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SUMMARY' 

Holding of trial in prison 

Article 6 § 1 

Public hearing - Criminal proceedings - Holding of trial in prison - Accessibility of trial to 
public - Duly of State to take special measures when trial not held in regular courtroom -
Absence of special circumstances justifying lack ofpublicity - Scope of review by appellate court 

* * 

While the applicant was serving an eighteen-year prison sentence for murder and 
burglary, criminal proceedings were brought against him for making serious 
threats to prison officers. The regional court decided to hold the hearing in the 
prison. At the time, the public prosecutor's office at the regional court issued a 
weekly hearing list, indicating the date and place of all hearings in criminal 
proceedings. The list was distributed to the media and a copy was given to the 
court's registry and information desk, from which the information could be 
obtained by the public. The hearing in the applicant's case was held by the 
regional court in a closed area of the prison at 8.30 a.m. in a room measuring 
about 25 sq. m. According to the minutes, the hearing was public. The applicant 
was convicted of threatening behaviour and sentenced to ten months' 
imprisonment. He filed an appeal on points of law and fact, as well as against 
sentence. He complained, in particular, that the hearing had not been public, 
since it had taken place in the closed area of the prison, to which only people with 
a special permit had access. The court of appeal held a public hearing in the court 
building and heard the applicant concerning the alleged lack of publicity of the 
hearing. It did not rehear the witnesses. The court dismissed his appeal, finding 
that the hearing had been public in the sense that any interested person would 
have been allowed to attend. 

Held 
Article 6 § 1: The public character of criminal proceedings assumes particular 
importance where the defendant is a prisoner, the charges relate to the making 
of threats against prison officers and the witnesses are officers of the prison in 
which the defendant is detained. In the present case, it was undisputed that the 
publicity of the hearing was not formally excluded. However, hindrance in fact can 
also contravene the Convention. The mere fact that the trial took place in the 
prison did not necessarily lead to the conclusion that the proceedings were not 
public, nor did the fact that any potential spectators would have had to undergo 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d t h e C o u r t . 
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identity and security checks in itself deprive the hearing of its public nature. 
However, a trial will only comply with the requirement of publicity if the public is 
able to obtain information about its date and place and if that place is easily 
accessible to the public. The holding of a trial outside a regular courtroom, in 
particular in a prison, to which the general public in principle has no access, 
presents a serious obstacle to its public character. In such cases, the State is 
under an obligation to take compensatory measures in order to ensure that the 
public and the media are duly informed about the place of the hearing and are 
granted effective access. In the present case, the hearing was included in a weekly 
list of hearings which apparently indicated that it would be held in the prison. The 
list was distributed to the media and was available to the general public at the 
regional court's registry and information desk. However, no other particular 
measures were taken, such as a separate announcement on the court's notice-
board, with information on how to reach the prison and a clear indication of the 
access conditions. Moreover, the hearing was held early in the morning in a room 
which did not appear to have been equipped as a regular courtroom. In conclusion, 
the regional court had failed to adopt measures sufficient to counterbalance the 
detrimental effect which the holding of the applicant's trial inside the prison had 
on its public character. 

As to whether the lack of publicity was justified on any of the grounds set out in the 
second sentence of Article 6 § 1, ordinary criminal proceedings could not be 
compared to disciplinary proceedings against convicted prisoners, in respect of 
which the Court has held that a requirement to hold them in public would impose 
a disproportionate burden on the authorities. Furthermore, security concerns are a 
common feature of many criminal proceedings, but cases in which they justify 
excluding the public from a trial arc nevertheless rare and, in the applicant's 
case, neither the regional court nor the court of appeal considered that security-
concerns necessitated a formal decision to exclude the public. Thus, there was no 
justification for the lack of a public hearing at first instance. 
As to whether the lack of publicity at first instance was remedied by the public 
appeal hearing, given the possible detrimental effects that the lack of a public 
hearing before the trial court could have on the fairness of the proceedings, the 
absence of publicity could only be remedied by a complete rehearing before the 
appellate court. The review carried out by the court of appeal in the present case 
did not have the requisite scope since, although it could review the case as regards 
questions of law and fact and could reassess the sentence, it did not take any 
evidence apart from questioning the applicant and, in particular, did not rehear 
any witnesses. In conclusion, the lack of a public hearing before the regional court 
was not remedied by the public hearing before the court of appeal. 
Conclusion: violation (unanimously). 
Article 41: The Court considered that the finding of a violation constituted in itself 
sufficient just satisfaction for any non-pecuniary damage sustained by the 
applicant. It made an award in respect of costs and expenses. 
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In t h e c a s e o f R i e p a n v. A u s t r i a , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r c o m p o s e d of: 
Mr J . -P . C O S T A , President, 
M r W. FUHRMANN, 

M r P. K C R I S , 

M r s F. T U L K E N S , 

M r K . J U N G W I E R T , 

Sir Nicolas BRATZA, 
Mr K . TRAJA,judges, 

a n d M r s S. D O L L E , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 15 J u n e , 29 A u g u s t a n d 24 O c t o b e r 

2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in a n app l i ca t ion (no. 35115/97) aga ins t t h e 
Republ ic of A u s t r i a lodged wi th t h e E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r f o rmer Art ic le 25 of t he Conven t i on 
for the P ro t ec t i on of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by an A u s t r i a n na t iona l , M r Ol iver R i e p a n ("the 
a p p l i c a n t " ) , on 23 D e c e m b e r 1996. 

2. T h e appl ican t had been g r a n t e d legal aid. T h e A u s t r i a n 
G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , 
Mr . H . Wink le r , H e a d of t h e I n t e r n a t i o n a l Law D e p a r t m e n t at t h e 
F e d e r a l Min i s t ry of Fore ign Affairs. 

3 . T h e app l ican t a l leged t h a t in c r imina l p roceed ings aga ins t h im, 
r e l a t i n g to c h a r g e s of t h r e a t e n i n g behaviour , he did not have a public 
h e a r i n g as t he t r ia l was held in the pr i son w h e r e he was d e t a i n e d . 

4. T h e app l i ca t ion was t r a n s m i t t e d to t h e C o u r t o n 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to the C o n v e n t i o n c a m e into force (Article 5 § 2 of 
Protocol No. 11). 

5. T h e app l i ca t ion was a l loca ted to t he T h i r d Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion, t he C h a m b e r 
t h a t would cons ider t he case (Art icle 27 § 1 of t he Conven t ion ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. 

6. By a decis ion of 1 5 J u n e 2000 the C h a m b e r dec la red the appl ica t ion 
pa r t ly admis s ib l e 1 . 

1. Note by the Registry. T h e C o u r t ' s d e c i s i o n is o b t a i n a b l e f rom t h e R e g i s t r y . 
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7. T h e app l i can t a n d the G o v e r n m e n t each Filed observa t ions on the 
m e r i t s (Rule 59 § 1). 

8. A h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 29 Augus t 2000 (Rule 59 § 2). 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r W . O K R E S E K , H e a d of the C o n s t i t u t i o n a l Law Sect ion 

a t t he F e d e r a l Chance l l e ry , Agent, 
M r s E. SCHINDEER, F e d e r a l Min i s t ry of J u s t i c e , Adviser; 

(b) for the applicant 
M r H. B L U M , of the Linz Bar , Counsel. 

T h e C o u r t h e a r d add res se s by M r B lum, Mr O k r e s e k and 
M r s Schindler . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e app l ican t is se rv ing an e igh t een -yea r pr i son t e r m following his 
convict ion for m u r d e r and bu rg la ry in 1987. H e was first d e t a i n e d at 
Ka r l au Pr i son , from which he escaped in 1991 bu t was r e a r r e s t e d wi th in 
a day. In S e p t e m b e r 1994 he was t r a n s f e r r e d to Ste in Pr i son and on 8 M a y 
1995 to G a r s t e n Pr i son , as t h e pr i son a d m i n i s t r a t i o n feared t h a t he a n d a 
n u m b e r of o t h e r i n m a t e s w e r e devis ing a n escape p lan . 

10. O n 8 May 1995, w h e n pr i son p e r s o n n e l at G a r s t e n c a r r i e d out the 
necessa ry r ecep t ion formal i t ies , the app l ican t refused to coope ra t e a n d 
d e m a n d e d to be r e t u r n e d to S te in Pr i son , t h r e a t e n i n g t h a t o the rwise he 
and o t h e r i n m a t e s would set fire to G a r s t e n Pr ison . O n the following day, 
in t he course of a n in te rv iew wi th a senior pr i son officer, he aga in ins is ted 
on be ing r e t u r n e d to S te in Pr i son and t h r e a t e n e d the pr i son officer t h a t 
o the rwise s o m e o n e would pay the officer "a p r iva te visit". A few days l a t e r 
he t h r e a t e n e d a pr i son w a r d e r saying " t h a t he should not t u r n his back on 
h i m " . O n accoun t of t he se inc iden t s , c r imina l p roceed ings on c h a r g e s of 
t h r e a t e n i n g behav iou r (gefdhrlkhe Drohung) we re i n s t i t u t e d aga ins t the 
app l i can t . 

11. T h e S teyr Regiona l C o u r t (Landesgerkht) dec ided to hold the 
h e a r i n g a t G a r s t e n Pr i son , which is s i t u a t e d abou t 5 km from Steyr . It set 
down 29 J a n u a r y 1996 as t h e d a t e for t he t r ia l . T h e s u m m o n s ind ica t ing 
t he d a t e and place of t he h e a r i n g was served on t h e app l ican t as well as on 
his official defence counsel a m o n t h before t he h e a r i n g . 
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12. At the m a t e r i a l t i m e in fo rmat ion abou t hea r ings held at t he S teyr 
Regional C o u r t was given as follows. 

T h e public p ro secu to r ' s office a t t h e Regiona l C o u r t issued a h e a r i n g 
list {Verhandtungsspiegel) in t he midd le of each week for t he following week, 
con ta in ing , inter alia, t he d a t e a n d place of all h e a r i n g s in c r imina l 
p roceed ings . Th i s in fo rmat ion would also inc lude the n u m b e r of the 
cour t h e a r i n g room and would, if a p p r o p r i a t e , ind ica te t h a t t he h e a r i n g 
was to be he ld at the scene of t he c r i m e or the n a m e of t he pr ison a t 
which it was to t a k e p lace . T h e G o v e r n m e n t w e r e unab le to provide the 
list for t he week of 29 J a n u a r y 1996, as t he se lists a r e not kept , bu t 
a s s e r t e d t h a t it would , in acco rdance wi th t he usua l p rac t i ce , have 
indica ted G a r s t e n Pr ison as the place of t he h e a r i n g in the app l i can t ' s 
case . T h e h e a r i n g list was d i s t r i b u t e d by the public p ro secu to r ' s office to 
the med ia , n a m e l y to the mos t i m p o r t a n t na t i ona l a n d regional 
n e w s p a p e r s , as well as to the na t iona l b r o a d c a s t i n g s t a t ion . F u r t h e r m o r e , 
a copy was given to the Regiona l C o u r t ' s regis t ry and in fo rma t ion desk. 
T h u s , i n t e r e s t e d pe r sons could ob ta in in fo rma t ion abou t fo r thcoming 
hea r ings e i the r by cal l ing t he cour t ' s r eg i s t ry or by p r e s e n t i n g t hemse lves 
at t he cour t ' s e n t r a n c e . 

13. O n 29 J a n u a r y 1996 the Steyr Regiona l C o u r t , s i t t ing wi th a single-
j u d g e , held a h e a r i n g in t he closed a r e a (Gesperre) of G a r s t e n Pr i son . T h e 
h e a r i n g room m e a s u r e d abou t 25 sq. m . It was furnished wi th a t ab le a n d 
sea t s for the j u d g e , t he sec re ta ry , t he public p rosecu to r , t he app l ican t a n d 
his defence counsel . T h e r e is d i s a g r e e m e n t b e t w e e n the p a r t i e s as to 
w h e t h e r t h e r e w e r e fu r the r s ea t s avai lable for wi tnesses and po ten t i a l 
spec t a to r s . 

14. T h e hea r ing , which accord ing to the m i n u t e s was public , was opened 
at 8.30 a.m. It lasted thirty-live m i n u t e s . T h e appl icant , assis ted by counsel , 
p l eaded not guilty. T h e cour t h e a r d t he four prison officers to w h o m the 
appl icant had al legedly addressed t h r e a t s as wi tnesses . Ne i the r t he 
appl icant nor his counsel compla ined about a lack of publicity at t h a t t i m e . 
Following the hea r i ng , the Regional C o u r t convicted the appl icant of 
t h r e a t e n i n g behaviour , finding tha t he had on t h r e e occasions t h r e a t e n e d 
pr ison personne l wi th arson or assau l t , and sen tenced h im to ten m o n t h s ' 
i m p r i s o n m e n t . 

15. T h e r e u p o n , t he appl icant filed an appea l on po in t s of law and fact, 
as well as aga ins t s en tence (Berufung wegen Nichtigkeit, Schuld und Strafe). 
H e compla ined , in pa r t i cu l a r , as a g r o u n d of null i ty, t h a t t he h e a r i n g on 
29 J a n u a r y 1996 had not been publ ic since it took place in t he closed 
a r e a of G a r s t e n Pr i son , to which only people wi th special p e r m i t s , o t h e r 
t h a n pr i son pe r sonne l , h a d access. H e also c l a imed t h a t t he r o o m in 
which the h e a r i n g was held was too smal l to a c c o m m o d a t e any spec t a to r s 
a n d a l leged t h a t not even the wi tnesses had been able to s tay in t he room 
s imu l t aneous ly . Moreover , he cha l l enged the Reg iona l C o u r t ' s a s s e s s m e n t 
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of t h e evidence and its e s t a b l i s h m e n t of the facts. Finally, he compla ined 
t h a t t h e s en t ence was too severe . 

16. O n 5 J u l y 1996 the Linz C o u r t of A p p e a l (Oberlandesgerichl) held a 
publ ic h e a r i n g in t he cour t bu i ld ing in t h e p re sence of the app l ican t a n d 
his counse l . T h e appe l l a t e cour t is abou t 50 k m from G a r s t e n Pr i son . T h e 
h e a r i n g las ted t h r e e - q u a r t e r s of an hour . T h e cour t h e a r d the app l ican t as 
r e g a r d s t he a l leged lack of publ ici ty of the h e a r i n g on 29 J a n u a r y 1996. It 
a lso h e a r d him on the var ious coun ts of t h r e a t e n i n g behav iour , q u e s t i o n i n g 
h im as r e g a r d s the s t a t e m e n t s m a d e by t h e wi tnesses a t the t r i a l . It did not 
r e h e a r t he wi tnesses a n d the defence m a d e no r e q u e s t to this effect. 

17. T h e C o u r t of Appea l d i smissed t h e case . As to t he compla in t t h a t 
t h e h e a r i n g on 29 J a n u a r y 1996 had not been publ ic , t he cour t no ted t h a t , 
accord ing to in fo rmat ion s u b m i t t e d by the Steyr Reg iona l C o u r t , the 
h e a r i n g was publ ic in the sense t h a t any i n t e r e s t e d pe r son would have 
b e e n al lowed to a t t e n d . H a d the prison governor been conce rned t h a t 
i n t e r e s t e d pe r sons should not be g r a n t e d access to t he closed a r e a , he 
would have been obliged to prohib i t the conduc t of the t r ia l in t h a t p a r t 
of the pr ison. In any case , no such pe r sons wish ing to a t t e n d the t r ia l had 
been p r e s e n t a t t he b e g i n n i n g of the hea r i ng , and the judge had not b e e n 
informed of any po t en t i a l spec t a to r s . 

18. As to the app l i can t ' s appea l on po in t s of fact, t he C o u r t of A p p e a l 
s t a t e d t h a t it had no doub t s r e g a r d i n g the Regiona l C o u r t ' s eva lua t ion of 
the evidence and its e s t a b l i s h m e n t of the facts. T h e a p p e l l a t e cour t also 
conf i rmed the Reg iona l C o u r t ' s legal view t h a t the app l i can t had , by 
t h r e a t e n i n g pr ison pe r sonne l wi th a r son or assau l t , c o m m i t t e d t he 
offence of t h r e a t e n i n g behav iour . Finally, it found t h a t t he s en t ence was 
c o m m e n s u r a t e wi th t he app l i can t ' s gui l t . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. F e d e r a l C o n s t i t u t i o n 

19. Art ic le 90 § 1 of t he F e d e r a l C o n s t i t u t i o n (Bundesverfassungsgesetz) 
provides : 

" H e a r i n g s by t r i a l c o u r t s in ... c r i m i n a l c a s e s sha l l be o r a l a n d p u b l i c . E x c e p t i o n s m a y 

be p r e s c r i b e d by l aw." 

B. C o d e o f C r i m i n a l P r o c e d u r e 

/. Publicity of hearings 

20. Ar t ic le 228 § 1 of t he Code of C r i m i n a l P r o c e d u r e (Strafprozess-
ordnung) provides t h a t t he t r ia l is to be publ ic . Fa i lu re to comply wi th th is 
r e q u i r e m e n t c o n s t i t u t e s a g r o u n d of null i ty. 
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Accord ing to Art ic le 229 § 1, t h e publ ic m a y be exc luded from t h e tr ial 
in t he i n t e r e s t s of m o r a l s or publ ic o rde r . T h e cour t h a s to t ake a formal 
decis ion on the exclusion of t he publ ic . No r e m e d y lies aga ins t such a 
decision. 

P u r s u a n t to Art ic le 488, t he above jjrovisions apply to p roceedings 
before a single j u d g e . 

2 1 . Accord ing to Art ic le 489 § 1 t a k e n t o g e t h e r wi th Art ic le 472 § 1, an 
appea l h e a r i n g aga ins t a j u d g m e n t of a single j u d g e has to be public. 
Art ic les 228 and 229 apply. 

2. Appeal against a conviction by a single judge 

22. Accord ing to Art ic le 489 § 1 t a k e n t o g e t h e r wi th Art ic le 464, an 
appea l on poin ts of law and fact a n d aga ins t s en t ence lies aga ins t t he 
j u d g m e n t of a single j u d g e . By v i r tue of Art ic le 467 § 1, the apjsellant 
m a y a d d u c e new facts a n d ev idence . 

In accordance wi th Ar t ic le 473 § 2, the appe l l a t e cour t will r e h e a r 
wi tnesses a n d e x p e r t s if it has d o u b t s as to the co r rec tnes s of t he first-
in s t ance cou r t ' s e s t a b l i s h m e n t of t he facts, or if it holds t h a t the h e a r i n g 
of n e w wi tnesses or expe r t s as r e g a r d s the s a m e facts is necessary . 
O t h e r w i s e , it will t a k e its decis ion on the basis of t he file. 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

23. T h e appl ican t a l leged t h a t he was depr ived of a publ ic hea r i ng , as 
the S teyr Reg iona l C o u r t had held t he tr ial in t he closed a r e a of G a r s t e n 
Pr ison . H e rel ied on Art ic le 6 § 1 of t he Conven t ion , of which the re levant 
p a r t s r e ad as follows: 

"In t he d e t e r m i n a t i o n of.. . a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d to a 
... p u b l i c h e a r i n g ... by [a] ... t r i b u n a l . . . J u d g m e n t sha l l be p r o n o u n c e d pub l i c ly b u t t h e 
p r e s s a n d p u b l i c m a y be e x c l u d e d f rom all o r p a r t of t h e t r i a l in t h e i n t e r e s t s of m o r a l s , 
p u b l i c o r d e r o r n a t i o n a l s e c u r i t y in a d e m o c r a t i c soc ie ty , w h e r e t h e i n t e r e s t s of j u v e n i l e s 
o r t h e p r o t e c t i o n of t h e p r i v a t e life of t h e p a r t i e s so r e q u i r e , o r t o t h e e x t e n t s t r ic t ly 
n e c e s s a r y in t h e o p i n i o n of t h e c o u r t in s p e c i a l c i r c u m s t a n c e s w h e r e p u b l i c i t y w o u l d 
p r e j u d i c e t h e i n t e r e s t s of j u s t i c e . " 

24. T h e G o v e r n m e n t s u b m i t t e d as the i r p r inc ipa l a r g u m e n t t h a t the 
h e a r i n g at G a r s t e n Pr i son compl ied wi th t he r e q u i r e m e n t of publici ty. In 
t h e a l t e r n a t i v e they a s s e r t e d t h a t , in any case , t h e r e were sufficient 
r ea sons to just i fy an exclusion of the publ ic . F u r t h e r m o r e , they 
c o n t e n d e d t h a t any possible lack of publ ici ty at t he t r ia l s t age was 
r e m e d i e d by the publ ic a p p e a l h e a r i n g . T h e C o u r t will e x a m i n e each of 
t h e s e q u e s t i o n s in t u r n . 
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A. W h e t h e r the h e a r i n g at G a r s t e n P r i s o n was p u b l i c 

25. T h e appl ican t a s se r t ed t h a t , a l t h o u g h the Steyr Reg iona l C o u r t had 
not formally exc luded the public from the t r ia l of 29 J a n u a r y 1996, t h e 
choice of t he place of the h e a r i n g de facto depr ived it of any publici ty. H e 
e m p h a s i s e d t h a t t he h e a r i n g was held in t h e closed a r e a of G a r s t e n 
Pr i son , to which vis i tors have no access . T h e room in which it was held was 
too smal l to a c c o m m o d a t e any a u d i e n c e a n d was not fu rn i shed for th is 
p u r p o s e . In any case , t he a t t e n d a n c e of spec t a to r s was m e r e l y theo re t i ca l 
since t he publ ic had not been informed t h a t the h e a r i n g would be held in 
the pr ison. Even if p o t e n t i a l spec t a to r s h a d wished to a t t e n d , they would 
hard ly have been able to c o m p l e t e t he necessa ry access formal i t ies , given 
t h a t t he h e a r i n g was held q u i t e ear ly in the m o r n i n g outs ide t he usua l 
pr i son vis i t ing h o u r s a n d only las ted for about half an hour . 

26. T h e G o v e r n m e n t , for the i r pa r t , po in ted out t h a t the Steyr Regional 
C o u r t had not o rde r ed t h e exclusion of t he public u n d e r Art ic le 229 § 1 of 
the Code of C r imina l P rocedu re . T h e y con tended tha t , in accordance wi th 
the usua l prac t ice , the t r ia l was included in the S teyr Regional C o u r t ' s 
hea r ing list with a n indicat ion tha t the h e a r i n g would be held at G a r s t e n 
Prison. As this hea r ing list is d i s t r ibu ted to the m e d i a and is avai lable to 
any in t e re s t ed person a t the Regional C o u r t , the public was a d e q u a t e l y 
informed. In addi t ion , t he appl icant and his counsel were informed about 
the place of t he h e a r i n g about a m o n t h in advance and were free to invite 
po ten t i a l spec ta to r s . Moreover , the G o v e r n m e n t m a i n t a i n e d tha t any 
po ten t i a l spec ta to rs would have been a d m i t t e d to t he h e a r i n g room 
following p r e s e n t a t i o n of an ident i ty card . Unl ike r egu la r prison visi tors , 
they would have been g r a n t e d access to t he closed a r ea . As to the h e a r i n g 
room, t he G o v e r n m e n t conceded tha t it was small , bu t m a i n t a i n e d t h a t it 
could have a c c o m m o d a t e d a m o d e r a t e n u m b e r of spec ta to r s . F u r t h e r m o r e , 
had a fairly large aud ience assembled before the t r ia l , it would have been 
possible to t ransfer the hea r ing to a l a rge r room in the pr ison. 

27. T h e C o u r t r e i t e ra tes tha t t he holding of court hear ings in public 
cons t i tu tes a fundamen ta l principle enshr ined in p a r a g r a p h 1 of Article 6. 
This public cha rac t e r p ro tec t s l i t igants against the secret admin i s t r a t ion of 
justice with no public scrut iny; it is also one of the m e a n s whereby confidence 
in the cour ts can be ma in t a ined . By r e n d e r i n g the admin i s t r a t ion of jus t ice 
t r a n s p a r e n t , publicity cont r ibu tes to the ach ievement of the a im of Article 6 
§ 1, namely a fair t r ia l , t he g u a r a n t e e of which is one of the f u n d a m e n t a l 
principles of any democra t i c society (see, for ins tance , the P r e t t o a n d O t h e r s 
v. Italy j u d g m e n t of 8 D e c e m b e r 1983, Series A no. 71 , p . 11, § 21 ; the D ienne t 
v. F rance j u d g m e n t of 26 S e p t e m b e r 1995, Series A no. 325-A, pp . 14-15, § 33; 
and the W e r n e r v .Aus t r i a j u d g m e n t of 24 November 1997, Reports of Judgments 
and Decisions 1997-VFI, p . 2510, § 45). T h e public cha rac t e r of the proceedings 
a s sumes a par t icu lar impor t ance in a case such as the presen t , whe re the 
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defendant in the cr iminal proceedings is a pr isoner , where the charges re la te 
to t he m a k i n g of t h r e a t s agains t pr ison officers and where the witnesses a r e 
officers of the prison in which the defendan t is de t a ined . 

28. It was und i spu t ed in the p re sen t case t h a t the publici ty of the 
h e a r i n g was not formally exc luded. However , h i n d r a n c e in fact can 
con t r avene the Conven t ion j u s t like a legal i m p e d i m e n t (see t he Airey 
v. I re land j u d g m e n t of 9 O c t o b e r 1979, Series A no. 32, p . 14, § 25). T h e 
C o u r t considers t h a t the m e r e fact t h a t the tr ial took place in the prec incts 
of G a r s t e n Pr ison does not necessar i ly lead to the conclusion t h a t it lacked 
publicity. Nor did t he fact t h a t any po ten t i a l spec ta to r s would have had to 
u n d e r g o ce r t a in ident i ty and possibly securi ty checks in itself depr ive t he 
h e a r i n g of its public n a t u r e (see Allen v. the U n i t e d K i n g d o m , appl icat ion 
no. 35580/97, Commis s ion decision of 22 O c t o b e r 1998, u n r e p o r t e d ) . 

29. Neve r the l e s s , it mus t be borne in m i n d t h a t t he Conven t ion is 
i n t e n d e d to g u a r a n t e e not r igh ts t h a t a r e t heo re t i ca l or i l lusory bu t 
r igh ts t h a t a r e p rac t ica l a n d effective (see t he Ar t i co v. I taly j u d g m e n t of 
13 M a y 1980, Series A no. 37, pp . 15-16, § 33) . T h e C o u r t cons iders that a 
t r ia l compl ies wi th t he r e q u i r e m e n t of publ ici ty only if t he publ ic is able to 
ob ta in in fo rmat ion abou t its d a t e and place a n d if this place is easily-
accessible to t he publ ic . In m a n y cases t he se condi t ions will be fulfilled by 
the s imple fact t ha t a h e a r i n g is held in a r e g u l a r c o u r t r o o m large enough 
to a c c o m m o d a t e spec t a to r s . However , the C o u r t observes t h a t the holding 
of a t r ial ou ts ide a r e g u l a r c o u r t r o o m , in p a r t i c u l a r in a place like a pr ison, 
to which the g e n e r a l publ ic in pr inciple has no access, p r e s e n t s a ser ious 
obs tac le to its publ ic c h a r a c t e r . In such a case , the S t a t e is u n d e r an 
obl iga t ion to t ake c o m p e n s a t o r y m e a s u r e s in o r d e r to e n s u r e t h a t t he 
public a n d the m e d i a a r e duly in formed abou t t he place of the h e a r i n g 
and a r e g r a n t e d effective access . 

30. T h e C o u r t will t he re fo re e x a m i n e w h e t h e r such m e a s u r e s were 
t a k e n in t he p r e s e n t case . As to t he ques t i on w h e t h e r the public could 
ob t a in i n fo rma t ion abou t t he d a t e and place of t he h e a r i n g , t he C o u r t 
no tes t h a t the h e a r i n g was inc luded in a weekly h e a r i n g list held by the 
S teyr Reg iona l C o u r t , which a p p a r e n t l y con t a ined an indica t ion t h a t the 
h e a r i n g would be he ld at G a r s t e n Pr i son (see p a r a g r a p h 12 above) . Th i s 
list was d i s t r i bu t ed to t he m e d i a a n d was avai lable to t he g e n e r a l publ ic at 
t he Regional C o u r t ' s reg is t ry a n d in fo rma t ion desk. However , apa r t 
f rom this r o u t i n e a n n o u n c e m e n t , no p a r t i c u l a r m e a s u r e s were t a k e n , 
such as a s e p a r a t e a n n o u n c e m e n t on t he Regiona l C o u r t ' s not ice-board 
a c c o m p a n i e d , if n e e d be , by in fo rma t ion abou t how to r each G a r s t e n 
Pr i son , wi th a c lea r ind ica t ion of the access condi t ions . 

Moreover , the o t h e r c i r c u m s t a n c e s in which the h e a r i n g was held were 
ha rd ly des igned to e n c o u r a g e publ ic a t t e n d a n c e : it was held ear ly in the 
m o r n i n g in a room which, a l t h o u g h not too smal l to a c c o m m o d a t e an 
a u d i e n c e , does not a p p e a r to have b e e n equ ipped as a r e g u l a r c o u r t r o o m . 
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3 1 . In s u m , the C o u r t finds t h a t the Steyr Regiona l C o u r t failed 
to adopt a d e q u a t e c o m p e n s a t o r y m e a s u r e s to c o u n t e r b a l a n c e t he 
d e t r i m e n t a l effect which the holding of t he app l i can t ' s t r ia l in t he closed 
a r e a of G a r s t e n Pr i son h a d on its publ ic c h a r a c t e r . C o n s e q u e n t l y , t he 
h e a r i n g of 29 J a n u a r y 1996 did not comply wi th t he r e q u i r e m e n t of 
publ ici ty laid down in Art ic le 6 § 1 of t he Conven t ion . 

B. W h e t h e r t h e lack o f p u b l i c i t y w a s j u s t i f i e d f o r any o f t h e 
r e a s o n s s e t o u t in the s e c o n d s e n t e n c e o f A r t i c l e 6 § 1 

32. T h e appl icant c o n t e n d e d tha t t h e r e was no jus t i f ica t ion for the lack 
of a publ ic h e a r i n g in his case . H a d t h e r e been any secur i ty r easons to 
exclude t he publ ic , the Steyr Regiona l C o u r t could have t a k e n a decision in 
accordance wi th Art icle 229 § 1 of the Code of C r i m i n a l P r o c e d u r e . 
However , it did not do so. Moreover , in so far as t he a l leged d a n g e r of his 
abscond ing was rel ied on, it was illogical t h a t t he Steyr Regional C o u r t 
should have held t he t r ia l at G a r s t e n Pr i son , which is only 5 k m from Steyr , 
w h e r e a s the appea l h e a r i n g was held only a few m o n t h s l a t e r in the cour t 
bui ld ing of the Linz C o u r t of Appea l , which is about 50 k m from G a r s t e n . 

33. T h e G o v e r n m e n t a s s e r t e d t h a t , a l t h o u g h the S teyr Reg iona l C o u r t 
had not exc luded the public from the h e a r i n g of 29 J a n u a r y 1996, t h e r e 
would have b e e n sufficient r easons to just i fy such a decis ion. T h e y 
recal led , in [ jar t icular , t ha i t he app l ican t had a l ready escaped from 
pr ison in 1991 a n d t h a t he h a d been t r a n s f e r r e d from S te in Pr i son to 
G a r s t e n Pr i son as t h e r e was a suspicion t h a t he , t o g e t h e r wi th a n u m b e r 
of o t h e r i n m a t e s , was devis ing an escape p lan . T h e G o v e r n m e n t a d d e d 
t h a t , d u e to t he lapse of t i m e , t he d a n g e r of t he app l i can t ' s abscond ing 
had b e c o m e less acu t e by t he t i m e of t he appea l h e a r i n g . 

34. T h e C o u r t cons iders t h a t t he p r e s e n t case conce rn ing o rd ina ry 
c r imina l p roceed ings c a n n o t be c o m p a r e d to tha t of C a m p b e l l and Fell 
v. the U n i t e d K i n g d o m , w h e r e it held tha t a r e q u i r e m e n t t h a t 
d isc ip l inary p roceed ings aga ins t convicted p r i soners should be held in 
publ ic would impose a d i s p r o p o r t i o n a t e b u r d e n on the a u t h o r i t i e s of t he 
S t a t e ( j u d g m e n t of 28 J u n e 1984, Ser ies A no. 80, p . 42, § 87). T h e C o u r t 
would add t h a t secur i ty p r o b l e m s a re a c o m m o n fea ture of m a n y c r imina l 
p roceed ings , but cases in which secur i ty conce rns jus t i fy exc lud ing the 
publ ic f rom a t r ia l a r e n e v e r t h e l e s s r a r e . In the p r e s e n t case , a l t h o u g h 
t h e r e were a p p a r e n t l y some secur i ty conce rns , t he S teyr Reg iona l C o u r t 
did not cons ider t h e m se r ious e n o u g h to necess i t a t e a fo rmal decis ion 
u n d e r Ar t ic le 229 § 1 of t he C o d e of C r i m i n a l P r o c e d u r e exc lud ing the 
publ ic . Nor did t he Linz C o u r t of Appea l t ake such a view. 

In these c i r c u m s t a n c e s , the C o u r t finds no jus t i f ica t ion for t he lack of a 
publ ic h e a r i n g at first i n s t ance in t he p r e s e n t case . 
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C. W h e t h e r t h e lack o f p u b l i c i t y at f i r s t i n s t a n c e w a s r e m e d i e d by 
t h e p u b l i c a p p e a l h e a r i n g 

35. T h e app l ican t a s s e r t e d tha t publ ici ty is especial ly i m p o r t a n t at the 
first-instance t r ia l , w h e n usual ly wi tnesses a r e h e a r d a n d the facts a r e 
es tab l i shed . H e a r g u e d t h a t in t he p r e s e n t case all t he evidence was 
p roduced before the Steyr Regional C o u r t , w h e r e a s before the Linz 
C o u r t of Appea l not a s ingle wi tness was h e a r d . 

36. T h e G o v e r n m e n t m a i n t a i n e d t h a t any lack of publici ty was 
r e m e d i e d by the publ ic appea l h e a r i n g . T h e y po in ted ou t t h a t in these 
p roceed ings t he appe l l a t e cour t was c o m p e t e n t to dea l wi th all ques t ions 
of fact and law. Moreover , r e fe r r ing to the C o u r t ' s De C u b b e r v. Be lg ium 
j u d g m e n t (26 O c t o b e r 1984, Ser ies A no. 86) , t hey a r g u e d t h a t a lack of 
publicity, unl ike a lack of impar t i a l i t y , did not affect t he c o u r t ' s i n t e rna l 
o rgan i sa t ion a n d was , in pr inc ip le , capab le of be ing r e m e d i e d . It was m o r e 
ak in to a defect in t he fa i rness of the p roceed ings which could be rectified 
by an a p p e l l a t e cour t (see t he E d w a r d s v. t he U n i t e d K i n g d o m j u d g m e n t 
of 16 D e c e m b e r 1992, Ser ies A no. 247-B). 

37. T h e C o u r t recal ls t ha t it has a l r eady dea l t wi th t he ques t ion 
w h e t h e r t he lack of a public h e a r i n g before the lower ins tance may be 
r e m e d i e d by a publ ic h e a r i n g at t h e a p p e a l s t age . In a n u m b e r of cases it 
has found t h a t t he fact t h a t p roceed ings before an a p p e l l a t e cour t a r e held 
in publ ic c a n n o t r e m e d y t h e lack of a publ ic h e a r i n g at t he lower ins tances 
w h e r e t h e scope of the appea l p roceed ings is l imi ted , in pa r t i cu l a r w h e r e 
t he appe l l a t e cour t c a n n o t review the m e r i t s of the case , inc luding a 
review of t he facts and an a s s e s s m e n t of t he p ropor t iona l i ty b e t w e e n t h e 
fault a n d the sanc t ion (see, for in s t ance , t he Le C o m p t e , V a n Leuven and 
De M e y e r e v. Be lg ium j u d g m e n t of 23 J u n e 1981, Ser ies A no. 43 , p . 26, 
§ 60, t he Alber t and Le C o m p t e v. Be lg ium j u d g m e n t of 10 F e b r u a r y 1983, 
Ser ies A no. 58 , p. 19, § 36, and the D i e n n e t j u d g m e n t c i ted above, p . 15, 
§ 34, all r e l a t i n g to d isc ipl inary p roceed ings falling u n d e r t he civil head of 
Art ic le 6 § 1; see also the W e b e r v. Swi tze r l and j u d g m e n t of 22 M a y 1990, 
Ser ies A no. 177, p. 20, § 39, conce rn ing good o r d e r in cour t p roceed ings 
falling u n d e r t he c r imina l head of Art ic le 6 § 1). 

38. T h e C o u r t d o u b t s w h e t h e r , in the p r e s e n t case , a conclusion a 
contrario can be d r a w n from this case- law which was developed in the 
con tex t of p roceed ings to which Ar t ic le 6 § 1 would not have been 
appl icable had it not been for t he " a u t o n o m y " of the concepts of "civil 
r ights and ob l iga t ions" and "c r imina l c h a r g e " . 

39. T h e C o u r t recal ls tha t in the a r e a of p roceed ings which a re 
classified n e i t h e r as "civil" nor as " c r i m i n a l " u n d e r d o m e s t i c law, but 
as d isc ipl inary or a d m i n i s t r a t i v e , it is well e s t ab l i shed t h a t t he du ty 
of ad jud ica t ing disc ipl inary or m i n o r offences m a y be confer red on 
professional or a d m i n i s t r a t i v e bodies which do not t hemse lves comply 
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wi th the r e q u i r e m e n t s of Art ic le 6 § 1 of the Conven t i on as long as they 
a r e subject to review by a jud ic ia l body t h a t has full ju r i sd ic t ion (see, in 
pa r t i cu l a r , t he Albe r t and Le C o m p t e j u d g m e n t c i ted above, p. 16, § 29, 
for d isc ip l inary p roceed ings ; see, as e x a m p l e s , t he Ozt i i rk v. G e r m a n y 
j u d g m e n t of 21 F e b r u a r y 1984, Ser ies A no. 73, pp . 21-22, § 56, a n d t h e 
S c h m a u t z e r v. A u s t r i a j u d g m e n t of 23 O c t o b e r 1995, Ser ies A no. 328-A, 
p. 15, § 34, for a d m i n i s t r a t i v e p roceed ings conce rn ing m i n o r offences) . 
T h e r e b y it has accep ted t h a t in such p roceed ings t he lower in s t ances m a y 
no t qualify as i n d e p e n d e n t and i m p a r t i a l t r i buna l s and tha t t he h e a r i n g s 
before t h e m m a y not be publ ic . 

40. T h e p r e s e n t case , however , conce rns p roceed ings before cou r t s of 
a classic kind which a r e classified as " c r i m i n a l " bo th u n d e r d o m e s t i c a n d 
C o n v e n t i o n law. In this field, t he C o u r t has , in the con tex t of t he 
r e q u i r e m e n t of a t r ibuna l ' s i n d e p e n d e n c e a n d impar t i a l i ty , re jec ted 
t he possibili ty t h a t a defect at first i n s t ance could be r e m e d i e d at a 
l a t e r s t age , f inding t h a t the accused was en t i t l ed to a first-instance 
t r i buna l t ha t fully m e t t he r e q u i r e m e n t s of Ar t ic le 6 § 1 (see the 
De C u b b e r j u d g m e n t ci ted above, pp. 18-19, §§ 32-33, and the Findlay 
v. the U n i t e d K i n g d o m j u d g m e n t of 25 F e b r u a r y 1997, Reports 1997-1, 
p. 282, § 79). 

T h e C o u r t cons iders t h a t a n o r m a l c r imina l t r ia l r e q u i r e s t h e s a m e 
kind of f u n d a m e n t a l g u a r a n t e e in t he form of publici ty. As s t a t e d above, 
by r e n d e r i n g the a d m i n i s t r a t i o n of j u s t i ce t r a n s p a r e n t , t h e public 
c h a r a c t e r of a c r imina l t r ia l serves to m a i n t a i n confidence in the cour t s 
a n d c o n t r i b u t e s to the a c h i e v e m e n t of t he a i m of Ar t ic le 6 § 1, n a m e l y a 
fair t r ia l . To this end , all t he evidence should , in pr inc ip le , be p roduced in 
t he p resence of t he accused at a publ ic h e a r i n g wi th a view to adversa r i a l 
a r g u m e n t (see t he B a r b e r a , M e s s e g u e a n d j a b a r d o v. Spain j u d g m e n t of 
6 D e c e m b e r 1988, Ser ies A no. 146, p. 34, § 78, a n d the E k b a t a n i v. Sweden 
j u d g m e n t of 26 M a y 1988, Series A no. 134, p . 14, § 31). Given the possible 
d e t r i m e n t a l effects t h a t t he lack of a publ ic h e a r i n g before t he t r ia l cour t 
could have on t h e fairness of t he p roceed ings , t he absence of publ ici ty 
could not in any event be r e m e d i e d by a n y t h i n g o t h e r t h a n a c o m p l e t e re­
h e a r i n g before the appe l l a t e cour t . 

4 1 . However , an e x a m i n a t i o n of t he facts of t he p r e s e n t case reveals 
t h a t the review ca r r i ed out by the Linz C o u r t of Appea l did not have t he 
r equ i s i t e scope. It is t r u e t h a t t he a p p e l l a t e cour t could review the case as 
r e g a r d s ques t ions of law and fact a n d could reassess t he s e n t e n c e . 
However , a p a r t from q u e s t i o n i n g the app l i can t , t he cour t did not t ake 
any evidence , a n d in p a r t i c u l a r did not r e h e a r t he wi tnesses . It is of l i t t le 
i m p o r t a n c e t h a t t he appl icant did not r e q u e s t a r e h e a r i n g of t h e 
wi tnesses . First ly, the a p p e l l a t e cour t would , in acco rdance wi th t h e 
re levan t p r o c e d u r a l ru les (see p a r a g r a p h 22 above) , have acceded to such 
a r eques t only if it cons idered tha t the tr ial cou r t ' s t a k i n g of evidence h a d 
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been incomple t e or defect ive. Secondly, it is for t he cour t s to secure t h e 
accused ' s r ight to have evidence a d d u c e d a t a publ ic h e a r i n g . 

Accordingly, the C o u r t finds t h a t t he lack of a publ ic h e a r i n g before t h e 
Steyr Regiona l C o u r t was not r e m e d i e d by the publ ic h e a r i n g before t h e 
Linz C o u r t of Appea l . 

D . C o n c l u s i o n 

42. T h e C o u r t concludes t h a t t h e r e has been a b r e a c h of Ar t ic le 6 § 1 of 
t he Conven t ion . 

II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

43 . Art ic le 41 of the Conven t ion provides : 

"If t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 
t h e r e t o , a n d if t h e i n t e r n a l law of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows on ly 
p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o 
t h e i n j u r e d p a r t y . " 

A. D a m a g e 

44. As r e g a r d s pecun ia ry d a m a g e , t he appl ican t c la imed t h a t t h e lack 
of publ ici ty negat ive ly inf luenced the o u t c o m e of t he c r imina l p roceed ings 
aga ins t h im, which r e su l t ed in a t e n - m o n t h pr ison t e r m . H e the re fo re 
r e q u e s t e d 150,000 A u s t r i a n schil l ings (ATS) as c o m p e n s a t i o n for loss of 
i ncome . U n d e r t h e head of non -pecun ia ry d a m a g e , the appl ican t 
r e q u e s t e d A T S 150,000 for the h u m i l i a t i o n and anx i e ty suffered as a 
resu l t of t he lack of publ ic i ty at his t r ia l . 

45 . T h e G o v e r n m e n t c o n t e n d e d t h a t t h e r e was no causa l link be tween 
the viola t ion a n d the pecun ia ry d a m a g e al legedly suffered. As to non-
p e c u n i a r y d a m a g e , they s u b m i t t e d t h a t the f inding of a viola t ion would 
provide sufficient r ed re s s . 

46. T h e C o u r t recal ls t h a t it c a n n o t specu la t e as to w h a t t he o u t c o m e 
of t h e p roceed ings at issue migh t have been if the v io la t ion of the 
C o n v e n t i o n had not occur red (see the S c h m a u t z e r j u d g m e n t c i ted above, 
p . 16, § 44) . It t he re fo re m a k e s no award u n d e r the head of pecun ia ry 
d a m a g e . 

47. F u r t h e r , the C o u r t cons iders t h a t t he finding of a violat ion 
cons t i t u t e s sufficient r e p a r a t i o n in r e spec t of any non -pecun ia ry d a m a g e 
suffered (see, for i n s t ance , the D i e n n e t j u d g m e n t ci ted above, p . 17, § 43). 
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B. C o s t s a n d e x p e n s e s 

48. T h e app l ican t c l a imed A T S 91,785.50 as r e g a r d s costs and 
expenses incu r red in t he Conven t i on p roceed ings . T h e G o v e r n m e n t , 
no t ing t h a t the app l i can t has had the benefi t of legal aid in t he 
p roceed ings before t h e C o u r t , a r g u e d tha t abou t half t he a m o u n t would 
be a p p r o p r i a t e . 

49. T h e C o u r t , n o t i n g t h a t t he app l i can t received a to ta l a m o u n t of 
7,011.07 F r e n c h francs u n d e r t he C o u r t ' s legal aid s c h e m e a n d m a k i n g 
an a s s e s s m e n t on a n e q u i t a b l e basis , awa rds A T S 50,000 u n d e r this head . 

C. D e f a u l t i n t e r e s t 

50. Accord ing to t he in fo rma t ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of i n t e re s t appl icable in A u s t r i a at t he d a t e of adop t ion of t he p r e s e n t 
j u d g m e n t is 4% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a viola t ion of Ar t ic le 6 § 1 of the Conven t ion ; 

2. Holds t h a t the finding of a violat ion cons t i t u t e s in itself sufficient j u s t 
sa t is fact ion for any non-pecun ia ry d a m a g e s u s t a i n e d by the app l ican t ; 

3. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes final accord ing 
to Art ic le 44 § 2 of t he Conven t ion , A T S 50,000 (fifty t h o u s a n d A u s t r i a n 
schil l ings) in respec t of costs and expenses ; 
(b) t h a t s imple in t e re s t at a n a n n u a l r a t e of 4% shal l be payable from 
the expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

4. Dismisses t he r e m a i n d e r of t he app l i can t ' s c la ims for j u s t sa t isfact ion. 

D o n e in Engl ish , a n d notified in wr i t i ng on 14 N o v e m b e r 2000, 
p u r s u a n t to Rule 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

S . D O L L É 

R e g i s t r a r 
J . -P . C O S T A 

P re s iden t 
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SOMMAIRE1 

Tenue d'un procès en prison 

Article 6 § 1 

Audience publique - Procédure pénale — Tenue d'un procès en prison - Accessibilité du procès au 
public - Devoir pour l'Etat de prendre des mesures spéciales lorsqu 'un procès ne se tient pas dans 
un prétoire ordinaire - Absence de circonstances spéciales propres à justifier l'absence de publicité 
- Portée du contrôle effectué par la cour d'appel 

* 
* * 

Alors que le requérant purgeait une peine de dix-huit ans d'emprisonnement pour 
meurtre et vol avec effraction, des poursuites pénales furent intentées à son 
encontre pour menaces dangereuses proférées à l'égard d'agents pénitentiaires. 
Le tribunal régional décida d'organiser le procès dans l'enceinte de la prison. A 
l'époque, le parquet du tribunal diffusait un calendrier hebdomadaire indiquant 
la date et le lieu de toutes les audiences programmées dans les affaires pénales. 
Le calendrier était distribué aux médias, et une copie en était fournie au greffe et 
au bureau d'accueil du tribunal, auquel le public pouvait s'adresser pour obtenir 
les informations voulues. Le tribunal tint l'audience consacrée à la cause du 
requérant dans la partie fermée de la prison, à 8 h 30 du matin, dans une pièce 
d'environ vingt-cinq mètres carres. D'après le compte rendu qui en fut établi, 
l'audience était publique. Le requérant fut reconnu coupable de menaces 
dangereuses et condamné à dix mois d'emprisonnement. Il saisit la cour d'appel 
d'un recours en nullité de la décision dans lequel il contestait également la 
déclaration de culpabilité et la peine prononcée. Il affirmait notamment que 
l'audience n'avait pas été publique dès lors qu'elle s'était tenue dans la partie 
fermée de la prison, à laquelle seules avaient accès les personnes munies d'une 
autorisation spéciale. La cour d'appel tint une audience publique au palais de 
justice et entendit le requérant au sujet de l'absence alléguée de publicité de 
l'audience de première instance. Elle débouta finalement le requérant de son 
recours, estimant que l'audience en première instance avait été publique en ce 
sens que toute personne intéressée aurait été autorisée à y assister. 

Article 6 § 1 : la publicité de la procédure revêt en matière pénale une importance 
particulière dans des cas tels celui de l'espèce, où l'accusé était détenu, où les charges 
se rapportaient à la formulation de menaces contre des agents pénitentiaires et où 
les témoins étaient des fonctionnaires de la prison dans laquelle l'accusé se trouvait 
incarcéré. S'il n'est pas contesté en l'espèce que la publicité de l'audience n'a pas été 
formellement exclue, un obstacle de fait peut violer la Convention à l'égal d'une 

I. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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entrave juridique. Cela dit, le simple fait que le procès ait eu lieu dans les locaux de la 
prison ne doit pas nécessairement faire conclure à une absence de publicité, de 
même que le fait que les spectateurs potentiels auraient eu à subir certains 
contrôles d'identité et de sécurité ne prive pas en soi le procès de sa publicité. 
Toutefois, un procès ne peut remplir la condition de publicité que si le public est en 
mesure d'obtenir des informations au sujet de la date et du lieu auxquels il est censé 
se tenir et que si le lieu en question lui est aisément accessible. La tenue d'un procès 
en dehors d'un prétoire ordinaire, et en particulier dans un lieu tel une prison, 
auquel le public en général n'a pas accès, constitue un obstacle sérieux à la 
publicité des débats. En pareil cas, l'Etat a l'obligation de prendre des mesures 
compensatoires afin de garantir que le public et les médias soient dûment informés 
du lieu du procès et puissent effectivement avoir accès à celui-ci. En l'espèce, 
l'audience avait été inscrite sur un calendrier hebdomadaire qui comportait 
apparemment une indication aux termes de laquelle le procès se tiendrait dans la 
prison. Ce calendrier fut distribué aux médias et il était disponible pour le public au 
greffe du tribunal régional ainsi qu'à l'accueil de cette juridiction. Toutefois, hormis 
cette annonce de routine, aucune mesure particulière ne fut prise, telle par exemple 
une annonce séparée sur le panneau d'affichage du tribunal, accompagnée au besoin 
d'informations sur l'itinéraire à suivre pour arriver à la prison et d'une indication 
claire des conditions d'accès au procès. De surcroît, l'audience eut lieu tôt le matin, 
dans une salle qui n'était pas, semble-t-il, équipée comme une salle d'audience 
ordinaire. En conclusion, le tribunal est resté en défaut d'adopter des mesures 
adéquates pour compenser l'inconvénient que présentait, du point de vue de la 
publicité, la tenue du procès dans la prison. 

En ce qui concerne la question de savoir si l'absence de publicité était justifiée pour 
l'un quelconque des motifs énumérés dans la seconde phrase de l'article 6 § 1, une 
procédure pénale ordinaire ne peut se comparer à une procédure disciplinaire 
dirigée contre un détenu condamné, cas dans lequel la Cour a jugé qu'on 
imposerait aux autorités de l'Etat un fardeau excessif si l'on exigeait que les 
débats aient lieu en public. Par ailleurs, si les problèmes de sécurité sont 
fréquents dans les procès pénaux, les affaires dans lesquelles ils justifient que 
l'on exclue la présence du public au procès sont plutôt rares. Or, en l'espèce, ni le 
tribunal régional ni la cour d'appel n'estimèrent que les problèmes de sécurité 
soulevés par le procès nécessitaient une décision formelle d'exclusion du public. 
Rien ne justifiait donc l'absence d'une audience publique en première instance. 
En ce qui concerne la question de savoir si le défaut de publicité en première 
instance a été compensé par l'audience publique organisée en appel, eu égard 
aux effets néfastes que l'absence d'une audience publique devant le tribunal de 
première instance peut avoir sur l'équité de la procédure, il ne peut être, remédié 
à ce défaut que par un réexamen complet devant la cour d'appel. Or le contrôle 
effectué par la cour d'appel en l'espèce n'avait pas la portée requise puisque, si 
ladite juridiction avait le pouvoir de réexaminer l'affaire tant en ce qui concerne 
les questions de droit qu'en ce qui concerne les questions de fait et si elle pouvait 
modifier la peine infligée, hormis l'audition du requérant elle ne recueillit aucune 
preuve et s'abstint en particulier de procéder à une nouvelle audition des témoins. 
En conclusion, la tenue d'une audience publique devant la cour d'appel n'a pas 
compensé l'absence de débats publics devant le tribunal de première instance. 
Conclusion: violation (unanimité). 
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Article 41 : la Cour considère que le constat d'une violation représente une 
réparation suffisante pour tout dommage moral pouvant avoir été subi par le 
requérant. Elle alloue à l'intéressé une certaine somme pour ses frais et dépens. 
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En l 'af fa ire R i e p a n c. A u t r i c h e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s iégeant en une c h a m b r e composée de : 
M M . J . - P . COSTA, président, 

W. ITlHRMANN, 

P. K.ÛRIS, 

M™ F. T l I L K E N S , 

M. K. J U N G W I E R T , 

Sir Nicolas BRATZA, 
M. K. T R A J A , j « g « , 

et de M""' S. DoLLÉ, greffière de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 15 j u i n , 29 août et 

24 oc tobre 2000, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n" 351 15/97) d i r igée 
con t re la R é p u b l i q u e d 'Aut r i che et dont un ressor t i s san t de cet E t a t , 
M. Ol iver R i e p a n («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n 
e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 23 d é c e m b r e 
1996 en ve r tu de l ' anc ien a r t ic le 25 de la Conven t i on de s a u v e g a r d e des 
Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t a o b t e n u le bénéfice de l ' ass is tance jud ic i a i r e . Le 
g o u v e r n e m e n t a u t r i c h i e n («le G o u v e r n e m e n t » ) est r e p r é s e n t é pa r son 
a g e n t , M. H . Wink le r , chef du d é p a r t e m e n t de droi t i n t e r n a t i o n a l au 
m i n i s t è r e fédéral des Affaires é t r a n g è r e s . 

3. Le r e q u é r a n t a l lègue que , d a n s la p r o c é d u r e péna le d i r igée con t re 
lui, l aque l le se r a p p o r t a i t à des accusa t ions de m e n a c e s d a n g e r e u s e s , il n 'a 
pas bénéficié d ' u n e aud ience pub l ique , son procès s ' é t an t t e n u d a n s la 
pr ison où il se t rouvai t i nca rcé ré . 

4. La r e q u ê t e a é té c o m m u n i q u é e à la C o u r le l ' r n o v e m b r e 1998, da te 
à laque l le le Pro tocole n" 11 à la C o n v e n t i o n est e n t r é en v igueur (ar t icle 5 
§ 2 dudi t P ro toco le ) . 

5. Elle a é t é a t t r i b u é e à la t ro i s i ème sect ion de la C o u r (ar t ic le 52 § 1 
du r è g l e m e n t de la C o u r ) . Au sein de ladi te sec t ion a alors é t é cons t i tuée 
u n e c h a m b r e pour e x a m i n e r l 'affaire (ar t ic les 27 § 1 de la C o n v e n t i o n et 
26 § 1 du r è g l e m e n t ) . 

6. P a r u n e décis ion du 15 j u i n 2000, la c h a m b r e a déc la ré la r e q u ê t e 
p a r t i e l l e m e n t r ecevab le ' . 

1. Note du greffe: la d é c i s i o n d e la C o u r est d i s p o n i b l e a u g re f fe . 
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7. Le r e q u é r a n t et le G o u v e r n e m e n t ont chacun déposé des 
observa t ions su r le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

8. U n e aud ience s'est t e n u e en publ ic au Pala is des Dro i t s de 
l ' H o m m e , à S t r a s b o u r g , le 29 août 2000 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 
M . W . OK.RE.SKK, chef d u service de dro i t cons t i t u t i onne l 

à la chance l l e r i e fédéra le , agent, 
M " " ' E. SCHINDLER, m in i s t è r e fédéral de la J u s t i c e , conseiller; 

- pour le requérant 

M ' H . B L U M , avocat au b a r r e a u de Linz, conseil. 

La C o u r a e n t e n d u M ' B lum, M . O k r e s e k et M " " Schindler . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. Le r e q u é r a n t p u r g e a c t u e l l e m e n t une pe ine de d ix-hui t ans de 
réclus ion, qu i lui fut infligée en 1987 p o u r m e u r t r e et vol avec effraction. 
Il fut d ' abo rd d é t e n u à la p r i son de K a r l a u , don t il s 'évada en 1991, p o u r 
ê t r e repr i s le m ê m e j o u r . En s e p t e m b r e 1994, il fut t r ans fé ré à la pr ison de 
S te in , puis , le 8 ma i 1995, à la pr ison de G a r s t e n , au mot i f q u e 
l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e le soupçonna i t , lui et un c e r t a i n n o m b r e de 
ses c o d é t e n u s , d ' ê t r e en t r a in d ' é c h a f a u d e r un plan d 'évasion. 

10. Le 8 ma i 1995, alors que le pe r sonne l de la pr ison de G a r s t e n é ta i t 
occupé à accompl i r les formal i tés de récept ion requises , le r e q u é r a n t refusa 
d e coopére r et d e m a n d a à r é i n t é g r e r la pr ison de S te in , faute de quoi lui et 
ce r t a ins de ses codé tenus m e t t r a i e n t le feu à la pr ison de G a r s t e n . Le j o u r 
suivant , à l 'occasion d 'un e n t r e t i e n avec u n hau t responsable de la pr ison, il 
insis ta u n e nouvelle fois p o u r ê t r e renvoyé à la pr ison de Stein, p réc i san t 
que s'il n ' ob tena i t pas sat isfact ion q u e l q u ' u n r end ra i t à son in t e r locu teu r 
une «visite pr ivée» . Q u e l q u e s j o u r s plus t a rd , il m e n a ç a un ga rd i en de 
pr ison en lui d i san t qu ' i l « n e devra i t p a s lui t o u r n e r le dos» . A la su i te d e 
ces inc idents , des poursu i t e s péna les pour m e n a c e s d a n g e r e u s e s (gefährliche 
Drohung) furent i n t en t ée s à l ' encont re de l ' in téressé . 

11. Le t r i b u n a l rég iona l (Landesgericht) de S teyr déc ida d ' o r g a n i s e r le 
procès à la pr i son de G a r s t e n , d i s t a n t e d 'envi ron cinq k i l omè t r e s de 
Steyr . Il en fixa la d a t e au 29 j a n v i e r 1996. L ' ass igna t ion i n d i q u a n t la 
d a t e et le lieu du procès fut notifiée au r e q u é r a n t et à son avocat officiel 
un mois avan t l ' ouve r tu r e des d é b a t s . 

http://Ok.RE.skk


ARRÊT RTBPAN c. AUTRICHE 27 

12. A l ' époque p e r t i n e n t e furent c o m m u n i q u é e s des in format ions au 
sujet de la m a n i è r e dont se d é r o u l a i e n t les p rocès d e v a n t le t r i buna l 
rég iona l de Steyr . En voici la t e n e u r : 

Le p a r q u e t du t r ibuna l régional diffusait au mil ieu de c h a q u e s e m a i n e 
p o u r la s e m a i n e su ivan te u n c a l e n d r i e r des a u d i e n c e s (Verhandlungsspkgel) 
c o n t e n a n t n o t a m m e n t la d a t e et le lieu de t ou t e s les aud iences 
p r o g r a m m é e s d a n s les affaires péna l e s . P a r m i les indica t ions fournies 
f igura ient é g a l e m e n t le n u m é r o d e la sal le d ' a u d i e n c e , le point de savoir 
s'il y a u r a i t un t r a n s p o r t sur les l ieux du c r i m e ou encore le n o m de la 
prison où l ' audience devai t se t en i r . Les ca l end r i e r s n ' é t a n t pas 
conservés , le G o u v e r n e m e n t n ' a pas é t é e n m e s u r e de fourn i r celui re la t i f 
à la s e m a i n e du 29 j a n v i e r 1996, mais il aff i rme que suivant la p r a t i q u e 
hab i tue l l e le c a l end r i e r en ques t i on devai t p réc iser q u e l ' audience 
consacrée à la cause du r e q u é r a n t se t i e n d r a i t à la pr i son de G a r s t e n . Le 
ca l end r i e r des a u d i e n c e s é ta i t d i s t r ibué pa r le p a r q u e t aux m é d i a s , c 'est-à-
di re a u x j o u r n a u x n a t i o n a u x et r ég ionaux les p lus i m p o r t a n t s , ainsi q u ' à 
l ' o rgan i sme na t i ona l de radiodiffusion. De surcro î t , une copie en é ta i t 
fournie au greffe et au b u r e a u d 'accuei l du t r i buna l rég iona l . Ainsi , les 
p e r s o n n e s in t é re s sées pouva ien t ob t en i r des in fo rma t ions a u sujet des 
aud iences à veni r soit en a p p e l a n t le greffe du t r i b u n a l , soit en se 
p r é s e n t a n t à l ' en t r ée du t r i buna l . 

13. Le 29 j a n v i e r 1996, le t r i b u n a l rég iona l de Steyr s i égean t à juge 
un ique t int u n e a u d i e n c e dans la pa r t i e f e r m é e (Gesperre) de la pr ison de 
G a r s t e n . La salle d ' aud ience m e s u r a i t envi ron vingt-c inq m è t r e s ca r r é s . 
Elle é ta i t g a r n i e d ' une t ab le et de sièges p o u r le juge, le greffier , le 
p r o c u r e u r , le r e q u é r a n t et son avocat . Il y a con t rove r se e n t r e les pa r t i e s 
sur la ques t i on de savoir s'il y avai t d ' a u t r e s sièges d isponibles p o u r des 
t émoins ou des s p e c t a t e u r s éven tue l s . 

14. L ' aud ience , qui d ' ap rè s le compte r e n d u était pub l ique , s'ouvrit à 
8 h 30. Elle d u r a t ren te -c inq m i n u t e s . Assis té p a r son avocat, le r e q u é r a n t 
p la ida non coupab le . Le t r i buna l e n t e n d i t c o m m e t é m o i n s les a u t r e s ag en t s 
pén i t en t i a i r e s qui avaient affirmé avoir é té m e n a c é s pa r le r e q u é r a n t . Ni ce 
d e r n i e r ni son avocat ne se p la igni ren t à l ' époque d 'un m a n q u e de publicité 
d e s d é b a t s . A la su i t e de l ' audience , le t r i buna l régional r econnu t le 
r e q u é r a n t coupable de menaces d a n g e r e u s e s , c o n s t a t a n t qu ' i l avait à trois 
repr i ses m e n a c é des agen t s pén i t en t i a i r e s d ' incendie ou de voies de fait, et 
il le c o n d a m n a à dix mois d ' e m p r i s o n n e m e n t . 

15. Le r e q u é r a n t saisit la cour d ' appe l (Oberlandesgericht) de Linz d 'un 
recours en nul l i té de la décis ion d a n s lequel il con te s t a i t é g a l e m e n t la 
d é c l a r a t i o n d e cu lpabi l i té et la pe ine p r o n o n c é e s (Berufung wegen 
Nkhtigkeit, Schuld und Strafe). A l 'appui de son recours en nul l i té , il 
af f i rmai t n o t a m m e n t que l ' aud ience du 29 j a n v i e r 1996 n 'avai t pas été 
pub l ique dès lors qu 'e l le s 'é ta i t t e n u e d a n s la p a r t i e f e rmée de la pr ison 
d e G a r s t e n , à laque l le , ho rmis le pe r sonne l p é n i t e n t i a i r e , seules avaient 
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accès les p e r s o n n e s m u n i e s d ' une a u t o r i s a t i o n spécia le . Il a l légua i t 
é g a l e m e n t q u e la pièce d a n s laque l le l ' aud ience avai t eu l ieu é t a i t t r o p 
pe t i t e pour accuei l l i r des s p e c t a t e u r s , et q u e m ê m e les t émo ins n ' ava ien t 
pu ê t r e ins ta l lés tous e n s e m b l e d a n s la pièce. Au su rp lus , il con te s t a i t 
l ' app réc ia t ion des p reuves et l ' é t ab l i s semen t des faits a u x q u e l s le 
t r i buna l rég iona l s 'é ta i t livré. Enfin, il e s t ima i t que la pe ine qu i lui avait 
é té infligée é ta i t t r op sévère . 

16. Le 5 juillet 1996, la cour d 'appel , qui est d i s t an t e d 'environ c inquan te 
k i lomètres de la prison de G a r s t e n , t int une audience publ ique au palais de 
justice en p résence du r e q u é r a n t et de son avocat. L 'audience d u r a trois 
q u a r t s d ' h e u r e . La cour d ' appe l en tend i t le r e q u é r a n t au sujet de l 'absence 
al léguée de publicité d e l 'audience du 29 janv ie r 1996. Elle l ' entendi t 
éga lemen t à propos des divers chefs de menaces d a n g e r e u s e s et l ' in te r rogea 
sur les déc la ra t ions faites par les t émoins au procès. Elle ne r éen tend i t pas 
les t émoins , et la défense ne formula aucune r e q u ê t e à cet effet. 

17. La cour d ' appe l d é b o u t a le r e q u é r a n t de son recours . Q u a n t a u 
gr ief cons i s t an t à dire que l ' audience du 29 j a n v i e r 1996 n 'ava i t pas eu 
lieu en publ ic , elle re leva q u e , d ' ap rè s les i n fo rma t ions soumises p a r le 
t r i buna l rég iona l de Steyr , l ' aud ience s 'é ta i t bel et b ien t e n u e en publ ic , 
en ce sens q u e tou t e p e r s o n n e in t é r e s sée a u r a i t é té a u t o r i s é e à y ass i s te r . 
Si le d i r e c t e u r de la pr i son avai t e s t imé q u e les p e r s o n n e s i n t é r e s sée s ne 
deva ien t pas se voir acco rde r l 'accès à la p a r t i e f e r m é e de la pr i son , il 
au ra i t é té obligé d ' i n t e rd i r e la t enue du procès d a n s ce t t e pa r t i e de la 
p r i son . En tou t é t a t de cause , a u c u n e p e r s o n n e é v e n t u e l l e m e n t dés i r euse 
d ' ass i s te r au procès n ' é t a i t p r é s e n t e à l ' ouve r tu re de l ' aud ience , et le j u g e 
n 'ava i t pas é t é in formé de l ' ex is tence de s p e c t a t e u r s po ten t i e l s . 

18. Q u a n t à la p a r t i e de l 'appel re la t ive à des points de fait, la cour 
d ' appe l déc l a r a qu ' e l l e n 'ava i t a u c u n d o u t e c o n c e r n a n t l ' appréc ia t ion des 
p reuves et l ' é t ab l i s semen t des faits a u x q u e l s le t r i b u n a l rég iona l s 'é ta i t 
l ivré. Elle conf i rma é g a l e m e n t la conclusion du t r i buna l rég iona l selon 
l aque l le le r e q u é r a n t s 'é ta i t r e n d u coupab le de l ' infraction de m e n a c e s 
d a n g e r e u s e s en m e n a ç a n t des a g e n t s p é n i t e n t i a i r e s d ' incendie ou de 
voies de fait. Enfin, elle cons idé ra q u e la pe ine infligée é ta i t 
p r o p o r t i o n n é e à la cu lpab i l i t é d u r e q u é r a n t . 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. La C o n s t i t u t i o n f é d é r a l e 

19. L 'a r t ic le 90 § 1 de la C o n s t i t u t i o n fédéra le (Bundesverfassungsgesetz) 
est ainsi libellé : 

« L e s d é b a t s j u d i c i a i r e s e n m a t i è r e c ivi le e t p é n a l e s o n t o r a u x e t p u b l i c s . L a loi p r é v o i t 

les e x c e p t i o n s à c e t t e r è g l e . » 
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B. Le c o d e d e p r o c é d u r e p é n a l e 

/. Publicité des audiences 

20. L 'a r t i c le 228 § 1 du code de p r o c é d u r e péna le (Strafprozessordnung) 
énonce q u e les procès sont publ ics . La non-observa t ion de c e t t e exigence 
est cons t i tu t ive d ' un mot i f de nul l i té . 

En ve r tu de l 'ar t icle 229 § 1, le publ ic p e u t ê t r e exclu de la salle 
d ' aud i ence d a n s l ' in té rê t de la mora l i t é ou de l 'ordre publ ic . Il faut dans 
ce cas u n e décis ion formelle du t r i buna l . Pare i l le décision n 'es t suscept ib le 
d ' a u c u n recours . 

D ' a p r è s l 'ar t icle 488, les disposi t ions ci-dessus s ' app l iquen t aux 
p rocédure s d e v a n t un j u g e u n i q u e . 

2 1 . C o n f o r m é m e n t à l 'ar t icle 489 § 1 c o m b i n é avec l 'ar t ic le 472 § 1, 
l ' audience d ' appe l con t r e un j u g e m e n t r e n d u p a r u n j u g e u n i q u e doit 
ê t r e p u b l i q u e . Les a r t i c les 228 e t 229 t r o u v e n t à s ' app l iquer . 

2. Appel dirigé contre une condamnation prononcée par un juge unique 

22. D ' a p r è s l 'ar t ic le 489 § 1 combiné avec l 'ar t icle 464, tout j u g e m e n t 
r e n d u pa r u n j u g e u n i q u e est suscep t ib le d ' un recours en nul l i té pouvan t 
ê t re d i r igé é g a l e m e n t con t re la d é c l a r a t i o n de culpabi l i té et con t re la 
p e i n e . En ve r tu de l 'ar t icle 467 § 1, l ' appe lan t peu t invoquer des faits et 
p reuves nouveaux . 

C o n f o r m é m e n t à l 'ar t icle 473 § 2, la cour d ' appe l doit r é e n t e n d r e les 
t é m o i n s et e x p e r t s si elle a des d o u t e s c o n c e r n a n t la m a n i è r e dont la 
jur idic t ion de p r e m i è r e ins tance a é tab l i les faits ou si elle j u g e 
nécessa i re l ' audi t ion de nouveaux t é m o i n s ou expe r t s a u sujet des 
m ê m e s faits. A u t r e m e n t , elle r end sa décis ion su r la base du dossier . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE EA 
C O N V E N T I O N 

23. Le r e q u é r a n t a l l ègue qu ' i l a é té privé d ' une a u d i e n c e pub l ique , le 
t r i buna l rég iona l de S teyr ayan t o rgan i sé son procès d a n s la pa r t i e f e rmée 
de la pr i son de G a r s t e n . Il invoque l 'ar t ic le 6 § 1 de la C o n v e n t i o n , dont la 
pa r t i e p e r t i n e n t e en l 'espèce est ainsi l ibellée : 

« T o u t e p e r s o n n e a d r o i t à ce q u e s a c a u s e soit e n t e n d u e (...) p u b l i q u e m e n t (...) p a r u n 
t r i b u n a l (...) q u i d é c i d e r a (...) d u b i e n - f o n d é d e t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e 
d i r i g é e c o n t r e e l l e . Le j u g e m e n t do i t ê t r e r e n d u p u b l i q u e m e n t , m a i s l ' accès d e la sa l le 
d ' a u d i e n c e p e u t ê t r e i n t e r d i t à la p r e s s e e t a u p u b l i c p e n d a n t la t o t a l i t é o u u n e p a r t i e d u 
p r o c è s d a n s l ' i n t é r ê t de la m o r a l i t é , d e l ' o r d r e p u b l i c ou d e la s é c u r i t é n a t i o n a l e d a n s u n e 
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s o c i é t é d é m o c r a t i q u e , l o r s q u e les i n t é r ê t s d e s m i n e u r s ou la p r o t e c t i o n d e la vie p r i v é e 

d e s p a r t i e s a u p r o c è s l ' e x i g e n t , ou d a n s la m e s u r e j u g é e s t r i c t e m e n t n é c e s s a i r e p a r le 

t r i b u n a l , l o r s q u e d a n s d e s c i r c o n s t a n c e s s p é c i a l e s la p u b l i c i t é s e r a i t d e n a t u r e à p o r t e r 

a t t e i n t e a u x i n t é r ê t s d e la j u s t i c e . » 

24. A t i t re pr inc ipa l , le G o u v e r n e m e n t sou t i en t q u e l ' aud ience qui 
s 'est t e n u e à la pr ison de G a r s t e n r éponda i t à l 'exigence de publ ic i té . 
A t i t r e subs id ia i re , il cons idè re qu' i l y avai t en tou t é t a t de cause 
su f f i samment de motifs jus t i f i an t u n e exclusion du publ ic . Il p la ide en 
o u t r e q u e tout défau t éven tue l de publ ic i té en p r e m i è r e in s t ance a é té 
c o m p e n s é pa r la publ ic i té d e l ' aud ience d ' appe l . La C o u r se p e n c h e r a 
t o u r à tour sur c h a c u n e de ces ques t i ons . 

A. L ' a u d i e n c e o r g a n i s é e à la p r i s o n d e G a r s t e n é ta i t - e l l e p u b l i q u e ? 

25. Le r e q u é r a n t cons idère q u e si le t r i b u n a l rég iona l d e S teyr n ' a pas 
f o r m e l l e m e n t exclu le publ ic des déba t s du 29 j a n v i e r 1996, le choix du lieu 
de ceux-ci leur a ô té de facto tou t c a r a c t è r e publ ic . Il soul igne q u e 
l ' audience s'est t e n u e d a n s la pa r t i e fe rmée de la pr ison de G a r s t e n , 
i n t e rd i t e d 'accès a u x v i s i t eu r s . L a pièce d a n s laque l le elle a eu lieu é ta i t 
t r o p ex iguë p o u r accuei l l i r le m o i n d r e publ ic e t n ' ava i t pas é té équ ipée à 
cet effet. De t o u t e m a n i è r e , la possibil i té d ' a d m e t t r e des s p e c t a t e u r s é ta i t 
t ou t e t héo r ique pu i sque le publ ic n 'avai t pas é t é in fo rmé q u e l ' audience 
a u r a i t lieu à la pr i son. M ê m e si d e s s p e c t a t e u r s po t en t i e l s ava ien t s o u h a i t é 
ass i s te r au procès , ils n ' a u r a i e n t g u è r e pu accompl i r les fo rmal i t és d 'accès 
nécessa i res p u i s q u e l ' aud ience fut o rgan i sée t r è s tôt le m a t i n , en d e h o r s 
des h e u r e s de visite hab i tue l les de la pr ison, et qu 'e l l e ne d u r a g u è r e plus 
d ' une d e m i - h e u r e . 

26. Le G o u v e r n e m e n t fait observer pour sa par t que le t r ibuna l régional 
de Steyr n 'avait pas o rdonné l 'exclusion du public au t i t re de l 'art icle 229 § 1 
du code de p rocédure péna l e . Il affirme que , c o n f o r m é m e n t à la p r a t i q u e 
hab i tue l le , le p rocès avai t é t é inclus d a n s le ca l endr i e r des aud iences du 
t r ibuna l régional de Steyr, avec une indicat ion qu' i l au ra i t lieu à la pr ison 
de G a r s t e n . C e ca lendr ie r é t a n t d i s t r ibué aux méd ia s et pouvant ê t r e 
ob tenu au t r ibuna l régional pa r tou te pe r sonne in té ressée , le public aura i t 
é té d û m e n t in formé. Pour le res te , le r e q u é r a n t et son avocat a u r a i e n t é té 
avisés du lieu où se t i endra i t le procès un mois environ à l 'avance, et ils 
a u r a i e n t eu tou t le loisir d ' invi ter des s p e c t a t e u r s po ten t ie l s . Le 
G o u v e r n e m e n t sout ien t de surcroî t que des cand ida t s s p e c t a t e u r s 
éventue ls a u r a i e n t é t é a d m i s d a n s la salle d ' aud i ence sur p r é s e n t a t i o n 
d ' une ca r te d ' iden t i t é . C o n t r a i r e m e n t aux v is i teurs o rd ina i res , ils se 
se ra ien t vu accorder l 'accès à la pa r t i e fe rmée de la pr ison. Q u a n t à la salle 
d ' aud i ence , le G o u v e r n e m e n t concède qu 'e l le é ta i t pe t i t e , ma i s affirme 
qu 'e l le au ra i t pu accueil l ir un n o m b r e m o d é r é de spec t a t eu r s . De plus , si 
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un large public s 'é ta i t r a s s e m b l é avant l 'ouver ture du procès , il au ra i t é t é 
possible de dép lace r l ' audience d a n s une salle plus vas te de la pr ison. 

27. La C o u r rappe l le q u e la publici té des d é b a t s jud ic ia i res cons t i tue u n 
pr incipe fondamen ta l consacré par l 'art icle 6 § 1. Ladi te publici té p ro tège 
les jus t ic iab les con t re une jus t i ce secrè te é c h a p p a n t au cont rô le du publ ic ; 
elle cons t i tue aussi l 'un d e s moyens de p rése rve r la confiance d a n s les cours 
et t r i b u n a u x . Pa r la t r a n s p a r e n c e qu 'e l le donne à l ' admin i s t r a t ion de la 
ju s t i ce , elle a ide à a t t e i n d r e le but de l 'art icle 6 § 1 : l ' équi té des procès , 
dont la g a r a n t i e compte p a r m i les pr inc ipes de t ou t e société d é m o c r a t i q u e 
a u sens de la Conven t i on (voir, pa r e x e m p l e , les a r r ê t s P r e t t o et a u t r e s 
c. I ta l ie du 8 d é c e m b r e 1983, série A n" 71 , p . 11, § 21 , D i e n n e t c. France du 
26 s e p t e m b r e 1995, série A n" 325-A, pp . 14-15, § 33 , et W e r n e r c. Au t r i che 
du 24 n o v e m b r e 1997, Recueil des arrêts et décisions 1997-VII, p . 2510, § 45). La 
publ ic i té d e la p r o c é d u r e revêt u n e i m p o r t a n c e pa r t i cu l i è re d a n s des cas te ls 
celui de l 'espèce, où l 'accusé étai t d é t e n u , où les cha rges se r a p p o r t a i e n t à la 
fo rmula t ion de m e n a c e s con t re des a g e n t s pén i t en t i a i r e s et où les t émoins 
é ta ien t des fonct ionnai res de la pr ison d a n s laquel le l 'accusé se t rouvai t 
incarcéré . 

28 . S'il n 'es t pas con te s t é en l 'espèce q u e la publ ic i té de l ' aud ience n ' a 
pas é t é f o r m e l l e m e n t exc lue , un obs tac le de fait peu t violer la Conven t i on 
à l 'égal d ' u n e en t r ave j u r i d i q u e ( a r r ê t Airey c. I r l a n d e d u 9 oc tobre 1979, 
sér ie A n" 32, p . 14, § 25) . La C o u r cons idère toutefois q u e le s imple fait 
que le procès ai t eu lieu d a n s les locaux de la pr ison de G a r s t e n ne doit pas 
n é c e s s a i r e m e n t faire conc lure à une absence de publ ic i té . De m ê m e , le fait 
que les s p e c t a t e u r s po ten t i e l s a u r a i e n t eu à subi r ce r t a in s con t rô les 
d ' i den t i t é et é v e n t u e l l e m e n t de sécur i t é ne prive pas en soi le procès d e 
sa publ ic i té (Allen c. R o y a u m e - U n i , r e q u ê t e n" 35580/97, décis ion de la 
C o m m i s s i o n du 22 oc tobre 1998, non pub l i ée ) . 

29. C e l a di t , il convient de r a p p e l e r q u e le bu t d e la Conven t i on consis te 
à p r o t é g e r des dro i t s non pas t h é o r i q u e s ou i l lusoires, mais concre t s et 
effectifs ( a r r ê t Ar t i co c. I ta l ie du 13 m a i 1980, sér ie A n° 37, pp . 15-16, 
§ 33) . La C o u r cons idère q u ' u n procès ne peu t r e m p l i r la condi t ion d e 
publ ic i té que si le publ ic est en m e s u r e d ' ob ten i r des in fo rma t ions a u 
sujet d e la d a t e et du lieu a u x q u e l s il est censé se t en i r et que si le lieu en 
ques t i on est a i s é m e n t accessible au publ ic . D a n s bon n o m b r e de cas , ces 
condi t ions se t r ouven t r e m p l i e s p a r le s imple fait q u e le procès a lieu d a n s 
u n e salle d ' aud i ence du t r ibuna l su f f i s amment vas te p o u r accuei l l i r des 
s p e c t a t e u r s . La C o u r observe en r evanche q u e la t e n u e d ' un procès e n 
d e h o r s d ' un p ré to i r e o rd ina i r e , e t en pa r t i cu l i e r en un lieu te l une pr ison, 
a u q u e l en pr inc ipe le publ ic en g é n é r a l n ' a pas accès, cons t i tue un obs tac le 
sé r ieux à la publ ic i té des d é b a t s . En pare i l cas, l 'Eta t a l 'obl igat ion d e 
p r e n d r e des m e s u r e s c o m p e n s a t o i r e s afin de g a r a n t i r q u e le publ ic et les 
m é d i a s so ient d û m e n t in fo rmés d u lieu d u procès et pu i s sen t ef fec t ivement 
avoir accès à celui-ci. 
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30. Auss i la C o u r r eche rche ra - t - e l l e si pare i l les m e s u r e s ont é té pr ises 
en l 'espèce. Q u a n t à la ques t i on d e savoir si le publ ic pouvai t o b t e n i r d e s 
in fo rmat ions au sujet de la d a t e et du lieu de l ' aud ience , la C o u r relève 
q u e celle-ci avait é té inscr i te sur le ca l end r i e r h e b d o m a d a i r e des 
aud iences é tabl i pa r le t r i buna l régional de Steyr , lequel c o m p o r t a i t 
a p p a r e m m e n t une indica t ion aux t e r m e s de laquel le le p rocès se 
t i endra i t à la pr ison de G a r s t e n ( p a r a g r a p h e 12 c i -dessus) . Ce ca l end r i e r 
fut d i s t r ibué aux m é d i a s , et il é ta i t d isponible pour le public en g é n é r a l au 
greffe du t r i buna l rég iona l ainsi q u ' à l 'accueil de c e t t e j u r i d i c t i on . 
Toutefo is , h o r m i s c e t t e a n n o n c e de r o u t i n e , a u c u n e m e s u r e pa r t i cu l i è r e 
ne fut p r i se , te l le p a r exemple u n e a n n o n c e s é p a r é e sur le p a n n e a u 
d 'aff ichage du t r i buna l rég iona l , a c c o m p a g n é e au besoin d ' i n fo rma t ions 
sur l ' i t iné ra i re à suivre pour a r r ive r à la pr ison de G a r s t e n et d ' u n e 
indica t ion claire des condi t ions d 'accès au procès . 

De su rc ro î t , les a u t r e s c i r cons tances d a n s lesquel les le p rocès se t in t 
n ' é t a i e n t g u è r e de n a t u r e à e n c o u r a g e r le publ ic à y a s s i s t e r : l ' aud ience 
eu t lieu tôt le m a t i n d a n s u n e salle qu i , m ê m e si elle n ' é t a i t pas t r op 
exiguë pour accuei l l i r des s p e c t a t e u r s , n ' é t a i t pas , semble- t - i l , é q u i p é e 
c o m m e u n e salle d ' aud i ence o rd ina i r e . 

3 1 . E n r é s u m é , la C o u r e s t ime q u e le t r i b u n a l rég iona l de Steyr est 
res té en dé fau t d ' a d o p t e r des m e s u r e s a d é q u a t e s p o u r c o m p e n s e r 
l ' inconvénient q u e p r é s e n t a i t du point de vue de la publ ic i té la t e n u e du 
procès dans la p a r t i e f e rmée de la p r i son de G a r s t e n . En c o n s é q u e n c e , 
l ' audience du 29 j a n v i e r 1996 n ' a pas sat isfai t à l 'exigence de publ ic i té 
p révue à l 'ar t icle 6 § 1 de la Conven t i on . 

B. Le d é f a u t d e p u b l i c i t é é ta i t - i l j u s t i f i é p o u r l 'un q u e l c o n q u e d e s 
m o t i f s é n u m é r é s d a n s la s e c o n d e p h r a s e d e l 'art ic le 6 § 1 ? 

32. Le r e q u é r a n t sout ien t que r ien ne jus t i f ia i t l ' absence de publ ic i té de 
son procès . Si le publ ic avait dû ê t r e exclu p o u r des motifs de sécur i t é , le 
t r i buna l régional de Steyr a u r a i t pu p r e n d r e u n e décis ion au t i t r e de 
l 'ar t ic le 229 § 1 du code de p r o c é d u r e péna l e . O r il n ' en fit r ien . D e p lus , si 
l'on cons idère le r i sque invoqué d ' u n e évasion, il est i l logique q u e le 
t r i buna l régional de S teyr ait o rgan i sé le procès à la pr i son de G a r s t e n , 
qui n 'es t d i s t a n t e de Steyr q u e de cinq k i l o m è t r e s , a lors q u e l ' aud ience 
d ' appe l se t i n t , q u e l q u e s mois plus t a r d à p e i n e , d a n s le b â t i m e n t a b r i t a n t 
la cour d ' appe l de Linz, s i tuée à q u e l q u e c i n q u a n t e k i l omè t r e s de G a r s t e n . 

33 . Le G o u v e r n e m e n t affirme q u e si le t r i buna l régional de Steyr n ' a 
effect ivement pas in te rd i t l 'accès du public à l ' audience du 2 9 j a n v i e r 1996, 
il y a u r a i t eu des ra i sons suff isantes p o u r jus t i f ie r pare i l le décision. Et d e 
r appe le r en par t i cu l ie r que le r e q u é r a n t s 'était déjà évadé de pr ison en 
1991 et qu ' i l avait é té t r ans fé ré de la pr ison de Stein à la prison de G a r s t e n 
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au mot i f qu 'on le soupçonnai t , lui et u n ce r t a in n o m b r e de ses codé tenus , 
d ' ê t r e en t ra in d ' écha fauder un plan d 'évasion. Le G o u v e r n e m e n t ajoute 
qu ' avec l ' écou lement d u t e m p s le r i sque de voir le r e q u é r a n t s 'enfuir é ta i t 
devenu moins aigu au m o m e n t de l 'audience d 'appel . 

34. La C o u r cons idère q u e la p r é s e n t e espèce , qu i conce rne une 
p r o c é d u r e péna le o r d i n a i r e , ne peu t se c o m p a r e r à l 'affaire C a m p b e l l el 
Fell c. R o y a u m e - U n i , d a n s laquel le elle a j u g é qu 'on impose ra i t aux 
a u t o r i t é s de l 'Eta t un fa rdeau d i s p r o p o r t i o n n é si l'on exigeai t que les 
p r o c é d u r e s d isc ip l ina i res re la t ives aux d é t e n u s c o n d a m n é s a ien t lieu en 
publ ic ( a r r ê t du 28 j u i n 1984, sér ie A n" 80, p. 42, § 87) . Elle a joute q u e 
les p r o b l è m e s de sécur i t é sont f r équen t s d a n s les procès p é n a u x , mais q u e 
les affaires d a n s lesquel les ils jus t i f ien t q u e l 'on exclue la p ré sence du 
publ ic au procès sont p lu tô t r a r e s . En l 'espèce, s'il y avai t a p p a r e m m e n t 
des p r o b l è m e s de sécu r i t é , le t r i b u n a l régional de Steyr e s t i m a qu ' i ls 
n ' é t a i en t pas su f f i s amment graves pour nécess i t e r u n e décision formelle 
d 'exclus ion du publ ic , au sens de l 'ar t icle 229 § 1 du code de p r o c é d u r e 
p é n a l e . La cour d ' appe l de Linz en jugea d e m ê m e . 

D a n s ces condi t ions , la C o u r n ' aperço i t a u c u n e jus t i f i ca t ion pour 
l 'absence en l 'espèce d ' une aud ience pub l ique en p r e m i è r e in s t ance . 

C. Le d é f a u t d e p u b l i c i t é e n p r e m i è r e i n s t a n c e a-t-il é t é 
c o m p e n s é p a r l ' a u d i e n c e p u b l i q u e o r g a n i s é e e n a p p e l ? 

35. Le r e q u é r a n t sou t i en t que la publ ic i té est s u r t o u t i m p o r t a n t e en 
p r e m i è r e ins t ance , où d ' o rd ina i r e le t r i buna l e n t e n d les t émo ins et 
établi t les faits. C'est ainsi qu ' en l 'espèce l ' ensemble des preuves 
a u r a i e n t é té p rodu i t e s d e v a n t le t r i buna l rég iona l de Steyr , la cour 
d ' appe l de Linz n ' ayan t pas e n t e n d u un seul t émo in . 

36. Le G o u v e r n e m e n t sou t ien t que tout défaut de publ ic i té en 
p r e m i è r e ins tance a é té c o m p e n s é pa r l ' aud ience pub l ique qu i s'est t enue 
en appe l . Il fait obse rve r q u e la cour d ' appe l avai t c o m p é t e n c e p o u r 
conna î t r e de l ' ensemble des ques t i ons , de fait c o m m e de droi t . Se r é fé ran t 
à l ' a r rê t De C u b b e r c. Belg ique r e n d u p a r la C o u r le 26 oc tob re 1984 
(sér ie A n° 86) , il p la ide q u ' à la différence d ' u n m a n q u e d ' i m p a r t i a l i t é u n 
défau t de publ ic i té n 'affecte pas l ' o rgan i sa t ion i n t e r n e du t r i buna l et peut 
en pr inc ipe ê t re c o m p e n s é . O n sera i t p lus p roche d ' un défau t d ' é q u i t é de la 
p r o c é d u r e , a u q u e l u n e cour d ' appe l pou r ra i t p o r t e r r e m è d e ( a r rê t Edwards 
c. R o y a u m e - U n i du 16 d é c e m b r e 1992, sér ie A n" 247-B). 

37. La C o u r rappel le qu 'e l le a déjà connu de la ques t ion de savoir s'il 
peut ê t re r e m é d i é à l 'absence d ' une aud ience publ ique devan t la 
ju r id ic t ion infér ieure pa r l 'o rganisa t ion d ' u n e aud ience publ ique au s tade 
de l 'appel. D a n s u n ce r t a in n o m b r e d 'affaires, elle a j u g é q u e le fait q u ' u n e 
p rocédure devan t la cour d ' appe l se soit t e n u e en public ne peu t compense r 
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l 'absence d ' une aud ience publ ique aux échelons infér ieurs lorsque la po r t ée 
de la p r o c é d u r e d 'appel est l imi tée , en par t icu l ie r lorsque la cour d ' appe l ne 
peu t se p e n c h e r sur le bien-fondé de la cause , c 'est-à-dire , n o t a m m e n t , si elle 
n 'es t pas en m e s u r e de cont rô le r les faits et de se l ivrer à u n e appréc ia t ion de 
la p ropor t ionna l i t é e n t r e la fau te et la sanct ion (voir, pa r e x e m p l e , les a r r ê t s 
Le C o m p t e , V a n Leuven et De M e y e r e c. Belgique du 23 juin 1981, série A 
n" 43 , p . 26, § 60, Alber t et Le C o m p t e c. Belgique du 10 février 1983, série A 
n" 58, p . 19, § 36, et D i e n n e t , p réc i té , p . 15, § 34, tous ces a r r ê t s se r a p p o r t a n t 
à des p r o c é d u r e s discipl inaires re levant de la b r a n c h e civile d e l 'ar t icle 6 § 1 ; 
voir é g a l e m e n t l ' a r rê t W e b e r c. Suisse du 22 mai 1990, série A n° 177, p . 20, 
§ 39, où il a é té jugé que la police d ' aud ience relève de la b r a n c h e péna le de 
l 'art icle 6 § 1). ' 

38 . La C o u r d o u t e q u ' e n l 'espèce u n e conclus ion a contrario pu i sse ê t r e 
t i rée de c e t t e j u r i sp rudence , qu i s 'est déve loppée d a n s le con t ex t e de 
p r o c é d u r e s auxque l l e s l 'ar t icle 6 § 1 n ' au ra i t pas é té appl icab le si l'on 
n 'ava i t pas accep té 1 '«au tonomie» des no t ions de «d ro i t s et ob l iga t ions 
de c a r a c t è r e civil» et d ' « a c c u s a t i o n en m a t i è r e p é n a l e » . 

39. La C o u r r appe l l e q u e , d a n s le d o m a i n e des p r o c é d u r e s qui ne sont 
qual i f iées ni de «civi les» ni de « p é n a l e s » p a r le d ro i t i n t e r n e , ma i s de 
d isc ip l ina i res ou a d m i n i s t r a t i v e s , il est b ien é tabl i q u e la mission d é j u g e r 
des infract ions d isc ip l ina i res ou m i n e u r e s peu t ê t r e dévolue à des o r g a n e s 
profess ionnels ou admin i s t r a t i f s qui ne sat isfont pas e u x - m ê m e s aux 
ex igences de l 'ar t icle 6 § 1 de la C o n v e n t i o n , pour a u t a n t qu ' i l s soient 
soumis au con t rô le d ' un o r g a n e j u r i d i c t i onne l j ou i s s an t de la p l é n i t u d e 
de j u r id i c t i on (voir n o t a m m e n t , pour les p r o c é d u r e s d isc ip l ina i res , l ' a r rê t 
Alber t et Le C o m p t e p réc i t é , p . 16, § 2 9 ; pour les p r o c é d u r e s admi ­
n is t ra t ives c o n c e r n a n t des infract ions m i n e u r e s , voir p a r e x e m p l e les 
a r r ê t s O z t ù r k c. A l l e m a g n e du 21 février 1984, sér ie A n" 73 , pp . 21-22, 
§ 56, et S c h m a u t z e r c. A u t r i c h e du 23 oc tobre 1995, sér ie A n" 328-A, 
p. 15, § 34) . La C o u r a ainsi a d m i s q u e d a n s ce g e n r e de p r o c é d u r e s les 
o r g a n e s in fé r ieurs peuven t ne pas r empl i r les condi t ions requises 
p o u r pouvoir ê t r e cons idé ré s c o m m e des t r i b u n a u x i n d é p e n d a n t s et 
i m p a r t i a u x , et q u e les aud iences o rgan i sées d e v a n t eux peuven t ne pas 
ê t r e pub l iques . 

40. La p r é s e n t e espèce conce rne toutefois u n e p r o c é d u r e s ' é t an t 
d é r o u l é e d e v a n t des j u r i d i c t i o n s du type c lass ique , qual i f iées de 
« p é n a l e s » t an t pa r le droi t i n t e r n e q u e p a r le dro i t de la C o n v e n t i o n . 
D a n s le con t ex t e de l ' i ndépendance et de l ' impar t i a l i t é , la C o u r a re je té 
en pare i l cas l ' idée selon laquel le un défau t ayan t e n t a c h é la p r o c é d u r e en 
p r e m i è r e i n s t a n c e pour ra i t ê t r e c o m p e n s é à un s t ade u l t é r i e u r , 
cons idé ran t q u e l 'accusé avait dro i t en p r e m i è r e ins tance à un t r i buna l 
r emp l i s s an t l u i -même l ' i n tégra l i t é des condi t ions de l 'ar t icle 6 § 1 ( a r r ê t s 
De C u b b e r p réc i t é , pp . 18-19, §§ 32-33, et F indlay c. R o y a u m e - U n i du 
25 février mi, Recueil 1997-1, p . 282, § 79). 
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La C o u r cons idère q u ' u n procès péna l o rd ina i re r equ ie r t le m ê m e type 
de g a r a n t i e f o n d a m e n t a l e en m a t i è r e de publici té . O n l'a dit ci-dessus, en 
r e n d a n t l ' admin i s t r a t ion de la jus t i ce t r a n s p a r e n t e , la publici té d 'un procès 
péna l se r t à p r é se rve r la confiance d a n s les cours et t r i b u n a u x et con t r ibue 
à la réa l isa t ion du but de l 'art icle 6 § 1 : l 'équité du procès . A cet effet, 
l ' ensemble des p reuves doivent en pr incipe ê t r e p rodu i t e s en p résence de 
l 'accusé, d a n s le cad re d ' une aud ience publ ique et con t rad ic to i re (ar rê t 
Ba rbe ra , Messegué et J a b a r d o c. Espagne du 6 d é c e m b r e 1988, série A 
n" 146, p . 34, § 7 8 ; voir é g a l e m e n t l ' a r rê t Ekba t an i c. Suède du 26 m a i 
1988, sér ie A n" 134, p . 14, § 31). Eu é g a r d aux effets néfastes q u e 
l 'absence d ' une aud ience publ ique devan t le t r i buna l de p r e m i è r e ins tance 
peu t avoir sur l ' équi té de la p rocédure , il ne peut de t o u t e m a n i è r e ê t r e 
r e m é d i é à ce défaut q u e p a r u n r é e x a m e n comple t devan t la cour d 'appel . 

4 1 . O r un e x a m e n des faits de la p r é s e n t e espèce révèle q u e le cont rô le 
effectué p a r la cour d ' appe l de Linz n 'avai t pas la p o r t é e r equ i s e . C e r t e s , la 
cour d ' appe l avai t le pouvoir de r é e x a m i n e r l 'affaire t a n t en ce qu i 
conce rne les ques t i ons de dro i t q u ' e n ce qui conce rne les ques t ions de 
fait, et elle pouvai t modif ier la pe ine infligée. Il r e s t e q u e , ho rmis 
l ' audi t ion du r e q u é r a n t , elle ne recueil l i t a u c u n e p reuve et s ' abs t in t en 
pa r t i cu l i e r de p rocéde r à u n e nouvel le aud i t ion des t é m o i n s . Peu i m p o r t e 
à cet é g a r d q u e le r e q u é r a n t ne l'y eû t pas invi tée . P r e m i è r e m e n t , en ve r tu 
des règles p rocédu ra l e s p e r t i n e n t e s ( p a r a g r a p h e 22 c i -dessus) , la cour 
d 'appel n ' a u r a i t accueilli pare i l le d e m a n d e que si elle avait cons idéré q u e 
la m a n i è r e dont le t r i b u n a l de p r e m i è r e ins tance avait recueil l i les p reuves 
é ta i t i n c o m p l è t e ou dé fec tueuse . D e u x i è m e m e n t , c 'est aux t r i b u n a u x qu' i l 
i ncombe de veil ler au respec t du droi t de l 'accusé à voir les p reuves 
p rodu i t e s en a u d i e n c e pub l ique . 

En conséquence , la C o u r e s t ime q u e la t e n u e d ' u n e aud ience publ ique 
devan t la cour d ' appe l de Linz n ' a pas c o m p e n s é l ' absence de d éb a t s 
publics devan t le t r i b u n a l régional de Steyr . 

D. C o n c l u s i o n 

42. La C o u r conclut qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la 
Conven t i on . 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

43. Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n , 

« S i la C o u r d é c l a r e q u ' i l y a eu v i o l a t i o n d e la C o n v e n t i o n ou d e s e s P r o t o c o l e s , e t si le 
d ro i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e lTace r q u ' i m p a r f a i t e m e n t les 
c o n s é q u e n c e s de c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l ieu , u n e 
s a t i s f a c t i o n é q u i t a b l e . » 
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A. D o m m a g e 

44 . Se p laçan t s u r le t e r r a i n du d o m m a g e m a t é r i e l , le r e q u é r a n t 
aff irme q u e l ' absence de publ ic i té a eu une répercuss ion néga t ive sur 
l ' issue de la p r o c é d u r e péna le d i r igée c o n t r e lui, l aque l le lui a valu une 
pe ine de dix mois d ' e m p r i s o n n e m e n t . Aussi réc lame- t - i l u n e s o m m e de 
150000 schil l ings (ATS) pour p e r t e de r evenus . Il voit pa r a i l leurs un 
d o m m a g e m o r a l d a n s l ' humi l ia t ion et l ' angoisse ép rouvées pa r lui du fait 
de l ' absence de publ ic i té de son p rocès , et il d e m a n d e à ce t i t r e une s o m m e 
de 150 000 ATS . 

45 . Le G o u v e r n e m e n t pla ide l ' absence de lien d e causa l i t é e n t r e la 
violat ion a l l éguée et le d o m m a g e m a t é r i e l p r é t e n d u m e n t subi p a r le 
r e q u é r a n t . Q u a n t à la d e m a n d e p o u r d o m m a g e m o r a l , il e s t ime q u e le 
cons ta t d ' u n e viola t ion r e p r é s e n t e r a i t u n e sa t is fact ion équ i t ab l e 
suff isante . 

46. La C o u r rappe l le qu 'e l le ne peu t spécu le r s u r l ' issue q u ' a u r a i t 
connue la p r o c é d u r e si la violat ion de la Conven t i on ne s 'é ta i t pas 
p rodu i t e ( a r r ê t S c h m a u t z e r p réc i t é , p . 16, § 44) . Aussi n 'a l loue- t -e l le 
a u c u n e i n d e m n i t é à l ' in té ressé pour d o m m a g e m a t é r i e l . 

47. Pa r a i l leurs , la C o u r cons idère q u e le cons ta t d ' une violat ion 
r e p r é s e n t e u n e r é p a r a t i o n suff isante p o u r tout d o m m a g e m o r a l pouvan t 
avoir é té subi pa r le r e q u é r a n t (voir, pa r e x e m p l e , l ' a r rê t D i e n n e t p réc i t é , 
p. 17, § 4 3 ) . 

B. Fra is e t d é p e n s 

48. Le r e q u é r a n t r é c l a m e une s o m m e de 91 785,50 A T S pour les frais 
et d é p e n s engagés pa r lui d a n s le c a d r e d e la p r o c é d u r e suivie à 
S t r a s b o u r g . Re levan t que l ' in té ressé a bénéficié de l ' ass is tance jud ic i a i r e 
d a n s le cad re de la p r o c é d u r e suivie devan t la C o u r , le G o u v e r n e m e n t 
cons idère qu ' i l y a lieu de r édu i r e de moi t i é envi ron le m o n t a n t soll icité. 

49 . T e n a n t c o m p t e du fait q u e le r e q u é r a n t a reçu un to ta l de 
7 011,07 francs f rançais au t i t r e d u p r o g r a m m e d ' a s s i s t ance j ud i c i a i r e d e 
la C o u r et s t a t u a n t en é q u i t é , la C o u r accorde à l ' in té ressé 50 000 A T S de 
ce chef. 

C. I n t é r ê t s m o r a t o i r e s 

50. Selon les in fo rma t ions don t la C o u r d ispose , le t aux d ' i n t é r ê t légal 
appl icab le en Au t r i che à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 4 % 
l 'an. 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n ; 

2. Dit q u e le cons t a t d ' u n e viola t ion r e p r é s e n t e en soi u n e sat isfact ion 
équ i t ab le suff isante pour tout d o m m a g e m o r a l é v e n t u e l l e m e n t subi 
p a r le r e q u é r a n t ; 

3. Dit 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois à 
c o m p t e r de la d a t e à l aque l le le p r é s e n t a r r ê t s e r a d e v e n u définit if en 
ve r tu de l 'ar t ic le 44 § 2 de la Conven t ion , 50 000 A T S ( c inquan t e mille 
schill ings) pour frais et d é p e n s ; 
b) q u e ce t t e s o m m e se ra à m a j o r e r d ' un i n t é r ê t s imple de 4 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u r è g l e m e n t ; 

4. Rejette p o u r le su rp lus la d e m a n d e de sa t is fact ion équ i t ab l e . 

Fai t en ang la i s , puis c o m m u n i q u é pa r écri t le 14 n o v e m b r e 2000, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. D O L L É 

Greff ière 
J . -P . C O S T A 

Prés iden t 
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SOMMAIRE1 

Accès à un tribunal - rejet d'un recours devant le Conseil d'Etat pour un vice 
de forme dont est responsable l'autorité publique ayant enregistré le dépôt 
du recours 

Article 6 § 1 

Accès à un tribunal - Procédure administrative - Rejet d'un recours devant le Conseil d'Etal 
pour un vice de forme dont est responsable l'autorité publique ayant enregistré le dépôt du recours 
-Formalités de dépôt d'un recours - Rigidité excessive dans l'application des règles procédurales 
de dépôt d'un recours 

* 
* # 

La société requérante se vit refuser l'octroi d'une subvention de l'Etat. Elle saisit 
par la suite le Conseil d'Etat d'un recours en annulation contre la décision de refus. 
Selon la loi pertinente, un tel recours pouvait être déposé soit directement auprès 
du Conseil d'Etat soit auprès d'une autre autorité publique. L'avocate de la 
requérante choisit de le déposer auprès d'un commissariat de police. Or les 
fonctionnaires de police qui enregistrèrent ledit recours omirent de noter le 
numéro d'enregistrement sur le procès-verbal de dépôt, qu'ils dressèrent sur le 
document même du recours, bien que cette formalité fût prévue par la loi. Ce 
numéro ainsi que la date du dépôt figuraient néanmoins tant sur le sceau apposé 
par le commissariat que sur la première page du recours. Le Conseil d'Etat déclara 
le recours irrecevable pour non-conformité du procès-verbal de dépôt. Il considéra, 
en effet, que lorsqu'un recours était déposé auprès d'une autorité publique autre 
que le Conseil d'Etat, l'observation de cette exigence procédurale conditionnait la 
validité même du dépôt. 

Article 6 § 1 : la société requérante a certes eu accès au Conseil d'Etat, mais 
uniquement pour être informée que son recours était irrecevable pour vice de 
forme. Si la réglementation relative aux formes à respecter pour présenter un 
recours vise à assurer une bonne administration de la justice et si les justiciables 
doivent s 'attendre à son application, ladite réglementation, ou l'application qui en 
est faite, ne devrait néanmoins pas empêcher ces derniers de se prévaloir d'une 
voie de recours disponible. En l'espèce, la déclaration d'irrecevabilité prononcée 
par le Conseil d'Etat a pénalisé la société requérante pour une erreur matérielle 
commise dans la présentation de son recours et dont elle ne saurait être tenue 
pour responsable. En effet, la législation interne autorisant le dépôt de recours en 
annulation auprès d'une autorité publique autre que le Conseil d'Etat, le respect 
des modalités d'un tel dépôt relève principalement de la responsabilité des agents 

1. R é d i g é p a r le g re f f e , il ne lie p a s la C o u r . 
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publics habilités à recevoir le recours. Par ailleurs, compte tenu du rôle du Conseil 
d'Etat en tant que juridiction d'annulation des actes administratifs, un formalisme 
aussi rigide de la procédure suivie devant lui ne saurait être admis, et cela d'autant 
moins qu'il était appelé à statuer en premier et dernier ressort. Enfin, le numéro 
d'enregistrement qui faisait défaut figurait tant sur le sceau apposé que sur la 
première page du recours, de sorte que l'identification du recours ne se trouvait 
pas compromise. Dès lors, la société requérante a subi une entrave 
disproportionnée à son droit d'accès à un tribunal. 
Conclusion: violation (unanimité). 
Article 4 1 : la Cour accorde une réparation pour dommage moral ainsi qu'une 
somme au titre des frais et dépens. 

Jurisprudence citée par la Cour 

Delcourt c. Belgique, arrêt du 17 janvier 1970, série A n" 11 
Golder c. Royaume-Uni, arrêt du 21 février 1975, série A n" 18 
Levages Prestations Services c. France, arrêt du 23 octobre 1996, Recueil des arrêts et 
décisions 1996-V 
Brualla Gômez de la Torre c. Espagne, arrêt du 19 décembre \ 997,Recueil 1997-VIII 
Edificaciones March Gallego S.A. c. Espagne, arrêt du 19 février \9%, Recueil 1998-1 
Pérez de Rada Cavanilles c. Espagne, arrêt du 28 octobre 1998, Recueil 1998-VIII 
Mohrc. Luxembourg (déc) , n" 29236/95, 20 avril 1999, non publiée 
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En l 'a f fa ire S o t i r i s e t N i k o s K o u t r a s A T T E E c. G r è c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sect ion) , 

s iégeant en une c h a m b r e composée de : 
M M . A . B . BAKA, président, 

C L . ROZAKIS, 

B . C O N F O R T I , 

G. B O N E L L O , 

P . LORENZEN, 

M. F l S C H B A C H , 

A. K.OVLE&, juges, 
et de M. E. FRIBERGH, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 9 d é c e m b r e 1999 et 
26 oc tobre 2000, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n u 39442/98) d i r igée 
con t re la R é p u b l i q u e he l l én ique et d o n t u n e société a n o n y m e g recque , 
Sotir is et Nikos K o u t r a s A T T E E («la société r e q u é r a n t e » ) , avait saisi la 
C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 
11 ju i l l e t 1997 en ve r tu de l ' anc ien ar t ic le 25 de la Conven t i on de 
sauvega rde des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 
Conven t ion »). 

2. La société r e q u é r a n t e a é té r e p r é s e n t é e pa r M' V. Kasse r i , à 
laque l le a succédé M'' E. Vra t s i da , avocate au b a r r e a u d 'A thènes . Le 
g o u v e r n e m e n t he l l én ique («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r les 
dé l égués de son a g e n t : M. V. Kyr iazopoulos , a s ses seu r a u p r è s du Consei l 
j u r i d i q u e de l 'E ta t , et M"11' M. Pap ida , a u d i t e u r a u p r è s du Consei l 
j u r i d i q u e de l 'E ta t . 

3. I nvoquan t l 'ar t icle 6 § 1 de la Conven t ion , la société r e q u é r a n t e se 
p la ignai t d ' une a t t e i n t e à son droi t à un t r i b u n a l . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, da t e 
d ' e n t r é e en v igueu r du Protocole n" 11 à la Conven t ion (ar t ic le 5 § 2 
dudi t P ro toco le ) . 

5. Elle a é té a t t r i b u é e à la d e u x i è m e sect ion de la C o u r (ar t ic le 52 § 1 
du r èg lemen t de la C o u r ) . Au sein de celle-ci a alors été cons t i tuée une 
c h a m b r e c h a r g é e d 'en c o n n a î t r e (ar t ic les 27 § 1 de la C o n v e n t i o n et 26 
§ 1 du r è g l e m e n t ) . 

6. P a r u n e décision du 9 d é c e m b r e 1999, la C o u r a déc la ré la r e q u ê t e 
recevable . 

1. Note du grejfe : la d é c i s i o n d e la C o u r est d i s p o n i b l e a u g re f fe . 
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E N F A I T 

7. Le 11 février 1992, la société r e q u é r a n t e saisit le m i n i s t è r e de 
l 'Economie na t iona l e d ' une d e m a n d e t e n d a n t à l ' ob ten t ion , en 
appl ica t ion des d isposi t ions de la loi n" 1892/1990, d ' une subven t ion p o u r 
faire cons t ru i r e un hôte l . Aux t e r m e s de ladi te loi, les e n t r e p r i s e s 
r emp l i s s an t c e r t a i n e s condi t ions bénéf ic ient d ' une subven t ion de l 'Etat 
p o u r leurs i nves t i s semen t s . 

8. La d e m a n d e de la société r e q u é r a n t e fut re je tée p a r une décision du 
29 ju in 1992. 

9. Le 30 s e p t e m b r e 1992, la société r e q u é r a n t e saisit le Consei l d 'E t a t 
d 'un recours en a n n u l a t i o n de ce t t e décis ion, q u e son conseil déposa au 
q u a t r i è m e c o m m i s s a r i a t de police d 'A thènes , e n t r e les m a i n s de deux 
policiers . Ces d e r n i e r s y a p p o s è r e n t le sceau du c o m m i s s a r i a t de police 
et m e n t i o n n è r e n t sur la p r e m i è r e page le n u m é r o d ' e n r e g i s t r e m e n t 
et la d a t e du dépô t . Ils o m i r e n t en r evanche de no te r le n u m é r o 
d ' e n r e g i s t r e m e n t sur le procès-verbal de dépô t , qu ' i l s d r e s s è r e n t sur le 
d o c u m e n t m ê m e du recours . 

10. Le 6 février 1996, le Consei l d 'E ta t déc l a r a le r ecours i r recevable 
aux motifs su ivan ts : 

« I l r é s u l t e d e s d i s p o s i t i o n s d e l ' a r t i c l e 19 §§ 1 c l 2 d u d é c r e t p r é s i d e n t i e l n" 18 /1989 
q u e l o r s q u e le r e c o u r s e n a n n u l a t i o n es t d é p o s é a u p r è s d ' u n e a u t o r i t é p u b l i q u e , il f au t , 
p o u r q u e le d é p ô t soit v a l a b l e , q u e le r e c o u r s soit inscr i t a u r e g i s t r e d e l a d i t e a u t o r i t é et 
q u ' u n p r o c è s - v e r b a l de d é p ô t soi t d r e s s é s u r le d o c u m e n t m ê m e d u r e c o u r s . C e p r o c è s -
v e r b a l do i t m e n t i o n n e r le n u m é r o d ' e n r e g i s t r e m e n t a in s i q u e la d a t e , e t do i t ê t r e s i g n é 
p a r le f o n c t i o n n a i r e q u i a r e ç u le r e c o u r s e t p a r le r e c o u r a n t (...) L ' o b s e r v a t i o n d e c e t t e 
p r o c é d u r e , à l a q u e l l e p a r t i c i p e le r e c o u r a n t l u i - m ê m e , n e p e u t p a s ê t r e r e m p l a c é e p a r 
d ' a u t r e s f o r m a l i t é s , p u i s q u ' e n v e r t u de la loi e l le c o n c e r n e la v a l i d i t é m ê m e d u d é p ô t . 
P a r c o n s é q u e n t , l o r s q u e le r e c o u r s est d é p o s é a u p r è s d ' u n e a u t o r i t é p u b l i q u e a u t r e q u e 
le C o n s e i l d ' E t a t , la r é d a c t i o n n o n c o n f o r m e d u p r o c è s - v e r b a l d e d é p ô t a f fec te la v a l i d i t é 
d u r e c o u r s . 

D a n s le cas d ' e s p è c e , l ' a c t e i n l r o d u c t i f d ' i n s t a n c e a é t é d é p o s é a u p r è s d u q u a t r i è m e 
c o m m i s s a r i a t d e po l ice d ' A t h è n e s , e t u n p r o c è s - v e r b a l de d é p ô t a é t é d r e s s é , q u i a é t é 
s i g n é p a r l ' a v o c a t e a y a n t d é p o s é le r e c o u r s , p a r les d e u x p o l i c i e r s l ' a y a n t r e ç u et p a r le 
c h e f d u c o m m i s s a r i a t . T o u t e f o i s ce t a c t e ne p o r t e p a s d e n u m é r o d ' e n r e g i s t r e m e n t . Il 
est v r a i q u e le n u m é r o d ' e n r e g i s t r e m e n t et la d a t e d u d é p ô t son t i n d i q u é s t a n t s u r le 
s c e a u a p p o s é e n r e g a r d d e l ' a c t e d e d é p ô t q u e s u r la p r e m i è r e p a g e d u r e c o u r s , m a i s ces 
é l é m e n t s n ' a p p a r a i s s e n t p a s s u r l ' a c t e m ê m e d e d é p ô t et ils ne p o r t e n t la s i g n a t u r e ni d e 
l ' a v o c a t e a y a n t d é p o s é le r e c o u r s ni d e s off iciers d e po l ice l ' a y a n t r e ç u . L e s c o n d i t i o n s d e 
r e c e v a b i l i t é d u r e c o u r s p r é v u e s p a r la loi n e son t d o n c p a s r e m p l i e s . » 

11. Ce t a r r ê t fut mis au net (xauaQOYQatpfj) le 16 ma i 1997, et la 
société r e q u é r a n t e en ob t in t copie le 13 j u i n 1997. 
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E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

12. La société r e q u é r a n t e a l lègue u n e viola t ion de l 'ar t icle 6 § 1 de la 
Conven t ion , ainsi l ibe l lé : 

« T o u t e p e r s o n n e a d r o i t à ce q u e s a c a u s e soit e n t e n d u e é q u i t a b l e m e n t (...) e t d a n s 

u n d é l a i r a i s o n n a b l e , p a r u n t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r s e s 

d r o i t s e t o b l i g a t i o n s de c a r a c t è r e civil (...) » 

P lus p a r t i c u l i è r e m e n t , la société r e q u é r a n t e aff i rme q u e la décision du 
Conse i l d 'E t a t d é c l a r a n t son recours en a n n u l a t i o n i r recevable équ ivau t à 
un refus d 'accès aux t r i b u n a u x . Elle e s t i m e q u e l ' e r r e u r m ê m e à l 'origine 
de ce t t e s i tua t ion ne p e u t lui ê t r e i m p u t é e . Elle cons idère en effet q u e 
c'est aux policiers q u ' i n c o m b e la responsab i l i t é de r éd ige r le procès-
verbal de dépô t et de p rocéder , en leur qua l i t é d ' o rganes publ ics , à tou tes 
d é m a r c h e s nécessa i res pour s ' a s su re r de sa va l id i té . 

13. Le G o u v e r n e m e n t e s t i m e qu ' i l faut accep te r , d a n s l ' in té rê t d 'une 
bonne a d m i n i s t r a t i o n de la j u s t i c e , l ' ex is tence de fo rmal i t és pour saisir 
v a l a b l e m e n t u n e ju r id i c t ion na t iona le . Dès lors, le re je t du r ecour s par le 
Conse i l d 'E t a t n ' é t a i t q u e la c o n s é q u e n c e prévisible de l ' e r r eu r i n t e r v e n u e 
lors de son dépô t . Le conseil de la socié té r e q u é r a n t e é t a n t aussi 
r e sponsab le de c e t t e e r r e u r , l ' in té ressée ne sau ra i t se p l a ind re d 'une 
a t t e i n t e à son dro i t d 'accès à un t r i b u n a l . 

14. La C o u r a j u g é q u e l 'a r t ic le 6 § 1 g a r a n t i t à c h a c u n le droi t à ce 
q u ' u n t r i buna l connaisse de t ou t e c o n t e s t a t i o n p o r t a n t sur ses droi t s ou 
obl iga t ions de c a r a c t è r e civil. Ce «dro i t à u n t r i b u n a l » , don t le droi t 
d 'accès cons t i t ue un aspect , peu t ê t r e invoqué p a r qu i conque a des 
ra isons sé r i euses d ' e s t i m e r i l légale une ingé rence d a n s l 'exercice de l 'un 
de ses dro i t s de c a r a c t è r e civil et se p la in t de n 'avoir pas eu l 'occasion de 
s o u m e t t r e pare i l le c o n t e s t a t i o n à u n t r i b u n a l r é p o n d a n t aux exigences de 
l 'ar t icle 6 § 1 (voir, n o t a m m e n t , l ' a r r ê t Golder c. R o y a u m e - U n i du 
21 février 1975, série A n " 18, p . 18, § 36). 

15. D ' a u t r e pa r t , il ressor t de la j u r i s p r u d e n c e de la C o u r q u e le droi t 
d 'accès à un t r ibuna l n ' e s t pas absolu et se p r ê t e à des l imi ta t ions 
imp l i c i t emen t a d m i s e s , n o t a m m e n t q u a n t aux condi t ions de recevabi l i té 
d ' un r ecou r s , car il appe l le d e p a r sa n a t u r e m ê m e u n e r é g l e m e n t a t i o n pa r 
l 'Eta t , l eque l j ou i t à cet é g a r d d ' une c e r t a i n e m a r g e d ' app réc i a t ion . 
Toutefo is , ces l imi t a t ions ne s a u r a i e n t r e s t r e i n d r e l 'accès ouver t à un 
ju s t i c i ab le de m a n i è r e ou à u n point tels q u e son dro i t à un t r i buna l s 'en 
t rouve a t t e i n t d a n s sa s u b s t a n c e m ê m e . En o u t r e , les l imi ta t ions 
app l i quées ne se conci l ient avec l 'a r t ic le 6 § 1 q u e si elles poursu iven t un 
but l ég i t ime et s'il exis te u n r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e 
les moyens employés et le bu t visé (voir, p a r m i d ' a u t r e s , l ' a r r ê t Levages 
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P r e s t a t i o n s Services c. F rance du 23 oc tobre 1996, Recueil des arrêts et 
décisions 1996-V, p. 1543, § 40) . 

16. D a n s le cas d ' e spèce , le recours en a n n u l a t i o n de la société 
r e q u é r a n t e a é té déc la ré i r recevable sur la base de l 'ar t ic le 19 du déc re t 
p rés iden t i e l n" 18/1989. L ' i n t é re s sée a l lègue q u ' u n e s imple e r r e u r 
ma t é r i e l l e l'a pr ivée de son droi t à voir son recours en a n n u l a t i o n 
e x a m i n é par le Consei l d 'E t a t . 

17. La C o u r r appe l l e qu 'e l le n 'a pas pour t â che de se s u b s t i t u e r aux 
jur id ic t ions i n t e r n e s . C 'es t a u p r e m i e r chef aux a u t o r i t é s na t i ona l e s , et 
n o t a m m e n t aux cours et a u x t r i b u n a u x , qu' i l i ncombe d ' i n t e r p r é t e r la 
légis lat ion i n t e r n e ( a r r ê t Edif icaciones M a r d i Ga l l ego S.A. c. E s p a g n e du 
19 février 1998, Recueil 1998-1, p. 290, § 33) . C e l a est p a r t i c u l i è r e m e n t v ra i 
s ' ag issant de l ' i n t e r p r é t a t i o n p a r les t r i b u n a u x de règles de n a t u r e 
p rocédu ra l e telles q u e les fo rmes et les déla is r ég i s san t l ' i n t roduc t ion 
d ' un r ecour s ( a r r ê t Pé rez de R a d a Cavani l l es c. E s p a g n e du 28 oc tobre 
1998, Recueil 1998-VIII, p . 3255 , § 43) . Le rôle de la C o u r se l imi te à 
vérif ier la compa t ib i l i t é avec la C o n v e n t i o n des effets de pare i l le 
i n t e r p r é t a t i o n . 

18. Pa r a i l leurs , la C o u r réaf f i rme que l 'ar t icle 6 de la C o n v e n t i o n 
n ' a s t r e i n t pas les E t a t s c o n t r a c t a n t s à c r ée r des cours d ' appe l ou de 
cassa t ion . N é a n m o i n s , un E t a t qui se do t e de ju r id i c t ions de ce t t e n a t u r e 
a l 'obl igat ion de vei l ler à ce q u e les jus t i c i ab les j ou i s sen t a u p r è s d 'el les des 
g a r a n t i e s f o n d a m e n t a l e s de l 'a r t ic le 6 (voir, p a r m i d ' a u t r e s , l ' a r r ê t 
De lcour t c. Be lg ique du 17 j a n v i e r 1970, série A n " 11, pp . 13-15, § 25) . 

La m a n i è r e don t l 'ar t icle 6 § 1 s'y app l i que d é p e n d des p a r t i c u l a r i t é s de 
la p r o c é d u r e e n cause . P o u r en j u g e r , il faut p r e n d r e en c o m p t e l ' ensemble 
du procès m e n é d a n s l 'ordre j u r i d i q u e i n t e r n e et le rôle qu 'y a j o u é la 
j u r id i c t ion de cassa t ion , les condi t ions de recevabi l i té d 'un pourvoi 
pouvan t ê t r e plus r i gou reuse s q u e p o u r un appel (voir, p a r m i d ' a u t r e s , 
l ' a r rê t Brua l l a G ó m e z de la T o r r e c. E s p a g n e du 19 d é c e m b r e 1997, 
Recueil 1997-VLLT, p. 2956, § 3 7 ; Mohr c. Luxembourg ( d é c ) , n" 29236/95 , 
20 avril 1999, non pub l i ée ) . 

19. En l 'occur rence , la C o u r c o n s t a t e q u e la société r e q u é r a n t e a eu 
accès au Consei l d ' E t a t , mais s e u l e m e n t pour e n t e n d r e déc l a r e r son 
recours i r recevable au mot i f q u e le procès-verbal de son dépô t ne po r t a i t 
pas de n u m é r o d ' e n r e g i s t r e m e n t ( p a r a g r a p h e 10 c i -dessus) . O r , en soi, le 
fait d 'avoir pu saisir u n e ju r id i c t ion ne sat isfai t pas n é c e s s a i r e m e n t aux 
impéra t i f s de l 'ar t icle 6 § 1 : encore faut-il c o n s t a t e r q u e le d e g r é d 'accès 
p rocu ré pa r la légis la t ion na t iona l e suffisait pour a s s u r e r à l ' in té ressée le 
«dro i t à un t r i b u n a l » , eu éga rd au pr inc ipe de la p r é é m i n e n c e du dro i t 
d a n s u n e société d é m o c r a t i q u e ( a r r ê t Go lde r p réc i t é , pp . 16-18, §§ 34-35) . 

20. La C o u r cons idère q u e la r é g l e m e n t a t i o n re la t ive aux formes à 
r e s p e c t e r pour i n t r o d u i r e u n r ecour s vise c e r t a i n e m e n t à a s s u r e r u n e 
bonne a d m i n i s t r a t i o n de la j u s t i ce . Les in t é res sés doivent s ' a t t e n d r e à ce 
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que les règles e x i s t a n t e s soient app l iquées . Toute fo i s , la r é g l e m e n t a t i o n 
en ques t ion , ou l ' appl ica t ion qui en est faite, ne doi t pas e m p ê c h e r les 
jus t i c i ab les de se prévaloi r d 'une voie de recours d isponible . 

21 . La C o u r no te que la d é c l a r a t i o n d ' i r recevabi l i t é p rononcée en 
l 'espèce pa r le Conse i l d 'E t a t péna l i sa la société r e q u é r a n t e p o u r u n e 
e r r e u r ma t é r i e l l e c o m m i s e d a n s la p r é s e n t a t i o n de son recours . O r la 
société r e q u é r a n t e ne sau ra i t ê t r e t e n u e pour r e sponsab le de ladi te 
e r r e u r . La C o u r cons idère en effet q u e , pu i sque la légis la t ion i n t e r n e 
au to r i se le dépô t du recours en a n n u l a t i o n a u p r è s d ' une a u t o r i t é 
pub l ique a u t r e que le greffe d u Conse i l d ' E t a t , le r e spec t des moda l i t é s 
d 'un tel dépôt relève p r i n c i p a l e m e n t de la r esponsab i l i t é des a g e n t s 
publics habi l i tés à recevoir le r e c o u r s . 

22. Pa r a i l leurs , vu la spécificité du rôle que j o u e le Conse i l d 'E ta t 
c o m m e ju r id i c t ion d ' a n n u l a t i o n des ac tes admin i s t r a t i f s , la C o u r ne 
sau ra i t a d m e t t r e q u ' u n fo rma l i sme aussi r igide assor t i sse la p rocédure 
suivie d e v a n t lui. Elle re lève en effet q u e le Conse i l d 'E t a t ne succédai t 
pas à d ' a u t r e s j u r id i c t ions na t i ona l e s d a n s l ' e x a m e n de la cause de la 
société r e q u é r a n t e , mais é t a i t appe lé à s t a t u e r en p r e m i e r et d e r n i e r 
ressor t . Il s 'agissai t donc de la p r e m i è r e et seule i n s t ance p e n d a n t 
laque l le l 'affaire de la société r e q u é r a n t e pouvai t ê t r e e x a m i n é e pa r u n 
t r i buna l . 

23. Enfin, c o m m e le Conse i l d 'E t a t l'a a d m i s l u i - m ê m e , le n u m é r o 
d ' e n r e g i s t r e m e n t qu i faisait défau t figurait t an t sur le sceau apposé en 
r ega rd de l 'acte de d é p ô t que sur la p r e m i è r e p a g e du recours , de sor te 
q u e l ' ident i f icat ion du recours ne se t rouva i t pas c o m p r o m i s e . La C o u r 
e s t ime pa r c o n s é q u e n t que la société r e q u é r a n t e a subi une en t r ave 
d i s p r o p o r t i o n n é e à son droi t d 'accès à un t r ibuna l et q u e , dès lors, il y a 
eu a t t e i n t e à la subs t ance m ê m e de son droi t à un t r i buna l . 

P a r t a n t , il y a eu viola t ion de l 'ar t ic le 6 § 1 de la Conven t i on . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L A R T I C L E 13 DE LA 
C O N V E N T I O N 

24. La société r e q u é r a n t e se p la in t auss i d ' une violat ion de l 'ar t icle 13 
de la C o n v e n t i o n , a insi libellé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
lonctions officielles.» 

Plus p a r t i c u l i è r e m e n t , elle e s t i m e qu 'e l le n 'a pas disposé d ' un recours 
effectif devan t une ju r id i c t ion n a t i o n a l e p o u r faire valoir ses d ro i t s . 

25. Eu éga rd au cons t a t figurant au p a r a g r a p h e 23 ci-dessus, la C o u r 
e s t ime qu ' i l ne s ' impose pas de s t a t u e r sur le grief en ques t ion . 
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III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

26. Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n , 

« Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n d e la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e l t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l ieu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e 

27. La société r e q u é r a n t e d e m a n d e 231 000 000 d r a c h m e s ( G R D ) au 
t i t r e du p ré jud ice m a t é r i e l . Ce m o n t a n t co r re spond à la s o m m e qu 'e l le 
au ra i t selon elle t o u c h é e si le Consei l d ' E t a t avai t fait droi t à sa 
d e m a n d e . La société r e q u é r a n t e r é c l a m e en o u t r e 20 000 000 G R D au 
t i t r e du pré jud ice m o r a l . 

2rî. Le G o u v e r n e m e n t soul igne q u e la sa t is fact ion équ i t ab le 
suscept ib le d ' ê t r e a l louée à la société r e q u é r a n t e ne s a u r a i t excéder u n e 
s o m m e de 1 000 000 G R D . 

29. La C o u r e s t ime q u e , m ê m e d a n s l 'hypothèse où le recours de la 
société r e q u é r a n t e a u r a i t é té déc la ré recevable , il n ' e s t pas ce r t a in que 
l ' issue de la p r o c é d u r e devan t le Consei l d 'E t a t a u r a i t é té favorable à 
l ' i n t é ressée . Ce sera i t donc spécu le r q u e d 'a f f i rmer q u e le Consei l d 'E t a t 
a u r a i t fait dro i t à la d e m a n d e de la société r e q u é r a n t e s'il n 'avai t pas 
conclu à l ' i r recevabi l i té de son r ecou r s . Ainsi , la C o u r cons idè re q u ' e n 
l ' absence de lien de causa l i t é e n t r e le d o m m a g e m a t é r i e l invoqué et la 
viola t ion c o n s t a t é e , il n 'y pas lieu d ' i n d e m n i s e r ce chef de pré judice . En 
r e v a n c h e , elle cons idère qu ' i l y a lieu d 'oc t royer à la société r e q u é r a n t e 
une r é p a r a t i o n pour le d o m m a g e m o r a l r é s u l t a n t de l 'absence d 'un 
procès é q u i t a b l e . C o m p t e t e n u de sa j u r i s p r u d e n c e en la m a t i è r e et 
s t a t u a n t en équ i t é c o m m e le veut l 'ar t ic le 4 1 , elle déc ide d ' a l louer à la 
société r e q u é r a n t e 3 000 000 G R D de ce chef. 

B. Fra i s e t d é p e n s 

30. La société r e q u é r a n t e sollicite le r e m b o u r s e m e n t de 250 000 G R D 
p o u r les frais et h o n o r a i r e s de son avoca te lors de la p r o c é d u r e l i t ig ieuse 
devan t le Consei l d ' E t a t . 

31 . Le G o u v e r n e m e n t ne se p rononce pas . 
32. La C o u r e s t ime qu ' i l y a lieu d ' a cco rde r à la société r e q u é r a n t e 

l ' in tégra l i t é de la s o m m e d e m a n d é e au t i t r e des frais et d é p e n s . 
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C . I n t é r ê t s m o r a t o i r e s 

33. Selon les in fo rma t ions dont la C o u r dispose , le t a u x d ' i n t é r ê t légal 
appl icable en Grèce à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 6 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n en ce qu i 
conce rne le droi t de la société r e q u é r a n t e à u n procès é q u i t a b l e ; 

2. Dit qu ' i l ne s ' impose pas de s t a t u e r su r le gr ief t i r é d e l 'a r t ic le 13 de la 
Conven t i on ; 

3. Dit 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r à la société r e q u é r a n t e , d a n s les 
trois mois à c o m p t e r du j o u r où l ' a r rê t se ra devenu définit if 
c o n f o r m é m e n t à l 'ar t icle 44 § 2 de la C o n v e n t i o n , 3 000 000 G R D 
(trois mil l ions de d r a c h m e s ) p o u r d o m m a g e m o r a l , a insi que 
250 000 G R D (deux cent c i n q u a n t e mil le d r a c h m e s ) p o u r frais et 
d é p e n s , p lus tou t m o n t a n t pouvan t ê t r e d û au t i t r e de la taxe sur la 
va leur a jou tée ; 
b) q u e ces m o n t a n t s se ron t à m a j o r e r d ' un in t é rê t s imple de 6 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 

Fai t en f rançais , puis c o m m u n i q u é p a r écrit le 16 n o v e m b r e 2000, en 
app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Er ik FRIBERGH 
Greff ier 

A n d r â s BAKA 
P ré s iden t 
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SUMMARY' 

Access to court - dismissal of application to Supreme Administrative Court 
on ground of procedural flaw for which public authority registering 
application was responsible 

Article 6 § 1 

Access to court - Administrative proceedings - Dismissal of application to Supreme 
Administrative Court on ground of procedural flaw for which public authority registering 
application was responsible - Formalities for lodging applications - Excessive strictness in 
application oj procedural rules for lodging applications 

* 
* * 

The applicant company was refused a State subsidy. It applied to the Supreme 
Administrative Court for judicial review of that decision. According to the 
relevant statute an application of that kind could be lodged either directly with 
the Supreme Administrative Court or with another public authority. The 
applicant's lawyer chose to lodge it at a police station. The police officers who 
registered the application omitted to note the registration number on the record 
of deposit which they stamped onto the document of the application itself, 
although this was a statutory formality. The registration number and date of 
lodging the application did, however, appear both on the police station's seal 
affixed to the application and on the first page of the application. The Supreme 
Administrative Court declared it inadmissible on the ground that the record of 
deposit was invalid. It held that where an application was lodged with a public 
authority other than the Supreme Administrative Court that procedural 
requirement had to be complied with for the application to be validly lodged. 

Held 
Article 6 § 1: The applicant company had had access to the Supreme 
Administrative Court, but only to be informed that its application was 
inadmissible for being procedurally flawed. Although the rules governing the 
formal steps to be taken in lodging an application were aimed at ensuring a 
proper administration of justice and litigants had to expect them to be applied, 
the rules in question, or the application thereof, should nonetheless not prevent 
persons amenable to the law from using an available remedy. In declaring the 
application inadmissible, the Supreme Administrative Court had penalised the 
applicant company for a clerical error made on lodging its application for which it 
could not be held liable. Indeed, since domestic law provided that an application 
for judicial review could be lodged with a public authority other than the Supreme 

1. This summary by the Registry does not bind the Court. 
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Administrative Court, compliance with the formalities for lodging such an 
application was mainly the responsibility of the public officers empowered to 
receive the application. Furthermore, given the special nature of the Supreme 
Administrative Court's role in reviewing administrative decisions, the Court 
could not accept that the procedure before that court should be so excessively 
formalistic. Lastly, the missing registration number had appeared both on the 
seal affixed next to the record of deposit and on the first page of the application, 
so identification of the application had not been jeopardised. Accordingly, the 
applicant company had been disproportionately hindered in its right of access to 
a court. 
Conclusion: violation (unanimously). 
Article 41: The Court awarded compensation for non-pecuniary damage and an 
amount for costs and expenses. 
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In the c a s e o f S o t i r i s a n d N i k o s K o u t r a s A T T E E v. G r e e c e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r A . B . BAKA, President, 
Mr C.L. ROZAKIS, 

M r B . CONFORTI, 
M r G. B O N E L E O , 

M r P. LORENZ EN, 

M r M. FISCHBACH, 

M r A. KOVLER, judges, 
a n d M r E. FRJBERGH, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 9 D e c e m b e r 1999 a n d 26 O c t o b e r 
2000, 

Del ivers t h e following j u d g m e n t , which was a d o p t e d on t h e last-
m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an appl ica t ion (no. 39442/98) aga ins t the 
Hel len ic Republ ic lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s ( " the C o m m i s s i o n " ) by a G r e e k l imi ted c o m p a n y , Sot i r is a n d 
Nikos K o u t r a s A T T E E (" the app l ican t c o m p a n y " ) , on 11 J u l y 1997 u n d e r 
fo rmer Ar t ic le 25 of t he Conven t i on for the P ro tec t ion of H u m a n Righ t s 
and F u n d a m e n t a l F r e e d o m s ("the C o n v e n t i o n " ) . 

2. T h e app l ican t c o m p a n y was r e p r e s e n t e d by Ms V. Kasse r i , w h o was 
s u b s e q u e n t l y r ep l aced by M s E. V r a t s i d a , of t he A t h e n s Bar . T h e G r e e k 
G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the d e l e g a t e s of 
the i r Agen t , M r V. Kyr iazopoulos , Senior Adviser at the S t a t e Legal 
Counci l , and Mrs M. Pap ida , Legal Ass i s t an t at t he S t a t e Legal Counci l . 

3. Rely ing on Art ic le 6 § 1 of t h e C o n v e n t i o n , t he app l i can t c o m p a n y 
c o m p l a i n e d of an i n f r i ngemen t of i ts r igh t of access t o a t r i buna l . 

4. T h e appl ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to the Conven t i on c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e app l ica t ion was a l loca ted to t he Second Sect ion of t he C o u r t 
(Rule 52 § 1 of t h e Rules of C o u r t ) . W i t h i n t h a t Sect ion, t h e C h a m b e r 
t h a t would cons ider t he case (Art icle 27 § 1 of t he Conven t i on ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. 

6. By a decis ion of 9 D e c e m b e r 1999 the C o u r t dec l a red t he appl ica t ion 
admis s ib l e ' . 

1. Note by the Registry. The Court's decision is obtainable from the Registry. 
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T H E F A C T S 

7. O n 11 F e b r u a r y 1992 the appl ican t c o m p a n y app l ied to t he Min i s t ry 
of t he Na t iona l Economy u n d e r t he provis ions of Law no. 1892/1990 for a 
subsidy to build a hote l . T h a t s t a t u t e provided tha t c o m p a n i e s satisfying 
ce r t a in condi t ions were en t i t l ed to a S t a t e subsidy for the i r i n v e s t m e n t s . 

8. T h e app l i can t c o m p a n y ' s r eques t was re jec ted in a decision of 
2 9 J u n e 1992. 

9. O n 30 S e p t e m b e r 1992 the app l ican t c o m p a n y lodged an app l i ca t ion 
wi th the S u p r e m e A d m i n i s t r a t i v e C o u r t for jud ic ia l review of the above-
m e n t i o n e d decision. I ts lawyer de l ivered the appl ica t ion by h a n d to two 
police officers a t A t h e n s police s t a t ion no. 4. T h e police officers affixed 
the police s t a t i on ' s seal to t he First p a g e of t he appl ica t ion and wro te t h e 
r eg i s t r a t i on n u m b e r and d a t e on it. T h e y did not , however , no te the 
r eg i s t r a t i on n u m b e r on the record of deposi t s t a m p e d on to t h e 
appl ica t ion itself. 

10. O n 6 F e b r u a r y 1996 t h e S u p r e m e A d m i n i s t r a t i v e C o u r t ru led the 
app l ica t ion inadmiss ib le on the following g r o u n d s : 

"Ar t i c l e 19 §§ 1 a n d 2 o f P r e s i d e n t i a l D e c r e e n o . 18/1989 p r o v i d e l h a t in o r d e r for a n 

a p p l i c a t i o n for jud ic ia l r e v i e w t o b e va l id ly l o d g e d w i t h a p u b l i c a u t h o r i t y , it m u s t b e 

r e g i s t e r e d in t h e sa id a u t h o r i t y ' s r e g i s t e r a n d s t a m p e d w i t h a r e c o r d of d e p o s i t . T h i s 

r e c o r d m u s t m e n t i o n t h e r e g i s t r a t i o n n u m b e r a n d t h e d a t e a n d m u s t be s i g n e d by t h e 

official r e c e i v i n g t h e a p p l i c a t i o n a n d by t h e a p p l i c a n t ... T h e r e c a n b e n o s u b s t i t u t e 

f o r m a l i t i e s for c o m p l i a n c e w i t h t h a t p r o c e d u r e , to w h i c h t h e a p p l i c a n t h i m s e l f is a p a r t y , 

b e c a u s e it is a legal r e q u i r e m e n t for t h e val id r e g i s t r a t i o n of a n a p p l i c a t i o n . Acco rd ing ly , if 

a n a p p l i c a t i o n l o d g e d w i t h a p u b l i c a u t h o r i t y o t h e r t h a n t h e S u p r e m e A d m i n i s t r a t i v e 

C o u r t is i n c o r r e c t l y s t a m p e d , th i s will affect t h e va l id i ty of t h e a p p l i c a t i o n . 

In t h e p r e s e n t c a s e t h e n o t i c e of a p p l i c a t i o n w a s l o d g e d w i t h A t h e n s pol ice s t a t i o n n o . 4 

a n d s t a m p e d w i t h a r e c o r d of d e p o s i t w h i c h w a s s i g n e d by t h e l a w y e r d e p o s i t i n g t h e 

a p p l i c a t i o n , t h e two pol ice off icers r e c e i v i n g it a n d t h e s e n i o r off icer at t h e s t a t i o n . 

H o w e v e r , t h i s s t a m p d id no t b e a r a r e g i s t r a t i o n n u m b e r . A d m i t t e d l y , t h e r e g i s t r a t i o n 

n u m b e r a n d d a t e of d e p o s i t a r e i n d i c a t e d b o t h on t h e s e a l n e x t to t h e s t a m p a n d t h e first 

p a g e of t h e a p p l i c a t i o n , b u t they d o not a p p e a r on t h e s t a m p r e c o r d i n g t h e d e p o s i t o f t h e 

a p p l i c a t i o n i t se l f a n d a r e s i g n e d n e i t h e r by t h e l a w y e r w h o l o d g e d t h e a p p l i c a t i o n n o r by 

t h e pol ice off icers w h o look d e l i v e r y of i t . A c c o r d i n g l y , t h e y d o n o t sa t i s fy t h e s t a t u t o r y 

c o n d i t i o n s o f a d m i s s i b i l i t y o f a p p l i c a t i o n s . " 

I I. T h a t j u d g m e n t was finalised (xaOaQOYQacpfj) on 16 M a y 1997 a n d 
the app l ican t c o m p a n y o b t a i n e d a copy on 13 J u n e 1997. 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

12. T h e app l i can t c o m p a n y s u b m i t t e d t h a t t h e r e h a d b e e n a b r e a c h of 
Art ic le 6 § 1 of t he C o n v e n t i o n , which provides : 
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" In t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a 
fair ... h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [a ] ... t r i b u n a l . . ." 

T h e app l ican t c o m p a n y c o m p l a i n e d in p a r t i c u l a r t h a t t he decis ion of 
t h e S u p r e m e A d m i n i s t r a t i v e C o u r t ru l ing its app l ica t ion inadmiss ib le 
a m o u n t e d to a den ia l of access to t he cou r t s . T h e e r r o r which had given 
rise to this s i t ua t ion could not be a t t r i b u t e d to the app l i can t c o m p a n y 
because , in its submiss ion , t h e police officers w e r e respons ib le for 
s t a m p i n g the app l ica t ion cor rec t ly and , in t he i r capac i ty as public 
officials, t a k i n g all necessary s teps to e n s u r e t h a t it was valid. 

13. T h e G o v e r n m e n t s u b m i t t e d t h a t , in t h e i n t e r e s t s of t h e p r o p e r 
a d m i n i s t r a t i o n of j u s t i ce , it h a d to be accep ted t h a t t h e r e were ce r t a in 
formal i t ies which h a d to be compl ied wi th before an ac t ion could validly 
be b r o u g h t in a na t i ona l cour t . Accordingly, t he S u p r e m e A d m i n i s t r a t i v e 
C o u r t ' s d ismissa l of the appl ica t ion was the foreseeable c o n s e q u e n c e of 
the e r r o r m a d e on lodging the appl ica t ion . Since the appl ican t company ' s 
lawyer was also respons ib le for t h a t e r ro r , he r c l ient could no t compla in of 
an i n f r i ngemen t of i ts r ight of access to a t r i buna l . 

14. T h e C o u r t has held t h a t Art ic le 6 § 1 secures to everyone the r ight 
to have any c la im r e l a t i n g to his civil r i gh t s or obl iga t ions b r o u g h t before a 
cour t or t r i buna l . T h a t " r ight to a t r i b u n a l " , of which the r ight of access is 
an aspec t , m a y be rel ied on by anyone who cons iders on a r g u a b l e g rounds 
t h a t a n i n t e r f e r ence wi th the exerc ise of one of his civil r igh t s is unlawful 
and compla ins tha t he has not had the possibili ty of s u b m i t t i n g tha t claim 
to a t r i buna l m e e t i n g the r e q u i r e m e n t s of Art ic le 6 § 1 (see, inter alia, the 
Go lde r v. the U n i t e d Kingdom j u d g m e n t of 21 F e b r u a r y 1975, Ser ies A 
no. 18, p. 18, § 36) . 

15. It is a lso a p p a r e n t from the C o u r t ' s case- law t h a t t he r ight of 
access to a t r i b u n a l is not a n abso lu te one ; it is subject to l imi ta t ions 
p e r m i t t e d by impl ica t ion , in p a r t i c u l a r w h e r e the condi t ions of 
admiss ibi l i ty of an appea l a re conce rned , since by its very n a t u r e it calls 
for r egu l a t i on by the S t a t e , which enjoys a ce r t a in m a r g i n of app rec i a t ion 
in th is r ega rd . However , t h e s e l imi t a t ions m u s t not res t r ic t or r e d u c e a 
pe r son ' s access in such a way or to such a n ex t en t t h a t t he very essence of 
t he r ight is impa i r ed . F u r t h e r m o r e , such l imi ta t ions will not be 
c o m p a t i b l e wi th Art ic le 6 § 1 if they do not p u r s u e a l eg i t ima t e a im or if 
t h e r e is not a r e a sonab l e r e l a t i onsh ip of p ropor t iona l i t y b e t w e e n the 
m e a n s employed and the a im sough t to be achieved (see, a m o n g o the r 
a u t h o r i t i e s , t he Levages P r e s t a t i o n s Services v. F r a n c e j u d g m e n t of 
23 O c t o b e r 1996, Reports oj'Judgments and Decisions 1996-V, p. 1543, § 40) . 

16. In t he i n s t an t case the app l i can t company ' s app l ica t ion for judic ia l 
review was dec la red inadmiss ib le on the basis of Art ic le 19 of P re s iden t i a l 
D e c r e e no. 18/1989. T h e app l ican t c o m p a n y a l leged t h a t a m e r e clerical 
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e r r o r h a d depr ived it of i ts r igh t to have its app l ica t ion for judicial review 
e x a m i n e d by the S u p r e m e A d m i n i s t r a t i v e C o u r t . 

17. T h e C o u r t r e i t e r a t e s tha t it is not its task to t ake the place of t he 
d o m e s t i c cou r t s . It is p r imar i ly for t he na t iona l a u t h o r i t i e s , notably the 
cour t s , to resolve p rob l ems of i n t e r p r e t a t i o n of d o m e s t i c legis la t ion (see 
t he Edificaciones M a r c h Ga l l ego S.A. v. Spa in j u d g m e n t of 19 F e b r u a r y 
1998, Reports 1998-1, p . 290, § 33). Th i s appl ies in pa r t i cu l a r to the 
i n t e r p r e t a t i o n by the cou r t s of ru les of a p r o c e d u r a l n a t u r e such as t ime-
l imi ts gove rn ing the filing of d o c u m e n t s or lodging of appea l s (see t h e 
Pé rez de R a d a Cavani l l es v. Spain j u d g m e n t of 28 O c t o b e r 1998, Reports 
1998-VIII, p . 3255, § 43) . T h e C o u r t ' s role is confined to a sce r t a in ing 
w h e t h e r t he effects of such a n i n t e r p r e t a t i o n a r e c o m p a t i b l e wi th t h e 
Conven t ion . 

18. F u r t h e r m o r e , t he C o u r t reaff i rms tha t Ar t ic le 6 of the Conven t i on 
does not compe l t h e C o n t r a c t i n g S t a t e s t o set u p c o u r t s of a p p e a l or of 
cassa t ion . N e v e r t h e l e s s , a S t a t e which does ins t i tu t e such cour t s is 
r e q u i r e d to ensu re t h a t pe r sons a m e n a b l e to t he law shall enjoy before 
these cou r t s t he f u n d a m e n t a l g u a r a n t e e s c o n t a i n e d in Ar t ic le 6 (see , 
a m o n g o t h e r a u t h o r i t i e s , t he Delcour t v. Be lg ium j u d g m e n t of 17 J a n u a r y 
1970, Ser ies A no. 11, pp . 13-15, § 25). 

T h e m a n n e r in which Art ic le 6 § 1 appl ies to cour t s of appea l or cassa t ion 
d e p e n d s on the special f ea tu res of the p roceed ings conce rned and account 
mus t be t a k e n of the en t i r e ty of the p roceed ings conduc ted in the domes t i c 
legal o r d e r a n d the C o u r t of Cas sa t i on ' s role in t h e m ; t he condi t ions of 
admissibi l i ty of an appea l on poin ts of law m a y be s t r i c te r t h a n for a n 
o rd ina ry appea l (see, a m o n g o the r au tho r i t i e s , the Brua l la G ó m e z de la 
T o r r e v. Spa in j u d g m e n t of 19 D e c e m b e r 1997, Reports 1997-VIII, p . 2956, 
§ 37, andMohrv.Luxembourg ( d e c ) , no. 29236/95, 20 Apri l 1999, u n r e p o r t e d ) . 

19. In t he ins tan t case the C o u r t finds tha t the appl ican t company had 
access to t he S u p r e m e Admin i s t r a t i ve C o u r t , bu t only to h e a r its 
appl ica t ion dec lared inadmiss ible on the g round tha t the reg i s t ra t ion 
n u m b e r h a d not b e e n e n t e r e d in the record of deposi t (see p a r a g r a p h 10 
above) . T h e fact t h a t t he appl icant c o m p a n y was able to b r ing its case 
before a cour t does not in itself necessar i ly satisfy the r e q u i r e m e n t s of 
Article 6 § 1. It m u s t still be es tab l i shed t h a t the d e g r e e of access afforded 
u n d e r t he na t iona l legislat ion was sufficient to secure t he individual 's 
"r ight to a cour t " , hav ing r ega rd to t he ru le of law in a democra t i c society 
(see the C o l d e r j u d g m e n t cited above, pp . 16-18, §§ 34-35). 

20. T h e C o u r t cons iders t h a t the ru les gove rn ing the formal s t eps to 
be t a k e n in lodging an appea l a r e a i m e d at e n s u r i n g a p r o p e r 
a d m i n i s t r a t i o n of j u s t i c e . L i t igan t s should expect t h e ex is t ing ru les to be 
appl ied . However , the ru les in ques t ion , or t he app l i ca t ion thereof, should 
not p r even t pe r sons a m e n a b l e to the law from avai l ing themse lves of an 
avai lable r emedy . 
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21 . T h e C o u r t notes t h a t , in d e c l a r i n g the app l ica t ion inadmiss ib le in 
the ins tan t case , t he S u p r e m e A d m i n i s t r a t i v e C o u r t pena l i s ed t h e 
appl icant c o m p a n y for a clerical e r ro r m a d e on lodging its appl ica t ion , 
w h e r e a s t he appl ican t c o m p a n y c a n n o t be held l iable for t h a t e r ro r . T h e 
C o u r t cons iders , r a t h e r , t h a t since d o m e s t i c law provides t h a t a n 
appl ica t ion for judicial review can be lodged with a publ ic a u t h o r i t y o t h e r 
t h a n the regis t ry of t he S u p r e m e A d m i n i s t r a t i v e C o u r t , compl i ance wi th 
the formal i t ies for lodging such an appl ica t ion is ma in ly t he responsibi l i ty 
of the public officers e m p o w e r e d to receive the app l ica t ion . 

22. F u r t h e r m o r e , given t h e special n a t u r e of t h e S u p r e m e 
A d m i n i s t r a t i v e C o u r t ' s role in reviewing a d m i n i s t r a t i v e decis ions, the 
C o u r t c a n n o t accept t h a t the p r o c e d u r e before t h a t court should be 
so excessively formal is t ic . I ndeed , t he C o u r t no tes t h a t t he S u p r e m e 
A d m i n i s t r a t i v e C o u r t did not succeed o t h e r n a t i o n a l cour t s in e x a m i n i n g 
the appl ican t company ' s case , bu t was called upon to ru le at first a n d last 
i n s t ance . It was the re fo re t he first and last set of p roceed ings d u r i n g which 
the app l ican t company ' s case could be e x a m i n e d by a cour t . 

23 . Last ly, as the S u p r e m e A d m i n i s t r a t i v e C o u r t has itself 
acknowledged , t he miss ing r eg i s t r a t i on n u m b e r a p p e a r e d bo th on the 
seal affixed next to t he record of deposi t a n d on the first p a g e of 
t he appl ica t ion , so ident i f icat ion of the app l ica t ion was not j e o p a r d i s e d . 
T h e C o u r t the re fo re cons iders t h a t t he app l i can t c o m p a n y was 
d i sp ropo r t i ona t e ly h i n d e r e d in its r ight of access t o a cour t a n d tha t , 
accordingly, t h e r e has been a n in f r ingemen t of the very essence of its 
r ight to a t r i buna l . 

Accordingly, t h e r e has been a violat ion of Art ic le 6 § 1 of the 
Conven t ion . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

24. T h e appl ican t c o m p a n y also compla ined of a b r e a c h of Art ic le 13 of 
t he Conven t ion , which provides: 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s a s se t f o r t h in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 
s h a l l h a v e a n ef fec t ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 
v i o l a t i o n h a s b e e n c o m m i t t e d bv p e r s o n s a c t i n g in a n official c a p a c i t y . " 

It c o m p l a i n e d in p a r t i c u l a r t h a t it had not h a d a n effective r e m e d y 
before a na t iona l cour t by which to exercise its r igh t s . 

25 . H a v i n g r e g a r d to t he f inding in p a r a g r a p h 23 above, the C o u r t 
holds t h a t it is u n n e c e s s a r y to ru le on the compla in t in ques t ion . 
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III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

26. Ar t ic le 41 of t he Conven t i on provides : 

"If the Court finds lhat there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Parly concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

27. T h e appl icant c o m p a n y c la imed 231,000,000 d r a c h m a s ( G R D ) for 
pecun ia ry d a m a g e . T h a t was t he a m o u n t it would have received if t he 
S u p r e m e A d m i n i s t r a t i v e C o u r t h a d uphe ld its c la im. T h e appl ican t 
c o m p a n y also c l a imed G R D 20,000,000 for non -pecun ia ry d a m a g e . 

28. T h e G o v e r n m e n t s t r e s sed t h a t any j u s t sa t is fact ion t h a t migh t be 
a w a r d e d to the apjolicant c o m p a n y should not exceed G R D 1,000,000. 

29 . T h e C o u r t cons iders t h a t , even if t he app l ica t ion lodged by the 
appl icant c o m p a n y had b e e n dec la red admiss ib le , it is not a foregone 
conclusion tha t it would have succeeded in the S u p r e m e A d m i n i s t r a t i v e 
C o u r t . It would the re fore be m e r e specu la t ion to asse r t t h a t t he S u p r e m e 
Admin i s t r a t i ve C o u r t would have uphe ld t he app l ican t company ' s claim if 
it had not concluded t h a t i ts app l i ca t ion was inadmiss ib le . Accordingly, 
t he C o u r t cons iders t h a t , in t he absence of a causa l link b e t w e e n the 
j^ecuniary d a m a g e re fe r red to a n d the b r e a c h found, no c o m p e n s a t i o n 
can be a w a r d e d u n d e r th i s h e a d . It does cons ider , however , t h a t t h e 
app l ican t c o m p a n y should be a w a r d e d c o m p e n s a t i o n for the non-
p e c u n i a r y d a m a g e r e s u l t i n g from the lack of a fair t r ia l . H a v i n g r ega rd to 
its case- law on the subject and m a k i n g its a s s e s s m e n t on an equ i t ab le 
basis , as r e q u i r e d by Art ic le 4 1 , it dec ides to a w a r d t he appl ican t 
c o m p a n y G R D 3,000,000 u n d e r th i s h e a d . 

B. C o s t s a n d e x p e n s e s 

30. T h e app l ican t c o m p a n y r e q u e s t e d t he r e i m b u r s e m e n t of 
G R D 250,000 for counse l ' s fees for t he p roceed ings in the S u p r e m e 
A d m i n i s t r a t i v e C o u r t . 

3 1. T h e G o v e r n m e n t did not c o m m e n t . 

32. T h e C o u r t cons iders t h a t the appl ican t c o m p a n y should be 
a w a r d e d the e n t i r e t y of t he s u m c la imed for costs a n d expense s . 
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C. D e f a u l t i n t e r e s t 

33 . Accord ing to t he in fo rma t ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of i n t e re s t appl icable in G r e e c e at the d a t e of adop t ion of t he p re sen t 
j u d g m e n t is 6% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 6 § 1 of t he Conven t ion 
as r e g a r d s the appl ican t c o m p a n y ' s r ight to a fair t r ia l ; 

2. Holds t h a t it is u n n e c e s s a r y to ru le on the compla in t based on Article 13 
of the Conven t ion ; 

3. Holds 

(a) t ha t the r e s p o n d e n t S t a t e is to pay the app l ican t c o m p a n y , wi th in 
t h r e e m o n t h s from the d a t e on which the j u d g m e n t becomes final 
accord ing to Art ic le 44 § 2 of the Conven t ion , G R D 3,000,000 ( th ree 
mill ion d r a c h m a s ) for non-pecun ia ry d a m a g e and G R D 250,000 (two 
h u n d r e d a n d fifty t h o u s a n d d r a c h m a s ) for costs and expenses , 
t o g e t h e r with any va lue -added tax t h a t m a y be c h a r g e a b l e ; 

(b) t ha t s imple in te res t at an a n n u a l r a t e of 6% shall be payable from 
the expiry of t he a b o v e - m e n t i o n e d th ree m o n t h s un t i l s e t t l e m e n t ; 

4. Dismisses t he r e m a i n d e r of t he c la im for j u s t sa t is fact ion. 

D o n e in F rench , and notified in wr i t i ng on lfi N o v e m b e r 2000, p u r s u a n t 
to Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

Erik FRIBERGH 
R e g i s t r a r 

A n d r ä s BAKA 
Pres iden t 





D E M Î R A Y c. T U R Q U I E 

(Requête n" 27308/95) 

T R O I S I È M E S E C T I O N 

A R R Ê T D U 21 N O V E M B R E 2 0 0 0 ' 

I. T e x t e f r a n ç a i s o r i g i n a l . 
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SOMMAIRE' 

Décès d'une personne placée en garde à vue, à la suite d'une explosion près 
d'une cache d'armes 

Article 2 

Vie - Décès d'une personne placée en garde à vue, à la suite d'une explosion près d'une cache 
d'armes - Circonstances du décès controversées - Obligation positive - Protection de la vie d'une 
personne placée en garde à vue - Caractère effectif de l'enquête menée à la suite du décès d'une 
personne placée en garde à vue 

* 
* * 

Le mari de la requérante fut arrêté en 1994. Le père de ce dernier porta plainte 
contre des gardes de village pour l'enlèvement de son fils. Le procureur l'informa 
qu'il avait été placé en garde à vue dans les locaux de la gendarmerie. Toutefois, 
quelque temps après, la requérante fut informée que le corps de son mari avait été 
retrouvé, trois semaines après sa disparition, près d'un village du district voisin. 
Les autorités déclarèrent avoir fait pratiquer une autopsie par un médecin 
généraliste, aucun médecin légiste ne se trouvant à leur disposition, puis avoir 
inliumé le corps, les proches du défunt n'étant pas sur place pour procéder eux-
mêmes à cette cérémonie. Toujours selon les autorités, après son arrestation, 
l'époux de la requérante avait avoué être membre du PKK et avait proposé de 
conduire les forces de sécurité à une cache d'armes de cette organisation. Une 
fois sur les lieux et alors qu'il se dirigeait vers ladite cache, il avait été tué par 
l'explosion d'une grenade piégée par le PKK. Aucun des trois gendarmes 
l'accompagnant n'avait été touché par l'explosion. Un croquis rédigé par les 
gendarmes présents fait apparaître qu'il se trouvait, au moment de l'explosion, à 
un mètre de la cache d'armes, alors que les gendarmes qui l'accompagnaient 
étaient respectivement à trente et cinquante mètres de distance en arrière. Le 
parquet chargé de l'affaire établit que la mort était bien due à l'explosion de la 
grenade piégée et se déclara incompétent pour instruire la plainte contre les 
gardes de village. Il transmit la plainte concernant ces derniers au comité 
administratif local afin qu'il l'examine dans le cadre de la loi sur les poursuites 
contre les fonctionnaires. Cette procédure administrative est toujours pendante. 
Une deuxième procédure visant à rechercher les responsables présumés du 
meurtre de l'époux de la requérante serait, elle aussi, toujours pendante. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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1. Exception préliminaire du Gouvernement: le Gouvernement prétendait que 
l'action en justice intentée par le beau-père de la requérante était pendante 
devant le comité administratif local au moment de l'examen de la présente-
requête par la Cour. Il affirmait, en outre, qu'une enquête visant à identifier et 
arrêter les membres du PKK, auteurs présumés du meurtre de l'époux de la 
requérante, était en cours. La Cour a observé, au stade de la recevabilité, qu'au 
vu des circonstances de l'espèce l'exception préliminaire du Gouvernement 
soulevait des questions étroitement liées à celles posées par le grief que la 
requérante a formulé sous l'angle de l'article 2. Elle a donc décidé de joindre 
cette exception au fond et de les examiner conjointement. 
2. Article 2: a) Les faits entourant la mort de l'époux de la requérante sont 
controversés. En effet, tout en ne contestant pas la cause du décès, la requérante 
allègue que son mari a été utilisé comme bouclier humain. Si les circonstances 
exactes du décès ne peuvent être établies de façon probante au vu des éléments 
figurant au dossier, il convient de déterminer si les autorités compétentes ont fait 
tout ce qui pouvait être attendu d'elles pour empêcher la matérialisation d'un 
risque certain et immédiat pour la vie. En premier lieu, les autorités étaient à 
même d'évaluer les risques que comportait la visite de la prétendue cache 
d'armes. Par ailleurs, les éléments fournis par le Gouvernement font apparaître 
que l'époux de la requérante se trouvait au moment de l'explosion à un mètre de 
distance de la cache d'armes, alors que les gendarmes qui l'accompagnaient 
étaient placés à trente mètres et plus de distance. Le Gouvernement n'a pas été 
en mesure de fournir les raisons d'un tel dispositif, ni d'indiquer quelles mesures 
avaient été prises pour pallier le risque couru par le mari de la requérante. La 
responsabilité de l'Etat quant au décès du mari de la requérante est donc engagée. 
Conclusion : violation (quatre voix contre trois). 
b) S'agissant de l 'enquête menée par les autorités, le parquet qui l'a ouverte ne 
semble avoir ni effectué de visite sur les lieux de l'accident ni entendu les 
gendarmes présents au moment des faits. L'autopsie, pratiquée par un médecin 
généraliste, ne contient que peu d'informations à caractère médicolcgal. 
Contrairement à l'affirmation des autorités, une autopsie pratiquée par un 
médecin légiste aurait été nécessaire dans un décès intervenu dans de telles 
circonstances. L'intervention du parquet semble se résumer à la décision 
d'incompétence. Cette décision établit la cause de la mort sur la base des seuls 
rapports transmis par les gendarmeries ainsi qu'au vu de «tout le contenu du 
dossier». Or une telle conclusion pouvait en tout état de cause paraître téméraire 
compte tenu du peu d'éléments dont disposait le parquet. Quant à l 'enquête 
menée par les organes administratifs, et nonobstant les doutes sérieux qui pèsent 
sur l'indépendance de tels organes, le Gouvernement, tout en affirmant qu'elle est 
toujours pendante, n'a fourni aucune information concrète sur son état 
d'avancement, malgré les quatre ans écoulés depuis la transmission du dossier. 
Le Gouvernement n'a produit aucune pièce concernant l 'enquête qui aurait été 
menée pour retrouver les meurtriers présumés de l'époux de la requérante et 
aurait été encore pendante au moment de l'examen de la présente requête. En 
définitive, les autorités ont méconnu leur obligation de mener une enquête sur 
les circonstances de la mort de l'époux de la requérante. Le manque de sécurité 
qui règne dans le Sud-Est de la Turquie ne saurait, à lui seul, exonérer les autorités 
de leur obligation d'effectuer une enquête efficace. 
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Conclusion : violation (unanimité). 
3. Article 5: ces griefs ne soulèvent aucune question séparée par rapport à celles 
déjà examinées sous l'angle de l'article 2, il n'est pas donc nécessaire d'examiner 
ces griefs séparément. 
Conclusion : non-lieu à examen (unanimité). 
4. Ancien article 25 § 1 : aucun élément ne vient étayer la thèse de la requérante 
selon laquelle la famille de son défunt époux aurait fait l'objet de pressions de la 
part des autorités. Il ne ressort pas du procès-verbal de l 'arrestation du beau-frère 
de la requérante que ce dernier ait été interrogé à propos de l'introduction de la 
requête devant les organes de la Convention. En définitive, les faits ne sont pas 
suffisamment établis pour conclure que les autorités ont intimidé la requérante, 
ou des membres de la famille de son époux, afin qu'elle retire ou modifie sa 
requête ou de manière à entraver de toute autre manière l'exercice de son droit 
de recours individuel. 
Conclusion: non-violation (unanimité). 
Article 41 : la Cour octroie à la requérante une somme au titre des préjudices 
matériels et moraux et une autre pour frais et dépens. 
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En l 'a f fa ire D e m i r a y c. T u r q u i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en u n e c h a m b r e c o m p o s é e de : 
M M . J . -P . COSTA, président, 

W . FUHRMANN, 

L. LOUCAIDES, 
P. KORIS, 

Sir Nicolas BRATZA, 
M m r H .S . GREVEjuges, 
M. F . GöLCÜKLÜjuge ad hoc, 

et de M m c S. DOLLÉ, greffière de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 7 m a r s , 17 oc tobre et 

24 oc tobre 2000, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 27308/95) d i r igée 
con t r e la R é p u b l i q u e de T u r q u i e et don t une r e s so r t i s san te de cet E t a t , 
M""' Asiye D e m i r a y («la r e q u é r a n t e » ) , avai t saisi la C o m m i s s i o n 
e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 18 avril 1995 
en v e r t u de l ' anc ien ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des Droi t s 
de l ' H o m m e et des L iber tés f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. La r e q u é r a n t e , qui a é té a d m i s e au bénéfice de l ' ass is tance 
judic ia i re , est r e p r é s e n t é e p a r M ' M.S. T a n r i k u l u , avocat au b a r r e a u de 
Diya rbak i r . Le g o u v e r n e m e n t t u r c (« le G o u v e r n e m e n t » ) est r e p r é s e n t é 
p a r M. A. Ktltç, r e p r é s e n t a n t p e r m a n e n t de la T u r q u i e a u p r è s du Consei l 
de l 'Europe . 

3. La r e q u é r a n t e a l l égua i t q u e son m a r i avai t é té t ué p a r les forces de 
sécur i t é lors de sa d é t e n t i o n et q u ' a u c u n e e n q u ê t e n 'ava i t é té m e n é e pa r 
les a u t o r i t é s jud ic i a i r e s . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le P r n o v e m b r e 1998, d a t e 
d ' e n t r é e en v igueur du Pro tocole n" 11 à la Conven t i on (ar t ic le 5 § 2 
dudi t P ro toco le ) . 

5. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r 
(ar t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . Au sein de celle-ci, la c h a m b r e 
c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té 
cons t i t uée c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . A la su i te du 
dépo r t de M. R. T ü r m e n , j u g e élu au t i t r e de la T u r q u i e (ar t ic le 28), le 
G o u v e r n e m e n t a dés igné M. F . Gölcüklü p o u r s iéger en qua l i t é de j u g e 
ad hoc (a r t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . 
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6. P a r une décis ion du 21 s e p t e m b r e 1999, la c h a m b r e a déc la ré la 
r e q u ê t e r ecevab le 1 . 

7. T a n t la r e q u é r a n t e q u e le G o u v e r n e m e n t ont déposé des 
obse rva t ions écr i tes su r le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 
La c h a m b r e ayant déc idé , a p r è s consu l t a t ion des pa r t i e s , qu ' i l n 'y avait pas 
l ieu de t en i r u n e a u d i e n c e consac rée a u fond de l 'affaire (ar t ic le 59 § 2 in 

fine du r è g l e m e n t ) , c h a c u n e des par t i es a é t é invi tée à p r é s e n t e r des 
c o m m e n t a i r e s écr i t s sur les observa t ions de l ' au t r e , ce qu ' e l l e s ont fait. 
La r e q u é r a n t e a é g a l e m e n t soumis ses p r é t e n t i o n s au t i t r e de l 'ar t icle 41 
de la Conven t ion , auxque l l e s le G o u v e r n e m e n t n ' a pas r é p o n d u . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. La r e q u é r a n t e est u n e r e s s o r t i s s a n t e t u r q u e née en 1969 et r és idan t 
à Diya rbak i r . Elle a i n t rodu i t la r e q u ê t e en son n o m , ainsi q u ' e n celui de 
son époux décédé , A h m e t D e m i r a y , qu i , selon ses d i res , a u r a i t é té t ué p a r 
les forces d e sécur i t é lors de sa g a r d e à vue . 

A. E v é n e m e n t s ayant trai t au d é c è s d u mar i d e la r e q u é r a n t e 

1. La version des faits donnée par la requérante 

9. A h m e t D e m i r a y , le m a r i de la r e q u é r a n t e , fut a r r ê t é à D iya rbak i r le 
21 ju i l l e t 1994. 

10. Le 28 ju i l le t 1994, le pè r e d ' A h m e t D e m i r a y et b e a u - p è r e de la 
r e q u é r a n t e p o r t a p la in te a u p r è s du p r o c u r e u r de la R é p u b l i q u e près la 
cour de s û r e t é d e l 'E ta t de Diya rbak i r con t r e les g a r d e s de village H.E. , 
T.E. , O.E. et d ' a u t r e s dont il ignora i t l ' i den t i t é , en faisant valoir q u e son 
fils avai t é t é enlevé le 22 ju i l l e t 1994 pa r ces d e r n i e r s . D a n s sa p la in te , il 
déc la ra i t q u e la vie de son fils é ta i t en d a n g e r et préc isa i t q u e lesdi tes 
p e r s o n n e s en é t a i en t les r e sponsab le s . 

Le m ê m e j o u r , le p r o c u r e u r in forma le pè re d ' A h m e t D e m i r a y q u e ce 
d e r n i e r avai t é té placé en g a r d e à vue d a n s les locaux de la g e n d a r m e r i e 
c e n t r a l e de Diya rbak i r . 

11. Le 15 août 1994, le p r o c u r e u r de la R é p u b l i q u e de Lice in fo rma le 
m a i r e de Lice q u e le corps d ' A h m e t D e m i r a y avai t é té t rouvé le 14 aoû t 
1994, p rès du village de Dibek (Lice) . Il i n d i q u a q u e les médec in s légis tes 
ava ien t p rocédé à un e x a m e n et à une au tops i e du corps . Le p r o c u r e u r 

1. Noie du greffe : la décision de la Cour est disponible au greffe. 
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observa en o u t r e q u e les p roches du défunt ne se t r ouvan t pas sur place 
mais d a n s le dis t r ic t voisin de H a z r o , le corps avait é té i n h u m é en l eu r 
absence pa r la mun ic ipa l i t é de Lice. 

12. La r e q u é r a n t e déc la re qu 'e l le a u r a i t app r i s la m o r t de son m a r i 
ap r è s un c e r t a i n laps de t e m p s . 

2. La version des faits donnée par le Gouvernement 

13. Le 21 ju i l l e t 1994, A h m e t D e m i r a y fut a p p r é h e n d é p a r l e s policiers 
de la d i r ec t ion de la s û r e t é de D iya rbak i r en ra ison d ' un c o m p o r t e m e n t 
suspec t . Lors de son i n t e r r o g a t o i r e , il déc la ra qu ' i l é ta i t m e m b r e du P K K 
(Par t i des t r ava i l l eu rs du K u r d i s t a n ) et qu ' i l p o u r r a i t i n d i q u e r a u x forces 
de sécur i t é u n e cache d ' a r m e s de l ' o rgan isa t ion . 

Le m ê m e j o u r , il fut t r ans fé ré au c o m m a n d e m e n t de la g e n d a r m e r i e du 
d é p a r t e m e n t de Diya rbak i r afin d ' ê t r e i n t e r r o g é . 

Enfin, et c o m p t e t enu de ses déc l a ra t ions c o n c e r n a n t l ' e m p l a c e m e n t de 
la cache d ' a r m e s en ques t ion , il fut r emi s , le 8 aoû t 1994, à une équipe de 
la g e n d a r m e r i e du dis t r ic t de Lice afin d ' i n d i q u e r les l ieux. 

14. Le 13 aoû t 1994, A h m e t D e m i r a y fit u n e dépos i t ion devan t la 
g e n d a r m e r i e de Lice. 

15. U n e visite fut o rgan i s ée p a r la g e n d a r m e r i e sur le lieu supposé de 
la cache d ' a r m e s en cause . Le 14 aoû t 1994, A h m e t D e m i r a y , a c c o m p a g n é 
de trois g e n d a r m e s , y a r r iva vers 4 h 30. Alors qu ' i l se d i r igea i t vers la 
cache , les g e n d a r m e s e n t e n d i r e n t une déf lagra t ion . A h m e t D e m i r a y fut 
tué pa r l 'explosion d 'une g r e n a d e piégée p a r le PKK. Il n 'y eu t pas 
d ' a u t r e s v ic t imes . 

16. P a r u n e o r d o n n a n c e du 29 ma i 1996, le p a r q u e t de Lice é tab l i t q u e 
A h m e t D e m i r a y avai t é té t ué à la su i te de l 'explosion d ' u n e g r e n a d e 
p iégée p a r le P K K . Pa r a i l leurs , il se déc l a r a i n c o m p é t e n t ratione materiae 
p o u r e x a m i n e r la p la in te déposée pa r le pè re d ' A h m e t D e m i r a y et décida 
de t r a n s m e t t r e le doss ier d ' e n q u ê t e sur les g a r d e s de village au conseil 
a d m i n i s t r a t i f local de Kocakoy afin q u e celui-ci puisse l ' e x a m i n e r dans le 
c ad re des disposi t ions de la loi sur les pour su i t e s con t re des fonc t ionna i res 
de l 'E ta t . 

C e t t e p r o c é d u r e est tou jours p e n d a n t e . 
17. Le 27 s e p t e m b r e 1994, le p r o c u r e u r de la R é p u b l i q u e p rès la cour 

de s û r e t é de l 'E ta t de D iya rbak i r r end i t u n e o r d o n n a n c e de non-l ieu dans 
le c ad re des pou r su i t e s p é n a l e s d i r igées con t r e le m a r i de la r e q u é r a n t e , 
au mot i f q u e ce d e r n i e r é ta i t décédé . 

3. Les pièces produites par les parties 

18. Au cours de la p r o c é d u r e devan t la C o m m i s s i o n puis devan t la 
C o u r , les pa r t i e s d é p o s è r e n t p lus ieurs pièces . La C o u r a n o t a m m e n t 
invité le G o u v e r n e m e n t à lui fournir la copie i n t ég ra l e du dossier de 



72 ARRÊT DEMÎRAY c. T U R Q U I E 

l ' ins t ruc t ion e n g a g é e à la su i t e de l ' incident à l 'or igine du décès d ' A h m e t 
D e m i r a y , ma i s ce t t e d e m a n d e est r e s t é e sans r éponse . De m ê m e , le 
G o u v e r n e m e n t n 'a fourni a u c u n d o c u m e n t re la t i f à l ' e n q u ê t e qu i a u r a i t 
é t é ouver te en vue d ' ident i f ie r et d ' a r r ê t e r les r e sponsab les p r é s u m é s du 
m e u r t r e d ' A h m e t D e m i r a y , qu i s e ra i en t des m e m b r e s du P K K . 

Les pièces p r é s e n t a n t un i n t é r ê t p o u r la p r é s e n t e affaire sont les 
su ivan tes . 

a) P r o c è s - v e r b a l d e la d é p o s i t i o n d ' A h m e t D e m i r a y à la g e n d a r m e r i e d e L i c e 

19. Ce d o c u m e n t a é té fourni pa r le G o u v e r n e m e n t , mais la 
r e q u é r a n t e con te s t e l ' au then t i c i t é de la s i g n a t u r e d ' A h m e t D e m i r a y qu i 
y est a p p o s é e . Elle a t r a n s m i s des d o c u m e n t s de 1993 sur lesquels figure la 
s i g n a t u r e de son m a r i et aff irme q u e la différence est év iden te . La pa r t i e 
p e r t i n e n t e de ce procès-verbal se lit a i n s i : 

« Q u e s t i o n : E t e s - v o u s m e m b r e d ' u n p a r t i , d ' u n e a s s o c i a t i o n ou d ' u n s y n d i c a t a y a n t 
d e s a c t i v i t é s l é g a l e s ou i l l é g a l e s ? 

R é p o n s e : J e ne su i s m e m b r e d ' a u c u n p a r t i , s y n d i c a t ou a s s o c i a t i o n , m a i s j e su i s 

s y m p a t h i s a n t d e l ' o r g a n i s a t i o n t e r r o r i s t e P K K . J ' a i a p p o r t é u n e a i d e financière a u 

P K K . J ' a i t r a v a i l l é a u se in d u P K K e n t a n t q u e c o u r s i e r e t g u i d e , j ' y ai a p p o r t é u n 

s o u t i e n l o g i s t i q u e . J ' a i r e cue i l l i d e s s o m m e s d ' a r g e n t d a n s les v i l l a g e s , q u e j ' a i r e m i s e s 

a u P K K . 

Q u e s t i o n : Q u e l l e s é t a i e n t vos a c t i v i t é s a u s e i n d u P K K ? 

R é p o n s e : (...) N o u s s o m m e s p a r t i s p l a c e r les m i n e s a n t i p e r s o n n e l à u n e d i s l a n c e d e ce 

t r o i s i è m e p o n t . (...) J e p e u x v o u s m o n t r e r q u a n d v o u s le v o u d r e z l ' e m p l a c e m e n t d e s 

m u n i t i o n s , p r è s de la f o n t a i n e . (...) J ' e n ai a s s e z , j e n e v e u x p l u s m ' e n g a g e r d a n s ce 

g e n r e d ' a f f a i r e s , j e r e g r e t t e d ' a v o i r p a r t i c i p é à ces a c t i o n s t e r r o r i s t e s . M a i n t e n a n t , j e 

p e n s e à m a f ami l l e et j e v e u x c o l l a b o r e r a v e c l ' E t a t . J e p e u x v o u s i n d i q u e r 

l ' e m p l a c e m e n t de la c a c h e d e m u n i t i o n s ( a r m e s et m i n e s ) de l ' o r g a n i s a t i o n . » 

b ) C r o q u i s d e s l i e u x 

20. Le G o u v e r n e m e n t a fourni u n c roquis des l ieux d ressé p a r la 
g e n d a r m e r i e . D ' a p r è s ce c roqu i s , au m o m e n t de l 'explosion, A h m e t 
D e m i r a y se t rouva i t à un m è t r e de d i s t ance de la cache d ' a r m e s a lors q u e 
les t rois g e n d a r m e s l 'ayant a c c o m p a g n é é t a i en t p lacés r e s p e c t i v e m e n t à 
t r e n t e , t r e n t e et c i n q u a n t e m è t r e s de d i s t ance , de m a n i è r e à fo rmer un 
t r i ang le isocèle don t le c e n t r e é ta i t la cache . 

c) R a p p o r t d ' a u t o p s i e d u 14 a o û t 1 9 9 4 ( e x t r a i t ) 

2 1 . Ce r a p p o r t fut é tab l i pa r un m é d e c i n g é n é r a l i s t e , le d o c t e u r 
S a m i K a r a k a . Sa pa r t i e p e r t i n e n t e se lit ainsi : 

« S u i t e à l ' a p p e l d u c o m m a n d e m e n t d e la g e n d a r m e r i e n o u s a n n o n ç a n t la m o r t d ' u n 

i nd iv idu , a l o r s q u ' i l i n d i q u a i t les l i e u x , p a r l ' exp los ion d e m i n e s p i é g é e s p a r 

l ' o r g a n i s a t i o n P K K , n o u s n o u s s o m m e s r e n d u s [le p r o c u r e u r d e la R é p u b l i q u e , le 
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g re f f i e r a s s e r m e n t é et le m é d e c i n ] le m ê m e j o u r , à 7 h 4 0 , d a n s le j a r d i n d e l ' u n i t é d e 

c o m m a n d o s de la s o u s - p r é f e c t u r e où se t r o u v a i t le c o r p s d u d é f u n t . N o u s n ' a v o n s p a s pu 

n o u s r e n d r e s u r les l i eux d e l ' i n c i d e n t , é t a n t d o n n é les c o n d i t i o n s d ' i n s é c u r i t é . N ' a y a n t 

p a s à d i s p o s i t i o n u n m é d e c i n l é g i s t e ou u n p a t h o l o g i s t e , n o u s a v o n s e x p l i q u é a u m é d e c i n 

S a m i K a r a k a ce q u ' i l d e v a i t fa i re et il a p r ê t é s e r m e n t . (...) 

N o u s a v o n s p r o c é d é à l ' i d e n t i f i c a t i o n d u d é f u n t à l ' a ide de la p h o t o se t r o u v a n t s u r s a 
c a r t e d ' i d e n t i t é . (...) 

A u n i v e a u d e la t ê t e , le m a x i l l a i r e i n f é r i e u r é t a i t e n t i è r e m e n t d é t r u i t . La p a r t i e 

a n t é r i e u r e d u t h o r a x a ins i q u e les o r g a n e s d e c e t t e r é g i o n d u c o r p s é t a i e n t 

i n t é g r a l e m e n t d é t r u i t s . L e s d e u x t i e r s d e l ' h u m é r u s g a u c h e é t a i e n t a m p u t é s , c e l a 

é t a n t p r o b a b l e m e n t dû à u n e e x p l o s i o n à t r è s c o u r t e d i s t a n c e . A u c u n e t r a c e d e 

b l e s s u r e s c a u s é e s p a r u n e a r m e à feu ou p a r u n e a r m e b l a n c h e n ' a é t é c o n s t a t é e s u r le 

r e s t e d u c o r p s . L ' i n s u f l i s a n c e r e s p i r a t o i r e et c i r c u l a t o i r e d u e à la b l e s s u r e p a r exp los i f 

s u r v e n u e d e u x ou t ro i s h e u r e s a u p a r a v a n t a y a n t é t é é t a b l i e c o m m e la c a u s e de la m o r t , 

u n e a u t o p s i e c l a s s i q u e n ' a p a s é t é j u g é e n é c e s s a i r e . » 

d) O r d o n n a n c e d ' i n c o m p é t e n c e d u p a r q u e t d e L i c e 

22. C e t t e décis ion fut r e n d u e le 29 ma i 1996 pa r le p a r q u e t de Lice à 
l ' i n ten t ion de la sous -pré fec tu re de Kocakôy. Elle se lit ainsi : 

« A c t i o n p u b l i q u e 

I n t e r v e n a n t : H û s n ù D e m i r a y [le b e a u - p è r e d e la r e q u é r a n t e ] 

P r é v e n u s : [les t r o i s g a r d e s d e v i l l age ] 

D é l i t : e n l è v e m e n t c l a s s a s s i n a t 

D a t e d u d é l i t : 27 j u i l l e t 1994 

M ê m e si l ' i n t e r v e n a n t a a l l é g u é q u e s o n fils a v a i t é t é e n l e v é et t u é p a r les p r é v e n u s , il 

a é t é c o n s t a t é q u e le d é f u n t , a p p a r t e n a n t à l ' o r g a n i s a t i o n P K K , a v a i t é t é a r r ê t é le 

21 j u i l l e t 1994 p a r les é q u i p e s d e la d i r e c t i o n de la s û r e t é de D i y a r b a k i r . Son c h a m p 

d ' a c t i o n a y a n t é t é déf in i c o m m e la z o n e r u r a l e , il a é t é t r a n s f é r é le 23 j u i l l e t 1994 a u 

c o m m a n d e m e n t de la g e n d a r m e r i e d é p a r t e m e n t a l e et c o n d u i t a u v i l l age d e Y o l ç a t i p a r 

d e s m e m b r e s d e la g e n d a r m e r i e d e la s o u s - p r é f e c t u r e de Lice p o u r i n d i q u e r les l ieux. A u 

m o m e n t o ù il m o n t r a i t la c a c h e d ' a r m e s d e l ' o r g a n i s a t i o n t e r r o r i s t e P K K , il a é t é t u é p a r 

l ' exp lo s ion d ' u n e g r e n a d e p i é g é e p a r le P K K . C e s fa i t s o n t é t é c o m m u n i q u é s p a r les 

d o c u m e n t s d u c o m m a n d e m e n t d e la g e n d a r m e r i e d é p a r t e m e n t a l e , d a t é s d u 

7 d é c e m b r e 1995, et p a r le d o c u m e n t d u c o m m a n d e m e n t d e la g e n d a r m e r i e de la s o u s -

p r é f e c t u r e de Lice d a t é d u 15 a o û t 1995. C e s fai ts on t é t é é t a b l i s p a r les d o c u m e n t s 

m e n t i o n n é s a in s i q u e p a r t o u t le c o n t e n u d u d o s s i e r . P a r a i l l e u r s , n o t r e p a r q u e t se 

d é c l a r e i n c o m p é t e n t ratione materiae é t a n t d o n n é q u e les a c c u s é s son t d e s g a r d e s de 

v i l l age e t q u e l ' i n s t r u c t i o n s u r les a c t e s c o m m i s p a r ces d e r n i e r s r e l è v e d e s d i s p o s i t i o n s 

d e l ' a r t i c l e 4 , a l i n é a i) d u d é c r e t - l o i n" 2 8 5 s u r le f o n c t i o n n e m e n t de l ' é t a t d ' e x c e p t i o n . 

Le p a r q u e t d é c i d e de t r a n s m e t t r e le d o s s i e r d ' e n q u ê t e à la s o u s - p r é f e c t u r e d e K o c a k ô y 

afin q u e ce l le-c i p u i s s e l ' e x a m i n e r et fa i re le n é c e s s a i r e d a n s le c a d r e d e s d i s p o s i t i o n s d e 

la loi s u r les p o u r s u i t e s c o n t r e les f o n c t i o n n a i r e s d e l ' E t a t . » 
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e ) D é c l a r a t i o n d e la r e q u é r a n t e d u 18 o c t o b r e 1 9 9 9 

23. La r e q u é r a n t e a p rodu i t la d é c l a r a t i o n su ivan te c o n c e r n a n t les 
c i r cons tances d a n s lesquel les elle a é té in formée du décès de son m a r i : 

« P o u r a u t a n l q u e j e m ' e n s o u v i e n n e , le p r o c u r e u r d e la R é p u b l i q u e de Lice a e n v o y é à 

H a z r o , où h a b i t e m o n b e a u - p è r e e t o ù se t r o u v e n t nos r e g i s t r e s d ' é t a t civil , le ce r t i f i ca t 

d e d é c è s d e m o n é p o u x . A ce t é g a r d , le p r o c u r e u r de la R é p u b l i q u e d e H a z r o a c o n v o q u é 

m o n b e a u - p è r e p o u r lui r e m e t t r e l ed i t c e r t i f i c a t . A p r è s avo i r r e ç u l ' a t t e s t a t i o n d e d é c è s , 

m o n b e a u - p è r e es t v e n u à D i y a r b a k i r . E n s e m b l e , n o u s s o m m e s a l l é s à L i c e , où n o u s 

a v o n s d ' a b o r d r e n c o n t r é le m a i r e afin d e n o u s e n q u é r i r d e s d é m a r c h e s p o u r 

l ' e n t e r r e m e n t . Il n o u s a d i t q u e le c a d a v r e d é s i n t é g r é ava i t é t é r é c u p é r é à l ' e n d r o i t où 

il se t r o u v a i t e t e n t e r r é c o n f o r m é m e n t à l ' o r d r e d o n n é . N o u s lui a v o n s d e m a n d é ce q u ' i l 

é t a i t a d v e n u d e la c a r t e d ' i d e n t i t é , d e s v ê t e m e n t s et d e s a u t r e s a f f a i r e s p e r s o n n e l l e s d e 

m o n é p o u x ; il n o u s a r é p o n d u q u ' i l les ava i t l iv rés a u p a r q u e t , a u q u e l il n o u s a r e n v o y é s . 

L e j o u r m ê m e , n o u s s o m m e s a l l é s a u p a r q u e t d e Lice m a i s le p r o c u r e u r n 'y é t a i t p a s . 

N o u s a v o n s p a r l é avec le s u b s t i t u t a u q u e l n o u s a v o n s d e m a n d é q u e l 'on o u v r e la t o m b e 

p o u r vo i r si c ' é t a i t b i e n m o n é p o u x ou n o n . Il a d i t ne p a s ê t r e e n m e s u r e d ' o u v r i r la 

t o m b e ; il n e n o u s a p a s m o n t r é les p h o t o g r a p h i e s d e m o n m a r i n o n p l u s . N o u s a v o n s 

v o u l u q u ' o n n o u s l ivre ses v ê t e m e n t s m a i s l ' agen t du p a r q u e t de L ice n o u s a di t q u ' i l s 

a v a i e n t envoyé les v ê t e m e n t s à H a z r o a v e c le c e r t i f i c a t d e d é c è s . A p r è s L i c e , n o u s 

s o m m e s a l lés au p a r q u e t d e H a z r o . N o u s a v o n s s i g n a l é q u e d ' a p r è s nos i n f o r m a t i o n s 

les v ê l e m e n t s y a v a i e n t é t é a p p o r t é s . M a i s ils on t di t q u ' i l s ne les a v a i e n t p a s 

r é c u p é r é s . N o u s n ' a v o n s p a s pu c o n t i n u e r n o t r e r e c h e r c h e . 

J e n ' a i a p p r i s la m o r t de m o n é p o u x q u ' a p r è s l ' a r r i vée d e m o n b e a u - p è r e à D i y a r b a k i r . 

a p r è s sa c o n v o c a t i o n p a r le p r o c u r e u r de H a z r o c o n s é c u t i v e à l ' envoi d u c e r t i f i c a t d e 

d é c è s d e Lice à H a z r o . Si j e ne m e t r o m p e p a s , j e n ' e n ai d o n c é t é i n f o r m é e q u ' u n e 

s e m a i n e a p r è s . 

P o u r t a n t , c e u x q u i a v a i e n t a r r ê t é m o n é p o u x c o n n a i s s a i e n t b i e n n o t r e a d r e s s e c a r el le 

es t i n s c r i t e s u r le p r o c è s - v e r b a l d e s d é c l a r a t i o n s s u r l e q u e l se t r o u v e a p p o s é e u n e 

s i g n a t u r e q u e j e c ro i s ê t r e f a u s s e , p o u r n ' ê t r e p a s ce l l e d e m o n m a r i . A l ' é p o q u e d e s 

fa i t s , n o u s o c c u p i o n s e n t a n t q u e l o c a t a i r e s l ' a p p a r t e m e n t q u e j ' h a b i t e e n c o r e 

a c t u e l l e m e n t . P u i s q u ' o n c o n n a i s s a i t m o n a d r e s s e , o n p o u v a i t f a c i l e m e n t m e p r é v e n i r 

d e la m o r t d e m o n é p o u x p o u r q u e j ' a s s i s t e à l ' a u t o p s i e . L e fait q u e je n ' a i p a s é t é 

c o n v o q u é e d é m o n t r e q u e c e r t a i n e s c h o s e s on t é t é d i s s i m u l é e s e t q u e m o n é p o u x a b i en 

é t é a s s a s s i n é . (...) » 

B. E v é n e m e n t s p o s t é r i e u r s à l ' i n t r o d u c t i o n d e la r e q u ê t e 

24. D a n s ses l e t t r e s du 2 8 j u i n 1996 et du 17 ju i l l e t 1996 ad res sées à la 
C o m m i s s i o n , la r e q u é r a n t e sou t i en t q u e , depu i s la c o m m u n i c a t i o n de la 
r e q u ê t e au G o u v e r n e m e n t , les forces de sécur i t é e x e r c e r a i e n t une 
press ion sur e l l e -même et la famil le de son m a r i afin qu 'e l l e r e t i r e sa 
r e q u ê t e . Elle a précisé q u e le pè r e et le frère d ' A h m e t D e m i r a y ont é té 
p lacés en g a r d e à vue . D a n s sa l e t t r e du 6 ju i l l e t 1996, la r e q u é r a n t e 
aff irme q u e le f rère de son m a r i , M. Erda l D e m i r a y , a é té de nouveau 
placé en g a r d e à vue le 4 ju i l l e t 1996 pour les m ê m e s motifs . 
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La r e q u é r a n t e a p rodui t une d é c l a r a t i o n de son beau- f rè re d a t a n t d u 
22 oc tobre 1999. Celui-ci aff irme qu ' i l a é té a p p r é h e n d é pa r les forces de 
sécur i t é et q u ' a u cours de sa g a r d e à vue , on lui a d e m a n d é p o u r q u o i la 
r e q u é r a n t e avai t i n t rodu i t une r e q u ê t e con t re l 'E ta t . 

25. Il ressor t des d o c u m e n t s p rodu i t s devan t la C o u r (procès-verbal de 
l ' a r r e s t a t i on et décis ion de la cour de s û r e t é de l 'E ta t de Diya rbak i r ) que 
M. E rda l D e m i r a y fut a r r ê t é le 4 juillet 1996 et r e m i s en l ibe r té le 9 jui l le t 
1996. Le 30 ju i l l e t 1996, il fut accusé d 'avoir c o m m i s des infract ions con t re 
l ' in tégr i té de l 'E ta t . P a r une décision du 22 s e p t e m b r e 1997, la cour de 
s û r e t é de l 'E ta t de D iya rbak i r l ' acqu i t t a . 

IL LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

26. Les é l é m e n t s de dro i t i n t e r n e p e r t i n e n t s en l 'espèce peuven t se 
r é s u m e r c o m m e suit . 

27. Le code péna l r é p r i m e tou t e forme d 'homic ide (ar t ic les 448 à 455) 
ainsi q u e ses t en t a t i ve s (ar t ic les 61 et 62). Les a r t i c les 151 à 153 du code de 
p r o c é d u r e péna le rég issen t les devoirs i n c o m b a n t aux a u t o r i t é s q u a n t à 
l ' e n q u ê t e p r é l i m i n a i r e au sujet des faits suscept ib les de cons t i t ue r 
pare i l s c r i m e s et po r t é s à la conna i s sance des a u t o r i t é s . Ainsi , tou te 
infract ion peu t ê t r e d é n o n c é e auss i b ien aux a u t o r i t é s ou a g e n t s des 
forces de sécur i t é q u ' a u x p a r q u e t s . La dépos i t ion de pare i l le p la in te peut 
ê t r e écr i te ou ora le , e t , d a n s ce d e r n i e r cas , l ' au to r i t é est t e n u e d ' en 
d r e s s e r procès-verba l (ar t ic le 151). 

Le p r o c u r e u r de la R é p u b l i q u e qui , de q u e l q u e m a n i è r e q u e ce soit, se 
voit in formé d ' une s i tua t ion p e r m e t t a n t de soupçonne r q u ' u n e infract ion 
a é té c o m m i s e , est obligé d ' i n s t ru i r e les faits afin de déc ider s'il y a lieu ou 
non d ' e n t a m e r u n e act ion pub l ique (ar t ic le 153 du code de p rocédure 
p é n a l e ) . 

28. S'il exis te des indices qui m e t t e n t en d o u t e le c a r a c t è r e na tu r e l 
d ' un décès , les agen t s des forces de sécu r i t é qu i en on t é t é avisés sont 
t enus d 'en faire par t au p r o c u r e u r de la R é p u b l i q u e ou au j u g e du 
t r i buna l co r rec t ionne l (ar t ic le 152). En app l ica t ion de l 'ar t icle 235 du 
code péna l , tou t m e m b r e de la fonction pub l ique qui o m e t de déc la re r à 
la police ou aux p a r q u e t s u n e infract ion don t il a eu conna i s sance p e n d a n t 
l 'exercice de ses fonct ions est pass ible d ' une pe ine d ' e m p r i s o n n e m e n t . 

29. Si l ' a u t e u r p r é s u m é d ' une infract ion est u n agen t de la fonction 
pub l ique , et si l 'acte a é té c o m m i s p e n d a n t l 'exercice des fonct ions, 
l ' ins t ruc t ion p r é l i m i n a i r e de l 'affaire est rég ie p a r la loi de 1914 su r les 
pou r su i t e s con t r e les fonc t ionna i res , laquel le l imi te la c o m p é t e n c e ratione 
personae du m i n i s t è r e publ ic d a n s ce t t e p h a s e de la p r o c é d u r e . En parei l 
cas , l ' e n q u ê t e p r é l i m i n a i r e et , p a r c o n s é q u e n t , l ' au to r i sa t ion d 'ouvr i r des 
p o u r s u i t e s péna les se ron t du ressor t exclusif du conseil a d m i n i s t r a t i f local 
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conce rné (celui du d is t r ic t ou du d é p a r t e m e n t selon le s t a t u t de 
l ' i n t é ressé ) . U n e fois pare i l le a u t o r i s a t i o n dé l ivrée , il i n co mb e au 
p r o c u r e u r de la R é p u b l i q u e d ' i n s t ru i r e l 'affaire. 

Les décis ions desdi t s consei ls sont suscept ib les de recours devan t le 
Consei l d 'E t a t ; la sais ine a lieu d'office si l 'affaire est c lassée sans su i te . 

30. En ve r tu de l 'ar t icle 4, a l inéa i) du décret - loi n° 285 du 10 ju i l l e t 
1987 re la t i f à l ' au to r i t é du préfe t de la rég ion de l ' é t a t d ' u r g e n c e , la 
loi de 1914 s ' app l ique é g a l e m e n t aux m e m b r e s des forces de sécur i t é 
s u b o r d o n n é s aud i t préfe t . 

E N D R O I T 

I. SUR L ' E X C E P T I O N PRÉLIMINAIRE DU G O U V E R N E M E N T 

3 1 . Le G o u v e r n e m e n t sou t i en t q u e la p r o c é d u r e i n t e n t é e p a r le beau -
pè re de la r e q u é r a n t e con t r e les t rois g a r d e s de vil lage H.E. , T .E. et Ó.E., 
qu i s e ra i en t r e sponsab les du p r é t e n d u e n l è v e m e n t d ' A h m e t D e m i r a y , est 
p e n d a n t e devan t le conseil a d m i n i s t r a t i f local de Kocakôy. Il aff i rme p a r 
a i l leurs q u ' u n e e n q u ê t e en vue d ' ident i f ier et d ' a r r ê t e r les m e m b r e s du 
PKK, a u t e u r s p r é s u m é s du m e u r t r e d ' A h m e t D e m i r a y , se ra i t en cours . 
Les r ecour s i n t e r n e s ne se ra ien t donc pas épuisés . 

32. La r e q u é r a n t e fait obse rve r q u e son b e a u - p è r e , d a n s la p la in te qu ' i l 
a déposée avan t d ' ê t r e informé de la g a r d e à vue de son fils, avai t e x p r i m é 
son i n q u i é t u d e q u a n t au sort de ce d e r n i e r . Elle cons idère p a r a i l leurs que , 
in formé du décès de son m a r i lors de la g a r d e à vue, le p r o c u r e u r a u r a i t dû 
m e n e r u n e e n q u ê t e ex officio sur les c i r cons tances exac tes d e sa m o r t et 
e n g a g e r des pou r su i t e s c o n t r e les g e n d a r m e s l 'ayant a c c o m p a g n é à 
l ' indicat ion des l ieux. 

33 . La C o u r r appe l l e q u e la règ le de l ' é p u i s e m e n t des voies de recours 
i n t e r n e s é n o n c é e à l 'ar t ic le 35 § 1 de la C o n v e n t i o n impose à un r e q u é r a n t 
l 'obl igat ion d 'u t i l i se r a u p a r a v a n t les r ecours n o r m a l e m e n t d isponibles et 
suffisants d a n s l 'ordre j u r i d i q u e i n t e r n e p o u r lui p e r m e t t r e d ' ob ten i r 
r é p a r a t i o n des viola t ions qu ' i l a l l ègue . Ces r ecour s doivent ex i s te r à un 
d e g r é suffisant de c e r t i t u d e , en p r a t i q u e c o m m e en théo r i e , sans quoi 
l eur m a n q u e n t ré f lec t iv i té et l 'accessibi l i té voulues ( a r r ê t Ya§a 
c. T u r q u i e du 2 s e p t e m b r e 1998, Recueil des arrêts et décisions 1998-VI, 
p. 2431 , § 7 1 ) . 

34. La règ le de l ' é p u i s e m e n t des voies de recours i n t e r n e s doit 
c e p e n d a n t ê t r e app l iquée en t e n a n t c o m p t e d u c o n t e x t e : le m é c a n i s m e 
de s a u v e g a r d e des d ro i t s de l ' h o m m e q u e les P a r t i e s c o n t r a c t a n t e s sont 
convenues d ' i n s t a u r e r . La C o u r a ainsi r e c o n n u que l 'ar t icle 35 doit 
s ' app l ique r avec u n e c e r t a i n e souplesse et sans fo rma l i sme excessif. Elle 
a de plus a d m i s q u e ce t t e règle ne s ' a c c o m m o d e pas d ' u n e appl ica t ion 
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a u t o m a t i q u e et ne revê t pas un c a r a c t è r e abso lu ; p o u r en con t rô le r le 
respec t , il faut avoir é g a r d aux c i rcons tances de la cause . Ce la signifie 
n o t a m m e n t q u e la C o u r doit t en i r c o m p t e de m a n i è r e réa l i s te non 
s e u l e m e n t des recours prévus en théor i e d a n s le sys t ème j u r i d i q u e de la 
P a r t i e c o n t r a c t a n t e c o n c e r n é e , ma i s é g a l e m e n t du c o n t e x t e d a n s lequel ils 
se s i tuen t ainsi q u e de la s i tua t ion pe r sonne l l e du r e q u é r a n t ; il faut 
r e c h e r c h e r ensu i t e si, c o m p t e t e n u de l ' ensemble des c i r cons tances de 
l 'espèce, le r e q u é r a n t peu t passe r pour avoir fait tout ce q u e l 'on pouvai t 
r a i s o n n a b l e m e n t a t t e n d r e de lui p o u r épu i se r les voies de r ecour s i n t e rnes 
( a r r ê t s Akdivar et a u t r e s c. T u r q u i e du 16 s e p t e m b r e 1996, Recueil 
1996-IV, p . 1211, § 6 9 ; Aksoy c. T u r q u i e du 18 d é c e m b r e 1996, Recueil 
1996-VI, p . 2276, §§ 53 et 54, et Ya§a p r éc i t é , p . 2432, § 77). 

35 . P o u r ce qui est de la p r é s e n t e affaire, la C o u r avai t observé , dans sa 
décis ion sur la recevabi l i té , q u ' a u vu des c i r cons t ances de la cause , 
l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t soulevai t des ques t ions 
é t r o i t e m e n t liées à celles posées p a r le gr ief q u e la r e q u é r a n t e t i re de 
l 'ar t ic le 2 de la Conven t i on . Elle a p a r c o n s é q u e n t déc idé de la j o i n d r e au 
fond ( p a r a g r a p h e s 48 à 54 c i -dessous) . 

II. SUR LES V I O L A T I O N S ALLÉGUÉES DE L 'ARTICLE 2 DE LA 
C O N V E N T I O N 

36. La r e q u é r a n t e sou t i en t q u e son m a r i a é té t ué p a r les forces de 
sécur i t é lors de sa g a r d e à vue et q u ' a u c u n e e n q u ê t e efficace n ' a é té 
m e n é e p a r les a u t o r i t é s jud ic i a i r e s . Elle d é n o n c e u n e violat ion de 
l 'ar t icle 2 d e la Conven t ion , ainsi libellé : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 
infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 
prononcée par un tribunal au cas où le délit est puni de cette peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 
où elle résulterait d'un recours à la force rendu absolument nécessaire: 

a) pour assurer la défense de toute personne contre la violence illégale : 

b) pour effectuer une arrestation régulière ou pour empêcher l'évasion d'une 
personne régulièrement détenue; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection. » 

37. Le G o u v e r n e m e n t c o n t e s t e ces a l l éga t ions . Il sou t i en t q u e le mar i 
de la r e q u é r a n t e a é té tué p a r l 'explosion d ' une g r e n a d e piégée pa r des 
m e m b r e s du P K K alors qu ' i l m o n t r a i t les l ieux en cause . Il con tes t e ainsi 
la r esponsab i l i t é de l 'E ta t a u t i t r e de ce t t e disposi t ion de la Conven t ion . 
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A. S u r l e s c i r c o n s t a n c e s d u d é c è s d e l ' é p o u x d e la r e q u é r a n t e 

38. La r e q u é r a n t e fait observer en p r e m i e r lieu q u ' a u c u n des 
m e m b r e s des forces de sécur i t é n ' a é té touché p a r l 'explosion qu i a 
coû té la vie à son mar i , a lors q u ' u n e g r e n a d e p iégée est suscept ib le de 
p rovoque r u n c e r t a i n n o m b r e de pro jec t ions . Elle cons idère q u e lorsqu ' i l 
a i nd iqué les l ieux en q u e s t i o n , son m a r i a servi de boucl ier h u m a i n 
et qu ' i l a donc p e r d u la vie d a n s des c i r cons tances e n g a g e a n t la 
r esponsab i l i t é des a u t o r i t é s . 

39. Le G o u v e r n e m e n t nie la responsab i l i t é de l 'Eta t au t i t re de 
l 'ar t icle 2 de la C o n v e n t i o n et t i en t les m e m b r e s du P K K pour seuls 
r e sponsab les du décès d ' A h m e t D e m i r a y . 

40. La C o u r rappe l le q u e c e t t e d isposi t ion, qui g a r a n t i t le droi t à la vie 
et définit les c i rcons tances d a n s lesquel les il peu t ê t r e l ég i t ime d ' infl iger 
la m o r t , c o m p t e p a r m i les a r t ic les p r i m o r d i a u x de la C o n v e n t i o n et ne 
souffre a u c u n e dé roga t i on . Avec l 'ar t icle 3, il consacre l 'une des va leurs 
f o n d a m e n t a l e s des sociétés d é m o c r a t i q u e s qu i f o r m e n t le Conse i l de 
l 'Eu rope . Les c i r cons tances d a n s lesquel les il peu t ê t r e l ég i t ime d ' infl iger 
la m o r t doivent dès lors s ' i n t e r p r é t e r s t r i c t e m e n t . L 'objet et le bu t de la 
C o n v e n t i o n , i n s t r u m e n t de p ro t ec t i on des ê t r e s h u m a i n s , r e q u i è r e n t 
é g a l e m e n t q u e l 'ar t ic le 2 soit i n t e r p r é t é et app l iqué d ' une m a n i è r e qui 
en r e n d e les ex igences conc rè t e s et effectives (Salman c. Turquie [ G C ] , 
n" 21986/93 , § 97, C E D H 2000-VII) . 

4 L Pris d a n s son e n s e m b l e , le t e x t e de l 'ar t icle 2 d é m o n t r e qu ' i l ne 
vise pas u n i q u e m e n t l 'homicide i n t en t i onne l m a i s é g a l e m e n t les 
s i t ua t ions où un usage légi t ime de la force peu t condu i r e à d o n n e r la 
m o r t de façon involonta i re . C e t t e d isposi t ion peu t é g a l e m e n t , clans 
c e r t a i n e s c i r cons tances b ien déf inies , m e t t r e à la c h a r g e des a u t o r i t é s 
c o m p é t e n t e s l 'obl igat ion positive de p r e n d r e des m e s u r e s d 'o rd re 
p r a t i q u e afin de p r o t é g e r l ' individu qu i est sous leur responsab i l i t é (voir, 
mutatis mutandis, l ' a r rê t O s m a n c. R o y a u m e - U n i du 28 oc tobre \99c], Recueil 
1998-VIII, p . 3159, § 115). 

42. C o m p t e t enu de l ' i m p o r t a n c e de la p ro tec t ion de l 'ar t icle 2, la C o u r 
doit e x a m i n e r de façon e x t r ê m e m e n t a t t en t i ve les cas où l 'on inflige la 
m o r t , en p r e n a n t en cons idé ra t i on non s e u l e m e n t les ac tes des a g e n t s de 
l 'E ta t mais é g a l e m e n t l ' ensemble des c i r cons tances de l 'affaire. Les 
p e r s o n n e s en g a r d e à vue sont en s i t ua t ion de vu lné rab i l i t é et les 
a u t o r i t é s ont le devoir de les p r o t é g e r . P a r c o n s é q u e n t , l o r s q u ' u n 
individu est placé en g a r d e à vue alors qu ' i l se t rouve en bonne s a n t é et 
q u e l 'on cons t a t e qu ' i l est blessé au m o m e n t de sa l ibéra t ion , il i ncombe à 
l 'E ta t de fournir une expl ica t ion plaus ib le de l 'or igine des blessures . 
L 'obl iga t ion qu i pèse su r les a u t o r i t é s de jus t i f i e r le t r a i t e m e n t infligé à 
u n individu placé en g a r d e à vue s ' impose d ' a u t a n t p lus lo rsque cet 
individu m e u r t (Salman p r éc i t é , § 99) . 
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43 . P o u r son app réc i a t i on , la C o u r a g é n é r a l e m e n t a d o p t é le c r i tè re de 
la p reuve « au-de là de tou t d o u t e r a i sonnab le ». Toute fo i s , une tel le p reuve 
peu t r é su l t e r d ' un faisceau d ' indices , ou de p r é s o m p t i o n s non ré fu tées , 
su f f i s amment g raves , précis et conco rdan t s . Lor sque les é v é n e m e n t s en 
cause , d a n s leur to ta l i t é ou pour u n e large p a r t , sont connus 
exc lus ivement des a u t o r i t é s , c o m m e d a n s le cas des p e r s o n n e s soumises 
à leur con t rô le en g a r d e à vue, t o u t e b l e s su re ou tou t décès su rvenu(s ) 
p e n d a n t ce t t e pé r iode d o n n e ( n t ) lieu à de fortes p r é s o m p t i o n s de fait. 
Il convient en réa l i t é de cons idé re r q u e la cha rge de la p reuve pèse s u r 
les a u t o r i t é s , qui doivent fournir u n e expl icat ion sa t i s fa i san te et 
conva incan te . 

44. En l 'espèce, les c i rcons tances d a n s lesquel les A h m e t D e m i r a y a 
t rouvé la m o r t sont con t roversées . En effet, m ê m e si la r e q u é r a n t e 
s emble accep te r , d a n s ses observa t ions sur le fond de l 'affaire, la vers ion 
du G o u v e r n e m e n t selon laque l le son époux au ra i t é té t ué pa r l 'explosion 
d ' une g r e n a d e p iégée , elle fait valoir q u e les c i r cons tances du décès 
po r t en t à croire q u ' A h m e t D e m i r a y a é té d é l i b é r é m e n t ut i l isé c o m m e 
boucl ier h u m a i n , ce q u e le G o u v e r n e m e n t con tes te f o r m e l l e m e n t . 

45. La C o u r c o n s t a t e , vu le peu d ' é l é m e n t s du dossier , qu ' i l est 
imposs ib le d ' é t ab l i r de m a n i è r e p r o b a n t e les c i r cons tances exac te s d a n s 
lesquel les A h m e t D e m i r a y a t rouvé la m o r t . Encore faut-il d é t e r m i n e r si 
les a u t o r i t é s c o m p é t e n t e s ont fait tou t ce q u e l'on pouvai t 
r a i s o n n a b l e m e n t a t t e n d r e d 'el les pour e m p ê c h e r la m a t é r i a l i s a t i o n d 'un 
r i sque ce r t a in et i m m é d i a t pour la vie, don t elles ava ien t ou a u r a i e n t dû 
avoir conna i s sance . 

46. A cet éga rd , la C o u r relève q u e les a u t o r i t é s é t a i en t c e r t a i n e m e n t 
e n m e s u r e d ' éva lue r les r i sques q u e c o m p o r t a i t la visite du p r é t e n d u 
e m p l a c e m e n t de la cache d ' a r m e s en cause , n e sera i t -ce q u ' e n raison de 
la s i tua t ion dél ica te r é g n a n t d a n s le Sud-Est de la T u r q u i e . D ' a p r è s le 
c roquis fourni p a r le G o u v e r n e m e n t , A h m e t D e m i r a y se t rouva i t , au 
m o m e n t de l 'explosion, à un m è t r e de d i s t ance de la cache d ' a r m e s en 
cause , a lors que les t rois g e n d a r m e s l ' ayant a c c o m p a g n é é t a i en t placés 
r e s p e c t i v e m e n t à t r e n t e , t r e n t e et c i n q u a n t e m è t r e s de d i s t ance , de 
m a n i è r e à fo rmer u n t r i ang le isocèle don t le c e n t r e é ta i t la cache 
( p a r a g r a p h e 20 c i -dessus) . En l ' absence d ' exp l ica t ion de la p a r t du 
G o u v e r n e m e n t sur les ra isons d 'un tel p rocédé , qui n 'es t pas sans 
soulever des d o u t e s sé r i eux , ou de l ' indica t ion d ' a u t r e s m e s u r e s de 
p ro tec t ion à l ' égard d ' A h m e t Demi ray , la C o u r ne p e u t q u e conc lure que 
les a u t o r i t é s c o m p é t e n t e s ont omis de p r e n d r e les m e s u r e s qu i , d ' un point 
de vue r a i sonnab l e , é t a i e n t suscept ib les de pal l ier le r i sque e n c o u r u pa r 
l 'époux de la r e q u é r a n t e . 

47. La C o u r e s t ime donc q u e la r esponsab i l i t é de l 'E ta t q u a n t à ce 
décès est e n g a g é e . P a r t a n t , il y a eu violat ion de l 'ar t icle 2 de la 
C o n v e n t i o n à cet éga rd . 
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B. S u r l ' a l l éga t ion d ' i n s u f f i s a n c e d e l ' e n q u ê t e 

48. La C o u r rappe l le q u e l 'obl igat ion de p r o t é g e r le droi t à la vie 
q u ' i m p o s e l 'ar t ic le 2 de la Conven t ion , c o m b i n é e avec le devoir g é n é r a l 
i n c o m b a n t à l 'E ta t en ve r tu de l 'ar t icle 1 de « r e c o n n a î t r e ] à t o u t e 
p e r s o n n e re levant de [sa] j u r i d i c t i on les d ro i t s et l ibe r tés définis [dans] 
la (...) C o n v e n t i o n » , impl ique et exige de m e n e r u n e forme d ' e n q u ê t e 
efficace lorsque le r ecours à la force a e n t r a î n é m o r t d ' h o m m e (Tannkulu 
c. Turquie [ G C ] , n° 23763/94, § 101, C E D H 1999-IV). 

49. En l 'espèce, le G o u v e r n e m e n t sou t i en t que deux p r o c é d u r e s se 
r a t t a c h a n t aux c i rcons tances du décès d ' A h m e t D e m i r a y sont tou jours 
p e n d a n t e s , de sor te q u e les r ecours i n t e r n e s ne s e r a i en t pas épuisés 
( p a r a g r a p h e 31 c i -dessus) . 

50. La C o u r t ient à soul igner d ' e m b l é e que l 'obl igat ion de m e n e r u n e 
e n q u ê t e d a n s des c i rcons tances c o m m e celles de la p r é s e n t e affaire n e 
vau t pas s e u l e m e n t p o u r les cas où il a é té é tab l i q u e la m o r t avai t é té 
p rovoquée pa r un agen t de l 'E ta t . En l 'espèce, le s imple fait q u e les 
a u t o r i t é s a ien t é t é in fo rmées du décès donna i t ipso facto na i s sance à u n e 
tel le obl iga t ion , qui découle de l 'ar t icle 2 {Tannkulu p réc i t é , § 103). 

De m ê m e , le fait q u e ce soit le b e a u - p è r e de la r e q u é r a n t e , et non pas 
ce t t e d e r n i è r e , qu i ai t déposé une p l a in t e ne sau ra i t t i re r à c o n s é q u e n c e . 
C e t t e p la in te a eu le m ê m e effet q u e celle q u ' e û t pu dépose r la 
r e q u é r a n t e , à savoir l ' ouve r tu re d ' une e n q u ê t e péna l e (Ogur c. Turquie 
[ G C ] , n" 21594/93 , § 67, C E D H 1999-III). 

5 1 . En ce qu i conce rne les ac tes de l ' e n q u ê t e ouve r t e à la su i te de c e t t e 
p la in te , la C o u r c o n s t a t e tout d ' abord qu ' i l ne semble pas q u e le p a r q u e t 
de Lice ait effectué u n e visite des l ieux de l ' incident afin d'y p rocéde r à des 
inves t iga t ions ou, à t ou t le moins , de conf i rmer l ' exac t i tude du c roquis 
d res sé pa r les g e n d a r m e s . En o u t r e , a u c u n des g e n d a r m e s p r é s e n t s sur 
les l ieux lors du décès d ' A h m e t D e m i r a y ne semble avoir é t é e n t e n d u sur 
les faits . Enfin, l ' au tops ie p r a t i q u é e pa r un m é d e c i n géné ra l i s t e ne 
con t i en t q u e peu d ' i n fo rma t ions à c a r a c t è r e médico léga l . P o u r la C o u r , 
la conclusion des a u t o r i t é s selon laque l le u n e au tops ie c lass ique , à 
p r a t i q u e r pa r un m é d e c i n légis te , n ' é t a i t pas nécessa i re est i n a d é q u a t e , 
s ' ag issant d ' un décès ayant eu lieu d a n s des c i r cons tances te l les q u e 
celles de l 'espèce. 

D a n s ces condi t ions , la seule i n t e rven t ion du p a r q u e t d e Lice lors d e 
l ' enquê te semble se r é s u m e r à la décis ion d ' i n c o m p é t e n c e ratione materiae 
r e n d u e le 29 mai 1996. Selon ce t t e décis ion, il est é tabl i q u ' A h m e t D e m i r a y 
a é té t ué pa r u n e g r e n a d e p iégée pa r le PKK. Le p a r q u e t de Lice fonde 
ce t t e conclusion u n i q u e m e n t sur deux d o c u m e n t s qui lui ava ien t é té 
t r a n s m i s par le c o m m a n d e m e n t de la g e n d a r m e r i e d é p a r t e m e n t a l e et 
celui de la g e n d a r m e r i e de la sous-pré fec ture de Lice, a insi q u e « p a r tou t 
le c o n t e n u du doss ie r» ( p a r a g r a p h e 22 c i -dessus) . 
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La C o u r e s t i m e , à la l umiè r e de ses observa t ions c o n c e r n a n t l ' absence 
de m e s u r e s d ' e n q u ê t e , q u ' u n e tel le conclusion peu t p a r a î t r e t é m é r a i r e , au 
vu du peu d ' é l é m e n t s don t disposai t à l ' époque le p a r q u e t de Lice. 

52. L ' e n q u ê t e s u b s é q u e n t e devan t ê t r e m e n é e pa r les o r g a n e s 
admin i s t r a t i f s n ' a g u è r e r e m é d i é aux ca rences re levées c i -dessus . Le 
G o u v e r n e m e n t aff irme q u e c e t t e e n q u ê t e est tou jours p e n d a n t e , ma i s il 
n ' a fourni a u c u n e in fo rma t ion conc rè t e sur son é t a t d ' a v a n c e m e n t , alors 
q u e plus de q u a t r e ans se sont déjà écoulés depu i s la t r a n s m i s s i o n du 
doss ier à la sous-pré fec ture de Kocakôy. 

La C o u r t i en t p a r a i l leurs à re lever , c o m m e elle l 'a déjà fait d a n s des 
affaires a n t é r i e u r e s , q u e de sé r ieux dou te s su rg i s sen t q u a n t à la capac i t é 
des o r g a n e s admin i s t r a t i f s conce rnés de m e n e r une e n q u ê t e 
i n d é p e n d a n t e , c o m m e le r e q u i e r t l 'ar t ic le 2 de la C o n v e n t i o n , vu leur 
n a t u r e et l eur compos i t ion (Ogur p réc i t é , § 91). 

Enfin, l ' e n q u ê t e m e n t i o n n é e pa r le G o u v e r n e m e n t , qui a u r a i t é té 
ouve r t e en vue d ' ident i f ie r et d ' a r r ê t e r les r e sponsab les p r é s u m é s du 
m e u r t r e de l ' époux de la r e q u é r a n t e , sera i t elle auss i p e n d a n t e . Il 
convient de re lever à cet é g a r d que le G o u v e r n e m e n t n ' a p rodui t a u c u n e 
pièce c o n c e r n a n t u n e telle inves t iga t ion ( p a r a g r a p h e 18 c i -dessus) . 

53 . A la l u m i è r e de ce qu i p r é c è d e , la C o u r e s t i m e q u e les au to r i t é s 
n ' on t pas m e n é une rée l le e n q u ê t e sur les c i r cons tances d a n s lesquel les 
A h m e t D e m i r a y a t rouvé la m o r t . Selon elle, les a u t o r i t é s c o m p é t e n t e s 
on t m é c o n n u leurs r esponsab i l i t é s f o n d a m e n t a l e s à cet éga rd . Ainsi 
qu 'e l l e l'a déc la ré d a n s de p r é c é d e n t s a r r ê t s c o n c e r n a n t la T u r q u i e (voir, 
p a r e x e m p l e , les a r r ê t s p réc i t é s Ya§a, p . 2440, § 104, et Tannkulu, § 110), la 
C o u r est p r ê t e à t en i r c o m p t e du fait q u e les inc iden ts m o r t e l s sont chose 
t r a g i q u e et c o u r a n t e d a n s le Sud-Est de la T u r q u i e en ra ison du m a n q u e 
de sécur i t é qu i y r ègne , ce qui a pu g ê n e r la r e c h e r c h e de p reuves 
c o n c l u a n t e s . P o u r a u t a n t , ce g e n r e de c i rcons tances ne s au ra i en t 
aff ranchir les a u t o r i t é s de l 'obl igat ion, décou l an t de l 'ar t icle 2, 
d 'e f fec tuer u n e e n q u ê t e efficace. 

Dès lors, il y a lieu de cons idé re r q u e la r e q u é r a n t e a satisfait à 
l 'obl igat ion d ' épu i se r les r ecours de dro i t péna l p e r t i n e n t s . 

54. P a r t a n t , la C o u r re je t t e l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t 
et conclut à la viola t ion de l 'ar t icle 2 de la C o n v e n t i o n à cet éga rd . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 DE LA 
C O N V E N T I O N 

55. La r e q u é r a n t e se p la in t de l ' i r r égu la r i t é de la g a r d e à vue de son 
m a r i . Elle fait valoir q u e le procès-verba l d ' a r r e s t a t i o n m e n t i o n n e une 
s imple « susp i c ion» q u a n t a u c o m p o r t e m e n t de son m a r i . Elle soul igne 
q u e la famille de ce d e r n i e r n 'a é té in formée de l ' a r r e s t a t i o n q u ' u n e 
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s e m a i n e plus t a rd , et ceci à la su i te de la p l a in t e déposée con t r e les t rois 
g a r d e s de vil lage. La r e q u é r a n t e se p la in t enfin de la l o n g u e u r excessive de 
la g a r d e à vue de son m a r i sans q u e ce d e r n i e r ait é té t r a d u i t d e v a n t un 
j u g e . 

56. Le G o u v e r n e m e n t aff i rme q u e la g a r d e à vue du m a r i de la 
r e q u é r a n t e ne p r é s e n t e a u c u n e i r r é g u l a r i t é , é t an t d o n n é q u e le 
p r o c u r e u r de la R é p u b l i q u e fut in formé de ses d é t e n t i o n s successives pa r 
la police et la g e n d a r m e r i e . 

57. La C o u r c o n s t a t e que ces griefs ne soulèvent a u c u n e ques t i on 
d i s t inc te de celles qui ont déjà é té e x a m i n é e s su r le t e r r a i n de l 'ar t ic le 2. 
Eu é g a r d à ses conclusions q u a n t au respec t de celui-ci ( p a r a g r a p h e s 47 
et 54 c i -dessus) , elle n ' e s t i m e pas nécessa i re d ' e x a m i n e r s é p a r é m e n t 
lesdi ts griefs . 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ANCIEN ARTICLE 25 § 1 
DE LA C O N V E N T I O N 

58. La r e q u é r a n t e se p la in t d 'avoir é té e n t r a v é e d a n s l 'exercice de son 
droi t de recours individuel . La C o u r e s t ime qu ' i l convient d ' e x a m i n e r 
ce t t e a l léga t ion sous l 'angle de l 'ancien a r t ic le 25 § 1 de la Conven t i on 
(ar t ic le 34 ac tue l ) , ainsi libellé : 

« L a C o m m i s s i o n p e u t ê t r e sa i s ie d ' u n e r e q u ê t e a d r e s s é e a u S e c r é t a i r e G é n é r a l d u 

C o n s e i l de l ' E u r o p e p a r t o u t e p e r s o n n e p h y s i q u e , t o u t e o r g a n i s a t i o n n o n 

g o u v e r n e m e n t a l e ou t o u t g r o u p e de p a r t i c u l i e r s , q u i se p r é t e n d v i c t i m e d ' u n e v i o l a t i o n 

p a r l ' u n e d e s H a u t e s P a r t i e s C o n t r a c t a n t e s d e s d r o i t s r e c o n n u s d a n s la (...) C o n v e n t i o n , 

d a n s le c a s où la H a u t e P a r t i e C o n t r a c t a n t e m i s e e n c a u s e a d é c l a r é r e c o n n a î t r e la 

c o m p é t e n c e d e la C o m m i s s i o n d a n s c e t t e m a t i è r e . L e s H a u t e s P a r t i e s C o n t r a c t a n t e s 

a y a n t s o u s c r i t u n e te l le d é c l a r a t i o n s ' e n g a g e n t à n ' e n t r a v e r p a r a u c u n e m e s u r e 

l ' e x e r c i c e eff icace d e ce d r o i t . » 

59. La r e q u é r a n t e sou t i en t q u e , depu i s la c o m m u n i c a t i o n de la 
r e q u ê t e au G o u v e r n e m e n t , les forces de sécur i t é exe rcen t des press ions 
sur e l l e - m ê m e et la famille de son époux afin qu 'e l l e r e t i r e sa r e q u ê t e . 
Elle précise q u e le pè r e et le frère d ' A h m e t D e m i r a y ont é té p lacés en 
g a r d e à vue . D a n s sa l e t t r e du 6 ju i l le t 1996, la r e q u é r a n t e aff irme q u e , 
le 4 ju i l l e t 1996, le frère d e son m a r i a é té de nouveau placé en g a r d e à vue 
pour ces m ê m e s moti fs . Elle sou t ien t qu ' i l s 'agit là de m e s u r e s 
s y s t é m a t i q u e s d ' i n t im ida t i on . 

60. Le G o u v e r n e m e n t r e je t t e l ' a l légat ion de la r e q u é r a n t e , tou t en 
a jou tan t q u e si ce t t e d e r n i è r e avai t des p reuves conc rè t e s p o u r é t aye r ses 
a l l éga t ions , u n e e n q u ê t e a u r a i t é t é o u v e r t e . 

61 . La C o u r rappe l le que , pour que le m é c a n i s m e de recours individuel 
i n s t a u r é p a r l ' anc ien ar t ic le 25 soit efficace, il est de la plus h a u t e 
i m p o r t a n c e q u e les r e q u é r a n t s , déc la rés ou po ten t i e l s , soient l ibres de 
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c o m m u n i q u e r avec les i n s t i t u t ions de la C o n v e n t i o n , sans q u e les au to r i t é s 
ne les p r e s sen t en a u c u n e m a n i è r e de r e t i r e r ou modif ier leurs griefs . A cet 
éga rd , le t e r m e « p r e s s e r » vise non s e u l e m e n t la coerc i t ion d i r ec t e et les 
ac tes f l agran t s d ' i n t i m i d a t i o n , ma i s auss i les ac tes ou con tac t s indi rec ts et 
de mauva i s aloi t e n d a n t à d i s suade r les r e q u é r a n t s , ou à les d é c o u r a g e r d e 
se prévalo i r du recours qu'offre la Conven t i on . 

En o u t r e , p o u r d é t e r m i n e r si des con tac t s e n t r e les a u t o r i t é s et un 
r e q u é r a n t c o n s t i t u e n t des p r a t i q u e s inaccep tab les du point de vue d e 
l ' anc ien ar t ic le 25 § 1, il faut t en i r c o m p t e des c i rcons tances pa r t i cu l i è re s 
de la cause . A ce propos , il faut env isager la vu lné rab i l i t é du p l a i g n a n t et le 
r i sque que les a u t o r i t é s l ' inf luencent . D a n s des affaires a n t é r i e u r e s , la 
C o u r a t enu c o m p t e de la vu lné rab i l i t é des vil lageois r e q u é r a n t s et de ce 
que , d a n s le Sud-Est de la T u r q u i e , p o r t e r p la in te con t r e les au to r i t é s 
pouvai t fort b ien susc i te r u n e c r a i n t e lég i t ime de représa i l l es , et a e s t imé 
q u ' i n t e r r o g e r des r e q u é r a n t s sur l eur r e q u ê t e à la C o m m i s s i o n cons t i tua i t 
une forme de press ion illicite et inaccep tab le qu i en t r ava i t le droit de 
recours individuel , au m é p r i s de l ' anc ien a r t ic le 25 de la Conven t ion 
(Tanrikulu p réc i t é , § 130). 

62. En l 'espèce, a u c u n é l é m e n t ne vient é t aye r la thèse de la 
r e q u é r a n t e selon laque l le la famille de son époux au ra i t fait l 'objet de 
press ions de la pa r t des a u t o r i t é s t u r q u e s . La C o u r observe n o t a m m e n t 
qu' i l ne ressor t pas du procès-verbal de l ' a r r e s t a t i on du beau- f rè re de la 
r e q u é r a n t e que celui-ci ai t é té i n t e r r o g é à p ropos de l ' i n t roduc t ion de la 
p r é s e n t e r e q u ê t e devan t la C o m m i s s i o n . 

63. D a n s ces cond i t ions , la C o u r e s t i m e , à la l umiè r e des é l é m e n t s 
dont elle d ispose , que les faits n e sont pas su f f i s ammen t é tabl is pour lui 
p e r m e t t r e de conc lu re q u e les a u t o r i t é s de l 'E ta t d é f e n d e u r ont i n t imidé 
ou harce lé la r e q u é r a n t e ou des m e m b r e s de la famille de son époux dans 
des c i r cons tances de s t i nées à la pousse r à r e t i r e r ou modif ier sa r e q u ê t e , 
ou à l ' en t r ave r de t o u t e a u t r e m a n i è r e d a n s l 'exercice du dro i t de recours 
individuel . 

En c o n s é q u e n c e , il n 'y a pas eu viola t ion de l ' anc ien a r t i c le 25 de la 
Conven t ion . 

V. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

64. Aux t e r m e s de l 'a r t ic le 41 de la Conven t ion , 

« S i la C o u r d é c l a r e qu ' i l y a eu v i o l a t i o n d e la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l ieu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 
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A. D o m m a g e 

65. La r e q u é r a n t e r é c l a m e , au t i t r e du pré jud ice m a t é r i e l subi pa r elle-
m ê m e et p a r ses q u a t r e en fan t s m i n e u r s , la s o m m e de 74 238 230 577 livres 
t u r q u e s ( T R L ) . Elle soul igne ê t r e sans r e s sources d e p u i s le décès de son 
m a r i , lequel pourvoyai t aux besoins de la famil le . C o m p t e t enu de 
l ' e spé rance de vie moyenne en T u r q u i e a insi q u e de la s o m m e cons idé rée 
c o m m e a d é q u a t e à la subs i s t ance d ' une famil le en ce pays, le calcul 
effectué selon des tab les ac tua r i e l l e s a abou t i à la s o m m e ci-dessus . 

Elle d e m a n d e é g a l e m e n t , p o u r pré judice mora l , u n e i n d e m n i t é de 
50 000 dol lars a m é r i c a i n s (USD) p o u r e l l e - m ê m e , et de 20 000 U S D pour 
c h a c u n de ses q u a t r e en fan t s , soit 130 000 U S D au to ta l . 

66. Le G o u v e r n e m e n t ne se p r o n o n c e pas à cet éga rd . 

67. S 'agissant du pré judice m a t é r i e l invoqué par la r e q u é r a n t e , la 
j u r i s p r u d e n c e de la C o u r é tab l i t qu ' i l doi t y avoir u n lien de causa l i t é 
man i fe s t e e n t r e le d o m m a g e a l légué pa r l ' in té ressé et la viola t ion de la 
C o n v e n t i o n , et q u e cela peu t , le cas é c h é a n t , inc lure une i n d e m n i t é au 
t i t re de la p e r t e de revenus (voir, e n t r e a u t r e s , l ' a r rê t B a r b e r a , M e s s e g u é 
et J a b a r d o c. Espagne du 13 j u i n 1994 (article 50), sér ie A n" 285-C, 
pp . 57-58, §§ 16-20; et Salman p réc i t é , § 137). La C o u r a e s t imé 
( p a r a g r a p h e 47 ci-dessus) q u e les a u t o r i t é s é t a i e n t r e sponsab les au 
r ega rd de l 'ar t icle 2 de la C o n v e n t i o n du décès d ' A h m e t D e m i r a y . D a n s 
ces cond i t ions , il ex is te un l ien de causa l i t é d i rec t e n t r e la violat ion de 
l 'ar t ic le 2 et la p e r t e de l ' éventue l sou t ien financier q u e la v ic t ime 
appo r t a i t à sa veuve et ses en fan t s . La C o u r relève n é a n m o i n s à cet éga rd 
que , d ' a p r è s la r e q u é r a n t e e l l e - m ê m e , son m a r i é ta i t sans emplo i à 
l ' époque de son décès . En l ' absence d ' a u t r e s indica t ions c o n c e r n a n t les 
gains de ce d e r n i e r au m o m e n t de son décès , les m o n t a n t s r é c l a m é s à ce 
t i t r e p a r M " D e m i r a y sont ainsi spécula t i fs . La C o u r r econna î t c e p e n d a n t 
que si A h m e t D e m i r a y é ta i t encore en vie, il a u r a i t la possibil i té de 
pa r t i c ipe r au sou t ien de sa famil le . 

Elle ne p e u t donc q u e s t a t u e r en é q u i t é , c o m m e le p e r m e t l 'ar t icle 41 
de la C o n v e n t i o n , c o m p t e t e n u é g a l e m e n t d u pré judice m o r a l c e r t a i n subi 
p a r la r e q u é r a n t e et p a r ses q u a t r e en fan t s m i n e u r s . 

Au vu des cons idé ra t ions qui p r é c è d e n t , la C o u r oct roie à la r e q u é r a n t e 
u n e i n d e m n i t é de 40 000 U S D , à conver t i r e n livres t u r q u e s au t a u x 
appl icable à la d a t e du r è g l e m e n t . 

B. Fra i s e t d é p e n s 

68. La r e q u é r a n t e r é c l a m e la s o m m e de 12 000 U S D à t i t r e 
d ' hono ra i r e s , c o r r e s p o n d a n t à 120 h e u r e s de t ravai l de son avocat . 
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Elle d e m a n d e p a r a i l leurs le r e m b o u r s e m e n t des frais d e photocopie , 
t r a d u c t i o n et a u t r e s , qu ' e l l e éva lue , en p r é s e n t a n t un d é c o m p t e dé ta i l l é , 
à 308 000 000 T R L . 

69. Le G o u v e r n e m e n t n ' a pas pris posi t ion à cet éga rd . 
70. La C o u r cons t a t e d ' abord q u e la r e q u é r a n t e ne p r é s e n t e a u c u n e 

note d ' hono ra i r e s . Il n ' en r e s t e pas moins qu 'e l l e a n é c e s s a i r e m e n t 
encouru des frais pour le t ravai l fourni p a r son avocat . S t a t u a n t en 
é q u i t é , et c o m p t e t enu é g a l e m e n t des a u t r e s frais divers exposés et 
d û m e n t dé ta i l l és , la C o u r a l loue à ce t i t r e 2 000 U S D , moins les 
3 700 francs français versés p a r le Consei l de l 'Europe au t i t re de 
l ' ass is tance judic ia i re . 

C. I n t é r ê t s m o r a t o i r e s 

71. Les s o m m e s accordées é t a n t l ibellées en dol lars amér i ca in s , la 
C o u r juge a p p r o p r i é de fixer le t aux d ' i n t é r ê t m o r a t o i r e appl icable à 6 % 
l 'an. ' 

P A R C E S M O T I F S , L A C O U R 

1. Rejette, à l ' u n a n i m i t é , l 'except ion p r é l i m i n a i r e du G o u v e r n e m e n t ; 

2. Dit, pa r q u a t r e voix con t re t ro is , qu ' i l y a eu violat ion de l 'ar t icle 2 de la 
C o n v e n t i o n q u a n t au décès d ' A h m e t D e m i r a y ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t icle 2 de la Conven t ion 
en ce q u e les a u t o r i t é s de l 'Etat d é f e n d e u r n 'on t pas m e n é d ' e n q u ê t e 
effective su r les c i r cons tances du décès de l 'époux de la r e q u é r a n t e ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu de r e c h e r c h e r s'il y a eu violat ion 
de l 'ar t icle 5 de la C o n v e n t i o n ; 

5. Dit, à l ' u n a n i m i t é , qu ' i l n'y a pas eu viola t ion de l 'ancien ar t ic le 25 § 1 
de la Conven t i on ; 

6. Dit, 
a) pa r q u a t r e voix c o n t r e t ro is , q u e l 'Eta t d é f e n d e u r doit ve r se r à la 
r e q u é r a n t e , d a n s les t rois mois à c o m p t e r d u j o u r où l ' a r r ê t s e r a 
devenu défini t i f c o n f o r m é m e n t à l 'ar t ic le 44 § 2 de la Conven t ion , la 
s o m m e de 40 000 U S D ( q u a r a n t e mil le dol lars a m é r i c a i n s ) pour 
d o m m a g e m a t é r i e l et m o r a l ; 
b) à l ' u n a n i m i t é , q u e l 'E ta t d é f e n d e u r doit ve r se r à la r e q u é r a n t e , 
d a n s les t ro is mois à c o m p t e r du j o u r où l ' a r rê t s e r a devenu définit if 
c o n f o r m é m e n t à l 'ar t icle 44 § 2 de la Conven t ion , la s o m m e d e 
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2 000 U S D (deux mille dol lars a m é r i c a i n s ) , moins 3 700 F R F (trois 
mille sept cen t s francs f rançais ) , p o u r frais et d é p e n s ; 
c) à l ' u n a n i m i t é , que ces m o n t a n t s , à conver t i r en livres t u r q u e s au 
t a u x appl icable à la d a t e du r è g l e m e n t , s e ron t à m a j o r e r d 'un i n t é r ê t 
s imple de 6 % l 'an à c o m p t e r de l ' expi ra t ion dudi t déla i et j u s q u ' a u 
v e r s e m e n t ; 

7. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion é q u i t a b l e p o u r le 

Fai t en f rançais , puis c o m m u n i q u é p a r écri t le 21 n o v e m b r e 2000, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 d u r è g l e m e n t . 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions p a r t i e l l e m e n t 
d i s s iden tes de M M . C o s t a et Kûr i s , et de M. Gôlci iklû. 

surplus. 

S . DOI.LÉ 

Greff ière 
J . -P . COSTA 

Prés iden t 

J . -P .C . 
S . D . 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 
D E M M . L E S J U G E S C O S T A E T K Û R I S 

Le point qu i nous s épa re de la major i t é est celui de la violat ion de 
l 'ar t icle 2. N o u s avons, c o m m e la ma jo r i t é , t rouvé une viola t ion du fait de 
l ' absence d ' e n q u ê t e effective des a u t o r i t é s t u r q u e s sur les c i r cons tances 
de la m o r t du m a r i de la r e q u é r a n t e . En r evanche , nous n 'avons pu 
cons idé re r qu ' i l é ta i t é tab l i q u e M. A h m e t D e m i r a y ait é té tué en 
violat ion de l 'ar t icle 2 de la Conven t ion . 

D a n s ce t t e affaire, la vers ion des faits d o n n é e p a r la r e q u é r a n t e , qu i 
f igure aux p a r a g r a p h e s 9 à 12 et 23 de l ' a r r ê t , est tou t à fait succ inc te . 
O n ne peu t ce r t e s pas lui en faire r e p r o c h e : les a u t o r i t é s t u r q u e s , et 
n o t a m m e n t le p r o c u r e u r , n 'on t pas donné à M""' D e m i r a y b e a u c o u p 
d ' i n fo rma t ions su r le décès de son époux, qu 'e l le n ' a u r a i t appr i s q u ' a p r è s 
un c e r t a i n laps de t e m p s ( p a r a g r a p h e s 12 et 23). 

La vers ion des faits fournie pa r le G o u v e r n e m e n t ( p a r a g r a p h e s 13 à 17 
e t 19 à 22 de l ' a r r ê t ) est p lus c i rcons tanc iée , ce qui n ' imp l ique pas en soi 
qu 'e l l e soit conva incan te . Mais , de l ' ensemble d u doss ier , il r e s sor t qu ' i l 
est impossible d ' é tab l i r de m a n i è r e p r o b a n t e les c i r cons tances exac tes de 
la m o r t , ce que l ' a r rê t a d m e t d 'a i l l eurs au p a r a g r a p h e 45 . Le 
r a i s o n n e m e n t de la major i t é se fonde donc p r i n c i p a l e m e n t sur l ' absence 
de m e s u r e s pr ises pour l imi t e r les r i sques encourus pa r A h m e t D e m i r a y : 
celui-ci a u r a i t accep té d ' i nd ique r aux g e n d a r m e s de Lice le lieu d 'une 
cache d ' a r m e s du PKK, dont il é t a i t m e m b r e ; il a u r a i t é té t u é , en a l lant 
vers ce t t e cache , pa r l 'explosion d 'une g r e n a d e p iégée pa r cet te 
o r g a n i s a t i o n ; enfin, le fait q u e les t rois g e n d a r m e s qu i l ' a cco mp ag n a i en t 
se s e r a i en t p lacés à une d i s tance de t r e n t e à c i n q u a n t e m è t r e s de la cache , 
a lors q u e l u i - m ê m e a u r a i t é t é t ouché pa r la g r e n a d e à un m è t r e de ce t t e 
cache , m o n t r e r a i t q u e la r e sponsab i l i t é des a u t o r i t é s d a n s le décès de la 
v ic t ime sera i t e n g a g é e . 

Nous ne s o m m e s pas convaincus pa r ce t t e m a n i è r e de r a i sonne r . D an s 
l ' é t a t de q u a s i - g u e r r e civile qu i ex is ta i t d a n s la région en août 1994, on ne 
pouvai t pas , à no t re avis, ex iger des forces de sécur i t é qu ' e l l e s se 
s o u m i s s e n t aux m ê m e règles que la p e r s o n n e qu ' e l l e s avaient 
a p p r é h e n d é e et qu i a u r a i t pu les e n t r a î n e r dans un p iège . O n ne peu t pas 
non plus, sans se l ivrer à une p u r e et s imple spécu la t ion , cons idé re r , ce qui 
est sous- jacent à l ' a r rê t , q u e les g e n d a r m e s a u r a i e n t ut i l isé A h m e t 
D e m i r a y c o m m e un boucl ier h u m a i n . 

L'affaire, à cet égard , est d i f férente de celle qui a d o n n é lieu à 
l ' a r rê t Salman du 27 j u i n 2000 (Salman c. Turquie [ G C ] , n° 21986/93, 
C E D H 2000-VII) (où nous nous t rouv ions tous les deux d a n s la major i t é ) . 
D a n s l 'affaire Salman, la C o u r a j u g é (§ 99) q u e , q u a n d u n e p e r s o n n e est 
p lacée en g a r d e à vue a lors qu 'e l l e se t rouva i t e n bonne s a n t é , et q u e l'on 
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c o n s t a t e qu ' e l l e est b lessée au m o m e n t de sa l ibéra t ion , c 'est à l 'E ta t de 
fourni r u n e expl ica t ion plaus ib le pour l 'or igine des b lessures (voir auss i , 
d a n s le cas de l 'ar t icle 3, l ' a r r ê t Selmouni du 28 ju i l le t 1999 (Selmouni 
c. France [ G G ] , n" 25803/94, C E D H 1999-V)). Ce r e n v e r s e m e n t de la 
c h a r g e de la p r e u v e nous semble tout à fait jus t i f i é , ca r fau te de quoi la 
p reuve sera i t t r ès difficile à a p p o r t e r p a r la v ic t ime ou ses ay an t s dro i t . 
Mais ici, la s i t ua t ion est d i f f é r en t e : l 'E ta t a bien fourni u n e expl ica t ion 
plausible ; la C o u r va donc plus loin (nous semble- t - i l ) , en ex igean t q u ' u n 
p r i sonn ie r soit mis à l 'abri de tout r i sque p o u r son i n t é g r i t é ou sa vie, 
m ê m e si c 'est lui qu i s 'est offert à révé ler u n e cache d ' a r m e s , d a n s un 
con t ex t e de conflit a r m é . 

E n r éa l i t é , la violat ion de l 'ar t icle 2 q u a n t à l ' absence d ' e n q u ê t e 
effective é ta i t à la fois p a t e n t e et suff isante . Il ne nous est pas a p p a r u 
ind i spensab le , ni m ê m e possible au vu du dossier , de t rouver une 
violat ion « d i r e c t e » d u m ê m e a r t i c l e ; en tou t cas, le r a i s o n n e m e n t de la 
major i t é n 'es t pas la p u r e et s imple t r anspos i t i on de la j u r i s p r u d e n c e 
Salman. 



ARRÊT DEMiRAY c. TURQUIE 89 

O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 
D E M . L E J U G E G Ô L C Û K L Û 

A m o n g r a n d r eg re t , je ne puis m e ra l l ier à la ma jo r i t é en ce qu i 
conce rne les points 2 (violation de l 'ar t icle 2) et 6 a) (appl ica t ion de 
l 'ar t ic le 41 p o u r d o m m a g e subi) du disposi t i f de l ' a r r ê t . Voici pou rquo i : 

1. La ma jo r i t é est a r r ivée à la conclus ion q u e l 'ar t ic le 2 a é té violé 
parce q u e l 'E ta t n ' a pas pr is les m e s u r e s nécessa i res à la p ro tec t ion de la 
vie d u m a r i de la r e q u é r a n t e , A h m e t D e m i r a y . A u t r e m e n t dit , l 'Eta t 
d é f e n d e u r a u r a i t m a n q u é à u n e obligation positive qu i pèse sur lui en la 
m a t i è r e . En effet, se lon la r e q u é r a n t e , son m a r i a u r a i t p e r d u la vie à la 
su i te de l 'explosion d ' u n e g r e n a d e p iégée a lors qu ' i l indiquai t 
l ' e m p l a c e m e n t de la cache d ' a r m e s des t e r ro r i s t e s du P K K ; il a u r a i t donc 
servi de boucl ier h u m a i n , ce qu i e n g a g e r a i t la responsab i l i t é des au to r i t é s . 

La C o u r a défini p lus d ' u n e fois, d a n s ses a r r ê t s p r é c é d e n t s , le contenu de 
ce t t e obl iga t ion . Celle-ci , se lon la j u r i s p r u d e n c e bien é tabl ie à cet égard , 
doit ê t r e i n t e r p r é t é e de m a n i è r e à ne pas i m p o s e r aux a u t o r i t é s u n 
fa rdeau i n s u p p o r t a b l e ou excessif, sans p e r d r e de vue la difficulté pour 
les forces de sécur i t é d ' e x e r c e r leurs fonctions d a n s les sociétés 
c o n t e m p o r a i n e s , l ' imprévis ib i l i té du c o m p o r t e m e n t h u m a i n et les choix 
devan t i n é v i t a b l e m e n t ê t r e faits en t e r m e s de p r io r i t é s et de ressources . 
Dès lors, toute menace présumée contre la vie n'oblige pas les autorités, au regard de 
la Convention, à prendre des mesures concrètes pour en prévenir la réalisation (voir, 
mutatis mutandis, l ' a r rê t O s m a n c. R o y a u m e - U n i d u 28 oc tobre 1998, Recueil 
des arrêts et décisions 1998-VIII, pp . 3159-3160, §§ 115-116). C 'es t en 
appl ica t ion de ces pr inc ipes q u e la C o u r a conclu, d a n s l 'affaire O s m a n , à 
l ' absence de violat ion de l 'ar t ic le 2. 

En r é s u m é , selon la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , ce t t e 
obl igat ion positive n 'es t pas u n e obl iga t ion de r é s u l t a t , ma i s une 
obl iga t ion de moyens . 

2. La C o u r a toujours soul igné q u e , s ' ag issant d ' a l l éga t ions d ' une 
viola t ion de l 'ar t ic le 2 de la C o n v e n t i o n , la r e sponsab i l i t é de l 'Eta t doit 
ê t r e p rouvée au-de là de tout d o u t e r a i sonnab le , s a c h a n t q u e le n iveau de 
p reuve r equ i s peu t ê t r e a t t e i n t g râce à u n faisceau d ' ind ices , ou de 
p r é s o m p t i o n s non ré fu tées , su f f i s amment g raves , précis et conco rdan t s 
( a r r ê t Yasa c. T u r q u i e du 2 s e p t e m b r e Recueil 1998-VT, p. 2437, § 96). 

P a r a i l leurs , la C o u r e x a m i n e les ques t i ons soulevées devan t elle à la 
l umiè r e des é l é m e n t s q u e lui on t fournis les c o m p a r a n t s et , au besoin, 
qu 'e l le se p rocu re d'office ( a r r ê t Ya§a p réc i t é , p. 2437, § 94) . 

En l 'espèce, a u c u n des é l é m e n t s en possess ion de la C o u r ne p e r m e t 
d ' é t ab l i r , au -de là de tou t d o u t e r a i sonnab le , q u e le décès d 'Ahme t 
D e m i r a y a eu lieu d a n s des c i r cons tances e n g a g e a n t la r esponsab i l i t é des 
forces de sécur i t é . S'il est v ra i q u e le c roquis des l ieux é tabl i p a r la 
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g e n d a r m e r i e , au d e m e u r a n t peu précis , d o n n e à p e n s e r q u e l ' époux de la 
r e q u é r a n t e se t rouvai t plus p roche de la cache d ' a r m e s en cause q u e les 
g e n d a r m e s , un ' tel fait ne s au ra i t é tab l i r de m a n i è r e p r o b a n t e , en 
l ' absence d ' a u t r e s indices su f f i s amment conva incan t s , q u e les forces de 
sécur i t é ont uti l isé cet h o m m e c o m m e boucl ier h u m a i n . 

La major i t é s emble acco rde r plus de poids et d ' i m p o r t a n c e q u e 
nécessa i re a u fait q u e la p e r s o n n e en ques t i on se t rouvai t à u n m è t r e de 
d i s t ance d e la cache en cause , a lors q u e les t rois g e n d a r m e s l 'ayant 
a c c o m p a g n é e en é t a i en t r e s p e c t i v e m e n t à t r e n t e et c i n q u a n t e m è t r e s de 
d i s t ance ( p a r a g r a p h e 46 de l ' a r r ê t ) . Il faut avoir p r é s e n t à l 'espri t qu ' i l 
s 'agissai t d ' une opé ra t ion mi l i t a i r e , et qu 'e l le é t a i t p r é p a r é e et e x é c u t é e 
en s t r ic te conformi té aux ex igences mi l i t a i res de ce g e n r e d ' opé ra t i on . Si 
les t rois g e n d a r m e s ava ien t é té p rès du m a r i de la r e q u é r a n t e , le r é s u l t a t 
a u r a i t é té le m ê m e , avec la seule différence q u ' a u lieu d ' une p e r s o n n e , ce 
s e ra i en t q u a t r e p e r s o n n e s qu i a u r a i e n t é té pu lvér i sées . 

En r é s u m é , et s o m m e t o u t e , a u c u n a u t r e é l é m e n t ne vient é t aye r la 
t hè se de la r e q u é r a n t e selon laque l le les forces de sécur i t é s e ra i en t 
r e sponsab les du décès de son époux . 

P a r t a n t , il n 'y a pas eu viola t ion de l 'ar t icle 2 de ce chef. 
C u r i e u s e coïnc idence , j u s t e au m o m e n t où c e t t e affaire a é té conclue , 

u n e convent ion i n t e r n a t i o n a l e vena i t d ' ê t r e s ignée con t r e l 'u t i l i sa t ion des 
m i n e s a n t i p e r s o n n e l . Ce sont les compl ices t e r r o r i s t e s de M. D e m i r a y qui 
s è m e n t ces mines et c 'est le g o u v e r n e m e n t t u r c qu i pa ie la f ac tu re . 

3. N ' a y a n t pas t rouvé de violat ion de l 'ar t icle 2 pour m a n q u e de 
m e s u r e s de p ro t ec t i on de la vie, j e ne p a r t a g e pas non plus l 'opinion de la 
major i t é en ce qui conce rne l 'octroi , en é q u i t é , d ' u n e s o m m e aussi 
e x o r b i t a n t e pour le d o m m a g e m a t é r i e l et mora l p r é t e n d u m e n t subi , sans 
vérifier l 'effectivité et la réa l i té du pré judice m a t é r i e l invoqué . En effet, 
j ' e s t i m e q u e l o r squ ' un r e q u é r a n t invoque un d o m m a g e m a t é r i e l , il est 
t e n u de le quan t i f i e r e t d e le ven t i l e r , pièces à l ' appui . La major i t é elle-
m ê m e , t ou t en accep t an t et en a f f i rmant qu' i l n 'y avait a u c u n e indica t ion 
c o n c e r n a n t les gains du m a r i de la r e q u é r a n t e ( p a r a g r a p h e 67 de l ' a r rê t ) 
et la p e r t e subie , fait droi t à la d e m a n d e s t a t u a n t en é q u i t é . Ce n 'es t là 
q u ' u n e spécu la t ion qui s 'accorde m a l avec la no t ion de d é d o m m a g e m e n t 
p o u r pré judice m a t é r i e l . 
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SUMMARY1 

Death of a person placed in custody, following an explosion near an arms 
cache 

Article 2 

Life - Death of person placed in police custody, following explosion near arms cache — 
Circumstances of death in dispute - Positive obligation - Protection of life of person placed in 
custody - Effectiveness of investigation carried out following death ofperson placed in custody 

* 
* * 

The applicant's husband was arrested in 1994. His father lodged a complaint against 
some village guards whom he suspected of abducting his son. The public prosecutor 
informed him that he had been placed in custody at the gendarmerie station. 
However, some time later the applicant was informed that her husband's corpse 
had been found, three weeks after he had disappeared, near a village in the 
neighbouring district. The authorities stated that they had had an autopsy 
performed by a general practitioner because no forensic medical examiner was 
available, and had then buried the body since the deceased's relatives were not 
present and therefore could not organise the ceremony themselves. Still according 
to the authorities, the applicant's husband had confessed, after his arrest, to being a 
member of the PICK, and had offered to show the security forces the site of an arms 
cache belonging to that organisation. Once at the site he had been killed while 
approaching the arms cache when a grenade, booby-trapped by the PKK, exploded. 
None of the three gendarmes accompanying him had been hit in the explosion. A 
sketch map drawn by the gendarmes present shows that at the time of the explosion 
he was 1 m away from the arms cache, whereas the gendarmes accompanying him 
were 30 and 50 m away respectively. The public prosecutor's office dealing with the 
case established that death had been caused by the explosion of a booby-trapped 
grenade and declared that it had no jurisdiction to examine the complaint against 
the village guards. The public prosecutor's office forwarded the complaint against 
the village guards to the local administrative council for examination under the 
Law on the Prosecution of Civil Servants. Those administrative proceedings are still 
pending. A second set of proceedings, to identify the presumed murderers of the 
applicant's husband, are also, allegedly, still pending. 

Held 

(1) Government's preliminary objection: The Government claimed that the legal 
proceedings brought by the applicant's father-in-law were pending before the local 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t he C o u r t . 
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administrative council at the time when ihe present application was examined by 
the Court. They also affirmed that an investigation was under way to identify and 
arrest the members of the PKK who were presumed to have murdered the 
applicant's husband. The Court had observed, at the admissibility stage, that in 
the light of the circumstances of the case the Government's preliminary objection 
raised questions which were closely linked to those raised by the applicant's 
complaint under Article 2. It had therefore decided to join that objection to the 
merits and to examine them jointly. 
(2) Article 2: (a) The facts surrounding the death of the applicant's husband are 
in dispute. While not disputing the cause of her husband's death, the applicant 
alleged that he had been used as a human shield. Although the exact 
circumstances of the death could not be reliably established from the evidence on 
the case file, it had to be determined whether the relevant authorities had done all 
that could be expected of them to avoid a real and immediate risk to life. In the 
first place, the authorities had been in a position to evaluate the risks inherent in 
visiting the alleged site of the arms cache. Furthermore, the evidence provided by 
the Government showed that at the time of the explosion the applicant's husband 
had been 1 m away from the arms cache, whereas the gendarmes accompanying 
him had been 30 m away or more. The Government had been unable to give the 
reasons for proceeding in that way or to indicate the measures which had been 
taken to safeguard against the risk incurred by the applicant's husband. The 
State's responsibility for the death was thus engaged. 
Conclusion: violation (four votes to three). 

(b) With regard to the investigation carried out by the authorities, the relevant 
public prosecutor's office did not appear to have arranged a visit to the site of the 
incident or to have questioned the gendarmes present at the material lime. The 
autopsy carried out by a general practitioner contained little forensic evidence. 
Contrary to the authorities' affirmations, an autopsy carried out by a forensic 
medical examiner was necessary given that a death had occurred in the 
circumstances described. The role of the public prosecutor's office appeared to 
have been confined to giving a decision that it had no jurisdiction. Its decision 
had established the cause of death merely on the basis of reports provided by the 
gendarmeries and in the light of "all the information in the case file". Such a 
conclusion could be regarded as hasty given the scant amount of information 
available to the public prosecutor's office. With regard to the investigation 
carried out by the administrative bodies, and notwithstanding the serious doubts 
with regard to the independence of those bodies, the Government, while affirming 
that the investigation was still pending, had not provided any concrete information 
about the progress of the investigation despite the fact that four years had elapsed 
since the file had been transferred. The Government had not produced any 
document regarding the investigation which had purportedly been undertaken to 
find the presumed murderers of the applicant's husband and was, they 
maintained, still pending at the time of examination of the present application. 
In conclusion, the authorities had disregarded their obligation to carry out an 
investigation into the circumstances of the applicant's husband's death. The 
authorities could not be relieved of their obligation to carry out an effective 
investigation merely on account of the security situation in south-east Turkey. 
Conclusion: violation (unanimously). 
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(3) Article 5: Those complaints did not raise any issue distinct from those which 
had already been examined under Article 2. Accordingly, it was not necessary to 
examine them separately. 
Conclusion: not necessary to examine (unanimously). 
(4) Former Article 25 § 1: There was no evidence to support the applicant's 
allegation that the Turkish authorities had been exerting pressure on her late 
husband's family. The arrest report regarding the applicant's brother-in-law did 
not show that he had been questioned about the lodging of the present 
application with the Convention institutions. In conclusion, the facts were not 
sufficiently established to allow the Court to conclude that the authorities had 
intimidated the applicant, or members of her late husband's family, with a view 
to forcing her to withdraw or modify her application or to hinder her in any other 
way in the exercise of her right of individual petition. 
Conclusion: no violation (unanimously). 
Article 41: The Court awarded the applicant an amount in respect of pecuniary 
and non-pecuniary damage and another amount for costs and expenses. 
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In t h e c a s e o f D e m i r a y v. T u r k e y , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t ing as a 
C h a m b e r composed of: 

M r J . -P . COSTA, President, 
M r W. FUHRMANN, 

M r L. LOUCAIDES, 

M r P. KURIS, 

Sir Nicolas B-RAT7.A, 
Mrs H.S . GRYNY, judges, 
M r F . GÖECÜKLÜ, a d hoc judge, 

a n d also Mrs S. Doi.i.E, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 7 M a r c h , 17 O c t o b e r a n d 24 O c t o b e r 
2000, 

Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-
m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 27308/95) aga ins t the 
Republ ic of T u r k e y lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r f o rmer Art ic le 25 of t he Conven t ion 
for the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) by a T u r k i s h na t iona l , Mrs Asiye D e m i r a y ("the 
app l i can t " ) , on 18 April 1995. 

2. T h e app l i can t , who had been g r a n t e d legal a id , was r e p r e s e n t e d 
by M r M.S. T a n n k u l u , of the Diya rbak i r Bar . T h e T u r k i s h G o v e r n m e n t 
(" the G o v e r n m e n t " ) were r e p r e s e n t e d by M r A. K1I15, P e r m a n e n t 
R e p r e s e n t a t i v e of T u r k e y to the Counci l of E u r o p e . 

3. T h e appl icant a l leged t h a t h e r h u s b a n d had been killed by secur i ty 
forces while in d e t e n t i o n and tha t no inves t iga t ion had been ca r r i ed out by 
t he jud ic ia l a u t h o r i t i e s . 

4. T h e app l i ca t ion was t r a n s m i t t e d t o t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to the Conven t i on c a m e in to force (Art icle 5 § 2 of 
Protocol No . 11). 

5. T h e app l ica t ion was a l loca ted to the T h i r d Sect ion of the C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n t h a t Sect ion, t h e C h a m b e r 
t h a t would cons ider the case (Article 27 § 1 of the Conven t ion ) was 
c o n s t i t u t e d as provided in Ru le 26 § 1. M r R. T ü r m e n , t he j u d g e e lec ted 
in respec t of T u r k e y , w i t h d r e w from s i t t ing in t he case (Rule 28). T h e 
G o v e r n m e n t accordingly a p p o i n t e d Mr F. Gölcüklü to sit as an ad hoc 
j u d g e (Article 27 § 2 of the C o n v e n t i o n a n d Ru le 29 § 1). 
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6. By a decision of 21 S e p t e m b e r 1999, t he C h a m b e r dec la red the 
app l ica t ion admis s ib l e ' . 

7. T h e appl ican t and the G o v e r n m e n t each filed w r i t t e n obse rva t ions 
on the m e r i t s of t he case (Rule 59 § 1). T h e C h a m b e r hav ing dec ided , af ter 
consu l t ing t he pa r t i e s , t h a t no h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 
§ 2 in fine), bo th p a r t i e s were invi ted to submi t w r i t t e n c o m m e n t s on the 
obse rva t ions of t he o t h e r pa r ty , which they did. T h e appl icant also lodged 
h e r c la ims u n d e r Ar t ic le 41 of the C o n v e n t i o n , to which the G o v e r n m e n t 
have not repl ied . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l ican t is a T u r k i s h na t iona l . She was bo rn in 1969 and lives 
in Diya rbak i r . She lodged the appl ica t ion on he r own beha l f a n d on beha l f 
of her l a te h u s b a n d , A h m e t U e m i r a y , who, she a l leged , was killed by S t a t e 
secur i ty forces while in the i r custody. 

A. E v e n t s c o n c e r n i n g t h e d e a t h o f the a p p l i c a n t ' s h u s b a n d 

/. Facts as presented by the applicant 

9. A h m e t D e m i r a y , the app l i can t ' s h u s b a n d , was a r r e s t e d in 
Diya rbak i r on 21 Ju ly 1994. 

10. O n 28 J u l y 1994 the f a the r of A h m e t D e m i r a y a n d fa ther - in- law of 
t he app l i can t lodged a c r i m i n a l compla in t wi th t he publ ic p r o s e c u t o r a t 
t he Diya rbak i r Na t iona l Secur i ty C o u r t aga ins t t he village g u a r d s , H.E . , 
T.E. , O . E . , a n d o t h e r s whose iden t i ty he did not know, a l leging tha t they 
had a b d u c t e d his son on 22 J u l y 1994. In his compla in t he s t a t e d tha t his 
son 's life was in d a n g e r and t h a t the p e r s o n s n a m e d were respons ib le . 

O n the s a m e day the public p r o s e c u t o r in fo rmed A h m e t D e m i r a y ' s 
f a the r t h a t his son had been p laced in cus tody a t t he Diya rbak i r c en t r a l 
g e n d a r m e r i e s t a t ion . 

1 1. O n 15 Augus t 1994 t h e Lice publ ic p r o s e c u t o r in formed the mayor 
of Lice t h a t A h m e t D e m i r a y ' s body had b e e n found on 14 A u g u s t 1994 
n e a r the vil lage of Dibek (Lice). H e s t a t e d t h a t forensic medica l 
e x a m i n e r s had ca r r i ed ou t an e x a m i n a t i o n a n d a n au topsy of t he body. 
T h e publ ic p r o s e c u t o r also said t h a t since t he deceased ' s re la t ives had 

1. Note by the Registry. T h e C o u r t ' s d e c i s i o n is o b t a i n a b l e f r o m t h e R e g i s t r y . 
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not been in t he vicinity, bu t in the n e i g h b o u r i n g dis t r ic t of H a z r o , the body 
had been b u r i e d in the i r absence by Lice Dis t r ic t Counci l . 

12. T h e app l ican t a l leged tha t it was some t i m e before she l ea rn t of 
he r h u s b a n d ' s d e a t h . 

2. Facts as presented by the Government 

13. O n 21 J u l y 1994 A h m e t D e m i r a y was a r r e s t e d by officers from the 
Diya rbak i r Secur i ty D i r e c t o r a t e because of suspicious behav iour . D u r i n g 
q u e s t i o n i n g he s t a t e d t h a t he was a m e m b e r of the P K K ( W o r k e r s ' Pa r t y 
of K u r d i s t a n ) and offered to show the secur i ty forces one of t h e 
o rgan i sa t i on ' s a r m s caches . 

O n the s a m e day he was t r ans f e r r ed to the Diya rbak i r provincial 
g e n d a r m e r i e c o m m a n d for ques t ion ing . 

Last ly , a n d in connec t ion wi th his s t a t e m e n t s conce rn ing the location of 
t he a r m s cache in ques t ion , he was h a n d e d over to a t e a m from the Lice 
dis t r ic t g e n d a r m e r i e on 8 Augus t 1994 to t a k e t h e m to the si te in ques t ion . 

14. O n 13 A u g u s t 1994 A h m e t D e m i r a y m a d e a s t a t e m e n t to t he Lice 
g e n d a r m e r i e . 

15. A visit was o rgan i sed by the g e n d a r m e r i e to t he a l leged site of the 
a r m s cache in ques t ion . O n 14 Augus t 1994 A h m e t D e m i r a y , a c c o m p a n i e d 
by t h r e e g e n d a r m e s , a r r ived a t the scene at a p p r o x i m a t e l y 4.30 a .m. As he 
was a p p r o a c h i n g the a r m s cache , t he g e n d a r m e s h e a r d a n explosion. 
A h m e t D e m i r a y was killed by the explosion of a booby- t r apped g r e n a d e 
p l a n t e d by the PKK. T h e r e w e r e no o t h e r v ic t ims . 

16. In an o r d e r of 29 M a y 1996 the Lice publ ic p rosecu to r ' s office found 
t h a t A h m e t D e m i r a y had b e e n killed following the explosion of a booby-
t r a p p e d g r e n a d e p l a n t e d by the P K K . It dec l a r ed t h a t it had no 
ju r i sd ic t ion ratione materiae to e x a m i n e t h e compla in t lodged by A h m e t 
D e m i r a y ' s f a the r and dec ided to forward t he inves t iga t ion file conce rn ing 
t h e vil lage g u a r d s to the local a d m i n i s t r a t i v e council of Kocakoy for 
e x a m i n a t i o n u n d e r t he Law on the P rosecu t ion of Civil Se rvan t s . 

Those p roceed ings a re still pend ing . 
17. O n 27 S e p t e m b e r 1994 the public p rosecu to r at t he Diyarbak i r 

Na t iona l Secur i ty C o u r t gave an o r d e r d i scon t inu ing the c r imina l 
p roceed ings aga ins t t h e app l i can t ' s h u s b a n d on the g round t h a t he had 
since died. 

3. Material submitted by the parties 

18. D u r i n g the p roceed ings before t he C o m m i s s i o n a n d before the 
C o u r t the p a r t i e s s u b m i t t e d a n u m b e r of m a t e r i a l s . A m o n g o t h e r th ings , 
t he C o u r t r e q u e s t e d t he G o v e r n m e n t to provide it wi th a full copy of the 
inves t iga t ion file on t he inc iden t d u r i n g which A h m e t D e m i r a y had died, 
bu t t he r e q u e s t r e m a i n e d u n a n s w e r e d . N e i t h e r did t h e G o v e r n m e n t 
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s u b m i t any d o c u m e n t r e l a t i ng to any inves t iga t ion c o m m e n c e d in o r d e r to 
identify a n d a r r e s t A h m e t D e m i r a y ' s p r e s u m e d ki l lers , who a re a l legedly 
m e m b e r s of the P K K . 

T h e d o c u m e n t s of i n t e r e s t to the p r e s e n t case a r e t he following. 

(a) T r a n s c r i p t o f s t a t e m e n t t a k e n f r o m A h m e t D e m i r a y a t t h e L i c e 

g e n d a r m e r i e s t a t i o n 

19. Th i s d o c u m e n t was provided by t h e G o v e r n m e n t , but t he appl ican t 
d i spu t ed t he a u t h e n t i c i t y of A h m e t D e m i r a y ' s s i g n a t u r e . She provided 
d o c u m e n t s f rom 1993 showing he r h u s b a n d ' s s i g n a t u r e a n d a s s e r t e d t h a t 
t h e difference was obvious. T h e r e l evan t p a r t of the t r a n s c r i p t r e a d s as 
follows: 

" Q u e s t i o n : A r e you a m e m b e r of a p a r t y , a s s o c i a t i o n o r t r a d e u n i o n c a r r y i n g on legal 

o r i l lega l a c t i v i t i e s ? 

R e p l y : I a m n o t a m e m b e r of a n y p a r t y , t r a d e u n i o n o r a s s o c i a t i o n , b u t I a m a 

s y m p a t h i s e r of t h e P K K t e r r o r i s t o r g a n i s a t i o n . I h a v e g iven t h e P K K financial 

a s s i s t a n c e . I h a v e w o r k e d w i t h i n t h e P K K as a c o u r i e r a n d g u i d e a n d h a v e s u p p l i e d it 

w i t h log i s t i ca l s u p p o r t . I h a v e c o l l e c t e d s u m s of m o n e y in t h e v i l l ages a n d h a n d e d t h e m 

o v e r t o t h e P K K . 

Q u e s t i o n : W h a t w e r e y o u r a c t i v i t i e s w i t h i n t h e P K K ? 

R e p l y : ... W e w e n t t o l ay a n t i - p e r s o n n e l m i n e s in t h e v ic in i ty of t h i s t h i r d b r i d g e . 

... I c a n s h o w y o u t h e a r m s c a c h e w h e n e v e r you w i s h , n e a r t h e f o u n t a i n . ... I h a v e h a d 

e n o u g h , I n o l o n g e r w a n t t o e n g a g e in t h i s t y p e of a c t i v i t y a n d r e g r e t h a v i n g t a k e n p a r t 

in t h e s e t e r r o r i s t a c t i v i t i e s . N o w I a m t h i n k i n g of m y f ami ly a n d I w a n t t o c o o p e r a t e w i t h 

t h e S t a t e . I c a n s h o w you t h e o r g a n i s a t i o n ' s a r m s c a c h e ( w e a p o n s a n d m i n e s ) . " 

(b) S k e t c h m a p o f t h e s c e n e 

20. T h e G o v e r n m e n t provided a ske tch m a p of t he scene , which was 
d r a w n by the g e n d a r m e r i e . Accord ing to t he ske tch m a p , at t he t i m e of 
the explosion A h m e t D e m i r a y was 1 m away from the a r m s cache , 
w h e r e a s two of the g e n d a r m e s a c c o m p a n y i n g him were 30 m away and 
the th i rd 50 m away, fo rming an isosceles t r i ang le wi th t he a r m s cache at 
the c e n t r e . 

(c) A u t o p s y r e p o r t o f 14 A u g u s t 1 9 9 4 ( e x t r a c t ) 

21 . Th i s r e p o r t was d r a w n u p by a g e n e r a l p rac t i t i one r , 
Dr Sami K a r a k a . T h e re levan t p a r t of it r eads as follows: 

' ' F o l l o w i n g a cal l f rom t h e g e n d a r m e r i e c o m m a n d t o i n f o r m us t h a t a n i n d i v i d u a l h a d 

d i e d w h i l e s h o w i n g g e n d a r m e s a s i te w h e n m i n e s b o o b y - t r a p p e d by t h e P K K 

o r g a n i s a t i o n w e r e d e t o n a t e d , w e [ t h e p u b l i c p r o s e c u t o r , t h e c l e r k of t h e c o u r t a n d t h e 

d o c t o r ] w e n t t h e s a m e d a y a t 7.40 a . m . t o t h e g a r d e n of t h e d i s t r i c t c o m m i s s i o n e r ' s 

c o m m a n d o s u n i t w h e r e t h e c o r p s e h a d b e e n t a k e n . W e w e r e u n a b l e t o vis i t t h e s c e n e of 

t he i n c i d e n t b e c a u s e it w a s u n s a f e t o d o s o . S i n c e n e i t h e r a fo rens ic m e d i c a l e x a m i n e r 
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n o r a p a t h o l o g i s t w a s p r e s e n t , we e x p l a i n e d to D r S a m i K a r a k a w h a t h e h a d to d o a n d he 
took t h e o a t h . ... 

W e i d e n t i f i e d t h e d e c e a s e d by m e a n s of t h e p h o t o on his i d e n t i t y c a r d . ... 

In t h e h e a d a r e a , t h e l o w e r j a w h a d b e e n e n t i r e l y d e s t r o y e d a n d t h e a n t e r i o r p a r t of 

t h e t h o r a x a n d t h e o r g a n s of t h a t a r e a of t h e b o d y h a d b e e n c o m p l e t e l y d e s t r o y e d . T h e 

t w o - t h i r d s p a r t of t h e left f o r e a r m h a d b e e n a m p u t a t e d , p r o b a b l y d u e t o a n e x p l o s i o n a t 

v e r y c lose r a n g e . N o t r a c e of i n j u r i e s in f l ic ted by a firearm o r a b l a d e d w e a p o n w a s found 

on t h e r e s t o f t h e body . S ince r e s p i r a t o r y a n d c i r c u l a t o r y de f i c i ency d u e t o i n ju ry f rom a n 

e x p l o s i o n two o r t h r e e h o u r s e a r l i e r h a d b e e n e s t a b l i s h e d a s t h e c a u s e of d e a t h , a classic-

a u t o p s y w a s not d e e m e d n e c e s s a r y . " 

(d) O r d e r b y t h e L i c e p u b l i c p r o s e c u t o r ' s o f f i c e d e c l a r i n g t h a t it h a d n o 
j u r i s d i c t i o n 

22. T h i s decis ion was given on 29 M a y 1996 by the Lice public 
p rosecu tor ' s office for the a t t en t i on of the Kocakoy Distr ict Commiss ione r ' s 
Office. It r eads as follows: 

" P u b l i c p r o s e c u t i o n 

I n t e r v e n e r : Hi i sn i i D e m i r a y [ a p p l i c a n t ' s f a t h e r - i n - l a w ] 

S u s p e c t s : [ t h e t h r e e v i l l a g e g u a r d s ] 

C r i m e : a b d u c t i o n a n d m u r d e r 

D a t e of c r i m e : 27 J u l y 1994 

A l t h o u g h t h e i n t e r v e n e r a l l e g e d t h a t h i s son h a d b e e n a b d u c t e d a n d k i l led by t h e 

s u s p e c t s , it h a s b e e n n o t e d t h a t t h e d e c e a s e d , w h o b e l o n g e d to t h e P K K o r g a n i s a t i o n , 

h a d b e e n a r r e s t e d o n 21 J u l y 1994 by t h e t e a m s f r o m t h e D i y a r b a k t r S e c u r i t y 

D i r e c t o r a t e . A f t e r it h a d b e e n e s t a b l i s h e d t h a t h e o p e r a t e d in t h e r u r a l a r e a , h e w a s 

t r a n s f e r r e d o n 23 J u l y 1994 t o t h e p r o v i n c i a l g e n d a r m e r i e c o m m a n d a n d t a k e n to t h e 

v i l l age of Y o l c a t i by m e m b e r s of t h e L ice d i s t r i c t g e n d a r m e r i e c o m m a n d . As h e w a s 

s h o w i n g t h e m t h e s i t e of o n e of t h e P K K ' s a r m s c a c h e s , h e w a s k i l led w h e n a g r e n a d e 

b o o b y - t r a p p e d by t h e P K K e x p l o d e d . T h o s e fac t s w e r e c o m m u n i c a t e d in t h e d o c u m e n t s 

of t h e p r o v i n c i a l g e n d a r m e r i e c o m m a n d , d a t e d 7 D e c e m b e r 1995, a n d in t h e d o c u m e n t 

of t h e L ice d i s t r i c t g e n d a r m e r i e c o m m a n d d a t e d 15 A u g u s t 1995. T h e fac t s w e r e 

e s t a b l i s h e d f r o m t h e a b o v e - m e n t i o n e d d o c u m e n t s a n d t h e c o n t e n t s of t h e file. O u r 

p u b l i c p r o s e c u t o r ' s office d e c l a r e s t h a t it h a s no j u r i s d i c t i o n ratione materiae g i v e n t h a t 

t h e a c c u s e d a r e v i l l age g u a r d s a n d t h a t a n i n v e s t i g a t i o n i n t o a c t s c o m m i t t e d by t h e m is 

g o v e r n e d by t h e p r o v i s i o n s of A r t i c l e 4 , p a r a g r a p h (i) of L e g i s l a t i v e D e c r e e no . 285 on 

t h e e x e r c i s e of e m e r g e n c y p o w e r s . T h e p u b l i c p r o s e c u t o r ' s office h a s d e c i d e d t o f o r w a r d 

t h e i n v e s t i g a t i o n file to t h e K o c a k o y D i s t r i c t C o m m i s s i o n e r ' s Off ice w h i c h will e x a m i n e 

it a n d d o t h e n e c e s s a r y in a c c o r d a n c e w i t h t h e L a w o n t h e P r o s e c u t i o n of Civi l S e r v a n t s . " 

( e ) S t a t e m e n t b y t h e a p p l i c a n t o f 18 O c t o b e r 1 9 9 9 

23. T h e appl ican t m a d e the following s t a t e m e n t r e g a r d i n g the 
c i r c u m s t a n c e s in which she was in fo rmed of he r h u s b a n d ' s d e a t h : 

" In so far a s I r e m e m b e r , t h e L ice p u b l i c p r o s e c u t o r s e n t my h u s b a n d ' s d e a t h 

c e r t i f i c a t e to H a z r o w h e r e m y f a t h e r - i n - l a w l ives a n d o u r c e n s u s r e c o r d s a r e k e p t . In 

t h a t c o n n e c t i o n t h e H a z r o p u b l i c p r o s e c u t o r s u m m o n e d m y f a t h e r - i n - l a w to co l lec t m y 
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h u s b a n d ' s d e a t h c e r t i f i c a t e . A f t e r c o l l e c t i n g it, my f a t h e r - i n - l a w c a m e t o D i y a r b a k i r . 

T o g e t h e r , w e w e n t t o Lice w h e r e w e f irst m e t t h e m a y o r in o r d e r t o e n q u i r e a s t o t h e 

s t e p s t o be t a k e n for t h e b u r i a l . H e i n f o r m e d us t h a t t h e d i s i n t e g r a t e d c o r p s e h a d b e e n 

r e t r i e v e d a t t h e s i te a n d b u r i e d a s o r d e r e d . W e a s k e d h i m w h a t h a d b e e n clone w i t h m y 

h u s b a n d ' s i d e n t i t y c a r d , c l o t h e s a n d o t h e r p e r s o n a l e f fec t s . H e r e p l i e d t h a t he h a d g i v e n 

t h e m t o t h e p u b l i c p r o s e c u t o r ' s office a n d a d v i s e d u s t o c o n t a c t t h e m . 

O n t h e s a m e d a y w e w e n t to t h e L i ce p u b l i c p r o s e c u t o r ' s office, b u t t h e p u b l i c 

p r o s e c u t o r w a s no t t h e r e . W e s p o k e t o his d e p u t y a n d a s k e d h i m t o o p e n t h e g r a v e so 

t h a t w e c o u l d sec w h e t h e r it w a s i n d e e d my h u s b a n d o r no t . H e to ld us t h a t he w a s no t in 

a p o s i t i o n to o p e n t h e g r a v e ; n e i t h e r d id he show us t h e p h o t o g r a p h s of m y h u s b a n d . W e 

w a n t e d h i m t o g ive us t h e c l o t h e s , b u t a n official f rom t h e Lice p u b l i c p r o s e c u t o r ' s office 

told us t h a t t h e y h a d s e n t t h e m to H a z r o w i t h t h e d e a t h c e r t i f i c a t e . A f t e r Lice w e w e n t 

to t h e H a z r o p u b l i c p r o s e c u t o r ' s office. W e to ld t h e m t h a t w e u n d e r s t o o d t h a t t h e 

c l o t h e s h a d b e e n s e n t t h e r e . T h e y to ld us , h o w e v e r , t h a t t h e y h a d no t r e t r i e v e d t h e m . 

W c w e r e u n a b l e t o c o n t i n u e w i t h o u r e n q u i r i e s . 

I d id no t l e a r n of m y h u s b a n d ' s d e a t h u n t i l my f a t h e r - i n - l a w a r r i v e d in D i y a r b a k i r 

a f t e r he h a d b e e n s u m m o n e d by t h e H a z r o pub l i c p r o s e c u t o r on r e c e i p t of t h e d e a t h 

c e r t i f i c a t e f rom L ice . If I a m not m i s t a k e n , I w a s t h e r e f o r e no t i n f o r m e d u n t i l a w e e k 

l a t e r . 

H o w e v e r , t h o s e w h o h a d a r r e s t e d m y h u s b a n d k n e w o u r a d d r e s s we l l b e c a u s e it is 

w r i t t e n o n t h e t r a n s c r i p t o f t h e s t a t e m e n t s b e a r i n g a s i g n a t u r e w h i c h I be l i eve t o be 

fo rged s ince it is not t h a t of m y h u s b a n d . At t h e m a t e r i a l t i m e w e w e r e r e n t i n g a fiat, 

w h e r e I a m stil l l iv ing n o w . As m y a d d r e s s w a s k n o w n I c o u l d eas i ly h a v e b e e n i n f o r m e d 

of m y h u s b a n d ' s d e a t h a n d r e q u e s t e d t o a t t e n d t h e a u t o p s y . T h e fact t h a t I w a s no t 

s u m m o n e d s h o w s t h a t c e r t a i n t h i n g s h a v e b e e n c o n c e a l e d a n d t h a t m y h u s b a n d w a s 

i n d e e d m u r d e r e d . ..." 

B. E v e n t s o c c u r r i n g a f ter the a p p l i c a t i o n w a s l o d g e d 

24. In h e r l e t t e r s of 28 J u n e and 17 J u l y 1996 to t he C o m m i s s i o n , t he 
app l ican t m a i n t a i n e d t h a t since not ice of t he app l ica t ion had been given 
to t he G o v e r n m e n t t h e secur i ty forces had been p u t t i n g p re s su re on he r 
and he r h u s b a n d ' s family to w i t h d r a w h e r app l ica t ion . She s t a t e d t h a t 
A h m e t D e m i r a y ' s fa ther a n d b r o t h e r h a d b e e n placed in police custody. 
In her l e t t e r of 6 J u l y 1996, t he app l ican t s t a t e d t h a t he r h u s b a n d ' s 
b r o t h e r , M r Erda l D e m i r a y , had been placed in police cus tody aga in on 
4 J u l y 1996 for t he s a m e reasons . 

T h e app l ican t p roduced a s t a t e m e n t by he r b ro the r - in - l aw d a t e d 
22 O c t o b e r 1999. H e said t h a t he h a d been a r r e s t e d by the secur i ty forces 
a n d t h a t d u r i n g his t i m e in police cus tody he h a d b e e n asked why t h e 
app l i can t had lodged an app l ica t ion aga ins t t h e S t a t e . 

25. T h e d o c u m e n t s provided to t he C o u r t ( a r r e s t r epo r t a n d decision 
of t h e D iya rbak i r Na t iona l Secur i ty C o u r t ) show t h a t M r Erda l D e m i r a y 
was a r r e s t e d on 4 J u l y 1996 and r e l eased on 9 J u l y 1996. O n 3 0 J u l y 1996 he 
was accused of hav ing c o m m i t t e d offences aga ins t the in t eg r i ty of t he 
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S t a t e . In a decis ion of 22 S e p t e m b e r 1997, he was a c q u i t t e d by t h e 
D iya rbak i r N a t i o n a l Secur i ty C o u r t . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

26. T h e re levan t e l e m e n t s of d o m e s t i c law in this case can be 
s u m m a r i s e d as follows. 

27. U n d e r t h e C r i m i n a l Code all forms of homic ide (Articles 448 to 
455) a n d a t t e m p t e d homic ide (Art icles 61 and 62) c o n s t i t u t e c r imina l 
offences. T h e a u t h o r i t i e s ' ob l iga t ions in respec t of conduc t ing a 
p r e l i m i n a r y inves t iga t ion in to ac ts or omiss ions capab le of c o n s t i t u t i n g 
such offences t h a t have b e e n r e p o r t e d to t h e m a re governed by Art ic les 
151 to 153 of the Code of C r i m i n a l P r o c e d u r e . Any offence may be 
r e p o r t e d to the a u t h o r i t i e s or m e m b e r s of t he secur i ty forces as well as to 
public p r o s e c u t o r s ' offices. T h e compla in t m a y be m a d e in wr i t ing or 
orally. If it is m a d e orally, t h e a u t h o r i t y m u s t m a k e a record of it 
(Article 151). 

A public p rosecu to r who is in fo rmed by any m e a n s w h a t s o e v e r of a 
s i tua t ion t h a t gives rise to t he suspicion t h a t an offence has been 
c o m m i t t e d is obliged to inves t iga te t he facts in o r d e r to decide w h e t h e r 
or not t h e r e should be a p rosecu t ion (Article 153 of t he Code of C r i m i n a l 
P r o c e d u r e ) . 

28. If t h e r e is evidence to sugges t t h a t a d e a t h is not d u e to n a t u r a l 
causes , m e m b e r s of the securi ty forces who have been informed of tha t fact 
are r equ i red to advise the public prosecutor or a c r imina l cour t j u d g e 
(Article 152). By Art ic le 235 of the C r i m i n a l Code , any public official who 
fails to repor t to the police or a public p rosecu tor ' s office an offence of which 
he has become aware in the course of his du t i e s is liable to i m p r i s o n m e n t . 

29. If t he suspec ted offender is a civil s e rvan t and if t he offence was 
c o m m i t t e d d u r i n g t h e p e r f o r m a n c e of his du t i e s , the p r e l im ina ry 
inves t iga t ion of the case is gove rned by the Law of 1914 on the 
P rosecu t ion of Civil Se rvan t s , which res t r i c t s the public p rosecu to r ' s 
jur isdic t ion ratione personae at t h a t s t age of the p roceed ings . In such cases 
it is for t he r e l evan t local a d m i n i s t r a t i v e council (for the distr ict or 
province, d e p e n d i n g on the suspec t ' s s t a t u s ) to conduc t the p r e l i m i n a r y 
inves t iga t ion a n d , consequen t ly , to dec ide w h e t h e r to p ro secu t e . O n c e a 
decis ion to p rosecu te has been t a k e n , it is for t he public p rosecu to r to 
inves t iga te the case . 

A n a p p e a l to the S u p r e m e A d m i n i s t r a t i v e C o u r t lies aga ins t a decision 
of t he council . If a decision not to p ro secu t e is t a k e n , the case is 
a u t o m a t i c a l l y r e fe r red to t h a t cour t . 

30. By v i r tue of Art ic le 4, p a r a g r a p h (i), of Legis la t ive D e c r e e no. 285 
of 10 J u l y 1987 on the a u t h o r i t y of the governor of a s t a t e of e m e r g e n c y 
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region, t he 1914 Law also appl ies to m e m b e r s of t he secur i ty forces u n d e r 
t he governor ' s au tho r i t y . 

T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

31 . T h e G o v e r n m e n t m a i n t a i n e d t h a t t he p roceed ings i n s t i t u t ed by 
the app l i can t ' s fa ther - in- law aga ins t t he t h r e e vil lage g u a r d s , H.E. , T .E. , 
a n d O.E. , who he c l a imed were respons ib le for t he a l leged abduc t ion of 
A h m e t Demi ray , were p e n d i n g before t h e local a d m i n i s t r a t i v e council of 
Kocakoy. T h e y also a s s e r t e d t h a t an inves t iga t ion was be ing ca r r i ed ou t to 
identify and a r r e s t t he m e m b e r s of the P K K who were p r e s u m e d to have 
m u r d e r e d A h m e t D e m i r a y . D o m e s t i c r e m e d i e s had not t he re fo re b e e n 
e x h a u s t e d . 

32. T h e app l i can t observed t h a t he r fa ther - in- law h a d exp re s sed his 
conce rn as to his son's fate in the compla in t he had lodged before be ing 
informed tha t his son had been placed in cus tody. She s u b m i t t e d t h a t , 
hav ing been in fo rmed tha t he r h u s b a n d had died while in cus tody, t h e 
publ ic p r o s e c u t o r should have ca r r i ed out a n inves t iga t ion ex officio in to 
t h e exact c i r c u m s t a n c e s of his d e a t h a n d i n s t i t u t e d p roceed ings a g a i n s t 
the g e n d a r m e s who h a d a c c o m p a n i e d h im to t he site of t he a r m s cache . 

33 . T h e C o u r t r e i t e r a t e s t h a t the ru le of e x h a u s t i o n of d o m e s t i c 
r e m e d i e s r e fe r red to in Art ic le 35 § 1 of the Conven t i on obliges 
app l i can t s to use first the r e m e d i e s t h a t a re no rma l ly avai lable a n d 
sufficient in t he d o m e s t i c legal sys tem to enab le t h e m to ob ta in r ed re s s 
for t he b r e a c h e s a l leged. T h e ex i s tence of the r e m e d i e s m u s t be 
sufficiently ce r t a in , in p rac t i ce as well as in theory , failing which they will 
lack t he r equ i s i t e accessibi l i ty and effectiveness (see t h e Ya§a v. T u r k e y 
j u d g m e n t of 2 S e p t e m b e r 1998, Reports of Judgments and Decisions 1998-VI, 
p . 2431 , § 71). 

34. T h e app l ica t ion of the e x h a u s t i o n of d o m e s t i c r e m e d i e s ru le m u s t 
m a k e due a l lowance , however , for the fact t h a t it is be ing appl ied in t he 
con tex t of m a c h i n e r y for t he p ro t ec t i on of h u m a n r igh ts t ha t t h e 
C o n t r a c t i n g P a r t i e s a g r e e d to set up . Accordingly, the C o u r t h a s 
recognised t h a t Ar t ic le 35 m u s t be appl ied wi th s o m e d e g r e e of flexibility 
a n d w i thou t excessive fo rmal i sm. It has fu r the r r ecogn ised t h a t t he ru le of 
e x h a u s t i o n is n e i t h e r abso lu te nor capab le of be ing appl ied au tomat i ca l ly ; 
in reviewing w h e t h e r it has been observed , it is e s sen t i a l to have r e g a r d to 
the c i r c u m s t a n c e s of t he individual case . T h i s m e a n s , in pa r t i cu la r , t h a t 
the C o u r t m u s t t ake rea l is t ic account not only of t he ex i s tence of formal 
r e m e d i e s in t h e legal sy s t em of t h e C o n t r a c t i n g P a r t y conce rned , bu t a lso 
of t he con tex t in which they o p e r a t e , as well as t he pe r sona l c i r c u m s t a n c e s 
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of t he app l i can t . It m u s t t h e n e x a m i n e w h e t h e r , in all the c i r c u m s t a n c e s of 
t he case , the app l ican t did eve ry th ing t h a t could r easonab ly be expec ted of 
h im to exhaus t d o m e s t i c r e m e d i e s (see the Akdivar and O t h e r s v. T u r k e y 
j u d g m e n t of 16 S e p t e m b e r 1996, Reports 1996-IV, p . 1211, § 69; t he Aksoy 
v. T u r k e y j u d g m e n t of 18 D e c e m b e r 1996, Reports 1996-VI, p . 2276, §§ 53-
54; a n d the Ya§a j u d g m e n t ci ted above , p . 2432, § 77). 

35. W i t h r ega rd to the p r e s e n t case , t he C o u r t observed , in its decis ion 
on admiss ibi l i ty , t h a t in the light of the c i r c u m s t a n c e s of t he case t h e 
G o v e r n m e n t ' s p r e l i m i n a r y object ion ra i sed issues which were closely 
l inked to those ra ised by the app l ican t u n d e r Art ic le 2 of the Conven t ion . 
Accordingly, it dec ides to jo in t he p r e l i m i n a r y object ion to the m e r i t s (see 
p a r a g r a p h s 48-54 below). 

II. A L L E G E D V I O L A T I O N S O F A R T I C L E 2 O F T H E C O N V E N T I O N 

36. T h e app l ican t m a i n t a i n e d t h a t h e r h u s b a n d h a d b e e n killed by 
secur i ty forces whi le in the i r cus tody a n d t h a t no effective inves t iga t ion 
had been ca r r i ed ou t by t he jud ic ia l a u t h o r i t i e s . She compla ined of a 
violat ion of Art ic le 2 of the C o n v e n t i o n , which provides : 

" 1 . E v e r y o n e ' s r i g h t lo life sha l l be p r o t e c t e d by l aw. N o o n e sha l l be d e p r i v e d of h i s 

life i n t e n t i o n a l l y save in t h e e x e c u t i o n of a s e n t e n c e of a c o u r t fo l lowing his conv ic t i on of 

a c r i m e for w h i c h t h i s p e n a l t y is p r o v i d e d by l aw. 

2. D e p r i v a t i o n of life sha l l not be r e g a r d e d a s in f l ic ted in c o n t r a v e n t i o n of t h i s A r t i c l e 

w h e n it r e s u l t s f rom t h e u s e of force w h i c h is n o m o r e t h a n a b s o l u t e l y n e c e s s a r y : 

(a ) in d e f e n c e of a n y p e r s o n f rom u n l a w f u l v i o l e n c e ; 

(b) in o r d e r t o effect a lawful a r r e s t o r t o p r e v e n t t h e e s c a p e of a p e r s o n lawfully 

d e t a i n e d ; 

(c) in a c t i o n lawful ly t a k e n for t h e p u r p o s e of q u e l l i n g a r io t o r i n s u r r e c t i o n . " 

37. T h e G o v e r n m e n t d i s p u t e d those a l l ega t ions . T h e y m a i n t a i n e d t h a t 
the app l i can t ' s h u s b a n d had been killed while showing the g e n d a r m e s an 
a r m s cache w h e n a booby- t r apped g r e n a d e p l an t ed by the P K K exploded. 
T h e y t h u s d i spu t ed t he S t a t e ' s responsibi l i ty u n d e r this provision of t he 
C o n v e n t i o n . 

A. T h e c i r c u m s t a n c e s o f t h e d e a t h o f the a p p l i c a n t ' s h u s b a n d 

38. T h e appl icant po in ted out , firstly, tha t none of the m e m b e r s of t he 
securi ty forces had been injured by the explosion in which her husband had 
been killed, whereas a booby- t rapped g r e n a d e was liable to project a n u m b e r 
of f r agmen t s . She s u b m i t t e d tha t her husband had been used as a h u m a n 
shield w h e n indica t ing t he site of the a r m s cache in ques t ion and tha t he 
had therefore died in c i rcumstances engag ing the au tho r i t i e s ' responsibili ty. 
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39. T h e G o v e r n m e n t den ied the S t a t e ' s responsibi l i ty u n d e r Ar t ic le 2 
of t he Conven t i on and s u b m i t t e d tha t m e m b e r s of t he P K K were solely 
respons ib le for A h m e t D e m i r a y ' s d e a t h . 

40. T h e C o u r t r e i t e r a t e s t h a t Art ic le 2, which sa fegua rds the r ight to 
life a n d sets ou t t he c i r c u m s t a n c e s w h e n dep r iva t ion of life m a y be 
justified, r a n k s as one of the most f u n d a m e n t a l provisions in t h e 
C o n v e n t i o n , to which no de roga t i on is p e r m i t t e d . T o g e t h e r wi th Art ic le 3, 
it a lso e n s h r i n e s one of t h e basic va lues of t he d e m o c r a t i c societ ies m a k i n g 
u p the Counc i l of E u r o p e . T h e c i r c u m s t a n c e s in which depr iva t ion of life 
m a y be jus t i f ied m u s t t he re fo re be s t r ic t ly c o n s t r u e d . T h e object and 
p u r p o s e of t he Conven t i on as an i n s t r u m e n t for t he p ro tec t ion of 
individual h u m a n be ings also r equ i r e s tha t Art ic le 2 be i n t e r p r e t e d and 
appl ied so as to m a k e its sa feguards prac t ica l a n d effective (see Salman 
v. Turkey [ G C ] , no. 21986/93 , § 97, E C H R 2000-V1I). 

11. T h e text of Art ic le 2, r ead as a whole , d e m o n s t r a t e s t h a t it covers 
not only i n t e n t i o n a l kill ing, bu t also the s i tua t ions w h e r e it is p e r m i t t e d to 
use force which m a y resu l t , as an u n i n t e n d e d o u t c o m e , in t he dep r iva t ion 
of life. Art ic le 2 m a y also imply in ce r t a in well-defined c i r c u m s t a n c e s a 
posit ive ob l iga t ion on t h e a u t h o r i t i e s t o t a k e p reven t ive o p e r a t i o n a l 
m e a s u r e s to p ro tec t an individual for w h o m they a r e respons ib le (see, 
mutatis mutandis, t he O s m a n v. the U n i t e d K i n g d o m j u d g m e n t of 
28 O c t o b e r 1998, Reports 1998-VIII, p . 3159, § 115). 

42. In the light of t he i m p o r t a n c e of the p ro t ec t i on afforded by 
Art ic le 2, t he C o u r t m u s t subject dep r iva t ions of life to t he most careful 
scru t iny , t ak ing into cons ide ra t ion not only the ac t ions of S t a t e a g e n t s , bu t 
also all t he s u r r o u n d i n g c i r c u m s t a n c e s . Pe r sons in cus tody a r e in a 
vu lne rab l e posi t ion and the au tho r i t i e s a re u n d e r a d u t y to p ro tec t 
t h e m . C o n s e q u e n t l y , w h e r e an individual is t a k e n in to police cus tody in 
good hea l t h a n d is found to be injured on re lease , it is i n c u m b e n t on t h e 
S t a t e to provide a p laus ib le exp l ana t i on of how those injur ies were caused . 
T h e obl iga t ion on the a u t h o r i t i e s to account for t he t r e a t m e n t of an 
individual in cus tody is pa r t i cu la r ly s t r i ngen t w h e r e t h a t individual dies 
(see Salman c i ted above, § 99). 

43 . In assess ing ev idence , t he g e n e r a l pr inciple appl ied in cases has 
been to apply the s t a n d a r d of p roo f "beyond r ea sonab l e d o u b t " . However , 
such proof m a y follow from the coexis tence of sufficiently s t r ong , c lear a n d 
conco rdan t inferences or of s imi lar u n r e b u t t e d p r e s u m p t i o n s of fact. 
W h e r e t he even t s in issue lie wholly, or in la rge pa r t , wi th in the exclusive 
knowledge of t he a u t h o r i t i e s , as in the case of pe r sons wi th in the i r cont ro l 
in cus tody, s t r o n g p r e s u m p t i o n s of fact will ar ise in respec t of injuries a n d 
d e a t h occur r ing d u r i n g t h a t d e t e n t i o n . Indeed , t he b u r d e n of proof m a y be 
r e g a r d e d as r e s t i n g on the a u t h o r i t i e s to provide a sa t i s fac tory and 
convincing e x p l a n a t i o n . 
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44. In the ins tan t case the c i r cums tances s u r r o u n d i n g A h m e t Demi ray ' s 
d e a t h a re in d i spu te . Even if the appl icant a p p e a r s to accept , in her 
observa t ions on t h e m e r i t s of the case , t h e G o v e r n m e n t ' s version according 
to which her h u s b a n d was killed following an explosion of a booby- t rapped 
g r e n a d e , she s u b m i t s t h a t the c i r cums tances s u r r o u n d i n g the d e a t h suggest 
t h a t A h m e t D e m i r a y was de l ibera te ly used as a h u m a n shield, which is 
formally d i spu ted by the G o v e r n m e n t . 

45 . T h e C o u r t no tes , having r e g a r d to the scan ty evidence on the case 
file, t h a t it is imposs ib le to es tab l i sh re l iably the exact c i r c u m s t a n c e s of 
A h m e t D e m i r a y ' s d e a t h . It needs to be d e t e r m i n e d , however , w h e t h e r 
the r e l evan t a u t h o r i t i e s did all t h a t could be reasonably expec t ed of t h e m 
to avoid a real a n d i m m e d i a t e risk to life of which they h a d or ought to 
have had knowledge . 

46. In t h a t connect ion t he C o u r t no tes t h a t t he au tho r i t i e s were 
cer ta in ly in a posit ion to eva lua te the risks i nhe ren t in visi t ing the al leged 
si te of t he a r m s cache in ques t ion , if only because of the sensit ivi ty of t he 
s i tua t ion in south-eas t Turkey . Accord ing to the ske tch m a p provided by 
the G o v e r n m e n t , A h m e t D e m i r a y was 1 m away from the a r m s cache a t 
t he t i m e of the explosion, w h e r e a s two of the g e n d a r m e s accompany ing 
h im w e r e 30 m away and the th i rd one 50 m away, forming an isosceles 
t r i ang le wi th the a r m s cache at the c e n t r e (see p a r a g r a p h 20 above) . In 
t he absence of a n exp lana t ion by the G o v e r n m e n t of t he reasons for 
p roceed ing in t h a t way, which inevitably gives rise t o ser ious doub t s , and 
of any indicat ion of o t h e r m e a s u r e s t a k e n to pro tec t A h m e t D e m i r a y , t he 
C o u r t can only conclude tha t t he re levant au thor i t i e s failed to take 
m e a s u r e s which, j u d g e d reasonably , migh t have been expec ted to 
sa feguard agains t t he risk incur red by the app l i can t ' s husband . 

47 . T h e C o u r t t he re fo re cons iders t h a t t he S t a t e ' s responsib i l i ty for 
t he d e a t h is e n g a g e d . Accordingly, t h e r e has been a violat ion of Art ic le 2 
of t he Conven t i on in t h a t r e g a r d . 

B. T h e a l l e g e d i n a d e q u a c y o f t h e i n v e s t i g a t i o n 

48 . T h e C o u r t r e i t e r a t e s t h a t t he obl iga t ion to p ro tec t t he r ight to life 
u n d e r Art ic le 2 of t he C o n v e n t i o n , r e ad in conjunct ion wi th the S ta t e ' s 
g e n e r a l d u t y u n d e r Art ic le 1 of t he Conven t i on to " secure to everyone 
wi th in [its] j u r i sd i c t ion the r igh t s and f reedoms def ined in [ the] 
C o n v e n t i o n " , r e q u i r e s by impl ica t ion t h a t t h e r e should be some form of 
effective official inves t iga t ion w h e n individuals have been killed as a 
resu l t of t he use of force (see Tanrikulu v. Turkey [ G C ] , no. 23763/94, 
§ 1 0 1 . E C H R 1999-IV). 

49 . In t he p r e s e n t case t h e G o v e r n m e n t m a i n t a i n e d t h a t two sets of 
p roceed ings c o n c e r n i n g the c i r c u m s t a n c e s s u r r o u n d i n g A h m e t D e m i r a y ' s 
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d e a t h were still p e n d i n g so t h a t d o m e s t i c r e m e d i e s had not been 
e x h a u s t e d (see p a r a g r a p h 31 above) . 

50. T h e C o u r t feels it i m p o r t a n t to point out from the ou t se t t h a t the 
obl iga t ion to car ry out an inves t iga t ion in c i r c u m s t a n c e s such as those of 
t h e p r e s e n t case is no t confined to cases w h e r e it has been e s t ab l i shed t h a t 
the killing was caused by an agen t of t he S t a t e . In t he i n s t an t case t he m e r e 
fact t h a t the a u t h o r i t i e s were in formed of the d e a t h gave rise ipso facto to 
such an obl iga t ion u n d e r Art ic le 2 (see Tannkulu c i ted above, § 103). 

Similar ly , t he fact t h a t it was t he app l i can t ' s f a the r who lodged a 
c o m p l a i n t , and not t he app l ican t , is i r r e l evan t . T h e compla in t h a d the 
s a m e effect as one t h a t could have b e e n lodged by the app l i can t , n a m e l y 
t h a t a c r imina l inves t iga t ion was o p e n e d (see Ogur v. Turkey [GCJ, 
no. 21594/93 , § 67, E C H R 1999-III). 

51 . W i t h r ega rd to t he invest igat ive m e a s u r e s t a k e n following the 
c o m p l a i n t , the C o u r t no tes firstly t h a t t he Lice public p rosecu to r ' s office 
does not a p p e a r to have a r r a n g e d a visit to the site of t h e inc ident in o r d e r 
to ca r ry ou t any inves t iga t ions or, at t he very least , to conf i rm the accuracy 
of t he ske tch m a p d r a w n by the g e n d a r m e s . F u r t h e r m o r e , none of the 
g e n d a r m e s p r e s e n t at t he scene of A h m e t D e m i r a y ' s d e a t h a p p e a r s to 
have b e e n ques t i oned . Last ly , t he au topsy was p e r f o r m e d by a gene ra l 
p r a c t i t i o n e r a n d con ta ins l i t t le forensic evidence . T h e au thor i ty ' s 
conclusion t h a t a classic au topsy by a forensic med ica l e x a m i n e r was not 
necessary is, in t he C o u r t ' s view, i n a d e q u a t e given t h a t a d e a t h occur red 
in t he c i r c u m s t a n c e s desc r ibed in t he p r e s e n t case . 

T h e Lice publ ic p ro secu to r ' s office a p p e a r s to have confined itself to 
giving a decis ion on 29 May 1996 t h a t it had no ju r i sd ic t ion ratione 
materiae. In t h a t decision it es tab l i shed tha t A h m e t D e m i r a y had been 
killed by a booby- t rapped g r e n a d e p l a n t e d by the P K K . T h e Lice public 
p ro secu to r ' s office based t h a t conclusion solely on two d o c u m e n t s which 
had b e e n sen t to it by t he provincial g e n d a r m e r i e c o m m a n d and one 
d r a w n u p by the Lice dis t r ic t g e n d a r m e r i e c o m m a n d a n d "all t he 
in fo rmat ion in t he case file" (see p a r a g r a p h 22 above) . 

T h e C o u r t cons iders , in the l ight of its obse rva t ions on the lack of 
invest igat ive m e a s u r e s , t h a t such a conclusion can be r e g a r d e d as has ty 
given the scant a m o u n t of in fo rmat ion avai lable at t he t i m e to t he Lice 
publ ic p ro secu to r ' s office. 

52. T h e s u b s e q u e n t inves t iga t ion to be ca r r i ed out by the 
a d m i n i s t r a t i v e bodies ha rd ly r e m e d i e d the s h o r t c o m i n g s re fe r red to 
above. T h e G o v e r n m e n t asse r t t ha t this inves t iga t ion is still pend ing , but 
have not provided any conc re t e i n fo rma t ion on t h e p rog re s s of t he 
inves t iga t ion desp i t e t he fact t h a t four yea r s have e lapsed since t he case 
file was t r a n s f e r r e d to t he Kocakoy Dis t r ic t C o m m i s s i o n e r ' s Office. 

T h e C o u r t feels it i m p o r t a n t to po in t ou t , as it has a l r eady done in 
ear l ie r cases, t h a t ser ious d o u b t s ar ise as to the abil i ty of t h e 



DEMiRAY v. TURKEY JUDGMENT 109 

a d m i n i s t r a t i v e a u t h o r i t i e s conce rned to ca r ry ou t an i n d e p e n d e n t 
inves t iga t ion , as r equ i r ed by Art ic le 2 of t he C o n v e n t i o n , having r e g a r d 
to t he i r n a t u r e a n d compos i t ion (see Ogur c i ted above, § 91). 

Last ly , t h e inves t iga t ion re fe r red to by t he G o v e r n m e n t , which they 
m a i n t a i n e d was c o m m e n c e d in o rde r to identify a n d a r r e s t those 
suspec ted of hav ing m u r d e r e d the app l i can t ' s h u s b a n d , is a p p a r e n t l y a lso 
pend ing . It should be no ted in this connec t ion t h a t the G o v e r n m e n t have 
not p roduced any evidence conce rn ing such an inves t iga t ion (see 
p a r a g r a p h 18 above) . 

53. In the light of the foregoing, the Cour t considers t h a t the au thor i t i e s 
failed to car ry out an effective invest igat ion into t he c i rcumstances of A h m e t 
Demi ray ' s d e a t h . It finds t h a t the au thor i t i e s concerned d i s r ega rded the i r 
essent ia l responsibil i t ies in this respect . T h e C o u r t is p r epa red to t ake into 
account , as indica ted in previous j u d g m e n t s concern ing T u r k e y (see, for 
e x a m p l e , the Ya§a and Tannkulu j u d g m e n t s ci ted above, p. 2440, § 104, 
and § 110, respect ively) , t he fact t ha t loss of life is a t ragic and f requent 
occur rence in the context of the securi ty s i tua t ion in south-eas t Turkey , 
which may have h a m p e r e d the sea rch for conclusive evidence. None the less , 
such c i r cums tances cannot have t he effect of rel ieving the au thor i t i e s of t he 
obl igat ion imposed by Article 2 to ca r ry out an effective invest igat ion. 

T h a t be ing so, t he appl ican t m u s t be r e g a r d e d as having compl ied wi th 
t he r e q u i r e m e n t to exhaus t the re levant c r imina l - law r e m e d i e s . 

54. Accordingly, t he Cour t dismisses the G o v e r n m e n t ' s preliminary-
objection and holds t h a t t h e r e has been a violation of Art ic le 2 of t he 
Conven t ion in t h a t r egard . 

III. A L L E G E D V I O L A T I O N O F ARTICLE 5 O F T H E C O N V E N T I O N 

55. T h e app l ican t c o m p l a i n e d t h a t he r h u s b a n d had been unlawfully-
placed in cus tody. She s u b m i t t e d t h a t t he a r r e s t r epo r t re fe r red to a 
m e r e "suspic ion" r e g a r d i n g her h u s b a n d ' s conduc t . She s t r e s sed t h a t he r 
h u s b a n d ' s family were not in fo rmed of his a r r e s t un t i l one week l a t e r , and 
t h e n only following the c o m p l a i n t lodged aga ins t t he t h r e e village g u a r d s . 
T h e appl ican t compla ined , lastly, t h a t he r h u s b a n d was kep t in cus tody for 
an excessive per iod of t i m e wi thou t be ing b r o u g h t before a j u d g e . 

56. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e r e h a d been n o t h i n g unlawful 
abou t keep ing t h e app l i can t ' s h u s b a n d in cus tody because t he public 
p rosecu to r had b e e n in formed of t he successive per iods of cus tody by the 
police a n d the g e n d a r m e r i e . 

57. T h e C o u r t no tes t h a t t he se c o m p l a i n t s do not raise any issue 
d is t inc t from those which have a l r eady b e e n e x a m i n e d u n d e r Art ic le 2. 
H a v i n g r e g a r d to its conclusions as to compl i ance wi th t h a t Ar t ic le (see 
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p a r a g r a p h s 47 and 54 above) , it does not cons ider it necessa ry to e x a m i n e 
the said c o m p l a i n t s s epa ra t e ly . 

IV. A L L E G E D V I O L A T I O N O F F O R M E R A R T I C L E 25 § 1 O F T H E 
C O N V E N T I O N 

58. T h e app l ican t compla ined of having been h i n d e r e d in t he exercise 
of her r ight of pe t i t ion . T h e C o u r t cons iders t h a t this a l l ega t ion should be 
e x a m i n e d u n d e r fo rmer Ar t ic le 25 § 1 of t he C o n v e n t i o n (now Art ic le 34) , 
which provided: 

" T h e C o m m i s s i o n m a y r e c e i v e p e t i t i o n s a d d r e s s e d t o t h e S e c r e t a r y G e n e r a l of t h e 

C o u n c i l of E u r o p e f rom a n y p e r s o n , n o n - g o v e r n m e n t a l o r g a n i s a t i o n o r g r o u p of 

i n d i v i d u a l s c l a i m i n g t o be t h e v i c t im of a v i o l a t i o n by o n e of t h e H i g h C o n t r a c t i n g 

P a r t i e s o f t h e r i g h t s set f o r t h in [ t h e ] C o n v e n t i o n , p r o v i d e d t h a t t h e H i g h C o n t r a c t i n g 

P a r t y a g a i n s t w h i c h t h e c o m p l a i n t h a s b e e n l o d g e d h a s d e c l a r e d t h a t it r e c o g n i s e s t h e 

c o m p e t e n c e of t h e C o m m i s s i o n to r e c e i v e s u c h p e t i t i o n s . T h o s e of t h e H i g h C o n t r a c t i n g 

P a r t i e s w h o h a v e m a d e s u c h a d e c l a r a t i o n u n d e r t a k e not t o h i n d e r in a n y w a y t h e 

effect ive e x e r c i s e of th i s r i g h t . " 

59. T h e appl icant m a i n t a i n e d t h a t since not ice of h e r appl ica t ion had 
been given to the G o v e r n m e n t the securi ty forces had been p u t t i n g 
p ressure on her and her la te husband ' s family to w i t h d r a w the appl ica t ion. 
She s t a ted tha t A h m e t D c m i r a y ' s fa ther a n d b r o t h e r had been placed in 
custody. In h e r l e t t e r of 6 J u l y 1996 the appl icant s t a t ed t h a t on 4 J u l y 1996 
her bro ther - in- law had been placed in cus tody aga in for t he s a m e reasons . 
She s u b m i t t e d t h a t these were sys temat ic m e a s u r e s of in t imida t ion . 

60. T h e G o v e r n m e n t re jec ted the app l i can t ' s a l l ega t ion a n d a d d e d 
tha t if she had had conc re t e evidence to suppor t wha t she said, an 
inves t iga t ion would have b e e n c o m m e n c e d . 

6 1 . T h e C o u r t r e i t e r a t e s t h a t it is of t h e u t m o s t i m p o r t a n c e for t he 
effective o p e r a t i o n of the sys tem of individual pe t i t ion i n s t i t u t e d u n d e r 
f o rmer Art ic le 25 of t he Conven t i on tha t app l i can t s or po ten t i a l 
app l i can t s should be able to c o m m u n i c a t e freely wi th t h e Conven t i on 
ins t i tu t ions wi thou t be ing sub jec ted to any form of p r e s s u r e from the 
a u t h o r i t i e s to w i t h d r a w or modify t he i r compla in t s . In this con tex t , 
" p r e s s u r e " inc ludes not only d i rec t coercion a n d f lagrant acts of 
i n t imida t ion , bu t also o t h e r i m p r o p e r indi rec t ac ts or con tac t s des igned 
to d i s suade or d i scourage app l i can t s from p u r s u i n g a C o n v e n t i o n r e m e d y . 

F u r t h e r m o r e , w h e t h e r or not con tac t s b e t w e e n the a u t h o r i t i e s a n d an 
app l ican t a r e t a n t a m o u n t to u n a c c e p t a b l e p rac t i ces from the s t andpo in t 
of fo rmer Ar t ic le 25 § 1 m u s t be d e t e r m i n e d in the light of the pa r t i cu l a r 
c i r c u m s t a n c e s of t he case . In th is r espec t , r e g a r d m u s t be had to the 
vu lnerab i l i ty of t he c o m p l a i n a n t a n d his or he r suscept ib i l i ty to influence 
e x e r t e d by the au tho r i t i e s . In previous cases t h e C o u r t has had r e g a r d to 
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the vu lne rab le posi t ion of app l i can t vi l lagers a n d the rea l i ty t h a t in sou th­
eas t T u r k e y c o m p l a i n t s aga ins t t he au tho r i t i e s m i g h t well give rise to a 
l eg i t ima t e fear of repr i sa l s , a n d it has found t h a t t he q u e s t i o n i n g of 
app l i can t s abou t t he i r appl ica t ions to t he C o m m i s s i o n a m o u n t s to a form 
of illicit and u n a c c e p t a b l e p r e s s u r e , which h inde r s the exercise of the r ight 
of individual pe t i t ion in b reach of fo rmer Art ic le 25 of t h e C o n v e n t i o n (see 
Tannkulu c i ted above, § 130). 

62. In the ins tan t case the re is no evidence to suppor t the appl icant ' s 
al legation tha t the Turk i sh au thor i t ies have been exer t ing pressure on her 
late husband ' s family. T h e Cour t observes, inter alia, t ha t the a r res t report 
r ega rd ing the appl icant ' s brother- in- law does not show tha t he was 
ques t ioned about the lodging of the present applicat ion with the Commiss ion . 

63 . In the c i r cums tances t he C o u r t considers , in the light of the evidence 
in its possession, t h a t t he facts a r e not sufficiently es tabl ished to allow it to 
conclude tha t the r e sponden t S ta te au tho r i t i e s i n t i m i d a t e d or ha r a s sed the 
appl icant or m e m b e r s of her husband ' s family in c i r cums tances des igned to 
force he r to w i t h d r a w or modify he r appl ica t ion , or to h inder her in any o the r 
way in the exercise of her r ight of individual pe t i t ion . 

C o n s e q u e n t l y , t h e r e has not b e e n a b r e a c h of fo rmer Art ic le 25 of the 
Conven t i on . 

V. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

64. Ar t ic le 41 of the Conven t i on provides : 

" I f t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l law of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows only-

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

A. D a m a g e 

65. T h e appl ican t c la imed 74,238,230,577 T u r k i s h l iras (TRL) for 
pecun ia ry d a m a g e s u s t a i n e d by herse l f and her four m i n o r ch i ldren . She 
s t r e s sed t h a t she has had no income since t he d e a t h of he r h u s b a n d , who 
had been the family's b r e a d w i n n e r . T a k i n g into accoun t t he ave rage life 
expec tancy in T u r k e y a n d the a m o u n t cons ide red a d e q u a t e to provide a 
family in t h a t c o u n t r y wi th a l ivelihood, t he ca lcu la t ion accord ing to 
a c t u a r i a l t ab les r e s u l t e d in t he s u m refer red to above. 

She also c la imed 50,000 U n i t e d S t a t e s dol lars (USD) in respec t of non-
pecun ia ry d a m a g e for herse l f a n d U S D 20,000 for each of h e r four 
ch i ld ren , to t a l l ing U S D 130,000. 

66. T h e G o v e r n m e n t m a d e no submiss ions as to t he a m o u n t s c la imed . 
67. W i t h r ega rd to t he app l i can t ' s c la ims for pecun ia ry d a m a g e , the 

C o u r t ' s case- law es tab l i shes t h a t t h e r e m u s t be a c lear causa l connec t ion 
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b e t w e e n the d a m a g e a l leged by the app l i can t a n d the violat ion of t h e 
Conven t i on and tha t this may, if a p p r o p r i a t e , include c o m p e n s a t i o n in 
respec t of loss of e a rn ings (see, a m o n g o t h e r a u t h o r i t i e s , t h e B a r b e r a , 
M e s s e g u e a n d J a b a r d o v. Spain j u d g m e n t of 13 J u n e 1994 (Article 50), 
Series A no. 285-C, pp . 57-58, §§ 16-20, and Salman c i ted above, § 137). 
T h e C o u r t has held (see p a r a g r a p h 47 above) t h a t t he a u t h o r i t i e s w e r e 
respons ib le u n d e r Ar t ic le 2 of t he C o n v e n t i o n for A h m e t D c m i r a y ' s 
d e a t h . In the c i r c u m s t a n c e s t he re is a d i rec t causa l link b e t w e e n the 
violat ion of Art ic le 2 and t h e loss of po ten t i a l f inancial suppor t which the 
vict im had been providing for his widow and ch i ld ren . T h e C o u r t no t e s , 
none the l e s s , in t h a t connec t ion t h a t , accord ing to the app l i can t herself, 
her h u s b a n d was u n e m p l o y e d at the t i m e of his d e a t h . In t he absence of 
o t h e r evidence as to his income at t he t ime of his d e a t h , t h e a m o u n t s 
c la imed u n d e r t h a t head by Mrs D e m i r a y a r e the re fo re specula t ive . T h e 
C o u r t recognises , however , t h a t if A h m e t D e m i r a y was still alive he would 
have had the possibil i ty of c o n t r i b u t i n g to his family's l ivelihood. 

T h e C o u r t can the re fore ru le only on an e q u i t a b l e basis , as it is 
e m p o w e r e d to do u n d e r Art ic le 41 of the Conven t ion , t a k i n g in to accoun t 
also t he non-pecun ia ry d a m a g e inevi tably sus t a ined by the app l i can t a n d 
h e r four m i n o r ch i ld ren . 

In t he l ight of t he foregoing cons ide ra t ions , the C o u r t awards t he 
appl ican t d a m a g e s of U S D 40,000, to be conve r t ed into T u r k i s h l iras at 
t he r a t e appl icab le a t the d a t e of p a y m e n t . 

B. C o s t s a n d e x p e n s e s 

68. T h e app l ican t c la imed U S D 12,000 for legal fees, c o r r e s p o n d i n g to 
120 h o u r s ' work by he r lawyer. 

She also c la imed r e i m b u r s e m e n t of photocopying , t r ans l a t i on a n d 
o t h e r expenses which she assessed , giving a de t a i l ed b r eakdown , at 
T R L 308,000,000. 

69. T h e G o v e r n m e n t did not express a view. 
70. T h e C o u r t no tes firstly t h a t t he app l ican t has not s u b m i t t e d any 

bill of costs . She has , neve r the l e s s , inevi tably i ncu r r ed costs for t he work 
done by he r lawyer. Ru l ing on a n equ i t ab l e basis , and t a k i n g in to account 
also t he o t h e r expenses set ou t a n d duly b roken down, t h e C o u r t awards 
U S D 2,000 u n d e r this head , from which should be d e d u c t e d 3,700 F r e n c h 
francs a l r eady paid by the Counci l of E u r o p e by way of legal aid. 

C. D e f a u l t i n t e r e s t 

71 . T h e C o u r t cons iders it a p p r o p r i a t e to provide for p a y m e n t of 
defaul t i n t e re s t at the a n n u a l r a t e of 6% since the sums have b e e n 
a w a r d e d in U n i t e d S t a t e s dol la rs . 
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F O R T H E S E R E A S O N S , T H E C O U R T 

1. Dismisses u n a n i m o u s l y the G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

2. Holds by four vo tes to t h r e e t h a t t h e r e h a s b e e n a viola t ion of Ar t ic le 2 
of the C o n v e n t i o n in re la t ion to A h m e t D e m i r a y ' s d e a t h ; 

3. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a viola t ion of Art ic le 2 of the 
C o n v e n t i o n on account of t he fai lure of t he au tho r i t i e s of the 
r e s p o n d e n t S t a t e to conduc t an effective inves t iga t ion in to the 
c i r c u m s t a n c e s of t h e d e a t h of t h e app l i can t ' s h u s b a n d ; 

4. Holds u n a n i m o u s l y t h a t it is not necessary to d e t e r m i n e w h e t h e r t he re 
has been a b r e a c h of Art ic le 5 of t he Conven t ion ; 

5. Holds u n a n i m o u s l y t h a t t h e r e has not been a b r e a c h of fo rmer Art ic le 25 
§ 1 of t he Conven t ion ; 

6. Holds 
(a) by four votes to t h r e e t h a t t he r e s p o n d e n t S t a t e is to pay the 
app l i can t , w i th in t h r e e m o n t h s from the d a t e on which the j u d g m e n t 
becomes final accord ing to Art ic le 44 § 2 of the Conven t ion , t h e sum of 
U S D 40,000 (forty t h o u s a n d U n i t e d S t a t e s do l la r s ) , for p e c u n i a r y and 
non-pecun ia ry d a m a g e ; 
(b) u n a n i m o u s l y tha t t he r e s p o n d e n t S t a t e is to pay the app l ican t , 
wi th in t h r e e m o n t h s from the d a t e on which the j u d g m e n t becomes 
final accord ing to Art ic le 44 § 2 of the Conven t ion , t he sum of 
U S D 2,000 ( two t h o u s a n d U n i t e d S t a t e s dol lars) less F R F 3,700 ( th ree 
t h o u s a n d seven h u n d r e d F r e n c h f rancs) , for costs a n d expenses ; 
(c) u n a n i m o u s l y t h a t s imple in t e re s t a t a n a n n u a l r a t e of 6% shal l be 
payable on those s u m s , to be conver t ed in to T u r k i s h liras at t he r a t e 
applicable at t he d a t e of p a y m e n t , f rom the expiry of the above-
m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

7. Dismisses u n a n i m o u s l y t he r e m a i n d e r of t he c la im for j u s t sat isfact ion. 

D o n e in F rench , a n d notified in wr i t i ng on 21 N o v e m b e r 2000, p u r s u a n t 
to R u l e 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

S. DOLLE J . -P . COSTA 

R e g i s t r a r P res iden t 

In acco rdance wi th Art ic le 45 § 2 of the C o n v e n t i o n a n d Rule 74 § 2 
of t h e Rules of C o u r t , the par t ly d i s sen t ing opinions of M r C o s t a and 
Mr Kauris, a n d of M r Golcukli i a r e a n n e x e d to th is j u d g m e n t . 

j . - P . C 
S.D. 
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P A R T L Y D I S S E N T I N G O P I N I O N 
O F J U D G E S C O S T A A N D K U R I S 

(Translation) 

T h e point on which we do not ag r ee wi th the major i ty is the one 
c o n c e r n i n g a violat ion of Art ic le 2 of t he Conven t i on . Like t he major i ty , 
we found a viola t ion on account of t he lack of a n effective inves t iga t ion 
by the T u r k i s h a u t h o r i t i e s into the c i r c u m s t a n c e s of t he d e a t h of t he 
app l i can t ' s h u s b a n d . However , we have b e e n u n a b l e to find t h a t it was 
es tab l i shed tha t Mr A h m e t D e m i r a y was killed in violat ion of Art ic le 2. 

In t he p r e s e n t case the vers ion of the facts given by the app l i can t , set 
out in p a r a g r a p h s 9 to 12 a n d 23 of the j u d g m e n t , is e x t r e m e l y condensed . 
She c a n n o t of course be b l a m e d for t h a t : t h e T u r k i s h a u t h o r i t i e s , a n d 
pa r t i cu la r ly t he public p rosecu to r , did not give Mrs D e m i r a y m u c h 
in fo rma t ion abou t her h u s b a n d ' s d e a t h , of which she a p p a r e n t l y l ea rn t 
only some t i m e l a t e r (see p a r a g r a p h s 12 a n d 23) . 

T h e G o v e r n m e n t ' s vers ion of t he facts (see p a r a g r a p h s 13-17 a n d 19-22 
of t he j u d g m e n t ) is m o r e d e t a i l e d , which does not in i tself m e a n t h a t it is 
m o r e convincing. Howeve r , it is c lear from the case file as a whole tha t it is 
impossible to es tab l i sh rel iably t he exact c i r c u m s t a n c e s of the d e a t h , as is 
m o r e o v e r acknowledged in p a r a g r a p h 45 of the j u d g m e n t . T h e major i ty ' s 
r e a s o n i n g is the re fo re based pr incipal ly on t he lack of m e a s u r e s t a k e n to 
l imit t h e r isks to which A h m e t D e m i r a y was exposed : he a p p a r e n t l y 
a g r e e d to show the Lice g e n d a r m e s t he site of an a r m s cache be long ing 
to t h e P K K , of which he was a m e m b e r ; he was a l legedly killed while 
w a l k i n g towards the cache w h e n a g r e n a d e booby- t r apped by t h a t 
o r g a n i s a t i o n exploded; lastly, the fact t h a t the t h r e e g e n d a r m e s 
a c c o m p a n y i n g h im were placed at a d i s t ance of 30 to 50 m from the 
cache , w h e r e a s he h imse l f was hit by t he g r e n a d e at 1 m from it, shows 
t h a t the a u t h o r i t i e s ' responsibi l i ty for the d e a t h of t he vict im was 
e n g a g e d . 

W e a re not convinced by t h a t line of r ea son ing . In t he s t a t e of quas i -
civil war which exis ted in the region in Augus t 1994, t he secur i ty forces 
could not , in ou r opinion, be r e q u i r e d to abide by the s a m e ru les as t he 
pe r son they had a r r e s t e d a n d who migh t have lured t h e m in to a t r a p . 
Nor can it, w i thou t e n g a g i n g in m e r e specu la t ion , be cons idered - as is 
sugges ted in t he j u d g m e n t - t h a t the g e n d a r m e s used A h m e t D e m i r a y as 
a h u m a n shield. 

In t h a t respec t th i s case is d i f ferent f rom Salman v. Turkey ( [ G C ] , 
no. 21986/93, E C H R 2000-VLI) in which we bo th subscr ibed to t he 
major i ty view. In Salman t he C o u r t held (ibid., § 99) t h a t whe re a n 
individual is t a k e n in to cus tody in good hea l t h and is found to be in jured 
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on re lease , it is i n c u m b e n t on the S t a t e to provide a plausible exp lana t ion 
of how those injuries were caused (see also, w i t h re fe rence to Art icle 3, 
Selmouni v. France [ G C ] , no. 25803/94, E C H R 1999-V). T h a t reversal of 
the b u r d e n of proof s e e m s to us to be en t i re ly jus t i f ied for o therwise it 
would be very difficult for t h e v ic t ims or t h e i r he i r s to prove t h e i r case . 
T h e posi t ion is different in th is case , however : t he S t a t e did provide a 
plausible exp lana t ion . T h e C o u r t the re fo re t akes it fu r the r (we feel) by 
r equ i r i ng a p r i sone r to be p r o t e c t e d from any risk of bodily h a r m or 
d e a t h , even if it is he w h o offered to reveal an a r m s cache in the con tex t 
of an a r m e d conflict. 

In real i ty , it was p a t e n t l y a n d sufficiently c lear t h a t t h e r e had been a 
b r e a c h of Ar t ic le 2 wi th r e g a r d to the lack of an effective inves t iga t ion . W e 
have not found it necessary , o r even possible in t he light of t he case file, to 
find a "d i r ec t " viola t ion of t h a t provision; in any event , t h e major i ty ' s 
r e a s o n i n g is not a s t r a igh t fo rward appl ica t ion of t h e pr inciple es tab l i shed 
in Salman. 
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P A R T L Y D I S S E N T I N G O P I N I O N 
O F J U D G E G O L C U K L U 

(Translation) 

M u c h to my r eg re t , I canno t join the major i ty r e g a r d i n g poin ts 2 
(violat ion of Ar t ic le 2) and 6 (a) (appl ica t ion of Art ic le 41 for d a m a g e 
sus t a ined ) of the opera t ive provisions of t he j u d g m e n t . H e r e a r e my 
r ea sons . 

1. T h e major i ty r e a c h e d the conclusion t h a t Art icle 2 had b e e n 
viola ted because t he S t a t e did not t ake t he m e a s u r e s necessa ry to p ro tec t 
the life of the app l i can t ' s h u s b a n d , A h m e t D e m i r a y . In o t h e r words , the 
r e s p o n d e n t S t a t e failed to comply wi th a positive obligation i n c u m b e n t on it 
in this respec t . Accord ing to t he app l i can t , he r h u s b a n d d ied following the 
explosion of a booby- t rapped g r e n a d e while he was showing the 
g e n d a r m e s t he si te of an a r m s cache be long ing to P K K t e r ro r i s t s ; he was 
the re fo re , she a l leged , used as a h u m a n shield, which e n g a g e d t h e 
responsib i l i ty of the au tho r i t i e s . 

T h e C o u r t has m o r e t h a n once def ined the contents of t ha t obl igat ion in 
i ts p rev ious j u d g m e n t s . Accord ing to wel l -es tab l i shed case- law on t h e 
subject , such an obl iga t ion m u s t be i n t e r p r e t e d in a way which does not 
impose an imposs ib le or d i s p r o p o r t i o n a t e b u r d e n on the au tho r i t i e s , 
b e a r i n g in m i n d t h e difficulties involved in pol icing m o d e r n socie t ies , t he 
unpred ic t ab i l i t y of h u m a n conduc t a n d the o p e r a t i o n a l choices which 
m u s t be m a d e in t e r m s of pr ior i t i es a n d resources . Accordingly, not every 
claimed risk to life can entail for the authorities a Convention requirement to take 
operational measures to prevent that risk from materialising (see, mutatis mutandis, 
the O s m a n v. t he U n i t e d K i n g d o m j u d g m e n t of 28 O c t o b e r 1998, Reports of 

Judgments and Decisions 1998-VIII, pp . 3159-60, §§ 115-16). It was in 
appl ica t ion of those pr inc ip les t h a t the C o u r t conc luded , in the O s m a n 
case , t h a t t h e r e had not been a viola t ion of Ar t ic le 2. 

In conclus ion, accord ing to the wel l -es tab l i shed case- law of t he C o u r t , 
t ha t posit ive ob l iga t ion is not abso lu te bu t m e r e l y one t o use bes t 
e n d e a v o u r s . 

2. T h e C o u r t has always s t r e s sed t h a t , r e g a r d i n g a l l ega t ions of a 
viola t ion of Ar t ic le 2 of t he C o n v e n t i o n , t h e S t a t e ' s responsib i l i ty m u s t be 
proved beyond all r e a s o n a b l e doub t in t he knowledge t h a t t he a t t a i n m e n t 
of the r e q u i r e d ev iden t i a ry s t a n d a r d m a y follow from the coex is tence of 
sufficiently s t r ong , c lear a n d c o n c o r d a n t in fe rences or u n r e b u t t e d 
p r e s u m p t i o n s (see t he Ya§a v. T u r k e y j u d g m e n t of 2 S e p t e m b e r 1998, 
Reports 1998-VI, p . 2437, § 96) . 

F u r t h e r m o r e , t he C o u r t m u s t e x a m i n e t he issues ra ised before it in t he 
light of the m a t e r i a l provided by those a p p e a r i n g before it and , if 
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necessary , of m a t e r i a l ob ta ined proprio motu (see t he Ya§a j u d g m e n t cited 
above, p . 2437, § 94) . 

In t he p r e s e n t case none of t he evidence in t he C o u r t ' s possession 
enables it to es tab l i sh beyond all r e a sonab l e doub t t h a t A h m e t D e m i r a y 
died in c i r c u m s t a n c e s which e n g a g e d the responsibi l i ty of the secur i ty 
forces. Whi le it is t rue t h a t t he ske tch m a p of the site d r a w n by the 
g e n d a r m e r i e - which is, moreover , imprec ise - sugges t s t ha t t he 
app l i can t ' s h u s b a n d was closer to the a r m s cache in ques t i on t h a n the 
g e n d a r m e s , t ha t fact c a n n o t es tab l i sh rel iably, in t he absence of o t h e r 
sufficiently c e r t a i n evidence , t h a t t h e secur i ty forces used h e r h u s b a n d as 
a h u m a n shield. 

T h e major i ty a p p e a r to give m o r e weight and i m p o r t a n c e t h a n they 
should to the fact t h a t t he pe r son in ques t ion was 1 m away from the 
a r m s cache in ques t ion , w h e r e a s two of t he g e n d a r m e s accompany ing 
him were 30 m away a n d t h e th i rd 50 m away (see p a r a g r a p h 46 of t h e 
j u d g m e n t ) . It should be bo rne in mind t h a t it was a mi l i t a ry ope ra t i on 
and t h a t it was p r e p a r e d a n d e x e c u t e d in str ict conformi ty wi th t he 
mi l i t a ry r e q u i r e m e n t s involved in this type of ope ra t i on . If t he t h r e e 
g e n d a r m e s had been n e a r t h e app l i can t ' s h u s b a n d , t he resu l t would have 
b e e n the s a m e , except t h a t i n s t ead of one pe r son be ing pulver i sed , four 
would have been . 

In conclus ion, and all th ings cons ide red , t h e r e is no o t h e r evidence to 
s u p p o r t t h e app l i can t ' s a l l ega t ion t h a t t he secur i ty forces w e r e respons ib le 
for her h u s b a n d ' s d e a t h . 

Accordingly, t h e r e has not been a viola t ion of Art ic le 2 in t h a t respec t . 
S t r a n g e co inc idence , but at the very t i m e a t which this case was 

concluded an i n t e r n a t i o n a l conven t ion had j u s t been s igned aga ins t the 
use of an t i -pe r sonne l m i n e s . I t is M r D e m i r a y ' s t e r ro r i s t accompl ices who 
placed t h e s e m i n e s and the T u r k i s h g o v e r n m e n t which foots the bill. 

3. Since I have not found a violat ion of Art ic le 2 on the g r o u n d of lack 
of m e a s u r e s t a k e n to p ro t ec t life, n e i t h e r do I sha re the major i ty ' s opinion 
as r e g a r d s the award , on an equ i t ab l e basis , of such an exo rb i t an t s u m for 
the a l leged pecun ia ry a n d non-pecun ia ry d a m a g e w i thou t verifying tha t it 
real ly was sus t a ined . I cons ider t h a t w h e r e an appl ican t c la ims pecuniary-
d a m a g e the loss m u s t be quan t i f i ed , b r o k e n down a n d s u p p o r t e d with 
d o c u m e n t a r y evidence . T h e major i ty itself, whi le a c c e p t i n g and aff i rming 
t h a t t h e r e was no evidence of the income of t he app l i can t ' s h u s b a n d (see 
p a r a g r a p h 67 of t he j u d g m e n t ) or the loss sus t a ined , uphold the c la im on 
an e q u i t a b l e bas is . T h a t is m e r e specu la t ion which sits uneas i ly wi th the 
concept of d a m a g e s for pecun ia ry loss. 
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Expropriation, without compensation, of property belonging to former King 
and royal family 

Article 1 of Protocol No. 1 

Deprivation ofproperty - Expropriation, without compensation, of property belonging to former 
King and royal family — Possessions - Examination of nature of ownership of royal property -
Legal basis for deprivation of property - Constitutionality oj law - Public interest - Transition 

from monarchy to republic - Absence of compensation for expropriation 

* 
* * 

The applicants — t he former King of Greece and two members of his family - owned 
real estate in Greece. Following the military coup in 1967, the military regime 
promulgated a new Constitution and, in 1973, abolished the monarchy and issued 
Legislative Decree no. 225/1973, whereby all movable and immovable property of 
the former King and royal family was confiscated and title passed to the State. 
Compensation of 12,000,000 drachmas was deposited in a bank account but was 
never claimed. In 1974 civilian government was restored and a parliamentary 
republic was established. In 1992 an agreement was reached between the State 
and the former King, providing for the transfer of an area of land to the State for 
the sum of 460,000,000 drachmas and the donation of other land to certain 
foundations. In addition, the parties waived all legal rights in connection with the 
royal family's tax liabilities and the former King and royal family agreed to pay a 
specified amount to the State in respect of taxes. The agreement was given the 
force of law by Law no. 2086 1992. I lowever, following a t hange of government in 
1993, that Law was repealed by Law no. 2215/1994, which also provided that the 
State became the owner of the applicants' movable and immovable property. The 
applicants challenged the constitutionality of Law no. 2215/1994, but in 1997 the 
Special Supreme Court upheld the constitutionality of the Law. 

Held 

(1) Article 1 of Protocol No. 1: At least part of the royal property had been paid for 
out of private funds by the applicants' ancestors and it had subsequently been 
transferred on many occasions in accordance with the requirements of Greek civil 
law. Moreover, prior to the enactment of Law no. 2215/1994, the State had on 
several occasions treated the members of the royal family as being the private 
owners of the property in question. The acts involved could only have been carried 
out on the basis that the applicants and their ancestors were the owners of the 
property, since they would otherwise have served no purpose. Furthermore, there 
was no reason why the existence of special rules, such as those on tax exemption, 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 

SUMMARY' 
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.should per se exclude the fundamentally private character of the property. 
Consequently, while the royal property in many ways enjoyed a special status, it 
did not have a sui generis or quasi-public character to the effect that it had never 
belonged to the former royal family. The property was therefore owned by the 
applicants as private persons rather than in their capacity as members of the royal 
family and constituted a "possession" for the purposes of Article 1 of Protocol No. 1. 
There had been an interference with the applicants' right to peaceful enjoyment of 
their possessions, amounting to a "deprivation" of possessions. The sole legal basis 
lor the interference was Law no. 2215/1994 and, since its constitutionality had been 
confirmed by the Special Supreme Court, the deprivation was provided for by law. 
The Court did not doubt that it was necessary for the State to resolve an issue which 
it considered prejudicial to its status as a republic and, while the fact that the 
transition from monarchy to republic took place almost twenty years before the 
enactment of the Law at issue might raise doubts as to the reasons for the 
measures, it could not suffice to deprive the overall objective of the Law of its 
legitimacy as being "in the public interest". As to the proportionality of the 
measure, Law no. 2215/1991 made no provision for compensation and the 
Government had failed to give a convincing explanation as to why no compensation 
had been awarded. While the State could have considered in good faith that 
exceptional circumstances justified the absence of compensation, that assessment 
was not objectively justified. Since at least part of the property had been paid for by 
the applicants' ancestors out of their private funds and compensation had been 
provided for in 1973, the applicants had a legitimate expectation that they 
would receive compensation. As to the Government's argument that the issue of 
compensation was indirectly covered, neither the compensation provided for in 
1973 nor the tax exemptions and writing off of taxes were directly relevant. In 
conclusion, the lack of any compensation upset, to the detriment of the applicants, 
the fair balance between the protection of property and the requirements of public 
interest. 

Conclusion: violation (fifteen votes to two). 
(2) The Court concluded unanimously that it was not necessary to examine the 
applicants' complaint under Article 14 of the Convention taken in conjunction with 
Article 1 of Protocol No. 1. 

Article 41: The Court reserved the question of just satisfaction. 
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In t h e c a s e o f the f o r m e r K i n g o f G r e e c e a n d O t h e r s v. G r e e c e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of the following judges : 
M r L . WILDHABER, President, 
M r s E. PALM, 
M r J . - P . COSTA, 
M r L . FERRARI BRAVO, 
M r GAUKUR JORUNDSSON, 
M r L . CAI LISCH, 
M r I. CABRAL BARRETO, 
M r W. FUHRMANN, 
M r B . ZUPANCIC, 
Mrs N. VAJIC, 
M r J . HEDIGAN, 
M r M. PELLONPAÄ, 
M r s M. TSATSA-NIKOLOVSKA, 
M r T . PANTIRU, 
M r E. LEVITS, 
M r K . TRAJA, 
M r G. KOUMANTOS, ad hoc judge, 

a n d also of M r s M. DE BOER-BUQUICCHIO, Deputy Registrar, 
H a v i n g de l i be r a t ed in pr iva te on 14 J u n e and 25 O c t o b e r 2000, 
Del ivers t h e following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fer red to the C o u r t , in acco rdance wi th the 
provisions appl icab le pr ior to the en t ry into force of Protocol No. 11 lo 
t he C o n v e n t i o n for t h e P ro t ec t i on of H u m a n Righ t s a n d F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) ' , by t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) on 30 O c t o b e r 1999 (Article 5 § 4 of Protocol 
No. 11 and fo rmer Ar t ic les 47 and 48 of t he C o n v e n t i o n ) . 

2. T h e case o r ig ina t ed in an appl ica t ion (no. 25701/94) aga ins t the 
He l l en ic Republ ic lodged wi th t he C o m m i s s i o n u n d e r fo rmer Ar t ic le 25 
of t he C o n v e n t i o n by the fo rmer King of G r e e c e a n d e ight m e m b e r s of 
his family, on 21 O c t o b e r 1994. T h e app l i can t s a l leged t h a t Law no. 2215 / 
1994, which was passed by the G r e e k p a r l i a m e n t on 16 Apr i l 1994 and 
c a m e in to force on 11 M a y 1994, v iola ted t he i r C o n v e n t i o n r igh t s . T h e 
app l i can t s were r e p r e s e n t e d by Mess r s N a t h e n e & Co. , solicitors in 

1. Note by the Registry. P r o t o c o l N o . 11 c a m e i n t o fo rce o n 1 N o v e m b e r 1998. 
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London . T h e G r e e k G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d 
by the i r A g e n t , M r L. Pap idas , P re s iden t of the S t a t e Lega l Counc i l , a n d 
s u b s e q u e n t l y by his successor , M r E. Volan is . 

3 . T h e C o m m i s s i o n dec l a r ed t he app l i ca t ion pa r t l y admiss ib le on 
21 Apri l 1998 in so far as it conce rned the former King of G r e e c e , his 
s is ter , Pr incess I r e n e , and his a u n t , Pr incess E k a t e r i n i (" the app l i c an t s " ) . 
In its r e p o r t of 21 O c t o b e r 1999 ( former Ar t ic le 31 of t he C o n v e n t i o n ) ' , it 
exp re s sed the u n a n i m o u s opinion t h a t t h e r e had been a viola t ion of 
Art ic le 1 of Pro tocol No. 1 and t h a t it w a s not necessa ry to e x a m i n e 
w h e t h e r t h e r e had been a violat ion of Art ic le 14 of the C o n v e n t i o n t a k e n 
in conjunct ion wi th Art ic le 1 of Protocol No. 1. 

4. O n 6 D e c e m b e r 1999 a pane l of t he G r a n d C h a m b e r d e t e r m i n e d 
t h a t the case should be dec ided by the G r a n d C h a m b e r (Rule 100 § 1 of 
t he Ru les of C o u r t ) . M r C.L. Rozakis , t he j u d g e e lec ted in respec t of 
G r e e c e , who had t a k e n p a r t in the C o m m i s s i o n ' s e x a m i n a t i o n of the 
case , w i t h d r e w from s i t t i ng in t h e G r a n d C h a m b e r (Rule 28). T h e 
G o v e r n m e n t accordingly a p p o i n t e d M r G. K o u m a n t o s to sit as an ad hoc 
j u d g e (Article 27 § 2 of t he C o n v e n t i o n and Rule 29 § 1). 

5. T h e app l i can t s a n d the G o v e r n m e n t each filed a m e m o r i a l . 

6. A h e a r i n g took place in public in t he H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 1 4 J u n e 2000. 

T h e r e a p p e a r e d before t h e C o u r t : 

(a) for the Government 
M r P. GEORGAKOPOULOS, Sen ior Adviser , 

S t a t e Lega l Counci l , Delegate of the Agent, 
M r M . APESSOS, Adviser , 

S t a t e Lega l Counci l , 
Mrs K. GRIGORIOU, Adviser , 

S t a t e Legal Counci l , 
Mr D. PANNICK Q C , B a r r i s t e r , 
Ms D. ROSE, B a r r i s t e r , 
Prof. D. TSATSOS, 
Prof. N. ALEVIZATOS, Counsel, 
M r Ch . PAMPOUKIS, Ass i s tan t Professor , 
M r G. KATROUGALOS, dikigoros ( lawyer) , 
M r E. KASTANAS, M e m b e r of t he Special Lega l Service , 

Min i s t ry of Fore ign Affairs, 
M r P . LIAKOURAS, Special Adviser , 

Min i s t ry of Fore ign Affairs, Advisers; 

1. Note by the Registry. T h e r e p o r t is o b t a i n a b l e f r o m t h e R e g i s t r y . 
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(b) for the applicants 
Lord LESTER OF HERNE HILL Q C , 
M r J . BRAVOS, 

M r s M. CARSS-FRISK, 
M r s N . ARNAOUTIS, 
Prof. A . GEORGIADES, 
Mrs A . GEORGIADES, Counsel. 

T h e C o u r t h e a r d addresses by Lord Les t e r of H e r n e Hil l , M r Pann ick , 
Professors Tsa t sos and Alivizatos. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

7. In 1864 a c rowned d e m o c r a c y was es tab l i shed in G r e e c e , when 
G e o r g e I, son of t h e D a n i s h K i n g C h r i s t i a n IX, was e lec ted K i n g and 
a scended the t h r o n e . T h e fo rmer K i n g C o n s t a n t i n o s of G r e e c e ( the first 
app l i can t ) is a d i rec t d e s c e n d a n t of K ing G e o r g e I. H e a scended t h e G r e e k 
t h r o n e in 1964, at t h e age of 24, in succession to his fa ther K ing Pau l I. 

A. T h e a p p l i c a n t s ' p r o p e r t y a n d t h e i r o w n e r s h i p t i t l e s 

8. T h e app l i can t s have p r o d u c e d the following o w n e r s h i p ti t les 
r e l a t i n g to t he i r p r o p e r t y in G r e e c e . 

1. The Tatoi estate 

9. T h e f o r m e r King c la imed t h a t he was t he owner of an a r e a of 
41,990,000 sq. m. of land and a bu i ld ing at T a t o i . Th i s p r o p e r t y was 
fo rmed d u r i n g the re ign of K i n g G e o r g e I ( the first app l i can t ' s g r ea t ­
g r a n d f a t h e r ) t h r o u g h successive p u r c h a s e s of pieces of land. 

— By deed no. 24101 of 15 M a y 1872, K i n g G e o r g e I p u r c h a s e d from 
Scar la tos Soutzos t h e L iopess i -Mahonia e s t a t e a n d from Soutzos ' s wife 
the ad jacen t T a t o i e s t a t e , for a to ta l of 300,000 d r a c h m a s ( G R D ) . 

- U n d e r Law no . 599 of 17 F e b r u a r y 1877, the G r e e k S t a t e t r ans f e r r ed 
in full and abso lu te owne r sh ip to King G e o r g e I t he forest known as Bafi, of 
a p p r o x i m a t e l y 15,567,000 sq. m. T h e app l i can t s have p roduced d o c u m e n t s 
which d e m o n s t r a t e t h a t , while t he G r e e k g o v e r n m e n t had exp res sed the 
i n t e n t i o n of d o n a t i n g the Bafi forest to King George I, t he l a t t e r did not 
wish to acqu i re th i s land t h r o u g h a d o n a t i o n , bu t ins is ted on p u r c h a s i n g 
it a t a pr ice fixed by the g o v e r n m e n t . In t he event , a c o m p r o m i s e was 
r e a c h e d , w h e r e b y the Bafi forest was exp res sed to be " conceded" ( r a t h e r 
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t h a n " d o n a t e d " ) to K i n g G e o r g e I. In r e t u r n , t h e l a t t e r depos i t ed 
G R D 60,000 wi th in t e re s t a t t he Na t iona l Bank . 

A p p r o x i m a t e l y 1,000,000 s q . m . of t he above p r o p e r t y w e r e 
s u b s e q u e n t l y e x c h a n g e d for a p rope r ty of equa l surface a r e a ad jacent to 
T a t o i , which be longed to local l andowners , who were paid G R D 3,000 by 
K i n g G e o r g e I to c o m p e n s a t e for the difference in va lue b e t w e e n the 
e x c h a n g e d p rope r t i e s . 

- By d e e d no. 55489 of 4 Apri l 1891, K ing G e o r g e I p u r c h a s e d from 
A n d r e a s Syngros a pa r t of the K iou rka e s t a t e , which is adjacent to t he 
T a t o i e s t a t e , for G R D 110,000. 

- By cer t i f ica te no. 382 of 20 O c t o b e r 1878, the m o r t g a g e r e g i s t r a r of 
M a r a t h o n a s a t t e s t s t h a t t he K e r a m y d i e s t a t e be longed to K i n g G e o r g e I 
and was devolved to h im by his p redecessors in t i t le , Ioannis Malak ind i s , 
D imi t r io s Vassi l ios a n d P a n a g i s Dionyssiot is , G e o r g e Kyr iaz is , Geo rge 
Sardel i s a n d S t a m a t a Sykamin io t i . T h e s e pe r sons h a d acqu i r ed t he 
p rope r ty in p a r t s t h r o u g h successive p u r c h a s e s from 1844 to 1878. 

10. By his ho lograph will d a t e d 2 4 J u l y 1904, K ing G e o r g e I m a d e the 
T a t o i e s t a t e a family t ru s t (familia-fideicommis) in o r d e r to serve as a 
p e r m a n e n t res idence of t he r e ign ing King of the H e l l e n e s . However , 
accord ing to the t h e n p reva i l ing B y z a n t i n e - R o m a n law, a family t rus t 
l as ted only for four success ions , which m e a n t t h a t t h e t r u s t was r e l eased 
in the four th successor . 

11. Following t h e d e a t h of K ing G e o r g e I on 5 M a r c h 1913, T a t o i 
devolved to his successor , K ing C o n s t a n t i n o s I, and following the l a t t e r ' s 
depos i t ion from t h e t h r o n e in 1917, to his second-born son, K i n g 
A l e x a n d e r . After t he l a t t e r ' s d e a t h in 1920, T a t o i c a m e back to King 
C o n s t a n t i n o s I, who h a d in the m e a n t i m e r e t u r n e d to t he t h r o n e . After 
the l a t t e r ' s abd ica t ion in S e p t e m b e r 1922, T a t o i passed to his first-born 
son, Crown Pr ince G e o r g e II. 

12. T h e n , following the abol i t ion of the m o n a r c h y a n d the 
p r o c l a m a t i o n of the Repub l i c by reso lu t ion of t he four th C o n s t i t u e n t 
Assembly d a t e d 25 M a r c h 1924, t h e G r e e k S t a t e e x p r o p r i a t e d T a t o i 
by Law no. 2312 of 14 and 20 A u g u s t 1924, while t h e Bafi e s t a t e passed 
ipso jure a n d w i thou t a n y c o m p e n s a t i o n to the S t a t e . 

13. Following the r e t u r n of K ing G e o r g e II to the t h r o n e , the 
E m e r g e n c y L a w of 22 J a n u a r y 1936 gave T a t o i back to t he King in full 
owne r sh ip and possess ion, wi th t he excep t ion of t he Baf i -Keramydi 
e s t a t e ( an a r e a of 3,785,000 sq. m.) which, in the m e a n w h i l e , had been 
a l lo t ted to landless re fugees . T h e e x p l a n a t o r y r epo r t on this Law s t a t e d , 
inter alia, t ha t t he e x p r o p r i a t i o n had been in b r e a c h of Art ic le 11 of t he 
1911 C o n s t i t u t i o n , accord ing to which a compul so ry exp rop r i a t i on always 
had to be p r e c e d e d by c o m p e n s a t i o n to the owner in an a m o u n t to be 
d e t e r m i n e d by t h e c o u r t s . 
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14. After t he d e a t h of G e o r g e II on 1 Apri l 1947, his b r o t h e r Pau l came 
to t he t h r o n e . Legis la t ive D e c r e e no. 1136 of 5 and 11 O c t o b e r 1949 s ta ted 
t he following: " T h e T a t o i e s t a t e , which was r e t u r n e d ... to the la te King 
G e o r g e II, has b e c o m e the un re se rved , free a n d exclusive p rope r ty of 
H M King Pau l from his accession to the t h r o n e " . Fol lowing King Paul ' s 
d e a t h on 6 M a r c h 1964, t he p r o p e r t y c a m e to his son a n d successor 
C o n s t a n t i n o s II ( the first app l i can t ) , by v i r tue of his f a the r ' s ho lograph 
will d a t e d 8 D e c e m b e r 1959. 

2. The Polydendri estate 

15. T h e fo rmer King a n d Pr incess I r e n e c l a imed t h a t they each owned 
101.5/288 of an a r e a of 33,600,000 sq. m. of land at Po lydendr i , a n d tha t 
Pr incess E k a t e r i n i owned 36/288 of t h a t a r ea . Th i s a r e a was formed 
t h r o u g h the following cha in of t r ans fe r s . 

- By deed no. 38939/1906, H a s s a n Efendi L e o n d a r i t i s , a l andowner of 
Lar i s sa , t r ans f e r r ed and sold to C r o w n Pr ince C o n s t a n t i n o s I t he e s t a t e 
known as Po lydendr i , for t he s u m of G R D 397,500. Fol lowing the d e a t h of 
C o n s t a n t i n o s I, t he e s t a t e devolved to his i n t e s t a t e he i r s as follows: to his 
wife Sophia 2/8 ab indivisio, a n d to each of his ch i ld ren G e o r g e II, Paul , 
H e l e n , I r e n e , E k a t e r i n i ( the th i rd app l i can t ) and the d a u g h t e r of his 
p r e d e c e a s e d son A l e x a n d e r , A l e x a n d r a , 1/8 ab indivisio. 

- By deeds nos . 79847 of 18 F e b r u a r y 1924 and 80452 of 24 M a r c h 
1924, t he above co-heirs a n d co-owners (with t he excep t ion of Eka te r in i ) 
t r a n s f e r r e d and sold 7/8 ab indivisio of the e s t a t e to A t h a n a s s i o s Gáleos , a 
c a p t a i n in the m e r c h a n t navy, for t h e s u m of G R D 4,585,000. As r ega rds 
t he 1/8 ab indivisio s h a r e of Pr incess E k a t e r i n i , a pr ice of G R D 650,000 was 
init ial ly a g r e e d and the land was leased to t he new owner p e n d i n g 
comple t i on of t he r e q u i r e d formal i t i es , w h e r e u p o n the land would be 
t r a n s f e r r e d to h im . 

- By d e e d no. 4289 of 20 M a r c h 1925, A thanas s io s Gáleos a n d o the r s 
fo rmed the "Fores t C o m p a n y " (Avcuvuuxjg AaatxTJ E x a t o i a ) , to which 
A t h a n a s s i o s Gáleos t r a n s f e r r e d t he 7/8 ab indivisio of t he e s t a t e he had 
acqu i r ed . This c o m p a n y was dissolved by reso lu t ion of its gene ra l 
a s sembly d a t e d 12 M a y 1938. By deed no. 22408 of 7 O c t o b e r 1939, the 
l i qu ida to r s of t he c o m p a n y t r a n s f e r r e d a n d sold to C r o w n Pr ince Pau l the 
7/8 ab indivisio of t he e s t a t e for t he s u m of G R D 4,000,000 which was paid 
wi th funds from the dowry of his wife, Pr incess F rede r i ca . After his d e a t h , 
14/32 of his sha re of Po lydendr i devolved to his widow, and 14/96 to each of 
his t h r e e ch i ld ren , Sophia , C o n s t a n t i n o s ( the first app l i can t ) a n d I rene 
( the second a p p l i c a n t ) . In 1968 Pr incess Soph ia dec l ined the i n h e r i t a n c e , 
and he r s h a r e of the e s t a t e was a d d e d to t h e sha re of t he r e m a i n i n g hei rs 
p r o r a t a . After t he d e a t h of Q u e e n F r e d e r i c a on 6 D e c e m b e r 1981, and in 
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t he absence of a will, he r 49/96 ab indivisio s ha r e of Polydendr i devolved to 
he r ch i ld ren in equa l sha re s , each child t hus receiving 49/288 of he r s h a r e . 

3. The Mon Repos estate on the island of Corfu 

16. T h e or ig ina l t i t le on this p r o p e r t y is m i n u t e s no. 278 of 1 J u n e 1864 
of the Provincial Counci l of Corfu, by which the Counci l dec ided to offer to 
King G e o r g e I, in recogni t ion of his con t r i bu t ion to t h e accession of the 
Ion ian is lands to G r e e c e , the use of t he house in which the Br i t i sh 
M a g i s t r a t e of t he S u p r e m e Counc i l once lived, t o g e t h e r wi th the 
s u r r o u n d i n g a r e a , s i t u a t e d a t t he place known as "Aghios Pandele i 'mon of 
G a r i t z a " . T h e ex is t ing records from t h a t t ime do not ind ica te t h e surface 
a r e a , exact locat ion or b o u n d a r i e s of t he d o n a t e d e s t a t e . T h e d o n a t i o n was 
l a t e r express ly recognised by deed no. 7870/1887. 

17. Be tween 1870 a n d 1912 K i n g G e o r g e I en l a rged the above e s t a t e by 
successive p u r c h a s e s of ce r t a in s m a l l e r or b igger t r a c t s of land be long ing 
to th i rd pa r t i e s , s i t ua t ed a r o u n d or inside t he f a rm. After two pu rchases 
m a d e by G e o r g e II, Mon Repos a t t a i n e d its final surface a r e a of 
a p p r o x i m a t e l y 238,000 sq. m. 

18. Following t h e d e a t h of K ing George I, M o n Repos devolved to 
Pr ince A n d r e a s , by v i r tue of K i n g G e o r g e ' s ho log raph will d a t e d 24 J u l y 
1904. 

19. After the 1922 Revo lu t ion and by decis ion no. 1767/1923, the 
compul so ry exp rop r i a t i on of M o n Repos was p roc l a imed in favour of t he 
S t a t e in o r d e r to be used as t he s u m m e r res idence of t he r e ign ing King . In 
1931 the a d m i n i s t r a t i v e evict ion of P r ince A n d r e a s was o r d e r e d . Legal 
p roceed ings were t h e n i n s t i t u t e d and , by j u d g m e n t no. 57/1934, t he 
Corfu C o u r t of Appea l (Ecbeteto) recognised Pr ince A n d r e a s as the 
lawful owner of t he p rope r ty and o r d e r e d t he r e t u r n of t he e s t a t e to h im. 
Fol lowing the r e s to r a t i on of t he "crowned democ racy" , E m e r g e n c y Law 
no. 514/1937 expressly provided t h a t M o n Repos be conceded and 
t r a n s f e r r e d in full owne r sh ip and possess ion to P r ince A n d r e a s . 

20. By deed no. 11909/1937, P r ince A n d r e a s sold M o n Repos to King 
G e o r g e II aga ins t a life a n n u i t y of G R D 400,000. K i n g G e o r g e II d ied on 
1 Apri l 1947. His co-heirs d o n a t e d the i r sha r e s to K i n g G e o r g e ' s b r o t h e r , 
K i n g P a u l , who acqu i r ed full owne r sh ip of M o n Rep o s (deeds nos. 3650/ 
1957, 3816/1957 a n d 5438/1959) . Fol lowing K i n g Pau l ' s d e a t h , a n d by 
v i r tue of his ho log raph will, M o n Repos devolved to his widow F r e d e r i c a 
(usufruct ) a n d to his son, t he First app l ican t (ba re o w n e r s h i p ) . T h e 
usufruct was t e r m i n a t e d by the d e a t h of Q u e e n F r e d e r i c a on 6 D e c e m b e r 
1981, a n d the first app l i can t a cqu i r ed full t i t le owne r sh ip of M o n Repos . 

21 . O n or abou t 5 Augus t 1994, following the e n a c t m e n t of 
Law no. 2215/1994 (see p a r a g r a p h 41 below), t he r e s idence of M o n Repos 
was b r o k e n into. It is now occupied by the munic ipa l i ty of Corfu. 
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B. T h e s t a t u s o f t h e p r o p e r t y d u r i n g t h e m i l i t a r y d i c t a t o r s h i p 
(Apri l 1967-Ju ly 1974) a n d a f t er t h e r e s t o r a t i o n o f d e m o c r a c y 

22. O n 21 April 1967 t h e r e was a mi l i t a ry coup in G r e e c e . T h e former 
King r e m a i n e d in the coun t ry unt i l 13 D e c e m b e r 1967, w h e n he left for 
R o m e . 

23 . O n 15 N o v e m b e r 1968 the mi l i t a ry r e g i m e p r o m u l g a t e d a new 
C o n s t i t u t i o n ( the fo rmer had been enac t ed in 1952), which was a m e n d e d 
in 1973 w h e n the fo rmer King was deposed (see p a r a g r a p h 25 below). 
Ar t ic le 21 of t he 1968 C o n s t i t u t i o n (as a m e n d e d in 1973) g u a r a n t e e d t h e 
r ight of p r o p e r t y and provided t h a t nobody was to be depr ived of p rope r ty 
save in t he publ ic i n t e r e s t and following p a y m e n t of full c o m p e n s a t i o n , t he 
a m o u n t of which was to be d e t e r m i n e d by the civil cou r t s . However , 
Ar t ic le 134 § 3 of t he s a m e C o n s t i t u t i o n provided for the e n a c t m e n t of a 
u n i q u e legislat ive m e a s u r e which would have the effect of conf isca t ing t he 
movable a n d i m m o v a b l e p r o p e r t y of t he fo rmer King and the royal family. 

24. B e t w e e n 21 Apri l 1967 a n d 31 M a y 1973 the mi l i t a ry d i c t a to r sh ip 
formally m a i n t a i n e d the "crowned democracy" , de sp i t e t he fo rmer King ' s 
self- imposed exi le . 

25 . O n 1 J u n e 1973 the mi l i t a ry r e g i m e p u r p o r t e d to abol ish t h e 
"crowned democ racy" , to dec la re t h e fo rmer King and his he i r s deposed 
a n d to es tab l i sh a p re s iden t i a l p a r l i a m e n t a r y republ ic . 

26 . In O c t o b e r 1973 the mi l i t a ry d i c t a to r sh ip issued a legislat ive 
dec ree (no. 225/1973) , p u r s u a n t to Art ic le 134 § 3 of t he 1968 
C o n s t i t u t i o n (as a m e n d e d in 1973), w h e r e b y all movable a n d immovab le 
p r o p e r t y of the fo rmer King a n d the royal family was confiscated with 
effect from the d a t e of publ ica t ion of t he dec ree in the Official G a z e t t e 
(4 O c t o b e r 1973), a n d w h e r e b y t i t le t o t he confiscated p r o p e r t y passed to 
t he G r e e k S t a t e . T h e t h r e e e s t a t e s in q u e s t i o n were specifically m e n t i o n e d 
as fo rming pa r t of t he immovab le p r o p e r t y be ing confiscated. 

27. T h e above dec ree provided for c o m p e n s a t i o n in t he s u m of 
G R D 120,000,000 to be d i s t r i b u t e d a m o n g s t t he m e m b e r s of t he royal 
family whose p r o p e r t y was to be conf iscated, and this s u m was depos i ted 
in a b a n k account wi th a view to be ing c la imed by t h e royal family. T h e 
fo rmer King ' s sha re of t he c o m p e n s a t i o n was s t a t e d to be G R D 94,000,000 
a n d Pr incess I r e n e ' s s h a r e G R D 12,000,000. N o c o m p e n s a t i o n was 
provided for Pr incess E k a t e r i n i . It was fu r the r specified t h a t t he 
c o m p e n s a t i o n h a d to be c la imed by 31 D e c e m b e r 1975. N o p a r t of it was 
ever c l a imed . 

28. O n 24 J u l y 1974 the mi l i t a ry d i c t a t o r s h i p in G r e e c e was rep laced 
by a civilian g o v e r n m e n t u n d e r the l e ade r sh ip of M r K a r a m a n l i s . 

29. By a n Act of 1 A u g u s t 1974 (" the Fi rs t C o n s t i t u t i o n a l Act of 1974"), 
the g o v e r n m e n t revived the 1952 C o n s t i t u t i o n , excep t for t he provisions 
r e l a t i ng to t he form of g o v e r n m e n t (Article 1). 
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30. Art ic le 10 of th is Act provided t h a t , un t i l the Na t iona l Assembly 
was r econvened , the legislat ive power ves ted in t h e Counci l of Min i s t e r s 
was to be exerc ised t h r o u g h legislat ive dec ree s . Ar t ic le 10 § 2 provided 
t h a t such legislat ive dec rees would be capab le of having re t rospec t ive 
effect as r e g a r d s any issues a r i s ing from any C o n s t i t u t i o n a l Acts af ter 
21 Apri l 1967. Art ic le 15 provided tha t t he 1968 C o n s t i t u t i o n (as 
a m e n d e d ) , a n d all o t h e r C o n s t i t u t i o n a l Acts or Acts of a cons t i t u t i ona l 
c h a r a c t e r passed u n d e r t he mi l i t a ry d i c t a to r sh ip af ter 21 April 1967, 
were r epea l ed . 

3 1 . P u r s u a n t to Art ic les 1 and 10 of the First C o n s t i t u t i o n a l Act of 
1974, t he g o v e r n m e n t issued a legislat ive dec ree (no. 72/1974) which 
provided for the p rope r ty of t he former King and the royal family to be 
a d m i n i s t e r e d and m a n a g e d by a s e v e n - m e m b e r c o m m i t t e e unt i l the form 
of r e g i m e had been finally d e t e r m i n e d . 

32. T h e above d e c r e e was i m p l e m e n t e d by t h r e e min i s t e r i a l decis ions . 
(i) By decision no. 18443/1509 of 1 O c t o b e r 1974, a s e v e n - m e m b e r 

c o m m i t t e e was fo rmed "for t he pu rpose s of m a n a g i n g a n d a d m i n i s t e r i n g 
t he e s t a t e of the royal family". 

(ii) By decision no. 2 1987 of 24 O c t o b e r 1974, it was provided tha t " t h e 
h a n d i n g over [of t he p rope r ty ] of t he royal family from the S t a t e to t he 
c o m m i t t e e " was to be m a d e by 3 1 D e c e m b e r 1974. 

(iii) By decision no. 25616 of 23 D e c e m b e r 1974, it was provided t h a t 
t he h a n d i n g over of t he p rope r ty of the royal family to t he c o m m i t t e e 
would con t i nue un t i l comple t ion , before t he h a n d i n g over to its owners or 
to a pe r son n o m i n a t e d by t h e m . 

33 . Be tween 1974 and 1979 all t he movable a n d immovab le p rope r ty of 
t he fo rmer King and the royal family in G r e e c e was a d m i n i s t e r e d a n d 
m a n a g e d in the n a m e of the c o m m i t t e e es tab l i shed p u r s u a n t to 
Legis la t ive Dec ree no. 72/1974, on beha l f of the fo rmer King a n d the 
royal family. In 1979 the movable p r o p e r t y was h a n d e d over to t h e m . 

34. O n 17 N o v e m b e r 1974 t h e r e were e lect ions to the Na t iona l 
Assembly , a n d the Assembly was t h e r e a f t e r r econvened . A r e f e r e n d u m 
was held on 8 D e c e m b e r 1974, t h e o u t c o m e of which was in favour of a 
p a r l i a m e n t a r y r epub l i c . By Reso lu t ion D 1 8 of 18 J a n u a r y 1975, the 
Na t iona l Assembly resolved and dec l a red , inter alia, t h a t d e m o c r a c y in 
G r e e c e was never lawfully abol ished, and t h a t t he r evo lu t ionary coup of 
21 Apri l 1967, as well as t he s i tua t ion which r e su l t ed as a consequence u p 
to 23 J u l y 1974, cons t i t u t ed a coup d'etat which a i m e d to u s u r p power and 
t h e sovere ign r igh t s of t h e people . 

35 . In 1975 the N a t i o n a l Assembly e n a c t e d t he p r e s e n t C o n s t i t u t i o n , 
which c a m e in to force on 11 J u n e 1975. 

36. In 1981 the PA.SO.K. (Panhe l l en i c Socialist Pa r ty ) , u n d e r the 
l e a d e r s h i p of M r P a p a n d r e o u , was e lec ted to power in G r e e c e . F r o m 
J a n u a r y 1984 o n w a r d s , d iscuss ions were held wi th the fo rmer King 



THE FORMER KING OF GREECE AND OTHERS v. GREECE JUDGMENT 131 

r e g a r d i n g his p rope r ty . By 1988 an a g r e e m e n t on pr inc ip le had been 
r e a c h e d be tween t he g o v e r n m e n t and the fo rmer K i n g r e l a t i n g to the 
p r o p e r t y and tax liabili t ies of t he royal family. However , the a g r e e m e n t 
was neve r execu t ed . 

C. T h e 1992 a g r e e m e n t 

37. In 1990 the conserva t ive " N e w D e m o c r a c y " P a r t y was e lec ted to 
power . 

38 . In 1992 an a g r e e m e n t was r e a c h e d be tween t h e fo rmer King and 
the G r e e k S t a t e , which provided as follows. 

(i) T h e fo rmer K i n g t r ans f e r r ed an a r e a of 200,030 sq. m. of his forest 
at T a t o i to the G r e e k S t a t e for t he s u m of G R D 460,000,000. 

(ii) T h e fo rmer King d o n a t e d an a r e a of 401,541.75 sq. m. of his forest 
at T a t o i to a founda t ion for the benefi t of the publ ic , n a m e l y the Universa l 
H i p p o c r a t i o n Medica l F o u n d a t i o n a n d R e s e a r c h C e n t r e . 

(iii) A founda t ion for the benefi t of t he publ ic , n a m e l y t he Na t iona l 
Fores t of Ta to i F o u n d a t i o n , was c r e a t e d a n d the fo rmer King d o n a t e d an 
a r e a of 37,426,000 sq. m. of his forest at T a t o i to t he founda t ion . 

(iv) T h e fo rmer King , the royal family and t h e G r e e k S t a t e waived all 
legal r igh t s in connec t ion wi th and d i scon t inued all p e n d i n g legal 
p roceed ings conce rn ing the royal family 's t ax l iabil i t ies. 

(v) T h e fo rmer K i n g and the royal family a g r e e d to pay to the Greek 
S t a t e t he s u m of G R D 817,677,937 in respec t of i n h e r i t a n c e t ax , income 
tax and capi ta l t axes , t o g e t h e r wi th i n t e r e s t and s u r c h a r g e s . T h e p a y m e n t 
to be m a d e by the fo rmer King would be set off aga ins t any s u m s due to 
the fo rmer King p u r s u a n t to the a g r e e m e n t . 

39. T h e a g r e e m e n t was con ta ined in a n d evidenced by no ta r i a l deed 
no. 10573/1992 of 3 J u n e 1992. O n 28 S e p t e m b e r 1992 the Division of 
Scientific S tud ies (StEttOuvaq EmaTq^ovtxtuv Me^etcov) of t he G r e e k 
p a r l i a m e n t issued a r epo r t on a draft bill rat i fying t he above -men t ioned 
no ta r i a l act . T h e r e p o r t s t a t ed , inter alia, t h a t Legis la t ive D e c r e e no. 225/ 
1973 was r epea led by Legislat ive Dec ree no. 72/1974 a n d t h a t t he p rope r ty 
t h e r e b y " r e v e r t e d to its fo rmer o w n e r s h i p s t a t u s " . S u b s e q u e n t l y the 
a g r e e m e n t was i n c o r p o r a t e d in and given the force of law by 
Law no. 2086/1992. 

D . I n v a l i d a t i o n o f t h e 1992 a g r e e m e n t - Law n o . 2 2 1 5 / 1 9 9 4 

40. In the s u m m e r of 1993 the fo rmer K i n g and his family visited 
G r e e c e . 

4 1 . Fol lowing t he a u t u m n 1993 e lec t ions , a g o v e r n m e n t u n d e r the 
l eade r sh ip of M r P a p a n d r e o u was a g a i n r e t u r n e d to power in Greece . 
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T h e new g o v e r n m e n t dec la red the i r i n t e n t i o n of d e a l i n g with the m a t t e r s 
r e l a t i n g to the p r o p e r t y of t he fo rmer royal family, in o r d e r to r e s to re 
"cons t i tu t iona l legal i ty a n d his tor ical m e m o r y " a n d to satisfy " the 
d e m o c r a t i c sensibi l i ty of the G r e e k people as th is was expressed by t h e 
r e f e r e n d u m of 1974" ' . T h e y even tua l ly i n t roduced Law no. 2215/1994 
which was passed by the P a r l i a m e n t on 16 Apri l 1994 and b e c a m e law 
wi th effect from 11 M a y 1994. It was en t i t l ed " S e t t l e m e n t of m a t t e r s 
p e r t a i n i n g to t he e x p r o p r i a t e d p r o p e r t y of the deposed royal family of 
G r e e c e " , a n d provided as follows. 

(i) Law no. 2086/1992 was r epea l ed a n d deed no. 10573/1992 
resc inded . Any acts ca r r i ed out p u r s u a n t t h e r e t o were void a n d of no 
legal effect (sect ion 1). T h e ac ts so dec la red void and of no legal effect 
inc luded the d o n a t i o n to t he Unive r sa l H i p p o c r a t i o n Medica l F o u n d a t i o n 
and R e s e a r c h C e n t r e a t Ta to i a n d to t he N a t i o n a l Fores t of T a t o i 
F o u n d a t i o n 2 . 

(ii) T h e G r e e k S t a t e b e c a m e the owner of t he movab le and i m m o v a b l e 
p r o p e r t y of the fo rmer King , Pr incess I r e n e a n d Pr incess E k a t e r i n i . 
Legis la t ive D e c r e e no. 225/1973 was d e e m e d to have r e m a i n e d in force 
(sect ion 2). 

(iii) T i t l e to t he Mon Repos p r o p e r t y on the island of Corfu was 
t r ans f e r r ed to t he munic ipa l i ty of Corfu (sect ion 4 (2 ) ) . 

(iv) T a x e s a l r eady assessed were w r i t t e n off. All legal p roceed ings 
p e n d i n g before the a d m i n i s t r a t i v e cour t s or the S u p r e m e A d m i n i s t r a t i v e 
C o u r t (2u| . i |3on^ta Tt]g EmxQOTEtac,) in respec t of i n h e r i t a n c e a n d o t h e r 
t a x e s , s u r c h a r g e s a n d pena l t i e s w e r e d i scon t inued . A m o u n t s jaaid by t h e 
fo rmer King and o t h e r m e m b e r s of t he royal family in respec t of t ax could 
be c l a imed back from the G r e e k S t a t e , bu t t he S t a t e could oppose any set­
off of such a claim aga ins t any claim of t he S t a t e aga ins t the royal family 
(sect ion 5(1) ) . 

(v) Any a g r e e m e n t s conce rn ing any p r o p e r t y of the royal family, 
except leasehold a g r e e m e n t s , would be dec l a r ed void. Any leases of land 
be long ing to the royal family would con t i nue as if e n t e r e d in to b e t w e e n 
the lessees a n d the G r e e k S t a t e (sect ion 5 (2 ) ) . 

(vi) Any legal p roceed ings b r o u g h t by t he fo rmer King or o t h e r 
m e m b e r s of t h e royal family before any G r e e k cour t us ing the 
des igna t ion " K i n g " or any o t h e r royal des igna t ion , even if combined wi th 
t he prefix " ex" or " fo rmer" , would be r e g a r d e d as void (sect ion 6 (4 ) ) . 

1. S t a t e m e n l o f 1 A p r i l 1994 of t h e t h e n M i n i s t e r of F i n a n c e . 
2 . O n 8 D e c e m b e r 1997 t h e N a t i o n a l F o r e s t o f T a t o i F o u n d a t i o n l o d g e d a n a p p l i c a t i o n w i t h 
t h e E u r o p e a n C o m m i s s i o n of H u m a n R i g h t s u n d e r f o r m e r A r t i c l e 25 of t h e C o n v e n t i o n . T h e 
a p p l i c a t i o n w a s r e g i s t e r e d on 4 F e b r u a r y 1998 (no . 3 9 6 5 4 / 9 8 ) . O n 1 N o v e m b e r 1998 , by v i r t u e 
of A r t i c l e 5 § 2 of P r o t o c o l N o . 11 , t h e a p p l i c a t i o n fell t o be e x a m i n e d by t h e E u r o p e a n C o u r t 
of H u m a n R i g h t s . 
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(vii) P recond i t ions were imposed for the con t i nued recogni t ion of t h e 
G r e e k na t iona l i ty of t he fo rmer King and the royal family, and for t h e 
r e t e n t i o n of the i r G r e e k pas spo r t s : 

- a dec l a ra t ion was to be s u b m i t t e d to the R e g i s t r a r of B i r ths , 
M a r r i a g e s a n d D e a t h s (b]|tapxELO) of A t h e n s to the effect t ha t t he 
fo rmer King a n d the royal family un re se rved ly r e spec t ed t h e 1975 
C o n s t i t u t i o n and accep ted and recognised t he He l l en ic Republ ic ; 

- a fu r the r d e c l a r a t i o n was to be s u b m i t t e d to the R e g i s t r a r to t he 
effect that the former King and the royal family u n r e s e r v e d l y waived any 
c la im r e l a t i n g to t h e past ho ld ing of any office or possession of any official 
t i t le ; 

- the fo rmer K i n g and the m e m b e r s of t he royal family w e r e to 
r eg i s t e r in t he Munic ipa l Reg i s t e r of C i t i zens (uqTQCOCt aQoe'vurv if 
6r)!iOTOAGYia) u n d e r a n a m e a n d a s u r n a m e ; 

(viii) any legislat ive provision c o n t r a r y to this legis la t ion was 
a u t o m a t i c a l l y r epea l ed (sect ion 6 (5 ) ) . 

E. P r o c e e d i n g s in t h e G r e e k c o u r t s 

42. T h e app l i can t s b r o u g h t several p roceed ings in t he G r e e k cour t s 
conce rn ing the t i t les to the i r e s t a t e s . 

43 . T h e app l i can t s also cha l l enged the cons t i tu t iona l i ty of Law 
no. 2215/1994. Fol lowing two confl ict ing j u d g m e n t s of the C o u r t of 
C a s s a t i o n (Aoetoc, n a y o c ; ) a n d the S u p r e m e A d m i n i s t r a t i v e C o u r t , the 
case was re fe r red to the Special S u p r e m e C o u r t (Avooxaxo E t b i x o 
Atxaax i iQto ) . 

The Special Supreme Court judgment of 25 June 1997 

44. T h e cour t First e x a m i n e d w h e t h e r t h e app l i can t s were en t i t l ed to 
b r ing legal p roceed ings before it w i thou t us ing a s u r n a m e . T h e cou r t held 
t h a t " t he ind ica t ion ' fo rmer K ing ' is m e n t i o n e d in t he legal d o c u m e n t s not 
as a t i t le of nobil i ty which is forbidden by the C o n s t i t u t i o n , bu t in o r d e r to 
define t he ident i ty of this l i t igan t , who for t he reasons s t a t e d ear l i e r , has 
no s u r n a m e ... It conce rns a r e fe rence to a h is tor ic fact which , like o t h e r 
e l e m e n t s , c a n i n d e e d d e s i g n a t e t h e iden t i ty of t h e above pe r son , so t h a t 
this pe r son m a y enjoy jud ic ia l p ro t ec t ion" . 

45. As r e g a r d s t he q u e s t i o n of t h e royal p rope r ty , the cour t s t r e s sed 
t h a t "it was from t h e beg inn ing a polit ical ques t i on" , t h a t the p rope r ty 
r igh ts of t h e app l i can t s were l inked to t he form of g o v e r n m e n t and tha t 
"du r ing the re ign of t he royal family, t he p r o p e r t y t h a t be longed to t he 
King a n d the royal family was t r e a t e d like a special ca tegory of 
p rope r ty" . T h e cour t no ted , inter alia, the following: 
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" W h e n tht ' Constitution by A r t i c l e 1 d e f i n e s t h e f o r m of t h e r e g i m e , by t h e s a m e 

provision, w h i c h [ s h o u l d be ] h i s t o r i c a l l y i n t e r p r e t e d in t h e f r a m e w o r k of t h e po l i t i ca l 

a n d c o n s t i t u t i o n a l c o n j u n c t u r e ... in w h i c h it w a s v o t e d , p u r s u a n t to t h e p rov i s ions of 

t h e Fi rs t C o n s t i t u t i o n a l Ac t a n d of L e g i s l a t i v e D e c r e e n o . 7 2 / 1 9 7 4 t h a t w a s i s s u e d o n 

t h e b a s i s of i t s A r t i c l e 10, it a l s o so lves t h e i s s u e of t h e roya l p r o p e r t y . I n o t h e r w o r d s , 

t h e r e f e r e n d u m r e n d e r s i r r e v o c a b l e t h e d e v o l u t i o n of t h i s p r o p e r t y to t h e S t a t e , so t h a t 

i t s r e t u r n by l aw t o t h e f o r m e r K i n g w o u l d be c o n t r a r y to t h e C o n s t i t u t i o n . T h e r e f o r e , 

s e c t i o n 1 of L a w n o . 2 0 8 6 / 1 9 9 2 w h i c h i m p l i e s t h a t t h e f o r m e r roya l p r o p e r l y w o u l d 

c o n t i n u e to b e l o n g to t h e d e p o s e d m o n a r c h a n d t h e m e m b e r s of t h e f o r m e r roya l f ami ly , 

a n d a c t u a l l y c o n n e c t s t h o s e p e r s o n s w i t h t h e p r o p e r t y , c o n t r a v e n e s t h e C o n s t i t u t i o n . " 

46 . C o n s e q u e n t l y , t h e Special S u p r e m e C o u r t , by t h i r t e e n vo tes t o 
four, held t h a t Law no. 2215/1994 was cons t i t u t iona l . U n d e r t h e 
C o n s t i t u t i o n , t he j u d g m e n t s of t he Sj^ecial S u p r e m e C o u r t a r e final a n d 
b ind ing on all G r e e k cour t s (Article 100 § 4 ) . 

II. RELEVANT D O M E S T I C LAW 

47. T h e re levant Ar t ic les of t he 1975 C o n s t i t u t i o n provide as follows: 

A r t i c l e 4 

" 1 . All C r e e k s a r e e q u a l be fo re t h e law. 

2. G r e e k m e n a n d w o m e n h a v e e q u a l r i g h t s a n d e q u a l o b l i g a t i o n s . " 

A r t i c l e 1 7 

" I . P r o p e r t y is p r o t e c t e d by t h e S t a t e ; r i g h t s d e r i v i n g t h e r e f r o m , h o w e v e r , m a y no t 

be e x e r c i s e d c o n t r a r y t o p u b l i c i n t e r e s t . 

2 . N o o n e sha l l be d e p r i v e d of his p r o p e r t y e x c e p t in t h e p u b l i c i n t e r e s t , w h i c h m u s t 

be d u l y s h o w n , w h e n a n d a s spec i f i ed by law a n d a lways fo l lowing lull c o m p e n s a t i o n 

c o r r e s p o n d i n g to t h e v a l u e of t he e x p r o p r i a t e d p r o p e r t y at t h e t i m e of t h e c o u r t 

h e a r i n g on t h e p r o v i s i o n a l d e t e r m i n a t i o n of c o m p e n s a t i o n . I n c a s e s in w h i c h a r e q u e s t 

for t h e final d e t e r m i n a t i o n of c o m p e n s a t i o n is m a d e , t h e v a l u e a t t h e t i m e of t h e c o u r t 

h e a r i n g of t h e r e q u e s t s h a l l be c o n s i d e r e d . 

4. C o m p e n s a t i o n sha l l in a l l c a s e s be d e t e r m i n e d by civil c o u r t s . S u c h c o m p e n s a t i o n 

m a y a l s o b e d e t e r m i n e d p r o v i s i o n a l l y by t h e c o u r t a f t e r h e a r i n g o r s u m m o n i n g t h e 

b e n e f i c i a r y , w h o m a y be o b l i g e d , a t t h e d i s c r e t i o n of t h e c o u r t , t o f u r n i s h a 

c o m m e n s u r a t e g u a r a n t e e for c o l l e c t i n g t h e c o m p e n s a t i o n a s p r o v i d e d by l aw . " 

48 . In G r e e c e t he n u m b e r of p r o p e r t y r igh t s is l imi ted (numerus 
clausus). T h e real r igh ts t ha t a pe r son may have a r e owner sh ip , 
e a s e m e n t s , p ledge a n d m o r t g a g e (Article 973 of the Civil C o d e ) . 

49 . Ar t ic les 999 to 1141 of t h e Civil Code dea l w i t h t h e ins t i tu t ions of 
owne r sh ip and co-ownership . O w n e r s h i p m a y be acqu i r ed in a var ie ty of 
ways, as by occupancy of th ings tha t be long to no one , by t r ans fe r f rom a 
previous owner or even by a non-owner , by o p e r a t i o n of law, by the effect of 
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j u d g m e n t s , and by ac ts of the public au tho r i t i e s . For t he t r ans fe r of t he 
owner sh ip of i m m o v a b l e s , t h e law r e q u i r e s an a g r e e m e n t b e t w e e n the 
owner a n d the t r ans f e r ee t h a t t h e o w n e r s h i p is t r ans f e r r ed for a lawful 
cause , t he i nco rpo ra t i on of this a g r e e m e n t in a no ta r i a l d e e d and its 
t r ansc r ip t ion at the t r ansc r ip t ion reg i s t ry in t he dis t r ic t in wh ich the 
immovab le is loca ted (Article 1033). 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 1 O F P R O T O C O L No. 1 

50. T h e a p p l i c a n t s c o m p l a i n e d t h a t Law no . 2215/1994 viola ted the i r 
r ight of p roper ty . T h e y rel ied on Art ic le 1 of Protocol No . 1, which provides: 

" E v e r y n a t u r a l o r l e g a l p e r s o n is e n t i t l e d t o t h e p e a c e f u l e n j o y m e n t o f h is p o s s e s s i o n s . 

N o o n e sha l l be d e p r i v e d of his p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t a n d sub jec t to 

t h e c o n d i t i o n s p r o v i d e d for by l aw a n d by t h e g e n e r a l p r i n c i p l e s of i n t e r n a t i o n a l law. 

T h e p r e c e d i n g p r o v i s i o n s sha l l n o t , h o w e v e r , in a n y w a y i m p a i r t h e r i g h t o f a S t a t e t o 

e n f o r c e s u c h laws a s it d e e m s n e c e s s a r y t o c o n t r o l t h e u s e of p r o p e r t y in a c c o r d a n c e w i t h 

t h e g e n e r a l i n t e r e s t o r to s e c u r e t h e p a y m e n t of t a x e s o r o t h e r c o n t r i b u t i o n s o r 

p e n a l t i e s . " 

Th i s provision compr i se s t h r ee dis t inct ru les . T h e first, which is 
expressed in t he first s e n t e n c e of t he first p a r a g r a p h a n d is of a gene ra l 
n a t u r e , lays down the pr inciple of peaceful en joyment of p rope r ty . T h e 
second ru le , in t he second s en t ence of the s a m e p a r a g r a p h , covers 
depr iva t ion of possess ions and subjects it to c e r t a i n cond i t ions . T h e th i rd , 
con t a ined in t he second p a r a g r a p h , recognises t h a t the C o n t r a c t i n g S t a t e s 
a r e en t i t l ed , a m o n g s t o t h e r th ings , to con t ro l t he use of p rope r ty in 
acco rdance wi th t h e g e n e r a l i n t e r e s t . T h e s e ru les a r e not "d i s t inc t" in 
t h e sense of be ing u n c o n n e c t e d : t he second a n d th i rd ru les , which a re 
conce rned wi th p a r t i c u l a r ins tances of i n t e r f e r ence wi th the right to 
peaceful en joymen t of p rope r ty , a r e to be c o n s t r u e d in t h e l ight of t h e 
gene ra l pr inciple laid down in the first ru le . 

A. W h e t h e r t h e r e was a " p o s s e s s i o n " w i t h i n the m e a n i n g o f 
A r t i c l e 1 o f P r o t o c o l N o . 1 

1. Arguments before the Court 

5 1 . T h e pr inc ipa l t h r u s t of the G o v e r n m e n t ' s a r g u m e n t was t h a t t he 
c o n t e s t e d e s t a t e s w e r e inex t r icab ly l inked to t he ins t i tu t ion of t he H e a d of 
S t a t e a n d the re fo re did not fall u n d e r t he no t ion of "possess ions" 
p r o t e c t e d by Ar t ic le 1 of Protocol No . 1. 
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As a g e n e r a l r e m a r k they no ted t h a t a c o m m o n fea tu re all over E u r o p e 
was t h e ex i s tence of a c lear-cut d i s t inc t ion b e t w e e n publ ic a n d p r iva te 
possessions of m o n a r c h s . Publ ic possess ions were owned by the S t a t e s 
and a t t he disposal of t h e m o n a r c h s to use in t he p e r f o r m a n c e of t he i r 
d u t i e s as H e a d s of S t a t e . T h e G o v e r n m e n t s u b m i t t e d t h a t such 
p rope r t i e s , held u n d e r special privi leges and i m m u n i t i e s , did not come 
wi th in the concept of p r o p e r t y or possess ions p r o t e c t e d u n d e r Art ic le 1 of 
Protocol No. 1. O n the o t h e r hand , t h e p r iva te p r o p e r t y of E u r o p e a n 
m o n a r c h s was not t r e a t e d different ly in any way from the p r o p e r t y of 
o rd ina ry c i t izens . It was acqu i r ed , used and t r a n s f e r r e d in acco rdance 
wi th t he o rd ina ry rules of d o m e s t i c civil law, as appl ied to all t r a n s a c t i o n s 
be tween pr iva te individuals . Accord ing to t he G o v e r n m e n t , it was 
r e a s o n a b l e t o suppose t h a t such p r iva te possess ions w e r e p r o t e c t e d u n d e r 
Art ic le 1 of Protocol No. 1. 

52. In t he p r e s e n t case t he G o v e r n m e n t s u b m i t t e d t h a t t he mos t 
s ignif icant special f ea tu re of the legal s t a t u s of the a l leged "royal 
p r o p e r t y " of t he G r e e k C r o w n was t h a t it had always had a sui generis a n d 
quas i -publ ic c h a r a c t e r . Th i s was d e m o n s t r a t e d by var ious facts. F i rs t , the 
t h r ee con t e s t ed e s t a t e s had not been acqu i r ed by the fo rmer royal family in 
accordance wi th the g e n e r a l provisions of G r e e k civil law, bu t because of 
t he funct ions of t he benef ic ia r ies . A s u b s t a n t i a l p a r t of t h e s e p r o p e r t i e s 
were d o n a t e d to the fo rmer G r e e k kings by the G r e e k S ta t e as a sign of 
respec t t owards t he royal ins t i tu t ion . Second, w h e n e v e r a succession to 
t he t h r o n e occur red , t h e g e n e r a l ru les of i n h e r i t a n c e law did not apply. 
O n the con t r a ry , a special law was always enac t ed to avoid t he o rd ina ry 
o r d e r of success ion and se t t l e the r e l evan t d i spu te s . T h i r d , the a l leged 
p rope r t i e s enjoyed full tax e x e m p t i o n , inc luding e x e m p t i o n from 
i n h e r i t a n c e t ax . H a d i n h e r i t a n c e t ax b e e n appl ied in each of t he four 
successions to t he G r e e k t h r o n e from 1913 to 1964, t he r e l evan t t a x 
b u r d e n would have exceeded the c u r r e n t m a r k e t va lue of the con t e s t ed 
e s t a t e s . F o u r t h , the p r o p e r t y in ques t i on had not only b e e n a s s imi l a t ed to 
S t a t e p r o p e r t y for p r o c e d u r a l pu rpose s (for e x a m p l e special t ime- l imi t s , 
a w a r d of S t a t e pr ivi leges for the recovery of deb t s , p roh ib i t ion of 
provisional forced execu t i on ) , bu t had also benef i ted from s u b s t a n t i a l 
S t a t e p re roga t ives (non-presc r ip t ion of c la ims , p la in p roh ib i t ion of 
u sucap t ion , c r imina l i s a t ion of t r e spas s , e tc . ) . T h e r e f o r e , no m a t t e r how 
each of t he con t e s t ed e s t a t e s h a d been acqu i r ed , the l and , which inc luded 
cons t i tu t iona l ly p ro t ec t ed forests , h is tor ical and archaeologica l s i tes , had 
only been kept wholly in tac t a n d even a d d e d to because of the pr ivi leges 
a t t a c h e d to t he m o n a r c h s ' publ ic s t a t u s . N o o r d i n a r y G r e e k c i t izen would 
ever have succeeded in legally a c q u i r i n g a n d t r a n s f e r r i n g th is land. 

53 . In t he light of t h e above, t he G o v e r n m e n t cons ide red t h a t t he 
c o n t e s t e d e s t a t e s were not pr ivate ly owned; consequen t ly , they did not fall 
u n d e r the not ion of "possess ions" p r o t e c t e d by Art ic le 1 of Protocol No . 1. 
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54. T h e app l ican t s repl ied t h a t t he re was manifes t ly no foundat ion 
wha teve r , as a m a t t e r of his tor ical fact or G r e e k law, for t he G o v e r n m e n t ' s 
novel a n d b iza r re a r g u m e n t t h a t the p rope r ty which was the subject of their 
claim never be longed to the royal family. T h e app l ican t s s t ressed tha t this 
a r g u m e n t h a d never been advanced by any G r e e k g o v e r n m e n t except in t he 
course of the proceedings before t he Conven t ion o rgans . T h e fact t ha t 
individual m e m b e r s of the royal family had owned pr iva te p rope r ty had 
been consis tent ly recognised by G r e e k public au tho r i t i e s t h r o u g h o u t t he 
period of the so-called "crowned democracy" which had been es tabl ished 
w h e n t h e first app l i can t ' s ances tor , G e o r g e I, was e lec ted K i n g in 1863. It 
had also been cons is tent ly recognised af ter the c rea t ion of the Republ ic . 
Such pr iva te p roper ty had always been recognised as be ing dis t inct from 
any p rope r ty t h a t was m a d e avai lable to t he royal family by v i r tue of the 
cons t i tu t iona l s t a t u s of the King , for e x a m p l e , the Royal Palace in A t h e n s , 
which was not a n d h a d never been the pr ivate p r o p e r t y of the royal family. 
As r ega rds ce r t a in privileges which were historically afforded in respect of 
the i r p roper ty , the appl ican ts cons idered tha t those privileges had no 
b e a r i n g on the s t a t u s of t he royal family's pr iva te p roper ty . In any event , 
m a i n t e n a n c e p a y m e n t s by the S t a t e some fifty yea r s ear l ie r had been m a d e 
in recognit ion of the d a m a g e which had been caused to the p roper t i es 
d u r i n g the per iod w h e n they were in the possession of t he S t a t e a n d h a d 
been neglec ted . As for the t ax exempt ion , the app l ican t s invited t he C o u r t 
to b e a r in mind t h a t t he King had paid all of the very considerable expenses 
incur red by him in t h e exercise of his official du t i e s in his capaci ty as H e a d of 
S ta t e . Un t i l 1949, t he King had also had to pay all t he m a i n t e n a n c e a n d 
r u n n i n g costs of the palaces m a d e available to h im by the S t a t e in his 
capaci ty as H e a d of S t a t e out of the Civil List. 

55. T h e app l i can t s fu r the r s u b m i t t e d t h a t t he fact t h a t t he royal family 
owned p r iva te p r o p e r t y had b e e n c lear ly recognised even d u r i n g the 
per iod of the u n c o n s t i t u t i o n a l mi l i t a ry d i c t a to r sh ip be tween 21 April 
1967 and 24 July 1974. T h e 1968 C o n s t i t u t i o n inc luded a provision 
(Art icle 134 § 3 ) , which provided for a u n i q u e legislat ive m e a s u r e to be 
e n a c t e d to e x p r o p r i a t e or confiscate t he movab le and immovab le 
p r o p e r t y of the fo rmer King and his family. A legislat ive dec ree (no. 2 2 5 / 
1973) h a d s u b s e q u e n t l y b e e n issued by t h e d i c t a t o r s h i p to confiscate t h e 
p r o p e r t y of t he royal family. T h e s e m e a s u r e s would have served no 
pu rpose if the royal p r o p e r t y had always be longed to the S t a t e . After t he 
fall of the d i c t a to r sh ip , a legislat ive dec ree of 1974 h a d recognised tha t t he 
p r o p e r t y conf iscated by the d i c t a t o r s h i p be longed to t he royal family, on 
whose beha l f it was a d m i n i s t e r e d by a special c o m m i t t e e . In 1979 the 
movable p r o p e r t y was h a n d e d over to t he royal family. Protocols 
gove rn ing the h a n d i n g over of t he i m m o v a b l e a n d movable p rope r ty h a d 
b e e n du ly s igned by t h e a p p r o p r i a t e g o v e r n m e n t a l a u t h o r i t i e s a n d by t h e 
special c o m m i t t e e . T h e s t a t u s of t he p r o p e r t y had in no way been affected 
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by the o u t c o m e of the r e f e r e n d u m of 8 D e c e m b e r 1974 which had r e su l t ed 
in t he e s t a b l i s h m e n t of a p res iden t i a l p a r l i a m e n t a r y republ ic . T h e s t a t u s 
of the p rope r ty of the royal family had s imply not b e e n in issue in t h a t 
r e f e r e n d u m . Nor had the s t a t u s of the p r o p e r t y been affected by the 
e n a c t m e n t of t he 1975 C o n s t i t u t i o n . If th is had been t h e case , t he S t a t e 
would not have r e t u r n e d the movable p r o p e r t y to t he royal family in 1979, 
t hus recognis ing the i r r ightful owner sh ip . 

56. F u r t h e r m o r e , t he app l i can t s s t r e s sed t h a t f rom 1974 to 1996, 
n a m e l y even af ter t he e n a c t m e n t of t he 1994 Law, they had filed t ax 
r e t u r n s a n d paid tax in respec t of the p rope r ty in ques t i on . T h e y could not 
u n d e r s t a n d how t a x on t h e land could p rope r ly be payable by anyone o t h e r 
t h a n the owner , or how the g o v e r n m e n t could p roper ly a n d in good faith 
have d e m a n d e d and accep ted the p a y m e n t of such tax except on t h a t basis . 

57. Moreover , in 1992 the former King a n d the G r e e k S ta te concluded 
an a g r e e m e n t , which was ratif ied by Law no. 2086/1992, by which large 
p a r t s of t he Ta to i p rope r ty were t r ans fe r red by the former King to the 
G r e e k S t a t e a n d d o n a t e d to two foundat ions for the benefit of the public. 
Th i s a g r e e m e n t was concluded on the basis t ha t he was t he owner of the 
p rope r ty in ques t ion ; o therwise it would have served no purpose . T h a t t he 
re levant p rope r ty be longed to the royal family had even been acknowledged 
by Law no. 2215/1994 itself, which in its p r e a m b l e re fe r red to " S e t t l e m e n t 
of m a t t e r s p e r t a i n i n g to the exp rop r i a t ed property of the deposed royal 

family of Greece" ( emphas i s added by the app l i can t s ) . F u r t h e r m o r e , t he 
appl ican ts s t ressed tha t the 1994 Law expressly m e n t i o n e d Legislat ive 
Decree no. 225/1973 enac ted by the mi l i t a ry d ic ta to r sh ip , u n d e r which the 
p roper ty of the royal family had been confiscated. Reference to tha t dec ree 
was wholly inconsis tent wi th t he G o v e r n m e n t ' s a r g u m e n t t h a t the royal 
family never owned any pr iva te p rope r ty ; if t h e p rope r ty a l ready be longed 
to the S t a t e , the l a t t e r would not have needed to rely on a pr ior confiscation. 

58. T h e app l i can t s conc luded tha t t h e r e was no basis in G r e e k law for 
m a k i n g any connec t ion be tween t h e cons t i t u t i ona l role of t h e fo rmer K i n g 
and the s t a t u s of his p rope r ty . G r e e k civil law did not recognise a so-called 
sui generis concept of owner sh ip . Art ic le 973 of t he G r e e k Civil Code 
provided an exhaus t ive def in i t ion of o w n e r s h i p r igh t s t h a t were 
recognised as a m a t t e r of G r e e k law. T h e s e were ownersh ip , e a s e m e n t s , 
p ledge a n d m o r t g a g e . T h e r e was no ca tegory of quas i -publ ic o w n e r s h i p 
(see p a r a g r a p h 48 above) . 

59. T h e C o m m i s s i o n cons ide red t h a t before t he c o m i n g in to force of 
Law no. 2215/1994 the p r o p e r t y in ques t ion be longed to t he app l i can t s . 

2. The Court's assessment 

60. T h e C o u r t poin ts out t h a t the concept of "possess ions" in the first 
p a r t of Ar t ic le 1 of Protocol No. 1 has an a u t o n o m o u s m e a n i n g which is 
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i n d e p e n d e n t from t h e formal classification in d o m e s t i c law (see Beyeler 
v. Italy [ G C ] , no. 33202/96, § 100, E C H R 2000-1). T h e issue t h a t needs to 
b e e x a m i n e d is w h e t h e r t h e c i r c u m s t a n c e s of t h e case , cons ide red as a 
whole , confer red on the app l i can t s t i t le to a subs t an t ive in t e re s t p ro tec t ed 
by Art ic le 1 of Protocol No. 1. T h e C o u r t cons iders t h a t t h a t app roach 
r e q u i r e s it to t ake account of t h e following po in t s of law and of fact. 

6 1 . T o s t a r t wi th , t he C o u r t is unab le to ag r ee wi th t he G o v e r n m e n t 
w h e n they sugges t , at least by impl ica t ion , t h a t t he m e m b e r s of t he royal 
family did not have any pr iva te p r o p e r t y at all in G r e e c e . 

It no tes t h a t at least p a r t of the royal p r o p e r t y was p u r c h a s e d by the 
a p p l i c a n t s ' a n c e s t o r s a n d paid for out of the i r p r iva te funds. 
F u r t h e r m o r e , on m a n y occasions , the royal p rope r ty , i r respect ive of its 
or ig ina l t i t le , was s u b s e q u e n t l y t r ans f e r r ed inter vivos or mortis causa, in 
acco rdance wi th the r e q u i r e m e n t s of G r e e k civil law, be tween m e m b e r s 
of t he royal family a n d on some occasions b e t w e e n m e m b e r s of the royal 
family and th i rd pa r t i e s . 

62. Moreover , t he C o u r t t akes pa r t i cu la r ly in to account t he fact t h a t 
before t he c o m i n g in to force of Law no. 2215/1994, the G r e e k S t a t e had on 
severa l occasions t r e a t e d the m e m b e r s of the royal family - and a m o n g 
t h e m the app l i can t s - as be ing the p r iva te owners of the e s t a t e s in 
ques t i on . T h e C o u r t refers by way of e x a m p l e to t he following facts. 

- After the abol i t ion of t he m o n a r c h y in 1924, t he G r e e k S ta t e 
e x p r o p r i a t e d t he T a t o i e s t a t e , which was l a t e r given back to the King in 
full owne r sh ip and possession upon his r e t u r n to t he t h r o n e in 1936 (see 
p a r a g r a p h s 12-13 above) . 

- Fol lowing a compul so ry exp rop r i a t i on which took place in 1923, 
E m e r g e n c y Law no. 514/1937 express ly provided t h a t M o n Repos be 
conceded a n d t r a n s f e r r e d in full owne r sh ip and possession to Pr ince 
A n d r e a s (see p a r a g r a p h 19 above) . 

- It was not d i spu t ed tha t from 1974 to 1996 the app l i can t s filed tax 
r e t u r n s and paid tax in respec t of the i r p r o p e r t y (see p a r a g r a p h s 36, 38, 41 
a n d 56 above) . 

- In 1992 a b ind ing a g r e e m e n t was conc luded b e t w e e n the fo rmer King 
a n d the G r e e k S t a t e whe reby , a m o n g o t h e r t h ings , 200,030 sq. m. of the 
T a t o i e s t a t e w e r e sold by the first app l i can t to the G r e e k S ta t e and most 
of t he res t of t h e e s t a t e was d o n a t e d to two founda t ions for the benefit of 
t he public. O n 28 S e p t e m b e r 1992 the Division of Scientific S tud ies of the 
G r e e k p a r l i a m e n t issued a r e p o r t on a draf t bill ra t i fying th is a g r e e m e n t , 
which s t a t e d , inter alia, t h a t Legis la t ive Dec ree no. 225/1973 was repea led 
by Legislat ive D e c r e e no. 72/1974 and t h a t the p r o p e r t y t h e r e b y " reve r t ed 
t o its fo rmer o w n e r s h i p s t a t u s " (see p a r a g r a p h s 38-39 above) . 

6 3 . Like t h e C o m m i s s i o n , t h e C o u r t is of t h e view t h a t all t h e s e ac ts 
could only be ca r r i ed ou t on t h e basis t ha t t he app l i can t s a n d the i r 
ances to r s w e r e t he owners of the p r o p e r t y in ques t ion , since if the 
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con t e s t ed e s t a t e s had never be longed to t he royal family, or if they had 
b e e n validly e x p r o p r i a t e d in 1973, w i th t he resu l t t h a t they were a l r e a d y 
owned by the G r e e k S t a t e , t he said ac ts would have served no pu rpose . 

64. Finally, as r e g a r d s t he G o v e r n m e n t ' s re fe rence to special ru les 
which appl ied to royal p roper ty , such as rules on t ax e x e m p t i o n , the 
C o u r t c a n n o t see why such ru les shou ld per se exc lude the f u n d a m e n t a l l y 
p r iva te c h a r a c t e r of these p r o p e r t i e s . It is not , for e x a m p l e , unknown for 
H e a d s of S t a t e s to enjoy t ax i m m u n i t y as far as the i r p r iva te p r o p e r t y is 
conce rned . Likewise, the G o v e r n m e n t have failed to provide any 
d o c u m e n t a t i o n , such as a reg is te r of S t a t e p r o p e r t y or t he so-called Civil 
List , showing t h a t t he royal p r o p e r t y has b e e n cons idered or t r e a t e d as 
S t a t e p roper ty . 

65 . In view of t h e above, t h e C o u r t c a n n o t bu t d i sce rn a con t r ad ic t ion 
in t he G o v e r n m e n t ' s a t t i t u d e to t h e r e l evan t p rope r t i e s . C o n s e q u e n t l y , 
a l t h o u g h the C o u r t accepts t h a t t he royal p r o p e r t y in m a n y ways enjoyed 
a special s t a t u s , the fact t h a t the G r e e k S t a t e i tself had r epea t ed ly t r e a t e d 
it as p r iva t e p r o p e r t y a n d h a d not p r o d u c e d a gene ra l set of ru les 
gove rn ing its s t a t u s p r e v e n t s t he C o u r t from conc lud ing tha t it had a sui 
generis a n d quas i -publ ic c h a r a c t e r to t he effect t h a t it neve r be longed to 
t he fo rmer royal family. 

66. T h e r e f o r e , the C o u r t is of t he opinion tha t the r e l evan t p r o p e r t i e s 
were owned by the app l i can t s as pr iva te pe r sons r a t h e r t h a n in the i r 
capac i ty as m e m b e r s of t he royal family; accordingly t h e con t e s t ed 
e s t a t e s c o n s t i t u t e d a "possess ion" for t he p u rp o s e s of Art ic le 1 of 
Protocol No. 1, which is appl icable to the in s t an t case . 

B. I n v e n t o r y o f t h e a p p l i c a n t s ' p o s s e s s i o n s 

67. T h e C o u r t m u s t now cons ider w h a t exact ly a r e t he a p p l i c a n t s ' 
possess ions . 

/. The Tatoi estate (of a total surface area of 41,000,000 sq. m. approximately) 

68. T h e G o v e r n m e n t a r g u e d t h a t m o r e t h a n one- th i rd of the e s t a t e , 
n a m e l y t he Bafi forest , was d o n a t e d to King G e o r g e I ( t he first 
app l i can t ' s g r e a t - g r a n d f a t h e r ) by an Act of P a r l i a m e n t in 1877. 
Obviously, t he causa traditionis a n d / o r t h e iusta causa of this d o n a t i o n was 
t he royal funct ion of the t r ans fe r ee . T h a t was t he reason why, af ter t he 
abol i t ion of t he m o n a r c h y in 1924, the Bafi land c a m e ipso jure a n d 
wi thou t any c o m p e n s a t i o n to t he S t a t e . Moreover , 3,785,000 s q . m . of this 
land were d o n a t e d to home le s s re fugees in 1925; this a r e a was never 
r e t u r n e d to the royal family af ter t he r e s to r a t i on of t he m o n a r c h y in 1935. 

F u r t h e r m o r e , t h e G o v e r n m e n t no t ed t h a t in 1992 the first app l i can t 
had d o n a t e d to a non-profi t founda t ion ( the N a t i o n a l Fores t of T a t o i 
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F o u n d a t i o n ) m o r e t h a n 90% of the T a t o i land. Subsequen t ly , t he 
founda t ion had lodged an app l ica t ion wi th t he C o m m i s s i o n , which was 
now p e n d i n g before t h e C o u r t (appl ica t ion no. 39654/98) . It was t rue 
t h a t L a w no . 2215/1994 h a d r epea led t h e 1992 a g r e e m e n t , but at t he 
t i m e the 1994 Law h a d been e n a c t e d , the app l i can t s had h a d owner sh ip 
r igh ts over less t h a n 10% of t he Ta to i e s t a t e . 

69. T h e app l i can t s a l leged tha t the Bali forest had not been d o n a t e d to 
King G e o r g e I, bu t had been p u r c h a s e d by h im. In th is connec t ion , t he 
app l i can t s re l ied on d o c u m e n t s which had come to the i r a t t e n t i o n since 
t h e adop t ion of t h e C o m m i s s i o n ' s r epo r t , which d e m o n s t r a t e d t h a t while 
t he G r e e k g o v e r n m e n t had exp res sed the i n t e n t i o n of d o n a t i n g t he Bafi 
forest to King G e o r g e I, t he l a t t e r had not wished to acqu i re this land 
t h r o u g h dona t ion , but had insis ted on p u r c h a s i n g it at a price fixed by 
t h e g o v e r n m e n t . In t he event , a c o m p r o m i s e h a d been r eached , whe reby 
the Bafi forest was expressed to be "conceded" ( r a t h e r t h a n " d o n a t e d " ) to 
K i n g G e o r g e I. In r e t u r n , the l a t t e r h a d depos i t ed 60,000 d r a c h m a s 
( G R D ) wi th i n t e r e s t at t he N a t i o n a l Bank . 

70. T h e C o u r t no tes t h a t pa r t of T a t o i was original ly p u r c h a s e d by 
King G e o r g e I as his p r iva te p rope r ty . T h e e s t a t e was subsequen t ly 
a d d e d to t h r o u g h the acquis i t ion by K i n g G e o r g e I from t h e G r e e k S ta te 
of an a r e a of land known as the Bafi forest (see p a r a g r a p h 9 above) . 
N o t w i t h s t a n d i n g the m a n n e r of acquis i t ion of t he se l ands , d i s p u t e d by 
the pa r t i e s , t he i r owne r sh ip s t a t u s was se t t l ed as follows: In 1924 Ta to i , 
inc luding the Bafi forest , was compulsor i ly e x p r o p r i a t e d by the G r e e k 
S ta t e w i thou t p a y m e n t of any c o m p e n s a t i o n . In 1936, following the 
r e s t o r a t i o n of t he m o n a r c h y , a law r e t u r n e d T a t o i to the owne r sh ip and 
possession of K i n g G e o r g e II. T h i s r e i n s t a t e m e n t of p r o p e r t y inc luded 
t h e Bafi land except an a r e a of 3,785,000 sq. m. which had in the 
m e a n t i m e b e e n a l lo t ted to homeless re fugees . T h e r e f o r e , t he C o u r t is of 
t he opinion t h a t , wi th the except ion of this a r e a which was never r e t u r n e d 
to t he a p p l i c a n t s ' p redecesso r s in t i t le , t he T a t o i lands cons t i t u t ed par t of 
t he p r o p e r t y which was e x p r o p r i a t e d in 1994. 

71 . F u r t h e r m o r e t he C o u r t is unab le to ag r ee wi th the G o v e r n m e n t 
w h e n they a r g u e t h a t , at the t i m e the 1994 Law was enac t ed , t he 
app l i can t s h a d owne r sh ip r igh ts over less t h a n 10% of T a t o i . It is t r u e 
t h a t in 1992 la rge p a r t s of t he e s t a t e were d o n a t e d by the first appl icant 
to two founda t ions for the benef i t of the public a n d t h a t an a r ea of 
200,030 sq. m. was sold to the G r e e k S t a t e . However , Law no. 2215/1994 
r epea l ed t he 1992 a g r e e m e n t and dec la red void a n d of no legal effect any 
ac ts ca r r i ed ou t p u r s u a n t to it (see p a r a g r a p h 41 above) . T o sugges t t h a t , 
a l t h o u g h the 1992 a g r e e m e n t was r e p e a l e d by a l a t e r law, its legal 
consequences were still valid a n d should be t a k e n in to accoun t is not only 
con t r ad i c to ry as such, but also runs aga ins t t he pr inciple lex posterior derogat 
anteriori. 
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72. H a v i n g r e g a r d to t he foregoing, t he C o u r t cons iders t h a t before 
t h e e n t r y i n t o force of Law no. 2215/1994 t h e T a t o i e s t a t e , wi th t he 
excep t ion of an a r e a of 3,785,000 sq. m. which was e x p r o p r i a t e d in 1924 
a n d a l lo t ted to homeles s refugees , be longed to t he first app l i can t . 

2. The Polydendri estate (of a total surface area of approximately 
33,600,000 sq.m.) 

73. T h e C o u r t no tes tha t t he G o v e r n m e n t have not a r g u e d t h a t the 
Polydendr i e s t a t e had in any respec t a special s t a t u s c o m p a r a b l e wi th 
t h a t of the T a t o i a n d the Mon Repos e s t a t e s . T h e r e is no evidence to 
sugges t t h a t t he owne r sh ip t i t les r e l a t i n g to this p rope r ty , which the 
app l i can t s have p roduced , a re not a c c u r a t e (see p a r a g r a p h 15 above) . It 
t he re fo re cons iders t h a t before t h e e n t r y in to force of Law no . 2215/1994 
the Po lydendr i e s t a t e be longed to the t h r e e app l i can t s . 

3. The Mon Repos estate (of a total surface area of238,000 sq. m.) 

74. T h e G o v e r n m e n t s u b m i t t e d t h a t the use of this e s t a t e had been 
given to King G e o r g e I in his capac i ty as H e a d of S t a t e , his royal funct ion 
be ing the only causa traditionis. Even a s s u m i n g t h a t by v i r tue of these 
d o n a t i o n s t he fo rmer royal family had acqu i r ed owner sh ip r igh ts over 
Mon Repos , i ts t r ans fe r bo th in 1864 a n d in 1937 was legally valid only 
u n d e r t he implici t but self-evident condi t ion t h a t the t r ans fe rees would 
con t i nue to exercise the i r funct ions. 

Moreover , t he G o v e r n m e n t c la imed t h a t t he app l i can t s could not have 
acqu i r ed o w n e r s h i p r igh ts over M o n Repos t h r o u g h usucap t ion , s ince, as 
of 9 S e p t e m b e r 1915, G r e e k law explicit ly exc luded u s u cap t i o n as a m o d e 
of acqu is i t ion of S t a t e p rope r t i e s . 

75. T h e app l i can t s m a i n t a i n e d tha t this p r o p e r t y had never be longed 
to t he G r e e k S t a t e . It had been d o n a t e d to King George I in 1864 by the 
Provincial Counci l of t he is land of Corfu, in recogni t ion of his con t r i bu t ion 
to t he accession of t he Ionian is lands to G r e e c e . T h i s d o n a t i o n was 
express ly recognised by d e e d no. 7870/1887. T h e p r o p e r t y h a d been 
added to by p r iva te p u r c h a s e s of land by K i n g G e o r g e I and , 
subsequen t ly , by King G e o r g e II. 

76. T h e C o u r t accep t s t h a t the or ig ina l t i t le on Mon Repos is a 
d o n a t i o n by which the Provincial Counci l of the is land of Corfu 
t r a n s f e r r e d to K i n g G e o r g e I t h e use of w h a t fo rmed t h e first p a r t of t h e 
e s t a t e . However , it notes t h a t , a cco rd ing to t he o rd ina ry provisions of 
G r e e k civil law7, p r o p e r t y r igh t s may be acqu i r ed by a var ie ty of ways, as 
by t r ans f e r from a previous owner , a n d t h a t d o n a t i o n is u n d o u b t e d l y one of 
t he valid ways of t r an s f e r r i ng a n d acqu i r ing p r o p e r t y r igh t s . Moreover , the 
C o u r t cons iders t h a t t h e G o v e r n m e n t have failed to s u b s t a n t i a t e t he i r 
a r g u m e n t t h a t t he capac i ty of K i n g G e o r g e I as H e a d of S t a t e was t he 
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only causa traditionis of Mon Repos. F u r t h e r m o r e , it notes t h a t t he e s t a t e 
was s u b s e q u e n t l y e n l a r g e d by successive p u r c h a s e s of land be long ing to 
th i rd pa r t i e s , a n d tha t t h e S t a t e does not s e e m to have b e e n involved in 
t he re levan t con t r ac t s . In 1937 a law t r a n s f e r r e d the e s t a t e in full 
owne r sh ip a n d possession to Pr ince A n d r e a s . Following a chain of 
t r ans fe r s , t h e first app l i can t acqu i r ed full owne r sh ip of Mon Repos , by 
v i r tue of his fa ther ' s ho log raph will (see p a r a g r a p h 20 above) . 

77. H a v i n g r ega rd to t he foregoing, the C o u r t cons iders t h a t before 
t h e e n t r y i n to force of Law no . 2215/1994 t h e M o n Repos e s t a t e be longed 
to t he first app l i can t . 

C. C o m p l i a n c e wi th A r t i c l e 1 o f P r o t o c o l N o . 1 

1. Whether there has been an interference with the right of property 

78. H a v i n g accep ted tha t before t he en t ry in to force of Law no. 2215 / 
1994 the p r o p e r t y in ques t i on be longed to t he app l i can t s , the C o u r t , like 
t he C o m m i s s i o n , cons iders t h a t in 1994 t h e r e was an in t e r f e rence wi th t he 
app l i c an t s ' r ight to the peaceful en joymen t of t he i r possess ions which 
a m o u n t s to a "dep r iva t i on" of possess ions wi th in t he m e a n i n g of t he 
second s e n t e n c e of t he first p a r a g r a p h of Art ic le 1 of Protocol No. 1. 

T h e C o u r t m u s t t he re fo re e x a m i n e w h e t h e r t h e in t e r f e rence 
comj^lained of can be jus t i f ied u n d e r t h a t provis ion. 

2. Whether the interference was 'providedfor by law" 

79. T h e C o u r t r e i t e r a t e s t h a t the first a n d most i m p o r t a n t 
r e q u i r e m e n t of Art ic le 1 of Protocol No. 1 is t ha t any i n t e r f e r ence by a 
publ ic a u t h o r i t y wi th the peaceful en joyment of possessions should be 
lawful: t he second s en t ence of t he first p a r a g r a p h au tho r i s e s a 
dep r iva t ion of possessions only "subject to t h e condi t ions provided for by 
law" and the second pa rag ra j jh recognises t h a t t he S t a t e s have t he r ight to 
cont ro l t he use of p r o p e r t y by enforc ing " laws" . Moreover , the ru le of law, 
one of t he f u n d a m e n t a l ])rinciplcs of a d e m o c r a t i c society, is i n h e r e n t in all 
t he Ar t ic les of t h e Conven t i on (see t h e A m u u r v. F r a n c e j u d g m e n t of 
25 J u n e 1996, Reports of Judgments and Decisions 1996-III, pp . 850-51 , § 50) . 

80. T h e G o v e r n m e n t s u b m i t t e d t h a t bo th Legislat ive D e c r e e no. 225/ 
1973 and Law no. 2215/1994 were " laws" wi th in t he m e a n i n g of Art ic le 1 of 
Protocol No. 1 since t h e y were a d e q u a t e l y accessible a n d sufficiently 
prec ise . T h e first had r e m a i n e d in force af ter the r e s to ra t ion of 
d e m o c r a c y a n d the second was voted in P a r l i a m e n t following an open and 
d e m o c r a t i c d e b a t e . U n d e n i a b l y , bo th t he se laws had an individual 
c h a r a c t e r . However , t he c i r c u m s t a n c e s of t he case were u n i q u e : in any 
r ecen t r epub l ic t h e r e was only one fo rmer royal family. Such a family was 
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not in a posi t ion c o m p a r a b l e to tha t of any o t h e r family. Legis la t ion 
r e l a t i n g to the i r p r o p e r t y would, by def ini t ion, r e l a t e to t h a t family a lone ; 
still, t ha t could not depr ive the legis la t ion of its leg i t imacy. 

81 . T h e app l i can t s a l leged t h a t , a l t h o u g h Law no. 2215/1994 p u r p o r t e d 
re t rospec t ive ly to a u t h o r i s e a depr iva t ion of t he i r p r o p e r t y , it lacked the 
essen t ia l r e q u i r e m e n t of a " law", s ince not only was it a rb i t r a ry , puni t ive 
a n d d i sc r imina to ry , but it also b r e a c h e d Art ic le 17 of the G r e e k 
C o n s t i t u t i o n , which r e q u i r e d a t a k i n g of p r o p e r t y to be in t h e publ ic 
i n t e r e s t and aga ins t p a y m e n t of full c o m p e n s a t i o n . As for Legis la t ive 
D e c r e e no. 225/1973, t he app l i can t s s u b m i t t e d t h a t it a m o u n t e d to an 
a r b i t r a r y act of confiscat ion by the mi l i t a ry d i c t a t o r s h i p , which was in a n y 
event comple te ly i r re levan t to the t a k i n g of the i r p r o p e r t y in 1994. 

82. Like the C o m m i s s i o n , the C o u r t cons iders tha t Law no. 2215/1994 
c o n s t i t u t e s t h e sole legal bas is for t he i n t e r f e r ence compla ined of. T h e 
C o u r t no tes tha t t he law upon which the in t e r f e rence is based should be 
in acco rdance wi th the i n t e r n a l law of t he C o n t r a c t i n g S t a t e , inc lud ing the 
re levan t provis ions of the C o n s t i t u t i o n . It is t r u e t h a t in t he p r e s e n t case 
t h e app l i can t s have con te s t ed the cons t i tu t iona l i ty of this Law before t he 
d o m e s t i c cour t s a n d the Conven t i on o rgans and have a r g u e d t h a t t h e 
cha l l enged provisions, be ing u n c o n s t i t u t i o n a l , did not offer a valid legal 
basis for the dep r iva t ion of p r o p e r t y of wdiich they compla in . However , 
t h e app l i c an t s ' c o m p l a i n t s of t he uncons t i t u t i ona l i t y of Law no. 2215 / 
1994 have been e x a m i n e d a n d re jec ted by the Special S u p r e m e C o u r t in 
its j u d g m e n t of 25 J u n e 1997 (see p a r a g r a p h 46 above) . T h e C o u r t 
observes t h a t it is in t he first place for t he d o m e s t i c a u t h o r i t i e s , no tab ly 
t h e c o u r t s , to i n t e r p r e t and apply t he d o m e s t i c law a n d to dec ide on issues 
of cons t i tu t iona l i ty . H a v i n g r e g a r d to the j u d g m e n t of t he Special 
S u p r e m e C o u r t , t h e C o u r t c a n n o t find t h a t Law no. 2215/1994 was 
uncons t i t u t i ona l . T o s u m up , t he depr iva t ion was provided for by law, as 
r e q u i r e d by Art ic le 1 of Protocol No. 1. 

3. Whether the interference was "in the public interest" 

83. T h e C o u r t m u s t d e t e r m i n e nex t w h e t h e r th is d e p r i v a t i o n of 
possess ions p u r s u e d a l eg i t ima te a i m "in the publ ic i n t e r e s t " , wi th in t h e 
m e a n i n g of the second rule u n d e r Ar t ic le 1 of Protocol No. 1. 

84. T h e G o v e r n m e n t s u b m i t t e d tha t in add i t ion to the S t a t e ' s 
l eg i t ima t e i n t e r e s t in p r o t e c t i n g t h e forests a n d the a rchaeolog ica l s i tes 
wi th in the t h r e e c o n t e s t e d e s t a t e s , t he 1994 Law was l inked to t he major 
publ ic in t e re s t in p r e se rv ing the cons t i t u t iona l s t a t u s of t he c o u n t r y as a 
republ ic . H i s to ry showed in all abo l i shed E u r o p e a n m o n a r c h i e s t h a t , wi th 
t h e excep t ion of t he p r iva te p r o p e r t y of K ing M a n u e l II of Po r tuga l , t he 
p r iva te possess ions of all f o rmer m o n a r c h s or e m p e r o r s were in one way or 
a n o t h e r e x p r o p r i a t e d wi thou t c o m p e n s a t i o n or w i thou t full c o m p e n s a t i o n . 
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Moreover , the r ea son why the Law of which the app l i can t s compla ined had 
been e n a c t e d only in 1994 was s imply t h a t compl i ca t ed legal and polit ical 
issues took a long t i m e to resolve. 

85. T h e app l ican t s c la imed t h a t the t ak ing of the i r p roper ty was not par t 
of any na t iona l economic or social p r o g r a m m e and t h a t t h e 1994 Law did not 
itself expla in why it was necessary. In pa r t i cu la r , as r ega rds the a l legat ion 
tha t the t a k i n g of the i r p roper ty was mo t iva t ed by the need to p ro tec t t he 
forests a n d the archaeologica l s i tes wi th in t he t h r ee e s t a t e s in q u e s t i o n , t h e 
appl ican ts m a i n t a i n e d tha t du r ing all t he years w h e n the re levant forests 
and archaeological si tes were in the possession of the royal family, t he re 
had never been any compla in t as to the way in which they were looked 
after; in the app l i can t s ' eyes t h a t a r g u m e n t by the G o v e r n m e n t wholly 
lacked credibil i ty. F u r t h e r m o r e , they cons idered t h a t the G o v e r n m e n t had 
not expla ined how the public in te res t was served by a t a k i n g of the pr ivate 
p rope r ty of the former m o n a r c h . T h e pr iva te p rope r ty of a fo rmer m o n a r c h 
and his family was by definit ion unconnec t ed wi th his former role as H e a d of 
S t a t e , a n d was in no way l inked to t he cons t i tu t iona l t r ans i t ion from a 
m o n a r c h y to a republ ic . And, in any event , this t r ans i t ion took place in 
1975, a lmos t twen ty years before the e n a c t m e n t of Law no. 2215/1994. T h e 
appl ican ts s t ressed tha t the former King had on several occasions formally 
acknowledged the Hel lenic Republ ic , to which he p r e s e n t e d no t h r e a t 
whatsoever . Moreover , t he re had been no d i spu tes be tween the appl icants 
and the G r e e k S ta t e conce rn ing the app l i can t s ' p rope r ty or any o the r 
m a t t e r s at the t i m e of t he e n a c t m e n t of t he 1994 Law. 

In t h e l ight of all the above, t he app l i can t s cons idered t h a t t he 
G o v e r n m e n t had failed to offer any credib le or sufficient jus t i f i ca t ion for 
t he t a k i n g of the i r p rope r ty , which had been m o t i v a t e d by poli t ical and 
pe r sona l a n t i p a t h y , r a t h e r t h a n by any g e n u i n e des i re to serve the public 
i n t e r e s t . 

86. T h e C o m m i s s i o n cons idered t h a t t h e G r e e k S t a t e ' s belief in t he 
ex i s tence of a poli t ical need to se t t l e t he m a t t e r s r e l a t i ng to t he p rope r ty 
of the fo rmer royal family could not be c h a r a c t e r i s e d as mani fes t ly 
u n r e a s o n a b l e . 

87. T h e C o u r t is of the opinion tha t because of the i r direct knowledge 
of t he i r society and its n e e d s , t he na t iona l au tho r i t i e s a re in pr inciple 
b e t t e r p laced t h a n the i n t e r n a t i o n a l j u d g e to a p p r e c i a t e wha t is "in the 
public i n t e r e s t " . U n d e r t h e sys tem of p r o t e c t i o n e s t ab l i shed by the 
C o n v e n t i o n , it is t hus for t he na t iona l a u t h o r i t i e s to m a k e the ini t ial 
a s s e s s m e n t as to t he ex i s tence of a p r o b l e m of publ ic conce rn w a r r a n t i n g 
m e a s u r e s of depr iva t ion of p roper ty . H e r e , as in o t h e r fields to which the 
sa feguards of the Conven t i on ex t end , the na t iona l a u t h o r i t i e s accordingly 
enjoy a c e r t a i n m a r g i n of app rec i a t i on . 

F u r t h e r m o r e , t he no t ion of "publ ic i n t e r e s t " is necessar i ly ex tens ive . 
In pa r t i cu l a r , t he decis ion to enac t laws e x p r o p r i a t i n g p r o p e r t y will 
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c o m m o n l y involve cons ide ra t ion of polit ical , economic a n d social issues. 
T h e C o u r t , finding it n a t u r a l t ha t the m a r g i n of app rec i a t i on avai lable to 
t he l eg i s l a tu re in i m p l e m e n t i n g social and economic policies should be a 
wide one , will r e spec t the l eg i s l a tu re ' s j u d g m e n t as to wha t is "in t he 
public i n t e r e s t " un less t h a t j u d g m e n t is mani fes t ly wi thout r e a sonab l e 
founda t ion (see t he J a m e s a n d O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t 
of 21 F e b r u a r y 1986, Ser ies A no. 98, p . 32, § 46) . T h e s a m e appl ies 
necessar i ly , if not a fortiori, to such f u n d a m e n t a l changes of a coun t ry ' s 
cons t i t u t iona l sys tem as the t r ans i t i on from a m o n a r c h y to a republ ic . 

88. T h e C o u r t no tes tha t t h e r e is no evidence to suppor t the 
G o v e r n m e n t ' s a r g u m e n t on the need to p ro tec t the forests and 
archaeologica l s i tes . O n t h e o t h e r hand , it does not doub t t h a t it was 
necessary for the G r e e k S t a t e to resolve an issue which it cons ide red to 
be prejudicia l for its s t a t u s as a republ ic . T h e fact t h a t t he cons t i t u t iona l 
t r ans i t i on from a m o n a r c h y to a repub l ic took place in 1975, n a m e l y 
a lmost twen ty yea r s before the e n a c t m e n t of t he c o n t e s t e d Law, m i g h t 
inspire some d o u b t as to t he r ea sons for the m e a s u r e s , but it c anno t 
suffice to depr ive the overall objective of Law no. 2215/1994 of its 
leg i t imacy as be ing "in the publ ic i n t e r e s t " . 

4. Proportionality o/ the interference 

89. An in t e r f e r ence wi th t he peaceful en joyment of possess ions m u s t 
s t r ike a fair ba l ance b e t w e e n the d e m a n d s of t he g e n e r a l i n t e re s t of t he 
c o m m u n i t y and the r e q u i r e m e n t s of t he p ro t ec t i on of the individual ' s 
f u n d a m e n t a l r igh ts (see, a m o n g o t h e r a u t h o r i t i e s , t he S p o r r o n g and 
L o n n r o t h v. Sweden j u d g m e n t of 23 S e p t e m b e r 1982, Ser ies A no . 52, 
p. 26, § 69) . T h e conce rn to achieve this ba lance is ref lected in t he 
s t r u c t u r e of Ar t ic le 1 of Protocol No. 1 as a whole , inc luding the re fo re t he 
second s e n t e n c e , which is to be r ead in the l ight of t he g e n e r a l pr inciple 
e n u n c i a t e d in the first s e n t e n c e . In pa r t i cu l a r , t h e r e m u s t be a r ea sonab l e 
r e l a t ionsh ip of p ropor t i ona l i t y b e t w e e n the m e a n s employed a n d the a im 
sought to be rea l i sed by any m e a s u r e depr iv ing a pe r son of his possess ions 
(see the Pressos C o m p a n i a Nav ie ra S.A. and O t h e r s v. Be lg ium j u d g m e n t 
of 20 N o v e m b e r 1995, Ser ies A no. 332, p. 23, § 38) . 

C o m p e n s a t i o n t e r m s u n d e r t he re levan t legis la t ion a re m a t e r i a l to t he 
a s s e s s m e n t w h e t h e r t h e con t e s t ed m e a s u r e r e spec t s the requ is i t e fair 
ba lance and , no tab ly , w h e t h e r it imposes a d i s p r o p o r t i o n a t e b u r d e n on 
the aj ipl icants . In this connec t ion , t he C o u r t has a l r eady found t h a t t he 
t ak ing of p rope r ty w i thou t p a y m e n t of an a m o u n t r easonab ly r e l a t e d to 
its va lue will no rma l ly c o n s t i t u t e a d i s p r o p o r t i o n a t e in te r fe rence and a 
to ta l lack of c o m p e n s a t i o n can be cons ide red jus t i f iab le u n d e r Art ic le 1 of 
Protocol No. 1 only in excep t iona l c i r c u m s t a n c e s (see the Holy M o n a s t e r i e s 
v. G r e e c e j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no. 301-A, p. 35, § 71). 
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90. I n t h e p r e s e n t case t h e r e is no provision for c o m p e n s a t i o n in Law 
no. 2215/1994. H a v i n g r e g a r d to t he fact t h a t it has a l r eady been 
es tab l i shed tha t the i n t e r f e r ence in ques t i on satisfied t he r e q u i r e m e n t of 
lawfulness a n d was not a rb i t r a ry , t he lack of c o m p e n s a t i o n does not m a k e 
the t a k i n g of t he app l i can t s ' p r o p e r t y eo ipso wrongful (see , a contrario, t he 
P a p a m i c h a l o p o u l o s and O t h e r s v. G r e e c e (Article 50) j u d g m e n t of 
31 O c t o b e r 1995, Ser ies A no. 330-B, pp . 59-60, § 36). It r e m a i n s the re fo re 
to be e x a m i n e d w h e t h e r in t he con tex t of a lawful exp rop r i a t i on the 
app l i can t s had to b e a r a d i s p r o p o r t i o n a t e a n d excessive b u r d e n . 

91 . T h e G o v e r n m e n t s t a t e d t h a t in assess ing fair ba l ance and 
p ropor t iona l i ty t he C o u r t should allow t h e C o n t r a c t i n g S t a t e a broad 
m a r g i n of app rec i a t i on . T h a t was because t h e r e was no r e q u i r e m e n t of 
"necess i ty" in Art ic le 1 of Protocol No. 1 and decisions in th is a r ea 
c o m m o n l y involved the a s s e s s m e n t of poli t ical , economic a n d social 
ques t ions on which opinions wi th in a d e m o c r a t i c society migh t genu ine ly 
and r ea sonab ly differ widely. T h e m a r g i n of app rec i a t i on was especially 
wide w h e n , as h e r e , t he fo rmer royal family had come in to possession of 
the re levan t p rope r t i e s for r easons based on t he i r royal s t a t u s . T h e 
d e m o c r a t i c l eg i s l a tu re was en t i t l ed to cons ider t h a t , as pa r t of the 
cons t i t u t i ona l s e t t l e m e n t , the fo rmer royal family had no r ight to 
d e m a n d c o m p e n s a t i o n (far less full c o m p e n s a t i o n ) for w h a t they had 
a c q u i r e d because of the i r royal du t i e s . In o t h e r words , except iona l 
c i r c u m s t a n c e s - such as t he ways in which the p rope r ty was acqu i r ed and 
used , t he pr ivi leges which were in t he pas t afforded to t he fo rmer royal 
family, t he tax e x e m p t i o n s for t he royal e s t a t e s a n d the m a i n t e n a n c e of 
t he l a t t e r a t t he expense of the G r e e k S t a t e - j u s t i f i e d the absence of any 
c o m p e n s a t i o n . 

92. In any event , the G o v e r n m e n t no ted t h a t Law no. 2215/1994 
covered indi rec t ly the issue of c o m p e n s a t i o n by provid ing for the wr i t ing 
off of all t he t axes owed by the fo rmer royal family to t he G r e e k S t a t e from 
1974 o n w a r d s . In this way, t he fo rmer royal family h a d been spared 
p a y m e n t of s u b s t a n t i a l tax d e b t s . F u r t h e r m o r e , Legislat ive D e c r e e 
no. 225/1973, which the 1994 Law m a i n t a i n e d in force, provided for 
pecun ia ry c o m p e n s a t i o n as well , a m o u n t i n g to G R D 120,000,000. This 
s u m h a d been placed at the disposal of t he app l i can t s bu t was never 
col lected by t h e m , no doub t for poli t ical r easons assoc ia ted wi th the i r 
wish to r e m a i n on the t h r o n e . 

93 . Finally, t he G o v e r n m e n t s u b m i t t e d t h a t t he c o m m e r c i a l value of 
the con t e s t ed e s t a t e s had b e e n signif icantly r educed . Both T a t o i a n d 
Po lydendr i were forest land, the re fo re subject to a special p ro t ec t ed 
s t a t u s : t he i r use could not be c h a n g e d and they would always r e m a i n 
forests ; t hey could not be divided u p into sma l l e r parce ls of land; the i r 
exp lo i t a t ion was u n d e r t he supervis ion of the S t a t e . C o n s e q u e n t l y , t h e r e 
was no buye r in t e re s t in t h e m and the i r r ea l c o m m e r c i a l va lue was 
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insignif icant . Moreover , t he res t r i c t ions on the i r exp lo i t a t ion , in 
connec t ion wi th t h e high cost of m a i n t a i n i n g , g u a r d i n g and o p e r a t i n g 
t h e m , r e d u c e d the i r rea l m a r k e t va lue . T h e i r c o m m e r c i a l va lue was 
fu r the r r educed by the fact t h a t they included a rchaeolog ica l s i tes , which 
could not be commerc ia l ly exploi ted by pr iva te c i t izens . In this connec t ion , 
t he G o v e r n m e n t s t ressed t h a t at t he M o n Repos e s t a t e t h e r e w a s a n 
ex tens ive a rchaeolog ica l si te, Pa leopol is , which was bel ieved to have b e e n 
the cap i ta l of t he P h a e c i a n s in Ant iqu i ty . For th is r eason , the Min i s t ry of 
C u l t u r e h a d a l r eady d e s i g n a t e d 23 ha of t h e e s t a t e as a p r o t e c t e d a r e a . 

94. T h e app l i can t s s u b m i t t e d tha t the t ak ing of the i r p r o p e r t y wi th no 
provision for t he p a y m e n t of c o m p e n s a t i o n was wholly d i s p r o p o r t i o n a t e . 
T h e y cons ide red t h a t , as a m a t t e r of legal pr inciple and logic, the 
m a n n e r of acquis i t ion of a p r o p e r t y had no b e a r i n g on the e x t e n t to 
which p ropor t iona l i ty r e q u i r e d t h a t t h e r e should be c o m p e n s a t i o n for i ts 
t ak ing . T h e fact t h a t a pe r son had acqu i r ed a piece of p r o p e r t y as a gift, or 
by i n h e r i t a n c e , did not m e a n t h a t t he p r o p e r t y had no va lue for t he owner , 
so t h a t it could be t a k e n w i thou t c o m p e n s a t i o n . T h e r e q u i r e m e n t of 
p ropor t iona l i ty d e m a n d e d t h a t t he owner be fairly c o m p e n s a t e d for w h a t 
he had lost, r ega rd le s s of how he (or his p redecessors in t i t le) had acqu i r ed 
the p r o p e r t y which had been t a k e n . 

95. F u r t h e r m o r e , they s u b m i t t e d t h a t any privi leges afforded in the 
pas t to t he fo rmer K i n g and his family by v i r tue of the fo rmer King ' s 
posi t ion as H e a d of S t a t e , or any t a x e x e m p t i o n s which were avai lable to 
t h e royal family, we re i r re levant to t he ques t i on of p ropor t i ona l i t y as 
r e g a r d s the a r b i t r a r y t a k i n g of t he i r p r iva te p rope r ty . This was so a 
fortiori in r e l a t i on to pr ivi leges or t ax e x e m p t i o n s which migh t have been 
avai lable to the app l i c an t s ' p redecesso r s , bu t which had not b e e n afforded 
to the app l i can t s t hemse lves ; fu r ther , since 1974, the app l i can t s had had 
no t ax privi leges wha t soeve r . In any event , this was not a case in which 
t h e r e w e r e cross-cla ims as b e t w e e n a c r ed i t o r and a deb to r , which could 
p roper ly be set off aga ins t each o t h e r so as to ex t ingu i sh or r e d u c e t he 
c red i to r ' s c la im. T h e G o v e r n m e n t were obl iged u n d e r the G r e e k 
C o n s t i t u t i o n a n d the C o n v e n t i o n to c o m p e n s a t e t he app l i can t s for t he 
va lue of the i r p roper ty . T h e r e w e r e n o rec iprocal or m u t u a l deb t s to be 
set off aga ins t each o t h e r . 

96. Finally, the app l i can t s d i spu t ed the G o v e r n m e n t ' s a r g u m e n t t h a t 
t h e c o n t e s t e d e s t a t e s h a d very l i t t le c o m m e r c i a l va lue . 

97. T h e C o m m i s s i o n conc luded t h a t Law no. 2215/1994 did not 
p rese rve a fair ba l ance b e t w e e n the var ious i n t e r e s t s in ques t i on as 
r e q u i r e d by Art ic le 1 of Protocol No. 1. 

98 . T h e C o u r t cons iders t h a t t he G o v e r n m e n t have failed to give a 
convincing e x p l a n a t i o n as to why the G r e e k a u t h o r i t i e s have not a w a r d e d 
any c o m p e n s a t i o n to the app l i can t s for the t ak ing of t he i r p rope r ty . It 
accep ts t h a t t he G r e e k S t a t e could have cons ide red in good fai th t h a t 
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excep t iona l c i r c u m s t a n c e s jus t i f ied the absence of c o m p e n s a t i o n , but th is 
a s s e s s m e n t is not objectively s u b s t a n t i a t e d . 

In t he first p lace, t he C o u r t po in t s out t h a t at least p a r t of t he 
e x p r o p r i a t e d p r o p e r t y was p u r c h a s e d by the a p p l i c a n t s ' p redecesso r s in 
t i t le a n d paid ou t of t he i r p r iva te funds. Moreover , c o m p e n s a t i o n was 
provided for the last t i m e t h e p r o p e r t y was e x p r o p r i a t e d , in 1973. 
T h e r e f o r e , the C o u r t cons iders t h a t the app l i can t s h a d a l eg i t ima t e 
e x p e c t a t i o n to be c o m p e n s a t e d by the G r e e k l eg i s l a tu re for t he t ak ing of 
the i r e s t a t e s . 

F u r t h e r m o r e , as r e g a r d s the G o v e r n m e n t ' s a r g u m e n t t h a t t he issue of 
c o m p e n s a t i o n was indi rec t ly covered, t he C o u r t no tes first t ha t 
c o m p e n s a t i o n provided for by Legis la t ive Dec ree no. 225/1973 is 
i r r e l evan t to the in s t an t case , Law no. 2215/1994 be ing the sole legal 
basis for t he in t e r f e rence of which the app l i can t s compla in . N o r can the 
c i r c u m s t a n c e s to which the G o v e r n m e n t refer be r e g a r d e d as p a y m e n t of 
c o m p e n s a t i o n . In this respec t t h e C o u r t ag rees wi th the app l i can t s when 
they a r g u e t h a t in the con tex t of t he e x p r o p r i a t i o n in ques t i on t h e r e a r e 
no reciprocal or m u t u a l deb t s to be set off aga ins t each o t h e r . T h e 
pr ivi leges afforded in t he pas t to the royal family or t h e t a x e x e m p t i o n s 
a n d the wr i t ing off of all t he t axes owed by the fo rmer royal family have no 
d i rec t r e levance to t he issue of p ropor t iona l i ty , bu t could possibly be t a k e n 
in to accoun t in o r d e r to m a k e an a c c u r a t e a s s e s s m e n t of t he app l i can t s ' 
c la ims for j u s t sa t is fact ion u n d e r Art ic le 41 of t he Conven t i on . 

99. T h e r e f o r e the C iourl is of the opinion tha t the lack of any 
c o m p e n s a t i o n for the depr iva t ion of t he a p p l i c a n t s ' p r o p e r t y upse t s , to 
the d e t r i m e n t of the app l i can t s , the fair ba l ance b e t w e e n the p ro tec t ion 
of p rope r ty and the r e q u i r e m e n t s of publ ic i n t e r e s t . 

T h e r e has accordingly been a violat ion of Ar t ic le 1 of Protocol No. 1. 

II. A L L E G E D V I O L A T I O N O F ARTICLE 14 O F T H E C O N V E N T I O N 
TAKEN IN C O N J U N C T I O N W I T H ARTICLE 1 O F P R O T O C O L No. 1 

100. T h e app l i can t s compla ined t h a t they have b e e n the v ic t ims of 
d i s c r imina t i on in re la t ion to t he en joyment of the i r p r o p e r t y r ights 
p r o t e c t e d by Art ic le 1 of Protocol No . 1, in b r e a c h of Art ic le 14 of the 
C o n v e n t i o n . Art ic le 14 of the Conven t ion r e a d s as follows: 

" T h e e n j o y m e n t of t he r i g h t s a n d f r e e d o m s se t fo r th in [ t h e ] C o n v e n t i o n sha l l be 

s e c u r e d w i t h o u t d i s c r i m i n . i t i o n o n a n y g r o u n d s u c h a s s e x , r a c e , c o l o u r , l a n g u a g e , 

r e l i g i o n , pol i t ica l o r ot h e r o p i n i o n , n a t i o n a l or soc ia l o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 

m i n o r i t y , p r o p e r t y , b i r t h or ol h e r s t a t u s . " 

101. T h e app l i can t s s u b m i t t e d tha t Law no. 2215/1994 was a un ique 
m e a s u r e d i rec ted at one p a r t i c u l a r family. T h e Law i tself c o n t a i n e d no 
e x p l a n a t i o n as to why il was enac t ed , but it was c lear t h a t it was 

http://discrimin.it
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mot iva t ed by pe r sona l a n d poli t ical a n t i p a t h y towards t he app l i can t s , on 
t he g round of the i r s t a t u s as m e m b e r s of t he royal family. T h e y cons idered 
t h a t they h a d been s ingled out for adverse t r e a t m e n t based on vindict ive 
a n d puni t ive r easons , a n d tha t t he difference of t r e a t m e n t lacked any 
objective and reasonab le jus t i f ica t ion . 

102. T h e G o v e r n m e n t s u b m i t t e d t h a t Law no. 2215/1994 was d i rec ted 
exclusively a t t he fo rmer royal family because no o t h e r p e r s o n s were in a 
c o m p a r a b l e s i t ua t ion of hav ing enjoyed such pr ivi leges a n d benef i t s which 
needed to be r econs ide red on the abol i t ion of t he m o n a r c h y and the 
r e s t o r a t i o n of democracy . 

103. In view of its f inding of a viola t ion conce rn ing t h e app l i c an t s ' 
r ight to the peaceful en joyment of the i r possess ions (see p a r a g r a p h 99 
above) , t he C o u r t , like the C o m m i s s i o n , does not cons ider it necessa ry to 
e x a m i n e t h e app l i c an t s ' a l l ega t ion of a b reach of Art ic le 14 of t he 
Conven t i on t a k e n in conjunct ion wi th Art ic le 1 of Protocol No . 1. 

III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

104. Art ic le 41 of the Conven t i on provides : 

"If t h e C o u r t f inds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows on ly 

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t sha l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

105. As t he i r m a i n c la im, t he app l i can t s sought the a n n u l m e n t of Law 
no. 2215/1994 a n d the r e t u r n of t he d i spu t ed e s t a t e s t o g e t h e r wi th 
c o m p e n s a t i o n for non-pecun ia ry d a m a g e and costs a n d expenses 
i ncu r r ed in v ind ica t ing t he i r r igh t s . In the event of t he e s t a t e s not be ing 
r e t u r n e d they said t h a t t hey could see no reason why t h e a m o u n t of 
c o m p e n s a t i o n should be less t h a n the full c u r r e n t va lue of t h e p roper ty . 

In pa r t i cu l a r , t he app l i can t s c la imed GR1) 165,562,391,740 for the i r 
immovab le p roper ty , plus 3,416,330 pounds s te r l ing (GBP) for the i r 
pe r sona l movab le p rope r ty ( fu rn i tu re , pa in t ings , books , e tc . ) . T h e y 
fu r the r c l a imed G B P 100,000 for non-pecun ia ry d a m a g e , bu t on t he basis 
t h a t this s u m was to be given to the v ic t ims of the e a r t h q u a k e which had 
s t ruck A t h e n s in S e p t e m b e r 1999. Lastly, they c la imed G B P 644,502.42 in 
respec t of costs a n d expenses in the na t iona l cour t s a n d before t he 
Conven t i on in s t i t u t ions up to the d a t e of the h e a r i n g before t he C o u r t . 

106. T h e G o v e r n m e n t s u b m i t t e d t h a t if the C o u r t were to find a b reach 
of Art ic le 1 of Protocol No. 1, it would be necessary to give t he pa r t i e s a n 
oppor tun i ty to m a k e fu r the r observat ions on the issue of j u s t sat isfact ion. 

107. T h e C o u r t cons iders tha t the ques t ion of t he appl ica t ion of 
Art icle 41 is not r eady for decision. Accordingly, it shall be rese rved and the 
s u b s e q u e n t p rocedure fixed having regard to any a g r e e m e n t which migh t be 
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L . W . 

M.B. 

r eached be tween the G o v e r n m e n t and the app l ican t s (Rule 75 § 1 of the 
Rules of C o u r t ) . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by fifteen votes to two t h a t t h e r e has b e e n a viola t ion of Art icle 1 
of Protocol No . 1; 

2. Holds u n a n i m o u s l y tha t it is not necessary to e x a m i n e t h e app l i can t s ' 
compla in t u n d e r Ar t ic le 14of t he C o n v e n t i o n t a k e n in con junc t ion wi th 
Art ic le 1 of Protocol No. 1; 

3. Holds u n a n i m o u s l y tha t the ques t i on of the appl ica t ion of Ar t ic le 41 is 
not r e a d y for decis ion; accordingly, 
(a) reserves t he said ques t ion in whole ; 
(b) invites t he G o v e r n m e n t and the app l i can t s to s u b m i t , wi th in the 
fo r thcoming six m o n t h s , t he i r w r i t t e n observa t ions on the m a t t e r and , 
in pa r t i cu l a r , to notify t he C o u r t of any a g r e e m e n t t h a t t hey m a y reach ; 
(c) reserves t he fu r the r p r o c e d u r e a n d delegates to the P re s iden t of the 
G r a n d C h a m b e r power to fix t he s a m e if need be. 

Done in Engl i sh a n d in F rench , and de l ivered at a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 23 N o v e m b e r 2000. 

Luz ius WILDHABER 
P re s iden t 

M a u d DE BOER-BUQUICCHIO 
D e p u t y R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n and Rule 74 § 2 of 
the Rides of C o u r t , the pa r t l y d i s s en t i ng opinion of M r K o u m a n t o s j o ined 
by M r Zupanc ic is a n n e x e d to th i s j u d g m e n t . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E K O U M A N T O S 

J O I N E D B Y J U D G E Z U P A N C I C 

(Translation) 

I voted aga ins t t he finding of a violat ion of Art ic le 1 of Pro tocol No . 1. 
Ar t ic le 1 is i n t e n d e d to p ro tec t p r iva te p r o p e r t y be long ing to n a t u r a l or 
legal pe r sons . It is not appl icable to p rope r ty ass igned to ce r t a in pe r sons 
in connec t ion wi th the i r publ ic du t i e s , even w h e r e such p r o p e r t y also 
r e t a i n s some f ea tu re s governed by pr iva te law. In such cases the p r o p e r t y 
is subject to a sui generis r e g i m e , pa r t publ ic a n d par t p r iva te , which 
excludes appl ica t ion of Art ic le 1 of Protocol No. 1. 

T h a t is t he case wi th r e g a r d to t he possess ions of the fo rmer royal 
family of G r e e c e for the following r easons , which apply to all the s e p a r a t e 
pieces of p r o p e r t y m a k i n g up those possess ions: (a) a la rge p ropor t ion of 
the p rope r ty c o n c e r n e d o r ig ina t ed in gifts from the S t a t e or o t h e r public 
en t i t i e s which would not have b e e n m a d e a n d could not have b e e n m a d e 
u n d e r the C o n s t i t u t i o n if t h e donee had not exerc ised royal powers ; (b) 
these possess ions have always been subject to a favourable special r e g i m e 
conce rn ing the rules of succession, t axa t i on ( i n h e r i t a n c e , t r ans fe r and , 
unt i l 1974, i ncome) , p rocedu ra l and subs t an t ive privi leges (no l imi ta t ion 
per iod for c la ims , no acquis i t ion by adverse possession, c r imina l pena l t i e s 
for t r e spas s ) , m a i n t e n a n c e costs a n d r e m u n e r a t i o n of t he staff employed 
t h e r e ; (c) w h e n e v e r t he polit ical c i r c u m s t a n c e s were favourable , the royal 
family's r igh t s over t he se possessions were conf i rmed by special laws, 
which would have been u n n e c e s s a r y if these r igh ts had been governed 
solely by "o rd ina ry" civil law; (d) Legis la t ive Dec ree no. 72/1974 (af ter 
the fall of t he d i c t a t o r s h i p and the r e - e s t a b l i s h m e n t of democracy ) 
provided for special a d m i n i s t r a t i o n of t he royal possess ions "unt i l final 
d e t e r m i n a t i o n of t he form of g o v e r n m e n t " , t h u s express ly l inking the 
fate of t he se possess ions wi th the form of g o v e r n m e n t ( republ ic or 
m o n a r c h ) ) . 

W i t h r e g a r d to specific possess ions of t he fo rmer royal family, t he 
following facts m u s t be t a k e n in to cons ide ra t ion : (a) the p r o p e r t y M o n 
Repos in Corfu was , at t he ou t se t , p laced at the King ' s disposal for his 
"use" ; (b) t he will s igned by King G e o r g e I in 1904 s t i pu la t ed t h a t t he 
p r o p e r t y of Ta to i was to be used as t he " p e r m a n e n t res idence of t he 
reigning K i n g of the H e l l e n e s " ; (c) w h e n , in 1917, K i n g C o n s t a n t i n e was 
obliged to abd i ca t e in favour of his second son, who b e c a m e K i n g 
A l e x a n d e r I, t he l a t t e r a cqu i r ed the p r o p e r t y of Ta to i in his fa ther ' s 
l i fet ime desp i t e t he ex i s tence of co-heirs as def ined by the " o r d i n a r y " 
civil law; (d) af ter t he d e a t h of A l e x a n d e r I in 1920 and the r e s to ra t i on of 
C o n s t a n t i n e I, the p rope r ty of Ta to i passed to C o n s t a n t i n e once m o r e and 
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not to t he hei rs of A l e x a n d e r I; (e) af ter the d e a t h of C o n s t a n t i n e I, the 
p r o p e r t y of T a t o i pas sed to his first-born son a n d successor to the t h r o n e 
and not to his o t h e r he i rs . 

In add i t ion , t he T a t o i p r o p e r t y m u s t r e m a i n ou t s ide the scope of the 
p r e s e n t appl ica t ion since (a) it is the subject of a n o t h e r appl ica t ion to be 
e x a m i n e d by the C o u r t lodged by the founda t ion to which it was d o n a t e d 
and (b) the app l ican t h imse l f express ly dec l a r ed t h a t his app l i ca t ion did 
not conce rn t h a t p r o p e r t y (see t he app l i c an t s ' m e m o r i a l of 12 Apri l 2000, 
footnote 16). 
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SOMMAIRE1 

Expropriation, sans indemnisation, de biens appartenant à l'ex-roi et à la 
famille royale 

Article 1 du Protocole n" 1 

Privation de propriété - Expropriation, sans indemnisation, de biens appartenant à l'ex-roi et à 
la famille royale - Biens - Examen de la nature de la propriété des biens royaux - Base légale de 
la privation de propriété — Constitutionnalilé de la loi - Utilité publique - Transition de la 
monarchie à la république - Absence d'indemnisation pour expropriation 

* 
* * 

Les requérants — l'ex-roi de Grèce et deux membres de sa famille - possédaient des 
biens immobiliers en Grèce. A la suite du coup d'Etat militaire de 1967, le régime 
militaire promulgua une nouvelle Constitution et, en 1973, abolit la monarchie cl 
promulgua le décret-loi n" 225/1973 aux termes duquel tous les biens meubles et 
immeubles de l'ex-roi et de la famille royale étaient confisqués et leur propriété 
transférée à l'Etat. Une indemnité de 12 millions de drachmes fut déposée sur un 
compte bancaire mais ne fut jamais réclamée. En 1974, un gouvernement civil fut 
réinstauré et une république parlementaire instituée. En 1992, l'Etat et l'ex-roi 
parvinrent à un accord prévoyant le transfert d'une superficie de terres à l'Etat 
pour 460 millions de drachmes et la donation d'autres terres à certaines 
fondations. En outre, les parties renoncèrent à tous leurs droits légaux afférents 
aux dettes fiscales de la famille royale, et l'ex-roi et la famille royale acceptèrent de 
verser à l'Etat une certaine somme au titre des impôts. La loi n" 2086/1992 conféra 
force de loi à cet accord. Toutefois, à la suite d'un changement de gouvernement en 
1993, cette loi fut abrogée par la loi n" 2215/1994, laquelle disposait aussi que l'Etat 
devenait propriétaire des biens meubles et immeubles des requérants. Ceux-ci 
contestèrent la constitutionnalité de la loi n" 2215/1994, mais, en 1997, la Cour 
suprême spéciale la confirma. 

1. Article 1 du Protocole n" 1 : une partie au moins des biens royaux furent acquis 
à l'aide des fonds propres des ancêtres des requérants et ils furent transmis 
maintes fois ultérieurement dans le respect des conditions du droit civil grec. De 
plus, avant l 'entrée en vigueur de la loi n" 2215/1994, l'Etat avait à plusieurs 
reprises traité les membres de la famille royale comme les propriétaires privés 
des domaines en question. Ces actes n'ont pu se fonder que sur le principe que les 
requérants et leurs ancêtres étaient les propriétaires des biens en question, sinon 
ces actes n'auraient servi de rien. En outre, on ne voit pas pourquoi l'existence de 
dispositions particulières, telles celles sur l'exonération fiscale, exclurait en soi le 
caractère fondamentalement privé de ces biens. En conséquence, même si les biens 

I. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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royaux jouissaient à maints égards d'un régime spécial, ils ne revêtaient pas un 
caractère sui generis ou quasi public avec cette conséquence qu'ils n'auraienl 
jamais appartenu à l'ex-famillc royale. Les biens en question appartenaient donc 
aux requérants à titre privé et non en leur qualité de membres de la famille royale ; 
ils constituaient un «bien» aux fins de l'article 1 du Protocole n" 1. 
Il y a eu une ingérence dans le droit des requérants au respect de leurs biens qui 
s'analyse en une «privation» de propriété. La seule base légale de l'ingérence était 
la loi n" 2215/1994 et, comme la Cour suprême spéciale en a confirme la 
constitutionnalité, la privation était prévue par la loi. La Cour ne doute 
nullement que l'Etal grec ait eu à résoudre une question qu'il considérait comme 
préjudiciable à son régime républicain et, si le fait que la transition de la 
monarchie à la république ait pris près de vingt ans avant la promulgation de la 
loi contestée peut susciter quelques interrogations quant aux motifs qui ont 
inspiré les mesures, il ne saurait suffire à priver de légitimité l'objectif général de 
la loi, à savoir servir une «cause d'utilité publique ». Quant à la proportionnalité de 
la mesure, la loi n" 2215/1994 ne prévoyait aucune modalité d'indemnisation et le 
Gouvernement n'a pas expliqué de manière convaincante pourquoi aucune 
indemnisation n'a été octroyée. Certes, l'Etat grec a pu considérer de bonne foi 
que des circonstances exceptionnelles justifiaient l'absence d'indemnité, mais 
cette appréciation ne se trouve pas objectivement fondée. Comme une partie au 
moins des biens ont été acquis par les ancêtres des requérants avec leurs fonds 
propres et qu'une indemnisation était prévue en 1973, les requérants pouvaient 
légitimement s 'attendre à percevoir une indemnité. Quant à l 'argument selon 
lequel la question de l'indemnisation est indirectement couverte, ni la réparation 
prévue en 1973, ni les exonérations fiscales et l'effacement des dettes n'ont 
d'incidence directe. En conclusion, l'absence de toute indemnisation rompt, en 
défaveur des requérants, le juste équilibre à ménager entre la protection de la 
propriété et les exigences de l'intérêt général. 
Conclusion : violation (quinze voix contre deux). 

2. La Cour conclut à l 'unanimité qu'il n'est pas nécessaire d'examiner l'allégation 
d'un manquement à l'article 14 de la Convention combiné avec l'article 1 du 
Protocole n" 1. 

Article 41 : la Cour réserve la question de la satisfaction équitable. 
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En l 'a f fa ire ex -ro i d e G r è c e e t a u t r e s c. G r è c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en une G r a n d e 

C h a m b r e composée des j u g e s don t le n o m suit : 
M . L. WILDHABER, président, 
M'™' E . P A L M , 
M M . J . - P . COSTA, 

L. FERRARI BRAVO, 
G A L ' K U R JÛRUNDSSON, 
L. CAFLISCH, 
I . CABRAI. BARRETO, 
W . FUHRMANN, 
B . ZUPANCIC, 

M M C N . V A J I C , 
M M . J . HEDIGAN, 

M . PELLONPÄÄ, 
M " " M . TSATSA-NIKOLOVSKA, 
M M . T . PAXTIRU, 

E . LEVTTS, 
K . TRAJA, 
G. K.OUMANTOSJ«££ ad hoc, 

ainsi q u e de M M E M . DE BoER-BuQUICCHIO, greffûre adjointe, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 14 j u i n et 

25 oc tobre 2000, 
R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é t é dé fé rée à la C o u r , c o n f o r m é m e n t a u x d ispos i t ions q u i 
s ' app l iqua ien t avant l ' en t r ée en v i g u e u r du Protocole n" 11 à la 
Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 
f o n d a m e n t a l e s («la C o n v e n t i o n » ) 1 , p a r la C o m m i s s i o n e u r o p é e n n e d e s 
Droi t s de l ' H o m m e («la C o m m i s s i o n » ) le 30 oc tobre 1999 (ar t ic le 5 § 4 
du Protocole n° 11 et anc iens ar t ic les 47 et 48 de la C o n v e n t i o n ) . 

2. A son or ig ine se t rouve u n e r e q u ê t e (n" 25701/94) d i r igée con t r e la 
R é p u b l i q u e he l l én ique et don t l 'ex-roi de G r è c e et hui t m e m b r e s de sa 
famille ava ien t saisi la C o m m i s s i o n le 21 oc tobre 1994 en ve r tu de 
l ' anc ien ar t ic le 25 de la C o n v e n t i o n . Les r e q u é r a n t s a l l égua i en t q u e la loi 
n" 2215/1994, a d o p t é e pa r le P a r l e m e n t g rec le 16 avril 1994 et e n t r é e en 
v igueur le 11 mai 1994, avait violé l eu r s dro i t s au t i t r e de la Conven t ion . 

1. Noie du greffe: le P r o t o c o l e n" 11 e s t e n t r é e n v i g u e u r le 1 " n o v e m b r e 1998. 
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Les r e q u é r a n t s é t a i en t r e p r é s e n t é s p a r N a t h e n e & Co.,solicitors à Londres , 
le g o u v e r n e m e n t grec («le G o u v e r n e m e n t » ) par son a g e n t , M . L. Pap idas , 
p ré s iden t du Consei l j u r i d i q u e de l 'E ta t , a u q u e l a succédé M . E. Volanis . 

3. La C o m m i s s i o n a déc la ré la r e q u ê t e p a r t i e l l e m e n t recevable le 
21 avril 1998 pour a u t a n t qu ' e l l e concerna i t l 'ex-roi d e G r è c e , sa s œ u r , la 
pr incesse I r è n e , et sa t a n t e , la p r incesse C a t h e r i n e («les r e q u é r a n t s » ) . 
D a n s son r a p p o r t du 21 octobre 1999 (ancien a r t ic le 31 de la 
C o n v e n t i o n ) 1 , elle formule à l ' u n a n i m i t é l'avis qu ' i l y a eu viola t ion de 
l 'ar t ic le 1 du Protocole n" 1 e t qu ' i l n 'es t pas nécessa i re d ' e x a m i n e r s'il y 
a eu viola t ion de l 'ar t icle 14 de la Conven t ion combiné avec l 'ar t icle 1 du 
Protocole n" 1. 

4. Le 6 d é c e m b r e 1999, u n collège d e la G r a n d e C h a m b r e a déc idé 
q u e l 'affaire devai t ê t r e e x a m i n é e pa r celle-ci (ar t ic le 100 § 1 du 
r è g l e m e n t ) . M . C L . Rozakis , j u g e élu au t i t r e de la G r è c e , qui avait pris 
p a r t à l ' e x a m e n de la cause au sein de la C o m m i s s i o n , s 'est d é p o r t é 
(ar t ic le 28 du r è g l e m e n t ) . Le G o u v e r n e m e n t a en conséquence dés igné 
M . G. K o u m a n t o s pour s iéger en qua l i t é de juge ad hoc (ar t ic les 27 § 2 
de la Conven t i on et 29 § 1 du r è g l e m e n t ) . 

5. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t on t déposé u n m é m o i r e . 

6. Une aud ience s'est d é r o u l é e en public , le 14 ju in 2000, au Pala is des 
Dro i t s de l ' H o m m e à S t r a s b o u r g . 

O n t c o m p a r u : 

- pour le Gouvernement 
M M . P. GEORGAKOPOULOS, consei l le r 

a u p r è s du Conse i l j u r i d i q u e de l 'E ta t , délégué de l'agent, 
M . APESSOS, a s sesseur , 

Conse i l j u r i d i q u e de l 'Eta t , 
M"" K. GRIGORIOU, a s sesseur , 

Conse i l j u r i d i q u e de l 'E ta t , 
M . D . PANNIC.K QC, Barrister, 
M""' D . ROSE, Barrister, 
M M . D . TSATSOS, professeur , 

N . ALrviZATOS, p rofesseur , conseils, 
Ch. PAMPOUKIS, p rofesseur a s s i s t an t , 
G. KATROUGALOS, avocat , 
E. KASTANAS, m e m b r e du service j u r i d i q u e spécial 

du m i n i s t è r e des Affaires é t r a n g è r e s , 
P. LIAKOURAS, consei l ler spéc ia l 

du m i n i s t è r e des Affaires é t r a n g è r e s , conseillers; 

1. Noie du greffe : le r a p p o r t es t d i s p o n i b l e a u gre f fe . 
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- pour les requérants 
Lord LESTER OF HERNE HIEE QC, 
M. J . BRAVOS, 
M'1"'5 M. GARSS-FRISK, 

N. ARNAOUTIS, 
M. A . GEORGIADES, p rofesseur , 
M m i ' A . GEORGIADES, conseils. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons Lord Les t e r of H e r n e Hill , 
M M . Pann ick , T s a t s o s et Alivizatos. 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

7. En 1864, une d é m o c r a t i e m o n a r c h i q u e fut i n s t a u r é e en Grèce , 
lorsque G e o r g e s I e r , fils de C h r i s t i a n IX , roi du D a n e m a r k , fut élu roi et 
m o n t a sur le t r ô n e . D e s c e n d a n t d i rec t du roi Geo rges I e r , l 'ex-roi 
C o n s t a n t i n de G r è c e (le p r e m i e r r e q u é r a n t ) accéda au t r ô n e en 1964, 
à l 'âge de v i n g t - q u a t r e a n s , s u c c é d a n t ainsi à son p è r e , le roi Pau l I e r . 

A. Les b i e n s e t t i t r e s d e p r o p r i é t é d e s r e q u é r a n t s 

8. Les r e q u é r a n t s ont p rodui t des t i t res de p r o p r i é t é a f férents à leurs 
b iens en G r è c e : 

/. Le domaine de Tatoi 

9. L 'ex-roi se p r é t e n d p r o p r i é t a i r e d ' un d o m a i n e de 41 990 000 m"' et 
d 'un édifice à T a t o i . C e d o m a i n e fut cons t i t ué au cours du r è g n e de 
Geo rges V ( a r r i è r e - g r a n d - p è r e du p r e m i e r r e q u é r a n t ) p a r des acha t s 
successifs de t e r r a i n s : 

- P a r u n ac te n" 24101 du 15 mai 1872, le roi G e o r g e s I e r a c h e t a à 
Scar la tos Soutzos le d o m a i n e d e L iopess i -Mahonia et à l 'épouse de 
M. Soutzos le d o m a i n e ad jacent de Ta to i p o u r un m o n t a n t to ta l de 
300 000 d r a c h m e s ( G R D ) . 

- En ve r tu de la loi n" 599 du 17 février 1877, l 'Eta t g rec t r ans fé ra au 
roi G e o r g e s I" la p le ine p r o p r i é t é de la forêt c o n n u e sous le n o m de Bafi, 
d ' une superf ic ie d ' env i ron 15 567 000 m . Les r e q u é r a n t s ont p rodui t des 
d o c u m e n t s qui a t t e s t e n t q u e , si le g o u v e r n e m e n t g rec avait e x p r i m é 
l ' in ten t ion de faire don de la forêt de Bafi au roi G e o r g e s I" , celui-ci ne 
souha i t a pas a c q u é r i r c e t t e t e r r e p a r voie de dona t ion , mais ins is ta pour 
l ' a che te r au prix q u e fixerait le g o u v e r n e m e n t . U n c o m p r o m i s fut 
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f ina lement t r o u v é : la forêt de Bafi sera i t « c o n c é d é e » (et non plus 
« d o n n é e » ) au roi Geo rges I " . En c o n t r e p a r t i e , celui-ci dépose ra i t 
60 000 G R D plus i n t é r ê t s a u p r è s de la B a n q u e na t i ona l e . 

U n e parce l le de ce t t e p r o p r i é t é , d ' env i ron un mill ion de m è t r e s c a r r é s , 
fut ensu i t e é c h a n g é e c o n t r e un a u t r e t e r r a i n de superficie éga le , ad jacent 
au d o m a i n e de T a t o i et a p p a r t e n a n t à des p r o p r i é t a i r e s locaux a u x q u e l s le 
roi G e o r g e s I e r ve rsa 3 000 G R D afin de c o m p e n s e r la dif férence de va leu r 
e n t r e les biens-fonds ainsi é c h a n g é s . 

- P a r u n ac te n" 55489 d u 4 avril 1891, le roi Geo rges I" a c h e t a pour la 
s o m m e de 110 000 G R D à A n d r é a s Syngros une p a r t i e du d o m a i n e de 
Kiourka , ad jacen t à celui de T a t o i . 

- Pa r un cert i f icat n" 382 du 20 oc tobre 1878, le c o n s e r v a t e u r des 
h y p o t h è q u e s de M a r a t h o n a t t e s t e q u e le roi G e o r g e s I" é t a i t p r o p r i é t a i r e 
du d o m a i n e de K e r a m y d i qui lui avait é té dévolu p a r les p r o p r i é t a i r e s 
a n t é r i e u r s ( Ioannis Ma lak ind i s , D imi t r io s Vassil ios et Panag i s 
Dionyssiot is , G e o r g e s Kyriazis , G e o r g e s Sardel is et S t a m a t a 
Sykamin io t i ) , lesquels ava ien t acqu is la p r o p r i é t é pa r a c h a t s de lots 
successifs e n t r e 1844 e t 1878. 

10. P a r t e s t a m e n t o log raphe d a t é du 24 ju i l le t 1904, le roi Geo rges I" 
plaça sous le r é g i m e d ' une fiducie famil iale (familia-jideicommis) le d o m a i n e 
de T a t o i , qu i servi ra i t de r é s idence p e r m a n e n t e au roi des H e l l è n e s 
p e n d a n t son r è g n e . Toutefo is , c o n f o r m é m e n t au droi t r o m a n o - b y z a n t i n 
appl icable à l ' époque , une fiducie familiale ne pouvai t d u r e r au-delà de 
q u a t r e success ions , c 'es t -à-dire qu 'e l le a r r iva i t à é chéance au q u a t r i è m e 
successeur . 

1 1. Au décès du roi G e o r g e s I" , le 5 m a r s 1913, Ta to i fut t r a n s m i s à son 
successeur , le roi C o n s t a n t i n I e r , e t , a p r è s la dépos i t ion de celui-ci en 1917, 
à son d e u x i è m e fils, le roi A l e x a n d r e . A la m o r t de ce d e r n i e r en 1920, 
Ta to i fut r e s t i t u é au roi C o n s t a n t i n I " , qui é t a i t r e m o n t é su r le t r ô n e . 
Après l ' abdica t ion de C o n s t a n t i n I e r en s e p t e m b r e 1922, T a t o i revint à 
son fils a îné , le p r ince hé r i t i e r G e o r g e s II. 

12. Pu is , a p r è s l 'aboli t ion de la m o n a r c h i e et la p r o c l a m a t i o n de la 
R é p u b l i q u e p a r u n e réso lu t ion de la q u a t r i è m e Assemblée c o n s t i t u a n t e 
du 25 m a r s 1924, l 'E ta t g rec exp ropr i a Ta to i en ve r tu de la loi n" 2312 
des 14 et 20 aoû t 1924, a lors que le d o m a i n e de Bafi lui revint ipso jure et 
sans i n d e m n i s a t i o n . 

13. Lo r sque le roi G e o r g e s II r e m o n t a sur le t r ô n e , T a t o i lui fut 
r e s t i t ué en p le ine p r o p r i é t é et possession, en ve r tu de la loi d ' u r g e n c e du 
22 j a n v i e r 1936, à l ' except ion du d o m a i n e de Baf i -Keramydi (soit 
3 785 000 m") qu i , e n t r e - t e m p s , avai t é té a t t r i b u é à des réfugiés ne 
possédan t pas de t e r r e s . D ' a p r è s le r a p p o r t explicatif de ce t t e loi, 
l ' expropr i a t ion avai t eu lieu au m é p r i s de l 'ar t icle 11 de la C o n s t i t u t i o n 
de 1911, selon lequel une exp rop r i a t i on forcée doit toujours ê t r e 
p r é c é d é e d ' u n e i n d e m n i s a t i o n du p r o p r i é t a i r e fixée p a r les t r i b u n a u x . 
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14. Aprè s le décès de G e o r g e s II le 1" avril 1947, son frère Pau l accéda 
au t r ô n e . Le décre t - lo i n° 1136 des 5 et 11 oc tobre 1949 d i sposa i t : «[I ]e 
d o m a i n e de T a t o i qu i a é té r e s t i t ué (...) à feu le roi G e o r g e s II est devenu 
la p r o p r i é t é l ibre , exclusive et sans réserve de Sa Majes té le roi Pau l à son 
accession au t r ô n e . » A la m o r t du roi Pau l le 6 m a r s 1964, la p r o p r i é t é fut 
t r a n s m i s e à son fils et successeur C o n s t a n t i n II (le p r e m i e r r e q u é r a n t ) en 
ve r tu du t e s t a m e n t o lographe de son pè r e d a t é du 8 d é c e m b r e 1959. 

2. Le domaine de Polydendri 

15. L 'ex-roi et la p r incesse I r è n e a f f i rment posséde r c h a c u n 101,5/288 
d ' une superficie de 33 600 000 m"' de t e r r e s à Po lydendr i , et la pr incesse 
C a t h e r i n e en posséde r 36/288. C e t t e p r o p r i é t é a é té cons t i t uée pa r une 
série de m u t a t i o n s : 

- Pa r l 'acte n" 38939/1906, H a s s a n Efendi Leonda r i t i s , p rop r i é t a i r e à 
Lar issa , a t r a n s m i s et vendu au pr ince hé r i t i e r C o n s t a n t i n I e r le d o m a i n e 
connu sous le n o m de Polydendr i pour la s o m m e de 397 500 G R D . A la 
m o r t de C o n s t a n t i n I e r , le d o m a i n e fut dévolu à ses hé r i t i e r s ab intestat 
c o m m e s u i t : 2/8 à son épouse Sophie et 1/8 à chacun de ses enfan t s , 
G e o r g e s II, Pau l , H é l è n e , I r è n e , C a t h e r i n e (la t ro i s i ème r e q u é r a n t e ) , 
ainsi q u ' à A l e x a n d r a , la fille d e son fils p r é d é c é d é A l e x a n d r e , tous en 
indivision. 

- Pa r les ac tes n"s 79847 du 18 février 1924 et 80452 du 24 m a r s 1924, 
les cohé r i t i e r s et cop rop r i é t a i r e s p réc i t és (à l ' except ion de C a t h e r i n e ) 
t r a n s m i r e n t et vend i r en t 7/8 en indivision du d o m a i n e à Athanass ios 
Ga leos , c ap i t a ine de la m a r i n e m a r c h a n d e , pour la s o m m e de 
4 5 8 5 000 G R D . Q u a n t à la q u o t e - p a r t de la pr incesse C a t h e r i n e (1/8 en 
indivision), un prix de 650 000 G R D fut d ' abo rd convenu et , d a n s l ' a t t en t e 
de l ' a ccompl i s semen t des fo rmal i t és r equ i ses , le t e r r a i n fut d o n n é à bail 
a u nouveau p r o p r i é t a i r e , avan t de lui ê t r e t r a n s m i s . 

- P a r l ' ac te n" 4289 d u 20 m a r s 1925, A t h a n a s s i o s Ga leos et d ' a u t r e s 
p e r s o n n e s c o n s t i t u è r e n t la «soc ié té fo re s t i è r e» (Avmvuu.oç Aao tx i j 
E x a t Q t a ) , à laquel le A thanas s io s Galeos t r a n s m i t les 7/8 en indivision du 
d o m a i n e qu ' i l avait acqu is . C e t t e société fut d i s sou te p a r une décision 
prise pa r son a s s e m b l é e g é n é r a l e le 12 ma i 1938. P a r un ac te n° 22408 du 
7 oc tobre 1939, les l i qu ida t eu r s de la société t r a n s f é r è r e n t et vend i r en t au 
pr ince hé r i t i e r Pau l les 7/8 en indivision du d o m a i n e pour la s o m m e de 
4 0 0 0 0 0 0 G R D qui furent payés avec la dot de son épouse , la pr incesse 
F r é d é r i q u e . A p r è s la m o r t d e P a u l , 14/32 d e sa pa r t d e Po lydendr i furent 
dévolus à sa veuve et 14/96 à chacun de ses t rois enfan t s , Sophie , 
C o n s t a n t i n (le p r e m i e r r e q u é r a n t ) et I r è n e (la d e u x i è m e r e q u é r a n t e ) . 
En 1968, la p r incesse Sophie r e n o n ç a à la succession, et sa pa r t du 
d o m a i n e fut a jou tée a u p r o r a t a à celle d e c h a c u n des a u t r e s hé r i t i e r s . 
Après le décès de la re ine F r é d é r i q u e le 6 d é c e m b r e 1981, et en l 'absence 
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d e t e s t a m e n t , les 49/96 de sa pa r t en indivision de Polydendr i furent 
dévolus à p a r t s éga les à ses en fan t s , c h a c u n d ' eux en recevant donc 49/288. 

3. Le domaine de Mon Repos sur l'île de Corfou 

16. Le t i t re ini t ial de p r o p r i é t é c o n c e r n a n t ce d o m a i n e est le procès-
verbal n" 278 du 1 e r j u i n 1864 du conseil provincial de Corfou , en ve r tu 
d u q u e l le conseil déc ida de m e t t r e à la disposi t ion du roi Geo rges I e r , 
pour le r e m e r c i e r d 'avoir favorisé le r a t t a c h e m e n t des îles Ion i ennes à la 
G r è c e , la ma i son d a n s laquel le le m a g i s t r a t b r i t a n n i q u e d u Consei l 
s u p r ê m e vécut j a d i s , ainsi q u e la rég ion e n v i r o n n a n t e s i tuée d a n s un lieu 
connu sous le nom d '«Aghios P a n d e l e ï m o n de G a r i t z a » . Les d o c u m e n t s 
de l ' époque ne m e n t i o n n e n t ni la superf ic ie , ni l ' e m p l a c e m e n t exac t , 
ni les l imi tes de ce d o m a i n e . C e t t e d o n a t i o n fut ensu i t e e x p r e s s é m e n t 
r e c o n n u e pa r l 'acte n" 7870/1887. 

17. De 1870 à 1912, le roi G e o r g e s F a g r a n d i t ce d o m a i n e en a c h e t a n t 
success ivement des lots plus ou moins g r a n d s de t e r r e a p p a r t e n a n t à des 
t ie rs , s i t ués a u t o u r ou à l ' i n t é r i eu r de la f e rme . A p r è s les d e u x a c h a t s 
effectués pa r G e o r g e s II, Mon Repos pr i t sa forme définit ive avec u n e 
superficie d ' env i ron 238 000 m"'. 

18. Au décès d u roi G e o r g e s I e r , M o n Repos fut a t t r i b u é au pr ince 
A n d r é c o n f o r m é m e n t au t e s t a m e n t o l o g r a p h e du roi G e o r g e s d a t é du 
24 ju i l l e t 1904. 

19. Aprè s la révolut ion de 1922 et p a r la décision n" 1767/1923, 
l ' expropr i a t ion forcée de M o n Repos au profit de l 'Eta t fut p r o c l a m é e , ce 
d o m a i n e devan t servir de rés idence d ' é t é au roi r é g n a n t . En 1931, 
l 'expuls ion a d m i n i s t r a t i v e du pr ince A n d r é fut o r d o n n é e . U n e ac t ion 
jud ic i a i r e fut a lors i n t e n t é e , e t , p a r son a r r ê t n" 57/1934, la cour d ' appe l 
(E(j)£Teio) de Corfou r e c o n n u t le p r ince A n d r é p r o p r i é t a i r e lég i t ime 
et o r d o n n a q u e le d o m a i n e lui fût r e s t i t u é . A p r è s le r é t a b l i s s e m e n t de 
la d é m o c r a t i e m o n a r c h i q u e , la loi d ' u r g e n c e n" 514/1937 d isposa 
e x p r e s s é m e n t q u e M o n Repos devai t ê t r e cédé et t r a n s m i s en p le ine 
p r o p r i é t é et possess ion au pr ince A n d r é . 

20. P a r u n ac te n" 11909/1937, le pr ince A n d r é vendi t Mon Repos au roi 
Geo rges II m o y e n n a n t une r e n t e v iagère payable pa r a n n u i t é s de 
4 0 0 0 0 0 G R D . Le roi Geo rges II m o u r u t le 1 e r avril 1947. Ses cohér i t i e r s 
firent don de l eu r s p a r t s au frère du roi G e o r g e s , le roi Pau l , qu i acqui t la 
p le ine p r o p r i é t é de M o n Repos (actes n"s 3650/1957, 3816/1957 et 5438 / 
1959). Au décès d u roi Pau l et en ve r tu de son t e s t a m e n t o log raphe , Mon 
Repos revint à sa veuve F r é d é r i q u e (en usufru i t ) et à son fils, le p r e m i e r 
r e q u é r a n t ( n u e - p r o p r i é t é ) . L 'usufru i t p r i t fin au décès de la re ine 
F r é d é r i q u e le 6 d é c e m b r e 1981 et le p r e m i e r r e q u é r a n t acqui t la p le ine 
p r o p r i é t é de Mon Repos . 
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21 . V e r s le 5 août 1994, ap r è s l ' i n t e rven t ion d e la loi n° 2215/1994 
( p a r a g r a p h e 41 c i -dessous) , on p é n é t r a p a r effraction d a n s la rés idence 
de Mon Repos , d é s o r m a i s occupée pa r la munic ipa l i t é de Corfou . 

B. Le r é g i m e d e s b i e n s p e n d a n t la d i c t a t u r e m i l i t a i r e (avril 1967-
j u i l l e t 1974) e t a p r è s l e r é t a b l i s s e m e n t d e la d é m o c r a t i e 

22. Le 21 avril 1967, un coup d 'E ta t mi l i t a i r e se produis i t en Grèce . 
L 'ex-roi r e s t a d a n s le pays j u s q u ' a u 13 d é c e m b r e 1967, j o u r où il pa r t i t 
pour R o m e . 

23 . Le 15 n o v e m b r e 1968, le g o u v e r n e m e n t mi l i t a i r e p r o m u l g u a une 
nouvel le C o n s t i t u t i o n (la p r é c é d e n t e d a t a i t de 1952) qui fut modif iée en 
1973, lo r sque l 'ex-roi fut déposé ( p a r a g r a p h e 25 c i -dessous) . L 'a r t i c le 21 
d e la C o n s t i t u t i o n de 1968 ( tel le q u e modif iée e n 1973) g a r a n t i s s a i t le 
droi t de p r o p r i é t é et d isposa i t q u e nul ne pouvai t ê t r e privé de sa 
p r o p r i é t é si ce n ' é t a i t p o u r cause d 'u t i l i t é pub l ique et m o y e n n a n t une 
i n d e m n i s a t i o n in tég ra le don t le m o n t a n t devai t ê t r e d é t e r m i n é pa r les 
ju r id ic t ions civiles. En son a r t i c le 134 § 3 , toutefois , la m ê m e 
C o n s t i t u t i o n prévoyait u n e m e s u r e législat ive u n i q u e qu i a u r a i t pour 
effet de conf isquer les b iens m e u b l e s et i m m e u b l e s de l 'ex-roi et de la 
famille royale . 

24. D u 21 avril 1967 au 31 m a i 1973, la d i c t a t u r e mi l i t a i r e m a i n t i n t 
f o r m e l l e m e n t la d é m o c r a t i e m o n a r c h i q u e en place m a l g r é l'exil q u e l'ex-
roi s ' imposa . 

25. Le 1" j u i n 1973, le g o u v e r n e m e n t mi l i t a i re p r é t e n d i t abolir la 
m o n a r c h i e , dépose r l 'ex-roi et ses hé r i t i e r s et i n s t a u r e r une r épub l ique 
p rés iden t i e l l e à r é g i m e p a r l e m e n t a i r e . 

26. En oc tobre 1973, la d i c t a t u r e mi l i t a i r e p r o m u l g u a , c o n f o r m é m e n t 
à l 'ar t ic le 134 § 3 de la C o n s t i t u t i o n de 1968 (telle q u e modif iée en 1973), 
le décre t - lo i n" 225/1973, en appl ica t ion d u q u e l tous les b iens meub le s et 
i m m e u b l e s de l 'ex-roi et de la famille royale furent confisqués à la da t e de 
publ ica t ion du déc re t au J o u r n a l officiel (le 4 oc tobre 1973) et la p rop r i é t é 
des b iens conf isqués fut t r ans fé rée à l 'Eta t g rec . Les t rois d o m a i n e s 
l i t igieux furent m e n t i o n n é s e x p r e s s é m e n t sur la l is te des biens 
i m m e u b l e s touchés . 

27. Le déc re t s u s m e n t i o n n é prévoyai t l 'octroi d ' une i n d e m n i t é d 'un 
m o n t a n t d e 120 000 000 G R D à r é p a r t i r e n t r e les m e m b r e s de la famille 
royale don t les b iens ava ien t é té conf i squés ; ce t t e s o m m e fut déposée su r 
un c o m p t e banca i r e à la d isposi t ion de la famille royale . La pa r t d e 
l ' i ndemni t é a l louée à l 'ex-roi s 'élevait à 9 4 0 0 0 000 G R D et celle de la 
p r incesse I r è n e à 12000 000 G R D . A u c u n e i n d e m n i t é ne fut p révue 
p o u r la p r incesse C a t h e r i n e . Le déc re t précisa i t en o u t r e q u e les 
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i n d e m n i s a t i o n s deva ien t ê t r e r é c l a m é e s avan t le 31 d é c e m b r e 1975. 
A u c u n e d ' e n t r e elles n ' a j a m a i s é t é r e v e n d i q u é e . 

28. Le 24-juillet 1974, la d i c t a t u r e mi l i t a i re en Grèce fut r e m p l a c é e pa r 
u n g o u v e r n e m e n t civil d i r igé p a r M. C a r a m a n l i s . 

29. P a r un ac te légis lat i f du 1" aoû t 1974 (« la p r e m i è r e loi 
cons t i tu t ionne l l e de 1974»), le G o u v e r n e m e n t r emi t en v igueur la 
C o n s t i t u t i o n de 1952, à l ' except ion des d ispos i t ions ayan t t ra i t à la forme 
du r é g i m e po l i t ique (ar t ic le 1). 

30. Aux t e r m e s de l 'ar t icle 10 de ce t t e loi, le pouvoir législat if dévolu 
au Consei l des m i n i s t r e s devai t s ' exercer au moyen de décrets- lo is et ce 
j u s q u ' à la convocat ion de l 'Assemblée na t i ona l e . Selon l 'ar t icle 10 § 2, ces 
décrets- lo is p o u r r a i e n t avoir un effet r é t roac t i f pour tou tes les ques t i ons 
décou lan t de lois cons t i t u t ionne l l e s p o s t é r i e u r e s au 21 avril 1967. 
L 'a r t ic le 15 ab rogea i t la C o n s t i t u t i o n de 1968 (tel le q u e modif iée) ainsi 
q u e tou t e a u t r e loi ou tou t a u t r e t e x t e cons t i t u t i onne l adop té s sous la 
d i c t a t u r e mi l i t a i r e a p r è s le 21 avril 1967. 

31 . En appl ica t ion des a r t ic les 1 et 10 de la p r e m i è r e loi 
cons t i tu t ionne l l e de 1974, le g o u v e r n e m e n t émi t un décre t - lo i (n" 72/ 
1974) en v e r t u d u q u e l les b iens de l 'ex-roi et de la famille royale deva ien t 
ê t r e a d m i n i s t r é s et gé rés pa r un conseil de sept m e m b r e s t a n t q u e le 
r é g i m e n ' é t a i t pas dé f in i t ivement fixé. 

32. Le déc re t s u s m e n t i o n n é fut mis en oeuvre p a r t rois décis ions 
min i s té r i e l l e s : 

i. p a r la décis ion n" 18443/1509 d u 1 e r oc tobre 1974, u n conseil de sep t 
m e m b r e s fut cons t i t ué «afin de g é r e r et d ' a d m i n i s t r e r les biens de la 
famille royale » ; 

ii. p a r la décis ion n" 21987 du 24 oc tobre 1974, il fut a r r ê t é q u e «les 
b iens de la famille royale s e ra i en t t r ans fé rés de l 'E ta t au conse i l» avant 
le 31 d é c e m b r e 1974; 

iii. pa r la décis ion n" 25616 du 23 d é c e m b r e 1974, il fut convenu q u e les 
b iens de la famille royale s e ra i en t t r an s f é r é s au conseil j u s q u ' à la fin de la 
p r o c é d u r e , avan t d ' ê t r e r e m i s à l eu r s p r o p r i é t a i r e s ou à u n e p e r s o n n e 
dés ignée p a r eux . 

33 . De 1974 à 1979, tous les b iens m e u b l e s et i m m e u b l e s de l 'ex-roi et 
de la famille royale se t r o u v a n t e n G r è c e furent g é r é s et a d m i n i s t r é s au 
nom du conseil é tab l i en ver tu du décre t - lo i n" 72/1974, pour le c o m p t e de 
l 'ex-roi et de la famil le royale. En 1979, les b iens m e u b l e s leur furent 
r e s t i t ué s . 

34. Le 17 n o v e m b r e 1974 se t i n r en t des é lect ions légis lat ives. 
L 'Assemblée n a t i o n a l e fut e n s u i t e r econvoquée . P a r le r é f é r e n d u m du 
8 d é c e m b r e 1974 la popu la t ion se p r o n o n ç a en faveur d ' une r épub l ique 
p a r l e m e n t a i r e . P a r la Réso lu t ion D 18 du 18 janvier 1975, l 'Assemblée 
n a t i o n a l e déc ida e t d é c l a r a n o t a m m e n t q u e la d é m o c r a t i e en G r è c e 
n 'avai t j a m a i s é té l é g a l e m e n t abolie et q u e l 'acte r évo lu t ionna i re du 
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21 avril 1967 ainsi q u e la s i tua t ion qu i en é t a i t r é su l t é e j u s q u ' a u 23 ju i l le t 
1974 s ' ana lysa ien t en u n coup d ' E t a t v isant à r e n v e r s e r le pouvoir et à 
a t t e n t e r aux dro i t s souvera ins du peup le . 

35 . E n 1975, l 'Assemblée na t iona l e a d o p t a la C o n s t i t u t i o n ac tue l le qui 
e n t r a en v igueur le 11 j u i n de la m ê m e a n n é e . 

36. En 1981, le PA.SO.K. (Pa r t i social iste p a n h e l l é n i q u e ) , sous la 
d i rec t ion de M. P a p a n d r e o u , fut por té au pouvoir en G r è c e . En j anv ie r 
1984, des négoc ia t ions s ' e n g a g è r e n t avec l 'ex-roi au sujet de ses b iens . En 
1988, le g o u v e r n e m e n t e t l 'ex-roi p a r v i n r e n t à un accord de p r inc ipe sur 
les biens et sur les d e t t e s fiscales de la famille royale . Mais cet accord ne 
fut j a m a i s e x é c u t é . 

C. L 'accord d e 1992 

37. En 1990, le P a r t i conse rva t eu r « D é m o c r a t i e nouve l l e» accéda au 
pouvoir . 

38. En 1992, l 'ex-roi et l 'E ta t g rec p a r v i n r e n t à un accord ainsi libellé : 

i. L 'ex-roi t r ans f è r e u n e superf ic ie de 200 030 m 2 de sa forêt de Ta to i à 
l 'Eta t g rec p o u r la s o m m e de 460 000 000 G R D . 

ii. L 'ex-roi fait don d ' u n e superficie de 401541 ,75 m 2 de sa forêt d e 
Ta to i à u n e fondat ion d 'u t i l i t é p u b l i q u e , n o m m é e « F o n d a t i o n médica le 
et c e n t r e de r eche rche H i p p o c r a t e » . 

iii. U n e fondat ion d 'u t i l i t é pub l ique , la F o n d a t i o n de la Forê t na t i ona l e 
de T a t o i , est c réée et l 'ex-roi fait don d ' u n e superficie de 37 426 000 m 2 d e 
sa forêt de T a t o i à la fonda t ion . 

iv. L 'ex-roi , la famille royale et l 'E ta t g rec r en o n cen t à tous leurs droi t s 
l égaux af férents aux d e t t e s fiscales de la famille royale et r enoncen t à 
t ou t e s les p r o c é d u r e s j ud ic i a i r e s p e n d a n t e s y re la t ives . 

v. L 'ex-roi et la famille royale a c c e p t e n t de ve r se r à l 'Eta t g rec la 
s o m m e de 8 1 7 6 7 7 937 G R D de d ro i t s de succession, d ' impô t s sur le 
r evenu et sur le cap i ta l avec les i n t é r ê t s et les ma jo ra t ions . V iend ron t en 
d é d u c t i o n du v e r s e m e n t que l 'ex-roi dev ra effectuer les s o m m e s dues à 
celui-ci en app l ica t ion du p r é s e n t accord. 

39. L 'accord figurait d a n s l 'acte n o t a r i é n" 10573/1992 du 3 j u i n 1992 
qui en fait foi. Le 28 s e p t e m b r e 1992, la division des é tudes scient i f iques 
(ô i£É i0uvoT | E m a x u | i o v t x a r v MeÀexurv) du P a r l e m e n t grec publ ia un 
r a p p o r t sur le proje t de loi ra t i f iant l 'acte n o t a r i é s u s m e n t i o n n é . Le 
r a p p o r t précisa i t n o t a m m e n t q u e le décret - loi n" 225/1973 avai t é té 
r e m p l a c é p a r le décre t - lo i n" 72/1974 et q u e les biens « r e c o u v r a i e n t donc 
leur r é g i m e p a t r i m o n i a l a n t é r i e u r » . P a r la su i te , l 'accord fut incorporé 
dans la loi n° 2086/1992 qui lui conféra force de loi. 
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D . A n n u l a t i o n d e l ' accord d e 1992 - la lo i n° 2 2 1 5 / 1 9 9 4 

40. L 'ex-roi et sa famille se r e n d i r e n t e n G r è c e au cours de l 'été 1993. 
4 1 . A la su i te des é lec t ions de l ' a u t o m n e 1993, un g o u v e r n e m e n t dir igé 

pa r M. P a p a n d r é o u revint au pouvoir en G r è c e . Le nouveau g o u v e r n e m e n t 
déc l a r a son i n t e n t i o n d ' e x a m i n e r les ques t ions ayan t t ra i t a u x b iens de 
l 'ex-famille royale afin de r é t ab l i r la « léga l i t é cons t i tu t ionne l l e et la 
m é m o i r e h i s t o r i q u e » et de r é p o n d r e à « la sensibi l i té d é m o c r a t i q u e du 
peup le grec qu i s 'é ta i t e x p r i m é e pa r le r é f é r e n d u m de 1974» ' . Il p r é s e n t a 
finalement le projet de loi n" 2215/1994 qui fut a d o p t é pa r le P a r l e m e n t le 
16 avril 1994 et e n t r a en v igueur le 11 m a i 1994. C e t t e loi por t e 
« R è g l e m e n t des ques t i ons ayant t r a i t aux b iens expropr i é s de la famille 
royale déposée de G r è c e », et d ispose ce qu i suit : 

i. La loi n" 2086/1992 est a b r o g é e et l ' ac te n" 10573/1992 a n n u l é . Tou t 
ac te exécu té en app l ica t ion de ces t e x t e s est nu l et sans effet j u r i d i q u e 
(ar t ic le 1). Les ac tes ainsi déc l a ré s nuls et s ans effet j u r i d i q u e 
c o m p r e n n e n t la d o n a t i o n à l ' ins t i tu t ion « F o n d a t i o n méd ica le et c e n t r e 
de r eche rche H i p p o c r a t e » à T a t o i ainsi q u ' à la F o n d a t i o n de la Forê t 
na t i ona l e de T a t o i 2 . 

ii. L 'E t a t g rec devien t le p r o p r i é t a i r e des b iens m e u b l e s et i m m e u b l e s 
de l 'ex-roi, de la p r incesse I r è n e et d e la pr incesse C a t h e r i n e . Le décret - loi 
n" 225/1973 est r é p u t é ê t r e d e m e u r é en v igueur (ar t ic le 2) . 

iii. La p r o p r i é t é de Mon Repos sur l'île de Corfou est t r a n s m i s e à la 
mun ic ipa l i t é de Corfou (ar t ic le 4 § 2) . 

iv. Les impô t s déjà calculés sont a n n u l é s . T o u t e s les p r o c é d u r e s 
p e n d a n t e s devan t les ju r id ic t ions a d m i n i s t r a t i v e s ou le Consei l d 'E t a t 
(2nM.potJA.to TT|Ç EjTtXQaiEtaç) ayant t ra i t aux dro i t s de succession et 
a u t r e s t axes , ma jo ra t i ons et péna l i t é s sont s u s p e n d u e s . Les s o m m e s 
versées p a r l 'ex-roi et les a u t r e s m e m b r e s de la famille royale au t i t r e de 
l ' impôt peuven t ê t r e r é c l a m é e s à l 'E ta t g rec , ma i s l 'E ta t peu t s 'opposer à 
ce q u ' u n e telle c r é a n c e v ienne en c o m p e n s a t i o n d ' u n e c r é a n c e de l 'E ta t 
sur la famil le royale (ar t ic le 5 § 1). 

v. T o u t accord c o n c e r n a n t u n bien de la famil le royale, à l ' except ion 
des baux , est déc la ré nul . T o u t bail de fonds de t e r r e a p p a r t e n a n t à la 
famille royale res te va lable c o m m e s'il avait é té conclu e n t r e les p r e n e u r s 
et l 'E ta t g rec (ar t ic le 5 § 2) . 

vi. A u c u n e p r o c é d u r e jud ic ia i r e i n t e n t é e p a r l 'ex-roi ou d ' a u t r e s 
m e m b r e s de la famil le royale devan t u n e j u r id i c t i on g r e c q u e où se ra i t 

1. D é c l a r a t i o n d u 1 " avr i l 1994 d u m i n i s t r e d e s F i n a n c e s de l ' é p o q u e . 
2. L e 8 d é c e m b r e 1997, la F o n d a t i o n de la F o r ê t n a t i o n a l e d e T a t o i a sa is i la C o m m i s s i o n 
e u r o p é e n n e d e s D r o i t s d e l ' H o m m e , e n v e r t u d e l ' a n c i e n a r t i c l e 2 5 d e la C o n v e n t i o n . L a 
r e q u ê t e a é t é e n r e g i s t r é e le 4 f év r i e r 1998 (n" 3 9 6 5 4 / 9 8 ) . Le 1" n o v e m b r e 1998 , e l le a é t é 
t r a n s m i s e à la C o u r e u r o p é e n n e d e s D r o i t s d e l ' H o m m e e n a p p l i c a t i o n de l ' a r t i c l e 5 § 2 d u 
P r o t o c o l e n" 1 I. 

http://2nM.potJA.to
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employée l ' appel la t ion « r o i » ou tou t e a u t r e d é n o m i n a t i o n royale m ê m e 
associée au préfixe « ex » ou à l 'adjectif « anc ien » ne se r a valable (ar t ic le 6 
§ 4 ) . 

vii. P o u r que l 'ex-roi et la famil le royale pu i ssen t conse rve r la 
na t i ona l i t é g r e c q u e et leurs p a s s e p o r t s grecs , les condi t ions p réa lab les 
su ivan te s doivent ê t r e r e m p l i e s : 

- l 'ex-roi et la famil le royale doivent dépose r a u p r è s de l'officier de 
l ' é ta t civil (A/i]|taQY_£io) d ' A t h è n e s u n e d é c l a r a t i o n pa r laque l le ils 
af f i rment r e spec t e r sans réserve la C o n s t i t u t i o n de 1975 et accep t e r et 
r e c o n n a î t r e la R é p u b l i q u e he l l én ique ; 

- l 'ex-roi et la famille royale doivent en ou t r e dépose r une déc la ra t ion 
p a r laque l le ils r e n o n c e n t sans rése rve à t o u t e p r é t e n t i o n liée à leur 
a n c i e n n e fonct ion ou à la possession de tou t t i t r e officiel; 

- l 'ex-roi et la famil le royale doivent se faire inscr i re au r eg i s t r e de 
l ' é ta t civil ( | X T ) T Q O J C t aonevcov T ] ô r | U O T O À . O Y t a ) sous un p r é n o m et un nom. 

viii. T o u t e disposi t ion législat ive c o n t r a i r e à la p r é s e n t e loi est 
a u t o m a t i q u e m e n t ab rogée (ar t ic le 6 § 5) . 

E. P r o c é d u r e s d e v a n t l e s j u r i d i c t i o n s g r e c q u e s 

42. Les r e q u é r a n t s e n g a g è r e n t d e v a n t les ju r id i c t ions g recques 
p lus ieurs ac t ions c o n c e r n a n t leurs d ro i t s de p r o p r i é t é . 

43 . Ils c o n t e s t è r e n t é g a l e m e n t la cons t i t u t i onna l i t é de la loi n" 2215/ 
1994. A la sui te de deux a r r ê t s con t r ad ic to i r e s de la C o u r de cassa t ion 
(Aoetoç rTayoç) et du Conse i l d ' E t a t , l 'affaire fut dé fé rée à la C o u r 
s u p r ê m e spécia le (AVOJTCXTO Etòtxó Atxaatrjgto). 

L'arrêt rendu par la Cour suprême spéciale le 25 juin 1997 

44. La cour r e c h e r c h a tout d ' abord si les r e q u é r a n t s ava ien t le droi t 
d ' e n g a g e r u n e act ion devan t elle sans ut i l i ser de n o m . Elle e s t i m a que 
« la m e n t i o n «ex - ro i» figurant d a n s les d o c u m e n t s de l 'affaire n ' [ é t a i t ] 
pas un t i t r e de noblesse dont l 'u t i l i sa t ion [é ta i t ] f o r m e l l e m e n t i n t e rd i t e 
pa r la C o n s t i t u t i o n mais u n e ré fé rence p réc i san t l ' ident i té du 
d e m a n d e u r qui , p o u r les motifs p réc i t é s , n ' fava i t ] pas de n o m (...). Il 
s 'agifssai t ] d ' u n e ré fé rence à u n fait h i s to r ique qu i , c o m m e d ' a u t r e s 
é l é m e n t s , [pouvai t] en effet dé s igne r l ' iden t i t é de la pe r sonne 
s u s m e n t i o n n é e de sor te qu 'e l l e [pût] bénéf ic ier d ' une p ro tec t ion 
jud ic i a i r e ». 

45. Q u a n t aux biens royaux , la cour préc isa qu '« il s 'agissai t depuis le 
d é b u t d ' u n e ques t i on po l i t i que» , q u e les d ro i t s de p r o p r i é t é des 
r e q u é r a n t s é t a i en t liés à la forme de g o u v e r n e m e n t et q u ' « a u cours du 
r è g n e de la famil le royale , les b iens a p p a r t e n a n t au roi et à la famille 
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royale é t a i e n t cons idé rés c o m m e un p a t r i m o i n e à p a r t » . Elle c o n s t a t a 
n o t a m m e n t : 

« E n d é f i n i s s a n t e n s o n a r t i c l e 1 la f o r m e d u r é g i m e , p a r la m ê m e d i s p o s i t i o n q u i [doit 

ê t r e ] i n t e r p r é t é e h i s t o r i q u e m e n t d a n s le c a d r e de la c o n j o n c t u r e p o l i t i q u e e t 

c o n s t i t u t i o n n e l l e (...) d a n s l a q u e l l e e l le a é t é v o t é e , c o n f o r m é m e n t a u x d i s p o s i t i o n s d e 

la p r e m i è r e loi c o n s t i t u t i o n n e l l e et d u d é c r e t - l o i n" 7 2 / 1 9 7 4 q u i a é t é é d i c t é s u r la b a s e d e 

s o n a r t i c l e 10, la C o n s t i t u t i o n rég i t é g a l e m e n t la q u e s t i o n d e s b i e n s r o y a u x . E n d ' a u t r e s 

t e r m e s , le r é f é r e n d u m r e n d i r r é v o c a b l e la t r a n s m i s s i o n de ce p a t r i m o i n e à l ' E t a t , d e 

s o r t e q u e la r e s t i t u t i o n p a r la loi d e ce p a t r i m o i n e à I 'ex-roi est i n c o n s t i t u t i o n n e l l e . 

L ' a r t i c l e 1 d e la loi n" 2 0 8 6 / 1 9 9 2 (...) d o n t les d i s p o s i t i o n s i m p l i q u e n t q u e les b i e n s d e 

l ' ex - fami l l e roya l e c o n t i n u e n t d ' a p p a r t e n i r a u m o n a r q u e d é p o s é et a u x m e m b r e s d e 

l ' a n c i e n n e f ami l l e r o y a l e e t l i en t e f f e c t i v e m e n t ces p e r s o n n e s a u x b i e n s , es t d o n c 

i n c o n s t i t u t i o n n e l . » 

46. La C o u r s u p r ê m e spéciale e s t i m a en c o n s é q u e n c e , pa r t re ize voix 
con t r e q u a t r e , que la loi n" 2215/1994 é ta i t cons t i t u t i onne l l e . Aux t e r m e s 
de la C o n s t i t u t i o n g r e c q u e , les a r r ê t s de la C o u r s u p r ê m e spéciale sont 
i r révocables et s ' imposen t à t o u t e s les ju r id i c t ions g r e c q u e s (ar t ic le 100 
§ 4 ) . 

IL LE D R O I T I N T E R N E P E R T I N E N T 

47. Les a r t ic les p e r t i n e n t s de la C o n s t i t u t i o n de 1975 d isposent : 

A r t i c l e 4 

« 1. T o u s les G r e c s s o n t é g a u x d e v a n t la loi. 

2. L e s h o m m e s et les f e m m e s o n t d e s d r o i t s é g a u x et d e s o b l i g a t i o n s é g a l e s . » 

A r t i c l e 17 

« 1. La p r o p r i é t é est p l a c é e sous la p r o t e c t i o n de l ' E t a t . L e s d r o i t s q u i e n d é r i v e n t ne 

p e u v e n t t ou t e fo i s s ' e x e r c e r a u d é t r i m e n t de l ' i n t é r ê t g é n é r a l . 

2. N u l n e p e u t ê t r e p r i v é d e sa p r o p r i é t é si ce n ' e s t p o u r c a u s e d ' u t i l i t é p u b l i q u e , 

d û m e n t p r o u v é e , d a n s les c a s et s u i v a n t la p r o c é d u r e p r é v u s p a r la loi, e t t o u j o u r s 

m o y e n n a n t u n e i n d e m n i t é p r é a l a b l e c o m p l è t e . Ce l l e -c i do i t c o r r e s p o n d r e à la v a l e u r 

d u b i e n e x p r o p r i é a u m o m e n t d e l ' a u d i e n c e s u r l ' a f fa i re c o n c e r n a n t la fixation 

p r o v i s o i r e d e l ' i n d e m n i t é p a r le t r i b u n a l . D a n s le cas d ' u n e d e m a n d e v i s a n t à la 

fixation i m m é d i a t e de l ' i n d e m n i t é d é f i n i t i v e , e s t p r i s e e n c o n s i d é r a t i o n la v a l e u r d u 

b i e n le j o u r d e l ' a u d i e n c e d u t r i b u n a l s u r c e l t e d e m a n d e . 

(...) 

4. L ' i n d e m n i t é es t t o u j o u r s fixée p a r les j u r i d i c t i o n s c iv i les . E l l e p e u t au s s i ê t r e fixée 

p r o v i s o i r e m e n t p a r voie j u d i c i a i r e , a p r è s a u d i t i o n ou c o n v o c a t i o n d e l ' a y a n t d r o i t , q u e le 

t r i b u n a l p e u t , à sa d i s c r é t i o n , o b l i g e r , e n v u e d e l ' e n c a i s s e m e n t d e l ' i n d e m n i t é , à f o u r n i r 

un c a u t i o n n e m e n t c o r r e s p o n d a n t à la v a l e u r de ce l le -c i , s e l o n les m o d a l i t é s p r é v u e s p a r 

la lo i .» 
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48 . En G r è c e , les d ro i t s réels sont en n o m b r e l imi té (numerus clausus). 
C e u x dont u n e p e r s o n n e peu t ê t r e t i t u l a i r e sont : la p r o p r i é t é , les 
se rv i tudes , le gage et l ' hypo thèque (ar t ic le 973 du code civil). 

49. Les ar t ic les 999 à 1141 du code civil sont consacrés à la p rop r i é t é 
e t à l ' indivision. Il exis te p lus ieurs m o d e s d ' acquis i t ion de la p rop r i é t é , 
pa r exemple la possession de b iens qui n ' a p p a r t i e n n e n t à pe r sonne , 
la t r ansmi s s ion pa r un p r o p r i é t a i r e a n t é r i e u r ou m ê m e un non-
p r o p r i é t a i r e , la vo lonté du lég i s la teur , l'effet de décisions de ju s t i ce et les 
ac tes des pouvoirs publ ics . P o u r la p r o p r i é t é des b iens i m m e u b l e s , il faut, 
d ' ap rè s la loi, e n t r e le p r o p r i é t a i r e et l ' a c q u é r e u r u n accord t r a n s f é r a n t la 
p r o p r i é t é pour u n e cause l ég i t ime , accord qu i s e r a cons igné d a n s u n acte 
no t a r i é et t r ansc r i t a u r eg i s t r e c a d a s t r a l de l ' a r r o n d i s s e m e n t où est sis le 
b ien i m m e u b l e (ar t ic le 1033). 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU 
P R O T O C O L E N" 1 

50. Les r e q u é r a n t s se p l a ignen t de ce q u e la loi n" 2215/1994 ait 
enfre in t leur droi t au respec t de leurs b iens . Ils i nvoquen t l 'ar t icle 1 du 
Pro tocole n" 1, ainsi l ibel lé : 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e s e s b i e n s . N u l ne p e u t ê t r e 

p r i v é d e sa p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e et d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi e t les p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . 

L e s d i s p o s i t i o n s p r é c é d e n t e s ne p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t les E t a t s 

d e m e l l r e e n v i g u e u r les lois q u ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 

b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l ou p o u r a s s u r e r le p a i e m e n t d e s i m p ô t s o u 

d ' a u t r e s c o n t r i b u t i o n s ou d e s a m e n d e s . » 

C e t ar t ic le con t i en t t rois n o r m e s d i s t i n c t e s : la p r e m i è r e , qui s ' expr ime 
d a n s la p r e m i è r e p h r a s e du p r e m i e r a l inéa et revêt un c a r a c t è r e géné ra l , 
énonce le pr inc ipe du respec t de la p r o p r i é t é ; la d e u x i è m e , f igurant dans 
la seconde p h r a s e du m ê m e a l inéa , vise la pr iva t ion de p r o p r i é t é et la 
s o u m e t à ce r t a ines cond i t i ons ; q u a n t à la t ro i s i ème , cons ignée d a n s le 
second a l inéa , elle r econna î t aux E t a t s le pouvoir , e n t r e a u t r e s , de 
r é g l e m e n t e r l 'usage des biens c o n f o r m é m e n t à l ' in térê t géné ra l . Il ne 
s 'agit pas pour a u t a n t de règles d é p o u r v u e s de r appor t e n t r e el les. La 
d e u x i è m e et la t ro i s i ème ont t r a i t à des e x e m p l e s pa r t i cu l i e r s d ' a t t e i n t e 
aux p r o p r i é t é s ; dès lors , elles doivent s ' i n t e r p r é t e r à la l umiè r e d u 
pr inc ipe consacré p a r la p r e m i è r e . 
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A. Sur l ' e x i s t e n c e d 'un « b i e n » a u s e n s d e l 'art ic le 1 d u 
P r o t o c o l e n° 1 

/. Thèses des comparants 

51 . La q u i n t e s s e n c e d e l ' a r g u m e n t a t i o n du G o u v e r n e m e n t est q u e les 
d o m a i n e s l i t ig ieux sont indissociables de la qua l i t é de chef d 'E t a t et 
n ' e n t r e n t donc pas d a n s la no t ion de « b i e n s » p r o t é g é s pa r l 'ar t icle 1 du 
Protocole n" 1. 

Le G o u v e r n e m e n t relève de m a n i è r e géné ra l e q u e p a r t o u t en E u r o p e 
l 'on d i s t ingue n e t t e m e n t pour les m o n a r q u e s e n t r e biens publics et b iens 
pr ivés . Les b iens publics a p p a r t i e n n e n t à l 'E ta t et sont mis à la d isposi t ion 
des m o n a r q u e s aux fins de l 'exercice de leur fonction de chef d 'E ta t . Selon 
lui, ces b iens , q u e les m o n a r q u e s d é t i e n n e n t en v e r t u d ' i m m u n i t é s et 
pr ivi lèges spéc iaux , ne re lèven t pas de la no t ion de b iens p ro t égés pa r 
l 'ar t icle 1 du Protocole n" 1. En r evanche , les b iens privés des m o n a r q u e s 
e u r o p é e n s ne sont pas t r a i t é s d i f f é r e m m e n t de ceux des ci toyens 
o rd ina i r e s . L e u r s acquis i t ion , usage et cession obé issen t aux règles 
o rd ina i r e s du droi t civil i n t e r n e qu i s ' app l iquen t à t ou t e s les t r an sac t i ons 
e n t r e pa r t i cu l i e r s . D ' a p r è s le G o u v e r n e m e n t , il est r a i sonnab le de 
suppose r q u e ces b iens pr ivés bénéf ic ient de la p ro tec t ion de l 'ar t ic le 1 du 
Pro tocole n" 1. 

52. En l 'espèce, le G o u v e r n e m e n t sout ien t que la pr inc ipa le 
p a r t i c u l a r i t é du r é g i m e j u r i d i q u e des p r é t e n d u s «b iens r o y a u x » de la 
c o u r o n n e g r e c q u e rés ide d a n s le c a r a c t è r e sui generis et quas i publ ic qu ' i l s 
ont toujours revê tu . En t é m o i g n e r a i e n t p lus ieurs faits . D ' a b o r d , l 'ex-
famille royale n ' a u r a i t pas acquis les t rois d o m a i n e s l i t igieux 
c o n f o r m é m e n t aux d ispos i t ions g é n é r a l e s du droi t civil g rec , ma i s en 
ra ison de ses fonct ions. L 'E ta t g rec a u r a i t fait don d ' u n e g r a n d e p a r t i e de 
ces d o m a i n e s aux anc iens rois grecs en s igne de respec t pour l ' ins t i tu t ion 
royale . En d e u x i è m e lieu, en cas de succession au t r ô n e , les disposi t ions 
g é n é r a l e s du droi t des success ions ne s ' app l iqua i en t pas . Au c o n t r a i r e , 
u n e loi spéciale é ta i t à c h a q u e fois p r o m u l g u é e p o u r évi ter l 'o rdre légal 
des successions et r ég l e r les di f férends. T r o i s i è m e m e n t , les b iens en 
ques t ion é t a i e n t exoné ré s de t ou t e fiscali té, y compr i s les d ro i t s de 
succession. Si ces d e r n i e r s ava ien t é té app l iqués à c h a c u n e des q u a t r e 
success ions au t r ô n e qu i ont eu lieu e n t r e 1913 et 1964, la c h a r g e fiscale 
qu i a u r a i t é té imposée a u r a i t d é p a s s é la va leu r véna le ac tue l le des 
d o m a i n e s l i t igieux. Q u a t r i è m e m e n t , les b iens en q u e s t i o n ava ien t non 
s e u l e m e n t é té ass imi lés à des b iens de l 'E ta t à des fins de p r o c é d u r e (par 
e x e m p l e déla is pa r t i cu l i e r s , c r éances pr ivi légiées de l 'E ta t , in te rd ic t ion de 
l ' exécut ion forcée provisoire , e tc . ) , ma i s ils ava ien t aussi bénéficié de 
p ré roga t ives é t a t i q u e s subs tan t i e l l e s (non-presc r ip t ion des c réances , 
in te rd ic t ion abso lue de l 'usucapion , qual i f ica t ion c r imine l le des a t t e i n t e s 
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à la p r o p r i é t é , e tc . ) . Dès lors, que l q u e soit le mode d 'acquis i t ion des biens 
l i t igieux, ces t e r r a i n s , don t des forêts et des s i tes h i s to r iques et 
a rchéo log iques p ro t égés par la C o n s t i t u t i o n , a u r a i e n t é té conservés dans 
leur in t ég ra l i t é et m ê m e é t e n d u s u n i q u e m e n t g râce a u x privilèges 
i n h é r e n t s à la posi t ion officielle de m o n a r q u e . U n s imple ci toyen n ' a u r a i t 
j a m a i s pu acqué r i r et céder ces t e r r a i n s l é g a l e m e n t . 

53 . A la l u m i è r e de ce qui p r é c è d e , le G o u v e r n e m e n t e s t i m e q u e les 
d o m a i n e s l i t igieux n ' é t a i e n t pas des p r o p r i é t é s p r i vée s ; en conséquence , 
ils ne re lèvent pas de la not ion de « b i e n s » p ro t égés p a r l 'ar t ic le 1 du 
Protocole n° 1. 

54. Les r e q u é r a n t s r é t o r q u e n t q u e l ' a r g u m e n t nouveau et é t r a n g e du 
G o u v e r n e m e n t selon leque l les b iens qui sont l 'objet de leur gr ief n 'ont 
j a m a i s a p p a r t e n u à la famille royale est m a n i f e s t e m e n t dépou rvu de tout 
f o n d e m e n t h i s to r ique ou de t o u t e base en droi t i n t e r n e . Ils soul ignent 
q u ' a u c u n g o u v e r n e m e n t g rec n ' a j a m a i s avancé cet a r g u m e n t , si ce n 'es t 
au cours de la p r o c é d u r e devan t les o r g a n e s de la Conven t i on . T o u t a u 
long de la pér iode di te de la « d é m o c r a t i e m o n a r c h i q u e » é tab l i e lorsque 
G e o r g e s I e r , l ' ancê t re du p r e m i e r r e q u é r a n t , fut élu roi en 1863, les 
pouvoirs publics ont r econnu q u e les di f férents m e m b r e s de la famille 
royale posséda ien t des b iens pr ivés . Il en fut de m ê m e après 
l ' i n s t au ra t i on de la r é p u b l i q u e . C e s b iens pr ivés ont toujours é té t enus 
pour d is t inc ts de tou t a u t r e b ien don t la famille royale d isposai t de par le 
s t a t u t cons t i t u t i onne l du roi, c o m m e le Pala is royal à A t h è n e s qui n 'es t pas 
et n ' a j a m a i s é té u n e p r o p r i é t é pr ivée de la famil le royale . Q u a n t à 
ce r t a in s privilèges don t leurs p r o p r i é t é s bénéf ic ia ient h i s t o r i q u e m e n t , les 
r e q u é r a n t s e s t i m e n t qu ' i l s n ' on t a u c u n e incidence sur la q u a l i t é des biens 
privés de la famil le royale . Q u o i qu ' i l en soit, si l 'E ta t a effectué il y a une 
c i n q u a n t a i n e d ' a n n é e s des v e r s e m e n t s pour l ' en t r e t i en de ces p rop r i é t é s , 
c 'é ta i t en r econna i s sance de la d é g r a d a t i o n qu ' e l l e s ava ien t subie au cours 
de la pér iode où elles se t r o u v è r e n t en sa possess ion et furent négl igées . 
C o n c e r n a n t l ' exoné ra t ion fiscale, les r e q u é r a n t s invi tent la C o u r à ne pas 
p e r d r e de vue q u e le roi a s s u m a i t t ou t e s les d é p e n s e s cons idérab les 
e n g a g é e s pa r lui d a n s l 'exercice de ses fonctions officielles en sa qua l i t é 
de chef d 'E t a t . J u s q u ' e n 1949, le roi a s u p p o r t é , au moyen de sa liste 
civile, tous les frais d ' e n t r e t i e n et de f o n c t i o n n e m e n t des pa la is que 
l 'E ta t m e t t a i t à sa disposi t ion en sa qua l i t é de chef d ' E t a t . 

55. Les r e q u é r a n t s s o u t i e n n e n t en o u t r e q u e le fait q u e la famille 
royale posséda i t des b iens pr ivés a é té c l a i r e m e n t r econnu m ê m e 
p e n d a n t la d i c t a t u r e mi l i t a i re i ncons t i t u t ionne l l e , du 21 avril 1967 au 
24 ju i l l e t 1974. La C o n s t i t u t i o n de 1968 r e n f e r m a i t u n e disposi t ion, 
l 'ar t ic le 134 § 3, qu i prévoyai t la p r o m u l g a t i o n d ' une m e s u r e législative 
u n i q u e p o r t a n t e x p r o p r i a t i o n ou confiscat ion des b iens m e u b l e s et 
i m m e u b l e s de l 'ex-roi e t de sa famil le . P a r la su i t e , la d i c t a t u r e a émis un 
décre t - lo i (n° 225 de 1973) p o r t a n t confiscat ion des b iens de la famille 
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royale . C e s m e s u r e s n ' a u r a i e n t servi de r i en si les b iens royaux ava ien t 
toujours a p p a r t e n u à l 'E ta t . Aprè s la c h u t e de la d i c t a t u r e , un décret - loi 
de 1974 r e c o n n u t que les b iens conf isqués p a r ce r é g i m e a p p a r t e n a i e n t à 
la famille royale , p o u r le c o m p t e de l aque l le un conseil spécial les 
a d m i n i s t r a . En 1979, la famille royale repr i t possession des b iens 
m e u b l e s . Les pro tocoles rég i s san t la r e m i s e des b iens m e u b l e s et 
i m m e u b l e s furent d û m e n t s ignés p a r les a u t o r i t é s g o u v e r n e m e n t a l e s 
c o m p é t e n t e s et p a r le conseil spécial . Le r é f é r e n d u m du 8 d é c e m b r e 
1974, qui i n s t a u r a une r é p u b l i q u e p a r l e m e n t a i r e , ne modifia en r ien le 
r é g i m e des b iens de la famille royale , lequel ne fut tou t s i m p l e m e n t pas 
en cause d a n s ce t t e consu l t a t i on . Il ne fut pas d a v a n t a g e touché p a r la 
p r o m u l g a t i o n de la C o n s t i t u t i o n de 1975. S'il l 'avait é t é , l 'E ta t n ' a u r a i t 
pas fait r e n t r e r en 1979 les b iens m e u b l e s en la possession de la famille 
royale , r e conna i s san t p a r là qu 'e l l e en é ta i t p r o p r i é t a i r e . 

56. Les r e q u é r a n t s sou l ignen t en ou t r e q u e de 1974 à 1996, donc m ê m e 
ap rè s la p r o m u l g a t i o n de la loi de 1994, ils ont é tabl i des déc la ra t ions 
fiscales et a c q u i t t é des i m p ô t s pour les b iens en ques t ion . Ils voient ma l 
c o m m e n t une p e r s o n n e p o u r r a i t ê t r e assu je t t ie à l ' impôt afférent à un 
t e r r a i n don t elle ne sera i t pas p r o p r i é t a i r e , ni c o m m e n t le G o u v e r n e m e n t 
p o u r r a i t à bon droi t et de b o n n e foi avoir d e m a n d é et accep té le p a i e m e n t 
de ces impô t s si ce n ' é t a i t sur ce t t e base . 

57. De surcro î t , en 1992 l 'ex-roi et l 'Eta t g rec conc lu ren t un accord, 
rat if ié p a r la loi n" 2086/1992, aux t e r m e s d u q u e l le p r e m i e r r e q u é r a n t 
t r an s f é r a i t de g r a n d e s p a r t i e s du d o m a i n e de T a t o i à l 'E ta t g rec et faisait 
d o n a t i o n d ' a u t r e s p a r t i e s à deux fondat ions d 'u t i l i t é pub l ique . C e t accord 
p a r t a i t du pr incipe q u e l 'ex-roi é ta i t le p r o p r i é t a i r e du d o m a i n e en 
q u e s t i o n ; s inon, il n ' a u r a i t eu a u c u n e u t i l i t é . La loi n" 2215/1994 
r econna î t e l l e - m ê m e q u e ce d o m a i n e a p p a r t e n a i t à la famil le roya le ; elle 
po r t e en effet « R è g l e m e n t des ques t ions ayant t ra i t aux biens expropr i é s de 
la famille royale déposée de Grèce» ( i t a l ique mis pa r les r e q u é r a n t s ) . Les 
i n t é r e s sé s re lèvent au d e m e u r a n t que la loi de 1994 m e n t i o n n a i t 
e x p r e s s é m e n t le décret - loi n" 225 de 1973, émis pa r la d i c t a t u r e mi l i t a i re , 
p o r t a n t confiscat ion des b iens de la famille royale. La ré fé rence à ce déc re t 
con t r ed i t t o t a l e m e n t l ' a r g u m e n t du G o u v e r n e m e n t selon lequel la famille 
royale n ' a j a m a i s é té p r o p r i é t a i r e de b iens p r i vé s ; si ceux-ci lui 
a p p a r t e n a i e n t déjà , l 'E ta t n ' a u r a i t pas eu besoin d ' invoquer u n e 
confiscat ion a n t é r i e u r e . 

58 . Les r e q u é r a n t s conc luen t q u e l ' idée d 'un lien e n t r e le rôle 
cons t i t u t i onne l de l 'ex-roi et le r é g i m e de ses b iens ne t rouve a u c u n e 
base en dro i t g rec . Le droi t civil ne r econna î t a u c u n e not ion sut generis de 
la p r o p r i é t é . L 'a r t ic le 973 du code civil énonce de m a n i è r e exhaus t ive les 
dro i t s rée ls p révus en dro i t g rec . Ce sont : la p r o p r i é t é , la se rv i tude , le gage 
et l ' hypo thèque . Il n ' ex i s t e a u c u n e ca t égor i e de b iens quas i publics 
( p a r a g r a p h e 48 c i -dessus) . 
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59. La C o m m i s s i o n a e s t imé q u ' a v a n t l ' en t r ée en v igueu r de la loi 
n" 2215/1994 les b iens en ques t i on a p p a r t e n a i e n t aux r e q u é r a n t s . 

2. Appréciation de la Cour 

60. La C o u r rappe l le q u e la not ion de « b i e n s » p révue pa r la p r e m i è r e 
p a r t i e de l 'ar t ic le 1 du Protocole n" 1 a u n e p o r t é e a u t o n o m e qui est 
i n d é p e n d a n t e p a r rapport aux qual i f ica t ions formel les du dro i t i n t e r n e 
( a r r ê t Beyeler c. Italie [ G C ] , n" 33202/96, § 100, C E D H 2000-1). En fait, il 
i m p o r t e d ' e x a m i n e r si les c i r cons tances de l 'affaire, cons idé rées d a n s leur 
e n s e m b l e , ont r e n d u les r e q u é r a n t s t i t u l a i r e s d ' u n i n t é r ê t s u b s t a n t i e l 
p ro t égé pa r l 'ar t icle 1 du Pro tocole n" 1. D a n s ce t t e o p t i q u e , la C o u r 
e s t ime qu ' i l y a lieu d e t en i r c o m p t e des é l é m e n t s de droi t et de fait 
su ivan t s . 

6 1 . D ' a b o r d , la C o u r ne sau ra i t suivre le G o u v e r n e m e n t lorsqu' i l 
s u g g è r e , ne fût-ce q u ' i m p l i c i t e m e n t , q u e les m e m b r e s de la famille 
royale n ' ava ien t a u c u n b ien pr ivé en G r è c e . 

Elle relève q u ' u n e p a r t i e au moins des b iens royaux furent acquis pa r 
les a n c ê t r e s des r e q u é r a n t s , qui les payè ren t avec leurs fonds p r o p r e s . Du 
r e s t e , en m a i n t e s occasions, les b iens royaux, quel q u ' e n fût le t i t r e init ial , 
furent t r a n s m i s u l t é r i e u r e m e n t , e n t r e vifs ou p o u r cause de m o r t , dans le 
respec t des condi t ions du droi t civil g rec , e n t r e les m e m b r e s d e la famille 
royale et parfois e n t r e les m e m b r e s d e la famil le royale et des t i e r s . 

62. En o u t r e , la C o u r relève en pa r t i cu l i e r q u ' a v a n t l ' en t r ée en v igueur 
de la loi n" 2215/1994 l 'E ta t g rec avai t à p lus ieurs repr i ses t r a i t é les 
m e m b r e s de la famille royale - don t les r e q u é r a n t s - c o m m e les 
p r o p r i é t a i r e s pr ivés des d o m a i n e s en ques t i on . Elle se ré fè re , à t i t r e 
d ' e x e m p l e , aux faits su ivan ts : 

- ap r è s l 'aboli t ion de la m o n a r c h i e en 1924, l 'E ta t g rec exp rop r i a le 
d o m a i n e de T a t o i , don t le roi r ecouvra la p le ine p r o p r i é t é et possession 
lorsqu ' i l r e m o n t a sur le t r ô n e en 1936 ( p a r a g r a p h e s 12-13 ci-dessus) ; 

- a p r è s u n e e x p r o p r i a t i o n forcée qui eut lieu en 1923, la loi d ' u rgence 
n" 514/1937 disposai t que le d o m a i n e de Mon Repos devai t ê t r e concédé 
et t r ans fé ré en ple ine p r o p r i é t é et possession au pr ince A n d r é (para ­
g r a p h e 19 ci-dessus) ; 

- il ne p r ê t e pas à con t rove r se que , de 1974 à 1996, les r e q u é r a n t s 
é t ab l i r en t des déc l a ra t ions fiscales et a c q u i t t è r e n t des impô t s p o u r leurs 
b iens ( p a r a g r a p h e s 36, 38, 41 et 56 ci-dessus) ; 

- en 1992, l 'ex-roi et l 'E ta t g rec conc lu ren t un accord a u x t e r m e s 
d u q u e l , e n t r e a u t r e s , le p r e m i e r r e q u é r a n t venda i t à l 'E ta t g rec 
200 030 m 2 du d o m a i n e de T a t o i et faisait d o n a t i o n de la m a j e u r e pa r t i e 
du res te de la p rop r i é t é à d e u x fondat ions d 'u t i l i t é pub l ique . Le 
28 s e p t e m b r e 1992, la division des é t u d e s sc ient i f iques du P a r l e m e n t 
grec publ ia un r a p p o r t sur un projet de loi ra t i f iant cet accord, qu i 
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précisa i t n o t a m m e n t q u e le décre t - lo i n" 225/1973 avai t é té ab rogé p a r le 
décre t - lo i n" 72/1974 et q u ' e n c o n s é q u e n c e le d o m a i n e « r e c o u v r a i t son 
r ég ime p a t r i m o n i a l a n t é r i e u r » ( p a r a g r a p h e s 38-39 c i -dessus) . 

63 . A l ' ins ta r de la C o m m i s s i o n , la C o u r e s t ime q u e tous ces ac tes 
n 'ont pu se fonder q u e su r le p r inc ipe q u e les r e q u é r a n t s et leurs 
a n c ê t r e s é t a i en t les p r o p r i é t a i r e s des b iens en q u e s t i o n ; car si les 
d o m a i n e s l i t igieux n ' ava ien t j ama i s a p p a r t e n u à la famille royale ou s'ils 
ava ien t é té v a l a b l e m e n t exp rop r i é s en 1973, de sor te q u e l 'E ta t g rec en 
a u r a i t déjà é té p r o p r i é t a i r e , ces ac tes n ' a u r a i e n t servi de r ien . 

64. Enfin, q u a n t à l ' a r g u m e n t que le G o u v e r n e m e n t t i re des 
d isposi t ions pa r t i cu l i è re s qu i s ' app l i qua i en t a u x b iens royaux , te l les q u e 
les p r inc ipes d ' e x o n é r a t i o n fiscale, la C o u r ne voit pas pourquo i pare i l les 
règles exc lu ra ien t en soi le c a r a c t è r e f o n d a m e n t a l e m e n t privé de ces 
b iens . Il a r r ive , pa r e x e m p l e , q u e des chefs d ' E t a t jou i s sen t de 
l ' i m m u n i t é fiscale en ce qui conce rne leurs b iens pr ivés . Le 
G o u v e r n e m e n t n 'a pa r a i l leurs produi t a u c u n d o c u m e n t , c o m m e un 
reg is t re des biens de l 'Etat ou une liste civile, i nd iquan t q u e les b iens 
royaux sont cons idérés ou t r a i t é s c o m m e des b iens de l 'E ta t . 

65. Eu é g a r d à ce qui p r é c è d e , force est à la C o u r de re lever une 
con t r ad ic t ion d a n s l ' a t t i t ude du G o u v e r n e m e n t à l ' égard des b iens 
l i t igieux. D u fait q u e l 'E ta t g rec les a l u i -même t r a i t é s à de mul t ip l e s 
repr i ses c o m m e des b iens pr ivés et n ' a pas fourni un e n s e m b l e de règles 
géné ra l e s c o n c e r n a n t l eur r é g i m e , la C o u r , m ê m e si elle concède q u e les 
b iens royaux jouissa ient à m a i n t s é g a r d s d ' un r é g i m e spécial , ne sau ra i t 
conclure qu ' i l s r evê ta i en t un c a r a c t è r e sui generis et quas i publ ic avec c e t t e 
conséquence qu ' i ls n ' a u r a i e n t j a m a i s a p p a r t e n u à l 'ex-famille royale . 

66. La C o u r e s t i m e dès lors q u e les biens en ques t ion a p p a r t e n a i e n t 
aux r e q u é r a n t s à t i t re privé et non en leur qua l i t é de m e m b r e s de la 
famille r o y a l e ; p a r t a n t , les d o m a i n e s l i t igieux cons t i t ua i en t un « b i e n » 
aux fins de l 'ar t icle 1 du Protocole n" 1, qui t rouve à s ' app l iquer en 
l 'espèce. 

B. I n v e n t a i r e d e s b i e n s d e s r e q u é r a n t s 

67. La C o u r se doit de r e c h e r c h e r que l s sont au j u s t e les b iens des 
r e q u é r a n t s . 

/. Le domaine de Taloi (d'une superficie totale de 4] 000 000 m environ) 

68. Le G o u v e r n e m e n t p r é t e n d q u e plus du t ie rs de ce d o m a i n e , à 
savoir la forêt de Bafi, fut d o n n é au roi G e o r g e s I" ( l ' a r r i è r e -g r and -pè re 
du p r e m i e r r e q u é r a n t ) pa r une loi de 1877. Q u a n t à \a. causa traditionis e t / 
ou lajusta causa d e ce t t e d o n a t i o n , ce se ra i t a s s u r é m e n t la fonction royale 
du d o n a t a i r e . Ce sera i t p o u r ce t t e ra i son q u e , a p r è s le r e n v e r s e m e n t de la 
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m o n a r c h i e en 1924, le d o m a i n e de Bafi revint à l 'E ta t ipso jure et sans 
i n d e m n i s a t i o n . En o u t r e , 3 785 000 m 2 en furent d o n n é s en 1925 à des 
réfugiés ne possédan t pas de t e r r e s ; ce t t e parce l le ne fut j a m a i s r e s t i t uée 
à la famille royale ap rè s la r e s t a u r a t i o n de la m o n a r c h i e en 1935. 

Le G o u v e r n e m e n t relève en o u t r e q u ' e n 1992 le p r e m i e r r e q u é r a n t fit 
don à une fondat ion à bu t non lucratif, la F o n d a t i o n de la Forê t na t iona le 
de T a t o i , de plus de 90 % du d o m a i n e de Ta to i . P a r la su i te , la fondat ion a 
saisi la C o m m i s s i o n d ' u n e r e q u ê t e (n° 39654/98) , a c t u e l l e m e n t p e n d a n t e 
d e v a n t la C o u r . C e r t e s , la loi n° 2215/1994 a ab rogé l 'accord de 1992, mais 
à l ' époque où elle in t e rv in t , les r e q u é r a n t s n ' ava i en t des droi t s 
p a t r i m o n i a u x que sur mo ins de 10 % du d o m a i n e de Ta to i . 

69. Les r e q u é r a n t s a l l èguen t q u e la forêt de Bafi ne c o n s t i t u a pas u n 
don au roi G e o r g e s I e ' , ma i s que celui-ci en fit l ' acquis i t ion. Ils invoquen t à 
cet é g a r d des d o c u m e n t s dont ils ont eu conna i s sance ap rè s l ' adopt ion du 
r a p p o r t de la C o m m i s s i o n , qu i d é m o n t r e n t q u e si le g o u v e r n e m e n t grec 
avai t e x p r i m é l ' in ten t ion de faire don de la forêt de Bafi au roi Geo rges F r , 
ce d e r n i e r ne voulut pas l ' a cqué r i r pa r d o n a t i o n ma i s ins is ta p o u r l ' ache te r 
à un prix fixé p a r le g o u v e r n e m e n t . Les pa r t i e s p a r v i n r e n t finalement à u n 
c o m p r o m i s : la forêt de Bafi é ta i t « c o n c é d é e » (et non plus « d o n n é e » ) a u 
roi Geo rges F R et celui-ci déposa i t en c o n t r e p a r t i e 60 000 d r a c h m e s (GRD) 
plus les i n t é r ê t s a u p r è s de la B a n q u e na t iona le . 

70. La C o u r no te q u ' i n i t i a l e m e n t le roi Geo rges P r avai t a c h e t é u n e 
p a r t i e du d o m a i n e de T a t o i à t i t r e pr ivé . Il l ' ag rand i t p a r la su i t e en 
a c q u é r a n t de l 'Eta t g rec les t e r r e s connues sous le n o m de forêt de Bafi 
( p a r a g r a p h e 9 c i -dessus) . N o n o b s t a n t le m o d e de t r ans fe r t de ces t e r r e s , 
qu i p r ê t e à con t rove r se e n t r e les pa r t i e s , leur r é g i m e p a t r i m o n i a l fut réglé 
c o m m e suit : en 1924, l 'E ta t g rec exp rop r i a de force le d o m a i n e de Ta to i , y 
compr i s la forêt de Bafi, s ans v e r s e r d ' i n d e m n i s a t i o n . En 1936, ap rès la 
r e s t a u r a t i o n de la m o n a r c h i e , u n e loi r e s t i t u a T a t o i au roi G e o r g e s II en 
p le ine p r o p r i é t é et possess ion. C e t t e r é i n t é g r a t i o n d a n s la p ropr i é t é 
conce rna i t les t e r r e s de Bafi, à l ' except ion d ' une superficie de 
3 785 000 m 2 , qu i avait é té d a n s l ' in terval le a t t r i b u é e à des réfugiés ne 
possédan t p a s de t e r r e s . La C o u r e s t ime donc que , d é d u c t i o n faite de 
c e t t e surface qu i ne fut j a m a i s r e s t i t u é e aux p r o p r i é t a i r e s a n t é r i e u r s aux 
r e q u é r a n t s , le d o m a i n e de T a t o i r e p r é s e n t a i t u n e p a r t i e des b iens qu i 
deva ien t ê t r e exp rop r i é s en 1994. 

71 . La C o u r ne sau ra i t p a r a i l leurs suivre le G o u v e r n e m e n t lorsqu' i l 
p r é t e n d q u ' à l ' époque de l ' i n t e rven t ion d e la loi de 1994 les r e q u é r a n t s 
n ' ava ien t des droi t s p a t r i m o n i a u x q u e sur moins de 10 % du d o m a i n e de 
T a t o i . C e r t e s , en 1992, le p r e m i e r r e q u é r a n t avait fait don de g r a n d e s 
pa r t i e s du d o m a i n e à d e u x fonda t ions d 'u t i l i t é pub l ique et vendu u n e 
parce l le de 200 030 m 2 à l 'E ta t grec . Toutefo is , la loi n° 2215/1994 
a b r o g e a l 'accord d e 1992 et déc l a r a nuls et dépou rvus d'effet j u r i d i q u e 
les ac tes qui a u r a i e n t é t é accompl is en appl ica t ion de ce t t e loi 
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( p a r a g r a p h e 41 c i -dessus) . La i sse r e n t e n d r e q u e m ê m e si l 'accord de 1992 
a é té ab rogé pa r une loi p o s t é r i e u r e , ses conséquences j u r i d i q u e s 
d e m e u r e n t va lables et doivent ê t r e pr ises en cons idé ra t ion , non 
s e u l e m e n t est con t r ad i c to i r e en soi ma i s va auss i à l ' encon t r e du pr inc ipe 
lex posterior derogat anteriori. 

72. Eu éga rd à ce qu i p r é c è d e , la C o u r e s t ime q u ' a v a n t l ' en t r ée en 
v igueu r de la loi n° 2215/1994 le d o m a i n e de T a t o i , à l ' except ion d ' u n e 
superficie de 3 785 000 m 2 qu i fut exp ropr i ée en 1924 et a t t r i b u é e à des 
réfugiés ne possédan t pas de t e r r e s , a p p a r t e n a i t au p r e m i e r r e q u é r a n t . 

2. Le domaine de Polydendri (d'une superficie totale de 33 600 000 m2 environ) 

73. La C o u r relève q u e le G o u v e r n e m e n t ne p r é t e n d pas que le 
d o m a i n e de Polydendr i ait en quoi que ce soit un s t a t u t spécial 
c o m p a r a b l e à celui des d o m a i n e s de Ta to i et de M o n Repos . Rien ne 
d o n n e à p e n s e r que les t i t r e s de p rop r i é t é a f férents à ce b ien et soumis 
p a r les r e q u é r a n t s ne soient pas exac ts ( p a r a g r a p h e 15 c i -dessus) . La 
C o u r e s t ime dès lors q u ' a v a n t l ' en t r ée en v igueur de la loi n° 2215/1994 
le d o m a i n e de Polydendr i a p p a r t e n a i t aux trois r e q u é r a n t s . 

3. Le domaine de Mon Repos (d'une superficie totale de 238 000 m2) 

74. Le G o u v e r n e m e n t sou t ien t q u e l 'usufruit de ce d o m a i n e fut 
conféré au roi G e o r g e s I" en sa qua l i t é de chef d ' E t a t , sa fonction royale 
é t a n t la seule causa traditionis. M ê m e à suppose r q u ' e n ve r tu de ce t t e 
d o n a t i o n l ' anc ienne famil le royale ai t acqu i s des dro i t s de p r o p r i é t é sur 
M o n Repos , la m u t a t i o n de ce d o m a i n e en 1864 c o m m e en 1937 n ' au ra i t 
é t é j u r i d i q u e m e n t valable q u e sous la condi t ion impl ic i te m a i s év iden te 
q u e les d o n a t a i r e s c o n t i n u e r a i e n t d ' e x e r c e r leurs fonct ions. 

Le G o u v e r n e m e n t affirme en o u t r e que les r e q u é r a n t s n 'on t pu 
a c q u é r i r des droi t s de p r o p r i é t é sur Mon Repos pa r usucap ion pu i sque , 
depu i s le 9 s e p t e m b r e 1915, le droi t g rec exclut e x p r e s s é m e n t 
l ' usucap ion c o m m e m o d e d ' acqu is i t ion des b iens de l 'E ta t . 

75. Selon les r e q u é r a n t s , c e t t e p r o p r i é t é n ' a j a m a i s a p p a r t e n u à l 'Eta t 
g rec . Le conseil provincial de l'île de Corfou en a u r a i t fait d o n a t i o n au roi 
G e o r g e s I " en 1864 en r econna i s sance de sa con t r i bu t ion au r a t t a c h e m e n t 
des îles I o n i e n n e s à la G r è c e . L ' ac te n° 7870/1887 avai t e x p r e s s é m e n t 
r e c o n n u ce t t e dona t ion . La p r o p r i é t é a u r a i t é té étoffée pa r les 
acquis i t ions q u e le roi G e o r g e s l" puis le roi Geo rges II a u r a i e n t 
effectuées à t i t r e pr ivé . 

76. La C o u r a d m e t q u e c 'est p a r u n e d o n a t i o n q u e le conseil provincial 
de Corfou a concédé au roi G e o r g e s I e r l 'usufrui t de ce qu i cons t i t ua i t la 
p r e m i è r e p a r t i e de ce d o m a i n e , usufrui t qui a conféré le dro i t p a t r i m o n i a l 
ini t ial sur M o n Repos . Elle no te toutefois q u e , d ' ap rè s les d isposi t ions 
o rd ina i r e s du dro i t civil g rec , les d ro i t s rée ls s ' a cqu iè ren t de d iverses 
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m a n i è r e s , telle la t r a n s m i s s i o n pa r u n p r o p r i é t a i r e p r é c é d e n t , et que la 
d o n a t i o n cons t i tue sans a u c u n d o u t e l 'un des m o d e s valables de m u t a t i o n 
et d ' acquis i t ion des dro i t s p a t r i m o n i a u x . La C o u r e s t i m e en o u t r e que le 
G o u v e r n e m e n t n ' a pas é tayé son a r g u m e n t d ' ap rè s leque l la qua l i t é de 
chef d ' E t a t du roi G e o r g e s L r fut la seule causa traditionis de M o n Repos. 
D e surcro î t , ce d o m a i n e fut a g r a n d i u l t é r i e u r e m e n t p a r l ' achat d e lots 
successifs a p p a r t e n a n t à des t ie rs , et l 'E ta t ne s emble avoir eu a u c u n e 
pa r t d a n s les c o n t r a t s en ques t i on . E n 1937, u n e loi a t r a n s m i s la ple ine 
p r o p r i é t é et possession du d o m a i n e au pr ince A n d r é . A la su i te d ' u n e série 
de m u t a t i o n s , M o n Repos a é t é dévolu en ple ine p r o p r i é t é au p r e m i e r 
r e q u é r a n t , c o n f o r m é m e n t au t e s t a m e n t o log raphe de son père 
( p a r a g r a p h e 20 c i -dessus) . 

77. Eu éga rd à ce qu i p r écède , la C o u r e s t ime q u ' a v a n t l ' e n t r é e en 
v igueur de la loi n° 2215/1994 le d o m a i n e de M o n Repos a p p a r t e n a i t au 
p r e m i e r r e q u é r a n t . 

C. S u r l ' o b s e r v a t i o n d e l 'art ic le 1 d u P r o t o c o l e n° 1 

/. Sur l'existence d'une ingérence dans le droit de propriété 

78. Ayant admis q u ' a v a n t l ' e n t r é e en v igueu r de la loi n° 2215/1994 les 
b iens en ques t ion a p p a r t e n a i e n t aux r e q u é r a n t s , la Cour , à l ' ins ta r de la 
C o m m i s s i o n , e s t ime q u ' e n 1994 il y a eu u n e i ngé rence d a n s le dro i t des 
r e q u é r a n t s au respec t de leurs biens qui s 'analyse en u n e « p r i v a t i o n » de 
p r o p r i é t é au sens de la seconde p h r a s e du p r e m i e r a l inéa de l 'ar t ic le 1 d u 
Pro tocole n" 1. 

Dès lors, la C o u r doit r e c h e r c h e r si l ' i ngé rence d é n o n c é e se jus t i f ie sous 
l 'angle de c e t t e disposi t ion. 

2. «Prévue par la loi » 

79. La C o u r r appe l l e q u e l 'ar t ic le 1 du Pro tocole n" 1 exige, avan t tout 
et s u r t o u t , q u ' u n e i ngé rence de l ' au to r i t é pub l ique d a n s la j o u i s s a n c e d u 
droi t au respec t de b iens soit l é g a l e : la seconde p h r a s e du p r e m i e r a l inéa 
de cet ar t ic le n ' au to r i s e u n e pr ivat ion de p r o p r i é t é q u e « d a n s les 
condi t ions p révues pa r la loi» et le second a l inéa r econna î t aux E t a t s le 
droi t de r é g l e m e n t e r l 'usage des b iens en m e t t a n t en v igueur des «lois» . 
De plus, la p r é é m i n e n c e du droi t , l 'un des pr inc ipes f o n d a m e n t a u x d ' une 
société d é m o c r a t i q u e , est u n e no t ion i n h é r e n t e à l ' ensemble des ar t ic les 
de la Conven t i on ( a r r ê t A m u u r c. F r a n c e du 25 j u i n 1996, Recueil des arrêts et 
décisions 1996-III, pp . 850-851, § 50). 

80. Le G o u v e r n e m e n t aff irme q u e le décre t - lo i n" 225/1973 et la loi 
n° 2215/1994 é t a i en t des « lo i s» au sens de l 'ar t icle 1 du Pro tocole n" 1, 
ca r su f f i s amment accessibles et préc is . Le p r e m i e r d e m e u r a en v igueur 
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a p r è s le r é t a b l i s s e m e n t de la d é m o c r a t i e et la seconde fut a d o p t é e p a r le 
P a r l e m e n t au t e r m e d 'un d é b a t l ibre et d é m o c r a t i q u e . C e r t e s , ces d e u x 
t e x t e s on t u n c a r a c t è r e pa r t i cu l i e r . Mais les c i r cons tances de la cause 
sont u n i q u e s : d a n s t o u t e r é p u b l i q u e r é c e n t e , il n 'y a q u ' u n e seule 
a n c i e n n e famil le royale . Celle-ci ne se t rouve pas p lacée d a n s u n e 
s i t ua t ion c o m p a r a b l e à celle d ' u n e a u t r e famil le . La légis la t ion re la t ive à 
ses b iens ne c o n c e r n e r a pa r déf ini t ion q u e c e t t e famil le ; elle n ' e n p e rd pas 
sa lég i t imi té p o u r a u t a n t . 

8 1 . Les r e q u é r a n t s a l l èguen t q u e , si la loi n" 2215/1994 e n t e n d a i t 
au to r i s e r r é t r o a c t i v e m e n t la m a i n m i s e sur l eu r s b iens , il lui m a n q u a i t la 
condi t ion essent ie l le d ' une « lo i» , ca r non s e u l e m e n t elle é ta i t a r b i t r a i r e , 
puni t ive et d i s c r imina to i r e , ma i s elle méconna i s sa i t aussi l 'ar t ic le 17 de la 
C o n s t i t u t i o n g r e c q u e , qu i exige q u ' u n e pr iva t ion de b iens soit effectuée 
p o u r cause d 'u t i l i t é pub l ique et m o y e n n a n t une i n d e m n i s a t i o n c o m p l è t e . 
Q u a n t au décre t - lo i n" 225 /1973 , il s ' ana lysera i t en u n ac te a r b i t r a i r e de 
confiscat ion de la p a r t de la d i c t a t u r e mi l i t a i r e qui , quoi qu ' i l en soit, 
se ra i t dépou rvu d e tou t r a p p o r t avec la m a i n m i s e sur leurs b iens en 1994. 

82. C o m m e la C o m m i s s i o n , la C o u r cons idère q u e la loi n° 2215/1994 
cons t i tue la seu le base légale de l ' ingérence dénoncée . Elle no te q u e la loi 
sur laque l le se fonde l ' i ngé rence doit ê t r e conforme au dro i t i n t e r n e de 
l 'E ta t c o n t r a c t a n t , don t les d ispos i t ions p e r t i n e n t e s de la C o n s t i t u t i o n . 
C e r t e s , en l ' occur rence , les r e q u é r a n t s ont con t e s t é la cons t i t u t i onna l i t é 
de c e t t e loi d e v a n t les t r i b u n a u x i n t e r n e s puis devan t les o r g a n e s de la 
C o n v e n t i o n et on t fait valoir q u e , i ncons t i tu t ionne l l e s , les d isposi t ions 
l i t igieuses n 'offrent pas u n e base légale va lab le p o u r la p r iva t ion de 
p r o p r i é t é don t ils se p l a i g n e n t . O r , dans son a r r ê t du 25 j u i n 1997 
( p a r a g r a p h e 46 c i -dessus) , la C o u r s u p r ê m e spécia le a e x a m i n é et é ca r t é 
les griefs q u e les r e q u é r a n t s t i r a i en t de l ' i ncons t i tu t ionna l i t é de la loi 
n° 2215/1994. La C o u r relève qu ' i l a p p a r t i e n t au p r e m i e r chef aux 
au to r i t é s i n t e r n e s , n o t a m m e n t les cours et t r i b u n a u x , d ' i n t e r p r é t e r et 
d ' app l i que r le dro i t i n t e r n e e t de se p r o n o n c e r sur les ques t i ons de 
cons t i t u t i onna l i t é . V u l ' a r r ê t de la C o u r s u p r ê m e spécia le , la C o u r ne 
sau ra i t conc lure à l ' i ncons t i tu t ionna l i t é de la loi n° 2215/1994. En 
s o m m e , la p r iva t ion é ta i t p r évue pa r la loi, c o m m e le veut l ' a r t ic le 1 du 
Pro tocole n° 1. 

3. «Pour cause d'utilité publique» 

83 . La C o u r doi t m a i n t e n a n t r e c h e r c h e r si ce t t e p r iva t ion de p r o p r i é t é 
poursu iva i t u n bu t l ég i t ime , à savoir s'il ex is ta i t u n e « c a u s e d 'u t i l i t é 
p u b l i q u e » au sens de la seconde règle énoncée p a r l ' a r t ic le 1 du 
Pro tocole n° 1. 

84. Le G o u v e r n e m e n t aff irme q u ' o u t r e l ' i n t é rê t l ég i t ime qu ' ava i t 
l 'E ta t à p r o t é g e r les forêts et les s i tes a rchéo log iques se t r o u v a n t sur les 
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t ro is d o m a i n e s l i t ig ieux, la loi de 1994 é ta i t en r a p p o r t avec l ' in té rê t 
g é n é r a l m a j e u r qu ' i l y a à p r é s e r v e r à l 'E ta t son s t a t u t cons t i t u t ionne l de 
r é p u b l i q u e . L 'h i s to i re de t ou t e s les m o n a r c h i e s e u r o p é e n n e s abolies 
m o n t r e r a i t que , à l ' except ion de ceux du roi M a n u e l I I de P o r t u g a l , les 
b iens pr ivés de tous les anc iens m o n a r q u e s ou e m p e r e u r s ont é té d 'une 
m a n i è r e ou d 'une a u t r e expropr i é s sans i n d e m n i s a t i o n ou sans 
i n d e m n i s a t i o n i n t é g r a l e . D ' a i l l eu r s , si la loi d o n t les r e q u é r a n t s t i ren t 
gr ief n ' a é té p r o m u l g u é e q u ' e n 1994, ce se ra i t s i m p l e m e n t pa rce q u e les 
ques t i ons j u r i d i q u e s et po l i t iques complexes sont longues à r é soudre . 

85. Les r e q u é r a n t s s o u t i e n n e n t q u e la m a i n m i s e sur l eu r s p ropr i é t é s 
ne re levai t d ' a u c u n p r o g r a m m e é c o n o m i q u e ou social na t iona l et q u e la loi 
d e 1994 n ' exp l ique pas en quoi elle é ta i t néces sa i r e . Q u a n t à l 'a l légat ion 
selon laquel le la p r iva t ion de leur p r o p r i é t é é t a i t mot ivée pa r la nécess i té 
de p r o t é g e r les forêts et les s i tes a rchéo log iques se t r ouvan t sur les t rois 
d o m a i n e s en ques t ion , les r e q u é r a n t s a f f i rment q u e , p e n d a n t t ou t e s les 
a n n é e s où les forêts et s i tes a rchéo log iques dont il s 'agit se sont t rouvés 
e n t r e les m a i n s de la famil le royale , nul ne s 'est j a m a i s p la in t de la 
m a n i è r e don t on s 'en o c c u p a i t ; pour les r e q u é r a n t s , cet a r g u m e n t est 
d é p o u r v u de t ou t e c rédib i l i té . Les in t é res sés e s t i m e n t d 'a i l leurs que le 
G o u v e r n e m e n t n ' exp l ique pas en quoi la dépossess ion de l 'ancien 
m o n a r q u e de ses b iens pr ivés se r t l ' i n t é rê t géné ra l . Les b iens pr ivés d 'un 
anc ien m o n a r q u e et de sa famille ne sont , pa r déf ini t ion, pas r a t t a c h é s à 
son a n c i e n n e fonction de chef d 'E t a t et n ' on t a u c u n l ien avec la t r ans i t ion 
cons t i t u t ionne l l e de la m o n a r c h i e à la r é p u b l i q u e . Et , quoi qu ' i l e n soit, 
c e t t e t r ans i t ion a eu lieu en 1975, p rès de vingt ans avan t la 
p r o m u l g a t i o n de la loi n" 2215/1994. Les r e q u é r a n t s sou l ignen t q u e l 'ex-
roi a officiel lement r e c o n n u à p lus ieurs repr i ses la R é p u b l i q u e he l lén ique 
p o u r laquel le il ne r e p r é s e n t e a u c u n e m e n a c e . D 'a i l l eu r s , au m o m e n t de la 
p r o m u l g a t i o n de la loi de 1994 a u c u n différend n 'a su rg i e n t r e les 
r e q u é r a n t s et l 'Eta t g rec à p ropos des b iens des p r e m i e r s ou de tou te 
a u t r e ques t i on . 

A la l umiè r e de ce qui p r é c è d e , les r e q u é r a n t s cons idè ren t q u e le 
G o u v e r n e m e n t n ' a fourni a u c u n e jus t i f ica t ion crédible ou suff isante à la 
m a i n m i s e sur leurs b iens , laquel le é t a i t insp i rée p a r une a n t i p a t h i e 
po l i t ique et pe r sonne l l e et non p a r u n a u t h e n t i q u e souci de servir 
l ' i n té rê t géné ra l . 

86. La Commis s ion n ' a pas j u g é m a n i f e s t e m e n t d é r a i s o n n a b l e que 
l 'E ta t g rec ait cru à la nécess i té po l i t ique de rég le r les ques t i ons re la t ives 
aux b iens de l ' anc ienne famil le royale . 

87. La C o u r e s t ime q u e , g râce à u n e conna i s sance d i rec te de leur 
société et de ses besoins , les a u t o r i t é s na t i ona l e s se t r ouven t en pr incipe 
m i e u x p lacées q u e le j u g e i n t e r n a t i o n a l p o u r d é t e r m i n e r ce qu i est 
«d ' u t i l i t é p u b l i q u e » . D a n s le m é c a n i s m e de p ro t ec t i on créé p a r la 
Conven t ion , il leur a p p a r t i e n t pa r c o n s é q u e n t de se p r o n o n c e r les 
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p r e m i è r e s sur l ' exis tence d ' un p r o b l è m e d ' i n t é r ê t g é n é r a l jus t i f i an t des 
pr iva t ions de p r o p r i é t é . Dès lors, elles j ou i s sen t ici d ' une c e r t a i n e m a r g e 
d ' app réc i a t i on , c o m m e en d ' a u t r e s d o m a i n e s a u x q u e l s s ' é t e n d e n t les 
g a r a n t i e s de la Conven t i on . 

D e p lus , la no t ion d ' «u t i l i t é p u b l i q u e » est a m p l e pa r n a t u r e . En 
pa r t i cu l i e r , la décision d ' a d o p t e r des lois p o r t a n t pr iva t ion de p r o p r i é t é 
i m p l i q u e d ' o rd ina i r e l ' e x a m e n de q u e s t i o n s po l i t iques , é c o n o m i q u e s et 
sociales. E s t i m a n t n o r m a l q u e le l ég i s la teur dispose d ' u n e g r a n d e 
l a t i t ude pour m e n e r une pol i t ique é c o n o m i q u e et sociale, la C o u r 
r e spec te la m a n i è r e dont il conçoit les impéra t i f s de 1'«utilité p u b l i q u e » , 
sauf si son j u g e m e n t se révèle m a n i f e s t e m e n t dépou rvu de base 
r a i sonnab le ( a r r ê t J a m e s et a u t r e s c. R o y a u m e - U n i du 21 février 1986, 
sér ie A n° 98, p . 32, § 46) . C e l a vau t n é c e s s a i r e m e n t , s inon a fortiori, pour 
des c h a n g e m e n t s du sys tème cons t i t u t i onne l d ' un pays aussi r ad i caux q u e 
la t r a n s i t i o n de la m o n a r c h i e à la r é p u b l i q u e . 

88. La C o u r re lève q u ' a u c u n é l é m e n t ne vient à l ' appui de l ' a r g u m e n t 
du G o u v e r n e m e n t sur la nécess i té de p r o t é g e r les forêts et les s i tes 
a rchéo log iques . Elle ne d o u t e c e p e n d a n t n u l l e m e n t que l 'E ta t g rec ait eu 
à r é s o u d r e une ques t i on qu ' i l cons idéra i t c o m m e pré jud ic iab le à son 
r ég ime républ ica in . Le fait q u e la t r ans i t i on cons t i t u t ionne l l e de la 
m o n a r c h i e à la r é p u b l i q u e ait eu lieu en 1975, soit p rès de vingt ans 
avant la p r o m u l g a t i o n de la loi con t e s t ée , peu t susc i te r q u e l q u e s 
i n t e r r o g a t i o n s q u a n t aux motifs qui ont inspiré les m e s u r e s , ma i s il ne 
sau ra i t suffire à pr iver de l ég i t imi té l 'objectif g é n é r a l de la loi n" 2215 / 
1994, à savoir servir u n e «cause d 'u t i l i t é p u b l i q u e » . 

4. Proportionnalité de l'ingérence 

89. U n e m e s u r e d ' i ngé rence d a n s le dro i t au respec t des b iens doit 
m é n a g e r u n j u s t e équi l ib re e n t r e les exigences de l ' i n t é rê t g é n é r a l de la 
c o m m u n a u t é et les impéra t i f s de la s a u v e g a r d e des dro i t s f o n d a m e n t a u x 
de l ' individu (voir, p a r m i d ' a u t r e s , l ' a r rê t S p o r r o n g et L ô n n r o t h c. Suède 
du 23 s e p t e m b r e 1982, série A n" 52, p . 26, § 69). Le souci d ' a s s u r e r u n tel 
équi l ib re se ref lè te d a n s la s t r u c t u r e de l 'a r t ic le 1 du Protocole n" 1 tou t 
en t i e r , donc aussi d a n s la seconde p h r a s e qui doit se lire à la l u m i è r e du 
pr inc ipe consacré p a r la p r e m i è r e . En par t i cu l i e r , il doit ex i s t e r u n r a p p o r t 
r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le bu t visé 
p a r t ou t e m e s u r e p r ivan t une p e r s o n n e de sa p r o p r i é t é ( a r r ê t Pressos 
C o m p a n i a Nav ie ra S.A. et a u t r e s c. Be lg ique du 20 n o v e m b r e 1995, 
série A n " 332, p . 23 , § 3 8 ) . 

Afin de d é t e r m i n e r si la m e s u r e l i t igieuse r e spec t e le j u s t e équi l ib re 
voulu e t , n o t a m m e n t , si elle ne fait pas pe se r su r les r e q u é r a n t s u n e 
c h a r g e d i s p r o p o r t i o n n é e , il y a l ieu de p r e n d r e en cons idé ra t ion les 
moda l i t é s d ' i n d e m n i s a t i o n p révues p a r la légis la t ion i n t e r n e . A cet éga rd , 
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la C o u r a déjà dit q u e , sans le v e r s e m e n t d ' u n e s o m m e r a i s o n n a b l e m e n t 
en r a p p o r t avec la va leu r du b ien , u n e pr iva t ion de p r o p r i é t é cons t i tue 
n o r m a l e m e n t une a t t e i n t e excessive, et un m a n q u e to ta l d ' i ndemni sa t i on 
ne sau ra i t se jus t i f i e r sur le t e r r a i n de l 'a r t ic le 1 du Protocole n" 1 q u e dans 
des c i r cons tances excep t ionne l l e s ( a r r ê t Les s a in t s m o n a s t è r e s c. G r è c e du 
9 d é c e m b r e 1994, sér ie A n" 301-A, p . 35, § 71). 

90. En l 'espèce, la loi n" 2215/1994 ne prévoi t a u c u n e moda l i t é 
d ' i n d e m n i s a t i o n . C o m m e il est déjà é tab l i que l ' ingérence l i t igieuse 
sat isfaisai t à la condi t ion de légal i té et n ' é t a i t pas a r b i t r a i r e , l 'absence 
d ' i n d e m n i s a t i o n ne r end pas«> ipso i l légi t ime la m a i n m i s e de l 'E ta t sur les 
b iens des r e q u é r a n t s (voir, a contrario, l ' a r rê t P a p a m i c h a l o p o u l o s et au t r e s 
c. G r è c e {article 50) du 31 oc tobre 1995, sér ie A n" 330-B, pp . 59-60, § 36). 
Dès lors, il r e s te à r e c h e r c h e r si, d a n s le cad re d ' u n e exp rop r i a t i on licite, les 
r e q u é r a n t s ont eu à s u p p o r t e r u n e c h a r g e d i s p r o p o r t i o n n é e et excessive. 

9 1 . Le G o u v e r n e m e n t aff i rme q u e , p o u r appréc ie r j u s t e équi l ib re et 
p ropo r t i onna l i t é , la C o u r doit r e c o n n a î t r e à l 'Eta t c o n t r a c t a n t une 
g r a n d e m a r g e d ' app réc i a t ion . L 'a r t ic le 1 du Protocole n" 1 ne pose en 
effet a u c u n e ex igence de « n é c e s s i t é » , et les décisions en la m a t i è r e 
i m p l i q u e n t d ' o rd ina i r e l ' e x a m e n d e q u e s t i o n s po l i t iques , é c o n o m i q u e s et 
sociales sur lesquel les les op in ions , au sein d ' une société d é m o c r a t i q u e , 
peuven t v é r i t a b l e m e n t et r a i s o n n a b l e m e n t d iverger . La marge 
d ' app réc i a t i on est p a r t i c u l i è r e m e n t large lorsque , c o m m e ici, l ' anc ienne 
famille royale a eu en sa possess ion les b iens en cause p o u r des raisons 
t e n a n t à son s t a t u t royal . Le lég is la teur d é m o c r a t i q u e est en droi t de 
cons idé re r q u e , au r e g a r d du disposi t i f cons t i t u t i onne l , l ' anc ienne famille 
royale n ' a a u c u n droi t à i n d e m n i s a t i o n (et encore mo ins à i n d e m n i s a t i o n 
in tégra le ) pour les biens qu 'e l l e a acqu is de p a r ses fonctions royales . En 
d ' a u t r e s t e r m e s , les c i rcons tances excep t ionne l l es - la m a n i è r e don t les 
b iens on t é té acquis et u t i l i sés , les pr ivi lèges qu i ont é té concédés p a r le 
passé à l ' anc ienne famille royale , les e x o n é r a t i o n s fiscales don t ont 
bénéficié les d o m a i n e s royaux et l ' e n t r e t i e n de ces d e r n i e r s a u x frais de 
l 'E ta t g r e c - j u s t i f i e n t l ' absence de t o u t e i n d e m n i t é . 

92. Q u o i qu ' i l en soit, le G o u v e r n e m e n t observe q u e la loi n" 2215/1994 
couvre i n d i r e c t e m e n t la ques t i on de l ' i n d e m n i s a t i o n : elle prévoit 
l ' e f facement de tous les i m p ô t s d u s p a r l 'ex-famille royale à l 'E ta t g rec 
depu i s 1974. L 'ex-famil le royale a fait de la sor te l ' économie de d e t t e s 
fiscales cons idé rab les . P a r a i l leurs , le décret - loi n" 225/1973, m a i n t e n u en 
v igueur p a r la loi de 1994, prévoi t auss i u n e r é p a r a t i o n p écu n i a i r e , d 'un 
m o n t a n t de 120 000 000 G R D . C e t t e s o m m e a é té mise à la d isposi t ion 
des r e q u é r a n t s , m a i s ils ne l 'ont j ama i s r e t i r é e , sans d o u t e p o u r des 
ra isons po l i t iques liées à leur dés i r de conse rve r le t r ône . 

93 . Le G o u v e r n e m e n t sou t i en t enfin q u e la va leu r véna le des 
d o m a i n e s l i t igieux a s e n s i b l e m e n t d i m i n u é . Ta to i et Po lydendr i sont des 
forêts et sont soumis de ce fait à u n e p ro tec t ion spéc i a l e : l eur u sage ne 
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peu t ê t r e modifié et ces d o m a i n e s doivent d e m e u r e r des f o r ê t s ; ils ne 
p e u v e n t ê t r e m o r c e l é s ; l eu r exp lo i t a t ion est p lacée sous le con t rô le de 
l 'E ta t . En c o n s é q u e n c e , ils ne peuven t i n t é r e s se r a u c u n a c q u é r e u r et l eur 
va leu r c o m m e r c i a l e est ins igni f ian te . En o u t r e , les r es t r i c t ions dont l eur 
exp lo i t a t ion est l 'objet e n ra ison du coût élevé de leur e n t r e t i e n , de leur 
g a r d i e n n a g e et de leur ges t ion , r édu i sen t l eur va l eu r m a r c h a n d e rée l le . 
L e u r va leu r véna le se t rouve encore a m o i n d r i e pa r le fait qu ' i l s 
c o m p o r t e n t des s i tes a r chéo log iques c o m m e r c i a l e m e n t inexplo i tab les pa r 
des pa r t i cu l i e r s . Le G o u v e r n e m e n t soul igne à cet é g a r d q u e le d o m a i n e de 
Mon Repos r e n f e r m e un si te a r chéo log ique é t e n d u , Paleopol is , qui a u r a i t 
é té la capi ta le des Phéac iens d a n s l ' an t iqu i t é . C 'es t p o u r q u o i le m i n i s t è r e 
de la C u l t u r e a déjà classé zone p r o t é g é e v ingt - t ro is hec t a r e s du d o m a i n e . 

94. Les r e q u é r a n t s a r g u ë n t que la m a i n m i s e su r leurs b iens sans q u e 
ne soient p révues des m o d a l i t é s d ' i n d e m n i s a t i o n é ta i t t o t a l e m e n t 
d i s p r o p o r t i o n n é e . Ils e s t i m e n t q u e , sur le p lan j u r i d i q u e et du poin t de 
vue d e la log ique , la ques t i on d e savoir d a n s quel le m e s u r e la 
p r o p o r t i o n n a l i t é exige u n e i n d e m n i s a t i o n n ' a a u c u n r a p p o r t avec le 
mode d ' acqu is i t ion d 'un bien. Le fait q u ' u n e p e r s o n n e ai t acquis un bien 
p a r d o n a t i o n ou pa r h é r i t a g e ne dépréc ie pas celui-ci à ses yeux de so r te 
qu ' on puisse l 'en d é p o s s é d e r sans ve r se r d ' i n d e m n i s a t i o n . L ' ex igence de 
p ropo r t i onna l i t é c o m m a n d e q u e le p r o p r i é t a i r e soit j u s t e m e n t i n d e m n i s é 
p o u r sa p e r t e , que l l e q u e soit la m a n i è r e don t l u i - m ê m e , ou les 
p r o p r i é t a i r e s p r é c é d e n t s , on t acqu is le bien don t il est dépos sédé . 

95. En o u t r e , selon eux , tous les privilèges qui a u r a i e n t é té concédés pa r 
le passé à l 'ex-roi et à sa famille d e pa r la posit ion de chef d ' E t a t qu 'occupa i t 
le p r e m i e r , ou les exonéra t ions fiscales dont a pu bénéficier la famille royale, 
sont sans r appor t avec la ques t ion de la p ropor t ionna l i t é lorsque se t rouve 
en cause la m a i n m i s e a rb i t r a i r e sur leurs biens pr ivés . Il en va ainsi a fortiori 
pour les privilèges et exoné ra t ions fiscales dont les p rédécesseu r s des 
r e q u é r a n t s ont pu profi ter , mais qui n 'ont pas é té accordés aux r e q u é r a n t s 
e u x - m ê m e s ; les in té ressés rappe l l en t du res te q u e , depuis 1974, ils n 'on t 
jou i d ' a u c u n privilège fiscal. Quoi qu' i l en soit, la p r é s e n t e affaire n 'es t pas 
de celles m e t t a n t e n j e u les revendica t ions respect ives d 'un c réanc ie r et d 'un 
d é b i t e u r qui pu issen t se c o m p e n s e r d e m a n i è r e à é t e i n d r e ou rédu i re la 
c réance . La Cons t i t u t ion g recque et la Conven t ion font obl igat ion à l 'Etat 
d ' i n d e m n i s e r les r e q u é r a n t s de la va leur de leurs b iens . Il n 'y a pas de d e t t e s 
réc ip roques ou mutue l l e s qu i puissent se c o m p e n s e r . 

96. Enfin, les r e q u é r a n t s c o n t e s t e n t l ' a r g u m e n t du G o u v e r n e m e n t 
selon lequel les d o m a i n e s l i t ig ieux ont u n e t rès faible va leur c o m m e r c i a l e . 

97. La C o m m i s s i o n a conclu que la loi n" 2215/1994 ne m é n a g e a i t pas 
un j u s t e équi l ibre e n t r e les divers i n t é r ê t s e n j e u ainsi q u e l 'exige l 'ar t ic le 1 
du Protocole n" 1. 

98 . La C o u r e s t ime q u e le G o u v e r n e m e n t n 'a pas exp l iqué de 
m a n i è r e conva incan te pourquo i les a u t o r i t é s g r ecques n 'on t a u c u n e m e n t 
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i n d e m n i s é les r e q u é r a n t s pour la m a i n m i s e sur l eu r s b iens . Elle 
a d m e t q u e l 'E ta t g rec a pu cons idé re r de bonne foi q u e des c i r cons tances 
excep t ionne l l e s jus t i f i a ien t l ' absence d ' i n d e m n i t é , ma i s c e t t e app réc i a t ion 
ne se t rouve pas ob jec t ivemen t fondée. 

D ' abo rd , la C o u r rappe l le q u ' u n e p a r t i e au moins des b iens expropr i é s 
on t é té acquis p a r les p r o p r i é t a i r e s a n t é r i e u r s aux r e q u é r a n t s avec leurs 
fonds p r o p r e s . U n e i n d e m n i s a t i o n é ta i t d ' a i l l eurs p révue la d e r n i è r e fois 
que les b iens ont é té exp ropr i é s , en 1973. La C o u r cons idè re donc q u e les 
r e q u é r a n t s pouva ien t l é g i t i m e m e n t s ' a t t e n d r e à ce q u e le l ég i s la teur 
prévî t u n e i n d e m n i s a t i o n p o u r les d o m a i n e s don t ils on t é t é dépossédés . 

Q u i plus est , en ce qu i concerne l ' a r g u m e n t du G o u v e r n e m e n t selon 
lequel la ques t ion de l ' i ndemnisa t ion est i nd i r ec t emen t couver te , la C o u r 
relève en p r e m i e r lieu q u e la r é p a r a t i o n prévue pa r le décret- loi n" 225/ 
1973 n ' e n t r e pas en ligne de c o m p t e ici, la loi n" 2215/1994 cons t i t uan t la 
seule base légale de l ' ingérence dont les r e q u é r a n t s se p la ignen t . Les 
c i rcons tances dont le G o u v e r n e m e n t fait é t a t ne peuven t pas d a v a n t a g e 
passe r p o u r le v e r s e m e n t d ' une i n d e m n i t é . Sur ce poin t , la C o u r suit les 
r e q u é r a n t s lorsqu' i ls avancen t qu' i l n'y a pas de revendica t ions réc iproques 
ou m u tue l l e s qui se c o m p e n s e n t dans le cadre de l ' expropr ia t ion l i t igieuse. 
Les privilèges concédés pa r le passé à la famille royale, ou les exonéra t ions 
fiscales e t l 'effacement d e t ou t e s les d e t t e s fiscales d e l ' anc ienne famille 
royale, n 'on t aucune incidence d i rec te sur la ques t ion de la 
p ropor t ionna l i t é , mais p o u r r a i e n t éven tue l l emen t ê t r e pris en c o m p t e aux 
fins d 'une appréc ia t ion exac te des d e m a n d e s de sat isfact ion équ i t ab le que 
les r e q u é r a n t s fo rmulen t sur le t e r r a in de l 'art icle 41 d e la Conven t ion . 

99. L a C o u r e s t ime en conséquence q u e l ' absence de t ou t e 
i n d e m n i s a t i o n p o u r la m a i n m i s e sur les biens des r e q u é r a n t s r o m p t , en 
défaveur de ceux-ci , le j u s t e équi l ib re à m é n a g e r e n t r e la p ro t ec t i on de la 
p rop r i é t é et les ex igences de l ' in té rê t g é n é r a l . 

Il y a donc eu viola t ion de l 'ar t ic le 1 du Protocole n" 1. 

II. SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 14 DE LA 
C O N V E N T I O N C O M B I N É AVEC L'ARTICLE 1 D U P R O T O C O L E № 1 

100. Les r e q u é r a n t s se p r é t e n d e n t v ic t imes d ' u n e d i sc r imina t ion dans 
la j ou i s sance de leurs d ro i t s de p r o p r i é t é p ro t égés p a r l 'ar t icle 1 du 
Protocole n" 1. Ils i nvoquen t l 'ar t ic le 14 de la C o n v e n t i o n , a insi l ibel lé : 

« L a j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n doi t ê t r e 
a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 
l a n g u e , la r e l i g ion , les o p i n i o n s p o l i t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r ig ine n a t i o n a l e 
ou s o c i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 
a u t r e s i t u a t i o n . » 
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101. Ils af f i rment q u e la loi n° 2215/1994 cons t i t ue une m e s u r e isolée 
visant u n e famille pa r t i cu l i è r e . La loi ne r e n f e r m e a u c u n e expl ica t ion à sa 
p r o m u l g a t i o n , ma i s il sera i t clair q u ' e l l e a é t é insp i rée p a r u n e a n t i p a t h i e 
pe r sonne l l e et pol i t ique envers les r e q u é r a n t s , en ra i son de l eu r condi t ion 
de m e m b r e s de la famille royale . Ils e s t i m e n t qu ' i ls ont é té s ingu la r i sés en 
vue d ' u n t r a i t e m e n t défavorable à t i t r e d e v e n g e a n c e et de pun i t i on , et 
q u e la différence de t r a i t e m e n t n ' a a u c u n e jus t i f ica t ion objective et 
r a i sonnab le . 

102. Le G o u v e r n e m e n t sou t i en t q u e la loi n" 2215/1994 visait 
u n i q u e m e n t l ' anc ienne famille royale parce q u ' a u c u n e a u t r e p e r s o n n e ne 
se t rouva i t d a n s u n e s i t ua t ion c o m p a r a b l e lui conféran t des pr ivi lèges et 
des a v a n t a g e s qu ' i l y avai t lieu de r econs idé re r au m o m e n t où la 
m o n a r c h i e a é té abolie et la d é m o c r a t i e r é t ab l i e . 

103. Vu son cons ta t de violat ion c o n c e r n a n t le droi t des r e q u é r a n t s au 
respec t de leurs b iens ( p a r a g r a p h e 99 c i -dessus) , la C o u r , à l ' ins ta r de la 
C o m m i s s i o n , ne j u g e pas nécessa i r e d ' e x a m i n e r l ' a l léga t ion d ' u n 
m a n q u e m e n t à l 'ar t icle 14 de la C o n v e n t i o n c o m b i n é avec l 'ar t icle 1 du 
Pro tocole n° 1. 

III . SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

104. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

«S i la C o u r d é c l a r e qu ' i l y a eu v i o l a t i o n d e la C o n v e n t i o n ou d e s e s P r o t o c o l e s , e t si le 

d ro i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

105. A t i t re pr inc ipa l , les r e q u é r a n t s sol l ici tent l ' annu l a t i on de la loi 
n" 2215/1994 et la r e s t i t u t i on des d o m a i n e s l i t ig ieux, ainsi q u ' u n e 
i n d e m n i t é p o u r le p ré jud ice m o r a l et pour les frais et d é p e n s qu ' i l s ont 
e n g a g é s pour faire valoir leurs d ro i t s . P o u r le cas où les d o m a i n e s ne leur 
s e ra i en t pas r e s t i t u é s , ils a f f i rment ne pas voir p o u r q u o i ils ne 
p e r c e v r a i e n t pas u n e r é p a r a t i o n i n t ég ra l e fondée sur la va leu r ac tue l le 
de leurs b iens . 

Ils r é c l a m e n t en pa r t i cu l i e r 1 6 5 5 6 2 3 9 1 7 4 0 G R D p o u r leurs 
i m m e u b l e s , plus 3 416 330 livres s t e r l ing (GBP) p o u r leurs b iens m e u b l e s 
pe r sonne l s (mobi l ier , t a b l e a u x , l ivres, e tc . ) . Ils sol l ici tent en o u t r e 
100 000 G B P pour pré jud ice mora l , ma i s d a n s l ' idée q u e ce t t e s o m m e soit 
ve r sée a u x v ic t imes du t r e m b l e m e n t d e t e r r e q u i a f rappé A t h è n e s 
en s e p t e m b r e 1999. Ils d e m a n d e n t enfin 644502 ,42 G B P p o u r les frais et 
d é p e n s a s s u m é s devan t les j u r id i c t ions na t i ona l e s et les o r g a n e s de la 
C o n v e n t i o n j u s q u ' à la d a t e de l ' aud ience devan t la C o u r . 

106. Le G o u v e r n e m e n t sou t i en t q u e si et dans la m e s u r e où la C o u r 
devai t c o n s t a t e r une violat ion de l 'a r t ic le 1 du Protocole n" 1, elle devra i t 
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d o n n e r aux pa r t i e s la possibi l i té de p r é s e n t e r des observa t ions 
c o m p l é m e n t a i r e s su r la q u e s t i o n d e la sa t i s fac t ion é q u i t a b l e . 

107. La C o u r e s t ime q u e la ques t i on de l ' appl ica t ion de l 'ar t ic le 41 ne 
se t rouve pas en é t a t . En conséquence , elle la rése rve et f ixera la 
p r o c é d u r e u l t é r i e u r e c o m p t e t enu de la possibil i té q u e le G o u v e r n e m e n t 
e t les r e q u é r a n t s p a r v i e n n e n t à u n accord (ar t ic le 75 § 1 du r è g l e m e n t ) . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, pa r qu inze voix con t r e deux , qu ' i l y a eu viola t ion de l 'ar t ic le 1 du 
Protocole n" 1 ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l ne s ' impose pas d ' e x a m i n e r le gr ief des 
r e q u é r a n t s sur le t e r r a i n de l 'a r t ic le 14 de la C o n v e n t i o n combiné 
avec l 'ar t ic le 1 du Pro tocole n" 1 ; 

3 . Dit, à l ' u n a n i m i t é , q u e la ques t ion de l ' appl ica t ion de l 'ar t ic le 41 de la 
C o n v e n t i o n ne se t rouve pas en é t a t ; en c o n s é q u e n c e , 
a) la réserve en e n t i e r ; 
b) invite le G o u v e r n e m e n t et les r e q u é r a n t s à lui s o u m e t t r e pa r écri t , 
d a n s les six mois , leurs obse rva t ions su r la ques t i on e t , en pa r t i cu l i e r , 
à lui d o n n e r conna i s sance de tou t accord a u q u e l ils p o u r r a i e n t a b o u t i r ; 
c) réserve la p r o c é d u r e u l t é r i e u r e et délègue au p ré s iden t de la G r a n d e 
C h a m b r e le soin de la fixer au besoin . 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l i que au 
Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 23 n o v e m b r e 2000. 

Luz ius WIEDHABER 
P r é s i d e n t 

M a u d DE B O E R - B U Q U I C C H I O 

Greff ière ad jo in te 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
C o n v e n t i o n e t 74 § 2 du r è g l e m e n t , l 'exposé d e l 'opinion en p a r t i e 
d i s s iden te de M. K o u m a n t o s , à laque l le M. Zupanc i c déc la re se ra l l ie r . 

L.W. 
M.B. 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E K O U M A N T O S , À L A Q U E L L E 

M . L E J U G E Z U P A N C I C D É C L A R E S E R A L L I E R 

J ' a i voté p o u r le cons ta t de non-viola t ion de l 'ar t icle 1 du Protocole n° 1. 
L 'a r t ic le 1 est de s t i né à la p ro tec t ion des b iens pr ivés qui a p p a r t i e n n e n t à 
d e s p e r s o n n e s phys iques ou m o r a l e s . Il n 'es t pas appl icable aux b iens 
a t t r i b u é s à c e r t a i n e s p e r s o n n e s en re l a t ion avec u n e fonct ion pub l ique 
qu ' e l l e s sont appe lées à exercer , m ê m e si ces b iens conse rven t auss i des 
aspec t s re levant du dro i t pr ivé . D a n s ces cas, la p r o p r i é t é est soumise à un 
r é g i m e sui generis, en p a r t i e publ ic et en p a r t i e pr ivé , qu i exclut 
l ' appl ica t ion de l 'ar t icle 1 du Protocole n" 1. 

Te l est le cas du p a t r i m o i n e de l 'ex-famille royale de G r è c e et cela pour 
les ra i sons su ivan tes , va lables pour tous les é l é m e n t s de ce p a t r i m o i n e : 
a) ce p a t r i m o i n e p rov ien t , en g r a n d e p a r t i e , de d o n a t i o n s de l 'E ta t ou 
d ' a u t r e s en t i t é s pub l iques qui ne s e r a i en t pas effectuées et ne p o u r r a i e n t 
pas ê t r e effectuées c o m m e con t r a i r e s à la C o n s t i t u t i o n si le d o n a t a i r e 
n ' exe rça i t pas les fonct ions roya l e s ; b) ce p a t r i m o i n e a tou jours j o u i 
d ' un r é g i m e spécial c o n c e r n a n t la dévolu t ion successora le , la fiscalité 
(succession, t r ans fe r t e t , j u s q u ' e n 1974, r evenus ) , les pr ivi lèges 
p r o c é d u r a u x et de dro i t m a t é r i e l (non-presc r ip t ion des p r é t e n t i o n s , 
in te rd ic t ion de l 'usucapion , sanc t ions péna le s en cas de v io la t ion) , les 
frais d ' e n t r e t i e n et la r é m u n é r a t i o n du pe r sonne l qui y é ta i t e m p l o y é ; 
c) c h a q u e fois que les c i r cons tances po l i t iques é t a i e n t favorables , les 
d ro i t s de la famille royale sur ce p a t r i m o i n e é t a i e n t conf i rmés pa r des 
lois spécia les , ce qu i a u r a i t é té superf lu si ces dro i t s n ' é t a i e n t régis q u e 
pa r le dro i t civil « c o m m u n » ; d) le décret - loi n" 72/1974 (après la c h u t e 
d e la d i c t a t u r e et le r é t a b l i s s e m e n t de la d é m o c r a t i e ) prévoit u n e 
a d m i n i s t r a t i o n spéciale du p a t r i m o i n e royal « t a n t que le r é g i m e n ' é t a i t 
pas dé f in i t ivement fixé», l iant ainsi e x p r e s s é m e n t le sort du p a t r i m o i n e 
à la forme du g o u v e r n e m e n t ( r épub l ique ou m o n a r c h i e ) . 

C o n c e r n a n t des obje ts spécif iques d u p a t r i m o i n e de l 'ex-famille royale , 
les ra i sons su ivan tes doivent ê t r e pr ises en c o n s i d é r a t i o n : a) la p r o p r i é t é 
de M o n Repos à Corfou est mise , dès le d é b u t , à la d ispos i t ion du roi p o u r 
son « u s a g e » ; b) le t e s t a m e n t de 1904 du roi Geo rges I e r prévoi t q u e la 
p r o p r i é t é de T a t o i doit servi r de « r é s i d e n c e p e r m a n e n t e du roi régnant 
des H e l l è n e s » ; c) lo r sque , en 1917, le roi C o n s t a n t i n fut obligé 
d ' a b a n d o n n e r le t r ô n e en faveur de son second fils qui devin t le roi 
A l e x a n d r e I e r , celui-ci a acqu i s la p r o p r i é t é de T a t o i , du vivant de son 
pè r e et m a l g r é l ' ex is tence de cohé r i t i e r s du point de vue du droi t civil 
« c o m m u n » ; d) ap r è s le décès d 'A lexandre I e r en 1920 et la r e s t i t u t i on du 
t r ô n e à C o n s t a n t i n L r , la p r o p r i é t é de T a t o i passa de nouveau à celui-ci et 
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non aux hé r i t i e r s d ' A l e x a n d r e I" ; e) ap r è s le décès de C o n s t a n t i n I " , la 
p r o p r i é t é de Ta to i fut dévolue à son p r e m i e r fils et successeur au t rône , 
et non à ses a u t r e s hé r i t i e r s . 

P a r a i l l eurs , la p r o p r i é t é de Ta to i doit r e s t e r en d e h o r s de l ' e x a m e n de 
la p r é s e n t e r e q u ê t e p u i s q u e a) elle fait l 'objet d ' une a u t r e r e q u ê t e 
soumise p a r la fondat ion qui en est la d o n a t a i r e , r e q u ê t e qui sera 
e x a m i n é e pa r la C o u r , et b) le r e q u é r a n t l u i - m ê m e déc la re e x p r e s s é m e n t 
q u e sa r e q u ê t e ne conce rne pas c e t t e p r o p r i é t é (voir le m é m o i r e des 
r e q u é r a n t s du 12 avril 2000, no te 16). 





R E H B O C K v. S L O V E N I A 

(Application no. 29462195) 

F I R S T S E C T I O N 

J U D G M E N T O F 28 N O V E M B E R 2 0 0 0 1 

1 . E n g l i s h o r i g i n a l . 





R E H B O C K v. S L O V E N I A J U D G M E N T 193 

SUMMARY1 

Ill-treatment on arrest 

Article 3 

Inhuman treatment - Ill-treatment on arrest - Circumstances of arrest - Absence of 
establishment offacts by domestic courts - Burden of proof - Failure to provide convincing or 
credible explanation for injuries - Excessive use of force 

* 
* * 

The applicant was arrested in September 1995 along with two others. He claims 
that he was attacked without warning by several armed and masked police officers 
and that, despite not resisting arrest, he was dragged brutally to the bonnet of a 
car, continuously beaten on the head and handcuffed. The following day, he was 
examined by a doctor and taken to hospital, where an X-ray revealed a broken jaw. 
The applicant did not consent to surgery. On 3 October 1995 he lodged a request 
for his release, which was dismissed by the regional court on 26 October. In the 
meantime, the regional court had decided to prolong the applicant's detention 
and his appeal against that decision had been dismissed by the appellate court. A 
further request for release, lodged on 29 November, was dismissed by the regional 
court on 22 December. In the meantime, the regional court had again decided to 
prolong the applicant's detention and the appellate court had dismissed his appeal. 
During the applicant's detention, his correspondence was monitored. He also 
maintained that the prison authorities failed to provide him with pain-killers. In 
the proceedings before the Court, the Government produced the report of a police 
commission from 1995, in which it was found that the applicant had been 
restrained while at tempting to escape and had struck his face on the mudguard 
of a car as he was being wrestled to the ground. The report concluded that the 
use of force had been justified. 

Held 

(1) Government's preliminary objections: As to the objection based on non-
exhaustion of domestic remedies, this had not been raised when admissibility was 
being examined by the European Commission of Human Rights and there was 
therefore estoppel. As to fact that the Commission had examined the facts under 
Article 5 §§ 4 and 5, although the applicant had not relied on these provisions, the 
Convention organs have jurisdiction to review the facts in the light of the entirety 
of the Convention's requirements and are free to attribute to the facts a 
characterisation in law different from that given by the applicant. As the Court's 

I. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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jurisdiction in cases examined by the Commission was determined by the 
Commission's decision on admissibility, the Court had jurisdiction to entertain 
these complaints. 
(2) Article 3: (a) It was undisputed that the applicant's injury had arisen in the 
course of his arrest. The arrest operation had been planned in advance and the 
police had had sufficient time to evaluate the possible risks and take all necessary 
measures for carrying out the arrest. The police clearly outnumbered the suspects 
and the applicant did not act in a threatening manner. Against that background, 
given the particularly serious nature of the injury and given that the facts had not 
been the subject of any determination by a national court, the burden was on the 
Government to demonstrate with convincing arguments that the use of force was 
not excessive. The report submitted by the Government was prepared by the police 
administration whose members had been involved in the arrest. It did not specify 
the evidence on which it was based and it did not appear that any witnesses other 
than the police officers had been heard. Furthermore, the Government had not 
explained why the report was made available only at a late stage in the 
proceedings. Having regard to the serious nature of the injury, the Government 
had not provided convincing or credible arguments to explain or justify the 
degree of force used. The force used was therefore excessive and unjustified in 
the circumstances. The injury undoubtedly caused serious suffering of a nature to 
amount to inhuman treatment . 

Conclusion: violation (six votes to one). 
(b) As to the applicant's t reatment during his detention, he did not contest that a 
doctor had been summoned at his request the day after his arrest. Thereafter, he 
was regularly examined and he himself refused to undergo surgery. No issue arose 
under Article 3 in that respect. With regard to the failure to provide him with pain­
killers, this treatment did not attain the degree of severity required by Article 3. 
Conclusion: no violation (unanimously). 
(3) Article 5 § 4: The examination of the applicant's two requests for release, 
which took twenty-three days on each occasion, was not conducted "speedily", and 
the fact that his appeals against the prolongations of his detention were pending 
before the appellate court did not affect that conclusion, since the proceedings 
concerning the. requests for release were independent from those concerning the 
extensions, brought at the initiative of the authorities. 

Conclusion: violation (unanimously). 
(4) Article 5 § 5: Slovenian law reserved the right to compensation to cases where 
the deprivation of liberty was unlawful or resulted from an error. Since there was 
no indication that the applicant's case came within these categories, his right to 
compensation was not ensured with a sufficient degree of certainty. 
Conclusion: violation (unanimously). 
(5) Article 8: The interference with the applicant's right to correspondence was in 
accordance with the law and pursued the legitimate aim of the prevention of 
disorder or crime. However, there was no compelling reason for monitoring the 
relevant correspondence, the confidentiality of which it was important to respect. 
Conclusion: violation (unanimously). 
Article 41: The Court made awards in respect of non-pecuniary damage and in 
respect of costs and expenses. 
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I n t h e c a s e o f R e h b o c k v. S l o v e n i a , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s (First Sec t ion) , s i t t ing as a 
C h a m b e r composed of: 

M r s E. PALM, President, 
M r L . FERRARI BRAVO, 

Mr GAUKUR JÖRUNDSSON, 
M r R. TÜRMEN, 

M r B . ZUPANCIC, 

M r T . PANTIRU, 

M r R. MASXJSTE, judges, 
a n d M r M. O 'BOYLE, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 16 M a y and 7 N o v e m b e r 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t h e C o u r t in acco rdance wi th t he provisions 
appl icable p r io r to the e n t r y in to force of Protocol No . 11 to the 
Conven t i on for t he P ro t ec t i on of H u m a n R i g h t s a n d F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) by t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) on 11 S e p t e m b e r 1999 (Article 5 § 4 of 
Protocol No . 11 and fo rmer Ar t ic le 48 of t h e C o n v e n t i o n ) . 

2. T h e case o r ig ina t ed in a n appl ica t ion (no. 29462/95) aga ins t the 
Republ ic of Slovenia lodged u n d e r f o rmer Ar t ic le 25 of the Conven t i on by 
a G e r m a n na t i ona l , M r E r n s t Rehbock (" the a p p l i c a n t " ) , on 17 S e p t e m b e r 
1995. 

3 . T h e app l ican t a l leged, in pa r t i cu l a r , t h a t he h a d b e e n subjected to 
t r e a t m e n t i ncompa t ib l e wi th Ar t ic le 3 of the C o n v e n t i o n , t h a t he h a d not 
b e e n able to t ake p roceed ings by which the lawfulness of his d e t e n t i o n 
could be dec ided speedi ly as r e q u i r e d by Art ic le 5 § 4 of t he Conven t ion , 
t h a t his r igh t to c o m p e n s a t i o n as g u a r a n t e e d by Art ic le 5 § 5 of the 
C o n v e n t i o n h a d not b e e n r e spec t ed a n d t h a t his c o r r e s p o n d e n c e had 
b e e n in t e r f e red wi th in viola t ion of Art ic le 8 of t he Conven t ion . 

4. T h e app l ica t ion was dec la red par t ly admiss ib le by the Commis s ion 
on 20 M a y 1998. In its decis ion on admiss ib i l i ty t he C o m m i s s i o n no ted 
t h a t the Slovenian G o v e r n m e n t (" the G o v e r n m e n t " ) had m a d e no 
c o m m e n t s conce rn ing the app l i can t ' s compl i ance wi th t he r e q u i r e m e n t 
of e x h a u s t i o n of d o m e s t i c r e m e d i e s laid down in fo rmer Art ic le 26 of the 
Conven t ion . T h e C o m m i s s i o n the re fore held t h a t t he r e l evan t p a r t s of 
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t he app l i ca t ion could not be re jec ted for n o n - e x h a u s t i o n of d o m e s t i c 
r e m e d i e s . 

5. In its r epo r t of 23 Apri l 1999 ( fo rmer Art ic le 31 of t he C o n v e n t i o n ) ' , 
the C o m m i s s i o n expressed the opin ion t h a t t h e r e had been a v io la t ion of 
Ar t ic les 3, 5 §§ 4 and 5, a n d of Ar t ic le 8 of t h e C o n v e n t i o n (as r e g a r d s the 
sc reen ing of t he app l i can t ' s c o r r e s p o n d e n c e wi th t he C o m m i s s i o n ) . T h e 
C o m m i s s i o n f u r t h e r found t h a t t he re had b e e n no viola t ion of Art ic le 8 
of t he C o n v e n t i o n as r e g a r d s the s c r een ing of t he app l i can t ' s o t h e r 
c o r r e s p o n d e n c e . 

6. T h e app l i can t had b e e n g r a n t e d legal aid. 
7. O n 20 S e p t e m b e r 1999 a pane l of t he G r a n d C h a m b e r d e t e r m i n e d 

tha t t h e case should be dec ided by a C h a m b e r c o n s t i t u t e d wi th in one of 
t he Sect ions of t he C o u r t (Article 5 § 4 of Protocol No. 11 t a k e n t o g e t h e r 
wi th Rules 100 § 1 a n d 24 § 6 of t he Rules of C o u r t ) . S u b s e q u e n t l y t he 
app l ica t ion was a l loca ted to t he Firs t Sec t ion (Rule 52 § 1 of t he Rules of 
C o u r t ) . W i t h i n t h a t Sect ion, the C h a m b e r t h a t would cons ider the case 
(Article 27 § 1 of the Conven t ion ) was c o n s t i t u t e d as provided in Rule 26 
§ 1. 

8. T h e app l i can t and t h e G o v e r n m e n t each filed a m e m o r i a l . 
9. A h e a r i n g took place in public in the H u m a n R i g h t s Bui ld ing , 

S t r a s b o u r g , on 16 M a y 2000 (Rule 59 § 2). 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r L . BEMBIC, S t a t e A t t o r n e y - G e n e r a l , Agent, 
M r s M. REMIC, S ta te At to rney , Co-Agent, 
M r s M. SMIT, D e p u t y to the P e r m a n e n t R e p r e s e n t a t i v e 

of Slovenia to the Counc i l of E u r o p e , 
M r M. GRANDA, Senior E x p e r t Adviser to t he G o v e r n m e n t , Advisers; 

(b) for the applicant 
M r F .X. BREM, of t he R o t t e n b u r g B a r ( G e r m a n y ) , Counsel, 
M r E. H l P P E L , Interpreter. 

T h e C o u r t h e a r d add res ses by M r B r e m , M r s R e m i c a n d M r Bembic . 

1. Note by the Registry. T h e r e p o r t is o b t a i n a b l e f rom t h e R e g i s t r y . 
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T H E F A C T S 

L T H E C I R C U M S T A N C E S O F T H E CASE 

A. T r e a t m e n t o f t h e a p p l i c a n t d u r i n g h i s a r r e s t a n d s u b s e q u e n t 
d e t e n t i o n 

1. Treatment of the applicant during his arrest 

10. O n 8 S e p t e m b e r 1995 a t abou t 2 p .m. t he app l ican t crossed the 
bo rde r b e t w e e n A u s t r i a a n d Slovenia n e a r Senti l j in a car be long ing to 
his p a r t n e r . In t he car he had a p a c k a g e of pills which he had b e e n asked 
to b r ing to Slovenia by an a c q u a i n t a n c e of Slovenian or igin . H e did not 
dec la re this fact to the cus toms officers. At 4.55 p .m. on t he s a m e day the 
app l i can t was a r r e s t e d by t h e Slovenian police in Dol ie , some 70 k m from 
the bo rde r cross ing , w h e r e he was expec t ed to hand over the pills to 
a n o t h e r person . 

11. T h e c i r c u m s t a n c e s of the a r r e s t a r e in d i spu t e b e t w e e n the pa r t i e s . 
12. Accord ing to t he app l i can t ' s vers ion of t he facts, he found himsel f 

enci rc led by six m e n w h o h a d a sawn-off s h o t g u n a n d pis tols . T h e y were 
d ressed in black a n d wore black masks . T h e y a t t a c k e d the appl ican t 
wi thou t any pr io r w a r n i n g . Severa l o t h e r m e n were s t a n d i n g nearby . T h e 
appl ican t was held fast a n d m a d e no a t t e m p t to resis t . Desp i t e his 
shou t ing in b o t h G e r m a n a n d Engl i sh t h a t he was not res i s t ing , he was 
d r a g g e d b ru t a l ly to the b o n n e t of a car . T w o m e n held h im fast a n d 
p u s h e d the u p p e r p a r t of his body aga ins t the b o n n e t . His h a n d s were 
pul led beh ind his back and he was handcuffed . At t he s a m e t i m e four 
o t h e r m e n kep t h i t t i n g h im on the head wi th cudge ls a n d fists. H i s face 
was seriously in jured and he suffered severe pa in . 

13. In t he i r m e m o r i a l of 25 N o v e m b e r 1999 the G o v e r n m e n t exp la ined 
t h a t the appl ican t h a d b e e n a r r e s t e d in t he con tex t of an ac t ion which h a d 
been p l a n n e d by the c o m p e t e n t a u t h o r i t i e s on the basis of the i r 
ope ra t iona l d a t a . W h e n c o n s t i t u t i n g the a r r e s t t e a m the a u t h o r i t i e s bore 
in mind the fact t ha t the app l i can t , w h o m they suspec t ed of be ing a d r u g 
dea le r , was e x t r e m e l y s t r o n g as he h a d won the G e r m a n body-bui ld ing 
c h a m p i o n s h i p on severa l occasions . 

14. In t he i r ora l submiss ions to the C o u r t , t he G o v e r n m e n t rel ied on 
the conclusions r e a c h e d by a t h r e e - m e m b e r commiss ion es tab l i shed upon 
an o rde r issued by the h e a d of t he Slovenj G r a d e c Police A d m i n i s t r a t i o n 
on 9 F e b r u a r y 1996 wi th a view to d e t e r m i n i n g w h e t h e r t he use of force 
d u r i n g the app l i can t ' s a r r e s t had been jus t i f ied . T h e r e p o r t was adop ted 
on 8 M a r c h 1996 a n d the G o v e r n m e n t s u b m i t t e d a copy to t he C o u r t on 
23 May 2000 following the h e a r i n g on the m e r i t s of t he case . T h e re levan t 
p a r t s r e ad as follows: 
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"... F o u r c r i m i n a l i n v e s t i g a t o r s w e r e d e s i g n a t e d w i t h a v iew t o a p p r e h e n d i n g t h e 

d e a l e r s ... T h e y h a d s t a n d a r d e q u i p m e n t - i d e n t i f i c a t i o n j a c k e t s a n d p e r s o n a l w e a p o n s . 

T h e y a l s o c a r r i e d e q u i p m e n t for h a n d c u f f i n g a n d r e s t r a i n i n g t h e s u s p e c t s ... 

A t t h e p a r k i n g a r e a [ t h e s u s p e c t s ] w e r e a p p r o a c h e d by t h e c r i m i n a l i n v e s t i g a t o r s w h o 

s h o u t e d ' S t o p ! Po l ice ! ' a n d i n s t r u c t e d t h e s u s p e c t s to s t a n d s t i l l . . . C r i m i n a l i n v e s t i g a t o r s 

B. a n d K. a p p r o a c h e d [ the a p p l i c a n t ] a n d a t t e m p t e d t o s e a r c h h i m ... [ T h e a p p l i c a n t ] 

d i s o b e y e d t h e i r c o m m a n d t o r e m a i n st i l l a n d t r i e d t o e s c a p e . C r i m i n a l i n v e s t i g a t o r s B . 

a n d K. p r e v e n t e d h i m f rom d o i n g so by t a k i n g ho ld of h i m . T h e y a t t e m p t e d to a p p l y t h e 

' e l b o w lock ' g r i p [on t h e a p p l i c a n t ] ... B e i n g p h y s i c a l l y s t r o n g , [ t h e a p p l i c a n t ] t r i e d t o 

r e l e a s e h imse l f . T h e i n v e s t i g a t o r s c o n t i n u e d a p p l y i n g t h e g r i p w i t h a v iew t o p r e v e n t i n g 

[ t h e a p p l i c a n t ] f rom e s c a p i n g . B e c a u s e of [ t h e a p p l i c a n t ' s ] s t r e n g t h t h e y w e r e u n a b l e t o 

c o m p l e t e t h e g r i p in a s t a n d i n g p o s i t i o n a n d t h e r e f o r e a g r e e d t o p u s h [ t h e a p p l i c a n t ] 

d o w n t o t h e g r o u n d . As [ t h e a p p l i c a n t ] a g a i n t r i e d to f ree h imsel f , t h e c r i m i n a l 

i n v e s t i g a t o r s h a d to b r i n g h i m t o t h e g r o u n d on t h e spo t w h e r e t h e y w e r e s t a n d i n g . 

S ince [ t h e a p p l i c a n t ] r e s i s t e d a n d s i n c e t h e r e w a s a r isk t h a t h e w o u l d a t t e m p t t o 

e s c a p e , t h e y w e r e u n a b l e t o c h o o s e a b e t t e r l o c a t i o n w h e r e t h e r e w o u l d be n o d a n g e r of 

s u s t a i n i n g i n j u r i e s . T h e y p u s h e d [ t h e a p p l i c a n t ] d o w n t o t h e g r o u n d b e t w e e n p a r k e d 

c a r s . In t h e c o u r s e of t h e a c t i o n [ t h e a p p l i c a n t ] h i t h i s face on t h e m u d g u a r d of a 

p a r k e d c a r a n d on t h e t a r - p a v e d s u r f a c e of t h e p a r k i n g a r e a . T h e i n v e s t i g a t o r s 

h a n d c u f f e d [ t h e a p p l i c a n t ] w h i l e he w a s ly ing o n t h e g r o u n d . 

All [ t h r e e ] s u s p e c t s w e r e t h e n t a k e n to t h e po l i ce s t a t i o n in Slovenj G r a d e c . A t t h e 

t i m e of t h e a r r e s t [ t h e a p p l i c a n t ] d id not c o m p l a i n of a n y p a i n o r i n ju ry ... 

O n 8 S e p t e m b e r a t 4 .55 p . m . [ t h e t h r e e s u s p e c t s ] w e r e t a k e n i n t o d e t e n t i o n ... a n d on 

10 S e p t e m b e r 1995 t h e y w e r e b r o u g h t b e f o r e t h e i n v e s t i g a t i n g j u d g e of t h e S loven j 

G r a d e c D i s t r i c t C o u r t w h o i s s u e d a d e t e n t i o n o r d e r ... 

O n 9 S e p t e m b e r 1995 [ t h e a p p l i c a n t ] c o m p l a i n e d of p a i n in his j a w . . . H e w a s t a k e n t o 
t h e m e d i c a l c e n t r e in S loven j G r a d e c w h e r e it w a s e s t a b l i s h e d t h a t h is l o w e r j a w w a s 
b r o k e n a n d t h a t he h a d s u f f e r e d a s e r i o u s bod i ly i n ju ry ... 

O n t h e bas i s of t h e ca r e fu l l y c o l l e c t e d i n f o r m a t i o n t h e c o m m i s s i o n c o n c l u d e d t h a t 

c r i m i n a l i n v e s t i g a t o r s K. a n d B. h a d a c t e d c o r r e c t l y a n d in a c c o r d a n c e w i t h t h e law. 

T h e i n ju ry s u s t a i n e d [by t h e a p p l i c a n t ] h a d o c c u r r e d exc lus ive ly at t h e s i t e of t h e 

a r r e s t w h i l e h e w a s b e i n g p u s h e d d o w n t o t h e g r o u n d ... 

W h i l e a r r e s t i n g [ t h e a p p l i c a n t ] , t h e c r i m i n a l i n v e s t i g a t o r s u s e d t h e m i l d e s t f o r m s of 

c o e r c i o n — phys i ca l force a n d h a n d c u f f i n g . T h e y t h e r e b y p r e v e n t e d a p e r s o n 

a p p r e h e n d e d a t t h e s c e n e of a c r i m i n a l o f fence f rom e s c a p i n g . T h e i n ju ry o c c u r r e d 

b e c a u s e [ t h e a p p l i c a n t ] w a s r e s i s t i n g his a r r e s t a n d t h e i n v e s t i g a t o r s w e r e t h e r e f o r e 

u n a b l e t o p u s h h i m to t h e g r o u n d at a d i f f e r e n t p l a c e w i t h t h e u s e o f l e s s fo rce . 

T h e c o m m i s s i o n c o n c l u d e s t h a t , r e g a r d l e s s of i ts c o n s e q u e n c e s , t h e u s e of force w a s 

j u s t i f i e d a n d in c o n f o r m i t y w i t h s e c t i o n 5 4 of t h e I n t e r n a l Affa i rs Ac t a n d a l so w i t h 

s e c t i o n s 9 a n d 12 o f t h e I n s t r u c t i o n o n t h e U s e of C o e r c i v e M e a s u r e s . . ." 

15. By a l e t t e r of 23 M a y 2000 the G o v e r n m e n t a lso in formed the 
C o u r t , at its r e q u e s t , t h a t t h e r e had b e e n t h i r t e e n police officers involved 
in t he o p e r a t i o n a n d t h a t two of t h e m h a d b e e n d e s i g n a t e d to handcuf f t he 
app l i can t . 
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2. Treatment of the applicant during his detention 

16. After his a r r e s t t he app l i can t was d e t a i n e d by the police in Slovenj 
G r a d e c . H e s u b m i t t e d before t he C o u r t t h a t he had been suffer ing from 
h e a d a c h e s a n d h a d p r o b l e m s wi th his vision and t h a t he had b e e n 
e x a m i n e d by a doc to r for the first t i m e in t he m o r n i n g of 9 S e p t e m b e r 
1995. O n 9 S e p t e m b e r 1995 a t 2.50 p .m. t he app l ican t w r o t e a n d signed a 
s t a t e m e n t , acco rd ing to h im upon the ins t ruc t ions of the police, ind ica t ing 
t h a t he had fallen and hit his face aga ins t t he edge of a car t he day before. 

17. T h e G o v e r n m e n t s u b m i t t e d tha t t he app l ican t h a d compla ined for 
t he first t i m e abou t pa ins in his j a w to the d u t y officer in t he m o r n i n g of 
9 S e p t e m b e r 1995 a n d t h a t a doc to r h a d i m m e d i a t e l y been cal led. T h e 
doc tor had r e c o m m e n d e d t h a t t he app l i can t be e x a m i n e d a t t he Slovenj 
G r a d e c H e a l t h C e n t r e , from w h e r e he was t r a n s f e r r e d to M a r i b o r G e n e r a l 
H o s p i t a l . 

18. T h e d o c u m e n t s before t h e C o u r t ind ica te tha t t he app l ican t was 
e x a m i n e d met icu lous ly by a doctor at t he cervico-facial su rge ry 
d e p a r t m e n t of M a r i b o r G e n e r a l Hosp i t a l on 9 S e p t e m b e r 1995. T h e 
repor t s t a t e s t h a t he was b r o u g h t to the hospi ta l by the police and tha t 
his j a w was in jured . T h e app l ican t told t h e doc to r t h a t he h a d b e e n 
injured by the pol ice. T h e l a t t e r s t a t e d t h a t t he app l ican t had hit t h e 
edge of a car d u r i n g his a r r e s t . 

19. T h e doc tor found t h a t t h e app l i can t ' s t e m p o r o - m a n d i b u l a r jo in t 
was sensi t ive to p r e s s u r e and t h a t he could not open his m o u t h proper ly . 
T h e repor t f u r the r s t a t e d t h a t the app l i can t ' s occlusion was i r r egu l a r as 
the t e e t h on t h e left side had been d isp laced . T h e doc to r X - r a y e d the 
appl icant and d iagnosed a doub le f rac ture of t he j a w and facial con tus ions . 

20. T h e doc tor concluded t h a t su rge ry u n d e r gene ra l a n a e s t h e s i a was 
necessary and m a d e a r r a n g e m e n t s for it to be ca r r i ed out the next day. H e 
allowed the police to keep the appl ican t in cus tody in the m e a n t i m e . 

2 1 . O n 10 S e p t e m b e r 1995 t h e app l i can t was b r o u g h t to t he hospi ta l , 
bu t he did not consen t to the o p e r a t i o n as he cons ide red t h a t he would be 
re leased soon a n d t h a t he would be o p e r a t e d on in G e r m a n y . It was a g r e e d 
tha t t he app l ican t would be e x a m i n e d aga in on 12 S e p t e m b e r 1995. 

22. O n 12 S e p t e m b e r 1995 the app l i can t was r e - e x a m i n e d and s t a t ed 
t h a t he felt sick a n d t h a t he h a d v o m i t e d . H e did not consen t to t h e 
su rge ry r e c o m m e n d e d by the doc tor . T h e l a t t e r o r d e r e d t h a t m a s h e d 
food should be served to t he app l i can t . A n o t h e r e x a m i n a t i o n was fixed 
for 18 S e p t e m b e r 1995. 

23 . T h e medica l r e p o r t of 18 S e p t e m b e r 1995 ind ica tes t h a t t he 
app l ican t felt b e t t e r . H i s pa in was less severe bu t still p r e s e n t w h e n he 
was chewing and ea t ing . 

24. O n 25 S e p t e m b e r 1995 the app l i can t refused to u n d e r g o a fu r the r 
e x a m i n a t i o n in a hosp i ta l . 
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25. T h e app l ican t was a g a i n e x a m i n e d at M a r i b o r G e n e r a l Hosp i t a l on 
3 O c t o b e r and on 25 a n d 27 N o v e m b e r 1995. H e a d m i t t e d a slight 
i m p r o v e m e n t of his p r o b l e m s wi th the j aw , bu t compla ined of pa in in his 
a b d o m e n and blood in his e x c r e m e n t . H e refused a rec ta l e x a m i n a t i o n . 
His a b d o m e n a n d u r i n e w e r e e x a m i n e d but no a b n o r m a l i t i e s were found. 
T h e doc tors p resc r ibed a special diet a n d , if need be , a fu r the r 
e x a m i n a t i o n . 

26. O n 4 D e c e m b e r 1995 the app l ican t was e x a m i n e d at M a r i b o r 
G e n e r a l Hosp i t a l . T h e r e p o r t s t a t e s t h a t his d e n t a l occlusion was a l t e r e d 
and tha t he had pa in in his j a w . 

27. O n 7 D e c e m b e r 1995 the app l i can t was t r e a t e d in t h e hosp i t a l for 
two superf icial cu t s on his left wris t , which he h a d caused himself, while in 
a s t a t e of dep res s ion , on 3 D e c e m b e r 1995. 

213. In a l e t t e r of 17 D e c e m b e r 1995 add re s sed to t he Min i s t ry of 
J u s t i c e t h e app l ican t compla ined tha t he had been bru ta l ly b e a t e n up 
a n d t h a t he had suffered a double f rac ture of his j a w . H e s t a t e d t h a t he 
had not been provided wi th a p p r o p r i a t e medica l c a r e a n d c la imed 
d a m a g e s of 1,000,000 G e r m a n m a r k s ( D E M ) . 

29. A fu r the r medica l e x a m i n a t i o n was ca r r i ed out on 16 J a n u a r y 1996. 
T h e doctor p re sc r ibed pain-ki l le rs to t he app l i can t a n d n o t e d t h a t a 
specialist should be consu l ted as r e g a r d s t he t r e a t m e n t of his j aw. 

30. O n 23 J a n u a r y 1996 a specialist conc luded tha t the app l i can t ' s jaw-
requ i r ed p r o t h e t i c r ehab i l i t a t ion or even su rge ry . As the app l ican t had 
s t a t e d t h a t h e wished to u n d e r g o t r e a t m e n t in G e r m a n y , t he doc tor 
r e c o m m e n d e d tha t he should be sen t t h e r e as soon as possible. 

3 1 . O n 5 M a r c h 1996 the app l ican t c o m p l a i n e d to the pr i son governor 
t h a t he was suffer ing pa in d u e to a n i n f l a m m a t i o n in his midd le ea r and 
r e q u e s t e d t r e a t m e n t in a hosp i ta l . 

32. O n 7 M a r c h 1996 the app l ican t compla ined to a doc to r abou t 
severe pa in in his head a n d t h a t h e had not been provided with 
a p p r o p r i a t e medica l ca re in t he pr ison. In pa r t i cu l a r , he compla ined t h a t 
the med ica t ion p resc r ibed for h im had not been given to him regular ly . 

33 . O n 10 J u n e 1996 the app l i can t c o m p l a i n e d to the M a r i b o r pr ison 
governor t h a t on 8 and 9 J u n e the g u a r d s had not provided h im wi th t he 
pain-ki l lers p resc r ibed by the doc tor a n d t h a t , as a resu l t , he was suffering 
severe pa in a n d was dep res sed . 

34. O n 2 0 J u n e 1996 the app l i can t c o m p l a i n e d to t h e p r i son governor 
t h a t on 18 a n d 19 J u n e he had not been provided wi th t h e med ica t i on 
which had been presc r ibed for h im. O n 30 J u n e and 3 J u l y 1996 he 
compla ined aga in t h a t med ica t i on had b e e n refused h im . In his 
c o m p l a i n t s the app l ican t s t a t e d t h a t he wished to b r i n g c r imina l 
p roceed ings aga ins t t he staff of t h e pr i son a n d r e q u e s t e d t h a t he should 
be al lowed to file a c r imina l compla in t wi th t he police. 
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35. O n 4 J u l y 1996 the app l i can t c o m p l a i n e d to a j u d g e of the M a r i b o r 
H i g h e r C o u r t (Visje sodisce) t h a t he suffered severe p a i n and t h a t he had 
b e e n provided wi th pain-ki l lers only i r regula r ly . 

B. R e l e v a n t d e c i s i o n s c o n c e r n i n g t h e a p p l i c a n t ' s d e t e n t i o n o n 
r e m a n d 

36. O n 10 S e p t e m b e r 1995 an inves t iga t ing j u d g e of t he Slovenj 
G r a d e c Regiona l C o u r t (Okrozno sodisce) r e m a n d e d the app l ican t in custody. 

37. O n 3 O c t o b e r 1995 the app l ican t lodged, t h r o u g h his lawyer, a 
r eques t for r e l ease . H e s u b m i t t e d t h a t he would not abscond a n d offered 
a secur i ty of D E M 50,000. T h e app l i can t f u r t h e r c l a imed t h a t his 
d e t e n t i o n was no longer necessary as all w i tnesses in the c r imina l 
p roceed ings which had been b r o u g h t aga ins t h im had a l ready been h e a r d 
and tha t all re levant evidence h a d been t a k e n . 

38 . O n 6 O c t o b e r 1995 the Slovenj G r a d e c Reg iona l C o u r t e x t e n d e d 
the app l i can t ' s d e t e n t i o n on r e m a n d unt i l 8 D e c e m b e r 1995 p u r s u a n t to 
Art ic le 205 § 2 of the Code of C r i m i n a l P r o c e d u r e . T h e cour t no ted tha t 
the inves t iga t ion in to t he app l i can t ' s case could not be comple t ed wi th in a 
m o n t h . 

39. T h e app l i can t lodged a compla in t . H e c la imed t h a t t h e r e was no 
reason for his d e t e n t i o n a n d t h a t the Regiona l C o u r t had not ru led on his 
r eques t for r e l ea se of 3 O c t o b e r 1995. 

40. O n 19 O c t o b e r 1995 the M a r i b o r H i g h e r C o u r t d i smissed the 
compla in t . It no ted t h a t the appl ican t was a foreign na t iona l who had no 
links in Slovenia. It the re fore held t h a t t h e r e was a risk t h a t he migh t 
abscond. As to t he app l i can t ' s r eques t for re lease on bai l , t he H i g h e r 
C o u r t he ld t h a t it h a d to be e x a m i n e d by t h e Reg iona l C o u r t first. 

11. O n 26 O c t o b e r 1995 the Slovenj G r a d e c Regiona l C o u r t d ismissed 
the app l i can t ' s r e q u e s t for re lease of 3 O c t o b e r 1995. T h e cour t did not 
cons ider t he secur i ty offered by the app l ican t as a sufficient g u a r a n t e e 
t h a t he would a t t e n d the p roceed ings before it. 

42. O n 27 N o v e m b e r 1995 the Slovenj G r a d e c Reg iona l C o u r t 
e x t e n d e d the app l i can t ' s d e t e n t i o n on r e m a n d p u r s u a n t to Art ic le 272 § 2 
of the Code of C r i m i n a l P r o c e d u r e . 

43 . O n 13 D e c e m b e r 1995 the M a r i b o r H i g h e r C o u r t d i smissed an 
appea l by t he app l i can t aga ins t t he above decision. 

44. O n 29 N o v e m b e r 1995 the app l i can t lodged, t h r o u g h his lawyer, 
a n o t h e r r e q u e s t for r e lease . H e c la imed t h a t t h e r e w e r e no re levant 
reasons for his d e t e n t i o n a n d offered a secur i ty of D E M 50,000. 

45. T h e Slovenj G r a d e c Reg iona l C o u r t d i smissed the r eques t on 
22 D e c e m b e r 1995. 
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C. M o n i t o r i n g o f t h e a p p l i c a n t ' s c o r r e s p o n d e n c e w i t h t h e 
C o m m i s s i o n 

46. D u r i n g his d e t e n t i o n in Slovenia t he app l i can t ' s c o r r e s p o n d e n c e , 
inc luding the c o r r e s p o n d e n c e wi th t he C o m m i s s i o n , was m o n i t o r e d . 

D. C r i m i n a l p r o c e e d i n g s a g a i n s t the a p p l i c a n t 

47. O n 8 J a n u a r y 1996 the Slovenj G r a d e c Regiona l C o u r t convicted 
t he app l ican t of u n a u t h o r i s e d p roduc t ion of a n d dea l ing in narcot ics a n d 
of smugg l ing . T h e appl ican t was s e n t e n c e d to one yea r ' s i m p r i s o n m e n t . 

48 . O n 17 Apri l 1996 the M a r i b o r H i g h e r C o u r t d i smissed a n a p p e a l by 
t he app l ican t and , a l lowing a n a p p e a l by the public p rosecu to r , inc reased 
t h e s e n t e n c e imposed to s e v e n t e e n m o n t h s ' i m p r i s o n m e n t . 

49. O n 1 S e p t e m b e r 1996 the app l ican t was r e l eased condi t ional ly . 

II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

A. T h e C o n s t i t u t i o n 

50. Art ic le 26 g u a r a n t e e s to everyone the r ight to c o m p e n s a t i o n for 
any d a m a g e r e su l t i ng from unlawful official ac ts c o m m i t t e d by 
individuals or bodies ca r ry ing out t asks ves ted in S t a t e o r g a n s . 

B. I n t e r n a l Af fa i r s Act o f 1980 a n d I n s t r u c t i o n o n t h e U s e o f 
C o e r c i v e M e a s u r e s o f 1981 

51 . Sect ion 54 of t he I n t e r n a l Affairs Act (Zakon o notranjih zfldevali) of 
25 N o v e m b e r 1980, as a m e n d e d , en t i t l e s a u t h o r i s e d officials to have 
r ecour se to physical force in t he exercise of the i r d u t i e s w h e n , inter alia, 
they canno t o the rwi se ove rcome the r e s i s t ance of a pe r son who refuses to 
comply with lawful o rde r s or who is t o be a r r e s t e d . 

52. Sect ion 9 of t he I n s t r u c t i o n on the U s e of Coerc ive M e a s u r e s 
(Navodilo o uporabi prisilnih sredstev) of 1 S e p t e m b e r 1981, as a m e n d e d , 
provides , inter alia, t h a t r ecourse to physical force in t he cases 
e n u m e r a t e d in sec t ion 54 of t he I n t e r n a l Affairs Act of 1980 should 
no rma l ly be r e s t r i c t ed to special holds . W h e n t h e a u t h o r i s e d officials 
cons ider t h a t such m e a n s a r e not sufficient, t hey m a y have recourse to 
blows or a r u b b e r t r u n c h e o n . In any event , physical force and r u b b e r 
t r u n c h e o n s m a y only be used to the e x t e n t t h a t is s tr ict ly necessa ry to 
ove rcome res i s t ance or to p r even t an a t t a c k , a n d the use of force should 
never resu l t in i l l - t r e a tmen t of the pe r son conce rned . 
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53 . Sec t ion 12 of the I n s t r u c t i o n on t h e U s e of Coerc ive M e a s u r e s 
p e r m i t s a u t h o r i s e d officials to handcuff a p e r s o n or to r e s t r a i n h im or 
he r by o t h e r m e a n s if it can reasonab ly be expec t ed t h a t the pe r son 
c o n c e r n e d will actively resis t or a t t e m p t to escape . 

C. C o d e o f C r i m i n a l P r o c e d u r e 

54. Ar t ic le 205 § 1 provides tha t an inves t iga t ing j u d g e m a y r e m a n d a n 
accused pe r son in cus tody for no longer t h a n a m o n t h from t h e m o m e n t 
w h e n he or she was a r r e s t e d . Af te r the expiry of this per iod, a pe r son may 
be d e t a i n e d only on the basis of a decis ion to e x t e n d his or he r d e t e n t i o n . 

55. U n d e r Art ic le 205 § 2, such a decis ion m u s t be de l ivered by a cour t 
a n d the d e t e n t i o n m a y t h e r e b y be e x t e n d e d for no longer t h a n two 
m o n t h s . 

56. Art ic le 211 § 3 provides tha t a d e t a i n e e m a y co r re spond with or 
es tab l i sh o t h e r con tac t s wi th pe r sons ou t s ide the pr i son wi th the consent 
a n d u n d e r the supervis ion of the inves t iga t ing j u d g e dea l ing wi th his or 
h e r case . T h e l a t t e r m a y prohibi t the d e t a i n e e from send ing or receiving 
l e t t e r s or f rom hav ing o t h e r con t ac t s w h e r e t h e s e could affect t h e c r imina l 
p roceed ings p e n d i n g aga ins t h i m or her . Howeve r , it is not permiss ib le to 
p reven t a d e t a i n e d pe r son from lodging app l ica t ions or appea l s . 

57. Art ic le 213b was e n a c t e d on 23 O c t o b e r 1998. P a r a g r a p h 3 
e m p o w e r s t he O m b u d s m a n and his d e p u t i e s to visit d e t a i n e d persons 
a n d to c o m m u n i c a t e wi th t h e m in w r i t i n g w i t h o u t previous notif icat ion 
of the inves t iga t ing j u d g e a n d free of any supervis ion by the l a t t e r or by 
any o t h e r official. Th i s provision has a lso been appl ied , by analogy, to 
c o r r e s p o n d e n c e b e t w e e n d e t a i n e d pe r sons a n d the E u r o p e a n C o u r t of 
H u m a n Righ t s . 

58 . Accord ing to Ar t ic le 272 § 2, w h e n a n i n d i c t m e n t is filed aga ins t a 
pe r son d e t a i n e d on r e m a n d a n d provided t h a t it does not conta in a 
p roposa l t h a t such a pe r son should be re leased , a cour t m u s t e x a m i n e , of 
its own mo t ion a n d wi th in t h r e e days af ter the filing of the i nd i c tmen t , 
w h e t h e r t h e r e a r e re levan t r easons for t he fu r the r d e t e n t i o n of t h e 
accused , a n d issue a decision by which e i t h e r t he d e t e n t i o n on r e m a n d is 
e x t e n d e d or t he pe r son conce rned is re leased . 

59 . Ar t ic le 542 § 1 gives r ise to a r igh t to c o m p e n s a t i o n for d e t a i n e d 
pe r sons who were not c o m m i t t e d for t r ia l , or were a c q u i t t e d or d i scharged 
af ter s t a n d i n g t r ia l , to pe r sons who served a pr i son s e n t e n c e which was 
s u b s e q u e n t l y r e d u c e d or q u a s h e d and also to those w h o w e r e a r r e s t e d or 
d e t a i n e d as a resu l t of an e r r o r or unlawful ac t , or whose d e t e n t i o n on 
r e m a n d exceeded the t e r m of i m p r i s o n m e n t to which they were 
s en t enced . 
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T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

A. E x h a u s t i o n o f d o m e s t i c r e m e d i e s 

60. T h e G o v e r n m e n t m a i n t a i n e d t h a t t he app l ican t had failed 
to seek c o m p e n s a t i o n u n d e r Art ic le 26 of t he C o n s t i t u t i o n before 
the C o n s t i t u t i o n a l C o u r t (Ustavno sodisce) by m e a n s of a cons t i t u t i ona l 
compla in t . T h e y conc luded t h a t he had not e x h a u s t e d domes t i c r e m e d i e s 
as r e q u i r e d by Art ic le 35 ( fo rmer Art ic le 26) of t he Conven t i on . 

6 1 . T h e C o u r t observes t h a t t he G o v e r n m e n t ' s object ion was not 
ra ised , as it could have been , w h e n the admiss ib i l i ty of the app l i ca t ion 
was be ing cons ide red by the C o m m i s s i o n (see p a r a g r a p h 4 above) . T h e r e 
is the re fo re es toppe l (see, a m o n g o t h e r a u t h o r i t i e s , Nikolova v. Bulgaria 
[ G C ] , no. 31195/96, § 44, E C H R 1999-11). 

B. E x a m i n a t i o n o f c o m p l a i n t s n o t r a i s e d by t h e a p p l i c a n t 

62. T h e G o v e r n m e n t fu r the r objec ted t h a t t h e C o m m i s s i o n h a d 
e x a m i n e d the facts of the case u n d e r Art ic le 5 §§ 4 a n d 5 of the 
Conven t i on n o t w i t h s t a n d i n g the fact t h a t t he app l ican t had not rel ied on 
these provisions in his app l ica t ion . 

63 . T h e C o u r t recal ls t h a t t h e C o n v e n t i o n o r g a n s have j u r i sd i c t i on to 
review in t he l ight of the e n t i r e t y of the Conven t ion ' s r e q u i r e m e n t s 
c i r c u m s t a n c e s c o m p l a i n e d of by an app l i can t . In the p e r f o r m a n c e of the i r 
task , they a r e free to a t t r i b u t e to t he facts of t he case , as found to be 
es tab l i shed on the evidence before t h e m , a c h a r a c t e r i s a t i o n in law 
different from t h a t given by the appl ican t or, if need be , to view the facts 
in a different m a n n e r (see, inter alia, t he C a m e n z i n d v. Swi tze r l and 
j u d g m e n t of 16 D e c e m b e r 1997, Reports of Judgments and Decisions 1997-
VIII , pp . 2895-96, § 50). 

64. T h e scope of t he C o u r t ' s j u r i sd i c t ion in cases t he m e r i t s of which 
were e x a m i n e d by the C o m m i s s i o n is d e t e r m i n e d by the C o m m i s s i o n ' s 
decision dec l a r ing the o r ig ina t i ng app l ica t ion admiss ib le (see Thlimmenos 
v. Greece [ G C ] , no. 34369/97 , § 28, E C H R 2000-IV). F u r t h e r m o r e , in the 
p roceed ings before t he C o u r t t he app l ican t a l l eged a violat ion of Art ic le 5 
§§ 4 a n d 5 of t he Conven t i on . It follows t h a t t he C o u r t has j u r i sd i c t ion to 
e n t e r t a i n these c o m p l a i n t s . 
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II. ALLEGED V I O L A T I O N O F A R T I C L E 3 O F T H E C O N V E N T I O N 

65. T h e app l ican t a l leged a viola t ion of Art ic le 3 of t h e C o n v e n t i o n , 
which provides as follows: 

" N o o n e s h a l l b e s u b j e c t e d to t o r t u r e o r t o i n h u m a n or d e g r a d i n g t r e a t m e n t o r 

p u n i s h m e n t . " 

66. In the p roceed ings before the C o u r t t h e appl ican t a l leged t h a t t h e 
Slovenian police had caused h im ser ious bodily injury d u r i n g his a r r e s t a n d 
t h a t he had not b e e n provided wi th a d e q u a t e hea l t h ca re d u r i n g his 
s u b s e q u e n t d e t e n t i o n . 

67. T h e G o v e r n m e n t c o n t e n d e d t h a t t he police had had recourse to 
force d u r i n g the a r r e s t only to t he e x t e n t t h a t had been m a d e necessa ry 
by the app l i can t ' s conduc t . T h e y fu r the r c o n t e s t e d t he app l i can t ' s 
a l l ega t ions about insufficient h e a l t h ca re d u r i n g his d e t e n t i o n . T h e 
G o v e r n m e n t po in ted out , in p a r t i c u l a r , t h a t t he appl ican t had refused to 
u n d e r g o s u r g e r y as r e c o m m e n d e d by doc to r s . 

/. Alleged ill-treatment of the applicant during his arrest 

68. T h e C o u r t no tes t h a t t he pa r t i e s did not d i spu t e the fact t h a t t h e 
injury of the app l ican t as shown by medica l evidence had a r i sen in t h e 
course of the a r r e s t . However , differing vers ions of how the appl ican t 
ac tua l ly su s t a ined the injury were pu t forward by t h e app l ican t a n d the 
G o v e r n m e n t (see p a r a g r a p h s 12-15 above) . 

69. U n d e r the C o u r t ' s se t t l ed case-law, the e s t a b l i s h m e n t and 
verif icat ion of the facts in cases or iginal ly e x a m i n e d by the C o m m i s s i o n 
a r e p r imar i ly a m a t t e r for t he l a t t e r . Whi le t he C o u r t is not bound by the 
C o m m i s s i o n ' s findings of fact a n d r e m a i n s free to m a k e its own 
apprec i a t ion in t he l ight of all t he m a t e r i a l before it , it is only in 
excep t iona l c i r c u m s t a n c e s t h a t it will exerc ise its powers in th is a r e a (see 
the Kaya v. T u r k e y j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, p. 321 , 
§ 7 5 ) . 

70. T h e C o m m i s s i o n was u n a b l e to d r aw a c o m p l e t e p ic tu re of t he 
fac tual c i r c u m s t a n c e s in which the app l ican t had been in jured. In i ts 
final r epor t it no ted t h a t , d e s p i t e several r e q u e s t s , t h e G o v e r n m e n t had 
in no way s u b s t a n t i a t e d the i r submiss ion t h a t t he app l i can t ' s injury had 
b e e n acc identa l ly s u s t a i n e d . In f inding a viola t ion of Art ic le 3 t he 
C o m m i s s i o n essent ia l ly re l ied , wi th re fe rence to t he case of Ribi tsch 
v. A u s t r i a ( j udgmen t of 4 D e c e m b e r 1995, Ser ies A no. 336, p . 26, § 38) 
on the G o v e r n m e n t ' s fai lure to provide a p laus ib le exp l ana t i on of how 
the injury had been caused a n d to p roduce a p p r o p r i a t e evidence showing 
facts t h a t would cast doub t on t he account given by the app l i can t . 

71 . T h e C o u r t no tes t h a t t he a l leged i l l - t r e a t m e n t r e su l t i ng in injury 
took place in t he course of t he app l i can t ' s a r r e s t and not af ter he had been 
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b r o u g h t in to cus tody. T h e case t h u s falls to be d i s t ingu i shed from t h a t of 
Ribi tsch w h e r e t he app l i can t ' s injur ies were s u s t a i n e d in t he course of his 
d e t e n t i o n . O n t h e o t h e r h a n d , it m u s t also be d i s t i ngu i shed from the case 
of Klaas v. G e r m a n y ( j u d g m e n t of 22 S e p t e m b e r 1993, Ser ies A no. 269, 
pp. 16-18, §§ 26-30), which c o n c e r n e d less se r ious injuries s u s t a i n e d in t he 
course of an a r r e s t ope ra t i on , bu t w h e r e the na t iona l cour t s had 
es tab l i shed the facts af ter hav ing had the o p p o r t u n i t y of h e a r i n g 
wi tnesses at first h a n d a n d of eva lua t ing the i r credibi l i ty. 

72. In t he in s t an t case t he app l ican t was not a r r e s t e d in the course of a 
r a n d o m o p e r a t i o n which might have given rise to u n e x p e c t e d 
d e v e l o p m e n t s to which the police migh t have been called upon to reac t 
w i thou t pr ior p r e p a r a t i o n . T h e d o c u m e n t s before the C o u r t ind ica te tha t 
t he police p l a n n e d the a r r e s t o p e r a t i o n in advance and t h a t they had 
sufficient t i m e to eva lua te t he possible r isks and to t ake all necessary 
m e a s u r e s for ca r ry ing out t he a r r e s t . T h e r e were t h i r t e e n po l i cemen 
involved a n d they clear ly o u t n u m b e r e d the t h r e e suspec t s to be a r r e s t e d . 
F u r t h e r m o r e , t he appl ican t did not t h r e a t e n t he police officers a r r e s t i n g 
h im, for e x a m p l e , by openly ca r ry ing a weapon or by a t t a c k i n g t h e m . 
Aga ins t th is b a c k g r o u n d , given the pa r t i cu la r ly ser ious n a t u r e of t he 
app l i can t ' s injury a n d see ing t h a t the facts of the d i spu t e have not been 
t h e subject of any d e t e r m i n a t i o n by a na t iona l cour t , t he b u r d e n res t s on 
t he G o v e r n m e n t to d e m o n s t r a t e wi th convincing a r g u m e n t s t h a t t he use 
of force was not excessive. 

73. O n 23 May 2000, following the h e a r i n g on the m e r i t s of t he 
case , t he G o v e r n m e n t s u b m i t t e d to the C o u r t a r epo r t d a t e d 8 M a r c h 
1996 on the conduc t of t he police d u r i n g the app l i can t ' s a r r e s t . Th i s 
r epor t had not been s u b m i t t e d to t he C o m m i s s i o n w h e n it e x a m i n e d the 
case . It concluded tha t the c r imina l inves t iga tors involved had ac t ed in 
acco rdance wi th t he law a n d t h a t t he use of force had been m a d e 
necessa ry by the app l i can t ' s r e s i s t ing the a r r e s t (see p a r a g r a p h 14 above) . 

74. T h e C o u r t no tes t h a t t he o r d e r to ca r ry out an inves t iga t ion was 
given five m o n t h s af ter t he inc ident , which occur red on 8 S e p t e m b e r 1995. 
T h e inves t iga t ion was ca r r i ed ou t w i th in t h e Slovenj G r a d e c Police 
A d m i n i s t r a t i o n t he m e m b e r s of which h a d been involved in t he 
app l i can t ' s a r r e s t . T h e repor t does not specify on which in fo rma t ion and 
evidence it is based . In pa r t i cu l a r , it does not a p p e a r from the repor t t ha t 
its a u t h o r s h e a r d t he app l i can t , t he o t h e r pe r sons a r r e s t e d t o g e t h e r wi th 
h im or any wi tnesses o t h e r t h a n the po l i cemen involved. F u r t h e r m o r e , t he 
G o v e r n m e n t have not exp la ined why the repor t was m a d e avai lable a t a 
l a te s t age of t he p roceed ings only. 

75. In t he p roceed ings before t he C o m m i s s i o n the G o v e r n m e n t 
m a i n t a i n e d t h a t t he app l i can t had sus t a ined the injury w h e n he had hit 
his head on the b u m p e r of a car (see p a r a g r a p h 21 of t he C o m m i s s i o n ' s 
r epor t of 23 Apri l 1999). Howeve r , t he police r epo r t of 8 M a r c h 1996 
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ind ica tes t h a t t he app l i can t hit his face on the m u d g u a r d of a p a r k e d ca r 
a n d on the t a r -paved surface of t h e p a r k i n g a r e a (see p a r a g r a p h 14 above) . 
T h e G o v e r n m e n t have not exp la ined this inconsis tency. 

76. T h e C o u r t recal ls t h a t the appl ican t suffered a double f rac ture of 
t he j a w as well as facial con tus ions . H a v i n g r e g a r d to t he ser ious n a t u r e of 
t he injuries a n d n o t w i t h s t a n d i n g the conclusions set out in t he 
a f o r e m e n t i o n e d r e p o r t , t he C o u r t cons iders t h a t the G o v e r n m e n t have 
no t furn ished convincing or c redib le a r g u m e n t s which would provide a 
basis to expla in or just ify the d e g r e e of force used d u r i n g t h e a r r e s t 
ope ra t i on . Accordingly , t he force used was excessive and unjust i f ied in 
t h e c i r c u m s t a n c e s . 

77. Such use of force had as a consequence injur ies which u n d o u b t e d l y 
caused ser ious suffering to t he app l ican t , of a n a t u r e a m o u n t i n g to 
i n h u m a n t r e a t m e n t . 

78. T h e r e has the re fore been a violat ion of Art ic le 3 of the Conven t ion 
on account of t he t r e a t m e n t to which the app l i can t was sub jec ted d u r i n g 
his a r r e s t . 

2. Alleged ill-treatment of the applicant during his detention 

79. T h e app l ican t did not con tes t before the C o u r t the G o v e r n m e n t ' s 
submiss ion t h a t a doc to r had been s u m m o n e d i m m e d i a t e l y af ter he had 
asked for a medica l check-up in t he m o r n i n g of 9 S e p t e m b e r 1995. 
F u r t h e r m o r e , t he d o c u m e n t s s u b m i t t e d ind ica te t h a t from t h a t d a t e t he 
app l i can t was r egu la r ly e x a m i n e d by doc tors a n d t h a t he h imsel f refused 
to u n d e r g o su rge ry as r e c o m m e n d e d by the special is ts . T h e C o u r t 
t he re fo re finds t h a t no issue a r i ses u n d e r Ar t ic le 3 of the Conven t ion in 
th is respec t . 

80. In t he C o u r t ' s view, t he t r e a t m e n t to which the appl ican t was 
sub jec ted in pr i son , n a m e l y the pr ison s t a f f s fa i lure to provide h im with 
pain-ki l l ing m e d i c a t i o n on severa l occasions , did not a t t a i n a deg ree of 
sever i ty w a r r a n t i n g the conclusion t h a t his r igh t u n d e r Ar t ic le 3 was 
t h e r e b y infr inged. 

8 1 . Accordingly, t h e r e has been no viola t ion of Art ic le 3 of the 
C o n v e n t i o n on account of t h e app l i can t ' s t r e a t m e n t d u r i n g his d e t e n t i o n . 

III. ALLEGED VIOLATION O F ARTICLE 5 § 4 O F T H E C O N V E N T I O N 

82. T h e app l i can t c o m p l a i n e d t h a t a t t he ini t ia l s t age of his d e t e n t i o n 
o n r e m a n d the Slovenian cou r t s had not dec ided on his app l ica t ions for 
r e l ease speedily. H e a l leged a violat ion of Art ic le 5 § 4 of t he Conven t ion , 
which provides : 
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" E v e r y o n e w h o is d e p r i v e d of his l i b e r t y by a r r e s l o r d e t e n t i o n s h a l l b e e n t i t l e d t o l a k e 

p r o c e e d i n g s by w h i c h t h e l a w f u l n e s s of his d e t e n t i o n s h a l l be d e c i d e d s p e e d i l y by a c o u r t 

a n d his r e l e a s e o r d e r e d if t h e d e t e n t i o n is no t l awfu l . " 

83 . T h e G o v e r n m e n t m a i n t a i n e d t h a t b e t w e e n 6 and 19 O c t o b e r 1995 
cour t s a t two levels of ju r i sd ic t ion had e x a m i n e d w h e t h e r t he app l i can t ' s 
d e t e n t i o n on r e m a n d should be e x t e n d e d p u r s u a n t to Art ic le 205 of the 
Code of C r i m i n a l P r o c e d u r e . T h e d e t e r m i n a t i o n of this issue had the 
s a m e factual and legal b a c k g r o u n d as t h e e x a m i n a t i o n of t he app l ica t ion 
for re lease lodged by the appl ican t on 3 O c t o b e r 1995. In t he 
G o v e r n m e n t ' s view, t h e r e was , t he r e fo re , no need to decide s e p a r a t e l y on 
the appl ica t ion for re lease pr ior to d e t e r m i n i n g w h e t h e r or not the 
app l i can t ' s d e t e n t i o n on r e m a n d should be e x t e n d e d . In any event , the 
r e q u i r e m e n t of a " speedy" review had b e e n r e spec ted . 

84. T h e C o u r t r e i t e r a t e s t h a t Ar t ic le 5 § 4, in g u a r a n t e e i n g to d e t a i n e d 
pe r sons a r ight to i n s t i t u t e p roceed ings to cha l l enge t he lawfulness of 
the i r dep r iva t ion of l iberty, also p roc la ims the i r r ight , following the 
ins t i tu t ion of such p roceed ings , to a speedy jud ic ia l decision conce rn ing 
the lawfulness of d e t e n t i o n a n d o r d e r i n g its t e r m i n a t i o n if it proves 
unlawful (see Musial v. Poland [ G C ] , no. 24557/94, § 43 , E C H R 1999-11). 
T h e ques t i on w h e t h e r a pe r son ' s r ight u n d e r Art ic le 5 § 4 has been 
r e spec ted has to be d e t e r m i n e d in the light of t he c i r c u m s t a n c e s of each 
case (see, mutatis mutandis, t he R .M.D. v. Swi tze r l and j u d g m e n t of 
26 S e p t e m b e r Reports 1997-VI, p . 2013, § 42) . 

85. In the p re sen t case t he appl ican t lodged his first app l ica t ion for 
re lease on 3 O c t o b e r 1995. T h e Slovenj G r a d e c Regiona l C o u r t d i smissed 
it on 26 O c t o b e r 1995, t h a t is, a f te r t w e n t y - t h r e e days . O n 29 N o v e m b e r 
1995 the app l ican t filed a n o t h e r app l ica t ion for r e l ease . It was d i smissed 
by the Slovenj G r a d e c Regiona l C o u r t twen ty - th r ee days l a t e r on 
22 D e c e m b e r 1995. 

86. T h e C o u r t finds t h a t t he app l ica t ions for re lease in t roduced by the 
appl ican t on 3 O c t o b e r a n d 29 N o v e m b e r 1995 respect ively were not 
e x a m i n e d "speedi ly" as r e q u i r e d by Art ic le 5 § 4. 

87. T h e fact t h a t a t t h e r e l e v a n t t i m e the M a r i b o r H i g h e r C o u r t was 
seised wi th t he app l i can t ' s c o m p l a i n t s aga ins t t he first-instance decis ions 
on the ex tens ion of his d e t e n t i o n on r e m a n d de l ivered on 6 O c t o b e r a n d 
27 N o v e m b e r 1995 respect ively does no t affect this conclusion. In fact, in 
its decis ion of 19 O c t o b e r 1995 the M a r i b o r H i g h e r C o u r t express ly 
s t a t ed , in reply to the app l i can t ' s c o m p l a i n t , t h a t his app l i ca t ion for 
re lease of 3 O c t o b e r 1995 had to be e x a m i n e d by the Slovenj G r a d e c 
Regiona l C o u r t first (see p a r a g r a p h 40 above) . T h u s , t h e p roceed ings 
conce rn ing the appl ica t ions for r e l ease i n t r o d u c e d by the app l i can t w e r e 
i n d e p e n d e n t from the p roceed ings conce rn ing the ex tens ion of his 



R E H B O C K v. SLOVENIA J U D G M E N T 21 I 

d e t e n t i o n on r e m a n d , which the Slovenian a u t h o r i t i e s b r o u g h t on the i r 
own in i t ia t ive . 

88 . T h e r e h a s c o n s e q u e n t l y b e e n a viola t ion of Art ic le 5 § 4 of the 
Conven t ion . 

IV. ALLEGED VIOLATION O F ARTICLE 5 § 5 O F T H E C O N V E N T I O N 

89. T h e app l i can t c o m p l a i n e d t h a t h e had no enforceable r ight to 
c o m p e n s a t i o n in respec t of the viola t ion of Ar t ic le 5 § 4 found above. H e 
al leged a violat ion of Art ic le 5 § 5 of t h e C o n v e n t i o n , which provides : 

" E v e r y o n e w h o h a s b e e n t h e v i c t i m of a r r e s t o r d e t e n t i o n in c o n t r a v e n t i o n of t h e 

p r o v i s i o n s of t h i s A r t i c l e sha l l h a v e a n e n f o r c e a b l e r i g h t to c o m p e n s a t i o n . " 

90. T h e G o v e r n m e n t c o n t e n d e d tha t t he case ra ised no issue u n d e r 
Art ic le 5 § 5 as t he app l i can t ' s r igh t s u n d e r Art ic le 5 § 4 of t h e 
Conven t i on h a d b e e n r e spec t ed . 

9 1 . T h e C o u r t no tes t h a t Ar t ic le 26 of t he C o n s t i t u t i o n t a k e n t o g e t h e r 
wi th t he r e l evan t p a r t of Ar t ic le 542 § 1 of t he Code of C r i m i n a l P r o c e d u r e 
reserves the r ight to c o m p e n s a t i o n to cases whe re the depr iva t ion of 
l iberty was unlawful or r e su l t ed from an er ror . T h e r e is, however, no 
indica t ion t h a t t he app l i can t ' s con t i nued d e t e n t i o n - in p a r t i c u l a r t he 
d ismissa l of his appl ica t ions for re lease - was unlawful or based on an 
e r ro r for the pu rpose s of Slovenian law. 

92. In these c i r c u m s t a n c e s , t h e C o u r t finds t h a t the app l i can t ' s r ight to 
c o m p e n s a t i o n in respec t of the violat ion of Art ic le 5 § 4 of t he Conven t i on 
was not e n s u r e d wi th a sufficient d e g r e e of c e r t a i n t y (see the Sakik a n d 
O t h e r s v. T u r k e y / j u d g m e n t of 26 N o v e m b e r 1997,Reports 1997-VH, p . 2626, 
§ 6 0 ) . 

93 . Accordingly, t h e r e has been a viola t ion of Art ic le 5 § 5 of t he 
Conven t ion . 

V. ALLEGED V I O L A T I O N O F A R T I C L E 8 O F T H E C O N V E N T I O N 

94. Before t he C o u r t the appl ican t compla ined tha t his 
c o r r e s p o n d e n c e wi th the C o m m i s s i o n had been m o n i t o r e d wi thou t any 
jus t i f ica t ion . H e al leged a viola t ion of Art ic le 8 of the C o n v e n t i o n , which 
provides: 

" 1 . E v e r y o n e h a s t h e r i g h t t o r e s p e c t for b i s p r i v a t e a n d family life, his h o m e a n d his 

c o r r e s p o n d e n c e . 

2 . T h e r e sha l l be n o i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of i h i s r i g h t 

e x c e p t s u c h a s is in a c c o r d a n c e w i t h t h e l aw a n d is n e c e s s a r y in a d e m o c r a t i c soc i e ty 

in t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , p u b l i c s a f e t y o r t h e e c o n o m i c w e l l - b e i n g of t h e 
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c o u n t r y , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e p r o t e c t i o n of h e a l t h o r m o r a l s , 

o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

95. T h e G o v e r n m e n t c o n t e n d e d tha t the m o n i t o r i n g of the app l i can t ' s 
c o r r e s p o n d e n c e wi th t he C o m m i s s i o n had been in acco rdance wi th 
Art ic le 211 of t he Code of C r i m i n a l P r o c e d u r e . T h e y fu r the r s u b m i t t e d , 
w i th re fe rence to Art ic le 213b § 3 of t he C o d e of C r i m i n a l P r o c e d u r e 
enac t ed on 23 O c t o b e r 1998, t ha t c o r r e s p o n d e n c e b e t w e e n d e t a i n e e s and 
the E u r o p e a n C o u r t of H u m a n Righ t s had ceased to be m o n i t o r e d in 
Slovenia. 

96. T h e C o u r t finds t h a t t he m o n i t o r i n g of the app l i can t ' s 
c o r r e s p o n d e n c e wi th the C o m m i s s i o n a m o u n t e d to an in t e r f e rence wi th 
his r i gh t s u n d e r Ar t ic le 8 § 1. 

97. If it is not to c o n t r a v e n e Art ic le 8, such in t e r f e rence m u s t have 
been "in acco rdance wi th the law", have p u r s u e d a l eg i t ima te a im u n d e r 
p a r a g r a p h 2 and have b e e n "necessa ry in a d e m o c r a t i c society" in o r d e r to 
achieve t h a t a im (see the Silver and O t h e r s v. t he U n i t e d K i n g d o m 
j u d g m e n t of 25 M a r c h 1983, Series A no. 6 1 , p . 32 § 84; a n d the P e t r a 
v. R o m a n i a j u d g m e n t of 23 S e p t e m b e r 1998, Reports 1998-VII, p . 2853, 
§ 3 6 ) . 

98. T h e i n t e r f e r ence h a d a legal basis , n a m e l y Art ic le 211 § 3 of t he 
Code of C r i m i n a l P r o c e d u r e , and it m a y be a s s u m e d t h a t it p u r s u e d the 
l eg i t ima t e a im of " t he p reven t ion of d i so rde r or c r i m e " . 

99. As r e g a r d s the necess i ty of t h e i n t e r f e r e n c e , t he C o u r t finds no 
compe l l ing r easons for t he m o n i t o r i n g of t he re levan t c o r r e s p o n d e n c e , 
whose conf ident ia l i ty it was i m p o r t a n t to respec t (see t he C a m p b e l l v. the 
U n i t e d K i n g d o m j u d g m e n t of 25 M a r c h 1992, Ser ies A no. 233 , p . 22, § 62) . 
Accordingly, the in t e r f e rence compla ined of was not necessa ry in a 
d e m o c r a t i c society wi th in the m e a n i n g of Art ic le 8 § 2. 

100. T h e C o u r t has no ted t h a t since t he e n a c t m e n t of Art ic le 213b of 
t he Code of C r i m i n a l P r o c e d u r e on 23 O c t o b e r 1998 the c o r r e s p o n d e n c e 
be tween d e t a i n e d pe r sons a n d t h e C o u r t has ceased to be m o n i t o r e d . This 
c a n n o t , however , affect the posi t ion in the p r e s e n t case . 

101. T h e r e has c o n s e q u e n t l y b e e n a viola t ion of Ar t ic le 8 of t he 
Conven t ion . 

VI. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

102. Art ic le 41 of t he Conven t i on provides : 

"If t h e C o u r t f inds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r l y c o n c e r n e d a l lows on ly 

p a r t i a l r e p a r a t i o n to be m a d e , t h e C o u r t sha l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n to 

t h e i n j u r e d p a r t y . " 
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A. P e c u n i a r y d a m a g e 

103. T h e app l ican t c l a imed 174,897 G e r m a n m a r k s ( D E M ) , main ly 
re fe r r ing to loss of e a r n i n g s a n d costs i n c u r r e d by his p a r t n e r while 
looking af ter h im in Slovenia, to t he r e t e n t i o n of his p a r t n e r ' s car by t he 
Slovenian a u t h o r i t i e s and to t he dep rec i a t i on of sha r e s owned by h im 
d u r i n g his d e t e n t i o n in Slovenia. 

104. T h e G o v e r n m e n t objected to this c la im, which they cons idered 
u n s u b s t a n t i a t e d . 

105. T h e C o u r t sees no direct causa l link b e t w e e n the identif ied 
b r e a c h e s of the app l i can t ' s r igh t s u n d e r t he C o n v e n t i o n and the c l a imed 
pecun ia ry losses. T h e r e is, t he re fo re , no g r o u n d for any award u n d e r this 
head . 

B. N o n - p e c u n i a r y d a m a g e 

106. T h e appl ican t c la imed D E M 1,000,000 as c o m p e n s a t i o n for pa in 
and suffer ing r e su l t i ng from the t r e a t m e n t to which he had been 
subjected by the Slovenian au tho r i t i e s . 

107. T h e G o v e r n m e n t cons idered t h a t s u m excessive. T h e y c o n t e n d e d 
t h a t t he app l ican t was h imse l f respons ib le for t he j a w injury he had 
sus t a ined and t h a t he h a d refused to u n d e r g o surgery . 

108. T h e C o u r t cons iders tha t t he infliction of t he injury on the 
appl icant m u s t have involved cons iderab le pa in . However , in assess ing 
d a m a g e u n d e r th is h e a d the C o u r t m u s t t a k e in to account t he fact t ha t 
the appl ican t had not been will ing to u n d e r g o the a p p r o p r i a t e t r e a t m e n t 
for his injury in Slovenia n o t w i t h s t a n d i n g the view of medica l special is ts 
t h a t s u r g e r y was necessa ry (see p a r a g r a p h s 20-30 above) . M a k i n g an 
a s s e s s m e n t on a n e q u i t a b l e basis , the C o u r t awards the appl ican t 
D E M 25,000. 

C. C o s t s a n d e x p e n s e s 

109. T h e app l ican t sough t r e i m b u r s e m e n t of D E M 23,700, which he 
b roke down as follows: 

(a) D E M 16,500 c o r r e s p o n d i n g to t he fees of the lawyers w h o h a d 
r e p r e s e n t e d h im in t he c r imina l p roceed ings in Slovenia; 

(b) D E M 7,200 c o r r e s p o n d i n g to t he cost of t he t e l e p h o n e calls m a d e 
by his p a r t n e r whi le a r r a n g i n g for the p ro tec t ion of t he app l i can t ' s r ights 
bo th in Slovenia a n d before the C o m m i s s i o n . 

110. T h e G o v e r n m e n t s t a t e d t h a t t he costs c l a imed w e r e unjust if ied. 
111. T h e C o u r t r e i t e r a t e s t h a t in o rde r for costs a n d expenses to be 

inc luded in an award u n d e r Art ic le 41 of t he C o n v e n t i o n , it mus t be 
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es tab l i shed t h a t they w e r e ac tua l ly a n d necessar i ly i n c u r r e d and 
r ea sonab l e as to q u a n t u m (see, a m o n g o t h e r a u t h o r i t i e s , Jecius 
v. Lithuania, no . 34578/97 , § 112, E C H R 2000-IX) . 

T h e C o u r t is not satisfied t h a t t he expenses of t he app l i can t ' s p a r t n e r 
m a y be r e g a r d e d as necessar i ly incu r red wi th a view to p r e v e n t i n g or 
r e m e d y i n g the violat ions of t he Conven t i on as e s t ab l i shed . 

As to t he lawyers ' fees c l a imed , they ma in ly conce rned the app l i can t ' s 
defence to t he c r i m i n a l c h a r g e s aga ins t h im before the Slovenian 
a u t h o r i t i e s , which was not the subject m a t t e r of t he p roceed ings before 
t he C o u r t . 

T h e C o u r t f u r the r no tes t h a t the Counci l of E u r o p e paid M r Rehbock 
the s u m of 17,098.12 F r e n c h francs (FRF) by way of legal a id. 

M a k i n g its a s s e s s m e n t on a n equ i t ab l e basis , t he C o u r t cons iders it 
r e a s o n a b l e to a w a r d the appl ican t D E M 7,000, t o g e t h e r wi th any va lue-
a d d e d t ax t h a t m a y be c h a r g e a b l e , less t h e F R F 17,098.12 received by 
way of legal aid from the Counci l of E u r o p e . 

D. D e f a u l t i n t e r e s t 

112. Accord ing to t he i n fo rma t ion avai lable to t h e C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t appl icable in G e r m a n y at t h e d a t e of adop t ion of the 
p r e s e n t j u d g m e n t is 4% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Dismisses u n a n i m o u s l y the G o v e r n m e n t ' s p r e l i m i n a r y objec t ions ; 

2. Holds by six votes to one t h a t t h e r e has b e e n a viola t ion of Ar t ic le 3 of 
the Conven t ion on account of the t r e a t m e n t to which the appl icant was 
subjec ted d u r i n g his a r r e s t ; 

3. Holds u n a n i m o u s l y t h a t t h e r e has been no viola t ion of Art ic le 3 of the 
C o n v e n t i o n on account of t he t r e a t m e n t to which the app l i can t was 
subjec ted d u r i n g his d e t e n t i o n ; 

4. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a viola t ion of Ar t ic le 5 § 4 of the 
C o n v e n t i o n ; 

5. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Art ic le 5 § 5 of the 
C o n v e n t i o n ; 

6. Holds u n a n i m o u s l y t h a t t h e r e has been a viola t ion of Ar t ic le 8 of the 
C o n v e n t i o n ; 
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7. Holds u n a n i m o u s l y 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r ee 
m o n t h s , t he following a m o u n t s : D E M 25,000 (twenty-five t h o u s a n d 
G e r m a n m a r k s ) in respec t of non -pecun ia ry d a m a g e and D E M 7,000 
(seven t h o u s a n d G e r m a n marks ) for costs a n d expenses , t o g e t h e r 
wi th any va lue -added tax tha t m a y be c h a r g e a b l e , less F R F 17,098.12 
( seven teen t h o u s a n d a n d n ine ty-e ight F r e n c h francs twelve cen t imes ) 
to be conve r t ed in to G e r m a n m a r k s at the r a t e appl icable a t t he d a t e of 
del ivery of this j u d g m e n t ; 
(b) t h a t s imple in te res t at an a n n u a l r a t e of 4% shall be payable from 
the expi ry of the a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

8. Dismisses u n a n i m o u s l y the r e m a i n d e r of t he app l i can t ' s c la ims for j u s t 
sa t is fact ion. 

D o n e in Engl i sh , and notif ied in wr i t i ng on 28 N o v e m b e r 2000, 
p u r s u a n t to Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

In acco rdance wi th Art ic le 45 § 2 of t h e C o n v e n t i o n and Ru le 74 § 2 of 
t he Rules of C o u r t , t he pa r t l y d i s s en t i ng opinion of M r Z u p a n c i c is 
a n n e x e d to this j u d g m e n t . 

Michae l O'BoYLE 
R e g i s t r a r 

E l i sabe th PALM 

P r e s i d e n t 

E.P. 
M . O ' B . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E Z U P A N C I C 

I 

At least in p r o c e d u r a l t e r m s , this is an u n u s u a l case . T h e app l ican t 
never ra ised t he ques t ion of his injury before t he inves t iga t ing j u d g e or 
before t he t r ia l j u d g e ( s ) a l t h o u g h he h a d , a t t hose s t ages , only a b u r d e n 
of a l l ega t ion (onus proferrendi). H a d he only alleged the abuse s , t he cour t s 
would have b e e n obliged to t ake judic ia l not ice , and the p r o s e c u t o r woidd 
likewise have been r e q u i r e d to c o m m e n c e p roceed ings aga ins t t he 
suspec ted police officers. If unsuccessful , the app l i can t would have had a 
n u m b e r of r e m e d i e s , a f ter e x h a u s t i o n of which he would have b e e n able t o 
file a cons t i t u t i ona l comp la in t . It is factually re levant in this case t h a t t he 
app l i can t never avai led h imse l f of any of these n o r m a l p r o c e d u r e s which 
would have re su l t ed in the jud ic ia l inves t iga t ion of the injury sus t a ined by 
h im. T h e G o v e r n m e n t , in t u r n , did not p l ead the n o n - e x h a u s t i o n of 
d o m e s t i c r e m e d i e s a t t he a p p r o p r i a t e s t age of t he p roceed ings . T h e case 
thus r eached the C o u r t wi th some of its crucial fac tual e l e m e n t s 
essent ia l ly unexp lo red . Since t h e r e was no d o m e s t i c judicial inves t iga t ion , 
t he se facts only b e c a m e re levant l a t e r , in t he light of the a l l ega t ion of a 
violat ion of Art ic le 3 of the Conven t ion . 

In fact, t h e crucia l c i r c u m s t a n c e s of th i s a r r e s t h a d neve r before b e e n 
d i rec t ly d e t e r m i n e d , in acco rdance wi th the pr inciple of immediacy, by any 
jud ic ia l au tho r i t y , d o m e s t i c or i n t e r n a t i o n a l . T h e c e n t r a l issue of the use 
of a l legedly excessive force in effecting wha t was o therwise a lawful a r r e s t 
of the app l i can t was t hus first p r e s e n t e d to t he E u r o p e a n C o u r t of H u m a n 
Righ t s . By defau l t , we were , t he re fo re , pu t in t he posi t ion of a first-
ins tance fact-f inding cour t . 

Moreover , in the fu tu re , owing to the impac t of Protocol No. 11, such 
cases a re going to recur . T h e r e is now no C o m m i s s i o n to pe r fo rm the 
essent ia l fact-f inding function for the C o u r t . 

It follows logically tha t the C o u r t will have to adap t to th is new 
s i tua t ion . It will have to allow for s i t ua t ions in which, as in this case , i ts 
own hea r ings will be ak in to first-instance h e a r i n g s before t he na t iona l 
cour t s . T h e C o u r t will have to h e a r wi tnesses , p e r m i t the cross-
e x a m i n a t i o n of hosti le wi tnesses , d i rec t ly e x a m i n e and eva lua te m a t e r i a l 
ev idence , e tc . T h e C o u r t will have to es tabl i sh its own ev iden t ia ry ru les 
p e r t a i n i n g to the b u r d e n of proof, t h e risk of non-pe r suas ion , the 
pr inciple in dubio pro reo, e tc . T h e s e rules a r e a l r eady p r e s e n t in our 
j u r i s p r u d e n c e , a lbei t in a r u d i m e n t a r y form. Need les s to say, in 
e s t ab l i sh ing these p rocedu ra l p r ecep t s we m u s t above all s t r ic t ly follow 
the g u a r a n t e e s of Art ic le 6, as we r e q u i r e of all t he s igna to r i e s of t he 
Conven t ion . 
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Th i s will apply to all cases w h e r e , t h r o u g h the lens of the Conven t ion , 
ce r t a in facts b e c o m e legally re levan t only because the case has r e a c h e d the 
E u r o p e a n C o u r t of H u m a n R i g h t s a n d only after it has done so. 

It is gene ra l ly t r u e , of course , t h a t wha t we call " fac t s" o r "legally 
re levant fac t s" a r e not s o m e t h i n g pure ly a n d s imply "object ive". O u t of 
the coun t l e s s " fac t s" of a p a r t i c u l a r case only se lec ted aspec t s come into 
jud ic ia l focus. Th i s only h a p p e n s once a specific legal qual i f ica t ion of the 
case is appl ied to t he given fact p a t t e r n by the cour t in ques t ion . In t u r n , of 
course , t he n o r m appl ied in o r d e r to give a legal qual i f ica t ion to a 
p a r t i c u l a r case is i tself chosen wi th respec t to perce ived facts . T h e r e is 
t hus a d y n a m i c a n d dia lec t ica l r e l a t i onsh ip b e t w e e n the facts and the 
n o r m . D e p e n d i n g on t h e choice of the appl icable n o r m , different facts 
come in to jud ic ia l focus - as if they were seen wi th a different set of 
g lasses . 

It follows t h a t facts which m i g h t be re levan t and decisive before the 
domes t i c cour t s will often not be re levan t and decisive before the 
E u r o p e a n C o u r t of H u m a n R igh t s . And vice versa . In S t r a s b o u r g we use 
a di f ferent set of pr inc ip les , doc t r ines a n d ru les , i.e. those based on the 
n o r m s of t he C o n v e n t i o n a n d e l abo ra t ed d u r i n g the fifty years of the 
C o u r t ' s j u r i s p r u d e n c e . T h e ident ica l factual p a t t e r n m a y t hus have been 
sc ru t in i sed from a n en t i re ly different legal perspec t ive or, as in this case , 
not sub jec ted to jud ic ia l sc ru t iny a t all. 

T h e p r o b l e m is not new. T h e C o u r t has always appl ied its own c r i t e r i a 
of wha t is factually r e levan t u n d e r t he Conven t ion . To m a i n t a i n o therwise 
would pu t us in t he role of M o n s i e u r j o u r d a i n 1 su rp r i s ed to find out t h a t he 
had been s p e a k i n g in " p r o s e " all a long. T o apply t he specific factual 
sc ru t iny r e l evan t u n d e r t h e Conven t i on is in the end, of course , the 
mission of t he E u r o p e a n C o u r t of H u m a n Righ t s . 

T h e r e is n o t h i n g u n u s u a l in this unless one is to r e m a i n a t t a c h e d to the 
u n e n l i g h t e n e d str ict s e p a r a t i o n of facts a n d law, questiones juris et questiones 

facti. M o d e r n legal phi losophy has long t r a n s c e n d e d this artificial 
d i s t inc t ion . T h e case before us a m p l y i l lus t ra tes t he need to d o so. This , 
however , has nega t ive impl ica t ions for the f r equen t ly used i n c a n t a t o r y 
fo rmula accord ing to which "we a r e not a fou r th - in s t ance c o u r t " and 
t h a t , consequen t ly , we leave exp lo ra t ion of facts to t he national cour t s . In 
s o m e cases , w h e r e the appl ican t compla ins of pure ly ev iden t i a ry defects on 
t he pa r t of t he na t iona l cour t s this m a y be the r ight a p p r o a c h . It is clearly 
not the r ight a p p r o a c h in those cases w h e r e t he na t i ona l cour t s have not 
had the o p p o r t u n i t y to cons ider the appl icabi l i ty of t he Conven t i on . 

T h e doc t r i ne r e q u i r i n g t h e e x h a u s t i o n of d o m e s t i c r e m e d i e s is only 
pa r t l y based on fo rmer Art ic le 26, now Art ic le 35, of t h e Conven t ion . 

1. M o n s i e u r j o u r d a i n is t h e m a i n c h a r a c t e r in M o l i e r e ' s p l ay The Imaginary Invalid. 
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Accord ing to this provision, however , the case can be d ismissed at any time, 
i.e. t he object ion by the r e s p o n d e n t G o v e r n m e n t is not l imi ted in t i m e to 
the per iod before t he admiss ib i l i ty s t age of t he case . T h i s was s imply a 
convenien t p rac t i ce of t he C o m m i s s i o n , i.e. not a weighty doc t r ine in t he 
usua l sense of t he word. Teleologica l analysis of the provision discloses 
t h a t it is conce rned wi th s o m e t h i n g m o r e t h a n fact-f inding a lone . I t s 
pu rpose , in t e r m s of i n t e r n a t i o n a l law, is s imply to pe rmi t the na t iona l 
cou r t s of the H igh C o n t r a c t i n g P a r t y to ab ide by the m i n i m a l legal and 
p r o c e d u r a l s t a n d a r d s r e q u i r e d by t h e C o n v e n t i o n and ou r C o u r t . T h e 
perce ived de lega t ion of fact-f inding to na t i ona l cour t s is s imply a by­
produc t of this basic i n t e r n a t i o n a l legal cour tesy based on the 
a s s u m p t i o n t h a t all m e m b e r S t a t e s will ab ide by t h e i r ob l iga t ions u n d e r 
t he Conven t i on . 

T h i s impl ies t h a t t he case before us could be d i smissed even af ter t he 
h e a r i n g . In my opinion th is would have b e e n the wisest t h i n g t o do unless 
we were wil l ing to p l u n g e in to d i rec t fact-f inding. 

I I 

T h e ac tua l fact p a t t e r n u n d e r cons ide ra t i on is legally qual if ied as an 
a l l ega t ion of excessive force used in performing a lawful arrest of a d r u g 
s m u g g l e r c ross ing the b o r d e r from A u s t r i a into Slovenia. 

T h e p r o c e d u r a l legal issue of r e a s o n a b l e suspicion (probable cause) 
a n t e c e d e n t to a r r e s t a n d of its a r t i cu lab le , conc re t e and specific n a t u r e , 
the leg i t imacy of its sources , e tc . has never b e e n ra ised by the app l i can t . 
Since t he legal i ty of the a r r e s t has not been cha l l enged we do not know 
how the Slovenian police a r r ived at t h e in fo rma t ion conce rn ing the 
app l i can t ' s a t t e m p t to s m u g g l e t he ecs tasy pills a n d o t h e r c o n t r a b a n d 
in to t he coun t ry . W e a r e , t h e r e f o r e , to a s s u m e t h a t t he bas is for t h e 
a r r e s t was lawful bo th in t e r m s of d o m e s t i c law a n d for t he pu rposes of 
t he C o n v e n t i o n . 

T h e next ques t i on is w h e t h e r t he app l ican t knew he was be ing a r r e s t e d , 
i.e. w h e t h e r his a l leged r e s i s t ance to a r r e s t could have b e e n the 
consequence of a jus t i f iable m i s t a k e of fact (error facti) on his p a r t . T h e 
G o v e r n m e n t m a i n t a i n e d all a long t h a t t he police officers p e r f o r m i n g the 
a r r e s t we re c lear ly ident i f iable because t he word " P O L I C I J A " was clear ly 
inscr ibed on the i r a n o r a k s . T h e app l i can t m a i n t a i n e d t h a t t he officers 
were not w e a r i n g these a n o r a k s and t h a t t hey a p p e a r e d to h im as 
"Nin j a s " a t t a c k i n g h im for no reason connec t ed wi th his c o n t r a b a n d . 
W h i l e this is difficult to bel ieve, since t h e app l ican t m u s t have b e e n 
nervous due to t he c o n t r a b a n d in his car , his c la im m a k e s sense only in 
t he con tex t of his p r e s u m e d res i s t ance to a r r e s t . In any event , even if t he 
police officers d id not wea r c lear ly d iscern ib le police ins ignia , it is difficult 
to believe t h a t a d r u g s m u g g l e r facing a un i fo rmed crowd of "Nin jas" 
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would a s s u m e he was be ing a t t a c k e d , such as for the pu rpose of robbery , 
e tc . 

C o n s e q u e n t l y , if we a s s u m e t h a t t h e app l ican t knew t h a t he w a s be ing 
a r r e s t e d a n d for a reason having to do wi th t he d rugs in t he glove 
c o m p a r t m e n t of his car , his r es i s t ance to t he lawful a r r e s t in p rog res s 
canno t be a t t r i b u t e d to a m i s t a k e of fact on his p a r t . And if t h e r e was no 
m i s t a k e on his pa r t as to wha t was going on, t h e r e was no jus t i f i ca t ion for 
his r e s i s t ance to a r r e s t . 

T h e r e m a i n i n g ques t ion , t he re fo re , is w h e t h e r this force was excessive for 
the pu rposes of effecting t h e a r r e s t . 

T h e p ropor t iona l i t y of t he use of force in such s i tua t ions clearly 
d e p e n d s on the behav iou r of the pe r son be ing depr ived of his or h e r 
l iberty. 

However , it is well e s t ab l i shed in c r imina l law tha t t he use of force in 
a r r e s t i n g suspec t ed violent c r imina l s c a n n o t be cons ide red only ex post 

facto. Vio len t s t rugg les , a l t e r c a t i o n s , e tc . , a r e typical of such s i t ua t i ons . 
T h e fine jud ic ia l ba l anc ing of factors l ead ing to the use of force m u s t 
t ake in to accoun t the a g i t a t e d s t a t e of mind of those p a r t i c i p a t i n g in self-
defence , defence of a n o t h e r and o t h e r necess i ty and du re s s s i tua t ions . In 
t e r m s of subs t an t ive c r imina l law such s i t ua t ions a r e ak in to jus t i f iab le 
use of force in self-defence. T h e use of force in self-defence m u s t be 
c o n t e m p o r a n e o u s wi th t he a t t a c k , p r o p o r t i o n a t e in o r d e r to cancel out 
t he unjust i f ied a t t ack , which i tself m u s t be unprovoked , e tc . T h e logic 
he re is s imi la r to t he logic of e x t r e m e e m o t i o n a l d is t ress s i t ua t ions in 
which the ac to r is g rea t ly provoked. Most c r imina l codes have provis ions 
to this effect. T h e pe rmiss ib le m a r g i n of t o l e rance is, t he re fo re , 
cons ide rab le as long as o t h e r c r i t e r i a of jus t i f ica t ion ( s i m u l t a n e i t y of 
force a n d counte r - fo rce , t he legal i ty of t he a r r e s t itself, knowledge on the 
pa r t of t he pe r son t h a t he or she is be ing a r r e s t e d , good faith and 
reasonab ly perce ived d a n g e r on the pa r t of t he police effecting t he a r r e s t , 
etc.) a r e sat isf ied. 

W h e n this logic is appl ied to e x e c u t i n g a lawful a r r e s t , it m e a n s t h a t the 
use of force will not be excessive if it was , in the view of the actor, (absolute ly) 
necessa ry to accompl i sh t he l eg i t ima t e dep r iva t ion of l iberty. If t he pe r son 
be ing a r r e s t e d res is t s , add i t iona l c o n t e m p o r a n e o u s force is jus t i f ied in 
o r d e r for t h e police t o accompl i sh t h e i r jus t i f i ed a im . T h i s t e s t is bo th 
subject ive a n d object ive. 

I refer to Art ic le 2 § 2 (b) of t he C o n v e n t i o n , w h e r e even the depr iva t ion 
of life is not r e g a r d e d as be ing in c o n t r a v e n t i o n of t he C o n v e n t i o n if it 
r e su l t s from t h e use of force which is no m o r e t h a n abso lu te ly necessa ry 
"in order to effect a lawful arrest or to prevent the escape of a person lawfully 
detained". 

It is i n t e r e s t i n g t h a t this provision subs is t s desp i t e the abol i t ion of the 
d e a t h pena l ty in Art ic le 1 of Pro tocol No. 6. T h e S t a t e is, in o t h e r words , 
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a u t h o r i s e d to use dead ly force in effecting a lawful a r r e s t - a l t h o u g h it is 
not a u t h o r i s e d to impose or execu t e a d e a t h pena l ty . Th i s except ion has to 
do precisely wi th t h e e x t r e m e c i r c u m s t a n c e s in self-defence, de fence of 
a n o t h e r , e tc . , i.e. wi th t he es tab l i shed c r imina l - l aw doc t r ines c o n c e r n i n g 
e m e r g e n c y s i tua t ions . In these s i t ua t ions t he ac to r ( p e r p e t r a t o r ) c a n n o t 
be expec ted to a r r ive a t an even -handed , r e a s o n a b l e , p r e m e d i t a t e d a n d 
en t i re ly ra t iona l decis ion conce rn ing the ques t i on w h a t force is "no m o r e 
t h a n absolu te ly necessa ry" . It is t a k e n for g r a n t e d t h a t in a l t e r ca t i ons of 
th i s kind - inc lud ing the effecting of an a r r e s t - ove r r eac t ion on b o t h sides 
is to be expec t ed . T h e r e is p l en ty of specific case- law to suppor t th is . 

At least superficially, it would s e e m , neve r t h e l e s s , t ha t t h e r e is a 
con t r ad ic t ion b e t w e e n the very ex i s t ence of t h e except ion ( p e r m i t t i n g 
t h e S t a t e to use dead ly force in effecting a lawful a r r e s t ) on t he one h a n d 
a n d the r e q u i r e m e n t t h a t this use of deadly force, a t least in r e t ro spec t , be 
found to be "absolutely necessary" on the o t h e r h a n d . Th i s con t rad ic t ion can 
only be exp la ined teleologically. W e m u s t b e a r in m i n d t h a t t h e f r a m e r s of 
t he Conven t i on did not wan t to open the door to the l iberal use of dead ly 
force in effecting lawful a r r e s t s . T h e y could not , however , have i n t e n d e d in 
such e m e r g e n c y s i t ua t ions to impose the s tr ict a n d abso lu te 
r e a s o n a b l e n e s s s t a n d a r d . 

If t he use of deadly force is explicit ly p e r m i t t e d u n d e r the C o n v e n t i o n to 
effect a lawful a r r e s t , t h e n use of force - if pe rce ived as necessary - is a 

fortiori p e r m i t t e d if it does not resu l t in d e a t h bu t in bodily injury. 

Il l 

Finally, the q u e s t i o n ar ises as to the liability for an injury su s t a ined 
d u r i n g and due to t he use of this add i t iona l force appl ied by the police. 

T h e u n i n t e n d e d injury, h e r e , is c lear ly w h a t subs t an t ive c r imina l law 
calls a " p r e t e r i n t e n t i o n a l " consequence (one go ing beyond wha t was 
i n t e n d e d ) . T h e l iabil i ty for t h e consequences going beyond the ac to r ' s 
d i rec t i n t en t is i m p u t e d if t hey a r e a t least t he resu l t of t he ac to r ' s 
recklessness (conscious negl igence) or (unconsc ious) neg l igence - bu t 
only if t he act i tself is p u n i s h a b l e in its negl igent form. In such cases the 
ac tor , even if he did not know exact ly w h a t t he c o n s e q u e n c e s of his act 
would be , bu t could have a n d should have known t h a t such c o n s e q u e n c e s 
m a y occur , is l iable for the u n i n t e n d e d resu l t of his act also. 

Theore t i ca l ly , a t least , t he app l i can t ' s b r o k e n j a w in th is case could 
have b e e n the resu l t of d i rec t i n t e n t (dolus directus) of the police officers. 
Everybody is p r e s u m e d to i n t e n d the n a t u r a l c o n s e q u e n c e s of his or her 
ac ts . T h e b u r d e n would in pr inc ip le be on the police to show t h a t they did 
not in t end to cause the injury t he app l ican t compla in s of. Th i s , however , 
would imply t h a t in th is case t he natural resu l t of t he ac t ions of t he police 
officers was a b r o k e n j aw . T h i s in t u r n would imply t h a t t he police officers 
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had i n t e n d e d to injure t he appl icant and tha t they accompl i shed exact ly 
wha t they had i n t ended . 

In t e r m s of Selmouni v. France ( [ G C ] , no. 25803/94, E C H R 1999-V), a 
j u d g m e n t which b r o u g h t the U n i t e d Na t ions Conven t i on aga ins t T o r t u r e 
(" the C A T " ) def ini t ion of t o r t u r e into our own j u r i s p r u d e n c e , th is could 
a m o u n t to t o r t u r e . T h e ques t i on would t h e n be : was t he app l i can t ' s pain 
and suffering severe and did the police have the specific i n t en t (dolus 
specialis), for e x a m p l e , to d i s c r i m i n a t e aga ins t or pun i sh the appl icant? If 
we cons ide red t he pa in a n d suffer ing u n d e r g o n e by the app l i can t to be less 
t h a n " s e v e r e " t h e n , in t e r m s of t he C A T , we would be s p e a k i n g of 
" i n h u m a n and d e g r a d i n g t r e a t m e n t " . 

H e r e it is i m p o r t a n t to e m p h a s i s e again t h a t bo th t o r t u r e a n d i n h u m a n 
a n d d e g r a d i n g t r e a t m e n t do r e q u i r e d i rec t i n t en t (dolus directus) on the 
p a r t of t he police officers. On ly in except iona l c i r c u m s t a n c e s , for 
e x a m p l e , w h e r e the appl ican t is neg lec ted in a pr i son , will negl igence 
suffice. T h i s is clearly not such an excep t iona l s i t ua t ion . 

T h e police behav iou r he re , unl ike t he posi t ion in the Selmouni case, 
w h e r e t he abuses were sadis t ic and w h e r e they occu r red after the 
app l ican t had b e e n depr ived of his l iberty, was , at wors t , an ove r reac t ion 
to t he app l i can t ' s a t t e m p t e d escape . T h e injury caused by this comba t ive 
ove r reac t ion was not d i rec t ly i n t e n d e d , i.e. it was a " p r e t e r i n t e n t i o n a l " 
consequence of t he l eg i t ima t e use of force. In t he worst scenar io , 
t he re fo re , t h e injury could be a t t r i b u t e d to police officers ' recklessness 
(conscious neg l igence) , bu t not to t he i r i n t en t . Since i n h u m a n a n d 
d e g r a d i n g t r e a t m e n t does r e q u i r e d i rec t i n t e n t , t he injury h e r e could 
not , in my opinion, be descr ibed as e i t he r " t o r t u r e " or as " i n h u m a n a n d 
d e g r a d i n g t r e a t m e n t . " 

U n d e r t he less e x t r e m e , bu t far m o r e likely scenar io , however , we 
would cons ider the injury s u s t a i n e d by the appl icant to have been an 
u n i n t e n d e d consequence of t he intentional use of force by the police 
officers. Accord ing to the police officers' story, t he app l i can t , once 
a p p r e h e n d e d , a t t e m p t e d to escape . Th i s in t u r n r e su l t ed in two officers 
t h rowing themse lves upon h im, knocking him over and pu l l ing h im to t he 
g r o u n d . In this scenar io t he i n t e n t i o n a l use of force was provoked by the 
app l i can t ' s a t t e m p t to escape . T h e c o n s e q u e n t injury m a y be seen as 
en t i re ly foreseeable or not . However , even if foreseeable , it would in t he 
worst possible case only be a t t r i b u t a b l e to police officers ' conscious 
neg l igence . Since conscious neg l igence does not legally resu l t in i n h u m a n 
and d e g r a d i n g t r e a t m e n t , we could not he r e speak, even in t he worst 
possible scena r io , of a violat ion of Art ic le 3 of t he Conven t ion . 

T h e n a t u r e of the injury, t he j a w b o n e b r o k e n in two places , is cons i s ten t 
wi th this s tory, i.e. wi th t he app l i can t ' s h i t t i n g a hard object - a l legedly the 
b u m p e r on a n e a r b y ca r - , w h e r e a s such injury is c lear ly not cons is ten t 
wi th s imple " p u n c h i n g " as c o n t e n d e d by the app l i can t . 
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Given the police 's i n t e r n a l d isc ipl inary ru les in Slovenia, it is highly 
unl ikely tha t t h e officers would have d i rec t ly i n t e n d e d (dolus directus) to 
b r e a k the j aw. Such bodily injury is bound to be r e p o r t e d by the 
aggr ieved pe r son and b r ing upon the officers at least i n t e rna l discipl inary 
ac t ion by the police a u t h o r i t i e s . As a m e m b e r of the U n i t e d N a t i o n s 
C o m m i t t e e aga ins t T o r t u r e , I have had the o p p o r t u n i t y to a c q u a i n t 
myself wi th t he pe r s i s t en t a t t e m p t s by undisc ip l ined police forces from 
all over t he world to hide t he effects of t o r t u r e or i n h u m a n a n d d e g r a d i n g 
t r e a t m e n t of t he i r v ic t ims. It is not l ikely t h a t officers ben t on i n h u m a n 
a n d d e g r a d i n g t r e a t m e n t would in tend to cause an injury such as would 
clearly necess i t a t e medica l ass i s tance and the inevi table medica l 
r e p o r t i n g of t he injur)-. 

T h e persona l h a n d w r i t t e n s t a t e m e n t by t he app l i can t to t he effect t h a t 
t he injury was no t t he fault of the police is on t he record . Its p roba t ive 
va lue would have b e e n less, h a d it me re ly b e e n s igned by t h e app l i can t , 
we re it w r i t t e n in Slovenian and not in the app l i can t ' s na t ive G e r m a n 
l a n g u a g e , a n d were t he app l ican t not an individual e x t r e m e l y d is t rus t fu l 
of t h e foreign e n v i r o n m e n t in which he found himself. It is difficult to 
believe t h a t such an individual could be bull ied in to wr i t i ng and signing 
a n explicit s t a t e m e n t e x o n e r a t i n g the police. T h e app l ican t a l leges 
"psychological t e r r o r " bu t does not specifically d e m o n s t r a t e wha t kind ol 
t h r e a t s could p e r s u a d e a mu l t i p l e body-bui ld ing c h a m p i o n to wr i t e a 
s t a t e m e n t saying: "Ifell, flitting my face against the wing of the car and injuring 
my jaw. /Signature! This happened yesterday between 5 and 6 p.m." ( t r a n s l a t i o n ) . 

I the re fore t end to believe t h a t the app l ican t had a t t e m p t e d to escape , 
t ha t t he two officers had knocked h im down in o r d e r to p reven t his 
e scap ing and tha t he s t ruck his chin aga ins t t he b u m p e r of a n e a r b y car . 

IV 
T h e C o m m i s s i o n ' s r epor t m a k e s m u c h of insufficient inves t iga t ion on 

the pa r t of the r e s p o n d e n t S t a t e , who was r e q u i r e d by the b u r d e n of proof 
to show t h a t the app l i can t , w h o m the Slovenian police a p p r e h e n d e d in 
good hea l t h , was not in jured t h r o u g h the excessive force used by the 
police. 

But to m a k e the r e s p o n d e n t S t a t e b e a r t he i n t e r n a t i o n a l legal 
c o n s e q u e n c e s of t he lack of jud ic ia l inves t iga t ion is to pu t it in a ca tch-22 
s i tua t ion . T h e absence of jud ic i a l inves t iga t ion h e r e is c lear ly t h e 
consequence of t he non -exhaus t i on of d o m e s t i c r e m e d i e s . T h e non-
e x h a u s t i o n of domes t i c r e m e d i e s on t he pa r t of the appl icant 
c o m p l a i n i n g he could not r e a c h t h e C o n s t i t u t i o n a l C o u r t w i th his 
cons t i t u t iona l compla in t is in t u r n t he s imple consequence of the fact 
t ha t the app l i can t never compla ined of police a b u s e . 

Before he i ssued t h e so-cal led inves t iga t ion o rde r , which m a r k s t he 
official b e g i n n i n g of c r imina l p r o c e d u r e u n d e r Slovenian law, t he 
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inves t iga t ing m a g i s t r a t e duly q u e s t i o n e d the app l i can t . T h e app l i can t did 
not compla in . At his t r ia l too, he had an o p p o r t u n i t y to a l lege i l l - t r ea tmen t 
by t he police. H e did not compla in . T h e only b u r d e n he had at these and 
l a t e r s t ages of t he c r imina l p roceed ings was t he so-called b u r d e n of 
a l l ega t ion (onus projerrendi). M e r e a l l ega t ion a t any of t he se s tages would 
have a u t o m a t i c a l l y t r i gge red an official inves t iga t ion in to t he a l leged use 
of excessive force by the pol ice. O n the basis of t he r eco rd of these 
a l l ega t ions it would have b e e n for t he p r o s e c u t o r to r e q u e s t ex officio a 
jud ic ia l inqui ry aga ins t the suspec ted police officers. T h a t could have 
r e su l t ed in a c r imina l t r ial of the police officers. 

T h e r e is n o t h i n g in the r eco rd t h a t would sugges t t ha t the appl icant 
ever m a d e such an a l l ega t ion . His cons t i t u t i ona l compla in t u n d e r 
d o m e s t i c law would likewise have been dec la red inadmiss ib le for the 
s a m e reason his app l ica t ion in S t r a s b o u r g would have been inadmiss ib le , 
we re it not for t he G o v e r n m e n t ' s omiss ion to p lead the n o n - e x h a u s t i o n of 
d o m e s t i c r e m e d i e s in good t i m e . 

For t he se r ea sons , I vo ted aga ins t a viola t ion of Ar t ic le 3 . 
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* 
* * 

Le requérant fut arrêté en septembre 1995 avec deux autres personnes. Il affirme 
avoir été at taqué sans avertissement par plusieurs policiers armés et masques et 
que, bien qu'il n'eût opposé aucune résistance, on le tira brutalement jusqu'au 
capot d'une voiture en ne cessant de le frapper à la tête et qu'on le menotta. Le 
lendemain, un médecin l'examina et le fit conduire à l'hôpital, où une radio révéla 
une fracture de la mâchoire. Le requérant refusa de subir une opération. Le 
3 octobre 1995, il déposa une demande de mise en liberté, que le tribunal 
régional écarta le 26 octobre. Dans l'intervalle, cette juridiction avait décidé de 
prolonger la détention, et la cour d'appel avait rejeté le recours de l'intéressé 
contre cette décision. Le tribunal régional repoussa le 22 décembre une nouvelle 
demande de mise en liberté déposée le 29 novembre. Entre-temps, le tribunal 
régional avait décidé une nouvelle fois de prolonger la détention de l'intéressé, 
que la cour d'appel avait débouté de son recours. Pendant la détention, la 
correspondance du requérant fut contrôlée. Celui-ci affirme aussi que les 
autorités pénitentiaires ne lui ont pas donné d'analgésiques. Dans la procédure 
devant la Cour, le Gouvernement a produit le rapport d'une commission de la 
police remontant à 1995 dans lequel il était indiqué que le requérant avait été 
maîtrisé alors qu'il tentait de s'enfuir et que son visage avait heurté le garde-
boue d'un véhicule alors qu'on le projetait au sol. Le rapport conclut que le 
recours à la force était justifié. 

1. Exceptions préliminaires du Gouvernement: quant à l'exception tirée du non-
épuisement des voies de recours internes, elle n'avait pas été soulevée au stade de 
l'examen de la recevabilité par la Commission européenne des Droits de 
l 'Homme ; il y a donc forclusion. Quant à la circonstance que la Commission ait 
examiné les faits sur le terrain de l'article 5 §§ 4 et 5 alors que le requérant 
n'avait pas invoqué ces dispositions, les organes de la Convention ont compétence 
pour apprécier les faits au regard de l'ensemble de ses exigences et il leur est 
loisible de donner aux faits une qualification juridique différente de celle que 
leur attribue le requérant. La compétence de la Cour dans les affaires examinées 

1. R é d i g é p a r le g re f f e , il ne lie p a s la C o u r . 
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par la Commission étant définie par la décision de celle-ci sur la recevabilité, la 
Cour a compétence pour connaître de ces griefs. 
2. Article 3 : a) Il ne prête pas à controverse que la blessure du requérant s'est 
produite au cours de son arrestation. L'opération d'arrestation avait été 
programmée et la police avait eu assez de temps pour évaluer les risques 
éventuels et prendre toutes les mesures nécessaires pour procéder à l 'arrestation. 
Manifestement, les policiers surpassaient en nombre les suspects et le 
comportement du requérant n'était pas menaçant. Dès lors, eu égard à la nature 
particulièrement sévère de la blessure et aucune juridiction nationale ne s'étant 
prononcée sur les faits, il incombe au Gouvernement de démontrer à l'aide 
d'arguments convaincants que le recours à la force n'était pas excessif. Le 
rapport produit par lui a été établi par l 'administration de la police, dont des 
membres avaient été impliqués dans l'arrestation. Il ne précise pas les éléments 
de preuve sur lesquels il se fonde et il ne semble pas que d'autres témoins que les 
policiers aient été entendus. Le Gouvernement n'a pas non plus expliqué pourquoi 
le rapport n'a été produit qu'à un stade avancé de la procédure. Compte tenu du 
caractère sévère de la blessure, le Gouvernement n'a pas fourni d'arguments 
convaincants ou crédibles pouvant expliquer ou justifier le degré de force 
employé. La force utilisée était donc excessive et injustifiée dans les 
circonstances. La blessure a indubitablement causé des souffrances d'une gravité 
telle qu'elle s'analyse en un traitement inhumain. 

Conclusion : violation (six voix contre une). 
b) Quant au traitement subi par lui pendant sa détention, le requérant ne conteste 
pas qu'un médecin ait été appelé à sa demande le lendemain de son arrestation. 
Après quoi l'intéressé s'est fait régulièrement examiner et il a refusé de subir une 
opération. Aucune question ne se pose sur le terrain de l'article 3 à cet égard. 
Quant au fait qu'on ne lui ait pas fourni d'analgésiques, ce traitement n'atteint 
pas le degré de gravité voulu par l'article 3. 
Conclusion : non-violation (unanimité). 
3. Article 5 § 4 : l 'examen des deux demandes de mise en liberté formées par le 
requérant, qui a pris chaque fois vingt-trois jours, n'a pas été mené «à bref délai», 
et le fait que les recours de l'intéressé contre les prolongations de sa détention 
fussent pendants devant la cour d'appel n'a aucune incidence sur cette conclusion, 
la procédure relative aux demandes de mise en liberté étant indépendante de celles 
relatives aux prorogations, déclenchées à l'initiative des autorités. 
Conclusion : violation (unanimité). 
4. Article 5 § 5: la loi slovène réserve le droit à réparation aux cas où la privation 
de liberté était irrégulière ou résultait d'une erreur. Comme rien n'indiquait que 
le cas du requérant entrait dans ces catégories, le droit de l'intéressé à réparation 
n'a pas été garanti avec un degré de certitude suffisant. 
Conclusion : violation (unanimité). 
5. Article H: l'ingérence dans le droit du requérant au respect de sa 
correspondance était prévue par la loi et poursuivait un but légitime - la défense 
de l'ordre et la prévention des infractions pénales. Toutefois, il n'existait aucune 
raison impérieuse de contrôler la correspondance pertinente, dont il importait de 
respecter la confidentialité. 
Conclusion : violation (unanimité). 
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Article 41 : la Cour alloue des sommes pour dommage moral ainsi que pour frais et 
dépens. 
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En l 'af fa ire R e h b o c k c. S l o v é n i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en une c h a m b r e c o m p o s é e de : 
M ' N F E. FAIM,présidente, 
M M . L. FERRARI BRAVO, 

GAUKUR JÔRU.NDSSON, 
R . TÛRMEN, 
B . ZUPANCIC, 
T . PANTÎRU, 

R . MARVSTE, juges, 
et d e M . M . O'BOYLE, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e d u conseil les 16 ma i et 7 n o v e m b r e 

2000, 
R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é t é dé fé rée à la C o u r en appl ica t ion des disposi t ions 
appl icables avan t l ' en t r ée en v igueur du Pro tocole n" 11 à la Conven t i on 
de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la 
C o n v e n t i o n » ) pa r la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la 
C o m m i s s i o n » ) le 11 s e p t e m b r e 1999 (ar t ic le 5 § 4 du Protocole n" 11 et 
anc ien ar t ic le 48 de la C o n v e n t i o n ) . 

2. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n" 29462/95) d i r igée 
con t re la R é p u b l i q u e de Slovénie et d o n t un r e s so r t i s san t a l l e m a n d , 
M . E r n s t Rehbock («le r e q u é r a n t » ) , avai t saisi la Commis s ion le 
17 s e p t e m b r e 1995 en v e r t u de l ' anc ien a r t ic le 25 de la Conven t ion . 

3. Le r e q u é r a n t a l légua i t en pa r t i cu l i e r qu ' i l avait é té soumis à un 
t r a i t e m e n t i ncompa t ib l e avec l 'ar t ic le 3 de la C o n v e n t i o n , qu ' i l n 'avai t 
pas eu la possibi l i té d ' i n t r o d u i r e un r ecour s afin qu ' i l fût s t a t u é à b re f 
délai su r la légal i té de sa d é t e n t i o n , c o m m e le r e q u i e r t l 'ar t ic le 5 § 4 d e 
la Conven t ion , q u e son dro i t à r é p a r a t i o n g a r a n t i pa r l 'ar t icle 5 § 5 de la 
C o n v e n t i o n n 'ava i t pas é t é r e spec té et qu ' i l y avait eu i n g é r e n c e dans sa 
c o r r e s p o n d a n c e en viola t ion de l 'ar t ic le 8 de la C o n v e n t i o n . 

4. La C o m m i s s i o n a déc la ré la r e q u ê t e en p a r t i e recevable le 20 m a i 
1998. D a n s sa décis ion sur la recevabi l i té , elle a relevé que le 
g o u v e r n e m e n t slovène («le G o u v e r n e m e n t » ) n 'ava i t fait a u c u n 
c o m m e n t a i r e q u a n t à l ' observa t ion p a r le r e q u é r a n t de l ' exigence 
re la t ive à l ' é p u i s e m e n t des voies de r ecour s i n t e r n e s énoncée à l ' ancien 
ar t ic le 26 de la C o n v e n t i o n . La C o m m i s s i o n a donc e s t imé q u e les pa r t i e s 
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p e r t i n e n t e s de la r e q u ê t e ne pouva ien t ê t r e re je tées pour n o n - é p u i s e m e n t 
des voies de recours i n t e r n e s . 

5. D a n s son r a p p o r t du 23 avril 1999 (anc ien ar t ic le 31 de la 
C o n v e n t i o n ) 1 , la C o m m i s s i o n a e x p r i m é l'avis qu ' i l y avai t eu viola t ion 
des a r t ic les 3, 5 §§ 4 et 5, et 8 de la C o n v e n t i o n (en ra ison du f i l t rage de 
la c o r r e s p o n d a n c e d u r e q u é r a n t avec la C o m m i s s i o n ) . P a r a i l leurs , la 
C o m m i s s i o n a e s t imé qu ' i l n 'y avai t pas eu viola t ion de l 'ar t icle 8 de la 
Conven t i on du fait du f i l t rage du r e s t e de la c o r r e s p o n d a n c e du r e q u é r a n t . 

6. Le r e q u é r a n t a bénéficié d e l ' ass is tance j ud i c i a i r e . 
7. Le 20 s e p t e m b r e 1999, un collège de la G r a n d e C h a m b r e a déc idé 

q u e l 'affaire devai t ê t r e e x a m i n é e pa r u n e c h a m b r e cons t i tuée au sein de 
l ' une des sect ions d e la C o u r (ar t ic le 5 § 4 du Protocole n" 11 à la 
C o n v e n t i o n , c o m b i n é avec les a r t i c les 100 § 1 et 24 § 6 du r è g l e m e n t de 
la C o u r ) . Pa r la su i t e , la r e q u ê t e a é t é a t t r i b u é e à la p r e m i è r e sect ion 
(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de ce t t e sect ion, la c h a m b r e 
c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) a é t é 
cons t i t uée c o m m e prévu pa r l 'ar t icle 26 § 1 du r è g l e m e n t . 

8. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé un m é m o i r e . 
9. U n e a u d i e n c e s'est t e n u e en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 16 m a i 2000 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 
M. L. BEMBIC, p r o c u r e u r g é n é r a l , 
M m e s M. REMIC, p r o c u r e u r , 

M. SMIT, adjointe au r e p r é s e n t a n t p e r m a n e n t 
de la Slovénie a u p r è s du Conse i l de l 'Europe , 

M. M. GRANDA, expe r t consei l le r 
a u p r è s du G o u v e r n e m e n t , 

- pour le requérant 
M" F .X. BREM, avocat au b a r r e a u 

de R o t t e n b u r g (A l l emagne ) , conseil, 
M. E. HIPPEL, interprète. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M' B r e m , M"" R e m i c et 
M. Bembic . 

agent, 
coagente, 

conseillers : 

1. Note du greffe : le r a p p o r t es t d i s p o n i b l e a u g re f fe . 
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E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. Le t r a i t e m e n t a u q u e l a é t é s o u m i s l e r e q u é r a n t lors d e s o n 
a r r e s t a t i o n p u i s p e n d a n t sa d é t e n t i o n 

1. Le traitement auquel a été soumis le requérant lors de son arrestation 

10. Le 8 s e p t e m b r e 1995, vers 14 h e u r e s , le r e q u é r a n t t r ave r sa la 
f ront ière qu i s é p a r e l 'Aut r iche et la Slovénie, p r è s de Sent i l j , à bord 
d ' u n e vo i tu re a p p a r t e n a n t à sa c o m p a g n e . Il t r a n s p o r t a i t d a n s la vo i tu re 
un p a q u e t de c o m p r i m é s q u ' u n e conna i s sance d 'or ig ine slovène lui avait 
d e m a n d é de p o r t e r en Slovénie. Il omi t de d é c l a r e r cet é l é m e n t aux 
d o u a n i e r s . A 16 h 55 le m ê m e j o u r , le r e q u é r a n t fut a r r ê t é p a r la police 
slovène à Dolic , à q u e l q u e so ixante-d ix k i l omè t r e s de la f ron t iè re , où il 
é ta i t a t t e n d u pour r e m e t t r e les c o m p r i m é s à u n e a u t r e p e r s o n n e . 

11. Les c i r cons tances d e l ' a r r e s t a t i on p r ê t e n t à con t rove r se e n t r e les 

pa r t i e s . 
12. D ' a p r è s la vers ion qu ' i l a d o n n é e , le r e q u é r a n t s 'est r e t rouvé 

encerc lé p a r six h o m m e s p o r t a n t u n e c a r a b i n e à canon scié et des 
p is to le ts . Ils é t a i en t vê tu s de noi r et p o r t a i e n t des m a s q u e s noirs . Ils 
a t t a q u è r e n t le r e q u é r a n t sans lui l ance r d ' a v e r t i s s e m e n t . D ' a u t r e s 
h o m m e s se t e n a i e n t à p r o x i m i t é . Le r e q u é r a n t fut m a î t r i s é e t n 'opposa 
a u c u n e r é s i s t ance . Bien qu ' i l c r iâ t en a l l e m a n d et en ang la i s qu ' i l ne 
rés is ta i t pas , il fut t r a î n é b r u t a l e m e n t j u s q u ' a u capot d ' u n e vo i tu re . D e u x 
h o m m e s le m a i n t i n r e n t f e r m e m e n t et p o u s s è r e n t la p a r t i e s u p é r i e u r e de 
son corps con t r e le capo t . O n lui mi t les m a i n s d a n s le dos et on le 
m e n o t t a . En m ê m e t e m p s , q u a t r e a u t r e s h o m m e s le f rappa ien t à la t ê t e 
de leurs poings et à l 'a ide d e m a t r a q u e s . Il fut g r i è v e m e n t blessé au visage 
et il souffrait b e a u c o u p . 

13. D a n s son m é m o i r e du 25 n o v e m b r e 1999, le G o u v e r n e m e n t 
exp l iqua q u e le r e q u é r a n t avai t é t é a r r ê t é d a n s le c ad re d ' u n e act ion 
p r o g r a m m é e p a r les a u t o r i t é s c o m p é t e n t e s su r la base d e leurs 
d o n n é e s opé ra t i onne l l e s . En c o n s t i t u a n t l ' équ ipe c h a r g é e de p rocéder à 
l ' a r r e s t a t i on , les a u t o r i t é s ava ien t g a r d é à l 'espr i t le fait que le 
r e q u é r a n t , qu ' e l l e s s o u p ç o n n a i e n t d ' ê t r e u n t r a f i quan t de s tupéf ian t s , 
é t a i t e x t r ê m e m e n t fort ca r il avai t r e m p o r t é à p lus ieurs repr i ses le 
c h a m p i o n n a t a l l e m a n d de muscu l a t i on . 

14. D a n s ses observa t ions ora les d e v a n t la C o u r , le G o u v e r n e m e n t 
s 'est appuyé sur les conclus ions auxque l l e s é ta i t p a r v e n u e une 
commiss ion de trois m e m b r e s é tab l ie sur o rd re du chef de 
l ' a d m i n i s t r a t i o n d e la police d e Slovenj G r a d é e le 9 février 1996 en vue de 
d é t e r m i n e r si l 'usage de la force d u r a n t l ' a r r e s t a t i on du r e q u é r a n t avait 
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é t é jus t i f ié . Le r a p p o r t fut a d o p t é le 8 m a r s 1996 et le G o u v e r n e m e n t en a 
fourni une copie à la C o u r le 23 mai 2000 à l ' issue de l ' audience su r le fond 
de l 'affaire. En ses pa r t i e s p e r t i n e n t e s , le r appor t est ainsi l ibel lé : 

« (...) Q u a t r e e n q u ê t e u r s de la po l ice j u d i c i a i r e f u r en t d é s i g n é s afin d ' a p p r é h e n d e r les 
t r a f i q u a n t s (...) I ls p o s s é d a i e n t un é q u i p e m e n t s t a n d a r d ( v e s t e d ' i d e n t i f i c a t i o n e t a r m e 
p e r s o n n e l l e ) . P a r a i l l e u r s , ils é t a i e n l p o r t e u r s d ' u n é q u i p e m e n t p e r m e t t a n l de m e n o t t e r 
e t d e m a î t r i s e r les s u s p e c t s (...) 

S u r le p a r k i n g , les e n q u ê t e u r s s ' a p p r o c h è r e n t (des s u s p e c t s ] , c r i è r e n t « s t o p ! po l ice ! » 

et d e m a n d è r e n t a u x s u s p e c t s de ne p lus b o u g e r (...) L e s e n q u ê t e u r s B. e t K . 

s ' a p p r o c h è r e n t [du r e q u é r a n t ] et e s s a y è r e n t d e le fou i l l e r (...) [Le r e q u é r a n t ) d é s o b é i t 

à l e u r o r d r e d e ne p a s b o u g e r et t e n t a d e s ' en fu i r . L e s e n q u ê t e u r s B. et K. l ' en 

e m p ê c h è r e n t e n s ' e m p a r a n t d e lui . Ils e s s a y è r e n t de lui b l o q u e r le c o u d e (...) K t a n t fort 

p h y s i q u e m e n t , [le r e q u é r a n t ] t e n t a d e se d é g a g e r . L e s e n q u ê t e u r s c o n t i n u è r e n t à le 

b l o q u e r af in de l ' e m p ê c h e r de s ' é c h a p p e r . E n r a i s o n d e s a fo rce , ils n e r é u s s i r e n t p a s à 

a c h e v e r l e u r p r i s e en m a i n t e n a n t [le r e q u é r a n t ] d e b o u t et se m i r e n t d o n c d ' a c c o r d p o u r 

p o u s s e r [le r e q u é r a n t ] c o n t r e le sol . C o m m e [le r e q u é r a n t ] t e n t a à n o u v e a u d e se 

l i b é r e r , les e n q u ê t e u r s d u r e n t le p l a q u e r a u sol à l ' e n d r o i t m ê m e où ils se t r o u v a i e n t . 

C o m m e [le r e q u é r a n t ] r é s i s t a i t et q u ' i l y a v a i t u n r i s q u e q u ' i l n ' e s s a y e à n o u v e a u d e 

s ' é c h a p p e r , ils ne p u r e n t cho i s i r un m e i l l e u r e n d r o i t où il n 'y a u r a i t a u c u n d a n g e r d e 

b l e s s u r e s . Ils p l a q u è r e n t [le r e q u é r a n t ] c o n t r e le sol e n t r e les v o i t u r e s s t a t i o n n é e s . 

D a n s le feu d e l ' a c t i o n , le v i s a g e [du r e q u é r a n t ] h e u r t a le g a r d e - b o u c d ' u n e v o i t u r e 

s t a t i o n n é e a ins i q u e le g o u d r o n d u p a r k i n g . Les e n q u ê t e u r s [le] m e n o t t è r e n t p e n d a n t 

q u ' i l g i sa i t s u r le so l . 

L e s [ t ro i s ] s u s p e c t s f u r e n t e n s u i t e c o n d u i t s a u c o m m i s s a r i a t d e Slovenj G r a d é e . A u 

m o m e n t d e l ' a r r e s t a t i o n , [le r e q u é r a n t ] ne se p l a ign i t d ' a u c u n e d o u l e u r ou b l e s s u r e (...) 

Le 8 s e p t e m b r e , à 16 h 5 5 , [les t r o i s s u s p e c t s ] l u r e n t p l a c é s en d é t e n t i o n (...) et le 
10 s e p t e m b r e 1995 , ils f u r en t c o n d u i t s d e v a n t le j u g e d ' i n s t r u c t i o n d u t r i b u n a l d e 
d i s t r i c t d e Slovenj G r a d é e , q u i d é l i v r a un m a n d a t de d é p ô t (...) 

L e 9 s e p t e m b r e 1995, [le r e q u é r a n t ] s e p l a i g n i t d ' u n e d o u l e u r à la m â c h o i r e (...) Il fut 

c o n d u i t a u c e n t r e m é d i c a l d e Slovenj G r a d é e , où il fut é t a b l i cpie sa m â c h o i r e i n f é r i e u r e 

é t a i t c a s s é e et q u ' i l ava i t sub i u n e g r a v e lés ion c o r p o r e l l e (...) 

S u r la b a s e d ' i n f o r m a t i o n s r e c u e i l l i e s avec so in , la c o m m i s s i o n c o n c l u t q u e les 

e n q u ê t e u r s d e po l i ce j u d i c i a i r e K. e t B . a v a i e n t a g i c o r r e c t e m e n t e t d a n s le r e s p e c t d e 

la loi. L e s b l e s s u r e s s u b i e s [ p a r le r e q u é r a n t ] a v a i e n t é t é o c c a s i o n n é e s u n i q u e m e n t s u r 

le l ieu d e l ' a r r e s t a t i o n a u m o m e n t où l ' i n t é r e s s e ava i t é t é p l a q u é a u sol (...) 

E n a r r ê t a n t [le r e q u é r a n t ] , les e n q u ê t e u r s o n t fait u s a g e d e s f o r m e s les p l u s d o u c e s 
d e c o e r c i t i o n , à s a v o i r la force p h y s i q u e e t les m e n o t t e s . Us o n t a i n s i p u e m p ê c h e r u n e 
p e r s o n n e a r r ê t é e s u r le lieu d ' u n dél i t de s ' é c h a p p e r . [Le r e q u é r a n t ] a é t é b l e s s é p a r c e 
qu ' i l ava i t o p p o s é u n e r é s i s t a n c e à son a r r e s t a t i o n et p a r c e q u e les e n q u ê t e u r s ont d o n c 
é t é d a n s l ' i m p o s s i b i l i t é d e le p l a q u e r a u sol à u n a u t r e e n d r o i t e t e n r e c o u r a n t m o i n s à la 
force . 

La c o m m i s s i o n c o n c l u t q u ' i n d é p e n d a m m e n t d e ses c o n s é q u e n c e s , le r e c o u r s à la force 

é t a i t j u s t i f i é et c o n f o r m e à l ' a r t i c l e 54 d e la loi s u r les a f f a i r e s i n t é r i e u r e s , a ins i q u ' a u x 

a r t i c l e s 9 cl 12 d e l ' i n s t r u c t i o n s u r le r e c o u r s à d e s m e s u r e s c o e r c i t i v e s (...) » 
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15. P a r une l e t t r e du 23 m a i 2000, le G o u v e r n e m e n t a é g a l e m e n t 
informé la C o u r , à la d e m a n d e de celle-ci, q u e les pol iciers ayant 
par t ic ipé à l ' opé ra t ion é t a i e n t au n o m b r e de t re ize et q u e d e u x d ' e n t r e 
eux ava ien t é té dés ignés pour m e n o t t e r le r e q u é r a n t . 

2. Le traitement auquel a été soumis le requérant durant sa détention 

16. Aprè s son a r r e s t a t i o n , le r e q u é r a n t fut placé en g a r d e à vue à 
Slovenj G r a d é e . Il a aff i rmé à la C o u r qu ' i l avai t souffert de m a u x de t ê t e 
et avai t eu des t r o u b l e s de la vision, et qu ' i l avai t é té e x a m i n é pa r u n 
médec in p o u r la p r e m i è r e fois d a n s la m a t i n é e du 9 s e p t e m b r e 1995. C e 
jour - là , à 14 h 50, il écrivit et s igna u n e déc l a r a t i on - selon lui sur 
in s t ruc t ion de la police - d a n s laque l le il ind iqua i t qu ' i l é t a i t t o m b é et 
que son visage avai t h e u r t é le bo rd d ' u n e voi ture le j o u r p r é c é d e n t . 

17. Le G o u v e r n e m e n t a déc la ré que le r e q u é r a n t s 'é ta i t p la in t pour la 
p r e m i è r e fois de d o u l e u r s à la m â c h o i r e a u p r è s du policier de g a r d e dans 
la m a t i n é e du 9 s e p t e m b r e 1995, et q u ' u n médec in avai t é t é appe lé 
i m m é d i a t e m e n t . Le m é d e c i n avai t r e c o m m a n d é q u e le r e q u é r a n t fût 
e x a m i n é au c e n t r e de s a n t é de Slovenj G r a d é e , d 'où il avait é té t r ans fé ré 
à l 'hôpi ta l géné ra l de M a r i b o r . 

18. Les d o c u m e n t s don t d ispose la C o u r i n d i q u e n t q u e le r e q u é r a n t fut 
e x a m i n é m i n u t i e u s e m e n t p a r un m é d e c i n du d é p a r t e m e n t de ch i ru rg ie 
cervico-faciale de l 'hôpi ta l g é n é r a l de M a r i b o r le 9 s e p t e m b r e 1995. 
D ' a p r è s le r a p p o r t , il fut condui t à l 'hôpi ta l p a r la police et sa mâcho i r e 
é ta i t e n d o m m a g é e . Le r e q u é r a n t exp l iqua au médec in qu ' i l avait é t é 
blessé pa r la police. La police ind iqua q u a n t à elle q u e le r e q u é r a n t avait 
h e u r t é le bord d ' u n e vo i tu re a u cours d e son a r r e s t a t i o n . 

19. Le m é d e c i n c o n s t a t a q u e l ' a r t i cu la t ion t e m p o r o - m a x i l l a i r e d u 
r e q u é r a n t é ta i t sensible à la press ion et q u e l ' in té ressé avai t du mal à 
ouvri r la bouche . Le r a p p o r t ind iqua i t p a r a i l leurs q u e l 'occlusion 
d e n t a i r e du r e q u é r a n t é ta i t i r r égu l i è re car les d e n t s du côté gauche 
ava ien t é t é dép lacées . Le médec in fit pa s se r une rad io a u r e q u é r a n t et 
c o n s t a t a la p ré sence d ' u n e double f r ac tu re de la m â c h o i r e et de 
con tus ions faciales. 

20. Le m é d e c i n conc lu t q u ' u n e o p é r a t i o n sous a n e s t h é s i e g é n é r a l e 
é ta i t ind i spensab le et pr i t des d isposi t ions afin qu 'e l l e fût effectuée le 
l e n d e m a i n . D a n s l ' in te rva l le , il a u t o r i s a la police à m a i n t e n i r le 
r e q u é r a n t en g a r d e à vue . 

2 1 . Le 10 s e p t e m b r e 1995, le r e q u é r a n t fut condui t à l 'hôpi ta l mais 
refusa de subi r l ' opé ra t ion car il e s t ima i t qu ' i l se ra i t re lâché 
p r o c h a i n e m e n t et qu ' i l se ra i t a lors o p é r é en A l l e m a g n e . Il fut convenu 
q u e le r e q u é r a n t se ra i t à n o u v e a u e x a m i n é le 12 s e p t e m b r e 1995. 

22. A ce t t e d a t e , le r e q u é r a n t subit un nouvel e x a m e n et p réc isa qu'i l se 
sen ta i t m a l et avai t vomi . Il ne consen t i t pas à l ' opé ra t ion r e c o m m a n d é e 
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p a r le médec in . Celui-ci d e m a n d a que l'on servît des p u r é e s au r e q u é r a n t . 
U n nouvel e x a m e n fut fixé au 18 s e p t e m b r e 1995. 

23 . Le r a p p o r t médica l du 18 s e p t e m b r e 1995 ind ique que le r e q u é r a n t 
se sen ta i t m i e u x . Ses d o u l e u r s ava ien t d i m i n u é ma i s é t a i e n t enco re 
p r é s e n t e s lorsqu ' i l m â c h a i t et qu ' i l m a n g e a i t . 

24. Le 25 s e p t e m b r e 1995, le r e q u é r a n t refusa de subir u n nouvel 
e x a m e n dans un hôpi ta l . 

25 . Le r e q u é r a n t fut à nouveau e x a m i n é à l 'hôpi ta l g é n é r a l de M a r i b o r 
les 3 oc tobre , 25 et 27 n o v e m b r e 1995. Il a d m i t q u e ses p r o b l è m e s de 
m â c h o i r e ava ien t l é g è r e m e n t d i m i n u é , mais se p la igni t de d o u l e u r s à 
l ' a b d o m e n et de la p r é s e n c e de s a n g d a n s ses e x c r é m e n t s . Il re fusa de 
subi r un e x a m e n rec ta l , son a b d o m e n et son u r ine furent e x a m i n é s , ma i s 
a u c u n e a n o m a l i e ne fut déce lée . Les médec in s lui p rescr iv i ren t un r é g i m e 
spécial e t , si nécessa i r e , un nouvel e x a m e n . 

26. Le 4 d é c e m b r e 1995, le r e q u é r a n t fut e x a m i n é à l 'hôpi tal géné ra l 
de Mar ibo r . Le r a p p o r t ind ique que son occlusion d e n t a i r e é ta i t a l t é r ée et 
qu ' i l avai t m a l à la m â c h o i r e . 

27. Le 7 d é c e m b r e 1995, le r e q u é r a n t fut soigné à l 'hôpi ta l pour deux 
en ta i l l es superf iciel les qu ' i l s 'é ta i t infligées l u i - m ê m e au poigne t d ro i t , 
a lors qu ' i l é t a i t en proie à la dépress ion , le 3 d é c e m b r e 1995. 

28. D a n s u n e l e t t r e d u 17 d é c e m b r e 1995 a d r e s s é e a u m i n i s t è r e de la 
J u s t i c e , le r e q u é r a n t se pla igni t d 'avoir é t é passé à t a b a c et d 'avoir subi 
u n e double f r ac tu re d e la m â c h o i r e . Il ind iqua i t qu ' i l n 'ava i t pas reçu de 
soins m é d i c a u x a d é q u a t s e t r é c l a m a i t des d o m m a g e s et i n t é r ê t s d ' u n 
m o n t a n t de 1 000 000 de m a r k s a l l e m a n d s ( D E M ) . 

29. U n nouvel e x a m e n médica l fut effectué le 16 j anv ie r 1996. Le 
médec in prescrivit des ana lgés iques a u r e q u é r a n t et observa qu ' i l convenai t 
de consul te r un spécial iste au sujet des soins à a d m i n i s t r e r à la mâcho i re . 

30. Le 23 j a n v i e r 1996, un spécial is te conclut q u e la m â c h o i r e d u 
r e q u é r a n t nécess i ta i t u n e r é a d a p t a t i o n p r o t h é t i q u e , voire u n e o p é r a t i o n 
ch i ru rg ica le . Le r e q u é r a n t ayan t ind iqué qu ' i l souha i t a i t subi r ces soins en 
A l l e m a g n e , le m é d e c i n r e c o m m a n d a qu ' i l fût envoyé d a n s ce pays d a n s les 
me i l l eu r s déla is . 

3 1 . Le 5 m a r s 1996, le r e q u é r a n t se p la igni t a u p r è s du d i r e c t e u r de la 
pr ison de d o u l e u r s d u c s à u n e i n f l a m m a t i o n de l 'oreille m o y e n n e et 
d e m a n d a à ê t r e soigné d a n s un hôpi ta l . 

32. Le 7 m a r s 1996, il d é c l a r a à u n médec in qu ' i l avait de v io lents 
m a u x de t ê t e et n 'ava i t pas reçu les soins m é d i c a u x a d é q u a t s en pr ison. 
Plus p a r t i c u l i è r e m e n t , il a l légua i t q u e les m é d i c a m e n t s qui lui ava ien t é té 
p resc r i t s ne lui ava ien t pas é t é d o n n é s r é g u l i è r e m e n t . 

33. Le 10 j u i n 1996, le r e q u é r a n t in forma le d i r e c t e u r de la pr ison de 
M a r i b o r de ce q u e les 18 et 19juin les ga rd i ens ne lui ava ien t pas d o n n é les 
a n a l g é s i q u e s p re sc r i t s p a r le m é d e c i n e t d e ce q u e , d e ce fait, il souffrait 
b e a u c o u p et é ta i t d é p r i m é . 
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34. Le 20 j u i n 1996, il déc la ra au d i r ec t eu r de la pr ison que les 18 et 
19 j u in il n 'avai t pas reçu les m é d i c a m e n t s qu i lui avaient é té prescr i t s . Les 
30 j u i n et 3 jui l le t 1996, il i nd iqua à nouveau que les m é d i c a m e n t s lui 
avaient é té refusés. Dans ses r éc l ama t ions , le r e q u é r a n t précisa qu ' i l 
souha i ta i t e n g a g e r une p rocédure pénale con t re le pe r sonne l pén i t en t i a i r e 
et d e m a n d a l ' au tor i sa t ion de po r t e r p la inte auprès de la police. 

35 . Le 4 ju i l le t 1996, le r e q u é r a n t i nd iqua au j u g e de la cour d ' appe l de 
M a r i b o r (Visje sodisce) qu ' i l souffrait d e fortes d o u l e u r s et que les 
a n a l g é s i q u e s ne lui é t a i en t a d m i n i s t r é s q u e de m a n i è r e i r r égu l i è re . 

B. L e s d é c i s i o n s c o n c e r n a n t la d é t e n t i o n p r o v i s o i r e d u r e q u é r a n t 

36. Le 10 s e p t e m b r e 1995, un j u g e d ' i n s t ruc t ion du t r ibuna l régional 
de Slovenj G r a d é e (Okrozno sodisce) p laça le r e q u é r a n t en d é t e n t i o n 
provisoire . 

37. Le 3 oc tobre 1995, le r e q u é r a n t déposa pa r l ' i n t e r m é d i a i r e de son 
avocat u n e d e m a n d e de r emise en l ibe r t é . Il aff i rma qu ' i l ne se sous t ra i r a i t 
pas à la j u s t i ce et p roposa de verser u n e cau t i on d ' un m o n t a n t de 
50 000 D E M . Pa r a i l leurs , il a r g u a q u e sa d é t e n t i o n n ' é ta i t plus 
nécessa i re car tous les t é m o i n s d a n s la p r o c é d u r e péna l e d i r igée con t re 
lui ava ien t déjà é t é e n t e n d u s et tous les é l é m e n t s de p reuve p e r t i n e n t s 
ava ien t é t é recuei l l i s . 

38 . Le 6 oc tobre 1995, le t r i buna l rég iona l de Slovenj G r a d é e p ro longea 
la d é t e n t i o n provisoire d u r e q u é r a n t j u s q u ' a u 8 d é c e m b r e 1995, en 
app l ica t ion de l 'ar t ic le 205 § 2 du code de p r o c é d u r e p é n a l e . Le t r ibuna l 
observa q u e l ' i ns t ruc t ion de l 'affaire ne pouvai t ê t r e achevée en l 'espace 
d ' u n mois . 

39. Le r e q u é r a n t p o r t a p l a in te . Il a f f i rma qu ' i l n 'y avait a u c u n mot i f à 
sa d é t e n t i o n et q u e le t r i buna l régional n 'ava i t pas s t a t u é sur sa d e m a n d e 
de r e m i s e en l iber té du 3 oc tob re 1995. 

40. Le 19 oc tobre 1995, la cour d ' appe l de M a r i b o r r e j e t a la p l a in te . 
Elle re leva q u e le r e q u é r a n t é ta i t un r e s so r t i s san t é t r a n g e r n ' ayan t 
a u c u n lien avec la Slovénie. Elle en dédu i sa i t q u e celui-ci r i squa i t de se 
sous t r a i r e à la j u s t i ce . Q u a n t à la d e m a n d e de l ibéra t ion sous cau t ion du 
r e q u é r a n t , la cour d ' appe l e s t i m a qu ' e l l e devai t tou t d ' abo rd ê t r e 
e x a m i n é e pa r le t r i b u n a l r ég iona l . 

4 1 . Le 26 oc tobre 1995, le t r i buna l rég iona l de Slovenj G r a d é e re je ta la 
d e m a n d e de l ibé ra t ion du r e q u é r a n t du 3 oc tobre 1995. Le t r i buna l e s t i m a 
q u e la c au t i on p roposée pa r le r e q u é r a n t n ' é t a i t pas u n e g a r a n t i e 
suff isante de sa c o m p a r u t i o n . 

42. Le 27 n o v e m b r e 1995, le t r i buna l rég iona l de Slovenj G r a d é e 
p ro longea la d é t e n t i o n provisoire d u r e q u é r a n t en appl ica t ion de 
l 'ar t ic le 272 § 2 du code d e p r o c é d u r e p é n a l e . 
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43 . Le 13 d é c e m b r e 1995, la cour d ' appe l de M a r i b o r r e j e t a un recours 
du r e q u é r a n t c o n t r e ce t t e décis ion. 

44. Le 29 n o v e m b r e 1995, le r e q u é r a n t déposa p a r l ' i n t e r m é d i a i r e de 
son avocat u n e nouvel le d e m a n d e de r emise en l ibe r t é . Il y ind iqua i t qu ' i l 
n 'y avai t a u c u n mot i f valable à sa d é t e n t i o n et p roposa i t de ve r se r u n e 
cau t i on d e 50 000 D E M . 

45. Le t r i buna l rég iona l de Slovenj G r a d é e é c a r t a la d e m a n d e le 
22 d é c e m b r e 1995. 

C. Le contrôle de la correspondance du requérant avec la 
Commission 

46. D u r a n t la d é t e n t i o n du r e q u é r a n t en Slovénie , la c o r r e s p o n d a n c e 
de celui-ci, n o t a m m e n t avec la C o m m i s s i o n , fut con t rô l ée . 

D . La procédure pénale à l'encontre du requérant 

47. Le 8 j a n v i e r 1996, le t r i b u n a l rég iona l de Slovenj G r a d é e déc la ra le 
r e q u é r a n t coupab le de p roduc t ion illicite et de trafic de s tupé f i an t s , ainsi 
q u e de c o n t r e b a n d e . Le r e q u é r a n t fut c o n d a m n é à u n e pe ine d ' u n a n 
d ' e m p r i s o n n e m e n t . 

48 . Le 17 avril 1996, la cour d ' appe l de M a r i b o r re je ta u n appe l du 
r e q u é r a n t e t , ap r è s avoir fait droi t à un appel du p a r q u e t , a g g r a v a la 
c o n d a m n a t i o n infligée en la p o r t a n t à d ix-sept mois d ' e m p r i s o n n e m e n t . 

49. Le 1 e r s e p t e m b r e 1996, le r e q u é r a n t bénéficia d ' u n e l ibéra t ion 
cond i t ionne l l e . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. La Constitution 

50. L 'a r t ic le 26 g a r a n t i t à t o u t e p e r s o n n e le dro i t à r é p a r a t i o n de tout 
p ré jud ice r é s u l t a n t d ' un ac te officiel illicite c o m m i s p a r des individus ou 
des o r g a n e s s ' a c q u i t t a n t de t âches conférées à des o r g a n e s de l 'E ta t . 

B. La loi de 1980 sur les affaires intérieures et l'instruction de 
1981 sur le recours à des mesures coercitives 

5 1 . L 'ar t ic le 54 de la loi sur les affaires i n t é r i e u r e s (Zakon o notranjih 
zadevah) du 25 n o v e m b r e 1980, tel que modif ié , p e r m e t à ce r t a in s 
fonc t ionna i res au to r i s é s de recour i r à la force phys ique d a n s l 'exercice de 
leur t â c h e , n o t a m m e n t lorsqu ' i ls ne p a r v i e n n e n t pas à br i ser la r é s i s t ance 
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d ' u n e p e r s o n n e re fusant d ' o b t e m p é r e r à des o rd r e s licites ou d e v a n t ê t re 
a r r ê t é e . 

52. L 'a r t i c le 9 de l ' ins t ruc t ion sur le r ecour s à des m e s u r e s coerci t ives 
(Navodilo o uporabi prisilnih sredstev) du 1" s e p t e m b r e 1981, tel q u e modifié, 
prévoit n o t a m m e n t q u e le r ecours à la force phys ique d a n s les cas 
é n u m é r é s à l 'ar t icle 54 d e la loi d e 1980 su r les affaires i n t é r i e u r e s doit 
n o r m a l e m e n t se l imi t e r à des pr ises spécia les . Lor sque les fonc t ionnai res 
au to r i s é s e s t i m e n t q u e ces moyens sont insuff isants , ils peuven t recour i r à 
des coups ou à u n e m a t r a q u e en c a o u t c h o u c . E n t o u t e hypo thèse , la force 
phys ique et les m a t r a q u e s en caou t chouc ne peuven t ê t r e ut i l isées q u e 
d a n s la m e s u r e s t r i c t e m e n t nécessa i re pour venir à bout de la r és i s t ance 
opposée ou p réven i r une a t t a q u e , et le r ecour s à la force ne doit j a m a i s se 
t r a d u i r e pa r des m a u v a i s t r a i t e m e n t s infligés à l ' in té ressé . 

53 . L ' a r t i c le 12 de l ' ins t ruc t ion sur le r ecours à des m e s u r e s coerci t ives 
p e r m e t à des fonc t ionna i res au to r i sé s de m e n o t t e r u n e p e r s o n n e ou de la 
m a î t r i s e r pa r d ' a u t r e s moyens si l 'on p e u t r a i s o n n a b l e m e n t s ' a t t e n d r e à ce 
que l ' in té ressé rés is te de m a n i è r e active ou t e n t e de s 'enfuir. 

C. Le c o d e d e p r o c é d u r e p é n a l e 

54. L 'a r t ic le 205 § 1 prévoi t q u ' u n j u g e d ' in s t ruc t ion peu t placer un 
accusé en d é t e n t i o n provisoire p o u r u n e pé r iode n ' e x c é d a n t pas un mois 
à p a r t i r du m o m e n t de son a r r e s t a t i o n . Lo r sque ce t t e pér iode est écoulée , 
l ' i n té ressé ne peu t ê t r e d é t e n u q u ' e n ve r tu d ' u n e décis ion visant à 
p ro longe r sa d é t e n t i o n . 

55. Selon l 'ar t icle 205 § 2, u n e tel le décision doit ê t r e r e n d u e pa r un 
t r i buna l e t la d é t e n t i o n ne peu t ê t r e ainsi é t e n d u e p o u r plus de d e u x mois . 

56. E n v e r t u de l 'ar t ic le 211 § 3, un d é t e n u peu t c o r r e s p o n d r e ou 
é tab l i r d ' a u t r e s con tac t s avec des p e r s o n n e s en dehor s de la pr i son , avec 
le c o n s e n t e m e n t et sous la survei l lance du j u g e d ' in s t ruc t ion en cha rge de 
son dossier . C e m a g i s t r a t peut i n t e r d i r e au d é t e n u d ' envoyer ou d e 
recevoir des l e t t r e s ou d 'avoir d ' a u t r e s con t ac t s lo rsque ceux-ci r i squen t 
de nu i r e à la p r o c é d u r e péna l e p e n d a n t e con t re l ' i n té ressé . Toutefo is , il 
n ' e s t pas possible d ' e m p ê c h e r u n e p e r s o n n e d é t e n u e d ' i n t r o d u i r e u n e 
r e q u ê t e ou de fo rmer u n r ecou r s . 

57. L 'a r t ic le 213 b) a é té p r o m u l g u é le 23 oc tobre 1998. Le p a r a ­
g r a p h e 3 a u t o r i s e le m é d i a t e u r et ses d é l é g u é s à r e n d r e visite a u x 
p e r s o n n e s d é t e n u e s et à c o m m u n i q u e r avec elles pa r écr i t sans avoir à en 
notif ier p r é a l a b l e m e n t le j u g e d ' i n s t ruc t i on et sans a u c u n con t rô le de ce 
d e r n i e r ou d ' un a u t r e fonc t ionna i re . P a r ana log ie , c e t t e disposi t ion est 
app l iquée à la c o r r e s p o n d a n c e e n t r e les p e r s o n n e s d é t e n u e s et la C o u r 
e u r o p é e n n e des Dro i t s de l ' H o m m e . 
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58. En ve r tu de l 'ar t icle 272 § 2, l o r s q u ' u n e p e r s o n n e p lacée en 
d é t e n t i o n provisoire est mise en accusa t ion , et dès lors q u e l 'acte 
d ' accusa t ion ne con t ien t a u c u n e propos i t ion selon laquel le l ' in té ressé 
doit ê t r e l ibéré , u n t r ibuna l doit d é t e r m i n e r , d'office et d a n s le dé la i de 
trois j o u r s à c o m p t e r de la mise en accusa t ion , s'il exis te des moti fs 
p e r t i n e n t s au m a i n t i e n de l 'accusé en d é t e n t i o n , et r e n d r e la décis ion soit 
de p ro longe r la d é t e n t i o n provisoire , soit de r e m e t t r e l ' in té ressé en 
l ibe r té . 

59. L 'ar t ic le 542 § 1 d o n n e un droi t à r é p a r a t i o n aux p e r s o n n e s 
d é t e n u e s qui n 'on t pas é té t r a d u i t e s en j u g e m e n t , ou qu i on t é té 
a c q u i t t é e s ou l ibérées à l ' issue de leur procès , aux p e r s o n n e s qu i ont 
p u r g é u n e pe ine de pr ison pa r la sui te r édu i t e ou a n n u l é e , ainsi q u ' a u x 
p e r s o n n e s qu i on t é t é a r r ê t é e s ou d é t e n u e s à la su i te d ' u n e e r r e u r ou 
d 'un ac te illicite, ou dont la d é t e n t i o n provisoire a excédé la d u r é e de la 
pe ine d ' e m p r i s o n n e m e n t à laque l le elles ont é t é c o n d a m n é e s . 

E N D R O I T 

I. SUR LES E X C E P T I O N S PRÉLIMINAIRES D U G O U V E R N E M E N T 

A. Epuisement des voies de recours internes 

60. Le G o u v e r n e m e n t aff irme q u e le r e q u é r a n t n ' a pas saisi la C o u r 
cons t i t u t i onne l l e (Ustavno soduce) d 'un recours cons t i t u t i onne l aux fins 
d ' o b t e n i r r é p a r a t i o n en v e r t u de l 'ar t icle 26 d e la C o n s t i t u t i o n . Il en 
dédu i t q u e l ' in té ressé n ' a pas épuisé les voies d e recours i n t e r n e s , c o m m e 
le r e q u i e r t l 'ar t ic le 35 (anc ien a r t ic le 26) de la Conven t i on . 

6 1 . La C o u r c o n s t a t e que , le G o u v e r n e m e n t n ' a y a n t pas excipé du non-
é p u i s e m e n t a u s t a d e de l ' examen de la recevabi l i té de la r e q u ê t e p a r la 
C o m m i s s i o n ( p a r a g r a p h e 4 ci-dessus) c o m m e il en avait la possibi l i té , il 
es t d é s o r m a i s forclos à le faire (voir, e n t r e a u t r e s , l ' a r r ê t Nikolova 
c. Bulgarie [ G C ] , n" 31195/96, § 44, C E D H 1999-11). 

B. Examen de griefs non soulevés par le requérant 

62. Le G o u v e r n e m e n t objecte p a r a i l leurs q u e la C o m m i s s i o n a 
e x a m i n é les faits de la cause sous l ' angle de l 'ar t ic le 5 §§ 4 et 5 de la 
Conven t ion , a lors q u e le r e q u é r a n t n 'avai t n u l l e m e n t invoqué ces 
d isposi t ions d a n s sa r e q u ê t e . 

63 . La C o u r r appe l l e q u e les o r g a n e s de la C o n v e n t i o n ont c o m p é t e n c e 
pour app réc i e r au r e g a r d de l ' ensemble de ses ex igences les c i r cons tances 
dont se plaint un r e q u é r a n t . D a n s l ' a ccompl i s semen t de leur t âche , il l eur 
est loisible de d o n n e r aux faits de la cause , tels qu ' i l s les cons idè ren t 
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c o m m e établ is pa r les divers é l é m e n t s en leur possession, une 
qual i f ica t ion j u r i d i q u e di f férente de celle q u e leur a t t r i b u e l ' in té ressé ou, 
au besoin, de les envisager sous u n a u t r e ang le (voir n o t a m m e n t l ' a r rê t 
C a m e n z i n d c. Suisse du 16 d é c e m b r e 1997, Recueil des arrêts et décisions 
1997-VIIL pp . 2895-2896, § 50) . 

64. L ' é t e n d u e de la c o m p é t e n c e de la C o u r dans les affaires dont le fond a 
é té e x a m i n é pa r la Commiss ion est définie p a r la décision de la Commiss ion 
sur la recevabil i té de la r e q u ê t e ini t iale (Thlimmenos c. Grèce [GC] , 
n° 34369/97, § 28, C E D H 2000-lV). En o u t r e , dans la p rocédure devant la 
Cour , le r e q u é r a n t a a l légué la violation de l 'art icle 5 §§ 4 et 5 de la Conven­
tion. Il s 'ensuit que la C o u r a compé tence p o u r conna î t r e de ces griefs. 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 DE LA 
C O N V E N T I O N 

65. Le r e q u é r a n t a l lègue la viola t ion de l 'ar t ic le 3 de la Conven t i on qui 
est ainsi libellé : 

« N u l n e p e u l ê t r e s o u m i s à la t o r t u r e ni à d e s p e i n e s ou t r a i t e m e n t s i n h u m a i n s ou 

d é g r a d a n t s . » 

66. D a n s la p r o c é d u r e devan t la C o u r , le r e q u é r a n t a aff irmé que la 
police slovène lui avai t causé de graves lésions corpore l les lors de son 
a r r e s t a t i o n et qu ' i l n ' ava i t pas reçu les soins m é d i c a u x a d é q u a t s d u r a n t 
la d é t e n t i o n qui a suivi. 

67. Le G o u v e r n e m e n t r épond q u e la police n ' a eu r ecour s à la force 
d u r a n t l ' a r r e s t a t i on que d a n s la m e s u r e où cela a é té r e n d u nécessa i re 
p a r la condu i t e du r e q u é r a n t . P a r a i l leurs , il c o n t e s t e les af f i rmat ions de 
l ' in té ressé re la t ives à l ' insuffisance des soins qu i lui ont é té d i spensés 
d u r a n t sa d é t e n t i o n . Le G o u v e r n e m e n t soul igne en pa r t i cu l i e r que le 
r e q u é r a n t a refusé de subi r l ' opéra t ion r e c o m m a n d é e pa r les médec ins . 

1. L'allégation de mauvais traitements infligés au requérant durant son 
arrestation 

68. La C o u r relève q u e les p a r t i e s ne c o n t e s t e n t pas q u e la b lessure du 
r e q u é r a n t don t les médec in s on t fait é t a t ait é t é causée d u r a n t 
l ' a r r e s t a t i on . Toute fo i s , le r e q u é r a n t et le G o u v e r n e m e n t ont d o n n é des 
vers ions d ive rgen te s de la m a n i è r e dont ce t t e b lessure s'est p rodu i t e 
( p a r a g r a p h e s 12 à 15 c i -dessus) . 

69. C o n f o r m é m e n t à la j u r i s p r u d e n c e c o n s t a n t e de la Cour , 
l ' é t ab l i s semen t et la vér i f icat ion des faits d a n s les affaires i n i t i a l emen t 
e x a m i n é e s p a r la C o m m i s s i o n i n c o m b e n t en p r e m i e r l ieu à celle-ci. Si la 
C o u r n 'es t pas liée pa r les c o n s t a t a t i o n s du r a p p o r t et d e m e u r e l ibre 
d ' a p p r é c i e r les faits e l l e -même à la l u m i è r e de tous les é l é m e n t s qu 'e l le 
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possède , elle n 'use de ses p r o p r e s pouvoirs en la m a t i è r e q u e d a n s des 
c i r cons t ances excep t ionne l l es ( a r r ê t Kaya c. T u r q u i e du 19 février 1998, 
Recueil 1998-1, p . 3 2 1 , § 75). 

70. La C o m m i s s i o n n ' a pas réussi à r e c o n s t i t u e r t o t a l e m e n t les 
c i r cons tances d a n s lesquel les le r e q u é r a n t a é t é blessé . D a n s son r a p p o r t 
final, elle a observé que le G o u v e r n e m e n t , a lors qu ' i l en avai t é t é pr ié à 
p lus i eu r s r ep r i ses , n 'avai t a u c u n e m e n t p rouvé son a f f i rmat ion selon 
laque l le la b lessure du r e q u é r a n t lui avait é té causée de m a n i è r e 
acc iden te l l e . En c o n s t a t a n t la violat ion de l 'ar t ic le 3, la C o m m i s s i o n 
s 'é ta i t e s s e n t i e l l e m e n t fondée, en se r é fé ran t à l 'affaire Rib i t sch 
c. A u t r i c h e ( a r r ê t du 4 d é c e m b r e 1995, sér ie A n" 336, p . 26, § 38), sur le 
fait q u e le G o u v e r n e m e n t n 'avai t pas fourni d ' exp l ica t ion p laus ib le q u a n t 
à la m a n i è r e don t la b lessure avai t é té causée et n 'ava i t pas ind iqué 
d ' é l é m e n t s p e r t i n e n t s la issant a p p a r a î t r e des faits qu i m e t t r a i e n t en 
d o u t e le réci t du r e q u é r a n t . 

71 . La C o u r relève que les m a u v a i s t r a i t e m e n t s a l légués qu i ont 
e n t r a î n é u n e b lessure se sont p rodu i t s lors de l ' a r r e s t a t i o n du r e q u é r a n t 
et non pas a p r è s qu' i l eut é té placé en d é t e n t i o n . Il convient donc de 
d i s t i ngue r ce t t e affaire de l 'affaire Ribi tsch, clans laquel le les b lessures 
du r e q u é r a n t ava ien t é té causées a u cours de sa d é t e n t i o n . P a r a i l leurs , il 
faut é g a l e m e n t la d i s t i n g u e r de l 'affaire Klaas c. A l l e m a g n e ( a r r ê t du 
22 s e p t e m b r e 1993, sér ie A n" 269, pp. 16-18, §§ 26-30), qui po r t a i t sur 
d e s lésions moins graves p rovoquées au cours d ' une o p é r a t i o n 
d ' a r r e s t a t i o n , ma i s où les t r i b u n a u x n a t i o n a u x ava ien t é tab l i les faits 
ap r è s avoir eu la possibil i té d ' e n t e n d r e des t é m o i n s d i rec t s et d ' en 
a p p r é c i e r la c réd ib i l i t é . 

72. En l ' occur rence , le r e q u é r a n t n ' a pas é té a r r ê t é au cours d ' une 
opé ra t i on m e n é e au h a s a r d qu i a u r a i t pu d o n n e r lieu à des 
d é v e l o p p e m e n t s i n a t t e n d u s a u x q u e l s la police a u r a i t pu ê t r e appe lée à 
r éag i r sans y ê t r e p r é p a r é e . Les d o c u m e n t s don t dispose la C o u r 
i n d i q u e n t q u e la police avai t p r o g r a m m é l ' opéra t ion d ' a r r e s t a t i o n et 
qu 'e l le avait eu su f f i s amment de t e m p s p o u r éva lue r les r i sques éven tue l s 
et p r e n d r e t ou t e s les m e s u r e s nécessa i res p o u r p rocéde r à ce t t e 
a r r e s t a t i o n . Pas mo ins de t re ize policiers p a r t i c i p è r e n t à l ' o p é r a t i o n ; 
m a n i f e s t e m e n t , ils s u r p a s s a i e n t en n o m b r e les t rois suspec t s à a r r ê t e r . De 
plus , le r e q u é r a n t n ' a pas cons t i tué une m e n a c e p o u r les pol iciers qu i 
l ' a r r ê t a i e n t , p a r e x e m p l e en p o r t a n t o u v e r t e m e n t u n e a r m e ou en les 
a t t a q u a n t . D a n s ces c i rcons tances , vu le c a r a c t è r e p a r t i c u l i è r e m e n t 
sévère de la b lessure du r e q u é r a n t et cons idé ran t q u ' a u c u n t r i b u n a l 
na t iona l n ' a s t a t u é su r les faits l i t igieux, c'est a u G o u v e r n e m e n t qu ' i l 
rev ient de d é m o n t r e r à l 'a ide d ' a r g u m e n t s conva incan t s q u e le r ecours à 
la force n ' a pas é t é excessif. 

73. Le 23 m a i 2000, à la su i te d e l ' audience sur le fond de l 'affaire, le 
G o u v e r n e m e n t a p r é s e n t é à la C o u r u n r a p p o r t d a t é du 8 m a r s 1996 sur la 
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condu i t e de la police d u r a n t l ' a r r e s t a t i o n du r e q u é r a n t . Ledi t r appor t 
n 'avai t pas é té fourni à la C o m m i s s i o n lorsqu 'e l le avait e x a m i n é l 'a lfairc. 
Ce d o c u m e n t concluai t q u e les e n q u ê t e u r s conce rnés ava ien t agi dans le 
respec t de la loi et q u e le r ecours à la force avai t é t é r e n d u nécessa i re pa r 
la r é s i s t ance du r e q u é r a n t à son a r r e s t a t i o n ( p a r a g r a p h e 14 c i -dessus) . 

74. La C o u r observe q u e l 'o rdre de p r o c é d e r à une e n q u ê t e a é té donné 
cinq mois a p r è s l ' inc ident , su rvenu le 8 s e p t e m b r e 1995. L ' e n q u ê t e a é té 
effectuée au sein de l ' a d m i n i s t r a t i o n de la police de Slovenj G r a d é e , dont 
les m e m b r e s ava ien t pa r t i c ipé à l ' a r r e s t a t i o n d u r e q u é r a n t . Le r a p p o r t ne 
précise pas sur que l les in fo rma t ions et que l les p r e u v e s il se fonde. Plus 
s p é c i a l e m e n t , il n ' en ressor t pas q u e ses a u t e u r s on t e n t e n d u le 
r e q u é r a n t , les a u t r e s p e r s o n n e s a r r ê t é e s en m ê m e t e m p s q u e lui ou 
d ' a u t r e s t é m o i n s que les pol iciers imp l iqués . E n o u t r e , le G o u v e r n e m e n t 
n ' a pas exp l iqué p o u r q u o i le r a p p o r t n 'ava i t é té p rodu i t q u ' à u n s t ade 
avancé de la p r o c é d u r e . 

75. D a n s l ' ins tance devan t la C o m m i s s i o n , le G o u v e r n e m e n t a affirmé 
q u e le r e q u é r a n t avai t é té blessé au m o m e n t où sa t ê t e avai t h e u r t é le 
pare-chocs d ' u n e vo i tu re ( p a r a g r a p h e 21 du r a p p o r t de la C o m m i s s i o n du 
23 avril 1999). Pa r con t re , le r a p p o r t de police du 8 m a r s 1996 ind ique q u e 
le v isage du r e q u é r a n t a h e u r t é le g a r d e - b o u e d ' u n e vo i tu re s t a t i o n n é e 
ainsi q u e le goud ron du p a r k i n g ( p a r a g r a p h e 14 c i -dessus) . Le 
G o u v e r n e m e n t n ' a pas exp l iqué c e t t e i n c o h é r e n c e . 

76. La C o u r r appe l l e q u e le r e q u é r a n t a eu u n e double f r ac tu re de la 
m â c h o i r e , ainsi q u e des con tus ions faciales. Eu éga rd a u c a r a c t è r e sévère 
des lésions et m a l g r é les conclusions exposées d a n s le r a p p o r t p réc i t é , elle 
e s t ime q u e le G o u v e r n e m e n t n ' a pas fourni d ' a r g u m e n t s conva incan t s ou 
crédib les pouvan t servir à exp l iquer ou à jus t i f i e r le d e g r é de force util isé 
d u r a n t l ' opéra t ion d ' a r r e s t a t i o n . P a r t a n t , la force employée a é té 
excessive et injustifiée au vu des c i r cons tances . 

77. C e t usage de la force a eu p o u r c o n s é q u e n c e des lésions qu i on t 
i n c o n t e s t a b l e m e n t causé au r e q u é r a n t de graves souffrances d 'une 
n a t u r e te l le qu 'e l les s ' ana lysen t en un t r a i t e m e n t i n h u m a i n . 

78. Il y a donc eu viola t ion de l 'ar t ic le 3 de la Conven t i on du fait du 
t r a i t e m e n t a u q u e l le r e q u é r a n t a é té soumis d u r a n t son a r r e s t a t i o n . 

2. L'allégation de mauvais traitements infligés au requérant durant sa 
détention 

79. Devan t la C o u r , le r e q u é r a n t n ' a pas con tes té l 'aff i rmation du 
G o u v e r n e m e n t selon laquel le u n médec in avait é t é appelé i m m é d i a t e m e n t 
après que le r e q u é r a n t eut d e m a n d é un contrôle médical , dans la m a t i n é e 
du 9 s e p t e m b r e 1995. D e plus, les d o c u m e n t s p r é s e n t é s ind iquen t q u ' à 
pa r t i r de ce t t e d a t e le r e q u é r a n t a é té r é g u l i è r e m e n t e x a m i n é pa r des 
médec ins et qu ' i l a l u i -même refusé de subir l 'opéra t ion r e c o m m a n d é e p a r 
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des spécial is tes . La C o u r es t ime donc q u ' a u c u n p r o b l è m e ne se pose à cet 
éga rd sur le t e r r a in de l 'art icle 3 de la Convent ion . 

80. Selon la C o u r , le t r a i t e m e n t a u q u e l le r e q u é r a n t a é t é soumis en 
pr i son , c 'es t -à-dire le fait q u ' à p lus ieurs repr i ses le pe r sonne l ne lui ait pas 
d o n n é ses a n a l g é s i q u e s , n ' a t t e i n t pas un d e g r é de g rav i té p e r m e t t a n t de 
conc lure que le d ro i t g a r a n t i pa r l 'ar t ic le 3 ait é t é m é c o n n u . 

8 1 . En c o n s é q u e n c e , il n 'y a pas eu viola t ion de l 'ar t icle 3 de la 
Conven t i on du fait du t r a i t e m e n t réservé au r e q u é r a n t d u r a n t sa 
d é t e n t i o n . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 4 DE LA 
C O N V E N T I O N 

82. Le r e q u é r a n t a l l ègue q u ' a u d é b u t de sa d é t e n t i o n provisoire les 
t r i b u n a u x Slovènes n 'on t pas s t a t u é à bref déla i sur ses d e m a n d e s de 
r e m i s e en l ibe r t é . Il dénonce u n e viola t ion de l 'ar t icle 5 § 4 de la 
C o n v e n t i o n , qui est ainsi libellé : 

« T o u t e p e r s o n n e p r i v é e d e s a l i b e r t é p a r a r r e s t a t i o n o u d é t e n t i o n a le d r o i t 

d ' i n t r o d u i r e u n r e c o u r s d e v a n t u n t r i b u n a l , a f in q u ' i l s t a t u e à b r e f d é l a i s u r l a l é g a l i t é 

de sa d é t e n t i o n et o r d o n n e sa l i b é r a t i o n si la d é t e n t i o n es t i l l é g a l e . » 

83 . Le G o u v e r n e m e n t sou t ien t q u e , e n t r e le 6 et le 19 oc tobre 1995, des 
t r i b u n a u x a p p a r t e n a n t à deux degrés de ju r id ic t ion ont examiné la ques t ion 
de savoir si la d é t e n t i o n provisoire du r e q u é r a n t devai t ê t r e p ro longée en 
appl ica t ion de l 'ar t icle 205 du code de p r o c é d u r e péna le . Pour s t a tue r , ils 
ont pr is les m ê m e s bases factuelles et j u r i d i q u e s q u e celles ayant servi à 
l ' examen de la d e m a n d e de mise en l iber té déposée pa r le r e q u é r a n t le 
3 oc tobre 1995. Selon le G o u v e r n e m e n t , il n 'y avait aucune nécess i té de 
s t a t u e r s é p a r é m e n t sur la d e m a n d e de r emise en l iber té avant de 
d é t e r m i n e r si la d é t e n t i o n provisoire du r e q u é r a n t devai t ê t r e p ro longée . 
En tout cas, l 'exigence d 'un cont rô le « à bref dé la i» au ra i t é té r e spec tée . 

84. La C o u r r appe l l e q u ' e n g a r a n t i s s a n t un r ecour s aux p e r s o n n e s 
d é t e n u e s , l 'ar t icle 5 § 4 consacre aussi le dro i t p o u r celles-ci d 'ob ten i r , 
d a n s un bref dé la i à c o m p t e r de l ' i n t roduc t ion du r ecour s , u n e décis ion 
jud ic i a i r e c o n c e r n a n t la r é g u l a r i t é de leur d é t e n t i o n et m e t t a n t fin à l eur 
p r iva t ion de l iber té si elle se révèle i l légale (Musial c. Pologne [ G C ] , 
n° 24557/94, § 4 3 , C E D H 1999-11). Il convient d ' app réc i e r à la l u m i è r e 
des c i r cons tances de c h a q u e affaire si le d ro i t de t o u t e p e r s o n n e au 
r e g a r d de l 'ar t ic le 5 § 4 a b ien é té r e spec té (voir, mutatis mutandis, l ' a r rê t 
R . M . D . c. Suisse du 26 s e p t e m b r e 1997,Recueil 1997-VI, p . 2013, § 42) . 

85 . En l 'espèce, le r e q u é r a n t déposa sa p r e m i è r e d e m a n d e de mise en 
l ibe r té le 3 oc tobre 1995. Le t r i b u n a l rég iona l de Slovenj G r a d é e la r e j e t a 
le 26 oc tobre 1995, soit v ingt - t ro is j o u r s plus t a r d . Le 29 n o v e m b r e 1995, le 
r e q u é r a n t fo rma u n e nouvel le d e m a n d e de r e m i s e en l ibe r té , qu i fut 
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r epoussée pa r la m ê m e ju r id ic t ion v ingt - t ro is j o u r s plus t a r d , soit le 
22 d é c e m b r e 1995. 

86. La C o u r c o n s t a t e q u e les d e m a n d e s de r emise en l iber té déposées 
pa r le r e q u é r a n t les 3 oc tob re et 29 n o v e m b r e 1995 r e s p e c t i v e m e n t n 'ont 
pas é t é e x a m i n é e s «à bre f d é l a i » c o m m e le r e q u i e r t l ' a r t ic le 5 § 4. 

87. Le fait q u e la cour d ' appe l de M a r i b o r avai t a lors à c o n n a î t r e des 
recours de l ' in té ressé c o n t r e les décis ions de p r e m i è r e in s t ance sur le 
p r o l o n g e m e n t de sa d é t e n t i o n provisoire r e n d u e s les 6 oc tobre et 
27 n o v e m b r e 1995 r e s p e c t i v e m e n t n 'affecte en r ien ce t t e conclusion. En 
réa l i t é , d a n s sa décis ion du 19 oc tobre 1995, la cour d ' appe l de M a r i b o r 
i nd iqua e x p r e s s é m e n t , en réponse à la p la in te du r e q u é r a n t , q u e sa 
d e m a n d e de remise en l iber té du 3 oc tobre 1995 devai t d ' abord ê t r e 
e x a m i n é e p a r le t r i b u n a l rég iona l de Slovenj G r a d é e ( p a r a g r a p h e 40 ci-
dessus ) . Ainsi , les p r o c é d u r e s re la t ives aux d e m a n d e s de r emise en 
l iber té déposées pa r le r e q u é r a n t é t a i en t i n d é p e n d a n t e s des p r o c é d u r e s 
c o n c e r n a n t le p r o l o n g e m e n t de sa d é t e n t i o n provisoi re , e n g a g é e s à la 
p rop re in i t ia t ive des a u t o r i t é s Slovènes. 

88. En conséquence , il y a eu violation de l 'art icle 5 § 4 de la Convent ion . 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 5 DE LA 
C O N V E N T I O N 

89. Le r e q u é r a n t se p la in t de n 'avoi r eu a u c u n dro i t exécu to i re à 
r é p a r a t i o n ap rè s la viola t ion de l 'ar t icle 5 § 4 c o n s t a t é e ci-dessus. Il 
a l l ègue la violat ion de l 'ar t icle 5 § 5 de la C o n v e n t i o n , ainsi libellé : 

« T o u t e p e r s o n n e v i c t i m e d ' u n e a r r e s t a t i o n ou d ' u n e d é t e n t i o n d a n s d e s c o n d i t i o n s 

c o n t r a i r e s a u x d i s p o s i t i o n s de [ [ ' [ a r t i c l e [5[ a d r o i t à r é p a r a t i o n . » 

90. Le G o u v e r n e m e n t r épond q u e l 'affaire ne soulève a u c u n e ques t ion 
sur le t e r r a i n de l 'a r t ic le 5 § 5, ca r les d ro i t s du r e q u é r a n t g a r a n t i s pa r 
l 'ar t ic le 5 § 4 de la C o n v e n t i o n ont é té r e spec tés . 

9 1 . La C o u r observe q u e l 'ar t ic le 26 de la C o n s t i t u t i o n , co mb i n é avec 
l 'a r t ic le 542 § 1 du code de p r o c é d u r e p é n a l e , en sa p a r t i e p e r t i n e n t e , 
réserve le dro i t à r é p a r a t i o n aux affaires où la p r iva t ion de l iber té a é t é 
i l légale ou résu l t a i t d ' u n e e r r e u r . Toute fo i s , r ien n ' i nd ique q u e la 
p o u r s u i t e de la d é t e n t i o n du r e q u é r a n t - et n o t a m m e n t le rejet des 
d e m a n d e s de r e m i s e en l iber té - ait é t é i l légale ou ai t reposé sur une 
e r r e u r au r e g a r d du dro i t s lovène. 

92. D a n s ces condi t ions , la C o u r e s t i m e q u e le d ro i t du r e q u é r a n t à 
r é p a r a t i o n du fait de la violat ion de l 'ar t icle 5 § 4 de la C o n v e n t i o n ne se 
t rouva i t pas a s su ré à un d e g r é suffisant de c e r t i t u d e ( a r r ê t Sakik et a u t r e s 
c. T u r q u i e du 26 n o v e m b r e 1997,Recueil 1997-VII, p . 2626, § 60) . 

93 . En conséquence , il y a eu violation de l 'ar t icle 5 § 5 de la Convent ion . 
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V. SUR LA V I O L A T I O N A L L É G U É E DE L A R T I C L E 8 DE LA 
C O N V E N T I O N 

94. D e v a n t la C o u r , le r e q u é r a n t a aff irmé q u e sa c o r r e s p o n d a n c e avec 
la C o m m i s s i o n avai t é té con t rô lée sans jus t i f ica t ion . Il a a l légué la 
viola t ion de l 'ar t icle 8 de la C o n v e n t i o n , ainsi libellé : 

« 1. T o u t e p e r s o n n e a d r o i t a u r e s p e c t d e sa vie p r i v é e et f a m i l i a l e , d e son d o m i c i l e et 
d e sa c o r r e s p o n d a n c e . 

2. II n e p e u t y avo i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' e x e r c i c e de ce d r o i t q u e 

p o u r a u t a n t q u e c e t l e i n g é r e n c e es t p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , 

d a n s u n e s o c i é t é d é m o c r a t i q u e , es t n é c e s s a i r e à la s é c u r i t é n a t i o n a l e , à la s û r e t é 

p u b l i q u e , a n b i e n - ê t r e é c o n o m i q u e d u p a y s , à la d é f e n s e d e l ' o r d r e et à la p r é v e n t i o n 

d e s i n f r a c t i o n s p é n a l e s , à la p r o t e c t i o n de la s a n t é ou d e la m o r a l e , ou à la p r o t e c t i o n 

d e s d r o i t s e t l i b e r t é s d ' a u t r u i . » 

95 . Le G o u v e r n e m e n t a r é t o r q u é q u e le con t rô le de la c o r r e s p o n d a n c e 
du r e q u é r a n t avec la C o m m i s s i o n s 'é ta i t fait c o n f o r m é m e n t à l 'ar t ic le 211 
du code de p r o c é d u r e p é n a l e . Il a a jou té , s ' appuyan t sur l ' a r t ic le 213 b) § 3 
du code de p r o c é d u r e péna le p r o m u l g u é le 23 oc tobre 1998, q u e la 
c o r r e s p o n d a n c e e n t r e les d é t e n u s et la C o u r e u r o p é e n n e des Dro i t s de 
l ' H o m m e n ' é t a i t d é s o r m a i s plus con t rô lée en Slovénie. 

96. La C o u r e s t ime que le cont rô le de la c o r r e s p o n d a n c e du r e q u é r a n t 
avec la C o m m i s s i o n cons t i t ue u n e i ngé rence d a n s les dro i t s g a r a n t i s pa r 
l 'ar t ic le 8 § 1. 

97. Pour ne pas m é c o n n a î t r e l 'ar t ic le 8, pare i l le i ngé rence doi t avoir 
é té « p r é v u e pa r la loi», avoir poursuivi u n bu t l ég i t ime au r e g a r d du 
p a r a g r a p h e 2 et avoir é t é nécessa i re d a n s u n e société d é m o c r a t i q u e pour 
a t t e i n d r e ce but ( a r r ê t s Silver et a u t r e s c. R o y a u m e - U n i du 25 m a r s 1983, 
sér ie A n" 6 1 , p . 32, § 84, et P e t r a c. R o u m a n i e du 23 s e p t e m b r e 1998, 
Recueil 1998-VII, p . 2853 , § 36) . 

98. L ' i ngé rence avai t u n e base légale , à savoir l 'ar t ic le 211 § 3 du code 
de p r o c é d u r e péna l e , et l 'on peu t suppose r qu ' e l l e poursu iva i t le bu t 
l ég i t ime q u e cons t i tue « l a défense de l 'ordre et la p réven t ion des 
infract ions p é n a l e s » . 

99. Q u a n t à la nécess i té de l ' i ngérence , la C o u r ne voit a u c u n e ra ison 
i m p é r i e u s e jus t i f i an t le con t rô le de la c o r r e s p o n d a n c e en ques t ion , don t il 
é t a i t i m p o r t a n t de r e s p e c t e r la conf ident ia l i té ( a r r ê t C a m p b e l l 
c. R o y a u m e - U n i du 25 m a r s 1992, sér ie A n" 233 , p . 22, § 62) . En 
c o n s é q u e n c e , l ' i ngérence l i t ig ieuse n ' é t a i t pas nécessa i re d a n s u n e 
société d é m o c r a t i q u e au sens de l 'ar t ic le 8 § 2. 

100. La C o u r a no té que depu i s la p r o m u l g a t i o n de l 'ar t ic le 213 b) du 
code de p r o c é d u r e péna l e le 23 oc tobre 1998, la c o r r e s p o n d a n c e e n t r e des 
p e r s o n n e s d é t e n u e s et la C o u r n ' es t p lus con t rô l ée . Toute fo i s , cet é l é m e n t 
ne s au ra i t inf luer su r la posi t ion à a d o p t e r en l 'espèce. 

101. Dès lors, il y a eu violat ion d e l 'ar t icle 8 de la Conven t i on . 
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VI. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

102. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

«Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n d e la C o n v e n t i o n ou d e s e s P r o t o c o l e s , et si le 
d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 
c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l ieu , u n e 
s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e m a t é r i e l 

103. Le r e q u é r a n t r é c l a m e un m o n t a n t de 174897 m a r k s a l l e m a n d s 
( D E M ) en se r é fé ran t e s s e n t i e l l e m e n t à u n m a n q u e à g a g n e r et aux 
coûts e n g a g é s pa r sa c o m p a g n e qui s 'est occupée de lui en Slovénie, à la 
r é t e n t i o n de la vo i tu re de sa c o m p a g n e p a r les a u t o r i t é s s lovènes et à la 
dép réc i a t i on des ac t ions don t il é ta i t p r o p r i é t a i r e p e n d a n t sa d é t e n t i o n en 
Slovénie. 

104. Le G o u v e r n e m e n t s 'oppose à c e t t e d e m a n d e , qu ' i l e s t i m e non 
fondée. 

105. La C o u r n ' aperço i t a u c u n l ien de causa l i t é d i rec t e n t r e les 
violat ions cons t a t ée s des droi t s du r e q u é r a n t au r e g a r d de la Conven t i on 
e t les p ré jud ices m a t é r i e l s invoqués . Il n 'y a donc pas lieu d 'oc t royer un 
q u e l c o n q u e m o n t a n t à ce t i t r e . 

B. D o m m a g e m o r a l 

106. Le r e q u é r a n t sollicite un m o n t a n t de 1000 000 de D E M en 
r é p a r a t i o n de la d é t r e s s e et de la souffrance ayan t r é su l t é du t r a i t e m e n t 
que lui ont réservé les a u t o r i t é s s lovènes. 

107. Le G o u v e r n e m e n t j u g e ce t t e s o m m e excessive. Il r é t o r q u e q u e le 
r e q u é r a n t est l u i -même responsab le de sa b l e s su re à la m â c h o i r e et qu ' i l a 
refusé de subi r u n e opé ra t i on . 

108. La C o u r e s t ime q u e la b lessure causée au r e q u é r a n t doit avoir 
e n g e n d r é u n e dou l eu r cons idérab le . Toute fo i s , en éva luan t le pré judice 
causé à ce t i t r e , la C o u r doit t en i r c o m p t e du fait q u e le r e q u é r a n t n ' a 
pas voulu se s o u m e t t r e en Slovénie au t r a i t e m e n t a p p r o p r i é à sa 
b lessure , m a l g r é l 'avis de médec in s spécia l i s tes selon lesquels u n e 
i n t e rven t ion ch i ru rg ica le é ta i t nécessa i re ( p a r a g r a p h e s 20 à 30 ci-
dessus ) . S t a t u a n t en é q u i t é , la C o u r oc t ro ie au r e q u é r a n t 25 000 D E M . 

C. Fra is e t d é p e n s 

109. Le r e q u é r a n t sollicite le r e m b o u r s e m e n t du m o n t a n t de 
23 700 D E M , qu ' i l d é c o m p o s e c o m m e sui t : 

a) 16 500 D E M c o r r e s p o n d a n t aux hono ra i r e s des avocats qu i l 'ont 
r e p r é s e n t é d a n s la p r o c é d u r e péna le en Slovénie ; 
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b) 7 200 D E M c o r r e s p o n d a n t au coût des appe l s t é l é p h o n i q u e s passés 
p a r sa c o m p a g n e p o u r g a r a n t i r la p ro tec t ion des d ro i t s d e l ' i n t é ressé t a n t 
en Slovénie q u e devan t la C o m m i s s i o n . 

110. Le G o u v e r n e m e n t aff i rme q u e le r e m b o u r s e m e n t des frais 
r é c l a m é s est injustifié. 

111. La C o u r rappe l le q u ' a u t i t r e de l 'ar t icle 41 de la Conven t ion , elle 
r e m b o u r s e les frais e t d é p e n s don t il est é tab l i qu ' i l s on t é t é r é e l l e m e n t e t 
n é c e s s a i r e m e n t exposés et sont d ' un m o n t a n t r a i sonnab le (voir 
n o t a m m e n t J é c i u s c. Lituanie, n" 34578/97, § 112, C E D H 2000-IX) . 

La C o u r n ' es t pas conva incue q u e les d é p e n s e s faites pa r la c o m p a g n e 
du r e q u é r a n t pu i s sen t ê t r e cons idé rées c o m m e n é c e s s a i r e m e n t exposées 
en vue d ' e m p ê c h e r ou de r é p a r e r les v iola t ions de la Conven t i on 
cons t a t ée s . 

Pour ce qui est des honora i res d 'avocats , ils conce rna i en t e s sen t i e l l emen t 
la défense du r e q u é r a n t con t re les accusa t ions por tées p a r les au to r i t é s 
slovèncs et qu i ne faisaient pas l 'objet de la p r o c é d u r e devant la C o u r . 

En o u t r e , la C o u r relève q u e le Consei l de l 'Eu rope a versé à M. Rchbock 
la s o m m e de 17 098,12 francs f rançais (FRF) au t i t r e d e l ' a ss i s tance 
jud ic i a i r e . 

S t a t u a n t en équ i t é , la C o u r j u g e r a i sonnab le d 'oc t royer au r e q u é r a n t 
7 000 D E M , plus tou t m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur la 
va leu r a jou tée , moins les 17 098,12 F R F versés pa r le Conse i l de l 'Eu rope 
p a r la voie d e l ' a ss i s tance jud ic i a i r e . 

D. I n t é r ê t s m o r a t o i r e s 

112. Selon les in fo rma t ions dont la C o u r d i spose , le t aux d ' i n t é r ê t légal 
appl icable en A l l e m a g n e à la d a t e d ' adop t ion d u p r é s e n t a r r ê t es t d e 4 % 
l 'an. 

P A R C E S M O T I F S , L A C O U R 

1. Rejette, à l ' u n a n i m i t é , les excep t ions p r é l i m i n a i r e s du G o u v e r n e m e n t ; 

2. Dit, pa r six voix con t r e u n e , qu ' i l y a eu viola t ion de l 'ar t icle 3 de la 
Conven t ion du fait du t r a i t e m e n t a u q u e l le r e q u é r a n t a é té soumis 
p e n d a n t son a r r e s t a t i o n ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 3 de la 
Conven t ion d u fait du t r a i t e m e n t a u q u e l le r e q u é r a n t a é t é soumis 
d u r a n t sa d é t e n t i o n ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t icle 5 § 4 de la 
Conven t ion ; 
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5. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t icle 5 § 5 de la 
C o n v e n t i o n ; 

6. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t ic le 8 de la Conven t i on ; 

7. Dit, à l ' u n a n i m i t é , 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s un dé la i de 
trois mois , les m o n t a n t s su ivan ts : p o u r d o m m a g e m o r a l , 25 000 D E M 
(vingt-cinq mille m a r k s a l l emands ) et , p o u r frais et d é p e n s , 7 000 D E M 
(sept mil le m a r k s a l l e m a n d s ) , p lus tou t m o n t a n t pouvan t ê t r e dû 
au t i t r e de la t axe sur la va leur a jou tée , moins 17 098,12 F R F (dix-
sept mille qua t re -v ing t -d ix -hu i t francs français douze c e n t i m e s ) à 
conver t i r en m a r k s a l l e m a n d s au t a u x appl icable à la d a t e du 
p rononcé du p ré sen t a r r ê t ; 
b) q u e ces m o n t a n t s se ron t à m a j o r e r d ' u n i n t é r ê t s imple de 4 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

8. Rejette, à l ' u n a n i m i t é , la d e m a n d e d e sat is fact ion équ i t ab l e pour le 
su rp lus . 

Fait en angla i s , puis c o m m u n i q u é pa r écri t le 28 n o v e m b r e 2000, en 
app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O ' B O Y L E E l i sabe th PALM 

Greff ier P r é s i d e n t e 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l ' exposé de l 'opinion p a r t i e l l e m e n t 
d i s s iden te de M. Zupanc ic . 

E.P. 
M . O ' B . 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 
D E M . L E J U G E Z U P A N C I C 

(Traduction) 

I 

E n t e r m e s de p r o c é d u r e au mo ins , nous s o m m e s ici en p r é s e n c e d ' u n e 
affaire inhab i tue l l e . En effet, le r e q u é r a n t n ' a j a m a i s soulevé la ques t i on 
de sa b lessure d e v a n t le j u g e d ' i n s t ruc t i on ou le(s) j u g e ( s ) du fond, a lors 
qu ' i l n 'avai t à ces s tades- là q u e la c h a r g e de l ' a l léga t ion (onus proferrendi). 
S'il avai t ne sera i t -ce qu'allégué ces a b u s , les t r i b u n a u x a u r a i e n t é t é obligés 
d ' e n p r e n d r e n o t e , et de m ê m e le p r o c u r e u r a u r a i t dû e n g a g e r des 
pou r su i t e s con t re les policiers suspec té s . S'il n ' ava i t pas eu gain de cause , 
le r e q u é r a n t a u r a i t eu un c e r t a i n n o m b r e de voies de r ecour s e t , a p r è s 
é p u i s e m e n t de ceux-ci , il a u r a i t pu fo rmer u n recours cons t i t u t i onne l . 
D a n s ce t t e affaire, il est i m p o r t a n t sur le p lan des faits q u e le r e q u é r a n t 
ne se soit à a u c u n m o m e n t p réva lu de ces p r o c é d u r e s n o r m a l e s qu i 
a u r a i e n t p e r m i s d 'e f fec tuer u n e e n q u ê t e jud ic i a i r e r e l a t i v e m e n t à la 
b lessure qu i lui a é t é causée . Q u a n t au G o u v e r n e m e n t , il n ' a pas excipé 
du n o n - é p u i s e m e n t des voies de r ecour s i n t e r n e s au s t ade a p p r o p r i é de la 
p r o c é d u r e . C e t t e affaire a donc é t é soumise à la C o u r a lors q u e les 
é l é m e n t s factuels c ruc iaux n ' en ava ien t pas encore é té v é r i t a b l e m e n t 
e x a m i n é s . E t a n t d o n n é qu ' i l n 'y a pas eu d ' e n q u ê t e judiciaire i n t e r n e , ces 
faits ne sont devenus p e r t i n e n t s q u e plus t a rd , à la l umiè r e de l ' a l léga t ion 
de v io la t ion de l 'a r t ic le 3 de la Conven t i on . 

E n r éa l i t é , les c i r cons tances essent ie l les d e ce t t e a r r e s t a t i o n n 'on t 
j a m a i s é té vérif iées de m a n i è r e d i r ec t e , c o n f o r m é m e n t au pr inc ipe 
d'immédiateté, pa r u n e a u t o r i t é j ud i c i a i r e , i n t e r n e ou i n t e r n a t i o n a l e . La 
ques t i on c e n t r a l e — le recours à u n e force p r é t e n d u m e n t excessive en 
effectuant ce qui é ta i t p a r a i l leurs l ' a r r e s t a t i on légale du r e q u é r a n t - a 
donc é t é posée p o u r la p r e m i è r e fois à la C o u r e u r o p é e n n e des Dro i t s de 
l ' H o m m e . Pa r dé fau t , nous nous s o m m e s donc t rouvés d a n s la s i t ua t ion 
d ' u n e ju r id i c t ion de p r e m i è r e in s t ance c h a r g é e d ' é t ab l i r les faits. 

D e plus , à l 'avenir , eu é g a r d à l ' impact du Pro tocole n° 11, de pare i l les 
affaires se p r é s e n t e r o n t à nouveau . Il n 'y a d é s o r m a i s plus de C o m m i s s i o n 
p o u r a s s u m e r la fonct ion essent ie l le d ' é t a b l i s s e m e n t des faits p o u r la 
C o u r . 

Il s 'ensui t l o g i q u e m e n t q u e la C o u r devra s ' a d a p t e r à ce t t e nouvelle 
s i tua t ion . Elle d e v r a a c c e p t e r des s i tua t ions d a n s lesquel les , c o m m e en 
l ' occur rence , ses p r o p r e s a u d i e n c e s r e s s e m b l e r o n t aux a u d i e n c e s de 
p r e m i è r e ins tance devan t les t r i b u n a u x n a t i o n a u x . La C o u r d e v r a 
e n t e n d r e des t é m o i n s , p e r m e t t r e l ' i n t e r roga to i r e con t rad ic to i r e de 
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t émoins host i les , e x a m i n e r et app réc i e r d i r e c t e m e n t les é l é m e n t s 
m a t é r i e l s , e tc . La C o u r dev ra é tab l i r ses p r o p r e s règles en m a t i è r e de 
p reuve r e l a t i v e m e n t à la c h a r g e de la p r euve , au r i sque de non-
convict ion, au pr inc ipe selon lequel « le d o u t e prof i te à l ' accusé» , e tc . Ces 
règles sont déjà p r é s e n t e s d a n s no t r e j u r i s p r u d e n c e , ne sera i t -ce q u e sous 
u n e fo rme r u d i m e n t a i r e . Inu t i le de p réc i se r q u ' e n é tab l i s san t ces règles 
p r o c é d u r a l e s , nous devons avan t t ou t suivre s t r i c t e m e n t les g a r a n t i e s de 
l 'ar t icle 6, c o m m e nous le d e m a n d o n s à tous les s i gna t a i r e s de la 
Conven t i on . 

C e l a v a u d r a pour t ou t e s les affaires d a n s lesquel les , à t r ave r s le p r i sme 
de la C o n v e n t i o n , ce r t a ins faits dev i end ron t p e r t i n e n t s sur le p lan 
j u r i d i q u e uniquement parce que l 'affaire a é t é p o r t é e devan t la C o u r 
e u r o p é e n n e des Dro i t s de l ' H o m m e et uniquement après cela. 

Bien sûr , il est g é n é r a l e m e n t vrai q u e ce q u e nous appe lons des «fa i t s» 
ou des «fa i ts p e r t i n e n t s sur le p lan j u r i d i q u e » ne sont pas des é l é m e n t s 
p u r e m e n t et s i m p l e m e n t «object i fs» . Sur les i n n o m b r a b l e s « fa i t s» d 'une 
affaire d o n n é e , seuls c e r t a i n s a spec t s on t u n i n t é r ê t su r le p l an jud ic i a i r e . 
Il en est a insi s e u l e m e n t l o r s q u ' u n e qual i f ica t ion j u r i d i q u e spécif ique de 
l 'affaire est app l iquée a u x faits en ques t i on p a r le t r i b u n a l appe lé à 
s t a t u e r . A son tour , b ien sûr , la n o r m e app l iquée pour d o n n e r une 
qual i f ica t ion j u r i d i q u e à u n e affaire d o n n é e est e l l e - m ê m e choisie en 
fonction des faits pe rçus . Il y a ainsi u n e r e l a t i on d y n a m i q u e et 
d i a l ec t ique e n t r e les faits et la n o r m e . En fonct ion du choix de la n o r m e 
appl icab le , d i f férents faits r e p r é s e n t e n t un i n t é r ê t sur le p l an jud ic i a i r e , 
c o m m e s'ils é t a i en t vus à t r ave r s un a u t r e p r i s m e . 

Il s ' ensui t que des faits pouvan t p a r a î t r e p e r t i n e n t s et d é t e r m i n a n t s 
devan t les t r i b u n a u x n a t i o n a u x ne se ron t souvent pas pe rçus c o m m e tels 
par la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e et vice versa. A S t r a s b o u r g , 
nous avons r ecour s à un e n s e m b l e d is t inc t de p r inc ipes , doc t r ines et 
règ les , à savoir ceux qui r eposen t sur les n o r m e s de la C o n v e n t i o n et qui 
ont é té é l aborés au cours des c i n q u a n t e ans d e j u r i s p r u d e n c e de la C o u r . 
Des faits p o u r t a n t i den t iques peuven t a insi ê t r e e x a m i n é s d 'un point de 
vue j u r i d i q u e t o t a l e m e n t différent ou, c o m m e d a n s la p r é s e n t e affaire, ne 
pas ê t r e e x a m i n é s du tou t . 

Le p r o b l è m e n 'es t pas nouveau . La C o u r a toujours app l i qué ses 
p r o p r e s c r i t è r e s p o u r d é t e r m i n e r ce qui est p e r t i n e n t sur le p l an factuel 
au r e g a r d de la Conven t ion . Si nous agiss ions a u t r e m e n t , nous nous 
r e t r o u v e r i o n s d a n s la s i t ua t i on de M . J o u r d a i n , su rp r i s d e découvr i r qu ' i l 
avait toujours pa r l é e n p rose . En fin de c o m p t e , l ' e x a m e n factuel 
spécif ique p e r t i n e n t au r ega rd de la C o n v e n t i o n est b ien e n t e n d u la 
miss ion de la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e . 

Il n 'y a à cela r i en d ' é t o n n a n t , à mo ins q u e l 'on r e s t e a t t a c h é à la 
s é p a r a t i o n s t r ic te et r é t r o g r a d e des faits et du droi t , ques t ions de dro i t et 
ques t ions de fait. La phi losophie j u r i d i q u e m o d e r n e a depu i s l o n g t e m p s 



252 ARRÊT REHBOCK c. SLOVÉNIE - OPINION PARTIELLEMENT DISSIDENTE 
DE M. LE JUGE ZUPANCIC 

t r a n s c e n d é ce t t e d i s t inc t ion art if iciel le . La p r é s e n t e affaire i l lus t re 
l a r g e m e n t la nécess i té de le faire. C e l a a toutefois u n impac t néga t i f sur 
la fo rmule i n c a n t a t o i r e souvent u t i l i sée selon laquel le « n o u s ne s o m m e s 
pas une j u r id i c t i on de q u a t r i è m e i n s t a n c e » et selon l aque l l e , p a r 
c o n s é q u e n t , nous laissons l ' exp lora t ion des faits a u x t r i b u n a u x nationaux. 
D a n s c e r t a i n e s affaires où le r e q u é r a n t se p la in t de déficiences de la p a r t 
des t r i b u n a u x n a t i o n a u x qu i ont t ra i t p u r e m e n t et s i m p l e m e n t aux 
p reuves , c 'est p e u t - ê t r e là la b o n n e a p p r o c h e . Mais m a n i f e s t e m e n t , ce 
n ' es t pas la b o n n e a p p r o c h e d a n s les affaires où les t r i b u n a u x n a t i o n a u x 
n 'on t pas eu la possibi l i té d ' env i sager l ' appl icabi l i té de la Conven t i on . 

La doc t r ine qu i r e q u i e r t l ' é p u i s e m e n t des voies de recours i n t e r n e s ne 
repose q u e p a r t i e l l e m e n t sur l ' anc ien ar t ic le 26, d é s o r m a i s l 'ar t icle 35 de 
la Conven t i on . A u x t e r m e s de ce t t e d isposi t ion , n é a n m o i n s , la r e q u ê t e 
peu t ê t r e re je tée à tout stade de la procédure, ce qu i signifie q u e l ' except ion 
du g o u v e r n e m e n t d é f e n d e u r ne se l imi te pas d a n s le t e m p s à la pér iode 
p r é c é d a n t l ' e x a m e n de la recevabi l i t é . Il s 'agissai t s i m p l e m e n t d ' une 
p r a t i q u e c o m m o d e p o u r la C o m m i s s i o n , et il ne s 'agit donc pas d ' u n e 
doc t r ine p e s a n t e au sens hab i tue l du t e r m e . L 'ana lyse t é léo log ique de la 
d isposi t ion m o n t r e qu 'e l l e por te sur q u e l q u e chose de plus vas te q u e le 
s imple é t a b l i s s e m e n t des faits. Son objet , en t e r m e s de droi t 
i n t e r n a t i o n a l , es t s i m p l e m e n t de p e r m e t t r e aux t r i b u n a u x n a t i o n a u x de 
la H a u t e P a r t i e c o n t r a c t a n t e de se confo rmer aux n o r m e s j u r i d i q u e s et 
p rocédu ra l e s m i n i m a l e s requ i ses pa r la C o n v e n t i o n et la C o u r . La 
dé l éga t ion de l ' é t a b l i s s e m e n t des faits aux t r i b u n a u x n a t i o n a u x tel le 
qu 'e l l e est p e r ç u e n ' e s t r ien d ' a u t r e q u ' u n dér ivé d e c e t t e cour to is ie 
j u r i d i q u e i n t e r n a t i o n a l e f o n d a m e n t a l e r e p o s a n t su r l ' hypothèse q u e tous 
les E t a t s m e m b r e s r e m p l i r o n t leurs obl iga t ions au r e g a r d de la 
Conven t ion . 

Il s 'ensui t q u e la p r é s e n t e affaire pouvai t ê t r e re je tée m ê m e ap rè s 
l ' audience . Ce la eû t é té à m o n sens la chose la plus ra i sonnable à faire, à 
moins que nous ayons voulu nous p longer d i r e c t e m e n t d a n s l ' é t ab l i s sement 
des faits. 

II 
Le s c h é m a vé r i t ab l e des faits à e x a m i n e r est qualif ié j u r i d i q u e m e n t 

d ' a l l éga t ion de force excessive employée lors de l'arrestation légale d ' un 
t r a f i q u a n t de d r o g u e t r a v e r s a n t la f ront iè re de l 'Aut r iche à la Slovénie. 

La ques t ion j u r i d i q u e p rocédu ra l e d u soupçon r a i sonnab le (cause 
probable ) p r éa l ab l e à l ' a r r e s t a t i o n et de son c a r a c t è r e a r t i cu lab le , 
concre t et spécif ique, la l ég i t imi té de ses sources , etc . , n ' a j a m a i s é t é 
soulevée p a r le r e q u é r a n t . La légal i té de l ' a r r e s t a t i o n n ' ayan t pas é t é 
c o n t e s t é e , nous ignorons c o m m e n t la police slovène a o b t e n u 
l ' in format ion c o n c e r n a n t la t e n t a t i v e du r e q u é r a n t d ' i n t r o d u i r e les 
pi lules d 'ecs tasy et a u t r e s m a r c h a n d i s e s de c o n t r e b a n d e d a n s le pays . Il 
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nous faut donc suppose r q u e le f o n d e m e n t de l ' a r r e s t a t i on é ta i t légal au 
r e g a r d à la fois du dro i t i n t e r n e et de la Conven t i on . 

U n e a u t r e ques t ion est de savoir si le r e q u é r a n t savait q u ' o n é ta i t en 
t r a in de l ' a r r ê t e r , c 'es t-à-dire si sa p r é t e n d u e rés i s t ance à l ' a r r e s t a t ion 
a u r a i t pu ê t r e la conséquence d ' u n e e r r e u r de fait (errorfacti) jus t i f iable 
de sa p a r t . Le G o u v e r n e m e n t a toujours aff i rmé q u e les pol iciers ayant 
p rocédé à l ' a r r e s t a t i on é t a i en t tout à fait ident i f iables g râce au mot 
« P O L I C I J A » qui é ta i t c l a i r e m e n t inscrit sur leur b louson. Le r e q u é r a n t 
a s o u t e n u q u e les policiers ne p o r t a i e n t pas leur b louson et qu ' i l s lui 
é t a i e n t a p p a r u s c o m m e des « N i n j a s » l ' a t t a q u a n t p o u r d e s ra isons 
q u e l c o n q u e s sans r a p p o r t avec ses act iv i tés de c o n t r e b a n d e . Si cela est 
difficile à c ro i re , ca r le r e q u é r a n t devai t ê t r e ne rveux du fait de la 
p ré sence de m a r c h a n d i s e de c o n t r e b a n d e d a n s sa vo i tu re , son af f i rmat ion 
n ' a de sens q u e d a n s le c o n t e x t e de sa r é s i s t ance p r é s u m é e à l ' a r r e s t a t ion . 
Quo i qu ' i l en soit, m ê m e si les policiers ne p o r t a i e n t pas u n insigne 
c l a i r e m e n t d i sce rnab le , il est difficile d e croi re q u ' u n t r a f i quan t de 
d r o g u e face à un g r o u p e en un i fo rme de « N i n j a s » puisse se croire 
a t t a q u é , pa r e x e m p l e à des fins de vol, e tc . 

En c o n s é q u e n c e , si nous supposons q u e le r e q u é r a n t savait qu ' i l se 
faisait a r r ê t e r et pour une ra ison liée à la p r é s e n c e de d r o g u e d a n s la 
bo î te à g a n t s d e sa vo i tu re , sa r é s i s t ance à l ' a r r e s t a t i o n légale qu i é ta i t 
en t r a i n de se d é r o u l e r ne peu t ê t r e a t t r i b u é e à u n e e r r e u r de fait de sa 
p a r t . Et s'il n 'y avait a u c u n e e r r e u r de sa pa r t q u a n t à ce qui é ta i t en t ra in 
de se passe r , r ien ne jus t i f ia i t sa r é s i s t ance à l ' a r r e s t a t i on . 

Il r es te donc à savoir si la force é t a i t excessive aux fins de l ' a r r e s t a t ion . 
D a n s ce type de s i tua t ion , le c a r a c t è r e p r o p o r t i o n n é du recours à la 

force d é p e n d m a n i f e s t e m e n t du c o m p o r t e m e n t de la p e r s o n n e faisant 
l 'objet d ' u n e pr iva t ion de l ibe r té . 

Toutefo is , il est bien é tabl i en droit péna l q u e le recours à la force lors de 
l ' a r r e s t a t ion d 'un d é l i n q u a n t violent p r é s u m é ne peu t ê t r e considéré 
u n i q u e m e n t ex post facto. Les lu t tes v iolentes , les a l t e rca t ions , etc . , sont 
typiques de ces s i tua t ions . U n e b o n n e mise e n ba l ance jud ic ia i re des 
fac teurs conduisan t a u recours à la force doit teni r compte de l 'é tat 
d 'espr i t agi té des pe r sonnes réag issan t en cas de lég i t ime défense , pour la 
défense d ' au t ru i ou devan t d ' a u t r e s nécess i tés et s i tua t ions de coerci t ion. 
En droi t péna l positif, ces s i tua t ions se r a p p r o c h e n t du recours à la force 
jus t i f iable en cas de lég i t ime défense . D a n s la lég i t ime défense , l 'usage de 
la force doit ê t re concomi tan t à l ' a t t a q u e , p ropo r t i onné afin que l 'on puisse 
é ca r t e r l ' a t t a q u e injustifiée, qui e l l e -même ne doit pas ê t r e p rovoquée , etc . 
La logique, ici, est s emblab le à la logique des s i tua t ions de dé t resse 
émot ionne l l e e x t r ê m e auxque l l es l ' ac teur est f o r t emen t a m e n é . La 
p lupa r t des codes p é n a u x c o n t i e n n e n t des disposi t ions à cet effet. La 
m a r g e de to lé rance accep tab le est donc cons idérab le t a n t qu ' i l est satisfait 
à d ' a u t r e s c r i t è res de justif ication ( s imul t ané i t é de la force et de la con t re -
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force, légal i té de l ' a r res ta t ion e l l e -même , conscience de l ' in téressé qu' i l fait 
l 'objet d 'une a r r e s t a t i on , bonne foi et d a n g e r r a i s o n n a b l e m e n t perçu pa r la 
police effectuant l ' a r res ta t ion , etc.) . 

Lor sque ce t t e logique est app l iquée à l 'exécut ion d 'une a r r e s t a t i on 
régu l i è re , cela signifie q u e le r ecours à la force n 'es t pas excessif dès lors 
qu' i l é ta i t , du point de vue de l'acteur, ( abso lumen t ) nécessa i re pour 
l ' accompl i s sement de la lég i t ime pr ivat ion de l iber té . Si la pe r sonne faisant 
l 'objet de l ' a r r e s t a t ion rés is te , le recours à une force c o m p l é m e n t a i r e et 
c o n c o m i t a n t e est just if ié pour p e r m e t t r e à la police d ' a t t e i n d r e son bu t 
l ég i t ime . C e c r i t è re est à la fois subject if et objectif. 

J e renvoie à l 'ar t ic le 2 § 2 b) de la C o n v e n t i o n , d a n s lequel m ê m e la 
pr iva t ion de la vie n 'es t pas cons idé rée c o m m e é t a n t co n t r a i r e à la 
C o n v e n t i o n si elle r é su l t e d 'un recours à la force qu i est a b s o l u m e n t 
nécessa i re «pour effectuer une arrestation régulière ou pour empêcher l'évasion 
d'une personne régulièrement détenue». 

Il est i n t é r e s s a n t de c o n s t a t e r q u e c e t t e d ispos i t ion subs is te b ien que 
l 'ar t icle 1 du Protocole n" 6 abolisse la pe ine de m o r t . En d ' a u t r e s t e r m e s , 
l 'Eta t est au to r i s é à faire u s a g e de la force lé ta le lorsqu ' i l effectue une 
a r r e s t a t i o n r égu l i è r e , a lors qu ' i l ne lui es t p a s p e r m i s de p r o n o n c e r ou 
d ' e x é c u t e r u n e pe ine cap i t a le . C e t t e except ion est p r é c i s é m e n t liée aux 
c i r cons tances e x t r ê m e s de la l ég i t ime défense , de la défense d ' a u t r u i , 
e tc . , c 'es t -à-di re aux doc t r ines é tab l ies de droi t p é n a l re la t ives aux 
s i tua t ions d ' u r g e n c e . D a n s ces s i tua t ions , on ne s a u r a i t a t t e n d r e de 
l ' a c t eu r ( l ' i n t e rvenan t ) qu ' i l p r e n n e u n e décision équ i l ib rée , r a i sonnab le , 
p r é m é d i t é e et t o t a l e m e n t ra t ionne l l e r e l a t i v e m e n t à la ques t i on de savoir 
que l le force est « a b s o l u m e n t néce s sa i r e» . Il est acquis q u e d a n s les 
a l t e r ca t i ons de ce type - y compr i s lors d ' u n e a r r e s t a t i o n - , il faut 
s ' a t t e n d r e à des r éac t ions e x a g é r é e s de p a r t et d ' a u t r e . U n e j u r i s p r u d e n c e 
a b o n d a n t e en a t t e s t e . 

De p r i m e abord au moins , il s e m b l e r a i t toutefois qu ' i l y ait une 
con t r ad i c t i on e n t r e l ' ex is tence m ê m e de l ' except ion (au to r i se r l 'E ta t à 
faire u sage de la force lé ta le p o u r effectuer u n e a r r e s t a t i o n r égu l i è r e ) , 
d ' u n e p a r t , et l ' ex igence q u e cet u s a g e de la force l é t a l e , du moins 
r é t r o s p e c t i v e m e n t , soit j u g é «absolument nécessaire», d ' a u t r e p a r t . C e t t e 
con t r ad ic t ion ne peu t s ' exp l iquer q u e p a r le biais t é léo log ique . N o u s 
devons g a r d e r à l 'espri t q u e les a u t e u r s de la C o n v e n t i o n ne voula ien t 
pas ouvr i r la po r t e à un usage l ibéral de la force lé ta le en cas 
d ' a r r e s t a t i o n s r égu l i è r e s . N é a n m o i n s , ils n 'on t pas pu avoir l ' i n ten t ion , 
d a n s ces s i t ua t ions d ' u r g e n c e , d ' i m p o s e r le c r i t è re s t r ic t et absolu de ce 
qui est r a i sonnab l e . 

Si l 'usage de la force létale est e x p r e s s é m e n t a u t o r i s é p a r la Conven t i on 
a u x fins d e l ' exécut ion d ' u n e a r r e s t a t i o n r é g u l i è r e , a lors l 'usage d e la 
force - s'il est pe rçu c o m m e nécessa i re - est a u t o r i s é a fortiori s'il 
n ' e n t r a î n e pas le décès ma i s des lésions corpore l les . 
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III 
Enfin se pose la ques t ion de la r esponsab i l i t é q u ' e n g a g e une lésion 

occas ionnée p e n d a n t et à cause du recours à ce t t e force add i t ionne l l e p a r 
la police. 

La lésion non vou lue , ici, est m a n i f e s t e m e n t ce q u e le droi t péna l positif 
appel le u n e c o n s é q u e n c e «prétérintentionnelle » (c 'es t -à-di re e x c é d a n t ce qu i 
é ta i t vou lu) . La responsab i l i t é des c o n s é q u e n c e s a l lant au -de là de 
l ' i n t en t ion d i rec te de l ' ac teur est e n g a g é e si ces c o n s é q u e n c e s sont au 
moins le r é su l t a t de l ' imprudence (négl igence consc ien te ) ou de la 
nég l igence ( inconsc ien te) de l ' ac teur , ma i s u n i q u e m e n t si l 'acte lui-
m ê m e est pun i s sab le d a n s sa forme nég l i gen t e . En parei l cas l ' ac teur , 
m ê m e s'il ne savait pas e x a c t e m e n t que l les se ra ien t les conséquences d e 
son ac te , mais pouvai t et a u r a i t dû savoir q u e ces c o n s é q u e n c e s pouva ien t 
se p r o d u i r e , est r e sponsab le é g a l e m e n t du r é s u l t a t non voulu de son ac te . 

E n théo r i e du m o i n s , la m â c h o i r e cassée du r e q u é r a n t , en l ' espèce, 
a u r a i t pu ê t re le r é s u l t a t d 'une i n t e n t i o n d i r ec t e (dolus directus) des 
policiers . T o u t e p e r s o n n e est p r é s u m é e avoir voulu les conséquences 
n a t u r e l l e s de ses ac tes . Il a p p a r t i e n d r a i t en pr inc ipe à la police de 
m o n t r e r qu 'e l l e n 'ava i t pas l ' i n ten t ion de c a u s e r la b lessure don t le 
r e q u é r a n t se p la in t . Toutefo is , cela i m p l i q u e r a i t q u e les ac tes des 
policiers , ici, a i en t eu p o u r r é su l t a t naturel la m â c h o i r e cassée . C e qu i 
imp l ique ra i t à son t o u r q u e les policiers ava ien t l ' i n ten t ion de b lesser le 
r e q u é r a n t et qu ' i ls ont fait e x a c t e m e n t ce qu ' i l s ava ien t l ' i n t en t ion de faire. 

D ' a p r è s l ' a r rê t Selmouni c. France ( [ G C ] , n" 25803/94, C E D H 1999-V), 
qu i a in t rodu i t la déf ini t ion de la t o r t u r e d o n n é e pa r la C o n v e n t i o n des 
¡ \a t ions un ies c o n t r e la t o r t u r e (« la C C T » ) d a n s n o t r e p rop re 
j u r i s p r u d e n c e , cela p o u r r a i t s ' ana lyser en u n ac te de t o r t u r e . La ques t ion 
sera i t a lors la s u i v a n t e : la d o u l e u r et la d é t r e s s e du r e q u é r a n t é t a i en t -
elles sévères et la police avait-el le l ' i n ten t ion spécif ique (dolus specialis) 
pa r e x e m p l e de faire subir une d i s c r imina t i on au r e q u é r a n t ou de le 
p u n i r ? Si nous cons idér ions la souffrance et la d é t r e s s e subies pa r le 
r e q u é r a n t c o m m e é t a n t moins que « s é v è r e s » , a lors , d ' a p r è s la C C T , 
nous pa r l e r ions de « t r a i t e m e n t i n h u m a i n et d é g r a d a n t » . 

Il i m p o r t e à ce s t a d e de sou l igner à nouveau q u e t a n t la t o r t u r e q u ' u n 
t r a i t e m e n t i n h u m a i n e t d é g r a d a n t r e q u i è r e n t l ' i n t en t ion d i rec te (dolus 
directus) de la pa r t des pol ic iers . C 'es t u n i q u e m e n t d a n s des c i r cons tances 
excep t ionne l l e s , p a r e x e m p l e lo r sque le r e q u é r a n t est dé la i ssé d a n s u n e 
pr ison, q u e la nég l igence suffit. Nous ne s o m m e s m a n i f e s t e m e n t pas en 
p r é s e n c e de ce type de s i t ua t ion excep t ionne l l e . 

Le c o m p o r t e m e n t de la police en l ' espèce, c o n t r a i r e m e n t à la s i tua t ion 
r e n c o n t r é e d a n s l 'affaire Selmouni, où les abus ava ien t u n c a r a c t è r e 
sad ique et s ' é ta ien t p rodu i t s après q u e le r e q u é r a n t eu t é t é privé de 
l iber té , é t a i t , au p i re , une r éac t ion e x a g é r é e à la t en t a t i ve de fuite d u 
r e q u é r a n t . La b le s su re occas ionnée p a r c e t t e r éac t i on e x a g é r é e d a n s le 
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cadre d ' u n e l u t t e n ' a pas é té d i r e c t e m e n t voulue , c 'es t -à-di re qu 'e l l e a é té 
une conséquence « p r é t é r i n t e n t i o n n e l l e » de l 'usage l ég i t ime de la force. 
D a n s le pire des scénar ios , la b lessure p o u r r a i t donc ê t r e a t t r i b u é e à 
l ' i m p r u d e n c e (négl igence consc ien te ) des policiers , ma i s pas à l eur 
i n t en t ion . E t a n t d o n n é q u ' u n t r a i t e m e n t i n h u m a i n et d é g r a d a n t r e q u i e r t 
l ' i n ten t ion d i r ec t e , la b lessure en l 'espèce n e peu t pas , à m o n sens , ê t r e 
qual i f iée d ' ac te de « t o r t u r e » ou de « t r a i t e m e n t i n h u m a i n et d é g r a d a n t ». 

Selon le scénar io moins e x t r ê m e mais bien plus p robable , pa r con t r e , 
nous cons idére r ions la b lessure subie par le r e q u é r a n t c o m m e é t a n t une 
conséquence non voulue du recours intentionnel à la force pa r les policiers. 
D ' ap rè s le récit de ces d e r n i e r s , le r e q u é r a n t , une fois a p p r é h e n d é , avait 
t en t é de s'enfuir. En réac t ion à cela, deux policiers se sont j e t é s sur lui, 
l 'ont fait basculer et l 'ont t i ré vers le sol. D an s ce scénar io , l 'usage 
in t en t ionne l de la force a é té provoqué pa r la t en ta t ive de fuite du r e q u é r a n t . 
La b lessure consécut ive peu t ê t r e cons idérée c o m m e t o t a l e m e n t prévisible 
ou non. Toutefois , m ê m e si elle é ta i t prévisible, elle ne serai t q u e d a n s le 
pire des cas i m p u t a b l e à la négl igence consc iente des policiers. E t a n t 
donné q u e la négl igence consciente ne résu l t e pas j u r i d i q u e m e n t en u n 
t r a i t e m e n t i n h u m a i n et d é g r a d a n t , nous ne pour r ions pas ici par le r , m ê m e 
dans le pire des scénar ios , de violation de l 'art icle 3 de la Conven t ion . 

La n a t u r e de la b l e s su re , à savoir la f r ac tu re de la m â c h o i r e en deux 
endro i t s , est c o h é r e n t e avec ce réci t , c 'es t -à-di re q u e le r e q u é r a n t a u r a i t 
h e u r t é un objet dur - p r é t e n d u m e n t le pare-chocs d ' u n e vo i tu re s i tuée à 
p rox imi t é - , t and i s q u e m a n i f e s t e m e n t elle n 'es t pas c o h é r e n t e avec de 
s imples «coups de p o i n g » , c o m m e l 'affirme le r e q u é r a n t . 

Eu é g a r d aux règles d isc ipl inai res i n t e r n e s de la police en Slovénie , il 
est fort peu p robab le q u e les policiers a ien t eu l ' i n ten t ion d i rec te (dolus 
directus) de br i ser la m â c h o i r e . U n e tel le lésion corpore l le est f o rcémen t 
d é n o n c é e pa r la p e r s o n n e lésée et e n t r a î n e au moins u n e act ion 
disc ipl inai re i n t e r n e des services de police à l ' encon t r e des pol iciers . E n 
t a n t q u e m e m b r e du C o m i t é des N a t i o n s un ies con t r e la t o r t u r e , j ' a i eu 
l 'occasion de me fami l ia r i se r avec les t en t a t i ve s c o n s t a n t e s de forces de 
police non discipl inées du m o n d e en t i e r pour cacher les effets d ' ac t e s de 
t o r t u r e ou de t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s su r leurs v ic t imes . Il 
est peu p robab le que des policiers déc idés à infliger un t r a i t e m e n t 
i n h u m a i n et d é g r a d a n t pu i s sen t avoir l ' i n t en t ion de c a u s e r u n e b lessure 
telle qu 'e l l e nécess i t e ra i t m a n i f e s t e m e n t u n e a s s i s t ance méd ica le e t u n 
inévi table r a p p o r t méd ica l . 

La déc l a r a t i on pe r sonne l l e et écr i te à la m a i n p a r le r e q u é r a n t 
i n d i q u a n t q u e sa b l e s su re n 'es t pas d u e à la fau te de la police figure d a n s 
le doss ier . La va leu r p r o b a t o i r e en a u r a i t é té m o i n d r e si elle avai t 
u n i q u e m e n t é t é s ignée p a r le r e q u é r a n t , si elle é t a i t r éd igée en slovène 
et non pas en a l l e m a n d , l a n g u e m a t e r n e l l e du r e q u é r a n t , et si le 
r e q u é r a n t n ' é t a i t pas u n e p e r s o n n e e x t r ê m e m e n t m é f i a n t e à l ' égard de 
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l ' e n v i r o n n e m e n t é t r a n g e r d a n s leque l il se t rouva i t . Il est difficile de croire 
q u ' u n e p e r s o n n e c o m m e le r e q u é r a n t a u r a i t pu ê t r e forcée à écr i re et 
s igner une déc l a r a t i on expl ic i te ayan t pour effet d ' e x o n é r e r la police. Le 
r e q u é r a n t a l lègue un é t a t de « t e r r e u r psychologique » ma i s ne m o n t r e pas 
spéc i f iquemen t quel type d e m e n a c e s pouvai t p e r s u a d e r un mul t ip l e 
c h a m p i o n de m u s c u l a t i o n d ' éc r i re u n e déc la ra t ion i n d i q u a n t : «Je suis 
tombé, mon visage a heurté l'aile de la voiture et je me suis blessé la mâchoire. 
[Signature] Cela s'est produit hier entre 17 et 18 heures » ( t r a d u c t i o n ) . 

J ' a i donc t e n d a n c e à pense r q u e le r e q u é r a n t a t e n t é de s 'enfuir , q u e les 
deux policiers l 'ont fait t o m b e r p o u r l ' en e m p ê c h e r et q u e son m e n t o n est 
venu h e u r t e r le pare-chocs d ' une vo i tu re s i tuée à p r o x i m i t é . 

rv 
Le r a p p o r t de la Commis s ion évoque l o n g u e m e n t l ' enquê te insuffisante 

de l 'E ta t dé fendeur , qui en ve r tu de la cha rge de la p reuve devai t m o n t r e r 
que le r e q u é r a n t , a p p r é h e n d é p a r la police en bonne san té , n ' a pas é t é 
blessé du fait d ' une force excessive employée p a r la police. 

Mais faire p o r t e r à l 'Eta t d é f e n d e u r les c o n s é q u e n c e s j u r i d i q u e s 
i n t e r n a t i o n a l e s de l ' absence d ' e n q u ê t e jud ic ia i r e revient à le m e t t r e d a n s 
l ' impasse . En l 'espèce, c e t t e absence est m a n i f e s t e m e n t la c o n s é q u e n c e d u 
n o n - é p u i s e m e n t des voies de recours i n t e r n e s . Le n o n - é p u i s e m e n t des 
voies de recours i n t e r n e s p a r le r e q u é r a n t qu i se p la in t de ne pas avoir pu 
saisir la C o u r cons t i tu t ionne l l e est à son tou r la s imple c o n s é q u e n c e d u 
fait q u e l ' in té ressé n ' a j a m a i s p o r t é p la in te pour mauva i s t r a i t e m e n t de 
la pa r t de la police. 

Avant de r e n d r e ce que l'on appe l le u n e o r d o n n a n c e d ' i n s t ruc t ion , e t 
qui en droi t s lovène m a r q u e le d é b u t officiel de la p r o c é d u r e péna l e , le 
j u g e d ' i n s t ruc t i on a d û m e n t i n t e r r o g é le r e q u é r a n t . Celui-ci ne s 'est pas 
p l a in t . Lors de son procès é g a l e m e n t , il a eu la possibi l i té d ' évoque r des 
mauva i s t r a i t e m e n t s de la pa r t de la police, mais il ne s 'est pas p la in t . La 
seule c h a r g e qui pesâ t sur lui à ce s t ade et aux s t ades u l t é r i e u r s de la 
p r o c é d u r e péna l e é ta i t ce q u e l 'on appel le la cha rge de l ' a l léga t ion (onus 
proferrendi). De s imples a l l éga t ions à l 'un q u e l c o n q u e de ces s t ades 
a u r a i e n t a u t o m a t i q u e m e n t déc lenché u n e e n q u ê t e officielle à propos du 
recours a l légué à u n e force excessive pa r la police. Sur la base du c o m p t e 
r e n d u de ces a l l éga t ions , il a u r a i t a p p a r t e n u au p r o c u r e u r de d e m a n d e r 
d'office u n e e n q u ê t e j ud i c i a i r e sur les policiers soupçonnés . C e t t e 
d é m a r c h e a u r a i t pu d é b o u c h e r sur u n e p r o c é d u r e péna l e à l eur e n c o n t r e . 

O r r ien d a n s le doss ier ne s u g g è r e q u e le r e q u é r a n t ait j a m a i s fait de 
tel les a l l éga t ions . Son recours cons t i t u t i onne l en dro i t i n t e r n e a u r a i t é té 
déc la ré i r recevable p o u r la m ê m e ra ison que sa r e q u ê t e à S t r a s b o u r g 
a u r a i t é té i r recevab le si le G o u v e r n e m e n t n 'ava i t pas omis de p la ider le 
n o n - é p u i s e m e n t des voies de r ecour s i n t e r n e s en t e m p s voulu. 

C 'es t pou rquo i j ' a i voté con t r e le cons t a t d ' u n e viola t ion de l 'ar t ic le 3. 
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Applicabilité de l'article 6 à une procédure de partage d'une succession 
effectué par des notaires sous le contrôle d'un tribunal 

Article 6 § 1 

Droits et obligations de caractère civil - Applicabilité de l'article 6 à une procédure de partage 
d'une succession effectué par des notaires sous le contrôle d'un tribunal 

En janvier 1993, le requérant saisit le président du tribunal d'instance d'une 
requête en partage judiciaire de la succession de sa mère, faute de parvenir à un 
partage amiable, et sollicita la désignation d'un notaire à cette fin. S'ensuivit un 
échange d'observations entre le requérant et son frère lequel demanda au même 
tribunal l'ouverture d'une procédure de partage judiciaire de la succession de leur 
père préalablement décédé. En juillet 1993, le président du tribunal d'instance 
ordonna l'ouverture d'une procédure de partage judiciaire de la succession des 
parents du requérant et de son frère et renvoya ceux-ci devant deux notaires, 
M" Deck et Kirschner, pour qu'il y soit procédé. M' Deck convoqua les parties en 
vue d'une première réunion qui se tint en novembre 1993. En août 1994, il transmit 
aux parties un projet d'état liquidatif en sollicitant leurs observations. 
En novembre 1994, le requérant transmit ses observations à M' Deck, puis en avril 
et juillet 1995, il s'enquit sans succès, auprès de ce dernier, de l'état d'avancement 
de la procédure. En novembre 1995, il adressa vainement une lettre au président 
du tribunal avec copie aux notaires. Un an plus tard, il adressa une lettre de 
relance au président du tribunal afin qu'il intervienne auprès des notaires pour 
faire aboutir la procédure. Le président rédigea alors un «soit transmis» en vue 
de transmettre la requête au greffe du tribunal. Fin novembre 1996, le juge 
d'instance transmit le courrier du requérant aux deux notaires en les invitant à 
agir. En février 1997, le requérant saisit la chambre des notaires d'une 
réclamation afin qu'elle intervienne pour que le dossier soit réglé avant fin mars 
1997. En mars 1997, M'' Deck informa le président du tribunal qu'il avait établi 
dès août 1994 un projet de partage et attendait depuis lors la contre-proposition 
de M'' Kirschner. A la suite d'une réunion des parties en avril 1997, le projet de 
partage de la succession fut officiellement établi par les notaires; les parties s'y 
engageaient à retirer la procédure de partage judiciaire ouverte en juillet 1993. 
Consécutivement, en décembre 1997, le juge d'instance classa ladite procédure. 

1. Exception préliminaire du Gouvernement (non-épuisement): rechercher la 
responsabilité des notaires et le versement éventuel d'une indemnité pour faute 

1. R é d i g é p a r le gref fe , il ne l ie p a s la C o u r . 
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ou négligence de ceux-ci ne constitue pas une solution de rechange aux mesures 
que l'ordre juridique interne aurait dû offrir au requérant pour parer au retard 
d'une procédure se déroulant à la demande et sous le contrôle d'une juridiction. 
2. Article 6 § 1 : a) La procédure de partage se déroula uniquement devant des 
notaires et se conclut à l 'amiable par un accord des parties sur la réalisation du 
partage et l 'engagement de retirer la procédure judiciaire, sans intervention du 
tribunal. La procédure ne fut donc ni entièrement judiciaire ni entièrement 
amiable, de sorte que prima Jade l'applicabilité de l'article 6 peut paraître sujette 
à caution. En l'espèce, devant l'échec du partage amiable de la succession, le 
requérant déposa une requête en partage judiciaire devant le tribunal d'instance. 
Or, si les opérations de partage sont effectuées par les notaires et si toute 
contestation entre les parties doit être soumise au juge-commissaire, la 
procédure se déroule entièrement devant le tribunal du lieu d'ouverture de la 
succession et sous son contrôle. C'est lui qui ordonne le partage, désigne le 
notaire liquidateur et le juge-commissaire, et surtout homologue l'état liquidatif 
dressé par les notaires. Le tribunal est donc appelé à décider d'une «contestation 
sur des droits de caractère civil» dont il est saisi par la requête en partage 
judiciaire, en l'espèce celle de janvier 1993. La possibilité laissée aux parties de 
retourner au partage amiable, utilisée ici, n'enlève rien à la compétence du 
tribunal cjui demeure saisi jusqu'au moment où les parties décident de retirer la 
procédure. En l'espèce, la procédure devant les notaires était si étroitement liée au 
contrôle du tribunal d'instance qu'elle ne peut en être dissociée aux fins de la 
détermination des droits et obligations civils du requérant. 

b) La procédure a duré quatre ans et plus de onze mois. Il convient de relever 
notamment les nombreux courriers de relance du requérant restés sans réponse 
qui témoignent en l'espèce de l'inertie des notaires et de la carence du tribunal 
d'instance. Dans ces circonstances, il y a eu dépassement du délai raisonnable. 
Conclusion : violation (unanimité). 
Article 4 1 : le requérant n'a formulé aucune demande de satisfaction équitable 
bien qu'invité à le faire et il n'y a pas lieu de lui en accorder une d'office. 
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En l 'a f fa ire S i e g e l c. F r a n c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . W . FUHRMANN,président, 

J . - P . C O S T A , 

L. LOUCAIDES, 

P. KORIS, 
K. J U N G W I E R T , 

Sir Nicolas BRATZA, 
M " " ' H .S . GRKVE,juges, 

et de M M C S. D O L L É , greffière de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil le 7 n o v e m b r e 2000, 
Rend l ' a r rê t q u e voici, a d o p t é à c e t t e d a t e : 

P R O C É D L J R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n" 36350/97) d i r igée 
con t r e la R é p u b l i q u e f rançaise et d o n t u n r e s so r t i s san t de cet E t a t , 
M . A u g u s t e Siegel («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n 
e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 24 avril 1997 
en v e r t u de l 'ancien ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des Droi t s 
de l ' H o m m e et des L iber tés f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é p a r M F S. Graff, avocat a u b a r r e a u d e 
S t r a s b o u r g . Le g o u v e r n e m e n t f rançais («le G o u v e r n e m e n t » ) est 
r e p r é s e n t é p a r son a g e n t , M . R. A b r a h a m , d i r e c t e u r des affaires 
j u r i d i q u e s au m i n i s t è r e des Affaires é t r a n g è r e s , et p a r son agen t adjoint , 
M . P. B o u s s a r o q u e , consei l ler de t r i b u n a l a d m i n i s t r a t i f d é t a c h é à la 
d i rec t ion des affaires j u r i d i q u e s du m i n i s t è r e des Affaires é t r a n g è r e s . 

3. Le r e q u é r a n t a l légua i t u n e viola t ion de son dro i t à u n e p r o c é d u r e 
d a n s un dé la i r a i sonnab le , g a r a n t i p a r l 'ar t icle 6 § 1 de la Conven t ion . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, da t e 
d ' e n t r é e en v igueur du Protocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 
dudi t P ro toco le ) . 

5. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r 
(ar t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . Au sein de celle-ci, la c h a m b r e 
c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té 
cons t i tuée c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 

6. P a r u n e décision du 28 s e p t e m b r e 1999, la c h a m b r e a déc la ré la 
r e q u ê t e r ecevab le ' . 

7. T a n t le r e q u é r a n t que le G o u v e r n e m e n t ont déposé des 
observa t ions écr i tes su r le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

1. Note du greffe: la d é c i s i o n d e la C o u r est d i s p o n i b l e a u gre f fe . 
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E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le r e q u é r a n t , né en 1938, est sans profession et rés ide à Albi. 
9. Le 4 ju i l l e t 1990, M™' Schmi t t , veuve de Pau l Siegel , décéda , la i ssant 

deux l éga t a i r e s à t i t re u n i v e r s e l : ses en fan t s , A u g u s t e Siegel , r e q u é r a n t 
en l ' espèce, et son f rère , Louis Siegel , ce d e r n i e r bénéf ic iant de la 
j ou i s sance in t ég ra l e du p a t r i m o i n e j u squ ' au p a r t a g e . 

10. Le 8 j a n v i e r 1993, le r e q u é r a n t p r é s e n t a une r e q u ê t e en p a r t a g e 
jud ic i a i r e de la succession de la dé fun te devan t le p r é s iden t du t r i b u n a l 
d ' i n s t ance d ' I l lk i r ch -Gra f fcns taden (Bas-Rhin) et sollicita la dé s igna t i on 
d ' un no ta i r e afin de p rocéde r à ce p a r t a g e , p réc i san t qu ' i l ne devai t pas 
s 'agir de M1' K i r schne r , m a n d a t a i r e de Louis Siegel . 

11. Le 23 avril 1993, avis de l ' i n t roduc t ion de lad i te r e q u ê t e fut d o n n é 
à Louis Siegel . P a r u n e l e t t r e du 27 avril 1993, l ' in té ressé sollicita du 
m ê m e t r i b u n a l d ' i n s t ance l ' ouver tu re de la p r o c é d u r e de p a r t a g e 
jud ic ia i r e de la succession de Paul Siegel , décédé le 27 d é c e m b r e 1984; il 
r appe la i t q u e l ' ensemble des ac tes successoraux de ses p a r e n t s é t a i e n t 
d é t e n u s p a r M' K i r s c h n e r et d e m a n d a i t q u ' à défau t de pouvoir dés igne r 
celui-ci en qua l i t é de p r e m i e r no ta i r e pour p rocéde r au p a r t a g e jud ic i a i r e 
on le n o m m â t c o m m e n o t a i r e en second. 

12. Le 2 j u i n 1993, le t r i b u n a l t r a n s m i t la d e m a n d e de Louis Siegel au 
conseil du r e q u é r a n t , l ' invi tant à p r é s e n t e r d a n s un dé la i d ' un mois ses 
obse rva t ions sur l ' ouve r tu re de la p r o c é d u r e en p a r t a g e de la succession 
du p è r e . Le 15 juin 1993, le conseil du r e q u é r a n t in forma le t r i buna l qu ' i l 
ne s 'opposai t pas à l ' ouve r tu re de ladi te succession ni à l ' ex tens ion de la 
p r o c é d u r e , p r é c i s a n t qu ' i l m a i n t e n a i t ses p r é c é d e n t e s conclus ions q u a n t 
au choix du no ta i r e c h a r g é des o p é r a t i o n s de p a r t a g e . 

13. P a r u n e o r d o n n a n c e en d a t e du 8 juillet 1993, le p r é s i d e n t d u 
t r i buna l d ' i n s t ance d ' I l lk i r ch -Gra f fens taden fit droi t à la r e q u ê t e et 
o r d o n n a l ' ouver tu re de la p r o c é d u r e de p a r t a g e j u d i c i a i r e de la 
succession de M"1' Schmi t t et de Pau l Siegel . Il renvoya les pa r t i e s devan t 
M1' Deck, n o t a i r e à Benfeld , dés igné c o m m e no ta i re en p r e m i e r , et 
M'' K i r schner , no t a i r e à E r s t e in , dés igné c o m m e no ta i r e en second, afin 
de p rocéde r au p a r t a g e . C e t t e décision fut notifiée à Louis Siegel le 5 aoû t 
1993 et au r e q u é r a n t le 7 oc tobre 1993. Selon le G o u v e r n e m e n t , le r e t a r d 
d a n s la not i f icat ion faite au r e q u é r a n t é t a i t dû à son c h a n g e m e n t 
d ' ad re s se , non s ignalé au greffe du t r i b u n a l . 

14. M r Deck convoqua les pa r t i e s en vue d ' u n e p r e m i è r e r éun ion , fixée 
au 22 n o v e m b r e 1993. T o u t e s les p a r t i e s é t a i en t p r é s e n t e s ou r e p r é s e n t é e s 
à ce t t e r é u n i o n , dont elles r e ç u r e n t c o m m u n i c a t i o n du procès-verba l le 
27 d é c e m b r e 1993. 
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15. Le 24 aoû t 1994, M c Deck t r a n s m i t un projet d ' é t a t l iqu ida t i f aux 
pa r t i e s , en sol l ici tant leurs obse rva t ions . 

16. Le 25 n o v e m b r e 1994, le conseil du r e q u é r a n t t r a n s m i t ses 
obse rva t ions à M' Deck . 

1 7. Les 6 avril et 18 ju i l le t 1995, le r e q u é r a n t i n t e r r o g e a le n o t a i r e sur 
l ' é ta t d ' a v a n c e m e n t de la p r o c é d u r e . Il n 'ob t in t j a m a i s de r éponse . 

18. Le 15 n o v e m b r e 1995, u n e l e t t r e d e r a p p e l fut v a i n e m e n t a d r e s s é e 
au p r é s i d e n t du t r i buna l d ' i n s t ance d ' I l lk i rch-Graf fens taden . U n e copie en 
fut envoyée à M' Deck et à M ' K i r s c h n e r le 27 n o v e m b r e 1995. 

19. Le 13 n o v e m b r e 1996, le r e q u é r a n t a d r e s s a une nouvel le l e t t r e de 
re lance au p r é s i d e n t du t r i b u n a l d ' i n s t a n c e , sol l ic i tant d e celui-ci qu'i l 
i n t e rv i enne a u p r è s des deux no ta i r e s afin de faire a b o u t i r la p r o c é d u r e . 

20. U n «soit t r a n s m i s » fut réd igé pa r le p rés iden t du t r i buna l en vue 
de la t r ansmi s s ion de la r e q u ê t e au greffe d é t a c h é d 'E r s t e in . Le 
18 n o v e m b r e 1996, la m ê m e l e t t r e fut ad re s sée au greffe p e r m a n e n t 
d ' E r s t e i n . C e t t e l e t t r e r e s t a elle auss i sans r éponse . 

21 . Le 29 novembre 1996, le j u g e d ' ins tance t r a n s m i t aux deux nota i res 
le cour r ie r du r e q u é r a n t du 18 n o v e m b r e 1996, les invi tant à faire conna î t r e 
les motifs p ropres à e m p ê c h e r le bon d é r o u l e m e n t de la p rocédure en 
p a r t a g e et la su i te qu ' i l s e n t e n d a i e n t d o n n e r à la r é c l ama t ion d u r e q u é r a n t . 

22. P a r u n e l e t t r e du 19 février 1997, le conseil du r e q u é r a n t saisit le 
p r é s i d e n t de la c h a m b r e des no t a i r e s d ' u n e r é c l a m a t i o n . Il l ' invitait à 
i n t e rven i r a u p r è s de ses confrères pour q u e le doss ier fût réglé avant le 
31 m a r s 1997. A dé fau t , il af f i rmai t avoir pour i n s t ruc t i on de saisir la 
j u r i d i c t i o n c o m p é t e n t e d ' u n e ac t ion en responsab i l i t é . 

23 . Le 17 m a r s 1997, M c Deck i nd iqua au p r é s i d e n t de la c h a m b r e des 
no t a i r e s et au j u g e du t r i buna l d ' i n s t ance qu ' i l avai t é tabl i un projet de 
p a r t a g e jud ic i a i r e le 24 aoû t 1994 et qu ' i l a t t e n d a i t depu i s lors la con t r e -
propos i t ion de M'' K i r s c h n e r . 

24. M'' Deck convoqua à nouveau les pa r t i e s p o u r u n e r é u n i o n , qui se 
t int le 9 avril 1997. 

25. A la su i t e de ce t t e r é u n i o n , les deux no ta i r e s é t ab l i r en t 
off iciel lement le p a r t a g e ; d a n s l 'acte d res sé pa r eux , les pa r t i e s 
s ' engagea i en t à r e t i r e r la p r o c é d u r e de p a r t a g e jud ic ia i r e ouve r t e pa r 
l ' o rdonnance du 8 ju i l l e t 1993. C o m p t e t enu de cet e n g a g e m e n t , M"' Deck 
déc ida dudi t r e t r a i t e t , p a r u n e o r d o n n a n c e du 4 d é c e m b r e 1997, le j u g e 
d ' i n s t ance p rocéda au c l a s s e m e n t de la p r o c é d u r e . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

26. L 'ar t ic le 837 du code civil d ispose : 

« S i , d a n s les o p é r a t i o n s r e n v o y é e s d e v a n t u n n o t a i r e , i l s ' é l ève d e s c o n t e s t a t i o n s , le 

n o t a i r e d r e s s e r a p r o c è s - v e r b a l d e s d i f f i cu l tés et d e s d i r e s r e s p e c t i f s d e s p a r t i e s , les 

r e n v e r r a d e v a n t le c o m m i s s a i r e n o m m é p o u r le p a r t a g e (...) » 
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27. La p r o c é d u r e de p a r t a g e appl icable en m a t i è r e successora le en 
Alsace e t en Mosel le est u n e p r o c é d u r e g rac i euse rég ie p a r les 
d isposi t ions de la loi du 1 e r j u i n 1924. L 'a r t i c le 220 de c e t t e loi d ispose 
q u e : «le p a r t a g e jud ic i a i r e a lieu d ' a p r è s les p resc r ip t ions de la 
p r é s e n t e loi pa r voie de ju r id i c t ion g rac ieuse . Il est r é se rvé aux pa r t i e s 
i n t é r e s sée s le droi t de p r o v o q u e r p a r voie d ' a s s igna t ion u n e décis ion su r 
le fond et la recevabi l i té du p a r t a g e » . Les d isposi t ions de l 'ar t icle 25 du 
nouveau code de p r o c é d u r e civile, re la t ives à la m a t i è r e g rac i euse , 
p révo ien t q u a n t à elles q u e le j u g e ne peu t s t a t u e r en c e t t e m a t i è r e 
q u ' e n l ' absence de l i t ige. Enfin, selon les t e r m e s de l 'ar t icle 232 de la loi 
p réc i t ée , «s ' i l s 'élève des difficultés p e n d a n t les o p é r a t i o n s devan t le 
n o t a i r e et si elles n 'on t pas reçu de so lu t ion , le no t a i r e d res se procès-
verba l s u r les c o n t e s t a t i o n s e t renvoie les p a r t i e s à se pourvo i r p a r voie 
d ' a s s igna t ion ». 

E N D R O I T 

I. SUR L ' E X C E P T I O N PRÉLIMINAIRE D U G O U V E R N E M E N T 

28. Le G o u v e r n e m e n t r é i t è r e l ' except ion d ' i r recevabi l i t é t i rée du non-
é p u i s e m e n t des voies de r ecour s i n t e r n e s qu' i l avai t soulevée au s t ade de 
l ' e x a m e n de la recevabi l i té de la r e q u ê t e et selon laque l le le r e q u é r a n t 
a u r a i t pu r e c h e r c h e r la r esponsab i l i t é des no t a i r e s à ra i son de leurs 
a g i s s e m e n t s devan t les j u r id i c t ions de droi t c o m m u n et o b t e n i r ainsi , le 
cas é c h é a n t , r é p a r a t i o n . 

29. D a n s sa décis ion sur la recevabi l i té de la r e q u ê t e , la C o u r avait 
conclu q u e le v e r s e m e n t éven tue l d 'une i n d e m n i t é au r e q u é r a n t pour 
fau te ou négl igence des n o t a i r e s n ' a u r a i t pas cons t i t ué u n e solut ion de 
r e c h a n g e aux m e s u r e s q u e l 'o rdre j u r i d i q u e i n t e r n e a u r a i t dû offrir à 
l ' in té ressé pour p a r e r au r e t a r d d ' u n e p r o c é d u r e qui se dé rou la i t à la 
d e m a n d e et sous le con t rô le d ' u n e ju r id ic t ion . La C o u r ne voit a u c u n e 
ra ison de s ' é ca r t e r de c e t t e conclusion et re je t te donc l ' except ion dont il 
s 'agit . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

30. Le G o u v e r n e m e n t sou t i en t , en p r e m i e r lieu, q u e la p r o c é d u r e en 
p a r t a g e de la succession Siegel , tel le qu 'e l l e s 'est d é r o u l é e , ne relève pas 
du c h a m p d ' app l ica t ion de l 'ar t icle 6 § 1. 

3 1 . D a n s sa décis ion su r la recevabi l i té d e la r e q u ê t e , la C o u r avai t 
déc idé de j o i n d r e ce t t e excep t ion au fond d e l 'affaire. 
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32. P lus p r é c i s é m e n t , le G o u v e r n e m e n t observe q u e le r e q u é r a n t n ' a 
pas op té p o u r la sais ine du t r i buna l d e g r a n d e i n s t a n c e et a laissé se 
poursu iv re la p r o c é d u r e g rac ieuse a lors q u ' u n e c o n t e s t a t i o n su r le fond 
du p a r t a g e é ta i t a p p a r u e . Le rôle du t r ibuna l d ' i n s t ance d ' i l Ikirch-
G r a f f e n s t a d e n se se ra i t donc l imi té , c o n f o r m é m e n t aux d ispos i t ions de 
l 'ar t ic le 969 du code de p r o c é d u r e civile ( anc ien) , à p r o n o n c e r l ' ouve r tu re 
de la p r o c é d u r e et à dé s igne r d e u x no ta i r e s afin qu ' i l soit p rocédé au 
p a r t a g e . P a r a i l leurs , ledit t r i b u n a l n ' a u r a i t j a m a i s p rocédé à 
l ' homologa t ion du p a r t a g e no ta r i a l prévu à l 'ar t icle 235 de la loi du 
1 e r j u i n 1924, les pa r t i e s à l 'acte n o t a r i é é tab l i le 24 n o v e m b r e 1997 s'y 
é t a n t e n g a g é e s à r e t i r e r la p r o c é d u r e de p a r t a g e jud ic ia i r e ouve r t e pa r 
u n e o r d o n n a n c e du 8 ju i l le t 1993. La seule décision pr ise pa r le t r ibuna l 
a u r a i t finalement consis té à c lasser l 'affaire p a r u n e o r d o n n a n c e d u 
4 d é c e m b r e 1997, qu i ne p o u r r a i t ê t r e cons idé rée c o m m e u n e décision 
t r a n c h a n t u n e c o n t e s t a t i o n de n a t u r e civile. Le G o u v e r n e m e n t invoque, à 
l ' appui de ses a r g u m e n t s , la décis ion de la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e d a n s u n e affaire q u e l q u e p e u s imi la i re c o n c e r n a n t 
le p a r t a g e de la c o m m u n a u t é des b iens de d e u x époux a p r è s leur 
d ivorce , l 'affaire G a u t h i e r c. F r a n c e ( r e q u ê t e n" 26488/95 , r a p p o r t de la 
C o m m i s s i o n du 9 avril 1997, non pub l ié ) , d a n s laquel le la C o m m i s s i o n 
avai t app réc i é la d u r é e de la p r o c é d u r e à p a r t i r de la d a t e à laquel le le 
n o t a i r e avait d res sé un procès-verbal de difficultés. O r , en l ' absence d 'un 
tel procès-verbal en l 'espèce, le n o t a i r e dés igné p a r le t r i buna l ne pour ra i t 
ê t r e ass imilé à un t r i b u n a l au sens de l 'ar t icle 6 § 1 de la C o n v e n t i o n , car 
son office ne cons is te pas à t r a n c h e r un li t ige ma i s à p r o c é d e r à un 
p a r t a g e , pour a u t a n t q u e celui-ci ne soulève a u c u n e co n t e s t a t i o n . 

33 . La C o u r a d m e t q u e l 'appl icabi l i té de l 'ar t ic le 6 § 1 p eu t , à p r e m i è r e 
vue , p a r a î t r e su je t t e à c au t i on . La p r o c é d u r e d e p a r t a g e - te l le qu 'e l le 
s 'est dé rou l ée en l 'espèce - ne fut ni e n t i è r e m e n t j ud i c i a i r e ni 
e n t i è r e m e n t a m i a b l e . En effet, elle s 'est dé rou l ée u n i q u e m e n t devan t 
deux no ta i r e s , et se rég la à l ' amiab le , avec la conclusion d ' un accord su r 
la r éa l i sa t ion du p a r t a g e et l ' e n g a g e m e n t d e r e t i r e r la p r o c é d u r e , s ans q u e 
le t r i buna l d ' i n s t ance i n t e rv i enne . 

34. Toute fo i s , la C o u r e s t i m e q u ' a d m e t t r e le r a i s o n n e m e n t du 
G o u v e r n e m e n t abou t i r a i t à sous t r a i r e une p r o c é d u r e j ud i c i a i r e o r d o n n é e 
p a r un t r i buna l - cha rgé d u r e s t e d ' h o m o l o g u e r la l iqu ida t ion - à tout 
con t rô le de ce t r i buna l . 

35 . Elle rappe l le q u e , n ' é t a n t pas p a r v e n u s à un p a r t a g e a m i a b l e de la 
succession, M M . A u g u s t e et Louis Siegel ava ien t in t rodu i t u n e r e q u ê t e en 
p a r t a g e jud ic i a i r e devan t le t r i buna l d ' i n s t ance d ' I l lk i rch-Graf fens taden . 
O r si les o p é r a t i o n s de p a r t a g e sont effectuées (à la d e m a n d e du t r ibuna l ) 
p a r les no t a i r e s dés ignés p a r le t r i buna l et si t o u t e c o n t e s t a t i o n en t r e les 
p a r t i e s à cet é g a r d doi t ê t r e s o u m i s e a u j u g e - c o m m i s s a i r e , n o m m é lui 
aussi pa r le t r i b u n a l (ar t ic le 837 du code civil), la p r o c é d u r e en t i è r e du 
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p a r t a g e jud ic i a i r e - e x t r ê m e m e n t formal is te du r e s t e - se dé rou le devan t 
le t r i buna l du lieu de l ' ouver tu re de la succession et sous son con t rô l e . 
C 'es t ce t r i buna l qu i r end le j u g e m e n t o r d o n n a n t le p a r t a g e et qu i 
dés igne le n o t a i r e l i qu ida t eu r et le j u g e - c o m m i s s a i r e , e t , s u r t o u t , c 'est à 
lui q u ' i n c o m b e l ' homologa t ion de l ' é ta t l iqu ida t i f d res sé pa r le no t a i r e . En 
bref, le t r i buna l est appe lé à déc ide r d ' u n e « c o n t e s t a t i o n sur des dro i t s de 
c a r a c t è r e civil» dont il est saisi p a r la r e q u ê t e en p a r t a g e j ud i c i a i r e , en 
l 'espèce celle du 8 j a n v i e r 1993. La possibi l i té laissée aux p a r t i e s de 
r e t o u r n e r au p a r t a g e a m i a b l e - possibi l i té ut i l isée p a r le r e q u é r a n t e t 
M. Louis Siegel d a n s la p r é s e n t e affaire - n ' en lève r i en à la c o m p é t e n c e 
du t r i b u n a l , qui d e m e u r e saisi j u s q u ' a u m o m e n t où les p a r t i e s déc iden t de 
r e t i r e r la p r o c é d u r e . 

36. Le G o u v e r n e m e n t sou t i en t , en o u t r e , q u e le droi t f rançais offre 
deux voies p o u r le r è g l e m e n t des p a r t a g e s successoraux en Alsace et e n 
M o s e l l e : l 'une g rac ieuse , qu i est de pr inc ipe si a u c u n e difficulté de 
p a r t a g e ne se fait j o u r , l ' au t r e c o n t e n t i e u s e , et qu ' i l a p p a r t i e n t aux 
p e r s o n n e s i n t é r e s sées d e choisir celle qu i convient d a n s c h a q u e cas 
d ' e spèce . Il est donc à tou t m o m e n t loisible à un hé r i t i e r m é c o n t e n t du 
c o m p o r t e m e n t de son no ta i r e de saisir le t r i buna l d ' i n s t ance ou de 
g r a n d e ins t ance , en appl ica t ion de l 'ar t icle 220 de la loi du 1" j u i n 1924. 

37. A cet éga rd , la C o u r re lève , avec le r e q u é r a n t , q u ' u n e fois q u e les 
pa r t i e s ont e m p r u n t é la voie de la p r o c é d u r e de p a r t a g e de droi t local, 
elles ne peuven t pa s se r d a n s la p r o c é d u r e c o n t e n t i e u s e q u e pa r le moyen 
du renvoi et du procès-verba l de difficultés m e n t i o n n é s à l 'ar t icle 232 de la 
loi du 1" j u i n 1924. O r , en l ' espèce, les n o t a i r e s n 'on t pas d res sé u n tel 
procès-verbal et n 'on t pas renvoyé les p a r t i e s à se pourvoi r devan t le 
t r i buna l de g r a n d e in s t ance . 

38. La C o u r relève q u e la p r o c é d u r e d e v a n t les no t a i r e s é t a i t si 
é t r o i t e m e n t liée au con t rô le d u t r ibuna l d ' i n s t ance qu 'e l le ne peu t pas 
ê t r e dissociée dudi t con t rô le aux fins de la d é t e r m i n a t i o n des dro i t s et 
ob l iga t ions civils du r e q u é r a n t . P a r c o n s é q u e n t , la C o u r conclut q u e 
l 'ar t ic le 6 § 1 de la C o n v e n t i o n s ' app l ique en l 'espèce. 

39. Enfin, le G o u v e r n e m e n t soul igne q u e l 'affaire ne p r é s e n t a i t 
a u c u n e complex i t é et q u ' a u c u n e l e n t e u r n 'es t i m p u t a b l e au t r i buna l 
d ' i n s t a n c e , q u i ne fut saisi d ' a u c u n procès-verba l de difficultés qu i lui eû t 
p e r m i s de s t a t u e r sur les o p é r a t i o n s de l iqu ida t ion et de p a r t a g e . La d u r é e 
de la p r o c é d u r e s ' exp l iquera i t p a r le m a n q u e de di l igence des pa r t i e s et 
des no ta i r e s , lesquels n 'on t a u c u n lien de s u b o r d i n a t i o n avec les a u t o r i t é s 
é t a t i q u e s . 

40. P lus p a r t i c u l i è r e m e n t , en ce qu i conce rne le c o m p o r t e m e n t des 
no ta i r e s , le G o u v e r n e m e n t soul igne q u e si ceux-ci sont ef fec t ivement des 
officiers min i s t é r i e l s , ils ne s a u r a i e n t p o u r a u t a n t ê t r e cons idé rés c o m m e 
faisant p a r t i e des «services j u d i c i a i r e s » : si le m i n i s t è r e public peu t 
exe rce r sur eux des pouvoirs de cont rô le et de p o u r s u i t e , il ne peu t 
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déc l enche r q u ' u n e act ion d isc ip l ina i re ou péna l e à l eur e n c o n t r e , mais ne 
p e u t en a u c u n cas i n t e rven i r d a n s le t r a i t e m e n t des doss iers don t ils sont 
c h a r g é s ; ils ne peuven t pas d a v a n t a g e ê t r e ass imi lés a u x services d e police 
et d e g e n d a r m e r i e , dont les a g e n t s e n g a g e n t la responsab i l i t é de l 'Etat 
p o u r leurs fautes lourdes pa rce qu ' i ls se t rouven t toujours sous l ' au tor i t é 
et le cont rô le d ' un m a g i s t r a t . 

4 1 . Q u a n t au r e q u é r a n t et à son f rère , le p r e m i e r a u r a i t d é m é n a g é 
sans c o m m u n i q u e r sa nouvel le ad re s se au greffe, d e so r te que 
l ' o rdonnance de jonct ion du 8 ju i l l e t 1993 ne lui sera i t p a r v e n u e que le 
7 oc tobre 1993, et le second, qu i se sera i t a b s t e n u de c o m m u n i q u e r à 
M e Deck ses obse rva t ions sur le projet de l iqu ida t ion é tabl i p a r ce 
d e r n i e r , a u r a i t fait p reuve d ' u n vér i t ab le d é s i n t é r ê t p o u r l ' issue de la 
p r o c é d u r e . 

42. La C o u r note que la p r o c é d u r e l i t igieuse a d é b u t é le 8 janvier 1993, 
avec l ' i n t roduc t ion pa r le r e q u é r a n t de sa r e q u ê t e en p a r t a g e j ud i c i a i r e , et 
s 'est t e r m i n é e le 4 d é c e m b r e 1997, avec l ' o rdonnance de c l a s s emen t de la 
p r o c é d u r e r e n d u e pa r le t r i buna l d ' i n s t a n c e ; elle s 'est donc é t a l é e su r 
q u a t r e a n s , onze mois et vingt-six j o u r s . 

43 . P e n d a n t c e t t e pér iode sont n o t a m m e n t i n t e rvenus les faits 
su ivan t s , q u e la C o u r j u g e p e r t i n e n t s p o u r a p p r é c i e r le d é r o u l e m e n t de 
la p r o c é d u r e l i t i g i euse : les 6 avril et 18 ju i l l e t 1995, le r e q u é r a n t 
i n t e r r o g e a le no t a i r e sur l ' é ta t d ' a v a n c e m e n t d e la p r o c é d u r e . Sa 
d e m a n d e r e s t a sans r éponse . Le 15 n o v e m b r e 1995, u n e l e t t r e de rappe l 
fut v a i n e m e n t ad re s sée au p r é s i d e n t du t r i b u n a l d ' i n s t ance d ' I l lkirch-
Gra f f ens t aden . Le 13 n o v e m b r e 1996, le r e q u é r a n t a d r e s s a u n e nouvelle 
l e t t r e de r e l ance a u p ré s iden t du t r i b u n a l d ' i n s t ance , sol l ici tant de celui-ci 
qu ' i l i n t e rv i enne a u p r è s des d e u x no ta i r e s afin de faire a b o u t i r la 
p r o c é d u r e . U n «soit t r a n s m i s » fut réd igé p a r le p r é s iden t du t r ibuna l en 
vue de la t r ansmi s s ion de la r e q u ê t e au greffe d é t a c h é d 'E r s t e in . Le 
18 n o v e m b r e 1996, la m ê m e l e t t r e fut ainsi ad re s sée au greffe p e r m a n e n t 
d 'E r s t e in . Elle auss i r e s t a sans r éponse . Le 29 novembre 1996, le j u g e 
d ' i n s t ance t r a n s m i t a u x d e u x no ta i r e s le c o u r r i e r du r e q u é r a n t d u 
18 n o v e m b r e 1996 et les invi ta à faire c o n n a î t r e les moti fs p ropres à 
e m p ê c h e r le bon d é r o u l e m e n t de la p r o c é d u r e en p a r t a g e et la sui te 
qu ' i l s e n t e n d a i e n t d o n n e r à la r é c l a m a t i o n du r e q u é r a n t . 

44. La C o u r e s t ime en o u t r e , à la l umiè r e des c r i t è r e s d é g a g é s par sa 
j u r i s p r u d e n c e en m a t i è r e de « d é l a i r a i s o n n a b l e » (complex i t é de l 'affaire, 
c o m p o r t e m e n t du r e q u é r a n t et des a u t o r i t é s c o m p é t e n t e s ) , et compte 
t enu des obse rva t ions qu i p r é c è d e n t , n o t a m m e n t q u a n t à l ' iner t ie des 
no t a i r e s et à la ca rence du t r i b u n a l d ' i n s t ance d ' I l lk i rch-Graf fens taden , 
q u e le r e q u é r a n t a é té privé de son droi t à voir sa cause e n t e n d u e dans 
u n «dé l a i r a i s o n n a b l e » . 

45. La C o u r conclut donc à la violat ion de l 'ar t icle 6 § 1 de la 
Conven t i on . 
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III . SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

46. Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

«S i la C o u r d é c l a r e q u ' i l y a eu v i o l a t i o n de la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t s i le 
d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f a c e r q u ' i m p a r f a i t e m e n t les 
c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l ieu , u n e 
s a t i s f a c t i o n é q u i t a b l e . » 

47. D a n s sa r e q u ê t e i n t roduc t ive d ' i n s t ance , le r e q u é r a n t déc l a ra i t 
qu ' i l e n t e n d a i t o b t e n i r r é p a r a t i o n du pré jud ice q u e lui avai t causé la 
violat ion de son droi t à faire e n t e n d r e sa cause dans un dé la i r a i sonnab le , 
é t a n t d o n n é qu ' i l avai t p e r d u pour au moins q u a t r e ans le bénéfice de la 
j o u i s s a n c e de sa p a r t d a n s la masse à p a r t a g e r . 

48 . Invi té à faire c o n n a î t r e ses p r é t e n t i o n s en la m a t i è r e pa r une l e t t r e 
du 15 oc tobre 1999 qui l ' informai t d e la recevabi l i té de sa r e q u ê t e , 
l ' i n té ressé , qui avait d u r e s t e bénéficié de l ' ass is tance j ud i c i a i r e , n ' en 
formula a u c u n e . La C o u r e s t i m e ne devoir lui acco rde r d'office a u c u n e 
i n d e m n i t é à ce t i t r e . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t ; 

2. Dit q u e l 'ar t ic le 6 § 1 de la Conven t i on s ' app l ique en l ' e spèce ; 

3. Dit qu ' i l y a eu violat ion de cet a r t i c le . 

Fai t en f rançais , puis c o m m u n i q u é par écri t le 28 n o v e m b r e 2000, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. D O L L É 

Greff ière 
W . FUHRMANN 

P r é s i d e n t 
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SUMMARY1 

Applicability of Article 6 to proceedings for division of estate conducted by 
notaries (notaires) under supervision of court 

Article 6 § 1 

Civil rights and obligations - Applicability of Article 6 to proceedings for division of estate 
conducted by notaries under supervision of court 

* 
* * 

In January 1993 the applicant lodged an application with the presiding judge of the 
district court for partition of his mother's estate, having failed to secure partition 
on a friendly basis, and sought the appointment of a notary to deal with it. There 
followed an exchange of observations between the applicant and his brother, who 
applied to the same court for partition of the estate of their late father. In July 
1993 the presidingjudge of the district court ordered partition by the court of the 
estate of the applicant's and his brother's parents and instructed the parties to 
address their claims to two notaries, Mr Deck and Mr Kirschner. Mr Deck 
convened a first meeting with the parties in November 1993. In August 1994 he 
sent the parties a draft scheme of partition and requested their observations. In 
November 1994 the applicant sent his observations to Mr Deck, then in April and 
July 1995 enquired - unsuccessfully - of Mr Deck as to the progress in the 
proceedings. In November 1995 he sent a letter in vain to the presidingjudge of 
the district court and copies to the notaries. A year later he sent a reminder to the 
presidingjudge of the district court, asking him to contact the two notaries with a 
view to concluding the proceedings. The presiding judge then drew up an order 
forwarding the application to the court registry. At the end of November 1996 the 
district court judge sent the applicant's letter to both notaries, asking them to take 
action. In February 1997 the applicant lodged a complaint with the Chairman of 
the Chamber of Notaries, asking him to intervene in order to dispose of the case 
before the end of March 1997. In March 1997 Mr Deck informed the district court 
judge that he had prepared a draft scheme of partition in August 1994 and had 
since been waiting for Mr Kirschner's counter-proposal. Following a meeting of 
the parties in April 1997, the final scheme of partition was officially drawn up by 
the notaries; in that document the parties undertook to discontinue the 
proceedings for partition by the court which had been commenced in July 1993. 
Subsequently, in December 1997, the district court judge stayed the proceedings. 

Held 
(1) Government's preliminary objection (non-exhaustion): An action against the 
notaries and an award of damages for their negligent acts or omissions was not a 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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substitute for the measures which the domestic legal system should have afforded 
the applicant to deal with the delay in proceedings which were taking place at the 
request and under the supervision of a court. 
(2) Article 6 § 1: (a) The partition proceedings had been conducted exclusively 
before two notaries and had been concluded on a friendly basis with the signing of 
an agreement on the partition and an undertaking to discontinue the proceedings, 
without the district court intervening. The proceedings had therefore been neither 
wholly contentious nor wholly non-contentious, so the applicability of Article 6 
might at first sight appear debatable. In the present case, since it had not been 
possible to agree on how the estate should be divided, the applicant had lodged 
an application with the district court for partition. Although estates were divided 
by court-appointed notaries and any dispute between the parties had to be 
submitted to the judge designated by the court, the entire proceedings for 
judicial partition were conducted in the court for the place where the succession 
occurred and under its supervision. It was that court which gave judgment 
ordering partition, appointed a notary to divide the estate, designated a judge 
and, above all, approved the scheme of division of the estate drawn up by the 
notaries. The court was thus required to determine a "contestation (dispute) over 
civil rights" submitted to it in the form of an application for partition, in the 
present case the one of January 1993. The possibility left open to the parties - of 
which they availed themselves in this case - of resuming partition on a non-
contentious basis did not in any way detract from the jurisdiction of the court, 
which remained seised of the case until such time as the parties decided to 
discontinue the proceedings. In the present case the proceedings before the 
notaries were so closelv linked to the supervision of the district court that they 
could not be dissociated from that supervision for the purposes of determining 
the applicant's civil rights and obligations. 

(b) The proceedings had lasted four years and more than eleven months. The 
applicant had sent numerous letters without eliciting any reply, which showed 
inertia on the part of the notaries and a failure to act on the part of the district 
court. In the circumstances there had been a failure to comply with the reasonable 
time requirement. 
Conclusion: violation (unanimously). 
Article 4 1 : The applicant had not submitted any claim for just satisfaction, 
although he had been invited to do so. The Court did not consider that it had to 
award him any compensation of its own motion. 
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I n t h e c a s e o f S i e g e l v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r W. FUHRMANN, President, 

M r J . -P . C O S T A , 

M r L . LOUCAIDES, 

M r P. K U R I S , 

Mr K . J U N G W I E R T , 

Sir Nicolas BRATZA, 

Mrs H.S. GREVE,judges, 
a n d M r s S. D o L L E , Section Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 7 N o v e m b e r 2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an app l i ca t ion (no. 36350/97) aga ins t t h e 
F r e n c h Repub l i c lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r f o rmer Ar t ic le 25 of t he Conven t i on 
for t he P ro t ec t i on of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s (" the 
C o n v e n t i o n " ) by a F r e n c h na t i ona l , M r A u g u s t e Siegel (" the a p p l i c a n t " ) , 
on 24 Apri l 1997. 

2. T h e app l ican t was r e p r e s e n t e d by M r S. Graff, of t he S t r a s b o u r g 
Bar . T h e F r e n c h G o v e r n m e n t ( " the G o v e r n m e n t " ) were r e p r e s e n t e d by 
the i r A g e n t , M r R. A b r a h a m , D i r ec to r of Legal Affairs at the Min i s t ry of 
Fore ign Affairs, and by the i r D e p u t y Agen t , M r P. B o u s s a r o q u e , 
a d m i n i s t r a t i v e cour t j u d g e on s e c o n d m e n t to t he D e p a r t m e n t of Legal 
Affairs at the Min i s t ry of Fo re ign Affairs. 

3. T h e app l ican t a l leged a n i n f r i n g e m e n t of his r igh t to a h e a r i n g 
w i th in a r ea sonab l e t i m e as g u a r a n t e e d by Ar t ic le 6 § 1 of the Conven t i on . 

4. T h e app l ica t ion was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No . 11 to t h e C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l loca ted to t he T h i r d Sect ion of t h e C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion, t h e C h a m b e r 
t h a t would cons ider t he case (Article 27 § 1 of the Conven t ion ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. 

6. In a decision of 28 S e p t e m b e r 1999 the C h a m b e r dec la red t h e 
app l ica t ion admis s ib l e 1 . 

7. T h e app l ican t a n d the G o v e r n m e n t each filed w r i t t e n observa t ions 
on t he mer i t s of the case (Rule 59 § 1). 

1. Note by the Registry. T h e C o u r t ' s d e c i s i o n is o b t a i n a b l e f rom t h e R e g i s t r y . 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l i can t , who was b o r n in 1938, is u n e m p l o y e d a n d lives in 
Albi. 

9. T h e widow of Pau l Siegel , Mrs S c h m i t t , d ied on 4 J u l y 1990. She left 
he r e s t a t e in equa l sha res to he r two ch i ld ren , A u g u s t e Siegel ( the 
app l ican t in t he p r e s e n t case ) , and his b r o t h e r , Louis Siegel , t h e l a t t e r 
enjoying full possession of the p r o p e r t y unt i l division. 

10. O n 8 J a n u a r y 1993 the app l ican t lodged an app l i ca t ion wi th the 
p re s id ing j u d g e of t he I l lk i rch-Graf fens taden Dis t r ic t C o u r t (département 
of Bas-Rhin) for pa r t i t i on of t he d e c e a s e d ' s e s t a t e . H e sought the 
a p p o i n t m e n t of a no t a ry (notaire) to dea l w i th the pa r t i t i on , specifying 
t h a t it shou ld not be M r K i r s chne r , Louis Siegel 's r e p r e s e n t a t i v e . 

11. O n 23 Apri l 1993 Louis Siegel was notif ied of t he app l ica t ion . In a 
l e t t e r of 27 Apri l 1993 Louis Siegel appl ied to t he s a m e Dis t r ic t C o u r t for 
p a r t i t i o n of t he e s t a t e of Pau l Siegel , who h a d died on 27 D e c e m b e r 1984. 
H e po in t ed ou t t h a t all t he d o c u m e n t s conce rn ing the disposal of his 
p a r e n t s ' e s t a t e w e r e be ing held by M r K i r s c h n e r a n d r e q u e s t e d t h a t , if 
M r K i r s c h n e r could not be a p p o i n t e d first n o t a r y for t he pu rpose of 
d ividing the e s t a t e , h e be a p p o i n t e d second no ta ry . 

12. O n 2 J u n e 1993 the cour t fo rwarded Louis Siegel 's app l ica t ion to 
t he app l i can t ' s lawyer, invi t ing h im to s u b m i t w i th in one m o n t h his 
observa t ions on c o m m e n c i n g the p r o c e d u r e for pa r t i t i on of t he f a the r ' s 
e s t a t e . O n 15 J u n e 1993 the app l i can t ' s lawyer in formed the cour t t h a t 
he did not oppose c o m m e n c i n g the p r o c e d u r e for p a r t i t i o n or e x t e n d i n g 
it; he also s t a t e d t h a t he m a i n t a i n e d his ea r l i e r submiss ion r e g a r d i n g the 
choice of no t a ry to deal w i th t he pa r t i t i on of t h e e s t a t e . 

13. In an o r d e r of 8 J u l y 1993 the p res id ing j u d g e of t he I l lkirch-
G r a f f e n s t a d e n Dis t r ic t C o u r t g r a n t e d the appl ica t ion a n d o rde r ed 
pa r t i t i on by the cour t of M r s Schmi t t ' s a n d Pau l Siegel 's e s t a t e . H e 
i n s t ruc t ed the p a r t i e s to a d d r e s s the i r c la ims to M r Deck , a n o t a ry in 
Benfeld , who h a d been a p p o i n t e d first no ta ry , a n d to M r Ki r schne r , a 
n o t a r y in E r s t e in , who had b e e n a p p o i n t e d second no ta ry . T h a t decision 
was served on Louis Siegel on 5 Augus t 1993 a n d on the appl icant on 
7 O c t o b e r 1993. In t he G o v e r n m e n t ' s submiss ion , t he de lay in service of 
t he decis ion on the app l ican t was due to his fai lure to inform the cour t 
r eg i s t ry of his c h a n g e of a d d r e s s . 

14. M r Deck convened a first m e e t i n g of the pa r t i e s on 22 N o v e m b e r 
1993. All t he pa r t i e s were p r e s e n t or r e p r e s e n t e d a t t he m e e t i n g , a record 
of which was sent to t h e m on 27 D e c e m b e r 1993. 

15. O n 24 Augus t 1994 M r Deck sent t h e p a r t i e s a draf t s ch eme of 
pa r t i t i on of t h e e s t a t e a n d r e q u e s t e d the i r obse rva t ions . 
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16. O n 25 N o v e m b e r 1994 the app l i can t ' s lawyer sent his obse rva t ions 
to M r Deck. 

17. O n 6 Apri l and 18 J u l y 1995 the appl ican t e n q u i r e d of t he no ta ry as 
to p rog res s in t he p roceed ings . H e neve r received a reply. 

18. O n 15 N o v e m b e r 1995 a r e m i n d e r was sen t - in vain - to t he 
p re s id ing j u d g e of the I l lk i rch-Graf fens taden Dis t r ic t C o u r t . A copy was 
sen t to M r Deck and M r K i r s c h n e r on 27 N o v e m b e r 1995. 

19. O n 13 N o v e m b e r 1996 the app l i can t sent a fu r the r r e m i n d e r to t he 
p res id ing j u d g e of t he Dis t r ic t C o u r t , a sk ing h im to con tac t t he two 
no ta r i e s wi th a view to conc lud ing the p roceed ings . 

20. T h e p re s id ing j u d g e of t he cour t d r e w u p an o r d e r fo rward ing the 
appl ica t ion to t he court reg is t ry ' s t e m p o r a r y p r e m i s e s in E r s t e in . O n 
18 N o v e m b e r 1996 the s a m e r e m i n d e r was sent to t h e cou r t regis t ry ' s 
p e r m a n e n t p r e m i s e s in E r s t e in . T h a t l e t t e r also r e m a i n e d u n a n s w e r e d . 

2 1 . O n 29 N o v e m b e r 1996 the Dis t r ic t C o u r t j u d g e sent bo th no t a r i e s 
t he app l i can t ' s l e t t e r of 18 N o v e m b e r 1996 and r e q u e s t e d t h e m to inform 
h im of any reason why pa r t i t i on of t he e s t a t e should not p roceed and to 
ind ica te how they i n t e n d e d to deal wi th t he app l i can t ' s app l ica t ion . 

22. In a l e t t e r of 19 F e b r u a r y 1997 the app l i can t ' s lawyer lodged a 
c o m p l a i n t wi th the C h a i r m a n of t he C h a m b e r of N o t a r i e s . H e asked the 
c h a i r m a n to ins t ruc t the two no ta r i e s in ques t i on to dispose of t he case 
before 31 M a r c h 1997. H e s t a t e d t h a t , should they fail to do so, he had 
b e e n i n s t ruc t ed to b r ing a n ac t ion for d a m a g e s in t he a p p r o p r i a t e cour t . 

23 . O n 17 M a r c h 1997 M r Deck informed the C h a i r m a n of the 
C h a m b e r of No ta r i e s and the Dis t r ic t C o u r t j u d g e t h a t on 24 Augus t 
1994 he had p r e p a r e d a draf t s c h e m e of p a r t i t i o n of the e s t a t e a n d had 
since b e e n w a i t i n g for M r K i r s c h n e r ' s coun te r -p roposa l . 

24. M r Deck convened a fu r the r m e e t i n g of t h e p a r t i e s on 9 Apri l 1997. 
25. Fol lowing t h a t m e e t i n g , t he two no ta r i e s officially d r e w u p the 

final s cheme of division; in t h a t d o c u m e n t the p a r t i e s u n d e r t o o k to 
d i scon t inue t he p roceed ings for pa r t i t i on by the cour t which had 
c o m m e n c e d wi th t he o rde r of 8 J u l y 1993. H a v i n g r e g a r d to tha t 
u n d e r t a k i n g , M r Deck dec ided to d i scon t inue t he p roceed ings and , in an 
o r d e r of 4 D e c e m b e r 1997, t he Dis t r ic t C o u r t j u d g e s tayed the 
p roceed ings . 

II. R E L E V A N T D O M E S T I C LAW 

26. Ar t ic le 837 of the Civil C o d e provides : 

" I f a d i s p u t e s h o u l d a r i s e in c o n n e c t i o n w i t h p r o c e e d i n g s r e f e r r e d t o a n o t a r y , t h e 

n o t a r y sha l l d r a w u p a r e c o r d of m a t t e r s c a u s i n g d i f f icul ty a n d of t h e s t a t e m e n t s of t h e 

p a r t i e s a n d f o r w a r d t h e m t o t h e j u d g e d e s i g n a t e d t o d e a l w i t h t h e p a r t i t i o n . . ." 
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27. T h e p r o c e d u r e for pa r t i t i on of an e s t a t e appl icable in t he law of 
succession in Alsace and Mosel le is a non-con ten t ious p r o c e d u r e 
gove rned by the provisions of t he Act of 1 J u n e 1924. Sect ion 220 of t h a t 
Act provides: "Pa r t i t i on by the cour t shall be effected as p resc r ibed in t he 
p r e s e n t Act by m e a n s of a non -con ten t ious p r o c e d u r e . T h e r ight shall be 
r e se rved to i n t e r e s t e d p a r t i e s to i n s t i t u t e c o n t e n t i o u s p roceed ings if t hey 
wish to o b t a i n a decis ion on the m e r i t s and admiss ib i l i ty of t he pa r t i t i on . " 
Art ic le 25 of t he new Code of Civil P r o c e d u r e , r e l a t i n g to non-con ten t ious 
p roceed ings , provides tha t a cour t can rule only w h e r e t h e r e is no d i spu t e . 
Last ly , u n d e r sect ion 232 of t he above -men t ioned Act , "if difficulties ar ise 
d u r i n g p roceed ings before t he no t a ry and those difficulties a re not 
resolved, the no t a ry shall d r a w u p a record of t h e m a t t e r s in d i s p u t e a n d 
ins t ruc t the pa r t i e s to b r ing con t en t i ous p roceed ings" . 

T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

28. T h e G o v e r n m e n t r e i t e r a t e d the i r object ion to admiss ib i l i ty on the 
g r o u n d of failure to e x h a u s t d o m e s t i c r e m e d i e s which they had ra ised 
d u r i n g e x a m i n a t i o n of the admiss ib i l i ty of t he app l ica t ion , n a m e l y t h a t 
t h e app l ican t could have sued the no ta r i e s in the o rd ina ry cour t s on 
account of the i r conduc t a n d t h u s possibly have ob t a ined c o m p e n s a t i o n . 

29. In its decis ion on the admiss ib i l i ty of t he appl ica t ion t he C o u r t 
conc luded t h a t a n a w a r d of d a m a g e s to t he appl ican t for neg l igen t ac ts 
or omiss ions by the no ta r i e s would not have been a s u b s t i t u t e for t he 
m e a s u r e s which t h e d o m e s t i c legal sys tem shou ld have afforded the 
app l ican t to dea l wi th the de lay in p roceed ings which were t a k i n g place 
a t the r e q u e s t a n d u n d e r the supervis ion of a cour t . T h e C o u r t does not 
see any r eason to d e p a r t from t h a t conclus ion and , accordingly , d ismisses 
t he object ion in ques t ion . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

30. T h e G o v e r n m e n t c o n t e n d e d , firstly, t h a t the p roceed ings for 
p a r t i t i o n of the Siegel e s t a t e , as they had been conduc t ed , did not fall 
wi th in t he scope of app l ica t ion of Ar t ic le 6 § 1. 

3 1 . In its decis ion on the admiss ib i l i ty of t he app l ica t ion , the C o u r t 
dec ided to j o in t h a t object ion to t he m e r i t s of the case . 

32. M o r e specifically, t he G o v e r n m e n t observed t h a t the app l ican t h a d 
chosen not to b r ing p roceed ings in the tribunal de grande instance and h a d 
al lowed the non -con t en t i ous p roceed ings to follow the i r course desp i te 
t he fact t ha t a d i s p u t e had a r i s en on the m e r i t s of t h e pa r t i t i on . T h e role 
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of t he I l lk i rch-Graf fens taden Dis t r ic t C o u r t h a d the re fo re been confined, 
in accordance wi th Art ic le 969 of the ( fo rmer ) C o d e of Civil P r o c e d u r e , to 
dec l a r ing the p roceed ings to have begun a n d a p p o i n t i n g two no ta r i e s to 
dea l w i th t h e pa r t i t i on . Moreover , t he cour t in ques t ion had never 
formally approved the pa r t i t i on by no ta ry provided for in sect ion 235 of 
t he Act of 1 J u n e 1924 because , as t he t e r m s of t he no ta r i a l d e e d d r a w n 
u p on 24 N o v e m b e r 1997 showed, the p a r t i e s had u n d e r t a k e n to 
d i scon t inue t h e p roceed ings for p a r t i t i o n by t h e cou r t c o m m e n c e d by a n 
o rde r of 8 Ju ly 1993. T h e only decision t a k e n by t h e cour t had u l t ima te ly 
been to s tay the p roceed ings by an o r d e r of 4 D e c e m b e r 1997, which could 
not be r e g a r d e d as a decis ion d e t e r m i n i n g a civil d i s p u t e . In suppor t of 
t he i r submiss ions , t he G o v e r n m e n t re l ied on the decision of the 
E u r o p e a n C o m m i s s i o n of H u m a n Righ t s in t he G a u t h i e r v. F r a n c e case 
(app l ica t ion no. 26488/95, C o m m i s s i o n ' s r e p o r t of 9 Apr i l 1997, 
u n p u b l i s h e d ) , which was a s o m e w h a t s imi lar case conce rn ing the division 
of jo in t ly owned p rope r ty b e t w e e n spouses af ter the i r divorce; in t h a t case 
t h e C o m m i s s i o n had assessed the l eng th of the p roceed ings from the da t e 
on which the no t a ry had d r a w n u p a record of m a t t e r s caus ing difficulty. In 
the absence of such a record in t he i n s t an t case , a c o u r t - a p p o i n t e d n o t a ry 
could not be l ikened to a t r i b u n a l wi th in t he m e a n i n g of Art ic le 6 § 1 of the 
C o n v e n t i o n , because his or h e r du t i e s cons is ted not in d e t e r m i n i n g a 
d i spu te , bu t in dea l ing wi th t he pa r t i t i on of an e s t a t e in so far as tha t 
pa r t i t i on did not give rise to any d i s p u t e . 

33 . T h e C o u r t accepts t h a t t he appl icabi l i ty of Art ic le 6 § 1 m a y at first 
s ight a p p e a r d e b a t a b l e . T h e p a r t i t i o n p roceed ings - as c o n d u c t e d in the 
i n s t an t case — were n e i t h e r wholly c o n t e n t i o u s nor wholly non-con ten t ious . 
T h e y were conduc t ed exclusively before two n o t a r i e s and w e r e concluded 
on a friendly basis w i th t he s igning of an a g r e e m e n t on pa r t i t i on and an 
u n d e r t a k i n g to d i scon t inue t he p roceed ings , w i thou t the Dis t r ic t C o u r t 
i n t e rven ing . 

34. T h e C o u r t cons ide r s , however , t h a t t o accept t he G o v e r n m e n t ' s 
r e a s o n i n g would resu l t in r emov ing jud ic ia l p roceed ings o rde r ed by a 
cour t - which was , moreover , respons ib le for app rov ing the pa r t i t ion -
from any sc ru t iny by t h a t cour t . 

35 . T h e C o u r t r e i t e r a t e s t h a t since M r A u g u s t e Siegel and M r Louis 
Siegel h a d been unab le to reach an a g r e e m e n t as to how the e s t a t e should 
be divided, t h e y app l i ed to t h e I l lk i rch-Graf fens taden Dis t r ic t C o u r t for 
pa r t i t i on by t h e cour t . A l though an e s t a t e is divided (at t he cour t ' s 
r e q u e s t ) by c o u r t - a p p o i n t e d n o t a r i e s a n d any d i spu t e b e t w e e n the pa r t i e s 
in t h a t connec t ion m u s t be s u b m i t t e d to t he j u d g e (juge-commissaire), also 
d e s i g n a t e d by the cour t (Art icle 837 of the Civil C o d e ) , the en t i r e 
p roceed ings for jud ic ia l pa r t i t i on - which a r e , moreover , e x t r e m e l y 
formal is t ic - a r e c o n d u c t e d in the cour t for t he place w h e r e t he 
succession occurs and u n d e r its supervis ion. It is this cour t which gives 
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j u d g m e n t o r d e r i n g pa r t i t i on , appo in t s a no t a ry to d i s t r i b u t e t h e e s t a t e 
and des igna t e s a j u d g e to dea l w i th the m a t t e r ; above all, it is th is cour t 
which m u s t approve the s c h e m e of division of t h e e s t a t e d r a w n up by the 
no ta ry . In shor t , th is cour t is r e q u i r e d to d e t e r m i n e a "contestation 
(d i spu te ) over civil r i g h t s " s u b m i t t e d to it in t h e form of a n appl ica t ion 
for pa r t i t i on , in t he i n s t an t case the one d a t e d 8 J a n u a r y 1993. T h e 
possibil i ty left open to the p a r t i e s of r e s u m i n g pa r t i t i on on a non-
con t en t i ous basis - a possibil i ty of which t h e app l ican t a n d M r Louis 
Siegel avai led t hemse lves in t he i n s t an t case - does not in any way-
d e t r a c t from the ju r i sd ic t ion of t he cour t , which r e m a i n s seised of t he 
case unt i l such t i m e as t h e p a r t i e s decide to d i scon t inue t he p roceed ings . 

36. T h e G o v e r n m e n t s u b m i t t e d fu r the r t ha t , u n d e r F r e n c h law, t h e r e 
were two types of p r o c e d u r e for t h e p a r t i t i o n of an e s t a t e in Alsace and 
Mosel le : a non -con ten t ious p r o c e d u r e , which was t he n o r m if no difficulty 
of p a r t i t i o n a rose , and a c o n t e n t i o u s p r o c e d u r e , and t h a t it was for t he 
i n t e r e s t e d p a r t i e s to choose which p r o c e d u r e was su i tab le in the 
p a r t i c u l a r case . Accordingly, it was a t any t i m e open to an hei r w h o was 
dissat isf ied wi th the conduc t of his n o t a r y to b r ing p roceed ings in the 
dis t r ic t cour t or t he tribunal de grande instance u n d e r sect ion 220 of t he Act 
of 1 J u n e 1924. 

37. In t h a t connec t ion t he C o u r t no tes , as t he appl ican t did, t h a t once 
t he pa r t i e s have e m b a r k e d on the pa r t i t i on p r o c e d u r e provided for in local 
law, the i r only m e a n s of swi tch ing to a c o n t e n t i o u s p r o c e d u r e is by 
r e fe r r ing the case to a cour t and d r a w i n g up a record of m a t t e r s caus ing 
difficulty as provided in sect ion 232 of t he Act of 1 J u n e 1924. In t he i n s t a n t 
case the no t a r i e s did not d r a w u p such a record a n d did not i n s t ruc t the 
p a r t i e s to apply to t he tribunal de grande instance. 

38. T h e C o u r t no tes t h a t t he p roceed ings before the n o t a r i e s were so 
closely l inked to t h e supervis ion of the Dis t r ic t C o u r t t h a t t hey canno t be 
d issoc ia ted from t h a t supervis ion for the pu rp o s e s of d e t e r m i n i n g the 
app l i can t ' s civil r igh t s a n d obl iga t ions . C o n s e q u e n t l y , the C o u r t 
concludes t h a t Ar t ic le 6 § 1 of t h e C o n v e n t i o n is appl icable to t he p r e s e n t 
case . 

39. Last ly , t h e G o v e r n m e n t po in ted out t h a t t he case was not in any 
way complex a n d t h a t no de lay was a t t r i b u t a b l e to the Dis t r ic t C o u r t , 
which h a d received no record of m a t t e r s caus ing difficulty tha t would 
have enab led it to give a decis ion on the d e t e r m i n a t i o n a n d pa r t i t i on of 
t he e s t a t e . T h e l eng th of the p roceed ings was exp la ined by the lack of 
di l igence of t he p a r t i e s a n d t h e no ta r i e s , t h e l a t t e r of w h o m were not in 
a n y w a y s u b o r d i n a t e to t he s t a t e a u t h o r i t i e s . 

40. M o r e specifically, w i th r e g a r d to the conduct of t h e n o t a r i e s , t he 
G o v e r n m e n t s u b m i t t e d t h a t , a l t h o u g h t h e y were ce r ta in ly min i s t e r i a l 
officers (officiers ministériels), t hey could not be cons ide red to be pa r t of 
the "judicial services"; a l t h o u g h the p rosecu t ion service could exercise 
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supervisory and p r o s e c u t i n g powers over t h e m , it could b r ing only 
disc ipl inary or c r imina l p roceed ings aga ins t t h e m a n d could not in any 
c i r c u m s t a n c e s i n t e r v e n e in t h e p rocess ing of cases in which they had 
been i n s t ruc t ed . Nor could they be l ikened to the police or g e n d a r m e r i e , 
whose officers e n g a g e d the S t a t e ' s l iabil i ty if t hey c o m m i t t e d any acts of 
gross neg l igence , because they w e r e always subject to t he a u t h o r i t y and 
supervis ion of a j u d g e or p rosecu to r . 

4 1 . W i t h r e g a r d to the app l i can t and his b r o t h e r , the f o r m e r had 
moved w i thou t in forming the cour t r eg i s t ry of his new a d d r e s s , so tha t 
t he o r d e r of j o i n d e r of 8 J u l y 1993 did not r e a c h h im unt i l 7 O c t o b e r 
1993; t he l a t t e r , who had failed to send M r Deck his obse rva t ions on the 
draft s cheme of division d r a w n u p by the lawyer, had displayed a comple t e 
lack of i n t e r e s t in the o u t c o m e of t he p roceed ings . 

42. T h e C o u r t no tes t h a t t he p roceed ings in ques t i on b e g a n on 
8 J a n u a r y 1993 w h e n the app l i can t lodged an appl ica t ion for pa r t i t i on of 
t h e e s t a t e by t h e cour t , a n d e n d e d on 4 D e c e m b e r 1997 w h e n the Dis t r ic t 
C o u r t m a d e a n o r d e r s tay ing the p roceed ings . T h e y the re fo re l a s ted four 
yea r s , e leven m o n t h s a n d twenty-s ix days . 

43 . D u r i n g t h a t per iod t he C o u r t no tes t he following facts, which 
a p p e a r to it to be re levan t to a n a s s e s s m e n t of t he course of the 
p roceed ings in ques t ion . O n 6 Apri l and 18 J u l y 1995 the appl ican t 
e n q u i r e d of t he no t a ry as to p rogress in the p roceed ings . His enquiry-
r e m a i n e d u n a n s w e r e d . O n 15 N o v e m b e r 1995 a r e m i n d e r was sent - in 
vain - to the p res id ing j u d g e of the I l lk i rch-Graf fens taden Dis t r ic t C o u r t . 
O n 13 N o v e m b e r 1996 the app l ican t sen t a fu r the r r e m i n d e r to the 
p re s id ing j u d g e of the Dis t r ic t C o u r t , a sk ing h im to con tac t t h e two 
no ta r i e s wi th a view to conc lud ing the p roceed ings . T h e p re s id ing j u d g e 
of t he cour t i ssued an o r d e r fo rward ing the appl ica t ion to t he cour t 
reg is t ry ' s t e m p o r a r y p r e m i s e s in Er s t e in . O n 18 N o v e m b e r 1996 the 
s a m e l e t t e r was sen t to t he regis t ry ' s p e r m a n e n t p r e m i s e s in Er s t e in . 
T h a t l e t t e r also r e m a i n e d u n a n s w e r e d . O n 29 N o v e m b e r 1996 the 
Dis t r ic t C o u r t j u d g e sen t bo th no ta r i e s the app l i can t ' s l e t t e r of 
18 N o v e m b e r 1996 a n d r e q u e s t e d t h e m to inform h im of any r e a s o n why 
pa r t i t i on of t h e e s t a t e shou ld not p roceed a n d to ind ica te how they 
i n t e n d e d to dea l wi th the app l i can t ' s app l ica t ion . 

44. T h e C o u r t also cons iders , in the l ight of the c r i t e r i a e s t ab l i shed by 
its case- law r e l a t i n g to " r e a s o n a b l e t i m e " (complexi ty of t he case , conduc t 
of t he app l i can t a n d of the re levant a u t h o r i t i e s ) , and hav ing r e g a r d to the 
foregoing obse rva t ions , pa r t i cu la r ly as to the n o t a r i e s ' i ne r t i a a n d the 
I l lk i rch-Graf fens taden Dis t r ic t C o u r t ' s fai lure to act , t h a t t h e appl ican t 
was depr ived of his r ight to have his case h e a r d wi th in a " r ea sonab le 
t i m e " . 

45 . Accordingly, the C o u r t conc ludes t h a t t h e r e has b e e n a viola t ion of 
Art ic le 6 § 1 of t he Conven t ion . 
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III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

46. Art ic le 41 of t he Conven t i on provides : 

"If t h e C o u r t f inds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l law of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows o n l y 

p a r t i a l r e p a r a t i o n to be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , a f ford j u s t s a t i s f a c t i o n to 

t h e i n j u r e d p a r t y . " 

47. In his app l ica t ion b r ing ing the case before t he C o u r t , t he appl ican t 
s t a t e d t h a t he was seek ing c o m p e n s a t i o n for t he loss he had s u s t a i n e d as a 
resul t of t he i n f r i ngemen t of his r ight to have his case h e a r d wi thin a 
r ea sonab le t i m e , given t h a t he had been depr ived for at least four yea r s 
of t he benefi t of his sha re of t he asse t s to be divided. 

48. In a l e t t e r of 15 O c t o b e r 1999 in fo rming h im t h a t his app l ica t ion 
had been dec la red admiss ib le , t he appl ican t was r e q u e s t e d to ind ica te his 
c la ims for j u s t sa t isfact ion. However , t he app l i can t , who h a d moreove r 
been a w a r d e d legal aid, did not s u b m i t any c la im. T h e C o u r t does not 
cons ider t h a t it m u s t award h im any c o m p e n s a t i o n u n d e r th is h e a d of its 
own mot ion . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

2. Holds t h a t Art ic le 6 § 1 of t he Conven t i on is appl icable to t he i n s t a n t 
case; 

3. Holds t h a t t h e r e has b e e n a violat ion of t h a t Ar t ic le . 

D o n e in F r e n c h , a n d notif ied in wr i t ing on 28 N o v e m b e r 2000, p u r s u a n t 
to Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

S. DOLLÉ 

R e g i s t r a r 

W . FUHRMANN 

P r e s i d e n t 
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SUMMARY1 

Availability of written judgment only in abridged form 

Article 6 §§ 1 and 3 (b) 

Fair hearing - Criminal proceedings - Rights of the defence - Adequate time and facilities — 
Availability of written judgment only in abridged form - Availability of written judgment in 
time for lodging appeal -Adequacy of abridged version of written judgment 

* 
* * 

The applicant, a doctor, was convicted of having committed euthanasia. Judgment 
was delivered in public and in the presence of the applicant's lawyer, although it 
was in dispute between the parties whether the grounds of the judgment were read 
out or only the operative provisions. According to the Government, an abridged 
version of the judgment was available on the day of delivery and it was the court's 
policy to provide a copy if requested in writing. The applicant, however, 
maintained that his lawyers, who were unaware of any such policy, were told by 
the court's registry, when they enquired prior to expiry of the time-limit for 
lodging an appeal, that no judgment was available. At the relevant time, the 
practice was for an abridged version of the judgment to be prepared and for a 
complete version to be prepared only if an appeal was lodged. The abridged 
version of the judgment in the applicant's case included the court's 
considerations as to the admissibility of the prosecution but no detailed 
enumeration of the evidence relied on. The applicant complained that neither a 
copy of the complete written judgment nor a copy of the abridged version was 
available prior to the expiry of the fourteen-day time-limit for lodging an appeal. 

Held 
Article 6 §§ 1 and 3 (b): (a) As to the availability of a written judgment at the time 
when the applicant had to decide whether to appeal, it was not disputed that the 
operative part of the judgment was read out in the presence of the applicant's 
lawyers or that an abridged version of the judgment was available forty-eight 
hours after delivery. Thus , apart from the fact that the applicant was aware of 
the operative part of the judgment , it would also have been possible for him and 
his lawyers to take cognisance of the abridged version well before the expiry of the 
time-limit for lodging an appeal, and the fact that they failed to do so could not be 
imputed to the State. 
(b) As to the abridged form of the judgment , the Court was not called upon to 
express a general view on this practice but had to confine itself to the facts before 
it. The issues raised in the applicant's defence were addressed in the abridged 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d t h e C o u r t . 
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version and, while ihc ilems of evidence on which his conviction was based were not 
enumerated, he did not deny having committed the acts or challenge the evidence 
as such and did not claim that his conviction was based on evidence that was 
neither in the case file nor presented at the hearing. Furthermore, in domestic 
criminal procedure, an appeal is not directed against the first-instance judgment 
but against the charges brought against the accused and the appeal procedure 
thus involves a new establishment of facts and a reassessment of the applicable 
law. Consequently, in the present case, the applicant and his counsel would have 
been able to make an informed assessment of the possible outcome of any appeal in 
the light of the abridged version and of the evidence contained in the case file. In 
the circumstances, therefore, the rights of the defence were not unduly affected by 
the absence of a complete judgment or by the absence, in the abridged version, ofa 
detailed enumeration of the evidence relied on to convict the applicant. 
Conclusion: no violation (unanimously). 

Case-law cited by the Court 

Vacher v. France, judgment of 1 7 December 1996, Reports of Judgments and Decisions 
1996-VI 
Reinhardt and Slimanc-Kai'd v. France, judgment of 31 March 1998,Reports 1998-11 
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In the c a s e o f Z o o n v. the N e t h e r l a n d s , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r G. RERS, President, 
M r A. P A S T O R R I D R U E J O , 

M r V . BUTKEVYCH, 

Mrs N . VAJIG, 

M r J . H E D I G A N , 

M r s W. THOMASSEN, 

M r M. P E L L O N P Ä Ä J W ^ , 

a n d M r V . BERGER, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 29 J u n e and 16 N o v e m b e r 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t , in acco rdance wi th the 
provisions appl icab le pr ior to t he e n t r y in to force of Pro tocol No. 11 to 
the C o n v e n t i o n for t h e P ro t ec t i on of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) , by the E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) on 6 M a r c h 1999 and by the N e t h e r l a n d s 
G o v e r n m e n t (" the G o v e r n m e n t " ) on 17 M a r c h 1999, wi th in t he t h r e e -
m o n t h per iod laid down by fo rmer Ar t ic les 32 § 1 a n d 47 of the 
Conven t ion . It o r ig ina t ed in a n app l ica t ion (no. 29202/95) aga ins t the 
K i n g d o m of t he N e t h e r l a n d s lodged wi th t he C o m m i s s i o n u n d e r fo rmer 
Art ic le 25 by a N e t h e r l a n d s na t i ona l , M r H e r m a n Ol ivier Zoon ("the 
app l i can t " ) , on 16 J u n e 1995. T h e appl ican t a l leged t h a t he was not 
provided wi th a copy of the c o m p l e t e vers ion of a j u d g m e n t convict ing 
and s e n t e n c i n g h im at a t i m e w h e n he h a d to decide w h e t h e r to lodge an 
appea l . In its r epo r t of 4 D e c e m b e r 1998 ( former Art ic le 31 of the 
C o n v e n t i o n ) 1 , t he C o m m i s s i o n conc luded by s e v e n t e e n votes to seven 
t h a t t h e r e h a d b e e n a violat ion of Art ic le 6 §§ 1 a n d 3 (b) . 

T h e C o m m i s s i o n ' s r eques t re fe r red to fo rmer Art ic les 44 a n d 48 a n d to 
the d e c l a r a t i o n w h e r e b y the N e t h e r l a n d s recognised the compul so ry 
ju r i sd i c t ion of t he C o u r t ( fo rmer Ar t ic le 46) . T h e object of t he r e q u e s t 
was to ob ta in a decis ion as to w h e t h e r t he facts of t he case disclosed a 
b r e a c h by the r e s p o n d e n t S t a t e of its ob l iga t ions u n d e r Art ic le 6 of t he 
Conven t ion . 

1. Note by the Registry. T h e r e p o r t is o b t a i n a b l e f rom t h e R e g i s t r y . 
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2. O n 31 M a r c h 1999 a pane l of t he G r a n d C h a m b e r dec ided t h a t t he 
case should be dea l t wi th by a C h a m b e r c o n s t i t u t e d wi th in one of t he 
Sect ions of t he C o u r t . 

3. S u b s e q u e n t l y the appl ica t ion was a l loca ted to the F o u r t h Sect ion 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion, the C h a m b e r 
tha t would cons ider t he case (Art icle 27 § 1 of t he Conven t i on ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

4. T h e app l i can t a n d the G o v e r n m e n t each Filed observa t ions on t he 
m e r i t s (Rule 59 § 1). 

5. A h e a r i n g took place in publ ic in t h e H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 29 J u n e 2000 (Rule 59 § 2) . 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
Ms J . SCHUKKING, Min i s t ry of Fore ign Affairs, Agent, 
M r J . STRUYKER B O U D I E R , Min i s t ry of J u s t i c e , 

M s L . L I N G K E T O N , Min i s t ry of J u s t i c e , Advisers; 

(b) for the applicant 
M r G.H.J . D O L K , advocaat en procureur, Counsel. 

T h e C o u r t h e a r d add res se s by M r Dolk, M s Schukk ing and M r S t ruyke r 
Boudie r , a n d also the i r answers to ques t ions pu t by it in wr i t i ng 
b e f o r e h a n d a n d by s o m e of the j u d g e s individual ly d u r i n g the h e a r i n g . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E C A S E 

A . B a c k g r o u n d to the c a s e 

6. T h e app l ican t used to work as a g e n e r a l p r a c t i t i o n e r in Di rks land , 
the N e t h e r l a n d s . 

7. O n 9 S e p t e m b e r 1993 p re l im ina ry jud ic ia l inves t iga t ions were 
in i t i a t ed in to a l l ega t ions of forgery a n d fraud p e r p e t r a t e d by t h e 
app l i can t . 

8. In t he course of these inves t iga t ions t he app l ican t s t a t e d on his own 
ini t ia t ive t h a t in M a r c h 1993 he had p e r f o r m e d e u t h a n a s i a on, a n d a t the 
r e q u e s t of, one of his p a t i e n t s . However , he had s t a t e d to t h e mun ic ipa l 
co rone r (gemeentelijk lijkschouwer) t h a t t he p a t i e n t had died from n a t u r a l 
causes . 
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B. T h e trial p r o c e e d i n g s 

9. T h e app l ican t was s u m m o n e d to a p p e a r before the Regiona l C o u r t 
(Arrondissementsrechtbank) of R o t t e r d a m on the following ch a rg es : 

(1) principal ly: m u r d e r ; a l t e rna t ive ly : t a k i n g a n o t h e r pe r son ' s life at 
t h a t pe r son ' s r e q u e s t ; 

(2) in his capaci ty of physic ian , falsifying a d e a t h cer t i f ica te as r ega rds 
t he cause of a pe r son ' s d e a t h ; 

(3) falsifying p resc r ip t ions ; 
(4) forging a n d p r e s e n t i n g p resc r ip t ions for t h e acquis i t ion of a n 

op ia t e . 
10. O n 30 A u g u s t 1994 the app l ican t lodged an object ion (bezwaarschrifl) 

aga ins t t he s u m m o n s (dagvaarding) w i th t he Reg iona l C o u r t . 
11. Fol lowing a h e a r i n g in c a m e r a on 2 D e c e m b e r 1994, the Regional 

C o u r t d ismissed the object ion. 
12. O n 27 Apri l 1995 a publ ic h e a r i n g took place before the Regional 

C o u r t , d u r i n g which the case was cons ide red on the m e r i t s . Both the 
app l ican t a n d his defence counse l , two lawyers from the s a m e law firm in 
R o t t e r d a m , were p r e s e n t . In t he i r p l ead ings , counse l for t he appl ican t 
ra ised the following po in t s : 

(a) t he i n d i c t m e n t was invalid (it be ing a r g u e d t h a t c e r t a i n points 
were not set out in sufficient de t a i l ) ; 

(b) the p rosecu t ion case was inadmiss ib le ( the a r g u m e n t be ing t h a t 
t h e use of fa r - reach ing m e a s u r e s such as a house sea rch a n d p re t r i a l 
d e t e n t i o n was excessive and unlawful ) ; 

(c) the obl igat ion i n c u m b e n t on physic ians to r epo r t cases of 
e u t h a n a s i a t hemse lves , t h u s expos ing t h e m s e l v e s to t he risk of c r imina l 
p u n i s h m e n t , r a n c o u n t e r to Ar t ic le 6 of t he Conven t ion ; 

(d) t he evidence had b e e n o b t a i n e d unlawfully; 
(e) t he p resc r ip t ions had only b e e n forged in p a r t , not in the i r en t i re ty ; 
(f) t he app l i can t had confessed to e u t h a n a s i a , which p r e c l u d e d a 

convict ion of the m o r e ser ious c r i m e of m u r d e r ; 
(g) t h e r e was a defence of force majeure in respec t of the c h a r g e s of 

e u t h a n a s i a a n d forging the d e a t h cer t i f ica te ; 
(h) t he app l ican t h a d not a c t ed culpably; 
(i) in the event of a convict ion, no s en t ence shou ld be imposed as the 

app l ican t h a d suffered e n o u g h a l r eady as a resu l t of t he p roceed ings 
(which h a d des t royed his r e p u t a t i o n a n d his p rac t ice ) a n d fu r the r 
p u n i s h m e n t would serve no l eg i t ima t e p u r p o s e . 

13. O n 11 May 1995 the Reg iona l C o u r t gave j u d g m e n t in publ ic and 
in t he p re sence of t h e app l i can t ' s defence counse l . 

It is a m a t t e r of d i spu te w h e t h e r t he g rounds of the j u d g m e n t were read 
out in addi t ion to the opera t ive provisions or only the opera t ive provisions. 
Accord ing to t he G o v e r n m e n t , t he P re s iden t of the Regiona l C o u r t , in 
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accordance wi th t he usual p rac t ice , read out t he cons idera t ions r e l a t ing to 
t h e validity of the s u m m o n s , t h e m a i n cons idera t ions under ly ing the 
d ismissa l of t h e defence p lea conce rn ing the admissibi l i ty of t he 
prosecu t ion , a s u m m a r y of cons ide ra t ions r e l a t i ng to the evidence, and 
cons idera t ions as to w h e t h e r t he app l ican t was cr iminal ly l iable. T h e 
appl ican t s u b m i t t e d , however , t h a t his lawyers only h e a r d the P res iden t 
s t a t e t h a t he was a c q u i t t e d of t he pr incipal charge u n d e r (1) a n d of t he 
cha rge u n d e r (4), t h a t the defence in respec t of the a l t e rna t ive cha rge 
u n d e r (1) was re jected, t h a t t he appl icant was found gui l ty of the 
a l t e rna t ive cha rge u n d e r (1) and the cha rges u n d e r (2) and (3), a n d t h a t 
t h e ser iousness of these offences w a r r a n t e d a su spended t e r m of 
i m p r i s o n m e n t of six m o n t h s a n d a fine of 50,000 N e t h e r l a n d s gui lders 
( N L G ) . 

14. As to a w r i t t e n copy of the j u d g m e n t , t he G o v e r n m e n t s u b m i t t e d 
t h a t they had a s c e r t a i n e d t h a t a s igned version of the j u d g m e n t in 
ab r idged form (kop-staart vonnis) was avai lable when j u d g m e n t was 
p ronounced on 11 May 1995 and t h a t it was t h e policy of t he Reg iona l 
C o u r t of R o t t e r d a m at t he re levan t t i m e to provide a copy of the 
j u d g m e n t in ab r idged form if this was r e q u e s t e d in wr i t ing . Accord ing to 
t he app l i can t , however , his lawyers t e l e p h o n e d the Reg iona l C o u r t ' s 
reg is t ry before t he expiry of t he per iod wi th in which an appea l could be 
filed and were told t h a t no j u d g m e n t was avai lab le . F u r t h e r m o r e , the 
app l i can t ' s lawyers w e r e not a w a r e t h a t t he Regiona l C o u r t had a policy 
of i ssuing copies of j u d g m e n t s only upon a r e q u e s t in wr i t ing . 

15. T h e app l ican t did not appea l . T h e publ ic p rosecu to r lodged an 
appea l but w i t h d r e w it on 2 J u n e 1995. 

C. C o n t e n t o f the j u d g m e n t i n a b r i d g e d f o r m 

16. T h e j u d g m e n t in ab r idged form, a copy of which was s u b m i t t e d by 
the G o v e r n m e n t , con t a in s , inter alia, t he Regiona l C o u r t ' s cons ide ra t ions 
as to t he val idi ty of t he s u m m o n s a n d as to t h e admiss ib i l i ty of t he 
p rosecu t ion . As r e g a r d s t he l a t t e r , t h e Reg iona l C o u r t re jec ted t h e 
app l i can t ' s a r g u m e n t t h a t t he p rosecu t ion in respec t of t he c h a r g e s of 
m u r d e r a n d e u t h a n a s i a was inadmiss ib le . It cons ide red t h a t since 
sect ion 10 of t h e Act on t he Disposal of t he D e a d (Wet op de Lijkbezorging) 
had not yet e n t e r e d in to force a t t he t i m e of t he i m p u g n e d ac t , t h e r e had 
not ex is ted a legal obl iga t ion for the app l ican t to r e p o r t t he fact t h a t he 
had c o m m i t t e d a n offence. 

17. T h e j u d g m e n t in ab r idged form fu r the r lists those offences of 
which the Regiona l C o u r t a c q u i t t e d the app l ican t a n d those of which it 
found h im guil ty. In respec t of t he i t e m s of evidence on which t h e 
Regional C o u r t based its verd ic t , the j u d g m e n t in ab r idged form only 
s t a t e s "P .M." , for pro memoria, m e a n i n g t h a t a de t a i l ed e n u m e r a t i o n of 
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t h e i t e m s of evidence would be p roduced at a l a t e r d a t e , if necessary . T h e 
Regiona l C o u r t p roceeded to deal wi th , and re ject , t he app l i can t ' s 
subs id ia ry p lead ings to t he effect t h a t if the p rosecu t ion was admiss ib le , 
t h e n the evidence had been o b t a i n e d unlawfully. Subsequen t ly , t h e 
Regional C o u r t e x a m i n e d the c r imina l l iabili ty of t he app l ican t and 
d e t e r m i n e d the s en t ence to be imposed on h i m , re jec t ing the app l i can t ' s 
claim t h a t he h a d ac ted l eg i t ima te ly in a s i t ua t ion of force majeure. T h e 
j u d g m e n t in ab r idged form conc ludes wi th a s en t ence s t a t i ng t h a t t h e 
j u d g m e n t was r ead ou t in publ ic on 11 May 1995. 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

18. Accord ing to Art ic le 359 § 1 of t he Code of C r i m i n a l P rocedure 
(Wetboek van Strafvordering - " C C P " ) , a j u d g m e n t m u s t deta i l the i t ems of 
evidence on which a conviction is based. However , since - p u r s u a n t to 
Art ic le 345 § 3 C C P - the cour t has to del iver the j u d g m e n t wi th in four teen 
days following the closure of the t r ia l , it was not u n u s u a l at the re levant t ime 
tha t initially a j u d g m e n t in abr idged form would be d ra f ted in cases w h e r e 
the accused was convicted. Such a j u d g m e n t did not give an account of the 
i t ems of evidence on which the conviction was based. A comple te version of 
the j u d g m e n t was not p r e p a r e d unless the convicted person or the public 
p rosecu tor lodged a n appea l aga ins t the j u d g m e n t . In t h a t case the i t ems 
of evidence were de ta i l ed in the j u d g m e n t a n d the case file, inc luding the 
comple te j u d g m e n t , was t r a n s m i t t e d to the appe l l a te cour t . 

19. W h e r e a j u d g m e n t in ab r idged form was p r e p a r e d , compl iance 
wi th Art ic le 365 § 1 C C P , which r e q u i r e d t h a t a (full) j u d g m e n t be 
s igned wi th in forty-eight h o u r s af ter i ts del ivery by the j u d g e s who 
e x a m i n e d t h e case , was p rec luded . However , t he j u d g m e n t in ab r idged 
form would be s igned in t h a t form and , as soon as this had been done , the 
accused or his counsel would be able to inspect it, as well as t h e official 
records of t he hea r ings , at t he reg is t ry of t he tr ial cour t , as was 
p resc r ibed by Art ic le 365 § 3 C C P for full j u d g m e n t s . 

20. It a p p e a r s t h a t a t the r e l evan t t i m e the Regional C o u r t of 
R o t t e r d a m h a d a prac t ice of provid ing the defence wi th a copy of the 
j u d g m e n t in ab r idged form only if a r e q u e s t was m a d e in wr i t ing . 

21 . Accord ing to Art ic le 404 t a k e n in conjunct ion wi th Art ic le 408 
§ 1 (a) C C P , an appea l aga ins t a j u d g m e n t of t h e reg iona l cour t had to be 
lodged wi th t he cour t of appea l (Gerechtshof) wi th in fou r t een days following 
t h e day on which the j u d g m e n t was r ead out in publ ic . O n c e lodged, t he 
a p p e a l could be w i t h d r a w n by the pe r son w h o ins t iga ted it, at t he la tes t 
j u s t pr ior to t he s t a r t of the h e a r i n g on appea l (Art icle 453 § 1 C C P ) . 

22. T h e S u p r e m e C o u r t (Hoge Raad) has held t h a t an appea l filed 
outs ide the four teen-day per iod is inadmiss ib le even if t he accused or his 
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counsel have , t h r o u g h no fault of the i r own, been unab le to inspect t he 
j u d g m e n t of t he regional cour t wi th in t he four teen-day per iod ( j udgmen t 
of 11 N o v e m b e r 1986,Nederlandsejurisprudentie (NJ) 1987, no. 568) . 

23 . W h e n t h e cour t of a p p e a l e x a m i n e s t he case , it should have before 
it a c o m p l e t e vers ion of the j u d g m e n t of t he lower cour t . If this is not t he 
case , t he j u d g m e n t is null and void a n d shou ld be q u a s h e d (vernietigd) by 
t he cour t of appea l on formal g rounds p u r s u a n t to Art ic le 359 §§ 1 and 10 
C C P . However , this does not m e a n tha t t he cour t of appea l m u s t refer t he 
case back to t he reg iona l cour t : Art ic le 423 § 2 C C P provides t h a t a case 
should be r e fe r red back to a regional cour t only if the j u d g m e n t is q u a s h e d 
a n d the reg iona l cour t has not dec ided on the m e r i t s of t h e case . T h i s 
provision t hus e m b o d i e s t h e pr inciple of t he r igh t to be t r ied at two levels 
by cour t s c o m p e t e n t to e x a m i n e the facts. 

24. T h e proceedings before t he court of appea l offer a full new h e a r i n g 
since mos t of t h e provisions of the C C P which apply to the proceedings 
before t he lower cour t also apply on appea l (Article 415 C C P ) . T h e 
accused who has lodged t h e appea l m a y a t his d i sc re t ion submi t his 
object ions and possible add i t iona l object ions in wr i t ing , b o t h before and 
du r ing the hea r ing . H e m a y also s u b m i t addi t iona l object ions orally in t he 
course of the h e a r i n g unt i l t h e formal c losure of t h e appea l cour t ' s 
e x a m i n a t i o n (Articles 416 a n d 311 §§ 1 and 4 C C P ) . 

25. In a case which led to a j u d g m e n t of t he S u p r e m e C o u r t on 
17 S e p t e m b e r 1990, t he accused compla ined before t he cour t of appea l 
t ha t the j u d g m e n t of t he first-instance cour t did not de ta i l the i t e m s of 
evidence. T h e cour t of a p p e a l s u b s e q u e n t l y q u a s h e d the j u d g m e n t 
because t he i t e m s of evidence w e r e no t d e t a i l e d bu t it did not refer t he 
case back to the reg iona l cour t , since t he l a t t e r cour t had a l r eady dec ided 
on the m e r i t s of t he case (see p a r a g r a p h 23 above) . In cassa t ion t h e 
app l ican t invoked Art ic le 6 § 3 of t he Conven t i on . 

T h e Advoca te -Genera l (Advocaat-Generaal) a t the S u p r e m e C o u r t 
s u b m i t t e d an advisory opinion (conclusie) to t he effect t h a t t he fact t h a t t he 
j u d g m e n t of t he first-instance cour t had not de ta i l ed the i t ems of evidence 
did not p reven t t he accused from conduc t ing his defence on appea l s ince, 
firstly, an accused does not have to defend himsel f aga ins t t he j u d g m e n t by 
which he was convicted bu t aga ins t the accusa t ion levelled aga ins t h im by 
the public p rosecu t ion d e p a r t m e n t ; and secondly, the cour t of appea l 
e x a m i n e s the case i n d e p e n d e n t l y on t h e basis of the t r ia l a n d the 
s u m m o n s and not on t he basis of the j u d g m e n t of t he first-instance cour t . 
T h e S u p r e m e C o u r t eventua l ly d ismissed the appea l and , for its r eason ing , 
re fe r red to t he advisory opinion of the Advoca t e -Gene ra l (NJ 1991, no. 12). 

26. W h e n only t he accused has filed an a p p e a l , t he cour t of appea l may-
impose a s en t ence heav ie r t h a n t h a t imposed a t first i n s t a n c e if t h a t 
decis ion is r e a c h e d u n a n i m o u s l y (Article 424 § 2 C C P ) . U n a n i m i t y is not 
r e q u i r e d if the publ ic p r o s e c u t o r has also filed an appea l . If it is found t h a t 
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the publ ic p r o s e c u t o r has filed a n appea l w i th t h e sole a im of p r e v e n t i n g 
t he u n a n i m i t y r e q u i r e m e n t in Art ic le 424 § 2 from apply ing , his appea l 
m a y be dec la red inadmiss ib le (see t he j u d g m e n t s of the S u p r e m e C o u r t 
of 22 J u n e 1982, A// 1983, no. 73, a n d 29 M a r c h 1983, NJ 1983, no. 482) . 

27. T h e p rac t i ce desc r ibed in p a r a g r a p h 18 above was s u b s e q u e n t l y 
codified in Art ic les 138b a n d 365a C C P , which e n t e r e d in to force on 
1 N o v e m b e r 1996, af ter t h e even t s c o m p l a i n e d of. If no appea l is lodged, 
a c o m p l e t e j u d g m e n t will be m a d e avai lable upon r eques t of t h e 
p rosecu to r or t he accused or his lawyer wi th in t h r e e m o n t h s after 
del ivery of t he j u d g m e n t , un less th is r e q u e s t is devoid of r e a sonab l e 
i n t e r e s t (Art icle 365c §§ 1 and 2 C C P , which also e n t e r e d in to force on 
1 N o v e m b e r 1996). 

T H E L A W 

I. S C O P E O F T H E CASE B E F O R E T H E C O U R T 

28. T h e app l i can t , in his m e m o r i a l , compla ined of wha t he cons idered 
a d i s p r o p o r t i o n a t e a n d u n n e c e s s a r y use of coercive m e a s u r e s in t he course 
of t he c r imina l inves t iga t ion , such as p re - t r i a l cus tody a n d a s e a r c h of his 
house , a n d of t he d a m a g e to his r e p u t a t i o n caused by press re leases issued 
by the public p rosecu to r abou t his case . 

29. T h e C o m m i s s i o n , in its decis ion of 14 J a n u a r y 1998, dec la red 
admiss ib le only " t he app l i can t ' s c o m p l a i n t t h a t he h a d not b e e n provided 
wi th a copy of t he c o m p l e t e j u d g m e n t of the Regiona l C o u r t at the t i m e he 
had to decide w h e t h e r to lodge an appea l " . T h e scope of t h e case before 
t h e C o u r t be ing def ined by t h e C o m m i s s i o n ' s decis ion on admissibi l i ty , 
t h e C o u r t canno t cons ider the compla in t m e n t i o n e d in p a r a g r a p h 28 
above (see, a m o n g m a n y o t h e r a u t h o r i t i e s , the R e i n h a r d t a n d S l imane -
Ka'id v. F r a n c e j u d g m e n t of 31 M a r c h 1998, Reports of Judgments and 
Decisions 1998-11, p . 659, § 88). 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 6 §§ 1 AND 3 (b) O F T H E 
C O N V E N T I O N 

30. T h e app l i can t compla ined t h a t he did not have avai lable a copy of 
t h e c o m p l e t e w r i t t e n j u d g m e n t of t he first-instance cour t a t t h e t i m e 
w h e n he h a d to decide w h e t h e r or not to lodge a n appea l . H e a l leged a 
viola t ion of Ar t ic le 6 §§ 1 and 3 (b) of t he Conven t i on . T h e re levan t pa r t s 
provide as follows: 

" 1 . In t h e d e t e r m i n a t i o n of ... a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d 

t o a fa i r a n d p u b l i c h e a r i n g . . . J u d g m e n t sha l l be p r o n o u n c e d p u b l i c l y ... 
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3. E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence h a s t h e fo l lowing m i n i m u m r i g h t s : 

(b) to h a v e a d e q u a t e t i m e a n d fac i l i t i es for t h e p r e p a r a t i o n of his d e f e n c e ; 

T h e C o m m i s s i o n , in its r epo r t of 4 D e c e m b e r 1998, a g r e e d wi th the 
app l ican t t h a t t h e r e had b e e n a violat ion of Art ic le 6 §§ 1 a n d 3 (b) of the 
C o n v e n t i o n . T h e G o v e r n m e n t d i spu t ed th is . 

3 1 . As t he r e q u i r e m e n t s of Art ic le 6 § 3 a r e to be seen as p a r t i c u l a r 
a spec t s of t he r ight to a fair t r ia l g u a r a n t e e d by Art ic le 6 § 1, t he C o u r t 
will e x a m i n e the app l i can t ' s compla in t u n d e r Art ic le 6 §§ 1 and 3 (b) 
t a k e n t o g e t h e r (see, a m o n g o t h e r a u t h o r i t i e s , the V a c h e r v. F r a n c e 
j u d g m e n t of 17 D e c e m b e r \996,Reports 1996-VI, p . 2147, § 22). 

A. Ava i lab i l i ty o f a c o p y o f the w r i t t e n j u d g m e n t at t h e t i m e w h e n 
the a p p l i c a n t h a d t o d e c i d e w h e t h e r t o a p p e a l 

32. T h e appl ican t a l leged t h a t he did not have avai lable a copy of 
e i t he r the comple t e w r i t t e n j u d g m e n t or the j u d g m e n t in its ab r idged 
form before the expiry of t h e t ime- l imi t for lodging an appea l . H e was 
not provided wi th one at t h e t i m e w h e n j u d g m e n t was p r o n o u n c e d . After 
del ivery of the j u d g m e n t his counsel h a d asked for a copy bu t had been 
m e t wi th a refusal at the reg i s t ry of the Reg iona l C o u r t of R o t t e r d a m . 

33 . In so far as it was a l leged by the G o v e r n m e n t t h a t the Regional 
C o u r t of R o t t e r d a m o p e r a t e d a policy of not provid ing copies of 
j u d g m e n t s in wr i t i ng unless a w r i t t e n r eques t to t h a t effect was received, 
the appl ican t a l leged t h a t his counsel h a d been u n a w a r e of any such 
policy; moreove r , even a s s u m i n g tha t such a policy ex is ted , it had never 
been m a d e publ ic , so t h a t t he m e m b e r s of t he R o t t e r d a m Bar could not 
r easonab ly be expec t ed to know of it. 

T h e appl ican t a n d his counsel had t hus been den ied t he o p p o r t u n i t y to 
t ake p r o p e r cognisance of t he g rounds on which the j u d g m e n t of t he 
Regiona l C o u r t was based , a n d c o n s e q u e n t l y to m a k e an informed 
a s s e s s m e n t of the possible o u t c o m e of an a p p e a l . 

34. Moreover , t he g r o u n d s of the j u d g m e n t of the Reg iona l C o u r t had 
not been r ead out in publ ic at the t i m e of delivery. In any event , even if 
t hey had been , this would not have b e e n a p r o p e r s u b s t i t u t e for a w r i t t e n 
copy, which the defence would have been in a posi t ion to s tudy at le i sure . 

35. Accord ing to the G o v e r n m e n t , the P r e s i d e n t of t he Regiona l C o u r t 
r e ad out t h e cou r t ' s cons ide ra t ions as to t he val idi ty of t h e s u m m o n s , 
t h e m a i n cons ide ra t ions unde r ly ing the d ismissa l of t he defence p lea 
c o n c e r n i n g the admiss ib i l i ty of the p rosecu t ion case , a s u m m a r y of t he 
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cons ide ra t ions r e l a t i n g to the evidence , a n d cons ide ra t ions as to w h e t h e r 
t h e appl ican t was c r imina l ly l iable . Moreover , it was s t a t e d in t he 
j u d g m e n t i tself t ha t it was r e a d ou t in publ ic on 11 May 1995. 

36. T h e C o u r t no tes t h a t the ques t ion of t he e x t e n t to which the 
Regiona l C o u r t ' s j u d g m e n t was r ead out in publ ic in the p r e s e n c e of the 
defence r e m a i n s a m a t t e r of d i s p u t e . However , it is not c o n t e s t e d t h a t t he 
opera t ive pa r t of the j u d g m e n t was r ead out in publ ic in t he p re sence of 
t he app l i can t ' s defence counsel . 

37. T h e G o v e r n m e n t s t a t e d t h a t t he j u d g m e n t in ab r idged form was 
avai lable for inspec t ion at t he reg is t ry of the Regiona l C o u r t after i ts 
del ivery, a n d tha t - in accordance wi th t he policy o p e r a t e d by the 
Regiona l C o u r t of R o t t e r d a m - a copy would have b e e n m a d e available to 
the defence , h a d they so r e q u e s t e d in wr i t ing . It is not in d i spu t e t h a t , for 
w h a t e v e r r eason , t he appl ican t and his counsel never m a d e such a r eques t . 

W h e t h e r or not the app l i can t ' s counsel were a w a r e of t he said policy, 
the fact r e m a i n s t h a t it is not d i spu t ed t h a t t he j u d g m e n t in ab r idged form 
was avai lable for inspec t ion forty-eight hours af ter delivery. 

38. T h e C o u r t m u s t t he re fo re conc lude t h a t , a p a r t from the fact t ha t 
t he appl ican t was a w a r e of t he opera t ive pa r t of t he j u d g m e n t , it would 
also have been possible for h im a n d his counsel to t ake cognisance of t he 
tex t of t he j u d g m e n t in ab r idged form well before t he expiry of t he 
four teen-day t ime- l imi t for lodging an appea l , so t h a t they would have 
had sufficient t i m e to file a n appea l . T h e fact t h a t t hey failed to do so 
canno t be i m p u t e d to t he r e s p o n d e n t S t a t e . 

B. T h e j u d g m e n t in a b r i d g e d f o r m 

39. T h e app l i can t compla ined tha t the j u d g m e n t in ab r idged form 
con t a ined insufficient in fo rmat ion to enab le h im to m a k e an informed 
decision as to w h e t h e r or not to appea l . T h e evidence rel ied on by the 
Regional C o u r t to g r o u n d the convict ion had been o m i t t e d . T h e only way 
for h im to ob ta in a copy of the fully r e a s o n e d j u d g m e n t would have been to 
lodge a n a p p e a l , which would have exposed h im to t he possibil i ty t h a t the 
cour t of appea l migh t impose a heavier s e n t e n c e . 

H a d he appea l ed for the sole pu rpose of ob ta in ing a copy of t he fully-
reasoned j u d g m e n t wi th the i n t en t ion of possibly w i thd rawing his appeal 
after m a k i n g a n informed a s se s smen t of his chances , he would still 
have r u n the risk t h a t the p rosecu t ion migh t also have appea led . T h e 
prosecut ion migh t t h e n have m a i n t a i n e d the appea l , which would have 
m e a n t t h a t t he case would have gone for h e a r i n g before the cour t of 
appea l . Th i s would qu i t e likely have re su l t ed in t he impos i t ion of a heavier 
s en t ence . 
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It was , in the app l i can t ' s submiss ion , c o n t r a r y to Art ic le 6 §§ 1 and 3 (b) 
to force h im to run such a risk s imply in o r d e r to ob t a in t he fully r ea soned 
vers ion of t he j u d g m e n t . 

40. T h e G o v e r n m e n t expla ined the reasons which had led to t he 
prac t ice of giving j u d g m e n t in abr idged form initially a n d providing an 
e l a b o r a t e d version only if a n appea l was lodged. In the N e t h e r l a n d s , it was 
provided tha t j u d g m e n t had to be given no l a t e r t h a n four teen days af ter t he 
close of t he t r ia l . However , in mos t cases it was not feasible for t he cour t s to 
p roduce a comple te j u d g m e n t wi th in t h a t t ime . A c o m p r o m i s e was 
the re fore necessary be tween the r e q u i r e m e n t s of jud ic ia l exped i t ion a n d 
those of p rocedura l fa irness . Such a solut ion had the addi t iona l a d v a n t a g e 
of leaving the accused in u n c e r t a i n t y for no longer t h a n a for tn ight . 

4 1 . Moreover , in the app l i can t ' s case , t he j u d g m e n t in ab r idged form 
had con t a ined sufficient in format ion . T h e facts of t he case had not b e e n in 
d i spu t e . T h e r e could have been no u n c e r t a i n t y as to the factual g r o u n d s on 
which the app l i can t ' s convict ion was based . T h e app l i can t ' s defences h a d 
been of a legal n a t u r e . T h e Regional C o u r t ' s f indings in r e l a t ion to t he se 
defences , as well as its cons ide ra t ions r e l a t i n g to the d e t e r m i n a t i o n of t he 
s e n t e n c e , w e r e c lear ly s t a t e d in the j u d g m e n t in ab r idged form. 

42. N o t w i t h s t a n d i n g the fact t h a t a n a p p e a l m u s t be lodged wi th in 
fou r t een days of t he ora l del ivery of t he j u d g m e n t , g r o u n d s for appea l 
m a y be s u b m i t t e d u p to the t ime of t he appea l h e a r i n g . T h e r e f o r e , t h e 
G o v e r n m e n t a r g u e d , if t he app l ican t had lodged an a p p e a l , t he c o m p l e t e 
j u d g m e n t would have b e e n m a d e avai lable in t ime to enab le h im to 
p r e s e n t s u p p l e m e n t a r y g r o u n d s of appea l . 

43 . It could not be said e i t h e r t ha t the app l i can t would have i ncu r r ed 
any special risk by lodging an appea l . T h e p rosecu t ion had an a u t o n o m o u s 
c o m p e t e n c e to appea l , r ega rd l e s s of any ac t ion t a k e n by the accused . In 
g e n e r a l , it avoided do ing so for r ea sons of p r o c e d u r a l economy; however , 
if the accused appea l ed , t he se reasons ceased to apply. Should t he accused 
w i t h d r a w his appea l , t he p rosecu t ion would have to decide w h e t h e r to 
m a i n t a i n its own; its decis ion, whichever way it wen t , would be based on 
r ea sonab l e g r o u n d s r e l a t i n g to the m e r i t s of the case . 

44. Finally, if t he appea l wen t a h e a d t h e r e would be a c o m p l e t e 
r e h e a r i n g . It was i n h e r e n t in such p roceed ings t h a t t he cour t of appea l 
would form its own views of t he case a n d in a p p r o p r i a t e cases m i g h t 
impose a heav ie r s e n t e n c e . 

45. T h e C o u r t is not cal led upon to express a gene ra l view on the 
p rac t i ce followed in t he N e t h e r l a n d s wi th r e g a r d to j u d g m e n t s in 
ab r idged form. It will confine itself to t he facts of t he case before it. 

46 . T h e app l i can t ' s defences c o n c e r n e d the val idi ty of t he s u m m o n s , 
t h e admiss ib i l i ty of the p rosecu t ion case , t h e lawfulness of t he way in 
which evidence had been ob ta ined , t he qual i f ica t ion in law of t he ac ts 
c h a r g e d and m i t i g a t i n g c i r c u m s t a n c e s (see p a r a g r a p h 12 above) . T h e s e 
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issues were a d d r e s s e d in t he j u d g m e n t in its ab r idged form (see 
p a r a g r a p h s 16-17 above) . T h e app l ican t does not deny th is . 

47. It is t r u e t h a t t he i t ems of evidence on which the ac tua l conviction 
was based a re not e n u m e r a t e d in the j u d g m e n t . However , the appl icant 
never denied hav ing c o m m i t t e d the acts cha rged and never cha l lenged the 
evidence agains t h im as such. Moreover , the appl icant has not c la imed, nor 
does it appea r , tha t his conviction was based on evidence t h a t was ne i the r 
con ta ined in the case file nor p r e sen t ed a t the h e a r i n g of the Regional Co u r t . 

48 . It is f u r t h e r no ted t h a t in N e t h e r l a n d s c r imina l p r o c e d u r e a n 
appea l is not d i r e c t e d aga ins t the j u d g m e n t of t he first-instance cour t 
bu t aga ins t the c h a r g e b r o u g h t aga ins t t he accused . An appea l p r o c e d u r e 
t hus involves a comple te ly new e s t a b l i s h m e n t of the facts and a 
r e a s s e s s m e n t of t he appl icable law. It follows, in t he C o u r t ' s op in ion , t h a t 
t he appl ican t and his counsel would have b e e n able to m a k e an informed 
a s s e s s m e n t of the possible o u t c o m e of any appea l in the l ight of the 
j u d g m e n t in ab r idged form and of the evidence con t a ined in t he case file. 

49. T h e C o u r t accep t s t h a t t he p rosecu t ion ' s e n t i t l e m e n t to lodge and 
m a i n t a i n a n appea l is a n a u t o n o m o u s one , in no way d e p e n d e n t on 
w h e t h e r t he defence lodges an a p p e a l . T h a t be ing so, the possibil i ty t h a t 
t h e p rosecu t ion m i g h t follow sui t if t he defence a p p e a l e d c a n n o t be of 
decisive i m p o r t a n c e . 

50. In the c i r c u m s t a n c e s of the p re sen t case , t he re fo re , it c a n n o t be 
said t h a t t he app l i can t ' s defence r igh ts were undu ly affected by the 
absence of a c o m p l e t e j u d g m e n t or by t he absence from the j u d g m e n t in 
ab r idged form of a de t a i l ed e n u m e r a t i o n of t he i t e m s of evidence rel ied on 
to g r o u n d his convict ion. 

5 1 . Accordingly, t h e r e has been no violat ion of Art ic le 6 § 1 of the 
Conven t i on t a k e n in conjunct ion wi th Art ic le 6 § 3 (b) . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

Holds t h a t t h e r e h a s b e e n no violat ion of Ar t ic le 6 § 1 of t he Conven t i on 
t a k e n in conjunct ion wi th Art ic le 6 § 3 (b) . 

D o n e in Engl ish , and notif ied in wr i t i ng on 7 D e c e m b e r 2000, p u r s u a n t 
to Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

V incen t BERGER 
R e g i s t r a r 

G e o r g RESS 
P re s iden t 
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SOMMAIRE1 

Version écrite d'un jugement disponible seulement en forme abrégée 

Article 6 §§ 1 et 3 b) 

Procès équitable - Procédure pénale - Droits de la défense - Temps et facilités nécessaires -
Version écrite d'un jugement disponible seulement en forme abrégée - Disponibilité de la 
version écrite d'un jugement en temps utile pour pouvoir interjeter appel - Adéquation de la 
version écrite abrégée du jugement 

* 

Médecin de profession, le requérant fut reconnu coupable d'euthanasie. Le 
jugement fut prononcé en public et en présence de ses avocats. Il y a controverse 
entre les parties sur le point de savoir s'il fut donné lecture et des motifs et du 
dispositif du jugement ou seulement du dispositif. D'après le Gouvernement, une 
version abrégée du jugement était disponible le jour du prononcé et le tribunal 
avait pour pratique à l'époque de ne délivrer copie en forme abrégée des 
jugements que sur demande écrite. Le requérant affirme pour sa part que ses 
avocats, qui à ses dires ignoraient cette pratique, téléphonèrent au greffe du 
tribunal avant l'expiration du délai d'appel et s'entendirent répondre que le 
jugement n'était pas disponible. A l'époque, la pratique consistait à rédiger une 
version abrégée des jugements et à n'en établir une version intégrale qu'en cas 
d'appel. La version abrégée du jugement rendu dans l'affaire du requérant 
comportait les considérants du tribunal quant à la recevabilité des poursuites, 
mais non une énuméralion détaillée des preuves retenues. Le requérant se plaint 
de n'avoir disposé avant l'expiration du délai d'appel de quatorze jours ni d'une 
copie du jugement écrit intégral ni d'une copie de la version abrégée de celui-ci. 

Article 6 §§ 1 et 3 b) : a) En ce qui concerne la disponibilité d'une version écrite du 
jugement à l'époque où le requérant avait à décider de l'opportunité d'interjeter 
appel, nul ne conteste qu'il ait été donné lecture du dispositif du jugement en 
présence des avocats du requérant, ni qu'une version abrégée du jugement 
pouvait être consultée quarante-huit heures après le prononcé. Dès lors, hormis 
le fait que le requérant avait connaissance du dispositif du jugement , il lui aurait 
également été loisible, à lui comme à ses avocats, de prendre connaissance du texte 
du jugement en forme abrégée bien avant l'expiration du délai d'appel de quatorze 
jours, et l'Etat ne saurait être tenu pour responsable de son inaction à cet égard, 
b) Quant à la forme abrégée du jugement, la Cour n'est pas appelée à s'exprimer 
d'une façon générale sur la pratique en cause, mais doit limiter son examen aux 
faits de l'espèce. Les moyens de défense invoqués par le requérant étaient abordés 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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dans le jugement en forme abrégée, et si les éléments de preuve ayant servi de 
fondement à la condamnation ne sont pas énumérés dans le jugement , le 
requérant n'a jamais nié avoir commis les actes à lui imputés et n'a jamais 
contesté les preuves à charge en tant que telles. De surcroît, il n'a pas prétendu 
que sa condamnation se fonde sur des preuves qui n'auraient pas figuré au dossier 
et n'auraient pas été produites à l'audience. Par ailleurs, dans la procédure pénale 
néerlandaise, un appel n'est pas dirigé contre le jugement de première instance 
mais contre les charges pesant sur l'accusé. C'est ainsi qu'une procédure d'appel 
implique un nouvel établissement complet des faits et du droit applicable. Il en 
résulte en l'espèce que le requérant et ses avocats auraient pu se livrer en 
connaissance de cause à une appréciation de l'issue possible d'un appel à la 
lumière du jugement en forme abrégée et des preuves figurant au dossier. Dans 
ces conditions, on ne peut dire qu'une atteinte critiquable ait été portée aux droits 
de la défense du fait de l'absence d'un jugement complet ou du défaut dans le 
jugement en forme abrégée d'une énumération détaillée des éléments de preuve 
ayant servi de fondement à la condamnation. 
Conclusion: non-violation (unanimité). 

Jurisprudence citée par la Cour 

Vacher c. France, arrêt du 17 décembre 1996, Recueil des arrêts et décisions 1996-VI 
Reinhardt et Slimane-Kaïd c. France, arrêt du 31 mars 1998, Recueil 1998-11 
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En l 'affaire Z o o n c. P a y s - B a s , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . G. RESS,président, 

A. PASTOR RIDRUEJO, 
V . BUTKEWCH, 

M" ' C N . V A J I C , 

M . J . HEDIGAN, 
M M C W . THOMASSEN, 
M . M . PELLONPÂÀ,7^«, 

et de M . V . BERGER, greffier de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 29 j u i n et 

16 n o v e m b r e 2000, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té dé fé rée à la C o u r , c o n f o r m é m e n t aux d ispos i t ions 
qui s ' app l iqua ien t avan t l ' en t r ée en v igueur du Protocole n° 11 à la 
C o n v e n t i o n de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s 
f o n d a m e n t a l e s ( « l a C o n v e n t i o n » ) , p a r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 6 m a r s 1999, puis p a r le 
g o u v e r n e m e n t n é e r l a n d a i s («le G o u v e r n e m e n t » ) le 17 m a r s 1999, d a n s 
le déla i de trois mois q u ' o u v r a i e n t les anc iens ar t ic les 32 § 1 et 47 de la 
Conven t i on . A son or ig ine se t rouve u n e r e q u ê t e (n" 29202/95) d i r igée 
con t r e le R o y a u m e des Pays-Bas et don t un r e s so r t i s san t de cet E t a t , 
M . H e r m a n Olivier Zoon («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n le 
16 j u i n 1995 en ve r tu de l 'ancien a r t i c le 25. L ' i n t é r e s sé a l l égua i t qu ' i l 
avait dû déc ide r de l ' oppor tun i t é d ' i n t e r j e t e r appe l sans s ' ê t re vu notif ier 
copie de l ' i n tégra l i t é d 'un j u g e m e n t le r econna i s san t coupab le d 'une 
infract ion et lui inf l igeant une pe ine p o u r celle-ci. D a n s son r a p p o r t du 
4 d é c e m b r e 1998 (ancien ar t ic le 31 de la C o n v e n t i o n ) ' , la C o m m i s s i o n a 
conclu, pa r dix-sept voix con t r e sept , à la viola t ion de l 'ar t icle 6 §§ 1 et 3 b) . 

La d e m a n d e de la C o m m i s s i o n renvoie aux anc iens ar t ic les 44 et 48 
ainsi q u ' à la déc l a r a t i on n é e r l a n d a i s e r econna i s san t la j u r id i c t ion 
obl iga to i re de la C o u r (ancien ar t ic le 46) . Elle a p o u r objet d ' ob t en i r une 
décis ion sur le po in t de savoir si les faits de la cause révè len t un 
m a n q u e m e n t de l 'E ta t d é f e n d e u r à ses ob l iga t ions au t i t re de l 'ar t icle 6 
de la Conven t i on . 

1. Note du greffe : le r a p p o r t es t d i s p o n i b l e a u g r e f f e . 
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2. Le 3 1 m a r s 1999, u n collège de la G r a n d e C h a m b r e a déc idé q u e 
l 'affaire devai t ê t r e e x a m i n é e p a r u n e c h a m b r e cons t i t uée au sein de 
l 'une des sect ions de la C o u r . 

3. P a r la su i te , la r e q u ê t e a é té a t t r i b u é e à la q u a t r i è m e sect ion 
(ar t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . Au sein de lad i te sect ion, une 
c h a m b r e a é té c o n s t i t u é e pour e x a m i n e r l 'affaire (ar t ic les 27 § 1 de la 
Conven t i on et 26 § 1 du r è g l e m e n t ) . 

4. R e q u é r a n t et G o u v e r n e m e n t ont déposé des obse rva t ions sur le fond 
de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

5. U n e a u d i e n c e a eu lieu en publ ic au Pala is des Dro i t s de l ' H o m m e , à 
S t r a s b o u r g , le 29 j u i n 2000 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

— pour le Gouvernement 
M ' " 1 ' J . SCHUKKING, m i n i s t è r e des Affaires é t r a n g è r e s , agent, 
M . J . STRUYKER BOUDIER, m i n i s t è r e de la J u s t i c e , 
M " 1 1 ' L. LING K E T O N , m i n i s t è r e de la J u s t i c e , conseillers ; 

- pour le requérant 
M ' ' G . H . J . DOLK, advocaat en procureur, conseil. 

La C o u r a e n t e n d u en leurs d é c l a r a t i o n s a insi q u ' e n leurs r é p o n s e s 
à des ques t i ons posées pa r elle avan t l ' audience et p a r ce r t a in s des 
juges à t i t r e individuel p e n d a n t l ' aud ience , M 1 ' Dolk, M " " ' Schukk ing et 
M . S t r u y k e r Boudie r . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. Le c o n t e x t e 

6. Le r e q u é r a n t t ravai l la i t c o m m e m é d e c i n géné ra l i s t e à D i rks l and , 
aux Pays-Bas . 

7. Le 9 s e p t e m b r e 1993, u n e in s t ruc t ion jud ic i a i r e p r é p a r a t o i r e fut 
ouve r t e à son e n c o n t r e p o u r faux et f raude . 

8. Au cours de l ' ins t ruc t ion , le r e q u é r a n t déc l a r a s p o n t a n é m e n t 
q u ' e n m a r s 1993 il avai t e u t h a n a s i e l 'un de ses p a t i e n t s , à la d e m a n d e de 
celui-ci. O r il avait déc la ré au m é d e c i n légis te de la c o m m u n e (gemeentelijk 
lijkschouwer) q u e le p a t i e n t é t a i t décédé de m o r t n a t u r e l l e . 
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B. Le p r o c è s 

9. Le r e q u é r a n t fut ass igné à c o m p a r a î t r e devan t le t r i buna l 
d ' a r r o n d i s s e m e n t (Arrondissementsrechtbank) de R o t t e r d a m p o u r y r é p o n d r e 
des cha rges s u i v a n t e s : 

1) en o rd re p r i n c i p a l : m e u r t r e ; en o rd re s u b s i d i a i r e : infliction de la 
m o r t à u n e p e r s o n n e , à la d e m a n d e de celle-ci ; 

2) falsification en sa q u a l i t é de m é d e c i n d ' u n cer t i f icat de décès 
r e l a t i v e m e n t à la cause du d é c è s ; 

3) falsification d e p resc r ip t ions ; 
4) é t a b l i s s e m e n t et p r é s e n t a t i o n de fausses p resc r ip t ions p o u r 

l ' ob ten t ion d ' un sopor i f ique . 
10. Le 30 aoû t 1994, le r e q u é r a n t déposa r é c l a m a t i o n (bezwaarschrift) 

con t r e l ' a ss igna t ion (dagvaarding) devan t le t r i b u n a l d ' a r r o n d i s s e m e n t . 
11. A la su i te d ' u n e a u d i e n c e t e n u e à huis clos le 2 d é c e m b r e 1994, le 

t r i buna l d ' a r r o n d i s s e m e n t r e j e t a la r é c l ama t ion . 
12. Le 27 avril 1995 eu t lieu devan t le t r i buna l d ' a r r o n d i s s e m e n t une 

a u d i e n c e au cours de laquel le l 'affaire fut e x a m i n é e au fond. Le r e q u é r a n t 
et ses conseils , d e u x avocats t r ava i l l an t d a n s le m ê m e cabine t à 
R o t t e r d a m , é t a i e n t p r é s e n t s . D a n s leurs p la idoi r ies , ces d e r n i e r s 
sou levèren t les po in t s s u i v a n t s : 

a) l 'acte d ' accusa t ion n ' é t a i t pas valable (ce r ta ins po in t s n ' e n é t a n t pas 
exposés de m a n i è r e su f f i s amment dé ta i l lée) ; 

b) les pou r su i t e s é t a i en t i r recevables (le r ecours à des m e s u r e s aussi 
d r a s t i q u e s q u ' u n e pe rqu i s i t i on domici l ia i re et u n e d é t e n t i o n provisoire 
é t a n t excessif et i l légal) ; 

c) l 'obl igat ion p o u r les médec in s de d é n o n c e r e u x - m ê m e s les cas 
d ' e u t h a n a s i e , s ' exposant ainsi au r i sque d ' ê t r e poursuiv is au p é n a l , se 
h e u r t a i t à l 'ar t ic le 6 de la C o n v e n t i o n ; 

d) les p reuves ava ien t é té o b t e n u e s de m a n i è r e i l légale ; 
e) les p resc r ip t ions n ' é t a i e n t cons t i tu t ives de faux q u ' e n p a r t i e et n o n 

d a n s l eu r i n t é g r a l i t é ; 
f) le r e q u é r a n t avai t avoué avoir p r a t i q u é l ' e u t h a n a s i e , ce qu i m e t t a i t 

obstacle à une c o n d a m n a t i o n p o u r l ' infract ion plus g rave de m e u r t r e ; 
g) la force m a j e u r e pouvai t ê t r e r e t e n u e p o u r les c h a r g e s d ' e u t h a n a s i e 

et de faux c o n c e r n a n t le cert i f icat de décès ; 
h) le r e q u é r a n t n ' ava i t pas agi avec u n e i n t e n t i o n coupab le ; 
i) d a n s l ' éven tua l i t é d ' u n e c o n d a m n a t i o n , a u c u n e pe ine ne devra i t ê t r e 

imposée au r e q u é r a n t , qui avait dé jà su f f i s amment souffert du fait de la 
p r o c é d u r e ( laquel le avait ru iné sa r é p u t a t i o n et a n é a n t i sa c l i en tè l e ) , e t 
u n e pe ine add i t ionne l l e ne servi ra i t a u c u n bu t l ég i t ime . 

13. Le 11 m a i 1995, le t r i buna l d ' a r r o n d i s s e m e n t r end i t son j u g e m e n t 
en publ ic et en p r é s e n c e des avocats du r e q u é r a n t . 
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Il y a con t roverse e n t r e les p a r t i e s sur le point de savoir s'il fut d o n n é 
l ec tu re des moti fs du j u g e m e n t et du disposi t i f ou s'il ne fut d o n n é l ec tu re 
q u e du seul dispositif. D ' a p r è s le G o u v e r n e m e n t , le p r é s iden t du t r i b u n a l 
d ' a r r o n d i s s e m e n t , su ivant sa p r a t i q u e hab i tue l l e , d o n n a l ec tu re des 
c o n s i d é r a n t s relat ifs à la val idi té de l ' ass ignat ion , des p r i n c i p a u x 
c o n s i d é r a n t s s o u s - t e n d a n t le re je t de l ' a r g u m e n t a t i o n de la défense 
c o n c e r n a n t la recevabi l i té des p o u r s u i t e s , d ' un r é s u m é des c o n s i d é r a n t s 
re la t i fs aux p reuves , et des c o n s i d é r a n t s se r a p p o r t a n t au point de savoir 
si M. Zoon é ta i t p é n a l e m e n t r e sponsab le . Le r e q u é r a n t affirme q u a n t à lui 
que ses avocats ont s e u l e m e n t e n t e n d u le p r é s iden t d é c l a r e r q u e le 
p r évenu é ta i t r e laxé de la c h a r g e pr inc ipa le énoncée sous le point 1 et de 
la cha rge énoncée sous le point 4, q u e le moyen de défense formulé à 
l ' égard de la c h a r g e subs id ia i re énoncée sous le point 1 é ta i t r e j e t é , q u e 
le p r évenu é ta i t j u g é coupab le de la c h a r g e subs id ia i re énoncée sous le 
point 1 ainsi q u e des c h a r g e s énoncées sous les po in t s 2 et 3, et q u e la 
g rav i té de ces infrac t ions jus t i f ia i t u n e pe ine d ' e m p r i s o n n e m e n t de six 
mois avec surs is et u n e a m e n d e de 50 000 florins. 

14. Q u a n t à la not if icat ion d ' u n e copie écr i te du j u g e m e n t , le 
G o u v e r n e m e n t sou t i en t qu ' i l s 'est a s su ré q u ' u n e vers ion s ignée d u 
j u g e m e n t et en forme a b r é g é e (kop-staart vonnis) é ta i t d isponible lo rsque 
la décis ion fut p rononcée le 11 m a i 1995, et q u e le t r i b u n a l 
d ' a r r o n d i s s e m e n t de R o t t e r d a m avait p o u r p r a t i q u e à l ' époque de ne 
dél ivrer une copie en forme a b r é g é e d u j u g e m e n t q u e sur d e m a n d e 
écr i t e . Le r e q u é r a n t affirme pour sa p a r t q u e ses avocats t é l é p h o n è r e n t 
a u greffe du t r i b u n a l d ' a r r o n d i s s e m e n t avant l ' exp i ra t ion du déla i 
d ' appe l et s ' e n t e n d i r e n t r é p o n d r e q u e le j u g e m e n t n ' é t a i t pas d i sponib le . 
De surcro î t , d ' a p r è s lui, ses avocats ignora ien t q u e le t r i b u n a l 
d ' a r r o n d i s s e m e n t avait pour p r a t i q u e de ne dé l ivrer d ' expéd i t i ons de ses 
j u g e m e n t s q u e sur d e m a n d e écr i t e . 

15. Le r e q u é r a n t n ' a t t a q u a pas le j u g e m e n t . Le p r o c u r e u r i n t e r j e t a 
q u a n t à lui u n appe l don t il se dés i s ta le 2 j u i n 1995. 

C. Le c o n t e n u d u j u g e m e n t e n f o r m e a b r é g é e 

16. Le j u g e m e n t en forme a b r é g é e , don t une copie a é té p r o d u i t e p a r le 
G o u v e r n e m e n t , c o m p o r t e n o t a m m e n t les cons idé ra t ions du t r i buna l 
d ' a r r o n d i s s e m e n t q u a n t à la val id i té de l ' ass igna t ion et q u a n t à la 
recevabi l i té des pour su i t e s . En ce qu i conce rne ce d e r n i e r poin t , le 
t r i buna l d ' a r r o n d i s s e m e n t r e j e t a l ' a r g u m e n t du r e q u é r a n t selon lequel 
les p o u r s u i t e s p o u r m e u r t r e et e u t h a n a s i e é t a i en t i r recevables . Il 
cons idé ra que , dès lors q u e l 'ar t icle 10 de la loi su r les p o m p e s funèbres 
(Wet op de Lijkbezorging) n ' é t a i t pas encore e n t r é en v igueu r à l ' époque de 
l 'acte i nc r iminé , le r e q u é r a n t n 'ava i t pas l 'obl igat ion légale de d é n o n c e r le 
fait qu ' i l avai t c o m m i s une infract ion. 
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17. Le j u g e m e n t en forme a b r é g é e é n u m è r e p a r a i l leurs les infract ions 
don t le t r i b u n a l d ' a r r o n d i s s e m e n t a r e l axé le r e q u é r a n t et celles dont il l 'a 
r econnu coupab le . Q u a n t aux moyens de p reuve sur lesquels le t r ibuna l 
d ' a r r o n d i s s e m e n t fonda son verdic t , le j u g e m e n t en forme a b r é g é e ne 
c o m p o r t e q u e la m e n t i o n « P . M . » (pro memoria), s ignifiant q u ' u n e 
é n u m é r a t i o n dé ta i l l ée des moyens de p r e u v e sera i t p rodu i t e à u n e d a t e 
u l t é r i e u r e en cas de besoin . Le t r i b u n a l d ' a r r o n d i s s e m e n t se p e n c h a 
ensu i t e , p o u r le re je te r , sur le moyen subs id ia i re a r t i cu lé pa r le 
r e q u é r a n t pour le cas où les pour su i t e s se ra ien t déc l a r ée s recevables et 
cons i s t an t à d i re q u e les p reuves ava ien t é t é o b t e n u e s de façon i l légale. 
Le t r i b u n a l d ' a r r o n d i s s e m e n t e x a m i n a ensu i t e la r e sponsab i l i t é péna le 
du r e q u é r a n t et fixa la pe ine qu i devai t lui ê t r e infl igée, r e j e t an t 
l ' a r g u m e n t de l ' in té ressé selon lequel il avai t agi de m a n i è r e l ég i t ime 
d a n s u n cas de force m a j e u r e . Le j u g e m e n t en forme a b r é g é e se conclut 
pa r u n e p h r a s e d i san t q u e le j u g e m e n t a é té lu en aud ience pub l ique le 
11 m a i 1995. 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

18. E n v e r t u de l 'ar t ic le 359 § 1 du code de p r o c é d u r e péna l e (Wetboek 
van Strafvordering; c i -après « C P P » ) , tou t j u g e m e n t de c o n d a m n a t i o n doit 
c o m p o r t e r les moyens de preuve sur lesquels la c o n d a m n a t i o n est assise. 
Toutefo is , dès lors q u ' e n v e r t u de l 'ar t ic le 345 § 3 C P P le t r i buna l est t enu 
de r e n d r e son j u g e m e n t d a n s les q u a t o r z e j o u r s de la c lô tu re du procès , il 
n ' é t a i t pas i nhab i tue l , à l ' époque p e r t i n e n t e , q u e d a n s u n p r e m i e r t e m p s 
un j u g e m e n t en fo rme a b r é g é e fût réd igé d a n s les cas de c o n d a m n a t i o n de 
l 'accusé. Pa re i l j u g e m e n t ne m e n t i o n n a i t pas les moyens de p reuve sur 
lesquels la c o n d a m n a t i o n reposa i t . U n e vers ion c o m p l è t e du j u g e m e n t 
n ' é t a i t pas é tab l i e , sauf si la p e r s o n n e c o n d a m n é e ou le p r o c u r e u r 
in te r j e ta i t appe l . En pare i l cas , les moyens de p r e u v e é t a i e n t inclus dans 
le j u g e m e n t , et le dossier , c o m p o r t a n t le j u g e m e n t in t ég ra l , é ta i t 
c o m m u n i q u é à la cour d ' appe l . 

19. D a n s les cas où un j u g e m e n t en fo rme a b r é g é e é t a i t é tab l i , il é ta i t 
impossible de sa t is fa i re à l 'ar t ic le 365 § 1 C P P , qui ex igea i t q u ' u n 
j u g e m e n t ( in tégra l ) fût s igné d a n s les q u a r a n t e - h u i t h e u r e s de son 
p rononcé p a r les j u g e s ayant connu de la cause . Toute fo i s , le j u g e m e n t en 
forme a b r é g é e é ta i t s igné tel que l et , dès a p r è s la s i g n a t u r e , l 'accusé ou 
son conseil pouvai t en p r e n d r e conna i s sance - de m ê m e q u e des compte s 
r e n d u s officiels des a u d i e n c e s - au greffe du t r i b u n a l , c o m m e l 'ar t ic le 365 
§ 3 C P P le prescr iva i t p o u r les j u g e m e n t s comple t s . 

20. Il a p p a r a î t q u ' à l ' époque p e r t i n e n t e le t r i b u n a l d ' a r r o n d i s s e m e n t 
de R o t t e r d a m avait p o u r p r a t i q u e de ne c o m m u n i q u e r à la défense copie 
du j u g e m e n t en forme a b r é g é e q u e sur d e m a n d e écr i te . 
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2 1 . En ve r tu de l 'a r t ic le 404 C P P combiné avec l 'ar t ic le 408 § 1 a ) , les 
j u g e m e n t s du t r i b u n a l d ' a r r o n d i s s e m e n t p e u v e n t ê t r e a t t a q u é s d e v a n t la 
cour d ' appe l (Gerechtshojj d a n s un dé la i de q u a t o r z e j o u r s à c o m p t e r de la 
d a t e de leur p r o n o n c é e n aud ience p u b l i q u e . L ' a u t e u r de l 'appel peu t s 'en 
dés i s t e r au plus t a r d j u s t e avan t l ' ouve r tu re de l ' audience d ' appe l 
(ar t ic le 453 § 1 C P P ) . 

22. La C o u r de cassa t ion (Hoge Raad) a j u g é q u ' u n appel i n t rodu i t au-
de là du déla i de q u a t o r z e j o u r s p réc i t é est i r recevable , m ê m e si l 'accusé ou 
son consei l , sans q u ' o n puisse leur r e p r o c h e r quoi q u e ce soit à cet éga rd , 
se sont t rouvés d a n s l ' impossibi l i té de consu l t e r le j u g e m e n t du t r i buna l 
d ' a r r o n d i s s e m e n t d a n s ledit délai de q u a t o r z e j o u r s ( a r r ê t du 11 n o v e m b r e 
1986, NederlandseJurisprudentie (NJ) 1987, n" 568) . 

23 . Lo r sque la cour d ' appe l e x a m i n e l 'affaire, elle doit d i sposer d ' une 
vers ion c o m p l è t e du j u g e m e n t r e n d u p a r la j u r i d i c t i o n in fé r ieure . A dé fau t , 
le j u g e m e n t est nul et non avenu et doit ê t r e a n n u l é (vernietigd) p a r la cour 
d ' appe l p o u r vice d e fo rme en app l i ca t ion de l 'ar t ic le 359 §§ 1 et 10 C P P . 
C e l a ne signifie toutefois pas que la cour d ' appe l doive renvoyer l 'affaire au 
t r i buna l d ' a r r o n d i s s e m e n t : l 'ar t icle 423 § 2 C P P prévoit q u ' u n e affaire ne 
doit ê t r e renvoyée à un t r i buna l d ' a r r o n d i s s e m e n t q u e si le j u g e m e n t est 
a n n u l é et q u e le t r i buna l d ' a r r o n d i s s e m e n t n 'ava i t pas s t a t u é sur le fond. 
C e t t e d isposi t ion consacre donc le p r inc ipe du droi t à ê t r e j u g é à d e u x 
éche lons p a r des j u r id i c t i ons c o m p é t e n t e s p o u r e x a m i n e r les faits . 

24. L a p r o c é d u r e devan t la cour d ' appe l offre u n nouvel e x a m e n 
in t ég ra l de l 'affaire, dès lors q u e la p l u p a r t des d isposi t ions du C P P qui 
s ' app l iquen t à la p r o c é d u r e devan t la j u r i d i c t i on infér ieure va lent 
é g a l e m e n t en appe l (ar t ic le 415 C P P ) . L ' a p p e l a n t a la faculté de 
s o u m e t t r e ses obse rva t ions et d ' éven tue l l e s obse rva t ions add i t ionne l l e s 
par écri t , t a n t avan t q u e p e n d a n t l ' aud ience . Il peu t é g a l e m e n t p r é s e n t e r 
des conclusions o r a l e m e n t p e n d a n t l ' aud ience et j u s q u ' à la c lô ture 
formel le de l ' e x a m e n de l 'affaire p a r la cour d ' ap p e l (ar t ic les 416 et 311 
§§ 1 et 4 C P P ) . 

25 . D a n s u n e affaire qu i abou t i t à u n a r r ê t de la C o u r de cassa t ion le 
17 s e p t e m b r e 1990, l 'accusé se p la igna i t d e v a n t la cour d ' appe l q u e le 

j u g e m e n t r e n d u p a r le t r i b u n a l de p r e m i è r e i n s t a n c e ne c o m p o r t a i t pas 
les moyens de p r e u v e . La cour d ' appe l a n n u l a le j u g e m e n t pour défau t de 
desc r ip t ion des moyens de p r euve , ma i s elle ne renvoya pas l 'affaire au 
t r i buna l d ' a r r o n d i s s e m e n t , au mot i f q u e celui-ci avai t dé jà s t a t u é su r le 
fond de l 'affaire ( p a r a g r a p h e 23 c i -dessus) . En cassa t ion , le r e q u é r a n t 
invoqua l 'ar t ic le 6 § 3 de la Conven t i on . 

L 'avocat g é n é r a l (Advocaat-Generaal) p rès la C o u r de cassa t ion produis i t 
des conclus ions (conclusie) d ' ap rè s lesquel les le fait q u e le j u g e m e n t de 
p r e m i è r e i n s t ance n e c o m p o r t a i t pas les moyens de p reuve n 'avai t pas 
e m p ê c h é l 'accusé de cons t ru i r e sa défense en appe l dès lors q u e , 
p r e m i è r e m e n t , u n accusé n ' a pas à se dé f end re c o n t r e le j u g e m e n t p a r 
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lequel il a é té c o n d a m n é ma i s c o n t r e l ' accusa t ion d i r igée con t r e lui par le 
p a r q u e t , et q u e , d e u x i è m e m e n t , la cour d ' appe l e x a m i n e l 'affaire d e 
m a n i è r e i n d é p e n d a n t e sur la base du procès et des a s s igna t ions et non 
sur la base du j u g e m e n t de p r e m i è r e in s t ance . La C o u r de cassa t ion 
é c a r t a finalement le pourvoi et mot iva sa décision en renvoyan t aux 
conclus ions de l 'avocat g é n é r a l (NJ 1991, n" 12). 

26. L o r s q u e seul l 'accusé a in te r j e t é appe l , la cour d ' appe l peu t infliger 
une pe ine plus sévère q u e celle p r o n o n c é e en p r e m i è r e in s t ance si elle 
s t a t u e à l ' u n a n i m i t é (ar t ic le 424 § 2 C P P ) . L ' u n a n i m i t é n 'es t pas requise 
si le p r o c u r e u r a é g a l e m e n t in te r je té appe l . Si la cour d ' appe l c o n s t a t e que 
le p r o c u r e u r n ' a in te r j e t é appe l q u e d a n s le seul bu t de m e t t r e obstacle à 
l ' appl ica t ion de la règle d ' u n a n i m i t é p révue à l 'ar t icle 424 § 2, le r ecours 
du p r o c u r e u r peu t ê t r e déc la ré i r recevable ( a r r ê t s r e n d u s par la C o u r d e 
cassa t ion le 22 j u i n 1982, NJ 1983, n" 73, et le 29 m a r s 1983, NJ 1983, 
n° 482) . 

27. La p r a t i q u e déc r i t e au p a r a g r a p h e 18 ci-dessus fut p a r la sui te 
codifiée d a n s les a r t i c les 138b et 365a C P P , qui e n t r è r e n t en v igueur le 
1 e r n o v e m b r e 1996, soit ap rès les é v é n e m e n t s inc r iminés en l 'espèce. 
L o r s q u ' a u c u n appe l n 'es t i n t e r j e t é , un j u g e m e n t comple t est r e n d u 
d isponib le sur d e m a n d e du p r o c u r e u r ou de l 'accusé ou de son avocat 
d a n s les t rois mois à c o m p t e r du p rononcé d u j u g e m e n t , sauf si la 
d e m a n d e ne p r é s e n t e pas u n in t é rê t r a i sonnab le (ar t ic le 365c §§ 1 et 2 
C P P , é g a l e m e n t e n t r é en v igueur le l ' T n o v e m b r e 1996). 

EN D R O I T 

I. SUR L ' O B J E T D U LITIGE 

28. D a n s son m é m o i r e , le r e q u é r a n t dénonça i t ce qu' i l j u g e a i t ê t r e un 
usage d i s p r o p o r t i o n n é et non nécessa i re , au cours de l ' ins t ruc t ion 
j ud i c i a i r e p r é p a r a t o i r e , de m e s u r e s coerci t ives , te ls u n p l a c e m e n t en 
d é t e n t i o n provisoire et une visite domic i l i a i re , ainsi q u e le d o m m a g e 
infligé à sa r é p u t a t i o n p a r les c o m m u n i q u é s de p res se diffusés pa r le 
p a r q u e t au sujet de son affaire. 

29. D a n s sa décision du 14 j a n v i e r 1998, la C o m m i s s i o n n ' a déc la ré 
recevable q u e «le gr ief du r e q u é r a n t selon lequel il avai t eu à déc ider de 
l ' o p p o r t u n i t é d ' i n t e r j e t e r appe l sans s ' ê t re vu notif ier copie du j u g e m e n t 
comple t du t r i b u n a l d ' a r r o n d i s s e m e n t ». D è s lors q u e l 'objet du litige dont 
la C o u r est saisie se t rouve dé l imi t é p a r la décision de la Commis s ion sur 
la recevabi l i té , la C o u r ne peut p r e n d r e en cons idé ra t ion le grief 
m e n t i o n n é a u p a r a g r a p h e 28 ci-dessus (voir, p a r m i b e a u c o u p d ' a u t r e s , 
l ' a r rê t R e i n h a r d t et S l imane -Ka ïd c. F r a n c e du 31 m a r s 1998, Recueil des 
arrêts et décisions 1998-11, p . 659, § 88). 
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II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 §§ 1 E T 3 b) DE 
LA C O N V E N T I O N 

30. Le r e q u é r a n t se p la in t d 'avoir dû déc ide r de l ' oppor tun i t é 
d ' i n t e r j e t e r appe l sans s ' ê t re vu notif ier copie du j u g e m e n t écri t comple t 
de p r e m i è r e in s t ance . Il y voit une viola t ion de l 'ar t ic le 6 §§ 1 et 3 b) de la 
Conven t i on . Les p a r t i e s p e r t i n e n t e s en l 'espèce de l 'ar t icle 6 sont ainsi 
l ibellées : 

« 1 . T o u t e p e r s o n n e a d r o i t à ce cpie sa c a u s e soit e n t e n d u e é q u i t a b l e m e n t [e t ] 

p u b l i q u e m e n t (...) p a r un t r i b u n a l (...) q u i d é c i d e r a (...) d u b i e n - f o n d é de t o u t e 

a c c u s a t i o n e n m a t i è r e p é n a l e d i r i g é e c o n t r e e l l e . L e j u g e m e n t do i t ê t r e r e n d u 

p u b l i q u e m e n t , (...) 

( . . . ) 

3 . T o u t a c c u s é a d r o i t n o t a m m e n t à : 

(...) 

b) d i s p o s e r d u t e m p s e t d e s fac i l i t és n é c e s s a i r e s à la p r é p a r a t i o n de sa d é f e n s e ; 

(...).. 

D a n s son r a p p o r t d u 4 d é c e m b r e 1998, la C o m m i s s i o n fait s i enne la 
t hè se du r e q u é r a n t selon laquel le il y a eu violat ion de l 'ar t icle 6 §§ 1 et 
3 b) de la Conven t i on . Le G o u v e r n e m e n t est de l 'avis c o n t r a i r e . 

3 1 . Dès lors que les ex igences du p a r a g r a p h e 3 de l 'ar t ic le 6 
s ' ana lysen t en des é l é m e n t s pa r t i cu l i e r s du droi t à un procès équ i t ab l e , 
g a r a n t i p a r le p a r a g r a p h e 1, la C o u r e x a m i n e r a le gr ief d u r e q u é r a n t 
sous l 'angle des d e u x t ex t e s combinés (voir, p a r m i d ' a u t r e s , l ' a r rê t 
V a c h e r c. F r a n c e du 1 7 d é c e m b r e 1996, Recueil 1996-VI, p . 2147, § 22) . 

A. Q u a n t à la d i s p o n i b i l i t é d ' u n e c o p i e d u j u g e m e n t é c r i t à 
l ' é p o q u e o ù l e r e q u é r a n t deva i t a p p r é c i e r l ' o p p o r t u n i t é 
d ' in ter je ter a p p e l 

32. Le r e q u é r a n t a l l ègue qu ' i l ne d isposai t d ' u n e copie ni du j u g e m e n t 
écri t comple t ni du j u g e m e n t en forme a b r é g é e lo r sque le déla i d ' appe l 
vint à exp i r a t ion . O n ne lui a u r a i t pas r emis pare i l le copie au m o m e n t du 
p rononcé du j u g e m e n t , et ses avocats , qui pa r la su i te avaient d e m a n d é à 
en o b t e n i r u n e , se s e r a i en t h e u r t é s à un refus du greffe du t r i buna l 
d ' a r r o n d i s s e m e n t de R o t t e r d a m . 

3 3 . P o u r a u t a n t q u e le G o u v e r n e m e n t aff irme q u e le t r i b u n a l 
d ' a r r o n d i s s e m e n t de R o t t e r d a m avait pour p r a t i q u e de ne pas fournir de 
copie de ses j u g e m e n t s s'il ne recevai t pas de d e m a n d e écr i te à cet effet, le 
r e q u é r a n t a l lègue q u e ses avocats n ' é t a i e n t pas a u c o u r a n t de c e t t e 
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p r a t i q u e ; de surcro î t , à a d m e t t r e m ê m e l ' ex is tence de pare i l le p r a t i q u e , 
celle-ci n 'avai t j a m a i s é té r e n d u e p u b l i q u e , de sor te q u e l'on ne pouvai t 
r a i s o n n a b l e m e n t a t t e n d r e des m e m b r e s d u b a r r e a u d e R o t t e r d a m qu' i ls 
la c o n n u s s e n t . 

Le r e q u é r a n t et ses avocats se se ra ien t donc vus pr ivés de l 'occasion de 
p r e n d r e conna i s sance des moti fs sous- jacents au j u g e m e n t du t r ibuna l 
d ' a r r o n d i s s e m e n t , et donc d ' éva lue r en b o n n e conna i s sance d e cause des 
chances de succès d ' u n appe l . 

34. En o u t r e , il n ' a u r a i t pas é té d o n n é p u b l i q u e m e n t l ec tu re , au 
m o m e n t du p rononce , des motifs du j u g e m e n t du t r ibuna l 
d ' a r r o n d i s s e m e n t . En tout é t a t de cause , m ê m e s'il en avai t é té donné 
l ec tu re , cela n ' a u r a i t pas suffi à r e m p l a c e r une copie éc r i t e de l ' a r rê t que 
la défense a u r a i t é té en m e s u r e d ' é t u d i e r à loisir. 

35. D ' a p r è s le G o u v e r n e m e n t , le p r é s i d e n t du t r i buna l d ' a r ron ­
d i s s e m e n t d o n n a l ec tu re des c o n s i d é r a n t s du j u g e m e n t re la t i fs à la 
val idi té d e l ' ass ignat ion , des p r inc ipaux c o n s i d é r a n t s s o u s - t e n d a n t le 
rejet du moyen de défense c o n c e r n a n t la recevabi l i té des pou r su i t e s , d 'un 
r é s u m é d e s c o n s i d é r a n t s re la t i fs aux p reuves et des c o n s i d é r a n t s q u a n t au 
point de savoir si le r e q u é r a n t é ta i t p é n a l e m e n t r e sponsab le . De surcroî t , 
le j u g e m e n t p o r t e r a i t la m e n t i o n qu ' i l a é té lu en a u d i e n c e pub l ique le 
11 m a i 1995. 

36. La C o u r no t e q u e la ques t i on de la m e s u r e d a n s l aque l le le 
j u g e m e n t du t r i buna l d ' a r r o n d i s s e m e n t a é té lu p u b l i q u e m e n t en 
p ré sence de la défense d e m e u r e con t rove r sée . E n r evanche , nul in­
con tes t é q u e le disposit i f du j u g e m e n t a é té lu en public , en p ré sence des 
avocats du r e q u é r a n t . 

37. Le G o u v e r n e m e n t affirme q u e le j u g e m e n t en forme a b r é g é e 
pouvai t ê t r e consu l t é au greffe du t r ibuna l d ' a r r o n d i s s e m e n t ap rè s le 
p rononcé et q u e , c o n f o r m é m e n t à la p r a t i q u e suivie pa r le t r i buna l 
d ' a r r o n d i s s e m e n t de R o t t e r d a m , une copie en a u r a i t é té c o m m u n i q u é e à 
la défense si celle-ci en avai t fait la d e m a n d e p a r écr i t . Il n 'es t pas con tes té 
q u e , p o u r u n mot i f q u e l c o n q u e , le r e q u é r a n t et ses avocats n 'on t j a m a i s 
formé pare i l l e d e m a n d e . 

Q u e les avocats du r e q u é r a n t fussent ou non au c o u r a n t de ladi te 
p r a t i q u e , ils n 'on t pas c o n t e s t é q u e le j u g e m e n t en forme ab régée 
pouvai t ê t r e consu l té q u a r a n t e - h u i t heu res ap rès le p rononcé . 

38. Auss i la C o u r conclut -e l le q u ' h o r m i s le fait q u e le r e q u é r a n t avai t 
conna i s sance du disposi t i f du j u g e m e n t , il lui a u r a i t é g a l e m e n t é té 
loisible, à lui c o m m e à ses avoca ts , de p r e n d r e conna i s sance du t ex t e du 
j u g e m e n t en forme a b r é g é e b ien avan t l ' exp i ra t ion du dé la i d ' appe l de 
q u a t o r z e j o u r s , ce qu i lui a u r a i t p e r m i s de d i sposer d ' assez de t e m p s pour 
in t e r j e t e r appe l . L 'E t a t d é f e n d e u r ne s au ra i t ê t r e t enu pour responsab le 
de son inac t ion à cet éga rd . 
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B. Q u a n t au j u g e m e n t e n f o r m e a b r é g é e 

39. Le r e q u é r a n t a l lègue q u e le j u g e m e n t en forme a b r é g é e 
c o m p o r t a i t des in fo rmat ions insuff isantes p o u r lui p e r m e t t r e de p r e n d r e 
u n e décision en bonne conna i s sance de cause su r l ' oppo r tun i t é d ' i n t e r j e t e r 
appel . Ledi t j u g e m e n t ne m e n t i o n n a i t pas les p reuves sur lesquel les le 
t r i buna l d ' a r r o n d i s s e m e n t s ' é ta i t fondé p o u r le c o n d a m n e r . Le seul 
moyen p o u r lui d ' o b t e n i r u n e copie d u j u g e m e n t i n t é g r a l a u r a i t cons is té 
à i n t e r j e t e r appe l , ce qu i l ' aura i t exposé au r i sque de voir la cour d ' appe l 
lui infliger u n e pe ine plus lourde . 

S'il avait in te r j e t é appe l aux seules fins d ' ob t en i r une copie du 
j u g e m e n t i n t ég ra l , il a u r a i t conservé la possibi l i té de se dé s i s t e r d e son 
recours ap rè s s ' ê t re livré, en bonne conna i s sance d e cause , à u n e 
appréciation de ses chances de succès, mais il a u r a i t tou jours é t é exposé 
au r i sque de voir le p a r q u e t i n t e r j e t e r appe l lui auss i . Le p a r q u e t a u r a i t 
a lors pu m a i n t e n i r son r ecour s , ce qu i a u r a i t i m p l i q u é un e x a m e n de 
l 'affaire pa r la cour d ' appe l . C e t e x a m e n se sera i t s ans d o u t e soldé par 
l ' imposi t ion d ' une peine plus sévère . 

Le r e q u é r a n t e s t ime qu ' i l é ta i t c o n t r a i r e à l 'ar t ic le 6 §§ 1 et 3 b) de la 
C o n v e n t i o n de le forcer à p r e n d r e pare i l r i sque s i m p l e m e n t aux fins 
d ' o b t e n i r la vers ion in t ég ra l e du j u g e m e n t . 

40. Le G o u v e r n e m e n t exp l ique les motifs qu i on t condui t à la p r a t i q u e 
cons i s t an t à r e n d r e des j u g e m e n t s en forme a b r é g é e d a n s un p r e m i e r 
t e m p s et à ne fourni r u n e vers ion c o m p l è t e q u ' e n cas d ' i n t roduc t ion d ' un 
appe l . Le dro i t n é e r l a n d a i s prévoyai t q u ' u n j u g e m e n t devai t i n t e rven i r 
d a n s un dé la i d e q u a t o r z e j o u r s à c o m p t e r de la c lô tu re du p rocès . O r , 
d a n s la p lupa r t des cas , il n ' é t a i t pas possible pour les t r i b u n a u x de 
p r o d u i r e un j u g e m e n t comple t d a n s ce dé la i . Il é ta i t donc nécessa i r e de 
t r o u v e r u n c o m p r o m i s e n t r e l ' ex igence de cé lé r i t é de la j u s t i c e e t celle de 
l ' équ i té des procès . C e t t e solut ion p r é s e n t a i t l ' avan tage s u p p l é m e n t a i r e 
d e ne pas laisser l 'accusé d a n s un é t a t d ' i n c e r t i t u d e p e n d a n t plus d ' u n e 
q u i n z a i n e . 

4 1 . De plus , le j u g e m e n t en forme a b r é g é e a u r a i t en l 'espèce c o m p o r t é 
des in fo rma t ions suff isantes . Les faits de la cause n ' é t a i e n t pas 
con t rover sés . Il ne pouvai t y avoir a u c u n e i nce r t i t ude q u a n t aux 
cons idé ra t ions de fait sur lesquel les la c o n d a m n a t i o n du r e q u é r a n t se 
fondai t . Les moyens de défense a r t i cu lés p a r le r e q u é r a n t é t a i e n t d ' o rd re 
j u r i d i q u e . Les conclus ions du t r i b u n a l d ' a r r o n d i s s e m e n t re la t ives à ces 
moyens de défense , de m ê m e q u e ses c o n s i d é r a n t s relat i fs à la fixation de 
la pe ine , se t rouva i en t c l a i r e m e n t énoncés d a n s le j u g e m e n t en forme 
a b r é g é e . 

42 . P a r a i l l eurs , s'il est v ra i q u ' u n appe l doi t ê t r e i n t rodu i t d a n s les 
q u a t o r z e jours du p rononcé du j u g e m e n t , l ' appe lan t a j u s q u ' à l ' aud ience 
d ' appe l p o u r s o u m e t t r e ses moyens d ' appe l . Aussi le G o u v e r n e m e n t 
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sout ient - i l q u e si le r e q u é r a n t avait in te r j e t é appe l le j u g e m e n t in tégra l 
lui a u r a i t é té c o m m u n i q u é su f f i s amment tôt pour qu ' i l pût p r é s e n t e r des 
moyens d ' appe l add i t i onne l s . 

43 . Le G o u v e r n e m e n t con tes t e en o u t r e q u e le r e q u é r a n t se sera i t 
exposé à un r i sque pa r t i cu l i e r en i n t e r j e t a n t appe l . Le p a r q u e t jou i t 
d 'une c o m p é t e n c e a u t o n o m e pour i n t e r j e t e r appe l , i n d é p e n d a m m e n t d e 
t o u t e d é m a r c h e accompl ie pa r l ' accusé . E n g é n é r a l , p o u r des ra i sons 
d ' économie p r o c é d u r a l e , il s ' abs t ien t d ' i n t e r j e t e r appe l , mais en cas 
d ' i n t roduc t ion de pare i l r ecours pa r l ' accusé , ces ra i sons cessent d e 
s ' appl iquer . Lo r sque l 'accusé se dés is te de son appe l , le p a r q u e t doit 
déc ider s'il m a i n t i e n t le s ien. Q u e l l e q u e soit sa décis ion à cet éga rd , elle 
se fonde sur des motifs r a i sonnab les ayan t t r a i t au fond de l 'affaire. 

44. Enfin, si l 'appel est m a i n t e n u , la cour d ' appe l p rocède à u n 
r é e x a m e n comple t de l 'affaire. Il est i n h é r e n t à pare i l le p r o c é d u r e que la 
cour d ' appe l se forge sa p rop re opinion sur l 'affaire et que , lorsqu 'e l le le 
j u g e a p p r o p r i é , elle impose u n e pe ine p lus sévère . 

45 . La C o u r n 'es t pas appe l ée à s ' e x p r i m e r d ' u n e façon g é n é r a l e sur la 
p r a t i q u e suivie aux Pays-Bas en m a t i è r e de j u g e m e n t s en fo rme a b r é g é e . 
Aussi l imi te ra- t -e l le son e x a m e n aux faits de la p r é s e n t e espèce . 

46. Les moyens de défense invoqués p a r le r e q u é r a n t conce rna i en t la 
val idi té de l ' a ss igna t ion , la recevabi l i té des pou r su i t e s , la légal i té de la 
m a n i è r e don t les p reuves ava ien t é té o b t e n u e s , la qual i f ica t ion j u r i d i q u e 
des ac tes i m p u t é s au r e q u é r a n t et les c i r cons tances a t t é n u a n t e s 
( p a r a g r a p h e 12 c i -dessus) . Ces ques t i ons é t a i en t a b o r d é e s d a n s le 

j u g e m e n t en forme a b r é g é e ( p a r a g r a p h e s 16 et 17 c i -dessus) . Le 
r e q u é r a n t ne le c o n t e s t e pas d u r e s t e . 

47. C e r t e s , les é l é m e n t s de p reuve ayan t servi de f o n d e m e n t à la 
c o n d a m n a t i o n du r e q u é r a n t ne sont pas é n u m é r é s d a n s le j u g e m e n t . 
Toute fo i s , le r e q u é r a n t n ' a j a m a i s nié avoir c o m m i s les ac t e s à lui 
i m p u t é s et n ' a j ama i s con t e s t é les p reuves à c h a r g e en t a n t q u e te l les . De 
surcro î t , il n ' a pas p r é t e n d u et il n ' a p p a r a î t pas q u e sa c o n d a m n a t i o n se 
fonde sur des p reuves qu i n ' a u r a i e n t pas figuré au doss ier et n ' a u r a i e n t 
pas é té p r o d u i t e s à l ' audience devant le t r i buna l d ' a r r o n d i s s e m e n t . 

48 . La C o u r no te par a i l leurs q u e , d a n s la p r o c é d u r e péna le 
n é e r l a n d a i s e , un appe l n 'es t pas dir igé con t r e le j u g e m e n t d e p r e m i è r e 
ins tance ma i s con t re les c h a r g e s p e s a n t su r l ' accusé . C 'es t a insi q u ' u n e 
p r o c é d u r e d ' appe l impl ique un nouvel é t a b l i s s e m e n t comple t des faits et 
du droi t app l icab le . Il en r é su l t e , aux yeux d e la C o u r , q u e le r e q u é r a n t et 
ses avocats a u r a i e n t pu se l ivrer en conna i s sance de cause à une 
app réc i a t i on de l ' issue possible d ' un appel à la l u m i è r e du j u g e m e n t en 
forme a b r é g é e et des p reuves f iguran t au dossier . 

49 . La C o u r a d m e t q u e la faculté p o u r le p a r q u e t de fo rmer et de 
m a i n t e n i r un appe l est a u t o n o m e et n 'es t en a u c u n e façon t r i b u t a i r e de 
la ques t i on de savoir si la défense a in te r j e t é appe l . D a n s ces condi t ions , la 
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possibi l i té de voir le p a r q u e t i m i t e r la d é m a r c h e de la défense qu i déc ide 
d ' i n t e r j e t e r appe l ne peu t revê t i r u n e i m p o r t a n c e décisive. 

50. Eu é g a r d aux c i rcons tances de la p r é s e n t e espèce , on ne peu t donc 
d i re q u ' u n e a t t e i n t e c r i t i quab le ait é té p o r t é e aux dro i t s de la défense du 
fait de l ' absence d ' u n j u g e m e n t comple t ou du dé fau t , d a n s le j u g e m e n t en 
forme a b r é g é e , d ' u n e é n u m é r a t i o n dé ta i l lée des é l é m e n t s de p reuve ayant 
servi de f o n d e m e n t à la c o n d a m n a t i o n . 

5 1 . En c o n s é q u e n c e , il n 'y a pas eu viola t ion de l 'ar t icle 6 § 1 de la 
C o n v e n t i o n c o m b i n é avec l 'ar t icle 6 § 3 b ) . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

Dit qu ' i l n ' y a pas eu viola t ion de l 'ar t icle 6 § 1 de la Conven t i on 
combiné avec l 'ar t icle 6 § 3 b) . 

Fai t en ang la i s , pu is c o m m u n i q u é par écri t le 7 d é c e m b r e 2000, en 
appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

V incen t BERGER 
Greffier 

G e o r g R E S S 
P r é s i d e n t 
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SUMMARY1 

Ill-treatment on arrest 

Article 3 

Inhuman treatment - Ill-treatment on arrest - Absence of aim of extracting confession - Injuries 

inflicted over short period of heightened tension and emotions - Uncertainty as to gravity of 

injuries - Absence of evidence oflong-term consequences 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Obligation to carry out effective 

investigation into alleged ill-treatment - Complaint to Ombudsman - Effectiveness of 

investigation by Ombudsman - Absence of powers to order measures or impose sanctions -

Failure to institute criminal proceedings - Effectiveness of criminal proceedings in ensuring 

effective investigation 

* 

The. facts, as established by the European Commission of Human Rights following 
the taking of evidence by a delegation, are as follows. A team of anti-drug police 
officers was sent to arrest the applicant, a British national, at a meeting point close 
to the buffer-zone. He resisted arrest and at tempted to escape, but was 
apprehended by two officers. A brief scuffle took place, in the course of which the 
applicant was struck, thrown to the ground and handcuffed. l ie was taken to a 
hospital, where medical examinations revealed numerous bruises and other 
injuries. At a hearing the following day, the applicant was remanded in custody. A 
subsequent medical examination by a United Nations doctor also revealed 
extensive injuries. However, a police investigation concluded that the injuries had 
been sustained during arrest and that the force used had been proportionate. The 
Attorney-General later decided not to prosecute the applicant, who was duly 
released. He complained to the Ombudsman, claiming that he had been 
subjected to a violent, unprovoked attack by a number of officers on arrest and 
that he had subsequently been tortured. The Ombudsman concluded in his 
report that the applicant had been ill-treated on arrest and while being taken to 
the police headquarters. However, no proceedings were brought against the 
policemen. 

Held 
(1) Assessment of the facts: While the Government accepted the Commission's 
findings, the applicant did not. However, the Commission had approached its 

1. T h i s s u m m a r y by t h e R e g i s t r y d o c s not b ind t h e C o u r t . 
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task of assessing the evidence with the requisite caution, giving detailed 
consideration to the elements which supported the applicant's account and to 
those which cast doubt on its credibility. No matters of substance had been 
advanced that might require the Court to exercise its own powers to verify the 
facts and it therefore accepted the facts as established by the Commission. 
(2) Article 3: (a) Government's preliminary objection (non-exhaustion of 
domestic remedies): A complaint to an ombudsman is not in principle a remedy 
which has to be exhausted, but by lodging such a complaint the applicant drew 
the authorities ' attention to his allegations and, since the Attorney-General was 
prepared to treat them as credible, the applicant had an arguable claim. The 
authorities were therefore placed under an obligation to carry out a thorough and 
effective investigation capable of leading to the identification and punishment of 
those responsible. There was no reason to doubt the effectiveness of the 
Ombudsman's investigation, but he does not have power to order measures or 
impose sanctions, so that at the time of publication of his report the authorities ' 
obligation had not been discharged. Moreover, while it opened the way for the 
institution of criminal proceedings, the Attorney-General refrained from taking 
any action. The authorities assumed too readily that the applicant would not 
cooperate and would thus prevent an effective prosecution. In any event, the 
obligation to provide an effective remedy does not necessarily entail the 
punishment at all costs of the accused, but only an investigation capable of 
leading to their punishment, and it would therefore have been discharged by the 
institution of criminal proceedings. While the authorities did not remain inactive, 
the importance of the message conveyed to the public should not be 
underestimated. Consequently, the applicant exhausted domestic remedies by-
complaining to the Ombudsman and the preliminary objection had to be 
dismissed (six votes to one). 

(b) The Government accepted that the applicant had been intentionally subjected 
to ill-treatment which was not necessary in the circumstances. However, it had not 
been shown that the purpose of the ill-treatment was to extract a confession. 
Moreover, the injuries had been inflicted over a short period of heightened 
tension and emotions. Finally, there remained uncertainty as to the gravity of the 
injuries and there was no evidence of long-term consequences. The treatment 
could not, therefore, be qualified as torture, but it was serious enough to be 
considered inhuman. 
Conclusion: violation (unanimously). 
(3) Article 5 § 1: On the basis of the facts as established by the Commission, the 
applicant had been arrested on reasonable suspicion of having committed a 
criminal offence. 
Conclusion: no violation (unanimously). 
(4) Article 5 § 2: On the basis of the facts as established by the Commission, the 
applicant had been informed promptly and in a language he understood of the 
reasons for his arrest and of any charge against him. 
Conclusion: no violation (unanimously). 
(5) Article 5 § 3: On the basis of the facts as established by the Commission, the 
hearing at which the applicant was remanded in custody ensured compliance with 
this provision. 
Conclusion: no violation (unanimously). 
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(6) Article 5 § 4: Following the hearing at which the applicant was remanded in 
custody, the lawfulness of his detention had been reviewed on two occasions and he 
had been legally represented on both occasions. 
Conclusion: no violation (unanimously). 
(7) Article 13: In view of the finding in respect of the Government's preliminary 
objection, there had been a breach of this provision. 
Conclusion: violation (unanimously). 
(8) Article 6 § 1: Claims concerning the alleged absence of remedies for 
complaints about ill-treatment fall to be examined under Article 13 and no 
separate issue arose under Article 6. 
Conclusion: no separate issue (unanimously). 
Article 41: The Court made awards in respect of non-pecuniary damage and in 
respect of costs and expenses. 
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In the c a s e o f E g m e z v. C y p r u s , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r A. PASTOR RIDRUEJO, President, 
M r L. CAFLISCH, 
M r J . MAKARCZYK, 
M r V. BUTKEVYCH, 
M r J . HEDIGAN, 
M r M. FELLOWAÄ,judges, 
M r A.N. Loizou, ad hoc judge, 

a n d M r V. BERGER, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 6 J u l y and 7 D e c e m b e r 2000, 
Del ivers t h e following j u d g m e n t , which was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to the C o u r t , in acco rdance wi th the 
provisions appl icable pr ior to t h e en t ry in to force of Protocol No . 11 to 
the Conven t i on for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) , by t he E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s (" the C o m m i s s i o n " ) on 30 O c t o b e r 1999 (Article 5 § 4 of Protocol 
No. 11 a n d fo rmer Art ic les 47 a n d 48 of the C o n v e n t i o n ) . 

2. T h e case o r ig ina t ed in a n appl ica t ion (no. 30873/96) aga ins t the 
Repub l i c of C y p r u s lodged wi th t h e C o m m i s s i o n u n d e r f o r m e r Ar t ic le 25 
of t he C o n v e n t i o n by a Bri t ish na t iona l , M r E r k a n E g m e z (" the 
a p p l i c a n t " ) , on 26 M a r c h 1996. 

3. T h e appl ican t a l leged tha t he was in effect k idnapped and t o r t u r e d 
by the a u t h o r i t i e s of the Republ ic of Cyprus , t ha t he was never in fo rmed of 
t he reasons for his a r r e s t , t h a t he was not b r o u g h t p r o m p t l y before a 
j u d g e , t h a t he could not ob ta in a review of his d e t e n t i o n , which was 
unlawful , and t h a t he did not have an effective r e m e d y before the cour t s 
of t he Republ ic . 

4. T h e C o m m i s s i o n dec la red t he appl ica t ion admiss ib le on 18 May 
1998. In its r e p o r t of 21 O c t o b e r 1999 ( former Art ic le 31 of the 
C o n v e n t i o n ) 1 , it exp res sed u n a n i m o u s l y the opinion t h a t t h e r e had been 
a viola t ion of Ar t ic les 3 a n d 13 of the C o n v e n t i o n a n d no violat ion of 
Art ic le 5 §§ 1, 2, 3 and 4 and Art ic le 6 § 1 of the Conven t ion . 

5. Before t he C o u r t t he app l ican t had been g r a n t e d legal aid. T h e 
Cypr io t G o v e r n m e n t (" the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t he i r 
Agen t , M r A. M a r k i d e s , t he A t t o r n e y - G e n e r a l of the Repub l i c . 

1. Note by the Registry. T h e r e p o r t is o b t a i n a b l e f rom t h e R e g i s t r y . 
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6. O n 6 a n d 8 D e c e m b e r 1999 a pane l of t he G r a n d C h a m b e r 
d e t e r m i n e d t h a t the case should be e x a m i n e d by one of the Sect ions of 
t h e C o u r t (Rules 100 § 1 and 24 § 6 of t he Rules of C o u r t ) . T h e 
app l ica t ion was a l loca ted to t he F o u r t h Sect ion. W i t h i n t h a t Sect ion, t he 
C h a m b e r t h a t would cons ide r t h e case (Art icle 27 § 1 of t h e C o n v e n t i o n ) 
was c o n s t i t u t e d as provided in Rule 26 § 1. M r L. Louca ides , t h e j u d g e 
e lec ted in respec t of C y p r u s , w i t h d r e w from s i t t ing in t he case (Rule 28) . 
T h e G o v e r n m e n t accordingly a p p o i n t e d M r A.N. Loizou to sit as an ad hoc 
j u d g e (Article 27 § 2 of t h e Conven t i on a n d Ru le 29 § 1). 

7. T h e app l ican t and the G o v e r n m e n t each filed a m e m o r i a l . 
8. A h e a r i n g took place in publ ic in t he H u m a n Righ t s Bui ld ing, 

S t r a s b o u r g , on 6 J u l y 2000. 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r P . CEERIDES, D e p u t y A t t o r n e y - G e n e r a l 

of the Republ ic of Cyprus , Acting Agent, 
M r P . SAINT, Ba r r i s t e r , 
M r s M . CEERIDES-TSIAPPAS, Sen io r C o u n s e l 

for t he Repub l i c of Cyprus , 
Ms C. PATRY, Lawyer , Counsel; 

(b) for the applicant 
M r T. AKIEEIOGLU, of the A n k a r a Bar , Counsel. 

T h e C o u r t h e a r d add res ses by M r Akillioglu a n d M r Saini and t he i r 
repl ies to a ques t i on pu t by a m e m b e r of the C o u r t . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e fac t s as e s t a b l i s h e d by t h e C o m m i s s i o n 

9. T h e C o m m i s s i o n , in o r d e r to es tabl i sh t he facts which were d i spu t ed 
by t h e p a r t i e s , c o n d u c t e d an inves t iga t ion p u r s u a n t to f o r m e r Ar t ic le 28 
§ 1 (a) of the Conven t ion . T o t h a t end , it e x a m i n e d a ser ies of d o c u m e n t s 
and a p p o i n t e d t h r e e d e l e g a t e s to t a k e t he evidence of wi tnesses a t a 
h e a r i n g in C y p r u s b e t w e e n 22 a n d 26 M a r c h 1999, which bo th pa r t i e s 
a t t e n d e d . T h e C o m m i s s i o n m a d e the following findings as to t he facts. 

10. T h e app l ican t lived in the vi l lage of Lour id j ina /Akinc i la r in t he 
pa r t of C y p r u s t h a t is not con t ro l led by the g o v e r n m e n t of t he 
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r e s p o n d e n t S t a t e (" the n o r t h e r n p a r t " ) . H e owned fields in t he buffer-
zone t h a t s e p a r a t e s t he n o r t h e r n p a r t from the a r e a cont ro l led by the 
g o v e r n m e n t of t he r e s p o n d e n t S t a t e (" the g o v e r n m e n t - c o n t r o l l e d a r e a " ) . 

11. Before 7 O c t o b e r 1995 the app l i can t had severa l m e e t i n g s with 
unde rcove r a g e n t s of t he secur i ty forces of t he Repub l i c of C y p r u s in the 
buffer-zone. At t he se m e e t i n g s t he possibil i ty of t r a d i n g in d r u g s was 
d iscussed. It was finally a g r e e d t h a t the app l ican t would del iver a 
q u a n t i t y of d r u g s to two undercove r a g e n t s , M r K. Ki r iak id is of t he Ant i -
D r u g Service (Ipiresia Dioxis Narkotikon - WIN) and M r K. Miami l io t i s of 
t he C e n t r a l In te l l igence Service (Kendriki Ipiresia Plirqforion - KIP). T h e 
del ivery was schedu led to t ake place in the gove rnmen t - con t ro l l ed a r e a 
n e a r the A th i enou to Kosi road on 7 O c t o b e r 1995. T h e m e e t i n g point 
was ad jacen t to t he buffer-zone. 

12. O n the even ing of 7 O c t o b e r 1995 a n u m b e r of secur i ty agen t s , 
inc lud ing m e m b e r s of t he Special Forces (Mihanikiniti Monada Amesis 
Drasis - MMAD), hid a r o u n d the m e e t i n g point . T h e y had been briefed 
t h a t the app l ican t was po ten t i a l ly very d a n g e r o u s . T h e a im of t he 
ope ra t i on , which was o rgan i sed by WIN, was to a r r e s t t he app l ican t in 
flagrante delicto. 

13. T h e m e e t i n g took place as p l a n n e d a n d the two unde rcove r 
a g e n t s t r ied to immobi l i se t he app l i can t while he was del iver ing 
the d r u g s . T h e appl ican t hit t h e m and s t a r t e d r u n n i n g towards t he 
buffer-zone. T w o of the MMAD officers p r e s e n t , M r P. Andon iou and 
M r T h . K o u m a s , gave chase . M r A n d o n i o u was t he first to ca tch up wi th 
t he app l i can t . A br ief scuffle ensued in the g o v e r n m e n t - c o n t r o l l e d a rea . 
T h e appl ican t kicked M r Andon iou who kicked h im back. T h e n 
M r Andon iou hit t he app l ican t twice on the h e a d wi th his firearm, once 
on t h e r ight side and once on the left. M r K o u m a s t h r e w the appl ican t to 
t he g r o u n d and a th i rd MMAD officer, M r A. Ioann id i s , who had ar r ived 
in t he m e a n t i m e , pu t a pa i r of handcuffs on h im. T h e n the app l i can t was 
s u r r o u n d e d by a n u m b e r of officers some of w h o m h a d p a r t i c i p a t e d in his 
a r r e s t . 

14. T h e h e a d of t he o p e r a t i o n dec ided t h a t t he app l ican t should be 
t a k e n in a car to L a r n a k a police h e a d q u a r t e r s . A p a r t from the dr iver , 
t h e r e were t h r e e officers in t he car: M r Andon iou , M r Ioannid i s and 
M r Y. S u p e r m a n , of WIN. M r Ioannid i s sat wi th t he app l i can t in t he back 
of the car . 

15. W h e n the car ar r ived at t he police h e a d q u a r t e r s , t h e decis ion was 
t a k e n to t ake the app l ican t to L a r n a k a G e n e r a l Hosp i t a l . A fifth officer, 
M r A. Vr ionis , b o a r d e d the car for t he second leg of t he j o u r n e y . 

16. W h e n the appl ican t a r r ived in t he hospi ta l he was fully conscious, 
and able to c o m m u n i c a t e in G r e e k . M r Vr ionis asked h im ques t ions 
conce rn ing his m e e t i n g wi th M r Ki r iak id i s and M r Miami l io t i s a n d the 
sel l ing of d rugs . H e no ted t he answer s on a hospi ta l form. 
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17. T h e app l ican t was successively e x a m i n e d by Dr H . Panay io tu , 
D r S. Loizou a n d D r D . O r p h a n i d o u in L a r n a k a Hosp i t a l on the even ing 
of 7 O c t o b e r 1995. 

18. O n his admiss ion to the hospi ta l , the app l ican t had bru i ses on the 
face, a c lean l ace ra t ion to t he ea r , a c lean l ace ra t ion to t he bu t tock , 
para l le l injuries to t he feet and long, l inear , c lean , u n i n t e r r u p t e d injuries 
to the back in a quas i -geome t r i ca l p a t t e r n . 

19. O n 8 O c t o b e r 1995 officers of t he Nicosia police force s t a r t e d an 
inves t iga t ion in to t he case . 

20. O n the a f te rnoon of t he s a m e day , t he Nicosia Dis t r ic t C o u r t held a 
h e a r i n g in L a r n a k a Hosp i t a l in t he p r e s e n c e of t he app l i can t . T h e j u d g e , 
re lying on the ex i s tence of a r easonab le suspicion, t he risk of abscond ing , 
t he n u m b e r of wi tnesses to be in te rv iewed by the police a n d the sever i ty of 
t he c h a r g e s , r e m a n d e d the app l ican t in cus tody for e ight days . 

21 . O n 9 O c t o b e r 1995 t h r e e police officers r e q u e s t e d and o b t a i n e d 
D r O r p h a n i d o u ' s pe rmi s s ion to ques t ion t he app l i can t . T h e police 
officers, one of w h o m spoke T u r k i s h , in formed the app l ican t t ha t he was 
suspec t ed of d r u g traff icking. T h e appl ican t s igned a s t a t e m e n t . 

22. O n the s a m e day the appl ican t was e x a m i n e d by D r H . H a t z i h a r u . 
23 . O n 10 O c t o b e r 1995 the app l i can t m e t his lawyers , M r N. Pel ides , 

who p rac t i s ed in t he g o v e r n m e n t - c o n t r o l l e d a r e a , and M r A. E r d a g a n d 
M r A. M e n t e § , who h a d come from the n o r t h e r n pa r t . T h e m e e t i n g took 
place in the app l i can t ' s room in L a r n a k a Hosp i t a l in t he p r e s e n c e of police 
officers. 

24. O n the s a m e day the police sought a n d ob t a ined pe rmiss ion by 
D r H a t z i h a r u to e x a m i n e the app l i can t . T h e app l ican t s igned a 
s u p p l e m e n t a r y s t a t e m e n t . 

25. O n 11 O c t o b e r 1995 the app l ican t was t r a n s p o r t e d to Nicosia 
G e n e r a l Hosp i t a l . 

26. O n 13 O c t o b e r 1995 the app l ican t was visited by two m e m b e r s of 
t he U n i t e d Na t ions Force in Cyprus ( U N F I C Y P ) : the U n i t e d Na t ions 
Senior Medica l Officer, L i e u t e n a n t - C o m m a n d e r H . M a r q u e z , and 
S u p e r i n t e n d e n t W. H a r r i g a n of the U n i t e d Na t ions A u s t r a l i a n Police 
Force . 

27. O n 16 O c t o b e r 1995 the Nicosia Dis t r ic t C o u r t he ld a h e a r i n g in 
Nicosia Hosp i t a l . T h e app l i can t was ass i s ted by an i n t e r p r e t e r a n d was 
r e p r e s e n t e d by M r Pe l ides . T h e j u d g e , cons ide r ing t h a t t he police had 
used the first w a r r a n t p roper ly and t h a t it was necessa ry t h a t t h e 
d e t e n t i o n should be c o n t i n u e d for t he police to be able to comple t e 
t he i r inves t iga t ion , r e m a n d e d the app l ican t in cus tody for a n o t h e r eight 
days . 

28. O n 17 O c t o b e r 1995 the app l ican t was t r a n s f e r r e d to Likavitos 
police s ta t ion . O n t h e s a m e day he rece ived a visit t h e r e by his wife, 
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D r M a r q u e z , S u p e r i n t e n d e n t H a r r i g a n a n d L i e u t e n a n t - C o l o n e l J . T e r e s o , 
Ch ie f H u m a n i t a r i a n Officer of U N F I C Y P . 

29. O n 20 O c t o b e r 1995 the police r e p o r t e d on t he i r inves t iga t ion . T h e 
police h a d r e a c h e d the conclusion tha t the app l ican t h a d b e e n a r r e s t e d in 
the g o v e r n m e n t - c o n t r o l l e d a r e a in connec t ion wi th d r u g traff icking. T h e 
injur ies he had sus t a ined d u r i n g the a r r e s t we re t he resul t of t he use by 
the police of p r o p o r t i o n a t e force in the c i r c u m s t a n c e s of t he case . T h e 
appl ican t was to be c h a r g e d wi th var ious d r u g - r e l a t e d offences a n d with 
us ing force to resist a lawful a r r e s t . 

30. O n t h e s a m e day t h e app l i can t a p p e a r e d before t h e Nicosia 
Dis t r ic t C o u r t . H e was r e p r e s e n t e d by two counse l , M r Pel ides and 
M r G. Kadr i , the l a t t e r p r ac t i s i ng in t he n o r t h e r n p a r t . T h e c h a r g e s were 
r ead out . T h e A t t o r n e y - G e n e r a l in formed the cour t in wr i t ing t h a t , given 
t h a t t h e r e had been a police inves t iga t ion , no p r e l i m i n a r y inqui ry was 
necessary . T h e police s u b m i t t e d t he case file, which had also b e e n sent to 
t he app l i can t ' s lawyers . T h e a p p l i c a n t ' s lawyers s t a t e d t h a t t h e y reserved 
the i r posi t ion as to the app l i can t ' s defence . T h e y also s t a t e d for the record 
t h a t t he appl ican t had been i l l - t rea ted d u r i n g his a r r e s t a n d t r a n s p o r t to 
L a r n a k a police h e a d q u a r t e r s . T h e cour t c o m m i t t e d t he app l ican t for t r ial 
on 4 D e c e m b e r 1995. T h e app l i can t ' s lawyers a sked for his provisional 
r e l ease . T h e cour t o rde r ed his c o n t i n u e d d e t e n t i o n because of t he risk of 
abscond ing , t he sever i ty of t he c h a r g e s he was facing and the possibil i ty 
t h a t he would be convicted. 

3 1 . T h e app l ican t was t r a n s f e r r e d to Nicosia P r i son . O n 25 O c t o b e r 
1995 he was visi ted by D r K. Beki roglu , a p r iva te p r a c t i t i o n e r from the 
n o r t h e r n p a r t . 

32. O n 1 N o v e m b e r 1995 M r Andon iou , M r K o u m a s , M r Miami l io t i s , 
M r Kir iakid is a n d M r S. Geory iu of KIP w e r e r e w a r d e d wi th a p romot ion 
for the i r con t r i bu t ion to t he a p p l i c a n t ' s a r r e s t . 

33 . O n 9 N o v e m b e r 1995 L i e u t e n a n t - C o l o n e l T e r e s o in formed the 
P re s iden t i a l C o m m i s s i o n e r for H u m a n i t a r i a n Affairs of t he Republ ic of 
C y p r u s of the following: 

" O n 13 O c t o b e r 1995, a w e e k a f t e r h i s a r r e s t , t h e U n i t e d N a t i o n s S e n i o r M e d i c a l 

Of f i ce r e x a m i n e d M r Y u s u f [ see p a r a g r a p h 35 be low] a t t h e N i c o s i a G e n e r a l H o s p i t a l 

a n d m a d e t h e fo l lowing o b s e r v a t i o n s : H i s h e a d a n d face w e r e swo l l en w i t h m a n y b r u i s e s 

on his c h e c k s a n d l ips . H i s f o r e h e a d w a s b r u i s e d w i t h t w o r e c e n t s c a r s . H i s eyes w e r e 

b l o o d s h o t , s w o l l e n a n d d i s c o l o u r e d . H e h a d a cu t on his left e a r w h i c h w a s r e c e n t l y 

s t i t c h e d . T h i s w o u n d m a y h a v e b e e n i n d i c t e d w i t h a kni fe o r a s i m i l a r s h a r p ob jec t . H e 

h a d a supe r f i c i a l w o u n d to his r i g h t wr i s t w h i c h w a s c a u s e d by his h a n d c u f f s . H e h a d 

a b r a s i o n s to his left f o r e a r m , r i g h t s h o u l d e r a n d b o t h k n e e s w h i c h cou ld i n d i c a t e a n 

i n v o l v e m e n t in a l igh t o r a s t r u g g l e . H e h a d two c u t s o n h i s r i g h t b u t t o c k w h i c h w e r e 

1 c m a n d 3 c m l o n g a n d r e c e n t l y s t i t c h e d . T h e s e w o u n d s w e r e p r o b a b l y i n d i c t e d w i t h a 

kn i fe o r s h a r p o b j e c t . O n h i s b a c k h e h a d m a n y s u p e r f i c i a l , h o r i z o n t a l m a r k s , 

p a r t i c u l a r l y in h i s l o w e r l u m b a r r e g i o n . T h e s e s c a r s on his b a c k m a y h a v e b e e n c a u s e d 

by w h i p p i n g o r b e a t i n g . H e c o m p l a i n e d of a p a i n in his a b d o m e n b u t it m u s t h a v e b e e n 
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m u s c u l a r p a i n b e c a u s e t h e a b d o m e n d id no t s h o w s igns of i n t e r n a l in ju ry . S u c h 

m u s c u l a r p a i n c o u l d be c o n s i s t e n t w i t h p u n c h i n g or k i c k i n g . Y u s u f w a s h a n d c u f f e d t o 

his h o s p i t a l b e d . It is t h e c o n s i d e r e d m e d i c a l o p i n i o n [sic] t h a t h i s i n j u r i e s cou ld not h a v e 

b e e n se l f - inf l ic ted a n d t h a t h i s i n j u r i e s a r e c o n s i s t e n t w i t h b e i n g i l l - t r e a t e d in a fight o r 

s e v e r e l y b e a t e n , t h e c o n d i t i o n of his w o u n d s s u g g e s t t h a t t h e y w e r e in f l i c ted d u r i n g t h e 

p r e v i o u s w e e k a n d his i n j u r i e s i n d i c a t e d t h a t t h e y m a y h a v e o c c u r r e d ove r a p e r i o d of 

t i m e a s h i s w o u n d s w e r e a t d i f f e r e n t s t a g e s of h e a l i n g . " 

34. O n 1 D e c e m b e r 1995 the A t t o r n e y - G e n e r a l filed wi th t he Nicosia 
Dis t r ic t C o u r t a nolle prosequi in t he app l i can t ' s case, in acco rdance wi th 
Art ic le 113 § 2 of the C o n s t i t u t i o n . 

35. T h e app l ican t was r e l eased on the s a m e day. Before his re lease he 
s igned the following compla in t to t he O m b u d s m a n of the Repub l i c of 
Cyprus : 

" I , t h e u n d e r s i g n e d O s m a n Y u s u f ( E r k a n E g m e z ) , h e r e b y c o m p l a i n t h a t a s I w a s 

w o r k i n g in m y m a r k e t g a r d e n I w a s a r r e s t e d by G r e e k - C y p r i o t p o l i c e m e n a n d t o r t u r e d . 

O n a r r e s t i n g m e t h e y hi t m e ove r t h e h e a d w i t h a b a t o n o r a h e a v y m e t a l o r w o o d e n 

ob jec t . T h e y k i c k e d a n d p u n c h e d m e in t h e a b d o m e n . T h e y s t a b b e d m e five o r six 

t i m e s in t h e b u t t o c k s w i t h a kn i f e . I w a s a l so i n j u r e d . T h e y c u t off m y e a r w i t h a kn i fe . 

B e t w e e n e i g h t a n d t w e l v e m e n a t t a c k e d m e a n d b e a t m e . I lost c o n s c i o u s n e s s . W h e n I 

c a m e t o , t h e y w e r e c u t t i n g t h e so les of m y fee t w i t h a kni fe o r r a z o r b l a d e . I w a s 

s c r e a m i n g w i t h p a i n . T h e y h i t m e in t h e face a n d w o u n d e d m e u n d e r t h e left e y e . 

B lood s t a r t e d t o flow f r o m t h e w o u n d . I w a s i n j u r e d o n t h e f o r e h e a d , w h i c h a l s o b e g a n 

to b l e e d . S o m e o n e (a p o l i c e m a n ) t h r u s t h i s fingers i n t o m y eyes a s h a r d a s h e c o u l d . 

T h e y d i d n ' t s t o p k i c k i n g m e . O n e of t h e m hi t m e w i t h his g u n . I h a d i n j u r i e s to m y 

s h o u l d e r s , w h i c h a l s o b e g a n to b l e e d . T h e y sp l i t m y l ips . M y left eye w a s swo l l en u p so 

m u c h t h a t I c o u l d no l o n g e r s e e . I w a s u n a b l e to s p e a k a n d h a v e a b s o l u t e l y n o 

r e c o l l e c t i o n of t h e m t a k i n g a s t a t e m e n t f r o m m e a t t h e h o s p i t a l . I t h e r e f o r e c o m p l a i n 

a b o u t all of t h e s e a c t s of t o r t u r e a n d i n h u m a n a c t s w h i c h t h e y in f l i c ted on m e a n d 

r e s p e c t f u l l y r e q u e s t you to o p e n a n i n v e s t i g a t i o n . P S I a m a t y o u r d i s p o s a l for a n y 

f u r t h e r i n f o r m a t i o n on th i s s u b j e c t . " 

T h e compla in t was c o u n t e r s i g n e d by a U N F I C Y P officer. 
36. T h e appl ican t r e t u r n e d to t he n o r t h e r n pa r t i m m e d i a t e l y . O n the 

s a m e day he was vis i ted by a j ou rna l i s t who p h o t o g r a p h e d his w o u n d s . 
37. O n 4 D e c e m b e r 1995 t h e r e was a h e a r i n g before t he Nicosia 

Dis t r ic t C o u r t . T h e p rosecu t ion did not a p p e a r . T h e app l i can t , who was 
not p r e s e n t , was r e p r e s e n t e d by M r K a d r i , who dec la red t h a t he spoke 
G r e e k . T h e cour t found t h a t , given the nolle prosequi filed by the A t t o r n e y -
G e n e r a l , t h e app l ican t was d i scha rged . 

38. Some t i m e a f te r t he app l i can t ' s re lease t h e Kibnsli Tiirkiin Sisi 
m a g a z i n e pub l i shed in its 15 D e c e m b e r 1995-15 J a n u a r y 1996 issue t he 
following s t a t e m e n t by t he app l i can t : 

"I g r o w f ru i t a n d v e g e t a b l e s t h a t a r e i r r i g a t e d in a m a r k e t g a r d e n t o w h i c h I ho ld t i t l e . 

O n 2 O c t o b e r 1995, t o w a r d s 4 .30 p . m . , I w e n t t h e r e t o t u r n off t h e i r r i g a t i o n s y s t e m , 

w h i c h is n e a r t h e g r e e n h o u s e . As I w e n t p a s t t h e a p p a r a t u s , I s a w t w o p e o p l e c o m i n g 

t o w a r d s m e . W h e n t h e y a p p r o a c h e d , t h e y s a i d t o m e in G r e e k : ' S l a y w h e r e you a r e . 

Po l ice . ' I r e a l i s e d l h a t t h e y m e a n t m e h a r m a n d s t a r t e d to r u n t o t h e v i l l a g e . As I d i d 
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so , t h e y b e g a n to fire a t m e w i t h a u t o m a t i c w e a p o n s equipped w i t h s i l e n c e r s . I h e a r d a 

s h o t fly p a s t m y h e a d a n d i m m e d i a t e l y d r o p p e d t o t h e g r o u n d . At t h a t po in t t h e y se t 

a b o u t m e . T h e y d i d n ' t s a y a n y t h i n g . T h e y h i t m e . At s o m e po in t I l o o k e d u p a n d s a w 

t h a t t h e r e w e r e t e n t o twe lve of t h e m b e a t i n g m e . T h e y did so for a l o n g t i m e . T h e n I 

p a s s e d o u t . At t h e las t m i n u t e I r e c e i v e d a s h o c k . I d o n ' t r e m e m b e r w h e t h e r t h e y used 

a n e l e c t r i c b a t o n o r g a s . I w a s s e m i c o n s c i o u s . I n t h e m e a n t i m e , t h e y h a d d r a g g e d m e a n d 

t h r o w n m e i n t o t h e b a c k of a j eep . W h e n it s t a r t e d u p , t h e y c o n t i n u e d to hi t m e . T h e n 

t h e y b e g a n to t o r t u r e m e s o m e w h e r e ; I d i d n ' t k n o w w h e r e w e w e r e . T h e y sa id t h a t I w a s 

a n MIT [ t h e T u r k i s h n a t i o n a l i n t e l l i g e n c e a g e n c y ] a g e n t , a s k e d m e w h e t h e r t h e r e w e r e 

o t h e r a g e n t s in t h e a r e a , f rom w h o m I r e c e i v e d m y o r d e r s a n d all s o r t s of a b s u r d 

q u e s t i o n s of t h a t k ind w h i l e c o n t i n u i n g t o b e a t m e w i t h o u t r e s p i t e . At s o m e p o i n t , a 

m a s k e d m a n a r r i v e d w i t h a c u t t i n g i n s t r u m e n t , s o m e t h i n g l ike a kn i fe . H e s a i d t h a t if 

I d i d n ' t s p e a k he wou ld c u t m y e a r off, t h a t if I d i d n ' t s p e a k he w o u l d d r i n k m y b lood. I 

m u s t h a v e b l a c k e d o u t a s , w h e n I c a m e to , he w a s c u t t i n g t h e so les of m y fee t w i t h a 

c u t t i n g i n s t r u m e n t . I c o u l d n ' t s e e b e c a u s e I w a s t i ed u p . I w a s in s u c h p a i n t h a t I 

p a s s e d o u t s e v e r a l t i m e s . E a c h t i m e I c a m e to , t h e t o r t u r e w o u l d s t a r t u p a g a i n . A t 

s o m e s t a g e t h e y laid m e o u t o n m y b a c k a n d p u s h e d s o m e t h i n g l ike a b a y o n e t i n t o t h e 

u p p e r s i d e of m y t h i g h . I s c r e a m e d a n d p a s s e d o u t a g a i n . T h e y c a r r i e d on t o r t u r i n g m e 

l ike t h a t . I c o u l d n ' t c ry o u t a n y m o r e . B u t t h e y c o n t i n u e d to t o r t u r e m e l ike t h a t . W h e n I 

c a m e to for t h e las t t i m e , I r e a l i s e d t h a t I w a s s o m e w h e r e e l se . T h e y w e r e n o l o n g e r 

h i t t i n g o r c u t t i n g m e . I c o u l d n ' t s ee o u t of o n e eye at a l l , b u t w i t h t h e o t h e r , w h i c h w a s 

i n j u r e d , I t r i e d t o m a k e o u t w h e r e I w a s . 

L a t e r , I w a s to ld t h a t a f t e r t h e t o r t u r e s e s s i o n I w a s t a k e n t o L a r n a k a H o s p i t a l , b u t t h e 

h o s p i t a l a u t h o r i t i e s , s e e i n g h o w s e r i o u s m y c o n d i t i o n w a s , h a d m e t r a n s f e r r e d t o N i c o s i a 

H o s p i t a l . I h a v e n o r e c o l l e c t i o n of t h a t w h a t s o e v e r . I d o not r eca l l b e i n g t r a n s f e r r e d f rom 

L a r n a k a t o N i c o s i a . I h a v e no i d e a h o w m a n y d a y s w e n t by in t h e m e a n t i m e . T h e y g a v e m e 

p a i n k i l l i n g i n j e c t i o n s . A t s o m e s t a g e t h e y p u t a t a b l e a n d c h a i r s in m y r o o m at t h e 

h o s p i t a l . T w o pol ice off icers a n d a j u d g e t h e n c a m e in. W h e n t h e j u d g e s aw t h e s i t u a t i o n 

h e left t h e r o o m . As he w a s l e a v i n g , I h e a r d h i m s a y s o m e t h i n g a b o u t a l a w y e r . A s I w a s 

l a t e r t o l e a r n , it w a s d e c i d e d t h a t I w a s u n d e r a r r e s t . A n o t h e r d a y t h e po l i ce off icers 

a g a i n b r o u g h t a t a b l e a n d c h a i r s i n t o m y r o o m a t t h e h o s p i t a l . I r e m e m b e r t h e s e c o n d 

l i m e b e t t e r . I w a s ly ing in m y b e d . I h a d o n e h a n d h a n d c u f f e d t o t h e b e d a n d a n 

i n t r a v e n o u s d r i p a t t a c h e d t o m y o t h e r a r m . M y fee t w e r e o f c o u r s e a l s o a t t a c h e d to t h e 

b e d . O n th i s o c c a s i o n t h e j u d g e a r r i v e d w i t h s o m e l a w y e r s . T h e r e w e r e a b o u t twenty-

p e o p l e in t h e r o o m , m o s t of t h e m p o l i c e m e n . T h e j u d g e h a d o r d e r e d t h a t I be he ld in 

d e t e n t i o n p e n d i n g t r i a l for e i g h t d a y s so t h a t q u e s t i o n i n g cou ld c o n t i n u e . As h e left t h e 

r o o m , ( h e j u d g e t u r n e d t o m e w i t h a look of pi ty b e f o r e w a l k i n g o u t . . . ." 

T h e s t a t e m e n t was a c c o m p a n i e d by five of t he p h o t o g r a p h s of the 
app l i can t ' s wounds t a k e n on 1 D e c e m b e r 1995. At least some of t h e m 
had been " r e t o u c h e d " . 

39. O n 5 J a n u a r y 1996 the O m b u d s m a n m e t t he appl ican t at t he Led ra 
Pa lace , a hote l s i t ua t ed in the buffer-zone in Nicosia. T h e app l i can t was 
ass is ted by Mr K a d r i . 

40 . O n 17 J a n u a r y 1996 t h e app l ican t a d d r e s s e d the following l e t t e r t o 
the P re s iden t of the E u r o p e a n C o m m i t t e e for t he P reven t ion of T o r t u r e 
and I n h u m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t ( C P T ) : 

" W h e n I w a s a t t a c k e d by a t e a m of a r m e d G r e c k - C y p r i o t p o l i c e m e n in m y field in t h e 

b u f f e r - z o n e , I w a s first b e a t e n i n d i s c r i m i n a t e l y u n t i l m y s e n s e s w e r e n u m b e d a n d I 
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p a s s e d o u t . W h e n I r e g a i n e d c o n s c i o u s n e s s , I w a s in a s m a l l r o o m s u r r o u n d e d by 

u n i f o r m e d m e n w h o v e r b a l l y a b u s e d , i n t i m i d a t e d a n d t h r e a t e n e d m e . T h e r e t h e G r e c k -

C y p r i o l po l ice a s k e d m e t o s i gn a s t a t e m e n t t o t h e effect t h a t ' P r e s i d e n t R a u l ' D e n k t a s , is 

i n t r a n s i g e n t , d o e s no t w a n t p e a c e a n d a s a l e a d e r is m i s l e a d i n g t h e T u r k i s h - C y p r i o t 

p e o p l e ' . I n r e t u r n , I w a s o f f e r ed m o n e y , a h o u s e a n d a j o b in w h a t t h e y c a l l e d ' t h e f ree 

a r e a s ' , i .e . S o u t h C y p r u s . I r e fu sed w i t h o u t h e s i t a t i o n . T h e y go t a n g r y a n d s t a r t e d 

h i t t i n g a n d b e a t i n g m e a g a i n . I t h o u g h t I w o u l d be b e a t e n to d e a t h . I w a s p u n c h e d a n d 

s l a p p e d a c r o s s my face. S u d d e n l y o n e p o l i c e m a n h e l d my h e a d t i g h t l y a n d a n o t h e r c u t 

m y e a r . I to ta l ly b l a c k e d o u t . I c a m e t o m y s e n s e s in a h o s p i t a l . I w a s o n a s t r e t c h e r , 

c h a i n e d a n d h a n d c u f f e d . A g a i n s e v e r a l p o l i c e m e n in c iv i l ian c l o t h e s a p p r o a c h e d m e , 

t h e i r m o u t h s full of p r o f a n i t y a n d t h r e a t s , a n d a g a i n s t a r t e d h i t t i n g . T h e y a l s o p r e s s e d 

t h e i r h a n d s heav i ly o n m y e y e s , w h i c h r ea l ly h u r l . As a r e s u l t o f s u c h p r e s s u r e m y eyes 

got b l o o d s h o t . I n t h e m i d d l e of t h i s o r d e a l a G r e e k - C y p r i o t n u r s e p r o t e s t e d . S h e w a s 

s h o u t i n g : ' T h i s is e n o u g h ... d o no t hi t ... he is w o u n d e d ... you b r o u g h t h i m h e r e for 

t r e a t m e n t b u t you a r e k i l l i n g h i m . H e is a h u m a n b e i n g . T h i s is a s in , e v e n if he is a 

T u r k ... d o we h a v e t h e r i g h t t o t r e a t h i m t h i s w a y , a w o u n d e d a n d c h a i n e d m a n ... ' T h e 

po l i ce left m e a n d w a l k e d t o w a r d s t h e n u r s e . T h e G r c e k - C y p r i o l po l i ce w e r e o b v i o u s l y 

w e l l - t r a i n e d a n d p r o f e s s i o n a l in t o r t u r e m e t h o d s . I d o n ' t e v e n r e c a l l if a n d w h e n I g a v e a 

s t a t e m e n t . Bu t I r e c a l l t h a t twice t h e G r e c k - C y p r i o t po l ice m a d e m e s ign false 

c o n f e s s i o n p a p e r s a c c e p t i n g G r e e k - C y p r i o t a c c u s a t i o n s . I w a s b r a n d e d a ' d a n g e r o u s 

s m u g g l e r ' a n d a T u r k i s h - C y p r i o t ' spy ' . I n t he h o s p i t a l I w a s in c h a i n s , h a n d c u f f e d to a 

b e d a n d p u t on a d r i p a n d c o n t i n u o u s l y g iven p a i n k i l l e r s . T h e p a i n w a s e x c r u c i a t i n g . F o r 

a l o n g t i m e m y b r u i s e d j a w h u r t bad ly . I h a d d i f f icul ty e v e n d r i n k i n g w a t e r , le t a l o n e 

c h e w i n g . T h e G r e e k - C y p r i o t c o u r t w a s b r o u g h t twice to t h e h o s p i t a l , o n c e on a S u n d a y , 

b e c a u s e t h e y w e r e a s h a m e d t o p u b l i c l y t a k e m e t o c o u r t . . . ." 

4 1 . O n 8 F e b r u a r y 1996 the P r e s i d e n t of the C P T r e q u e s t e d the 
app l ican t to keep h im in formed of t he O m b u d s m a n ' s inves t iga t ion . 

42 . T h e O m b u d s m a n , in t he course of his inves t iga t ion , ques t i oned , 
a m o n g o t h e r s , t he police officers involved in t he app l i can t ' s a r r e s t , t h e 
G r e e k - C y p r i o t doc to r s w h o h a d e x a m i n e d t h e app l i can t a n d D r M a r q u e z . 
O n 25 Apri l 1996 he issued his r epo r t . In respec t of his 5 J a n u a r y 1996 
m e e t i n g wi th t he app l i can t he r ecorded the following: 

"At t h e m e e t i n g , M r E g m e z sa id t h a t l a t e a f t e r n o o n on 7 O c t o b e r 1995, w h e n h e w a s 

b u s y w a t e r i n g his t o m a t o e s in h i s v e g e t a b l e g a r d e n in t h e L o u r i d j i n a r e g i o n , t w o 

s t r a n g e r s in c iv i l ian c l o t h e s a p p r o a c h e d h i m , c r o s s e d t h e ' b o r d e r ' a n d t h r e w h i m t o t h e 

g r o u n d w i t h o u t u t t e r i n g a w o r d . A f t e r w a r d s , w h e n he n e x t o p e n e d his eyes , he found 

h i m s e l f in h o s p i t a l . H e sa id t h a t h e h a d p r o b a b l y r ece ived a blow to t h e h e a d in o r d e r 

t o be k n o c k e d o u t . H e h a d not t r i e d to g e t a w a y . D e s p i t e my r e p e a t e d q u e s t i o n s , 

M r E g m e z h a s no t p r o v i d e d m e w i t h d e t a i l s r e g a r d i n g w h a t e x a c t l y h a p p e n e d , t h e 

c i r c u m s t a n c e s o r w h a t h a d h a p p e n e d t o h i m . H e sa id t h a t h e d id not r e m e m b e r . H e 

h a s a l s o s a i d t h a t he h a s no r e c o l l e c t i o n of h a v i n g m a d e a d e p o s i t i o n on 9 O c t o b e r ( t w o 

d a y s a f t e r his a r r e s t ) , of b e i n g v i s i t ed by his t h r e e l a w y e r s ( M r N . P e l i d e s a n d t w o 

T u r k i s h - C y p r i o t l a w y e r s ) a t L a r n a k a H o s p i t a l t h e fo l lowing day , 10 O c t o b e r , of m a k i n g 

a f u r t h e r d e p o s i t i o n t h a t s a m e d a y o r o f b e i n g t r a n s f e r r e d t o N icos i a H o s p i t a l . As I a s k e d 

h i m h o w h e h a d r e m e m b e r e d al l h e h a d p u t in t h e l e t t e r [he h a d a d d r e s s e d to t h e 

O m b u d s m a n o n 1 D e c e m b e r 1995 ] , h e r e p l i e d : ' W h a t I know is t h a t I w a s in p h y s i c a l 

p a i n b u t w h e n I f o u n d m y s e l f in h o s p i t a l a n d c a m e t o I sti l l h a d b lood r u n n i n g d o w n by m y 

eye . T h a t w a s w h e n I r e a l i s e d I h a d i n j u r i e s t o m y e a r , t h e so le s of m y feet a n d e l s e w h e r e 
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on m y body . T h e c u t s t o m y feet w e r e so b a d t h a t I a m st i l l u n a b l e t o w a l k . ' At t h e end of 

o u r m e e t i n g , M r E g m e z h a n d e d m e s o m e i t e m s , i n c l u d i n g a copy of t h e m a g a z i n e 

e n t i t l e d Kibnsli Turkiin Sisi, first y e a r , n o . 5 , 15 D e c e m b e r 1 9 9 5 - 1 5 J a n u a r y 1 9 9 6 . " 

4 3 . Accord ing to t he O m b u d s m a n ' s r epo r t , t h e app l ican t h a d b e e n ill-
t r e a t e d on the following two occasions: first, by a g r o u p of MMAD officers, 
a m o n g s t w h o m M r Andon iou , M r K o u m a s and M r Ioann id i s , d u r i n g his 
a r r e s t af ter he had b e e n immobi l i sed and , secondly, in t h e ca r t h a t 
t r a n s p o r t e d h im from the place of a r r e s t to L a r n a k a police h e a d q u a r t e r s 
w h e n h e was in t h e c o m p a n y of M r Andon iou , M r Ioann id i s and 
M r S u p e r m a n . T h e O m b u d s m a n cons idered t h a t , on bo th occasions, t he 
officers involved had ac ted wi th u n p r e c e d e n t e d b ru t a l i t y and wi thou t any 
respec t for h u m a n life and d igni ty . T h e O m b u d s m a n t r a n s m i t t e d his 
r e p o r t to t he Counci l of Min i s t e r s , P a r l i a m e n t a n d the A t t o r n e y - G e n e r a l , 
in acco rdance wi th sect ion 6(9) of t he Laws on the O m b u d s m a n . 

44. N o c r imina l or o t h e r p roceed ings were i n s t i t u t ed aga ins t any of the 
police officers involved in t he app l i can t ' s a r r e s t . 

B. T h e G o v e r n m e n t ' s p o s i t i o n as to the fac t s 

45. T h e G o v e r n m e n t accep ted t he facts as e s t ab l i shed by the 
C o m m i s s i o n . T h e y a d d e d t h a t it was the A t t o r n e y - G e n e r a l who h a d 
e n c o u r a g e d the app l ican t to m a k e t h e c o m p l a i n t to t he O m b u d s m a n a n d 
who had t h e n t r a n s m i t t e d t he c o m p l a i n t , t o g e t h e r wi th L i e u t e n a n t -
Colone l T e r e s o ' s l e t t e r of 9 N o v e m b e r 1995, to t he O m b u d s m a n on 
4 D e c e m b e r 1995. 

C. T h e a p p l i c a n t ' s v e r s i o n o f t h e f a c t s 

46. T h e app l ican t q u e s t i o n e d the C o m m i s s i o n ' s findings of fact. In his 
view, t he de l ega t e s had a p p r o a c h e d his case wi th a p a r t i c u l a r s l a t e of 
mind . H e po in ted out in this connec t ion t h a t , d u r i n g the t a k i n g of 
evidence , they t r e a t e d h im as a d r u g traff icker , as opposed to a person 
suspec t ed of d r u g - r e l a t e d offences. T h e appl ican t also s u b m i t t e d t h a t t he 
d e l e g a t e s were w r o n g in a d m i t t i n g vague desc r ip t ions of t h e even t s by t h e 
police officers involved in t he inc iden t . Finally, he po in ted out t h a t t he 
d e l e g a t e s failed to p u r s u e c e r t a i n l ines of inquiry . 

47. T h e app l i can t ' s vers ion was t h a t he was not involved in d r u g 
traff icking. H e was a r r e s t e d in t he buffer-zone by a la rge n u m b e r of 
police officers in t h e p r e s e n c e of j o u r n a l i s t s . T h e police officers subjec ted 
h im to physical violence before his admiss ion to hospi ta l in o r d e r for h im 
to m a k e a confession. H e was u n d e r t he inf luence of d r u g s when 
ques t i oned . Finally, t he decis ions r e m a n d i n g h im in in cus tody did not 
con ta in r easons . 
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48 . T h e app l i can t f u r t h e r c l a imed t h a t , as a resu l t of t h e i l l - t r e a t m e n t 
to which he had been subjec ted , he was unab le to work. H e had developed 
ser ious psychological p r o b l e m s —for e x a m p l e , he could not s u b m i t h imse l f 
to any e x t e r n a l a u t h o r i t y - , could not s t a n d and had b e c o m e bul imic 
and d iabe t i c . In suppor t of his a l lega t ions he s u b m i t t e d two r epo r t s by 
D r S. R a m a d a n , a psych ia t r i s t f rom the n o r t h e r n pa r t , o n e d a t e d 26 J u l y 
1996 to the effect t h a t t he app l ican t suffered from " p o s t - t r a u m a t i c 
r e a c t i o n " a n d needed lengthy t r e a t m e n t , a n d a n o t h e r d a t e d 21 D e c e m b e r 
1998 to the effect t h a t "hav ing cons ide red the t r e a t m e n t appl ied and the 
leng thy period t h a t had passed since t h e n , [ the doc tor was] of the opinion 
t h a t t he app l i can t ' s i l lness h a d become p e r m a n e n t " . 

11. RELEVANT D O M E S T I C LAW 

49. Ar t ic le 113 § 2 of t he C o n s t i t u t i o n of C y p r u s provides : 

" T h e A t t o r n e y - G e n e r a l o f t h e R e p u b l i c s h a l l h a v e p o w e r , e x e r c i s a b l e a t h is d i s c r e t i o n 
in t h e p u b l i c i n t e r e s t , t o i n s t i t u t e , c o n d u c t , t a k e o v e r a n d c o n t i n u e o r d i s c o n t i n u e a n y 
p r o c e e d i n g s of a n of fence a g a i n s t a n y p e r s o n in t h e R e p u b l i c . S u c h p o w e r m a y b e 
e x e r c i s e d by h i m in p e r s o n o r by off icers s u b o r d i n a t e t o h i m a c t i n g u n d e r h i m a n d in 
a c c o r d a n c e w i t h his i n s t r u c t i o n s . " 

30. Ar t ic le 172 of t he C o n s t i t u t i o n provides : 

" T h e R e p u b l i c s h a l l be l iab le lor a n y w r o n g f u l ac t o r o m i s s i o n c a u s i n g d a m a g e 
c o m m i t t e d in t h e e x e r c i s e o r p u r p o r t e d e x e r c i s e o f t h e d u t i e s o f off icers o r a u t h o r i t i e s 
of t h e R e p u b l i c . A law sha l l r e g u l a t e s u c h l i ab i l i ty . " 

5 1 . Sec t ion 6 of the 1991 to 1995 Laws on the O m b u d s m a n provides : 

" ( 7 ) If a t t h e e n d of a n i n q u i r y ... t h e O m b u d s m a n f o r m s t h e c o n c l u s i o n t h a t 
p r e j u d i c e o r i n j u s t i c e h a s b e e n c a u s e d t o t h e p e r s o n c o n c e r n e d , h e i n c l u d e s in h i s 
r e p o r t a r e c o m m e n d a t i o n t o t h e c o m p e t e n t a u t h o r i t y for t h e r e p a r a t i o n of t h e 
p r e j u d i c e o r t h e r e d r e s s i n g of t h e in jus t i ce ..." 

" ( 9 ) A n y o t h e r p r o v i s i o n s in t h i s L a w n o t w i t h s t a n d i n g , if a t t h e e n d of t h e i n q u i r y ... 

t h e O m b u d s m a n r e a c h e s t h e c o n c l u s i o n t h a t t h e a c t i o n c o m p l a i n e d of v i o l a t e d 

t h e h u m a n r i g h t s o f t h e p e r s o n c o n c e r n e d a n d c o u l d c o n s t i t u t e a c r i m i n a l o f f ence , 

h e t r a n s m i t s a copy of [h is ] r e p o r t ... t o t he C o u n c i l of M i n i s t e r s , t h e H o u s e of 

R e p r e s e n t a t i v e s a n d t h e A t t o r n e y - G e n e r a l o f t h e R e p u b l i c . " 

52. Sec t ion 9(5) of the 1991 to 1995 Laws on the O m b u d s m a n provides : 

" N o t e s t i m o n y o r r e p l y t o a q u e s t i o n o r s t a t e m e n t g iven o r m a d e by a n official o r a n y 

o t h e r p e r s o n in t h e c o u r s e of a n i n q u i r y by t h e O m b u d s m a n c a n be u s e d a s e v i d e n c e 

a g a i n s t a n o t h e r p e r s o n in c o u r t o r in a n o t h e r i n q u i r y Or p r o c e d u r e . " 

53 . In mos t c r imina l cases the A t t o r n e y - G e n e r a l gives his consen t for a 
p r e l im ina ry inqu i ry not to t ake p lace . In such cases , a copy of t he 
s t a t e m e n t of each p rosecu t ion wi tness is served on the accused or his 
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lawyer . T h e cour t t h e n dec ides w h e t h e r to c o m m i t or not wi thout a 
p r e l i m i n a r y inquiry. 

T H E L A W 

I. T H E C O U R T ' S ASSESSMENT O F T H E FACTS 

54. T h e C o u r t recal ls i ts se t t l ed case- law t h a t u n d e r the Conven t i on 
sys tem pr ior to 1 N o v e m b e r 1998 the e s t a b l i s h m e n t a n d verif ication of 
t h e facts was p r imar i ly a m a t t e r for the C o m m i s s i o n ( fo rmer Art ic les 28 
§ 1 and 31). Whi le the Cour t is not bound by the C o m m i s s i o n ' s findings of 
fact a n d r e m a i n s free to m a k e its own a s s e s s m e n t in the light of all t he 
m a t e r i a l before it, it is only in excep t iona l c i r c u m s t a n c e s t h a t it will 
exerc ise its powers in this a r e a (see, a m o n g o t h e r a u t h o r i t i e s , t he 
Akdivar and O t h e r s v. T u r k e y j u d g m e n t of 16 S e p t e m b e r 1996, Reports of 
Judgments and Decisions 1996-IV, p. 1214, § 78) . 

55. In t h e in s t an t case t he C o u r t po in t s ou t t h a t t he C o m m i s s i o n 
r e a c h e d its f indings of fact a f te r a de l ega t i on h a d h e a r d evidence in 
Cyprus (sec p a r a g r a p h 9 above) . Whi le the G o v e r n m e n t a ccep t ed these 
f indings, the app l i can t did not . H e cons ide red tha t the de l ega t e s were 
pre judiced , a d m i t t e d vague a l l ega t ions by G o v e r n m e n t wi tnesses and 
failed to p u r s u e ce r t a in l ines of inquiry. 

56. T h e C o u r t cons iders t h a t the C o m m i s s i o n a p p r o a c h e d its task of 
assess ing the evidence before it wi th t he r equ i s i t e cau t ion , giving de ta i l ed 
cons ide ra t ion to the e l e m e n t s which s u p p o r t e d t he app l i can t ' s account 
and to those which cast d o u b t on its credibi l i ty . As r e g a r d s t he 
app l i can t ' s c o n t e n t i o n s conce rn ing the t a k i n g of evidence by the 
d e l e g a t e s , t he C o u r t recal ls t h a t pe r sona l impa r t i a l i t y is to be p r e s u m e d 
unt i l t h e r e is proof to the c o n t r a r y (see t he D e C u b b e r v. Be lg ium 
j u d g m e n t of 26 O c t o b e r 1984, Ser ies A no. 86, p . 14, § 25) . T h e appl ican t 
did not a d d u c e such proof. Moreove r , t h e app l i can t took pa r t in t he t a k i n g 
of evidence and should have sought to clarify t he vague a l lega t ions by the 
G o v e r n m e n t wi tnesses and insis ted t h a t all r e levan t l ines of inqui ry were 
p u r s u e d . In conclus ion , t h e C o u r t cons iders t h a t no m a t t e r s of subs t ance 
have been advanced t h a t m i g h t r e q u i r e it to exerc ise its own powers to 
verify the facts. As a r e su l t , it should accept the facts as e s t ab l i shed by 
the C o m m i s s i o n . 

II. A L L E G E D V I O L A T I O N O F ARTICLE 3 O F T H E C O N V E N T I O N 

57. T h e appl icant c o m p l a i n e d of a b r e a c h of Art ic le 3 of the 
Conven t ion , which provides : 
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" N o o n e s h a l l b e s u b j e c t e d t o t o r t u r e o r to i n h u m a n o r d e g r a d i n g t r e a t m e n t o r 
p u n i s h m e n t . " 

A. S c o p e o f t h e c o m p l a i n t 

58. T h e C o u r t no tes t h a t the app l i can t , in his w r i t t e n a n d oral 
obse rva t ions before it, only c o m p l a i n e d abou t i l l - t r e a t m e n t to which he 
had al legedly been subjec ted p r io r to his admiss ion to L a r n a k a Hosp i t a l . 
T h i s is, t he re fo re , the only aspect of t he case t h a t the C o u r t needs to 
e x a m i n e u n d e r Art ic le 3 of t he Conven t ion . 

B. T h e G o v e r n m e n t ' s p r e l i m i n a r y o b j e c t i o n 

59. T h e G o v e r n m e n t s u b m i t t e d t h a t t he app l i can t ' s compla in t 
conce rn ing Art ic le 3 should be re jec ted because he had failed to exhaus t 
d o m e s t i c r e m e d i e s . T h e app l i can t , who had had t h e benef i t of legal 
a s s i s t ance from the very ear ly s t ages of the p roceed ings , did not do so out 
of i gnorance . H e h a d openly a n d de l ibe ra t e ly refused to use t h e m e a n s of 
r ed res s avai lable in the Repub l i c of Cyprus for poli t ical r ea sons . Th i s was 
evidenced by the fact t h a t , w h e n he a p p e a r e d before t he O m b u d s m a n , he 
i m m e d i a t e l y in formed him of his i n t en t ion to lodge an app l ica t ion u n d e r 
t he C o n v e n t i o n , r ega rd less of t h e o u t c o m e of the inves t iga t ion . However , 
t he G o v e r n m e n t po in ted out , t he Conven t i on is a subs id ia ry sys tem for the 
p ro tec t ion of h u m a n r igh t s which should only be r e so r t ed to af ter t he 
S t a t e conce rned has been given the o p p o r t u n i t y to a n s w e r for t he 
c l a i m e d w r o n g in its own legal sys tem. 

60. Accord ing to t he G o v e r n m e n t , the app l i can t ' s case did not fall 
wi th in t he ca t ego ry of cases w h e r e it was a p p r o p r i a t e for the S t a t e to 
inves t iga te t he a l l ega t ions proprio motu. In the p re sen t case , c o n t r a r y to 
wha t had h a p p e n e d in Aksoy v. T u r k e y (see the j u d g m e n t of 18 D e c e m b e r 
1996, Reports 1996-VI), t he a u t h o r i t i e s w e r e ready , wil l ing a n d able , of 
the i r own mot ion , to conduc t a c r imina l inves t iga t ion even in t he absence 
of a c r imina l compla in t by t he app l i can t . However , the app l i can t did not 
wish to c o o p e r a t e . T h e app l i can t was t he only wi tness and , given the 
c o m m o n - l a w ru les of evidence , w i thou t his coopera t ion a c r imina l 
inves t iga t ion would have been futile. U n d e r d o m e s t i c law the A t to rney -
G e n e r a l could not rely on evidence given to t he O m b u d s m a n (see 
p a r a g r a p h 52 above) . As a r e su l t , t he case would not even have r e a c h e d 
t h e c o u r t s b e c a u s e t h e p ro secu t i on would have b e e n u n a b l e t o serve 
wi tness s t a t e m e n t s (see p a r a g r a p h 53 above) . In any event , t he r igh t of 
t he accused officers to a fair t r ia l u n d e r Ar t ic le 6 § 1 of t he C o n v e n t i o n 
would have had to be r e spec ted . 
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6 1 . T h e G o v e r n m e n t also po in ted out t h a t t he A t t o r n e y - G e n e r a l 
e n c o u r a g e d the app l i can t to m a k e a compla in t to t he O m b u d s m a n . 
Moreover , he s topped his p rosecu t ion and re leased h im from custody. 
T h e O m b u d s m a n u n d e r t o o k a de t a i l ed inves t iga t ion , in which the 
app l i can t chose not to c o o p e r a t e . W h e n the officers involved in t he 
app l i can t ' s a r r e s t we re given p r o m o t i o n s , no compla in t had yet b e e n 
m a d e by the appl ican t of i l l - t r e a t m e n t . As a resu l t , the G o v e r n m e n t 
a r g u e d , it was not a p p r o p r i a t e to speak of a d m i n i s t r a t i v e t o l e r ance . 

62. T h e app l ican t qual i f ied t he G o v e r n m e n t ' s a r g u m e n t a t i o n as 
lacking in se r iousness . H e cons ide red t h a t t he A t t o r n e y - G e n e r a l should 
have i n s t i t u t e d p roceed ings proprio motu. His lawyer had m a d e a 
compla in t abou t i l l - t r e a t m e n t , which the cour t s i gnored . T h e app l i can t 
could not be expec ted to go to t he g o v e r n m e n t - c o n t r o l l e d a r e a a n d 
in s t i t u t e p roceed ings . C o m p l a i n i n g to the O m b u d s m a n was not a n 
effective r emedy . In any event , t he O m b u d s m a n ' s r epor t 
n o t w i t h s t a n d i n g , the a u t h o r i t i e s did not i n s t i t u t e any p roceed ings 
aga ins t t h e police officers conce rned . 

63 . T h e C o m m i s s i o n cons idered t h a t t h e app l ican t w a s d i spensed from 
e x h a u s t i n g domes t i c r e m e d i e s . Desp i t e the conclus ion r e a c h e d in t h e 
O m b u d s m a n ' s r epor t , t he A t t o r n e y - G e n e r a l did not i n s t i t u t e c r imina l 
p roceed ings . T h e r e f o r e , t h e apjDlicant could r easonab ly bel ieve t h a t t h e r e 
were no effective r e m e d i e s in respec t of his c o m p l a i n t in Cy p ru s . 

64. T h e C o u r t recal ls t h a t t he a i m of t he ru le of exhaus t ion of 
d o m e s t i c r e m e d i e s r e f e r r ed to in Art ic le 35 § 1 of t h e C o n v e n t i o n is t o 
afford C o n t r a c t i n g S t a t e s an o p p o r t u n i t y to pu t m a t t e r s r ight t h r o u g h 
the i r own legal sys t em before hav ing to a n s w e r before a n i n t e r n a t i o n a l 
body for t h e i r ac t s . Howeve r , a l t h o u g h Ar t ic le 35 § 1 r e q u i r e s t h a t t h e 
c o m p l a i n t s i n t e n d e d to be b r o u g h t s u b s e q u e n t l y before t he C o u r t should 
have b e e n m a d e to the a p p r o p r i a t e d o m e s t i c body, it does not r e q u i r e t h a t 
r ecour se should be had to r e m e d i e s t h a t a r e i n a d e q u a t e or ineffective (see 
the Aksoy j u d g m e n t c i ted above, pp. 2275-76, §§ 51-52, a n d the Akdivar 
and O t h e r s j u d g m e n t c i ted above, p . 1210, §§ 65-67). 

65 . T h e C o u r t also recal ls t h a t , w h e r e a n individual has an a r g u a b l e 
c la im t h a t t h e r e has b e e n a viola t ion of Art ic le 3 of t h e C o n v e n t i o n , t h e 
not ion of an effective r e m e d y en ta i l s , on t he pa r t of the S t a t e , "a t h o r o u g h 
and effective inves t iga t ion capab le of l ead ing to t he ident i f ica t ion a n d 
p u n i s h m e n t of those r e spons ib l e " (see t he Aksoy j u d g m e n t ci ted above, 
p. 2287, § 98, and Selmouni v. France [ G C ] , no. 25803/94, § 79, E C H R 
1999-V). 

66. T u r n i n g to the facts of t he p r e sen t case , t he C o u r t no tes tha t on 
1 D e c e m b e r 1995 the app l i can t c o m p l a i n e d to t he O m b u d s m a n of t h e 
Republ ic of Cyprus abou t i l l - t r e a t m e n t . Accord ing to t he G o v e r n m e n t , it 
was the A t t o r n e y - G e n e r a l w h o e n c o u r a g e d h i m to do so. T h e C o u r t recal ls 
t h a t , accord ing to the C o n v e n t i o n o r g a n s ' case-law, a c o m p l a i n t to t h e 
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O m b u d s m a n is not in pr inciple a r e m e d y to be e x h a u s t e d u n d e r Art ic le 35 
§ 1 of t h e C o n v e n t i o n (see, mutatis mutandis, M o n t i o n v. F r a n c e , appl ica t ion 
no. 11192/84, C o m m i s s i o n decision of 14 May 1987, Decis ions a n d R e p o r t s 
(DR) 52, p . 227) . However , t he app l i can t , by c o m p l a i n i n g to t he 
O m b u d s m a n , d r ew the a u t h o r i t i e s ' a t t e n t i o n to his a l l ega t ions . T h e 
A t t o r n e y - G e n e r a l was p r e p a r e d to t r e a t t he l a t t e r as c red ib le . T h e r e f o r e , 
in the C o u r t ' s view, t h e r e could have been no d o u b t t h a t the app l ican t had 
at t he t i m e an " a r g u a b l e " c la im t h a t he had been a vict im of a viola t ion of 
Art ic le 3 of the Conven t i on . As a resu l t , t he a u t h o r i t i e s of the Republ ic of 
C y p r u s w e r e p laced u n d e r a n obl iga t ion to c a r r y ou t "a t h o r o u g h a n d 
effective inves t iga t ion capab le of l ead ing to t he ident i f ica t ion and 
p u n i s h m e n t of those respons ib le" . 

67. A c t i n g u p o n the app l i can t ' s compla in t , t he O m b u d s m a n c o n d u c t e d 
an inves t iga t ion in to t he a l l ega t ions . In a r epor t pub l i shed on 25 April 
1996 he conc luded tha t the app l ican t had been i l l - t rea ted on two 
occasions a n d n a m e d some of t he officers res jxmsible . T h e C o u r t has no 
r e a s o n to d o u b t t he effectiveness of t he O m b u d s m a n ' s inves t iga t ion . 
However , u n d e r d o m e s t i c law, t he O m b u d s m a n does not have t he power 
to o r d e r any m e a s u r e s or impose any sanc t ions (see p a r a g r a p h 51 above) . 
As a resu l t , t he C o u r t cons iders t h a t a t t he t i m e of the publ ica t ion of t h e 
O m b u d s m a n ' s r e p o r t t he ob l iga t ion of t h e Cyjjriot a u t h o r i t i e s u n d e r t he 
C o n v e n t i o n to u n d e r t a k e an inves t iga t ion capab le of l ead ing to t he 
p u n i s h m e n t (as opposed to the m e r e ident i f icat ion) of those respons ib le 
h a d not b e e n d i scha rged . 

68 . It is t r u e t h a t t he O m b u d s m a n o p e n e d the way for the 
ins t i tu t ion of c r imina l p roceed ings aga ins t the officers involved by 
t r a n s m i t t i n g his repor t to t he Counc i l of Min i s t e r s , P a r l i a m e n t a n d the 
A t t o r n e y - G e n e r a l of the Republ ic u n d e r sect ion 6(9) of the Laws on the 
O m b u d s m a n . T h e O m b u d s m a n uses this p r o c e d u r e w h e n he cons iders 
t h a t the ac t ion compla ined of v iola tes t he h u m a n r igh t s of t he pe r son 
c o n c e r n e d and could cons t i t u t e a c r imina l offence (see p a r a g r a p h 51 
above) . However , t h e A t t o r n e y - G e n e r a l , w h o is respons ib le for t h e 
ins t i tu t ion of c r imina l p roceed ings in t he Repub l i c of C y p r u s , re f ra ined 
from t a k i n g any ac t ion . 

69. T h e G o v e r n m e n t a r g u e d t h a t t h e A t t o r n e y - G e n e r a l d id no t 
i n s t i t u t e p roceed ings because they would have b e e n d o o m e d to fail in t he 
absence of coopera t ion by the app l i can t . T h e C o u r t does not m a k e light of 
t he G o v e r n m e n t ' s a r g u m e n t but cons iders tha t the c o m p e t e n t a u t h o r i t i e s 
a s s u m e d too readi ly t h a t t he appl ican t did not i n t end to c o o p e r a t e . It m u s t 
be reca l led in th i s connec t ion t h a t the app l i can t did not refuse to 
p a r t i c i p a t e in t he O m b u d s m a n ' s inves t iga t ion a l t o g e t h e r . H e a t t e n d e d a 
m e e t i n g wi th t he O m b u d s m a n at t he L e d r a Pa lace on 5 J a n u a r y 1996. 
Moreove r , t h e A t t o r n e y - G e n e r a l neve r invi ted t he app l ican t to t ake p a r t 
in a c r imina l inqu i ry t h a t he would have orderedproprio motu. 



EGMEZ v. CYPRUS JUDGMENT 335 

70. In any event , the C o u r t recalls t h a t the d o m e s t i c a u t h o r i t i e s ' 
ob l iga t ion u n d e r t he Conven t i on to provide an effective r e m e d y for 
a r g u a b l e Ar t ic le 3 c la ims does not necessar i ly en ta i l t he p u n i s h m e n t a t 
all cost ol t he officers involved in t he a l leged i l l - t r e a t m e n t . T h e 
C o n v e n t i o n only r e q u i r e s t h a t t h e r e should be "an inves t iga t ion capable 
of l ead ing to the p u n i s h m e n t of those respons ib le" . In this sense , the 
C o u r t cons iders tha t the c o m p e t e n t a u t h o r i t i e s of t he Republ ic of Cyprus 
would have d i scha rged t he i r ob l iga t ions u n d e r t he C o n v e n t i o n by 
i n s t i t u t i ng c r imina l p roceed ings aga ins t t he officers n a m e d in t he 
O m b u d s m a n ' s r epor t , i r respec t ive of the o u t c o m e of such p roceed ings . 

71 . It is t r u e tha t the d o m e s t i c a u t h o r i t i e s did not r e m a i n inactive 
w h e n conf ron ted wi th ser ious a l l ega t ions of i l l - t r e a t m e n t in the 
app l i can t ' s case . However , in t he C o u r t ' s view, the a u t h o r i t i e s in 
ques t i on should not u n d e r e s t i m a t e t he i m p o r t a n c e of the m e s s a g e they 
convey to all t hose conce rned as well as t he g e n e r a l publ ic w h e n dec id ing 
w h e t h e r or not to i n s t i t u t e c r imina l p roceed ings aga ins t officials 
suspec t ed of t r e a t m e n t c o n t r a r y to Art ic le 3 of t he Conven t ion . U n d e r no 
c i r c u m s t a n c e s should they give the impress ion t h a t t hey a r e p r e p a r e d to 
allow such t r e a t m e n t to go u n p u n i s h e d . 

72. In the light of all t he above, t h e C o u r t cons iders t h a t , because of 
t he special obl igat ion t h a t t he C o n v e n t i o n c r e a t e s for d o m e s t i c au tho r i t i e s 
in t he case of a r g u a b l e Art ic le 3 c la ims , the app l i can t , by lodging a 
compla in t wi th the O m b u d s m a n , d i s cha rged his du ty u n d e r Ar t ic le 35 § 1 
of t he Conven t i on to afford t he S t a t e conce rned an o p p o r t u n i t y to pu t 
m a t t e r s r ight t h r o u g h its own legal sys tem before having to answer 
before an i n t e r n a t i o n a l body for its acts . T h e only way of p u t t i n g m a t t e r s 
r ight in t he c i r c u m s t a n c e s of the case was the i n s t i t u t i on of c r imina l 
p roceed ings aga ins t t he officers involved and , given sect ion 6(9) of t he 
Laws on the O m b u d s m a n , a compla in t to t h e O m b u d s m a n should have 
no rma l ly b r o u g h t abou t th i s r e su l t . 

73. It follows t h a t t he G o v e r n m e n t ' s p r e l i m i n a r y object ion mus t be 
d i smissed . 

C. C o m p l i a n c e w i t h A r t i c l e 3 o f t h e C o n v e n t i o n 

74. T h e appl ican t a r g u e d t h a t t he t r e a t m e n t to which he had been 
subjec ted a m o u n t e d to t o r t u r e , given the b ru t a l i t y wi th which the 
officers h a d ac ted and t he i r specific i n t en t ion , which was to obta in a 
confession from h im. However , he c l a imed to be u n a b l e to p roduce t he 
nega t ives of t he p h o t o g r a p h s he had s u b m i t t e d as ev idence . 

75. T h e G o v e r n m e n t a g r e e d wi th t h e C o m m i s s i o n ' s a s s e s s m e n t of t h e 
s i tua t ion . 
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76. T h e C o m m i s s i o n cons ide red tha t t he officers involved in t he 
app l i can t ' s a r r e s t had in ten t iona l ly inflicted injur ies on h im w i t h o u t any 
jus t i f ica t ion . T h e injuries in ques t ion had been inflicted at the t i m e of t he 
a r r e s t , a n d in its i m m e d i a t e a f t e r m a t h af ter t he app l ican t h a d b e e n 
handcuffed . Given the u n c e r t a i n t y s u r r o u n d i n g the se r iousness of t h e 
injur ies , for which the " r e t o u c h i n g " of t he p h o t o g r a p h s s u b m i t t e d by t h e 
app l ican t was pa r t l y respons ib le , and the fact t h a t t he injur ies were 
inflicted d u r i n g a shor t pe r iod of t ime , which was also a per iod of 
h e i g h t e n e d tens ion and e m o t i o n s , t he C o m m i s s i o n cons idered t h a t t he 
t r e a t m e n t to which the app l ican t had been subjected could not be 
qual i f ied as t o r t u r e b u t as i n h u m a n . 

77. T h e C o u r t recalls t h a t Art ic le 3 ensh r ine s one of t h e mos t 
f u n d a m e n t a l va lues of d e m o c r a t i c societ ies . Even in the mos t difficult 
c i r c u m s t a n c e s , such as t he fight aga ins t o rgan i sed c r ime , the C o n v e n t i o n 
p roh ib i t s in abso lu te t e r m s t o r t u r e or i n h u m a n or d e g r a d i n g t r e a t m e n t or 
p u n i s h m e n t (see Selmouni c i ted above, § 95) . O f course , i l l - t r e a tmen t m u s t 
a t t a i n a m i n i m u m level of sever i ty if it is to fall wi th in t he scope of Art ic le 3 
(see t he I r e l and v. the U n i t e d K i n g d o m j u d g m e n t of 18 J a n u a r y 1978, 
Ser ies A no. 25, p. 65 , § 162). However , in o r d e r to d e t e r m i n e w h e t h e r a 
p a r t i c u l a r form of i l l - t r e a tmen t shou ld b e qual i f ied as t o r t u r e , t h e C o u r t 
m u s t have r ega rd to the d is t inc t ion , e m b o d i e d in t he provision, b e t w e e n 
th is no t ion a n d t h a t of i n h u m a n or d e g r a d i n g t r e a t m e n t . As t he C o u r t has 
previously found, it a p p e a r s t h a t it was the i n t e n t i o n t h a t t he Conven t i on 
should , by m e a n s of this d i s t inc t ion , a t t a c h a special s t i gma to d e l i b e r a t e 
i n h u m a n t r e a t m e n t caus ing very ser ious a n d c rue l suffering (see Selmouni 
ci ted above, § 96) . 

78. T h e G o v e r n m e n t accep ted t h a t , at t he t i m e of the app l i can t ' s 
a r r e s t a n d in its i m m e d i a t e a f t e r m a t h , police officers had in ten t iona l ly 
sub jec ted h im to i l l - t r e a t m e n t , which was not necessary in t h e 
c i r c u m s t a n c e s of the case . However , the C o u r t cons iders , as did t he 
C o m m i s s i o n , t h a t it was not shown t h a t t he officers' a im was to ex t r ac t a 
confession. Moreove r , as the C o m m i s s i o n po in ted out , the injuries had 
been inflicted on the app l ican t over a shor t pe r iod of h e i g h t e n e d tens ion 
a n d emo t ions . T h e C o u r t c a n also not d i s r e g a r d t he u n c e r t a i n t y 
conce rn ing the gravi ty of the app l i can t ' s in jur ies . T h i s u n c e r t a i n t y was 
caused in p a r t by t he " r e t o u c h i n g " of the p h o t o g r a p h s t h a t had been 
s u b m i t t e d wi th the appl ica t ion form, and the app l ican t did n o t h i n g to 
dispel it before t he C o u r t . Finally, the C o u r t no tes t h a t no convincing 
evidence was a d d u c e d to show t h a t t he i l l - t r e a t m e n t in ques t ion had any 
long - t e rm consequences for t he app l i can t . 

79. In the l ight of all the above, t he C o u r t cons iders t h a t the ill-
t r e a t m e n t to which the app l ican t was sub jec ted c a n n o t be qual i f ied as 
t o r t u r e . Even so, t h a t t r e a t m e n t was se r ious e n o u g h to be cons ide red 
i n h u m a n . T h e r e was , the re fo re , a b r e a c h of Ar t ic le 3 of t he Conven t ion . 
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III. A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 1 O F T H E C O N V E N T I O N 

80. T h e app l i can t c o m p l a i n e d t h a t his a r r e s t was unlawful . H e relied 
on Ar t ic le 5 § 1 of t he Conven t ion , which provides : 

" E v e r y o n e h a s t h e r i g h t t o l i b e r t y a n d s e c u r i t y o f p e r s o n . N o o n e sha l l be d e p r i v e d of 

his l i b e r t y save in t h e fo l lowing c a s e s a n d in a c c o r d a n c e w i t h a p r o c e d u r e p r e s c r i b e d by 

law: 

(a ) t h e lawful d e t e n t i o n of a p e r s o n a f t e r c o n v i c t i o n by a c o m p e t e n t c o u r t ; 

(b) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n for n o n - c o m p l i a n c e w i t h t h e lawful 

o r d e r of a c o u r t o r in o r d e r t o s e c u r e t h e fu l f i lmen t of a n y o b l i g a t i o n p r e s c r i b e d by law; 

(c) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n e f fec ted for t h e p u r p o s e of b r i n g i n g h i m 

b e f o r e t h e c o m p e t e n t l ega l a u t h o r i t y o n r e a s o n a b l e s u s p i c i o n of h a v i n g c o m m i t t e d a n 

of fence o r w h e n it is r e a s o n a b l y c o n s i d e r e d n e c e s s a r y to p r e v e n t h is c o m m i t t i n g a n 

o f fence o r f l e e i n g a f t e r h a v i n g d o n e so ; 

(d) t h e d e t e n t i o n of a m i n o r by lawful o r d e r for t h e p u r p o s e of e d u c a t i o n a l 

s u p e r v i s i o n o r h i s lawful d e t e n t i o n for t h e p u r p o s e of b r i n g i n g h i m b e f o r e t h e 

c o m p e t e n t l ega l a u t h o r i t y ; 

(e ) t h e lawful d e t e n t i o n of p e r s o n s for t h e p r e v e n t i o n of t h e s p r e a d i n g of i n f ec t i ous 

d i s e a s e s , o f p e r s o n s of u n s o u n d m i n d , a l coho l i c s o r d r u g a d d i c t s o r v a g r a n t s ; 

(f) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n t o p r e v e n t h i s e f f e c t i n g a n u n a u t h o r i s e d 

e n t r y i n t o t h e c o u n t r y or of a p e r s o n a g a i n s t w h o m a c t i o n is b e i n g t a k e n w i t h a v iew t o 

d e p o r t a t i o n o r e x t r a d i t i o n . " 

8 1 . T h e appl ican t s u b m i t t e d t h a t he had been a r r e s t e d in the buffer-
zone while he was innocent ly cu l t iva t ing his field. A d i sp ropo r t i ona t e 
n u m b e r of police officers as well as j o u r n a l i s t s were involved in t he 
ope ra t i on . T h e unlawfulness of his a r r e s t t a i n t e d his en t i r e s u b s e q u e n t 
d e t e n t i o n . 

82. T h e G o v e r n m e n t a g r e e d wi th t he C o m m i s s i o n , which had found 
t h a t t he app l i can t ' s a r r e s t did not c o n t r a v e n e Art ic le 5 § 1 of t he 
C o n v e n t i o n , given t h a t it had occu r red in t he gove rnmen t - con t ro l l ed 
a r e a on the basis of a r ea sonab le suspicion t h a t the app l ican t had 
c o m m i t t e d t he c r imina l offence of d r u g traff icking. 

83 . T h e C o u r t cons iders t h a t it is in essence faced wi th two different 
accoun t s of t he c i r c u m s t a n c e s s u r r o u n d i n g the app l i can t ' s c a p t u r e by t he 
police of t he Republ ic of Cyp rus . H a v i n g accep ted t h e facts as es tab l i shed 
by the C o m m i s s i o n , t he C o u r t canno t bu t conc lude t h a t t he app l ican t was 
a r r e s t e d on a r ea sonab le suspicion of hav ing c o m m i t t e d a c r imina l 
offence. T h e r e was , t he r e fo re , no b r e a c h of Art ic le 5 § 1 of t h e Conven t ion . 
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IV. A L L E G E D V I O L A T I O N O F ARTICLE 5 § 2 O F T H E C O N V E N T I O N 

V. ALLEGED V I O L A T I O N O F A R T I C L E 5 § 3 O F T H E C O N V E N T I O N 

87. T h e app l ican t compla ined t h a t , af ter his a r r e s t , he was not b r o u g h t 
p r o m p t l y before a j u d g e in b r e a c h of Ar t ic le 5 § 3 of t h e Conven t ion , which 
provides : 

" E v e r y o n e a r r e s t e d o r d e t a i n e d in a c c o r d a n c e w i t h t h e p r o v i s i o n s of p a r a g r a p h 1 (c) 

o f t h i s A r t i c l e s h a l l be b r o u g h t p r o m p t l y b e f o r e a j u d g e o r o t h e r off icer a u t h o r i s e d by law 

t o e x e r c i s e j u d i c i a l p o w e r . . . " 

88. H e s u b m i t t e d tha t the h e a r i n g before t he j u d g e w h o vis i ted h im in 
hospi ta l on 8 O c t o b e r 1995 was a formal i ty . Moreover , t he j u d g e in 
ques t ion did not provide any r easons for r e m a n d i n g h im in custody. 

89. T h e G o v e r n m e n t a g r e e d wi th t he C o m m i s s i o n , which had found 
tha t t h e r e had b e e n no violat ion of Art ic le 5 § 3 of t he Conven t i on since 
t h e app l i can t had , on 8 O c t o b e r 1995, a p p e a r e d before a j u d g e who had 
reviewed the c i r c u m s t a n c e s m i l i t a t i n g in favour and aga ins t his 
d e t e n t i o n before r e m a n d i n g h im in custody. 

90. T h e C o u r t , having accep ted t he facts as e s t ab l i shed by the 
C o m m i s s i o n , cons iders t h a t the h e a r i n g before t he j u d g e in L a r n a k a 
Hosp i t a l on 8 O c t o b e r 1995 e n s u r e d compl iance wi th Art ic le 5 § 3. 
T h e r e f o r e , t h e r e was no b reach of this provision. 

84. T h e app l i can t compla ined tha t he was never in formed of t h e 
c h a r g e s aga ins t h im, in b r e a c h of Art ic le 5 § 2 of t he Conven t ion , which 
provides : 

" E v e r y o n e w h o is a r r e s t e d sha l l be i n f o r m e d p r o m p t l y , in a l a n g u a g e w h i c h he 

u n d e r s t a n d s , of t h e r e a s o n s for h is a r r e s t a n d of a n y c h a r g e a g a i n s t h i m . " 

85. T h e G o v e r n m e n t a g r e e d wi th the C o m m i s s i o n , which had held 
t h a t Art ic le 5 § 2 had been compl ied wi th . T h e C o m m i s s i o n no ted in th is 
connec t ion t h a t t he app l ican t had b e e n a r r e s t e d in flagrante delicto. 
Moreover , he had express ly been in formed of t he suspicion aga ins t h im 
in L a r n a k a Hosp i t a l on at least two occasions, by police officer Vr ionis on 
t h e even ing of his a r r e s t a n d by the police officers who had i n t e r r o g a t e d 
h im on 9 O c t o b e r 1995. T h e app l i can t spoke G r e e k a n d one of the officers 
who had i n t e r r o g a t e d h im on 9 O c t o b e r 1995 spoke T u r k i s h . It followed 
t h a t the app l ican t was aware of t h e r ea sons for his a r r e s t . 

86. T h e C o u r t , hav ing accep ted t he facts as e s t ab l i shed by the 
C o m m i s s i o n , cons iders t h a t t he app l ican t was i n fo rmed p r o m p t l y a n d in 
a l a n g u a g e he u n d e r s t o o d of t he r ea sons for his a r r e s t a n d of any cha rge 
aga ins t h im. T h e r e was , t he r e fo re , no b r e a c h of Art ic le 5 § 2 of t he 
Conven t i on . 
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VI. A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 4 O F T H E C O N V E N T I O N 

VII. A L L E G E D V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

96. T h e app l ican t compla ined t h a t he did not have a n effective r e m e d y 
for his Art ic le 3 c o m p l a i n t s . H e rel ied on Art ic le 13 of the Conven t ion , 
which provides : 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s a s se t f o r t h in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 

s h a l l h a v e a n ef fec t ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 

v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

97. H e s u b m i t t e d t h a t his be ing a T u r k i s h Cypr io t p r e v e n t e d h im from 
o b t a i n i n g r ed res s in t he cour t s of the Repub l i c of Cy p ru s . In his view, the 
j u d g e who had visi ted h i m in hospi ta l should have i m m e d i a t e l y o rde red a 
c r imina l inqu i ry and the A t t o r n e y - G e n e r a l should have ins t i tu ted 

9 1 . T h e appl ican t compla ined of a b r e a c h of Art ic le 5 § 4 of the 
C o n v e n t i o n , which provides : 

" E v e r y o n e w h o is d e p r i v e d of his l i b e r t y by a r r e s t o r d e t e n t i o n sha l l be e n t i t l e d to t a k e 

p r o c e e d i n g s by w h i c h t h e l a w f u l n e s s of his d e t e n t i o n sha l l be d e c i d e d s p e e d i l y by a c o u r t 

a n d h i s r e l e a s e o r d e r e d if t h e d e t e n t i o n is no t l awfu l . " 

92. H e s u b m i t t e d t h a t he did not have t he o p p o r t u n i t y to cha l l enge the 
lawfulness of his d e t e n t i o n because he was u n d e r t he effects of t o r t u r e and 
med ica t ion . Moreover , he did not have an i n t e r p r e t e r . 

93 . T h e G o v e r n m e n t a g r e e d wi th t he C o m m i s s i o n , which h a d found 
tha t Art ic le 5 § 4 of the Conven t i on h a d been compl ied wi th , given tha t 
t h e d o m e s t i c cour t s h a d reviewed the lawfulness of t he app l ican t ' s 
d e t e n t i o n on 16 and 20 O c t o b e r 1995. 

94. T h e C o u r t recal ls t h a t Art ic le 5 § 4 of the C o n v e n t i o n r equ i r e s a 
p r o c e d u r e of a jud ic ia l c h a r a c t e r wi th g u a r a n t e e s a p p r o p r i a t e to t he kind 
of dep r iva t ion of l iber ty in ques t i on (see t he Megyer i v. G e r m a n y 
j u d g m e n t of 12 May 1992, Ser ies A no. 237-A, pp . 11-12, § 22, and the 
B o u a m a r v. Be lg ium j u d g m e n t of 29 F e b r u a r y 1988, Ser ies A no. 129, 
p. 24, § 60) . It is not exc luded t h a t a sy s t em of a u t o m a t i c per iod ic review 
of the lawFulness of t he d e t e n t i o n by a cour t may e n s u r e compl i ance with 
the r e q u i r e m e n t s of Art ic le 5 § 4 (see t he Megyer i j u d g m e n t c i ted above, 
loc. ci t . ) . 

95. T h e C o u r t no tes t h a t , following the h e a r i n g in L a r n a k a Hosp i t a l 
on 8 O c t o b e r 1995, t he lawfulness of the app l i can t ' s d e t e n t i o n was 
reviewed on two occasions, a u t o m a t i c a l l y on 16 O c t o b e r 1995 and, 
fu r the r to an appl ica t ion for provis ional r e l ease , on 20 O c t o b e r 1995. T h e 
app l ican t was legally r e p r e s e n t e d on b o t h occasions . It follows t h a t t h e r e 
was no b r e a c h of Art ic le 5 § 4 of t he Conven t i on . 
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c r imina l p roceed ings proprio motu. T h e l a t t e r would have given t h e 
app l ican t an o p p o r t u n i t y of i n t e r v e n i n g as a civil p a r t y (partie civile) and 
o b t a i n i n g d a m a g e s . 

98. T h e G o v e r n m e n t s u b m i t t e d tha t , in o r d e r to e x a m i n e comj)l iance 
wi th Art ic le 13 of the Conven t ion , the C o u r t m u s t t a k e in to cons ide ra t ion 
t he r e m e d i e s avai lable in Cyprus in t he i r a g g r e g a t e a n d not in isolat ion. 
T h e appl ican t could have i n s t i t u t e d civil p roceed ings . Accord ing to t h e 
case-law, an ac t ion for c o m p e n s a t i o n is an effective r e m e d y to be 
e x h a u s t e d in respec t of a l leged i l l - t r e a t m e n t c o n t r a r y to Art ic le 3 of t he 
Conven t i on (see t h e Cos te l lo -Rober t s v. t h e U n i t e d K i n g d o m j u d g m e n t of 
25 M a r c h 1993, Ser ies A no. 247-C; M . v. F r ance , app l ica t ion no. 10078/82, 
C o m m i s s i o n decision of 13 D e c e m b e r 1984, D R 4 1 , p . 103; M c Q u i s t o n 
v. t he U n i t e d K i n g d o m , appl ica t ion no. 11208/84, C o m m i s s i o n decis ion of 
4 M a r c h 1986, D R 46, p . 182; a n d Ribi tsch v. Aus t r i a , app l ica t ion 
no. 17544/90, C o m m i s s i o n decision of 4 May 1993, D R 74, p . 129), and 
t h e r e was no ev idence of a n a d m i n i s t r a t i v e p rac t i ce of i l l - t r e a t m e n t . 
Moreove r , if the app l ican t had c o o p e r a t e d , the A t t o r n e y - G e n e r a l would 
have p roceeded to a n i n d e p e n d e n t e x a m i n a t i o n ; he m i g h t have also 
i n s t i t u t e d c r imina l p roceed ings . T h e app l ican t could have i n s t i t u t e d 
c r imina l p roceed ings h imsel f or civil p roceed ings for a dec l a r a t i on of 
unlawful conduc t by S t a t e a g e n t s a n d d a m a g e s . T h e de ta i l ed r e p o r t of 
t he O m b u d s m a n should not be ignored w h e n e x a m i n i n g the r e m e d i e s 
u n d e r Cypr io t law in the i r a g g r e g a t e (see t he L e a n d e r v. Sweden 
j u d g m e n t of 26 M a r c h 1987, Ser ies A no. 116, pp . 30-32, §§ 80-84). 

99. T h e C o m m i s s i o n cons idered t h a t , in acco rdance wi th t he case-law, 
an ac t ion for d a m a g e s would not have afforded the app l ican t an effective 
r e m e d y . Moreover , t he G o v e r n m e n t had not invoked any p r e c e d e n t of a 
successful p r iva te p rosecu t ion aga ins t police officers cha rged wi th 
t o r t u r e a n d i n h u m a n t r e a t m e n t . In any event , in t h e app l i can t ' s case 
t h e r e was to l e rance of such t r e a t m e n t at t he h ighes t a d m i n i s t r a t i v e 
level. As a resu l t , only an inqu i ry t h a t h a d the back ing of the chief 
p r o s e c u t i n g a u t h o r i t y of t he Repub l i c would have h a d r ea sonab l e 
p rospec t s of success . However , t h e A t t o r n e y - G e n e r a l did not i n s t i t u t e 
c r imina l p roceed ings aga ins t any of the police officers involved in t he 
app l i can t ' s case . T h e r e f o r e , t he C o m m i s s i o n found a b r e a c h of Art ic le 13 
of t he Conven t ion . 

100. T h e C o u r t recal ls t h a t its f inding t h a t t he app l ican t e x h a u s t e d 
d o m e s t i c r e m e d i e s was based on the following cons ide ra t ions : t he 
app l i can t , by c o m p l a i n i n g to t he O m b u d s m a n , had given the a u t h o r i t i e s 
the o p p o r t u n i t y to pu t m a t t e r s r igh t by o r d e r i n g an inves t iga t ion capab le 
of l ead ing to the ident i f ica t ion and p u n i s h m e n t of the officers involved; 
this was t he only r e m e d y t h a t was a p p r o p r i a t e for t he kind of violat ion 
c o m p l a i n e d of; however , t he A t t o r n e y - G e n e r a l , w h o is t h e official in 
c h a r g e of b r ing ing c r imina l p roceed ings , did not t a k e any s t eps in this 
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d i rec t ion . T h e C o u r t , hav ing accep ted t he above, cons iders t h a t t h e r e was 
a b reach of Art ic le 13 of t he Conven t i on . 

VIII. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N ­
V E N T I O N 

101. T h e appl icant also rel ied on Art ic le 6 § 1 of the C o n v e n t i o n in 
connec t ion wi th his compla in t conce rn ing the absence of a r e m e d y for his 
Art ic le 3 c la im. Art ic le 6 § 1 of t he Conven t i on provides : 

" In i h c d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a 
fa i r ... h e a r i n g ... by [a] ... t r i b u n a l ..." 

102. T h e C o u r t has always cons idered it a p p r o p r i a t e to e x a m i n e 
c la ims conce rn ing the a l leged absence of r e m e d i e s for c o m p l a i n t s about 
t o r t u r e a n d i n h u m a n t r e a t m e n t u n d e r Ar t ic le 13 of t he C o n v e n t i o n (see, 
a m o n g o t h e r s , t he Aydin v. T u r k e y j u d g m e n t of 25 S e p t e m b e r 1997, Reports 

1997-VI, p . 1895, § 102). It follows t h a t no s e p a r a t e issue a r i ses u n d e r 
Art ic le 6 § 1 of t he Conven t ion . 

IX. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

103. Art ic le 41 of t he Conven t i on provides : 

"If t h e C o u r t f inds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows only 

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t sha l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

A. D a m a g e 

104. T h e app l ican t c l a imed 15,193.75 [sounds s t e r l i ng (GBP) in respect 
of loss of e a rn ings d u r i n g the per iod of his d e t e n t i o n . H e also c la imed 
G B P 96,000 in respec t of loss of e a r n i n g s r e su l t i ng from his incapac i ty to 
work because of the i l l - t r e a tmen t . H i s c la im for non-pecun ia ry d a m a g e 
was G B P 500,000. 

105. T h e G o v e r n m e n t cons ide red t he s u m s c la imed by the apjalicant 
excessive. T h e y s u b m i t t e d t h a t it h a d not been proved t h a t t he appl ican t 
was incapab le of work ing . 

106. T h e C o u r t recal ls t h a t it did not Find a viola t ion of Ar t ic le 5 of the 
Conven t i on . It also cons iders t h a t t he appl ican t did not s u b s t a n t i a t e his 
claim t h a t his i l l - t r e a t m e n t r e s u l t e d in an incapac i ty to work. As r ega rds 
t he app l i can t ' s c la im for non -pecun ia ry d a m a g e , t he C o u r t , m a k i n g its 
a s s e s s m e n t on an equ i t ab l e basis , a w a r d s h im G B P 10,000. 
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B. C o s t s a n d e x p e n s e s 

107. T h e app l i can t c l a imed G B P 5,800 in legal costs and expenses for 
the d o m e s t i c p roceed ings and G B P 50,000 in legal costs a n d e x p e n s e s for 
the S t r a s b o u r g p roceed ings . 

108. T h e C o u r t recal ls t h a t it can only a w a r d costs and expenses t h a t 
were ac tua l ly and necessar i ly i ncu r r ed and were r ea sonab l e as to q u a n t u m 
(see, a m o n g o t h e r a u t h o r i t i e s , t he Mentes, and O t h e r s v. T u r k e y j u d g m e n t 
of 28 N o v e m b e r 1997, Reports 1997-VIII, p . 2719, § 107). It no tes t h a t , 
a l t h o u g h the appl ican t never appl ied for legal aid to the C o m m i s s i o n , he 
was a w a r d e d such aid for t he p roceed ings before t he C o u r t . Moreover , t he 
only proof the app l ican t furnished conce rn ing the a m o u n t s c la imed was a 
rece ip t for the fees of M r E r d a g , M r Mentes, and M r Pel ides . However , t he 
l a t t e r did not r e p r e s e n t t he appl ican t in any domes t i c p roceed ings seek ing 
r ed res s for his i l l - t r e a t m e n t , t he only aspec t of t he case in respec t of which 
the C o u r t found a viola t ion of the Conven t i on . In t he l ight of all t he above, 
the C o u r t , m a k i n g its a s s e s s m e n t on an e q u i t a b l e basis , awards the 
appl ican t G B P 400 in legal costs and expenses for t he p roceed ings before 
the C o m m i s s i o n , especial ly since t he appl icant had to be r e p r e s e n t e d at 
the t a k i n g of evidence in Cyp rus . 

C. D e f a u l t i n t e r e s t 

109. Accord ing to t he in fo rma t ion avai lable to the C o u r t , t he s t a t u t o r y 
r a t e of i n t e re s t appl icable in C y p r u s at t h e d a t e of adop t ion of t he p r e s e n t 
j u d g m e n t is 8% pe r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Dismisses by six votes to one t he G o v e r n m e n t ' s p r e l i m i n a r y object ion 
conce rn ing Art ic le 3 of the Conven t ion ; 

2. Holds u n a n i m o u s l y t h a t t h e r e has been a violat ion of Art ic le 3 of t h e 
C o n v e n t i o n ; 

3. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no viola t ion of Art ic le 5 § 1 of 
t h e Conven t ion ; 

4. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no violat ion of Art ic le 5 § 2 of 
t he Conven t ion ; 

5. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no violat ion of Art ic le 5 § 3 of 
t he C o n v e n t i o n ; 

6. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no violat ion of Art ic le 5 § 4 of 
t he C o n v e n t i o n ; 
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7. Holds by six votes to one t h a t t h e r e has b e e n a viola t ion of Ar t ic le 13 of 
t he Conven t ion ; 

8. Holds u n a n i m o u s l y t h a t no s e p a r a t e issue ar ises u n d e r Art ic le 6 § 1 of 
t he Conven t ion ; 

9. Holds u n a n i m o u s l y 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s , t he following a m o u n t s : G B P 10,000 ( ten t h o u s a n d pounds 
s te r l ing) in respec t of non -pecun ia ry d a m a g e and G B P 400 (four 
h u n d r e d p o u n d s s te r l ing) for costs a n d e x p e n s e s , t o g e t h e r wi th any 
va lue -added t ax t h a t m a y be c h a r g e a b l e ; 
(b) t h a t s imple i n t e r e s t at an a n n u a l r a t e of 8% shal l be payable from 
t h e expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

10. Dismisses u n a n i m o u s l y t h e r e m a i n d e r of t h e a p p l i c a n t ' s c l a ims for j u s t 
sa t is fact ion. 

D o n e in Engl ish , and notif ied in wr i t i ng on 21 D e c e m b e r 2000, p u r s u a n t 
t o Ru le 77 §§ 2 a n d 3 of the Ru les of C o u r t . 

V incen t BERGER A n t o n i o PASTOR RIDRUEJO 
R e g i s t r a r P r e s i d e n t 

In accordance wi th Art ic le 45 § 2 of the Conven t ion a n d Rule 74 § 2 of 
the Rules of C o u r t , the pa r t ly d i s s en t i ng opinion of M r Loizou is a n n e x e d 
to th is j u d g m e n t . 

A.P.R. 
V.B. 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E L O I Z O U 

1. O n c e the G o v e r n m e n t ' s p r e l i m i n a r y object ion as to the non-
e x h a u s t i o n of d o m e s t i c r e m e d i e s by t h e app l i can t has been d i smissed , I 
have no difficulty in a g r e e i n g wi th t he conclusions r e a c h e d by the 
major i ty as r e g a r d s t he b r e a c h of Art ic le 3 of t he C o n v e n t i o n a n d the 
app l ica t ion of Art ic le 4 1 , and t h a t t h e r e h a s b e e n no b r e a c h of Art ic le 5 
§§ 1, 2, 3 a n d 4 a n d Ar t ic le 6 § 1 of t he Conven t ion . 

My d i s a g r e e m e n t wi th t he a p p r o a c h of t he major i ty of t he C o u r t 
r e l a t e s , firstly, to the d ismissa l of t he p r e l i m i n a r y object ion ra ised by the 
G o v e r n m e n t as to t he non -exhaus t i on of d o m e s t i c r e m e d i e s by the 
app l ican t u n d e r Art ic le 35 § 1 of the Conven t i on and , secondly, wi th t he 
conclusion of the C o u r t t h a t t h e r e has b e e n a viola t ion of Art ic le 13 of t he 
Conven t ion . 

2. For a b e t t e r u n d e r s t a n d i n g of my a p p r o a c h to the aforesaid two 
issues I shal l t ry to give a br ief ou t l ine of t he re levan t d o m e s t i c law. 

3. T h e a d m i n i s t r a t i o n of c r imina l just ice in C y p r u s for over a c e n t u r y 
and for t h a t m a t t e r t he Law of C r i m i n a l P r o c e d u r e a n d the Law of 
Evidence have been mode l l ed on a n d ac tua l ly follow the accusa to r i a l 
sys tem of the Engl i sh c o m m o n law. T h e s e ru les a r e e m b o d i e d in t he Law 
of C r i m i n a l P r o c e d u r e , C h a p t e r 155, and the Law of Evidence , C h a p t e r 9, 
respect ively . U n d e r t h e s e provisions wi tnesses a r e e x a m i n e d , cross-
e x a m i n e d a n d r e - e x a m i n e d in cour t in t he p resence of t he accused. T h e y 
a re now e n s h r i n e d in Ar t ic le 12.5 of the C o n s t i t u t i o n , which in fact is a 
r ep roduc t i on of Art ic le 6 § 3 of the Conven t ion . 

It is also a sys tem in which the p r e s u m p t i o n of innocence is deeply 
roo ted a n d it is, l ikewise, provided in Art ic le 12.4 of the C o n s t i t u t i o n a n d 
Art ic le 6 § 2 of the Conven t ion . T h e b u r d e n of proof of t he guilt of an 
accused pe r son beyond r ea sonab l e doub t res t s on t he p rosecu t ion and the 
r ight of silence and non se l f - incr imina t ion of a suspec t or accused pe r son 
at any s t age of the p roceed ings is duly s a f egua rded . 

4. Sect ion 3 of the Law of Evidence , C h a p t e r 9, i n t roduces t he Engl i sh 
law of evidence. It provides t h a t "every cour t in t h e exercise of its 
j u r i sd ic t ion in any civil or c r imina l p roceed ings shal l apply, as far as 
c i r c u m s t a n c e s p e r m i t , t he law and ru les of evidence as in force in 
E n g l a n d on the 5 th day of N o v e m b e r 1914". 

A basic pr inciple of t he Law of Evidence is t he ru le aga ins t hea r say . 
T h e r e exist c e r t a in excep t ions to it, bu t none of t h e m affects t he p r e s e n t 
case . T h i s ru le has b e e n precisely s t a t e d as follows: "An asse r t ion o t h e r 
t h a n one m a d e by a pe r son while giving ora l evidence in t he p roceed ings 
is inadmiss ib le as evidence of any fact a s s e r t e d . " T h i s s t a t e m e n t was 
explicit ly a d o p t e d by t h e H o u s e of Lords in R. v. Sharp [1988] 1 All 
E n g l a n d R e p o r t s 68. 
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As s t a t e d in Cross and Tapper on Evidence, 8 t h edi t ion, a t p . 564: " T h e rule 
appl ies to all k inds of a s se r t ions , w h e t h e r m a d e orally, in w r i t i n g or by 
conduc t . " 

T h e r a t i ona l e of this rule is based , inter alia, on t he faith in t he power 
of c ro s s - examina t i on to tes t t h e accuracy of the t e s t i m o n y of t he wi tness 
a n d his veraci ty . It is these weaknes se s t h a t led this C o u r t to conclude 
t h a t convict ions w e r e r e g a r d e d as ob t a ined c o n t r a r y to t he basic 
pr inc ip les of j u s t i c e even in j u r i sd i c t i ons w h e r e t h e h e a r s a y ru l e does 
not exist , w h e n the convict ion was based on the evidence of an 
a n o n y m o u s wi tness (see t he Kostovski v. the N e t h e r l a n d s j u d g m e n t of 
20 N o v e m b e r 1989, Ser ies A no. 166, a n d the Br i cmon t v. Be lg ium 
j u d g m e n t of 7 J u l y 1989, Ser ies A no. 158). F u r t h e r m o r e , as th is C o u r t 
also held, s t a t e m e n t s m a d e ou t s ide t h e publ ic cour t h e a r i n g m a y b e used 
as ev idence , p rovided t h a t the r igh t s of t he defence have b e e n respec ted . 
As a ru le those r igh t s r e q u i r e t h a t the d e f e n d a n t be given an a d e q u a t e 
and p rope r o p p o r t u n i t y to cha l l enge a n d ques t i on a wi tness aga ins t him 
e i t he r w h e n he was m a k i n g t h e s t a t e m e n t or at a l a t e r s tage in the 
p roceed ings (see t he Asch v. A u s t r i a j u d g m e n t of 26 Apri l 1991, Series A 
no. 203, a n d the Liidi v. Swi tze r l and j u d g m e n t of 15 J u n e 1992, Series A 
no. 238). 

In C y p r u s t h e r e is no possibil i ty, al lowed by law, for a d m i t t i n g 
s t a t e m e n t s m a d e by wi tnesses such as t he aforesaid as a m o d e of proof of 
the i r c o n t e n t s . Bu t even if t h e r e were such s t a t u t o r y e x e m p t i o n to the 
h e a r s a y ru le , p e r m i t t i n g the p roduc t ion a t t he t r ia l of t he s t a t e m e n t of 
the app l i can t sent to the O m b u d s m a n , or s t a t e m e n t s m a d e to o t h e r 
pe r sons , t he c o m p e n s a t o r y m e a s u r e s r e q u i r e d u n d e r the case- law of this 
C o u r t w e r e not avai lable in t he p r e s e n t case . 

It is scarcely necessa ry to recal l t h a t , bes ides o t h e r legal provisions, 
u n d e r sect ion 9(5) of t he Laws on t h e O m b u d s m a n of 1991 to 1995, 
q u o t e d in full in p a r a g r a p h 52 of t h e j u d g m e n t , no t e s t i m o n y or o the r 
s t a t e m e n t given to the O m b u d s m a n in t he course of t he inqu i ry can be 
used as evidence in a n o t h e r inqu i ry or p r o c e d u r e . 

T h e r e f o r e , the p roduc t ion at t h e t r ia l of any such s t a t e m e n t s m a d e by 
the app l i can t , i n s t ead of his sworn o ra l t e s t i m o n y before t h e t r ia l cour t , 
was not pe rmiss ib le a n d would be ru led o u t r i g h t inadmiss ib le ; if 
a d m i t t e d , the convict ion would be r eve r sed on appea l u n d e r well-
e s tab l i shed pr inc ip les of law. 

So it would have b e e n futile to c o m m e n c e a c r imina l p rosecu t ion well 
knowing in advance t h a t t he only evidence , n a m e l y t h a t of t h e app l ican t , 
w i th which to es tab l i sh t h a t t he injur ies of the app l ican t were caused by 
any p a r t i c u l a r officer or officers would not be avai lable a t t he t r ia l . This 
was c lear ly a p p a r e n t from the whole conduc t of the app l ican t h imse l f and 
his refusal to c o o p e r a t e wi th t h e O m b u d s m a n at t he i r m e e t i n g at the 
L e d r a Pa lace . It was also a p p a r e n t from his s u b s e q u e n t conduct 
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r e g a r d i n g the has te wi th which he filed his app l ica t ion wi th the 
C o m m i s s i o n wi thou t even wa i t i ng for the r e p o r t of t he O m b u d s m a n . 

His i n t en t ions not to have recourse to the d o m e s t i c p r o c e d u r e s as he 
had the d u t y to do u n d e r t he C o n v e n t i o n , bes ides eve ry th ing else, can be 
c lear ly deduced from the a n s w e r given to t h e P re s iden t of the C o m m i s s i o n 
(see t h e v e r b a t i m record of 22 M a r c h 1999, pp . 24-25), which is r eco rded as 
follows: 

"I d i d n ' t e x a m i n e it b u t I h a v e s e e n h i s r e p o r t . T h e O m b u d s m a n a s k e d m e : ' W o u l d 

you l ike m e to i n v e s t i g a t e t h e m a t t e r for you? ' I to ld h i m t h a t I w o u l d t a k e my c a s e t o t h e 

E u r o p e a n C o u r t of H u m a n R i g h t s . T h a t ' s w h a t I t o l d h i m . I s a i d T w a s s e v e r e l y t o r t u r e d 

on t h e o t h e r s i de . W h e t h e r o r no t you i n v e s t i g a t e for m e is u p t o you b u t r e g a r d l e s s o f 

t h a t , b e c a u s e of m y v i c t i m i s a t i o n , I wil l l odge a c o m p l a i n t a t t h e E u r o p e a n H u m a n 

R i g h t s C o u r t ' . " 

5. T h e m a t e r i a l p a r t of the conclus ion r eached by the C o u r t on this 
issue is in p a r a g r a p h 72 of its j u d g m e n t . It r e ad s as follows: 

". . . t h e a p p l i c a n t , by l o d g i n g a c o m p l a i n t w i t h t h e O m b u d s m a n , d i s c h a r g e d h i s d u t y 

u n d e r A r t i c l e 35 § 1 of t h e C o n v e n t i o n to afford t h e S t a t e c o n c e r n e d a n o p p o r t u n i t y t o 

p u t m a t t e r s r i g h t t h r o u g h i t s o w n l ega l s y s t e m b e f o r e h a v i n g t o a n s w e r b e f o r e a n 

i n t e r n a t i o n a l body for i ts a c t s . T h e on ly w a y of p u t t i n g m a t t e r s r i g h t in t h e 

c i r c u m s t a n c e s of t h e c a s e w a s t h e i n s t i t u t i o n of c r i m i n a l p r o c e e d i n g s a g a i n s t t h e 

off icers Involved a n d , g i v e n s e c t i o n 6 ( 9 ) of t h e L a w s o n t h e O m b u d s m a n , a c o m p l a i n t 

to t h e O m b u d s m a n s h o u l d h a v e n o r m a l l y b r o u g h t a b o u t t h i s r e s u l t . " 

Before r e a c h i n g th is conclus ion t h e C o u r t in p a r a g r a p h 70 of i ts 
j u d g m e n t recal led, inter alia, t h a t : 

" T h e C o n v e n t i o n o n l y r e q u i r e s t h a t t h e r e s h o u l d be ' a n i n v e s t i g a t i o n c a p a b l e o f 

l e a d i n g t o t h e p u n i s h m e n t of t h o s e r e s p o n s i b l e ' . In t h i s s e n s e , t h e C o u r t c o n s i d e r s t h a t 

t h e c o m p e t e n t a u t h o r i t i e s o f t h e R e p u b l i c o f C y p r u s w o u l d h a v e d i s c h a r g e d t h e i r 

o b l i g a t i o n s u n d e r t h e C o n v e n t i o n by i n s t i t u t i n g c r i m i n a l p r o c e e d i n g s a g a i n s t t h e 

off icers n a m e d in t h e O m b u d s m a n ' s r e p o r t , i r r e s p e c t i v e of t h e o u t c o m e of s u c h 

p r o c e e d i n g s " . 

In accordance wi th t he C o u r t ' s conclusions as s u m m e d u p above, t h e r e 
were two major s teps t h a t t he c o m p e t e n t au tho r i t i e s of the Republ ic w e r e 
expec t ed to have t a k e n in o r d e r to m e e t the i r ob l iga t ions u n d e r t he 
Conven t ion : (a) " an inves t iga t ion capable of l ead ing to t he p u n i s h m e n t 
of those r e spons ib l e" and (b) " i n s t i t u t i ng c r imina l proceeding's aga ins t 
t he officers n a m e d in t h e O m b u d s m a n ' s r epor t , i r respec t ive of t h e 
o u t c o m e of such p roceed ings" . 

T h e s e conclus ions a r e based on the wel l -es tab l i shed pr inc ip les t h a t 
have b e e n s u m m e d u p by the C o u r t in p a r a g r a p h s 64 a n d 65 of i ts 
j u d g m e n t r e f e r r i n g to t h e Aksoy v. T u r k e y j u d g m e n t (18 D e c e m b e r 1996, 
Reports of Judgments and Decisions 1996-VT) and Selmouni v. France ( [ G C ] , 
no. 25803/94, E C H R 1999-V). I fully ag r ee wi th these two r e q u i r e m e n t s 
of Art ic le 3 of t he Conven t i on . 
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T h e first issue t h a t a r i ses from the above conclus ion of t he C o u r t and 
on the basis of t he pr inc ip les d i sce rned from its case- law was t h e p rope r 
inves t iga t ion of t he compla in t of t he app l i can t . In th is connec t ion the 
following und i spu t ed facts a r e mos t r e l evan t . 

T h e app l i can t , before his r e l ease from pr ison , was e n c o u r a g e d by the 
A t t o r n e y - G e n e r a l , t h r o u g h the D i r ec to r of Pr i sons , to submi t his 
compla in t to the O m b u d s m a n . H e was t h u s a s su red t h a t his compla in t 
was to be e x a m i n e d by an i n d e p e n d e n t a n d i m p a r t i a l au tho r i ty , o t h e r 
t h a n the police i tself which no rma l ly e x a m i n e d such c o m p l a i n t s aga ins t 
any of its m e m b e r s t h r o u g h police officers not d i rect ly or indirect ly 
involved in the inc ident c o m p l a i n e d of. 

T h e app l i can t ' s compla in t was indeed tho rough ly inves t iga ted by the 
O m b u d s m a n , who h e a r d all avai lable wi tnesses inc lud ing the police 
officers involved in t he a r r e s t of t he app l i can t . His r epor t is a 
conf i rma t ion of t he impar t i a l i t y a n d objectivity of th is officer, in spi te of 
the unwi l l ingness of t he app l i can t to coope ra t e a l t h o u g h a m e e t i n g was 
a r r a n g e d at the Led ra Pa lace in the buffer-zone. In this r e p o r t the 
O m b u d s m a n found tha t t h e r e was a ser ious viola t ion of h u m a n r igh t s on 
the pa r t of t he police. T h e suspec t s were ident i f ied for t he pu rposes of his 
inqu i ry a n d the ac ts p e r p e t r a t e d h a d b e e n a s c e r t a i n e d . T h e r e f o r e t he first 
leg of the obl iga t ions of the S t a t e to ca r ry out a n inves t iga t ion was duly 
d i scha rged in the best way possible . All t he m a t e r i a l to prove the 
i ng red i en t s of t he re levant offences was col lected and avai lable . 

As r e g a r d s the second issue, n a m e l y t he in s t i t u t ion of c r iminal 
p roceed ings , in my view, w h a t r e m a i n e d was t h e wi l l ingness a n d 
r ead ines s of the app l ican t to give evidence so t h a t t he necessa ry cha rges 
aga ins t the suspec t s could be p re fe r red . T h e officers identif ied in the 
O m b u d s m a n ' s r epor t den ied t h a t they c o m m i t t e d any wrongful act . T h e 
very knowledge of the fact t h a t t he app l ican t was not at all will ing to give 
evidence before t h e c o m p e t e n t cour t of t he Repub l i c jus t i f ied fully the 
A t t o r n e y - G e n e r a l in not filing c h a r g e s before the cour t as the whole 
affair would have been not only a n abuse of the process of the cour t but 
also a fiasco. 

Unless t h e r e w e r e to be a v io la t ion by the a u t h o r i t i e s of t he Republ ic of 
t he r i gh t s of t he accused as s a f egua rded by e x p r e s s specific s t a t u t o r y 
cons t i t u t iona l a n d conven t iona l provisions, t h e r e could be no fu r the r 
inves t iga t ion and no fair t r ia l w i t h o u t t he mos t m a t e r i a l w i tnes s , n a m e l y 
t he c o m p l a i n a n t , whose t e s t imony , t he m a i n a n d decisive evidence in the 
c i r c u m s t a n c e s , would be h e a r d in open cour t in t he p r e s e n c e of the 
accused and c ros s -examined by t h e m . 

T h e app l ican t had been r e p r e s e n t e d by t h r e e advoca tes p rac t i s ing in 
t he Repub l i c . O n e of t h e m be ing a G r e e k Cypr io t advoca te w h o was 
a sked to r e p r e s e n t t he accused from the very ear ly s t ages of his a r r e s t 
a n d a p p e a r e d before t he Dis t r ic t C o u r t on t he h e a r i n g of the 
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appl ica t ions for r e m a n d o rde r s for t he pu rpose of police inves t iga t ions 
conce rn ing the offence al legedly c o m m i t t e d by the app l i can t . H e was so 
r e p r e s e n t e d unt i l his d i scha rge from cus tody w h e n the nolle prosequi was 
e n t e r e d by t h e A t t o r n e y - G e n e r a l . F u r t h e r m o r e , t h e U n i t e d N a t i o n s 
Peace K e e p i n g Force was involved a n d provided an add i t iona l 
a s s u r a n c e tha t the appl ican t could have free a n d safe access to t he 
cour t s of t he Republ ic , a l t h o u g h such a difficulty has not been 
sugges ted . The re fo r e no jus t i f ica t ion has been advanced by the 
app l i can t for his ev ident unwi l l ingness t o a t t e n d any fu tu re t r ia l of t he 
suspec t s . 

T h e sugges t ion tha t the A t t o r n e y - G e n e r a l was not wil l ing to i n s t i t u t e 
c r imina l p roceed ings on beha l f of the S t a t e is not b o r n e ou t by t he 
c i r c u m s t a n c e s of th is case a n d the conduc t of t he A t t o r n e y - G e n e r a l from 
t h e ou t se t of t h e case , wh ich m a y be s u m m e d u p as follows. 

(a) O n h e a r i n g of the compla in t of t he app l ican t for violat ions of 
h u m a n r igh t s he e n t e r e d a nolle prosequi on 9 N o v e m b e r 1995, t hus 
t e r m i n a t i n g the c r imina l p roceed ings aga ins t t he app l ican t for t he 
c h a r g e s of d r u g traff icking a n d so secur ing his i m m e d i a t e re lease from 
cus tody. 

(b) H e advised the app l i can t , t h r o u g h the D i r ec to r of P r i sons , to file a 
c o m p l a i n t w i th t he O m b u d s m a n , who has all t he qua l i t i e s of an 
i n d e p e n d e n t a n d impa r t i a l inves t iga to r as this officer is in no way 
connec ted wi th the police or o t h e r sect ion of the execut ive . T h i s choice 
was indicat ive of t he a t t i t u d e of t he A t t o r n e y - G e n e r a l , n a m e l y to have a 
real i m p a r t i a l inves t iga t ion ins tead of r e fe r r ing t he m a t t e r to the police 
for t h e u sua l inves t iga t ion of c o m p l a i n t s abou t misconduc t of police 
officers. 

(c) T h e r epo r t of t he O m b u d s m a n would be , as it was indeed , 
t r a n s m i t t e d by v i r tue of t he re levant Law to t he h ighes t powers of t h e 
S t a t e , n a m e l y the Counc i l of Min i s t e r s , P a r l i a m e n t and the A t to rney -
G e n e r a l , a p r o c e d u r e t h a t d r a w s such publ ic i ty as to leave n o r o o m for 
h u s h i n g up any wrongdo ing . 

All t he se facts , coupled wi th the whole a t t i t u d e of t he app l i can t , leave 
no r o o m to infer t h a t t he a u t h o r i t i e s a s s u m e d too readi ly t h a t t he 
appl ican t did not i n t end to c o o p e r a t e . 

T h e obvious reason was t h a t t h e A t t o r n e y - G e n e r a l could not p ro secu t e 
wi thou t be ing su re t h a t t he appl ican t would a t t e n d in cour t to give ora l 
evidence in t he p r e s e n c e of t he accused , who has u n d e r Ar t ic le 6 § 3 (d) 
of t he C o n v e n t i o n the r ight " to e x a m i n e or have e x a m i n e d wi tnesses 
aga ins t h i m " . 

C o n s e q u e n t l y t he second leg of t he S t a t e ' s ob l iga t ion could not be 
d i scha rged only because of t he app l i can t ' s refusal to coope ra t e and his 
d e c l a r e d i n t e n t i o n t o t a k e t h e case to th is C o u r t . Evident ly it was 
t h r o u g h the app l i can t ' s choice t h a t no p roceed ings had b e e n in s t i t u t ed . 
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For all the above r easons I find myself u n a b l e , m u c h to my r e g r e t , to 
a g r e e wi th t he o t h e r m e m b e r s of t he C o u r t t h a t the p r e l i m i n a r y object ion 
should be d i smissed . 

6. T h e finding by the C o u r t of a violat ion of Art ic le 13 is obviously 
based on t h e s a m e r e a s o n i n g as t h a t given for t he d i smissa l of the 
p r e l im ina ry object ion. T h e r e f o r e w h a t has a l ready been said in respec t of 
t h a t issue is appl icable wi th equa l force to this one . 

In t he case of Hasan and Chaush v. Bulgaria ( [ G C ] , no. 30985/96 , E C H R 
2000-XI) , the C o u r t in p a r a g r a p h 96 r e i t e r a t e d its a p p r o a c h by saying, 
inter alia, t h a t " T h e r e m e d y r e q u i r e d by Art ic le 13 m u s t be 'effective ' in 
prac t ice as well as in law, in p a r t i c u l a r in t he sense t h a t its exerc i se m u s t 
not be unjust i f iably h i n d e r e d by ac t s o r omiss ions of t h e a u t h o r i t i e s of t he 
r e s p o n d e n t S t a t e " . 

W h a t has to be e x a m i n e d , t he r e fo re , is w h e t h e r i ts exerc ise was 
unjust if iably h inde red by acts or omiss ions of the a u t h o r i t i e s . 

T h e C o u r t in p a r a g r a p h 100 of its j u d g m e n t found a violat ion of this 
Ar t ic le , a f ter reca l l ing in essence its findings set out in p a r a g r a p h s 70 
and 72 (to which re fe rence has a l r eady b e e n m a d e in r e l a t ion to the 
ques t i on of non -exhaus t i on of d o m e s t i c r e m e d i e s ) , t h a t is t h a t t he only 
r e m e d y t h a t was a p p r o p r i a t e for t he kind of violat ion c o m p l a i n e d of was 
by o r d e r i n g a n inves t iga t ion capab le of " l ead ing to the ident i f ica t ion and 
p u n i s h m e n t of the officers involved". T h e C o u r t wen t on to conc lude t h a t , 
"however , the A t t o r n e y - G e n e r a l , who is t he official in c h a r g e of b r ing ing 
c r imina l p roceed ings did not t ake any s teps in this d i rec t ion" . 

T h i s conclus ion, v iewed in t he l ight of t h e to ta l i ty of t h e facts in th is 
case , p laces a n unjust i f ied b u r d e n on the A t t o r n e y - G e n e r a l , i n a s m u c h as 
t h e r e was no q u e s t i o n of any fu r the r inves t iga t ion b e i n g ca r r i ed out 
beyond t h a t by the O m b u d s m a n . T h e facts of t he case had been 
a s c e r t a i n e d wi th t h e a s s i s t ance of t h e app l ican t a n d the a l leged offenders 
identif ied by t h e inves t iga t ion ca r r i ed ou t by the O m b u d s m a n . As these 
officers, however , d e n i e d having c o m m i t t e d any wrongful ac ts a n d they 
w e r e in law p r e s u m e d innocen t , t he i r den ia l s could be r e b u t t e d only by 
the ora l t e s t i m o n y of t h e app l i can t . C r i m i n a l p roceed ings h a d to be 
i n s t i t u t ed aga ins t t h e m . T h e y had to be given a fair t r ial a n d be found 
gui l ty by a cour t of law on admiss ib le ev idence . It was only t h e n t h a t they 
could be p u n i s h e d . 

Moreover , even if c r imina l p roceed ings had been i n s t i t u t ed , the 
app l i can t , because of his p lace of abode , could n e i t h e r be served wi th a 
s u m m o n s as a wi tness nor, in case he h a d b e e n so served, could he be 
compel l ed to a t t e n d by hav ing him a r r e s t e d for failing to r e spond to such 
s u m m o n s . 

For all of t he above r e a s o n s I a m not able to concur wi th t h e major i ty 
a n d accept the i r conclusion t h a t t h e r e has been a viola t ion of Art ic le 13. 





E G M E Z c. C H Y P R E 

(Requête if 30873/96) 

Q U A T R I È M E S E C T I O N 

A R R Ê T D U 21 D É C E M B R E 2 0 0 0 ' 

1. T r a d u c t i o n ; o r i g i n a l a n g l a i s . 
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SOMMAIRE1 

Traitement inhumain lors d'une arrestation 

Article 3 

Traitement inhumain - Traitement inhumain lors d'une arrestation - Absence de preuve de 
l'intention d'arracher des aveux - Blessures infligées au cours d'une brève période de forte 
tension émotionnelle - Incertitude quant à la gravité des blessures - Absence d'élément 
prouvant l'existence de conséquences à long terme 

Article 35 § I 

Epuisement des voies de recours internes - Recours interne effectif - Obligation de mener une 
enquête effective sur les mauvais traitements allégués - Plainte au médiateur - Effectivité de 
l'enquête du médiateur- Absence de pouvoirs d'ordonner des mesures ou d'infliger des sanctions -
Absence de poursuites pénales - Effectivité des poursuites pénales pour assurer une enquête 
effective 

* 
* * 

Les faits, tels qu'établis par la Commission européenne des Droits de l 'Homme à 
l'issue d'une audition de témoins par ses délégués, sont les suivants. Une équipe de 
la brigade des stupéfiants fut envoyée pour procéder à l 'arrestation du requérant, 
ressortissant britannique, à un point de rendez-vous proche de la zone tampon. 
L'intéressé fit preuve de résistance et tenta de s'enfuir mais fut appréhendé par 
deux policiers. Une brève lutte s'ensuivit, au cours de laquelle le requérant fut 
frappé, jeté à terre et menotte. Il fut emmené à l'hôpital, où les examens 
médicaux révélèrent de nombreuses ecchymoses et autres blessures. A une 
audience tenue le lendemain, le requérant fut mis en détention. Un examen 
médical effectué ultérieurement par un médecin des Nations unies permit 
également de constater la présence de multiples blessures. Toutefois, une 
enquête de police conclut que les blessures avaient été infligées lors de 
l 'arrestation et que le recours à la force avait été proportionné. Le procureur 
général décida par la suite de ne pas poursuivre le requérant, qui fut libéré en 
bonne et due forme. Il déposa plainte auprès du médiateur, alléguant qu'il avait 
été violemment agressé, sans raison, par plusieurs policiers lors de son arrestation, 
et qu'il avait par la suite été torturé. Le médiateur conclut dans son rapport que le 
requérant avait été maltraité au cours de son arrestation et pendant le trajet 
jusqu'au commissariat. Cependant, aucune poursuite ne fut engagée contre les 
policiers impliqués. 

1. R é d i g é p a r le g r e f f e , il ne lie p a s la C o u r . 
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1. Appréciation des faits: les conclusions de la Commission, admises par le 
Gouvernement, sont contestées par le requérant . Toutefois, la Commission a lait 
preuve de la prudence requise pour s'acquitter de sa tâche d'appréciation des 
éléments de preuve, en procédant à un examen minutieux de ceux qui étayaient 
le récit du requérant et de ceux qui jetaient le doute sur sa crédibilité. Aucune 
question de fond n'a été soulevée qui obligerait la Cour à exercer ses pouvoirs de 
vérifier par elle-même les faits; partant , elle les accepte tels qu'ils ont été établis 
par la Commission. 
2. Article 3 : a) Exception préliminaire du Gouvernement (non-épuisement des 
voies de recours internes) : une plainte au médiateur ne constitue pas en principe 
une voie de recours qu'il faut épuiser, mais le requérant, en présentant une telle 
plainte, a attiré l 'attention des autorités sur ses allégations. Puisque le procureur 
était disposé à les considérer comme crédibles, l'intéressé avait un grief 
défendable. En conséquence, les autorités étaient dans l'obligation de mener des 
investigations approfondies et effectives propres à conduire à l'identification et à la 
punition des responsables. Rien ne permet de douter de l'effectivité de l'enquête 
du médiateur, mais il n'a pas le pouvoir d'ordonner des mesures ou d'imposer des 
sanctions. Ainsi, à la publication de son rapport, les autorités chypriotes ne 
s'étaient pas exonérées de leur obligation. Par ailleurs, si cette action a ouvert la 
voie à l 'engagement de poursuites pénales, le procureur général s'est abstenu de 
toute initiative. Les autorités ont présumé trop rapidement que le requérant 
n'avait pas l'intention de coopérer, ce qui a empêché l'instauration de poursuites 
effectives. Quoi qu'il en soit, l'obligation de fournir un recours effectif n'implique 
pas nécessairement de sanctionner à tout prix les personnes incriminées, mais 
requiert seulement des investigations propres à conduire à la punition des 
responsables, et l 'engagement de poursuites pénales aurait donc permis de 
satisfaire cette exigence. Certes, les autorités internes ne sont pas restées 
inactives, mais il ne faut pas sous-estimer l'importance du message qu'elles 
envoient au grand public. Dès lors, le requérant, en présentant une plainte au 
médiateur, a épuisé les voies de recours internes et l'exception préliminaire doit 
être rejetée (six voix contre une). 

b) Le Gouvernement reconnaît que le requérant a été intentionnellement soumis à 
des mauvais traitements qui n'étaient pas nécessaires dans les circonstances de la 
cause. Toutefois, il n'a pas été démontré que ces mauvais traitements avaient pour 
but de lui arracher des aveux. En outre, les blessures ont été infligées au requérant 
au cours d'une brève période de forte tension émotionnelle. Enfin, il demeure une 
incertitude quant à la gravité des blessures et rien ne prouve l'existence de 
conséquences à long terme. Dès lors, le trai tement en question ne saurait être 
qualifié de torture, mais il était assez grave pour être considéré comme inhumain. 
Conclusion : violation (unanimité). 
3. Article 5 § 1 : considérant les faits tels qu'établis par la Commission, le 
requérant a été arrêté sur la base d'un soupçon raisonnable qu'il ait commis une 
infraction pénale. 
Conclusion : non-violation (unanimité). 
4. Article 5 § 2 : considérant les faits tels qu'établis par la Commission, le 
requérant a été informé dans le plus court délai et dans une langue qu'il 
comprenait des raisons de son arrestation et de toute accusation portée contre lui. 
Conclusion : non-violation (unanimité). 
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5. Article 5 § 3 : considérant les faits tels qu'établis par la Commission, l'audience 
à l'issue de laquelle le requérant a été mis en détention suffit à assurer le respect 
de cette disposition. 
Conclusion: non-violation (unanimité). 
6. Article 5 § 4 : à la suite de l'audience au cours de laquelle le requérant a été mis 
en détention, la légalité de sa détention a été vérifiée à deux reprises, et l'intéressé 
était légalement représenté aux deux occasions. 
Conclusion: non-violation (unanimité). 
7. Article 13 : à la lumière de la conclusion relative à l'exception préliminaire du 
Gouvernement, il y a eu manquement à cette disposition. 
Conclusion : violation (unanimité). 
8. Article 6 § 1 : les griefs concernant le défaut allégué de recours pour faire valoir 
des plaintes de mauvais traitements doivent être examinés sur le terrain de 
l'article 13, et aucune question distincte ne se pose sous l'angle de l'article 6. 
Conclusion : absence de question distincte (unanimité). 
Article 41 : la Cour alloue des indemnités pour dommage moral et pour frais et 
dépens. 
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En l 'affaire E g m e z c. C h y p r e , 
La C o u r e u r o p é e n n e des Dro i t s d e l ' H o m m e ( q u a t r i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . A. PASTOR RIDRVEJO, président, 

L. CAFLISCH, 

J . MAKARCZYK, 
V. BUTKEVYCII, 
J . HEDIGAN, 
M. YELLONPÂÀ, juges, 
A.N. Loizov,juge ad hoc, 

et de M. V. BERGER, greffier de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 6 juillet et 

7 d é c e m b r e 2000, 
Rend l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é t é dé fé rée à la C o u r , c o n f o r m é m e n t a u x dispos i t ions qu i 
s ' app l iqua ien t avan t l ' en t r ée en v igueu r du Protocole n" 11 à la 
Conven t i on de s a u v e g a r d e des Dro i t s d e l ' H o m m e et des L iber tés 
f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , p a r la C o m m i s s i o n e u r o p é e n n e des 
Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 30 oc tobre 1999 (ar t ic le 5 § 4 
du Protocole n° 11 et anc iens ar t ic les 47 et 48 de la C o n v e n t i o n ) . 

2. A son or ig ine se t rouve une r e q u ê t e (n° 30873/96) d i r igée con t re la 
R é p u b l i q u e de C h y p r e et don t un re s so r t i s san t b r i t a n n i q u e , M. E r k a n 
E g m e z («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n le 26 m a r s 1996 en 
ve r tu de l 'ancien ar t ic le 25 de la Conven t i on . 

3. Le r e q u é r a n t se p la ignai t d 'avoir é t é en fait enlevé et t o r t u r é par les 
a u t o r i t é s de la R é p u b l i q u e de C h y p r e , de n 'avoir j a m a i s é t é in formé des 
ra isons de son a r r e s t a t i o n , de n 'avoir pas é té auss i tô t t r a d u i t devan t u n 
j u g e , de n 'avoir pas eu la possibi l i té de faire con t rô l e r sa d é t e n t i o n , qu i 
é ta i t i l légale , et de n 'avoir d isposé d ' a u c u n recours effectif devan t les 
ju r id i c t ions chypr io tes . 

4. La C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 18 m a i 1998. D a n s 
son r a p p o r t du 21 oc tobre 1999 (anc ien ar t ic le 31 de la C o n v e n t i o n ) 1 , elle 
fo rmule l 'avis u n a n i m e qu ' i l y a eu viola t ion des ar t ic les 3 et 13 de la 
Conven t ion , et qu ' i l n 'y a pas eu viola t ion des ar t ic les 5 §§ 1, 2, 3 et 4 et 
6 § 1 de la Conven t ion . 

5. Le r e q u é r a n t a é té a d m i s au bénéf ice de l ' ass is tance jud ic i a i r e . Le 
g o u v e r n e m e n t chypr io te («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son 
a g e n t , M. A. M a r k i d e s , p r o c u r e u r g é n é r a l de la R é p u b l i q u e de C h y p r e . 

1. Note du greffe : le r a p p o r t e s t d i s p o n i b l e a u gre f fe . 



358 ARRÊT EGMEZ c. CHYPRE 

6. Les 6 et 8 d é c e m b r e 1999, u n collège de la G r a n d e C h a m b r e a décidé 
que l'affaire devai t ê t r e e x a m i n é e par l 'une des sect ions de la C o u r 
(ar t icles 100 § 1 et 24 § 6 du r è g l e m e n t d e la C o u r ) . Elle a é té en 
conséquence a t t r i b u é e à la q u a t r i è m e section. Au sein de celle-ci, la 
c h a m b r e cha rgée d ' e x a m i n e r l'affaire (art icle 27 § 1 de la Convent ion) a é té 
cons t i tuée c o n f o r m é m e n t à l 'article 26 § 1 du r èg l emen t . A la suite du dépor t 
de M. L. Loucaides , j u g e élu au t i t re de Chypre (art icle 28 du r è g l e m e n t ) , le 
G o u v e r n e m e n t a dés igné M.A.N. Loizou pour s iéger en qua l i t é d é j u g e ad hoc 
(ar t icles 27 § 2 de la Conven t ion et 29 § 1 du r è g l e m e n t ) . 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé un m é m o i r e . 
8. U n e aud ience s'est d é r o u l é e en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 6 ju i l le t 2000. 

O n t c o m p a r u : 

- pour le Gouvernement 
M M . P . CLERIDES, p r o c u r e u r g é n é r a l adjoint 

de la R é p u b l i q u e de C h y p r e , agentf.f., 
P. SAINI, Barrister, 

M m c s M. CLERIDES-TSIAPPAS, conseil p r inc ipa l 
d e la R é p u b l i q u e de C h y p r e , 

C . PATRY, avoca te , conseils ; 

- pour le requérant 
M1' T . AKJEI.IOGLU, avocat à A n k a r a , conseil. 

La C o u r a e n t e n d u en l eu rs déc l a r a t i ons , a insi q u ' e n leurs r éponses à la 
q u e s t i o n d ' un de ses m e m b r e s , M1' Akill ioglu et M. Saini . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

A. Les fa i t s t e l s q u ' é t a b l i s p a r la C o m m i s s i o n 

9. En vue d ' é t ab l i r les faits en litige e n t r e les pa r t i e s , la C o m m i s s i o n a 
m e n é une e n q u ê t e c o n f o r m é m e n t à l ' ancien ar t ic le 28 § 1 a) de la 
Conven t ion . A c e t t e fin, elle a e x a m i n é p lus ieurs d o c u m e n t s et dés igné 
trois dé légués pour p rocéde r à u n e aud i t i on de t é m o i n s à C h y p r e du 22 
au 26 m a r s 1999, à laque l le les deux p a r t i e s ont ass is té . La C o m m i s s i o n a 
é tabl i les faits su ivan t s . 

10. Le r e q u é r a n t vivait au vil lage de Lour id j ina /Akinc i la r d a n s la 
p a r t i e de C h y p r e qu i é c h a p p e au cont rô le du g o u v e r n e m e n t de l 'E ta t 
d é f e n d e u r (ci-après « la p a r t i e n o r d » ) . Il possédai t des c h a m p s d a n s la 
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zone t a m p o n qui sépa re la p a r t i e no rd d u t e r r i t o i r e placé sous l ' au to r i t é 
du g o u v e r n e m e n t de l 'E ta t d é f e n d e u r (ci-après « l a zone con t rô lée pa r le 
g o u v e r n e m e n t »). 

11. Avan t le 7 oc tobre 1995, le r e q u é r a n t r e n c o n t r a à p lus ieurs 
repr i ses d a n s la zone t a m p o n des a g e n t s infi l t rés a p p a r t e n a n t aux forces 
de l ' o rd re de la R é p u b l i q u e de C h y p r e . Lors de ces r e n c o n t r e s , les 
discussions p o r t è r e n t sur la possibi l i té d ' o rgan i se r u n e l ivraison de 
s tupé f i an t s . Il fut f i na l emen t convenu q u e le r e q u é r a n t fourn i ra i t une 
ce r t a ine q u a n t i t é de d r o g u e à deux a g e n t s inf i l t rés , M. K. Ki r iak id i s , de 
la b r igade des s tupé f i an t s (Ipiresia Dioxis Narkotikon - c i -après « l ' I D I N » ) , et 
M. K. Miami l io t i s , du service de r e n s e i g n e m e n t s (Kendriki Ipiresia 
Pliroforion - c i -après «le K I P » ) . La l ivraison devai t avoir lieu le 7 oc tobre 
1995 d a n s la zone con t rô lée p a r le g o u v e r n e m e n t , p rès de la rou t e e n t r e 
A t h i e n o u et Kosi. Le lieu de rendez-vous é ta i t p roche de la zone t a m p o n . 

12. Le soir du 7 oc tobre 1995, un ce r t a in n o m b r e d ' a g e n t s des forces de 
l 'o rdre , don t des m e m b r e s des forces spécia les d ' i n t e rven t ion (Mihanikiniti 
Monada Amesis Drasis - c i -après «le M M A D » ) , se d i s s i m u l è r e n t a u t o u r du 
point de r e n c o n t r e . O n les avait p r é v e n u s q u e le r e q u é r a n t é tai t 
p o t e n t i e l l e m e n t t rès d a n g e r e u x . Le bu t de l ' opéra t ion , o rgan i sée par 
l ' IDIN, é ta i t d ' a r r ê t e r l ' in té ressé en f lagrant dél i t . 

13. La r e n c o n t r e se d é r o u l a c o m m e prévu et les d e u x a g e n t s infi l t rés 
t e n t è r e n t d ' immobi l i s e r le r e q u é r a n t a lors que celui-ci leur livrait la 
d r o g u e . Le r e q u é r a n t les f rappa et se mi t à cour i r en d i rec t ion de la 
zone t a m p o n . Deux des agen t s du M M A D p r é s e n t s , M M . P. Andon iou e t 
T h . K o u m a s , se l a n c è r e n t à sa p o u r s u i t e . M. Andon iou fut le p r e m i e r à 
r a t t r a p e r le r e q u é r a n t . U n e brève lu t t e s 'ensuivit d a n s la zone con t rô lée 
p a r le g o u v e r n e m e n t . Le r e q u é r a n t d o n n a u n coup de pied à M. Andoniou , 
qui le lui r end i t . Pu is M. Andon iou f rappa le r e q u é r a n t à deux repr i ses à la 
t ê t e avec son a r m e , u n e fois d u côté droi t et une fois du côté gauche . 
M. K o u m a s j e t a le r e q u é r a n t à t e r r e et un t ro i s i ème a g e n t du M M A D , 
M. A. Ioa tmid is , qu i é ta i t a r r ivé d a n s l ' in terval le , lui p a s s a les m e n o t t e s . 
Puis le r e q u é r a n t fut e n t o u r é pa r p lus ieurs agen t s don t ce r t a ins avaient 
pa r t i c ipé à son a r r e s t a t i o n . 

14. Le chef de l ' opé ra t ion déc ida q u e le r e q u é r a n t devai t ê t r e 
t r a n s p o r t é en vo i tu re au c o m m i s s a r i a t c en t r a l de L a r n a k a . H o r m i s le 
c o n d u c t e u r , t rois a g e n t s se t rouva i en t d a n s la vo i tu re , M M . Andon iou , 
Ioannid i s et Y. S u p e r m a n , de l ' IDIN. M. Ioannid i s é t a i t assis avec le 
r e q u é r a n t à l ' a r r i è re de la vo i tu re . 

15. Lorsque la vo i tu re parv in t au c o m m i s s a r i a t , il fut décidé 
d ' e m m e n e r le r e q u é r a n t à l ' hôpi ta l g é n é r a l de L a r n a k a . U n c i n q u i è m e 
officier de police, M. A. Vr ion is , m o n t a d a n s la vo i tu re p o u r la seconde 
pa r t i e du t ra je t . 

16. Lo r sque le r e q u é r a n t a r r iva à l 'hôpi ta l , il é t a i t p a r f a i t e m e n t 
conscient et capable de c o m m u n i q u e r en grec . M. Vr ion is lui posa des 
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ques t i ons su r sa r e n c o n t r e avec M M . Kir iakid is et Miami l io t i s a insi que 
sur la ven t e de s tupé f i an t s . Il n o t a les r éponses su r u n fo rmu la i r e de 
l 'hôpi ta l . 

17. Le s o i r d u 7 oc tob re 1995, le r e q u é r a n t fut success ivement e x a m i n é 
p a r les doc t eu r s H . Panay io tu , S. Loizou et D. O r p h a n i d o u à l 'hôpi ta l de 
L a r n a k a . 

18. A son admiss ion à l 'hôpi ta l , il p r é s e n t a i t des ecchymoses sur le 
v isage , u n e f ranche l acé ra t ion sur l 'oreil le, une f ranche l acé ra t ion su r la 
fesse, des b lessures pa ra l l è les aux p ieds et des plaies longues , l inéa i res et 
f ranches fo rman t un r é seau i n i n t e r r o m p u et quas i g é o m é t r i q u e sur le dos. 

19. Le 8 oc tobre 1995, des policiers de Nicosie ouvr i r en t u n e e n q u ê t e 
sur l 'affaire. 

20. L ' ap rès -mid i du m ê m e j o u r , le t r i buna l de dis t r ic t de Nicosie t in t 
u n e a u d i e n c e à l 'hôpi ta l d e L a r n a k a en p ré sence du r e q u é r a n t . I nvoquan t 
l ' ex is tence d ' un d o u t e r a i sonnab l e , le r i sque d e fuite, le n o m b r e de 
t é m o i n s devan t ê t r e i n t e r rogés pa r la police et la gravi té des cha rges , le 
j u g e mit le r e q u é r a n t en d é t e n t i o n p o u r hui t j o u r s . 

2 1 . Le 9 oc tobre 1995, t rois policiers sol l ic i tèrent et o b t i n r e n t 
l ' au to r i sa t ion du d o c t e u r O r p h a n i d o u d ' i n t e r r o g e r le r e q u é r a n t . Les 
officiers de police, don t l 'un par la i t tu rc , i n f o r m è r e n t le r e q u é r a n t qu ' i l 
é ta i t soupçonné de trafic de s tupé f i an t s . L ' in t é ressé s igna u n e dépos i t ion . 

22. Le m ê m e j o u r , le r e q u é r a n t fut e x a m i n é pa r le doc t eu r 
H . H a t z i h a r u . 

23 . Le 10 oc tobre 1995, le r e q u é r a n t s ' en t r e t i n t avec ses avocats , 
M r N . Pel ides , qu i exe rça i t son act ivi té d a n s la zone con t rô lée p a r le 
g o u v e r n e m e n t , et M ' s A. E r d a g et A. M e n t e § , qu i vena i en t de la p a r t i e 
nord de l'île. La r e n c o n t r e eu t lieu d a n s la c h a m b r e du r e q u é r a n t à 
l 'hôpi ta l de L a r n a k a , en p r é s e n c e de policiers . 

24. Le m ê m e j o u r , la police sollicita et ob t in t l ' au to r i sa t ion du d o c t e u r 
H a t z i h a r u d ' i n t e r r o g e r le r e q u é r a n t . Celui-ci s igna une dépos i t ion 
c o m p l é m e n t a i r e . 

25. Le 11 oc tobre 1995, le r e q u é r a n t fut t r ans fé ré à l 'hôpi ta l g é n é r a l de 
Nicosie . 

26. Le 13 oc tobre 1995, il reçut la visite de deux m e m b r e s de la Force 
des Na t ions unies c h a r g é e d u m a i n t i e n de la paix à C h y p r e ( « l ' U N F I C Y P » ) , 
le c o m m a n d a n t H . M a r q u e z , médec in-chef des N a t i o n s unies , et le 
s u p e r i n t e n d a n t W. H a r r i g a n , des forces de police a u s t r a l i e n n e s de l ' O N U . 

27. Le 16 oc tobre 1995, le t r i buna l d e dis t r ic t de Nicosie t in t une 
a u d i e n c e à l 'hôpi ta l de Nicosie . Le r e q u é r a n t fut ass is té par un i n t e r p r è t e 
et r e p r é s e n t é p a r u n avocat , M1' Pe l ides . E s t i m a n t q u e la police avai t fait 
u n usage cor rec t du p r e m i e r m a n d a t et que le m a i n t i e n en d é t e n t i o n é ta i t 
nécessa i re pour que les policiers pu i s sen t c o m p l é t e r leurs inves t iga t ions , 
le p r é s iden t du t r i b u n a l o r d o n n a de m a i n t e n i r le r e q u é r a n t en d é t e n t i o n 
hui t j o u r s de p lus . 
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28. Le 17 oc tobre 1995, le r e q u é r a n t fut t r ans f é r é au c o m m i s s a r i a t de 
Likavi tos . Le m ê m e j o u r , il y r eçu t la visite de son épouse , du doc t eu r 
M a r q u e z , du s u p e r i n t e n d a n t H a r r i g a n et du l i eu tenan t -co lone l J . T e r e s o , 
c o m m a n d a n t en chef des forces h u m a n i t a i r e s de l ' U N F I C Y P . 

29. Le 20 oc tobre 1995, la police r end i t c o m p t e de son e n q u ê t e . Elle 
é ta i t p a r v e n u e à la conclusion q u e le r e q u é r a n t avai t é té a r r ê t é dans 
la zone con t rô lée p a r le g o u v e r n e m e n t d a n s le c ad re d 'un trafic de 
s tupéf ian t s . Les b lessures qui lui ava ien t é té infligées p e n d a n t 
l ' a r r e s t a t i on r é s u l t a i e n t de l 'usage p a r la police d ' u n e force p r o p o r t i o n n é e 
d a n s les c i r cons tances de l 'affaire. Le r e q u é r a n t devai t ê t r e inculpé de 
diverses infract ions à la légis lat ion su r les s tupé f i an t s et de r é s i s t ance 
avec violences à u n e a r r e s t a t i o n r é g u l i è r e . 

30. Le m ê m e j o u r , le r e q u é r a n t c o m p a r u t devan t le t r i b u n a l de dis t r ic t 
de Nicosie. Il é ta i t r e p r é s e n t é p a r deux avocats , M e s Pel ides et G. K a d r i ; ce 
d e r n i e r exerça i t d a n s la p a r t i e no rd de l 'île. Les c h a r g e s furent lues à voix 
h a u t e . Le p r o c u r e u r g é n é r a l i n fo rma le t r i b u n a l p a r écri t q u ' a u c u n e 
ins t ruc t ion p r é p a r a t o i r e n ' é t a i t nécessa i re puisqu ' i l y avait eu une 
e n q u ê t e de police. La police r e m i t le doss ier de l 'affaire, qui avait 
é g a l e m e n t é té envoyé aux avocats du r e q u é r a n t . Ceux-ci d é c l a r è r e n t 
qu ' i l s r é se rva i en t l eu r posi t ion q u a n t à la défense du r e q u é r a n t . Ils 
d e m a n d è r e n t é g a l e m e n t à ce q u e soit no té au procès-verba l q u e le 
r e q u é r a n t avai t é té m a l t r a i t é p e n d a n t son a r r e s t a t i o n et son t r ans fe r t a u 
c o m m i s s a r i a t de police de L a r n a k a . Le t r i buna l renvoya le r e q u é r a n t en 
j u g e m e n t le 4 d é c e m b r e 1995. Les avocats de celui-ci d e m a n d è r e n t sa 
l ibé ra t ion provisoi re . Le t r ibuna l o r d o n n a le m a i n t i e n en d é t e n t i o n en 
ra ison du r i sque de fuite, de la g rav i té des c h a r g e s po r t ée s con t re 
l ' in té ressé et de la possibi l i té qu ' i l fût c o n d a m n é . 

3 1 . Le r e q u é r a n t fut t r ans f é r é à la pr i son de Nicosie. Le 25 octobre 
1995, il r eçu t la visite du d o c t e u r K. Beki roglu , un m é d e c i n pr ivé de la 
pa r t i e n o r d de l 'île. 

32. Le 1" n o v e m b r e 1995, M M . Andon iou , K o u m a s , Miami l io t i s , 
Ki r iak id is et S. Geory iu , du KXP, bénéf ic iè ren t d ' une p r o m o t i o n p o u r leur 
con t r i bu t ion à l ' a r r e s t a t i on du r e q u é r a n t . 

33 . Le 9 n o v e m b r e 1995, le l i eu tenan t -co lone l T e r e s o in fo rma le 
C o m m i s s a i r e aux affaires h u m a n i t a i r e s p rès la p rés idence de la 
R é p u b l i q u e de Chypre des faits su ivan t s : 

« L e 13 o c t o b r e 1995, u n e s e m a i n e a p r è s son a r r e s t a t i o n , le m é d e c i n - c h e f d e s N a t i o n s 

u n i e s e x a m i n a M . Y u s u f [voir c i -de s sous , p a r a g r a p h e 35] à l ' h ô p i t a l g é n é r a l d e Nicos ie 

et fit les o b s e r v a t i o n s s u i v a n t e s : s a t ê t e e t s o n v i s a g e é t a i e n t t u m é f i é s , e t il p r é s e n t a i t d e 

n o m b r e u s e s e c c h y m o s e s s u r les j o u e s et les l è v r e s . Son f ron t é t a i t m a r q u é d e d e u x 

c i c a t r i c e s r é c e n t e s . Ses y e u x é t a i e n t i n j e c t é s d e s a n g , en f lés e t j a u n â t r e s . Il ava i t u n e 

c o u p u r e r é c e n t e s u r s o n o r e i l l e g a u c h e , q u i p o u v a i t avo i r é t é in f l igée avec u n c o u t e a u 

o u u n ob je t c o u p a n t s i m i l a i r e . Il p r é s e n t a i t u n e b l e s s u r e supe r f i c i e l l e s u r le p o i g n e t d r o i t 

c a u s é e p a r les m e n o t t e s . Il ava i t d e s a b r a s i o n s s u r le b r a s g a u c h e , l ' é p a u l e d r o i t e et les 
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d e u x g e n o u x , q u i p o u v a i e n t i n d i q u e r u n e i m p l i c a t i o n d a n s u n e l u t t e ou u n e b a g a r r e . Il 

ava i t d e u x c o u p u r e s r é c e n t e s s u r la fesse d r o i t e , d e 1 c m et 3 c m de long , q u i a v a i e n t 

p r o b a b l e m e n t é t é c a u s é e s p a r u n c o u t e a u ou u n ob je t t r a n c h a n t . S u r le d o s , il p r é s e n t a i t 

d e n o m b r e u s e s m a r q u e s supe r f i c i e l l e s h o r i z o n t a l e s , p a r t i c u l i è r e m e n t d a n s la r é g i o n 

l o m b a i r e i n f é r i e u r e . C e s c i c a t r i c e s s u r son dos p e u v e n t avo i r é t é c a u s é e s p a r d e s c o u p s 

d e foue t ou d e b â t o n . Il se p l a i n t d e d o u l e u r s a b d o m i n a l e s m a i s ce la p e u t ê t r e u n e 

d o u l e u r m u s c u l a i r e , l ' a b d o m e n n e p r é s e n t a n t a u c u n s i g n e de b l e s s u r e i n t e r n e . P a r e i l l e 

d o u l e u r m u s c u l a i r e p e u t ê t r e le r é s u l t a t de c o u p s de p o i n g ou d e c o u p s d e p i e d . M . Y u s u f 

é t a i t m e n o t t e à s o n lit d ' h ô p i t a l . D e l 'avis g é n é r a l d e s m é d e c i n s [sic], ces b l e s s u r e s n e 

p e u v e n t p a s avoi r é t é a u t o - i n l l i g é e s et son t c o m p a t i b l e s a v e c l ' a l l é g a t i o n s e lon l a q u e l l e il 

a é t é m a l t r a i t é a u c o u r s d ' u n e r ixe ou s é v è r e m e n t b a t t u ; l ' é t a t d e ses b l e s s u r e s s u g g è r e 

q u ' e l l e s on t é t é i n f l igées p e n d a n t la s e m a i n e p r é c é d a n t l ' e x a m e n , p e u t - ê t r e s u r u n e 

c e r t a i n e d u r é e , p u i s q u ' e l l e s é t a i e n t à d i f f é r e n t s s t a d e s d e g u é r i s o n . » 

34. Le 1" d é c e m b r e 1995, le p r o c u r e u r géné ra l , c o n f o r m é m e n t à 
l 'ar t ic le 113 § 2 de la C o n s t i t u t i o n , déposa a u p r è s du t r i buna l de d is t r ic t 
de Nicosie une o r d o n n a n c e de non- l ieu . 

35. Le r e q u é r a n t fut l ibéré le m ê m e j o u r . Avan t sa l ibéra t ion , il s igna 
la p la in te su ivan te au m é d i a t e u r de la R é p u b l i q u e de C h y p r e : 

« J e s o u s s i g n é O s m a n Y u s u f ( E r k a n E g m e z ) m e p l a i n s p a r la p r é s e n t e d ' a v o i r é t é 

a r r ê t é p a r d e s p o l i c i e r s c h y p r i o t e s g r e c s et t o r t u r é , a l o r s q u e j e t r a v a i l l a i s d a n s m e s 

p l a n t a t i o n s m a r a î c h è r e s . L o r s d e m o n a r r e s t a t i o n , j ' a i é t é f r a p p é à la t ê t e a v e c u n 

b â t o n ou u n obje t l o u r d e n m é t a l ou e n bo is . J ' a i r e ç u d e s c o u p s d e p i e d et d e s c o u p s de 

p o i n g d a n s l ' a b d o m e n . Ils m ' o n t d o n n é c i n q ou six c o u p s d e c o u t e a u d a n s les f e s ses . J ' a i 

é g a l e m e n t é t é b l e s s é . I ls m ' o n t c o u p é l 'o re i l le avec u n c o u t e a u . H u i t à d o u z e h o m m e s 

m ' o n t a t t a q u é et b a t t u . J ' a i p e r d u c o n s c i e n c e . L o r s q u e j e su is r e v e n u à m o i , ils 

m ' é g r a t i g n a i e n t les p l a n t e s d e s p i e d s avec u n c o u t e a u ou u n e l a m e d e r a s o i r . J ' a i h u r l é 

de d o u l e u r . I ls m ' o n t f r a p p é a u v i sage et m ' o n t b l e s s é e n d e s s o u s de l 'œil g a u c h e . D u 

s a n g a c o m m e n c é à c o u l e r d e la b l e s s u r e . J ' a v a i s u n e p l a i e a u f r o n t , q u i a é g a l e m e n t 

c o m m e n c é à s a i g n e r . Q u e l q u ' u n ( u n po l i c i e r ) m ' a e n f o n c é les d o i g t s d a n s les y e u x 

aus s i fort q u ' i l p o u v a i t . Ils n ' o n t p a s a r r ê t é d e m e d o n n e r d e s c o u p s d e p i e d . L ' u n 

d ' e n t r e e u x m ' a f r a p p é avec son r e v o l v e r . J ' a v a i s d e s p l a i e s s u r les é p a u l e s , q u i o n t 

é g a l e m e n t c o m m e n c é à s a i g n e r . I ls m ' o n t o u v e r t les l è v r e s . M o n œi l g a u c h e é t a i t 

t e l l e m e n t enf lé q u e j e ne p o u v a i s p l u s r i e n voir . J ' é t a i s i n c a p a b l e d e p a r l e r e t n e m e 

s o u v i e n s a b s o l u m e n t p a s q u ' i l s a i e n t p r i s m a d é p o s i t i o n à l ' h ô p i t a l . Je m e p l a i n s d o n c 

d e t o u s ces a c t e s d e t o r t u r e e t ces a c t e s i n h u m a i n s q u ' i l s m ' o n t inf l igés et v o u s d e m a n d e 

r e s p e c t u e u s e m e n t d ' o u v r i r u n e e n q u ê t e . P . -S . : j e su i s à v o t r e d i s p o s i t i o n p o u r t o u t e 

i n f o r m a t i o n c o m p l é m e n t a i r e s u r c e t t e a f f a i r e . » 

La p l a in t e é ta i t c o n t r e s i g n é e p a r u n officier de l ' U N F I C Y P . 
36. Le r e q u é r a n t r e t o u r n a i m m é d i a t e m e n t d a n s la pa r t i e nord . Le 

m ê m e jou r , il r eçu t la visite d ' un j o u r n a l i s t e qu i p h o t o g r a p h i a ses 
b lessures . 

37. Le 4 d é c e m b r e 1995, le t r i buna l de dis t r ic t de Nicosie t in t u n e 
aud ience . Le m i n i s t è r e publ ic n e c o m p a r u t pas . Le r e q u é r a n t , qui n ' é t a i t 
pas p r é sen t , é ta i t r e p r é s e n t é p a r M1' K a d r i , qui d é c l a r a qu ' i l par la i t g rec . 
Eu é g a r d à l ' o rdonnance de non-l ieu r e n d u e p a r le p r o c u r e u r géné ra l , le 
t r i buna l p r o n o n ç a la r e l axe du r e q u é r a n t . 
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38 . Q u e l q u e t e m p s ap rès la l ibé ra t ion d u r e q u é r a n t , la revue Kibnsli 
Turkûn Sisi pub l ia d a n s son n u m é r o du 15 d é c e m b r e 1995-15 j a n v i e r 1996 
la d é c l a r a t i o n su ivan te du r e q u é r a n t : 

« J e cu l t i ve d e s f ru i t s et l é g u m e s q u i s o n t i r r i g u e s d a n s u n j a r d i n m a r a î c h e r d o n t j e 

su i s p r o p r i é t a i r e . Le 2 o c t o b r e 1995, v e r s 16 h 3 0 , j e m e su i s r e n d u l à -bas p o u r f e r m e r le. 

s y s t è m e d ' i r r i g a t i o n , qu i es t à c ô t é d e la s e r r e . A l o r s q u e j ' é t a i s p r è s d u d i spos i t i l j ' a i vu 

d e u x p e r s o n n e s v e n i r à m a r e n c o n t r e . E n s ' a p p r o c h a n t , ils m ' o n t di t e n g r e c : « R e s t e où 

t u es . P o l i c e . » J ' a i c o m p r i s q u ' i l s m e v o u l a i e n t d u m a l et m e su i s m i s à c o u r i r ve r s le 

v i l l a g e . C ' e s t a lo r s q u ' i l s o n t c o m m e n c é à m e t i r e r d e s s u s a v e c d e s a r m e s a u t o m a t i q u e s 

é q u i p é e s d e s i l e n c i e u x . J ' a i e n t e n d u u n t i r p a s s e r à c ô t é d e m a t ê t e et m e su i s 

i m m é d i a t e m e n t j e t é au sol. A ce m o m e n t - l à , ils se s o n t g r o u p é s a u t o u r de m o i e t , s a n s 

r i e n d i r e , o n t c o m m e n c é à m e f r a p p e r . A u n c e r t a i n m o m e n t , j ' a i r e g a r d é et j ' a i vu qu ' i l s 

é t a i e n t dix à d o u z e à m e f r a p p e r . Ils o n t c o n t i n u é l o n g t e m p s . P u i s j e m e su i s é v a n o u i . A 

la d e r n i è r e m i n u t e , j ' a i r eçu u n choc . J e ne m e r a p p e l l e p a s s ' i ls o n t u t i l i s é u n e m a t r a q u e 

é l e c t r i q u e ou d u gaz . J ' é t a i s à d e m i i n c o n s c i e n t . D a n s l ' i n t e r v a l l e , ils m ' a v a i e n t t r a î n é et 

j e t é à l ' a r r i è r e d ' u n e j e e p . L o r s q u e la v o i t u r e a c o m m e n c é à r o u l e r , ils o n t c o n t i n u é à m e 

f r a p p e r . P u i s ils o n t c o m m e n c é à m e t o r t u r e r q u e l q u e p a r t . J e ne sa i s p a s où n o u s é t i o n s . 

Ils on t dit q u e j ' é t a i s u n a g e n t d u M I T [le se rv ice d e r e n s e i g n e m e n t s t u r c ] , m ' o n t 

d e m a n d é s'il y ava i t d ' a u t r e s a g e n t s d a n s la z o n e , d e q u i j e r e c e v a i s m e s o r d r e s , e t 

m ' o n t posé u n e m u l t i t u d e d e q u e s t i o n s a b s u r d e s d e ce g e n r e t o u t e n c o n t i n u a n t à m e 

f r a p p e r s a n s r e l â c h e . A u n m o m e n t , un h o m m e m a s q u é es t a r r i v é a v e c u n i n s t r u m e n t 

t r a n c h a n t , q u e l q u e c h o s e q u i r e s s e m b l a i t à u n c o u t e a u . Il a d i t q u e si j e ne p a r l a i s p a s , il 

m e c o u p e r a i t l ' o re i l l e , e t si j e ne p a r l a i s p a s , il b o i r a i t m o n s a n g . J e do i s avo i r p e r d u 

c o n s c i e n c e c a r , l o r s q u e j e r e v i n s à m o i , il m ' é g r a l i g n a i t les p l a n t e s d e s p i e d s avec u n 

i n s t r u m e n t t r a n c h a n t . J e n e p o u v a i s r i e n vo i r p a r c e q u e j ' é t a i s a t t a c h é . J ' a v a i s 

t e l l e m e n t m a l q u e j e m e su i s é v a n o u i p l u s i e u r s fois. C h a q u e fois q u e j e r e p r e n a i s 

c o n s c i e n c e , la t o r t u r e r e c o m m e n ç a i t . A u n c e r t a i n s t a d e , ils m ' o n t é t e n d u s u r le dos et 

m ' o n t e n f o n c é q u e l q u e c h o s e q u i r e s s e m b l a i t à u n e b a ï o n n e t t e d a n s la p a r t i e s u p é r i e u r e 

d e la c u i s s e . J ' a i h u r l é et m e s u i s de n o u v e a u é v a n o u i . Ils o n t c o n t i n u é à m e t o r t u r e r de la 

s o r t e . J e ne p o u v a i s p l u s c r i e r , m a i s ils o n t c o n t i n u é q u a n d m ê m e . L o r s q u e j e su i s r e v e n u 

à m o i la d e r n i è r e fois, j ' a i r é a l i s é q u e j ' é t a i s a u t r e p a r t . Ils n ' é t a i e n t p l u s e n t r a i n de m e 

f r a p p e r ou d e m ' é g r a t i g n e r . J e ne p o u v a i s p lu s voi r du t o u t d ' u n œ i l , m a i s a v e c l ' a u t r e , 

q u i é t a i t b l e s s é , j ' a i e s s a y é d e c o m p r e n d r e où j ' é t a i s . 

P a r la s u i t e , on m ' a di t q u ' a p r è s la s e s s i o n d e t o r t u r e , j ' a v a i s é t é e m m e n é à l ' hôp i t a l 

d e L a r n a k a m a i s les a u t o r i t é s de l ' h ô p i t a l , v o y a n t c o m b i e n m o n é t a t é t a i t g r a v e , 

m ' a v a i e n t fait t r a n s f é r e r à l ' h ô p i t a l d e N i c o s i e . J e n ' e n ai a u c u n s o u v e n i r . J e ne m e 

r a p p e l l e p a s avo i r é t é t r a n s f é r é d e L a r n a k a à N i c o s i e . J e n ' a i a u c u n e idée d u n o m b r e 

d e j o u r s q u i se s o n t é c o u l é s d a n s l ' i n t e r v a l l e . I ls m ' o n t fait d e s p i q û r e s c o n t r e la 

d o u l e u r . A u n m o m e n t , ils o n t m i s u n e t a b l e e t d e s c h a i s e s d a n s m a c h a m b r e à 

l ' h ô p i t a l . D e u x po l i c i e r s et u n j u g e son t a l o r s a r r i v é s . L o r s q u e le j u g e a vu la s i t u a t i o n , 

il a q u i t t é la p i è c e . E n p a r t a n t , j e l 'a i e n t e n d u d i r e q u e l q u e c h o s e à p r o p o s d ' u n a v o c a t . 

C o m m e j e l 'ai a p p r i s p lu s t a r d , il a é t é d é c i d é q u e j ' é t a i s en é t a t d ' a r r e s t a t i o n . U n autre-

j o u r , les po l i c i e r s o n t de n o u v e a u a p p o r t é u n e t a b l e et d e s c h a i s e s d a n s m a c h a m b r e 

d ' h ô p i t a l . J e m e r a p p e l l e m i e u x c e t t e s e c o n d e o c c a s i o n . J ' é t a i s a l l o n g é d a n s m o n lit . 

J ' a v a i s u n e m a i n a t t a c h é e p a r d e s m e n o t t e s a u lit e t u n e p e r f u s i o n a t t a c h é e à m o n 

a u t r e b r a s . M e s p i e d s é t a i e n t b i e n e n t e n d u é g a l e m e n t a t t a c h é s a u li t . A c e t t e occas ion , 

le j u g e es t a r r i v é a v e c d e s a v o c a t s . Il y ava i t u n e v i n g t a i n e d e p e r s o n n e s d a n s la p i è c e , d e s 

po l i c i e r s p o u r la p l u p a r t . Le j u g e ava i t o r d o n n é q u e je sois m i s e n d é t e n t i o n p r o v i s o i r e 

p e n d a n t hu i t j o u r s d e façon q u e les i n t e r r o g a t o i r e s p u i s s e n t c o n t i n u e r . E n q u i t t a n t 
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la p i è c e , le j u g e s 'es t t o u r n é v e r s m o i et m ' a r e g a r d é avec p i t i é a v a n t d e t o u r n e r les 
t a l o n s . (...) » 

La déc l a r a t i on é ta i t i l lus t rée par cinq des p h o t o g r a p h i e s des b lessures 
du r e q u é r a n t pr ises le 1 e r d é c e m b r e 1995. C e r t a i n e s d ' e n t r e elles au moins 
ava ien t é t é « r e t o u c h é e s » . 

39. Le 5 j a n v i e r 1996, le m é d i a t e u r r e n c o n t r a le r e q u é r a n t au L e d r a 
Pa lace , un hôte l s i tué d a n s la zone t a m p o n à Nicosie. Le r e q u é r a n t é ta i t 
ass is té de M'' Kadr i . 

40. Le 17 j a n v i e r 1996, le r e q u é r a n t ad re s sa la l e t t r e su ivan t e au 
p r é s i d e n t du C o m i t é e u r o p é e n pour la p réven t ion de la t o r t u r e et des 
pe ines ou t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s (le C P T ) : 

« L o r s q u e j ' a i é t é a t t a q u é p a r u n e é q u i p e de po l i c i e r s c h y p r i o t e s g r e c s a r m é s d a n s m o n 

c h a m p s i t u é d a n s la z o n e t a m p o n , j ' a i t ou t d ' a b o r d é t é r o u é d e c o u p s j u s q u ' à ce q u e j e n e 

s e n t e p l u s r i e n e t q u e j e m ' é v a n o u i s s e . L o r s q u e j ' a i r e p r i s c o n s c i e n c e , j ' é t a i s d a n s u n e 

p e t i t e p i è c e e n t o u r é p a r d e s h o m m e s e n u n i f o r m e q u i m ' o n t v e r b a l e m e n t i n s u l t é , 

i n t i m i d é et m e n a c é . P u i s la po l ice c h y p r i o t e g r e c q u e m ' a d e m a n d é d e s i g n e r u n e 

d é p o s i t i o n i n d i q u a n t q u e « l e p r é s i d e n t R a u f D e n k t a s , est i n t r a n s i g e a n t , n e v e u t p a s la 

p a i x e t , e n t a n t q u e d i r i g e a n t , i n d u i t e n e r r e u r le p e u p l e c h y p r i o t e t u r c » . E n r e t o u r , ils 

m ' o n t offert d e l ' a r g e n t , u n e m a i s o n et u n t r ava i l d a n s ce q u ' i l s o n t a p p e l é « l e s z o n e s 

l i b r e s », c ' e s t - à - d i r e le s u d d e C h y p r e . J ' a i r e fusé s a n s h é s i t a t i o n . I ls se s o n t m i s e n c o l è r e 

et on t c o m m e n c é à m e f r a p p e r et à m e b a t t r e d e n o u v e a u . J ' a i p e n s é q u ' i l s m e b a t t r a i e n t 

à m o r t . I ls m ' o n t d o n n é d e s c o u p s d e p o i n g et f r appé a u v i s a g e . S o u d a i n , u n po l i c i e r m ' a 

m a i n t e n u la t ê t e é t r o i t e m e n t et u n a u t r e m ' a c o u p é l ' o re i l l e . J ' a i c o m p l è t e m e n t p e r d u 

c o n s c i e n c e . J e su i s r e v e n u à m o i d a n s u n h ô p i t a l . J ' é t a i s s u r u n b r a n c a r d , e n c h a î n é et 

m e n o t t e . D e n o u v e a u , p l u s i e u r s po l i c i e r s e n civil se son t a p p r o c h é s d e m o i , a v e c d e 

n o m b r e u s e s i n s u l t e s e t m e n a c e s à la b o u c h e , e t o n t de n o u v e a u r e c o m m e n c é à m e 

f r a p p e r . Ils m ' o n t é g a l e m e n t a p p u y é l o u r d e m e n t a v e c l e u r s m a i n s s u r les y e u x , ce q u i 

é t a i t t r è s d o u l o u r e u x . A la s u i t e d e ce t r a i t e m e n t , m e s y e u x é t a i e n t i n j ec t é s de s a n g . A u 

c o u r s d e ce s u p p l i c e , u n e i n f i r m i è r e c h y p r i o t e a p r o t e s t é . El le a c r i é : « A s s e z ... N e le 

f r a p p e z p a s ... Il es t b l e s sé ... V o u s l ' avez a m e n é ici p o u r q u ' i l soi t s o i g n é m a i s v o u s a l l ez 

le t u e r . C ' e s t u n ê t r e h u m a i n . C ' e s t u n p é c h é , m ê m e s'il est t u r c ... A v o n s - n o u s le d r o i t d e 

le t r a i t e r a i n s i , u n h o m m e b l e s s é et e n c h a î n é . . .» Les po l i c i e r s m ' o n t l a i s sé et son t a l l és 

v e r s l ' i n f i r m i è r e . Les po l i c i e r s c h y p r i o t e s g r e c s é t a i e n t m a n i f e s t e m e n t b i e n e n t r a î n é s et 

p r o f e s s i o n n e l s d a n s l e u r s m é t h o d e s d e t o r t u r e . J e ne m e s o u v i e n s m ê m e p a s si e t q u a n d 

j ' a i fait u n e d é p o s i t i o n . M a i s j e m e r a p p e l l e q u ' à d e u x r e p r i s e s la po l i ce c h y p r i o t e g r e c q u e 

m ' a fai t s i g n e r d e f aux a v e u x d a n s l e s q u e l s j ' a d m e t t a i s les a c c u s a t i o n s c h y p r i o t e s 

g r e c q u e s . J ' é t a i s q u a l i f i é d e « d a n g e r e u x c o n t r e b a n d i e r » et « d ' e s p i o n » c h y p r i o t e t u r c . A 

l ' h ô p i t a l , j ' é t a i s e n c h a î n é , m e n o t t e à u n l i t , s ous p e r f u s i o n et c o n s t a m m e n t s o u s 

a n t a l g i q u e s . L a d o u l e u r é t a i t a t r o c e . M a m â c h o i r e , m e u r t r i e , m ' a l o n g t e m p s fait t r è s 

m a l . J ' a v a i s d u m a l m ê m e à b o i r e , e t e n c o r e p lus à m a s t i q u e r . Le j u g e c h y p r i o t e g r e c 

s ' e s t d é p l a c é à d e u x r e p r i s e s à l ' h ô p i t a l , d o n t u n e fois le d i m a n c h e , c a r ils a v a i e n t h o n t e 

d e m e fa i re c o m p a r a î t r e p u b l i q u e m e n t . (...) » 

4 1 . Le 8 février 1996, le p r é s i d e n t du C P T d e m a n d a au r e q u é r a n t de le 
t en i r i n fo rmé de l ' e n q u ê t e du m é d i a t e u r . 

42. Au cours de ses inves t iga t ions , celui-ci q u e s t i o n n a n o t a m m e n t les 
policiers impl iqués d a n s l ' a r r e s t a t i o n du r e q u é r a n t , les médec in s 
chypr io tes grecs qu i l ' ava ient e x a m i n é , a insi q u e le d o c t e u r M a r q u e z . Le 
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25 avril 1996, le m é d i a t e u r r end i t son r appor t . Q u a n t à son e n t r e t i e n du 
5 j a n v i e r 1996 avec le r e q u é r a n t , il déc l a r a : 

« A u c o u r s de l ' e n t r e t i e n , M . E g m e z d é c l a r a q u e le 7 o c t o b r e 1995 , e n fin d ' a p r è s - m i d i , 
a l o r s q u ' i l a r r o s a i t ses t o m a t e s d a n s s o n j a r d i n m a r a î c h e r s i t u é d a n s la r é g i o n d e 
L o u r i d j i n a , d e u x é t r a n g e r s e n civil s ' é t a i e n t a p p r o c h é s d e lu i , a v a i e n t t r a v e r s é la 
« f r o n t i è r e » et l ' a v a i e n t j e t é a u sol s a n s p r o n o n c e r u n e p a r o l e . E n s u i t e , l o r s q u ' i l ouv r i t 
les y e u x , il é t a i t à l ' h ô p i t a l . Il d é c l a r a q u ' i l ava i t p r o b a b l e m e n t r e ç u u n c o u p s u r la t ê t e 
v i s a n t à l ' a s s o m m e r . Il n ' a v a i t p a s t e n t é d e s ' en fu i r . M a l g r é m e s q u e s t i o n s r é p é t é e s , 
M . E g m e z n e m ' a d o n n é a u c u n d é t a i l s u r ce q u i s ' é t a i t p a s s é e x a c t e m e n t , les 
c i r c o n s t a n c e s o u ce q u i lui é t a i t a r r i v é . Il a a s s u r é n e p a s se s o u v e n i r . Il a d i t é g a l e m e n t 
ne p a s se r a p p e l e r avo i r fait u n e d é p o s i t i o n le 9 o c t o b r e ( d e u x j o u r s a p r è s s o n 
a r r e s t a t i o n ) , a v o i r r e ç u la v i s i t e d e s e s t r o i s a v o c a t s (M" N . P e l i d e s e t d e u x a v o c a t s 
c h y p r i o t e s t u r c s ) à l ' h ô p i t a l d e L a r n a k a le l e n d e m a i n , 10 o c t o b r e , avo i r fait ce m ê m e 
j o u r u n e a u t r e d é p o s i t i o n ou avo i r é t é t r a n s f é r é à l ' h ô p i t a l d e N i c o s i e . L o r s q u e j e lui a i 
d e m a n d é c o m m e n t il s ' é t a i t r a p p e l é t o u t ce q u ' i l ava i t m i s d a n s la l e t t r e [qu ' i l ava i t 
a d r e s s é e a u m é d i a t e u r le 1 " d é c e m b r e 1995] , il r é p o n d i t : « C e q u e j e sa i s , c ' e s t q u e j e 
souff ra is p h y s i q u e m e n t m a i s l o r s q u e j e m e su i s r e t r o u v e à l ' h ô p i t a l e t q u e j ' a i r e p r i s 
c o n n a i s s a n c e , j ' a v a i s t o u j o u r s d u s a n g q u i m e c o u l a i t de l 'œi l . C ' e s t là q u e j ' a i r éa l i s é 
q u e j ' a v a i s d e s b l e s s u r e s à l ' o re i l l e , s u r les p l a n t e s d e s p i e d s et s u r d ' a u t r e s p a r t i e s d u 
c o r p s . L e s c o u p u r e s s u r m e s p i e d s é t a i e n t t e l l e m e n t p r o f o n d e s q u e j e ne p e u x t o u j o u r s 
p a s m a r c h e r . » A la fin de n o t r e e n t r e t i e n , M . E g m e z m ' a r e m i s c e r t a i n e s p i è c e s , d o n t u n 
e x e m p l a i r e d ' u n e r e v u e i n t i t u l é e Kibrtsli Turkiin Sisi, p r e m i è r e a n n é e , n" 5 , 
15 d é c e m b r e 1995-15 j a n v i e r 1996 .» 

43 . Selon le r a p p o r t du m é d i a t e u r , le r e q u é r a n t avait subi des mauva i s 
t r a i t e m e n t s lors des d e u x occasions su ivan tes : p r e m i è r e m e n t , p a r un 
g r o u p e de policiers du M M A D , c o m p r e n a n t M M . Andon iou , K o u m a s et 
Ioann id i s , au cours de son a r r e s t a t i o n a p r è s avoir é té i m m o b i l i s é ; et , 
d e u x i è m e m e n t , d a n s la vo i tu re qu i l 'avait t r a n s p o r t é du lieu de son 
a r r e s t a t i o n au c o m m i s s a r i a t c e n t r a l de L a r n a k a , a lors qu ' i l se t rouvai t 
avec M M . Andon iou , Ioannid is et S u p e r m a n . Le m é d i a t e u r e s t i m a q u ' à 
ces d e u x occasions les policiers conce rnés ava ien t fait p reuve d 'une 
b r u t a l i t é sans p r é c é d e n t et d ' u n e indifférence to t a l e pour la vie et la 
d ign i t é h u m a i n e s . Le m é d i a t e u r t r a n s m i t son r a p p o r t au Conse i l des 
m i n i s t r e s , au p a r l e m e n t et au p r o c u r e u r g é n é r a l , c o n f o r m é m e n t à 
l 'ar t ic le 6 § 9 des lois sur le m é d i a t e u r . 

44. Les pol iciers impl iqués d a n s l ' a r r e s t a t i on du r e q u é r a n t ne firent 
l 'objet d ' a u c u n e pou r su i t e péna l e ou a u t r e . 

B. La p o s i t i o n d u G o u v e r n e m e n t q u a n t a u x f a i t s 

45. Le G o u v e r n e m e n t a d m e t les faits tels qu 'é tab l i s pa r la Commiss ion . 
Il a joute que c 'est le p rocu reu r géné ra l qu i a encouragé le r e q u é r a n t à 
dépose r p la in te a u p r è s d u m é d i a t e u r et qui a ensu i te t r a n s m i s au 
m é d i a t e u r , le 4 d é c e m b r e 1995, ladi te p la in te a c c o m p a g n é e d ' une l e t t r e du 
l ieu tenant -co lone l Te re so d a t é e du 9 n o v e m b r e 1995. 
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C. La version des faits présentée par le requérant 

46. Le r e q u é r a n t m e t en cause les c o n s t a t a t i o n s de fait de la 
C o m m i s s i o n . A son avis, les dé l égués ont a b o r d é son affaire d a n s un é t a t 
d 'espr i t pa r t i cu l i e r . Il soul igne à cet é g a r d q u e , p e n d a n t les aud i t ions de 
t é m o i n s , ils l 'ont t r a i t é c o m m e un t r a f i quan t de d r o g u e et non c o m m e une 
p e r s o n n e soupçonnée d 'avoir c o m m i s des infract ions à la légis la t ion sur les 
s tupé f i an t s . Le r e q u é r a n t a l lègue é g a l e m e n t q u e les d é l é g u é s ont eu tor t 
d ' a d m e t t r e de vagues desc r ip t ions des é v é n e m e n t s pa r les policiers 
impl iqués dans l ' incident . Enfin, il soul igne q u e les dé l égués n 'on t pas 
p l e i n e m e n t exploi té c e r t a i n e s p is tes d ' e n q u ê t e . 

47. Selon le r e q u é r a n t , il n ' é t a i t pas imp l iqué d a n s un trafic de 
s tupé f i an t s . Il fut a r r ê t é d a n s la zone t a m p o n pa r u n g r a n d n o m b r e de 
policiers en p ré sence de j o u r n a l i s t e s . Les policiers le s o u m i r e n t à des 
ac tes de violence phys ique avan t son admiss ion à l 'hôpi ta l afin de lui 
e x t o r q u e r des aveux. Il é t a i t sous l ' influence de m é d i c a m e n t s p e n d a n t 
ses i n t e r r o g a t o i r e s . Enfin, les décis ions de le m e t t r e en d é t e n t i o n 
n ' é t a i e n t pas mot ivées . 

48 . Le r e q u é r a n t p r é t e n d en o u t r e que les mauva i s t r a i t e m e n t s qu ' i l a 
subis ont e n t r a î n é u n e incapac i t é de t ravai l le r . Il a déve loppé des 
p rob l èmes psychologiques graves - p a r e x e m p l e , il lui est impossible de 
se s o u m e t t r e à une a u t o r i t é e x t é r i e u r e - , il ne peu t pas se t en i r d e b o u t et 
est devenu b o u l i m i q u e et d i a b é t i q u e . A l ' appui de ces a l l éga t ions , il 
p r é s e n t e d e u x r a p p o r t s réd igés pa r le d o c t e u r S. R a m a d a n , un psych ia t re 
de la p a r t i e no rd de C h y p r e , don t l 'un, d a t é du 26 ju i l l e t 1996, exp l ique 
q u e le r e q u é r a n t souffre d ' u n e « r é a c t i o n p o s t - t r a u m a t i q u e » et a besoin 
d ' un long t r a i t e m e n t , et l ' au t r e , d a t é du 21 d é c e m b r e 1998, dit q u e 
« e u éga rd au t r a i t e m e n t app l iqué et à la longue pé r iode qui s'est 
écoulée depu i s lors , [le m é d e c i n est d 'avis] que la m a l a d i e du r e q u é r a n t 
est d e v e n u e p e r m a n e n t e » . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

49. A u x t e r m e s de l 'a r t ic le 113 § 2 de la C o n s t i t u t i o n de C h y p r e : 

« L e p r o c u r e u r g é n é r a l de la R é p u b l i c p i e a le p o u v o i r , q u ' i l e x e r c e à sa d i s c r é t i o n d a n s 

l ' i n t é r ê t g é n é r a l , d ' i n s t i t u e r , d e c o n d u i r e , de r e p r e n d r e , de p o u r s u i v r e ou de s u s p e n d r e 

t o u t e p r o c é d u r e r e l a t i v e à u n e i n f r a c t i o n c o n t r e t o u t e p e r s o n n e s u r le t e r r i t o i r e d e la 

R é p u b l i q u e . Il p e u t e x e r c e r ce p o u v o i r l u i - m ê m e ou p a r l ' i n t e r m é d i a i r e d e s e s 

s u b o r d o n n é s a g i s s a n t sous son a u t o r i t é e t c o n f o r m é m e n t à s e s i n s t r u c t i o n s . » 

50. L 'a r t ic le 172 de la C o n s t i t u t i o n est ainsi libellé : 

« L a R é p u b l i q u e est t e n u e p o u r r e s p o n s a b l e d e t o u t a c t e f a u t i f o u o m i s s i o n a y a n t 

e n t r a î n é u n p r é j u d i c e c o m m i s p a r d e s f o n c t i o n n a i r e s ou d e s a u t o r i t é s d e la R é p u b l i q u e 

d a n s l ' e x e r c i c e r é e l ou p r é s u m é de l e u r s f o n c t i o n s . P a r e i l l e r e s p o n s a b i l i t é est r é g i e p a r 

la lo i .» 
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5 1 . L 'a r t ic le 6 des lois de 1991 à 1995 sur le m é d i a t e u r se lit ainsi : 

« 7 . Si , a u t e r m e d ' u n e e n q u ê t e ( . . . ) , le m é d i a t e u r p a r v i e n t à la c o n c l u s i o n q u e la 

p e r s o n n e c o n c e r n é e a sub i un p r é j u d i c e o u u n e i n j u s t i c e , il inc lu t d a n s s o n r a p p o r t u n e 

r e c o m m a n d a t i o n à l ' a u t o r i t é c o m p é t e n t e a u x fins d e r é p a r e r ce p r é j u d i c e ou c e t t e 

i n j u s t i c e (...) » 

«9. N o n o b s t a n t t o u t e a u t r e d i s p o s i t i o n c o n t e n u e d a n s la p r é s e n t e loi, si , a u t e r m e 

d ' u n e e n q u ê t e (...) le m é d i a t e u r p a r v i e n t à la c o n c l u s i o n q u e l ' a c t e l i t i g i eux a e n f r e i n t 

les d r o i t s f o n d a m e n t a u x d e la p e r s o n n e c o n c e r n é e e t p o u r r a i t c o n s t i t u e r u n e i n f r a c t i o n , 

il t r a n s m e t u n e cop i e d e s o n r a p p o r t (...) a u C o n s e i l d e s m i n i s t r e s , a u P a r l e m e n t et a u 

p r o c u r e u r g é n é r a l d e la R é p u b l i q u e . » 

52. L 'ar t ic le 9 § 5 des lois de 1991 à 1995 sur le m é d i a t e u r dispose : 

« L e s t é m o i g n a g e s , les r é p o n s e s à d e s q u e s t i o n s ou les d é p o s i t i o n s é m a n a n t d ' u n 

f o n c t i o n n a i r e o u d e t o u t e a u t r e p e r s o n n e r ecue i l l i s p a r le m é d i a t e u r a u c o u r s d ' u n e 

e n q u ê t e ne p e u v e n t p a s ê t r e u t i l i s é s c o m m e p r e u v e c o n t r e u n e a u t r e p e r s o n n e d e v a n t 

u n t r i b u n a l ou d a n s le c a d r e d ' u n e a u t r e e n q u ê t e ou p r o c é d u r e . » 

53 . D a n s la p l u p a r t des affaires péna l e s , le p r o c u r e u r g é n é r a l accepte 
q u ' u n e ins t ruc t ion p r é p a r a t o i r e ne soit pas m e n é e . En pare i l cas, une 
copie de la dépos i t ion de c h a q u e t é m o i n à c h a r g e est signifiée au p révenu 
ou à son avocat . Le t r i buna l déc ide alors s'il doit ou non renvoyer 
l ' in té ressé en j u g e m e n t sans ins t ruc t ion p r é p a r a t o i r e . 

EN D R O I T 

I. A P P R É C I A T I O N DES FAITS PAR LA C O U R 

54. La C o u r r appe l l e sa j u r i s p r u d e n c e c o n s t a n t e , d ' a p r è s laquel le le 
sy s t ème de la C o n v e n t i o n a n t é r i e u r au 1" n o v e m b r e 1998 confiait e n 
p r e m i e r lieu à la C o m m i s s i o n l ' é t ab l i s semen t et la vér i f icat ion des faits 
(anc iens ar t ic les 28 § 1 et 31) . Si la C o u r n ' es t pas l iée p a r les 
c o n s t a t a t i o n s du r a p p o r t de la C o m m i s s i o n et d e m e u r e libre d ' app réc i e r 
les faits e l l e - m ê m e , à la l umiè r e de tous les é l é m e n t s qu 'e l l e possède , elle 
n ' u se de ses p r o p r e s pouvoirs en la m a t i è r e q u e d a n s des c i r cons tances 
excep t ionne l les (voir, p a r m i d ' a u t r e s , l ' a r rê t Akdivar et a u t r e s c. T u r q u i e 
d u 1 6 s e p t e m b r e 1996, Recueil des arrêts et décisions 1996-IV, p . 1214, § 78). 

55. En l 'espèce, la C o u r soul igne que la Commiss ion est pa rvenue à ses 
conclusions d e fait ap r è s l 'audi t ion de t é m o i n s pa r u n e dé léga t ion venue à 
C h y p r e ( p a r a g r a p h e 9 ci-dessus) . Alors q u e le G o u v e r n e m e n t a d m e t ces 
cons ta t a t ions , le r e q u é r a n t les con tes te . Selon lui, les dé légués avaient des 
p ré jugés , ont admis de vagues a l légat ions des t émo ins p r é s e n t é s par le 
G o u v e r n e m e n t et n 'on t pas p l e i n e m e n t exploi té ce r t a ines pistes d ' e n q u ê t e . 

56. La C o u r e s t i m e q u e la C o m m i s s i o n a fait p r e u v e de la p r u d e n c e 
r equ i se p o u r s ' a c q u i t t e r d e sa t â c h e d ' éva lua t i on des é l é m e n t s en sa 
possession, en p r o c é d a n t à un e x a m e n m i n u t i e u x de ceux qu i é taya ien t le 
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récit du r e q u é r a n t et de ceux qui j e t a i e n t le d o u t e sur sa c réd ib i l i t é . Q u a n t 
aux a f f i rmat ions de l ' in té ressé c o n c e r n a n t l ' audi t ion des t é m o i n s p a r les 
dé l égués , la C o u r r appe l l e q u e l ' impar t i a l i t é pe r sonne l l e doit ê t r e 
p r é s u m é e j u s q u ' à p reuve du c o n t r a i r e ( a r r ê t De C u b b e r c. Be lg ique d u 
26 oc tobre 1984, sér ie A n" 86, p . 14, § 25). O r le r e q u é r a n t n ' a pas 
a p p o r t é une tel le p r euve . E n o u t r e , il a pr is p a r t à l ' audi t ion des t é m o i n s 
et a u r a i t dû t e n t e r à c e t t e occasion de clarifier les vagues a l l éga t ions des 
t é m o i n s p r é s e n t é s pa r le G o u v e r n e m e n t et ins is ter pour q u e t ou t e s les 
p is tes fassent l 'objet d ' inves t iga t ions . En conclusion, la C o u r e s t ime 
q u ' a u c u n e ques t i on de fond n 'a é té soulevée qui l 'obl igerai t à exe rce r ses 
pouvoirs de vérif ier p a r e l l e - m ê m e les faits . P a r t a n t , elle se doi t d e les 
a c c e p t e r tels qu ' i ls on t é té é tab l i s pa r la C o m m i s s i o n . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 DE LA 
C O N V E N T I O N 

57. Le r e q u é r a n t se p la in t d ' u n e viola t ion d e l 'ar t ic le 3 de la 
Conven t ion , ainsi l ibel lé : 

« N u l ne p e u t c i r e s o u m i s à la t o r t u r e ni à d e s p e i n e s ou t r a i t e m e n t s i n h u m a i n s ou 
d é g r a d a n t s . » 

A. S u r l ' é t e n d u e d u g r i e f 

58. La C o u r relève q u e le r e q u é r a n t , d a n s les obse rva t ions écr i tes et 
o ra l e s qu ' i l lui a p r é s e n t é e s , n e se p la in t q u e d e s mauva i s t r a i t e m e n t s 
qu ' i l a l lègue avoir subis avan t son admiss ion à l 'hôpi ta l de L a r n a k a . Dès 
lors, c'est le seul aspec t de l 'affaire qu ' e l l e est appe lée à e x a m i n e r sous 
l 'angle de l 'ar t ic le 3 de la Conven t i on . 

B. S u r l ' e x c e p t i o n p r é l i m i n a i r e d u G o u v e r n e m e n t 

59. Le G o u v e r n e m e n t sou t i en t q u e le gr ief t i ré de l 'ar t icle 3 doit ê t r e 
re je té p o u r non -épu i s emen t des voies de recours i n t e rnes . C e n 'es t pas pa r 
ignorance q u e le r e q u é r a n t , qu i a pu bénéficier d 'une ass is tance j u r i d i q u e 
depu i s les p r e m i e r s s t ades d e la p r o c é d u r e , n ' a pas ac t ionné les recours don t 
il d isposai t . Il a o u v e r t e m e n t et d é l i b é r é m e n t refusé, pour des ra isons 
pol i t iques , d 'u t i l i ser les moyens de r épa ra t i on à sa disposi t ion en 
Répub l ique de C h y p r e . La p reuve en est que lorsqu'i l a c o m p a r u devan t le 
m é d i a t e u r , il l'a informé i m m é d i a t e m e n t de son in ten t ion de p r é s e n t e r u n e 
r e q u ê t e au r ega rd d e la Conven t ion , quel le q u e fût l ' issue de l ' enquê te . 
Toutefois , le G o u v e r n e m e n t soul igne que la Conven t ion cons t i tue un 
sys tème subsidia i re de p ro tec t ion des droi t s de l ' h o m m e , a u q u e l on doit 
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faire appe l s e u l e m e n t ap rè s q u e l 'E ta t concerné a eu la possibil i té de 
r ed re s se r le tor t a l légué au sein de son p rop re o rd re j u r i d i q u e . 

60. Selon le G o u v e r n e m e n t , l 'affaire du r e q u é r a n t ne relève pas de la 
ca t égor i e des affaires q u e l 'Eta t devra i t i n s t ru i r e de sa p r o p r e in i t ia t ive . 
E n l ' espèce , c o n t r a i r e m e n t à ce qu i s 'est p rodu i t d a n s l 'affaire 
Aksoy c. T u r q u i e ( a r r ê t du 18 d é c e m b r e 1996, Recueil 1996-V1), les 
a u t o r i t é s ava ien t le pouvoir et la volonté de condu i r e , d e leur p ropre 
in i t ia t ive , u n e ins t ruc t ion péna l e , m ê m e sans q u e le r e q u é r a n t ne por te 
p l a in te . Toute fo i s , celui-ci ne souha i t a i t pas coopére r . C ' é t a i t le seul 
t é m o i n e t , c o m p t e t enu des règles de p reuve au r e g a r d de la common law, 
u n e ins t ruc t ion p é n a l e a u r a i t é té un exerc ice vain en l ' absence de tou te 
coopé ra t i on de sa p a r t . En droi t i n t e r n e , le p r o c u r e u r g é n é r a l ne pouvai t 
pas se fonder sur les é l é m e n t s recuei l l is pa r le m é d i a t e u r ( p a r a g r a p h e 52 
c i -dessus) . En c o n s é q u e n c e , l 'affaire ne sera i t pas al lée en j u g e m e n t car le 
m i n i s t è r e publ ic n ' a u r a i t pas é té en m e s u r e de signifier des t é m o i g n a g e s à 
c h a r g e ( p a r a g r a p h e 53 c i -dessus) . Q u o i qu ' i l en soit, il a u r a i t fallu 
r e s p e c t e r le dro i t à un procès équ i t ab l e g a r a n t i aux fonc t ionna i res 
conce rnés pa r l 'ar t icle 6 § 1 de la Conven t i on . 

6 1 . Le G o u v e r n e m e n t soul igne é g a l e m e n t q u e le p r o c u r e u r géné ra l a 
encou ragé le r e q u é r a n t à dépose r une p la in te a u p r è s du m é d i a t e u r . En 
o u t r e , il a mis fin aux pour su i t e s et à la dé t en t ion . Le m é d i a t e u r a 
e n t r e p r i s une e n q u ê t e approfondie , d a n s le cad re de laquel le le r e q u é r a n t 
a choisi de ne pas coopérer . Lorsque les fonct ionnaires impl iqués dans 
l ' a r r e s t a t ion d u r e q u é r a n t ont é té p r o m u s , le r e q u é r a n t ne s 'était pas 
encore plaint d 'avoir subi de mauva i s t r a i t e m e n t s . Dès lors, selon le 
G o u v e r n e m e n t , il n 'es t pas ind iqué d e p a r l e r de to lé rance admin i s t r a t i ve . 

62. Pour le r e q u é r a n t , l ' a r g u m e n t a t i o n du G o u v e r n e m e n t m a n q u e de 
sér ieux. Il e s t ime que le p rocu reu r généra l aura i t dû engage r des poursui tes 
de sa p ropre init iative. Son avocat a déposé une p la in te pour mauvais 
t r a i t e m e n t s , que les t r i bunaux ont ignorée . O n ne pouvait s ' a t t end re à ce 
que le r e q u é r a n t se r ende dans la zone contrôlée par le g o u v e r n e m e n t et 
saisisse les t r i b u n a u x . La p la in te au m é d i a t e u r ne cons t i tua i t pas u n recours 
effectif. Quo i qu' i l en soit, nonobs t an t le r appor t du m é d i a t e u r , les au to r i t é s 
n 'ont engagé a u c u n e poursu i t e con t re les policiers concernés . 

63. La Commis s ion e s t ime q u e le r e q u é r a n t é ta i t d i spensé d 'épuiser les 
voies de recours i n t e rnes . Ma lg ré la conclusion à laquel le le m é d i a t e u r étai t 
pa rvenu dans son r appo r t , le p r o c u r e u r n ' a pas ins t i tué de p r o c é d u r e péna le . 
Dès lors, le r e q u é r a n t pouvai t r a i s o n n a b l e m e n t pense r qu ' i l n 'exis ta i t à 
C h y p r e a u c u n recours effectif lui p e r m e t t a n t de faire valoir son grief. 

64. L a C o u r r appe l l e q u e la règle de l ' é p u i s e m e n t des voies d e r ecour s 
i n t e r n e s énoncée à l 'ar t icle 35 § 1 de la C o n v e n t i o n vise à d o n n e r aux E ta t s 
c o n t r a c t a n t s la possibi l i té de r e d r e s s e r la s i tua t ion d a n s leur o rd re 
j u r i d i q u e i n t e r n e avant d 'avoir à r é p o n d r e de leurs ac tes d e v a n t un 
o r g a n i s m e i n t e r n a t i o n a l . Toute fo i s , si l 'ar t ic le 35 § 1 exige que les griefs 
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d e v a n t ê t r e po r t é s u l t é r i e u r e m e n t devan t la C o u r a ien t é té p r é s e n t é s à 
l ' o rgane i n t e r n e a p p r o p r i é , il n ' impose pas d ' u s e r d e r ecour s qu i ne sont 
ni a d é q u a t s ni effectifs ( a r r ê t s p réc i t és Aksoy, pp. 2275-2276, §§ 51-52, et 
Akdivar et a u t r e s , p. 1210, §§ 65-67). 

65. La C o u r ré i t è re é g a l e m e n t q u e lo r squ 'un individu formule u n e 
a l l éga t ion dé fendab le de violat ion de l 'ar t icle 3 de la Conven t ion , la notion 
d e recours effectif imp l ique , de la pa r t de l 'Etat , «des invest igat ions 
approfondies et effectives p rop res à condui re à l ' identif icat ion et à la 
puni t ion des r e sponsab les» ( a r r ê t s Aksoy préc i té , p . 2287, § 98, et Selmouni 
c. France [ G C ] , n" 25803/94, § 79, CEDFf 1999-V). 

66. En l 'espèce, la C o u r relève que , le 1 e r d é c e m b r e 1995, le r e q u é r a n t 
s 'est plaint de mauva i s t r a i t e m e n t s au m é d i a t e u r de la Répub l ique de 
C h y p r e . Selon le G o u v e r n e m e n t , c'est le p r o c u r e u r qu i l 'a encouragé à 
e n t r e p r e n d r e ce t te d é m a r c h e . La C o u r rappel le que , selon la j u r i s p r u d e n c e 
des o rganes de la Conven t ion , une p la in te au m é d i a t e u r ne cons t i tue pas en 
pr incipe une voie de recours qu'i l faut épu ise r en ve r tu de l 'art icle 35 § 1 de 
la Conven t ion (voir, mutatis mutandis, M o n t i o n c. F r ance , r e q u ê t e n" 11192/ 
84, décision de la commiss ion du 14 ma i 1987, Décisions et r a p p o r t s (DR) 52, 
p. 227). Toutefois , le r e q u é r a n t , en se p l a ignan t a u m é d i a t e u r , a a t t i r é 
l ' a t t en t ion des au to r i t é s sur ses af f i rmat ions . Le p r o c u r e u r é ta i t disposé à 
les cons idérer c o m m e crédibles . Dès lors, pour la Cour , le r e q u é r a n t a sans 
a u c u n d o u t e , à ce t te époque , a l légué de m a n i è r e « d é f e n d a b l e » avoir é té 
vic t ime d ' u n e violat ion de l 'art icle 3 de la Conven t ion . En conséquence , les 
au to r i t é s de la Répub l ique de Chypre é ta ien t d a n s l 'obligation de m e n e r 
« d e s inves t igat ions approfondies et effectives p ropres à condui re à 
l ' identif icat ion et à la puni t ion des responsables ». 

67. A la sui te de la p la in te du r e q u é r a n t , le m é d i a t e u r a m e n é une 
e n q u ê t e sur ses a l léga t ions . D a n s u n r a p p o r t publ ié le 25 avril 1996, il a 
conclu que le r e q u é r a n t avait é té m a l t r a i t é en d e u x occasions et a dés igné 
n o m m é m e n t ce r t a ins des policiers responsables . La C o u r n 'aperçoi t a u c u n e 
raison de d o u t e r de l 'effectivité de l ' enquê te du m é d i a t e u r . Toutefo is , au 
r e g a r d du droi t i n t e rne , celui-ci n ' a pas le pouvoir d ' o r d o n n e r des m e s u r e s 
ou d ' impose r des sanct ions ( p a r a g r a p h e 51 ci-dessus) . P a r t a n t , la C o u r 
e s t ime q u ' a u m o m e n t où le r appor t du m é d i a t e u r a é té publ ié , les 
au to r i t é s chypriotes ne s ' é ta ien t pas exonérées de l 'obligation qu i leur 
incombai t en ve r tu de la Conven t ion de m e n e r des invest igat ions p ropres à 
condui re à la puni t ion (et non à la s imple ident if icat ion) des responsab les . 

68. C e r t e s , le m é d i a t e u r a ouver t la voie à l ' e n g a g e m e n t des pou r su i t e s 
p é n a l e s con t r e les policiers i m p l i q u é s en t r a n s m e t t a n t son r a p p o r t a u 
Conse i l des m i n i s t r e s , au p a r l e m e n t et au p r o c u r e u r g é n é r a l de la 
R é p u b l i q u e , c o n f o r m é m e n t à l 'ar t ic le 6 § 9 des lois sur le m é d i a t e u r . Il a 
ut i l isé c e t t e p r o c é d u r e ap rè s avoir conclu q u e l 'acte l i t igieux avai t enfre in t 
les d ro i t s f o n d a m e n t a u x de la p e r s o n n e conce rnée et pouvai t cons t i t ue r 
u n e infract ion ( p a r a g r a p h e 51 ci-dessus) . C e p e n d a n t , le p r o c u r e u r géné ra l , 
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à qui il incombe d ' e n g a g e r l 'act ion publ ique e n R é p u b l i q u e d e C h y p r e , s'est 
a b s t e n u de t ou t e ini t ia t ive. 

69. Le G o u v e r n e m e n t a l l ègue q u e le p r o c u r e u r g é n é r a l n ' a pas engagé 
de pou r su i t e s car celles-ci n ' a u r a i e n t m e n é à r ien , c o m p t e t enu du 
refus de coopé re r du r e q u é r a n t . La C o u r ne t r a i t e pas l ' a r g u m e n t du 
G o u v e r n e m e n t à la l égère m a i s e s t i m e q u e les a u t o r i t é s c o m p é t e n t e s ont 
p r é s u m é t r o p r a p i d e m e n t q u e le r e q u é r a n t n 'ava i t pas l ' i n t en t ion de 
coopére r . Il faut r a p p e l e r à cet é g a r d q u e l ' in té ressé n ' a pas refusé par 
p r inc ipe de pa r t i c ipe r aux inves t iga t ions d u m é d i a t e u r . Il a r e n c o n t r é 
celui-ci à l 'hôtel L e d r a Pa lace le 5 j a n v i e r 1996. En o u t r e , le p r o c u r e u r 
g é n é r a l n 'a j a m a i s invité le r e q u é r a n t à p r e n d r e p a r t à u n e e n q u ê t e qu' i l 
au ra i t o r d o n n é e de sa p rop re ini t ia t ive. 

70. Quo i qu'i l en soit, la C o u r rappel le q u e l 'obligation qui incombe aux 
au to r i t é s i n t e rnes en ve r tu de la Conven t ion de fournir un recours effectif 
pour faire valoir des griefs défendables fondés sur l 'ar t icle 3 ne signifie pas 
néces sa i r emen t s anc t ionne r à tout pr ix les fonct ionnai res impl iqués d a n s 
les mauvais t r a i t e m e n t s a l légués . La Conven t ion r equ ie r t s e u l e m e n t des 
« inves t iga t ions p ropres à condu i re à la puni t ion des r e sponsab les» . En ce 
sens , la C o u r e s t i m e q u e les au to r i t é s c o m p é t e n t e s de la Répub l ique de 
Chypre a u r a i e n t rempl i leurs obl igat ions e n ve r tu de la Conven t i on en 
e n g a g e a n t u n e p rocédure péna le con t re les policiers q u e le m é d i a t e u r 
avait n o m m é s dans son r appo r t , quel le qu 'a i t é té l ' issue de ce t t e p rocédure . 

7 1. C e r t e s , les a u t o r i t é s i n t e r n e s ne sont pas r e s t ée s inact ives face aux 
g raves a l l éga t ions de m a u v a i s t r a i t e m e n t s d a n s l 'affaire du r e q u é r a n t . 
Toute fo i s , de l 'avis d e la C o u r , les a u t o r i t é s en ques t ion ne doivent pas 
sous -es t imer l ' i m p o r t a n c e du message qu ' e l l e s envoient à t o u t e s les 
p e r s o n n e s c o n c e r n é e s a insi q u ' a u g r a n d publ ic lorsqu 'e l les déc iden t 
d ' e n g a g e r ou non des pou r su i t e s péna le s con t re des fonc t ionnai res 
soupçonnés de t r a i t e m e n t s c o n t r a i r e s à l ' a r t ic le 3 d e la C o n v e n t i o n . Elles 
ne doivent en a u c u n cas d o n n e r l ' impress ion qu 'e l les sont d isposées à 
la isser de tels t r a i t e m e n t s impun i s . 

72. A la l umiè re de ce qu i p récède , la C o u r e s t i m e q u ' e n ra ison de 
l 'obl igat ion spéciale q u ' i m p o s e la C o n v e n t i o n aux a u t o r i t é s i n t e r n e s d a n s 
le cas d ' a l l éga t ions dé fendab les de violat ion de l 'ar t icle 3, le r e q u é r a n t , en 
p r é s e n t a n t u n e p la in te au m é d i a t e u r , s 'est a c q u i t t é de son devoir en ve r tu 
de l 'a r t ic le 35 § 1 de la C o n v e n t i o n d'offrir à l 'E ta t i n t é r e s sé la possibil i té 
de r e d r e s s e r la s i tua t ion d a n s son o rd re j u r i d i q u e i n t e r n e avan t d 'avoir à 
r é p o n d r e de ses ac tes d e v a n t u n o r g a n i s m e i n t e r n a t i o n a l . La seule façon 
de r e d r e s s e r la s i t ua t ion d a n s les c i r cons tances d e l 'espèce consis ta i t à 
e n g a g e r u n e p r o c é d u r e péna l e con t r e les policiers imp l iqués e t , eu éga rd 
à l 'ar t icle 6 § 9 des lois su r le m é d i a t e u r , une p la in te p r é s e n t é e à celui-ci 
a u r a i t dû n o r m a l e m e n t d é b o u c h e r sur ce r é su l t a t . 

73. Il s 'ensui t q u e l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t doit ê t re 
r e je tée . 
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C. S u r l ' o b s e r v a t i o n d e l 'art ic le 3 d e la C o n v e n t i o n 

74. Selon le r e q u é r a n t , le t r a i t e m e n t a u q u e l il a é t é s o u m i s doi t ê t r e 
qualif ié de t o r t u r e , vu la b r u t a l i t é des policiers et leur i n t e n t i o n spécif ique 
de lui a r r a c h e r des aveux. Toute fo i s , il p r é t e n d ne pas ê t r e en m e s u r e de 
p rodu i r e les négat i fs des p h o t o g r a p h i e s qu ' i l a p r é s e n t é e s c o m m e moyens 
de p reuve . 

75. Le G o u v e r n e m e n t souscr i t à l ' appréc ia t ion des faits pa r la 
C o m m i s s i o n . 

76. Celle-ci e s t ime q u e les policiers imp l iqués d a n s l ' a r r e s t a t i on du 
r e q u é r a n t l 'ont blessé i n t e n t i o n n e l l e m e n t , sans a u c u n e jus t i f i ca t ion . Les 
b lessures en ques t i on ont é té infligées au m o m e n t de l ' a r r e s t a t i on , a p r è s 
q u e le r e q u é r a n t eu t é t é m e n o t t e , e t t ou t de su i te a p r è s . Eu é g a r d à 
l ' i nce r t i tude q u a n t à la gravi té des b lessures , dont les « r e t o u c h e s » 
a p p o r t é e s aux p h o t o g r a p h i e s soumises par le r e q u é r a n t sont en pa r t i e 
r e sponsab l e s , et a u fait qu ' e l l e s on t é t é infligées s u r u n e d u r é e b rève , a u 
cours d ' une pér iode par a i l leurs de forte tens ion émo t ionne l l e , la 
C o m m i s s i o n e s t ime q u e le t r a i t e m e n t subi p a r le r e q u é r a n t ne doit pas 
ê t r e qualif ié de t o r t u r e mais de t r a i t e m e n t i n h u m a i n . 

77. La C o u r rappe l le que l 'ar t ic le 3 consacre l 'une des va leurs 
f o n d a m e n t a l e s des sociétés d é m o c r a t i q u e s . M ê m e d a n s les c i r cons tances 
les plus difficiles, telle la l u t t e con t r e le c r ime o rgan i sé , la C o n v e n t i o n 
p roh ibe en t e r m e s absolus la t o r t u r e et les pe ines ou t r a i t e m e n t s 
i n h u m a i n s ou d é g r a d a n t s ( a r r ê t Selmouni p réc i t é , § 95) . Bien e n t e n d u , les 
mauva i s t r a i t e m e n t s doivent a t t e i n d r e un m i n i m u m de grav i té pour 
re lever de l 'ar t ic le 3 ( a r r ê t I r l a n d e c. R o y a u m e - U n i d u 18 j a n v i e r 1978, 
sér ie A n° 25, p . 65, § 162). Toute fo i s , pour d é t e r m i n e r s'il y a lieu de 
qual i f ier de t o r t u r e u n e forme pa r t i cu l i è r e de mauva i s t r a i t e m e n t s , la 
C o u r doit avoir é g a r d à la d i s t inc t ion , q u e c o m p o r t e l 'ar t ic le 3 , e n t r e 
ce t t e not ion et celle des t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s . Ainsi 
qu 'e l l e l'a re levé p r é c é d e m m e n t , ce t t e d i s t inc t ion pa ra î t avoir é té 
consacrée pa r la Conven t i on pour m a r q u e r d ' une spécia le in famie des 
t r a i t e m e n t s i n h u m a i n s dé l ibé rés p rovoquan t d e fort g raves et c ruel les 
souffrances ( a r r ê t Selmouni p r éc i t é , § 96). 

78. Le G o u v e r n e m e n t r e c o n n a î t q u ' a u m o m e n t de l ' a r r e s t a t i o n du 
r e q u é r a n t et i m m é d i a t e m e n t a p r è s , des pol iciers on t i n t e n t i o n n e l l e m e n t 
infligé à l ' in té ressé des mauva i s t r a i t e m e n t s qui n ' é t a i e n t pas nécessa i res 
d a n s les c i r cons tances de l ' espèce . Toutefo is , à l ' ins ta r de la C o m m i s s i o n , 
la C o u r e s t i m e qu ' i l n ' a p a s é t é d é m o n t r é q u e le bu t des pol ic iers é ta i t de 
lui a r r a c h e r des aveux. En o u t r e , c o m m e l'a soul igné la C o m m i s s i o n , les 
b lessures ont é t é infligées au r e q u é r a n t sur u n e c o u r t e pé r iode , p le ine de 
tens ions et d ' é m o t i o n s . La C o u r ne peu t non p lus ignore r l ' i nce r t i tude 
q u a n t à la g rav i té des b lessures du r e q u é r a n t , l aque l le découle en pa r t i e 
des « r e t o u c h e s » a p p o r t é e s a u x p h o t o g r a p h i e s qui a c c o m p a g n e n t la 
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fo rmule de r e q u ê t e ; or le r e q u é r a n t n ' a r ien fait pour d iss iper ce t t e 
i n c e r t i t u d e devan t la C o u r . Enfin, celle-ci re lève l ' absence de p reuve 
d é m o n t r a n t de m a n i è r e conva incan t e que les mauva i s t r a i t e m e n t s en 
ques t i on ont eu p o u r l ' in té ressé des conséquences à long t e r m e . 

79. A la l umiè r e de ce qui p r écède , la C o u r e s t ime q u e les mauva i s 
t r a i t e m e n t s infligés au r e q u é r a n t ne s a u r a i e n t ê t r e qual if iés de t o r t u r e . 
C e l a é t a n t , ils é t a i en t assez g raves p o u r ê t r e cons idé rés c o m m e 
i n h u m a i n s . Dès lors, il y a eu violat ion de l 'ar t icle 3 de la Conven t ion . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 1 DE LA 
C O N V E N T I O N 

80. Le r e q u é r a n t s o u t i e n t q u e son a r r e s t a t i o n é ta i t i l légale. Il invoque 
l 'ar t icle 5 § 1 de la C o n v e n t i o n , ainsi libellé : 

« I. T o u t e p e r s o n n e a d r o i t à la l i b e r t é et à la s û r e t é . N u l ne p e u t ê t r e p r ivé de s a 

l i b e r t é , s a u f d a n s 1rs c i s s u i v a n t s ci selon l e s vi >irs l éga l e s : 

a ) s'il es t d é t e n u r é g u l i è r e m e n t a p r è s c o n d a m n a t i o n p a r u n t r i b u n a l c o m p é t e n t : 

b) s ' i l a fait l 'objet d ' u n e a r r e s t a t i o n ou d ' u n e d é t e n t i o n r é g u l i è r e s p o u r i n s o u m i s s i o n 

à u n e o r d o n n a n c e r e n d u e , c o n f o r m é m e n t à la loi, p a r u n t r i b u n a l ou e n v u e d e g a r a n t i r 

l ' e x é c u t i o n d ' u n e o b l i g a t i o n p r e s c r i t e p a r la loi ; 

c) s'il a é t é a r r ê t é et d é t e n u e n v u e d ' ê t r e c o n d u i t d e v a n t l ' a u t o r i t é j u d i c i a i r e 

c o m p é t e n t e , l o r s q u ' i l y a d e s r a i s o n s p l a u s i b l e s d e s o u p ç o n n e r q u ' i l a c o m m i s u n e 

i n f r a c t i o n ou q u ' i l y a d e s m o t i f s r a i s o n n a b l e s d e c r o i r e à la n é c e s s i t é d e l ' e m p ê c h e r d e 

c o m m e t t r e u n e i n f r a c t i o n ou d e s ' e n f u i r a p r è s l ' a c c o m p l i s s e m e n t d e cel le-ci ; 

d) s'il s 'agi t de la d é t e n t i o n r é g u l i è r e d ' u n m i n e u r , d é c i d é e p o u r son é d u c a t i o n 

s u r v e i l l é e ou d e sa d é t e n t i o n r é g u l i è r e , af in d e le t r a d u i r e d e v a n t l ' a u t o r i t é c o m p é t e n t e ; 

e ) s'il s ' ag i t d e la d é t e n t i o n r é g u l i è r e d ' u n e p e r s o n n e s u s c e p t i b l e d e p r o p a g e r u n e 
m a l a d i e c o n t a g i e u s e , d ' u n a l i é n é , d ' u n a l c o o l i q u e , d ' u n t o x i c o m a n e ou d ' u n v a g a b o n d ; 

f) s'il s ' ag i t d e l ' a r r e s t a t i o n ou d e la d é t e n t i o n r é g u l i è r e s d ' u n e p e r s o n n e p o u r 

l ' e m p ê c h e r d e p é n é t r e r i r r é g u l i è r e m e n t d a n s le t e r r i t o i r e , ou c o n t r e l a q u e l l e u n e 

p r o c é d u r e d ' e x p u l s i o n ou d ' e x t r a d i t i o n e s t e n c o u r s . » 

8 1 . Le r e q u é r a n t p r é t e n d avoir é t é a r r ê t é d a n s la zone t a m p o n a lors 
qu' i l cul t ivai t i n n o c e m m e n t son c h a m p . L 'opé ra t i on a imp l iqué un 
n o m b r e d i s p r o p o r t i o n n é de policiers et de j o u r n a l i s t e s . L ' i l légal i té de son 
a r r e s t a t i o n a e n t a c h é t o u t e la pé r iode de d é t e n t i o n u l t é r i e u r e . 

82. Le G o u v e r n e m e n t souscri t à la conclusion de la C o m m i s s i o n selon 
laquel le l ' a r r e s t a t i on du r e q u é r a n t n ' a pas enfre in t l 'ar t icle 5 § 1 de la 
Conven t ion , pu i squ 'e l l e a eu lieu d a n s la zone con t rô l ée pa r le 
g o u v e r n e m e n t et se fondai t su r un soupçon r a i sonnab le q u e le r e q u é r a n t 
se fût livré au trafic de s tupé f i an t s . 
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83 . La C o u r cons t a t e qu 'e l le est en s u b s t a n c e conf ron tée à d e u x réc i t s 
d i f fé rents d e s c i r cons tances e n t o u r a n t l ' a r r e s t a t i on du r e q u é r a n t p a r la 
police de la R é p u b l i q u e de C h y p r e . C o n s i d é r a n t qu 'e l le a a d m i s les faits 
tels q u ' é t a b l i s pa r la C o m m i s s i o n , la C o u r ne peu t q u e conc lure q u e le 
r e q u é r a n t a é té a r r ê t é sur la base d 'un soupçon r a i sonnab le qu ' i l ait 
c o m m i s u n e infract ion p é n a l e . Dès lors, il n 'y a pas eu viola t ion de 
l 'ar t ic le 5 § 1 de la C o n v e n t i o n . 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 2 DE LA 
C O N V E N T I O N 

84. Le r e q u é r a n t se p la in t de n 'avoir j a m a i s é té informé des cha rges 
po r t ée s à son e n c o n t r e , en violat ion de l 'ar t ic le 5 § 2 de la C o n v e n t i o n , 
ainsi libellé : 

« T o u t e p e r s o n n e a r r ê t é e do i t ê t r e i n f o r m é e , d a n s le p l u s c o u r t d é l a i et d a n s u n e 
l a n g u e q u ' e l l e c o m p r e n d , d e s r a i s o n s d e s o n a r r e s t a t i o n e t d e t o u t e a c c u s a t i o n p o r t é e 
c o n t r e e l l e . » 

85 . Le G o u v e r n e m e n t souscr i t à la conclusion de la C o m m i s s i o n selon 
laque l le l 'ar t icle 5 § 2 a é t é r e s p e c t é . La C o m m i s s i o n a relevé à cet é g a r d 
q u e le r e q u é r a n t a é t é a r r ê t é en f lagran t déli t . En o u t r e , il a é t é 
e x p r e s s é m e n t in formé des soupçons qui pe sa i en t su r lui à deux repr i ses 
au moins à l 'hôpi ta l de L a r n a k a , d ' abo rd pa r le policier Vr ionis le soir de 
son a r r e s t a t i o n puis p a r les policiers qui l 'ont i n t e r r o g é le 9 oc tobre 1995. 
Le r e q u é r a n t pa r la i t g rec et l 'un des pol iciers qui l'a i n t e r rogé le 9 oc tobre 
1995 par la i t t u rc . P a r c o n s é q u e n t , l ' in té ressé connaissa i t les ra i sons de son 
a r r e s t a t i o n . 

86. C o n s i d é r a n t qu 'e l l e a accep té les faits tels qu ' é t ab l i s p a r la 
C o m m i s s i o n , la C o u r e s t ime q u e le r e q u é r a n t a é té informé d a n s le plus 
cour t dé la i et d a n s u n e l angue qu ' i l c o m p r e n a i t des ra i sons de son 
a r r e s t a t i o n et de t o u t e accusa t ion p o r t é e con t r e lui. Dès lors, il n 'y a pas 
eu viola t ion de l 'ar t icle 5 § 2 de la Conven t i on . 

V. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 3 DE LA 
C O N V E N T I O N 

87. Le r e q u é r a n t se p la in t de ne pas avoir é t é t r a d u i t auss i tô t d e v a n t 
u n j u g e ap rè s son a r r e s t a t i o n , au m é p r i s de l 'ar t icle 5 § 3 de la C o n v e n t i o n , 
ainsi libellé : 

« T o u t e p e r s o n n e a r r ê t é e o u d é t e n u e , d a n s les c o n d i t i o n s p r é v u e s a u p a r a g r a p h e 1 c) 
d u p r é s e n t a r t i c l e , do i t ê t r e a u s s i t ô t t r a d u i t e d e v a n t u n j u g e ou u n a u t r e m a g i s t r a t 
h a b i l i t é p a r la loi à e x e r c e r d e s fonc t ions j u d i c i a i r e s (...) » 
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88 . Selon l ' i n té ressé , l ' aud i t ion p a r le j u g e qu i lui a r e n d u visite à 
l 'hôpi ta l le 8 oc tobre 1995 s'est r é d u i t e à u n e fo rmal i t é . P a r a i l leurs , le 
j u g e en ques t i on ne lui a pas ind iqué les ra isons de sa mise en d é t e n t i o n . 

89. Le G o u v e r n e m e n t souscri t au cons ta t de non-violat ion de 
l 'a r t ic le 5 § 3 de la C o n v e n t i o n auque l est p a r v e n u e la C o m m i s s i o n , 
l aque l le note q u e le r e q u é r a n t a c o m p a r u le 8 oc tobre 1995 d e v a n t un 
j u g e qu i a e x a m i n é les c i r cons tances mi l i t an t en faveur ou à l ' encon t rc de 
sa d é t e n t i o n avant de l ' incarcére r . 

90. C o n s i d é r a n t qu 'e l le a a ccep t é les faits tels qu ' é t ab l i s pa r la 
C o m m i s s i o n , la C o u r e s t i m e q u e la c o m p a r u t i o n du r e q u é r a n t devan t 
le j u g e à l 'hôpi ta l de L a r n a k a le 8 oc tobre 1995 suffit à a s s u r e r le 
respect de l 'ar t ic le 5 § 3. Dès lors, il n 'y a pas eu violat ion de ce t t e 
d isposi t ion. 

VI. SUR ÏA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 4 DE LA 
C O N V E N T I O N 

9 1 . Le r e q u é r a n t se p la in t d ' un m a n q u e m e n t à l 'ar t ic le 5 § 4 de la 
C o n v e n t i o n , a insi libellé : 

« T o u t e p e r s o n n e p r i v é e d e s a l i b e r t é p a r a r r e s t a t i o n ou d é t e n t i o n a le d ro i t 
d ' i n t r o d u i r e u n r e c o u r s d e v a n t u n t r i b u n a l , a f in q u ' i l s t a t u e à b r e l d é l a i s u r la l éga l i t é 
de s a d é t e n t i o n et o r d o n n e sa l i b é r a t i o n si la d é t e n t i o n es t i l l éga le . » 

92. L ' i n t é r e s sé p r é t e n d ne pas avoir eu l 'occasion de c o n t e s t e r la 
légal i té de sa d é t e n t i o n p a r c e qu ' i l é t a i t sous l'effet d e la t o r t u r e et des 
m é d i c a m e n t s . En o u t r e , il ne d isposai t pas d ' un i n t e r p r è t e . 

93 . Le G o u v e r n e m e n t a d h è r e à l 'avis de la C o m m i s s i o n , qu i a conclu au 
respec t de l 'ar t icle 5 § 4 de la C o n v e n t i o n , les ju r id i c t ions i n t e r n e s ayant 
con t rô lé la légal i té de la d é t e n t i o n du r e q u é r a n t les 16 et 20 oc tobre 1995. 

94. La C o u r r appe l l e q u e l 'ar t ic le 5 § 4 de la C o n v e n t i o n exige que la 
p r o c é d u r e en ques t ion revê te un c a r a c t è r e jud ic i a i r e et offre des g a r a n t i e s 
a d a p t é e s à la n a t u r e de la pr iva t ion d e l iber té l i t ig ieuse ( a r r ê t Megyer i 
c. A l l e m a g n e du 12 ma i 1992, série A n° 237-A, pp . 11-12, § 22, et a r r ê t 
B o u a m a r c. Be lg ique du 29 février 1988, série A n" 129, p . 24, § 60) . Il 
n 'es t pas exclu q u ' u n cont rô le ju r id ic t ionne l pé r iod ique et a u t o m a t i q u e 
d e la léga l i té d e la d é t e n t i o n p a r un t r i b u n a l puisse a s s u r e r le r e spec t des 
ex igences de l 'ar t icle 5 § 4 ( a r r ê t Megye r i p réc i t é , loc. cit.). 

95. La C o u r re lève q u ' à la su i t e de l ' aud ience qu i s 'est dé rou lée à 
l 'hôpi ta l de L a r n a k a le 8 oc tobre 1995, la légal i té de la d é t e n t i o n du 
r e q u é r a n t a é té vérifiée à deux rep r i ses , le 16 oc tobre 1995 d a n s le cad re 
d ' un cont rô le a u t o m a t i q u e , et le 20 oc tobre 1995 à la su i t e d ' u n e d e m a n d e 
de l ibéra t ion cond i t ionne l l e . Le r e q u é r a n t é ta i t l é g a l e m e n t r e p r é s e n t é 
aux d e u x occasions. D è s lors, il n 'y a pas eu violat ion de l 'ar t icle 5 § 4 de 
la Conven t ion . 
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VII. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 
C O N V E N T I O N 

96. Le r e q u é r a n t se p la in t de ne pas avoir disposé d 'un r ecour s effectif 
pour faire valoir ses griefs t i rés de l 'ar t icle 3. Il invoque l 'ar t icle 13 de la 
C o n v e n t i o n , ainsi libellé : 

« T o u t e p e r s o n n e d o n t les d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io lés , a d r o i t à l ' o c t ro i d ' u n r e c o u r s effect i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e d e l e u r s 

f o n c t i o n s off ic ie l les .» 

97. Le r e q u é r a n t a l l ègue q u e le fait qu ' i l soit un Chypr io t e t u rc l'a 
e m p ê c h é d ' ob t en i r r é p a r a t i o n d e v a n t les t r i b u n a u x de la R é p u b l i q u e de 
C h y p r e . A son avis, le j u g e qui lui a r e n d u visite à l 'hôpi ta l a u r a i t dû 
o r d o n n e r i m m é d i a t e m e n t l ' ouver tu re d ' une e n q u ê t e péna le et le 
p r o c u r e u r géné ra l a u r a i t dû de l u i -même e n g a g e r l 'act ion pub l ique , ce 
qu i lui a u r a i t d o n n é la possibil i té d ' i n t e rven i r en t a n t q u e p a r t i e civile et 
d ' ob t en i r des d o m m a g e s - i n t é r ê t s . 

98. Selon le G o u v e r n e m e n t , pour e x a m i n e r la ques t ion du respec t de 
l 'ar t ic le 13 de la C o n v e n t i o n , la C o u r doit cons idé re r les r ecours 
d isponibles à C h y p r e dans leur e n s e m b l e , et non i so lément . Le r e q u é r a n t 
a u r a i t pu e n g a g e r u n e p r o c é d u r e civile. Selon la j u r i s p r u d e n c e , u n e ac t ion 
en r é p a r a t i o n cons t i tue u n recours effectif qu ' i l faut épu i se r s ' ag issant 
d ' a l l éga t ions de mauva i s t r a i t e m e n t s con t r a i r e s à l 'ar t icle 3 de la 
C o n v e n t i o n ( a r r ê t Cos te l lo -Rober t s c. R o y a u m e - U n i du 25 m a r s 1993, 
sér ie A n" 2 4 7 - C ; M. c. F r a n c e , r e q u ê t e n" 10078/82, décis ion de la 
C o m m i s s i o n du 13 d é c e m b r e 1984, D R 4 1 , p . 103 ; M c Q u i s t o n 
c. R o y a u m e - U n i , r e q u ê t e n" 11208/84, décision de la C o m m i s s i o n du 
4 m a r s 1986, D R 46, p . 182; Rib i t sch c. A u t r i c h e , r e q u ê t e n" 17544/90, 
décis ion de la C o m m i s s i o n du 4 m a i 1993, D R 74, p . 129), et r ien ne 
prouve l ' exis tence d ' u n e p r a t i q u e a d m i n i s t r a t i v e de m a u v a i s t r a i t e m e n t s . 
De p lus , si le r e q u é r a n t avai t accep té de coopére r , le p r o c u r e u r g é n é r a l 
a u r a i t p rocédé à un e x a m e n i n d é p e n d a n t ; il a u r a i t é g a l e m e n t pu 
e n g a g e r l 'act ion p u b l i q u e . Le r e q u é r a n t a u r a i t pu l u i - m ê m e i n s t i t u e r u n e 
p r o c é d u r e péna l e ou u n e ac t ion civile visant à faire d é c l a r e r i l légale la 
condu i t e d ' a g e n t s de l 'E ta t et à o b t e n i r des d o m m a g e s - i n t é r ê t s . Le 
r a p p o r t dé ta i l l é du m é d i a t e u r n e doit pas ê t r e ignoré lo rsqu 'on e x a m i n e 
l ' ensemble des recours d isponib les en droi t chypr io te ( a r r ê t L e a n d e r 
c. Suède du 26 m a r s 1987, sér ie A n" 116, pp. 30-32, §§ 80-84). 

99. A la l u m i è r e de la j u r i s p r u d e n c e , la C o m m i s s i o n a e s t imé q u ' u n e 
ac t ion en r é p a r a t i o n n ' a u r a i t pas fourni a u r e q u é r a n t un recours effectif. 
D e plus, le G o u v e r n e m e n t n 'avai t invoqué a u c u n p r é c é d e n t où u n e 
p r o c é d u r e engagée p a r un pa r t i cu l i e r c o n t r e des policiers i nc r iminés de 
t o r t u r e et de t r a i t e m e n t s i n h u m a i n s a u r a i t abou t i . Quo i qu ' i l en soit, 
d a n s le cas du r e q u é r a n t , la t o l é r ance à l ' égard d ' un tel t r a i t e m e n t s 'est 
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man i f e s t ée au plus h a u t n iveau admin is t ra t i f . En c o n s é q u e n c e , seule une 
e n q u ê t e ayan t le sou t ien de la plus h a u t e a u t o r i t é de p o u r s u i t e de la 
R é p u b l i q u e a u r a i t eu des chances r a i sonnab le s de succès . C e p e n d a n t , le 
p r o c u r e u r g é n é r a l n ' a e n g a g é de p o u r s u i t e s con t r e a u c u n des policiers 
impl iqués d a n s l 'affaire du r e q u é r a n t . La C o m m i s s i o n a donc conclu à la 
viola t ion de l 'ar t ic le 13 de la Conven t ion . 

100. La C o u r r appe l l e q u e sa conclusion selon laque l le le r e q u é r a n t 
avai t épuisé les voies de recours i n t e r n e s se fonde sur les é l é m e n t s 
s u i v a n t s : le r e q u é r a n t , en se p l a i g n a n t au m é d i a t e u r , a d o n n é aux 
a u t o r i t é s la possibi l i té de r ed r e s se r la s i t ua t ion en o r d o n n a n t l ' ouve r tu re 
d ' inves t iga t ions p r o p r e s à condu i re à l ' ident i f icat ion et à la pun i t i on des 
policiers i m p l i q u é s ; il s 'agissai t du seul r ecours a p p r o p r i é p o u r le type de 
violat ion l i t ig ieuse ; toutefois , le p r o c u r e u r g é n é r a l , qu i est le 
fonc t ionna i re c h a r g é de m e t t r e en œ u v r e l 'act ion pub l ique , n ' a pris 
a u c u n e m e s u r e en ce sens . Souscr ivant aux conclus ions qui p r é c è d e n t , la 
C o u r e s t ime qu ' i l y a eu violat ion de l 'ar t ic le 13 de la Conven t i on . 

VIII. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

101. S 'agissant de son gr ief re la t i f à l ' absence de recours lui p e r m e t t a n t 
de s o u m e t t r e sa p r é t e n t i o n au r e g a r d de l 'ar t ic le 3, le r e q u é r a n t invoque 
é g a l e m e n t l 'ar t icle 6 § 1 de la C o n v e n t i o n , qu i dispose q u e : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e so i t e n t e n d u e é q u i t a b l e m e n t (...) p a r u n 
t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s e t o b l i g a t i o n s d e c a r a c t è r e 
civil ( . . . ) . , 

102. La C o u r a tou jours e s t imé qu ' i l convena i t d ' e x a m i n e r des griefs 
c o n c e r n a n t le défau t a l légué de r ecour s p o u r faire valoir des p l a in t e s de 
t o r t u r e s et de t r a i t e m e n t s i n h u m a i n s sous l 'angle de l 'ar t ic le 13 de la 
Conven t i on (voir, p a r m i d ' a u t r e s , l ' a r rê t Aydtn c. T u r q u i e du 
25 s e p t e m b r e 1997, Recueil 1997-VI, p . 1895, § 102). Dès lors , a u c u n e 
ques t ion d i s t inc te ne se pose sur le t e r r a i n de l 'ar t icle 6 § 1 de la 
Conven t ion . 

IX. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

103. Aux t e r m e s de l 'a r t ic le 41 de la Conven t ion , 

«Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n de la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t si le 
d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f a c e r q u ' i m p a r f a i t e m e n t les 
c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 
s a t i s f a c t i o n é q u i t a b l e . » 
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A. D o m m a g e 

104. Le r e q u é r a n t r é c l a m e 15 193,75 livres s t e r l ing (GBP) au t i t r e de 
la p e r t e de r evenus p e n d a n t sa pé r iode de d é t e n t i o n . Il d e m a n d e 
é g a l e m e n t 96 000 G B P pour la p e r t e de r evenus r é s u l t a n t de son 
incapac i té de t ravai l due aux mauva i s t r a i t e m e n t s . Ses p r é t e n t i o n s pour 
d o m m a g e m o r a l s 'é lèvent à 500 000 G B P . 

105. Le G o u v e r n e m e n t e s t i m e que les s o m m e s r é c l a m é e s p a r le 
r e q u é r a n t sont excessives. Selon lui, il n ' a pas é té prouvé q u e l ' in té ressé 
é ta i t incapab le de t ravai l le r . 

106. La C o u r rappe l le qu 'e l le a conclu à la non-violat ion de l 'ar t ic le 5 
de la Conven t i on . Elle e s t i m e é g a l e m e n t q u e le r e q u é r a n t n ' a pas 
d é m o n t r é q u e les mauva i s t r a i t e m e n t s qu ' i l a subis ont e n t r a î n é u n e 
incapac i t é d e t rava i l le r . Q u a n t à sa d e m a n d e a u t i t r e d u d o m m a g e 
mora l , la C o u r , s t a t u a n t en é q u i t é , lui a l loue 10 000 G B P . 

B. Fra is e t d é p e n s 

107. Le r e q u é r a n t r éc l ame 5 800 G B P pour frais et d é p e n s 
c o r r e s p o n d a n t à la p r o c é d u r e i n t e r n e et 5 0 0 0 0 G B P au t i t r e des frais et 
d é p e n s exposés devan t les o r g a n e s de S t r a s b o u r g . 

108. La C o u r r appe l l e qu 'e l l e ne p e u t accorder que les frais et d é p e n s 
qu i on t é té r é e l l e m e n t et n é c e s s a i r e m e n t exposés et é t a i en t r a i sonnab le s 
q u a n t à leur t aux (voir, p a r m i d ' a u t r e s , l ' a r rê t M e n t e § et a u t r e s c. T u r q u i e 
du 28 n o v e m b r e 1997,Recueil 1997-VIII, p . 2719, § 107). Elle relève q u e le 
r e q u é r a n t , s'il n ' a j a m a i s d e m a n d é l ' ass is tance judicia i re à la C o m m i s s i o n , 
a bénéficié de c e t t e ass i s tance devan t la C o u r . En o u t r e , la seule p reuve 
q u e l ' in té ressé a fournie c o n c e r n a n t les m o n t a n t s r é c l a m é s é ta i t u n reçu 
d ' h o n o r a i r e s du cab ine t E r d a g , M e n t e s et Pe l ides . O r ce cab ine t n ' a j a m a i s 
r e p r é s e n t é le r e q u é r a n t d a n s u n e p r o c é d u r e i n t e r n e v isant à o b t e n i r 
r é p a r a t i o n p o u r les m a u v a i s t r a i t e m e n t s subis , le seul aspect de l 'affaire 
pour leque l la C o u r a conclu à la viola t ion de la Conven t ion . A la l u m i è r e 
de ce qu i p r é c è d e , la C o u r , s t a t u a n t en é q u i t é , a l loue au r e q u é r a n t 
400 G B P au t i t r e des frais et d é p e n s p o u r la p r o c é d u r e d e v a n t la 
C o m m i s s i o n , en pa r t i cu l i e r pa rce que le r e q u é r a n t a dû se faire 
r e p r é s e n t e r à l ' aud i t ion des t é m o i n s à C h y p r e . 

C. I n t é r ê t s m o r a t o i r e s 

109. Selon les i n fo rma t ions dont la C o u r d ispose , le t a u x d ' i n t é r ê t 
légal appl icab le à C h y p r e à la d a t e d ' adop t ion du p r é s e n t a r r ê t est 
de 8 % l 'an. 
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P A R C E S M O T I F S , L A C O U R 

1. Rejette, pa r six voix con t re u n e , l ' except ion p r é l i m i n a i r e du 
G o u v e r n e m e n t re la t ive à l 'ar t icle 3 de la C o n v e n t i o n ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 3 de la Conven t ion ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu viola t ion de l 'ar t ic le 5 § 1 de la 
Conven t i on ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l n'y a pas eu violat ion de l 'ar t icle 5 § 2 de la 
Conven t i on ; 

5. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 5 § 3 de la 
Conven t i on ; 

6. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 5 § 4 de la 
Conven t i on ; 

7. Dit, p a r six voix con t r e u n e , qu ' i l y a eu v io la t ion de l 'ar t icle 13 de la 
C o n v e n t i o n ; 

8. Dit, à l ' u n a n i m i t é , q u ' a u c u n e ques t i on d i s t inc te ne se pose sous l 'angle 
de l 'ar t ic le 6 § 1 de la C o n v e n t i o n ; 

9. Dit, à l ' u n a n i m i t é , 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t ro is mois, 
les s o m m e s s u i v a n t e s : 10000 G B P (dix mil le livres s te r l ing) pour 
d o m m a g e m o r a l , et 400 G B P ( q u a t r e cen t s livres s te r l ing) p o u r frais 
et d é p e n s , plus tou t m o n t a n t pouvan t ê t r e d û a u t i t r e de la t axe sur la 
va l eu r a jou tée ; 
b) q u e ce m o n t a n t se ra à m a j o r e r d ' un i n t é r ê t s imple de 8 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

10. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t i s fac t ion équ i t ab l e pour le 

Fai t en ang la i s , puis c o m m u n i q u é p a r écrit le 21 d é c e m b r e 2000, en 
appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t a u x ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 
d i s s iden te de M. Loizou. 

su rp lus . 

Vincen t BERGE;R 
Greffier 

An ton io PASTOR RJDRUEJO 
P ré s iden t 

A.P.R. 
V.B. 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E L O I Z O U 

(Traduction) 

1. Dès lors que l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t re la t ive au 
n o n - é p u i s e m e n t d e s voies d e r ecour s i n t e r n e s par le r e q u é r a n t a é t é 
r e j e t ée , j e souscris sans difficulté aux conclus ions de la major i t é re la t ives 
à la violat ion de l 'ar t icle 3 de la C o n v e n t i o n et à l ' appl ica t ion de l 'ar t icle 4 1 , 
ainsi q u ' à son cons ta t de non-viola t ion d e l 'ar t ic le 5 §§ 1, 2, 3 , 4 et d e 
l 'ar t ic le 6 § 1 de la Conven t ion . 

J e suis en désaccord avec le r a i s o n n e m e n t de la major i t é de la C o u r sur 
d e u x p o i n t s : t ou t d ' a b o r d le re je t d e l ' except ion p r é l i m i n a i r e d u 
G o u v e r n e m e n t re la t ive au n o n - é p u i s e m e n t des voies de recours i n t e r n e s 
pa r le r e q u é r a n t au r e g a r d de l 'ar t ic le 35 § 1 de la Conven t ion , et ensu i t e 
le cons t a t d e v io la t ion de l 'a r t ic le 13 d e la C o n v e n t i o n . 

2. Pour q u e l 'on c o m p r e n n e m i e u x m o n point de vue su r ces d e u x 
ques t i ons , j ' a i m e r a i s d o n n e r un bre f a p e r ç u du droi t i n t e r n e p e r t i n e n t . 

3 . L ' a d m i n i s t r a t i o n de la j u s t i ce p é n a l e à C h y p r e depu i s plus d ' u n 
siècle et , auss i b ien, le code de p r o c é d u r e péna l e et la loi su r les p reuves 
ont é té ca lqués sur le sy s t ème accusa to i re de la common law ang la i se , qu ' i l s 
su ivent tou jours d a n s les faits . Ces règles sont consac rées au c h a p i t r e 155 
du code de p r o c é d u r e péna le et au c h a p i t r e 9 de la loi sur les p reuves , 
r e s p e c t i v e m e n t . En v e r t u de ces d ispos i t ions , les t é m o i n s subissent u n 
i n t e r r o g a t o i r e , un c o n t r e - i n t e r r o g a t o i r e , puis u n nouvel i n t e r r o g a t o i r e 
d e v a n t le t r i buna l en p ré sence du p révenu . Ces p r inc ipes sont 
m a i n t e n a n t énoncés à l 'ar t icle 12.5 de la C o n s t i t u t i o n , qu i r e p r o d u i t en 
fait l 'ar t icle 6 § 3 de la Conven t ion . 

P a r a i l leurs , il s 'agit d ' u n sys t ème d a n s l eque l la p r é s o m p t i o n 
d ' i nnocence est u n p r inc ipe p r o f o n d é m e n t a n c r é et consacré é g a l e m e n t 
pa r l ' a r t ic le 12.4 de la C o n s t i t u t i o n et l 'ar t ic le 6 § 2 de la C o n v e n t i o n . La 
c h a r g e de p rouve r la cu lpabi l i té d u p r é v e n u au -de l à de tou t d o u t e 
r a i sonnab le pèse sur l ' accusat ion , et le droi t de g a r d e r le s i lence et de ne 
pas s ' i nc r imine r so i -même à tout s t ade de la p r o c é d u r e est d û m e n t g a r a n t i 
à tou t suspec t ou p r é v e n u . 

4. L 'a r t ic le 3 du c h a p i t r e 9 de la loi sur les p reuves in t rodu i t le dro i t 
ang la i s de la p reuve . Il dispose q u e « d a n s le c ad re de t ou t e p r o c é d u r e 
civile ou p é n a l e , u n t r i b u n a l , d a n s les l imi te s d e ses c o m p é t e n c e s , doi t 
app l ique r , dès lors q u e les c i r cons tances le p e r m e t t e n t , le droi t et les 
règles de la p reuve tels q u ' e n v igueur en A n g l e t e r r e au 5 n o v e m b r e 1914». 

L ' u n des p r inc ipes f o n d a m e n t a u x consac rés d a n s la loi sur les p reuves 
est le p r inc ipe i n t e r d i s a n t les p reuves pa r ouï -d i re . Il exis te ce r t a ines 
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excep t ions à ce pr inc ipe , ma i s a u c u n e d ' e n t r e elles ne conce rne la p r é s e n t e 
affaire. C e t t e règ le est p r é c i s é m e n t é n o n c é e c o m m e s u i t : « U n e 
af f i rmat ion a u t r e q u e celles qu i sont fo rmulées p a r u n e p e r s o n n e qui 
dépose dans le c ad re de la p r o c é d u r e est i r recevable en t a n t q u e p reuve 
d u fait qu i est s o u t e n u . » 

C e t t e déf ini t ion a é té exp l i c i t emen t a d o p t é e p a r la C h a m b r e des lords 
d a n s l 'affaire R. v. Sharp ( 1988), AUEnglandReports, vol. 1, p . 68. C o m m e il 
est dit d a n s Cross and Tapper on Evidence (8'' édi t ion , p . 564) : « C e t t e règle 
s ' appl ique à tous les types d ' a f f i rmat ions , qu ' e l l e s soient e x p r i m é e s 
o r a l e m e n t , p a r écr i t ou à t r ave r s un c o m p o r t e m e n t . » 

La ra ison de c e t t e règle se fonde n o t a m m e n t sur la foi d a n s les ve r tu s 
du c o n t r e - i n t e r r o g a t o i r e pour ép rouve r la précis ion des d é c l a r a t i o n s d 'un 
t é m o i n et sa s incé r i t é . C e sont ces faiblesses qu i ont condui t la Cour à 
conclure q u e des c o n d a m n a t i o n s ont é té p r o n o n c é e s en viola t ion des 
pr inc ipes f o n d a m e n t a u x d u dro i t , m ê m e d e v a n t les j u r id i c t ions qu i ne 
r e t i e n n e n t pas les p reuves p a r ouï-dire , lo rsqu 'e l les se fondent sur la 
dépos i t ion d 'un t é m o i n a n o n y m e ( a r r ê t s Kostovski c. Pays-Bas du 
20 n o v e m b r e 1989, série A n° 166, et B r i c m o n t c. Be lg ique du 
7 ju i l le t 1989, série A n° 158). De plus , ainsi que la C o u r l'a é g a l e m e n t 
préc isé , les déc l a r a t i ons faites en d e h o r s d ' u n e a u d i e n c e pub l i que devan t 
u n t r i buna l p e u v e n t servi r d e moyens de p reuve , sous r é se rve d u respec t 
des dro i t s de la défense . En règle g é n é r a l e , ces dro i t s c o m m a n d e n t 
d ' acco rde r au p révenu une occasion a d é q u a t e et suff isante de con t e s t e r 
u n t é m o i g n a g e à c h a r g e e t d ' en i n t e r r o g e r l ' a u t e u r , au m o m e n t de la 
dépos i t ion ou plus t a r d ( a r r ê t s Ascii c. Au t r i che du 26 avril 1991, série A 
n" 203, et Ludi c. Suisse du 15 j u i n 1992, sér ie A n" 238) . 

A C h y p r e , la loi n'offre a u c u n e possibi l i té d ' a d m e t t r e des déc la ra t ions 
de t é m o i n s , te l les q u e celles qui sont s u s m e n t i o n n é e s , c o m m e m o d e de 
p reuve de leur con tenu . C e p e n d a n t , q u a n d bien m ê m e il a u r a i t existé 
une telle except ion légale à l ' in te rd ic t ion des p reuves p a r ouï-dire 
p e r m e t t a n t la p roduc t ion devan t un t r i buna l de la dépos i t ion du 
r e q u é r a n t ad res sée au m é d i a t e u r ou des déc l a r a t i ons qu' i l a u r a i t faites à 
d ' a u t r e s p e r s o n n e s , les m e s u r e s c o m p e n s a t o i r e s r equ i ses en v e r t u de la 
j u r i s p r u d e n c e de la C o u r n ' é t a i e n t pas p r é s e n t e s en l 'espèce. 

Nul n 'es t beso in de préc iser que , à côté d ' a u t r e s disposi t ions légales, 
l 'ar t icle 9 § 5 des lois de 1991 à 1995 sur le m é d i a t e u r , cité d a n s son 
in t ég ra l i t é au p a r a g r a p h e 52 de l ' a r r ê t , i n t e rd i t d 'u t i l i se r une dépos i t ion 
ou a u t r e déc l a r a t i on faite au m é d i a t e u r au cours de son e n q u ê t e en t a n t 
q u e p reuve d a n s le cad re d ' une a u t r e e n q u ê t e ou p r o c é d u r e . 

E n c o n s é q u e n c e , la p roduc t ion au p rocès de te l les déc l a r a t i ons 
fo rmulées p a r le r e q u é r a n t , en lieu et place de sa dépos i t ion ora le sous 
s e r m e n t devan t le j u g e d u fond, é ta i t imposs ib le et se sera i t h e u r t é e à 
u n e fin d e non- recevoi r ; m ê m e si elle avai t é t é a d m i s e , la c o n d a m n a t i o n 
a u r a i t é té in f i rmée en appel en v e r t u de pr inc ipes de droi t bien é tabl i s . 
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Dès lors, il a u r a i t é té vain d ' e n g a g e r des pou r su i t e s p é n a l e s en s a c h a n t 
p e r t i n e m m e n t à l 'avance que le seul t é m o i g n a g e p e r m e t t a n t d ' é t ab l i r q u e 
les b lessures du r e q u é r a n t ava ien t é té causées p a r un ou p lus ieurs 
policiers en pa r t i cu l i e r , à savoir celui de l ' i n té ressé , n ' a u r a i t pu ê t r e 
p rodu i t au procès . C e l a r e s so r t a i t c l a i r e m e n t du c o m p o r t e m e n t global du 
r e q u é r a n t l u i - m ê m e et de son refus d e coopé re r avec le m é d i a t e u r lors de 
l eu r r e n c o n t r e au L e d r a Pa lace . Ce la r essor ta i t é g a l e m e n t de la h â t e 
u l t é r i e u r e avec laquel le il p r é s e n t a sa r e q u ê t e à la C o m m i s s i o n , sans 
m ê m e a t t e n d r e le r a p p o r t du m é d i a t e u r . 

Son c o m p o r t e m e n t et son i n t e n t i o n d e ne pas avoir r ecours aux 
p r o c é d u r e s i n t e r n e s ainsi qu ' i l avai t le devoir de le faire en v e r t u de la 
C o n v e n t i o n , sans p a r l e r du r e s t e , t r a n s p a r a i s s e n t c l a i r e m e n t d a n s la 
r éponse qu ' i l a d o n n é e au p ré s iden t de la C o m m i s s i o n (voir procès-verbal 
du 22 m a r s 1999, pp . 24-25) , qu i se lit ainsi : 

« J e ne l 'ai p a s c o n s u l t é m a i s j ' a i vu ce r a p p o r t . L e m é d i a t e u r m ' a d e m a n d é : « V o u l e z -

v o u s q u e j ' e n q u ê t e s u r c e t t e af fa i re p o u r v o u s ? » J e lui ai d i t q u e je p o r t e r a i l ' a f fa i re 

d e v a n t l a C o u r e u r o p é e n n e d e s D r o i t s d e l ' H o m m e . C ' e s t ce q u e j e lu i a i d i t . J e lui a i 

d i t : « J ' a i é t é g r a v e m e n t t o r t u r é de l ' a u t r e c ô t é . Si v o u s v o u l e z m e n e r l ' e n q u ê t e p o u r 

m o i , ça v o u s r e g a r d e , m a i s i n d é p e n d a m m e n t d e ça , p a r c e q u e j e su i s u n e v i c t i m e , j e m e 

p l a i n d r a i à la C o u r e u r o p é e n n e d e s D r o i t s de l ' H o m m e . » 

5. La conclusion ma té r i e l l e à l aque l le est p a r v e n u e la C o u r su r c e t t e 
ques t i on est énoncée au p a r a g r a p h e 72 de son a r r ê t , qui se lit ainsi : 

« (...) le r e q u é r a n t , en p r é s e n t a n t u n e p l a i n t e a u m é d i a t e u r , s 'es t a c q u i t t é d e s o n 

d e v o i r e n v e r t u d e l ' a r t i c l e 3 5 § 1 d e la C o n v e n t i o n d 'off r i r à l ' E t a t i n t é r e s s é la 

pos s ib i l i t é d e r e d r e s s e r la s i t u a t i o n d a n s s o n o r d r e j u r i d i q u e i n t e r n e a v a n t d ' a v o i r à 

r é p o n d r e d e ses a c t e s d e v a n t u n o r g a n i s m e i n t e r n a t i o n a l . L a s e u l e façon d e r e d r e s s e r 

la s i t u a t i o n d a n s les c i r c o n s t a n c e s de l ' e s p è c e c o n s i s t a i t à e n g a g e r u n e p r o c é d u r e p é n a l e 

c o n t r e les p o l i c i e r s i m p l i q u é s e t , e u é g a r d à l ' a r t i c l e 6 § 9 d e s lois s u r le m é d i a t e u r , u n e 

p l a i n t e p r é s e n t é e à celui -c i a u r a i t d û n o r m a l e m e n t d é b o u c h e r s u r ce r é s u l t a t . » 

Avant de pa rven i r à ce t t e conclusion, la Cour , au p a r a g r a p h e 70 de 
l ' a r rê t , r appe l le n o t a m m e n t q u e : 

« L a C o n v e n t i o n r e q u i e r t s e u l e m e n t d e s « i n v e s t i g a t i o n s p r o p r e s à c o n d u i r e à la 

p u n i t i o n d e s r e s p o n s a b l e s » . E n ce s e n s , la C o u r e s t i m e q u e les a u t o r i t é s c o m p é t e n t e s 

d e la R é p u b l i q u e de C h y p r e a u r a i e n t r e m p l i l e u r s o b l i g a t i o n s e n v e r t u d e la C o n v e n t i o n 

e n e n g a g e a n t u n e p r o c é d u r e p é n a l e c o n t r e les p o l i c i e r s q u e le m é d i a t e u r a v a i t n o m m é s 

d a n s s o n r a p p o r t , q u e l l e q u ' a i t é t é l ' i s sue d e c e t t e p r o c é d u r e . » 

C o n f o r m é m e n t aux conclusions de la C o u r tel les qu ' e l l e s sont 
r é s u m é e s ci-dessus, on a t t e n d a i t des a u t o r i t é s c o m p é t e n t e s de la 
R é p u b l i q u e qu ' e l l e s p r e n n e n t d e u x m e s u r e s m a j e u r e s en vue de se 
confo rmer à leurs obl iga t ions en ve r tu de la C o n v e n t i o n : a) m e n e r « d e s 
inves t iga t ions p r o p r e s à condu i r e à la pun i t i on des r e s p o n s a b l e s » , et b) 
e n g a g e r « u n e p r o c é d u r e p é n a l e con t r e les policiers q u e le m é d i a t e u r 
avait n o m m é s d a n s son r a p p o r t , que l le q u ' a i t é t é l ' issue de ce t t e 
p r o c é d u r e ». 
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Ces conclus ions se fondent sur les pr inc ipes b ien é tabl is r é s u m é s pa r la 
C o u r a u x p a r a g r a p h e s 64 et 65 de son a r r ê t , où elle invoque ses a r r ê t s 
Aksoy c. T u r q u i e du 18 d é c e m b r e 1996, Recueil des arrêts et décisions 1996-VI, 
et Selmouni c. France [ G C ] , n" 25803/94, C E D H 1999-V. J e souscris 
p l e i n e m e n t à ces deux exigences posées p a r l ' a r t ic le 3 de la Conven t ion . 

P r e m i è r e m e n t , la conclus ion ci-dessus de la C o u r , sur la base des 
pr inc ipes qui se d é g a g e n t de sa j u r i s p r u d e n c e , soulève la ques t i on de 
savoir si la p l a in t e du r e q u é r a n t a fait l 'objet d ' inves t iga t ions suff isantes . 
A cet é g a r d , les faits su ivan t s , non con t e s t é s pa r les p a r t i e s , sont des plus 
p e r t i n e n t s . 

Le p r o c u r e u r géné ra l , pa r l ' i n t e r m é d i a i r e du d i r e c t e u r des pr i sons , a 
e n c o u r a g é le r e q u é r a n t , avan t la l ibéra t ion de celui-ci, à s o u m e t t r e une 
p la in te au m é d i a t e u r . Il é ta i t ainsi a s su ré q u e ses griefs a l la ien t ê t re 
e x a m i n é s p a r u n e a u t o r i t é i n d é p e n d a n t e et i m p a r t i a l e , a u t r e q u e la 
police e l l e - m ê m e , alors q u e , d ' o r d i n a i r e , de te l les p la in te s d i r igées con t re 
u n policier sont é tud i ée s p a r des officiers de police qui ne sont pas 
conce rnés d i r e c t e m e n t ou i n d i r e c t e m e n t p a r l ' inc ident l i t ig ieux. 

La p la in te du r e q u é r a n t a e f fec t ivement fait l 'objet d ' u n e e n q u ê t e 
approfondie du m é d i a t e u r , qu i a e n t e n d u tous les t é m o i n s d isponibles , y 
compr i s les policiers impl iqués d a n s l ' a r r e s t a t i o n de l ' in té ressé . 
L ' i m p a r t i a l i t é et l 'objectivité de ce fonc t ionna i re t r a n s p a r a i s s e n t dans 
son r a p p o r t , et cela en dépi t de la m a u v a i s e volonté du r e q u é r a n t pour 
coopérer , a lors q u ' u n e r e n c o n t r e avait é té o rgan i sée au L e d r a Palace 
d a n s la zone t a m p o n . D a n s son r a p p o r t , le m é d i a t e u r conclut que la 
police s 'est r e n d u e coupab le d ' u n e g rave v iola t ion des droi t s de l ' h o m m e . 
Les suspec t s on t é té n o m m é s aux fins de l ' e n q u ê t e et les ac tes p e r p é t r é s 
ont é t é vérif iés. Dès lors, la p r e m i è r e b r a n c h e des obl igat ions de l 'E ta t de 
m e n e r des inves t iga t ions a é t é d û m e n t r emp l i e de la me i l l eu re façon 
possible. T o u s les é l é m e n t s visant à p rouve r la con t r i bu t ion des 
a d m i n i s t r a t i o n s c o n c e r n é e s ont é té recuei l l is et mis à d isposi t ion. 

Q u a n t à la d e u x i è m e ques t ion , à savoir l ' i ns t i tu t ion des pou r su i t e s 
péna le s , ce qu i d e m e u r e à m e s yeux é ta i t la volonté du r e q u é r a n t de 
t é m o i g n e r de so r te q u e l 'on puisse é m e t t r e les accusa t ions nécessa i res 
con t re les suspec t s . Les policiers n o m m é s d a n s le r a p p o r t du m é d i a t e u r 
ont nié avoir c o m m i s un q u e l c o n q u e ac te dé l i c tueux . La conna i ssance 
m ê m e du fait q u e le r e q u é r a n t n ' é t a i t pas du tou t d isposé à d o n n e r son 
t é m o i g n a g e devan t la j u r i d i c t i on chypr io te c o m p é t e n t e just i f ia i t 
p l e i n e m e n t la décision du p r o c u r e u r g é n é r a l de ne pas p o r t e r 
d ' accusa t ions d e v a n t u n t r i b u n a l p u i s q u e tou t e affaire a u r a i t é té non 
s e u l e m e n t un abus de p r o c é d u r e ma i s se se ra i t é g a l e m e n t soldée p a r un 
échec . 

A moins d 'une violation pa r les au to r i t é s chypriotes des droi t s des accusés, 
tels qu' i ls sont ga ran t i s par des disposit ions légales, cons t i tu t ionnel les et 
convent ionnel les expresses et spécifiques, a u c u n e a u t r e e n q u ê t e ni aucun 
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procès équ i t ab le ne pouvait se dé rou le r sans le t émoin pr incipal , le 
p la ignant , dont la déposi t ion, qui const i tuai t l ' é lément de preuve principal 
et d é t e r m i n a n t d a n s les c i rconstances d e l 'espèce, aura i t é té recueill ie lors 
d 'une aud ience publ ique , en p résence des accusés , et soumise par ceux-ci à 
un con t re - in te r roga to i re . 

Le r e q u é r a n t é ta i t r e p r é s e n t é p a r t rois avocats qui p r a t i q u e n t en 
Répub l ique de C h y p r e . L 'un d ' e n t r e eux é ta i t u n avocat chypr io te g rec à 
qui l 'on a d e m a n d é d ' a s s u r e r la défense de l ' in té ressé depu i s les p r e m i è r e s 
phases de son a r r e s t a t i o n , et qui a c o m p a r u d e v a n t le t r i b u n a l de d is t r ic t à 
l ' audience re la t ive aux d e m a n d e s de mise en d é t e n t i o n p o u r que la police 
puisse e n q u ê t e r sur l ' infract ion c o m m i s e c o n t r e le r e q u é r a n t . Celui-ci a 
é té ainsi r e p r é s e n t é j u s q u ' à sa l ibéra t ion , lo rsque le non-l ieu a é té 
p rononcé pa r le p r o c u r e u r g é n é r a l . En o u t r e , la force de m a i n t i e n de la 
paix des N a t i o n s unies est i n t e rvenue et cons t i tua i t u n e g a r a n t i e 
s u p p l é m e n t a i r e q u e le r e q u é r a n t pû t avoir accès l i b r e m e n t et en t ou t e 
sécur i t é aux jur id ic t ions chypr io tes , b ien q u e des difficultés à cet é g a r d 
n ' a i en t pas é té invoquées . Dès lors, le r e q u é r a n t n ' a en r ien jus t i f ié son 
év iden te mauva i s e volonté s 'ag issant d ' a s s i s t e r à un éven tue l fu tur 
procès des suspec t s . 

L 'a f f i rmat ion q u e le p r o c u r e u r g é n é r a l n ' é t a i t pas disposé à i n s t i t ue r 
une p r o c é d u r e péna l e au n o m de l 'E ta t n ' e s t pas conf i rmée p a r les 
c i rcons tances de l 'espèce ni pa r la condu i t e du p r o c u r e u r g é n é r a l depu i s 
le d é b u t de l 'affaire, qu i peu t se r é s u m e r c o m m e suit : 

a) Dès lors qu ' i l p r e n d conna i s sance de la p la in te du r e q u é r a n t 
c o n c e r n a n t des v iola t ions des d ro i t s de l ' h o m m e , il p rononce le non-l ieu 
le 9 n o v e m b r e 1995, m e t t a n t ainsi un t e r m e à la p r o c é d u r e p é n a l e c o n t r e 
le r e q u é r a n t re la t ive aux accusa t ions de trafic de s tupé f i an t s et d o n n a n t 
effet à sa l ibé ra t ion i m m é d i a t e . 

b) P a r l ' i n t e rméd ia i r e du d i r ec t eu r des pr i sons , il conseille au r e q u é r a n t 
de dépose r p la in te a u p r è s du m é d i a t e u r qui a tou tes les qua l i tés d 'un 
e n q u ê t e u r i n d é p e n d a n t et impa r t i a l , ce fonct ionnai re n ' é t a n t lié en a u c u n e 
façon à la police ou à un a u t r e sec teu r du pouvoir exécutif. Ce choix est 
r évé la teur de l ' a t t i t ude du p r o c u r e u r géné ra l et de son dés i r d e m e t t r e en 
rou te des invest igat ions r ée l l emen t impar t i a l e s , au lieu de renvoyer l 'affaire 
à la police p o u r qu 'e l le fasse u n e e n q u ê t e de rou t ine c o m m e d a n s tou tes les 
affaires de p la in tes pour fautes commises pa r des policiers. 

c) Le r a p p o r t du m é d i a t e u r doit ê t r e et a e f fec t ivement é té t r a n s m i s 
c o n f o r m é m e n t à la loi appl icab le aux p lus h a u t e s a u t o r i t é s de l 'E ta t , 
c 'es t -à-di re le Conse i l des m i n i s t r e s , le p a r l e m e n t et le p r o c u r e u r 
géné ra l , ce qu i g é n è r e u n e telle publ ic i té qu ' i l n 'y a plus de place pour 
des m a n œ u v r e s f r audu leuses . 

Tous ces fai ts , a joutés au c o m p o r t e m e n t g é n é r a l du r e q u é r a n t , ne 
p e r m e t t e n t en a u c u n cas de s u g g é r e r q u e les a u t o r i t é s ont p r é s u m é t rop 
vite q u e celui-ci n 'ava i t pas l ' i n ten t ion de coopére r . 
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La ra ison év iden te é t a i t que le p r o c u r e u r g é n é r a l ne pouvai t poursu iv re 
sans avoir la g a r a n t i e q u e le r e q u é r a n t c o m p a r a î t r a i t au t r i buna l pour 
dépose r o r a l e m e n t en p r é s e n c e des accusés qu i , en ve r tu de l 'ar t ic le 6 
§ 3 d) de la Conven t ion , ava ien t le droi t d'« i n t e r r o g e r ou faire i n t e r r o g e r 
les t é m o i n s à (...) d é c h a r g e (...)». 

En c o n s é q u e n c e , la d e u x i è m e b r a n c h e de l 'obl igat ion de l 'E ta t ne 
pouvai t ê t r e r e m p l i e en ra i son du refus du r e q u é r a n t de coopé re r et de 
son i n t e n t i o n déc l a r ée de p o r t e r l 'affaire devan t la C o u r e u r o p é e n n e des 
Dro i t s de l ' H o m m e . D e tou t e évidence, c 'est à cause du choix du r e q u é r a n t 
q u ' a u c u n e p r o c é d u r e n ' a é té e n g a g é e . 

P o u r t o u t e s les ra i sons qu i p r é c è d e n t , j e m e t rouve d a n s l ' impossibi l i té , 
à mon g r a n d r e g r e t , de conc lure c o m m e les a u t r e s m e m b r e s de la C o u r a u 
rejet de l ' except ion p r é l i m i n a i r e . 

6. P o u r c o n s t a t e r la violat ion de l 'ar t ic le 13, la C o u r se fonde 
m a n i f e s t e m e n t sur le m ê m e r a i s o n n e m e n t que celui qu i a é té formulé 
pour r e j e t e r l ' except ion p r é l i m i n a i r e . Dès lors, les obse rva t ions ci-dessus 
s ' app l iquen t avec a u t a n t de force sur ce d e u x i è m e point . 

D a n s l 'affaire Hassan et Tchaouch c. Bulgarie [ G C ] , n° 30985/96, 
C E D H 2000-XI, la Cour , au p a r a g r a p h e 96, a r a p p e l é son point de vue en 
d i san t n o t a m m e n t q u e : «Le recours exigé pa r l 'ar t ic le 13 doit ê t r e 
«effectif», en p r a t i q u e c o m m e en droi t , en ce sens p a r t i c u l i è r e m e n t que 
son exerc ice ne doit pas ê t r e e n t r a v é de m a n i è r e injustifiée pa r les ac tes ou 
omiss ions des a u t o r i t é s de l 'E ta t d é f e n d e u r . » 

La ques t i on à e x a m i n e r é ta i t donc celle de savoir si l 'exercice de ce 
droi t avait é té e n t r a v é de m a n i è r e injustif iable p a r les act ions ou 
omiss ions des a u t o r i t é s . 

La C o u r , au p a r a g r a p h e 100 de l ' a r r ê t , a conclu à la v io la t ion de cet 
a r t ic le , ap r è s avoir r a p p e l é l 'essent ie l d e ses conclusions énoncées aux 
p a r a g r a p h e s 70 et 72, q u e j ' a i dé jà invoquées c o n c e r n a n t la ques t i on d u 
n o n - é p u i s e m e n t des voies de r ecour s i n t e r n e s , c 'es t -à-dire q u e le seul 
r ecours a p p r o p r i é pour le type de viola t ion l i t igieuse é ta i t d ' o r d o n n e r 
« l ' o u v e r t u r e d ' inves t iga t ions p rop res à condu i r e à l ' ident i f icat ion et à la 
pun i t ion des policiers i m p l i q u é s » ; et la C o u r pou r su i t en conc luan t q u e : 
« tou te fo i s , le p r o c u r e u r g é n é r a l , qui est le fonc t ionna i re c h a r g é de m e t t r e 
en œ u v r e l 'ac t ion pub l ique , n ' a pr is a u c u n e m e s u r e en ce s e n s » . 

A la l u m i è r e de l ' ensemble des faits d e l ' espèce, ce t te conclusion fait 
pese r u n e c h a r g e injustifiée sur le p r o c u r e u r géné ra l , en ce qu ' i l n 'y avait 
a b s o l u m e n t pas lieu d 'ouvr i r u n e a u t r e e n q u ê t e en plus de celle m e n é e p a r 
le m é d i a t e u r . Les faits de la cause ava ien t é té é tabl is avec l ' ass is tance d u 
r e q u é r a n t et des d é l i n q u a n t s a l l égués , q u e le m é d i a t e u r avait dés ignés au 
t e r m e de son e n q u ê t e . Toute fo i s , c o m m e ces policiers n ia ien t avoir 
c o m m i s tout ac te dé l i c tueux et qu ' i l s é t a i e n t , au r e g a r d de la loi, 
p r é s u m é s innocen t s , leurs d é n é g a t i o n s ne pouva ien t ê t r e c o m b a t t u e s que 
p a r u n e dépos i t ion o ra le d u r e q u é r a n t . Il fallait e n g a g e r une p r o c é d u r e 
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péna le à l ' encon t re des policiers conce rnés . Il fallait q u e ceux-ci 
bénéf ic ient d ' un procès équ i t ab l e et soient j u g é s coupab les p a r un 
t r i buna l sur des p reuves recevables . Ce n 'es t qu ' a lo r s qu ' i l s a u r a i e n t pu 
ê t r e s anc t ionnés . 

P a r a i l leurs , m ê m e si des pou r su i t e s péna le s ava ien t é té e n g a g é e s , le 
r e q u é r a n t , en ra ison de son lieu de r é s idence , n ' a u r a i t pas pu se voir 
signifier u n e c i t a t ion à c o m p a r a î t r e en t a n t q u e t é m o i n ni, d a n s le cas où 
il a u r a i t reçu u n e tel le s ignif icat ion, ê t r e a r r ê t é p o u r ne pas avoir r é p o n d u 
à u n e tel le c i t a t ion et ê t r e ainsi con t r a in t de c o m p a r a î t r e . 

P o u r l ' ensemble des motifs ci-dessus exposés , j e suis au r e g r e t de ne 
pouvoir suivre la ma jo r i t é lorsqu 'e l le conclut à la v io la t ion de l 'ar t ic le 13. 
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SUMMARY1 

Impartiality of part-time judge having acted as lawyer for the opposing party 
in separate proceedings brought by applicant 

Article 6 § 1 

Impartial tribunal - Civil proceedings - Impartiality of part-time judge having acted as lawyer 
for the opposing party in separate proceedings brought by applicant - Part-time judges - Absence 
of material link between separate proceedings - Overlap in time between separate proceedings 

* * 

The applicant was involved in unsuccessful proceedings in the Administrative 
Court of the Canton of Zurich. The court was composed of five judges, including 
two part-time judges who were also practising lawyers. One of the part-time judges 
had, shortly before, in separate proceedings brought by the applicant, acted as 
representative of the other party to those proceedings, which were pending on 
appeal. The other part-time judge shared an office with the first and with a third 
lawyer who had also acted for the opposing party in separate proceedings brought 
by the applicant. The applicant's public-law appeal was dismissed by the Federal 
Court. 

Held 
Article 6 § 1: There is no reason to doubt that legislation and practice on part-time 
judiciary in general can be framed so as to be compatible with Article 6. What was 
at stake was solely the manner in which the proceedings were conducted in the 
present case. While there was no material link between the applicant's case and 
the separate proceedings in which the two lawyers had acted as legal 
representatives, there was in fact an overlap in time with the proceedings which 
were pending on appeal. The applicant could therefore have reason for concern 
that the judge in question would continue to see him as the opposing party and 
this situation could have raised legitimate fears that the judge was not 
approaching the case with the requisite impartiality. The fact that another 
colleague had represented the applicant's opponent in further proceedings, while 
of minor relevance, could be seen as confirming these fears. 
Conclusion: violation (unanimously). 
Article 41: The Court saw no causal link between the violation and the pecuniary 
damage claimed by the applicant and made no award in that respect. It made an 
award in respect of costs and expenses. 

1. This summary by the Registry does not bind the Court. 
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In t h e c a s e o f W e t t s t e i n v. S w i t z e r l a n d , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r c o m p o s e d of: 
M r C . L . ROZAKIS, President, 
M r A . B . BAKA, 
M r L. W l L D H A B E R , 

M r G. BONELLO, 
M r P. LORENZEN, 
M r M. FISCHBACH, 
M r A. KavLm, judges, 

and M r E. FRIBERGH, Section Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 23 M a r c h and 7 D e c e m b e r 2000, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l ica t ion (no. 33958/96) aga ins t t h e 
Swiss C o n f e d e r a t i o n lodged wi th t h e E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r f o rmer Art ic le 25 of the Conven t ion 
for the P ro t ec t i on of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) by a Swiss na t iona l , M r H e i n z P e t e r W e t t s t e i n (" the 
a j jp l icant") , on 7 N o v e m b e r 1996. 

2. Before the C o u r t , t he appl ican t was r e p r e s e n t e d by M r A. 
Staffelbach, a lawyer p rac t i s ing in Zur i ch . T h e Swiss G o v e r n m e n t (" the 
G o v e r n m e n t " ) were r e p r e s e n t e d by t he i r Agen t , M r P. Boil lat , H e a d of 
the I n t e r n a t i o n a l Affairs Division of t he F e d e r a l Office of J u s t i c e . 

3. T h e appl ican t compla ined u n d e r Art ic le 6 § 1 of the Conven t i on of 
t he lack of impa r t i a l i t y of two j u d g e s in bu i ld ing p roceed ings who in 
s e p a r a t e p roceed ings had ac t ed as lawyers , or t h r o u g h an office p a r t n e r , 
aga ins t t he app l i can t . 

4. T h e app l ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
when Protocol No. 11 to t he C o n v e n t i o n c a m e in to force (Article 5 § 2 of 
Protocol No . 11). 

5. T h e app l ica t ion was a l loca ted to the Second Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion, t he C h a m b e r 
tha t would cons ider t he case (Art icle 27 § 1 of t he Conven t i on ) was 
c o n s t i t u t e d as provided in Ru le 26 § 1. 

6. By a decis ion of 23 M a r c h 2000 the C o u r t dec l a red the appl ica t ion 
par t ly admis s ib l e 1 . 

1. Note by the Registry. T h e C o u r t ' s d e c i s i o n is o b t a i n a b l e f rom t h e R e g i s t r y . 
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7. T h e C o u r t having decided, af ter consu l t ing t he pa r t i e s , t ha t no 
h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 2 in fine), the G o v e r n m e n t , 
bu t not t he app l i can t , filed observa t ions on the m e r i t s (Rule 59 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l i can t , born in 1930, is a b u s i n e s s m a n living in Pfäffikon 
(Swi tze r l and) . 

A. B a c k g r o u n d 

9. T h e app l i can t is t he owner of two p r o p e r t i e s , of 115 sq. m. a n d 
51 sq. m . respect ively, in t he munic ipa l i ty of KJoten. Ha l f of the second 
p r o p e r t y is t ied u p w i t h a jo in t o w n e r s h i p of p a r t of a p a t h . In t h e 1950s 
an a r e a zon ing p lan was p r e p a r e d , a l t h o u g h no g e n e r a l s e t t l e m e n t 
r e g a r d i n g the app l i can t ' s p r o p e r t i e s was achieved. T h e app l ican t also 
unsuccessful ly r e q u e s t e d the KJoten munic ipa l i ty on a n u m b e r of 
occasions to t ake over t h e two p r o p e r t i e s a n d to c o n d e n s a t e h im 
accordingly. 

10. T h e appl ican t was also involved in o t h e r bu i ld ing p roceed ings in 
t h e K lo t en munic ipa l i ty in which t h e ojDposing par ty , a c a n t o n a l 
i n su rance pens ion office, was r e p r e s e n t e d by a lawyer , M r W. 

11. T h e app l ican t was f u r t h e r m o r e involved in bu i ld ing p roceed ings 
aga ins t t he Kt i snach t munic ipa l i ty in which t h a t munic ipa l i ty was 
r e p r e s e n t e d by a lawyer, Mrs R. T h e s e p roceed ings were conduc t ed 
before the A d m i n i s t r a t i v e C o u r t of t he C a n t o n of Zür i ch a n d in last 
resor t before t he F e d e r a l C o u r t , its decis ion hav ing been given on 
24 O c t o b e r 1995. 

12. M r s R. a n d M r W. a r c p rac t i s ing lawyers (Rechtsanwälte) who at 
t ha t t i m e sha red office p remises in Zür ich t o g e t h e r wi th M r L. Lawyers 
R. and L. also ac t ed as p a r t - t i m e a d m i n i s t r a t i v e cou r t j u d g e s a t t he 
A d m i n i s t r a t i v e C o u r t of t he C a n t o n of Zür ich . 

B. P r o c e e d i n g s i n s t i t u t e d by t h e a p p l i c a n t 

13. In t he p roceed ings conce rn ing the app l i can t ' s p rope r t i e s in Klo ten 
(see p a r a g r a p h 9 above) , the app l ican t filed on 15 F e b r u a r y 1995 a n ac t ion 
wi th the A d m i n i s t r a t i v e C o u r t of t he C a n t o n of Zur i ch , r e q u e s t i n g an 
o r d e r t h a t t he K l o t e n munic ipa l i ty t ake over t he two p r o p e r t i e s , 
inc lud ing the jo in t owner sh ip , for t he s u m of 368,200 Swiss francs. 
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14. In t he appl ican t ' s case , the bench of t he Admin i s t r a t ive C o u r t 
was t h e n composed of five j u d g e s , n a m e l y the Vice-Pres ident , t h r ee 
admin i s t r a t ive court j u d g e s and one subs t i t u t e judge . A m o n g the 
admin i s t r a t ive cour t j u d g e s were R. and L., who were jaart- t ime j u d g e s . 

15. O n 15 D e c e m b e r 1995 the cour t re jec ted t he app l i can t ' s ac t ion . 
T h e C o u r t found t h a t it was not c o m p e t e n t to dea l w i th t he m a t t e r which 
a p p e r t a i n e d to the ju r i sd ic t ion of t he A s s e s s m e n t C o m m i s s i o n 
(Schalzungskommission). H o w e v e r , t h e cou r t dec l ined to t r a n s m i t t h e case 
to t he A s s e s s m e n t C o m m i s s i o n as t he app l ican t had forfeited his r ight to 
c la im c o m p e n s a t i o n . T h u s , if he had d i sag reed wi th t he a r e a zoning plan, 
in p a r t i c u l a r wi th t he s e t t l e m e n t of accoun t s of 1957, he should have 
recjuested t he ins t i tu t ion of a s s e s s m e n t p roceed ings at the re levant t i m e . 
T h e C o u r t found t h a t t h e c la im for c o m p e n s a t i o n would in any event b e 
un founded as it had to be d i r ec ted aga ins t o t h e r p r o p r i e t o r s in t he a r e a 
covered by the zoning p lan , r a t h e r t h a n the munic ipa l i ty . 

16. T h e appl icant filed a public-law appea l with the Federa l C o u r t 
in which he compla ined , on the one hand , about t he ou tcome of the 
proceedings , on t he o the r , t ha t judge R. had short ly before acted in s epa ra t e 
appea l proceedings , ins t i tu ted by the appl icant , as the legal represen ta t ive of 
the opposing par ty , name ly the Kiisnacht municipal i ty . Moreover , j u d g e R. 
sha red office p remises wi th j u d g e L., and also wi th W. who, in s epa ra t e 
proceedings ins t i tu ted by the appl icant , had r ep re sen t ed t he opposing par ty . 

17. T h e public-law appea l was d i smissed by the F e d e r a l C o u r t on 
29 Apri l 1996, t he decis ion be ing served on 9 M a y 1996. In its decis ion, 
the cour t dea l t wi th t h e app l i can t ' s compla in t t h a t c e r t a i n j u d g e s of the 
Admin i s t r a t i ve C o u r t had not been i m p a r t i a l as follows: 

" T h e i n t e r r e l a t i o n s m e n t i o n e d m a y r a i s e c e r t a i n d o u b t s in v i e w of A r t i c l e 58 § 1 o f t h e 

F e d e r a l C o n s t i t u t i o n w h i c h r e q u i r e s t h e i m p a r t i a l i t y o f j u d g e s . H o w e v e r , t h e a p p l i c a n t 

d o e s n o t c l a i m t h a t R. o r a n o t h e r m e m b e r of t h e A d m i n i s t r a t i v e C o u r t w a s in fact b i a s e d 

w h e n g iv ing t h e c o n t e s t e d d e c i s i o n . T h e F e d e r a l C o u r t h a s a l r e a d y p r e v i o u s l y h e l d t ha t 

t h e fact t h a t l ega l r e p r e s e n t a t i v e s in t h e C a n t o n of Z u r i c h a l s o a c t e d a s p a r t - t i m e 

a d m i n i s t r a t i v e c o u r t j u d g e s c o u l d u n d e r c e r t a i n c i r c u m s t a n c e s r e s u l t in a n 

i n t e r r e l a t i o n of i n t e r e s t s . T h e C o u r t f o u n d , h o w e v e r , t h a t it c o u l d be e x p e c t e d f rom a 

p a r t - t i m e j u d g e t h a t he c o u l d d i s t i n g u i s h b e t w e e n his official f u n c t i o n a n d his p r i v a t e 

p r o f e s s i o n a l a c t i v i t i e s . A p a r t - t i m e j u d g e w a s n o t , t h e r e f o r e , o b l i g e d to s t a n d d o w n 

m e r e l y b e c a u s e he h a d r e p r e s e n t e d l ega l i n t e r e s t s in o t h e r p r o c e e d i n g s w h i c h w e r e 

o p p o s e d t o t h o s e of t h e a p p l i c a n t ... In v i e w of t h e s e p r i n c i p l e s it c a n e q u a l l y no t b e 

a s s u m e d in t h e p r e s e n t c a s e t h a t t h e A d m i n i s t r a t i v e C o u r t w a s c o m p o s e d of j u d g e s 

w h o c o u l d be r e g a r d e d as b i a s e d w h e n g i v i n g t h e c o n t e s t e d d e c i s i o n . " 

18. T h e Fede ra l C o u r t f u r t h e r m o r e did not cons ider it a r b i t r a r y t h a t 
t he A d m i n i s t r a t i v e C o u r t had found t h a t the app l i can t ' s c la ims were 
forfeited as he h a d failed duly to ra ise t h e m . 

19. O n 20 Augus t 1996 the F e d e r a l C o u r t d i smissed the app l i can t ' s 
r e q u e s t to r e o p e n the p roceed ings . 
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II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. A d m i n i s t r a t i v e C o u r t o f t h e C a n t o n o f Z ü r i c h 

20. T h e A d m i n i s t r a t i v e C o u r t of t h e C a n t o n of Zür i ch consis ts of both 
full- t ime and p a r t - t i m e j u d g e s , the l a t t e r also ac t ing as p rac t i s ing lawyers 
on a p a r t - t i m e bas is . 

21 . Sec t ion 34 of t h e A d m i n i s t r a t i v e J u d i c i a r y P r o c e d u r e Act 
(Venvaltungsrechtspflegegesetz) of t he C a n t o n of Zür ich of 1959 conce rns 
" incompa t ib i l i ty" (Unvereinbarkeit) and s t a t e d in t he version in force a t 
t he re levan t t ime : 

" I . T h e office o f a fu l l - l ime j u d g e of t h e A d m i n i s t r a t i v e C o u r t is i n c o m p a t i b l e w i t h 
a n y o t h e r fu l l - l ime p r o f e s s i o n a l a c t i v i t y [hauptberufliche Tätigkeit]. F u l l - t i m e j u d g e s m a y 
not be m e m b e r s of t h e F e d e r a l A s s e m b l y n o r m e m b e r s o r r e g i s t r a r s o f a m u n i c i p a l o r 
d i s t r i c t counc i l . T h e y a r e no t a l l o w e d lega l ly t o r e p r e s e n t t h i r d p e r s o n s b e f o r e c o u r t s 
a n d a d m i n i s t r a t i v e b o d i e s . A n a u t h o r i s a t i o n of t h e c a n t o n a l p a r l i a m e n t is r e q u i r e d if 
t h e y w i s h t o b e l o n g l o t h e a d m i n i s t r a t i o n o r m a n a g e m e n t o f a c o m m e r c i a l c o m p a n y o r 
c o o p e r a t i v e a c t i n g for c o m m e r c i a l p u r p o s e s . 

2. P a r t - t i m e j u d g e s m a y no t be e m p l o y e d fu l l - t ime by a n a d m i n i s t r a t i v e a u t h o r i t y o r 

a c o u r t , a n d m a y n o t be m e m b e r s o r r e g i s t r a r s of a m u n i c i p a l o r d i s t r i c t c o u n c i l . " 

22. T h e A d m i n i s t r a t i v e J u d i c i a r y P r o c e d u r e Act was revised in 1997 
and sect ion 34 now s t a t e s : 

" I . T h e office of a fu l l - t ime m e m b e r of t h e A d m i n i s t r a t i v e C o u r l is i n c o m p a t i b l e 

b o t h w i t h a n y o t h e r fu l l - t ime p r o f e s s i o n a l a c t i v i t y a n d w i t h t h e p r o f e s s i o n a l 

r e p r e s e n t a t i o n o f t h i r d p e r s o n s b e f o r e c o u r t s o r a d m i n i s t r a t i v e a u t h o r i t i e s . 

2. T h e office of a p a r t - t i m e m e m b e r of t h e A d m i n i s t r a t i v e C o u r t is i n c o m p a t i b l e w i t h 

t h e p r o f e s s i o n a l r e p r e s e n t a t i o n of t h i r d p e r s o n s b e f o r e t h e A d m i n i s t r a t i v e C o u r l ..." 

B. S i t u a t i o n in S w i t z e r l a n d 

23 . In Swi tze r land no p a r t i c u l a r m a g i s t r a t e ' s t r a i n i n g is r e q u i r e d to 
e n t e r t he jud ic ia l profession. T h i s exp la ins , inter alia, t he compara t i ve ly 
high n u m b e r of p r ac t i s i ng lawyers ( legal r e p r e s e n t a t i v e s ) a c t i n g as pa r t -
t ime or s u b s t i t u t e j u d g e s . 

A Federal level 

24. T h e Fede ra l C o u r t consis ts of t h i r ty full-time and fifteen p a r t - t i m e 
j u d g e s , and the F e d e r a l I n s u r a n c e C o u r t consis ts of nine full- t ime and 
n ine p a r t - t i m e j u d g e s . P a r t - t i m e j u d g e s m a y exerc ise t he profession of 
p rac t i s ing lawyer. Accord ing to sec t ion 22 of t he F e d e r a l J u d i c i a r y Act 
(Organisationsgesetz), j u d g e s shal l s t a n d down if, in a p a r t i c u l a r case , they 
have p a r t i c i p a t e d in a n o t h e r capaci ty , inter alia as legal adviser or as 
p rac t i s ing lawyer. T h e Firs t Publ ic Law Division of t he F e d e r a l C o u r t 
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f u r t h e r m o r e avoids a p p o i n t i n g as p a r t - t i m e j u d g e s pe r sons r e s iden t in the 
c a n t o n in which the case o r ig ina t e s . 

25. In var ious federal appea l s commiss ions (Rekurskommissionen) 
provision is m a d e for full-t ime and p a r t - t i m e j u d g e s . W h a t e v e r o the r 
funct ions t he l a t t e r exerc i se , these funct ions m a y not c o m p r o m i s e the 
a c c o m p l i s h m e n t of the i r t asks or t he i n d e p e n d e n c e a n d r e p u t a t i o n of the 
appea l s commiss ion . 

2. Situation in the cantons 

26. In var ious c a n t o n s , no p a r t i c u l a r r egu la t ions exist as to p a r t - t i m e 
j u d g e s ac t ing as p rac t i s ing lawyers , for e x a m p l e for ce r t a in j u d g e s of the 
C a n t o n s of Appenze l l I n n e r Rhodes , G r a u b u n d e n and Vala i s . O t h e r 
c a n t o n s have specific legis la t ion on the m a t t e r . 

27. For ins t ance , c e r t a i n c a n t o n a l cour t s a re composed exclusively of 
full-time j u d g e s who exerc i se no o t h e r legal profession, for in s t ance the 
C a n t o n a l a n d A d m i n i s t r a t i v e C o u r t s of the C a n t o n s of B e r n e a n d of 
Luce rne ; t he A d m i n i s t r a t i v e C o u r t of t he C a n t o n s of F r i b o u r g and 
Tic ino; t he C a n t o n a l C o u r t of the C a n t o n of T h u r g a u ; and the C a n t o n a l 
C o u r t and the C o u r t of Appea l of t he C a n t o n of Schaffhausen. In the 
C a n t o n of G r a u b u n d e n , as from 2001 , e ight of t he e leven p r e s i d e n t s of 
the first-instance cour t s will act as full- t ime j u d g e s . 

28 . In s o m e c a n t o n s , c e r t a i n p a r t - t i m e j u d g e s a r e p roh ib i t ed from 
ac t ing as p r ac t i s i ng lawyers , for ins tance in t he C a n t o n of Basle Rura l 
( pa r t - t ime j u d g e s of t he C o u r t of Appea l in c r imina l cases) and in the 
C a n t o n of A a r g a u ( p a r t - t i m e j u d g e s of the C a n t o n a l C o u r t a n d the 
special ised a d m i n i s t r a t i v e cour t s a n d the p r e s i d e n t s of the dis t r ic t 
c o u r t s ) . In the C a n t o n of B e r n e a new law has b e e n p roposed which, as 
from 2001 , i n t ends to p roh ib i t p a r t - t i m e j u d g e s from ac t ing as prac t i s ing 
lawyers , a l t h o u g h this funct ion will con t i nue to be possible for subs t i t u t e 
j u d g e s . In t h e C a n t o n of St Gal l , p a r t - t i m e dis t r ic t cour t j u d g e s m a y not 
act as p rac t i s ing lawyers in the dis t r ic t in ques t ion . 

29. In va r ious c a n t o n s p a r t - t i m e j u d g e s of a cour t m a y not a p p e a r 
before t h a t cour t as p r ac t i s i ng lawyers , for in s t ance in t h e C a n t o n s of 
Schwyz, O b w a l d e n , Zug , A a r g a u (in respect of t he A d m i n i s t r a t i v e 
T r i b u n a l ) , Basle U r b a n (in r e spec t of the r e g u l a r j u d g e at the C o u r t of 
Appea l in a d m i n i s t r a t i v e m a t t e r s ) , St Gall (in respec t of p a r t - t i m e j u d g e s 
who a re o the rwise employed for m o r e t h a n 4 0 % of the i r t i m e ) , 
G r a u b u n d e n (in respec t of j u d g e s of the a d m i n i s t r a t i v e cour t s and the i r 
respect ive divisions a n d , as from 2001 , in respec t of d is t r ic t a n d regional 
cour t p r e s i d e n t s and the i r d e p u t i e s ) . T h e C a n t o n of Basle R u r a l is 
c u r r e n t l y revis ing its r e levan t legal n o r m s a long these l ines. 

30. C e r t a i n can tona l cour t s envisage t he possibil i ty for subs t i t u t e 
j u d g e s to act as p r ac t i s i ng lawyers , for in s t ance in t he C a n t o n s of A a r g a u 



396 WETTSTEIN v. SWITZERLAND J U D G M E N T 

( l abour c o u r t s ) , B e r n e ( C a n t o n a l a n d A d m i n i s t r a t i v e C o u r t ) , Basle 
U r b a n , Geneva , F r ibou rg (Admin i s t r a t i ve C o u r t ) , T ic ino , S o l o t h u r n a n d 
Schaf fhausen (Cour t of Appea l a n d C a n t o n a l C o u r t ) . 

C. C a s e - l a w o f the F e d e r a l C o u r t 

31 . T h e Fede ra l C o u r t has p ronounced on var ious occasions on the 
ques t ion of the impar t i a l i ty of lawyers ac t ing as j u d g e s , in pa r t i cu l a r t he 
d a n g e r of a link of d e p e n d e n c y be tween the j u d g e and one of t he par t ies . 
For ins tance , a lawyer may not act as j u d g e in a case whe re he or she is 
r e p r e s e n t i n g one of the pa r t i e s to t he case , or whe re in s e p a r a t e pending-
proceedings he or she is r e p r e s e n t i n g the opposing par ty . O n the o t h e r 
hand , as a rule no issue will a r i se whe re the lawyer once r e p r e s e n t e d a 
pa r ty and the m a n d a t e has been comple t ed . T h e m e r e fact t h a t t he lawyer 
genera l ly advises in bu i ld ing m a t t e r s does not imply t h a t as a j u d g e he will 
necessar i ly favour a plaintiff who is involved in the cons t ruc t ion of a house 
(see j u d g m e n t of 15 May 1992, Schweizerisches Zentralblatt fur Staats- und 
Verwaltungsrecht 94, 1993, 87; a n d the j u d g m e n t of 20 D e c e m b e r 1990,^4rrê/j-
du Tribunalfédéral suisse (ATF) , vol. 116 la , p. 485). 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

32. T h e app l ican t c o m p l a i n e d of t he lack of impa r t i a l i t y of the two 
a d m i n i s t r a t i v e cour t j u d g e s R. a n d L. T h e s e j u d g e s had themse lves , or 
t h r o u g h t he i r office p a r t n e r W., a c t ed aga ins t the app l ican t in o t h e r 
p roceed ings . T h e appl ican t re l ied on Art ic le 6 § 1 of the Conven t i on 
which provides , in re levant p a r t s : 

" L. In t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s . . . , e v e r y o n e is e n t i t l e d to a 

... h e a r i n g ... by a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l . . ." 

33 . T h e G o v e r n m e n t s u b m i t t e d t h a t t he p roceed ings compl ied wi th 
Art ic le 6 § 1 of t h e Conven t i on . 

A. T h e p a r t i e s ' s u b m i s s i o n s 

/. The applicant 

34. T h e appl icant s u b m i t t e d t h a t in some a reas of a d m i n i s t r a t i o n in 
Swi tzer land the re were par t i cu la r ly close links be tween prac t i s ing lawyers 
a n d the judic iary . In view of t he p rob lems which have ar i sen , the C a n t o n of 
Zur i ch has revised its legislation which now excludes for p a r t - t i m e j u d g e s 
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the professional r e p r e s e n t a t i o n of th i rd pa r t i e s . As a resul t of these 
changes , the office in which lawyers R., L. and W. worked no longer exists . 

35. T h e app l i can t r e fe r red to everyday legal p rac t ice w h e r e a conflict 
of i n t e r e s t s e x p e r i e n c e d by an individual lawyer in a p a r t n e r s h i p 
cons i s t ing of several lawyers impl ied t h a t not only this lawyer bu t al l 
o t h e r staff w e r e equa l ly exc luded from t a k i n g on the s a m e work . T h e 
app l ican t r e fe r red to the s tr ict s t a n d a r d s apply ing to lawyers , for 
ins tance t h a t a lawyer m a y not act for two oppos ing pa r t i e s and m a y not 
accept a r e q u e s t f rom a th i rd p a r t y to r e p r e s e n t h im or h e r agains t a 
previous c l ient . T h e s e s t a n d a r d s also app l ied to cour t s wi th a mixed 
compos i t ion . In t he p r e s e n t case , it was not the re fo re i m p o r t a n t which of 
t he t h r e e lawyers were affected by the conflict of i n t e r e s t s . 

36. T h e app l i can t c o n t e n d e d t h a t t he lawyers should not have been 
allowed to act as j u d g e s . T h e r e was always a d a n g e r of at least a po ten t i a l 
conflict of i n t e r e s t s for a d m i n i s t r a t i v e cour t j u d g e s : e i t he r they cons ide red 
t he possibil i ty of o b t a i n i n g fu ture work from the publ ic a u t h o r i t i e s 
conce rned a n d did not w a n t to annoy t h e m by vo t ing aga ins t t h e m ; o r 
they did not wan t to lose t he i r goodwill w h e n t a k i n g fu tu re decis ions on 
g r a n t i n g p l a n n i n g pe rmis s ion , on which they were d e p e n d e n t for the i r 
p r iva te cl ients w h o w a n t e d to car ry out cons t ruc t ion projec ts . T h e 
i n t e r r e l a t e d i n t e r e s t s of a to ta l of two out of five j u d g e s in t he ins tan t 
case a m o u n t e d to an a p p e a r a n c e of lack of impar t i a l i t y . 

2. The Government 

37. T h e G o v e r n m e n t submi t t ed , wi th re ference to the Federa l C o u r t ' s 
case-law, t h a t in t he p re sen t case t he re was no link of dependency be tween 
j u d g e R. and the pa r ty opposing the appl icant in t he admin i s t r a t ive court 
proceedings . R. had r e p r e s e n t e d a n o t h e r munic ipa l i ty - Ki i snacht a n d not 
Klo ten - and in proceedings concern ing a m a t t e r comple te ly u n r e l a t e d to 
t he p re sen t case . R. 's r e p r e s e n t a t i o n of the Ki isnacht munic ipa l i ty had been 
t e r m i n a t e d w h e n the Admin i s t r a t i ve T r i b u n a l gave its decision. O n e could 
not the re fore say tha t j u d g e R. in a n y w a y a p p e a r e d to favour the Klo ten 
municipal i ty . Lawyer W., on t he o the r hand , ac ted in a comple te ly different 
case and did not r ep re sen t Klo ten . T h e appl icant had not s u b m i t t e d t h a t the 
t h r ee lawyers R., L. and W. u n d e r t o o k a concer ted act ion in o rde r to favour 
Kloten. Indeed , it could be expec ted from a p a r t - t i m e j u d g e t h a t he 
d i s t inguished be tween his different professional act ivi t ies. 

38 . In t he G o v e r n m e n t ' s opinion, Art ic le 6 of t he Conven t i on did not 
exc lude " m i x e d " cour t s w h e r e , as for in s t ance in the S r a m e k v. Aus t r i a 
case , p rac t i s ing lawyers ac t ed as j u d g e s (see the j u d g m e n t of 22 O c t o b e r 
1984, Ser ies A no. 84, p . 19, § 40) . I n t h e p r e s e n t case , t h e r e were no 
g r o u n d s to d o u b t the impa r t i a l i t y of j u d g e s R. a n d L. on subjective 
g rounds . As r e g a r d s t he object ive g r o u n d s , a p p e a r a n c e s could be of a 
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c e r t a i n i m p o r t a n c e for t he accused pe r son , a l t h o u g h they could not be 
decisive. W h a t was decisive was w h e t h e r t he fear of lack of impartiali ty-
could be objectively jus t i f ied . D o u b t s a lone could not suffice. T h e 
G o v e r n m e n t po in t ed ou t t h a t j u d g e R. never r e p r e s e n t e d t he K l o t e n 
munic ipa l i ty as a lawyer before t h e A d m i n i s t r a t i v e C o u r t . In t he l ight of 
t h e S r a m e k case , h e r impar t i a l i t y would not even be cal led in ques t i on if 
she had r e p r e s e n t e d Klo ten in o t h e r p roceed ings . 

39. T h e G o v e r n m e n t c o n t e n d e d t h a t t h e r e was no link ratione loci, 
materiae or personae b e t w e e n the different p roceed ings in which R. a n d L. 
were involved as j u d g e s , on t h e one hand , a n d W. as a lawyer, on t he 
o t h e r . In any event , W. had not r e p r e s e n t e d t he K lo t en munic ipa l i ty . 

40. T h e G o v e r n m e n t e m p h a s i s e d t h a t the p a r t - t i m e jud i c i a ry was of 
c e n t r a l i m p o r t a n c e for the c a n t o n s . Most cour t s were composed of pa r t -
t i m e j u d g e s w h o had add i t iona l professional act ivi t ies , a m o n g t h e m t h a t 
of p rac t i s ing lawyer. T h o s e c a n t o n s which did not have p a r t - t i m e j u d g e s 
had often m a d e provisions for s u b s t i t u t e j u d g e s who ac ted as p r ac t i s i ng 
lawyers . 

B. T h e C o u r t ' s a s s e s s m e n t 

4 1 . T h e C o u r t recal ls a t the ou t se t t h a t in p roceed ings o r ig ina t ing in 
a n individual app l i ca t ion it has to confine itself, as far as [possible, to a 
e x a m i n a t i o n of t h e conc re t e case before it (see t he Minel l i v. Swi tze r land 
j u d g m e n t of 25 M a r c h 1983, Ser ies A no. 62, p . 17, § 35) . Accordingly, in 
t he p re sen t case t h e r e is no r e a s o n to d o u b t t h a t legis la t ion and prac t i ce 
on the p a r t - t i m e jud i c i a ry in g e n e r a l can be f ramed so as to be compa t ib l e 
wi th Art ic le 6. W h a t is at s t ake is solely t he m a n n e r in which the 
p roceed ings were conduc t ed in t he app l i can t ' s case . 

42. Accord ing to the C o u r t ' s c o n s t a n t case-law, w h e n the impa r t i a l i t y 
of a t r i b u n a l for t he pu rposes of Art ic le 6 § 1 is be ing d e t e r m i n e d , r ega rd 
m u s t be h a d to t he pe r sona l convict ion a n d behav i o u r of a p a r t i c u l a r j u d g e 
in a given case - t he subject ive a p p r o a c h - as well as to w h e t h e r it afforded 
sufficient g u a r a n t e e s to exc lude any l eg i t ima t e doub t in this respec t - the 
object ive a p p r o a c h (see the T h o m a n n v. Swi tze r l and j u d g m e n t of 1 0 J u n e 
1996, Reports of Judgments and Decisions 1996-III, p . 815, § 30) . 

43 . As r e g a r d s the subjective aspec t of such impar t i a l i ty , the C o u r t 
no tes t h a t t h e r e was n o t h i n g to ind ica te in t he p r e s e n t case any pre judice 
or bias on t he pa r t of j u d g e s R. a n d L. 

44. T h e r e t h u s r e m a i n s the object ive tes t . H e r e , it m u s t be d e t e r m i n e d 
w h e t h e r , qu i t e a p a r t from the j u d g e ' s conduc t , t h e r e a re a sce r t a inab l e 
facts which m a y ra ise d o u b t s as to his impar t i a l i t y . In this respec t even 
a p p e a r a n c e s m a y be of a c e r t a i n i m p o r t a n c e . W h a t is a t s t ake is the 
confidence which t h e cour t s in a d e m o c r a t i c society m u s t inspi re in t he 
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publ ic (see t he Cas t i l lo Alga r v. Spa in j u d g m e n t of 28 O c t o b e r 1998, 
Reports 1998-V1II, p . 3116, § 45) . T h i s impl ies t h a t in dec id ing w h e t h e r in 
a given case t h e r e is a l eg i t ima t e reason to fear t h a t a p a r t i c u l a r j u d g e 
lacks impar t i a l i ty , t he s t a n d p o i n t of t he pe r son conce rned is i m p o r t a n t 
bu t not decisive. W h a t is decisive is w h e t h e r this fear can be held to be 
objectively jus t i f ied (see t he Fe r r an t e l l i and S a n t a n g e l o v. I ta ly j u d g m e n t 
of 7 Augus t 1996, Reports 1996-III, pp . 951-52, § 58) . 

45. T u r n i n g to t he p r e s e n t case , t h e C o u r t no tes t h a t j u d g e R. ac ted 
aga ins t t he appl ican t in s e p a r a t e bu i ld ing p roceed ings as the legal 
r e p r e s e n t a t i v e of t he K u s n a c h t munic ipa l i ty . J u d g e s R. and L. bo th 
sha r ed office p r e m i s e s wi th lawyer W. who h a d previously ac ted as legal 
r e p r e s e n t a t i v e in o t h e r bu i ld ing p roceed ings in the KUoten munic ipa l i ty . 
Th i s s i tua t ion arose in t he C a n t o n of Zur i ch w h e r e , as w i th t he cour t s of 
m a n y o t h e r c a n t o n s , the A d m i n i s t r a t i v e C o u r t is composed of bo th full-
t ime and p a r t - t i m e j u d g e s . T h e l a t t e r may p rac t i se as legal 
r e p r e s e n t a t i v e s . T h e A d m i n i s t r a t i v e J u d i c i a r y P r o c e d u r e Act in force a t 
the re levan t t i m e c o n t a i n e d no provis ions as to t he incompat ib i l i ty of 
such legal r e p r e s e n t a t i o n wi th jud ic ia l act ivi t ies . Sect ion 34(2) of the Act 
c u r r e n t l y in force provides t h a t p a r t - t i m e j u d g e s m a y not act as legal 
r e p r e s e n t a t i v e s before the A d m i n i s t r a t i v e C o u r t . 

46. It is t r u e t h a t t h e r e was no m a t e r i a l link b e t w e e n t h e app l i can t ' s 
case before t he A d m i n i s t r a t i v e C o u r t a n d the s e p a r a t e p roceed ings in 
which R. and W. ac ted as legal r e p r e s e n t a t i v e s . F u r t h e r m o r e , R. and W. 
had b e e n ac t ing as t r a i n e d lawyers who w e r e cal led upon to r e p r e s e n t the 
i n t e r e s t s of cons t an t l y varying p a r t i e s . 

47. Never the less , the C o u r t notes t ha t , w h e n on 15 F e b r u a r y 1995 the 
appl icant ins t i tu ted the p re sen t proceedings before the Admin i s t ra t ive 
C o u r t wi th R. as a j u d g e on the bench , the para l le l p roceedings in which R. 
ac ted as legal r ep re sen t a t i ve for the K u s n a c h t munic ipa l i ty aga ins t the 
appl icant were pend ing before the Fede ra l C o u r t , which gave its decision 
eight m o n t h s la te r on 24 O c t o b e r 1995 (sec p a r a g r a p h 11 above) . Less t h a n 
two m o n t h s after these proceedings had been t e r m i n a t e d the 
Adminis t ra t ive C o u r t gave its j u d g m e n t on 15 D e c e m b e r 1995. T h e r e was, 
therefore , an over lapping in t ime of the two proceedings with R. in t he two 
functions of j u d g e , on the one hand , and of legal r ep resen ta t ive of the 
opposing par ty , on t he o the r . As a resul t , in t he proceedings before the 
Admin i s t ra t ive Cour t , the appl icant could have had reason for concern tha t 
j u d g e R. would con t inue to see in h im the opposing par ty . In the C o u r t ' s 
opinion this s i tua t ion could have ra ised leg i t imate fears in t he appl icant 
t h a t j u d g e R. was not app roach ing his case wi th t he requis i te impart ia l i ty . 

48. T h e fact t h a t W., a n office col league of j u d g e s R. a n d L., had in 
o t h e r p roceed ings r e p r e s e n t e d t he pa r ty oppos ing the app l i can t , while 
only of m i n o r re levance , could be seen as fu r the r conf i rming the 
app l i can t ' s fear t h a t j u d g e R. was opposed to his case . 
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49 . In the C o u r t ' s view, t he se c i r c u m s t a n c e s serve objectively to just ify 
t he app l i can t ' s a p p r e h e n s i o n t h a t judge R. of t he A d m i n i s t r a t i v e C o u r t of 
t h e C a n t o n of Z u r i c h lacked the necessa ry impar t i a l i t y . 

50. C o n s e q u e n t l y , in the p r e s e n t case t h e r e has been a violat ion of 
Art ic le 6 § 1 of t he Conven t i on as r e g a r d s t he r e q u i r e m e n t of an 
i m p a r t i a l t r i buna l . 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

5 1 . Art ic le 41 of t he C o n v e n t i o n provides : 

"If t h e C o u r t f inds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 
t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l l ows only 
p a r t i a l r e p a r a t i o n to be m a d e , t h e C o u r t sha l l , if n e c e s s a r y , afford jus t s a t i s f a c t i o n to 
t h e i n j u r e d p a r t y . " 

A. D a m a g e 

52. T h e app l i can t c l a imed 368,200 Swiss francs ( C H F ) for pecun ia ry 
d a m a g e r e su l t i ng from the fact t ha t t he KJoten munic ipa l i ty had used his 
p rope r ty wi thout c o m p e n s a t i o n d u r i n g forty-two yea r s . T h e G o v e r n m e n t 
saw no connec t ion be tween the p e c u n i a r y d a m a g e a l leged a n d the conduct 
of t he Swiss a u t h o r i t i e s . 

53 . T h e C o u r t no tes t h a t t h e app l ican t is in fact r e q u e s t i n g d a m a g e s of 
t he s a m e a m o u n t as in t he act ion which he i n t roduced before t he 
A d m i n i s t r a t i v e C o u r t of t h e C a n t o n of Z u r i c h on 15 F e b r u a r y 1995 (see 
p a r a g r a p h 13 above) . However , t he C o u r t canno t specu la t e as to wha t the 
o u t c o m e of p roceed ings compa t ib l e wi th Art ic le 6 § 1 of t he Conven t i on 
would have b e e n (see the Inca l v. T u r k e y j u d g m e n t of 9 J u n e 1998, Reports 
1998-IV, p. 1575, § 82). In t he p r e s e n t case it perceives no causa l link 
b e t w e e n the b r e a c h of Ar t ic le 6 § 1 of the C o n v e n t i o n a n d the a l leged 
pecun ia ry d a m a g e . T h e r e is, t he re fo re , no g r o u n d for an a w a r d u n d e r 
this head . 

B. C o s t s a n d e x p e n s e s 

54. U n d e r this h e a d the app l ican t c la imed a to ta l of C H F 65,120.05, 
n a m e l y C H F 29,486.50 for lawyer 's costs in t he d o m e s t i c p roceed ings ; 
C H F 20,133.55 for lawyer ' s costs in t he S t r a s b o u r g p roceed ings ; and 
C H F 15,500 for p rocedu ra l costs i ncu r red in t he d o m e s t i c p roceed ings . 

55. T h e G o v e r n m e n t con t ended tha t only the public-law appea l 
proceedings before the Fede ra l C o u r t could have served to redress the 
a l leged violat ion of Art icle 6 § 1 of the Conven t ion , a l t h o u g h these 
proceedings also concerned o t h e r compla in t s raised by the appl icant . In 
respect of the S t r a s b o u r g proceedings the G o v e r n m e n t s u b m i t t e d tha t only 
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one of t he appl ican t ' s compla in t s had been dec la red admiss ible and tha t this 
pa r t i cu la r compla in t concerned only a minor p a r t of the observat ions 
s u b m i t t e d by the appl icant du r ing the admissibi l i ty proceedings . T h e 
G o v e r n m e n t cons idered as a d e q u a t e the s u m of C H F 2,000 for the lawyer 's 
costs in t he domes t i c proceedings ; C H F 3,000 for t he lawyer 's costs in t he 
S t r a sbou rg proceedings ; and C H F 3,000 for the p rocedu ra l costs incur red 
in the domes t ic proceedings ; n a m e l y a total of C H F 8,000. 

56. T h e C o u r t , in accordance wi th its case-law, will consider w h e t h e r t he 
costs and expenses c la imed were actual ly a n d necessar i ly incur red in o rde r 
to prevent or ob ta in redress for the m a t t e r found to cons t i tu te a violation of 
the Conven t ion and were reasonab le as to q u a n t u m (see, for ins tance , Nilsen 
andJohnsen v. Norway [ G C ] , no. 23118/93, § 62, E C H R 1999-VT.il). 

57. T h e C o u r t finds the app l i can t ' s c la ims excessive. M a k i n g a n 
a s s e s s m e n t on an equ i t ab l e bas is , t he C o u r t awards h i m C H F 2,000 for 
the lawyer ' s costs in the d o m e s t i c p roceed ings ; C H F 4,000 for t h e 
lawyer 's costs in t he S t r a s b o u r g p roceed ings ; and C H F 3,000 for t h e 
p r o c e d u r a l costs i ncu r r ed in t he d o m e s t i c p roceed ings ; n a m e l y t he to ta l 
s u m of C H F 9,000. 

C. D e f a u l t i n t e r e s t 

58. Accord ing to t he in fo rma t ion avai lable to the C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t appl icable in Swi tze r land a t t he d a t e of adop t ion of the 
p r e s e n t j u d g m e n t is 5% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a viola t ion of Art ic le 6 § 1 of the Conven t ion ; 

2. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t b e c o m e s final accord ing 
to Art ic le 44 § 2 of t he C o n v e n t i o n , C H F 9,000 (nine t h o u s a n d Swiss 
francs) in respec t of legal costs; 
(b) t h a t s imple in t e re s t at a n a n n u a l r a t e of 5% shall be payable from 
the expi ry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

3 . Dismisses the r e m a i n d e r of t he app l i can t ' s c la ims for j u s t sat isfact ion. 

D o n e in Engl i sh , a n d notified in wr i t i ng on 21 D e c e m b e r 2000, p u r s u a n t 
to Rule 77 §§ 2 a n d 3 of the Ru les of C o u r t . 

Er ik FRIBERGH 
R e g i s t r a r 

Chr i s t o s ROZAKIS 
P r e s i d e n t 

http://999-VT.il
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SOMMAIRE1 

Impartialité d'un juge à temps partiel ayant représenté la partie adverse 
dans le cadre d'une procédure distincte instituée par le requérant 

Article 6 § 1 

Tribunal impartial - Procédure civile - Impartialité d'un juge à temps partiel ayant, représenté 
la partie adverse dans le cadre d'une procédure distincte instituée par le requérant - Juges à 
temps partiel - Absence de lien matériel entre des procédures distinctes - Concomitance de 
procédures distinctes 

* 
* * 

Le requérant fut débouté à l'issue d'une procédure devant le tribunal administratif 
du canton de Zurich. Le tribunal se composait de cinq juges, dont deux magistrats 
à temps partiel qui exerçaient par ailleurs en tant qu'avocats. La première d'entre 
eux était intervenue peu de temps auparavant en qualité d'avocate de la partie 
adverse dans une procédure distincte engagée par le requérant, laquelle était 
pendante en appel. L'autre juge à temps partiel partageait les bureaux de sa 
collègue, ainsi que d'un troisième avocat qui avait également défendu 
l'adversaire du requérant dans une autre procédure engagée par celui-ci. Le 
recours de droit public du requérant fut rejeté par le Tribunal fédéral. 

Article 6 § 1 : rien ne permet de douter que la législation et la pratique relatives 
aux magistrats siégeant à temps partiel puissent être organisées de façon à être 
compatibles avec l'article 6. L'enjeu tient uniquement à la manière dont l'instance 
a été conduite en l'espèce. Certes, il n'existe aucun lien matériel entre l'affaire du 
requérant et les procédures distinctes dans lesquelles les deux avocats étaient 
intervenus en tant que représentants légaux; toutefois, la procédure litigieuse 
était concomitante de l'instance pendante en appel. Le requérant pouvait donc 
avoir des raisons de redouter que la magistrate en question continuât de voir en 
lui un adversaire, et cette situation peut avoir fait naître chez l'intéressé des 
craintes légitimes que la juge n'aborde pas l'affaire avec l'impartialité requise. Le 
fait qu'un confrère ait représenté l'adversaire du requérant dans une autre 
procédure, quoique d'importance mineure, peut avoir renforcé ces craintes. 
Conclusion : violation (unanimité). 
Article 41 : la Cour n'aperçoit aucun lien de causalité entre la violation et le 
préjudice matériel allégué par le requérant et ne lui accorde rien de ce chef. Elle 
lui octroie une indemnité pour frais et dépens. 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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En l 'affaire W e t t s t e i n c. S u i s s e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . C L . ROZAKIS,président, 

A.B. BAKA, 
L. W l L D H A B E R , 

G. BONELLO, 
P. LORENZEN, 
M. FISCHBACH, 
A. Kovi£&,juges, 

et de M. E. FRIBERCH, greffier de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil les 23 m a r s et 

7 d é c e m b r e 2000, 
R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n° 33958/96) d i r igée 
con t r e la C o n f é d é r a t i o n suisse et dont u n r e s so r t i s san t de cet E t a t , 
M. H e i n z P e t e r W e t t s t e i n («le r e q u é r a n t » ) , avait saisi la Commis s ion 
e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 7 novembre 
1996 en ve r tu de l 'ancien ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des 
Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é devan t la C o u r p a r M c A. Staffelbach, 
avocat à Zur ich . Le g o u v e r n e m e n t suisse («le G o u v e r n e m e n t » ) est 
r e p r é s e n t é p a r son a g e n t , M. P. Boil lat , chef de la division des affaires 
i n t e r n a t i o n a l e s de l 'Office fédéral de la j u s t i c e . 

3. Le r e q u é r a n t se p la in t su r le t e r r a i n de l 'ar t ic le 6 § 1 de la 
C o n v e n t i o n du m a n q u e d ' i m p a r t i a l i t é , d a n s le c ad re d ' u n e p rocédure 
immob i l i è r e , de d e u x j u g e s qu i é t a i en t i n t e r v e n u s con t r e lui dans une 
a u t r e i n s t ance , soit en leur qua l i t é d 'avocats soit p a r l ' i n t e r m é d i a i r e d 'un 
associé. 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le F'1 n o v e m b r e 1998, da te 
d ' e n t r é e en v igueur du Protocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 
dud i t P ro toco le ) . 

5. La r e q u ê t e a é té a t t r i b u é e à la d e u x i è m e sect ion de la C o u r 
(ar t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . Au sein de celle-ci, la c h a m b r e 
c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a été 
c o n s t i t u é e c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . 

6. P a r u n e décision du 23 m a r s 2000, la C o u r a déc la ré la r e q u ê t e 
p a r t i e l l e m e n t r ecevab le ' . 

1. Note du greffe : la d é c i s i o n d e la C o u r est d i s p o n i b l e a u g r e f f e . 
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7. Aprè s consu l t a t ion des p a r t i e s , la C o u r a déc idé q u ' u n e a u d i e n c e sur 
le fond n ' é t a i t pas nécessa i re (ar t ic le 59 § 2 in fine du r è g l e m e n t ) . Le 
G o u v e r n e m e n t a alors déposé des obse rva t ions écr i t es su r le fond de 
l 'affaire, ce don t s 'est a b s t e n u le r e q u é r a n t (ar t ic le 59 § 1 du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le r e q u é r a n t , né en 1930, est u n h o m m e d'affaires domici l ié à 
Pfafïïkon (Suisse) . 

A. C o n t e x t e 

9. Le r e q u é r a n t est p r o p r i é t a i r e de d e u x t e r r a i n s s i tués d a n s la 
mun ic ipa l i t é de Klo ten , d ' u n e superficie de 115 n r et 51 m 
r e s p e c t i v e m e n t . La moi t ié du second t e r r a i n est r a t t a c h é e à une 
cop rop r i é t é s ' exe rçan t sur u n e p a r t i e d ' un c h e m i n . D a n s les a n n é e s 50, 
un p lan de zonage fut é l aboré , sans toutefois q u ' u n e solut ion d ' e n s e m b l e 
ne fût t rouvée p o u r les p r o p r i é t é s du r e q u é r a n t . P a r a i l l eurs , celui-ci 
d e m a n d a à p lus ieurs repr i ses à la mun ic ipa l i t é de Klo ten , en vain, 
d ' a c q u é r i r les d e u x t e r r a i n s et de le d é d o m m a g e r en c o n s é q u e n c e . 

10. Le r e q u é r a n t é ta i t é g a l e m e n t i m p l i q u é d a n s u n e a u t r e p r o c é d u r e 
re la t ive à des p r o p r i é t é s immobi l i è r e s s i tuées d a n s la mun ic ipa l i t é de 
K lo t en , d a n s laquel le la p a r t i e adve r se , u n e caisse c a n t o n a l e d ' a s s u r a n c e 
vieil lesse, é ta i t r e p r é s e n t é e p a r un avocat , M1' W. 

11. De plus , le r e q u é r a n t é ta i t p a r t i e à u n e p r o c é d u r e immobi l i è r e à 
l ' encon t re de la munic ipa l i t é de K û s n a c h t , d a n s laque l le c e t t e 
mun ic ipa l i t é é t a i t r e p r é s e n t é e pa r u n e avoca te , M'' R. C e t t e p r o c é d u r e se 
d é r o u l a devan t le t r i buna l a d m i n i s t r a t i f d u c a n t o n d e Zur ich puis , en 
d e r n i e r r e s so r t , devan t le T r i b u n a l fédéral , qu i r end i t son a r r ê t le 
24 oc tobre 1995. 

12. M m ' ' R. et M. W., avocats en exercice (Rechtsanwälte), p a r t a g e a i e n t à 
c e t t e é p o q u e leurs b u r e a u x avec M" L. P a r a i l l eurs , M m c R. et M. L. 
s i égea ien t à t e m p s pa r t i e l en t a n t q u e j u g e s a d m i n i s t r a t i f s au t r i buna l 
a d m i n i s t r a t i f du c a n t o n de Zur i ch . 

B. P r o c é d u r e i n s t i t u é e p a r le r e q u é r a n t 

13. D a n s le c ad re de la p r o c é d u r e c o n c e r n a n t ses b iens s i tués à K lo t en 
( p a r a g r a p h e 9 c i -dessus) , le r e q u é r a n t saisit le 15 février 1995 le t r i b u n a l 
a d m i n i s t r a t i f d u can ton de Zur i ch , lui d e m a n d a n t d ' o r d o n n e r à la 
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mun ic ipa l i t é d e K lo t en d ' a c q u é r i r les deux t e r r a i n s , y compr i s la p a r t i e en 
cop rop r i é t é , p o u r la s o m m e de 368 200 francs suisses . 

14. Le t r ibuna l a d m i n i s t r a t i f cha rgé d ' e x a m i n e r l 'affaire d u r e q u é r a n t 
se composa i t a lors de cinq j uges , à savoir le vice-président du t r i buna l , trois 
j u g e s admin i s t r a t i f s et u n j u g e supp léan t . P a r m i les j uges admin is t ra t i f s se 
t rouva ien t M m l ' R. et M. L., qu i s iégeaient à t e m p s par t ie l . 

15. Le 15 d é c e m b r e 1995, le t r i buna l d é b o u t a le r e q u é r a n t . Il se 
déc l a r a i n c o m p é t e n t p o u r c o n n a î t r e de l 'affaire, qu i re levai t d e la 
commiss ion d ' e s t i m a t i o n (Schàtzungskommission). Toutefo is , le t r i buna l 
refusa de t r a n s m e t t r e l 'affaire à ce t t e commiss ion , le r e q u é r a n t é t an t 
déchu de son droi t à r é p a r a t i o n . En effet, s'il con te s t a i t le p lan de 
zonage , n o t a m m e n t l ' a p u r e m e n t des c o m p t e s effectué en 1957, il au ra i t 
dû à ce t t e é p o q u e d e m a n d e r l ' ins t i tu t ion d ' une p r o c é d u r e d ' e s t ima t i on . 
Le t r i b u n a l cons idé ra q u e la d e m a n d e d ' i n d e m n i s a t i o n a u r a i t é t é dans 
tous les cas d é n u é e de f o n d e m e n t , ca r il a u r a i t fallu l ' ad res se r aux a u t r e s 
p r o p r i é t a i r e s conce rnés pa r le p lan de zonage et non à la m u n i c i p a l i t é . 

16. Le r e q u é r a n t saisit le T r i b u n a l fédéral d ' un recours de droi t publ ic , 
d a n s leque l il se p la igna i t , d ' une p a r t , du r é su l t a t de l ' ins tance et , d ' a u t r e 
pa r t , du fait q u e l 'un des j u g e s , M""' R., é ta i t i n t e r v e n u e peu de t e m p s 
a u p a r a v a n t , d a n s le c ad re d ' un a u t r e r ecour s ac t ionné pa r le r e q u é r a n t , 
en t a n t q u e r e p r é s e n t a n t e de la pa r t i e adve r se , à savoir la mun ic ipa l i t é 
de K û s n a c h t . En o u t r e , M m c R. p a r t a g e a i t les b u r e a u x du j u g e L. et aussi 
de M. W. qu i , d a n s u n e p r o c é d u r e s é p a r é e e n g a g é e p a r le r e q u é r a n t , avait 
r e p r é s e n t é la p a r t i e adverse . 

17. Le recours de droi t publ ic fut re je té p a r le T r i b u n a l fédéra l le 
29 avril 1996, l ' a r r ê t é t a n t signifié le 9 ma i 1996. D a n s son a r r ê t , le 
T r i b u n a l r épond i t de la façon su ivan te aux a l l éga t ions du r e q u é r a n t , qui 
r ep rocha i t à ce r t a in s j u g e s du t r i b u n a l a d m i n i s t r a t i f l eur m a n q u e 
d ' i m p a r t i a l i t é : 

« L e s c o r r é l a t i o n s i n v o q u é e s p e u v e n t s o u l e v e r c e r t a i n s d o u t e s a u r e g a r d d e 

l ' a r t i c l e 5 8 § 1 d e l a C o n s t i t u t i o n f é d é r a l e , q u i r e q u i e r t l ' i m p a r t i a l i t é d e s m a g i s t r a t s . 

T o u t e f o i s , le r e q u é r a n t ne p r é t e n d p a s q u e M""' R. ou u n a u t r e m e m b r e d u t r i b u n a l 

a d m i n i s t r a t i f a i l fait p r e u v e d e p a r t i a l i t é e n r e n d a n t la d é c i s i o n c o n t e s t é e . Le T r i b u n a l 

f é d é r a l a d é j à a f f i r m é a n t é r i e u r e m e n t q u e l ' o c c u p a t i o n à t e m p s p a r t i e l d e f o n c t i o n s de 

j u g e p a r d e s a v o c a t s e x e r ç a n t d a n s le c a n t o n d e Z u r i c h p o u v a i t , d a n s c e r t a i n e s 

c i r c o n s t a n c e s , e n t r a î n e r u n conf l i t d ' i n t é r ê t s . T o u t e f o i s , le t r i b u n a l a d m i n i s t r a t i f a 

e s t i m é q u e l 'on p o u v a i t a t t e n d r e d ' u n m a g i s t r a t à t e m p s p a r t i e l q u ' i l fasse la p a r t des 

c h o s e s e n t r e s a m i s s i o n d e s e r v i c e p u b l i c et s e s a c t i v i t é s p r o f e s s i o n n e l l e s p r i v é e s . Dès 

lo r s , u n j u g e à t e m p s p a r t i e l n ' é t a i t p a s t e n u d e se d é p o r t e r u n i q u e m e n t p a r c e qu ' i l 

ava i t r e p r é s e n t é d a n s u n e a u t r e p r o c é d u r e d e s i n t é r ê t s o p p o s é s à c e u x d u d e m a n d e u r 

(...) E u é g a r d à ces p r i n c i p e s , o n n e s a u r a i t n o n p l u s p r é s u m e r e n l ' e s p è c e q u e le t r i b u n a l 

a d m i n i s t r a t i f se c o m p o s a i t d e m a g i s t r a t s d o n t on p o u v a i t m e t t r e l ' i m p a r t i a l i t é e n d o u t e 

l o r s q u ' i l s o n t r e n d u la d é c i s i o n c o n t e s t é e . » 

18. P a r a i l l eurs , le T r i b u n a l fédéra l n e vit r i en d ' a r b i t r a i r e d a n s la 
conclusion du t r i b u n a l a d m i n i s t r a t i f selon laquel le les griefs du 
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r e q u é r a n t deva ien t ê t r e re je tés car l ' in té ressé ne les avait pas soulevés en 
bonne et d u e fo rme . 

19. Le 20 août 1996, le T r i b u n a l fédéra l r e j e t a la d e m a n d e de 
r é o u v e r t u r e de la p r o c é d u r e soumise pa r le r e q u é r a n t . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. Le t r i b u n a l a d m i n i s t r a t i f du c a n t o n d e Z u r i c h 

20. Le t r i b u n a l a d m i n i s t r a t i f du c a n t o n de Zur i ch se compose d é j u g e s 
à t e m p s plein et de m a g i s t r a t s à t e m p s pa r t i e l , ces d e r n i e r s exe rçan t 
é g a l e m e n t à t e m p s par t ie l l eurs fonctions d 'avocat . 

2 1 . L 'a r t ic le 34 de la loi de 1959 sur la j u s t i ce a d m i n i s t r a t i v e 
(Verwallungsrechtspjlegegesetz) du c a n t o n de Zur ich s ' in t i tu le 
« I n c o m p a t i b i l i t é s » (Unvereinbarkeit) e t , d a n s sa vers ion en v igueu r à 
l ' époque des fai ts , se lisait a i n s i : 

« 1. L a f o n c t i o n d é j u g e à t e m p s p l e i n a u t r i b u n a l a d m i n i s t r a t i f es t i n c o m p a t i b l e avec 

t o u t e a u t r e a c t i v i t é p r o f e s s i o n n e l l e e x e r c é e à t e m p s p l e i n [hauplberujliche TUtigkeit]. L e s 

j u g e s à t e m p s p l e in ne p e u v e n t ê t r e ni m e m b r e s de l ' A s s e m b l é e f é d é r a l e ni m e m b r e s ou 

s e c r é t a i r e s d ' u n c o n s e i l m u n i c i p a l ou c a n t o n a l . Ils n e s o n t p a s a u t o r i s é s à r e p r é s e n t e r 

l é g a l e m e n t d e s t i e r c e s p e r s o n n e s d e v a n t d e s j u r i d i c t i o n s ou d e s a d m i n i s t r a t i o n s . Ils 

d o i v e n t o b t e n i r l ' a u t o r i s a t i o n d u p a r l e m e n t c a n t o n a l s ' ils s o u h a i t e n t p a r t i c i p e r à la 

g e s t i o n ou à la d i r e c t i o n d ' u n e s o c i é t é c o m m e r c i a l e ou d ' u n e s o c i é t é c o o p é r a t i v e à b u t 

lucra t i f . 

2. L e s j u g e s s i é g e a n t à t e m p s p a r t i e l ne p e u v e n t p a s t r a v a i l l e r à t e m p s p l e in d a n s 

u n e a d m i n i s t r a t i o n ou u n e j u r i d i c t i o n , c l n e p e u v e n t p a s ê t r e m e m b r e s ou s e c r é t a i r e s 

d ' u n c o n s e i l m u n i c i p a l ou c a n t o n a l . » 

22. La loi sur la j u s t i ce a d m i n i s t r a t i v e fut révisée en 1997 et l 'ar t icle 34 
est à p r é s e n t ainsi libellé : 

« 1. L a fonc t ion d e m e m b r e à t e m p s p l e i n d u t r i b u n a l a d m i n i s t r a t i f e s l i n c o m p a t i b l e 

a v e c t o u t e a u t r e a c t i v i t é p r o f e s s i o n n e l l e e x e r c é e à t e m p s p l e in et a v e c la r e p r é s e n t a t i o n 

à l i t r e p r o f e s s i o n n e l d e t i e r c e s p e r s o n n e s d e v a n t d e s j u r i d i c t i o n s ou d e s a d m i n i s t r a t i o n s . 

2. L a f o n c t i o n d e m e m b r e à t e m p s p a r t i e l d u t r i b u n a l a d m i n i s t r a t i f e s t i n c o m p a t i b l e 

a v e c la r e p r é s e n t a t i o n à t i t r e p r o f e s s i o n n e l d e t i e r c e s p e r s o n n e s d e v a n t le t r i b u n a l 

a d m i n i s t r a t i f (...) » 

B. La s i t u a t i o n e n S u i s s e 

23. En Suisse , a u c u n e fo rma t ion pa r t i cu l i è r e de m a g i s t r a t n ' e s t 
r equ i se p o u r occuper des fonctions d é j u g e , ce qu i expl ique n o t a m m e n t le 
n o m b r e r e l a t i v e m e n t élevé d 'avoca ts ( r e p r é s e n t a n t s l égaux) s i égean t 
c o m m e j u g e s s u p p l é a n t s ou j u g e s à t e m p s pa r t i e l . 
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/. La situation au niveau fédéral 

24. Le T r i b u n a l fédéra l se compose de t r e n t e j u g e s p e r m a n e n t s et d e 
qu inze j u g e s à t e m p s pa r t i e l , et le T r i b u n a l fédéra l des a s su r ances 
c o m p r e n d neu f j u g e s p e r m a n e n t s et neuf j u g e s à t e m p s pa r t i e l . Les j u g e s 
à t e m p s pa r t i e l peuven t exe rce r la profession d 'avocat . Selon l 'ar t icle 22 
de la loi fédéra le su r l ' o rgan i sa t ion j u d i c i a i r e (Organisationsgesetf), les j u g e s 
doivent se d é p o r t e r si, d a n s u n e affaire pa r t i cu l i è r e , ils sont i n t e rvenus 
d a n s le c ad re d ' une a u t r e fonct ion, n o t a m m e n t en t a n t q u e r e p r é s e n t a n t 
légal ou avocat . La p r e m i è r e cour de dro i t publ ic du T r i b u n a l fédéral évite 
en o u t r e d e confier à des j u g e s à t e m p s pa r t i e l des affaires t r o u v a n t leur 
or ig ine d a n s le can ton où ils r é s iden t . 

25. Diverses commiss ions de r ecour s (Rekurskommissionen) a u niveau 
fédéral c o m p r e n n e n t des m a g i s t r a t s à t e m p s ple in et à t e m p s par t ie l . 
Q u e l l e s q u e soient les a u t r e s fonct ions q u ' e x e r c e n t ces d e r n i e r s , elles n e 
doivent pas p o r t e r p ré jud ice à l ' a ccompl i s semen t de leurs t âches ni à 
l ' i ndépendance ou à la r é p u t a t i o n de la commiss ion de recours à laque l le 
ils a p p a r t i e n n e n t . 

2. La situation au niveau cantonal 

26. D a n s divers c a n t o n s , il n ' ex i s te a u c u n e règle pa r t i cu l i è re 
c o n c e r n a n t les j u g e s à t e m p s pa r t i e l exe rçan t la profession d 'avoca t , ce 
qu i est le cas , p a r e x e m p l e , pour ce r t a in s m a g i s t r a t s des can tons 
d 'Appenze l l -Rhodes - In t é r i eu re s , des Gr i sons et du Vala is . D ' a u t r e s 
c a n t o n s ont a d o p t é u n e légis lat ion spécif ique sur le sujet . 

27. Pa r e x e m p l e , ce r t a in s t r i b u n a u x c a n t o n a u x sont composés 
exc lus ivement de j u g e s à t e m p s comple t , qu i ne p e u v e n t exe rce r une 
a u t r e profession j u r i d i q u e ; tel est le cas des j u g e s des t r i b u n a u x 
c a n t o n a u x et admin i s t r a t i f s des c a n t o n s de B e r n e et de L u c e r n e , du 
t r i buna l a d m i n i s t r a t i f des c a n t o n s de F r i b o u r g et du Tess in , du t r ibuna l 
c a n t o n a l du c a n t o n de T h u r g o v i e , et d u t r i buna l c a n t o n a l et de la cour 
d ' appe l du c a n t o n de Schaffhousc. A c o m p t e r de 2001 , hui t des onze 
p r é s i d e n t s des j u r id i c t ions de p r e m i è r e i n s t ance du c a n t o n des Gr i sons 
dev ron t exe rce r leurs fonctions de m a g i s t r a t à t e m p s plein. 

28. D a n s c e r t a i n s c a n t o n s , il est i n t e rd i t à des j u g e s à t e m p s par t ie l 
d ' ê t r e en m ê m e t e m p s avocats , p a r e x e m p l e d a n s les c a n t o n s de Bâle-
C a m p a g n e ( juges à t e m p s pa r t i e l de la cour d ' appe l en m a t i è r e péna le ) 
et d 'Argovie (juges à t e m p s pa r t i e l du t r i b u n a l c a n t o n a l et des 
j u r id i c t ions a d m i n i s t r a t i v e s spécia l isées , ainsi q u e p r é s i d e n t s des 
t r i b u n a u x de d i s t r i c t ) . D a n s le c a n t o n de B e r n e , un projet de loi prévoit 
d ' i n t e rd i r e aux j u g e s à t e m p s pa r t i e l , à p a r t i r de 2001, d ' e x e r c e r les 
fonctions d 'avoca t , a lors q u e les j u g e s s u p p l é a n t s a u r o n t toujours ce t t e 
possibi l i té . D a n s le c a n t o n de Sa in t -Ga l l , les j u g e s à t e m p s pa r t i e l des 
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t r i b u n a u x de dis t r ic t ne peuven t i n t e r v e n i r en t a n t qu ' avoca t s d a n s leur 
d is t r ic t respectif . 

29. Dans divers can tons , les j uges à t e m p s par t ie l ne peuvent c o m p a r a î t r e 
en tan t qu 'avocats devant la ju r id ic t ion dans laquelle ils s iègent . C 'es t le cas 
pa r exemple dans les can tons de Schwyz, d 'Obwald , de Zoug , d'Argovie (pour 
ce qu i est d u t r i buna l admin is t ra t i f ) , de Bâle-Ville (s 'agissant d u j u g e 
habi tuel à la cour d 'appel pour les affaires admin i s t ra t ives ) , de Saint-Gall 
(quan t aux j uges à t e m p s par t ie l à plus de 40 % ) , des Grisons (s 'agissant des 
j uges des t r i bunaux adminis t ra t i f s et de leurs sections respectives et, à 
c o m p t e r de 2001 , des p rés iden ts des t r i b u n a u x d e distr ict et des t r i b u n a u x 
rég ionaux et de leurs adjoints) . Le can ton de B â l e - C a m p a g n e est en t ra in de 
réviser ses règles j u r id iques dans le m ê m e sens . 

30. C e r t a i n s t r i b u n a u x c a n t o n a u x prévo ien t q u e les j u g e s s u p p l é a n t s 
peuven t exe rce r les fonctions d 'avocat ; tel est le cas p a r e x e m p l e d a n s les 
c a n t o n s d 'Argovie ( t r i b u n a u x du t rava i l ) , de Be rne ( t r i buna l c a n t o n a l et 
t r i b u n a l a d m i n i s t r a t i f ) , de Bâle-Vil le , de G e n è v e , de F r i b o u r g ( t r ibuna l 
a d m i n i s t r a t i f ) , du Tess in , de Soleure et de Schaffhouse (cour d ' appe l et 
t r i b u n a l c a n t o n a l ) . 

C. J u r i s p r u d e n c e d u T r i b u n a l f é d é r a l 

3 1 . Le T r i b u n a l fédéral s 'est p rononcé à p lus ieurs repr i ses sur la 
ques t ion de l ' impar t ia l i t é d 'avocats exe rçan t des fonctions de m a g i s t r a t , 
n o t a m m e n t sur le d a n g e r d 'une re la t ion de d é p e n d a n c e e n t r e le j u g e et 
l 'une des pa r t i e s . Pa r exemple , u n avocat ne peu t in te rven i r c o m m e 
m a g i s t r a t d a n s u n e affaire où il r e p r é s e n t e l 'une des p a r t i e s à la p r o c é d u r e , 
ou lorsqu' i l r e p r é s e n t e la pa r t i e adverse d a n s u n e a u t r e p rocédure en cours . 
En revanche , a u c u n e ques t ion ne se pose g é n é r a l e m e n t lorsque l 'avocat a 
d a n s le passé r e p r é s e n t é l 'une des pa r t i e s ma i s que son m a n d a t est 
t e r m i n é . Le s imple fait q u ' u n avocat conseille r é g u l i è r e m e n t ses cl ients en 
m a t i è r e immobi l i è re n ' au to r i se pas à p r é s u m e r que , en t a n t que j u g e , il va 
néce s sa i r emen t favoriser un p la ignan t qui est impl iqué dans la cons t ruc t ion 
d 'une maison ( a r r ê t du 15 m a i 1992, Schweizerisch.es Zentralblattfur Staats- uni 
Verwaltungsrecht 94, 1993, 8 7 ; a r r ê t du 20 d é c e m b r e 1990, Arrêts du Tribunal 

fédéral suisse (ATF) , vol. 116 la , p . 485) . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

32. Le r e q u é r a n t se p la in t du m a n q u e d ' i m p a r t i a l i t é de d e u x j u g e s 
admin i s t r a t i f s , M""' R. et M. L., qui é t a i e n t i n t e r v e n u s con t r e lui, e n 
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p e r s o n n e ou pa r l ' i n t e r m é d i a i r e de leur associé, M. W., d a n s le cad re 
d ' a u t r e s p r o c é d u r e s . L ' i n t é r e s s é invoque l 'ar t icle 6 § 1 de la C o n v e n t i o n , 
don t les passages p e r t i n e n t s se l isent a i n s i : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e (...) p a r u n t r i b u n a l 
i n d é p e n d a n t et i m p a r t i a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s e t 
o b l i g a t i o n s d e c a r a c t è r e civil (...) » 

33 . Le G o u v e r n e m e n t aff i rme q u e la p r o c é d u r e é ta i t conforme à 
l 'ar t ic le 6 § 1 de la C o n v e n t i o n . 

A. A r g u m e n t s d e s p a r t i e s 

/. Le requérant 

34. Selon le r e q u é r a n t , il ex is te d a n s c e r t a i n s s e c t e u r s d e 
l ' a d m i n i s t r a t i o n suisse des liens p a r t i c u l i è r e m e n t é t ro i t s e n t r e c e r t a i n s 
avocats et le pouvoir j ud i c i a i r e . Eu é g a r d aux p r o b l è m e s e n g e n d r é s par 
ce t t e s i tua t ion , le c a n t o n de Z u r i c h a révisé sa légis la t ion, qui exclut à 
p r é s e n t la possibil i té pour les j u g e s à t e m p s par t i e l de r e p r é s e n t e r des 
t ierces p e r s o n n e s à t i t r e profess ionnel . A la sui te de ces c h a n g e m e n t s , 
le cab ine t d a n s lequel t rava i l l a ien t les avocats R., L. et W. a cessé 
d ' ex i s te r . 

35 . Le r e q u é r a n t invoque la p r a t i q u e ju r id ique c o u r a n t e qu i veu t q u e 
lo r squ 'un avocat pa r t i cu l i e r , associé à p lus ieurs a u t r e s avocats , conna î t un 
conflit d ' i n t é r ê t s , l 'avocat conce rné mais auss i tous ses p a r t e n a i r e s doivent 
ê t r e exclus de l 'affaire. Le r e q u é r a n t fait r é fé rence aux c r i t è r e s s t r ic t s 
appl icables aux avocats , pa r e x e m p l e à l ' impossibi l i té pour un avocat de 
r e p r é s e n t e r d e u x p a r t i e s ayan t des i n t é r ê t s opposés ou de dé f end re un 
t iers con t re l 'un de ses anc iens c l ients . Ces c r i t è r e s s ' app l iquen t 
é g a l e m e n t aux ju r id i c t ions de compos i t ion mix t e . En l 'espèce, il n 'es t 
donc p a s i m p o r t a n t de d é t e r m i n e r lesquels des t rois avocats é t a i en t 
conce rnés p a r le conflit d ' i n t é r ê t s . 

36. Le r e q u é r a n t e s t i m e q u e les avocats ne dev ra i en t pas ê t re 
a u t o r i s é s à exe rce r des fonct ions de m a g i s t r a t . Il ex is te tou jours un 
r i sque de conflit d ' i n t é r ê t s au moins po ten t i e l pour les juges des 
t r i b u n a u x a d m i n i s t r a t i f s : soit ils e s p è r e n t avoir d a n s le fu tur la 
possibi l i té d ' ob ten i r ce r t a in s t r avaux des a u t o r i t é s pub l iques conce rnées 
et ne veu len t pas les m é c o n t e n t e r en vo tan t con t r e elles, soit ils ne 
veu len t pas s ' a l iéner l eur s y m p a t h i e lorsqu' i l s 'agi ra à l 'avenir de 
p r e n d r e des décis ions c o n c e r n a n t l 'octroi de p e r m i s de cons t ru i r e , dont 
d é p e n d e n t les pro je ts immobi l i e r s de leurs c l ients pr ivés . Les i n t é r ê t s 
croisés de d e u x des cinq j u g e s c o n c e r n é s en l 'espèce e n t r a î n e n t u n e 
a p p a r e n c e de m a n q u e d ' i m p a r t i a l i t é . 
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2. Le Gouvernement 

37. I n v o q u a n t la j u r i s p r u d e n c e du T r i b u n a l fédéra l , le G o u v e r n e m e n t 
a l lègue q u ' e n l 'espèce il n ' ex i s te a u c u n lien de d é p e n d a n c e e n t r e la j u g e R. 
et l ' adversa i re du r e q u é r a n t d a n s la p r o c é d u r e devan t le t r i buna l 
admin is t ra t i f . M"" R. a r e p r é s e n t é u n e a u t r e mun ic ipa l i t é - Kt i snacht et 
non Kloten - d a n s une p r o c é d u r e p o r t a n t sur u n e ques t i on c o m p l è t e m e n t 
i n d é p e n d a n t e de la p r é s e n t e affaire. Le m a n d a t de r e p r é s e n t a t i o n qui liait 
M"" R. à la mun ic ipa l i t é de K ù s n a c h t é ta i t t e r m i n é lorsque le t r i b u n a l 
a d m i n i s t r a t i f a r e n d u sa décis ion. O n ne s au ra i t donc p r é t e n d r e q u e 
M""' R., d a n s le c ad re de ses fonctions de j u g e , ait s emblé favoriser de 
q u e l q u e façon q u e ce soit la mun ic ipa l i t é de Klo ten . P a r a i l l eurs , M1' W. 
est i n t e r v e n u d a n s u n e affaire c o m p l è t e m e n t d i f férente et n ' a pas 
r e p r é s e n t é Klo ten . Le r e q u é r a n t n ' a pas p r é t e n d u q u e les t rois avocats , 
R., L. et W., a ien t e n t r e p r i s u n e ac t ion conce r t ée en vue de favoriser la 
munic ipa l i t é de Klo ten . En effet, l 'on peu t a t t e n d r e d ' un j u g e à t e m p s 
par t ie l qu ' i l sache faire la p a r t des choses e n t r e ses d i f férentes act iv i tés 
profess ionnel les . 

38 . De l'avis du G o u v e r n e m e n t , l 'ar t ic le 6 de la Conven t i on n ' exc lu t 
pas l ' ex is tence de ju r id i c t ions « m i x t e s » d a n s lesquel les des avocats 
i n t e rv i ennen t en t a n t q u e j u g e s , ainsi q u e , pa r e x e m p l e , d a n s l 'affaire 
S r a m e k c. A u t r i c h e ( a r r ê t du 22 oc tobre 1984, sér ie A n" 84, p. 19, § 40) . 
En l 'espèce, a u c u n mot i f subject i f ne p e r m e t d e d o u t e r de l ' impar t i a l i t é 
des j u g e s R. et L. Q u a n t aux ra isons object ives, les a p p a r e n c e s peuven t 
revê t i r u n e c e r t a i n e i m p o r t a n c e pour le p r évenu , b ien qu 'e l les ne j o u e n t 
pas u n rôle décisif. L ' é l é m e n t d é t e r m i n a n t cons is te à savoir si la c r a i n t e 
d 'un m a n q u e d ' i m p a r t i a l i t é é ta i t ob jec t ivement jus t i f i ab le , les d o u t e s ne 
pouvan t suffire à eux seuls . Le G o u v e r n e m e n t soul igne que M™'' R. n ' a 
j a m a i s r e p r é s e n t é la mun ic ipa l i t é de Klo ten en q u a l i t é d 'avoca te devan t 
le t r ibuna l adminis t ra t i f . A la l umiè r e de l 'affaire S r a m e k , son 
i m p a r t i a l i t é n ' a u r a i t pas pu ê t r e mise en d o u t e m ê m e si elle avai t 
r e p r é s e n t é K l o t e n d a n s une a u t r e p r o c é d u r e . 

39. Le G o u v e r n e m e n t sou t i en t qu ' i l n ' ex i s te a u c u n lien ratione loci, 
ratione materiae ou ratione personae e n t r e les d i f férentes p r o c é d u r e s d a n s 
lesquel les M'1"' R. et M. L. é t a i en t impl iqués en q u a l i t é de j u g e s , d ' une 
p a r t , e t celle d a n s l aque l le est i n t e r v e n u M. W. en t a n t q u ' a v o c a t , d ' a u t r e 
p a r t . D a n s tous les cas , M. W. n 'a pas r e p r é s e n t é la mun ic ipa l i t é de 
Klo ten . 

40. Le G o u v e r n e m e n t soul igne q u e les m a g i s t r a t s employés à t e m p s 
pa r t i e l sont d ' u n e i m p o r t a n c e c ruc ia le pour les c a n t o n s . La p l u p a r t des 
t r i b u n a u x sont composés de j u g e s à t e m p s pa r t i e l qu i exe rcen t p a r 
a i l leurs d ' a u t r e s act iv i tés profess ionnel les , don t celle d 'avocat . Les 
c a n t o n s qu i n 'on t pas de m a g i s t r a t s à t e m p s pa r t i e l p révo ien t souvent 
des j u g e s s u p p l é a n t s qu i exe rcen t les fonctions d 'avocat . 
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B. A p p r é c i a t i o n d e la C o u r 

4 1 . La C o u r r appe l l e d ' e m b l é e que , d a n s une cause issue d ' u n e r e q u ê t e 
individuel le , il lui faut se bo rne r a u t a n t q u e possible à l ' e x a m e n du cas 
concre t don t on l'a saisie ( a r r ê t Minel l i c. Suisse du 25 m a r s 1983, série A 
n" 62, p . 17, § 35) . E n c o n s é q u e n c e , r ien ne p e r m e t de d o u t e r en l 'espèce 
q u e la légis la t ion et la p r a t i q u e re la t ives aux m a g i s t r a t s s i égean t à t e m p s 
pa r t i e l pu i s sen t , de façon g é n é r a l e , ê t r e o rgan i sées de façon à ê t r e 
compa t ib l e s avec l 'ar t ic le 6. L 'enjeu t i en t u n i q u e m e n t à la m a n i è r e dont 
la p r o c é d u r e a é té condu i t e d a n s l 'affaire du r e q u é r a n t . 

42. Selon la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , lorsqu ' i l éche t de 
d é t e r m i n e r l ' impar t i a l i t é d ' un t r i b u n a l au sens de l 'ar t ic le 6 § 1, il faut 
t en i r c o m p t e non s e u l e m e n t de la convict ion et du c o m p o r t e m e n t 
pe r sonne l s du j u g e en telle occasion - ce qui est u n e d é m a r c h e 
subject ive - , mais auss i r e c h e r c h e r si ce t r i buna l offrait ob jec t ivement 
des g a r a n t i e s suff isantes pour exc lure à cet é g a r d tou t d o u t e lég i t ime 
(a r rê t T h o m a n n c. Suisse du 10 j u i n 1996, Recueil des arrêts et décisions 
1996-III, p . 815 , § 3 0 ) . 

43 . E n ce qu i c o n c e r n e l 'aspect subject i f de l ' impa r t i a l i t é , la C o u r 
c o n s t a t e q u e r ien n ' i n d i q u e en l 'espèce un q u e l c o n q u e p ré jugé ou pa r t i 
pr is de la pa r t des j u g e s R. et L. 

44. R e s t e donc l ' appréc ia t ion object ive. Elle consis te à se d e m a n d e r si, 
i n d é p e n d a m m e n t de la condu i t e pe r sonne l l e du j u g e , c e r t a i n s faits 
v e n d a b l e s a u t o r i s e n t à suspec te r l ' impar t i a l i t é de ce d e r n i e r . En la 
m a t i è r e , m ê m e les a p p a r e n c e s peuven t revê t i r de l ' i m p o r t a n c e . Il y va de 
la confiance q u e les t r i b u n a u x d ' u n e société d é m o c r a t i q u e se doivent 
d ' insp i re r aux jus t i c i ab les ( a r r ê t Cas t i l lo Algar c. E s p a g n e du 28 oc tobre 
1998, Recueil 1998-VIII, p . 3116, § 45) . Il en r é su l t e q u e p o u r se p r o n o n c e r 
sur l ' ex is tence , d a n s u n e affaire d o n n é e , d ' u n e ra ison l ég i t ime de r e d o u t e r 
d ' un j u g e un défaut d ' i m p a r t i a l i t é , l 'op t ique de l 'accusé e n t r e en ligne de 
c o m p t e ma i s ne j o u e pas u n rôle décisif. L ' é l é m e n t d é t e r m i n a n t consis te à 
savoir si l 'on peu t cons idé re r les a p p r é h e n s i o n s de l ' in té ressé c o m m e 
ob jec t ivement jus t i f iab les ( a r r ê t F e r r a n t e l l i et S a n t a n g e l o c. I ta l ie d u 
7 août 1996, Recueil 1996-111, pp. 951-952, § 58). 

45 . E n l 'espèce, la C o u r relève q u e M""' R. est i n t e r v e n u e con t re le 
r e q u é r a n t en qua l i t é de r e p r é s e n t a n t e d e la mun ic ipa l i t é de K û s n a c h t 
d a n s une p r o c é d u r e i m m o b i l i è r e s é p a r é e . Les j u g e s R. et L. p a r t a g e a i e n t 
tous d e u x leurs b u r e a u x avec l 'avocat W., qu i avait p r é c é d e m m e n t 
r e p r é s e n t é la m u n i c i p a l i t é de K lo t en d a n s une a u t r e p r o c é d u r e 
immobi l i è r e . C e t t e s i t ua t i on s'est p r o d u i t e d a n s le c a n t o n de Zur i ch , où 
le t r i b u n a l admin i s t ra t i f , c o m m e c'est le cas p o u r les j u r id i c t i ons d e 
n o m b r e u x a u t r e s c an tons , c o m p r e n d des m a g i s t r a t s à t e m p s ple in et 
des j u g e s à t e m p s pa r t i e l . Ces d e r n i e r s peuven t ê t r e r e p r é s e n t a n t s 
légaux . La loi sur la j u s t i c e a d m i n i s t r a t i v e , en v igueur à l ' époque des 
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faits, ne c o n t e n a i t a u c u n e disposi t ion sur l ' incompat ib i l i t é d ' u n e tel le 
r e p r é s e n t a t i o n légale avec les fonctions judic ia i res . L 'a r t ic le 34 § 2 de la 
loi a c t u e l l e m e n t en v igueur dispose q u ' u n m a g i s t r a t à t e m p s pa r t i e l ne 
peu t in t e rven i r en q u a l i t é de r e p r é s e n t a n t légal devan t le t r i b u n a l 
admin is t ra t i f . 

46. C e r t e s , il n ' ex i s t e a u c u n lien m a t é r i e l e n t r e l 'affaire du r e q u é r a n t 
devan t le t r i buna l a d m i n i s t r a t i f et les p r o c é d u r e s d i s t inc tes d a n s 
lesquel les R. et W. sont i n t e rvenus en t a n t qu ' avoca t s . En o u t r e , R. et W. 
é t a i en t des avocats conf i rmés , appe lé s à r e p r é s e n t e r les i n t é r ê t s d ' u n e 
c l ientè le qui évolue c o n s t a m m e n t . 

47. N é a n m o i n s , la C o u r c o n s t a t e q u e , le 15 février 1995, lo r sque le 
r e q u é r a n t a e n g a g é la p r o c é d u r e en ques t i on devan t le t r i buna l 
a d m i n i s t r a t i f a u q u e l M""' R. s iégea i t en qua l i t é de j u g e , la p r o c é d u r e 
para l l è le d a n s laquel le celle-ci i n t e rvena i t en t a n t q u e r e p r é s e n t a n t e 
légale de la mun ic ipa l i t é de K ù s n a c h t con t re le r e q u é r a n t é ta i t p e n d a n t e 
devan t le T r i b u n a l fédéra l , lequel a r e n d u son a r r ê t hui t mois plus t a rd , le 
24 oc tobre 1995 ( p a r a g r a p h e 11 c i -dessus) . Moins de deux mois a p r è s la fin 
de ce t t e p r o c é d u r e , le t r i buna l a d m i n i s t r a t i f a r e n d u son j u g e m e n t , le 
15 d é c e m b r e 1995. Il y a donc eu concomi t ance des d e u x in s t ances 
i m p l i q u a n t M m c R., qui exerça i t la doub le fonction d é j u g e , d ' u n e p a r t , et 
de r e p r é s e n t a n t e légale de la p a r t i e adverse , d ' a u t r e p a r t . En 
c o n s é q u e n c e , d a n s le cadre de la p r o c é d u r e devan t le t r i b u n a l 
adminis t ra t i f , le r e q u é r a n t pouvai t avoir des ra isons de r e d o u t e r q u e 
M"" R. c o n t i n u â t de voir en lui u n adve r sa i r e . De l'avis de la C o u r , ce t t e 
s i tua t ion peu t avoir fait n a î t r e chez l ' in té ressé des c r a in t e s l ég i t imes q u e 
la j u g e R. n ' a b o r d e pas son affaire avec l ' impar t i a l i t é r equ i se . 

48 . Le fait q u e M . W., qu i p a r t a g e a i t des b u r e a u x avec les j u g e s R. et 
L., ait r e p r é s e n t é l ' adversa i re du r e q u é r a n t d a n s u n e a u t r e p r o c é d u r e , 
q u o i q u e d ' i m p o r t a n c e m i n e u r e , peu t ê t r e cons idéré c o m m e suscept ib le 
de renforcer la p e u r du r e q u é r a n t q u e M m c R. ne soit host i le à son affaire. 

49 . P o u r la C o u r , ces é l é m e n t s jus t i f i en t ob jec t ivement les 
a p p r é h e n s i o n s du r e q u é r a n t q u e M"™ R., en t an t q u e j u g e au t r i buna l 
a d m i n i s t r a t i f du c a n t o n de Zur i ch , n ' eû t pas l ' impar t i a l i t é r equ i se . 

50. Dès lors, il y a eu viola t ion en l 'espèce de l 'ar t icle 6 § 1 de la 
Conven t i on q u a n t à l 'exigence d ' un t r i b u n a l i m p a r t i a l . 

IL SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

5 1 . Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n , 

«S i la C o u r d é c l a r e q u ' i l y a eu v i o l a t i o n d e la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é c j u e n c e s de c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l ieu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 



ARRÊT WETTSTEIN c. SUISSE 1 1 7 

A. D o m m a g e 

52. Le r e q u é r a n t r éc l ame 368 200 francs suisses ( C H F ) p o u r pré judice 
ma té r i e l du fait q u e la munic ipa l i t é de Klo ten a uti l isé sa p rop r i é t é 
p e n d a n t q u a r a n t e - d e u x ans sans lui verser aucun d é d o m m a g e m e n t . Le 
G o u v e r n e m e n t n ' aperço i t a u c u n lien e n t r e le préjudice m a t é r i e l a l légué et 
la condui te des au to r i t é s suisses. 

53. La C o u r relève que le r e q u é r a n t d e m a n d e en fait des d o m m a g e s -
in t é rê t s du m ê m e m o n t a n t que ceux qu' i l avait r éc l amés dans la 
p rocédure engagée le 15 février 1995 devan t le t r i buna l admin i s t r a t i f du 
can ton de Zur ich ( p a r a g r a p h e 13 ci-dessus) . C e p e n d a n t , elle ne peut 
spéculer sur ce q u ' e û t é té l ' issue d ' u n e p rocédure conforme à l 'art icle 6 § 1 
de la Conven t ion ( a r r ê t Incal c. T u r q u i e du 9 j u i n 1998, Recueil 1998-IV, 
p . 1575, § 82). En l 'espèce, elle ne relève aucun lien de causa l i té e n t r e la 
violation de l 'art icle 6 § 1 et le préjudice m a t é r i e l a l légué . Dès lors, rien ne 
just i f ie l 'octroi de d o m m a g e s - i n t é r ê t s de ce chef. 

B. Frais e t d é p e n s 

54. Le r e q u é r a n t r éc l ame à cet é g a r d 65 120,05 C H F au total , soit 
29486 ,50 C H F au t i t r e des honora i res versés à son avocat d a n s le cadre de 
la p rocédure i n t e r n e , 20 133,55 C H F p o u r les honora i r e s co r r e spondan t à 
l ' ins tance devan t les o r g a n e s de S t r a sbou rg , et 15 500 C H F au t i t re des frais 
de p rocédure devan t les ju r id ic t ions in t e rnes . 

55. Le G o u v e r n e m e n t fait valoir que seule la p r o c é d u r e de recours de 
droi t publ ic devan t le T r i b u n a l fédéral pouvai t avoir p o u r bu t de r e d r e s s e r 
la violat ion a l léguée de l 'ar t ic le 6 § 1 de la Conven t ion , b ien que ce t t e 
in s t ance p o r t â t é g a l e m e n t sur les a u t r e s griefs soulevés p a r le r e q u é r a n t . 
Q u a n t à la p r o c é d u r e d e v a n t les o r g a n e s de S t r a s b o u r g , le G o u v e r n e m e n t 
sou t i en t q u ' u n seul des griefs du r e q u é r a n t a é té déc la ré recevable , et que 
ce t t e do léance ne po r t a i t q u e sur u n e p a r t i e m i n e u r e des obse rva t ions 
soumises p a r le r e q u é r a n t p e n d a n t la p r o c é d u r e d ' admiss ib i l i t é . Le 
G o u v e r n e m e n t e s t i m e q u ' u n m o n t a n t de 2 0 0 0 C H F cons t i tue u n e 
s o m m e a d é q u a t e p o u r couvrir les hono ra i r e s d 'avocat exposés au cours 
de la p r o c é d u r e i n t e r n e , q u e 3 000 C H F suffisent à c o m p e n s e r les 
hono ra i r e s d 'avocat exposés à S t r a s b o u r g , et q u ' u n e s o m m e de 3 000 C H F 
co r r e spond aux frais de la p r o c é d u r e i n t e r n e , ce qu i fait un t o t a l d e 
8 000 C H F . 

56. La C o u r , c o n f o r m é m e n t à sa j u r i s p r u d e n c e , r e c h e r c h e r a si les frais 
et d é p e n s don t le r e m b o u r s e m e n t est r é c l a m é ont é t é r é e l l e m e n t exposés 
pour p réven i r ou r e d r e s s e r la s i tua t ion j u g é e cons t i tu t ive d ' une violat ion 
de la Conven t ion , s'ils c o r r e s p o n d a i e n t à u n e nécess i té et s'ils sont 
r a i sonnab les q u a n t à l eur t a u x (voir, pa r e x e m p l e , Nilsen et Johnsen 
c. Norvège [ G C ] , n° 23118/93 , § 62, C E D H 1999-VIII). 
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57. La C o u r j u g e les p r é t e n t i o n s du r e q u é r a n t excessives. S t a t u a n t en 
é q u i t é , elle lui accorde 2 000 C H T pour les hono ra i r e s versés d a n s le c ad re 
de la p r o c é d u r e i n t e r n e , 4 0 0 0 C H F au t i t r e des h o n o r a i r e s c o r r e s p o n d a n t 
à l ' i ns tance devan t les o r g a n e s de S t r a s b o u r g , et 3 000 C H F p o u r les frais 
de p r o c é d u r e exposés d e v a n t les j u r id i c t ions i n t e r n e s , soit un m o n t a n t 
to ta l de 9 000 C H F . 

C. I n t é r ê t s m o r a t o i r e s 

58 . Selon les in fo rmat ions don t la C o u r dispose , le t a u x d ' i n t é r ê t légal 
appl icable en Suisse à la d a t e d ' adop t ion du p ré sen t a r r ê t est de 5 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on ; 

2. Dit 
a) q u e l 'E ta t d é f e n d e u r doit verser au r e q u é r a n t , d a n s les t rois mois à 
c o m p t e r du j o u r où l ' a r rê t s e r a d e v e n u définitif, c o n f o r m é m e n t à 
l 'ar t ic le 44 § 2 de la Conven t ion , 9 000 C H F (neuf mille francs suisses) 
pour frais et dépens ; 
b) q u e ce m o n t a n t s e r a à ma jo re r d 'un in t é rê t s imple de 5 % l 'an à 
c o m p t e r de l ' expi ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

3. Rejette la d e m a n d e de sa t is fact ion é q u i t a b l e p o u r le su rp lus . 

Fai t en ang la i s , puis c o m m u n i q u é pa r écri t le 21 d é c e m b r e 2000, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Er ik FRIBERGH 

Greff ier 
Chr i s to s ROZAKIS 

P r é s i d e n t 
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SUMMARY1 

Self-incrimination - conviction for refusing to answer police quest ions 

Article 6 §§ 1 and 2 

Fair hearing - Presumption of innocence - Self-incrimination - Conviction for refusing to 
answer police questions - Criminal charge - Suspect "substantially affected" - Victim — 
Applicability of Article 6 notwithstanding acquittal - Safeguards against abuse - Essence of 
right not to incriminate oneself - Degree of compulsion - Security and public order 
considerations 

* 

The applicants were arrested on suspicion of involvement in a bomb explosion 
which had killed several British soldiers and a civilian. They were cautioned that 
they were not obliged to say anything and that anything they said might be used in 
evidence against them. They were questioned about the bombing and about their 
presence in the house where they had been arrested, but refused to answer. Police 
officers then read out to them section 52 of the Offences against the State Act 
1939, which requires a person detained under the provisions of that Act to 
provide a full account of his movements and actions during a specified period, on 
pain of imprisonment of up to six months. The applicants continued to refuse to 
answer questions. They were charged with membership of an unlawful 
organisation and with failing to account for their movements. They were 
acquitted of the first charge but convicted of the second and sentenced to six 
months ' imprisonment. They unsuccessfully challenged the constitutionality of 
section 52 of the 1939 Act in the High Court and their appeal was dismissed by 
the Supreme Court. 

Held 

(1) Article 6 §§ 1 and 2: While the applicants had not been formally charged when 
questioned under section 52, they were "substantially affected" and therefore 
"charged" for the purposes of Article fi. As to their acquittal in the substantive 
proceedings relating to the charge of membership of an unlawful organisation, in 
general acquittal precludes the person concerned from claiming to be a victim of a 
violation of the procedural guarantees of Article 6. However, this approach has 
been refined in certain circumstances, since Article 6 must be interpreted in such 
a way as to guarantee rights which are practical and effective, and if the applicants 
were unable to rely on Article 6 their acquittal in the substantive proceedings 
would exclude any consideration under Article 6 of their complaints. In such 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b ind t h e C o u r t . 
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circumstances, they could rely on Article 6 in respect of their conviction and 
imprisonment under section 52. 
The present case, like the Funke case, concerned the threat and imposition of a 
criminal sanction on the applicants because they failed to supply information to 
authorities investigating the alleged commission of criminal offences by them. 
The various safeguards referred to by the Government could only be relevant if 
they could effectively and sufficiently reduce the degree of compulsion imposed 
by section 52 to the extent that the essence of ihe rights at issue would not be 
impaired. However, they could not have had that effect, since the lawful 
application of the provision in circumstances which conformed to all the 
safeguards could not change the choice presented to the applicants: to provide 
the information or potentially face six months ' imprisonment. Moreover, the 
legal position as regards the admissibility in evidence of statements made under 
section 52 was particularly uncertain when the applicants were questioned. In any 
event, the applicants were provided with conflicting information, since they were 
initially informed of their right to remain silent and then told that they risked six 
months' imprisonment if they failed to account for their movements. The degree of 
compulsion imposed on the applicants with a view to compelling them to provide 
information relating to charges against them in effect destroyed the very essence 
of their privilege against self-incrimination and their right to remain silent. The 
security and public-order concerns relied on by the Government could not justify 
a provision which had that effect. There had therefore been a violation. 
Furthermore, given the close link between the rights guaranteed by Article 6 § 1 
and the presumption of innocence, there had also been a violation of Article 6 § 2. 
Conclusion: violation (unanimously). 

(2) Articles 8 and 10: The essential issue raised had been considered under 
Article 6 and the complaints under Articles 8 and 10 did not give rise to any 
separate issue. 
Conclusion: no separate issue (unanimously). 
Article 41: The Court made awards in respect of non-pecuniary damage and costs 
and expenses. 
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I n t h e c a s e o f H e a n e y a n d M c G u i n n e s s v. I r e l a n d , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r G. RESS, President, 
M r A. PASTOR RIDRUEJO, 
M r L. CAFLISCH, 
M r I. CABRAL BARRETO, 
M r V. BUTKEVYCH, 
M r s N . VAJIC, 
M r M. PEXLONPAÄ, judges, 

and M r V. BERGER, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 16 M a r c h , 11 J u l y a n d 12 D e c e m b e r 

2000, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l ica t ion (no. 34720/97) aga ins t t he 
Repub l i c of I r e l and lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s (" the C o m m i s s i o n " ) u n d e r f o r m e r Art ic le 25 of t h e C o n v e n t i o n 
for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) by two Ir ish na t iona l s , M r A n t h o n y H e a n e y a n d Mr Wil l iam 
M c G u i n n e s s (" the app l i can t s " ) , on 17 J a n u a r y 1997. 

2. T h e app l i can t s , who had b e e n g r a n t e d legal aid, we re r e p r e s e n t e d 
by M r D. Robinson , a lawyer p r ac t i s i ng in Dubl in . T h e Ir ish G o v e r n m e n t 
(" the G o v e r n m e n t " ) were r e p r e s e n t e d successively by t he i r A g e n t s , 
Ms E. Kilcul len, M r R. Siev and M r A. Connol ly , all of the D e ] j a r t m c n t of 
Fore ign Affairs. 

3. T h e app l i can t s a l leged t h a t sect ion 52 of t he Offences aga ins t t he 
S t a t e Act 1939 cons t i t u t ed a viola t ion of the r ights g u a r a n t e e d by Art ic les 
6, 8 a n d 10 of the Conven t ion . 

4. O n 1 Ju ly 1998 the C o m m i s s i o n dec ided to c o m m u n i c a t e to t he 
G o v e r n m e n t the app l i c an t s ' c o m p l a i n t s u n d e r Art ic les 6 and 10 of t he 
Conven t ion . T h e app l ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 
1998, w h e n Protocol No . 11 to t he C o n v e n t i o n c a m e in to force (Article 5 § 2 
of Protocol No. 11). 

5. T h e appl ica t ion was a l located to the F o u r t h Section of the C o u r t 
(Rule 52 § 1 of t he Ru les of C o u r t ) . W i t h i n t h a t Sect ion, the C h a m b e r tha t 
would consider the case (Article 27 § 1 of t he Conven t ion) was cons t i tu t ed as 
provided in Rule 26 § 1. M r J . H e d i g a n , the judge elected in respect of 
I re land , w i thd rew from s i t t ing in the case (Rule 28). T h e G o v e r n m e n t 
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accordingly appo in ted Ms N. Vajic, the j u d g e elected in respec t of C roa t i a , 
to sit in his place (Article 27 § 2 of the Conven t ion and Rule 29 § 1). 

6. By a decis ion of 21 S e p t e m b e r 1999, t he C o u r t dec l a red t he 
appl ica t ion admis s ib l e 1 . 

7. T h e app l i can t s and the G o v e r n m e n t each fded obse rva t ions on the 
m e r i t s (Rule 59 § 1). T h e C o u r t dec ided , a f te r consu l t ing the pa r t i e s , t h a t 
no h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 2 in fine) a n d the pa r t i e s 
repl ied in wr i t i ng to each o t h e r ' s observa t ions on the m e r i t s . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. At a p p r o x i m a t e l y 4.10 a .m. on 23 O c t o b e r 1990 a large explosion 
occu r red at a Bri t ish Army/Roya l U l s t e r C o n s t a b u l a r y checkpoin t in 
C o u n t y D c r r y . Five Br i t i sh soldiers a n d one civilian were killed and a 
n u m b e r of o t h e r Br i t i sh a r m y pe r sonne l were ser iously in jured. 

9. Approx ima te ly an h o u r a n d a half la ter , Ir ish police officers on 
survei l lance du ty no ted a light in a house app rox ima te ly four miles from 
t h e scene of the explosion. At app rox ima te ly 6.05 a.m. on 24 O c t o b e r 1990 
a w a r r a n t was ob t a ined to sea rch the house . At or a r o u n d 7 a .m. t h a t 
m o r n i n g the police e n t e r e d the house a n d found an a s s o r t m e n t of gloves 
( rubbe r a n d kn i t t ed ) , balaclavas , caps a n d o t h e r c lothing. T h e seven m e n 
in t he house , inc luding the owner a n d the app l ican t s , were a r r e s t ed and 
de t a ined by the police u n d e r sect ion 30 of t he Offences aga ins t t he 
S t a t e Act 1939 ("the 1939 Ac t" ) . As l a t e r no ted by the H i g h C o u r t (see 
p a r a g r a p h 15 below), it was suspec ted tha t the bombing had been car r ied 
out by the Irish Repub l i can A r m y (an unlawful pa rami l i t a ry o rgan i sa t ion 
known as t he IRA) and the app l ican t s w e r e , in t u r n , suspec ted by the police 
of m e m b e r s h i p of t h a t o rgan i sa t ion a n d of involvement in the bombing . 

10. Both app l i can t s were cau t ioned by police officers in the usua l 
t e r m s , n a m e l y t h a t they w e r e not r e q u i r e d to say a n y t h i n g unless they 
wished to do so a n d they were also in formed t h a t a n y t h i n g they did say 
would be t a k e n down in w r i t i n g a n d migh t be given in evidence aga ins t 
t h e m . 

M r H e a n e y was t h e n q u e s t i o n e d abou t t he b o m b i n g a n d abou t his 
p r e s e n c e in the house w h e r e he was a r r e s t e d . H e refused to answer t he 
ques t ions put to h im. Police officers t h e n read sect ion 52 of the 1939 Act 
to h im a n d he was r e q u e s t e d p u r s u a n t to t h a t sect ion to give a full accoun t 
of his m o v e m e n t s a n d ac t ions b e t w e e n 6 p .m. on 23 O c t o b e r a n d 6.55 a .m. 
on 24 O c t o b e r 1990. H e refused to a n s w e r any q u e s t i o n s . 

1. Note by the Registry. T h e C o u r t ' s d e c i s i o n is o b t a i n a b l e f rom t h e R e g i s t r y . 
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Mr M c G u i n n e s s was also q u e s t i o n e d abou t t h e explosion and abou t his 
p re sence in t he house w h e r e he was a r r e s t e d . H e refused to answer those 
q u e s t i o n s . H e was t h e n r e q u e s t e d to account for his m o v e m e n t s b e t w e e n 
1 a .m. and 7.15 a.m. on 24 O c t o b e r 1990. H e refused to answer . Police 
officers t h e n r e a d sect ion 52 of t he 1939 Act to h i m a n d he was h a n d e d a 
copy of t he sect ion a n d asked to r ead it. H e con t i nued not to answer 
ques t i ons pu t to h im. 

11. O n 25 O c t o b e r 1990 bo th app l i can t s were b r o u g h t to t h e Special 
C r i m i n a l C o u r t in Dubl in a n d c h a r g e d wi th t he offence of m e m b e r s h i p of 
a n unlawful o rgan i sa t ion ( con t r a ry to sec t ion 21 of the 1939 Act) and of 
failing to account for the i r m o v e m e n t s ( con t r a ry to sec t ion 52 of t he 1939 
Act ) . 

12. O n 19 Apri l 1991 the app l i c an t s ' t r ia l in t he Special C r i m i n a l 
C o u r t took p lace . O n 26 J u n e 1991 the app l i can t s were a c q u i t t e d of the 
c h a r g e of m e m b e r s h i p of an unlawful o rgan i sa t ion but each was 
convicted of failing to provide a n accoun t of t he i r m o v e m e n t s d u r i n g a 
specified per iod c o n t r a r y to sect ion 52 of t h e 1939 Act . T h e cour t re jected 
the i r a r g u m e n t s tha t sec t ion 52 m u s t be r e a d as inc lud ing a r ight to refuse 
to provide such in fo rmat ion on r ea sonab l e g r o u n d s a n d abou t t he 
confusion caused by police officers giving the usua l cau t ion abou t the 
r ight to r e m a i n silent and t h e n m a k i n g a r e q u e s t for in fo rma t ion u n d e r 
sect ion 52 of the 1939 Act. Bo th app l i can t s w e r e s e n t e n c e d to six m o n t h s ' 
i m p r i s o n m e n t . T h e i r s en t ences c o m m e n c e d on 26 J u n e 1991. T h e y were 
r e l eased on 10 N o v e m b e r 1991. 

13. T h e app l i can t s t h e n a p p e a l e d aga ins t t he i r convict ion and 
s e n t e n c e u n d e r sect ion 52 to t h e C o u r t of C r i m i n a l Appea l . As r ega rds 
the i r convict ion, they s u b m i t t e d t h a t t h e Special C r i m i n a l C o u r t had 
e r r e d in f inding tha t t he app l i can t s were not confused as a resu l t of the 
cau t ion about the i r r ight to r e m a i n si lent a n d the conflict ing r e q u e s t for 
in fo rma t ion u n d e r sec t ion 52 by the s a m e officers. T h e y a r g u e d tha t 
sect ion 52 should have been r ead as inc lud ing t h e possibil i ty of a refusal 
to give in fo rma t ion based on r e a s o n a b l e excuse . As to the i r s e n t e n c e , they 
a r g u e d t h a t t he confusion caused by the cau t ion a n d r e q u e s t for 
in fo rmat ion should have been a m i t i g a t i n g factor; t h a t t h e r e was no 
evidence t h a t t hey w a r r a n t e d t h e m a x i m u m s e n t e n c e ; a n d t h a t t he court 
failed to t ake in to account t he t i m e the app l i can t s had spen t in custody 
pr ior to t he i r t r i a l . 

14. O n 3 May 1992 the app l i can t s took p roceed ings in the H i g h C o u r t 
cha l l eng ing the cons t i t u t iona l i t y of sect ion 52 of t h e 1939 Act . T h e 
p roceed ings p e n d i n g before t he C o u r t of C r i m i n a l Appea l were 
c o n s e q u e n t l y ad jou rned . 

15. By a j u d g m e n t d a t e d 24 J u n e 1994, t h e H i g h C o u r t re jec ted the i r 
app l ica t ion . It based the a p p l i c a n t s ' r ight not to answer ques t ions as 
r e g a r d s the i r m o v e m e n t s on Ar t ic le 38 of t he C o n s t i t u t i o n r a t h e r t h a n on 
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Art ic le 40, n o t i n g t h a t the i r case r e l a t e d to suspec t s in cus tody a n d not to 
accused pe r sons on t r ia l . However , it was cons ide red t h a t sect ion 52 
c o n s t i t u t e d a p r o p o r t i o n a t e in te r fe rence wi th t h e a p p l i c a n t s ' r ight to 
s i lence, the objective be ing to assist police inves t iga t ions in to ser ious 
c r imes of a subversive n a t u r e involving the secur i ty of t he S t a t e . I n 
add i t ion , t h e r e s t r i c t ions w e r e not cons ide red a r b i t r a r y or i r r a t iona l . 

T h e High C o u r t also cons ide red t h a t the r e s t r i c t ion did not excessively 
impa i r the r ight to si lence given the object ive p u r s u e d by sect ion 52 a n d 
the o t h e r legal p ro t ec t i ons appl icab le to pe r sons in cus tody u n d e r 
sect ion 30 of t h e 1939 Act , which p ro tec t ions were afforded to m i n i m i s e 
t he risk of an accused wrongfully confess ing to a c r ime a n d to sa feguard 
aga ins t the possible a b u s e of t he powers provided by sect ion 52 of the 1939 
Act. T h o s e p ro tec t ions were l isted by the H i g h C o u r t : t he r e q u i r e m e n t 
tha t a police officer mus t have a bona fide suspic ion pr ior to a r r e s t ; t he 
obl iga t ion to inform the suspect of the offences u n d e r t he 1939 Act a n d / 
or of t h e schedu led offences of which he is suspec ted ; t h e r ight to legal 
ass i s tance when reasonab ly r e q u e s t e d ; the r ight to med ica l a s s i s t ance ; 
t he r ight of access to a cour t ; the r ight to r e m a i n si lent a n d to be told of 
t ha t r ight ; t he obl iga t ions to provide a p p r o p r i a t e cau t ions to d e t a i n e e s 
and to abs t a in from c ros s - examin ing a person in d e t e n t i o n u n d e r 
sect ion 30 of t he 1939 Act a n d from unfa i r a n d oppress ive q u e s t i o n i n g of 
such d e t a i n e e s ; and the cond i t ions a t t a c h i n g to any ex t ens ion of t he 
l eng th of d e t e n t i o n u n d e r sect ion 30 of t he 1939 Act . 

16. By a j u d g m e n t d a t e d 23 Ju ly 1996 the S u p r e m e C o u r t re jec ted the 
a p p l i c a n t s ' a p p e a l , f inding t h a t sect ion 52 of t he 1939 Act was not 
incons is ten t wi th t he C o n s t i t u t i o n . It was no ted t h a t sect ion 52 of t he 
1939 Act was si lent on t he use which could be m a d e of s t a t e m e n t s 
provided p u r s u a n t to r e q u e s t s m a d e u n d e r sect ion 52. Whi le t he C o u r t of 
C r i m i n a l A p p e a l h a d s u g g e s t e d in a prev ious case (The People (Director of 
Public Prosecutions) v. McGowan [1979] Ir ish R e p o r t s 45) t h a t i n fo rma t ion 
lawfully ob t a ined u n d e r sec t ion 52 migh t be l a t e r used in ev idence , t h e 
S u p r e m e C o u r t express ly rese rved its posi t ion as to w h e t h e r t h a t view 
was correct or not . 

T h e S u p r e m e C o u r t cons ide red t h a t t he r ight to si lence was a corol lary 
to f reedom of express ion g u a r a n t e e d by Ar t ic le 40 of t h e C o n s t i t u t i o n a n d 
t h a t t he r e l evan t a s s e s s m e n t was to cons ider t he p ropor t iona l i t y of t he 
res t r i c t ion on the r igh t to s i lence in view of the public o r d e r except ion to 
Art ic le 40 of t he C o n s t i t u t i o n . It no ted t h a t the 1939 Act was a i m e d at 
ac t ions and conduc t ca lcu la ted to u n d e r m i n e publ ic o r d e r and the 
a u t h o r i t y of t he S t a t e a n d t h a t t he p r o c l a m a t i o n m a d e p u r s u a n t to 
sect ion 35 of the 1939 Act r e m a i n e d in force. 

As to w h e t h e r sec t ion 52 r e s t r i c t ed the r ight to s i lence m o r e t h a n was 
necessa ry in light of the d i so rde r aga ins t which the S t a t e was a t t e m p t i n g 
to p ro tec t t he public , t he cou r t no ted tha t an innocent pe r son had n o t h i n g 
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to fear f rom giving an accoun t of his or h e r m o v e m e n t s even t h o u g h such a 
pe r son m a y wish, neve r the l e s s , to t ake a s t a n d on g r o u n d s of pr inciple and 
to asse r t his or he r cons t i t u t i ona l r igh t s . However , it cons ide red t h a t the 
e n t i t l e m e n t of ci t izens to t a k e such a s t and m u s t yield to t he r ight of the 
S t a t e to p ro t ec t itself. T h e e n t i t l e m e n t of those wi th s o m e t h i n g re levant 
to disclose conce rn ing the commiss ion of a c r ime to r e m a i n si lent m u s t be 
r e g a r d e d as of an even lesser o rde r . T h e S u p r e m e C o u r t conc luded t h a t 
t he res t r i c t ion in sect ion 52 was p r o p o r t i o n a t e to t he S t a t e ' s e n t i t l e m e n t 
to p ro tec t itself. 

17. T h e app l i c an t s ' a p p e a l to t he C o u r t of C r i m i n a l A p p e a l in re la t ion 
to the i r convict ion u n d e r sec t ion 52 of t he 1939 Act has b e e n ad journed 
genera l ly p e n d i n g the o u t c o m e of the p r e s e n t app l ica t ion . 

II. RELEVANT D O M E S T I C LAW 

A. P e r t i n e n t C o n s t i t u t i o n a l p r o v i s i o n s 

18. Art ic le 38 § 1 of t he I r ish C o n s t i t u t i o n provides t h a t no pe r son shall 
be t r i ed on any c r imina l c h a r g e save in d u e course of law. By Ar t ic le 40, the 
S t a t e g u a r a n t e e s l iber ty for t h e exerc ise , subject to publ ic o r d e r and 
mora l i ty , of t h e r ight of c i t izens to express freely the i r convict ions and 
opinions . 

B. T h e O f f e n c e s a g a i n s t t h e S t a t e Ac t 1939 

19. T h e Offences aga ins t t h e S t a t e Act 1939 is desc r ibed in its long 
( exp lana to ry ) t i t le as a n Act to m a k e provision for ac t ions and conduct 
ca lcu la ted to u n d e r m i n e publ ic o rde r and the a u t h o r i t y of t he S t a t e and, 
for t h a t p u r p o s e , to provide for the p u n i s h m e n t of pe r sons guil ty of 
offences aga ins t the S t a t e , and to es tab l i sh Special C r i m i n a l C o u r t s . 

20. Sect ion 21 of t he 1939 Act m a k e s it an offence to be a m e m b e r of an 
unlawful o rgan i sa t ion as def ined in t he Act . 

2 1 . Sect ion 30 deals wi th t he a r r e s t a n d d e t e n t i o n of su spec t ed persons 
a n d provides t h a t a m e m b e r of t he police can a r r e s t a n d d e t a i n a person 
w4iom he suspec ts of hav ing c o m m i t t e d an offence u n d e r t he 1939 Act or 
a n offence schedu led u n d e r P a r t V of t he 1939 Act ( the schedu led offences 
a r e ma in ly offences u n d e r the f i r ea rms a n d explosive s u b s t a n c e s ' 
l eg is la t ion) . Th i s power of a r r e s t is a p e r m a n e n t power so t h a t it is not 
d e p e n d e n t on a sect ion 35 p r o c l a m a t i o n (see the following p a r a g r a p h ) . 

22. Sect ion 35 of the 1939 Act provides t h a t P a r t V of t h a t Act (which 
es tab l i shes t he Special C r i m i n a l C o u r t s and con ta ins sect ion 52) is to come 
in to force by m e a n s of a p r o c l a m a t i o n by the g o v e r n m e n t m a d e w h e n the 
g o v e r n m e n t is satisfied t h a t t h e o rd ina ry cour t s a r e i n a d e q u a t e to secure 
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the effective a d m i n i s t r a t i o n of j u s t i ce a n d the p r e s e r v a t i o n of publ ic peace 
a n d o rde r , and w h e n the g o v e r n m e n t the re fo re m a k e s a n d publ i shes a 
p r o c l a m a t i o n to t h a t effect. T h e p r o c l a m a t i o n was m a d e in 1972 a n d is 
still in force. Accordingly, sect ion 52 of t he 1939 Act has b e e n in force 
since 1972 to d a t e . 

23. By sec t ion 36 of t h e 1939 Act t he g o v e r n m e n t m a y dec l a r e t h a t a 
p a r t i c u l a r class or kind of offence is a scheduled offence for t h e p u r p o s e of 
t he 1939 Act a n d such offences a re to be t r ied by the Special C r i m i n a l 
C o u r t s e s t ab l i shed u n d e r sect ion 38 of t he 1939 Act . 

24. Sec t ion 52 of the 1939 Act r e ads as follows: 

" 1 . W h e n e v e r a p e r s o n is d e t a i n e d in c u s t o d y u n d e r t h e p r o v i s i o n s in t h a t b e h a l f 

c o n t a i n e d in P a r t IV of t h i s A c t , a n y m e m b e r of t h e [po l ice] m a y d e m a n d of s u c h 

p e r s o n , a t a n y t i m e w h i l e he is so d e t a i n e d , a full a c c o u n t of s u c h p e r s o n ' s m o v e m e n t s 

a n d a c t i o n s d u r i n g a n y spec i f ied p e r i o d a n d all i n f o r m a t i o n in his p o s s e s s i o n in r e l a t i o n 

t o t h e c o m m i s s i o n o r i n t e n d e d c o m m i s s i o n by a n o t h e r p e r s o n of a n y of fence u n d e r a n y 

s e c t i o n o r s u b - s e c t i o n of t h i s Act o r a n y s c h e d u l e d o f fence . 

2. If a n y p e r s o n , of w h o m a n y s u c h a c c o u n t o r i n f o r m a t i o n as is m e n t i o n e d in t h e 

f o r e g o i n g s u b - s e c t i o n of t h i s s e c t i o n is d e m a n d e d u n d e r t h a t s u b - s e c t i o n by a m e m b e r 

of t h e [ p o l i c e ] , fails o r r e f u s e s t o g ive to s u c h m e m b e r s u c h a c c o u n t o r a n y s u c h 

i n f o r m a t i o n or g ives to s u c h m e m b e r a n y a c c o u n t o r i n f o r m a t i o n w h i c h is false o r 

m i s l e a d i n g , h e s h a l l be g u i l t y of a n of fence u n d e r t h i s s e c t i o n a n d s h a l l be l i ab le o n 

s u m m a r y c o n v i c t i o n t h e r e o f t o i m p r i s o n m e n t for a t e r m no t e x c e e d i n g six m o n t h s . " 

25. U n d e r the t e r m s of t he Good Fr iday Peace A g r e e m e n t of 10 April 
1998, the g o v e r n m e n t c o m m i t t e d to in i t i a t ing a wide- rang ing review of, 
inter alia, t he 1939 Act with a view to reform and d i spens ing wi th those 
e l e m e n t s of the 1939 Act which would no longer be r equ i red . T h e Min i s te r 
for Ju s t i c e , Equa l i ty and Law Reform has , wi th g o v e r n m e n t approval , 
es tab l i shed a c o m m i t t e e to e x a m i n e all aspects of the Offences aga ins t 
t he S t a t e Acts a n d to r epor t to the Min i s te r wi th r e c o m m e n d a t i o n s for 
re form. T h e c o m m i t t e e has a l ready c o m m e n c e d its work. 

C. Relevant case-law 

26. In the McGotvan case c i ted above, t he accused h a d b e e n a r r e s t e d 
u n d e r sect ion 30 of t h e 1939 Act a n d had m a d e ce r t a in s t a t e m e n t s to t he 
police. T h e defence a r g u e d t h a t because of the basis of his a r r e s t 
(section 30) , t h e ex i s tence of sec t ion 52 of t h e 1939 Act a n d even t h o u g h 
no sect ion 52 r eques t s h a d ac tua l ly been m a d e , the accused was bound 
u n d e r p e n a l t y to give a n account of his m o v e m e n t s . Accordingly, t he 
s t a t e m e n t s which h a d b e e n m a d e by h im were invo lun ta ry a n d not 
the re fo re admiss ib le . T h e cour t did not find th is a r g u m e n t pe rsuas ive 
since no sec t ion 52 r e q u e s t s h a d in fact b e e n m a d e . It w e n t on to point 
ou t t h a t , even if sect ion 52 had been rel ied on by the police, t he defence 
submiss ion was not wel l - founded because of prev ious I r ish case- law which 
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had held tha t s t a t e m e n t s ob ta ined in acco rdance wi th I r ish law, even a law 
which m a d e it a c r imina l offence to refuse to answer , we re not 
inadmiss ib le in any legal p roceed ings . 

27. T h e G a r d a S iochana (police) H a n d b o o k con ta ins re levant 
legis la t ion and c o m m e n t a r i e s and is pub l i shed by the I n c o r p o r a t e d Law 
Society of I r e l and in assoc ia t ion wi th the G a r d a S iochana . T h e 
c o m m e n t a r y on sec t ion 52 of t he 1939 Act in the s ixth ed i t ion (1991) 
provides as follows: 

" T h e fact t h a t t h e a c c u s e d is b o u n d u n d e r t h r e a t of p e n a l t y t o a n s w e r q u e s t i o n s 

lawfully p u t u n d e r s e c t i o n 52 d o e s not r e n d e r t h e r e s u l t a n t a n s w e r s o r s t a t e m e n t s 

i n a d m i s s i b l e in e v i d e n c e . " 

T h e jud ic ia l a u t h o r i t y for t h a t propos i t ion was no ted in t he handbook as 
be ing found in the McGowan case c i ted above a n d the ea r l i e r I r ish case-law 
approved in t he McGowan case . 

28. In the case of National Irish Bank Ltd (In the matter of National Irish Bank 
Ltd and the Companies Act 1990 [1999] 1 I r i sh Law R e p o r t s M o n t h l y 343) the 
S u p r e m e C o u r t found t h a t a confession of a b a n k official ob ta ined by 
inspectors as a resul t of the exercise by t h e m of the i r jaowers u n d e r 
sect ion 10 of the C o m p a n i e s Act 1990 would not , in gene ra l , be admiss ible 
a t a s u b s e q u e n t c r imina l t r ial of t ha t official unless , in any pa r t i cu l a r case, 
the tr ial j u d g e was satisfied t h a t the confession was vo lun ta ry . T h e 
S u p r e m e C o u r t cons idered t h a t compel l ing a pe r son to confess a n d then 
convict ing tha t person on the basis of t he compel led confession would be 
con t r a ry to Art ic le 38 of t h e Cons t i t u t ion . T h a t cour t also found t h a t any 
o t h e r evidence ob ta ined as a resul t of in format ion provided u n d e r sect ion 52 
of the 1939 Act would be a d m i t t e d in evidence in a s u b s e q u e n t t r ial if the 
tr ial j u d g e considered, in all t he c i r cums tances , t h a t it would be j u s t and 
fair to a d m i t it. 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 6 §§ 1 AND 2 O F T H E 
C O N V E N T I O N 

29. T h e app l i can t s c o m p l a i n e d t h a t sect ion 52 of t he 1939 Act v io la ted 
the i r r igh t s to si lence a n d aga ins t se l f - incr iminat ion g u a r a n t e e d by 
Art ic le 6 § 1 of the C o n v e n t i o n a n d inver ted t he p r e s u m p t i o n of 
innocence g u a r a n t e e d by Ar t ic le 6 § 2. T h e r e l evan t p a r t s of Art icle 6 
r ead as follows: 

" 1 . In t h e d e t e r m i n a t i o n ... of a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d 

t o a fa i r ... h e a r i n g ... by a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l e s t a b l i s h e d by l a w . . . . 

2. E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence sha l l be p r e s u m e d i n n o c e n t u n t i l p r o v e d 

g u i l t y a c c o r d i n g t o l a w . " 
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A. T h e p a r t i e s ' s u b m i s s i o n s 

1. The Government's submissions 

30. T h e G o v e r n m e n t s u b m i t t e d , in the first p lace, t ha t the apj i l icants ' 
c o m p l a i n t s fell ou t s ide the scope of Ar t ic le 6 §§ 1 and 2 of the C o n v e n t i o n . 
T h e y had had, for r easons ou t l ined by the G o v e r n m e n t , a fair t r ial 
in respect of the i r convict ion u n d e r sect ion 52 of the 1939 Act . 
Since Ar t ic le 6 provides p ro tec t ion of a p r o c e d u r a l n a t u r e for t he 
d e t e r m i n a t i o n of a c r imina l c h a r g e , the app l i can t s could not rely on 
Art ic le 6 effectively to cha l l enge the offence u n d e r sect ion 52 itself. In 
add i t ion , bo th were a c q u i t t e d on the c h a r g e of m e m b e r s h i p of an illegal 
o rgan i sa t i on so tha t t hey could not , in t h a t r e spec t , compla in of a violat ion 
of the p r o c e d u r a l g u a r a n t e e s of Ar t ic le 6 of the Conven t ion . 

3 1. Secondly, the G o v e r n m e n t po in ted to s u b s t a n t i a l s a feguards which 
exist in o r d e r to min imise the risk t h a t an individual m a y wrongful ly 
confess to a c r i m e , which sa feguards were no ted by the H i g h C o u r t in t he 
p r e s e n t a p p l i c a n t s ' c o n s t i t u t i o n a l ac t ion (see p a r a g r a p h 15 above) . 

32. Thirdly, t he G o v e r n m e n t m a i n t a i n e d tha t section 52 of t he 1939 Act 
was a r easonab le a n d a p p r o p r i a t e m e a s u r e given t h a t t h a t sect ion did not 
jorovide for, or allow, the use in s u b s e q u e n t c r imina l proceedings aga ins t an 
accused of in format ion ob ta ined compulsor i ly from tha t person . 

Whi le the domes t i c cour t s in t he app l i c an t s ' case left t he q u e s t i o n open , 
if t h e r e were cases whe re i n fo rma t ion ob ta ined p u r s u a n t to sec t ion 52 had 
b e e n l a t e r i n t roduced in evidence aga ins t t he accused, t he G o v e r n m e n t 
could not find any such case . T h e y po in ted out t h a t t he s t a t e m e n t of the 
C o u r t of C r i m i n a l Appea l in the McGowan case c i ted above on which the 
appl icant re l ied was obiter dictum since no sect ion 52 r e q u e s t s had b e e n 
m a d e of t h a t accused. In any even t , the m a t t e r was clarified for t he 
fu ture by t he S u p r e m e C o u r t in its j u d g m e n t of J a n u a r y 1999 in t he 
National Irish Bank Ltd case ci ted above. T h a t cour t found t h a t compe l l ing 
a pe r son to confess and t h e n convic t ing h im on the basis of t he compe l l ed 
confession would be c o n t r a r y to Ar t ic le 38 of t he C o n s t i t u t i o n . It also 
found t h a t any o t h e r evidence o b t a i n e d as a resu l t of in fo rma t ion 
provided u n d e r sect ion 52 of t he 1939 Act would be a d m i t t e d in evidence 
in a s u b s e q u e n t t r ia l only if t he t r ia l judge cons idered , in all the 
c i r c u m s t a n c e s of t h e case , t h a t it would be j u s t and fair to a d m i t it. 

33 . Four th ly , t he G o v e r n m e n t also cons ide red t h a t sec t ion 52 of the 
1939 Act was a projoort ionate response given the secur i ty s i tua t ion 
p e r t a i n i n g in t he I r ish S t a t e r e l a t e d to N o r t h e r n I r e l and and the 
c o n s e q u e n t conce rns to e n s u r e t he effective a d m i n i s t r a t i o n of j u s t i c e and 
to p re se rve publ ic peace a n d o rde r . 

T h e G o v e r n m e n t m a i n t a i n e d t h a t , as it is l eg i t ima t e to impose 
sanc t ions in civil m a t t e r s (such as , for e x a m p l e , t a x a t i o n m a t t e r s ) w h e n a 
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c i t izen does not divulge in fo rma t ion , t h e power to ob t a in in fo rmat ion 
u n d e r t h r e a t of sanc t ion is all t h e m o r e necessa ry in c r imina l m a t t e r s 
w h e r e the in fo rma t ion sought could be essen t ia l for t h e inves t iga t ion of 
ser ious and subversive c r i m e . T h e y no ted t h a t the app l i can t s were 
suspec t ed by the police of m e m b e r s h i p of the IRA a n d of hav ing been 
involved in t he b o m b i n g of 23 O c t o b e r 1990 a n d t h a t t he i r q u e s t i o n i n g 
u n d e r sect ion 52 of the 1939 Act took place in t h e con tex t of police 
inves t iga t ions in to t h a t b o m b i n g , an explosion which caused the d e a t h 
and ser ious injury of m a n y pe r sons . 

T h e G o v e r n m e n t e m p h a s i s e d tha t sect ion 52 of t he 1939 Act r e m a i n e d 
appl icable only as long as a p r o c l a m a t i o n u n d e r sect ion 35 of t he 1939 Act 
was in force. As such, sect ion 52 was a p a r t of Irish law only as long as it was 
cons idered w a r r a n t e d by a subsis t ing t e r ro r i s t a n d secur i ty t h r e a t . T h e 
G o v e r n m e n t s u m m a r i s e d the du ra t i on a n d level of violence to t he da t e of 
the i r observa t ions , de ta i l ed r ecen t bombings and o t h e r a t roc i t ies , re fer red 
to a publ ic s t a t e m e n t in D e c e m b e r 1999 of the C o n t i n u i t y IRA (who 
a r e c o m m i t t e d to con t inu ing a n a r m e d c a m p a i g n ) and ou t l ined recen t 
weapons , explosives and vehicle b o m b se izures . Consequen t ly , they 
cons idered t h a t t he m a i n t e n a n c e of the sect ion 35 p r o c l a m a t i o n con t inued 
to be necessary . This necessi ty had been cons tan t ly reviewed, most recent ly 
in M a r c h 1998, when it was dec ided to m a i n t a i n t he p r o c l a m a t i o n in force, 
the G o v e r n m e n t no t ing , in th is con tex t , t h a t the single wors t a t roci ty of 
t he en t i r e per iod of t he p roc l ama t ion occur red in Augus t 1998 when 
twenty-n ine pe r sons lost t he i r lives in a b o m b i n g in O m a g h . T h e 
G o v e r n m e n t also re fer red to the i r c o m m i t m e n t as r ega rds the Offences 
aga ins t the S t a t e Acts in t h e Good Fr iday Peace A g r e e m e n t of 10 April 1998. 

Moreove r , t h e use of sect ion 52 of t h e 1939 Act was s t r ic t ly l imi ted to 
a r r e s t s a n d d e t e n t i o n u n d e r sect ion 30 of t h a t Act a n d the c i r c u m s t a n c e s 
in which sect ion 30 c a m e in to play w e r e , in t u r n , s tr ict ly l imi ted . T h e 
d o m e s t i c cour t s were , in add i t ion , vigi lant in e n s u r i n g t h a t t he a r r e s t 
powers u n d e r sect ion 30 w e r e not a b u s e d or used for i m p r o p e r purposes 
(see The People (D.P.P.) v. Quilligan and O'Reilly [1986] I r i sh R e p o r t s 495 
a n d The State (Trimbole) v. the Governor of Mountjoy Prison [1985] Ir ish 
R e p o r t s 550) . 

34. Finally, t he G o v e r n m e n t d i s t ingu ished the S a u n d e r s v. the U n i t e d 
K i n g d o m j u d g m e n t (17 D e c e m b e r 1996, Reports of Judgments and Decisions 
1996-VI) on t he basis t ha t the C o u r t c o n d e m n e d the use at t r ial of 
evidence ob ta ined from the accused u n d e r compuls ion but not the m e a n s 
by which tha t evidence was initially ob ta ined . T h e y also d i s t inguished the 
F u n k e v. F r a n c e j u d g m e n t (25 F e b r u a r y 1993, Series A no. 256-A), po in t ing 
out t h a t M r F u n k e was subjected to a con t inu ing sanct ion as long as he 
refused to provide t he r e q u e s t e d in format ion . T h e J o h n M u r r a y v. the 
U n i t e d K i n g d o m j u d g m e n t (8 F e b r u a r y 1996, Reports 1996-1) was also 
d is t inguished , t he G o v e r n m e n t e m p h a s i s i n g t h a t M r M u r r a y ' s case re la ted 
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to the subsequen t d rawing of negat ive inferences from his si lence d u r i n g 
ques t ion ing w h e r e a s the p resen t appl ican ts were acqu i t t ed on the cha rges 
of m e m b e r s h i p of an unlawful o rganisa t ion . T h e G o v e r n m e n t cons idered 
t he Serves v. F rance case ( judgment of 20 O c t o b e r 1997, Reports 1997-VI) to 
be s imilar to the p resen t case bu t , never the less , also d i s t inguishable in tha t 
M r Serves 's objection was p r e m a t u r e because he refused to t ake the oa th as 
a wi tness r a t h e r t h a n be ing compel led to respond to ques t ions . 

2. The applicants' submissions 

35. T h e app l i can t s e m p h a s i s e d the precise n a t u r e of the i r c o m p l a i n t s . 
I n fo rma t ion was d e m a n d e d of t h e m while they were in police custody. O n 
the one h a n d , they were w a r n e d tha t a fai lure to answer could i tself en ta i l 
a c r imina l convict ion (sect ion 52 of the 1939 Act) and , on t h e o t h e r , t he 
police officers advised t h e m of the i r r ight to r e m a i n s i lent ( the s t a n d a r d 
c a u t i o n ) . 

T h e y did not deny tha t the S t a t e was en t i t l ed to have ce r t a in 
i n f o r m a t i o n - g a t h e r i n g powers , but s u b m i t t e d t h a t t he S t a t e was not 
en t i t l ed to force a pe r son to provide it a n d to use tha t i n fo rma t ion 
t h e r e a f t e r aga ins t t h a t person . T h e y rel ied on t he i r r igh t s t o s i lence a n d 
aga ins t se l f - incr iminat ion no t ing , as was accep ted by the H i g h C o u r t in 
t he i r case , t h a t the fairness of a t r ial can be c o m p r o m i s e d because of 
w h a t h a p p e n e d pr io r to it. 

36. As to the d o m e s t i c law appl icab le to t he use aga ins t t he accused of 
p r io r invo lun ta ry s t a t e m e n t s a n d the G o v e r n m e n t ' s re l iance on the 
National Irish Bank Ltd case , the app l ican t s po in ted out t h a t the legal 
posi t ion at t he re levant t i m e was t h a t any i n fo rma t ion they provided 
could have b e e n admiss ib le in s u b s e q u e n t c r imina l p roceed ings aga ins t 
t h e m a n d they re fe r red , in this respect , to t he j u d g m e n t s of the H igh a n d 
S u p r e m e C o u r t s in the i r cons t i t u t iona l p roceed ings . 

In add i t ion , they d i s p u t e d t he G o v e r n m e n t ' s i n t e r p r e t a t i o n of the 
j u d g m e n t of the S u p r e m e C o u r t in t h e National Irish Bank Ltd case , 
p o i n t i n g out t h a t even af ter t h a t j u d g m e n t it is still not c lear if 
i nvo lun ta ry confessions could be used in a s u b s e q u e n t t r ia l or as a basis 
for g a t h e r i n g f u r t h e r evidence to be used in a s u b s e q u e n t t r ia l . In t he 
first p lace , t h e S u p r e m e C o u r t conf i rmed t h a t Art ic le 38 of t h e I r ish 
C o n s t i t u t i o n r e q u i r e d t h a t any confession a d m i t t e d aga ins t a n accused 
pe r son in a c r imina l t r ial should be a vo lun t a ry confession bu t t h a t cour t 
did not , a n d did not have to , resolve t he q u e s t i o n of w h e t h e r a tes t of 
p ropor t iona l i t y could be appl ied to d i lu te t he p ro tec t ion offered by 
Art ic le 38 of t h e C o n s t i t u t i o n w h e n , for e x a m p l e , na t iona l secur i ty 
m a t t e r s a r e a l leged to be at i ssue . T h e app l i can t s cons ide red this 
i m p o r t a n t as t he d o m e s t i c cour t s in t he i r cases ba lanced the secur i ty 
conce rns unde r ly ing the 1939 Act aga ins t t he i r cons t i t u t iona l r i gh t s , an 
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a p p r o a c h c o n t i n u e d by the G o v e r n m e n t in the i r submiss ions to this C o u r t . 
Secondly, the S u p r e m e C o u r t re jec ted t he con t en t i on t h a t no use a t all 
could be m a d e of any such confessions so t h a t it would be for t he t r ia l 
j u d g e to dec ide in all t he c i r c u m s t a n c e s of t he case w h e t h e r it would be 
fair to a d m i t evidence ob t a ined as a resu l t of or in c o n s e q u e n c e of a 
compe l l ed confession. T h i s u n c e r t a i n t y is, accord ing to t he app l i can t s , 
i tself u n a c c e p t a b l e u n d e r the Conven t i on . 

In any even t , even if t he National Irish Bank Ltd case did clarify the 
posi t ion as t he G o v e r n m e n t a l leged , it did not do so un t i l J a n u a r y 1999, 
m a n y years af ter t he app l i can t s were q u e s t i o n e d a n d convicted u n d e r 
sec t ion 52 of t he 1939 Act . 

37. T h e app l i can t s fu r the r cons ide red the G o v e r n m e n t ' s r e l i ance o n 
m a t t e r s of publ ic secur i ty a n d p ropor t iona l i ty to have been misp laced , 
no t ing t h a t t he C o u r t in the S a u n d e r s case c i ted above po in ted ou t t h a t 
t he publ ic in t e re s t could not be re l ied on to just i fy t h e use of answer s 
compulsor i ly ob t a ined in a non-judicial inves t iga t ion to i n c r i m i n a t e t he 
accused d u r i n g l a t e r t r ia l p roceed ings . In any event , the publ ic policy and 
secur i ty conce rns could have been a d d r e s s e d o the rwise . Accordingly, if t he 
pu rpose of t he sec t ion 52 r e q u e s t was to p ro secu t e t he pe r son to w h o m the 
r e q u e s t was m a d e , c e r t a i n nega t ive inferences could have been d r a w n 
from t h a t accused ' s s i lence (as in the J o h n M u r r a y case c i ted above) or if 
t he object ive of t he sect ion 52 r e q u e s t was to inves t iga te a c r ime 
c o m m i t t e d by o t h e r s , t he r eques t could have b e e n coupled wi th a c lear 
i m m u n i t y from prosecu t ion in favour of the a d d r e s s e e of t he r e q u e s t in 
respec t of a n d based upon answers so provided . 

38. As to the prev ious case- law of th is C o u r t r e f e r r ed to by the 
G o v e r n m e n t , the app l i can t s po in ted out that, inter alia, t he i r p u n i s h m e n t 
for no t p rov id ing in fo rma t ion placed t h e m in an even worse posi t ion t h a n 
M r F u n k e (see t h e F u n k e j u d g m e n t c i ted above) : t he d e m a n d s were m a d e 
of t h e m in police cus tody; t he r eques t was for ora l admiss ions and not for 
physical evidence which exis ted i n d e p e n d e n t l y of t he app l i can t s as in 
M r F u n k e ' s case ; a n d they served s u b s t a n t i a l pr ison t e r m s for refusing to 
provide t he i n fo rma t ion r e q u e s t e d . T h e y w e r e in a worse s i t ua t ion t h a n 
M r M u r r a y (see t he J o h n M u r r a y j u d g m e n t ci ted above) since he was 
only s anc t i oned by the d r a w i n g of adverse in fe rences at his t r ia l . 

B. T h e C o u r t ' s a s s e s s m e n t 

1. Applicability of Article 6 §§ I and 2 of the Convention 

39. T h e G o v e r n m e n t a r g u e d t h a t Ar t ic le 6 could no t apply to the 
a p p l i c a n t s ' c o m p l a i n t s because of t he i r l a t e r a c q u i t t a l on t he c h a r g e of 
m e m b e r s h i p of a n unlawful o rgan i sa t ion ("the subs t an t ive p roceed ings" ) 
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and because they had had a fair h e a r i n g in re la t ion to the o t h e r c h a r g e 
u n d e r sec t ion 52 of t he 1939 Act . T h e app l i can t s cons ide red t h a t they a r e 
en t i t l ed to rely on Ar t ic le 6 § 1 given t h a t t hey were convic ted of an offence 
and s en t enced to i m p r i s o n m e n t for hav ing re l ied on t he i r r igh ts 
g u a r a n t e e d by t h a t Ar t ic le . 

40. T h e C o u r t recal ls its e s tab l i shed case- law to the effect t h a t , 
a l t h o u g h not specifically m e n t i o n e d in Art ic le 6 of t he C o n v e n t i o n , t h e 
r igh ts re l ied on by the app l i can t s , the r ight to s i lence a n d the r ight not to 
i n c r i m i n a t e oneself, a r e gene ra l ly recognised i n t e r n a t i o n a l s t a n d a r d s 
which lie a t t he h e a r t of t he no t ion of a fair p r o c e d u r e u n d e r Art ic le 6. 
T h e i r r a t i ona l e lies, inter alia, in t he p ro t ec t i on of t he accused aga ins t 
i m p r o p e r compu l s ion by the a u t h o r i t i e s , t h e r e b y c o n t r i b u t i n g to t h e 
avoidance of m i sca r r i ages of j u s t i c e a n d to t he fulfi lment of the a ims of 
Art ic le 6. T h e r ight not to i n c r i m i n a t e oneself, in pa r t i cu l a r , p r e s u p p o s e s 
t h a t the p rosecu t ion in a c r imina l case seek to prove the i r case aga ins t t he 
accused wi thou t resor t to evidence ob t a ined t h r o u g h m e t h o d s of coercion 
or oppress ion in def iance of t he will of t he accused. In this sense the r ight 
in ques t ion is closely l inked to t he p r e s u m p t i o n of innocence con t a ined in 
Art ic le 6 § 2 of t he Conven t i on (see t he S a u n d e r s j u d g m e n t c i ted above, 
p. 2064, § 68) . 

T h e r ight not to i n c r i m i n a t e onesel f is p r imar i l y conce rned , however , 
w i th r e spec t i ng the will of an accused pe r son to r e m a i n s i lent . T h e C o u r t 
would no t e , in th is con t ex t , t h a t t he p r e s e n t case does not concern a 
r e q u e s t , t h r o u g h the use of compul so ry powers , of m a t e r i a l which had a n 
ex is tence i n d e p e n d e n t of the will of t he app l i can t s , such as d o c u m e n t s or 
blood s a m p l e s (ibid., pp . 2064-65, § 69). 

4 1 . T h e C o u r t observes t h a t the app l i can t s c o m p l a i n e d u n d e r Art ic le 6 
of the C o n v e n t i o n abou t having been p u n i s h e d , t h r o u g h the app l ica t ion 
of sec t ion 52 of t he 1939 Act, for re lying on the i r r igh ts to s i lence, 
aga ins t se l f - incr iminat ion a n d to be p r e s u m e d innocent d u r i n g police 
q u e s t i o n i n g in the course of a ser ious c r imina l inves t iga t ion . It recal ls 
t h a t t he a u t o n o m o u s m e a n i n g of t he express ion " c h a r g e " in Art ic le 6 § 1 
of t he C o n v e n t i o n m e a n s t h a t a pe r son can be cons ide red to have b e e n 
" c h a r g e d " for t he pu rposes of t h a t Art ic le w h e n t h a t individual ' s 
s i tua t ion has b e e n " subs tan t i a l ly affected" (see t he Serves j u d g m e n t 
c i ted above, p. 2172, § 42) . 

42. Whi le the p re sen t app l i can t s h a d not yet b e e n formally c h a r g e d on 
24 O c t o b e r 1990 w h e n the sec t ion 52 r e q u e s t s were m a d e , the C o u r t 
cons iders t h a t they were , at t h a t s t age , " subs t an t i a l ly affected" a n d 
the re fo re " cha rged" , in the above-noted sense , wi th m e m b e r s h i p of the 
IRA a n d wi th some involvement in t he b o m b i n g in O c t o b e r 1990. 

T h e H igh C o u r t no t ed t h a t it was suspec ted t h a t t he b o m b i n g had b e e n 
ca r r i ed out by t he IRA and t h a t the app l i can t s had been a r r e s t e d on 
suspicion of m e m b e r s h i p of t he IRA a n d of involvement in t h a t b o mb i n g . 
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T h e G o v e r n m e n t conf i rmed this in the i r obse rva t ions . T h e y were a r r e s t e d 
wi th in a p p r o x i m a t e l y twenty-four hours of the b o m b i n g in a house close to 
t he si te of t he explos ion while t h a t house was be ing s ea r ched by the police 
on the basis of a w a r r a n t . T h e y were express ly a r r e s t e d a n d de t a ined 
u n d e r sec t ion 30 of t he 1939 Act . H a v i n g been cau t ioned , they were 
ques t i oned , inter alia, abou t t he bombing . T h e s u b s e q u e n t sect ion 52 
r e q u e s t s r e l a t ed to t he a p p l i c a n t s ' m o v e m e n t s a r o u n d the t i m e of tha t 
b o m b i n g . 

43 . However , it is t r u e t h a t , while t h e app l i can t s m a y have been so 
c h a r g e d wi th in the m e a n i n g of Art ic le 6 w h e n the sec t ion 52 r e q u e s t s 
were m a d e , they were a c q u i t t e d in t he subs t an t ive p roceed ings r e l a t ing 
to t he c h a r g e of m e m b e r s h i p of the IRA. T h e C o u r t recal ls t h a t a n 
accused ' s a cqu i t t a l , in gene ra l , p rec ludes t h a t pe r son from c l a iming to be 
a vict im of a violat ion of t he p rocedu ra l g u a r a n t e e s of Art ic le 6 (see , for 
e x a m p l e , Byrn v. D e n m a r k , app l ica t ion no. 13156/87, Commis s ion 
decision of 1 J u l y 1992, Decis ions a n d R e p o r t s 73, p . 5) . 

44. Neve r the l e s s , t he C o u r t notes t h a t this l a t t e r pr inc ip le has been 
ref ined in c e r t a i n c i r c u m s t a n c e s . 

Art ic le 6 § 2 has a l r eady been appl ied , a n d violat ions of t h a t provision 
found, in t he Minel l i a n d S e k a n i n a cases (Minell i v. Swi tze r l and , j u d g m e n t 
of 25 M a r c h 1983, Series A no. 62, and S e k a n i n a v. Aus t r i a , j u d g m e n t of 
25 Augus t 1993 Series A no. 266-A), even t h o u g h the r e l evan t na t iona l 
cour t s conce rned had , in t he fo rmer case , closed the p roceed ings because 
the l imi t a t ion per iod had exp i red a n d had , in t he l a t t e r case , a c q u i t t e d the 
app l i can t . It has also found Art ic le 6 § 2 to be appl icable in respec t of the 
public c o m m e n t s of police officers sugges t ive of an accused ' s guil t of 
cha rges even t h o u g h the p roceed ings on those c h a r g e s were subsequen t ly 
d i s con t inued (see the Al lene t de R i b e m o n t v. F r a n c e j u d g m e n t of 
10 F e b r u a r y 1995, Ser ies A no. 308, pp. 15-17, §§ 32-37). Moreover , while 
M r F u n k e was convicted for not supply ing in fo rma t ion to t he cus toms 
a u t h o r i t i e s , the c r imina l p roceed ings ini t ial ly cons ide red by those 
au tho r i t i e s as r e g a r d s his f inancial dea l ings wi th o t h e r coun t r i e s were 
never ac tua l ly in i t i a t ed aga ins t h im (see t h e F u n k e j u d g m e n t ci ted above) . 

45. In t he Al lenet de R i b e m o n t case , the C o u r t exp la ined this 
r e f i n e m e n t , po in t ing out t h a t t he Conven t ion , inc lud ing Art ic le 6 § 2, 
m u s t be i n t e r p r e t e d in such a way as to g u a r a n t e e r i gh t s which a re 
p rac t ica l a n d effective as opposed to theo re t i ca l a n d i l lusory (see the 
Al lenet de R i b e m o n t j u d g m e n t cited above, p . 16, § 35) . Apply ing this 
a p p r o a c h to t he p r e s e n t case , t he C o u r t observes t h a t , if t he app l ican t s 
were unab le to rely on Ar t ic le 6, t he i r a c q u i t t a l in t he subs tan t ive 
p roceed ings would exclude any cons ide ra t ion u n d e r Ar t ic le 6 of the i r 
compla in t s t h a t t hey h a d been , neve r the l e s s , a l r eady p u n i s h e d pr io r to 
tha t a c q u i t t a l for hav ing de fended w h a t they cons ide red to be the i r 
r igh ts g u a r a n t e e d by Art ic le 6 of t he Conven t i on . 
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46. In such c i r c u m s t a n c e s , the C o u r t finds t h a t t he app l i can t s can rely 
on Art ic le 6 §§ 1 a n d 2 in respec t of t he i r convict ion and i m p r i s o n m e n t 
u n d e r sec t ion 52 of t he 1939 Act . 

2. Compliance with Article 6 §§ 1 and 2 of the Convention 

47. T h e C o u r t accepts t h a t t he r ight to s i lence a n d the r igh t not to 
i n c r i m i n a t e onesel f g u a r a n t e e d by Art ic le 6 § 1 a r e not abso lu t e r igh t s 
(see the J o h n M u r r a y j u d g m e n t c i ted above, pp . 49-50, § 47) . 

48 . However , it is also recal led t h a t M r F u n k e ' s c r imina l convict ion for 
refus ing to provide in fo rma t ion r e q u e s t e d by the c u s t o m s a u t h o r i t i e s was 
cons ide red to a m o u n t to a viola t ion of Art ic le 6 § 1. In t h a t case , t he C o u r t 
no ted t h a t t he c u s t o m s au tho r i t i e s had secured M r F u n k e ' s convict ion in 
o r d e r to ob ta in c e r t a i n d o c u m e n t s which they bel ieved exis ted , a l t h o u g h 
they w e r e not c e r t a i n of t he fact. T h e C o u r t found t h a t t h e c u s t o m s 
a u t h o r i t i e s , be ing u n a b l e or unwil l ing to p rocu re t h e m by some o t h e r 
m e a n s , a t t e m p t e d to compe l M r F u n k c h imse l f to provide t he evidence of 
offences he had a l legedly c o m m i t t e d . T h e special f ea tu res of c u s t o m s law 
were found insufficient by the C o u r t to just i fy such a n i n f r i n g e m e n t of t he 
r ight of anyone c h a r g e d wi th a c r imina l offence, wi th in the a u t o n o m o u s 
m e a n i n g of t h a t express ion in Art ic le 6, to r e m a i n si lent a n d no t to 
c o n t r i b u t e to i n c r i m i n a t i n g h imse l f (see the F u n k e j u d g m e n t ci ted above, 
p . 22, § 4 4 ) . 

In t he J o h n M u r r a y j u d g m e n t , the C o u r t desc r ibed the F u n k e case , 
po in t ing ou t t ha t t he " d e g r e e of c o m p u l s i o n " which had b e e n appl ied 
t h r o u g h the in i t ia t ion of c r imina l p roceed ings aga ins t M r F u n k e was 
found to have b e e n incompa t ib l e wi th Art ic le 6 because "in effect, it 
de s t royed the very essence of t h e privi lege aga ins t se l f - inc r imina t ion" 
(see t he J o h n M u r r a y j u d g m e n t c i ted above, p . 50, § 49) . 

49 . T h e G o v e r n m e n t d i s t ingu i shed the F u n k e case from the p r e s e n t 
app l i ca t ion on the basis of the sanc t ions imposed . T h e C o u r t does not 
find this a r g u m e n t pe r suas ive . T h e n a t u r e of t h e sanc t ion inflicted on 
M r F u n k e ( a c c u m u l a t i n g fines) m a y have b e e n different f rom t h a t 
imposed in t he p r e s e n t case (a single pr ison s e n t e n c e ) . However , bo th 
cases conce rned the t h r e a t and impos i t ion of a c r i m i n a l sanc t ion on the 
app l i can t s in q u e s t i o n because t h e y failed to supply i n fo rma t ion to 
a u t h o r i t i e s inves t iga t ing t he a l leged commiss ion of c r imina l offences by 
t h e m . 

50. However , t he G o v e r n m e n t po in t ed out t h a t sect ion 52 of t he 1939 
Act should be cons ide red aga ins t t he b a c k g r o u n d of t he n u m e r o u s 
p ro tec t ions avai lable to pe r sons in t he a p p l i c a n t s ' posi t ion. 

5 1 . T h e C o u r t no tes t h a t the H i g h C o u r t cons ide red t h a t such 
p ro t ec t i ons min imi sed the risk of accused pe r sons wrongful ly confess ing 
to a c r ime a n d of a n abuse of the powers confe r red by sec t ion 52 of t he 
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1939 Act . I m p o r t a n t as they a r e , t he C o u r t is, however , of t he view t h a t 
such p ro tec t ions could only be re levan t to t he p r e s e n t c o m p l a i n t s if they 
could effectively a n d sufficiently r e d u c e t he d e g r e e of compuls ion imposed 
by sect ion 52 of the 1939 Act to t he e x t e n t t h a t t he essence of the r ights a t 
issue would not be i m p a i r e d by t h a t d o m e s t i c provision. However , it is 
cons ide red t h a t t he p ro t ec t i ons l isted by the H i g h C o u r t , and 
s u b s e q u e n t l y ra ised by the G o v e r n m e n t before this C o u r t , could not have 
had this effect. T h e appl ica t ion of sect ion 52 of t he 1939 Act in an entirely-
lawful m a n n e r and in c i r c u m s t a n c e s which conformed wi th all of the 
s a fegua rds re fe r red to above could not c h a n g e the choice p r e s e n t e d by 
sect ion 52 of the 1939 Act: e i t he r the in fo rmat ion r e q u e s t e d was provided 
by the app l i can t s or they faced po ten t i a l ly six m o n t h s ' i m p r i s o n m e n t . 

52. T h e G o v e r n m e n t a lso m a i n t a i n e d t h a t sect ion 52 of the 1939 Act 
was a r ea sonab l e m e a s u r e given tha t a s t a t e m e n t m a d e p u r s u a n t to t h a t 
sect ion was not l a t e r admiss ib le in evidence aga ins t its a u t h o r a n d because 
any evidence o b t a i n e d as a resu l t of such a s t a t e m e n t could only be 
a d m i t t e d if t he t r ia l j u d g e cons ide red it fair a n d e q u i t a b l e to d o so. T h e 
app l i can t s essent ia l ly cons idered t h a t any re levant indica t ions in the 
d o m e s t i c case- law pr ior to t he National Irish Bank Ltd j u d g m e n t cited 
above ind ica ted t h a t such sec t ion 52 s t a t e m e n t s could be l a t e r a d m i t t e d 
in evidence aga ins t t he i r a u t h o r a n d t h a t the l a t t e r case did not 
au tho r i t a t i ve ly clarify th i s ques t ion . In any event , t he app l i can t s po in ted 
to t he confl ict ing cau t ions given to t h e m on 24 O c t o b e r 1990. 

53 . T h e C o u r t cons iders t h a t the legal posi t ion as r e g a r d s the 
admiss ion into evidence of sect ion 52 s t a t e m e n t s was particularly-
u n c e r t a i n in O c t o b e r 1990 when the app l i can t s were q u e s t i o n e d . 

It no tes tha t t he tex t of sect ion 52 of t he 1939 Act is s i lent on this point . 
T h e G o v e r n m e n t did not refer t o any d o m e s t i c case- law pr io r to O c t o b e r 
1990 which would have au tho r i t a t i ve ly exc luded the l a t e r admiss ion into 
evidence aga ins t the app l i can t s of any s t a t e m e n t s m a d e by t h e m p u r s u a n t 
to those r eques t s . Nor did t he G o v e r n m e n t exc lude t he possibil i ty t ha t , 
pr ior to O c t o b e r 1990, s t a t e m e n t s m a d e p u r s u a n t to sec t ion 52 h a d in 
fact b e e n a d m i t t e d in evidence aga ins t accused pe r sons . T h e 
G o v e r n m e n t ' s posi t ion was r a t h e r t h a t , in any event , the s i tua t ion had 
been clarified for the fu tu re by the J a n u a r y 1999 j u d g m e n t in the National 
Irish Bank Ltd case . T h i s u n c e r t a i n t y abou t t he d o m e s t i c legal posi t ion in 
O c t o b e r 1990 is u n d e r l i n e d by the c o m m e n t s of the S u p r e m e C o u r t in t he 
p re sen t a p p l i c a n t s ' cons t i t u t iona l p roceed ings on the j u d g m e n t of t he 
C o u r t of C r i m i n a l A p p e a l in t he ea r l i e r McGowan case (see p a r a ­
g r a p h s 16 a n d 26-27 above) . 

In any event , t he app l i can t s were provided wi th confl ict ing in fo rmat ion 
in this respec t by the q u e s t i o n i n g police officers on 24 O c t o b e r 1990. At 
t he b e g i n n i n g of t he i r in te rv iews they w e r e i n fo rmed t h a t t hey h a d the 
r ight to r e m a i n s i lent . N e v e r t h e l e s s , w h e n the sect ion 52 r e q u e s t s were 
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m a d e d u r i n g those in te rv iews , they were t h e n effectively informed t h a t , if 
t hey did not account for t he i r m o v e m e n t s at p a r t i c u l a r t imes , t hey r isked 
six m o n t h s ' i m p r i s o n m e n t . T h e only re fe rence d u r i n g the in terviews to the 
possible use of s t a t e m e n t s m a d e by the app l i can t s in any la te r p roceed ings 
was to inform t h e m t h a t a n y t h i n g they did say would be w r i t t e n down and 
migh t be used aga ins t t h e m . 

54. Given this u n c e r t a i n t y , t he posi t ion in O c t o b e r 1990 as r e g a r d s the 
l a t e r admiss ion into evidence of sect ion 52 s t a t e m e n t s could not have, in 
t he C o u r t ' s view, c o n t r i b u t e d to r e s to r ing t he essence of t he p r e s e n t 
app l i can t ' s r igh ts to silence and aga ins t se l f - incr iminat ion g u a r a n t e e d by 
Ar t ic le 6 of t he Conven t ion . 

T h e C o u r t is not , t he r e fo re , cal led upon in t h e p r e s e n t case t o cons ider 
t he i m p a c t on the r igh t s to si lence or aga ins t se l f - incr iminat ion of t he 
d i rec t or indirect use m a d e in la te r p roceed ings aga ins t a n accused of 
s t a t e m e n t s m a d e p u r s u a n t to sect ion 52 of t he 1939 Act . 

55 . Accordingly , t he C o u r t finds t h a t t h e " d e g r e e of compu l s ion" 
imposed on the app l i can t s by the appl ica t ion of sect ion 52 of t he 1939 Act 
wi th a view to compe l l ing t h e m to provide in fo rmat ion r e l a t i ng to cha rges 
aga ins t t h e m u n d e r tha t Act in effect des t royed the very essence of t he i r 
privi lege aga ins t se l f - incr imina t ion a n d t he i r r ight to r e m a i n s i lent . 

56. T h e G o v e r n m e n t c o n t e n d e d t h a t sect ion 52 of t h e 1939 Act is, 
neve r the l e s s , a p r o p o r t i o n a t e r e sponse to the subs i s t ing t e r ro r i s t and 
secur i ty t h r e a t given the need to e n s u r e t he p r o p e r a d m i n i s t r a t i o n of 
j u s t i c e a n d the m a i n t e n a n c e of publ ic o r d e r a n d peace . 

57. T h e C o u r t has t a k e n judicial not ice of the secur i ty a n d public o r d e r 
conce rns de ta i l ed by the G o v e r n m e n t . 

Howeve r , t he C o u r t recal ls t h a t in t he S a u n d e r s case ( j u d g m e n t c i ted 
above, pp . 2066-67, § 74) it found t h a t the a r g u m e n t of the U n i t e d 
K i n g d o m g o v e r n m e n t t h a t t he complex i ty of c o r p o r a t e f raud a n d t h e 
vital publ ic i n t e r e s t in t he inves t iga t ion of such fraud and the 
p u n i s h m e n t of those respons ib le could not just i fy such a m a r k e d 
d e p a r t u r e in tha t case from one of t he basic pr inc ip les of a fair 
p r o c e d u r e . It cons ide red t h a t t h e g e n e r a l r e q u i r e m e n t s of fa i rness 
con t a ined in Art ic le 6, inc luding the r ight not to i n c r i m i n a t e oneself, 
"apply to c r imina l p roceed ings in respec t of all types of c r imina l offences 
w i thou t d i s t inc t ion from the mos t s imple to the most complex" . It 
conc luded tha t the public in t e re s t could not be rel ied on to jus t i fy the use 
of answer s compulsor i ly ob t a ined in a non-judicial inves t iga t ion to 
i n c r i m i n a t e t he accused d u r i n g the t r ia l p roceed ings . 

Moreover , t he C o u r t a lso recal ls t h a t t he B r o g a n case (Brogan a n d 
O t h e r s v. the U n i t e d K i n g d o m j u d g m e n t of 29 N o v e m b e r 1988, Ser ies A 
no. 145-B) conce rned the a r r e s t a n d d e t e n t i o n , by v i r tue of powers g r a n t e d 
u n d e r special legis la t ion, of pe r sons suspec ted of involvement in t e r r o r i s m 
in N o r t h e r n I r e l and . T h e U n i t e d K i n g d o m g o v e r n m e n t h a d rel ied on t h e 
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special secur i ty con tex t of N o r t h e r n I r e l and to jus t i fy t he l eng th of the 
i m p u g n e d d e t e n t i o n per iods u n d e r Art ic le 5 § 3. T h e C o u r t found tha t 
even the sho r t e s t per iods of d e t e n t i o n at issue in t h a t case would have 
en ta i l ed c o n s e q u e n c e s i m p a i r i n g t h e very essence of t h e r e l evan t r ight 
p ro t ec t ed by Art ic le 5 § 3. It conc luded t h a t the fact t h a t the a r r e s t and 
d e t e n t i o n of the app l i can t s were insp i red by the l eg i t ima t e a im of 
p r o t e c t i n g t he c o m m u n i t y as a whole from t e r r o r i s m was not , on its own, 
sufficient to e n s u r e compl i ance wi th t he specific r e q u i r e m e n t s of Art ic le 5 
§ 3 of the Conven t i on . 

58. T h e C o u r t , accordingly , finds t h a t t he secur i ty a n d public o r d e r 
conce rns rel ied on by the G o v e r n m e n t c a n n o t jus t i fy a provision which 
ex t ingu i shes t he very essence of t he a p p l i c a n t s ' r igh t s to si lence and 
aga ins t se l f - incr imina t ion g u a r a n t e e d by Ar t ic le 6 § 1 of t h e Conven t i on . 

59. It conc ludes , t he re fo re , t h a t t h e r e has been a violat ion of the 
app l i c an t s ' r ight to s i lence and the i r r ight not to i n c r i m i n a t e themse lves 
g u a r a n t e e d by Art ic le 6 § 1 of the Conven t i on . 

Moreover , given the close link, in th is con tex t , b e t w e e n those r ights 
g u a r a n t e e d by Ar t ic le 6 § 1 of the C o n v e n t i o n a n d the p r e s u m p t i o n of 
innocence g u a r a n t e e d by Ar t ic le 6 § 2 (see p a r a g r a p h 40 above) , the 
C o u r t also conc ludes t h a t t h e r e has b e e n a violat ion of t he l a t t e r provision. 

II. ALLEGED V I O L A T I O N O F ARTICLES 8 AND 10 O F T H E 
C O N V E N T I O N 

60. T h e app l i can t s also c o m p l a i n e d t h a t sect ion 52 of t he 1939 Act 
c o n s t i t u t e d a viola t ion of the i r r igh ts g u a r a n t e e d by Art ic le 8 ( re fer r ing 
to t h e pr iva te life aspec t of t h a t provision) a n d by Art ic le 10 of the 
Conven t ion . 

61 . T h e re levant p a r t s of Art ic le 8 r ead as follows: 

"1. E v e r y o n e h a s t h e r i g h t to r e s p e c t for h i s p r i v a t e ... life ... 

2 . T h e r e sha l l be n o i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of t h i s r igh t 

e x c e p t s u c h a s is in a c c o r d a n c e w i t h t h e law a n d is n e c e s s a r y in a d e m o c r a t i c soc i e ty in 

t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , p u b l i c s a f e t y f o r t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , 

... o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

T h e re levant p a r t s of Ar t ic le 10 read as follows: 

"1 . E v e r y o n e h a s t h e r i g h t t o f r e e d o m of e x p r e s s i o n . T h i s r i g h t sha l l i n c l u d e f r e e d o m 
to ho ld o p i n i o n s a n d t o r e c e i v e a n d i m p a r t i n f o r m a t i o n a n d i d e a s w i t h o u t i n t e r f e r e n c e 
by p u b l i c a u t h o r i t y ... 

2 . T h e e x e r c i s e o f t h e s e f r e e d o m s , s i n c e it c a r r i e s w i t h it d u t i e s a n d r e s p o n s i b i l i t i e s , 

m a y be s u b j e c t to s u c h f o r m a l i t i e s , c o n d i t i o n s , r e s t r i c t i o n s o r p e n a l t i e s a s a r e p r e s c r i b e d 

by law a n d a r e n e c e s s a r y in a d e m o c r a t i c soc ie ty , in t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , 

t e r r i t o r i a l i n t e g r i t y o r p u b l i c sa fe ty , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , ... for the 

p r o t e c t i o n of t h e ... rights of o t h e r s . . . " 
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62. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e r e had been no violat ion of 
e i t he r Art ic le , po in t ing ou t t h a t any in t e r f e r ence wi th t he a p p l i c a n t s ' 
r igh t s u n d e r those Art ic les was in acco rdance wi th t he law and 
p r o p o r t i o n a t e to l e g i t i m a t e a ims p u r s u e d , t a k i n g account of t h e m a r g i n 
of app rec i a t i on afforded to the S t a t e in such cases . T h e sec t ion 52 
r e q u e s t s m a d e of t h e app l i can t s could have served e i t he r in t he 
inves t iga t ion of c r i m e s of which the app l i can t s were suspec t ed or of 
c r imes c o m m i t t e d by o t h e r s . Moreover , t he b a c k g r o u n d to t he p r e s e n t 
case was t he commiss ion of an a t roc i ty by subvers ives and , given the 
secrecy s u r r o u n d i n g the act ivi t ies of subvers ives , the G o v e r n m e n t 
cons ide red it difficult t o see how t h e r e l evan t i n fo rma t ion could have 
b e e n o the rwise ob ta ined . 

T h e app l i can t s re fe r red to t he cor re la t ive r ight not t o speak or furnish 
in fo rmat ion g u a r a n t e e d by Art ic le 10 a n d to the i r e n t i t l e m e n t to m a i n t a i n 
t he privacy of the i r own pe r sona l lives a n d m a i n t a i n e d tha t the i r 
convict ion and s e n t e n c i n g u n d e r sect ion 52 of t he 1939 Act c o n s t i t u t e d a 
d i s p r o p o r t i o n a t e in t e r f e rence wi th the i r r igh t s p r o t e c t e d by Ar t ic les 8 and 
10 of t he Conven t i on . 

63 . T h e C o u r t cons iders t h a t t he essen t i a l issue ra i sed by the 
app l i can t s was t he compuls ion imposed by sect ion 52 of the 1939 Act to 
r e spond to the ques t ions of police officers inves t iga t ing t he commiss ion 
of a se r ious c r imina l offence, a m a t t e r cons ide red above by the C o u r t 
u n d e r Art ic le 6 of the Conven t i on . It does not cons ider the re fore tha t the 
a p p l i c a n t s ' c o m p l a i n t s u n d e r Art ic les 8 and 10 of t he C o n v e n t i o n give rise 
to any s e p a r a t e issue. 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

64. Art ic le 41 of t he Conven t i on provides : 

"II t h e C o u r t finds l h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l law of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows on ly 

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n to 

t h e i n j u r e d p a r t y . " 

A. D a m a g e 

65. T h e app l i can t s did not claim t h a t they had suffered any pecuniary-
d a m a g e . 

66 . T h e y c la imed c o m p e n s a t i o n , however , for non-pecun ia ry d a m a g e . 
T h e y po in t ed ou t t h a t , as a d i rec t resu l t of sect ion 52 of t he 1939 Act, they 
were each convic ted of a c r imina l offence and each served a s u b s t a n t i a l 
t e r m of i m p r i s o n m e n t (from 26 J u n e to 10 N o v e m b e r 1991). T h e y 
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t he re fore c l a imed 50,000 I r ish p o u n d s (IEP) for all " in ju r ies" sus t a ined 
a n d a fu r the r unspeci f ied s u m in c o m p e n s a t i o n for the d a m a g e to the i r 
r e p u t a t i o n s a n d for t he d i s t ress a n d anx ie ty suffered. 

67. T h e G o v e r n m e n t a r g u e d t h a t , in the absence of any s u b s t a n t i a t i o n 
of the a l leged in jur ies , anx ie ty , d i s t ress or d a m a g e to t he i r r e p u t a t i o n s , 
t h e C o u r t should reject those c la ims . Al te rna t ive ly , should t he C o u r t 
cons ider t h a t t he app l i can t s had suffered some non -pecun ia ry d a m a g e as 
a resul t of t he i r convict ions a n d i m p r i s o n m e n t , t he G o v e r n m e n t 
m a i n t a i n e d t h a t a f inding of a viola t ion would be sufficient j u s t 
sa t isfact ion. Should , neve r the l e s s , t he C o u r t a w a r d some d a m a g e s as 
r e g a r d s t he injur ies su s t a ined as a resul t of the i r convict ions and 
i m p r i s o n m e n t , the G o v e r n m e n t s u b m i t t e d t h a t th is could be r e g a r d e d as 
sufficient to cover any a l leged d a m a g e to t h e i r r e p u t a t i o n . T h e 
G o v e r n m e n t r e q u e s t e d the C o u r t to t ake in to accoun t , in cons ide r ing the 
app l i c an t s ' c la ims, t h a t t hey were asked to account for the i r m o v e m e n t s 
d u r i n g an inves t iga t ion in to a b o m b i n g which r e su l t ed in t he d e a t h and 
ser ious injury of severa l pe r sons . 

68. T h e C o u r t observes t h a t , as a d i rec t c o n s e q u e n c e of t he violat ion 
found in this case , each app l i can t was convic ted of a c r imina l offence and 
spent from 26 J u n e to 10 N o v e m b e r 1991 in pr ison. It no tes t h a t n e i t h e r 
app l i can t has a t t e m p t e d in any way to de ta i l or s u b s t a n t i a t e the al leged 
i m p a i r m e n t of r e p u t a t i o n s to which they re fe r red , a l t h o u g h it accepts 
t h a t , as a resu l t of his c r i m i n a l convict ion a n d i m p r i s o n m e n t , each 
app l ican t expe r i enced c e r t a i n inconvenience , anx ie ty and d i s t ress . 

T h e C o u r t concludes t h a t each app l ican t suffered non-pecun ia ry 
d a m a g e for which a f inding of a violat ion does not afford j u s t sa t isfact ion. 
M a k i n g its a s s e s s m e n t on a equ i t ab l e basis , it awa rds each app l ican t 
IEP 4,000 in c o m p e n s a t i o n for non -pecun ia ry d a m a g e . 

B. C o s t s a n d e x p e n s e s 

69. T h e app l i can t s init ial ly c l a imed legal costs a n d expenses for both 
t h e d o m e s t i c and C o n v e n t i o n p roceed ings . T h e H i g h a n d S u p r e m e C o u r t s 
h a d r e c o m m e n d e d tha t the legal costs a n d expenses before those cour t s be 
d i scha rged by the " A t t o r n e y - G e n e r a l ' s S c h e m e " , bu t by l e t t e r d a t e d 
15 J a n u a r y 1999 t h e A t t o r n e y - G e n e r a l ind ica ted t h a t the p roceed ings 
were not of a type t h a t fell w i th in the re levan t s c h e m e . T h e app l i can t s ' 
counse l gave t he op in ion in A u g u s t 1999 t h a t t he A t t o r n e y - G e n e r a l ' s 
refusal to cover those costs from the re levan t s c h e m e of legal a id was 
invalid. T h e A t t o r n e y - G e n e r a l t h e n ind ica t ed , by a l e t t e r d a t e d 
24 F e b r u a r y 2000, t h a t t he r e l evan t s cheme would in fact d i scha rge the 
costs of t he a p p l i c a n t s ' d o m e s t i c p roceed ings , w i thou t pre judice to the 
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A t t o r n e y - G e n e r a l ' s posi t ion t h a t t he s c h e m e was not l iable to do so. 
Accordingly , t he app l i can t s d i scon t inued the i r claim before this C o u r t for 
t h e costs of t he d o m e s t i c p roceed ings . 

T h e i r r e m a i n i n g claim re l a t e s to t he costs of t h e Conven t i on 
p roceed ings only a n d is m a d e up of sol ic i tors ' costs in t he sum of 
IEP 5,000, counse l ' s fees in t h e s u m of ' IEP 2,250 and expenses of IEP 500 
a m o u n t i n g to a to ta l s u m c l a imed (inclusive of va lue -added t ax (VAT)) of 
IEP 9,377.50. 

T h e G o v e r n m e n t a ccep t ed t h a t , subject to c e r t a i n i t e m s in t he 
a p p l i c a n t s ' bill of costs be ing proper ly vouched ( inc luding counse l ' s fees) , 
those fees were r ea sonab l e a p a r t from two m a t t e r s . T h e y cons ide red t h a t 
a s u m of IEP 250 would be more a p p r o p r i a t e as r ega rds ou t lay a n d they 
re jec ted t he app l i c an t s ' c la im for costs r e g a r d i n g the p r e p a r a t i o n of a bill 
of the costs of the d o m e s t i c p roceed ings , since the app l i can t s w i t h d r e w 
the i r c la im before th is C o u r t for the costs of those p roceed ings . 

70. T h e C o u r t recal ls t h a t only legal costs a n d expenses found to have 
been ac tua l ly and necessar i ly i ncu r r ed a n d which a r e r ea sonab l e as to 
q u a n t u m are recoverable u n d e r Art ic le 41 of t he Conven t i on (see, a m o n g 
o t h e r a u t h o r i t i e s , Nikolova v. Bulgaria [ G C ] , no. 31195/96, § 79, E C H R 
1999-11). 

T h e C o u r t no tes t h a t t he app l i can t s did not p u r s u e before th is C o u r t 
t he i r c la im for t he costs of t he d o m e s t i c p roceed ings before the H igh a n d 
S u p r e m e C o u r t s , given the u n d e r t a k i n g from the A t t o r n e y - G e n e r a l to 
d i scha rge those legal costs and e x p e n s e s out of t he A t t o r n e y - G e n e r a l ' s 
S c h e m e . 

As to t h e counse l ' s fees to which the G o v e r n m e n t refer , the C o u r t 
cons iders the work c o m p l e t e d by counsel for t he Conven t i on 
p roceed ings to be evident from the de ta i l ed bill of costs s u b m i t t e d by 
the a p p l i c a n t s ' solicitor a n d it no tes t h a t t he G o v e r n m e n t did not in 
principle con tes t t he a m o u n t c l a imed in respec t of counse l . It also 
cons iders t he ou t lay c l a imed to be r e a s o n a b l e as to q u a n t u m . As to t he 
a p p l i c a n t s ' c la im r e g a r d i n g t ime spent p r e p a r i n g a bill of the costs of the 
d o m e s t i c p roceed ings for t he pu rposes of the i r j u s t sat isfact ion p roposa l s 
to this C o u r t , t he C o u r t no tes t h a t t h e y were not in formed t h a t t he costs 
of those p roceed ings would be d i s cha rged from the A t t o r n e y - G e n e r a l ' s 
s c h e m e unt i l they had p r e p a r e d and s u b m i t t e d the i r j u s t sa t is fact ion 
p roposa l s . Accordingly, t h e C o u r t finds tha t the costs i ncu r red a n d 
c la imed in p r e p a r i n g the r e l evan t bill of costs were necessar i ly a n d 
r easonab ly i ncu r r ed . 

71 . H a v i n g r ega rd to the foregoing, t he C o u r t awards to t h e 
app l i can t s , in respec t of the i r legal costs a n d expenses , the s u m s c la imed 
by t h e m n a m e l y , IEP 9,377.50 (which f igure is inclusive of any V A T t h a t 
m a y be c h a r g e a b l e ) less t he a m o u n t of legal aid paid by t h e Counc i l of 
E u r o p e to the app l i can t s in t he s u m of 5,000 F r e n c h francs. 
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C. D e f a u l t i n t e r e s t 

72. Accord ing t o t h e i n fo rma t ion avai lable t o t he C o u r t , t h e s t a t u t o r y 
r a t e of i n t e re s t appl icable in I r e l and at the d a t e of adop t ion of t h e p re sen t 
j u d g m e n t is 8% per a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a viola t ion of Ar t ic le 6 §§ 1 a n d 2 of t h e 
Conven t ion ; 

2. Holds t h a t no s e p a r a t e issue ar ises u n d e r Art ic les 8 or 10 of the 
Conven t ion ; 

3. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay, wi th in t h r e e m o n t h s from the 
d a t e on which the j u d g m e n t b e c o m e s final accord ing to Art ic le 44 § 2 of 
t he Conven t ion : 

(i) IEP 4,000 (four t h o u s a n d I r ish pounds ) to each app l i can t in 
r e spec t of non -pecun ia ry d a m a g e ; 
(ii) a to ta l of IEP 9,377.50 (nine t h o u s a n d t h r e e h u n d r e d and 
seventy-seven Ir ish p o u n d s fifty pence ) to t he app l i can t s for costs 
and expenses of t he S t r a s b o u r g p roceed ings (inclusive of any value-
a d d e d tax tha t m a y be c h a r g e a b l e ) less F R F 5,000 (five t h o u s a n d 
F r e n c h francs) paid by the Counci l of E u r o p e in legal aid; 

(b) t ha t s imple i n t e r e s t at a n a n n u a l r a t e of 8% shall be payable from 
the expiry of the above -men t ioned t h r e e m o n t h s unt i l s e t t l e m e n t ; 

4. Dismisses t he r e m a i n d e r of t he a p p l i c a n t s ' c la ims for j u s t sat isfact ion. 

Done in Engl i sh , a n d notified in wr i t ing on 21 D e c e m b e r 2000, p u r s u a n t 
to Ru le 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

V incen t BERGER 
R e g i s t r a r 

G e o r g R E S S 

P re s iden t 
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SOMMAIRE1 

Auto-incrimination - condamnation pour refus de répondre aux questions 
de la police 

Article 6 §§ 1 et 2 

Procès équitable - Présomption d'innocence - Auto-incrimination - Condamnation pour refus 

de répondre aux questions de la police - Accusation en matière pénale - «Répercussions 

importantes» sur la situation du suspect - Victime - Applicabilité de l'article 6 nonobstant 

une relaxe - Garanties contre les abus - Substance du droit de ne pas s'incriminer soi-même — 

Degré de coercition - Préoccupations de sécurité et d'ordre publics 

* 

Les requérants furent arrêtés, soupçonnés d'avoir participé à un at tentat à la 
bombe dans lequel plusieurs soldats britanniques et un civil furent tués. Ils 
furent avertis qu'ils n'étaient pas tenus de dire quoi que ce soit et que toute 
déclaration de leur part pourrait être produite comme preuve à charge. Ils furent 
interrogés au sujet de l 'attentat à la bombe et de leur présence dans la maison où 
ils avaient été arrêtés, mais refusèrent de répondre. Les policiers leur donnèrent 
alors lecture de l'article 52 de la loi de 1939 relative aux atteintes à la sûreté de 
l'Etat (Offences against the State Act 1939) qui fait obligation à une personne détenue 
en vertu des dispositions de cette loi de rendre pleinement compte de ses 
déplacements et de ses actes durant une période donnée, sous peine d'un 
emprisonnement de six mois au maximum. Les requérants persistèrent dans leur 
refus de répondre aux questions. Ils furent inculpés de l'infraction d'appartenance 
à une organisation illégale et de refus de rendre compte de leurs déplacements. Ils 
furent relaxés du premier chef mais condamnés à six mois d'emprisonnement pour 
le second. Les intéressés contestèrent en vain la constitutionnalité de l'article 52 
de la loi de 1939 devant \aHigh Court et la Cour suprême rejeta leur recours. 

1. Article 6 §§ 1 et 2: si les requérants n'étaient pas officiellement accusés au 
moment où les demandes au titre de l'article 52 leur ont été adressées, il y avait 
«des répercussions importantes» sur leur situation et ils se trouvaient dès lors 
«accusés» au sens de l'article 6. Les intéressés ont été relaxés dans la procédure 
sur le fond relative à l'accusation d'appartenance à une organisation illégale ; or la 
relaxe d'un accusé exclut en général que cette personne se prétende victime d'une 
violation des garanties procédurales de l'article 6. Toutefois, ce principe a été 
affiné dans certaines circonstances, cette disposition devant s 'interpréter de 
façon à garantir des droits concrets et effectifs. Si les requérants ne pouvaient 
invoquer l'article 6, leur relaxe dans la procédure sur le fond exclurait tout 

I. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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examen de leurs griefs tirés de cette disposition. Dès lors, ils peuvent invoquer 
l'article 6 quant à leurs condamnation et emprisonnement en vertu de l'article 52. 
Dans la présente affaire, comme dans l'affaire Funke, la menace d'une sanction 
pénale planait sur les requérants et ceux-ci se sont vu infliger une telle sanction 
pour relus de fournir des informations aux autorités enquêtant sur des infractions 
pénales qu'ils auraient commises. Les diverses garanties invoquées par le 
Gouvernement ne présenteraient un intérêt que si elles permettaient de réduire 
effectivement et de manière suffisante le degré de coercition imposé par 
l'article 52, de sorte que cette disposition ne porterait pas atteinte à la substance 
des droits en question. Or ces garanties ne pouvaient avoir cet effet, puisque 
l'application de cette disposition, de façon totalement légale et dans des 
circonstances respectant l'ensemble des garanties, ne pouvait modifier le choix 
laissé aux requérants : soit ils fournissaient les informations demandées, soit ils 
s'exposaient à une peine de six mois d'emprisonnement. En outre, la situation 
juridique quant à l'admission comme preuves de déclarations faites au titre de 
l'article 52 était particulièrement incertaine lorsque les requérants ont été 
interrogés. Dans tous les cas, les requérants ont reçu à cet égard des informations 
contradictoires, puisqu'ils ont d'abord été avertis de leur droit de garder le silence 
et ont ensuite été informés qu'ils s'exposaient à une peine de six mois 
d'emprisonnement s'ils ne rendaient pas compte de leurs déplacements. Le degré 
de coercition imposé aux requérants en vue de les contraindre à fournir des 
informations relatives aux accusations portées contre eux a en fait porté atteinte 
à la substance même de leur droit de ne pas contribuer à leur propre incrimination 
et de leur droit de garder le silence. Les préoccupations de sécurité et d'ordre 
publics invoquées par le Gouvernement ne sauraient justifier une disposition 
ayant cet effet. Dès lors, il y a eu violation. En outre, compte tenu du lien étroit 
entre les droits garantis par l'article 6 § 1 et la présomption d'innocence, il y a 
également eu violation de l'article 6 § 2. 
Conclusion : violation (unanimité). 

2. Articles 8 et 10: le principal grief des requérants a été examiné sous l'angle de 
l'article 6 et les griefs tirés des articles 8 et 10 ne soulèvent aucune question 
distincte. 
Conclusion : aucune question distincte (unanimité). 
Article 41 : la Cour alloue des indemnités pour préjudice moral et frais et dépens. 
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En l 'a f fa ire H e a n e y e t M c G u i n n e s s c. I r l a n d e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 

s i égean t en une c h a m b r e composée d e : 
M M . G. R E S S , président, 

A. PASTOR R I D R U E J O , 

L. CAFLISCH, 

I . CABRAL B A R R I T O , 

V . BUTKEVYCH, 

M " " ' N . VAJIC , 

M . M. PELLONPAA,7«^« , 

et de M . V . BERGER, greffier de section, 
A p r è s en avoir dé l ibé ré en c h a m b r e du conseil les 16 m a r s , 1 1 juillet e t 

12 d é c e m b r e 2000, 
R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n° 34720/97) d i r igée 
con t r e l ' I r lande et don t deux r e s so r t i s s an t s de cet E t a t , M M . A n t h o n y 
H e a n e y et Wi l l i am M c G u i n n e s s (« les r e q u é r a n t s » ) , ava ien t saisi la 
C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 
17 j a n v i e r 1997 en v e r t u de l ' anc ien ar t ic le 25 de la C o n v e n t i o n d e 
s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 
Conven t i on »). 

2. Les r e q u é r a n t s , qui ont é té a d m i s au bénéfice de l ' ass is tance 
j ud i c i a i r e , é t a i en t r e p r é s e n t é s pa r M ' ' D . Robinson , avocat au b a r r e a u d e 
Dubl in . Le g o u v e r n e m e n t i r l anda is (« le G o u v e r n e m e n t ») é ta i t r e p r é s e n t é 
success ivement p a r ses a g e n t s , M M L ' E. Kilcul len, M . R. Siev et 
M. A. Connol ly , tous d u m i n i s t è r e des Affaires é t r a n g è r e s . 

3. Les r e q u é r a n t s a l l égua ien t que l 'ar t icle 52 de la loi de 1939 re la t ive 
aux a t t e i n t e s à la s û r e t é de l 'E ta t (Offences against the State Act 1939) 
méconna i s sa i t les dro i t s g a r a n t i s p a r les a r t ic les 6, 8 et 10 de la 
Conven t i on . 

4. Le 1" ju i l le t 1998, la C o m m i s s i o n a décidé de p o r t e r à la 
conna i s sance d u G o u v e r n e m e n t les griefs des r e q u é r a n t s sur le t e r r a i n 
des a r t ic les 6 et 10 d e la C o n v e n t i o n . La r e q u ê t e a é té t r a n s m i s e à la 
C o u r le I " n o v e m b r e 1998, d a t e d ' e n t r é e en v igueur du Protocole n" 11 à 
la Conven t i on (ar t ic le 5 § 2 dudi t P ro toco le ) . 

5. La r e q u ê t e a é t é a t t r i b u é e à la q u a t r i è m e sect ion de la C o u r 
(ar t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . Au sein de celle-ci, la c h a m b r e 
c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té 
cons t i t uée c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . A la su i te d u 
dépor t de M. J . H e d i g a n , j u g e élu a u t i t r e de l ' I r lande (ar t ic le 28 d u 
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r èg l emen t ), le G o u v e r n e m e n t a dés igné M""' N. Vajic, juge élue au t il re de 
la C r o a t i e , pour s iéger à sa place (ar t ic les 2 7 § 2 de la C o n v e n t i o n et 2 9 § 1 
du r è g l e m e n t ) . 

6 . P a r u n e décision du 2 1 s e p t e m b r e 1 9 9 9 , la C o u r a déc la ré la r e q u ê t e 
r ecevab le 1 . 

7. T a n t les r e q u é r a n t s que le G o u v e r n e m e n t ont déposé des 
observa t ions écr i tes s u r le fond de l'affaire (ar t icle 5 9 S I du r è g l e m e n t ) . 
La c h a m b r e ayan t déc idé a p r è s consu l t a t ion des p a r t i e s qu ' i l n 'y avait pas 
lieu d e t e n i r u n e a u d i e n c e consac rée a u fond de l 'affaire (ar t ic le 5 9 § 2 in 
fine du r è g l e m e n t ) , les pa r t i e s ont c h a c u n e soumis des c o m m e n t a i r e s 
écr i t s sur les obse rva t ions de l ' au t r e . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le 2 3 oc tobre 1 9 9 0 , vers 4 h 10, u n e i m p o r t a n t e explosion survint au 
pos te de con t rô le de l ' a r m é e b r i t a n n i q u e et de la Police royale de l 'U ls te r 
(Royal Ulster Constabulary) d a n s le c o m t é de Der ry . C inq so lda ts 
b r i t a n n i q u e s et un civil furen t t ué s , et u n ce r t a in n o m b r e de m e m b r e s de 
l ' a r m é e b r i t a n n i q u e g r a v e m e n t b lessés . 

9 . Env i ron une h e u r e et d e m i e plus t a rd , des policiers i r l anda i s de 
survei l lance c o n s t a t è r e n t une l umiè r e d a n s une ma i son s i tuée à six ou 
sept k i lomèt res du lieu de l 'explosion. Le 2 4 oc tobre 1 9 9 0 , vers 6 h 5 , un 
m a n d a t de pe rqu i s i t i on de la maison fut dél ivré . Ve r s 7 h e u r e s , la police 
p é n é t r a d a n s la ma i son où elle t rouva des gan t s (en c a o u t c h o u c et en 
t r i co t ) , des cagoules , d e s b o n n e t s et d ' a u t r e s v ê t e m e n t s . Les sept 
h o m m e s qu i s'y t r o u v a i e n t , y compr i s le p r o p r i é t a i r e et les r e q u é r a n t s , 
furent a r r ê t é s et p lacés en g a r d e à vue en ve r tu de l 'ar t icle 3 0 de la loi de 
1 9 3 9 re la t ive aux a t t e i n t e s à la s û r e t é de l 'Eta t (OJfences against the State Ad 
1939 - « l a loi de 1 9 3 9 » ) . Ainsi que le re leva u l t é r i e u r e m e n t \a.High Court 
(paragraphe 15 c i -dessous) , l 'Armée répub l ica ine i r l anda ise (une 
o rgan i sa t i on p a r a m i l i t a i r e il légale c o n n u e sous le n o m de « I R A » ) é ta i t 
soupçonnée d 'avoir p e r p é t r é l ' a t t e n t a t à la b o m b e ; les r e q u é r a n t s q u a n t 
à eux é t a i en t soupçonnés pa r la police d ' ê t r e m e m b r e s de ce t t e 
o rgan i sa t i on et d 'avoir pa r t i c ipé à l ' a t t e n t a t . 

10. Les pol iciers a v e r t i r e n t les r e q u é r a n t s d a n s les t e r m e s usuels qu ' i l s 
n ' é t a i e n t pas t e n u s d e d i re quoi q u e ce soit, s au f s'ils le s o u h a i t a i e n t , et 
q u e t o u t e déc l a r a t i on de leur pa r t se ra i t cons ignée pa r écr i t et p o u r r a i t 
ê t r e p rodu i t e c o m m e p r e u v e à c h a r g e . 

1. Noie du greffe: la d é c i s i o n d e la C o u r est d i s p o n i b l e a u gre f fe . 
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M. H e a n e y fut a lors i n t e r r o g e au sujet de l ' a t t e n t a t à la b o m b e et de sa 
p ré sence d a n s la ma i son où il avai t é t é a r r ê t é . Il refusa de r é p o n d r e aux 
ques t i ons . Les policiers lui d o n n è r e n t a lors l ec ture de l 'ar t icle 52 de la loi 
de 1939 et l ' inv i tè ren t , en appl ica t ion de ce t t e d isposi t ion , à r e n d r e 
p l e i n e m e n t c o m p t e de ses d é p l a c e m e n t s et d e ses ac tes e n t r e 18 h e u r e s 
le 23 oc tobre et 6 h 55 le 24 oc tobre 1990. L ' i n t é re s sé refusa de r é p o n d r e . 

M. M c G u i n n e s s fut aussi i n t e r r o g é à propos de l 'explosion et de sa 
p r é s e n c e d a n s la ma i son où il avai t é té a r r ê t é . Il refusa de r é p o n d r e aux 
ques t i ons . Il fut a lors invité à r e n d r e c o m p t e de ses d é p l a c e m e n t s e n t r e 
1 h e u r e et 7 h 15 le 24 oc tobre 1990. Il refusa de r é p o n d r e . Les policiers 
lui d o n n è r e n t a lors l ec tu re de l 'ar t ic le 52 de la loi de 1939 et lui r e m i r e n t 
u n e copie de ce t t e disposi t ion qu ' i l fut invité à l ire. Il pe rs i s ta d a n s son 
refus d e r é p o n d r e aux ques t i ons . 

11. Le 25 oc tobre 1990, les deux r e q u é r a n t s furent t r a d u i t s devan t la 
cour c r imine l le spéciale (Spécial Criminal Court) de Dubl in et inculpés de 
l ' infract ion d ' a p p a r t e n a n c e à u n e o rgan i sa t i on i l légale ( con t ra i r e à 
l 'ar t icle 21 de la loi de 1939) et de refus de r e n d r e c o m p t e de leurs 
d é p l a c e m e n t s ( con t r a i r e à l 'ar t ic le 52 de la loi de 1939). 

12. Le procès des in t é res sés d e v a n t la cour c r imine l le spéciale eut lieu 
le 19 avril 1991. Le 26 avril 1991, ils fu ren t tous deux re laxés du chef 
d ' a p p a r t e n a n c e à u n e o rgan i sa t i on i l légale ma i s c o n d a m n é s pour refus, 
c o n t r a i r e à l 'ar t ic le 52 de la loi de 1939, de r e n d r e c o m p t e de leurs 
d é p l a c e m e n t s d u r a n t u n e pér iode d o n n é e . La cour re je ta les a r g u m e n t s 
des r e q u é r a n t s qu i firent valoir que l 'ar t icle 52 devai t s ' i n t e r p r é t e r 
c o m m e eng loban t le dro i t de refuser de fournir ces in fo rmat ions pour des 
motifs r a i sonnab l e s et q u e les pol iciers les ava ien t d éco n ce r t é s en leur 
d o n n a n t d ' a b o r d l ' ave r t i s semen t hab i tue l re la t i f a u d ro i t d e g a r d e r le 
s i lence et en leur d e m a n d a n t ensu i t e des in fo rma t ions en app l ica t ion de 
l 'ar t icle 52 de la loi de 1939. Les deux r e q u é r a n t s furent c o n d a m n é s à une 
pe ine de six mois d ' e m p r i s o n n e m e n t qu ' i l s c o m m e n c è r e n t à p u r g e r le 
26 j u i n 1991. Ils furent l ibérés le 10 n o v e m b r e 1991. 

13. Les r e q u é r a n t s a t t a q u è r e n t a lors le verd ic t et la pe ine p r o n o n c é s en 
ve r tu de l 'ar t ic le 52 devan t la cour des appe l s c r imine l s (Court of Criminal 
Appeaï). Q u a n t au verdic t , ils firent valoir q u e la cour c r imine l le spéciale 
s 'é ta i t fourvoyée en e s t i m a n t que le fait q u e les m ê m e s policiers les avaient 
aver t i s de leur dro i t de g a r d e r le si lence et ava ien t formulé la d e m a n d e 
con t rad ic to i r e d ' i n fo rma t ion en app l ica t ion de l 'ar t icle 52 n 'ava i t r ien de 
d é c o n c e r t a n t . Ils a f f i rmèren t q u e c e t t e d ispos i t ion devra i t s ' i n t e r p r é t e r 
c o m m e inc luan t la possibi l i té de refuser de d o n n e r des in fo rma t ions pour 
un mot i f va lab le . Q u a n t à l eur pe ine , ils s o u t i n r e n t que la confusion 
e n g e n d r é e p a r l ' ave r t i s s emen t e t la d e m a n d e d ' i n fo rma t ion a u r a i t dû 
c o n s t i t u e r u n e c i r cons tance a t t é n u a n t e , qu ' i l n ' ex i s ta i t a u c u n é l é m e n t de 
p reuve jus t i f ian t de leur infliger la pe ine m a x i m a l e et que la cour n 'avai t 
pas t enu c o m p t e de leur d é t e n t i o n avant le procès . 
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14. Le 3 ma i 1992, les r e q u é r a n t s sa i s i ren t la. High Court d ' u n r ecour s 
en i ncons t i t u t i onna l i t é de l 'ar t icle 52 de la loi de 1939. La p r o c é d u r e 
p e n d a n t e d e v a n t la cour des appels c r imine l s fut pa r c o n s é q u e n t a jou rnée . 

15. P a r un a r r ê t d u 24 j u i n 1994, la High Court r e j e t a le r ecour s des 
in t é re s sés . S 'agissant d u droi t des r e q u é r a n t s de ne pas r é p o n d r e aux 
ques t i ons re la t ives à leurs d é p l a c e m e n t s , elle se fonda sur l 'ar t ic le 38 de 
la C o n s t i t u t i o n , et non sur l 'ar t ic le 40, c o n s t a t a n t q u e l 'affaire conce rna i t 
des suspec t s en d é t e n t i o n et non des accusés au cours d ' u n p rocès . 
Toutefo is , elle e s t i m a q u e l 'ar t ic le 52 cons t i tua i t u n e a t t e i n t e 
p r o p o r t i o n n é e au droi t des r e q u é r a n t s de g a r d e r le s i lence, le but de 
ce t t e d isposi t ion é t a n t d ' a ide r la police d a n s ses inves t iga t ions re la t ives à 
des c r imes graves à c a r a c t è r e subvers i f t o u c h a n t la sû re t é de l 'E ta t . De 
p lus , elle n e j u g e a p a s les r e s t r i c t ions a r b i t r a i r e s ou d é r a i s o n n a b l e s . 

En o u t r e , pour la High Court, la r es t r i c t ion ne po r t a i t pas a t t e i n t e de 
façon excessive au dro i t de g a r d e r le s i lence, vu le but poursuivi p a r 
l 'ar t icle 52 et les a u t r e s g a r a n t i e s légales appl icables aux p e r s o n n e s 
d é t e n u e s en ve r tu de l 'ar t icle 30 de la loi de 1939, d e s t i n é e s à m i n i m i s e r 
le r i sque q u ' u n accusé avoue à tor t u n e inf rac t ion et à p réven i r un a b u s 
éven tue l des pouvoirs p révus pa r l 'ar t ic le 52 de la loi de 1939. La High 
Court é n u m é r a ces g a r a n t i e s : l 'obl igat ion pour le policier de concevoir 
des soupçons vé r i t ab les avant l ' a r r e s t a t i o n ; l 'obl igat ion d ' i n fo rmer le 
suspec t des infract ions à la loi de 1939 e t /ou des infract ions re levan t du 
c h a m p d ' app l ica t ion de la loi qu i lui sont r e p r o c h é e s ; le droi t à 
l ' ass i s tance d ' un avocat lo r sque la d e m a n d e à cet effet est r a i s o n n a b l e ; le 
droi t à une ass i s t ance méd ica le ; le dro i t d 'accès à un t r i buna l ; le droi t de 
g a r d e r le s i lence et d ' ê t r e avisé de ce d r o i t ; l 'obl igat ion de d o n n e r au 
d é t e n u les a v e r t i s s e m e n t s a p p r o p r i é s , et de s ' abs t en i r de c o n t r e -
i n t e r r o g e r une p e r s o n n e d é t e n u e en ve r tu de l 'ar t icle 30 de la loi de 1939 
et de p rocéde r à un i n t e r r o g a t o i r e pa r t i a l et oppress i f ; et les condi t ions de 
t o u t e p ro longa t ion d ' u n e d é t e n t i o n en ve r tu de l 'ar t ic le 30 de la loi de 
1939. 

16. P a r u n a r r ê t d u 23 ju i l l e t 1996, la C o u r s u p r ê m e re je ta le r e cou r s 
des r e q u é r a n t s , e s t i m a n t q u e l 'ar t icle 52 de la loi de 1939 n ' é t a i t pas 
i ncons t i t u t i onne l . Elle re leva q u e ledit a r t ic le ne r e n f e r m a i t a u c u n e 
disposi t ion re la t ive à l 'usage suscept ib le d ' ê t r e fait des r éponses d o n n é e s 
aux d e m a n d e s fo rmulées en ve r tu de l 'ar t ic le 52. Alors q u e la cour des 
appe l s c r imine l s avai t laissé e n t e n d r e d a n s u n e affaire a n t é r i e u r e (The 
People (Director oj Public Proseculions) v. McGowan, Irish Reports 1979, p . 45) 
q u e des in fo rma t ions recuei l l ies l é g a l e m e n t en v e r t u de l 'ar t ic le 52 
pouva ien t pa r la su i te ê t r e u t i l i sées c o m m e p reuves , la C o u r s u p r ê m e 
ré se rva e x p r e s s é m e n t sa posi t ion q u a n t à la val idi té de ce point de vue . 

L a C o u r s u p r ê m e e s t i m a que le d ro i t d e g a r d e r le s i lence é t a i t un 
corol la i re de la l iber té d ' express ion g a r a n t i e p a r l 'ar t icle 40 de la 
C o n s t i t u t i o n et qu ' i l i m p o r t a i t d ' e x a m i n e r la p r o p o r t i o n n a l i t é de la 
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r e s t r i c t ion a p p o r t é e au dro i t de g a r d e r le si lence eu é g a r d à l ' except ion 
d ' o rd re publ ic p révue à l 'ar t ic le 40 de la C o n s t i t u t i o n . Elle re leva q u e la 
loi de 1939 visait les ac tes et condu i t e s ayan t pour objet de p o r t e r a t t e i n t e 
à l ' o rdre publ ic et à l ' au to r i t é d e l 'E ta t , e t q u e la p r o c l a m a t i o n fai te e n 
ve r tu de l 'ar t icle 35 de la loi de 1939 d e m e u r a i t en v igueur . 

Sur le point de savoir si l 'ar t icle 52 r e s t r e igna i t o u t r e m e s u r e le droi t de 
g a r d e r le si lence c o m p t e t enu des t roub les con t re lesque ls l 'Eta t t en t a i t de 
p r o t é g e r le publ ic , la C o u r s u p r ê m e re leva q u ' u n e p e r s o n n e i nnocen t e ne 
devai t n u l l e m e n t c r a i n d r e de r e n d r e c o m p t e de ses d é p l a c e m e n t s , mais 
qu 'e l l e pouvai t toutefois s o u h a i t e r invoquer , pour des ra isons de pr inc ipe , 
le dro i t de g a r d e r le s i lence et faire valoir ses d ro i t s cons t i tu t ionne l s . 
C e p e n d a n t , elle e s t i m a q u e le droi t de l 'Eta t de se p r o t é g e r devai t 
p réva lo i r sur celui des c i toyens d ' a d o p t e r u n e tel le a t t i t u d e et enco re plus 
su r celui des p e r s o n n e s qu i ava ien t des révé la t ions à faire au sujet de la 
p e r p é t r a t i o n d ' un c r i m e de g a r d e r le s i lence. La C o u r s u p r ê m e conclut 
q u e la res t r ic t ion de l 'ar t icle 52 é ta i t p r o p o r t i o n n é e au droi t de l 'E ta t de 
se p r o t é g e r . 

17. L ' e x a m e n d e l ' appel don t les r e q u é r a n t s on t saisi la cour d e s appels 
c r imine l s con t r e l eur c o n d a m n a t i o n au t i t r e de l 'ar t ic le 52 de la loi de 1939 
a é t é su spendu d a n s l ' a t t e n t e de l ' issue de la p r o c é d u r e re la t ive à la 
p r é s e n t e r e q u ê t e . 

IL LE D R O I T I N T E R N E P E R T I N E N T 

A. L e s d i s p o s i t i o n s p e r t i n e n t e s d e la C o n s t i t u t i o n 

18. L 'a r t i c le 38 § 1 de la C o n s t i t u t i o n i r l anda i se énonce q u e tou te 
p e r s o n n e fa isant l 'objet d ' u n e accusa t ion en m a t i è r e péna l e doi t ê t r e 
j u g é e c o n f o r m é m e n t à la loi. Pa r l 'ar t icle 40, l 'E ta t g a r a n t i t à tout 
c i toyen, sous rése rve de l 'o rdre publ ic et des b o n n e s m œ u r s , le droit 
d ' e x p r i m e r l i b r e m e n t ses convict ions et op in ions . 

B. La loi d e 1939 re la t ive a u x a t t e i n t e s à la s û r e t é de l'Etat 

19. La loi de 1939 re la t ive aux a t t e i n t e s à la s û r e t é de l 'Eta t est décr i t e 
d a n s son long t i t r e (explicatif) c o m m e u n e loi qu i régi t les ac t e s et 
condu i t e s v isant à p o r t e r a t t e i n t e à l ' o rdre publ ic et à l ' au to r i t é de l 'E ta t 
et qu i , d a n s ce c a d r e , prévoit les sanc t ions appl icab les aux pe r sonnes 
r e c o n n u e s coupables d ' a t t e i n t e s à la s û r e t é de l 'E ta t et l ' é t ab l i s semen t 
de cours c r imine l les spéc ia les . 

20. L 'a r t ic le 21 de la loi de 1939 ér ige en infract ion l ' a p p a r t e n a n c e à 
u n e o rgan i sa t i on i l légale telle q u e définie pa r la loi. 
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21. L 'ar t ic le 30 t r a i t e de l ' a r r e s t a t i on et de la d é t e n t i o n des suspec ts 
et énonce q u ' u n policier peu t a r r ê t e r et p lacer en d é t e n t i o n u n e 
p e r s o n n e qu ' i l s oupçonne d 'avoir c o m m i s u n e infract ion à la loi de 1939 
ou u n e inf rac t ion re levant du c h a m p d ' app l ica t ion de la loi de 1939 en 
ve r tu du c h a p i t r e V (il s 'agit p r i n c i p a l e m e n t d ' inf ract ions à la légis la t ion 
sur les a r m e s à feu et les subs t ances explosives) . Ce pouvoir 
d ' a r r e s t a t i o n revêt un c a r a c t è r e p e r m a n e n t , si b ien qu ' i l n 'es t pas 
s u b o r d o n n é à la p r o c l a m a t i o n p révue p a r l 'ar t ic le 35 (voir le 
p a r a g r a p h e c i -dessous) . 

22. L 'ar t ic le 35 de la loi de 1939 dispose que le c h a p i t r e V de la loi (qui 
ins t i tue les cours c r imine l les spécia les et r e n f e r m e l 'ar t ic le 52) e n t r e en 
v igueur pa r la voie d ' u n e p r o c l a m a t i o n que le g o u v e r n e m e n t fait et publ ie 
dès lors qu ' i l est convaincu q u e les jur id ic t ions o r d i n a i r e s ne sont pas en 
m e s u r e d ' a s s u r e r une a d m i n i s t r a t i o n effective de la j u s t i ce et le m a i n t i e n 
de la paix et de l 'ordre publics. La p r o c l a m a t i o n a é t é faite en 1972 et 
d e m e u r e en v igueur . P a r c o n s é q u e n t , à ce j o u r , l 'ar t icle 52 de loi de 1939 
est en v igueu r depu i s 1972. 

23 . En ve r tu de l 'ar t icle 36 de la loi de 1939, le g o u v e r n e m e n t peu t 
déc l a r e r q u e ce r t a in s types ou ca t égor i e s d ' inf ract ions re lèvent du c h a m p 
d ' app l i ca t ion de la loi de 1939; ces infrac t ions doivent ê t r e j u g é e s pa r les 
cours c r imine l les spécia les ins t i tuées pa r l 'ar t icle 38 de ladi te loi. 

24. L 'ar t ic le 52 de la loi de 1939 est ainsi libellé : 

« I. L o r s q u ' u n e p e r s o n n e est d é t e n u e e n v e r t u d e s d i s p o s i t i o n s à ce t effet c o n t e n u e s 

d a n s le c h a p i t r e I V d e la p r é s e n t e loi, t o u t m e m b r e d e la (po l ice] p e u t i n v i t e r c e t t e 

p e r s o n n e , à t o u t m o m e n t d e sa d é t e n t i o n , à r e n d r e p l e i n e m e n t c o m p t e d e ses 

d é p l a c e m e n t s et d e ses a c t e s d u r a n t u n e p é r i o d e d o n n é e et à f o u r n i r t o u t e i n f o r m a t i o n 

e n s a p o s s e s s i o n a y a n t t r a i t à la p e r p é t r a t i o n p a r a u t r u i d ' u n e i n f r a c t i o n à u n a r t i c l e ou à 

un p a r a g r a p h e d e la p r é s e n t e loi ou d ' u n e i n f r a c t i o n r e l e v a n t d u c h a m p d ' a p p l i c a t i o n d e 

la p r é s e n t e loi , o u à l ' i n t e n t i o n d ' a u t r u i d e c o m m e t t r e u n e t e l l e i n f r a c t i o n . 

2 . T o u t e p e r s o n n e q u i , i n v i t é e p a r un m e m b r e d e la [po l ice] e n v e r t u d u p a r a g r a p h e 

p r é c é d e n t d u p r é s e n t a r t i c l e à f o u r n i r les e x p l i c a t i o n s ou les i n f o r m a t i o n s v i s é e s d a n s 

led i t p a r a g r a p h e , o m e t ou r e f u s e d e f o u r n i r c e s e x p l i c a t i o n s o u ces i n f o r m a t i o n s o u 

d o n n e d e s e x p l i c a t i o n s ou d e s i n f o r m a t i o n s f a u s s e s ou t r o m p e u s e s , s e r e n d c o u p a b l e 

d ' u n e i n f r a c t i o n a u p r é s e n t a r t i c l e et s e r a , a p r è s c o n s t a t a t i o n , p a s s i b l e d ' u n e p e i n e 

d ' e m p r i s o n n e m e n t d e six m o i s a u m a x i m u m . » 

25 . Aux t e r m e s de l 'accord de paix du 10 avril 1998, appe lé l '«accord 
d u V e n d r e d i s a i n t » , le g o u v e r n e m e n t s 'est e n g a g é à e n t r e p r e n d r e u n 
vas te e x a m e n , n o t a m m e n t de la loi de 1939, afin de modif ier et de 
s u p p r i m e r les é l é m e n t s qui ne s ' imposen t p lus . Le m i n i s t r e de la J u s t i c e , 
de l 'Egal i té et de la Ré fo rme législat ive a c h a r g é une commiss ion , avec 
l ' app roba t ion du g o u v e r n e m e n t , d ' é t u d i e r l ' ensemble des aspec t s de la loi 
re la t ive aux a t t e i n t e s à la s û r e t é de l 'E ta t et de s o u m e t t r e au min i s t r e d e s 
r e c o m m a n d a t i o n s en vue d ' u n e r é fo rme . La commiss ion a déjà d é b u t é ses 
t r a v a u x . 
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C. La j u r i s p r u d e n c e p e r t i n e n t e 

26. D a n s l 'affaire McGowan p r éc i t ée , l ' accusé , qu i avait é té a r r ê t é en 
ve r tu de l 'ar t ic le 30 de la loi de 1939, avait fait des déc l a ra t ions à la 
police. La dé fense fit valoir q u ' e n ra ison de la base légale (ar t ic le 30) d e 
l ' a r r e s t a t i on et de l ' ex is tence de l 'ar t icle 52 de la loi de 1939, bien 
q u ' a u c u n e d e m a n d e n 'a i t é t é fo rmulée au t i t r e de ce t t e disposi t ion, 
l ' in té ressé avai t é té c o n t r a i n t , sous pe ine de sanc t ion , de r e n d r e c o m p t e 
de ses d é p l a c e m e n t s . Dès lors, l 'accusé avait fait ces déc l a r a t i ons con t re 
son gré et celles-ci n ' é t a i en t d o n c pas recevables . La C o u r ne j u g e a pas cet 
a r g u m e n t conva incan t pu i sque a u c u n e d e m a n d e n 'ava i t en fait é té 
formulée au t i t r e de l 'ar t ic le 52. Elle soul igna en o u t r e q u e , m ê m e si la 
police avai t invoqué l 'ar t icle 52, l ' a r g u m e n t de la défense é t a i t m a l fondé 
au r e g a r d de la j u r i s p r u d e n c e i r l anda ise selon l aque l le des déc l a ra t ions 
recuei l l ies c o n f o r m é m e n t a u dro i t i r l anda i s , m ê m e u n e loi qui é r igea i t e n 
infract ion le refus de r é p o n d r e , n ' é t a i e n t pas i r recevables d a n s une 
p r o c é d u r e judic ia i re . 

27. Le m a n u e l de la police (Garda Siochana) r e n f e r m e les disposi t ions 
législat ives p e r t i n e n t e s et des c o m m e n t a i r e s . Il est publ ié par la 
Incorporated Law Society of Ireland, en co l l abora t ion avec la police. Le 
c o m m e n t a i r e re la t i f à l 'ar t icle 52 de la loi de 1939 f iguran t dans la 
s ix ième édi t ion (1991) se lit a i n s i : 

« L e fai t q u ' u n a c c u s é soi t c o n t r a i n t , sous p e i n e d e s a n c t i o n , d e r é p o n d r e a u x 

q u e s t i o n s q u i lui son t l é g a l e m e n t p o s é e s e n v e r t u de l ' a r t i c l e 52 ne s ' o p p o s e p a s à la 

r e c e v a b i l i t é d e s r é p o n s e s ou d é c l a r a t i o n s a ins i l a i t e s c o m m e é l é m e n t s de p r e u v e . • 

Le m a n u e l précise que les pr inc ipes j u r i s p r u d e n t i e l s relat i fs à ce t te 
t h è s e se t r ouven t d a n s l ' a r rê t McGowan p réc i t é et d a n s la j u r i sp rudence 
i r l anda i se a n t é r i e u r e app rouvée d a n s c e t t e affaire . 

28. D a n s l 'affaire National Irish Bank Ltd (In the matter of National Irish 
Bank Ltd and the Campantes Act 1990, Irish Law Reports Monthly 1999, vol. 1, 
p . 343) , la C o u r s u p r ê m e a e s t imé q u e les aveux d 'un b a n q u i e r o b t e n u s pa r 
des i n spec t eu r s qu i ava ien t exercé les pouvoirs q u e leur conférai t 
l 'ar t ic le 10 de la loi de 1990 sur les sociétés n ' é t a i e n t , en g é n é r a l , pas 
recevables d a n s u n e p r o c é d u r e péna l e u l t é r i e u r e à l ' encon t re de 
l ' in té ressé sauf si, d a n s un cas pa r t i cu l i e r , le j u g e du fond é ta i t convaincu 
q u e le p r évenu é ta i t passé aux aveux de son plein g ré . La C o u r s u p r ê m e a 
e s t i m é q u e le fait de c o n t r a i n d r e u n e p e r s o n n e à passer aux aveux et de la 
c o n d a m n e r ensu i t e sur la base de ces aveux se ra i t c o n t r a i r e à l 'ar t icle 38 
de la C o n s t i t u t i o n . C e t t e j u r id i c t ion a é g a l e m e n t cons idé ré q u e tou t a u t r e 
é l é m e n t o b t e n u grâce à des i n fo rma t ions fournies e n v e r t u de l 'ar t icle 52 
de la loi de 1939 sera i t r e t e n u c o m m e p r e u v e d a n s un procès u l t é r i e u r si le 
j u g e du fond e s t i m a i t , a u vu de l ' ensemble des c i r cons tances , qu ' i l sera i t 
j u s t e et équ i t ab l e de l ' a d m e t t r e . 
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E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE (5 §§ 1 ET 2 DE LA 
C O N V E N T I O N 

29. Les r e q u é r a n t s a l l èguen t que l 'ar t icle 52 de la loi de 1939 
m é c o n n a î t leurs d ro i t s d e g a r d e r le s i lence e t d e ne p a s s ' au to - inc r imine r 
g a r a n t i s p a r l 'ar t icle 6 § 1 de la C o n v e n t i o n et r enverse le p r inc ipe de 
p r é s o m p t i o n d ' innocence consacré pa r l 'ar t icle 6 § 2. Le passage 
p e r t i n e n t de l 'ar t icle 6 est ainsi libellé : 

« I. T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soit e n t e n d u e é q u i l a b l e m e n t (...) p a r un 
t r i b u n a l i n d é p e n d a n t et i m p a r t i a l , é t a b l i p a r la loi, q u i d é c i d e r a (...) d u b i e n - f o n d é d e 
t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e d i r i g é e c o n t r e e l l e . (...) 

2 . T o u t e p e r s o n n e a c c u s é e d ' u n e i n f r a c t i o n es t p r é s u m é e i n n o c e n t e j u s q u ' à ce q u e s a 
c u l p a b i l i t é ai t é t é l é g a l e m e n t é t a b l i e . » 

A. T h è s e s d e s p a r t i e s 

/. Le Gouvernement 

30. Le G o u v e r n e m e n t sou t i en t en p r e m i e r lieu q u e les griefs des 
r e q u é r a n t s se s i tuen t en d e h o r s du c h a m p d ' app l ica t ion de l 'ar t icle 6 
§§ 1 et 2 de la Conven t i on . S 'agissant de la c o n d a m n a t i o n des i n t é r e s sé s 
en v e r t u de l 'ar t ic le 52 de la loi de 1939, le G o u v e r n e m e n t p r é t e n d , pour 
les ra i sons qu ' i l a exposées , q u e ceux-ci ont bénéficié d 'un procès 
équ i t ab l e . L 'a r t i c le 6 offrant u n e p ro t ec t i on d e n a t u r e p r o c é d u r a l e 
l o r squ 'un t r i b u n a l s t a t u e sur le bien-fondé d ' u n e accusa t ion en m a t i è r e 
péna l e , ce t t e d ispos i t ion ne peu t p e r m e t t r e aux r e q u é r a n t s de c o n t e s t e r 
ef f icacement l ' infract ion p révue pa r l 'ar t ic le 52 l u i - m ê m e . En o u t r e , tous 
deux on t é t é re laxés du chef d ' a p p a r t e n a n c e à u n e o rgan i sa t ion i l légale, si 
b ien qu ' i l s ne p e u v e n t pas , à cet éga rd , se p l a i n d r e d ' u n e violat ion des 
g a r a n t i e s p rocédu ra l e s de l 'ar t icle 6 de la Conven t i on . 

3 1 . D e u x i è m e m e n t , le G o u v e r n e m e n t soul igne l ' exis tence de solides 
g a r a n t i e s de s t i nées à m i n i m i s e r le r i sque q u ' u n individu avoue à tor t un 
c r ime , que \a.High Court a é n u m é r é e s lorsqu 'e l le a s t a t u é sur le r ecours des 
r e q u é r a n t s en l 'espèce ( p a r a g r a p h e 15 c i -dessus) . 

32. T r o i s i è m e m e n t , le G o u v e r n e m e n t m a i n t i e n t q u e l 'ar t icle 52 de la 
loi de 1939 cons t i t ue u n e m e s u r e r a i s o n n a b l e et a d é q u a t e , é t a n t d o n n é 
q u e c e t t e d ispos i t ion ne prévoit ni n ' au to r i s e l 'u t i l i sa t ion d a n s le cad re 
d ' une p r o c é d u r e péna le u l t é r i e u r e con t r e un accusé d ' i n fo rma t ions 
o b t e n u e s con t r e le g ré de celui-ci. 

Bien q u e d a n s l 'affaire des r e q u é r a n t s les j u r id i c t ions i n t e r n e s a ien t 
laissé en suspens la q u e s t i o n de savoir s'il ex is ta i t d e s cas où des 
in fo rma t ions recuei l l ies en v e r t u de l 'ar t ic le 52 ava ien t é té pa r la su i te 
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soumises c o m m e preuves à c h a r g e , le G o u v e r n e m e n t n ' a pas t rouvé de tel 
cas . Il soul igne q u e la d é c l a r a t i o n de la cour des appe l s c r imine l s dans 
l 'affaire McGowan s u s m e n t i o n n é e et invoquée p a r les r e q u é r a n t s é ta i t 
u n e obse rva t ion inc iden te (obiter dictum) pu i sque a u c u n e d e m a n d e au 
t i t r e de l 'ar t ic le 52 n ' ava i t é té fo rmulée d a n s le cas de l 'accusé. Q u o i qu'i l 
en soit , la C o u r s u p r ê m e a précisé la ques t i on p o u r l 'avenir d a n s son a r r ê t 
s u s m e n t i o n n é de janvier 1999 en l 'affaire National Irish Bank Ltd. C e t t e 
j u r id i c t ion a e s t imé q u e le fait de c o n t r a i n d r e u n e p e r s o n n e à pas se r aux 
aveux et d e la c o n d a m n e r ensu i t e sur la base des aveux ainsi o b t e n u s 
se ra i t c o n t r a i r e à l 'ar t ic le 38 de la C o n s t i t u t i o n . Elle a é g a l e m e n t déc la ré 
q u e tou t a u t r e é l é m e n t recueil l i g râce aux in fo rma t ions fournies en ve r tu 
de l 'ar t icle 52 de la loi de 1939 sera i t a d m i s c o m m e preuve d a n s un procès 
u l t é r i e u r s e u l e m e n t si le j u g e d ' i n s t ance cons idé ra i t , c o m p t e t enu de 
l ' ensemble des c i r cons tances d e l 'affaire, j u s t e et é q u i t a b l e d e l ' a d m e t t r e . 

33 . Q u a t r i è m e m e n t , le G o u v e r n e m e n t e s t ime que l 'ar t icle 52 de la loi 
de 1939 est u n e m e s u r e p r o p o r t i o n n é e , eu é g a r d à la s i tua t ion que connaî t 
l 'E ta t i r l anda i s en m a t i è r e de sécur i té en ra ison de l ' I r lande du N o r d et au 
souci qui en r é su l t e d ' a s su re r une a d m i n i s t r a t i o n effective de la jus t ice et 
le m a i n t i e n d e la paix et d e l 'o rdre publ ics . 

Selon le G o u v e r n e m e n t , s'il est l ég i t ime d ' infl iger des sanc t ions en 
m a t i è r e civile ( p a r e x e m p l e d a n s le d o m a i n e fiscal) l o r squ 'un ci toyen ne 
d ivulgue pas des in fo rmat ions , le pouvoir de recuei l l i r des r e n s e i g n e m e n t s 
sous pe ine d e sanc t ion s ' impose d ' a u t a n t plus en m a t i è r e p é n a l e , les 
i n fo rma t ions r e c h e r c h é e s pouvan t ê t r e essent ie l les d a n s le cad re d ' u n e 
e n q u ê t e sur un c r ime grave et subversif. Il relève q u e la police 
soupçonna i t les r e q u é r a n t s d ' ê t r e m e m b r e s de l 'IRA et d 'avoir é t é 
impl iqués d a n s l ' a t t e n t a t à la b o m b e du 23 oc tobre 1990, et q u e leur 
i n t e r r o g a t o i r e en ve r tu de l 'ar t icle 52 de la loi de 1939 s'est dé rou l é dans 
le c o n t e x t e de l ' e n q u ê t e de la police sur cet a t t e n t a t , qu i a causé de 
n o m b r e u x m o r t s et blessés g raves . 

Le G o u v e r n e m e n t soul igne q u e l 'ar t icle 52 de la loi de 1939 d e m e u r e 
appl icable aussi l o n g t e m p s q u ' u n e p r o c l a m a t i o n au t i t r e de l 'ar t ic le 35 de 
ce t t e loi est en v igueur . En t a n t q u e tel , l 'ar t ic le 52 ne fait p a r t i e du droit 
i r l anda is q u e t a n t qu ' i l est cons idéré c o m m e jus t i f i é pa r la pe r s i s t ance 
d ' une m e n a c e t e r ro r i s t e et d 'un r i sque p o u r la s écu r i t é . Le 
G o u v e r n e m e n t décr i t en r é s u m é la pé r iode de violence et le d e g r é qu 'e l le 
a a t t e i n t à la d a t e de son m é m o i r e , fourni t des dé ta i l s su r des a t t e n t a t s 
r écen t s et d ' a u t r e s a t roc i t é s , renvoie à u n e d é c l a r a t i o n pub l ique 
de d é c e m b r e 1999 fai te p a r l ' IRA de la con t i nu i t é (Continuity IRA - qu i 
s 'est e n g a g é e à poursu iv re la lu t t e a r m é e ) et évoque les saisies r écen te s 
d ' a r m e s , d 'explosifs et d e véh icu les p iégés . P a r c o n s é q u e n t , il e s t i m e q u e 
le m a i n t i e n de la p r o c l a m a t i o n au t i t r e d e l 'ar t ic le 35 con t inue de 
s ' imposer . C e t t e nécess i té est c o n s t a m m e n t r é e x a m i n é e , e t elle l 'a é t é 
d e r n i è r e m e n t , en m a r s 1998, lorsqu ' i l a é t é déc idé de m a i n t e n i r la 
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p r o c l a m a t i o n en v i g u e u r ; le G o u v e r n e m e n t no t e à cet é g a r d q u e la p i re 
des a t roc i t é s c o m m i s e s p e n d a n t t o u t e la pé r iode d e la p r o c l a m a t i o n a eu 
lieu en aoû t 1998, v ing t -neuf p e r s o n n e s ayan t t rouvé la m o r t d a n s 
l ' a t t e n t a t d ' O m a g h . Le G o u v e r n e m e n t évoque aussi les e n g a g e m e n t s 
qu ' i l a pr is q u a n t a u x lois re la t ives aux a t t e i n t e s à la s û r e t é de l 'E ta t 
d a n s l 'accord de paix du V e n d r e d i sa in t , s igné le 10 avril 1998. 

De p lus , le r ecour s à l ' a r t ic le 52 d e la loi d e 1939 est s t r i c t e m e n t l imi té 
aux a r r e s t a t i o n s et aux d é t e n t i o n s opé rées en v e r t u de l 'ar t icle 30 de 
ladi te loi et les c i rcons tances d a n s lesquel les ce t t e d isposi t ion e n t r e en 
j e u sont , elles auss i , r i g o u r e u s e m e n t l imi tées . En o u t r e , les j u r id i c t i ons 
i n t e r n e s vei l lent à ce q u e les pouvoirs d ' a r r e s t a t i o n prévus à l 'ar t icle 30 
ne soient pas ut i l isés de m a n i è r e abusive ou à des fins i l lég i t imes (The 
People (D.P.P.) v. Quilligan and O'Reilly, Irish Reports 1986, p . 495, et The 
State (Trimbale) v. the Governor oj'Mountjoy Prison, Irish Reports 1985, p . 550) . 

34. Enfin, le G o u v e r n e m e n t soul igne la dif férence de l ' a r rê t S a u n d e r s 
c. R o y a u m e - U n i (17 d é c e m b r e 1996, Recueil des arrêts et décisions 1996-VI), 
en ce q u e d a n s c e t t e affaire la C o u r a c o n d a m n é l 'usage fait au p rocès 
d ' é l é m e n t s o b t e n u s de l 'accusé sous la c o n t r a i n t e , ma i s non les moyens 
par lesquels ces é l é m e n t s ava ien t é té i n i t i a l emen t recuei l l is . L ' a r r ê t 
F u n k e c. F r a n c e (25 février 1993, sér ie A n° 256-A) est lui auss i d i f férent , 
M. F u n k e ayan t fait l 'objet d ' une sanc t ion appl icab le t an t qu ' i l refusai t de 
fournir les in fo rmat ions d e m a n d é e s . Le G o u v e r n e m e n t d i s t ingue 
é g a l e m e n t le cas d ' e spèce de l 'affaire J o h n M u r r a y c. R o y a u m e - U n i 
( a r r ê t du 8 février 1996, Recueil 1996-1) d a n s laque l le on avait t i ré 
u l t é r i e u r e m e n t d e s conclus ions défavorab les du si lence observé p a r 
M. M u r r a y lors de son i n t e r r o g a t o i r e , a lors q u e les r e q u é r a n t s en l 'espèce 
ont é té r e l axés du chef d ' a p p a r t e n a n c e à u n e o rgan i sa t i on i l légale. P o u r le 
G o u v e r n e m e n t , l 'affaire Serves c. F r a n c e ( a r r ê t du 20 oc tobre 1997, Recueil 
1997-VI) p r é s e n t e des s imi l i tudes avec le cas d ' e spèce ma i s , n é a n m o i n s , 
aussi des d i f férences , en ce q u e l 'objection de M. Serves é t a i t p r é m a t u r é e 
car il avai t refusé de p r ê t e r s e r m e n t en t a n t q u e t émo in p lu tô t que d ' ê t r e 
con t r a in t de r é p o n d r e aux q u e s t i o n s . 

2. Les requérants 

35. Les r e q u é r a n t s p réc i sen t la n a t u r e d e leurs griefs . O n leur a 
d e m a n d é des i n fo rma t ions alors qu ' i l s é t a i e n t en g a r d e à vue . D ' u n e 
p a r t , ils on t é t é ave r t i s q u e le refus d e r é p o n d r e pouvai t en soi a b o u t i r à 
une c o n d a m n a t i o n péna le (ar t ic le 52 de la loi de 1939) et , d ' a u t r e pa r t , les 
policiers les ont avisés de leur droi t de g a r d e r le s i lence ( a v e r t i s s e m e n t 
d ' u s a g e ) . 

Ils ne c o n t e s t e n t pas l 'octroi à l 'E ta t de c e r t a i n s pouvoirs en vue de 
col lecter des in fo rmat ions , m a i s font valoir q u e celui-ci n ' a pas le d ro i t d e 
c o n t r a i n d r e u n e p e r s o n n e à fourni r des i n fo rma t ions qu ' i l u t i l i se ra p a r la 
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su i te c o n t r e el le. Ils invoquen t leurs dro i t s de g a r d e r le si lence et de ne pas 
s ' au to - inc r imine r , c o n s t a t a n t , c o m m e l'a r e c o n n u la High Court d a n s leur 
affaire, q u e l ' équi té d 'un procès peu t se t r o u v e r c o m p r o m i s e en raison 
d ' é v é n e m e n t s a n t é r i e u r s . 

36. Q u a n t au droi t i n t e r n e appl icable à l 'u t i l i sa t ion con t r e l 'accusé de 
déc la ra t ions a n t é r i e u r e s o b t e n u e s sous la c o n t r a i n t e et à l 'affaire National 
Irish Bank Ltd invoquée p a r le G o u v e r n e m e n t , les r e q u é r a n t s soul ignent 
que la s i tua t ion j u r i d i q u e à l ' époque des faits é ta i t telle que tou t e 
i n fo rma t ion d o n n é e pouvai t ê t r e a d m i s e d a n s une p r o c é d u r e péna le 
u l t é r i e u r e d i l igen tée à l eur e n c o n t r e ; ils i nvoquen t à cet é g a r d les a r r ê t s 
r e n d u s pa r la High Court et p a r la C o u r s u p r ê m e d a n s la p r o c é d u r e 
cons t i tu t ionne l l e qu ' i l s ava ien t e n g a g é e . 

Pa r a i l leurs , ils c o n t e s t e n t l ' i n t e r p r é t a t i o n pa r le G o u v e r n e m e n t de 
l ' a r rê t r e n d u p a r la C o u r s u p r ê m e d a n s l 'affaire National Irish Bank Ltd, 
sou l ignan t que , m ê m e d e p u i s lors , il n ' a p p a r a î t t ou jours pas c l a i r e m e n t 
si des aveux o b t e n u s sous la c o n t r a i n t e p e u v e n t ê t r e ut i l isés d a n s un 
procès u l t é r i e u r ou servir de base p o u r recuei l l i r d ' a u t r e s é l é m e n t s à 
u t i l i ser a u cour s d ' u n procès u l t é r i e u r . D ' u n e p a r t , la C o u r s u p r ê m e a 
conf i rmé q u e l 'ar t icle 38 de la C o n s t i t u t i o n i r l anda ise exigeai t q u e tout 
aveu r e t e n u con t r e un accusé au cours d ' un procès péna l devai t avoir é té 
fait de p le in g ré , ma i s c e t t e j u r i d i c t i on n ' a pas e t n ' ava i t d ' a i l l eu r s pas à 
r é soud re la ques t ion de savoir si un c r i t è re de p r o p o r t i o n n a l i t é pouvait 
s ' app l iquer p o u r a m o i n d r i r la p ro tec t ion offerte p a r l 'ar t ic le 38 de la 
C o n s t i t u t i o n lo r sque , p a r e x e m p l e , des q u e s t i o n s de sécu r i t é na t i ona l e se 
t r o u v e r a i e n t e n j e u . P o u r les r e q u é r a n t s , il s 'agit d ' un é l é m e n t i m p o r t a n t 
pu i sque , d a n s leur cas, les j u r id i c t ions i n t e r n e s ont mis en ba l ance les 
p r éoccupa t i ons d e sécu r i t é à l 'or igine d e la loi d e 1939 et l eu r droi t 
cons t i t u t i onne l , d é m a r c h e q u e le G o u v e r n e m e n t a d o p t e d a n s sa thèse 
devan t la C o u r . D ' a u t r e pa r t , la C o u r s u p r ê m e a re je té l ' a l légat ion selon 
laque l le a u c u n u s a g e n e pouvai t ê t r e fait d e tels aveux , si b ien qu'i l 
a p p a r t e n a i t au j u g e du fond de déc ide r , au vu de l ' e n s e m b l e des 
c i r cons tances , s'il é ta i t équ i t ab l e d ' a d m e t t r e des é l é m e n t s recueil l is au 
moyen ou en conséquence d 'aveux o b t e n u s sous la c o n t r a i n t e . Selon les 
r e q u é r a n t s , ce t t e i n c e r t i t u d e est en soi inadmiss ib le au r e g a r d de la 
Conven t ion . 

D a n s tous les cas , m ê m e si l 'affaire National Irish Bank Ltd précise la 
s i tua t ion , c o m m e le p r é t e n d le G o u v e r n e m e n t , ces éc l a i r c i s semen t s ne 
sont i n t e r v e n u s q u ' e n j a n v i e r 1999, c 'es t -à-di re de n o m b r e u s e s a n n é e s 
a p r è s l ' i n t e r roga to i r e et la c o n d a m n a t i o n des r e q u é r a n t s en ve r tu de 
l 'ar t ic le 52 de la loi de 1939. 

37. Les in t é res sés e s t i m e n t en o u t r e q u e le G o u v e r n e m e n t invoque 
sans f o n d e m e n t la sécur i t é pub l ique et la p r o p o r t i o n n a l i t é ; ils re lèvent à 
cet é g a r d q u e , d a n s l 'affaire S a u n d e r s s u s m e n t i o n n é e , la C o u r a soul igné 
q u e l ' i n t é rê t publ ic ne s au ra i t ê t r e invoqué p o u r jus t i f i e r l 'usage de 
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réponses o b t e n u e s p a r la coerc i t ion d a n s le c a d r e d ' une e n q u ê t e non 
jud ic i a i r e p o u r i nc r imine r l 'accusé a u cours d ' un procès u l t é r i e u r . Q u o i 
qu ' i l en soit, l 'on p o u r r a i t r é p o n d r e d i f f é r e m m e n t aux p réoccupa t ions 
d ' o r d r e et de sécur i t é publ ics . Ainsi , si la d e m a n d e au t i t r e de l 'ar t icle 52 
a pour bu t d ' e n g a g e r des pou r su i t e s con t r e la p e r s o n n e à laquel le elle 
s ' ad resse , des conclusions défavorables p o u r r a i e n t ê t r e t i rées d u si lence 
d e l 'accusé ( c o m m e d a n s l 'affaire J o h n M u r r a y s u s m e n t i o n n é e ) ; si l ad i te 
d e m a n d e a p o u r objet d ' e n q u ê t e r sur une infract ion c o m m i s e p a r a u t r u i , 
elle p o u r r a i t ê t r e associée à u n e i m m u n i t é exp res se de pou r su i t e don t 
bénéf ic iera i t la p e r s o n n e à laque l le s ' adresse la d e m a n d e à ra ison des 
r éponses ainsi fournies . 

38. Q u a n t à la j u r i s p r u d e n c e de la C o u r à laquel le renvoie le 
G o u v e r n e m e n t , les r e q u é r a n t s soul ignent q u e la pe ine qui leur a 
n o t a m m e n t é t é infligée en ra ison de leur refus de fourni r des 
in fo rma t ions les a placés d a n s une s i t ua t ion b ien pire q u e celle où se 
t rouva i t M. F u n k e ( a r r ê t F u n k e préc i té ) : les d e m a n d e s leur ont é t é 
ad re s sée s p e n d a n t leur g a r d e à v u e ; elles visaient à o b t e n i r des aveux 
o r a u x et non des é l é m e n t s m a t é r i e l s qu i ex i s t a i en t i n d é p e n d a m m e n t de 
l eu r volonté c o m m e d a n s l 'affaire F u n k e ; et ils ont p u r g é des pe ines de 
pr i son i m p o r t a n t e s pour avoir refusé de fourn i r les i n fo rma t ions 
d e m a n d é e s . La s i t ua t ion des r e q u é r a n t s é ta i t p i re q u e celle de M. M u r r a y 
( a r r ê t J o h n M u r r a y préc i té ) pu i sque celui-ci a s e u l e m e n t é té s anc t i onné 
pa r le fait q u e des conclusions défavorab les on t é té t i rées à son procès . 

B. A p p r é c i a t i o n d e la C o u r 

/. Sur I applicabilité de l'article 6 §§ 1 et 2 de la Convention 

39. Le G o u v e r n e m e n t sou t i en t q u e l 'ar t ic le 6 ne sau ra i t t rouver à 
s ' app l ique r aux griefs des r e q u é r a n t s pu isqu ' i l s ont é té r e l axés 
u l t é r i e u r e m e n t d u chef d ' a p p a r t e n a n c e à u n e o rgan i sa t i on i l légale (« la 
p r o c é d u r e sur le fond») et on t bénéficié d 'un procès équ i t ab l e q u a n t à 
l ' au t r e accusa t ion p o r t é e en ve r tu de l 'ar t ic le 52 de la loi de 1939. Les 
r e q u é r a n t s e s t i m e n t ê t r e en dro i t de s ' appuyer sur l 'ar t ic le 6 § 1, é t a n t 
d o n n é qu ' i ls ont é t é r e c o n n u s coupab les d ' une infract ion et c o n d a m n é s à 
u n e pe ine d ' e m p r i s o n n e m e n t p o u r avoir invoqué leurs d ro i t s g a r a n t i s pa r 
ce t t e d isposi t ion. 

40. La C o u r r appe l l e sa j u r i s p r u d e n c e c o n s t a n t e selon laque l le , m ê m e 
si l 'ar t icle 6 de la Conven t i on n e les m e n t i o n n e pas e x p r e s s é m e n t , les 
d ro i t s invoqués pa r les r e q u é r a n t s , à savoir le dro i t de se t a i r e et le droi t 
de ne pas c o n t r i b u e r à sa p rop re i nc r imina t i on , sont des n o r m e s 
i n t e r n a t i o n a l e s g é n é r a l e m e n t r e c o n n u e s qu i sont au c œ u r de la no t ion du 
procès é q u i t a b l e consacrée p a r ledit a r t ic le . L e u r raison d ' ê t r e t i en t 
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n o t a m m e n t à la p ro tec t ion de l 'accusé con t r e u n e coerc i t ion abusive de la 
pa r t des a u t o r i t é s , ce qui évite les e r r e u r s j ud ic i a i r e s et p e r m e t d ' a t t e i n d r e 
les bu t s d e l 'ar t ic le 6. En par t i cu l i e r , le droi t de ne pas c o n t r i b u e r à sa 
p rop re i nc r imina t i on p ré suppose que , d a n s une affaire péna l e , 
l ' accusa t ion c h e r c h e à fonder son a r g u m e n t a t i o n sans r ecour i r à des 
é l é m e n t s de p reuve o b t e n u s pa r la c o n t r a i n t e ou les press ions , au m é p r i s 
de la volonté d e l ' accusé . E n ce sens , ce dro i t est é t r o i t e m e n t lié au 
pr inc ipe de la p r é s o m p t i o n d ' innocence consac ré pa r l 'ar t icle 6 § 2 de la 
C o n v e n t i o n ( a r r ê t S a u n d e r s p réc i t é , p . 2064, § 68) . 

Toutefois , le droi t de ne pas s ' incr iminer so i -même concerne en p r e m i e r 
lieu le respect de la d é t e r m i n a t i o n d ' un accusé de g a r d e r le s i lence. La C o u r 
relève à cet éga rd q u e la p r é s e n t e affaire n ' a pas t ra i t à une d e m a n d e visant 
à ob ten i r , pa r le recours à des pouvoirs coercitifs, des données qu i ex is ta ien t 
i n d é p e n d a m m e n t de la volonté des r e q u é r a n t s , pa r exemple des d o c u m e n t s 
ou des p r é l è v e m e n t s d e sang (ibidem, pp . 2064-2065, § 69). 

4 1 . La C o u r observe q u e les in té ressés se p la ignen t su r le t e r r a i n de 
l 'ar t icle 6 de la Conven t ion de s 'ê t re vu infliger une pe ine , en appl ica t ion 
de l 'art icle 52 de la loi de 1939, pour avoir invoqué leurs droi t s de se t a i re , 
de ne pas con t r i bue r à leur p rop re inc r imina t ion et d ' ê t r e p r é s u m é s 
innocents d u r a n t un i n t e r roga to i r e de police m e n é a u cours d ' une e n q u ê t e 
sur u n e infract ion péna le grave . Elle rappel le que le c a r a c t è r e a u t o n o m e d e 
l 'expression « a c c u s a t i o n » figurant à l 'ar t icle 6 § 1 de la Conven t ion signifie 
q u ' u n e pe r sonne peu t ê t r e cons idérée c o m m e « a c c u s é e » aux fins de ce t t e 
disposi t ion dès l ' ins tant qu ' i l y a des « répe rcuss ions i m p o r t a n t e s » sur sa 
s i tua t ion (ar rê t Serves préc i té , p . 2172, § 42) . 

42 . Si les r e q u é r a n t s en l 'espèce n 'on t pas é té off iciel lement accusés le 
24 oc tobre 1990, d a t e à laquel le les d e m a n d e s au t i t r e de l 'ar t ic le 52 leur 
ont é té ad res sées , la C o u r e s t ime qu ' i l y avai t , à ce s t a d e , « d e s 
r épe rcuss ions i m p o r t a n t e s » sur leur s i t ua t ion et qu ' i l s se t rouva i en t dès 
lors « a c c u s é s » , au sens s u s m e n t i o n n é , d ' a p p a r t e n a n c e à l 'IRA et d e 
pa r t i c ipa t ion à l ' a t t e n t a t d 'oc tobre 1990. 

La High Court a re levé q u e l ' IRA é ta i t soupçonnée d 'avoir p e r p é t r é 
l ' a t t e n t a t à la b o m b e et q u e les r e q u é r a n t s ava ien t é té a r r ê t é s au mot i f 
qu ' i l s é t a i en t soupçonnés d ' ê t r e m e m b r e s de l 'IRA et d 'avoir é t é 
imp l iqués d a n s cet a t t e n t a t , ce q u e conf i rme le G o u v e r n e m e n t d a n s ses 
obse rva t ions . Les i n t é r e s sé s ont é t é a r r ê t é s env i ron v i n g t - q u a t r e h e u r e s 
a p r è s l ' a t t e n t a t d a n s u n e ma i son à p rox imi té du l ieu de l 'explosion, a u 
cours d ' u n e pe rqu i s i t i on effectuée p a r la police e n v e r t u d ' u n m a n d a t . Ils 
on t é t é f o r m e l l e m e n t a r r ê t é s et placés en d é t e n t i o n , c o n f o r m é m e n t à 
l 'ar t ic le 30 de la loi d e 1939. Aprè s avoir é té aver t i s de leur d ro i t d e 
g a r d e r le s i lence, ils on t é té i n t e r r o g é s e n t r e a u t r e s sur l ' a t t e n t a t à la 
b o m b e . Les d e m a n d e s qu i l eur on t é t é ad re s sée s p a r la su i t e au t i t r e d e 
l 'ar t ic le 52 ava ien t t r a i t à leurs d é p l a c e m e n t s au m o m e n t de cet 
a t t e n t a t . 
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43. Toutefo is , il est v ra i q u e si l'on peu t cons idé re r q u e les r e q u é r a n t s 
se t rouva i en t accusés a u sens de l 'a r t ic le 6 lo r sque les d e m a n d e s a u t i t r e 
de l 'ar t icle 52 ont é té fo rmulées , ils ont é té re laxés d a n s la p r o c é d u r e sur le 
fond re la t ive à l ' accusa t ion d ' a p p a r t e n a n c e à TIRA. La C o u r r appe l l e q u e 
la re laxe d ' un accusé exclu t en g é n é r a l q u e ce t t e p e r s o n n e se p r é t e n d e 
v ic t ime d ' u n e viola t ion des g a r a n t i e s p rocédu ra l e s de l 'ar t icle 6 (voir, 
p a r e x e m p l e , Byrn c. D a n e m a r k , r e q u ê t e n" 13156/87, décision de la 
C o m m i s s i o n du 1 e r j u i l l e t 1992, Décis ions et r a p p o r t s 73, p . 5 ) . 

44. C e p e n d a n t , la C o u r relève q u e ce pr inc ipe a é té affiné d a n s 
c e r t a i n e s c i r cons tances . 

L 'a r t ic le 6 § 2 a déjà é té app l iqué et des violat ions de ce t t e d isposi t ion 
ont é té c o n s t a t é e s d a n s les affaires Minel l i et S e k a n i n a ( a r r ê t s Minel l i 
c. Suisse du 25 m a r s 1983, sér ie A n" 62, e t S e k a n i n a c. A u t r i c h e d u 
25 aoû t 1993, sér ie A n" 266-A), a lors q u e les j u r id i c t ions na t i ona l e s 
saisies ava ien t c lô tu ré les pou r su i t e s p o u r cause de p resc r ip t ion d a n s la 
p r e m i è r e et a c q u i t t é l ' in té ressé d a n s la seconde . La C o u r a é g a l e m e n t 
j u g é l 'ar t icle 6 § 2 app l icab le aux déc l a r a t i ons pub l i ques de policiers 
s u g g é r a n t la cu lpabi l i té d ' un accusé , b ien q u ' u n non-l ieu fût pa r la sui te 
p rononcé ( a r r ê t Al lenet de R i b e m o n t c. F r a n c e du 10 février 1995, sér ie A 
n" 308, pp . 15-17, §§ 32-37) . En o u t r e , b ien q u e M. F u n k e ait é t é c o n d a m n é 
p o u r avoir refusé de fourn i r des i n fo rma t ions à l ' a d m i n i s t r a t i o n des 
d o u a n e s , les p o u r s u i t e s péna les i n i t i a l emen t envisagées pa r ce t t e 
a d m i n i s t r a t i o n q u a n t a u x t r a n s a c t i o n s Financières de l ' in té ressé avec 
l ' é t r a n g e r n 'on t j a m a i s é té r é e l l e m e n t ouve r t e s con t r e l ' in té ressé (voir 
l ' a r rê t F u n k e p réc i t é ) . 

45. La C o u r a fourni des expl ica t ions à ce sujet d a n s son a r r ê t Al lenet 
de R i b e m o n t , soul ignant cpie la C o n v e n t i o n , y compr i s l 'ar t icle 6 § 2, doit 
s ' i n t e r p r é t e r d e façon à g a r a n t i r des d ro i t s conc re t s e t effectifs, et non 
t h é o r i q u e s et i l lusoires ( a r r ê t Al lenet de R i b e m o n t p réc i t é , p. 16, § 35) . 
A p p l i q u a n t ce r a i s o n n e m e n t à la p r é s e n t e affaire, la C o u r observe que si 
les r e q u é r a n t s ne pouva ien t invoquer l 'ar t icle 6, l eur re laxe d a n s la 
p r o c é d u r e sur le fond exc lura i t tou t e x a m e n de leurs griefs t i rés de ce t t e 
d isposi t ion selon lesquels ils ava ien t n é a n m o i n s déjà é té pun is avan t l eur 
re laxe pour avoir fait valoir ce qu ' i l s cons idé ra i en t ê t r e leurs dro i t s 
g a r a n t i s p a r l 'ar t ic le 6 de la Conven t ion . 

46. Dès lors, la C o u r e s t ime q u e les r e q u é r a n t s peuven t invoquer 
l 'ar t ic le 6 §§ 1 et 2 q u a n t à leurs c o n d a m n a t i o n et e m p r i s o n n e m e n t en 
ver tu d e l 'ar t icle 52 de la loi de 1939. 

2. Sur l'observation de l'article. 6 §§ I et 2 de la Convention 

47. La C o u r a d m e t q u e le droi t de g a r d e r le s i lence et celui de ne pas 
s ' i nc r imine r g a r a n t i s p a r l ' a r t ic le 6 § 1 ne sont pas abso lus ( a r r ê t 
J o h n M u r r a y p réc i t é , pp . 49-50, § 47) . 
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48 . Toutefo is , elle rappe l le é g a l e m e n t q u e la c o n d a m n a t i o n péna le de 
M. F u n k e p o u r refus de p r o d u i r e les i n fo rma t ions d e m a n d é e s p a r les 
d o u a n e s a é té j u g é e e m p o r t e r viola t ion de l 'ar t ic le 6 § 1. D a n s ce t t e 
affaire, la C o u r a cons t a t é que les d o u a n e s ava ien t p rovoqué la 
c o n d a m n a t i o n de M. F u n k e pour ob ten i r c e r t a ines pièces, don t elles 
supposa i en t l ' ex is tence sans en avoir la c e r t i t u d e . Elle a e s t imé que , 
faute de pouvoir ou vouloir se les p r o c u r e r p a r un a u t r e moyen , les 
d o u a n e s ava ien t t e n t é de c o n t r a i n d r e le r e q u é r a n t à fournir l u i - m ê m e la 
p reuve d ' inf rac t ions qu ' i l au ra i t c o m m i s e s . La C o u r a cons idé ré q u e les 
p a r t i c u l a r i t é s du droi t d o u a n i e r ne s a u r a i e n t jus t i f i e r u n e tel le a t t e i n t e 
au droi t , pour t ou t accusé au sens a u t o n o m e q u e l 'ar t icle 6 a t t r i b u e à ce 
t e r m e , de se t a i r e et d e ne point c o n t r i b u e r à sa p r o p r e i n c r i m i n a t i o n 
(a r rê t F u n k e p réc i t é , p . 22, § 44) . 

Dans l ' a r rê t J o h n M u r r a y , la C o u r a décr i t l 'affaire F u n k e , sou l ignan t 
q u e le « d e g r é d e coe rc i t ion» qui avait é té app l iqué pa r l ' ouve r tu re d e 
p o u r s u i t e s p é n a l e s à l ' encon t r e d e M . F u n k e avai t é t é j u g é en p r a t i q u e 
incompa t ib l e avec l 'ar t icle 6 pu isqu '« il vidai t de son sens l ' in te rd ic t ion de 
c o n t r i b u e r à sa p rop re i n c r i m i n a t i o n » ( a r r ê t J o h n M u r r a y p réc i t é , p . 50, 
§ 4 9 ) . 

49 . Le G o u v e r n e m e n t d i s t ingue l 'affaire F u n k e du cas d ' e spèce eu 
éga rd aux pe ines infl igées. La C o u r ne j u g e pas cet a r g u m e n t 
conva incan t . La n a t u r e de la sanc t ion infligée à M. F u n k e ( a m e n d e s 
cumulée s ) é ta i t sans d o u t e d i f férente de celle de la pe ine imposée e n 
l 'espèce (peine d ' e m p r i s o n n e m e n t u n i q u e ) . Toutefo is , d a n s les deux 
affaires, la m e n a c e d ' u n e sanc t ion péna le p lana i t sur les r e q u é r a n t s e t 
ceux-ci se sont vu infl iger une tel le sanc t ion p o u r refus de fournir des 
in fo rmat ions a u x a u t o r i t é s e n q u ê t a n t su r des infrac t ions p é n a l e s qu ' i ls 
a u r a i e n t commises . 

50. C e p e n d a n t , le G o u v e r n e m e n t soul igne q u e l 'a r t ic le 52 de la loi 
de 1939 doit ê t r e envisagé à la l umiè r e des mul t ip l e s g a r a n t i e s offertes 
aux p e r s o n n e s d a n s la s i tua t ion des r e q u é r a n t s . 

51 . La C o u r cons t a t e que la High Court a e s t imé q u e ces ga ran t i e s 
min imisa i en t les r i sques d 'aveux injustifiés d e la p a r t d ' u n accusé et d ' abus 
des pouvoirs conférés p a r l 'art icle 52 de la loi de 1939. Elle e s t ime toutefois 
que ces ga ran t i e s , aussi i m p o r t a n t e s soient-el les , ne p r é s e n t e r a i e n t u n 
in té rê t pour les griefs formulés en l 'espèce que si elles p e r m e t t a i e n t d e 
r édu i re effect ivement et de m a n i è r e suffisante le deg ré de coerci t ion 
imposé pa r l 'ar t icle 52 de la loi de 1939 de sor te q u e ce t t e disposi t ion n e 
po r t e r a i t pas a t t e i n t e à la subs tance des dro i t s en ques t ion . O r les 
g a r a n t i e s é n u m é r é e s pa r la High Court, et invoquées pa r la sui te par le 
G o u v e r n e m e n t devan t la Cour , ne pouvaien t avoir cet effet. L 'appl ica t ion 
d e l 'ar t icle 52 d e la loi d e 1939, de façon t o t a l e m e n t légale et d a n s des 
c i rcons tances r e s p e c t a n t l ' ensemble des g a r a n t i e s s u s m e n t i o n n é e s , ne 
pouvai t modifier le choix laissé pa r ladi te d i spos i t ion : soit les r e q u é r a n t s 
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fournissaient les in format ions d e m a n d é e s , soit ils s 'exposaient à u n e peine 
de six mois d ' e m p r i s o n n e m e n t . 

52 . Le G o u v e r n e m e n t sou t i en t en o u t r e q u e l 'a r t ic le 52 d e la loi 
de 1939 cons t i tue une m e s u r e r a i sonnab le , u n e déc la ra t ion faite en ve r tu 
de ce t t e disposi t ion n ' é t a n t pas recevable u l t é r i e u r e m e n t en t a n t q u e 
p reuve con t re son a u t e u r et t ou t é l é m e n t recueil l i g râce à u n e tel le 
d é c l a r a t i o n ne pouvant ê t r e a d m i s q u e si le j u g e du fond l ' es t ime j u s t e et 
é q u i t a b l e . Les r e q u é r a n t s q u a n t à eux cons idè ren t p r i n c i p a l e m e n t q u e la 
j u r i s p r u d e n c e i n t e r n e p e r t i n e n t e a n t é r i e u r e à l ' a r rê t National Irish Bank 
Ltd p r é c i t é r e n d u en j a n v i e r 1999 d o n n e à pense r q u e les d é c l a r a t i o n s 
fo rmulées au t i t r e de l 'ar t ic le 52 peuven t ê t r e p a r la su i te a d m i s e s en 
t an t q u e preuves con t r e l eur a u t e u r et q u e ladi te affaire ne p e r m e t pas 
de t r a n c h e r sans a m b i g u ï t é ce t t e ques t ion . Quo i qu ' i l en soit, les 
i n t é r e s sé s sou l ignen t les a v e r t i s s e m e n t s con t r ad i c to i r e s q u i l eur on t é t é 
a d m i n i s t r é s le 24 oc tobre 1990. 

53 . La C o u r e s t i m e q u e la s i t ua t i on j u r i d i q u e q u a n t à l ' admiss ion 
c o m m e p r e u v e s de d é c l a r a t i o n s fai tes au t i t r e d e l 'ar t ic le 52 é t a i t 
p a r t i c u l i è r e m e n t i nce r t a ine en oc tobre 1990 lorsque les r e q u é r a n t s on t 
é t é i n t e r rogés . 

Elle cons t a t e que le t ex t e de l 'ar t icle 52 de la loi de 1939 ne r e n f e r m e 
a u c u n e disposi t ion sur ce poin t . Le G o u v e r n e m e n t ne cite pas de 
j u r i s p r u d e n c e i n t e r n e a n t é r i e u r e à oc tobre 1990 qui a u r a i t p e r m i s 
d ' exc lu re c l a i r e m e n t l ' admiss ion u l t é r i e u r e c o m m e preuves con t r e les 
r e q u é r a n t s des r éponses fournies à ces d e m a n d e s . Le G o u v e r n e m e n t n ' a 
pas non plus exclu la possibi l i té q u ' a v a n t oc tobre 1990 des déc l a r a t i ons 
fo rmulées en ver tu de l 'ar t icle 52 a ien t en fait é té admise s c o m m e 
preuves con t re les accusés . Q u o i qu ' i l en soit , il déc la re que la s i t ua t ion a 
é t é préc isée pour l 'avenir d a n s l ' a r rê t r e n d u en j a n v i e r 1999 d a n s l 'affaire 
National Irish Bank Ltd. Les observa t ions fo rmulées p a r la C o u r s u p r ê m e 
d a n s la p r o c é d u r e cons t i tu t ionne l l e des r e q u é r a n t s en l 'espèce q u a n t à 
l ' a r rê t r e n d u p a r la cour des appe l s c r imine l s d a n s l 'affaire McGowan 
m e t t e n t en évidence l ' i nce r t i tude re la t ive à la s i tua t ion j u r i d i q u e i n t e r n e 
en oc tobre 1990 ( p a r a g r a p h e s 16 et 26-27 c i -dessus) . 

D a n s tous les cas , les r e q u é r a n t s ont reçu à cet éga rd des in fo rma t ions 
con t r ad i c to i r e s des pol iciers qu i les on t i n t e r r o g é s le 24 oc tobre 1990. Au 
d é b u t de leurs i n t e r r o g a t o i r e s , ils ont é té avisés de leur dro i t de g a r d e r le 
s i lence. C e p e n d a n t , lo r sque les d e m a n d e s au t i t r e de l 'ar t icle 52 leur ont 
é t é a d r e s s é e s au cours d e ces i n t e r r o g a t o i r e s , les r e q u é r a n t s on t a lors 
e f fec t ivement é té in formés q u e , s'ils ne r e n d a i e n t pas c o m p t e de leurs 
d é p l a c e m e n t s à un m o m e n t d o n n é , ils s ' exposa ien t à une pe ine de six 
mois d ' e m p r i s o n n e m e n t . Au cours de ces i n t e r r o g a t o i r e s , les r e q u é r a n t s 
o n t s e u l e m e n t é t é aver t i s , q u a n t à l 'u t i l i sa t ion éven tue l l e d a n s u n e 
p r o c é d u r e u l t é r i e u r e de leurs r é p o n s e s , q u e tous leurs p ropos s e r a i en t 
cons ignés pa r écri t et p o u r r a i e n t ê t r e ut i l isés con t r e eux . 
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54. Eu éga rd à c e t t e i n c e r t i t u d e , la s i t ua t ion en v igueur en oc tobre 
1990 q u a n t à l ' admiss ion u l t é r i e u r e c o m m e preuves des d é c l a r a t i o n s 
fo rmulées a u t i t r e de l 'a r t ic le 52 ne p e u t , d e l 'avis d e la C o u r , avoir 
con t r ibué à p r é s e r v e r la subs t ance des d ro i t s des r e q u é r a n t s de g a r d e r le 
si lence et de ne pas s ' i nc r iminer e u x - m ê m e s g a r a n t i s p a r l 'ar t ic le 6 de la 
Conven t i on . 

La C o u r n 'es t donc pas appe lée en l 'espèce à e x a m i n e r les c o n s é q u e n c e s 
sur le dro i t de g a r d e r le s i lence et sur celui de ne pas s ' i nc r imine r soi-
m ê m e d e l 'usage d i rec t ou ind i rec t fait d a n s u n e p r o c é d u r e u l t é r i e u r e 
con t re un accusé de d é c l a r a t i o n s fo rmulées en ve r tu de l 'ar t icle 52 de la 
loi de 1939. 

55 . Dès lors, elle e s t i m e q u e le « d e g r é de coe rc i t i on» q u ' a fait pese r 
sur les r e q u é r a n t s l ' appl ica t ion de l 'ar t icle 52 de la loi de 1939 en vue d e 
les c o n t r a i n d r e à fourn i r des i n fo rma t ions re la t ives a u x accusa t ions 
po r t ée s con t r e eux en ve r tu de ce t t e m ê m e loi a en fait po r t é a t t e i n t e à la 
subs t ance m ê m e de leur droi t de ne pas c o n t r i b u e r à l eur p rop re 
i nc r imina t i on et l eur dro i t de g a r d e r le s i lence. 

56. Le G o u v e r n e m e n t sou t i en t q u e l 'ar t icle 52 de la loi de 1939 est 
n é a n m o i n s u n e m e s u r e p r o p o r t i o n n é e à la pe r s i s t ance de la m e n a c e 
t e r ro r i s t e et d ' u n r i sque p o u r la sécur i t é , vu la nécess i té d ' a s s u r e r une 
bonne a d m i n i s t r a t i o n de la j u s t i c e et le m a i n t i e n de la paix et de l 'o rdre 
publics . 

57. La C o u r t i en t d û m e n t c o m p t e des p r éoccupa t ions de sécur i t é et 
d ' o r d r e publics invoquées p a r le G o u v e r n e m e n t . 

Tou te fo i s , la C o u r rappe l le q u e , d a n s l 'affaire S a u n d e r s ( a r r ê t p réc i t é , 
pp . 2066-2067, § 74), elle n ' a pas souscr i t à la t hè se du g o u v e r n e m e n t 
b r i t a n n i q u e d ' ap rè s laque l le la complex i t é des f raudes d a n s le d o m a i n e 
des socié tés a insi que l ' i n t é rê t publ ic essent ie l à la p o u r s u i t e de ces 
f raudes et à la s anc t ion des r e sponsab les pouva ien t jus t i f ie r q u e l 'on 
s ' éca r t â t à ce po in t de l 'un des p r inc ipes f o n d a m e n t a u x d ' u n e p r o c é d u r e 
é q u i t a b l e . Elle a e s t imé que les ex igences g é n é r a l e s d ' équ i t é consac rées 
à l 'ar t ic le 6, y c o m p r i s le dro i t de ne pas c o n t r i b u e r à sa p ropre 
i nc r imina t ion , « s ' a p p l i q u [ a i ] e n t aux p r o c é d u r e s péna le s c o n c e r n a n t tous 
les types d ' inf rac t ion c r imine l l e , de la plus s imple à la plus complexe ». 
Elle a conclu q u e l ' i n t é rê t publ ic ne saura i t just if ier l 'u t i l i sa t ion d e 
r éponses o b t e n u e s de force d a n s u n e e n q u ê t e non jud ic i a i r e pour 
i n c r i m i n e r l 'accusé au cours de l ' ins tance p é n a l e . 

E n o u t r e , la C o u r r appe l l e auss i l 'affaire B r o g a n (a r rê t B r o g a n e t 
a u t r e s c. R o y a u m e - U n i du 29 n o v e m b r e 1988, sér ie A n° 145-B) qui 
conce rna i t l ' a r r e s t a t i on et la d é t e n t i o n , en ve r tu des pouvoirs conférés 
pa r une légis lat ion spécia le , de p e r s o n n e s soupçonnées d ' ê t r e imp l iquées 
d a n s des ac tes de t e r r o r i s m e en I r l a n d e d u N o r d . Le g o u v e r n e m e n t 
b r i t a n n i q u e avait invoqué la s i t ua t ion spécia le qu i r égna i t en I r l ande du 
Nord en m a t i è r e de sécu r i t é p o u r jus t i f i e r les d u r é e s de d é t e n t i o n 
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l i t ig ieuses au r ega rd de l 'ar t icle 5 § 3. La C o u r a e s t imé q u e m ê m e la plus 
brève des pé r iodes de d é t e n t i o n l i t ig ieuses d a n s c e t t e affaire a u r a i t abou t i 
à des c o n s é q u e n c e s c o n t r a i r e s à la s u b s t a n c e m ê m e du droi t en ques t i on 
p r o t é g é p a r l 'ar t icle 5 § 3. Elle a conclu q u e le fait q u e les p r iva t ions de 
l iber té inc r iminées s ' insp i ra ien t d ' un bu t l ég i t ime , p r é m u n i r la collectivité 
d a n s son e n s e m b l e con t r e le t e r r o r i s m e , ne suffisait pas pour a s s u r e r le 
respec t des ex igences précises de l 'ar t ic le 5 § 3 de la Conven t ion . 

58. La C o u r e s t ime donc q u e les p réoccupa t ions de sécur i t é et d ' o rd re 
publics qu ' i nvoque le G o u v e r n e m e n t ne s a u r a i e n t jus t i f ie r u n e disposi t ion 
v idan t de leur s u b s t a n c e m ê m e les dro i t s des r e q u é r a n t s de g a r d e r le 
si lence et de ne pas c o n t r i b u e r à l eur p r o p r e i nc r imina t ion g a r a n t i s pa r 
l 'ar t ic le 6 § 1 de la Conven t i on . 

59. P a r t a n t , elle conclut qu ' i l y a eu violat ion du droi t des r e q u é r a n t s 
de g a r d e r le s i lence et de celui de ne pas c o n t r i b u e r à l eur p rop re 
i n c r i m i n a t i o n g a r a n t i s pa r l 'ar t icle 6 § 1 de la Conven t ion . 

En o u t r e , c o m p t e t e n u du lien é t ro i t , d a n s ce c o n t e x t e , e n t r e ces d ro i t s 
p ro t égés pa r l 'ar t ic le 6 § I de la C o n v e n t i o n et la p r é s o m p t i o n d ' innocence 
g a r a n t i e pa r l 'ar t icle 6 § 2 ( p a r a g r a p h e 40 c i -dessus) , la C o u r conclut qu ' i l 
y a eu é g a l e m e n t violat ion de c e t t e d e r n i è r e disposi t ion. 

II. SUR LA V I O L A T I O N A L L É G U É E DES A R T I C L E S 8 E T 10 DE LA 
C O N V E N T I O N 

60. Les r e q u é r a n t s a l l èguen t en o u t r e q u e l 'ar t icle 52 de la loi de 1939 
e m p o r t e violat ion de leurs dro i t s g a r a n t i s pa r l 'ar t icle 8 de la C o n v e n t i o n 
(ils i nvoquen t l 'aspect de ce t t e d ispos i t ion re la t i f à la vie pr ivée) et pa r 
l 'ar t ic le 10. 

6 1 . Le pas sage p e r t i n e n t de l 'a r t ic le 8 est a insi l ibe l lé : 

« 1. T o u t e p e r s o n n e a d r o i t a u r e s p e c t de sa vie p r i v é e (...) 

2 . Il ne p e u t y a v o i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' e x e r c i c e d e ce d r o i t q u e 

p o u r a u t a n t q u e c e t t e i n g é r e n c e es t p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , 

d a n s u n e soc i é t é d é m o c r a t i q u e , es t n é c e s s a i r e à la s é c u r i t é n a t i o n a l e , à la s û r e t é 

p u b l i q u e (...) à la d é f e n s e d e l ' o r d r e e t à la p r é v e n t i o n d e s i n f r a c t i o n s p é n a l e s (...) o u à 

la p r o t e c t i o n d e s d r o i t s e t l i b e r t é s d ' a u t r u i . » 

L 'a r t ic le 10, en son pas sage p e r t i n e n t , se lit ainsi : 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é d ' e x p r e s s i o n . C e d r o i t c o m p r e n d la l i b e r t é 

d ' o p i n i o n et la l i b e r t é d e r e c e v o i r ou d e c o m m u n i c i u c r d e s i n f o r m a t i o n s ou d e s i d é e s 

s a n s q u ' i l p u i s s e y avo i r i n g é r e n c e d ' a u t o r i t é s p u b l i q u e s (...) 

2. L ' e x e r c i c e d e c e s l i b e r t é s c o m p o r t a n t d e s d e v o i r s e t d e s r e s p o n s a b i l i t é s p e u t ê t r e 

s o u m i s à c e r t a i n e s f o r m a l i t é s , c o n d i t i o n s , r e s t r i c t i o n s ou s a n c t i o n s p r é v u e s p a r la loi, q u i 

c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s u n e s o c i é t é d é m o c r a t i q u e , à la s é c u r i t é 

n a t i o n a l e , à l ' i n t é g r i t é t e r r i t o r i a l e ou à la s û r e t é p u b l i q u e , à la d é f e n s e de l ' o r d r e e t à 

la p r é v e n t i o n d u c r i m e (...) à la p r o t e c t i o n (...) d e s d r o i t s d ' a u t r u i (...) » 
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62. Le G o u v e r n e m e n t , qu i p r é t e n d qu' i l n 'y a eu viola t ion d ' a u c u n e de 
ces d ispos i t ions , soul igne que t o u t e ingé rence d a n s l 'exercice p a r les 
r e q u é r a n t s de leurs d ro i t s g a r a n t i s p a r ces ar t ic les é ta i t p r é v u e p a r la loi 
et p r o p o r t i o n n é e aux bu t s l ég i t imes poursu iv is , c o m p t e t e n u de la m a r g e 
d ' app réc i a t i on don t jou i t l 'E ta t en pare i l s cas . Les d e m a n d e s ad re s sées 
aux r e q u é r a n t s au t i t r e de l 'ar t ic le 52 pouva ien t ê t r e ut i les pour 
e n q u ê t e r sur les inf rac t ions dont les i n t é r e s sé s é t a i en t soupçonnés ou su r 
des c r i m e s c o m m i s p a r a u t r u i . En o u t r e , la p r é s e n t e affaire se s i tue dans le 
c o n t e x t e de la p e r p é t r a t i o n d ' un ac te a t roce p a r des é l é m e n t s subversifs 
et , c o m p t e t e n u du secre t e n t o u r a n t ce type d 'ac t iv i té , le G o u v e r n e m e n t 
voit diff ici lement c o m m e n t les i n fo rma t ions p e r t i n e n t e s a u r a i e n t pu ê t re 
recuei l l ies a u t r e m e n t . 

I nvoquan t le dro i t dér ivé de g a r d e r le s i lence ou de ne pas fournir 
d ' i n fo rma t ions g a r a n t i p a r l 'ar t ic le 10 et celui au respec t de l eu r vie 
pr ivée , les r e q u é r a n t s a f f i rment que leur c o n d a m n a t i o n en v e r t u de 
l 'a r t ic le 52 de la loi de 1939 a cons t i tué u n e i ngé rence d i s p r o p o r t i o n n é e 
d a n s l 'exercice de l eu r s dro i t s p r o t é g é s pa r les a r t ic les 8 et 10 de la 
Conven t i on . 

63 . La C o u r e s t i m e q u e les r e q u é r a n t s se p l a ignen t e s s en t i e l l emen t de 
ce q u e l 'ar t icle 52 de la loi de 1939 les con t r a igna i t à r é p o n d r e aux 
ques t i ons de policiers e n q u ê t a n t sur la p e r p é t r a t i o n d ' inf rac t ions graves , 
gr ief q u e la C o u r a e x a m i n é ci-dessus sous l 'angle de l 'ar t ic le 6 de la 
Conven t i on . Dès lors , elle e s t i m e q u e les griefs des i n t é r e s sé s sur le 
t e r r a i n des a r t ic les 8 et 10 de la C o n v e n t i o n n e soulèvent a u c u n e 
ques t i on d i s t inc te . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

64. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

«Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n d e la C o n v e n t i o n ou de ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e 

65. Les r e q u é r a n t s ne p r é t e n d e n t pas avoir subi un d o m m a g e 
m a t é r i e l . 

66. Toute fo i s , ils d e m a n d e n t u n e i n d e m n i t é p o u r pré jud ice m o r a l . Ils 
sou l ignen t q u ' e n c o n s é q u e n c e d i r ec t e de l ' appl ica t ion de l 'ar t icle 52 de la 
loi de 1939, ils on t é té c o n d a m n é s p o u r u n e infract ion et ont c h a c u n pu rgé 
u n e pe ine d ' e m p r i s o n n e m e n t i m p o r t a n t e (du 26 j u i n au 10 n o v e m b r e 
1991). Ils r é c l a m e n t donc 50 000 livres i r l anda i ses (IEP) p o u r tout 
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« p r é j u d i c e » subi et u n e i n d e m n i t é qu ' i l s ne chiffrent pas p o u r l ' a t t e i n t e à 
l eu r r é p u t a t i o n et la d é t r e s s e et l 'angoisse qu ' i l s ont ép rouvées . 

67 . Le G o u v e r n e m e n t sou t i en t q u ' e n l ' absence de tou t é l é m e n t v e n a n t 
c o r r o b o r e r les pré judices , l ' angoisse , la d é t r e s s e et l ' a t t e in t e à l eu r 
r é p u t a t i o n a l légués p a r les r e q u é r a n t s , la C o u r doit r e j e te r ces 
d e m a n d e s . A t i t r e subs id ia i re , p o u r le cas où la C o u r e s t i m e r a i t q u e les 
r e q u é r a n t s ont subi un pré jud ice m o r a l r é s u l t a n t de leur c o n d a m n a t i o n 
et e m p r i s o n n e m e n t , le G o u v e r n e m e n t affirme q u e le cons ta t d ' u n e 
viola t ion cons t i t ue ra i t u n e sa t is fact ion équ i t ab l e suff isante . Tou te fo i s , si 
la C o u r devai t a l louer u n e i n d e m n i t é p o u r les pré judices éprouvés pa r les 
in t é res sés du fait de leur c o n d a m n a t i o n et e m p r i s o n n e m e n t , le 
G o u v e r n e m e n t fait valoir q u ' u n e s o m m e au t i t r e de l ' a t t e in t e a l l éguée à 
la r é p u t a t i o n des in t é res sés p o u r r a i t ê t r e j u g é e suff isante . Le 
G o u v e r n e m e n t pr ie la C o u r de p r e n d r e en cons idé ra t ion d a n s son 
e x a m e n des p r é t e n t i o n s des r e q u é r a n t s le fait q u e ceux-ci on t é t é invités 
à r e n d r e c o m p t e de leurs d é p l a c e m e n t s dans le cad re d ' une e n q u ê t e sur un 
a t t e n t a t à la bombe qui a fait de n o m b r e u x m o r t s et blessés graves . 

68. La C o u r observe q u ' e n conséquence d i rec te de la violat ion 
c o n s t a t é e en l 'espèce, les r e q u é r a n t s ont c h a c u n é té c o n d a m n é s p o u r u n e 
infract ion et d é t e n u s du 26 j u i n a u 10 n o v e m b r e 1991. Elle relève que les 
in t é res sés n ' on t pas t e n t é de p réc i se r ou de d é m o n t r e r d ' une q u e l c o n q u e 
m a n i è r e l ' a t t e in t e à la r é p u t a t i o n qu ' i ls a l l èguen t , ma i s a d m e t q u e leurs 
c o n d a m n a t i o n et e m p r i s o n n e m e n t leur ont causé à tous deux 
inconvén ien t s , angoisse et d é t r e s s e . 

La C o u r conclut q u e les r e q u é r a n t s ont c h a c u n subi un pré judice m o r a l 
pour leque l un cons ta t de violat ion ne cons t i tue pas u n e sa t is fact ion 
équ i t ab l e . S t a t u a n t en é q u i t é , elle l eur oct roie à c h a c u n 4 000 IEP p o u r 
pré judice m o r a l . 

B. Fra i s e t d é p e n s 

69. Les r e q u é r a n t s ont sollicité à l 'or igine le r e m b o u r s e m e n t des frais 
et d é p e n s exposés d a n s le c ad re de la p r o c é d u r e i n t e r n e et devan t les 
ins t i tu t ions de la C o n v e n t i o n . La High Court et la C o u r s u p r ê m e ava ien t 
r e c o m m a n d é q u e les frais et d é p e n s exposés devan t elles fussent pr is en 
c h a r g e pa r le « r é g i m e d 'a ide jud ic i a i r e de Y Attorney-Général», ma is p a r u n e 
l e t t r e d a t é e du 15 j a n v i e r 1999, Y Attorney-General a ind iqué q u e la 
p r o c é d u r e , c o m p t e t e n u de sa n a t u r e , ne relevai t pas du r é g i m e visé. 
E n aoû t 1999, le conseil des r e q u é r a n t s a émis l'avis q u e le refus de 
Y Attorney-Gêneral de paye r ces frais d a n s le c ad re du r é g i m e d 'a ide 
j ud i c i a i r e p e r t i n e n t n ' é t a i t pas va lable . P a r u n e l e t t r e d a t é e du 24 février 
2000, Y Attorney-Général a i nd iqué a lors q u e le r é g i m e p e r t i n e n t p r e n d r a i t 
en fait en cha rge les frais exposés p a r les r e q u é r a n t s d a n s la p r o c é d u r e 
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i n t e r n e , sans toutefois reven i r sur son point de vue selon leque l le r é g i m e 
n ' é t a i t pas appl icable . P a r c o n s é q u e n t , les r e q u é r a n t s ont r e n o n c é devan t 
la C o u r à l eur d e m a n d e au t i t r e des frais e n c o u r u s d a n s le c a d r e de la 
p r o c é d u r e i n t e r n e . 

La d e m a n d e p o u r le su rp lus a t ra i t u n i q u e m e n t aux frais de la 
p r o c é d u r e suivie devan t les ins t i tu t ions de la C o n v e n t i o n , qui 
c o m p r e n n e n t les frais de solicitors d 'un m o n t a n t de 5 000 IEP , les 
hono ra i r e s du conseil s 'é levant à 2 250 IEP et les débour s chiffrés à 
500 IEP, soit la s o m m e to ta le ( taxe sur la va leu r a jou tée (TVA) 
compr i se ) de 9 377,50 IEP. 

Le G o u v e r n e m e n t a d m e t , sous réserve de la p r é s e n t a t i o n de pièces 
jus t i f ica t ives p o u r c e r t a i n e s des r u b r i q u e s de la no te de frais des 
r e q u é r a n t s (y compr i s les h o n o r a i r e s d u consei l ) , q u e ces frais sont 
r a i sonnab le s , excep té en ce qu i c o n c e r n e d e u x po in t s . Il e s t i m e q u ' u n 
m o n t a n t de 250 IEP sera i t p lus jus t i f ié au t i t r e des d é b o u r s et r e j e t t e la 
d e m a n d e des r e q u é r a n t s re la t ive à l ' é l abora t ion d ' u n e no te de frais pour 
la p r o c é d u r e i n t e r n e , les i n t é r e s sé s ayant r enoncé devan t la C o u r à 
r é c l a m e r les frais exposés d a n s le c ad re de ce t t e p r o c é d u r e . 

70. La C o u r rappe l le q u ' a u t i t r e de l 'ar t icle 41 de la C o n v e n t i o n elle ne 
r e m b o u r s e que les frais don t il est é tab l i qu ' i l s ont é té r é e l l e m e n t exposés , 
qu ' i l s c o r r e s p o n d e n t à u n e nécess i té et qu ' i l s sont r a i sonnab le s q u a n t à 
leur t a u x (voir, p a r m i d ' a u t r e s , Nikolova c. Bulgarie [ G C ] , n° 31195/96, 
§ 79, C E D H 1999-11). 

La C o u r c o n s t a t e q u e les r e q u é r a n t s n 'on t pas m a i n t e n u devan t elle 
l eur d e m a n d e au t i t r e des frais exposés d a n s la p r o c é d u r e i n t e r n e devan t 
la High Court et la C o u r s u p r ê m e , VAttorney-Général s ' é t an t e n g a g é à les 
r e m b o u r s e r d a n s le cad re du r é g i m e d 'a ide jud ic i a i r e de VAttorney-Général. 

Q u a n t aux hono ra i r e s du conseil m e n t i o n n é s pa r le G o u v e r n e m e n t , la 
C o u r e s t ime q u e le t ravai l accompl i pa r le conseil p o u r la p r o c é d u r e suivie 
devan t les i n s t i t u t ions de la C o n v e n t i o n ressor t c l a i r e m e n t de la no t e de 
frais dé ta i l l ée soumise pa r le soliciter des r e q u é r a n t s et re lève q u e le 
G o u v e r n e m e n t ne con te s t e en pr inc ipe pas le m o n t a n t r é c l a m é p o u r le 
consei l . Elle j u g e é g a l e m e n t r a i sonnab le q u a n t à l eur t a u x les d é b o u r s 
sollicités. C o n c e r n a n t la d e m a n d e des r e q u é r a n t s re la t ive au t e m p s mis 
pour é l abore r la no te de frais de la p r o c é d u r e i n t e r n e aux fins de leurs 
propos i t ions à la C o u r au t i t r e de la sa t is fact ion équ i t ab l e , la C o u r 
cons t a t e q u e les in t é res sés i gno ra i en t q u e les frais d e c e t t e p r o c é d u r e 
se ra i en t pr is en cha rge par le r é g i m e d 'a ide jud ic i a i r e de Y Attorney-Général 
lorsqu ' i ls ont é tab l i et p r é s e n t é les propos i t ions en ques t ion . P a r t a n t , la 
C o u r e s t ime q u e les frais exposés et r é c l a m é s pour l ' é labora t ion de la 
note d e frais en q u e s t i o n ont é té n é c e s s a i r e m e n t et r a i s o n n a b l e m e n t 
exposés . 

71 . Eu é g a r d à ce qui p r é c è d e , la C o u r oct roie aux r e q u é r a n t s pour 
frais et d é p e n s les s o m m e s r é c l a m é e s , soit 9 377,50 IEP (y compr i s tout 
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m o n t a n t pouvant ê t r e d û au t i t r e de la T V A ) , moins la s o m m e de 
5 000 francs français ve rsée p a r le Conse i l de l 'Europe aux in t é res sés au 
t i t r e d e l ' ass is tance j ud i c i a i r e . 

C. I n t é r ê t s m o r a t o i r e s 

72. Selon les in fo rmat ions don t la C o u r dispose , le t a u x d ' i n t é r ê t légal 
appl icable en I r l ande à la d a t e d ' adop t ion du p r é s e n t a r r ê t est de 8 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 §§ 1 et 2 de la Conven t i on ; 

2. Dit q u ' a u c u n e ques t i on d i s t inc te ne se pose sous l 'angle des a r t ic les 8 
et 10 d e la C o n v e n t i o n ; 

3. Dit 
a) q u e l 'Eta t d é f e n d e u r doit verser , d a n s les trois mois à c o m p t e r du 
j o u r où le p r é s e n t a r r ê t s e r a devenu définit if c o n f o r m é m e n t à 
l 'ar t icle 44 § 2 de la C o n v e n t i o n : 
i. 4 000 IEP ( q u a t r e mil le livres i r l anda ises ) à chacun des r e q u é r a n t s 
p o u r pré judice m o r a l ; 
ii. la s o m m e to ta le de 9377 ,50 IEP (neuf mille t rois cent so ixante-d ix-
sept livres i r l anda i ses c i n q u a n t e pence) aux r e q u é r a n t s p o u r les frais et 
d é p e n s exposés d a n s le c ad re de la p r o c é d u r e à S t r a s b o u r g (y compr i s 
t ou t m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur la va leu r a jou tée ) , 
moins 5 000 F R F (cinq mille francs français) versés par le Consei l de 
l 'Eu rope au t i t r e de l ' ass is tance j ud i c i a i r e . 
b) q u e ces m o n t a n t s s e ron t à ma jo re r d 'un in t é rê t s imple de 8 % l 'an à 
c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 

Fa i t en angla is , puis c o m m u n i q u é p a r écri t le 21 d é c e m b r e 2000, en 
app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

V incen t BERGER 
Greff ier 

G e o r g RESS 
P r é s i d e n t 
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* 

Confrontés aux difficultés financières de la société anonyme qu'ils avaient fondée, 
le requérant et P.B. conclurent un accord aux termes duquel P.B. remboursait la 
somme due par la société, et le requérant garantissait P.B. du remboursement de 
cette somme par la société. En raison de la défaillance de la société et en exécution 
partielle de cet accord, le requérant ne remboursa qu'un peu plus du tiers de la 
somme totale due à P.B. Après la mise en liquidation judiciaire de la société, il 
estima que son engagement en qualité de caution à l'égard de P.B. était éteint de 
sorte qu'il ne paya pas le solde dû et, se déclarant ruiné, retourna en Grèce. 
Toutefois, la cour d'appel, confirmant le jugement de première instance rendu en 
faveur de P.B., condamna le requérant à payer le solde augmenté d'intérêts. Le 
requérant se pourvut en cassation. Le premier président de la Cour de cassation, 
à la demande de P.B., décida du retrait de l'affaire du rôle de la Cour de cassation 
en application de l'article 1009-1 du nouveau code de procédure civile qui permet 
un tel retrait en cas de défaut d'exécution de l'arrêt frappé de pourvoi et lorsque, 
comme le premier président le releva en l'espèce, l'exécution ne serait pas de 
nature à entraîner des «conséquences manifestement excessives» pour le 
requérant. En effet, l 'ordonnance de retrait de l'affaire du rôle indique que le 
requérant ne justifiait d'aucune diligence propre à faire conclure à sa volonté 
d'exécuter la décision frappée du pourvoi et n'établissait aucune situation de 
fait personnelle propre à faire craindre ou présumer des «conséquences 
manifestement excessives» en cas d'exécution de l'arrêt d'appel. Faute 
d'exécution de l'arrêt dans le délai de deux ans à compter de cette ordonnance, et 
à la suite de la demande du requérant au terme de ce délai, le premier président de 
la Cour de cassation constata la péremption de l'instance. 

Article 6 § 1 : l'obligation d'exécution de la décision du juge du fond poursuivait 
des buts légitimes, notamment assurer la protection des créanciers et éviter les 

1. R é d i g é p a r le g re f fe , il n e l ie p a s la C o u r . 



474 DÉCISION ARVANITAKJS c. FRANCE 

pourvois dilatoires. Il convient donc de rechercher si le requérant se trouvait clans 
une situation telle qu'elle excluait ne serait-ce qu'un début d'exécution de la 
condamnation prononcée en appel. A la différence de l'affaire Annoni di Gussola et 
autres, la Cour n'est pas convaincue que la demande de retrait du rôle aurait été de 
nature à entraîner des «conséquences manifestement excessives» pour le 
requérant. D'une part, si le requérant se prétend ruiné, il ne produit aucun 
document permettant de chiffrer ses revenus, d'autre part, les biens immobiliers 
lui appartenant , même grevés d'hypothèques, semblent avoir une valeur non 
négligeable, enfin, même si cela n'est pas décisif, il rémunérait lui-même le 
conseil qui l'assistait, à la différence de l'affaire précitée où les requérants 
bénéficiaient de l'aide juridictionnelle. Le requérant aurait donc pu faire une 
offre de paiement partiel de la somme exigée par l'arrêt d'appel pour manifester 
sa bonne volonté et obtenir la réinscription de son affaire au rôle de la Cour de 
cassation. Or c'est lui-même qui, paradoxalement, demanda à la Cour de 
cassation de faire constater la péremption de l'instance. Dans ces conditions, la 
mesure de radiation n'a pas été disproportionnée par rapport au but visé et 
l'accès effectif du requérant à la Cour de cassation n'en a pas été entravé au 
point qu'il ait été porté atteinte à la substance même de son droit à un tribunal: 
défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Ashingdane c. Royaume-Uni, arrêt du 28 mai 1985, série A n" 93 
Levages Prestations Services c. France, arrêt du 23 octobre 1996,Recueil des arrêts et 
décisions 1996-V 
Edificaciones March Gallego S.A. c. Espagne, arrêt du 19 février 1998, Recueil 1998-1 
Garcia Manibardo c. Espagne, n° 38695/97, CEDH 2000-11 
Annoni di Gussola et autres c. France, n™ 31819/96 et 33293/96, CEDH 2000-X1 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. Nicolas Arvan i t ak i s ] est un r e s so r t i s san t g rec né 
en 1936 et r é s idan t à A t h è n e s . Il est r e p r é s e n t é devan t la C o u r pa r 
M' J .A. Blanc , avocat au Conse i l d ' E t a t et à la C o u r d e cassa t ion . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s on t é té exposés p a r les pa r t i e s , peuven t 
se r é s u m e r c o m m e sui t . 

En 1979, le r e q u é r a n t et P.B. cons t i tuè ren t la Société anonyme Sogimpor t , 
dont ils fixèrent le siège à Dijon. Le lOjanvier 1984, la société, qui connaissai t 
dé jà des difficultés f inancières, e m p r u n t a à E.C., neveu de P.B., la s o m m e de 
1 480 000 francs français (FRF) . Aux t e r m e s d 'un protocole d 'accord conclu le 
20 octobre 1984 en t r e le r e q u é r a n t , P.B. et E.C., P.B. s ' engagea à r e m b o u r s e r 
à son neveu la s o m m e de 1 480 000 FRF due par la société. Le r e q u é r a n t 
s ' engagea à ga r an t i r à P.B. le r e m b o u r s e m e n t de ce t t e m ê m e s o m m e « q u e 
Sogimpor t l u idev ra [ i t ] à pa r t i r du m o m e n t où [P.B.] au ra [ i t ] réglé la d e t t e 
de ce t te société envers [E.C.] ». 

Sog impor t n ' ayan t pas é té en m e s u r e de r e m b o u r s e r P.В., le r e q u é r a n t , 
en e x é c u t i o n de son e n g a g e m e n t , paya à P.B. la s o m m e to ta le de 
572 500 FRF . Le t r i buna l de c o m m e r c e de Dijon mit la société en 
r e d r e s s e m e n t j ud i c i a i r e p a r u n j u g e m e n t d u 20 oc tob re 1987, puis e n 
l iqu ida t ion j ud i c i a i r e p a r un j u g e m e n t du 3 d é c e m b r e 1987. P.B. n ' ayan t 
pas déc la ré sa c r é a n c e au r e p r é s e n t a n t des c réanc ie r s de la socié té , le 
r e q u é r a n t e s t i m a que c e t t e c r é a n c e é ta i t é t e i n t e en app l ica t ion de 
l 'ar t ic le 53 § 3 de la loi du 25 j a n v i e r 1985, e m p o r t a n t a insi ex t inc t ion de 
son e n g a g e m e n t en q u a l i t é de cau t ion à l ' égard de P.B. Il ne paya donc pas 
à P.B. le solde de 907 500 F R F de sa c r é a n c e . Pa r la su i t e , se d i san t ru iné , il 
q u i t t a la F r a n c e et r e t o u r n a en G r è c e . 

Le 28 d é c e m b r e 1990, P .B. le fit a s s igner devan t le t r i b u n a l d e c o m m e r c e 
de Dijon en p a i e m e n t de la s o m m e de 907 500 FRF, a u g m e n t é e des in té rê t s 
l égaux , d o m m a g e s - i n t é r ê t s , d é p e n s et frais de jus t i ce . 

Le 14 février 1992, le r e q u é r a n t p r é s e n t a une d e m a n d e reconvent ionnel le 
con t re P.B. aux fins d ' a n n u l a t i o n du protocole du 20 octobre 1984 et de 
r e s t i tu t ion de la s o m m e de 572 500 F R F qu ' i l avait ve r sée . 

Par un j u g e m e n t du t r i buna l de c o m m e r c e de Dijon en d a t e du 11 février 
1993, le r e q u é r a n t fut c o n d a m n é à payer à P .B. la s o m m e l i t igieuse 
ma jo rée d ' i n t é r ê t s , soit a u to ta l p lus d e 1 600 000 F R F . C e j u g e m e n t fut 
conf i rmé p a r un a r r ê t de la cour d ' appe l de Dijon en d a t e du 1" ju i l le t 
1994. En pa r t i cu l i e r , la cour d ' appe l cons idé ra q u e l ' e n g a g e m e n t du 
r e q u é r a n t s ' analysa i t non pas c o m m e u n c a u t i o n n e m e n t qu i s ' é te ignai t 
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avec la d e t t e p r inc ipa le , mais c o m m e u n e g a r a n t i e a u t o n o m e non affectée 
p a r l ' ex t inc t ion d e la d e t t e p r inc ipa le . 

Le 2 aoû t 1994, le r e q u é r a n t se p o u r v u t en cassa t ion con t r e cet a r r ê t . Le 
16 février 1995, il déposa son m é m o i r e amp l i a t i f s o u t e n a n t q u e son 
e n g a g e m e n t devai t ê t r e qualifié de c a u t i o n n e m e n t . 

Le 3 m a i 1995, P.B., se fondant sur l ' a r t ic le 1009-1 du nouveau code de 
p r o c é d u r e civile, d e m a n d a au p r e m i e r p r é s iden t de la C o u r d e cassa t ion le 
r e t r a i t du rôle de l 'affaire p o u r dé fau t d ' exécu t ion de l ' a r rê t f rappé de 
pourvoi . 

U n e o r d o n n a n c e du 6 ju i l l e t 1995, accue i l l an t c e t t e r e q u ê t e , di t q u e 
l ' ins tance cessera i t de figurer sur la liste des affaires p e n d a n t e s devan t la 
C o u r de cassa t ion . Elle compor t a i t n o t a m m e n t le pas sage su ivant : 

« A t t e n d u q u e , b i e n q u e n ' a y a n t p a s r é g l é les c a u s e s d e c e t t e c o n d a m n a t i o n , [le 

r e q u é r a n t ] e n t e n d s ' o p p o s e r à ce q u ' i l lui soit fait a p p l i c a t i o n d e s d i s p o s i t i o n s d e 

l ' a r t i c l e 1009-1 d u n o u v e a u c o d e d e p r o c é d u r e civi le (...) 

A t t e n d u q u ' e n l ' e s p è c e [le r e q u é r a n t ] ne j u s t i f i e d ' a u c u n e s d i l i g e n c e s p r o p r e s à fa i re 

c o n c l u r e à sa v o l o n t é d e d é f é r e r à la déc i s i on d e s j u g e s d u fond et n ' é t a b l i t a u c u n e 

s i t u a t i o n d e fait p e r s o n n e l l e p r o p r e à fa i re c r a i n d r e ou p r é s u m e r d e s c o n s é q u e n c e s 

m a n i f e s t e m e n t e x c e s s i v e s e n cas d ' e x é c u t i o n . » 

L ' a r r ê t ne pu t ê t r e e x é c u t é , m ê m e p a r t i e l l e m e n t , d a n s le déla i de deux 
ans à c o m p t e r de c e t t e o r d o n n a n c e . Le 1 e r ju i l l e t 1997, le r e q u é r a n t 
d e m a n d a q u e soit c o n s t a t é e la p é r e m p t i o n de l ' i n s tance . P a r u n e 
o r d o n n a n c e du 17 d é c e m b r e 1997, le p r e m i e r p r é s i d e n t de la C o u r de 
cassa t ion , faisant app l i ca t ion des d ispos i t ions de l 'ar t ic le 386 du nouveau 
code de p r o c é d u r e civile, c o n s t a t a la p é r e m p t i o n de l ' ins tance . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

N o u v e a u code de p r o c é d u r e civi le: 

A r t i c l e 3 8 6 

« L ' i n s t a n c e est p é r i m é e l o r s q u e a u c u n e d e s p a r t i e s n ' a c c o m p l i t de d i l i g e n c e s p e n d a n t 

d e u x a n s . » 

A r t i c l e 1 0 0 9 - 1 ( t e l q u ' i l é t a i t r é d i g é à l ' é p o q u e d e s f a i t s ) 

« H o r s les m a t i è r e s o ù le p o u r v o i e m p ê c h e l ' e x é c u t i o n d e la d é c i s i o n a t t a q u é e , le 

p r e m i e r p r é s i d e n t p e u t , à la d e m a n d e d u d é f e n d e u r , e t a p r è s avo i r r e c u e i l l i l 'avis d u 

p r o c u r e u r g é n é r a l e t d e s p a r t i e s , d é c i d e r le r e t r a i t d u rô le d ' u n e a f fa i re l o r s q u e le 

d e m a n d e u r n e j u s t i f i e p a s a v o i r e x é c u t é l a d é c i s i o n f r a p p é e d e p o u r v o i , à m o i n s q u ' i l 

ne lui a p p a r a i s s e q u e l ' e x é c u t i o n s e r a i t d e n a t u r e à e n t r a î n e r d e s c o n s é q u e n c e s 

m a n i f e s t e m e n t e x c e s s i v e s . 

Il a u t o r i s e la r é i n s c r i p t i o n d e l ' a f fa i re a u rô le d e la c o u r s u r j u s t i f i c a t i o n d e l ' e x é c u t i o n 

d e la d é c i s i o n a t t a q u é e . » 
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G R I E F 

Invoquan t l 'ar t ic le 6 § 1 de la C o n v e n t i o n , le r e q u é r a n t se p la in t de 
n 'avoi r p a s eu un accès effectif à la C o u r d e cassa t ion pour o b t e n i r u n 
cont rô le en dro i t de la décis ion r e n d u e pa r la cour d ' appe l de Dijon, ce en 
ra ison d ' un obs tac le t o t a l e m e n t i n s u r m o n t a b l e c o m p t e t enu d e s s o m m e s 
en j eu . 

E N D R O I T 

Le r e q u é r a n t e s t i m e q u e , dé s i r eux d ' ob t en i r un con t rô le en dro i t de la 
décision r e n d u e p a r la cour d ' appe l de Dijon, il a é t é privé de l 'accès à la 
C o u r de cassa t ion , d a n s la m e s u r e où le p r e m i e r p r é s iden t de celle-ci, 
fa isant app l i ca t ion de l 'a r t ic le 1009-1 d u nouveau code d e p r o c é d u r e 
civile, a r e t i r é du rôle d e la h a u t e j u r id i c t ion l ' ins tance ouve r t e su r sa 
déc l a r a t i on de pourvoi , et ce n o n o b s t a n t sa s i tua t ion f inanc iè re . Il a l lègue 
u n e violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n , ainsi l ibel lé : 

« T o u t e p e r s o n n e a d r o i t à ee q u e s a c a u s e so i t e n t e n d u e é q u i t a b l e m e n t (...) p a r u n 
t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s e t o b l i g a t i o n s d e c a r a c t è r e 
civil (...) » 

Le G o u v e r n e m e n t sout ient à t i t re pr incipal que le r e q u é r a n t n ' a pas 
épuisé les voies de recours in t e rnes t an t que le délai de p é r e m p t i o n é ta i t en 
cours et qu'i l disposait donc encore d ' une chance de faire ré inscr i re son 
pourvoi au rôle de la C o u r de cassa t ion. En par t icu l ie r , l ' in téressé n ' au ra i t 
j a m a i s exécu té , m ê m e pa r t i e l l emen t , la décision de la cour d ' appe l afin de 
man i fe s t e r sa bonne volonté , se c o n t e n t a n t , pour exp l iquer l 'absence du 
m o i n d r e v e r s e m e n t de fonds p e n d a n t t o u t e ce t t e pér iode , de r é p é t e r qu'i l 
é ta i t dans l ' incapaci té totale de r empl i r son obligat ion. O r il sera i t loisible 
de s ' in te r roger sur l ' impécuniosi té du r e q u é r a n t , dans la m e s u r e où, au cours 
de la p rocédure , il au ra i t toujours é té assisté d 'un avocat choisi et r é m u n é r é 
pa r lui, et non d ' un conseil au t i t re de l 'aide ju r id ic t ionne l le . Enfin, 
c u r i e u s e m e n t , ce sera i t l u i -même qui au ra i t sollicité, pa r l ' i n te rmédia i re de 
son conseil , u n e décision cons t a t an t la p é r e m p t i o n de l ' instance. 

A t i t r e subs id ia i re , le G o u v e r n e m e n t aff irme q u e la r e q u ê t e est 
m a n i f e s t e m e n t m a l fondée. Il r appe l le q u e la C o u r a j u g é q u e le droit 
d ' accès à u n t r i b u n a l n ' e s t p a s absolu et p e u t d o n n e r l ieu à des 
l imi t a t ions , ces d e r n i è r e s d e v a n t poursu iv re un bu t l ég i t ime et r e spec te r 
u n r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et 
le bu t visé ( a r r ê t s G o l d e r c. R o y a u m e - U n i du 21 février 1975, sér ie A n° 18, 
A s h i n g d a n e c. R o y a u m e - U n i du 28 m a i 1985, sér ie A n° 93 , L i thgow et 
a u t r e s c. R o y a u m e - U n i du 8 ju i l l e t 1986, sér ie A n" 102, et Tols toy 
Miloslavsky c. R o y a u m e - U n i du 13 ju i l l e t 1995, sér ie A n" 316-B). En 
o u t r e , e t le d e r n i e r a r r ê t c i té le sou l ignera i t p a r t i c u l i è r e m e n t , les E t a t s 
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d i spose ra i en t , d a n s le d o m a i n e de la r é g l e m e n t a t i o n de l 'accès aux 
j u r i d i c t i ons , d ' u n e a m p l e m a r g e d ' a p p r é c i a t i o n l im i t an t d ' a u t a n t 
l ' é t e n d u e du con t rô le exercé pa r la C o u r . Il n ' a p p a r t i e n d r a i t pas à celle-
ci de se s u b s t i t u e r aux a u t o r i t é s f rançaises p o u r d é t e r m i n e r la me i l l eu re 
pol i t ique p o u r r é g l e m e n t e r l 'accès à la C o u r d e cassa t ion ou p o u r éva luer 
les faits ayan t condui t le p r e m i e r p r é s iden t de la C o u r de cassa t ion à 
a d o p t e r une décis ion p lu tô t q u ' u n e a u t r e . 

Le G o u v e r n e m e n t rappe l le à cet éga rd q u e la C o m m i s s i o n e u r o p é e n n e 
des D r o i t s de l ' H o m m e avait cons idéré q u e le sy s t ème ins t i t ué pa r 
l 'ar t icle 1009-1 du nouveau code de p r o c é d u r e civile visai t u n e bonne 
a d m i n i s t r a t i o n de la j u s t i ce (Ferville al ias Kervil le c. F r a n c e , r e q u ê t e 
n° 27659/95 , r a p p o r t de la C o m m i s s i o n du 8 s e p t e m b r e 1998, non pub l ié ) , 
et il e s t i m e qu ' i l convient d ' app l i que r en l 'espèce les c r i t è r e s Fixés p a r ledit 
o r g a n e d a n s sa j u r i s p r u d e n c e . A cet é g a r d , il a d m e t q u e le m o n t a n t de la 
s o m m e en cause é ta i t r e l a t i v e m e n t élevé et q u e le moyen soulevé pa r le 
r e q u é r a n t d a n s son pourvoi é ta i t sé r ieux . Toute fo i s , il sou l igne q u e 
M. Arvan i t ak i s , qu i exerça i t une act ivi té profess ionnel le et qu i , tou t au 
long de la p r o c é d u r e , a é té ass is té d 'un avocat r é m u n é r é p a r lui, n 'a 
j a m a i s ne fût-ce q u e c o m m e n c é à e x é c u t e r l ' a r rê t d ' appe l , n ' e f fec tuan t 
pas m ê m e u n v e r s e m e n t symbol ique . 

Le r e q u é r a n t r épond que l 'except ion d ' i r recevabi l i té soulevée p a r le 
G o u v e r n e m e n t et le fond de l'affaire sont é t r o i t e m e n t liés. Il ne voit pas 
c o m m e n t , sauf r e t o u r n e m e n t m i r acu l eux de sa s i tua t ion de fo r tune , il 
au ra i t pu o p é r e r une exécut ion in tégra le de l ' a r rê t , ni m ê m e u n e exécut ion 
subs tan t i e l l e , de n a t u r e à i n t e r r o m p r e le délai de p é r e m p t i o n de l ' ins tance . 

Il no t e q u e l 'ar t ic le 1009-1 d u nouveau code d e p r o c é d u r e civile a é t é 
i n t rodu i t en 1989 à la d e m a n d e du p r e m i e r p rés iden t d e la C o u r de 
cassa t ion . Il exp l ique q u e si ce t t e r é fo rme a é té p r é s e n t é e n o b l e m e n t 
c o m m e u n e m e s u r e de mora l i s a t i on du déba t j ud i c i a i r e , elle a é té 
e s s e n t i e l l e m e n t conçue c o m m e un moyen privilégié de r é d u i r e la c h a r g e 
de t ravai l de la C o u r de cassa t ion , bu t qu i s 'est d ' a i l l eu r s révélé i l lusoire , 
t a n t les affaires ont susci té des ques t ions de fait et de droi t i n soupçonnées . 
Le r e t r a i t d u rôle occupera i t en effet p lus ieurs consei l lers à la C o u r d e 
cassa t ion dé l égués du p r e m i e r p r é s iden t , lesquels p o u r r a i e n t consac re r le 
m ê m e t e m p s à i n s t ru i r e au fond les pourvois qu ' i l s r e t i r e n t du rôle. 

Le r e q u é r a n t cons idère q u e , c o n t r a i r e m e n t aux af f i rmat ions d u 
G o u v e r n e m e n t , le t e x t e l i t ig ieux, déjà r i g o u r e u x d a n s sa r édac t ion 
puisqu ' i l ne r é se rve q u e le cas des « c o n s é q u e n c e s m a n i f e s t e m e n t 
excessives », est app l i qué avec r igueur , voire b r u t a l i t é . La doc t r ine y se ra i t 
host i le . P r e m i è r e m e n t , le r e t r a i t du rôle, é t r a n g e r à la miss ion de la C o u r 
de cassa t ion , sera i t u n palliatif, d ' une p a r t à l ' inefficacité en F r a n c e des 
voies d ' exécu t ion , d ' a u t r e p a r t à la d u r é e excessive de la p r o c é d u r e d e v a n t 
la h a u t e j u r i d i c t i on . D e u x i è m e m e n t , il s u b o r d o n n e r a i t l ' exercice d ' un dro i t 
c o n s t i t u t i o n n e l l e m e n t g a r a n t i , le d ro i t d ' e s t e r en j u s t i c e , à l 'exercice d ' u n 
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a u t r e dro i t non c o n s t i t u t i o n n e l l e m e n t g a r a n t i , le droi t à l ' exécut ion . 
T r o i s i è m e m e n t , le t e x t e l i t igieux ferait de l ' a rgen t le c r i t è re de l 'accès à 
la C o u r de cas sa t ion et i n t rodu i r a i t u n e d i s c r i m i n a t i o n e n t r e les p l a ideu r s . 

Le r e q u é r a n t r e m a r q u e enfin qu ' i l avai t jus t i f ié de sa s i tua t ion 
m a t é r i e l l e lui i n t e r d i s a n t de payer , m ê m e e n p a r t i e , u n e s o m m e qui , avec 
les i n t é r ê t s , s 'élevait à 1 600 000 F R F . D ' u n e p a r t , la société Sog impor t , 
don t il avait é té l ' a d m i n i s t r a t e u r , avait é té mise en l iqu ida t ion jud ic ia i r e 
et l u i - m ê m e avait é t é r u iné . D ' a u t r e p a r t , il ne possédai t q u e t r è s peu de 
b iens , don t la va leu r é ta i t n e t t e m e n t in fé r i eu re à sa d e t t e , et qu i é t a i en t 
au su rp lus invendab les pa rce que tous h y p o t h é q u é s . Il no te en o u t r e que 
s'il a r é m u n é r é un avocat à la C o u r de cassa t ion , cela ne prouve pas qu' i l 
é ta i t en m e s u r e de paye r u n e d e t t e auss i i m p o r t a n t e . 

La C o u r e s t ime q u e l ' e x a m e n de l ' excep t ion soulevée se confond avec 
celui du m é r i t e de la r e q u ê t e p u i s q u e c'est p r é c i s é m e n t l ' impossibi l i té d e 
d e m a n d e r la ré insc r ip t ion du pourvoi a u rôle de la C o u r de cassa t ion qui 
cons t i tue l 'essence du gr ief soulevé p a r le r e q u é r a n t ( a r r ê t Annoni di 
Gussola et autres c. France, n"s 31819/96 et 33293/96, § 39, C E D H 2000-XI) . 

La C o u r rappe l le d ' e m b l é e sa j u r i s p r u d e n c e c o n s t a n t e selon laquel le il 
ne lui a p p a r t i e n t pas de se s u b s t i t u e r aux j u r id i c t i ons i n t e r n e s . C 'es t a u 
p r e m i e r chef aux a u t o r i t é s na t i ona l e s , et n o t a m m e n t aux cours e t 
t r i b u n a u x , qu ' i l i ncombe d ' i n t e r p r é t e r la légis la t ion i n t e r n e . P a r a i l leurs , 
le «dro i t à un t r i b u n a l » , dont le droi t d 'accès cons t i t ue un aspect 
pa r t i cu l i e r , n ' e s t pas absolu et se p r ê t e à des l imi ta t ions imp l i c i t emen t 
admises , n o t a m m e n t q u a n t aux condi t ions de recevabi l i té d ' un recours , 
car il appe l le de p a r sa n a t u r e m ê m e u n e r é g l e m e n t a t i o n p a r l 'E ta t , 
lequel jou i t à cet é g a r d d ' une c e r t a i n e m a r g e d ' a p p r é c i a t i o n (voir, p a r m i 
d ' a u t r e s , les a r r ê t s Edif icaciones M a r c h Gal lego S.A. c. E s p a g n e d u 
19 février 1998, Recueil des arrêts et décisions 1998-1, p . 290, § 34, et Garcia 
Manibardo c. Espagne, n" 38695/97, § 36, C E D H 2000-11). 

La t â che de la C o u r cons is te à e x a m i n e r si, en l ' espèce , la m e s u r e d e 
r ad i a t i on du rôle p rononcée en appl ica t ion de l 'ar t icle 1009-1 du nouveau 
code de p r o c é d u r e civile n ' a pas r e s t r e i n t l 'accès ouver t a u r e q u é r a n t 
« d ' u n e m a n i è r e ou à un point tels q u e le dro i t s 'en t rouve a t t e i n t dans sa 
s u b s t a n c e m ê m e » , si elle poursu i t u n « b u t l é g i t i m e » et s'il ex is te u n 
« r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le 
but v isé» ( a r r ê t A s h i n g d a n e p réc i t é , pp . 24 et 25, § 57) . En d ' a u t r e s 
t e r m e s , à la l u m i è r e des « c o n s é q u e n c e s m a n i f e s t e m e n t excess ives» 
app réc i ées p a r le p r e m i e r p r é s iden t de la C o u r de cassa t ion , il s 'agit pour 
la C o u r de d é t e r m i n e r si la m e s u r e de r e t r a i t , tel le qu 'e l l e a é té app l iquée 
au cas l i t ig ieux, s 'analyse e n u n e en t r ave d i s p r o p o r t i o n n é e au dro i t d 'accès 
du r e q u é r a n t à la h a u t e j u r id i c t ion . 

La C o u r rappel le q u e l 'article 6 § 1 de la Conven t ion n'oblige pas les E ta t s 
con t r ac t an t s à ins t i tuer des cours d 'appel ou de cassat ion. Toutefois , si de 
telles ju r id ic t ions sont ins t i tuées , la p rocédure qui s'y dé rou le doit p r é s e n t e r 
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les ga ran t i e s prévues à l 'article 6, n o t a m m e n t en ce qu'i l a ssure aux 
p la ideurs un droi t effectif d 'accès aux t r i b u n a u x pour les décisions relat ives 
à « l eu r s droi t s et obl igat ions de ca rac tè re civil» (a r rê t Levages Pres ta t ions 
Services c. F rance du 23 octobre №6, Recueil 1996-V, p. 1544, § 44). 

En l 'occur rence , la C o u r re lève q u e la m e s u r e de r e t r a i t a é té pr ise au 
mot i f q u e le r e q u é r a n t n 'ava i t jus t i f ié d ' a u c u n e di l igence p r o p r e à faire 
conc lure à sa volonté de dé fé re r à la décis ion des j u g e s du fond ni ind iqué 
a u c u n e s i tua t ion pe r sonne l l e p rop re à faire c r a i n d r e ou p r é s u m e r des 
« c o n s é q u e n c e s m a n i f e s t e m e n t excess ives» en cas d ' exécu t ion . L a C o u r 
précise d ' e m b l é e qu 'e l l e e s t ime l ég i t imes les bu t s - n o t a m m e n t a s s u r e r 
la p ro tec t ion du c r é a n c i e r et évi ter les pourvois d i l a to i res - poursuivis 
p a r ce t t e ob l iga t ion d ' exécu t ion des décis ions . Elle doit donc r e c h e r c h e r 
si le r e q u é r a n t se t rouvai t d a n s u n e s i tua t ion tel le q u e s 'en t rouva i t exclu 
ne fût-ce q u ' u n d é b u t d ' exécu t ion de la c o n d a m n a t i o n p rononcée en appe l 
( a r r ê t Annoni di Gussola et autres, p réc i t é , §§ 55-58). O r , à la dif férence des 
affaires p réc i t ées , la C o u r n ' es t pas conva incue q u ' e n l 'espèce la d e m a n d e 
de r e t r a i t du rôle fût de n a t u r e à e n t r a î n e r des conséquences 
m a n i f e s t e m e n t excessives. C e r t e s , le r e q u é r a n t déc l a r e qu ' i l é t a i t r u iné 
et q u e tous ses b iens é t a i e n t h y p o t h é q u é s , mais il ne p rodu i t a u c u n 
d o c u m e n t p e r m e t t a n t de chiffrer ses r evenus . En o u t r e , m ê m e grevés 
d ' h y p o t h è q u e s , les biens immobi l i e r s lui a p p a r t e n a n t s e m b l e n t avoir u n e 
va l eu r véna le non négl igeable . P a r a i l leurs , la C o u r re lève, sans y a t t a c h e r 
u n e i m p o r t a n c e décisive, que le r e q u é r a n t é ta i t ass is té pa r un conseil qu ' i l 
r é m u n é r a i t l u i - m ê m e , et qu ' i l n ' é t a i t donc pas bénéf ic ia i re , c o m m e les 
r e q u é r a n t s d a n s l 'affaire p réc i t ée , de l 'aide j u r id i c t i onne l l e . 

C o m p t e t enu de ce qui p récède , la C o u r p a r t a g e l'avis du G o u v e r n e m e n t 
selon lequel le r e q u é r a n t au ra i t pu faire u n e offre de p a i e m e n t par t ie l , pour 
man i fe s t e r sa bonne volonté et ob t en i r la ré inscr ip t ion de son affaire au 
rôle . O r , c o m m e le fait r e m a r q u e r le G o u v e r n e m e n t , c'est le r e q u é r a n t 
l u i -même qui a d e m a n d é à la C o u r de cassa t ion de cons t a t e r la 
p é r e m p t i o n de l ' ins tance , ce qu i , de l'avis de la Cour , est assez pa radoxa l . 

Au vu de l ' en semble de ces c i r cons tances , la C o u r cons idère q u e la 
décis ion de r a d i a t i o n du pourvoi du r e q u é r a n t du rôle de la C o u r de 
cassa t ion n ' a pas cons t i t ué u n e m e s u r e d i s p r o p o r t i o n n é e au r e g a r d du 
bu t visé et q u e l 'accès effectif de l ' in té ressé à la h a u t e j u r i d i c t i on ne s 'en 
est pas t rouvé e n t r a v é au point qu ' i l ait é té p o r t é a t t e i n t e à la subs t ance 
m ê m e de son droi t à un t r i buna l . 

Il s ' ensui t que la r e q u ê t e doit ê t r e r e j e t ée c o m m e m a n i f e s t e m e n t ma l 
fondée, en app l i ca t ion de l 'ar t ic le 35 §§ 3 et 4 de la Conven t i on . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Access to a court - appeal to Court of Cassation not examined because of 
failure to comply with judgment of the court of appeal 

Article 6 § 1 

Access to a court - Civil proceedings - Effective access to the Court of Cassation - Appeal to 
Court of Cassation not examined because of failure to comply with judgment of the court of 
appeal - Removal of the appeal from the Court of Cassation's list - Applicant's personal 
circumstances did not make part-execution of the court of appeal's judgment impossible -
Application by the applicant for a declaration that the proceedings had lapsed -
Proportionality of the orderfor removal of the appeal from the list 

* 
* * 

In view of the financial difficulties of the public company they had formed, the 
applicant and P.B. entered into an agreement whereby P.B. would reimburse the 
sum owed by the company and the applicant would guarantee P.B. the 
reimbursement of that amount by the company. The company failed and in 
partial performance of that agreement the applicant reimbursed slightly more 
than a third of the total sum due to P.B. After the company had been put into 
compulsory liquidation and taking the view that his guarantee to P.B. had been 
extinguished, the applicant refrained from paying the balance due and, 
considering himself ruined, returned to Greece. However, the court of appeal, 
upholding a first-instance judgment in P.B.'s favour, ordered the applicant to pay 
the balance plus interest. The applicant appealed to the Court of Cassation. On an 
application by P.B. the President of the Court of Cassation ordered the appeal's 
removal from the Court of Cassation's list pursuant to Article 1009-1 of the New 
Code of Civil Procedure, which enabled such an order to be made if the appellant 
failed to comply with the impugned judgment, provided, as the President found to 
be the position in the instant case, compliance would not entail "manifestly 
unreasonable consequences" for the appellant. The order for the removal of the 
appeal from the list stated that the applicant had failed to show that he had 
taken any steps apt to demonstrate his intention to comply with the impugned 
judgment and had not pleaded any personal circumstances that gave rise to a 
danger or presumption that compliance would entail "manifestly unreasonable 
consequences". Since there had been no compliance within the time-limit of two 
years from the date of that order, and on application by the applicant, the 
President of the Court of Cassation made a declaration that the appeal had lapsed. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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Held 
Article 6 § 1: The aims pursued by the obligation imposed on appellants to comply 
with the decision of the courts below were legitimate, notably ensuring protection 
for judgment creditors and avoiding dilatory appeals. It was therefore necessary to 
examine whether the applicant's circumstances had been such as to preclude his 
being able at least to begin to comply with the court of appeal's judgment. 
Contrary to the position in Annoni di Gussola and Others, the Court was not 
persuaded that the application for the removal of the appeal from the list was apt 
to entail "manifestly unreasonable consequences". Although the applicant had 
complained that he had been ruined, he had not produced any documents from 
which his income might be ascertained. In addition, his immovable property, 
despite being mortgaged, appeared to have a not negligible value. Further, 
although not a decisive factor, the applicant had paid his counsel's fees himself, 
unlike the applicants in the aforementioned case, who were legally aided. The 
applicant could, therefore, have made an offer of part-payment to demonstrate 
his intention to comply with the judgment of the court of appeal and procure the 
restoration of his appeal to the Court of Cassation's list. However, paradoxically, it 
was he who had applied to the Court of Cassation for a declaration that the appeal 
had lapsed. In those circumstances, the order striking the applicant's appeal out of 
the Court of Cassation's list was not disproportionate having regard to the aim 
pursued and to the fact that the applicant's right of effective access to the Court 
of Cassation was not hindered to the point of undermining the very essence of his 
right to a court: manifestly ill-founded. 
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T H E F A C T S 

T h e app l i can t [Mr Nicolas Arvan i t ak i s ] is a G r e e k na t i ona l , who was 
born in 1936 a n d lives in A t h e n s . H e was r e p r e s e n t e d before t he C o u r t by 
M r J .-A. Blanc , a m e m b e r of t he Conseil d'Etat a n d C o u r t of C a s s a t i o n Bar . 

A. T h e c i r c u m s t a n c e s o f the c a s e 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

In 1979 the app l ican t a n d P.B. fo rmed a publ ic company , Sog impor t , 
whose r eg i s t e r ed office was set up in Dijon. O n 10 J a n u a r y 1984 the 
company , which was a l r eady in f inancial difficulty, bo r rowed 1,480,000 
F r e n c h francs (FRF) from E.C. , P.B. 's nephew. U n d e r t he t e r m s of a n 
a g r e e m e n t m a d e on 20 O c t o b e r 1984 b e t w e e n the app l i can t , P .B. and 
E.C. , P.B. u n d e r t o o k to r e i m b u r s e his n e p h e w the s u m of F R F 1,480,000 
owed by t h e c o m p a n y . T h e app l ican t u n d e r t o o k to g u a r a n t e e P .B. t he 
r e i m b u r s e m e n t of t h a t s a m e a m o u n t " t h a t Sog impor t will owe h im once 
[P.B.] has paid tha t c o m p a n y ' s deb t to [E .C . ] " . 

As Sog impor t was u n a b l e to r e p a y P.B., t he appl ican t paid h im a total of 
F R F 572,500 p u r s u a n t to his u n d e r t a k i n g . O n 20 O c t o b e r 1987 the Dijon 
C o m m e r c i a l C o u r t m a d e a n o r d e r for t he jud ic ia l r e o r g a n i s a t i o n of the 
company . T h a t o r d e r was followed by a n o r d e r for i ts l iqu ida t ion on 
3 D e c e m b e r 1987. As P.B. had failed to lodge a proof of his deb t wi th the 
r e p r e s e n t a t i v e of the c red i to r s of the c o m p a n y , the app l ican t cons idered it 
to be e x t i n g u i s h e d p u r s u a n t to sec t ion 53(3) of the Law of 25 J a n u a r y 
1985, which m e a n t t h a t his own obl iga t ion as g u a r a n t o r of t he company ' s 
deb t to P .B. was likewise ex t i ngu i shed . H e the re fo re did not pay P.B. the 
ba lance of F R F 907,500 of his deb t . Subsequen t l y , cons ide r ing h imsel f 
ru ined , he left F r a n c e a n d r e t u r n e d to G r e e c e . 

O n 28 D e c e m b e r 1990 P.B. b r o u g h t a n ac t ion aga ins t t he app l i can t in 
t he Dijon C o m m e r c i a l C o u r t for p a y m e n t of the s u m of F R F 907,500 
t o g e t h e r wi th s t a t u t o r y i n t e r e s t , d a m a g e s , expenses a n d legal costs . 

O n 14 F e b r u a r y 1992 the app l ican t b rough t a c o u n t e r c l a i m aga ins t P.B. 
for rescission of the a g r e e m e n t of 20 O c t o b e r 1984 and r e s t i t u t i o n of the 
s u m of F R F 572,500 he had a l r eady paid . 

In a j u d g m e n t of 11 F e b r u a r y 1993 the Dijon C o m m e r c i a l C o u r t 
o r d e r e d the app l i can t to pay P .B. t he s u m c l a imed plus i n t e r e s t , m a k i n g 
a to ta l of over F R F 1,600,000. T h e j u d g m e n t was u p h e l d by the Dijon 
C o u r t of A p p e a l on 1 J u l y 1994, which held, in p a r t i c u l a r , t h a t the 
app l i can t ' s u n d e r t a k i n g a m o u n t e d not to an o rd ina ry g u a r a n t e e t h a t was 
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ex t i ngu i shed wi th t he p r i m a r y deb t , but as a first-call g u a r a n t e e t h a t 
r e m a i n e d in place desp i t e t he e x t i n g u i s h m e n t of t he p r i m a r y deb t . 

O n 2 A u g u s t 1994 the app l ican t a p p e a l e d aga ins t t h a t decis ion to t he 
C o u r t of Cas sa t i on . O n 16 F e b r u a r y 1995 he lodged w r i t t e n submiss ions in 
which he a r g u e d t h a t his u n d e r t a k i n g should be classified as an o rd ina ry 
g u a r a n t e e . 

O n 3 May 1995 P.B. m a d e an appl ica t ion to the P r e s i d e n t of the C o u r t 
of C a s s a t i o n u n d e r Art ic le 1009-1 of t he New Code of Civil P r o c e d u r e for 
a n o r d e r r emov ing the appea l from the list for fai lure to comply wi th t he 
i m p u g n e d decis ion. 

T h a t appl ica t ion was g r a n t e d by an o r d e r of 6 J u l y 1995 r emov ing the 
a p p e a l from t h e list of cases p e n d i n g before t he C o u r t of Cas sa t i on . T h e 
o r d e r s t a t e d , in pa r t i cu l a r : 

" A l t h o u g h h e h a s n o t c o m p l i e d w i t h t h e o r d e r s m a d e in t h e j u d g m e n t , [ t h e a p p l i c a n t | 

s e e k s to o p p o s e a n o r d e r b e i n g m a d e p u r s u a n t t o t h e p r o v i s i o n s of A r t i c l e 1009-1 ol t h e 

N e w C o d e of Civi l P r o c e d u r e ... 

I n t h e i n s t a n t c a s e , [ t h e a p p l i c a n t ] h a s fa i led to s h o w t h a t he h a s t a k e n a n y s t e p s a p t 

to d e m o n s t r a t e his i n t e n t i o n t o c o m p l y w i t h t h e d e c i s i o n of t h e c o u r t s b e l o w a n d h a s not 

p l e a d e d a n y p e r s o n a l c i r c u m s t a n c e s t h a t g ive r i se t o a d a n g e r or p r e s u m p t i o n t h a t 

c o m p l i a n c e will e n t a i l m a n i f e s t l y u n r e a s o n a b l e c o n s e q u e n c e s . " 

N o s u m s were pa id u n d e r t he j u d g m e n t wi th in t he t ime- l imi t of two 
yea r s from the d a t e of t h a t o rde r . O n 1 Ju ly 1997 the app l ican t sought a 
d e c l a r a t i o n t h a t t he appea l had lapsed. O n 17 D e c e m b e r 1997 the 
P r e s i d e n t of t he C o u r t of C a s s a t i o n m a d e a dec l a r a t i on t h a t t he appea l 
had lapsed p u r s u a n t to Art ic le 386 of t he New Code of Civil P r o c e d u r e . 

B. R e l e v a n t d o m e s t i c law 

New Code of Civil P r o c e d u r e : 

A r t i c l e 3 8 6 

" P r o c e e d i n g s s h a l l l a p s e if n o n e of t h e p a r t i e s t a k e a n y s t e p s for t w o y e a r s . " 

A r t i c l e 1 0 0 9 - 1 (a s w o r d e d at t h e m a t e r i a l t i m e ) 

" E x c e p t in c a s e s in w h i c h a n a p p e a l on p o i n t s of law a c t s a s a b a r t o e x e c u t i o n of t h e 

i m p u g n e d d e c i s i o n , t h e P r e s i d e n t m a y , o n a p p l i c a t i o n by t h e r e s p o n d e n t a n d a f t e r 

o b t a i n i n g t h e o p i n i o n of P r i n c i p a l S t a t e C o u n s e l a n d t h e p a r t i e s , o r d e r t h e r e m o v a l of 

t h e c a s e f r o m t h e list if t h e a p p e l l a n t fails t o s h o w t h a t h e o r s h e h a s c o m p l i e d w i t h t h e 

i m p u g n e d d e c i s i o n , o r u n l e s s it a p p e a r s t o t h e P r e s i d e n t t h a t c o m p l i a n c e m a y e n t a i l 

m a n i f e s t l y u n r e a s o n a b l e c o n s e q u e n c e s . 

T h e P r e s i d e n t sha l l g r a n t p e r m i s s i o n for t h e c a s e t o be r e s t o r e d t o t h e list on p r o o f 

t h a t t h e i m p u g n e d d e c i s i o n h a s b e e n c o m p l i e d w i t h . " 
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C O M P L A I N T 

Relying on Art ic le 6 § 1 of the Conven t ion , the app l i can t compla ined 
t h a t he h a d b e e n d e n i e d effective access to t he C o u r t of C a s s a t i o n on a n 
appea l on poin ts of law aga ins t the decision of t he Dijon C o u r t of Appea l 
by an obs tac le which, given the a m o u n t s conce rned , was comple te ly 
i n s u r m o u n t a b l e . 

T H E LAW 

T h e appl ican t compla ined t h a t he had been den ied access to the C o u r t 
of C a s s a t i o n on his a p p e a l on po in t s of law aga ins t t he decis ion of t he 
Dijon C o u r t of Appea l , as , desp i t e his l imi ted f inancial m e a n s , t he 
P res iden t of the C o u r t of C a s s a t i o n had r emoved his appea l from the 
C o u r t of C a s s a t i o n ' s list p u r s u a n t to Art ic le 1009-1 of the New Code of 
Civil P r o c e d u r e . H e a l leged a violat ion of Art ic le 6 § 1 of the Conven t ion , 
which provides : 

" In t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d t o a 

fair ... h e a r i n g ... by [a] ... t r i b u n a l ..." 

As t he i r ma in submiss ion , the G o v e r n m e n t ra ised a p r e l im ina ry 
object ion of a fai lure t o e x h a u s t d o m e s t i c r e m e d i e s , a r g u i n g t h a t for so 
long as the per iod for p rosecu t ion of t he appea l had not exp i red the 
app l ican t r e t a i n e d a chance of hav ing it r e s t o r e d to t he C o u r t of 
Cas sa t i on ' s list. In p a r t i c u l a r , the G o v e r n m e n t no ted t h a t t he appl ican t 
had at no s t age compl ied wi th t he C o u r t of Appea l ' s decis ion even in 
p a r t , in o r d e r to d e m o n s t r a t e his good fai th. In o r d e r t o exp la in t h e 
c o m p l e t e lack of any p a y m e n t d u r i n g all t h a t t i m e he h a d mere ly 
r e p e a t e d t h a t he was to ta l ly unab le to comply wi th the j u d g m e n t . T h e 
G o v e r n m e n t c o n t e n d e d t h a t t h e r e were g r o u n d s for q u e s t i o n i n g the 
app l i can t ' s impecun ios i ty as he had b e e n ass is ted by a pa id lawyer of his 
choice t h r o u g h o u t the p roceed ings a n d not by counsel ass igned u n d e r t he 
legal aid s c h e m e . T h e G o v e r n m e n t no ted , lastly, t ha t oddly e n o u g h it had 
been the app l i can t , not t he r e s p o n d e n t to the appea l , w h o had sought a 
dec l a ra t ion t h r o u g h his counsel t h a t t he a p p e a l had lapsed for w a n t of 
p rosecu t ion . 

T h e G o v e r n m e n t s u b m i t t e d in t he a l t e r n a t i v e t h a t t he appl ica t ion was 
mani fes t ly i l l -founded. T h e y po in ted out t h a t t he C o u r t had held t h a t t he 
r ight of access to a cour t was not abso lu te bu t could be subject to 
l imi ta t ions provided t h a t they p u r s u e d a l eg i t ima t e a im a n d t h e r e was a 
r ea sonab le r e l a t i onsh ip of p ropor t i ona l i t y be tween the m e a n s employed 
and the a im sought to be achieved (see the following j u d g m e n t s : Golder 
v. t he U n i t e d K i n g d o m , 21 F e b r u a r y 1975, Ser ies A no. 18; A s h i n g d a n e 
v. the U n i t e d K i n g d o m , 28 May 1985, Ser ies A no. 93; L i thgow and 
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O t h e r s v. the U n i t e d K i n g d o m , 8 J u l y 1986, Ser ies A no. 102; and Tols toy 
Miloslavsky v. the U n i t e d K i n g d o m , 13 J u l y 1995, Ser ies A no. 316-B). 
F u r t h e r m o r e , as h a d been e m p h a s i s e d in p a r t i c u l a r in t he last of t h e 
c i ted j u d g m e n t s , the S t a t e s had a wide m a r g i n of app rec i a t ion as r e g a r d s 
r e g u l a t i n g access to the cour t s , such t h a t the C o u r t ' s supervisory powers 
w e r e even more l imi ted . In the G o v e r n m e n t ' s submiss ion , it was not for 
t he C o u r t to t ake t he place of t he F r e n c h a u t h o r i t i e s to dec ide w h a t was 
t he best policy for r e g u l a t i n g access to t he C o u r t of C a s s a t i o n or to review 
the m a t t e r s which had led the P re s iden t of the C o u r t of C a s s a t i o n to reach 
one decision r a t h e r t h a n a n o t h e r . 

T h e G o v e r n m e n t po in ted out in t h a t connec t ion t h a t t he E u r o p e a n 
C o m m i s s i o n of H u m a n Righ t s had exp res sed the opinion tha t t he sys tem 
i n s t i t u t e d by Art ic le 1009-1 of the New Code of Civil P r o c e d u r e was a i m e d 
at s ecu r ing the p rope r a d m i n i s t r a t i o n of j u s t i c e (see Ferville al ias Kervil le 
v. F r a n c e , appl ica t ion no. 27689/95 , C o m m i s s i o n ' s r epo r t of 8 S e p t e m b e r 
1998, unpub l i shed ) a n d s u b m i t t e d t h a t t he c r i t e r i a e s t ab l i shed by t h e 
C o m m i s s i o n in its case-law should be appl ied in the in s t an t case . T h u s , 
t he G o v e r n m e n t accep ted t h a t t he a m o u n t involved was re la t ively high 
a n d tha t t he appl ican t had m a d e ou t a g e n u i n e g r o u n d of a p p e a l in his 
not ice of appea l . However , t hey e m p h a s i s e d t h a t t he app l i can t , who 
ca r r i ed on a bus iness act ivi ty a n d had , t h r o u g h o u t t he p roceed ings , been 
ass i s ted by a lawyer for whose services he was paying , had not m a d e the 
s l igh tes t p a y m e n t - not even a t oken one - p u r s u a n t to t he C o u r t of 
Appea l ' s j u d g m e n t . 

T h e appl ican t rep l ied t h a t t he issues r a i sed by the G o v e r n m e n t ' s 
p r e l i m i n a r y object ion and the m e r i t s of t he case w e r e closely l inked. H e 
failed to see how, unless his financial c i r c u m s t a n c e s were mi racu lous ly to 
improve , he would be able to pay all or even a s u b s t a n t i a l pa r t of the 
j u d g m e n t , so as to avoid t he a p p e a l l aps ing for w a n t of p rosecu t ion . 

T h e appl ican t no t ed t h a t Art ic le 1009-1 of t h e N e w C o d e of Civil 
P r o c e d u r e had been in t roduced in 1989 a t the r e q u e s t of the P r e s i d e n t of 
t he C o u r t of Cas sa t i on . H e exp la ined t h a t a l t h o u g h the re form h a d b e e n 
nobly p r e s e n t e d as a m e a s u r e mora l i s ing the jud ic ia l d e b a t e , it h a d 
essent ia l ly been conceived as a favoured m e a n s of r educ ing the C o u r t of 
C a s s a t i o n ' s case load. T h a t a im h a d in fact proved i l lusory owing to t he 
m a n y u n a n t i c i p a t e d issues of fact a n d law to which the cases had given 
r ise . A n u m b e r of j u d g e s d e l e g a t e d by the P re s iden t of t he C o u r t of 
C a s s a t i o n were involved in cons ide r ing app l ica t ions for the r e m o v a l of 
appea l s from the list w h e n they could have b e e n s p e n d i n g t h a t t i m e 
e x a m i n i n g the mer i t s of t he a p p e a l s . 

C o n t r a r y to t he view expres sed by the G o v e r n m e n t , t he app l ican t 
m a i n t a i n e d t h a t t h e provis ion in i ssue , wh ich was a l r eady na r rowly 
worded since it only m a d e an excep t ion for cases en ta i l i ng "mani fes t ly 
u n r e a s o n a b l e c o n s e q u e n c e s " , was appl ied s t r ic t ly a n d even harsh ly . Legal 
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c o m m e n t a t o r s were host i le to it. R e m o v i n g appea l s from t h e list was a l ien 
to t he C o u r t of C a s s a t i o n ' s role a n d a s t o p g a p m e a s u r e to m a k e u p for t h e 
ineffect iveness of e n f o r c e m e n t m e a s u r e s in F r a n c e a n d the excessive 
l eng th of p roceed ings before the C o u r t of Cas sa t i on . F u r t h e r , t ha t 
p r o c e d u r e m e a n t t h a t the exercise of a cons t i tu t iona l ly g u a r a n t e e d r ight , 
n a m e l y to t ake p a r t in cour t p roceed ings , was m a d e condi t iona l on t h e 
exercise of a n o t h e r r igh t - the r ight of en fo rcemen t — t h a t was no t 
cons t i tu t iona l ly g u a r a n t e e d . Last ly , t h e provision m a d e m o n e y t h e 
c r i te r ion for d e t e r m i n i n g access to the C o u r t of C a s s a t i o n and 
d i s c r i m i n a t e d b e t w e e n l i t igan ts . 

T h e app l i can t a s s e r t e d last ly t h a t he h a d a d d u c e d evidence of his 
f inancial c i r c u m s t a n c e s showing t h a t he was u n a b l e to pay even a par t of 
t he deb t which , wi th i n t e r e s t , c a m e to F R F 1,600,000. First ly, t h e 
Sog impor t company , of which he h a d b e e n t h e d i rec to r , h a d b e e n put in to 
compul so ry l iqu ida t ion and had spel led his own ru in . Secondly, he owned 
very few asse t s ; t he i r va lue was far less t h a n the a m o u n t of t h e deb t and 
they could not be sold as they were m o r t g a g e d . T h e app l i can t also said 
tha t t he fact t h a t he had pa id for the services of a m e m b e r of t he Cornell 
d'Etat a n d C o u r t of C a s s a t i o n Bar did not prove t h a t he was in a posit ion to 
pay such a la rge a m o u n t . 

T h e C o u r t cons iders t h a t t he issues ra i sed by the object ion a r e ident ical 
to those ra i sed by the m e r i t s of the app l ica t ion , since it is precisely t he 
app l i can t ' s inabi l i ty to r eques t the r e s to r a t i on of t he a p p e a l to the C o u r t 
of C a s s a t i o n ' s list t h a t is at t he core of t he app l i can t ' s compla in t (see 
Annoni di Gussola and Others v. France, nos . 31819/96 a n d 33293/96 , § 39, 
E C H R 2000-XI) . 

T h e C o u r t r e i t e r a t e s at t h e ou t se t t h a t it is not its task to t ake t he place 
of the d o m e s t i c cour t s . It is p r imar i l y for t he na t i ona l a u t h o r i t i e s , notably 
t he cour t s , to resolve p r o b l e m s of i n t e r p r e t a t i o n of d o m e s t i c legis la t ion. 
F u r t h e r , t he " r ight to a cou r t " , of which the r ight of access is one aspec t , 
is not a b s o l u t e ; it is subject to l imi ta t ions p e r m i t t e d by impl ica t ion , in 
pa r t i cu l a r w h e r e t he condi t ions of admiss ib i l i ty of a n a p p e a l a re 
conce rned , since by its very n a t u r e it calls for r egu l a t i on by the S t a t e , 
which enjoys a ce r t a in m a r g i n of a p p r e c i a t i o n in th is r e g a r d (see, a m o n g 
o t h e r a u t h o r i t i e s , the Edif icaciones M a r c h Ga l l ego S.A. v. Spain j u d g m e n t 
of 19 F e b r u a r y 1998, Reports of Judgments and Decisions 1998-1, p . 290, § 34, 
a n d Garcia Manibardo v. Spain, no . 38695/97 , § 36 , E C H R 2000-11). 

T h e C o u r t ' s task is to e x a m i n e w h e t h e r in t he p r e s e n t case t he o rde r 
for t he a p p e a l to be s t ruck ou t of the list p u r s u a n t to Art ic le 1009-1 of the 
New C o d e of Civil P r o c e d u r e did not res t r i c t t h e access left to the 
appl ican t "in such a way or to such an e x t e n t t h a t t he very essence of 
t he r ight [was] i m p a i r e d " , w h e t h e r it p u r s u e d a l eg i t ima te a im a n d 
w h e t h e r t h e r e was a r e a s o n a b l e r e l a t i onsh ip of p ropor t iona l i t y b e t w e e n 
the m e a n s employed a n d t h e a im sought to be achieved (see t he 
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A s h i n g d a n e j u d g m e n t c i ted above, pp. 24-25, § 57) . In o t h e r words , in t he 
light of the "mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s " , which it is t he 
P r e s i d e n t of t he C o u r t of C a s s a t i o n ' s d u t y to e x a m i n e , the C o u r t m u s t 
d e t e r m i n e w h e t h e r t he o r d e r for r e m o v a l of t he appea l from the list, as 
m a d e in t he case in i ssue , a m o u n t e d to a d i s p r o p o r t i o n a t e i n t e r f e r ence 
wi th t he app l i can t ' s r ight of access to t h e C o u r t of Cassa t ion . 

In this r e g a r d t he C o u r t r e i t e r a t e s t h a t Art ic le 6 of t he Conven t i on does 
not compe l t he C o n t r a c t i n g S t a t e s to set u p cou r t s of a p p e a l or of 
cassa t ion . Howeve r , w h e r e such cou r t s do exis t , t he g u a r a n t e e s of 
Art ic le 6 m u s t be compl ied wi th , for in s t ance in t h a t it g u a r a n t e e s to 
l i t igants an effective r igh t of access to t he cour t s for t he d e t e r m i n a t i o n of 
the i r "civil r igh ts a n d ob l iga t ions" (see t he Levages P r e s t a t i o n s Services 
v. F r a n c e j u d g m e n t of 23 O c t o b e r 1996, Reports 1996-V, p. 1544, § 44) . 

In t he p r e s e n t case , t he C o u r t n o t e s t h a t t h e o r d e r for t h e r e m o v a l of 
t h e appea l from t h e list was m a d e on the g r o u n d t h a t the appl ican t had 
failed to show t h a t he had t a k e n any s t eps ap t to d e m o n s t r a t e his i n t e n t i o n 
to comply wi th t he decision of the cou r t s below a n d had not po in ted to t h e 
ex i s tence of any pe r sona l c i r c u m s t a n c e s t h a t gave rise to a d a n g e r or 
p r e s u m p t i o n of "mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s " in t he event of 
compl i ance . T h e C o u r t no tes at the ou t se t t h a t it cons iders t he a i m s 
p u r s u e d by the ob l iga t ion imposed on a p p e l l a n t s to comply wi th a 
decision a re l e g i t i m a t e , notably , e n s u r i n g p ro t ec t i on for j u d g m e n t 
c red i to r s a n d avoiding d i la tory appea l s . It m u s t the re fo re e x a m i n e 
w h e t h e r t he app l i can t ' s c i r c u m s t a n c e s were such as to p rec lude his be ing 
able at least to begin to comply wi th t he j u d g m e n t of the C o u r t of Appea l 
(see Annoni di Gussola and Others c i ted above, §§ 55-58). C o n t r a r y to t he 
posi t ion in the a f o r e m e n t i o n e d cases , t he C o u r t is not p e r s u a d e d t h a t in 
t he i n s t an t case t he app l ica t ion for t he r emova l of t he appea l f rom the list 
was ap t to en ta i l mani fes t ly u n r e a s o n a b l e c o n s e q u e n c e s . Admi t t ed ly , t he 
app l ican t s t a t e d t h a t he was r u i n e d a n d t h a t all his asse t s were 
m o r t g a g e d , bu t h e h a s no t p r o d u c e d a n y d o c u m e n t s from which his 
income migh t be a sce r t a i ned . In add i t ion , his immovab le p rope r ty , 
desp i t e t he m o r t g a g e s , a p p e a r s to have a not negl igible m a r k e t va lue . 
F u r t h e r m o r e , a l t h o u g h not r e g a r d i n g it as decis ive, t he C o u r t no tes t h a t 
t he appl ican t was ass is ted by counse l a n d paid his fees h imsel f w i thou t the 
benefi t of legal aid, unl ike t he app l i can t s in t he a f o r e m e n t i o n e d case . 

In the l ight of t h e foregoing, t he C o u r t ag rees wi th t he G o v e r n m e n t t h a t 
t he app l ican t could have m a d e an offer of pa r t p a y m e n t to d e m o n s t r a t e his 
i n t e n t i o n to comply wi th t he j u d g m e n t and p rocu re t he r e s t o r a t i o n of his 
a p p e a l to t he list. However , as t h e G o v e r n m e n t have observed , it was , 
s o m e w h a t paradoxica l ly , the appl ican t h imsel f who appl ied to the C o u r t 
of C a s s a t i o n for a dec l a r a t i on t h a t t he appea l h a d lapsed. 

In the l ight of all t hese c i r c u m s t a n c e s , t he C o u r t cons iders t h a t t he 
o r d e r s t r ik ing out t he app l i can t ' s appea l from the C o u r t of Cas sa t i on ' s 



ARVAMTAK1S v. FRANX:E DECISION 491 

list was not d i s p r o p o r t i o n a t e hav ing r e g a r d to the a im p u r s u e d a n d to t he 
fact t h a t the app l i can t ' s r ight of effective access to t he C o u r t of C a s s a t i o n 
was not h i n d e r e d t o t he point of u n d e r m i n i n g t h e very essence of his r ight 
to a cour t . 

It follows tha t the appl ica t ion m u s t be re jec ted as be ing mani fes t ly ill-
founded, p u r s u a n t to Art ic le 35 §§ 3 and 4 of t he C o n v e n t i o n . 

Fo r t he se r easons , t he C o u r t unan imous ly , 

Declares t he appl ica t ion inadmiss ib le . 





S P I S A K v. S L O V A K I A 
(Application no. 43730/98) 

S E C O N D S E C T I O N ' 

D E C I S I O N O F 7 D E C E M B E R 2 0 0 0 2 

{S t r ik ing o u t ) 

1 . S i t t i n g a s a C h a m b e r c o m p o s e d of M r C . L . Rozakis.fVf.n'u'ert/, M r A . B . B a k a , M r G. B o n e l l o 
M r s V . S t r ä z n i c k ä , M r P . L o r e n z e n , M r M . F i s c h b a c h , M r A . K o v l e r , judges, a n d M r E. F r i b c r g h 
Section Registrar. 
1. E n g l i s h o r i g i n a l . 
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SUMMARY1 

Refusal of Parliament, on death of a member of Parliament, to appoint as 
his replacement the candidate who had come second on his party's list -
matter resolved 

Article 37 § 1 (a) 

Matter resolved - Refusal of Parliament, on death of a member of Parliament, to appoint as his 
replacement the candidate who had come second on his party's list - Quashing of Parliament's 
decision - Expression of regret by Government - Payment of compensation and legal costs 

* 
* * 

The applicant came second in terms of votes on the Slovak National Party's list of 
candidates in the constituency of Eastern Slovakia at the 1994 parliamentary 
election. The candidate who had obtained the most votes became a member of 
Parliament (the National Council) and the other candidates on the list, including 
the applicant, became substitutes. Following the death of the elected member in 
December 1996, the part) filled the vacant oilier with another candidate who hail 
received fewer votes than the applicant. The National Council adopted a resolution 
noting this. The applicant lodged a petition with the Constitutional Court, which 
in January 1998 found that the National Council had violated his constitutional 
rights and infringed the Election Act by failing to appoint the applicant. 
Following a new parliamentary election in 1998, the term of office of the 
members of the National Council elected in 1994 expired. 

Article 3 of Protocol No. 1: The parties had reached a friendly settlement providing 
that the National Council would quash its resolution, that the Government would 
issue a press release expressing their regret and that the applicant would be paid 
compensation and legal costs: struck out of the list. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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T H E F A C T S 

T h e app l ican t [Mr Emi l Spisak] is a Slovak na t iona l , born in 1956 and 
living in Kosice. H e was r e p r e s e n t e d before t he C o u r t by M r J . Hav la t , a 
lawyer p rac t i s ing in Bra t i s l ava . 

T h e facts of the case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

T h e Slovak Na t iona l P a r t y (Slovenska narodnd strana) l is ted the appl ican t 
as one of its c a n d i d a t e s for e lect ion to the N a t i o n a l Counci l (Narodnd rada) 
of t he Slovak Repub l i c in t he 1994 p a r l i a m e n t a r y e lec t ion . T h e appl icant 
received 12.7% of t he p re fe r en t i a l votes cas t , t h e r e b y c o m i n g second on his 
pa r ty ' s list in t he E a s t e r n Slovakia e lec tora l reg ion . T h e c a n d i d a t e who 
was p laced first b e c a m e a m e m b e r of P a r l i a m e n t . T h e o t h e r c and ida t e s 
on the list, inc lud ing the app l i can t , b e c a m e s u b s t i t u t e s in accordance 
wi th sect ion 43(7) of t he Elec t ion Act . O n 12 D e c e m b e r 1996 the 
m e m b e r of P a r l i a m e n t e lec ted for t he Slovak N a t i o n a l P a r t y in the 
E a s t e r n Slovakia e lec tora l reg ion died. 

O n 28 D e c e m b e r 1996 the app l i can t in fo rmed the P r e s i d e n t of the 
N a t i o n a l Counci l t h a t in acco rdance wi th sect ion 48(2) of t h e Elect ion 
Act he was en t i t l ed to rep lace t h e deceased m e m b e r . H e received no reply. 

O n 5 F e b r u a r y 1997 the N a t i o n a l Counci l a d o p t e d Reso lu t ion no. 530 in 
which it n o t e d t h a t t he Slovak N a t i o n a l P a r t y h a d filled t he vacan t office 
wi th a n o t h e r pe r son . T h e l a t t e r h a d received 4 .3% of t he p r e f e r en t i a l votes 
cast in favour of t he Slovak N a t i o n a l P a r t y in the E a s t e r n Slovakia 
e lec tora l reg ion in t h e 1994 e lec t ion . 

O n 1 6 J u n e 1997 the appl ican t lodged a pe t i t ion wi th the C o n s t i t u t i o n a l 
C o u r t (Ustavny sud). H e a l leged a viola t ion of his cons t i t u t iona l r igh ts in 
t h a t he h a d b e e n p r e v e n t e d from rep lac ing the deceased m e m b e r . 

O n 7 J a n u a r y 1998 the C o n s t i t u t i o n a l C o u r t found t h a t by adop t ing 
Reso lu t ion no. 530 of 5 F e b r u a r y 1997 the N a t i o n a l Counci l h a d viola ted 
t he app l i can t ' s r ight u n d e r Art ic le 30 § 4 t a k e n in conjunct ion with 
Ar t ic les 1 a n d 2 § 2 of t he C o n s t i t u t i o n . In t he C o n s t i t u t i o n a l C o u r t ' s 
view, by failing to appo in t t he app l i can t a m e m b e r of P a r l i a m e n t the 
Na t iona l Counc i l had ac ted c o n t r a r y to sec t ion 48(2) in fine t a k e n in 
conjunct ion wi th sec t ion 42(4) of the Elec t ion Act . T h e N a t i o n a l Counci l 
had t h e r e b y d i s c r i m i n a t e d aga ins t t he app l i can t a n d infr inged the 
pr inc ip le of t he ru le of law. T h e C o n s t i t u t i o n a l C o u r t f u r the r held t h a t it 
was for t he N a t i o n a l Counci l to provide r ed re s s to t he app l i can t on the 
basis of its f inding. 

O n 5 F e b r u a r y 1998 the N a t i o n a l Counci l re jec ted a draf t resolu t ion 
p ropos ing to q u a s h the re levan t p a r t s of Reso lu t ion no. 530 of 5 F e b r u a r y 
1997. 
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Fol lowing a new p a r l i a m e n t a r y e lect ion held in S e p t e m b e r 1998, t he 
t e r m of office of the m e m b e r s of t he N a t i o n a l Counci l e lec ted in 1994 
expi red . 

C O M P L A I N T S 

1. T h e app l i can t compla ined t h a t he was p r e v e n t e d from exerc i s ing 
the office of m e m b e r of the Na t iona l Counci l of the Slovak Republ ic and 
t h a t he h a d no effective r e m e d y at his disposal in this r e spec t . H e a l leged a 
viola t ion of Art ic le 3 of Protocol No. 1, t a k e n bo th a lone and in conjunct ion 
wi th Ar t ic le 13 of the Conven t ion . 

2. T h e app l ican t fu r the r compla ined u n d e r Ar t ic le 14 of the 
C o n v e n t i o n t h a t he was d i s c r i m i n a t e d aga ins t in t he en joyment of his 
r ight u n d e r Art ic le 3 of Protocol No. 1 in tha t he was not a p p o i n t e d a 
m e m b e r of t he Na t iona l Counc i l . 

3. Finally, t he appl ican t compla ined t h a t by a d o p t i n g Reso lu t ion no. 530 
of 5 F e b r u a r y 1997 and by re fus ing to q u a s h it af ter t he del ivery of t he 
C o n s t i t u t i o n a l C o u r t ' s decis ion of 7 J a n u a r y 1998, the N a t i o n a l Counci l 
v iola ted Art ic le 1 of t he Conven t ion . 

T H E L A W 

O n 13 J u l y 2000 the G o v e r n m e n t in fo rmed the C o u r t t h a t on 16 May 
2000 the pa r t i e s h a d r e a c h e d an a g r e e m e n t for a fr iendly s e t t l e m e n t of the 
case . T h e following a r e t he subs t an t ive t e r m s of the a g r e e m e n t : 

" I . T h e N a t i o n a l C o u n c i l of t h e S lovak R e p u b l i c s h a l l q u a s h i ts d e c i s i o n no . 5 3 0 of 
5 F e b r u a r y 1 9 9 7 a n d t h e G o v e r n m e n t sha l l i s s u e a p r e s s r e l e a s e e x p r e s s i n g t h e i r r e g r e t 
a b o u t t h e c a s e . 

2. The S lovak R e p u b l i c s h a l l [lay t h e a p p l i c a n t 1 , 1 1 0 , 4 3 6 S lovak k o r u n a s ( S K K ) a s 
c o m p e n s a t i o n for lost e a r n i n g s a n d o t h e r p e c u n i a r y d a m a g e . 

3 . T h e S lovak R e p u b l i c sha l l pay t h e a p p l i c a n t S K K 1 a s c o m p e n s a t i o n lor loss o f 

o p p o r t u n i t i e s a n d n o n - p e c u n i a r y d a m a g e . 

4 . T h e S lovak R e p u b l i c sha l l r e i m b u r s e t h e a p p l i c a n t ' s l e g a l c o s t s a m o u n t i n g to 

S K K 4 9 , 7 5 4 . 9 0 . 

5 . A f t e r t h e a b o v e p r o v i s i o n s h a v e b e e n c o m p l i e d w i t h , t h e a p p l i c a n t s h a l l w i t h d r a w 

his a p p l i c a t i o n n o . 4 3 7 3 0 / 9 8 a n d wa ive a n y f u r t h e r c l a i m s in r e s p e c t of t h e S lovak 

R e p u b l i c r e l a t e d to t h e facts o f t h e a p p l i c a t i o n . " 

O n 13 J u l y 2000 the G o v e r n m e n t in formed the C o u r t t h a t the s u m s set 
ou t in the a g r e e m e n t had b e e n paid to t he app l i can t . 

O n 27 O c t o b e r 2000 the G o v e r n m e n t i n fo rmed the C o u r t t h a t on 
22 S e p t e m b e r 2000 the N a t i o n a l Counci l of the Slovak Republ ic a d o p t e d 
Reso lu t ion no. 1045 by which it q u a s h e d Reso lu t ion no. 530 of 5 F e b r u a r y 



SPISÂK v. SLOVAKIA DECISION' (STRIKING O U T ) 499 

1997 and exp res sed its r e g r e t t h a t it had not compl ied wi th t h e 
C o n s t i t u t i o n a l C o u r t ' s f inding of 7 J a n u a r y 1998 d u r i n g the previous t e r m . 

O n 31 O c t o b e r 2000 the app l i can t in fo rmed the C o u r t t h a t t he case h a d 
b e e n resolved a n d t h a t he wished to w i t h d r a w the app l ica t ion . 

T h e C o u r t t akes no te t h a t following the a g r e e m e n t r e a c h e d be tween 
the pa r t i e s t he case has b e e n resolved a n d t h a t t he app l i can t does no t 
wish to p u r s u e the appl ica t ion (Article 37 § 1 (a) a n d (b) of t h e 
C o n v e n t i o n ) . It is satisfied t h a t respec t for h u m a n r igh ts as defined in 
the Conven t i on or its Protocols does not r e q u i r e t he e x a m i n a t i o n of t he 
appl ica t ion to be con t i nued (Article 37 § 1 in fine of t he C o n v e n t i o n ) . 

Accordingly, t he case should be s t ruck out of the list. 

For t he se r e a s o n s , t he C o u r t u n a n i m o u s l y 

Decides to s t r ike the app l ica t ion ou t of its list. 





S P I S A K c. S L O V A Q U I E 
(Requête n" 43730/98) 

D E U X I È M E S E C T I O N 1 

D É C I S I O N D U 7 D É C E M B R E 20(H)-

( R a d i a t i o n ) 

1. S i é g e a n t e n u n e c h a m b r e c o m p o s é e de M . C L . R o z a k i s , président, M . A . B . B a k a , 
M . G. B o n e l l o , M""' V . S t r â z n i c k â , M . P . L o r e n z e n , M . M . F i s c h b a c h , M . A. K o v l e r , juges, e t 
d e M . E. F r i b e r g h , greffier de section. 
2. T r a d u c t i o n ; o r i g i n a l a n g l a i s . 
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SOMMAIRE 

Refus du Parlement, au décès de l'un de ses membres, de désigner pour le 
remplacer le candidat qui était arrivé en deuxième posit ion sur la liste de 
son parti - quest ion réglée 

Article 37 § 1 a) 

Question réglée - Refus du Parlement, au décès de l'un de ses membres, de désigner pour le 
remplacer le candidat qui était arrivé en deuxième position sur la liste de son parti -
Annulation de la décision du Parlement - Regrets exprimés par le Gouvernement - Versement 
d'une indemnité et remboursement des frais 

* 
* * 

Le requérant arriva en deuxième position au nombre de voix sur la liste des 
candidats du Parti national slovaque dans la circonscription de Slovaquie 
orientale lors des élections législatives de 1994. Le candidat qui avait obtenu le 
plus de voix devint député (membre du Conseil national), les autres candidats sur 
la liste, au nombre desquels figurait le requérant, devenant des suppléants. A la 
suite du décès en décembre 1996 du membre élu, le parti désigna pour le 
remplacer un autre candidat, qui avait recueilli moins de suffrages que le 
requérant. Le Conseil national adopta une résolution prenant acte de cette 
décision. Le requérant adressa un recours à la Cour constitutionnelle, qui, 
en janvier 1998, jugea que le Conseil national avait violé les droits 
constitutionnels de l'intéressé et enfreint la loi sur les élections en ne le 
nommant pas député. A la suite de nouvelles élections législatives organisées en 
1998, le mandat des membres du Conseil national élus en 1994 vint à expiration. 

Article 3 du Protocole n" 1 : les parties ont conclu un règlement amiable prévoyant 
que le Conseil national annulera sa résolution, que le Gouvernement diffusera un 
communiqué de presse exprimant ses regrets et que le requérant obtiendra une 
indemnité et le remboursement de ses frais de justice : radiation du rôle. 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. Emi l Spisâk] est u n r e s so r t i s san t s lovaque né en 1956 
et r é s idan t à Kosice. Il est r e p r é s e n t é devan t la C o u r pa r M c J . Hav lâ t , 
avocat inscri t au b a r r e a u de Bra t i s lava . 

Les faits de la cause , tels qu ' i l s on t é t é exposés p a r les p a r t i e s , peuven t 
se r é s u m e r c o m m e sui t . 

Le P a r t i na t iona l s lovaque (Slovanskâ nârodnâ strana) avait fait f igurer le 
r e q u é r a n t p a r m i ses c a n d i d a t s à l 'é lect ion au Conse i l na t iona l (Nârodnâ 
rada) de la R é p u b l i q u e s lovaque lors des é lect ions législat ives de 1994. 
L ' in té ressé recuei l l i t 12,7 % des voix de p ré fé rence e x p r i m é e s , se p laçant 
a insi en seconde pos i t ion su r la l iste d e son p a r t i d a n s la r ég ion é lec to ra le 
de Slovaquie o r i e n t a l e . Le c a n d i d a t ar r ivé en p r e m i è r e posi t ion devint 
d é p u t é . Les a u t r e s c a n d i d a t s de la l is te , p a r m i lesque ls le r e q u é r a n t , 
dev in ren t des s u p p l é a n t s en v e r t u d e l ' a r t ic le 43 § 7 d e la loi é l ec to ra le . 
Le 12 d é c e m b r e 1996, le d é p u t é élu pour le Pa r t i na t iona l s lovaque dans 
la rég ion é lec tora le de Slovaquie o r i en t a l e vint à décéde r . 

Le 28 d é c e m b r e 1996, le r e q u é r a n t i n fo rma le p r é s i d e n t d u Consei l 
na t iona l q u ' e n ve r tu de l 'ar t ic le 48 § 2 de la loi é lec tora le il avait le droi t 
de r e m p l a c e r le d é p u t é décédé . Il ne reçu t a u c u n e r éponse . 

Le 5 février 1997, le Conse i l na t iona l a d o p t a u n e réso lu t ion (n° 530) 
d a n s laque l le il re levai t q u e le Pa r t i na t iona l s lovaque avai t dés igné une 
a u t r e p e r s o n n e p o u r occuper le siège vacan t . La p e r s o n n e en ques t i on 
avai t réco l té 4,3 % des voix de p ré fé rence émises en faveur du Pa r t i 
na t iona l s lovaque d a n s la rég ion é lec tora le de Slovaquie o r i en t a l e lors 
des é lect ions de 1994. 

Le 16 ju in 1997, le r e q u é r a n t fo rma u n recours d e v a n t la C o u r 
cons t i tu t ionne l l e (Ustavny Sud). Il y a l légua i t une violat ion de ses droi t s 
cons t i t u t i onne l s d a n s la m e s u r e où il avai t é té e m p ê c h é de r e m p l a c e r le 
d é p u t é décédé . 

Le 7 j a n v i e r 1998, la C o u r cons t i tu t ionne l l e j u g e a q u ' e n a d o p t a n t la 
réso lu t ion n" 530 du 5 février 1997 le Conse i l na t iona l avait violé le droit 
g a r a n t i au r e q u é r a n t p a r l ' a r t ic le 30 § 4 de la C o n s t i t u t i o n co mb i n é avec 
les a r t ic les 1 et 2 § 2 du m ê m e t ex t e . Elle cons idéra q u ' e n ne d é s i g n a n t pas 
le r e q u é r a n t c o m m e d é p u t é le Consei l na t iona l avait agi c o n t r a i r e m e n t à 
l 'ar t ic le 48 § 2 in fine de la loi é lec tora le comb iné avec l 'ar t ic le 42 § 4 du 
m ê m e t ex t e . Le Conse i l n a t i o n a l s 'é ta i t ainsi r e n d u coupab le de 
d i sc r imina t ion à l ' encon t r e du r e q u é r a n t et avait violé le p r inc ipe de 
légal i té . La C o u r cons t i tu t ionne l l e cons idé ra e n o u t r e qu ' i l i ncomba i t au 
Consei l na t iona l de d é d o m m a g e r le r e q u é r a n t sur la base de son a r r ê t . 
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Le 5 février 1998, le Conse i l na t i ona l re je ta un projet de réso lu t ion 
p roposan t l ' annu l a t i on des p a r t i e s l i t igieuses de la r é so lu t ion n" 530 d u 
5 février 1997. 

A la su i te des nouvel les é lec t ions législat ives t en u es en s e p t e m b r e 1998, 
le m a n d a t des m e m b r e s du Conse i l na t iona l é lus en 1994 vint à exp i ra t ion . 

G R I E F S 

1. Le r e q u é r a n t a l lègue qu ' i l a é té e m p ê c h é d ' e x e r c e r la fonct ion d e 
m e m b r e du Conse i l na t iona l de la R é p u b l i q u e s lovaque et qu ' i l ne 
disposai t d ' a u c u n recours effectif à cet éga rd . Il y voit u n e viola t ion de 
l 'ar t icle 3 du Protocole n" 1 cons idé ré i so lément et c o m b i n é avec 
l 'ar t icle 13 de la Conven t i on . 

2. Le r e q u é r a n t sou t i en t en o u t r e , sur le t e r r a i n de l 'ar t ic le 14 de la 
C o n v e n t i o n , qu ' i l a fait l 'objet d ' une d i s c r imina t i on d a n s la j ou i s sance 
des dro i t s g a r a n t i s pa r l 'ar t icle 3 du Protocole n° 1 en ce qu ' i l n ' a pas é té 
dés igné m e m b r e d u Conse i l n a t i o n a l . 

3 . Enfin, le r e q u é r a n t cons idère q u ' e n a d o p t a n t la réso lu t ion n" 530 du 
5 février 1997 et en re fusant de l ' annu le r ap r è s la décis ion r e n d u e pa r la 
C o u r cons t i tu t ionne l l e le 7 j a n v i e r 1998 le Conse i l na t iona l a violé 
l 'ar t ic le 1 de la Conven t ion . 

E N D R O I T 

Le 13 ju i l l e t 2000, le G o u v e r n e m e n t a in fo rmé la C o u r q u e les pa r t i e s 
ava ien t conclu un r è g l e m e n t a m i a b l e de l 'affaire le 16 ma i 2000. 

Voici la t e n e u r de l 'accord en ques t i on : 

« 1. L e C o n s e i l n a t i o n a l de la R é p u b l i q u e s l o v a q u e a n n u l e r a s a d é c i s i o n n" 5 3 0 d u 

5 f év r i e r 1997, et le G o u v e r n e m e n t d i f fu se r a un c o m m u n i q u é d e p r e s s e e x p r i m a n t ses 

r e g r e t s c o n c e r n a n t l ' a f f a i r e . 

2 . L a R é p u b l i q u e s l o v a q u e v e r s e r a a u r e c p i é r a n t 1 110 4 3 6 c o u r o n n e s s l o v a q u e s 

( S K K ) p o u r l a p e r t e d e r e v e n u s et les a u t r e s d o m m a g e s m a t é r i e l s s u b i s p a r lui . 

3 . L a R é p u b l i q u e s l o v a q u e v e r s e r a a u r e q u é r a n t 1 S K K p o u r p e r t e d e c h a n c e s e t 

p o u r d o m m a g e m o r a l . 

4 . L a R é p u b l i q u e s l o v a q u e r e m b o u r s e r a a u r e q u é r a n t ses f ra is j u d i c i a i r e s à h a u t e u r 

d e 49 754 ,90 S K K . 

5. U n e fois les c l a u s e s c i - d e s s u s m i s e s e n œ u v r e , le r e q u é r a n t se d é s i s t e r a d e sa 

r e q u ê t e n" 4 3 7 3 0 / 9 8 et r e n o n c e r a à t o u s a u t r e s g r i e f s q u ' i l p o u r r a i t f a i re à la 

R é p u b l i q u e s l o v a q u e e n r a p p o r t a v e c les fa i t s d e la r e q u ê t e . » 

Le 13 ju i l l e t 2000, le G o u v e r n e m e n t a in fo rmé la C o u r q u e les s o m m e s 
ind iquées d a n s l 'accord ava ien t é t é ve r sées au r e q u é r a n t . 
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Le 27 oc tobre 2000, le G o u v e r n e m e n t a in formé la C o u r que le 
22 s e p t e m b r e 2000 le Conse i l n a t i o n a l d e la R é p u b l i q u e s lovaque avai t 
a d o p t é une réso lu t ion (n" 1045) d a n s laquel le il déc l a ra i t a n n u l e r la 
réso lu t ion n" 530 du 5 février 1997 et r e g r e t t a i t de ne pas s ' ê t re conformé 
p e n d a n t la m a n d a t u r e exp i rée à l ' a r rê t r e n d u pa r la C o u r 
cons t i t u t ionne l l e le 7 j a n v i e r 1998. 

Le 31 oc tobre 2000, le r e q u é r a n t a informé la C o u r q u e l 'affaire avait 
é té réso lue et qu ' i l souha i t a i t se dés i s t e r de sa r e q u ê t e . 

La C o u r p r e n d ac te de ce q u ' à la su i te de l 'accord i n t e rvenu e n t r e les 
p a r t i e s le l i t ige est résolu et d e ce q u e le r e q u é r a n t ne s o u h a i t e pas 
poursu iv re la p r o c é d u r e (ar t ic le 37 § 1 a) et b) de la C o n v e n t i o n ) . Elle 
cons idère q u e le respec t des dro i t s de l ' h o m m e g a r a n t i s p a r la 
C o n v e n t i o n et ses Pro tocoles n 'exige pas qu 'e l le poursu ive l ' e x a m e n de la 
r e q u ê t e (ar t ic le 37 § 1 in fine de la C o n v e n t i o n ) . 

En c o n s é q u e n c e , il y a l ieu de r aye r l 'affaire d u rôle . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Décide d e rayer la r e q u ê t e du rôle . 





C A M P M A N Y Y D I E Z D E R E V E N G A 
E T L O P E Z - G A L I A C H O P E R O N A c. E S P A G N E 

(Requête n" 54224100) 

Q U A T R I È M E S E C T I O N 1 

D É C I S I O N D U 1 2 DÉCEMBRE 2000 2 

1. S i é g e a n t e n u n e c h a m b r e c o m p o s é e d e M . G. R e s s , président, M . A. P a s t o r R i d r u e j o 
M . L. Ca f l i s ch , M . J . M a k a r c z y k , M . I. C a b r a i B a r r e t o , M m e N. Va j i é , M . M . P e l l o n p à â , juges 
et d e M . V. B e r g e r , greffier de section. 
2. T e x t e f r a n ç a i s o r i g i n a l . 





DÉCISION CAMPMANY Y DIEZ DE REVENGA 
ET LOPEZ-GALIACHO PERONA C . ESPAGNE 

511 

SOMMAIRE1 

Condamnation civile pour atteinte au droit à l'honneur et au respect de la 
vie privée d'une aristocrate et de son époux 

Article 10 

Liberté de communiquer des informations - Condamnation civile pour atteinte au droit à 
l'honneur et au respect de la vie privée d'une aristocrate et de son époux - Liberté de la presse -
Devoirs et responsabilités de la presse - Protection des droits d'autrui - Nécessaire dans une 
société démocratique - Marge d'appréciation - Reportages visant la vie privée de personnalités 
-Absence de débat d'intérêt public - Décisions nationales ménageant un juste équilibre entre les 
intérêts en présence 

* * 

Les requérants sont membres de la rédaction d'un magazine d'information. Ils 
publièrent deux reportages concernant une liaison adultère supposée entre une 
duchesse et un banquier et illustrés par des photographies compromettantes des 
personnes impliquées et de leurs familles. La duchesse et son époux, lequel était 
également visé par ces reportages, actionnèrent les requérants devant le tribunal 
civil sur la base de la loi sur la protection du droit à l'honneur, à l'intimité 
personnelle et familiale et à l'image. Le tribunal reconnut qu'il y avait ingérence 
illégitime dans le droit à l 'honneur et au respect de la vie privée de la duchesse et 
de son époux. Il reprocha notamment aux requérants l'usage de termes 
provocateurs ou méprisants et l'insinuation de faits sur lesquels il n'existait pas 
le moindre indice. Il les condamna à insérer le texte intégral du jugement dans 
leur magazine et à réparer financièrement le dommage subi. La cour d'appel et 
le Tribunal suprême confirmèrent le jugement, le dernier soulignant que les 
reportages avaient recherché le scandale et le sensationnel sans intention aucune 
de former une opinion publique saine. Le Tribunal constitutionnel rejeta le 
recours des requérants relevant qu'ils avaient transgressé les limites de l'exercice 
légitime de la liberté d'expression par la diffusion de faits appartenant strictement 
à la vie privée des intéressés et illustrés par des photographies de ces derniers et de 
leurs parents décrits en des termes indiscutablement injurieux ou offensants. 

Article 10: l'ingérence était prévue par la loi, visait un but légitime - à savoir la 
protection des droits d'autrui - et était nécessaire dans une société démocratique 
pour protéger ces droits. Ainsi que les juridictions nationales l'ont justement 
relevé, les reportages incriminés, qui se focalisaient sur des aspects purement 
privés de la vie des personnes mises en cause, n'ont pas contribué à un 
quelconque débat d'intérêt général pour la société, malgré la notoriété des 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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intéressés. Les juridictions nationales ont apprécié les droits en cause, à savoir le 
droit à la liberté de communiquer des informations ainsi que la protection de la 
réputation d'autrui, sur la base de décisions amplement motivées. En bref, en 
l'espèce, un juste équilibre a été ménagé entre les différents intérêts en 
présence: défaut manifeste de fondement. 

Jurisprudence citée par la Cour 
Handyside c. Royaume-Uni, arrêt du 7 décembre 1976, série A n" 24 
Jersild c. Danemark, arrêt du 23 septembre 1994, série A n" 298 
Prager et Oberschlick c. Autriche, arrêt du 26 avril 1995, série A n" 313 
Goodwin c. Royaume-Uni, arrêt du 27 mars 1996, Recueil des arrêts et décisions 1996-11 
De Haes et Gijsels c. Belgique, arrêt du 24 février 1997, Recueil 1997-1 
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(...) 

E N F A I T 

Les r e q u é r a n t s [M. J a i m e C a m p m a n y y Diez de R e v e n g a et M . J u a n 
Luis Lopez-Gal iacho P e r o n a ] sont des r e s so r t i s san t s e spagno l s , nés 
r e s p e c t i v e m e n t en 1925 et 1961 et r é s idan t à M a d r i d . Ils sont r e p r é s e n t é s 
devan t la C o u r pa r M " G. R e g a l a d o Nores et M. Ol lé Sese, avocats au 
b a r r e a u de M a d r i d . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Le p r e m i e r r e q u é r a n t est d i r e c t e u r du m a g a z i n e d ' i n fo rma t ion Epoca et 
r e p r é s e n t a n t légal de la société qu i éd i te la revue . Le second r e q u é r a n t est 
j o u r n a l i s t e . 

D a n s son éd i t ion d u 4 m a r s 1991, le m a g a z i n e Tribuna se r é fé ra dans sa 
r u b r i q u e « L ' œ i l i nd i s c r e t» à ce q u ' u n j o u r n a l i s t e de ce t t e r evue appe la 
« u n e nouvel le affaire de j u p o n s e n t r e u n e s é d u i s a n t e a r i s t o c r a t e et u n 
b a n q u i e r de ce p a y s » , a insi q u ' à l ' ex is tence de p h o t o s i m m o r t a l i s a n t la 
r e n c o n t r e d a n s u n hôtel m a d r i l è n e . P lus ieurs m é d i a s se f i rent l 'écho de 
ce t t e r u m e u r sans toutefois d o n n e r l ' ident i té des p e r s o n n e s mises en 
cause d a n s l ' in format ion d o n n é e p a r Tribuna. 

Le 12 m a r s 1991, la j o u r n a l i s t e C H . , d a n s une émiss ion de R a d i o 4 de 
Rad io nac ional de E s p a n a in t i tu l ée « C a r m e n de n u i t » , i nvoquan t la 
r u m e u r en ques t i on avec le d i r e c t e u r du p r o g r a m m e , n o m m a la duchesse 
de M . et E.B. c o m m e é t a n t les p r o t a g o n i s t e s d e « la fameuse r o m a n c e 
e n t r e l ' a r i s toc ra t e et le b a n q u i e r , tous deux m a r i é s avec de n o m b r e u x 
e n f a n t s » et p réc isa le nom des conjoints des in t é re s sés . 

D a n s son n u m é r o du 25 m a r s 1991, le m a g a z i n e Epoca, d i r igé par le 
p r e m i e r r e q u é r a n t , publ ia u n ar t ic le s igné pa r le second r e q u é r a n t 
c o n c e r n a n t ce t t e l iaison a d u l t é r i n e supposée . Sur la couve r tu r e du 
m a g a z i n e a p p a r a i s s a i e n t des pho tos des deux p e r s o n n e s mises en cause , 
avec la l égende s u i v a n t e : « R e l a t i o n p r é s u m é e e n t r e [E.B.] et la duchesse 
de [M.] : u n nouveau scanda le é c l a t e » . D a n s le r e p o r t a g e de q u a t r e pages , 
i l lus t ré p a r d e u x p h o t o s des p e r s o n n e s imp l iquées d a n s ce t t e p r é t e n d u e 
l iaison ainsi q u e pa r des pho tos de leurs famil les , le second r e q u é r a n t fit 
a l lus ion aux r u m e u r s p r o p a g é e s p a r les méd ia s sur l 'idylle et i nd iqua que 
l ' iden t i t é des p e r s o n n e s i m p l i q u é e s avai t é té d o n n é e pa r Rad io nac iona l de 
E s p a n a . Il é ta i t é g a l e m e n t fait r é fé rence à l ' in format ion p a r u e d a n s u n 
a u t r e m a g a z i n e . 

L 'a r t i c le décr ivai t l ' époux de la d u c h e s s e de M. c o m m e u n h o m m e 
d é b o n n a i r e et r ep le t , q u e ses anc iens c a m a r a d e s d 'école avaient 
s u r n o m m é el platillo (la soucoupe) . Puis , ap r è s avoir n o m m é les enfan t s 
de la duches se de M. et E.B. et évoqué leurs act ivi tés profess ionnel les , il 
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a j o u t a i t : « les liens fami l iaux font q u e c e t t e saga r e s semble a u x sér ies de 
télévision a m é r i c a i n e s . » L 'a r t ic le r e p r e n a i t des p ropos p a r u s d a n s une 
a u t r e r evue , selon lesquels «le nid d ' a m o u r du couple mys t é r i eux [é ta i t ] 
un hôtel l uxueux de M a d r i d où le p h o t o g r a p h e [1'] a [va i t ] su rp r i s d a n s 
deux s i tua t ions c o m p r o m e t t a n t e s » , la p r e m i è r e à l ' en t r ée de l 'hôtel et la 
seconde lors d ' une r e n c o n t r e r o m a n t i q u e d a n s les couloirs de l 'hôte l . Le 
r e p o r t a g e é ta i t i l lus t ré pa r les paro les de c e r t a i n e s c h a n s o n n e t t e s 
pa i l l a rdes ayan t t ra i t à des f e m m e s , non s e u l e m e n t à des cou r t i s anes , 
mais auss i à des duchesses qu i finissaient pa r o b t e n i r le « B u t i n » (Botín, 
u n e a l lus ion au nom de E.B.) et a p p r e n d r e aux Phi l ipp ines les t e c h n i q u e s 
du plaisir , et qui c o u r a i e n t ap r è s les b a n q u i e r s et s 'en d o n n a i e n t à 
c œ u r j o i e ; les q u a l i t é s de l eu rs p a r t e n a i r e s ava ien t peu d ' i m p o r t a n c e , 
pu i sque ces f e m m e s n ' é t a i e n t i n t é r e s sées q u e pa r l ' a rgen t , c 'es t -à-di re le 
« But in ». 

P a r a i l leurs , d a n s un a u t r e n u m é r o du m a g a z i n e en d a t e du l e l avril 
1991, un d e u x i è m e r e p o r t a g e du second r e q u é r a n t é ta i t publ ié avec pour 
t i t re en c o u v e r t u r e : « L ' é n i g m e du b a n q u i e r et de l ' a r i s toc ra te se 
p o u r s u i t ; [E.B.] et la duches se de [M.] d é m e n t e n t t o u t e r e l a t i o n » . Aux 
pages 12 et 17 a p p a r a i s s a i e n t deux g r a n d e s p h o t o g r a p h i e s du couple . 
L 'h i s to r ique de l 'affaire é ta i t ensu i t e r e t r a c é et le j o u r n a l évoquai t la 
t en t a t i ve de saisie du m a g a z i n e Epoca de la p a r t de E.B. et les a u t r e s 
ac t ions j ud i c i a i r e s i n t rodu i t e s pa r ce d e r n i e r . En o u t r e , le m a g a z i n e 
précisa i t q u ' e n fait, les photos c o m p r o m e t t a n t e s n ' ava ien t tou jours pas 
é té pub l iées . 

En c o n s é q u e n c e de ce qui p r écède , la duchesse de M. et son époux 
e n g a g è r e n t d e v a n t le j u g e de p r e m i è r e i n s t ance n" 1 1 de Madr id u n e 
ac t ion civile à l ' encon t re des r e q u é r a n t s ainsi q u e de deux j o u r n a l i s t e s de 
Rad io nac iona l de E s p a ñ a en app l ica t ion de la loi o r g a n i q u e n" 1/82 du 
5 m a i 1982 sur la p ro t ec t i on du droi t à l ' honneu r , à l ' in t imi té pe r sonne l l e 
et famil ia le et à l ' image . 

Pa r un j u g e m e n t con t r ad i c to i r e du 4 d é c e m b r e 1992, le j u g e d e 
p r e m i è r e ins tance n" 11 de M a d r i d accueil l i t f avo rab lemen t l 'act ion civile 
i n t e n t é e pa r les d e m a n d e u r s et e s t i m a qu ' i ls ava ien t é t é v ic t imes d ' une 
ingé rence i l légi t ime d a n s l 'exercice de leur dro i t à l ' h o n n e u r et au 
respec t de leur vie p r ivée . 

Le j u g e de p r e m i è r e i n s t ance mot iva son j u g e m e n t n o t a m m e n t c o m m e 
suit : 

« T r o i s : L ' h o n n e u r , e n t a n t q u ' a u t h e n t i q u e d r o i t d e la p e r s o n n a l i t é , p e u t ê t r e a t t e i n t 

p a r d e s a c t e s ou i n g é r e n c e s (...) e n t r a î n a n t u n e p e r t e d ' e s t i m e d e la p e r s o n n e p a r ses 

c o n c i t o y e n s ( a s p e c t object i f ) ou b i e n u n e d é v a l o r i s a t i o n de l ' idée q u e l 'on a d e s o i - m ê m e 

( a s p e c t s u b j e c t i f ) . L ' a r t i c l e 18 d e l ' a c t u e l l e C o n s t i t u t i o n lui c o n f è r e le r a n g d e d r o i t 

f o n d a m e n t a l e t m ê m e si l ' a r t i c l e 20 d e la Loi f o n d a m e n t a l e r e c o n n a î t e t p r o t è g e la 

l i b e r t é d ' e x p r e s s i o n , c e t t e d e r n i è r e t r o u v e u n e l i m i t e , e n p a r t i c u l i e r d a n s le d r o i t à 

l 'honneur, à l ' intimité e t à l'image (...) 
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(...) 

C i n q : L ' i n f o r m a t i o n d i f fusée p a r R a d i o 4 et p a r le m a g a z i n e Epoca e o n s t i t u e u n e 

i n t o l é r a b l e i n g é r e n c e d a n s l ' h o n n e u r d e s d e m a n d e u r s qu ' i l r e v i e n t a u x t r i b u n a u x d e 

r é p a r e r (...) en fixant les l i m i t e s d u d r o i t d ' i n f o r m e r et d e la l i b e r t é d ' e x p r e s s i o n , 

p i l i e r s de t o u t e d é m o c r a t i e . P o u r p r o c é d e r à la t â c h e d é l i c a t e c o n s i s t a n t à p e s e r les 

d i f f é r e n t e s c i r c o n s t a n c e s e n p r é s e n c e o u , s u i v a n t le t e r m e a n g l o - s a x o n , a u balancing, 

se lon l e q u e l les d i f f é r e n t e s c i r c o n s t a n c e s s u s c e p t i b l e s d e q u a l i f i c a t i o n j u r i d i q u e d o i v e n t 

ê t r e m i s e s e n b a l a n c e p o u r d é t e r m i n e r l e q u e l d e s d r o i t s e n l i t ige d o i t p r é v a l o i r , le d ro i t 

d ' i n f o r m e r ou le d r o i t a u r e s p e c t d e l ' h o n n e u r , d e l ' i n t i m i t é ou d e l ' i m a g e d ' u n t i e r s (...) 

la j u r i s p r u d e n c e a é t a b l i u n e s é r i e de p r i n c i p e s d e v a n t g u i d e r le j u g e c h a r g é de 

d é t e r m i n e r si la c o n d u i t e d e s d é f e n d e u r s es t ou n o n i l l ic i te . 

Six : (...) E n ce q u i c o n c e r n e la p u b l i c a t i o n é c r i t e , le r e p r é s e n t a n t d e s d é f e n d e u r s l iés 

a u m a g a z i n e Epoca fait h a b i l e m e n t va lo i r q u e les r e p o r t a g e s n ' o n t fait q u e t r a n s m e t t r e 

« u n e i n f o r m a t i o n j o u r n a l i s t i q u e » à ses l e c t e u r s , e n t a n t q u e s i m p l e s « d é p o s i t a i r e s d e 

l ' a c t u a l i t é » c r é é e p a r d ' a u t r e s . Si c e t t e a f f i r m a t i o n c o r r e s p o n d à la v é r i t é p u i s q u ' e n 

s u b s t a n c e il n 'y a r i e n d e l e u r p r o p r e c r u d a n s le m a g a z i n e , c e l a n e p e u t n é a n m o i n s 

j u s t i f i e r la c o n d u i t e d e ces d é f e n d e u r s c a r il l e u r r e v e n a i t é g a l e m e n t d e r e c h e r c h e r la 

v é r i t é a v e c d i l i g e n c e (...) d e s lors q u e les r e p o r t a g e s ne se b o r n a i e n t p a s à r e p r o d u i r e ce 

q u i a v a i t é t é p r o p a g é p a r d ' a u t r e s m a i s q u ' i l s o n t é t é p u b l i é s sous u n h a b i l l a g e 

s c a n d a l e u x ou s e n s a t i o n n e l . 

S e p t : U n d é t a i l i m p o r t a n t , e t q u i c o n c e r n e t ous les d é f e n d e u r s , est le fait 

i n c o n t e s t a b l e q u e les d e m a n d e u r s ne s o n t p a s d e s p e r s o n n a l i t é s p u b l i q u e s q u i , a ins i 

q u e l'a i n d i q u é le T r i b u n a l c o n s t i t u t i o n n e l , b é n é f i c i e n t d ' u n e p r o t e c t i o n 

c o n s t i t u t i o n n e l l e r é d u i t e p a r r a p p o r t à l ' é t e n d u e de la l i b e r t é d ' i n f o r m e r s u r l e u r s 

a c t i v i t é s p r é s e n t a n t u n i n t é r ê t g é n é r a l ou u n e u t i l i t é s o c i a l e . (...) L e s d e m a n d e u r s 

n ' o n t p a s l i b r e m e n t chois i la c o n d i t i o n d e p e r s o n n a l i t é s p u b l i q u e s e l , s ' ils o n t u n e 

c e r t a i n e i m p o r t a n c e s o c i a l e , c ' e s t m a l g r é e u x , p u i s q u ' i l n ' a p p a r a î t p a s ni n ' a é t é p r o u v é 

q u ' i l s a i e n t é t é f a v o r a b l e s à la p u b l i c i t é d o n n é e à l e u r s v ies (...) » 

Aprè s avoir e x a m i n é d a n s un a u t r e cons idé ran t le c o n t e n u des 
r e p o r t a g e s , le j u g e conclut que « l ' u sage i n t e n t i o n n e l l e m e n t 
d i s p r o p o r t i o n n é de t e r m e s p rovoca t eu r s ou m é p r i s a n t s ou encore les 
ins inua t ions voilées c o n c e r n a n t des faits sur lesquels il n ' ex i s t e pas le 
m o i n d r e indice cons t i t uen t des p r a t i q u e s illicites don t le m a g a z i n e Epoca 
s 'est m a n i f e s t e m e n t r e n d u coupab l e» . 

En c o n s é q u e n c e , le j u g e c o n d a m n a les r e q u é r a n t s à i n sé r e r dans le 
m a g a z i n e Epoca le t ex t e i n t é g r a l du j u g e m e n t p rononcé avec les m ê m e s 
c a r a c t è r e s t y p o g r a p h i q u e s q u e ceux ut i l isés pour le r e p o r t a g e , d a n s la 
m ê m e r u b r i q u e , et avec l ' annonce du j u g e m e n t sur la c o u v e r t u r e du 
m a g a z i n e . Q u a n t à Rad io nac iona l de E s p a ñ a , elle fut c o n d a m n é e à 
diffuser le t ex t e du j u g e m e n t sur ses ondes d a n s le c ad re du m ê m e 
p r o g r a m m e . Les r e q u é r a n t s a insi q u e Rad io nac ional de E s p a ñ a furent 
é g a l e m e n t c o n d a m n é s à r é p a r e r le d o m m a g e subi p a r les v ic t imes , selon 
u n m o n t a n t à d é t e r m i n e r d a n s la p h a s e d ' exécu t ion du j u g e m e n t , su r les 
f o n d e m e n t s qu i se d é g a g e a i e n t de celui-ci. 
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Les r e q u é r a n t s i n t e r j e t è r e n t appe l devan t YAudiencia Provincial de 
M a d r i d qu i , pa r un a r r ê t du 26 j a n v i e r 1996, les d é b o u t a et conf i rma la 
décis ion e n t r e p r i s e . 

Le pourvoi en cassa t ion fut re je té le 24 s e p t e m b r e 1998 p a r le T r i b u n a l 
s u p r ê m e . Celui-ci e s t i m a q u e les j u g e s du fond ava ien t c o r r e c t e m e n t 
app réc i é les faits l i t igieux et n ' ava i en t a u c u n e m e n t enfre in t le dro i t 
cons t i t u t ionne l des r e q u é r a n t s à c o m m u n i q u e r ou d o n n e r des 
in fo rma t ions vé r id iques . Il a jou ta q u e la l ibe r té d ' express ion avait pour 
l imi te l 'obl igat ion d 'év i te r tou t ce qui pouvai t ê t r e in jur ieux ou offensant 
et inut i le p o u r l 'exposi t ion des idées, opinions ou j u g e m e n t s de va leur . O r 
le r e p o r t a g e en q u e s t i o n avai t r e c h e r c h é le s canda le , le s ensa t i onne l , sans 
a u c u n e i n t e n t i o n de fo rmer u n e opin ion pub l ique sa ine . 

I n v o q u a n t les a r t ic les 24 (droit à u n procès équ i t ab le ) et 20 (droi t à la 
l iber té d ' express ion et d ' i n fo rma t ion) de la C o n s t i t u t i o n , les r e q u é r a n t s 
p r é s e n t è r e n t un recours cVamparo devan t le T r i b u n a l c o n s t i t u t i o n n e l . P a r 
u n e décision du 14 ju i l l e t 1999, not if iée aux r e q u é r a n t s le 23 ju i l l e t 1999, 
la h a u t e j u r id i c t ion re je ta le r ecour s p o u r défau t de f o n d e m e n t . Q u a n t au 
gr ief t i ré de l ' a r t ic le 20 de la C o n s t i t u t i o n , elle d é c l a r a : 

«( . . . ) C o n c r è t e m e n t , en ce q u i c o n c e r n e ce q u ' o n a p p e l l e u n « r e p o r t a g e n e u t r e » , ce 

T r i b u n a l a a f f i r m é d a n s s o n a r r ê t 2 3 2 / 1 9 9 3 , c i t é p a r les r e q u é r a n t s e n arnparo q u e 

« l o r s q u e les d é c l a r a t i o n s d ' u n t i e r s s o n t d i v u l g u é e s p a r u n m o y e n d e c o m m u n i c a t i o n 

d e t e l l e s o r t e q u ' i l e n r é s u l t e u n e i n g é r e n c e d a n s les d r o i t s r e c o n n u s à l ' a r t i c l e 18.1 de 

la C o n s t i t u t i o n e s p a g n o l e , p a r e i l l e d i v u l g a t i o n n e p e u t b é n é f i c i e r d e la p r o t e c t i o n 

d é c o u l a n t d e l ' a r t i c l e 20.1 de la C o n s t i t u t i o n e s p a g n o l e q u e si, d ' u n e p a r t , la v é r a c i t é 

d e s d é c l a r a t i o n s a t t r i b u é e s a u x t i e r s s o n t p r o u v é e s et q u e , d ' a u t r e p a r t , ce s 

d é c l a r a t i o n s (...) on t t r a i t à d e s fa i t s ou c i r c o n s t a n c e s d ' i m p o r t a n c e p u b l i q u e » . E n 

o u t r e , d a n s l ' a r r ê t 4 1 / 1 9 9 4 (. . .) , il est a j o u t é e x p r e s s é m e n t q u ' « u n r e p o r t a g e de type ou 

c o n t e n u n e u t r e p e u t c e s s e r d e l ' ê t r e si lui s o n t a t t r i b u é e s d e s d i m e n s i o n s i n f o r m a t i v e s 

e n c o n t r a d i c t i o n d a n s les fa i t s a v e c la f o n c t i o n d e s i m p l e t r a n s m i s s i o n d u m e s s a g e » 

( a t t e n d u 4 d e l ' a r r ê t ) . A ins i d o n c , l ' a p p r é c i a t i o n d e s d r o i t s c o n s t i t u t i o n n e l s en l i t i ge , 

e f f e c t u é e e n l ' e s p è c e d a n s l ' a r r ê t d u T r i b u n a l s u p r ê m e p o u r c o n f i r m e r les d é c i s i o n s 

r e n d u e s p a r le j u g e d e p r e m i è r e i n s t a n c e et VAudiencia Provincial, es t c o n f o r m e à la 

j u r i s p r u d e n c e c i t é e c i - d e s s u s . E n ef fe t , l ed i t a r r ê t (...) ne n i e p a s q u e l ' i n f o r m a t i o n 

d o n n é e p a r le m a g a z i n e Epoca, e n t a n t q u e t r a n s c r i p t i o n de l ' i n f o r m a t i o n d i f fusée p a r 

R a d i o n a c i o n a l , r e m p l i s s a i t la c o n d i t i o n f o r m e l l e d e v é r a c i t é t e l l e q u ' e x p o s é e d a n s 

l ' a r r ê t 2 3 2 / 1 9 9 3 . T o u t e f o i s , a p r è s s ' ê t r e l ivré à u n e a p p r é c i a t i o n t o u t à fait r a i s o n n a b l e 

d e s c i r c o n s t a n c e s d e l ' a f fa i re , le T r i b u n a l e x c l u t q u e l a d i t e i n f o r m a t i o n a i t e u é g a l e m e n t 

l ' a s p e c t i n d i s p e n s a b l e d ' i n t é r ê t g é n é r a l s u s c e p t i b l e de la l é g i t i m e r , d è s lo r s q u ' e l l e 

é v o q u a i t u n fait a u s s i i n t i m e q u ' u n e r e l a t i o n a m o u r e u s e p r é s u m é e e n t r e d e u x 

p e r s o n n e s d o n t la vie p u b l i q u e , à s u p p o s e r q u e l 'on p u i s s e c o n s i d é r e r q u ' e l l e e x i s t e , 

n ' a v a i t j a m a i s e m p i é t é s u r la vie s e n t i m e n t a l e . C e l a r e n d in ju s t i f i ab l e (...) la d i f fus ion 

d e c e r t a i n s fa i t s r e l e v a n t s t r i c t e m e n t d e la vie p r i v é e d e s i n t é r e s s é s , i l l u s t r é s p a r d e s 

p h o t o g r a p h i e s d e ces d e r n i e r s e t d e m e m b r e s d e l e u r f a m i l l e , e t d é c r i t s à c e r t a i n s 

m o m e n t s e n d e s t e r m e s i n d i s c u t a b l e m e n t i n j u r i e u x ou o f f e n s a n t s . C ' e s t p r é c i s é m e n t 

c e t t e d e r n i è r e o b s e r v a t i o n f o r m u l é e d a n s l ' a r r ê t d u T r i b u n a l s u p r ê m e a u su je t d e 

la l i b e r t é d ' i n f o r m a t i o n q u i a i n c i t é é g a l e m e n t le j u g e à e s t i m e r q u e le r e p o r t a g e 

e n q u e s t i o n ava i t t r a n s g r e s s é les l i m i t e s d e l ' e x e r c i c e l é g i t i m e d e la l i b e r t é 
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d ' e x p r e s s i o n (.. .). C e t t e a p p r é c i a t i o n es t p l e i n e m e n t c o n f o r m e à la j u r i s p r u d e n c e 

c o n s t i t u t i o n n e l l e a p p l i c a b l e e n la m a t i è r e (...) » 

B. Le dro i t i n t e r n e p e r t i n e n t 

A r t i c l e 2 0 d e la C o n s t i t u t i o n 

« 1. Les d r o i t s s u i v a n t s s o n t r e c o n n u s e t p r o t é g é s : 

a ) d r o i t d ' e x p r i m e r et de d i f fuse r l i b r e m e n t d e s p e n s é e s , i d é e s et o p i n i o n s 
o r a l e m e n t , p a r é c r i t ou p a r t o u t a u t r e m o y e n d e r e p r o d u c t i o n ; 

( • • • ) 

d ) d r o i t d e c o m m u n i q u e r e t r e c e v o i r l i b r e m e n t d e s i n f o r m a t i o n s v é r i d i q u e s p a r t o u t 
m o y e n de d i f fus ion . (...) 

2. L ' e x e r c i c e de ces d r o i t s n e p e u t ê t r e r e s t r e i n t p a r a u c u n e c e n s u r e p r é a l a b l e . 

(...) 

4 . C e s l i b e r t é s t r o u v e n t l e u r s l i m i t e s d a n s le r e s p e c t d e s d r o i t s r e c o n n u s d a n s c e 

T i t r e , e t d a n s les d i s p o s i t i o n s d e s t e x t e s d ' a p p l i c a t i o n , t o u t p a r t i c u l i è r e m e n t d a n s le 

r e s p e c t d e s d r o i t s à l ' h o n n e u r , à la v ie p r i v é e , à l ' i m a g e e t à la p r o t e c t i o n d e la j e u n e s s e 

et de l ' e n f a n c e . » 

GRIEF 

I n v o q u a n t l 'ar t ic le 10 d e la C o n v e n t i o n , les r e q u é r a n t s se p l a ignen t de 
la viola t ion de leur droi t à la l ibe r té d ' express ion en ce q u e la 
c o n d a m n a t i o n p rononcée p a r les t r i b u n a u x espagnols é t a i t injustifiée et 
d i s p r o p o r t i o n n é e pa r r a p p o r t au bu t l ég i t ime poursuivi . 

EN DROIT 

Les r e q u é r a n t s se p l a i g n e n t d ' une a t t e i n t e à l eu r dro i t à la l iber té 
d ' express ion en ce q u e la c o n d a m n a t i o n p r o n o n c é e p a r les j u r id i c t ions 
espagnoles é ta i t injustif iée et d i s p r o p o r t i o n n é e p a r r a p p o r t au but 
poursuiv i . Ils i nvoquen t l ' a r t ic le 10 de la C o n v e n t i o n , ainsi libellé : 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é d ' e x p r e s s i o n . C e d r o i t c o m p r e n d l a l i b e r t é 

d ' o p i n i o n et la l i b e r t é d e r e c e v o i r o u d e c o m m u n i q u e r d e s i n f o r m a t i o n s ou d e s i d é e s 

s a n s q u ' i l p u i s s e y avo i r i n g é r e n c e d ' a u t o r i t é s p u b l i q u e s et s a n s c o n s i d é r a t i o n d e 

f r o n t i è r e . L e p r é s e n t a r t i c l e n ' e m p ê c h e p a s les E t a t s de s o u m e t t r e les e n t r e p r i s e s d e 

r ad iod i f fu s ion , de c i n é m a ou d e t é l év i s ion à u n r é g i m e d ' a u t o r i s a t i o n s . 

2. L ' e x e r c i c e de ces l i b e r t é s c o m p o r t a n t d e s d e v o i r s et d e s r e s p o n s a b i l i t é s p e u t ê t r e 

s o u m i s à c e r t a i n e s f o r m a l i t é s , c o n d i t i o n s , r e s t r i c t i o n s o u s a n c t i o n s p r é v u e s p a r la loi, q u i 

c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s u n e s o c i é t é d é m o c r a t i q u e , à l a s é c u r i t é 

n a t i o n a l e , à l ' i n t é g r i t é t e r r i t o r i a l e ou à la s û r e t é p u b l i q u e , à la d é f e n s e de l ' o r d r e et à 

la p r é v e n t i o n d u c r i m e , à la p r o t e c t i o n d e la s a n t é o u d e la m o r a l e , à la p r o t e c t i o n de l a 
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r é p u t a t i o n ou d e s d r o i t s d ' a u t r u i , p o u r e m p ê c h e r la d i v u l g a t i o n d ' i n f o r m a t i o n s 

c o n f i d e n t i e l l e s ou p o u r g a r a n t i r l ' a u t o r i t é et l ' i m p a r t i a l i t é d u p o u v o i r j u d i c i a i r e . » 

La C o u r e s t ime que la c o n d a m n a t i o n l i t ig ieuse s 'analyse en u n e 
« i n g é r e n c e » d a n s l 'exercice pa r les in t é res sés de leur l ibe r té 
d ' express ion . Pare i l le i m m i x t i o n enf re in t l 'ar t ic le 10, sauf si elle est 
« p r é v u e pa r la loi», d i r igée vers un ou des bu t s l ég i t imes au r e g a r d du 
p a r a g r a p h e 2 et « n é c e s s a i r e » , d a n s une société d é m o c r a t i q u e , pour 
a t t e i n d r e ceux-ci . Les r e q u é r a n t s ne c o n t e s t e n t pas que c e t t e i ngé rence 
é t a i t p r évue p a r la loi e t visai t un bu t l ég i t ime . R e s t e donc la ques t i on de 
savoir si l ' ingérence d é n o n c é e cons t i tua i t u n e m e s u r e nécessa i re d a n s u n e 
société d é m o c r a t i q u e . 

La C o u r r appe l l e q u e la l ibe r té d ' express ion cons t i tue l 'un des 
f o n d e m e n t s essent ie l s d ' u n e société d é m o c r a t i q u e . Sous réserve du 
p a r a g r a p h e 2 de l 'ar t icle 10, elle vaut non s e u l e m e n t pour les 
« i n f o r m a t i o n s » ou « i d é e s » accueil l ies avec faveur ou cons idérées c o m m e 
inoffensives ou indi f fé ren tes , ma i s auss i pour celles qui h e u r t e n t , 
c h o q u e n t ou i n q u i è t e n t : a insi le veu len t le p l u r a l i s m e , la t o l é rance et 
l 'espri t d ' o u v e r t u r e sans lesquels il n ' e s t pas de «soc ié té d é m o c r a t i q u e » 
( a r r ê t s H a n d y s i d e c. R o y a u m e - U n i du 7 d é c e m b r e 1976, sér ie A n" 24, 
p. 23, § 49, et J e r s i l d c. D a n e m a r k du 23 s e p t e m b r e 1994, série A n" 298, 
p. 26, § 3 7 ) . 

A cet éga rd , la presse j o u e un rôle essen t ie l dans une société 
d é m o c r a t i q u e : si elle ne doit pas f ranchi r ce r t a ines l imi tes , n o t a m m e n t 
q u a n t à la p ro tec t ion de la r é p u t a t i o n et a u x droi ts d ' a u t r u i , il lui 
i ncombe n é a n m o i n s de c o m m u n i q u e r , d a n s le respec t de ses devoirs et de 
ses responsab i l i t é s , des in fo rma t ions et des idées sur t ou t e s les ques t i ons 
d ' i n t é r ê t géné ra l ( a r r ê t De H a e s et Gijsels c. Be lg ique du 24 février 1997, 
Recueil des arrêts et décisions 1997-1, pp. 233-234, § 37). La l iber té 
j o u r n a l i s t i q u e c o m p r e n d auss i le r ecours possible à u n e c e r t a i n e dose 
d ' e x a g é r a t i o n , voire m ê m e de provoca t ion ( a r r ê t P r a g e r et Obersch l ick 
c . A u t r i c h e du 26 avril 1995, série A n" 313, p . 19, § 38). 

P a r a i l leurs , la C o u r n ' a point p o u r t â c h e , lorsqu 'e l le exerce ce con t rô le , 
de se s u b s t i t u e r aux ju r id i c t ions na t i ona l e s , ma i s de vérifier sous l 'angle 
de l 'ar t ic le 10 les décis ions qu ' e l l e s on t r e n d u e s en ve r tu de leur pouvoir 
d ' app réc i a t i on . P o u r cela, la C o u r doi t cons idé re r 1 '« ingérence» l i t ig ieuse 
à la l u m i è r e de l ' ensemble de l 'affaire, pour d é t e r m i n e r si les motifs 
invoqués pa r les a u t o r i t é s na t i ona l e s pour la jus t i f ier a p p a r a i s s e n t 
« p e r t i n e n t s et suff isants» (voir, p a r m i de n o m b r e u x p r é c é d e n t s , l ' a r rê t 
Goodwin c. R o y a u m e - U n i du 27 m a r s 1996, Recueil 1996-11, p . 5 0 1 , § 40) . 

Les r e q u é r a n t s e s t i m e n t q u e la c o n d a m n a t i o n p rononcée p a r les 
t r i b u n a u x espagnols é ta i t in fondée et d i s p r o p o r t i o n n é e p a r r a p p o r t au 
bu t l ég i t ime poursuivi et , p a r t a n t , ne se jus t i f ia i t pas au r e g a r d du 
p a r a g r a p h e 2 de l 'ar t ic le 10. 
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La C o u r r appe l l e qu 'e l le n ' a pas pour t âche de se s u b s t i t u e r aux 
ju r id i c t ions i n t e r n e s c o m p é t e n t e s , ma i s de vérifier sous l 'angle de 
l 'ar t icle 10 de la C o n v e n t i o n les décis ions qu 'e l les ont r e n d u e s en ve r tu 
de leur pouvoir d ' app réc i a t i on . 

En l 'espèce, la C o u r c o n s t a t e q u e d a n s son j u g e m e n t du 4 d é c e m b r e 
1992, le j u g e de p r e m i è r e i n s t ance n° 11 de M a d r i d a e x a m i n é en dé ta i l 
les i n t é r ê t s en p r é sence , et s 'est fondé sur la j u r i s p r u d e n c e du T r i b u n a l 
cons t i t u t i onne l p o u r conc lure q u e les r e p o r t a g e s l i t igieux ava ien t fait un 
usage i n t e n t i o n n e l l e m e n t d i sp ropor t i onné de t e r m e s p rovoca t eu r s ou 
m é p r i s a n t s à l ' égard de p e r s o n n e s ne pouvan t ê t re t axées de 
compla i sance q u a n t à la d ivulga t ion pa r la presse d ' i n fo rma t ions 
c o n c e r n a n t leur vie p r ivée . 

La C o u r relève é g a l e m e n t q u e d a n s sa décis ion du 14 ju i l le t 1999, le 
T r i b u n a l cons t i t u t i onne l a pr is soin d ' e x a m i n e r d a n s le dé ta i l les c r i t è res 
à p r e n d r e en c o m p t e en vue d ' une j u s t e app réc i a t i on des dro i t s en cause . 
A cet égard , le T r i b u n a l cons t i t u t ionne l , i nvoquan t sa j u r i s p r u d e n c e , a 
r appe l é q u e les in fo rma t ions cons t i t uan t u n e i ngé rence d a n s les droi t s 
d ' a u t r u i ne pouva ien t bénéf ic ier de la p ro t ec t i on de l 'ar t ic le 20 de la 
C o n s t i t u t i o n (droit à la l iber té d ' express ion) q u e si, d ' u n e pa r t , la 
vé rac i t é des d é c l a r a t i o n s l i t ig ieuses é ta i t p rouvée et si, d ' a u t r e p a r t , ces 
déc l a ra t ions ava ien t t r a i t à des faits ou c i r cons tances d ' i n t é r ê t géné ra l . 
D a n s le cas d ' e spèce , le T r i b u n a l cons t i t u t i onne l a e s t imé q u e 
l ' in format ion publ iée p a r les r e q u é r a n t s n 'ava i t pas l 'aspect essent ie l 
d ' i n t é r ê t g é n é r a l suscept ib le de l ég i t ime r sa diffusion, dès lors qu 'e l le 
évoquai t une p r é t e n d u e re l a t ion a m o u r e u s e e n t r e deux p e r s o n n e s dont 
la vie pub l ique , à suppose r m ê m e que l 'on puisse cons idé re r qu 'e l le 
exis te , n 'ava i t j a m a i s e m p i é t é sur la vie s e n t i m e n t a l e . En o u t r e , il a 
mis l 'accent sur le c a r a c t è r e i n d i s c u t a b l e m e n t in jur ieux ou offensant 
des t e r m e s ut i l isés d a n s la desc r ip t ion faite pa r les r e q u é r a n t s de 
ce r t a in s faits r e l evan t s t r i c t e m e n t de la vie pr ivée des p e r s o n n e s mises 
en cause . 

A l ' ins ta r des j u r id i c t i ons espagno les , la C o u r e s t ime que les r e p o r t a g e s 
inc r iminés , qui se focalisaient sur des aspec t s p u r e m e n t privés de la vie 
des p e r s o n n e s mises en cause , ne s a u r a i e n t ê t r e cons idérés c o m m e ayant 
con t r i bué à un q u e l c o n q u e d é b a t d ' i n t é r ê t g é n é r a l pour la société , m a l g r é 
la no to r i é t é de ces p e r s o n n e s . 

A la l u m i è r e des c r i t è res dégagés pa r la j u r i s p r u d e n c e des o r g a n e s de la 
Conven t i on en la m a t i è r e , la C o u r cons idè re que les ju r id ic t ions 
espagno les on t appréc i é les dro i t s en cause , à savoir le droi t à la l iber té 
de c o m m u n i q u e r des in fo rmat ions a insi q u e la p ro tec t ion de la 
r é p u t a t i o n d ' a u t r u i , sur la base de décisions a m p l e m e n t mot ivées . 

La C o u r conclut en l 'espèce q u ' u n j u s t e équi l ib re a é té m é n a g é e n t r e 
les différents i n t é r ê t s en p ré sence et que , dès lors, la m e s u r e l i t igieuse est 
jus t i f iée p u i s q u e nécessa i re , d a n s u n e société d é m o c r a t i q u e , à la 
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p ro t ec t i on des dro i t s d ' a u t r u i . Il s ' ensui t que la r e q u ê t e est m a n i f e s t e m e n t 
m a l fondée et doi t ê t r e r e j e t ée en app l ica t ion de l 'ar t ic le 35 § 3 de la 
Conven t i on . 

P a r ces mot i fs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Judgment against defendants in civil proceedings for breach of the right of 
an aristocrat and her husband to honour and to respect for their private life 

Article 10 

Freedom to impart information - Judgment against defendants in civil proceedings for breach of 
the right of an aristocrat and her husband to honour and to respect for their private life — 
Freedom of the press - Obligations and responsibilities of the press - Protection of the rights of 
others - Necessary in a democratic society - Margin of appreciation - Reports on the private lives 
of public figures - Absence of any debate on a matter of public interest - Domestic decisions 
striking a fair balance between the competing interests 

* 

The applicants are on the editorial staff of a general news magazine. They 
published two reports about an alleged adulterous relationship between a 
duchess and a banker, accompanied by compromising photographs of those 
involved and photographs of their families. The duchess and her husband, who 
was also attacked in the reports, issued proceedings against the applicants in the 
civil courts on the basis of the Law on the Protection of the Right to Honour, 
Private and Family Life and to Control the Use of One's Likeness. The court 
found that there had been an unlawful interference with their right to honour 
and to respect for their private life. It condemned in particular the applicants' 
use of provocative or disparaging terms and innuendo on matters for which there 
was not a shred of evidence. It ordered the applicants to publish the full text of the 
judgment in their magazine and to make financial reparation for the damage 
sustained. The court of appeal and the Supreme Court upheld the judgment , the 
Supreme Court holding that the reports had focused on scandal and 
sensationalism, without any at tempt being made to articulate a healthy public 
opinion. The Constitutional Court dismissed the applicants' appeal holding thai 
they had overstepped the bounds within which freedom of expression could 
legitimately be exercised by disseminating information that belonged strictly to 
the private life of those involved, using descriptions that were indisputably 
injurious or offensive accompanied by photographs of them and their families. 

Held 
Article 10: The interference was prescribed by law, pursued a legitimate aim -
namely, the protection of the rights of others - and was necessary in a democratic 
society to protect those rights. As the domestic courts had rightly noted, since they 
concentrated on the purely private aspects of the life of those concerned and even 

1 . T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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though the persons concerned were known to the public, the reports in issue could 
not be regarded as having contributed to a debate on a matter of general interest 
to society. The domestic courts had weighed up the rights in issue, namely the 
right to the freedom to communicate information and the right of others to 
protect their reputation, in decisions that had been fully reasoned. In short, in 
the instant case a fair balance had been struck between the various competing 
interests: manifestly ill-founded. 

Case-law c i t ed by the C o u r t 

Handyside v. the United Kingdom, judgment of 7 December 1976, Series A no. 24 
Jersild v. Denmark, judgment of 23 September 1994, Series A no. 298 
Prager and Oberschlick v. Austria, judgment of 26 April 1995, Series A no. 313 
Goodwin v. the United Kingdom, judgment of 27 March 1996, Reports of Judgments 
and Decisions 1996-11 
De Haes and Gijsels v. Belgium, judgment of 24 February 1997, Reports 1997-1 
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T H E F A C T S 

T h e app l i can t s [Mr J a i m e C a m p m a n y y Diez de R e v e n g a a n d M r J u a n 
Luís Lopez-Gal iacho P e r o n a ] a re Span i sh na t iona l s bo rn in 1925 a n d 1961 
respect ively a n d living in M a d r i d . T h e y w e r e r e p r e s e n t e d before t he C o u r t 
by M r G. R e g a l a d o Ñores a n d M r M . Ol lé Sese , lawyers p rac t i s ing in 
M a d r i d . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e first app l ican t is t he ed i tor of a g e n e r a l news m a g a z i n e , Epoca, and 
t h e legal r e p r e s e n t a t i v e of the c o m p a n y t h a t publ i shes the m a g a z i n e . T h e 
second appl ican t is a j o u r n a l i s t . 

In its ed i t ion of 4 M a r c h 1991 the m a g a z i n e Tribuna r e fe r red in its 
"Pry ing Eye" c o l u m n to wha t one of i ts j o u r n a l i s t s cal led "a new sex 
scanda l b e t w e e n an a t t r ac t ive a r i s toc ra t a n d a b a n k e r from this coun t ry" 
a n d to the ex is tence of p i c tu res i m m o r t a l i s i n g the i r e n c o u n t e r in a M a d r i d 
hote l . T h e r u m o u r was widely r e p e a t e d in t he med ia , a l t h o u g h the 
iden t i t i e s of t h e pe r sons to w h o m the Tribuna s tory r e l a t e d had not been 
r e l eased . 

O n 12 M a r c h 1991, while on air wi th the p r e s e n t e r of t he Rad io 4 
p r o g r a m m e "Night C a r m e n " b roadcas t by Rad io nac iona l de E s p añ a , a 
j o u r n a l i s t , C .H. , r e fe r red to t he r u m o u r a n d ident i f ied the Duchess of 
M. a n d E.B. as t h e p ro t agon i s t s of " t he much-pub l i c i sed r o m a n c e 
b e t w e e n t h e a r i s toc ra t a n d the b a n k e r , bo th m a r r i e d wi th lots of 
c h i l d r e n " and gave t he n a m e s of the i r spouses . 

In its 25 M a r c h 1991 edi t ion, Epoca, of which the first app l i can t was the 
ed i to r , pub l i shed an ar t ic le by the second app l ican t conce rn ing the a l leged 
a d u l t e r o u s r e l a t ionsh ip . P h o t o g r a p h s of the two people conce rned 
a p p e a r e d on the m a g a z i n e cover wi th the following capt ion : "Suspec ted 
r e l a t i onsh ip b e t w e e n [E.B.] a n d the D u c h e s s of [M.] : a new scanda l 
b r e a k s . " In a four-page r epo r t t h a t inc luded two p h o t o g r a p h s of t he 
p e r s o n s impl i ca ted in t he a l leged r e l a t i onsh ip and p h o t o g r a p h s of the i r 
famil ies , the second app l ican t r e f e r r ed to t he r u m o u r s c i r cu la t ing about 
t he r o m a n c e in t he m e d i a and said t h a t those involved had b e e n identif ied 
by Rad io nac ional de E s p a ñ a . A re fe rence was also m a d e to in fo rma t ion 
t h a t had a p p e a r e d in a n o t h e r m a g a z i n e . 

In t he a r t ic le t he D u c h e s s of M. ' s h u s b a n d was descr ibed as debona i r , 
very chubby a n d known to his f o rmer c l a s sma te s as "el platillo" ("the 
s a u c e r " ) . T h e n , af ter giving the n a m e s of t he ch i ld ren a n d the 
occupa t iona l act ivi t ies of bo th t he D u c h e s s of M. and E.B., t he second 
app l i can t added : " t he family t ies m a k e this saga r e s e m b l e an A m e r i c a n 
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television se r ies . " H e r e p e a t e d s t a t e m e n t s m a d e in a n o t h e r m a g a z i n e t h a t 
" t he mys te r ious couple ' s love nes t [was] a luxur ious M a d r i d ho te l w h e r e 
they were caugh t by t he p h o t o g r a p h e r in two c o m p r o m i s i n g s i t ua t ions" , 
t he first at t he ho te l e n t r a n c e and t h e second d u r i n g a r o m a n t i c 
e n c o u n t e r in the ho te l cor r idors . T h e r e p o r t was a c c o m p a n i e d by the 
words of lewd d i t t i e s c o n t a i n i n g a l lus ions to w o m e n , not only c o u r t e s a n s , 
bu t also duches se s who ended u p g e t t i n g t h e "Booty" (a r e fe rence to E.B.'s 
s u r n a m e , Botín) and i n s t r u c t i n g Fi l ipino w o m e n in t he t e c h n i q u e s of 
p l ea su re , a n d who chased af ter b a n k e r s wi th de l ight , pay ing scant r ega rd 
to the i r qua l i t i e s s ince t he i r sole in t e re s t was m o n e y - "Booty". 

F u r t h e r m o r e , a second repor t by t he second app l ican t was pub l i shed in 
a n o t h e r edi t ion of t he m a g a z i n e tha t a p p e a r e d on 1 Apri l 1991 u n d e r a 
t i t le pub l i shed on the cover: " T h e c o n t i n u i n g e n i g m a of t h e b a n k e r and 
the a r i s toc ra t : [E.B.] a n d the D u c h e s s of [M.] deny any r e l a t i onsh ip . " 
Two la rge p h o t o g r a p h s of t he couple a p p e a r e d on pages 12 and 17. An 
accoun t was given of t he his tory of t he case a n d re fe rences m a d e to an 
a t t e m p t by E.B. to have copies of Epoca seized and to o t h e r jud ic ia l 
p roceed ings he h a d b r o u g h t . T h e m a g a z i n e also exp la ined tha t the 
c o m p r o m i s i n g p h o t o g r a p h s had still not b e e n pub l i shed . 

As a resul t , the Duchess of M. a n d h e r h u s b a n d b r o u g h t a civil ac t ion 
before M a d r i d first-instance j u d g e no. 11 aga ins t t he app l i can t s a n d two 
r e p o r t e r s from R a d i o nac iona l de E s p a ñ a on the basis of I n s t i t u t i o n a l Law 
no. 1/82 of 5 May 1982 on the P ro t ec t i on of t he R igh t to H o n o u r , P r iva te 
and Fami ly Life a n d to C o n t r o l the U s e of O n e ' s L ikeness . 

In a j u d g m e n t de l ivered on 4 D e c e m b e r 1992 af ter adve r sa r i a l 
p roceed ings , M a d r i d first-instance j u d g e no. 1 1 found in favour of the 
c l a i m a n t s in the civil ac t ion , ho ld ing t h a t they had been the v ic t ims of an 
unlawful i n t e r f e r ence wi th the i r r ight to honour a n d to respec t for the i r 
p r iva te life. 

H e gave , inter alia, t he following reasons in his j u d g m e n t : 

" T h r e e : H o n o u r a s a n a u t h e n t i c p e r s o n a l i t y r i g h t m a y be o f f e n d e d by a c t s o r 

i n t e r f e r e n c e s ... t h a t e n t a i l a loss of e s t e e m for a p e r s o n e i t h e r in t h e eyes of fellow 

c i t i z e n s ( t h e ob j ec t i ve a s p e c t ) o r in h i s o r h e r o w n eyes ( t h e s u b j e c t i v e a s p e c t ) . U n d e r 

A r t i c l e 18 of t h e c u r r e n t C o n s t i t u t i o n h o n o u r is r a n k e d a s a f u n d a m e n t a l r igh t a n d e v e n 

t h o u g h s e c t i o n 20 of t h e I n s t i t u t i o n a l L a w r e c o g n i s e s a n d p r o t e c t s f r e e d o m of 

e x p r e s s i o n , t h a t f r e e d o m is c i r c u m s c r i b e d in p a r t i c u l a r by t h e r i g h t t o h o n o u r , to 

p r i v a t e life a n d t o c o n t r o l t h e u s e of o n e ' s l i k e n e s s ... 

F i v e : T h e i n f o r m a t i o n d i s s e m i n a t e d by R a d i o 4 a n d t h e m a g a z i n e Epoca constitutes 
a n i n t o l e r a b l e i n t e r f e r e n c e w i t h t h e c l a i m a n t s ' h o n o u r w h i c h it is for t h e c o u r t s to 

r e m e d y ... by s e t t i n g t h e l i m i t s on t h e r i g h t s t o i m p a r l i n f o r m a t i o n a n d to f r e e d o m of 

e x p r e s s i o n , t h e p i l l a r s of a l l d e m o c r a c i e s . I n o r d e r t o g u i d e j u d g e s in d e t e r m i n i n g 

w h e t h e r a d e f e n d a n t ' s c o n d u c t is u n l a w f u l t h e c o u r t s h a v e e s t a b l i s h e d a s e r i e s of 

p r i n c i p l e s to a s s i s t t h e m in t h e p e r f o r m a n c e of t h e d e l i c a t e t a s k of w e i g h i n g u p t h e 
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v a r i o u s c o m p e t i n g i n t e r e s t s o r , t o u s e a n A n g l o - A m e r i c a n e x p r e s s i o n , ' b a l a n c i n g ' , wh ich 

e n t a i l s w e i g h i n g in t h e b a l a n c e t h e v a r i o u s c i r c u m s t a n c e s c a p a b l e of b e i n g d e f i n e d in 

l aw so a s t o d e t e r m i n e w h i c h of t h e r i g h t s in i s s u e m u s t p r e v a i l , t h e r i g h t t o i m p a r l 

i n f o r m a t i o n o r t h e r i g h t of o t h e r s t o r e s p e c t for t h e i r h o n o u r o r p r i v a c y o r t o c o n t r o l 

t h e u s e m a d e of t h e i r l i k e n e s s ... 

Six: ... As r e g a r d s t h e w r i t t e n p u b l i c a t i o n , t h e r e p r e s e n t a t i v e a c t i n g for t h e 

d e f e n d a n t s l i n k e d to t h e m a g a z i n e Epoca c l eve r ly s u b m i t s t h a t t h e r e p o r t s d id n o m o r e 

t h a n t r a n s m i t ' j o u r n a l i s t i c i n f o r m a t i o n ' t o i ts r e a d e r s , a s s i m p l e ' d e p o s i t a r i e s o f n e w s ' 

m a d e by o t h e r s . A l t h o u g h t h a t a f f i r m a t i o n is t r u e b e c a u s e t h e d e f e n d a n t s h a v e no t 

p r o d u c e d a n y t h i n g of s u b s t a n c e of t h e i r o w n in t h e m a g a z i n e , it n e v e r t h e l e s s c a n n o t 

s e r v e to j u s t i f y t h e i r c o n d u c t as t h e y a l s o h a d a d u t y to s e e k ou t t h e t r u t h in a d i l igen t 

m a n n e r ... a s t h e r e p o r t s d id no t m e r e l y r e p r o d u c e i n f o r m a t i o n t h a t h a d b e e n 

d i s s e m i n a t e d by o t h e r s bu t w e r e p u b l i s h e d a s i t e m s of s c a n d a l o r s e n s a t i o n . 

S e v e n : A n i m p o r t a n t d e t a i l t h a t c o n c e r n s all t h e d e f e n d a n t s is t h e i n d i s p u t a b l e fact 

t h a t t h e c l a i m a n t s a r c not p u b l i c f i gu re s w h o , as t h e C o n s t i t u t i o n a l C o u r t h a s i n d i c a t e d , 

a r e a f fo rded r e d u c e d p r o t e c t i o n u n d e r t h e C o n s t i t u t i o n as r e g a r d s f r e e d o m t o i m p a r t 

i n f o r m a t i o n on t h e i r a c t i v i t i e s t h a t a r e o f p u b l i c i n t e r e s t o r soc ia l u t i l i t y ... T h e 

c l a i m a n t s h a v e n o t f reely c h o s e n t o b e c o m e p u b l i c f i gu re s a n d , a l t h o u g h t h e y have a 

c e r t a i n soc ia l s t a n d i n g , it is n o t s o m e t h i n g t h e y h a v e s o u g h t , a s it n e i t h e r a p p e a r s n o r 

h a s b e e n p r o v e d t h a t t h e y d e s i r e d p u b l i c i t y . . ." 

After dea l ing wi th t he con t en t of t he r e p o r t s in a n o t h e r p a r a g r a p h of 
t he j u d g m e n t , t he j u d g e held t h a t " t he in t en t iona l ly d i s p r o p o r t i o n a t e use 
of provocat ive or d i s p a r a g i n g t e r m s a n d the use of i n n u e n d o about 
m a t t e r s for which t h e r e is not t he leas t sh r ed of evidence cons t i t u t e 
unlawful p rac t i ces of which the m a g a z i n e Epoca is c lear ly gui l ty". 

As a c o n s e q u e n c e , t he j u d g e o rde r ed t he app l i can t s to publ i sh the full 
t ex t of the j u d g m e n t in t he s a m e c o l u m n of Epoca, u s ing t he s a m e typeface 
as tha t used in t he r epo r t , a n d wi th a n a n n o u n c e m e n t of t he j u d g m e n t on 
t he cover. Rad io nac ional de E s p a ñ a was o r d e r e d to b roadcas t t he text of 
t he j u d g m e n t on its f requencies in t he s a m e p r o g r a m m e . T h e app l ican t s 
and Rad io nac iona l de E s p a ñ a were also o r d e r e d to m a k e r e p a r a t i o n for 
t he d a m a g e s u s t a i n e d by the v ic t ims in an a m o u n t to be assessed a t the 
execu t ion s t age of t h e j u d g m e n t , acco rd ing to t h e c r i t e r i a it la id down. 

T h e app l i can t s appea l ed to the M a d r i d Audiencia Provincial, which, in a 
j u d g m e n t of 26 J a n u a r y 1996, d i smissed the a p p e a l a n d uphe ld the 
i m p u g n e d decision. 

An appea l on po in t s of law was d i smissed by the S u p r e m e C o u r t on 
24 S e p t e m b e r 1998. It held t h a t t h e cou r t s below h a d cor rec t ly dec ided 
the issues and had not infr inged the a p p l i c a n t s ' cons t i t u t i ona l r ight to 
c o m m u n i c a t e or i m p a r t t rue in format ion . It a d d e d t h a t f r eedom of 
express ion was cu r t a i l ed by a n obl igat ion to avoid a n y t h i n g which could 
be injur ious or offensive and was unneces sa ry in t he express ion of ideas, 
op in ions or va lue j u d g m e n t s . T h e r epo r t in ques t i on h a d focused on 
scanda l and sensa t iona l i sm, w i thou t any a t t e m p t be ing m a d e to 
a r t i c u l a t e a hea l t hy publ ic opinion. 
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Rely ing on Ar t ic les 24 ( r ight to a fair hea r i ng ) and 20 ( r ight to f reedom 
of express ion and to in fo rmat ion) of the C o n s t i t u t i o n , t he app l i can t s 
lodged a n a p p e a l wi th t he C o n s t i t u t i o n a l C o u r t . In a decis ion of 14 J u l y 
1999, which was served on the app l i can t s on 23 J u l y 1999, t he 
C o n s t i t u t i o n a l C o u r t d i smissed the appea l as i l l-founded. W i t h r e g a r d to 
t he compla in t u n d e r Art ic le 20 of t he C o n s t i t u t i o n , it held: 

"... As a p r a c t i c a l m a t t e r , a s r e g a r d s t h e s o - c a l l e d ' n e u t r a l r e p o r t ' , t h i s C o u r t s t a t e d in 

its j u d g m e n t n o . 2 3 2 / 1 9 9 3 , w h i c h w a s c i t e d by t h e a p p e l l a n t s : ' w h e n s t a t e m e n t s m a d e by 

a t h i r d p a r t y a r c d i v u l g e d by a m e d i a body in s u c h a w a y a s t o r e s u l t in a n i n t e r f e r e n c e 

w i t h t h e r i g h t s r e c o g n i s e d by A r t i c l e 18.1 of t h e S p a n i s h C o n s t i t u t i o n , t h a t d i v u l g a t i o n is 

not e n t i t l e d to t h e p r o t e c t i o n of A r t i c l e 20.1 of t h e S p a n i s h C o n s t i t u t i o n u n l e s s t h e t r u t h 

of t h e s t a t e m e n t s a t t r i b u t e d t o t h e t h i r d p a r t y is p r o v e d a n d t h e s t a t e m e n t s ... r e l a t e t o 

fac ts o r c i r c u m s t a n c e s of p u b l i c i m p o r t a n c e . ' F u r t h e r , in j u d g m e n t n o . 4 1 / 1 9 9 4 it 

e x p r e s s l y a d d e d : ' a r e p o r t t h a t is n e u t r a l in f o r m o r c o n t e n t m a y c e a s e t o be so if it 

a s s u m e s a n i n f o r m a t i v e c h a r a c t e r w h i c h is in p r a c t i c e i n c o m p a t i b l e w i t h i t s f u n c t i o n a s 

a m e r e c o n d u i t for t h e m e s s a g e ' ( p a r a g r a p h 4 of t h e j u d g m e n t ) . T h u s t h e S u p r e m e 

C o u r t ' s d e c i s i o n o n t h e c o n f l i c t i n g c o n s t i t u t i o n a l r i g h t s in t h e i n s t a n t c a s e , w h i c h is se t 

o u t in i ts j u d g m e n t u p h o l d i n g t h e d e c i s i o n s of t he f i r s t - i n s t a n c e j u d g e a n d the. Audiencia 

Provincial, is c o n s i s t e n t w i t h t h e c a s e - l a w c i t e d a b o v e . T h e S u p r e m e C o u r t ... d o e s no t 

c o n t e s t t h a t , a s a t r a n s c r i p t i o n of t h e i n f o r m a t i o n b r o a d c a s t by R a d i o n a c i o n a l , t h e 

i n f o r m a t i o n p u b l i s h e d by Epoca s a t i s f i ed t h e r e q u i r e m e n t o f t r u t h e x p l a i n e d in 

j u d g m e n t no. 2 3 2 / 1 9 9 3 . H o w e v e r , fo l lowing a n a n a l y s i s o f t h e c i r c u m s t a n c e s of t h e c a s e 

t h a t a p p e a r s e n t i r e l y r e a s o n a b l e , t h e S u p r e m e C o u r t sa id t h a t t h e i n f o r m a t i o n d id no t 

p o s s e s s t h e e s s e n t i a l c h a r a c t e r i s t i c it r e q u i r e d for l e g i t i m a c y , n a m e l y b e i n g of p u b l i c 

i m p o r t a n c e , s i nce it c o n c e r n e d t h e h i g h l y p e r s o n a l m a t t e r of a s u p p o s e d love a f fa i r 

b e t w e e n tw"0 p e o p l e w h o s e p u b l i c life, a s s u m i n g it e x i s t e d , h a d n e v e r e x t e n d e d t o t h e i r 

love life. T h a t fact m a k e s t h e d i s s e m i n a t i o n ... o f i n f o r m a t i o n b e l o n g i n g s t r i c t l y to t h e 

p r i v a t e life of t h o s e invo lved , c o m p l e t e w i t h p h o t o g r a p h s of t h e m a n d t h e i r f ami l i e s a n d 

p u n c t u a t e d w i t h d e s c r i p t i o n s in t e r m s t h a t w e r e a t t i m e s i n d i s p u t a b l y i n j u r i o u s o r 

o f fens ive , u n j u s t i f i a b l e . It is p r e c i s e l y t h a t final finding in i ts j u d g m e n t o n t h e i s s u e of 

t h e f r e e d o m t o i m p a r t i n f o r m a t i o n t h a t a l so led t h e S u p r e m e C o u r t t o find t h a t t h e 

r e p o r t in q u e s t i o n h a d o v e r s t e p p e d t h e b o u n d s w i t h i n w h i c h f r e e d o m of e x p r e s s i o n 

m a y l e g i t i m a t e l y be e x e r c i s e d ... T h a t f i n d i n g is e n t i r e l y c o n s i s t e n t w i t h t h e 

c o n s t i t u t i o n a l c a s e - l a w a p p l i c a b l e on t h e s u b j e c t . . ." 

B. R e l e v a n t d o m e s t i c law 

A r t i c l e 2 0 o f t h e C o n s t i t u t i o n 

" 1 . T h e fo l lowing r i g h t s sha l l be r e c o g n i s e d a n d p r o t e c t e d : 

( a ) t h e r i g h t f reely t o e x p r e s s a n d d i s s e m i n a t e t h o u g h t s , i d e a s a n d o p i n i o n s by w o r d 
of m o u t h , in w r i t i n g or by a n y o t h e r m e a n s of r e p r o d u c t i o n ; 

(d) t h e r i g h t f reely t o r e c e i v e a n d c o m m u n i c a t e t r u e i n f o r m a t i o n by a n y m e a n s of 
d i s s e m i n a t i o n . 
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2. T h e e x e r c i s e of t h e s e r i g h t s m a y no t be r e s t r i c t e d by a n y p r i o r c e n s o r s h i p . 

4. T h e s e f r e e d o m s sha l l be l i m i t e d by r e s p e c t for t h e r i g h t s s e c u r e d in t h i s P a r t , b y 

t h e p r o v i s i o n s of t h e i m p l e m e n t i n g A c t s a n d in p a r t i c u l a r by t h e right t o h o n o u r a n d to a 

p r i v a t e life a n d t h e r i g h t to c o n t r o l u s e of o n e ' s l i k e n e s s a n d t o t h e p r o t e c t i o n of y o u t h 

a n d c h i l d r e n . " 

C O M P L A I N T 

Relying on Ar t ic le 10 of t he C o n v e n t i o n the app l i can t s compla ined of a 
violat ion of t he i r r ight to f reedom of express ion , a r g u i n g t h a t the o rde r 
m a d e aga ins t t h e m by the Span i sh cour t s was unjust i f ied and 
d i s p r o p o r t i o n a t e to t he l eg i t ima t e a im p u r s u e d . 

T H E L A W 

T h e app l i can t s c o m p l a i n e d t h a t t he decis ions of t he Span i sh cour t s had 
infr inged the i r r ight to f reedom of express ion , as t h e o r d e r m a d e aga ins t 
t h e m was unjust i f ied a n d d i s p r o p o r t i o n a t e to t he l eg i t ima t e a im p u r s u e d . 
T h e y re l ied on Art ic le 10 of t he C o n v e n t i o n , which r eads : 

" 1 . E v e r y o n e h a s t h e right to f r e e d o m of e x p r e s s i o n . T h i s right s h a l l i n c l u d e f r e e d o m 

t o ho ld o p i n i o n s a n d t o r e c e i v e a n d i m p a r t i n f o r m a t i o n a n d i d e a s w i t h o u t i n t e r f e r e n c e 

by p u b l i c a u t h o r i t y a n d r e g a r d l e s s of f r o n t i e r s . T h i s A r t i c l e s h a l l n o t p r e v e n t S t a t e s f rom 

r e q u i r i n g t h e l i c e n s i n g of b r o a d c a s t i n g , t e l ev i s ion o r c i n e m a e n t e r p r i s e s . 

2 . T h e e x e r c i s e o f t h e s e f r e e d o m s , s i n c e it c a r r i e s w i t h it d u t i e s a n d r e s p o n s i b i l i t i e s , 

m a y be s u b j e c t t o s u c h f o r m a l i t i e s , c o n d i t i o n s , r e s t r i c t i o n s o r p e n a l t i e s a s a r e p r e s c r i b e d 

by law a n d a r e n e c e s s a r y in a d e m o c r a t i c soc ie ty , in t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , 

t e r r i t o r i a l i n t e g r i t y o r p u b l i c sa fe ty , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t he 

p r o t e c t i o n of h e a l t h o r m o r a l s , for t h e p r o t e c t i o n of t h e r e p u t a t i o n o r r i g h t s of o t h e r s , 

for p r e v e n t i n g t h e d i s c l o s u r e of i n f o r m a t i o n r e c e i v e d in c o n f i d e n c e , o r for m a i n t a i n i n g 

t h e a u t h o r i t y a n d i m p a r t i a l i t y of t h e j u d i c i a r y . " 

T h e C o u r t cons iders t h a t t h e o r d e r m a d e aga ins t t he app l i can t s 
a m o u n t e d to an " i n t e r f e r e n c e " in t he exerc ise of the i r f r eedom of 
express ion . Such a n in t e r f e r ence will infr inge Art ic le 10 unless it is 
"p resc r ibed by law", p u r s u e s one or m o r e l e g i t i m a t e a ims u n d e r 
p a r a g r a p h 2 a n d is "neces sa ry" in a d e m o c r a t i c society to achieve t h a t 
a i m or a ims . T h e app l i can t s did not con tes t t h a t t he i n t e r f e r ence was 
p re sc r ibed by law a n d p u r s u e d a l eg i t ima t e a im . T h e C o u r t mus t 
t he re fo re d e t e r m i n e w h e t h e r t he in t e r f e rence c o m p l a i n e d of was 
necessa ry in a d e m o c r a t i c society. 

T h e C o u r t r e i t e r a t e s t h a t f r eedom of express ion c o n s t i t u t e s one of the 
essen t ia l founda t ions of a d e m o c r a t i c society. Subject to p a r a g r a p h 2 of 
Ar t ic le 10, it is appl icab le not only to " i n f o r m a t i o n " or " i d e a s " t h a t are 
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favourably received or r e g a r d e d as inoffensive or as a m a t t e r of 
indif ference, bu t also to those t h a t offend, shock or d i s tu rb . Such a r e t h e 
d e m a n d s of t h a t p lu ra l i sm, to l e rance a n d b r o a d m i n d e d n e s s wi thou t which 
t h e r e is no " d e m o c r a t i c society" (see t he H a n d y s i d e v. t he U n i t e d 
K i n g d o m j u d g m e n t of 7 D e c e m b e r 1976, Ser ies A no. 24, p. 23 , § 49, a n d 
t h e j e r s i l d v. D e n m a r k j u d g m e n t of 23 S e p t e m b e r 1994, Ser ies A no . 298, 
p . 26, § 3 7 ) . 

T h e C o u r t r e i t e r a t e s t h a t t he p ress plays a n essen t i a l role in a 
d e m o c r a t i c society. A l t h o u g h it m u s t not ove r s t ep c e r t a i n b o u n d s , in 
p a r t i c u l a r in respec t of the r e p u t a t i o n a n d r igh t s of o t h e r s , its d u t y is 
neve r the l e s s to i m p a r t - in a m a n n e r cons i s ten t wi th its ob l iga t ions a n d 
responsibi l i t ies - i n fo rma t ion and ideas on all m a t t e r s of publ ic i n t e r e s t 
(see t he De H a e s a n d Gijsels v. Be lg ium j u d g m e n t of 24 F e b r u a r y 1997, 
Reports of Judgments and Decisions 1997-1, pp. 233-34, § 37) . J o u r n a l i s t i c 
f reedom also covers possible r ecour se to a d e g r e e of e x a g g e r a t i o n , or 
even provocat ion (see t h e P r a g e r a n d Obersch l i ck v. A u s t r i a j u d g m e n t of 
26 Apri l 1995, Ser ies A no. 313, p. 19, § 38) . 

F u r t h e r , the C o u r t ' s t ask , in exerc i s ing its supervisory funct ion, is not 
to t ake t he place of t he na t iona l a u t h o r i t i e s bu t r a t h e r to review u n d e r 
Art ic le 10 t he decis ions they have t a k e n p u r s u a n t to the i r power of 
app rec i a t ion . In so do ing , t he C o u r t m u s t look at the " i n t e r f e r e n c e " 
c o m p l a i n e d of in t he l ight of t he case as a whole a n d d e t e r m i n e w h e t h e r 
t he r ea sons a d d u c e d by the na t i ona l a u t h o r i t i e s to just i fy it a re " re levan t 
and sufficient" (see, a m o n g m a n y o t h e r a u t h o r i t i e s , t h e Goodwin v. t he 
U n i t e d K i n g d o m j u d g m e n t of 27 M a r c h 1996, Reports 1996-11, p . 501 , § 40) . 

T h e app l i can t s compla ined t h a t t he o r d e r m a d e by the Span i sh cour t s 
was un founded and d i s p r o p o r t i o n a t e to t he l e g i t i m a t e a im p u r s u e d and , 
consequen t ly , unjust i f ied for the pu rposes of p a r a g r a p h 2 of Art ic le 10. 

T h e C o u r t r e i t e r a t e s t h a t it is not its task to t ake t he p lace of t he 
re levant d o m e s t i c cou r t s , but to review u n d e r Ar t ic le 10 of t he 
C o n v e n t i o n t he decis ions t h e y have t a k e n p u r s u a n t to the i r power of 
app rec i a t i on . 

In t he i n s t a n t case , the C o u r t no tes t h a t in a j u d g m e n t of 4 D e c e m b e r 
1992 M a d r i d f i rs t - ins tance j u d g e no. 11 e x a m i n e d the c o m p e t i n g i n t e r e s t s 
in de ta i l a n d followed the se t t l ed case- law of t he C o n s t i t u t i o n a l C o u r t in 
ho ld ing t h a t the r e p o r t s in issue had used in t en t iona l ly d i s p r o p o r t i o n a t e 
t e r m s of a provocat ive and d i s p a r a g i n g n a t u r e aga ins t pe r sons who could 
not be accused of hav ing in any way c o n s e n t e d to d i s s e m i n a t i o n by the 
press of i n fo rma t ion abou t the i r p r iva te life. 

T h e C o u r t also no tes t h a t in its decision of 14 J u l y 1999 the 
C o n s t i t u t i o n a l C o u r t was careful to e x a m i n e in de ta i l the c r i t e r i a to be 
used in o r d e r to weigh u p the c o m p e t i n g r igh t s fairly. In t h a t connec t ion , 
the C o n s t i t u t i o n a l C o u r t r e i t e r a t e d in l ine wi th its previous case- law t h a t 
i n fo rma t ion c o n s t i t u t i n g a n in t e r f e r ence wi th t he r igh t s of o the r s only 
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enjoyed the p ro tec t ion of Ar t ic le 20 of t h e C o n s t i t u t i o n (r ight to f reedom 
of express ion) if the s t a t e m e n t s in issue were proved to be t r u e a n d if they 
r e l a t ed to facts or c i r c u m s t a n c e s of publ ic i n t e r e s t . In t he p r e s e n t case , t h e 
C o n s t i t u t i o n a l C o u r t he ld tha t t he in fo rma t ion pub l i shed by t h e 
app l i can t s did not possess the essent ia l c h a r a c t e r i s t i c t h a t could m a k e i ts 
d i s s e m i n a t i o n l e g i t i m a t e , n a m e l y be ing of publ ic i n t e r e s t , s ince it r e fe r red 
to a n a l leged love affair b e t w e e n two peop le whose publ ic life, a s s u m i n g it 
ex is ted , h a d never e x t e n d e d to t he i r love life. In add i t ion , it s t r e s sed tha t 
the t e r m s used by the app l i can t s in desc r ib ing c e r t a i n m a t t e r s t h a t c ame 
s tr ic t ly wi th in the d o m a i n of t he p r iva te life of t he pe r sons conce rned were 
ind i spu tab ly injur ious or offensive. 

Like the Span i sh cou r t s , the C o u r t cons iders t h a t , as they c o n c e n t r a t e d 
on the pure ly p r iva te aspec ts of t he life of those conce rned and even 
t h o u g h those pe r sons were known to t he publ ic , the r e p o r t s in issue 
c a n n o t be r e g a r d e d as hav ing c o n t r i b u t e d to a d e b a t e on a m a t t e r of 
g e n e r a l i n t e r e s t to society. 

In the l ight of t he c r i t e r i a laid down by the case- law of t he C o n v e n t i o n 
in s t i t u t ions on the subject , t h e C o u r t finds t h a t t he Span i sh cour t s 
we ighed up the r igh ts in i ssue , n a m e l y the r ight to f reedom to 
c o m m u n i c a t e in fo rma t ion a n d the r ight of o the r s to p ro tec t the i r 
r e p u t a t i o n , in decisions t h a t were fully r e a s o n e d . 

It holds t h a t a fair ba lance was s t ruck be tween the c o m p e t i n g i n t e r e s t s 
and , accordingly , the m e a s u r e in issue was jus t i f ied as be ing necessary in a 
d e m o c r a t i c society for t he p ro tec t ion of t he r igh t s of o t h e r s . It follows t h a t 
the app l ica t ion is mani fes t ly i l l-founded a n d m u s t be re jec ted p u r s u a n t to 
Art ic le 35 § 3 of t he Conven t ion . 

For t he se r easons , the C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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SUMMARY1 

Failure to obtain restitution of land confiscated under the communist 
regime 

Locus standi of deceased applicant's universal heir 

Article 34 

Locus standi — Locus standi of deceased applicant's universal heir - Matter of applicant's 
inheritance not resolved at domestic level 

Article 1 of Protocol No. 1 

Possessions - Existing possession - Legitimate expectation of obtaining enjoyment of a right -
Failure to obtain restitution of land confiscated under the communist regime - Instantaneous 
act not producing a continuing situation 

* * 

In 1949 plots of agricultural land owned by the applicant's father were 
expropriated under the New Land Reform Act of 1948. No compensation was 
paid. In 1957 title to the land was transferred to various legal persons, but some 
of the plots were later transferred to natural persons. The applicant's father 
subsequently died. In 1991 a Land Ownership Act was passed; the Act provided 
that property confiscated under the 1948 Act without compensation could be 
returned to its former owners or their heirs if it was still in the possession of the 
State or of a legal person. If the property had been transferred to a natural person, 
the former owners or their heirs were entitled to the assignment of other 
equivalent property or to financial compensation. On the basis of the 1991 Act 
the applicant, as his father's heir, entered into agreements with two legal persons 
for the restitution of land that had belonged to his father and had been 
expropriated by the State. The Land Office refused to approve the agreements on 
the ground that some of the plots had been assigned to natural persons. The 
applicant lodged two appeals with the municipal court against the Land Office's 
decisions, seeking restitution of the entire property and contesting the deeds by 
which it had been assigned to the natural persons in question. The court upheld 
the Land Office's decisions. In accordance with the Code of Civil Procedure, it did 
not hold a hearing, as only points of law were in issue. The Land Office, to which 
the case had been referred back, confirmed the applicant's property rights in 
respect of the plots which had not been assigned to natural persons and informed 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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him that he was entitled to seek compensation for the plots which could not be 
returned to him. The applicant appealed to the Constitutional Court, which 
dismissed the appeal. In 1998 the applicant died. His lawyer lodged a posthumous 
request with the Land Office for compensation in the form of an assignment of 
other plots. In the meantime the proceedings concerning the applicant's 
inheritance ended when the district court, not taking into account the request 
pending before the Land Office, held that the applicant had not left any estate. 
The inheritance proceedings were reopened on an application by the applicant's 
nephew and were still pending. In the applicant's last will, produced by his 
nephew, the nephew was designated as his universal heir, the applicant having 
disinherited his children. The applicant's nephew stated that he wished to pursue 
his uncle's application to the Court. 

Held 
(1) Article 34: In a number of cases, in which the applicant had died in the course 
of the proceedings, the Court had taken into account the wishes of the applicant's 
heirs or of close members of his family to pursue the proceedings. In the instant 
case that wish had been expressed not by one of the applicant's next of kin but by 
his nephew. Nevertheless, the nephew had been designated as universal heir in the 
deceased's will. The fact that the inheritance proceedings were still pending did 
not affect the nephew's position as the applicant's universal heir. It appeared 
sufficient that the applicant had designated him as his heir in his will and that 
there were serious prospects of his eventually being recognised as such, in which 
case he would inherit at least part of the applicant's estate, including the 
restitution claims. Moreover, cases before the Court had a moral dimension over 
and above material interests, and persons close to the applicant might have a 
legitimate interest in ensuring the successful outcome of an application after his 
death. That held true where, as in the instant case, the leading issue transcended 
the person and the interests of the applicant and his heirs in that it might affect 
other persons. If in such circumstances a potential heir wished to pursue the 
application, it could not be said that the matter had been resolved or that for 
other reasons it was no longer justified to continue the examination of the 
application. The continued examination of the present application was therefore 
justified. 

(2) Article 1 of Protocol No. 1: (a) The applicant's complaint concerned the part of 
his property which had been assigned to natural persons and which, under the 
Land Ownership Act of 1991, could not be returned. The applicant had been 
informed that in respect of that part of his property, he could claim financial 
compensation or be given other equivalent land. After his death, a request for the 
allocation of other equivalent land had been submitted on his behalf by his lawyer. 
The relevant proceedings were still pending, according to the Government. 
Moreover, no request for financial compensation had been made. 
(b) With regard to the Government's objection that the applicant had not 
exhausted domestic remedies, none of the remedies available to him could have 
provided any redress in respect of his complaint that, as the communist regime in 
Czechoslovakia had been officially recognised as illegal, the 1948 Act should be 
regarded as a nullity and that consequently none of the property transactions 
carried out on the basis of that Act, including the initial taking of the property 
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and its assignment to other natural persons, should be taken to have any legal 
effect. The applicant had in fact submitted those arguments in his appeal to the 
Constitutional Court. He was not required to raise them again, since it was 
sufficient for an applicant to make use of one of several alternative remedies 
likely to produce essentially the same effect. In the present case the ordinary-
courts would not have reached a different conclusion from that of the 
Constitutional Court; their decisions would in any event have had to be 
challenged in the Constitutional Court for the purposes of exhausting domestic 
remedies. The applicant had therefore satisfied the requirements of the 
exhaustion of domestic remedies. 
(c) The applicant's property had been expropriated in 1949, some of it being 
assigned to natural persons in 1957, before the Convention had come into force in 
the Czech Republic. The Court had therefore no jurisdiction ralione temporis to 
examine the circumstances or the continuing effects of the expropriation. 
Furthermore, deprivation of ownership or of another right in rem was in principle 
an instantaneous act and did not produce a continuing situation of deprivation of a 
right. The applicant's complaint, in so far as it concerned the measures taken in 
respect of his father's property, under the 1948 Act, before the Convention had 
come into force, was incompatible with the provisions of the Convention. 
However, the restitution proceedings which the applicant had instituted before 
the administrative and judicial authorities had begun after the Convention had 
come into force. The Court could not therefore reject that part of the application 
for lack of jurisdiction ratione temporis. 

(d) The concept of possessions covers both existing possessions and assets in 
respect of which an applicant can argue that he has at least a legitimate 
expectation of obtaining the effective enjoyment of a property right. In contrast, 
the hope of recognition of the survival of an old property right which it has long 
been impossible to exercise effectively cannot be regarded as a possession within 
the meaning of Article 1 of Protocol No. 1. In the instant case it had to be 
determined whether the applicant had had a legitimate expectation of recovering 
land which had been assigned to natural persons. In refusing to transfer ownership 
of the plots of land that had been assigned to natural persons, the authorities had 
correctly applied the Land Ownership Act, under which property could only be 
returned if it had been in the possession of the State or of a legal person at the 
time of the Act's entry into force, a condition that had not been met in the 
applicant's case. The applicant therefore could not have had any legitimate 
expectation of recovering his father's property. Although his entitlement to 
compensation - deriving from the Land Ownership Act and not from his father's 
former ownership rights as such - could be regarded as a possession within the 
meaning of Article 1 of Protocol No. 1, the applicant had not complained of any 
interference with that entitlement. His complaint had related solely to the fact 
that he had been unable to obtain restitution of his father's property in its 
entirety. Under the applicable legislation, the applicant had not had a right to, or 
legitimate expectation of, such restitution and had consequently not had a 
possession within the meaning of Article 1 of Protocol No. 1: incompatible ratione 
rnateriae. 

Article 6 § 1: The Court declared admissible the applicant's complaint that he had 
not had a public hearing by an impartial and independent tribunal. 
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T H E F A C T S 

T h e app l ican t [Mr J a n M a l h o u s ] was a Czech na t iona l born in 1920 who 
died on 1 M a y 1998. O n 22 F e b r u a r y 2000 the app l i can t ' s nephew, M r J a n 
Boucek, in formed the C o u r t t h a t he wished to p u r s u e the appl ica t ion 
or iginal ly i n t roduced by his unc le , w h o he c la imed had left a will 
d e s i g n a t i n g h im as his heir . T h e r e l evan t i n h e r i t a n c e p roceed ings a r e 
still p e n d i n g before the Czech a u t h o r i t i e s . 

A. T h e p a r t i c u l a r c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

In J u n e 1949 plots of ag r i cu l tu r a l land owned by t h e app l i can t ' s fa ther 
were e x p r o p r i a t e d by the fo rmer Doksy Dis t r ic t Na t iona l Counc i l (okresni 
narodni vybor) u n d e r the Czechoslovak New L a n d Reform Act No. 46/1948 
(" the 1948 A c t " ) . T h e app l i can t ' s f a the r never ob t a ined any 
c o m p e n s a t i o n . 

In 1957 some of the plots in ques t i on were t r a n s f e r r e d to t he owne r sh ip 
of n a t u r a l pe r sons in an a s s i g n m e n t p r o c e d u r e u n d e r the 1948 Act . 

In 1977 the app l i can t ' s f a the r d ied and the app l i can t ' s r igh t s over his 
e s t a t e were conf i rmed . 

After the fall of t he c o m m u n i s t r e g i m e in Czechos lovakia , Law no . 229/ 
1991 on A d j u s t m e n t of O w n e r s h i p R igh t s in respec t of Land a n d O t h e r 
Agr i cu l tu ra l P r o p e r t y (zdkon o pude - " the Land O w n e r s h i p Act" ) e n t e r e d 
in to force on 24 J u n e 1991. T h e Act provided t h a t t he 1948 Act was no 
longer appl icable a n d t h a t u n d e r c e r t a i n condi t ions p r o p e r t y confiscated 
p u r s u a n t to t h a t Act wi thou t c o m p e n s a t i o n could be r e t u r n e d to its fo rmer 
owners or the i r he i r s if it was still in the possession of t he S t a t e or of a legal 
pe r son . However , if such p rope r ty had been t r a n s f e r r e d in to the 
possession of n a t u r a l pe r sons , t he fo rmer owners or t he i r he i r s could -
subject to ce r t a in excep t ions — only c la im the a s s i g n m e n t of o the r 
equ iva len t p r o p e r t y or f inancial c o m p e n s a t i o n (for fu r the r de ta i l s of this 
legis la t ion, see below u n d e r "Re levan t d o m e s t i c l aw") . 

After 31 D e c e m b e r 1992 - d a t e of the division of t he Czech and Slovak 
F e d e r a l Repub l i c in to the Czech Republ ic a n d the Slovak Republ ic - the 
L a n d O w n e r s h i p Act r e m a i n e d in force as pa r t of t h e law of the Czech 
Republ ic . It was a m e n d e d severa l t i m e s a n d c e r t a i n provis ions were 
s u b s e q u e n t l y q u a s h e d by the Czech C o n s t i t u t i o n a l C o u r t as be ing 
u n c o n s t i t u t i o n a l . 
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O n the basis of the Land O w n e r s h i p Act , the app l i can t e n t e r e d in to 
r e s t i t u t i o n a g r e e m e n t s wi th two legal pe r sons ( the A d m i n i s t r a t i o n of 
Na t iona l Fores t s and an ag r i cu l tu r a l coopera t ive) on 10 D e c e m b e r 1993 
a n d 4 M a y 1994 respect ively. By two decis ions of 12 O c t o b e r 1994 the 
M l a d a Boleslav Land Office (pozemkovy iirad - " the Land Office") refused 
to app rove the r e s t i t u t i on a g r e e m e n t s . R e f e r r i n g to sect ion 32(2) of the 
Land O w n e r s h i p Act, it found t h a t some of t he plots had been ass igned 
to different owners p u r s u a n t to t h e 1948 Act , and t h a t these owners , 
be ing n a t u r a l pe r sons , had proved the i r p r o p e r t y r igh ts by showing the i r 
deeds of a s s i g n m e n t . 

O n 11 N o v e m b e r 1994 t h e app l ican t lodged appea l s wi th t he P r a g u e 
Munic ipa l C o u r t (mestsky soud - " t he Mun ic ipa l C o u r t " ) aga ins t t he two 
decis ions. H e c la imed the r e s t i t u t ion of t he en t i r e p rope r ty , c o n t e s t i n g 
t h a t t he acquis i t ion of p a r t s t h e r e o f h a d b e e n proven by the n a t u r a l 
pe r sons conce rned and r e q u e s t i n g access to the respect ive deeds of 
a s s i g n m e n t . 

O n 31 M a y 1995 the Mun ic ipa l C o u r t j o ined bo th appea l s and uphe ld 
t he a d m i n i s t r a t i v e decisions of 12 O c t o b e r 1994. It held tha t t h e L a n d 
Office had cor rec t ly refused to app rove the r e s t i t u t i o n a g r e e m e n t s as a 
whole as they also covered p r o p e r t y whose owne r sh ip had b e e n 
t r a n s f e r r e d to n a t u r a l pe r sons and t hus could not be r e t u r n e d to the 
or ig inal owner . T h i s h a d b e e n es tab l i shed on the basis of all r e l evan t 
d o c u m e n t s inc luding the deeds of a s s i g n m e n t which were inc luded in t h e 
a d m i n i s t r a t i v e files. T h e app l i can t could have consu l ted t h e m at any t i m e 
d u r i n g the a d m i n i s t r a t i v e p roceed ings if he h a d wished to do so, as 
provided for in Art ic le 23 § 1 of t he C o d e of A d m i n i s t r a t i v e P r o c e d u r e . 
T h e Munic ipa l C o u r t cons ide red t h a t no h e a r i n g was necessa ry in t h e 
app l i can t ' s case , as t h e facts had b e e n correc t ly e s tab l i shed by the 
a d m i n i s t r a t i v e a u t h o r i t y and only po in t s of law were in issue before it. In 
this respec t it r e fe r red to Ar t ic le 250f of t he Code of Civil P r o c e d u r e . 

T h e case was re fe r red back to t he Land Office which gave a new 
decis ion on 25 J u l y 1995. In accordance wi th t he opinion of the Munic ipa l 
C o u r t , by which it was b o u n d by v i r tue of Ar t ic le 250r of t he C o d e of Civil 
P r o c e d u r e , t he L a n d Office conf i rmed the app l i can t ' s p r o p e r t y r igh ts in 
respec t of those plots (with a surface a r e a of 23,282 sq. m.) which had not 
b e e n r e a s s i g n e d to n a t u r a l pe r sons u n d e r t he 1948 Act . At t he s a m e t i m e 
it in formed the app l i can t t h a t he could seek c o m p e n s a t i o n u n d e r 
sect ions 11 or 16 of t he Land O w n e r s h i p Act for t he plots which could not 
be r e t u r n e d (125,341 sq. m. ) . 

O n 14 S e p t e m b e r and 15 O c t o b e r 1995 the app l ican t lodged a 
cons t i tu t iona l a p p e a l (ustavni stiznost) c l a iming , inter alia, t h a t his 
p rope r ty r igh ts h a d b e e n vio la ted , t h a t he had not been able to pu t 
forward fu r the r evidence a n d tha t the Munic ipa l C o u r t had not in formed 
him abou t its decis ion to jo in bo th cases . H e also c l a imed t h a t all ac ts 
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m a d e u n d e r t h e 1948 Act were null a n d void. H e rel ied on Ar t ic les 11, 36 
a n d 38 of t he C h a r t e r of F u n d a m e n t a l R igh t s a n d F r e e d o m s (Listina 
zdkladnich prdv a svobod). 

O n 29 N o v e m b e r 1995 the C o n s t i t u t i o n a l C o u r t (Ustavni soud) 
dismissed the app l i can t ' s appea l as mani fes t ly i l l-founded. It cons ide red 
t h a t the app l i can t ' s cons t i tu t iona l r i gh t s to a p rope r cour t p r o c e d u r e h a d 
not b e e n v io la ted by the m a n n e r in which the Munic ipa l C o u r t had dea l t 
wi th his appea l . H a v i n g r ega rd to t h e special n a t u r e of the jud ic i a l review 
of a d m i n i s t r a t i v e decis ions , the cou r t ' s funct ion was l imi ted to a legal 
r e a s s e s s m e n t of t h e case on the basis of t he facts e s t ab l i shed by t h e 
a d m i n i s t r a t i v e au tho r i ty . T h e app l i can t had not rel ied on evidence 
d i s r e g a r d e d by t h e Land Office and , by mere ly a r t i c u l a t i n g his 
d i scon ten t wi th the l a t t e r ' s decis ion, h a d not ra i sed any valid object ion 
to t h e facts as e s t ab l i shed by it. Accord ing to t he C o n s t i t u t i o n a l C o u r t 
t he Mun ic ipa l C o u r t f u r t h e r m o r e h a d not infr inged cons t i t u t iona l law 
by dec id ing the case wi thou t a h e a r i n g as th is was lawful u n d e r 
Art ic le 250f of the Code of Civil P r o c e d u r e w h e n the case involved only 
t he a s s e s s m e n t of poin ts of law. As r e g a r d s t he app l i can t ' s a l l ega t ion 
conce rn ing the nul l i ty of all p r o p e r t y t r ans fe r s m a d e u n d e r t he 1948 
Act , t he C o n s t i t u t i o n a l C o u r t m a d e it c lea r t h a t this a l l ega t ion was 
u n s u b s t a n t i a t e d . W h e n the 1948 Act was r epea l ed by the Land 
O w n e r s h i p Act in 1991 it b e c a m e inappl icable ex nunc. Th i s did not 
m e a n , however , t h a t all ea r l i e r t r a n s a c t i o n s u n d e r t he 1948 Act were 
now to be r e g a r d e d as null a n d void. T h e C o n s t i t u t i o n a l C o u r t added 
t h a t t he L a n d O w n e r s h i p Act p u r p o r t e d to r ed re s s only ce r t a in , bu t not 
all c o n s e q u e n c e s of t he i n f r i ngemen t of p r o p e r t y r i gh t s caused by the 
ope ra t i on of t he 1948 Act and the re fo re the decis ions in t he app l i can t ' s 
case h a d not been unlawful . 

O n 1 May 1998 the appl ican t d ied . O n 3 J u l y 1998 his lawyer i n t roduced 
before t he L a n d Office a r e q u e s t for c o m p e n s a t i o n by the a s s i g n m e n t of 
o t h e r plots p u r s u a n t to sect ion 1 1 (2) of t he L a n d O w n e r s h i p Act . 
Accord ing to t he G o v e r n m e n t , th is r e q u e s t is still p e n d i n g before t he 
Land Office. 

T h e jud ic ia l p roceed ings r e g a r d i n g the app l i can t ' s i n h e r i t a n c e were 
t e r m i n a t e d on 29 O c t o b e r 1998 by a f inding of the P r a g u e no. 2 Dis t r ic t 
C o u r t t h a t t he appl ican t had not left any e s t a t e . Appa ren t l y , t he cour t was 
not aware of t he L a n d Office's decis ion of 2 5 J u l y 1995. 

O n 22 F e b r u a r y 2000 the app l i can t ' s nephew, M r Boucek, r e q u e s t e d the 
Dis t r ic t C o u r t to r e o p e n the i n h e r i t a n c e p roceed ings . H e p roduced his 
unc le ' s last will of 22 M a r c h 1998 in which he was d e s i g n a t e d as universa l 
he i r t h e app l i can t ' s e s t a t e , while the app l i can t ' s two adul t ch i ld ren were 
d i s inhe r i t ed . T h e r e o p e n i n g of t he jud ic ia l p roceed ings conce rn ing 
the i n h e r i t a n c e was eventua l ly g r a n t e d on 21 Augus t 2000. T h e s e 
p roceed ings a r e still pend ing . 
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At t he s a m e t i m e as h e r e q u e s t e d t he r e o p e n i n g of the i n h e r i t a n c e 
p roceed ings , t h a t is to say also on 22 F e b r u a r y 2000, t he app l i can t ' s 
lawyer in formed the C o u r t abou t M r Boucek ' s wish to p u r s u e his unc le ' s 
app l ica t ion before t he C o u r t . H e also s u b m i t t e d a power of a t t o r n e y for 
the p roceed ings before t he C o u r t s igned by M r Boucek. 

B. R e l e v a n t d o m e s t i c law 

/. The Land Ownership Act 

T h e Land O w n e r s h i p Act r e g u l a t e s , inter alia, t he r e s t i t u t i on of ce r t a in 
ag r i cu l tu r a l and o t h e r p r o p e r t y (defined in sect ion 1) which was ceded or 
t r a n s f e r r e d to t he S t a t e or o t h e r legal pe r sons b e t w e e n 25 F e b r u a r y 1948 
a n d 1 J a n u a r y 1990. Sect ion 6(1) lists the ac ts giving rise to a r e s t i t u t i on 
claim including, in s u b - p a r a g r a p h (b), confiscat ion w i thou t c o m p e n s a t i o n 
p u r s u a n t to t he 1948 Act . 

T h e pe r sons en t i t l ed to c la im r e s t i t u t i on ("r ightful c l a i m a n t s " ) a r e set 
out in sect ion 4. T h e y a r e t he or ig inal owners of the p r o p e r t y (sect ion 4(1)) 
or, w h e r e t he or iginal owner is deceased or r e p o r t e d miss ing wi thou t t r ace , 
t h e l a t t e r ' s he i r s or n e a r re la t ives in a specified o r d e r (sect ion 4 (2 ) ) . All 
c l a i m a n t s mus t be n a t u r a l pe r sons a n d na t iona l s of the Czech a n d Slovak 
Fede ra l Repub l i c p e r m a n e n t l y r e s iden t in its t e r r i to ry . T h e r e q u i r e m e n t of 
p e r m a n e n t res idence was r epea led by a j u d g m e n t of the Czech 
C o n s t i t u t i o n a l C o u r t (no. 29/1996) wi th effect from 9 F e b r u a r y 1996. 

Accord ing to sec t ion 5, those obl iged to m a k e r e s t i t u t i o n a re , in 
pr inc ip le , the S t a t e or any legal person possess ing the real p r o p e r t y at 
t he d a t e w h e n the Act e n t e r e d in to force. N a t u r a l p e r s o n s can be obl iged 
to r e t u r n real p r o p e r t y to a r ightful c l a i m a n t only in t he c i r c u m s t a n c e s set 
out in section 8, t h a t is if they or the i r re la t ives acqu i r ed it from the S t a t e 
or a n o t h e r legal pe r son e i t he r con t r a ry to any law in force at the r e l evan t 
t ime or for a pr ice inferior to t h a t fixed by any appl icable pr ice r egu l a t i ons 
or on t he basis of unlawful a d v a n t a g e . In t he se cases r e s t i t u t i o n is to be 
o r d e r e d by a jud ic ia l decis ion upon the app l ica t ion of the r ightful 
c l a i m a n t , which m u s t be filed before 31 D e c e m b e r 1992 or w i th in six 
m o n t h s from the d a t e w h e n a decis ion of t he land office refusing t h e 
r e s t i t u t i on of t he real p r o p e r t y in ques t ion b e c a m e final. O t h e r w i s e , a 
plot ass igned to a n a t u r a l p e r s o n who has proved his p r o p e r t y r igh ts by 
showing his deed of a s s i g n m e n t is not avai lable for r e s t i t u t i on 
(sect ion 32(3) , which was , however , r epea l ed by a j u d g m e n t of the Czech 
C o n s t i t u t i o n a l C o u r t (no. 166/1995) wi th effect from 15 Augus t 1995). 

F u r t h e r m o r e , no r e s t i t u t i o n shall t ake place in t he cases l is ted in 
sect ion 11(1) of t he Act which inc lude , inter alia, cases w h e r e a r igh t of 
pe r sona l use of the p r o p e r t y has been c r e a t e d for a n a t u r a l pe r son except 
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in t h e c i r c u m s t a n c e s m e n t i o n e d in sect ion 8. In such cases , t he land office 
shall t r ans f e r o t h e r equ iva len t S t a t e p rope r ty , p re fe rab ly located in the 
s a m e a r e a a n d d e t e r m i n e d accord ing to t he pr inc ip les of the ag r i cu l tu r a l 
land rea l loca t ion legis la t ion, to t he r ightful c l a i m a n t if the l a t t e r consen t s 
(sect ion 11(2)) . 

If no res t i tu t ion is provided for and the person ent i t led to res t i tu t ion 
cannot be c o m p e n s a t e d by the a s s ignmen t of o the r real p roper ty , he has a 
r ight to financial compensa t ion according to specified condi t ions (section 16). 

As r e g a r d s the p r o c e d u r e to be followed, sec t ion 9( 1) of the Act provides 
t h a t a r ightful c l a i m a n t m u s t lodge his claim wi th the a p p r o p r i a t e land 
office and a t the s a m e t i m e r e q u e s t r e s t i t u t i on from the pe r son or ent i ty 
possess ing the real e s t a t e a t issue. T h e l a t t e r is r e q u i r e d to conclude , 
wi th in sixty days, an a g r e e m e n t on the t r ans f e r of t he p r o p e r t y wi th the 
c l a i m a n t (restitucni dohoda - " r e s t i t u t i on a g r e e m e n t " ) . Accord ing to 
sect ion 9(2) , any r e s t i t u t i on a g r e e m e n t m u s t be conf i rmed by the 
a p p r o p r i a t e land office. If t he land office does not approve the res t i tu t ion 
a g r e e m e n t , t he en t i t l ed p e r s o n can a p p e a l to the cour t . If t he cour t , too, 
refuses to approve the a g r e e m e n t , it refers t he case back to t he land office 
for a decision on t h e m e r i t s of t he case (sect ion 9 (3 ) ) . Th i s decision is 
aga in subject to jud ic ia l review (sect ion 9(6)) . 

2. Code of Administrative Procedure 

T h e p roceed ings before land offices a r e governed by the Code of 
A d m i n i s t r a t i v e P r o c e d u r e (Law no. 71/1967) . 

Ar t ic les 3 and 4 r e g u l a t e the basic pr inc ip les of the p roceed ings before 
a d m i n i s t r a t i v e a u t h o r i t i e s . T h e p roceed ings m u s t be c o n d u c t e d in 
acco rdance wi th t he law, a n d p a r t i e s m u s t always be given the 
o p p o r t u n i t y to defend effectively t he i r r i g h t s and in t e r e s t s , to cha l lenge 
t he facts of the case and to m a k e p roposa l s as to t he p roceed ings . 
F u r t h e r m o r e , the pa r t i e s enjoy equa l r igh t s a n d have t he s a m e 
obl iga t ions . T h e decis ions of a d m i n i s t r a t i v e a u t h o r i t i e s m u s t be based on 
facts t h a t have been es tab l i shed in a re l iable m a n n e r . 

P u r s u a n t to Art ic le 2 1 , t he a d m i n i s t r a t i v e a u t h o r i t y shall o r d e r an ora l 
h e a r i n g if this is r e q u i r e d by the n a t u r e of t he case, in p a r t i c u l a r whe re 
such a h e a r i n g will c o n t r i b u t e to t he clar if icat ion of t he m a t t e r a t issue. 
T h e p a r t i e s to t h e p roceed ings m u s t be s u m m o n e d to a t t e n d the oral 
h e a r i n g a n d invited to express the i r c o m m e n t s and p roposa l s in the 
course of the hea r ing . O r a l hea r i ngs a r e not publ ic un less a special legal 
ru le provides o therwise or the a d m i n i s t r a t i v e a u t h o r i t y dec ides t h a t the 
h e a r i n g shall be publ ic . 

Accord ing to Art icle 23 § 1, t he pa r t i e s to the admin i s t r a t ive proceedings 
a n d the i r r ep resen ta t ives have the r ight to have access to d o c u m e n t s and to 
m a k e ex t rac t s t he re f rom, except for the records of vot ing. 
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Accord ing to Art ic le 32 § 1, a d m i n i s t r a t i v e a u t h o r i t i e s a r e u n d e r t h e 
obl iga t ion to es tab l i sh all facts accu ra t e ly a n d comprehens ive ly . For t h a t 
p u r p o s e they have to ,ob ta in all necessa ry s u p p o r t i n g d o c u m e n t s a n d d a t a . 

3. Code of Civil Procedure 

T h e lawfulness of decisions of the a d m i n i s t r a t i v e a u t h o r i t i e s can be 
reviewed by the cour t s in accordance wi th Pa r t V of the Code of Civil 
P r o c e d u r e . 

Art ic le 250f ( r e p e a l e d by a j u d g m e n t of the C o n s t i t u t i o n a l C o u r t 
(no. 269/96) wi th effect from 1 M a y 1997) en t i t l e s the cour t s to del iver a 
j u d g m e n t w i thou t a n oral h e a r i n g in s imple cases , in p a r t i c u l a r w h e n 
t h e r e is no d o u b t as to w h e t h e r t he a d m i n i s t r a t i v e a u t h o r i t y e s t ab l i shed 
the facts correct ly , and only po in t s of law a re a t issue. 

P u r s u a n t to Ar t ic le 250i § 1, the c o u r t s , w h e n reviewing a d m i n i s t r a t i v e 
a u t h o r i t i e s ' decis ions , t ake in to cons ide ra t i on the facts as they ex i s ted at 
t he m o m e n t when the a d m i n i s t r a t i v e decision was t a k e n . 

In acco rdance wi th Art ic le 250m § 3, t he p a r t i e s to the p roceed ings 
before the cour t a r e the p a r t i e s in t he p roceed ings before t he 
a d m i n i s t r a t i v e a u t h o r i t y and the a d m i n i s t r a t i v e a u t h o r i t y whose decision 
is to be reviewed. 

U n d e r Art ic le 250q, the cour t reviewing an a d m i n i s t r a t i v e au t h o r i t y ' s 
decis ion can c i t he r uphold or q u a s h it and send the case back to t he 
a d m i n i s t r a t i v e au tho r i t y . If the decis ion is not t a k e n p u r s u a n t to 
Ar t ic le 250f or if t h e a d m i n i s t r a t i v e a u t h o r i t y does not issue a new 
decision satisfying the app l i can t ' s c la im, the cour t m a y t ake such 
ev idence as is necessa ry for reviewing the decision a t issue. 

Accord ing to Art ic le 250r, if the cour t q u a s h e s t he decis ion of t he 
a d m i n i s t r a t i v e au tho r i ty , t he l a t t e r is bound by the legal opin ion 
expressed by the cour t , w h e n t a k i n g a new decision. 

In accordance wi th Art ic le 250s, a cour t decis ion reviewing an 
a d m i n i s t r a t i v e decis ion is not subject to a r e m e d y except in t he cases 
l is ted in p a r a g r a p h 2 (which a r e not p e r t i n e n t in t h e p r e s e n t case ) . 

4. Civil Code 

Art ic le 469a § 1 (a) and (b) provides t h a t t he t e s t a t o r m a y d i s inher i t a 
d e s c e n d a n t if the l a t t e r , at va r i ance wi th p rope r mora l i ty , failed to e x t e n d 
to h im the necessa ry ass i s tance in s ickness , old age or in o t h e r s imi lar ly 
signif icant s i tua t ions , or if the d e s c e n d a n t fails to show las t ing g e n u i n e 
i n t e r e s t in his pe r son , of the kind t h a t a d e s c e n d a n t should display. 

Accord ing to Art ic le 473 § 1, ch i ld ren a n d spouse inher i t in t he first 
o r d e r of i n t e s t a t e success ion, each of t h e m in equa l p a r t s . 

Accord ing to Art ic le 479, m i n o r d e s c e n d a n t s m u s t receive a t least as 
m u c h as cons t i t u t e s the i r i n t e s t a t e s h a r e in t he e s t a t e , and adu l t 
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d e s c e n d a n t s m u s t receive at least as m u c h as cons t i t u t e s one half of the i r 
i n t e s t a t e s h a r e . If t he will con t r ad ic t s this provision, t h a t p a r t of t he will 
shall be invalid, unless the a f o r e m e n t i o n e d d e s c e n d a n t s have been 
d i s inhe r i t ed . 

C O M P L A I N T S 

1. T h e app l ican t compla ins tha t his p r o p e r t y r igh ts as g u a r a n t e e d 
by Art ic le 1 of Protocol No. 1 have been v io la ted in t he r e s t i t u t ion 
p roceed ings . H e s u b m i t s t h a t t he na t iona l a u t h o r i t i e s did not dec ide on 
the un lawfulness or null i ty of t he app l i ca t ion of the 1948 Act in his case. 
H e c la ims t h a t as the Czechoslovak c o m m u n i s t r e g i m e be tween 
25 F e b r u a r y 1948 and 17 N o v e m b e r 1989 was dec la red illegal by Law 
no. 198/1993 on the I l legal i ty of t he C o m m u n i s t R e g i m e , t he 1948 Act 
a d o p t e d d u r i n g th is pe r iod of t i m e should also be cons ide red as i l legal. 

2. T h e app l ican t also a l leges a violat ion of Art ic le 6 § 1 of the 
Conven t i on in t he p roceed ings before t he M l a d a Boleslav L a n d Office, 
the P r a g u e Mun ic ipa l C o u r t a n d the C o n s t i t u t i o n a l C o u r t in t h a t (i) 
t h e r e has b e e n no publ ic h e a r i n g in his case , (ii) he could not pu t forward 
fu r the r evidence , and (iii) he could not cha l lenge and refute the 
d e f e n d a n t s ' a r g u m e n t s . 

T H E L A W 

A. As to t h e locus standi o f Mr J a n B o u c e k 

T h e C o u r t m u s t first a d d r e s s t he issue of M r Boucek ' s e n t i t l e m e n t to 
p u r s u e t h e app l i ca t ion original ly i n t roduced by the app l i can t , who died in 
May 1998. 

Mr Boucek has dec la red since F e b r u a r y 2000 tha t he wishes to pu r sue 
his unc le ' s app l i ca t ion before t he C o u r t . H e relies on t he app l i can t ' s last 
will of 22 M a r c h 1998, in which he was d e s i g n a t e d as t he app l ican t ' s 
un iversa l he i r whi le t he app l i can t ' s two adu l t ch i ld ren were d i s inher i t ed . 
H e fu r the r po in t s out t h a t on the basis of this last will, which only recent ly 
c a m e to his a t t e n t i o n , he r e q u e s t e d a n d o b t a i n e d the r e o p e n i n g of the 
i n h e r i t a n c e p roceed ings before t he re levan t na t iona l cour t . 

T h e G o v e r n m e n t s u b m i t t h a t , for t he t i m e being, M r Boucek canno t be 
cons idered as a pe r son en t i t l ed to p u r s u e t he p roceed ings before t he C o u r t 
on t he app l i can t ' s behalf. T h e G o v e r n m e n t do not con tes t t he ex i s tence of 
the app l i can t ' s last will in which his n e p h e w M r Boucek was d e s i g n a t e d as 
un iversa l hei r to the app l i can t ' s e s t a t e . T h e y observe , however , t h a t t he 
new i n h e r i t a n c e p roceed ings , o p e n e d a t M r Boucek ' s r e q u e s t before the 
P r a g u e no. 2 Dis t r ic t C o u r t on 21 Augus t 2000, a re still pend ing . In t he se 
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p roceed ings , the app l i can t ' s two adul t ch i ld ren could d i spu t e t h e val idi ty 
of the i r fa ther ' s last will. If t h a t will we re even tua l ly dec la red null and 
void, t he app l i can t ' s ch i ld ren would be the l eg i t ima t e hei rs to t he i r 
f a the r ' s e s t a t e . 

T h e C o u r t recal ls t h a t in va r ious cases w h e r e an appl ican t d ied in the 
course of the p roceed ings it has t a k e n in to accoun t t he s t a t e m e n t s of the 
app l i can t ' s he i r s or of close m e m b e r s of his family w h o expressed the wish 
to p u r s u e the p roceed ings before t he C o u r t (see, for e x a m p l e , t h e D e w e e r 
v. Be lg ium j u d g m e n t of 27 F e b r u a r y 1980, Ser ies A no. 35 , pp . 19-20, § § 3 7 -
38; the X v. t he U n i t e d K i n g d o m j u d g m e n t of 5 N o v e m b e r 1981, Ser ies A 
no. 4-6, p . 15, § 32; t he V o c a t u r o v. I taly j u d g m e n t of 24 M a y 1991, Ser ies A 
no. 206-C, p. 29, § 2; t he G. v. I taly j u d g m e n t of 27 F e b r u a r y 1992, Ser ies A 
no. 228-F, p. 65, § 2; the Pandolfel l i a n d P a l u m b o v. I taly j u d g m e n t of 
27 F e b r u a r y 1992, Ser ies A no. 231-B, p. 16, § 2; the X v. F r a n c e 
j u d g m e n t of 31 M a r c h 1992, Ser ies A no. 234-C, p. 89, § 26; t he 
R a i m o n d o v. I taly j u d g m e n t of 22 F e b r u a r y 1994, Ser ies A no. 281-A, p . 8, 
§ 2; and , a contrario, t he Sche re r v. Swi tze r l and j u d g m e n t of 25 M a r c h 1994, 
Ser ies A no. 287, pp . 14-15, § § 3 1 - 3 2 ) . 

In t he p r e s e n t case it is not one of t h e late app l i can t ' s nex t of kin w h o 
wishes to p u r s u e t he app l ica t ion before t he C o u r t . In fact, t he app l i can t 
has two adul t ch i ld ren and M r Boucek is only his nephew. It is not 
con t e s t ed t h a t in his last will t he app l ican t dec l a r ed t h a t he wished to 
d i s inher i t his ch i ld ren and t h a t he d e s i g n a t e d M r Boucek as his un iversa l 
heir . T h e C o u r t no tes tha t on the basis of th is will the i n h e r i t a n c e 
p roceed ings have b e e n r eopened and t h a t t hey a r e still p e n d i n g before 
t he re levan t na t i ona l cour t . It accep ts the G o v e r n m e n t ' s a r g u m e n t t h a t 
u n d e r t he na t iona l law M r Boucek ' s r igh t s to his unc le ' s e s t a t e canno t be 
approved unt i l t he end of the new i n h e r i t a n c e p roceed ings in which the 
app l i can t ' s ch i ld ren - be ing m a n d a t o r y he i r s u n d e r Art ic le 479 of the 
Civil Code - could con tes t t he i r f a the r ' s last will as a whole or as r e g a r d s 
the pa r t conce rn ing the i r d i s i nhe r i t ance . T h e C o u r t also no tes , however , 
t h a t so far t he app l i can t ' s ch i ld ren do not a p p e a r to have con t e s t ed t he 
val idi ty of t he will. In its view the fact t h a t t he new i n h e r i t a n c e 
p roceed ings have not yet t e r m i n a t e d does not affect M r Boucek ' s c u r r e n t 
posi t ion as a pe r son de s igna t ed as t h e un iversa l hei r to t he app l i can t ' s 
e s t a t e u n d e r his last will. 

T h e C o u r t c a n n o t , in t he p r e s e n t c i r c u m s t a n c e s , a t t a c h decisive 
i m p o r t a n c e to t he fact t h a t t he p e r s o n wish ing to p u r s u e t he app l ica t ion 
is not t he app l i can t ' s next of kin a n d t h a t he has not b e e n conf i rmed as t he 
app l i can t ' s he i r accord ing to the provisions of na t iona l law. Nor is it 
decisive t h a t M r Boucek man i f e s t ed his wish to p u r s u e the app l ica t ion 
only a cons ide rab le t i m e af ter t he app l i can t ' s d e a t h . In fact, he s e e m s to 
have l ea rn t abou t t he app l i can t ' s will in his favour only shor t ly before he 
had recourse to the C o u r t . W h a t is essen t ia l is t h a t M r Boucek can c la im a 
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l e g i t i m a t e in t e re s t in hav ing the p roceed ings in t he app l i can t ' s case 
p u r s u e d before t he C o u r t . T h e C o u r t cons iders it as sufficient in this 
respec t t h a t t he or ig inal app l ican t has d e s i g n a t e d h im as his he i r and 
t h a t t h e r e a r e p rospec t s of his eventua l ly be ing recognised as such, in 
which case a t least pa r t of the app l i can t ' s e s t a t e inc lud ing the r e s t i t u t i on 
c la ims in issue in the p r e s e n t case would accrue to h im. 

Moreover , it is not only m a t e r i a l i n t e r e s t s which t h e successor of a 
deceased app l ican t m a y p u r s u e by his wish to m a i n t a i n t he appl ica t ion . 
H u m a n r igh t s cases before t h e C o u r t genera l ly also have a m o r a l 
d imens ion and pe r sons n e a r to an app l ican t m a y t hus have a l eg i t ima te 
i n t e r e s t in see ing to it t h a t j u s t i ce is done even a f te r t h e app l i can t ' s 
d e a t h . Th i s holds t r u e all t he m o r e if, as in the p r e s e n t case , the leading-
issue ra ised by the case t r a n s c e n d s the pe r son a n d the i n t e r e s t s of the 
app l ican t a n d his hei rs in t h a t it m a y affect o t h e r pe r sons . If in such 
c i r c u m s t a n c e s a po t en t i a l he i r wishes to m a i n t a i n the app l i ca t ion it 
c a n n o t be said tha t t he m a t t e r has b e e n resolved or t h a t for o t h e r 
r ea sons it is no longer justified to con t i nue t he e x a m i n a t i o n of the 
app l ica t ion (see t he D e w e e r j u d g m e n t cited above, p . 20, § 38) . 

T h e C o u r t the re fo re cons iders t h a t t h e condi t ions for s t r ik ing the case 
out of its list of cases , as def ined in Ar t ic le 37 § 1 of t he Conven t ion , a r e not 
m e t a n d t h a t it m u s t accordingly con t inue to e x a m i n e the app l ica t ion at 
M r Boucek 's r eques t . 

T h e C o u r t would point ou t , however , t h a t its recogni t ion of M r Boucek 's 
e n t i t l e m e n t to p u r s u e t he app l ica t ion in no way affects t he scope of the 
case as or iginal ly s u b m i t t e d by M r M a l h o u s . It is not cal led upon to 
e x a m i n e w h e t h e r , since the app l i can t ' s d e a t h , t h e r e has been any 
in t e r f e r ence wi th M r Boucek ' s own r igh ts u n d e r the C o n v e n t i o n . Its 
e x a m i n a t i o n m u s t be l imi ted to t he ques t i on w h e t h e r or not the 
compla in t s as or iginal ly s u b m i t t e d by M r M a l h o u s , who r e m a i n s the 
app l i can t , disclose a viola t ion of the C o n v e n t i o n . 

B. A s t o t h e a l l e g e d v i o l a t i o n o f Ar t i c l e 1 o f P r o t o c o l N o . 1 

T h e app l ican t compla ins t h a t his p rope r ty r igh ts as g u a r a n t e e d by 
Art ic le 1 of Protocol No. 1 have been v io la ted in the r e s t i tu t ion 
p roceed ings . 

Art ic le 1 of Protocol No. 1 r e ads as follows: 

" E v e r y n a t u r a l o r l ega l p e r s o n is e n t i t l e d t o t h e p e a c e f u l e n j o y m e n t of h is p o s s e s s i o n s . 

N o o n e sha l l be d e p r i v e d of his p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t a n d s u b j e c t to 

t h e c o n d i t i o n s p r o v i d e d for by l aw a n d by t h e g e n e r a l p r i n c i p l e s of i n t e r n a t i o n a l law. 

T h e p r e c e d i n g p r o v i s i o n s sha l l n o t , h o w e v e r , in a n y w a y i m p a i r t h e r i g h t of a S t a t e to 

e n f o r c e s u c h l aws a s it d e e m s n e c e s s a r y t o c o n t r o l u s e of p r o p e r t y in a c c o r d a n c e w i t h t he 

g e n e r a l i n t e r e s t o r t o s e c u r e t h e p a y m e n t of t a x e s o r o t h e r c o n t r i b u t i o n s o r p e n a l t i e s . " 



548 MALHOUS v. THE CZECH REPUBLIC DECISION 

/. Submissions by the parties 

(a) T h e G o v e r n m e n t 

T h e G o v e r n m e n t submi t in t he first place t h a t t he app l i can t ' s c la im is 
i ncompa t ib l e ratione materiae and ratione temporis wi th the provis ions of the 
C o n v e n t i o n and of Protocol No. 1. As a subs id ia ry a r g u m e n t they claim 
t h a t t he appl ican t has not m a d e use of all avai lable r e m e d i e s . 

T h e G o v e r n m e n t refer to the Conven t i on o r g a n s ' case- law accord ing to 
which the Conven t i on does not g u a r a n t e e t h e r ight to have p r o p e r t y 
r e s t o r e d . Art ic le 1 of Protocol No. 1 p r o t e c t s the peaceful en joymen t of 
ex i s t ing p r o p e r t y bu t does not g u a r a n t e e t he r ight to acqu i re p rope r ty . 

T h e G o v e r n m e n t s t ress t h a t the Land O w n e r s h i p Act , on t he basis of 
which the app l i can t c l a imed the r e s t i t u t i o n of t he p r o p e r t y be long ing to 
his fa ther , did not affect t he ques t i on of t he val idi ty of t r ans fe r s of 
p r o p e r t y in t he pas t . T h e a im of t he Act is to " r ed re s s the consequences 
of c e r t a i n i n f r i ngemen t s of p r o p e r t y r igh t s " . It is based on the concept of 
a n exhaus t ive list of t he cases in which eligible pe r sons have a r ight to 
r e s t i t u t i on of p r o p e r t y or to c o m p e n s a t i o n , and provides , inter alia, t h a t 
the 1948 Act no longer appl ies . T h u s , t he 1948 Act ceased to have effect 
before the d a t e of the en t ry in to force of t he C o n v e n t i o n wi th r e g a r d to the 
C z e c h Republ ic . T h e G o v e r n m e n t cons ider t h a t the C o u r t is n e i t h e r 
c o m p e t e n t to decide on the compat ib i l i ty wi th the C o n v e n t i o n of 
legis la t ion which has b e e n r e p e a l e d nor to e x a m i n e the c i r c u m s t a n c e s in 
which the exp rop r i a t i on of t h e app l i can t ' s f a the r ' s p r o p e r t y was ca r r i ed 
out in 1949. 

In the p r e s e n t case , t he na t i ona l a u t h o r i t i e s p roceeded in accordance 
wi th t he Land O w n e r s h i p Act . T h e Land Office did not approve the 
r e s t i t u t i on a g r e e m e n t s because t he n a t u r a l pe r sons to w h o m the lands 
had been ass igned w e r e not u n d e r a du ty to e n t e r in to r e s t i t u t i on 
a g r e e m e n t s and had proved the p rope r ty r igh t s to the i r p lots by the i r 
deeds of a s s i g n m e n t . T h e Munic ipa l C o u r t conf i rmed the co r r ec tnes s of 
t he p r o c e d u r e followed by t h e L a n d Office, as only land owned by the 
S t a t e or by legal persons could be the object of a r e s t i t u t i o n a g r e e m e n t 
u n d e r t he L a n d O w n e r s h i p Act . T h e cour t r e m i t t e d t he case to the Land 
Office which t h e n dec ided which plots still in t he possession of legal 
pe r sons w e r e to be r e t u r n e d to the app l i can t . At the s a m e t i m e , the 
app l i can t was i n fo rmed t h a t as r e g a r d s t he r e m a i n i n g plots which could 
not be r e t u r n e d , he had the opt ion of accep t ing e i t h e r o t h e r p lots or 
f inancial c o m p e n s a t i o n . Accord ing to t he G o v e r n m e n t , t he r e q u e s t for 
c o m p e n s a t i o n by the a s s i g n m e n t of o the r p lo t s , s u b m i t t e d by the 
app l i can t ' s lawyer on 3 J u l y 1998, t h a t is two m o n t h s af ter M r M a l h o u s ' s 
d e a t h , is still p e n d i n g before t he M l a d a Boleslav Land Office. T h e 
app l i can t has never r e q u e s t e d any f inancial c o m p e n s a t i o n . T h e 
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G o v e r n m e n t fu r the r note t h a t M r Boucek has never b r o u g h t p roceed ings 
for r e s t i t u t i o n or for c o m p e n s a t i o n before t he na t i ona l au tho r i t i e s . 

T h e fact t h a t sec t ion 32(3) of the Land O w n e r s h i p Act , according to 
which land ass igned to n a t u r a l pe r sons u n d e r t he 1948 Act was not 
avai lable for r e s t i t u t i on , was r epea l ed by t h e C o n s t i t u t i o n a l C o u r t ' s 
j u d g m e n t no. 166/1995 of 14 J u n e 1995 could not in the G o v e r n m e n t ' s 
view affect t he decision in t he app l i can t ' s case . T h e r epea l did not m e a n 
t h a t n a t u r a l pe r sons should be inc luded a m o n g those obliged to s u r r e n d e r 
land in the i r possess ion. T h e y were implici t ly exc luded from this 
obl iga t ion a l r eady by v i r tue of sect ion 5 of t h e Act . 

T h e G o v e r n m e n t add t h a t , a l t h o u g h the L a n d O w n e r s h i p Act is based 
on the pr inciple of p ro tec t ion of n a t u r a l pe r sons , it enab le s r ightful 
c l a i m a n t s to lodge, in some cases a n d wi th in c e r t a i n t ime- l imi t s , a civil 
ac t ion r e q u e s t i n g the r e s t i t u t i o n of p r o p e r t y by n a t u r a l pe r sons . 
Accordingly, t he app l i can t , w h o m a i n t a i n e d t h a t in his case the n a t u r a l 
pe r sons h a d acqu i r ed the plots c o n t r a r y to the law t h e n in force, could, 
af ter t he new decis ion of t h e L a n d Office of 25 J u l y 1995, have b rough t a 
civil ac t ion p u r s u a n t to sect ion 8(1) of t he L a n d O w n e r s h i p Act and 
d i spu t ed the val idi ty of t he t r ans fe r of his fa ther ' s p r o p e r t y to t he n a t u r a l 
pe r sons c o n c e r n e d . In so far as t he app l ican t con t e s t ed the lawfulness of 
the or ig ina l t r ans fe r of his fa ther ' s p r o p e r t y to t he S t a t e and t h e r e a f t e r to 
the n a t u r a l pe r sons on the g r o u n d s of t he a l leged nul l i ty of t he 1948 Act, 
the G o v e r n m e n t s u b m i t t h a t he could have b r o u g h t a civil ac t ion for the 
r e s t i t u t i on of illegally possessed p r o p e r t y bu t had failed to do so. 

T h e G o v e r n m e n t finally s t a t e t h a t t he app l ican t could have appea l ed 
aga ins t t he Land Office's decis ion of 25 J u l y 1995 a l leging, accord ing to 
Art ic le 250j of t he Code of Civil P r o c e d u r e , t h a t t he facts h a d not been 
e s t ab l i shed proper ly before t he Land Office and t h a t t h e r e were fu r the r 
poin ts to be clarified. 

(b) T h e a p p l i c a n t 

T h e app l ican t d i spu t e s the G o v e r n m e n t ' s a r g u m e n t s . H e s u b m i t s t ha t 
t he e x p r o p r i a t i o n of his f a the r ' s p lots u n d e r t he 1948 Act cons t i t u t e s a 
g r o u n d for r e s t i t u t i o n u n d e r sect ion 6(1)(b) of the L a n d O w n e r s h i p Act. 
H e e m p h a s i s e s tha t t he pu rpose of this Act is to r ed re s s i n f r i ngemen t s of 
p r o p e r t y r i gh t s and s u b m i t s t h a t " r e d r e s s i n g i n f r i n g e m e n t s " p r e supposes 
t he ex i s tence of an unlawful act w h e r e b y the i n f r i n g e m e n t was c o m m i t t e d . 
H e s t resses t h a t the r ight of a l eg i t ima t e owner to recover his p rope r ty 
from anyone possess ing it unlawfully c o n s t i t u t e s a n essen t i a l e l e m e n t of 
t he r ight of p r o p e r t y and is t he p r e m i s e of t he r ight to t h e peaceful 
en joymen t of possess ions u n d e r Art ic le 1 of Protocol No. 1. 

T h e appl ican t fu r the r s u b m i t s t h a t t he 1948 Act was inhe ren t ly unlawful. 
Accordingly, t he p rope r ty r ights to the plots in ques t ion were no t validly 
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acqu i red by the t ransfe rees ; the p rope r ty was s imply t a k e n from his fa ther 
as its l eg i t ima te owner . In this r ega rd , an ass ignee acqu i r ing the p roper ty 
u n d e r the 1948 Act canno t be cons idered a r ightful owner . 

T h e app l i can t a lso submi t s t h a t , if t he ru l ing of t he C o n s t i t u t i o n a l 
C o u r t is not r e g a r d e d as final, t he final decis ion for t he p u r p o s e s of 
Art ic le 35 § 1 of t he C o n v e n t i o n was u n d o u b t e d l y the j u d g m e n t of the 
Munic ipa l C o u r t of 31 May 1995. H e no tes t h a t , hav ing r e g a r d to 
Art ic le 250s of t he Code of Civil P r o c e d u r e , a cons t i t u t iona l a p p e a l was 
t he only r e m e d y , w h e t h e r o r d i n a r y or e x t r a o r d i n a r y , avai lable to h im. 
T h e app l ican t no tes tha t the decision of the Land Office of 25 J u l y 1995 
c a n n o t be cons ide red t he final decis ion in t he case , nor could any 
s u b s e q u e n t j u d g m e n t of the Munic ipa l C o u r t be cons ide red to cons t i t u t e 
t h a t decis ion, because t he decision of t he Land Office of 25 Ju ly 1995, 
d e t e r m i n i n g his claim to the plots , was mere ly a formal a s s e s s m e n t of his 
c la im, which could not o v e r t u r n t he j u d g m e n t of the Mun ic ipa l C o u r t . 
Moreover , the decis ion of t he Land Office could not be fu r the r 
cha l l enged in t he Munic ipa l C o u r t as the m a t t e r would have been 
t r e a t e d as res judicata. T h e fact t h a t a t t he t i m e of t he i n t roduc t ion of the 
cons t i tu t iona l appea l all o t h e r r e m e d i e s h a d been e x h a u s t e d was also 
conf i rmed by the C o n s t i t u t i o n a l C o u r t , which did not d i smiss his appea l 
u n d e r sec t ion 75(1) of t he C o n s t i t u t i o n a l C o u r t Act , which r e q u i r e s pr ior 
e x h a u s t i o n of all o t h e r r e m e d i e s . 

T h e app l ican t fu r the r s u b m i t s t h a t an owner of p r o p e r t y w h o has been 
e x p r o p r i a t e d in a m a n n e r l isted as one of the g r o u n d s for r e s t i t u t i on in the 
Land O w n e r s h i p Act has t he r ight to c la im the r e s t i t u t i on of his p r o p e r t y 
in accordance wi th t he r e s t i t u t i o n p roceed ings governed by na t iona l law. 
T h a t c la im is, t he re fo re , a r ea l i sa t ion of his p r o p e r t y r igh ts . 

2. The Court's assessment 

(a) T h e C o u r t first no tes tha t the app l i can t ' s only compla in t 
s u b m i t t e d u n d e r Art ic le 1 of Protocol No. 1 concerns the fact t h a t , as a 
resu l t of the p roceed ings u n d e r t he L a n d O w n e r s h i p Act , r e s t i t u t i o n was 
not g r a n t e d to h im in r e spec t of the e n t i r e p r o p e r t y which before its 
confiscat ion u n d e r t he 1948 Act had be longed to his fa the r . 

T h e appl ican t canno t c la im to have been a vict im of a viola t ion of his 
p r o p e r t y r igh t s in respec t of t h a t pa r t of the confiscated p r o p e r t y (with a 
to ta l surface a r e a of 23,282 sq. m.) t h a t was r e t u r n e d to h im by the Land 
Office's decis ion of 25 J u l y 1995. In this con tex t , it is i r r e l evan t w h e t h e r 
s u b s e q u e n t l y t he p r o p e r t y in ques t i on was ac tua l ly t r a n s f e r r e d into t he 
app l i can t ' s possession, since he has not s u b m i t t e d any compla in t in this 
respec t . 

T h e app l i can t ' s above c o m p l a i n t accordingly conce rns only t h a t pa r t of 
t he p r o p e r t y which , following its confiscat ion u n d e r the 1948 Act , had been 
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ass igned to n a t u r a l pe r sons and which in t he p roceed ings u n d e r t he Land 
O w n e r s h i p Act was found not to be avai lable for r e s t i t u t i on . 

T h e C o u r t notes t h a t in respec t of this pa r t of t he p r o p e r t y t h e 
app l ican t was in formed by the Land Office in its decision of 25 J u l y 1995 
t h a t he could c la im c o m p e n s a t i o n e i t h e r in t h e form of o t h e r equ iva len t 
land or in t he form of f inancial c o m p e n s a t i o n . T h e C o u r t f u r t h e r no tes 
tha t a f ter t he app l i can t ' s d e a t h a r eques t u n d e r sect ion 11 of t he Land 
O w n e r s h i p Act for t he a l loca t ion of o t h e r equ iva len t l and was in fact 
s u b m i t t e d on beha l f of t he app l ican t by his lawyer and t h a t accord ing to 
t he G o v e r n m e n t the re levan t p roceed ings a r e still p e n d i n g . A r eques t 
for f inancial c o m p e n s a t i o n u n d e r sec t ion 16 of t h e Act h a s neve r been 
m a d e . 

(b) T h e G o v e r n m e n t submi t t ha t t he app l ican t has not e x h a u s t e d 
d o m e s t i c r e m e d i e s in acco rdance wi th t he r e q u i r e m e n t s of Ar t ic le 35 § 1 
of t he C o n v e n t i o n , in t h a t he failed to a p p e a l aga ins t the L a n d Office's 
decis ion of 25 J u l y 1995 and did not m a k e use of c e r t a i n o t h e r r e m e d i e s 
which would have been avai lable to him u n d e r the L a n d O w n e r s h i p Act or 
t he Civil C o d e . 

T h e C o u r t has no reason to d o u b t t h a t these r e m e d i e s ac tua l ly exis ted 
in t he Czech legal sys tem a n d t h a t , except for the above -men t ioned 
r e q u e s t u n d e r sect ion 11 of t he Land O w n e r s h i p Act s u b m i t t e d by his 
lawyer af ter his d e a t h , the app l i can t did not m a k e use of t h e m . It 
observes , however , t h a t none of these r e m e d i e s could have provided the 
app l ican t any r e d r e s s in respec t of his p a r t i c u l a r c la im t h a t because of 
t he officially recognised i l legali ty of the c o m m u n i s t r e g i m e in 
Czechos lovakia t he 1948 Act should be r e g a r d e d as a nul l i ty and tha t 
the re fo re no legal effect w h a t s o e v e r should be given to any p rope r ty 
t r a n s a c t i o n s m a d e p u r s u a n t to th is Act , i nc lud ing t h e ini t ia l t a k i n g of the 
p r o p e r t y and its s u b s e q u e n t a s s i g n m e n t to o t h e r n a t u r a l p e r s o n s . 

T h e C o u r t no tes t h a t t he app l i can t in fact s u b m i t t e d t he se a r g u m e n t s 
in his a p p e a l to t he C o n s t i t u t i o n a l C o u r t , which re jec ted t h e m by its 
decis ion of 29 N o v e m b e r 1995. Whi l e it is t r u e t h a t the app l i can t could 
have ra ised s imi la r a r g u m e n t s in some of t he o t h e r r e m e d i e s r e fe r red to 
by t h e G o v e r n m e n t , he was not r e q u i r e d to do so since u n d e r the 
es tab l i shed case-law of the C o n v e n t i o n o r g a n s it is sufficient if an 
app l ican t has m a d e use of one of several a l t e r n a t i v e r e m e d i e s likely to 
p r o d u c e essent ia l ly t h e s a m e effect (see , mutatis mutandis, the A. v. F rance 
j u d g m e n t of 23 N o v e m b e r 1993, Ser ies A no. 277-B, p. 48 , § 32, and IS. 
v. Slovakia, no . 25006/94, § 31 , 4 Apri l 2000, u n r e p o r t e d ) . I n d e e d , it could 
not be expec t ed in t he p r e s e n t case t h a t t he o rd ina ry cour t s would have 
dec ided the m a t t e r different ly from the C o n s t i t u t i o n a l C o u r t in its above 
decis ion, t a k i n g into account t h a t t he o rd ina ry cou r t ' s decis ions would 
t hemse lves have h a d to be cha l l enged before t h e C o n s t i t u t i o n a l C o u r t 
for the pu rpose of t h e e x h a u s t i o n of d o m e s t i c r e m e d i e s . 
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T h e C o u r t t he re fo re cons iders t h a t wi th r e g a r d to his above compla in t 
u n d e r Art ic le 1 of Protocol N o . 1 t he app l i can t has e x h a u s t e d d o m e s t i c 
r e m e d i e s in conformi ty wi th t he r e q u i r e m e n t s of Art ic le 35 § 1 of t h e 
Conven t i on . 

(c) T h e C o u r t m u s t t he re fo re e x a m i n e the app l i can t ' s c la im t h a t the 
refusal of r e s t i t u t i on of t he r e l evan t p a r t of his f a the r ' s p r o p e r t y 
a m o u n t e d to an in t e r f e r ence wi th his p r o p e r t y r igh t s as g u a r a n t e e d by 
Art ic le 1 of Protocol No. 1. H a v i n g r e g a r d to t he G o v e r n m e n t ' s 
submiss ions , it m u s t in p a r t i c u l a r d e t e r m i n e w h e t h e r this c la im is 
c o m p a t i b l e wi th the provisions of the C o n v e n t i o n , wi th in t he m e a n i n g of 
Art ic le 35 § 3 thereof. 

In th is r espec t , t he C o u r t first recal ls t h a t it can e x a m i n e appl ica t ions 
only to t he e x t e n t t h a t t hey r e l a t e to even t s which occur red af ter the 
Conven t i on e n t e r e d in to force wi th respec t to t he re levan t C o n t r a c t i n g 
Pa r ty . In t he p r e s e n t case , t he p r o p e r t y of t he app l i can t ' s f a the r was 
e x p r o p r i a t e d in J u n e 1949 a n d ass igned to o t h e r n a t u r a l pe r sons in 1957, 
t h a t is long before 18 M a r c h 1992, t he d a t e of t he e n t r y in to force of t he 
C o n v e n t i o n wi th r ega rd to t h e Czech Repub l i c (see Kuchaf and Stis v. the 
Czech Republic ( d e c ) , no. 37527/97 , 23 May 2000, u n r e p o r t e d ) . T h e r e f o r e , 
t he C o u r t is not c o m p e t e n t ratione temporis to e x a m i n e the c i r c u m s t a n c e s of 
t h e e x p r o p r i a t i o n o r t h e c o n t i n u i n g effects p r o d u c e d by it u p to the 
p re sen t d a t e . In this r ega rd , t he C o u r t refers to and conf i rms the 
C o m m i s s i o n ' s es tab l i shed case- law accord ing to which dep r iva t ion of 
owne r sh ip or of a n o t h e r r ight in rem is in pr inciple an i n s t a n t a n e o u s act 
and does not p roduce a c o n t i n u i n g s i tua t ion of "depr iva t ion of a r i g h t " 
(see, for e x a m p l e , Maye r and O t h e r s v. G e r m a n y , app l ica t ions 
nos. 18890/91, 19048/91, 19342/92 and 19549/92, C o m m i s s i o n decision of 
4 M a r c h 1996, Decis ions and R e p o r t s (DR) 85-A, p . 5; a n d Brezny 
v. Slovakia, app l ica t ion no. 23131/93 , C o m m i s s i o n decis ion of 4 M a r c h 
1996, D R 85-B, p. 65) . T h e app l i can t ' s compla in t is t he re fo re 
incompa t ib l e wi th t h e provis ions of t h e C o n v e n t i o n in so far as he m a y be 
u n d e r s t o o d as cha l l eng ing as such the m e a s u r e s t a k e n p u r s u a n t to t he 
1948 Act in respec t of his f a the r ' s p r o p e r t y pr ior to t he e n t r y in to force of 
the Conven t i on in respect of the Czech Republ ic . 

However , t he p roceed ings which the app l ican t i n s t i t u t e d u n d e r t he 
Land O w n e r s h i p Act for t he recovery of his f a the r ' s land before t he 
a d m i n i s t r a t i v e a n d jud ic ia l a u t h o r i t i e s took place af ter t h e en t ry in to 
force of t he C o n v e n t i o n in respec t of t he Czech Repub l i c . T h e s e 
p roceed ings e n d e d in N o v e m b e r 1995 wi th a j u d g m e n t of t he 
C o n s t i t u t i o n a l C o u r t . In these c i r c u m s t a n c e s , t he C o u r t is bound to t ake 
these p roceed ings in to account and c a n n o t , t he re fo re , reject th is p a r t of 
t he app l ica t ion for lack of t e m p o r a l j u r i sd ic t ion . 
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(d) T h e app l ican t can a l lege a viola t ion of Ar t ic le 1 of Pro tocol No. 1 
only in so far as t he p roceed ings of which he compla ins r e l a t e d to his 
"possess ions" wi th in the m e a n i n g of this provision. 

In this r e g a r d , t he C o u r t recal ls t h a t , accord ing to the es tab l i shed case-
law of t h e C o n v e n t i o n o rgans , "possess ions" c a n be "ex is t ing possess ions" 
(see t he V a n de r Musse l e v. Be lg ium j u d g m e n t of 23 N o v e m b e r 1983, 
Ser ies A no. 70, p . 23 , § 48) or asse t s , inc lud ing c la ims , in respec t of 
which the app l i can t can a r g u e tha t he has a t least a " l eg i t ima te 
e x p e c t a t i o n " of o b t a i n i n g effective en joyment of a p r o p e r t y r igh t (see t h e 
P ine Val ley D e v e l o p m e n t s L td a n d O t h e r s v. I r e l and j u d g m e n t of 
29 N o v e m b e r 1991, Ser ies A no. 222, p . 23 , § 5 1 , and ' t he Pressos 
C o m p a n i a N a v i e r a S.A. a n d O t h e r s v. Be lg ium j u d g m e n t of 20 N o v e m b e r 
1995, Ser ies A no . 332, p . 2 1 , § 31) . By way of c o n t r a s t , the hope of 
recogni t ion of t he survival of a n old p r o p e r t y r ight which it has long been 
impossible to exerc ise effectively c a n n o t be cons ide red as a "possess ion" 
wi th in the m e a n i n g of Art ic le 1 of Protocol No . 1 (see X , Y a n d Z 
v. G e r m a n y , app l ica t ions nos. 7655/76, 7656/76 and 7657/76, C o m m i s s i o n 
decision of 4 O c t o b e r 1977, D R 12, p . I l l , a n d the M a y e r a n d O t h e r s 
decis ion c i ted above , p . 18), nor c a n a cond i t iona l c la im which lapses as a 
resul t of t he non-fulf i lment of the condi t ion (see M a r i o de Napoles 
Pacheco v. Be lg ium, app l ica t ion no. 7775/77, C o m m i s s i o n decision of 
5 O c t o b e r 1978, D R 15, p. 143, a n d the Brezny decis ion c i ted above , p . 80). 

In t he p r e s e n t case , t he app l ican t b r o u g h t p roceed ings before the 
c o m p e t e n t na t iona l a u t h o r i t i e s for r e s t i t u t i o n of his f a the r ' s land u n d e r 
t he Land O w n e r s h i p Act. In b r ing ing th is ac t ion , he was seek ing to ob ta in 
t i t le to t he p lo ts of l and which h a d once be longed to his f a the r b u t which , a t 
t he t i m e w h e n the p roceed ings s t a r t e d , we re no longer t he p r o p e r t y of the 
app l i can t ' s f a the r or of the app l i can t h imsel f as his f a the r ' s he i r . T h e r e f o r e , 
t he p roceed ings did not r e l a t e to an "ex i s t ing possess ion" of the app l i can t . 

It r e m a i n s to be e x a m i n e d w h e t h e r M r M a l h o u s could have any 
" l eg i t ima te e x p e c t a t i o n " of rea l i s ing his c la im to r e s t i t u t i o n of his 
f a the r ' s land u n d e r t he Land O w n e r s h i p Act . T h e C o u r t no tes t h a t the 
a d m i n i s t r a t i v e a n d jud ic ia l a u t h o r i t i e s dec ided to r e t u r n t o t h e app l ican t 
only those plots which were in t he possession of legal pe r sons . T h e o t h e r 
plots - the only ones t h a t a r e in issue he r e - we re not r e t u r n e d because 
they h a d in the m e a n t i m e b e e n ass igned to n a t u r a l pe r sons . T h e na t iona l 
a u t h o r i t i e s r e fe r red to sec t ion 32(3) of t he Land O w n e r s h i p Act which 
provides t h a t p r o p e r t y ass igned to a n a t u r a l pe r son in acco rdance wi th 
t he 1948 Act m a y not be r e t u r n e d to the fo rmer owner from w h o m it was 
conf iscated p u r s u a n t to t h e l and r e fo rm legis la t ion, or his successors in 
t i t le , w h e r e t he new owner or his successor in t i t le proves beyond doubt 
t h a t he has acqu i r ed o w n e r s h i p of the p roper ty . T h e C o u r t finds no 
ind ica t ion tha t t he conclus ion of t h e na t i ona l a u t h o r i t i e s was a r b i t r a r y or 
c o n t r a r y to t he provis ions of t he na t iona l law appl ied by t h e m . In fact the 
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a u t h o r i t i e s only gave effect to the provisions of t he Land O w n e r s h i p Act 
accord ing to which the r ight to r e s t i t u t i on was subject to t he condi t ion 
t h a t the p r o p e r t y in q u e s t i o n was still in t he possession of t he S t a t e or of 
a legal pe r son at t he t ime of the en t ry in to force of t h a t Act - a condi t ion 
which was not m e t in the app l i can t ' s case . T h e C o u r t conc ludes t h a t 
M r M a l h o u s could not have h a d any " l e g i t i m a t e e x p e c t a t i o n " of rea l i s ing 
his c la im to r e s t i t u t i o n of his f a the r ' s p rope r ty . 

It is t rue tha t in respect of p roper ty which cannot be the object of 
r e s t i tu t ion t he Land O w n e r s h i p Act provides for compensa t ion by the 
al location of o the r equivalent plots of land or by the award of financial 
compensa t ion . T h e appl icant ' s en t i t l emen t to such compensa t ion , which is 
derived from the provisions of the Land O w n e r s h i p Act and not from his 
fa ther ' s fo rmer ownersh ip r ights as such, m a y well be considered as a 
"possession" wi th in the m e a n i n g of Article 1 of Protocol No. 1. However , the 
appl icant in fact does not compla in of any in ter ference with tha t en t i t l emen t . 
His only compla in t u n d e r Art icle 1 of Protocol No . 1 concerns t h e fact t ha t he 
could not obta in the res t i tu t ion of the en t i re land tha t had belonged to his 
fa ther . It is c lear t ha t unde r the applicable legislation he had ne i the r a right 
nor a c la im a m o u n t i n g to a l eg i t ima te expec ta t ion in the sense of t he C o u r t ' s 
case-law to obta in such res t i tu t ion and tha t he therefore had no "possession" 
within the m e a n i n g of Article 1 of Protocol No. 1. 

It follows t h a t t he app l i can t ' s above compla in t u n d e r Art ic le 1 of 
Protocol No. 1 m u s t be re jec ted in accordance wi th Art ic le 35 § 3 of t h e 
C o n v e n t i o n as be ing incompa t ib l e , ratione materiae, wi th t he provisions of 
the Conven t i on . 

C. As t o the a l l e g e d v i o l a t i o n o f A r t i c l e 6 § 1 o f t h e C o n v e n t i o n 

T h e app l ican t a l leges a violat ion of his r igh t s g u a r a n t e e d by Ar t ic le 6 § 1 
of the C o n v e n t i o n , t he re levan t p a r t s of which read as follows: 

" I n t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d t o a 

fair a n d p u b l i c h e a r i n g ... by a n i n d e p e n d e n t ... t r i b u n a l e s t a b l i s h e d by l aw. . . ." 

1. Submissions by the parties 

T h e G o v e r n m e n t c la im t h a t t he app l i can t ' s r ight to a fair a n d public 
h e a r i n g was not b r e a c h e d in t he p r e s e n t case . T h e y submi t t h a t t he L a n d 
Office ac t ed in acco rdance w i t h Ar t ic le 21 of t h e C o d e of A d m i n i s t r a t i v e 
P r o c e d u r e a n d held a h e a r i n g on 12 O c t o b e r 1994. T h e p a r t i e s to t he 
a d m i n i s t r a t i v e p roceed ings w e r e in fo rmed abou t t he r ea sons for which 
the n e g o t i a t e d a g r e e m e n t s could not be approved . Whi le the pa r t i e s first 
exp res sed t he i r wi l l ingness to w i t h d r a w from the a g r e e m e n t s , they l a t e r 
dec ided to leave before t he conclusion of t he p roceed ings . 



M A L H O U S v. T H E C Z E C H REPUBLIC DECISION 555 

T h e G o v e r n m e n t fu r the r s u b m i t t h a t t he Munic ipa l C o u r t cons ide red 
exclusively poin ts of law. In such p roceed ings a cour t e x a m i n e s t h e 
a d m i n i s t r a t i v e decision only to the ex t en t t h a t it has b e e n cha l l enged by 
the c l a i m a n t . As in the p r e s e n t case t he app l ican t ra ised no object ions to 
t he f indings of fact previously r e a c h e d in the case , t he M u n i c i p a l C o u r t 
e x a m i n e d only t he c i r c u m s t a n c e s on which the Land Office had based its 
decis ions and which were a p p a r e n t from the files. T h e G o v e r n m e n t 
con te s t t h a t t he app l ican t was d e n i e d t h e possibi l i ty of s u p p l e m e n t i n g 
the evidence or rectifying or c o m p l e m e n t i n g the L a n d Office's f indings of 
fact. H e had access to t he file bu t did not famil iar ise h imse l f w i th t h e 
evidence s u b m i t t e d . 

For the sake of c o m p l e t e n e s s , the G o v e r n m e n t observe t h a t Art ic le 250f 
of t he Code of Civil P r o c e d u r e was r epea l ed by the j u d g m e n t of t he 
C o n s t i t u t i o n a l C o u r t no. 269/96 wi th effect from 1 May 1997. 

T h e app l ican t s u b m i t s t h a t t he L a n d Office and the Munic ipa l C o u r t 
failed to o r d e r an ora l h e a r i n g t h r o u g h o u t the r e s t i t u t i o n p roceed ings . H e 
d i spu t e s t he G o v e r n m e n t ' s a s se r t i on t h a t a n ora l h e a r i n g took place 
before t he Land Office a n d t h a t , in o r d e r to e n s u r e t h a t t he p roceed ings 
w e r e c o n d u c t e d correct ly , he could have consu l ted t he files or w r i t t e n 
r epo r t s . H e fu r the r s u b m i t s t h a t t he j u d g e at t h e C o n s t i t u t i o n a l C o u r t 
d e a l i n g wi th his cons t i t u t i ona l a p p e a l b r e a c h e d his r igh t to a fair h e a r i n g 
in t h a t he d i smissed the appea l by a decis ion on its m e r i t s even t h o u g h he 
m u s t have been a w a r e t h a t the Munic ipa l C o u r t and the Land Office had 
v io la ted Ar t ic le 6 § 1 of t h e C o n v e n t i o n and Art ic le 38 § 1 of t h e C h a r t e r o f 
F u n d a m e n t a l R igh t s and F r e e d o m s . By so doing, the j u d g e had u s u r p e d 
the funct ions of a C h a m b e r of t he C o n s t i t u t i o n a l C o u r t . T h e app l ican t 
recal ls t h a t th is p r o c e d u r e was r epea l ed by A m e n d m e n t no. 17/1998 t o 
t he C o n s t i t u t i o n a l C o u r t Act . 

2. The Court's assessment 

T h e C o u r t no tes t h a t the app l i can t ' s c o m p l a i n t s con ta in two different 
a spec t s : first, t h a t he did not enjoy fair p roceed ings and , secondly, t h a t he 
did not have a publ ic h e a r i n g before a n i n d e p e n d e n t a n d i m p a r t i a l 
t r i buna l . It fu r the r no tes tha t the app l i can t ra i sed bo th aspec t s in his 
cons t i t u t iona l appea l a n d tha t he t h e r e b y e x h a u s t e d d o m e s t i c r e m e d i e s 
as r e q u i r e d by Ar t ic le 35 § 1 of t h e Conven t i on . 

(a) As r ega rds the first aspect , t he app l ican t c la ims tha t he could not put 
forward fu r the r evidence and tha t he was unable to cha l lenge and refute the 
d e f e n d a n t s ' a r g u m e n t s . In this con tex t he submi t s t h a t he was not g r a n t e d 
access to t he file, inc luding in pa r t i cu l a r t he deeds of a s s i g n m e n t of the 
pe r sons to w h o m his fa ther ' s p rope r ty had been t r ans fe r red in 1957. T h e 
C o u r t notes , however , t h a t accord ing to the clear provisions of the Code of 
Admin i s t r a t i ve P rocedu re , to which he was re fe r red in t he Munic ipa l 
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C o u r t ' s decision of 31 May 1995, he could have consul ted the file at any t i m e 
d u r i n g the proceedings . T h e Munic ipa l C o u r t no ted t h a t , while t he 
appl icant con tes ted the ou t come of the admin i s t r a t ive proceedings , he had 
not ra ised any valid object ions to the facts as es tab l i shed in the L a n d Office's 
decisions of 12 O c t o b e r 1994. T h e Cons t i t u t i ona l C o u r t subsequen t ly 
conf i rmed t h a t in these c i r cums tances t he Munic ipa l C o u r t could limit its 
e x a m i n a t i o n to the re levant ques t ions of law on the basis of those facts 
wi thout infr inging the app l ican t ' s r ight to a p rope r cour t p rocedu re . As the 
Munic ipa l C o u r t t h e n r e m i t t e d t he case to the Land Office for the purpose 
of comp le t i ng the admin i s t r a t i ve proceedings , the possibility of consul t ing 
the admin i s t r a t ive file con t i nued to be open to the appl icant even af ter the 
cour t ' s decision. Moreover , as the G o v e r n m e n t poin ted ou t , he could have 
cha l lenged the Land Office's fact-finding under ly ing its decision of 25 Ju ly 
1995 by a fu r the r appea l to t he cour t . 

In t h e s e c i r c u m s t a n c e s , t he C o u r t finds no ind ica t ion tha t the 
app l i can t ' s r ight to a fair h e a r i n g was d i s r e g a r d e d in the p roceed ings 
before the Land Office or t he Munic ipa l C o u r t . F u r t h e r m o r e , t he C o u r t 
does not find any a p p e a r a n c e of unfa i rness in the m a n n e r in which the 
C o n s t i t u t i o n a l C o u r t dea l t wi th t he app l i can t ' s case . It follows t h a t this 
p a r t of t he app l i can t ' s c o m p l a i n t u n d e r Art ic le 6 § 1 of t he C o n v e n t i o n is 
mani fes t ly i l l-founded wi th in t h e m e a n i n g of Art ic le 35 § 3 of t he 
C o n v e n t i o n and m u s t accordingly be re jec ted u n d e r Art ic le 35 § 4. 

(b) As r e g a r d s , on t he o t h e r h a n d , t h e app l i can t ' s compla in t t h a t he 
was not g r a n t e d a public h e a r i n g before an i n d e p e n d e n t and i m p a r t i a l 
t r i buna l , t he C o u r t no tes t h a t it is in d i spu te b e t w e e n the p a r t i e s 
w h e t h e r or not a h e a r i n g took place before t he Land Office on 12 O c t o b e r 
1994. It is c lear , however , t h a t the Munic ipa l C o u r t , re ly ing on Art ic le 250f 
of t he Code of Civil P r o c e d u r e , dec ided the case wi thou t a n ora l h e a r i n g . 

T h e C o u r t cons ide r s , t he r e fo re , t h a t this p a r t of t h e app l i can t ' s 
compla in t ra ises an issue u n d e r Art ic le 6 § I of the C o n v e n t i o n which 
needs to be d e t e r m i n e d as to its m e r i t s . T h i s p a r t of t he app l ica t ion 
accord ingly c a n n o t be r e g a r d e d as be ing mani fes t ly i l l-founded wi th in t he 
m e a n i n g of Art ic le 35 § 3 of t he C o n v e n t i o n , a n d no o t h e r g r o u n d for 
dec la r ing it inadmiss ib le has been es tab l i shed . 

For t he se r easons , the C o u r t u n a n i m o u s l y 

Declares admiss ib le , w i thou t p r e judg ing the m e r i t s , t he app l i can t ' s 
compla in t t h a t he did not have a public h e a r i n g by an i n d e p e n d e n t 
a n d i m p a r t i a l t r i b u n a l ; 

Declares inadmiss ib le t he r e m a i n d e r of t he app l ica t ion . 

T h e Engl ish a n d F r e n c h vers ions of t he decision a r e equal ly a u t h e n t i c . 
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* 
* 'M 

En 1949, des terrains agricoles appartenant au père du requérant firent l'objet 
d'une expropriation, en application de la loi sur la nouvelle réforme agraire 
de 1948. Aucune indemnisation n'eut lieu. En 1957, la propriété des terrains revint 
à des personnes morales, mais certaines parcelles furent ultérieurement attribuées 
à des personnes physiques. Le père du requérant décéda par la suite. En 1991 fut 
adoptée une loi sur la propriété foncière, selon laquelle les biens confisqués sans 
indemnisation, sur le fondement de la loi de 1948, pouvaient être restitués à leurs 
anciens propriétaires, ou leurs héritiers, si lesdits biens étaient en possession de 
l'Etal ou d'une personne morale. Lorsque la propriété avait été transférée à une 
personne physique, les anciens propriétaires, ou leurs héritiers, étaient en droit 
d'obtenir soit des biens équivalents, soit une compensation financière. En vertu de 
cette loi, le requérant, en tant qu'héritier de son père, conclut avec deux personnes 
morales des accords portant sur la restitution de terrains ayant appartenu à son 
père et pour lesquels avait eu lieu une expropriation par l'Etat. Le bureau foncier 
rendit des décisions par lesquelles il refusa d'entériner ces accords, arguant que 
certaines parcelles appartenaient à des personnes physiques. Le requérant forma 
alors devant le tribunal municipal deux recours contre les décisions du bureau 
foncier, demandant la restitution de l'ensemble des biens; il contestait les titres 
de cession de propriété des personnes physiques. Le tribunal confirma les 
décisions du bureau foncier. En application du code de procédure civile, le tribunal 
ne tint pas d'audience, estimant que seuls des points de droit étaient en jeu . Le 
bureau foncier, auquel l'affaire avait été renvoyée, confirma les droits du 
requérant quant aux parcelles qui n'avaient pas été attribuées à des personnes 
physiques et lui indiqua qu'il était en droit de demander une indemnisation pour 
les parcelles qui ne pouvaient lui être restituées. Le requérant forma un recours 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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devant la Cour constitutionnelle, qui le rejeta. En 1998, le requérant décéda. Une 
demande de compensation par attribution de nouvelles parcelles fut déposée de 
façon posthume par son avocat, devant le bureau foncier. Entre-temps, la 
procédure relative à la succession du requérant prit fin par une décision du 
tribunal de district qui, ne tenant pas compte de la procédure pendante devant le 
bureau foncier, estima qu'il n'avait laissé à sa mort aucun bien. Le neveu du 
requérant obtint la réouverture de la procédure portant sur la succession; cette 
procédure était pendante. Selon le dernier testament du requérant, produit par 
son neveu, ce dernier devenait légataire universel, le requérant ayant déshérité 
ses enfants. Le neveu du requérant demanda le maintien de la requête présentée 
devant la Cour par le requérant. 

1. Article 34: dans plusieurs affaires dans lesquelles le requérant était décédé 
pendant la procédure, la Cour a pris en compte la volonté exprimée par des 
héritiers, ou parents proches, de poursuivre la procédure. En l'espèce, il ne s'agit 
pas d'un des plus proches parents du requérant mais de son neveu. Néanmoins, 
celui-ci a été désigné comme légataire universel dans le testament du défunt. Le 
fait que la procédure relative à la succession du requérant soit encore pendante 
n'affecte pas la position de son neveu, en tant que légataire universel. Il apparaît 
suffisant que le requérant l'ait institué comme héritier dans son testament et qu'il 
existe une chance de voir cette qualité finalement reconnue à l'intéressé, auquel 
cas il bénéficierait d'une partie au moins des biens du requérant, notamment les 
droits à restitution. Par ailleurs, les affaires portées devant la Cour, au-delà d'un 
aspect matériel, ont une dimension morale et les proches d'un requérant peuvent 
avoir un intérêt légitime à ce qu'une requête aboutisse après le décès de ce dernier. 
Tel sera le cas lorsque, comme en l'espèce, la question centrale soulevée dépasse la 
personne et les intérêts du requérant et de ses héritiers, dans la mesure où elle 
peut toucher d'autres personnes. Si en pareilles circonstances un héritier 
potentiel souhaite maintenir la requête, on ne peut pas dire que la question a été 
résolue ou que pour d'autres raisons il ne se justifie plus de poursuivre l'examen de 
la requête. Celui-ci, en l'espèce, est donc justifié. 

2. Article 1 du Protocole n" 1 : a) Le grief du requérant portait sur les biens dont la 
propriété avait été transférée à des personnes physiques et qui, selon la loi sur la 
propriété foncière de 1991, ne pouvait être restituée. Le requérant a été. informé 
que pour cette partie des biens il disposait de la possibilité d'être indemnisé, ou de 
recevoir des terrains équivalents. Après son décès, une demande a été introduite 
par son avocat, en son nom, afin d'obtenir des terrains équivalents. La procédure 
était toujours pendante selon le Gouvernement. Aucune demande de 
compensation financière n'a par ailleurs été introduite. 
b) S'agissant de l'exception de non-épuisement des voies de recours internes 
soulevée par le Gouvernement, les recours qui s'offraient au requérant ne 
pouvaient lui fournir le moindre redressement pour son grief selon lequel, 
compte tenu de l'illégalité officiellement reconnue du régime communiste en 
Tchécoslovaquie, la loi de 1948 devait être considérée comme entachée de nullité, 
aucun effet juridique ne devant dès lors être reconnu aux transactions foncières 
opérées sur son fondement, y compris la confiscation initiale des biens et son 
attribution à d'autres personnes physiques. Le requérant a, en fait, soumis ces 
arguments dans son recours à la Cour constitutionnelle. Or il n'était pas tenu de 
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soulever de nouveau ces arguments, l'exercice d'un seul recours étant suffisant en 
cas de pluralité de recours disponibles de nature à produire en substance le même 
effet. De fait, en l'espèce, les juridictions ordinaires n'auraient pas abouti à une 
solution différente de celle à laquelle la Cour constitutionnelle est arrivée; leurs 
décisions auraient, en tout état de cause, dû être attaquées devant la juridiction 
suprême aux fins de l'épuisement des voies de recours internes. Le requérant a 
donc bien satisfait aux conditions d'épuisement des voies de recours internes. 
c) Les biens du requérant ont fait l'objet d'une expropriation en 1949, certains 
étant attribués à des personnes physiques en 1957 avant que la Convention 
n'entre en vigueur en République tchèque. La Cour n'est donc pas compétente 
ratione (emporis pour examiner les circonstances de l'expropriation, ou les effets 
continus en découlant. En outre, la privation d'un droit de propriété ou d'un 
autre droit réel constitue, en principe, un acte instantané et ne crée pas une 
situation continue de privation de droit. Le grief du requérant en ce qu'il 
concernait les mesures prises, sur le fondement de la loi de 1948, quant aux biens 
de son père avant l 'entrée en vigueur de la Convention est incompatible avec les 
dispositions de celle-ci. En revanche, la procédure en restitution engagée par le 
requérant, devant les autorités administratives et judiciaires, a commencé après 
l'entrée en vigueur de la Convention. Cette partie de la requête ne peut donc être 
rejetée pour défaut de compétence de la Cour ratione temporis. 
d) La notion de biens recouvre tant les biens actuels que des valeurs patrimoniales 
en vertu desquelles un requérant peut prétendre avoir au moins une espérance 
légitime d'obtenir la jouissance effective d'un droit de propriété. En revanche, 
l'espoir de voir reconnaître la survivance d'un ancien droit de propriété qu'il est 
depuis longtemps impossible d'exercer effectivement ne peut être considéré 
comme bien au sens du présent article. En l'espèce, il s'agissait de déterminer si 
le requérant avait une espérance légitime d'obtenir la restitution des terres dont la 
propriété avait été transférée à des personnes physiques. Or les autorites, en 
refusant de transférer la propriété des terrains ayant été attribuée à des 
personnes physiques, ont fait une juste application de la loi sur la propriété-
foncière, selon laquelle seuls pouvaient être restitués les biens en possession de 
l'Etat ou d'une personne morale au moment de l'entrée en vigueur de ladite loi, 
condition qui n'était pas remplie par le requérant. Ce dernier ne pouvait dès lors 
avoir une espérance légitime d'obtenir la restitution des biens de son père. Si le 
droit à une compensation, qui découle de la loi foncière et non des anciens droits 
de propriété de son père en tant que tels, pouvait passer pour un bien au sens du 
présent article, le requérant ne se plaignait pas d'une atteinte à ce droit. Son grief 
reposait uniquement sur le fait de n'avoir pu obtenir la restitution de l'ensemble 
des biens de son père. Le requérant n'avait, d'après la législation applicable, ni 
droit ni espérance légitime d'obtenir pareille restitution, et ne possédait donc pas 
de bien au sens du présent article : incompatibilité ratione maleriae. 

Article 6 § 1 : la Cour déclare recevable le grief du requérant selon lequel il n'aurait 
pas été entendu publiquement par un tribunal indépendant et impartial. 
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(...) 

E N F A I T 

Le r e q u é r a n t [ M . J a n Malhous ] est un r e s so r t i s san t t c h è q u e né en 1920 
et décédé le 1 e r mai 1998. Le 22 février 2000, son neveu, M . J a n Boucek, a 
informé la C o u r qu ' i l souha i t a i t m a i n t e n i r la r e q u ê t e o r ig ine l l emen t 
i n t rodu i t e p a r son oncle , qui , à ses d i res , avait laissé u n t e s t a m e n t 
l ' i n s t i tuan t c o m m e son hé r i t i e r . La p r o c é d u r e re la t ive à la succession es t 
toujours p e n d a n t e devan t les a u t o r i t é s t c h è q u e s . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , te ls qu ' i l s ont é té soumis p a r les pa r t i e s , peuven t 
se r é s u m e r c o m m e sui t . 

En j u i n 1949, des parce l les de t e r r e s agr icoles dont le pè r e du r e q u é r a n t 
é ta i t p r o p r i é t a i r e furen t expropr i ées p a r l ' ancien Consei l na t i ona l d e 
dis t r ic t [okresni nârodni vybor) de Doksy en v e r t u de la loi t chécos lovaque 
n" 46/1948 sur la nouvel le r é fo rme ag ra i r e (« la loi de 1948») . Le pè r e d u 
r e q u é r a n t ne fut j a m a i s i n d e m n i s é . 

En 1957, c e r t a i n e s des parce l les conce rnées d e v i n r e n t la p r o p r i é t é de 
p e r s o n n e s phys iques au t e r m e d ' une p r o c é d u r e d ' a t t r i b u t i o n m e n é e 
c o n f o r m é m e n t à la loi de 1948. 

En 1977, le pè r e du r e q u é r a n t décéda , et les d ro i t s de ce d e r n i e r sur ses 
biens furent conf i rmés . 

Après la chu t e du r ég ime c o m m u n i s t e en Tchécos lovaquie fut adop tée 
une loi (n" 299/1991) p o r t a n t a ju s t emen t des droi t s de p ropr ié té 
conce rnan t les t e r r e s agricoles et a u t r e s biens agricoles (zâkon o plidé — «la 
loi sur la p r o p r i é t é foncière») , qui e n t r a en v igueur le 24 j u i n 1991. Elle 
prévoyait q u e la loi de 1948 n ' é t a i t plus appl icable et q u e , sous ce r t a ines 
condi t ions , les biens confisqués sans i ndemni sa t i on sur son fondement 
pouvaien t ê t r e r e s t i tués à leurs anciens p ropr i é t a i r e s ou à leurs hér i t ie rs 
s'ils é t a i en t toujours en possession de l 'Eta t ou d ' une pe r sonne mora l e . En 
r evanche , si la p ropr ié té en avait é té cédée à des pe r sonnes physiques , les 
anc iens p ropr i é t a i r e s ou leurs hér i t ie rs ne pouvaien t - ho rmis d a n s cer ta ins 
cas except ionnels - r é c l a m e r q u e l ' a t t r ibu t ion de b iens équ iva len t s ou une 
c o m p e n s a t i o n f inancière (pour de plus amp le s dé ta i l s c o n c e r n a n t ce t te 
législat ion, voir la pa r t i e « L e droi t i n t e r n e p e r t i n e n t » ci-dessous) . 

Aprè s le 31 d é c e m b r e 1992, d a t e de la d issolut ion de la Répub l ique 
fédéra t ive t c h è q u e et s lovaque , la loi sur la p r o p r i é t é foncière con t inua 
de s ' app l ique r d a n s l 'o rdre j u r i d i q u e de la R é p u b l i q u e t c h è q u e . Elle fut 
a m e n d é e à p lus ieurs repr i ses et c e r t a i n e s de ses d ispos i t ions furent 
pa r la su i te a n n u l é e s p a r la C o u r cons t i tu t ionne l l e t c h è q u e p o u r cause 
d ' i ncons t i t u t i onna l i t é . 
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Sur la base de la loi sur la p ropr i é t é foncière, le r e q u é r a n t conclut , le 
10 d é c e m b r e 1993 et le 4 mai 1994 re spec t ivemen t , deux accords de 
res t i tu t ion avec deux pe r sonnes mora les ( l 'Adminis t ra t ion des forêts 
na t iona les et u n e coopérat ive agr icole) . Pa r deux décisions du 12 octobre 
1994, le b u r e a u foncier (pozemkovy ûrad) de M l a d â Boleslav (c i -après : « le 
b u r e a u foncier») refusa de les en t é r i ne r . Se ré fé ran t à l 'art icle 32 § 2 de la 
loi sur la p ropr i é t é foncière, il cons t a t a que ce r ta ines des parcel les avaient 
é té a t t r i b u é e s à d ' au t r e s pe r sonnes physiques en ve r tu de la loi de 1948 et 
que celles-ci avaient é tabl i leurs droi ts de p rop r i é t é en p rodu i san t leurs 
t i t res de cession. 

Le 11 n o v e m b r e 1994, le r e q u é r a n t saisit le t r i buna l mun ic ipa l (mëstsky 
soudj de P r a g u e (c i -après : « le t r i buna l m u n i c i p a l » ) de recours dir igés 
con t r e les deux décis ions. Il r é c l a m a i t la r e s t i t u t i o n de l ' ensemble d e ses 
b iens , c o n t e s t a n t p o u r c e r t a i n s d ' e n t r e eux que les pa r t i cu l i e r s conce rnés 
eus sen t d é m o n t r é qu ' i l s en ava ien t acquis la p r o p r i é t é et d e m a n d a n t à 
pouvoir consu l t e r les ac tes de cession en cause . 

Le 31 ma i 1995, le t r ibuna l munic ipa l jo igni t les deux recours et 
conf i rma les décisions admin i s t r a t i ves du 12 oc tobre 1994. Il j u g e a que le 
b u r e a u foncier avait à bon droi t refusé d ' e n t é r i n e r les accords de r e s t i t u t ion 
d a n s leur ensemble dès lors qu ' i ls couvra ient é g a l e m e n t des biens don t la 
p ropr i é t é avait é té t r ans fé rée à des p e r s o n n e s phys iques , ce qui en excluait 
la r e s t i t u t ion à leurs p ropr i é t a i r e s o r ig ina i res . Ce la avait é té é tabl i sur la 
base de l ' ensemble des d o c u m e n t s p e r t i n e n t s , y compr i s les ac tes de 
cession, qu i figuraient d a n s les doss iers admin i s t r a t i f s . En ver tu de 
l 'ar t icle 23 § 1 du code de p r o c é d u r e admin i s t r a t i ve , le r e q u é r a n t a u r a i t 
pu consu l t e r ces d o c u m e n t s à t ou t e époque au cours de la p rocédure 
admin i s t r a t ive s'il l 'avait souha i t é . Le t r ibuna l munic ipa l cons idéra qu' i l 
ne s ' imposai t pas de t en i r u n e aud ience d a n s la cause , dès lors q u e les 
faits avaient é té c o r r e c t e m e n t é tabl is pa r l ' au tor i t é admin i s t r a t ive et q u e 
seuls des points de droi t r e s t a i en t à t r a n c h e r devan t lui. Il se ré fé ra sur ce 
point à l 'art icle 250 f) du code de p rocédure civile. 

L'affaire fut renvoyée au b u r e a u foncier, qu i rendi t une nouvelle 
décision le 25 ju i l le t 1995. C o n f o r m é m e n t à l'avis du t r ibuna l munic ipa l , 
p a r lequel il é ta i t lié en ve r tu de l 'ar t icle 250 r) d u code de p rocédure 
civile, le b u r e a u foncier conf i rma les droi t s de p rop r i é t é du r e q u é r a n t à 
l ' égard de ce r t a ines parcel les ( to ta l i san t u n e superficie de 23 282 m 2 ) qui 
n ' ava ien t pas é té a t t r i b u é e s à des pe r sonnes phys iques en ve r tu de la loi 
de 1948. D a n s le m ê m e t e m p s , il i n fo rma le r e q u é r a n t q u ' e n ve r tu des 
ar t ic les 11 ou 16 de la loi sur la p rop r i é t é foncière il pouvai t solliciter u n e 
i ndemni sa t i on pour les parcel les ne pouvan t lui ê t r e r e s t i t uées (125 341 m 2 ) . 

Les 14 s e p t e m b r e et 15 oc tobre 1995, le r e q u é r a n t fo rma un r ecour s 
cons t i t u t i onne l (ûstavni stiznost) d a n s lequel il a l l égua i t n o t a m m e n t q u e 
ses d ro i t s de p r o p r i é t é ava ien t é t é violés, qu ' i l n ' ava i t pas eu la possibi l i té 
de p r o d u i r e de nouveaux é l é m e n t s de p reuve et q u e le t r i b u n a l mun ic ipa l 



DÉCISION M A L H O U S c. R É P U B L I Q U E T C H È Q U E 565 

ne l 'avait pas in fo rmé de sa décis ion de j o i n d r e les deux affaires. Il 
s o u t e n a i t é g a l e m e n t que l ' ensemble des ac tes accompl is sur le 
f o n d e m e n t de la loi de 1948 é t a i en t nuls et non avenus . Il invoquai t les 
ar t ic les 11, 36 et 38 de la C h a r t e des d ro i t s et l ibe r tés f o n d a m e n t a u x 
(Listina zâkladnich prâv a svobod). 

Le 29 n o v e m b r e 1995, la C o u r cons t i tu t ionne l l e (Ustavni soud) re je ta le 
r ecours p o u r défaut m a n i f e s t e de f o n d e m e n t . Elle cons idé ra q u e les droi ts 
cons t i t u t ionne l s du r e q u é r a n t à une p r o c é d u r e j u r id i c t i onne l l e équ i t ab le 
n ' ava ien t pas é t é violés pa r la m a n i è r e don t le t r i b u n a l mun ic ipa l avait 
e x a m i n é le r ecours de l ' i n té ressé . C o m p t e t enu de la n a t u r e spéciale d u 
cont rô le j u r i d i c t i onne l des décis ions a d m i n i s t r a t i v e s , la fonction d u 
t r ibuna l é t a i t l imi tée à u n e nouvel le app réc i a t i on j u r i d i q u e de l 'affaire 
sur la base des faits é tabl is pa r l ' au to r i t é a d m i n i s t r a t i v e . Le r e q u é r a n t 
n 'ava i t pas invoqué des p reuves éca r t ée s pa r le b u r e a u foncier, et, se 
b o r n a n t à e x p r i m e r son m é c o n t e n t e m e n t à l ' égard de la décis ion de cet 
o r g a n e , il n 'ava i t soulevé a u c u n e object ion va lab le c o n c e r n a n t les faits tels 
q u e celui-ci les avait é tab l i s . P a r a i l leurs , le t r i buna l mun ic ipa l n 'ava i t pas 
enfre in t le dro i t cons t i t u t i onne l en t r a n c h a n t la cause sans ten i r 
d ' a u d i e n c e p u i s q u e l 'ar t ic le 250 f) d u code de p r o c é d u r e civile prévoyait 
ce t t e possibi l i té dans les cas où l 'affaire ne concerna i t q u e l ' appréc ia t ion 
de poin ts de droi t . En ce qui conce rne l ' a r g u m e n t du r e q u é r a n t selon 
lequel tous les t r ans f e r t s de p r o p r i é t é effectués su r la b a s e de la loi de 
1948 é t a i en t nuls et non avenus , la C o u r cons t i t u t i onne l l e d é c l a r a q u e le 
r e q u é r a n t n 'avai t pas é t ayé sa t hè se . Lo r sque la loi de 1948 avai t été 
ab rogée pa r la loi de 1991 sur la p r o p r i é t é foncière, elle é t a i t devenue 
inappl icable ex nunc. Ce la ne signifiait pas , toutefois , q u e l ' ensemble des 
t r ansac t ions effectuées a n t é r i e u r e m e n t sur le f o n d e m e n t de la loi de 1948 
d u s s e n t à p r é s e n t ê t r e cons idé rées c o m m e nul les et non avenues . La loi sur 
la p r o p r i é t é foncière visait à r e d r e s s e r u n e p a r t i e , et non l ' en semble , des 
conséquences des a t t e i n t e s au dro i t de p r o p r i é t é po r t ée s sous l ' empi re de 
la loi de 1948, et les décis ions i n t e r v e n u e s d a n s la cause du r e q u é r a n t 
n ' é t a i e n t pas donc e n t a c h é e s d ' i l légal i té . 

Le 1" m a i 1998, le r e q u é r a n t décéda . Le 3 ju i l le t 1998, son avocat 
déposa devan t le b u r e a u foncier u n e d e m a n d e de c o m p e n s a t i o n par 
a t t r i b u t i o n d ' a u t r e s parce l les , c o n f o r m é m e n t à l ' a r t ic le 11 § 2 de la loi 
sur la p r o p r i é t é foncière . D ' a p r è s le G o u v e r n e m e n t , ce t t e r e q u ê t e est 
toujours p e n d a n t e devan t le b u r e a u foncier. 

La p r o c é d u r e jud ic ia i r e c o n c e r n a n t la succession du r e q u é r a n t pr i t fin 
le 29 oc tob re 1998, p a r u n e décision du t r i b u n a l de dis t r ic t de P r a g u e 2 aux 
t e r m e s de laquel le le de cujus é t a i t décédé sans laisser de biens . 
A p p a r e m m e n t , l ad i te j u r i d i c t i o n n ' ava i t pas conna i s sance de la décision 
r e n d u e p a r le b u r e a u foncier le 25 ju i l le t 1995. 

Le 22 février 2000, le neveu d u r e q u é r a n t , M. Boucek, invi ta le t r ibuna l 
de d is t r ic t à rouvr i r la p r o c é d u r e re la t ive à la succession du défunt . Il 
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produis i t le d e r n i e r t e s t a m e n t d e son oncle , qu i , d a t é du 22 m a r s 1998, le 
dés igna i t c o m m e léga ta i r e universe l et dé shé r i t a i t les d e u x en fan t s 
ma j eu r s du r e q u é r a n t . La r é o u v e r t u r e de la p r o c é d u r e j ud i c i a i r e re la t ive 
à la success ion fut f i na l emen t accordée le 21 août 2000. C e t t e p r o c é d u r e 
est tou jours p e n d a n t e . 

Lorsqu ' i l sollicita la r é o u v e r t u r e de la p r o c é d u r e re la t ive à la 
succession, soit é g a l e m e n t le 22 février 2000, l 'avocat du r e q u é r a n t avisa 
la C o u r du souha i t de M. Boucek de m a i n t e n i r la r e q u ê t e p r é s e n t é e pa r 
son oncle . Il produis i t é g a l e m e n t aux fins de la p r o c é d u r e devan t la C o u r 
un pouvoir s igné de la m a i n de M. Boucek. 

B. Le dro i t i n t e r n e p e r t i n e n t 

1 . Loi sur la propriété foncière 

La loi sur la p rop r i é t é foncière régi t n o t a m m e n t la r e s t i t u t i o n de 
ce r t a in s biens (définis à l 'ar t icle 1) ayan t é té cédés ou t r ans fé ré s à l 'Eta t 
ou à d ' a u t r e s p e r s o n n e s m o r a l e s a u cours de la pé r iode a l lan t du 25 février 
1948 au I" j a n v i e r 1990. L 'a r t i c le 6 § 1 é n u m è r e les ac tes o u v r a n t droi t à 
r e s t i t u t i on . Au n o m b r e de ceux-ci f igure (a l inéa b)) la confiscat ion sans 
i n d e m n i s a t i o n en v e r t u de la loi de 1948. 

Les p e r s o n n e s hab i l i t ées à r é c l a m e r une r e s t i t u t i on (les « ay an t s dro i t ») 
sont é n u m é r é e s à l ' a r t ic le 4. Il s 'agit des p rop r i é t a i r e s o r ig ina i res des b iens 
(ar t ic le 4 § 1), ou, lo r sque le p r o p r i é t a i r e o r ig ina i re est décédé ou r é p u t é 
d i spa ru , ses hér i t i e r s ou p roches p a r e n t s , d a n s un o rd re bien défini 
(ar t ic le 4 § 2) . La qua l i t é d ' ayan t dro i t é ta i t i n i t i a l e m e n t r é se rvée aux 
p e r s o n n e s phys iques r e s s o r t i s s a n t e s de la R é p u b l i q u e fédéra t ive t c h è q u e 
et s lovaque ayant u n e rés idence p e r m a n e n t e su r le t e r r i t o i r e de cet E t a t . 
La condi t ion de rés idence p e r m a n e n t e a é t é a b r o g é e pa r u n a r r ê t de la 
C o u r cons t i t u t ionne l l e t c h è q u e (n" 29/1996) avec effet au 9 février 1996. 

D ' ap rè s l 'ar t icle 5, sont en pr incipe tenus à r e s t i t u t ion l 'Eta t ou tou te 
pe r sonne mora le possédan t les biens concernés à la d a t e d ' e n t r é e en 
v igueur de la loi. Les pe r sonnes physiques ne peuvent ê t r e obligées de 
r e s t i t u e r des biens à u n ayant droi t q u e d a n s les c i rcons tances é n u m é r é e s 
à l 'ar t icle 8, à savoir si e l l e s -mêmes ou des m e m b r e s de leur famille 
t i e n n e n t les b iens en ques t ion de l 'Eta t ou d ' u n e a u t r e pe r sonne mora l e et 
les ont acquis soit en violat ion d ' une loi qui é ta i t appl icable à l ' époque 
p e r t i n e n t e , soit pour un prix infér ieur à celui prévu pa r la r é g l e m e n t a t i o n 
des prix éven tue l l emen t en v igueur à l ' époque , soit en bénéficiant d 'un 
a v a n t a g e i l légi t ime. D a n s ces hypothèses , la r e s t i tu t ion est o r d o n n é e pa r 
u n e décision jud ic ia i re sur d e m a n d e de l 'ayant droi t , à condi t ion q u e celui-
ci ait in t rodui t son act ion avant le 31 d é c e m b r e 1992 ou dans les six mois de 
la d a t e à laquel le la décision du b u r e a u foncier re fusant la r e s t i t u t ion des 
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b iens est d e v e n u e définit ive. P o u r le res te , u n e parcel le a t t r i b u é e à u n e 
pe r sonne phys ique ayant é tabl i ses dro i t s de p rop r i é t é en p rodu i san t son 
ac te d ' a t t r i bu t i on ne pouvai t d o n n e r lieu à r e s t i t u t ion (art icle 32 § 3 ; 
ce t t e disposi t ion a é té ab rogée par l ' a r rê t n" 166/1995 de la Cour 
cons t i tu t ionne l le t chèque avec effet au 15 aoû t 1995). 

En o u t r e , a u c u n e r e s t i t u t i o n ne peu t avoir lieu d a n s les cas é n u m é r é s 
à l 'ar t icle 11 § 1 de la loi, au n o m b r e desque l s f igure n o t a m m e n t 
l ' ins t i tu t ion au profit d ' une p e r s o n n e phys ique d 'un dro i t d 'usage 
pe r sonne l des b iens , sauf d a n s les c i r cons tances m e n t i o n n é e s à l 'ar t icle 8. 
En pare i l s cas, le b u r e a u foncier t r ans fè re à l ' ayant d ro i t , si celui-ci y 
consen t , des biens équ iva len t s a p p a r t e n a n t à l 'E ta t , de p ré fé rence s i tués 
d a n s le m ê m e sec t eu r et d é t e r m i n é s suivant les p r inc ipes sous- jacents à la 
légis la t ion rég i s san t la r é a t t r i b u t i o n des t e r r e s agr icoles (ar t ic le 11 § 2). 

Si a u c u n e r e s t i t u t i on n 'es t p révue pa r la loi et si l ' ayant dro i t ne peu t 
ob t en i r r é p a r a t i o n sous la fo rme d ' une a t t r i b u t i o n d ' a u t r e s biens fonciers, 
il peu t p r é t e n d r e , selon des condi t ions b ien déf inies , au v e r s e m e n t p a r 
l 'Eta t d ' une c o m p e n s a t i o n financière (ar t ic le 16). 

En ce qu i conce rne la p r o c é d u r e à suivre , l ' a r t ic le 9 § 1 de la loi prévoit 
q u ' u n e p e r s o n n e ayan t droi t à r e s t i t u t i o n doit s o u m e t t r e sa p r é t e n t i o n a u 
b u r e a u foncier c o m p é t e n t et soll ici ter d a n s le m ê m e t e m p s de la p e r s o n n e 
ou de l ' o rgane possédan t les biens l i t ig ieux la r e s t i t u t i o n d e ceux-ci . L a 
p e r s o n n e ou l 'o rgane en ques t i on sont t e n u s de conc lure avec l 'ayant 
d ro i t , d a n s un déla i de so ixan te j o u r s , u n accord sur le t r ans fe r t des biens 
(restitucni dohoda - «accord de r e s t i t u t i o n » ) . D ' a p r è s l 'ar t ic le 9 § 2, tout 
accord de r e s t i t u t i o n doit ê t r e e n t é r i n é pa r le b u r e a u foncier c o m p é t e n t . 
En cas de refus, l ' ayant dro i t p e u t s ' ad resse r a u t r i b u n a l . Si celui-ci refuse 
lui auss i d ' e n t é r i n e r l 'accord, il renvoie l 'affaire au b u r e a u foncier afin 
qu ' i l r e n d e u n e décis ion sur le fond de la ques t ion (ar t ic le 9 § 3) . C e t t e 
décis ion est à son tou r suscept ib le d 'un con t rô le j ud i c i a i r e (ar t ic le 9 § 6). 

2. Code de procédure administrative 

La p r o c é d u r e devan t les b u r e a u x fonciers est rég ie pa r le code de 
p r o c é d u r e a d m i n i s t r a t i v e (loi n" 71/1967). 

Les ar t ic les 3 et 4 déf inissent les pr inc ipes f o n d a m e n t a u x de la 
p r o c é d u r e devan t les a u t o r i t é s a d m i n i s t r a t i v e s . Celle-ci doi t ê t r e m e n é e 
c o n f o r m é m e n t à la loi, et les p a r t i e s , qui j ou i s sen t des m ê m e s dro i t s et 
sont soumises aux m ê m e s obl iga t ions , doivent tou jours se voir d o n n e r 
l 'occasion de dé fendre de m a n i è r e effective leurs dro i t s et i n t é r ê t s , de 
c o n t e s t e r la p r é s e n t a t i o n des faits de la cause et de fo rmu le r des 
propos i t ions c o n c e r n a n t la p r o c é d u r e . Pa r a i l l eurs , les décis ions des 
a u t o r i t é s a d m i n i s t r a t i v e s doivent se fonder sur des faits qu i ont é té 
é tabl is d ' une m a n i è r e fiable. 
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En ve r tu de l 'ar t ic le 2 1 , l ' au to r i t é a d m i n i s t r a t i v e doit o r d o n n e r la t e n u e 
d ' une a u d i e n c e si la n a t u r e de la cause le r e q u i e r t , s p é c i a l e m e n t lo r sque 
cela peu t c o n t r i b u e r à clarif ier la ques t i on objet du l i t ige. Les p a r t i e s à la 
p r o c é d u r e doivent ê t r e ass ignées à c o m p a r a î t r e à l ' aud ience et invi tées à 
e x p r i m e r leurs obse rva t ions et propos i t ions au cours des d é b a t s . Sauf 
d ispos i t ion con t r a i r e et à moins q u e l ' au to r i t é a d m i n i s t r a t i v e ne décide 
de d é r o g e r au p r inc ipe , l ' audience n 'es t pas p u b l i q u e . 

L 'a r t ic le 23 § 1 dispose q u e les pa r t i e s à la p r o c é d u r e a d m i n i s t r a t i v e et 
l eu r s r e p r é s e n t a n t s ont le droi t de consu l t e r les pièces du doss ier et d ' en 
pho tocop ie r des ex t r a i t s , à l ' except ion du procès-verbal du vote . 

D ' a p r è s l 'ar t icle 32 § 1, les a u t o r i t é s a d m i n i s t r a t i v e s ont l 'obl igat ion 
d ' é t ab l i r les faits de façon précise et exhaus t ive . A cet effet, elles doivent 
se faire c o m m u n i q u e r l ' ensemble des d o c u m e n t s et r e n s e i g n e m e n t s 
nécessa i res . 

3. Code de procédure civile 

La légal i té des décisions des a u t o r i t é s a d m i n i s t r a t i v e s peu t ê t r e 
con t rô lée pa r les t r i b u n a u x , c o n f o r m é m e n t à la p a r t i e V du code de 
p r o c é d u r e civile. 

L 'a r t i c le 250 f) (abrogé par l ' a r rê t n° 269/96 de la C o u r cons t i tu t ionne l l e 
avec effet au 1" ma i 1997) habi l i te les t r i b u n a u x à s t a t u e r sans t en i r 
d ' aud ience d a n s les affaires s imples , n o t a m m e n t lorsqu ' i l n 'y a a u c u n 
d o u t e q u e l ' au to r i t é a d m i n i s t r a t i v e a é tabl i c o r r e c t e m e n t les faits et q u e 
seuls des po in t s de droi t d e m e u r e n t à t r a n c h e r . 

L ' a r t i c le 250 i) § 1 énonce que lorsqu ' i ls con t rô l en t u n e décision 
a d m i n i s t r a t i v e les t r i b u n a u x p r e n n e n t en cons idé ra t ion les faits tels 
qu ' i l s se p r é s e n t a i e n t au m o m e n t de l ' adopt ion de la décis ion en cause . 

L 'a r t i c le 250 m) § 3 dispose q u e sont p a r t i e s à la p r o c é d u r e devan t le 
t r i b u n a l les pa r t i e s à la p r o c é d u r e devan t l ' au to r i t é a d m i n i s t r a t i v e don t la 
décis ion est con t rô lée et l ' au to r i t é a d m i n i s t r a t i v e e l l e - m ê m e . 

En ve r tu de l 'ar t ic le 250 q ) , le t r i b u n a l qu i con t rô le la décis ion d ' une 
a u t o r i t é a d m i n i s t r a t i v e peu t soit la conf i rmer , soit l ' annu l e r et renvoyer 
l 'affaire à l ' au to r i t é a d m i n i s t r a t i v e . Si la décis ion n 'es t pas r e n d u e 
c o n f o r m é m e n t à l 'ar t icle 250 f) ou si l ' au to r i t é a d m i n i s t r a t i v e n ' a d o p t e 
pas une nouvel le décision accue i l lan t la p r é t e n t i o n du d e m a n d e u r , le 
t r i buna l peu t recuei l l i r les p reuves nécessa i res au cont rô le d e la décis ion 
l i t ig ieuse. 

L 'a r t i c le 250 r) prévoit q u e si le t r i buna l a n n u l e la décision de l ' au to r i t é 
a d m i n i s t r a t i v e , ce t t e d e r n i è r e est liée pa r l'avis j u r i d i q u e e x p r i m é pa r le 
t r i buna l lorsqu ' i l s 'agit d ' a d o p t e r u n e nouvel le décision. 

Selon l 'ar t ic le 250 s) , la décis ion d ' un t r i b u n a l con t rô l an t u n e décision 
a d m i n i s t r a t i v e n 'es t suscept ib le d ' a u c u n r ecour s , sauf d a n s les cas 
(dépourvus de p e r t i n e n c e en l 'espèce) é n u m é r é s au p a r a g r a p h e 2. 
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4. Code civil 

L'ar t ic le 469a § 1 a) et b) énonce q u e le t e s t a t e u r p e u t d é s h é r i t e r u n 
d e s c e n d a n t si ce d e r n i e r , au m é p r i s des pr inc ipes m o r a u x , a omis de lui 
p r ê t e r l ' ass is tance nécessa i re alors qu ' i l é t a i t conf ronté à la ma lad ie , au 
g r a n d âge ou à u n e s i t ua t ion d ' u n e difficulté c o m p a r a b l e , ou s'il ne lui 
t é m o i g n e pas l ' in té rê t a u t h e n t i q u e et d u r a b l e q u e l'on est en droi t 
d ' a t t e n d r e d ' un d e s c e n d a n t . 

En ve r tu de l 'ar t icle 473 § 1, les en fan t s et le conjoint a r r ivent en 
p r e m i è r e posi t ion d a n s l 'o rdre successo ra l ; ils h é r i t e n t à p a r t s éga les . 

D ' a p r è s l 'ar t icle 479, les d e s c e n d a n t s m i n e u r s doivent recevoir au 
moins a u t a n t q u e ce q u e r e p r é s e n t e l eur pa r t légale de la succession, les 
d e s c e n d a n t s m a j e u r s devan t recevoir au mo ins a u t a n t q u e ce que 
r e p r é s e n t e la moi t i é de leur pa r t légale . Si le t e s t a m e n t m é c o n n a î t ce t t e 
d isposi t ion, il es t r é p u t é non va lab le pour la p a r t i e c o n c e r n é e , à moins que 
les d e s c e n d a n t s en cause a ien t é té d é s h é r i t é s . 

G R I E F S 

1. Le r e q u é r a n t sou t ien t q u e ses dro i t s de p r o p r i é t é tels q u e g a r a n t i s 
p a r l 'ar t icle 1 du Pro tocole n" 1 ont é té violés d a n s la p r o c é d u r e en 
r e s t i t u t i on . Il r ep roche aux au to r i t é s na t iona le s de ne pas s ' ê t re 
p rononcées sur l ' i l légali té ou la nul l i té a l l éguées de l ' appl ica t ion de la loi 
de 1948 d a n s sa cause . D ' a p r è s lui, dès lors q u e le r é g i m e c o m m u n i s t e q u e 
la Tchécos lovaqu ie a connu e n t r e le 25 février 1948 et le 17 n o v e m b r e 1989 
a é té déc la ré il légal p a r la loi n" 198/1993 sur l ' i l légalité du r ég ime 
c o m m u n i s t e , la loi de 1948 a d o p t é e p e n d a n t l ad i t e pé r iode doi t elle aussi 
ê t r e j u g é e i l légale. 

2. Le r e q u é r a n t a l lègue é g a l e m e n t qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 
de la Conven t i on d a n s la p r o c é d u r e m e n é e d e v a n t le b u r e a u foncier 
de M l a d â Boleslav, le t r i buna l munic ipa l de P r a g u e et la C o u r 
cons t i tu t ionne l l e en ce q u e i. il n ' a pas bénéficié d ' u n e a u d i e n c e pub l ique , 
ii. il n ' a pu s o u m e t t r e de nouveaux é l é m e n t s de p r euve , et iii. il n ' a pu 
c o n t e s t e r ni c o n t r e d i r e les a r g u m e n t s des d é f e n d e u r s . 

E N D R O I T 

A. Q u a n t a u locus standi d e M . J a n B o u c e k 

La C o u r doit t ou t d ' abo rd r é s o u d r e la q u e s t i o n du dro i t de M. Boucek à 
m a i n t e n i r la r e q u ê t e o r i g i n e l l e m e n t i n t r o d u i t e p a r le r e q u é r a n t , qu i est 
décédé en ma i 1998. 
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M. Boucek affirme depu i s février 2000 vouloir m a i n t e n i r la r e q u ê t e de 
son oncle devan t la C o u r . Il invoque le d e r n i e r t e s t a m e n t du r e q u é r a n t 
qu i , d a t é du 22 m a r s 1998, le dés igna i t c o m m e l éga ta i r e un iverse l et 
d é s h é r i t a i t les deux en fan t s m a j e u r s de M. M a l h o u s . Il fait observer de 
surcro î t q u e , sur la base dud i t t e s t a m e n t , qu i n ' e s t venu q u e r é c e m m e n t 
à sa conna i s sance , il a sollicité et ob t enu la r é o u v e r t u r e , d e v a n t la 
jur id ic t ion i n t e r n e c o m p é t e n t e , de la p r o c é d u r e re la t ive à la succession. 

Le G o u v e r n e m e n t sou t i en t que , pour l ' heu re , M. Boucek ne peu t ê t r e 
cons idé ré c o m m e une p e r s o n n e hab i l i t ée à poursu iv re la p r o c é d u r e devan t 
la C o u r au n o m du r e q u é r a n t . Il ne c o n t e s t e pas l ' exis tence du t e s t a m e n t 
d e M . M a l h o u s dé s ignan t son neveu , M. Boucek, c o m m e léga ta i r e 
un iverse l de ses b iens . Il observe toutefois q u e la nouvel le p r o c é d u r e 
re la t ive à la succession, ouve r t e à la d e m a n d e de M. Boucek pa r le 
t r i buna l de dis t r ic t de P r a g u e 2 le 21 aoû t 2000, est toujours p e n d a n t e . 
O r les d e u x en fan t s m a j e u r s du r e q u é r a n t p o u r r a i e n t y c o n t e s t e r la 
val id i té du d e r n i e r t e s t a m e n t de leur p è r e . Si l 'acte devai t f i na l emen t 
ê t r e déc la ré nu l et non avenu , les enfan t s du r e q u é r a n t s e r a i en t les 
hé r i t i e r s l ég i t imes des biens de leur p è r e . 

La C o u r rappe l le que , d a n s p lus ieurs affaires où un r e q u é r a n t é ta i t 
décédé p e n d a n t la p r o c é d u r e , elle a pris en c o m p t e la volonté de 
poursu iv re celle-ci e x p r i m é e p a r des hé r i t i e r s ou p a r e n t s p roches (voir, 
p a r e x e m p l e , les a r r ê t s D e w e e r c. Be lg ique du 27 février 1980, sér ie A 
n° 35, pp. 19-20, §§ 37-38 ; X c. R o y a u m e - U n i du 5 n o v e m b r e 1981, 
sér ie A n° 46, p . 15, § 3 2 ; V o c a t u r o c. I ta l ie du 24 ma i 1991, série A 
n" 206-C, p. 29, § 2 ; G. c. I ta l ie du 27 février 1992, série A n" 228-F, p . 65, 
§ 2 ; Pandolfel l i et P a l u m b o c. I ta l ie du 27 février 1992, sér ie A n" 231-B, 
p. 16, § 2 ; X c. F r a n c e du 31 m a r s 1992, sér ie A n" 234-C, p. 89, § 2 6 ; et 
R a i m o n d o c. I tal ie du 22 février 1994, série A n" 281-A, p. 8, § 2 ; e t , a 
contrario, l ' a r rê t Sche re r c. Suisse du 25 m a r s 1994, sér ie A n" 287, 
pp. 14-15, §§ 31-32). 

En l 'espèce, ce n 'es t pas l 'un des plus p roches p a r e n t s du r e q u é r a n t qui 
souha i t e m a i n t e n i r la r e q u ê t e devan t la Cour . En fait, M. M a l h o u s a deux 
en fan t s m a j e u r s , et M. Boucek n ' es t q u e son neveu . Ce la é t a n t , nul ne 
con tes t e q u e , d a n s son d e r n i e r t e s t a m e n t , le r e q u é r a n t a déc l a r é vouloir 
d é s h é r i t e r ses enfan t s et a dés igné M. Boucek c o m m e son l éga ta i r e 
universe l . La C o u r relève q u e la p r o c é d u r e re la t ive à la succession a é té 
rouve r t e su r la base d e ce t e s t a m e n t et qu 'e l le est tou jours p e n d a n t e 
devan t la j u r i d i c t i on t c h è q u e c o m p é t e n t e . Elle a d m e t l ' a r g u m e n t d u 
G o u v e r n e m e n t selon leque l , en ve r tu de la législat ion t c h è q u e , les d ro i t s 
de M. Boucek sur les biens de son oncle ne p e u v e n t ê t r e conf i rmés avant la 
fin de la nouvel le p r o c é d u r e re la t ive à la succession, d a n s le cad re de 
laque l le les enfan t s du r e q u é r a n t - hé r i t i e r s r é s e r v a t a i r e s en ve r tu de 
l 'ar t icle 479 du code civil - p o u r r a i e n t c o n t e s t e r le d e r n i e r t e s t a m e n t de 
leur pè re , en to ta l i t é ou p o u r ce qu i conce rne leur e x h é r é d a t i o n . La C o u r 
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relève toutefois q u e j u s q u ' à p r é sen t les en fan t s du r e q u é r a n t ne 
pa ra i s sen t pas avoir c o n t e s t é la val idi té du t e s t a m e n t . Elle cons idère q u e 
le fait q u e la nouvel le p r o c é d u r e re la t ive à la succession n ' a pas encore 
connu son a b o u t i s s e m e n t n 'affecte pas la posi t ion ac tue l le de M. Boucek, 
dés igné c o m m e l éga t a i r e universe l d a n s le d e r n i e r t e s t a m e n t du 
r e q u é r a n t . 

Eu é g a r d aux c i r cons tances de l 'espèce, la C o u r ne peu t a t t a c h e r u n e 
i m p o r t a n c e décisive a u fait q u e la p e r s o n n e dés i r euse de m a i n t e n i r la 
r e q u ê t e n ' es t pas le plus p roche p a r e n t du r e q u é r a n t et qu ' e l l e n ' a pas 
é t é conf i rmée c o m m e hé r i t i è r e de M. M a l h o u s en app l i ca t ion des 
d isposi t ions du dro i t na t iona l . Il n 'es t pas d a v a n t a g e d é t e r m i n a n t q u e 
M. Boucek n 'a i t man i f e s t é sa volonté de m a i n t e n i r la r e q u ê t e q u e bien 
l o n g t e m p s ap rès le décès du r e q u é r a n t . En fait, M. Boucek semble avoir 
saisi la C o u r peu d e t e m p s a p r è s avoir eu conna i s sance du t e s t a m e n t du 
r e q u é r a n t en sa faveur . L 'essen t ie l est q u e M. Boucek peu t r e v e n d i q u e r u n 
in t é rê t l ég i t ime à faire poursu iv re d e v a n t la C o u r la p r o c é d u r e re la t ive à 
la r e q u ê t e i n t r o d u i t e pa r M. M a l h o u s . La C o u r j u g e suffisant à cet éga rd 
que le r e q u é r a n t o r ig ina i re a in s t i t ué M. Boucek c o m m e son hé r i t i e r e t 
qu ' i l exis te une chance de voir ce t t e qua l i t é finalement r econnue à 
l ' in té ressé , a u q u e l cas u n e p a r t i e au moins des b iens du r e q u é r a n t , e t 
n o t a m m e n t les d ro i t s à r e s t i t u t i on qu i sont au c e n t r e de la p r é s e n t e 
espèce , lui écho i ra i en t . 

De surcro î t , le successeur d 'un r e q u é r a n t décédé peu t poursu ivre a u t r e 
chose q u e des i n t é r ê t s m a t é r i e l s en d é c l a r a n t vouloir m a i n t e n i r la 
r e q u ê t e . Les affaires po r t ée s d e v a n t la C o u r p r é s e n t e n t g é n é r a l e m e n t 
aussi u n e d imens ion mora l e , et les p roches d ' un r e q u é r a n t peuven t donc 
avoir un i n t é r ê t l ég i t ime à veiller à ce q u e j u s t i c e soit r e n d u e , m ê m e après 
le décès du r e q u é r a n t . Te l est a fortiori le cas lo r sque , c o m m e en l 'espèce, la 
ques t i on cen t r a l e soulevée p a r la cause dépasse la p e r s o n n e et les i n t é r ê t s 
d u r e q u é r a n t et d e ses hé r i t i e r s , d a n s la m e s u r e où elle peu t t ouche r 
d ' a u t r e s p e r s o n n e s . Si en pare i l les c i r cons tances u n hé r i t i e r po ten t ie l 
souha i t e m a i n t e n i r la r e q u ê t e , on ne peu t pas d i r e q u e la ques t i on a é té 
réso lue ou q u e p o u r d ' a u t r e s ra i sons il ne se jus t i f ie plus de poursu iv re 
l ' e x a m e n de la r e q u ê t e ( a r r ê t D e w e e r p réc i t é , p . 20, § 38). 

La C o u r cons idè re dès lors q u e n e sont pas r e m p l i e s en l 'espèce les 
condi t ions p e r m e t t a n t de rayer u n e affaire du rôle , tel les qu 'e l les sont 
définies à l ' a r t ic le 37 § 1 de la C o n v e n t i o n , et qu ' i l lui faut en 
conséquence pour su iv re l ' e x a m e n d e la r e q u ê t e c o m m e le d e m a n d e 
M. Boucek. 

La C o u r fait toutefois observer que la r e conna i s s ance p a r elle du droi t 
de M. Boucek à m a i n t e n i r la r e q u ê t e n ' a a u c u n e inc idence sur l 'objet du 
li t ige tel qu ' i l a é té soumis à l 'or igine p a r M . M a l h o u s . La C o u r n ' es t pas 
appe lée à e x a m i n e r si, ap rès le décès du r e q u é r a n t , M. Boucek a été 
v ic t ime d ' u n e q u e l c o n q u e a t t e i n t e à ses p r o p r e s dro i t s g a r a n t i s p a r la 
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Conven t i on . Son e x a m e n doit se l imi te r à la ques t i on de savoir si les griefs 
i n i t i a l emen t p r é s e n t é s p a r M. M a l h o u s , qui d e m e u r e le r e q u é r a n t , 
révè len t ou non u n e violat ion de la Conven t i on . 

B. Sur la v i o l a t i o n a l l é g u é e d e l 'art ic le 1 d u P r o t o c o l e n° 1 

Le r e q u é r a n t a l lègue que ses dro i t s de p r o p r i é t é tels q u e g a r a n t i s pa r 
l 'ar t ic le 1 du Protocole n° 1 on t é té violés d a n s la p r o c é d u r e en r e s t i t u t i on . 

L 'a r t ic le 1 du Pro tocole n" 1 est ainsi libellé : 

« T o u t e p e r s o n n e p h y s i q u e ou m o r a l e a d r o i t a u r e s p e c t d e ses b i e n s . N u l ne p e u t ê t r e 

p r ivé d e sa p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e et d a n s les c o n d i t i o n s p r é v u e s p a r 

la loi e t les p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . 

L e s d i s p o s i t i o n s p r é c é d e n t e s ne p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t les E t a l s 

de m e t t r e e n v i g u e u r les lois q u ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 

b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l ou p o u r a s s u r e r le p a i e m e n t d e s i m p ô t s ou 

d ' a u t r e s c o n t r i b u t i o n s o u d e s a m e n d e s . » 

/. Thèses des parties 

a) L e G o u v e r n e m e n t 

Le G o u v e r n e m e n t sou t i en t en p r e m i e r lieu q u e le g r ie f du r e q u é r a n t 
est i ncompa t ib l e ratione materiae et ratione temporis avec les d ispos i t ions de 
la C o n v e n t i o n et du Pro tocole n" 1. A t i t r e subs id ia i re , il p la ide le non-
é p u i s e m e n t des voies de r ecour s i n t e r n e s . 

Le G o u v e r n e m e n t se réfère à la j u r i s p r u d e n c e des o r g a n e s de la 
C o n v e n t i o n d ' a p r è s laque l le la Conven t i on ne consacre pas le droi t au 
r é t a b l i s s e m e n t de la p r o p r i é t é . L 'a r t i c le 1 du Protocole n" 1 p ro t ège le 
respec t des b iens ac tue ls ma i s ne g a r a n t i t pas le droi t d ' a c q u é r i r des b iens . 

Le G o u v e r n e m e n t soul igne q u e la loi sur la p r o p r i é t é foncière , dont le 
r e q u é r a n t se p r évau t p o u r r é c l a m e r la r e s t i t u t i o n des b iens ayan t 
a p p a r t e n u à son p è r e , est sans effet sur la ques t ion de la val id i té des 
t r ans f e r t s de p rop r i é t é réal isés p a r le passé . Elle vise à « r e d r e s s e r les 
conséquences de c e r t a i n e s a t t e i n t e s aux d ro i t s de p r o p r i é t é » . Elle se 
fonde su r la déf ini t ion d ' u n e liste exhaus t ive de cas où les ayan t s droi t 
p e u v e n t p r é t e n d r e se voir r e s t i t u e r des biens ou o b t e n i r u n e 
c o m p e n s a t i o n et dispose n o t a m m e n t que la loi de 1948 n 'es t p lus 
app l icab le . Ainsi , c e t t e loi a cessé de p rodu i r e effet avan t la d a t e à 
l aque l le la Conven t i on est e n t r é e en v igueu r à l ' égard d e la R é p u b l i q u e 
t c h è q u e . Le G o u v e r n e m e n t cons idère q u e la C o u r n ' es t c o m p é t e n t e ni 
pour se p r o n o n c e r sur la compa t ib i l i t é avec la C o n v e n t i o n de lois ayan t 
é té ab rogées , ni pour e x a m i n e r les c i r cons tances d a n s lesquel les les b iens 
du pè r e du r e q u é r a n t ont é t é expropr i é s en 1949. 
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E n l 'espèce, les a u t o r i t é s n a t i o n a l e s on t agi c o n f o r m é m e n t à la loi 
de 1991 sur la p r o p r i é t é foncière . Le b u r e a u foncier a refusé d ' e n t é r i n e r 
les accords de r e s t i t u t i o n au mo t i f q u e les p e r s o n n e s phys iques auxque l l e s 
les parce l les ava ien t é té a t t r i b u é e s n ' é t a i e n t p a s t e n u e s de conclure 
pare i l s accords et ava ien t prouvé leurs d ro i t s d e p r o p r i é t é sur les 
parce l les conce rnées en p r o d u i s a n t l eu r s ac tes de cession. Le t r ibuna l 
mun ic ipa l conf i rma la r é g u l a r i t é de la p r o c é d u r e suivie devan t le b u r e a u 
foncier au mot i f q u e seules les t e r r e s possédées pa r l 'E ta t ou p a r des 
p e r s o n n e s mora l e s pouva ien t faire l 'objet d ' un accord de r e s t i t u t i on au 
t i t r e de la loi sur la p r o p r i é t é foncière. Le t r i b u n a l renvoya l 'affaire au 
b u r e a u foncier, qu i déc ida a lors que l les parce l les toujours en possession 
de p e r s o n n e s mora l e s deva ien t ê t r e r e s t i t uées au r e q u é r a n t . A la m ê m e 
é p o q u e , celui-ci fut informé q u e , p o u r les parce l les r e s t a n t e s ne pouvan t 
faire l 'objet d ' une r e s t i tu t ion , il avai t le choix e n t r e l ' a t t r i bu t i on d ' a u t r e s 
parce l les et l 'octroi d ' u n e c o m p e n s a t i o n financière. D ' a p r è s le 
G o u v e r n e m e n t , la d e m a n d e d ' un d é d o m m a g e m e n t sous la forme d e 
parce l les équ iva len tes soumise p a r l 'avocat du r e q u é r a n t le 3 ju i l l e t 1998, 
soit d e u x mois ap rè s le décès de M. M a l h o u s , est tou jours p e n d a n t e devan t 
le b u r e a u foncier d e M l a d â Boleslav. Le r e q u é r a n t n 'a j ama i s sollicité d e 
c o m p e n s a t i o n financière. Le G o u v e r n e m e n t no te de surc ro î t q u e 
M. Boucek n ' a j a m a i s i n t e n t é de p r o c é d u r e en r e s t i t u t i o n ou en 
c o m p e n s a t i o n devan t les a u t o r i t é s na t iona les . 

Le fait q u e l ' a r rê t n" 166/1995 r e n d u p a r la C o u r cons t i tu t ionne l l e le 
14 j u i n 1995 a ab rogé l 'ar t icle 32 § 3 de la loi sur la p r o p r i é t é foncière, 
qu i énonça i t que les t e r r e s a t t r i b u é e s à des p e r s o n n e s phys iques en ve r tu 
de la loi de 1948 ne pouva ien t faire l 'objet d ' u n e r e s t i t u t ion , ne s au ra i t , 
pour le G o u v e r n e m e n t , inf luer sur la décis ion à r e n d r e en l 'espèce. 
L ' a b r o g a t i o n ne signifiait pas que les p e r s o n n e s phys iques d u s s e n t ê t r e 
incluses p a r m i celles t e n u e s de r e s t i t u e r les t e r r e s en leur possession. 
C e s p e r s o n n e s é c h a p p a i e n t déjà i m p l i c i t e m e n t à c e t t e obl iga t ion en 
v e r t u de l 'ar t ic le 5 d e la loi. 

Le G o u v e r n e m e n t a joute q u e , b ien q u e la loi sur la p r o p r i é t é foncière se 
fonde sur le pr inc ipe de la p ro t ec t i on des p e r s o n n e s phys iques , elle p e r m e t 
aux ayan t s d ro i t d ' i n t e n t e r a u civil, d a n s c e r t a i n s cas et condi t ions de 
dé la i , une act ion t e n d a n t à la r e s t i t u t i o n de b iens p a r des p e r s o n n e s 
phys iques . E n c o n s é q u e n c e , le r e q u é r a n t , qu i aff i rmait q u e c 'é ta i t en 
viola t ion du droi t a lors en v igueur q u e les p e r s o n n e s phys iques 
conce rnées ava ien t acquis les pa rce l l e s l i t ig ieuses , a u r a i t pu , a p r è s la 
nouvel le décis ion r e n d u e pa r le b u r e a u foncier le 25 ju i l l e t 1995, i n t e n t e r 
au civil u n e act ion sur le f o n d e m e n t de l 'ar t ic le 8 § 1 de la loi su r la 
p r o p r i é t é foncière et c o n t e s t e r la val idi té du t r ans fe r t des b iens de son 
pè r e auxd i t e s p e r s o n n e s . P o u r a u t a n t q u e M. M a l h o u s con te s t e la 
légal i té du t r ans fe r t des b iens de son pè re à l 'E ta t puis aux pe r sonnes 
phys iques en cause en a r g u a n t d e la nul l i té de la loi de 1948, le 
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G o u v e r n e m e n t sou t i en t que l ' in té ressé a u r a i t pu i n t rodu i r e au civil u n e 
ac t ion en r e s t i t u t i on de b iens possédés i l l éga lemen t , mais qu ' i l n ' en a 
r ien fait. 

Le G o u v e r n e m e n t aff irme enfin que le r e q u é r a n t a u r a i t pu a t t a q u e r la 
décis ion r e n d u e pa r le b u r e a u foncier le 25 ju i l le t 1995 en a l l éguan t , sur le 
f ondemen t de l 'ar t icle 250 j ) du code de p r o c é d u r e civile, q u e les faits 
n ' ava i en t pas é t é c o r r e c t e m e n t é tabl i s devan t le b u r e a u foncier et q u e 
ce r t a in s points r e s t a i e n t à clarif ier . 

b) Le requérant 

Le r e q u é r a n t c o m b a t les a r g u m e n t s du G o u v e r n e m e n t . Il a l l ègue q u e 
l ' expropr i a t ion des parce l les de son pè re en appl ica t ion de la loi de 1948 
cons t i tue un mot i f de r e s t i t u t i o n au sens d e l 'ar t icle 6 § 1 b) de la loi sur la 
p r o p r i é t é foncière . Il soul igne q u e l 'objet de ce t t e loi é ta i t de r e d r e s s e r les 
a t t e i n t e s p o r t é e s aux d ro i t s de p r o p r i é t é et sou t i en t q u e le « r e d r e s s e m e n t 
d ' une a t t e i n t e » p ré suppose l ' exis tence d 'un ac te illégal pa r lequel 
l ' a t t e i n t e a é té p o r t é e . Il soul igne q u e le dro i t d ' un p r o p r i é t a i r e l ég i t ime 
d ' ob t en i r la r e s t i t u t i on de ses b iens d ' u n e p e r s o n n e qu i les possède 
i l l éga l emen t cons t i tue un é l é m e n t essent ie l du droi t de p r o p r i é t é et la 
p r é m i s s e du droi t de c h a c u n au respec t de ses b iens , au sens de l 'ar t icle 1 
du Protocole n" 1. 

Le r e q u é r a n t a l lègue en o u t r e q u e la loi de 1948 é ta i t p a r e l l e -même 
i l légale. Dès lors, les d ro i t s de p r o p r i é t é su r les parce l les en ques t i on 
n ' a u r a i e n t pas é té v a l a b l e m e n t acquis p a r les bénéf ic ia i res des t r ans fe r t s , 
les b iens en cause ayan t s i m p l e m e n t é té sous t r a i t s au pè r e de M. M a l h o u s , 
qu i en é ta i t le p r o p r i é t a i r e l ég i t ime . A cet éga rd , u n e p e r s o n n e ayan t 
acquis les b iens l i t igieux en ve r tu de la loi de 1948 ne p o u r r a i t ê t r e 
cons idé rée c o m m e un p r o p r i é t a i r e l ég i t ime . 

Le r e q u é r a n t sou t i en t é g a l e m e n t q u e , si l 'on e s t ime q u e la décis ion de 
la C o u r cons t i t u t ionne l l e ne peu t pa s se r p o u r te l le , la décis ion i n t e r n e 
définit ive au sens d e l 'a r t ic le 35 § 1 de la Conven t i on est i n d u b i t a b l e m e n t 
le j u g e m e n t r e n d u pa r le t r i b u n a l mun ic ipa l le 31 m a i 1995. Il re lève q u ' e u 
éga rd à l 'ar t ic le 250 s) d u code de p r o c é d u r e civile, la sa is ine de la C o u r 
cons t i tu t ionne l l e é ta i t - r ecour s o rd ina i r e s et e x t r a o r d i n a i r e s confondus -
la seule voie de dro i t qu i lui é t a i t ouve r t e . Il no te q u e la décis ion r e n d u e 
pa r le b u r e a u foncier le 25 ju i l le t 1995 ne peu t ê t r e cons idé rée c o m m e la 
décis ion i n t e r n e définit ive en l 'espèce et q u ' a u c u n j u g e m e n t s u b s é q u e n t 
du t r i b u n a l munic ipa l n ' a u r a i t au d e m e u r a n t pu ê t r e r e g a r d é c o m m e tel , 
dès lors q u e la décision r e n d u e pa r le b u r e a u foncier le 25 ju i l l e t 1995 au 
sujet de sa r evend ica t ion des parce l les n ' é t a i t q u ' u n e s imple app réc i a t i on 
formelle de sa p r é t e n t i o n , i n a p t e à in f i rmer le j u g e m e n t du t r ibuna l 
mun ic ipa l . De surcro î t , c e t t e décis ion du b u r e a u foncier ne pouvai t ê t r e 
a t t a q u é e devan t le t r i buna l mun ic ipa l , ca r la ques t i on se sera i t a lors 
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h e u r t é e à l ' au to r i t é de la chose j u g é e . En ne d é b o u t a n t pas M. M a l h o u s sur 
le f o n d e m e n t de l 'a r t ic le 75 § 1 de la loi su r la C o u r cons t i tu t ionne l l e , qu i 
exige l ' é p u i s e m e n t p r éa l ab l e des a u t r e s voies de recours , la C o u r 
cons t i tu t ionne l l e avait du r e s t e e l l e - m ê m e conf i rmé q u ' à l ' époque de sa 
sais ine tous les a u t r e s r ecour s d isponibles ava ien t é té exercés . 

Le r e q u é r a n t a l lègue pa r a i l leurs q u ' u n p r o p r i é t a i r e ayan t é té 
expropr ié d ' une m a n i è r e c o r r e s p o n d a n t à l 'un des motifs de r e s t i t u t i on 
é n u m é r é s p a r la loi sur la p r o p r i é t é foncière a le droi t de r é c l a m e r la 
r e s t i t u t i on de ses b iens c o n f o r m é m e n t à la p r o c é d u r e de r e s t i t u t i on régie 
par le droi t n a t i o n a l . Ce droi t d 'ac t ion cons t i tue dès lors une réa l i sa t ion de 
ses dro i t s de p r o p r i é t é . 

2. Appréciation de la Cour 

a) La C o u r re lève tout d ' abo rd que le seul gr ief énoncé pa r le 
r e q u é r a n t sur le t e r r a i n de l 'ar t ic le 1 du Pro tocole n° 1 conce rne le fait 
que la r e s t i t u t i o n accordée au t e r m e de la p r o c é d u r e m e n é e au t i t r e de la 
loi de 1991 sur la p r o p r i é t é foncière ne couvrai t pas la to ta l i t é des b iens 
ayan t a p p a r t e n u à son pè re avan t l eu r confiscat ion en v e r t u de la loi d e 
1948. 

C o m m e la décis ion a d o p t é e pa r le b u r e a u foncier le 25 ju i l le t 1995 lui a 
en fait r e s t i t u é u n e p a r t i e ( r e p r é s e n t a n t u n e surface to ta le de 23 282 m 2 ) 
des b iens conf isqués , le r e q u é r a n t ne peu t se d i r e v ic t ime d ' une violat ion 
de ses dro i t s de p r o p r i é t é p o u r ce t t e pa r t i e des b iens . A cet éga rd , la 
ques t i on de savoir si M. M a l h o u s a p a r la su i t e r é e l l e m e n t é té mis en 
possession des b iens conce rnés est sans p e r t i n e n c e , l ' i n té ressé n ' ayan t 
formulé a u c u n e do léance à cet éga rd . 

E n c o n s é q u e n c e , le grief fondé pa r M. M a l h o u s su r l 'ar t ic le 1 du 
Pro tocole n° 1 ne conce rne q u e la p a r t i e des b iens qu i , à la su i t e d e leur 
confiscat ion en v e r t u de la loi de 1948, a é té a t t r i b u é e à des p e r s o n n e s 
phys iques et qu i , d a n s le c ad re de la p r o c é d u r e m e n é e au t i t r e de la loi 
de 1991 sur la p r o p r i é t é foncière, a é té j u g é e ne pouvoir faire l 'objet 
d 'une r e s t i t u t ion . 

La C o u r relève q u e , p o u r c e t t e pa r t i e des b iens , le r e q u é r a n t fut 
in formé, pa r la décis ion du 25 ju i l le t 1995, qu ' i l pouvai t d e m a n d e r à ê t r e 
d é d o m m a g é soit sous la forme d ' u n e a t t r i b u t i o n de t e r r e s équ iva l en te s , 
soit sous la forme d ' u n e c o m p e n s a t i o n f inanc iè re . La C o u r no te de 
surcro î t q u ' a p r è s le décès du r e q u é r a n t , u n e d e m a n d e t e n d a n t à 
l ' a t t r i bu t ion de t e r r e s équ iva l en te s , au sens de l 'ar t ic le 11 de la loi sur la 
p r o p r i é t é foncière , fut e f fec t ivement s o u m i s e au n o m de M. M a l h o u s par 
son avocat et q u e , selon le G o u v e r n e m e n t , la p r o c é d u r e en q u e s t i o n est 
toujours p e n d a n t e . U n e d e m a n d e de c o m p e n s a t i o n f inancière au sens de 
l 'ar t icle 16 de la loi n ' a j a m a i s é té i n t r o d u i t e . 
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b) Le G o u v e r n e m e n t sou t i en t q u e , c o n t r a i r e m e n t à ce q u ' e x i g e 
l 'ar t ic le 35 § 1 de la Conven t ion , le r e q u é r a n t n ' a pas épu isé les voies de 
recours i n t e r n e s , pu isqu ' i l n ' a pas a t t a q u é la décis ion a d o p t é e pa r le 
b u r e a u foncier le 25 ju i l le t 1995 et a omis d ' exe rce r c e r t a i n s a u t r e s 
r ecours qu i lui é t a i e n t ouver t s en v e r t u de la loi sur la p r o p r i é t é foncière 
ou du code civil. 

La C o u r n ' a aucune raison de dou te r que ces recours exis ta ient r ée l l emen t 
dans le sys tème j u r i d i q u e t chèque et q u e , à l 'exception de la d e m a n d e 
préci tée , soumise au t i t re de l 'article 11 de la loi sur la p ropr ié té foncière pa r 
son avocat ap r è s son décès, le r e q u é r a n t ne les a pas exercés . Elle observe 
toutefois q u ' a u c u n d 'eux n ' au ra i t pu fournir au r e q u é r a n t le mo ind re 
r e d r e s s e m e n t pour son grief selon lequel , compte t enu de l ' i llégalité, 
officiellement r econnue , du r ég ime c o m m u n i s t e en Tchécoslovaquie , la loi 
de 1948 doit ê t re considérée c o m m e en tachée de nul l i té , aucun effet 
j u r id ique ne devant dès lors ê t r e reconnu aux t ransac t ions foncières opérées 
sur son fondemen t , y compr is la confiscation initiale des biens et son 
a t t r ibu t ion subséquen te à d ' au t re s pe r sonnes physiques. 

La C o u r re lève q u e le r e q u é r a n t a en fait soumis ces a r g u m e n t s dans 
son r ecour s à la C o u r cons t i t u t ionne l l e , qu i fut re je té le 29 n o v e m b r e 1995. 
S'il est vra i q u e M. M a l h o u s a u r a i t pu soulever des a r g u m e n t s ana logues 
d a n s c e r t a i n s des a u t r e s r ecours évoqués pa r le G o u v e r n e m e n t , il n ' é t a i t 
pas t e n u de le faire p u i s q u e , d ' a p r è s la j u r i s p r u d e n c e c o n s t a n t e des 
o r g a n e s de la C o n v e n t i o n , l 'exercice d ' un seul recours est suffisant en cas 
de p lu ra l i t é de recours d isponibles et de n a t u r e à p rodu i r e en s u b s t a n c e le 
m ê m e effet (voir, mutatis mutandis, les a r r ê t s A. c. F r a n c e du 23 n o v e m b r e 
1993, sér ie A n° 277-B, p. 48, § 32, et I.S. c. Slovaquie, n° 25006/94, § 3 1 , 
4 avril 2000, non pub l i é ) . D e fait, on ne s au ra i t cons idé re r en l 'espèce q u e 
les j u r id i c t i ons o rd ina i r e s a u r a i e n t abou t i à u n e solut ion di f férente de 
celle c o n t e n u e d a n s la décis ion p réc i t ée de la C o u r cons t i t u t ionne l l e , 
pu i sque auss i b ien les décis ions des j u r id i c t i ons o rd ina i r e s a u r a i e n t el les-
m ê m e s dû ê t r e a t t a q u é e s d e v a n t la C o u r cons t i tu t ionne l l e aux fins de 
l ' é p u i s e m e n t des voies de recours i n t e r n e s . 

En défini t ive, la C o u r cons idère q u e , pour ce qu i est de son gr ief t i ré de 
l 'ar t ic le 1 du Protocole n" 1, le r e q u é r a n t a épuisé les voies de recours 
i n t e r n e s au sens de l 'ar t ic le 35 § 1 de la Conven t i on . 

c) La C o u r doit donc e x a m i n e r le gr ief de M. M a l h o u s selon leque l le 
refus de lui r e s t i t u e r la p a r t i e en cause des biens de son pè r e s 'analyse en 
u n e a t t e i n t e à ses droi t s de p r o p r i é t é tels q u e les g a r a n t i t l 'ar t ic le 1 du 
Protocole n° 1. C o m p t e t e n u des observa t ions du G o u v e r n e m e n t , il lui 
faut en pa r t i cu l i e r d é t e r m i n e r si ce gr ief est compa t ib l e avec les 
d ispos i t ions de la Conven t ion , au sens de l 'ar t ic le 35 § 3 de celle-ci. 

A cet éga rd , la C o u r r appe l l e , p r e m i è r e m e n t , qu ' e l l e ne peu t e x a m i n e r 
u n e r e q u ê t e q u e d a n s la m e s u r e où elle se r a p p o r t e à des é v é n e m e n t s 
s ' é t an t p rodu i t s ap r è s l ' en t r ée en v igueu r de la Conven t i on à l ' égard de 
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la P a r t i e c o n t r a c t a n t e conce rnée . En l 'espèce, les biens du père du 
r e q u é r a n t on t é t é expropr i é s en j u i n 1949 et a t t r i b u é s à d ' a u t r e s 
p e r s o n n e s phys iques en 1957, soit b ien avan t le 18 m a r s 1992, d a t e à 
laque l le la Conven t i on est e n t r é e en v igueur à l ' égard de la R é p u b l i q u e 
t c h è q u e (Kuckaf et Stis c. République tchèque ( d é c ) , n° 37527/97 , 23 m a i 
2000, non pub l i ée ) . La C o u r n ' es t donc pas c o m p é t e n t e ratione temporis 
pour e x a m i n e r les c i r cons tances de l ' exp ropr i a t ion ou les effets con t inus 
p rodu i t s p a r elle j u s q u ' à ce j o u r . A ce propos , elle r appe l l e et conf i rme la 
j u r i s p r u d e n c e b ien é tabl ie de la C o m m i s s i o n selon laquel le la p r iva t ion 
d ' un droi t de p r o p r i é t é ou d ' un a u t r e dro i t réel cons t i tue en pr inc ipe u n 
ac te i n s t a n t a n é et ne c rée pas u n e s i t ua t ion con t i nue de «p r iva t i on d 'un 
d r o i t » (voir, p a r e x e m p l e , M a y e r et a u t r e s c. A l l e m a g n e , r e q u ê t e s 
n o s 18890/91, 19048/91, 19342/92 et 19549/92, décis ion de la C o m m i s s i o n 
du 4 m a r s 1996, Décis ions et r a p p o r t s (DR) 85-B, p. 5, et Brezny 
c. S lovaquie , r e q u ê t e n" 23131/93 , décis ion de la C o m m i s s i o n du 4 m a r s 
1996, D R 85-A, p. 65) . Le gr ief du r e q u é r a n t est donc i ncompa t ib l e avec 
les d ispos i t ions de la Conven t i on p o u r a u t a n t q u ' o n peu t le c o m p r e n d r e 
c o m m e c r i t i q u a n t en t a n t q u e te l les les m e s u r e s a d o p t é e s sur le 
f o n d e m e n t de la loi de 1948 à l ' égard des b iens de son pè r e avan t l ' en t r ée 
en v igueu r de la C o n v e n t i o n à l ' égard de la R é p u b l i q u e t c h è q u e . 

E n r evanche , c 'est a p r è s l ' en t r ée e n v igueu r de la C o n v e n t i o n à l ' égard 
de la R é p u b l i q u e t c h è q u e que le r e q u é r a n t e n g a g e a devan t les a u t o r i t é s 
a d m i n i s t r a t i v e s et j ud i c i a i r e s , au t i t r e de la loi de 1991 sur la p rop r i é t é 
foncière , u n e p r o c é d u r e en r e s t i t u t i o n des t e r r e s ayan t a p p a r t e n u à son 
p è r e . C e t t e p r o c é d u r e pri t fin en n o v e m b r e 1995 pa r un a r r ê t de la C o u r 
cons t i t u t i onne l l e . D a n s ces condi t ions , elle doit ê t r e pr ise en c o m p t e par la 
C o u r , qu i ne peu t donc r e j e t e r ce t t e p a r t i e de la r e q u ê t e p o u r dé fau t de 
c o m p é t e n c e ratione temporis. 

d) Le r e q u é r a n t n e peu t se p l a i n d r e d 'une viola t ion de l 'ar t ic le 1 du 
Protocole n" 1 q u e d a n s la m e s u r e où la p r o c é d u r e qu' i l i nc r imine se 
r a p p o r t a i t à ses « b i e n s » , au sens de c e t t e d isposi t ion. 

A cet égard , la Cour rappel le que , d ' ap rès la j u r i s p r u d e n c e cons t an te des 
o rganes de la Convent ion , la not ion de « b i e n s » c o n t e n u e à l 'art icle 1 du 
Protocole n° 1 peut recouvrir t an t des «b iens ac tue l s» ( a r r ê t V a n der 
Musse le c. Belgique du 23 novembre 1983, série A n° 70, p . 23, § 48) q u e 
des va leurs pa t r imon ia le s , y compris des c réances , en ver tu desquel les le 
r e q u é r a n t peu t p r é t e n d r e avoir au moins u n e « e s p é r a n c e l ég i t ime» 
d 'ob ten i r la jou i ssance effective d 'un droi t de p ropr i é t é (voir les a r r ê t s Pine 
Valley Deve lopmen t s L td et au t r e s c. I r l ande du 29 novembre 1991, série A 
n" 222, p . 23 , § 5 1 , et Pressos C o m p a n i a Navie ra S.A. et a u t r e s c. Belgique 
du 20 novembre 1995, série A n° 332, p . 2 1 , § 31). P a r con t re , l 'espoir de voir 
r econna î t r e la survivance d 'un anc ien droi t de p ropr ié té qu' i l est depuis bien 
long temps impossible d ' exerce r effect ivement ne peu t ê t r e considéré 
c o m m e u n « b i e n » au sens de l 'art icle 1 du Protocole n" 1 (X, Y et Z 



578 DÉCISION MALIIOUS c. RÉPUBLIQUE TCHÈQUE 

c. A l l emagne , r e q u ê t e s n° 7655-7657/76, décision de la Commis s ion du 
4 oc tobre 1977, D R 12, p . 111, et Maye r et a u t r e s , décision préc i tée , p . 18), 
et il en va de m ê m e d ' une c réance condi t ionnel le s ' é te ignan t du fait de la 
non-réa l i sa t ion de la condi t ion (Mar io de Napoles Pacheco c. Belg ique , 
r e q u ê t e n° 7775/77, décision de la Commiss ion du 5 octobre 1978, D R 15, 
p. 143, e t Brezny, décision préc i tée , p . 80). 

En l 'espèce, le r e q u é r a n t a i n t e n t é d e v a n t les a u t o r i t é s na t i ona l e s 
c o m p é t e n t e s u n e p r o c é d u r e afin d ' ob t en i r la r e s t i t u t i o n des t e r r e s de son 
pè re , c o m m e le lui p e r m e t t a i t la loi sur la p r o p r i é t é foncière . En i n t e n t a n t 
son ac t ion , il che rcha i t à se voir r e c o n n a î t r e un dro i t de p r o p r i é t é sur les 
parce l les ayan t a p p a r t e n u à son pè r e mais qu i , à l ' époque de la d e m a n d e 
in t roduc t ive d ' i n s t ance , n ' é t a i e n t plus la p r o p r i é t é ni du pè r e du 
r e q u é r a n t ni du r e q u é r a n t l u i - m ê m e , qu i avai t recueil l i la succession de 
son p è r e . E n c o n s é q u e n c e , la p r o c é d u r e ne se r a p p o r t a i t pas à un « b i e n 
a c t u e l » du r e q u é r a n t . 

Il r e s t e à e x a m i n e r si M. M a l h o u s pouvai t avoir une « e s p é r a n c e 
l é g i t i m e » d ' ob t en i r la r e s t i t u t i o n des t e r r e s de son pè r e en ve r tu de la loi 
sur la p r o p r i é t é foncière . La C o u r no te q u e les a u t o r i t é s a d m i n i s t r a t i v e s et 
j ud ic i a i r e s d é c i d è r e n t d e ne r e s t i t u e r au r e q u é r a n t q u e les parce l les qui 
é t a i en t en possession de p e r s o n n e s m o r a l e s . Elles r e fusè ren t de r e s t i t u e r 
les a u t r e s - seules conce rnées pa r le p r é s e n t litige - au mot i f qu 'e l les 
ava ien t d a n s l ' in terval le é t é a t t r i b u é e s à des p e r s o n n e s phys iques . Elles 
i nvoquè ren t l 'ar t icle 32 § 3 de la loi sur la p r o p r i é t é foncière , qui prévoit 
que les b iens a t t r i b u é s à u n e p e r s o n n e phys ique c o n f o r m é m e n t à la loi de 
1948 ne p e u v e n t ê t r e r e s t i t u é s à la p e r s o n n e à l aque l le ils ont é té 
confisqués en ve r tu de la légis la t ion sur la r é fo rme a g r a i r e , ou à ses 
successeurs , lo r sque le nouveau p r o p r i é t a i r e , ou son successeur , p rouve 
de m a n i è r e c e r t a i n e qu ' i l a acquis la p r o p r i é t é des b iens conce rnés . La 
C o u r n ' aperço i t a u c u n é l é m e n t de n a t u r e à lui faire pense r q u e la 
conclusion des a u t o r i t é s na t i ona l e s é ta i t a r b i t r a i r e ou co n t r a i r e aux 
disposi t ions du dro i t i n t e r n e a p p l i q u é e s pa r el les. En fait, les a u t o r i t é s 
n 'on t fait que d o n n e r effet aux disposi t ions de la loi sur la p r o p r i é t é 
foncière en v e r t u desque l l e s le dro i t à r e s t i t u t i o n é ta i t soumis à la 
condi t ion que les b iens en ques t i on fussent toujours en possession de 
l 'Eta t ou d ' une p e r s o n n e m o r a l e à l ' époque de l ' en t r ée en v igueur de 
ladite loi, condi t ion qu i n ' é t a i t pas r emp l i e d a n s le cas du r e q u é r a n t . La 
C o u r conclut q u e M. M a l h o u s ne pouvai t avoir u n e « e s p é r a n c e l é g i t i m e » 
d 'ob ten i r la r e s t i t u t i on des biens de son p è r e . 

Il est vrai que , pour les biens ne p o u v a n t faire l 'objet d ' une r e s t i t u t ion , 
la loi sur la p r o p r i é t é foncière prévoi t u n e c o m p e n s a t i o n pouvan t p r e n d r e 
la forme d ' u n e a t t r i b u t i o n de parce l les équ iva l en t e s ou d 'un 
d é d o m m a g e m e n t financier. Toutefo is , si le droi t du r e q u é r a n t à pare i l le 
c o m p e n s a t i o n , qui r é su l t e des d ispos i t ions de la loi sur la p r o p r i é t é 
foncière et non des anc iens d ro i t s de p r o p r i é t é de son pè r e en t a n t q u e 
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te ls , peu t e f fec t ivement pa s se r pour u n « b i e n » au sens de l 'ar t icle 1 du 
Protocole n° 1, l ' i n t é ressé ne se p la in t pas d ' une a t t e i n t e à ce droi t . Le 
seul gr ief qu ' i l fonde sur l 'ar t icle 1 du Protocole n" 1 conce rne le fait qu ' i l 
n ' a pu o b t e n i r la r e s t i t u t i o n de l ' ensemble des b iens ayant a p p a r t e n u à son 
père . Il est clair que d ' a p r è s la légis la t ion appl icable M. M a l h o u s n 'ava i t ni 
un dro i t ni u n e e s p é r a n c e l ég i t ime , a u sens de la j u r i s p r u d e n c e de la C o u r , 
d ' ob ten i r pare i l le r e s t i t u t i o n ; il ne posséda i t donc pas un « b i e n » au sens 
de l 'ar t icle 1 du Pro tocole n" 1. 

P a r t a n t , le gr ief fo rmulé sur le t e r r a i n de l 'ar t ic le 1 du Pro tocole n" 1 
doit ê t r e r e je té , c o n f o r m é m e n t à l 'ar t icle 35 § 3 de la C o n v e n t i o n , p o u r 
incompat ib i l i t é ratïone materiae avec les disposi t ions de la Conven t ion . 

C. Sur la v i o l a t i o n a l l é g u é e d e l 'art ic le 6 § 1 d e la C o n v e n t i o n 

Le r e q u é r a n t a l l ègue u n e violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n , 
don t la p a r t i e p e r t i n e n t e en l 'espèce est a insi l ibe l lée : 

« T o u t e p e r s o n n e a d r o i t à ce q u e s a c a u s e soit e n t e n d u e é q u i t a b l e m e n t , 

p u b l i q u e m e n t (. . .) , p a r u n t r i b u n a l i n d é p e n d a n t (. . .) , é t a b l i p a r la loi, q u i d é c i d e r a (...) 

d e s c o n t e s t a t i o n s s u r ses d r o i t s e t o b l i g a t i o n s d e c a r a c t è r e civil (...) » 

/. Thèses des parties 

Le G o u v e r n e m e n t sou t i en t q u e le dro i t du r e q u é r a n t à voir sa cause 
e n t e n d u e é q u i t a b l e m e n t et p u b l i q u e m e n t n ' a pas é t é m é c o n n u e n 
l 'espèce. Il affirme q u e le b u r e a u foncier a agi c o n f o r m é m e n t à l 'ar t ic le 21 
du code de p rocédure a d m i n i s t r a t i v e et a t enu u n e a u d i e n c e le 12 oc tobre 
1994. Les pa r t i e s à la p r o c é d u r e a d m i n i s t r a t i v e ont é té avisées des ra isons 
p o u r lesquel les les accords négociés pa r elles ne pouva ien t ê t r e e n t é r i n é s . 
A p r è s avoir t ou t d ' abo rd déc la ré consen t i r à se dés i s t e r desdi t s accords , 
elles d é c i d è r e n t p a r la sui te de se r e t i r e r de la p r o c é d u r e avan t son 
a b o u t i s s e m e n t . 

Le G o u v e r n e m e n t aff irme en o u t r e que le t r i b u n a l munic ipa l s 'est 
penché exc lus ivement su r des po in t s de d ro i t . D a n s le cad re d ' u n e telle 
p r o c é d u r e , le t r i b u n a l n ' e x a m i n e la décis ion a d m i n i s t r a t i v e q u e d a n s la 
m e s u r e où elle est a t t a q u é e pa r le d e m a n d e u r . Dès lors q u ' e n l 'espèce le 
r e q u é r a n t n 'ava i t soulevé a u c u n e object ion à l ' encon t re des c o n s t a t a t i o n s 
de fait p r é c é d e m m e n t o p é r é e s d a n s la cause , le t r i b u n a l mun ic ipa l n ' a 
cons idéré q u e les c i r cons tances sur lesquel les le b u r e a u foncier avait 
assis ses décis ions et qu i se d é g a g e a i e n t du dossier . Le G o u v e r n e m e n t 
con t e s t e q u e le r e q u é r a n t se soit vu d é n i e r la possibi l i té de p r o d u i r e de 
nouveaux é l é m e n t s de p reuve ou de rectif ier ou c o m p l é t e r les 
c o n s t a t a t i o n s de fait o p é r é e s p a r le b u r e a u foncier . Il a eu accès a u 
doss ier m a i s ne s 'est pas famil iar isé avec les p reuves p rodu i t e s . 
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D a n s un souci d ' exhaus t i v i t é , le G o u v e r n e m e n t observe enfin q u e 
l 'ar t icle 250 f) du code de p r o c é d u r e civile a é té ab rogé par l ' a r rê t n" 269 / 
96 de la C o u r cons t i tu t ionne l l e avec effet au 1" m a i 1997. 

Le r e q u é r a n t dép lo re q u ' à a u c u n m o m e n t de la p r o c é d u r e en r e s t i t u t i o n 
le b u r e a u foncier et le t r i b u n a l mun ic ipa l n ' a i en t o r d o n n é la t e n u e d ' u n e 
a u d i e n c e . Il con tes t e q u ' u n e aud ience ait eu lieu d e v a n t le b u r e a u foncier et 
qu ' i l a u r a i t pu consu l t e r le doss ier ou les r a p p o r t s écr i ts s'il avai t voulu 
s ' a s su re r q u e la p r o c é d u r e é t a i t m e n é e c o r r e c t e m e n t . Il sou t i en t pa r 
a i l leurs q u e le j u g e de la C o u r cons t i t u t ionne l l e ayan t e x a m i n é son 
recours cons t i t u t i onne l a m é c o n n u son droi t à voir sa cause e n t e n d u e 
é q u i t a b l e m e n t , pu i sque aussi b ien il l'a d é b o u t é p a r une décision su r le 
fond alors qu ' i l ne pouvai t ignorer que le t r i buna l munic ipa l et le b u r e a u 
foncier ava ien t violé l 'ar t icle 6 § 1 d e la C o n v e n t i o n et l 'ar t ic le 38 § 1 de la 
C h a r t e t c h è q u e des d ro i t s et l iber tés f o n d a m e n t a u x . Ce fa isant , ledit 
m a g i s t r a t se se ra i t a r rogé les fonct ions d ' une c h a m b r e de la C o u r 
cons t i t u t i onne l l e . Le r e q u é r a n t r appe l l e q u e c e t t e p r o c é d u r e a é té 
ab rogée p a r l ' a m e n d e m e n t n" 17/1998 à la loi sur la C o u r cons t i t u t i onne l l e . 

2. Appréciation de la Cour 

La C o u r no te q u e le grief du r e q u é r a n t c o m p o r t e deux aspec t s d i s t inc ts : 
p r e m i è r e m e n t , la cause n ' a u r a i t pas é t é e n t e n d u e é q u i t a b l e m e n t , e t , 
d e u x i è m e m e n t , elle n ' a u r a i t pas é té e n t e n d u e p u b l i q u e m e n t p a r un 
t r i b u n a l i n d é p e n d a n t et impa r t i a l . La C o u r relève de surcro î t q u e le 
r e q u é r a n t a soulevé l 'un et l ' a u t r e de ces aspec t s d a n s le c ad re de son 
recours cons t i t u t i onne l , sa t i s fa isant ainsi à la condi t ion d ' é p u i s e m e n t des 
voies de r ecour s i n t e r n e s énoncée à l 'ar t ic le 35 § 1 de la Conven t i on . 

a) En ce qui concerne le p r e m i e r aspect , le r e q u é r a n t affirme qu' i l n ' a pu 
ni p rodu i r e de nouveaux é l é m e n t s de p reuve ni con te s t e r ou con t red i r e les 
a r g u m e n t s des dé fendeurs . Il sout ien t à cet éga rd q u ' o n ne lui a pas pe rmis 
de consu l t e r le dossier , et n o t a m m e n t les ac tes de cession des pe r sonnes 
auxque l l es les biens de son pè re on t é t é t rans fé rés en 1957. La C o u r no te 
toutefois q u ' e n ve r tu des disposi t ions non équivoques du code de p rocédure 
admin i s t r a t i ve , auxque l l es renvoyait la décision r e n d u e pa r le t r i buna l 
munic ipa l le 31 mai 1995, l ' in téressé a u r a i t pu consu l te r le dossier à tou t 
m o m e n t p e n d a n t la p r o c é d u r e . Le t r i buna l munic ipa l releva q u e , tou t en 
c o n t e s t a n t le r é su l t a t de la p rocédure admin i s t r a t i ve , M. Ma lhous n 'avai t 
soulevé a u c u n e object ion valable r e l a t i v e m e n t aux faits tels qu ' i ls ava ien t 
é té é tabl is d a n s les décisions a d o p t é e s par le b u r e a u foncier le 
12 oc tobre 1994. La C o u r cons t i tu t ionne l le conf i rma pa r la su i te q u e , d a n s 
ces condi t ions , le t r ibuna l munic ipa l pouvai t , sans enf re indre le droi t du 
r e q u é r a n t à une p rocédure équ i t ab le , l imi te r son e x a m e n aux ques t ions 
de dro i t p e r t i n e n t e s sur la base desdi t s faits. Le t r ibuna l munic ipa l ayan t 
alors renvoyé l 'affaire au b u r e a u foncier pour qu ' i l m è n e la p rocédure 
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admin i s t r a t i ve à son t e r m e , la possibil i té de consu l te r le dossier 
a d m i n i s t r a t i f a con t inué d ' ê t r e ouver te au r e q u é r a n t m ê m e après la 
décision du t r i buna l . De surcroî t , ainsi q u e le G o u v e r n e m e n t le fait 
observer , l ' in téressé au ra i t pu c r i t i que r au t r ave r s d ' un nouveau recours 
adressé au t r ibuna l les cons ta t a t ions de fait ayan t servi de fondemen t à la 
décision a d o p t é e p a r le b u r e a u foncier le 25 ju i l le t 1995. 

D a n s ces condi t ions , la Cour n ' aperço i t aucun é l é m e n t de n a t u r e à 
lui faire pense r que le droi t du r e q u é r a n t à voir sa cause e n t e n d u e 
é q u i t a b l e m e n t a é té m é c o n n u dans les p rocédure s suivies devan t le b u r e a u 
foncier et le t r ibuna l munic ipa l . De plus, la C o u r ne décè le a u c u n m a n q u e 
a p p a r e n t d ' équ i té d a n s la m a n i è r e dont la C o u r cons t i tu t ionne l le a examiné 
la cause du r e q u é r a n t . Il en résu l te que ce t t e pa r t i e du grief formulé sur le 
t e r r a i n de l 'ar t icle 6 § 1 d e la Conven t ion est m a n i f e s t e m e n t ma l fondée, au 
sens de l 'ar t icle 35 § 3 de la Conven t ion , et doit donc ê t re re je tée en ve r tu de 
l 'art icle 35 § 4. 

b) En ce qui c o n c e r n e , p a r a i l leurs , le gr ief du r e q u é r a n t selon lequel la 
cause n ' a pas é té e n t e n d u e p u b l i q u e m e n t p a r u n t r i buna l i n d é p e n d a n t et 
i m p a r t i a l , la C o u r no te qu ' i l y a con t roverse e n t r e les p a r t i e s sur la 
ques t i on de savoir si une aud ience a ou non eu lieu devan t le b u r e a u 
foncier le 12 oc tob re 1994. Il est clair en r evanche q u e , s ' appuyan t sur 
l 'ar t ic le 250 f) du code de p r o c é d u r e civile, le t r i buna l munic ipa l a 
t r a n c h é la cause sans t en i r d ' aud i ence . 

La C o u r cons idère dès lors q u e cet aspec t du gr ief du r e q u é r a n t soulève, 
sur le t e r r a i n de l 'ar t ic le 6 § 1, u n e ques t ion néces s i t an t un e x a m e n au 
fond. En c o n s é q u e n c e , ce t t e p a r t i e de la r e q u ê t e ne p e u t ê t r e cons idé rée 
c o m m e m a n i f e s t e m e n t ma l fondée , au sens de l 'ar t icle 35 § 3 de la 
C o n v e n t i o n , et elle ne se h e u r t e à a u c u n a u t r e mot i f d ' i r recevab i l i t é . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare r ecevab le , tous moyens d e fond rése rvés , le gr ief du r e q u é r a n t 
selon leque l sa cause n ' a pas é té e n t e n d u e p u b l i q u e m e n t p a r un 
t r i buna l i n d é p e n d a n t et i m p a r t i a l ; 

Déclare i r recevable le r e s t a n t de la r e q u ê t e . 

Les vers ions f rançaise et angla ise de la décis ion font é g a l e m e n t foi. 


