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From 1 November 1998, the Reports of Judgments and Decisions of the European Court of 
Human Rights contain a selection of judgments delivered and decisions adopted after the 
entry into force of Protocol No. 11 to the Convention for the Protection of Human Rights and 
Fundamental Freedoms. All judgments and decisions of the Court (with the exception of 
decisions taken by committees of three judges pursuant to Article 28 of the Convention), 
including those not published in this scries, are available in the Court's case-law database 
(HUIX)C) which is accessible via the Court's website (http://www.echr.coe.int). 

Note on citation 

The form of citation for judgments and decisions published in this series from 1 November 
1998 follows the pattern: name of case (in italics), application number, paragraph number 
(for judgments), abbreviation of the European Court of Human Rights (ECHR), year and 
number of volume. 

In the absence of any indication to the contrary the cited text is a judgment on the merits 
delivered by a Chamber of the Court. Any variation from that is added in brackets after the 
name of the case: "(dec.)" for a decision on admissibility, "(preliminary objections)" for a 
judgment concerning only preliminary objections, "(just satisfaction)" for a judgment 
concerning only just satisfaction, "(revision)" for a judgment concerning revision, "(inter
pretation)" for a judgment concerning interpretation, "(striking out)" for a judgment strik
ing the case out, or "(friendly settlement)" for a judgment concerning a friendly settlement. 
"[GC]" is added if the judgment or decision has been given by the Crand Chamber of the 
Court. 
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Campbell v. Ireland, no. 45678/98, § 24, ECHR 1999-11 
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Judgment striking the case out delivered by a Chamber 
Campbell v. Ireland (striking out), no. 45678/98, § 15, ECHR 1999-11 
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Depuis le 1" novembre 1998, le Recueil des arrêts et décisions de la Cour européenne des 
Droits de l'Homme renferme une sélection des arrêts rendus et des décisions adoptées après 
l'entrée en vigueur du Protocole n" Il à la Convention de sauvegarde des Droits de l'Homme 
et des Libertés fondamentales. Tous les arrêts et décisions de la Cour (à l'exception des 
décisions prises par des comités de trois juges en application de l'article 28 de la Convention), 
y compris ceux et celles non publiés dans la présente série, se trouvent dans la base de 
données sur la jurisprudence de la Cour (HUDOC), accessible sur le site Internet de la Cour 
(ht i p://www.cchr.coc.inl). 

Note concernant la citation des arrêts et décisions 

Les arrêts et décisions publiés dans la présente série à compter du 1<T novembre 1998 sont 
cités de la manière suivante : nom de l'alïairc (en italique), numéro de la requête, numéro du 
paragraphe (pour les arrêts), sigle de la Cour européenne des Droits de l'Homme (CEDH), 
année et numéro du recueil. 

Sauf mention particulière, le texte cité est celui d'un arrêt sur le fond rendu par une 
chambre de la Cour. L'on ajoute après le nom de l'affaire « (déc.) » pour une décision sur la 
recevabilité, « (exceptions préliminaires) » pour un arrêt ne portant que sur des exceptions 
préliminaires, «(satisfaction équitable)» pour un arrêt ne portant que sur la satisfaction 
équitable, «(révision)» pour un arrêt de révision, «(interprétation)» pour un arrêt 
d'interprétation, « (radiation) » pour un arrêt rayant l'affaire du rôle, « (règlement amiable) » 
pour un arrêt sur un règlement amiable, et « [CCJ » si l'arrêt ou la décision ont été rendus par 
la Grande Chambre de la Cour. 
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SOMMAIRE 1 

Accès à un tribunal - rejet d'une requête sans examen de son bien-fondé 
Suspens ion des délais de procédure durant les vacances judiciaires au seul 
bénéf ice de l'Etat 

Montant de l ' indemnité d'expropriation 

Article 6 § 1 

Procès équitable - Droit à un tribunal - Accès à un tribunal - Procédure civile - Rejet d'une 
requête sans examen de son bien-fondé - Egalité des armes - Suspension des délais de procédure 
durant les vacances judiciaires au seul bénéjice de l'Etat - Huissiers de justice agissant en tant 
qn 'organes publics de l'Etat 

Article 1 du Protocole n° 1 

Privation de propriété — Expropriation — Indemnisation — Montant de l'indemnité 
d'expropriation - Rapport raisonnable entre le montant de l'indemnisation et la valeur réelle 
du bien - Eléments de preuve pour démontrer le rapport raisonnable 

A la suite de l 'expropriation d'un terrain appar tenant à la requérante ainsi que de 
l 'immeuble qui y était construit, le montant de l 'indemnisation provisoire fut fixé à 
3G millions de drachmes par le tribunal de première instance. La requérante saisit 
la cour d'appel afin d'obtenir la fixation du montant définitif de l 'indemnisation, 
en soutenant que la valeur de sa propriété était de 12(1 millions de drachmes. 
L'avocat de la requérante mandata un huissier de justice pour signifier cette 
demande à l'Etat. L'huissier de justice disposait à cet effet d'un délai légal de six 
mois à part ir de la date de la décision du tribunal de première instance; or il 
dépassa par erreur ce délai. En parallèle, l'Etat saisit la cour d'appel d'une action 
visant à obtenir la fixation d'un montant définitif d'indemnisation. La cour 
d'appel déclara les deux demandes irrecevables pour tardiveté, notant toutefois 
que tout délai judiciaire était suspendu au profit de l'Etat pendant les vacances 
judiciaires. La requérante saisit la cour d'appel d'une demande de rétablissement 
des choses en l 'état, arguant qu'elle ne pouvait être tenue pour responsable de 
l 'erreur commise par l'huissier de justice à l'origine de la signification tardive de 
sa demande. Elle se pourvut devant la Cour de cassation contre l'arrêt de la cour 
d'appel par lequel sa demande initiale avait été déclarée irrecevable; elle assortit 
son pourvoi d 'une demande de rétablissement des choses en l 'état. La cour d'appel 
suspendit l 'examen de la demande de rétablissement des choses en l'état, dans 
l 'attente que la Cour de cassation se prononce sur le pourvoi introduit par la 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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requérante . La Cour de cassation nota dans son arrêt que la demande de 
rétablissement des choses en l'état devait être déclarée irrecevable, la requérante 
n'ayant pas mentionné dans son pourvoi les moyens de preuve qu'elle produisait à 
l'appui de son allégation concernant l 'erreur prétendument commise par 
l 'huissier; la Cour de cassation ne fit cependant aucune allusion à cette demande 
de rétablissement des choses en l'état dans le dispositif de son arrêt . La cour 
d'appel rejeta la demande de la requérante tendant au rétablissement des choses 
en l'état au motif que cette demande avait été, selon elle, déjà rejetée par la Cour 
de cassation. 

1. Article 6 § 1 : a) Sur la déclaration d'irrecevabilité prononcée par la cour 
d'appel au sujet de la demande de la requérante tendant à obtenir la fixation 
d'un montant définitif d ' indemnisation: cette déclaration d'irrecevabilité a 
pénalisé la requérante pour une erreur commise dans la signification de son 
recours. Elle ne saurait en être tenue pour responsable. En effet, puisque la 
législation interne confie la signification des actes de justice aux huissiers de 
justice, le respect des modalités de telles significations relève principalement de 
la responsabilité des huissiers. Dans l'exercice de leurs fonctions, ceux-ci agissent 
en tant qu'organes publics de l'Etat. 

b) Sur l'absence d 'examen du bien-fondé de la demande de la requérante de 
rétablissement des choses en l 'état : ni la cour d'appel ni la Cour de cassation 
n'ont examiné le bien-fondé de cette demande. La Cour de cassation la déclara 
irrecevable en invoquant notamment le manque de motivation du pourvoi de la 
requérante quant à la prétendue erreur de l'huissier de justice. Or il apparaît 
que la requérante avait bel et bien présenté divers éléments sur ce point. A 
supposer même que cette dernière n'ait pas observé minutieusement les 
conditions d'introduction de sa demande, l'on ne saurait admet t re que la 
procédure suivie devant la Cour de cassation soit assortie d'un formalisme aussi 
rigide. De son côté, la cour d'appel ne procéda pas non plus à l 'examen de la 
demande de la requérante , considérant que cette demande avait déjà été rejetée 
par la Cour de cassation, même si cette dernière n'en avait pas fait allusion dans 
son dispositif. En définitive, la requérante se trouva clans une impasse : bien qu'elle 
eût saisi de sa demande deux juridictions différentes, elle n'a pu en obtenir un 
examen au fond. 

c) Sur la suspension, au profit de l'Etat, du délai judiciaire pendant la période des 
vacances judiciaires : si la requérante avait pu profiter, comme l'Etat, d 'une 
suspension de délai en raison des vacances judiciaires, sa demande tendant à 
obtenir la fixation d'un montant définitif d'indemnisation n'aurait pu être 
considérée comme ayant été déposée hors du délai légal. Dès lors, la requérante a 
été placée dans une situation de net désavantage par rapport à l 'Etat. 

En conclusion, la requérante a subi une at teinte disproportionnée à son droit 
d'accès à un tribunal et, en substance, à son droit à un tribunal. Le principe 
d'égalité des armes a lui aussi été enfreint. 
Conclusion : violation (unanimité). 

La Cour conclut, à l 'unanimité, qu'il ne s'impose pas de s tatuer sur la violation 
alléguée de l'article 6 § 1 combiné avec l'article 11. 
2. Article 1 du Protocole n" 1 : le montant de l ' indemnité d'expropriation fixé par 
l'Etat grec et les motifs retenus pour le justifier sont contredits par trois rapports 
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d'expertise et par une at testat ion de la mairie que la requérante a produits devant 
la Cour. Au vu de ces éléments, la requérante a suffisamment démontré que la 
somme versée à titre d ' indemnité d'expropriation n'était pas en rapport 
raisonnable avec la valeur du bien dont elle avait été privée, mais était net tement 
Inférieure à cette valeur. 
Conclusion : violation (unanimité). 

Article 4 1 : la Cour alloue à la requérante des sommes au titre des préjudices 
matériel et moral, ainsi epic pour les frais et dépens. 
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E n l 'a f fa ire P l a t a k o u c. G r è c e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t i on ) , 

s i é g e a n t e n u n e c h a m b r e c o m p o s é e d e : 

M M . A . B . BAKA,président, 

C L . R O Z A K I S , 

G. B O N E L L O , 

M"" V . STRÂZXICKÂ, 

M M . P. l.( )RE.XZE\, 

M. FtSCIIHACII, 

E. LEVITS, juges , 

et de M. E. F R I B E R G H , greffier de section, 

A p r e s e n avoi r d é l i b é r é e n c h a m b r e d u conse i l les 25 m a i 1999 et 

14 d é c e m b r e 2000, 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or ig ine de l 'affaire se t rouve u n e r e q u ê t e (n" 38460/97) d i r igée 

c o n t r e la R é p u b l i q u e h e l l é n i q u e et d o n t u n e r e s s o r t i s s a n t e d e cet E t a t , 

M""' F o u l a P l a t a k o u (« la r e q u é r a n t e » ) , ava i t saisi la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 31 ju i l l e t 1997 

en v e r t u de l ' anc ien a r t i c le 25 de la C o n v e n t i o n d e s a u v e g a r d e des Dro i t s 

d e l ' H o m m e et d e s L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. La r e q u é r a n t e est r e p r é s e n t é e p a r M' N . F r a n g a k i s , avoca t au 

b a r r e a u d ' A t h è n e s . Le g o u v e r n e m e n t g r e c (« le G o u v e r n e m e n t » ) est 

r e p r é s e n t é p a r les d é l é g u é s d e son a g e n t , M . F. G e o r g a k o p o u l o s , 

conse i l le r a u p r è s du Conse i l j u r i d i q u e d e l 'E ta t , et M""' K. G r i g o r i o u , 

a s s e s s e u r a u p r è s du Conse i l j u r i d i q u e de l 'E ta t . 

3 . L 'affaire p o r t e s u r la p r o c é d u r e qu i suivit l ' e x p r o p r i a t i o n d e la 

p r o p r i é t é de la r e q u é r a n t e . Sous l ' angle de l 'a r t ic le 6 § 1 de la 

C o n v e n t i o n , pr is i so l émen t et c o m b i n é avec l ' a r t ic le 14 de la C o n v e n t i o n , 

et d e l ' a r t ic le 1 du Pro toco le n" 1, la r e q u é r a n t e se p l a igna i t en pa r t i cu l i e r 

d ' u n e violation d e ses d ro i t s à u n p rocès é q u i t a b l e et au r e spec t de ses 

b i ens . 

4. La r e q u ê t e a é t é t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v i g u e u r du P ro toco le n" 11 à la C o n v e n t i o n (a r t i c le 5 § 2 

d u d i t P r o t o c o l e ) . 

5. La r e q u ê t e a é t é a t t r i b u é e à la d e u x i è m e sec t ion de la C o u r 

(a r t ic le 52 § 1 du r è g l e m e n t ) . Au se in d e celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (a r t ic le 27 § 1 de la C o n v e n t i o n ) a é t é c o n s t i t u é e 

c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du r è g l e m e n t . 
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6. P a r u n e déc i s ion du 25 m a i 1999, la C o u r a d é c l a r é la r e q u ê t e 
r e c e v a b l e 1 . 

7. T a n t la r e q u é r a n t e q u e le G o u v e r n e m e n t on t déposé des 

o b s e r v a t i o n s éc r i t e s s u r le fond de l 'affaire (a r t ic le 59 § 1 du r è g l e m e n t ) . 

EN FAIT 

I. LES C I R C O N S T A N C E S D E L ' E S P È C E 

8. Le 18 d é c e m b r e 1990, p a r la déc is ion n" 108562/1990 d e s m i n i s t r e s 

d e la C u l t u r e et des F i n a n c e s , l 'E ta t g r e c p r o c é d a à l ' e x p r o p r i a t i o n d ' u n 

t e r r a i n d e 162,64 m 2 a p p a r t e n a n t à la r e q u é r a n t e , a ins i q u e d e l ' i m m e u b l e 

à t ro is é t a g e s qu i é t a i t c o n s t r u i t s u r ledit t e r r a i n , d a n s le bu t d'y ins t a l l e r 

le m u s é e d e S p a r t e . 

9. Le 30 avri l 1993, pa r la déc is ion n" 37 /1993 , le t r i b u n a l de p r e m i è r e 

i n s t a n c e d e S p a r t e fixa l ' i n d e m n i s a t i o n provisoi re à 30 mil l ions de 

d r a c h m e s ( G R D ) . L o r s de l ' a u d i e n c e , l 'E ta t g r e c ava i t s o u t e n u q u e 

l ' i m m e u b l e é t a i t en t r è s m a u v a i s é t a t et l 'avai t qual i f ié de « r u i n e » . La 

r e q u é r a n t e avai t d e m a n d é la s o m m e de 120 mi l l ions G R D 2 . 

10. Le 16 j u i n 1993, la r e q u é r a n t e saisi t la cou r d ' a p p e l d e Nafpl ion 

d ' u n e ac t i on t e n d a n t à o b t e n i r la fixation d ' u n m o n t a n t u n i t a i r e déf ini t i f 

d ' i n d e m n i s a t i o n . A n o u v e a u , elle sou t in t q u e la v a l e u r rée l le d e sa 

p r o p r i é t é é t a i t de 120 mi l l ions G R D . Sa d e m a n d e fut d é p o s é e au greffe de 

la cou r d ' a p p e l le 4 o c t o b r e 1993. L ' a u d i e n c e fut fixée au 1 5 d é c e m b r e 1993. 

11. Le 8 oc tob re 1993, S.I., hu iss ie r de j u s t i c e (ôixaaxixoq empE^qTqc;) 

a u p r è s d u t r i b u n a l de p r e m i è r e i n s t a n c e d ' A t h è n e s , fut m a n d a t é p a r 

l 'avocat de la r e q u é r a n t e p o u r signif ier lad i te d e m a n d e à la p a r t i e adve r se , 

à savoir l 'E ta t g r e c et la Ca i s se d e s r e s sources a r chéo log iques et des 

e x p r o p r i a t i o n s (Tapeto AQxatoXoYixtóv nóocov XCU Ajta^AOTQKjóoetüv). 

Il d i sposa i t d ' u n dé la i d e six mo i s à p a r t i r d e la d a t e d e la décis ion d u 

t r i b u n a l de p r e m i è r e ins tance de S p a r t e (à savoir j u s q u ' a u 31 oc tobre 

1. Note du greffe : la décision de la Cour est disponible au greffe. 
2. Devant la Cour, la requérante a produit un rapport d'expertise du ministère de la Culture 
daté du 24 février 1993, qui qualifie son immeuble d'« exemple type de l'architecture 
bourgeoise du début du siècle» et atteste son très bon état. Elle a également fourni un 
rapport d'expert en date du 2 avril 1993, estimant la valeur de sa propriété (terrain et 
immeuble) à 117088000 GRD. La requérante a présenté en outre une attestation de la 
mairie de Sparte qui, en 1990, avait décidé d'acheter cet immeuble pour y installer une 
partie de ses services. Le maire notait que «l'immeuble en question avait été choisi, malgré 
son coût élevé, en raison de son emplacement central et de son intérêt architectural et 
esthétique particulier». Cet achat n'a pas eu lieu, l'expropriation litigieuse ayant été 
déclarée quelque temps après. Enfin, la requérante a produit un rapport d'expert daté du 
25 juin 1999, établi sous serment devant le tribunal de paix de Sparte, estimant la valeur 
actuelle de sa propriété à 147 522400 GRD. 
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1993). Toute fo i s , S.I. se t r o m p a et , c royan t qu ' i l s 'agissai t d ' un appe l don t la 

signif icat ion deva i t ê t r e effectuée a u m i n i m u m t r e n t e j o u r s avan t la d a t e 

d ' a u d i e n c e , signifia la d e m a n d e de la r e q u é r a n t e le 12 n o v e m b r e 1993. 

12. E n t r e - t e m p s , les a d v e r s a i r e s de la r e q u é r a n t e ava i en t saisi 

é g a l e m e n t la c o u r d ' a p p e l d e Nafpl ion d ' u n e ac t i on t e n d a n t à o b t e n i r la 

fixation d ' un m o n t a n t u n i t a i r e déf ini t i f d ' i n d e m n i s a t i o n . L e u r d e m a n d e , 

d a t é e du 30 a o û t 1993, fut d é p o s é e au greffe de la cour d ' ap p e l le 

9 s e p t e m b r e 1993 et s ignif iée à la r e q u é r a n t e le 4 m a r s 1994. L ' a u d i e n c e 

fut fixée a u 6 avri l 1994. 

13. Le 15 d é c e m b r e 1993, les a d v e r s a i r e s de la r e q u é r a n t e se 

p r é s e n t è r e n t d e v a n t la cour d ' a p p e l et so l l i c i t è ren t l ' a j o u r n e m e n t de 

l ' e x a m e n d e la d e m a n d e de la r e q u é r a n t e , afin q u e les d e u x d e m a n d e s 

soient e x a m i n é e s e n s e m b l e le 6 avril 1994. 

14. Le 29 j u i n 1994, p a r l ' a r r ê t n" 357/1994 , la cour d ' a p p e l d é c l a r a les 

d e u x d e m a n d e s i r r ecevab le s p o u r t a r d i v e t é . S ' ag i s san t toutefo is de la 

d e m a n d e de l 'E ta t g r ec , la cou r o b s e r v a q u e le dé la i de six mois é t a i t 

s u s p e n d u p e n d a n t les v a c a n c e s j u d i c i a i r e s , à savoir du 1" juillet 1993 au 

15 s e p t e m b r e 1993. 

15. Le 18 ju i l l e t 1994, la r e q u é r a n t e saisi t la cour d ' a p p e l de Nafpl ion 

d ' u n e d e m a n d e t e n d a n t à o b t e n i r le « r é t a b l i s s e m e n t d e s choses en l ' é t a t » 

(aixr|<7q eTcavacboçtàq xeov jTQaYpctxurv axqv TCQoqYOïjpevq x a x d t a x a o i ] ) . 

Elle sou t in t en p a r t i c u l i e r q u e l ' e r r e u r de l 'hu iss ie r de jus t ice qu i é t a i t à 

l 'or ig ine de la s ignif icat ion t a rd ive de sa d e m a n d e c o n s t i t u a i t u n cas de 

force m a j e u r e d o n t elle n ' é t a i t p a s r e s p o n s a b l e . 

16. Le 21 ju i l l e t 1994, la r e q u é r a n t e saisi t la C o u r d e ca s sa t i on d ' u n e 

d e m a n d e de r é t a b l i s s e m e n t d e s choses en l ' é ta t a s so r t i e d ' u n e d e m a n d e 

en c a s s a t i o n d e l ' a r r ê t n" 357 /1994 de la cou r d ' a p p e l . Elle s o u t e n a i t 

n o t a m m e n t q u e l ' e r r e u r de l 'hu iss ier , l eque l avai t cru qu ' i l s 'agissa i t d ' u n 

a p p e l , r é s u l t a i t m a n i f e s t e m e n t des t e r m e s m ê m e s des ac t e s de 

s igni f ica t ion , où il é t a i t indic)ué q u e le r ecou r s signifié p o r t a i t c o n t r e la 

décis ion n" 37 /1993 du t r i b u n a l de p r e m i è r e i n s t a n c e . 

17. P a r a i l leurs , le 29 ju i l l e t 1994, la r e q u é r a n t e saisit le t r i buna l de 

p r e m i è r e in s t ance de S p a r t e d ' u n e d e m a n d e t e n d a n t à la révision 

(avatyq?iâ(bqaq) de sa décis ion n" 37 /1993 . A l ' appu i d e sa d e m a n d e , elle se 

référa i t à un d o c u m e n t du m i n i s t è r e de la C u l t u r e d a t é du 24 février 1993, 

don t il r e s sor ta i t q u e son i m m e u b l e é ta i t en t r è s bon é t a t . La r e q u é r a n t e 

affirmait q u e ses adve r sa i r e s conna i s sa ien t déjà lors d e l ' audience 

l ' exis tence dud i t d o c u m e n t , ma i s qu ' i l s l 'avaient d i s s imulée au t r i buna l . Pa r 

la décis ion n" 191/1994 du 30 d é c e m b r e 1994, la d e m a n d e en révision fut 

déc l a r ée i r recevable a u mot i f q u ' u n e décis ion fixant le m o n t a n t provisoire 

de l ' i ndemni sa t ion n 'es t suscept ib le d ' a u c u n recours . Le 2 février 1995, la 

r e q u é r a n t e fo rma c o n t r e la décision n" 191/1994 un appe l qui fut re je té pa r 

un a r r ê t de la cour d ' appe l de Nafplion da t é du 14 juillet 1995 (a r rê t 

n" 490/1995) . La r e q u é r a n t e ne se pourvu t pas en cassa t ion con t r e cet a r r ê t . 
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18. Le 16 n o v e m b r e 1995, la cour d ' a p p e l de Nafpl ion s u s p e n d i t 

l ' e x a m e n de la d e m a n d e t e n d a n t au r é t a b l i s s e m e n t des choses en l ' é ta t 

j u s q u ' à ce q u e la C o u r de ca s sa t i on se p r o n o n c e su r le pourvo i fo rmé p a r 

la r e q u é r a n t e . 

19. Le 14 févr ier 1996, la r e q u é r a n t e d é p o s a ses conc lus ions d e v a n t la 

C o u r de ca s sa t i on . Elle p rodu i s i t n o t a m m e n t u n e d é c l a r a t i o n sous 

s e r m e n t (évooxq [-teftotroari) d a t é e du 3 o c t o b r e 1995, d a n s l aque l l e S.I. 

a d m e t t a i t s ' ê t r e t r o m p é q u a n t à la n a t u r e de l ' ac te qu ' i l avai t é té c h a r g é 

de s ignif ier . La r e q u é r a n t e a f f i rmai t en o u t r e q u e la r èg le a p p l i q u é e p a r la 

cou r d ' a p p e l en l ' espèce , se lon l aque l l e t ou t dé la i j u d i c i a i r e est s u s p e n d u 

au profit de l 'E ta t p e n d a n t la p é r i o d e des v a c a n c e s j u d i c i a i r e s , avai t p o r t é 

a t t e i n t e a u p r inc ipe de l ' égal i té d e s a r m e s . Elle s o u t e n a i t q u e , si elle avai t 

pu p ro f i t e r elle auss i d e c e t t e s u s p e n s i o n , sa d e m a n d e n ' a u r a i t p a s é t é 

c o n s i d é r é e c o m m e ayan t é té d é p o s é e hors du dé la i p révu p a r la loi. A cet 

é g a r d , l ' i n t é r e s sée invoqua i t les a r t i c l es 6 § 1 et 14 de la C o n v e n t i o n . 

20. D a n s son a r r ê t n" 929 /1996 d u 18 juin 1996, la C o u r d e ca s sa t i on 

i n d i q u a q u e la d e m a n d e de r é t a b l i s s e m e n t d e s choses en l ' é t a t devai t ê t r e 

d é c l a r é e i r r ecevab le , la r e q u é r a n t e n ' a y a n t pas préc isé d a n s son pourvoi les 

m o y e n s d e p r e u v e q u ' e l l e p r o d u i s a i t à l ' appui de son a l l éga t ion c o n c e r n a n t 

l ' e r r e u r p r é t e n d u m e n t c o m m i s e p a r l 'hu iss ie r S.I. La C o u r de ca s sa t i on 

a jou ta q u e , p u i s q u e la d e m a n d e des a d v e r s a i r e s de la r e q u é r a n t e avai t 

auss i é t é d é c l a r é e i r r ecevab le p o u r t a r d i v e t é , la r e q u é r a n t e n ' ava i t subi 

a u c u n pré jud ice du fait de l ' app l i ca t ion de la r èg le r e la t ive à la s u s p e n s i o n 

du dé la i l i t ig ieux p e n d a n t les v a c a n c e s jud ic ia i r e s . La C o u r de cas sa t ion 

r e j e t a d o n c le pourvoi de la r e q u é r a n t e . D a n s le d ispos i t i f de son a r r ê t , 

elle ne faisait tou te fo is a u c u n e r é f é r e n c e à la d e m a n d e de r é t a b l i s s e m e n t 

d e s choses e n l ' é t a t don t la r e q u é r a n t e ava i t a s so r t i son pourvo i . 

2 1 . A la su i t e du re je t de son pourvoi en ca s sa t i on , la r e q u é r a n t e r ep r i t 

la p r o c é d u r e e n g a g é e le 18 jui l let 1994 d e v a n t la cour d ' ap p e l de Xafpl ion. 

L ' a u d i e n c e fut fixée au 4 d é c e m b r e 1996. 

22. Le 6 février 1997, p a r l ' a r r ê t n" 94 /1997 , la cour d ' a p p e l r e j e t a la 

d e m a n d e de la r e q u é r a n t e t e n d a n t à o b t e n i r le r é t a b l i s s e m e n t des choses 

en l ' é t a t , a u mo t i f q u e c e t t e d e m a n d e avai t dé j à é t é r e j e t ée en s u b s t a n c e 

p a r l ' a r r ê t n" 929 /1996 de la C o u r de ca s sa t i on . La r e q u é r a n t e ne se 

p o u r v u t pas en c a s s a t i o n c o n t r e cet a r r ê t . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

23 . L ' a r t i c l e p e r t i n e n t de la C o n s t i t u t i o n de 1975 se lit a ins i : 

Article 17 

« I. La propriété est placée sous la protection de l'Etat. Les droits qui en dérivent ne 
peuvent toutefois s'exercer au détriment de l'intérêt général. 
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2. Nul ne peut être privé de sa propriété, si ce n'est pour cause d'utilité publique, 

dûment prouvée, dans les cas et suivant la procédure déterminés par la loi et toujours 

moyennant une indemnité préalable complète. Celle-ci doit correspondre à la valeur que 

possède la propriété expropriée le jour de l'audience sur l'affaire concernant la fixation 

provisoire de l'indemnité par le tribunal. Dans le cas d'une demande visant à la fixation 

immédiate de l'indemnité définitive, est prise en considération la valeur cpte la propriété 

expropriée possède au jour de l'audience du tribunal sur cette demande. (...) 

4. L'indemnité est toujours fixée par les tribunaux civils; elle peut même être fixée 

provisoirement par voie judiciaire, après audition ou convocation de l'ayant droit, que le 

tribunal peut, à sa discrétion, obliger à fournir une caution analogue avant 

l'encaissement de l'indemnité, selon les dispositions de la loi. 

Jusqu'au versement de l'indemnité définitive ou provisoire, tous les droits du 

propriétaire restent intacts, l'occupation de sa propriété n'étant pas permise.» 

L ' i n d e m n i t é fixée doi t ê t r e v e r s é e d a n s u n dé la i d ' u n a n e t d e m i a p r è s 

la pub l i ca t ion d e la décis ion fixant l ' i n d e m n i t é p r o v i s o i r e ; d a n s le cas 

d ' u n e d e m a n d e d e fixation i m m é d i a t e de l ' i n d e m n i t é déf in i t ive , celle-ci 

doi t ê t r e ve r sée d a n s u n dé la i d ' u n an et d e m i a p r è s la pub l i ca t i on d e la 

décis ion du t r i b u n a l fixant l ' i n d e m n i t é déf in i t ive . 

24. U n e p a r t i e au p rocès p e u t d e m a n d e r le r é t a b l i s s e m e n t des choses 

en l ' é ta t si elle n ' a pas pu obse rve r un dé la i p o u r c a u s e d e force m a j e u r e 

(a r t ic le 152 d u code de p r o c é d u r e civile) . A u x t e r m e s d e l 'a r t ic le 154 du 

m ê m e code , le r é t a b l i s s e m e n t des choses en l ' é t a t est d e m a n d é au 

t r i b u n a l d e v a n t l eque l le p rocès p r inc ipa l es t p e n d a n t , e t , s'il n 'y a p a s de 

l i t i s p e n d a n c e , au t r i b u n a l qu i est c o m p é t e n t p o u r j u g e r si l ' ac te p o u r 

leque l le dé l a i avai t é té i m p a r t i a é t é accompl i d a n s les dé la i s . 

25 . Se lon le code d e p r o c é d u r e civile (a r t i c les 118 à 120 et 566) , le 

pourvoi en ca s sa t i on doi t c o m p o r t e r le n o m de la j u r i d i c t i o n à l aque l l e 

s ' a d r e s s e le r e c o u r s , les n o m et a d r e s s e d e s p a r t i e s , l 'objet d u r e c o u r s , la 

décis ion a t t a q u é e , les mot i f s de cas sa t ion et u n e d e m a n d e en c a s s a t i o n de 

tou t ou p a r t i e de la décis ion a t t a q u é e . Le r ecou r s doit aussi ê t r e d û m e n t 

d a t é et s igné . La d e m a n d e d e r é t a b l i s s e m e n t d e s choses e n l ' é t a t doi t 

m e n t i o n n e r les ra i sons p o u r l esque l les le d e m a n d e u r n ' a pas pu obse rve r 

un dé la i , a insi q u e les m o y e n s de p r e u v e qu ' i l p r o d u i t à l ' appu i d e ses 

a l l éga t ions (a r t i c le 155 d u code de p r o c é d u r e civile) . 

26 . L ' a r t i c l e 11 du d é c r e t n" 26 /6-10 /7 /1944 d ispose q u e tous les dé la i s 

son t s u s p e n d u s au profi t d e l 'E ta t p e n d a n t la p é r i o d e d e s vacances 

jud ic ia i res , à savoir du 1" jui l le t au 15 s e p t e m b r e . 

27. L ' a r t i c le 25 de la loi n" 2318 /1995 préc i se q u e les hu i s s i e r s de 

jus t ice son t des fonc t ionna i r e s ( ô q p ô o i o t Xetxoi)0Y°L A vjià\\r\koi) qu i , 

d a n s l ' a c c o m p l i s s e m e n t de l eu r s t â c h e s , ag i s sen t en t a n t q u ' o r g a n e s de 

l 'E ta t . 

28 . A u x t e r m e s de l ' a r t ic le 18 § 10 d u décre t - lo i n" 7 9 7 / 1 9 7 1 , la décis ion 

cpti fixe le m o n t a n t u n i t a i r e provisoi re d ' i n d e m n i s a t i o n n ' es t suscep t ib l e 

d ' a u c u n r e c o u r s . 
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EN DROIT 

I. SUR LES E X C E P T I O N S P R É L I M I N A I R E S D U G O U V E R N E M E N T 

29. Le G o u v e r n e m e n t soulève les e x c e p t i o n s p r é l i m i n a i r e s qu ' i l ava i t 

dé j à p r é s e n t é e s d a n s ses o b s e r v a t i o n s éc r i t e s d u 6 j u i l l e t 1998 s u r la 

r ecevab i l i t é de la r e q u ê t e . 

30. La C o u r r a p p e l l e qu ' e l l e a dé jà r e j e t é lesd i tes excep t ions d a n s sa 

déc is ion su r la recevab i l i t é de la r e q u ê t e en d a t e d u 25 m a i 1999. Elle 

n ' e s t i m e p a s n é c e s s a i r e d e p r o c é d e r u n e d e u x i è m e fois à l eu r e x a m e n . 

Il é che t donc de r e j e t e r les excep t i ons en q u e s t i o n . 

II. S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 6 § 1 D E LA 
C O N V E N T I O N 

3 1. La r e q u é r a n t e a l l ègue u n e t r ip le v io la t ion de son d ro i t à un p rocès 

é q u i t a b l e . Elle i nvoque l 'a r t ic le 6 § 1 de la C o n v e n t i o n , a insi libellé : 

«Toute personne a droit à ce que sa cause soit entendue équitablemcnt (...), par un 
tribunal (...), qui décidera (...) des contestations sur ses droits et obligations de caractère 
civil (...)>, 

Plus p a r t i c u l i è r e m e n t , la r e q u é r a n t e se p l a in t , t ou t d ' a b o r d , de ce q u e 

sa d e m a n d e t e n d a n t à ce q u ' u n m o n t a n t u n i t a i r e déf in i t i f d ' i n d e m n i s a t i o n 

soit fixé a é t é d é c l a r é e i r r ecevab le p a r la cour d ' ap p e l de Nafpl ion p o u r 

t a r d i v e t é . Elle n o t e à cet é g a r d q u ' e l l e a dû sub i r les c o n s é q u e n c e s d ' u n e 

e r r e u r c o m m i s e p a r u n o r g a n e de l 'E ta t d a n s l ' exerc ice de ses fonct ions en 

t a n t q u ' a u x i l i a i r e d e j u s t i c e . 

P a r a i l l eu r s , la r e q u é r a n t e a f f i rme q u ' a u c u n t r i b u n a l n ' a e x a m i n é au 

fond ses a l l éga t i ons c o n c e r n a n t l ' e r r e u r en q u e s t i o n . En effet, a lors q u e 

la C o u r d e c a s s a t i o n s ' é ta i t b o r n é e à r e j e t e r son pourvoi c o n t r e la 

déc is ion d e la cour d ' appe l s u s m e n t i o n n é e , sans faire a u c u n e a l lus ion 

d a n s le d ispos i t i f de son a r r ê t à la d e m a n d e t e n d a n t au r é t a b l i s s e m e n t 

d e s choses en l ' é t a t d o n t elle ava i t a s so r t i ledit pourvo i , la c o u r d ' a p p e l d e 

Nafpl ion a cons idé ré p a r la su i t e q u e c e t t e d e m a n d e avai t dé jà é t é r e j e t é e 

p a r la C o u r de c a s s a t i o n et n ' a pas p r o c é d é à l ' e x a m e n au fond d e ses 

gr iefs . 

La r e q u é r a n t e se p l a in t enfin q u e la règle a p p l i q u é e p a r la cour d ' ap p e l 

de Nafp l ion , selon l aque l l e t ou t dé la i jud ic ia i re est s u s p e n d u au profit de 

l 'E ta t p e n d a n t la p é r i o d e d e s v a c a n c e s j u d i c i a i r e s , a en l ' espèce p o r t é 

a t t e i n t e a u p r inc ipe d e l ' éga l i té des a r m e s . Elle sou t in t q u e , si elle ava i t 

pu p ro f i t e r elle auss i de c e t t e s u s p e n s i o n , sa d e m a n d e t e n d a n t à ce q u ' u n 

m o n t a n t u n i t a i r e déf ini t i f d ' i n d e m n i s a t i o n soi t fixé n ' a u r a i t p a s é t é 

c o n s i d é r é e c o m m e a y a n t é té d é p o s é e hors du dé la i prévu p a r la loi. 
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A. S u r l e r e j e t d e la d e m a n d e d e la r e q u é r a n t e t e n d a n t à o b t e n i r 
la f i x a t i o n d 'un m o n t a n t u n i t a i r e d é f i n i t i f d ' i n d e m n i s a t i o n 

32. Le G o u v e r n e m e n t af f i rme q u e ce gr ie f est d é n u é de f o n d e m e n t . Il 

soul igne d ' e m b l é e q u e les hu i s s i e r s de just ice ne sont p a s des 

f o n c t i o n n a i r e s . Ils e x e r c e n t u n e profess ion l ibé ra le , tout c o m m e les 

avoca t s ou les a r c h i t e c t e s . D è s lors, ils ne r e p r é s e n t e n t pas l 'E t a t , l eque l 

ne s a u r a i t ê t r e t e n u p o u r r e s p o n s a b l e des e r r e u r s c o m m i s e s p a r eux d a n s 

l ' exerc ice d e l eu r s fonct ions . 

Le G o u v e r n e m e n t sou l igne p a r a i l l eu r s q u e , d a n s u n e p r o c é d u r e civile, 

les p a r t i e s on t l ' in i t ia t ive de l ' i n s t ance . P a r c o n s é q u e n t , il i n c o m b a i t à la 

r e q u é r a n t e de vei l ler à ce q u e l 'hu iss ie r qu ' e l l e ava i t c o m m i s d é p o s â t 

l ' ac te l i t ig ieux d a n s les dé la i s p r e s c r i t s p a r la loi. O r , se lon le 

G o u v e r n e m e n t , il ne r e s so r t pas du doss ie r q u e la r e q u é r a n t e ai t fait 

p r e u v e d ' u n e te l le d i l igence . 

33 . La r e q u é r a n t e r é t o r q u e q u e l 'hu iss ie r d e j u s t i c e n ' e s t p a s un 

f ac t eu r qu i a s s u r e tou t s i m p l e m e n t la d i s t r i b u t i o n des ac t e s j u r i d i q u e s ; il 

s 'agi t d ' u n fonc t i onna i r e qu i ut i l ise le s ceau de l 'E ta t et p o r t e u n b r a s s a r d 

a u x a r m e s de la R é p u b l i q u e h e l l é n i q u e et qu i , d a n s l ' exerc ice d e ses 

fonct ions , p e u t sol l ic i ter l ' a s s i s t ance des forces de pol ice . Il lui i n c o m b e 

donc de p r o c é d e r avec t o u t e la d i l igence r e q u i s e aux s igni f ica t ions qu i lui 

sont confiées en sa q u a l i t é d ' o r g a n e de l 'E t a t . La r e q u é r a n t e fait obse rve r 

qu ' e l l e a m a n d a t é S.I. v ing t - t ro i s j o u r s a v a n t l ' exp i r a t i on du dé l a i , ce qu i 

lui la issai t s u f f i s a m m e n t de t e m p s p o u r signif ier l ' ac te d a n s les dé la i s 

p r e sc r i t s p a r la loi. Elle n ' ava i t d o n c a u c u n e r a i son de p e n s e r q u e la 

d e m a n d e l i t ig ieuse r i squa i t d ' ê t r e s ignif iée t a r d i v e m e n t . 

34. La C o u r cons idè re q u e l ' a r t ic le 6 § 1 g a r a n t i t à c h a c u n le d r o i t à ce 

q u ' u n t r i b u n a l conna i s s e de t o u t e c o n t e s t a t i o n p o r t a n t sur ses d r o i t s et 

ob l iga t ions de c a r a c t è r e civil. C e « d r o i t à un t r i b u n a l » , d o n t le droi t 

d ' accès c o n s t i t u e un a spec t , peu t ê t r e invoqué p a r q u i c o n q u e a des 

ra i sons s é r i e u s e s d ' e s t i m e r i l légale u n e i n g é r e n c e d a n s l ' exerc ice d e l 'un 

de ses d r o i t s de c a r a c t è r e civil et se p l a in t de n ' avo i r pas eu l 'occasion de 

s o u m e t t r e pa re i l l e c o n t e s t a t i o n à un t r i b u n a l r é p o n d a n t aux ex igences de 

l ' a r t ic le 6 § 1 (voir, n o t a m m e n t , l ' a r r ê t Golder c. Royaume-Uni du 21 février 

1975, sér ie A n " 18, p . 18, § 36) . 

35 . D ' a u t r e p a r t , il r e s so r t de la j u r i s p r u d e n c e de la C o u r q u e le dro i t 

d ' accès à un t r i b u n a l n ' e s t pas absolu et se p r ê t e à des l i m i t a t i o n s 

i m p l i c i t e m e n t a d m i s e s , n o t a m m e n t q u a n t a u x cond i t i ons de recevab i l i t é 

d ' u n r e c o u r s , ca r il appe l l e d e p a r sa n a t u r e m ê m e u n e r é g l e m e n t a t i o n pa r 

l 'E t a t , l eque l j ou i t à cet é g a r d d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n . 

Tou te fo i s , ces l i m i t a t i o n s n e s a u r a i e n t r e s t r e i n d r e l 'accès ouve r t à un 

j u s t i c i a b l e de m a n i è r e ou à u n poin t te ls q u e son d ro i t à un t r i b u n a l s 'en 

t rouve a t t e i n t d a n s sa s u b s t a n c e m ê m e . E n o u t r e , les l i m i t a t i o n s 

a p p l i q u é e s ne se conci l ien t avec l ' a r t ic le 6 § 1 q u e si el les p o u r s u i v e n t un 
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bu t l é g i t i m e et s'il ex i s t e un r a p p o r t r a i s o n n a b l e de p r o p o r t i o n n a l i t é e n t r e 

les m o y e n s e m p l o y é s e t le b u t visé (voir, p a r m i d ' a u t r e s , l ' a r r ê t Levages 

Prestations Services c. France d u 23 oc tob re 1996, Recueil des arrêts et décisions 

1996-V, p. 1543, § 40) . 

36 . E n l ' e spèce , l ' i n t é r e s sée a l l ègue q u ' u n e e r r e u r qu i ne s a u r a i t lui 

ê t r e i m p u t a b l e l'a pr ivée de son droi t de voir e x a m i n e r p a r les 

ju r id i c t ions g r e c q u e s sa d e m a n d e t e n d a n t à la fixation d ' u n e i n d e m n i t é 

déf in i t ive d ' e x p r o p r i a t i o n . 

37. La C o u r r a p p e l l e qu ' e l l e n ' a pas p o u r t â c h e d e se s u b s t i t u e r a u x 

ju r id ic t ions i n t e r n e s . C 'es t au p r e m i e r che f a u x a u t o r i t é s n a t i o n a l e s , e t 

n o t a m m e n t a u x c o u r s et a u x t r i b u n a u x , qu ' i l i n c o m b e d ' i n t e r p r é t e r la 

l ég i s la t ion i n t e r n e ( a r r ê t Edificaciones Mardi Gallego S.A. c. Espagne du 

19 février 1998, Recueil des arrêts et décisions 1998-1, p. 290, § 33) . C e l a est 

p a r t i c u l i è r e m e n t vra i s ' ag i ssan t de l ' i n t e r p r é t a t i o n p a r les t r i b u n a u x de 

règ les de n a t u r e p r o c é d u r a l e te l les q u e les fo rmes et les dé la i s r ég i s s an t 

l ' i n t roduc t ion d ' u n r ecou r s ( a r r ê t Pérez de Rada Cavanilles c. Espagne d u 

28 o c t o b r e 1998, Recueil 1998-VIII, p . 3255 , § 43) . Le rôle de la C o u r se 

l imi te à vérif ier la c o m p a t i b i l i t é avec la C o n v e n t i o n des effets d e pare i l l e 

i n t e r p r é t a t i o n . 

38 . P a r a i l l eu r s , la C o u r r éa f f i rme q u e l ' a r t ic le 6 d e la C o n v e n t i o n 

n ' a s t r e i n t pas les E t a t s c o n t r a c t a n t s à c r é e r des cours d ' ap p e l ou d e 

c a s s a t i o n . N é a n m o i n s , un E t a t qu i se d o t e de j u r i d i c t i o n s de c e t t e n a t u r e 

a l ' ob l iga t ion de vei l le r à ce q u e les j u s t i c i a b l e s j o u i s s e n t a u p r è s d 'e l les des 

g a r a n t i e s f o n d a m e n t a l e s de l ' a r t ic le 6 (voir, p a r m i d ' a u t r e s , l ' a r rê t 

De/court c. Belgique d u 17 janv ie r 1970, sér ie A n" 11, pp . 13 à 15, § 25) . 

39 . E n l ' o ccu r r ence , la C o u r obse rve q u e la d é c l a r a t i o n d ' i r r ecevab i l i t é 

p r o n o n c é e pa r la cou r d ' appe l d a n s son a r r ê t n" 357 /1994 a péna l i sé la 

r e q u é r a n t e p o u r u n e e r r e u r c o m m i s e d a n s la s ignif ica t ion de son r e c o u r s . 

O r la C o u r e s t i m e q u e la r e q u é r a n t e ne s a u r a i t ê t r e t e n u e p o u r 

r e s p o n s a b l e de l ad i t e e r r e u r . En effet, la C o u r cons idè re q u e , p u i s q u e la 

l ég i s la t ion i n t e r n e confie la s igni f ica t ion d e s a c t e s de j u s t i c e a u x hu i ss ie r s 

de j u s t i c e , le r e spec t des m o d a l i t é s de te l les s igni f ica t ions re lève 

p r i n c i p a l e m e n t de la r e s p o n s a b i l i t é des hu i s s i e r s . La C o u r ne s a u r a i t 

a d m e t t r e q u e ces d e r n i e r s , d a n s l ' exerc ice d e l e u r s fonc t ions , n ' ag i s s en t 

pas en t a n t q u ' o r g a n e s publ ics de l 'E ta t . 

B . S u r le r e j e t d e la d e m a n d e d e la r e q u é r a n t e t e n d a n t au 
« r é t a b l i s s e m e n t d e s c h o s e s e n l ' é ta t» 

40. Le G o u v e r n e m e n t af f i rme q u e les j u r i d i c t i o n s sais ies de l 'affaire 

n ' on t pas omis d ' e x a m i n e r la d e m a n d e de la r e q u é r a n t e t e n d a n t au 

r é t a b l i s s e m e n t d e s choses en l ' é ta t . 
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4 1 . La r e q u é r a n t e s o u t i e n t qu ' e l l e a é t é p r ivée d ' accès aux t r i b u n a u x 

p o u r faire e x a m i n e r c e t t e d e m a n d e . 

42 . La C o u r c o n s t a t e q u e ni la cou r d ' a p p e l d e Nafpl ion ni la C o u r de 

cas sa t ion n ' on t e x a m i n é le b ien- fondé de la d e m a n d e de la r e q u é r a n t e 

t e n d a n t à o b t e n i r le r é t a b l i s s e m e n t des choses en l ' é ta t e t , p a r là, 

l ' o u v e r t u r e d ' u n e p r o c é d u r e p o u r la f ixat ion de l ' i n d e m n i t é déf ini t ive 

d ' e x p r o p r i a t i o n . 

4 3 . La C o u r re lève en p a r t i c u l i e r q u e la C o u r de ca s sa t i on a c o n s i d é r é 

q u e la d e m a n d e l i t ig ieuse é t a i t i r r ecevab le au m o t i f q u e la r e q u é r a n t e 

n ' ava i t p a s p réc i sé d a n s son pourvoi les m o y e n s d e p r e u v e qu ' e l l e 

p rodu i sa i t à l ' appui de son a l l é g a t i o n c o n c e r n a n t l ' e r r e u r p r é t e n d u m e n t 

c o m m i s e p a r l 'hu iss ier . O r la C o u r no t e q u e la r e q u é r a n t e ava i t bel et 

b ien i n d i q u é d a n s son r e c o u r s q u e l ' e r r e u r de l ' hu i ss ie r r é s u l t a i t 

m a n i f e s t e m e n t d e s t e r m e s m ê m e s d e s ac t e s d e s igni f ica t ion , où il é t a i t 

m e n t i o n n é q u e le r e cou r s signifié p o r t a i t c o n t r e la déc is ion n" 37 /1993 du 

t r i b u n a l d e p r e m i è r e i n s t a n c e ( p a r a g r a p h e 16 c i -dessus ) . E n o u t r e , la 

C o u r re lève q u e , d a n s ses conc lus ions , la r e q u é r a n t e a p r o d u i t d e v a n t la 

C o u r de c a s s a t i o n u n e d é c l a r a t i o n sous s e r m e n t d a n s l aque l le l 'hu iss ie r 

r e c o n n a i s s a i t son e r r e u r ; d e p lus , el le a l a r g e m e n t a r g u m e n t é s u r ce 

point ( p a r a g r a p h e 19 c i -dessus ) . A s u p p o s e r m ê m e q u e la r e q u é r a n t e 

n ' a i t pas obse rvé s c r u p u l e u s e m e n t les cond i t i ons p r é v u e s p a r le code d e 

p r o c é d u r e civile c o n c e r n a n t l ' i n t roduc t ion de sa d e m a n d e de 

r é t a b l i s s e m e n t des choses e n l ' é t a t , la C o u r ne s a u r a i t d o n c a d m e t t r e 

q u e la p r o c é d u r e suivie d e v a n t la C o u r d e ca s sa t i on soit a s so r t i e d ' u n 

f o r m a l i s m e auss i r ig ide . 

44. Q u a n t à la cour d ' a p p e l , elle n ' a p a s non p lus p r o c é d é à l ' e x a m e n 

de la d e m a n d e en q u e s t i o n , ca r elle cons idé ra i t q u e celle-ci avai t dé jà é té 

r e j e t é e p a r la C o u r de ca s sa t i on , a lo r s q u e c e t t e d e r n i è r e n 'y ava i t fait 

a u c u n e a l lus ion d a n s le d ispos i t i f de son a r r ê t . D è s lors , la C o u r ne peu t 

q u e c o n s t a t e r q u e la r e q u é r a n t e s 'est t r ouvée d a n s u n e i m p a s s e : b ien 

qu ' e l l e eû t saisi de sa d e m a n d e d e u x ju r id ic t ions d i f f é ren te s , elle n ' a pu 

o b t e n i r q u e c e t t e d e m a n d e fût j u g é e au fond. 

C. S u r la s u s p e n s i o n d e t o u t d é l a i j u d i c i a i r e a u p r o f i t d e l 'Etat 

p e n d a n t la p é r i o d e d e s v a c a n c e s j u d i c i a i r e s 

45 . Le G o u v e r n e m e n t obse rve q u e l 'E ta t est r e p r é s e n t é en j u s t i c e p a r 

un o r g a n e étatique: il s 'agi t du Conse i l j u r i d i q u e de l 'E ta t , d o n t le 

p e r s o n n e l p r e n d o b l i g a t o i r e m e n t ses congés a n n u e l s d u r a n t les vacances 

jud ic ia i res . P e n d a n t c e t t e p é r i o d e , l 'E ta t fonc t ionne d o n c avec un 

p e r s o n n e l r é d u i t ; en r e v a n c h e , les jus t i c iab les e t l e u r s r e p r é s e n t a n t s 

p e u v e n t fixer l i b r e m e n t l eu r s congés et d é f e n d r e e f f icacement leurs 
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i n t é r ê t s m ê m e d u r a n t c e t t e p é r i o d e . Il est donc n o r m a l q u e l 'E ta t 

bénéf ic ie de la s u s p e n s i o n des dé la i s p e n d a n t les v a c a n c e s j u d i c i a i r e s . 

46 . L a r e q u é r a n t e r é t o r q u e q u e le fait q u e le Conse i l j u r i d i q u e de 

l 'E ta t soit un o r g a n e é t a t i q u e a s s u r e j u s t e m e n t la c o n t i n u i t é du service 

m ê m e p e n d a n t la p é r i o d e des v a c a n c e s j u d i c i a i r e s . Elle sou l igne q u e , 

c o m m e les a g e n t s de l 'E ta t , les j u s t i c i a b l e s et l eu r s avoca t s p r e n n e n t 

l eu r s v a c a n c e s p e n d a n t l ' é t é . 

47 . La C o u r r a p p e l l e q u e le p r inc ipe de l ' éga l i té des a r m e s c o n s t i t u e 

u n é l é m e n t de la no t ion p lus l a rge de p rocès é q u i t a b l e . Il i m p l i q u e 

l 'ob l iga t ion d'offrir à c h a q u e p a r t i e u n e poss ibi l i té r a i s o n n a b l e de faire 

valoi r ses a r g u m e n t s d a n s d e s cond i t i ons q u i n e la p l acen t pas d a n s u n e 

s i t u a t i o n de ne t d é s a v a n t a g e p a r r a p p o r t à la p a r t i e a d v e r s e ( a r r ê t Dombo 

BeheerB.V. c. Pays-Bas du 27 o c t o b r e 1993, sé r ie A n" 274, p . 19, § 33) . 

48 . E n l ' e spèce , la C o u r obse rve q u e , si la r e q u é r a n t e ava i t pu elle 

auss i p rof i t e r d e c e t t e s u s p e n s i o n d e dé la i , sa d e m a n d e t e n d a n t à o b t e n i r 

la fixation d ' u n m o n t a n t u n i t a i r e déf ini t i f d ' i n d e m n i s a t i o n n ' a u r a i t p a s 

é t é c o n s i d é r é e c o m m e ayan t é t é d é p o s é e hors du dé la i p révu p a r la loi. 

D è s lors , la C o u r e s t i m e q u e la r e q u é r a n t e a é t é p l acée d a n s u n e 

s i t u a t i o n de ne t d é s a v a n t a g e p a r r a p p o r t à l 'E t a t . 

D . C o n c l u s i o n 

49. A u vu d e s c o n s i d é r a t i o n s qu i p r é c è d e n t ( p a r t i e s A à C ) , la C o u r 

c o n s i d è r e q u e la r e q u é r a n t e a subi u n e e n t r a v e d i s p r o p o r t i o n n é e à son 

dro i t d ' accès à un t r i b u n a l et q u e , d è s lors , il y a eu a t t e i n t e à la 

s u b s t a n c e d e son dro i t à un t r i b u n a l . En o u t r e , la C o u r e s t i m e qu ' i l y a eu 

a t t e i n t e a u p r inc ipe d e l ' éga l i té d e s a r m e s . 

P a r t a n t , il y a eu v io la t ion d e l ' a r t ic le 6 § 1 d e la C o n v e n t i o n . 

III. S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 6 § 1 DE LA 

C O N V E N T I O N C O M B I N É AVEC L ' A R T I C L E 14 

50. La r e q u é r a n t e se p l a in t q u ' e n ra i son de la s u s p e n s i o n d e tou t dé la i 

j u d i c i a i r e au profit de l 'E ta t p e n d a n t la p é r i o d e des v a c a n c e s j u d i c i a i r e s , 

elle a subi , d a n s la jou i ssance de son dro i t à un p rocès é q u i t a b l e , g a r a n t i 

p a r l ' a r t ic le 6 § 1 d e la C o n v e n t i o n , u n e d i s c r i m i n a t i o n c o n t r a i r e à 

l ' a r t ic le 14, a insi l ibe l l é : 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 
assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 
langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 
ou sociale, l'appartenance à une minorité nationale, la fortune, la naissance ou toute 
autre situation.» 
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5 1 . Eu é g a r d a u c o n s t a t figurant au p a r a g r a p h e 49 c i -dessus , la C o u r 

e s t i m e qu ' i l ne s ' impose pas d e s t a t u e r sur le gr ief en q u e s t i o n . 

IV. S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 1 D U 

P R O T O C O L E N" 1 

52. La r e q u é r a n t e a l l ègue u n e v io la t ion de l ' a r t ic le 1 du Pro toco le n" 1, 

a ins i l ibellé : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 
privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 
la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas atteinte au droit que possèdent les Etats 
de mettre en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 
biens conformément à l'intérêt général ou pour assurer le paiement des impôts ou 
d'autres contributions ou des amendes.» 

53 . Le G o u v e r n e m e n t a f f i rme q u ' e u é g a r d à la m a r g e d ' a p p r é c i a t i o n 

q u e cet a r t i c l e laisse a u x a u t o r i t é s n a t i o n a l e s , l ' i n d e m n i s a t i o n fixée p a r 

les j u r i d i c t i o n s i n t e r n e s é t a i t r a i s o n n a b l e m e n t en r a p p o r t avec la v a l e u r 

des b iens e x p r o p r i é s . 

54. La r e q u é r a n t e se p l a in t d ' avo i r é t é pr ivée de ses b i ens sans p o u r 

a u t a n t recevoi r d ' i n d e m n i t é c o m p l è t e et é q u i t a b l e . Elle af f i rme q u e le 

m o n t a n t p e r ç u ne r e p r é s e n t e q u ' u n q u a r t d e la v a l e u r d e sa p r o p r i é t é . 

55 . La C o u r r a p p e l l e q u ' u n e m e s u r e d ' i n g é r e n c e d a n s le d ro i t a u 

r e s p e c t d e s b iens doi t m é n a g e r u n « j u s t e é q u i l i b r e » e n t r e les ex igences 

de l ' i n t é r ê t g é n é r a l de la c o m m u n a u t é et les i m p é r a t i f s de la s a u v e g a r d e 

des d ro i t s f o n d a m e n t a u x de l ' individu (voir, e n t r e a u t r e s , l ' a r r ê t Sporrong 

et Lbnnroth c. Suède du 23 s e p t e m b r e 1982, sér ie A n" 52, p. 26, § 69) . Afin 

d ' a p p r é c i e r si la m e s u r e l i t ig ieuse r e s p e c t e le j u s t e équ i l i b re voulu et , 

n o t a m m e n t , si elle ne fait pas p e s e r s u r le r e q u é r a n t u n e c h a r g e 

d i s p r o p o r t i o n n é e , il y a lieu de p r e n d r e en c o n s i d é r a t i o n les m o d a l i t é s 

d ' i n d e m n i s a t i o n p r é v u e s p a r la l ég i s la t ion i n t e r n e . A cet é g a r d , s a n s le 

v e r s e m e n t d ' u n e s o m m e r a i s o n n a b l e m e n t en r a p p o r t avec la v a l e u r d u 

b i en , u n e p r iva t i on de p r o p r i é t é c o n s t i t u e n o r m a l e m e n t u n e a t t e i n t e 

excessive qu i ne s a u r a i t se ju s t i f i e r su r le t e r r a i n de l ' a r t ic le 1 du 

P ro toco le n" 1 ( a r r ê t Les saints monastères c. Grèce du 9 d é c e m b r e 1994, 

sér ie A n " 301-A, p . 35 , § 71). 

56 . En l ' occu r r ence , la C o u r no t e q u e l ' i n d e m n i t é d ' e x p r o p r i a t i o n fut 

fixée à la s o m m e de 30 mi l l ions G R D , l 'E ta t g rec ayan t s o u t e n u d e v a n t les 

ju r id i c t ions i n t e r n e s q u e l ' i m m e u b l e é t a i t en t r è s m a u v a i s é t a t e t q u e 

c ' é t a i t u n e « r u i n e » . O r , d e v a n t la C o u r , la r e q u é r a n t e a p r o d u i t u n 

r a p p o r t d ' e x p e r t i s e du m i n i s t è r e de la C u l t u r e d a t é du 24 février 1993, 

qu i qual i f ie son i m m e u b l e d'« e x e m p l e type de l ' a r c h i t e c t u r e b o u r g e o i s e 

du d é b u t d u s ièc le» et a t t e s t e son t r è s bon é t a t . Elle a é g a l e m e n t fourn i 
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u n r a p p o r t d ' e x p e r t en d a t e d u 2 avril 1993, e s t i m a n t la v a l e u r de sa 

p r o p r i é t é ( t e r r a i n et i m m e u b l e ) à 117 088 000 G R D . La r e q u é r a n t e a 

p r é s e n t é e n o u t r e u n e a t t e s t a t i o n de la m a i r i e de S p a r t e qu i , en 1990, 

avai t déc idé d ' a c h e t e r cet i m m e u b l e p o u r y i n s t a l l e r u n e p a r t i e de ses 

serv ices . Le m a i r e no t a i t q u e « l ' i m m e u b l e en q u e s t i o n ava i t é té chois i , 

m a l g r é son coût é levé , en r a i son de son e m p l a c e m e n t c e n t r a l et de son 

i n t é r ê t a r c h i t e c t u r a l et e s t h é t i q u e p a r t i c u l i e r » . C e t a c h a t n ' a pas eu l ieu, 

l ' e x p r o p r i a t i o n l i t ig ieuse ayan t é té d é c l a r é e q u e l q u e t e m p s a p r è s . Enfin, 

la r e q u é r a n t e a p r o d u i t un r a p p o r t d ' e x p e r t d a t é du 25 j u i n 1999, é tab l i 

sous s e r m e n t d e v a n t le t r i b u n a l de paix de S p a r t e , e s t i m a n t la v a l e u r 

ac tue l l e d e sa p r o p r i é t é à 147 522 400 G R D . 

57. C o m p t e t e n u de ces é l é m e n t s , la C o u r e s t i m e q u e la r e q u é r a n t e a 

s u f f i s a m m e n t d é m o n t r é q u e l ' i n d e m n i t é d ' e x p r o p r i a t i o n fixée p a r les 

j u r i d i c t i o n s i n t e r n e s n ' é t a i t p a s r a i s o n n a b l e m e n t en r a p p o r t avec la 

v a l e u r d e sa p r o p r i é t é . 

P a r t a n t , il y a eu v io la t ion de l ' a r t ic le 1 du Pro toco le n" 1. 

V. S U R L ' A P P L I C A T I O N DE L ' A R T I C L E 41 D E LA C O N V E N T I O N 

58. A u x t e r m e s de l ' a r t ic le 41 d e la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e 

59. La r e q u é r a n t e r é c l a m e p o u r d o m m a g e m a t é r i e l 90 000 000 d r a c h m e s 

( G R D ) (« m o n t a n t pr incipal »), soit la différence e n t r e la s o m m e qu 'e l le avai t 

d e m a n d é e devan t les ju r id i c t ions na t iona les au t i t r e de l ' i ndemni t é 

d ' exp ropr i a t ion (120000 000 G R D ) et la s o m m e qui lui a é té versée 

(30 000 000 G R D ) . Elle r é c l a m e de plus la s o m m e qu 'e l le a u r a i t t ouchée à 

t i t r e d ' i n t é r ê t s si elle avait invest i le m o n t a n t pr inc ipa l d a n s des bons d u 

T r é s o r : ce t t e s o m m e s 'é lèverai t à 79 203 627 G R D pour un inves t i s semen t à 

c o m p t e r du 30 avril 1993 (da t e d e la décis ion du t r i buna l de p r e m i è r e 

in s t ance de Spa r t e ) et à 57 925 150 G R D pour u n inves t i s sement réal isé à 

p a r t i r du 29 juin 1994 (da te de l ' a r rê t de la cour d ' appe l de Nafpl ion) . A 

t i t r e subs id ia i re , l ' in téressée d e m a n d e la r e s t i t u t ion de sa p r o p r i é t é ; elle 

e n t e n d recevoir en o u t r e , en cas de r e s t i tu t ion , la s o m m e qu 'e l le a u r a i t 

t o u c h é e si elle avai t loué sa m a i s o n et pa r la su i te investi les loyers pe rçus 

d a n s des bons du T ré so r , à savoir u n total de 65 066 900 G R D . 

L a r e q u é r a n t e r é c l a m e enfin 10 000 000 G R D au t i t r e du d o m m a g e 

m o r a l . 
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60. Le G o u v e r n e m e n t , qu i c o n t e s t e le bon é t a t de l ' i m m e u b l e 

e x p r o p r i é , e s t i m e q u e les p r é t e n t i o n s d e la r e q u é r a n t e sont e x a g é r é e s . Il 

p r o d u i t u n d o c u m e n t de la d i r ec t i on c h a r g é e de la ge s t i on des a n t i q u i t é s 

b y z a n t i n e s (EcboQÎa Bn^avxtvtov Aoxatoxqxtov) d a t é du 29 oc tob re 1999, 

qu i a t t e s t e q u e la r é p a r a t i o n du toit de l ' i m m e u b l e a coû t é 13 500 000 G R D 

et e s t i m e le coût g lobal d e sa r é n o v a t i o n et de sa t r a n s f o r m a t i o n en m u s é e à 

250 000 000 G R D . 

6 1 . La C o u r ne s au ra i t spécu le r sur les bénéf ices q u e la r e q u é r a n t e 

a u r a i t t i r é s en inves t i s san t la s o m m e q u ' e l l e avai t d e m a n d é e d e v a n t les 

ju r id ic t ions n a t i o n a l e s . C e p e n d a n t , eu é g a r d a u c o n s t a t f i gu ran t au 

p a r a g r a p h e 57 et aux d o c u m e n t s p r o d u i t s p a r la r e q u é r a n t e p o u r 

l ' éva lua t ion de la v a l e u r de sa p r o p r i é t é ( p a r a g r a p h e 9, no t e 2) , elle 

e s t i m e r a i s o n n a b l e d ' a c c o r d e r à l ' i n t é r e s sée , au t i t r e du p ré jud ice 

m a t é r i e l , l ' i n t ég ra l i t é de c e t t e s o m m e (120 000 000 G R D ) , d é d u c t i o n 

fai te de la s o m m e qui lui a dé jà é t é ve r sée à la su i t e de la déc is ion du 

t r i b u n a l d e p r e m i è r e i n s t a n c e de S p a r t e (30 000 000 G R D ) , soit u n e 

s o m m e de 90 000 000 G R D . 

Q u a n t au p ré jud ice m o r a l , on p e u t r a i s o n n a b l e m e n t p e n s e r q u e le 

c a r a c t è r e i n é q u i t a b l e de la p r o c é d u r e et l ' absence d ' i n d e m n i s a t i o n 

r a i s o n n a b l e p o u r l ' e x p r o p r i a t i o n d e sa p r o p r i é t é on t p r o v o q u é chez la 

r e q u é r a n t e ango i s se et t en s ion . S t a t u a n t en é q u i t é , c o m m e le v e u t 

l ' a r t ic le 41 de la C o n v e n t i o n , la C o u r lui a l loue 3 000 000 G R D à ce t i t r e . 

B. F r a i s e t d é p e n s 

62. La r e q u é r a n t e , qu i é t a i t r e p r é s e n t é e p a r u n avoca t d e v a n t la 

C o m m i s s i o n et la C o u r , r é c l a m e 6 710 000 G R D p o u r h o n o r a i r e s d ' avoca t 

et frais d ivers a u t i t r e des p r o c é d u r e s m e n é e s d e v a n t les j u r i d i c t i o n s 

n a t i o n a l e s et les o r g a n e s de la C o n v e n t i o n . 

6 3 . Le G o u v e r n e m e n t ne se p r o n o n c e pas sur ce po in t . 

64 . Eu é g a r d au c o n s t a t de v io la t ion s u r tous les a spec t s d u l i t ige , la 

C o u r accuei l le la d e m a n d e en en t i e r . 

C. I n t é r ê t s m o r a t o i r e s 

65. Se lon les i n f o r m a t i o n s don t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 

app l i cab le en G r è c e à la d a t e d ' a d o p t i o n d u p r é s e n t a r r ê t est de 6 % l 'an. 

PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

1. Rejette les excep t i ons p r é l i m i n a i r e s du G o u v e r n e m e n t ; 

2. Dit qu ' i l y a eu v io la t ion de l 'a r t ic le 6 § 1 de la C o n v e n t i o n ; 
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3 . Dit qu ' i l ne s ' impose pas de s t a t u e r su r le g r ie f t i ré de l ' a r t ic le 14 de la 

C o n v e n t i o n ; 

4. Dit qu ' i l y a eu v io la t ion de l ' a r t ic le 1 d u Pro toco le n° 1 ; 

5. Dit 

a) q u e l 'E ta t d é f e n d e u r doi t v e r s e r à la r e q u é r a n t e , d a n s les t ro is mois 

à c o m p t e r d u j o u r où l ' a r r ê t s e r a d e v e n u déf in i t i f c o n f o r m é m e n t à 

l ' a r t ic le 44 § 2 de la C o n v e n t i o n , 90 000 000 G R D (qua t r e -v ing t -d ix 

mi l l ions de d r a c h m e s ) p o u r d o m m a g e m a t é r i e l , 3 000 000 G R D ( t rois 

mi l l ions de d r a c h m e s ) p o u r d o m m a g e m o r a l , a insi q u e 6 710 000 G R D 

(six mi l l ions sep t c en t dix mi l le d r a c h m e s ) p o u r frais et d é p e n s , p lus 

t ou t m o n t a n t p o u v a n t ê t r e d û a u t i t r e d e la t a x e s u r la v a l e u r a jou tée ; 

b) q u e ces m o n t a n t s s e r o n t à m a j o r e r d ' u n i n t é r ê t s imp le de 6 % l 'an à 

c o m p t e r de l ' e x p i r a t i o n d u d i t dé la i et j u s q u ' a u v e r s e m e n t ; 

6. Rejette la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le s u r p l u s . 

Fa i t e n f rança is , pu i s c o m m u n i q u é p a r écr i t le 11 j a n v i e r 2 0 0 1 , en 

a p p l i c a t i o n de l ' a r t ic le 77 §§ 2 et 3 d u r è g l e m e n t . 

Er ik F R I B E R G H 

Gref f ie r 

And ras BAKA 

P r é s i d e n t 



P L A T A K O U v. G R E E C E 

(Application no. 38460/97) 

SECOND SECTION 

JUDGMENT OF 1 I JANUARY 20011 

I. Translation; original French. 





PLATAKOU v. GREECE J U D G M E N T 23 

SUMMARY' 

Access to a court - dismissal of an application without examination of the 
merits 
Rule that time ceases to run during the judicial vacation only operates in 
favour of the State 

Amount of compensat ion for expropriation 

Article 6 § 1 

Fair trial - Right to a court — Access to a court - Civil procedure - Dismissal of an application 
without examination of the merits — Rule that time ceases to run during the judicial vacation 
only operates in favour of the State - Court bailiffs acting as public Stale, representatives 
Article 1 of Protocol No. 1 

Deprivation of property - Expropriation - Compensation - Amount of compensation for 
expropriation - Reasonable relationship between the amount of compensation and the true 
value of the properly - Evidence to show the existence of a reasonable relationship 

* 
* * 

Following the expropriation of land belonging to the applicant and the building 
standing on it, the court of the first instance assessed provisional compensation in 
the sum of 30,000,000 drachmas. The applicant applied to the court of appeal for 
an order assessing the final amount of compensation, arguing that the property 
was worth 120,000,000 drachmas. The applicant's lawyer instructed a court bailiff 
to serve the application on the State. The statutory time-limit for service was six 
months from the date of the decision of the court of first instance, but the bailiff 
served the application out of time by mistake. Meanwhile, the State applied to the 
court of appeal for an order assessing the final amount of compensation. The court 
of appeal declared both applications inadmissible as being out of time, but noted 
that time did not run against the State during the judicial vacation. The applicant 
sought an order from the court of appeal restoring mat ters to their previous 
position, arguing that she could not be held responsible for the bailiff's mistake 
that had led to the application being served out of time. She applied to the Court 
of Cassation for an order quashing the court of appeal's judgment declaring her 
initial application inadmissible. She also applied for an order restoring mat ters to 
their previous position. The court of appeal stayed the application for an order 
restoring mat ters to their previous position until the Court of Cassation had 
decided the applicant's appeal. The Court of Cassation said that the application 
for restoration of matters to their previous position had to be declared 

1. This summary by the Registry does not bind the Court. 
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inadmissible, since the applicant had omitted to state in her notice of appeal the 
evidence on which she relied in support of her allegation that the bailiff had made 
a mistake. However, it made no mention in the operative provisions of the 
judgment to the application for the restoration of mat ters to the previous 
position. The court of appeal dismissed the applicant's application for an order 
restoring mat ters to the previous position on the ground that it had already been 
dismissed by the Court of Cassation. 

Held 
(1) Article 6 § 1: (a) Dismissal of the applicant's application for an order assessing 
the final amount of compensation: The applicant had been penalised by the 
decision that the application was inadmissible owing to an error in service. She 
could not be held responsible for that error since, as the domestic legislation 
required court documents to be served by court bailiffs, it was they who were 
responsible for making the ar rangements for service. Court bailiffs acted as 
public State representatives in the exercise of their duties. 

(b) Dismissal of the applicant's application for an order restoring mat ters to the 
previous position without examination of the merits: Neither the court of appeal 
nor the Court of Cassation had examined the merits of the application. The Court 
of Cassation had declared it inadmissible in particular on the ground that the 
applicant had failed to state in her notice of appeal the evidence on which she 
intended to rely in support of her allegation that the bailiff had made a mistake. 
However, it appeared that the applicant had in fact produced various items of 
evidence on that point. Even supposing that she had failed to comply strictly with 
the rules for making an application, the Court could not accept that the procedure 
followed by the Court of Cassation should be so rigidly formal. The court of appeal 
had not examined the applicant's application either, as it had considered that it 
had already been dismissed by the Court of Cassation, even though the operative 
provisions of the Court of Cassation's judgment contained no reference to it. 
Ultimately, the applicant was put in an impossible position: although she had 
applied to two different courts, neither had examined the merits of her 
application. 

(c) The rule that time ceased to run against the State during the judicial vacation: 
If time had ceased to run against the applicant, as it had for the State, by reason of 
the judicial vacation, her application for an assessment of the final amount of 
compensation would not have been deemed to have been outside the statutory 
time-limit. The Court therefore found that the applicant had been at a clear 
disadvantage compared to the State. 
In conclusion, the applicant had suffered a disproportionate hindrance in her right 
of access to a court and the essence of her right to a court had been impaired. The 
principle of equality of arms had also been infringed. 
Conclusion: violation (unanimously). 
(2) Article I of Protocol No. 1: The amount of compensation as assessed by the 
Greek Stale and the reasons advanced to justify it were contradicted by three 
valuers' reports and the certificate from the town council which the applicant had 
lodged with the Court . In the light of that evidence, the Court considered that the 
applicant had sufficiently discharged the burden of showing that the compensation 
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for expropriation did not bear a reasonable relationship to the value of the 
property of which she had been deprived, but was significantly lower. 
Conclusion: violation (unanimously). 
Article 41 : The Court awarded the applicant sums in respect of pecuniary and non-
pecuniary damage and for costs and expenses. 
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I n t h e c a s e o f P l a t a k o u v. G r e e c e , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Second Sec t i on ) , s i t t i ng as a 

C h a m b e r c o m p o s e d of: 
M r A . B . BAKA, President, 

M r C.L. R O Z A K I S , 

M r G. B O N E L L O , 

M r s V. STRÄZNICKA, 

M r P. L O R E N Z E N , 

M r M. FlSCHBACH, 
M r E. LEVITS, judges, 

a n d M r E. F R I B E R G H , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva t e on 25 M a y 1999 a n d 14 D e c e m b e r 2000, 
Del ivers t he following j u d g m e n t , wh ich was a d o p t e d on t he last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in a n a p p l i c a t i o n (no . 38460/97) a g a i n s t t h e 
He l l en i c R e p u b l i c lodged w i t h t h e E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s ( " the C o m m i s s i o n " ) u n d e r f o r m e r Ar t i c l e 25 of t he C o n v e n t i o n 
for t h e P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s (" the 
C o n v e n t i o n " ) by a G r e e k n a t i o n a l , M r s F o u l a P l a t a k o u (" the a p p l i c a n t " ) , 
on 31 J u l y 1997. 

2. T h e app l i can t was r e p r e s e n t e d before t he C o u r t by M r N. 
F r a n g a k i s , a lawyer p r a c t i s i n g in A t h e n s . T h e G r e e k G o v e r n m e n t 
( " the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t he D e l e g a t e s of t h e i r A g e n t , 
M r F. G e o r g a k o p o u l o s , Sen io r Advise r , S t a t e Lega l C o u n c i l , and 
M r s K. G r i g o r i o u , Advise r , S t a t e Lega l Counc i l . 

3 . T h e case c o n c e r n e d p r o c e e d i n g s following t h e e x p r o p r i a t i o n of t he 
a p p l i c a n t ' s p r o p e r t y . U n d e r Ar t i c l e 6 § 1 of t he C o n v e n t i o n , t a k e n b o t h 
a lone a n d in con junc t ion w i t h Ar t i c l e 14 a n d Ar t i c l e 1 of Pro toco l N o . 1, 
t h e a p p l i c a n t c o m p l a i n e d in p a r t i c u l a r of a v io la t ion of h e r r i gh t s to a fair 
h e a r i n g a n d to peacefu l e n j o y m e n t of h e r possess ions . 

4. T h e app l i ca t ion was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Pro tocol N o . 11 to t he C o n v e n t i o n c a m e in to force (Art ic le 5 § 2 of 
Pro tocol No . 11). 

5. T h e app l i ca t i on was a l loca t ed to t h e Second Sec t ion of t h e C o u r t 
(Rule 52 § 1 of t he Ru les of C o u r t ) . W i t h i n t h a t Sec t ion , t h e C h a m b e r 
t h a t would cons ide r t h e case (Art icle 27 § 1 of t he C o n v e n t i o n ) was 
c o n s t i t u t e d as p rov ided in R u l e 26 § 1. 

6. O n 25 M a y 1999 t he C h a m b e r d e c l a r e d t h e app l i ca t i on a d m i s s i b l e 1 . 

1. Note by the Registry. The Court's decision is obtainable from the Registry. 
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7. T h e a p p l i c a n t a n d the G o v e r n m e n t each filed w r i t t e n o b s e r v a t i o n s 
on t h e m e r i t s (Ru le 59 § 1). 

THE FACTS 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. O n 18 D e c e m b e r 1990, by dec i s ion no . 108562/1990 of t h e M i n i s t e r s 
of C u l t u r e a n d F i n a n c e , t he G r e e k S t a t e e x p r o p r i a t e d 162.64 sq. m. of 
l and be long ing to t he a p p l i c a n t , a n d a t h r e e - s t o r e y bu i ld ing s t a n d i n g on 
it, in o r d e r to h o u s e t h e S p a r t a M u s e u m . 

9. By dec is ion no . 37 /1993 of 30 Apri l 1993, t h e S p a r t a C o u r t of F i r s t 
I n s t a n c e assessed provis iona l c o m p e n s a t i o n in t h e s u m of 30,000,000 
d r a c h m a s ( G R D ) . At t h e h e a r i n g , t he G r e e k S t a t e m a i n t a i n e d t h a t t h e 
bu i ld ing was in very poor cond i t i on a n d d e s c r i b e d it as a " r u i n " . T h e 
a p p l i c a n t h a d s o u g h t G R D 120,000,000 ' . 

10. O n 16 J u n e 1993 the a p p l i c a n t app l i ed to t he Nafpl ion C o u r t of 
A p p e a l for an o r d e r a s se s s ing t h e final un i t a m o u n t for c o m p e n s a t i o n . 
She c o n t i n u e d to m a i n t a i n t h a t t h e t r u e va lue of h e r p r o p e r t y was 
G R D 120,000,000. H e r app l i ca t i on was lodged wi th t h e r e g i s t r y of t he 
C o u r t of A p p e a l on 4 O c t o b e r 1993. T h e case was set d o w n for h e a r i n g on 
15 D e c e m b e r 1993. 

11. O n 8 O c t o b e r 1993 S.I., a cour t bailiff ( 6 t x a o x t x o q e^tpeXqxqq) a t 
A t h e n s C o u r t of F i r s t I n s t a n c e w a s i n s t r u c t e d by t h e a p p l i c a n t ' s lawyer t o 
serve t h e app l i ca t i on on t h e a p p l i c a n t ' s o p p o n e n t s , n a m e l y t h e G r e e k 
S t a t e a n d the Archaeo log ica l R e s o u r c e s a n d E x p r o p r i a t i o n s Office 
(Tct |mo Aoxc toXoyixdyv nooiov xcu Ajia^A.oxQttboecov). A l t h o u g h t h e 
t ime- l imi t for s e rv ing t h e a p p l i c a t i o n exp i r ed six m o n t h s a f te r t he d a t e 
of t h e dec is ion of t h e S p a r t a C o u r t of F i r s t I n s t a n c e ( t h a t is to say on 
31 O c t o b e r 1993), S.I. did no t se rve it un t i l 12 N o v e m b e r 1993, as he 
mis took it for a no t ice of a p p e a l r e q u i r i n g service a t leas t t h i r t y days 
before t h e d a t e of t h e h e a r i n g . 

1. Before the Court, the applicant produced an expert report dated 24 February 1993 from 
the Ministry of Culture describing her building as "a typical example of turn-of-the-century 
bourgeois architecture" and certifying it to be in very good condition. She also produced a 
report by a valuer dated 2 April 1993 in which the property (the land and the building) was 
valued at GRD 117,088,000 and a certificate from the Sparta Town Council, which in 1990 
had decided to purchase the building with a view to installing part of its services there. The 
mayor noted that "despite its high cost, the building in question had been chosen because of 
its central location and its special architectural and aesthetic interest". That purchase did not 
take place as the expropriation was ordered shortly afterwards. The final document produced 
by the applicant was a valuer's report dated 25June 1999 in which the valuer certified under 
oath before the Sparta District Court that the then current value of the property was 
GRD 147,522,400. 
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12. M e a n w h i l e , t h e a p p l i c a n t ' s o p p o n e n t s h a d also app l i ed to t he 
Nafpl ion C o u r t of A p p e a l for a n o r d e r a s sess ing t he final un i t a m o u n t for 
c o m p e n s a t i o n . T h e i r app l i ca t ion , d a t e d 30 A u g u s t 1993, was lodged wi th 
t h e r e g i s t r y of t h e C o u r t of A p p e a l on 9 S e p t e m b e r 1993 a n d se rved on the 
a p p l i c a n t on 4 M a r c h 1994. T h e h e a r i n g was fixed for 6 Apri l 1994. 

13. O n 15 D e c e m b e r 1993 the a p p l i c a n t ' s o p p o n e n t s a p p e a r e d before 
t h e C o u r t of A p p e a l a n d app l i ed for an a d j o u r n m e n t of t he a p p l i c a n t ' s 
a p p l i c a t i o n so t h a t b o t h app l i ca t i ons could be h e a r d t o g e t h e r on 6 Apr i l 
1994. 

14. O n 29 J u n e 1994, by j u d g m e n t no. 357/1994, t h e C o u r t of A p p e a l 
d e c l a r e d b o t h app l i ca t i ons i n a d m i s s i b l e as b e i n g ou t of t i m e . As r e g a r d s 
t h e G r e e k S t a t e ' s app l i ca t i on , however , it obse rved t h a t for t h e p u r p o s e s 
of t h e s i x - m o n t h s ' l im i t a t i on per iod t i m e did not r u n d u r i n g t h e jud i c i a l 
vaca t ion , t h a t is to say from 1 J u l y 1993 to 15 S e p t e m b e r 1993. 

15. O n 18 J u l y 1994 t h e app l i can t s o u g h t an o r d e r f rom t h e Nafpl ion 
C o u r t of A p p e a l " r e s t o r i n g m a t t e r s to t he i r p rev ious pos i t ion"(a txr |o r | 
EJTavaqbogdq xtov jtoaY^tdxtov axtjv jtQoijYoijpevr| xaxcxoxaoi j ) . She 
a r g u e d in p a r t i c u l a r t h a t t he m i s t a k e by t h e cou r t bailiff t h a t h a d c a u s e d 
h i m to se rve h e r app l i ca t i on ou t of t i m e c o n s t i t u t e d a n act of force majeure 
for which she was not r e spons ib l e . 

16. O n 21 J u l y 1994 the a p p l i c a n t app l i ed to t h e C o u r t of C a s s a t i o n for 
an o r d e r r e s t o r i n g m a t t e r s to t h e i r p rev ious pos i t ion a n d an o r d e r 
q u a s h i n g t he C o u r t of A p p e a l ' s j u d g m e n t no . 357 /1994 . She a r g u e d , inter 
alia, t h a t t h e e r r o r of t he bailiff, w h o t h o u g h t he was d e a l i n g w i t h a n 
a p p e a l , was c lea r f rom the w o r d i n g of t h e affidavits of service , which 
s t a t e d t h a t t he d o c u m e n t se rved was a no t ice of a p p e a l a g a i n s t t h e C o u r t 
of F i r s t I n s t a n c e ' s decis ion no . 37 /1993 . 

17. O n 29 J u l y 1994 t h e a p p l i c a n t app l i ed to t h e S p a r t a C o u r t of Firs t 
I n s t a n c e for a review (avatjjr |>idcbqaq) of its dec is ion no. 37 /1993 . In 
s u p p o r t of h e r app l i ca t ion , she r e f e r r e d to a d o c u m e n t d a t e d 24 F e b r u a r y 
1993 from the M i n i s t r y of C u l t u r e wh ich i n d i c a t e d t h a t t h e bu i ld ing was in 
very good cond i t ion . T h e app l i can t said t h a t h e r o p p o n e n t s h a d b e e n 
a w a r e of t h e e x i s t e n c e of t h e d o c u m e n t before t h e h e a r i n g b u t had 
concea l ed it f rom the cou r t . By dec is ion no . 191/1994 of 30 D e c e m b e r 
1994, t he app l i ca t ion for a review was d e c l a r e d i nadmis s ib l e on t h e 
g r o u n d t h a t no a p p e a l lay from a decis ion a s se s s ing t he provis iona l 
a m o u n t for c o m p e n s a t i o n . O n 2 F e b r u a r y 1995 the a p p l i c a n t l odged a n 
a p p e a l a g a i n s t decis ion no . 191/1994, bu t it was d i smis sed by the 
Nafpl ion C o u r t of A p p e a l on 14 J u l y 1995 ( j u d g m e n t no . 490 /1995) . T h e 
app l i can t d id not a p p e a l to t h e C o u r t of C a s s a t i o n a g a i n s t t h a t j u d g m e n t . 

18. O n 16 N o v e m b e r 1995 the Nafpl ion C o u r t of A p p e a l s t ayed t he 
app l i ca t ion for a n o r d e r r e s t o r i n g m a t t e r s to t he i r p rev ious pos i t ion un t i l 
t he C o u r t of C a s s a t i o n h a d dec ided t h e a p p l i c a n t ' s a p p e a l . 
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19. O n 14 F e b r u a r y 1996 the a p p l i c a n t lodged w r i t t e n s u b m i s s i o n s 
wi th t h e C o u r t of C a s s a t i o n . She p r o d u c e d , inter alia, a sworn affidavit 
(EVOQXIJ |3£|3aia)Qq) d a t e d 3 O c t o b e r 1995 by S.I. a d m i t t i n g t h a t h e had 
m a d e a m i s t a k e r e g a r d i n g t h e n a t u r e of t h e d o c u m e n t he h a d b e e n a s k e d 
to se rve . T h e a p p l i c a n t also c o n t e n d e d t h a t t h e ru l e app l i ed by the C o u r t 
of A p p e a l in t h e i n s t a n t case t h a t t i m e c e a s e d to r u n a g a i n s t t he S t a t e 
d u r i n g t h e pe r iod of t h e j ud i c i a l vaca t i on h a d c o n t r a v e n e d t h e p r inc ip le 
of e q u a l i t y of a r m s . She sa id t h a t , h a d t h a t ru le b e e n app l i ed to h e r 
app l i ca t ion , it wou ld no t have b e e n d e e m e d to have b e e n lodged ou t s ide 
t he s t a t u t o r y t i m e - l i m i t . In t h a t connec t i on , t h e a p p l i c a n t re l ied on 
a r t i c les 6 § 1 a n d 14 of t he C o n v e n t i o n . 

20. In its j u d g m e n t no. 929 /1996 of 18 J u n e 1996 t h e C o u r t of 
C a s s a t i o n said t h a t t h e a p p l i c a t i o n for r e s t o r a t i o n of m a t t e r s t o t h e 
p rev ious pos i t ion h a d to be d e c l a r e d i nadmis s ib l e , s ince t h e a p p l i c a n t h a d 
o m i t t e d t o s t a t e in h e r not ice of a p p e a l t h e ev idence on which she re l ied in 
s u p p o r t of h e r a l l e g a t i o n t h a t t h e bailiff, S.I., h a d m a d e a m i s t a k e . It 
a d d e d t h a t as t h e app l i ca t i on m a d e by t h e a p p l i c a n t ' s o p p o n e n t s h a d also 
b e e n d e c l a r e d i nadmis s ib l e as b e i n g out of t i m e , t he a p p l i c a n t h a d no t 
b e e n p r e jud i ced by t h e a p p l i c a t i o n of t h e ru le t h a t t i m e c e a s e d to r u n 
d u r i n g t h e j ud i c i a l vaca t ion . It t h e r e f o r e d i smi s sed he r a p p e a l on po in t s 
of law. H o w e v e r , it m a d e no m e n t i o n in t he o p e r a t i v e provis ions of t he 
j u d g m e n t to t h e app l i ca t ion a p p e n d e d to t he a p p l i c a n t ' s a p p e a l for t h e 
r e s t o r a t i o n of m a t t e r s to t he p rev ious pos i t ion . 

2 1 . Af te r h e r a p p e a l to t h e C o u r t of C a s s a t i o n h a d b e e n d i smis sed , t h e 
a p p l i c a n t r e s u m e d t h e p r o c e e d i n g s she h a d c o m m e n c e d on 18 J u l y 1994 in 
t h e Nafpl ion C o u r t of A p p e a l . T h e h e a r i n g was fixed for 4 D e c e m b e r 1996. 

22. O n 6 F e b r u a r y 1997, in j u d g m e n t no. 94 /1997 , t he C o u r t of A p p e a l 
d i smis sed t h e a p p l i c a n t ' s app l i ca t ion for a n o r d e r r e s t o r i n g m a t t e r s to t h e 
p rev ious pos i t ion on t h e g r o u n d t h a t t h a t app l i ca t i on h a d a l r e a d y b e e n 
d i smis sed in s u b s t a n c e by j u d g m e n t no . 929 /1996 of t h e C o u r t of 
C a s s a t i o n . T h e a p p l i c a n t did not a p p e a l to t he C o u r t of C a s s a t i o n 
a g a i n s t t h a t j u d g m e n t . 

II. R E L E V A N T D O M E S T I C LAW 

23 . T h e r e l e v a n t Ar t i c l e of t h e 1975 C o n s t i t u t i o n p rov ides : 

Article 17 

"1. Property shall be proteeted by the State; rights deriving therefrom, however, may 
not be exercised contrary to the public interest. 

2. No one may be deprived of his property unless it is for the public benefit, which 
must be duly proved, in the circumstances and manner laid down by law and only after 
full compensation corresponding to the value of the expropriated property at the time of 
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ihc courl hearing on the provisional assessment of compensation. In cases in which an 
application is made for immediate final assessment of compensation, regard shall be 
had to the value of the expropriated properly at the time of the court hearing of the 
application. ... 

4. Compensation shall in all eases be assessed by the civil courts. A court may even 
make a provisional assessment of compensation after the person entitled has been heard 
or his attendance requested and, al its discretion, require such person to furnish an 
appropriate guarantee before receiving the compensation, in accordance with law. 

Until either Final or provisional compensation has been paid, all the rights of the 
owner shall remain intact, occupation of the properly being prohibited." 

T h e a s ses sed c o m p e n s a t i o n m u s t be pa id w i th in a yea r a n d a ha l f of 
pub l i ca t ion of t h e provis iona l a s s e s s m e n t o r d e r . If i m m e d i a t e final 
a s s e s s m e n t is s o u g h t , t h e final c o m p e n s a t i o n m u s t be paid w i t h i n a y e a r 
a n d a hal f of pub l i ca t i on of t he final a s s e s s m e n t by the cour t . 

24. A p a r t y to p r o c e e d i n g s m a y app ly for an o r d e r r e s t o r i n g m a t t e r s to 
t he p rev ious pos i t ion if it has b e e n u n a b l e to comply w i t h a t ime - l im i t as a 
r e su l t of a n act oiforce majeure (Art ic le 152 of t he C o d e of Civil P r o c e d u r e ) . 
Ar t ic le 154 of t h e C o d e lays down t h a t app l i ca t i ons for o r d e r s r e s t o r i n g 
m a t t e r s to t he p rev ious pos i t ion a r e m a d e to t h e cou r t before which the 
m a i n p r o c e e d i n g s a r e p e n d i n g a n d , if t h e r e is only one set of p r o c e e d i n g s , 
to t h e c o u r t wh ich has j u r i s d i c t i o n to d e t e r m i n e w h e t h e r t h e p r o c e d u r a l 
s t e p for wh ich t h e t ime- l imi t was i m p o s e d h a s b e e n t a k e n in t i m e . 

25 . T h e C o d e of Civil P r o c e d u r e (Art ic les 118 to 120 a n d Ar t ic le 566) 
lays down t h a t t h a t no t ices of a p p e a l on po in t s of law m u s t s t a t e t h e cour t 
to wh ich t h e a p p e a l is m a d e , t h e n a m e s a n d a d d r e s s e s of the p a r t i e s , t he 
p u r p o s e of t h e a p p e a l , t h e j u d g m e n t a p p e a l e d a g a i n s t , t he g r o u n d s of 
a p p e a l a n d w h e t h e r t h e a p p e a l is a g a i n s t all or p a r t of t he i m p u g n e d 
decis ion . T h e not ice of a p p e a l m u s t a lso be duly d a t e d a n d s igned . 
App l i ca t i ons for a n o r d e r r e s t o r i n g m a t t e r s to t h e p rev ious pos i t ion m u s t 
s t a t e t he r e a s o n s why t h e a p p l i c a n t has failed t o c o m p l y wi th t h e t i m e -
l imit and t h e ev idence on which it i n t e n d s to rely in s u p p o r t of i ts 
a l l ega t ions (Art ic le 155 of t h e C o d e of Civil P r o c e d u r e ) . 

26 . Ar t i c l e 11 of D e c r e e no . 26/6 of 10 J u l y 1944 prov ides t h a t t i m e 
shal l not r u n a g a i n s t t h e S t a t e d u r i n g the jud ic i a l v a c a t i o n , t h a t is to say 
from 1 J u l y to 15 S e p t e m b e r . 

27. Sec t ion 25 of L a w no . 2318/1995 lays down t h a t cour t bailiffs a r c 
civil s e r v a n t s (6 i jp6o to i A.etTOUQY°t "H vna\~kr\koi) w h o act as S t a t e 
r e p r e s e n t a t i v e s in t he p e r f o r m a n c e of t h e i r d u t i e s . 

28. U n d e r Ar t ic le 18 § 10 of Legis la t ive D e c r e e no. 797 /1971 , no a p p e a l 
lies aga ins t a dec is ion a s sess ing the provis ional un i t a m o u n t of 
c o m p e n s a t i o n . 
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THE LAW 

I. T H E G O V E R N M E N T ' S P R E L I M I N A R Y O B J E C T I O N S 

29. T h e G o v e r n m e n t r e p e a t e d t h e p r e l i m i n a r y ob jec t ions t h e y h a d 
prev ious ly r a i s ed on 6 J u l y 1998 in t h e i r w r i t t e n o b s e r v a t i o n s on t h e 
admiss ib i l i ty of t h e app l i ca t i on . 

30. T h e C o u r t observes t h a t it d i smis sed those ob jec t ions in its 
admiss ib i l i ty dec is ion of 25 M a y 1999. It does not cons ide r it n e c e s s a r y to 
r e - e x a m i n e t h e m . 

It m u s t t h e r e f o r e d i smiss t h e p r e l i m i n a r y ob jec t ions c o n c e r n e d . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

3 1 . T h e app l i can t a l l eged t h a t t h e r e h a d b e e n t h r e e v io la t ions of he r 
r igh t to a fair h e a r i n g . She re l i ed on Ar t ic le 6 § 1 of the C o n v e n t i o n , wh ich 
r e a d s : 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by [a] ... tribunal ..." 

M o r e pa r t i cu l a r ly , t he a p p l i c a n t c o m p l a i n e d , firstly, t h a t h e r 
a p p l i c a t i o n for a n a s s e s s m e n t of t h e final un i t a m o u n t for c o m p e n s a t i o n 
h a d b e e n d e c l a r e d i nadmis s ib l e by t h e Nafpl ion C o u r t of A p p e a l as be ing 
out of t i m e . She n o t e d in t h a t c o n n e c t i o n t h a t she h a d had to suffer t h e 
c o n s e q u e n c e s of a n e r r o r by a S t a t e r e p r e s e n t a t i v e in t h e exerc i se of his 
d u t i e s as a n officer of t h e cou r t . 

F u r t h e r , t h e a p p l i c a n t said t h a t none of t he c o u r t s h a d e x a m i n e d t h e 
m e r i t s of h e r a l l ega t i ons c o n c e r n i n g the ba i l i f f s e r ro r . T h u s , a l t h o u g h t h e 
C o u r t of C a s s a t i o n h a d s imply d i smi s sed h e r a p p e a l on po in t s of law 
a g a i n s t t h e decis ion of t h e a f o r e m e n t i o n e d C o u r t of A p p e a l w i t h o u t 
m a k i n g a n y r e f e r e n c e in t he o p e r a t i v e provis ions of i ts j u d g m e n t to t h e 
a p p l i c a t i o n a p p e n d e d to h e r no t ice of a p p e a l for a n o r d e r r e s t o r i n g 
m a t t e r s to t he p rev ious pos i t ion , t h e Nafpl ion C o u r t of A p p e a l h a d 
s u b s e q u e n t l y he ld t h a t t he a p p l i c a t i o n h a d a l r e a d y b e e n d i smi s sed by t h e 
C o u r t of C a s s a t i o n a n d did not e x a m i n e t h e m e r i t s of h e r c o m p l a i n t . 

T h e a p p l i c a n t c o m p l a i n e d lastly t h a t t h e ru le app l i ed by t h e Nafpl ion 
C o u r t of A p p e a l t h a t t i m e c e a s e d to r u n a g a i n s t t h e S t a t e d u r i n g t h e 
j ud i c i a l v a c a t i o n h a d in t h e i n s t a n t case c o n t r a v e n e d the pr inc ip le of 
e q u a l i t y of a r m s . She said t h a t , h a d t h a t ru l e b e e n app l i ed to h e r 
a p p l i c a t i o n for t h e final un i t a m o u n t for c o m p e n s a t i o n to be a s sessed , 
t h a t a p p l i c a t i o n would not have b e e n d e e m e d to have b e e n lodged 
o u t s i d e t h e s t a t u t o r y t ime - l im i t . 
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A. T h e d i s m i s s a l o f t h e a p p l i c a n t ' s a p p l i c a t i o n f o r a n o r d e r 
a s s e s s i n g t h e f ina l u n i t a m o u n t f o r c o m p e n s a t i o n 

32. T h e G o v e r n m e n t a f f i rmed t h a t th is c o m p l a i n t was u n f o u n d e d . T h e y 
e m p h a s i s e d at t h e o u t s e t t h a t cour t bailiffs w e r e not civil s e r v a n t s , bu t 
m e m b e r s of an i n d e p e n d e n t profess ion, j u s t like lawyers a n d a r c h i t e c t s . 
Accord ingly , cour t bailiffs d id not r e p r e s e n t t h e S t a t e a n d the S t a t e could 
no t be he ld r e spons ib l e for e r r o r s m a d e by t h e m in t h e cour se of t he i r 
d u t i e s . 

T h e G o v e r n m e n t a d d e d t h a t in civil p r o c e e d i n g s t h e o n u s was on the 
p a r t i e s to i n i t i a t e p r o c e d u r a l s t eps . C o n s e q u e n t l y , t h e a p p l i c a n t shou ld 
have e n s u r e d t h a t the bailiff she h a d i n s t r u c t e d se rved the d o c u m e n t in 
i ssue wi th in t he s t a t u t o r y t ime - l im i t . T h e ev idence in t h e case file d id not 
show t h a t she h a d t a k e n t h a t p r e c a u t i o n . 

3 3 . T h e app l i can t r ep l i ed t h a t cou r t bailiffs w e r e not j u s t p o s t m e n w h o 
s imply t e n d e d to t he d i s t r i b u t i o n of legal d o c u m e n t s . T h e y w e r e civil 
s e r v a n t s w h o u s e d a S t a t e seal a n d wore a n a r m b a n d b e a r i n g t h e a r m s of 
t he He l l en i c Repub l i c . T h e y w e r e e n t i t l e d to seek police a s s i s t an ce in the 
p e r f o r m a n c e of t he i r d u t i e s . T h e y w e r e t h e r e f o r e u n d e r an ob l iga t ion to 
se rve t h e d o c u m e n t s e n t r u s t e d to t h e m wi th all d u e d i l igence in t he i r 
capac i ty as S t a t e r e p r e s e n t a t i v e s . T h e a p p l i c a n t said t h a t in t h e p r e s e n t 
case she h a d i n s t r u c t e d S.I. t w e n t y - t h r e e days before t h e t ime- l imi t was 
d u e to e x p i r e , so t h a t he h a d h a d a m p l e t i m e to serve t h e d o c u m e n t 
w i th in t h e s t a t u t o r y t ime - l im i t . She t h e r e f o r e h a d h a d no r e a s o n to th ink 
t h a t t h e r e was a n y d a n g e r of t he a p p l i c a t i o n b e i n g se rved out of t i m e . 

34. T h e C o u r t cons ide r s t h a t Ar t ic le 6 § 1 s ecu re s to everyone t h e r ight 
to have any c la im r e l a t i n g to his civil r i g h t s and ob l iga t ions b r o u g h t before 
a cou r t or t r i b u n a l . T h i s " r igh t to a c o u r t " , of wh ich t h e r igh t of access is 
an a spec t , m a y be re l ied on by anyone w h o cons ide r s on a r g u a b l e g r o u n d s 
t h a t a n i n t e r f e r e n c e w i t h t h e exerc i se of his civil r i g h t s is un lawful and 
c o m p l a i n s t h a t h e or she h a s not h a d t h e possibi l i ty of s u b m i t t i n g t h a t 
c la im to a t r i b u n a l m e e t i n g t h e r e q u i r e m e n t s of Ar t ic le 6 § 1 ( see , a m o n g 
o t h e r a u t h o r i t i e s , Colder v. the United Kingdom, j u d g m e n t of 21 F e b r u a r y 
1975, Ser ies A no . 18, p . 18, § 36) . 

35 . O n t h e o t h e r h a n d , u n d e r t h e C o u r t ' s case- law, t he r igh t of access 
to a cour t is not a b s o l u t e a n d is subjec t to l i m i t a t i o n s p e r m i t t e d by 
imp l i ca t ion , in p a r t i c u l a r w h e r e t h e cond i t i ons of admiss ib i l i ty of an 
a p p e a l a r e c o n c e r n e d , since by its very n a t u r e it calls for r e g u l a t i o n by 
t h e S t a t e , wh ich enjoys a c e r t a i n m a r g i n of a p p r e c i a t i o n in th is r e g a r d . 
H o w e v e r , t h e s e l i m i t a t i o n s m u s t no t r e s t r i c t or r e d u c e a p e r s o n ' s access 
in such a w a y or to such a n e x t e n t t h a t t h e very e s sence of t h e r igh t is 
i m p a i r e d ; last ly, such l i m i t a t i o n s will not be c o m p a t i b l e wi th Ar t i c l e 6 § 1 
if t h e y do not p u r s u e a l e g i t i m a t e a i m or if t h e r e is not a r e a s o n a b l e 
r e l a t i o n s h i p of p r o p o r t i o n a l i t y b e t w e e n t h e m e a n s employed a n d t h e a i m 
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sough t to be ach ieved (see , a m o n g o t h e r a u t h o r i t i e s , Levages Prestations 
Services v. France, j u d g m e n t of 23 O c t o b e r 1996, Reports of Judgments and 
Decisions 1996-V, p. 1543, § 40) . 

36. In t h e p r e s e n t case , t h e a p p l i c a n t a l l eged t h a t a n e r r o r t h a t could 
not be a t t r i b u t e d to h e r h a d dep r ived he r of he r r ight to have a n 
app l i ca t i on for an o r d e r a s se s s ing t h e final un i t a m o u n t for c o m p e n s a t i o n 
e x a m i n e d by the G r e e k c o u r t s . 

37. T h e C o u r t r e i t e r a t e s t h a t it is not its t a sk to t a k e t h e p lace of t h e 
d o m e s t i c c o u r t s . It is p r i m a r i l y for t h e n a t i o n a l a u t h o r i t i e s , no tab ly t h e 
cou r t s , to resolve p r o b l e m s of i n t e r p r e t a t i o n of d o m e s t i c l eg i s la t ion (see 
Edificaciones March Gallego S.A. v. Spain , j u d g m e n t of 19 F e b r u a r y 1998, 
Reports 1998-1, p . 290, § 33) . T h i s app l i e s in p a r t i c u l a r to t he 
i n t e r p r e t a t i o n by c o u r t s of ru les of a p r o c e d u r a l n a t u r e such as t h e 
p r e s c r i b e d m a n n e r a n d p r e s c r i b e d t i m e for lodg ing a p p e a l s (see Pérez de 
Rada Cavanilles v. Spain, j u d g m e n t of 28 O c t o b e r 1998, Reports 1998-VIII, 
p . 3255 , § 43) . T h e C o u r t ' s role is conf ined to a s c e r t a i n i n g w h e t h e r t h e 
effects of such a n i n t e r p r e t a t i o n a r e c o m p a t i b l e w i t h t h e C o n v e n t i o n . 

38 . F u r t h e r , t he C o u r t r e i t e r a t e s t h a t whi le Ar t i c l e 6 of t h e 
C o n v e n t i o n does not c o m p e l t h e C o n t r a c t i n g S t a t e s to set u p c o u r t s of 
a p p e a l or of c a s sa t i on , a S t a t e wh ich does i n s t i t u t e such cou r t s is 
r e q u i r e d t o e n s u r e t h a t p e r s o n s a m e n a b l e to t h e law shal l enjoy before 
t h e s e c o u r t s t h e f u n d a m e n t a l g u a r a n t e e s c o n t a i n e d in Ar t ic le 6 (see , 
a m o n g o t h e r a u t h o r i t i e s , Delcourt v. Belgium, j u d g m e n t of 17 J a n u a r y 
1970, Ser ies A no. 11, pp . 13-15, § 25) . 

39 . In t he i n s t a n t case , t h e C o u r t no t e s t h a t t he a p p l i c a n t was 
p e n a l i s e d by t h e dec is ion of t h e C o u r t of A p p e a l in its j u d g m e n t 
no. 357 /1994 to d e c l a r e t he a p p l i c a t i o n i n a d m i s s i b l e owing to an e r r o r in 
service . It cons ide r s t h a t the a p p l i c a n t c a n n o t be held r e spons ib l e for t h a t 
e r r o r s ince , as t h e d o m e s t i c l eg i s la t ion r e q u i r e s cou r t d o c u m e n t s to be 
se rved by cour t bailiffs, t he a r r a n g e m e n t s for such service a r e p r i m a r i l y 
t h e l a t t e r ' s respons ib i l i ty . T h e C o u r t c a n n o t accep t t h a t bailiffs a r e no t 
a c t i n g as publ ic S t a t e r e p r e s e n t a t i v e s in t h e exe rc i se of t he i r d u t i e s . 

B . T h e d i s m i s s a l o f t h e a p p l i c a n t ' s a p p l i c a t i o n f o r a n o r d e r 
" r e s t o r i n g m a t t e r s t o t h e p r e v i o u s p o s i t i o n " 

40. T h e G o v e r n m e n t af f i rmed t h a t t he c o u r t s t h a t d e a l t w i th t h e case 
h a d no t o m i t t e d to e x a m i n e the a p p l i c a n t ' s app l i ca t i on for an o r d e r 
r e s t o r i n g m a t t e r s to t h e p rev ious pos i t ion . 

4 1 . T h e a p p l i c a n t m a i n t a i n e d t h a t she h a d b e e n d e n i e d access to t he 
c o u r t s to have t h a t app l i ca t i on e x a m i n e d . 

42. T h e C o u r t no t e s t h a t n e i t h e r the Nafpl ion C o u r t of A p p e a l no r t h e 
C o u r t of C a s s a t i o n e x a m i n e d the m e r i t s of t h e a p p l i c a n t ' s app l i ca t ion for 
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a n o r d e r r e s t o r i n g m a t t e r s t o t he p rev ious pos i t ion , wh ich , if successful , 
wou ld have a l lowed the p r o c e e d i n g s for a final a s s e s s m e n t to c o m m e n c e . 

4 3 . T h e C o u r t no t e s in p a r t i c u l a r t h a t t h e C o u r t of C a s s a t i o n d e c l a r e d 
t h e app l i ca t i on in issue i nadmis s ib l e on t h e g r o u n d t h a t t he a p p l i c a n t had 
failed to s t a t e in he r a p p e a l on po in t s of law t h e ev idence on which she 
i n t e n d e d to re ly in s u p p o r t of h e r a l l e g a t i o n t h a t t h e bailiff h a d m a d e a 
m i s t a k e . Howeve r , t he C o u r t no tes t h a t t h e a p p l i c a n t d id in fact s t a t e in 
h e r app l i ca t i on t h a t t h e ba i l i f f s m i s t a k e was a p p a r e n t f rom the w o r d i n g of 
t h e affidavit of service, in wh ich he s t a t e d t h a t t h e d o c u m e n t se rved was a 
no t ice of a p p e a l a g a i n s t t h e C o u r t of F i rs t I n s t a n c e ' s decis ion no . 37 /1993 
(see p a r a g r a p h 16 above) . In add i t i on , t h e C o u r t obse rves t h a t in h e r 
w r i t t e n s u b m i s s i o n s t h e a p p l i c a n t p r o d u c e d to t h e C o u r t of C a s s a t i o n a 
sworn affidavit in wh ich the bailiff a c k n o w l e d g e d his m i s t a k e . M o r e o v e r , 
she m a d e d e t a i l e d s u b m i s s i o n s on t h a t po in t (see p a r a g r a p h 19 above) . 
Even a s s u m i n g t h a t t h e app l i can t failed to comply s t r ic t ly wi th t h e ru les 
laid down by the C o d e of Civil P r o c e d u r e for m a k i n g a n app l i ca t i on for an 
o r d e r r e s t o r i n g m a t t e r s to t h e p rev ious pos i t ion , t he C o u r t c a n n o t accep t 
t h a t t he p r o c e d u r e followed by the C o u r t of C a s s a t i o n shou ld be so rigidly 
fo rmal . 

44. T h e C o u r t of A p p e a l d id not e x a m i n e t he app l i ca t i on e i t h e r , as it 
cons ide r ed t h a t it h a d a l r e a d y been d i smi s sed by the C o u r t of C a s s a t i o n , 
even t h o u g h the o p e r a t i v e provis ions of t h e C o u r t of C a s s a t i o n ' s j u d g m e n t 
c o n t a i n e d no r e f e r ence to it. T h e C o u r t can bu t no t e t h a t t h e a p p l i c a n t 
was pu t in a n imposs ib le pos i t ion : a l t h o u g h she h a d app l i ed t o two 
dif ferent c o u r t s , n e i t h e r h a d e x a m i n e d t h e m e r i t s of h e r app l i ca t i on . 

C. T h e r u l e t h a t t i m e c e a s e s t o r u n a g a i n s t t h e S t a t e d u r i n g t h e 
j u d i c i a l v a c a t i o n 

45 . T h e G o v e r n m e n t obse rved t h a t t h e S t a t e is r e p r e s e n t e d jud ic ia l ly 
by a S t a t e body, n a m e l y t h e S t a t e Lega l C o u n c i l , whose s taff t a k e t he i r 
a n n u a l hol idays as r e q u i r e d d u r i n g the j ud i c i a l vaca t i on pe r iod . T h u s , 
d u r i n g t h a t pe r iod , t h e S t a t e func t ioned wi th a r e d u c e d staff. L i t i g a n t s 
a n d t he i r r e p r e s e n t a t i v e s , on t he o t h e r h a n d , w e r e free to dec ide on t he i r 
hol iday pe r iods a n d to de fend t h e i r i n t e r e s t s effectively d u r i n g such 
pe r iods . It was t h e r e f o r e r igh t t h a t t i m e shou ld not r u n a g a i n s t t h e S t a t e 
d u r i n g the judicial vaca t ion . 

46 . T h e a p p l i c a n t rep l ied t h a t it was prec i se ly b e c a u s e t he S t a t e Lega l 
Counc i l was a S t a t e body t h a t c o n t i n u i t y of service was a s s u r e d , even 
d u r i n g t h e jud ic i a l vaca t i on . She sa id t h a t , l ike a g e n t s of t h e S t a t e , 
l i t igan t s a n d t h e i r lawyers took the i r hol idays in t h e s u m m e r . 

47 . T h e C o u r t r e i t e r a t e s t h a t t h e p r inc ip le of e q u a l i t y of a r m s is p a r t 
of t h e wide r concep t of a fair h e a r i n g . It impl ies t h a t e a c h p a r t y m u s t be 
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afforded a r e a s o n a b l e o p p o r t u n i t y to p r e s e n t his case u n d e r cond i t i ons 
t h a t do no t p lace h i m at a s u b s t a n t i a l d i s a d v a n t a g e vis-a-vis his o p p o n e n t 
(see Dombo Beheer B.V. v. the Netherlands, j u d g m e n t of 27 O c t o b e r 1993, 
Se r i e s A no . 274, p . 19, § 33) . 

48 . In t he i n s t a n t case , t h e C o u r t obse rves t h a t , h a d t i m e ceased to r u n 
a g a i n s t t h e a p p l i c a n t also, h e r a p p l i c a t i o n for t h e a s s e s s m e n t of t h e final 
un i t a m o u n t for c o m p e n s a t i o n would not have b e e n d e e m e d to be o u t s i d e 
t h e s t a t u t o r y t i m e - l i m i t . It acco rd ing ly finds t h a t she was a t a s u b s t a n t i a l 
d i s a d v a n t a g e c o m p a r e d to t h e S t a t e . 

D . C o n c l u s i o n 

49. In t he l ight of t h e fo rego ing c o n s i d e r a t i o n s (see A to C above ) , t he 
C o u r t cons ide r s t h a t t h e a p p l i c a n t suffered a d i s p r o p o r t i o n a t e h i n d r a n c e 
in h e r r igh t of access t o a cou r t a n d t h a t , accord ingly , t he essence of h e r 
r igh t to a cour t h a s b e e n i m p a i r e d . In add i t i on , t h e C o u r t cons ide r s t h a t 
t h e r e h a s b e e n a fa i lure to c o m p l y wi th t h e p r inc ip le of e q u a l i t y of a r m s . 

C o n s e q u e n t l y , t h e r e h a s b e e n a v io la t ion of Ar t ic le 6 § 1 of t h e 
C o n v e n t i o n . 

III. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N 
V E N T I O N T A K E N IN C O N J U N C T I O N W I T H A R T I C L E 14 

50. T h e a p p l i c a n t c o m p l a i n e d t h a t t h e fact t h a t t i m e ceased to r u n 
a g a i n s t t h e S t a t e d u r i n g t h e j u d i c i a l vaca t i on m e a n t t h a t she had b e e n 
d i s c r i m i n a t e d a g a i n s t in t h e exerc i se of h e r r igh t to a fair h e a r i n g 
g u a r a n t e e d by Ar t i c l e 6 § 1 of t h e C o n v e n t i o n , in b r e a c h of Ar t ic le 14 of 
t h e C o n v e n t i o n , wh ich provides : 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

5 1 . H a v i n g r e g a r d to its finding in p a r a g r a p h 49 above , t he C o u r t 
cons ide r s it u n n e c e s s a r y to dec ide th i s c o m p l a i n t . 

IV. A L L E G E D V I O L A T I O N O F A R T I C L E 1 O F P R O T O C O L No. 1 

52. T h e a p p l i c a n t a l l eged a v io la t ion of Ar t i c l e 1 of Pro tocol No . 1, 
wh ich r e a d s : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 
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The preceding provisions shall not, however, in anyway impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

53 . T h e G o v e r n m e n t a f f i rmed t h a t , h a v i n g r e g a r d to t h e m a r g i n of 
a p p r e c i a t i o n left to t h e n a t i o n a l a u t h o r i t i e s u n d e r t h a t provis ion , t he 
c o m p e n s a t i o n assessed by t h e d o m e s t i c c o u r t s was r e a s o n a b l y in l ine wi th 
t h e va lue of t he e x p r o p r i a t e d p r o p e r t y . 

54. T h e a p p l i c a n t c o m p l a i n e d t h a t she h a d b e e n dep r ived of h e r 
possess ions w i t h o u t r ece iv ing full a n d fair c o m p e n s a t i o n in e x c h a n g e . 
She m a i n t a i n e d t h a t t h e c o m p e n s a t i o n she had rece ived r e p r e s e n t e d only 
a q u a r t e r of t h e va lue of h e r p r o p e r t y . 

55 . T h e C o u r t r e i t e r a t e s t h a t a n i n t e r f e r e n c e w i t h t he r igh t t o t h e 
peaceful e n j o y m e n t of possess ions m u s t s t r ike a "fair b a l a n c e " b e t w e e n 
t h e d e m a n d s of t he g e n e r a l i n t e r e s t of t h e c o m m u n i t y a n d the 
r e q u i r e m e n t s of t h e p r o t e c t i o n of t he ind iv idua l ' s f u n d a m e n t a l r i gh t s 
(see , a m o n g o t h e r a u t h o r i t i e s , Sporrong and Lbnnroth v. Sweden, j u d g m e n t 
of 23 S e p t e m b e r 1982, Ser ies A no. 52, p . 26, § 69) . C o m p e n s a t i o n t e r m s 
u n d e r t he r e l e v a n t l eg i s la t ion a r e m a t e r i a l to t he a s s e s s m e n t w h e t h e r t he 
c o n t e s t e d m e a s u r e r e s p e c t s t he r e q u i s i t e fair b a l a n c e a n d , no tab ly , 
w h e t h e r it does no t i m p o s e a d i s p r o p o r t i o n a t e b u r d e n on the a p p l i c a n t s . 
In th is c o n n e c t i o n , t he t a k i n g of p r o p e r t y w i t h o u t p a y m e n t of a n a m o u n t 
r e a s o n a b l y r e l a t e d to i ts va lue will n o r m a l l y c o n s t i t u t e a d i s p r o p o r t i o n a t e 
i n t e r f e r e n c e t h a t c a n n o t be c o n s i d e r e d jus t i f i ab le u n d e r Ar t i c l e 1 of 
P ro toco l N o . 1 (see The Holy Monasteries v. Greece, j u d g m e n t of 9 D e c e m b e r 
1994, Ser ies A no . 301-A, p. 35 , § 71). 

56 . In t h e i n s t a n t case , t h e C o u r t n o t e s t h a t t h e c o m p e n s a t i o n for t h e 
e x p r o p r i a t i o n was assessed in t h e s u m of G R D 30,000,000, the G r e e k S t a t e 
hav ing a r g u e d before t h e d o m e s t i c c o u r t s t h a t t he b u i l d i n g was in very 
poor cond i t ion a n d a " r u i n " . H o w e v e r , t h e a p p l i c a n t p r o d u c e d to t he 
C o u r t a n e x p e r t r e p o r t d a t e d 24 F e b r u a r y 1993 f rom t h e M i n i s t r y of 
C u l t u r e d e s c r i b i n g h e r b u i l d i n g as "a typical e x a m p l e of t u rn -o f - the -
c e n t u r y b o u r g e o i s a r c h i t e c t u r e " a n d cer t i fy ing it to be in very good 
cond i t ion . She also p r o d u c e d a r e p o r t by a v a l u e r d a t e d 2 Apr i l 1993 in 
which t h e p r o p e r t y ( t he l and a n d t h e bu i ld ing) was v a l u e d at 
G R D 117,088,000 and a cer t i f ica te f rom t h e S p a r t a T o w n Counc i l , which , 
in 1990 h a d d e c i d e d to p u r c h a s e the b u i l d i n g wi th a view to i n s t a l l i ng p a r t 
of i ts services t h e r e . T h e m a y o r n o t e d t h a t " d e s p i t e i ts h igh cost , t h e 
bu i ld ing in q u e s t i o n h a d b e e n chosen b e c a u s e of i ts c e n t r a l loca t ion a n d 
its spec ia l a r c h i t e c t u r a l a n d a e s t h e t i c i n t e r e s t " . T h a t p u r c h a s e did not 
t a k e p lace as t h e e x p r o p r i a t i o n was o r d e r e d shor t ly a f t e r w a r d s . T h e final 
d o c u m e n t p r o d u c e d by t h e a p p l i c a n t was a v a l u e r ' s r e p o r t d a t e d 25 J u n e 
1999 in wh ich t h e v a l u e r cer t i f ied u n d e r o a t h before t h e S p a r t a Di s t r i c t 
C o u r t t h a t t h e t h e n c u r r e n t va lue of t h e p r o p e r t y was G R D 147,522,400. 
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57. In the l ight of t h a t ev idence , t he C o u r t cons ide r s t h a t t h e a p p l i c a n t 
h a s d i s c h a r g e d t h e b u r d e n of showing t h a t t he c o m p e n s a t i o n for 
e x p r o p r i a t i o n a s se s sed by the d o m e s t i c c o u r t s d id no t b e a r a r e a s o n a b l e 
r e l a t i o n s h i p to t h e va lue of h e r p r o p e r t y . 

C o n s e q u e n t l y , t h e r e has b e e n a v io la t ion of Ar t ic le 1 of P ro toco l No . 1. 

V. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

58. Ar t i c l e 41 of t h e C o n v e n t i o n p rov ides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

59. T h e a p p l i c a n t c l a i m e d by way of p e c u n i a r y d a m a g e 90,000,000 
d r a c h m a s ( G R D ) ( "pr inc ipa l a m o u n t " ) , b e i n g the di f ference b e t w e e n t h e 
a m o u n t she h a d c l a i m e d in t h e d o m e s t i c c o u r t s as c o m p e n s a t i o n for 
t h e e x p r o p r i a t i o n ( G R D 120,000,000) a n d t h e a m o u n t she was pa id 
( G R D 30,000,000) . She also c l a i m e d the s u m she would have received 
in i n t e r e s t if she h a d inves ted t h e p r inc ipa l a m o u n t in T r e a s u r y b o n d s . 
T h a t s u m c a m e to G R D 79,203,627 on a n i n v e s t m e n t f rom 30 Apr i l 1993 
( d a t e of t h e dec is ion of t h e S p a r t a C o u r t of F i rs t I n s t a n c e ) a n d to 
G R D 57,925,150 on an i n v e s t m e n t from 29 J u n e 1994 (da t e of t h e 
j u d g m e n t of t h e Nafpl ion C o u r t of A p p e a l ) . In t h e a l t e r n a t i v e , t he 
a p p l i c a n t s o u g h t r e s t i t u t i o n of h e r p r o p e r t y and , if r e s t i t u t i o n was 
g r a n t e d , a to ta l of G R D 65,066,900, b e i n g the s u m she would have 
rece ived h a d she let h e r h o u s e a n d s u b s e q u e n t l y inves t ed t h e r e n t in 
T r e a s u r y b o n d s . 

Las t ly , t he a p p l i c a n t c l a i m e d G R D 10,000,000 for n o n - p e c u n i a r y 
d a m a g e . 

60. T h e G o v e r n m e n t did no t accep t t h a t t h e e x p r o p r i a t e d bu i ld ing was 
in good cond i t ion a n d c o n s i d e r e d t h a t t h e a p p l i c a n t ' s c la ims w e r e 
e x a g g e r a t e d . T h e y p r o d u c e d a d o c u m e n t d a t e d 29 O c t o b e r 1999 from 
t h e B y z a n t i n e A n t i q u i t i e s M a n a g e m e n t Office (Ecboota Bu^avxLVoáv 
AQxatOTTjTCOv), a t t e s t i n g t h a t t he to ta l cost of r e p a i r s to t h e roof of t h e 
b u i l d i n g c a m e to G R D 13,500,000 a n d the overal l cost of i ts r enova t i on 
a n d convers ion in to a m u s e u m to G R D 250,000,000. 

6 1 . T h e C o u r t c a n n o t s p e c u l a t e on t h e profi t t h e a p p l i c a n t would have 
m a d e by inves t ing t h e s u m she h a d c l a i m e d in t h e d o m e s t i c c o u r t s . 
H o w e v e r , in t h e l ight of t h e f ind ing in p a r a g r a p h 57 above a n d t h e 
d o c u m e n t s wh ich the a p p l i c a n t h a s p r o d u c e d r e g a r d i n g t h e v a l u a t i o n of 
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he r p r o p e r t y (see p a r a g r a p h 9 above , no t e 1), it cons ide r s it r e a s o n a b l e to 
a w a r d he r G R D 90,000,000 for p e c u n i a r y d a m a g e , b e i n g the full v a l u a t i o n 
pr ice ( G R D 120,000,000) less t h e s u m a l r e a d y pa id to h e r p u r s u a n t to t he 
decis ion of t h e S p a r t a C o u r t of Firs t I n s t a n c e ( G R D 30,000,000) . 

As to n o n - p e c u n i a r y d a m a g e , t he fact t h a t t he p r o c e e d i n g s w e r e un fa i r 
a n d the apj j l icant was not pa id r e a s o n a b l e c o m p e n s a t i o n m a y r e a s o n a b l y 
be s u p p o s e d to have c a u s e d her a n x i e t y a n d t ens ion . R u l i n g on a n 
e q u i t a b l e bas i s , as r e q u i r e d by Ar t ic le 41 of t h e C o n v e n t i o n , t h e C o u r t 
a w a r d s h e r G R D 3,000,000 u n d e r th is h e a d . 

B . C o s t s a n d e x p e n s e s 

62. T h e a p p l i c a n t , w h o was re ja resented by a lawyer before t h e 
C o m m i s s i o n a n d t h e C o u r t , c l a i m e d G R D 6,710,000 for l awyers ' fees a n d 
s u n d r y cos ts i n c u r r e d in t he p r o c e e d i n g s before t he d o m e s t i c c o u r t s a n d 
t h e C o n v e n t i o n i n s t i t u t i o n s . 

63 . T h e G o v e r n m e n t did no t m a k e any submis s ion on this po in t . 
64. H a v i n g r e g a r d to t he fact t h a t a v io la t ion was found in r e spec t of all 

a s p e c t s of t h e d i s p u t e , t h e C o u r t a w a r d s t h e s u m c l a i m e d in full. 

C. D e f a u l t i n t e r e s t 

65 . A c c o r d i n g to t he i n f o r m a t i o n ava i lab le to t he C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t ajDplicable in G r e e c e a t t h e d a t e of a d o p t i o n of t h e jaresent 
j u d g m e n t is 6% p e r a n n u m . 

FOR THESE REASONS, THE C O U R T UNANIMOUSLY 

1. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y ob jec t ions ; 

2. Holds t h a t t h e r e has b e e n a v io la t ion of Ar t i c l e 6 § 1 of t he C o n v e n t i o n ; 

3. Holds t h a t it is u n n e c e s s a r y to dec ide t he c o m p l a i n t u n d e r Ar t i c l e 14 of 
the C o n v e n t i o n ; 

4. Holds t h a t t h e r e has b e e n a v io la t ion of Ar t ic le 1 of Pro tocol No . 1; 

5. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the apj^licant, wi th in t h r e e 
m o n t h s from the d a t e on which t h e j u d g m e n t b e c o m e s final a cco rd ing 
to Ar t i c l e 44 § 2 of t h e C o n v e n t i o n , G R D 90,000,000 (n ine ty mil l ion 
d r a c h m a s ) in respec t of p e c u n i a r y d a m a g e , G R D 3,000,000 ( t h r e e 
mil l ion d r a c h m a s ) in respect of n o n - p e c u n i a r y d a m a g e a n d 
G R D 6,710,000 (six mil l ion seven h u n d r e d a n d t en t h o u s a n d 
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d r a c h m a s ) in r e spec t of cos ts a n d e x p e n s e s , p lus a n y v a l u e - a d d e d t a x 
t h a t m a y be c h a r g e a b l e ; 
(b) t h a t s imp le i n t e r e s t a t a n a n n u a l r a t e of 6% shal l be payab le f rom 
t h e exp i ry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

6. Dismisses t h e r e m a i n d e r of t h e a p p l i c a n t ' s c la im for j u s t sa t i s fac t ion . 

D o n e in F r e n c h , a n d not i f ied in w r i t i n g on 11 J a n u a r y 2 0 0 1 , p u r s u a n t to 
R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

Er ik F R I B E R G H 
Sec t ion R e g i s t r a r 

A n d r ä s BAKA 
P r e s i d e n t 
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SUMMARY' 

Refusal of planning permiss ion for Gypsy to station mobile home 
permanently on her own land 

Article 8 

Home - Private life - Family life - Refusal of planning permission for Gypsy to station mobile 
home permanently on her own land — Gypsy lifestyle — Interference — Protection of the rights and 
freedoms of others - Necessary in a democratic society - Planning policy - Margin of 
appreciation - Protection of the environment - Protection of minorities - Positive obligations 
- Establishment of home in violation of the law - Availability of suitable alternative 
accommodation - Relevant and sufficient reasons — Proportionality 

* 
* * 

The applicant, a Gypsy by birth, bought a piece of land in 1985 with the intention of 
living on it with her family in a mobile home. The land was within a local authority 
district which did not have any official Gypsy site. The applicant and her family 
moved on to the land and applied for planning permission. In September 1986 the 
District Council ("the Council") refused the application and served enforcement 
notices, against which the applicant appealed. In July 1987 a public inquiry was 
held by an inspector appointed by the Department of the Environment, who 
dismissed the applicant's appeal. The land being in the Metropolitan Green Belt, 
he considered that the national and local planning policies should override the 
needs of the applicant. Since there was no official Gypsy site in the district, the 
applicant and her family were given fifteen months to move from their land, the 
Council having stated that a suitable location was being sought and that they 
would be able to move to a new official site within a year. However, when the 
period expired, the applicant and her family remained on the site as they had 
nowhere else to go. The Council served summonses on the applicant and her 
husband for failure to comply with an enforcement notice and on two occasions 
fines were imposed on them. To avoid further court action, the applicant and her 
family returned lo a nomadic life. The applicant made two unsuccessful 
applications to build a bungalow on her land and in August 1992 the family 
returned to their land in a caravan. Enforcement notices were issued by the 
Council in March 1993. The applicant appealed and another planning inquiry was 
held. In March 1994 the inspector dismissed the appeal. He referred to the fact 
that Structure Plan policies presumed against planning permission in the Green 
Belt, except in very strong circumstances, for the construction of new buildings, 
including residential caravans, and considered that none of the proposed 
developments could properly and reasonably be regarded as appropriate. 

1. This summary by the Registry does not bind the Court. 
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Held 

(1) Article 8: The applicant's occupation of her caravan was an integral part of her 
ethnic identity as a Gypsy, reflecting the long tradition of that minority of 
following a travelling lifestyle, even though many Gypsies no longer lived a wholly 
nomadic existence. Measures affecting the stationing of the applicant's caravans 
therefore had an impact going beyond the right to respect for her home. Her right 
to respect for her private and family life was also at issue. The decisions of the 
planning authorities and the measures of enforcement taken constituted an 
interference with these rights. It was not contested that the measures were in 
accordance with the law and pursued the legitimate aim of protecting the rights 
of others through preservation of the environment. It remained to be determined 
whether the interference was necessary in a democratic society. 
As regards general principles, the exercise of discretion involving a multi tude of 
local factors being inherent in the choice or implementation ol planning policies, 
the national authorities in principle enjoy a wide margin of appreciation, although 
it remains open to the Court to conclude that there has been a manifest error of 
appreciation by the national authorities. In that connection, the procedural 
safeguards available will be especially relevant. As regards the Gypsy lifestyle, 
while there may be said to be an emerging international consensus amongst 
Contracting States recognising special needs of minorities and an obligation to 
protect their security, identity and lifestyle, it is not sufficiently concrete for any 
guidance to be derived as to the conduct or s tandards which Contracting States 
consider desirable in any particular situation. Moreover, the complexity and 
sensitivity of the issues involved in policies balancing the interests of the general 
population, in particular with regard to environmental protection, and the 
interests of a minority with possibly conflicting requirements render the Court 's 
role a strictly supervisory one. Although the fact of belonging to a minority with a 
traditional lifestyle different from that of the majority does not confer an 
immunity from general laws intended to safeguard the assets of the community 
as a whole, such as the environment, it may have an incidence on the manner in 
which such laws are to be implemented. The vulnerable position of the Gypsy 
minority means that some special consideration should be given to its needs and 
its different lifestyle both in the relevant regulatory planning framework and in 
arriving at decisions in particular cases. To this extent, there is a positive 
obligation on the Contracting States by virtue of Article 8 to facilitate the Gypsy-
way of life. Gypsies were in principle at liberty to camp on any caravan site which 
had planning permission and in that respect they were not t reated worse than non-
Gypsies. It appeared that the provision of an adequate number of acceptable and 
affordable sites had not been achieved, but the decision not to allow the applicant's 
family to occupy land where they wished to install their caravan did not in itself 
constitute a violation of Article 8. This would be tantamount to imposing on 
Contract ing States an obligation to make available to the Gypsy community an 
adequate number of suitably cepjipped sites and Article 8 could not be 
interpreted as implying such a far-reaching positive obligation. Article 8 does not 
in terms recognise a right to be provided with a home, nor does any of the 
jurisprudence of the Court acknowledge such a right. The issue to be determined 
was therefore whether the particular circumstances of the case disclosed a 
violation of the applicant's right to respect for her home. Where a dwelling has 
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been established without the planning permission needed under the national law, 
there is a conflict of interest between the right of the individual to respect for his or 
her home and the right of others in the community to environmental protection. 
When considering whether a requirement that the individual leave his or her home 
is proportionate to the legitimate aim pursued, it is highly relevant whether the 
home was established lawfully, and the Court will be slow to grant protection to 
those who, in conscious defiance of the prohibitions of the law, establish a home on 
an environmentally protected site. A further relevant consideration is that the 
interference will be more serious if no alternative accommodation is available; 
the more suitable the alternative accommodation is, the less serious the 
interference. The evaluation of the suitability of alternative accommodation will 
involve a consideration of, on the one hand, the particular needs of the person 
concerned and, on the other hand, the rights of the local community to 
environmental protection. A wide margin of appreciation is left to national 
authorities, evidently better placed to make the requisite assessment. 
In the present case, the applicant did not wish to pursue an itinerant lifestyle and 
moved on to her land in her caravans without obtaining the prior planning 
permission which she knew was necessary to render that occupation lawful. In 
accordance with the applicable procedures, her appeals against refusal of 
planning permission and enforcement notices were conducted in two public 
inquiries by qualified independent experts. There were strong environmental 
reasons for the refusal of planning permission and the applicant's personal 
circumstances were taken into account in the decision-making process. It was 
acknowledged during the procedure that there were no vacant sites immediately 
available in the county. However, whether suitable sites were available to the 
applicant during the long period of grace given to her was dependent upon her 
requirements and she had not provided any information as to her financial 
situation or the qualities a site should have in order to be suitable, or as to her 
efforts to find alternative sites. Article 8 does not necessarily go so far as to allow 
individuals' preferences as to their place of residence to override the general 
interest. In the circumstances, proper regard was given to the applicant's 
predicament both under the terms of the regulatory framework and by the 
responsible planning authorities when exercising their discretion in relation to 
the particular circumstances of her case. The authorit ies ' decisions were based on 
reasons which were relevant and sufficient to justify the interferences with the 
exercise of the applicant's rights. The humanitar ian considerations which might 
have supported another outcome at national level could not be used as the basis 
for a finding by the Court which would be tantamount to exempting the applicant 
from the implementation of the national planning laws and obliging governments 
to ensure that every Gypsy family has available for its use accommodation 
appropriate to its needs. Fur thermore , the effect of these decisions could not on 
the facts of the case be regarded as disproportionate to the legitimate aim pursued. 
Conclusion: no violation (ten votes to seven). 
(2) Article 1 of Protocol No. 1: For the same reasons as those given under Article 8, 
any interference with the applicant's peaceful enjoyment of her property was 
proportionate and struck a fair balance in compliance with the requirements of 
Article 1 of Protocol No. 1. 
Conclusion: no violation (unanimously). 
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(3) Article 6: In the specialised area of town-planning law, full review of the facts 
may not be required by Article 6. In the present case, the scope of review of the 
High Court , available to the applicant after a public procedure before an inspector, 
was sufficient to comply with Article 6. It enabled a decision to be challenged on 
the basis that it was perverse, irrational, had no basis on the evidence or had been 
made with reference to irrelevant factors or without regard to relevant factors. 
This could be regarded as affording adequate judicial control of the 
administrative decisions in issue. 
Conclusion: no violation (unanimously). 
(4) Article 14: Having regard to the findings under Article 8 that any interference 
with the applicant's rights was proportionate to the legitimate aim of preservation 
of the environment, there was no discrimination contrary to Article 14 or any lack 
of objective and reasonable justification for the measures taken against the 
applicant. 

Conclusion: no violation (unanimously). 
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I n t h e c a s e o f C h a p m a n v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s , s i t t i ng as a G r a n d C h a m b e r 

c o m p o s e d of t he following j u d g e s : 
M r L. Wl l .DHABER, President, 

M r J . - P . C O S T A , 

M r A. P A S T O R R I D R U E J O , 

M r G . B O N E L L O , 

M r P . KURTS, 

M r R. T Ü R M E N , 

M r s F . T U L K E N S , 

M r s V. STRAZNICKA, 

M r P . L O R E N Z E N , 

M r M . FlSCHBACH, 

M r V. B U T K E V Y C H , 

M r J . CASADEVALL, 

M r s H . S . G R E W . , 

M r A . B . BAKA, 

M r s S . B O T O U C H A R O V A , 

M r M. U G R E K H E L I D Z E , 

Lord J u s t i c e ScHiEMANN, ad hoc judge, 
a n d also of M r M . DE SALVIA, Registrar, 

H a v i n g d e l i b e r a t e d in p r i v a t e on 24 M a y a n d 29 N o v e m b e r 2000, 
Del ivers t he following j u d g m e n t , wh ich was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

PROCEDURE 

1. T h e case w a s r e f e r r ed to t h e C o u r t , in a c c o r d a n c e w i t h t h e provis ions 
app l i cab le p r io r to t he e n t r y in to force of Pro toco l No . 1 1 to t he C o n v e n t i o n 
for t h e P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " the 
C o n v e n t i o n " ) 1 , by t he E u r o p e a n C o m m i s s i o n of H u m a n R i g h t s ( " the 
C o m m i s s i o n " ) on 30 O c t o b e r 1999 a n d by t h e U n i t e d K i n g d o m 
G o v e r n m e n t ( " the G o v e r n m e n t " ) on 10 D e c e m b e r 1999 (Art icle 5 § 4 of 
Pro toco l N o . 11 a n d f o r m e r Ar t i c l e s 47 a n d 4 8 of t h e C o n v e n t i o n ) . 

2. T h e case o r i g i n a t e d in an app l i ca t i on (no. 27238/95) a g a i n s t t h e 
U n i t e d K i n g d o m of G r e a t Br i t a in a n d N o r t h e r n I r e l a n d lodged wi th t he 
C o m m i s s i o n u n d e r f o r m e r Ar t ic le 25 of t h e C o n v e n t i o n by a Br i t i sh 
c i t izen , M r s Sally C h a p m a n ( " the a p p l i c a n t " ) , on 31 M a y 1994. 

3 . T h e appl ican t a l leged tha t p l a n n i n g a n d e n f o r c e m e n t m e a s u r e s t a k e n 
aga ins t he r in respec t of he r occupa t ion of h e r land in h e r c a r a v a n s viola ted 
he r r ight to respec t for h e r h o m e and he r p r iva te and family life c o n t r a r y to 

1. Note by the Registry. Protocol No. 11 came into force on 1 November 1998. 
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Art ic le 8 of t he Conven t i on . She compla ined t h a t t he se a lso disclosed a n 
in t e r f e r ence wi th t he peaceful en joyment of h e r possessions c o n t r a r y to 
Art ic le 1 of Protocol No. 1 a n d t h a t she had no effective access to cou r t to 
cha l l enge t he decis ions t a k e n by the p l a n n i n g a u t h o r i t i e s c o n t r a r y t o 
Ar t ic le 6 of the Conven t ion . She fu r the r c o m p l a i n e d t h a t she was subjec ted 
to d i sc r imina t ion as a Gypsy c o n t r a r y to Art ic le 14 of t he Conven t i on . 

4. T h e C o m m i s s i o n d e c l a r e d t h e app l i ca t i on admis s ib l e on 4 M a r c h 
1998. In its r e p o r t of 25 O c t o b e r 1999 ( fo rmer Ar t i c l e 31 of t he 
C o n v e n t i o n ) ' , it e x p r e s s e d t h e op in ion t h a t t h e r e h a d b e e n no v io la t ion 
of Ar t ic le 8 of t he C o n v e n t i o n ( e i g h t e e n vo tes to n i n e ) , t h a t t h e r e h a d 
b e e n no v io la t ion of Ar t i c l e 1 of P ro toco l No . 1 ( n i n e t e e n vo tes to e i g h t ) , 
t h a t t h e r e had b e e n no viola t ion of Ar t ic le 6 of t h e C o n v e n t i o n ( twen ty -
five vo tes to two) a n d t h a t t h e r e h a d b e e n no viola t ion of Ar t ic le 14 of t h e 
C o n v e n t i o n ( e i g h t e e n vo tes to n i n e ) . 

5. Before t h e C o u r t t h e a p p l i c a n t , w h o h a d b e e n g r a n t e d legal a id , 
was r e p r e s e n t e d by M e s s r s L a n c e K e n t & Co. , sol ic i tors p r a c t i s i n g in 
B e r k h a m s t e d . 

6. O n 13 D e c e m b e r 1999 a p a n e l of t h e G r a n d C h a m b e r d e t e r m i n e d 
t h a t t h e case shou ld be d e c i d e d by the G r a n d C h a m b e r (Ru le 100 § 1 of 
t h e Ru les of C o u r t ) . T h e c o m p o s i t i o n of t he G r a n d C h a m b e r was 
d e t e r m i n e d a c c o r d i n g to t h e provis ions of Ar t ic le 27 §§ 2 a n d 3 of t h e 
C o n v e n t i o n a n d R u l e 24 of t he R u l e s of C o u r t . Sir Nicolas B r a t z a , t h e 
j u d g e e lec ted in r e spec t of t he U n i t e d K i n g d o m , w h o had t a k e n p a r t in 
t h e C o m m i s s i o n ' s e x a m i n a t i o n of t h e case , w i t h d r e w f rom s i t t i ng in t h e 
G r a n d C h a m b e r (Ru le 28) . T h e G o v e r n m e n t accord ing ly a p p o i n t e d Lord 
J u s t i c e S c h i e m a n n to sit as a n ad hoc j u d g e (Art icle 27 § 2 of t h e 
C o n v e n t i o n a n d R u l e 29 § 1). 

7. T h e a p p l i c a n t a n d t h e G o v e r n m e n t each filed a m e m o r i a l . T h i r d -
p a r t y c o m m e n t s w e r e also rece ived from t h e E u r o p e a n R o m a R i g h t s 
C e n t r e , wh ich h a d b e e n given leave by t h e P r e s i d e n t to i n t e r v e n e in t h e 
w r i t t e n p r o c e d u r e (Art ic le 36 § 2 of t h e C o n v e n t i o n a n d R u l e 61 § 3 ) . 

8. A h e a r i n g took place in publ ic in t h e H u m a n R i g h t s Bui ld ing , 
S t r a s b o u r g , on 24 M a y 2000 (Rule 59 § 2) . 

T h e r e a p p e a r e d before t h e C o u r t : 

(a) for the Government 
M r H . LLEWELLYN, F o r e i g n a n d C o m m o n w e a l t h Office, Agent, 
M r D . P A N N I C K Q C , 

M r D. ELVIN Q C , 

M r M. S H A W , Counsel, 

1. Note by the Registry. The report is obtainable from the Registry. 
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M r D. RUSSELL, 

M r S. M A R S H A L L - C A M M . Advisers; 

(b) for the applicant 
M r R. DRABBLE Q C , 

M r T . J O N E S , 

M r M . H U N T , Counsel, 
M r s D . A L L E N , Solicitor. 

T h e C o u r t h e a r d a d d r e s s e s by M r D r a b b l e and M r P a n n i c k . 
9. O n 29 N o v e m b e r 2000 M r J . M a k a r c z y k , w h o was u n a b l e to t a k e p a r t 

in t h e f u r t h e r c o n s i d e r a t i o n of t h e ca se , was r ep l aced by M r G. Bone l lo 
(Rule 24 § 5 (b) ) . 

THE FACTS 

L T H E C I R C U M S T A N C E S O F T H E CASE 

10. T h e a p p l i c a n t is a Gypsy by b i r t h . S ince h e r b i r t h she h a s t r ave l l ed 
c o n s t a n t l y w i t h h e r family, m a i n l y in t he H e r t f o r d s h i r e a r e a , in s e a r c h of 
work . W h e n she m a r r i e d , t he a p p l i c a n t a n d h e r h u s b a n d c o n t i n u e d to live 
in c a r a v a n s . T h e y have four ch i l d r en . 

11. T h e a p p l i c a n t a n d he r h u s b a n d u s e d to s top for as long as poss ib le 
on t e m p o r a r y or unofficial s i tes whi le he found work as a l a n d s c a p e 
g a r d e n e r . T h e y s t ayed for severa l yea r s on a n unofficial s i te in St A l b a n s . 
T h e y t r ave l l ed for s o m e y e a r s in t h e W a t f o r d a r e a . T h e y w e r e on t h e 
w a i t i n g list for a p e r m a n e n t s i te b u t w e r e neve r offered a p lace . T h e y 
w e r e c o n s t a n t l y moved f rom place to p lace by t h e pol ice a n d 
r e p r e s e n t a t i v e s of local a u t h o r i t i e s . T h e i r c h i l d r e n ' s e d u c a t i o n w a s 
c o n s t a n t l y i n t e r r u p t e d b e c a u s e they h a d to move a b o u t . 

12. D u e to h a r a s s m e n t whi le s h e led a t r ave l l ing life, wh ich was 
d e t r i m e n t a l to t h e h e a l t h of t h e family a n d the e d u c a t i o n of t he c h i l d r e n , 
t h e a p p l i c a n t b o u g h t a p iece of land in 1985 wi th t h e i n t e n t i o n of l iving on 
it in a mobi le h o m e . T h e land is w i th in t he a r e a of T h r e e Rivers Di s t r i c t 
Counc i l in H e r t f o r d s h i r e w h e r e t h e r e is no official Gypsy s i te . T h e 
app l i can t a l l eges t h a t a C o u n t y Counc i l official h a d told h e r in 1984 
w h e n she was e n c a m p e d on t h e roads ide t h a t if she b o u g h t l and she 
would be a l lowed to live on it. T h e G o v e r n m e n t s t a t e t h a t t h e r e is n o 
r eco rd of such a p r o m i s e b e i n g m a d e a n d t h a t it wou ld be un l ike ly t h a t 
such a p r o m i s e would be m a d e , s ince it would be for t h e Dis t r i c t Counc i l , 
no t t h e C o u n t y Counc i l , to dec ide any app l i ca t ion . T h e l and was also 
subjec t to a 1961 d i s c o n t i n u a n c e o r d e r r e q u i r i n g t h e s i te not to be u s e d 
for t h e s t a t i o n i n g of t h r e e c a r a v a n s . 
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13. T h e a p p l i c a n t a n d h e r family moved on to t he l and a n d app l i ed for 
p l a n n i n g p e r m i s s i o n . Th i s was to enab l e t h e ch i l d r en to a t t e n d school 
i m m e d i a t e l y . T h e Dis t r i c t Counc i l r e fused t h e a p p l i c a t i o n for p l a n n i n g 
p e r m i s s i o n on 1 1 S e p t e m b e r 1986 a n d se rved e n f o r c e m e n t no t i ces . 

14. A p p e a l s w e r e lodged a g a i n s t t he e n f o r c e m e n t no t i ces . In J u l y 1987 
a publ ic inqu i ry was he ld by a n i n s p e c t o r a p p o i n t e d by the D e p a r t m e n t of 
t h e E n v i r o n m e n t . H e d i smis sed t h e a p p e a l a n d u p h e l d t he dec is ion of t he 
Counc i l as t he l and was in t h e M e t r o p o l i t a n G r e e n Belt a n d he c o n s i d e r e d 
t h a t t h e n a t i o n a l a n d local p l a n n i n g policies shou ld ove r r i de t he n e e d s of 
t h e a p p e l l a n t . Since t h e r e was no official Gypsy si te in t he T h r e e Rivers 
d i s t r ic t t h e family was given fif teen m o n t h s to move from t h e i r l and , t h e 
Counc i l hav ing s t a t e d t h a t a su i t ab l e loca t ion w a s be ing s o u g h t for t h e m 
a n d t h a t they would be able to move to a new official s i te w i th in a yea r . 

15. W h e n t h e fifteen-month pe r iod e x p i r e d , t h e family r e m a i n e d on 
t h e s i te s ince they h a d n o w h e r e else t o go. T h e a p p l i c a n t app l ied for 
p l a n n i n g p e r m i s s i o n for a b u n g a l o w , as it h a d b e e n s t a t e d a t t he publ ic 
inqu i ry t h a t th i s wou ld be a m o r e a p p r o p r i a t e use of t h e land t h a n a 
mobi le h o m e . P l a n n i n g p e r m i s s i o n was re fused a n d t h e Counc i l ' s 
dec is ion was u p h e l d a t a f u r t h e r local inqu i ry . T h e family r e m a i n e d on 
t h e si te a n d t h e Counc i l s e rved s u m m o n s e s on the a p p l i c a n t a n d h e r 
h u s b a n d for fa i lure to comply w i t h a n e n f o r c e m e n t no t i ce . O n 18 A u g u s t 
1989 t h e y were b o t h fined 100 p o u n d s s t e r l i n g ( G B P ) , w i th costs of G B P 50 
in t h e M a g i s t r a t e s ' C o u r t . O n 23 F e b r u a r y 1990 they w e r e a g a i n fined, th i s 
t i m e G B P 500 each , w i t h costs of G B P 50. T o avoid f u r t h e r cour t ac t ion , 
t h e family r e t u r n e d to a n o m a d i c life a n d w e r e c o n s t a n t l y moved from 
p lace to p lace by Counc i l officials. T h e a p p l i c a n t ' s e ldes t d a u g h t e r h a d 
s t a r t e d a h a i r d r e s s i n g course a t a col lege of f u r t h e r e d u c a t i o n a n d t h e 
second d a u g h t e r was abou t to s t a r t s t u d y i n g a t col lege for a d i p l o m a in 
fores t ry . Bo th of t h e s e cou r ses h a d to be a b a n d o n e d a n d t h e two y o u n g e r 
c h i l d r e n could no l onge r a t t e n d school . 

16. D u r i n g th is pe r iod t h e a p p l i c a n t m a d e a f u r t h e r p l a n n i n g 
a p p l i c a t i o n for a b u n g a l o w on h e r l and . A g a i n h e r app l i ca t i on was 
re fused a n d failed a f t e r an inqu i ry . In A u g u s t 1992 the a p p l i c a n t a n d h e r 
family r e t u r n e d to t h e i r l and in a c a r a v a n . E n f o r c e m e n t no t ices w e r e 
i s sued by the C o u n c i l on 11 M a r c h 1993. T h e a p p l i c a n t a p p e a l e d a g a i n s t 
t h e m a n d t h e r e was a p l a n n i n g inqu i ry on 2 N o v e m b e r 1993. 

17. By a dec is ion l e t t e r of 18 M a r c h 1994, t h e i n s p e c t o r d i smis sed t h e 
a p p e a l . In his dec is ion , he s t a t e d , inter alia: 

"15. Local policies in the Hertfordshire County Structure Plan Review of 1986, as 
revised by the Approved Alterations of 1991 and the Three Rivers District Plan of 1982, 
reaffirm that Sarratt and the surrounding countryside lie within the Metropolitan 
Green Belt ... The Structure Plan contains policies also on Landscape Conservation 
and Gypsy sites. The District Plan shows that the site lies outside the core of the 
village, but within an Agricultural Priority Area and also, within an Area of Great 



CHAPMAN v. T H E UNITED KINGDOM J U D G M E N T 51 

Landscape Value, now, by virtue of the Structure Plan, termed a Landscape 
Conservation Area. 

19. The appeal site is a deep plot of some 0.77 ha on the frontage of Dawes Lane 
which leads from Sarratt, a village in the Metropolitan Green Belt; past the site to the 
west are a few dwellings, a nursery and the Chess Valley. ... 

24. From the evidence before me and from my inspection of the site and the 
surrounding area it is clear to me that the principal issues in these matters are, first, 
whether the developments for which permissions are sought would be appropriate 
within the Green Belt and, second, whether there are any very special circumstances in 
your client's cases which would outweigh the general strong presumption against 
inappropriate development in the Green Belt. 

25. Structure Plan policies presume against planning permission in the Green Belt, 
except in very strong circumstances, for the construction of new buildings, including 
residential caravans, or certain other specified categories of development. Para. 13 of 
Planning Policy Guidance 2 - Green Belts - states that, inside a Green Belt, approval 
should not be given, except in very special circumstances, for other than certain 
categories of appropriate developments. The previous paragraph emphasises the 
national presumption against inappropriate development within Green Belts. 

26. The latest national guidance, in Circular 1/94, on Gypsy Sites and Planning 
states in the introduction that a main intention of the document is to withdraw the 
previous guidance indicating that it may be necessary to accept the establishment of 
gypsy sites in protected areas, including Green Belt sites. Paragraph 13 goes on to say 
that gypsy sites are not regarded as being amongst those uses of land which are normally 
appropriate in Green Bells. 

27. None of [the applicant's] projects fall within the categories identified as exempt 
from national or local assumptions against inappropriate development in Green 
Belts. ... 

28. I hold the very firm conviction that none of the developments referred to in these 
notices could properly and reasonably be regarded as appropriate in the terms of strong 
national guidance or long established local policies which all seek to protect the value of 
the Green Belt designation of the area. 

29. This site is in a part of the Metropolitan Green Belt, near to a motorway and 
particularly vulnerable to development pressure. In my judgment the local and 
national worthwhile policies that seek to protect the Green Belt would undoubtedly be 
frustrated for a main purpose of Green Belts is to protect the surrounding countryside 
from further encroachment. 

30. As for alternative accommodation for [the applicant], I was referred to the 
statutory duty of the County Council to provide a site for [the applicant], who is a 
gypsy resident in the area, to place her caravan; 23 years after statutory requirement 
to provide better living conditions for gypsies there were not sufficient sites in the 
County. The Council would save public money by letting [the applicant] remain here 
and not put another caravan on the roadside; there had never been an official gypsy 
caravan site in the District, which, in consequence, had not acquired the benefit of a 
statutorily designated area. 
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31. [The applicant] also said that the County Council were under a Direction from 
the Secretary of State for the Environment, under section 9 of the Caravan Sites Act of 
1968 to provide further accommodations for gypsies in the County, but the County 
Council were not able to conf irm progress to establish a 15 pitch gypsy caravan site at 
Langlebury Lane, Langlebury. ... 

33. I note that the Council did not refute [the applicant's] comment on caravan site 
provision in the area, but I do not accept her argument as of sufficient weight to 
overturn, in the absence of very special circumstances, the cogent planning argument 
against inappropriate development in the Green Belt here. 

35. Your client said that the site had been tidied; rubbish, undergrowth and some 
neglected buildings had been removed; a building had been renovated. ... The caravans 
are set further back on the site and partly screened by the previously erected large brick 
building; moreover they were considerably less conspicuous than the previous mobile 
home which was stationed close to Dawes Lane. ... As for the caravans, your client said 
that there were few places from which they are likely to be seen by very many members 
of the public, apart from drivers on Dawes Lane whose attention was likely to be on 
traffic conditions. 

36. I attach more weight to the fact that this site lies in an attractive setting of 
mainly sporadic dwellings in extensive grounds and in a designated Landscape 
Conservation Area. To the north-west is the built-up area of the village and to the 
south-west attractive open countryside in the Chess Valley; it was agreed that the area 
is popular for recreational walking and riding. 

37. I do not consider that the arguments put forward by [the applicant] would justify 
allowing residential development of this site. I find no reason to differ from the 
conclusions of my predecessors who considered that it would be wrong to grant 
permission for this site in a part of the Metropolitan Green Belt which is particularly 
vulnerable to development pressure. Whatever the conditions attached to specific 
grants of permission, stationing a residential caravan here would detract significantly 
from the quiet rural character and appearance of the site. As well as the caravan itself 
and the external signs of occupation there would be the activities associated with a 
family on the site and the comings and goings inevitable with the residential occupation. 

40. There is another factor which reinforces, to my mind, rejection of [the applicant's 
appeals. Whilst the local planning authority has to consider every application on its 
merits at the time, these projects, if allowed, would be very likely to encourage similar 
schemes. The Council would undoubtedly find it more difficult to refuse such other 
schemes, with this site as a precedent, and those additional developments would cause 
significant harm to interests of acknowledged importance, which I consider to be 
unacceptable. 

43. At the inquiry in 1987, following enforcement action, the Council told that 
Inspector that a suitable location for a gypsy caravan site was being sought; [the 
applicant] would be able to move to the new site within a year. ... 
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45. It appears that little progress has been made since the appeal in 1987. 
paragraphs 30 and 31 above indicate that the information given in 1987 to the 
Inspector about the provision of gypsy caravan sites in the County was optimistic; 
estimates among Council officers apparently varied between 1 year and 5 years. 

46. I note the Council's statement that [the applicant] had not shown interest in a 
pitch on a Council caravan site but, to my mind, other factors militate against their 
argument. First, it is not unreasonable for (the applicant] to wait the outcome of these 
appeals; second, [the applicant] might not unreasonably have declined to make an 
application for a caravan pitch site provided by the Council, for, as agreed at this 
inquiry, she has no prospect of obtaining one. ... 

47. ... As I believe [the applicant] to have no better prospect now of obtaining another 
pitch than in 1987, I shall in the exceptional circumstances of this case, vary the notice, 
as before, to specify a period of 15 months for compliance with it." 

18. T h e a p p l i c a n t ' s f a t he r , aged 90, w h o suffers f rom seni le d e m e n t i a , 
now lives w i t h t h e a p p l i c a n t as he n e e d s c o n s t a n t c a r e a n d has no one else 
to look a f t e r h i m . H e rece ives weekly in jec t ions from a doc to r . T h e 
a p p l i c a n t , w h o has suffered b e r e a v e m e n t in r e spec t of h e r son a n d 
g r a n d s o n s ince 1993, suffers f rom d e p r e s s i o n a n d h a s a h e a r t cond i t ion . 
H e r h u s b a n d receives t r e a t m e n t f rom his doc to r a n d the hosp i t a l for 
a r t h r i t i s . T h e a p p l i c a n t ' s c h i l d r e n , previous ly l iving on t h e s i te , have 
moved away. 

19. T h e r e a r e no local a u t h o r i t y s i tes or p r i v a t e a u t h o r i s e d s i tes in t he 
T h r e e Rivers d i s t r i c t . H o w e v e r , t he G o v e r n m e n t s u b m i t t h a t t h e r e a r e 
local a u t h o r i t y a n d a u t h o r i s e d p r iva t e s i tes e l s e w h e r e in t h e s a m e c o u n t y 
of H e r t f o r d s h i r e , wh ich c o n t a i n s 12 local a u t h o r i t y s i tes wh ich can 
a c c o m m o d a t e 377 c a r a v a n s . 

20. Acco rd ing to t h e d ra f t Local P l a n app l ied by the Counc i l to 
p l a n n i n g , policy G B . l specif ies t h a t t h e G r e e n Bel t a r e a covers t h e e n t i r e 
T h r e e Rivers d i s t r i c t save for def ined u r b a n a r e a s a n d G B . 6 specifies t h a t 
w i th t h e e x c e p t i o n of t he vi l lages p l a n n i n g p e r m i s s i o n for d e v e l o p m e n t 
was to be re fused excep t in very special c i r c u m s t a n c e s . 

II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

A. G e n e r a l p l a n n i n g law 

2 1 . T h e T o w n a n d C o u n t r y P l a n n i n g Act 1990 (as a m e n d e d by t h e 
P l a n n i n g a n d C o m p e n s a t i o n Act 1991) ( " the 1990 Ac t " ) conso l ida t ed 
p r e - e x i s t i n g p l a n n i n g law. It p rovides t h a t p l a n n i n g p e r m i s s i o n is 
r e q u i r e d for t he c a r r y i n g ou t of any d e v e l o p m e n t of l and (sect ion 57) . A 
c h a n g e in t h e use of land for t h e s t a t i o n i n g of c a r a v a n s can c o n s t i t u t e a 
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d e v e l o p m e n t (Restormel Borough Council v. Secretary of State for the Environment 
and Rabey [1982] J o u r n a l of P l a n n i n g Law 785; John Davies v. Secretary of 
State for the Environment and South Hertfordshire District Council [1989] 
J o u r n a l of P l a n n i n g L a w 601) . 

22. An app l i ca t i on for p l a n n i n g p e r m i s s i o n m u s t be m a d e to t h e local 
p l a n n i n g a u t h o r i t y , wh ich has to d e t e r m i n e t h e a p p l i c a t i o n in a c c o r d a n c e 
w i t h t h e local develojDment p lan , un less m a t e r i a l c o n s i d e r a t i o n s i n d i c a t e 
o t h e r w i s e (sec t ion 54A of t h e 1990 Ac t ) . 

23 . T h e 1990 Act p rov ides for a n a p p e a l to t h e S e c r e t a r y of S t a t e in t h e 
even t of a refusal of p e r m i s s i o n (sect ion 78). W i t h i m m a t e r i a l excep t ions , 
t h e S e c r e t a r y of S t a t e m u s t , if e i t h e r t h e a p p e l l a n t or t h e a u t h o r i t y so 
d e s i r e , give each of t h e m t h e op j )o r tun i ty of m a k i n g r e p r e s e n t a t i o n s t o 
a n i n s p e c t o r a p p o i n t e d by t h e S e c r e t a r y of S t a t e . It is e s t ab l i shed 
j i rac t ice t h a t e a c h i n s p e c t o r m u s t exerc i se i n d e p e n d e n t j u d g m e n t a n d 
m u s t no t be subject to any i m p r o p e r in f luence (see Bryan v. the United 
Kingdom, j u d g m e n t of 22 N o v e m b e r 1995, Se r i e s A no . 335-A, p . 11, § 21) . 
T h e r e is a f u r t h e r a p p e a l to t h e H i g h C o u r t on t h e g r o u n d t h a t t h e 
S e c r e t a r y of S t a t e ' s dec is ion was not w i th in t h e powers confe r r ed by t h e 
1990 Act , or t h a t t h e r e l e v a n t r e q u i r e m e n t s of the 1990 Act w e r e no t 
c o m p l i e d wi th (sec t ion 288) . 

24. If a d e v e l o p m e n t is c a r r i e d ou t w i t h o u t t he g r a n t of t he r e q u i r e d 
[planning p e r m i s s i o n , the local a u t h o r i t y m a y issue a n " e n f o r c e m e n t 
n o t i c e " if it cons ide r s it e x p e d i e n t to do so h a v i n g r e g a r d to t h e 
j jrovisions of t he develoj^ment p l an a n d to any o t h e r r e l e v a n t 
c o n s i d e r a t i o n s (sec t ion 172(1) of t h e 1990 Ac t ) . 

25. T h e r e is a r igh t of ajDpeal a g a i n s t a n e n f o r c e m e n t not ice to t h e 
S e c r e t a r y of S t a t e on t he g r o u n d s , inter alia, t h a t p l a n n i n g p e r m i s s i o n 
o u g h t to be g r a n t e d for t h e d e v e l o p m e n t in q u e s t i o n ( sec t ion 174). As 
wi th t h e a p p e a l a g a i n s t refusal of p e r m i s s i o n , t h e S e c r e t a r y of S t a t e m u s t 
give e a c h of t h e p a r t i e s t he o p p o r t u n i t y of m a k i n g r e p r e s e n t a t i o n s to a n 
in spec to r . 

26. Aga in t h e r e is a f u r t h e r r igh t of a p p e a l "on a po in t of l aw" to t h e 
H i g h C o u r t a g a i n s t a dec is ion of t h e S e c r e t a r y of S t a t e u n d e r sec t ion 174 
( sec t ion 289) . Such a n a p p e a l m a y be b r o u g h t on g r o u n d s iden t i ca l to a n 
app l i ca t i on for j ud i c i a l review. It t h e r e f o r e inc ludes a rev iew as to w h e t h e r 
a dec is ion or i n f e r ence b a s e d on a finding of fact is p e r v e r s e or i r r a t i o n a l 
(R. v. Secretary of State for the Home Department, ex parte Brind [1991] Ajjpeal 
C a s e s 696, 764 H-765 D ) . T h e H i g h C o u r t will a lso g r a n t a r e m e d y if t h e 
i n s p e c t o r ' s dec i s ion was such t h a t t h e r e was no ev idence to supjoort a 
p a r t i c u l a r f inding of fact; or t h e dec is ion was m a d e by r e f e r ence t o 
i r r e l e v a n t fac tors or w i t h o u t r e g a r d to r e l e v a n t fac tors ; or m a d e for a n 
impro j )e r p u r p o s e , in a p r o c e d u r a l l y unfa i r m a n n e r or in a m a n n e r which 
b r e a c h e d any g o v e r n i n g leg i s la t ion or s t a t u t o r y i n s t r u m e n t . H o w e v e r , t h e 
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cour t of rev iew c a n n o t s u b s t i t u t e its own decis ion on t h e m e r i t s of t h e case 

for t h a t of t h e d e c i s i o n - m a k i n g a u t h o r i t y . 

27. W h e r e any s t eps r e q u i r e d to be t a k e n by an e n f o r c e m e n t no t ice a r e 

not t a k e n wi th in t h e specif ied t ime- l imi t , t h e local a u t h o r i t y m a y e n t e r t h e 

l and to t a k e t he r e q u i r e d s t e p s a n d recover f rom t h e p e r s o n w h o is t h e n 

t h e owner of t h e land a n y e x p e n s e s r e a s o n a b l y i n c u r r e d by t h e m in do ing 

so (sect ion 178 of the 1990 A c t ) . 

B. G r e e n B e l t p o l i c y 

28. T h e p u r p o s e of G r e e n Bel ts a n d t h e o p e r a t i o n of t h e policy to 

p r o t e c t t h e m is set ou t in n a t i o n a l policy d o c u m e n t P P G 2 ( J a n u a r y 1995). 

"1.1. The Government attaches great importance to Green Belts, which have been 
an essential element of planning policy for some four decades. ... 

1.4. The fundamental aim of Green Belt policy is to prevent urban sprawl by keeping 
land permanently open; the most important attribute of Green Belts is their openness. 
Green Belts can shape patterns of urban development at sub-regional and regional 
scale, and help to ensure that development occurs in locations allocated in 
development plans. They help to protect the countryside, be it in agricultural, forestry 
or olher use. They can assist in moving towards more sustainable patterns of urban 
development. 

1.5. There are live purposes of including land in Green Belts: 

— to check the unrestricted sprawl of large built-up areas; 

— to prevent neighbouring towns from merging into one another; 

— to assist in safeguarding the countryside from encroachment; 

— to preserve the selling and special character of historic towns; and 

— to assist in urban regeneration by encouraging the recycling of derelict and other 
urban land. 

2.1. The essential characteristic of Green Belts is their permanence. Their 
protection must be maintained as far as can be seen ahead. 

3.1. The general policies controlling development in the countryside apply with equal 
force in Green Belts but there is, in addition, a general presumption against 
inappropriate development within litem. Such development should not be approved, 
except in very special circumstances. ... 

3.2. Inappropriate development is. by definition, harmful to the Green Bell. It is for 
the applicant Lo show vvh\ permission slunilcl be granted. Very special circumstances in 
justify inappropriate development will not exist unless the harm by reason of 
inappropriateness, and any other harm, is clearly outweighed by other considerations. 
In view of the presumption against inappropriate development, the Secretary of State 
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will attach substantial weight to the harm to the Green Belt when considering any-
planning application or appeal concerning such development. 

C. T h e C a r a v a n S i t e s A c t 1968 

29. P a r t II of t he C a r a v a n Si tes Act 1968 ( " the 1968 Act" ) was i n t e n d e d 
to c o m b a t t he p r o b l e m s c a u s e d by t h e r e d u c t i o n in t h e n u m b e r of lawful 
s t o p p i n g p laces ava i lab le to Gyps ies as a resu l t of p l a n n i n g a n d o t h e r 
leg is la t ion a n d social c h a n g e s in t h e pos t -war y e a r s , in [part icular t h e 
c losure of c o m m o n s c a r r i e d ou t by local a u t h o r i t i e s p u r s u a n t to sec t ion 
23 of t he C a r a v a n Si tes a n d C o n t r o l of D e v e l o p m e n t Act 1960. Sec t ion 16 
of t he 1968 Act def ined " G y p s i e s " as 

"persons of nomadic habit of life, whatever their race or origin, but does not include 
members of an organised group of travelling showmen, or of persons engaged in 
travelling circuses, travelling together as such". 

30. Sec t ion 6 of t h e 1968 Act p rov ided t h a t it should be t h e d u t y of local 
a u t h o r i t i e s 

"to exercise their powers ... so far as may be necessary to provide adecptate 
accommodation for gipsies residing in or resorting to their area". 

3 1 . T h e S e c r e t a r y of S t a t e could d i rec t local a u t h o r i t i e s to p rov ide 
c a r a v a n s i tes w h e r e it a p p e a r e d to h im to be n e c e s s a r y (sec t ion 9). 

32. W h e r e t h e S e c r e t a r y of S t a t e was sat isf ied e i t h e r t h a t a local 
a u t h o r i t y had m a d e a d e q u a t e provis ion for t he a c c o m m o d a t i o n of 
Gyps ies , or t h a t it was not n e c e s s a r y or e x p e d i e n t to m a k e such 
provis ion , he could " d e s i g n a t e " t h a t d i s t r i c t or c o u n t y (sec t ion 12 of t he 
1968 A c t ) . 

33 . T h e effect of d e s i g n a t i o n was to m a k e it a n offence for any Gypsy to 
s t a t i o n a c a r a v a n w i th in t he d e s i g n a t e d a r e a wi th t he i n t e n t i o n of living in 
it for any per iod of t i m e on t h e h ighway, on a n y o t h e r u n o c c u p i e d l and or 
on any occupied land w i t h o u t t h e c o n s e n t of t h e occup ie r ( sec t ion 10). 

34. In add i t i on , sec t ion 11 of t h e 1968 Act gave to local a u t h o r i t i e s 
w i th in d e s i g n a t e d a r e a s p o w e r to apply to a m a g i s t r a t e s ' cour t for a n 
o r d e r a u t h o r i s i n g t h e m to r e m o v e c a r a v a n s p a r k e d in c o n t r a v e n t i o n of 
sec t ion 10. 

D . T h e C r i p p s R e p o r t 

35. By the mid-1970s it h a d b e c o m e a p p a r e n t t h a t t he r a t e of s i te 
provis ion u n d e r sec t ion 6 of t he 1968 Act was i n a d e q u a t e , a n d t h a t 
u n a u t h o r i s e d e n c a n i p n i e n t s w e r e l e a d i n g to a n u m b e r of social p r o b l e m s . 
In F e b r u a r y 1976, t h e r e f o r e , t he g o v e r n m e n t a sked Sir J o h n C r i p p s to 
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ca r ry out a s t u d y in to t h e o p e r a t i o n of t h e 1968 Act . H e r e p o r t e d in 
J u l y 1976 ( A c c o m m o d a t i o n for Gyps ies : A r e p o r t on t he w o r k i n g of 
t h e C a r a v a n Si tes Act 1968 - " t h e C r i p p s R e p o r t " ) . 

36 . Sir J o h n C r i p p s e s t i m a t e d tha t t h e r e w e r e a p p r o x i m a t e l y 40 ,000 
Gyps ies l iving in E n g l a n d a n d W a l e s . H e found t h a t : 

"Six-and-a-half years after the coming into operation of Part II of the 1968 Act, 
provision exists for only one-quarter of the estimated total number of gypsy families 
with no sites of their own. Three-quarters of them are still without the possibility of 
finding a legal abode ... Only when they are travelling on the road can they remain 
within the law: when they stop for the night they have no alternative but to break the 
law." 

37. T h e r e p o r t m a d e n u m e r o u s r e c o m m e n d a t i o n s for i m p r o v i n g th is 
s i t ua t i on . 

E. C i r c u l a r 2 8 / 7 7 

38. C i r c u l a r 28/77 was i ssued by t h e D e p a r t m e n t of t he E n v i r o n m e n t 
on 25 M a r c h 1977. I ts s t a t e d p u r p o s e was to provide local a u t h o r i t i e s w i th 
g u i d a n c e on " s t a t u t o r y p r o c e d u r e s , a l t e r n a t i v e fo rms of Gypsy 
a c c o m m o d a t i o n a n d p rac t i ca l po in t s ab o u t s i te provis ion a n d 
m a n a g e m e n t " . It was i n t e n d e d to app ly un t i l such t i m e as m o r e final 
ac t ion could be t a k e n on the r e c o m m e n d a t i o n s of t he C r i p p s R e p o r t . 

39. A m o n g o t h e r advice , it e n c o u r a g e d local a u t h o r i t i e s to e n a b l e self-
h e l p by Gyps ies t h r o u g h t h e a d o p t i o n of a " s y m p a t h e t i c a n d flexible 
a p p r o a c h to [Gypsies ' ] app l i ca t i ons for p l a n n i n g p e r m i s s i o n a n d s i te 
l i cences" . M a k i n g e x p r e s s r e f e r e n c e t o cases w h e r e Gyps ie s h a d b o u g h t a 
plot of l and a n d s t a t i o n e d c a r a v a n s on it only to find t h a t p l a n n i n g 
p e r m i s s i o n was not f o r t h c o m i n g , it r e c o m m e n d e d t h a t in such cases 
e n f o r c e m e n t ac t ion not be t a k e n un t i l a l t e r n a t i v e s i tes w e r e ava i l ab le in 
t he a r e a . 

F. C i r c u l a r 5 7 / 7 8 

40. C i r c u l a r 57 /78 , wh ich was i s sued on 15 A u g u s t 1978, s t a t e d , inter 
alia, t h a t "it would be to eve ryone ' s a d v a n t a g e if as m a n y Gyps ies as 
poss ible w e r e e n a b l e d to find t he i r own a c c o m m o d a t i o n " , a n d t h u s 
advised local a u t h o r i t i e s t h a t " t he specia l n e e d to a c c o m m o d a t e Gyps ies 
... should be t a k e n in to a c c o u n t as a m a t e r i a l c o n s i d e r a t i o n in r e a c h i n g 
p l a n n i n g dec i s ions" . 

4 1 . In a d d i t i o n , a p p r o x i m a t e l y G B P 100,000,000 w e r e spen t u n d e r a 
s c h e m e by which 100% g r a n t s w e r e m a d e ava i lab le to local a u t h o r i t i e s to 
cover t he cos ts of c r e a t i n g Gypsy s i tes . 
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G. T h e C r i m i n a l J u s t i c e a n d P u b l i c O r d e r Act 1 9 9 4 

42. Sec t ion 80 of t h e C r i m i n a l J u s t i c e a n d Publ ic O r d e r Act 1994 (" the 

1994 A c t " ) , wh ich c a m e in to force on 3 N o v e m b e r 1994, r e p e a l e d sec t ions 

6 to 12 of t h e 1968 Act a n d t h e g r a n t s c h e m e r e f e r r ed to above . 

4 3 . Sec t ion 77 of t h e 1994 Act gives to a local a u t h o r i t y power to d i rec t 

a n u n a u t h o r i s e d c a m p e r to m o v e . A n u n a u t h o r i s e d c a m p e r is def ined as 

"a person for the time being residing in a vehicle on any land forming part of the 
highway, any other unoccupied land or any occupied land without the owner's consent". 

44. F a i l u r e to comply wi th such a d i r e c t i o n as soon as p r a c t i c a b l e , or 

r e - e n t r y u p o n t h e l and wi th in t h r e e m o n t h s , is a c r i m i n a l offence. Local 

a u t h o r i t i e s a re ab le to app ly to a m a g i s t r a t e s ' cou r t for an o r d e r 

a u t h o r i s i n g t h e m to r e m o v e c a r a v a n s p a r k e d in c o n t r a v e n t i o n of such a 

d i r e c t i o n (sec t ion 78 of t he 1994 A c t ) . 

45 . In t h e case of Ji. v. Lincolnshire County Council, ex parte Atkinson 

(22 S e p t e m b e r 1995), Sedley J r e f e r r ed to t h e 1994 Act as " D r a c o n i c " 

leg is la t ion . H e c o m m e n t e d t h a t : 

"For centuries the commons of England provided lawful stopping places for people 
whose way of life was or had become nomadic. Enough common land had survived the 
centuries of enclosure to make this way of life still sustainable, but by s.23 of the 
Caravan Sites and Control of Development Act 1960 local authorities were given the 
power to close the commons to travellers. This they proceeded to do with great energy, 
but made no use of the concomitant powers given them by s.24 of the same Act to open 
caravan sites to compensate for the closure of the commons. By the Caravans Act 1968, 
therefore Parliament legislated to make the s.24 power a duty, resting in rural areas 
upon county councils rather than district councils. ... For the next quarter of a century 
there followed a history of non-compliance with the duties imposed by the Act of 1968, 
marked by a series of decisions of this court holding local authorities to be in breach of 
their statutory duty, to apparently little practical effect. The default powers vested in 
central government to which the court was required to defer, were rarely, if ever used. 

The culmination ol the tensions underlying the history ol non-compliance was the 
enactment of... the Act of 1994 ..." 

H . C i r c u l a r 1 / 9 4 

46. N e w g u i d a n c e on Gypsy s i tes a n d p l a n n i n g , in t h e l ight of t he 1994 

Act , was i ssued to local a u t h o r i t i e s by t h e g o v e r n m e n t in C i r c u l a r 1/94 

( 5 J a n u a r y 1994), wh ich cance l l ed C i r c u l a r 57 /78 (see above ) . 

Counc i l s w e r e told: 

"In order to encourage private site provision, local planning authorities should offer 
advice and practical help with planning procedures to gypsies who wish to acquire their 
own land for development. ... The aim should be as far as possible to help gypsies to help 
themselves, to allow them to secure the kind of sites they require and thus help avoid 
breaches of planning control." (paragraph 20) 
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H o w e v e r : 

"As with other planning applications, proposals for gypsy sites should continue to be 
determined solely in relation to land-use factors. Whilst gypsy sites might be acceptable 
in some rural locations, the granting of permission must be consistent with agricultural, 
archaeological, countryside, environmental, and Green Belt policies. ..." (paragraph 22) 

It was i n d i c a t e d t h a t as a ru le it would not be a p p r o p r i a t e to m a k e 

provis ion for Gypsy s i tes in a r e a s of o p e n l and w h e r e d e v e l o p m e n t was 

severe ly r e s t r i c t e d , for e x a m p l e A r e a s of O u t s t a n d i n g N a t u r a l B e a u t y 

a n d Si tes of Spec ia l Scient i f ic I n t e r e s t . N o r w e r e Gypsy s i tes r e g a r d e d as 

b e i n g a m o n g those u s e s of l and n o r m a l l y a p p r o p r i a t e in a G r e e n Belt 

( p a r a g r a p h 13). 

I. C i r c u l a r 1 8 / 9 4 

47. F u r t h e r g u i d a n c e issued by t h e S e c r e t a r y of S t a t e d a t e d 

23 N o v e m b e r 1994 c o n c e r n e d the u n a u t h o r i s e d c a m p i n g of Gyps ie s a n d 

t h e power to give a d i r e c t i o n to leave t h e l and (see t h e 1994 Act above) . 

P a r a g r a p h s 6 to 9 r e q u i r e d local a u t h o r i t i e s to a d o p t "a policy of t o l e r a t i o n 

t o w a r d s u n a u t h o r i s e d gypsy e n c a m p m e n t s " : 

"6. ... Where gypsies are camped unlawfully on council land and are not causing a 
level of nuisance which cannot be effectively controlled, an immediate forced eviction 
might result in unauthorised camping on a site elsewhere in the area which could give 
rise to greater nuisance. Accordingly, authorities should consider tolerating gypsies' 
presence on the land for short periods and could examine the ways of minimising the 
level of nuisance on such tolerated sites, for example by providing basic services for 
gypsies e.g. toilets, a skip for refuse and a supply of drinking water. 

8. Where gypsies are unlawfully camped on Government-owned land, it is for the 
local authority, with the agreement of the land-owning Department, to take any 
necessary steps to ensure that the encampment does not constitute a hazard to public 
health. It will continue to be the policy of the Secretaries of State that Government 
Departments should act in conformity with the advice that gypsies should not be 
moved unnecessarily from unauthorised encampments when they are causing no 
nuisance. 

9. The Secretaries of State continue to consider that local authorities should not use 
their powers to evict gypsies needlessly. They should use their powers in a humane and 
compassionate fashion and primarily to reduce nuisance and to afford a higher level of 
protection to private owners of land." 

48 . P a r a g r a p h s 10 to 13 f u r t h e r r e q u i r e local a u t h o r i t i e s to cons ide r 

t h e i r ob l iga t ions u n d e r o t h e r legis la t ion before t a k i n g any decis ions 

u n d e r t he 1994 Act . T h e s e ob l iga t ions inc lude t h e i r d u t i e s c o n c e r n i n g 

p r e g n a n t w o m e n a n d newly-born ch i l d r en , t he we l fa re a n d e d u c a t i o n of 

ch i l d r en a n d t h e h o u s i n g of h o m e l e s s p e r s o n s . In a j u d g m e n t of 
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22 S e p t e m b e r 1995 (R. v. Lincolnshire County Council, ex parte Atkinson, 
R. v. Wealden District Council, ex parte Wales, and R. v. Wealden District 
Council, ex parte Stratford, u n r e p o r t e d ) , t he H i g h C o u r t he ld t h a t it would 
be a n e r r o r of law for any local a u t h o r i t y to ignore those d u t i e s wh ich m u s t 
be c o n s i d e r e d from t h e ea r l i e s t s t a g e s . 

J. G y p s y s i t e s p o l i c i e s in d e v e l o p m e n t p l a n s 

49. In a l e t t e r d a t e d 25 M a y 1998, t he D e p a r t m e n t of t h e E n v i r o n m e n t 
d r e w to t h e a t t e n t i o n of all local p l a n n i n g a u t h o r i t i e s in E n g l a n d t h a t 
C i r c u l a r 1/94 r e q u i r e d local p l a n n i n g a u t h o r i t i e s to assess t h e need for 
Gypsy a c c o m m o d a t i o n in t h e i r a r e a s a n d m a k e su i t ab l e loca t iona l a n d / o r 
c r i t e r ia43ased policies a g a i n s t wh ich to dec ide p l a n n i n g app l i ca t i ons . T h e 
g o v e r n m e n t was c o n c e r n e d t h a t th is g u i d a n c e h a d not b e e n t a k e n up . 
A C E R T r e s e a r c h (see below) h a d shown t h a t 24% of local a u t h o r i t i e s 
(96) h a d no policy a t all on Gypsy s i tes a n d t h a t m a n y in t he p rocess of 
rev iewing t he i r p l ans a t the t i m e of t he survey did not feel it n e c e s s a r y to 
inc lude policies on Gypsy provis ion. It was e m p h a s i s e d t h a t it was 
i m p o r t a n t to inc lude c o n s i d e r a t i o n of Gypsy n e e d s at a n ear ly s t age in 
d r a w i n g u p s t r u c t u r e a n d d e v e l o p m e n t p l a n s a n d t h a t d e t a i l e d policies 
should be p rov ided . C o m p l i a n c e wi th th is g u i d a n c e was e s sen t i a l in 
fulfilling t h e G o v e r n m e n t ' s object ive t h a t Gyps ies shou ld seek to prov ide 
t he i r own a c c o m m o d a t i o n , app ly ing for p l a n n i n g p e r m i s s i o n like everyone 
e lse . It was necessa ry , t h e r e f o r e , t h a t a d e q u a t e Gypsy si te provis ion be 
m a d e in d e v e l o p m e n t p lans to fac i l i ta te th i s p rocess . 

K. 1998 A C E R T r e s e a r c h i n t o p r o v i s i o n f o r p r i v a t e G y p s y s i t e s 

50. T h e Advisory Counc i l for t he E d u c a t i o n of R o m a n y a n d o t h e r 
T r a v e l l e r s ( A C E R T ) which h a d c a r r i e d ou t r e s e a r c h s p o n s o r e d by t h e 
D e p a r t m e n t of t he E n v i r o n m e n t , T r a n s p o r t a n d Reg ions , n o t e d in th is 
r e p o r t t h a t since 1994 p r iva t e si te provis ion h a d i n c r e a s e d by 30 c a r a v a n s 
p e r y e a r whi le t h e pace of pub l i c s i te provis ion h a d dec l ined by 100 
c a r a v a n s , d isc los ing t h a t t h e pace of p r iva t e s i te provis ion h a d not 
i n c r e a s e d sufficiently to c o u n t e r b a l a n c e d e c r e a s e s in publ ic s i te 
provis ion. N o t i n g the i nc rea se of Gyps ies in h o u s i n g a n d t h e i n c r e a s e d 
e n f o r c e m e n t power s u n d e r t h e 1994 Act , it q u e s t i o n e d , if t h e s e t r e n d s 
c o n t i n u e d , t h e e x t e n t to which t h e e t h n i c , c u l t u r a l a n d l inguis t ic i den t i t y 
of Gyps ie s a n d T r a v e l l e r s would be p r o t e c t e d . 

5 1 . T h e r e s e a r c h looked, inter alia, a t 114 refused p r iva t e s i te 
a p p l i c a t i o n s , wh ich showed t h a t 97% r e l a t e d to land wi th in t he 
c o u n t r y s i d e a n d t h a t 96% w e r e refused on g r o u n d s r e l a t i n g t o t h e 
a m e n i t y va lue (for e x a m p l e , G r e e n Bel t , c o n s e r v a t i o n a r e a loca t ions ) . 
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For m o s t of t h e 50 Gypsy s i te a p p l i c a n t s i n t e rv iewed , o b t a i n i n g p e r m i s s i o n 
for t he i r own land was an i m p o r t a n t fac tor in i m p r o v i n g t h e qua l i t y of life 
a n d g a i n i n g i n d e p e n d e n c e a n d secur i ty . For m a n y , t h e e d u c a t i o n of t he i r 
ch i l d r en was a n o t h e r i m p o r t a n t r e a s o n for p r iva t e s i te app l i ca t ion . All 
save one h a d app l i ed for p e r m i s s i o n re t rospec t ive ly . 

52 . T h e r e p o r t s t a t e d t h a t t he success r a t e in 624 p l a n n i n g a p p e a l s 
before 1992 h a d a v e r a g e d 3 5 % but h a d d e c r e a s e d s ince . H a v i n g r e g a r d , 
however , to t h e way in which d a t a was r e c o r d e d , t h e a c t u a l success r a t e 
was p r o b a b l y b e t w e e n 3 5 % a n d 10%, b e i n g the f igures given in 1992 a n d 
1996 by the Gypsy g r o u p s a n d D e p a r t m e n t of t h e E n v i r o n m e n t 
respec t ive ly . N o t w i t h s t a n d i n g the object ives of p l a n n i n g policy t h a t local 
a u t h o r i t i e s m a k e provis ion for Gyps ies , mos t local a u t h o r i t i e s d id not 
identify any a r e a s of land as su i t ab l e for p o t e n t i a l d e v e l o p m e n t by 
Gyps ies a n d r e a c h e d p l a n n i n g decis ions on the bas is of l and-use c r i t e r i a 
in t h e p a r t i c u l a r case . It was t h e r e f o r e no t s u r p r i s i n g t h a t m o s t Gyps ies 
m a d e r e t ro spec t i ve app l i ca t i ons a n d t h a t t hey h a d l i t t le success in 
ident i fy ing l and on which local a u t h o r i t i e s would p e r m i t d e v e l o p m e n t . 
T h e g r a n t i n g of p e r m i s s i o n for p r i v a t e s i tes r e m a i n e d h a p h a z a r d a n d 
u n p r e d i c t a b l e . 

L. O v e r a l l s t a t i s t i c s c o n c e r n i n g G y p s y c a r a v a n s 

53 . In J a n u a r y 2000 the D e p a r t m e n t of t he E n v i r o n m e n t , T r a n s p o r t 
a n d Reg ions figures on Gypsy c a r a v a n s in E n g l a n d disclosed t h a t of 
13,134 c a r a v a n s c o u n t e d , 6,118 w e r e s t a t i o n e d on local a u t h o r i t y p i t ches , 
4,500 on p r iva te ly owned s i tes a n d 2,516 on u n a u t h o r i s e d s i t es . O f the 
l a t t e r , 684 Gypsy c a r a v a n s w e r e b e i n g t o l e r a t e d on l and owned by non-
Gyps ies (ma in ly local a u t h o r i t y l and) a n d 299 Gypsy c a r a v a n s t o l e r a t e d 
on l and owned by Gyps ies t h e m s e l v e s . O n t h e s e f igures , a b o u t 1,500 
c a r a v a n s w e r e t h e r e f o r e on u n a u t h o r i s e d a n d u n t o l e r a t e d s i tes whi le 
over 8 0 % of c a r a v a n s w e r e s t a t i o n e d on a u t h o r i s e d s i t es . 

M. L o c a l a u t h o r i t y d u t i e s to t h e h o m e l e s s 

54 . Local a u t h o r i t y d u t i e s to t h e h o m e l e s s w e r e c o n t a i n e d in P a r t V I I 
of t h e H o u s i n g Act 1996, wh ich c a m e fully in to force on 2 0 J a n u a r y 1997. 
W h e r e t h e local h o u s i n g a u t h o r i t y was sat isf ied t h a t an a p p l i c a n t was 
h o m e l e s s , el igible for a s s i s t ance , h a d a p r io r i ty n e e d (for e x a m p l e , t h e 
app l i can t was a p e r s o n w i t h w h o m d e p e n d a n t ch i l d r en r e s ided or was 
v u l n e r a b l e d u e to old age , physical d isabi l i ty , etc.) a n d did no t b e c o m e 
h o m e l e s s in t en t iona l ly , t he a u t h o r i t y was r e q u i r e d , if it did no t re fe r t h e 
app l i ca t i on to a n o t h e r h o u s i n g a u t h o r i t y , to e n s u r e t h a t a c c o m m o d a t i o n 
was m a d e ava i lab le to the app l i can t for a m i n i m u m per iod of two y e a r s . 
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W h e r e a n a p p l i c a n t was h o m e l e s s , e l igible for a s s i s t ance a n d no t h o m e l e s s 

i n t en t iona l ly , bu t was not a p r io r i t y case , t h e local h o u s i n g a u t h o r i t y was 

r e q u i r e d to p rov ide t h e app l i can t w i th advice a n d such a s s i s t a nc e as it 

c o n s i d e r e d a p p r o p r i a t e in t h e c i r c u m s t a n c e s in any a t t e m p t he m i g h t 

m a k e to s ecu re a c c o m m o d a t i o n . 

III. R E L E V A N T I N T E R N A T I O N A L T E X T S 

A. T h e C o u n c i l o f E u r o p e F r a m e w o r k C o n v e n t i o n f o r t h e 

P r o t e c t i o n o f N a t i o n a l M i n o r i t i e s 

55 . T h i s conven t ion , o p e n e d for s i g n a t u r e on 1 F e b r u a r y 1995, 

p rov ides , inter alia: 

"Article 1 

The protection of national minorities and of the rights and freedoms of persons 
belonging to those minorities forms an integral part of the international protection of 
human rights, and as such falls within the scope of international co-operation. 

Article 4 

1. The Parties undertake to guarantee to persons belonging to national minorities 
the right of equality before the law and of equal protection of the law. In this respect, 
any discrimination based on belonging to a national minority shall be prohibited. 

2. The Parties undertake to adopt, where necessary, adequate measures in order to 
promote, in all areas of economic, social, political and cultural life, full and effective 
equality between persons belonging to a national minority and those belonging to the 
majority. In this respect, they shall take due account of the specific conditions of the 
persons belonging to national minorities. 

3. The measures adopted in accordance with paragraph 2 shall not be considered to 
be an act of discrimination. 

Article 5 

1. The Parties undertake to promote the conditions necessary for persons belonging 
to national minorities to maintain and develop their culture, and to preserve the 
essential elements of their identity, namely their religion, language, traditions and 
cultural heritage. 

2. Without prejudice to measures taken in pursuance of their general integration 
policy, the Parties shall refrain from policies or practices aimed at assimilation of 
persons belonging to national minorities against their will and shall protect these 
persons from any action aimed at such assimilation." 

56. T h e conven t ion e n t e r e d in to force on 1 F e b r u a r y 1998. T h e U n i t e d 

K i n g d o m s igned the conven t ion on t h e d a t e it o p e n e d for s i g n a t u r e a n d 

rat i f ied it on 15 J a n u a r y 1998. It e n t e r e d i n t o force for t he U n i t e d 
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K i n g d o m on 1 M a y 1998. By 9 F e b r u a r y 2000, it had b e e n s igned by 37 of 
t h e Counc i l of E u r o p e ' s 41 m e m b e r S t a t e s a n d ra t i f ied by 28. 

57. T h e c o n v e n t i o n does not c o n t a i n any def in i t ion of " n a t i o n a l 
m i n o r i t y " . H o w e v e r , t h e U n i t e d K i n g d o m in its r e p o r t of J u l y 1999 to t he 
advisory c o m m i t t e e c o n c e r n e d wi th t h e c o n v e n t i o n a c c e p t e d t h a t Gyps ies 
a r e wi th in t he def in i t ion . 

B. O t h e r C o u n c i l o f E u r o p e t e x t s 

58 . R e c o m m e n d a t i o n 1203 (1993) of t h e P a r l i a m e n t a r y A s s e m b l y on 
Gyps ies in E u r o p e inc luded the r ecogn i t i on t h a t Gyps ies , as one of t he 
very few n o n - t e r r i t o r i a l m i n o r i t i e s in E u r o p e , " n e e d specia l p r o t e c t i o n " . 
In its g e n e r a l o b s e r v a t i o n s t h e A s s e m b l y s t a t e d , inter alia: 

"6. Respect for the rights of Gypsies, individual, fundamental and human rights and 
their rights as a minority is essential to improve their situation. 

7. Guarantees for equal rights, equal chances, equal treatment and measures to 
improve their situation will make a revival of Gypsy language and culture possible, 
thus enriching the European cultural diversity." 

I t s r e c o m m e n d a t i o n s inc luded : 

"xv. member states should alter national legislation and regulations which 
discriminate directly or indirectly against Gypsies;" 

"xviii. further programmes should be set up in the member slates to improve the 
housing situation, education ... of those Gypsies who are living in less favourable 
circumstances; ..." 

59. In 1998 t h e E u r o p e a n C o m m i s s i o n a g a i n s t R a c i s m a n d I n t o l e r a n c e 
a d o p t e d G e n e r a l Policy R e c o m m e n d a t i o n no. 3: C o m b a t i n g r a c i s m a n d 
i n t o l e r a n c e a g a i n s t R o m a / G y p s i e s . I t s r e c o m m e n d a t i o n s inc luded : 

"to ensure that discrimination as such, as well as discriminatory practices, are 
combated through adequate legislation and to introduce into civil law specific 
provisions to this end, particularly in the fields of... housing and education; 

to ensure that the questions relating to 'travelling' within a country, in particular 
regulations concerning residence and town planning, are solved in a way which does 
not hinder the way of life of the persons concerned;" 

C. T h e E u r o p e a n U n i o n 

60. O n 21 Apr i l 1994 t h e E u r o p e a n P a r l i a m e n t a d o p t e d a R e s o l u t i o n 
on the s i t u a t i o n of Gyps ie s in t he C o m m u n i t y (Official J o u r n a l of t he 
E u r o p e a n C o m m u n i t i e s no . C 128/372 of 9 M a y 1994), ca l l ing on the 
g o v e r n m e n t s of m e m b e r S t a t e s " to i n t r o d u c e legal , a d m i n i s t r a t i v e a n d 
social m e a s u r e s to improve t h e social s i t u a t i o n of Gyps ies a n d T r a v e l l i n g 
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Peop le in E u r o p e " ; a n d r e c o m m e n d i n g t h a t " t h e C o m m i s s i o n , t h e Counc i l 
a n d t h e g o v e r n m e n t s of m e m b e r S t a t e s shou ld do e v e r y t h i n g in t he i r 
power to assis t in t h e e c o n o m i c , social a n d pol i t ical i n t e g r a t i o n of 
Gyps ies , w i t h t h e object ive of e l i m i n a t i n g t he d e p r i v a t i o n a n d pover ty in 
which t h e g r e a t m a j o r i t y of E u r o p e ' s Gypsy p o p u l a t i o n still lives a t t h e 
p r e s e n t t i m e " . 

6 1 . P r o t e c t i o n of m i n o r i t i e s has b e c o m e one of t h e p r e c o n d i t i o n s for 
access ion to t he E u r o p e a n U n i o n . In N o v e m b e r 1999 the E u r o p e a n U n i o n 
a d o p t e d " G u i d i n g P r i n c i p l e s " for i m p r o v i n g t h e s i t u a t i o n of R o m a in 
c a n d i d a t e c o u n t r i e s , b a s e d express ly on t h e r e c o m m e n d a t i o n s of t he 
Counc i l of E u r o p e ' s Specia l is t G r o u p on R o m a / G y p s i e s a n d those of t he 
O S C E H i g h C o m m i s s i o n e r on N a t i o n a l M i n o r i t i e s . 

D . T h e O r g a n i s a t i o n f o r S e c u r i t y a n d C o - o p e r a t i o n in E u r o p e 
( O S C E ) 

62. T h e s i t u a t i o n of R o m a a n d Sint i h a s b e c o m e a s t a n d a r d i t e m on 
the " h u m a n d i m e n s i o n " sec t ion of t h e a g e n d a of O S C E review 
confe rences . T w o s t r u c t u r a l d e v e l o p m e n t s - t h e Office of D e m o c r a t i c 
I n s t i t u t i o n s a n d H u m a n R i g h t s ( O D I H R ) a n d t h e a p p o i n t m e n t of a H i g h 
C o m m i s s i o n e r on N a t i o n a l M i n o r i t i e s - a lso c o n c e r n e d p r o t e c t i o n of 
R o m a a n d Sint i as m i n o r i t i e s . 

6 3 . O n 7 Apr i l 2000 the H i g h C o m m i s s i o n e r ' s r e p o r t on t h e s i t u a t i o n 
of R o m a a n d Sint i in t h e O S C E a r e a was p u b l i s h e d . P a r t IV of t he r e p o r t 
dea l t w i th t he l iving cond i t i ons of R o m a , n o t i n g t h a t whi le n o m a d i s m h a d 
b e e n c e n t r a l to R o m a n i h i s to ry a n d c u l t u r e a ma jo r i ty of R o m a w e r e now 
s e d e n t a r y (one e s t i m a t i o n gave 2 0 % as n o m a d i c , 20% as s e m i - n o m a d i c , 
mov ing seasona l ly , whi le 6 0 % w e r e s e d e n t a r y ) . T h i s was p a r t i c u l a r l y t r u e 
of c e n t r a l and e a s t e r n E u r o p e , w h e r e t h e r e h a d b e e n policies of forced 
s é d e n t a r i s a t i o n in t he pa s t : 

"It must be emphasised that whether an individual is nomadic, semi-nomadic or 
sedentary should, like other aspects of his or her ethnic identity, be solely a matter of 
personal choice. The policies of some OSCE participating States have at times breached 
this principle, either by making a determination of a group's fundamental lifestyle that 
is inconsistent with its members' choices or by making it virtually impossible for 
individuals to pursue the lifestyle that expresses their group identity." (pp. 98-99) 

64. T h e r e p o r t s t a t e d t h a t for t hose R o m a w h o m a i n t a i n e d a n o m a d i c 
or s e m i - n o m a d i c lifestyle t h e avai labi l i ty of legal a n d su i t ab l e p a r k i n g 
s i tes was a p a r a m o u n t n e e d a n d p r e c o n d i t i o n to t h e m a i n t e n a n c e of t he i r 
g r o u p iden t i ty . It obse rved , however , t h a t even in t hose c o u n t r i e s t h a t 
e n c o u r a g e d or adv i sed local a u t h o r i t i e s to m a i n t a i n p a r k i n g s i tes , t h e 
n u m b e r a n d size of ava i lab le s i tes was insuff icient c o m p a r e d to the n e e d : 
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"... The effect is to place nomadic Roma in the position of breaking the l a w - in some 
countries, committing a crime - if they park in an unauthorised location, even though 
authorised sites may not be available." (pp. 108-09) 

65 . T h e r e p o r t dea l t specifically wi th t he s i t u a t i o n of Gyps ies in t he 

U n i t e d K i n g d o m (pp. 109-14). It found: 

"Under current law, Gypsies have three options for lawful camping: parking on public 
caravan sites - which the Government acknowledges to be insufficient; parking on 
occupied land with the consent of the occupier; and parking on property owned by the 
campers themselves. The British Government has issued guidance to local authorities 
aimed at encouraging the last approach. In practice, however, and notwithstanding 
official recognition of their special situation and needs, many Gypsies have 
encountered formidable obstacles to obtaining the requisite permission to park their 
caravans on their own property. ..." (pp. 112-13). 

66. C o n c e r n i n g the p l a n n i n g r e g i m e which r e q u i r e s p l a n n i n g 

p e r m i s s i o n for t he d e v e l o p m e n t of l and t o w a r d s t h e s t a t i o n i n g of 

c a r a v a n s , it s t a t e d : 

"... This scheme allows wide play for the exercise of discretion — and that discretion 
has repeatedly been exercised to the detriment of Gypsies. A 1986 report by the 
Department of the Environment described the prospects of applying for planning 
permission for a Gypsy site as 'a daunting one laced with many opportunities for 
failure'. In 1991, the last years in which the success of application rates was evaluated, 
it was ascertained that 90 per cent of applications for planning permission by Gypsies 
were denied. In contrast, 80 per cent of all planning applications were granted during 
the same period. It is to be noted that, as a category, Gypsy planning applications are 
relatively unique in so far as they typically request permission to park caravans in areas 
or sites which are subject to restriction by local planning authorities. As such, virtually 
all Gypsy planning applications are highly contentious. Nonetheless, the fact remains 
that there is inadequate provision or availability of authorised halting sites (private or 
public), which the high rate of denial of planning permission only exacerbates. 
Moreover, there are indications that the situation has deteriorated since 1994. ... In 
face of these difficulties, the itinerant lifestyle which has typified the Gypsies is under 
threat." (pp. 113-14) 

67. T h e r e p o r t ' s r e c o m m e n d a t i o n s inc luded t h e following: 

"... in view of the extreme insecurity many Roma now experience in respect of 
housing, governments should endeavour to regularise the legal status of Roma who 
now live in circumstances of unsettled legality." (pp. 126 and 162) 

THE LAW 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 8 O F T H E C O N V E N T I O N 

68 . T h e a p p l i c a n t c o m p l a i n e d t h a t t h e refusal of p l a n n i n g p e r m i s s i o n 

to s t a t i o n c a r a v a n s on h e r land a n d the e n f o r c e m e n t m e a s u r e s 

i m p l e m e n t e d in r e spec t of he r o c c u p a t i o n of h e r l and d isc losed a 

v io la t ion of Ar t ic le 8 of t he C o n v e n t i o n , which r e a d s as follows: 
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'J. Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 

69. T h e G o v e r n m e n t d i s p u t e d those a l l e g a t i o n s . T h e C o m m i s s i o n , by 
e i g h t e e n vo tes t o n i n e , found t h a t t h e r e h a d b e e n no v io la t ion of th i s 
provis ion. 

70. T h e C o u r t reca l l s t h a t it h a s a l r e a d y e x a m i n e d c o m p l a i n t s ab o u t 
the p l a n n i n g a n d e n f o r c e m e n t m e a s u r e s i m p o s e d on a Gypsy family w h o 
occupied t he i r own l and w i thou t p l a n n i n g p e r m i s s i o n in Buckley v. the 
United Kingdom ( j u d g m e n t of 25 S e p t e m b e r 1996, Reports of Judgments and 
Decisions 1996-IV). Bo th p a r t i e s have r e f e r r e d ex tens ive ly to t h e f indings 
of t h e C o u r t in t h a t case , as well as to t h e di f fer ing a p p r o a c h of t he 
C o m m i s s i o n . 

T h e C o u r t cons ide r s t h a t , whi le it is not fo rmal ly b o u n d to follow any of 
its p rev ious j u d g m e n t s , it is in the i n t e r e s t s of legal c e r t a i n t y , 
fo reseeab i l i ty a n d equa l i t y before t h e law t h a t it shou ld not d e p a r t , 
w i t h o u t good r e a s o n , f rom p r e c e d e n t s laid down in p rev ious cases . Since 
t h e C o n v e n t i o n is first a n d fo remos t a sy s t em for t h e p r o t e c t i o n of h u m a n 
r i gh t s , t h e C o u r t m u s t , however , have r e g a r d to t h e c h a n g i n g cond i t ions in 
C o n t r a c t i n g S t a t e s a n d r e s p o n d , for e x a m p l e , to any e m e r g i n g c o n s e n s u s 
as t o t h e s t a n d a r d s to be ach ieved (see , a m o n g s t o t h e r a u t h o r i t i e s , Cossey 
v. the United Kingdom, j u d g m e n t of 27 S e p t e m b e r 1990, Scr ies A no. 184, 
p. 14, § 3 5 ) . 

A. A s t o t h e r i g h t s in i s s u e u n d e r A r t i c l e 8 o f t h e C o n v e n t i o n 

71 . T h e a p p l i c a n t s u b m i t t e d t h a t m e a s u r e s t h r e a t e n i n g h e r 
o c c u p a t i o n of h e r l and in c a r a v a n s affected not only h e r h o m e , bu t a lso 
h e r p r i v a t e a n d family life as a Gypsy wi th a t r a d i t i o n a l lifestyle of living 
in mob i l e h o m e s which al low t rave l l ing . She r e f e r r ed to t h e cons i s t en t 
a p p r o a c h of t h e C o m m i s s i o n in h e r own a n d s imi l a r cases (see , for 
e x a m p l e , Buckley, c i ted above , op in ion of t h e C o m m i s s i o n , p . 1309, § 64) . 

72. T h e G o v e r n m e n t a c c e p t e d t h a t t h e a p p l i c a n t ' s c o m p l a i n t s 
c o n c e r n e d h e r r igh t to r e spec t for he r h o m e a n d s t a t e d t h a t it was 
u n n e c e s s a r y to c o n s i d e r w h e t h e r t h e a p p l i c a n t ' s r ight to r e spec t for he r 
p r i v a t e a n d family life was also in issue (see Buckley, c i ted above , 
pp . 1287-88, §§ 54-55) . 

73 . T h e C o u r t cons ide r s t h a t t h e a p p l i c a n t ' s o c c u p a t i o n of h e r c a r a v a n 
is a n i n t e g r a l p a r t of h e r e t h n i c i den t i t y as a Gypsy, re f lec t ing t he long 
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t r a d i t i o n of t h a t m i n o r i t y of following a t r ave l l ing l ifestyle. T h i s is t he case 
even t h o u g h , u n d e r t he p r e s s u r e of d e v e l o p m e n t a n d d iverse policies or by 
t h e i r own choice , m a n y Gyps ies no longer live a whol ly n o m a d i c ex i s t ence 
a n d inc reas ing ly se t t l e for long pe r iods in one p lace in o r d e r to fac i l i ta te , 
for e x a m p l e , t h e e d u c a t i o n of t h e i r ch i l d r en . M e a s u r e s a f fec t ing the 
a p p l i c a n t ' s s t a t i o n i n g of h e r c a r a v a n s t h e r e f o r e have a n i m p a c t go ing 
beyond t h e r igh t to r e spec t for he r h o m e . T h e y also affect h e r abi l i ty to 
m a i n t a i n h e r i den t i t y as a Gypsy a n d to lead he r p r i v a t e and family life in 
a c c o r d a n c e wi th t h a t t r a d i t i o n . 

74. T h e C o u r t f inds, t h e r e f o r e , t h a t t h e a p p l i c a n t ' s r igh t to r e spec t for 
h e r p r iva t e life, family life a n d h o m e is in i ssue in t h e p r e s e n t case . 

B. W h e t h e r t h e r e w a s a n " i n t e r f e r e n c e " w i t h t h e a p p l i c a n t ' s 
r i g h t s u n d e r A r t i c l e 8 o f t h e C o n v e n t i o n 

75. T h e G o v e r n m e n t a c c e p t e d t h a t t h e r e had b e e n a n " i n t e r f e r e n c e by 
a publ ic a u t h o r i t y " wi th t he a p p l i c a n t ' s r ight to r e s p e c t for h e r h o m e 
disclosed by the refusal of p l a n n i n g p e r m i s s i o n to al low h e r to live in he r 
c a r a v a n on h e r own land a n d t h e e n f o r c e m e n t m e a s u r e s t a k e n a g a i n s t he r . 

76. T h e app l i can t c o n t e n d e d t h a t , in add i t i on to t h e s e m e a s u r e s 
c o n s t i t u t i n g an i n t e r f e r e n c e wi th h e r r i gh t s , t he f r a m e w o r k of leg is la t ion 
a n d p l a n n i n g policy a n d r e g u l a t i o n s d isc losed a lack of r e spec t for t hose 
r igh t s as t h e y effectively m a d e it imposs ib le for h e r to live secure ly as a 
Gypsy: e i t h e r she was forced off h e r land a n d would have to s t a t i o n h e r 
c a r a v a n s unlawful ly , a t t h e risk of b e i n g con t inua l l y moved on, or she 
would have t o accep t c o n v e n t i o n a l h o u s i n g o r "forced a s s i m i l a t i o n " . 

77. T h e C o u r t cons ide r s t h a t it c a n n o t e x a m i n e leg is la t ion a n d policy 
in t h e a b s t r a c t , i ts t a sk r a t h e r be ing to e x a m i n e the app l i ca t i on of specific 
m e a s u r e s or policies to t he facts of each indiv idual case . T h e r e is no d i rec t 
m e a s u r e of " c r i m i n a l i s a t i o n " of a p a r t i c u l a r lifestyle as was t h e case in 
Dudgeon v. the United Kingdom ( j u d g m e n t of 22 O c t o b e r 1981, Se r i e s A 
no. 45) , wh ich c o n c e r n e d legis la t ion r e n d e r i n g adu l t c o n s e n s u a l h o m o 
sexua l r e l a t i ons a c r i m i n a l offence. 

78. H a v i n g r e g a r d to t he facts of th is case , it finds t h a t t he dec is ions of 
t h e p l a n n i n g a u t h o r i t i e s re fus ing to allow t h e app l i can t to r e m a i n on he r 
land in h e r c a r a v a n s a n d t h e m e a s u r e s of e n f o r c e m e n t t a k e n in r e s p e c t of 
h e r c o n t i n u e d o c c u p a t i o n c o n s t i t u t e d a n i n t e r f e r e n c e wi th h e r r igh t to 
r e spec t for he r p r iva te life, family life a n d h o m e wi th in the m e a n i n g of 
Ar t ic le 8 § 1 of t he C o n v e n t i o n . It will t h e r e f o r e e x a m i n e below w h e t h e r 
th is i n t e r f e r e n c e was jus t i f i ed u n d e r p a r a g r a p h 2 of Ar t ic le 8 as b e i n g "in 
a c c o r d a n c e wi th t he l aw" , p u r s u i n g a l e g i t i m a t e a i m or a i m s a n d as b e i n g 
" n e c e s s a r y in a d e m o c r a t i c soc ie ty" in p u r s u i t of t h a t a i m or a i m s . 
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C. W h e t h e r t h e i n t e r f e r e n c e w a s "in a c c o r d a n c e w i t h t h e law" 

79. It was no t c o n t e s t e d by the app l i can t t h a t t he m e a s u r e s to which 
she was sub jec t ed w e r e "in a c c o r d a n c e wi th t he law". 

T h e C o u r t finds no r e a s o n to r e a c h a d i f fe ren t conc lus ion . 

D . W h e t h e r t h e i n t e r f e r e n c e p u r s u e d a l e g i t i m a t e a i m 

80. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e m e a s u r e s in q u e s t i o n 
p u r s u e d t h e e n f o r c e m e n t of p l a n n i n g con t ro l s wh ich w e r e in t he i n t e r e s t s 
of t h e e c o n o m i c we l l -be ing of t h e c o u n t r y a n d t h e p r e s e r v a t i o n of t h e 
e n v i r o n m e n t a n d publ ic h e a l t h . 

8 1 . T h e app l i can t a c c e p t e d t h a t t h e m e a s u r e s p u r s u e d t h e l e g i t i m a t e 
a i m of p r o t e c t i n g t he " r i gh t s of o t h e r s " in t h e sense of e n v i r o n m e n t a l 
p r o t e c t i o n . She did not accep t t h a t any o t h e r l e g i t i m a t e a i m was 
c o n c e r n e d . 

82 . T h e C o u r t no t e s t h a t t h e G o v e r n m e n t have not pu t forward any 
de t a i l s c o n c e r n i n g t h e a i m s a l l eged ly p u r s u e d in th is case a n d t h a t t h e y 
rely on a g e n e r a l a s s e r t i o n . It is a l so a p p a r e n t t h a t t he r e a s o n s given for 
t h e i n t e r f e r e n c e in t h e p l a n n i n g p r o c e d u r e s in th i s c a se w e r e e x p r e s s e d 
p r i m a r i l y in t e r m s of e n v i r o n m e n t a l policy. In t h e s e c i r c u m s t a n c e s , t he 
C o u r t finds t h a t t h e m e a s u r e s p u r s u e d t h e l e g i t i m a t e a i m of p r o t e c t i n g 
t h e " r i g h t s of o t h e r s " t h r o u g h p r e s e r v a t i o n of t h e e n v i r o n m e n t . It does 
not find it n e c e s s a r y to d e t e r m i n e w h e t h e r any o t h e r a i m s w e r e involved. 

E. W h e t h e r t h e i n t e r f e r e n c e w a s " n e c e s s a r y in a d e m o c r a t i c 
s o c i e t y " 

/. Arguments before the Court 

(a) The applicant 

8 3 . T h e app l i can t s u b m i t t e d t h a t , in a s se s s ing t h e necess i ty of t h e 
m e a s u r e s in th i s ca se , t he i m p o r t a n c e of w h a t was at s t a k e for he r 
w e i g h e d very heavi ly in t he b a l a n c e , as t h e i ssue c o n c e r n e d not only t he 
s ecu r i t y of he r h o m e bu t a lso h e r r ight to live, wi th h e r family, in t he 
t r a d i t i o n a l Gypsy lifestyle. T h e g r o w i n g i n t e r n a t i o n a l c o n s e n s u s a b o u t 
t h e i m p o r t a n c e of p rov id ing t h e r i g h t s of m i n o r i t i e s w i th legal 
p r o t e c t i o n , as i l l u s t r a t e d , inter alia, by t he F r a m e w o r k C o n v e n t i o n for t he 
P r o t e c t i o n of N a t i o n a l M i n o r i t i e s , e m p h a s i s e d t h a t th is was a lso of 
s igni f icance to t h e c o m m u n i t y as a who le as a f u n d a m e n t a l va lue of a 
civilised d e m o c r a c y . In t h e s e c i r c u m s t a n c e s , a n y m a r g i n of a p p r e c i a t i o n 
a c c o r d e d to t h e d o m e s t i c d e c i s i o n - m a k i n g bodies s h o u l d be n a r r o w e r 
r a t h e r t h a n wide r . 
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84. T h e app l i can t a r g u e d t h a t t h e p r o c e d u r a l s a f e g u a r d s in t h e 
d e c i s i o n - m a k i n g p rocess only gave l i m i t e d r ecogn i t i on to t hose 
c o n s i d e r a t i o n s in her case . T h e g o v e r n m e n t policy C i r c u l a r s 28/77 a n d 
57/78 (see p a r a g r a p h s 38-41) , which express ly m a d e a l lowance for t he 
specia l s i t u a t i o n of Gyps ie s a n d which w e r e t a k e n i n t o a c c o u n t by th is 
C o u r t in Buckley ( j u d g m e n t c i ted above , p. 1293, § 80) , h a d b e e n 
w i t h d r a w n a n d r ep l aced by C i r c u l a r 1/94 which prov ided t h a t Gyps ies 
shou ld be r e g a r d e d as b e i n g in the s a m e pos i t ion as a n y o t h e r deve lope r 
of l and u n d e r t h e p l a n n i n g sys t em. F u r t h e r m o r e , in r e a c h i n g t h e i r 
dec is ions t h e p l a n n i n g i n spec to r s w e r e c o n s t r a i n e d by laws a n d policies 
app ly ing to l and d e v e l o p m e n t , wh ich p laced , for e x a m p l e , p a r t i c u l a r 
w e i g h t o n t h e p r o t e c t i o n of G r e e n Bel t a r e a s . T h e i n t e r e s t of Gyps ies in 
r e s i d i n g on t he i r land was not s een as a useful or i n d i s p e n s a b l e l and-use 
f e a t u r e a n d t h e r e f o r e a u t o m a t i c a l l y c a r r i e d m u c h less we igh t in t h e 
d o m e s t i c b a l a n c i n g exe rc i se . T h u s , t h e " p e r s o n a l c i r c u m s t a n c e s " of t he 
Gyps ies could se ldom o u t w e i g h the m o r e g e n e r a l p l a n n i n g c o n s i d e r a t i o n s . 

85 . T h e app l i can t a lso s u b m i t t e d t h a t t h e r e m u s t exist p a r t i c u l a r l y 
c o m p e l l i n g r e a s o n s to jus t i fy t h e s e r i o u s n e s s of t h e i n t e r f e r e n c e d isc losed 
by t h e m e a s u r e s of ev ic t ion f rom h e r l and , w h e r e t h e r e h a d no t b e e n 
shown to be an a l t e r n a t i v e s i te to which she could r e a s o n a b l y be e x p e c t e d 
to move . She po in t ed ou t t h a t in he r case she a n d h e r family h a d moved on 
to h e r land a f te r b e i n g h a r a s s e d a n d m o v e d on f rom p lace to p lace . T h i s 
e n a b l e d h e r ch i l d r en to a t t e n d school. She h a d neve r b e e n offered a p lace 
on a n official s i te . D u r i n g t h e p l a n n i n g p r o c e d u r e s , it was a c k n o w l e d g e d 
t h a t t h e r e w e r e no official s i tes in t h e T h r e e Rivers d i s t r i c t a n d t h a t t h e r e 
h a d b e e n insuff icient provis ion in H e r t f o r d s h i r e s ince 1985. F o r c e d off 
t h e i r land by e n f o r c e m e n t m e a s u r e s , t h e y r e t u r n e d as they h a d no o t h e r 
op t ion . She a n d h e r fami ly still lived u n d e r t h e t h r e a t of f u r t h e r 
e n f o r c e m e n t ac t ion , i n c l u d i n g physical ev ic t ion , w i t h still n o s e c u r e 
a l t e r n a t i v e s i te to go to . 

(b) The Government 

86. T h e G o v e r n m e n t e m p h a s i s e d t h a t , as r ecogn i sed by t h e C o u r t in 
Buckley ( j u d g m e n t c i ted above , pp . 1291-92, §§ 74-75) , in t he c o n t e x t of 
town a n d c o u n t r y p l a n n i n g , which involved the exe rc i se of d i s c r e t i o n a r y 
j u d g m e n t in i m p l e m e n t i n g policies in t he i n t e r e s t s of t he c o m m u n i t y , 
na t i ona l a u t h o r i t i e s w e r e in a b e t t e r pos i t ion to e v a l u a t e local n e e d s a n d 
cond i t ions t h a n a n i n t e r n a t i o n a l c o u r t . It was not for t h e C o u r t to 
s u b s t i t u t e i ts view of w h a t wou ld be t h e bes t p l a n n i n g policy or t h e mos t 
a p p r o p r i a t e m e a s u r e in a p a r t i c u l a r e a s e . 

87. Whi l e t he a p p l i c a n t was e n t i t l e d to have h e r i n t e r e s t s careful ly 
cons ide r ed by t h e n a t i o n a l a u t h o r i t i e s a n d w e i g h e d in t h e b a l a n c e 
a g a i n s t t h e n e e d s of p l a n n i n g con t ro l , a n e x a m i n a t i o n of t he app l i cab le 
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sys t em, a n d the facts of this ca se , showed t h a t t he p r o c e d u r a l s a f e g u a r d s 
c o n t a i n e d in n a t i o n a l law as to t he way in which p l a n n i n g j u d g m e n t s w e r e 
m a d e (an a s s e s s m e n t by a qual i f ied i n d e p e n d e n t e x p e r t , a n insj iector , 
followed by jud i c i a l rev iew in t h e H i g h C o u r t ) w e r e such as to give d u e 
r e g a r d to he r i n t e r e s t s . T h e G o v e r n m e n t j io in ted out t h a t local j i l ann ing 
a u t h o r i t i e s w e r e e n c o u r a g e d to a d o p t a symjDathetic ap j j roach to 
a n y q u e s t i o n of e n f o r c e m e n t ac t ion u n d e r C i r c u l a r 18/94 (see 
p a r a g r a p h s 47-48 above) a n d t h a t l a rge n u m b e r s of c a r a v a n s on 
u n a u t h o r i s e d s i tes w e r e t o l e r a t e d (see t h e s t a t i s t i c s c i ted in p a r a g r a p h 53 
above ) . H o w e v e r , Gyps ies could not c la im t h e r igh t to live w h e r e v e r they 
l iked in de f iance of p l a n n i n g con t ro l , p a r t i c u l a r l y w h e n t h e y w e r e now 
s e e k i n g to live a s e t t l e d ex i s t ence indef in i te ly o n t h e i r own l and . 

88. T h e G o v e r n m e n t f u r t h e r s u b m i t t e d t h a t , whi le t h e r e w e r e no 
official s i tes in t he T h r e e Rivers d i s t r i c t , t h e r e w e r e s i tes e l s e w h e r e in 
H e r t f o r d s h i r e a n d t h a t it was o p e n to t h e app l i can t to t rave l to o t h e r 
c a r a v a n s i t es o u t s i d e t h a t local a u t h o r i t y a r e a . T h e y p o i n t e d ou t t h a t t h e 
a p p l i c a n t took u p r e s i d e n c e on h e r l and , which was in a n A g r i c u l t u r a l 
P r io r i ty A r e a a n d a n A r e a of G r e a t L a n d s c a p e V a l u e wi th in t he G r e e n 
Bel t , w i t h o u t o b t a i n i n g , or even app ly ing for t h e p r io r p l a n n i n g 
p e r m i s s i o n n e c e s s a r y to r e n d e r t h a t occ tq ia t ion lawful. W h e n she did 
ajjply for p l a n n i n g p e r m i s s i o n , t h e a p p l i c a n t had t h e o p p o r t u n i t y of 
p r e s e n t i n g t he a r g u m e n t s in h e r favour a t h e a r i n g s before two 
i n spec to r s , w h o gave h e r p e r s o n a l c i r c u m s t a n c e s careful c o n s i d e r a t i o n . 
H o w e v e r , bo th i n spec to r s found t h a t h e r occu])at ion of h e r land was 
d e t r i m e n t a l to t he r u r a l c h a r a c t e r of t h e si te s i t u a t e d in t he G r e e n Bell 
a n d t h a t th is o u t w e i g h e d h e r i n t e r e s t s . T h e app l i can t could not re ly on 
Ar t ic le 8 as giving h e r p r e f e r e n c e as to h e r p lace of r e s i d e n c e g r e a t e r 
we igh t t h a n t h e g e n e r a l i n t e r e s t . Final ly , in a s se s s ing the p r o p o r t i o n a l i t y 
of t h e m e a s u r e s , it shou ld be t a k e n in to a c c o u n t t h a t t h e a p p l i c a n t h a d 
m a d e two app l i c a t i ons for b u n g a l o w s , i n d i c a t i n g t h a t she was wil l ing to 
live in s e t t l ed , c o n v e n t i o n a l a c c o m m o d a t i o n . 

(c) Intervention by the European Roma Rights Centre 

89. T h e Euro j i ean R o m a R i g h t s C e n t r e d r e w t h e a t t e n t i o n of t h e 
C o u r t to t he r ecen t ly pub l i shed r e p o r t on t he s i t u a t i o n of R o m a a n d Sint i 
in t he O S C E a r e a p r e p a r e d by the O S C E H i g h C o m m i s s i o n e r on N a t i o n a l 
M i n o r i t i e s and o t h e r i n t e r n a t i o n a l t ex t s a n d m a t e r i a l s c o n c e r n i n g t h e 
pos i t ion of R o m a . T h e y s u b m i t t e d tha t t h e r e h a d e m e r g e d a growing-
c o n s e n s u s a m o n g s t i n t e r n a t i o n a l o r g a n i s a t i o n s a b o u t t h e n e e d to t a k e 
specific m e a s u r e s to a d d r e s s t h e pos i t ion of R o m a , inter alia, c o n c e r n i n g 
a c c o m m o d a t i o n a n d g e n e r a l living cond i t ions . Ar t i c les 8 a n d 14 shou ld 
t h e r e f o r e be i n t e r p r e t e d in t h e l ight of t h e c l ea r i n t e r n a t i o n a l c o n s e n s u s 
abou t t he pl ight of R o m a a n d t h e n e e d for u r g e n t ac t ion . 
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2. The Court's assessment 

(a) General principles 

90. An i n t e r f e r e n c e will be c o n s i d e r e d " n e c e s s a r y in a d e m o c r a t i c 
socie ty" for a l e g i t i m a t e a i m if it a n s w e r s a " p r e s s i n g social n e e d " a n d , in 
p a r t i c u l a r , if it is p r o p o r t i o n a t e to t h e l e g i t i m a t e a i m p u r s u e d . W h i l e it is 
lor t h e n a t i o n a l a u t h o r i t i e s to m a k e t h e ini t ia l a s s e s s m e n t of necess i ty , t h e 
final eva lua t i on as to w h e t h e r t he r e a s o n s c i ted for t h e i n t e r f e r e n c e a r e 
r e l evan t a n d sufficient r e m a i n s subject to review by the C o u r t for 
con fo rmi ty wi th t he r e q u i r e m e n t s of t h e C o n v e n t i o n (see , a m o n g o t h e r 
a u t h o r i t i e s , Lustig-Prean and Beckett v. the United Kingdom, nos . 31417 /96 
a n d 32377 /96 , 27 S e p t e m b e r 1999, §§ 8 0 - 8 1 , u n r e p o r t e d ) . 

9 1 . In th i s r e g a r d , a m a r g i n of a p p r e c i a t i o n m u s t , inevi tably , be left to 
t he n a t i o n a l a u t h o r i t i e s , w h o by r e a s o n of t h e i r d i r ec t a n d c o n t i n u o u s 
c o n t a c t w i t h t h e vi tal forces of t he i r c o u n t r i e s a r e in p r inc ip le b e t t e r 
p laced t h a n an i n t e r n a t i o n a l cou r t to e v a l u a t e local n e e d s a n d cond i t i ons . 
T h i s m a r g i n will vary a c c o r d i n g to t h e n a t u r e of t h e C o n v e n t i o n r igh t in 
i s sue , i ts i m p o r t a n c e for t h e ind iv idua l a n d t h e n a t u r e of t h e ac t iv i t ies 
r e s t r i c t e d , as well as t he n a t u r e of t h e a i m p u r s u e d by the r e s t r i c t i o n s 
(see Dudgeon, c i ted above , p . 2 1 , § 52, a n d Gillow v. the United Kingdom, 
judgment of 24 N o v e m b e r 1986, Ser ies A no . 109, p . 22, § 55) . 

92 . T h e j u d g m e n t by t h e n a t i o n a l a u t h o r i t i e s in a n y p a r t i c u l a r case 
t h a t t h e r e a r e l e g i t i m a t e p l a n n i n g ob jec t ions to a p a r t i c u l a r use of a s i te 
is one which t h e C o u r t is not well e q u i p p e d to c h a l l e n g e . It c a n n o t visit 
e ach si te to assess t he i m p a c t of a p a r t i c u l a r p roposa l on a p a r t i c u l a r 
a r e a in t e r m s of b e a u t y , traffic cond i t ions , s e w e r a g e a n d w a t e r faci l i t ies , 
e d u c a t i o n a l facil i t ies, med i ca l facil i t ies, e m p l o y m e n t o p p o r t u n i t i e s a n d so 
on. Because p l a n n i n g i n spec to r s visit t h e s i te , h e a r t he a r g u m e n t s on all 
s ides a n d al low t h e e x a m i n a t i o n of w i t n e s s e s , t hey a r e b e t t e r p laced t h a n 
the C o u r t to we igh the a r g u m e n t s . H e n c e , as t he C o u r t obse rved in Buckley 
( j u d g m e n t c i ted above, p . 1292, § 75 in fine), " [ i ]n so far as t he exe rc i se of 
d i sc re t ion involving a m u l t i t u d e of local fac tors is i n h e r e n t in t h e choice 
a n d i m p l e m e n t a t i o n of p l a n n i n g policies , the na t i ona l a u t h o r i t i e s in 
pr inc ip le enjoy a wide m a r g i n of a p p r e c i a t i o n " , a l t h o u g h it r e m a i n s o p e n 
to t h e C o u r t to conc lude tha i t h e r e has b e e n a man i f e s t e r r o r of 
a p p r e c i a t i o n by t h e n a t i o n a l a u t h o r i t i e s . In t h e s e c i r c u m s t a n c e s , the 
p r o c e d u r a l s a f e g u a r d s ava i lab le to the indiv idual will be especia l ly 
m a t e r i a l in d e t e r m i n i n g w h e t h e r t h e r e s p o n d e n t S t a t e h a s , w h e n fixing 
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t h e r e g u l a t o r y f r a m e w o r k , r e m a i n e d w i th in its m a r g i n of a p p r e c i a t i o n . In 
p a r t i c u l a r , t he C o u r t m u s t e x a m i n e w h e t h e r t h e d e c i s i o n - m a k i n g process 
l e a d i n g to m e a s u r e s of i n t e r f e r e n c e was fair a n d such as to afford d u e 
r e spec t to the i n t e r e s t s s a f e g u a r d e d to t h e ind iv idua l by Ar t ic le 8 (see 
Buckley, c i t ed above , pp . 1292-93, § 76). 

93 . T h e a p p l i c a n t u r g e d the C o u r t to t a k e in to a c c o u n t r e c e n t 
i n t e r n a t i o n a l d e v e l o p m e n t s , in p a r t i c u l a r t he F r a m e w o r k C o n v e n t i o n for 
t h e P r o t e c t i o n of N a t i o n a l M i n o r i t i e s , in r e d u c i n g t h e m a r g i n of 
a p p r e c i a t i o n a c c o r d e d to S t a t e s in l ight of t he r ecogn i t i on of the 
p r o b l e m s of v u l n e r a b l e g r o u p s , such as Gyps ie s . T h e C o u r t obse rves t h a t 
t h e r e m a y be said to be a n e m e r g i n g i n t e r n a t i o n a l c o n s e n s u s a m o n g s t t he 
C o n t r a c t i n g S t a t e s of t h e Counc i l of E u r o p e r ecogn i s ing the specia l n e e d s 
of m i n o r i t i e s a n d a n ob l iga t ion to p r o t e c t t h e i r secur i ty , i den t i ty a n d 
lifestyle (see p a r a g r a p h s 55-59 above , in p a r t i c u l a r t he F r a m e w o r k 
C o n v e n t i o n for t h e P r o t e c t i o n of N a t i o n a l M i n o r i t i e s ) , not only for t he 
p u r p o s e of s a f e g u a r d i n g the i n t e r e s t s of t h e m i n o r i t i e s t h e m s e l v e s bu t to 
p r e s e r v e a c u l t u r a l d ivers i ty of va lue to t h e whole c o m m u n i t y . 

94. H o w e v e r , t h e C o u r t is not p e r s u a d e d t h a t t he c o n s e n s u s is 
sufficiently c o n c r e t e for it to de r ive a n y g u i d a n c e as to t he c o n d u c t o r 
s t a n d a r d s which C o n t r a c t i n g S t a t e s cons ide r d e s i r a b l e in any p a r t i c u l a r 
s i t u a t i o n . T h e f r a m e w o r k conven t ion , for e x a m p l e , se ts out g e n e r a l 
p r inc ip le s a n d goals bu t t h e s i g n a t o r y S t a t e s w e r e u n a b l e to a g r e e on 
m e a n s of i m p l e m e n t a t i o n . T h i s re in forces t h e C o u r t ' s v iew t h a t t h e 
c o m p l e x i t y a n d sensi t iv i ty of t he i s sues involved in policies b a l a n c i n g the 
i n t e r e s t s of t h e g e n e r a l p o p u l a t i o n , in p a r t i c u l a r w i th r e g a r d to 
e n v i r o n m e n t a l p r o t e c t i o n , a n d t h e i n t e r e s t s of a m i n o r i t y w i t h possibly 
conf l ic t ing r e q u i r e m e n t s r e n d e r s t h e C o u r t ' s role a s t r ic t ly supe rv i so ry 
one . 

95 . M o r e o v e r , to accord to a Gypsy w h o h a s unlawful ly s t a t i o n e d a 
c a r a v a n s i te a t a p a r t i c u l a r p lace d i f fe ren t t r e a t m e n t f rom t h a t a c c o r d e d 
to non-Gyps ie s w h o have e s t ab l i shed a c a r a v a n s i te a t t h a t p lace or f rom 
t h a t acco rded to any indiv idual w h o h a s e s t a b l i s h e d a house in t h a t 
p a r t i c u l a r p lace would ra ise s u b s t a n t i a l p r o b l e m s u n d e r Ar t ic le 14 of t h e 
C o n v e n t i o n . 

96. N o n e t h e l e s s , a l t h o u g h t h e fact of b e l o n g i n g to a m i n o r i t y w i t h a 
t r a d i t i o n a l lifestyle d i f ferent from t h a t of t he ma jo r i t y does not confer a n 
i m m u n i t y from g e n e r a l laws i n t e n d e d to s a f e g u a r d t he a s se t s of t h e 
c o m m u n i t y as a who le , such as t he e n v i r o n m e n t , it m a y have a n inc idence 
on t h e m a n n e r in which such laws a r e to be i m p l e m e n t e d . As i n t i m a t e d in 
Buckley, t h e v u l n e r a b l e pos i t ion of Gyps ies as a m i n o r i t y m e a n s t h a t s o m e 
specia l c o n s i d e r a t i o n should be given to t he i r n e e d s a n d t h e i r d i f fe ren t 
lifestyle b o t h in t he r e l e v a n t r e g u l a t o r y p l a n n i n g f r a m e w o r k a n d in 
r e a c h i n g decis ions in p a r t i c u l a r cases ( j u d g m e n t c i ted above , pp . 1292-95, 
§§ 76, 80 a n d 84) . T o th is e x t e n t , t h e r e is t h u s a posi t ive ob l iga t ion 
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imposed on the C o n t r a c t i n g S t a t e s by v i r t u e of Ar t ic le 8 to fac i l i ta te t h e 
Gypsy way of life ( see , mutatis mutandis, Marckx v. Belgium, j u d g m e n t of 
13 J u n e 1979, Ser ies A no. 3 1 , p . 15, § 3 1 ; Keegan v. Ireland, j u d g m e n t of 
26 M a y 1994, Ser ies A no. 290, p . 19, § 49; a n d Kroon and Others v. the 
Netherlands, j u d g m e n t of 27 O c t o b e r 1994, Ser ies A no. 297-C, p . 56, § 31) . 

97 . It is i m p o r t a n t to a p p r e c i a t e t h a t , in p r inc ip l e , Gyps ies a r e a t 
l iber ty t o c a m p on any c a r a v a n s i te wh ich h a s p l a n n i n g p e r m i s s i o n ; t h e r e 
has b e e n n o sugges t i on t h a t p e r m i s s i o n s exc lude Gyps ie s as a g r o u p . T h e y 
a r e not t r e a t e d worse t h a n any non-Gypsy w h o w a n t s to live in a c a r a v a n 
a n d finds it d i s a g r e e a b l e to live in a h o u s e . H o w e v e r , it a p p e a r s from the 
m a t e r i a l p laced before t h e C o u r t , i nc lud ing j u d g m e n t s of t h e Engl i sh 
c o u r t s , t h a t t h e provis ion of a n a d e q u a t e n u m b e r of s i tes wh ich t h e 
Gyps ies find a c c e p t a b l e a n d on which t h e y can lawfully p lace t h e i r 
c a r a v a n s a t a p r i ce which t h e y can afford is s o m e t h i n g which h a s not 
b e e n ach ieved . 

98 . T h e C o u r t does not , however , accep t t he a r g u m e n t t h a t , b e c a u s e 
s t a t i s t i ca l ly t h e n u m b e r of Gyps ie s is g r e a t e r t h a n t h e n u m b e r of p laces 
ava i lab le on a u t h o r i s e d Gypsy s i tes , t h e decis ion not to al low t h e a p p l i c a n t 
Gypsy family to occupy l and w h e r e they wished in o r d e r to ins ta l l t h e i r 
c a r a v a n in itself, a n d w i t h o u t m o r e , c o n s t i t u t e d a v io la t ion of Ar t ic le 8. 
T h i s would be t a n t a m o u n t to i m p o s i n g on the U n i t e d K i n g d o m , as on all 
t h e o t h e r C o n t r a c t i n g S t a t e s , a n ob l iga t ion by v i r t u e of Ar t ic le 8 to m a k e 
avai lab le to t h e Gypsy c o m m u n i t y an a d e q u a t e n u m b e r of suitably-
e q u i p p e d s i t es . T h e C o u r t is not convinced , d e s p i t e t he u n d o u b t e d 
evolu t ion t h a t h a s t a k e n place in b o t h i n t e r n a t i o n a l law, as ev idenced by 
t h e f r a m e w o r k conven t ion , and d o m e s t i c leg is la t ions in r e g a r d to 
p r o t e c t i o n of m i n o r i t i e s , t h a t Ar t ic le 8 c a n be i n t e r p r e t e d as imp ly ing for 
S t a t e s such a f a r - r e a c h i n g posi t ive ob l iga t ion of g e n e r a l social policy (see 
p a r a g r a p h s 93-94 above) . 

99. It is i m p o r t a n t to recal l t h a t Ar t ic le 8 does not in t e r m s recogn i se a 
r igh t to be p rov ided wi th a h o m e . N o r does a n y of t he j u r i s p r u d e n c e of t he 
C o u r t a c k n o w l e d g e such a r i gh t . W h i l e it is c lear ly d e s i r a b l e t h a t every 
h u m a n b e i n g have a p lace w h e r e h e or she can live in d ign i ty a n d which 
he o r she can call h o m e , t h e r e a r e u n f o r t u n a t e l y in t h e C o n t r a c t i n g S t a t e s 
m a n y p e r s o n s w h o have no h o m e . W h e t h e r t he S t a t e p rov ides funds to 
e n a b l e everyone to have a h o m e is a m a t t e r for pol i t ical not j ud i c i a l 
dec is ion . 

100. In s u m , t h e issue t o b e d e t e r m i n e d by t h e C o u r t in t h e p r e s e n t 
case is not t h e accep tab i l i t y or not of a g e n e r a l s i t u a t i o n , however 
d e p l o r a b l e , in t h e U n i t e d K i n g d o m in t he l ight of t he U n i t e d K i n g d o m ' s 
u n d e r t a k i n g s in i n t e r n a t i o n a l law, bu t t he n a r r o w e r o n e of w h e t h e r t h e 
p a r t i c u l a r c i r c u m s t a n c e s of t h e case disclose a v io la t ion of t he a p p l i c a n t ' s 
- M r s C h a p m a n ' s - r i gh t t o r e s p e c t for h e r h o m e u n d e r Ar t ic le 8 of t h e 
C o n v e n t i o n . 
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101. In th is c o n n e c t i o n , t h e legal a n d social c o n t e x t in which t h e 
i m p u g n e d m e a s u r e of expu ls ion was t a k e n a g a i n s t t h e a p p l i c a n t is, 
however , a r e l evan t factor . 

102. W h e r e a dwel l ing has b e e n e s t ab l i shed w i thou t t he p l a n n i n g 
p e r m i s s i o n which is n e e d e d u n d e r t h e n a t i o n a l law, t h e r e is a conflict of 
i n t e r e s t b e t w e e n t h e r igh t of t h e ind iv idua l u n d e r Ar t ic le 8 of t h e 
C o n v e n t i o n to r e s p e c t for his or h e r h o m e a n d t h e r igh t of o t h e r s in t h e 
c o m m u n i t y to e n v i r o n m e n t a l p r o t e c t i o n (see p a r a g r a p h 81 above) . W h e n 
c o n s i d e r i n g w h e t h e r a r e q u i r e m e n t t h a t t he ind iv idua l leave his or h e r 
h o m e is p r o p o r t i o n a t e to t h e l e g i t i m a t e a i m p u r s u e d , it is h ighly r e l evan t 
w h e t h e r or not t h e h o m e was e s t a b l i s h e d unlawful ly. If t h e h o m e was 
lawfully e s t a b l i s h e d , th is fac tor wou ld sel f -evident ly be s o m e t h i n g which 
would weigh a g a i n s t t h e l eg i t imacy of r e q u i r i n g t he ind iv idua l to m o v e . 
Conve r se ly , if t h e e s t a b l i s h m e n t of t he h o m e in a p a r t i c u l a r p lace was 
unlawful , the pos i t ion of t he ind iv idua l ob jec t ing to a n o r d e r to m o v e is 
less s t r o n g . T h e C o u r t will be slow to g r a n t p r o t e c t i o n to t hose w h o , in 
consc ious de f iance of t he p roh ib i t i ons of t he law, e s t ab l i sh a h o m e on a n 
e n v i r o n m e n t a l l y p r o t e c t e d s i te . Fo r t h e C o u r t to do o t h e r w i s e would be 
to e n c o u r a g e il legal ac t ion to t h e d e t r i m e n t of t he p r o t e c t i o n of t h e 
e n v i r o n m e n t a l r i g h t s of o t h e r p e o p l e in t h e c o m m u n i t y . 

103. A f u r t h e r r e l e v a n t c o n s i d e r a t i o n , to be t a k e n in to a c c o u n t in t h e 
first p lace by t he n a t i o n a l a u t h o r i t i e s , is t h a t if no a l t e r n a t i v e 
a c c o m m o d a t i o n is ava i lab le t he i n t e r f e r e n c e is m o r e se r ious t h a n w h e r e 
such a c c o m m o d a t i o n is ava i lab le . T h e m o r e su i t ab l e t h e a l t e r n a t i v e 
a c c o m m o d a t i o n is, t h e less se r ious is t h e i n t e r f e r e n c e c o n s t i t u t e d by 
m o v i n g t h e app l i can t from his or h e r ex i s t ing a c c o m m o d a t i o n . 

104. T h e e v a l u a t i o n of t h e su i t ab i l i ty of a l t e r n a t i v e a c c o m m o d a t i o n 
will involve a c o n s i d e r a t i o n of, on t h e o n e h a n d , t he p a r t i c u l a r n e e d s of 
t h e p e r s o n c o n c e r n e d - his or h e r family r e q u i r e m e n t s a n d f inancial 
r e s o u r c e s - a n d , on t h e o t h e r h a n d , t he r igh t s of t he local c o m m u n i t y to 
e n v i r o n m e n t a l p r o t e c t i o n . T h i s is a t ask in r e spec t of which it is 
a p p r o p r i a t e to give a wide m a r g i n of a p p r e c i a t i o n to n a t i o n a l a u t h o r i t i e s , 
w h o a r e ev iden t ly b e t t e r p laced to m a k e t he r e q u i s i t e a s s e s s m e n t . 

(b) Application of the above principles 

105. T h e s e r i o u s n e s s of w h a t is a t s t a k e for t he app l i can t is 
d e m o n s t r a t e d by t he facts of th is case . T h e a p p l i c a n t followed a n 
i t i n e r a n t lifestyle for m a n y y e a r s , s t o p p i n g on t e m p o r a r y or unofficial 
s i tes . She took u p r e s i d e n c e on h e r own l and by way of finding a long-
t e r m a n d secu re p lace to s t a t i o n h e r c a r a v a n s . P l a n n i n g p e r m i s s i o n for 
th i s was refused , however , a n d she was r e q u i r e d to leave . T h e a p p l i c a n t 
was fined twice . She left h e r l and , bu t r e t u r n e d as she had b e e n moved on 
c o n s t a n t l y from p lace to p lace . It would a p p e a r t h a t t h e a p p l i c a n t does no t 
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in fact wish to p u r s u e a n i t i n e r a n t l ifestyle. She was r e s i d e n t on t h e s i te 
f rom 1986 to 1990, a n d b e t w e e n 1992 a n d the se p r o c e e d i n g s . T h u s , t he 
p r e s e n t case is not c o n c e r n e d as such wi th t h e t r a d i t i o n a l i t i n e r a n t Gypsy 
lifestyle. 

106. It is ev iden t t h a t ind iv idua ls affected by an e n f o r c e m e n t not ice 
have in p r inc ip le , and th is a p p l i c a n t h a d in p r a c t i c e , a full a n d fair 
o p p o r t u n i t y to pu t before t h e p l a n n i n g i n spec to r s a n y m a t e r i a l wh ich 
t h e y r e g a r d as r e l evan t to t h e i r case a n d in p a r t i c u l a r t h e i r p e r s o n a l 
financial a n d o t h e r c i r c u m s t a n c e s , t he i r views as t o t h e su i tab i l i ty of 
a l t e r n a t i v e s i tes a n d t h e l e n g t h of t i m e n e e d e d to find a su i t ab l e 
a l t e r n a t i v e s i te . 

107. T h e C o u r t recal ls t h a t the a p p l i c a n t moved on to h e r l and in he r 
c a r a v a n s w i t h o u t o b t a i n i n g t h e p r io r p l a n n i n g p e r m i s s i o n which she k n e w 
w a s n e c e s s a r y to r e n d e r t h a t o c c u p a t i o n lawful. In a c c o r d a n c e w i t h t h e 
app l icab le p r o c e d u r e s , t he a p p l i c a n t ' s a p p e a l s aga ins t refusal of p l a n n i n g 
p e r m i s s i o n a n d e n f o r c e m e n t no t ices w e r e c o n d u c t e d in two publ ic 
inquiries by in spec to r s w h o w e r e qual i f ied i n d e p e n d e n t e x p e r t s . In b o t h 
a p p e a l s , t h e i n spec to r s vis i ted t he si te t h e m s e l v e s a n d cons ide r ed t h e 
a p p l i c a n t ' s r e p r e s e n t a t i o n s . As is ev idenced by t h e e x t e n s i o n of t he t i m e -
limit for c o m p l i a n c e (see p a r a g r a p h 47 of t h e i n s p e c t o r ' s r e p o r t set ou t in 
p a r a g r a p h 17 above ) , s o m e not ice was t a k e n of t h e po in t s which t h e 
applicant a d v a n c e d . 

108. T h e first i n spec to r h a d r e g a r d to t h e loca t ion of t he s i te in t he 
M e t r o p o l i t a n G r e e n Belt a n d found t h a t t h e p l a n n i n g c o n s i d e r a t i o n s , 
bo th na t i ona l a n d local , o u t w e i g h e d the n e e d s of t h e a p p l i c a n t (see 
p a r a g r a p h 14 above ) . T h e second in spec to r cons ide r ed t h a t t h e use of t he 
si te for t h e s t a t i o n i n g of c a r a v a n s was ser ious ly d e t r i m e n t a l to t he 
e n v i r o n m e n t , a n d would " d e t r a c t s ignif icant ly from the q u i e t r u r a l 
c h a r a c t e r " of t h e s i te , wh ich was b o t h in a G r e e n Bel t a n d a n A r e a of 
G r e a t L a n d s c a p e V a l u e . H e conc luded t h a t d e v e l o p m e n t of t h e si te 
would f r u s t r a t e t he p u r p o s e of t h e G r e e n Bel t in p r o t e c t i n g t h e 
c o u n t r y s i d e from e n c r o a c h m e n t . T h e a r g u m e n t s of t he app l i can t d id not 
in his j u d g m e n t jus t i fy o v e r r i d i n g t h e s e i m p o r t a n t i n t e r e s t s (see 
p a r a g r a p h 17 above ) . 

109. C o n s i d e r a t i o n was given to t he a p p l i c a n t ' s a r g u m e n t s , bo th 
c o n c e r n i n g the work t h a t she had d o n e on t h e s i te by t idy ing a n d 
p l a n t i n g a n d c o n c e r n i n g the difficult ies of finding o t h e r s i tes in t he a r e a . 
Howeve r , b o t h i n spec to r s w e i g h e d those factors a g a i n s t t he g e n e r a l 
i n t e r e s t of p r e s e r v i n g the r u r a l c h a r a c t e r of t h e coun t ry s ide a n d found 
t h a t t h e l a t t e r p reva i l ed . 

110. It is c l ea r from t h e i n s p e c t o r s ' r e p o r t s (c i ted in p a r a g r a p h s 14 a n d 
17 above) t h a t t h e r e w e r e s t r o n g , e n v i r o n m e n t a l r e a s o n s for t h e refusal of 
p l a n n i n g p e r m i s s i o n and t h a t t h e a p p l i c a n t ' s p e r s o n a l c i r c u m s t a n c e s had 
b e e n t a k e n in to a c c o u n t in t h e d e c i s i o n - m a k i n g p rocess . T h e C o u r t a lso 
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no t e s t h a t a p p e a l to t h e H i g h C o u r t was ava i l ab le in so far as t h e a p p l i c a n t 
felt t h a t t h e i n s p e c t o r s , or t h e S e c r e t a r y of S t a t e , h a d not t a k e n i n t o 
a c c o u n t a r e l evan t c o n s i d e r a t i o n or had based t h e c o n t e s t e d decis ion on 
i r r e l e v a n t c o n s i d e r a t i o n s . 

111. T h e C o u r t obse rves t h a t d u r i n g the p l a n n i n g p r o c e d u r e s it was 
a c k n o w l e d g e d t h a t t h e r e w e r e no v a c a n t s i tes i m m e d i a t e l y ava i lab le for 
t h e a p p l i c a n t to go to , e i t h e r in t h e d i s t r i c t or in t he c o u n t y as a who le . 
T h e G o v e r n m e n t have p o i n t e d ou t t h a t o t h e r s i tes e l s e w h e r e in t h e 
c o u n t y do exist a n d t h a t t h e app l i can t was free to seek s i tes ou t s ide t h e 
coun ty . N o t w i t h s t a n d i n g t h a t t h e s t a t i s t i c s show t h a t t h e r e is a shor t fa l l of 
local a u t h o r i t y s i tes ava i lab le for Gyps ies in t h e c o u n t r y as a whole , it m a y 
be n o t e d t h a t m a n y Gypsy fami l ies still live a n i t i n e r a n t life w i t h o u t 
r e c o u r s e to official s i tes a n d it c a n n o t be d o u b t e d t h a t vacanc ies on 
official s i tes a r i se per iodica l ly . 

112. M o r e o v e r , g iven t h a t t h e r e a r e m a n y c a r a v a n s i tes w i t h p l a n n i n g 
p e r m i s s i o n , w h e t h e r su i t ab l e s i tes w e r e ava i lab le to t h e app l i can t d u r i n g 
t h e long pe r iod of g r ace given to he r was d e p e n d e n t u p o n w h a t was 
r e q u i r e d of a s i te to m a k e it s u i t a b l e . In th is c o n t e x t , t h e cost of a s i te 
c o m p a r e d w i t h t h e a p p l i c a n t ' s a s s e t s , a n d its loca t ion c o m p a r e d wi th t he 
ajoplicant 's des i r e s a r e c lear ly r e l e v a n t . Since how m u c h t h e a p p l i c a n t h a s 
by way of a s s e t s , w h a t e x p e n s e s n e e d to be m e t by he r , w h a t loca t iona l 
r e q u i r e m e n t s a r e e s sen t i a l for h e r a n d why a r e factors exclusively w i th in 
t h e knowledge of t h e a p p l i c a n t , it is for t h e a p p l i c a n t to a d d u c e ev idence 
on t h e s e m a t t e r s . She has not p l aced before t h e C o u r t any i n f o r m a t i o n as 
to h e r f inancia l s i t u a t i o n or as to t h e qua l i t i e s a s i te m u s t have before it 
will be loca t iona l ly su i t ab l e for he r . N o r does t he C o u r t have a n y 
i n f o r m a t i o n as to t h e efforts she h a s m a d e to find a l t e r n a t i v e s i t es . 

113. T h e C o u r t is t h e r e f o r e not p e r s u a d e d t h a t t h e r e w e r e no 
a l t e r n a t i v e s ava i lab le to t h e a p p l i c a n t be s ide s r e m a i n i n g in o c c u p a t i o n 
on l and w i thou t p l a n n i n g p e r m i s s i o n in a G r e e n Bel t a r e a . As s t a t e d in 
Buckley, Ar t ic le 8 does not necessa r i ly go so far as to al low ind iv idua l s ' 
p r e f e r e n c e s as to t h e i r p lace of r e s i d e n c e to over r ide t h e g e n e r a l i n t e r e s t 
( j u d g m e n t c i ted above , p . 1294, § 81) . If t h e a p p l i c a n t ' s p r o b l e m a r i ses 
t h r o u g h lack of m o n e y , t h e n she is in t h e s a m e u n f o r t u n a t e pos i t ion as 
m a n y o t h e r s w h o a r e not ab le to afford to c o n t i n u e to r e s ide on s i tes or in 
h o u s e s a t t r a c t i v e to t h e m . 

114. In t he c i r c u m s t a n c e s , t h e C o u r t cons ide r s t h a t p r o p e r r e g a r d was 
h a d to t h e a p p l i c a n t ' s p r e d i c a m e n t b o t h u n d e r t h e t e r m s of t he regulatory-
f r a m e w o r k , wh ich c o n t a i n e d a d e q u a t e p r o c e d u r a l s a f e g u a r d s p r o t e c t i n g 
h e r i n t e r e s t s u n d e r Ar t i c l e 8 a n d by the r e spons ib l e p l a n n i n g a u t h o r i t i e s 
w h e n exe rc i s ing t h e i r d i s c r e t i on in r e l a t i on to t h e p a r t i c u l a r 
c i r c u m s t a n c e s of h e r case . T h e decis ions were r e a c h e d by those 
a u t h o r i t i e s af ter w e i g h i n g in t h e b a l a n c e t he va r ious comjpet ing i n t e r e s t s . 
It is not for th i s C o u r t to sit in ajDpeal on t h e m e r i t s of t hose dec i s ions , 



CHAPMAN v. T H E UNITED KINGDOM JUDGMENT 7 7 

which w e r e b a s e d on r e a s o n s which w e r e r e l evan t a n d sufficient , for t he 
p u r p o s e s of Ar t i c l e 8, to jus t i fy t h e i n t e r f e r e n c e s w i t h t h e exe rc i se of t h e 
a p p l i c a n t ' s r i g h t s . 

115. T h e h u m a n i t a r i a n c o n s i d e r a t i o n s which m i g h t have s u p p o r t e d 
a n o t h e r o u t c o m e a t n a t i o n a l level c a n n o t be used as t h e bas i s for a 
f inding by t h e C o u r t wh ich would be t a n t a m o u n t to e x e m p t i n g the 
a p p l i c a n t f rom t h e i m p l e m e n t a t i o n of t h e na t i ona l p l a n n i n g laws a n d 
ob l ig ing g o v e r n m e n t s t o e n s u r e t h a t every Gypsy family h a s ava i l ab le for 
i ts use a c c o m m o d a t i o n a p p r o p r i a t e to its n e e d s . F u r t h e r m o r e , t h e effect of 
t h e s e decis ions c a n n o t on t h e facts of this case be r e g a r d e d as 
d i s p r o p o r t i o n a t e to the l e g i t i m a t e a i m p u r s u e d . 

116. In conclus ion , t h e r e h a s b e e n no v io la t ion of Ar t ic le 8 of t h e 
C o n v e n t i o n . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 1 O F P R O T O C O L No. 1 

1 17. T h e app l i can t c l a ims t h a t she has b e e n d e n i e d t h e r igh t to live 
peaceful ly on h e r land a n d h a s t he r e fo r e suffered a b r e a c h of t h e r igh t 
t o peacefu l e n j o y m e n t of h e r possess ions c o n t r a r y to Ar t i c l e 1 of 
Pro tocol N o . 1 to t h e C o n v e n t i o n which p rov ides : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

1 18. T h e app l i can t a r g u e d t h a t , n o t w i t h s t a n d i n g the a d m i t t e d l y b r o a d 
d i sc re t i on left to n a t i o n a l p l a n n i n g d e c i s i o n - m a k e r s , a fair b a l a n c e has not 
b e e n s t ruck b e t w e e n he r i n t e r e s t s a n d those of t h e g e n e r a l c o m m u n i t y . 
She s u b m i t t e d t h a t t he fact t h a t she took up r e s i d e n c e on he r l and 
w i t h o u t p r io r p e r m i s s i o n was i r r e l evan t a n d t h a t t h e f indings of t he 
p l a n n i n g i n s p e c t o r s c o n c e r n i n g the i m p a c t of h e r c a r a v a n s on visual 
a m e n i t y w e r e not so s ignif icant if t a k e n in t h e c o n t e x t of t h e policy 
f r a m e w o r k g o v e r n i n g t h e i r dec i s ions . If, however , t h e C o u r t found a 
v io la t ion of Ar t i c l e 8, s h e a c c e p t e d t h a t no s e p a r a t e i ssue a r o s e u n d e r 
th is provis ion. 

119. T h e G o v e r n m e n t , a d o p t i n g t he view of t he ma jo r i ty of t he 
C o m m i s s i o n , s u b m i t t e d t h a t a fair b a l a n c e h a d b e e n s t r u c k b e t w e e n t h e 
indiv idual a n d g e n e r a l i n t e r e s t , in p a r t i c u l a r hav ing r e g a r d to t h e fact t h a t 
t he a p p l i c a n t occup ied h e r l and in c o n t r a v e n t i o n of p l a n n i n g law a n d to 
t h e findings of t h e p l a n n i n g i n spec to r s c o n c e r n i n g t h e d e t r i m e n t a l 
i m p a c t of h e r o c c u p a t i o n . 
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120. For t h e s a m e r e a s o n s as those given u n d e r Ar t ic le 8 of t h e 
C o n v e n t i o n , t h e C o u r t finds t h a t any i n t e r f e r e n c e w i t h t h e a p p l i c a n t ' s 
peacefu l e n j o y m e n t of her p r o p e r t y was p r o p o r t i o n a t e a n d s t ruck a fair 
b a l a n c e in c o m p l i a n c e wi th t he r e q u i r e m e n t s of Ar t ic le 1 of P r o t o 
col No. 1. T h e r e h a s , accord ingly , b e e n no b r e a c h of t h a t provis ion. 

III . A L L E G E D V I O L A T I O N O F A R T I C L E 6 O F T H E C O N V E N T I O N 

121. Re ly ing on Ar t ic le 6 of t h e C o n v e n t i o n , t h e a p p l i c a n t c o m p l a i n e d 
t h a t she h a d no access to a cou r t to d e t e r m i n e t he m e r i t s of h e r c l a ims 
t h a t she shou ld have p e r m i s s i o n to occupy he r land . T h e r e l e v a n t p a r t of 
Ar t i c l e 6 § 1 p rov ides : 

" 1. In the determination of his civil rights and obligations everyone is entitled to a 
fair and public hearing within a reasonable time by an independent and impartial 
tribunal established by law. ..." 

122. T h e a p p l i c a n t a r g u e d t h a t t he C o u r t ' s case- law did not s u p p o r t 
a n y g e n e r a l p ropos i t i on t h a t t he r igh t of a p p e a l to t h e H i g h C o u r t on 
po in t s of law m e a n t t h a t p l a n n i n g p r o c e d u r e s compl i ed wi th Ar t ic le 6. 
T h e Bryan case ( j u d g m e n t c i ted above , pp . 17-18, §§ 44-47) was , she 
s u b m i t t e d , dec ided on its p a r t i c u l a r facts . Specifically, s h e a r g u e d t h a t 
t h e H i g h C o u r t could not review any q u e s t i o n s of fact. N o r could it 
e x a m i n e c o m p l a i n t s t h a t a p l a n n i n g i n s p e c t o r gave too l i t t le we igh t to 
t h e n e e d s of a Gypsy family in p u r s u i n g t he i r lifestyle on t he i r l and , as 
long as he did no t exp res s ly d i s r e g a r d th i s as a n i r r e l e v a n t factor . She 
also s u b m i t t e d t h a t a review which failed to t a k e accoun t of t he 
p r o p o r t i o n a l i t y of a m e a s u r e m u s t be i n a d e q u a t e for t h e p u r p o s e of 
Ar t i c l e 6 ( r e f e r r ing , mutatis mutandis, to t h e C o u r t ' s findings on Ar t ic le 13 
in Smith and Grady v. the United Kingdom, nos . 33985/96 a n d 33986/96 , 
§§ 135-38, E C H R 1999-VI). 

123. T h e G o v e r n m e n t , a g r e e i n g wi th t h e ma jo r i ty of t he C o m m i s s i o n , 
c o n s i d e r e d t h a t in l ight of t he Bryan j u d g m e n t (c i ted above) t h e scope of 
rev iew prov ided by the H i g h C o u r t c o n c e r n i n g p l a n n i n g dec is ions sat isf ied 
t h e r e q u i r e m e n t s of Ar t i c l e 6, n o t w i t h s t a n d i n g t h a t t he cou r t would no t 
revisi t t he facts of t h e case . 

124. T h e C o u r t recal ls t h a t in Bryan ( j u d g m e n t c i ted above , pp . 14-18, 
§§ 34-47) it he ld t h a t in t h e spec ia l i sed a r e a of t o w n - p l a n n i n g law full 
r ev iew of t he facts m a y not be r e q u i r e d by Ar t i c l e 6 of t he C o n v e n t i o n . It 
finds in th is case t h a t t he scope of review of t h e H i g h C o u r t , which was 
ava i l ab le to t h e a p p l i c a n t a f t e r a publ ic p r o c e d u r e before an in spec to r , 
w a s sufficient in th i s case to comply w i t h Ar t ic le 6 § 1. It e n a b l e d a 
dec i s ion t o be c h a l l e n g e d on t h e bas i s t h a t it was p e r v e r s e , i r r a t i o n a l , h a d 
no bas is on t h e ev idence or h a d b e e n m a d e w i t h r e f e r e n c e to i r r e l e v a n t 
fac tors or w i t h o u t r e g a r d to r e l e v a n t fac tors . T h i s m a y be r e g a r d e d as 
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affording a d e q u a t e jud ic i a l con t ro l of t he a d m i n i s t r a t i v e dec i s ions in 
i s sue . 

125. T h e r e has , t h e r e f o r e , b e e n no viola t ion of Ar t ic le 6 § 1 of t h e 
C o n v e n t i o n in th is case . 

IV. A L L E G E D V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 

126. T h e app l i can t c o m p l a i n e d t h a t she had b e e n d i s c r i m i n a t e d 
a g a i n s t on t h e bas i s of h e r s t a t u s as a Gypsy, c o n t r a r y to Ar t ic le 14 of t h e 
C o n v e n t i o n which provides : 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

127. T h e app l i can t s u b m i t t e d t h a t t h e legal s y s t e m ' s fa i lure to 
a c c o m m o d a t e Gyps i e s ' t r a d i t i o n a l w a y of life, by t r e a t i n g t h e m in t h e 
s a m e way as t he ma jo r i t y p o p u l a t i o n , or d i s a d v a n t a g i n g t h e m re la t ive ly 
to t h e g e n e r a l p o p u l a t i o n , a m o u n t e d to d i s c r i m i n a t i o n in t he e n j o y m e n t 
of h e r r i g h t s u n d e r t he C o n v e n t i o n b a s e d on h e r s t a t u s as a m e m b e r of an 
e t h n i c minor i t y . Fo r e x a m p l e , Gyps ies a lone w e r e s ingled out for spec ia l 
t r e a t m e n t by t h e policy which d e c l a r e d t h a t Gypsy s i tes w e r e 
i n a p p r o p r i a t e in c e r t a i n a r e a s , a n d un l ike house dwe l l e r s , t h e y did not 
benef i t f rom a s y s t e m a t i c a s s e s s m e n t of a n d provis ion for t h e i r n e e d s . 
F u r t h e r , t h e app l i ca t i on to t h e m of g e n e r a l laws a n d policies failed to 
a c c o m m o d a t e t h e i r p a r t i c u l a r n e e d s a r i s i n g from the i r t r a d i t i o n of l iving 
a n d t r ave l l i ng in c a r a v a n s . She r e f e r r e d , inter alia, t o t h e F r a m e w o r k 
C o n v e n t i o n on N a t i o n a l M i n o r i t i e s , as s u p p o r t i n g an ob l iga t ion on t h e 
U n i t e d K i n g d o m to a d o p t m e a s u r e s to e n s u r e t h e full a n d effective 
e q u a l i t y of Gyps ies . 

128. T h e G o v e r n m e n t , r e f e r r i n g to t he C o m m i s s i o n ' s ma jo r i ty 
op in ion , found t h a t any d i f fe rence in t r e a t m e n t p u r s u e d l e g i t i m a t e a i m s , 
was p r o p o r t i o n a t e to those a i m s and h a d in t he c i r c u m s t a n c e s r e a s o n a b l e 
and object ive ju s t i f i ca t ion . 

129. H a v i n g r e g a r d to its f indings above u n d e r Ar t ic le 8 of t h e 
C o n v e n t i o n t h a t any i n t e r f e r e n c e wi th t h e a p p l i c a n t ' s r i gh t s was 
p r o p o r t i o n a t e to t he l e g i t i m a t e a im of p r e s e r v a t i o n of t h e e n v i r o n m e n t , 
t h e C o u r t conc ludes t h a t t h e r e has b e e n no d i s c r i m i n a t i o n c o n t r a r y to 
Ar t ic le 14 of t h e C o n v e n t i o n . Whi l e d i s c r i m i n a t i o n m a y ar i se w h e r e 
S t a t e s w i t h o u t a n object ive a n d r e a s o n a b l e jus t i f ica t ion fail to t r e a t 
d i f ferent ly p e r s o n s whose s i t u a t i o n s a r c s ignif icant ly d i f ferent (see 
Thlimmenos v. Greece [ G C ] , no. 34369/97 , § 44, E C H R 2000-IV) , t he C o u r t 
does no t find, in t h e c i r c u m s t a n c e s of th i s case , a n y lack of object ive a n d 
r e a s o n a b l e j u s t i f i ca t ion for t h e m e a s u r e s t a k e n a g a i n s t t h e ap p l i c an t . 
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130. T h e r e h a s , t h e r e f o r e , b e e n no v io la t ion of Ar t i c l e 14 of t h e 
C o n v e n t i o n in th i s case . 

FOR THESE REASONS, THE C O U R T 

1. Holds by t en vo tes to seven t h a t t h e r e h a s b e e n no v io la t ion of Ar t ic le 8 
of t h e C o n v e n t i o n ; 

2. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no v io la t ion of Ar t i c l e 1 of 
Pro toco l No . 1; 

3. Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n no v io la t ion of Ar t i c l e 6 of t he 
C o n v e n t i o n ; 

4. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no v io la t ion of Ar t ic le 14 of t h e 
C o n v e n t i o n . 

D o n e in Eng l i sh a n d in F r e n c h , a n d de l ive red at a publ ic h e a r i n g in t h e 
H u m a n R i g h t s Bui ld ing , S t r a s b o u r g , on 18 J a n u a r y 2 0 0 1 . 

Luz ius W I L D H A B E R 
P r e s i d e n t 

M i c h e l e DE SALVIA 
R e g i s t r a r 

In a c c o r d a n c e w i t h Ar t ic le 45 § 2 of t h e C o n v e n t i o n a n d R u l e 74 § 2 of 
t he R u l e s of C o u r t , t h e following s e p a r a t e op in ions a r e a n n e x e d to th is 
j u d g m e n t : 

(a) j o in t d i s s e n t i n g op in ion of M r P a s t o r R id rue jo , M r Bone l lo , 
M r s T u l k e n s , M r s S t r a z n i c k a , M r L o r e n z e n , M r F i schbach a n d 
M r C a s a d e v a l l ; 

(b) s e p a r a t e op in ion of M r Bonel lo . 

L . W . 

M . dc S. 
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J O I N T DISSENTING OPINION 
OF JUDGES PASTOR RIDRUEJO, BONELLO, 

TULKENS, STRAZNICKA, LORENZEN, 
FISCHBACH AND CASADEVALL 

1. W e r e g r e t t h a t we a r e u n a b l e t o s h a r e t he op in ion of the ma jo r i t y 
t h a t t h e r e has b e e n no v io la t ion of Ar t ic le 8 in this ca se . T h i s is o n e of five 
cases b r o u g h t before ou r C o u r t c o n c e r n i n g t h e p r o b l e m s e x p e r i e n c e d by 
Gyps ies in t he U n i t e d K i n g d o m . T h e r e a r e m o r e a w a i t i n g o u r 
e x a m i n a t i o n . All disclose e l e m e n t s of h a r d s h i p a n d p r e s s u r e on a 
v u l n e r a b l e g r o u p wi th in t h e c o m m u n i t y . Whi l e c o m p l a i n t s ab o u t t he 
p l a n n i n g a n d e n f o r c e m e n t m e a s u r e s i m p o s e d on a Gypsy family w h o 
occupied t h e i r own land w i t h o u t p l a n n i n g p e r m i s s i o n have a p r e c e d e n t in 
Buckley v. the United Kingdom ( j u d g m e n t of 25 S e p t e m b e r 1996, Reports of 
Judgments and Decisions 1996-IV) which conc luded in a f ind ing of no 
v io la t ion , we cons ide r t h a t th is c a n n o t b ind t h e C o u r t , whose first t a sk is 
to i m p l e m e n t effectively t he C o n v e n t i o n sys t em for t h e p r o t e c t i o n of 
h u m a n r i g h t s . W e m u s t pay a t t e n t i o n to t he c h a n g i n g cond i t i ons in 
C o n t r a c t i n g S t a t e s a n d give r ecogn i t i on to any e m e r g i n g c o n s e n s u s in 
E u r o p e as to t h e s t a n d a r d s to be ach ieved . W e would no t e t h a t t h e 
Buckley case was dec ided four y e a r s a g o by a C h a m b e r of t h e C o u r t p r io r 
to t h e r e f o r m s i n s t i t u t e d by Pro toco l N o . 11. I t s f inding of no v io la t ion was 
r e a c h e d by six vo tes to t h r e e . T h i s C o u r t , c o n s t i t u t e d as a G r a n d C h a m b e r 
of s e v e n t e e n j u d g e s , has t he d u t y to r ev iew t h e a p p r o a c h a d o p t e d in t h e 
Buckley case in t h e l ight of c u r r e n t cond i t i ons a n d t h e a r g u m e n t s pu t 
fo rward by t h e p a r t i e s a n d , if necessa ry , to a d a p t t h a t a p p r o a c h to give 
p rac t i ca l effect to t h e r i g h t s g u a r a n t e e d u n d e r t h e C o n v e n t i o n . 

2. W e a g r e e wi th t h e ma jo r i ty as to t h e scope of t h e r i gh t s u n d e r 
Ar t i c l e 8 wh ich a r e affected in th is case (see p a r a g r a p h s 73-74 of t he 
j u d g m e n t ) . T h e t r a d i t i o n a l way in which t h e a p p l i c a n t exerc i ses he r r igh t 
to r e spec t for h e r h o m e , a n d h e r p r i v a t e a n d family life a t t r a c t s t h e 
p r o t e c t i o n of this provis ion. W e also a g r e e wi th t h e ma jo r i ty t h a t t h e r e 
has b e e n a n i n t e r f e r e n c e w i t h t he e n j o y m e n t by t h e a p p l i c a n t of t h e s e 
r i gh t s u n d e r Ar t ic le 8 of t he C o n v e n t i o n . W e would reca l l however t h a t , 
a l t h o u g h t h e e s sen t i a l object of Ar t ic le 8 is to p r o t e c t t he ind iv idua l 
a g a i n s t a r b i t r a r y ac t ion by publ ic a u t h o r i t i e s , t h e r e m a y in a d d i t i o n be 
posi t ive ob l iga t ions i n h e r e n t in an effective " r e spec t for p r i v a t e a n d 
family life a n d h o m e " . T h e b o u n d a r i e s b e t w e e n the S t a t e ' s posi t ive a n d 
nega t i ve ob l iga t ions do not lend t h e m s e l v e s to p rec i se def in i t ion a n d , 
i ndeed , in p a r t i c u l a r cases such as t he p r e s e n t , m a y ove r l ap . T h e 
app l i cab le p r inc ip les a r e n o n e t h e l e s s s imi la r . In b o t h c o n t e x t s , r e g a r d 
m u s t be h a d to t h e fair b a l a n c e which has to be s t r u c k b e t w e e n t h e 
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c o m p e t i n g i n t e r e s t s of t he ind iv idua l a n d of t h e c o m m u n i t y as a who le ; 
a n d in b o t h c o n t e x t s t he S t a t e enjoys a c e r t a i n m a r g i n of a p p r e c i a t i o n 
(see , a m o n g s t o t h e r a u t h o r i t i e s , Kroon and Others v. the Netherlands, 
j u d g m e n t of 27 O c t o b e r 1994, Ser ies A no . 297-C, p. 56 , § 3 1 , a n d Marzari 
v. Italy ( d e c ) , no . 36448 /97 , 4 M a y 1999, u n r e p o r t e d ) . W h i l e it is t h e r e f o r e 
no t i n a p p r o p r i a t e to e x a m i n e t h e i m p a c t of t h e m e a s u r e s affect ing t h e 
a p p l i c a n t in t e r m s of t he second p a r a g r a p h of Ar t ic le 8 of t h e 
C o n v e n t i o n , we cons ide r t h a t th i s e x a m i n a t i o n m u s t t a k e in to a c c o u n t 
t h a t posi t ive ob l iga t ions m a y a r i s e a n d t h a t t h e a u t h o r i t i e s may , t h r o u g h 
inac t ion , fail to r e s p e c t the b a l a n c e b e t w e e n t h e i n t e r e s t s of t h e ind iv idua l 
Gypsy a n d the c o m m u n i t y . 

3. O u r p r inc ipa l d i s a g r e e m e n t wi th t h e ma jo r i ty lies in t h e i r 
a s s e s s m e n t t h a t t h e i n t e r f e r e n c e was " n e c e s s a r y in a d e m o c r a t i c socie ty" . 
W e accep t t h a t t h e e x a m i n a t i o n of p l a n n i n g objec t ions to t he p a r t i c u l a r 
u s e of a s i te is not a role for which th is C o u r t is wel l su i t ed (see 
p a r a g r a p h 92 of t he j u d g m e n t ) . W h e r e town a n d c o u n t r y p l a n n i n g is 
c o n c e r n e d , t h e C o u r t has previous ly n o t e d t h a t this involves t h e exe rc i se 
of d i s c r e t i o n a r y j u d g m e n t in t h e i m p l e m e n t a t i o n of policies a d o p t e d in t h e 
i n t e r e s t of t h e c o m m u n i t y (see Buckley, c i t ed above , p . 1292, § 75, a n d 
Bryan v. the United Kingdom, j u d g m e n t of 22 N o v e m b e r 1995, Ser ies A 
no . 335-A, p. 18, § 47) . It is i n d e e d not for us to s u b s t i t u t e o u r own view of 
w h a t would be t he best policy in t h e p l a n n i n g s p h e r e or t he m o s t 
a p p r o p r i a t e ind iv idua l m e a s u r e in p l a n n i n g cases , wh ich involve a 
m u l t i t u d e of local fac tors . 

In Buckley ( j u d g m e n t c i t ed above , p . 1292, § 75) it was s t a t e d t h a t in 
p r inc ip le n a t i o n a l a u t h o r i t i e s , for t h e above r e a s o n s , enjoyed a wide 
m a r g i n of a p p r e c i a t i o n in t he choice a n d i m p l e m e n t a t i o n of p l a n n i n g 
pol ic ies . H o w e v e r , in ou r view, th i s s t a t e m e n t c a n n o t app ly a u t o m a t i c a l l y 
t o a n y case which involves t h e p l a n n i n g s p h e r e . T h e C o n v e n t i o n h a s 
always to be i n t e r p r e t e d a n d app l i ed in the l ight of c u r r e n t 
c i r c u m s t a n c e s (see Cossey v. the United Kingdom, j u d g m e n t of 27 S e p t e m b e r 
1990, Ser ies A no. 184, p . 17, § 42) . T h e r e is an e m e r g i n g c o n s e n s u s 
a m o n g s t t he m e m b e r S t a t e s of t h e Counc i l of E u r o p e r ecogn i s ing t h e 
specia l n e e d s of m i n o r i t i e s a n d an ob l iga t ion to p r o t e c t t h e i r secur i ty , 
i den t i t y a n d lifestyle (see p a r a g r a p h s 55-67 of the j u d g m e n t , in 
p a r t i c u l a r t h e F r a m e w o r k C o n v e n t i o n for t h e P r o t e c t i o n of N a t i o n a l 
M i n o r i t i e s ) , no t only for t h e p u r p o s e of s a f e g u a r d i n g the i n t e r e s t s of t h e 
m i n o r i t i e s t h e m s e l v e s bu t a lso in o r d e r to p r e s e r v e a c u l t u r a l d ivers i ty of 
va lue to t he whole c o m m u n i t y . T h i s c o n s e n s u s inc ludes a r ecogn i t i on t h a t 
t h e p r o t e c t i o n of t he r i gh t s of m i n o r i t i e s , such as Gyps i e s , r e q u i r e s no t 
only t h a t C o n t r a c t i n g S t a t e s re f ra in from policies or p r ac t i ce s which 
d i s c r i m i n a t e a g a i n s t t h e m but a l so t h a t , w h e r e necessa ry , t hey shou ld 
t a k e posi t ive s t eps to improve t he i r s i t u a t i o n t h r o u g h , for e x a m p l e , 
l eg i s la t ion or specific p r o g r a m m e s . W e c a n n o t t h e r e f o r e a g r e e wi th t h e 
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major i ty ' s a s s e r t i o n t h a t t he c o n s e n s u s is not sufficiently c o n c r e t e or w i th 
t h e i r conc lus ion t h a t t h e c o m p l e x i t y of t h e c o m p e t i n g i n t e r e s t s r e n d e r s 
t h e C o u r t ' s role a s t r ic t ly supe rv i so ry one (see p a r a g r a p h s 93-94 of t he 
j u d g m e n t ) . In o u r view, th i s does no t ref lect t he c lear ly r ecogn i sed n e e d 
of Gyps ies for p r o t e c t i o n of t h e effective e n j o y m e n t of t he i r r i g h t s a n d 
p e r p e t u a t e s t he i r vu lne rab i l i t y as a m i n o r i t y whose n e e d s a n d va lues 
differ from those of t h e g e n e r a l c o m m u n i t y . T h e i m p a c t of p l a n n i n g a n d 
e n f o r c e m e n t m e a s u r e s on t he e n j o y m e n t by a Gypsy of t h e r igh t to r e spec t 
for his or h e r h o m e , p r i v a t e a n d family life t h e r e f o r e has a d i m e n s i o n 
beyond e n v i r o n m e n t a l c o n c e r n s . H a v i n g r e g a r d to the p o t e n t i a l 
s e r i ousnes s of an i n t e r f e r e n c e which p r o h i b i t s a Gypsy from p u r s u i n g his 
or h e r l ifestyle a t a p a r t i c u l a r loca t ion , we cons ide r t h a t , w h e r e t h e 
p l a n n i n g a u t h o r i t i e s have not m a d e any finding t h a t t h e r e is ava i lab le to 
t h e Gypsy a n y a l t e r n a t i v e , lawful s i te to which he or she c a n r e a s o n a b l y be 
e x p e c t e d to move , t h e r e m u s t exist c o m p e l l i n g r e a s o n s for t h e m e a s u r e s 
c o n c e r n e d . 

4. In t h e p r e s e n t case , t h e s e r i ousnes s of w h a t is a t s t a k e for t h e 
app l i can t is r ead i ly a p p a r e n t . T h e a p p l i c a n t a n d h e r family followed a n 
i t i n e r a n t lifestyle for m a n y y e a r s , s t o p p i n g on t e m p o r a r y or unofficial 
s i tes a n d b e i n g inc reas ing ly moved on by police a n d local a u t h o r i t y 
officials. Moved by c o n s i d e r a t i o n s of family h e a l t h a n d t h e e d u c a t i o n of 
t h e c h i l d r e n , t h e a p p l i c a n t took t h e s t e p of b u y i n g land on which to 
s t a t i o n he r c a r a v a n s wi th secur i ty . H o w e v e r , p l a n n i n g p e r m i s s i o n for th is 
was r e fused a n d t h e y w e r e r e q u i r e d to leave . T h e a p p l i c a n t was fined twice 
a n d left h e r l and . She r e t u r n e d , however , as they h a d a g a i n b e e n m o v e d on 
c o n s t a n t l y from p lace to p lace . She a n d he r family r e m a i n on t h e i r l and 
subjec t to t h e t h r e a t of f u r t h e r e n f o r c e m e n t m e a s u r e s . H e r s i t u a t i o n is 
i n secu re a n d v u l n e r a b l e . 

W c would observe t h a t it was a c k n o w l e d g e d d u r i n g t h e p l a n n i n g 
p r o c e d u r e s t h a t t h e r e w e r e no a l t e r n a t i v e s i tes ava i lab le for t he 
app l i can t to go to , e i t h e r in t h e d is t r ic t or in t he c o u n t y as a who le . T h e 
G o v e r n m e n t r e f e r r ed to o t h e r s i tes in t he c o u n t y a n d said t h a t t h e 
app l i can t was free to seek s i tes ou t s ide t he coun ty . It is a p p a r e n t however 
t h a t , n o t w i t h s t a n d i n g t h e s t a t i s t i c s re l ied on by t h e G o v e r n m e n t (see 
p a r a g r a p h 53 of t he j u d g m e n t ) , t h e r e was still a s ignif icant shor t fa l l of 
official, lawful s i tes ava i lab le for Gyps ies in t he c o u n t r y as a whole a n d 
t h a t it could not be t a k e n for g r a n t e d t h a t vacanc ies ex i s t ed or w e r e 
ava i lab le e l s e w h e r e . It is a lso a p p a r e n t t h a t t he leg i s la t ion a n d p l a n n i n g 
policies wh ich have b e e n i n t r o d u c e d over t he last ha l f c e n t u r y have 
d ras t i ca l ly r e d u c e d the l and on which Gyps ies m a y s t a t i o n t h e i r c a r a v a n s 
lawfully whi le t r ave l l ing . Fol lowing t h e l a t e s t l eg is la t ion , t h e C r i m i n a l 
J u s t i c e a n d Publ ic O r d e r Act 1994, u n a u t h o r i s e d c a m p e r s - p e r s o n s w h o 
s t a t i o n a c a r a v a n on t h e h ighway , on occupied l and w i t h o u t t h e o w n e r ' s 
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c o n s e n t or on a n y o t h e r u n o c c u p i e d land - c o m m i t a c r i m i n a l offence if 
t h e y fail to comply w i t h d i r ec t i ons to move on. 

T h e G o v e r n m e n t have a r g u e d t h a t t h e a p p l i c a n t ' s app l i ca t i ons for 
p l a n n i n g p e r m i s s i o n for a b u n g a l o w shou ld be t a k e n in to a c c o u n t as 
showing t h a t h e r a c c o m m o d a t i o n n e e d s a t t r a c t no very specia l 
c o n s i d e r a t i o n s . W e a r e not p e r s u a d e d of t he r e l evance of th is a r g u m e n t . 
T h e a p p l i c a n t app l i ed for p e r m i s s i o n for a b u n g a l o w af te r h e r app l i ca t i on 
for h e r c a r a v a n s had b e e n re fused a n d w h e n she was facing i m m i n e n t 
r e m o v a l from h e r land . Nor does t h e fact t h a t she has shown a n i n t e n t i o n 
to s e t t l e on l and on a l o n g - t e r m bas is d e t r a c t f rom the s e r i ousnes s of t h e 
i n t e r f e r e n c e . T h e p r e s s u r e on t h e h is tor ic n o m a d i c lifestyle of Gyps ie s 
f rom t h e leg is la t ion passed f rom 1960 o n w a r d s has h a d t h e effect of 
i n d u c i n g m a n y Gyps ies to a d o p t t h e so lu t ion of f inding a s ecu re , long-
t e r m base for t h e i r c a r a v a n s on t h e i r own l and , whi le r e t a i n i n g t h e abi l i ty 
to t rave l seasona l ly or f rom t i m e to t i m e . I n d e e d , it m a y be n o t e d t h a t t h e 
official policy for s o m e d e c a d e s has been to e n c o u r a g e Gyps ies to find t he i r 
own p r i v a t e s i tes (see p a r a g r a p h s 38-40 a n d 46 of t he j u d g m e n t ) . 

T h e a p p l i c a n t , however , in a d o p t i n g th i s cou r se for h e r own family, did 
no t o b t a i n p l a n n i n g p e r m i s s i o n for s t a t i o n i n g he r c a r a v a n s on h e r l and . 
F u r t h e r m o r e , t h e l and in q u e s t i o n was in a G r e e n Belt a r e a . T h e 
i n s p e c t o r s w h o c o n d u c t e d t h e p l a n n i n g inqu i r i e s found t h a t , 
n o t w i t h s t a n d i n g t h e t idying, i m p r o v i n g a n d s c r e e n i n g of t he s i te , h e r 
o c c u p a t i o n of t h e l and d e t r a c t e d s ignif icant ly from the qu i e t , r u r a l 
c h a r a c t e r of t he coun t ry s ide which t h e G r e e n Belt was i n t e n d e d to 
p r e s e r v e from e n c r o a c h m e n t . It is no t for us to d i s p u t e th is a s s e s s m e n t . 

T h e G o v e r n m e n t have f u r t h e r p l aced s ignif icant we igh t on t h e 
s a f e g u a r d s afforded by the p l a n n i n g p r o c e d u r e s , s u b m i t t i n g t h a t t h e 
a p p l i c a n t ' s i n t e r e s t s were p r o p e r l y and fairly t a k e n in to accoun t by t h e 
i n spec to r s in r e a c h i n g t he i r dec is ions t h a t t h e e n v i r o n m e n t a l i n t e r e s t s 
o u t w e i g h e d h e r s . W e no te , however , t h a t t he p l a n n i n g i n spec to r s r e a c h 
t h e i r dec is ions hav ing r e g a r d to t he app l i cab le p l a n n i n g laws a n d 
policies . T h e s e i n d i c a t e d t h a t t h e r e was a g e n e r a l p r e s u m p t i o n a g a i n s t 
i n a p p r o p r i a t e d e v e l o p m e n t in t h e G r e e n Bel t , t h a t Gypsy s i tes w e r e no t 
r e g a r d e d as a p p r o p r i a t e d e v e l o p m e n t s in t h e G r e e n Bel t a n d t h a t very 
specia l c i r c u m s t a n c e s would be r e q u i r e d to jus t i fy such an i n a p p r o p r i a t e 
d e v e l o p m e n t . H a v i n g r e g a r d to t h e fact t h a t in th is case it was a c c e p t e d 
t h a t no o t h e r official s i tes w e r e ava i lab le to t he a p p l i c a n t to s t a t i o n h e r 
c a r a v a n s a n d t h a t she had w o r k e d to i m p r o v e a n d s c r e e n t h e s i te , we 
cons ide r t h a t t h e b u r d e n p laced on the a p p l i c a n t to prove very specia l 
c i r c u m s t a n c e s is e x t r e m e l y h igh , if not i n s u p e r a b l e . W e a r e accord ing ly 
not p e r s u a d e d t h a t t he p l a n n i n g f r a m e w o r k was ab le to give a n y t h i n g 
m o r e t h a n m a r g i n a l or t o k e n w e i g h t to t h e a p p l i c a n t ' s i n t e r e s t s or to t he 
a s soc i a t ed publ ic i n t e r e s t in p r e s e r v i n g c u l t u r a l d ivers i ty t h r o u g h 
p r o t e c t i o n of t r a d i t i o n a l e t h n i c l i ies ty les . 
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W e have t h e r e f o r e w e i g h e d t h e s e r i o u s n e s s of t h e i n t e r f e r e n c e w i t h t h e 
a p p l i c a n t ' s r i gh t s wi th t he e n v i r o n m e n t a l a r g u m e n t s which m i l i t a t e 
a g a i n s t he r o c c u p a t i o n . W h i l e t he l a t t e r a r e not of negl ig ib le i m p o r t a n c e , 
t h e y a r e not , in o u r view, of e i t h e r such a n a t u r e or d e g r e e as to disclose a 
" p r e s s i n g social n e e d " w h e n c o m p a r e d wi th w h a t was a t s t a k e for t h e 
app l i c an t . T h e r e was n o ind i ca t i on in t h e p l a n n i n g p r o c e d u r e s t h a t t h e 
app l i can t h a d a n y w h e r e else to which she could r e a s o n a b l y be e x p e c t e d 
to move h e r c a r a v a n s . T h e local a u t h o r i t y had b e e n found in b r e a c h of 
t h e i r d u t y to m a k e a d e q u a t e provis ion for Gyps ies in t h e a r e a in 1985 
a n d had b e e n u n d e r a d i r ec t i on from t h e S e c r e t a r y of S t a t e to comply 
w i t h t h e i r s t a t u t o r y du ty , w i t h o u t a n y c o n c r e t e i m p r o v e m e n t of t h e 
s i t ua t i on r e s u l t i n g s ince . In these c i r c u m s t a n c e s , we find t h a t the 
p l a n n i n g a n d e n f o r c e m e n t m e a s u r e s e x c e e d e d the m a r g i n of 
a p p r e c i a t i o n acco rded to the d o m e s t i c a u t h o r i t i e s a n d w e r e 
d i s p r o p o r t i o n a t e to t he l e g i t i m a t e a i m of e n v i r o n m e n t a l p r o t e c t i o n . T h e y 
c a n n o t t h e r e f o r e be r e g a r d e d a s " n e c e s s a r y in a d e m o c r a t i c socie ty" . 

5. In r e a c h i n g this conc lus ion , we have given c o n s i d e r a t i o n to w h e t h e r , 
as t h e G o v e r n m e n t w a r n e d , this wou ld be t a n t a m o u n t to e x c l u d i n g 
Gyps ies f rom p l a n n i n g e n f o r c e m e n t m e c h a n i s m s a n d giving t h e m carte 
blanche to s e t t l e w h e r e v e r t h e y choose . T h e l o n g - t e r m fai lure of local 
a u t h o r i t i e s t o m a k e effective provis ion for Gyps ie s in t h e i r p l a n n i n g 
policies is evident from the h is tory of i m p l e m e n t a t i o n of m e a s u r e s 
c o n c e r n i n g Gypsy s i tes , b o t h publ ic a n d p r iva t e (see p a r a g r a p h s 36-37, 46 
a n d 49 of t h e j u d g m e n t ) . R e c o g n i t i o n has b e e n given domes t i c a l l y to t h e 
difficult ies of t h e Gyps i e s ' s i t ua t i on t h r o u g h t h e " t o l e r a t i o n " of s o m e 
unlawful s i tes a n d t h e sens i t iv i ty u r g e d on local a u t h o r i t i e s in t h e 
exerc i se of t he i r " D r a c o n i c " e n f o r c e m e n t power s (see p a r a g r a p h s 47-48 
of t h e j u d g m e n t ) . T h i s i nd i ca t e s t h a t t h e g o v e r n m e n t is a l r e a d y well 
a w a r e t h a t t he legis la t ive a n d policy f r a m e w o r k does not p rov ide in 
p rac t i ce for t he n e e d s of t h e Gypsy m i n o r i t y a n d t h a t i ts policy of leaving 
it to local a u t h o r i t i e s t o m a k e provis ion for Gyps ie s h a s b e e n of l im i t ed 
effect iveness (see p a r a g r a p h s 49-52 of t he j u d g m e n t ) . T h e c o m p l e x i t i e s 
of t he p r o b l e m have b e e n a d v e r t e d to above a n d it is not for us to impose 
any p a r t i c u l a r so lu t ion on t h e U n i t e d K i n g d o m . H o w e v e r , it is in ou r 
op in ion d i s p r o p o r t i o n a t e to t a k e s t eps to evict a Gypsy family from t h e i r 
h o m e on t h e i r own land in c i r c u m s t a n c e s w h e r e t h e r e h a s not b e e n s h o w n 
to be any o t h e r lawful, a l t e r n a t i v e s i te r e a s o n a b l y o p e n to t h e m (see , 
mutatis mutandis, Buckley, c i ted above , p . 1281, § 26, a n d p. 1294, § 8 1 , 
w h e r e t he p r o b l e m s of v a n d a l i s m a l l eged to exist on t he official s i te 
700 m e t r e s f rom t h e a p p l i c a n t ' s land did not a p p e a r to pose any specific 
t h r e a t to h e r o r h e r family 's h e a l t h o r s e c u r i t y ) . It wou ld accord ing ly be for 
t he a u t h o r i t i e s to a d o p t such m e a s u r e s as they cons ide r a p p r o p r i a t e to 
e n s u r e t h a t t he p l a n n i n g sys tem affords effective r e spec t for t h e h o m e , 
p r i v a t e life a n d family life of Gyps ies such as t he a p p l i c a n t . 



86 CHAPMAN v. T H E UNITED KINGDOM JUDGMENT - JOINT DISSENTING OPINION 

6. T h e r e f e r ence by the ma jo r i t y to t h e a l l eged l iber ty of Gyps ies to 
cam]) on any c a r a v a n si te w i th p l a n n i n g p e r m i s s i o n (see p a r a g r a p h 97 of 
t h e j u d g m e n t ) i gno re s t he rea l i ty t h a t Gyps ies a r e not w e l c o m e on p r i v a t e 
r e s i d e n t i a l s i tes which a r e , in any even t , of ten prohib i t ive ly expens ive . N o r 
a r e t h e y able to use such p r i v a t e r e s iden t i a l s i tes for s ea sona l or 
t e m p o r a r y t r a n s i t . T h e p l a n n i n g a u t h o r i t i e s t h e m s e l v e s r ecogn i se t h a t 
t h e only p r ac t i c ab l e op t i ons o p e n to Gyps ies a r e local a u t h o r i t y - o w n e d 
s i tes or p r iva te ly o w n e d Gypsy s i tes . It is not a q u e s t i o n of Gyps ie s 
i m p o s i n g p a r t i c u l a r p r e f e r e n c e s as to loca t ion a n d facili t ies w i t h o u t 
rea l i s t i c r e fe rence to t he i r own r e s o u r c e s (see p a r a g r a j i h 112 of t he 
j u d g m e n t ) . T h e op t i ons o p e n to t h e m a r e , as in th is ca se , severe ly 
l im i t ed , if t h e y exis t a t al l . 

7. W e would also t ake issue wi th t h e r e l evance or val idi ty of t h e 
s t a t e m e n t in p a r a g r a p h 99 of t h e j u d g m e n t t o t he effect t h a t Ar t i c l e 8 
does not r ecogn i se a r igh t to be p rov ided wi th a h o m e . In th is case , t h e 
ajuplicant h a d a h o m e , in h e r c a r a v a n o n h e r l and , b u t w a s b e i n g 
p r e v e n t e d from s e t t l i n g t h e r e . F u r t h e r m o r e , it is not t h e C o u r t ' s c a se -
law t h a t a r igh t to be p rov ided w i t h a h o m e is to ta l ly o u t s i d e t he a m b i t of 
Ar t i c l e 8. T h e C o u r t h a s a c c e p t e d t h a t t h e r e m a y be c i r c u m s t a n c e s w h e r e 
t h e a u t h o r i t i e s ' refusal to t a k e s t e p s to assis t in h o u s i n g p r o b l e m s could 
disclose a p r o b l e m u n d e r Ar t ic le 8 - see , for e x a m p l e , Marzari, c i ted above , 
w h e r e t h e C o u r t he ld t h a t a refusal of t h e a u t h o r i t i e s to provide h o u s i n g 
a s s i s t a n c e to a n individual suf fe r ing from a se r ious i l lness m i g h t in c e r t a i n 
c i r c u m s t a n c e s ra ise a n issue b e c a u s e of t h e i m p a c t of such refusal on t h e 
p r i v a t e life of t he ind iv idua l . O b l i g a t i o n s on t h e S t a t e a r i s e t h e r e f o r e 
w h e r e t h e r e is a d i r ec t a n d i m m e d i a t e link b e t w e e n t h e m e a s u r e s sough t 
by a n a p p l i c a n t a n d t h e l a t t e r ' s p r iva t e life (see Botta v. Italy, j u d g m e n t of 
24 F e b r u a r y 1998, Reports 1998-1, p . 422, §§ 33-34) . 

8. Final ly , we c a n n o t a g r e e wi th t h e view e x p r e s s e d by t h e ma jo r i t y 
t h a t to accord |3iotection u n d e r Ar t ic le 8 to a Gypsy in unlawful r e s idence 
in a c a r a v a n on h e r land would ra i se p r o b l e m s u n d e r Ar t i c l e 14 w h e r e 
p l a n n i n g laws c o n t i n u e d to p r e v e n t indiv iduals from s e t t i n g u p houses on 
t h e i r l and in t h e s a m e a r e a (see p a r a g r a p h 95 of t h e j u d g m e n t ) . T h i s 
aj^proach ignores t he fact, e a r l i e r a c k n o w l e d g e d by t h e major i ty , t h a t in 
th is case t h e a p p l i c a n t ' s lifestyle as a Gypsy w idens t he scope to Ar t ic le 8, 
which would not necessa r i ly be t h e case for a p e r s o n w h o lives in 
c o n v e n t i o n a l h o u s i n g , the supp ly of which is subjec t to fewer c o n s t r a i n t s . 
T h e s i t u a t i o n s would not be likely to be a n a l o g o u s . O n t h e c o n t r a r y , 
d i s c r i m i n a t i o n m a y a r i s e w h e r e S t a t e s , w i t h o u t object ive a n d r e a s o n a b l e 
ju s t i f i ca t ion , fail to t r e a t d i f ferent ly p e r s o n s whose s i t u a t i o n s a r c 
s ignif icant ly d i f fe ren t (see Thlimmenos v. Greece, no . 34369/97 , § 44 , 
E C H R 2000-IV) . 

9. In conclus ion , we would r e i t e r a t e t h a t it is not a n e c e s s a r y 
c o n s e q u e n c e of f inding a v io la t ion in th is case t h a t Gyps ies could, freely, 
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t a k e u p r e s i d e n c e on a n y land in t he c o u n t r y . W h e r e t h e r e w e r e shown to 
be o t h e r s i tes ava i lab le to t h e m , t h e b a l a n c e b e t w e e n t h e i n t e r e s t s of 
p r o t e c t i n g t he e n v i r o n m e n t a l va lue of t h e s i te a n d t h e i n t e r e s t s of t h e 
Gypsy family in r e s id ing on it would t i p m o r e s t rong ly t o w a r d s t h e 
fo rmer . U n i t e d K i n g d o m legis la t ion a n d policies in th i s a r e a have long 
recogn i sed t h e object ive of p rov id ing for G y p s i e s ' specia l n e e d s . T h e 
h o m e l e s s have a r ight u n d e r d o m e s t i c legis la t ion to be p rov ided wi th 
a c c o m m o d a t i o n (see p a r a g r a p h 54 of t h e j u d g m e n t ) . O u r view t h a t 
Ar t ic le 8 of t h e C o n v e n t i o n imposes a posi t ive ob l iga t ion on the 
a u t h o r i t i e s to e n s u r e t h a t Gyps ies have a p r a c t i c a l a n d effective 
o p p o r t u n i t y to enjoy t h e i r r i gh t to r e s p e c t for t he i r h o m e , a n d t h e i r 
p r iva t e a n d family life, in a c c o r d a n c e wi th t he i r t r a d i t i o n a l l ifestyle, is 
not a s t a r t l i n g innova t ion . 

10. W e conc lude t h a t t h e r e has b e e n a v io la t ion of Ar t i c l e 8 of t h e 
C o n v e n t i o n . 

11. W e vo ted for non-v io la t ion of Ar t ic le 1 of Protocol Xo. 1 a n d 
Ar t ic le 14 of t he C o n v e n t i o n as , in t h e l ight of o u r firm convict ion t h a t 
Ar t ic le 8 had b e e n v io la ted in t he c i r c u m s t a n c e s of this case , no s e p a r a t e 
issues r e m a i n e d to be e x a m i n e d . 
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SEPARATE OPINION OF J U D G E BONELLO 

1. I voted for a f i n d i n g of a v io la t ion of Ar t ic le 8 for t he r e a s o n s laid ou t 
in t h e j o i n t d i s s e n t i n g opin ion in which I p a r t i c i p a t e d . 

2. I e n d o r s e d , a lbe i t g rudg ing ly , t he view c o m m o n to t h e ma jo r i ty a n d 
t h e mino r i t y , t h a t t h e m e a s u r e s to which t h e a p p l i c a n t was sub jec ted w e r e 
"in a c c o r d a n c e wi th t h e law". T h i s conclus ion is, I be l ieve , difficult to 
e scape , in t h e l ight of t he c u r r e n t case - law of t h e C o n v e n t i o n . I sugges t 
t h a t t h e C o u r t shou ld be looking beyond t h a t . 

3. A n y m e a s u r e t h a t inh ib i t s t h e e n j o y m e n t of a f u n d a m e n t a l r ight h a s 
to r e spec t t he p r inc ip le of legal i ty : t he r e s t r i c t i o n m u s t be in a c c o r d a n c e 
wi th t h e law. My view is t h a t , on a p r o p e r r e a d i n g of Ar t i c l e 8, a d i f ferent 
conc lus ion could , a n d p e r h a p s o u g h t to, have b e e n r e a c h e d in this ca se . 

4. T h e a u t h o r i t i e s w e r e man i f e s t l y in a s t a t e of i l legal i ty from before 
t h e t i m e the a p p l i c a n t took t h e law in h e r own h a n d s . Sec t ion 6 of t h e 
C a r a v a n Si tes Act 1968 (un t i l it was revoked by t h e C r i m i n a l J u s t i c e a n d 
Publ ic O r d e r Act 1994 - see p a r a g r a p h 42 of t he j u d g m e n t ) , imposed a 
legal d u t y on local a u t h o r i t i e s "so far as m a y be n e c e s s a r y to p rov ide 
a d e q u a t e a c c o m m o d a t i o n for gypsies r e s i d i n g in or r e s o r t i n g to t h e i r 
a r e a " . I n d e e d , t h e local a u t h o r i t i e s h a d b e e n found in b r e a c h of t h e i r 
d u t y to m a k e a d e q u a t e provis ion for Gyps ies in t h e a r e a in 1985 a n d h a d 
d i s r e g a r d e d a d i r ec t ive from t h e S e c r e t a r y of S t a t e to c o m p l y wi th t he i r 
s t a t u t o r y d u t i e s . 

5. I bel ieve t h a t a pub l ic a u t h o r i t y which is in b r e a c h of i ts legal 
ob l iga t ions shou ld no t be a l lowed to j j lead t h a t it is a c t i n g "in a c c o r d a n c e 
w i t h t h e law". T h e classic c o n s t i t u t i o n a l d o c t r i n e of " c l ean h a n d s " 
p r e c l u d e s those w h o a r e in p r io r c o n t r a v e n t i o n of t he law from c l a i m i n g 
t h e law's p r o t e c t i o n . 

6. A jraiblic a u t h o r i t y has as g r e a t an ob l iga t ion to comply wi th t h e law 
as any indiv idual . I ts respons ib i l i ty is e m i n e n t l y m o r e t h a n t h a t of 
ind iv idua l s b e l o n g i n g to v u l n e r a b l e c lasses w h o a r c v i r tua l ly forced to 
d i s r e g a r d t he law in o r d e r to be ab le to exerc i se t h e i r f u n d a m e n t a l r igh t 
to a p r i v a t e a n d family life - ind iv iduals w h o have to c o n t r a v e n e t h e law 
d u e to t h e ojsera t ion of t he p r io r fail ings ol t he publ ic a u t h o r i t i e s . 

7. In t he p r e s e n t case , b o t h t h e publ ic a u t h o r i t i e s a n d the indiv idual 
h a d u n d o u b t e d l y t r e s p a s s e d t h e b o u n d a r i e s of legal i ty . Bu t it was t h e 
j^ublic a u t h o r i t y ' s de fau l t in o b s e r v i n g t h e law t h a t p r e c i p i t a t e d a n d 
i n d u c e d the s u b s e q u e n t de fau l t by t h e ind iv idua l . T h a t fai l ing of t h e 
a u t h o r i t i e s h a s b r o u g h t a b o u t a s i t ua t i on which a l m o s t justif ies t h e 
de f ence of necess i ty . W h y a h u m a n r igh t s cou r t shou ld look wi th m o r e 
s y m p a t h y at t he f a r - r e a c h i n g b r e a c h of law c o m m i t t e d by t h e jiowerful 
t h a n a t t h a t forced on the w e a k h a s not yet b e e n p rope r ly e x p l a i n e d . 
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8. H e r e , we a r e con f ron ted wi th a s i t u a t i o n in which a n ind iv idua l was 
" e n t r a p p e d " in to b r e a k i n g t h e l aw b e c a u s e a pub l i c a u t h o r i t y w a s 
p r o t e c t e d in its own b r e a c h . A c o u r t ' s f inding in favour of t he l a t t e r , to 
t h e p re jud ice of t he fo rmer , is, I be l ieve , a d i s q u i e t i n g even t . A h u m a n 
r igh t s cou r t , in f inding t h a t a n a u t h o r i t y , man i f e s t ly on t h e w r o n g s ide of 
t h e ru le of law, h a s a c t e d "in a c c o r d a n c e w i t h t h e l a w " c r e a t e s a n even 
g r a v e r d i s t u r b a n c e to r ecogn i sed e th ica l scales of v a l u e . 
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SOMMAIRE 1 

Refus d'accorder un permis d'aménagement foncier à une Tsigane pour 
installer à demeure une habitation mobile sur un terrain lui appartenant 

Article 8 

Domicile - Vie privée - Vie familiale - Refus d'accorder un permis d'aménagement foncier à une 
Tsigane pour installer à demeure une habitation mobile sur un terrain lui appartenant - Mode 
de vie tsigane - Ingérence - Protection des droits et libertés d'aulrui - Nécessaire dans une société 
démocratique - Politique d'aménagement - Marge d'appréciation - Protection de 
l'environnement - Protection des minorités - Obligations positives - Etablissement du 
domicile au mépris de la loi - Disponibilité d'autres hébergements convenables — Raisons 
pertinentes et suffisantes - Proportionnalité 

* 
* * 

La requérante , Tsigane de naissance, acheta en 1985 un terrain dans l'intention 
d'y vivre avec sa famille dans une habitation mobile. Le terrain se trouvait dans un 
district dépourvu de site officiel pour les Tsiganes. La requérante s'installa avec sa 
famille sur le terrain et demanda un permis d 'aménagement foncier. En 
septembre 1986, le conseil de district («le conseil») refusa d'accorder le permis 
demandé et notifia des mises en demeure, que la requérante a t taqua en appel. 
En juillet 1987, un inspecteur nommé par le ministère de l 'Environnement 
procéda à une enquête publique et rejeta le recours. Le terrain se trouvant dans 
la ceinture verte métropolitaine, il considéra que les politiques locales et 
nationales en matière d 'aménagement devaient l 'emporter sur les besoins de la 
requérante . En l'absence de site officiel pour les Tsiganes dans le district, la 
requérante et sa famille se virent accorder un délai de quinze mois pour évacuer 
leur terrain, le conseil ayant déclaré qu'il recherchait un emplacement approprie 
et ciu'elles seraient en mesure de s'installer sur un nouveau site officiel sous un an. 
Toutefois, à l'expiration de ce délai, la famille resta sur le site car elle n'avait pas 
d 'autre endroit où aller. Le conseil fit notifier des sommations à la requérante et à 
son mari pour non-respect de la mise en demeure et ils furent par deux fois 
condamnés à une amende. Afin de se soustraire à d'autres mesures judiciaires, la 
famille reprit une vie nomade. La requérante demanda deux fois en vain un permis 
en vue d'installer un bungalow sur son terrain et, en août 1992, la famille retourna 
vivre sur son terrain dans une caravane. Le conseil délivra des mises en demeure 
en mars 1993. La requérante interjeta appel et une enquête d 'aménagement 
foncier eut lieu. En mars 1994, l 'inspecteur rejeta l'appel. Il mentionna le fait que 
les plans directeurs d 'aménagement posent une présomption de principe contre 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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l'octroi de permis d 'aménagement dans la ceinture verte, sauf en cas de 
circonstances très sérieuses, en vue de la construction de nouveaux bâtiments, y 
compris l'installation de caravanes fixes, cl considéra qu'aucun des aménagements 
cités ne pouvait légitimement et raisonnablement passer pour adéquat . 

1. Article 8: la vie en caravane fait partie intégrante de l'identité tsigane de la 
requérante car cela s'inscrit dans la longue tradition du voyage suivie par la 
minorité à laquelle elle appartient, même lorsque de nombreux Tsiganes ne 
vivent plus de façon totalement nomade. Des mesures portant sur le 
stat ionnement des caravanes de la requérante n'ont donc pas seulement des 
conséquences sur son droit au respect de son domicile; est aussi enjeu le droit de 
celle-ci au respect de sa vie privée et familiale. Les décisions des services de 
l 'aménagement et les mesures d'exécution prises constituent une ingérence dans 
ces droits. Il n'est pas contesté que les mesures étaient prévues par la loi et visaient 
le but légitime que constitue la protection des droits d 'autrui par le biais de la 
défense de l 'environnement. Il reste à déterminer si l 'ingérence était nécessaire 
dans une société démocratique. 

En ce qui concerne les principes généraux, l'exercice d'un pouvoir discrétionnaire 
portant sur une mult i tude de facteurs locaux étant inhérent au choix et à 
l'application de politiques d 'aménagement foncier, les autorités nationales 
jouissent en principe d'une marge d'appréciation étendue, même si la Cour 
demeure habilitée à conclure que les autorités nationales ont commis une erreur 
manifeste d'appréciation. A cet égard, il convient d 'examiner les garanties 
procédurales. Pour ce qui est du mode de vie tsigane, si l'on peut dire qu'un 
consensus international se fait jour au sein des Etats contractants pour 
reconnaître les besoins particuliers des minorités et l'obligation de protéger leur 
sécurité, leur identité et leur mode de vie, il n'est pas suffisamment concret pour 
permet t re d'en tirer des indications quant au comportement ou aux normes que 
les Etats contractants considèrent comme souhaitables dans une situation donnée. 
De plus, le caractère complexe et sensible des questions que soulèvent les 
politiques met tant en balance les intérêts de la population en général, 
notamment en matière de défense de l 'environnement, et les intérêts d'une 
minorité, avec des exigences qui peuvent être contradictoires, fait que le rôle de
là Cour se borne strictement à exercer un contrôle. Même si l 'appartenance à une 
minorité dont le mode de vie traditionnel diffère de celui de la majorité de la 
société ne dispense pas de respecter les lois destinées à proléger le bien commun, 
tel l 'environnement, cela peut influer sur la manière d'appliquer ces lois. La 
vulnérabilité de la minorité tsigane implique d'accorder une attention spéciale à 
ses besoins et à son mode de vie propre tant dans le cadre réglementaire valable en 
matière d 'aménagement que lors de la prise de décision dans des cas particuliers. 
Dans cette mesure, l'article 8 impose donc aux Etats contractants l'obligation 
positive de permet t re aux Tsiganes de suivre leur mode de vie. En principe, les 
Tsiganes sont libres de s'installer sur tout site caravanier bénéficiant d'un permis 
d 'aménagement et ne sont donc pas traités plus mal que les non-Tsiganes à cet 
égard. Il apparaît que l'on n'est pas parvenu à fournir un nombre adéquat de 
sites acceptables à un prix raisonnable, mais la décision de ne pas autoriser la 
requérante et sa famille à occuper le terrain de leur choix pour y installer leur 
caravane n 'emporte pas en soi violation de l'article 8. F<n effet, cela reviendrait à 
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imposer à tous les Etats contractants l'obligation de met t re à la disposition de la 
communauté tsigane un nombre adéquat de sites convenablement équipés. Or on 
ne saurait considérer que l'article 8 implique une obligation positive aussi étendue. 
L'article 8 ne reconnaît pas comme tel le droit de se voir fournir un domicile, pas 
plus que la jurisprudence de la Cour. La question à trancher est donc celle de 
savoir si les circonstances particulières de la cause révèlent une violation du droit 
de la requérante au respect de son domicile. Lorsqu'une personne a établi sa 
résidence sans obtenir le permis d 'aménagement qu'exige le droit interne, il v a 
conflit entre le droit de celle-ci au respect de son domicile et celui des autres 
membres de la communauté à la protection de l 'environnement. Pour déterminer 
si l'obligation imposée à une personne de qui t ter son domicile est proportionnée au 
but légitime poursuivi, il est tout à fait pertinent de savoir si ce domicile a été 
établi légalement, et la Cour aura quelque réticence à accorder u n e protection 
aux personnes qui, bravant sciemment les interdits de la loi, établissent leur 
domicile sur un site à l 'environnement protégé. Il est une autre considération 
per t inente : l 'ingérence est plus grave si aucun hébergement de rechange n'est 
disponible; plus l 'hébergement de rechange convient, moins l'ingérence est 
grave. Pour apprécier à quel point l 'hébergement de remplacement est adapté, il 
faut considérer, d'une part, les besoins particuliers de l'individu concerné et, 
d 'autre part , le droit de la communauté locale à voir protéger l 'environnement. 
Les autorités nationales doivent bénéficier d'une grande marge d'appréciation 
car elles sont à l'évidence les mieux placées pour procéder à l'évaluation 
nécessaire. 

En l'espèce, la requérante ne souhaitait pas en fait mener une vie i t inérante et 
s'est installée sur son terrain dans ses caravanes sans obtenir au préalable le 
permis d 'aménagement qu'elle savait nécessaire pour que cette occupation fût 
légale. Conformément aux procédures applicables, les recours formés par 
l 'intéressée contre le refus du permis d 'aménagement et les mises en demeure 
ont été examinés au cours de deux enquêtes publiques menées par des experts 
indépendants. II existait de puissantes raisons, ayant trait à l 'environnement, 
pour étayer le refus du permis d 'aménagement , et la situation personnelle de la 
requérante a été prise en compte dans le processus décisionnel. Il a été admis au 
cours des procédures qu'il n'existait pas de sites vacants immédiatement 
disponibles dans le comté. Toutefois, la question de savoir si des sites appropriés 
étaient disponibles pour la requérante pendant le long délai de grâce qui lui fut 
accordé dépend de ses exigences, et elle n'a soumis aucun renseignement quant à 
sa situation financière, quant aux qualités que doit présenter un terrain pour être 
convenable ou encore quant aux recherches qu'elle a menées pour trouver un 
autre site. L'article 8 ne va pas nécessairement jusqu 'à permet t re aux 
préférences individuelles en matière de lieu de résidence de l 'emporter sur 
l'intérêt général. Dans ces conditions, il a été tenu compte comme il convient de 
la situation difficile de la requérante tant dans le cadre réglementaire que de la 
part des autorités responsables de l 'aménagement dans l'exercice de leur pouvoir 
discrétionnaire en ce qui concerne les circonstances propres à son cas. Les 
décisions des autorités s'appuyaient sur des motifs pert inents et suffisants pour 
justifier les ingérences dans les droits reconnus à la requérante. Les 
considérations d'ordre humanitaire qui auraient pu militer en faveur d'une issue 
dulc iente pour la procédure interne ne sauraient être utilisées par la Cour pour 
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fonder une conclusion qui équivaudrait à soustraire la requérante au champ 
d'application de la législation nationale en matière d 'aménagement et à obliger 
les gouvernements à veiller à ce que chaque famille tsigane dispose d'un 
hébergement adapté à ses besoins. En outre, eu égard aux circonstances de 
l'espèce, les conséquences de ces décisions ne sauraient passer pour 
disproportionnées au but légitime poursuivi. 
Conclusion : non-violation (dix voix contre sept). 

2. Article 1 du Protocole n" 1 : pour les raisons déjà exposées au litre de l'article 8, 
l 'ingérence alléguée dans le droit de la requérante au respect de ses biens était 
proportionnée et reflétait un juste équilibre conformément aux exigences de 
l'article 1 du Protocole n" 1. 

Conclusion: non-violation (unanimité) . 
3. Article 6 : dans le domaine spécialisé de la législation sur l 'urbanisme, l'article 6 
n'exige pas nécessairement un réexamen complet des faits. En l'espèce, la portée 
du contrôle auquel procède la High Court, dont la requérante pouvait se prévaloir 
après une procédure publique menée par un inspecteur, est suffisante aux fins de 
l'article 6. En effet, elle permet de contester une décision au motil que celle-ci était 
arbitraire ou irrationnelle, n'était étayée par aucune preuve ou se fondait sur des 
éléments étrangers à l'affaire ou encore négligeait des facteurs pertinents. Cet te 
procédure peut être considérée comme offrant un contrôle juridictionnel adéquat 
des décisions administratives en cause. 

Conclusion : non-violation (unanimité). 
4. Article 14: eu égard à sa conclusion sous l'angle de l'article 8, selon laquelle 
l 'ingérence dans les droits de la requérante était proportionnée au but légitime 
que constitue la protection de l 'environnement, il n'y a pas eu de discrimination 
contraire à l'article 14 et les mesures prises contre la requérante n'étaient pas 
dénuées de justification objective et raisonnable. 

Conclusion : non-violation (unanimité). 
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PROCÉDURE 

1. L 'affaire a é t é d é f é r é e à la C o u r , c o n f o r m é m e n t a u x d ispos i t ions qu i 

s ' a p p l i q u a i e n t avan t l ' e n t r é e en v i g u e u r du Pro toco le n° 11 à la C o n v e n t i o n 

de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s (« la 

C o n v e n t i o n » ) 1 , p a r la C o m m i s s i o n e u r o p é e n n e des D r o i t s de l ' H o m m e 

(«la C o m m i s s i o n » ) le 30 oc tob re 1999 et p a r le g o u v e r n e m e n t 

b r i t a n n i q u e («le G o u v e r n e m e n t » ) le 10 d é c e m b r e 1999 (ar t ic le 5 § 4 du 

Pro toco le n° 11 et a n c i e n s a r t i c l es 47 et 48 d e la C o n v e n t i o n ) . 

2. A son o r ig ine se t r ouve u n e r e q u ê t e (n" 27238/95) d i r i gée c o n t r e le 

R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l a n d e du N o r d et don t u n e 

r e s s o r t i s s a n t e de cet E t a t , M " " Sally C h a p m a n ( « l a r e q u é r a n t e » ) , ava i t 

saisi la C o m m i s s i o n le 31 m a i 1994 en v e r t u de l ' anc ien a r t ic le 25 d e la 

C o n v e n t i o n . 

3. La r e q u é r a n t e a l l égua i t q u e les m e s u r e s d ' a m é n a g e m e n t et 

d ' e x é c u t i o n pr i ses à son e n c o n t r e du fait qu ' e l l e occupa i t son t e r r a i n avec 

1. Note du greffe : le Protocole n" 11 est entré en vigueur le 1" novembre 1998. 
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ses c a r a v a n e s e m p o r t a i e n t v io la t ion d e son dro i t au r e spec t d e son 

domic i l e et de sa vie p r ivée et fami l ia le , au m é p r i s de l ' a r t ic le 8 de la 

C o n v e n t i o n . Selon el le, ces m e s u r e s c o n s t i t u a i e n t auss i u n e i n g é r e n c e 

d a n s son dro i t au r e spec t de ses b i ens c o n t r a i r e à l ' a r t ic le 1 du Pro toco le 

n" 1 et elle n ' ava i t d isposé d ' a u c u n r ecou r s effectif à un t r i b u n a l p o u r 

c o n t e s t e r les déc i s ions pr i ses p a r les services de l ' a m é n a g e m e n t , en 

v io la t ion de l 'a r t ic le 6 de la C o n v e n t i o n . Elle se p l a igna i t en o u t r e d 'avoi r 

fait l 'objet d ' u n e d i s c r i m i n a t i o n fondée su r son s t a t u t de T s i g a n e , ce 

q u ' i n t e r d i t l ' a r t ic le 14 de la C o n v e n t i o n . 

4. La C o m m i s s i o n a d é c l a r é la r e q u ê t e r ecevab le le 4 m a r s 1998. D a n s 

son r a p p o r t du 25 oc tob re 1999 ( anc ien a r t i c le 31 de la C o n v e n t i o n ) 1 , elle 

f o r m u l e l 'avis qu ' i l n 'y a pas eu v io la t ion de l ' a r t ic le 8 de la C o n v e n t i o n 

(d ix-hui t voix c o n t r e neuf ) , qu ' i l n 'y a pas eu v io la t ion de l ' a r t ic le 1 du 

P ro toco le n" 1 (d ix -neuf voix c o n t r e h u i t ) , qu ' i l n 'y a pas eu v io la t ion de 

l ' a r t ic le 6 de la C o n v e n t i o n (v ingt -c inq voix c o n t r e d e u x ) et qu ' i l n 'y a p a s 

eu v io la t ion de l ' a r t ic le 14 d e la C o n v e n t i o n (d ix-hui t voix c o n t r e neuf ) . 

5. D e v a n t la C o u r , la r e q u é r a n t e , qu i a é t é a d m i s e au bénéf ice d e 

l ' a s s i s t ance j u d i c i a i r e , est r e p r é s e n t é e p a r le c a b i n e t de solicitors L a n c e 

K e n t & C o . de B e r k h a m s t e d . 

6. Le 13 d é c e m b r e 1999, u n col lège d e la G r a n d e C h a m b r e a déc idé 

q u e l 'affaire deva i t ê t r e e x a m i n é e p a r la G r a n d e C h a m b r e (a r t ic le 100 

§ 1 du r è g l e m e n t de la C o u r ) . La compos i t i on de la G r a n d e C h a m b r e a 

é t é fixée c o n f o r m é m e n t aux d i spos i t ions des a r t i c l es 27 §§ 2 et 3 

de la C o n v e n t i o n et 24 du r è g l e m e n t . A la su i t e du d é p o r t de 

Sir Nicolas B r a t z a , j u g e élu au t i t r e d u R o y a u m e - U n i , qu i avai t pr is 

p a r t à l ' e x a m e n de la c a u s e au se in de la C o m m i s s i o n (a r t ic le 28) , le 

G o u v e r n e m e n t a d é s i g n é Lord Justice S c h i e m a n n p o u r s iéger en q u a l i t é d e 

j u g e ad hoc (a r t ic les 27 § 2 d e la C o n v e n t i o n et 29 § 1 d u r è g l e m e n t ) . 

7. La r e q u é r a n t e et le G o u v e r n e m e n t on t déposé un m é m o i r e . D e s 

o b s e r v a t i o n s on t é g a l e m e n t é t é r e ç u e s du C e n t r e e u r o p é e n p o u r les 

d ro i t s des R o m s {European Roma Rights Centre), q u e le p r é s i d e n t ava i t 

a u t o r i s é à i n t e r v e n i r d a n s la p r o c é d u r e éc r i t e e n q u a l i t é d'amicus curiae 

(a r t i c les 36 § 2 de la C o n v e n t i o n et 61 § 3 du r è g l e m e n t ) . 

8. U n e a u d i e n c e s'est d é r o u l é e en publ ic au Pa la i s des D r o i t s d e 

l ' H o m m e , à S t r a s b o u r g , le 24 ma i 2000 (a r t i c le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M . H . LLEWELLYN, m i n i s t è r e d e s Affaires é t r a n g è r e s 

e t du C o m m o n w e a l t h , agent, 

1. Note du greffe : le rapport est disponible au grelle. 
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M M . D . PANNICKOP, 

D . E L V I N QC, 

M . S H A W , 

D . RUSSELL, 

S . M A R S H A L L - C A M M , conseillers ; 

conseils, 

- pour la requérante 

M M . R. DRABBLE QC, 

T . J O N E S , 

M . H U N T , 

M™ D . A L L E N , 

conseils, 

sol ici tor . 

La C o u r a e n t e n d u en leurs d é c l a r a t i o n s M M . D r a b b l e et P a n n i c k . 

9. Le 29 n o v e m b r e 2000, M . J . M a k a r c z y k , e m p ê c h é , a é t é r e m p l a c é 

p a r M. G. Bonel lo (a r t ic le 24 § 5 b) du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

10. La r e q u é r a n t e est T s i g a n e de n a i s s a n c e . Avec sa famil le , elle 

voyage d e p u i s t ou jou r s , p r i n c i p a l e m e n t d a n s la r ég ion d u H e r t f o r d s h i r e , 

à la r e c h e r c h e de t r ava i l . A p r è s son m a r i a g e , elle c o n t i n u a à vivre d a n s u n e 

c a r a v a n e avec son m a r i . Ils on t eu q u a t r e e n f a n t s . 

1 1. L o r s q u e son m a r i t rouva i t u n emplo i de j a r d i n i e r paysag i s t e , elle 

avai t l ' h a b i t u d e de s ' a r r ê t e r avec lui le p lus l o n g t e m p s poss ible su r des 

si tes t e m p o r a i r e s ou non officiels. Ils d e m e u r è r e n t ainsi p l u s i e u r s a n n é e s 

sur un si te non officiel à St A l b a n s . Ils v o y a g è r e n t p e n d a n t q u e l q u e s 

a n n é e s d a n s la rég ion de W a t f o r d . Ils é t a i e n t inscr i t s su r u n e liste 

d ' a t t e n t e p o u r o b t e n i r u n e m p l a c e m e n t p e r m a n e n t , m a i s on ne l e u r en 

p r o p o s a j a m a i s . La police et les r e p r é s e n t a n t s des a u t o r i t é s locales les 

ob l igea ien t à se d é p l a c e r c o n s t a m m e n t . La sco la r i t é d e l eu rs e n f a n t s fut 

t ou t le t e m p s i n t e r r o m p u e p a r l eu r s d é m é n a g e m e n t s . 

12. E n ra i son du h a r c è l e m e n t d o n t elle faisait l 'objet t a n t qu ' e l l e 

m e n a i t c e t t e vie n o m a d e , ce qu i é t a i t p ré jud ic i ab le à la s a n t é d e sa 

famil le et à la sco la r i t é des e n f a n t s , la r e q u é r a n t e a c h e t a en 1985 u n 

t e r r a i n avec l ' i n t en t ion de s'y ins t a l l e r d a n s u n e h a b i t a t i o n mob i l e . C e 

t e r r a i n se t r ouve d a n s le d is t r ic t de T h r e e Rivers , d a n s le H e r t f o r d s h i r e , 

où il n ' ex i s t e pas d e si te officiel p o u r les T s i g a n e s . Selon la r e q u é r a n t e , u n 

employé d u consei l de c o m t é lui a u r a i t di t en 1984, a lors qu ' e l l e avai t 

ins ta l l é son c a m p e m e n t su r le bo rd de la r o u t e , q u e si elle a c h e t a i t u n 

t e r r a i n elle se ra i t a u t o r i s é e à y vivre . Le G o u v e r n e m e n t d é c l a r e qu ' i l 

n ' ex i s t e a u c u n e t r a c e éc r i t e d ' u n e te l le p r o m e s s e , qu i es t p e u suscep t ib l e 
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d ' avo i r é t é f o r m u l é e ca r c 'est au consei l de d i s t r i c t , e t non au consei l de 

c o m t é , qu ' i l a p p a r t i e n t de se p r o n o n c e r su r u n e tel le d e m a n d e . Le t e r r a i n 

faisai t é g a l e m e n t l 'objet d ' u n e o r d o n n a n c e de 1961 y i n t e r d i s a n t 

l ' i n s t a l l a t ion de t ro is c a r a v a n e s . 

13. La r e q u é r a n t e s ' ins ta l la avec sa famil le sur le t e r r a i n et d e m a n d a 

u n p e r m i s d ' a m é n a g e m e n t foncier . Elle s o u h a i t a i t a ins i p e r m e t t r e à ses 

e n f a n t s de f r é q u e n t e r i m m é d i a t e m e n t l 'école. Le consei l d e d i s t r i c t 

r e fusa le 11 s e p t e m b r e 1986 d ' a c c o r d e r le p e r m i s d e m a n d é et not if ia des 

m i s e s en d e m e u r e . 

14. C e s mi ses en d e m e u r e fu ren t a t t a q u é e s en appe l . E n ju i l l e t 1987, 

u n i n s p e c t e u r n o m m é p a r le m i n i s t è r e d e l ' E n v i r o n n e m e n t p r o c é d a à u n e 

e n q u ê t e p u b l i q u e . Il r e j e t a le r e c o u r s et con f i rma la décis ion du consei l , 

c a r le t e r r a i n se t rouva i t d a n s la c e i n t u r e ve r t e m é t r o p o l i t a i n e . Il 

c o n s i d é r a q u e les po l i t i ques locales et n a t i o n a l e s d ' a m é n a g e m e n t 

d e v a i e n t l ' e m p o r t e r su r les beso ins de l ' a p p e l a n t e . En ra i son de l ' absence 

de si te officiel p o u r les T s i g a n e s d a n s le d i s t r i c t de T h r e e Rivers , la famil le 

se vit a c c o r d e r u n dé la i de q u i n z e mois p o u r é v a c u e r son t e r r a i n , le consei l 

a y a n t d é c l a r é q u e d'ici là u n e m p l a c e m e n t a p p r o p r i é lui a u r a i t é t é t r ouvé 

et q u ' e l l e se ra i t e n m e s u r e d e s ' ins ta l le r su r u n n o u v e a u s i te officiel sous 

u n a n . 

15. A l ' exp i r a t i on de ce dé la i , la famil le r e s t a su r le s i te ca r elle n ' ava i t 

p a s d ' a u t r e e n d r o i t où a l ler . La r e q u é r a n t e d e m a n d a u n p e r m i s 

d ' a m é n a g e m e n t foncier en vue d ' i n s t a l l e r u n bunga low, ca r il ava i t é t é 

i n d i q u é p e n d a n t l ' e n q u ê t e p u b l i q u e qu ' i l s ' ag issa i t d ' u n type d ' u t i l i s a t i on 

d u t e r r a i n p lus a p p r o p r i é q u ' u n e h a b i t a t i o n mob i l e . Le consei l re fusa le 

p e r m i s d e m a n d é . C e t t e déc i s ion fut con f i rmée lors d ' u n e nouvel le 

e n q u ê t e locale . La famil le é t a n t r e s t é e su r le s i te , le consei l fit no t i f ie r 

des s o m m a t i o n s à la r e q u é r a n t e et à son m a r i p o u r n o n - r e s p e c t de la 

mise en d e m e u r e . Le 18 a o û t 1989, la Magistrates' Court l eu r infl igea u n e 

a m e n d e de 100 l ivres s t e r l i n g (GBP) et les c o n d a m n a a u x d é p e n s 

(50 G B P ) . Le 23 févr ier 1990, ils furen t de n o u v e a u c o n d a m n é s à v e r s e r 

u n e a m e n d e , d e 500 G B P c h a c u n c e t t e fois, et a u x d é p e n s (50 G B P ) . Afin 

de se s o u s t r a i r e à d ' a u t r e s m e s u r e s j u d i c i a i r e s , la famil le r ep r i t u n e vie 

n o m a d e et d u t c o n s t a m m e n t se d é p l a c e r à la d e m a n d e de fonc t ionna i r e s 

d u consei l . La fille a î n é e de la r e q u é r a n t e ava i t c o m m e n c é u n e f o r m a t i o n 

de coiffeuse d a n s u n e école p rofess ionne l le et sa s econde fille a l la i t 

e n t r e p r e n d r e la p r é p a r a t i o n d ' u n d i p l ô m e d ' é t u d e s fo res t i è res d a n s u n 

é t a b l i s s e m e n t s e c o n d a i r e . T o u t e s d e u x d u r e n t a b a n d o n n e r l eu r s é t u d e s . 

Q u a n t a u x d e u x d e r n i e r s e n f a n t s , ils d u r e n t a r r ê t e r de f r é q u e n t e r l 'école . 

16. P e n d a n t c e t t e p é r i o d e , la r e q u é r a n t e d e m a n d a un n o u v e a u p e r m i s 

d ' a m é n a g e m e n t foncier en vue d ' i n s t a l l e r u n b u n g a l o w s u r son t e r r a i n . 

Elle se h e u r t a e n c o r e à u n refus , con f i rmé p a r u n e e n q u ê t e . E n a o û t 

1992, elle r e t o u r n a vivre avec sa famil le d a n s u n e c a r a v a n e su r son 

t e r r a i n . Le consei l dé l iv ra des mi ses en d e m e u r e le 11 m a r s 1993. La 
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r e q u é r a n t e i n t e r j e t a a p p e l et u n e e n q u ê t e d ' a m é n a g e m e n t foncier eu t 

l ieu le 2 n o v e m b r e 1993. 

17. P a r u n e l e t t r e du 18 m a r s 1994, l ' i n s p e c t e u r r e j e t a l ' appe l , 

d é c l a r a n t n o t a m m e n t : 

« 15. Les politiques locales définies dans le plan directeur d'aménagement du comté 

d'Hertfordshire de 1986, tel que révisé par les amendements approuvés en 1991 cl par le 

plan du district de Thrcc Rivers de 1982, réaffirment que Sarratt et la campagne 

environnante se trouvent dans la ceinture verte métropolitaine (...) Le plan directeur 

comporte aussi des politiques relatives à la conservation du paysage et aux sites pour 

Tsiganes. Le plan du district montre que le site en cause se trouve en dehors du centre 

du village mais dans une région classée zone agricole prioritaire et zone de haute valeur 

paysagère, désormais dénommée, conformément au plan directeur, zone de 

conservation du paysage (...) 

(...) 

19. Le site objet de l'appel est une parcelle toute en longueur de quelque 0,77 ha en 

bordure de Dawcs Lane, chemin qui conduit à Sarratt, village de la ceinture verte 

métropolitaine; au-delà du site, vers l'ouest, se trouvent quelques habitations, une 

crèche et la vallée de la Chcss. (...) 

(...) 

24. Il ressort clairement des éléments de preuve dont je dispose et de mon étude du 

site et des environs que les principales questions qui se posent en l'occurrence sont, 

premièrement, celle de savoir si l'aménagement demandé serait adéquat dans la 

ceinture verte et, deuxièmement, s'il existe des circonstances très spéciales dans le cas 

d'espèce susceptibles de l'emporter sur la forte présomption générale qui s'oppose à tout 

développement inadéquat dans la ceinture verte. 

25. Les plans directeurs d'aménagement posent une présomption de principe contre 

l'octroi de permis d'aménagement dans la ceinture verte, sauf en cas de circonstances 

très sérieuses, en vue de la construction de nouveaux bâtiments, y compris l'installation 

de caravanes fixes, ou d'autres catégories d'aménagement spécifiées. Le paragraphe 13 

de la directive 2 en matière d'aménagement — relative aux ceintures vertes — indique 

qu'à l'intérieur de pareilles zones, on ne doit pas approuver, sauf circonstances très 

spéciales, d'autres aménagements que certaines catégories d'aménagements adéquats. 

Le paragraphe précédent souligne qu'au niveau national, il existe une présomption en 

défaveur des aménagements inadéquats dans les ceintures vertes. 

26. La dernière directive nationale en date, contenue dans la circulaire 1/94, relative 

aux sites pour Tsiganes cl à l'aménagement foncier, indique dans l'introduction que l'un 

des principaux objectifs du document est de supprimer la précédente directive selon 

laquelle il pouvait être nécessaire d'accepter la création de sites pour les Tsiganes dans 

des zones protégées, y compris les ceintures vertes. Le paragraphe 13 ajoute que les sites 

pour Tsiganes ne sauraient passer pour un mode d'utilisation du terrain convenant 

normalement dans les ceintures vertes. 

27. Aucun des projets [de la requérante] ne relève des catégories désignées comme 

ne faisant pas l'objet d'une présomption nationale ou locale à l'encontre des 

aménagements inadéquats dans les ceintures vertes (...) 

28. Je suis fermement convaincu qu'aucun des aménagements cités dans ces mises 

en demeure ne peut légitimement et raisonnablement passer pour adéquat au regard 
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des directives nationales Termes ou des politiques locales établies de longue date, qui 
cherchent toutes à protéger la valeur du classement de la zone en ceinture verte. 

29. Le site en cause se trouve dans une partie de la ceinture verte métropolitaine, à 
proximité de l'autoroute; il est particulièrement vulnérable à l'urbanisation. A mon 
avis, les politiques valables adoptées aux niveaux local et national pour protéger la 
ceinture verte seraient à coup sûr contrecarrées, car l'objectif principal des ceintures 
vertes est de proléger la campagne environnante de nouveaux empiétements. 

30. Quant à un autre hébergement pour [la requérante], on m'a rappelé l'obligation 
légale faite au conseil de comté de fournir un site à [la requérante], qui est une Tsigane 
résidant dans la région, afin qu'elle puisse y stationner sa caravane; vingt-trois ans 
après l'émission de l'obligation légale de fournir de meilleures conditions de vie aux 
Tsiganes, il n'existe toujours pas suffisamment de sites dans le comté. Le conseil 
économiserait l'argent public s'il laissait [la requérante] rester sur son terrain au lieu 
d'envoyer une caravane de plus sur le bas-côté de la route; il n'y a jamais eu de site 
caravanier officiel pour les Tsiganes dans le district qui, par voie de conséquence, ne 
bénéficie pas du statut de zone classée en vertu de la loi. 

31. [La requérante] déclare aussi que le conseil de comté est sous le coup d'une 
directive du ministre de l'Environnement, prise en application de l'article 9 de la loi de 
1968 sur les sites caravaniers, l'obligeant à fournir d'autres hébergements aux Tsiganes 
du comté, mais le conseil de comté n'a pas été en mesure de faire part de l'avancement 
du projet de créer un site caravanier de quinze emplacements pour les Tsiganes à 
Langlcbury Lanc, Langlebury (...) 

( . . . ) 

33. Je constate que le conseil n'a pas contesté l'observation de [la requérante] en ce 
qui concerne la disponibilité de sites dans la région, mais je considère qu'elle ne revet 
pas un poids suffisant pour l'emporter, en l'absence de circonstances très spéciales, sur 
l'argument puissant contre les aménagements inadéquats dans cette partie tic la 
ceinture verte. 

(...) 

35. Votre cliente déclare qu'elle a nettoyé le site, enlevé les détritus, les broussailles 
et quelques bâtiments à l'abandon, et rénové un bâtiment. (...) Les caravanes ont été 
placées plus à l'arrière du site et sont en partie cachées par la grande construction de 
briques édifiée précédemment ; de plus, elles sont nettement moins voyantes que 
l'habitation mobile qui était auparavant stationnée à proximité de Dawes Lanc (...) 
Quant aux caravanes, votre cliente indique qu'il existe peu d'endroits d'où de très 
nombreuses personnes pourraient les voir, mis à part les occupants des voitures 
roulant dans Dawes Lane, dont l'attention risque plutôt de se porter sur l'état de la 
route. 

36. J'accorde plus d'importance au fait que ce site se trouve dans un endroit 
attrayant, principalement occupé par des habitations éloignées les unes des autres et 
dans une région classée zone de conservation du paysage. Au nord-ouest se trouve la 
zone construite du village et, au sud-ouest, un agréable paysage rural dégagé, celui de 
la vallée de la Chess; il est admis que cette zone est appréciée par les promeneurs et les 
cavaliers. 

37. Je ne pense pas que les arguments avancés par [la requérante) justifient 
d'autoriser l'urbanisation de ce site. Je ne vois aucun motif de m'écarter des 
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conclusions de mes prédécesseurs, qui ont considéré qu'il ne serait pas bon d'accorder 

une autorisation pour ce terrain, qui se trouve dans une partie de la ceinture verte 

métropolitaine particulièrement vulnérable à l'urbanisation. Quelles que soient les 

conditions assortissant l'octroi d'un permis, stationner une caravane fixe sur ce terrain 

gâterait sérieusement le caractère calme et rural du site. Outre la caravane par elle-

même et les signes extérieurs d'occupation, il y aurait les activités accompagnant la vie 

d'une famille sur le site ainsi que les allées et venues inévitables avec une occupation 

permanente des lieux à des fins d'habitation. 

( . . . ) 

40. Un facteur supplémentaire va, selon moi, dans le sens du rejet des recours formés 

par [la requérante]. Tandis que les services locaux de l'aménagement doivent se 

pencher sur chaque cas à l'époque considérée, autoriser ces projets encouragerait selon 

toute vraisemblance des projets similaires. Le conseil aurait sans aucun doute plus de 

difficultés à refuser d'autres projets, si celui-ci devait constituer un précédent, et les 

aménagements supplémentaires nuiraient beaucoup à des intérêts dont l'importance 

est reconnue, ce que je trouve inacceptable. 

( . . . ) 

4-3. Au cours de l'enquête de 1987, qui a suivi des mesures d'exécution, le conseil a dit 

à l'inspecteur qu'il recherchait un site approprié pour y installer un site caravanier pour 

les Tsiganes et que [la requérante] pourrait aller s'y installer sous un an. (...) 

( . . . ) 

15. Il apparaît que peu de progrès ont été accomplis depuis l'appel de 1987. Les 

paragraphes 30 et 31 ci-dessus indiquent que les informations données en 1987 à 

l'inspecteur au sujet de la disponibilité de sites caravaniers pour Tsiganes dans le 

comté étaient optimistes; les estimations fournies par les fonctionnaires du conseil 

variaient apparemment de un à cinq ans. 

46. Je note la déclaration du conseil selon laquelle |la requérante] ne s'est pas 

montrée intéressée par un emplacement sur un site caravanier du conseil, mais, à mon 

avis, d'autres facteurs militent contre cet argument. Premièrement, il n'est pas 

déraisonnable que |la requérante] attende l'issue des appels en cours; deuxièmement, 

il n'est pas déraisonnable que [la requérante] n'ait pas demandé un emplacement sur 

un site caravanier du conseil car, comme cela a été admis lors de l'enquête, elle n'avait 

aucune chance d'en obtenir un. (...) 

( . . . ) 

47. (...) Etant convaincu que [la requérante] n'a pas plus de chances qu'en 1987 

d'obtenir un autre emplacement, je modilie la mise en demeure de manière à lui 

accorder un délai de quinze mois pour obtempérer vu les circonstances exceptionnelles 

de celle affaire. » 

18. Le pè r e de la r e q u é r a n t e , â g é de q u a t r e - v i n g t - d i x ans e t a t t e i n t de 

d é m e n c e sén i le , vit d é s o r m a i s avec l ' i n t é r e s sée ca r son é t a t néces s i t e des 

soins c o n s t a n t s et p e r s o n n e d ' a u t r e qu ' e l l e ne p e u t s ' occuper d e lui . U n 

m é d e c i n lui fait des p i q û r e s u n e fois p a r s e m a i n e . La r e q u é r a n t e , qu i a 

p e r d u son fils e t son pet i t -f i ls en 1993, souffre de d é p r e s s i o n et de 

t r o u b l e s c a r d i a q u e s . Son m a r i est suivi p a r un m é d e c i n et à l ' hôpi ta l ca r 
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il es t a t t e i n t d ' a r t h r i t e . Les e n f a n t s d e la r e q u é r a n t e , qui v iva ien t 

a u p a r a v a n t avec elle su r le s i te en q u e s t i o n , sont pa r t i s . 

19. Il n ' ex i s t e pas d e site g é r é p a r les a u t o r i t é s locales ni de s i tes pr ivés 

a u t o r i s é s d a n s le d i s t r i c t de T h r e e Rivers . Le G o u v e r n e m e n t fait toutefo is 

valoi r qu ' i l ex i s t e des s i tes des d e u x types d a n s d ' a u t r e s zones d u 

c o m t é de H e r t f o r d s h i r e , qu i c o m p t e 12 s i tes officiels p o u v a n t accuei l l i r 

377 c a r a v a n e s . 

20. D ' a p r è s le p ro je t de p lan local a p p l i q u é p a r le consei l en m a t i è r e 

d ' a m é n a g e m e n t , la d i rec t ive G B . l préc ise q u e le d i s t r ic t de T h r e e Rivers 

se t r ouve e n t i è r e m e n t d a n s la c e i n t u r e v e r t e à l ' excep t ion d e c e r t a i n e s 

zones u r b a i n e s b ien d é l i m i t é e s , et la d i rec t ive GB.6 i nd ique q u ' à 

l ' excep t ion des v i l lages il y a l ieu de r e fuse r les p e r m i s d ' a m é n a g e m e n t 

foncier s au f c i r c o n s t a n c e s t r è s spéc ia les . 

IL LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. La l é g i s l a t i o n e n m a t i è r e d ' a m é n a g e m e n t f o n c i e r 

2 1 . La loi de 1990 s u r l ' a m é n a g e m e n t u r b a i n et r u r a l (Town and Country 

Planning Act 1990) (« la loi de 1990») ( tel le q u ' a m e n d é e p a r la loi de 1991 

s u r l ' u r b a n i s m e et l ' i n d e m n i s a t i o n - Planning and Compensation Act 1991) 

r e g r o u p e la lég is la t ion a n t é r i e u r e s u r l ' u r b a n i s m e . C e t t e loi d i spose en 

son a r t i c l e 57 q u ' u n p e r m i s est néces sa i r e p o u r t o u t a m é n a g e m e n t 

foncier . P e u t ê t r e c o n s i d é r é e c o m m e tel u n e modi f i ca t ion d e l 'u t i l i sa t ion 

du t e r r a i n en vue d 'y ins t a l l e r d e s c a r a v a n e s (Restormel Borough Council 

v. Secretary of State for the Environment and Rabey, Journal of Planning Law 

1982, p . 7c)5;John Davies v. Secretary of State for the Environment and South 

Hertfordshire District Council, Journal of Planning Law 1989, p . 601) . 

22. Les d e m a n d e s de p e r m i s d ' a m é n a g e m e n t foncier son t à a d r e s s e r 

a u x serv ices locaux d e l ' u r b a n i s m e , qu i se p r o n o n c e n t à cet é g a r d en 

r e s p e c t a n t le p l a n d ' a m é n a g e m e n t local, s au f si des c o n s i d é r a t i o n s 

p e r t i n e n t e s p l a i d e n t e n sens c o n t r a i r e (ar t ic le 54A de la loi de 1990). 

23 . La loi de 1990 prévoi t la poss ibi l i té d ' e n a p p e l e r au m i n i s t r e en cas 

de refus du p e r m i s d ' a m é n a g e m e n t foncier (a r t ic le 78) . Mis à p a r t 

q u e l q u e s excep t i ons n o n p e r t i n e n t e s en l ' e spèce , si l ' a p p e l a n t ou les 

a u t o r i t é s en m a n i f e s t e n t le s o u h a i t , le m i n i s t r e doi t l e u r a c c o r d e r à 

c h a c u n la poss ib i l i té de s o u m e t t r e des obse rva t i ons à u n i n s p e c t e u r 

n o m m é p a r lui. La p r a t i q u e veu t q u e tou t i n s p e c t e u r exe rce son 

j u g e m e n t de m a n i è r e i n d é p e n d a n t e , l ibre de t o u t e inf luence i n d u e ( a r r ê t 

Bryan c. Royaume-Uni d u 22 n o v e m b r e 1995, sé r ie A n" 335-A, p . 11, § 21) . Il 

es t é g a l e m e n t poss ib le de sa is i r la High Court a u mo t i f q u e le m i n i s t r e a 

p r i s sa déc is ion en o u t r e p a s s a n t les pouvoi rs q u e lui confère la loi de 1990 
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ou sans r e s p e c t e r les cond i t i ons p e r t i n e n t e s fixées d a n s lad i te loi 

( a r t i c l e 288) . 

24. L o r s q u ' u n a m é n a g e m e n t est réa l i sé sans le p e r m i s r e q u i s , les 

a u t o r i t é s locales p e u v e n t a d r e s s e r au c o n t r e v e n a n t u n e « m i s e en 

d e m e u r e » si el les le j u g e n t o p p o r t u n eu é g a r d a u x d i spos i t ions du p lan 

d ' a m é n a g e m e n t e t à t o u t e a u t r e c o n s i d é r a t i o n p e r t i n e n t e (a r t ic le 172 § 1 

de la loi de 1990). 

25 . U n r e c o u r s c o n t r e u n e mise en d e m e u r e p e u t ê t r e fo rmé d e v a n t le 

m i n i s t r e a u motif, n o t a m m e n t , q u e le p e r m i s d e v r a i t ê t r e acco rdé p o u r 

l ' a m é n a g e m e n t en c a u s e (a r t ic le 174). C o m m e p o u r l ' appel du refus 

d ' oc t roye r u n p e r m i s , le m i n i s t r e doi t offrir à c h a c u n e des p a r t i e s la 

possibi l i té d e s o u m e t t r e des obse rva t i ons à un i n s p e c t e u r . 

26 . Il ex is te en o u t r e un dro i t de r e c o u r s à la High Court su r « u n poin t 

de d r o i t » c o n t r e u n e décis ion r e n d u e p a r le m i n i s t r e en v e r t u d e 

l ' a r t ic le 174 (ar t ic le 289) . S e m b l a b l e r e c o u r s p e u t se fonder s u r des 

moti fs i d e n t i q u e s à u n e d e m a n d e de contrôle j u r i d i c t i o n n e l . Il suppose 

d o n c de r e c h e r c h e r si u n e déc is ion ou u n e d é d u c t i o n fondée su r u n e 

c o n s t a t a t i o n de fait est a r b i t r a i r e ou i r r a t i o n n e l l e (R. v. Secretary of State 

for the Home Department, ex parte Brind, Appeal Cases 1991, pp . 764 H - 7 6 5 D ) . 

La High Court a ccue i l l e ra é g a l e m e n t un r e c o u r s lo r sque la déc is ion de 

l ' i n s p e c t e u r est a r r ê t é e s a n s a u c u n e p r e u v e é t a y a n t u n e c o n s t a t a t i o n 

d o n n é e , l o r sque lad i te déc is ion se fonde su r d e s é l é m e n t s é t r a n g e r s à 

l 'affaire ou nég l ige des f a c t e u r s p e r t i n e n t s ou encore a é t é pr i se à des fins 

i r r égu l i è r e s , en su ivan t u n e p r o c é d u r e i n é q u i t a b l e ou en c o n t r e v e n a n t à la 

lég is la t ion ou à la r é g l e m e n t a t i o n en v igueu r . C e p e n d a n t , l ' o rgane de 

con t rô l e ne p e u t s u b s t i t u e r sa p r o p r e décis ion s u r le b ien- fondé d e la 

c a u s e à cel le de l ' a u t o r i t é a d m i n i s t r a t i v e . 

27. L o r s q u e les m e s u r e s o r d o n n é e s p a r u n e mise e n d e m e u r e ne sont 

pas pr i ses d a n s le dé la i i m p a r t i , les a u t o r i t é s locales p e u v e n t p é n é t r e r su r 

le t e r r a i n p o u r y p r o c é d e r a u x m e s u r e s en q u e s t i o n et r e c o u v r e r a u p r è s de 

la p e r s o n n e qui est a lors p r o p r i é t a i r e dud i t t e r r a i n les s o m m e s qu ' e l l e s on t 

r a i s o n n a b l e m e n t exposées à c e t t e occas ion (a r t ic le 178 d e la loi de 1990). 

B. La p o l i t i q u e r e l a t i v e à la c e i n t u r e v e r t e 

28. L 'objec t i f des c e i n t u r e s v e r t e s a ins i q u e le f o n c t i o n n e m e n t d e la 

po l i t ique d e p r o t e c t i o n de ces zones sont exposés d a n s le d o c u m e n t de 

po l i t ique n a t i o n a l e P P G 2 d e j a n v i e r 1995. 

«1.1. Le Gouvernement accorde une grande importance aux ceintures vertes, qui 

forment depuis quelque quarante ans un élément essentiel de la politique 

d'aménagement (...) 

(...) 
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1.4. L'objectif essentiel des ceintures vertes est d'empêcher l'expansion urbaine en 
laissant des terres inoccupées de manière permanente ; la principale caractéristique des 
ceintures vertes est leur aspect dégagé. Les ceintures vertes façonnent le 
développement urbain aux niveaux infra-régional et régional et aident à circonscrire 
les aménagements dans les endroits prévus à cet effet dans les plans d'aménagement. 
Elles permettent de protéger la campagne, que celle-ci soit utilisée à des fins agricoles, 
forestières ou autres. Elles aident à se diriger vers des modes de développement urbain 
plus durables (...) 

1.5. Les ceintures vertes visent cinq buts: 

- empêcher l'expansion incontrôlée de grandes zones construites; 

- empêcher la fusion de villes voisines; 

- protéger la campagne contre les empiétements; 

- préserver le site et le caractère des villes historiques ; et 

- aider à la régénération urbaine en favorisant le recyclage des terrains vagues et 
autres friches urbaines. 

( . . . ) 

2.1. La principale caractéristique des ceintures vertes est leur permanence. Leur 
protection doit se poursuivre dans toute la mesure de ce qui est prévisible. 

(...) 

3.1. Les politiques générales contrôlant les aménagements dans la campagne 
s'appliquent avec une force égale dans les ceintures vertes, mais il existe, en outre, une 
présomption générale à rencontre d'aménagements inadéquats à l'intérieur de ces 
zones. Pareils aménagements ne sauraient être approuvés, sauf circonstances très 
spéciales (...) 

3.2. Les aménagements inadéquats, par définition, nuisent à la ceinture verte. Il 
appartient au demandeur de montrer pour quelle raison un permis devrait lui être 
accordé. Il ne peut y avoir de circonstances très spéciales justifiant un aménagement 
inadéquat que lorsque le dommage découlant du caractère inadéquat, ou tout autre 
préjudice, est clairement contrebalancé par d'autres considérations. Eu égard à la 
présomption à l'encontre d'aménagements inadéquats, le ministre accorde un poids 
important au dommage causé à la ceinture verte lorsqu'il examine des demandes de 
permis d'aménagement ou des recours portant sur de tels aménagements. 

( • • • ) » 

C. La lo i d e 1968 s u r l e s s i t e s c a r a v a n i e r s 

29. La p a r t i e II de la loi de 1968 su r les s i tes c a r a v a n i e r s {Caravan Sites 

Act 1968 — « la loi de 1968») visait à r é s o u d r e les p r o b l è m e s susc i tés p a r la 

d i m i n u t i o n du n o m b r e de s i tes où les T s i g a n e s pouva i en t l é g a l e m e n t 

s t a t i o n n e r , en r a i son des c h a n g e m e n t s i n t e r v e n u s a p r è s la Seconde 

G u e r r e m o n d i a l e d a n s la lég is la t ion en g é n é r a l et les t e x t e s sur 

l ' u r b a n i s m e en p a r t i c u l i e r e t des m u t a t i o n s sociales s u r v e n u e s à c e t t e 

é p o q u e , n o t a m m e n t la f e r m e t u r e des t e r r e s c o m m u n a l e s p a r les 
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a u t o r i t é s locales en v e r t u de l ' a r t ic le 23 d e la loi de i960 su r les s i tes 

c a r a v a n i e r s et le con t rô l e de l ' a m é n a g e m e n t . L ' a r t i c l e 16 de la loi de 

1968 déf inissai t les « T s i g a n e s » c o m m e s u i t : 

« personnes ayant un mode de vie nomade, quelle que soit leur race ou leur origine ; ce 
terme ne recouvre pas les membres de groupes organisés présentant des spectacles 
itinérants, ni des personnes travaillant dans des cirques ambulants, qui voyagent 
ensemble à cet efïèt ». 

30. L ' a r t i c l e 6 de la loi de 1968 imposa i t aux a u t o r i t é s locales 

«d'user de leurs pouvoirs (...) autant que de besoin pour offrir des capacités d'accueil 
suffisantes aux Tsiganes résidant ou séjournant fréquemment dans leur secteur». 

3 1 . Le m i n i s t r e pouvai t o r d o n n e r aux a u t o r i t é s locales de c r é e r des 

s i tes c a r a v a n i e r s l o r sque la nécess i t é lui en a p p a r a i s s a i t (a r t ic le 9) . 

32 . L o r s q u e le m i n i s t r e é t a i t conva incu soit q u e les a u t o r i t é s locales 

m e t t a i e n t s u f f i s a m m e n t de s i tes d 'accue i l à la d i spos i t ion des T s i g a n e s , 

soit qu ' i l n ' é t a i t n i néces sa i r e ni o p p o r t u n d e le fa i re , il pouva i t d é c i d e r 

de « c l a s s e r » le d i s t r ic t ou c o m t é cons idé ré (a r t ic le 12 de la loi de 1968). 

33 . Le c l a s s e m e n t ava i t p o u r c o n s é q u e n c e d ' é r i g e r en inf rac t ion le fait 

p o u r t ou t T s i g a n e d ' i n s t a l l e r , p o u r y vivre p e n d a n t u n e d u r é e q u e l c o n q u e , 

u n e c a r a v a n e d a n s le p é r i m è t r e c lassé , su r le bas -cô té d ' u n e r o u t e , s u r t o u t 

t e r r a i n inoccupé ou su r t ou t t e r r a i n occupé sans le c o n s e n t e m e n t de 

l ' occupan t (a r t i c le 10). 

34. En o u t r e , l ' a r t ic le 11 de la loi d e 1968 confé ra i t a u x a u t o r i t é s 

locales le pouvoi r de d e m a n d e r à u n e magistrales" court de p r e n d r e u n e 

o r d o n n a n c e les a u t o r i s a n t à faire en l eve r les c a r a v a n e s ins t a l l ées en 

inf rac t ion à l ' a r t ic le 10 d a n s les zones c l a s sées . 

D . Le r a p p o r t C r i p p s 

35 . Il a p p a r u t vers le mi l i eu des a n n é e s 70 q u e le r y t h m e de c r é a t i o n de 

s i tes en v e r t u de l 'a r t ic le 6 d e la loi de 1968 é ta i t insuff isant et q u e les 

c a m p e m e n t s non a u t o r i s é s s u s c i t a i e n t n o m b r e d e p r o b l è m e s soc iaux . En 

février 1976, le g o u v e r n e m e n t c h a r g e a a ins i Sir J o h n C r i p p s de p r o c é d e r à 

u n e é t u d e s u r la mise e n œ u v r e de la loi de 1968. Celui -c i r e m i t en ju i l l e t 

1976 un r a p p o r t in t i tu l é «Accuei l des T s i g a n e s : r a p p o r t sur la mi se e n 

œ u v r e d e la loi d e 1968 su r les s i tes c a r a v a n i e r s » (Accommodation for 

Gypsies: A report on the working oj the Caravan Sites Act 1968 — « le r a p p o r t 

C r i p p s »). 

36 . Sir J o h n C r i p p s y e s t i m a i t à 40 000 env i ron le n o m b r e d e T s i g a n e s 

vivant en A n g l e t e r r e et au pays de Ga l l e s . Il c o n s t a t a : 

«Six ans et demi après l'entrée en vigueur de la partie II de la loi de 1968, les sites 
existants ne peuvent accueillir qu'un quart du nombre total de familles tsiganes 
recensées ne possédant pas leur propre terrain. Les trois quarts d'entre elles sont donc 
toujours dans l'impossibilité de trouver un lieu de séjour légal (...). Ce n'est qu'en 
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voyageant qu'elles sont dans la légalité; quand elles s'arrêtent pour la nuit, elles n'ont 
pas d'autre solution que d'enfreindre la loi. » 

37. C e r a p p o r t c o n t e n a i t m a i n t e s r e c o m m a n d a t i o n s v i san t à a m é l i o r e r 
la s i t ua t i on . 

E. La c i r c u l a i r e 2 8 / 7 7 

38. Le m i n i s t è r e de l ' E n v i r o n n e m e n t émi t la c i r cu la i r e 28/77 le 25 m a r s 

1977, e n la p r é s e n t a n t c o m m e conçue p o u r fourn i r a u x a u t o r i t é s locales 

d e s consei ls s u r les « p r o c é d u r e s l éga les , les a u t r e s m o d e s d 'accue i l des 

T s i g a n e s et d e s i n f o r m a t i o n s p r a t i q u e s su r la mise à d i spos i t ion et la 

ges t ion des s i t e s » . Elle deva i t r e s t e r e n v i g u e u r j u s q u ' à l ' adop t ion d e 

m e s u r e s déf ini t ives in sp i r ées des r e c o m m a n d a t i o n s d u r a p p o r t C r i p p s . 

39. Elle e n c o u r a g e a i t n o t a m m e n t les a u t o r i t é s locales à a i d e r les 

T s i g a n e s à r é s o u d r e p a r e u x - m ê m e s l eu r p r o b l è m e de l o g e m e n t e n 

p r é c o n i s a n t « u n e a t t i t u d e b i enve i l l an t e e t soup le face a u x d e m a n d e s de 

p e r m i s d ' a m é n a g e m e n t foncier et de l icence d ' o u v e r t u r e de s i tes 

[ é m a n a n t de T s i g a n e s ] ». Elle c i ta i t des e x e m p l e s de T s i g a n e s qu i , ayan t 

a c h e t é u n e pa rce l l e d e t e r r a i n p o u r y g a r e r l eu r s c a r a v a n e s , d e m a n d a i e n t 

e n va in u n p e r m i s d ' a m é n a g e m e n t foncier , e t r e c o m m a n d a i t en ce cas d e 

ne p a s é m e t t r e de m i s e en d e m e u r e t a n t q u e d ' a u t r e s s i tes d ' accue i l ne 

s e r a i e n t pas d i spon ib l e s d a n s le s e c t e u r . 

F. L a c i r c u l a i r e 5 7 / 7 8 

40. L a c i r cu la i r e 57 /78 , é m i s e le 15 aoû t 1978, i n d i q u a i t n o t a m m e n t 

« q u ' i l s e ra i t a v a n t a g e u x p o u r t o u t le m o n d e d e p e r m e t t r e a u p lus g r a n d 

n o m b r e poss ible d e T s i g a n e s d e t r o u v e r p a r e u x - m ê m e s d e s s i t es 

d ' a c c u e i l » , conse i l l an t en c o n s é q u e n c e a u x a u t o r i t é s locales de « p r e n d r e 

en c o m p t e en t a n t q u e c o n s i d é r a t i o n p e r t i n e n t e , lo r squ ' e l l e s r e n d e n t d e s 

déc i s ions d ' a m é n a g e m e n t foncier (...) la néces s i t é p a r t i c u l i è r e d 'accuei l l i r 

les T s i g a n e s ». 

4 1 . D e su rc ro î t , c en t mi l l ions de livres env i ron fu ren t d é p e n s é e s d a n s 

le c a d r e d ' un p l a n a c c o r d a n t des s u b v e n t i o n s a u x a u t o r i t é s locales afin d e 

couvr i r i n t é g r a l e m e n t les frais d e c r é a t i o n de s i tes p o u r T s i g a n e s . 

G. La lo i d e 1 9 9 4 s u r la j u s t i c e p é n a l e e t l ' ordre p u b l i c 

42. L ' a r t i c l e 80 d e la loi de 1994 sur la j u s t i c e p é n a l e et l ' o rdre publ ic 

(Criminal Justice and Public Order Act 1994 - « l a loi d e 1994») , e n t r é e en 

v i g u e u r le 3 n o v e m b r e 1994, a b r o g e les a r t i c l es 6 à 12 de la loi de 1968 

a ins i q u e le p l an de s u b v e n t i o n s m e n t i o n n é c i -dessus . 
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43 . L ' a r t i c le 77 de la loi de 1994 confère a u x a u t o r i t é s locales le 

pouvoi r d ' o r d o n n e r à u n c a m p e u r non a u t o r i s é de d é g u e r p i r . Le c a m p e u r 

non a u t o r i s é est défini c o m m e 

«une personne résidant pour le moment dans un véhicule situé sur tout terrain 

faisant partie d'une route, sur tout autre terrain inoccupé ou sur tout terrain occupé 

sans l'autorisation du propriétaire». 

44. Le n o n - r e s p e c t d ' u n tel o r d r e d a n s les m e i l l e u r s dé la i s ou u n e 

nouvel le i n s t a l l a t i on s u r le t e r r a i n d a n s les t rois mois sont cons t i t u t i f s 

d ' u n e in f rac t ion p é n a l e . Les a u t o r i t é s locales p e u v e n t d e m a n d e r à u n e 

magistrates' court d ' é m e t t r e u n e o r d o n n a n c e les h a b i l i t a n t à p r o c é d e r à 

l ' e n l è v e m e n t des c a r a v a n e s ins t a l l ées en inf rac t ion à un tel o r d r e 

(a r t ic le 78 d e la loi de 1994). 

45 . En l 'affaire R. v. Lincolnshire County Council, ex parte Atkinson 

(22 s e p t e m b r e 1995), le j u g e Sedley a qual i f ié la loi d e 1994 d e 

« d r a c o n i e n n e » , d é c l a r a n t ce q u i s u i t : 

« Pendant des siècles, les terres communales ont fourni en Angleterre des sites où les 
personnes dont le mode de vie avait toujours été nomade ou l'était devenu pouvaient 
légalement faire étape. Des siècles de clôture des terres avaient laissé suffisamment de 
terres communales pour qu'il reste possible de mener cette vie mais avec l'article 23 de la 
loi de 1960 sur les sites caravaniers et le contrôle de l'aménagement, les autorités locales 
se virent conférer le pouvoir de fermer les terres communales aux gens du voyage. Elles 
mirent cette possibilité à profit avec beaucoup d'énergie sans toutefois utiliser les 
pouvoirs concomitants que leur conférait l'article 24 de ladite loi en vue d'ouvrir 
des sites caravaniers pour contrebalancer la fermeture des terres communales. Le 
Parlement adopta alors la loi de 1968 sur les sites caravaniers afin que l'application de 
l'article 24 devienne une obligation dévolue dans les zones rurales aux conseils de comté 
et non plus aux conseils de district (...) Les vingt-cinq ans suivants furent marqués par le 
non-respect des obligations énoncées dans la loi de 1968 et par une série de décisions de 
la présente juridiction déclarant que les autorités locales étaient en infraction à leur 
obligation légale, suivies apparemment de peu d'effet. Le gouvernement central auquel 
le tribunal était tenu d'en référer ne recourut que très rarement, si tant est qu'il l'ait 
jamais fait, aux pouvoirs qui lui étaient attribués par défaut. 

Les tensions accompagnant le non-respect de ces obligations culminèrent avec 

l'adoption de (...) la loi de 1994 (...)» 

H . La c i r c u l a i r e 1 / 9 4 

46 . Le g o u v e r n e m e n t é m i t à l ' i n t e n t i o n des a u t o r i t é s locales de nou

vel les d i rec t ives su r les s i tes p o u r T s i g a n e s et l ' a m é n a g e m e n t foncier , 

d a n s le d ro i t fil d e la loi de 1994, d a n s la c i r cu la i r e 1/94 d u 5 j a n v i e r 1994, 

qu i a n n u l e et r e m p l a c e la c i rcu la i re 57 /78 (voir c i -dessus ) . 

C e t t e c i r cu l a i r e d i spose : 

«Afin d'encourager la mise à disposition de terrains privés, les services d'urbanisme 
locaux doivent offrir des conseils et une aide concrète quant à la marche à suivre aux 
Tsiganes désireux d'acquérir leur propre terrain pour s'y installer. (...) Le but, dans la 
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mesure du possible, doit être d'aider les Tsiganes à trouver une solution par eux-mêmes 

et de leur permettre d'acquérir des terrains correspondant à leurs besoins en évitant 

ainsi des infractions aux règles d'urbanisme.» (paragraphe 20) 

C e p e n d a n t : 

«Comme pour les autres demandes en matière d'urbanisme, les propositions 

relatives aux sites pour Tsiganes doivent continuer à être examinées uniquement du 

point de vue de l'utilisation du terrain. Si des sites pour Tsiganes peuvent être 

acceptables dans certaines zones rurales, l'octroi d'un permis doit se concilier avec les 

politiques définies en matière d'agriculture, d'archéologie, de paysage, d'environnement 

et de ceinture verte (...) » (paragraphe 22) 

Elle i n d i q u e q u ' e n règ le g é n é r a l e il ne convien t pas de p révo i r des s i tes 

p o u r T s i g a n e s d a n s des zones de c a m p a g n e d é g a g é e d o n t l ' a m é n a g e m e n t 

es t s o u m i s à d e sévères r e s t r i c t i ons , c o m m e les zones de g r a n d e b e a u t é 

n a t u r e l l e et les s i tes p r é s e n t a n t u n i n t é r ê t sc ien t i f ique p a r t i c u l i e r , e t q u e 

les s i tes p o u r T s i g a n e s ne do iven t pas non p lus ê t r e c o n s i d é r é s c o m m e u n 

m o d e d ' u t i l i s a t i on d u t e r r a i n c o n v e n a n t n o r m a l e m e n t d a n s u n e c e i n t u r e 

v e r t e ( p a r a g r a p h e 13). 

I. La c i r c u l a i r e 1 8 / 9 4 

47. Le m i n i s t r e é m i t le 23 n o v e m b r e 1994 de nouvel les d i rec t ives 

r e l a t ives au c a m p e m e n t n o n a u t o r i s é d e T s i g a n e s et à la poss ibi l i té de 

l e u r o r d o n n e r de d é g u e r p i r (loi d e 1994 c i -dessus ) . Les p a r a g r a p h e s 6 à 9 

en jo ignen t a u x a u t o r i t é s locales d ' a d o p t e r « u n e po l i t ique de t o l é r a n c e 

enve r s les c a m p e m e n t s t s i ganes n o n a u t o r i s é s » : 

«6. (...) Lorsque des Tsiganes campent illégalement sur un terrain du conseil et ne 

causent pas des nuisances d'une ampleur telle qu'elles ne peuvent être contrôlées 

efficacement, une expulsion forcée exécutée sur-le-champ pourrait provoquer leur 

installation sur un autre site non autorisé de la région, susceptible de conduire à des 

nuisances plus grandes encore. C'est pourquoi les autorités doivent envisager de 

tolérer la présence de Tsiganes sur pareil terrain pour de courtes périodes et peuvent 

rechercher les moyens d'y réduire le niveau de nuisances par exemple en fournissant 

aux Tsiganes les services les plus élémentaires, comme des toilettes, une benne à 

ordures et de l'eau potable. 

(...) 

8. Lorsque des Tsiganes campent illégalement sur une terre domaniale, il appartient 

aux autorités locales, avec l'approbation du ministère propriétaire, de prendre les 

mesures nécessaires pour s'assurer que le campement ne met pas la santé publique en 

danger. Les ministres continuent de considérer que les services de l'Etat sont tenus de 

suivre le conseil scion lequel les Tsiganes ne doivent pas être inutilement priés de 

quitter des campements non autorisés lorsqu'ils ne provoquent aucune gêne. 

9. Les ministres continuent de penser que les autorités locales ne doivent pas 

expulser les Tsiganes si cela n'est pas nécessaire. Celles-ci doivent user de leurs 
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pouvoirs avec humanité et compassion, principalement dans le but de réduire les 
nuisances et de mieux protéger les particuliers propriétaires des terrains.» 

4 8 . Les p a r a g r a p h e s 10 à 13 d e m a n d e n t en o u t r e a u x a u t o r i t é s locales 

de t e n i r c o m p t e des ob l iga t ions cpii l eur i n c o m b e n t en v e r t u d ' a u t r e s lois 

avan t de p r e n d r e u n e décis ion au t i t r e de la loi de 1994, n o t a m m e n t cel les 

qu ' i l s ont enve r s les f e m m e s e n c e i n t e s et les n o u v e a u - n é s e t d a n s les 

d o m a i n e s d e la s a n t é e t d e l ' éduca t i on d e s e n f a n t s , e t d u l o g e m e n t d e s 

p e r s o n n e s sans ab r i . P a r un a r r ê t du 22 s e p t e m b r e 1995 (R. v. Lincolnshire 

County Council, ex parte Atkinson, R. v. Wealden District Council, ex parte Wales, 

and R. v. Wealden District Council, ex parte Stratford, non p u b l i é ) , la High Court a 

j u g é q u ' u n e a u t o r i t é locale c o m m e t t r a i t u n e e r r e u r de dro i t si elle ignora i t 

pa re i l l e s ob l iga t ions , qu i do iven t ê t r e p r i ses en c o m p t e dès le d é p a r t . 

J. P o l i t i q u e s r e l a t i v e s a u x s i t e s p o u r T s i g a n e s d a n s l e s p l a n s 

d ' a m é n a g e m e n t 

49 . D a n s u n e l e t t r e d u 25 m a i 1998, le m i n i s t è r e de l ' E n v i r o n n e m e n t 

a t t i r a l ' a t t e n t i o n de t o u t e s les a u t o r i t é s locales c h a r g é e s de 

l ' a m é n a g e m e n t en A n g l e t e r r e sur le fait q u e la c i rcu la i re 1/94 l eu r 

imposa i t d ' a p p r é c i e r les beso ins d e s T s i g a n e s en m a t i è r e d ' h é b e r g e m e n t 

d a n s les zones sous l eu r r e sponsab i l i t é et d ' a d o p t e r des po l i t i ques 

dé f in i s san t des l ieux e t / ou des c r i t è r e s en fonct ion d e s q u e l s j u g e r des 

d e m a n d e s de p e r m i s d ' u r b a n i s m e . Le g o u v e r n e m e n t s 'est p r é o c c u p é du 

n o n - r e s p e c t d e c e t t e d i r ec t i ve . U n e r e c h e r c h e m e n é e p a r l ' A C E R T (voir 

c i -dessous) a m o n t r é q u e 24 % des a u t o r i t é s locales (96) n ' ava i en t défini 

a u c u n e po l i t ique c o n c e r n a n t les s i tes p o u r T s i g a n e s et q u e b e a u c o u p 

d ' e n t r e e l les , en t r a i n de réviser leurs p lans à l ' époque de l ' é t u d e , 

n ' ava i en t pas e s t i m é néces sa i r e de p révo i r de d i spos i t ions c o n c e r n a n t les 

beso ins des T s i g a n e s . Il a é té sou l igné qu ' i l é t a i t i m p o r t a n t de p r e n d r e en 

c o m p t e ces beso ins d è s le d é b u t du p roces sus d ' é l a b o r a t i o n des p l ans 

d i r e c t e u r s et p l ans d ' a m é n a g e m e n t et qu ' i l fallait déf in i r des po l i t i ques 

dé t a i l l é e s . Il é t a i t e s sen t i e l de r e s p e c t e r c e t t e d i rec t ive p o u r a t t e i n d r e 

l 'object if fixé p a r le g o u v e r n e m e n t , à savoi r q u e les T s i g a n e s do iven t 

s 'efforcer de t r o u v e r l eu r p r o p r e h é b e r g e m e n t et d e m a n d e r u n p e r m i s 

d ' a m é n a g e m e n t c o m m e tou t le m o n d e . Il é t a i t d o n c néces sa i r e de p révo i r 

s u f f i s a m m e n t de s i tes p o u r les T s i g a n e s clans les p l ans d ' a m é n a g e m e n t 

p o u r faci l i ter ce p roces sus . 

K. R e c h e r c h e m e n é e e n 1998 p a r l 'ACERT s u r la d i s p o n i b i l i t é 

d e s i t e s p r i v é s p o u r T s i g a n e s 

50 . L ' A C E R T (Advisory Council for t/ie Education of Romany and ot/ier 

Travellers - Conse i l consu l t a t i f p o u r l ' éduca t ion des R o m s et g e n s du 
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voyage) , qui a effectué u n e r e c h e r c h e à la d e m a n d e du m i n i s t è r e d e 

l ' E n v i r o n n e m e n t , d e s T r a n s p o r t s e t d e s R é g i o n s , a re levé d a n s son r a p p o r t 

q u e , d e p u i s 1994, le n o m b r e d ' e m p l a c e m e n t s pr ivés p o u r c a r a v a n e s mis à la 

d ispos i t ion des T s i g a n e s a a u g m e n t é d e 30 p a r an t and i s q u e celui des 

e m p l a c e m e n t s publ ics a d i m i n u é de 100, ce qu i i nd ique q u e le r y t h m e d e 

c r é a t i o n des s i tes pr ivés n 'es t pas suffisant p o u r c o m p e n s e r la baisse d u 

n o m b r e d e s s i tes publ ics . N o t a n t l ' a u g m e n t a t i o n du n o m b r e d e T s i g a n e s 

h a b i t a n t d a n s des m a i s o n s e t le r e n f o r c e m e n t des pouvoirs d ' exécu t ion 

conféré p a r la loi d e 1994, il se d e m a n d e , a u cas où ces t e n d a n c e s se 

p o u r s u i v r a i e n t , d a n s que l l e m e s u r e sera i t p r o t é g é e l ' i den t i t é e t h n i q u e , 

cu l t u r e l l e et l i ngu i s t ique des T s i g a n e s et gens d u voyage. 

5 1 . M e n é e n o t a m m e n t s u r 114 d e m a n d e s r e l a t ives à d e s s i tes p r ivés 

qu i on t é t é r e fusées , c e t t e r e c h e r c h e a m o n t r é q u e 97 % d ' e n t r e elles se 

r a p p o r t a i e n t à des t e r r a i n s se t r o u v a n t d a n s la c a m p a g n e et q u e 96 % 

a v a i e n t é t é r e j e t é e s p o u r des mot i f s ayan t t r a i t à l ' a g r é m e n t des l ieux 

( p a r e x e m p l e , s i t u a t i o n d a n s la c e i n t u r e v e r t e ou d a n s des zones de 

c o n s e r v a t i o n d u p a y s a g e ) . P o u r la p l u p a r t d e s 50 T s i g a n e s i n t e r r o g é s , 

l ' ob t en t ion d ' u n p e r m i s p o u r u n t e r r a i n leur a p p a r t e n a n t r e p r é s e n t a i t u n 

f ac t eu r i m p o r t a n t d e v a n t l eu r p e r m e t t r e d ' a m é l i o r e r l eu r q u a l i t é de vie e t 

de g a g n e r en i n d é p e n d a n c e et en s é c u r i t é . P o u r n o m b r e d ' e n t r e e u x , 

l ' éduca t ion des e n f a n t s c o n s t i t u a i t u n e a u t r e ra i son i m p o r t a n t e d e 

sol l ic i ter u n p e r m i s p o u r u n s i te pr ivé . A l ' excep t ion d ' u n seul , t o u s 

a v a i e n t fait u n e d e m a n d e d e p e r m i s r é t r o a c t i v e m e n t . 

52. Su r les 624 appe l s fo rmés en m a t i è r e d ' a m é n a g e m e n t qui ont é té 

é tud i é s , le t aux de succès a t t e i g n a i t avan t 1992 u n e m o y e n n e de 35 % et a 

d i m i n u é depu i s lors. Eu éga rd toutefois à la m a n i è r e don t les d o n n é e s on t 

é t é e n r e g i s t r é e s , le t a u x de succès réel est p r o b a b l e m e n t compr i s e n t r e 35 % 

et 10 %, selon les chiffres fournis en 1992 et en 1996 par les g roupes t s iganes 

et le m i n i s t è r e de l ' E n v i r o n n e m e n t r e s p e c t i v e m e n t . M a l g r é l 'objectif prévu 

d a n s la pol i t ique d ' a m é n a g e m e n t selon lequel elles doivent offrir des 

capac i t é s d 'accuei l p o u r les T s i g a n e s , les a u t o r i t é s locales n 'on t p o u r la 

p l u p a r t pas dés igné de t e r r a i n s suscept ib les d ' ê t r e a m é n a g é s p a r d e s 

T s i g a n e s et ont pr is l eurs décis ions en m a t i è r e d ' u r b a n i s m e en fonction d e 

l 'u t i l i sa t ion du t e r r a i n d a n s c h a q u e cas . Il n 'es t donc pas s u r p r e n a n t q u e la 

plus g r a n d e p a r t i e des T s i g a n e s a ien t déposé des d e m a n d e s r é t r o a c t i v e m e n t 

et qu ' i l s ne soient q u e r a r e m e n t p a r v e n u s à savoir sur que l s t e r r a i n s les 

a u t o r i t é s locales a u t o r i s e r a i e n t des a m é n a g e m e n t s . L 'oc t ro i de p e r m i s 

p o u r les s i tes pr ivés d e m e u r e u n e loter ie . 

L. S t a t i s t i q u e s g é n é r a l e s r e l a t i v e s a u x c a r a v a n e s t s i g a n e s 

53 . En j a n v i e r 2000, les chiffres du m i n i s t è r e de l ' E n v i r o n n e m e n t , des 

T r a n s p o r t s et d e s Rég ions c o n c e r n a n t les c a r a v a n e s t s iganes e n A n g l e t e r r e 
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m o n t r a i e n t q u e , s u r 13 134 c a r a v a n e s r e c e n s é e s , 6 118 é t a i e n t s t a t i o n n é e s 

su r des si tes des a u t o r i t é s locales , 4 500 su r d e s s i tes pr ivés et 2 516 su r des 

s i tes non a u t o r i s é s . D a n s c e t t e d e r n i è r e c a t é g o r i e , 684 c a r a v a n e s é t a i e n t 

to l é rées su r des t e r r a i n s a p p a r t e n a n t à des n o n - T s i g a n e s ( p r i n c i p a l e m e n t 

les a u t o r i t é s locales) et 299 su r des t e r r a i n s a p p a r t e n a n t a u x T s i g a n e s e u x -

m ê m e s . 1 500 c a r a v a n e s env i ron se t r o u v a i e n t d o n c su r des si tes non 

au to r i s é s su r l esque ls elles n ' é t a i e n t p a s t o l é r ées , t a n d i s q u e plus de 80 % 

des c a r a v a n e s é t a i e n t s t a t i o n n é e s sur des s i tes au to r i s é s . 

M. D e v o i r s d e s a u t o r i t é s l o c a l e s e n v e r s l e s s a n s - a b r i 

54 . Les ob l iga t ions d e s a u t o r i t é s locales enve r s les s ans -ab r i sont 

exposées à la p a r t i e VII de la loi de 1996 su r le l o g e m e n t , qu i est e n t r é e 

p l e i n e m e n t en v i g u e u r le 20 j a n v i e r 1997. L o r s q u e les services locaux d u 

l o g e m e n t sont conva incus q u ' u n d e m a n d e u r est s a n s ab r i , a d ro i t à u n e 

a ide , est p r i o r i t a i r e ( c o m m e les p e r s o n n e s ayan t des e n f a n t s à c h a r g e qu i 

h a b i t e n t sous l eu r toit ou qu i sont v u l n é r a b l e s en r a i son d e l eu r g r a n d âge 

ou de h a n d i c a p s , etc.) et n ' e s t pas v o l o n t a i r e m e n t sans ab r i , ils do iven t , 

s'ils n ' a d r e s s e n t pas la r e q u ê t e à d ' a u t r e s services du l o g e m e n t , vei l ler à 

ce q u e le d e m a n d e u r ai t u n l o g e m e n t à sa d i spos i t ion p e n d a n t au m o i n s 

d e u x ans . Lorsc |u 'un d e m a n d e u r est s a n s ab r i , a d ro i t à u n e a ide et n ' e s t 

pas v o l o n t a i r e m e n t sans ab r i , sans tou te fo is ê t r e p r i o r i t a i r e , les services 

locaux du l o g e m e n t do iven t lui fourn i r des consei ls et l ' a ider d a n s ses 

d é m a r c h e s p o u r t r o u v e r u n l o g e m e n t d a n s la m e s u r e qu ' i l s j u g e n t 

néces sa i r e se lon le cas . 

III. LES T E X T E S I N T E R N A T I O N A U X P E R T I N E N T S 

A. La C o n v e n t i o n - c a d r e d u C o n s e i l d e l ' E u r o p e p o u r la p r o t e c t i o n 

d e s m i n o r i t é s n a t i o n a l e s 

55. C e t t e c o n v e n t i o n - c a d r e , o u v e r t e à la s i g n a t u r e le I e r février 1995, 

d i spose n o t a m m e n t : 

«Article 1 

La protection des minorités nationales et des droits et libertés des personnes 

appartenant à ces minorités fait partie intégrante de la protection internationale des 

droits de l'homme et, comme telle, constitue un domaine de la coopération 

internationale. 

(...) 
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Article 4 

1. Les Parties s'engagent à garantir à toute personne appartenant à une minorité 

nationale le droit à l'égalité devant la loi et à une égale protection de la loi. A cet 

égard, toute discrimination fondée sur l'appartenance à une minorité nationale est 

interdite. 

2. Les Parties s'engagent à adopter, s'il y a lieu, des mesures adéquates en vue de 

promouvoir, dans tous les domaines de la vie économique, sociale, politique et 

culturelle, une égalité pleine et effective entre les personnes appartenant à une 

minorité nationale et celles appartenant à la majorité. Elles tiennent dûment compte, 

à cet égard, des conditions spécifiques des personnes appartenant à des minorités 

nationales. 

3. Les mesures adoptées conformément au paragraphe 2 ne sont pas considérées 

comme un acte de discrimination. 

Article 5 

1. Les Parties s'engagent à promouvoir les conditions propres à permettre aux 

personnes appartenant à des minorités nationales de conserver et développer leur 

culture, ainsi que de préserver les éléments essentiels de leur identité que sont leur 

religion, leur langue, leurs traditions et leur patrimoine culturel. 

2. Sans préjudice des mesures prises dans le cadre de leur politique générale 

d'intégration, les Parties s'abstiennent de toute politique ou pratique tendant à une 

assimilation contre leur volonté des personnes appartenant à des minorités nationales 

et protègent ces personnes contre toute action destinée à une telle assimilation. » 

56. La c o n v e n t i o n est e n t r é e en v i g u e u r le I e r février 1998. Le 

R o y a u m e - U n i l 'a s i gnée le j o u r où elle a é t é o u v e r t e à la s i g n a t u r e e t l 'a 

ra t i f iée le 15 j a n v i e r 1998. Elle est e n t r é e en v i g u e u r à l ' éga rd d u 

R o y a u m e - U n i le 1 e r m a i 1998. Au 9 février 2000, elle avai t é t é s ignée p a r 

37 des 41 E t a t s m e m b r e s d u Conse i l de l ' E u r o p e et ra t i f iée p a r 28 d ' e n t r e 

eux . 

57. L a c o n v e n t i o n ne déf in i t pas ce q u ' e s t u n e « m i n o r i t é n a t i o n a l e » . 

Tou te fo i s , d a n s le r a p p o r t de ju i l l e t 1999 qu ' i l a r e m i s au c o m i t é 

consu l ta t i f s ' occupan t de la conven t ion , le R o y a u m e - U n i a a d m i s q u e les 

T s i g a n e s c o n s t i t u e n t u n e m i n o r i t é n a t i o n a l e . 

B. A u t r e s t e x t e s d u C o n s e i l d e l ' E u r o p e 

58. La R e c o m m a n d a t i o n 1203 (1993) de l 'Assemblée p a r l e m e n t a i r e 

r e la t ive a u x T s i g a n e s en E u r o p e r e c o n n a î t q u e les T s i g a n e s , du fait qu ' i l s 

c o n s t i t u e n t l ' une des r a r e s m i n o r i t é s d é p o u r v u e s de t e r r i t o i r e en E u r o p e , 

« n é c e s s i t e n t u n e p r o t e c t i o n p a r t i c u l i è r e » . D a n s ses o b s e r v a t i o n s 

g é n é r a l e s , l 'Assemblée déc l a r e n o t a m m e n t : 

«6. Le respect des droits des Tsiganes, qu'il s'agisse des droits fondamentaux de la 

personne, ou de leurs droits en tant que minorité, est une condition essentielle de 

l'amélioration de leur situation. 
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7. En garantissant l'égalité des droits, des chances et de traitement, et en prenant 
des mesures pour améliorer le sort des Tsiganes, il sera possible de redonner vie à leur 
langue et à leur culture, et, parlant, d'enrichir la diversité culturelle européenne. » 

P a r m i ses r e c o m m a n d a t i o n s f igure ce qu i sui t : 

«xv. les Etats membres devraient être invités à modifier leurs législations et leurs 
réglementations nationales qui établissent directement ou indirectement une 
discrimination à l'égard des Tsiganes» 

«xviii. la mise en place dans les Etats membres de nouveaux programmes visant à 
améliorer les conditions de logement, l'éducation (...) des Tsiganes les plus défavorisés 
devrait être encouragée (...) » 

59. En 1998, la C o m m i s s i o n e u r o p é e n n e c o n t r e le r a c i s m e et 

l ' i n to l é r ance a a d o p t é sa R e c o m m a n d a t i o n de po l i t i que g é n é r a l e n° 3, 

i n t i t u l é e « L a l u t t e c o n t r e le r a c i s m e et l ' i n t o l é r an ce enve r s les R o m s / 

T s i g a n e s » , où elle r e c o m m a n d e n o t a m m e n t ce qu i s u i t : 

«S'assurer que la discrimination en tant que telle ainsi que les pratiqués 
discriminatoires sont combattues au moyen de législations adéquates et veiller à 
introduire dans le droit civil des dispositions spécifiques à cet effet, notamment dans 
les secteurs (...) du logement cl de l'éducation; 

(...) 

Veiller à ce que les questions liées au «voyage » à l'intérieur d'un pays, notamment les 
règles en matière de domicile et d'urbanisme, soient résolues de manière à ne pas créer 
d'entraves au mode de vie des personnes concernées ; » 

C. L ' U n i o n e u r o p é e n n e 

60. Le 21 avri l 1994, le P a r l e m e n t e u r o p é e n a a d o p t é u n e R é s o l u t i o n 

sur la s i t u a t i o n des T s i g a n e s d a n s la C o m m u n a u t é e u r o p é e n n e ( J o u r n a l 

officiel des C o m m u n a u t é s e u r o p é e n n e s n" C 128/372 du 9 m a i 1994), 

d e m a n d a n t a u x g o u v e r n e m e n t s des E t a t s m e m b r e s « d e m e t t r e a u poin t 

les m e s u r e s d ' o r d r e j u r i d i q u e , a d m i n i s t r a t i f e t social afin de g a r a n t i r u n e 

a m é l i o r a t i o n de la s i t u a t i o n d e s T s i g a n e s et des n o m a d e s en E u r o p e » et 

r e c o m m a n d a n t « à la C o m m i s s i o n , a u Conse i l et aux g o u v e r n e m e n t s des 

E t a t s m e m b r e s de tou t m e t t r e en œ u v r e p o u r faci l i ter l ' i n t é g r a t i o n 

é c o n o m i q u e , sociale et po l i t ique des T s i g a n e s et p o u r l u t t e r a ins i c o n t r e 

l ' ind igence et la p a u v r e t é qu i c o n t i n u e n t d 'aff l iger la p l u p a r t des T s i g a n e s 

v ivant su r le c o n t i n e n t » . 

6 1 . La p r o t e c t i o n des m i n o r i t é s est d e v e n u e l ' une des cond i t i ons 

p r é a l a b l e s à l ' adhés ion à l 'Un ion e u r o p é e n n e . E n n o v e m b r e 1999, celle-ci 

a a d o p t é des « p r i n c i p e s d i r e c t e u r s » v i san t à a m é l i o r e r la s i t u a t i o n des 

R o m s d a n s les pays c a n d i d a t s en se r é c l a m a n t e x p r e s s é m e n t des 

r e c o m m a n d a t i o n s du G r o u p e de spéc ia l i s tes su r les R o m s / T s i g a n e s d u 

Conse i l de l 'Eu rope et d e cel les du H a u t c o m m i s s a i r e de l ' O S C E p o u r les 

m i n o r i t é s n a t i o n a l e s . 
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D . L ' O r g a n i s a t i o n p o u r la s é c u r i t é e t la c o o p é r a t i o n e n E u r o p e 
( O S C E ) 

62. L a s i t ua t i on des R o m s et S in t i s est r é g u l i è r e m e n t insc r i t e à l ' o rd re 

d u j o u r des confé rences de l ' O S C E , au c h a p i t r e de la « d i m e n s i o n 

h u m a i n e » . D e u x i n s t i t u t i o n s spéc ia l i sées , le B u r e a u des i n s t i t u t i o n s 

d é m o c r a t i q u e s et des d ro i t s d e l ' h o m m e ( B I D D H ) et le H a u t 

c o m m i s s a i r e p o u r les m i n o r i t é s n a t i o n a l e s , s ' occupen t é g a l e m e n t de la 

p r o t e c t i o n des m i n o r i t é s r o m et s in t i . 

63 . Le r a p p o r t du H a u t c o m m i s s a i r e su r la s i t u a t i o n des R o m s et S in t i s 

d a n s les pays de l ' O S C E est p a r u le 7 avri l 2000. D a n s la p a r t i e IV, 

c o n s a c r é e aux cond i t ions de vie des R o m s , il c o n s t a t e q u e , si le 

n o m a d i s m e a j o u é u n rôle m a j e u r d a n s l ' h i s to i re et la c u l t u r e des R o m s , 

u n e m a j o r i t é d ' e n t r e e u x est d é s o r m a i s s é d e n t a i r e (selon u n e e s t i m a t i o n , 

il y a u r a i t 20 % de n o m a d e s , 20 % de s e m i - n o m a d e s qu i se d é p l a c e n t de 

m a n i è r e s a i s o n n i è r e e t 60 % de s é d e n t a i r e s ) . C e l a vau t en p a r t i c u l i e r p o u r 

l ' E u r o p e c e n t r a l e et o r i e n t a l e , qu i a c o n n u p a r le passé des po l i t i ques d e 

s é d e n t a r i s a t i o n f o r c é e : 

«Il faut souligner que le choix du mode de vie, nomade, semi-nomade ou sédentaire, 

comme des autres aspects de l'identité ethnique, devrait être uniquement personnel. 

Les politiques suivies dans certains Etats participant à l'OSCE ont parfois enfreint ce 

principe, soit en fixant pour un groupe un mode de vie ne correspondant pas au choix des 

membres du groupe, soit en faisant en sorte qu'il soit pratiquement impossible aux 

individus de suivre le mode de vie qui exprime leur identité de groupe. » (pp. 98-99) 

64. Le r a p p o r t i n d i q u e q u e , p o u r les R o m s qui c o n t i n u e n t à vivre d e 

m a n i è r e n o m a d e ou s e m i - n o m a d e , la d i sponib i l i t é d ' e m p l a c e m e n t s 

l é g a u x e t convenab l e s p o u r s t a t i o n n e r est u n beso in e s sen t i e l e t u n e 

cond i t i on i n d i s p e n s a b l e au m a i n t i e n de l ' i den t i t é d u g r o u p e . Il re lève 

c e p e n d a n t q u e , m ê m e d a n s les pays e n c o u r a g e a n t ou i nc i t an t les 

a u t o r i t é s locales à fourn i r des s i tes d ' é t a p e , le n o m b r e et la tai l le des 

s i tes d i spon ib les ne suff isent pas à r é p o n d r e a u x beso ins : 

« Il en résulte que les Roms nomades commettent une infraction - dans certains pays, 

une infraction pénale - lorsqu'ils stationnent sur un emplacement non autorisé, alors 

même qu'aucun site autorisé n'est disponible.» (pp. 108-109) 

65. Le r a p p o r t s ' a t t a c h e p lus p a r t i c u l i è r e m e n t à la s i t u a t i o n des 

T s i g a n e s au R o y a u m e - U n i (pp . 109-114), c o n s t a t a n t ce qu i su i t : 

«En vertu de la loi en vigueur, les Tsiganes qui veulent camper légalement ont trois 

possibilités: stationner sur les sites caravaniers publics, dont le gouvernement reconnaît 

l'insuffisance, stationner sur un terrain occupé avec l'autorisation de l'occupant, et 

stationner sur un terrain leur appartenant. Le gouvernement britannique a émis des 

directives à l'intention des autorités locales dans le but de favoriser la dernière 

solution. En pratique, toutefois, et malgré une reconnaissance officielle des 

particularités de leur situation et de leurs besoins, de nombreux Tsiganes se sont 
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heurtés à des obstacles insurmontables lorsqu'ils ont voulu obtenir le permis nécessaire 
pour garer leurs caravanes sur leur propre terrain (...) » (pp. 112-113) 

66. S 'ag issan t du r é g i m e d ' a m é n a g e m e n t qu i obl ige à o b t e n i r u n 

p e r m i s p o u r u t i l i se r un t e r r a i n en y g a r a n t des c a r a v a n e s , le r a p p o r t 

d é c l a r e : 

«Ce système permet un large exercice de pouvoir discrétionnaire, ce qui s'est fait de 
manière répétée au détriment des Tsiganes. Un rapport du ministère de 
l'Environnement datant de 1986 décrit le processus de demande d'un permis 
d'aménagement pour un site tsigane comme «décourageant et ayant peu de chances 
d'aboutir». l'ai 1991, dernière année où a été évalué le taux de succès des demandes, il 
est apparu que 90 % des permis demandés par des Tsiganes avaient été refusés. En 
revanche, 80 % de l'ensemble des permis d'aménagement demandés pendant la même 
période ont été accordés. Il faut noter que les demandes émanant des Tsiganes forment 
une catégorie à part car ces derniers demandent en généra] des permis pour stationner 
des caravanes dans des zones ou sites soumis à restrictions de la part des autorités 
locales responsables de l'aménagement. Presque toutes leurs demandes sont donc 
hautement litigieuses. Il n'en demeure pas moins qu'il n'existe pas suffisamment de 
sites autorisés (privés ou publics) ou d'emplacements disponibles sur ces sites, ce que 
le fort taux de refus des permis d'aménagement ne fait qu'aggraver. De plus, certaines 
indications montrent que la situation s'est dégradée depuis 1994. (...) Ces difficultés 
menacent le mode de vie itinérant qui caractérise les Tsiganes. » (pp. 113-114) 

67. Le r a p p o r t r e c o m m a n d a i t n o t a m m e n t : 

«(...) étant donné l'extrême insécurité que nombre de Roms connaissent 
actuellement en matière de logement, les gouvernements doivent s'efforcer de 
régulariser la situation juridique des Roms qui vivent en ce moment dans des 
conditions de légalité incertaine.» (pp. 126 et 162) 

E N DROIT 

I. SUR LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 8 DE LA 

C O N V E N T I O N 

68 . La r e q u é r a n t e voit d a n s le refus de lui a c c o r d e r u n p e r m i s 

d ' a m é n a g e m e n t p o u r s t a t i o n n e r ses c a r a v a n e s s u r un t e r r a i n lui 

a p p a r t e n a n t et d a n s les m e s u r e s d ' e x é c u t i o n pr i ses du fait qu ' e l l e 

occupa i t son t e r r a i n u n e v io la t ion d e l ' a r t ic le 8 de la C o n v e n t i o n , a insi 

l ibellé : 

« 1. Toute personne a droit au respect de sa vie privée et familiale, de son domicile et 
de sa correspondance. 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 
pour autant que celte ingérence est prévue par la loi et qu'elle constitue une mesure qui, 
dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté 
publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 
des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 
des droits et libertés d'aulrui. » 
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69. Le G o u v e r n e m e n t c o m b a t ces a l l éga t i ons . La C o m m i s s i o n a conclu 

p a r d ix-hui t voix c o n t r e n e u f qu ' i l n 'y avai t pas eu v io la t ion de c e t t e 

d i spos i t ion . 

70. La C o u r r a p p e l l e qu ' e l l e a dé jà e x a m i n é des griefs a y a n t t r a i t à d e s 

m e s u r e s d ' a m é n a g e m e n t et d ' e x é c u t i o n pr i ses à l ' encon t r e d ' u n e famil le 

t s i g a n e qu i occupa i t son p r o p r e t e r r a i n s a n s p e r m i s d ' a m é n a g e m e n t d a n s 

le c a d r e de l 'affaire Buckley c. Royaume-Uni ( a r r ê t du 25 s e p t e m b r e 1996, 

Recueil des arrêts et décisions 1996-IV). Les d e u x p a r t i e s se sont l a r g e m e n t 

a p p u y é e s sur les c o n s t a t s é m i s p a r la C o u r en c e t t e affaire a insi q u e su r 

l ' a p p r o c h e d i f fé ren te a d o p t é e p a r la C o m m i s s i o n . 

Sans ê t r e f o r m e l l e m e n t t e n u e de su ivre l 'un q u e l c o n q u e de ses a r r ê t s 

a n t é r i e u r s , la C o u r cons idè re qu ' i l es t d a n s l ' i n t é rê t de la s é c u r i t é 

j u r i d i q u e , de la prévis ib i l i té et de l ' éga l i té d e v a n t la loi q u ' e l l e ne s ' é ca r t e 

p a s sans mo t i f va lab le des p r é c é d e n t s . La C o n v e n t i o n é t a n t avan t t o u t u n 

m é c a n i s m e de dé fense des d ro i t s de l ' h o m m e , la C o u r doi t c e p e n d a n t t e n i r 

c o m p t e d e l ' évolut ion de la s i t u a t i o n d a n s les E t a t s c o n t r a c t a n t s et r éag i r , 

p a r e x e m p l e , a u c o n s e n s u s suscep t ib l e de se faire j o u r q u a n t aux n o r m e s à 

a t t e i n d r e (voir, e n t r e a u t r e s , l ' a r r ê t Cossey c. Royaume-Uni du 27 s e p t e m b r e 

1990, sé r ie A n " 184, p . 14, § 35) . 

A. Q u a n t a u x d r o i t s e n j e u s o u s l ' a n g l e d e l 'ar t ic le 8 d e la 
C o n v e n t i o n 

7 1 . La r e q u é r a n t e af f i rme q u e les m e s u r e s m e n a ç a n t de l ' e m p ê c h e r d e 

c o n t i n u e r à o c c u p e r son t e r r a i n avec ses c a r a v a n e s c o n s t i t u e n t u n e 

a t t e i n t e à son dro i t non s e u l e m e n t au r e spec t de son domic i l e , m a i s auss i 

a u r e spec t de sa vie p r ivée et fami l ia le , d a n s la m e s u r e où elle sui t le m o d e 

de vie t r a d i t i o n n e l d e s T s i g a n e s : vivre d a n s u n e h a b i t a t i o n mobi le q u i 

p e r m e t de voyager . El le r envo ie à l ' app roche c o n s t a n t e suivie p a r la 

C o m m i s s i o n d a n s son affaire et d ' a u t r e s cas s imi l a i r e s (voir, p a r 

e x e m p l e , l 'affaire Buckley, avis de la C o m m i s s i o n en a n n e x e à l ' a r r ê t 

p r é c i t é , p . 1309, § 64) . 

72. Le G o u v e r n e m e n t a d m e t q u e les gr iefs de la r e q u é r a n t e se 

r a p p o r t e n t au d ro i t d e celle-ci au r e spec t de son domic i l e et d é c l a r e qu ' i l 

n 'y a p a s lieu de r e c h e r c h e r si le d ro i t de l ' i n t é re s sée au r e spec t de sa vie 

p r ivée et fami l ia le e n t r e é g a l e m e n t en j e u (il i nvoque à l ' appu i l ' a r r ê t 

Buckley s u s m e n t i o n n é , pp . 1287-1288, §§ 54-55) . 

73. La C o u r cons idè re q u e la vie en c a r a v a n e fait p a r t i e i n t é g r a n t e d e 

l ' i den t i t é t s i g a n e d e la r e q u é r a n t e ca r cela s ' inscr i t d a n s la longue 

t r a d i t i o n du voyage suivie p a r la m i n o r i t é à l aque l l e elle a p p a r t i e n t . T e l 

es t le cas m ê m e lo r sque , en ra i son de l ' u r b a n i s a t i o n et de po l i t i ques 

d ive r ses ou de l eu r p r o p r e g r é , de n o m b r e u x T s i g a n e s ne vivent p lus d e 

façon t o t a l e m e n t n o m a d e m a i s s ' i ns ta l l en t de p lus en plus f r é q u e m m e n t 
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p o u r de l ongues pé r i odes d a n s u n m ê m e e n d r o i t afin de faci l i ter 

l ' éduca t ion de l eu r s e n f a n t s , p a r e x e m p l e . Des m e s u r e s p o r t a n t su r le 

s t a t i o n n e m e n t des c a r a v a n e s de la r e q u é r a n t e n ' o n t d o n c pas s e u l e m e n t 

des c o n s é q u e n c e s sur son d ro i t au r e s p e c t d e son domic i l e , ma i s inf luent 

auss i sur sa facul té de c o n s e r v e r son i d e n t i t é t s i gane e t de m e n e r u n e vie 

pr ivée et fami l ia le con fo rme à c e t t e t r a d i t i o n . 

74. P a r t a n t , la C o u r c o n s t a t e q u ' e s t en j e u e n l ' e spèce le d ro i t de la 

r e q u é r a n t e au r e spec t de sa vie pr ivée et famil ia le et de son domic i l e . 

B. Sur l ' e x i s t e n c e d ' u n e « i n g é r e n c e » d a n s l e s d r o i t s q u e la 
r e q u é r a n t e t i re d e l 'ar t ic le 8 d e la C o n v e n t i o n 

75. Le G o u v e r n e m e n t a d m e t qu ' i l y a eu « i n g é r e n c e d ' u n e a u t o r i t é 

p u b l i q u e » d a n s le dro i t de la r e q u é r a n t e au r e spec t de son domic i l e de 

p a r le refus de lui a c c o r d e r un p e r m i s d ' a m é n a g e m e n t l ' a u t o r i s a n t à 

vivre d a n s sa c a r a v a n e su r le t e r r a i n lui a p p a r t e n a n t et les m e s u r e s 

d ' e x é c u t i o n pr i ses à son e n c o n t r e . 

76. P o u r sa p a r t , la r e q u é r a n t e s o u t i e n t non s e u l e m e n t q u e ces 

m e s u r e s s ' ana lysen t en u n e i n g é r e n c e d a n s ses d ro i t s , m a i s auss i q u e la 

lég is la t ion et les po l i t iques et r è g l e m e n t s en m a t i è r e d ' a m é n a g e m e n t 

d a n s leur e n s e m b l e d é n o t e n t u n m a n q u e d e r e spec t de ces d ro i t s ca r , en 

p r a t i q u e , ils l ' e m p ê c h e n t de suivre le m o d e d e vie t s i g a n e en t o u t e 

s écu r i t é : soit on l 'oblige à q u i t t e r son t e r r a i n , et elle d e v r a s t a t i o n n e r ses 

c a r a v a n e s i l l é g a l e m e n t au risc]ue de se voir c o n s t a m m e n t d é p l a c é e , soit il 

lui f aud ra a c c e p t e r un l o g e m e n t c lass ique ou u n e « a s s i m i l a t i o n fo rcée» . 

77. La C o u r cons idè re q u ' e l l e ne s a u r a i t e x a m i n e r u n e lég is la t ion et 

des po l i t iques d a n s l ' ab s t r a i t , m a i s q u e son rô le cons i s te p lu tô t à se 

p e n c h e r su r l ' app l ica t ion de m e s u r e s ou po l i t iques spéc i f iques a u x faits 

de c h a q u e c a u s e . Il n 'y a en l ' e spèce a u c u n e m e s u r e d i r e c t e de 

« c r i m i n a l i s a t i o n » d ' un m o d e de vie p a r t i c u l i e r c o m m e c 'é ta i t le cas d a n s 

l 'affaire Dudgeon c. Royaume-Uni ( a r r ê t du 22 oc tob re 1981, sér ie A n° 45 ) , 

cpii po r t a i t su r d e s lois ayan t p o u r effet d ' é r i g e r e n in f rac t ions p é n a l e s les 

ac t e s h o m o s e x u e l s e n t r e a d u l t e s c o n s e n t a n t s . 

78 . Eu é g a r d aux c i r c o n s t a n c e s de l ' e spèce , elle e s t i m e q u e les 

déc is ions des services de l ' a m é n a g e m e n t r e fusan t à la r e q u é r a n t e 

l ' a u t o r i s a t i o n de r e s t e r sur son t e r r a i n avec ses c a r a v a n e s , et les m e s u r e s 

d ' e x é c u t i o n p r i ses du fait q u e l ' i n t é r e s s é e a c o n t i n u é d ' occupe r son 

t e r r a i n , c o n s t i t u e n t u n e i n g é r e n c e d a n s le d ro i t de celle-ci au r e s p e c t de 

sa vie pr ivée et fami l ia le et de son domic i l e au sens d e l 'a r t ic le 8 § 1 de la 

C o n v e n t i o n . Elle va r e c h e r c h e r c i -dessous si c e t t e i n g é r e n c e se jus t i f i a i t 

sous l ' angle du p a r a g r a p h e 2 de l ' a r t ic le 8, à savoir si elle é t a i t « p r é v u e 

p a r la loi», pou r su iva i t u n ou p l u s i e u r s b u t s l ég i t imes et é t a i t « n é c e s s a i r e 

d a n s u n e soc ié té d é m o c r a t i q u e » p o u r a t t e i n d r e ce ou ces b u t s . 
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C. L ' i n g é r e n c e é t a i t - e l l e « p r é v u e p a r la l o i » ? 

79. La r e q u é r a n t e ne c o n t e s t e p a s q u e les m e s u r e s d i r i gées c o n t r e elle 

é t a i e n t « p r é v u e s p a r la loi». 

La C o u r n ' a p e r ç o i t a u c u n e ra i son de conc lu r e a u t r e m e n t . 

D . L ' i n g é r e n c e v i s a i t - e l l e u n b u t l é g i t i m e ? 

80. Le G o u v e r n e m e n t a f f i rme q u e les m e s u r e s en q u e s t i o n v i sa ien t à 

faire e x é c u t e r d e s d i spos i t ions de c o n t r ô l e de l ' a m é n a g e m e n t d e s t i n é e s à 

p r o t é g e r le b i e n - ê t r e é c o n o m i q u e du pays , l ' e n v i r o n n e m e n t et la s a n t é 

p u b l i q u e . 

8 1 . La r e q u é r a n t e r econna î t q u e ces m e s u r e s v isa ient à p r o t é g e r les 

«d ro i t s d ' a u t r u i » , ici la défense de l ' e n v i r o n n e m e n t , ce qui cons t i tue un b u t 

l ég i t ime , mais elle n ' a d m e t pas q u e d ' a u t r e s bu t s lég i t imes e n t r e n t e n j e u . 

82. La C o u r c o n s t a t e q u e le G o u v e r n e m e n t n ' a fourni a u c u n 

r e n s e i g n e m e n t dé t a i l l é au sujet des b u t s qu ' i l a u r a i t visés en l ' e spèce 

m a i s qu ' i l é n o n c e u n e a f f i rma t ion de c a r a c t è r e g é n é r a l . P a r a i l l eu r s , il 

a p p a r a î t q u e les j u s t i f i ca t ions i nvoquées p o u r l ' i ngé rence d a n s le c a d r e 

de la p r o c é d u r e d ' a m é n a g e m e n t suivie en l ' espèce on t e s s e n t i e l l e m e n t 

pr is la fo rme d ' u n e dé fense de l ' e n v i r o n n e m e n t . D a n s ces cond i t i ons , la 

C o u r e s t i m e q u e les m e s u r e s en cause v i sa ien t le bu t l ég i t ime q u e 

c o n s t i t u e la p r o t e c t i o n des « d r o i t s d ' a u t r u i » p a r le biais de la dé fense d e 

l ' e n v i r o n n e m e n t , et ne j u g e pas néces sa i r e de r e c h e r c h e r si d ' a u t r e s 

objectifs e n t r a i e n t é g a l e m e n t e n j e u . 

E. L ' i n g é r e n c e é t a i t - e l l e « n é c e s s a i r e d a n s u n e s o c i é t é 

d é m o c r a t i q u e » ? 

1. Arguments des comparants 

a) La requérante 

83 . La r e q u é r a n t e fait valoir q u e , p o u r a p p r é c i e r la nécess i té des 

m e s u r e s pr ises en l ' espèce, l ' i m p o r t a n c e de l 'enjeu p o u r elle pèse t r è s 

l o u r d e m e n t d a n s la ba l ance , ca r il s 'agit non s e u l e m e n t de la sécur i t é de 

son domic i le , m a i s é g a l e m e n t d e son droi t de vivre, avec sa famil le , se lon la 

t r a d i t i o n t s igane . La c o m m u n a u t é i n t e r n a t i o n a l e accorde u n e i m p o r t a n c e 

c ro i s san te à la p ro tec t ion j u r i d i q u e des d ro i t s des m i n o r i t é s n a t i o n a l e s , 

c o m m e l ' i l lustre n o t a m m e n t la C o n v e n t i o n - c a d r e p o u r la p ro t ec t i on des 

m i n o r i t é s na t i ona l e s , ce qu i sou l ignera i t q u e la société d a n s son e n s e m b l e 

y voit u n e des va l eu r s f o n d a m e n t a l e s d ' u n e d é m o c r a t i e civilisée. D a n s ces 

cond i t ions , la m a r g e d ' app réc i a t i on qu i p o u r r a i t ê t r e r e c o n n u e aux o r g a n e s 

i n t e r n e s d e décision devra i t ê t r e r é d u i t e et non p a s é la rg ie . 
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84. La r e q u é r a n t e s o u t i e n t q u e , d a n s son cas , les g a r a n t i e s 

p r o c é d u r a l e s qu i ont a c c o m p a g n é le p roces sus déc i s ionne l n ' o n t q u e 

f a i b l e m e n t pr is ces c o n s i d é r a t i o n s en c o m p t e . Les c i r cu la i r e s 28/77 et 

57/78 déf in i s san t la po l i t i que g o u v e r n e m e n t a l e ( p a r a g r a p h e s 38-41 ci-

d e s s u s ) , qu i p révoya ien t e x p r e s s é m e n t la s i t u a t i o n p a r t i c u l i è r e d e s 

T s i g a n e s , a u x q u e l l e s la C o u r a eu é g a r d d a n s l ' a r r ê t Buckley ( p r éc i t é , 

pp . 1293-1294, § 80) , on t é t é a n n u l é e s et r e m p l a c é e s p a r la c i r cu la i r e 

1/94, selon l aque l l e les T s i g a n e s do iven t ê t r e cons idé r é s c o m m e t o u t u n 

c h a c u n d a n s le c a d r e du s y s t è m e d ' a m é n a g e m e n t . De p lus , les 

i n s p e c t e u r s de l ' a m é n a g e m e n t a u r a i e n t pr is l eu r s déc i s ions sous la 

c o n t r a i n t e de lois et po l i t i ques en m a t i è r e d ' a m é n a g e m e n t d u t e r r i t o i r e 

qu i a c c o r d e n t p a r e x e m p l e u n poids p a r t i c u l i e r à la p r o t e c t i o n des zones 

s i t uées d a n s la c e i n t u r e v e r t e . L ' i n t é r ê t q u e p e u v e n t avoir les T s i g a n e s à 

r é s ide r s u r l e u r t e r r a i n ne se ra i t d o n c p a s cons idé ré c o m m e u n m o d e 

d ' o c c u p a t i o n du t e r r a i n u t i l e , voire i n d i s p e n s a b l e , e t p è s e r a i t donc 

a u t o m a t i q u e m e n t b e a u c o u p mo ins lourd d a n s le c a d r e de l ' exerc ice 

i n t e r n e de mise en b a l a n c e . Dès lors , la « s i t u a t i o n p e r s o n n e l l e » des 

T s i g a n e s ne p o u r r a i t q u e r a r e m e n t l ' e m p o r t e r su r les a r g u m e n t s de 

n a t u r e g é n é r a l e ayan t t r a i t à l ' a m é n a g e m e n t . 

85 . La r e q u é r a n t e af f i rme en o u t r e q u e , c o m m e il n ' a pas é t é 

d é m o n t r é qu ' i l ex is ta i t un a u t r e s i te où elle a u r a i t pu r a i s o n n a b l e m e n t 

a l ler s ' ins ta l le r , il fallait des ra i sons p a r t i c u l i è r e m e n t i m p é r i e u s e s p o u r 

ju s t i f i e r la g rav i t é de l ' i ngé rence qu i a décou lé des m e s u r e s d ' expu l s ion 

de son t e r r a i n . Elle r a p p e l l e qu ' e l l e s'y est i n s t a l l é e avec sa fami l le , a p r è s 

avoir é té h a r c e l é e et c h a s s é e d ' u n e m p l a c e m e n t à u n a u t r e , afin de 

p e r m e t t r e à ses e n f a n t s d e f r é q u e n t e r l 'école . O n ne lui a j a m a i s p r o p o s é 

d ' e m p l a c e m e n t s u r u n s i te officiel. Lors de la p r o c é d u r e d ' a m é n a g e m e n t , 

on a r e c o n n u qu ' i l n ' ex i s t a i t a u c u n s i te officiel d a n s le d i s t r i c t de T h r e e 

Rivers et q u e , d e p u i s 1985, les c a p a c i t é s d ' accue i l d a n s le H e r t f o r d s h i r e 

é t a i e n t insuf f i san tes . C o n t r a i n t e d e q u i t t e r son t e r r a i n p a r su i t e de 

m e s u r e s d ' e x é c u t i o n , elle y est r e t o u r n é e fau te d ' a u t r e so lu t ion . Elle et 

sa famil le y vivent t ou jou r s sous la m e n a c e d e nouvel les m e s u r e s 

d ' e x é c u t i o n , y c o m p r i s l ' expuls ion . Elle n ' a tou jours pas d ' a u t r e s i te où 

s ' ins ta l l e r en s é c u r i t é . 

b) Le Gouvernement 

86. Le G o u v e r n e m e n t sou l igne q u e , c o m m e la C o u r l 'a r e c o n n u e n 

l 'affaire Buckley ( a r r ê t p r é c i t é , pp . 1291-1292, §§ 74-75), d a n s le c a d r e de 

l ' a m é n a g e m e n t u r b a i n et r u r a l , qu i i m p l i q u e l ' exerc ice d ' u n pouvoi r 

d i s c r é t i o n n a i r e de j u g e m e n t p o u r m e t t r e en p r a t i q u e les po l i t i ques 

a d o p t é e s d a n s l ' i n t é r ê t de la c o m m u n a u t é , les a u t o r i t é s n a t i o n a l e s son t 

m i e u x p lacées q u ' u n e j u r i d i c t i o n i n t e r n a t i o n a l e p o u r éva lue r les beso ins 

et le c o n t e x t e locaux . La C o u r n ' a pas à s u b s t i t u e r son p r o p r e po in t de vue 
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su r ce q u e p o u r r a i t ê t r e la m e i l l e u r e po l i t ique en m a t i è r e d ' a m é n a g e m e n t 

ou la m e s u r e la plus a d é q u a t e d a n s u n cas pa r t i cu l i e r . 

87. La r e q u é r a n t e est en dro i t d ' o b t e n i r q u e les a u t o r i t é s n a t i o n a l e s 

p r o c è d e n t à u n e x a m e n a t t e n t i f de ses i n t é r ê t s et les m e t t e n t en b a l a n c e 

avec les beso ins du con t rô le de l ' a m é n a g e m e n t , m a i s u n e é t u d e du 

s y s t è m e app l i cab le et des faits de la cause r évé le ra i t q u e les g a r a n t i e s 

p r o c é d u r a l e s c o n t e n u e s d a n s la lég is la t ion i n t e r n e q u a n t à la m a n i è r e d e 

r e n d r e des déc is ions en m a t i è r e d ' a m é n a g e m e n t ( éva lua t i on p a r un 

e x p e r t qual i f ié i n d é p e n d a n t , un i n s p e c t e u r , pu is con t rô le j u r i d i c t i o n n e l 

de la High Court) sont de n a t u r e à d û m e n t a s s u r e r le r e spec t de ces 

i n t é r ê t s . Le G o u v e r n e m e n t s igna le q u e les services locaux de 

l ' a m é n a g e m e n t sont inc i tés à a d o p t e r u n e a t t i t u d e e m p r e i n t e d e 

b ienve i l l ance lo r squ ' i l s sont a m e n é s à des m e s u r e s d ' e x é c u t i o n d a n s le 

c a d r e de la c i r cu la i r e 18/94 ( p a r a g r a p h e s 47-48 c i -dessus) et q u e 

b e a u c o u p de c a r a v a n e s sont t o l é r é e s sur des s i tes non a u t o r i s é s (voir les 

s t a t i s t i q u e s c i tées au p a r a g r a p h e 53 c i -dessus ) . Tou te fo i s , les T s i g a n e s n e 

p o u r r a i e n t i n v o q u e r le d ro i t de vivre où ils le s o u h a i t e n t s a n s r e s p e c t e r les 

m e s u r e s de con t rô l e de l ' a m é n a g e m e n t , n o t a m m e n t à u n e é p o q u e où ils 

c h e r c h e n t à se s é d e n t a r i s e r su r des t e r r a i n s l eu r a p p a r t e n a n t . 

88. Le G o u v e r n e m e n t s o u t i e n t en o u t r e q u e , s'il n ' ex i s t e pas de s i te 

officiel d a n s le d i s t r i c t de T h r e e Rivers , il s 'en t rouve a i l l eu r s d a n s le 

H e r t f o r d s h i r e , et q u e la r e q u é r a n t e a la poss ibi l i té d e se r e n d r e su r 

d ' a u t r e s s i tes c a r a v a n i e r s e n d e h o r s de ce d i s t r i c t . Il fait obse rve r q u e 

l ' i n t é r e s s é e s 'est i n s t a l l ée s u r son t e r r a i n , d a n s u n e rég ion c lassée zone 

agr ico le p r i o r i t a i r e et zone de h a u t e va l eu r p a y s a g è r e , à l ' i n t é r i e u r de la 

c e i n t u r e v e r t e , s ans o b t e n i r , ni m ê m e d e m a n d e r au p r é a l a b l e le p e r m i s 

d ' a m é n a g e m e n t qu i lui a u r a i t a s s u r é d ' ê t r e d a n s la l éga l i t é . L o r s q u e la 

r e q u é r a n t e a enfin sollicité pa re i l p e r m i s , elle a eu la poss ibi l i té 

d ' e x p o s e r les a r g u m e n t s en sa faveur d e v a n t d e u x i n s p e c t e u r s , qu i l 'ont 

e n t e n d u e et on t é té a t t e n t i f s à sa s i t u a t i o n p e r s o n n e l l e . O r les d e u x 

i n s p e c t e u r s on t e s t i m é q u e le fait qu ' e l l e occupe son t e r r a i n nu isa i t a u 

c a r a c t è r e r u r a l d u s i te , p lacé d a n s la c e i n t u r e v e r t e , ce qu i l ' e m p o r t a i t 

s u r ses p r o p r e s i n t é r ê t s . La r e q u é r a n t e ne s a u r a i t i n v o q u e r l ' a r t ic le 8 

p o u r a r g u e r q u e ses p r é f é r e n c e s q u a n t à son l ieu de r é s i d e n c e p r e n n e n t 

le pas su r l ' i n t é r ê t g é n é r a l . Enf in , p o u r a p p r é c i e r la p r o p o r t i o n n a l i t é des 

m e s u r e s en c a u s e , il f audra i t t e n i r c o m p t e de ce q u e la r e q u é r a n t e a 

d e m a n d é p a r d e u x fois un p e r m i s p o u r u n b u n g a l o w , ce qu i i n d i q u e r a i t 

q u ' e l l e est p r ê t e à vivre d a n s u n l o g e m e n t s é d e n t a i r e c l a s s ique . 

c) L'intervention du Centre européen pour les droits des Roms 

89. Le C e n t r e e u r o p é e n p o u r les d ro i t s des R o m s (European Roma Rights 

Centre) a a t t i r é l ' a t t e n t i o n de la C o u r su r le r é c e n t r a p p o r t s u r la s i t u a t i o n 

d e s R o m s et S in t i s d a n s les pays de l ' O S C E , p r é p a r é p a r le H a u t 
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c o m m i s s a i r e de l ' O S C E p o u r les m i n o r i t é s n a t i o n a l e s , et s u r d ' a u t r e s 

t e x t e s et d o c u m e n t s i n t e r n a t i o n a u x t r a i t a n t de la s i t u a t i o n des R o m s . 

Il e n r e s so r t q u e les o r g a n i s a t i o n s i n t e r n a t i o n a l e s s ' a cco rden t de p lus en 

p lus l a r g e m e n t su r la néces s i t é de p r e n d r e des m e s u r e s spéc i f iques a u 

sujet de la s i t u a t i o n des R o m s , n o t a m m e n t en ce q u i c o n c e r n e le l o g e m e n t 

et les cond i t ions de vie en g é n é r a l . Il c o n v i e n d r a i t d o n c d ' i n t e r p r é t e r les 

a r t i c les 8 e t 14 à la l u m i è r e de ce c o n s e n s u s qu i se d é g a g e c l a i r e m e n t d a n s 

la c o m m u n a u t é i n t e r n a t i o n a l e q u a n t à la difficile s i t u a t i o n des R o m s et à la 

nécess i t é de p r e n d r e des m e s u r e s d ' u r g e n c e . 

2. Appréciation de la Cour 

a) Principes généraux 

90. U n e i n g é r e n c e est c o n s i d é r é e c o m m e « n é c e s s a i r e d a n s u n e socié té 

d é m o c r a t i q u e » p o u r a t t e i n d r e u n bu t l ég i t ime si elle r é p o n d à u n « b e s o i n 

social i m p é r i e u x » et , en pa r t i cu l i e r , d e m e u r e p r o p o r t i o n n é e au bu t 

l ég i t ime pour su iv i . S'il a p p a r t i e n t a u x a u t o r i t é s n a t i o n a l e s de j u g e r les 

p r e m i è r e s de la nécess i t é de l ' i n g é r e n c e , il r ev ien t à la C o u r de t r a n c h e r 

la q u e s t i o n de savoir si les mot i fs d e l ' i ngé rence é t a i e n t p e r t i n e n t s et 

suff isants au r e g a r d d e s ex igences de la C o n v e n t i o n (voir, n o t a m m e n t , 

l ' a r r ê t Lustig-Prean et Beckett c. Royaume-Uni, n"s 31417/96 et 32377 /96 , 

§§ 80 -81 , 27 s e p t e m b r e 1999, non p u b l i é ) . 

9 1 . A cet é g a r d , il est inév i t ab le de r e c o n n a î t r e u n e c e r t a i n e m a r g e 

d ' a p p r é c i a t i o n a u x a u t o r i t é s n a t i o n a l e s q u i , g r âce à l eu r s c o n t a c t s d i r ec t s 

et c o n s t a n t s avec les forces vives de l eu r pays , se t r o u v e n t en p r inc ipe 

m i e u x p l acées q u e le j u g e i n t e r n a t i o n a l p o u r se p r o n o n c e r su r la s i t u a t i o n 

et les beso ins locaux. L ' é t e n d u e de la m a r g e d é p e n d de la n a t u r e du dro i t 

en c a u s e g a r a n t i pa r la C o n v e n t i o n , de son i m p o r t a n c e p o u r la p e r s o n n e 

c o n c e r n é e et de la n a t u r e des ac t iv i tés s o u m i s e s à des r e s t r i c t i ons c o m m e 

de la finalité de celles-ci ( a r r ê t s Dudgeon, p r é c i t é , p . 2 1 , § 52 , et Gillow 

c. Royaume-Uni du 24 n o v e m b r e 1986, sér ie A n" 109, p . 22, § 55) . 

92 . La C o u r n ' es t pas à m ê m e de c o n t e s t e r l 'avis r e n d u pa r les a u t o r i t é s 

n a t i o n a l e s d a n s u n e affaire d o n n é e se lon l eque l l ' u sage p a r t i c u l i e r d ' un 

t e r r a i n susc i te des objec t ions l ég i t imes en m a t i è r e d ' a m é n a g e m e n t . Elle 

ne p e u t se r e n d r e sur tous les s i tes p o u r a p p r é c i e r l ' impac t d ' u n c e r t a i n 

proje t su r u n e rég ion d o n n é e q u a n t à la b e a u t é des l ieux, la c i r cu la t ion 

r o u t i è r e , l ' a d d u c t i o n d ' e a u et le s y s t è m e d ' é g o u t s , les i n s t a l l a t ions 

scola i res , les services m é d i c a u x , la s i t u a t i o n de l ' emplo i , e tc . E t a n t d o n n é 

q u e les i n s p e c t e u r s de l ' a m é n a g e m e n t v i s i ten t les l ieux, e n t e n d e n t les 

a r g u m e n t s de t o u t e s les p a r t i e s et p e u v e n t i n t e r r o g e r les t é m o i n s , ils sont 

m i e u x p lacés q u e la C o u r p o u r p e s e r les a r g u m e n t s . P a r t a n t , c o m m e la 

C o u r l 'a obse rvé d a n s l ' a r r ê t Buckley ( p r éc i t é , p . 1292, § 75 in fine), « [d ]ans 

la m e s u r e où l ' exerc ice d ' u n pouvoir d i s c r é t i o n n a i r e p o r t a n t s u r une 
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m u l t i t u d e de f ac t eu r s locaux est i n h é r e n t a u choix et à l ' app l ica t ion de 

po l i t i ques d ' a m é n a g e m e n t foncier , les a u t o r i t é s n a t i o n a l e s j o u i s s e n t e n 

p r inc ipe d ' u n e m a r g e d ' a p p r é c i a t i o n é t e n d u e » , m ê m e si la C o u r d e m e u r e 

hab i l i t é e à conc lu r e q u e les a u t o r i t é s n a t i o n a l e s on t c o m m i s u n e e r r e u r 

m a n i f e s t e d ' a p p r é c i a t i o n . D a n s ces cond i t ions , il convient d ' e x a m i n e r les 

g a r a n t i e s p r o c é d u r a l e s don t d i spose l ' individu p o u r d é t e r m i n e r si l 'E ta t 

d é f e n d e u r n ' a p a s fixé le c a d r e r é g l e m e n t a i r e en o u t r e p a s s a n t sa m a r g e 

d ' a p p r é c i a t i o n . E n pa r t i cu l i e r , la C o u r doi t r e c h e r c h e r si le p roces sus 

déc i s ionne l d é b o u c h a n t su r des m e s u r e s d ' i n g é r e n c e é t a i t é q u i t a b l e et 

r e s p e c t a i t c o m m e il se doit les i n t é r ê t s de l ' individu p r o t é g é s p a r l ' a r t ic le 8 

( a r r ê t Buckley p r é c i t é , p p . 1292-1293, § 76). 

93 . La r e q u é r a n t e p r ie i n s t a m m e n t la C o u r de p r e n d r e en c o m p t e 

l ' évolu t ion i n t e r n a t i o n a l e r é c e n t e , q u ' e x p r i m e en p a r t i c u l i e r la 

C o n v e n t i o n - c a d r e p o u r la p r o t e c t i o n des m i n o r i t é s n a t i o n a l e s , où l 'on 

r e c o n n a î t les p r o b l è m e s q u ' a f f r o n t e n t les g r o u p e s v u l n é r a b l e s c o m m e les 

T s i g a n e s , en vue de r é d u i r e la m a r g e d ' a p p r é c i a t i o n a c c o r d é e a u x E t a t s . L a 

C o u r observe q u e l 'on p e u t d i r e q u ' u n c o n s e n s u s i n t e r n a t i o n a l se fait j o u r 

a u se in des E t a t s c o n t r a c t a n t s du Conse i l de l ' E u r o p e p o u r r e c o n n a î t r e les 

beso ins p a r t i c u l i e r s des m i n o r i t é s et l 'ob l iga t ion de p r o t é g e r l eu r s é c u r i t é , 

l eu r i d e n t i t é et l eu r m o d e de vie (voir les p a r a g r a p h e s 55-59 c i -dessus et 

n o t a m m e n t la c o n v e n t i o n - c a d r e ) , n o n s e u l e m e n t d a n s le bu t de p r o t é g e r 

les i n t é r ê t s des m i n o r i t é s e l l e s - m ê m e s m a i s auss i p o u r p r é s e r v e r la 

d ive r s i t é c u l t u r e l l e q u i est b é n é f i q u e à la soc ié té d a n s son e n s e m b l e . 

94. Tou te fo i s , la C o u r n ' e s t p a s conva incue q u e ce c o n s e n s u s soit 

s u f f i s a m m e n t conc re t p o u r qu ' e l l e pu isse en t i r e r des ind ica t ions q u a n t 

a u c o m p o r t e m e n t ou a u x n o r m e s q u e les E t a t s c o n t r a c t a n t s c o n s i d è r e n t 

c o m m e s o u h a i t a b l e s d a n s u n e s i t u a t i o n d o n n é e . La c o n v e n t i o n - c a d r e , p a r 

e x e m p l e , énonce des p r inc ipes et objectifs g é n é r a u x , ma i s les E t a t s 

s i g n a t a i r e s n ' o n t pas é t é en m e s u r e de s ' a cco rde r su r les m o d a l i t é s de sa 

mise en œ u v r e . C e l a r en fo rce la C o u r d a n s sa convic t ion q u ' e n r a i son du 

c a r a c t è r e c o m p l e x e et sens ib le des q u e s t i o n s q u e sou lèven t les po l i t i ques 

m e t t a n t en b a l a n c e les i n t é r ê t s de la p o p u l a t i o n en g é n é r a l , n o t a m m e n t 

en m a t i è r e de dé f ense de l ' e n v i r o n n e m e n t , e t les i n t é r ê t s d ' u n e m i n o r i t é , 

avec des ex igences q u i p e u v e n t ê t r e c o n t r a d i c t o i r e s , son p r o p r e rôle se 

b o r n e s t r i c t e m e n t à e x e r c e r u n con t rô l e . 

95 . D e p lus , t r a i t e r d i f f é r e m m e n t u n T s i g a n e qu i a i l l é g a l e m e n t 

s t a t i o n n é ses c a r a v a n e s à u n e n d r o i t d o n n é , des n o n - T s i g a n e s qu i y on t 

é t ab l i u n s i te c a r a v a n i e r et t o u t e p e r s o n n e qu i y a fait c o n s t r u i r e u n e 

m a i s o n sou lèvera i t des p r o b l è m e s s u b s t a n t i e l s au r e g a r d de l ' a r t ic le 14 

de la C o n v e n t i o n . 

96. P o u r t a n t , m ê m e si l ' a p p a r t e n a n c e à u n e m i n o r i t é don t le m o d e de vie 

t r a d i t i o n n e l diffère de celui d e la ma jo r i t é de la société ne d i spense pas de 

r e s p e c t e r les lois d e s t i n é e s à p r o t é g e r le b ien c o m m u n , tel l ' e n v i r o n n e m e n t , 

cela peu t inf luer su r la m a n i è r e d ' a p p l i q u e r ces lois. C o m m e ind iqué d a n s 
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l ' a r rê t Buckley, la vu lné rab i l i t é des T s i g a n e s , du fait qu ' i l s cons t i t uen t u n e 

mino r i t é , i m p l i q u e d ' acco rde r une a t t e n t i o n spéciale à leurs besoins et à 

leur m o d e de vie p r o p r e t a n t d a n s le cad re r é g l e m e n t a i r e va lab le en 

m a t i è r e d ' a m é n a g e m e n t q u e lors de la pr ise d e décision d a n s des cas 

pa r t i cu l i e r s ( a r r ê t p réc i t é , pp . 1292-1295, §§ 76, 80, 84) . D a n s c e t t e m e s u r e , 

l 'ar t icle 8 impose donc aux E t a t s c o n t r a c t a n t s l 'obl igat ion posi t ive de 

p e r m e t t r e aux T s i g a n e s de suivre leur m o d e de vie (voir, mutatis mutandis, 

les a r r ê t s Marckx c. Belgique du 13 j u i n 1979, série A n" 3 1 , pp . 14-15, § 3 1 , 

Keegan c. Irlande du 26 m a i 1994, série A n" 290, p . 19, § 49, et Kroon et autres 

c. Pays-Bas du 27 oc tobre 1994, série A n" 297-C, p. 56, § 31) . 

97. Il i m p o r t e de se r e n d r e c o m p t e q u ' e n p r inc ipe les T s i g a n e s sont 

l ibres de s ' ins ta l le r su r t ou t s i te c a r a v a n i e r béné f i c i an t d ' u n p e r m i s 

d ' a m é n a g e m e n t ; nul n ' a laissé e n t e n d r e q u e les p e r m i s e x c l u e n t les 

T s i g a n e s en t a n t q u e g r o u p e . Ils n e sont pas t r a i t é s p lus m a l q u e tout 

n o n - T s i g a n e qu i s o u h a i t e vivre d a n s u n e c a r a v a n e et n ' a p p r é c i e pas 

d ' h a b i t e r u n e m a i s o n . Tou te fo i s , il r e s so r t des é l é m e n t s d o n t d i spose la 

C o u r , y c o m p r i s des déc i s ions des j u r i d i c t i o n s b r i t a n n i q u e s , q u e l 'on n ' es t 

pas p a r v e n u à fourn i r un n o m b r e a d é q u a t de s i tes q u e les T s i g a n e s 

t r o u v e n t a c c e p t a b l e s et où ils p u i s s e n t in s t a l l e r l é g a l e m e n t leurs 

c a r a v a n e s à un pr ix à l eur p o r t é e . 

98 . La C o u r ne souscr i t toutefo is pas à l ' a r g u m e n t selon l eque l , du 

s imple fait q u e le n o m b r e d e T s i g a n e s est s t a t i s t i q u e m e n t s u p é r i e u r à 

celui de p laces d i spon ib les s u r les s i tes t s i g a n e s a u t o r i s é s , la décis ion de 

n e p a s a u t o r i s e r la r e q u é r a n t e et sa famil le à occupe r le t e r r a i n de leur 

choix p o u r y ins t a l l e r l eu r c a r a v a n e e m p o r t e en soi v io la t ion de l 'a r t ic le 8. 

E n effet, ce la r e v i e n d r a i t à i m p o s e r a u R o y a u m e - U n i , c o m m e à tous les 

a u t r e s E t a t s c o n t r a c t a n t s , l ' ob l iga t ion a u t i t r e d e l ' a r t ic le 8 d e m e t t r e à 

la d i spos i t ion d e la c o m m u n a u t é t s i g a n e un n o m b r e a d é q u a t de s i tes 

c o n v e n a b l e m e n t é q u i p é s . La C o u r n ' es t pas conva incue q u e , en dép i t de 

l ' évolut ion qu i s 'est i n d é n i a b l e m e n t fait j o u r d a n s le d o m a i n e de la 

p r o t e c t i o n des m i n o r i t é s t a n t en dro i t i n t e r n a t i o n a l , c o m m e en t é m o i g n e 

la c o n v e n t i o n - c a d r e , q u e d a n s les lég is la t ions n a t i o n a l e s , on pu isse 

c o n s i d é r e r q u e l ' a r t ic le 8 i m p l i q u e p o u r les E t a t s u n e ob l iga t ion posi t ive 

en m a t i è r e sociale auss i é t e n d u e ( p a r a g r a p h e s 93-94 c i -dessus ) . 

99 . Il i m p o r t e de r a p p e l e r q u e l ' a r t ic le 8 ne r e c o n n a î t pas c o m m e tel le 

d ro i t de se voir fourn i r un domic i l e , pas plus q u e la j u r i s p r u d e n c e de la 

C o u r . Il est à l ' évidence s o u h a i t a b l e q u e tou t ê t r e h u m a i n d i spose d ' un 

end ro i t où il pu i sse vivre d a n s la d i g n i t é et qu ' i l pu isse d é s i g n e r c o m m e 

son domic i l e , m a i s il ex i s t e m a l h e u r e u s e m e n t d a n s les E t a t s c o n t r a c t a n t s 

b e a u c o u p de p e r s o n n e s s a n s domic i l e . La q u e s t i o n d e savoir si l 'E ta t 

accorde d e s fonds p o u r q u e t o u t le m o n d e ai t un toit re lève du d o m a i n e 

po l i t ique et non jud ic ia i re . 

100. E n bref, la q u e s t i o n q u e la C o u r est a p p e l é e à t r a n c h e r en l 'espèce 

est non pas celle du c a r a c t è r e a c c e p t a b l e ou non d ' u n e s i t u a t i o n g é n é r a l e 



126 ARRÊT CHAPMAN c. ROYAUME-UNI 

qui ex is te au R o y a u m e - U n i , auss i r e g r e t t a b l e soi t-el le , a u r e g a r d des 

e n g a g e m e n t s de ce pays en d ro i t i n t e r n a t i o n a l , m a i s cel le, p lus 

r e s t r e i n t e , de savoir si les c i r c o n s t a n c e s p a r t i c u l i è r e s de la c a u s e révè len t 

u n e v iola t ion d u dro i t de la r e q u é r a n t e , M"" C h a p m a n , au r e spec t d e son 

domic i l e , dro i t g a r a n t i p a r l ' a r t ic le 8 de la C o n v e n t i o n . 

101. En la m a t i è r e , le c o n t e x t e j u r i d i q u e et social d a n s l eque l la 

m e s u r e d ' expu l s ion c o n t e s t é e a é t é p r i se à l ' e n c o n t r e de la r e q u é r a n t e 

r e p r é s e n t e tou te fo is u n f ac t eu r p e r t i n e n t . 

102. L o r s q u ' u n e p e r s o n n e a é tab l i sa r é s idence sans o b t e n i r le p e r m i s 

d ' a m é n a g e m e n t q u ' e x i g e le droi t i n t e r n e , il y a conflit e n t r e le dro i t de 

celle-ci au respec t d e son domic i le g a r a n t i p a r l 'ar t icle 8 et celui des 

a u t r e s m e m b r e s de la c o m m u n a u t é à la p ro tec t ion d e l ' e n v i r o n n e m e n t 

( p a r a g r a p h e 81 ci-dessus) . P o u r d é t e r m i n e r si l 'obl igat ion imposée à u n e 

p e r s o n n e de q u i t t e r son domic i le est p r o p o r t i o n n é e au but l ég i t ime 

poursuivi , il est tou t à fait p e r t i n e n t de savoir si ce domic i le a é té é tabl i 

i l l éga l emen t . S'il a é t é établ i l é g a l e m e n t , cela a m o i n d r i t à l 'évidence la 

l ég i t imi té de t o u t e m e s u r e s o m m a n t l ' individu de pa r t i r . A l ' inverse, 

lo r sque le domici le a é té é tabl i i l l éga l emen t d a n s un end ro i t d o n n é , la 

p e r s o n n e qu i con t e s t e la légal i té d ' u n o rd re de p a r t i r est d a n s u n e posi t ion 

moins for te . La C o u r a u r a q u e l q u e r é t i cence à acco rde r u n e p ro tec t ion aux 

p e r s o n n e s qui , b r a v a n t s c i e m m e n t les i n t e rd i t s de la loi, é t ab l i s sen t l eu r 

domici le sur u n site à l ' e n v i r o n n e m e n t p r o t é g é . Si la C o u r agissa i t 

a u t r e m e n t , elle e n c o u r a g e r a i t les ac t ions i l légales au d é t r i m e n t du droi t 

des a u t r e s m e m b r e s de la c o m m u n a u t é à voir l ' e n v i r o n n e m e n t p r o t é g é . 

103. Il est u n e a u t r e c o n s i d é r a t i o n p e r t i n e n t e d o n t les a u t o r i t é s 

n a t i o n a l e s en p r e m i e r lieu do iven t t en i r c o m p t e : si a u c u n h é b e r g e m e n t 

de r e c h a n g e n ' e s t d i spon ib le , l ' i ngé rence est p lus g rave q u e si un tel 

h é b e r g e m e n t est d i spon ib le . D e m ê m e , p lus l ' h é b e r g e m e n t de r e c h a n g e 

conv ien t , mo ins est g r a v e l ' i ngé rence d é c o u l a n t de l 'ob l iga t ion imposée à 

l ' i n t é r e s sé de q u i t t e r l ' endro i t où il est ins t a l l é . 

104. P o u r a p p r é c i e r à que l po in t l ' h é b e r g e m e n t de r e m p l a c e m e n t est 

a d a p t é , il faut c o n s i d é r e r , d ' u n e p a r t , les beso ins p a r t i c u l i e r s de l ' individu 

c o n c e r n é — à savoir ses ex igences fami l ia les et ses r e s sou rce s financières — 

et , d ' a u t r e p a r t , le dro i t de la c o m m u n a u t é à voir p r o t é g e r 

l ' e n v i r o n n e m e n t . C ' e s t u n e t â c h e p o u r l aque l l e les a u t o r i t é s n a t i o n a l e s 

do iven t bénéf ic ie r d ' u n e g r a n d e m a r g e d ' a p p r é c i a t i o n car elles son t à 

l ' év idence les m i e u x p lacées p o u r p r o c é d e r à l ' éva lua t ion n é c e s s a i r e . 

b) Application des principes précités 

105. Les faits de la cause d é m o n t r e n t la g rav i t é de l 'enjeu p o u r la 

r e q u é r a n t e . P e n d a n t de n o m b r e u s e s a n n é e s , celle-ci a m e n é u n e vie 

i t i n é r a n t e en s ' a r r ê t a n t sur des s i tes t e m p o r a i r e s ou non officiels. Elle 

s 'est ins ta l l ée s u r u n t e r r a i n lui a p p a r t e n a n t d a n s le bu t de s t a t i o n n e r ses 
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c a r a v a n e s à long t e r m e d a n s u n e n d r o i t sûr . O n lui refusa tou te fo is le 

p e r m i s d ' a m é n a g e m e n t néces sa i r e et elle fut s o m m é e de p a r t i r . El le fut 

mi se d e u x fois à l ' a m e n d e et q u i t t a son t e r r a i n , m a i s y r e t o u r n a c a r elle 

avai t de n o u v e a u é t é c o n t r a i n t e de c h a n g e r c o n s t a m m e n t d ' e m p l a c e m e n t . 

Il a p p a r a î t r a i t q u e la r e q u é r a n t e ne s o u h a i t e pas en fait m e n e r u n e vie 

i t i n é r a n t e . Elle a h a b i t é su r le site en c a u s e de 1986 à 1990 puis de 1992 

j u s q u ' à la p r o c é d u r e en cou r s . Le cas d ' e spèce ne p o r t e donc pas 

d i r e c t e m e n t su r le m o d e de vie i t i n é r a n t t r a d i t i o n n e l des T s i g a n e s . 

106. Il es t év iden t q u e d e s p e r s o n n e s fa isant l 'objet d ' u n e mise e n 

d e m e u r e on t en p r inc ipe la poss ibi l i té , p le ine et é q u i t a b l e , de s o u m e t t r e 

aux i n s p e c t e u r s de l ' a m é n a g e m e n t tou t é l é m e n t qu ' e l l e s c o n s i d è r e n t 

c o m m e p e r t i n e n t p o u r l eu r cause , n o t a m m e n t l eu r s i t u a t i o n p e r s o n n e l l e , 

financière et a u t r e , ainsi ciue l eu r avis su r le c a r a c t è r e a c c e p t a b l e ou non 

des si tes de r e m p l a c e m e n t et le dé la i néces sa i r e p o u r t r o u v e r u n a u t r e si te 

convenab l e . La r e q u é r a n t e a e n p r a t i q u e bénéf ic ié de c e t t e poss ib i l i té . 

107. La C o u r r a p p e l l e q u e la r e q u é r a n t e s 'est i n s t a l l é e su r son t e r r a i n 

d a n s ses c a r a v a n e s sans o b t e n i r au p r é a l a b l e le p e r m i s d ' a m é n a g e m e n t 

qu ' e l l e savai t n é c e s s a i r e p o u r q u e c e t t e o c c u p a t i o n fût l éga le . 

C o n f o r m é m e n t aux p r o c é d u r e s app l i cab l e s , les r e c o u r s f o r m é s p a r 

l ' i n t é r e s sée c o n t r e le refus d u p e r m i s d ' a m é n a g e m e n t et les m i s e s en 

d e m e u r e on t é t é e x a m i n é s a u cour s de d e u x e n q u ê t e s p u b l i q u e s m e n é e s 

p a r des i n s p e c t e u r s , qu i sont d e s e x p e r t s i n d é p e n d a n t s . D a n s les d e u x cas , 

les i n s p e c t e u r s se sont r e n d u s sur le s i te e t on t é t u d i é les obse rva t i ons de 

la r e q u é r a n t e . C o m m e en t é m o i g n e la p r o l o n g a t i o n du dé la i acco rdé p o u r 

o b t e m p é r e r ( p a r a g r a p h e 47 du r a p p o r t de l ' i n spec teu r , r ep r i s au 

p a r a g r a p h e 17 c i -dessus) , les a r g u m e n t s qu ' e l l e a a v a n c é s on t é t é d a n s 

u n e c e r t a i n e m e s u r e pr is en c o m p t e . 

108. Le p r e m i e r i n s p e c t e u r t in t c o m p t e de la s i t ua t i on du s i te , d a n s la 

c e i n t u r e v e r t e m é t r o p o l i t a i n e , et e s t i m a q u e les cons idé ra t ions 

d ' a m é n a g e m e n t , t a n t n a t i o n a l e s q u e locales , l ' e m p o r t a i e n t su r les besoins 

de la r e q u é r a n t e ( p a r a g r a p h e 14 c i -dessus) . Le second i n s p e c t e u r t r ouva 

q u e l 'u t i l i sa t ion du t e r r a i n p o u r y s t a t i o n n e r des c a r a v a n e s se ra i t 

g r a v e m e n t p ré jud ic iab le à l ' e n v i r o n n e m e n t et « g â t e r a i t s é r i e u s e m e n t le 

c a r a c t è r e c a l m e et r u r a l du s i t e» , qu i se t rouva i t à la fois d a n s la c e i n t u r e 

v e r t e et d a n s u n e zone de h a u t e va l eu r paysagè re ( p a r a g r a p h e 37 du 

r a p p o r t , r ep r i s au p a r a g r a p h e 17 c i -dessus) . Il conc lu t q u e l ' a m é n a g e m e n t 

du site s ape ra i t l 'objectif d e la c e i n t u r e v e r t e , qu i vise à p r o t é g e r la 

c a m p a g n e de t o u t e a t t e i n t e . Selon lui, les a r g u m e n t s d e la r e q u é r a n t e ne 

jus t i f i a i en t pas de pas se r o u t r e u n i n t é r ê t auss i i m p o r t a n t . 

109. Les a r g u m e n t s de la r e q u é r a n t e on t é té pr is en c o n s i d é r a t i o n , en 

ce qu i c o n c e r n e t a n t ses t r a v a u x su r le t e r r a i n - n e t t o y a g e et p l a n t a t i o n s -

q u e ses diff icultés p o u r t r o u v e r d ' a u t r e s s i tes d a n s la région . C e p e n d a n t , 

les d e u x i n s p e c t e u r s on t mis ces f ac teu r s en b a l a n c e avec l ' i n t é rê t g é n é r a l 
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q u e r e p r é s e n t e la p r o t e c t i o n du c a r a c t è r e r u r a l d u paysage et on t conclu à 

la p r é p o n d é r a n c e de ce d e r n i e r . 

110. Il ressor t c l a i r e m e n t des r a p p o r t s des i n spec t eu r s ( p a r a g r a p h e s 14 

et 17 ci-dessus) qu ' i l exis ta i t d e pu i s san t e s ra i sons , ayan t t r a i t à 

l ' e n v i r o n n e m e n t , pour é t aye r le refus du p e r m i s d ' a m é n a g e m e n t et q u e la 

s i t ua t ion pe r sonne l l e de la r e q u é r a n t e a é té pr i se en c o m p t e d a n s le 

p rocessus décis ionnel . La C o u r re lève auss i q u e la r e q u é r a n t e pouvai t faire 

appe l à \aHigh Court d a n s la m e s u r e où elle e s t ima i t q u e les i n spec t eu r s , ou 

le m i n i s t r e , n ' ava ien t pas pr is en cons idé ra t ion un é l é m e n t p e r t i n e n t ou 

ava ien t fondé la décis ion con t e s t ée su r des fac teurs non p e r t i n e n t s . 

111. L a C o u r observe qu ' i l a é t é a d m i s a u cours d e s p r o c é d u r e s 

d ' a m é n a g e m e n t qu ' i l n ' ex i s t a i t p a s de s i tes v a c a n t s où la r e q u é r a n t e 

a u r a i t pu a l ler s ' i n s t a l l e r d a n s l ' i m m é d i a t , q u e ce soit d a n s le d i s t r i c t ou 

d a n s le c o m t é en g é n é r a l . Le G o u v e r n e m e n t a i nd iqué qu ' i l y avai t 

d ' a u t r e s s i tes d a n s le c o m t é et q u e la r e q u é r a n t e é ta i t l ibre d ' e n c h e r c h e r 

u n en d e h o r s de ce d e r n i e r . B ien q u e les s t a t i s t i q u e s a t t e s t e n t d ' u n 

m a n q u e de s i tes g é r é s p a r les a u t o r i t é s locales p o u r les T s i g a n e s d a n s 

l ' e n s e m b l e du pays , on p e u t c o n s t a t e r q u e de n o m b r e u s e s famil les 

t s i g a n e s m è n e n t tou jours u n e vie i t i n é r a n t e sans r e c o u r i r a u x s i tes 

officiels e t il ne fait pas de d o u t e q u e des e m p l a c e m e n t s se l i bè ren t 

p é r i o d i q u e m e n t su r ces s i tes . 

112. D e p lus , pu i squ ' i l ex is te b e a u c o u p de s i tes c a r a v a n i e r s bénéf ic ian t 

d ' u n p e r m i s d ' a m é n a g e m e n t , la q u e s t i o n de savoir si d e s s i tes a p p r o p r i é s 

é t a i e n t d i spon ib les p o u r la r e q u é r a n t e p e n d a n t le long dé la i de g râce qu i 

lui fut acco rdé d é p e n d de ce q u e l 'on e n t e n d p a r s i te a p p r o p r i é . A ce t 

é g a r d , le coût d ' u n s i te p a r r a p p o r t aux avoirs de la r e q u é r a n t e , a insi q u e 

la s i t u a t i o n du s i te c o m p a r é e avec les s o u h a i t s de celle-ci sont des f ac t eu r s 

à l ' év idence p e r t i n e n t s . E t a n t d o n n é q u e seu le la r e q u é r a n t e sa i t c o m b i e n 

elle pos sède , que l s sont les d é p e n s e s a u x q u e l l e s elle doi t faire face et les 

c r i t è r e s g é o g r a p h i q u e s qu ' e l l e cons idè re c o m m e es sen t i e l s , et p o u r q u o i , 

c 'es t à elle qu ' i l a p p a r t i e n t d ' a p p o r t e r des é l é m e n t s de p r e u v e à ce suje t . 

O r elle n ' a soumis à la C o u r a u c u n r e n s e i g n e m e n t q u a n t à sa s i t u a t i o n 

f inanc iè re , q u a n t a u x q u a l i t é s q u e doi t p r é s e n t e r u n t e r r a i n p o u r qu ' e l l e 

le c o n s i d è r e c o m m e b ien s i tué ou e n c o r e q u a n t a u x r e c h e r c h e s qu ' e l l e a 

m e n é e s p o u r t r o u v e r u n a u t r e s i te . 

113. La C o u r n ' es t donc pas conva incue qu ' i l n ' ex i s te pas d ' a u t r e solut ion 

p o u r la r e q u é r a n t e q u e de c o n t i n u e r d 'occuper u n t e r r a i n sans p e r m i s 

d ' a m é n a g e m e n t d a n s la c e i n t u r e ve r t e . C o m m e ind iqué d a n s l ' a r rê t Buckley, 

l 'ar t icle 8 ne va pas n é c e s s a i r e m e n t j u s q u ' à p e r m e t t r e aux p ré fé rences 

individuel les e n m a t i è r e de r é s idence de l ' e m p o r t e r sur l ' in térê t géné ra l 

( a r r ê t p réc i t é , p . 1294, § 81) . Si les difficultés de la r e q u é r a n t e décou len t 

d ' u n m a n q u e d ' a r g e n t , a lors elle se t rouve d a n s la m ê m e s i tua t ion 

r e g r e t t a b l e q u e b e a u c o u p d ' a u t r e s p e r s o n n e s qu i ne p e u v e n t se p e r m e t t r e 

de c o n t i n u e r à h a b i t e r d a n s des l ieux ou des ma i sons qu i leur p la isent . 
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1 14. D a n s ces cond i t i ons , la C o u r e s t i m e qu ' i l a é té t e n u c o m p t e 

c o m m e il conv ien t de la s i t ua t i on difficile de la r e q u é r a n t e t a n t d a n s le 

c a d r e r é g l e m e n t a i r e , qu i prévoyai t des g a r a n t i e s p r o c é d u r a l e s a d é q u a t e s 

p o u r p r o t é g e r ses i n t é r ê t s a u t i t r e de l ' a r t ic le 8, q u e de la p a r t des 

a u t o r i t é s r e s p o n s a b l e s de l ' a m é n a g e m e n t d a n s l ' exerc ice de l e u r pouvoir 

d i s c r é t i o n n a i r e en ce qu i c o n c e r n e les c i r c o n s t a n c e s p r o p r e s à son cas . 

Lesd i t e s a u t o r i t é s on t pr is l eu r s déc is ions au t e r m e d ' u n exerc ice de mise 

en b a l a n c e des d ivers i n t é r ê t s c o n c u r r e n t s en p r é s e n c e . Il n ' a p p a r t i e n t pas 

à la C o u r d e s ' é r iger en j u r i d i c t i o n d ' a p p e l et de s t a t u e r su r le fond d e ces 

déc is ions , qu i se sont a p p u y é e s sur d e s mot i f s p e r t i n e n t s et suff isants , aux 

fins de l ' a r t ic le 8, p o u r j u s t i f i e r les i n g é r e n c e s d a n s les d r o i t s r e c o n n u s à la 

r e q u é r a n t e . 

1 15. Les cons idé ra t i ons d ' o r d r e h u m a n i t a i r e qu i a u r a i e n t p u mi l i t e r en 

faveur d ' u n e issue d i f fé ren te p o u r la p r o c é d u r e i n t e r n e n e s a u r a i e n t 

ê t r e u t i l i sées p a r la C o u r p o u r fonder u n e conclus ion qu i é q u i v a u d r a i t 

à s o u s t r a i r e la r e q u é r a n t e au c h a m p d ' app l i ca t i on de la légis la t ion 

n a t i o n a l e en m a t i è r e d ' a m é n a g e m e n t et à obl iger les g o u v e r n e m e n t s à 

vei l ler à ce q u e c h a q u e famil le t s igane dispose d ' u n h é b e r g e m e n t a d a p t é 

à ses beso ins . E n o u t r e , eu é g a r d a u x c i r cons t ances de l ' e spèce , les 

c o n s é q u e n c e s de ces décis ions ne s a u r a i e n t pa s se r p o u r d i s p r o p o r t i o n n é e s 

au bu t l ég i t ime poursu iv i . 

116. En bref, il n 'y a pas eu v iola t ion de l 'a r t ic le 8 d e la C o n v e n t i o n . 

II. S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 1 D U 

P R O T O C O L E № 1 

117. La r e q u é r a n t e a f f i rme avoir é t é pr ivée d u dro i t de vivre en paix 

su r son t e r r a i n e t avoir subi a insi u n e a t t e i n t e a u d ro i t au r e spec t d e ses 

b iens , au m é p r i s de l ' a r t ic le 1 du Pro toco le n" 1, a ins i l ibe l l é : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas atteinte au droit que possèdent les Etats 

de mettre en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l'intérêt général ou pour assurer le paiement des impôts ou 

d'autres contributions ou des amendes.» 

118. L a r e q u é r a n t e fait va loi r q u e , en dép i t de la l a t i t u d e c e r t e s g r a n d e 

la issée a u x d é c i d e u r s n a t i o n a u x en m a t i è r e d ' a m é n a g e m e n t , ses i n t é r ê t s 

et ceux d e la soc ié té en g é n é r a l n ' on t pas é t é pesés é q u i t a b l e m e n t . Selon 

el le , le fait qu ' e l l e se soit i n s t a l l ée s u r son t e r r a i n s a n s p e r m i s p r é a l a b l e 

n ' e n t r e pas en ligne de c o m p t e et les conc lus ions des i n s p e c t e u r s de 

l ' a m é n a g e m e n t au sujet d e l'effet de ses c a r a v a n e s su r la b e a u t é du 

paysage n ' é t a i e n t pas t e l l e m e n t s ignif icat ives si on les r ep lace d a n s le 
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c a d r e d e la po l i t i que qu i rég i ssa i t l eurs déc i s ions . Si tou te fo is la C o u r 

conc lua i t à la v io la t ion de l ' a r t ic le 8, elle a d m e t t r a i t q u ' a u c u n e q u e s t i o n 

d i s t i nc t e ne se pose sous l ' ang le de ce t t e d i spos i t ion . 

119. Le G o u v e r n e m e n t , qu i se ral l ie au po in t de vue de la m a j o r i t é de 

la C o m m i s s i o n , s o u t i e n t q u ' u n ju s t e équ i l i b re a é t é m é n a g é e n t r e l ' i n t é rê t 

p a r t i c u l i e r et l ' i n t é r ê t g é n é r a l , c o m p t e t e n u n o t a m m e n t d u fait q u e la 

r e q u é r a n t e occupe son t e r r a i n en in f rac t ion à la l ég i s la t ion su r 

l ' u r b a n i s m e et des c o n s t a t s des i n s p e c t e u r s de l ' a m é n a g e m e n t re la t i f s à 

l ' impac t n é g a t i f de son in s t a l l a t i on . 

120. P o u r les r a i sons dé jà exposées au t i t r e de l ' a r t ic le 8 de la 

C o n v e n t i o n , la C o u r conc lu t q u e l ' i ngé rence a l l éguée d a n s le d ro i t de la 

r e q u é r a n t e au r e spec t de ses b iens é t a i t p r o p o r t i o n n é e et re f lé ta i t u n j u s t e 

équ i l i b re c o n f o r m é m e n t aux ex igences d e l 'a r t ic le 1 du Pro toco le n" 1. Il 

n 'y a d o n c pas eu v io la t ion cle c e t t e d i spos i t ion . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 6 DE LA 

C O N V E N T I O N 

121. I n v o q u a n t l ' a r t ic le 6 de la C o n v e n t i o n , la r e q u é r a n t e se p la in t d e 

n ' avo i r p a s eu accès à u n t r i b u n a l p o u r faire s t a t u e r a u fond sur son gr ie f 

scion l eque l elle a u r a i t dû ê t r e a u t o r i s é e à o c c u p e r son t e r r a i n . L ' a r t i c le 6 

d i spose en ses p a s s a g e s p e r t i n e n t s : 

«1. Toute personne a droit à ee (pie sa cause soit entendue équitablemcnl, 
publiquement et dans un délai raisonnable, par un tribunal indépendant et impartial, 
établi par la loi, qui décidera (...) des contestations sur ses droits et obligations de 
caractère civil (...)» 

122. D e l 'avis de la r e q u é r a n t e , la j u r i s p r u d e n c e de la C o u r ne p e r m e t 

pas de d i r e de m a n i è r e g é n é r a l e q u e le dro i t de r e c o u r s à la High Court su r 

des po in t s de d ro i t r e n d les p r o c é d u r e s d ' a m é n a g e m e n t con fo rmes à 

l ' a r t ic le 6. L ' a r r ê t Bryan ( p réc i t é , pp . 17-18, §§ 44-47) a u r a i t é t é p r o n o n c é 

en fonct ion des c i r c o n s t a n c e s p r o p r e s à c e t t e affaire . Elle r appe l l e 

n o t a m m e n t q u e la High Court ne r é e x a m i n e pas les faits . C e t t e 

ju r id ic t ion ne peu t non p lus c o n n a î t r e d ' u n gr ief selon leque l un 

i n s p e c t e u r de l ' a m é n a g e m e n t a acco rdé t r o p peu de poids au beso in 

d ' u n e famil le t s i g a n e de c o n t i n u e r à m e n e r son style de vie su r son 

t e r r a i n , s'il n ' a pas e x p r e s s é m e n t é c a r t é ce fac teur en le c o n s i d é r a n t 

c o m m e d é p o u r v u de p e r t i n e n c e . La r e q u é r a n t e s o u t i e n t en o u t r e q u ' u n 

con t rô l e qu i ne p r e n d pas en c o m p t e la p r o p o r t i o n n a l i t é d ' u n e m e s u r e ne 

s a u r a i t sa t i s fa i re a u x ex igences de l 'a r t ic le 6 (voir, mutatis mu tandis, les 

conc lus ions de la C o u r q u a n t à l ' a r t ic le 13 d a n s l ' a r rê t Smith et Grady 

c. Royaume-Uni, n"" 33985/96 et 33986/96 , §§ 135-138, C E D H 1999-VI). 

123. Le G o u v e r n e m e n t , qu i se ral l ie à l 'avis de la ma jo r i t é d e la 

C o m m i s s i o n , cons idè re q u ' à la l u m i è r e de l ' a r r ê t Bryan ( p r é c i t é ) , la 
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p o r t é e du c o n t r ô l e a u q u e l p r o c è d e la High Court en ce qui c o n c e r n e les 

déc is ions d ' a m é n a g e m e n t r é p o n d a u x ex igences de l 'a r t ic le 6, m ê m e si 

c e t t e j u r i d i c t i o n ne r é e x a m i n e pas les fa i ts . 

124. L a C o u r r a p p e l l e avoir d é c l a r é d a n s l ' a r r ê t Bryan ( p r éc i t é , 

pp . 14-18, §§ 34-47) q u e , d a n s le d o m a i n e spécia l isé de la lég is la t ion sur 

l ' u r b a n i s m e , l ' a r t ic le 6 de la C o n v e n t i o n n ' ex ige pas n é c e s s a i r e m e n t un 

r é e x a m e n comple t des fai ts . En l ' e spèce , elle j u g e q u e la p o r t é e du 

con t rô l e a u q u e l p r o c è d e la High Court, don t la r e q u é r a n t e pouva i t se 

p réva lo i r a p r è s u n e p r o c é d u r e p u b l i q u e m e n é e p a r u n i n s p e c t e u r , est 

suff isante a u x fins de l ' a r t ic le 6 § 1. E n effet, elle p e r m e t d e c o n t e s t e r 

u n e décis ion au mo t i f q u e celle-ci é t a i t a r b i t r a i r e ou i r r a t i o n n e l l e , n ' é t a i t 

é t a y é e p a r a u c u n e p r e u v e ou se fondai t su r des é l é m e n t s é t r a n g e r s à 

l 'affaire ou encore nég l igea i t des f a c t e u r s p e r t i n e n t s . C e t t e p r o c é d u r e 

p e u t ê t r e cons idé r ée c o m m e offrant un con t rô l e ju r id i c t ionne l a d é q u a t 

des déc is ions a d m i n i s t r a t i v e s en c a u s e . 

125. P a r t a n t , il n 'y a p a s eu en l ' espèce v io la t ion de l ' a r t ic le 6 § 1 de la 

C o n v e n t i o n . 

IV. SUR LA V I O L A T I O N A L L E G U E E DE L ' A R T I C L E 14 D E LA 

C O N V E N T I O N 

126. La r e q u é r a n t e se p l a in t d 'avoi r fait l 'objet d ' u n e d i s c r i m i n a t i o n 

fondée su r sa cond i t ion d e T s i g a n e , au m é p r i s de l ' a r t ic le 14 d e la 

C o n v e n t i o n , qu i d i spose : 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l'appartenance à une minorité nationale, la fortune, la naissance ou toute 

autre situation. » 

127. Elle sou t i en t q u e le sys t ème j u r i d i q u e ne t i en t pas c o m p t e du m o d e 

de vie t r ad i t i onne l des T s i g a n e s , puisqu ' i l les t r a i t e de la m ê m e m a n i è r e q u e 

la ma jo r i t é de la popu la t ion , voire les d é s a v a n t a g e p a r r a p p o r t à la 

popu la t ion en géné ra l , ce qu i cons t i tue u n e d i sc r imina t ion d a n s l 'exercice 

p a r elle des d ro i t s g a r a n t i s p a r la C o n v e n t i o n , fondée su r sa condi t ion de 

m e m b r e d ' u n e m i n o r i t é e t h n i q u e . P a r e x e m p l e , seuls les T s i g a n e s fe ra ien t 

l 'objet d ' un t r a i t e m e n t spécial de p a r la pol i t ique selon laque l le les s i tes 

t s iganes sont i n a d é q u a t s d a n s c e r t a i n e s z o n e s ; c o n t r a i r e m e n t aux 

p e r s o n n e s s é d e n t a i r e s , ils ne bénéf ic ie ra ien t pas d ' une éva lua t ion 

s y s t é m a t i q u e de leurs besoins ni des capac i t é s d 'accuei l c o r r e s p o n d a n t e s . 

D e p lus , l eur a p p l i q u e r les lois et po l i t iques g é n é r a l e s ne t i end ra i t pas 

c o m p t e de leurs besoins pa r t i cu l i e r s , qu i décou len t de leur t r ad i t i on qui 

consis te à vivre et voyager d a n s des c a r a v a n e s . Elle s ' appu ie n o t a m m e n t 

su r la Conven t ion -cad re p o u r la p ro t ec t i on des m i n o r i t é s na t iona le s pour 
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faire valoir que le R o y a u m e - U n i est d a n s l 'obl igat ion d ' a d o p t e r des m e s u r e s 

en vue d ' a s s u r e r u n e égal i té t o t a l e e t réel le aux T s i g a n e s . 

128. Le G o u v e r n e m e n t , se ra l l i an t à l 'avis de la ma jo r i t é de la 

C o m m i s s i o n , c o n s i d è r e q u e , si d i f férence d e t r a i t e m e n t il y a eu , elle 

pour su iva i t des b u t s l é g i t i m e s , l eu r é ta i t p r o p o r t i o n n é e et se jus t i f i a i t en 

l ' espèce p a r d e s mot i f s r a i s o n n a b l e s et object i fs . 

129. Eu é g a r d à sa conc lus ion sous l ' angle de l 'a r t ic le 8 d e la 

C o n v e n t i o n , se lon l aque l le l ' i ngé rence d a n s les d ro i t s de la r e q u é r a n t e 

é t a i t p r o p o r t i o n n é e au bu t l ég i t ime q u e c o n s t i t u e la p r o t e c t i o n d e 

l ' e n v i r o n n e m e n t , la C o u r conc lu t à l ' absence d e d i s c r i m i n a t i o n c o n t r a i r e 

à l ' a r t ic le 14 de la C o n v e n t i o n . Il peu t y avoir d i s c r i m i n a t i o n l o r s q u e , 

s a n s ju s t i f i ca t ion object ive et r a i s o n n a b l e , les E t a t s n ' a p p l i q u e n t p a s 

un t r a i t e m e n t d i f fé ren t à des p e r s o n n e s d o n t les s i t u a t i o n s son t 

s e n s i b l e m e n t d i f f é ren tes ( a r r ê t Thlimmenos c. Grèce [ G C ] , n" 34369 /97 , 

§ 44 , C E D H 2000- IV) . Tou te fo i s , d a n s les c i r c o n s t a n c e s d e l ' e spèce , la 

C o u r ne c o n s t a t e pas q u e les m e s u r e s p r i ses c o n t r e la r e q u é r a n t e é t a i e n t 

d é n u é e s d e jus t i f ica t ion object ive e t r a i s o n n a b l e . 

130. D è s lors , il n 'y a pas eu en l ' espèce v io la t ion de l ' a r t ic le 14 de la 

C o n v e n t i o n . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r dix voix c o n t r e s ep t , qu ' i l n 'y a pas eu v io la t ion de l 'ar t ic le 8 de 

la C o n v e n t i o n ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a p a s eu v io la t ion de l ' a r t ic le 1 du Pro toco le 

n" 1 ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu v io la t ion de l ' a r t ic le 6 de la 

C o n v e n t i o n ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu v io la t ion de l ' a r t ic le 14 de la 

C o n v e n t i o n . 

Fai t en f rançais et en ang la i s , pu i s p r o n o n c é en a u d i e n c e p u b l i q u e au 

Pa la i s des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 18 j a n v i e r 2 0 0 1 . 

Luz ius WI I .DHABER 

P r é s i d e n t 

M i c h e l e DE SALVIA 

Greff ier 
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Au p r é s e n t a r r ê t se t r ouve joint , c o n f o r m é m e n t a u x a r t i c les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l ' exposé des op in ions s é p a r é e s 

s u i v a n t e s : 

- op in ion d i s s i den t e c o m m u n e à M. P a s t o r R i d r u e j o , M . Bone l lo , 

M""' T u l k e n s , M""' S t r â z n i c k â , M. L o r e n z e n , M . F i s chbach et 

M. C a s a d e v a l l ; 

- op in ion s é p a r é e de M. Bonel lo . 

L .W. 

M. de S. 
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OPINION DISSIDENTE COMMUNE 
À M. PASTOR RIDRUEJO, M. BONELLO, M1"" TULKENS, 

M""' STRAZNICKA, M. LORENZEN, M. FISCHBACH 
ET M. CASADEVALL, JUGES 

(Traduction) 

1. N o u s s o m m e s a u r e g r e t d e ne pouvoi r nous ra l l i e r à l 'avis de la 

m a j o r i t é selon l eque l il n 'y a pas eu v io la t ion de l ' a r t ic le 8 en l ' espèce . Il 

s 'agit de l 'une des c inq affaires p o r t é e s d e v a n t la C o u r c o n c e r n a n t les 

p r o b l è m e s q u e r e n c o n t r e n t les T s i g a n e s au R o y a u m e - U n i . D ' a u t r e s 

a t t e n d e n t d ' ê t r e e x a m i n é e s . T o u t e s m o n t r e n t u n g r o u p e v u l n é r a b l e de la 

soc ié té e n b u t t e à d e s diff icultés et à des p re s s ions . M ê m e si l 'affaire 

Buckley c. Royaume-Uni ( a r r ê t du 25 s e p t e m b r e 1996, Recueil des arrêts et 

décisions 1996-IV), conc lue p a r u n c o n s t a t de non-v io la t ion , c o n s t i t u e u n 

p r é c é d e n t s ' ag i s san t d e griefs p o r t a n t s u r des m e s u r e s d ' a m é n a g e m e n t 

et d ' e x é c u t i o n i m p o s é e s à u n e famil le t s i g a n e o c c u p a n t son p r o p r e 

t e r r a i n sans p e r m i s d ' a m é n a g e m e n t , nous e s t i m o n s q u e ce la ne lie pas la 

C o u r , d o n t la t â c h e est avan t t o u t de m e t t r e en œ u v r e le s y s t è m e de 

p r o t e c t i o n des d r o i t s de l ' h o m m e i n s t a u r é p a r la C o n v e n t i o n . N o u s 

devons ê t r e a t t e n t i f s à l ' évolu t ion de la s i t u a t i o n d a n s les E t a t s 

c o n t r a c t a n t s et r e c o n n a î t r e le c o n s e n s u s suscep t ib le de se faire j o u r en 

E u r o p e q u a n t a u x n o r m e s à a t t e i n d r e . N o u s re levons q u e l 'affaire Buckley 

a é t é t r a n c h é e il y a q u a t r e a n s p a r u n e c h a m b r e de la C o u r a v a n t l ' e n t r é e 

e n v i g u e u r du P ro toco le n" 1 1 et q u e celle-ci avai t conclu p a r six voix 

c o n t r e t ro is à la non-v io la t ion . L a p r é s e n t e C o u r , c o n s t i t u é e en u n e 

G r a n d e C h a m b r e de d ix-sept j u g e s , a le devoi r de rév i se r l ' app roche 

suivie d a n s l 'affaire Buckley à la l u m i è r e des c i r c o n s t a n c e s ac tue l l e s et des 

a r g u m e n t s p r é s e n t é s p a r les p a r t i e s e t , si néce s sa i r e , d ' a d a p t e r c e t t e 

a p p r o c h e afin de con fé re r u n e p o r t é e p r a t i q u e a u x d ro i t s consac ré s p a r la 

C o n v e n t i o n . 

2. N o u s p a r t a g e o n s l 'avis de la m a j o r i t é q u a n t à la p o r t é des d ro i t s 

g a r a n t i s p a r l ' a r t ic le 8 qu i sont en j e u en l ' e spèce ( p a r a g r a p h e s 73-74 de 

l ' a r r ê t ) . Le m o d e p r o p r e se lon l e q u e l la r e q u é r a n t e ex e r ce son dro i t au 

r e spec t de sa vie p r ivée et famil ia le et de son domic i l e appe l l e la 

p r o t e c t i o n de c e t t e d i spos i t ion . Nous a d m e t t o n s é g a l e m e n t avec la 

m a j o r i t é qu ' i l y a eu i n g é r e n c e d a n s l ' exerc ice p a r la r e q u é r a n t e des 

d r o i t s é n o n c é s à l ' a r t ic le 8 de la C o n v e n t i o n . N o u s r a p p e l o n s c e p e n d a n t 

q u e , si l ' a r t ic le 8 t e n d p o u r l ' e ssen t ie l à p r é m u n i r l ' individu c o n t r e des 

i n g é r e n c e s a r b i t r a i r e s des pouvoi r s publ ics , il p e u t e n g e n d r e r , de 

su rc ro î t , d e s ob l iga t ions posi t ives i n h é r e n t e s à u n « r e s p e c t » effectif de la 

vie pr ivée et fami l ia le et du domic i l e . La f ron t i è re e n t r e les ob l iga t ions 
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posi t ives et les ob l iga t ions néga t i ve s d e l 'E ta t ne se p r ê t e pas à une 

déf in i t ion p r é c i s e ; d a n s c e r t a i n s cas pa r t i cu l i e r s , c o m m e l ' espèce , il p e u t 

m ê m e y avoir c h e v a u c h e m e n t . Les p r i n c i p e s app l i cab le s sont n é a n m o i n s 

c o m p a r a b l e s . A ce d o u b l e t i t r e , il faut t e n i r c o m p t e du j u s t e équ i l i b r e à 

m é n a g e r e n t r e les i n t é r ê t s c o n c u r r e n t s de l ' individu et de la soc ié té d a n s 

son e n s e m b l e ; de m ê m e , l 'E ta t j ou i t d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n 

(voir, p a r m i d ' a u t r e s , l ' a r r ê t Kroon et autres c. Pays-Bas du 27 oc tob re 1994, 

sér ie A n" 297-C, p . 56, § 3 1 , et l 'affaire Marzari c. Italie ( d é c ) , n" 36448/97 , 

4 m a i 1999, non p u b l i é e ) . S'il n 'es t donc p a s i n o p p o r t u n d ' é t u d i e r l'effet 

des m e s u r e s t o u c h a n t la r e q u é r a n t e sous l ' angle du p a r a g r a p h e 2 de 

l 'a r t ic le 8 de la C o n v e n t i o n , n o u s e s t i m o n s q u e cet e x a m e n doi t p r e n d r e 

en c o m p t e la possibi l i té q u e des ob l iga t ions posi t ives ex i s t en t et le r i sque 

q u e , p a r l e u r inac t ion , les a u t o r i t é s nég l igen t de r e s p e c t e r l ' équ i l ib re 

e n t r e les i n t é r ê t s indiv iduels des T s i g a n e s et c eux de la c o m m u n a u t é . 

3 . N o t r e p r inc ipa l point d e désacco rd avec la m a j o r i t é rés ide d a n s son 

a f f i rma t ion se lon l aque l l e l ' i ngé rence é t a i t « n é c e s s a i r e d a n s u n e soc ié té 

d é m o c r a t i q u e » . N o u s a d m e t t o n s q u e la C o u r n ' es t pas à m ê m e 

d ' e x a m i n e r les ob jec t ions qu i , en m a t i è r e d ' a m é n a g e m e n t , s ' é lèvent 

c o n t r e u n e u t i l i sa t ion d o n n é e d ' u n s i te ( p a r a g r a p h e 92 de l ' a r r ê t ) . La 

C o u r a dé j à c o n s t a t é q u e l ' a m é n a g e m e n t u r b a i n et r u r a l implique 

l 'exerc ice d ' u n pouvoir d i s c r é t i o n n a i r e d ' a p p r é c i a t i o n p o u r m e t t r e e n 

p r a t i q u e les po l i t iques a d o p t é e s d a n s l ' i n t é r ê t d e la c o m m u n a u t é ( a r r ê t s 

Buckley p r é c i t é , p . 1292, § 75, et Bryan c. Royaume-Uni du 22 n o v e m b r e 1995, 

sér ie A n" 335-A, p. 18, § 47 ) . D e fait, il ne nous a p p a r t i e n t pas de 

s u b s t i t u e r n o t r e p r o p r e poin t de vue à celui des a u t o r i t é s locales s u r ce 

q u e sera i t la m e i l l e u r e po l i t ique en m a t i è r e d ' a m é n a g e m e n t ou la 

m e s u r e indiv iduel le la plus a d é q u a t e d a n s des affaires qu i ont t r a i t à ce 

d o m a i n e et qu i m e t t e n t e n j e u u n e m u l t i t u d e de f a c t e u r s . 

L a C o u r d é c l a r e d a n s l ' a r r ê t Buckley ( p r é c i t é , p . 1292, § 75) q u e les 

a u t o r i t é s n a t i o n a l e s , p o u r les ra i sons c i -dessus , j o u i s s e n t en p r inc ipe 

d ' u n e m a r g e d ' a p p r é c i a t i o n é t e n d u e q u a n t au choix et à l ' app l i ca t ion de 

po l i t iques d ' a m é n a g e m e n t foncier . Se lon nous , c e t t e a f f i rma t ion ne 

s a u r a i t c e p e n d a n t s ' a p p l i q u e r a u t o m a t i q u e m e n t à t o u t e affaire qu i se 

r a p p o r t e au d o m a i n e de l ' u r b a n i s m e . La C o n v e n t i o n doit tou jours 

s ' i n t e r p r é t e r et s ' a p p l i q u e r à la l u m i è r e des cond i t i ons ac tue l l e s ( a r r ê t 

Cossey c. Royaume-Uni du 27 s e p t e m b r e 1990, sér ie A n" 184, p . 17, § 42) . 

O r u n c o n s e n s u s se fait j o u r a u se in des E t a t s m e m b r e s du Conse i l de 

l 'Eu rope p o u r r e c o n n a î t r e les beso ins p a r t i c u l i e r s d e s m i n o r i t é s et 

l 'obl iga t ion de p r o t é g e r l e u r s é c u r i t é , l e u r i d e n t i t é et l eur m o d e d e vie 

(voir les p a r a g r a p h e s 55-67 d e l ' a r r ê t et n o t a m m e n t la Conven t ion-cadre , 

p o u r la p r o t e c t i o n des m i n o r i t é s n a t i o n a l e s ) , en vue n o n s e u l e m e n t de 

d é f e n d r e les i n t é r ê t s d e s m i n o r i t é s e l l e s - m ê m e s m a i s auss i d e p r é s e r v e r 

la d ive r s i t é c u l t u r e l l e , béné f ique à la société d a n s son e n s e m b l e . 

Les E t a t s c o n t r a c t a n t s s ' a cco rden t n o t a m m e n t à r e c o n n a î t r e cpte la 
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p r o t e c t i o n des d ro i t s des m i n o r i t é s , te l les q u e les T s i g a n e s , l eur i m p o s e 

n o n s e u l e m e n t d e s ' a b s t e n i r d ' a d o p t e r d e s po l i t i ques ou d e s p r a t i q u e s 

d i s c r i m i n a t o i r e s e n v e r s ces m i n o r i t é s , m a i s auss i , si n é c e s s a i r e , d e 

p r e n d r e des m e s u r e s posi t ives p o u r a m é l i o r e r l eu r s i t u a t i o n , p a r e x e m p l e 

a u m o y e n de la lég is la t ion ou de p r o g r a m m e s spéc i f iques . N o u s ne 

s a u r i o n s donc d i r e c o m m e la m a j o r i t é q u e ce c o n s e n s u s n 'es t pas 

s u f f i s a m m e n t conc re t ni conc lu r e avec elle q u ' e n ra i son de la c o m p l e x i t é 

d e s i n t é r ê t s e n j e u le rôle de la C o u r se b o r n e s t r i c t e m e n t à e x e r c e r u n 

con t rô l e ( p a r a g r a p h e s 93-94) . A n o t r e avis, ce la ne r e n d pas c o m p t e des 

beso ins c l a i r e m e n t r e c o n n u s des T s i g a n e s - se voir p r o t é g é s d a n s 

l ' exerc ice effectif de l eu r s d ro i t s — et p e r p é t u e leur v u l n é r a b i l i t é d u e a u 

fait qu ' i l s f o r m e n t u n e m i n o r i t é don t les beso ins et les v a l e u r s d i f fè ren t 

d e ceux du r e s t e de la soc ié té . L ' i m p a c t des m e s u r e s d ' a m é n a g e m e n t 

foncier et d ' e x é c u t i o n su r l ' exerc ice p a r u n e T s i g a n e de son dro i t a u 

r e spec t de sa vie pr ivée et fami l ia le et de son domic i le va donc a u - d e l à 

des p r é o c c u p a t i o n s l iées à l ' e n v i r o n n e m e n t . C o m p t e t e n u de la g r a v i t é 

p o t e n t i e l l e d ' u n e i n g é r e n c e qu i i n t e rd i t à u n e T s i g a n e d e c o n t i n u e r à 

su ivre son m o d e de vie p r o p r e d a n s un e n d r o i t d o n n é , n o u s c o n s i d é r o n s 

q u e , l o r sque les serv ices de l ' a m é n a g e m e n t n ' on t pas c o n s t a t é qu ' i l ex i s t e 

un a u t r e site légal où c e t t e p e r s o n n e peu t r a i s o n n a b l e m e n t a l le r 

s ' ins ta l l e r , les m e s u r e s en c a u s e do ivent s ' a p p u y e r s u r des moti fs 

i m p é r i e u x . 

4. E n l ' e spèce , la g rav i t é de l 'enjeu p o u r la r e q u é r a n t e s a u t e a u x yeux . 

P e n d a n t de n o m b r e u s e s a n n é e s , celle-ci a m e n é avec sa famil le u n e vie 

i t i n é r a n t e en s ' a r r ê t a n t su r des s i tes t e m p o r a i r e s ou non officiels q u e la 

police et les a u t o r i t é s locales l ' ob l igea ien t de p lus en p lus f r é q u e m m e n t à 

q u i t t e r . P o u r des r a i sons de s a n t é d e la famil le et d ' é d u c a t i o n des e n f a n t s , 

elle fit l ' acquis i t ion d ' u n t e r r a i n p o u r y s t a t i o n n e r ses c a r a v a n e s e n 

s é c u r i t é . O n lui r e fusa toutefo is u n p e r m i s d ' a m é n a g e m e n t à c e t t e fin et 

elle fut s o m m é e de p a r t i r . El le fut mi se d e u x fois à l ' a m e n d e et q u i t t a son 

t e r r a i n , m a i s y r e t o u r n a ca r elle avai t de nouveau é t é c o n t r a i n t e d e 

c h a n g e r c o n s t a m m e n t d ' e m p l a c e m e n t . Elle d e m e u r e s u r son t e r r a i n avec 

sa famil le sous la m e n a c e d e nouve l les m e s u r e s d ' e x é c u t i o n et se t r ouve 

d a n s u n e s i t u a t i o n d ' i n s é c u r i t é et de v u l n é r a b i l i t é . 

N o u s obse rvons qu ' i l a é t é a d m i s au cours des p r o c é d u r e s 

d ' a m é n a g e m e n t qu ' i l n ' ex i s t a i t pas d ' a u t r e s s i tes où la r e q u é r a n t e a u r a i t 

pu s ' ins ta l l e r , q u e ce soit d a n s le d i s t r ic t ou d a n s le c o m t é en g é n é r a l . Le 

G o u v e r n e m e n t a s igna lé la p r é s e n c e d ' a u t r e s s i tes d a n s le c o m t é e t 

i n d i q u é q u e la r e q u é r a n t e é t a i t l ibre d ' e n c h e r c h e r u n e n d e h o r s d e ce 

d e r n i e r . Il a p p a r a î t tou te fo is , en d é p i t d e s s t a t i s t i q u e s a v a n c é e s p a r le 

G o u v e r n e m e n t ( p a r a g r a p h e 53 de l ' a r r ê t ) , qu ' i l y a t ou jou r s u n m a n q u e 

i m p o r t a n t de s i tes officiels et a u t o r i s é s p o u r les T s i g a n e s d a n s l ' e n s e m b l e 

d u pays e t q u e l 'on n e s a u r a i t p a r t i r du p r inc ipe qu ' i l ex i s t e a i l l eu r s d e s 

e m p l a c e m e n t s l ib res ou access ib les aux T s i g a n e s . Il a p p a r a î t é g a l e m e n t 
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q u e la lég is la t ion et les po l i t i ques d ' a m é n a g e m e n t a d o p t é e s au cour s des 

c i n q u a n t e d e r n i è r e s a n n é e s on t r édu i t c o n s i d é r a b l e m e n t les t e r r a i n s où 

les T s i g a n e s p e u v e n t l é g a l e m e n t s t a t i o n n e r leurs c a r a v a n e s p o u r faire 

é t a p e . Avec l ' adop t ion d e la d e r n i è r e loi en d a t e , à savoi r la loi de 1994 

su r la j u s t i c e p é n a l e et l ' o rd re publ ic , les c a m p e u r s non a u t o r i s é s - c 'es t -

à-d i re les p e r s o n n e s qu i g a r e n t l eur c a r a v a n e sur le bas -cô té d ' u n e r o u t e , 

su r u n t e r r a i n occupé s a n s l ' au to r i s a t i on du p r o p r i é t a i r e ou su r tou t a u t r e 

t e r r a i n inoccupé - se r e n d e n t c o u p a b l e s d ' u n e inf rac t ion p é n a l e lorsqu ' i l s 

r e fusen t d ' o b t e m p é r e r à l ' o rd re de d é g u e r p i r . 

Le G o u v e r n e m e n t p la ide qu ' i l faut t e n i r c o m p t e d u fait q u e la 

r e q u é r a n t e a d e m a n d é un p e r m i s d ' a m é n a g e m e n t p o u r un b u n g a l o w ca r 

cela m o n t r e r a i t q u e ses beso ins en m a t i è r e d e l o g e m e n t n ' a p p e l l e n t pas 

u n e c o n s i d é r a t i o n tou t à fait spéc ia le . N o u s ne s o m m e s p a s conva incus de 

la p e r t i n e n c e d e cet a r g u m e n t . En effet, la r e q u é r a n t e a d e m a n d é u n 

p e r m i s p o u r u n b u n g a l o w a p r è s q u ' o n lui en e u t refusé u n p o u r ses 

c a r a v a n e s e t a lo r s q u ' e l l e r i s q u a i t à t ou t i n s t a n t d ' ê t r e e x p u l s é e d e son 

t e r r a i n . Le fait qu ' e l l e ai t m a n i f e s t é l ' i n t en t ion de s ' ins ta l l e r su r un 

t e r r a i n p o u r u n e longue d u r é e ne d i m i n u e en r i en la g rav i t é d e 

l ' i n g é r e n c e . La p r e s s ion q u ' e x e r c e sur le n o m a d i s m e t r a d i t i o n n e l des 

T s i g a n e s la lég is la t ion a d o p t é e à p a r t i r de 1960 a eu p o u r effet d ' a m e n e r 

n o m b r e d ' e n t r e eux à a c h e t e r des t e r r a i n s p o u r y i n s t a l l e r l eu r s c a r a v a n e s 

en s écu r i t é p e n d a n t de l o n g u e s p é r i o d e s , t ou t en c o n s e r v a n t la possibi l i té 

de voyager d e m a n i è r e s a i s o n n i è r e ou de t e m p s à a u t r e . D e fait, on p e u t 

c o n s t a t e r q u e , d e p u i s q u e l q u e s d é c e n n i e s , la po l i t ique officielle cons i s te à 

e n c o u r a g e r les T s i g a n e s à a c q u é r i r p o u r e u x - m ê m e s des s i tes pr ivés 

( p a r a g r a p h e s 38-40 et 46 de l ' a r r ê t ) . 

E n r e c o u r a n t à c e t t e so lu t ion p o u r sa p r o p r e fami l le , la r e q u é r a n t e n ' a 

tou te fo is p a s o b t e n u le p e r m i s d ' a m é n a g e m e n t n é c e s s a i r e p o u r s t a t i o n n e r 

ses c a r a v a n e s s u r son t e r r a i n q u i , d e p lu s , se t r o u v e à l ' i n t é r i e u r d e la 

c e i n t u r e v e r t e . Les i n s p e c t e u r s qu i on t m e n é les e n q u ê t e s 

d ' a m é n a g e m e n t ont c o n s t a t é q u ' e n dép i t du n e t t o y a g e , de l ' amé l io r a t i on 

et du c a m o u f l a g e du s i te , l ' occupa t ion du t e r r a i n g â t a i t s é r i e u s e m e n t le 

c a r a c t è r e c a l m e et r u r a l d u p a y s a g e q u e la c e i n t u r e v e r t e a p o u r voca t ion 

de p r o t é g e r de t o u t e a t t e i n t e . Il ne n o u s a p p a r t i e n t pas de c o n t e s t e r c e t t e 

a p p r é c i a t i o n . 

D e su rc ro î t , le G o u v e r n e m e n t a c c o r d e u n e g r a n d e i m p o r t a n c e aux 

g a r a n t i e s p r o c é d u r a l e s qu 'off re la p r o c é d u r e d ' a m é n a g e m e n t , en fa isant 

valoir q u e les i n s p e c t e u r s on t conclu q u e la p r o t e c t i o n d e l ' e n v i r o n n e m e n t 

l ' e m p o r t a i t su r les i n t é r ê t s de la r e q u é r a n t e a p r è s avoir d û m e n t et 

é q u i t a b l e m e n t t e n u c o m p t e de ceux-ci . N o u s re l evons toutefo is q u e les 

i n s p e c t e u r s de l ' a m é n a g e m e n t p r e n n e n t l eu r s déc i s ions en su ivan t les 

lois et po l i t i ques applicables en m a t i è r e d ' a m é n a g e m e n t . Cel les-c i font 

é t a t d ' u n e p r é s o m p t i o n g é n é r a l e à l ' encon t r e d e s a m é n a g e m e n t s 

i n a d é q u a t s d a n s la c e i n t u r e v e r t e , i n d i q u e n t q u e les s i tes p o u r les 
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T s i g a n e s ne sont pas cons idé ré s c o m m e des a m é n a g e m e n t s a d é q u a t s d a n s 

c e t t e c e i n t u r e v e r t e et qu ' i l faut des c i r c o n s t a n c e s t r è s spéc ia les p o u r les 

jus t i f i e r . E t a n t d o n n é q u ' e n l ' espèce il a é t é a d m i s qu ' i l n ' ex i s t a i t a u c u n 

a u t r e s i te officiel d i spon ib le où la r e q u é r a n t e a u r a i t pu s t a t i o n n e r ses 

c a r a v a n e s et q u e celle-ci s ' é ta i t e m p l o y é e à a m é l i o r e r et c a m o u f l e r le s i t e , 

n o u s c o n s i d é r o n s qu ' i l é t a i t e x t r ê m e m e n t difficile, voire i n s u r m o n t a b l e , 

p o u r l ' i n t é r e s sée de p r o u v e r qu ' e l l e se t rouva i t d a n s des c i r c o n s t a n c e s 

t r è s spéc ia les . N o u s ne s o m m e s d o n c pas conva incus q u e les d i spos i t ions 

e n v i g u e u r en m a t i è r e d ' a m é n a g e m e n t a i e n t p u a c c o r d e r u n poids a u t r e 

q u e m a r g i n a l ou symbo l ique aux i n t é r ê t s de la r e q u é r a n t e ou à l ' i n t é r ê t 

pub l i c c o n n e x e qu ' i l y a à m a i n t e n i r la d ive r s i t é c u l t u r e l l e en p r o t é g e a n t 

d e s m o d e s de vie t r a d i t i o n n e l s . 

N o u s avons d o n c mis en b a l a n c e la g rav i t é de l ' i ngé rence d a n s les d r o i t s 

de la r e q u é r a n t e avec les a r g u m e n t s re la t i f s à la p r o t e c t i o n de 

l ' e n v i r o n n e m e n t et qu i s ' opposen t à ce qu ' e l l e occupe son t e r r a i n . Sans 

ê t r e nég l igeab le s , ces d e r n i e r s n e sont pas se lon nous d ' u n e n a t u r e OU 
d ' u n e i m p o r t a n c e te l le qu ' i l s t é m o i g n e n t d ' u n « b e s o i n social i m p é r i e u x » 

l o r squ ' on les c o m p a r e avec ce qu i est e n j e u p o u r la r e q u é r a n t e . R ien d a n s 

la p r o c é d u r e d ' a m é n a g e m e n t n ' a m o n t r é qu ' i l ex is ta i t un a u t r e end ro i t où 

la r e q u é r a n t e a u r a i t pu r a i s o n n a b l e m e n t a l le r s ' i n s t a l l e r avec ses 

c a r a v a n e s . Il a é t é c o n s t a t é en 1985 q u e les a u t o r i t é s locales n ' a v a i e n t 

pas r e s p e c t é l eu r ob l iga t ion de fourn i r a u x T s i g a n e s des c a p a c i t é s 

d ' accue i l suf f i santes d a n s la r é g i o n ; le m i n i s t r e l eur a i n t i m é l ' o rd re 

d 'y r e m é d i e r , s a n s q u ' a u c u n e a m é l i o r a t i o n c o n c r è t e ne soit i n t e r v e n u e 

d e p u i s lors . D a n s ces cond i t i ons , n o u s c o n s t a t o n s q u e les m e s u r e s 

d ' a m é n a g e m e n t et d ' e x é c u t i o n on t o u t r e p a s s é la m a r g e d ' a p p r é c i a t i o n 

a c c o r d é e a u x a u t o r i t é s i n t e r n e s e t n ' é t a i e n t p a s p r o p o r t i o n n é e s au bu t 

l é g i t i m e q u e c o n s t i t u e la p r o t e c t i o n de l ' e n v i r o n n e m e n t . Elles ne 

s a u r a i e n t donc p a s s e r p o u r « n é c e s s a i r e s d a n s u n e socié té d é m o c r a t i q u e » . 

5. E n f o r m u l a n t c e t t e conc lus ion , nous n o u s s o m m e s d e m a n d é si, 

c o m m e le G o u v e r n e m e n t en ava i t e x p r i m é la c r a i n t e , ce la ne r e v e n a i t 

p a s à exc lu re les T s i g a n e s des m é c a n i s m e s d ' e x é c u t i o n en m a t i è r e 

d ' a m é n a g e m e n t et à l eur d o n n e r c a r t e b l a n c h e p o u r s ' ins ta l l e r où bon 

l e u r s e m b l e . O r il r e s so r t c l a i r e m e n t de l ' h i s to r ique d e l ' app l ica t ion des 

m e s u r e s re la t ives a u x s i tes p o u r les T s i g a n e s , t a n t publ ics q u e pr ivés 

( p a r a g r a p h e s 36-37, 46 et 49 d e l ' a r r ê t ) , q u e , d e p u i s l o n g t e m p s , les 

a u t o r i t é s locales ne p r évo i en t p a s r é e l l e m e n t les beso ins d e s T s i g a n e s 

d a n s l eu r s po l i t i ques d ' a m é n a g e m e n t . Les diff icultés q u e r e n c o n t r e n t ces 

d e r n i e r s on t é t é r e c o n n u e s au n iveau i n t e r n e avec la « t o l é r a n c e » de 

c e r t a i n s s i tes non officiels et la r e c o m m a n d a t i o n fai te a u x a u t o r i t é s 

locales d ' u s e r d e l eu r s pouvoi r s d ' e x é c u t i o n « d r a c o n i e n s » avec sens ib i l i té 

( p a r a g r a p h e s 47-48 d e l ' a r r ê t ) . C e l a i n d i q u e q u e le g o u v e r n e m e n t a déjà 

p l e i n e m e n t consc ience de ce q u e le c ad re légis la t i f et po l i t i que ne r é p o n d 

p a s en p r a t i q u e a u x beso ins de la m i n o r i t é t s i g a n e et q u e sa po l i t ique 
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cons i s t an t à confier aux a u t o r i t é s locales le soin de fourn i r des c a p a c i t é s 

d ' accue i l a u x T s i g a n e s n ' a eu q u ' u n e efficacité l im i t ée ( p a r a g r a p h e s 49-52 

d e l ' a r r ê t ) . L a c o m p l e x i t é d e la q u e s t i o n a é t é é v o q u é e p lus h a u t et il ne 

nous a p p a r t i e n t p a s d ' i m p o s e r u n e q u e l c o n q u e so lu t ion p a r t i c u l i è r e au 

R o y a u m e - U n i . Tou te fo i s , il es t à n o t r e avis d i s p r o p o r t i o n n é d e p r e n d r e 

des m e s u r e s p o u r e x p u l s e r u n e famil le t s i g a n e d e son domic i l e s i tué su r 

son p r o p r e t e r r a i n lorsqu ' i l n ' a pas é t é d é m o n t r é qu ' i l ex i s ta i t d ' a u t r e s 

s i tes a u t o r i s é s où celle-ci a u r a i t pu r a i s o n n a b l e m e n t a l ler s ' ins ta l l e r 

(voir, mutatis mutandis, l ' a r r ê t Buckley p r é c i t é , p. 1281, § 26, et p . 1294, 

§ 8 1 , où les p r o b l è m e s de v a n d a l i s m e qui a u r a i e n t ex i s t é s u r le s i te 

officiel s i tué à 700 m è t r e s du t e r r a i n de la r e q u é r a n t e n 'on t p a s s e m b l é 

c o n s t i t u e r u n e rée l le m e n a c e p o u r la s a n t é ou la s é c u r i t é de celle-ci ou de 

sa fami l le ) . Il a p p a r t i e n t d o n c a u x a u t o r i t é s d ' a d o p t e r les m e s u r e s qu ' e l l e s 

e s t i m e n t a d é q u a t e s p o u r q u e le s y s t è m e d ' a m é n a g e m e n t se concil ie 

r é e l l e m e n t avec le dro i t des T s i g a n e s , te l le la r e q u é r a n t e , au r e spec t de 

l e u r vie pr ivée et famil ia le et de leur domic i l e . 

6. En a l l é g u a n t q u e les T s i g a n e s sont l ibres d e c a m p e r sur tou t site 

c a r a v a n i e r d o t é d ' u n p e r m i s d ' a m é n a g e m e n t ( p a r a g r a p h e 97 de l ' a r r ê t ) , 

la m a j o r i t é ignore q u ' e n r éa l i t é les T s i g a n e s ne sont pas les b i e n v e n u s su r 

les s i tes r é s i d e n t i e l s pr ivés , qu i p r a t i q u e n t en tou t é t a t de cause des prix 

prohib i t i f s . Ils ne p e u v e n t m ê m e pas u t i l i se r ces s i tes r é s iden t i e l s pr ivés de 

m a n i è r e s a i s o n n i è r e ou t e m p o r a i r e . Les services de l ' a m é n a g e m e n t 

r e c o n n a i s s e n t e u x - m ê m e s q u e les seu ls t e r r a i n s o u v e r t s a u x T s i g a n e s 

sont ceux qu i a p p a r t i e n n e n t a u x a u t o r i t é s locales ou son t a c h e t é s p a r les 

T s i g a n e s . La q u e s t i o n n ' es t p a s q u e ceux-ci font valoi r des p r é f é r e n c e s 

p a r t i c u l i è r e s en m a t i è r e d ' e m p l a c e m e n t et d ' i n s t a l l a t i o n s , s a n s a u c u n 

lien avec l eu r s r e s s o u r c e s ( p a r a g r a p h e 112 de l ' a r r ê t ) . Ils ne d i s p o s e n t , 

c o m m e le m o n t r e c e t t e affaire , q u e de poss ibi l i tés e x t r ê m e m e n t l im i t ée s , 

à s u p p o s e r m ê m e qu ' e l l e s ex i s t en t . 

7. N o u s c o n t e s t o n s é g a l e m e n t la p e r t i n e n c e , voire la va l id i té , d e la 

d é c l a r a t i o n f igu ran t au p a r a g r a p h e 99 de l ' a r rê t se lon l aque l l e l ' a r t ic le 8 

ne r e c o n n a î t pas le d ro i t de se voir fourn i r u n domic i l e . E n l ' occu r r ence , la 

r e q u é r a n t e posséda i t u n domic i l e , sa c a r a v a n e s t a t i o n n é e su r son t e r r a i n , 

m a i s on l ' e m p ê c h a i t de s'y ins ta l l e r . En o u t r e , il ne ressor t p a s de la 

j u r i s p r u d e n c e d e la C o u r q u e le dro i t de se voir fourn i r un domic i l e soit 

t o t a l e m e n t exclu du c h a m p d ' app l i ca t i on d e l 'a r t ic le 8. La C o u r a r e c o n n u 

qu ' i l peut y avoir des c i r c o n s t a n c e s d a n s l esque l les le refus des a u t o r i t é s de 

p r e n d r e des m e s u r e s p o u r a i d e r à r é s o u d r e des diff icultés d e l o g e m e n t 

p e u t sou lever un p r o b l è m e s u r le t e r r a i n de l 'a r t ic le 8 — p a r e x e m p l e 

d a n s l 'affaire Marzari p r é c i t é e , où la C o u r a di t q u e le refus des a u t o r i t é s 

d ' a i d e r à se loger u n e p e r s o n n e souffrant d ' u n e m a l a d i e g rave p e u t , d a n s 

c e r t a i n e s c i r c o n s t a n c e s , sou lever u n e q u e s t i o n en ra i son de l ' impac t d e ce 

refus sur la vie p r ivée d e c e t t e p e r s o n n e . L ' E t a t a d o n c des ob l iga t ions à 

sa c h a r g e l o r squ ' ex i s t e un l ien d i rec t et i m m é d i a t e n t r e les m e s u r e s 
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d e m a n d é e s p a r le r e q u é r a n t et la vie pr ivée de celui-ci ( a r r ê t Botta c. Italie 

du 24 février 1998, Recueil 1998-1, p . 422, §§ 33-34) . 

8. Enfin, nous ne s a u r i o n s p e n s e r avec la m a j o r i t é q u e le fait 

d ' a c c o r d e r la p r o t e c t i o n de l ' a r t ic le 8 à u n e T s i g a n e h a b i t a n t 

i l l é g a l e m e n t d a n s u n e c a r a v a n e su r son t e r r a i n sou lève ra i t , p a r r a p p o r t 

a u x a u t r e s p e r s o n n e s , des p r o b l è m e s a u r e g a r d de l ' a r t ic le 14 d a n s la 

m e s u r e où les lois su r l ' u r b a n i s m e c o n t i n u e n t d e l e u r i n t e r d i r e d e 

c o n s t r u i r e u n e m a i s o n sur l e u r t e r r a i n d a n s la m ê m e zone ( p a r a g r a p h e 95 

d e l ' a r r ê t ) . C e t t e façon de voir négl ige le fait, p o u r t a n t r e c o n n u 

p r é c é d e m m e n t p a r la m a j o r i t é , q u e le m o d e d e vie suivi en l 'espèce p a r la 

r e q u é r a n t e , celui des T s i g a n e s , é la rg i t la p o r t é e de l ' a r t ic le 8, ce qu i ne 

se ra i t p a s n é c e s s a i r e m e n t le cas p o u r u n e p e r s o n n e v ivant d a n s u n e 

m a i s o n c l a s s ique , m o d e de l o g e m e n t su r l eque l p è s e n t mo ins d e 

c o n t r a i n t e s . C e s s i t u a t i o n s n e s a u r a i e n t ê t r e a n a l o g u e s . A u c o n t r a i r e , il 

p e u t y avoir d i s c r i m i n a t i o n l o r s q u e , s a n s ju s t i f i ca t ion object ive et 

r a i s o n n a b l e , les E t a t s n ' a p p l i q u e n t pas un t r a i t e m e n t d i f férent à d e s 

p e r s o n n e s d o n t les s i t u a t i o n s sont s e n s i b l e m e n t d i f fé ren tes ( a r r ê t 

Thlimmenos c. Grèce [ G C ] , n" 34369 /97 , § 44 , C E D H 2000-IV) . 

9. P o u r conc lu re , nous r é p é t o n s q u ' u n c o n s t a t d e v io la t ion en c e t t e 

affaire ne veu t p a s n é c e s s a i r e m e n t d i r e q u e les T s i g a n e s p e u v e n t 

s ' i n s t a l l e r l i b r e m e n t sur n ' i m p o r t e que l t e r r a i n d a n s le pays . Si l 'on 

m o n t r a i t qu ' i l y a d ' a u t r e s s i tes à leur d i spos i t ion , la b a l a n c e p e n c h e r a i t 

p l u t ô t d u côté d e la p r o t e c t i o n d e l ' e n v i r o n n e m e n t q u e de celui de l ' i n t é r ê t 

de la famil le t s i g a n e à r é s ide r s u r le s i te en c a u s e . La lég is la t ion et les 

po l i t i ques b r i t a n n i q u e s en la m a t i è r e r e c o n n a i s s e n t d e p u i s l o n g t e m p s la 

néces s i t é de r é p o n d r e aux beso ins p a r t i c u l i e r s d e s T s i g a n e s . La lég is la t ion 

i n t e r n e acco rde aux sans -ab r i le d ro i t de se voir fourn i r u n h é b e r g e m e n t 

( p a r a g r a p h e 54 de l ' a r r ê t ) . N o t r e po in t d e vue - à savoir q u e l 'a r t ic le 8 d e 

la C o n v e n t i o n i m p o s e aux a u t o r i t é s l 'obl iga t ion posi t ive de vei l le r à ce q u e 

les T s i g a n e s béné f i c i en t e n p r a t i q u e et d e m a n i è r e effective d e la 

poss ib i l i té d ' e x e r c e r l eu r d ro i t au r e spec t de l eu r domic i l e et de l e u r vie 

p r ivée et fami l ia le , c o n f o r m é m e n t à l eu r m o d e de vie t r a d i t i o n n e l - ne 

c o n s t i t u e pas u n e n o u v e a u t é r ad i ca l e . 

10. N o u s conc luons qu ' i l y a eu v io la t ion de l ' a r t ic le 8 de la C o n v e n t i o n . 

11. N o u s avons voté p o u r la non-v io la t ion de l ' a r t ic le 1 du Pro toco le n" 1 

et de l ' a r t ic le 14 de la C o n v e n t i o n ca r , vu n o t r e f e r m e convic t ion qu ' i l y a 

eu v io la t ion de l ' a r t ic le 8 d a n s les c i r c o n s t a n c e s de l ' e spèce , il ne d e m e u r e 

a u c u n e q u e s t i o n d i s t i nc t e à e x a m i n e r . 
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OPINION SÉPARÉE DE M. LE J U G E BONELLO 

(Traduction) 

1. J ' a i vo té p o u r la v io la t ion de l ' a r t i c le 8 p o u r les r a i sons e x p o s é e s 

d a n s l 'opinion d i s s i den t e c o m m u n e à m o i - m ê m e et d ' a u t r e s j u g e s . 

2. J e m e suis ra l l ié , s a n s e n t h o u s i a s m e , à l 'avis p a r t a g é p a r la m a j o r i t é 

et la m i n o r i t é , à savoir q u e les m e s u r e s a u x q u e l l e s la r e q u é r a n t e a é t é 

s o u m i s e é t a i e n t « p r é v u e s p a r la lo i» . E u é g a r d à la j u r i s p r u d e n c e 

ac tue l l e de la C o u r , il é t a i t à m o n avis difficile d e p a r v e n i r à u n e a u t r e 

conc lus ion . J e s u g g è r e tou te fo is q u e la C o u r ne s 'en t i e n n e pas là. 

3. T o u t e m e s u r e qui r e s t r e i n t l ' exerc ice d ' un dro i t f o n d a m e n t a l doi t 

r e s p e c t e r le p r inc ipe d e l é g a l i t é : elle do i t ê t r e p r é v u e p a r la loi. O r 

j ' e s t i m e q u ' u n e l e c t u r e c o r r e c t e de l ' a r t ic le 8 a u r a i t pu , et p e u t - ê t r e 

m ê m e dû , c o n d u i r e en c e l t e affaire à u n e conc lus ion d i f f é r en t e . 

4. Les a u t o r i t é s se t r o u v a i e n t m a n i f e s t e m e n t d a n s l ' i l légal i té d è s 

a v a n t q u e la r e q u é r a n t e ne fasse e l l e - m ê m e la loi. L ' a r t i c l e 6 d e la loi d e 

1968 sur les s i tes c a r a v a n i e r s ( j u squ ' au r e m p l a c e m e n t de c e t t e d e r n i è r e 

pa r la loi de 1994 sur la j u s t i c e p é n a l e et l ' o rd re publ ic — p a r a g r a p h e 42 

de l ' a r r ê t ) i m p o s a i t aux a u t o r i t é s locales « a u t a n t q u e de beso in [d' joffrir 

d e s c a p a c i t é s d ' accue i l suf f i san tes a u x T s i g a n e s r é s i d a n t ou s é j o u r n a n t 

f r é q u e m m e n t d a n s leur s e c t e u r » . D e fait, on a c o n s t a t é en 1985 q u e les 

a u t o r i t é s locales n ' a v a i e n t pas r e s p e c t é l e u r ob l iga t ion de fourn i r a u x 

T s i g a n e s des capac i t é s d ' accue i l suf f i santes d a n s la r ég ion et el les n 'on t 

p a s t e n u c o m p t e d ' u n e d i rec t ive d u m i n i s t r e l e u r i n t i m a n t l ' o rd r e d 'y 

r e m é d i e r . 

5. J e p e n s e q u ' u n e a u t o r i t é p u b l i q u e qu i ne se con fo rme pas à ses 

ob l iga t ions l éga les ne doi t p a s ê t r e a u t o r i s é e à p l a i d e r qu ' e l l e agi t de 

m a n i è r e « p r é v u e p a r la loi». La t h é o r i e c o n s t i t u t i o n n e l l e c l a s s ique d e s 

« m a i n s p r o p r e s » i n t e r d i t a u x p e r s o n n e s qu i on t dé j à en f re in t la loi 

d ' i n v o q u e r la p r o t e c t i o n de celle-ci. 

6. U n e a u t o r i t é p u b l i q u e doi t r e s p e c t e r la loi t ou t a u t a n t q u ' u n 

p a r t i c u l i e r . Elle a u n e r e s p o n s a b i l i t é i n f i n imen t s u p é r i e u r e à cel le d e s 

p e r s o n n e s a p p a r t e n a n t à des c a t é g o r i e s v u l n é r a b l e s , qu i sont q u a s i m e n t 

c o n t r a i n t e s d ' i g n o r e r la loi p o u r ê t r e en m e s u r e d ' e x e r c e r l eu r d ro i t 

f o n d a m e n t a l au r e spec t de l eu r vie p r ivée et famil ia le - et qu i do iven t 

e n f r e i n d r e la loi p a r su i t e des m a n q u e m e n t s p r é c é d e m m e n t c o m m i s p a r 

les a u t o r i t é s p u b l i q u e s . 

7. En l ' e spèce , les a u t o r i t é s p u b l i q u e s c o m m e la p e r s o n n e c o n c e r n é e 

ava i en t s a n s c o n t e s t e o u t r e p a s s é les b o r n e s de la l éga l i t é . C 'es t toutefo is 

le dé fau t d ' o b s e r v a t i o n de la loi c o m m i s p a r l ' a u t o r i t é p u b l i q u e qu i a 

p r o v o q u é et p réc ip i t é un m ê m e m a n q u e m e n t de la p a r t d e c e t t e 
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p e r s o n n e . C e t t e i nobse rva t i on des a u t o r i t é s a fait n a î t r e u n e s i t ua t i on qu i 

justif ie p r e s q u e d ' i n v o q u e r en dé fense l ' a r g u m e n t de nécess i t é . O n n ' a p a s 

e n c o r e b ien e x p l i q u é p o u r que l l e ra i son u n e cou r des d r o i t s de l ' h o m m e 

d e v r a i t c o n s i d é r e r u n e g rave e n t o r s e à la loi c o m m i s e p a r les p u i s s a n t s 

p lus f a v o r a b l e m e n t q u e celle c o m m i s e p a r les faibles p a r c e qu ' i l s y sont 

c o n t r a i n t s et forcés . 

8. Voi là u n e s i t u a t i o n où u n e p e r s o n n e a d û e n f r e i n d r e la loi pa r ce q u e , 

l ' in f rac t ion de l ' a u t o r i t é p u b l i q u e é t a n t c o u v e r t e , elle s 'est t r ouvée « p r i s e 

au p i è g e » . Il es t se lon moi t r o u b l a n t q u ' u n e cou r se p r o n o n c e en faveur de 

l ' au to r i t é p u b l i q u e c o n t r e c e t t e p e r s o n n e . U n e cour des d ro i t s de l ' h o m m e 

qui conc lu t q u ' u n e a u t o r i t é a agi de m a n i è r e « p r é v u e p a r la loi », a lors q u e 

c e t t e d e r n i è r e ne se t rouva i t à l ' évidence pas du côté de l ' é ta t de d ro i t , 

r e m e t encore plus g r a v e m e n t en cause l 'échel le de v a l e u r s é t ab l i e en 

m a t i è r e d ' é t h i q u e . 
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SOMMAIRE 1 

Satisfaction équitable - non-rest i tut ion d'une propriété national isée sous le 
régime communiste 

Article 41 

Dommage matériel - Restitutio in integrum - Valeur d'une propriété alignée sur le prix du 
marché immobilier en vue d'une indemnisation si restitutio in integrum impossible -
Restitution d'une propriété nationalisée - Restitution partielle du bien litigieux et indemnités 
complémentaires - Dommage moral - Frais et dépens 

* 

Dans un arrêt du 28 octobre 1999 (Brumârescu c. Roumanie [GC], n" 28342/95, CEDH 
1999-VII), la Cour conclut à la violation des articles 6 § 1 de la Convention et 1 du 
Protocole n" 1. S'agissant de ce dernier article, elle estima que la non-restitution de 
la propriété du requérant , nationalisée sous le régime communiste, n'avait aucune 
justification et que le juste équilibre avait été rompu, le requérant ayant supporté, 
et continuant de supporter, une charge spéciale et exorbitante, incompatible avec 
le droit au respect de ses biens. La Cour réserva la question de l'applicabilité de 
l'article 4L 

Article 41 : a) Dommage matér ie l : un arrêt de la Cour constatant une violation 
entraîne pour l 'Etat défendeur l'obligation juridique au regard de la Convention 
de met t re un terme à la violation et d'en effacer les conséquences de manière à 
rétablir, autant que faire se peut, la situation antérieure à celle-ci. Les Etats 
contractants parties à une affaire sont en principe libres de choisir les moyens 
dont ils useront pour se conformer à un arrêt constatant une violation. Si la 
nature d'une violation permet une restitutio in integrum, il incombe à l 'Etat 
défendeur de la réaliser. Si, en revanche, le droit interne ne permet pas ou ne 
permet qu' imparfaitement d'effacer les conséquences de la violation, l'article 41 
habilite la Cour à accorder, s'il y a lieu, à la partie lésée la satisfaction qui lui 
semble appropriée. En l'espèce, la restitution du bien litigieux, telle qu'ordonnée 
par le jugement définitif du tribunal de première instance compétent du 
9 décembre 1993, placerait le requérant , autant que possible, dans une situation 
équivalant à celle dans laquelle il se serait trouvé si les exigences de l'article 1 du 
Protocole n" 1 n'avaient pas été méconnues. Le requérant s'étant vu resti tuer 
l 'appartement qu'il occupe, il reste donc à l 'Etat à rétablir le droit de propriété 
du requérant sur le reste de la maison. Le fait que l'Etat ait dans le passé vendu 
un des appar tements à un particulier dont l 'héritier refuse de rétrocéder la 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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propriété est sans incidence. En effet, les prétentions de ce particulier vis-à-vis de 
l 'appartement qu'il occupe relèvent des tribunaux internes. A défaut de la 
restitution au requérant de la partie de la maison dont il n'a pas encore retrouvé 
la propriété dans un délai de six mois à compter du prononcé du présent arrêt , 
l'Etat devra lui verser, au titre du dommage matériel, la valeur actuelle de la 
maison, dont il faudra déduire la valeur du bien déjà restitué. Quant à la 
détermination du montant de cette indemnité, compte tenu des informations 
dont elle dispose sur le prix du marché immobilier de Bucarest, la Cour estime la 
valeur vénale actuelle de la maison et du terrain sur lequel elle est sise à 
215 000 dollars américains (USD), dont 78 795 USD pour l 'appartement et la 
partie du terrain déjà restitués au requérant . Le montant des indemnités 
que le Gouvernement devra payer au requérant , en cas de non-restitution, 
sera de 136 205 USD, dont la somme de 42 100 USD représentant la valeur de 
l 'appartement occupé par le tiers. 

b) Dommage moral : les événements en cause ont entraîné des ingérences graves 
dans les droits du requérant au respect de son bien, à un tribunal et à un procès 
équitable, pour lesquelles la somme de 15 000 USD représente une réparation 
équitable du préjudice subi. 
c) Frais et dépens: la Cour juge approprié d'allouer au requérant les 2 450 USD 
dont celui-ci sollicitait le remboursement, moins 3 900 francs français perçus du 
Conseil de l'Europe au titre de l'assistance judiciaire. 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

Papamichalopoulos et autres c. Grèce (article 50), arrêt du 31 octobre 1995, série A 
n" 330-B 
Brumârescu c. Roumanie [GC], n" 28342/95, CEDH 1999-VII 
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En l ' a f fa i re B r u m â r e s c u c. R o u m a n i e , 

La C o u r e u r o p é e n n e des D r o i t s d e l ' H o m m e , s i é g e a n t en u n e G r a n d e 

C h a m b r e c o m p o s é e des j u g e s d o n t le n o m sui t : 

M . L. WU.DHABER, président, 

M"W E. P A L M , 

M M . C L . R O Z A K I S , 

J . - P . C O S T A , 

L. FERRARI B R A V O , 

L. CAELISCH, 

L. L O U C A I D E S , 

P . K.ÛRIS, 

W . F U H R M A N N , 

K . J U N G W I E R T , 

Sir Nicolas BRATZA, 

M""- N . V A J I C , 

M . J . H E D I G A N , 

M M F W . T H O M A S S E N , 

M M . T . PANTÎRU, 

E. L E V I T S , 

L. MlHAl, juge ad hoc, 

a ins i q u e de M " " ' M . DE B O E R - B U Q U I C C H I O , grejfière adjointe, 

A p r è s en avoir d é l i b é r é en c h a m b r e du consei l les 18 oc tob re 2000 et 

10 j a n v i e r 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L'affaire a é té déférée à la C o u r p a r un ressor t i s san t r o u m a i n , 

M . D a n B r u m â r e s c u («le r e q u é r a n t » ) , le 3 n o v e m b r e 1998 et p a r la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 

6 n o v e m b r e 1998, dans le dé la i de trois mois qu ' ouv ra i en t les anc iens 

ar t ic les 32 § 1 et 47 de la Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e 

et des L iber tés f o n d a m e n t a l e s (« la Conven t ion »). A son or ig ine se t rouve u n e 

r e q u ê t e (n° 28342/95) d i r igée con t re la R o u m a n i e et don t M . B r u m â r e s c u 

avait saisi la C o m m i s s i o n le 9 m a i 1995 en ve r tu de l 'ancien ar t ic le 25. 

2. D a n s son a r r ê t du 28 oc tob re 1999 (« l ' a r rê t au p r i n c i p a l » ) , la C o u r a 

conclu , à l ' u n a n i m i t é , à la v io la t ion des a r t i c l es 6 § 1 de la C o n v e n t i o n et 1 

du Pro toco le n" 1. P lus p r é c i s é m e n t , en ce qui c o n c e r n e l ' a r t ic le 1 du 

Pro toco le n" 1, elle a e s t i m é q u e la p r iva t ion l i t ig ieuse n ' ava i t a u c u n e 

jus t i f ica t ion et q u ' e n tou t é t a t de c a u s e le j u s t e équ i l i b re avai t é t é 

r o m p u , le r e q u é r a n t ayan t s u p p o r t é et c o n t i n u a n t de s u p p o r t e r u n e 

c h a r g e spéc ia le et e x o r b i t a n t e , i n c o m p a t i b l e avec le d ro i t au r e s p e c t de 

ses b i ens ( [ G C ] , §§ 79-80, C E D H 1 9 9 9 - V I I ) . 
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3 . E n s ' appuyan t su r l 'ar t icle 41 de la C o n v e n t i o n , le r e q u é r a n t r éc l ama i t 

u n e sa t is fact ion équ i t ab l e de l 'o rdre de p lus i eu r s c e n t a i n e s de mil l iers de 

dol la rs a m é r i c a i n s p o u r les p ré jud ices subis a insi q u e p o u r frais et d é p e n s . 

4. L a q u e s t i o n d e l ' appl icab i l i t é de l ' a r t ic le 41 ne se t r o u v a n t pas e n 

é t a t , l ' a r r ê t a u p r inc ipa l l 'a r é s e r v é e . La C o u r a invi té le G o u v e r n e m e n t 

et le r e q u é r a n t à lui a d r e s s e r p a r écr i t , d a n s les t ro is mois , l eu r s 

obse rva t i ons en la m a t i è r e et n o t a m m e n t à lui c o m m u n i q u e r t ou t accord 

a u q u e l ils p o u r r a i e n t a b o u t i r (ibidem, § 84 et po in t 4 d u disposi t i f ) . P a r la 

su i t e , le p r é s i d e n t a p r o r o g é ce dé l a i j u s q u ' a u 15 avri l 2000. 

5. Le G o u v e r n e m e n t a p r é s e n t é ses o b s e r v a t i o n s les 28 j a n v i e r et 

15 m a r s 2000 et le r e q u é r a n t a fait p a r v e n i r les s i ennes les 25 j a n v i e r , 

14 m a r s et 14 avri l 2000. 

6. Le 8 j u i n 2000, en v e r t u de l ' a r t ic le 61 § 3 d u r è g l e m e n t de la C o u r , 

le p r é s i d e n t a acco rdé à M . M i r c e a D a n M i r e s c u l ' a u t o r i s a t i o n d e 

p r é s e n t e r des obse rva t i ons éc r i t e s sur c e r t a i n s a spec t s de l 'affaire . C e s 

o b s e r v a t i o n s é t a i e n t dé jà p a r v e n u e s à la C o u r le 30 m a i 2000. 

7. En ve r tu de l 'a r t ic le 61 § 5 du r è g l e m e n t , le G o u v e r n e m e n t y a 

r é p o n d u pa r écr i t le 21 ju i l l e t 2000 et le r e q u é r a n t les 11 s e p t e m b r e , 

2 o c t o b r e et 17 n o v e m b r e 2000. 

8. Il r e s sor t des d o c u m e n t s p r é s e n t é s p a r les p a r t i e s q u e l ' appe l 

i n t e r j e t é pa r le r e q u é r a n t c o n t r e le j u g e m e n t du 21 avri l 1999 ( a r r ê t au 

p r inc ipa l , § 30) a é t é é c a r t é p a r le t r i b u n a l d é p a r t e m e n t a l de B u c a r e s t le 

28 février 2000. Saisi en v e r t u de la loi n° 112/1995, le t r i b u n a l j u g e a qu ' i l 

avai t u n i q u e m e n t c o m p é t e n c e p o u r a c c o r d e r u n e i n d e m n i t é , se lon les 

c r i t è r e s définis p a r la loi n" 112/1995. Le r e q u é r a n t f o r m a u n r e c o u r s 

c o n t r e c e t t e déc i s ion d e v a n t la cour d ' a p p e l de B u c a r e s t s t a t u a n t en 

d e r n i e r r e s so r t . Il fut d é b o u t é le 26 oc tob re 2000. Il d e m a n d a toutefo is u n 

surs i s de six mois à l ' exécu t ion de c e t t e déc is ion . 

EN DROIT 

9. A u x t e r m e s de l ' a r t ic le 41 d e la C o n v e n t i o n , 

«Si la Cour déclare ciu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de celte violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e m a t é r i e l 

/. Thèse du requérant 

10. Le r e q u é r a n t sou l igne d ' e m b l é e q u e la m a n i è r e la p lus a d é q u a t e 

p o u r le G o u v e r n e m e n t de r é p a r e r le p ré jud ice c a u s é se ra i t de lui 
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r e s t i t u e r l ' e n s e m b l e de l ' i m m e u b l e , à savoir le t e r r a i n et la cons

t r u c t i o n . 

11. P o u r le cas où le G o u v e r n e m e n t ne p o u r r a i t r e s t i t u e r l ' i m m e u b l e , 

le r e q u é r a n t se di t p r ê t à env isager l 'octroi d ' un d é d o m m a g e m e n t et 

r é c l a m e u n e s o m m e équ iva lan t à la va l eu r m a r c h a n d e du b ien . C o m m e 

il s 'est déjà vu r e s t i t u e r l ' a p p a r t e m e n t qu ' i l occupe et la p a r t i e du 

t e r r a i n c o r r e s p o n d a n t e , c o n f o r m é m e n t à la décis ion de la commiss ion 

a d m i n i s t r a t i v e d u 24 m a r s 1998 (a r rê t au pr inc ipa l , § 28) , seule r e s t e r a i t à 

cons idé re r la ques t ion de la différence e n t r e la va l eu r de l ' ensemble de 

l ' i m m e u b l e et celle de l ' a p p a r t e m e n t de l ' in té ressé et du t e r r a i n y afférent . 

P u i s q u e le r e s t e de la m a i s o n , e x c e p t i o n fai te de l ' a p p a r t e m e n t de 

M. Mi re scu , n ' a p a s é t é v e n d u aux l oca t a i r e s , le r e q u é r a n t e s t i m e que 

l 'E ta t ne s a u r a i t a v a n c e r d e ju s t i f i ca t ion p o u r en re fuse r la r e s t i t u t i o n . 

L ' E t a t n ' a u r a i t a lors à d é d o m m a g e r le r e q u é r a n t q u e de l ' a p p a r t e m e n t 

de M . Mi re scu . 

12. P o u r ju s t i f i e r ses p r é t e n t i o n s , le r e q u é r a n t se fonde sur u n e 

e x p e r t i s e d r e s s é e par l ' expe r t D.S . inscr i t à l ' O r d r e des e x p e r t s 

t e c h n i q u e s d e R o u m a n i e et avance c o m m e v a l e u r de l ' i m m e u b l e au 

1" s e p t e m b r e 2000 la s o m m e de 5 757 mi l l ions d e lei r o u m a i n s ( R O L ) , 

é q u i v a l a n t à 250 600 do l la r s a m é r i c a i n s ( U S D ) . C e t t e s o m m e se 

d é c o m p o s e c o m m e s u i t : 126 500 U S D r e p r é s e n t a n t la v a l e u r d u t e r r a i n , 

soit 251 U S D / m 2 , et 124 100 U S D r e p r é s e n t a n t la v a l e u r de la 

c o n s t r u c t i o n , soit 216 U S D / m 2 . Q u a n t à l ' a p p a r t e m e n t qu ' i l occupe , soit 

39,3 % de l ' e n s e m b l e de la m a i s o n , il avance la s o m m e d e 48 771 U S D . 

13. Le r e q u é r a n t sou l igne q u e sa p r o p r i é t é , c o m p o s é e d ' un t e r r a i n de 

503 m 2 et d ' u n e c o n s t r u c t i o n de 575 m 2 (env i ron 200 m 2 au sol) , es t s i t uée 

d a n s le q u a r t i e r C o t r o c e n i à B u c a r e s t , qu i fait p a r t i e de la zone « 0 » 

déf inie p a r la m a i r i e de B u c a r e s t d a n s p lu s i eu r s déc i s ions p o r t a n t su r le 

pr ix du t e r r a i n à B u c a r e s t . D a n s c h a q u e ville, la zone « 0 » est p a r m i les 

p lus c h è r e s e n m a t i è r e d ' i m m o b i l i e r . Le r e q u é r a n t i nd ique q u ' u n c e r t a i n 

n o m b r e de déc is ions de la m a i r i e de B u c a r e s t on t fixé le pr ix d ' u n t e r r a i n 

s imi la i r e a u s ien à env i ron 300 U S D / m 2 . 

Q u a n t à la cons t ruc t ion , il préc ise q u e la ma i son , cons t ru i t e en 1930, 

c o m p o r t e u n sous-sol a m é n a g é , un rez -de-chaussée et d e u x é t ages d o n t le 

d e r n i e r m a n s a r d é , ainsi q u e d e u x g a r a g e s . P o u r en d é t e r m i n e r la va leu r , le 

r a p p o r t d ' expe r t i s e p rodu i t p a r lui s'est fondé sur les c r i t è r e s é tabl is p a r les 

d isposi t ions légales r é g l e m e n t a n t le m a r c h é l ibre de l ' immobi l ie r . O r 

l ' e s t ima t ion de l ' exper t i se , de 216 U S D / m 2 , sera i t conf i rmée pa r le m a r c h é 

de l ' immobi l ie r , qu i p ropose des prix a l l an t souvent au-de là de 300 U S D / m 2 . 

14. A cet é g a r d , le r e q u é r a n t c r i t i q u e la décis ion de la c o m m i s s i o n 

a d m i n i s t r a t i v e du 24 m a r s 1998 et l ' exper t i se p r o d u i t e p a r le 

G o u v e r n e m e n t , qu i se f o n d e r a i e n t , e l les , s u r les c r i t è r e s é tab l i s p a r la loi 

n" 112/1995. O r l ' app l ica t ion de ces c r i t è r e s n ' a b o u t i r a i t pas à la v a l e u r 

rée l le du b ien , m a i s à u n e v a l e u r m i n i m a l e , le bu t d e la loi n" 112/1995 
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é t a n t de p e r m e t t r e a u x loca ta i r e s des l o g e m e n t s na t i ona l i s é s d ' a c h e t e r , à 

des pr ix m o d e s t e s , les a p p a r t e m e n t s qu ' i l s occu p en t . 

2. Thèse du tiers intervenant 

15. Le t i e r s i n t e r v e n a n t , M. M i r e s c u , sou l igne qu ' i l est p r o p r i é t a i r e de 

l ' a p p a r t e m e n t se t r o u v a n t au r e z - d e - c h a u s s é e de la m a i s o n , que l 'E ta t a 

v e n d u à ses oncles en 1973 et d o n t il a h é r i t é . P a r c o n s é q u e n t , l 'E ta t ne 

s a u r a i t le r e s t i t u e r au r e q u é r a n t sans c o m m e t t r e u n e nouvel le in jus t ice . 

M . M i r e s c u e s t i m e qu ' i l i n c o m b e à l 'E ta t d ' oc t roye r au r e q u é r a n t u n 

d é d o m m a g e m e n t p o u r cet a p p a r t e m e n t . 

3. Thèse du Gouvernement 

16. Selon le G o u v e r n e m e n t , le « b i e n » du r e q u é r a n t au sens d e 

l ' a r t ic le 1 du P ro toco le n" 1, p o u r la p r iva t ion d u q u e l la C o u r a conclu à 

u n e v io la t ion d u d i t a r t i c l e , ne s a u r a i t c o m p r e n d r e l ' a p p a r t e m e n t de 

M. Mi re scu . A cet é g a r d , il fait va loi r q u e le t r i b u n a l de p r e m i è r e 

i n s t a n c e de B u c a r e s t n ' a u r a i t pu c o n s t a t e r l é g a l e m e n t le dro i t co

p r o p r i é t é du r e q u é r a n t sur l ' e n s e m b l e de la ma i son . 

I 7. Le G o u v e r n e m e n t s o u t i e n t aussi q u e le r e q u é r a n t p o u r r a i t o b t e n i r 

la r e s t i t u t i o n en n a t u r e de son bien en i n t r o d u i s a n t u n e ac t ion en 

r e v e n d i c a t i o n d e v a n t les t r i b u n a u x i n t e r n e s . 

18. Q u a n t à l ' e s t i m a t i o n de la va l eu r d u b ien , le G o u v e r n e m e n t 

c o n t e s t e d ' e m b l é e t a n t la p e r t i n e n c e des é l é m e n t s su r l esque ls s 'est 

fondé l ' expe r t D.S . q u e les m o n t a n t s a u x q u e l s celui-ci a conclu . 

II s o u m e t à son t o u r u n e e x p e r t i s e d r e s s é e p a r V.S. , e x p e r t e insc r i t e à 

l ' O r d r e des e x p e r t s t e c h n i q u e s de R o u m a n i e . A u x t e r m e s de c e t t e 

e x p e r t i s e , p r a t i q u é e selon les c r i t è r e s définis p a r la loi n" 112/1995, la 

v a l e u r de l ' i m m e u b l e au 1 e r m a r s 1999 é t a i t de 1 0 8 0 5 8 U S D , ce qu i 

r e p r é s e n t e 110 U S D / m 2 p o u r la c o n s t r u c t i o n et 87 U S D / m 2 p o u r le t e r r a i n . 

Q u a n t à la déc i s ion de la c o m m i s s i o n a d m i n i s t r a t i v e du 24 m a r s 1998, le 

G o u v e r n e m e n t sou l igne q u e celle-ci a r e s t i t u é a u r e q u é r a n t l ' a p p a r t e m e n t 

qu ' i l occupe et le t e r r a i n c o r r e s p o n d a n t à cet a p p a r t e m e n t , à savoir 168 m 2 . 

Le G o u v e r n e m e n t avance c o m m e va l eu r de l ' a p p a r t e m e n t e t du t e r r a i n y 

a f fé ren t la s o m m e de 38 578 U S D . P a r c o n s é q u e n t , le r e q u é r a n t devra i t se 

voir a c c o r d e r u n e i n d e m n i t é c o r r e s p o n d a n t à la d i f férence e n t r e la v a l e u r 

de l ' i m m e u b l e (108 058 U S D ) et la v a l e u r de l ' a p p a r t e m e n t et du t e r r a i n 

dé jà r e s t i t u é s (38 578 U S D ) , soit la s o m m e de 69 480 U S D . 

4. Appréciation par la Cour 

19. La C o u r r a p p e l l e q u ' u n a r r ê t c o n s t a t a n t u n e v io la t ion e n t r a î n e 

p o u r l 'E ta t d é f e n d e u r l 'obl iga t ion j u r i d i q u e au r e g a r d de la C o n v e n t i o n 

d e m e t t r e un t e r m e à la v io la t ion et d ' en effacer les c o n s é q u e n c e s d e 
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m a n i è r e à r é t a b l i r a u t a n t q u e faire se p e u t la s i t u a t i o n a n t é r i e u r e à 

celle-ci . 

20. Les E t a t s c o n t r a c t a n t s pa r t i e s à u n e affaire sont en pr inc ipe l ibres de 

choisir les m o y e n s don t ils u se ron t p o u r se con fo rmer à u n a r r ê t c o n s t a t a n t 

u n e violat ion. Ce pouvoir d ' app réc i a t i on q u a n t aux moda l i t é s d ' exécu t ion 

d ' un a r r ê t t r adu i t la l iber té de choix don t est assor t i e l 'obl igat ion 

p r i m o r d i a l e imposée p a r la C o n v e n t i o n aux E t a t s c o n t r a c t a n t s : a s s u r e r le 

respec t des d ro i t s et l iber tés g a r a n t i s (ar t ic le 1). Si la n a t u r e de la violat ion 

p e r m e t u n e restitutio in integrum, il i ncombe à l 'Eta t d é f e n d e u r de la réa l i ser . 

Si, en r evanche , le droi t na t iona l ne p e r m e t pas ou ne p e r m e t 

q u ' i m p a r f a i t e m e n t d 'effacer les c o n s é q u e n c e s de la violat ion, l 'ar t ic le 41 

habi l i te la C o u r à accorder , s'il y a l ieu, à la pa r t i e lésée la sa t is fact ion qui 

lui s e m b l e a p p r o p r i é e ( a r r ê t Papamichalopoulos et autres c. Grèce du 31 oc tobre 

1995 (ar t ic le 50) , sér ie A n" 330-B, pp. 58-59, § 34) . 

2 1 . D a n s son a r r ê t a u p r inc ipa l , la C o u r s 'est e x p r i m é e a i n s i : «( . . . ) la 

C o u r observe q u ' a u c u n e jus t i f i ca t ion n ' es t fournie à la s i t ua t i on qu i dér ive 

d e l ' a r rê t d e la C o u r s u p r ê m e d e j u s t i c e . En p a r t i c u l i e r , ni c e t t e j u r i d i c t i o n 

e l l e - m ê m e ni le G o u v e r n e m e n t n ' o n t t e n t é d ' a v a n c e r des mot i fs s é r i eu x 

j u s t i f i an t la p r iva t ion de p r o p r i é t é p o u r « c a u s e d 'u t i l i t é p u b l i q u e » . La 

C o u r no te en o u t r e q u e le r e q u é r a n t se t rouve pr ivé d e la p r o p r i é t é du 

b ien d e p u i s m a i n t e n a n t p lus de q u a t r e a n s sans avoir p e r ç u d ' i n d e m n i t é 

r e f l é t an t la v a l e u r rée l le de celui-ci , et q u e les efforts dép loyés p a r lui p o u r 

r e c o u v r e r la p r o p r i é t é sont à ce j o u r d e m e u r é s v a i n s » (§ 79) . 

22. La C o u r e s t i m e , d a n s les c i r c o n s t a n c e s de l ' espèce , q u e la 

r e s t i t u t i o n du b ien l i t ig ieux, te l le q u ' o r d o n n é e p a r le j u g e m e n t déf ini t i f 

du t r i b u n a l de p r e m i è r e i n s t a n c e de B u c a r e s t du 9 d é c e m b r e 1993, 

p l ace ra i t le r e q u é r a n t , a u t a n t q u e poss ib le , d a n s u n e s i t ua t i on é q u i v a l a n t 

à celle où il se t r o u v e r a i t si les ex igences de l ' a r t ic le 1 du Pro toco le n° 1 

n ' a v a i e n t p a s é té m é c o n n u e s . 

A cet é g a r d , la C o u r ne p e u t accuei l l i r l ' a r g u m e n t d u G o u v e r n e m e n t 

selon l eque l il a p p a r t i e n t au r e q u é r a n t d ' i n t r o d u i r e u n e nouvel le ac t ion 

en r e v e n d i c a t i o n . Elle r a p p e l l e q u e le G o u v e r n e m e n t ava i t dé jà soulevé 

c e t t e q u e s t i o n sous la fo rme d ' u n e e x c e p t i o n de n o n - é p u i s e m e n t , q u e la 

C o u r a r e j e t ée d a n s son a r r ê t au p r inc ipa l (§ 55) . 

Le r e q u é r a n t s ' é t a n t vu r e s t i t u e r l ' a p p a r t e m e n t qu ' i l occupe , 

r e s t i t u t i o n con f i rmée p a r la décis ion défini t ive de la cour d ' a p p e l de 

B u c a r e s t du 26 oc tob re 2000 ( p a r a g r a p h e 8 c i -dessus) , l 'E ta t doi t donc 

r é t a b l i r le d ro i t de p r o p r i é t é du r e q u é r a n t su r le r e s t e d e la m a i s o n . C e l a 

est s ans p ré jud ice de t o u t e p r é t e n t i o n q u e M. Mi re scu p o u r r a i t avoir à la 

p r o p r i é t é de l ' a p p a r t e m e n t se t r o u v a n t au r e z - d e - c h a u s s é e , p r é t e n t i o n qu i 

r e l ève ra i t des t r i b u n a u x i n t e r n e s . 

23 . A dé fau t p o u r l 'E ta t d é f e n d e u r de p r o c é d e r à pare i l l e r e s t i t u t i o n 

d a n s un dé la i d e six mois à c o m p t e r du p r o n o n c é d u p r é s e n t a r r ê t , la 

C o u r déc ide qu ' i l d e v r a v e r s e r au r e q u é r a n t , p o u r d o m m a g e m a t é r i e l , la 
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v a l e u r ac tue l l e de la m a i s o n , don t il f a u d r a d é d u i r e la v a l e u r du b ien dé jà 

r e s t i t u é au r e q u é r a n t . 

24. Q u a n t à la d é t e r m i n a t i o n d u m o n t a n t d e c e t t e i n d e m n i t é , la C o u r 

re lève l ' i m p o r t a n t éca r t qu i s é p a r e les m é t h o d e s de calcul e m p l o y é e s à 

c e t t e fin p a r les e x p e r t s d é s i g n é s p a r les p a r t i e s au l i t ige. 

C o m p t e t e n u des i n f o r m a t i o n s d o n t elle d i spose sur les pr ix du m a r c h é 

i m m o b i l i e r à B u c a r e s t , la C o u r e s t i m e la v a l e u r véna l e ac tue l l e de la 

m a i s o n et du t e r r a i n sur l eque l elle est sise à 215 000 U S D , d o n t 

78 795 U S D p o u r l ' a p p a r t e m e n t et la p a r t i e d u t e r r a i n dé jà r e s t i t u é s a u 

r e q u é r a n t . Le m o n t a n t des i n d e m n i t é s q u e le G o u v e r n e m e n t dev ra i t 

paye r a u r e q u é r a n t s ' é lèvera i t a ins i à 136 205 U S D , don t la s o m m e d e 

42 100 U S D r e p r é s e n t a n t la v a l e u r de l ' a p p a r t e m e n t occupé p a r 

M . Mi re scu . C e m o n t a n t se ra i t à conve r t i r en lei r o u m a i n s au t a u x 

app l i cab le à la d a t e du r è g l e m e n t . 

B. D o m m a g e m o r a l 

25. Le r e q u é r a n t soll ici te auss i 75 000 U S D p o u r le p ré jud ice m o r a l 

subi du fait de la souff rance « g r a v e , i n s u p p o r t a b l e et i n c o m m e n s u r a b l e » 

q u e lui a u r a i t infligée la C o u r s u p r ê m e d e j u s t i c e en 1995, en le p r ivan t de 

son b ien u n e d e u x i è m e fois, a p r è s qu ' i l e u t r éuss i , en 1993, à m e t t r e un 

t e r m e à la v io la t ion d e son dro i t p a r les a u t o r i t é s c o m m u n i s t e s p e n d a n t 

q u a r a n t e a n s . Il d e m a n d e é g a l e m e n t u n e i n d e m n i t é p o u r la p e r t e de 

l ' usage de sa p r o p r i é t é d e p u i s l ' a r r ê t de la C o u r s u p r ê m e de j u s t i c e en 

1995 j u s q u ' à p r é s e n t . Il n ' a v a n c e p a s de chiffre à cet é g a r d . 

26. Le G o u v e r n e m e n t s 'é lève c o n t r e c e t t e p r é t e n t i o n , e s t i m a n t 

q u ' a u c u n p ré jud ice m o r a l ne s a u r a i t ê t r e r e t e n u . De su rc ro î t , le 

G o u v e r n e m e n t s o u t i e n t qu ' i l s e ra i t c o n t r a i r e à la j u r i s p r u d e n c e des 

t r i b u n a u x r o u m a i n s d ' a c c o r d e r u n e i n d e m n i t é p o u r p e r t e d ' u s a g e et d e 

j o u i s s a n c e au t i t r e du d o m m a g e m o r a l . 

27. La C o u r cons idè re q u e les é v é n e m e n t s en c a u s e on t e n t r a î n é des 

i n g é r e n c e s g raves d a n s les d ro i t s de M. B r u m à r e s c u au r e spec t de son 

b ien , à u n t r i b u n a l et à un p rocès é q u i t a b l e , p o u r l esque l les la s o m m e d e 

15 000 U S D r e p r é s e n t e r a i t u n e r é p a r a t i o n é q u i t a b l e du p ré jud ice m o r a l 

subi . C e m o n t a n t est à conve r t i r e n lei r o u m a i n s au t a u x app l i cab le à la 

d a t e du r è g l e m e n t . 

C. F r a i s e t d é p e n s 

28. Le r e q u é r a n t sollicite le r e m b o u r s e m e n t de 2 450 U S D qu ' i l ven t i l e 

c o m m e sui t , en p r é s e n t a n t u n d é c o m p t e d é t a i l l é : 
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a) 1 644 U S D d ' h o n o r a i r e s p o u r le t rava i l a c c o m p l i p a r ses avoca t s 

d a n s la p r o c é d u r e d e v a n t la C o u r , su r le fond et p o u r la q u e s t i o n d e la 

sa t i s fac t ion é q u i t a b l e ; 

b) 50 U S D p o u r frais d ivers ( t é l é p h o n e , pho tocop ie s , n o t a i r e , e tc .) ; 

c) 700 U S D p o u r frais d ' e x p e r t (500 U S D p o u r l ' expe r t i s e p r o p r e m e n t 

d i te et 200 U S D p o u r le c o m p l é m e n t d ' e x p e r t i s e a u x fins de l ' éva lua t ion 

du b ien au l ' r s e p t e m b r e 2000) ; 

d) 300 f rancs f rançais (FRF) p o u r les frais du visa f rançais exigé p o u r 

son d é p l a c e m e n t a u x a u d i e n c e s de S t r a s b o u r g . 

29. Le G o u v e r n e m e n t ne s 'oppose p a s a u r e m b o u r s e m e n t des frais 

e n c o u r u s , su r p r é s e n t a t i o n des p ièces jus t i f i ca t ives . 

30. La C o u r e s t i m e q u e les frais et d é p e n s r é c l a m é s , p o u r l e sque l s 

des p ièces jus t i f i ca t ives on t é té p r o d u i t e s , on t é t é r é e l l e m e n t et 

n é c e s s a i r e m e n t exposés et son t d ' u n m o n t a n t r a i s o n n a b l e . D a n s ces 

cond i t ions , elle j u g e a p p r o p r i é d ' a l l oue r a u r e q u é r a n t les 2 450 U S D 

r é c l a m é s , m o i n s 3 900 F R F p e r ç u s d u Conse i l de l ' E u r o p e a u t i t r e d e 

l ' a s s i s t ance j u d i c i a i r e . C e m o n t a n t est à conve r t i r en lei r o u m a i n s a u 

t a u x app l i cab le à la d a t e du r è g l e m e n t . 

D . I n t é r ê t s m o r a t o i r e s 

3 1 . Les s o m m e s a c c o r d é e s é t a n t l ibel lées e n do l la r s a m é r i c a i n s , la 

C o u r juge a p p r o p r i é de fixer le t a u x d ' i n t é r ê t m o r a t o i r e app l i cab le à 6 % 

l 'an. 

PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

1. Dit q u e l 'E ta t d é f e n d e u r doi t r e s t i t u e r au r e q u é r a n t , d a n s les six mois , 

la m a i s o n l i t ig ieuse e t le t e r r a i n su r l eque l elle est s ise, excep t ion fai te 

de l ' a p p a r t e m e n t et de la p a r t i e d e t e r r a i n c o r r e s p o n d a n t e dé jà 

r e s t i t u é s ; 

2. Dit q u ' à dé fau t d ' u n e te l le r e s t i t u t i o n l 'E ta t d é f e n d e u r doi t v e r s e r a u 

r e q u é r a n t , d a n s les m ê m e s six mois , 136 205 U S D (cent t r e n t e - s i x 

mil le d e u x cen t cinq do l l a r s a m é r i c a i n s ) , p o u r d o m m a g e m a t é r i e l , à 

conve r t i r en lei r o u m a i n s a u t a u x app l i cab le à la d a t e du r è g l e m e n t ; 

3 . Dit q u e l 'E t a t d é f e n d e u r doi t v e r s e r a u r e q u é r a n t , d a n s u n dé la i de 

t rois mo i s , les s o m m e s s u i v a n t e s , à conve r t i r en lei r o u m a i n s a u t a u x 

app l i cab le à la d a t e d u r è g l e m e n t : 

a) 15 000 U S D (quinze mille dol lars a m é r i c a i n s ) , p o u r d o m m a g e m o r a l ; 

b) 2 450 U S D (deux mil le q u a t r e cen t c i n q u a n t e do l l a r s a m é r i c a i n s ) , 

mo ins 3 900 F R F ( t rois mi l le neu f cen t s francs f rançais) p e r ç u s au t i t r e 

d e l ' a s s i s t ance j u d i c i a i r e , p o u r frais et d é p e n s ; 
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4. Dit q u e les m o n t a n t s i n d i q u é s sous 2 e t 3 s e r o n t à m a j o r e r d ' u n i n t é r ê t 

s imp le de 6 % l ' an à c o m p t e r d e l ' exp i r a t i on d e s d i t s dé la i s et j u s q u ' a u 

v e r s e m e n t ; 

5. Rejette la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le s u r p l u s . 

Fa i t e n f rançais et en ang la i s , pu i s c o m m u n i q u é p a r écr i t le 23 j a n v i e r 

2 0 0 1 , en app l i ca t ion d e l 'a r t ic le 77 §§ 2 e t 3 d u r è g l e m e n t . 

Luz ius W l L D H A B E R 

P r é s i d e n t 

M a u d DE B O E R - B U Q U I C C H I O 

Gref f iè re ad jo in te 



B R U M A R E S C U V. R O M A N I A 
(Application no. 28342/95) 

GRAND CHAMBER 

JUDGMENT OF 23 JANUARY 2001 
(Just satisfaction) 





BRUMÄRESCU v. ROMANIA JUDGMENT (JUST SATISFACTION) 157 

SUMMARY1 

Just satisfaction - return of a property national ised under communist 
regime 

Article 41 

Pecuniary damage - Restitutio in integrum - Value of a property aligned with price on 
property market with a view to compensation if restitutio in integrum impossible — Return 
of nationalised property - Partial return of the property in dispute and complementary 
compensation — Non-pecuniary damage — Costs and expenses 

* 

In a judgment of 28 October 1999 (Brumarescu v. Romania [GCJ, no. 28342/95, 
ECHR 1999-VII) the Court held that there had been a violation of Article 6 § 1 of 
the Convention and Article 1 of Protocol No. 1. As regards the latter Article, it held 
that there had been no justification for the failure to re turn the applicant's 
property, which had been nationalised under the communist regime, and that a 
fair balance had been upset, as the applicant had borne and continued to bear an 
individual and excessive burden, incompatible with the right to the peaceful 
enjoyment of his possessions. The Court reserved the question of the applicability 
of Article 41. 

Held 
Article 41: (a) Pecuniary damage: A judgment in which the Court found a breach 
imposed on the respondent State a legal obligation to put an end to the breach and 
make reparation for its consequences in such a way as to restore as far as possible 
the situation existing before the breach. The Contracting States that were parties 
to a case were in principle free to choose the means whereby they would comply 
with a judgment in which the Court had found a breach. If the nature of the breach 
allowed of restitutio in integrum, it was for the respondent State to cflect it. If, on the 
other hand, national law did not allow — or allowed only partial — reparation to be 
made for the consequences of the breach, Article 41 empowered the Court to 
afford the injured party such satisfaction as appeared to it to be appropriate. In 
the instant case the return of the property in issue, as ordered in the final 
judgment of the relevant court of first instance on 9 December 1993, would pul 
the applicant as far as possible in the situation equivalent to the one in which he 
would have been if there had not been a breach of Article 1 of Protocol No. 1. The 
applicant having had the fiat he occupied returned to him, it therefore remained 
for the State to restore the applicant's title to the rest of the house. The fact that 

1. This summary by the Registry does not bind the Court. 
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the State had in the past sold one of the flats to a private individual whose heir 
refused to transfer the property back had no bearing: that individual's claim to 
the flat he occupied would fall to be determined in the domestic courts. Failing 
return to the applicant of the part of the house of which he had still not recovered 
ownership within six months from delivery of the European Court 's judgment , the 
State was to pay him, for pecuniary damage, the current value of the house, from 
which the value of the property already returned to him would have to be deducted. 
As to the determination of the amount of that compensation, having regard to the 
information available to it on prices on the Bucharest property market , the Court 
assessed the current market value of the house and the land on which it was 
situated at 215,000 United States dollars (USD), of which USD 78,795 
represented the flat and the part of the land already returned to the applicant. 
The compensation which the Government should pay the applicant, if no 
restitution was effected, was USD 136,205, including USD 42,100 representing 
the value of the flat occupied by the third party. 

(b) Non-pecuniary damage: The events in question had entailed serious 
interferences with the applicant's right to the peaceful enjoyment of his 
possession, to a court and to a fair hearing, in respect of which the sum of 
USD 15,000 would represent fair compensation for the non-pecuniary damage 
sustained. 
(c) Costs and expenses: The Court considered it appropriate to award the 
applicant the reimbursement sought of USD 2,450, less 3,900 French francs 
received from the Council of Europe by way of legal aid. 

Case-law cited by the Court 

Papamichalopoulos and Others v. Greece (Article 50), judgment of 31 October 1995, 
Series A no. 330-B 
Brumarescu v. Romania [GC], no. 28342/95, ECHR 1999-VII 
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I n t h e c a s e o f B r u m ä r e s c u v. R o m a n i a , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s , s i t t i ng as a G r a n d C h a m b e r 

c o m p o s e d of t he following j u d g e s : 
M r L . W I L D H A B E R , President, 
M r s E. P A L M , 

M r C . L . ROZAKJS , 

M r J . - P . C O S T A , 

M r L . FERRARI B R A V O , 

M r L . C A F L I S C H , 

M r L . LOUGAIDES, 

M r P . K O R I S , 

M r W. F U H R M A N N , 

M r K . J U N G W I E R T , 

Sir Nicolas BRATZA, 
M r s N . V A J I C , 

M r J . H E D I G A N , 

M r s W. T H O M A S S E N , 

M r T . P A N T I R U , 

M r E. L E V I T S , 

M r L . M I H A I , ad hocjudge, 
a n d also of M r s M . DE B O E R - B U Q U I C G H I O , Deputy Registrar, 

H a v i n g d e l i b e r a t e d in p r iva t e on 18 O c t o b e r 2000 a n d 10 J a n u a r y 2 0 0 1 , 
Del ivers t h e following j u d g m e n t , wh ich was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r e d to t he C o u r t by a R o m a n i a n n a t i o n a l , 
Mr Dan B r u i n a r e s c u (" the a p p l i c a n t " ) , a n d by the E u r o p e a n C o m m i s s i o n 
of H u m a n R i g h t s ( " the C o m m i s s i o n " ) on 3 a n d 6 N o v e m b e r 1998 
respect ive ly , w i t h i n t he t h r e e - m o n t h pe r iod laid d o w n by f o r m e r 
Ar t i c les 32 § 1 a n d 47 of t h e C o n v e n t i o n for t h e P r o t e c t i o n of H u m a n 
R i g h t s a n d F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) . It o r i g i n a t e d in 
an app l i ca t i on (no . 28342/95) a g a i n s t R o m a n i a lodged by M r B r u m a r e s c u 
wi th the C o m m i s s i o n u n d e r f o r m e r Ar t i c l e 25 on 9 M a y 1995. 

2. In its j u d g m e n t of 28 O c t o b e r 1999 (" the p r inc ipa l j u d g m e n t " ) t he 
C o u r t held u n a n i m o u s l y t h a t t h e r e h a d b e e n a violat ion of Art ic le 6 § 1 of 
t he C o n v e n t i o n a n d Art ic le 1 of Protocol No. 1. M o r e specifically, as r e g a r d s 
Art ic le 1 of Protocol No . 1, it held t h a t t h e r e had been no jus t i f i ca t ion for 
the dep r iva t ion of p r o p e r t y in issue a n d t h a t a t all even t s , a fair b a l an ce h a d 
b e e n upse t as t he app l ican t h a d b o r n e a n d c o n t i n u e d to b e a r a n individual 
a n d excessive b u r d e n , i ncompa t ib l e w i t h the r ight to t he peaceful 
en joymen t of his possess ions ( [ G C ] , §§ 79-80, E C H R 1999-VII). 
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3. U n d e r Ar t i c l e 41 of t h e C o n v e n t i o n , t h e app l i can t s o u g h t j u s t 
sa t i s fac t ion a m o u n t i n g to severa l h u n d r e d t h o u s a n d U n i t e d S t a t e s 
do l la r s in r e spec t of d a m a g e s u s t a i n e d a n d also for costs a n d e x p e n s e s . 

4. As t h e q u e s t i o n of t he appl icab i l i ty of Ar t ic le 41 was not r e a d y for 
dec is ion , t he C o u r t r e s e r v e d it a n d inv i ted t h e G o v e r n m e n t a n d t h e 
a p p l i c a n t to s u b m i t , w i th in t h r e e m o n t h s , t h e i r w r i t t e n obse rva t i ons on 
t h e m a t t e r a n d , in p a r t i c u l a r , to notify it of any a g r e e m e n t t h a t t h e y 
m i g h t r e a c h (ibid., § 84 a n d po in t 4 of t h e ope ra t i ve prov is ions) . 
S u b s e q u e n t l y , t h e P r e s i d e n t e x t e n d e d the t i m e al lowed un t i l 15 Apri l 2000. 

5. T h e G o v e r n m e n t s u b m i t t e d t he i r obse rva t i ons on 28 J a n u a r y a n d 
15 M a r c h 2000, a n d t h e a p p l i c a n t filed his on 25 J a n u a r y , 14 M a r c h a n d 
14 Apr i l 2000. 

6. O n 8 J u n e 2000, a c t i n g u n d e r Ru le 61 § 3 of the Ru les of C o u r t , t h e 
P r e s i d e n t gave M r M i r c e a D a n M i r e s c u leave to s u b m i t w r i t t e n c o m m e n t s 
on c e r t a i n a spec t s of t h e case . T h o s e c o m m e n t s h a d a l r e a d y b e e n rece ived 
a t t h e C o u r t , on 30 M a y 2000. 

7. U n d e r R u l e 61 § 5, the G o v e r n m e n t rep l ied in w r i t i n g on 21 J u l y 2000 
a n d the app l i can t did so on 11 S e p t e m b e r , 2 O c t o b e r a n d 17 N o v e m b e r 2000. 

8. It a p p e a r s f rom the d o c u m e n t s s u b m i t t e d by t h e p a r t i e s t h a t t h e 
a p p l i c a n t ' s a p p e a l a g a i n s t t he j u d g m e n t of 21 Apr i l 1999 (see t h e 
p r inc ipa l j u d g m e n t , § 30) was d i smis sed by t h e B u c h a r e s t C o u n t y C o u r t 
on 28 F e b r u a r y 2000. O n a n app l i ca t i on m a d e u n d e r Law no. 1 12/1995, 
t h a t cou r t he ld t h a t it h a d j u r i s d i c t i o n only to a w a r d c o m p e n s a t i o n , 
a c c o r d i n g to t h e c r i t e r i a laid d o w n in L a w no . 112/1995. T h e a p p l i c a n t 
a p p e a l e d a g a i n s t t h a t decis ion to t h e B u c h a r e s t C o u r t of A p p e a l as t h e 
cour t of last i n s t a n c e . H i s a p p e a l was d i smis sed on 26 O c t o b e r 2000. 
H o w e v e r , he s o u g h t a s tay of e x e c u t i o n of t he dec is ion of six m o n t h s . 

T H E L A W 

9. Ar t i c l e 41 of t h e C o n v e n t i o n p rov ides : 

"If the Court finds that there has been a violation oi" the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. P e c u n i a r y d a m a g e 

1. Applicant's submissions 

10. T h e a p p l i c a n t e m p h a s i s e d a t t he o u t s e t t h a t t h e m o s t a p p r o p r i a t e 
way for t h e G o v e r n m e n t to r e d r e s s t h e d a m a g e c a u s e d would be to r e t u r n 
t h e whole of t h e p r o p e r t y to h i m , n a m e l y t he land a n d t h e bu i ld ing . 
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11. In t h e event of t he G o v e r n m e n t ' s not b e i n g ab le to r e t u r n t h e 
p r o p e r t y , t h e a p p l i c a n t s t a t e d t h a t he was wi l l ing to cons ide r a n a w a r d of 
c o m p e n s a t i o n a n d c l a i m e d a s u m r e p r e s e n t i n g t h e m a r k e t va lue of t he 
p r o p e r t y . As t he flat he occupied a n d t h e c o r r e s p o n d i n g p a r t of t he l and 
h a d a l r e a d y b e e n r e t u r n e d to h i m , in a c c o r d a n c e wi th t h e A d m i n i s t r a t i v e 
Boa rd ' s dec is ion of 24 M a r c h 1998 (see t h e p r inc ipa l j u d g m e n t , § 28) , only 
t h e q u e s t i o n of t h e d i f ference b e t w e e n t h e va lue of t he p r o p e r t y as a whole 
a n d the va lue of his flat t o g e t h e r w i t h t he a p p u r t e n a n t l and r e m a i n e d to 
be cons ide red . 

Since t h e r e s t of t he house , excep t for M r M i r e s c u ' s flat, h a d not b e e n 
sold to t e n a n t s , t h e a p p l i c a n t s u b m i t t e d t h a t t h e S t a t e could no t pu t 
forward a n y jus t i f i ca t ion for re fus ing r e s t i t u t i o n . It would t h e r e f o r e be 
r e q u i r e d to pay h im c o m p e n s a t i o n only for M r M i r e s c u ' s flat. 

12. Re ly ing on a r e p o r t p r o d u c e d by D.S . , a n e x p e r t r e g i s t e r e d w i t h t h e 
R o m a n i a n I n s t i t u t e of T e c h n i c a l E x p e r t s , t h e a p p l i c a n t pu t fo rward t h e 
s u m of 5,757,000,000 R o m a n i a n lei ( R O L ) , equ iva l en t to 250,600 U n i t e d 
S t a t e s do l l a r s ( U S D ) , as t h e va lue of t h e p r o p e r t y a t 1 S e p t e m b e r 2000. 
T h a t s u m was b r o k e n down as follows: U S D 126,500 r e p r e s e n t i n g t h e 
va lue of t h e l and , t h a t is to say U S D 251 pe r sq. m. , a n d U S D 124,100 
r e p r e s e n t i n g t h e va lue of t h e bu i ld ing , t h a t is to say U S D 216 pe r sq. m . 
As to the flat he occupied , r e p r e s e n t i n g 3 9 . 3 % of t he whole house , he p u t 
fo rward t h e s u m of U S D 48 ,771 . 

13. T h e app l i can t p o i n t e d ou t t h a t his p r o p e r t y , cons i s t i ng of 503 sq. m . 
of l and a n d a b u i l d i n g of 575 sq. m . ( a p p r o x i m a t e l y 200 sq. m . g r o u n d a r e a ) , 
was s i t u a t e d in t h e C o t r o c e n i d is t r ic t of B u c h a r e s t , wh ich was p a r t of t h e 
" 0 " zone d e s i g n a t e d by t h e B u c h a r e s t C i ty Counc i l in severa l dec is ions 
r e l a t i n g to land pr ices in B u c h a r e s t . In each town p r o p e r t y p r ices in t h e 
" 0 " zone w e r e a m o n g the h i g h e s t . T h e app l i can t i nd i ca t ed t h a t in a 
n u m b e r of B u c h a r e s t C i t y Counc i l dec is ions t h e pr ice of land s i m i l a r to 
his own h a d b e e n set a t abou t U S D 300 pe r sq. m . 

As to t h e bu i ld ing , he said t h a t t h e h o u s e , which had b e e n bui l t in 1930, 
c o n t a i n e d a fu rn i shed b a s e m e n t , a g r o u n d floor a n d two s toreys above , 
i nc lud ing a n a t t i c floor, a n d two g a r a g e s . In o r d e r to d e t e r m i n e its va lue , 
t he e x p e r t ' s r e p o r t he p r o d u c e d took as a bas i s t h e c r i t e r i a laid down in t he 
s t a t u t o r y provis ions r e g u l a t i n g t he o p e n p r o p e r t y m a r k e t . Acco rd ing to t he 
a p p l i c a n t , t he e x p e r t ' s v a l u a t i o n at U S D 216 pe r sq. m . was c o r r o b o r a t e d 
by t h e p r o p e r t y m a r k e t , w h e r e p r ices of ten e x c e e d e d U S D 300 pe r sq. m . 

14. In th i s connec t i on , t h e app l i can t c r i t ic i sed t h e A d m i n i s t r a t i v e 
Boa rd ' s dec is ion of 24 M a r c h 1998 a n d t h e G o v e r n m e n t ' s e x p e r t r e p o r t , 
which , he sa id , w e r e b o t h based on the c r i t e r i a laid down in 
L a w no. 112/1995. App ly ing t hose c r i t e r i a did not yield t h e r ea l va lue of 
t h e p r o p e r t y bu t a m i n i m a l va lue , t h e a i m of Law no . 112/1995 hav ing 
b e e n to e n a b l e t e n a n t s of n a t i o n a l i s e d a c c o m m o d a t i o n to buy a t low 
pr ices t h e flats t h e y occup ied . 
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2. Intervener's submissions 

15. T h e i n t e r v e n e r , M r M i r e s c u , said t h a t he o w n e d t h e flat on t he 
g r o u n d floor of t he h o u s e ; t h e S t a t e had sold it to his unc les in 1973 a n d 
he h a d i n h e r i t e d it. C o n s e q u e n t l y , t h e S t a t e could not r e t u r n it to t he 
a p p l i c a n t w i t h o u t c o m m i t t i n g a fresh in jus t ice . M r M i r e s c u cons ide r ed 
t h a t t h e S t a t e shou ld a w a r d the a p p l i c a n t c o m p e n s a t i o n for t he flat. 

3. The Government's submissions 

16. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e a p p l i c a n t ' s "possess ion" 
w i t h i n t h e m e a n i n g of Ar t ic le 1 of Pro tocol N o . 1, t h e loss of which h a d 
led to t h e C o u r t ' s ho ld ing t h a t t h e r e had b e e n a v io la t ion of t h a t Ar t i c l e , 
could not inc lude t h e flat of t h e i n t e r v e n e r , M r M i r e s c u . In t h a t 
c o n n e c t i o n , t hey a r g u e d t h a t t he B u c h a r e s t C o u r t of F i rs t I n s t a n c e could 
no t lawfully have he ld t h a t t h e a p p l i c a n t was t h e o w n e r of t he whole 
h o u s e . 

17. T h e G o v e r n m e n t a lso m a i n t a i n e d t h a t t h e a p p l i c a n t could s ecu re 
t h e r e t u r n of his p r o p e r t y by b r i n g i n g an ac t ion for recovery of possess ion 
in t h e d o m e s t i c c o u r t s . 

18. As to t h e v a l u a t i o n of t h e possess ion , t h e G o v e r n m e n t cha l l enged 
a t t h e o u t s e t b o t h t h e r e l evance of t h e i n f o r m a t i o n on wh ich the e x p e r t , 
D.S . , h a d re l ied a n d t h e a m o u n t s he had a r r i v e d a t . 

T h e y s u b m i t t e d t h e i r own e x p e r t r e p o r t , d r a w n u p by V.S. , an e x p e r t 
r e g i s t e r e d wi th t h e R o m a n i a n I n s t i t u t e of T e c h n i c a l E x p e r t s . A c c o r d i n g to 
t h a t e x p e r t ' s r e p o r t , p r o d u c e d in a c c o r d a n c e w i t h t he c r i t e r i a laid down in 
Law no. 112/1995, t h e va lue of t he p r o p e r t y a t 1 M a r c h 1999 h a d b e e n 
U S D 108,058, wh ich r e p r e s e n t e d U S D 110 p e r sq. m . for t h e b u i l d i n g a n d 
U S D 87 p e r sq. m . for t he l and . 

As to t he A d m i n i s t r a t i v e B o a r d ' s dec is ion of 24 M a r c h 1998, t he 
G o v e r n m e n t p o i n t e d ou t t h a t t h e B o a r d h a d r e t u r n e d to t he a p p l i c a n t 
t h e flat he occupied a n d the a p p u r t e n a n t l and , n a m e l y 168 sq. m . T h e 
G o v e r n m e n t pu t fo rward t h e s u m of U S D 38,578 as b e i n g the va lue of 
t h e flat a n d of t h e a p p u r t e n a n t l and . C o n s e q u e n t l y , t h e a p p l i c a n t o u g h t 
to be a w a r d e d c o m p e n s a t i o n c o r r e s p o n d i n g to t h e d i f ference b e t w e e n t h e 
va lue of t h e p r o p e r t y ( U S D 108,058) a n d t h e va lue of t h e flat a n d l and 
a l r e a d y r e t u r n e d ( U S D 38 ,578) , t h a t is to say U S D 69,480. 

4. The Court's assessment 

19. T h e C o u r t r e i t e r a t e s t h a t a j u d g m e n t in which it f inds a b r e a c h 
i m p o s e s on the r e s p o n d e n t S t a t e a legal ob l iga t ion to pu t a n end to t h e 
b r e a c h a n d m a k e r e p a r a t i o n for i ts c o n s e q u e n c e s in such a way as to 
r e s t o r e as far as possible t he s i t u a t i o n ex i s t ing before t h e b r e a c h . 
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20. T h e C o n t r a c t i n g S t a t e s t h a t a r e p a r t i e s to a case a r e in p r inc ip le 
free to choose t h e m e a n s w h e r e b y t h e y will comply w i t h a j u d g m e n t in 
which t h e C o u r t h a s found a b r e a c h . T h i s d i s c r e t i on as to t he m a n n e r of 
e x e c u t i o n of a j u d g m e n t ref lec ts t h e f r eedom of choice a t t a c h i n g to t h e 
p r i m a r y ob l iga t ion of t h e C o n t r a c t i n g S t a t e s u n d e r t h e C o n v e n t i o n to 
s ecu re t h e r i g h t s a n d f r e e d o m s g u a r a n t e e d (Art ic le 1). If t h e n a t u r e of 
t h e b r e a c h al lows of restitutio in integrum, it is for t h e r e s p o n d e n t S t a t e to 
effect it. If, on t h e o t h e r h a n d , n a t i o n a l law does no t al low - or allows only 
p a r t i a l - r e p a r a t i o n to be m a d e for t h e c o n s e q u e n c e s of t h e b r e a c h , 
Ar t ic le 41 e m p o w e r s t h e C o u r t to afford t h e in ju red p a r t y such 
sa t i s fac t ion as a p p e a r s to it to be apjDropriate (see Papamichalopoulos and 
Others v. Greece (Art ic le 50) , j u d g m e n t of 31 O c t o b e r 1995, Ser ies A 
no. 330-B, pp . 58-59, § 34) . 

2 1 . In t h e p r inc ipa l j u d g m e n t t h e C o u r t said: " T h e C o u r t ... obse rves 
t h a t no ju s t i f i ca t ion h a s b e e n offered for t h e s i t u a t i o n b r o u g h t a b o u t by 
t h e j u d g m e n t of t h e S u p r e m e C o u r t of J u s t i c e . In p a r t i c u l a r , n e i t h e r t he 
S u p r e m e C o u r t of J u s t i c e i tself nor t h e G o v e r n m e n t have s o u g h t to jus t i fy 
t he d e p r i v a t i o n of p r o p e r t y on s u b s t a n t i v e g r o u n d s as b e i n g ' in t h e publ ic 
i n t e r e s t ' . T h e C o u r t f u r t h e r no tes t h a t t h e a p p l i c a n t has now b e e n 
dep r ived of t he o w n e r s h i p of t he p r o p e r t y for m o r e t h a n four y e a r s 
w i t h o u t b e i n g pa id c o m p e n s a t i o n re f l ec t ing its t r u e va lue , a n d t h a t his 
efforts to recover o w n e r s h i p have to d a t e proved unsuccess fu l " (§ 79) . 

22. T h e C o u r t cons iders t h a t in t he c i r c u m s t a n c e s of t h e p r e s e n t case t he 
r e t u r n of t h e p r o p e r t y in i ssue , as o r d e r e d in t h e final j u d g m e n t of t he 
B u c h a r e s t C o u r t of F i rs t I n s t ance of 9 D e c e m b e r 1993, would p u t t he 
app l ican t as far as possible in t he s i tua t ion equ iva len t to t h e one in which he 
would have been if t h e r e had not b e e n a b r e a c h of Art ic le 1 of Protocol No . 1. 

In this connec t ion , t h e C o u r t c a n n o t accep t t h e G o v e r n m e n t ' s 
a r g u m e n t t h a t t h e app l i can t should b r i n g a fresh ac t ion for recovery of 
possess ion . It po in t s out t h a t t he G o v e r n m e n t r a i sed t h a t q u e s t i o n 
e a r l i e r in t h e form of a n objec t ion t h a t d o m e s t i c r e m e d i e s h a d not b e e n 
e x h a u s t e d , wh ich the C o u r t d i smi s sed in t h e p r inc ipa l j u d g m e n t (§ 55) . 

T h e a p p l i c a n t hav ing had the flat he occupies r e t u r n e d to h i m a n d t h a t 
r e s t i t u t i o n hav ing b e e n u p h e l d in t h e final dec is ion of t h e B u c h a r e s t C o u r t 
of A p p e a l of 26 O c t o b e r 2000 (see p a r a g r a p h 8 above ) , t h e S t a t e shou ld 
t h e r e f o r e r e s t o r e t he a p p l i c a n t ' s t i t le to t h e res t of t h e house . T h i s is 
w i t h o u t p re jud ice to any c la im which M r M i r e s c u m i g h t have to 
o w n e r s h i p of t h e flat on t h e g r o u n d floor, which c l a im would fall to be 
d e t e r m i n e d in t h e d o m e s t i c c o u r t s . 

23 . Fa i l i ng such r e s t i t u t i o n by t h e r e s p o n d e n t S t a t e w i th in six m o n t h s 
of t h e de l ivery of this j u d g m e n t , t he C o u r t holds t h a t t h e r e s p o n d e n t S t a t e 
is to pay t h e a p p l i c a n t , for p e c u n i a r y d a m a g e , t h e c u r r e n t va lue of t h e 
house , f rom which the va lue of t he p r o p e r t y a l r e a d y r e t u r n e d to h i m will 
have to be d e d u c t e d . 
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24. As to t he d e t e r m i n a t i o n of t he a m o u n t of t h a t c o m p e n s a t i o n , t h e 
C o u r t no tes t h e cons iderab le d ivergence b e t w e e n the m e t h o d s of 
ca lcu la t ion employed for the pu rpose by the e x p e r t s a p p o i n t e d by the pa r t i e s . 

H a v i n g r e g a r d to t h e i n f o r m a t i o n ava i lab le to it on pr ices on t h e 
B u c h a r e s t p r o p e r t y m a r k e t , t he C o u r t a s sesses t h e c u r r e n t m a r k e t va lue 
of t h e house a n d t h e l and on which it is s i t u a t e d a t U S D 215,000, 
U S D 78,795 of wh ich r e p r e s e n t s t h e flat a n d t h e p a r t of t h e l and a l r e a d y 
r e t u r n e d to t h e app l i c an t . T h e c o m p e n s a t i o n which t h e G o v e r n m e n t 
shou ld pay the a p p l i c a n t accord ing ly a m o u n t s to U S D 136,205, i nc lud ing 
U S D 42,100 r e p r e s e n t i n g t h e va lue of t h e flat occup ied by M r M i r e s c u . 
T h a t a m o u n t is to be c o n v e r t e d in to R o m a n i a n lei at t he r a t e app l i cab le 
on t h e d a t e of s e t t l e m e n t . 

B. N o n - p e c u n i a r y d a m a g e 

25. T h e a p p l i c a n t also s o u g h t U S D 75,000 for n o n - p e c u n i a r y d a m a g e 
s u s t a i n e d on a c c o u n t of t h e " se r ious , u n b e a r a b l e a n d i m m e a s u r a b l e " 
suf fer ing which t h e S u p r e m e C o u r t of J u s t i c e had infl icted on h i m in 
1995 by d e p r i v i n g h i m of his p r o p e r t y for a second t i m e , a f te r he h a d 
m a n a g e d , in 1993, to pu t a n e n d to the c o m m u n i s t a u t h o r i t i e s ' b r e a c h of 
his r igh t for a pe r iod of forty y e a r s . H e also c l a i m e d c o m p e n s a t i o n for t h e 
loss of use of his p r o p e r t y from t h e S u p r e m e C o u r t of J u s t i c e ' s j u d g m e n t in 
1995 to d a t e , bu t d id no t quan t i fy it . 

26. T h e G o v e r n m e n t r e s i s t ed t h a t c l a im, s u b m i t t i n g t h a t no non -
p e c u n i a r y d a m a g e could be t a k e n in to accoun t . F u r t h e r m o r e , t h e y 
m a i n t a i n e d t h a t it wou ld be c o n t r a r y t o t h e case- law of t h e R o m a n i a n 
c o u r t s to a w a r d c o m p e n s a t i o n for loss of use a n d e n j o y m e n t u n d e r t h e 
h e a d of n o n - p e c u n i a r y d a m a g e . 

27. T h e C o u r t cons ide r s t h a t t h e even t s in q u e s t i o n e n t a i l e d se r ious 
i n t e r f e r e n c e s wi th M r B r u m a r e s c u ' s r i gh t to t h e peacefu l e n j o y m e n t of 
his possess ion , to a cou r t a n d to a fair h e a r i n g , in r e s p e c t of which t h e 
s u m of U S D 15,000 would r e p r e s e n t fair c o m p e n s a t i o n for t h e non -
p e c u n i a r y d a m a g e s u s t a i n e d . T h a t a m o u n t is to be c o n v e r t e d in to 
R o m a n i a n lei a t t h e r a t e app l i cab le on t h e d a t e of s e t t l e m e n t . 

C. C o s t s a n d e x p e n s e s 

28. T h e a p p l i c a n t c l a i m e d r e i m b u r s e m e n t of U S D 2,450, wh ich he 
b r o k e d o w n as follows in a d e t a i l e d accoun t he s u b m i t t e d : 

(a) U S D 1,644 in fees for work done by his lawyers in t he p r o c e e d i n g s 
before t h e C o u r t , b o t h on t h e m e r i t s and in c o n n e c t i o n wi th t he q u e s t i o n 
of j u s t sa t i s fac t ion ; 

(b) U S D 50 for va r i ous e x p e n s e s ( t e l e p h o n e , pho tocop i e s , no t a ry , e tc . ) ; 



BRUMÀRESCU v. ROMANIA JUDGMENT (JUST SATISFACTION) 165 

(c) U S D 700 for t he cos ts of a n e x p e r t r e p o r t ( U S D 500 for t h e r e p o r t 
p r o p e r a n d U S D 200 for f u r t h e r work on v a l u i n g t h e p r o p e r t y a t 
1 S e p t e m b e r 2000) ; 

(d) 300 F r e n c h francs (FRF) for t h e cost of t h e F r e n c h visa r e q u i r e d for 
his j o u r n e y to a t t e n d t h e h e a r i n g s in S t r a s b o u r g . 

29. T h e G o v e r n m e n t did no t object to t h e r e i m b u r s e m e n t of t h e cos t s 
i n c u r r e d , p rov ided t h a t v o u c h e r s w e r e s u b m i t t e d . 

30. T h e C o u r t cons ide r s t h a t t he cos ts a n d e x p e n s e s c l a i m e d , for wh ich 
vouche r s have b e e n p r o d u c e d , w e r e ac tua l ly a n d necessa r i ly i n c u r r e d a n d 
a r e r e a s o n a b l e as to q u a n t u m . T h a t b e i n g so, it cons ide r s it a p p r o p r i a t e to 
a w a r d t he a p p l i c a n t t he s u m s o u g h t of U S D 2,450, less F R F 3,900 rece ived 
f rom the C o u n c i l of E u r o p e by way of legal a id. T h a t a m o u n t is to be 
c o n v e r t e d in to R o m a n i a n lei a t t h e r a t e app l icab le on t h e d a t e of 
s e t t l e m e n t . 

D . D e f a u l t i n t e r e s t 

3 1 . As t h e s u m s a w a r d e d a r e d e n o m i n a t e d in U n i t e d S t a t e s do l l a r s , 
t h e C o u r t cons ide r s it a p p r o p r i a t e to set t he r a t e of de fau l t i n t e r e s t 
app l icab le a t 6% p e r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t he r e s p o n d e n t S t a t e is to r e t u r n to t h e a p p l i c a n t , w i t h i n six 
m o n t h s , t h e house in issue a n d t h e l and on which it is s i t u a t e d , excep t 
for t he flat a n d the c o r r e s p o n d i n g p a r t of t he l and a l r e a d y r e t u r n e d ; 

2. Holds t h a t , fai l ing such r e s t i t u t i o n , t h e r e s p o n d e n t S t a t e is to pay t h e 
a p p l i c a n t , w i t h i n t h e s a m e pe r iod of six m o n t h s , U S D 136,205 (one 
h u n d r e d a n d th i r ty-s ix t h o u s a n d two h u n d r e d a n d Five U n i t e d S t a t e s 
do l la rs ) in r e spec t of p e c u n i a r y d a m a g e , to be c o n v e r t e d in to 
R o m a n i a n lei a t t h e r a t e app l i cab le on t h e d a t e of s e t t l e m e n t ; 

3. Holds t h a t t h e r e s p o n d e n t S t a t e is to pay t h e a p p l i c a n t , w i th in t h r e e 
m o n t h s , t h e following s u m s , to be c o n v e r t e d in to R o m a n i a n lei a t t he 
r a t e aj jpl icable on t h e d a t e of s e t t l e m e n t : 
(a) U S D 15,000 (fifteen t h o u s a n d U n i t e d S t a t e s do l la rs ) in r e spec t of 
n o n - p e c u n i a r y d a m a g e ; 
(b) U S D 2,450 ( two t h o u s a n d four h u n d r e d a n d fifty U n i t e d S t a t e s 
do l l a r s ) , less F R F 3,900 ( t h r e e t h o u s a n d n ine h u n d r e d F r e n c h francs) 
rece ived by way of legal a id , in r e spec t of costs a n d e x p e n s e s ; 
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4. Holds t h a t s imp le i n t e r e s t a t a n a n n u a l r a t e of 6% shal l be payab le on 
t h e s u m s in (2) a n d (3) f rom t h e expi ry of t he pe r iods m e n t i o n e d un t i l 
s e t t l e m e n t ; 

5. Dismisses t h e r e m a i n d e r of t h e c la im for j u s t sa t i s fac t ion . 

D o n e in Eng l i sh a n d in F r e n c h , a n d not i f ied in w r i t i n g on 23 J a n u a r y 
2 0 0 1 , p u r s u a n t to R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

L u z i l l S W l L D H A B E R 

P r e s i d e n t 

M a u d DE B O E R - B U Q U I C C H I O 

D e p u t y R e g i s t r a r 
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SUMMARY1 

Exhaustion of domestic remedies - ef fect iveness of remedy in relation to 
length of court proceedings 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Length of court proceedings -
Section 91 of the Courts Act - Remedy capable of speeding up court proceedings 

* 
* * 

The applicant instituted civil proceedings in May 1988. They ended at first 
instance in March 1993. The judgment rejecting the applicant's appeal was 
served in November 1993. He complained about the length of the proceedings. 

Held 
Article 6 § 1 and Article 35 § 1: Government 's preliminary objection (non-
exhaustion): In its decision on admissibility, the European Commission of 
Human Rights had found that an application under section 91 of the Courts Act 
did not constitute an effective remedy but was relevant to the question whether the 
proceedings had taken an unreasonably long time. It was an interlocutory 
application to a court whereby a higher court was requested to fix an adequate 
time-limit for taking a procedural measure which the court below had failed to 
take, and since it could not give rise to any finding as to the length of the 
proceedings as a whole or to make redress for any unreasonable delay to da te it 
could not be regarded as an effective remedy. However, the Court disagreed with 
this approach. There is an important difference between the question of the status 
of victim and the issue of exhaustion of domestic remedies: the focus of Article 35 
ol the Convention in relation to complaints about the length of proceedings is on 
the prevention of a breach of the Convention and not on recognition by the 
domestic authorities of a violation which has occurred or the grant of reparation 
for such a violation. What is important is whether a given remedy is capable of 
speeding up proceedings or preventing them from becoming unreasonably long. 
In that respect, the effectiveness of a remedy may depend on whether it has a 
significant effect on the length of the proceedings as a whole. Section 91 of the 
Courts Act entered into force in January 1990, while the proceedings at issue 
were pending, and it was from that moment that the applicant could have made 
an application under the provision. However, he did not do so. Moreover, the 
seventeen-month period prior to that date did not in itself give rise to a breach of 
Article 6. In the circumstances of the case, the applicant, by not lodging an 

1. This summary by the Registry does not bind the Court. 
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application under section 91 of the Courts Act, Tailed to exhaust domestic 
remedies and the Court was unable to take cognisance of the merits of the case. 

Case-law cited by the Court 

Raif v. Greece, application no. 21782/93, Commission decision of 26 June 1995, 
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I n t h e c a s e o f H o l z i n g e r v. A u s t r i a ( n o . 1 ) , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( T h i r d S e c t i o n ) , s i t t i n g as a 

C h a m b e r c o m p o s e d of: 
M r J . -P. C O S T A , President, 

M r W. F U H R M A N N , 

M r P . K U R I S , 

M r K. J U N G W I E R T , 

M r s H . S . G R E V E , 

Mr K. T R A J A , 

M r M . UGREKHEI .H)ZE,7«( (§« , 

and M r s S. D O I . E E , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva t e on 9 J a n u a r y 2 0 0 1 , 
Del ivers t he following j u d g m e n t , wh ich was a d o p t e d on t h a t d a t e : 

PROCEDURE 

1. T h e case was r e f e r r ed to t h e C o u r t by a n A u s t r i a n n a t i o n a l , M r Adolf 
H o l z i n g e r ( " the a p p l i c a n t " ) , on 26 F e b r u a r y 1999, w i th in t h e t h r e e - m o n t h 
pe r iod laid down by f o r m e r Ar t i c les 32 § 1 a n d 47 of t h e C o n v e n t i o n for 
t h e P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " the 
C o n v e n t i o n " ) . It o r i g i n a t e d in a n a p p l i c a t i o n (no. 23459/94) a g a i n s t t h e 
R e p u b l i c of A u s t r i a l odged w i t h t h e E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s (" the C o m m i s s i o n " ) u n d e r f o r m e r Ar t ic le 25 by t h e a p p l i c a n t on 
25 N o v e m b e r 1993. 
T h e C o m m i s s i o n d e c l a r e d t he app l i ca t i on pa r t l y admis s ib l e on 
10 S e p t e m b e r 1997. In its r e p o r t of 21 O c t o b e r 1998 ( f o r m e r Ar t i c l e 31 of 
t h e C o n v e n t i o n ) ' , it e x p r e s s e d the u n a n i m o u s op in ion t h a t t h e r e had b e e n 
a v io la t ion of Ar t ic le 6 § 1. 

2. T h e a p p l i c a n t ' s r e q u e s t to t he C o u r t r e f e r r ed to fo rmer Ar t ic le 48 of 
t h e C o n v e n t i o n as a m e n d e d by Pro tocol No . 9, which A u s t r i a h a d ra t i f ied . 
T h e object of t h e app l i ca t i on was to o b t a i n a decis ion as to w h e t h e r t h e 
facts of t h e case disclosed a b r e a c h by t h e r e s p o n d e n t S t a t e of its 
ob l iga t ions u n d e r Ar t i c l e 6 § 1 of t he C o n v e n t i o n . 
T h e A u s t r i a n G o v e r n m e n t ( " the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t h e i r 
A g e n t , M r H . W i n k l e r , H e a d of t he I n t e r n a t i o n a l Law D e p a r t m e n t a t t h e 
F e d e r a l M i n i s t r y of Fo re ign Affairs . 

3 . O n 3 1 M a r c h 1999 a p a n e l of t h e G r a n d C h a m b e r d e c i d e d , p u r s u a n t 
to Ar t ic le 5 § 4 of Pro tocol No . 11 to t h e C o n v e n t i o n a n d Rules 100 § 1 a n d 
24 § 6 of t h e R u l e s of C o u r t , t h a t t h e app l i ca t ion would be e x a m i n e d by 
one of t he Sec t ions of t h e C o u r t . It w a s , t h e r e u p o n , a s s igned to t h e T h i r d 
Sec t ion . W i t h i n t h a t Sec t ion , t h e C h a m b e r was c o n s t i t u t e d in a c c o r d a n c e 
wi th Rule 26 § 1. 

1. Note by the Registry. The report is obtainable from the Registry. 

http://Doi.ee
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4. In a c c o r d a n c e wi th Ru le 59 § 3 , t h e P r e s i d e n t of t he C h a m b e r 
invi ted t h e p a r t i e s to s u b m i t w r i t t e n o b s e r v a t i o n s on t h e i ssues of t h e 
case . T h e G o v e r n m e n t s u b m i t t e d such o b s e r v a t i o n s on 6 J u l y 1999 a n d 
27 M a r c h 2000, t he a p p l i c a n t on 3 M a y 2000. 

5. Af te r c o n s u l t i n g the A g e n t of t he G o v e r n m e n t a n d the a p p l i c a n t , 
t h e C h a m b e r d e c i d e d not to hold a h e a r i n g in t h e case . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

6. O n 16 M a y 1988 t h e a p p l i c a n t i n t r o d u c e d p r o c e e d i n g s in t h e 
S a l z b u r g Dis t r i c t C o u r t (Bezirksgericht) a g a i n s t a f o rmer lawyer for t h e 
s u m of 30,000 A u s t r i a n schi l l ings (ATS) . T h e Dis t r i c t C o u r t r e jec ted t h e 
c la im on 20 M a y 1988 b e c a u s e it cons ide r ed t h a t it h a d no j u r i s d i c t i o n . O n 
I J u n e 1988 it q u a s h e d its p r e v i o u s dec is ion a n d , u p o n t h e a p p l i c a n t ' s 
r e q u e s t (Uberweisungsantrag), r e m i t t e d t h e case to t h e Reg iona l C o u r t 
(Landesgericht). O n 8 A u g u s t 1988 the R e g i o n a l C o u r t i n s t r u c t e d t h e 
a p p l i c a n t to s u b m i t his c la im t h r o u g h a lawyer , which he did on 
13 S e p t e m b e r 1988. 

7. O n 23 N o v e m b e r 1988 t h e Reg iona l C o u r t found t h a t t he j u d g e w h o 
h a d b e e n in c h a r g e of t h e case was no t i m p a r t i a l , a n d q u a s h e d all 
p r o c e d u r a l s t eps t a k e n a f te r 7 J u l y 1988. 

8. A de fence p l e a d i n g was lodged on 21 D e c e m b e r 1988 a n d , on 
22 F e b r u a r y 1989, a t t h e a p p l i c a n t ' s r e q u e s t , t h e Reg iona l C o u r t 
a d j o u r n e d the p r o c e e d i n g s p e n d i n g the o u t c o m e of a d i f fe ren t ac t ion , t h e 
p r o c e e d i n g s only to be r e s u m e d on app l i ca t ion by the p a r t i e s . O n 30 J u n e 
1989 t h e a p p l i c a n t ' s lawyer r e q u e s t e d t h a t t h e p r o c e e d i n g s be r e s u m e d 
a n d i n c r e a s e d t h e c l a im to A T S 449 ,417 .23 . T h e R e g i o n a l C o u r t r e t u r n e d 
t h e r e q u e s t on 4 A u g u s t 1989 wi th t he i n s t r u c t i o n to f o r m u l a t e it p rope r ly . 

9. A h e a r i n g which had b e e n set d o w n for 20 D e c e m b e r 1989 was 
a d j o u r n e d w h e n t h e j u d g e in c h a r g e of t h e case c h a n g e d . 

10. O n 31 M a r c h 1990 t h e d e f e n d a n t gave u p his p rofess iona l 
ac t iv i t i es , a n d t h e p r o c e e d i n g s h a d to be a d j o u r n e d for a lawyer to be 
a p p o i n t e d . O n 6 J u n e 1990 t h e a p p l i c a n t r e q u e s t e d t h e cou r t to o r d e r t h e 
d e f e n d a n t to a p p o i n t a lawyer , a n d on 13 J u n e it d id so. T h e d e f e n d a n t 
failed to appo in t a lawyer wi th in t h e t ime - l im i t . O n 9 N o v e m b e r 1990 t h e 
cou r t a n n o u n c e d t h a t , in view of t he d e f e n d a n t ' s fa i lure to a p p o i n t a 
lawyer , t he p r o c e e d i n g s w e r e r e s u m e d . A h e a r i n g was fixed for 
I I D e c e m b e r 1990. 

11. At t he h e a r i n g on 1 1 D e c e m b e r 1990 t h e p r o c e e d i n g s h a d to be 
c o m m e n c e d a g a i n b e c a u s e of a c h a n g e of j u d g e . T h e d e f e n d a n t was 
n e i t h e r p r e s e n t nor r e p r e s e n t e d , and the a p p l i c a n t ' s r e p r e s e n t a t i v e 
a sked for j u d g m e n t to be e n t e r e d by de fau l t . T h e cour t a d j o u r n e d t h e 
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p r o c e e d i n g s in o r d e r t o a l low c o n s i d e r a t i o n to be given to a d d i t i o n a l 
p a p e r s s u b m i t t e d by the a p p l i c a n t ' s r e p r e s e n t a t i v e s . O n 23 J a n u a r y 1991 
the Reg iona l C o u r t p e r m i t t e d t h e d e f e n d a n t , who h a d p r o d u c e d a m e d i c a l 
cer t i f ica te in r e spec t of 11 D e c e m b e r 1990, to r e m a i n in t h e p r o c e e d i n g s . 

12. O n 16 O c t o b e r 1991 t h e app l i can t w r o t e t o t h e cour t r e q u e s t i n g 
t h a t the p r o c e e d i n g s be r e s u m e d . O n lei O c t o b e r t h e p a r t i e s w e r e 
s u m m o n e d to a h e a r i n g set for 26 N o v e m b e r 1991. T h a t h e a r i n g was 
p o s t p o n e d as t he app l i can t h a d i n f o r m e d t h e cou r t t h a t he would be 
a b s e n t f rom 18 N o v e m b e r 1991 to 28 J a n u a r y 1992. O n 12 M a r c h 1992 
t h e a p p l i c a n t a g a i n a s k e d for t he p r o c e e d i n g s to be r e s u m e d . O n 
23 M a r c h t h e p a r t i e s w e r e s u m m o n e d to a h e a r i n g set for 7 M a y 1992. At 
t h e e n d of t h a t h e a r i n g t h e p r o c e e d i n g s w e r e a d j o u r n e d , a n d on 18 M a y 
1992 the a p p l i c a n t a sked for t h e m to be r e s u m e d soon as he was to be away 
from 9 S e p t e m b e r to 20 N o v e m b e r 1992. O n 25 M a y 1992 t h e cou r t se t t h e 
nex t h e a r i n g for 7 J u l y 1992, w h e n t h e a p p l i c a n t r ep l i ed to q u e s t i o n s , his 
r e p r e s e n t a t i v e s u b m i t t e d a se r ies of d o c u m e n t s a n d t h e p r o c e e d i n g s w e r e 
a g a i n a d j o u r n e d . 

13. T h e nex t h e a r i n g took place on 26 N o v e m b e r 1992, at t h e e n d of 
which the j u d g e d e c l a r e d t h e t r ia l c losed. T h e j u d g m e n t , 18 F e b r u a r y 
1993, was rece ived by t h e a p p l i c a n t ' s r e p r e s e n t a t i v e on 4 M a r c h 1993. 
T h e cour t found t h a t t he a p p l i c a n t ' s ac t ion was s t a t u t e - b a r r e d . T h e 
a p p l i c a n t ' s a p p e a l of 18 M a r c h 1993 was r e t u r n e d by t h e cou r t on 1 Apr i l 
1993 as it h a d no t b e e n du ly s igned by a lawyer . T h e a p p e a l was r e 
s u b m i t t e d on 28 Apr i l . T h e d e f e n d a n t ' s rep ly was d a t e d 26 M a y 1993, a n d 
by a j u d g m e n t d a t e d 29 S e p t e m b e r 1993 the Linz C o u r t of A p p e a l 
d i smis sed the a p p l i c a n t ' s a p p e a l , c o n f i r m i n g t h e Reg iona l C o u r t ' s 
j u d g m e n t . T h e j u d g m e n t s t a t e d t h a t no f u r t h e r a p p e a l (Revision) was 
poss ible . T h e a p p l i c a n t ' s r e p r e s e n t a t i v e rece ived t h e dec is ion on 
4 N o v e m b e r 1993. 

14. A n app l i ca t i on by the a p p l i c a n t for legal a id for a n e x t r a o r d i n a r y 
a p p e a l d a t e d 9 N o v e m b e r 1993 was r e j ec t ed on 11 N o v e m b e r 1993 as t h e 
p r o c e e d i n g s had e n d e d . 

15. O n 6 M a y 1994 the Linz C o u r t of A p p e a l d i smi s sed a c h a l l e n g e by 
t h e a p p l i c a n t to a decis ion of t h e Reg iona l C o u r t of 11 N o v e m b e r 1993 by 
which the d e f e n d a n t h a d b e e n p e r m i t t e d to enforce a cos t s o r d e r a g a i n s t 
h im . 

II. R E L E V A N T D O M E S T I C LAW 

16. Sec t ion 91 of t h e C o u r t s Act (Gerichtsorganisationsgesetz), wh ich has 
b e e n in force s ince 1 J a n u a r y 1990, p rov ides as follows. 

"(1) If a court is dilator) in taking any procedural step, such as announcing or 
holding a hearing, obtaining an expert's report, or preparing a decision, any party may 
submit a request to this court for the superior court to impose an appropriate time-limit 
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for the taking of the particular procedural step; unless sub-section (2) of this section 
applies, the court is required to submit the request to the superior court, together with 
us comments, fori hwilh. 

(2) If the court takes all the procedural steps specified in the request within four 
weeks of receipt, and so informs the party concerned, the request is deemed withdrawn 
unless the party declares within two weeks after service of the notification that it wishes 
to maintain its request. 

(3) The request referred to in sub-section (1) shall be determined with special 
expedition by a Chamber of the superior court consisting of three professional judges, 
one of whom shall preside; if the court has not been dilatory, the request shall be 
dismissed. This decision is not subject to appeal." 

T H E L A W 

T H E G O V E R N M E N T ' S P R E L I M I N A R Y O B J E C T I O N 

17. As they h a d d o n e before t he C o m m i s s i o n , the G o v e r n m e n t 
m a i n t a i n e d t h a t t h e a p p l i c a n t h a d failed to e x h a u s t d o m e s t i c r e m e d i e s 
as he h a d not m a d e a n app l i ca t i on u n d e r sec t ion 91 of t h e C o u r t s Act . In 
t h e G o v e r n m e n t ' s view, such a n a p p l i c a t i o n was a n effective r e m e d y as i ts 
use would have r e d u c e d the l e n g t h of t he p r o c e e d i n g s . 

18. In his m e m o r i a l , t he a p p l i c a n t m a i n t a i n e d t h a t he h a d e x h a u s t e d 
all ava i lab le d o m e s t i c r e m e d i e s as he h a d filed a n a p p e a l a g a i n s t t h e 
R e g i o n a l C o u r t ' s j u d g m e n t of 18 F e b r u a r y 1993. In his view, a sec t ion 91 
r e q u e s t shou ld not be cons ide r ed a n effective d o m e s t i c r e m e d y . 

19. T h e C o m m i s s i o n found t h a t an a p p l i c a t i o n u n d e r sec t ion 91 d id 
not c o n s t i t u t e a n effective r e m e d y u n d e r f o r m e r Ar t i c l e 26 of t he 
C o n v e n t i o n , b u t t h a t it was r e l e v a n t to t he q u e s t i o n w h e t h e r , in all t h e 
c i r c u m s t a n c e s , t h e p r o c e e d i n g s had t a k e n a n u n r e a s o n a b l y long t i m e . A n 
a p p l i c a t i o n u n d e r sec t ion 91 was a n i n t e r l o c u t o r y app l i ca t i on to a cou r t 
w h e r e b y a h i g h e r c o u r t was r e q u e s t e d to fix a n a d e q u a t e t ime- l imi t for 
t a k i n g a p r o c e d u r a l m e a s u r e wh ich the cou r t below h a d failed to t a k e . 
Since it could not give r ise to any finding as to the l e n g t h of t h e 
p r o c e e d i n g s as a who le , nor m a k e r e d r e s s , for e x a m p l e by m e a n s of 
c o m p e n s a t i o n , for any u n r e a s o n a b l e d e l a y to d a t e , it could not be 
r e g a r d e d as a n effective r e m e d y . 

20. T h e C o u r t is not p e r s u a d e d by the C o m m i s s i o n ' s a r g u m e n t s . T h e 
C o u r t cons ide r s t h a t t h e r e is a n i m p o r t a n t d i f ference b e t w e e n t h e 
q u e s t i o n of t he s t a t u s of v ic t im wi th in t h e m e a n i n g of Ar t i c l e 34 of t h e 
C o n v e n t i o n a n d t h e issue of e x h a u s t i o n of d o m e s t i c r e m e d i e s wi th in t he 
m e a n i n g of Ar t ic le 35 of the C o n v e n t i o n . 

2 1 . T h e issue of w h e t h e r s o m e o n e m a y (stil l) c la im to be a v ic t im of a n 
a l l eged v io la t ion of t h e C o n v e n t i o n en ta i l s on t he p a r t of the C o u r t 
e s sen t i a l ly a n ex post facto e x a m i n a t i o n of t h e s i t u a t i o n of t h e p e r s o n 
c o n c e r n e d in t h e cou r se of wh ich t h e q u e s t i o n w h e t h e r he or she h a s 
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rece ived r e p a r a t i o n for d a m a g e c a u s e d - c o m p a r a b l e to j u s t sa t i s fac t ion as 
p rov ided for u n d e r Ar t ic le 41 of t he C o n v e n t i o n - is a n i m p o r t a n t i ssue . It 
is t h e C o u r t ' s s e t t l ed case- law t h a t w h e r e n a t i o n a l a u t h o r i t i e s have found 
a v io la t ion a n d t h e i r dec is ion c o n s t i t u t e s a p p r o p r i a t e and sufficient 
r e d r e s s t he re fo r , t h e p a r t y involved can no longer c la im to be a v ic t im 
wi th in the m e a n i n g of Ar t ic le 34 of t he C o n v e n t i o n . In Tews v. Austria, for 
e x a m p l e , wh ich c o n c e r n e d a c o m p l a i n t ab o u t t he l eng th of civil 
p r o c e e d i n g s , t h e C o u r t found t h a t t h e A u s t r i a n c o u r t s had , implic i t ly , 
e s t ab l i shed a v io la t ion of t h e a p p l i c a n t ' s r igh t to exped i t i ous cou r t 
p r o c e e d i n g s a n d , by a w a r d i n g h i m c o m p e n s a t i o n , h a d offered sufficient 
a n d a p p r o p r i a t e r e d r e s s . T h u s , the a p p l i c a n t could no longer c l a im to be 
a v ic t im of a v io la t ion of Ar t i c l e 6 § 1 of t h e C o n v e n t i o n on a c c o u n t of 
t h e l e n g t h of t h e p r o c e e d i n g s (Tews v. Austria ( d e c ) , no. 25903 /94 , 
30 N o v e m b e r 1999, u n r e p o r t e d ) . 

22. T h e s a m e q u e s t i o n s do not a r i se in c o n n e c t i o n w i t h Ar t ic le 35 of 
t he C o n v e n t i o n in r e l a t i on to c o m p l a i n t s a b o u t t h e l e n g t h of p r o c e e d i n g s , 
as t h e r e t h e focus lies on t h e p r e v e n t i o n of a b r e a c h of t h e C o n v e n t i o n a n d 
no t on r ecogn i t i on by the d o m e s t i c a u t h o r i t i e s of a v io la t ion wh ich has 
o c c u r r e d or t h e g r a n t of r e p a r a t i o n for such a v io la t ion . W h a t is 
i m p o r t a n t is w h e t h e r a g iven r e m e d y is c apab l e of s p e e d i n g u p 
p r o c e e d i n g s or p r e v e n t i n g t h e m b e c o m i n g u n r e a s o n a b l y long. 
A d m i t t e d l y , t h e issue of t he l e n g t h of p r o c e e d i n g s u n d e r Ar t ic le 6 of t he 
C o n v e n t i o n does not r e l a t e to one specific d o m e s t i c dec is ion which is t h e n 
e x a m i n e d by the C o u r t as to its compa t ib i l i t y wi th t he ob l iga t ions set ou t 
u n d e r t he C o n v e n t i o n , bu t r a t h e r to a s i t u a t i o n which deve lops over a 
c e r t a i n pe r iod of t i m e . T h u s , t h e effect iveness of a r e m e d y which h a s to 
be u s e d for t h e p u r p o s e s of Ar t i c l e 35 m a y d e p e n d on w h e t h e r it h a s a 
s ignif icant effect on t he l e n g t h of t h e p r o c e e d i n g s as a who le . H o w e v e r , 
as t h e C o n v e n t i o n o r g a n s have r e p e a t e d l y held in t h e pas t , in case of 
d o u b t as to t h e effect iveness of a r e m e d y , it h a s to be used (see Raif 
v. Greece, app l i ca t i on no. 21782 /93 , C o m m i s s i o n dec is ion of 26 J u n e 1995, 
Dec is ions a n d R e p o r t s 82-A, p. 5, and Akdivar and Others v. 7wr%y, j u d g m e n t 
of 16 S e p t e m b e r 1996, Reports of Judgments and Decisions 1996-IV, p . 1211, 
§ 6 8 ) . 

23 . T h e s e c o n s i d e r a t i o n s a r e con f i rmed by t h e C o u r t ' s case - law in 
Tomé Mota v. Portugal. In t h a t case , which c o n c e r n e d the l e n g t h of 
c r i m i n a l p r o c e e d i n g s , t h e C o u r t , r e c o n s i d e r i n g t h e C o m m i s s i o n ' s case -
law on the i ssue , found t h a t a n app l i ca t i on u n d e r Ar t i c l e s 108 a n d 109 of 
t h e P o r t u g u e s e C o d e of C r i m i n a l P r o c e d u r e was a n effective r e m e d y as 
r e g a r d s c o m p l a i n t s a b o u t t he l e n g t h of p r o c e e d i n g s (Tomé Mota v. Portugal 
( d e c ) , no. 32082/96 , E C H R 1999-IX) . Ar t i c l e s 108 a n d 109 of t he 
P o r t u g u e s e C o d e of C r i m i n a l P r o c e d u r e - like sec t ion 91 of t he A u s t r i a n 
C o u r t s Act - env isage a n i n t e r l o c u t o r y app l i ca t i on by which t h e J u d i c i a l 
Service C o m m i s s i o n or t h e A t t o r n e y - G e n e r a l a r e r e q u e s t e d to fix a t i m e -
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l imit for t a k i n g a p r o c e d u r a l m e a s u r e which t h e c o m p e t e n t cou r t or publ ic 
p r o s e c u t o r have failed to t a k e . Since M r T o m é M o t a failed to file such a n 
app l i ca t ion , t h e C o u r t cons ide r ed t h a t he h a d failed to e x h a u s t d o m e s t i c 
r e m e d i e s . 

24. In t he p r e s e n t case , t h e p r o c e e d i n g s s t a r t e d on 16 M a y 1988 a n d 
e n d e d a t first i n s t a n c e on 4 M a r c h 1993. T h e decis ion on the a p p l i c a n t ' s 
a p p e a l was g iven on 4 N o v e m b e r 1993. Sec t ion 91 of t h e C o u r t s Act 
e n t e r e d in to force on 1 J a n u a r y 1990, whi le t h e f i r s t - ins tance p r o c e e d i n g s 
w e r e p e n d i n g . It was from t h a t m o m e n t on t h a t t he a p p l i c a n t could have 
m a d e a n app l i ca t i on u n d e r th is provis ion. H o w e v e r , he did not do so. 

As r e g a r d s t h e s e v e n t e e n - m o n t h per iod p r io r to t h a t d a t e , a n d t a k i n g 
i n t o a c c o u n t t h e s t eps t a k e n by t h e d o m e s t i c c o u r t s a n d the p a r t i e s d u r i n g 
t h a t pe r iod , t h e C o u r t c a n n o t find t h a t th i s lapse of t i m e in i tself could 
give r ise to a b r e a c h of Ar t ic le 6 § 1 of t h e C o n v e n t i o n on a c c o u n t of t he 
l e n g t h of t he p r o c e e d i n g s . 

25 . T h e C o u r t t h e r e f o r e finds t h a t in t he c i r c u m s t a n c e s of t he case a n 
a p p l i c a t i o n u n d e r sec t ion 91 of t h e C o u r t s Act m u s t be c o n s i d e r e d a n 
effective a n d sufficient r e m e d y which the a p p l i c a n t has not used . 
Accord ing ly , d o m e s t i c r e m e d i e s w e r e no t e x h a u s t e d in t h e i n s t a n t case . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

Holds t h a t , by r e a s o n of t h e fa i lure to e x h a u s t d o m e s t i c r e m e d i e s , it is 
u n a b l e to t a k e cogn i sance of t h e m e r i t s of t h e case . 

D o n e in Engl i sh , a n d notif ied in w r i t i n g on 30 J a n u a r y 2 0 0 1 , p u r s u a n t to 
R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

S. D O L L É 

R e g i s t r a r 
J . -P . C O S T A 

P r e s i d e n t 
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SOMMAIRE 1 

Epuisement des voies de recours internes - effectivité d'un recours 
déterminé pour dénoncer la durée d'une procédure judiciaire 

Article 35 § 1 

Epuisement des voies de recours internes — Recours interne effectif — Durée d'une procédure 

judiciaire - Article 91 de la loi sur l'organisation judiciaire - Recours apte à faire accélérer la 

procédure judiciaire 

* 
* * 

Le requérant intenta une action au civil en mai 1988. Il en fut débouté en mars 
1993 par Un jugement dont il interjeta appel. L'arrêt confirmant le jugement de 
première instance lui fut notifié en novembre 1993. L'intéressé se plaint de la 
durée de la procédure. 

Articles 6 § 1 et 35 § 1 : exception préliminaire (non-épuisement) du Gou
vernement - Dans sa décision sur la recevabilité, la Commission européenne des 
Droits de l 'Homme avait estimé que le recours prévu par l'article 91 de la loi sur 
l 'organisation judiciaire ne pouvait être réputé effectif mais qu'il était pertinent 
pour la question de savoir si la procédure avait duré plus que de raison. Il consistait 
en une demande interlocutoire adressée à un tribunal et tendant à voir une 
juridiction supérieure fixer un délai adéquat pour l'adoption d'une mesure 
procédurale vainement a t tendue de la juridiction inférieure. Pour la Commission, 
dès lors que pareille demande ne pouvait déboucher ni sur un constat quant à la 
durée de la procédure dans son ensemble ni sur une compensation pour la durée 
éventuellement déraisonnable qu'aurait déjà connue la procédure à ce moment , 
elle ne pouvait passer pour un recours effectif. La Cour ne partage pas cette 
analyse. Elle considère qu'il existe une différence importante entre la question de 
la qualité de victime et celle de l 'épuisement des voies de recours in ternes : en 
matière de durée de la procédure, l'article 35 vise essentiellement la prévention 
d'une violation de la Convention, et non la reconnaissance par les autorités 
internes d'une violation s'étant produite ni l'octroi d 'une réparation pour 
semblable violation. Ce qui importe, c'est le point de savoir si un recours donné 
peut déboucher sur l'accélération de la procédure ou l 'empêcher de durer plus 
que de raison. A cet égard, l'effectivité d'un recours peut dépendre du point de 
savoir s'il peut produire un effet significatif sur la durée de la procédure 
considérée dans son ensemble. L'article 91 de la loi sur l 'organisation judiciaire 
est entré en vigueur le 1" janvier 1990, alors que la procédure de première 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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instance était toujours pendante. C'est à compter de ce moment que le requérant 
aurait pu former une demande au titre dudit article. Or il n'en a rien l'ait. Quant à 
la période de dix-sept mois antér ieure à cette date, compte tenu des mesures 
adoptées par les tr ibunaux internes et des démarches accomplies par les parties 
durant ce laps de temps, elle ne peut en soi emporter violation de l'article 6. Eu 
égard aux circonstances de la cause, le requérant , en ne formant pas un recours au 
titre de l'article 91 de la loi sur l 'organisation judiciaire, est resté en défaut 
d'épuiser les voies de recours internes et la Cour ne peut donc connaître du fond 
de la cause. 

Jurisprudence citée par la Cour 

Raif c. Grèce, requête n" 21782/93, décision de la Commission du 26 juin 1995, 
Décisions et rapports 82-B 
Akdivar et autres c. Turquie, arrêt du 16 septembre 1996, Recueil des arrêts et décisions 
1996-IV 
Tews c. Autriche (déc) , n" 25903/94, 30 novembre 1999, non publiée 
ToméMota c. Portugal (déc.), n" 32082/96, CEDH 1999-IX 
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En l 'a f fa ire H o l z i n g e r c. A u t r i c h e (n" 1 ) , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t r o i s i è m e sec t ion ) , 

s i égean t en u n e c h a m b r e c o m p o s é e de : 

M M . J . - P . C O S T A , président. 

W . F U H R M A N N , 

P. K Ü R I S , 

K . J U N G W I E R T , 

M " " ' H . S . G R È V E , 

M M . K . T R A J A , 

M . U G R E K H E I . I D Z E J « ^ « , 

et de M " " S. Doi.LÉ, grejjière de section, 

A p r è s en avoir dé l i bé ré en c h a m b r e du consei l le 9 j a n v i e r 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d a t e : 

P R O C É D U R E 

1. L 'affa i re a é t é d é f é r é e à la C o u r p a r u n r e s s o r t i s s a n t a u t r i c h i e n , 

M . Adolf H o l z i n g c r («le r e q u é r a n t » ) , le 26 février 1999, d a n s le dé la i de 

t rois mois q u ' o u v r a i e n t les a n c i e n s a r t i c l es 32 § 1 et 47 de la C o n v e n t i o n de 

s a u v e g a r d e des Dro i t s de l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s (« la 

C o n v e n t i o n » ) . A son or ig ine se t r ouve u n e r e q u ê t e (n° 23459/94) d i r i gée 

c o n t r e la R é p u b l i q u e d ' A u t r i c h e et d o n t M . H o l z i n g e r avai t saisi la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 

25 n o v e m b r e 1993 en v e r t u de l ' anc ien a r t i c l e 25 . 

La C o m m i s s i o n a d é c l a r é la r e q u ê t e en p a r t i e r ecevab le le 10 s e p t e m b r e 

1997. D a n s son r a p p o r t d u 21 oc tob re 1998 ( anc ien a r t i c le 31 de la 

C o n v e n t i o n ) , elle e x p r i m e l 'avis, à l ' u n a n i m i t é , qu ' i l y a eu v iola t ion de 

l 'a r t ic le 6 § 1. 

2. La r e q u ê t e p r é s e n t é e à la C o u r renvo ie à l ' anc ien a r t i c le 48 d e la 

C o n v e n t i o n , tel q u ' a m e n d é p a r le P ro toco le n° 9, ra t i f ié p a r l 'Au t r i che . 

Elle a p o u r objet d ' o b t e n i r u n e déc is ion su r le point de savoir si les faits 

de la c a u s e r évè l en t un m a n q u e m e n t d e l 'E t a t d é f e n d e u r aux ex igences de 

l ' a r t ic le 6 § 1 de la C o n v e n t i o n . 

Le g o u v e r n e m e n t a u t r i c h i e n («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r 

son a g e n t , M . H . W i n k l e r , chef du d é p a r t e m e n t de d ro i t i n t e r n a t i o n a l a u 

m i n i s t è r e fédéra l des Affaires é t r a n g è r e s . 

3 . Le 31 m a r s 1999, u n col lège de la G r a n d e C h a m b r e a déc idé , en 

app l i ca t ion d e l 'a r t ic le 5 § 4 d u Pro toco le n" 11 à la C o n v e n t i o n et des 

a r t i c l es 100 § 1 et 24 § 6 du r è g l e m e n t de la C o u r , q u e la r e q u ê t e se ra i t 

e x a m i n é e p a r l ' une des sec t ions de la C o u r . La r e q u ê t e a e n s u i t e é t é 

1. Noie du greffe : le rapport est disponible au grelle. 
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a t t r i b u é e à la t r o i s i è m e sec t ion . Au sein de celle-ci a a lors é t é c o n s t i t u é e 

u n e c h a m b r e , c o n f o r m é m e n t à l ' a r t ic le 26 § 1 d u r è g l e m e n t . 

4 . En v e r t u de l ' a r t ic le 59 § 3 d u r è g l e m e n t , le p r é s i d e n t de la c h a m b r e 

a invi té les p a r t i e s à s o u m e t t r e d e s o b s e r v a t i o n s éc r i t e s su r les q u e s t i o n s 

sou levées p a r l ' e spèce . Le G o u v e r n e m e n t a s o u m i s pare i l l e s o b s e r v a t i o n s 

les 6 j u i l l e t 1999 et 27 m a r s 2 0 0 0 ; le r e q u é r a n t a fait de m ê m e le 3 m a i 

2000. 

5. A p r è s avoir consu l t é l ' agen t du G o u v e r n e m e n t e t le r e q u é r a n t , la 

c h a m b r e a déc idé de se pas se r d ' a u d i e n c e en l ' espèce . 

EN FAIT 

I. LES C I R C O N S T A N C E S DE L ' E S P È C E 

6. Le 16 m a i 1988, le r e q u é r a n t a s s igna un a n c i e n avoca t d e v a n t le 

t r i b u n a l de d i s t r i c t (Bezirksgericht) de S a l z b o u r g p o u r u n e s o m m e d e 

30 000 schi l l ings (ATS) . Le t r i b u n a l de d i s t r i c t déc l i na sa c o m p é t e n c e le 

20 m a i 1988. Le I я j u i n 1988, il a n n u l a sa décis ion a n t é r i e u r e et , à la 

d e m a n d e (Uberweisungsantrag) d u r e q u é r a n t , t r a n s f é r a l 'affaire au 

t r i b u n a l r ég iona l (Landesgericht). Le 8 aoû t 1988, le t r i b u n a l r ég iona l 

invi ta le r e q u é r a n t à s o u m e t t r e sa p r é t e n t i o n p a r le t r u c h e m e n t d ' u n 

avoca t , ce q u e l ' i n t é re s sé fit le 13 s e p t e m b r e 1988. 

7. Le 23 n o v e m b r e 1988, le t r i b u n a l r ég iona l e s t i m a q u e le j u g e qu i 

avai t connu d e la c a u s e n ' é t a i t pas i m p a r t i a l et a n n u l a l ' e n s e m b l e d e s 

ac t e s de p r o c é d u r e accompl i s d e p u i s le 7 juil let 1988. 

8. U n m é m o i r e en dé fense fut déposé le 21 d é c e m b r e 1988, pu is , le 

22 févr ier 1989, à la d e m a n d e du r e q u é r a n t , le t r i b u n a l r é g i o n a l 

s u s p e n d i t l ' i n s t ance en a t t e n d a n t l ' issue d ' u n e a u t r e ac t ion , la p r o c é d u r e 

n e d e v a n t ê t r e r o u v e r t e q u e su r d e m a n d e des p a r t i e s . Le 30 j u i n 1989, 

l 'avocat du r e q u é r a n t sol l ici ta la r e p r i s e de l ' i n s t ance et p o r t a la 

p r é t e n t i o n d e son c l ient à 449 417,23 A T S . Le t r i b u n a l r ég iona l renvoya 

la r e q u ê t e le 4 a o û t 1989, en i nv i t an t son a u t e u r à la f o r m u l e r c o m m e la 

loi l ' ex igea i t . 

9. Le j u g e c h a r g é de l 'affaire a y a n t é t é r e m p l a c é , u n e a u d i e n c e 

o r i g i n e l l e m e n t fixée au 20 d é c e m b r e 1989 d u t ê t r e r e p o r t é e . 

10. Le 31 m a r s 1990, le d é f e n d e u r cessa son ac t iv i té p ro fess ionne l l e . La 

p r o c é d u r e fut a j o u r n é e afin de p e r m e t t r e la d é s i g n a t i o n d ' u n avoca t . Le 

6 j u i n 1990, le r e q u é r a n t invi ta le t r i b u n a l à o r d o n n e r au d é f e n d e u r d e 

d é s i g n e r un avoca t , ce q u e le t r i b u n a l fit le 13 j u i n . Le 9 n o v e m b r e 1990, 

le t r i b u n a l a n n o n ç a q u e , le r e q u é r a n t s ' é t a n t a b s t e n u d e d é s i g n e r un 

avocat d a n s le dé la i qu i lui avai t é t é i m p a r t i p o u r ce fa i re , la p r o c é d u r e 

é t a i t r o u v e r t e . U n e a u d i e n c e fut fixée a u 11 d é c e m b r e 1990. 

11. Le j o u r d i t , le j u g e ayan t é t é r e m p l a c é , la p r o c é d u r e d u t r e p r e n d r e 

à zé ro . Le d é f e n d e u r n ' é t a n t ni p r é s e n t ni r e p r é s e n t é , l 'avocat du 
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r e q u é r a n t i n v i t a l e t r i b u n a l à r e n d r e u n j u g e m e n t p a r d é f a u t . Le t r i b u n a l 

a j o u r n a l a p r o c é d u r e afin d e p e r m e t t r e l ' e x a m e n d e d o c u m e n t s 

a d d i t i o n n e l s s o u m i s p a r l a p a r t i e d e m a n d e r e s s e . Le 23 j a n v i e r 1991, i l 

a u t o r i s a l e d é f e n d e u r , q u i a v a i t p r o d u i t u n c e r t i f i c a t m é d i c a l p o u r 

l ' a u d i e n c e d u 11 d é c e m b r e 1990, à d e m e u r e r d a n s l a p r o c é d u r e . 

12. Le 16 o c t o b r e 1991, l e r e q u é r a n t é c r i v i t a u t r i b u n a l p o u r s o l l i c i t e r 

l a r e p r i s e d e l ' i n s t a n c e . Le 18 o c t o b r e , l e s p a r t i e s f u r e n t a s s i g n é e s à 

c o m p a r a î t r e à u n e a u d i e n c e f i x é e a u 26 n o v e m b r e 1991. C e t t e a u d i e n c e 

f u t t o u t e f o i s r e p o r t é e , l e r e q u é r a n t a y a n t i n f o r m é l e t r i b u n a l q u ' i l s e r a i t 

a b s e n t d u 18 n o v e m b r e 1991 a u 28 j a n v i e r 1992. Le 12 m a r s 1992, l e 

r e q u é r a n t s o l l i c i t a u n e n o u v e l l e f o i s l a r e p r i s e d e l ' i n s t a n c e . Le 23 m a r s , 

l e s p a r t i e s f u r e n t a s s i g n é e s à c o m p a r a î t r e à u n e a u d i e n c e f i x é e a u 7 m a i 

1992. A l ' i s s u e d e c e l l e - c i , l a p r o c é d u r e f u t a j o u r n é e , p u i s , l e 18 m a i 1992, 

l e r e q u é r a n t d e m a n d a q u ' e l l e f û t r e p r i s e à b r e f d é l a i a u m o t i f q u ' i l d e v a i t 

s ' a b s e n t e r d u 9 s e p t e m b r e a u 20 n o v e m b r e 1992. Le 25 m a i 1992, l e 

I r i b u n a l fixa l a p r o c h a i n e a u d i e n c e a u 7 j u i l l e t 1992. Lors d e c e l l e - c i , l e 

r e q u é r a n t r é p o n d i t à d e s q u e s t i o n s , s o n r e p r é s e n t a n t p r o d u i s i t u n e s é r i e 

d e d o c u m e n t s e t l a p r o c é d u r e f u t u n e n o u v e l l e f o i s a j o u r n é e . 

13. L ' a u d i e n c e s u i v a n t e e u t l i e u l e 26 n o v e m b r e 1992. A s o n i s s u e , le 

j u g e p r o n o n ç a l a c l ô t u r e d u p r o c è s . Le j u g e m e n t f u t r e n d u l e 18 f é v r i e r 

1993, e t l e r e p r é s e n t a n t d u r e q u é r a n t e n r e ç u t u n e e x p é d i t i o n l e 4 m a r s 

1993. Le t r i b u n a l y c o n s t a t a i t l a f o r c l u s i o n d e l ' i n t é r e s s é . L ' a p p e l i n t e r j e t é 

p a r l e r e q u é r a n t l e 18 m a r s 1993 l u i f u t r e t o u r n é p a r l a c o u r d ' a p p e l l e 

I e ' a v r i l 1993 a u m o t i f q u ' i l n ' a v a i t p a s é t é d û m e n t s i g n é p a r u n a v o c a t . 

L ' a p p e l f u t r é i n t r o d u i t l e 28 a v r i l . Le d é f e n d e u r p r é s e n t a u n m é m o i r e e n 

d é f e n s e d a t é d u 26 m a i 1993 p u i s , p a r u n a r r ê t d u 29 s e p t e m b r e 1993, l a 

c o u r d ' a p p e l d e Linz é c a r t a l e r e c o u r s , c o n f i r m a n t l e j u g e m e n t d u t r i b u n a l 

r é g i o n a l . Ledi t a r r ê t p r é c i s a i t q u ' i l n ' é t a i t p a s s u s c e p t i b l e d e r é v i s i o n . Le 

r e p r é s e n t a n t d u r e q u é r a n t s e v i t n o t i f i e r l a d é c i s i o n l e 4 n o v e m b r e 1993. 

14. U n e d e m a n d e d ' a i d e j u d i c i a i r e f o r m é e p a r l e r e q u é r a n t e n d a t e d u 

9 n o v e m b r e 1993 a u x fins d ' u n p o u r v o i e x t r a o r d i n a i r e f u t r e j e t é e l e 

I 1 n o v e m b r e 1993 a u m o t i f q u e l a p r o c é d u r e a v a i t p r i s fin. 

15. Le 6 m a i 1994, l a c o u r d ' a p p e l d e L inz r e j e t a u n r e c o u r s f o r m é p a r 

l e r e q u é r a n t c o n t r e u n e d é c i s i o n q u e l e t r i b u n a l r é g i o n a l a v a i t r e n d u e l e 

I I n o v e m b r e 1993 e t q u i a v a i t p e r m i s a u d é f e n d e u r d ' o b t e n i r l ' e x é c u t i o n à 

s o n e n c o n t r e d ' u n e o r d o n n a n c e d e t a x e . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

16. L ' a r t i c l e 91 d e l a l o i s u r l ' o r g a n i s a t i o n j u d i c i a i r e 

(Gerichtsorganisationsgesetz), e n v i g u e u r d e p u i s l e V j a n v i e r 1990, e s t a i n s i 

l i b e l l é : 
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« 1. Si une juridiction tarde à accomplir un acte procédural, tel l'annonce ou la tenue 
d'une audience, la commission d'un expert ou l'établissement d'une décision, toute 
partie peut lui soumettre une demande tendant à ce que la juridiction supérieure 
impose un délai adéquat pour l'accomplissement de l'acte procédural concerné; sauf 
s'il y a lieu d'appliquer le paragraphe 2 du présent article, la juridiction est tenue de 
communiquer sans délai la demande à la juridiction supérieure, accompagnée de ses 
observations. 

2. Si le tribunal adopte l'ensemble des actes procéduraux visés par la requête dans 
les quatre semaines de la réception de celle-ci et en informe la partie concernée, la 
demande est réputée retirée, sauf si, dans les deux semaines de la notification de 
l'information, la partie qui l'a introduite déclare qu'elle souhaite la maintenir. 

3. La demande visée au paragraphe 1 doit être examinée avec une diligence spéciale 
par une chambre de la juridiction supérieure composée de trois juges professionnels, 
dont l'un assume la présidence; si le tribunal n'a pas manqué de diligence, la demande 
est rejetée. Cette décision est insusceptible de recours.» 

EN DROIT 

S U R L ' E X C E P T I O N P R É L I M I N A I R E D U G O U V E R N E M E N T 

17. C o m m e il l 'a fait d e v a n t la C o m m i s s i o n , le G o u v e r n e m e n t s o u t i e n t 

q u e , n ' a y a n t pas fo rmé u n e d e m a n d e a u t i t r e de l ' a r t ic le 91 de la loi s u r 

l ' o rgan i sa t i on j u d i c i a i r e , le r e q u é r a n t est r e s t é en dé fau t d ' é p u i s e r les 

voies d e r ecou r s i n t e r n e s . P o u r le G o u v e r n e m e n t , le r e c o u r s don t il s 'agit 

doi t ê t r e cons idé ré c o m m e effectif, c a r son u t i l i sa t ion a u r a i t r é d u i t la 

d u r é e de la p r o c é d u r e . 

18. D a n s son m é m o i r e , le r e q u é r a n t a f f i rme qu ' i l a épu i sé l ' e n s e m b l e 

d e s voies de r e c o u r s i n t e r n e s d i spon ib les pu i squ ' i l a i n t e r j e t é appe l c o n t r e 

le j u g e m e n t r e n d u p a r le t r i b u n a l r ég iona l le 18 février 1993. D ' a p r è s lui, 

u n e d e m a n d e a u t i t r e d e l ' a r t ic le 91 ne p e u t p a s s e r p o u r c o n s t i t u e r u n 

r e c o u r s i n t e r n e effectif. 

19. La C o m m i s s i o n a e s t i m é q u e le r e c o u r s en c a u s e ne pouvai t ê t r e 

r é p u t é effectif au r e g a r d de l ' anc ien a r t ic le 26 de la C o n v e n t i o n , ma i s qu ' i l 

é t a i t p e r t i n e n t p o u r la q u e s t i o n d e savoir si, eu é g a r d à l ' e n s e m b l e d e s 

c i r c o n s t a n c e s , la p r o c é d u r e avai t d u r é p lus q u e de ra i son . Il cons i s ta i t en 

u n e d e m a n d e i n t e r l o c u t o i r e a d r e s s é e à un t r i b u n a l et t e n d a n t à voir u n e 

ju r id ic t ion s u p é r i e u r e fixer un dé la i a d é q u a t p o u r l ' adop t ion d ' u n e m e s u r e 

p r o c é d u r a l e v a i n e m e n t a t t e n d u e de la j u r i d i c t i o n in fé r i eu re . Dès lors q u e 

pa re i l l e d e m a n d e ne pouvai t d é b o u c h e r ni su r un c o n s t a t q u a n t à la d u r é e 

de la p r o c é d u r e d a n s son e n s e m b l e , ni su r u n e c o m p e n s a t i o n , sous fo rme 

p a r e x e m p l e d ' u n e i n d e m n i t é p o u r la d u r é e é v e n t u e l l e m e n t d é r a i s o n n a b l e 

q u ' a u r a i t dé jà c o n n u e la p r o c é d u r e à ce m o m e n t , elle ne pouvai t p a s s e r 

p o u r u n r e c o u r s effectif. 

20. La C o u r n ' e s t pas p e r s u a d é e p a r les a r g u m e n t s de la C o m m i s s i o n . 

Elle c o n s i d è r e qu ' i l ex is te u n e d i f férence i m p o r t a n t e e n t r e la q u e s t i o n de 
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la q u a l i t é de v i c t ime , au sens de l ' a r t ic le 34 de la C o n v e n t i o n , e t celle de, 

l ' é p u i s e m e n t des voies d e r e c o u r s i n t e r n e s , a u sens d e l ' a r t ic le 35 d e la 

C o n v e n t i o n . 

2 1 . La q u e s t i o n de savoir si u n e p e r s o n n e p e u t ( tou jours ) se d i re 

v i c t ime d ' u n e v io la t ion d e la C o n v e n t i o n i m p l i q u e e s s e n t i e l l e m e n t p o u r 

la C o u r u n e x a m e n ex post facto de la s i t u a t i o n de la p e r s o n n e c o n c e r n é e . 

A cet é g a r d , la q u e s t i o n d e savoir si celle-ci a o b t e n u p o u r le d o m m a g e qu i 

lui a é t é c a u s é u n e r é p a r a t i o n - c o m p a r a b l e à la sa t i s fac t ion é q u i t a b l e 

don t pa r l e l ' a r t ic le 41 de la C o n v e n t i o n - r evê t de l ' i m p o r t a n c e . Il r e s so r t 

de la j u r i s p r u d e n c e c o n s t a n t e de la C o u r q u e l o r sque les a u t o r i t é s 

n a t i o n a l e s on t c o n s t a t é u n e v io la t ion et q u e l eu r déc i s ion c o n s t i t u e u n 

r e d r e s s e m e n t a p p r o p r i é et suffisant de c e t t e v io la t ion , la p a r t i e 

c o n c e r n é e n e p e u t plus se p r é t e n d r e v i c t ime a u sens de l ' a r t ic le 34 de la 

C o n v e n t i o n . D a n s l 'affaire Tews c. Autriche, p a r e x e m p l e , qui c o n c e r n a i t 

u n e p l a i n t e re la t ive à la d u r é e d ' u n e p r o c é d u r e civile, la C o u r a c o n s t a t é 

q u e les t r i b u n a u x a u t r i c h i e n s a v a i e n t i m p l i c i t e m e n t é t ab l i u n e v io la t ion 

du d ro i t d u r e q u é r a n t à u n e p r o c é d u r e j u d i c i a i r e r a p i d e et q u ' e n lui 

a l l o u a n t u n e r é p a r a t i o n ils lui ava i en t offert u n r e d r e s s e m e n t suff isant et 

a p p r o p r i é . D è s lors , le r e q u é r a n t ne pouva i t p lus se p r é t e n d r e v i c t ime 

d ' u n e v io la t ion de l ' a r t ic le 6 § 1 de la C o n v e n t i o n du po in t de vue de la 

d u r é e de la p r o c é d u r e (Tews c. Autriche ( d é c ) , n° 25903 /94 , 30 n o v e m b r e 

1999, non p u b l i é e ) . 

22. Les m ê m e s q u e s t i o n s ne se posen t pas su r le t e r r a i n de l ' a r t ic le 35 

de la C o n v e n t i o n l o r sque l 'on a affaire à des griefs c o n c e r n a n t la d u r é e de 

p r o c é d u r e s , ca r ledi t a r t i c le vise e s s e n t i e l l e m e n t la p r é v e n t i o n d ' u n e 

v io la t ion de la C o n v e n t i o n et non la r e c o n n a i s s a n c e p a r les a u t o r i t é s 

i n t e r n e s d ' u n e v iola t ion s ' é t a n t p r o d u i t e , ni l 'octroi d ' u n e r é p a r a t i o n 

p o u r s e m b l a b l e v io la t ion . C e qu i i m p o r t e , c 'es t le po in t de savoir si u n 

r e c o u r s d o n n é p e u t d é b o u c h e r su r l ' a ccé l é r a t i on de la p r o c é d u r e ou 

l ' e m p ê c h e r de d u r e r plus q u e de ra i son . N u l ne le c o n t e s t e , la q u e s t i o n de 

la d u r é e d ' u n e p r o c é d u r e sous l ' ang le de l ' a r t ic le 6 de la C o n v e n t i o n vise 

non pas u n e déc is ion i n t e r n e p a r t i c u l i è r e don t la C o u r d e v r a i t e x a m i n e r la 

c o m p a t i b i l i t é avec les ob l iga t ions é n o n c é e s d a n s la C o n v e n t i o n , m a i s 

p l u t ô t u n e s i t u a t i o n qui se déve loppe su r u n c e r t a i n laps de t e m p s . Ains i , 

l 'effectivité d ' u n r ecou r s qu i n ' a pas é t é ut i l isé aux fins de l ' a r t ic le 35 p e u t 

d é p e n d r e du poin t de savoir s'il p eu t avoir u n effet s ignif icat i f su r la d u r é e 

de la p r o c é d u r e c o n s i d é r é e d a n s son e n s e m b l e . Tou te fo i s , c o m m e les 

o r g a n e s de la C o n v e n t i o n l 'ont di t à d e n o m b r e u s e s r e p r i s e s p a r le pa s sé , 

en cas de d o u t e q u a n t à l 'effectivité d ' u n r e c o u r s , ce r ecou r s doi t ê t r e 

exe r cé (Raif c. Grèce, r e q u ê t e n° 21782 /93 , déc is ion de la C o m m i s s i o n du 

26 j u i n 1995, Déc is ions et r a p p o r t s 82-B, p. 5 ; a r r ê t Akdivar et autres 

c. Turquie du 16 s e p t e m b r e 1996, Recueil des arrêts et décisions 1996-IV, 

p. 1211, § 6 8 ) . 
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23 . C e s c o n s i d é r a t i o n s t r o u v e n t c o n f i r m a t i o n d a n s la décis ion r e n d u e 

p a r la C o u r su r la recevab i l i t é de l 'affaire ToméMota c. Portugal. D a n s cel le-

ci, qu i c o n c e r n a i t la d u r é e d ' u n e p r o c é d u r e p é n a l e , la C o u r , r e v e n a n t su r 

la j u r i s p r u d e n c e de la C o m m i s s i o n à ce p r o p o s , a j u g é q u ' u n e r e q u ê t e a u 

t i t r e d e s a r t i c l e s 108 et 109 d u code d e p r o c é d u r e p é n a l e p o r t u g a i s 

c o n s t i t u a i t u n r e c o u r s effectif e n m a t i è r e de d u r é e de p r o c é d u r e (Tomé 

Mota c. Portugal ( d é c ) , n" 32082/96 , C E D H 1999-IX). Les a r t i c les 108 et 

109 du code d e p r o c é d u r e p é n a l e p o r t u g a i s env i s agen t - à l ' ins ta r de 

l ' a r t ic le 91 d e la loi s u r l ' o rgan i sa t i on j u d i c i a i r e a u t r i c h i e n n e -

l ' i n t roduc t ion d ' u n e d e m a n d e i n t e r l o c u t o i r e au t r a v e r s d e l aque l le le 

Conse i l s u p é r i e u r d e la m a g i s t r a t u r e ou le p r o c u r e u r g é n é r a l d e la 

R é p u b l i q u e son t invi tés à fixer un dé la i p o u r l ' a c c o m p l i s s e m e n t d ' u n a c t e 

p r o c é d u r a l q u e le t r i b u n a l ou le p r o c u r e u r c o m p é t e n t s son t r e s t é s e n 

dé fau t d ' a d o p t e r . M . T o m é M o t a n ' a y a n t pas s o u m i s pare i l l e d e m a n d e , la 

C o u r a cons idé ré qu ' i l n ' ava i t pas épu i sé les voies de r e c o u r s i n t e r n e s . 

24. E n l ' e spèce , la p r o c é d u r e a c o m m e n c é le 16 m a i 1988, p o u r se 

t e r m i n e r en p r e m i è r e i n s t a n c e le 4 m a r s 1993. La déc i s ion s u r l ' appe l 

i n t e r j e t é pa r le r e q u é r a n t est i n t e r v e n u e le 4 n o v e m b r e 1993. L 'a r t i c le 91 

d e la loi sur l ' o rgan i sa t i on jud ic ia i re est e n t r é en v i g u e u r le 1 " j a n v i e r 

1990, a lors q u e la p r o c é d u r e de p r e m i è r e i n s t a n c e é t a i t t ou jou r s 

p e n d a n t e . C ' e s t à c o m p t e r de ce m o m e n t q u e le r e q u é r a n t a u r a i t pu 

f o r m e r u n e d e m a n d e au t i t r e d u d i t a r t i c l e . O r il n ' e n a r i en fait. Q u a n t à 

la p é r i o d e d e d ix -sep t mois a n t é r i e u r e à c e t t e d a t e , la C o u r c o n s i d è r e , 

c o m p t e t e n u des m e s u r e s a d o p t é e s p a r les t r i b u n a u x i n t e r n e s et des 

d é m a r c h e s a c c o m p l i e s p a r les p a r t i e s d u r a n t ce laps de t e m p s , qu ' e l l e ne 

p e u t en soi e m p o r t e r v io la t ion de l ' a r t ic le 6 § 1 de la C o n v e n t i o n du poin t 

de vue d e la d u r é e d e la p r o c é d u r e . 

25 . E n c o n s é q u e n c e , la C o u r e s t i m e q u ' e u é g a r d a u x c i r c o n s t a n c e s d e 

la c a u s e u n e d e m a n d e a u t i t r e d e l ' a r t ic le 91 d e la loi s u r l ' o rgan i sa t i on 

j u d i c i a i r e doi t p a s s e r p o u r un r ecou r s effectif et suff isant q u e le 

r e q u é r a n t est r e s t é en d é f a u t d ' e x e r c e r . Dès lors , les voies de r e c o u r s 

i n t e r n e s n ' on t pas é t é épu i sées en l ' espèce . 

PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

Dit q u e , f a u t e d ' é p u i s e m e n t d e s voies d e r e c o u r s i n t e r n e s , elle n e p e u t 

c o n n a î t r e d u fond de l 'affaire. 

Fa i t en a n g l a i s , puis c o m m u n i q u é p a r écr i t le 30 j a n v i e r 2 0 0 1 , e n 

a p p l i c a t i o n d e l ' a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S . D O L L É 

Gref f i è re 

J . -P . C O S T A 

P r é s i d e n t 
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SUMMARY1 

Exhaustion of domestic remedies - ef fect iveness of remedy in relation to 
length of court proceedings 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Length of court proceedings -
Article 132 of the Austrian Federal Constitution - Remedy capable of speeding up court 
proceedings 

* 
* * 

In February 1990 the police filed an information against the applicant on suspicion 
of having received goods, in particular a valuable watch, for which no import duties 
had been paid. The Customs Office ordered seizure of the watch with a view to its 
possible forfeiture. In November 1993 the criminal proceedings which had been 
brought against the applicant were discontinued. Criminal proceedings had also 
been brought against another person, E.W., who claimed to be the owner of the 
watch, and the applicant joined these proceedings as a private party. E.W. was 
found guilty of evading import duties and forfeiture of the watch was ordered. 
This was confirmed on appeal i n j anua ry 1995 and the forfeiture also look effect 
against the applicant. The decision was served in March 1996. In the meantime, 
object liability proceedings had been instituted by the customs authorities, who 
decided to seize the watch as security for the import duties. However, this 
decision was quashed on the ground that the watch had already been seized in 
1990 in the context of the criminal proceedings. The applicant complained about 
the length of the various proceedings. 

Held 
Article 6 § 1 and Article 35 § 1: Government 's preliminary objection (non-
exhaustion): In ils decision on admissibility, the Court had dismissed the 
Government 's argument that an application against the administration's failure 
to decide, under Article 132 of the Constitution, was an effective remedy with 
regard to the length of court proceedings. However, it had in the meant ime 
accepted that a similar remedy in Portugal was effective and it was therefore 
required to review the question. In the field of administrative proceedings, 
Austrian law provides that the competent authority has, unless provided 
otherwise, to decide within six months upon any request by a party. If this t ime-
limit is not complied with, the party may - in a case like the present one where the 
possibility to request a transfer of jurisdiction to the higher authority is excluded -
lodge an application under Article 132 of the Constitution with the Administrative 

I. This summary by the Registry docs not bind the Court. 
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Court. If deemed admissible, it results in an order addressed to the authority to 
give the decision within three months, which can be renewed only once. Moreover, 
the Government had supplied information which showed that in the vast majority 
of cases such an application did not cause a further delay in the proceedings, as the 
Administrative Court usually takes no more than a month to issue such an order. 
With regard to the applicant's assertion that an application under Article 132 of 
the Constitution only lies against the failure of the "highest authority", the 
Government had adduced case-law of the Constitutional Court , according to 
which an application also lies against a first-instance authority's failure to decide 
where - as in the present case — a request for a transfer of jurisdiction is excluded. 
Since the applicant failed to use the remedy available to him, he had not exhausted 
domestic remedies and the Court was unable to take cognisance of the merits of 
the case. 
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T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( T h i r d Sec t ion ) , s i t t i n g as a 

C h a m b e r c o m p o s e d of: 
M r J . - P . C O S T A , President, 
M r W. F U H R M A N N , 

M r L . L O U C A I D E S , 

M r P . K U R I S , 

Sir Nico las BRATZA, 
M r s H . S . G R E V E , 

M r K. TRAJA,judges, 
and M r s S. D O L L E , Section Registrar, 

H a v i n g d e l i b e r a t e d in p r i v a t e on 16 M a r c h 1999, 20 J u n e 2000 a n d 
9 J a n u a r y 2 0 0 1 , 

Del ivers t h e following j u d g m e n t , wh ich was a d o p t e d on the las t -
m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in a n a p p l i c a t i o n (no. 29800/96) a g a i n s t t h e 
Repub l i c of A u s t r i a lodged wi th t h e E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s ( " the C o m m i s s i o n " ) u n d e r f o r m e r Ar t ic le 25 of t he C o n v e n t i o n 
for t h e P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " the 
C o n v e n t i o n " ) by a n a t i o n a l of t h e F e d e r a l R e p u b l i c of Yugos lav ia , 
M r H u s e i n Basic (" the a p p l i c a n t " ) , on 8 J a n u a r y 1996. 

2. T h e appl ican t was r e p r e s e n t e d by M r K. B e r n h a u s e r , a lawyer 
p rac t i s ing in V i e n n a (Aus t r i a ) . T h e A u s t r i a n G o v e r n m e n t (" the 
G o v e r n m e n t " ) were r e p r e s e n t e d by t he i r A g e n t , M r H . Wink le r , H e a d of 
the I n t e r n a t i o n a l L a w D e p a r t m e n t a t t h e Fede ra l M i n i s t r y o f Fore ign Affairs. 

3 . T h e a p p l i c a n t a l l eged t h a t p r o c e e d i n g s r e l a t i n g to the s e i zu re a n d 
for fe i ture of a w a t c h h a d l a s t ed u n r e a s o n a b l y long. 

4. T h e app l i ca t i on was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Pro toco l No . 11 to t h e C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No . 11). 

5. T h e app l i ca t i on was a l loca ted to t he T h i r d Sec t ion of t he C o u r t 
(Rule 52 § 1 of t h e Ru les of C o u r t ) . W i t h i n t h a t Sec t ion , t he C h a m b e r 
t h a t would cons ide r t he case (Art ic le 27 § 1 of t h e C o n v e n t i o n ) was 
c o n s t i t u t e d as provided in R u l e 26 § 1. 

6. By a decis ion of 16 M a r c h 1999 the C h a m b e r d e c l a r e d t h e 
app l i ca t i on a d m i s s i b l e ' . 

1. Basic v.Austria (dec.), no. 29800/9(1. ECHR 1999-11. 
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7. O n 20 J u n e 2000 the C h a m b e r dec ided to r e q u e s t t h e p a r t i e s to 
s u b m i t f u r t h e r o b s e r v a t i o n s , wh ich the a p p l i c a n t d id on 18 J u l y a n d the 
G o v e r n m e n t on 19 J u l y 2000. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e s e i z u r e o f t h e w a t c h a n d t h e c r i m i n a l p r o c e e d i n g s a g a i n s t 
t h e a p p l i c a n t 

8. O n 17 F e b r u a r y 1990 t h e S a l z b u r g police c a r r i e d ou t a s e a r c h in a 
g a m b l i n g h o u s e . T h e a p p l i c a n t was found in possess ion of, inter alia, a 
p rec ious w a t c h l ack ing an A u s t r i a n s t a m p (Punzierung). O n 18 F e b r u a r y 
1990 the police q u e s t i o n e d t h e a p p l i c a n t , w h o s t a t e d t h a t t h e w a t c h h a d 
b e e n p l edged to h im for g a m b l i n g d e b t s . 

9. O n 19 F e b r u a r y 1990 t h e S a l z b u r g police filed a n i n f o r m a t i o n 
a g a i n s t t h e a p p l i c a n t on suspic ion of rece iv ing goods for wh ich no i m p o r t 
d u t i e s h a d b e e n pa id {fahrlässige Abgabenhehlerei) a n d h a n d e d the w a t c h 
over to t h e S a l z b u r g C u s t o m s Office (Zollamt), which o r d e r e d i ts 
s e i zu re (Beschlagnahme) w i th a view to its poss ible fo r fe i tu re (Verfall). 
S u b s e q u e n t l y , on 26 F e b r u a r y 1990, a c e r t a i n E .W. c o n t a c t e d t h e 
C u s t o m s Office a n d c l a i m e d to be t h e o w n e r of t he w a t c h . O n 8 M a r c h 
1990 t h e C u s t o m s Office rece ived w r i t t e n s u b m i s s i o n s from the a p p l i c a n t 
w h o c l a i m e d t h a t he h a d h a d no r e a s o n to su spec t t h a t no i m p o r t d u t i e s 
h a d b e e n pa id on t h e w a t c h . 

10. O n 13 Apr i l 1990 the a p p l i c a n t , r e p r e s e n t e d by counse l , r e q u e s t e d 
t h e S a l z b u r g C u s t o m s Office to r e s t o r e t h e w a t c h to h im . T h e C u s t o m s 
Office did not r e a c t . A second r e q u e s t m a d e on 16 J u l y 1991 was equa l l y 
unsuccess fu l . 

11. O n 17 J a n u a r y 1992 t h e S a l z b u r g C u s t o m s Office o p e n e d c r i m i n a l 
p r o c e e d i n g s a g a i n s t t h e a p p l i c a n t on susp ic ion of hav ing neg l igen t ly 
rece ived goods for wh ich no i m p o r t d u t y h a d b e e n pa id . 

12. O n 8 M a y 1992 t h e C u s t o m s Office i ssued a pena l o r d e r 
(Strafverfügung) a g a i n s t t he a p p l i c a n t f inding h im gui l ty of the above 
offence. 

13. O n 16 N o v e m b e r 1993 t h e S a l z b u r g C u s t o m s Office, u p o n t h e 
a p p l i c a n t ' s ob jec t ion (Einspruch), he ld a h e a r i n g , a t t h e close of wh ich it 
dec ided to d i s c o n t i n u e t he p r o c e e d i n g s on t h e g r o u n d t h a t it h a d no t 
b e e n p roved t h a t t h e a p p l i c a n t h a d a c t e d neg l igen t ly w h e n he a c q u i r e d 
t h e w a t c h . 
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B . T h e c r i m i n a l p r o c e e d i n g s a g a i n s t E.W. a n d t h e f o r f e i t u r e o f 
t h e w a t c h 

14. M e a n w h i l e , on 3 S e p t e m b e r 1991 t h e S a l z b u r g C u s t o m s Office h a d 
also o p e n e d c r i m i n a l p r o c e e d i n g s a g a i n s t E .W. on susp ic ion of e v a d i n g 
i m p o r t d u t i e s as r e g a r d s t h e w a t c h . 

15. O n 23 J a n u a r y 1992 t h e C u s t o m s Office invi ted t he a p p l i c a n t to 
j o i n t h e s e p r o c e e d i n g s as a p r i v a t e p a r t y (Nebenbeteiligter). O n t h e s a m e 
day he was h e a r d by the C u s t o m s Office wh ich refused to lift t h e se i zu re 
of t h e w a t c h . 

16. O n 8 M a y 1992 t h e C u s t o m s Office issued a p e n a l o r d e r a g a i n s t 
E .W. It found h i m gui l ty of hav ing evaded i m p o r t d u t i e s as r e g a r d s t he 
w a t c h a n d i m p o s e d a fine on h i m . F u r t h e r , it o r d e r e d its fo r fe i tu re . 

17. O n 15 S e p t e m b e r 1993 t h e C u s t o m s Office he ld a h e a r i n g , u p o n 
E.W. ' s ob jec t ion . At its close it found E.W. a g a i n gui l ty of evad ing i m p o r t 
d u t i e s . It a lso con f i rmed t h e for fe i ture of t h e w a t c h . 

18. O n 6 M a y 1994 E.W. a p p e a l e d a g a i n s t th is dec is ion . It a p p e a r s t h a t 
t h e a p p l i c a n t r e q u e s t e d t h e r e s t o r a t i o n of t h e w a t c h . 29 A u g u s t 1994 was 
fixed as a d a t e for t h e a p p e a l h e a r i n g . H o w e v e r , t h e h e a r i n g h a d to be 
p o s t p o n e d as t h e s u m m o n s could not be se rved on E.W. 

19. O n 25 J a n u a r y 1995 t h e A p p e a l s B o a r d of t h e S a l z b u r g Reg iona l 
D i r e c t o r a t e of F i n a n c e (Finanzlandesdirektion), a f te r ho ld ing a h e a r i n g , 
p a r t l y u p h e l d a n d p a r t l y d i smis sed E.W. ' s a p p e a l . It co n f i rmed t h a t he 
was gui l ty of evad ing i m p o r t d u t i e s , bu t r e d u c e d t h e fine. It co n f i rmed 
t h e for fe i ture of t he w a t c h a n d s t a t e d t h a t it took effect a g a i n s t t h e 
app l i c an t . A c c o r d i n g to t he r e l evan t provis ions of t he T a x Offences Act 
(Finanzstrafgesetz), o w n e r s h i p of forfei ted i t e m s p a s s e s to t he F e d e r a t i o n 
w h e n the fo r fe i tu re o r d e r b e c o m e s final a n d any r i g h t s of t h i r d p a r t i e s 
a r e e x t i n g u i s h e d . T h e dec i s ion was se rved on E .W. a n d on the a p p l i c a n t 
on 7 M a r c h 1996. 

C. T h e o b j e c t l i a b i l i t y p r o c e e d i n g s 

20. O n 18 M a r c h 1994 the S a l z b u r g M a i n C u s t o m s Office 
(Hauptzollamt), in so-cal led object l iabi l i ty p r o c e e d i n g s (Sachhaftungs-
verfahren), i s sued a dec is ion se iz ing t h e w a t c h as a s ecu r i t y for t h e 
p a y m e n t of t h e i m p o r t d u t i e s evaded by E .W. 

2 1 . O n 28 J u n e 1995 t h e S a l z b u r g M a i n C u s t o m s Office i ssued a 
p r e l i m i n a r y dec i s ion on the a p p l i c a n t ' s a p p e a l (Berufungsvorentscheidung). 
O n 20 J u l y 1995 t h e a p p l i c a n t r e q u e s t e d t h e S a l z b u r g R e g i o n a l 
D i r e c t o r a t e of F i n a n c e to dec ide on his a p p e a l . 

22. O n 28 Apr i l 1997 the S a l z b u r g Reg iona l D i r e c t o r a t e of F i n a n c e 
q u a s h e d t h e decis ion of 18 M a r c h 1994. It found in p a r t i c u l a r t h a t t h e 
w a t c h a t issue h a d a l r e a d y b e e n seized by t h e S a l z b u r g C u s t o m s Office on 
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19 F e b r u a r y 1990 in o r d e r to s e c u r e its poss ible for fe i ture in t h e c o n t e x t of 
c r i m i n a l p r o c e e d i n g s aga ins t E .W. a n d the ap p l i c an t . T h e w a t c h h a d 
t h e r e a f t e r r e m a i n e d in t he cus tody of t h e C u s t o m s Office. T h u s , t h e r e 
was no r o o m for i ts r e n e w e d se i zu re in t he con t ex t of object l iabi l i ty 
p r o c e e d i n g s . T h e dec is ion was se rved on t h e a p p l i c a n t on 21 M a y 1997. 

II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

A. F e d e r a l C o n s t i t u t i o n 

23 . U n d e r Ar t i c l e 130 of t h e F e d e r a l C o n s t i t u t i o n (Bundes-
verjassungsgesetz) t he A d m i n i s t r a t i v e C o u r t dec ides , inter alia, on 
app l i c a t i ons (Beschwerden) in wh ich it is a l l eged t h a t t h e a d m i n i s t r a t i v e 
a u t h o r i t i e s have b r e a c h e d t h e i r d u t y to dec ide . 

24. Ar t ic le 132 of t he F e d e r a l C o n s t i t u t i o n , in its r e l evan t p a r t , r e a d s 
as follows: 

"An action for breach by the administrative authorities ... of the duty to decide can be 
lodged by anyone entitled as a parly in administrative proceedings to enforce thai duty. 
An action for breach of the duty to decide is inadmissible in administrative criminal 
proceedings, except private prosecutions and prosecutions in respect of tax offences." 

B. G e n e r a l A d m i n i s t r a t i v e P r o c e d u r e A c t 

25. Sec t ion 73 of t he G e n e r a l A d m i n i s t r a t i v e P r o c e d u r e Act 
(Allgemeines Verivaltungsverfahrensgesetz) d ea l s wi th t he a d m i n i s t r a t i v e 
a u t h o r i t i e s ' d u t y to dec ide . I t s r e l e v a n t p a r t r e a d s as follows: 

"(I ) Subject to any contrary provision in the administrative regulations, the 
authorities must give a decision on applications by parties ... and appeals without 
unnecessary delay and at the latest six months after (he application or appeal has been 
lodged. 

(2) If the decision is not served on the party within this time-limit, jurisdiction will be 
transferred to the competent superior authority upon the party's written request. ..." 

In p r o c e e d i n g s u n d e r t h e T a x Offences Act a n app l i ca t i on for t r a n s f e r 
of j u r i s d i c t i o n to t he s u p e r i o r a u t h o r i t y is e x c l u d e d . 

C. A d m i n i s t r a t i v e C o u r t Ac t 

26. T h e r e l e v a n t provis ions of t h e A d m i n i s t r a t i v e C o u r t Act 
(Verwaltungsgerichtshofgesetz) r e l a t i n g to t he app l i ca t i on aga ins t t he 
a d m i n i s t r a t i o n ' s fa i lure to dec ide r e a d as follows: 
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Section 27 

"An application under Article 132 of the Federal Constitution for breach of the duty 
to decide (application against the administration's failure to decide) can be lodged only 
when the highest authority to which an application can be made in administrative 
proceedings, either by way of an appeal or an application for transfer of jurisdiction, ... 
has been applied to by a party and has not made a decision on the matter within six 
months. ..." 

Section 36 

"(2) On an application against the administration's failure to decide under 
Article 132 of the Federal Constitution the relevant authority is to be ordered to give a 
decision within three months and cither produce to the Administrative Court a copy of 
the decision or state why in its opinion there has not been a breach of the duty to decide. 
The time-limit can be extended once if the administrative authority can show that there 
are relevant reasons why it is impossible to reach a decision within the prescribed lime-
limit. If a decision is made within the prescribed time-limit, the proceedings in respect of 
the application against the administration's failure to decide shall be stayed." 

Section 42 

"(I) Subject to any contrary provision of this Federal Act, the Administrative Court 
shall give a judgment in all cases. 

(1) In respect of applications under Article 132 of the Federal Constitution, the 
Administrative Court may initially limit its judgment to a decision on specific relevant 
points of law and order the authority to make a decision consistent with the determined 
points of law within a specified time-limit which must not exceed eight weeks. If the 
Administrative Court does not use that possibility or the authority in question lails to 
comply with the order, the Administrative Court shall rule on the application against 
the administration's failure to decide by giving a judgment on the merits, for which it 
shall have full discretion in the administrative authority's stead." 

27. Acco rd ing to t he C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t of 30 S e p t e m b e r 

1989 (pub l i shed in t h e official co l lec t ion of t h a t c o u r t ' s dec i s ions , 

VfSlg 12167/89) , the A d m i n i s t r a t i v e C o u r t m a y receive ap p l i c a t i o n s 

a g a i n s t t he a d m i n i s t r a t i o n ' s fa i lure to dec ide u n d e r Ar t ic le 132 of t he 

F e d e r a l C o n s t i t u t i o n , t a k e n in con junc t ion wi th sec t ion 27 of t he 

A d m i n i s t r a t i v e C o u r t Ac t , a lso w h e r e a n a u t h o r i t y of first i n s t a n c e h a s 

failed to give a decis ion w i th in t h e s t a t u t o r y s i x - m o n t h t i m e - l i m i t , 

p rov ided t h a t no o t h e r r e m e d y (such as a r e q u e s t for a t r a n s f e r of 

j u r i s d i c t i o n ) lies aga ins t t h e fa i lure t o d e c i d e . 

28. A c c o r d i n g to s t a t i s t i ca l i n fo rma t ion prov ided by t h e G o v e r n m e n t , 

b e t w e e n 1 J a n u a r y 1998 a n d 31 D e c e m b e r 1999, t h e A d m i n i s t r a t i v e C o u r t 

dea l t w i th a t o t a l of 825 app l i ca t i ons a g a i n s t t h e a d m i n i s t r a t i o n ' s fa i lure 

to dec ide . 

29. In 67 .2% of t he cases (555 ou t of 825) , t he p r o c e e d i n g s r e s u l t e d in 

t h e r e s p o n d e n t a u t h o r i t y giving a decis ion wi th in four m o n t h s from t h e 
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t i m e t h e app l i ca t i on was lodged wi th t he A d m i n i s t r a t i v e C o u r t . T h e 
A d m i n i s t r a t i v e C o u r t took a b o u t a m o n t h to issue t he o r d e r to t h e 
r e s p o n d e n t a u t h o r i t y to give t h e decis ion w i th in a t h r e e - m o n t h t i m e -
l imi t ( sec t ion 36 § 2 of t h e A d m i n i s t r a t i v e C o u r t Ac t ) . In t h e s e cases , t h e 
p r o c e e d i n g s before t h e A d m i n i s t r a t i v e C o u r t w e r e d i s c o n t i n u e d , e i t h e r 
b e c a u s e t he a p p l i c a n t ' s c la im h a d b e e n sa t is f ied (515 ou t of 825 cases) or 
b e c a u s e t he a p p l i c a n t , hav ing ach ieved his a i m , w i t h d r e w t h e ac t ion (40 
ou t of 825 cases ) . 

In 6.7% of t h e cases (55 ou t of 825) , t h e r e s p o n d e n t a u t h o r i t y failed to 
comply wi th t h e A d m i n i s t r a t i v e C o u r t ' s o r d e r a n d the A d m i n i s t r a t i v e 
C o u r t h a d i tself to give a dec is ion on t h e m e r i t s u n d e r sec t ion 42 § 4 of 
t h e A d m i n i s t r a t i v e C o u r t Act . It did so a f te r a n a v e r a g e d u r a t i o n of t h e 
p r o c e e d i n g s before it of two yea r s a n d a l m o s t t h r e e m o n t h s . 

T h e r e m a i n i n g 2 6 . 1 % of t h e cases (215 ou t of 825) w e r e r e j ec t ed by t h e 
A d m i n i s t r a t i v e C o u r t for lack of j u r i s d i c t i o n or on o t h e r g r o u n d s of 
inadmiss ib i l i ty . 

T H E LAW 

T H E G O V E R N M E N T ' S P R E L I M I N A R Y O B J E C T I O N 

30. T h e G o v e r n m e n t m a i n t a i n e d t h a t t h e a p p l i c a n t h a d failed to 
e x h a u s t d o m e s t i c r e m e d i e s as r e q u i r e d by Ar t ic le 35 § 1 of t h e 
C o n v e n t i o n , t h e r e l e v a n t p a r t of wh ich r e a d s as follows: 

"The Court may only deal with the matter after all domestic remedies have been 
exhausted, according to the generally recognised rules of international law ..." 

T h e G o v e r n m e n t c o n t e n d e d t h a t t h e a p p l i c a n t s h o u l d have filed a n 
a p p l i c a t i o n a g a i n s t t he a d m i n i s t r a t i o n ' s fa i lure to dec ide wi th t he 
A d m i n i s t r a t i v e C o u r t in a c c o r d a n c e wi th Ar t ic le 132 of t h e F e d e r a l 
C o n s t i t u t i o n . I n p a r t i c u l a r , he shou ld have d o n e so as r e g a r d s t h e fa i lure 
of t h e S a l z b u r g C u s t o m s Office to dec ide w i t h i n t h e s t a t u t o r y s i x - m o n t h 
t i m e - l i m i t on his r e q u e s t of 13 Apr i l 1990 for r e s t o r a t i o n of t h e w a t c h a n d 
as r e g a r d s t he fa i lure of t he S a l z b u r g R e g i o n a l D i r e c t o r a t e of F i n a n c e t o 
dec ide wi th in t he s a m e t ime- l imi t on his a p p e a l aga ins t t h e decis ion of 
18 M a r c h 1994. 

3 1 . T h e G o v e r n m e n t a r g u e d t h a t t h e C o u r t ' s decis ion in Tomé Mota 
v. Portugal ( d e c ) , no. 32082/96 , E C H R 1999-IX) s u p p o r t e d t h e i r view t h a t 
a n app l i ca t i on a g a i n s t t he a d m i n i s t r a t i o n ' s fa i lure to dec ide c o n s t i t u t e d 
a n effective r e m e d y . In p a r t i c u l a r , t h e y p o i n t e d ou t t h a t t h e 
a d m i n i s t r a t i v e a u t h o r i t i e s a r e u n d e r a n ob l iga t ion to dec ide on a n y 
r e q u e s t m a d e by a p a r t y w i th in six m o n t h s . In p r o c e e d i n g s u n d e r t h e T a x 
Offences Act , w h e r e no o t h e r r e m e d y , such as a r e q u e s t for a t r a n s f e r of 
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j u r i s d i c t i o n , lies a g a i n s t t h e fa i lure t o dec ide w i th in t h e g e n e r a l s i x - m o n t h 
t ime- l imi t , t h e p a r t y is e n t i t l e d to lodge d i rec t ly w i t h t h e A d m i n i s t r a t i v e 
C o u r t an a p p l i c a t i o n a g a i n s t t h e a d m i n i s t r a t i o n ' s fa i lure to dec ide u n d e r 
Ar t ic le 132 of t he F e d e r a l C o n s t i t u t i o n . F u r t h e r , t h e G o v e r n m e n t 
e m p h a s i s e d t h a t th is r e m e d y is p a r t i c u l a r l y su i t ab l e to speed u p t h e 
p r o c e e d i n g s as it a i m s at t h e i s su ing of a dec is ion . W i t h i n a m o n t h 
rece iv ing t h e app l i ca t i on , t h e A d m i n i s t r a t i v e C o u r t o r d e r s t h e r e l e v a n t 
a u t h o r i t y to dec ide w i th in a m a x i m u m of t h r e e m o n t h s . In t h e vas t 
ma jo r i ty of cases t he a d m i n i s t r a t i v e a u t h o r i t i e s c o m p l y w i t h th i s o r d e r . 
T h u s , t he r e m e d y offers a sufficient d e g r e e of ef fec t iveness . 

32. T h e a p p l i c a n t c o n t e s t e d the G o v e r n m e n t ' s view. H e m a i n t a i n e d 
in p a r t i c u l a r t h a t c o n s i d e r a b l e delays w e r e c a u s e d by the S a l z b u r g 
C u s t o m s Office, t h a t is, t h e f i r s t - ins tance a u t h o r i t y . H e a r g u e d t h a t 
u n d e r Ar t ic le 132 of t h e F e d e r a l C o n s t i t u t i o n , t a k e n in con junc t ion wi th 
sec t ion 27 of t he A d m i n i s t r a t i v e C o u r t Ac t , an a p p l i c a t i o n a g a i n s t t h e 
a d m i n i s t r a t i o n ' s fa i lure to dec ide only lies w h e r e t h e "h ighes t a u t h o r i t y " 
fails to dec ide , a n d t h a t he could , t h u s , no t m a k e use of th i s r e m e d y . 

33 . T h e C o u r t recal ls t h a t in t h e a r e a of e x h a u s t i o n of d o m e s t i c 
r e m e d i e s t h e r e is a d i s t r i b u t i o n of t h e b u r d e n of proof. I t is i n c u m b e n t on 
t he G o v e r n m e n t c l a i m i n g n o n - e x h a u s t i o n to satisfy t h e C o u r t t h a t t h e 
r e m e d y was a n effective one ava i lab le in t h e o r y a n d in p rac t i ce a t t h e 
r e l e v a n t t i m e , t h a t is to say, t h a t it was access ib le , was one wh ich was 
c a p a b l e of p rov id ing r e d r e s s in r e spec t of t h e a p p l i c a n t ' s c o m p l a i n t s a n d 
offered r e a s o n a b l e p ro spec t s of success . H o w e v e r , once th is b u r d e n of 
proof has b e e n sat isf ied, it falls to t he a p p l i c a n t to e s t ab l i sh t h a t t h e 
r e m e d y a d v a n c e d by the G o v e r n m e n t was in fact e x h a u s t e d , or was for 
some r e a s o n i n a d e q u a t e a n d ineffective in t he p a r t i c u l a r c i r c u m s t a n c e s 
of t h e case , or t h a t t h e r e ex i s t ed specia l c i r c u m s t a n c e s abso lv ing h i m or 
h e r f rom t h e r e q u i r e m e n t (see Akdivar and Others v. Turkey, j u d g m e n t of 
16 S e p t e m b e r 1996, Reports ojJudgments and Decisions 1996-IV, p. 1211, § 6 8 ) . 

34. In its admiss ib i l i ty dec is ion of 16 M a r c h 1999, t h e C o u r t d i smis sed 
t h e G o v e r n m e n t ' s a r g u m e n t . In d o i n g so it re l ied in e ssence on t h e 
C o m m i s s i o n ' s case- law acco rd ing to wh ich m e a s u r e s ava i lab le to a n 
indiv idual wh ich m i g h t s p e e d u p the p r o c e e d i n g s a r e m a t t e r s which fall 
to be cons ide r ed in the c o n t e x t of t he m e r i t s of an app l i ca t i on r e l a t i n g to 
t he l e n g t h of p r o c e e d i n g s r a t h e r t h a n in t h e c o n t e x t of t h e e x h a u s t i o n of 
d o m e s t i c r e m e d i e s (see Moreira de Azevedo v. Portugal, a p p l i c a t i o n 
no. 11296/84, C o m m i s s i o n decis ion of 14 Apr i l 1988, Dec is ions a n d 
R e p o r t s 56 , p . 126, wi th f u r t h e r r e f e r e n c e s ) . 

H o w e v e r , in t h e m e a n t i m e , t h e C o u r t has found in Tomé Mota (decis ion 
c i ted above) t h a t a r e q u e s t u n d e r Ar t i c les 108 a n d 109 of t h e P o r t u g u e s e 
C o d e of C r i m i n a l P r o c e d u r e to speed u p t h e p r o c e e d i n g s was a n effective 
r e m e d y for t h e p u r p o s e s of Ar t i c l e 35 § 1 of t h e C o n v e n t i o n . As t h e r e a r e a 
n u m b e r of s imi la r i t i e s b e t w e e n th is r e m e d y a n d t h e r e m e d y at i ssue in t he 
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p r e s e n t case , t h e C o u r t finds t h a t it is r e q u i r e d to review t h e q u e s t i o n 
w h e t h e r t he a p p l i c a t i o n a g a i n s t t he a d m i n i s t r a t i o n ' s fa i lure to dec ide 
u n d e r Ar t i c l e 132 of the F e d e r a l C o n s t i t u t i o n c o n s t i t u t e d a n effective 
r e m e d y . 

35 . T h e C o u r t no t e s t h a t P o r t u g u e s e law prov ides t i me - l i m i t s w i th in 
which e a c h s t age of t h e c r i m i n a l p r o c e e d i n g s h a s to be c o m p l e t e d . If t h e y 
a r e no t c o m p l i e d w i t h , t he p e r s o n c o n c e r n e d m a y file a r e q u e s t to speed u p 
t h e p r o c e e d i n g s wh ich , if successful , m a y , inter alia, r e su l t in a dec i s ion 
fixing a t ime- l imi t w i th in which t h e c o m p e t e n t cou r t or publ ic p r o s e c u t o r 
has to t ake a p a r t i c u l a r p r o c e d u r a l m e a s u r e , such as closing the-
inves t i ga t ions or s e t t i n g a d a t e for a h e a r i n g . Given t h e s t r ic t t i me - l i m i t s 
w i th in which t h e a u t h o r i t i e s have to dec ide u p o n a r e q u e s t t o speed u p the 
p r o c e e d i n g s , t h e use of this r e m e d y does no t i t se l f c o n t r i b u t e to t he l e n g t h 
of t he p r o c e e d i n g s . 

36. S imi la r ly , A u s t r i a n law prov ides in t he field of a d m i n i s t r a t i v e 
p r o c e e d i n g s t h a t t he c o m p e t e n t a u t h o r i t y h a s , un less p rov ided o t h e r w i s e , 
to dec ide w i th in six m o n t h s u p o n a n y r e q u e s t by a pa r ty . If th i s t ime- l imi t 
is not compl i ed wi th , t he p a r t y m a y — in a case l ike t h e p r e s e n t one w h e r e 
t he possibi l i ty to r e q u e s t a t r a n s f e r of j u r i s d i c t i o n to t h e h i g h e r a u t h o r i t y 
is exc luded - lodge a n a p p l i c a t i o n u n d e r Ar t ic le 132 of t h e F e d e r a l 
C o n s t i t u t i o n wi th t h e A d m i n i s t r a t i v e C o u r t . If d e e m e d admis s ib l e , it 
r e su l t s in an o r d e r a d d r e s s e d to t h e a u t h o r i t y to give t h e dec i s ion w i th in 
t h r e e m o n t h s , a t ime- l imi t which can be e x t e n d e d only once . 

37 . T h e C o u r t f u r t h e r no t e s t h e i n f o r m a t i o n given by t h e G o v e r n m e n t 
a n d not c o n t e s t e d by the a p p l i c a n t , n a m e l y , t h a t in t h e vas t ma jo r i ty of 
cases t h e use of t h e app l i ca t i on u n d e r Ar t i c l e 132 of t he F e d e r a l 
C o n s t i t u t i o n does not c a u s e a f u r t h e r de l ay in t he p r o c e e d i n g s , as t h e 
A d m i n i s t r a t i v e C o u r t usua l ly t a k e s no m o r e t h a n a m o n t h to i ssue i ts 
o r d e r . In 67 .2% of t h e cases which were e x a m i n e d in 1998 a n d 1999, t h e 
app l i ca t i ons w e r e successful as t h e a u t h o r i t y compl i ed w i t h t he o r d e r s , 
wh ich m e a n s t h a t w i t h i n four m o n t h s f rom lodg ing the app l i ca t ion u n d e r 
Ar t i c l e 132 of t he F e d e r a l C o n s t i t u t i o n t h e a p p l i c a n t s rece ived t h e 
r e q u e s t e d decis ion. O n l y in 6.7% of t h e cases did t h e a u t h o r i t y fail to 
c o m p l y wi th t h e o r d e r , w i t h t h e c o n s e q u e n c e t h a t t h e A d m i n i s t r a t i v e 
C o u r t h a d to give a decis ion on t h e m e r i t s itself, i ts p r o c e e d i n g s l a s t ing 
on a v e r a g e two y e a r s a n d a l m o s t t h r e e m o n t h s . T h e r e m a i n i n g 2 6 . 1 % of 
t h e cases w e r e re jec ted on va r ious g r o u n d s of inadmiss ib i l i ty (see 
p a r a g r a p h 29 above ) . 

38 . T h e C o u r t finds t h a t t h e r e a r e no f u n d a m e n t a l d i f ferences which 
would d i s t i n g u i s h t he app l i ca t i on u n d e r Ar t ic le 132 of t he A u s t r i a n 
F e d e r a l C o n s t i t u t i o n u n d e r rev iew in t h e p r e s e n t case f rom t h e r e m e d y 
which was at i ssue in Tomé Mota, c i ted above . H a v i n g r e g a r d to t h e fact 
t h a t u n d e r A u s t r i a n law a d m i n i s t r a t i v e a u t h o r i t i e s a r e , as a g e n e r a l ru l e , 
u n d e r a d u t y to dec ide on a p a r t y ' s r e q u e s t w i t h i n six m o n t h s , a n d n o t i n g 
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t h a t t he u s e of t he app l i ca t ion u n d e r Ar t ic le 132 of t h e F e d e r a l 
C o n s t i t u t i o n does not n o r m a l l y l ead t o a f u r t h e r de l ay in t h e 
p r o c e e d i n g s , t he C o u r t conc ludes t h a t th i s app l i ca t i on c o n s t i t u t e s a n 
effective r e m e d y as r e g a r d s a c o m p l a i n t abou t the l e n g t h of p r o c e e d i n g s . 

39. H o w e v e r , t h e a p p l i c a n t a r g u e d t h a t th is r e m e d y only lies a g a i n s t a 
fa i lure of t h e "h ighes t a u t h o r i t y " a n d was t h u s not ava i l ab le as r e g a r d s t h e 
de lays c a u s e d by t h e f i r s t - ins tance a u t h o r i t y in t h e p r e s e n t ca se . In th i s 
c o n n e c t i o n , t h e C o u r t no t e s t h a t t h e G o v e r n m e n t have a d d u c e d c e r t a i n 
case- law of t h e C o n s t i t u t i o n a l C o u r t a c c o r d i n g to which the a p p l i c a t i o n 
u n d e r Ar t i c l e 132 of t h e F e d e r a l C o n s t i t u t i o n also lies aga ins t a first-
i n s t a n c e a u t h o r i t y ' s fa i lure to dec ide w h e r e - as in t he p r e s e n t case - a 
r e q u e s t for a t r a n s f e r of ju r i sd ic t ion u n d e r sec t ion 73 of t h e G e n e r a l 
A d m i n i s t r a t i v e P r o c e d u r e Act is exc luded (see p a r a g r a p h 27 above ) . T h e 
a p p l i c a n t , for his p a r t , h a s not s u b m i t t e d any case - law s u p p o r t i n g his 
pos i t ion . T h u s , t he C o u r t is sat isf ied t h a t t he r e m e d y at issue was also 
ava i lab le to t he app l i c an t . T h e r e is no ind ica t ion of any c i r c u m s t a n c e s 
which m i g h t have absolved the app l i can t f rom e x h a u s t i n g this r e m e d y . 

40. In s u m , t h e a p p l i c a n t should have m a d e use of t h e a p p l i c a t i o n 
u n d e r Ar t ic le 132 of t he F e d e r a l C o n s t i t u t i o n . H o w e v e r , he did not d o so 
a t a n y s t a g e of t h e p r o c e e d i n g s a n d h a s t he r e fo r e failed to give t h e 
d o m e s t i c a u t h o r i t i e s t h e o p p o r t u n i t y i n t e n d e d to be afforded to 
C o n t r a c t i n g S t a t e s by Ar t i c l e 35 § 1 of t h e C o n v e n t i o n , n a m e l y , t h e 
o p p o r t u n i t y of p r e v e n t i n g or p u t t i n g r igh t the a l l eged v io la t ion (see 
Cardot v. France, j u d g m e n t of 19 M a r c h 1991, Ser ies A no. 200, p . 19, § 36) . 
T h e ob jec t ion t h a t d o m e s t i c r e m e d i e s have no t b e e n e x h a u s t e d is 
t h e r e f o r e wel l - founded . 

FOR THESE REASONS, THE C O U R T UNANIMOUSLY 

Holds t h a t , by r e a s o n of t he fa i lure to e x h a u s t d o m e s t i c r e m e d i e s , it is 
u n a b l e to t a k e cogn i sance of t he m e r i t s of t he case . 

D o n e in Eng l i sh , a n d not i f ied in w r i t i n g on 3 0 J a n u a r y 2 0 0 1 , p u r s u a n t t o 
Ru le 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

S. D O L L E 

R e g i s t r a r 
J . -P . C O S T A 

P r e s i d e n t 
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SOMMAIRE 1 

Epuisement des voies de recours internes - effectivité d'un recours 
déterminé pour dénoncer la durée d'une procédure judiciaire 

Article 35 § 1 

Epuisement des voies de recours internes - Recours interne effectif - Durée d'une procédure 
judiciaire - Article 132 de la Constitution jédérale autrichienne - Recours apte à faire 
accélérer la procédure judiciaire 

* 
* * 

En février 1990, la police ouvrit une information contre le requérant pour recel par 
négligence de marchandises - notamment une montre de valeur - en fraude de 
douane. Le bureau de douane ordonna la saisie de la montre en vue de son 
éventuelle confiscation. En novembre 1993, il abandonna les poursuites qu'il avait 
engagées contre le requérant . Entre-temps, il avait également ouvert des 
poursuites pénales à l 'encontre d 'un autre individu, E.W., qui affirmait ê tre le 
propriétaire de la montre. Le requérant se constitua partie civile dans cette 
procédure. E.W. fut déclaré coupable de s'être soustrait au paiement des droits à 
l ' importation relatifs à la montre , dont la confiscation fut ordonnée. Cet te décision 
fut confirmée en appel en janvier 1995, la confiscation produisant également effet 
à l'égard du requérant . La décision fui notifiée en mars 1996. Dans l'intervalle, les 
autorités douanières avaient ordonné, dans le cadre d'une procédure en 
responsabilité objective, la saisie de la montre en garantie des droits à 
l 'importation. Cet te décision fut toutefois annulée au motif que la montre avait 
déjà été saisie en 1990 dans le contexte de la procédure pénale. Le requérant se 
plaint de la durée des diverses procédures suivies. 

Article 6 § 1 et article 35 § 1 : exception préliminaire (non-épuisement) du 
Gouvernement - Dans sa décision sur la recevabilité, la Cour avait rejeté 
l 'argument du Gouvernement selon lequel le recours prévu à l'article 132 de la 
Constitution fédérale autrichienne et permet tant de se plaindre d'un 
manquement de l 'administration à son obligation de décider constituait un 
recours effectif pour dénoncer la durée d'une procédure judiciaire. Dans 
l'intervalle, toutefois, elle a jugé effectif un recours analogue existant au Portugal 
et doit donc réexaminer la question. Le droit autrichien prévoit dans le domaine de 
la procédure administrative que l 'autorité compétente a l'obligation, sauf 
disposition contraire, de s ta tuer dans les six mois sur toute demande qui lui est 
présentée. En cas de non-respect de ce délai, la partie concernée peut - dans une 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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affaire telle la présente, où est exclue la possibilité de solliciter un transfert de 
compétence au profit de l 'autorité supérieure - saisir la Cour administrative 
d'une requête au titre de l'article 132 de la Constitution. Si la Cour 
administrative retient la requête, elle enjoint à l 'autorité compétente de s tatuer 
dans un délai de trois mois qui ne peut être prorogé qu'une seule fois. Par ailleurs, 
le Gouvernement a fourni des informations montrant que dans la grande majorité 
des cas l'introduction de pareil recours ne provoque pas un allongement de la 
procédure, dans la mesure où il ne faut habituellement pas plus d'un mois à la 
Cour administrative pour émet t re son injonction. Quant à l 'argument du 
requérant selon lequel le recours prévu par l'article 132 de la Constitution ne 
serait ouvert que contre le silence de 1'« autorité la plus élevée», le 
Gouvernement a produit certaines décisions de la Cour constitutionnelle d'après 
lesquelles le recours en question peut également être formé contre le silence d'une 
autorité de première instance lorsque - c'était le cas en l'espèce - une demande de 
transfert de compétence est exclue. Le requérant n'ayant pas exercé ce recours, 
qui lui était pourtant ouvert, il est resté en défaut d'épuiser les voies de recours 
internes et la Cour ne peut donc connaître du fond de la cause. 

Jurisprudence citée par la Cour 

Moreira de Azevedo c. Portugal, requête n° 11296/84, décision de la Commission du 
14 avril 1988, Décisions et rapports 56 
Cardot c. France, arrêt du 19 mars 1991, série A n" 200 
Akdivar et autres c. Turquie, arrêt du 16 septembre 1996, Recueil des arrêts et décisions 
1996-rV 
ToméMota c. Portugal (déc.), n° 32082/96, CEDH 1999-IX 
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E n l 'a f fa ire B a s i c c. A u t r i c h e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sec t ion ) , 

s i é g e a n t en u n e c h a m b r e c o m p o s é e d e : 

M M . J . -P . C O S T A , président, 

W . F U H R M A N N , 

L. L O U C A I D E S , 

P . KÜRIS, 

Sir Nico las BRATZA, 

M m ' ' H . S . G R E V E , 

M. K . T R A J A , juges, 

et de M m c S. DOLLÉ,greffière de section, 

A p r è s e n avoir d é l i b é r é en c h a m b r e d u conse i l les 16 m a r s 1999, 20 ju in 

2000 et 9 janv ie r 2 0 0 1 , 
R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. A l 'origine de l'affaire se t rouve u n e r e q u ê t e (n" 29800/96) d i r igée 

con t re la R é p u b l i q u e d 'Aut r i che et dont u n ressor t i s san t de la Répub l ique 

fédérale de Yougoslavie, M. H u s e i n Basic («le r e q u é r a n t » ) , avai t saisi la 

Commis s ion e u r o p é e n n e des Dro i t s d e l ' H o m m e (« la C o m m i s s i o n » ) le 

8 j anv ie r 1996 en ve r tu de l 'ancien ar t icle 25 de la Conven t i on de sauvega rde 

des Dro i t s de l ' H o m m e et des Liber tés fondamen ta l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é pa r M ' K. B e r n h a u s e r , avocat inscri t a u 

b a r r e a u de V i e n n e (Aut r iche) . Le g o u v e r n e m e n t a u t r i c h i e n («le G o u v e r n e 

m e n t ») est r e p r é s e n t é p a r son agen t , M . H . Wink le r , chef du d é p a r t e m e n t de 

droi t i n t e r n a t i o n a l a u m i n i s t è r e fédéral des Affaires é t r a n g è r e s . 

3. D a n s sa r e q u ê t e , M. Bas ic a l l égua i t q u e la p r o c é d u r e re la t ive à la 

saisie puis à la conf isca t ion d ' u n e m o n t r e avai t d u r é p lus q u e de ra i son . 

4. L a r e q u ê t e a é t é t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v i g u e u r d u Pro toco le n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 

d u d i t i n s t r u m e n t ) . 

5. El le a é t é a t t r i b u é e à la t r o i s i è m e sec t ion d e la C o u r (a r t i c le 52 § 1 

du r è g l e m e n t ) . Au se in de lad i t e sec t ion a a lors é t é c o n s t i t u é e u n e 

c h a m b r e p o u r e x a m i n e r l 'affaire (a r t i c les 27 § 1 de la C o n v e n t i o n e t 26 

§ 1 d u r è g l e m e n t ) . 

6. P a r u n e décis ion d u 16 m a r s 1999, la c h a m b r e a d é c l a r é la r e q u ê t e 

r e c e v a b l e ' . 

7. Le 20 j u i n 2000, elle a invi té les p a r t i e s à s o u m e t t r e des o b s e r v a t i o n s 

c o m p l é m e n t a i r e s , ce q u e le r e q u é r a n t a fait le 18 ju i l l e t et le 

G o u v e r n e m e n t le 19 ju i l l e t 2000. 

1. Basic c. Autriche (déc) , n" 29800/96, CEDH 1999-11. 
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E N F A I T 

I. LES C I R C O N S T A N C E S D E L ' E S P È C E 

A. La s a i s i e d e la m o n t r e e t la p r o c é d u r e p é n a l e d i r i g é e c o n t r e l e 
r e q u é r a n t 

8. Le 17 févr ier 1990, la police de S a l z b o u r g ef fec tua u n e p e r q u i s i t i o n 

d a n s u n e m a i s o n de jeu . Le r e q u é r a n t fut t r o u v é e n possess ion n o t a m m e n t 

d ' u n e m o n t r e de v a l e u r non r e v ê t u e du po inçon (Punzierung) a u t r i c h i e n . 

I n t e r r o g é p a r la police le 18 février 1990, il d é c l a r a q u e l 'objet lui ava i t 

é t é r e m i s en g a g e p o u r des d e t t e s d e j e u . 

9. Le 19 février 1990, la police de S a l z b o u r g ouvr i t u n e i n f o r m a t i o n 

c o n t r e le r e q u é r a n t p o u r rece l p a r nég l igence de m a r c h a n d i s e s en f r aude 

d e d o u a n e {fahrlässige Abgabenhehlerei) e t r e m i t la m o n t r e a u b u r e a u d e 

d o u a n e (Zollamt) de Sa l zbourg , qu i o r d o n n a sa saisie (Beschlagnahme) en 

vue de son é v e n t u e l l e conf isca t ion (Verfall). P a r la su i t e , le 26 février 

1990, un c e r t a i n E .W. pr i t c o n t a c t avec le b u r e a u d e d o u a n e et a f f i rma 

ê t r e le p r o p r i é t a i r e de la m o n t r e . Le 8 m a r s 1990, le b u r e a u de d o u a n e 

r e ç u t d e s o b s e r v a t i o n s écr i t es du r e q u é r a n t . Celui-ci y déc l a r a i t qu ' i l 

n ' ava i t eu a u c u n m o t i f d e s o u p ç o n n e r q u e les d ro i t s à l ' i m p o r t a t i o n 

re la t i f s à la m o n t r e n ' a v a i e n t pas é t é a c q u i t t é s . 

10. Le 13 avri l 1990, le r e q u é r a n t , r e p r é s e n t é p a r son avoca t , d e m a n d a 

au b u r e a u de d o u a n e de S a l z b o u r g de lui r e s t i t u e r la m o n t r e . Il n ' o b t i n t 

pas de r é p o n s e . U n e seconde d e m a n d e f o r m u l é e p a r lui le 16 juillet 1991 

n ' e u t pas plus de succès . 

11. Le 17 j a n v i e r 1992, le b u r e a u de d o u a n e d e S a l z b o u r g ouvr i t d e s 

p o u r s u i t e s p é n a l e s c o n t r e le r e q u é r a n t , qu ' i l s o u p ç o n n a i t de recel p a r 

nég l igence de m a r c h a n d i s e s en f r aude d e d o u a n e . 

12. Le 8 m a i 1992, il r end i t u n e o r d o n n a n c e p é n a l e (Strafverfügung) 

c o n t r e l ' i n t é r e s sé , qu ' i l d é c l a r a c o u p a b l e de l ' inf ract ion p r é c i t é e . 

13. Le 16 n o v e m b r e 1993, saisi d ' u n r ecou r s (Einspruch) p a r le 

r e q u é r a n t , il t in t u n e a u d i e n c e à l ' issue d e l aque l l e il d é c i d a l ' a b a n d o n 

d e s p o u r s u i t e s au m o t i f qu ' i l n ' ava i t pas é t é p rouvé q u e M . Basic e û t fait 

p r e u v e de nég l igence lorsqu ' i l avai t acqu i s la m o n t r e . 

B. La p r o c é d u r e p é n a l e d i r i g é e c o n t r e E.W. e t la s a i s i e d e la 
m o n t r e 

14. E n t r e - t e m p s , le 3 s e p t e m b r e 1991, le b u r e a u d e d o u a n e d e 

S a l z b o u r g avai t é g a l e m e n t ouve r t des p o u r s u i t e s p é n a l e s à l ' encon t r e d e 

E.W., qu ' i l s o u p ç o n n a i t de s ' ê t r e s o u s t r a i t au p a i e m e n t des d ro i t s à 

l ' i m p o r t a t i o n re la t i fs à la m o n t r e . 
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15. Le 23 j a n v i e r 1992, il a p p e l a le r e q u é r a n t à se c o n s t i t u e r p a r t i e 

civile (Nebenbeteiligter) clans c e t t e p r o c é d u r e . Le m ê m e j o u r , il e n t e n d i t 

l ' i n t é r e s sé e t r e fusa de lever la saisie d e la m o n t r e . 

16. Le 8 m a i 1992, il r e n d i t u n e o r d o n n a n c e p é n a l e c o n t r e E.W. 

Il le d é c l a r a coupab le de s ' ê t r e s o u s t r a i t au p a i e m e n t des d ro i t s à 

l ' i m p o r t a t i o n re la t i fs à la m o n t r e et lui infligea u n e a m e n d e . Il p r o n o n ç a 

p a r a i l l eu r s la conf isca t ion de celle-ci. 

17. Le 15 s e p t e m b r e 1993, saisi d ' u n r ecou r s p a r E.W., le b u r e a u de 

d o u a n e t in t u n e a u d i e n c e , à l ' issue de l aque l l e il d é c l a r a de n o u v e a u E .W. 

c o u p a b l e d e s ' ê t r e s o u s t r a i t au p a i e m e n t de d r o i t s à l ' i m p o r t a t i o n . Il 

confirma é g a l e m e n t la conf isca t ion de la m o n t r e . 

18. Le 6 m a i 1994, E .W. i n t e r j e t a appe l de la déc i s ion . Il a p p a r a î t q u e 

le r e q u é r a n t d e m a n d a la r e s t i t u t i o n d e la m o n t r e . F i x é e a u 29 a o û t 1994, 

l ' aud ience d ' a p p e l du t c e p e n d a n t ê t r e r e p o r t é e , l ' a s s igna t ion n ' a y a n t pu 

ê t r e not i f iée à E .W. 

19. Le 25 j anv ie r 1995, la c o m m i s s i o n d e r ecou r s de la D i r e c t i o n 

r ég iona le d e s finances (Finanzlandesdirektion) de S a l z b o u r g , a p r è s avoir 

t e n u a u d i e n c e , accuei l l i t en p a r t i e le r e cou r s d 'E .W. et le r e j e t a p o u r le 

s u r p l u s . Elle con f i rma q u e l ' i n t é re s sé é t a i t c o u p a b l e de s ' ê t r e s o u s t r a i t 

au p a i e m e n t de d ro i t s à l ' i m p o r t a t i o n , m a i s r édu i s i t l ' a m e n d e . D ' a p r è s 

les d i spos i t ions p e r t i n e n t e s de la loi p o r t a n t r é p r e s s i o n des in f rac t ions 

fiscales (Finanzstrafgesetz), la F é d é r a t i o n a c q u i e r t la p r o p r i é t é des ob je t s 

conf i squés d è s l ' i n s t an t où l ' o r d o n n a n c e d e conf i sca t ion d e v i e n t 

déf in i t ive , les d ro i t s éven tue l s des t i e r s é t a n t r é p u t é s é t e i n t s . La décis ion 

fut not i f iée à E.W. et au r e q u é r a n t le 7 m a r s 1996. 

C. La p r o c é d u r e e n r e s p o n s a b i l i t é m a t é r i e l l e 

20. Le 18 m a r s 1994, le b u r e a u d e d o u a n e p r inc ipa l (Hauptzollamt) d e 

Sa l zbourg , s t a t u a n t d a n s le c a d r e d ' u n e p r o c é d u r e d i t e en r e sponsab i l i t é 

object ive (Sachhaftungsverfahren), o r d o n n a la saisie d e la m o n t r e en g a r a n t i e 

d u p a i e m e n t d e s d r o i t s à l ' i m p o r t a t i o n a u q u e l E .W. s ' é t a i t s o u s t r a i t . 

2 1 . Le 28 j u i n 1995, il r end i t une déc is ion p r é l i m i n a i r e 

(Berufungsvorentscheidung) su r le r e cou r s fo rmé p a r le r e q u é r a n t . Le 

20 juil let 1995, ce d e r n i e r inv i ta la D i r e c t i o n r é g i o n a l e des f inances de 

Sa l zbourg à s t a t u e r su r son r e c o u r s . 

22. Le 28 avril 1997, la D i r ec t i on r ég iona l e des finances de S a l z b o u r g 

a n n u l a la déc is ion du 18 m a r s 1994. Elle c o n s t a t a n o t a m m e n t q u e la 

m o n t r e l i t ig ieuse avai t dé j à é té sais ie p a r le b u r e a u de d o u a n e de 

S a l z b o u r g le 19 février 1990 afin d ' a s s u r e r son é v e n t u e l l e conf isca t ion 

d a n s le c o n t e x t e des p o u r s u i t e s p é n a l e s i n t e n t é e s c o n t r e E .W. et c o n t r e 

le r e q u é r a n t . La m o n t r e é t a i t p a r la su i t e r e s t é e sous la g a r d e d u b u r e a u 

de d o u a n e . P a r c o n s é q u e n t , il n 'y avai t pas lieu de la sa is i r à n o u v e a u d a n s 
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le c o n t e x t e d ' u n e p r o c é d u r e en r e s p o n s a b i l i t é object ive. La décis ion fut 
not i f iée au r e q u é r a n t le 21 m a i 1997. 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. La C o n s t i t u t i o n f é d é r a l e 

23. Selon l ' a r t ic le 130 de la C o n s t i t u t i o n fédéra le (Bundes-

Verfassungsgesetz), la C o u r a d m i n i s t r a t i v e conna î t n o t a m m e n t d e s 

r e q u ê t e s (Beschwerden) qu i a l l è g u e n t un m a n q u e m e n t de l ' a u t o r i t é 

c o m p é t e n t e à son ob l iga t ion de déc ide r . 

24. L a C o n s t i t u t i o n fédéra le c o m p o r t e p a r a i l l eu r s un a r t i c l e 132, d o n t 

la p a r t i e p e r t i n e n t e en l ' espèce est a insi l ibel lée : 

«Une action en manquement des autorités administratives (...) à leur obligation de 
décider peut être introduite par toute personne que sa qualité de partie à une procédure 
administrative habilite à faire respecter ladite obligation en justice. Une action en 
manquement à l'obligation de décider est irrecevable dans le cadre d'une procédure 
pénale administrative, sauf les cas de constitution de partie civile et de poursuites 
motivées par des infractions fiscales.» 

B. La lo i g é n é r a l e s u r la p r o c é d u r e a d m i n i s t r a t i v e 

25. L ' a r t i c l e 73 de la loi g é n é r a l e s u r la p r o c é d u r e a d m i n i s t r a t i v e 
(Allgemeines Verwaltungsverfahrensgesetz) t r a i t e de l 'ob l iga t ion d e déc ide r des 
a u t o r i t é s a d m i n i s t r a t i v e s . Sa p a r t i e p e r t i n e n t e en l ' espèce est a ins i 
l ibel lée : 

« 1. Sauf disposition réglementaire contraire, les autorités doivent statuer sans délai 
inutile et au plus tard six mois après leur saisine sur les demandes (...) et recours qui 
leur sont soumis. 

2. Si la décision ne lui est pas notifiée dans ledit délai, le demandeur peut, sur 
requête écrite, obtenir un transfert de compétence au profil de l'autorité supérieure. 
(...)» 

D a n s les p r o c é d u r e s e n g a g é e s a u t i t r e d e la loi p o r t a n t r é p r e s s i o n d e s 
in f rac t ions fiscales, u n e d e m a n d e de t r a n s f e r t de c o m p é t e n c e à l ' au to r i t é 
s u p é r i e u r e est exc lue . 

C. La lo i s u r la C o u r a d m i n i s t r a t i v e 

26. Les d i spos i t ions p e r t i n e n t e s de la loi s u r la C o u r a d m i n i s t r a t i v e 

(Verwaltungsgerichtshqfsgesetz) r e la t ives a u x ac t ions en m a n q u e m e n t de 

l ' a d m i n i s t r a t i o n à son ob l iga t ion d e d é c i d e r son t a insi l i be l l ée s : 
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Article 27 

«Une action en manquement de l'administration à son obligation de décider ne peut 
être introduite au titre de l'article 132 de la Constitution fédérale que lorsque la plus 
haute autorité à laquelle une demande peut être adressée dans le cadre d'une procédure 
administrative, soit par la voie d'un recours, soit par la voie d'une demande de transfert 
de compétence (...), a été saisie par une partie et n'a pas statué sur la question dans un 
délai de six mois. (...) » 

Article 36 

«2. Lorsqu'est introduite sur le fondement de l'article 132 de la Constitution 
fédérale une action en manquement de l'administration à son obligation de décider, 
l'autorité compétente doit se voir enjoindre de statuer dans un délai de trois mois et, 
soit de produire devant la cour administrative une copie de sa décision, soit d'indiquer 
pourquoi elle estime ne pas avoir manqué à son obligation de décider. Ledit délai peut 
être prorogé une fois si l'autorité administrative est en mesure de démontrer qu'il existe 
des raisons pertinentes la mettant dans l'impossibilité de statuer dans le délai prescrit. 
Si une décision intervient dans ledit délai, la procédure relative à l'action en 
manquement de l'administration à son obligation de décider doit être suspendue.» 

Article 42 

« 1. Sauf disposition contraire de la présente loi fédérale, la cour administrative rend 

un arrêt dans tous les cas. 

(...) 

4. En ce qui concerne les demandes au titre de l'article 132 de la Constitution 
fédérale, la cour administrative peut, dans un premier temps, limiter son arrêt à une 
décision sur des points de droit particuliers et enjoindre à l'autorité de prendre, dans 
un délai déterminé qui ne doit pas excéder huit semaines, une décision compatible 
avec les points de droit ainsi tranchés. Si la cour administrative n'use pas de cette 
possibilité ou que l'autorité en cause n'obtempère pas, la cour administrative statue 
sur le fond de l'action en manquement de l'administration à son obligation de décider; 
elle jouit pour ce faire du même pouvoir discrétionnaire que l'autorité administrative 
concernée. » 

27. D ' a p r è s u n a r r ê t r e n d u p a r la C o u r c o n s t i t u t i o n n e l l e le 

30 s e p t e m b r e 1989 (publ ié d a n s le Recueil officiel, VfSlg 12167/89) , la C o u r 

a d m i n i s t r a t i v e p e u t é g a l e m e n t ê t r e sa is ie , su r le f o n d e m e n t de l ' a r t ic le 132 

de la C o n s t i t u t i o n f édé ra le c o m b i n é avec l ' a r t ic le 27 de la loi s u r la C o u r 

a d m i n i s t r a t i v e , d ' u n e ac t ion en m a n q u e m e n t de l ' a d m i n i s t r a t i o n à son 

ob l iga t ion d e d é c i d e r l o r s q u ' u n e a u t o r i t é de p r e m i è r e i n s t a n c e est r e s t é e 

en d é f a u t d e s t a t u e r d a n s le dé l a i légal d e six mo i s , à c o n d i t i o n q u ' a u c u n 

a u t r e r e c o u r s ( te l le u n e d e m a n d e de t r a n s f e r t de c o m p é t e n c e ) ne puisse 

ê t r e fo rmé c o n t r e le m a n q u e m e n t à l ' ob l iga t ion d e déc ide r . 

28 . D ' a p r è s les d o n n é e s s t a t i s t i q u e s fourn ies p a r le G o u v e r n e m e n t , la 

C o u r a d m i n i s t r a t i v e a c o n n u , e n t r e le 1 e r j a n v i e r 1998 e t le 31 d é c e m b r e 

1999, d ' u n t o t a l de 825 r e q u ê t e s en m a n q u e m e n t d e l ' a d m i n i s t r a t i o n à son 

ob l iga t ion de déc ide r . 
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29. D a n s 67,2 % de ces cas (555 s u r 825) , la p r o c é d u r e a eu p o u r 

r é s u l t a t q u e l ' a u t o r i t é a d m i n i s t r a t i v e c o n c e r n é e a r e n d u u n e déc i s ion 

d a n s u n dé la i d e q u a t r e mois à c o m p t e r de la sa i s ine de la C o u r 

a d m i n i s t r a t i v e . Il a fallu à celle-ci un mois env i ron en m o y e n n e p o u r 

en jo ind re à l ' a u t o r i t é c o n c e r n é e de s t a t u e r d a n s un déla i de t rois mois 

(a r t ic le 36 § 2 de la loi sur la C o u r a d m i n i s t r a t i v e ) . D a n s t ous ces cas , il a 

é t é mis fin à la p r o c é d u r e d e v a n t la C o u r a d m i n i s t r a t i v e au mot i f soit q u e 

le r e q u é r a n t avai t o b t e n u sa t i s fac t ion (515 cas su r les 825) , soit q u e , a y a n t 

a t t e i n t son b u t , il s ' é ta i t dés i s t é d e son ac t i on (40 cas s u r les 825) . 

D a n s 6,7 % des cas (55 su r 825) , l ' a u t o r i t é d é f e n d e r e s s e ne s 'est pas 

c o n f o r m é e à l ' o r d o n n a n c e d e la C o u r a d m i n i s t r a t i v e , qu i , en c o n s é q u e n c e , 

a dû s t a t u e r e l l e - m ê m e sur le fond, en v e r t u de l ' a r t ic le 42 § 4 de la loi su r la 

C o u r a d m i n i s t r a t i v e . Il lui a fallu e n m o y e n n e d e u x a n s et p r a t i q u e m e n t 

t ro is mois p o u r r e n d r e les déc i s ions en q u e s t i o n . 

Q u a n t aux 26,1 % des cas r e s t a n t s (215 su r 825) , la C o u r a d m i n i s t r a t i v e 

les a r e j e t é s p o u r dé fau t de c o m p é t e n c e ou p o u r d ' a u t r e s mot i fs 

d ' i r r ecevab i l i t é . 

E N D R O I T 

S U R L ' E X C E P T I O N P R É L I M I N A I R E D U G O U V E R N E M E N T 

30. Le G o u v e r n e m e n t s o u t i e n t q u e le r e q u é r a n t est r e s t é en d é f a u t 

d ' é p u i s e r les voies de r e c o u r s i n t e r n e s au sens de l ' a r t ic le 35 § 1 de la 

C o n v e n t i o n , d o n t la p a r t i e p e r t i n e n t e en l ' espèce est a insi l ibellée : 

«La Cour ne peut être saisie qu'après l'épuisement des voies de recours internes, tel 
qu'il est entendu selon les principes de droit international généralement reconnus (...) » 

Le G o u v e r n e m e n t cons idè re q u e le r e q u é r a n t a u r a i t dû , sur le 

f o n d e m e n t de l ' a r t ic le 132 de la C o n s t i t u t i o n f édé ra l e , sa is i r la C o u r 

a d m i n i s t r a t i v e d ' u n e ac t ion en m a n q u e m e n t de l ' a d m i n i s t r a t i o n à son 

ob l iga t ion de d é c i d e r . E n p a r t i c u l i e r , l ' i n t é r e s sé a u r a i t dû i n t e n t e r pa r e i l 

r e c o u r s c o n t r e le n o n - r e s p e c t p a r le b u r e a u de d o u a n e de S a l z b o u r g de son 

ob l iga t ion de s t a t u e r d a n s les six mois su r la d e m a n d e de r e s t i t u t i o n de la 

m o n t r e f o r m é e le 13 avri l 1990, d e m ê m e q u e c o n t r e le n o n - r e s p e c t p a r la 

D i r e c t i o n r ég iona l e des finances de S a l z b o u r g d e son ob l iga t ion de s t a t u e r 

d a n s le m ê m e dé la i su r l ' appe l i n t e r j e t é c o n t r e la déc i s ion du 18 m a r s 

1994. 

3 1 . Le G o u v e r n e m e n t a r g u ë q u e la déc is ion r e n d u e p a r la C o u r d a n s 

l 'affaire Tomé Mota c. Portugal ( d é c ) , n" 32082 /96 , C E D H 1999-IX, 

c o r r o b o r e son avis se lon l eque l u n e r e q u ê t e d i r igée c o n t r e le s i lence de 

l ' a d m i n i s t r a t i o n c o n s t i t u a i t un r e c o u r s effectif. Il observe e n p a r t i c u l i e r 

q u e les a u t o r i t é s a d m i n i s t r a t i v e s on t l 'ob l iga t ion de s t a t u e r d a n s u n dé la i 
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de six mois su r t o u t e d e m a n d e qu i l e u r est p r é s e n t é e . D a n s les p r o c é d u r e s 

i n t e n t é e s au t i t r e de la loi p o r t a n t r é p r e s s i o n des inf rac t ions f iscales , où 

a u c u n a u t r e r e c o u r s , te l le u n e d e m a n d e d e t r a n s f e r t d e c o m p é t e n c e , ne 

p e u t ê t r e i n t r o d u i t c o n t r e le m a n q u e m e n t à l 'ob l iga t ion de déc ide r d a n s 

le dé la i g é n é r a l de six mois , la p a r t i e c o n c e r n é e p e u t , s u r le f o n d e m e n t de 

l ' a r t ic le 132 d e la C o n s t i t u t i o n f édé ra l e , sa is i r d i r e c t e m e n t la C o u r 

a d m i n i s t r a t i v e d ' u n e ac t ion d i r i gée c o n t r e le s i lence d e l ' a d m i n i s t r a t i o n . 

Le G o u v e r n e m e n t sou l igne p a r a i l l eu r s q u e ledit r e c o u r s se p r ê t e 

p a r t i c u l i è r e m e n t b ien à l ' a ccé l é ra t ion d e la p r o c é d u r e , pu i squ ' i l vise à 

faire a d o p t e r u n e décis ion . D a n s le mois de sa sa i s ine , la C o u r 

a d m i n i s t r a t i v e enjoint à l ' au to r i t é c o m p é t e n t e d e s t a t u e r d a n s un dé la i 

m a x i m u m de t ro is moi s . D a n s la g r a n d e m a j o r i t é d e s cas , les a u t o r i t é s 

a d m i n i s t r a t i v e s se c o n f o r m e n t à c e t t e in jonct ion . D è s lors , le r e cou r s en 

q u e s t i o n offre un d e g r é suff isant d 'effect ivi té . 

32. Le r e q u é r a n t c o m b a t l ' analyse du G o u v e r n e m e n t . Il a f f i rme 

n o t a m m e n t q u ' e n l ' e spèce d e s r e t a r d s c o n s i d é r a b l e s on t é t é c a u s é s p a r le 

b u r e a u de d o u a n e de S a l z b o u r g , c ' e s t -à -d i re p a r l ' a u t o r i t é d e p r e m i è r e 

i n s t a n c e . Il s o u t i e n t q u ' e n v e r t u d e l ' a r t ic le 132 de la C o n s t i t u t i o n 

fédéra le c o m b i n é avec l ' a r t ic le 27 d e la loi su r la C o u r a d m i n i s t r a t i v e , 

u n e ac t ion d i r i g é e c o n t r e le s i lence d e l ' a d m i n i s t r a t i o n ne p e u t ê t r e 

i n t e n t é e q u e là ou 1 '«autor i té la p lus é l e v é e » est r e s t é e en dé fau t de 

déc ide r . Il ne lui a u r a i t d o n c p a s é té poss ible d ' e x e r c e r ce r e c o u r s . 

3 3 . La C o u r r a p p e l l e q u ' e n m a t i è r e d ' é p u i s e m e n t des voies de r e c o u r s 

i n t e r n e s la c h a r g e de la p r e u v e est r é p a r t i e . Il i n co mb e au g o u v e r n e m e n t 

exc ipan t d u n o n - é p u i s e m e n t d e conva inc re la C o u r q u e le r ecour s visé é t a i t 

effectif et d i spon ib le , t a n t en t h é o r i e q u ' e n p r a t i q u e , à l ' époque des fai ts , 

qu ' i l é t a i t access ib le et suscep t ib le d'offrir au r e q u é r a n t le r e d r e s s e m e n t 

de ses griefs et qu ' i l p r é s e n t a i t des pe r spec t i ve s r a i s o n n a b l e s de succès . 

U n e fois ce la d é m o n t r é , il r ev i en t e n r e v a n c h e a u r e q u é r a n t d ' é t a b l i r soit 

q u e le r e cou r s évoqué p a r le G o u v e r n e m e n t a de fait é t é emp loyé , soit q u e , 

p o u r u n e r a i son q u e l c o n q u e , il n ' é t a i t ni a d é q u a t ni effectif c o m p t e t e n u 

des faits de la c a u s e , soit e n c o r e q u e , en r a i son de c i r c o n s t a n c e s 

p a r t i c u l i è r e s , il n ' ava i t pas à ê t r e exe r cé ( a r r ê t Akdivar et autres c. Turquie 

d u 16 s e p t e m b r e 1996, Recueil des arrêts et décisions 1996-tV, p. 1211, § 6 8 ) . 

34. D a n s sa déc is ion su r la recevabi l i t é du 16 m a r s 1999, la C o u r ava i t 

r e j e t é l ' a r g u m e n t du G o u v e r n e m e n t . Elle s ' é ta i t e s s e n t i e l l e m e n t a p p u y é e 

p o u r ce faire su r la j u r i s p r u d e n c e d e la C o m m i s s i o n . Cel le-ci cons idé r a i t 

q u e l o r s q u ' é t a i e n t i nvoquées à p ropos d ' u n e r e q u ê t e r e la t ive à la d u r é e 

d ' u n e p r o c é d u r e des m e s u r e s d ' a c c é l é r a t i o n de l ' i n s t ance c e n s é e s avoir 

é t é access ib les a u r e q u é r a n t ces m e s u r e s d e v a i e n t ê t r e e x a m i n é e s d a n s le 

c o n t e x t e du b ien-fondé de la r e q u ê t e p lu tô t q u e d a n s celui de l ' é p u i s e m e n t 

des voies de r ecou r s i n t e r n e s (Moreira de Azevedo c. Portugal, r e q u ê t e 

n° 11296/84, déc is ion d e la C o m m i s s i o n d u 14 avri l 1988, Déc i s ions e t 

r a p p o r t s 56, p . 126, et les r é f é r ences qu i y sont c i t ée s ) . 
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D a n s l ' in terval le , toutefois , la C o u r a j u g é d a n s sa décis ion Tomé Mota 

préc i t ée q u ' u n e d e m a n d e d ' accé lé ra t ion d e la p r o c é d u r e fo rmée a u t i t r e 

des a r t ic les 108 et 109 du code de p r o c é d u r e péna l e po r tuga i s cons t i tua i t un 

recours effectif aux fins de l 'ar t icle 35 § 1 de la Conven t ion . Dès lors qu ' i l 

ex is te u n c e r t a i n n o m b r e de po in t s c o m m u n s e n t r e ledit r ecour s et celui 

évoqué d a n s la p r é s e n t e espèce , la C o u r e s t i m e devoir r é e x a m i n e r la 

q u e s t i o n de savoir si une ac t ion con t r e le si lence d e l ' a d m i n i s t r a t i o n 

i n t r o d u i t e a u t i t r e d e l 'ar t icle 132 d e la C o n s t i t u t i o n fédéra le a u t r i c h i e n n e 

vau t r ecours effectif. 

35 . La C o u r n o t e q u e le d ro i t p o r t u g a i s prévoi t des dé la i s m a x i m u m s 

p o u r c h a q u e p h a s e d e la p r o c é d u r e p é n a l e . Si ces dé la i s ne sont p a s 

r e s p e c t é s , la p e r s o n n e c o n c e r n é e p e u t i n t r o d u i r e u n e d e m a n d e 

d ' a c c é l é r a t i o n d e la p r o c é d u r e q u i , si elle est accuei l l ie , p e u t d é b o u c h e r 

n o t a m m e n t s u r u n e déc is ion f ixant u n dé la i d a n s l eque l le t r i b u n a l ou le 

p r o c u r e u r , se lon le cas , doi t p r e n d r e u n e m e s u r e p r o c é d u r a l e d é t e r m i n é e , 

te l le la c l ô t u r e d e l ' e n q u ê t e ou la f ixat ion d ' u n e d a t e p o u r l ' a u d i e n c e . 

C o m p t e t e n u d u c a r a c t è r e i m p é r a t i f des dé la i s d a n s l e sque l s les a u t o r i t é s 

do iven t s t a t u e r sur les d e m a n d e s d ' a c c é l é r a t i o n de la p r o c é d u r e , 

l ' u t i l i sa t ion de ce r e c o u r s ne c o n t r i b u e pas en soi à a l l onge r la p r o c é d u r e . 

36. D e m a n i è r e a n a l o g u e , le d ro i t a u t r i c h i e n prévoi t , d a n s le d o m a i n e 

de la p r o c é d u r e a d m i n i s t r a t i v e , q u e l ' a u t o r i t é c o m p é t e n t e a l 'ob l iga t ion , 

s au f d i spos i t ion c o n t r a i r e , de s t a t u e r d a n s les six mois su r t o u t e d e m a n d e 

qu i lui est p r é s e n t é e . E n cas de non - r e spec t de ce dé la i , la p a r t i e c o n c e r n é e 

p e u t - d a n s u n e affaire te l le la p r é s e n t e , où est exc lue la poss ibi l i té d e 

sol l ic i ter u n t r a n s f e r t d e c o m p é t e n c e au profi t de l ' au to r i t é s u p é r i e u r e -

sa is i r la C o u r a d m i n i s t r a t i v e d ' u n e r e q u ê t e a u t i t r e d e l ' a r t ic le 132 de la 

C o n s t i t u t i o n f édé ra l e . Si la C o u r a d m i n i s t r a t i v e r e t i e n t la r e q u ê t e , elle 

enjo in t à l ' a u t o r i t é c o m p é t e n t e de s t a t u e r d a n s u n dé la i de t rois mois , 

qu i ne p e u t ê t r e p r o r o g é q u ' u n e seu le fois. 

37. La C o u r note pa r a i l leurs l ' in format ion fournie p a r le G o u v e r n e m e n t 

et n o n c o n t e s t é e p a r le r e q u é r a n t selon laque l le , d a n s la g r a n d e ma jo r i t é des 

cas , l ' i n t roduc t ion d ' u n e r e q u ê t e au t i t re d e l 'ar t icle 132 de la C o n s t i t u t i o n 

fédéra le ne p rovoque pas un a l l o n g e m e n t de la p r o c é d u r e , d a n s la m e s u r e où 

il ne faut h a b i t u e l l e m e n t pas plus d ' un mois à la C o u r a d m i n i s t r a t i v e p o u r 

é m e t t r e son injonct ion. D a n s 67,2 % des cas ayan t é té e x a m i n é s en 1998 et 

1999, les r e q u ê t e s ont é té c o u r o n n é e s de succès , c 'es t -à-dire q u e les au to r i t é s 

mi ses en cause se sont con fo rmées a u x injonct ions p rononcées . Ainsi , d a n s 

les q u a t r e mois d e l ' in t roduc t ion de leurs ac t ions au t i t re de l 'ar t icle 132 de la 

C o n s t i t u t i o n fédéra le , les d e m a n d e u r s ont o b t e n u la décision soll icitée. D a n s 

6,7 % des cas s e u l e m e n t l ' au to r i t é conce rnée ne s'est pas conformée à 

l ' injonction émise , ce qu i a a m e n é la C o u r a d m i n i s t r a t i v e à se p r o n o n c e r 

e l l e - m ê m e sur le fond, m e t t a n t en m o y e n n e d e u x ans et p r a t i q u e m e n t t rois 

mo i s p o u r ce faire. Les 26,1 % r e s t a n t s des cas on t é té é c a r t é s p o u r d ivers 

moti fs d ' i r recevabi l i té ( p a r a g r a p h e 29 c i -dessus) . 
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38 . La C o u r c o n s i d è r e qu ' i l n ' ex i s t e pas de d i f férences f o n d a m e n t a l e s 

p r o p r e s à d i s t i n g u e r la r e q u ê t e au t i t r e de l ' a r t ic le 132 d e la C o n s t i t u t i o n 

fédéra le a u t r i c h i e n n e , qu i fait l 'objet de la p r é s e n t e e spèce , du r e c o u r s qu i 

é t a i t en c a u s e d a n s l 'affaire Tomé Mota p r é c i t é e . D è s lors q u ' e n dro i t 

a u t r i c h i e n les a u t o r i t é s a d m i n i s t r a t i v e s ont d ' u n e m a n i è r e g é n é r a l e 

l 'obl igat ion de s t a t u e r d a n s les six mois su r les d e m a n d e s qu i l eu r sont 

a d r e s s é e s , et eu é g a r d a u fait q u e l ' i n t roduc t ion d ' u n e r e q u ê t e a u t i t r e de 

l ' a r t ic le 132 de la C o n s t i t u t i o n fédéra le n e condu i t p a s n o r m a l e m e n t à 

a l longer la p r o c é d u r e , la C o u r conc lu t q u e pa re i l l e r e q u ê t e c o n s t i t u e u n 

r e c o u r s effectif p o u r d é n o n c e r la d u r é e d ' u n e p r o c é d u r e . 

39. Le r e q u é r a n t sou t i en t toutefois q u e ce recours n 'es t ouver t que 

con t r e le si lence de 1 '«autori té la p lus é levée» et qu ' i l ne pouvai t donc 

l ' exercer s ' ag issant des r e t a r d s causés pa r l ' au to r i t é de p r e m i è r e in s t ance 

en l 'espèce. A cet éga rd , la C o u r relève q u e le G o u v e r n e m e n t a p rodu i t 

c e r t a ines décis ions de la C o u r cons t i tu t ionne l l e d ' ap rè s lesquel les une 

r e q u ê t e au t i t r e d e l 'ar t icle 132 de la C o n s t i t u t i o n fédéra le peu t é g a l e m e n t 

ê t r e i n t rodu i t e c o n t r e le s i lence d ' u n e a u t o r i t é de p r e m i è r e ins tance lorsque 

— c 'é ta i t le cas en l 'espèce - u n e d e m a n d e de t r ans fe r t de c o m p é t e n c e au t i t r e 

de l 'ar t icle 73 de la loi g é n é r a l e sur la p r o c é d u r e a d m i n i s t r a t i v e est exclue 

( p a r a g r a p h e 27 c i -dessus) . Le r e q u é r a n t n ' a pour sa p a r t p rodu i t a u c u n e 

décision é t a y a n t sa thèse . La C o u r cons idè re donc q u e le r ecours l i t igieux 

é ta i t accessible à l ' in té ressé . P a r a i l leurs , r ien ne s emble a t t e s t e r 

l 'exis tence d e c i rcons tances qu i a u r a i e n t pu d i spense r M. Basic d e l ' exercer . 

40 . En r é s u m é , le r e q u é r a n t a u r a i t dû i n t r o d u i r e u n e r e q u ê t e a u t i t r e 

de l 'a r t ic le 132 de la C o n s t i t u t i o n f édé ra l e . O r à a u c u n m o m e n t de la 

p r o c é d u r e il n ' a exe r cé ce r e c o u r s , et il es t d o n c r e s t é en dé fau t de 

d o n n e r a u x a u t o r i t é s i n t e r n e s la poss ibi l i té q u e l ' a r t ic le 35 § 1 d e la 

C o n v e n t i o n e n t e n d offrir a u x E t a t s c o n t r a c t a n t s , à savoir celle de 

p r é v e n i r ou r e d r e s s e r la v io la t ion a l l é g u é e ( a r r ê t Cardot c. France du 

19 m a r s 1991, sér ie A n" 200, p . 19, § 36) . P a r c o n s é q u e n t , l ' excep t ion de 

n o n - é p u i s e m e n t des voies d e r ecou r s i n t e r n e s est fondée . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

Dit q u e fau te d ' é p u i s e m e n t des voies d e r ecou r s i n t e r n e s elle ne p e u t 

c o n n a î t r e du fond de l 'affaire. 

Fa i t en ang la i s , puis c o m m u n i q u é p a r écri t le 30 janv ie r 2 0 0 1 , en 

app l i ca t ion de l ' a r t ic le 77 §§ 2 et 3 d u r è g l e m e n t . 

S. DOLLÉ 

G r e f fière 
J . -P . C O S T A 

P r é s i d e n t 





V A U D E L L E c. F R A N C E 

(Requête n" 35683/97) 

TROISIÈME SECTION 

ARRÊT DU 30 JANVIER 2001 1 

1. Texte français original. 





ARRÊT VAUDELLE c. FRANCE 217 

SOMMAIRE 1 

Condamnation d'un majeur placé sous curatelle en l 'absence de toute 
information de son curateur 

Article 6 §§ 1 et 3 a) 

Procès équitable - Procédure pénale - Droits de la défense - Se défendre avec l'assistance d'un 
défenseur - Condamnation d'un majeur placé sous curatelle en l'absence de toute information de 
son curateur - Importance de la comparution personnelle du prévenu - Garanties spéciales de 
procédure pour protéger ceux qui ne sont pas entièrement capables d'agir pour leur propre compte 
- Obligation positive -Jouissance effective des droits garantis - Droit à la liberté - Enjeu plus 
grave d'une procédure pénale par rapport à une procédure civile - Exigences d'une bonne 
administration de la justice - Obligations pesant sur les autorités nationales d'accomplir des 
diligences supplémentaires 

* 

En mars 1995, le requérant fut placé sous curatelle à la suite d'un jugement par 
lequel le juge des tutelles constata qu'en raison de l 'altération de ses facultés 
mentales il devait être représenté et assisté dans les actes de la vie civile. Son fils 
fut désigné comme curateur. Les autorités judiciaires en furent informées. Un 
mois auparavant, une plainte avait été déposée contre le requérant pour 
at touchements sexuels sur mineurs. Il ne répondit pas à deux convocations qui lui 
avaient été adressées et par lesquelles il lui était demandé, à l'instigation du 
parquet, de se soumettre à un examen psychiatrique. Il ne se présenta pas non 
plus à l'audience fixée par le tribunal correctionnel et ce bien qu'ayant accusé 
réception de la convocation qui lui avait été adressée personnellement. Il ne 
fut pas représenté à l'audience. Le tribunal, par jugement réputé contradictoire, 
le déclara coupable d 'atteintes sexuelles avec violence, contrainte, menace et 
surprise sur des mineurs âgés de moins de quinze ans et le condamna à une 
peine de douze mois d 'emprisonnement dont huit avec sursis probatoire et mise à 
l'épreuve pendant dix-huit mois, ainsi qu 'à des dommages et intérêts ; le jugement 
lui fut notifié ul tér ieurement puis le requérant , qui n'interjeta pas appel, purgea 
sa peine d 'emprisonnement. Son curateur affirma alors n'avoir été informé de 
l 'arrestation et de la condamnation que le jour où le requérant commença à 
exécuter sa peine, toutes les convocations ayant été directement et uniquement 
communiquées à ce dernier. Le curateur s'adressa sans succès au parquet pour 
déplorer cet état de fait, est imant que le requérant n'avait pas été en mesure 
d'assurer sa propre défense et que lui-même aurait dû être mis au courant des 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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événements de la procédure afin d'organiser la défense de son père. Le juge des 
tutelles vers lequel il s'était également tourné précisa que le régime de curatelle 
sous lequel avait été placé le requérant était un régime de simple assistance, ne 
comportant pas l'obligation d'aviser le curateur de la procédure pénale dirigée 
contre la personne placée sous curatelle. 

Article 6 §§ 1 et 3 a) : les infractions dont le requérant était accusé revêtaient une 
particulière gravité puisqu'il s'agissait d 'at teintes sexuelles sur mineurs. Un 
examen psychiatrique aurait été nécessaire mais le requérant s'est soustrait à 
deux convocations. Il était passible d'une peine de prison ferme, ce qui 
démontrai t l ' importance de l'enjeu de la procédure. Les autorités judiciaires 
concernées avaient connaissance du placement en curatelle du requérant . Or le 
tribunal correctionnel prononça un jugement de condamnation, réputé 
contradictoire, en l'absence du requérant et de son représentant à l 'audience, et 
sans rapport d'expertise psychiatrique. Au vu de ces cléments, le tribunal aurait dû 
veiller, avant de s tatuer , à ce que l 'équité du procès soit assurée en accomplissant 
des diligences supplémentaires. Il aurait dû assurer la comparution du prévenu en 
première instance et garantir son droit à l'assistance d'un avocat d'office. En outre, 
des garanties spéciales de procédure peuvent s'imposer pour protéger ceux qui, en 
raison de leurs troubles mentaux, ne sont pas ent ièrement capables d'agir pour 
leur propre compte. En l'espèce, le requérant étant considéré comme incapable 
d'agir seul pour son propre compte dans les actes de la vie civile, il devait l 'être 
également dans le cadre de la procédure pénale à son encontre, puisque son droit 
à la liberté se trouvait en j eu dans cette procédure. Ainsi, une procédure pénale 
aura des conséquences bien plus graves qu'une procédure civile. Un individu 
reconnu inapte à défendre ses intérêts civils et bénéficiant d'une assistance à cet 
effet devrait pouvoir disposer également d'une assistance pour se défendre contre 
une accusation pénale dirigée contre lui. En outre, la procédure a eu des 
répercussions sur le patrimoine du requérant en ce qu'il fut condamné au 
versement de dommages-intérêts . Le placement sous curatelle visant à protéger 
les droits patrimoniaux du curatclaire, aucun motif ne justifiait l'absence 
d'assistance du requérant clans le cadre de fa procédure pénale. En bref, au vu 
notamment de la gravité de l'accusation pénale dont le requérant faisait l'objet, 
une bonne administration de la justice aurait exigé que les autorités nationales 
accomplissent des diligences supplémentaires, en sommant par exemple le 
requérant à se rendre à la convocation pour subir un examen psychiatrique, ainsi 
qu'à comparaître à l'audience ou s'y faire représenter. Le requérant aurait ainsi pu 
comprendre la procédure en cours et être informé d'une manière détaillée de la 
nature et de la cause de l'accusation pesant sur lui, et l 'équité du procès devant le 
tribunal correctionnel aurait pu être assurée. 
Conclusion : violation (unanimité) . 

Article 41 : la Cour alloue au recjuérant une somme au titre du préjudice moral. 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

De Wilde, Ooms et Versyp c. Belgique, arrêt du 18 juin 1971, série A n° 12 
Ringeisen c. Autriche, arrêt du 16 juillet 1971, série A n° 13 
Winlerwerp c. Pays-Bas, arrêt du 24 octobre 1979, série A n" 33 
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Artico c. Italie, arrêt du 13 mai 1980, série A n" 37 
De Cubber c. Belgique, arrêt du 26 octobre 1984, série A n" 86 
Colozza c. Italie, arrêt du 12 février 1985, série A n" 89 
Wassink c. Pays-Bas, arrêt du 27 septembre 1990, série A n" 185-A 
F.C.B. c. Italie, arrêt du 28 août 1991, série A n" 208-B 
Megyeri c. Allemagne, arrêt du 12 mai 1992, série A n" 237-A 
T. c. Italie, arrêt du 12 octobre 1992, série A n" 245-C 
Kremzotu c. Autriche, arrêt du 21 septembre 1993, série A n" 268-B 
Les saints monastères c. Grèce, arrêt du 9 décembre 1994, série A n" 30 
Prinz c. Autriche, n" 23867/94, 8 février 2000, non publié 
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E n l 'a f fa ire V a u d e l l e c. F r a n c e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t r o i s i è m e sec t i on ) , 

s i égean t en u n e c h a m b r e c o m p o s é e de : 

M M . W . FUHRMANN,président , 

J . - P . C O S T A , 

L. L O U C A I D E S , 

P . K Û R I S , 

K . J U N G W I E R T , 

M " 1 1 ' H . S . G R È V E , 

M . M . U G R E K H E L I D Z E , 7 « ^ « , 

et de M " " ' S . D O L E É , greffière de section, 

A p r è s en avoir dé l i bé ré en c h a m b r e d u consei l les 19 s e p t e m b r e 2000 et 

9 j a n v i e r 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n° 35683/97) d i r igée 

c o n t r e la R é p u b l i q u e f rança i se et d o n t un r e s s o r t i s s a n t de cet E t a t , 

M. M a r c e l V a u d e l l e (« le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 7 a o û t 1996 en 

v e r t u de l ' anc ien a r t i c le 25 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de 

l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t a d é s i g n é son consei l . Le g o u v e r n e m e n t f rança is 

(«le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t . 

3 . Le r e q u é r a n t a l l égua i t la v io la t ion d e ses d ro i t s de la dé fense d a n s le 

c a d r e de la p r o c é d u r e p é n a l e d i r igée c o n t r e lui . 

4. La r e q u ê t e a é t é t r a n s m i s e à la C o u r le 1™ n o v e m b r e 1998, d a t e 

d ' e n t r é e en v i g u e u r d u Pro toco le n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 

dud i t P ro toco l e ) . 

5. La r e q u ê t e a é t é a t t r i b u é e à la t r o i s i è m e sec t ion de la C o u r 

(a r t ic le 52 § 1 d u r è g l e m e n t ) . Au sein de celle-ci , la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (a r t ic le 27 § 1 d e la C o n v e n t i o n ) a é t é c o n s t i t u é e 

c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du r è g l e m e n t . 

6. P a r u n e déc is ion d u 23 ma i 2000, la c h a m b r e a d é c l a r é la r e q u ê t e 

p a r t i e l l e m e n t r e c e v a b l e ' . 

7. U n e a u d i e n c e s 'est d é r o u l é e en pub l i c au Pa la i s des D r o i t s de 

l ' H o m m e , à S t r a s b o u r g , le 19 s e p t e m b r e 2000 (a r t i c le 59 § 2 d u 

r è g l e m e n t ) . 

1. Noie du greffe : la décision de la Cour esl disponible au greffe. 
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O n t c o m p a r u : 

pour le Gouvernement 

M m e M . D U B R O C A R D , sous -d i rec t r i ce d e s d ro i t s de l ' h o m m e 

à la d i r ec t ion des affaires j u r i d i q u e s du m i n i s t è r e 

des Affaires é t r a n g è r e s , agent, 

M . G. B I T T I , m e m b r e du b u r e a u des d ro i t s de l ' h o m m e 

d u service des Affaires e u r o p é e n n e s 

e t i n t e r n a t i o n a l e s , m i n i s t è r e de la J u s t i c e , conseil ; 

pour le requérant 

M e H . F A R O E , avoca te au Conse i l d ' E t a t 

et à la C o u r de ca s sa t ion , conseil. 

La C o u r a e n t e n d u en l eu rs d é c l a r a t i o n s , a ins i q u ' e n l eu r s r é p o n s e s à 
ses q u e s t i o n s , M'' F a r g e et M " " ' D u b r o c a r d . 

EN FAIT 

I. LES C I R C O N S T A N C E S DE L ' E S P È C E 

8. P a r u n e o r d o n n a n c e du juge des t u t e l l e s du X V F a r r o n d i s s e m e n t de 

Pa r i s en d a t e du 7 n o v e m b r e 1994, le r e q u é r a n t fut p lacé sous m a n d a t 

spécia l d e son fils. L ' o r d o n n a n c e préc i sa i t q u e ce m a n d a t spécia l 

r ecev ra i t effet j u s q u ' a u j u g e m e n t à i n t e r v e n i r s u r l ' éven tue l l e o u v e r t u r e 

d ' u n e m e s u r e de t u t e l l e ou de c u r a t e l l e . L ' o r d o n n a n c e conféra i t au 

m a n d a t a i r e le pouvoi r n o t a m m e n t de : 

« (...) recevoir tous courriers adressés à la personne protégée, à titre administratif ou 

patrimonial, même en la forme recommandée à charge pour le mandataire spécial de lui 

remettre son courrier personnel dans les 48 heures (...) » 

9. Le 16 février 1995, u n e p l a i n t e fut d é p o s é e c o n t r e le r e q u é r a n t p o u r 

avoir à p l u s i e u r s r ep r i s e s c o m m i s des a t t o u c h e m e n t s s exue l s sur m i n e u r s . 

10. E n t e n d u le 20 février 1995 p a r la g e n d a r m e r i e , il r e c o n n u t en 

p a r t i e les faits. Le p rocès -ve rba l d ' e n q u ê t e m e n t i o n n a i t q u e le r e q u é r a n t 

é t a i t sous m a n d a t spécia l de son fils, domic i l ié à Pa r i s , et faisai t é t a t de 

l ' o r d o n n a n c e du j u g e des t u t e l l e s d u X V F a r r o n d i s s e m e n t de Pa r i s d u 

7 n o v e m b r e 1994. 

11. P a r un j u g e m e n t du f m a r s 1995, le juge des t u t e l l e s , a p p e l é à 

s t a t u e r su r la m e s u r e de c u r a t e l l e du r e q u é r a n t , d é c i d a de su r seo i r à 

s t a t u e r en r a i son de la p r o c é d u r e p é n a l e o u v e r t e à l ' e n c o n t r e de celui-ci 

et c o n v o q u a e n son cab ine t le fils d u r e q u é r a n t afin de c o m p l é t e r son 

i n f o r m a t i o n . 
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12. P a r u n j u g e m e n t d u 29 m a r s 1995, le r e q u é r a n t fit l 'objet d ' u n 

p l a c e m e n t sous c u r a t e l l e p a r le j u g e des t u t e l l e s a u t r i b u n a l d ' i n s t a n c e 

du X V I ' a r r o n d i s s e m e n t de P a r i s . Son fils fut dé s igné c u r a t e u r . Le j u g e 

se r é f é ra à l 'avis écr i t é m i s p a r le p r o c u r e u r de la R é p u b l i q u e en d a t e du 

14 février 1995 c o n c l u a n t qu ' i l y avai t lieu de p l ace r le r e q u é r a n t sous 

c u r a t e l l e . Le j u g e m e n t i nd iqua i t n o t a m m e n t ce qu i sui t : 

«Vu le rapport d'expertise établi par le D r L., médecin spécialiste inscrit sur la liste 
établie par Monsieur le Procureur de la République, en date du 16 septembre 1994, 

Vu le certificat médical du D' M., médecin traitant, en date du 16 septembre 1994, 

Vu le procès-verbal d'audition de la personne à proléger en date du 1" février 1995, 

Vu les procès-verbaux d'audii ion de Monsieur Vaudclle Alain ci Madame X. en date 

du |" lévrier 1995, 

Vu l'avis écrit de Monsieur le Procureur de la République en date du 14 février 1995 

concluant à dire qu'il v a lieu (le placer Monsieur Vaudclle Marcel sous curatelle, 

Attendu qu'il résulte du rapport du médecin expert et des renseignements recueillis 
qu'en raison (le l'altération de ses facultés. Monsieur Marcel Vaudclle a besoin d'être 
représenté et assisté dans les actes de la vie civile; qu'il y a lieu en conséquence de le 
placer sous le régime de la curatelle (...) 

Le tribunal rappelle que le majeur protégé ne pourra, sans l'assistance de son 
curateur, faire aucun acte qui, sous le régime de la tutelle des mineurs [sic] requerrait 
une autorisation du conseil de famille, notamment il ne pourra pas, sans l'assistance de 
son curateur, procéder à des partages, recevoir des capitaux ou en faire emploi, donner 
ou prendre des biens en location, ester en justice, faire des donations (...) » 

13. Avis du j u g e m e n t p o r t a n t o u v e r t u r e de la c u r a t e l l e fut t r a n s m i s au 

p r o c u r e u r de la R é p u b l i q u e de Pa r i s . 

14. Le 30 m a r s 1995, le p a r q u e t d u t r i b u n a l d e g r a n d e i n s t a n c e de 

T o u r s o r d o n n a de s o u m e t t r e le r e q u é r a n t à un e x a m e n p s y c h i a t r i q u e . Le 

r e q u é r a n t ne r é p o n d i t à a u c u n e des d e u x convoca t ions d e l ' expe r t , 

r e s p e c t i v e m e n t p o u r le 20 avri l et le 11 m a i 1995. 

15. Le 19 oc tob re 1995, su ivan t a u d i e n c e d u m ê m e j o u r , le t r i b u n a l 

c o r r e c t i o n n e l de T o u r s d é c l a r a le r e q u é r a n t c o u p a b l e d ' a t t e i n t e s 

s exue l l e s avec v io lence , c o n t r a i n t e , m e n a c e et s u r p r i s e sur d e s m i n e u r s 

â g é s de mo ins d e q u i n z e a n s . Le t r i b u n a l s ' e x p r i m a a i n s i : 

«(...) attendu (pie les faits reprochés au prévenu sont établis tant par les pièces du 

dossier (pie par les débats; 

qu'il y a lieu de retenir sa culpabilité el de lui faire application de la loi pénale; 

attendu que les faits sont d'une particulière gravité s'agissant d'attouchements 
répétés commis sur des mineurs âgés de moins de 15 ans; que, dans ces conditions, le 
prononcé d'une peine d'emprisonnement pour partie ferme s'impose (...) » 

Le t r i b u n a l c o n d a m n a le r e q u é r a n t à douze mois d ' e m p r i s o n n e m e n t 

don t hui t avec surs is p r o b a t o i r e e t mi se à l ' ép reuve p e n d a n t d ix -hu i t 

mois , a insi q u ' à des d o m m a g e s et i n t é r ê t s . 
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16. Le t r i b u n a l re leva q u e le r e q u é r a n t ava i t é t é r é g u l i è r e m e n t ci té à 

c o m p a r a î t r e à l ' a u d i e n c e , et qu ' i l r é s u l t a i t de l ' accusé de r é c e p t i o n de la 

l e t t r e r e c o m m a n d é e envoyée p a r l ' hu i ss ie r (que le r e q u é r a n t avai t s igné le 

7 o c t o b r e 1995) qu ' i l avai t é t é t o u c h é p a r la c i t a t i on et avai t donc eu 

c o n n a i s s a n c e de la c i t a t i on à c o m p a r a î t r e d e v a n t le t r i b u n a l 

c o r r e c t i o n n e l d e T o u r s . Tou te fo i s , il ne c o m p a r a i s s a i t p a s en p e r s o n n e , 

n ' é t a i t p a s r e p r é s e n t é et ne jus t i f i a i t d ' a u c u n mo t i f l é g i t i m e de non -

c o m p a r u t i o n . Il fut donc s t a t u é à son é g a r d p a r j u g e m e n t r é p u t é 

c o n t r a d i c t o i r e . 

17. Le 8 n o v e m b r e 1995, le j u g e des t u t e l l e s p r o c é d a à u n e nouvel le 

a u d i t i o n du fils du r e q u é r a n t , e n sa q u a l i t é de c u r a t e u r , c o n c e r n a n t le 

c h a n g e m e n t de domic i le de son p è r e et les p o u r s u i t e s p é n a l e s e n g a g é e s 

c o n t r e celui-ci . Au c o u r s de c e t t e a u d i t i o n , le j u g e lui i n d i q u a qu ' i l deva i t 

t r a n s m e t t r e à son p è r e son c o u r r i e r . Le fils du r e q u é r a n t a f f i rma n ' avo i r 

pas de nouvel les d e p u i s m a r s 1995 de la p r o c é d u r e p é n a l e c o n d u i t e c o n t r e 

son p è r e . 

18. L e 10 n o v e m b r e 1995, à la su i t e d u c h a n g e m e n t d e domic i l e d u 

r e q u é r a n t , le j u g e d e s t u t e l l e s d u t r i b u n a l d ' i n s t a n c e du XVI" a r r o n 

d i s s e m e n t de P a r i s r e n d i t u n e o r d o n n a n c e d e d e s s a i s i s s e m e n t au profi t 

du j u g e des tu t e l l e s de Loches . 

19. Le j u g e m e n t d u 19 o c t o b r e 1995 fut signifié a u r e q u é r a n t le 

5 d é c e m b r e 1995. Celui-c i e x é c u t a sa pe ine d u 16 avril au 19 ju i l l e t 1996. 

20. Le r e q u é r a n t af f i rme q u e son fils, en sa q u a l i t é d e c u r a t e u r , n ' a é té 

i n fo rmé d e son a r r e s t a t i o n a ins i q u e du j u g e m e n t d e c o n d a m n a t i o n d u 

19 o c t o b r e 1995 q u e le 16 avril 1996, p u i s q u e t o u t e s les convoca t ions 

re la t ives à la p r o c é d u r e p é n a l e lui ava i en t é t é d i r e c t e m e n t 

c o m m u n i q u é e s . Son fils s 'est e n s u i t e a d r e s s é a u j u g e des t u t e l l e s , en lui 

fa i san t p a r t de l ' a r r e s t a t i o n de son p è r e , et lui i n d i q u a ne r i en savoir de 

la p r o c é d u r e p é n a l e d i l i gen t ée c o n t r e lui . Le 20 avri l 1996, son fils 

s ' a d r e s s a é g a l e m e n t a u p r o c u r e u r de la R é p u b l i q u e p r è s le t r i b u n a l de 

g r a n d e i n s t a n c e de T o u r s p o u r se p l a i n d r e de ne pas avoir é té i n fo rmé 

des p o u r s u i t e s e n g a g é e s c o n t r e son p è r e . Il i n d i q u a q u e , lo rsqu ' i l p r i t 

c o n n a i s s a n c e de la p l a i n t e d é p o s é e à l ' e n c o n t r e de son p è r e , il s ' i n fo rma 

a u p r è s d e la g e n d a r m e r i e en vue d ' o b t e n i r des r e n s e i g n e m e n t s 

s u p p l é m e n t a i r e s . Il i n d i q u e avoir é t é avisé q u ' a u c u n e p o u r s u i t e n ' ava i t 

é t é e n g a g é e à l ' encon t r e de son p è r e , et q u e seu le u n e d e m a n d e 

d ' e x p e r t i s e p s y c h i a t r i q u e avai t é t é r e q u i s e . 

2 1 . Le G o u v e r n e m e n t sou l igne qu ' i l r e s so r t du j u g e m e n t en d a t e du 

1" m a r s 1995 q u e le j u g e des t u t e l l e s du t r i b u n a l d ' i n s t a n c e d u 

XVT a r r o n d i s s e m e n t de P a r i s , a p p e l é à se p r o n o n c e r su r le p l a c e m e n t 

sous c u r a t e l l e d u r e q u é r a n t , d é c i d a de su r s eo i r à s t a t u e r en ra i son de 

l ' ex i s t ence de la p r o c é d u r e p é n a l e d i l i g e n t é e c o n t r e lui. Il r e s so r t d u 

j u g e m e n t q u e le j u g e des t u t e l l e s c o n v o q u a le fils du r e q u é r a n t p o u r 

o b t e n i r des é l é m e n t s d ' i n f o r m a t i o n à ce suje t . 
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22. P a r u n e l e t t r e d u 24 avril 1996, le j u g e des tu t e l l e s du t r i b u n a l 

d ' i n s t a n c e de Loches i n f o r m a le fds d u r e q u é r a n t qu ' i l é t a i t imposs ib le 

d ' e x e r c e r u n e voie de r e c o u r s c o n t r e le j u g e m e n t du 19 oc tob re 1995, 

d e v e n u déf ini t i f f au te d ' a p p e l . Le j u g e p réc i sa q u e le r é g i m e d e c u r a t e l l e 

sous leque l avai t é té p lacé le r e q u é r a n t é t a i t u n r é g i m e de s imple 

a s s i s t a n c e , ne c o m p o r t a n t pas l ' ob l iga t ion d ' av i se r le c u r a t e u r d e la 

p r o c é d u r e p é n a l e d i r i gée c o n t r e la p e r s o n n e p lacée sous c u r a t e l l e . 

2 3 . P a r u n e l e t t r e d u 25 avril 1996, le p r o c u r e u r de la R é p u b l i q u e p rès 

le t r i b u n a l d e g r a n d e i n s t a n c e d e T o u r s , e n r é p o n s e a u c o u r r i e r d u fils d u 

r e q u é r a n t en d a t e du 20 avril 1996, fit r e m a r q u e r q u e le r e q u é r a n t n ' é t a i t 

pas p r é s e n t à l ' a u d i e n c e du t r i b u n a l b i en qu ' i l eû t r e çu la c i t a t i on p a r 

l e t t r e r e c o m m a n d é e avec accusé d e r é c e p t i o n s igné le 7 oc tob re 1995. Il 

n ' ava i t pas j u g é u t i le d e se d é p l a c e r à l ' aud i ence d u t r i b u n a l , pas plus 

qu ' i l ne s ' é ta i t p r é s e n t é à la convoca t ion d e l ' expe r t p s y c h i a t r e , m a n d a t é 

p a r le p a r q u e t p o u r l ' e x a m i n e r les 20 avri l et 11 m a i 1995. P a r a i l l eu r s , le 

p r o c u r e u r re leva q u e le r e q u é r a n t n ' ava i t en a u c u n e façon fait m e n t i o n de 

la c u r a t e l l e à l aque l l e il é t a i t s oumis . Enf in , il r a p p e l a q u e le r e q u é r a n t 

avai t reçu la not i f ica t ion du j u g e m e n t . 

24. Le 10 m a i 1996, l ' avocat du fils d u r e q u é r a n t a d r e s s a u n e l e t t r e au 

juge d ' app l i ca t i on des pe ine s pa r l aque l l e il d e m a n d a à ce d e r n i e r de lui 

fa i re p a r t des m e s u r e s à p r e n d r e en faveur du r e q u é r a n t dès lors qu ' i l é t a i t 

« i n s o l i t e » q u ' u n e p e r s o n n e sous c u r a t e l l e soit c o n d a m n é e s a n s avoir la 

possibi l i té de se faire a s s i s t e r à l ' a u d i e n c e p a r son c u r a t e u r . L 'avoca t 

i n d i q u a ce qu i sui t : 

«(...) Marcel Vaudclle a reçu personnellement les convocations qui lui ont été 
adressées tant par les greffes que par la gendarmerie, mais son fils Alain Vaudclle n'a 
jamais été informé de l'ensemble de ces correspondances alors qu'il avait indiqué à la 
gendarmerie compétente que son père faisait l'objet d'une mesure de curatelle (...)» 

25. Le 24 j u i n 1996, le c u r a t e u r du r e q u é r a n t d é p o s a u n r e c o u r s à 

l ' encon t r e du j u g e m e n t en d a t e d u 19 oc tob re 1995 au m o t i f q u e le 

r e q u é r a n t « é t a i t m a l a d e lors de l ' aud i ence et n ' a p u se r e n d r e à la 

convoca t ion d u t r i b u n a l ni fa i re a p p e l » . Le 2 8 j u i n 1996, il lui fut r é p o n d u 

qu ' i l n ' ava i t pas q u a l i t é p o u r faire u n r e c o u r s et q u ' e n t o u t é t a t de c a u s e la 

déc is ion d e c o n d a m n a t i o n é t a i t d e v e n u e déf in i t ive , f au te d ' ap p e l de la p a r t 

d u r e q u é r a n t . Le 30 m a i 1997, le c u r a t e u r s ' a d r e s s a u n e nouve l le fois a u 

p r o c u r e u r p o u r s ' oppose r au j u g e m e n t d u 19 oc tob re 1995. 

26 . U n e e x p e r t i s e e f fec tuée à la d e m a n d e du j u g e des t u t e l l e s de 

Loches du 22 a o û t 1996, à l aque l l e le r e q u é r a n t se r e n d i t , conclut q u e les 

d o n n é e s de l ' e n t r e t i e n « n e m e t t e n t pas en év idence de déficit i n t e l l ec tue l . 

Il n 'y a p a s d ' a l t é r a t i o n m a j e u r e de la m é m o i r e , des c a p a c i t é s d ' a t t e n t i o n 

et d u r a i s o n n e m e n t l o g i q u e » . 

27 . Le 27 aoû t 1996, le j u g e d e s t u t e l l e s e n t e n d i t le r e q u é r a n t qu i se 

p l a igna i t de ce q u e son c u r a t e u r lui p r e n a i t son a r g e n t sans lui en r e n d r e 
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c o m p t e . II d e m a n d a à c h a n g e r de c u r a t e u r . Le 29 a o û t 1996, le fils du 

r e q u é r a n t , e n t e n d u p a r le j u g e des t u t e l l e s , a d m i t q u e les r e l a t i ons avec 

son p è r e é t a i e n t p e r t u r b é e s et d e m a n d a à ce q u e son p è r e fût p lacé sous 

t u t e l l e . 

28. P a r u n e o r d o n n a n c e du 25 s e p t e m b r e 1996, le t r i b u n a l d ' i n s t a n c e 

de Loches d é c h a r g e a le fils du r e q u é r a n t de ses fonct ions de c u r a t e u r . 

C e t t e décis ion fut con f i rmée p a r u n j u g e m e n t du 9 j a n v i e r 1997. 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

29. D i spos i t ions p e r t i n e n t e s du code civil : 

Article 490 

«Lorsque les facultés mentales sont altérées par une maladie, une infirmité ou un 
affaiblissement dû à l'âge, il est pourvu aux intérêts de la personne par l'un des 
régimes de protection prévus aux chapitres suivants. 

Les mêmes régimes de protection sont applicables à l'altération des facultés 
corporelles, si elle empêche l'expression de la volonté. 

L'altération des facultés mentales ou corporelles doit être médicalement établie.» 

Article 492 

«Une tutelle est ouverte quand un majeur, pour l'une des causes prévues à 
l'article 490, a besoin d'être représenté d'une manière continue dans les actes de la vie 
civile.» 

Article 508 

« Lorsqu'un majeur, pour l'une des causes prévues à l'article 190, sans cl ic hors d'étal 
d'agir lui-même, a besoin d'être conseillé ou contrôlé dans les actes de la vie civile, il 
peul être placé sous un régime de curatelle.» 

Article 510 

«Le majeur en curatelle ne peul, sans l'assistance de son curateur, faire aucun acte 
qui, sous le régime de la tutelle des majeurs, requerrait une autorisation du conseil de 
famille. Il ne peut non plus, sans cette assistance, recevoir des capitaux ni en faire 
emploi. » 

Article 510-2 

«Toute signification faite au majeur en curatelle doil l'être aussi à son curateur, à 
peine de nullité.» 

Article 511 

«En ouvrant la curatelle ou dans un jugement postérieur, le juge, sur l'avis du 
médecin traitant, peut énumérer certains actes que la personne en curatelle aura la 
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capacité de faire seule par dérogation à l'article 510 ou, à l'inverse, ajouter d'autres 
actes à ceux pour lesquels cet article exige l'assistance du curateur. » 

30. E l é m e n t s de la j u r i s p r u d e n c e p e r t i n e n t e : 

La C o u r de ca s sa t i on a cassé u n a r r ê t d ' u n e cour d ' a p p e l au mo t i f qu ' i l 

ne r e s s o r t a i t ni des m e n t i o n s , ni des p ièces d e p r o c é d u r e , ni d ' a u c u n a u t r e 

é l é m e n t d e p r e u v e q u e l ' ac te d ' a p p e l d u j u g e m e n t de divorce d ' u n e 

p e r s o n n e en c u r a t e l l e avai t é t é po r t é à la c o n n a i s s a n c e de son c u r a t e u r 

(Civ. 1"', 17 d é c e m b r e 1991, Dalloz 1992, 373) . P a r c o n t r e , elle a d é c l a r é 

r ecevab le le pourvoi notif ié à u n e p e r s o n n e en c u r a t e l l e qui ava i t e n s u i t e 

é t é signifié a u c u r a t e u r (Civ. 1", 6 j a n v i e r 1988, Bull. civ. I, n" 3 ) . 

E N D R O I T 

I. S U R L ' E X C E P T I O N P R É L I M I N A I R E D U G O U V E R N E M E N T 

3 I. Le G o u v e r n e m e n t exc ipe du n o n - é p u i s e m e n t des voies de r e c o u r s 

i n t e r n e s , au mo t i f q u e le r e q u é r a n t n ' a pas in t e r j e t é a p p e l du j u g e m e n t de 

c o n d a m n a t i o n . 

32 . Ainsi q u e la C o u r l'a re levé d a n s sa déc is ion su r la r ecevab i l i t é , la 

q u e s t i o n d e savoir si le r e q u é r a n t a sa t is fa i t à l ' ob l iga t ion d ' é p u i s e r les 

voies de r e c o u r s i n t e r n e s se confond en s u b s t a n c e avec celle du gr ief 

soulevé p a r ce d e r n i e r d e v a n t el le. Elle joint d o n c l ' excep t ion au fond 

( a r r ê t s Kremzow c. Autriche d u 21 s e p t e m b r e 1993, sé r ie A n" 268-B, 

pp . 4 0 - 4 1 , §§ 41-42, et Prinz c. Autriche, n" 23867/94 , § 30 , 8 février 2000, 

non pub l i é ) . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 6 D E LA 

C O N V E N T I O N 

3 3 . Le r e q u é r a n t se p la in t de ne pas avoir pu e x e r c e r c o r r e c t e m e n t ses 

d r o i t s de la dé f ense d a n s le c a d r e de la p r o c é d u r e p é n a l e d o n t il fit l 'objet . 

Il exp l ique q u e , p lacé sous c u r a t e l l e , il é t a i t i ncapab l e d e se d é t e n d r e seul 

d a n s le c a d r e de la p r o c é d u r e p é n a l e c o n d u i t e c o n t r e lui. U n j u g e m e n t 

c o n t r a d i c t o i r e fut r e n d u à son e n c o n t r e et lui seul en r eçu t s igni f ica t ion. 

Son c u r a t e u r ne fut pas i n fo rmé de la p r o c é d u r e p é n a l e en cours c o n t r e lui, 

ni du j u g e m e n t d e c o n d a m n a t i o n qui en est r é s u l t é . O r , non r e p r é s e n t é , il 

ne pu t a s s u r e r c o r r e c t e m e n t la dé fense de ses d ro i t s a v a n t le p r o n o n c é du 

j u g e m e n t et en i n t e r j e t e r a p p e l , pu i squ ' i l n ' é t a i t pas a p t e à c o m p r e n d r e 

seul la g rav i t é des faits qu i lui é t a i e n t r e p r o c h é s . 

34. Il i nvoque l ' a r t ic le 6 de la C o n v e n t i o n qu i prévoi t : 

« 1. Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 

tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 

dirigée contre elle (...)» 
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Il i nvoque en p a r t i c u l i e r l ' a r t ic le 6 § 3 a ) , l eque l d ispose q u e : 

«Tout accusé a droit notamment à: 

a) être informé, dans le plus court délai, dans une langue qu'il comprend et d'une 
manière détaillée, de la nature et de la cause de l'accusation portée contre lui;» 

35. La C o u r r a p p e l l e q u e les ex igences du p a r a g r a p h e 3 de l 'a r t ic le 6 

s ' ana lysen t en des a spec t s p a r t i c u l i e r s d u dro i t à u n p rocès é q u i t a b l e , 

g a r a n t i p a r le p a r a g r a p h e 1, de so r t e qu ' e l l e e x a m i n e r a le g r ie f sous 

l ' ang le d e ces d e u x t e x t e s c o m b i n é s (voir, p a r e x e m p l e , l ' a r r ê t F.C.B. 
c. Italie d u 28 a o û t 1991, sér ie A n" 208-B, p. 20, § 29) . 

A. T h è s e s d e s c o m p a r a n t s 

/. Le requérant 

36. Le r e q u é r a n t r a p p e l l e q u e son p l a c e m e n t sous c u r a t e l l e se fit, s u r 

l 'avis c o n f o r m e d u p r o c u r e u r de la R é p u b l i q u e , p a r déc is ion du 29 m a r s 

1995 qu i re leva i t , en se fondan t s u r un avis méd ica l et su r l ' aud i t ion de 

l ' i n t é r e s sé , q u ' « e n r a i son de l ' a l t é r a t i on d e ses facul tés , M o n s i e u r M a r c e l 

V a u d e l l e a beso in d ' ê t r e r e p r é s e n t é et a s s i s t é d a n s les a c t e s d e la vie 

c ivi le», e t p réc i sa i t qu ' i l ne pouva i t e s t e r en j u s t i c e sans l ' a s s i s t ance d e 

son c u r a t e u r . 

37 . Il e n d é d u i t q u e si u n e a s s i s t ance é t a i t n é c e s s a i r e p o u r u n p rocès 

civil, ce la a u r a i t d û ê t r e le cas a fortiori p o u r un p rocès péna l d i r igé c o n t r e 

lui et c o n c e r n a n t ses d r o i t s f o n d a m e n t a u x . Il c o n t e s t e a ins i l ' a r g u m e n t d u 

G o u v e r n e m e n t se lon leque l son i n a p t i t u d e à ag i r seul e n m a t i è r e civile 

s e r a i t s a n s inf luence su r son a p t i t u d e à a s s u r e r sa dé fense en m a t i è r e 

p é n a l e . En effet, u n e a c c u s a t i o n en m a t i è r e p é n a l e c o m p o r t e des 

c o n s é q u e n c e s p lus g r a v e s , en t e r m e s n o t a m m e n t de p r i v a t i o n de l i b e r t é , 

q u e les r i sques liés à u n e affaire c iv i le ; e n o u t r e , o p p o s e r u n e dé fense à 

u n e accusa t i on en m a t i è r e p é n a l e d e m a n d e a u t a n t de facul tés 

i n t e l l ec tue l l e s q u e p o u r p l a i d e r sa c a u s e d a n s u n l i t ige civil. 

38 . Il est v ra i qu ' i l n ' ex i s t e pas de t e x t e de d ro i t i n t e r n e spéci f ique à la 

m a t i è r e p é n a l e p r é c i s a n t q u e les p o u r s u i t e s c o n t r e u n m a j e u r sous 

c u r a t e l l e ne p e u v e n t se faire v a l a b l e m e n t q u ' a v e c l ' a s s i s t ance d e son 

c u r a t e u r . C e p e n d a n t a u c u n t e x t e ne prévoi t qu ' i l s e r a d é r o g é , en m a t i è r e 

p é n a l e , à l 'obl iga t ion d e se fa i re a s s i s t e r p a r son c u r a t e u r lo r sque le j u g e 

des t u t e l l e s o r d o n n e l ' a s s i s t ance d u c u r a t e u r p o u r les ac t i ons en j u s t i c e . 

D ' a i l l e u r s , d a n s u n a r r ê t d u 8 m a r s 2000, la c h a m b r e c r i m i n e l l e de la 

C o u r de ca s sa t i on a p réc i sé q u e l ' a s s i s t ance d u c u r a t e u r é t a i t d u e a u 

m a j e u r p r o t é g é , en sa q u a l i t é de p a r t i e civile à u n e p r o c é d u r e p é n a l e . 

39. Le r e q u é r a n t r appe l l e q u e le p rocès -ve rba l du 20 février 1995 

m e n t i o n n a i t la p r o c é d u r e d e p l a c e m e n t sous c u r a t e l l e et i n d i q u a i t q u e 
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son fils avai t é t é d é s i g n é , d e p u i s le 7 n o v e m b r e 1994, c o m m e m a n d a t a i r e 

de son p è r e . Il se p la in t q u ' a l o r s q u e le j u g e p é n a l savai t qu ' i l é t a i t sous 

c u r a t e l l e il a n é a n m o i n s é t é c o n d a m n é à u n e p e i n e d e p r i son f e r m e en 

n ' a y a n t é t é e n t e n d u q u ' u n e fois p a r les g e n d a r m e s , sans avoir é t é 

conf ron té avec ceux q u i l ' a ccusa ien t , s ans q u e l 'on soit c e r t a i n q u e la 

convoca t ion d e v a n t le t r i b u n a l lui ai t é t é r e m i s e , s ans j a m a i s avoir é t é 

e n t e n d u ni m ê m e vu p a r u n j u g e et s ans avoir é t é ass i s t é ou r e p r é s e n t é 

p a r u n avoca t , enfin s a n s avoir pa r t i c i pé aux d é b a t s à l 'or ig ine d e sa 

c o n d a m n a t i o n qu i a é té p r o n o n c é e , m a l g r é cela , « c o n t r a d i c t o i r e m e n t ». 

40 . D u fait qu ' i l s 'est t r ouvé d a n s l ' i ncapac i t é de d é f e n d r e ses i n t é r ê t s , 

la p r o c é d u r e i n t e n t é e c o n t r e lui s ans le bénéf ice d ' a u c u n e a s s i s t a n c e se 

se ra i t r évé lée m a n i f e s t e m e n t i n é q u i t a b l e : n o n s e u l e m e n t en r a i son d ' u n e 

inéga l i t é des a r m e s d u e à son é t a t d ' i n fé r io r i t é , m a i s e n c o r e pa r ce q u e le 

d é f a u t d ' a s s i s t ance n ' a u r a i t p a s p e r m i s a u r e q u é r a n t d ' ê t r e « i n f o r m é (...) 

d a n s u n e l a n g u e qu ' i l c o m p r e n d » . Ains i la d i m i n u t i o n d e ses facu l tés 

m e n t a l e s l ' au ra i t e m p ê c h é de p r e n d r e c o n n a i s s a n c e de façon effective de 

l ' accusa t ion p o r t é e c o n t r e lui et d ' en sais i r la n a t u r e et la p o r t é e , et donc 

d e pouvoir se d é f e n d r e e f f i cacemen t . 

4 1 . Les a u t o r i t é s j u d i c i a i r e s c h a r g é e s des p o u r s u i t e s p é n a l e s c o n t r e lui 

é t a i e n t i n f o r m é e s de son é t a t d ' i n c a p a c i t é . P o u r t a n t , les a u t o r i t é s 

f rança i ses n ' on t i n f o r m é son c u r a t e u r ni d e s p o u r s u i t e s en c o u r s ni d e 

l ' aud ience d e v a n t le t r i b u n a l et ne lui on t pas signifié le j u g e m e n t de 

c o n d a m n a t i o n . El les se son t b o r n é e s à a d r e s s e r les convoca t ions au 

r e q u é r a n t l u i - m ê m e , s a n s a c c o m p l i r la m o i n d r e d é m a r c h e p o u r se 

r e n s e i g n e r a u p r è s du j u g e des tu t e l l e s ou p o u r le faire bénéf ic ie r d ' u n e 

a s s i s t ance p a r t i c u l i è r e . El les n ' o n t pas n o n plus p r o c é d é à un e x a m e n de 

l ' é t a t p sych ique d u r e q u é r a n t . 

42 . D e p lus , le G o u v e r n e m e n t se ra i t m a l fondé à lui r e p r o c h e r de 

n ' avo i r pas fait les d é m a r c h e s n é c e s s a i r e s p o u r q u e son c u r a t e u r soit 

i n fo rmé d e s s u i t e s d e la p r o c é d u r e p é n a l e . E n effet, la c u r a t e l l e é t a n t u n 

r é g i m e de p r o t e c t i o n , elle o u v r e des d r o i t s au m a j e u r p r o t é g é ma i s n e lui 

c r ée pas d 'ob l iga t ion s u p p l é m e n t a i r e spéci f ique . 

2. Le Gouvernement 

4 3 . Le G o u v e r n e m e n t r é p l i q u e q u e le r e q u é r a n t é t a i t p lacé sous le 

r é g i m e de la c u r a t e l l e s i m p l e . C e r é g i m e laisse à celui qu i y est s o u m i s sa 

c a p a c i t é légale hor s les ac t e s e x p r e s s é m e n t visés p a r la loi. En droi t 

i n t e r n e , la c u r a t e l l e est u n r é g i m e d ' a s s i s t a n c e qu i vise les m a j e u r s qu i , 

s a n s ê t r e ho r s d ' é t a t d ' ag i r e u x - m ê m e s , on t s e u l e m e n t beso in d ' ê t r e 

consei l lés ou con t rô l é s d a n s les ac t e s d e la vie civile. C e r é g i m e vise à 

p r é s e r v e r les i n t é r ê t s p a t r i m o n i a u x du m a j e u r p r o t é g é qu i n ' e s t pas 

f rappé d ' u n e i n c a p a c i t é g é n é r a l e . Il est mi s en p lace l o r s q u ' u n e p e r s o n n e 

a u n c o m p o r t e m e n t qu i l ' expose à « t o m b e r d a n s le beso in ou c o m p r o m e t 
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l ' exécu t ion de ses ob l iga t ions f ami l i a l e s» . A l ' inverse de celui qu i est p l acé 

sous t u t e l l e , le m a j e u r p r o t é g é sous c u r a t e l l e n ' e s t pas cons idé ré c o m m e 

ayan t beso in d ' u n e r e p r é s e n t a t i o n c o n t i n u e , m a i s c o m m e q u e l q u ' u n d o n t 

la s i t u a t i o n nécess i t e q u e d e s conse i l s , voi re u n c o n t r ô l e , lui so ient a s s u r é s 

d a n s le c a d r e d e c e r t a i n s a c t e s civils (a r t ic le 508 du code civil - voir ci-

d e s s u s « L e dro i t et la p r a t i q u e i n t e r n e s p e r t i n e n t s » ) . C ' e s t a ins i , au p lan 

p a t r i m o n i a l , qu ' i l p e u t faire seu l les a c t e s c o n s e r v a t o i r e s et les ac t e s 

d ' a d m i n i s t r a t i o n a ins i q u e c e r t a i n s ac t e s de d i spos i t ion de b iens d o n t la 

v a l e u r est l i m i t é e ; au p lan e x t r a - p a t r i m o n i a l , il p e u t n o t a m m e n t ê t r e 

inscr i t s u r les l is tes é l ec to ra l e s et vo te r , ou encore c h a n g e r l i b r e m e n t de 

domic i l e (la r é f é r e n c e à la r e p r é s e n t a t i o n d u r e q u é r a n t ne f igure q u e d a n s 

la m o t i v a t i o n d u j u g e m e n t d u 29 m a r s 1995 et n o n d a n s son dispositif , ce 

qu i i n d i q u e q u e le j u g e ne l ' e n t e n d a i t pas au sens de l ' a r t ic le 492 du code 

civil, s inon il a u r a i t p lacé le r e q u é r a n t sous t u t e l l e ) . 

44. L ' a r t i c l e 510 du code civil p révoi t q u e le m a j e u r en c u r a t e l l e ne 

p e u t , s a n s l ' a s s i s t ance de son c u r a t e u r , faire a u c u n ac t e qu i , sous le 

r é g i m e d e la t u t e l l e des m a j e u r s , r e q u e r r a i t u n e a u t o r i s a t i o n du consei l 

de fami l le . C e l a signifie q u e l ' imposs ib i l i té p o u r la p e r s o n n e p lacée sous 

c u r a t e l l e d ' e s t e r e n j u s t i c e est l i m i t é e à la m a t i è r e civile et n ' a a u c u n e 

inc idence sur ses d ro i t s et ses ob l iga t ions ni su r le d é r o u l e m e n t d ' u n 

p rocès d e v a n t les j u r i d i c t i o n s p é n a l e s . Auss i , la s i t u a t i o n du m a j e u r p lacé 

sous c u r a t e l l e n ' e s t -e l l e pas a s s imi l ab le à celle d ' u n e p e r s o n n e d é p o u r v u e 

de d i s c e r n e m e n t qu i sera i t i ncapab l e d ' a ccompl i r , de c o m p r e n d r e et de 

r e s p e c t e r les ob l iga t ions de n a t u r e p é n a l e qu i p o u r r a i e n t ê t r e les 

s i e n n e s ; c 'est p o u r q u o i la loi ne prévoi t pas d ' i n f o r m e r le c u r a t e u r (qui 

n ' e s t p a s non p lus p a r t i e à la p r o c é d u r e ) e t celui-ci n ' a p a s le pouvoi r d e 

r e p r é s e n t e r à l ' aud i ence le m a j e u r don t il a la c h a r g e . Il en va de m ê m e 

p o u r l ' ac t ion civile j o i n t e à l ' ac t ion p é n a l e , c o m m e en l ' e spèce , p u i s q u e le 

r e q u é r a n t fut c o n d a m n é à v e r s e r d e s d o m m a g e s - i n t é r ê t s a u x m i n e u r s e n 

c a u s e . D e p lus , un p r inc ipe g é n é r a l de d ro i t i n t e r n e veu t q u e les 

d i spos i t ions civiles c o m m e cel les d e l 'a r t ic le 510 ne soient pas app l i cab les 

a u x j u r i d i c t i o n s p é n a l e s . 

45 . Le r é g i m e d e c u r a t e l l e i n s t a u r é à l ' éga rd d u r e q u é r a n t v isa i t 

e s s e n t i e l l e m e n t à ce q u e son c u r a t e u r lui a p p o r t e u n e a ide d a n s la 

ges t ion de ses affai res p a t r i m o n i a l e s e t , p lus p r é c i s é m e n t , d a n s le 

r è g l e m e n t de ses d ive r ses f ac tu re s . C e t t e m e s u r e de p r o t e c t i o n ne 

c o n c e r n a i t pas la p r o c é d u r e p é n a l e d i r i gée c o n t r e le r e q u é r a n t . Il es t 

d o n c n o r m a l q u e les convoca t ions d e l ' expe r t et la c i t a t i on à c o m p a r a î t r e 

à l ' a u d i e n c e d e v a n t le t r i b u n a l a i e n t é t é p e r s o n n e l l e m e n t a d r e s s é e s a u 

r e q u é r a n t . 

46 . P a r a i l leurs , les r a p p o r t s d ' expe r t i s e s ' aeccordent à d i re q u e le 

r e q u é r a n t ne souffrait d ' a u c u n t roub le p sychopa tho log ique , de so r te 

q u ' u n e m e s u r e de tu t e l l e ne s ' imposa i t pas . De plus , le r e q u é r a n t s 'é ta i t 

r e n d u à la g e n d a r m e r i e en février 1995 et à l ' exper t i se effectuée au mois 
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d ' aoû t 1996, ma i s n ' a p a r c o n t r e n u l l e m e n t exp l iqué p o u r q u o i il n ' ava i t pas 

r é p o n d u a u x d e u x convocat ions de l ' exper t d e 1995 et ne s 'é ta i t pas p r é s e n t é 

à l ' aud ience du t r i b u n a l c o r r e c t i o n n e l ; p a r a i l leurs , il s 'é tai t r e n d u à 

l ' aud ience d u t r i b u n a l d e g r a n d e ins t ance de T o u r s du 9 j a n v i e r 1997. 

47 . P o u r le G o u v e r n e m e n t , le r e q u é r a n t é t a i t d o n c a p t e à c o m p r e n d r e 

le d é r o u l e m e n t et les en jeux de la p r o c é d u r e e n g a g é e c o n t r e lui. O n ne 

s a u r a i t d é d u i r e d e son p l a c e m e n t sous c u r a t e l l e son i n a p t i t u d e à se 

d é f e n d r e c o r r e c t e m e n t et à faire valoir ses i n t é r ê t s d e v a n t le t r i b u n a l 

c o r r e c t i o n n e l s'il l 'avai t j u g é néces sa i r e . En o u t r e , a y a n t de l u i - m ê m e 

soll ici té u n c h a n g e m e n t d e c u r a t e u r , il a u r a i t é g a l e m e n t é té a p t e à se 

d é f e n d r e d e v a n t un t r i b u n a l et à i n t e r j e t e r appe l d ' u n j u g e m e n t de 

c o n d a m n a t i o n . D ' a i l l e u r s , en p r o n o n ç a n t un j u g e m e n t de c o n d a m n a t i o n 

c o n t r e lui, les j u g e s i n t e r n e s se sont f o r c é m e n t p r o n o n c é s sur la q u e s t i o n 

de sa r e sponsab i l i t é p é n a l e . 

48 . Le G o u v e r n e m e n t c o n t e s t e le fait q u e le fils du r e q u é r a n t n ' a u r a i t 

pas é t é i n fo rmé de la p o u r s u i t e p é n a l e c o n t r e le r e q u é r a n t , pu i squ ' i l 

i nd iqua , à l 'occasion de son a u d i t i o n du 8 n o v e m b r e 1995, qu ' i l n ' ava i t 

pas de nouvel les d e l 'affaire d ' a t t e n t a t à la p u d e u r d e p u i s m a r s 1995. E n 

r é a l i t é , le fils du r e q u é r a n t n ' a pas su accompl i r sa t â c h e de c u r a t e u r 

e n v e r s son p è r e . Il faut p a r a i l l eu r s n o t e r q u e la vo lonté c l a i r e m e n t 

e x p r i m é e du r e q u é r a n t é t a i t de t e n i r son c u r a t e u r d a n s l ' i gnorance d e 

« s e s affaires p e r s o n n e l l e s » , et n o t a m m e n t de la p r o c é d u r e p é n a l e 

d i l i gen t ée c o n t r e lui . D a n s son o r d o n n a n c e d u 25 s e p t e m b r e 1996, le juge 

d ' i n s t a n c e re leva q u e le r e q u é r a n t « n ' i n f o r m e pas son fils de ses affaires 

p e r s o n n e l l e s te l les q u e sa convoca t ion d e v a n t le t r i b u n a l c o r r e c t i o n n e l de 

T o u r s » . Enfin, le r e q u é r a n t ava i t d û m e n t s igné la l e t t r e r e c o m m a n d é e 

avec accusé de r é c e p t i o n qu i c o n t e n a i t sa c i t a t i on à c o m p a r a î t r e d e v a n t 

le t r i b u n a l de so r te q u e le j u g e m e n t r e n d u c o n t r e lui fut r é p u t é 

c o n t r a d i c t o i r e . R ien ne p e r m e t d ' a f f i rmer q u e , si son c u r a t e u r avai t é t é 

ave r t i de c e t t e c i t a t i on à c o m p a r a î t r e , il a u r a i t pu conva inc re son p è r e de 

c o m p a r a î t r e à l ' aud i ence puis d ' i n t e r j e t e r appe l . 

49 . Le G o u v e r n e m e n t en conc lu t q u e , p r é v e n u d a n s la p r o c é d u r e 

p é n a l e , le r e q u é r a n t pouva i t , en dép i t de son p l a c e m e n t sous c u r a t e l l e , 

a s s u r e r ses d ro i t s de la dé fense et i n t e r j e t e r a p p e l d u j u g e m e n t de 

c o n d a m n a t i o n . La c i r c o n s t a n c e selon l aque l l e il é t a i t p l acé sous c u r a t e l l e 

ne p e r m e t p a s , à elle seu le , de conc lu re à son i n a p t i t u d e à se d é f e n d r e seu l . 

B. A p p r é c i a t i o n d e la C o u r 

50. La C o u r observe q u e le r e q u é r a n t avai t é t é p e r s o n n e l l e m e n t 

t o u c h é p a r u n e c i t a t i on à c o m p a r a î t r e à l ' aud ience du t r i b u n a l 

c o r r e c t i o n n e l et q u e le j u g e m e n t de c o n d a m n a t i o n lui fut e n s u i t e 

p e r s o n n e l l e m e n t signifié. 
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5 1 . La C o u r a dé j à eu l 'occasion d ' a f f i rmer q u ' u n e no t i f i ca t ion à 

p e r s o n n e est « s e u l e d igne de foi» ( a r r ê t F.C.B. c. Italie, p r é c i t é , p . 20, 

§ 32) . D a n s ces cond i t i ons , elle re lève q u e les a u t o r i t é s j u d i c i a i r e s on t 

r e s p e c t é les d ro i t s p r o c é d u r a u x du r e q u é r a n t et lui on t d o n n é , e n t o u t 

cas f o r m e l l e m e n t , les moyens d ' a s s u r e r le r e spec t de ses d ro i t s au t i t r e d e 

l ' a r t ic le 6 de la C o n v e n t i o n . 

52. La C o u r r appe l l e tou te fo i s q u e le s y s t è m e de la C o n v e n t i o n 

r e q u i e r t , d a n s c e r t a i n s cas , q u e les E t a t s c o n t r a c t a n t s p r e n n e n t d e s 

m e s u r e s posi t ives p o u r g a r a n t i r le r e spec t effectif d e s d r o i t s p r e sc r i t s à 

l ' a r t ic le 6 ( a r r ê t Artico c. Italie d u 13 m a i 1980, sér ie A n° 37, p . 18, § 36) . 

Ceux-c i do iven t en effet dép loyer d e s d i l igences p o u r a s s u r e r la jou i ssance 

effective des d ro i t s g a r a n t i s à l ' a r t ic le 6 ( a r r ê t T. c. Italie d u 12 oc tob re 

1992, sér ie A n° 245-C, p. 42, § 29) . 

5 3 . Il en r é s u l t e q u e la q u e s t i o n à t r a n c h e r ici est de savoir si le r e spec t 

d e s d r o i t s p r o c é d u r a u x a g a r a n t i au r e q u é r a n t u n e j o u i s s a n c e effective du 

dro i t à un p rocès é q u i t a b l e et lui a p e r m i s d ' e x e r c e r ses d ro i t s de la 

d é f e n s e , d a n s la m e s u r e où le j u g e des t u t e l l e s avai t re levé « l ' a l t é r a t i o n 

d e ses facul tés , (...) [son] beso in d ' ê t r e r e p r é s e n t é et ass i s té d a n s les a c t e s 

d e la vie civi le» et son i n c a p a c i t é « s a n s l ' a s s i s t ance de son c u r a t e u r » à 

« e s t e r e n j u s t i c e ». 

54. Le G o u v e r n e m e n t e x p l i q u e q u ' e n d ro i t i n t e r n e le r é g i m e de la 

c u r a t e l l e n ' a p a s d ' i nc idence su r le d é r o u l e m e n t d ' u n p rocès péna l et ne 

prévoi t a u c u n e règ le e x i g e a n t l ' i n fo rma t ion du c u r a t e u r ni u n e 

r e p r é s e n t a t i o n p a r t i c u l i è r e de celui-ci a u p é n a l . Le d ro i t i n t e r n e a u r a i t 

d o n c é t é r e s p e c t é . 

55 . La C o u r r a p p e l l e q u e son rô le n ' es t pas de s t a t u e r in abstracto su r la 

c o m p a t i b i l i t é du d ro i t i n t e r n e app l i cab le avec la C o n v e n t i o n ni su r le 

r e spec t d u d ro i t i n t e r n e p a r les a u t o r i t é s n a t i o n a l e s ( a r r ê t Ringeisen 

c. Autriche du 16 ju i l l e t 1971, sér ie A n° 13, p . 40 , § 97) . Saisie d ' u n e affaire 

qu i t i re son o r ig ine d ' u n e r e q u ê t e ind iv idue l le , il lui faut se l im i t e r a u t a n t 

q u e possible à l ' e x a m e n d u cas conc re t don t on l'a saisie ( a r r ê t Les saints 

monastères c. Grèce du 9 d é c e m b r e 1994, sér ie A n" 301-A, pp . 30-31 , § 55) . 

56. Le G o u v e r n e m e n t expose q u e , b i en q u e p lacé sous c u r a t e l l e , le 

r e q u é r a n t r e s t a i t a p t e à c o m p r e n d r e le d é r o u l e m e n t et les en j eux de la 

p r o c é d u r e p é n a l e . Divers fai ts e t , au p r e m i e r chef, son p l a c e m e n t sous 

c u r a t e l l e et n o n sous t u t e l l e , e n a t t e s t e r a i e n t . Il n ' i n c o m b a i t d o n c p a s 

a u x a u t o r i t é s j u d i c i a i r e s d ' ag i r avec p lus de d i l igence . 

57. La C o u r r a p p e l l e q u e les E t a t s c o n t r a c t a n t s jou i ssen t d ' u n e g r a n d e 

l ibe r t é d a n s le choix des m o y e n s p r o p r e s à p e r m e t t r e à l e u r s y s t è m e 

j u d i c i a i r e de r é p o n d r e a u x ex igences d e l ' a r t ic le 6 § 1. L a t â c h e de la 

C o u r ne cons i s te pas à les l eu r i n d i q u e r , m a i s à r e c h e r c h e r si le r é s u l t a t 

voulu p a r la C o n v e n t i o n se t r ouve a t t e i n t (voir, mutatis mutandis, l ' a r r ê t De 

Cubberc. Belgique d u 26 oc tob re 1984, sér ie A n° 86, p . 20, § 35) . A c e t t e fin, 

il faut q u e les r e s sou rce s offer tes p a r le d ro i t i n t e r n e se r évè l en t effectives 
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( a r r ê t Colozza c. Italie d u 12 février 1985, sér ie A n° 89, pp . 15-16, § 30) . 

P o u r t r a n c h e r la q u e s t i o n de savoir si u n e p r o c é d u r e offre des g a r a n t i e s 

suf f i santes , il f au t avoir é g a r d à la n a t u r e p a r t i c u l i è r e des c i r c o n s t a n c e s 

d a n s l esque l les elle se d é r o u l e ( a r r ê t s De Wilde, Ooms et Versyp c. Belgique 

du 18 j u i n 1971, sé r ie A n° 12, pp . 41-42, § 78, e t Wassink c. Pays-Bas du 

27 s e p t e m b r e 1990, sér ie A n" 185-A, p . 13, § 30) . 

58 . D a n s la p r é s e n t e affa i re , la C o u r a t t a c h e u n e i m p o r t a n c e p a r 

t i cu l iè re a u x c i r c o n s t a n c e s spéc i f iques s u i v a n t e s . 

Le r e q u é r a n t é t a i t p r é v e n u d ' a t t e i n t e s s exue l l e s s u r des m i n e u r s de 

m o i n s de q u i n z e a n s . Les fai ts r e v ê t a i e n t d o n c u n e p a r t i c u l i è r e g r a v i t é , 

ainsi q u e le t r i b u n a l c o r r e c t i o n n e l l 'a l u i - m ê m e i n d i q u é ( p a r a g r a p h e 15 

c i -dessus) . L ' in f rac t ion r e p r o c h é e ex igea i t é g a l e m e n t de c o n n a î t r e 

l ' é ta t psycho log ique du r e q u é r a n t , p u i s q u ' a p r è s son a u d i t i o n p a r la 

g e n d a r m e r i e le p a r q u e t avai t o r d o n n é un e x a m e n p s y c h i a t r i q u e d e sa 

p e r s o n n e . Le r e q u é r a n t ne s ' é ta i t c e p e n d a n t p r é s e n t é à a u c u n e des d e u x 

convoca t ions et n ' ava i t a v a n c é a u c u n e excuse , de s o r t e qu ' i l n ' é t a i t pas 

poss ible de c o n n a î t r e la r a i son d e c e t t e a b s e n c e . 

P a r a i l l eu r s , le r e q u é r a n t é t a i t pass ib le d ' u n e pe ine de pr i son et fut 

c o n d a m n é à u n e pe ine d ' e m p r i s o n n e m e n t en p a r t i e f e r m e . La p r o c é d u r e 

p r é s e n t a i t d o n c u n enjeu c e r t a i n . 

Enfin, l 'avis du j u g e m e n t p o r t a n t o u v e r t u r e de la c u r a t e l l e avai t é t é 

t r a n s m i s au p r o c u r e u r de la R é p u b l i q u e de Pa r i s et il n ' e s t pas c o n t e s t é 

p a r le G o u v e r n e m e n t q u e les a u t o r i t é s j u d i c i a i r e s ava i en t é t é i n f o r m é e s 

du p l a c e m e n t du r e q u é r a n t sous c u r a t e l l e . 

O r la C o u r re lève q u e le t r i b u n a l c o r r e c t i o n n e l , saisi s u r c i t a t i on 

d i r e c t e , soit s ans i n s t r u c t i o n p r é a l a b l e , p r o n o n ç a u n j u g e m e n t d e 

c o n d a m n a t i o n r é p u t é c o n t r a d i c t o i r e , en l ' absence d u r e q u é r a n t à 

l ' aud ience et de r e p r é s e n t a n t , et s a n s le bénéf ice du r a p p o r t d ' e x p e r t i s e 

p s y c h i a t r i q u e q u e le p a r q u e t avai t l u i - m ê m e p r é a l a b l e m e n t o r d o n n é . 

59. De l'avis de la C o u r , l ' équ i té ex igea i t q u e le t r i b u n a l , conf ron té à 

ce faisceau d ' é l é m e n t s , accompl i s se , avan t de s t a t u e r , des d i l igences 

s u p p l é m e n t a i r e s p o u r a s s u r e r au r e q u é r a n t la j o u i s s a n c e effective des 

d ro i t s qui lui sont g a r a n t i s p a r l 'ar t icle 6 de la C o n v e n t i o n . Elle r appe l l e à 

cet é g a r d l ' i m p o r t a n c e de la c o m p a r u t i o n pe r sonne l l e d u p r é v e n u en 

p r e m i è r e i n s t ance (par e x e m p l e , a r r ê t Colozza p réc i t é , p . 14, § 27) , ainsi 

q u e le d ro i t , p révu à l ' a r t ic le 6 § 3 c) d e la C o n v e n t i o n , de bénéf ic ier de 

l ' ass is tance d ' u n avocat d'office « lo r sque les i n t é r ê t s de l a jus t i cc l ' ex igent ». 

60 . E n o u t r e , la C o u r r appe l l e q u e « d e s g a r a n t i e s spéc ia les de 

p r o c é d u r e p e u v e n t s ' impose r p o u r p r o t é g e r ceux qu i , e n ra i son d e l eu r s 

t r o u b l e s m e n t a u x , ne sont p a s e n t i è r e m e n t c a p a b l e s d ' ag i r p o u r l eu r 

p r o p r e c o m p t e » (voir, mutatis mutandis, a r r ê t Megyeri c. Allemagne du 12 m a i 

1992, sér ie A n" 237-A, pp . 11-12, § 2 2 ; a r r ê t Winterwerp c. Pays-Bas d u 

24 oc tob re 1979, sér ie A n" 33 , p . 24, § 60 in fine, et a r r ê t Prinz, p r é c i t é , 

§ 4 4 ) . 
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6 1 . D a n s ce c o n t e x t e , il est o p p o r t u n de se fonder su r le j u g e m e n t d e 

p l a c e m e n t sous c u r a t e l l e , p r o n o n c é moins de sept mois avan t l ' aud i ence 

d u t r i b u n a l c o r r e c t i o n n e l et en v i g u e u r à ce m o m e n t - l à . Il en ressor t q u e 

les a u t o r i t é s n a t i o n a l e s ava i en t e l l e s - m ê m e s j u g é , à la p é r i o d e d e s fai ts 

l i t ig ieux, q u e le r e q u é r a n t n ' é t a i t pas e n t i è r e m e n t c a p a b l e d ' ag i r seul 

p o u r son p r o p r e c o m p t e . La C o u r e s t i m e , c o m m e le r e q u é r a n t , q u e 

pu i squ ' i l é t a i t a ins i cons idé ré c o m m e incapab l e d ' ag i r seul p o u r son 

p r o p r e compte d a n s les a c t e s de la vie civile, il deva i t l ' ê t r e é g a l e m e n t 

d a n s le c a d r e d ' u n e p r o c é d u r e p é n a l e c o n d u i t e c o n t r e lui. En c e t t e 

m a t i è r e , é t a i t e n j e u le dro i t à la l i be r t é don t la C o u r a tou jours a f f i rmé 

l ' i m p o r t a n c e d a n s u n e socié té d é m o c r a t i q u e (pa r e x e m p l e , a r r ê t 

Winterwerp p r éc i t é , pp . 16-17, § 37) . Ains i , u n e p r o c é d u r e p é n a l e a u r a des 

c o n s é q u e n c e s b ien p lus g raves q u ' u n e p r o c é d u r e civile. 

62. La C o u r ne voit d o n c p a s sur que l f o n d e m e n t et p o u r q u o i u n 

individu r e c o n n u i n a p t e à d é f e n d r e ses i n t é r ê t s civils et béné f i c i an t d ' u n e 

a s s i s t ance à cet effet ne d i spose ra i t pas é g a l e m e n t d ' u n e a s s i s t an ce p o u r 

se d é f e n d r e c o n t r e u n e accusa t i on p é n a l e d i r igée c o n t r e lui. 

63 . D u r e s t e , en l ' espèce , le r e q u é r a n t fut c o n d a m n é au v e r s e m e n t de 

d o m m a g e s et i n t é r ê t s . La p r o c é d u r e a d o n c eu des c o n s é q u e n c e s su r ses 

d ro i t s p a t r i m o n i a u x . Dès lors q u e la m e s u r e d e c u r a t e l l e vise à p r o t é g e r 

les d ro i t s p a t r i m o n i a u x du m a j e u r c o n c e r n é ( p a r a g r a p h e s 43 et 44 ci-

d e s s u s ) , la C o u r n ' ape r ço i t a u c u n mo t i f j u s t i f i a n t le fait q u ' a u c u n e 

a s s i s t a n c e ne fut acco rdée au r e q u é r a n t d a n s le c a d r e de la p r o c é d u r e 

p é n a l e l i t ig ieuse . 

64. D ' a p r è s le G o u v e r n e m e n t , la r e sponsab i l i t é en i n c o m b e e s sen 

t i e l l e m e n t au c u r a t e u r qu i , i n f o r m é des p o u r s u i t e s c o n t r e le r e q u é r a n t , 

a u r a i t failli à ses ob l iga t ions . La C o u r re lève tou te fo is q u e le c u r a t e u r n ' a 

pas é t é i n fo rmé , lorsqu ' i l fut d é s i g n é c u r a t e u r p a r j u g e m e n t du 29 m a r s 

1995 et ce j u s q u ' a u p r o n o n c é du j u g e m e n t de c o n d a m n a t i o n le 19 oc tob re 

1995, de l ' ex i s t ence de la p r o c é d u r e p é n a l e d i l i g e n t é e c o n t r e le m a j e u r 

don t il a s s u r a i t la p r o t e c t i o n ( p a r a g r a p h e s 12 à 15 et 20, 21 c i -dessus) . 

65 . E n déf in i t ive , la C o u r cons idè re q u e , d a n s u n e affaire te l le q u e la 

p r é s e n t e , p o r t a n t su r u n e accusa t i on p é n a l e g r a v e , une b o n n e 

a d m i n i s t r a t i o n de la j u s t i c e e û t exigé q u e les a u t o r i t é s n a t i o n a l e s 

a ccompl i s s en t des d i l igences s u p p l é m e n t a i r e s . Elles a u r a i e n t a insi pu 

s o m m e r le r e q u é r a n t à se r e n d r e à la convoca t ion en v u e de l ' e x a m e n 

p s y c h i a t r i q u e ( p a r a g r a p h e 14 ci -dessus) a insi q u ' à c o m p a r a î t r e à 

l ' a u d i e n c e et , à d é f a u t , y faire a s s u r e r sa r e p r é s e n t a t i o n p a r son c u r a t e u r 

ou p a r u n avoca t . C e l a a u r a i t p e r m i s au r e q u é r a n t d e c o m p r e n d r e la 

p r o c é d u r e en c o u r s et d ' ê t r e i n f o r m é d ' u n e m a n i è r e d é t a i l l é e d e la 

n a t u r e et de la c a u s e d e l ' accusa t ion p o r t é e c o n t r e lui a u sens de 

l ' a r t ic le 6 § 3 a) de la C o n v e n t i o n , et au t r i b u n a l c o r r e c t i o n n e l de 

p r e n d r e sa décis ion en t o u t e é q u i t é . Te l ne fut tou te fo is pas le cas . 
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66. D a n s les c i r c o n s t a n c e s p a r t i c u l i è r e s de la p r é s e n t e affaire , la C o u r 

e s t i m e donc qu ' i l y a eu v io la t ion de l ' a r t ic le 6 de la C o n v e n t i o n . 

III . S U R L ' A P P L I C A T I O N D E L ' A R T I C L E 41 D E LA C O N V E N T I O N 

67. Aux t e r m e s de l ' a r t ic le 41 de la C o n v e n t i o n , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

68. Le r e q u é r a n t ne p r é s e n t e d e v a n t la C o u r a u c u n e d e m a n d e d e ce 

chef. La C o u r re lève q u e , d a n s son f o r m u l a i r e de r e q u ê t e , d e v a n t la 

C o m m i s s i o n , le r e q u é r a n t avai t invoqué un d o m m a g e m o r a l qu ' i l avai t 

éva lué , sans p réc i s ions , à 300 000 f rancs f rançais ( F R F ) . 

69. Le G o u v e r n e m e n t e s t i m e q u ' u n c o n s t a t de v io la t ion c o n s t i t u e r a i t 

en soi u n e sa t i s fac t ion é q u i t a b l e suff i sante . 

70. La C o u r , s t a t u a n t en é q u i t é , au vu des c i r c o n s t a n c e s p a r t i c u l i è r e s 

de l ' e spèce , déc ide d 'oc t roye r au r e q u é r a n t la s o m m e de 50 000 F R F en 

r é p a r a t i o n d u to r t m o r a l a l l égué . 

B. Fra i s e t d é p e n s 

71 . La C o u r n o t e q u e le r e q u é r a n t n ' a v a n c e a u c u n e p r é t e n t i o n p o u r 

frais e t d é p e n s et qu ' i l a bénéf ic ié d e l ' a s s i s t ance j u d i c i a i r e d e v a n t el le . 

La C o u r e s t i m e d o n c ne devoi r lui a c c o r d e r a u c u n e s o m m e à ce t i t r e . 

C. I n t é r ê t s m o r a t o i r e s 

72. Scion les i n f o r m a t i o n s don t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 
app l i cab le en F r a n c e à la d a t e d ' a d o p t i o n du p r é s e n t a r r ê t est de 2,74 % 
l 'an. 

PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

1. Dit qu ' i l y a eu v io la t ion de l ' a r t ic le 6 de la C o n v e n t i o n ; 

2. Dit q u e l 'E t a t d é f e n d e u r doi t ve r se r au r e q u é r a n t , d a n s les t ro is mois à 

c o m p t e r du j o u r où l ' a r r ê t s e r a d e v e n u déf ini t i f c o n f o r m é m e n t à 

l ' a r t ic le 44 § 2 de la C o n v e n t i o n , la s o m m e de 50 000 F R F ( c i n q u a n t e 
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mil le f rancs f rançais) p o u r d o m m a g e m o r a l , m o n t a n t à m a j o r e r d ' u n 

i n t é r ê t s imp le d e 2,74 % l 'an à c o m p t e r d e l ' exp i r a t ion dud i t dé la i et 

j u s q u ' a u v e r s e m e n t . 

Fa i t en f rança i s , pu is c o m m u n i q u é p a r écr i t le 30 j a n v i e r 2 0 0 1 , en 

a p p l i c a t i o n de l ' a r t ic le 77 §§ 2 e t 3 d u r è g l e m e n t . 

S. DOLLÉ W. FUHRMANN 

Gref f i è re P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t a u x a r t i c l es 45 § 2 de la 

C o n v e n t i o n e t 74 § 2 du r è g l e m e n t , l ' exposé d e l ' op in ion c o n c o r d a n t e d e 

M . C o s t a . 

W . F . 

S . D . 
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OPINION CONCORDANTE DE M. LE J U G E COSTA 

N o n sans avoir hés i t é , j ' a i conclu d a n s c e t t e affaire à la v io la t ion d e la 

C o n v e n t i o n . 

La q u e s t i o n posée à la C o u r - d ' a i l l eu r s i néd i t e - é t a i t à v ra i d i r e 

dé l i ca t e . 

L a c a p a c i t é d e s p e r s o n n e s p h y s i q u e s m e t en j e u d e s q u e s t i o n s d e 

qua l i f i ca t ion j u r i d i q u e , b i en sû r , ma i s auss i d e s é l é m e n t s de fait. En dro i t 

f rançais , a c t u e l l e m e n t , il ex is te des p e r s o n n e s d o n t la capac i t é ne fait en 

p r inc ipe pas de d o u t e , d ' a u t r e s don t l ' i ncapac i t é n ' es t p a s d i s cu t ab l e (le 

m i n e u r non é m a n c i p é , le m a j e u r sous t u t e l l e ) , d ' a u t r e s e n c o r e d o n t le 

r é g i m e est e n q u e l q u e so r t e i n t e r m é d i a i r e , te l les q u e le c u r a t é l a i r e . P o u r 

ce d e r n i e r , u n é m i n c n t a u t e u r , le doyen C a r b o n n i e r , a pu p a r l e r de d e m i -

incapac i t é ou, auss i b ien , de d e m i - c a p a c i t é . C o m m e , en o u t r e , les r é g i m e s 

de p r o t e c t i o n son t de c a r a c t è r e civil, s ans in f luence d i r e c t e s u r la 

p r o c é d u r e p é n a l e , on p e u t avoir de s é r i e u s e s h é s i t a t i o n s q u a n t à la 

nécess i t é d e fourn i r u n e a s s i s t ance ou u n e r e p r é s e n t a t i o n à u n accusé 

d a n s un p rocès p é n a l , se lon ce q u e j e m e r i sque à a p p e l e r son d e g r é 

d ' i n c a p a c i t é . 

P a r e x e m p l e , s ' ag i s san t des m i n e u r s , les t e x t e s et la p r a t i q u e jud ic ia i re 

sont c la i rs . L ' a r t i c l e 13 de l ' o r d o n n a n c e d u 2 février 1945 re la t ive à 

l ' enfance d é l i n q u a n t e fait ob l iga t ion au t r i b u n a l p o u r e n f a n t s d ' e n t e n d r e 

les p a r e n t s ou le t u t e u r d e l ' accusé m i n e u r , et la c h a m b r e c r imine l l e de la 

C o u r de ca s sa t i on veille f e r m e m e n t au r e spec t de c e t t e ex igence léga le . 

En r e v a n c h e , les t e x t e s sont m u e t s p o u r le c u r a t e u r , et il n ' ex i s t e 

pas de j u r i s p r u d e n c e t o p i q u e . A m a c o n n a i s s a n c e , la nu l l i t é p r é v u e à 

l ' a r t ic le 510-2 du code civil, c i té au p a r a g r a p h e 29 de l ' a r r ê t , ne s ' é t e n d 

p a s à la p r o c é d u r e p é n a l e . Le G o u v e r n e m e n t se p r é v a u t d ' a i l l eu r s de 

c e t t e « é t a n c h é i t é » e n t r e le civil et le p é n a l ( p a r a g r a p h e s 44 et 45 de 

l ' a r r ê t ) . 

O r c 'est p r é c i s é m e n t là, m e semble- t - i l , qu ' i l y a u n e v ra ie q u e s t i o n . Su r 

un p lan g é n é r a l , m ê m e si u n m a j e u r p lacé sous le r é g i m e de la c u r a t e l l e 

p e u t ê t r e p r é s u m é « mo ins i ncapab l e » q u ' u n m i n e u r , et s'il p e u t accompl i r 

seul p lu s i eu r s ac t e s de la vie civile, p o u r q u o i , dès lors q u ' u n j u g e lui a 

dé s igné u n c u r a t e u r , ne pas i n f o r m e r celui-ci d ' a c t e s de p r o c é d u r e auss i 

l ou rds d e c o n s é q u e n c e s q u ' u n e c i t a t i on à c o m p a r a î t r e d e v a n t le t r i b u n a l 

c o r r e c t i o n n e l , ou q u e la no t i f ica t ion du j u g e m e n t , po in t de d é p a r t du dé la i 

d ' a p p e l ? C e n ' es t pas t r è s log ique . 

D a n s le cas conc re t , on peu t ce r t e s avoir d e sé r i eux d o u t e s s u r le d e g r é 

d ' i ncapac i t é du r e q u é r a n t , d o n t l ' a l t é r a t i o n des facul tés a en tou t cas 

f o r t e m e n t f luc tué e n t r e l ' expe r t i s e du 16 s e p t e m b r e 1994, su r l aque l l e u n 

j u g e d e s t u t e l l e s s 'es t fondé p o u r le p l ace r sous le r é g i m e d e la c u r a t e l l e , e t 

celle du 22 s e p t e m b r e 1996, d e m a n d é e p a r u n a u t r e j u g e des t u t e l l e s , peu 
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avan t q u e le fils du r e q u é r a n t ne soit d é c h a r g é de ses fonct ions d e 

c u r a t e u r . Et j e n ' a r r i v e p a s à c ro i r e q u e le r e q u é r a n t n ' a u r a i t pas pu , 

f au te d ' a s s i s t a n c e , « ê t r e i n f o r m é d a n s u n e l a n g u e qu ' i l c o m p r e n d » , 

c o m m e il l 'a s o u t e n u d e v a n t la C o u r ( p a r a g r a p h e 40 de l ' a r r ê t ) (du r e s t e , 

c e t t e ex igence l i n g u i s t i q u e , posée à l ' a r t ic le 6 § 3 a) d e la C o n v e n t i o n , m e 

s e m b l e peu o p é r a n t e en l ' o ccu r r ence , le r e q u é r a n t é t a n t f r a n ç a i s ; p e u 

i m p o r t e ) . Ma i s u n e chose est d e c o m p r e n d r e ce d o n t on vous accuse , 

a u t r e chose est d e savoir c o m m e n t r é a g i r : r é p o n d r e a u x convoca t ions , 

c o m p a r a î t r e à l ' aud i ence , se faire a s s i s t e r p a r u n avoca t , le cas é c h é a n t 

i n t e r j e t e r d a n s les dé la i s appe l d u j u g e m e n t qu i vous c o n d a m n e à u n e 

p e i n e d ' e m p r i s o n n e m e n t . . . 

Q u a n t à l ' a t t i t u d e du c u r a t e u r , le doss ie r révèle qu ' e l l e n ' a sans d o u t e 

pas é t é i r r é p r o c h a b l e (paragraphes 27 et 28 de l ' a r r ê t ) . Ma i s c 'est s p é c u l e r 

q u e d e p r é t e n d r e , c o m m e le G o u v e r n e m e n t ( p a r a g r a p h e 48 de l ' a r r ê t ) , 

q u e , si le c u r a t e u r avai t é t é ave r t i de la c i t a t i on à c o m p a r a î t r e , « r i e n ne 

p e r m e t d ' a f f i r m e r » q u ' « i l a u r a i t pu conva inc re son p è r e d e c o m p a r a î t r e à 

l ' a u d i e n c e puis d ' i n t e r j e t e r a p p e l » . C ' é t a i t a u x a u t o r i t é s n a t i o n a l e s - et 

c ' é t a i t m a t é r i e l l e m e n t facile - de m e t t r e le fils en m e s u r e d ' a s s i s t e r 

e f f i cacement son p è r e : en o m e t t a n t de le fa i re , el les on t , m e semble- t - i l , 

fourni à celui-ci un a r g u m e n t i m p a r a b l e p o u r c r i t i q u e r l ' équ i t é de la 

p r o c é d u r e suivie . 

J 'a i donc finalement voté la v io la t ion de l 'a r t ic le 6 ; et je s o u h a i t e q u e le 

p r o b l è m e des effets , en m a t i è r e p é n a l e , des r é g i m e s j u r i d i q u e s d e 

p r o t e c t i o n soit r e c o n s i d é r é . La C o u r de S t r a s b o u r g est parfois u n 

a c c o u c h e u r d e s r é f o r m e s d a n s les E t a t s p a r t i e s à la C o n v e n t i o n ; le 

p r é s e n t a r r ê t m e p a r a î t , à t ou t le m o i n s , le r é v é l a t e u r d ' u n p r o b l è m e . 
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SUMMARY1 

Conviction of an adult subject to a supervision order without his supervisor 
be ing informed 

Article 6 §§ 1 and 3 (a) 

Fair hearing - Criminal proceedings - Rights of the defence - The right to defend oneself 
through legal assistance - Conviction of an adult subject to a supervision order without his 
supervisor being informed - Importance of the accused's attendance in person - Special 
procedural safeguards to protect persons who are not fully capable of acting for themselves -
Positive obligation - Effective enjoyment of the rights guaranteed - Right to liberty - More at 
stake in criminal proceedings than in civil proceedings - Requirements of the proper 
administration of justice - Obligations on the national authorities to take further steps 

* 
* * 

In March 1995 a guardianship judge made a supervision order in respect of the 
applicant after finding that , owing to impaired mental faculties, he required 
representation and assistance in the conduct of his civil affairs. The applicant's 
son was appointed as supervisor. State Counsel 's Office was notified that a 
supervision order had been made. A month earlier a criminal complaint had been 
lodged against the applicant alleging indecent assault on minors. The applicant 
failed to a t tend two appointments with a psychiatrist which the public 
prosecutor's office had arranged for him. He also failed to at tend the hearing 
before the criminal court, although he had been duly summoned in person and 
had completed a form acknowledging receipt of the summons. He was not 
represented at the hearing. The criminal court, in a judgment delivered in 
proceedings that were deemed adversarial, found him guilty of sexual assault by 
violence, coercion, threats and taking the victim unawares on minors aged under 
15 and sentenced him to twelve months ' imprisonment, of which eight months 
were suspended for eighteen months, the applicant being on probation during the 
latter period. It also ordered him to pay damages. The judgment was subsequently 
served on the applicant and he served his prison sentence without appealing. The 
supervisor affirmed that he was not informed of the applicant's arrest or conviction 
until the date the applicant s tarted his prison sentence, as all the summonses and 
notices of appointment had been sent solely and directly to the applicant. He 
complained to the public prosecutor, arguing that the applicant would have been 
incapable of defending himself and that he should have been informed that 
criminal proceedings were underway so that he could make arrangements for the 
applicant's representation. The guardianship judge to whom the supervisor also 
complained explained that the applicant's supervisory regime entitled him only 

1. This summary by the Registry does not bind the Court. 
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to assistance and did not entail any obligation for the supervisor to be informed 
that criminal proceedings had been brought against the person under supervision. 

Held 
Article 6 §§ 1 and 3 (a): The Court noted that the offences of which the applicant 
was accused were particularly serious as they concerned the sexual abuse of 
minors. A psychiatric examination was necessary but the applicant had failed to 
at tend two appointments. It had been apparent from the fact that the applicant 
was liable to an immediate prison sentence that material interests were at stake in 
the proceedings. The relevant judicial authorities had been informed that the 
applicant was under supervision. However, the criminal court had convicted the 
applicant in a verdict delivered in proceedings that were deemed adversarial, 
although he had been absent and unrepresented at the hearing and the criminal 
court had not received the expert psychiatric report. In the light of that 
combination of factors, the criminal court should have taken additional steps 
before trying the case to ensure that the proceedings were fair. It should have 
arranged for the accused to be present in person at first instance and guaranteed 
his right to have a lawyer assigned of its own motion. In addition, special 
procedural safeguards might prove to be called for in order to protect the 
interests of persons who, on account of their mental disabilities, were not fully 
capable of acting for themselves. In the case before the Court, since the applicant 
was regarded as being incapable of acting alone on his own behalf in the conduct of 
his civil affairs, he ought also to have been regarded as equally incapable of acting 
alone in the criminal proceedings, as his right to liberty had been at stake in those 
proceedings. Thus, criminal proceedings produced far more serious consequences 
than civil proceedings. A person who it was accepted was incapable of defending his 
civil interests and was therefore entitled to assistance lor that purpose had also to 
be given assistance to defend himself against a criminal charge. Moreover, the 
proceedings had also affected the applicant's pecuniary rights as he had been 
ordered to pay damages. Since supervision orders were intended to protect the 
pecuniary rights of the person supervised, there was no justification for the 
applicant's being denied assistance in the criminal proceedings. In short, in the 
light notably of the seriousness of the offence with which the applicant was 
charged, the national authorities should have taken additional steps in the 
interests of the proper administration of justice, for instance by ordering him to 
a t tend the appointment with the psychiatrist and to appear or be represented at 
the hearing. That would have enabled the applicant to understand the proceedings 
and to be informed in detail of the nature and cause of the accusation against him 
and would have ensured that the proceedings before the criminal court were fair. 
Conclusion: violation (unanimously). 

Article 41: The Court awarded the applicant compensation for non-pecuniary 
damage. 
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I n t h e c a s e o f V a u d e l l e v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( T h i r d Sec t i on ) , s i t t i ng as a 

C h a m b e r c o m p o s e d of: 
M r W . F U H R M A N N , President, 

M r J . -P . C O S T A , 

M r L . L O U C A I D E S , 

M r P . K Ü R I S , 

M r K. J U N G W I E R T , 

M r s H . S . G R E V E , 

M r M . UGREKJIELIDZE, judges , 

a n d M r s S. D O L I . E , Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva t e on 19 S e p t e m b e r 2000 a n d 9 J a n u a r y 
2 0 0 1 , 

De l ive r s t h e following j u d g m e n t , wh ich was a d o p t e d on t h e las t -
m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in a n a p p l i c a t i o n (no. 35683/97) a g a i n s t t h e 
F r e n c h R e p u b l i c lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s ( " the C o m m i s s i o n " ) u n d e r f o r m e r Ar t ic le 25 of t h e C o n v e n t i o n 
for t h e P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " the 
C o n v e n t i o n " ) by a F r e n c h n a t i o n a l , M r M a r c e l V a u d e l l e ( " the 
a p p l i c a n t " ) , on 7 A u g u s t 1996. 

2. T h e a p p l i c a n t was r e p r e s e n t e d before t h e C o u r t by a lawyer . T h e 
F r e n c h G o v e r n m e n t ( " the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t h e i r A g e n t . 

3. T h e a p p l i c a n t a l l eged t h a t his de fence r igh t s had b e e n v io la ted in 
c r i m i n a l p r o c e e d i n g s t h a t h a d b e e n b r o u g h t aga ins t h i m . 

4. T h e a p p l i c a t i o n was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Pro toco l No . 11 to t h e C o n v e n t i o n c a m e in to force (Art ic le 5 § 2 of 
Pro toco l No . 11). 

5. T h e app l i ca t i on was a l loca ted to t h e T h i r d Sec t ion of t h e C o u r t 
(Rule 52 § 1 of t h e R u l e s of C o u r t ) . W i t h i n t h a t Sec t ion , t he C h a m b e r 
t h a t wou ld cons ide r t h e case (Art ic le 27 § 1 of t h e C o n v e n t i o n ) was 
c o n s t i t u t e d as provided in Ru le 26 § 1. 

6. O n 23 M a y 2000 t he C h a m b e r d e c l a r e d t h e app l i ca t ion pa r t l y 
a d m i s s i b l e ' . 

7. A h e a r i n g took p lace in publ ic in t h e H u m a n R i g h t s Bui ld ing , 
S t r a s b o u r g , on 19 S e p t e m b e r 2000 (Rule 59 § 2) . 

1. Note by the Registry. The Court's decision is obtainable from the Registry. 
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T h e r e a p p e a r e d before t h e C o u r t : 

(a) for the Government 
M r s M. DUBROCARD, H e a d of t he H u m a n R i g h t s Sec t ion , 

Lega l Affairs D e p a r t m e n t , 
M i n i s t r y of F o r e i g n Affairs , Agent, 

M r G. B E I T I , H u m a n R i g h t s Office, 
D e p a r t m e n t of E u r o p e a n a n d I n t e r n a t i o n a l Affairs, 
M i n i s t r y of Jus t i ce , Counsel; 

(b) for the applicant 
M s H . F A R G E , of t he Conseil d'Etat 

a n d C o u r t of C a s s a t i o n Bar , Counsel. 

T h e C o u r t h e a r d a d d r e s s e s by M s F a r g e a n d M r s D u b r o c a r d a n d t h e i r 
rep l ies t o its q u e s t i o n s . 

THE FACTS 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. By an o r d e r of 17 N o v e m b e r 1994 t h e g u a r d i a n s h i p j u d g e of t h e 
D i s t r i c t C o u r t of t h e 16th A d m i n i s t r a t i v e Dis t r i c t of P a r i s g r a n t e d t h e 
a p p l i c a n t ' s son a specia l power of a t t o r n e y to dea l w i th t h e a p p l i c a n t ' s 
affairs . T h e o r d e r s t i p u l a t e d t h a t t he specia l power of a t t o r n e y would 
r e m a i n effective u n t i l t h e judge h a d d e c i d e d w h e t h e r o r no t to m a k e a 
g u a r d i a n s h i p o r d e r (tutelle) or a superv i s ion o r d e r (curatelle). T h e o r d e r 
con fe r r ed power on t h e a t t o r n e y , inter alia, to : 

"... receive all correspondence, including registered letters, addressed to the 
protected person regarding his administrative or financial affairs. The special attorney 
shall give the protected person his personal correspondence within forty-eight hours ..." 

9. O n 16 F e b r u a r y 1995 a c o m p l a i n t was lodged a g a i n s t t he a p p l i c a n t 
for severa l a l l eged offences of i n d e c e n t a s s a u l t on m i n o r s . 

10. T h e a p p l i c a n t was q u e s t i o n e d by t h e g e n d a r m e r i e on 20 F e b r u a r y 
1995 a n d a d m i t t e d s o m e of t he a l l e g a t i o n s . T h e i n v e s t i g a t i n g officers 
n o t e d in t he i r r e p o r t t h a t t he a p p l i c a n t ' s son h a d a specia l power of 
a t t o r n e y to dea l w i th his affairs a n d t h a t t h e a p p l i c a n t lived in Pa r i s ; t h e y 
a l so m a d e r e f e r e n c e to t h e o r d e r m a d e on 7 N o v e m b e r 1994 by t h e 
g u a r d i a n s h i p j u d g e of t h e Di s t r i c t C o u r t of the 16th A d m i n i s t r a t i v e 
Di s t r i c t of Pa r i s . 

11. O n 1 M a r c h 1995, in view of t h e p e n d i n g c r i m i n a l i nves t iga t ion , t h e 
g u a r d i a n s h i p j u d g e a d j o u r n e d t h e decis ion w h e t h e r or no t to m a k e a n 
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o r d e r for t h e a p p l i c a n t ' s supe rv i s ion a n d h e a r d t h e a p p l i c a n t ' s son in 
c h a m b e r s in o r d e r to elicit f u r t h e r i n f o r m a t i o n . 

12. By a j u d g m e n t of 29 M a r c h 1995 t h e g u a r d i a n s h i p j u d g e a t t he 
Di s t r i c t C o u r t of t he 16th A d m i n i s t r a t i v e Di s t r i c t of Pa r i s m a d e a 
superv i s ion o r d e r in r e spec t of the app l i c an t . T h e a p p l i c a n t ' s son was 
a p p o i n t e d as t h e superv i sor . T h e j u d g e r e f e r r e d to a w r i t t e n op in ion 
d a t e d 14 F e b r u a r y 1995 of S t a t e C o u n s e l ' s Office, wh ich conc luded t h a t 
t h e a p p l i c a n t shou ld be p laced u n d e r superv i s ion . T h e j u d g e said, inter alia: 

"The Court has had regard to 

(i) the expert report dated 16 September 1994 of Dr L., a specialist medical 
practitioner on the list of experts compiled by State Counsel; 

(ii) the medical certificate issued by Dr M., the patient's doctor, on 16 September 1994; 

(iii) the record of evidence taken from the person requiring protection on 1 February 
1995; 

(iv) the record of evidence taken from Mr Alain Vaudelle and Mrs N . on 1 February 
1995; 

(v) the written opinion dated 14 February 1995 of the representative of State 
Counsel's Office, concluding that Mr Marcel Vaudelle should be placed under 
supervision. 

The Court notes that the expert medical practitioner's report and the information 
before it show that, owing to the impairment of his faculties, Mr Marcel Vaudelle 
requires representation and assistance in the conduct of his civil affairs. Consequently, 
he must be placed under supervision ... 

The Court reminds those concerned that the protected adult may not, without the 
assistance of his supervisor, perform any act for which permission from the 
guardianship council would be required under the regime applicable to the 
guardianship of minors [sic], in particular he may not without his supervisor's 
assistance divide up any part of his estate, receive or use any capital, let or rent 
property, take part in court proceedings, make gifts ..." 

13. S t a t e C o u n s e l ' s Office in P a r i s was not i f ied of t he supe rv i s ion 
o r d e r . 

14. O n 30 M a r c h 1995 t h e publ ic p r o s e c u t o r ' s office a t t h e T o u r s 
tribunal de grande instance m a d e a n o r d e r for t he a p p l i c a n t ' s e x a m i n a t i o n 
by a psych ia t r i s t . T h e a p p l i c a n t was given two a p p o i n t m e n t s by t he 
psych ia t r i s t - on 20 Apri l a n d 11 M a y 1995 - bu t d id not a t t e n d e i t h e r . 

15. O n 19 O c t o b e r 1995, a f te r a h e a r i n g ea r l i e r t h a t day, t h e T o u r s 
C r i m i n a l C o u r t found t h e a p p l i c a n t gu i l ty of sexua l a s s a u l t by v io lence , 
coerc ion , t h r e a t s a n d t a k i n g t h e v ic t im u n a w a r e s on m i n o r s a g e d u n d e r 
15, ho ld ing : 

"... the case alleged against the accused has been substantiated both by the evidence 
in the case file and the evidence heard at the hearing. 

The Court must find the accused guilty and apply the criminal law to him. 
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The offences are particularly serious as they concern repeated acts of indecent assault 
on minors aged under 15. In these circumstances, a partly immediate custodial sentence 
is called for ..." 

T h e C r i m i n a l C o u r t s e n t e n c e d t h e a p p l i c a n t to twelve m o n t h s ' 
i m p r i s o n m e n t , of wh ich e igh t m o n t h s w e r e s u s p e n d e d for e i g h t e e n 
m o n t h s , t h e a p p l i c a n t be ing on p r o b a t i o n d u r i n g the l a t t e r pe r iod . It a lso 
o r d e r e d h im to pay d a m a g e s . 

16. I t found t h a t t h e app l i can t h a d b e e n du ly s u m m o n e d to a t t e n d t h e 
h e a r i n g a n d t h a t t h e form of a c k n o w l e d g m e n t of r ece ip t of t h e r e g i s t e r e d 
l e t t e r s e n t by bailiff (which t h e a p p l i c a n t h a d s igned on 7 O c t o b e r 1995) 
showed t h a t t h e a p p l i c a n t h a d rece ived t h e s u m m o n s a n d had t h e r e f o r e 
b e e n a w a r e t h a t he was r e q u i r e d to a p p e a r before it. H o w e v e r , he h a d not 
a p p e a r e d in p e r s o n , b e e n r e p r e s e n t e d or shown d u e c a u s e for fai l ing to 
a p p e a r . H i s case was t h e r e f o r e dec ided by a j u d g m e n t de l ive red in 
p r o c e e d i n g s t h a t w e r e d e e m e d to have b e e n adve r sa r i a l . 

17. O n 8 N o v e m b e r 1995 t h e g u a r d i a n s h i p j u d g e took f u r t h e r ev idence 
f rom t h e a p p l i c a n t ' s son, in his capac i ty as superv i sor , r e g a r d i n g t h e 
a p p l i c a n t s ' c h a n g e of a d d r e s s a n d the c r i m i n a l p r o c e e d i n g s . At t h e 
h e a r i n g , t he j u d g e d i r e c t e d t h e a p p l i c a n t ' s son to forward t he a p p l i c a n t 
his c o r r e s p o n d e n c e . T h e a p p l i c a n t ' s son sa id t h a t he h a d rece ived no 
news f rom his f a t h e r a b o u t t h e c r i m i n a l p r o c e e d i n g s s ince M a r c h 1995. 

18. O n 10 N o v e m b e r 1995, a f te r t h e a p p l i c a n t h a d c h a n g e d a d d r e s s , 
t h e g u a r d i a n s h i p j u d g e at t h e Dis t r i c t C o u r t of t h e 16th A d m i n i s t r a t i v e 
Di s t r i c t of Pa r i s m a d e a n o r d e r r e l i n q u i s h i n g j u r i s d i c t i o n in favour of t h e 
Loches g u a r d i a n s h i p j u d g e . 

19. T h e j u d g m e n t of 19 O c t o b e r 1995 was se rved on t h e a p p l i c a n t on 
5 D e c e m b e r 1995. H e served his pr i son s e n t e n c e from 16 Apr i l to 19 J u l y 
1996. 

20. T h e app l i can t aff irms t h a t his son, in his capac i ty as superv i so r , 
was no t i n f o r m e d of his a r r e s t or of his convic t ion on 19 O c t o b e r 1995 
un t i l 16 Apri l 1996, as all t h e s u m m o n s e s a n d no t ices of a p p o i n t m e n t in 
t h e c r i m i n a l p r o c e e d i n g s w e r e sent to h i m di rec t ly . H i s son h a d 
s u b s e q u e n t l y c o n t a c t e d t he g u a r d i a n s h i p j u d g e , i n f o r m i n g h im of his 
f a t h e r ' s a r r e s t a n d e x p l a i n i n g t h a t he k n e w n o t h i n g a b o u t t h e c r i m i n a l 
p r o c e e d i n g s a g a i n s t h im . O n 20 Apr i l 1996 his son h a d also c o m p l a i n e d 
to t h e publ ic p r o s e c u t o r at t h e T o u r s tribunal de grande instance ab o u t not 
b e i n g i n f o r m e d of t h e p r o c e e d i n g s a g a i n s t t h e a p p l i c a n t . A c c o r d i n g to t h e 
son, on b e c o m i n g a w a r e of t h e c o m p l a i n t a g a i n s t his f a t he r , he h a d m a d e 
e n q u i r i e s a t t h e g e n d a r m e r i e in o r d e r to o b t a i n a d d i t i o n a l i n f o r m a t i o n , 
b u t h a d b e e n advised t h a t no p r o c e e d i n g s h a d b e e n b r o u g h t a n d t h a t 
t h e r e h a d m e r e l y b e e n a r e q u e s t for a p sych ia t r i c r e p o r t . 

2 1 . T h e G o v e r n m e n t said t h a t t h e j u d g m e n t of t h e g u a r d i a n s h i p j u d g e 
of t h e Dis t r i c t C o u r t of t he 16th A d m i n i s t r a t i v e Dis t r i c t of Pa r i s d a t e d 
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1 M a r c h 1995 showed t h a t t h e j u d g e h a d dec ided to a d j o u r n h e a r i n g the 
app l i ca t i on for a superv i s ion o r d e r b e c a u s e of t h e c r i m i n a l p r o c e e d i n g s 
p e n d i n g a g a i n s t t h e a p p l i c a n t a n d h a d r e q u i r e d t h e a p p l i c a n t ' s son to 
a t t e n d c o u r t to give i n f o r m a t i o n abou t t hose p r o c e e d i n g s . 

22. In a l e t t e r of 24 Apr i l 1996 t h e g u a r d i a n s h i p j u d g e of Loches 
Di s t r i c t C o u r t i n f o r m e d t h e a p p l i c a n t ' s son t h a t t h e r e was no r e c o u r s e 
a g a i n s t t h e j u d g m e n t of 19 O c t o b e r 1995, s ince , in t h e a b s e n c e of a n 
a p p e a l , it h a d b e c o m e final. T h e j u d g e e x p l a i n e d t h a t t he a p p l i c a n t ' s 
superv i so ry r e g i m e e n t i t l e d h i m only to a s s i s t a n c e : it d id not e n t a i l a n 
ob l iga t ion for t h e supe rv i so r to be i n f o r m e d t h a t c r i m i n a l p r o c e e d i n g s 
h a d b e e n b r o u g h t a g a i n s t t h e p e r s o n supe rv i sed . 

23 . In a l e t t e r of 25 Apr i l 1996 the publ ic p r o s e c u t o r a t t h e T o u r s 
tribunal de grande instance obse rved in rep ly to a l e t t e r f rom the a p p l i c a n t ' s 
son d a t e d 20 Apr i l 1996 t h a t t h e app l i can t h a d failed to a t t e n d t h e cou r t 
h e a r i n g even t h o u g h he h a d rece ived the s u m m o n s by r e g i s t e r e d l e t t e r 
a n d h a d s igned a n a c k n o w l e d g m e n t of r ece ip t of it on 7 O c t o b e r 1995. H e 
h a d not s e e n fit to a t t e n d t h e c o u r t ' s h e a r i n g j u s t as he h a d not s e e n fit to 
a t t e n d his a p p o i n t m e n t s on 20 Apr i l a n d 11 M a y 1995 w i t h t he psych ia t r i s t 
w h o h a d b e e n i n s t r u c t e d by t h e publ ic p r o s e c u t o r ' s office to e x a m i n e h i m . 
T h e publ ic p r o s e c u t o r a lso p o i n t e d ou t t h a t t he a p p l i c a n t h a d given no 
ind ica t ion t h a t he was subjec t to a supe rv i s ion o r d e r . Las t ly , h e r e p e a t e d 
t h a t t he a p p l i c a n t h a d rece ived not i f ica t ion of t he j u d g m e n t . 

24. O n 10 M a y 1996 t h e lawyer a c t i n g for t he a p p l i c a n t ' s son w r o t e to 
t h e j u d g e r e spons ib l e for t h e e x e c u t i o n of s e n t e n c e s to e n q u i r e w h a t 
m e a s u r e s w e r e to be t a k e n in favour of t h e a p p l i c a n t in view of t h e fact 
t h a t it was " u n u s u a l " for a p e r s o n in r e spec t of w h o m a supe rv i s ion o r d e r 
h a d b e e n m a d e to be convic ted w i t h o u t b e i n g afforded a n o p p o r t u n i t y to 
receive a s s i s t ance a t t h e h e a r i n g from his superv i so r . H e e x p l a i n e d in his 
l e t t e r : 

"... Marcel Vauclelle personally received the summonses which were sent to him both 
by the registries and the gendarmerie, but his son, Alain Vaudcllc, was never informed 
of the existence of any of that correspondence although he had informed the 
gendarmerie concerned that his father was subject to a supervision order ..." 

25. O n 24 J u n e 1996 the a p p l i c a n t ' s superv i so r lodged a n a p p e a l 
a g a i n s t t h e j u d g m e n t of 19 O c t o b e r 1995 on the g r o u n d t h a t t he 
a p p l i c a n t " [ h a d b e e n ] ill a t t h e t i m e of t he h e a r i n g a n d u n a b l e to comply 
wi th t he c o u r t ' s s u m m o n s or t o a p p e a l " . O n 28 J u n e 1996 he rece ived a 
reply i n fo rming h i m t h a t he did not have s t a n d i n g to a p p e a l a n d t h a t , in 
any even t , t h e a p p l i c a n t ' s convic t ion h a d b e c o m e final owing to his fa i lure 
to a p p e a l . O n 30 M a y 1997 t h e superv i so r w r o t e a f u r t h e r l e t t e r to t h e 
publ ic p r o s e c u t o r c o n t e s t i n g t he j u d g m e n t of 19 O c t o b e r 1995. 

26. T h e a p p l i c a n t was e x a m i n e d by a psych ia t r i s t following a d i r e c t i o n 
i ssued by t h e Loches g u a r d i a n s h i p j u d g e on 22 A u g u s t 1996. T h e e x p e r t 
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c o n c l u d e d t h a t t h e c o n s u l t a t i o n : " [d id] not r evea l a n y in t e l l ec tua l deficit . 

T h e r e [was] no majo r i m p a i r m e n t of t he m e m o r y , t h e powers of 

c o n c e n t r a t i o n or t h e abil i ty to r e a s o n logically". 

27 . O n 27 A u g u s t 1996 t h e g u a r d i a n s h i p j u d g e h e a r d t he a p p l i c a n t , 

w h o c o m p l a i n e d t h a t his supe rv i so r h a d b e e n t a k i n g his m o n e y w i t h o u t 

a c c o u n t i n g to h i m for it a n d r e q u e s t e d a c h a n g e of superv i so r . O n 

29 A u g u s t 1996 t h e a p p l i c a n t ' s son was h e a r d by the g u a r d i a n s h i p j u d g e . 

H e accep t ed t h a t r e l a t i ons wi th his f a t h e r w e r e p e r t u r b e d a n d r e q u e s t e d 

t h a t his f a the r be m a d e subject to a g u a r d i a n s h i p o r d e r . 

28. By an o r d e r of 25 S e p t e m b e r 1996 Loches Dis t r i c t C o u r t 

d i s c h a r g e d t h e a p p l i c a n t f rom his role as superv i so r . T h a t dec is ion was 

u p h e l d by a j u d g m e n t of 9 J a n u a r y 1997. 

II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

29. T h e r e l e v a n t provis ions of t h e Civil C o d e a r e t h e following: 

Article 490 

"When the mental faculties are impaired by illness, infirmity or decline due to age, 
the interests of the person concerned shall be provided for by one of the protective 
regimes laid down in the following chapters. 

The same protective regimes shall be applicable in the event of impairment of the 
physical faculties if the person concerned is thereby prevented from expressing his or 
her will. 

Impairment of the mental or physical faculties must be established by medical 
evidence.v 

Article 492 

"A guardianship order shall be made if, for one of the reasons set out in Article 490, an 
adult requires continual representation in the conduct of his or her civil affairs." 

Article 508 

"When, for any of the reasons set out in Article 490, an adult, though not incapable of 
acting, requires advice or supervision in the conduct of his or her civil affairs, he or she 
shall be placed under a supervisory regime." 

Article 510 

"An adult subject to supervision may not, without the assistance of his or her 
supervisor, perform any act for which permission from the guardianship council would 
be required under the guardianship of adults regime. Nor may he or she receive or use 
capital sums without such assistance." 
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Article 510-2 

"Any service of judicial process on an adult subject to a supervision order must also be 
made on his or her supervisor, on pain of nullity." 

Article 511 

"When making a supervision order or in a subsequent judgment the judge may, on 
the advice of the patient's doctor, enumerate certain acts which the person subject to 
the order shall have capacity to perform alone as an exception to Article 510 or, 
conversely, add other acts to the list of those for which assistance from the supervisor 
is required under that Article." 

30. E x t r a c t s from t h e r e l e v a n t case- law: 
T h e C o u r t of C a s s a t i o n o v e r t u r n e d a j u d g m e n t of a c o u r t of a p p e a l in a 

case in wh ich t h e r e was n o ind i ca t i on f rom the w r i t t e n a n n o t a t i o n s , t h e 
p r o c e d u r a l d o c u m e n t s o r a n y o t h e r i t e m of ev idence t h a t t h e supe rv i so r 
had b e e n not i f ied of a no t ice of a p p e a l a g a i n s t a d ivorce d e c r e e lodged by 
the p e r s o n subject to t h e superv i s ion o r d e r ( C o u r t of C a s s a t i o n , F i r s t Civil 
Division, 17 D e c e m b e r 1991, Dalloz 1992, p . 373) . Conver se ly , t h e C o u r t of 
C a s s a t i o n d e c l a r e d admis s ib l e an a p p e a l on po in t s of law t h a t h a d b e e n 
se rved on t h e superv i so r a f t e r be ing se rved on t h e p e r s o n subject t o t h e 
superv i s ion o r d e r ( C o u r t of C a s s a t i o n , F i r s t Civil Divis ion, 6 J a n u a r y 
1988, Bull. civ. [Civil Bu l l e t in ] I, no. 3 ) . 

T H E L A W 

I. T H E G O V E R N M E N T ' S P R E L I M I N A R Y O B J E C T I O N 

3 1 . T h e G o v e r n m e n t p l e a d e d a fa i lure to e x h a u s t d o m e s t i c r e m e d i e s 
on t h e g r o u n d t h a t t he a p p l i c a n t h a d not a p p e a l e d a g a i n s t convic t ion . 

32 . As t h e C o u r t he ld in its admiss ib i l i ty dec is ion , t h e issue w h e t h e r 
t he a p p l i c a n t h a s compl i ed wi th his ob l iga t ion to e x h a u s t d o m e s t i c 
r e m e d i e s is t h e s a m e in s u b s t a n c e as his c o m p l a i n t t o t he C o u r t . T h e 
C o u r t t h e r e f o r e j o in s t h e ob jec t ion to t h e m e r i t s (see Kremzow v. Austria, 
j u d g m e n t of 21 S e p t e m b e r 1993, Ser ies A no . 268-B, pp . 4 0 - 4 1 , §§ 41-42, 
a n d Prinz v. Austria, no. 23867 /94 , § 30, 8 F e b r u a r y 2000, u n r e p o r t e d ) . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 6 O F T H E C O N V E N T I O N 

3 3 . T h e a p p l i c a n t c o m p l a i n e d t h a t he h a d b e e n u n a b l e to exe rc i se his 
defence r i g h t s p r o p e r l y in t h e c r i m i n a l p r o c e e d i n g s t h a t h a d b e e n 
i n s t i t u t e d a g a i n s t h im . H e e x p l a i n e d t h a t he h a d b e e n subject to a 
supe rv i s ion o r d e r and was i n c a p a b l e of d e f e n d i n g h i m s e l f a lone in t h e 
c r imina l p r o c e e d i n g s . A j u d g m e n t had b e e n de l i ve red a g a i n s t h i m in 
p r o c e e d i n g s t h a t had b e e n d e e m e d to be a d v e r s a r i a l a n d he a lone h a d 
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b e e n se rved wi th it. H i s superv i so r h a d no t b e e n i n f o r m e d of t he c r i m i n a l 
p r o c e e d i n g s p e n d i n g a g a i n s t h i m or of his s u b s e q u e n t convic t ion. As a n 
u n r e p r e s e n t e d d e f e n d a n t , he h a d no t b e e n able to d e f e n d his r i g h t s 
p r o p e r l y before j u d g m e n t was de l ive red or to lodge a n a p p e a l , as by 
h i m s e l f he was incapab le of c o m p r e h e n d i n g t h e s e r i o u s n e s s of t h e 
offences h e was accused of. 

34. H e re l ied on Ar t ic le 6 of t he C o n v e n t i o n , which p rov ides : 

"1 . In the determination of... any criminal charge against him, everyone is entitled 
to a fair ... hearing ... by [a] ... tribunal ..." 

H e re l ied in p a r t i c u l a r on Ar t i c l e 6 § 3 (a ) , wh ich lays down : 

"Everyone charged with a criminal offence has the following minimum rights: 

(a) to be informed promptly, in a language which he understands and in detail, of the 
nature and cause of the accusation against him;" 

35. T h e C o u r t r e i t e r a t e s t h a t t h e r e q u i r e m e n t s of p a r a g r a p h 3 of 
Ar t ic le 6 a r e to be s e e n as p a r t i c u l a r a spec t s of t he r igh t to a fair t r i a l 
g u a r a n t e e d by p a r a g r a p h 1; accord ing ly , t h e C o u r t will e x a m i n e t h e 
c o m p l a i n t u n d e r t h o s e two provis ions t a k e n t o g e t h e r (see , a m o n g o t h e r 
a u t h o r i t i e s , F.C.B. v. Italy, j u d g m e n t of 28 A u g u s t 1991, Ser ies A 
no . 208-B, p . 20, § 2 9 ) . 

A. T h e p a r t i e s ' s u b m i s s i o n s 

1. The applicant 

36. T h e a p p l i c a n t said t h a t t h e decis ion to p lace h i m u n d e r superv i s ion 
h a d b e e n t a k e n , w i t h S t a t e C o u n s e l ' s app rova l , on 29 M a r c h 1995, as t h e 
g u a r d i a n s h i p j u d g e h a d found on the bas i s of a med i ca l op in ion a n d 
ev idence from t h e app l i can t t h a t "owing to t he i m p a i r m e n t of his 
facu l t ies , M r M a r c e l V a u d e l l e r e q u i r e s r e p r e s e n t a t i o n a n d a s s i s t ance in 
t h e c o n d u c t of his civil affairs" . T h e j u d g e h a d s t a t e d t h a t t he a p p l i c a n t 
could no t t a k e p a r t in cou r t p r o c e e d i n g s w i t h o u t t h e a s s i s t an ce of his 
supe rv i so r . 

37. In the a p p l i c a n t ' s s u b m i s s i o n , it followed t h a t if he r e q u i r e d 
a s s i s t ance in civil p r o c e e d i n g s , he m u s t have b e e n in even g r e a t e r n e e d of 
a s s i s t a n c e in c r i m i n a l p r o c e e d i n g s a g a i n s t h i m c o n c e r n i n g his 
f u n d a m e n t a l r i g h t s . H e t h u s r e j ec t ed t h e G o v e r n m e n t ' s a r g u m e n t t h a t 
t h e fact t h a t he was i ncapab l e of a c t i n g a lone in civil p r o c e e d i n g s h a d no 
b e a r i n g on t h e issue w h e t h e r h e could d e f e n d h imse l f in c r i m i n a l 
p r o c e e d i n g s . T h e p o t e n t i a l c o n s e q u e n c e s in c r i m i n a l p r o c e e d i n g s w e r e 
m o r e se r ious , in t e r m s no tab ly of d e p r i v a t i o n of l iber ty , t h a n in civil 
p r o c e e d i n g s . In add i t i on , t h e s a m e m e n t a l facul t ies w e r e r e q u i r e d to 
d e f e n d a c r i m i n a l c h a r g e as to p l ead one ' s case in civil p r o c e e d i n g s . 



VAUDELLE v. FRANCE J U D G M E N T 253 

38 . It was t r u e t h a t t h e r e was no specific c r imina l - l aw provis ion of 
d o m e s t i c law t h a t laid down t h a t a d u l t s subject to a superv i s ion o r d e r 
could only be val idly p r o s e c u t e d if t h e y had t h e a s s i s t an ce of t he i r 
superv i sor . H o w e v e r , t h e r e was no provis ion e i t h e r t h a t e s t ab l i shed a n 
excep t ion in c r i m i n a l p r o c e e d i n g s to t h e ru le t h a t supe rv i sed p e r s o n s h a d 
to be ass i s ted by t h e i r supe rv i so r if t he g u a r d i a n s h i p judge o r d e r e d t h a t 
such a s s i s t ance was r e q u i r e d in cour t p r o c e e d i n g s . M o r e o v e r , in a 
j u d g m e n t of 8 M a r c h 2000, t he C r i m i n a l Division of t he C o u r t of 
C a s s a t i o n h a d ru led t h a t a p r o t e c t e d a d u l t a c t i n g as a civil p a r t y in 
c r i m i n a l p r o c e e d i n g s was e n t i t l e d to a s s i s t ance by t h e superv i so r . 

39. T h e appl ican t po in ted out t h a t t he inves t iga tors had no ted in the i r 
r epo r t of 20 F e b r u a r y 1995 t h a t p roceed ings w e r e p e n d i n g before t h e 
guardianship j u d g e and t h a t t he app l i can t ' s son h a d b e e n appo in t ed as his 
a t t o r n e y on 7 N o v e m b e r 1994. H e compla ined tha t , a l t h o u g h t h e C r i m i n a l 
C o u r t had been aware t h a t he was subject to supervis ion, he had neve r the l e s s 
b e e n given a cus tod ia l s e n t e n c e , even t h o u g h he h a d b e e n q u e s t i o n e d only 
once by the g e n d a r m e s , t h e r e had b e e n no conf ron ta t ion wi th his accusers , 
t he C r i m i n a l C o u r t had not b e e n ce r t a in t h a t he h a d received t h e s u m m o n s 
to a p p e a r before it, he had not b e e n h e a r d or even seen by a j u d g e , he had not 
been ass is ted or r e p r e s e n t e d by a lawyer a n d , lastly, he h a d not t a k e n p a r t in 
the tr ial t ha t had re su l t ed in his be ing convicted in w h a t were none the l e s s 
d e e m e d to have b e e n "adversa r i a l p roceed ings" . 

40. Since he had b e e n incapab le of de f end ing his i n t e r e s t s , t h e 
p roceed ings i n s t i t u t ed aga ins t h im a n d in which he h a d received no 
ass i s t ance w e r e mani fes t ly unfai r , not only because of t h e i nequa l i t y of 
a r m s caused by his posi t ion of weaknes s , b u t also b e c a u s e he could not , 
wi thou t a s s i s t ance , be " in fo rmed ... in a l a n g u a g e which he u n d e r s t o o d ] " . 
T h u s , he h a d b e e n p r e v e n t e d by his dec l in ing m e n t a l facult ies from 
p rope r ly a s c e r t a i n i n g the c h a r g e a g a i n s t h im a n d u n d e r s t a n d i n g its 
n a t u r e a n d scope, and t he r e fo r e from de fend ing h imse l f effectively. 

4 1 . T h e jud ic i a l a u t h o r i t i e s r e spons ib l e for his p r o s e c u t i o n h a d b e e n 
in fo rmed of his incapac i ty . H o w e v e r , t h e F r e n c h a u t h o r i t i e s h a d not 
i n fo rmed his supe rv i so r of t h e p e n d i n g c r i m i n a l p r o c e e d i n g s or of t h e 
h e a r i n g before t h e C r i m i n a l C o u r t a n d h a d not se rved t h e convic t ion on 
h i m . T h e y had conf ined t h e m s e l v e s to s e n d i n g t h e s u m m o n s e s a n d no t ices 
of a p p o i n t m e n t to t he a p p l i c a n t himself, w i t h o u t m a k i n g any a t t e m p t to 
ob t a in i n f o r m a t i o n from t h e g u a r d i a n s h i p judge or to s ecu re specia l 
a s s i s t ance for t h e app l i c an t . T h e y h a d also failed to have t he a p p l i c a n t ' s 
m e n t a l cond i t i on e x a m i n e d . 

42 . F u r t h e r , t h e G o v e r n m e n t ' s c r i t i c i sm of t h e a p p l i c a n t for fai l ing to 
t a k e t he n e c e s s a r y s t eps to have his supe rv i so r i n fo rmed of t he pos i t ion in 
t h e c r i m i n a l p r o c e e d i n g s was u n f o u n d e d . Superv i s ion was a p ro t ec t i v e 
r e g i m e a n d , as such , con fe r r ed r i g h t s on t he p r o t e c t e d adu l t w i t h o u t 
i m p o s i n g a n y a d d i t i o n a l specia l ob l iga t ion on h im or he r . 
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2. The Government 

4 3 . T h e G o v e r n m e n t rep l ied t h a t t he a p p l i c a n t was u n d e r t h e o r d i n a r y 
supe rv i s ion r e g i m e , u n d e r wh ich supe rv i sed p e r s o n s r e t a i n e d t h e i r legal 
capac i ty excep t for ac t s express ly exc luded by t h e s t a t u t o r y provis ions . 
U n d e r t he d o m e s t i c law, superv i s ion was a r e g i m e for p rov id ing 
a s s i s t ance to a d u l t s w h o w e r e not i ncapab l e of a c t i ng , bu t m e r e l y n e e d e d 
advice or superv i s ion in t he c o n d u c t of t h e i r civil affairs . T h e r e g i m e was 
i n t e n d e d to p r e s e r v e t h e p e c u n i a r y i n t e r e s t s of p r o t e c t e d a d u l t s w h o w e r e 
u n d e r a g e n e r a l incapac i ty . Superv i s ion o r d e r s w e r e m a d e w h e n p e r s o n s 
ac t ed in a m a n n e r t h a t exposed t h e m to a r isk of " b e c o m i n g n e e d y or 
u n a b l e to fulfil t h e i r family ob l i ga t i ons " . U n l i k e p e r s o n s subjec t to a 
g u a r d i a n s h i p o r d e r , p r o t e c t e d a d u l t s u n d e r supe rv i s ion w e r e not 
c o n s i d e r e d as b e i n g in n e e d of c o n s t a n t r e p r e s e n t a t i o n b u t as peop le 
whose s i t u a t i o n m e a n t t h a t t hey r e q u i r e d advice , a n d even superv i s ion , 
in t he c o n d u c t of c e r t a i n civil affairs (Art ic le 508 of t h e Civil C o d e - see 
" R e l e v a n t D o m e s t i c L a w a n d P r a c t i c e " above ) . T h u s , w i t h r e g a r d to 
p r o p e r t y , p e r s o n s subjec t to a supe rv i s ion o r d e r w e r e e m p o w e r e d to t a k e 
p ro t ec t ive m e a s u r e s , to p e r f o r m a d m i n i s t r a t i v e ac ts a n d to p e r f o r m 
c e r t a i n ac t s d i s p o s i n g of p r o p e r t y of l i m i t e d v a l u e . As r e g a r d s o t h e r 
s p h e r e s , they w e r e e n t i t l e d , inter alia, to be r e g i s t e r e d on t h e e lec to ra l 
r e g i s t e r a n d v o t e . T h e y w e r e a lso a t l iber ty to c h a n g e t he i r a d d r e s s ( t he 
r e f e r e n c e to t h e n e e d for t h e a p p l i c a n t ' s r e p r e s e n t a t i o n in cou r t 
p r o c e e d i n g s a p p e a r e d only in t h e r e a s o n i n g of t h e j u d g m e n t of 29 M a r c h 
1995 a n d not in t he o p e r a t i v e provis ions , wh ich i n d i c a t e d t h a t t he judge 
h a d not i n t e n d e d r e p r e s e n t a t i o n wi th in t he m e a n i n g of Ar t i c l e 492 of t he 
Civil C o d e , o t h e r w i s e he would have m a d e a g u a r d i a n s h i p o r d e r in r e spec t 
of t h e a p p l i c a n t ) . 

44 . Ar t i c l e 510 of t h e Civil C o d e laid down t h a t a n a d u l t subject to a 
supe rv i s ion o r d e r could not , w i t h o u t t he supe rv i so r ' s a s s i s t a n c e , p e r f o r m 
a n y ac t for wh ich t h e p e r m i s s i o n of t h e g u a r d i a n s h i p counci l would be 
r e q u i r e d u n d e r t h e g u a r d i a n s h i p of a d u l t s r e g i m e . T h a t signified t h a t 
t he inabi l i ty of p e r s o n s u n d e r superv i s ion to l ake p a r t in cou r t 
p r o c e e d i n g s was r e s t r i c t e d to civil p r o c e e d i n g s a n d did no t affect t he i r 
r i g h t s a n d ob l iga t ions or t h e p r o c e d u r e in t he c r i m i n a l c o u r t s . T h u s , t h e 
s i t u a t i o n of an a d u l t subjec t to a superv i s ion o r d e r could not be e q u a t e d 
wi th t h a t of a p e r s o n l ack ing in d i s c e r n m e n t a n d i n c a p a b l e of p e r f o r m i n g , 
u n d e r s t a n d i n g or c o m p l y i n g wi th his or h e r ob l iga t ions u n d e r t he c r i m i n a l 
law. It was for t h a t r e a s o n t h a t t h e law m a d e no provis ion for superv i so r s 
(who, m o r e o v e r , w e r e not p a r t i e s to the p r o c e e d i n g s ) to be i n f o r m e d a n d 
supe rv i so r s had no power to r e p r e s e n t t he p e r s o n s u n d e r t h e i r superv i s ion 
a t t he h e a r i n g . T h e s a m e ru l e app l ied w h e n , as in t h e i n s t a n t case , in 
which t h e a p p l i c a n t h a d b e e n o r d e r e d to pay d a m a g e s t o t he m i n o r s 
c o n c e r n e d , a civil c l a im was j o i n e d to c r i m i n a l p r o c e e d i n g s . F u r t h e r m o r e , 
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it was a g e n e r a l p r inc ip le of d o m e s t i c law t h a t civil provis ions such as 
Ar t ic le 510 were not app l i cab l e to p r o c e e d i n g s in t h e c r i m i n a l c o u r t s . 

4 5 . T h e superv i s ion o r d e r m a d e in r e spec t of t h e a p p l i c a n t h a d 
essen t i a l ly b e e n i n t e n d e d to e n s u r e t h a t his supe rv i so r gave h i m h e l p 
w i t h t he m a n a g e m e n t of his f inancia l affairs and , m o r e pa r t i cu l a r ly , t he 
p a y m e n t of his bills. T h a t p ro t ec t ive m e a s u r e did not c o n c e r n t h e c r i m i n a l 
p r o c e e d i n g s a g a i n s t t he app l i c an t . It had t h e r e f o r e b e e n cor rec t p r o c e d u r e 
to send t h e no t ices of t h e a p p o i n t m e n t s wi th t he e x p e r t s a n d t h e s u m m o n s 
to a t t e n d the h e a r i n g before t h e C r i m i n a l C o u r t to t he a p p l i c a n t 
pe r sona l ly . 

46 . F u r t h e r m o r e , t h e p sych ia t r i s t s h a d a g r e e d in t h e i r r e p o r t s t h a t t he 
a p p l i c a n t was not suffer ing from any psychopa tho log ica l d i s o r d e r a n d 
t h e r e was no n e e d for a g u a r d i a n s h i p o r d e r . M o r e o v e r , t he a p p l i c a n t h a d 
a t t e n d e d a p p o i n t m e n t s a t t h e g e n d a r m e r i e in F e b r u a r y 1995 a n d w i t h a 
psych ia t r i s t in A u g u s t 1996, b u t h a d g iven no e x p l a n a t i o n for fai l ing to 
a t t e n d his a p p o i n t m e n t s w i t h t he psych ia t r i s t in 1995 or for his a b s e n c e 
a t t h e h e a r i n g before t h e C r i m i n a l C o u r t . H e h a d a lso a t t e n d e d the 
h e a r i n g before t h e T o u r s tribunal de grande instance on 9 J a n u a r y 1997. 

47 . In t h e G o v e r n m e n t ' s submis s ion , t h e a p p l i c a n t h a d t h e r e f o r e b e e n 
capab l e of u n d e r s t a n d i n g t h e p r o c e d u r e a n d w h a t w a s a t s t a k e in t he 
p r o c e e d i n g s t h a t h a d b e e n i n s t i t u t e d aga ins t h im . It could not be 
in fe r red from the fact t h a t he was u n d e r supe rv i s ion t h a t he was 
incapab le of d e f e n d i n g h i m s e l f sa t i s fac tor i ly or d e f e n d i n g his i n t e r e s t s 
before t h e C r i m i n a l C o u r t , h a d he c o n s i d e r e d it neces sa ry . M o r e o v e r , t h e 
fact t h a t he had app l i ed for a c h a n g e of superv i so r in p e r s o n showed t h a t 
he h a d b e e n equa l ly able to defend h i m s e l f before a c o u r t a n d to lodge a n 
a p p e a l a g a i n s t convic t ion. Bes ides , w h e n convic t ing h i m , t he d o m e s t i c 
cou r t had necessa r i ly d e c i d e d the issue of his c r i m i n a l respons ib i l i ty . 

4 8 . T h e G o v e r n m e n t d e n i e d t h a t t h e a p p l i c a n t ' s son h a d not b e e n 
in fo rmed of t he c r i m i n a l p r o c e e d i n g s aga ins t t he a p p l i c a n t , p o i n t i n g out 
t h a t he had said in ev idence on 8 N o v e m b e r 1995 t h a t he had h a d no news 
of t h e indecen t a s sau l t case s ince M a r c h 1995. T h e fact of t he m a t t e r was 
t h a t t he a p p l i c a n t ' s son h a d failed in his t ask as superv i sor . It was 
n o t e w o r t h y too t h a t t h e a p p l i c a n t h a d c lear ly e x p r e s s e d a n i n t e n t i o n to 
p r e v e n t his supe rv i so r l e a r n i n g of "his p e r s o n a l a f fa i r s" a n d in p a r t i c u l a r 
of t h e c r i m i n a l p r o c e e d i n g s aga ins t h i m . In his o r d e r of 25 S e p t e m b e r 1996 
t h e d i s t r i c t j u d g e had n o t e d t h a t t h e a p p l i c a n t "does not i n fo rm his 
son of his p e r s o n a l affairs s u c h as t he s u m m o n s to a p p e a r before t he 
T o u r s C r i m i n a l C o u r t " . Last ly , t h e app l i can t had duly s igned the 
a c k n o w l e d g m e n t of r ece ip t of t h e r e g i s t e r e d l e t t e r c o n t a i n i n g the 
s u m m o n s r e q u i r i n g h i m to a p p e a r before t h e C r i m i n a l C o u r t and , 
accord ingly , t h e verd ic t a g a i n s t h im was d e e m e d to have b e e n de l ive red 
in a d v e r s a r i a l p r o c e e d i n g s . T h e r e was n o t h i n g to s u p p o r t t he a f f i rma t ion 
t h a t t he a p p l i c a n t ' s supe rv i so r would have m a n a g e d to convince his f a t h e r 
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to a p p e a r a t t h e h e a r i n g a n d s u b s e q u e n t l y to a p p e a l if he h a d b e e n a w a r e 
of t h e s u m m o n s . 

49 . T h e G o v e r n m e n t conc luded from t h e above t h a t , as a n accused in 
c r i m i n a l p r o c e e d i n g s , t h e app l i can t could have a s s e r t e d his de fence r igh t s 
a n d a p p e a l e d a g a i n s t his convic t ion even t h o u g h he was subjec t to a 
supe rv i s ion o r d e r . T h e fact t h a t he was u n d e r superv i s ion did not by i tself 
e s t ab l i sh t h a t he was i n c a p a b l e of d e f e n d i n g h i m s e l f a l o n e . 

B . T h e C o u r t ' s a s s e s s m e n t 

50. T h e C o u r t obse rves t h a t t h e a p p l i c a n t pe r sona l l y rece ived a 
s u m m o n s to a t t e n d t h e h e a r i n g before t h e C r i m i n a l C o u r t a n d t h a t t h e 
j u d g m e n t convic t ing h i m was s u b s e q u e n t l y se rved on h i m persona l ly . 

5 1 . T h e C o u r t h a s a l r e a d y h a d occas ion to say t h a t only p e r s o n a l 
service is "conc lus ive" (see F.C.B. v. Italy, c i t ed above , p . 20, § 32) . In 
t h e s e c i r c u m s t a n c e s , it no t e s t h a t t h e j ud i c i a l a u t h o r i t i e s compl i ed wi th 
t h e a p p l i c a n t ' s p r o c e d u r a l r i g h t s a n d afforded h i m , a t l eas t in form, t h e 
m e a n s of e n s u r i n g t h a t his r i gh t s u n d e r Ar t i c l e 6 of t h e C o n v e n t i o n w e r e 
r e s p e c t e d . 

52. T h e C o u r t r e i t e r a t e s , however , t h a t t h e C o n v e n t i o n s y s t e m 
r e q u i r e s t h a t in c e r t a i n cases t h e C o n t r a c t i n g S t a t e s t a k e posi t ive 
m e a s u r e s to g u a r a n t e e effective c o m p l i a n c e w i t h t h e r i g h t s set ou t in 
Ar t ic le 6 (see Artico v. Italy, j u d g m e n t of 13 M a y 1980, Ser ies A no . 37, 
p. 18, § 36) . T h e y m u s t exerc i se d i l igence to e n s u r e t h e effective 
e n j o y m e n t of t h e r i g h t s g u a r a n t e e d by Ar t ic le 6 (see T. v. Italy, j u d g m e n t 
of 12 O c t o b e r 1992, Se r i e s A no. 245-C, p . 42, § 29) . 

53 . It follows t h a t t he issue to be d e t e r m i n e d h e r e is w h e t h e r 
c o m p l i a n c e w i t h t h e a p p l i c a n t ' s p r o c e d u r a l r i gh t s g u a r a n t e e d h i m 
effective e n j o y m e n t of t he r igh t to a fair h e a r i n g a n d e n a b l e d h i m to 
exerc i se his de fence r i gh t s , r e g a r d be ing h a d to t h e g u a r d i a n s h i p j u d g e ' s 
r u l i n g t h a t , "owing to t he i m p a i r m e n t of his facul t ies , [he] r e q u i r e [d] 
r e p r e s e n t a t i o n a n d a s s i s t ance in t he c o n d u c t of his civil af fa i rs" a n d 
could no t " w i t h o u t his supe rv i so r ' s a s s i s t a n c e " " t a k e p a r t in cou r t 
p r o c e e d i n g s " . 

54. T h e G o v e r n m e n t have e x p l a i n e d t h a t u n d e r d o m e s t i c law the 
supe rv i s ion o r d e r does not affect t h e c r i m i n a l p r o c e d u r e a n d t h e r e is no 
ru le r e q u i r i n g t h e supe rv i so r to be i n fo rmed of c r i m i n a l p r o c e e d i n g s or 
specia l ly r e p r e s e n t e d in t h e m . T h e y said t h a t d o m e s t i c law h a d t he r e fo r e 
b e e n compl i ed wi th . 

55 . T h e C o u r t r e i t e r a t e s t h a t it is not i ts role to dec ide in t h e a b s t r a c t 
w h e t h e r t h e app l i cab le d o m e s t i c law is c o m p a t i b l e wi th t h e C o n v e n t i o n or 
w h e t h e r t h e d o m e s t i c law h a s b e e n c o m p l i e d wi th by t h e n a t i o n a l 
a u t h o r i t i e s (see Ringeisen v. Austria, j u d g m e n t of 16 J u l y 1971, Ser ies A 
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no. 13, p . 40 , § 97) . In cases a r i s i ng from ind iv idua l p e t i t i o n s it m u s t as far 
as poss ible e x a m i n e t h e i s sues r a i sed by t h e case before it (see The Holy 
Monasteries v. Greece, j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no . 301-A, 
pp . 30-31 , § 55) . 

56. T h e G o v e r n m e n t said t h a t , a l t h o u g h subjec t to a superv i s ion o r d e r , 
t he a p p l i c a n t h a d r e m a i n e d capab l e of u n d e r s t a n d i n g t h e p r o c e d u r e a n d 
w h a t was a t s t a k e in t h e c r i m i n a l p r o c e e d i n g s . T h i s was d e m o n s t r a t e d by a 
n u m b e r of fac tors , first a n d fo remos t t he g u a r d i a n s h i p j u d g e ' s dec is ion to 
m a k e a superv i s ion , not a g u a r d i a n s h i p , o r d e r . T h e C r i m i n a l C o u r t h a d 
t h e r e f o r e no t b e e n u n d e r a d u t y to exe rc i se g r e a t e r d i l igence . 

57 . T h e C o u r t r e i t e r a t e s t h a t t h e C o n t r a c t i n g S t a t e s enjoy a wide 
d i sc re t ion as r e g a r d s t h e choice of t h e m e a n s c a l c u l a t e d to e n s u r e t h a t 
t h e i r legal s y s t e m s a r e in c o m p l i a n c e wi th t h e r e q u i r e m e n t s of Ar t i c l e 6 
§ 1 in th is field. T h e C o u r t ' s t a sk is not to i nd i ca t e t hose m e a n s to t h e 
S t a t e s , b u t to d e t e r m i n e w h e t h e r t h e r e su l t cal led for by t he C o n v e n t i o n 
has b e e n ach ieved (see , mutatis mutandis, De Cubber v. Belgium, j u d g m e n t of 
26 O c t o b e r 1984, Ser ies A no . 86, p . 20, § 35) . For th i s to be so, t h e 
r e s o u r c e s ava i lab le u n d e r d o m e s t i c law m u s t be shown to be effective 
(see Colozza v. Italy, j u d g m e n t of 12 F e b r u a r y 1985, Ser ies A no . 89, 
pp . 15-16, § 30) . In o r d e r to d e t e r m i n e " w h e t h e r a p r o c e e d i n g provides 
a d e q u a t e g u a r a n t e e s , r e g a r d m u s t be h a d to t he p a r t i c u l a r n a t u r e of t he 
c i r c u m s t a n c e s in which such p r o c e e d i n g t a k e p l a c e " (see De Wilde, Ooms 
and Versyp v. Belgium, j u d g m e n t of 18 J u n e 1971, Ser ies A no . 12, pp . 41-42, 
§ 78, a n d Wassink v. the Netherlands, j u d g m e n t of 27 S e p t e m b e r 1990, 
Ser ies A no . 185-A, p . 13, § 30) . 

58 . In t h e p r e s e n t case , t h e C o u r t a t t a c h e s p a r t i c u l a r we igh t to t h e 
following specia l c i r c u m s t a n c e s . 

T h e a p p l i c a n t was accused of sexua l a b u s e of m i n o r s a g e d u n d e r 15. 
T h e offences w e r e t h e r e f o r e p a r t i c u l a r l y se r ious , as t h e C r i m i n a l C o u r t 
i tself i n d i c a t e d (see p a r a g r a p h 15 above ) . T h e n a t u r e of t h e offences a lso 
m a d e an a s s e s s m e n t of t h e a p p l i c a n t ' s m e n t a l cond i t i on n e c e s s a r y s ince , 
a f te r t he a p p l i c a n t h a d b e e n q u e s t i o n e d by the g e n d a r m e r i e , t h e publ ic 
p r o s e c u t o r o r d e r e d a p sych ia t r i c r e p o r t on h i m . T h e a p p l i c a n t d id not , 
however , a t t e n d e i t h e r of t h e two a p p o i n t m e n t s h e was given a n d offered 
no e x p l a n a t i o n for his fa i lure to do so, so t h a t t he C r i m i n a l C o u r t h a d no 
m e a n s of k n o w i n g the r e a s o n for his a b s e n c e . 

F u r t h e r , t h e a p p l i c a n t was l iable to a p r i son s e n t e n c e a n d was given a 
cus tod ia l s e n t e n c e , p a r t of wh ich was t o be se rved i m m e d i a t e l y . H e 
t h e r e f o r e h a d a m a t e r i a l i n t e r e s t a t s t a k e in t h e p r o c e e d i n g s . 

Last ly , S t a t e C o u n s e l ' s Office in P a r i s h a d b e e n not i f ied of t h e 
superv i s ion o r d e r a n d t h e G o v e r n m e n t did not d e n y t h a t t h e jud ic i a l 
a u t h o r i t i e s h a d b e e n i n f o r m e d t h a t t h e a p p l i c a n t was u n d e r supe rv i s ion . 

H o w e v e r , t h e C o u r t n o t e s t h a t t h e p r o c e e d i n g s before t h e C r i m i n a l 
C o u r t w e r e b e g u n by a d i rec t s u m m o n s , t h a t is w i t h o u t a p r io r 
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inves t iga t ive s t a g e , a n d t h a t t h e C r i m i n a l C o u r t convic ted t h e a p p l i c a n t in 
a verd ic t de l ive red in p r o c e e d i n g s t h a t w e r e d e e m e d to have b e e n 
a d v e r s a r i a l , a l t h o u g h the a p p l i c a n t was a b s e n t a n d u n r e p r e s e n t e d a t t h e 
h e a r i n g a n d it h a d no t rece ived t h e e x p e r t p sych ia t r i c r e p o r t which t h e 
publ ic p r o s e c u t o r ' s office h a d i tself p rev ious ly o r d e r e d . 

59. In t he C o u r t ' s op in ion , faced wi th t h a t c o m b i n a t i o n of fac tors , t h e 
C r i m i n a l C o u r t was b o u n d ou t of fa i rness to t a k e a d d i t i o n a l s teps before 
t r y ing t h e case to e n s u r e t h a t t h e a p p l i c a n t effectively enjoyed the r i g h t s 
g u a r a n t e e d to h i m by Ar t ic le 6 of t h e C o n v e n t i o n . In t h a t connec t i on , it 
r e i t e r a t e s t h a t it is i m p o r t a n t for t h e accused to be p r e s e n t in p e r s o n a t 
first i n s t a n c e (see , a m o n g o t h e r a u t h o r i t i e s , Colozza, c i ted above, p . 14, 
§ 27) , a n d po in t s ou t t h a t u n d e r Ar t ic le 6 § 3 (c) of t h e C o n v e n t i o n t h e 
accused is en t i t l ed to have a lawyer a s s igned by t h e cou r t of i ts own 
m o t i o n " w h e n t h e i n t e r e s t s of j u s t i c e so r e q u i r e " . 

60. In add i t i on : "Specia l p r o c e d u r a l s a f e g u a r d s m a y prove cal led for in 
o r d e r to p r o t e c t t he i n t e r e s t s of p e r s o n s who , on accoun t of t h e i r m e n t a l 
d i sab i l i t i e s , a r e no t fully c a p a b l e of a c t i n g for t h e m s e l v e s " (see, mutatis 
mutandis, Megyeri v. Germany, j u d g m e n t of 12 M a y 1992, Ser ies A no. 237-A, 
pp . 11-12, § 22; Winterwerp v. the Netherlands, j u d g m e n t of 24 O c t o b e r 1979, 
Ser ies A no . 33 , p . 24, § 60 in fine; a n d Prinz, c i ted above , § 44) . 

6 1 . In th is c o n t e x t t he superv i s ion o r d e r , wh ich was m a d e seven 
m o n t h s before t h e h e a r i n g in t h e C r i m i n a l C o u r t a n d was still effective 
a t t he t i m e , p rov ides useful g u i d a n c e . It shows t h a t t he n a t i o n a l 
a u t h o r i t i e s had t h e m s e l v e s d e c i d e d a t t h e m a t e r i a l t i m e t h a t t he 
a p p l i c a n t was no t fully capab le of a c t i n g a lone on his own behalf . Like t h e 
a p p l i c a n t , t he C o u r t cons ide r s t h a t , as he was r e g a r d e d as b e i n g i ncapab l e 
of a c t i n g a lone on his own b e h a l f in t h e conduc t of his civil affairs , he 
shou ld have b e e n r e g a r d e d as b e i n g equa l ly i ncapab l e of a c t i n g a lone in 
t h e c r i m i n a l p r o c e e d i n g s . At s t a k e in those p r o c e e d i n g s was t h e r igh t to 
l iber ty , a r ight whose i m p o r t a n c e in a d e m o c r a t i c socie ty has b e e n 
cons i s t en t ly e m p h a s i s e d by the C o u r t (see , a m o n g o t h e r a u t h o r i t i e s , 
Winterwerp, c i ted above , pp . 16-17, § 37) . T h u s , c r i m i n a l p r o c e e d i n g s 
p r o d u c e far m o r e se r ious c o n s e q u e n c e s t h a n civil p r o c e e d i n g s . 

62. T h e C o u r t t he r e fo r e fails to see on w h a t bas is or for w h a t r e a s o n a n 
ind iv idua l who it is a c c e p t e d is i n c a p a b l e of d e f e n d i n g his civil i n t e r e s t s 
a n d is e n t i t l e d to a s s i s t ance for t h a t p u r p o s e shou ld not a lso be given 
a s s i s t ance to de fend h imse l f a g a i n s t a c r i m i n a l c h a r g e . 

63 . Bes ides , in t h e i n s t a n t case , t he a p p l i c a n t was o r d e r e d to pay 
d a m a g e s . T h e p r o c e e d i n g s t h e r e f o r e affected his p e c u n i a r y r i gh t s . Since 
supe rv i s ion o r d e r s a r e i n t e n d e d to p r o t e c t t h e p e c u n i a r y r igh t s of t he 
a d u l t c o n c e r n e d (see p a r a g r a p h s 43-44 above ) , t h e C o u r t sees no 
ju s t i f i ca t ion for t h e a p p l i c a n t ' s b e i n g d e n i e d a s s i s t an ce in t he c r i m i n a l 
p r o c e e d i n g s . 
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64. In t h e G o v e r n m e n t ' s submis s ion , t h e respons ib i l i ty lay essen t i a l ly 
wi th t h e supe rv i so r who , a l t h o u g h i n f o r m e d of t h e c r i m i n a l p r o c e e d i n g s 
a g a i n s t t h e a p p l i c a n t , h a d failed to d i s c h a r g e his ob l iga t ions . T h e C o u r t 
no t e s however t h a t t he supe rv i so r was not i n f o r m e d at a n y s t a g e b e t w e e n 
his a p p o i n t m e n t in t h a t capac i ty on 29 M a r c h 1995 a n d t h e convic t ion on 
19 O c t o b e r 1995 t h a t c r i m i n a l p r o c e e d i n g s h a d b e e n b r o u g h t a g a i n s t t h e 
adu l t he was r e spons ib l e for p r o t e c t i n g (see p a r a g r a p h s 12-15 a n d 20-21 
above ) . 

65 . U l t i m a t e l y , t he C o u r t cons ide r s t h a t in a case such as t h e p r e s e n t 
one , wh ich c o n c e r n s a se r ious c h a r g e , t h e n a t i o n a l a u t h o r i t i e s shou ld t a k e 
a d d i t i o n a l s t eps in t he i n t e r e s t s of t h e p r o p e r a d m i n i s t r a t i o n of j u s t i c e . 
T h e y could have o r d e r e d t h e a p p l i c a n t to a t t e n d the a p p o i n t m e n t w i t h 
t h e psych ia t r i s t (see p a r a g r a p h 14 above) a n d to a p p e a r a t t h e h e a r i n g 
a n d , in t h e event of his fai l ing to comply , a r r a n g e d for h i m to be 
r e p r e s e n t e d by his superv i so r or a lawyer . T h a t wou ld have e n a b l e d t he 
app l i can t to u n d e r s t a n d the p r o c e e d i n g s a n d to be i n f o r m e d in de t a i l of 
t h e n a t u r e a n d c a u s e of t he a c c u s a t i o n aga ins t h im wi th in t h e m e a n i n g 
of Ar t ic le 6 § 3 (a) of t h e C o n v e n t i o n ; it would also have e n a b l e d t h e 
C r i m i n a l C o u r t to r e a c h its decis ion e n t i r e l y fairly. H o w e v e r , t h a t did not 
h a p p e n . 

66. In t h e specia l c i r c u m s t a n c e s of th is case , t h e C o u r t t h e r e f o r e holds 
t h a t t h e r e h a s b e e n a v io la t ion of Ar t ic le 6 of t he C o n v e n t i o n . 

III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

67. Ar t ic le 41 of t he C o n v e n t i o n p rov ides : 

"If the Court finds that there has been a violation ofthe Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

68 . T h e a p p l i c a n t m a d e no c la im to t h e C o u r t u n d e r th is h e a d . T h e 
C o u r t no tes t h a t in t h e app l i ca t i on form t h e a p p l i c a n t lodged w i t h t he 
C o m m i s s i o n he c l a i m e d n o n - p e c u n i a r y d a m a g e , wh ich he e s t i m a t e d , 
w i t h o u t f u rn i sh ing p a r t i c u l a r s , at 300,000 F r e n c h f rancs ( F R F ) . 

69 . T h e G o v e r n m e n t s u b m i t t e d t h a t a f inding of a v io la t ion would in 
i tself c o n s t i t u t e sufficient j u s t sa t i s fac t ion . 

70. R u l i n g on an e q u i t a b l e bas is in t h e l ight of t h e specia l 
c i r c u m s t a n c e s of t he case , t h e C o u r t dec ides to a w a r d t h e a p p l i c a n t t he 
s u m of F R F 50,000 in r e s p e c t of his a l l eged n o n - p e c u n i a r y d a m a g e . 
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B. C o s t s a n d e x p e n s e s 

71 . T h e C o u r t n o t e s t h a t t h e a p p l i c a n t has m a d e no c la im for costs a n d 
e x p e n s e s a n d was legal ly a ided in t he p r o c e e d i n g s before it . It t h e r e f o r e 
holds t h a t no s u m is to be a w a r d e d u n d e r th is h e a d . 

C. D e f a u l t i n t e r e s t 

72. A c c o r d i n g to t h e i n f o r m a t i o n avai lab le to t he C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t app l i cab le in F r a n c e at t h e d a t e of a d o p t i o n of t h e p r e s e n t 
j u d g m e n t is 2.74% p e r a n n u m . 

FOR THESE REASONS, THE C O U R T UNANIMOUSLY 

1. Holds t h a t t h e r e h a s b e e n a v io la t ion of Ar t ic le 6 of t h e C o n v e n t i o n ; 

2. Holds t h a t t h e r e s p o n d e n t S t a t e is to pay t h e a p p l i c a n t , w i th in t h r e e 
m o n t h s from t h e d a t e on which t h e j u d g m e n t b e c o m e s final a cco rd ing 
to Ar t ic le 44 § 2 of t h e C o n v e n t i o n , F R F 50,000 (fifty t h o u s a n d F r e n c h 
francs) in r e spec t of n o n - p e c u n i a r y d a m a g e , p lus s i m p l e i n t e r e s t at a n 
a n n u a l r a t e of 2 .74% payab le f rom t h e exp i ry of t h e a b o v e - m e n t i o n e d 
t h r e e m o n t h s un t i l s e t t l e m e n t ; 

D o n e in F r e n c h , a n d not i f ied in w r i t i n g on 3 0 J a n u a r y 2 0 0 1 , p u r s u a n t to 
R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

S. D O L L É W. F U H R M A N N 

R e g i s t r a r P r e s i d e n t 

In a c c o r d a n c e w i t h Ar t ic le 45 § 2 of t h e C o n v e n t i o n a n d R u l e 74 § 2 of 
t h e R u l e s of C o u r t , t h e c o n c u r r i n g op in ion of M r C o s t a is a n n e x e d to th i s 
j u d g m e n t . 

W.I ' . 
S.D. 
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C O N C U R R I N G O P I N I O N O F J U D G E C O S T A 

(Translation) 

Not w i t h o u t s o m e h e s i t a t i o n , I have found a v io la t ion of t he C o n v e n t i o n 
in th is case . 

Bes ides b e i n g novel , t h e i ssue before t h e C o u r t was , t o tel l t h e t r u t h , a 
de l i ca t e o n e . 

T h e capac i ty of n a t u r a l p e r s o n s r a i se s , as one would expec t , i ssues of 
legal c lass i f icat ion, bu t a lso q u e s t i o n s of fact. U n d e r F r e n c h law as it 
c u r r e n t l y s t a n d s , t h e r e exist p e r s o n s whose capac i ty is in p r inc ip le no t in 
d o u b t , o t h e r s whose i ncapac i t y is i n d i s p u t a b l e ( u n e m a n c i p a t e d m i n o r s , 
a d u l t s u n d e r g u a r d i a n s h i p o r d e r s ) a n d still o t h e r s , such as p e r s o n s u n d e r 
superv i s ion , w h o c o m e w i t h i n a sort of i n t e r m e d i a t e r e g i m e . As r e g a r d s 
t h e l a t t e r , t he e m i n e n t legal w r i t e r , C a r b o n n i e r , spoke of semi-incajnacity 
or, equa l ly apt ly , of s emi -capac i ty . S ince , in a d d i t i o n , t he p ro t ec t ive 
r e g i m e s a r e civil in n a t u r e a n d have n o d i rec t b e a r i n g on c r i m i n a l 
p r o c e d u r e , one m a y have se r ious r e s e r v a t i o n s a b o u t t h e n e e d to prov ide 
an accused in c r i m i n a l p r o c e e d i n g s wi th a s s i s t an ce or r e p r e s e n t a t i o n on 
t h e basis of w h a t I will v e n t u r e to call his or he r d e g r e e of incapac i ty . 

Fo r e x a m p l e , t he law a n d judicial p r a c t i c e on m i n o r s a r e c lea r . 
Ar t ic le 13 of t h e O r d i n a n c e of 2 F e b r u a r y 1945 on D e l i n q u e n t C h i l d r e n 
i m p o s e s a n ob l iga t ion on y o u t h c o u r t s to h e a r t he p a r e n t s or g u a r d i a n s of 
j u v e n i l e d e f e n d a n t s , a n d the C r i m i n a l Divis ion of t h e C o u r t of C a s s a t i o n 
is s t r ic t in e n s u r i n g c o m p l i a n c e wi th t h a t s t a t u t o r y r e q u i r e m e n t . 

In c o n t r a s t , t h e s t a t u t e book is s i lent a b o u t supe rv i so r s a n d t h e r e is no 
case- law on the subjec t . So far as I a m a w a r e , t h e nul l i ty laid down by 
Ar t ic le 510-2 of t h e Civil C o d e , c i ted in p a r a g r a p h 29 of t he j u d g m e n t , 
does not e x t e n d to c r i m i n a l p r o c e e d i n g s . I n d e e d , t he G o v e r n m e n t see t h e 
division of civil a n d c r i m i n a l p r o c e e d i n g s i n to " w a t e r t i g h t c o m p a r t m e n t s " 
as a n a r g u m e n t in t h e i r favour (see p a r a g r a p h s 44-45 of t h e j u d g m e n t ) . 

H o w e v e r , it s e e m s to m e t h a t t h a t is prec ise ly w h e r e t h e r ea l i ssue lies. 
S p e a k i n g gene ra l ly , even t h o u g h a n a d u l t u n d e r superv i s ion can be 
p r e s u m e d to be "less i n c a p a b l e " t h a n a m i n o r a n d is able to conduc t 
s o m e of his civil affairs , why, once a j u d g e has a p p o i n t e d a superv i so r for 
h i m , is t h e supe rv i so r no t i n f o r m e d of p r o c e d u r a l s t e p s of such p o t e n t i a l 
i m p o r t a n c e as a s u m m o n s to a p p e a r before a c r i m i n a l cou r t or service of a 
j u d g m e n t , wh ich s t a r t s t i m e r u n n i n g for t h e p u r p o s e s of appea l ? T h a t is 
not very logical . 

In t he p r e s e n t case , a d m i t t e d l y , t h e r e is r o o m for g e n u i n e d o u b t a b o u t 
t h e d e g r e e of t h e a p p l i c a n t ' s incapac i ty , a s t h e r e w a s , t o say t h e l eas t , a 
s u b s t a n t i a l c h a n g e b e t w e e n t h e d e g r e e of i m p a i r m e n t n o t e d in t h e 
psych ia t r i c r e p o r t of 16 S e j j t e m b e r 1994, on t h e bas i s of wh ich t h e 
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g u a r d i a n s h i p j u d g e m a d e t h e superv i s ion o r d e r , a n d the psych ia t r i c 
r e p o r t of 22 S e p t e m b e r 1996, which was r e q u e s t e d by a n o t h e r 
g u a r d i a n s h i p j u d g e shor t ly before t h e a p p l i c a n t ' s son was d i s c h a r g e d 
f rom his d u t i e s as a supe rv i so r . N o r c a n I be l ieve t h a t t h e a p p l i c a n t w a s , 
as he c l a i m e d before t h e C o u r t , u n a b l e w i t h o u t a s s i s t an ce " t o be i n f o r m e d 
in a l a n g u a g e which he u n d e r s t a n d s " (see p a r a g r a p h 40 of t h e j u d g m e n t ) 
(bes ides , th is l ingu is t i c r e q u i r e m e n t u n d e r Ar t ic le 6 § 3 (a) of t h e 
C o n v e n t i o n s e e m s to m e to be of m a r g i n a l r e l evance in t he i n s t a n t case , 
as t he a p p l i c a n t is F r e n c h ; bu t it is of l i t t le m a t t e r ) . H o w e v e r , it is o n e 
t h i n g to u n d e r s t a n d t h e a c c u s a t i o n , q u i t e a n o t h e r to know how to r eac t 
w i th r e g a r d to such m a t t e r s as a t t e n d i n g a p p o i n t m e n t s , a p p e a r i n g at t he 
h e a r i n g , o b t a i n i n g a s s i s t ance from a lawyer , a n d , if a p p r o p r i a t e , a p p e a l i n g 
in t i m e a g a i n s t convic t ion a n d s e n t e n c e to a t e r m of i m p r i s o n m e n t . . . 

As t o t he ro le of t he supe rv i so r , t h e case file shows t h a t he was 
u n d o u b t e d l y p a r t l y to b l a m e (see p a r a g r a p h s 27-28 of t h e j u d g m e n t ) . 
H o w e v e r , it is specu la t ive to sugges t , as t h e G o v e r n m e n t do (see 
p a r a g r a p h 48 of t h e j u d g m e n t ) , t h a t if t h e supe rv i so r h a d b e e n a w a r e of 
t h e s u m m o n s to a p p e a r " [ t j h e r e was n o t h i n g to s u p p o r t t h e a f f i rma t ion 
t h a t [he] would have m a n a g e d to convince his f a the r to a p p e a r a t t h e 
h e a r i n g a n d s u b s e q u e n t l y to a p p e a l " . It was for t he n a t i o n a l a u t h o r i t i e s 
t o m a k e it poss ib le for t h e son to offer effective a s s i s t an ce t o his f a t h e r 
( an easy e n o u g h task for t h e m in p r a c t i c e ) . By o m i t t i n g to do so, t h e y 
have in m y op in ion fu rn i shed t h e a p p l i c a n t w i th an i r r e fu t ab l e a r g u m e n t 
for c r i t i c i s ing t h e fa i rness o f t h e p r o c e d u r e t h a t was followed. 

I have t h e r e f o r e vo ted in t h e e n d in favour of finding a v io la t ion of 
Ar t ic le 6 a n d it is m y hope t h a t t he p r o b l e m of t h e effects of legal 
p r o t e c t i v e r e g i m e s in c r i m i n a l p r o c e e d i n g s will be r e c o n s i d e r e d . T h e 
S t r a s b o u r g C o u r t is s o m e t i m e s a ca ta lys t for r e fo rm in t h e S t a t e s t h a t 
a r e p a r t i e s to t h e C o n v e n t i o n . T h e j u d g m e n t in this case s e e m s to m e a t 
t h e very least to have disc losed t h e ex i s t ence of a p r o b l e m . 
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SUMMARY1 

Conviction of journalist for insult ing the wife of a prominent polit ician in 
an interview 

Article 10 

Freedom of expression - Freedom to impart ideas - Conviction of journalist for insulting the 
wife of a prominent politician in an interview - Interference - Protection of the reputation oj 
others - Protection of the rights of others - Necessary in a democratic society - Margin of 
appreciation - Remarks relating to private life - Use of insulting terms - Value judgment -
Absence of public interest - Proportionality - Nature and severity of sanction 

* 
* * 

The applicant, a journalist , was convicted of insulting Ms Laanaru, the wife of a 
prominent politician, in a newspaper interview with another journalist who had 
helped her to write her memoirs. The applicant was fined 220 kroons. Before 
marrying the politician, Ms Laanaru had been his assistant when he was Prime 
Minister and later Minister of the Interior and had borne him a child while he 
was still married to his first wife. In her memoirs, as recounted by the other 
journalist, Ms Laanaru asked herself whether she had broken up the politician's 
family and wondered whether she had paid too high a price in sacrificing her child 
to her career. In the interview, the applicant used two Estonian words which 
depicted her as a marriage-breaker, "abielulohkuja", and an unfit and careless 
mother, "rongaema", which the court found to be insulting. The applicant's appeals 
were dismissed by the court of appeal and the Supreme Court . 

Held 
Article 10: The interference with the applicant's right to freedom of expression 
was prescribed by law, the ra ther general terms of the statutory provision not 
being so vague and imprecise as to lack the quality of "law". Moreover, the 
interference pursued the legitimate aim of the protection of Ms Laanaru 's 
reputation or rights. It remained to be established whether the interference was 
proportionate to that aim and thus necessary in a democratic society. The 
impugned remarks related to aspects of Ms Laanaru 's private life which she 
described in her memoirs and, while she intended to make these details public, 
the justification for the use of the actual words by the applicant had to be seen 
against the background which prompted their ut terance as well as their value to 
the general public. The domestic courts found that the impugned words amounted 
to value judgments couched in offensive language, and the applicant could have 
formulated his criticism without resorting to such insulting expressions. As 

1. This summary by the Registry does not bind the Court. 
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regards the purported public-figure status of Ms Laanaru, it was not established 
that the use of the impugned terms in relation to her private life was justified by 
considerations of public concern or that they bore on a mat ter of general 
importance. The applicant's remarks could therefore scarcely be regarded as 
serving the public interest. The domestic courts fully recognised that the case 
involved a conflict between the right to impart ideas and the reputation and 
rights of others and it could not be found that they had failed properly to balance 
the various interests involved in the case. Taking into account the margin of 
appreciation left to the Contracting States in such circumstances, the domestic 
authorities were entitled to interfere with the exercise of the applicant's right. In 
assessing the proportionality of the interference, the nature and severity of the 
penalties imposed are also factors to be taken into account, and in that respect 
the fine imposed on the applicant as a sanction provided for in the Criminal Code 
was of a limited amount . The applicant's conviction and sentence were not 
disproportionate to the legitimate aim pursued and the reasons advanced by the 
domestic courts were sufficient and relevant to justify such interference. The 
interference with the applicant's freedom of expression could thus reasonably be 
considered necessary in a democratic society for the protection of the reputation or 
rights of others. 

Conclusion: no violation (unanimously). 
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I n t h e c a s e o f T a m m e r v. E s t o n i a , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Firs t Sec t i on ) , s i t t i ng as a 

C h a m b e r c o m p o s e d of: 
M r s E. P A L M , President, 
M r s W . T H O M A S S E N , 

M r L . FERRARI B R A V O , 

M r G A U K U R J O R U N D S S O N , 

M r C . BIRSAN, 

Mr J . C A S A D E V A I . I . J W ^ M , 

M r U . L Ö H M U S , ad hoc judge, 
a n d M r M. O ' B O Y L E , Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva t e on 16 J a n u a r y 2001 , 
Del ivers t h e following j u d g m e n t , wh ich was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. The case o r i g i n a t e d in an app l i ca t ion (no. 41205/98) a g a i n s t t he 
R e p u b l i c of Es ton i a lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s (" the C o m m i s s i o n " ) u n d e r f o r m e r Ar t ic le 25 of t he C o n v e n t i o n 
for t he P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " the 
C o n v e n t i o n " ) by an E s t o n i a n n a t i o n a l , M r E n n o T a m m e r ( " the 
a p p l i c a n t " ) , on 19 F e b r u a r y 1998. 

2. T h e a p p l i c a n t was r e p r e s e n t e d by M r I. G r ä z i n , D e a n of t h e L a w 
F a c u l t y a t Un ive r s i t y N o r d in T a l l i n n , Es ton i a . T h e E s t o n i a n 
G o v e r n m e n t ( " the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t he i r A g e n t s , 
M r E. H a r r e m o e s , Specia l Advise r of t h e P e r m a n e n t R e p r e s e n t a t i o n of 
E s t o n i a to t h e Counc i l of E u r o p e , a n d M s M . H i o n , F i rs t S e c r e t a r y of the 
H u m a n R i g h t s Divis ion of t h e Lega l D e p a r t m e n t of t h e M i n i s t r y of 
Fo re ign Affairs . 

3 . T h e a p p l i c a n t a l leged a v io la t ion of Ar t ic le 10 of t h e C o n v e n t i o n in 
c o n n e c t i o n wi th his convic t ion for r e m a r k s he m a d e in a n e w s p a p e r 
in te rv iew. 

4. T h e app l i ca t i on was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No . 11 to t he C o n v e n t i o n c a m e in to force (Art ic le 5 § 2 of 
Pro tocol No . 11). 

5. T h e app l i ca t ion was a l loca ted to t h e Fi rs t Sec t ion of t h e C o u r t 
(Rule 52 § 1 of t h e Ru les of C o u r t ) . W i t h i n t h a t Sec t ion , t he C h a m b e r 
t h a t wou ld c o n s i d e r t h e case (Art ic le 27 § 1 of t h e C o n v e n t i o n ) was 
c o n s t i t u t e d as p rov ided in R u l e 26 § 1. M r R. M a r u s t e , t h e judge e l ec ted 
in r e spec t of Es ton ia , w i t h d r e w from s i t t i n g in t h e case (Rule 28) . T h e 
G o v e r n m e n t accord ing ly a p p o i n t e d M r U . L ö h m u s to sit as a n ad hoc 
j u d g e (Art icle 27 § 2 of t h e C o n v e n t i o n a n d Ru le 29 § 1). 
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6. By a dec is ion of 19 O c t o b e r 1999 t h e C h a m b e r d e c l a r e d t h e 
a p p l i c a t i o n a d m i s s i b l e 1 . 

7. T h e G o v e r n m e n t , bu t not t h e a p p l i c a n t , filed w r i t t e n o b s e r v a t i o n s 
on t h e m e r i t s (Rule 59 § 1). T h e C h a m b e r dec ided , a f te r c o n s u l t i n g t h e 
p a r t i e s , t h a t n o h e a r i n g on t h e m e r i t s was r e q u i r e d (Ru le 59 § 2 in fine). 

THE FACTS 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. At t he m a t e r i a l t i m e the a p p l i c a n t was a j o u r n a l i s t a n d ed i to r of t h e 
E s t o n i a n dai ly n e w s p a p e r Postimees. 

9. T h e a p p l i c a n t ' s c o m p l a i n t u n d e r Ar t ic le 10 of t h e C o n v e n t i o n 
r e l a t e s to his convic t ion by t h e E s t o n i a n c o u r t s of i n s u l t i n g M s Vilja 
L a a n a r u in a n in t e rv i ew he h a d c o n d u c t e d wi th a n o t h e r j o u r n a l i s t , 
M r Ulo R u s s a k , wh ich was p u b l i s h e d in Postimees on 3 Apr i l 1996. T h e 
i n t e r v i e w was e n t i t l e d "Ulo R u s s a k den i e s t h e f t " a n d was p r o m p t e d by 
a n a l l ega t ion m a d e by Ms L a a n a r u t h a t M r R u s s a k , w h o h a d he lped h e r 
to w r i t e h e r m e m o i r s , had p u b l i s h e d t h e m w i t h o u t h e r c o n s e n t . T h e 
in t e rv i ew had t h e following b a c k g r o u n d . 

10. M s L a a n a r u is m a r r i e d to t h e E s t o n i a n pol i t ic ian E d g a r Sav i saa r . 
In 1990, w h e n M r Sav i saa r was still m a r r i e d to his first wife, he b e c a m e 
P r i m e M i n i s t e r of Es ton i a . M s L a a n a r u , w h o h a d a l r e a d y b e e n w o r k i n g for 
h i m , b e c a m e his a s s i s t a n t . She c o n t i n u e d to work w i t h h i m d u r i n g t h e 
following yea r s a n d in 1995, w h e n M r Sav i saa r held t h e pos t of M i n i s t e r 
of t he I n t e r i o r , she was one of his counse l lo r s . 

11. M s L a a n a r u had b e e n pol i t ical ly act ive in t h e C e n t r e P a r t y 
(Keskerakond) led by M r Sav i saa r a n d was an e d i t o r of t h e p a r t y ' s p a p e r . 

12. I n or a r o u n d 1989 M s L a a n a r u gave b i r t h to a chi ld by M r Sav i saa r . 
As she was unwi l l ing to p lace h e r child in a k i n d e r g a r t e n , t h e chi ld was 
e n t r u s t e d to h e r p a r e n t s . 

13. O n 10 O c t o b e r 1995 M r Sav i saa r was forced to r e s ign as M i n i s t e r 
of t he I n t e r i o r following t h e d iscovery of sec re t t a p e r e c o r d i n g s of 
his c o n v e r s a t i o n s w i t h o t h e r E s t o n i a n pol i t ic ians . O n t h e s a m e day 
M s L a a n a r u i s sued a s t a t e m e n t in which she c l a i m e d full r espons ib i l i ty 
for t h e s ec re t r e c o r d i n g s . 

14. M s L a a n a r u t h e n left h e r post in t he M i n i s t r y of t h e I n t e r i o r a n d 
b e g a n w r i t i n g h e r m e m o i r s w i t h t h e h e l p of a j o u r n a l i s t , M r R u s s a k . 

15. In he r m e m o i r s , as r e c o u n t e d to M r R u s s a k , M s L a a n a r u r eca l l ed 
h e r e x p e r i e n c e s in polit ics a n d t h e g o v e r n m e n t . In c o n s i d e r i n g the issue of 
t h e sec re t t a p e r eco rd ings she conceded t h a t t h e s t a t e m e n t she h a d m a d e 

1. Note by the Registry. The Court's decision is obtainable from the Registry. 
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on 10 O c t o b e r 1995 was not t r u e . A c c o r d i n g to M r R u s s a k , she a lso 
ref lec ted on h e r r e l a t i o n s h i p wi th M r Sav isaar , a m a r r i e d m a n , a s k i n g 
he r se l f w h e t h e r she had b r o k e n u p his family. She a d m i t t e d t h a t she h a d 
not been as good a m o t h e r as she had wished to be a n d w o n d e r e d w h e t h e r 
she h a d pa id too h igh a pr ice in sacr i f ic ing h e r chi ld to h e r c a r e e r . 

16. In t h e cou r se of t h e w r i t i n g , a d i s a g r e e m e n t a ro se b e t w e e n h e r a n d 
M r R u s s a k as to t h e pub l i ca t i on and a u t h o r s h i p of t he m e m o i r s . 

17. O n a n unspec i f ied d a t e Ms L a a n a r u b r o u g h t a civil ac t ion before 
t h e T a l l i n n C i ty C o u r t (Tallinna Linnakohus) for t h e p r o t e c t i o n of h e r 
r i g h t s as t h e a u t h o r of t h e m a n u s c r i p t . 

18. O n 29 M a r c h 1996 t h e C i ty C o u r t i ssued an o r d e r p r o h i b i t i n g 
M r R u s s a k from jDublishing t h e manuscr i j^ t p e n d i n g the r e so lu t i on of t he 
issue of its a u t h o r s h i p . 

19. Fo l lowing t h e c o u r t o r d e r , M r R u s s a k d e c i d e d to pub l i sh t h e 
m a t e r i a l co l lec ted in a d i f ferent fo rm, n a m e l y in t h e form of t h e 
i n f o r m a t i o n M s L a a n a r u h a d given h im d u r i n g t he i r co l l abo ra t i on . 

20. M r R u s s a k ' s accoun t of M s L a a n a r u ' s s tory b e g a n a p p e a r i n g in t h e 
dai ly n e w s p a p e r Eesti Paevalehl on 1 Apr i l 1996. 

2 1 . L a t e r t h e s a m e yea r , M s L a a n a r u pub l i shed h e r own m e m o i r s . In 
he r book she s t a t e d t h a t s o m e of t h e i n f o r m a t i o n p u b l i s h e d in t h e 
n e w s p a p e r r e p o r t of M r R u s s a k ' s s to ry was inco r rec t , w i t h o u t specifying 
in which r e spec t . 

22. In t h e n e w s p a p e r i n t e rv i ew of 3 Apr i l 1996, m e n t i o n e d in 
p a r a g r a p h 9 above , the a p p l i c a n t q u e s t i o n e d M r R u s s a k on t h e issue of 
t h e pub l i ca t i on of t he m e m o i r s a n d a sked h i m , inter alia, t he following 
q u e s t i o n : 

"By the way, don't you feel that you have made a hero out of the wrong person? A 
person breaking up another's marriage [abielulohkuja], an unfit and careless mother 
deserting her child \ro?igaema]]. It does not seem to be the best example for young girls." 

2 3 . Fo l lowing t h e above pub l i ca t i on , M s L a a n a r u i n s t i t u t e d p r i v a t e 
p r o s e c u t i o n p r o c e e d i n g s a g a i n s t t h e a p p l i c a n t for a l legedly hav ing 
in su l t ed h e r by r e f e r r i n g to h e r as "abielulohkuja" a n d "rongaema". 

24. In t h e p r o c e e d i n g s before t h e C i ty C o u r t , t h e a p p l i c a n t a r g u e d 
t h a t t h e e x p r e s s i o n s u s e d h a d b e e n i n t e n d e d as a q u e s t i o n r a t h e r t h a n a 
s t a t e m e n t of his op in ion a n d t h a t a q u e s t i o n m a r k a f te r t h e m h a d b e e n 
left ou t by m i s t a k e in t h e cou r se of t h e ed i t i ng . H e d e n i e d t h e i n t e n t to 
offend Ms L a a n a r u a n d cons ide r ed t h e exp re s s ions u s e d as n e u t r a l . H e 
f u r t h e r c l a i m e d t h a t M s L a a n a r u ' s a c t i ons h a d jus t i f i ed his a s k i n g t h e 
q u e s t i o n . 

1. The translation of the Estonian words "abielulohkuja" and "rongaema" is descriptive since no 
one-word equivalent exists in English. 
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25. By a j u d g m e n t of 3 Apr i l 1997, t he C i ty C o u r t convic ted t h e 
a p p l i c a n t u n d e r Ar t i c l e 130 of t h e C r i m i n a l C o d e of t h e offence of 
i n s u l t i n g Ms L a a n a r u and fined h im 220 k roons , t h e e q u i v a l e n t of t e n 
t i m e s t he "dai ly i n c o m e " r a t e (see p a r a g r a p h 31 be low) . In finding 
aga ins t t he a p p l i c a n t , t he C i ty C o u r t took no t e of t h e e x p e r t op in ion 
g iven by the E s t o n i a n L a n g u a g e I n s t i t u t e (Eesti Keele Instituut) a n d of t h e 
a p p l i c a n t ' s unwi l l i ngnes s t o s e t t l e t h e ca se by i s su ing a n apology. It a l so 
n o t e d t h a t u n d e r t h e r e l e v a n t provis ion of t he C r i m i n a l C o d e l iabil i ty did 
no t d e p e n d on w h e t h e r or not t h e v ic t im ac tua l ly possessed the n e g a t i v e 
q u a l i t i e s a sc r ibed to h e r by t he a p p l i c a n t . A c c o r d i n g to t he e x p e r t op in ion , 
t h e w o r d s a t i s sue c o n s t i t u t e d va lue j u d g m e n t s which e x p r e s s e d a s t rong ly 
n e g a t i v e a n d d i s a p p r o v i n g a t t i t u d e t o w a r d s t h e p h e n o m e n a to which t h e y 
r e f e r r e d . T h e word "rongaema" i n d i c a t e d t h a t a m o t h e r h a d not c a r ed for 
h e r chi ld , a n d t h e word "abielulohkuja" i n d i c a t e d a p e r s o n w h o had h a r m e d 
or b r o k e n u p s o m e o n e else 's m a r r i a g e . Bo th p h e n o m e n a h a d a lways b e e n 
c o n d e m n e d in E s t o n i a n society a n d th is was a lso re f lec ted in t he l a n g u a g e . 
H o w e v e r , t he words w e r e not i m p r o p e r in t h e i r l inguis t ic s e n s e . 

26. T h e a p p l i c a n t lodged an a p p e a l wi th t he Ta l l i nn C o u r t of A p p e a l 
(Tallinna Ringkonnakohus) in wh ich he a r g u e d , inter alia, t h a t t he first-
i n s t a n c e cour t h a d failed to t a k e in to a c c o u n t t he c o n t e x t of t he whole 
a r t i c le in which t h e two words a p p e a r e d . H e also d i s p u t e d t he 
qua l i f i ca t ion of his ac t ion as a c r i m e on the g r o u n d s t h a t he had lacked 
c r i m i n a l i n t e n t a n d t h a t t h e fo rm u s e d was not i m p r o p e r . H e f u r t h e r 
s t r e s s e d his r igh t as a j o u r n a l i s t freely to d i s s e m i n a t e ideas , op in ions a n d 
o t h e r i n f o r m a t i o n g u a r a n t e e d by t h e E s t o n i a n C o n s t i t u t i o n a n d a r g u e d 
t h a t t he j u d g m e n t of t h e first-instance cour t c o n s t i t u t e d a v io la t ion of his 
f r e e d o m of speech . 

27. By a j u d g m e n t of 13 M a y 1997, t h e C o u r t of A p p e a l d i smissed the 
app l i can t ' s a p p e a l a n d uphe ld t he Ci ty C o u r t ' s j u d g m e n t . T h e C o u r t of 
A p p e a l no t ed t h a t in p r iva te p rosecu t ion cases its e x a m i n a t i o n was l imi ted 
to t he c la ims pu t forward by the offended pa r ty . T h e tex t of t he whole 
in te rv iew, however , h a d b e e n a d d e d to t h e case file. W h i l e n o t i n g t h a t t he 
i m p u g n e d express ions w e r e not i ndecen t , t he C o u r t of A p p e a l cons ide red 
t h e m to be grossly d e g r a d i n g to h u m a n d ign i ty a n d t he i r use by t h e 
app l i can t in t h e c i r c u m s t a n c e s of t he case abus ive . H a d he exp res sed his 
nega t ive opin ion abou t M s L a a n a r u by s t a t i n g t h a t she did not ra i se h e r 
child a n d t h a t she had des t royed M r Savisaar ' s m a r r i a g e , it would not have 
c o n s t i t u t e d a n insul t . T h e C o u r t of A p p e a l po in t ed out t h a t t h e C o n s t i t u t i o n 
a n d the C r i m i n a l C o d e express ly provided for t h e possibil i ty of r e s t r i c t i ng 
f r eedom of speech if it infr inged the r e p u t a t i o n a n d r igh t s of o t h e r s . D e s p i t e 
t he special i n t e re s t of t he press in public figures, the l a t t e r a lso had the r ight 
t o have the i r h o n o u r a n d d igni ty p r o t e c t e d . 

28 . T h e a p p l i c a n t lodged a n a p p e a l o n po in t s of law w i t h t h e S u p r e m e 
C o u r t (Riigikolius) a r g u i n g , inter alia, t h a t t he two exp re s s ions did not have 
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any s y n o n y m s in t he E s t o n i a n l a n g u a g e a n d he h a d t h e r e f o r e h a d no 
possibi l i ty of u s ing o t h e r w o r d s . T h e use of a l onge r s e n t e n c e o m i t t i n g 
t h e words h a d b e e n p r e c l u d e d by object ive c i r c u m s t a n c e s p e c u l i a r to 
j o u r n a l i s m . 

29. By a j u d g m e n t of 26 A u g u s t 1997, t h e S u p r e m e C o u r t ' s C r i m i n a l 
Divis ion r e j ec t ed t h e a p p l i c a n t ' s a p p e a l a n d u p h e l d t h e C o u r t of A p p e a l ' s 
j u d g m e n t . I ts j u d g m e n t i nc luded the following r e a s o n s : 

"I. The principle offreedom of speech, including the principle of freedom of the press 
provided for in Article 45 § 1 of the Constitution of the Republic of Estonia ('the 
Constitution') and Article 10 § 1 of the European Convention on Human Rights ('the 
ECHR'), is an indispensable guarantee for the functioning of a democratic society and 
therefore one of the most essential social values. 

According to Article 11 of the Constitution the restriction of any rights or freedoms 
may take place only pursuant to the Constitution; such restrictions must moreover be 
necessary in a democratic society and must not distort the nature of the restricted rights 
and freedoms. Freedom of speech, including freedom of the press, as a fundamental 
right may be restricted pursuant to Article 45 of the Constitution for the protection of 
public order, morals, the rights and freedoms of other persons, health, honour and good 
name. Under Article 10 § 2 of the ECHR, freedom of speech may be restricted by law 
also for the protection of morals and the reputation or rights of others. 

II. In Estonia a person has in principle the right to protect his or her honour as one 
aspect of human dignity by bringing either civil or criminal proceedings. 

According to section 23(1) of the Law on General Principles of the Civil Code, a 
person has the right to apply for a court order to put a stop to the besmirching of his or 
her honour, the right to demand rebuttal of the impugned material provided that the 
person defaming him or her fails to prove the truthfulness of the material and also the 
right to demand compensation for pecuniary or non-pecuniary damage caused by the 
attack on his or her honour. 

Thus a person can seek protection through a civil procedure only if the person feels 
that his or her honour has been sullied with a statement of fact, as only a fact can be 
proved to be true. However, if a person feels that his or her honour has been besmirched 
by a value judgment, it is impossible to prove that allegation in a legal sense. In its 
Lingens v. Austria (1986) and Tborgeir Thorgeirson v. Iceland (1992) judgments, the 
European Court of Human Rights has also taken the view that a clear distinction must 
be made between facts and value judgments. Since the truth of a value judgment cannot 
be proved, the European Court of Human Rights has found that if a person offended by a 
journalist through a value judgment goes to a national court in order to prove the value 
judgment, this constitutes a violation of lhe freedom of speech provided for in Article 10 
of the ECHR. Therefore, a person in Estonia has in fact no possibility of protecting his or 
her honour through civil-law remedies if he or she has been defamed by means of a value 
judgment. It follows that in [such] cases ... a person can only resort to criminal-law 
remedies for protecting his or her honour — by initiating a private prosecution under 
Article 130 of the Criminal Code. In the present case, the victim has availed herself of 
this sole opportunity. 



TAMMER v. ESTONIA J U D G M E N T 

III. The Criminal Division of the Supreme Court considers the judgments delivered 
by the Tallinn City Court and the Tallinn Court of Appeal on 3 April 1997 and 13 May 
1997 respectively to be lawful and not subject to annulment. 

In response to the arguments put forward in the appeal, the Criminal Division of the 
Supreme Court considers it necessary to note the following. 

The appellant's statement that the words ^rongaema'' and iabielul6hkujd> could not be 
offensive to V. Laanaru since the sentence in the article which contained these words 
did not include the name of V. Laanaru, meaning that the words have not been used 
against anyone personally, is groundless and fabricated. Both the City Court and the 
Court of Appeal have correctly concluded that the expressions 'rongaema'' and 
'abieluldhkuja1 have been used by [the applicant] to characterise the victim V. Laanaru 
(Savisaar). The Criminal Division of the Supreme Court wishes to add that in the 
formulation of his next argument - that it is legitimate to use the impugned 
expressions towards public figures - the appellant has considered V. Laanaru to be a 
public figure, thereby in fact invalidating his first argument. 

Although Article 12 of the Constitution stipulates the equality of everyone before the 
law, the Criminal Division of the Supreme Court does not consider it necessary to 
question the special interest of the press towards public figures - a principle 
recognised in the practice of the European Court of Human Rights. However, the 
Criminal Division of the Supreme Court wishes to stress that in Estonia there is no 
legal definition of a public figure and in the practice of the European Court of Human 
Rights no one has been considered a public figure for the reason that he or she is a 
spouse, cohabitant, child or other person close to a public figure. It must be 
emphasised nevertheless that it cannot be concluded from the practice of the 
European Court of Human Rights that the special interest of the press towards public 
figures means that public figures cannot be offended. On the contrary, according to the 
criminal laws of several countries, such as Germany, the act of offending a public figure 
qualifies as a crime. The public has the right to expect the press to describe the life of 
public figures more thoroughly than the life of ordinary people, but the public has no 
right to expect the honour of public figures to be degraded, especially in the press and in 
an improper manner. 

The Criminal Division does not agree with the standpoint put forward in the appeal 
that, since the words Wongaema'' and 'abietulohkuja' are not vulgar or indecent, their use in 
referring to a person cannot be considered as degrading that person's honour and 
dignity in an improper manner, which is an obligatory element of the definition of the 
offence under Article 130 of the Criminal Code. Improper form as a legal category 
within the meaning of Article 130 of the Criminal Code does not only include the use 
of vulgar or indecent words, but also the use of negative and defamatory figurative 
expressions. Besides, improper form may also be non-verbal, for example a caricature. 
Both the City Court and the Court of Appeal have correctly taken the view, on the basis 
of an expert opinion, that by using the words ''rongaema' and %bieluldhkuja> in reference to 
V. Laanaru in the newspaper article [the applicant] has treated the victim in public in a 
defamatory and thus improper manner. 

The statement of [the applicant's] defence lawyer ... that the Court of Appeal had no 
right to prescribe which style a journalist was to use when writing a newspaper article is 
without foundation. Such a statement can be accepted in so far as the journalistic style 
does not offend or degrade human dignity. Concerning the protection of the honour and 
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dignity of a person, the court was correct in pointing out that the idea expressed in an 
improper form could also be expressed in a proper form in Estonian. 

The argument of the appellant that the offensive expressions 'rongaema' and 
'abielulohkujcC were used due to the absence in the Estonian language of synonymous 
terms and that the use of a longer sentence avoiding these words was precluded by 
objective circumstances peculiar to journalism, is also ill-founded. There are probably 
no synonyms for several vulgar and indecent expressions in Estonian. This, however, 
does not justify their use. Any objective circumstances inherent in the functioning of 
the press - such as consideration of newspaper space and information density, 
according to the appellant - being values whose scope is limited to a particular sphere, 
cannot be compared to such values as human dignity. 

Under Article 65 § 4 of the Code of Criminal Procedure in Appeal and Cassation 
Proceedings, the Supreme Court lacks competence to establish factual circumstances. 
Accordingly, the Supreme Court cannot reconsider the decision which the City Court 
and the Court of Appeal took on the basis of an expert opinion that the use of these 
offensive expressions constituted a value judgment by the journalist and not a 
question. However, the Criminal Division of the Supreme Court finds it necessary to 
point out that the prevailing opinion in legal writing is that insult is in principle 
possible also in the form of a question. It is also important to stress that if the 
newspaper Postimees has violated the rights of the author [the applicant] and distorted 
his intent by an incompetent technical editing [by leaving out the question mark at the 
end of the two expressions] (letter of the chief editor of Postimees of 16 May 1 996 in the 
file), it would have been possible for [the applicant] or the newspaper to remedy the 
damage in an out-of-court settlement by simply publishing an apology as the victim 
had expressed readiness to reach such a settlement. However, neither [the applicant] 
nor the newspaper Postimees was willing to acknowledge in public that they had made a 
mistake and this constituted further evidence of direct intent to insult." 

R E L E V A N T D O M E S T I C LAW 

30. T h e r e l e v a n t provis ions of t h e E s t o n i a n C o n s t i t u t i o n r e a d as 
lows: 

Article 45 

"Everyone has the right to freely disseminate ideas, opinions, beliefs and other 
information by word, print, picture or other means. This right may be restricted by law 
to protect public order, morals, and the rights and freedoms, health, honour and good 
name of others." 

Article 11 

"Rights and freedoms may be restricted only in accordance with the Constitution. 
Such restrictions must be necessary in a democratic society and shall not distort the 
nature of the rights and freedoms restricted." 

3 1 . T h e r e l e v a n t provis ions of the C r i m i n a l C o d e r e a d as follows: 
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Article 130 - Insult 

"The degradation of another person's honour and dignity in an improper form shall 
be punished with a line or detention." 

Article 28 - Fine 

" 1 . A fine is a penalty which the court can impose up to a limit of nine hundred times 
a person's daily income. The 'daily income' rate is calculated on the basis of the average 
daily wage of the defendant following deduction of taxes and taking into account his or 
her family and financial status." 

T H E L A W 

A L L E G E D V I O L A T I O N O F A R T I C L E 10 O F T H E C O N V E N T I O N 

32. T h e a p p l i c a n t s u b m i t t e d t h a t t h e dec is ions of t h e E s t o n i a n c o u r t s 

in wh ich he was found gu i l ty of insu l t c o n s t i t u t e d a n unjus t i f ied 

i n t e r f e r e n c e w i t h his r ight to f r e e d o m of exp re s s ion u n d e r Ar t ic le 10 of 

t h e C o n v e n t i o n , which provides : 

" 1 . Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of others, 
for preventing the disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary." 

A. E x i s t e n c e o f a n i n t e r f e r e n c e 

33 . T h e C o u r t no tes t h a t it is u n d i s p u t e d t h a t t h e a p p l i c a n t ' s 

convic t ion a m o u n t e d to a n i n t e r f e r e n c e w i t h his r igh t to f r eedom of 

exp re s s ion . 

B. J u s t i f i c a t i o n f o r t h e i n t e r f e r e n c e 

34. A n i n t e r f e r e n c e c o n t r a v e n e s Ar t ic le 10 of t he C o n v e n t i o n un l e s s it 

is "p r e sc r ibed by law", p u r s u e s one or m o r e of t h e l e g i t i m a t e a i m s r e f e r r e d 

t o in p a r a g r a p h 2 of Ar t ic le 10 a n d is " n e c e s s a r y in a d e m o c r a t i c soc ie ty" 

for ach iev ing such a n a im or a i m s . 
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1. "Prescribed by law" 

35. T h e a p p l i c a n t s u b m i t t e d t h a t Ar t i c l e 130 of t h e C r i m i n a l C o d e , 
u p o n which his convic t ion was b a s e d , was no t f o r m u l a t e d wi th sufficient 
prec is ion a n d c la r i ty . 

36. T h e G o v e r n m e n t a r g u e d t h a t t h e Ar t ic le def ined the offence of 
insul t in p rec i se t e r m s so as to al low t h e a p p l i c a n t to r e g u l a t e his 
p rofess iona l ac t iv i t ies accord ingly . T h e i n t e r p r e t a t i o n a n d app l i ca t i on of 
Ar t ic le 130 by the n a t i o n a l c o u r t s did no t go beyond w h a t could r e a s o n a b l y 
be foreseen in t h e c i r c u m s t a n c e s by t h e app l i c an t . 

37 . T h e C o u r t r e i t e r a t e s t h a t one of t h e r e q u i r e m e n t s flowing from 
t h e e x p r e s s i o n " p r e s c r i b e d by law" is t h e fo reseeab i l i ty of t h e m e a s u r e 
c o n c e r n e d . A n o r m c a n n o t be r e g a r d e d as a " l aw" un les s it is f o r m u l a t e d 
wi th sufficient prec is ion to e n a b l e t h e c i t izen to r e g u l a t e his c o n d u c t : h e 
m u s t be able - if n e e d be wi th a p p r o p r i a t e advice - to foresee , to a d e g r e e 
t h a t is r e a s o n a b l e in t h e c i r c u m s t a n c e s , t h e c o n s e q u e n c e s which a given 
ac t ion m a y en ta i l . T h o s e c o n s e q u e n c e s n e e d no t be fo reseeab le w i t h 
a b s o l u t e c e r t a i n t y : e x p e r i e n c e shows th is to be u n a t t a i n a b l e . W h i l s t 
c e r t a i n t y in t he law is h ighly d e s i r a b l e , it m a y b r i n g in its t r a i n excess ive 
r ig id i ty a n d t h e law m u s t be ab le to k e e p pace wi th c h a n g i n g 
c i r c u m s t a n c e s . Accord ingly , m a n y laws a r e inevi tab ly c o u c h e d in t e r m s 
which , to a g r e a t e r or lesser e x t e n t , a r e v a g u e a n d whose i n t e r p r e t a t i o n 
a n d app l i ca t ion a r e q u e s t i o n s of p r a c t i c e (see , for e x a m p l e , Rekvenyi 
v. Hungary [ G C ] , no . 25390/94 , § 34, E C H R 1999-III) . 

38 . T h e C o u r t no tes t h a t Ar t i c l e 130 of t h e C r i m i n a l C o d e is w o r d e d in 
r a t h e r g e n e r a l t e r m s , b u t f inds t h a t t h e s t a t u t o r y provis ion c a n n o t be 
r e g a r d e d as so v a g u e a n d i m p r e c i s e as to lack t h e q u a l i t y of " law" . It 
r e i t e r a t e s t h a t it is p r i m a r i l y t h e t ask of n a t i o n a l a u t h o r i t i e s to app ly a n d 
i n t e r p r e t d o m e s t i c law (see , for e x a m p l e , Otto-Preminger-Institut v. Austria, 
j u d g m e n t of 20 S e p t e m b e r 1994, Ser ies A no. 295-A, p . 17, § 45) . In t he 
c i r c u m s t a n c e s of t he p r e s e n t case t he C o u r t is sat isf ied t h a t t he 
i n t e r f e r e n c e was " p r e s c r i b e d by law". 

2. Legitimate aim 

39. It w a s c o m m o n g r o u n d t h a t t h e i n t e r f e r e n c e in issue p u r s u e d the 
a i m of " t h e p r o t e c t i o n of t h e r e p u t a t i o n or r i g h t s of o t h e r s " . 

40 . H a v i n g r e g a r d to t h e c i r c u m s t a n c e s of t h e case a n d to t he 
j u d g m e n t s of t he d o m e s t i c c o u r t s , t h e C o u r t cons ide r s t h a t t he 
convic t ion of t h e a p p l i c a n t p u r s u e d t h e l e g i t i m a t e a i m of the p r o t e c t i o n 
of t h e r e p u t a t i o n or r i g h t s of M s L a a n a r u . T h e i n t e r f e r e n c e c o m p l a i n e d 
of t h e r e f o r e h a d a l e g i t i m a t e a i m u n d e r p a r a g r a p h 2 of Ar t ic le 10. 
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3. "Necessary in a democratic society" 

4 1 . T h e a p p l i c a n t a r g u e d t h a t his convic t ion was not p r o p o r t i o n a t e t o 
t h e l e g i t i m a t e a i m p u r s u e d a n d t h a t it was no t n e c e s s a r y in a d e m o c r a t i c 
society. 

42 . H e d i s p u t e d t h e qua l i f i ca t ion of t he i m p u g n e d exp re s s ions as 
i n s u l t i n g a n d c o n t e n d e d t h a t t h e c o u r t s h a d followed uncr i t i ca l ly t h e 
f lawed e x p e r t op in ion of t h e E s t o n i a n L a n g u a g e I n s t i t u t e . T h e e x p e r t 
op in ion a n d t h e c o u r t s h a d failed to m a k e a d i s t i nc t ion b e t w e e n t h e two 
i m p u g n e d t e r m s . T h e t e r m "abielulohkuja" was a s t a t e m e n t ver i f iable by 
t h e facts w h e r e a s t h e t e r m "rongaema" was a va lue j u d g m e n t . T h e fac tua l 
c i r c u m s t a n c e s of t h e case p roved the val id i ty of t he f o r m e r t e r m : 
M s L a a n a r u ' s r e l a t i o n s h i p was wi th a m a r r i e d m a n a n d it h a d actually-
d e s t r o y e d his family. M s L a a n a r u he r se l f h a d a d m i t t e d th is in h e r 
m e m o i r s . T h e a p p l i c a n t c o n t e n d e d t h a t t h e r e l a t i o n s h i p h a d also b e e n 
w i th in t h e publ ic d o m a i n . H e a c k n o w l e d g e d t h a t in E s t o n i a n t r a d i t i o n 
t h e t e r m "rongaema" had a s ignif icant n e g a t i v e e m o t i o n a l c o n n o t a t i o n . 
H o w e v e r , in t h e p r a g m a t i c use of today ' s l a n g u a g e t h e t r a d i t i o n a l 
c o n n o t a t i o n of t h e t e r m m i g h t have d i s a p p e a r e d . T h e e x p e r t s , a d o p t i n g a 
conse rva t ive i n t e r p r e t a t i o n of t h e word , h a d i gno red the r ad ica l c h a n g e s 
wh ich h a d t a k e n p lace in E s t o n i a n society c o n c e r n i n g the issue of s ingle 
m o t h e r h o o d over t h e last c e n t u r y . M o r e o v e r , his i n t e rv i ew h a d not b e e n 
p u b l i s h e d for a n a r r o w g r o u p of l inguis t ic e x p e r t s bu t for t h e publ ic a t 
l a rge . Even t h e t r a d i t i o n a l i n t e r p r e t a t i o n of t h e t e r m p u t it o u t s i d e 
v u l g a r or i n s u l t i n g l a n g u a g e . A l t h o u g h t h e e x p r e s s i o n was less fac tua l 
t h a n "abieluldhkuja", it was b a s e d on Ms L a a n a r u ' s own ref lec t ions on h e r 
r e l a t i o n s h i p w i t h h e r child. As b o t h i m p u g n e d exp res s ions w e r e t h u s no t 
d i s p r o p o r t i o n a t e to t he u n d e r l y i n g facts , t h e y should not have b e e n 
r e g a r d e d as offensive. 

4 3 . T h e app l i can t c o n t e n d e d t h a t by a s k i n g t h e q u e s t i o n wi th t h e two 
i m p u g n e d exp re s s ions he h a d not i n t e n d e d to offend M s L a a n a r u . H i s 
i n t e n t h a d b e e n to provoke a n d receive a r e a c t i o n from M r R u s s a k to his 
q u e s t i o n and not to s t a t e an op in ion of his own. F u r t h e r m o r e , t h e q u e s t i o n 
h a d not b e e n a b o u t M s L a a n a r u as a n ind iv idua l , bu t a b o u t t h e a t t i t u d e of 
t h e p r e s s t o w a r d s a p a r t i c u l a r type of p e r s o n a l i t y in E s t o n i a n society. 

44. In add i t i on , t h e app l i can t s u b m i t t e d t h a t t he d i s p u t e h a d b e e n of a 
civil n a t u r e a n d shou ld not have b e e n t r i ed in a c r i m i n a l c o u r t . H e a r g u e d 
t h a t t h e S u p r e m e C o u r t , in i ts j u d g m e n t of 26 A u g u s t 1997, h a d he ld 
inco r rec t ly t h a t t he p r o t e c t i o n of s o m e o n e ' s h o n o u r a g a i n s t a t t a c k s 
t h r o u g h va lue j u d g m e n t s w a s possible only t h r o u g h c r i m i n a l m e a s u r e s . 
H e p o i n t e d ou t t h a t on 1 D e c e m b e r 1997 the S u p r e m e C o u r t h a d 
r e v e r s e d th is pos i t ion , ho ld ing t h a t civil law prov ided r e m e d i e s to p r o t e c t 
a p e r s o n ' s h o n o u r . T h e avai lab i l i ty of civil r e m e d i e s m a d e it a g rave 
in jus t ice to s e n t e n c e h i m as a c r i m i n a l . 
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45. T h e a p p l i c a n t c o n t e n d e d t h a t M s L a a n a r u was a pub l ic f igure in 
h e r own r igh t , a fact wh ich m a d e h e r o p e n to h e i g h t e n e d c r i t i c i sm a n d 
close s c ru t iny by the p r e s s . She h a d p layed a n i n d e p e n d e n t role in t h e 
pol i t ical life of Es ton i a by ho ld ing t h e h igh a n d in f luen t ia l pos i t ion of 
counse l lo r to t he M i n i s t e r of t he I n t e r i o r as well as by be ing a n act ive 
social figure a n d a n ed i to r of a p o p u l a r m a g a z i n e . By p u t t i n g he r se l f in 
t he c e n t r e of t h e s ec re t t a p e - r e c o r d i n g scanda l , M s L a a n a r u h a d 
a t t e m p t e d to o b t a i n a d d i t i o n a l publ ic i ty for herself . 

46 . T h e a p p l i c a n t a r g u e d t h a t t h e fact t h a t M s L a a n a r u h a d he r se l f 
m a d e t h e q u e s t i o n of h e r i n t e r f e r e n c e in to M r Sav i saa r ' s first m a r r i a g e 
as well as h e r r e l a t i o n s h i p w i t h he r chi ld a publ ic i ssue h a d l e s sened t h e 
scope of h e r pr ivacy. 

47 . T h e mo t ive b e h i n d his q u e s t i o n h a d b e e n l e g i t i m a t e a n d h a d 
c o n c e r n e d a m a t t e r of pub l ic i n t e r e s t . T h e discovery of t h e s ec re t 
r e co rd ings of M r Sav i saa r ' s conve r sa t i ons w i t h o t h e r po l i t ic ians as wel l as 
severa l e a r l i e r con t rove r s i a l m e a s u r e s involving M r Sav i saa r a t a t i m e 
w h e n Ms L a a n a r u was his official counse l lo r h a d ra i sed l e g i t i m a t e 
q u e s t i o n s a b o u t t h e e th ics a n d va lues of t hose in pos i t ions of p o w e r in 
Es ton i a . In th is c o n t e x t , t h e m o d e s t a n d c o n c e r n e d q u e s t i o n a b o u t t h e 
p e r s o n a l i t y of Ms L a a n a r u h a d s e e m e d perfec t ly jus t i f i ed . T h e i m p u g n e d 
exp res s ions h a d b e e n used to serve t h e i n t e r e s t s of t h e publ ic in rece iv ing 
i n f o r m a t i o n a n d no t for t h e sole p u r p o s e of gra t i fy ing h u m a n cur ios i ty 
w i t h o u t a n y rea l i n f o r m a t i o n va lue . 

48 . T h e a p p l i c a n t c o n s i d e r e d t h a t he h a d not e x c e e d e d t h e l imi t s of 
a c c e p t a b l e c r i t i c i sm a n d t h a t his j o u r n a l i s t i c f r eedom o u t w e i g h e d 
Ms L a a n a r u ' s r igh t to r e spec t for h e r p r iva t e a n d family life. T h e 
decis ions of t h e E s t o n i a n c o u r t s a m o u n t e d to a kind of c e n s u r e which was 
likely to d i s c o u r a g e j o u r n a l i s t s from m a k i n g c r i t i c i sm of t h a t k ind a g a i n in 
t he fu tu re . 

49 . T h e G o v e r n m e n t m a i n t a i n e d t h a t t h e i n t e r f e r e n c e was n e c e s s a r y 
in a d e m o c r a t i c society, in o t h e r w o r d s it c o r r e s p o n d e d to a " p r e s s i n g 
social n e e d " , it was p r o p o r t i o n a t e to t he l e g i t i m a t e a i m p u r s u e d a n d the 
r e a s o n s given to jus t i fy it w e r e r e l e v a n t a n d sufficient . T h e y c o n t e n d e d 
t h a t , in t h e p r e s e n t case , t h e d o m e s t i c a u t h o r i t i e s h a d not e x c e e d e d the 
m a r g i n of a p p r e c i a t i o n ava i l ab le to t h e m in a s sess ing t h e n e e d for such 
i n t e r f e r e n c e . 

50. T h e y a r g u e d t h a t t he wide r l imi t s of j o u r n a l i s t i c f r eedom 
app l i cab le to civil s e r v a n t s a n d pol i t ic ians a c t i n g in t h e i r publ ic capac i ty 
did not app ly to t h e s a m e e x t e n t in t h e case of M s L a a n a r u . She was ac t ive 
in poli t ics only as t h e wife, c o l l a b o r a t o r a n d s u p p o r t e r of M r Sav isaar , not 
i n d e p e n d e n t l y of h im . T h e d i sob l ig ing r e fe rences to a n o r d i n a r y c i t i zen ' s 
p r i v a t e life a n d his tory , even if h e r n a m e was l inked to t h a t of a p r o m i n e n t 
pol i t ic ian , could not c o n s t i t u t e a m a t t e r of se r ious pub l i c conce rn . T h e 
r e l a t i o n s h i p b e t w e e n a w o m a n , w h o h a d w i t h d r a w n from the civil service , 
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a n d a m a n , w h o at t h a t t i m e h a d w i t h d r a w n from pol i t ics , was a very 
p r i v a t e m a t t e r wh ich could not be c o n s i d e r e d a q u e s t i o n affect ing t h e 
publ ic . T h e i m p u g n e d words did not b e a r on a n y m a t t e r of se r ious publ ic 
i n t e r e s t a n d c o n c e r n . T h e r e was no social p u r p o s e in m a k i n g i n s u l t i n g 
c o m m e n t s on a p r i v a t e pe r son ' s family life. 

5 1 . T h e G o v e r n m e n t r e fu t ed t h e a p p l i c a n t ' s a r g u m e n t c o n c e r n i n g t h e 
n e e d to in fo rm t h e publ ic a b o u t M s L a a n a r u ' s p r i v a t e life. T h e a p p l i c a n t 
h a d chosen t h e words to p rovoke a n d to c r e a t e s e n s a t i o n a l head l i ne s a n d 
h a d not a c t ed in good fai th. In any event , such a n a r g u m e n t could u n d e r n o 
c i r c u m s t a n c e s e x o n e r a t e h i m from following t h e bas ic e th ics of j o u r n a l i s m 
a n d t h e d e f a m a t i o n laws. 

52. T h e G o v e r n m e n t s t r e s s e d t h a t t h e app l i can t h a d not b e e n 
convic ted for d e s c r i b i n g a fac tua l s i t u a t i o n or for e x p r e s s i n g a cr i t ica l 
op in ion abou t M s L a a n a r u ' s p e r s o n a l i t y or a b o u t h e r p r iva t e or family 
life. H i s convic t ion was b a s e d on his choice of words in r e l a t i o n to h e r 
wh ich w e r e c o n s i d e r e d to be in su l t i ng . H a d the app l i can t j u s t desc r ibed 
M s L a a n a r u as hav ing b e e n t h e c a u s e of a d ivorce , as h a v i n g b r o k e n u p 
s o m e o n e ' s m a r r i a g e or as not t a k i n g c a r e of h e r chi ld , th i s wou ld no t 
have c o n s t i t u t e d a n insul t , as p o i n t e d ou t by t h e C o u r t of A p p e a l (see 
p a r a g r a p h 27 above ) . 

53 . T h e G o v e r n m e n t n o t e d t h a t t h e exp re s s ions "rongaema" a n d 
"abieluldhkuja" h a d a very specia l m e a n i n g in t h e E s t o n i a n l a n g u a g e , a n d 
t h a t t h e y h a d no e q u i v a l e n t in Eng l i sh . W h e n i n t e r p r e t i n g t h e words a n d 
t h e i r m e a n i n g , t h e i r specific n a t u r e w i th in t h e E s t o n i a n l a n g u a g e a n d 
c u l t u r e should also be t a k e n in to accoun t . 

54. T h e G o v e r n m e n t a r g u e d t h a t t he app l i can t h a d u s e d t h e 
i m p u g n e d words no t , as he c l a i m e d , to d e s c r i b e a spec t s of M s L a a n a r u ' s 
p r i v a t e life wh ich w e r e largely known to t h e publ ic , b u t to d e n i g r a t e h e r in 
publ ic op in ion . T h e y reca l led t h a t M s L a a n a r u h a d e n t r u s t e d he r child to 
h e r m o t h e r as she did not wish to p u t t he child in to a k i n d e r g a r t e n . I t was 
q u i t e c o m m o n in E s t o n i a t oday for g r a n d p a r e n t s t o t a k e ca re of t h e i r 
g r a n d c h i l d r e n . 

55 . T h e G o v e r n m e n t d i s p u t e d t h e a p p l i c a n t ' s a l l ega t ion t h a t 
M s L a a n a r u h a d he r se l f p l aced he r p r iva t e life w i th in t he publ ic 
d o m a i n . T h e i n t e rv i ew pub l i shed in Apr i l 1996 was no t an in t e rv i ew w i t h 
M s L a a n a r u a b o u t h e r p r iva t e a n d family life, bu t an in t e rv iew w i t h 
a n o t h e r j ou rna l i s t a b o u t t h e p u b l i c a t i o n of M s L a a n a r u ' s m e m o i r s a n d 
h e r p r i v a t e life. T h e y reca l led t h a t on 29 M a r c h 1996 M s L a a n a r u h a d 
o b t a i n e d a cou r t o r d e r p r o h i b i t i n g the pub l i ca t i on of h e r m e m o i r s . At 
t h a t t i m e , she no l o n g e r h a d any i n t e n t i o n of m a k i n g t h e m publ ic . 

56. As r e g a r d s t h e p r o p o r t i o n a l i t y of t he i n t e r f e r e n c e to t he l e g i t i m a t e 
a i m p u r s u e d , t h e G o v e r n m e n t p o i n t e d ou t t h a t t h e case was one of p r i v a t e 
p r o s e c u t i o n , in o t h e r words t he p r o c e e d i n g s w e r e i n i t i a t e d by the 
agg r i eved Ms L a a n a r u a n d not by t h e p r o s e c u t i o n a u t h o r i t i e s . T h e 
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Tallinn C i t y C o u r t had m a d e an a t t e m p t to s e t t l e t h e case d u r i n g t h e 
p r o c e e d i n g s , bu t t he a p p l i c a n t h a d refused to accep t t h e p roposa l of 
apo log i s ing to M s L a a n a r u . At no t i m e h a d t h e publ ic p r o s e c u t o r 
i n t e r v e n e d or a s soc ia t ed h i m s e l f wi th t h e p r o c e e d i n g s , a l t h o u g h he h a d 
h a d t h e r igh t to p a r t i c i p a t e in t h e m a n d t h e cou r t h a d invi ted h im to do 
so. T h e execu t ive had t a k e n n o ac t ion w h a t s o e v e r before t h e n a t i o n a l 
c o u r t s a n d h a d r e m a i n e d en t i r e ly n e u t r a l t h r o u g h o u t t h e p r o c e e d i n g s . 

57 . F u r t h e r m o r e , t h e G o v e r n m e n t s u b m i t t e d t h a t t h e a p p l i c a n t h a d 
b e e n s a n c t i o n e d only wi th a m o d e s t fine of 220 k r o o n s - an a m o u n t t e n 
t i m e s t he m i n i m u m dai ly sa la ry . 

5 8 . Final ly , t h e G o v e r n m e n t m a i n t a i n e d t h a t t h e decis ions of t h e 
na t i ona l c o u r t s h a d been based on the s t r i k ing of a b a l an ce b e t w e e n a r igh t 
p r o t e c t e d u n d e r Art ic le 8 of the Conven t i on a n d a r igh t p r o t e c t e d u n d e r its 
Ar t ic le 10. T h e S u p r e m e C o u r t , in re jec t ing t he app l i can t ' s compla in t , h a d 
app l ied t he s a m e tes t as t he E u r o p e a n C o u r t of H u m a n Righ t s does a n d 
t h e r e was a m p l e r e fe rence in its j u d g m e n t to t he l a t t e r ' s case-law. T h e 
S u p r e m e C o u r t , in its t ho rough ly r e a s o n e d j u d g m e n t , had duly a n d 
carefully b a l a n c e d the a p p l i c a n t ' s i n t e r e s t in freely exp re s s ing his opin ion 
aga ins t t he need to p ro tec t t he r e p u t a t i o n a n d r igh t s of M s L a a n a r u . 

59. Accord ing to t he C o u r t ' s wel l -es tab l i shed case- law, f reedom of 
express ion c o n s t i t u t e s one of t h e essen t i a l founda t ions of a d e m o c r a t i c 
society a n d one of t h e bas ic condi t ions for i ts p rog res s a n d each 
individual ' s self-fulfi lment. Subject to p a r a g r a p h 2 of Ar t ic le 10, it is 
appl icab le not only to " i n f o r m a t i o n " or " i d e a s " t h a t a r e favourably 
received or r e g a r d e d as inoffensive or as a m a t t e r of indif ference, bu t also 
to those t h a t offend, shock or d i s t u r b . Such a r e t he d e m a n d s of p l u r a l i s m , 
to l e rance a n d b r o a d m i n d e d n e s s , w i thou t wh ich t h e r e is no " d e m o c r a t i c 
society". T h i s f reedom is subject to t he excep t ions set out in Ar t ic le 10 § 2, 
which m u s t , however , be c o n s t r u e d s t r ic t ly . T h e n e e d for any r e s t r i c t ions 
m u s t be e s t ab l i shed convincingly (see , for e x a m p l e , Lingens v. Austria, 
j u d g m e n t of 8 July 1986, Ser ies A no. 103, p . 26, § 4 1 , and Nilsen and 

Johnsen v. Norway [ G C ] , no . 23118/93 , § 43 , E C H R 1999-VTII). 
60 . T h e adject ive " n e c e s s a r y " , w i th in t h e m e a n i n g of Ar t ic le 10 § 2, 

impl ies t he e x i s t e n c e of a " p r e s s i n g social n e e d " . T h e C o n t r a c t i n g S t a t e s 
have a c e r t a i n m a r g i n of a p p r e c i a t i o n in a s se s s ing w h e t h e r such a n e e d 
ex is t s , bu t it goes h a n d in h a n d wi th a E u r o p e a n superv i s ion , e m b r a c i n g 
b o t h t h e leg i s la t ion a n d t h e dec is ions a p p l y i n g it, even t h o s e g iven by a n 
i n d e p e n d e n t c o u r t . T h e C o u r t is t h e r e f o r e e m p o w e r e d to give t h e final 
ru l ing on w h e t h e r a " r e s t r i c t i o n " is r econc i lab le w i t h f r eedom of 
express ion as p r o t e c t e d by Ar t ic le 10 (see Lingens, c i t ed above , p . 25 , § 39 , 
andJanowski v. Poland [ G C ] , no. 25716/94 , § 30, E C H R 1999-1). 

6 1 . In exe rc i s ing its supe rv i so ry j u r i s d i c t i o n , t h e C o u r t m u s t look at 
t he i m p u g n e d i n t e r f e r e n c e in t h e l ight of t h e case as a who le , i nc lud ing 
the c o n t e n t of t he r e m a r k s he ld aga ins t t h e a p p l i c a n t a n d the c o n t e x t in 
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which he m a d e t h e m . In p a r t i c u l a r , it m u s t d e t e r m i n e w h e t h e r t h e 
i n t e r f e r e n c e in issue was " p r o p o r t i o n a t e to t h e l e g i t i m a t e a i m s p u r s u e d " 
a n d w h e t h e r t h e r e a s o n s a d d u c e d by t h e n a t i o n a l a u t h o r i t i e s to jus t i fy it 
a r e " r e l e v a n t a n d suff ic ient" (see T h e S u n d a y T i m e s v. the United Kingdom 
(no. 7h j u d g m e n t of 26 Apri l 1979, Ser ies A no. 30 , p . 3 8 , § 62 ; Lingens, c i ted 
above , pp . 25-26, § 40 ; Barfod v. Denmark, j u d g m e n t of 22 F e b r u a r y 1989, 
Ser ies A no . 149, p . 12, § Td>;Janowski, c i ted above ; a n d News Verlags GmbH 
& CoKG v.Austria, no . 3 1457/96, § 52 , E C H R 2000-1). In d o i n g so, t h e C o u r t 
h a s to satisfy i tself t h a t t he n a t i o n a l a u t h o r i t i e s app l i ed s t a n d a r d s which 
w e r e in con fo rmi ty wi th t h e p r inc ip le s e m b o d i e d in Ar t i c l e 10 a n d , 
m o r e o v e r , t h a t t h e y b a s e d t h e m s e l v e s o n a n a c c e p t a b l e a s s e s s m e n t of t h e 
r e l e v a n t facts (see Jersild v. Denmark, j u d g m e n t of 23 S e p t e m b e r 1994, 
Ser ies A no. 298, pp . 23-24, § 31) . 

62 . T h e C o u r t f u r t h e r reca l l s t h e e s sen t i a l func t ion t h e p r e s s fulfils in 
a d e m o c r a t i c society . A l t h o u g h t he p r e s s m u s t not o v e r s t e p c e r t a i n 
b o u n d s , particularly as r e g a r d s t h e r e p u t a t i o n a n d r igh t s of o t h e r s a n d 
t h e n e e d to p r e v e n t t h e d i sc losure of conf iden t ia l i n f o r m a t i o n , i ts d u t y is 
n e v e r t h e l e s s to i m p a r t - in a m a n n e r c o n s i s t e n t w i th its ob l iga t ions a n d 
respons ib i l i t i e s - i n f o r m a t i o n a n d ideas on all m a t t e r s of publ ic i n t e r e s t 
(see Jersild, c i t ed above , pp . 23-24, § 3 1 ; De Haes and Gijsels v. Belgium, 
j u d g m e n t of 24 F e b r u a r y 1997, Reports of Judgments and Decisions 1997-1, 
pp . 233-34, § 37; a n d B lade t Troms0 and Stensaas v. Norway [ G C ] , 
no. 21980 /93 , § 58 , E C H R 1999-III) . In a d d i t i o n , t he C o u r t is mindfu l of 
t h e fact t h a t j o u r n a l i s t i c f r eedom also covers possible r e c o u r s e to a d e g r e e 
of e x a g g e r a t i o n , or even p rovoca t ion (see Prager and Oberschlick v. Austria, 
j u d g m e n t of 26 Apr i l 1995, Se r i e s A no. 313 , p . 19, § 38 , a n d B lade t 
Troms0 and Stensaas, c i ted a b o v e ) . T h e l imi t s of p e r m i s s i b l e c r i t i c i sm a r e 
n a r r o w e r in r e l a t i o n to a p r i v a t e c i t izen t h a n in re l a t ion to pol i t ic ians or 
g o v e r n m e n t s (see , for e x a m p l e , Castells v. Spain, j u d g m e n t of 23 Apri l 
1992, Ser ies A no. 236, pp. 23-24, § 46 , a n d Incal v. Turkey, j u d g m e n t of 
9 J u n e 1998, Reports 1998-IV, pp . 1567-68, § 54 ) . 

63 . In s u m , t h e C o u r t ' s t a sk in exe rc i s ing its supe rv i s ion is not to t a k e 
t h e p lace of n a t i o n a l a u t h o r i t i e s b u t r a t h e r to review u n d e r Ar t ic le 10, in 
t h e l igh t of t h e case as a w h o l e , t h e dec i s ions t h e y have t a k e n p u r s u a n t t o 
t h e i r power of a p p r e c i a t i o n (see , a m o n g m a n y o t h e r a u t h o r i t i e s , Fressoz 
andRoire v. France [ G C ] , no. 29183 /95 , § 45 , E C H R 1999-1). 

64 . T u r n i n g t o t h e facts of t h e p r e s e n t c a s e , t h e C o u r t n o t e s t h a t t h e 
a p p l i c a n t was convic ted on t h e bas i s of t h e r e m a r k s he h a d m a d e in his 
c a p a c i t y as a j o u r n a l i s t in a n e w s p a p e r i n t e rv i ew wi th a n o t h e r j ou rna l i s t . 
T h e i n t e rv i ew c o n c e r n e d t h e i ssue of pub l i ca t i on of M s L a a n a r u ' s p e r s o n a l 
m e m o i r s following a d i s p u t e b e t w e e n h e r a n d t h e i n t e r v i e w e d j o u r n a l i s t 
w h o h a d h e l p e d w r i t i n g ( h e m . 

65 . It observes t h a t t h e d o m e s t i c c o u r t s found t h e use of t h e words 
"rongaema" a n d uabieluldltkuja" offensive to M s L a a n a r u a n d t h e i m p o s e d 
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r e s t r i c t i on ju s t i f i ed for t he p r o t e c t i o n of h e r r e p u t a t i o n a n d r i g h t s (see 
p a r a g r a p h s 25 , 27 a n d 29 a b o v e ) . I n t h e c o n t e x t of t h e f r e e d o m of t h e 
p r e s s , t he r e q u i r e m e n t s of such p r o t e c t i o n have t o be w e i g h e d in r e l a t i o n 
to t h e i n t e r e s t of t he a p p l i c a n t as a j o u r n a l i s t in i m p a r t i n g i n f o r m a t i o n 
a n d ideas on m a t t e r s of pub l ic conce rn . 

66 . In th i s c o n n e c t i o n , t h e C o u r t n o t e s t h a t t h e i m p u g n e d r e m a r k s 
r e l a t e d to t h e a spec t s of M s L a a n a r u ' s p r i v a t e life wh ich she d e s c r i b e d in 
h e r m e m o i r s w r i t t e n in he r p r i v a t e capac i ty . W h i l e it is t r u e t h a t she 
he r se l f h a d i n t e n d e d to m a k e the se de t a i l s pub l ic , t h e ju s t i f i ca t ion for 
t h e use of t h e a c t u a l words by the a p p l i c a n t in t h e c i r c u m s t a n c e s of t he 
p r e s e n t case m u s t be s e e n a g a i n s t t h e b a c k g r o u n d w h i c h p r o m p t e d t h e i r 
u t t e r a n c e as well as t he i r va lue to t he g e n e r a l publ ic . 

67. In th i s c o n n e c t i o n , t h e C o u r t observes t h a t t h e r e m a r k s w e r e 
p r e c e d e d by t h e ref lec t ions of M s L a a n a r u on h e r role as a m o t h e r a n d in 
b r e a k i n g u p M r Sav i saa r ' s family. It n o t e s , however , t h a t t h e d o m e s t i c 
c o u r t s found t h a t t he words "rongaema" a n d "abielulohkuja" a m o u n t e d to 
va lue j u d g m e n t s couched in offensive l a n g u a g e , r e c o u r s e to wh ich was 
not n e c e s s a r y in o r d e r to e x p r e s s a " n e g a t i v e " op in ion (see p a r a g r a p h 27 
above) . It cons ide r s t h a t t he a p p l i c a n t could have f o r m u l a t e d his c r i t i c i sm 
of M s L a a n a r u ' s ac t ions w i t h o u t r e s o r t i n g to s u c h i n s u l t i n g e x p r e s s i o n s 
(see , for e x a m p l e , Constantinescu v. Romania, no. 28871 /95 , § 74, E C H R 
2000-VIII ) . 

68 . T h e C o u r t no tes t h e d i f ferences in t h e p a r t i e s ' pos i t ion c o n c e r n i n g 
t h e publ ic- f igure s t a t u s of M s L a a n a r u . It obse rves t h a t M s L a a n a r u 
r e s i g n e d from h e r g o v e r n m e n t a l pos i t ion in O c t o b e r 1995 in t h e w a k e of 
t h e affair of t h e sec re t t a p e r eco rd ings by M r Sav i saa r , for wh ich she 
c l a i m e d respons ib i l i ty (see p a r a g r a p h 13 above) . D e s p i t e he r c o n t i n u e d 
i nvo lvemen t in t h e pol i t ical p a r t y , t h e C o u r t does not find it e s t a b l i s h e d 
t h a t t h e use of t h e i m p u g n e d t e r m s in r e l a t i o n to M s L a a n a r u ' s p r i v a t e 
life was jus t i f i ed by c o n s i d e r a t i o n s of pub l ic c o n c e r n or t h a t t h e y bore on a 
m a t t e r of g e n e r a l i m p o r t a n c e . In p a r t i c u l a r , it has not b e e n s u b s t a n t i a t e d 
t h a t h e r p r i v a t e life was a m o n g the issues t h a t affected t h e publ ic in Apr i l 
1996. T h e a p p l i c a n t ' s r e m a r k s could t h e r e f o r e scarce ly be r e g a r d e d as 
se rv ing the publ ic i n t e r e s t . 

69 . In c o n s i d e r i n g t h e way t h e d o m e s t i c a u t h o r i t i e s dea l t w i th t he case , 
t h e C o u r t obse rves t h a t t he E s t o n i a n cou r t s fully r ecogn i sed t h a t t h e 
p r e s e n t case involved a conflict b e t w e e n the r igh t to i m p a r t ideas a n d the 
r e p u t a t i o n a n d r i g h t s of o t h e r s . It c a n n o t find t h a t t hey failed p r o p e r l y to 
b a l a n c e t he va r ious i n t e r e s t s involved in t he case . T a k i n g in to a c c o u n t t h e 
m a r g i n of a p p r e c i a t i o n left to t h e C o n t r a c t i n g S t a t e s in such 
c i r c u m s t a n c e s , t h e C o u r t cons ide r s t h a t t he d o m e s t i c a u t h o r i t i e s w e r e , in 
t h e c i r c u m s t a n c e s of t h e case , e n t i t l e d to i n t e r f e r e w i t h t h e exerc i se of t h e 
a p p l i c a n t ' s r i gh t . It reca l l s t h a t , in a s s e s s i n g t h e p r o p o r t i o n a l i t y of t h e 
i n t e r f e r e n c e , t he n a t u r e a n d sever i ty of t h e p e n a l t i e s i m p o s e d a r e a lso 
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fac tors to be t a k e n in to accoun t ( see , for e x a m p l e , Ceylan v. Turkey [ G C ] , 
no. 23556/94 , § 37, E C H R 1999-IV). In th is r e spec t , it no t e s t h e " l i m i t e d 
a m o u n t of t he fine i m p o s e d on t h e a p p l i c a n t as a s anc t i on p rov ided for in 
Ar t i c l e 28 of t h e C r i m i n a l C o d e (see p a r a g r a p h 31 above ) . 

70. H a v i n g r e g a r d to t h e foregoing , t h e C o u r t cons ide r s t h a t t h e 
a p p l i c a n t ' s convic t ion a n d s e n t e n c e w e r e not d i s p r o p o r t i o n a t e to t h e 
l e g i t i m a t e a i m p u r s u e d a n d t h a t t h e r e a s o n s a d v a n c e d by the d o m e s t i c 
c o u r t s w e r e suff icient a n d r e l e v a n t t o jus t i fy such i n t e r f e r e n c e . T h e 
i n t e r f e r e n c e w i t h t h e a p p l i c a n t ' s r igh t to f r eedom of exp re s s ion could 
t h u s r e a s o n a b l y be cons ide r ed n e c e s s a r y in a d e m o c r a t i c society for t h e 
p r o t e c t i o n of t h e r e p u t a t i o n or r i g h t s of o t h e r s w i th in t h e m e a n i n g of 
Ar t ic le 10 § 2 of t h e C o n v e n t i o n . 

71 . T h e r e has c o n s e q u e n t l y been no b r e a c h of Ar t i c l e 10 of t h e 
C o n v e n t i o n . 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

Holds t h a t t h e r e h a s b e e n no v io la t ion of Ar t ic le 10 of t h e C o n v e n t i o n . 

D o n e in Engl i sh , a n d notif ied in w r i t i n g on 6 F e b r u a r y 2 0 0 1 , p u r s u a n t 
to Ru le 77 §§ 2 a n d 3 of the Ru les of C o u r t . 

M i c h a e l O ' B O Y L E 
R e g i s t r a r 

E l i s a b e t h P A L M 

P r e s i d e n t 
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SOMMAIRE 1 

Condamnation d'un journal iste pour avoir injurié la femme d'un homme 
polit ique de premier plan lors d'un entret ien 

Article 10 

Liberté d'expression - Liberté de communiquer des idées - Condamnation d'un journaliste pour 
avoir injurié la femme d'un homme politique de premier plan lors d'un entrelien - Ingérence -
Protection de la réputation d'aulrui - Protection des droits d'aulrui - Nécessaire dans une 
société démocratique - Marge d'appréciation - Remarques relatives à la vie privée -
Utilisation de termes injurieux - Jugement de valeur - Absence d'intérêt public -
Proportionnalité - Nature et lourdeur de la sanction 

* 
* * 

Le requérant , journaliste de profession, fut condamné pour avoir injurié 
M"" Laanaru, la femme d'un homme politique de premier plan, lors d'un 
entretien, parti dans la presse, avec un autre journaliste qui avait aidé celle-ci à 
rédiger ses mémoires. Le requérant se vit infliger une amende de 220 couronnes 
estoniennes. Avant d'épouser cet homme politique, M"" Laanaru avait été sa 
collaboratrice tandis qu'il était premier ministre, puis ministre de l 'Intérieur. 
Elle avait ensuite eu un enfant de lui alors qu'il était toujours marié à sa 
première femme. Dans ses mémoires, tels que rapportés par l 'autre journaliste, 
M"" Laanaru se demandait si elle avait brisé la famille de cet homme politique 
et si elle n'avail pas payé un prix trop élevé en sacrifiant son enfant à sa carrière. 
Au cours de l 'entretien, le requérant utilisa deux qualificatifs estoniens, 
«abie/ulôhkuja» et «rongaema», signifiant respectivement briseuse de ménage et 
mère négligente qui délaisse son enfant, que le tribunal jugea injurieux. La cour 
d'appel et la Cour suprême rejetèrent les recours formés par le requérant . 

Article 10: l'ingérence dans le droit du requérant à la liberté d'expression était 
prévue par la loi, la disposition juridique en cause étant libellée en termes assez 
généraux, mais sans être vague et imprécise au point de ne pouvoir être considérée 
comme une «loi». En outre, l 'ingérence visait le but légitime que constitue la 
protection de la réputation ou des droits de M"" Laanaru. Il reste à établir si 
l'ingérence était proportionnée à ce but et donc nécessaire dans une société 
démocratique. Les remarques incriminées se rapportaient à des aspects de la vie 
privée de M"" Laanaru que celle-ci avait décrits dans ses mémoires et, s'il esl vrai 
qu'elle avait elle-même l'intention de rendre ces précisions publiques, c'est en 
fonction du contexte dans lequel ils ont été formulés ainsi que de leur valeur pour 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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le grand public qu'il convient d'apprécier s'il était justifié que le requérant 
employât les mots en cause. Les tr ibunaux internes ont considéré que les termes 
critiqués constituaient des jugements de valeur exprimés de manière offensante et 
que le requérant aurait pu formuler ses critiques sans recourir à ces expressions 
injurieuses. Quant au caractère pré tendument public de la personnalité de 
M"" Laanaru, il n'est pas établi que l'emploi des termes critiqués pour qualifier 
sa vie privée se soit justifié par l'intérêt du public ni que ces expressions aient 
porté sur une question d' importance générale. On peut donc difficilement 
considérer que les remarques du requérant ont servi l 'intérêt public. Les 
tribunaux internes ont parfaitement admis que l'espèce portait sur un conflit 
entre le droit de communiquer des idées et celui de voir protéger la réputation et 
les droits d 'autrui , et l'on ne saurait conclure qu'ils n'ont pas correctement mis en 
balance les divers intérêts en jeu. Eu égard à la marge d'appréciation dont 
disposent les Etats contractants en pareil cas, les autorités internes étaient 
habilitées à restreindre l'exercice de son droit par le requérant . La nature et la 
lourdeur des peines infligées sont aussi des éléments à prendre en considération 
lorsqu'il s'agit de mesurer la proportionnalité de l'ingérence. A cet égard, 
l 'amende infligée comme sanction au requérant au titre du code pénal était d'un 
faible montant . La condamnation du requérant et la peine qui lui a été inlligée 
n'étaient pas disproportionnées au but légitime visé et les motifs avancés par les 
tribunaux internes étaient suffisants et pert inents pour justifier pareilles mesures. 
L'ingérence dans le droit du requérant à la liberté d'expression pouvait donc 
raisonnablement passer pour nécessaire dans une société démocratique afin de 
protéger la réputation ou les droits d 'autrui. 
Conclusion : non-violation (unanimité) . 
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E n l 'a f fa ire T a m m e r c. E s t o n i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion ) , 

s i égean t en u n e c h a m b r e c o m p o s é e d e : 

M " " ' S E . P A L M , présidente, 

W. T H O M A S S E N , 

M M . L. FERRARI B R A V O , 

G A U K U R J Ô R U N D S S O N , 

C . BÎRSAN, 

J . CASADEVALL,jW^.f , 

U . LôHMUSjugé ' a d hoc, 

et d e M . M . O ' B O Y L E , greffier de section, 

A p r è s en avoir dé l i bé ré en c h a m b r e du conseil le 16 j a n v i e r 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d a t e : 

P R O C É D U R E 

1. A l 'or ig ine de l 'affaire se t rouve u n e r e q u ê t e (n° 41205/98) d i r igée 

c o n t r e la R é p u b l i q u e d ' E s t o n i e et don t u n r e s s o r t i s s a n t de cet E t a t , 

M. E n n o T a m m e r («le r e q u é r a n t » ) , ava i t saisi la C o m m i s s i o n e u r o 

p é e n n e des D r o i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 19 février 1998 en 

v e r t u de l ' anc ien a r t i c le 25 de la C o n v e n t i o n de s a u v e g a r d e des D r o i t s de 

l ' H o m m e e t des L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é p a r M . I. G r ä z i n , doyen de la facul té de 

droi t de l 'univers i té Nord de Ta l l i nn , en Es ton ie . Le g o u v e r n e m e n t e s ton ien 

(«le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r ses a g e n t s , M . E. H a r r e m o e s , 

conse i l le r spéc ia l de la R e p r é s e n t a t i o n p e r m a n e n t e de l 'Es ton ie a u p r è s 

d u Conse i l d e l 'Europe , e t M""' M . H i o n , p r e m i è r e s e c r é t a i r e de la division 

des d ro i t s de l ' h o m m e au service j u r i d i q u e du m i n i s t è r e des Affaires 

é t r a n g è r e s . 

3. Le r e q u é r a n t a l l égua i t q u e sa c o n d a m n a t i o n p o u r des p ropos qu ' i l 

avai t t e n u s au cour s d ' u n e n t r e t i e n pub l i é d a n s la p re s se avai t e m p o r t é 

v io la t ion de l ' a r t ic le 10 d e la C o n v e n t i o n . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v i g u e u r d u Pro toco le n" 11 à la C o n v e n t i o n (a r t ic le 5 § 2 

dud i t P ro toco l e ) . 

5. La r e q u ê t e a é t é a t t r i b u é e à la p r e m i è r e sec t ion d e la C o u r 

(a r t ic le 52 § 1 du r è g l e m e n t ) . Au se in de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (a r t ic le 27 § 1 d e la C o n v e n t i o n ) a é té c o n s t i t u é e 

c o n f o r m é m e n t à l 'a r t ic le 26 § 1 du r è g l e m e n t . A la su i t e du d é p o r t de 

M. R. M a r u s t e , j u g e élu au t i t r e de l 'Es ton ie (a r t ic le 28 du r è g l e m e n t ) , 

le G o u v e r n e m e n t a dé s igné M. U . L ö h m u s p o u r s i ége r en q u a l i t é d é j u g e 

ad hoc (a r t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . 
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6. P a r u n e déc i s ion du 19 oc tob re 1999, la c h a m b r e a d é c l a r é la r e q u ê t e 

r e c e v a b l e 1 . 

7. Le G o u v e r n e m e n t a d é p o s é des o b s e r v a t i o n s éc r i t e s su r le fond de 

l 'affaire , ma i s n o n le r e q u é r a n t (a r t ic le 59 § 1 d u r è g l e m e n t ) . La c h a m b r e 

a déc idé a p r è s c o n s u l t a t i o n des p a r t i e s qu ' i l n 'y avai t pas l ieu de t e n i r u n e 

a u d i e n c e sur le fond de l 'affaire (a r t ic le 59 § 2 in fine d u r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L ' E S P È C E 

8. A l ' époque des fai ts , le r e q u é r a n t é t a i t j o u r n a l i s t e et r é d a c t e u r en 

che f du q u o t i d i e n e s t o n i e n Postimees. 

9. Le gr ief q u e le r e q u é r a n t fait valoir sous l ' ang le de l 'a r t ic le 10 de la 

C o n v e n t i o n t i r e son or ig ine de sa c o n d a m n a t i o n p a r les t r i b u n a u x 

e s t o n i e n s p o u r avoir in jur ié M"" Vilja L a a n a r u d a n s u n e n t r e t i e n qu ' i l 

avai t eu avec u n a u t r e j o u r n a l i s t e , M. U lo R u s s a k , p a r u d a n s Postimees le 

3 avri l 1996. L ' e n t r e t i e n , i n t i t u l é « U l o R u s s a k nie t o u t vo l» , vena i t e n 

r é a c t i o n à u n e a l l éga t ion de M"" L a a n a r u selon l aque l le M. R u s s a k , q u i 

l 'avai t a i dée à éc r i r e ses m é m o i r e s , les a u r a i t pub l i é s sans son 

c o n s e n t e m e n t . Voici u n r a p p e l des faits q u i on t p r é c é d é cet e n t r e t i e n . 

10. M"1 1' L a a n a r u est l ' épouse d e M . E d g a r Sav i saa r , h o m m e po l i t ique 

e s t o n i e n . En 1990, a lo r s q u e M . Sav i saa r é t a i t enco re m a r i é à sa p r e m i è r e 

f e m m e , il a c c é d a aux fonct ions de p r e m i e r m i n i s t r e d ' E s t o n i e . 

M m e L a a n a r u , qu i ava i t dé jà t rava i l l é p o u r lui , dev in t sa co l l abo ra t r i c e . 

Elle c o n t i n u a à t r ava i l l e r avec lui au cour s des a n n é e s su ivan t e s e t , 

l o r sque M. Sav i saa r dev in t m i n i s t r e de l ' I n t é r i e u r en 1995, elle f igura i t 

a u n o m b r e de ses conse i l l e r s . 

11. M m c L a a n a r u avai t mi l i t é a u p a r t i c e n t r i s t e (Keskerakond) d i r igé p a r 

M . Sav i saa r et é t a i t r é d a c t r i c e en chef du j o u r n a l du p a r t i . 

12. A u x a l e n t o u r s de 1989, M""' L a a n a r u e u t u n en fan t d e M . Sav isaar . 

C o m m e elle ne s o u h a i t a i t pas le m e t t r e a u j a r d i n d ' e n f a n t s , elle le confia à 

ses p r o p r e s p a r e n t s . 

13. Le 10 oc tob re 1995, M. Sav i saa r fut c o n t r a i n t de d é m i s s i o n n e r d e 

ses fonct ions de m i n i s t r e d e l ' I n t é r i e u r à la su i t e d e la d é c o u v e r t e d e 

b a n d e s m a g n é t i q u e s où a v a i e n t é t é e n r e g i s t r é e s en sec re t des 

conve r sa t i ons qu ' i l ava i t e u e s avec d ' a u t r e s h o m m e s po l i t i ques e s ton i ens . 

Le m ê m e j o u r , M m e L a a n a r u r e n d i t p u b l i q u e u n e d é c l a r a t i o n où elle 

s ' a t t r i b u a i t l ' en t i è r e r e sponsab i l i t é des e n r e g i s t r e m e n t s s e c r e t s . 

14. M m c L a a n a r u q u i t t a e n s u i t e son pos t e a u m i n i s t è r e d e l ' I n t é r i e u r e t 

e n t r e p r i t d ' é c r i r e ses m é m o i r e s avec l 'a ide d ' u n j o u r n a l i s t e , M. R u s s a k . 

1. Note du greffe : la décision de la Cour est disponible au greffe. 
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15. D a n s les souven i r s qu ' e l l e a r a p p o r t é s à M . R u s s a k , M""' L a a n a r u 

r e l a t a i t son e x p é r i e n c e de la po l i t ique et du g o u v e r n e m e n t . A p ropos des 

e n r e g i s t r e m e n t s s ec re t s , elle r e c o n n u t q u e la d é c l a r a t i o n qu ' e l l e ava i t 

fa i te le 10 oc tob re 1995 é t a i t m e n s o n g è r e . D ' a p r è s M. R u s s a k , elle 

réf léchissa i t auss i à sa r e l a t i o n avec M. Sav isaar , u n h o m m e m a r i é , e n se 

d e m a n d a n t si elle avai t b r i sé son m é n a g e . Elle a d m i t qu ' e l l e n ' ava i t pas 

é t é u n e auss i b o n n e m è r e qu ' e l l e l ' au ra i t s o u h a i t é et se d e m a n d a i t si elle 

n ' ava i t pas payé u n t r i b u t t r o p lourd à sa c a r r i è r e en y sacr i f iant son 

e n f a n t . 

16. P e n d a n t la r é d a c t i o n de l ' ouvrage , u n d i f férend éc la ta e n t r e elle et 

M. R u s s a k q u a n t à la pub l i ca t i on et à la p a t e r n i t é des m é m o i r e s . 

17. A u n e d a t e non p réc i sée , M m c L a a n a r u e n g a g e a u n e ac t i on civile 

devan t le t r i b u n a l de Ta l l inn (Tallinna Linnakohus) en vue de faire p r o t é g e r 

ses d ro i t s d ' a u t e u r du m a n u s c r i t . 

18. Le 29 m a r s 1996, le t r i b u n a l de T a l l i n n é m i t u n e o r d o n n a n c e 

i n t e r d i s a n t à M. R u s s a k de pub l i e r le m a n u s c r i t t a n t q u e la q u e s t i o n de 

sa p a t e r n i t é n ' é t a i t pas r é so lue . 

19. A la su i t e de c e t t e o r d o n n a n c e , M. R u s s a k d é c i d a de p u b l i e r 

a u t r e m e n t les é l é m e n t s qu ' i l avai t recuei l l i s , c ' es t -à -d i re sous la fo rme 

des i n f o r m a t i o n s q u e M " " L a a n a r u lui avai t t r a n s m i s e s p e n d a n t l e u r 

co l l abo ra t ion . 

20. Le réci t fait p a r M . R u s s a k de l 'h i s to i re de M " " L a a n a r u c o m m e n ç a 

à p a r a î t r e d a n s le q u o t i d i e n Eesti Pàevaleht le 1 e r avr i l 1996. 

2 1 . Au cour s de la m ê m e a n n é e , M""' L a a n a r u pub l i a ses m é m o i r e s . 

Elle déc l a r a i t d a n s cet o u v r a g e q u e c e r t a i n e s des i n f o r m a t i o n s c o n t e n u e s 

d a n s le réci t q u e M. R u s s a k avai t fait p a r a î t r e d a n s la p res se é t a i e n t 

i nco r r ec t e s , m a i s sans p réc i se r en quo i . 

22. D a n s l ' e n t r e t i e n publ ié le 3 avri l 1996, évoqué au p a r a g r a p h e 9 ci-

d e s s u s , le r e q u é r a n t i n t e r r o g e a M. R u s s a k au sujet de la p u b l i c a t i o n des 

m é m o i r e s en lui p o s a n t n o t a m m e n t la q u e s t i o n s u i v a n t e : 

«Ne pensez-vous pas vous être trompé d'héroïne? Une briseuse de ménage 
[abielttlôh/cuja'], une mère négligente qui délaisse son enfant [rongaema']. Cela ne paraît 
pas être le meilleur exemple pour des jeunes filles. » 

23 . A la su i t e de la p a r u t i o n de ce t a r t i c l e , M m e L a a n a r u e n g a g e a des 

p o u r s u i t e s pr ivées c o n t r e le r e q u é r a n t en a l l é g u a n t qu ' i l l 'avai t in jur iée e n 

la qua l i f i an t de «abielulôhkuja » et «rongaema ». 

24. D e v a n t le t r i b u n a l , le r e q u é r a n t fit valoir q u e les t e r m e s en c a u s e 

a v a i e n t é t é employés d a n s u n e q u e s t i o n e t non d a n s u n e a f f i rma t ion 

r e f l é t an t son poin t de v u e e t q u e le po in t d ' i n t e r r o g a t i o n final avai t é t é 

oubl ié pa r e r r e u r lors de la mise en p a g e du t e x t e . Il n ia avoir eu 

1. Les termes estoniens «abielulôhkuja» et «rongaema» sont rendus par des périphrases car il 
n'existe pas en français de mots équivalents. 
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l ' i n t e n t i o n d 'offenser M""' L a a n a r u et c o n s i d é r a q u e ces exp re s s ions 

é t a i e n t n e u t r e s . Il a j o u t a q u e sa q u e s t i o n se jus t i f i a i t p a r les a c t e s 

c o m m i s p a r M " " L a a n a r u . 

25 . P a r u n a r r ê t d u 3 avri l 1997, le t r i b u n a l de T a l l i n n d é c l a r a le 

r e q u é r a n t coupab le d ' in ju re su r le f o n d e m e n t de l 'ar t ic le 130 du code 

péna l et le c o n d a m n a à u n e a m e n d e de 220 c o u r o n n e s e s t o n i e n n e s , soit 

l ' équ iva l en t de dix lois le r e v e n u j o u r n a l i e r ( p a r a g r a p h e 31 c i -dessous) . 

P o u r p r o n o n c e r ce ve rd ic t , le t r i b u n a l ava i t p r i s en c o m p t e l ' e x p e r t i s e d e 

l ' Ins t i tu t de la l a n g u e e s t o n i e n n e (Eesti Keele Instituut) a insi q u e le refus d u 

r e q u é r a n t de r é g l e r l 'affaire en p r é s e n t a n t des excuses . Il r e leva en o u t r e 

q u ' a u t i t r e de la d i spos i t ion p e r t i n e n t e d u code péna l la r e sponsab i l i t é ne 

d é p e n d a i t pas de la q u e s t i o n de savoir si la v i c t ime pos séda i t r é e l l e m e n t 

ou non les d é f a u t s q u e le r e q u é r a n t lui avai t a t t r i b u é s . D ' a p r è s l ' expe r t i s e , 

les t e r m e s en c a u s e c o n s t i t u a i e n t d e s j u g e m e n t s d e v a l e u r e x t r ê m e m e n t 

néga t i f s et d é s a p p r o b a t e u r s e n v e r s les p h é n o m è n e s qu ' i l s qua l i f i a i en t . 

Le mot «rongaema » d é s i g n e u n e m è r e qu i a négl igé son enfan t et le 

t e r m e «abielulôhkuja » u n e p e r s o n n e qu i a t r o u b l é la paix d ' u n m é n a g e 

ou en a br i sé u n . La socié té e s t o n i e n n e a tou jours c o n d a m n é ces d e u x 

p h é n o m è n e s , ce qu i t r a n s p a r a î t d a n s le vocabu l a i r e . Tou te fo i s , ces m o t s 

n ' o n t pas é té e m p l o y é s i m p r o p r e m e n t . 

26. Le r e q u é r a n t saisi t la cour d ' a p p e l de T a l l i n n (Tallinna 

Ringkonnakohus), d e v a n t laque l le il fit va loi r n o t a m m e n t q u e le t r i b u n a l 

d e p r e m i è r e i n s t a n c e n 'ava i t p a s t e n u c o m p t e de l ' e n s e m b l e de l ' a r t ic le 

où f igura ien t les m o t s en c a u s e . Il c o n t e s t a é g a l e m e n t la qua l i f i ca t ion 

p é n a l e de son a c t e a u mo t i f qu ' i l n ' ava i t eu a u c u n e i n t e n t i o n c r imine l l e 

et q u e le m o d e d ' e x p r e s s i o n ut i l i sé n ' é t a i t pas i nco r r ec t . Il sou l igna enfin 

q u ' e n t a n t q u e j o u r n a l i s t e il ava i t , c o n f o r m é m e n t à la C o n s t i t u t i o n 

e s t o n i e n n e , le droi t de diffuser l i b r e m e n t d e s idées , op in ions et a u t r e s 

i n f o r m a t i o n s et q u e le j u g e m e n t de p r e m i è r e i n s t a n c e c o n s t i t u a i t u n e 

v io la t ion de son dro i t à la l i be r t é d ' e x p r e s s i o n . 

27 . P a r u n a r r ê t d u 13 m a i 1997, la c o u r d ' ap p e l d é b o u t a le r e q u é r a n t 

e t c o n f i r m a la déc is ion du t r i b u n a l de T a l l i n n . Elle d é c l a r a q u e , en cas de 

p o u r s u i t e s e n g a g é e s p a r des p a r t i c u l i e r s , elle se b o r n a i t à e x a m i n e r les 

griefs de la p a r t i e offensée, m a i s q u e le t e x t e c o m p l e t de l ' e n t r e t i e n ava i t 

é t é ve r se au doss ie r . T o u t en o b s e r v a n t q u e les exp res s ions a t t a q u é e s 

n ' é t a i e n t pas i n d é c e n t e s , la cour d ' a p p e l j u g e a qu ' e l l e s p o r t a i e n t 

g r a v e m e n t a t t e i n t e à la d i g n i t é h u m a i n e e t q u e l e u r u s a g e p a r le 

r e q u é r a n t en l ' e spèce é t a i t o f fensant . S'il avai t e x p r i m é u n e op in ion 

néga t i ve au sujet de M"1 ' L a a n a r u en d é c l a r a n t qu ' e l l e n ' é leva i t pas el le-

m ê m e son en fan t et qu ' e l l e avai t br isé le m a r i a g e de M. Sav isaar , il n 'y 

a u r a i t p a s eu d ' i n ju r e . La cou r d ' appe l r e m a r q u a q u e la C o n s t i t u t i o n e t 

le code péna l p révoya ien t e x p r e s s é m e n t la poss ibi l i té de l im i t e r la l i be r t é 

d ' e x p r e s s i o n si son exe rc i ce p o r t a i t a t t e i n t e à la r é p u t a t i o n et a u x d r o i t s 

d ' a u t r u i . En dép i t de l ' i n t é rê t p a r t i c u l i e r q u e le publ ic po r t a i t a u x 
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p e r s o n n a g e s publ ics , ceux-ci ava i en t é g a l e m e n t le d ro i t de voir p r o t é g e r 

l eur h o n n e u r et l eu r d i g n i t é . 

28 . Le r e q u é r a n t se p o u r v u t d e v a n t la C o u r s u p r ê m e (Riïgikohus) en 

fa isant n o t a m m e n t valoir q u e les d e u x t e r m e s n ' a v a i e n t pas de 

s y n o n y m e s e n e s ton i en et qu ' i l ne pouvai t donc p a s en u t i l i se r d ' a u t r e s . 

P a r a i l l eu r s , les c i r cons t ances object ives d ' exe rc ice du m é t i e r de 

j o u r n a l i s t e exc lua i en t l ' u sage d ' u n e p é r i p h r a s e d e s t i n é e à év i te r les m o t s 

en c a u s e . 

29. P a r u n a r r ê t du 26 aoû t 1997, la c h a m b r e c r imine l l e d e la C o u r 

s u p r ê m e d é b o u t a le r e q u é r a n t et con f i rma la déc is ion d e la cour d ' a p p e l , 

i n v o q u a n t e n t r e a u t r e s les mot i fs su ivan t s : 

«I. Le droit à la liberté d'expression, qui comprend la liberté de la presse, consacré 
par l'article 45 § 1 de la Constitution de la République d'Estonie («la Constitution») 
et par l'article 10 § 1 de la Convention européenne des Droits de l'Homme («la 
Convention»), constitue une garantie indispensable au fonctionnement d'une société 
démocratique et donc l'une des valeurs fondamentales de pareille société. 

(...) 

D'après l'article 11 de la Constitution, seules sont autorisées les restrictions aux 
droits ou libertés prévues par la Constitution; ces restrictions doivent en outre être 
nécessaires dans une société démocratique et ne pas dénaturer les droits et libertés 
qu'elles touchent. La liberté d'expression, dont la liberté de la presse, peut, en tant que 
droit fondamental, faire l'objet de restrictions en vertu de l'article 45 de la Constitution 
en vue de protéger l'ordre public, la morale, les droits et libertés d'autrui, la santé, 
l'honneur et la réputation. En vertu de l'article 10 § 2 de la Convention, la liberté 
d'expression peut être limitée par la loi afin de protéger la morale et la réputation ou 
les droits d'autrui. 

II. En Estonie, toute personne a en principe le droit de protéger son honneur, 
considéré comme l'un des aspects de la dignité humaine, en engageant une procédure 
civile ou pénale. 

D'après l'article 23 § 1 de la loi sur les principes généraux du code civil, toute 
personne a le droit de demander à un tribunal d'ordonner que cesse l'atteinte à son 
honneur, le droit d'exiger la réfutation des cléments attaqués à condition que l'auteur 
de la diffamation à son égard n'arrive pas à prouver la véracité de ces éléments, ainsi 
que le droit d'exiger une indemnisation du préjudice matériel ou moral résultant de 
l'atteinte à son honneur. 

Ainsi, une personne peut demander à voir son honneur protégé par l'intermédiaire 
d'une procédure civile seulement si elle estime qu'il a été sali par une affirmation 
relative à des faits, car seule la véracité de faits peut être prouvée. Toutefois, si une 
personne estime que son honneur a été souillé par un jugement de valeur, il est 
impossible de prouver cette allégation au sens juridique. Dans ses arrêts Lingens 
c. Autriche (1986) et Thorgeir Thorgcirson e. Islande (1992), la Cour européenne des 
Droits de l'Homme a elle aussi déclaré qu'il faut établir une distinction claire entre les 
faits et les jugements de valeur. L'exactitude d'un jugement de valeur ne pouvant être 
démontrée, la Cour européenne a considéré que lorsqu'une personne offensée par le 
jugement de valeur d'un journaliste saisit un tribunal interne pour obtenir la preuve 
de la véracité de ce jugement de valeur, cela constitue une violation de la liberté 
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d'expression garantie par l'article 10 de la Convention. Donc, en Estonie, une personne 
qui s'estime diffamée par un jugement de valeur n'a en fait aucun moyen de faire 
protéger son honneur grâce à des recours de droit civil. Il s'ensuit qu'en [pareil] cas 
(...) il ne lui reste qu'une possibilité: se prévaloir de recours de droit pénal pour faire 
protéger son honneur, en engageant des poursuites à titre privé en vertu de l'article 130 
du code pénal. En l'espèce, c'est ce qu'a fait la requérante. 

III. La chambre criminelle de la Cour suprême considère que les arrêts rendus par le 
tribunal de Tallinn et la cour d'appel de Tallinn les 3 avril et 13 mai 1997 respectivement 
sont conformes à la loi et non susceptibles d'annulation. 

En réponse aux moyens soulevés dans l'appel, la chambre criminelle de la Cour 
suprême juge nécessaire de constater ce qui suit. 

Est infondée et controuvée l'affirmation de l'appelant selon laquelle les termes 
«rongaema» et «abielulôhkuja» ne sauraient être offensants envers V. Laanaru car la 
phrase dont ils faisaient partie ne mentionnait pas le nom de celle-ci, ce qui voudrait 
dire que ces mots ne visaient personne en particulier. Le tribunal de première instance 
comme la cour d'appel ont a j u s t e titre conclu que les expressions «rongaema» et 
«abielulôhkuja» ont été utilisées par [le requérant] pour qualifier la victime V. Laanaru 
(Savisaar). La chambre criminelle de la Cour suprême souhaite ajouter qu'en formulant 
son argument suivant — à savoir qu'il est légitime d'utiliser les termes critiqués à l'égard 
de personnages publics — l'appelant a considéré V. Laanaru comme un tel personnage, 
ce qui ôte toute valeur à son premier argument. 

Bien que l'article 12 de la Constitution énonce l'égalité de tous devant la loi, la 
chambre criminelle de la Cour suprême ne juge pas nécessaire de mettre en cause 
l'intérêt particulier que la presse porte aux personnages publics - principe reconnu 
dans la pratique de la Cour européenne des Droits de l'Homme. Toutefois, la chambre 
criminelle de la Cour suprême tient à souligner qu'en Estonie, il n'existe pas de 
définition juridique d'un personnage public et que, dans sa pratique, la Cour 
européenne n'a nulle part considéré quelqu'un comme un personnage public au motif 
que ce quelqu'un était le conjoint, le concubin, l'enfant ou le proche d'un tel personnage. 
Il faut cependant souligner que l'on ne saurait déduire de la pratique de la Cour 
européenne que l'intérêt particulier que la presse porte aux personnages publics 
signifie que ceux-ci ne sont pas susceptibles d'être offensés. Au contraire, selon le droit 
pénal de plusieurs pays, dont l'Allemagne, l'acte d'offenser un personnage public 
constitue une infraction pénale. Le public est en droit d'attendre de la presse qu'elle 
décrive la vie de personnages publics de manière plus complète que celle des gens 
ordinaires, mais il n'a pas celui de voir l'honneur de ces personnes bafoué, notamment 
dans la presse et de manière déplacée. 

La chambre criminelle ne souscrit pas au point de vue exposé dans l'appel, à savoir 
que, les termes «rongaema» et «abielulôhkuja» n'étant ni vulgaires ni indécents, leur 
emploi à l'égard d'une personne ne saurait être considéré comme portant atteinte de 
manière déplacée à l'honneur et à la dignité de cette personne, élément 
obligatoirement constitutif de l'infraction définie à l'article 130 du code pénal. Au sens 
de cette disposition, le caractère déplacé ne se borne pas à désigner l'usage de mots 
vulgaires ou indécents mais renvoie également à celui d'expressions imagées négatives 
cl diffamatoires. Par ailleurs, un mode d'expression non verbal, comme une caricature, 
peut également être déplacé. Le tribunal du fond et la cour d'appel ont à juste titre 
estimé, en se fondant sur une expertise, qu'en usant des termes «rongaema» et 
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«abielulôhkuja» à l'égard de V. Laanaru dans un article de presse, [le requérant] a 

publiquement traité celle-ci de manière diffamatoire et donc déplacée. 

La déclaration de l'avocat [du requérant] (...) selon lequel la cour d'appel n'a pas le 
droit de dire à un journaliste quel style il doit adopter pour rédiger un article de presse 
est infondée. Elle n'est recevable que dans la mesure où le style journalistique ne porte 
pas atteinte à la dignité humaine. S'agissant de la protection de l'honneur et de la 
dignité d'une personne, le tribunal a eu raison de faire remarquer que l'idée qui était 
exprimée de manière déplacée pouvait aussi l'être de façon correcte en estonien. 

Est également mal fondé l'argument de l'appelant selon lequel les expressions 
«rongaema» et «abielulôhkuja » ont été employées faute de synonymes en estonien et 
l'emploi d'une périphrase était exclu en raison des conditions objectives d'exercice du 
métier de journaliste. Il existe probablement un certain nombre d'expressions vulgaires 
et indécentes dépourvues de synonyme en estonien, mais ce n'est pas une raison pour les 
utiliser. Toute circonstance objective inhérente au fonctionnement de la presse -
comme la longueur de l'article et la densité de l'information, selon le requérant - est 
une valeur limitée à un domaine précis, qui ne saurait être mise sur le même plan que la 
dignité humaine. 

En vertu de l'article 65 § 4 du code de procédure pénale, la Cour suprême ne peut 
statuer en appel et en cassation sur les faits. Elle ne peut donc réexaminer la décision 
prise par le tribunal de première instance et la cour d'appel, sur la base d'une expertise, 
selon laquelle les termes offensants constituaient l'expression d'un jugement de valeur 
de la part du journaliste et non une question. Toutefois, la chambre criminelle juge utile 
de préciser que la doctrine exprime majoritairement l'avis qu'il est en principe 
également possible d'injurier quelqu'un au moyen d'une question. Il importe aussi de 
souligner que si le quotidien Postimees a violé les droits de l'auteur [le requérant] et 
déformé son propos en faisant mal son travail de mise en page [en omettant le point 
d'interrogation après chaque expression] (lettre du rédacteur en chef de Postimees du 
16 mai 1996, figurant au dossier), [le requérant] ou le journal auraient pu réparer le 
dommage à l'amiable en faisant simplement paraître des excuses, puisque la victime 
s'était déclarée prête à accepter pareil règlement. Or ni [le requérant] ni le quotidien 
Postimees n'ont voulu reconnaître publiquement avoir commis une erreur, ce qui 
constitue une preuve de plus de leur nette intention d'injurier la victime. » 

II. LE D R O I T I N T E R N E P E R T I N E N T 

30. Les d i spos i t ions p e r t i n e n t e s de la C o n s t i t u t i o n e s t o n i e n n e son t 

a insi l ibel lées : 

Article 45 

«Toute personne a le droit de diffuser librement des idées, opinions, convictions et 
autres informations oralement, par écrit, par des images ou tout autre moyen. Ce droit 
peut faire l'objet de restrictions prévues par la loi afin de protéger l'ordre public, la 
morale, ainsi que les droits et libertés, la santé, l'honneur et la réputation d'autrui.» 

Article 11 

«Les droits et libertés ne peuvent faire l'objet que des restrictions prévues par la 
Constitution. Ces restrictions doivent être nécessaires dans une société démocratique 
et ne pas dénaturer les droits et libertés qu'elles touchent. » 
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3 1 . A u x t e r m e s des d i spos i t ions p e r t i n e n t e s d u code p é n a l : 

Article 130 - Injure 

«Toute atteinte portée à l'honneur et à la dignité d'autrui de manière déplacée est 
punie d'une peine d'amende ou de prison.» 

Article 28 - Amende 

« 1. Le tribunal peut infliger une amende ne dépassant pas neuf cents fois le revenu 
journalier de la personne. Le «revenu journalier» est calculé à partir du salaire 
journalier moyen après impôt en tenant compte de la taille de la famille et de la 
situation financière.» 

E N D R O I T 

S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 10 DE LA 

C O N V E N T I O N 

32. Le r e q u é r a n t s o u t i e n t q u e les déc is ions des t r i b u n a u x e s t o n i e n s le 

d é c l a r a n t c o u p a b l e d ' in ju re c o n s t i t u e n t u n e a t t e i n t e i n d u e à son dro i t à la 

l i be r t é d ' e x p r e s s i o n g a r a n t i p a r l ' a r t ic le 10 de la C o n v e n t i o n , l e q u e l 

d i spose : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 
d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 
sans qu'il puisse y avoir ingérence d'autorités publiques et sans considération de 
frontière. Le présent article n'empêche pas les Etats de soumettre les entreprises de 
radiodiffusion, de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 
soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, cpti 
constituent des mesures nécessaires, dans une société démocratique, à la sécurité 
nationale, à l'intégrité territoriale ou a la sûreté publique, à la défense de l'ordre et à 
la prévention du crime, à la protection de la santé ou de la morale, à la protection de la 
réputation ou des droits d'autrui, pour empêcher la divulgation d'informations 
confidentielles ou pour garantir l'autorité et l'impartialité du pouvoir judiciaire.» 

A. E x i s t e n c e d ' u n e i n g é r e n c e 

33 . L a C o u r re lève q u e nu l ne c o n t e s t e q u e la c o n d a m n a t i o n du 

r e q u é r a n t c o n s t i t u e u n e i n g é r e n c e d a n s son d ro i t à la l i be r t é d ' e x p r e s s i o n . 

B. J u s t i f i c a t i o n d e l ' i n g é r e n c e 

34. U n e i n g é r e n c e est c o n t r a i r e à l ' a r t ic le 10 de la C o n v e n t i o n sau f 

lo r squ ' e l l e est « p r é v u e p a r la lo i» , vise un ou p l u s i e u r s des b u t s l é g i t i m e s 

c i tés a u p a r a g r a p h e 2 dudi t a r t i c le et est « n é c e s s a i r e d a n s u n e soc ié té 

d é m o c r a t i q u e » p o u r a t t e i n d r e ce ou ces b u t s . 
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/. « Prévue par la loi » 

35 . Le r e q u é r a n t a v a n c e q u e l ' a r t ic le 130 d u code p é n a l , s u r l eque l se 

fonde sa c o n d a m n a t i o n , n ' e s t pas fo rmulé avec s u f f i s a m m e n t de p réc i s ion 

et d e c l a r t é . 

36. Le G o u v e r n e m e n t fait valoir q u e cet a r t i c le d o n n e u n e déf in i t ion 

p réc i se de l ' in ju re , de s o r t e q u e le r e q u é r a n t pouva i t r é g l e r ses ac t iv i tés 

p rofess ionne l les en c o n s é q u e n c e . Les t r i b u n a u x i n t e r n e s on t i n t e r p r é t é et 

a p p l i q u é l 'a r t ic le 130 sans a l le r au -de l à de ce q u e le r e q u é r a n t pouva i t 

r a i s o n n a b l e m e n t p révo i r d a n s les c i r c o n s t a n c e s d e la c a u s e . 

37. La C o u r rappelle que l 'une d e s ex igences p r o v e n a n t de l ' exp res s ion 

« p r é v u e p a r la loi» est la prévis ib i l i té de la m e s u r e en c a u s e . O n ne p e u t 

d o n c c o n s i d é r e r c o m m e u n e « lo i» q u ' u n e n o r m e é n o n c é e avec assez de 

préc is ion p o u r p e r m e t t r e au c i toyen de r é g l e r sa c o n d u i t e ; en 

s ' e n t o u r a n t au beso in de consei ls éc la i rés , il doi t ê t r e à m ê m e de prévoi r , 

à un d e g r é r a i s o n n a b l e d a n s les c i r c o n s t a n c e s d e la c ause , les 

c o n s é q u e n c e s q u i p e u v e n t d é c o u l e r d ' u n a c t e d é t e r m i n é . El les n ' o n t p a s 

beso in d ' ê t r e prévis ib les avec u n e c e r t i t u d e a b s o l u e : l ' expé r i ence révèle 

u n e tel le c e r t i t u d e hors d ' a t t e i n t e . En o u t r e la c e r t i t u d e , b ien q u e 

h a u t e m e n t s o u h a i t a b l e , s ' a c c o m p a g n e parfois d ' u n e r ig id i t é exces s ive ; or 

le d ro i t doi t savoir s ' a d a p t e r a u x c h a n g e m e n t s de s i t ua t i on . Auss i 

b e a u c o u p d e lois se s e rven t - e l l e s , p a r la force d e s choses , d e f o r m u l e s 

plus ou m o i n s v a g u e s don t l ' i n t e r p r é t a t i o n et l ' app l ica t ion d é p e n d e n t de 

la p r a t i q u e (voir, p a r e x e m p l e , l ' a r rê t Rekvényi c. Hongrie [ G C ] , n" 25390/94 , 

§ 3 4 , C E D H 1999-111). 

38 . La C o u r re lève q u e l ' a r t ic le 130 du code p é n a l est libellé en t e r m e s 

assez g é n é r a u x , m a i s e s t i m e q u e c e t t e d i spos i t ion ne s a u r a i t p a s s e r p o u r 

v a g u e et i m p r é c i s e au point d e ne pouvoi r ê t r e c o n s i d é r é e c o m m e u n e 

« l o i » . El le r appe l l e qu ' i l i n combe au p r e m i e r chef aux a u t o r i t é s 

n a t i o n a l e s d ' i n t e r p r é t e r et d ' a p p l i q u e r le d ro i t i n t e r n e (voir, pat-

e x e m p l e , l ' a r r ê t Otto-Preminger-Institut c. Autriche du 20 s e p t e m b r e 1994, 

sér ie A n" 295-A, p. 17, § 45) . Vu les c i r c o n s t a n c e s de l ' espèce , la C o u r est 

conva incue q u e l ' i ngé rence é t a i t « p r é v u e p a r la loi». 

2. But légitime 

39 . Il es t c o m m u n é m e n t a d m i s q u e l ' i ngé rence e n c a u s e v isa i t la 

« p r o t e c t i o n d e la r é p u t a t i o n ou des d r o i t s d ' a u t r u i » . 

40. Eu é g a r d aux c i r c o n s t a n c e s de la c a u s e et a u x décis ions des 

t r i b u n a u x i n t e r n e s , la C o u r e s t i m e q u e la c o n d a m n a t i o n du r e q u é r a n t 

visai t le bu t l ég i t ime q u e c o n s t i t u e la p r o t e c t i o n de la r é p u t a t i o n ou des 

d r o i t s de M"1 ' L a a n a r u . L ' i n g é r e n c e d é n o n c é e pou r su iva i t d o n c u n b u t 

l ég i t ime a u t i t r e d u p a r a g r a p h e 2 de l ' a r t ic le 10. 
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3. «Nécessaire dans une société démocratic/ue » 

4 1 . Le r e q u é r a n t af f i rme q u e sa c o n d a m n a t i o n n ' é t a i t ni p ro 

p o r t i o n n é e au bu t l ég i t ime visé ni n é c e s s a i r e d a n s u n e socié té d é m o 

c r a t i q u e . 

42 . Il c o n t e s t e la qua l i f i ca t ion d ' in ju re d o n n é e a u x exp re s s ions 

i n c r i m i n é e s et s o u t i e n t q u e les t r i b u n a u x ont suivi a v e u g l é m e n t 

l ' expe r t i s e e r r o n é e d e l ' I n s t i t u t de la l a n g u e e s t o n i e n n e . C e d e r n i e r e t les 

t r i b u n a u x n ' a u r a i e n t pas é tab l i de d i s t i nc t ion e n t r e les d e u x t e r m e s . C e l u i 

cVvabielulôhkuja » déc r i t un é t a t d e fait vér i f iable t a n d i s q u e celui d e 

«rongaema » c o r r e s p o n d à u n j u g e m e n t d e va l eu r . O r les c i r c o n s t a n c e s d e 

la c a u s e p r o u v e r a i e n t q u e le p r e m i e r é ta i t employé à bon esc ien t : 

M""' L a a n a r u a eu u n e r e l a t i on avec un h o m m e m a r i é , b r i s a n t le m é n a g e 

d e celui-ci , ce q u e l ' i n t é r e s sée en p e r s o n n e a r e c o n n u d a n s ses m é m o i r e s . 

D e p lus , le r e q u é r a n t aff i rme q u e l eu r r e l a t i o n re levai t du d o m a i n e publ ic . 

Il r e c o n n a î t q u e la t r a d i t i o n e s t o n i e n n e confè re au t e r m e «rongaema » u n e 

c o n n o t a t i o n n é g a t i v e i m p o r t a n t e . Tou te fo i s , d a n s l ' usage c o u r a n t de la 

l a n g u e a u j o u r d ' h u i , c e t t e c o n n o t a t i o n t r a d i t i o n n e l l e a pu d i s p a r a î t r e . Les 

e x p e r t s , a d o p t a n t u n e i n t e r p r é t a t i o n c o n s e r v a t r i c e de la l a n g u e , n ' on t pas 

t e n u c o m p t e des c h a n g e m e n t s p ro fonds qu i se sont p r o d u i t s d a n s la 

soc ié té e s t o n i e n n e a u sujet des m è r e s seu les p e n d a n t le s iècle écoulé . D e 

p lus , son e n t r e t i e n n ' é t a i t p a s d e s t i n é à u n cerc le r e s t r e i n t de l ingu i s t e s , 

m a i s au g r a n d publ ic . M ê m e se lon l ' i n t e r p r é t a t i o n t r a d i t i o n n e l l e , ce 

t e r m e n 'ava i t r i en de vu lga i r e ni d ' i n ju r i eux . T o u t en é t a n t m o i n s 

objec t i f q u e celui ^«.abielulôhkuja», il se fondai t su r les réf lexions de 

M m c L a a n a r u e l l e - m ê m e q u a n t à sa r e l a t i o n avec son e n f a n t . Les d e u x 

e x p r e s s i o n s a t t a q u é e s n ' é t a n t a ins i en r i en d i s p r o p o r t i o n n é e s a u x faits 

qu ' e l l e s déc r iven t , e l les n ' a u r a i e n t pas dû ê t r e c o n s i d é r é e s c o m m e 

o f f ensan te s . 

4 3 . Le r e q u é r a n t a f f i rme q u ' e n posan t sa q u e s t i o n au m o y e n des d e u x 

t e r m e s i n c r i m i n é s il n ' ava i t pas l ' i n t e n t i o n d 'of fenser M m c L a a n a r u . Il 

c h e r c h a i t à p r o v o q u e r u n e r é p o n s e de la p a r t de M . R u s s a k et non à 

e x p o s e r son p r o p r e po in t d e vue . D e p lus , c e t t e q u e s t i o n ne p o r t a i t pas 

su r la p e r s o n n e de M"1' L a a n a r u , m a i s su r l ' a t t i t u d e de la p r e s se à l ' éga rd 

d ' u n c e r t a i n type de p e r s o n n a l i t é d a n s la soc ié té e s t o n i e n n e . 

44. Selon lui , en o u t r e , le l i t ige revêt un c a r a c t è r e civil et n ' a u r a i t pas 

dû ê t r e p o r t é d e v a n t un t r i b u n a l p é n a l ; d a n s son a r r ê t du 26 aoû t 1997, la 

C o u r s u p r ê m e a u r a i t à to r t c o n s i d é r é qu ' i l n ' é t a i t poss ible de p r o t é g e r 

l ' h o n n e u r d ' u n e p e r s o n n e c o n t r e des a t t e i n t e s p o r t é e s p a r le biais d e 

j u g e m e n t s de v a l e u r q u ' a u m o y e n d e m e s u r e s p é n a l e s . O r il fait 

r e m a r q u e r q u e la C o u r s u p r ê m e est r e v e n u e s u r c e t t e pos i t ion le 

1 " d é c e m b r e 1997, lo r squ ' e l l e a e s t i m é q u e le dro i t civil offrait d e s 

r e c o u r s p e r m e t t a n t d e p r o t é g e r l ' h o n n e u r . L ' ex i s t ence de r e c o u r s civils 

faisait donc de sa c o n d a m n a t i o n p é n a l e u n e g r a v e in jus t ice . 
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45. Le r e q u é r a n t af f i rme q u e M'1"' L a a n a r u est p a r e l l e - m ê m e u n 

p e r s o n n a g e publ ic , ce qu i l ' expose à d e vives c r i t i ques et à u n e x a m e n 

a t t e n t i f d e la p a r t d e la p r e s s e . Elle a u r a i t j o u é u n rôle i n d é p e n d a n t d a n s 

la vie po l i t ique e s t o n i e n n e en o c c u p a n t le pos t e h a u t p lacé et in f luen t de 

conse i l le r d u m i n i s t r e d e l ' I n t é r i eu r , en j o u a n t un rôle act i f s u r la scène 

sociale et en é t a n t r é d a c t r i c e en che f d ' u n m a g a z i n e p o p u l a i r e . En se 

m e t t a n t e l l e - m ê m e au c e n t r e du s c a n d a l e d e s e n r e g i s t r e m e n t s s e c r e t s , 

M m c L a a n a r u a u r a i t t e n t é d ' o b t e n i r u n surc ro î t de pub l ic i t é p o u r el le-

m ê m e . 

46 . A son avis, le fait q u e M"" L a a n a r u ai t e l l e - m ê m e p o r t é s u r la p lace 

p u b l i q u e la q u e s t i o n d e l ' impac t de sa r e l a t i on avec M . Sav i saa r s u r le 

m a r i a g e de celui-ci et son l ien avec son en fan t a r é d u i t le c h a m p de sa vie 

p r ivée . 

47 . Il e s t i m e q u e sa q u e s t i o n é t a i t p o r t é e p a r un mo t i f l ég i t ime 

et t o u c h a i t u n e q u e s t i o n d ' i n t é r ê t publ ic . La d é c o u v e r t e des en

r e g i s t r e m e n t s s ec re t s de c o n v e r s a t i o n s e n t r e M. Sav i saa r e t d ' a u t r e s 

h o m m e s po l i t i ques a ins i q u e p lu s i eu r s a u t r e s m e s u r e s a n t é r i e u r e s 

c r i t i q u a b l e s d a n s l esque l les ce d e r n i e r é t a i t i m p l i q u é à l ' é p o q u e où 

M m c L a a n a r u é t a i t sa conse i l l è re officielle ava i en t fait n a î t r e des 

i n t e r r o g a t i o n s l ég i t imes au sujet d u s e n s d e l ' é t h i q u e e t des v a l e u r s 

des p e r s o n n e s au pouvoi r en E s t o n i e . A cet é g a r d , la m o d e s t e q u e s t i o n 

qu ' i l avai t posée q u a n t à la p e r s o n n a l i t é de M m e L a a n a r u s e m b l a i t 

p a r f a i t e m e n t ju s t i f i ée . Il a u r a i t employé les exp re s s ions i n c r i m i n é e s afin 

de servi r le d ro i t du publ ic d e recevoi r des i n f o r m a t i o n s et non à la seu le 

fin de sa t i s fa i re la cur ios i t é h u m a i n e . 

4 8 . Le r e q u é r a n t e s t i m e qu ' i l n ' a pas f ranchi les l i m i t e s de la c r i t i q u e 

admis s ib l e et q u e sa l ibe r té de j o u r n a l i s t e l ' e m p o r t e su r le d ro i t de 

M""' L a a n a r u à voir r e s p e c t e r sa vie pr ivée et fami l ia le . Les déc is ions des 

t r i b u n a u x e s t o n i e n s s ' a n a l y s e r a i e n t en u n e fo rme d e c e n s u r e suscep t ib l e 

de d i s s u a d e r les j o u r n a l i s t e s d e p r o c é d e r à l ' aven i r à d ' a u t r e s c r i t i q u e s de 

ce g e n r e . 

49 . Le G o u v e r n e m e n t s o u t i e n t p o u r sa p a r t q u e l ' i ngé rence é t a i t 

néces sa i r e d a n s une soc ié té d é m o c r a t i q u e , c ' e s t -à -d i re qu ' e l l e cor

r e s p o n d a i t à un «beso in social i m p é r i e u x » , é ta i t p r o p o r t i o n n é e au bu t 

l ég i t ime poursu iv i et les mot i fs a v a n c é s p o u r la ju s t i f i e r é t a i e n t 

p e r t i n e n t s et suff isants . Il a f f i rme q u ' e n l ' espèce les a u t o r i t é s n a t i o n a l e s 

n ' on t pas o u t r e p a s s é la m a r g e d ' a p p r é c i a t i o n d o n t el les d i sposen t p o u r 

a p p r é c i e r la nécess i t é de pa re i l l e i n g é r e n c e . 

50. D ' a p r è s lui, le p r inc ipe selon leque l les l im i t e s de la l i be r t é 

j o u r n a l i s t i q u e sont m o i n s s t r i c t e s à l ' éga rd des fonc t ionna i r e s e t h o m m e s 

e t f e m m e s po l i t i ques d a n s l ' exerc ice d e l eu r s fonct ions ne s ' app l ique pas 

t o t a l e m e n t à M""' L a a n a r u . E n effet, celle-ci n ' a j o u é un rôle po l i t ique 

q u ' e n t a n t q u e f e m m e , co l l abo ra t r i ce et sou t i en de M. Sav isaar , et n o n 

i n d é p e n d a m m e n t de lui . Des a l lus ions d é s o b l i g e a n t e s à la vie p r ivée et à 
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l ' h i s to i re d ' u n e c i t oyenne o r d i n a i r e , m ê m e si son n o m est lié à celui d ' u n 

h o m m e po l i t ique de p r e m i e r p l an , ne s a u r a i e n t c o n s t i t u e r un sujet 

i n t é r e s s a n t s é r i e u s e m e n t le pub l i c . La r e l a t i o n u n i s s a n t u n e f e m m e q u i 

avai t q u i t t é la fonct ion p u b l i q u e et un h o m m e qui s ' é ta i t a lo r s r e t i r é d e 

la po l i t i que é t a i t u n e q u e s t i o n d ' o r d r e tou t à fait pr ivé qu i ne pouvai t 

t o u c h e r le publ ic . Les t e r m e s c r i t i qués ne c o n c e r n a i e n t a u c u n e q u e s t i o n 

i n t é r e s s a n t et p r é o c c u p a n t s é r i e u s e m e n t le publ ic . F o r m u l e r d e s 

r e m a r q u e s in ju r i euses q u a n t à la vie fami l ia le d ' u n p a r t i c u l i e r ne se rva i t 

a u c u n object i f social . 

5 1 . Le G o u v e r n e m e n t ré fu te l ' a r g u m e n t du r e q u é r a n t r e la t i f à la 

nécess i t é d ' i n f o r m e r le publ ic q u a n t à la vie pr ivée d e M""' L a a n a r u . Le 

r e q u é r a n t a u r a i t choisi des m o t s p r o v o c a n t s p o u r c o m p o s e r u n t i t r e 

r a c o l e u r et n ' a u r a i t p a s agi de b o n n e foi. E n tou t é t a t d e c a u s e , son 

a r g u m e n t ne pouva i t en a u c u n cas le d i s p e n s e r de r e s p e c t e r la 

d é o n t o l o g i e d e la profess ion de j o u r n a l i s t e et la lég is la t ion sur la 

d i f f amat ion . 

52. Le G o u v e r n e m e n t sou l igne q u e le r e q u é r a n t a é té c o n d a m n é non 

p o u r avoir déc r i t u n é t a t de fait ou e x p r i m é un avis c r i t i que au sujet de la 

p e r s o n n a l i t é d e M""' L a a n a r u ou de sa vie p r ivée ou fami l ia le , m a i s p a r c e 

qu ' i l a choisi p o u r qual i f ie r l ' i n t é re s sée des t e r m e s j u g é s in ju r i eux . S'il 

s ' é ta i t c o n t e n t é de d i r e de M"" L a a n a r u q u ' e l l e avai t é t é la cause d ' u n 

d ivorce , q u ' e l l e ava i t b r i sé u n m a r i a g e ou q u ' e l l e ne s 'occupa i t p a s d e son 

e n f a n t , ce la n ' a u r a i t p a s é t é c o n s i d é r é c o m m e i n s u l t a n t , a ins i q u e la cou r 

d'appel l'a fait r e m a r q u e r ( p a r a g r a p h e 27 c i -dessus) . 

53 . Le G o u v e r n e m e n t i nd ique q u e les t e r m e s «rongaema» et 

«abielulô/ikuja » ont u n sens t r è s p a r t i c u l i e r e n e s t o n i e n et qu ' i l s n ' on t pas 

d ' é q u i v a l e n t en f rança is . P o u r i n t e r p r é t e r ces m o t s , il f audra i t donc t e n i r 

c o m p t e de leur rôle p a r t i c u l i e r d a n s la l a n g u e et la c u l t u r e e s t o n i e n n e s . 

54. Se lon lui , le r e q u é r a n t a u t i l i sé les m o t s en c a u s e non p o u r d é c r i r e 

c o m m e il le p r é t e n d des a s p e c t s d e la vie pr ivée de M"" L a a n a r u b ien 

c o n n u s d u publ ic , m a i s p o u r la d é n i g r e r a u x y e u x de celui-ci . Il r a p p e l l e 

q u e M"" L a a n a r u a confié son enfan t à sa p r o p r e m è r e ca r elle ne 

s o u h a i t a i t pas le m e t t r e au j a r d i n d ' e n f a n t s et qu ' i l est tou t à fait c o u r a n t 

a u j o u r d ' h u i en E s t o n i e q u e des g r a n d s - p a r e n t s s ' occupen t d e leurs p e t i t s -

e n f a n t s . 

55. Le G o u v e r n e m e n t n e souscr i t p a s à l ' a l l éga t ion d u r e q u é r a n t se lon 

l aque l l e M m c L a a n a r u avai t e l l e - m ê m e é t a l é sa vie p r ivée a u g r a n d j o u r . 

L ' e n t r e t i e n pub l i é en avril 1996 n ' é t a i t pas un e n t r e t i e n avec l ' i n t é r e s sée 

a u sujet de sa vie pr ivée e t fami l ia le , m a i s u n e n t r e t i e n avec un a u t r e 

j o u r n a l i s t e c o n c e r n a n t la p a r u t i o n des m é m o i r e s de M""' L a a n a r u e t sa 

vie p r ivée . Il r a p p e l l e q u e , le 29 m a r s 1996, celle-ci ava i t o b t e n u u n e 

déc is ion de j u s t i c e i n t e r d i s a n t la pub l i ca t ion d e ses m é m o i r e s , qu ' e l l e 

n ' ava i t à c e t t e é p o q u e plus l ' i n t e n t i o n de faire p a r a î t r e . 



ARRÊT TAMMER c. ESTONIE 299 

56. S 'ag issan t de la p r o p o r t i o n n a l i t é de l ' i ngé rence a u bu t l ég i t ime 

visé , le G o u v e r n e m e n t sou l igne q u e l 'affaire est n é e d e p o u r s u i t e s 

p r ivées , c ' e s t -à -d i re q u e l ' ac t ion a é t é e n g a g é e p a r la p e r s o n n e lésée , 

M m c L a a n a r u , et non p a r les a u t o r i t é s d e p o u r s u i t e . Le t r i b u n a l de 

T a l l i n n a t e n t é p e n d a n t la p r o c é d u r e de r é g l e r le l i t ige à l ' amiab l e , m a i s 

le r e q u é r a n t a refusé de p r é s e n t e r ses excuses à M"" L a a n a r u , c o m m e ce la 

lui é t a i t p r o p o s é . Le p r o c u r e u r ne s 'est à a u c u n m o m e n t assoc ié à la 

p r o c é d u r e et n 'y est pas non p lus i n t e r v e n u , b ien qu ' i l a i t eu le d ro i t d'y 

p a r t i c i p e r et q u e le t r i b u n a l l 'ait invi té à le fa i re . L ' exécu t i f n ' a pr is 

a u c u n e in i t ia t ive a u p r è s des t r i b u n a u x i n t e r n e s et a observé u n e to t a l e 

n e u t r a l i t é t o u t au long de la p r o c é d u r e . 

57 . D e p lu s , le G o u v e r n e m e n t sou l igne q u e le r e q u é r a n t n ' a é t é p u n i 

q u e d ' u n e m o d e s t e a m e n d e de 220 c o u r o n n e s , soit u n e s o m m e é q u i v a l a n t 

à dix fois le sa la i re j o u r n a l i e r m i n i m u m . 

58 . Enf in , le G o u v e r n e m e n t sou l igne q u e les déc i s ions des t r i b u n a u x 

i n t e r n e s se son t fondées s u r un équ i l i b re e n t r e un dro i t r e c o n n u p a r 

l ' a r t ic le 8 de la C o n v e n t i o n et un a u t r e c o n s a c r é p a r l ' a r t ic le 10. La C o u r 

s u p r ê m e a d o n c d é b o u t é le r e q u é r a n t a p r è s avoir a p p l i q u é le m ê m e c r i t è r e 

q u e la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , à la j u r i s p r u d e n c e de 

l aque l l e elle a fait a m p l e m e n t r é fé rence d a n s son a r r ê t . C e d e r n i e r é t a i t 

p a r f a i t e m e n t mot ivé et pesa i t s o i g n e u s e m e n t l ' i n t é r ê t du r e q u é r a n t à 

e x p r i m e r l i b r e m e n t son op in ion et la nécess i t é de p r o t é g e r la r é p u t a t i o n 

et les d ro i t s d e M"" L a a n a r u . 

59 . Selon la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , la l i be r t é d ' e x p r e s s i o n 

c o n s t i t u e l 'un des f o n d e m e n t s e s sen t i e l s de t o u t e soc ié té d é m o c r a t i q u e et 

l 'une des cond i t i ons p r i m o r d i a l e s de son p r o g r è s et de l ' é p a n o u i s s e m e n t 

de c h a c u n . Sous r é se rve d u p a r a g r a p h e 2 de l ' a r t ic le 10, elle vau t non 

s e u l e m e n t p o u r les « i n f o r m a t i o n s » ou « i d é e s » accuei l l ies avec faveur ou 

c o n s i d é r é e s c o m m e inoffensives ou ind i f fé ren tes , m a i s auss i p o u r cel les 

qu i h e u r t e n t , c h o q u e n t ou i n q u i è t e n t . Ains i le v e u l e n t le p l u r a l i s m e , la 

t o l é r a n c e et l ' espr i t d ' o u v e r t u r e , s a n s l e sque l s il n ' e s t pas de « soc i é t é 

d é m o c r a t i q u e » . C e t t e l i be r t é est s o u m i s e a u x e x c e p t i o n s p r é v u e s au 

p a r a g r a p h e 2 d e l ' a r t ic le 10, qu ' i l convient tou te fo is d ' i n t e r p r é t e r 

s t r i c t e m e n t , et la nécess i t é d e t o u t e r e s t r i c t i o n doi t ê t r e é t ab l i e de 

m a n i è r e c o n v a i n c a n t e (voir, p a r e x e m p l e , les a r r ê t s Lingens c. Autriche du 

8 juil let 1986, sér ie A n" 103, p. 26, § 4 1 , et Nilsen et Johnsen c. Norvège [GCJ , 

n" 23118 /93 , § 43 , C E D H 1999-VIII) . 

60 . L 'adjec t i f « n é c e s s a i r e » , au sens d e l ' a r t ic le 10 § 2, i m p l i q u e u n 

« b e s o i n social i m p é r i e u x » . Les E t a t s c o n t r a c t a n t s j o u i s s e n t d ' u n e 

c e r t a i n e m a r g e d ' a p p r é c i a t i o n p o u r j u g e r d e l ' ex i s t ence d ' un tel besoin , 

ma i s elle va de p a i r avec u n con t rô l e e u r o p é e n p o r t a n t à la fois su r la loi 

et su r les déc is ions qui l ' a p p l i q u e n t , m ê m e q u a n d el les é m a n e n t d ' u n e 

ju r id ic t ion i n d é p e n d a n t e . L a C o u r a d o n c c o m p é t e n c e p o u r s t a t u e r e n 

d e r n i e r l ieu su r le point de savoir si u n e « r e s t r i c t i o n » se concil ie avec la 
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l i be r t é d ' e x p r e s s i o n q u e s a u v e g a r d e l ' a r t ic le 10 ( a r r ê t s Lingens, p r é c i t é , 

p . 25 , § 39, et Janowski c. Pologne [ G C ] , n° 25716 /94 , § 30, C E D H 1999-1). 
6 1 . D a n s l ' exerc ice de son pouvoi r de c o n t r ô l e , la C o u r doit e x a m i n e r 

l ' i ngé rence c r i t i q u é e à la l u m i è r e de l ' e n s e m b l e de l 'affaire , y c o m p r i s la 

t e n e u r des r e m a r q u e s r e p r o c h é e s a u r e q u é r a n t et le c o n t e x t e d a n s l eque l 

elles on t é t é p ro f é r ée s . Il lui i n c o m b e n o t a m m e n t de d é t e r m i n e r si 

l ' i n g é r e n c e e n c a u s e d e m e u r a i t « p r o p o r t i o n n é e a u x b u t s l ég i t imes 

p o u r s u i v i s » et si les mot i fs i nvoqués p a r les j u r i d i c t i o n s n a t i o n a l e s p o u r 

la j u s t i f i e r a p p a r a i s s e n t « p e r t i n e n t s et su f f i san t s» ( a r r ê t s S u n d a y T i m e s 

c. Royaume-Uni (n° 1) du 26 avril 1979, sé r ie A n" 30, p . 38 , § 62, Lingens 

p r é c i t é , pp . 25-26, § 40, Barfod c. Danemark du 22 février 1989, sér ie A 

n° 149, p . 12, § 28 , Janowski p r é c i t é , et News Verlags GmbH & CoKG 

c. Autriche, n" 31457 /96 , § 52 , C E D H 2000-1). C e fa i san t , la C o u r doi t se 

c o n v a i n c r e q u e les a u t o r i t é s n a t i o n a l e s on t a p p l i q u é des règ les c o n f o r m e s 

a u x p r inc ipes c o n s a c r é s à l ' a r t ic le 10 et ce , de su rc ro î t , en se fondan t s u r 

u n e a p p r é c i a t i o n a c c e p t a b l e des faits p e r t i n e n t s ( a r r ê t Jersild c. Danemark 

d u 23 s e p t e m b r e 1994, sér ie A n° 298 , pp . 23-24, § 31) . 

62. La C o u r r a p p e l l e en o u t r e q u e la p r e s se r e m p l i t u n e fonct ion 

e s sen t i e l l e d a n s u n e soc ié té d é m o c r a t i q u e . Si la p r e s s e ne do i t p a s 

f r anch i r c e r t a i n e s b o r n e s , n o t a m m e n t e n ce qu i c o n c e r n e la r é p u t a t i o n e t 

les d r o i t s d ' a u t r u i a insi q u e la nécess i t é de p r é v e n i r la diffusion 

d ' i n f o r m a t i o n s conf iden t ie l l e s , il lui i n c o m b e n é a n m o i n s de com

m u n i q u e r des i n f o r m a t i o n s et d e s idées s u r des q u e s t i o n s d ' i n t é r ê t 

pub l ic , e t ce d ' u n e m a n i è r e r e s p e c t a n t ses ob l iga t ions et r e s p o n s a b i l i t é s 

( a r r ê t s Jersild p r é c i t é , pp . 23-24, § 3 1 , De Haes et Gijsels c. Belgique d u 

24 févr ier 1997, Recueil des arrêts et décisions 1997-1, pp . 233-234, § 37, 

B lade t Troms0 et Stensaas c. Norvège [ G C ] , n" 21980 /93 , § 58, C E D H 

1999-III) . En o u t r e , la C o u r est consc i en t e de ce q u e la l i be r t é 

j o u r n a l i s t i q u e c o m p r e n d auss i le r ecou r s poss ible à u n e c e r t a i n e dose 

d ' e x a g é r a t i o n , voire m ê m e de p rovoca t ion ( a r r ê t s Prager et Oberschlick 

c. Autriche du 26 avril 1995, sér ie A n° 313 , p . 19, § 38 , et B lade t Troms0e/ 

Stensaas p r é c i t é ) . Les l imi tes de la c r i t i que admis s ib l e sont p lus l a rges à 

l ' éga rd du g o u v e r n e m e n t ou d ' u n e p e r s o n n a l i t é po l i t ique q u e d ' u n s i m p l e 

p a r t i c u l i e r (voir, p a r e x e m p l e , les a r r ê t s Castells c. Espagne d u 23 avril 1992, 

sér ie A n" 236, pp . 23-24, § 46 , e t Incal c. Turquie du 9 j u i n 1998, Recueil 

1998-IV, pp . 1567-1568, § 54) . 

6 3 . En bref, la C o u r n ' a po in t p o u r t â c h e , l o r squ ' e l l e exe rce ce 

c o n t r ô l e , d e se s u b s t i t u e r aux j u r i d i c t i o n s n a t i o n a l e s , m a i s il lui i n c o m b e 

de vér i f ier sous l ' ang le de l ' a r t ic le 10 les déc is ions qu ' e l l e s on t r e n d u e s e n 

v e r t u d e leur pouvoi r d ' a p p r é c i a t i o n (voir, p a r m i b e a u c o u p d ' a u t r e s , 

l ' a r r ê t Fressoz et Roire c. France [ G C ] , n° 29183 /95 , § 45 , C E D H 1999-1). 
64. P o u r en ven i r aux c i r c o n s t a n c e s de l ' e spèce , la C o u r re lève q u e le 

r e q u é r a n t a é t é c o n d a m n é p o u r avoir p ro fé ré c e r t a i n e s r e m a r q u e s d a n s 

l ' exerc ice de son m é t i e r de j o u r n a l i s t e lors d ' u n e n t r e t i e n avec un a u t r e 
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j o u r n a l i s t e publ ié d a n s la p r e s se . C e t e n t r e t i e n p o r t a i t su r la p u b l i c a t i o n 

des m é m o i r e s de M " " L a a n a r u à la su i t e d ' u n di f férend a p p a r u e n t r e cel le-

ci et le j o u r n a l i s t e i n t e r r o g é , qu i l 'avai t a idée à r é d i g e r son l ivre. 

65 . Elle n o t e q u e les t r i b u n a u x i n t e r n e s on t j u g é q u e l ' emplo i des 

t e r m e s «rongaema» et «abielulôhkuja » é t a i t o f fensant à l ' éga rd de 

M'1"' L a a n a r u e t q u e la s anc t i on infl igée é t a i t j u s t i f i ée aux fins de 

p r o t é g e r sa r é p u t a t i o n e t ses d ro i t s ( p a r a g r a p h e s 25, 27 et 29 c i -dessus ) . 

D a n s le c o n t e x t e d e la l i be r t é de la p r e s s e , les ex igences d e pa re i l l e 

p r o t e c t i o n do iven t ê t r e mi ses en b a l a n c e avec l ' i n t é r ê t q u ' a le r e q u é r a n t , 

en sa q u a l i t é de j o u r n a l i s t e , à t r a n s m e t t r e des i n f o r m a t i o n s et idées su r 

des q u e s t i o n s d ' i n t é r ê t publ ic . 

66. A cet é g a r d , la C o u r no te q u e les r e m a r q u e s i n c r i m i n é e s se 

r a p p o r t e n t à des a spec t s d e la vie p r ivée de M"1 1' L a a n a r u q u e celle-ci 

évoque d a n s les m é m o i r e s qu ' e l l e a écr i t s à t i t r e p e r s o n n e l . S'il es t v ra i 

qu ' e l l e a e l l e - m ê m e eu l ' i n t e n t i o n de r e n d r e ces p réc i s ions p u b l i q u e s , 

c 'est en fonct ion d u c o n t e x t e d a n s l eque l ils ont é t é fo rmulés a ins i q u e de 

l eu r v a l e u r p o u r le g r a n d publ ic qu ' i l convien t d ' a p p r é c i e r s'il é t a i t jus t i f i é 

q u e le r e q u é r a n t e m p l o y â t les m o t s en c a u s e . 

67. La C o u r fait obse rve r q u e ces r e m a r q u e s é t a i en t p r é c é d é e s p a r des 

réflexions d e M"1 1 L a a n a r u q u a n t à son rôle d e m è r e et à celui qu ' e l l e avai t 

j o u é d a n s l ' é c l a t e m e n t de la famille de M. Savisaar . Elle c o n s t a t e c e p e n d a n t 

q u e les t r i b u n a u x i n t e r n e s on t cons idé ré q u e les t e r m e s «rongaema» et 

«abielulôhkuja» c o n s t i t u a i e n t d e s j u g e m e n t s d e va l eu r e x p r i m é s de m a n i è r e 

of fensante don t il n ' é t a i t pas nécessa i re d ' u se r p o u r e x p r i m e r u n e opin ion 

« n é g a t i v e » ( p a r a g r a p h e 27 c i -dessus) . Elle e s t ime q u e le r e q u é r a n t a u r a i t 

pu fo rmule r des c r i t i ques à l ' égard des ac tes de M""' L a a n a r u sans r ecour i r 

à ces express ions in jur ieuses (voir, p a r e x e m p l e , l ' a r rê t Constantinescu 

c. Roumanie, n" 28871/95 , § 74, C E D H 2000-VIII) . 

68 . Elle r e m a r q u e la d i v e r g e n c e d 'op in ions des p a r t i e s q u a n t a u 

c a r a c t è r e publ ic d e la p e r s o n n a l i t é de M m t L a a n a r u . Elle r appe l l e q u e 

celle-ci a q u i t t é son pos t e a u g o u v e r n e m e n t e n oc tob re 1995 à la su i t e de 

l 'affaire d e s e n r e g i s t r e m e n t s s ec re t s de M. Sav i saa r , d o n t elle a 

r e v e n d i q u é la r e sponsab i l i t é ( p a r a g r a p h e 13 c i -dessus ) . Bien qu ' e l l e ai t 

c o n t i n u é ses ac t iv i tés a u se in du p a r t i p o l i t i q u e , la C o u r ne j u g e pas 

é t ab l i q u e l ' emplo i des t e r m e s c r i t i qués p o u r qua l i f ie r la vie p r ivée de 

M""' L a a n a r u se soit jus t i f i é p a r l ' i n t é r ê t du publ ic ni q u e ces exp re s s ions 

a i en t po r t é su r u n e q u e s t i o n d ' i m p o r t a n c e g é n é r a l e . Il n ' a n o t a m m e n t pas 

é t é é t ab l i q u e l 'opinion p u b l i q u e se soit p r é o c c u p é e d e sa vie p r ivée en 

avril 1996. O n p e u t donc di f f ic i lement c o n s i d é r e r q u e les r e m a r q u e s du 

r e q u é r a n t on t servi l ' i n t é rê t publ ic . 

69. S 'ag issan t d e la m a n i è r e don t les a u t o r i t é s n a t i o n a l e s ont t r a i t é 

l 'affaire , la C o u r no t e q u e les t r i b u n a u x e s t o n i e n s on t p a r f a i t e m e n t 

a d m i s q u e l ' espèce p o r t a i t su r u n conflit e n t r e le dro i t d e c o m m u n i q u e r 

des idées et celui d e voir p r o t é g e r la r é p u t a t i o n et les d r o i t s d ' a u t r u i , et ne 
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s a u r a i t conc lu r e qu ' i l s n 'on t pas c o r r e c t e m e n t mis en b a l a n c e les d ivers 

i n t é r ê t s e n j e u . E u é g a r d à la m a r g e d ' a p p r é c i a t i o n d o n t d i sposen t les 

E t a t s c o n t r a c t a n t s en pa re i l cas a ins i q u ' a u x c i r c o n s t a n c e s de la c a u s e , la 

C o u r e s t i m e q u e les a u t o r i t é s i n t e r n e s é t a i e n t hab i l i t ée s à r e s t r e i n d r e 

l ' exerc ice de son d ro i t p a r le r e q u é r a n t . Elle sou l igne q u e la n a t u r e et la 

l o u r d e u r des pe ine s infl igées sont auss i des é l é m e n t s à p r e n d r e e n 

c o n s i d é r a t i o n lo rsqu ' i l s 'agi t de m e s u r e r la p r o p o r t i o n n a l i t é d e 

l ' i ngé rence (voir, p a r e x e m p l e , l ' a r r ê t Ceylan c. Turquie [ G C ] , n° 23556/94 , 

§ 37, C E D H 1999-IV). Elle re lève à cet é g a r d q u e l ' a m e n d e infligée c o m m e 

s a n c t i o n au r e q u é r a n t au t i t r e d e l ' a r t ic le 28 du code p é n a l é t a i t d ' u n 

faible m o n t a n t ( p a r a g r a p h e 31 c i -dessus ) . 

70. Eu é g a r d à ce qu i p r é c è d e , la C o u r e s t i m e q u e la c o n d a m n a t i o n du 

r e q u é r a n t et la pe ine qu i lui a é té infligée n ' é t a i e n t pas d i s p r o p o r t i o n n é e s 

au bu t l ég i t ime visé et q u e les mot i f s avancés p a r les t r i b u n a u x i n t e r n e s 

é t a i e n t suff isants et p e r t i n e n t s p o u r just i f ier pare i l les m e s u r e s . 

L ' i n g é r e n c e d a n s le dro i t du r e q u é r a n t à la l ibe r té d ' e x p r e s s i o n pouvai t 

donc r a i s o n n a b l e m e n t p a s s e r p o u r néces sa i r e d a n s u n e soc ié té 

d é m o c r a t i q u e afin d e p r o t é g e r la r é p u t a t i o n ou les d r o i t s d ' a u t r u i a u 

sens de l 'a r t ic le 10 § 2 de la C o n v e n t i o n . 

71 . Dès lors , il n 'y a pas eu viola t ion d e l 'a r t ic le 10 de la C o n v e n t i o n . 

PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

Dit qu ' i l n 'y a pas eu v io la t ion d e l ' a r t ic le 10 de la C o n v e n t i o n . 

Fa i t e n a n g l a i s , pu i s c o m m u n i q u é p a r écr i t le 6 févr ier 2 0 0 1 , e n 

a p p l i c a t i o n de l ' a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

M i c h a e l O ' B O Y L E 

Greff ier 
E l i s a b e t h PALM 

P r é s i d e n t e 
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SUMMARY1 

Deportation of schizophrenic to a country where adequate medical 
treatment is allegedly not available 

Article 3 

Expulsion - Inhuman treatment - Deportation of schizophrenic lo a country where adequate 
medical treatment is allegedly not available - Risks emanating from sources other than State 
authorities - Risk to mental health in event of deportation - Availability of medical treatment 
in country of destination - Alleged risks involved in travelling to hospital, due to terrorist 
activity 

Article 8 

Private life - Deportation - Deportation of schizophrenic lo a country where adequate medical 
treatment is allegedly not available - Scope of private life - Menial health and preservation of 
mental stability - Economic well-being of the country - Prevention of disorder - Prevention of 
crime - Necessary in a democratic society - Proportionality 

Article 13 

Effective remedy - Judicial review of decision to deport - Scope of review and powers of court 

* 
* * 

The applicant, an Algerian national, suffers from schizophrenia. He arrived in the 
United Kingdom in 1989 and was granted six months ' leave to remain, which was 
later extended as he was undertaking studies. In 1993 he married a United 
Kingdom citizen and in 1995 he was granted indefinite leave to remain as a 
foreign spouse. In 1996 he left the country to visit Algeria and as a result his 
indefinite leave to remain lapsed. In 1997 the United Kingdom immigration 
authorities refused him leave to re-enter, on the ground that the indefinite leave 
to remain had been obtained through a marriage of convenience. He was only 
entitled to appeal against the basis of that decision after leaving the United 
Kingdom. He unsuccessfully sought deferral of the removal directions on the 
basis of his medical condition. He then applied for judicial review of the proposed 
expulsion on the grounds that it would cause him a relapse in his mental health 
and would amount to inhuman and degrading t rea tment . The High Court having 
refused him leave to apply for judicial review, he renewed his application before 

1. This summary by the Registry does not bind the Court. 
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the Court of Appeal. He also made further representations about his medical 
condition, which were rejected by the Secretary of State. The Government 
subsequently indicated to the Court of Appeal that there was a hospital in 
Algeria, about 80 km from the applicant's village, which could admit the 
applicant and provide the medication that he was receiving. The immigration 
authorities stated, as advised by the Foreign and Commonwealth Office, that 
there was no particular danger in travelling between the applicant's village and 
the town where the hospital was located. In contrast, the applicant produced 
opinions from his psychiatrist that there was a high risk of a relapse if the 
applicant were returned to Algeria, which would be exacerbated by having to 
undertake an arduous journey through a troubled region. According to the 
psychiatrist, the management of such an illness had to be local and readily-
accessible. The applicant also submitted opinions of the Royal Institute of 
International Affairs to the effect that the region to be crossed in order to reach 
the hospital was undergoing grave problems of terrorism. The Court of Appeal 
dismissed the applicant's appeal, holding that it was not for the court to take the 
decision as to whether the applicant should be removed to Algeria but only to 
review the decision of the Secretary of State in order to assess whether it was "so 
unreasonable that no reasonable Secretary of Stale could have reached it". It saw 
no prospect of the court being persuaded that this was the case. 

Held 

(1) Article 3: This provision may be applied to deportation where the source of the 
risk of proscribed t rea tment in the receiving country stems from factors which 
cannot engage either directly or indirectly the responsibility of the public 
authorities of that country, or which, taken alone, do not in themselves infringe 
the standards of Article 3. In any such contexts, all the circumstances 
surrounding the case must be subjected to rigorous scrutiny, especially the 
applicant's personal situation in the expelling State. The Court therefore had to 
examine whether there was a real risk that the applicant's removal would be 
contrary to the s tandards ol Article 3 in view of his medical condition at the time 
of its consideration of the case. The suffering associated with a relapse resulting 
from a deterioration in the applicant's mental health could, in principle, fall within 
the scope of Article 3. However, there was a risk of relapse even if the applicant 
remained in the United Kingdom, as his illness was long term and required 
constant management . Removal would arguably increase the risk, as would the 
differences in available personal support and accessibility of t reatment . 
Nonetheless, medical t rea tment was available to him in Algeria and the fact that 
the circumstances would be less favourable there than in the United Kingdom was 
not decisive from the point of view of Article 3. The risk that the applicant would 
suffer a deterioration in his condition if he were re turned to Algeria and that , if he 
did, he would not receive adequate support or care was to a large extent 
speculative. Moreover, the information provided by the parties did not indicate 
that travel to the hospital was effectively prevented by the situation in the region. 
The applicant was not himself a likely target of terrorist activity and the fact that 
his family did not possess a car did not exclude the possibility of other 
ar rangements being made. Having regard to the high threshold set by Article 3, 
particularly where the case does not concern the direct responsibility of the 
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Contracting State for the infliction of harm, there was not a sufficiently real risk 
that the applicant's removal would be contrary to the standards of Article 3. 
Conclusion: no violation (unanimously). 
(2) Article 8: Trea tment which docs not reach the severity of Article 3 t rea tment 
may nonetheless breach Article 8 in its private-life aspect where there are 
sufficiently adverse effects on physical and moral integrity. "Private life" is a 
broad term not susceptible to exhaustive definition and mental health must also 
be regarded as a crucial part of private life associated with the aspect of moral 
integrity. Article 8 protects a right to identity and personal development and the 
right to establish and develop relationships with other human beings and the 
outside world; the preservation of mental stability is in that context an 
indispensable precondition to effective enjoyment of the right to respect for 
private life. In the present case, the Court had found under Article 3 that the risk 
of damage to the applicant's health from return to his country of origin was based 
on largely hypothetical factors and it was not established that his moral integrity-
would be substantially affected to a degree falling within the scope of Article 8. 
Even assuming that the dislocation caused to the applicant by his removal from 
the United Kingdom where he had lived for eleven years was to be considered by 
itself as affecting his private life, in the context of relationships and the support 
framework which he enjoyed there, such interference could be regarded as 
complying with the recptirements of the second paragraph of Article 8, namely as 
a measure "in accordance with the law", pursuing the aims of protection of the 
economic well-being of the country and the prevention of disorder and crime, as 
well as being "necessary in a democratic society" for those aims. 
Conclusion: no violation (unanimously). 
(3) Article 13: In previous cases, judicial review proceedings have been considered 
to be an effective remedy in relation to complaints raised under Article 3 in the 
contexts of deportation and extradition, as the English courts could effectively 
control the legality of executive discretion on substantive and procedural grounds 
and quash decisions as appropriate. A court in the exercise of its powers of judicial 
review would have power to quash a decision to expel or deport an individual to a 
country where it was established that there was a serious risk of inhuman or 
degrading t rea tment , on the ground that in all the circumstances of the case the 
decision was one that no reasonable Secretary of State could take. Fur thermore, 
the domestic courts give careful and detailed scrutiny to claims that an expulsion 
would expose an applicant to the risk of inhuman or degrading t reatment and the 
judgment of the Court of Appeal did so in the present case. Therefore, the fact that 
the scrutiny takes place against the background of the criteria applied in the 
judicial review of administrative decisions, namely rationality and perverseness, 
did not deprive the procedure of its effectiveness. The substance of the 
applicant's complaint was examined by the Court of Appeal, which had the power 
to afford him the relief he sought. The fact that it did not do so was not a material 
consideration since the effectiveness of a remedy for the purposes of Article 13 
does not depend on the certainty of a favourable outcome for the applicant. In 
conclusion, the applicant had available to him an effective remedy in relation to 
his complaints concerning the risk to his mental health of being deported to 
Algeria. 

Conclusion: no violation (unanimously). 
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I n t h e c a s e o f B e n s a i d v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( T h i r d Sec t i on ) , s i t t i n g as a 

C h a m b e r c o m p o s e d of: 
M r J . - P . C O S T A , President, 

M r L. E O U C A I D E S , 

M r P . K O R I S , 

M r W. F U H R M A N N , 

Sir Nicolas BRATZA, 

M r s H . S . G R E W , , 

M r K . TRAJA,judges, 

and M r s S. Doi .EE, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r i v a t e on 6 J u n e 2000 a n d 16 J a n u a r y 2 0 0 1 , 
Del ivers t h e following j u d g m e n t , wh ich was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in a n app l ica t ion (no. 44599/98) aga ins t t h e 
U n i t e d K i n g d o m of G r e a t Br i t a in a n d N o r t h e r n I r e l a n d lodged wi th t he 
C o u r t u n d e r Ar t ic le 34 of t h e C o n v e n t i o n for t he P r o t e c t i o n of H u m a n 
R i g h t s and F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) by a n A l g e r i a n 
na t iona l , M r Abdc l K a d e r Bensa id (" the a p p l i c a n t " ) , on 18 N o v e m b e r 1998. 

2. T h e a p p l i c a n t was r e p r e s e n t e d by M s S. G h e l a n i of t h e N o r t h 
I s l ing ton L a w C e n t r e , a n d M r M. H e n d e r s o n a n d M r A. Nicol Q C , 
of D o u g h t y S t r e e t C h a m b e r s , L o n d o n . T h e U n i t e d K i n g d o m Gov
e r n m e n t ( " the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by the i r A g e n t , 
M r C . W h o m e r s l e y , of t h e F o r e i g n a n d C o m m o n w e a l t h Office. 

3. T h e a p p l i c a n t a l leged t h a t his p r o p o s e d expu l s ion from t h e U n i t e d 
K i n g d o m to Alge r i a p l aced h im at risk of i n h u m a n and d e g r a d i n g 
t r e a t m e n t , a n d t h r e a t e n e d his physical a n d m o r a l i n t eg r i ty ; he also 
c l a i m e d t h a t he h a d no effective r e m e d y avai lab le to h im in r e spec t of 
t h e s e m a t t e r s . H e rel ied on Ar t i c les 3 , 8 a n d 13 of t h e C o n v e n t i o n . 

4. T h e app l i ca t i on was a l loca ted to t h e T h i r d Sec t ion of t h e C o u r t 
(Rule 52 § 1 of t h e Ru les of C o u r t ) . T h e P r e s i d e n t of t h e C h a m b e r a n d 
s u b s e q u e n t l y t h e C h a m b e r dec ided to app ly Rule 39, i nd i ca t i ng to t h e 
G o v e r n m e n t t h a t it was d e s i r a b l e in t h e i n t e r e s t s of t h e p a r t i e s a n d the 
p r o p e r conduc t of the p r o c e e d i n g s t h a t t he a p p l i c a n t shou ld no t be 
expe l led to A l g e r i a p e n d i n g t h e C o u r t ' s dec is ion . 

5. By a dec is ion of 25 J a n u a r y 2000, t he C h a m b e r d e c l a r e d t he 
app l i ca t i on a d m i s s i b l e 1 . 

1. Note by the Registry. The Court's decision is available from the Registry. 
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6. T h e a p p l i c a n t a n d t h e G o v e r n m e n t e a c h filed obse rva t i ons on t h e 
m e r i t s (Rule 59 § 1). T h e C h a m b e r hav ing dec ided , a f te r c o n s u l t i n g t he 
p a r t i e s , t h a t no h e a r i n g on t h e m e r i t s w a s r e q u i r e d (Rule 59 § 2 in fine), 
t h e p a r t i e s w e r e invi ted to prov ide f u r t h e r i n f o r m a t i o n a n d obse rva t i ons 
on t h e m e r i t s . Bo th p a r t i e s p rov ided such obse rva t i ons . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

7. T h e app l i can t is a s ch i zoph ren i c suf fer ing from a psychot ic i l lness . 
H e a p p e a r s to have e x p e r i e n c e d t h e first s y m p t o m s in 1994-95. W h e n he 
first c a m e to t h e a t t e n t i o n of t h e m e n t a l h e a l t h services , his cond i t ion was 
so s eve re t h a t c o n s i d e r a t i o n was g iven to d e t a i n i n g h i m compul so r i ly in a 
psych ia t r i c hosp i t a l . H o w e v e r , th is t u r n e d ou t to be u n n e c e s s a r y as he 
r e s p o n d e d sufficiently to t r e a t m e n t a n d his i l lness h a s b e e n successfully 
m a n a g e d . At t h e e n d of 1997, he was a d m i t t e d to hosp i t a l for a few days 
following a m i n o r r e l apse which his psych ia t r i s t a t t r i b u t e d in p a r t to s ide 
effects f rom his p rev ious m e d i c a t i o n . H i s an t i p sycho t i c m e d i c a t i o n was 
c h a n g e d from su lp i r ide to o l a n z a p i n e . 

S c h i z o p h r e n i a is a n i l lness or g r o u p of i l lnesses af fec t ing l a n g u a g e , 
p l a n n i n g , e m o t i o n , p e r c e p t i o n s a n d m o v e m e n t . "Posi t ive s y m p t o m s " 
of ten a c c o m p a n y a c u t e psychot ic ep i sodes ( inc lud ing de lus ions , 
h a l l u c i n a t i o n s , d i s o r d e r e d or f r a g m e n t e d t h i n k i n g a n d c a t a t o n i c 
m o v e m e n t s ) . " N e g a t i v e s y m p t o m s " , a s soc i a t ed wi th l o n g - t e r m i l lness , 
i nc lude feel ings of e m o t i o n a l n u m b n e s s , difficulty in c o m m u n i c a t i n g w i t h 
o t h e r s , lack of m o t i v a t i o n a n d inabi l i ty to ca r e a b o u t or cope wi th everyday 
t a s k s . 

8. T h e a p p l i c a n t a r r i ved in t h e U n i t e d K i n g d o m as a v is i tor on 2 M a y 
1989 a n d was g r a n t e d six m o n t h s ' leave to r e m a i n , wh ich was e x t e n d e d 
unt i l 11 F e b r u a r y 1992 b e c a u s e h e was u n d e r t a k i n g s t u d i e s . I n j u n e 1992 
a n ou t -o f - t ime app l i ca t i on for a f u r t h e r ex t ens ion was re jec ted a n d in 
O c t o b e r 1992 he was r e q u e s t e d to leave. 

9. O n 8 Apri l 1993 the a p p l i c a n t m a r r i e d J . , a U n i t e d K i n g d o m ci t izen . 
O n 5 M a y 1993 he app l ied for leave to r e m a i n on accoun t of his m a r r i a g e . 
H e was g r a n t e d leave to r e m a i n on t h a t bas is un t i l 29 J u n e 1994. O n 
20 J u n e 1994 he app l i ed for indef in i te leave to r e m a i n as a fore ign 
spouse . T h i s was refused on 9 J a n u a r y 1995. O n 24 M a r c h 1995 t h e 
a p p l i c a n t m a d e f u r t h e r r e p r e s e n t a t i o n s a n d on 12 M a y 1995 he was 
g r a n t e d indef in i te leave to r e m a i n as a fore ign spouse . 

10. O n 10 A u g u s t 1996 the a p p l i c a n t left t h e U n i t e d K i n g d o m to visit 
A lge r i a . As a r e su l t , his indef in i te leave to r e m a i n l apsed . H e r e t u r n e d to 
t h e U n i t e d K i n g d o m on 17 S e p t e m b e r 1996 a n d s o u g h t leave to e n t e r as a 
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r e t u r n i n g r e s i d e n t . T h e i m m i g r a t i o n officer, whose suspic ions w e r e 
a r o u s e d a b o u t t h e subs i s t ence of t h e m a r r i a g e on wh ich leave to r e m a i n 
had b e e n o b t a i n e d , g r a n t e d h i m t e m p o r a r y a d m i s s i o n p e n d i n g f u r t h e r 
e n q u i r i e s . O n 24 M a r c h 1997 the i m m i g r a t i o n a u t h o r i t i e s d e c i d e d to 
refuse leave to e n t e r on t h e g r o u n d t h a t indef in i t e leave to r e m a i n h a d 
b e e n o b t a i n e d by d e c e p t i o n , t h e m a r r i a g e b e i n g o n e of conven i ence . H e 
was given no t i ce of i n t e n t i o n t o r e m o v e h i m from the U n i t e d K i n g d o m . 
H e was only e n t i t l e d to a p p e a l a g a i n s t t h e basis of t h a t decis ion a f te r 
l eav ing the U n i t e d K i n g d o m . T h e a p p l i c a n t s o u g h t de fe r r a l of t h e 
r e m o v a l d i r e c t i o n s on t h e bas i s of his med i ca l cond i t ion . T h e S e c r e t a r y of 
S t a t e re fused to defer t h e d i r ec t i ons . 

11. O n 7 Apri l 1997 t h e a p p l i c a n t app l i ed for j ud i c i a l review of t h e 
p r o p o s e d expu l s ion on t h e g r o u n d s t h a t it would cause h i m a full r e l a p s e 
in his m e n t a l h e a l t h p r o b l e m s a n d would a m o u n t to i n h u m a n a n d 
d e g r a d i n g t r e a t m e n t , c o n t r a r y to Ar t ic le 3 of t h e C o n v e n t i o n . By a l e t t e r 
of 7 M a y 1997, t he S e c r e t a r y of S t a t e gave d e t a i l e d r e a s o n s for his dec is ion . 

12. O n 8 M a y 1997 the H i g h C o u r t re fused the a p p l i c a n t leave to apply 
for jud ic i a l review. T h e a p p l i c a n t r e n e w e d his app l i ca t ion before t h e C o u r t 
of A p p e a l . 

13. T h e a p p l i c a n t m a d e f u r t h e r r e p r e s e n t a t i o n s a b o u t his med i ca l 
cond i t ion , wh ich w e r e c o n s i d e r e d by the S e c r e t a r y of S t a t e a n d r e j ec t ed 
in l e t t e r s d a t e d 16 a n d 18Ju ly 1997. 

14. O n 21 J u l y 1997 t h e C o u r t of A p p e a l a d j o u r n e d t h e app l i ca t i on to 
enab l e t he G o v e r n m e n t to r e c o n s i d e r t h e i r pos i t ion in t he l ight of f u r t h e r 
m a t e r i a l s u b m i t t e d by the app l i c an t . It s u g g e s t e d t h a t t h e G o v e r n m e n t 
m i g h t wish to o b t a i n t h e i r own med ica l e x a m i n a t i o n of t he ap p l i c an t . 

15. Six m o n t h s l a t e r t h e G o v e r n m e n t i nd i ca t ed t h a t t h e y did no t wish 
to have t he a p p l i c a n t med ica l l y e x a m i n e d . T h e y s u b m i t t e d t h a t t h e r e was 
a hosp i ta l in A lge r i a wh ich prov ided t r e a t m e n t "no t solely to those w h o 
have c o m m i t t e d c r i m e s " a n d which could a d m i t t he a p p l i c a n t a n d 
a d m i n i s t e r t he m e d i c a t i o n which t h e G o v e r n m e n t u n d e r s t o o d t h e 
app l i can t to be rece iv ing . T h e hosp i t a l was s i t u a t e d a t Bl ida , 75 to 80 k m 
from the a p p l i c a n t ' s vi l lage of R o u i n a . In a l e t t e r d a t e d 15 J u l y 1998, t he 
i m m i g r a t i o n a u t h o r i t i e s s t a t e d , inter alia, t h a t , as advised by t h e F o r e i g n 
a n d C o m m o n w e a l t h Office, t h e r e was a t t h a t t i m e no p a r t i c u l a r d a n g e r in 
t r ave l l ing b e t w e e n R o u i n a a n d Blida. As r e g a r d s t h e a p p l i c a n t ' s s t a t e of 
h e a l t h , t h e y s t a t e d t h a t t hey would only r e m o v e t h e a p p l i c a n t if he was 
cer t i f ied as fit to t r ave l , a n d he would be a c c o m p a n i e d by med ica l 
p e r s o n n e l d u r i n g the j o u r n e y . As m e d i c a t i o n a n d t r e a t m e n t would be 
ava i lab le to h im in Alge r i a , it was conc luded t h a t his c i r c u m s t a n c e s w e r e 
not so excep t iona l or c o m p e l l i n g t h a t he shou ld be g r a n t e d en t ry . 

16. T h e app l i can t o b t a i n e d op in ions from his psych ia t r i s t as to t h e 
likely effect of his r e m o v a l to A lge r i a . In a l e t t e r d a t e d 24 M a r c h 1998, 
O r J o h n s o n s t a t e d t h a t t h e r e was a h igh r isk t h a t t he a p p l i c a n t would 
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suffer a r e l apse of psychot ic s y m p t o m s on b e i n g r e t u r n e d to Alger i a . T h e 
r e q u i r e m e n t to u n d e r t a k e r e g u l a r l y an a r d u o u s j o u r n e y t h r o u g h a 
t r o u b l e d reg ion would m a k e the risk still g r e a t e r . She p o i n t e d ou t t h a t 
w h e n ind iv idua l s w i t h psychot ic i l lnesses r e l apse , t h e y c o m m o n l y have 
g r e a t difficulty in b e i n g sufficiently o r g a n i s e d to seek he lp for t h e m s e l v e s 
o r to t r ave l . For th is r e a s o n , it w a s n e c e s s a r y for t he m a n a g e m e n t of such 
i l lnesses to be local a n d read i ly access ib le . It was t h e r e f o r e very unl ike ly in 
t h e s e c i r c u m s t a n c e s t h a t any r e l a p s e of t he a p p l i c a n t would be effectively 
t r e a t e d . In a s u p p l e m e n t a r y r e p o r t of 7 J u l y 1998, D r J o h n s o n s t a t e d t h a t 
a n y suf fer ing which m i g h t a c c o m p a n y a r e l a p s e would be likely to be 
s u b s t a n t i a l . W h e n t h e a p p l i c a n t ' s i l lness h a d b e e n seve re , he had lost all 
ins igh t i n to t h e fact t h a t h e was ill and be l ieved the p e r s e c u t o r y de lus ions 
a n d a b u s e w h i c h he e x p e r i e n c e d , i nc lud ing voices t e l l ing h im to h a r m 
o t h e r peop le . H e h a d previous ly felt sufficiently d e p r e s s e d a n d hope less 
t o c o n t e m p l a t e su ic ide . 

17. T h e a p p l i c a n t a lso o b t a i n e d op in ions from M r Joffé , D e p u t y 
D i r e c t o r of t h e Royal I n s t i t u t e of I n t e r n a t i o n a l Affairs as t o cond i t i ons in 
A lge r i a . In a l e t t e r of 3 M a r c h 1998, M r Joffé s t a t e d t h a t t h e a r e a in which 
R o u i n a a n d Bl ida w e r e s i t u a t e d h a d b e e n a focus of t e r r o r i s t v io lence a n d 
t e r r o r i s t ac t ion s ince 1994. 

18. Fol lowing f u r t h e r a d j o u r n m e n t s r e q u e s t e d by t h e G o v e r n m e n t , 
t h e m a t t e r c a m e before t h e C o u r t of A p p e a l on 17 J u l y 1998. T h e c o u r t 
d i s m i s s e d the a p p l i c a n t ' s a p p e a l . In giving his j u d g m e n t , w i t h which t h e 
two o t h e r j u d g e s c o n c u r r e d , Lord J u s t i c e H u t c h i s o n r e fe r r ed to t h e 
ev idence from the G o v e r n m e n t r e l a t i n g to t h e poss ibi l i t ies of t r e a t m e n t 
a n d to t he i r view t h a t t h e r e was no p a r t i c u l a r d a n g e r in t r ave l l ing a l o n g 
t h e m a i n road b e t w e e n R o u i n a a n d Bl ida by day. H e r e f e r r ed also to t h e 
ev idence f rom t h e app l i can t w i t h r e spec t t o t he risk of r e l apse , t h e 
i n a d e q u a c y of t h e a l l eged facil i t ies a n d t h e s t a t e of d i s o r d e r a n d v io lence 
wh ich was a l l eged severe ly to c o m p r o m i s e his abi l i ty to t r ave l for r e g u l a r 
t r e a t m e n t . H e conc luded , however , t h a t m a t t e r s of t h a t sor t w e r e for t h e 
j u d g m e n t of t h e S e c r e t a r y of S t a t e : 

"It is not for this Court to take the decision as to whether the applicant should in all 
the circumstances be removed to Algeria. It is for this Court to review in appropriate 
cases the decision of the Secretary of State on well-known grounds and the limitations 
imposed on the Courts arc well-established. [Counsel for the applicant], of course, is 
submitting that the facts as disclosed in the evidence filed on behalf of the applicant 
show that the decision is unreasonable in a Wednesbury sense and/or constitutes a 
breach of Article 3. However, it has to be said that the letters from the Chief 
Immigration Officer answer, it seems to me, with particularity each of the points 
which is made on behalf of the applicant. It is not for us to judge where the truth lies, 
for example, between the account of Mr Joffé [Deputy Director of the Royal Institute of 
International Affairs] on the one hand and the account on which the Secretary oí State 
has based his view on the other as to the situation obtaining in the area between Rouina 
and Blida. What would have to be established if this application were to stand any 
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chance of success would be that the decision of the Secretary of State in the light of the 
information available was so unreasonable that no reasonable Secretary of State could 
have come to it. For my part, I see no prospect of a Court being persuaded, if leave were 
granted, that that was the position. Moreover it is clear from the letter of 15July that 
quite exceptional steps are intended to be taken by the Secretary of State to endeavour 
that the applicant is adequately cared for on the journey and on his arrival, and, finally, I 
observe that it has twice been reiterated that his case will be reviewed in respect of the 
situation in Algeria and also no doubt in respect of his current state of health before any 
removal directions are put into effect. ... while this is obviously a case which must have 
occasioned the Secretary of Slate considerable thought and which poses difficult 
decisions, he has taken decisions on the basis of information available to him and given 
a full and detailed explanation of his reasons. I see no prospect whatever of the Court 
being persuaded that his decision is in the circumstances so unreasonable that no 
reasonable Secretary of State could have reached it." 

19. R e m o v a l d i r ec t i ons w e r e set for 20 N o v e m b e r 1998. 
20. T h e a p p l i c a n t ' s h o m e vi l lage is R o u i n a . H i s p a r e n t s live t h e r e , as 

do five of his b r o t h e r s a n d a s i s te r . H i s f a t h e r is r e t i r e d a n d lives on his 
p e n s i o n . H e h a s a t w o - b e d r o o m h o u s e . N o n e of t h e family has a car . T h e 
n e a r e s t hosp i t a l w i t h facil i t ies for t r e a t i n g m e n t a l i l lness is t h e F r a n t z -
F a n o n H o s p i t a l in Bl ida, 75 to 80 k m away . T h e G o v e r n m e n t have 
p rov ided a l e t t e r d a t e d 28 J u l y 1999 f rom Professor R i d o u h , a sen io r 
psych ia t r i s t a t t h a t hosp i t a l , i n d i c a t i n g t h a t t he hosp i t a l c o n t a i n s 160 
beds c a t e r i n g for p e r s o n s c o m m i t t e d in t h e con t ex t of c r i m i n a l ac t s a n d 
80 beds for p e r s o n s r e f e r r e d a d m i n i s t r a t i v e l y . H e s t a t e d t h a t t h e d r u g 
o l a n z a p i n e was ava i lab le in A lge r i a a n d could be p r e s c r i b e d in hosp i t a l 
p h a r m a c i e s . Med ica l t r e a t m e n t , i nc lud ing d r u g s , was p rov ided free to 
p e r s o n s t r e a t e d a t the hosp i t a l . 

2 1 . In a f u r t h e r op in ion d a t e d 20 M a y 1999 sough t by t h e i m m i g r a t i o n 
a u t h o r i t i e s w i th t h e a p p l i c a n t ' s c o n s e n t , D r J o h n s o n r e p o r t e d t h a t , w h e n 
s e e n in F e b r u a r y 1999, t h e a p p l i c a n t showed s o m e signs of d e t e r i o r a t i o n , 
w i th his a u d i t o r y h a l l u c i n a t i o n s hav ing b e c o m e m o r e in t rus ive a n d w i t h 
t h o u g h t s a b o u t h a r m i n g h imse l f a n d voices te l l ing h i m to h a r m h imse l f 
("posi t ive s y m p t o m s " ) . H e h a d b e e n u n a b l e to s l eep b e c a u s e of th is . H i s 
o l a n z a p i n e h a d b e e n i n c r e a s e d a n d he h a d r e s p o n d e d to th i s . H o w e v e r , he 
c o n t i n u e d to have c o n s i d e r a b l e difficulty wi th m o t i v a t i o n a n d social 
w i t h d r a w a l ( "nega t ive s y m p t o m s " ) . T h e a p p l i c a n t ' s m e n t a l i l lness was 
likely to be a l o n g - t e r m o n e . She would expec t t h a t he would c o n t i n u e to 
have posi t ive s y m p t o m s , wh ich would pe rs i s t a n d could w o r s e n , a l t h o u g h 
con t ro l l ed to a s u b s t a n t i a l d e g r e e by o l a n z a p i n e . At t i m e s , h e m i g h t 
r e q u i r e u r g e n t h e l p wi th t h e s e s y m p t o m s . T h e r e h a d b e e n a s ignif icant 
d e t e r i o r a t i o n in his level of social func t ion ing p robab ly d u e to nega t i ve 
s y m p t o m s a n d wh ich was likely to be s igni f icant ly h a n d i c a p p i n g in t h e 
c o m i n g yea r s . W i t h c o n t i n u i n g m e d i c a t i o n a n d s u p p o r t f rom t h e m e n t a l 
h e a l t h services , however , h e would be likely to r e m a i n a t t he s a m e level 
a n d not r e q u i r e very long pe r iods of i n s t i t u t i o n a l i s a t i o n . N o r was he a t a 
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very se r ious risk of su ic ide . She s t a t e d , however , t h a t if t h e a p p l i c a n t w e r e 
t o be r e t u r n e d to Alge r i a she would be m o r e u n c e r t a i n of t h e p rognos i s . 
She t h o u g h t it was 

"highly likely that stressful life events such as deportation together with the more 
stressful environment he would be likely to encounter in Algeria would trigger 
exacerbation of his symptoms as occurred on his last visit to Algeria. ... his tearfulness 
when unwell and also the motivational difficulties and Harness of affect makes it very 
difficult for him to seek appropriate help when he does become unwell. ... If he were 
unable to obtain appropriate help, if he began lo relapse I think that there would be a 
great risk that his deterioration would be very great and he would be at risk of acting in 
obedience to the hallucinations telling himself lo harm himself or others ... Thus I do 
think that there is a substantial likelihood that forcible repatriation would result in 
significant and lasting adverse effect." 

She f u r t h e r adv i sed t h a t any c h a n g e in m e d i c a t i o n from o l a n z a p i n e t o 
su lp i r ide would c r e a t e a risk of d e t e r i o r a t i o n in his nega t i ve s y m p t o m s a n d 
d i m i n i s h t he con t ro l of t he posi t ive s y m p t o m s . 

II . R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

A. I m m i g r a t i o n l e g i s l a t i o n a n d r u l e s 

22. Subjec t to e x c e p t i o n s , p e r s o n s w h o a r e not U n i t e d K i n g d o m 
c i t izens m a y no t e n t e r or r e m a i n in t h e U n i t e d K i n g d o m unless g iven 
leave t o do so. T h e g r a n t of leave m a y be for a l i m i t e d or indef in i te 
pe r iod . Leave to e n t e r is g r a n t e d by i m m i g r a t i o n officers. Leave to 
r e m a i n is g r a n t e d by the S e c r e t a r y of S t a t e . 

23 . T h e S e c r e t a r y of S t a t e m a k e s ru l e s c o n c e r n i n g t h e p rac t i ce to be 
followed in app ly ing the I m m i g r a t i o n Act 1971. T h e ru l e s c o n c e r n i n g t h e 
a d m i s s i o n a n d r e s i d e n c e of spouses p rov ide t h a t indef in i te leave to r e m a i n 
as a fore ign spouse r e q u i r e s , inter alia, t h a t t h e m a r r i a g e be still subs i s t ing . 

24. W h e r e t h e r e h a s b e e n a refusal of leave to e n t e r , t h e r e is a r igh t of 
a p p e a l u n d e r sec t ion 13 of t he I m m i g r a t i o n Act 1971 to a n ad jud i ca to r . 
H o w e v e r , this a p p e a l c a n n o t be exe rc i sed un t i l t he a p p l i c a n t has left t h e 
U n i t e d K i n g d o m . 

25 . P e r s o n s s e e k i n g to e n t e r t he U n i t e d K i n g d o m for m e d i c a l 
t r e a t m e n t m u s t show t h a t t h e y can m a i n t a i n a n d a c c o m m o d a t e 
t h e m s e l v e s w i t h o u t r e c o u r s e to publ ic funds . T h e S e c r e t a r y of S t a t e 
r e t a i n s a power to g r a n t leave to e n t e r o u t s i d e t h e I m m i g r a t i o n Ru le s , 
k n o w n as " e x c e p t i o n a l l eave" . T h e policy s t a t e m e n t e n t i t l e d " E x c e p t i o n a l 
L e a v e " (July 1998), a l t h o u g h it app l i ed to a s y l u m - s e e k e r s , ref lec ts t h e 
a p p r o a c h t a k e n by t h e S e c r e t a r y of S t a t e in th is case : 



BENSAID v. THE UNITED KINGDOM JUDGMENT 315 

"2.1. Eligibility criteria 

ELE/R [exceptional leave to enter or remain] must be granted to asylum applicants if 
they fall under the following criteria 

- where the 1951 UN Convention requirements are not met in the individual case 
but return to the country of origin would result in the applicant being subjected to 
torture or other cruel, inhuman or degrading treatment or where the removal would 
result in an unjustifiable break up of family life. For example ... 

- where there is credible medical evidence that return, due to the medical facilities 
in the country concerned, would reduce the applicant's life expectancy and subject him 
to acute physical and mental suffering, in circumstances where the UK can be regarded 
as having assumed responsibility for his care. In cases of doubt, a second opinion should 
be sought from a credible source. ... 

2.2. Disqualifying criteria 

A person should never be disqualified from ELE/R if there are substantial reasons for 
believing that he or she would be tortured or otherwise subjected to inhuman or 
degrading treatment if they were to be returned to their country of origin ..." 

B. J u d i c i a l r e v i e w 

26. Dec is ions of t h e H o m e S e c r e t a r y to refuse a s y l u m , to m a k e a 

d e p o r t a t i o n o r d e r or to d e t a i n p e n d i n g d e p o r t a t i o n a re l iable to 

cha l l enge by way of jud ic i a l rev iew a n d m a y be q u a s h e d by r e f e r e n c e to 

t h e o r d i n a r y p r inc ip les of Engl i sh publ ic law. 

27. T h e s e p r inc ip les do not p e r m i t t he c o u r t s to m a k e f indings of fact 

on m a t t e r s w i th in t h e ju r i sd ic t ion of t he S e c r e t a r y of S t a t e or to s u b s t i t u t e 

t he i r d i s c r e t i on for t he m i n i s t e r ' s . T h e c o u r t s m a y q u a s h his dec is ion only 

if he has failed to i n t e r p r e t or apply E n g l i s h law cor rec t ly , if he failed to 

t a k e a c c o u n t of i ssues which he was r e q u i r e d by law to a d d r e s s , or if his 

decis ion was so i r r a t i o n a l or p e r v e r s e t h a t no r e a s o n a b l e S e c r e t a r y of S t a t e 

could have m a d e it (Associated Provincial Picture Houses Ltd v. Wednesbury 
Corporation [1948] 1 King ' s Bench R e p o r t s 223) . 

28. In t h e r e c e n t case of R. v. Home Secretary, ex parte Turgut (28 J a n u a r y 

2000) c o n c e r n i n g t h e S e c r e t a r y of S t a t e ' s refusal of a sy lum to a y o u n g 

m a l e T u r k i s h K u r d draf t evade r , Lord J u s t i c e S imon Brown, in t he C o u r t 

of A p p e a l ' s j u d g m e n t , s t a t e d as follows: 

"I therefore conclude that the domestic court's obligation on an irrationality 
challenge in an Article 3 case is to subject the Secretary of State's decision to rigorous 
examination and this it does by considering the underlying factual material for itself to 
see whether it compels a different conclusion to that arrived at by the Secretary of State. 
Only if it does will the challenge succeed. 

All that said, however, this is not an area in which the Court will pay any especial 
deference to the Secretary of State's conclusion on the facts. In the first place, the 
human right involved here - the right not to be exposed to a real risk of Article 3 
treatment — is both absolute and fundamental: it is not a qualified right requiring a 



3 1 6 BENSAID v, THE UNITED KINGDOM JUDGMENT 

balance to be struck with some competing social need. Secondly, the Court here is hardly 
less well placed than the Secretary of State himself to evaluate the risk once the relevant 
material is before it. Thirdly, whilst I would reject the applicant's contention that the 
Secretary of State has knowingly misrepresented the evidence or shut his eyes to the 
true position, we must, I think, recognise at least the possibility that he has (even if 
unconsciously) tended to depreciate the evidence of risk and, throughout the 
protracted decision-making process, may have tended also to rationalise the further 
material adduced so as to maintain his pre-existing stance rather than reassess the 
position with an open mind. In circumstances such as these, what has been called the 
'discretionary area of judgment' - the area of judgment within which the Court should 
defer to the Secretary of State as the person primarily entrusted with the decision on the 
applicant's removal ... — is decidedly a narrow one." 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 3 O F T H E C O N V E N T I O N 

29. T h e a p p l i c a n t c o m p l a i n e d t h a t his p r o p o s e d expu l s ion to Alge r i a 
p laced h i m at risk of i n h u m a n a n d d e g r a d i n g t r e a t m e n t c o n t r a r y t o 
Ar t ic le 3 of t h e C o n v e n t i o n , which p rov ides : 

"No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment." 

A. T h e p a r t i e s ' s u b m i s s i o n s 

30. T h e a p p l i c a n t s u b m i t t e d t h a t his r e m o v a l t o A lge r i a , w h e r e h e 
would no t receive t h e d e g r e e of s u p p o r t a n d access to m e d i c a l facil i t ies 
wh ich h e c u r r e n t l y re l ies on in t h e U n i t e d K i n g d o m , would place h i m a t 
r e a l r isk of a r e l a p s e in his i l lness , wh ich inc ludes h a l l u c i n a t i o n s a n d 
s u g g e s t i o n s of s e l f -ha rm a n d h a r m to o t h e r s . H e re l i ed on i n f o r m a t i o n 
i n d i c a t i n g t h a t t h e G I A oppos i t i on g r o u p was act ive in t h e reg ion of his 
v i l lage , which would r e n d e r t r ave l d a n g e r o u s a n d a d d to t h e s t r a i n s on 
his p r e c a r i o u s m e n t a l b a l a n c e . H e d i s p u t e d t h a t he would have a n y 
re l i ab le access to o l a n z a p i n e , t h e d r u g n e c e s s a r y for con t ro l l i ng his 
s y m p t o m s , a n d t h a t it would j e o p a r d i s e his cond i t i on to t ry any o t h e r 
p r o d u c t s . H e was no t able to c l a im a n y social i n s u r a n c e benef i t s to pay 
for any d r u g s a n d it was doub t fu l t h a t o l a n z a p i n e would be ava i lab le to 
h i m as a n o u t p a t i e n t at the n e a r e s t hosp i t a l , wh ich was t he F r a n t z - F a n o n 
H o s p i t a l . H e p o i n t e d out t h a t even if o l a n z a p i n e was ava i lab le a t t h e 
F r a n t z - F a n o n H o s p i t a l , it was 75 to 80 k m from his v i l lage . As his family 
did no t have a ca r a n d would u r g e h i m to rely on fa i th r a t h e r t h a n 
m e d i c i n e , he would have c o n s i d e r a b l e p rac t i ca l a n d m o t i v a t i o n a l 
p r o b l e m s in o b t a i n i n g t r e a t m e n t a t t he hosp i t a l . 

3 1 . T h e G o v e r n m e n t s u b m i t t e d t h a t t he a p p l i c a n t suffered from a 
m e n t a l i l lness , t h e effects of wh ich w e r e likely to be long t e r m w h e t h e r 
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he was in t he U n i t e d K i n g d o m or Alger i a . T h e y d i s p u t e d t h a t t he 
a p p l i c a n t ' s vi l lage was in an a r e a of A lge r i a wh ich would p lace h i m a t 
p a r t i c u l a r r isk from t e r r o r i s t s a n d w e r e sat isf ied t h a t he could safely 
t r ave l by day to t he hosp i t a l at Bl ida . T h e y re l ied on the l e t t e r by 
Professor R i d o u h of t he F r a n t z - F a n o n H o s p i t a l t h a t t h e d r u g o l a n z a p i n e 
t a k e n c u r r e n t l y by t he a p p l i c a n t was ava i lab le in t he hosp i t a l p h a r m a c y . 
H e would be able to receive t h e d r u g free , if a n i n p a t i e n t , a n d would be 
en t i t l ed , as an o u t p a t i e n t , to r e i m b u r s e m e n t of t h e cost if he subsc r ibed to 
t he n a t i o n a l social i n s u r a n c e fund. In any even t , o t h e r a p p r o p r i a t e d r u g s 
would be ava i lab le if o l a n z a p i n e w a s no t . In t h e s e c i r c u m s t a n c e s , t h e 
G o v e r n m e n t a r g u e d t h a t t h e r e were no s u b s t a n t i a l g r o u n d s for be l iev ing 
t h a t , if d e p o r t e d , t h e a p p l i c a n t would face a r ea l r isk of b e i n g sub jec t ed to 
t r e a t m e n t c o n t r a r y to Ar t ic le 3 of t he C o n v e n t i o n . 

B. The Court's assessment 

32. T h e C o u r t reca l l s a t t h e o u t s e t t h a t C o n t r a c t i n g S t a t e s have t he 
r i gh t , as a m a t t e r of we l l - e s t ab l i shed i n t e r n a t i o n a l law a n d subjec t to 
t h e i r t r e a t y ob l iga t ions i nc lud ing t h e C o n v e n t i o n , to con t ro l t h e e n t r y , 
r e s idence a n d expu ls ion of a l i ens . H o w e v e r , in exe rc i s ing t h e i r r igh t to 
expe l such a l i ens , C o n t r a c t i n g S t a t e s m u s t have r e g a r d to Ar t ic le 3 of t he 
C o n v e n t i o n which e n s h r i n e s o n e of t h e f u n d a m e n t a l va lues of d e m o c r a t i c 
soc ie t ies . It is prec ise ly for th i s r e a s o n t h a t t h e C o u r t has repeatedly-
s t r e s s e d in its l ine of a u t h o r i t i e s involving e x t r a d i t i o n , expu ls ion or 
d e p o r t a t i o n of ind iv idua ls to th i rd c o u n t r i e s t h a t Ar t i c l e 3 p r o h i b i t s in 
a b s o l u t e t e r m s t o r t u r e or i n h u m a n or d e g r a d i n g t r e a t m e n t or 
p u n i s h m e n t a n d t h a t its g u a r a n t e e s apply i r r espec t ive of the 
r e p r e h e n s i b l e n a t u r e of t h e conduc t of t h e p e r s o n in q u e s t i o n (see , for 
e x a m p l e , Ahmed v. Austria, j u d g m e n t of 17 D e c e m b e r 1996, Reports of 

Judgments and Decisions 1996-VI, p. 2206, § 38 , a n d Chahal v. the United 
Kingdom,\uAgment of 15 N o v e m b e r \996,Reports 1996-V,p . 1853, §§ 73-74). 

33 . T h e C o u r t observes t h a t t he above p r inc ip le is app l i cab le to t h e 
a p p l i c a n t ' s r e m o v a l u n d e r t h e I m m i g r a t i o n Act 1971. I t is to be n o t e d 
t h a t he has b e e n physical ly p r e s e n t in t h e U n i t e d K i n g d o m since 1989, 
w i th only sho r t a b s e n c e s , a n d t h a t h e has been rece iv ing med ica l c a r e 
a n d s u p p o r t in t h e U n i t e d K i n g d o m in r e l a t i on to his m e n t a l i l lness s ince 
1994-95. 

34. W h i l e it is t r u e t h a t Ar t ic le 3 h a s b e e n m o r e c o m m o n l y app l ied by 
t h e C o u r t in c o n t e x t s in which t h e risk to t h e indiv idual of be ing sub jec t ed 
to a n y of t h e p rosc r ibed fo rms of t r e a t m e n t e m a n a t e s f rom in t en t i ona l l y 
infl icted ac t s of t h e publ ic a u t h o r i t i e s or n o n - S t a t e bod ies in t he rece iv ing 
c o u n t r y (see , for e x a m p l e , Ahmed, c i t ed above , p . 2207 , § 44) , t he C o u r t 
h a s , in t he l ight of t he f u n d a m e n t a l i m p o r t a n c e of Ar t ic le 3, r e se rved to 
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i tself sufficient flexibili ty to a d d r e s s t he app l i ca t i on of t h a t Ar t ic le in o t h e r 
c o n t e x t s which m i g h t a r i se . It is no t , t h e r e f o r e , p r e v e n t e d f rom 
s c r u t i n i s i n g a n a p p l i c a n t ' s c la im u n d e r Ar t i c l e 3 w h e r e t h e sou rce of t h e 
risk of p ro sc r ibed t r e a t m e n t in t h e rece iv ing c o u n t r y s t e m s from fac tors 
wh ich c a n n o t e n g a g e e i t h e r d i r ec t ly or i nd i r ec t ly t he respons ib i l i ty of t h e 
publ ic a u t h o r i t i e s of t h a t c o u n t r y , or which , t a k e n a l o n e , do not in 
t h e m s e l v e s inf r inge the s t a n d a r d s of t h a t Ar t i c le . T o l imit t h e 
a p p l i c a t i o n of Ar t i c l e 3 in th i s m a n n e r would be to u n d e r m i n e t h e 
a b s o l u t e c h a r a c t e r of i ts p r o t e c t i o n . In any such c o n t e x t s , however , t h e 
C o u r t m u s t subjec t all t he c i r c u m s t a n c e s s u r r o u n d i n g the case to 
r igo rous sc ru t iny , especia l ly t he a p p l i c a n t ' s p e r s o n a l s i t ua t i on in t h e 
expe l l i ng S t a t e (see D. v. the United Kingdom, j u d g m e n t of 2 M a y 1997, 
Reports 1997-III, p . 792, § 4 9 ) . 

35 . T h e C o u r t h a s t h e r e f o r e e x a m i n e d w h e t h e r t h e r e is a r ea l risk t h a t 
t h e a p p l i c a n t ' s r e m o v a l would be c o n t r a r y to t h e s t a n d a r d s of Ar t ic le 3 in 
v iew of his p r e s e n t med i ca l cond i t ion . In so do ing , t he C o u r t h a s a s ses sed 
t h e r isk in t h e l ight of t he m a t e r i a l before it at t h e t i m e of i ts 
c o n s i d e r a t i o n of t h e case , i n c l u d i n g the mos t r e c e n t i n f o r m a t i o n on t h e 
a p p l i c a n t ' s s t a t e of h e a l t h (see Ahmed, c i ted above , p . 2207, § 4 3 , a n d 
D. v. the United Kingdom, c i t ed above , pp . 792-93 , § 50) . 

36. In t h e p r e s e n t case , t he a p p l i c a n t is suf fer ing from a l o n g - t e r m 
m e n t a l i l lness, s c h i z o p h r e n i a . H e is c u r r e n t l y rece iv ing m e d i c a t i o n , 
o l a n z a p i n e , which ass i s t s h i m in m a n a g i n g his s y m p t o m s . If he r e t u r n s to 
A lge r i a , this d r u g will no l onge r be ava i lab le to h im free as a n o u t p a t i e n t . 
H e does not subsc r ibe to any social i n s u r a n c e fund a n d c a n n o t c la im a n y 
r e i m b u r s e m e n t . It is, however , t h e case t h a t t h e d r u g would be ava i lab le to 
h i m if h e was a d m i t t e d as a n i n p a t i e n t a n d t h a t it wou ld be po t en t i a l l y 
ava i l ab le on p a y m e n t as a n o u t p a t i e n t . It is also t h e case t h a t o t h e r 
m e d i c a t i o n , u sed in t h e m a n a g e m e n t of m e n t a l i l lness , is likely to b e 
ava i l ab le . T h e n e a r e s t hosp i t a l for p rov id ing t r e a t m e n t is at Bl ida, s o m e 
75 to 80 k m from t h e vi l lage w h e r e his family live. 

37. T h e diff icult ies in o b t a i n i n g m e d i c a t i o n a n d t h e s t r e s s i n h e r e n t in 
r e t u r n i n g to t h a t p a r t of A lge r i a , w h e r e t h e r e is v io lence a n d act ive 
t e r r o r i s m , would , a c c o r d i n g to t h e a p p l i c a n t , se r ious ly e n d a n g e r his 
h e a l t h . D e t e r i o r a t i o n in his a l r e a d y ex i s t ing m e n t a l i l lness could involve 
r e l apse in to h a l l u c i n a t i o n s a n d psychot ic de lus ions involving se l f -ha rm 
a n d h a r m to o t h e r s , as well as r e s t r i c t i o n s in social func t ion ing (such as 
w i t h d r a w a l a n d lack of m o t i v a t i o n ) . T h e C o u r t cons ide r s t h a t t h e 
suf fer ing a s soc ia t ed wi th such a r e l apse could , in p r inc ip le , fall w i th in t h e 
scope of Ar t ic le 3. 

38 . T h e C o u r t obse rves , however , t h a t t h e app l i can t faces t he r isk of 
r e l apse even if he s tays in t h e U n i t e d K i n g d o m as his i l lness is long t e r m 
a n d r e q u i r e s c o n s t a n t m a n a g e m e n t . R e m o v a l will a r g u a b l y i n c r e a s e t h e 
r isk, as will t he d i f ferences in ava i lab le p e r s o n a l s u p p o r t a n d access ibi l i ty 
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of t r e a t m e n t . T h e app l i can t has a r g u e d , in p a r t i c u l a r , t h a t o t h e r d r u g s a r e 
less likely to be of benef i t to his cond i t ion , and also t h a t t he op t i on of 
b e c o m i n g a n i n p a t i e n t shou ld be a last r e so r t . N o n e t h e l e s s , med i ca l 
t r e a t m e n t is ava i lab le to t h e app l i can t in Alger i a . T h e fact t h a t t h e 
a p p l i c a n t ' s c i r c u m s t a n c e s in A lge r i a would be less favourab le t h a n t hose 
enjoyed by h i m in t he U n i t e d K i n g d o m is no t decisive from t h e po in t of 
view of Ar t ic le 3 of t he C o n v e n t i o n . 

39 . T h e C o u r t finds t h a t t h e risk t h a t t he a p p l i c a n t would suffer a 
d e t e r i o r a t i o n in his cond i t ion if he w e r e r e t u r n e d to A l g e r i a a n d t h a t , if 
he did , he would no t receive a d e q u a t e s u p p o r t or c a r e is to a l a rge e x t e n t 
specu la t ive . T h e a r g u m e n t s c o n c e r n i n g t h e a t t i t u d e of his family as 
devou t M u s l i m s , t he difficulty of t r ave l l ing to Bl ida a n d t h e effects on his 
h e a l t h of t h e s e factors a r e a lso specu la t ive . T h e i n f o r m a t i o n p rov ided by 
the p a r t i e s does not ind ica te t h a t t r ave l to t he hosp i t a l is effectively 
p r e v e n t e d by t h e s i t u a t i o n in t h e reg ion . T h e a p p l i c a n t is not h imse l f a 
likely t a r g e t of t e r ro r i s t act ivi ty. Even if his family does not have a car , 
th is does not exc lude t h e possibi l i ty of o t h e r a r r a n g e m e n t s be ing m a d e . 

40. T h e C o u r t accep t s t h e s e r i ousnes s of t h e a p p l i c a n t ' s med i ca l 
cond i t ion . H a v i n g r e g a r d , however , to t he h igh t h r e s h o l d set by Ar t i c l e 3, 
p a r t i c u l a r l y w h e r e t he case does not c o n c e r n the d i rec t respons ib i l i ty of 
t he C o n t r a c t i n g S t a t e for t he infl ict ion of h a r m , t h e C o u r t does not find 
t h a t t h e r e is a sufficiently rea l risk t h a t t h e a p p l i c a n t ' s r e m o v a l in t h e s e 
c i r c u m s t a n c e s would be c o n t r a r y to t h e s t a n d a r d s of Ar t ic le 3 . T h e case 
does not disclose t h e e x c e p t i o n a l c i r c u m s t a n c e s of D. v. the United Kingdom 
(c i ted above ) , w h e r e t h e a p p l i c a n t was in t h e final s t a g e s of a t e r m i n a l 
i l lness , Aids , a n d h a d no p rospec t of m e d i c a l c a r e or family s u p p o r t on 
expu l s ion to St K i t t s . 

11. T h e C o u r t finds, t h e r e f o r e , t h a t t he i m p l e m e n t a t i o n of t h e 
dec is ion to r e m o v e the a p p l i c a n t to A lge r i a would not v io la te Ar t i c l e 3 of 
t he C o n v e n t i o n . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 8 O F T H E C O N V E N T I O N 

42. T h e a p p l i c a n t c o m p l a i n e d t h a t t he expu ls ion would v io la te his 
r ight to r e spec t for p r iva t e life g u a r a n t e e d u n d e r Ar t ic le 8 of t h e 
C o n v e n t i o n . 

4 3 . Ar t ic le 8 of the C o n v e n t i o n prov ides as r e l e v a n t : 

"1. Everyone has the right to respect for his private ... life ... 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of... the economic well-being of the country, for the prevention of disorder 
or crime ..." 
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A. T h e p a r t i e s ' s u b m i s s i o n s 

44 . T h e a p p l i c a n t a r g u e d u n d e r Ar t ic le 8 t h a t t he r e m o v a l would have 
a severe ly d a m a g i n g effect on his p r i v a t e life in t he sense of his m o r a l a n d 
physical in t eg r i ty . T h e N a t i o n a l H e a l t h Service (" the N H S " ) has b e e n 
r e spons ib l e for t h e a p p l i c a n t ' s t r e a t m e n t since 1996 a n d w i t h d r a w a l of 
t h a t t r e a t m e n t would risk a d e t e r i o r a t i o n in his se r ious m e n t a l i l lness , 
involving s y m p t o m s go ing beyond h o r r e n d o u s m e n t a l suf fer ing - in 
p a r t i c u l a r , t h e r e wou ld be a r ea l a n d i m m e d i a t e risk t h a t he would act in 
o b e d i e n c e to h a l l u c i n a t i o n s t e l l ing h im to h a r m h imse l f a n d o t h e r s . T h i s 
would p la in ly have a n i m p a c t on his psychological in t eg r i ty . In add i t i on t o 
t h e t ies de r iv ing from his e leven yea r s in t h e U n i t e d K i n g d o m , t h e 
t r e a t m e n t which he c u r r e n t l y receives is all t h a t s u p p o r t s his p r e c a r i o u s 
g r ip on rea l i ty , wh ich in t u r n e n a b l e s s o m e level of social func t ion ing . 
W i t h o u t it, he would be u n a b l e to i n t e r a c t in t h e c o m m u n i t y a n d 
e s t ab l i sh or deve lop r e l a t i o n s h i p s wi th o t h e r s . 

45 . T h e G o v e r n m e n t d i s p u t e d t h a t t h e r e m o v a l of t h e a p p l i c a n t f rom 
t h e U n i t e d K i n g d o m , w h e r e he was il legally, to his c o u n t r y of na t iona l i t y , 
w h e r e m e d i c a l t r e a t m e n t was ava i l ab le , wou ld show any lack of r e spec t for 
his r igh t to p r i v a t e life. Even if t h e r e was a n i n t e r f e r e n c e , it would be 
jus t i f i ed u n d e r t h e second p a r a g r a p h of Ar t ic le 8 on t he bas is t h a t t h e 
S t a t e i m m i g r a t i o n policy was n e c e s s a r y for t h e e c o n o m i c wel l -be ing of 
t h e c o u n t r y a n d the p r e v e n t i o n of d i s o r d e r a n d c r i m e . T h e y also r e f e r r e d 
to t h e fact t h a t t he a p p l i c a n t was s e e k i n g c o n t i n u e d m e d i c a l t r e a t m e n t a t 
t h e e x p e n s e of t he Br i t i sh t a x p a y e r , a d d i n g to t he a l r e a d y c o n s i d e r a b l e 
b u r d e n s of t he N H S . It wou ld have ser ious ly de s t ab i l i s i ng effects if t h e 
N H S b e c a m e l iable to p rov ide t r e a t m e n t t o a po t en t i a l l y o p e n - e n d e d 
class of n o n - E u r o p e a n U n i o n c i t i zens . 

B. T h e C o u r t ' s a s s e s s m e n t 

46. N o t every act or m e a s u r e which adve r se ly affects m o r a l or phys ica l 
i n t e g r i t y will i n t e r f e r e wi th t h e r igh t to r e spec t to p r iva t e life g u a r a n t e e d 
by Ar t i c l e 8. H o w e v e r , t he C o u r t ' s case- law does not exc lude t h a t 
t r e a t m e n t wh ich does not r e a c h t h e sever i ty of Ar t i c l e 3 t r e a t m e n t m a y 
n o n e t h e l e s s b r e a c h Ar t ic le 8 in its pr ivate- l i fe a spec t w h e r e t h e r e a r e 
suff icient ly adve r se effects on phys ica l a n d m o r a l i n t e g r i t y (see Costello-
Roberts v. the United Kingdom, j u d g m e n t of 25 M a r c h 1993, Se r i e s A 
no. 247-C, pp . 60-61 , § 36) . 

47 . " P r i v a t e l ife" is a b r o a d t e r m not suscep t ib le to e x h a u s t i v e 
def in i t ion . T h e C o u r t has a l r e a d y he ld t h a t e l e m e n t s such as g e n d e r 
iden t i f i ca t ion , n a m e a n d sexua l o r i e n t a t i o n a n d sexua l life a r e i m p o r t a n t 
e l e m e n t s of t h e p e r s o n a l s p h e r e p r o t e c t e d by Ar t ic le 8 (see , for e x a m p l e , 
Dudgeon v. the United Kingdom, j u d g m e n t of 22 O c t o b e r 1981, Ser ies A no. 45 , 
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pp . 18-19, § 4 1 ; £ . v. France, j u d g m e n t of 25 M a r c h 1992, Ser ies A no . 232-C, 
pp . 53-54, § 63 ; Burghartz v. Switzerland, j u d g m e n t of 22 F e b r u a r y 1994, 
Ser ies A no. 280-B, p. 28 , § 24; a n d Laskey, Jaggard and Brown v. the United 
Kingdom, j u d g m e n t of 19 F e b r u a r y 1997, Reports 1997-1, p . 131, § 36) . 
M e n t a l h e a l t h m u s t a lso be r e g a r d e d as a c ruc ia l p a r t of p r i v a t e life 
a s soc ia t ed wi th t h e aspec t of m o r a l i n t eg r i t y . Ar t ic le 8 p r o t e c t s a r igh t to 
i den t i t y a n d p e r s o n a l d e v e l o p m e n t , a n d the r igh t to e s t ab l i sh a n d deve lop 
r e l a t i o n s h i p s w i t h o t h e r h u m a n be ings a n d t h e ou t s ide wor ld ( see , for 
e x a m p l e , Burghartz, c i ted above , op in ion of t he C o m m i s s i o n , p . 37, § 47 , 
a n d Friedl v. Austria, j u d g m e n t of 31 J a n u a r y 1995, Ser ies A no. 305-B, 
p . 20, § 45) . T h e p r e s e r v a t i o n of m e n t a l s tab i l i ty is in t h a t c o n t e x t a n 
i n d i s p e n s a b l e p r e c o n d i t i o n to effective e n j o y m e n t of t h e r igh t to r e s p e c t 
for p r iva te life. 

48 . T u r n i n g to t he p r e s e n t case , t h e C o u r t reca l l s t h a t it h a s found 
above t h a t t he r isk of d a m a g e to the a p p l i c a n t ' s h e a l t h f rom r e t u r n to his 
c o u n t r y of or ig in was b a s e d on la rge ly hypo the t i c a l fac tors a n d t h a t it was 
no t s u b s t a n t i a t e d t h a t he would suffer i n h u m a n a n d d e g r a d i n g t r e a t m e n t . 
N o r in t h e c i r c u m s t a n c e s has it b e e n e s t ab l i shed t h a t his m o r a l integrity-
would be s u b s t a n t i a l l y affected to a d e g r e e fall ing w i th in t he scope of 
Ar t ic le 8 of t h e C o n v e n t i o n . Even a s s u m i n g t h a t t h e d i s loca t ion c a u s e d to 
t he a p p l i c a n t by r e m o v a l f rom the U n i t e d K i n g d o m w h e r e he h a s lived for 
t he las t e leven y e a r s was to be cons ide r ed by i tself as affect ing his p r iva t e 
life, in t he c o n t e x t of t h e r e l a t i o n s h i p s a n d s u p p o r t f r a m e w o r k wh ich 
he enjoyed t h e r e , t he C o u r t cons ide r s t h a t such i n t e r f e r e n c e m a y be 
r e g a r d e d as comply ing w i t h t h e r e q u i r e m e n t s of t he second p a r a g r a p h of 
Ar t ic le 8, n a m e l y as a m e a s u r e "in a c c o r d a n c e wi th t he law", p u r s u i n g the 
a i m s of t h e p r o t e c t i o n of t h e e c o n o m i c wel l -be ing of t h e c o u n t r y a n d the 
p r e v e n t i o n of d i s o r d e r a n d c r i m e , as well as be ing " n e c e s s a r y in a 
d e m o c r a t i c soc ie ty" for t hose a i m s . 

49 . Accord ingly , it finds t h a t t h e i m p l e m e n t a t i o n of the dec is ion to 
r e m o v e t h e a p p l i c a n t to A lge r i a would not v io la te Ar t ic le 8 of t h e 
C o n v e n t i o n . 

IIL A L L E G E D V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

50. T h e a p p l i c a n t c o m p l a i n e d t h a t he h a d no effective r e m e d y a g a i n s t 
t he p r o p o s e d expu l s ion . H e re l ied on Ar t i c l e 13 of t h e C o n v e n t i o n , wh ich 
provides : 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 
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A. T h e p a r t i e s ' s u b m i s s i o n s 

5 1 . T h e a p p l i c a n t s u b m i t t e d t h a t he had no effective r e m e d y ava i lab le 
to h im by which he could c h a l l e n g e t he dec i s ion of t he S e c r e t a r y of S t a t e t o 
d e p o r t h i m to Alge r i a . H e a r g u e d t h a t j u d i c i a l rev iew was l imi ted in i ts 
scope to an e x a m i n a t i o n of r a t i o n a l i t y a n d p e r v e r s e n e s s a n d could no t 
e n t e r i n to t he m e r i t s . H e r e f e r r e d to t h e r e c e n t Smith and Grady v. the 
United Kingdom j u d g m e n t (nos . 33985/96 a n d 33986/96 , E C H R 1999-VI), 
w h e r e j ud i c i a l rev iew was not found to give effective r e d r e s s for t he 
expu l s ion of h o m o s e x u a l s f rom t h e a r m y . H e e m p h a s i s e d t h a t t he c o u r t s 
re fused to d e t e r m i n e t he e s sen t i a l d i s p u t e s of fact b e t w e e n h im a n d t h e 
S e c r e t a r y of S t a t e . T h i s inabi l i ty to d e t e r m i n e t h e s u b s t a n c e of his 
C o n v e n t i o n c o m p l a i n t dep r ived the p r o c e d u r e of effect iveness for t he 
p u r p o s e s of Ar t ic le 13 of t he C o n v e n t i o n . 

52. T h e G o v e r n m e n t s u b m i t t e d t h a t j ud i c i a l review fu rn i shed an 
effective r e m e d y , a n d r e fe r r ed to p rev ious findings of t h e C o u r t to 
t h a t effect in expu l s ion cases ( see , for e x a m p l e , Vilvarajah and Others 
v. the United Kingdom, j u d g m e n t of 30 O c t o b e r 1991, Ser ies A no . 215, a n d 
D. v. the United Kingdom, c i ted a b o v e ) . T h e d o m e s t i c case- law d e m o n s t r a t e d 
t h a t t h e cou r t s cons ide r ed careful ly t h e ev idence before t h e m in such 
cases . W h i l e t h e y a c c e p t e d t h a t t h e C o u r t of A p p e a l in t he a p p l i c a n t ' s 
case did not resolve t he fac tua l d i s p u t e s in t h e ev idence before it, it 
n o n e t h e l e s s s c r u t i n i s e d t h e S e c r e t a r y of S t a t e ' s decis ion closely, n o t i n g 
t h a t t h e S e c r e t a r y of S t a t e had a n s w e r e d wi th p a r t i c u l a r i t y t he po in t s 
m a d e on the a p p l i c a n t ' s b e h a l f a n d t h e excep t iona l s t eps which t h e 
S e c r e t a r y of S t a t e h a d s t a t e d would be t a k e n to e n s u r e t h a t t he a p p l i c a n t 
was a d e q u a t e l y c a r e d for d u r i n g t h e j o u r n e y a n d on his a r r iva l in A lge r i a . 

B. T h e C o u r t ' s a s s e s s m e n t 

53 . T h e C o u r t r e i t e r a t e s t h a t Ar t ic le 13 of t h e C o n v e n t i o n g u a r a n t e e s 
t h e avai labi l i ty a t t h e n a t i o n a l level of a r e m e d y to enforce t h e s u b s t a n c e 
of t he C o n v e n t i o n r igh t s a n d f r e e d o m s in w h a t e v e r form they m i g h t 
h a p p e n to be s e c u r e d in t h e d o m e s t i c legal o r d e r . T h e effect of Ar t ic le 13 
is t h u s to r e q u i r e t h e provis ion of a d o m e s t i c r e m e d y to dea l w i th t h e 
s u b s t a n c e of a n " a r g u a b l e c o m p l a i n t " u n d e r t h e C o n v e n t i o n a n d to g r a n t 
a p p r o p r i a t e relief, a l t h o u g h C o n t r a c t i n g S t a t e s a r e afforded s o m e 
d i s c r e t i o n as to t h e m a n n e r in which t h e y conform to t h e i r C o n v e n t i o n 
ob l iga t ions u n d e r th i s provis ion. T h e scope of t he ob l iga t ion u n d e r 
Ar t ic le 13 var ies d e p e n d i n g on t h e n a t u r e of t h e a p p l i c a n t ' s c o m p l a i n t 
u n d e r t h e C o n v e n t i o n . N e v e r t h e l e s s , t h e r e m e d y r e q u i r e d by Ar t ic le 13 
m u s t be "effec t ive" in p rac t i ce as well as in law. In p a r t i c u l a r , i ts exe rc i se 
m u s t not be unjus t i f iably h i n d e r e d by the ac t s or omiss ions of t h e 
a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e (see Aksoy v. Turkey, j u d g m e n t of 
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18 D e c e m b e r \996,Reports 1996-VI, p . 2286, § 95; Aydin v. Turkey, j u d g m e n t 
of 25 S e p t e m b e r 1997, R e p o r t s 1997-VI, pp . 1895-96, § 103; a n d Kaya 
v. Turkey, j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, pp . 329-30, § 106). 

54. O n the basis of t he ev idence a d d u c e d in the p r e s e n t case , t he C o u r t 
finds t h a t t h e a p p l i c a n t ' s c la im t h a t he r i sked i n h u m a n a n d degrading-
t r e a t m e n t c o n t r a r y to Ar t ic le 3 of t h e C o n v e n t i o n if expe l l ed to A lge r i a is 
t h e r e f o r e " a r g u a b l e " for t h e p u r p o s e s of Ar t i c l e 13 (see Boyle and Rice v. the 
United Kingdom, j u d g m e n t of 27 Apri l 1988, Ser ies A no. 131, p. 23 , § 52, a n d 
Kaya, c i ted above , p . 330, § 107). T h e C o u r t h a s t he r e fo r e e x a m i n e d 
w h e t h e r he h a d avai lab le to h im an effective r e m e d y a g a i n s t t he 
t h r e a t e n e d expu l s ion . 

55 . In Vilvarajah and Others (c i ted above , p . 39, § 123) a n d Soering v. the 
United Kingdom ( j u d g m e n t of 7 J u l y 1989, Ser ies A no . 161, p p . 47-48 , 
§§ 121-24), t he C o u r t cons ide r ed j u d i c i a l rev iew p r o c e e d i n g s to be a n 
effective r e m e d y in r e l a t i on to t he c o m p l a i n t s r a i sed u n d e r Ar t ic le 3 in 
t h e c o n t e x t s of d e p o r t a t i o n a n d e x t r a d i t i o n . It was sat isf ied t h a t Engl i sh 
c o u r t s could effectively con t ro l the legal i ty of execu t ive d i s c r e t i on on 
s u b s t a n t i v e a n d p r o c e d u r a l g r o u n d s a n d q u a s h dec i s ions as a p p r o p r i a t e . 
It was also a c c e p t e d t h a t a cou r t in t h e exerc i se of i ts powers of jud ic i a l 
rev iew would have power to q u a s h a decis ion to expe l or d e p o r t an 
individual to a c o u n t r y w h e r e it was e s t a b l i s h e d t h a t t h e r e was a se r ious 
risk of i n h u m a n or d e g r a d i n g t r e a t m e n t , on the g r o u n d t h a t in all t h e 
c i r c u m s t a n c e s of t he case t h e decis ion was one t h a t no r e a s o n a b l e 
S e c r e t a r y of S t a t e could t a k e . T h i s view was followed m o r e r e c e n t l y in 
D. v. the United Kingdom (c i ted above , pp . 797-98, §§ 70-71) . 

56. W h i l e t he a p p l i c a n t a r g u e d t h a t , in jud ic i a l rev iew app l i ca t i ons , 
t h e c o u r t s will not r e a c h findings of fact for t h e m s e l v e s on d i s p u t e d 
i ssues , t he C o u r t is sat isf ied t h a t t h e d o m e s t i c c o u r t s give careful a n d 
d e t a i l e d s c r u t i n y to c la ims t h a t an expu l s ion would expose a n a p p l i c a n t 
to t h e risk of i n h u m a n a n d d e g r a d i n g t r e a t m e n t . T h e j u d g m e n t de l ive red 
by the C o u r t of A p p e a l did so in t he a p p l i c a n t ' s case . T h e C o u r t is not 
convinced , t h e r e f o r e , t h a t t he fact t h a t th is s c ru t iny t a k e s p lace a g a i n s t 
t h e b a c k g r o u n d of t h e c r i t e r i a app l i ed i n j u d i c i a l rev iew of a d m i n i s t r a t i v e 
dec is ions , n a m e l y , r a t i ona l i t y a n d p e r v e r s e n e s s , dep r ives t h e p r o c e d u r e of 
i ts e f fec t iveness . T h e s u b s t a n c e of t he a p p l i c a n t ' s c o m p l a i n t was e x a m i n e d 
by t h e C o u r t of A p p e a l , a n d it h a d t h e power to afford h i m t h e re l ie f he 
s o u g h t . T h e fact t h a t it did not do so is no t a m a t e r i a l c o n s i d e r a t i o n , s ince 
t he effect iveness of a r e m e d y for t h e p u r p o s e s of Ar t i c l e 13 does not 
d e p e n d on t h e c e r t a i n t y of a f avourab le o u t c o m e for t h e a p p l i c a n t (see 
Vilvarajah and Others, c i ted above , p . 39, § 122). 

57. Smith and Grady, re l ied on by t h e a p p l i c a n t , in wh ich t h e r e was a 
b r e a c h of Ar t ic le 13 d u e to t h e inef fec t iveness of j u d i c i a l review, does no t 
a l t e r t he C o u r t ' s conc lus ion . In t h a t case , t h e d o m e s t i c c o u r t s w e r e 
c o n c e r n e d wi th t h e g e n e r a l policy app l i ed by the M i n i s t r y of De fence in 
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e x c l u d i n g h o m o s e x u a l s f rom the a r m y , in which secur i ty c o n t e x t t h e r e was 
a wide a r e a of d i sc re t ion afforded to t he a u t h o r i t i e s . 

58 . T h e C o u r t conc ludes , t h e r e f o r e , t h a t t h e a p p l i c a n t h a d avai lab le to 
h i m a n effective r e m e d y in r e l a t i o n to his c o m p l a i n t s u n d e r Ar t ic les 3 a n d 
8 of t h e C o n v e n t i o n c o n c e r n i n g t h e r isk to his m e n t a l h e a l t h of be ing 
expe l l ed to A lge r i a . Accord ing ly , t h e r e h a s b e e n no b r e a c h of Ar t ic le 13. 

FOR THESE REASONS, THE C O U R T UNANIMOUSLY 

1. Holds t h a t t h e i m p l e m e n t a t i o n of t he dec is ion to r e m o v e t h e a p p l i c a n t 
to A lge r i a would not v io la te Ar t ic le 3 of t h e C o n v e n t i o n ; 

2. Holds t h a t t h e i m p l e m e n t a t i o n of t h e dec is ion to r e m o v e t h e a p p l i c a n t 
to A lge r i a would no t v io la te Ar t i c l e 8 of t h e C o n v e n t i o n ; 

3. Holds t h a t t h e r e h a s b e e n no v io la t ion of Ar t ic le 13 of t h e C o n v e n t i o n . 

D o n e in Eng l i sh , a n d not i f ied in w r i t i n g on 6 F e b r u a r y 2 0 0 1 , p u r s u a n t 
t o R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

S. D O L L E J . -P . C O S T A 

R e g i s t r a r P r e s i d e n t 

In a c c o r d a n c e wi th Ar t ic le 45 § 2 of t h e C o n v e n t i o n a n d R u l e 74 § 2 of 
t he R u l e s of C o u r t , t h e s e p a r a t e op in ion of Sir Nicolas B r a t z a j o i n e d by 
M r C o s t a a n d M r s G r e v e is a n n e x e d to th i s j u d g m e n t . 

J . - P . C . 
S.D. 
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SEPARATE OPINION OF J U D G E Sir Nicolas BRATZA 
JOINED BY JUDGES COSTA AND GREVE 

It is wi th cons ide rab l e h e s i t a t i o n t h a t I have vo ted in favour of a finding 
t h a t t he r e t u r n of the a p p l i c a n t to A l g e r i a would not v io la te Ar t ic le 3 of 
t he C o n v e n t i o n . 

As is r igh t ly e m p h a s i s e d in t h e C o u r t ' s j u d g m e n t , it is beyond d o u b t 
t h a t t h e a p p l i c a n t is suf fe r ing from a m e n t a l i l lness which is b o t h 
g e n u i n e a n d se r ious . H i s cond i t i on , w h e n his psychot ic i l lness was first 
d i a g n o s e d , was so severe t h a t c o n s i d e r a t i o n was g iven to his c o m p u l s o r y 
d e t e n t i o n in a m e n t a l hosp i t a l . In t h e even t , t h e a p p l i c a n t r e s p o n d e d 
sufficiently to t r e a t m e n t to m a k e th i s u n n e c e s s a r y a n d , subjec t to a 
m i n o r r e l apse in 1997 for which he was a d m i t t e d to hosp i t a l a n d to s igns 
of d e t e r i o r a t i o n in his cond i t i on in F e b r u a r y 1999, his i l lness has b e e n 
successful ly m a n a g e d w i t h t h e use of a n t i p s y c h o t i c m e d i c a t i o n - mos t 
r ecen t ly a n d c u r r e n t l y , o l a n z a p i n e . 

N e v e r t h e l e s s , t h e a p p l i c a n t ' s m e n t a l i l lness r e m a i n s se r ious . In t h e 
view of D r J o h n s o n , not only was his i l lness likely to be a l o n g - t e r m o n e , 
bu t t h e a p p l i c a n t was likely to c o n t i n u e to have posi t ive s y m p t o m s 
(de lus ions , ha l l uc ina t i ons a n d t h o u g h t s of s e l f - h a r m ) , which would 
pe rs i s t a n d could w o r s e n a l t h o u g h con t ro l l ed to a s u b s t a n t i a l d e g r e e by 
o l a n z a p i n e . In a d d i t i o n , t h e r e had in he r view b e e n a s ignif icant 
d e t e r i o r a t i o n in t h e a p p l i c a n t ' s level of social func t ion ing which was 
likely to be s ignif icant ly h a n d i c a p p i n g in t h e c o m i n g y e a r s . W h i l e , w i t h 
c o n t i n u i n g m e d i c a t i o n a n d s u p p o r t f rom the m e n t a l h e a l t h services , t h e 
app l i can t would , in t he view of D r Johnson , be likely to r e m a i n a t t h e s a m e 
level a n d not r e q u i r e very long pe r iods of i n s t i t u t i o n a l i s a t i o n , t he 
p rognos i s if he w e r e r e t u r n e d to A lge r i a was m o r e u n c e r t a i n . It was h e r 
u n c o n t r a d i c t e d view t h a t it was "h ighly l ikely" t h a t t h e s t ress c a u s e d by 
t h e d e p o r t a t i o n to Alge r i a a n d the e n v i r o n m e n t t h e r e would t r i g g e r a n 
e x a c e r b a t i o n of t h e a p p l i c a n t ' s s y m p t o m s ; t h a t his fear fu lness w h e n 
unwel l a n d m o t i v a t i o n a l p r o b l e m s would m a k e it difficult for h i m to seek 
he lp ; a n d t h a t if, w i t h o u t such he lp , he b e g a n to r e l a p s e " t h e r e would be a 
g r e a t risk t h a t his d e t e r i o r a t i o n would be ve ry g r e a t a n d he wou ld be a t 
risk of a c t i n g in o b e d i e n c e to his h a l l u c i n a t i o n s t e l l ing h im to h a r m 
h imse l f or o t h e r s " . 

T h e avai labi l i ty of a p p r o p r i a t e t r e a t m e n t a n d m e d i c a t i o n in A lge r i a 
r e m a i n s i m p o n d e r a b l e . It is c o m m o n g r o u n d t h a t o l a n z a p i n e would not 
be free to t h e app l i can t as a n o u t p a t i e n t a n d t h a t t h e closest hosp i t a l 
w i t h facil i t ies for d e a l i n g w i t h m e n t a l p a t i e n t s , w h e r e h e could be t r e a t e d 
as a n i n p a t i e n t , is some 75 to 80 km from t h e vi l lage w h e r e his family live. 
It is in d i s p u t e w h e t h e r o l a n z a p i n e is ava i lab le to o u t p a t i e n t s on p a y m e n t 
in hosp i ta l p h a r m a c i e s , bu t t h e cost of such d r u g would be likely in any 



326 BENSAID v. THE UNITED KINGDOM JUDGMENT - SEPARATE OPINION 
OF JUDGE Sir Nicolas BRATZA JOINED BY JUDGES COSTA AND GREVE 

even t to prove p roh ib i t ive . It is also in d i s p u t e w h e t h e r t he s e c u r i t y 
s i t u a t i o n in Alge r i a would r e n d e r t r ave l to t h e F r a n t z - F a n o n H o s p i t a l 
d a n g e r o u s bu t , even if such a j o u r n e y could be safely m a d e , r e g u l a r t r ave l 
to t he hosp i t a l at such a d i s t a n c e would be likely to pose se r ious p r a c t i c a l 
p r o b l e m s for t h e app l i c an t . 

In t h e s e c i r c u m s t a n c e s , t h e c e n t r a l q u e s t i o n ra i sed is w h e t h e r t he r isk 
of a r e l a p s e a n d the risk t h a t any s u c h r e l a p s e would go u n t r e a t e d b e c a u s e 
of lack of a p p r o p r i a t e s u p p o r t or m e d i c a t i o n have b e e n shown to be 
sufficiently r ea l a n d c e r t a i n t h a t t he a p p l i c a n t ' s r e m o v a l to A lge r i a would 
a m o u n t to a v io la t ion of Ar t ic le 3. T h e s t a n d a r d r e q u i r e d is a h igh o n e . In 
D. v. the United Kingdom ( j u d g m e n t of 2 M a y 1997, Reports of Judgments and 
Decisions 1997-III) , t h e C o u r t r e q u i r e d t h a t t he c i r c u m s t a n c e s s u r r o u n d i n g 
t h e case shou ld be sub jec ted to a " r igo rous s c r u t i n y " w h e r e t he sou rce 
of t h e risk of p ro sc r ibed t r e a t m e n t in t he rece iv ing c o u n t r y s t e m m e d 
f rom factors which could not e n g a g e e i t h e r d i rec t ly or ind i rec t ly 
t h e respons ib i l i ty of the publ ic a u t h o r i t i e s of t h a t coun t ry . T h e 
c i r c u m s t a n c e s in D. v. the United Kingdom i tself w e r e co r r ec t l y c a t e g o r i s e d 
by t h e C o u r t as "very e x c e p t i o n a l " . T h e a p p l i c a n t in t h a t case was in a n 
a d v a n c e d s t a g e of a t e r m i n a l a n d i n c u r a b l e i l lness ; a t t h e d a t e of t h e 
C o u r t ' s h e a r i n g t h e r e had b e e n a m a r k e d dec l ine in his cond i t i on a n d he 
h a d to be t r a n s f e r r e d to a hosp i t a l w h e r e his cond i t i on was giving r ise t o 
c o n c e r n ; the a b r u p t w i t h d r a w a l of soph i s t i c a t ed t r e a t m e n t a n d 
m e d i c a t i o n which he enjoyed in t h e U n i t e d K i n g d o m would , as t h e C o u r t 
found, have e n t a i l e d d r a m a t i c c o n s e q u e n c e s for h i m , h a s t e n i n g his d e a t h 
a n d sub j ec t i ng h im to a c u t e m e n t a l a n d physical suf fer ing , s ince a n y 
med ica l t r e a t m e n t wh ich he m i g h t hope to receive in St K i t t s could no t 
c o n t e n d w i t h t h e infec t ions which he m i g h t possibly c o n t r a c t on a c c o u n t 
of his lack of s h e l t e r a n d p r o p e r d ie t , as well as e x p o s u r e to t h e h e a l t h a n d 
s a n i t a t i o n p r o b l e m s which bese t t h e p o p u l a t i o n of t h a t i s land . 

As is po in t ed out in t he C o u r t ' s j u d g m e n t , t h e p r e s e n t case does no t 
disclose e x c e p t i o n a l c i r c u m s t a n c e s s imi la r to t hose of D. v. the United 
Kingdom, t he risk t h a t t he a p p l i c a n t wou ld , if r e t u r n e d to A lge r i a , suffer 
t r e a t m e n t r e a c h i n g t h e t h r e s h o l d of Ar t ic le 3 b e i n g less c e r t a i n a n d m o r e 
specu la t ive t h a n in t h a t ca se . For th is r e a s o n , I have on b a l a n c e a r r i ved a t 
a d i f fe ren t conc lus ion f rom t h a t r e a c h e d by t h e C o u r t in D. v. the United 
Kingdom. N e v e r t h e l e s s , on t he ev idence before t h e C o u r t , t h e r e exist in 
m y v iew powerful a n d c o m p e l l i n g h u m a n i t a r i a n c o n s i d e r a t i o n s in t h e 
p r e s e n t case which would jus t i fy a n d m e r i t r e c o n s i d e r a t i o n by t h e 
n a t i o n a l a u t h o r i t i e s of t he dec i s ion to r e m o v e t h e a p p l i c a n t to Alger i a . 
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SOMMAIRE 1 

Renvoi d'un schizophrène dans un pays où le traitement médical approprié 
ne serait pas disponible 

Article 3 

Expulsion — Traitement inhumain — Renvoi d'un schizophrène dans un pays où le traitement 

médical approprié ne serait pas disponible - Risques provenant d'autres sources que les autorités 

publiques - Risque pour la santé mentale en cas de renvoi - Existence du traitement médical 

dans le pays destinataire - Risques prétendument présentés par les trajets en direction de 

l'hôpital à cause des actes terroristes 

Article 8 

Vie privée - Renvoi - Renvoi d'un schizophrène dans un pays où le traitement médical approprié 

ne serait pas disponible — Sphère de la vie privée — Santé mentale et sauvegarde de la stabilité 

mentale - Bien-être économique du pays - Défense de l'ordre - Prévention des infractions pénales 

- Nécessaire dans une société démocratique - Proportionnalité 

Article 13 

Recours effectif - Contrôle juridictionnel de la décision de renvoi - Etendue du contrôle et 

compétences du tribunal 

* 
* * 

Le requérant , ressortissant algérien, est schizophrène. Il arriva au Royaume-Uni 
en 1989 et se vit délivrer un permis de séjour de six mois, qui fut prorogé par la 
suite car l 'intéressé entreprenait des études. En 1993, il épousa une citoyenne 
britannique et obtint en 1995 un permis de séjour à durée indéterminée en 
qualité de conjoint étranger. En 1996, il quit ta le pays pour se rendre en Algérie; 
son permis de séjour à durée indéterminée devint donc caduc. En 1997, les services 
d'immigration britanniques lui refusèrent l 'autorisation de rentrer sur le 
territoire, au motif que le permis de séjour à durée indéterminée avait été obtenu 
grâce à un mariage de convenance. Il ne pouvait interjeter appel de cette décision 
qu 'une fois qu'il aurait quit té le Royaume-Uni. Il demanda en vain la levée des 
directives en vue du renvoi en invoquant son état médical. Il sollicita alors le 
contrôle juridictionnel de l'expulsion envisagée au motif que celle-ci provoquerait 
une rechute et constituerait un t rai tement inhumain et dégradant . La High Court 

lui ayant refusé l 'autorisation de demander le contrôle juridictionnel, il réitéra sa 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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requête devant la Cour d'appel. II fit aussi plusieurs démarches à propos de son 
état de santé, mais le ministre n'accéda pas à ses requêtes. Le Gouvernement 
indiqua par la suite à la Cour d'appel qu'il y aurait en Algérie, à 80 km environ du 
village du requérant , un hôpital qui pourrait admet t re l'intéressé et lui dispenser 
les médicaments qu'il recevait. A la suite des informations reçues du ministère des 
Affaires étrangères et du Commonwealth, le service de l ' immigration déclara qu'il 
n'existait aucun risque particulier à se rendre du village du requérant à la ville où 
l'hôpital était situé. De son côté, le requérant produisit des avis de sa psychiatre 
selon lesquels il existait un fort risque de rechute dans le cas où l'intéressé serait 
renvoyé en Algérie, risque qu'aggraverait le fait que celui-ci devrait entreprendre 
un voyage difficile à travers une région en proie à des troubles. D'après la 
psychiatre, le t ra i tement de cette maladie devait être dispensé sur place et être 
facilement accessible. Le requérant déposa aussi l'avis de l'Institut royal des 
affaires internationales d'après lequel la région qu'il devrait traverser pour 
gagner l'hôpital connaissait de graves problèmes de terrorisme. La Cour d'appel 
débouta le requérant , estimant qu'il lui appartenait non pas de se prononcer sur 
le point de savoir si le requérant devait être renvoyé en Algérie, mais seulement 
de contrôler la décision du ministre pour s 'assurer qu'elle n'était pas «si dé
raisonnable (...) qu 'aucun ministre sensé n'aurait pu la prendre». Elle 
n'aperçut aucune possibilité qu 'un tribunal ait la conviction qu'il en était ainsi. 

1. Article 3 : cette disposition peut s'appliquer au renvoi d'un étranger lorsque le 
risque d'un t ra i tement prohibé provient de facteurs qui ne peuvent engager, 
directement ou non, la responsabilité des autorités publiques de ce pays ou qui, 
pris isolément, n'enfreignent pas par eux-mêmes les normes de cet article. Dans 
ce type de contexte, la Cour doit soumettre à un examen rigoureux toutes les 
circonstances de l'affaire, notamment la situation personnelle du requérant dans 
l'Etat qui expulse. La Cour recherche donc s'il existe un risque réel que le renvoi 
du requérant soit contraire aux règles de l'article 3 compte tenu de l'état de santé 
de l'intéressé à l 'heure actuelle. Les souffrances qui accompagneraient uni -
rechute de la maladie mentale pourraient en principe relever de l'article 3. 
Toutefois, le requérant risque une rechute même s'il demeure au Royaume-Uni, 
puisque sa maladie est de longue durée et exige un suivi constant. Le renvoi 
augmenterai t sans doute ce risque, comme le feraient les changements qui 
surviendraient dans le soutien personnel et l'accès au t ra i tement . Il n'en reste 
pas moins que le requérant peut prétendre à un t rai tement médical en Algérie et 
le fait que sa situation dans ce pays serait moins favorable que celle dont il jouit au 
Royaume-Uni n'est pas déterminant du point de vue de l'article 3. Le risque que 
son état se dégrade si le requérant retournait en Algérie et que, dans cette 
hypothèse, il ne reçoive pas le soutien ou les soins adéquats, relève dans une large 
mesure de la spéculation. De plus, il ne ressort pas des renseignements fournis par 
les parties que la situation régnant dans la région interdise effectivement de se 
rendre à l'hôpital. Le requérant n'est pas lui-même la cible probable d'actes 
terroristes et le fait que sa famille ne possède pas de voiture n'exclut pas la 
possibilité de s'organiser aut rement . Compte tenu du seuil élevé fixé par 
l'article 3, notamment lorsque l'affaire n'engage pas la responsabilité directe de 
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l 'Etat contractant à raison des maux infligés, il n'existe pas de risques 
suffisamment réels pour que le renvoi du requérant soit contraire aux normes de 
l'article 3. 

Conclusion : non-violation (unanimité) . 
2. Article 8: un t rai tement qui ne présente pas la gravité d'un trai tement relevant 
de l'article 3 peut néanmoins nuire à l 'intégrité physique et morale au point 
d'enfreindre l'article 8 sous l'aspect vie privée. L'expression de «vie privée» esl 
large et ne se prête pas à une définition exhaustive. La santé mentale est aussi 
une partie essentielle de la vie privée relevant de l'intégrité morale. L'article 8 
protège un droit à l'identité et à l 'épanouissement personnel et celui de nouer et 
de développer des relations avec ses semblables et le monde extérieur. La 
sauvegarde de la stabilité mentale est à cet égard un préalable inéluctable à la 
jouissance effective du droit au respect de la vie privée. En l'espèce, la Cour a 
estimé sous l'angle de l'article 3 que le risque de préjudice qu 'un retour dans son 
pays d'origine ferait peser sur la santé du requérant tient à des facteurs 
grandement hypothétiques et il n'est pas davantage établi que l'intégrité morale 
de l'intéressé subirait une at teinte d'un degré suffisant pour relever de l'article 8. 
A supposer même que le bouleversement que représenterait pour le requérant son 
renvoi du Royaume-Uni où il a vécu onze années porte en soi at teinte à la vie privée 
de l'intéressé, compte tenu des relations et du soutien dont il a bénéficié dans ce 
pays, pareille ingérence peut passer pour satisfaire aux exigences du second 
paragraphe de l'article 8, aut rement dit il s'agit d'une mesure «prévue par la 
loi», tendant à la protection du bien-être économique du pays, à la défense de 
l'ordre et à la prévention des infractions pénales et «nécessaire, dans une société 
démocratique », à ces buts. 
Conclusion: non-violation (unanimité) . 
3. Article 13: dans des affaires antérieures, la Cour a jugé qu'une procédure de 
contrôle juridictionnel constitue un recours effectif pour faire état de griefs fondés 
sur l'article 3 en matière d'expulsion ou d'extradition. Elle a estimé que les 
juridictions anglaises pouvaient effectivement contrôler la légalité tant 
matérielle que procédurale des décisions prises par l'exécutif dans l'exercice d'un 
pouvoir discrétionnaire et qu'elles avaient la faculté, le cas échéant, d 'annuler les 
décisions. Une juridiction se livrant à pareil contrôle juridictionnel aurait 
compétence pour annuler une décision d'expulser un individu vers un pays s'il 
était établi que l'intéressé y serait exposé à un risque sérieux de subir des 
t rai tements inhumains et dégradants au motif qu'au vu de l'ensemble des 
circonstances de la cause la décision n'aurait jamais été prise par un ministre 
raisonnable. Par ailleurs, les tribunaux internes examinent soigneusement les 
allégations selon lesquelles une expulsion exposerait le demandeur à un risque de 
subir des t ra i tements inhumains et dégradants et la Cour d'appel a procédé ainsi 
dans le cas du requérant . La Cour n'est pas convaincue que la procédure soit privée 
de son effectivilé du fait que le contrôle s'effectue à l 'aune de critères -
irrationalité et arbitraire - appliqués en matière de contrôle juridictionnel de 
décisions administratives. La substance du grief du requérant a été examinée par 
la Cour d'appel, qui avait le pouvoir d'accorder à l'intéressé ce qu'il sollicitait. Le 
fait que la Cour d'appel n'ait pas accueilli la demande est dénué de pertinence, car 
le caractère effectif d'un recours aux fins de l'article 13 ne dépend pas de la 
certitude d'une issue favorable pour le demandeur. En conclusion, le requérant 
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disposait d'un recours effectif quant à ses griefs relatifs au risque auquel son 
renvoi en Algérie exposerait sa santé mentale. 
Conclusion: non-violation (unanimité). 
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En l 'a f fa ire B e n s a i d c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t r o i s i è m e sec t ion ) , 

s i égean t en u n e c h a m b r e c o m p o s é e d e : 

M M . J . - P . COSTA,président , 

L. L O U C A I D E S , 

P . K Û R I S , 

W. F U H R M A N N , 

Sir Nicolas BRATZA, 

M " " H . S . G R È V E , 

M . K. T R A J A , juges, 

et de M " " ' S. DOLLÉ,grefftère de section, 

A p r è s e n avoi r d é l i b é r é e n c h a m b r e d u consei l les 6 j u i n 2000 e t 

16 j a n v i e r 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or ig ine d e l 'affaire se t rouve u n e r e q u ê t e (n" 44599/98) d i r i gée 

c o n t r e le R o y a u m e - U n i d e G r a n d e - B r e t a g n e et d ' I r l a n d e du N o r d et d o n t 

u n r e s s o r t i s s a n t a lgé r i en , M . Abde l K a d e r B e n s a i d («le r e q u é r a n t » ) , ava i t 

saisi la C o u r le 18 n o v e m b r e 1998 en v e r t u d e l ' a r t ic le 34 de la C o n v e n t i o n 

d e s a u v e g a r d e des Dro i t s de l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s (« la 

C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é p a r M M T S. G h e l a n i , d u N o r t h I s l ing ton 

L a w C e n t r e , a ins i q u e p a r M . M . H e n d e r s o n e t M . A. Nicol QC, D o u g h t y 

S t r e e t C h a m b e r s , L o n d r e s . Le g o u v e r n e m e n t b r i t a n n i q u e (« le G o u 

v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t , M . C. W h o m c r s l e y , du min i s 

t è r e des Affaires é t r a n g è r e s et du C o m m o n w e a l t h . 

3 . Le r e q u é r a n t a l l égua i t q u e son expu l s ion e n v i s a g é e du R o y a u m e -

U n i e n A lgé r i e l ' exposa i t à d e s r i s q u e s d e t r a i t e m e n t s i n h u m a i n s e t 

d é g r a d a n t s e t faisait p e s e r u n e m e n a c e s u r son i n t é g r i t é p h y s i q u e et 

m e n t a l e ; il a f f i rmai t auss i ne pas d i spose r de r ecou r s effectif. Il i nvoqua i t 

les a r t i c l es 3 , 8 e t 13 de la C o n v e n t i o n . 

4. La r e q u ê t e a é t é a t t r i b u é e à la t r o i s i è m e sec t ion de la C o u r 

(a r t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . Le p r é s i d e n t de la c h a m b r e puis 

la c h a m b r e on t déc idé d ' a p p l i q u e r l ' a r t ic le 39 du r è g l e m e n t , en i n d i q u a n t 

au G o u v e r n e m e n t qu ' i l é t a i t s o u h a i t a b l e , clans l ' i n t é rê t des p a r t i e s et p o u r 

le bon d é r o u l e m e n t de la p r o c é d u r e , de ne pas e x p u l s e r le r e q u é r a n t en 

Algé r i e t a n t q u e la C o u r n ' a u r a i t pas s t a t u é . 

5. P a r u n e décis ion d u 25 j a n v i e r 2000, la c h a m b r e a d é c l a r é la r e q u ê t e 

r e c e v a b l e 1 . 

1. Note du greffe : la décision de la Cour est disponible au greffe. 
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6. Le r e q u é r a n t e t le G o u v e r n e m e n t on t d é p o s é des obse rva t i ons sur le 

fond (ar t ic le 59 § 1 du r è g l e m e n t ) . La c h a m b r e ayan t déc idé , a p r è s avoir 

consu l t é les p a r t i e s , qu ' e l l e n ' ava i t p a s beso in d ' a u d i e n c e sur le fond 

(a r t i c le 59 § 2 in fine), les p a r t i e s on t é t é inv i tées à s o u m e t t r e d ' a u t r e s 

i n f o r m a t i o n s e t des o b s e r v a t i o n s s u r le fond, ce qu ' e l l e s firent. 

EN F A I T 

I. LES C I R C O N S T A N C E S DE L ' E S P È C E 

7. S c h i z o p h r è n e , le r e q u é r a n t est a t t e i n t d e psychose. Les p r e m i e r s 

s y m p t ô m e s son t , semble- t - i l , a p p a r u s en 1994-1995. L o r s q u e son cas fut 

s ignalé pour la p r e m i è r e fois aux services p sych ia t r iques , le r e q u é r a n t é t a i t 

d a n s un é t a t si g rave q u e l 'on env i sagea de l ' i n t e rne r de force d a n s u n 

é t a b l i s s e m e n t p sych i a t r i que . C e l a ne se révéla toutefois pas nécessa i re ca r 

il réag i t su f f i s ammen t au t r a i t e m e n t et sa m a l a d i e fut c i rconscr i te . A la fin 

de 1997, il fut hospi ta l i sé q u e l q u e s j o u r s à la su i te d ' une r e c h u t e m i n i m e q u e 

son psych ia t re a t t r i b u a pour p a r t i e a u x effets s econda i re s des m é d i c a m e n t s 

qu i ava ien t é t é a d m i n i s t r é s a u p a r a v a n t . O n d o n n a au r e q u é r a n t d e 

l ' o lanzap ine et non p lus de la su lp i r ide p o u r t r a i t e r la psychose . 

La s c h i z o p h r é n i e est u n e m a l a d i e ou g r o u p e de m a l a d i e s qu i t ouche le 

l a n g a g e , l ' a p t i t u d e p rév i s ionne l l e , les é m o t i o n s , les p e r c e p t i o n s et le 

m o u v e m e n t . Les ép i sodes p sycho t iques a igus s ' a c c o m p a g n e n t souven t de 

« s y m p t ô m e s pos i t i f s» ( p a r m i l e sque l s des dé l i r e s , des h a l l u c i n a t i o n s , u n e 

p e n s é e d é s o r g a n i s é e ou f r a g m e n t a i r e et d e s m o u v e m e n t s c a t a t o n i q u e s ) . 

P a r m i les « s y m p t ô m e s n é g a t i f s » , qu i a p p a r a i s s e n t à long t e r m e , on p e u t 

c i t e r le s e n t i m e n t d ' un é m o u s s e m e n t affectif, la difficulté de 

c o m m u n i q u e r avec a u t r u i , l ' absence de m o t i v a t i o n et l ' i ncapac i t é 

d ' e n t r e p r e n d r e ou de m e n e r à b i e n les t â c h e s q u o t i d i e n n e s . 

8. L e r e q u é r a n t a r r iva a u R o y a u m e - U n i en q u a l i t é d e v i s i t eu r le 2 m a i 

1989 et se vit dé l iv re r un p e r m i s de sé jour de six mois , qu i fut p r o r o g é 

j u s q u ' a u 11 févr ier 1992 p a r c e q u e l ' i n t é r e s sé e n t r e p r e n a i t des é t u d e s . 

E n j u i n 1992, u n e d e m a n d e t a rd ive t e n d a n t à u n e nouve l le p r o r o g a t i o n 

fut é c a r t é e e t , en oc tob re 1992, le r e q u é r a n t fut invi té à q u i t t e r le 

R o y a u m e - U n i . 

9. Le 8 avri l 1993, le r e q u é r a n t é p o u s a J . , u n e r e s s o r t i s s a n t e 

b r i t a n n i q u e . Le 5 m a i 1993, il sol l ici ta l ' a u t o r i s a t i o n de d e m e u r e r a u 

R o y a u m e - U n i du fait de son m a r i a g e . L ' a u t o r i s a t i o n lui fut a c c o r d é e 

j u s q u ' a u 29 juin 1994. Le 20 j u i n 1994, il soll ici ta u n p e r m i s de sé jour à 

d u r é e i n d é t e r m i n é e e n q u a l i t é d e conjoint é t r a n g e r . U n refus lui fut 

opposé le 9 j a n v i e r 1995. Le 24 m a r s 1995, le r e q u é r a n t e n t r e p r i t de 

nouvel les d é m a r c h e s e t , le 12 m a i , il o b t i n t u n p e r m i s de sé jour à d u r é e 

i n d é t e r m i n é e en q u a l i t é de conjoint é t r a n g e r . 
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10. Le 10 a o û t 1996, le r e q u é r a n t q u i t t a le R o y a u m e - U n i p o u r se 

r e n d r e en A l g é r i e . Son p e r m i s de sé jour à d u r é e i n d é t e r m i n é e dev in t en 

c o n s é q u e n c e c a d u c . L ' i n t é r e s s é r e t o u r n a au R o y a u m e - U n i le 17 s e p t e m b r e 

1996 et sol l ici ta u n e a u t o r i s a t i o n d ' e n t r é e en t a n t q u e r é s i d e n t d e r e t o u r . 

Le fonc t ionna i r e des services d ' i m m i g r a t i o n , qu i concevai t des d o u t e s 

q u a n t à la p e r s i s t a n c e d u m a r i a g e qu i ava i t valu à l ' i n t é re s sé d ' o b t e n i r 

son p e r m i s de sé jour , a u t o r i s a l ' e n t r é e t e m p o r a i r e en a t t e n d a n t un 

c o m p l é m e n t d ' e n q u ê t e . Le 24 m a r s 1997, les services d ' i m m i g r a t i o n 

d é c i d è r e n t d e re fuse r le p e r m i s d ' e n t r é e au mo t i f q u e le p e r m i s d e sé jour 

à d u r é e i n d é t e r m i n é e ava i t é t é o b t e n u p a r dol , le m a r i a g e c o n s t i t u a n t u n e 

un ion de c o n v e n a n c e . L ' i n t é r e s s é fut avisé de l ' i n t en t ion de le r en v o y e r du 

R o y a u m e - U n i . Il ne pouvai t en a p p e l e r de c e t t e déc is ion q u ' u n e fois qu ' i l 

a u r a i t q u i t t é cet E t a t . Il sol l ici ta le r e p o r t de son renvoi p o u r r a i sons 

m é d i c a l e s . Le m i n i s t r e re fusa de p r e n d r e u n a r r ê t é en ce sens . 

11. Le 7 avril 1997, le r e q u é r a n t d e m a n d a le c o n t r ô l e j u r i d i c t i o n n e l de 

l ' expuls ion env i sagée au m o t i f qu ' e l l e o c c a s i o n n e r a i t u n e r e c h u t e de ses 

t r oub le s m e n t a u x e t c o n s t i t u e r a i t u n t r a i t e m e n t i n h u m a i n et d é g r a d a n t 

p roh ibé p a r l ' a r t ic le 3 d e la C o n v e n t i o n . P a r u n e l e t t r e du 7 m a i 1997, le 

m i n i s t r e i n d i q u a en dé t a i l les moti fs d e sa déc is ion . 

12. Le 8 m a i 1997, la High Court d é b o u t a le r e q u é r a n t de sa d e m a n d e 

de con t rô l e j u r i d i c t i o n n e l . Il r é i t é r a celle-ci d e v a n t la C o u r d ' a p p e l . 

13. Le r e q u é r a n t p r é s e n t a de nouve l les obse rva t i ons a u sujet d e son 

é t a t d e s a n t é ; le m i n i s t r e les e x a m i n a et les r e j e t a p a r des l e t t r e s d e s 16 

et 18 ju i l l e t 1997. 

11. Le 21 juil let 1997, la C o u r d ' appe l surs i t à s t a t u e r p o u r p e r m e t t r e 

au G o u v e r n e m e n t de r e c o n s i d é r e r sa pos i t ion à la l u m i è r e d ' é l é m e n t s 

c o m p l é m e n t a i r e s p r o d u i t s p a r le r e q u é r a n t . Elle e s t i m a q u e le G o u 

v e r n e m e n t s o u h a i t e r a i t p e u t - ê t r e fa i re p r o c é d e r l u i - m ê m e à u n e x a m e n 

méd ica l d e l ' i n t é re s sé . 

15. Six mois p lus t a r d , le G o u v e r n e m e n t i nd iqua q u e te l le n ' é t a i t pas son 

in t en t ion . D ' a p r è s lui, il y ava i t en Algér ie un hôpi ta l qu i ne soignai t « p a s 

s e u l e m e n t les p e r s o n n e s ayan t c o m m i s des in f rac t ions» , et le r e q u é r a n t 

pou r ra i t y ê t r e a d m i s et s'y voir a d m i n i s t r e r les soins q u ' à sa conna i s sance 

l ' in té ressé receva i t . L 'hôp i t a l se t rouvai t à Blida, de 75 à 80 k m de R o u i n a , 

le vil lage d u r e q u é r a n t . P a r u n e l e t t r e du 15 ju i l l e t 1998, les services 

d ' i m m i g r a t i o n i n d i q u è r e n t q u e , d ' a p r è s les r e n s e i g n e m e n t s du m i n i s t è r e 

des Affaires é t r a n g è r e s et d u C o m m o n w e a l t h , se d é p l a c e r de R o u i n a à 

Blida ne p r é s e n t a i t a lors a u c u n d a n g e r pa r t i cu l i e r . P o u r ce qu i é t a i t de 

l ' é ta t de s a n t é du r e q u é r a n t , ils p r éc i s è r en t qu ' i l s ne r e n v e r r a i e n t celui-ci 

q u e si un m é d e c i n cert i f ia i t qu ' i l é t a i t a p t e à voyager e t il se ra i t 

a c c o m p a g n é de p e r s o n n e l de s a n t é p e n d a n t son voyage . C o m m e il p o u r r a i t 

bénéficier en Algér ie de soins et de m é d i c a m e n t s , les services conc lua i en t 

q u e la s i tua t ion d u r e q u é r a n t n ' é t a i t pas excep t ionne l l e ou i m p é r i e u s e a u 

point qu ' i l d û t se voir a cco rde r l ' au to r i sa t ion d ' e n t r e r sur le t e r r i t o i r e . 
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16. Le r e q u é r a n t d e m a n d a à son p s y c h i a t r e un avis q u a n t aux effets 

q u e r i s q u e r a i t d ' avo i r son renvoi en Algé r i e . P a r u n e l e t t r e du 24 m a r s 

1998, le d o c t e u r J o h n s o n d é c l a r a q u e les s y m p t ô m e s p s y c h o t i q u e s d u 

r e q u é r a n t r i s q u e r a i e n t fort de r é a p p a r a î t r e si l ' i n t é re s sé é t a i t r envoyé 

d a n s son pays . L 'ob l iga t ion d ' e n t r e p r e n d r e r é g u l i è r e m e n t un voyage 

difficile d a n s u n e r ég ion en pro ie à des t r o u b l e s a g g r a v e r a i t ce r i sque . Le 

m é d e c i n i n d i q u a q u e l o r sque des ind iv idus a t t e i n t s de t r o u b l e s 

p sycho t iques font u n e r e c h u t e , ils on t d ' h a b i t u d e de g r a n d e s difficultés à 

s ' o r g a n i s e r s u f f i s a m m e n t b ien p o u r d e m a n d e r d e l ' a ide ou p o u r voyager . Il 

fallait d o n c q u e l 'on pû t su ivre u n t r a i t e m e n t su r place et a i s é m e n t . D a n s 

ces cond i t ions , il é t a i t fort i m p r o b a b l e q u e , s'il r e c h u t a i t , le r e q u é r a n t fût 

so igné e f f i cacement . D a n s u n r a p p o r t c o m p l é m e n t a i r e d u 7 ju i l l e t 1998, le 

d o c t e u r J o h n s o n p réc i sa q u ' u n e r e c h u t e s ' a c c o m p a g n e r a i t p r o b a b l e m e n t 

d ' u n e g r a n d e souff rance . D a n s les p h a s e s a iguës de sa m a l a d i e , le 

r e q u é r a n t ne se r e n d a i t p lus c o m p t e qu ' i l é t a i t m a l a d e et il a jou ta i t foi 

a u x dé l i r e s de p e r s é c u t i o n don t il é t a i t la p ro ie et aux in su l t e s qu ' i l 

e n t e n d a i t , y c o m p r i s aux voix qu i lui d i sa i en t de faire du m a l à a u t r u i . Il 

ava i t é t é a u p a r a v a n t assez d é p r i m é et d é s e s p é r é p o u r s o n g e r au su ic ide . 

17. Le r e q u é r a n t recuei l l i t auss i l 'avis de M.Jof fé , d i r e c t e u r adjoint d e 

l ' I n s t i t u t royal des affaires i n t e r n a t i o n a l e s , à p ropos de la s i t u a t i o n e n 

Algé r i e . D a n s u n e l e t t r e du 3 m a r s 1998, M . J o f f é d é c l a r a q u e la r ég ion 

d a n s l aque l l e se t r o u v a i e n t R o u i n a et Bl ida é t a i t un foyer d e v io lences et 

d ' a c t e s t e r r o r i s t e s d e p u i s 1994. 

18. A p r è s p l u s i e u r s r e p o r t s sol l ic i tés p a r le G o u v e r n e m e n t , la C o u r 

d ' appe l e x a m i n a l 'affaire le 17 ju i l l e t 1998. Elle d é b o u t a le r e q u é r a n t . 

D a n s son a r r ê t a u q u e l les d e u x a u t r e s j u g e s sousc r iva i en t , Lord Justice 

H u t c h i s o n évoqua les é l é m e n t s p r o d u i t s p a r le G o u v e r n e m e n t i n d i q u a n t 

les poss ib i l i tés d e t r a i t e m e n t et v e n a n t à l ' appu i d e son op in ion se lon 

l aque l l e il n 'y avai t a u c u n d a n g e r p a r t i c u l i e r à e m p r u n t e r d e j o u r la 

r o u t e p r i nc ipa l e r e l i an t R o u i n a à Blida. Le Lord Justice fit auss i é t a t des 

é l é m e n t s d é p o s é s p a r le r e q u é r a n t q u a n t a u x r i sques de r e c h u t e , a u x 

m o y e n s , insuff isants selon lui , et à la s i t u a t i o n de t r o u b l e s et de v io lences 

qu i f e ra ien t s é r i e u s e m e n t obs tac l e a u x d é p l a c e m e n t s qu ' i l dev ra i t 

e f fec tuer p o u r se voir d i s p e n s e r r é g u l i è r e m e n t un t r a i t e m e n t . Le 

p r é s i d e n t de la C o u r d ' a p p e l conc lu t n é a n m o i n s q u e des q u e s t i o n s de ce 

g e n r e r e l eva i en t de l ' app réc i a t i on du m i n i s t r e : 

«Il n'appartient pas à notre Cour de dire si, au vu de l'ensemble des circonstances, le 
requérant doit être renvoyé en Algérie. Il lui appartient, dans un cas donné, de contrôler 
la décision du ministre à partir de motifs bien connus et les limitations imposées aux 
juridictions sont bien établies. [Le conseil du requérant] soutient bien entendu que les 
faits tels qu'ils ressortent des éléments de preuve produits au nom de son client 
montrent que la décision est déraisonnable au sens Wednesbury et/ou emporte violation 
de l'article 3. Or il faut dire que les lettres du chef du service d'immigration répondent, 
me semble-t-il, très précisément à chacun des arguments avancés pour le compte du 
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requérant. Il ne nous incombe pas de déterminer où se situe la vérité, par exemple, 
entre la position de M. Jof'fé [directeur adjoint de l'Institut royal des affaires 
internationales], d'une part, et le compte rendu sur lequel le ministre fonde son 
opinion, de l'autre, quant à la situation régnant dans la région de Rouina et Blida. 
Pour que la présente demande ait quelque chance d'aboutir, il faudrait établir que la 
décision du ministre à la lumière des informations disponibles était à ce point 
déraisonnable qu'aucun ministre raisonnable n'aurait pu la prendre. En ce qui me 
concerne, je n'aperçois aucune chance qu'une juridiction ait la conviction, si 
l'autorisation était accordée de la saisir, que tel est le cas. D'ailleurs, la lettre du 
15 juillet laisse clairement apparaître que le ministre envisage de prendre des mesures 
tout à fait exceptionnelles pour s'employer à ce que le requérant soit dûment assisté au 
cours de son voyage et à son arrivée ; j'observe enfin que l'on a dit à plusieurs reprises 
que le cas de l'intéressé serait réexaminé par rapport à la situation en Algérie et sans 
aucun doute aussi par rapport à son état de santé actuel avant que les directives en vue 
de son renvoi ne soient mises à exécution. (...) s'il s'agit d'une affaire à laquelle le 
ministre s'est assurément attaché à réfléchir et qui suppose des décisions difficiles, il 
s'est prononcé à partir des informations dont il disposait et en a donné pleinement les 
motifs. Je n'aperçois aucune possibilité que la Cour ait la conviction que sa décision est si 
déraisonnable dans les circonstances qu'aucun ministre sensé n'aurait pu la prendre.» 

19. Des d i rec t ives en vue d u renvoi de l ' i n t é re s sé fu ren t é m i s e s le 

20 n o v e m b r e 1998. 

20. Le vi l lage d 'o r ig ine d u r e q u é r a n t est R o u i n a . Ses p a r e n t s y 

r é s iden t , c o m m e cinq de ses f rères et sa s œ u r . Son p è r e est à la r e t r a i t e 

et vit de sa pens ion . Sa m a i s o n c o m p r e n d d e u x c h a m b r e s . A u c u n m e m b r e 

de la famil le n ' a de v o i t u r e . L ' hôp i t a l le plus p r o c h e en m e s u r e d e 

d i s p e n s e r u n t r a i t e m e n t p s y c h i a t r i q u e est l ' hôp i ta l F r a n t z - F a n o n à Bl ida, 

à 75 ou 80 k m de là. Le G o u v e r n e m e n t a c o m m u n i q u é u n e l e t t r e d u 

28 ju i l l e t 1999 du p ro fes seu r R i d o u h , p sych ia t r e en che f à cet hôp i t a l , 

i n d i q u a n t q u e cet é t a b l i s s e m e n t d i spose de 160 lits d e s t i n é s a u x 

p e r s o n n e s i n t e r n é e s p o u r ac t e s c r imine l s e t 80 l i ts p o u r d e s p a t i e n t s 

i n t e r n é s s u r déc is ion a d m i n i s t r a t i v e . Il a i nd iqué q u e l ' o l anzap ine se 

t rouve en Algé r i e e t q u ' e l l e p e u t ê t r e p r e sc r i t e d a n s les p h a r m a c i e s des 

h ô p i t a u x . Le t r a i t e m e n t m é d i c a l , y c o m p r i s les d r o g u e s , es t d i s p e n s é 

g r a t u i t e m e n t a u x p e r s o n n e s hosp i t a l i s ées . 

2 1 . D a n s u n nouvel avis d a t é d u 20 m a i 1999 qu ' e l l e a d o n n é à 

l ' inv i ta t ion du service d ' i m m i g r a t i o n avec le c o n s e n t e m e n t du r e q u é r a n t , 

le d o c t e u r J o h n s o n a i n d i q u é q u e , l o r squ ' e l l e l 'avait e x a m i n é en févr ier 

1999, l ' i n t é r e s sé p r é s e n t a i t des s ignes de d é g r a d a t i o n , ca r ses 

ha l l uc ina t i ons aud i t ives é t a i e n t d e v e n u e s p lus e n v a h i s s a n t e s ; il ava i t des 

p e n s é e s a u t o d e s t r u c t r i c e s et des voix lui d i sa i en t de se faire d u m a l 

( « s y m p t ô m e s pos i t i f s») , ce qu i l ' e m p ê c h a i t de d o r m i r . La posologie 

d ' o l a n z a p i n e avai t é t é a u g m e n t é e et il y avai t r éag i . Il é p r o u v a i t tou te fo is 

tou jours des difficultés c o n s i d é r a b l e s en ce qu i c o n c e r n a i t la m o t i v a t i o n et 

le r e t r a i t social ( « s y m p t ô m e s n é g a t i f s » ) . Ses t roub le s m e n t a u x 

p r o m e t t a i e n t d ' ê t r e de longue d u r é e . Le m é d e c i n s ' a t t e n d a i t à ce q u e ses 

s y m p t ô m e s positifs p e r d u r e n t , p e r s i s t e n t et m ê m e s ' a g g r a v e n t , b i en 
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q u ' u n e dose i m p o r t a n t e d ' o l a n z a p i n e pû t les c i r consc r i r e . C e s s y m p t ô m e s 

p o u v a i e n t parfois ex ige r u n e a ide d ' u r g e n c e . Le f o n c t i o n n e m e n t social de 

l ' i n t é r e s sé s ' é ta i t s e n s i b l e m e n t d é g r a d é , p r o b a b l e m e n t en ra i son des 

s y m p t ô m e s néga t i f s ; cela pouva i t c o n s t i t u e r u n s é r i eu x h a n d i c a p d a n s les 

a n n é e s à ven i r . L ' é t a t d u p a t i e n t p o u r r a i t c e p e n d a n t ne pas sub i r 

d ' a g g r a v a t i o n et n e pas j u s t i f i e r de t r è s longues pé r iodes d ' ins 

t i t u t i o n n a l i s a t i o n si la m é d i c a t i o n et le s o u t i e n des services psychia

t r i q u e s se p o u r s u i v a i e n t . Il n 'y avai t pas n o n p lus de r i sque t r è s s é r i eu x 

d e su ic ide . Le m é d e c i n p réc i sa tou te fo is q u e son p r o n o s t i c se ra i t p lus 

i n c e r t a i n si le r e q u é r a n t deva i t r e t o u r n e r en Algé r i e . Elle e s t i m a i t 

«fort probable que des événements stressants tels que le renvoi ainsi que 
l'environnement plus tendu dans lequel il risquerait de se retrouver en Algérie 
accentueraient ses symptômes comme cela s'était produit lors de sa dernière visite 
dans ce pays (...) L'anxiété qu'il éprouve lorsqu'il ne va pas bien ainsi que l'abdication 
de sa volonté et l'émoussemenl affectif l'empêchent pratiquement de demander de 
l'aide lorsqu'il ne se sent pas bien (...) S'il devait ne pas être en mesure d'obtenir l'aide 
adéquate dans le cas où il ferait une rechute, je pense que son état risquerait fort de 
s'aggraver sensiblement et l'intéressé serait susceptible d'obéir aux hallucinations lui 
dictant de se faire du mal ou d'en faire à autrui (...) Je pense donc qu'il existe une forte 
probabilité qu'un rapatriement forcé ait un effet néfaste sensible et durable.» 

Le m é d e c i n i n d i q u a auss i q u e si l 'on i n t e r r o m p a i t l ' o l anzap ine p o u r 

d o n n e r de la su lp i r i de , les s y m p t ô m e s néga t i f s r i s q u e r a i e n t de s ' a g g r a v e r 

et la m a î t r i s e des s y m p t ô m e s posi t i fs de r é g r e s s e r . 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. La l é g i s l a t i o n e t l e s r è g l e s s u r l ' i m m i g r a t i o n 

22. Sauf e x c e p t i o n s , u n e p e r s o n n e ne p o s s é d a n t pas la n a t i o n a l i t é 

b r i t a n n i q u e ne p e u t e n t r e r au R o y a u m e - U n i ou y d e m e u r e r q u e si elle e n 

a r e çu l ' a u t o r i s a t i o n . Le p e r m i s d ' e n t r é e p e u t ê t r e acco rdé p o u r u n e 

p é r i o d e d é t e r m i n é e ou i l l imi tée . U n p e r m i s d ' e n t r é e est dé l iv ré p a r les 

services d ' i m m i g r a t i o n , un p e r m i s de sé jour p a r le m i n i s t r e . 

23 . Le m i n i s t r e éd ic té des règ les f ixant les m o d a l i t é s de m i s e en œ u v r e 

de la loi de 1971 su r l ' i m m i g r a t i o n . D ' a p r è s les règ les s u r l ' admis s ion et la 

r é s i d e n c e des conjo in t s , p o u r q u ' u n conjoint é t r a n g e r pu isse bénéf ic ie r 

d ' u n p e r m i s de sé jour à d u r é e i l l imi tée , il faut n o t a m m e n t q u e le 

m a r i a g e p e r s i s t e . 

24. U n e p e r s o n n e se voyant re fuser l ' a u t o r i s a t i o n d ' e n t r é e p e u t , en 

v e r t u de l ' a r t ic le 13 de la loi de 1971 su r l ' i m m i g r a t i o n , en a p p e l e r à u n 

o r g a n e d ' a p p e l , Vadjudicator. Elle n e p e u t tou te fo is e x e r c e r ce dro i t q u ' u n e 

fois q u ' e l l e a q u i t t é le R o y a u m e - U n i . 

25. Les p e r s o n n e s c h e r c h a n t à e n t r e r a u R o y a u m e - U n i en vue d 'y sub i r 

u n t r a i t e m e n t m é d i c a l do ivent d é m o n t r e r q u ' e l l e s p e u v e n t a s s u r e r l eu r 
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subs i s t ance et se loger sans avoir r e c o u r s a u x d e n i e r s pub l ics . Le m i n i s t r e 

conserve le pouvoi r de dé l iv re r u n p e r m i s d ' e n t r é e , qual i f ié 

d'« e x c e p t i o n n e l », qu i ne re lève pas des règ les su r l ' i m m i g r a t i o n . Bien 

qu ' e l l e s ' app l ique aux d e m a n d e u r s d 'as i le , la d i rec t ive i n t i t u l é e « P e r m i s 

e x c e p t i o n n e l » (de ju i l l e t 1998) re f lè te l ' a t t i t u d e a d o p t é e p a r le m i n i s t r e 

d a n s la p r é s e n t e affaire : 

«2.1. Conciliions d'entrée 

Le ELE/R [permis exceptionnel d'entrer ou de séjourner (exceptional leave to enter or 

remain)] doit être délivré aux demandeurs d'asile s'ils relèvent des cas suivants: 

- lorsque les conditions fixées par la Convention des Nations unies de 1951 ne se 
trouvent pas remplies mais que, s'il rentrait dans le pays d'origine, le demandeur 
serait soumis à la torture ou à d'autres traitements cruels, inhumains ou dégradants 
ou si son renvoi entraînerait une rupture injustifiée de la vie familiale. Par exemple (...) 

- s'il existe des pièces médicales crédibles attestant que le renvoi de l'intéressé, 
compte tenu des moyens médicaux dont dispose le pays concerné, amoindrirait ses 
espérances de vie et lui ferait subir des souffrances physiques et mentales aiguës, dans 
l'hypothèse où le Royaume-Uni doit passer pour avoir assumé la responsabilité des soins 
à lui dispenser. En cas de doute, il faut solliciter un second avis auprès d'une source 
digne de foi. (...) 

2.2. Circonstances entraînant le refus 

Nul ne doit se voir refuser un ELE/R s'il y a des raisons solides de croire qu'il serait 
torturé ou soumis à un autre traitement inhumain ou dégradant dans le cas où il 
rentrerait dans son pays d'origine (...)» 

B . Le c o n t r ô l e j u r i d i c t i o n n e l 

26. Les déc is ions p a r l e sque l l e s le m i n i s t r e r e j e t t e une d e m a n d e 

d 'as i le , é m e t u n e o r d o n n a n c e d ' expu l s ion ou o r d o n n e une d é t e n t i o n 

avan t expu l s ion p e u v e n t ê t r e c o n t e s t é e s p a r la voie d ' u n con t rô l e 

ju r id i c t ionne l et a n n u l é e s su r la base des p r inc ipes o r d i n a i r e s d u dro i t 

publ ic ang la i s . 

27. Ces p r inc ipes n ' a u t o r i s e n t pas les t r i b u n a u x à se l ivrer à des 

c o n s t a t a t i o n s de fait d a n s les m a t i è r e s r e l evan t de la c o m p é t e n c e d u 

m i n i s t r e ni à s u b s t i t u e r l eur pouvoi r d ' a p p r é c i a t i o n à celui du m i n i s t r e . 

Les t r i b u n a u x ne p e u v e n t a n n u l e r u n e déc is ion du m i n i s t r e q u e si ce 

d e r n i e r n ' a pas i n t e r p r é t é ou a p p l i q u é le d ro i t ang la i s c o r r e c t e m e n t , s'il a 

laissé de cô té des é l é m e n t s q u e la loi lui imposa i t de p r e n d r e en c o m p t e ou 

si sa décis ion est à ce po in t i r r a t i o n n e l l e e t /ou a r b i t r a i r e q u ' a u c u n 

m i n i s t r e r a i s o n n a b l e n ' a u r a i t pu l ' a d o p t e r (Associated Provincial Picture 

HousesLtdv. Wednesbury Corporation,King's Bench Reports 1948, vol. l , p . 223) . 

28. D a n s la r é c e n t e affaire R. v. Home Secretary, ex parte Turgut (28 j a n v i e r 

2000) , qu i c o n c e r n a i t le refus p a r le m i n i s t r e d ' a c c o r d e r l 'asile à u n j e u n e 
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K u r d e d e T u r q u i e q u i avai t d é s e r t é l ' a r m é e , Lord Justice S imon B r o w n 

s ' e x p r i m a a ins i d a n s l ' a r rê t de la C o u r d ' a p p e l : 

«Je conclus donc que l'obligation de la juridiction interne saisie d'une contestation 
fondée sur le caractère irrationnel de la décision dans une affaire relevant de l'article 3 
est de soumettre la décision du ministre à un examen rigoureux, ce qu'elle doit faire en 
examinant par elle-même les éléments de fait sous-jacents à la décision, afin de 
déterminer s'ils conduisent à une conclusion différente de celle à laquelle le ministre 
est parvenu. Ce n'est que dans ce cas que le recours peut prospérer. 

Il convient de préciser à cet égard qu'il ne s'agit pas là d'un domaine dans lequel la 
Cour d'appel fait preuve d'une déférence particulière envers la conclusion tirée par le 
ministre quant aux faits. Premièrement, le droit fondamental ici invoqué - le droit à ne 
pas être exposé à un risque réel de subir des traitements contraires à l'article 3 - est 
absolu. Ce n'est pas un droit susceptible de dérogation et nécessitant qu'un juste 
équilibre soit ménagé avec quelque besoin social entrant en concurrence avec lui. 
Deuxièmement, la Cour d'appel n'est en l'occurrence guère moins bien placée que le 
ministre lui-même pour évaluer le risque une fois les éléments pertinents produits 
devant elle. Troisièmement, si j'incline à rejeter l'affirmation du requérant selon 
lac|uelle le ministre a délibérément mal présenté les preuves ou ignorait la situation 
réelle, nous devons, me semble-t-il, reconnaître au moins la possibilité qu'il ait (même 
de manière inconsciente) tendu à sous-eslimer les preuves du risque encouru et que, au 
travers du long processus décisionnel, il ait tendu également à appréhender les 
nouveaux éléments produits de façon à pouvoir maintenir son sentiment préexistant, 
là où il aurait fallu réexaminer la situation avec un esprit plus ouvert. Dans des 
circonstances telles que celle-là, ce que l'on a appelé le «pouvoir d'appréciation 
discrétionnaire » — c'est-à-dire le domaine à l'intérieur duquel la Cour d'appel doit s'en 
remettre au jugement du ministre en tant qu'il constitue ta personne investie au 
premier chef du pouvoir de décider du renvoi du requérant (...) - est assurément très 
étroit.» 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 3 D E LA 

C O N V E N T I O N 

29. Le r e q u é r a n t a l l ègue q u e son renvoi e n Algér ie l ' expose ra i t à d e s 

r i sques de t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s c o n t r a i r e s à l ' a r t ic le 3 d e 

la C o n v e n t i o n , a insi l ibellé : 

«Nul ne peut être soumis à la torture ni à des peines ou traitements inhumains ou 

dégradants. » 

A. A r g u m e n t s d e s p a r t i e s 

30. Le r e q u é r a n t s o u t i e n t q u e son renvoi en A lgé r i e , où il ne 

bénéf i c i e ra i t p a s d u s o u t i e n et d e l 'accès à des soins m é d i c a u x c o m m e 

ceux qu ' i l reçoi t a c t u e l l e m e n t a u R o y a u m e - U n i , l ' expose ra i t à un r i sque 

rée l de r e c h u t e de sa m a l a d i e , d o n t des h a l l u c i n a t i o n s et des sugges t i ons 
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d e s t r u c t r i c e s p o u r a u t r u i et l u i - m ê m e . Il s ' appu ie su r des r e n s e i g n e m e n t s 

d ' a p r è s l e sque l s le g r o u p e d 'oppos i t ion G I A est ac t i f d a n s la rég ion où est 

s i tué son vi l lage , ce qui r e n d r a i t les d é p l a c e m e n t s d a n g e r e u x et a j ou t e r a i t 

des t ens ions a lors q u e son é t a t m e n t a l es t dé jà p r é c a i r e . Il c o n t e s t e qu ' i l 

p o u r r a i t c o m p t e r sur l ' o l anzap ine , le m é d i c a m e n t qu ' i l faut p o u r 

m a î t r i s e r ses s y m p t ô m e s , et e s t i m e q u ' e s s a y e r d ' a u t r e s p r o d u i t s p h a r m a 

c e u t i q u e s c o m p r o m e t t r a i t son é t a t de s a n t é . Il ne peu t p r é t e n d r e à a u c u n e 

p r e s t a t i o n d e sécu r i t é sociale p o u r p a y e r les m é d i c a m e n t s qu i lui s e r a i e n t 

p r e sc r i t s et il ne p o u r r a i t c e r t a i n e m e n t p a s se voir dé l iv re r d e l ' o l anzap ine 

en c o n s u l t a t i o n e x t e r n e à l ' hôpi ta l le p lus p r o c h e , l ' hôpi ta l F r a n t z - F a n o n . 

Il p réc ise q u e m ê m e si l ' o l anzap ine est d i spon ib le d a n s cet é t a b l i s s e m e n t , 

celui-ci se t rouve à 75 ou 80 k m de son vi l lage. G o m m e sa famil le ne 

possède p a s de v o i t u r e e t l ' e x h o r t e r a i t à se t o u r n e r ve r s la foi p lu tô t q u e 

vers la m é d e c i n e , il se h e u r t e r a i t à de c o n s i d é r a b l e s p r o b l è m e s de 

m o t i v a t i o n et d ' o r d r e p r a t i q u e p o u r o b t e n i r u n t r a i t e m e n t à l ' hôp i ta l . 

3 1 . Le G o u v e r n e m e n t fait valoir q u e le r e q u é r a n t souffre d ' u n e 

m a l a d i e m e n t a l e don t les effets r i s q u e n t d ' ê t r e d u r a b l e s , q u e l ' i n t é r e s sé 

soit a u R o y a u m e - U n i ou en Algé r i e . Il d é m e n t q u e le v i l lage d u r e q u é r a n t 

soit s i tué d a n s u n e rég ion d 'Algér ie qu i e x p o s e r a i t l ' i n t é re s sé à des r i sques 

t e r r o r i s t e s p a r t i c u l i e r s , et il a la convic t ion q u e le r e q u é r a n t p o u r r a i t se 

r e n d r e de j o u r en sécu r i t é à l ' hôpi ta l de Blida. Il s ' appu ie s u r la l e t t r e 

du p ro fe s seu r R i d o u h , de l 'hôpi ta l F r a n t z - F a n o n , d ' a p r è s l aque l l e la 

p h a r m a c i e de l 'hôpi ta l d i spose de l ' o l anzap ine q u e le r e q u é r a n t p r e n d 

a c t u e l l e m e n t . Le r e q u é r a n t p o u r r a i t bénéf ic ie r de ce m é d i c a m e n t 

g r a t u i t e m e n t , s'il é ta i t hosp i t a l i sé , e t a u r a i t dro i t à se le voir r e m b o u r s e r , 

d a n s le c a d r e d ' u n e c o n s u l t a t i o n e x t e r n e , s'il é t a i t affilié au r é g i m e 

na t i ona l d e s écu r i t é socia le . Q u o i cpi'il en soit , d ' a u t r e s d r o g u e s 

p o u r r a i e n t s u p p l é e r l ' o l anzap ine si celle-ci faisai t dé fau t . D a n s ces 

cond i t ions , le G o u v e r n e m e n t e s t i m e qu ' i l n ' ex i s t e a u c u n e r a i son sol ide 

de c ro i re q u e , s'il é t a i t r envoyé d a n s son pays , le r e q u é r a n t se ra i t exposé 

à u n r i sque rée l d e t r a i t e m e n t s c o n t r a i r e s à l ' a r t ic le 3 d e la C o n v e n t i o n . 

B. A p p r é c i a t i o n d e la C o u r 

32. La C o u r r a p p e l l e t ou t d ' a b o r d q u e les E t a t s c o n t r a c t a n t s on t , en 

v e r t u d ' un p r inc ipe de d ro i t i n t e r n a t i o n a l b ien é t ab l i et s ans p ré jud ice 

des e n g a g e m e n t s d é c o u l a n t p o u r eux de t r a i t é s i n t e r n a t i o n a u x y c o m p r i s 

la C o n v e n t i o n , le d ro i t d e c o n t r ô l e r l ' e n t r é e , le sé jour et l ' é l o i g n e m e n t des 

n o n - n a t i o n a u x . Tou te fo i s , lo rsqu ' i l s e x e r c e n t l eu r droi t d ' e x p u l s e r 

pa re i l l e s p e r s o n n e s , ils do iven t avoir é g a r d à l ' a r t ic le 3 de la C o n v e n t i o n , 

qui consac re l ' une des v a l e u r s f o n d a m e n t a l e s d e t o u t e soc ié té 

d é m o c r a t i q u e . Te l l e est la r a i son p o u r l aque l l e la C o u r a c o n s t a m m e n t 

r é p é t é , d a n s ses p r é c é d e n t s a r r ê t s p o r t a n t sur l ' ex t r ad i t i on , l ' expuls ion 
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ou l ' é l o i g n e m e n t de p e r s o n n e s ve r s des pays t i e r s , q u e l 'a r t ic le 3 p r o h i b e 

e n t e r m e s abso lus la t o r t u r e ou les pe ines ou t r a i t e m e n t s i n h u m a i n s ou 

d é g r a d a n t s , q u e l q u e reprehensible q u ' a i t pu ê t r e la c o n d u i t e de 

l ' i n t é re s sé (voir, p a r e x e m p l e , l ' a r r ê t Ahmed c. Autriche du 17 d é c e m b r e 

1996, Recueil des arrêts et décisions 1996-VI, p . 2206, § 38 , et l ' a r r ê t Chahal 

c. Royaume-Uni du 15 n o v e m b r e 1996, Recueil 1996-V, p . 1853, §§ 73-74) . 

33 . La C o u r re lève q u e le p r inc ipe é n o n c é c i -dessus s ' app l ique a u 

renvoi d u r e q u é r a n t e n v e r t u de la loi d e 1971 su r l ' i m m i g r a t i o n . A n o t e r 

q u e l ' in té ressé se t r ouve p h y s i q u e m e n t a u R o y a u m e - U n i d e p u i s 1989, à de 

b rèves a b s e n c e s p r è s , et qu ' i l bénéf ic ie d a n s cet E t a t d e soins m é d i c a u x et 

d e sou t i en p o u r t r o u b l e s m e n t a u x d e p u i s 1994-1995. 

34. Il est v ra i q u e l 'a r t ic le 3 a é t é p lus c o u r a m m e n t a p p l i q u é p a r la 

C o u r d a n s des affaires où le r i s q u e q u e la p e r s o n n e soit s o u m i s e à l ' un 

q u e l c o n q u e des t r a i t e m e n t s i n t e r d i t s décou la i t d ' a c t e s i n t e n t i o n n e l s des 

a u t o r i t é s p u b l i q u e s d u pays de d e s t i n a t i o n ou de ceux d ' o r g a n i s m e s 

i n d é p e n d a n t s d e l 'E ta t (voir, p a r e x e m p l e , l ' a r r ê t Ahmed, p r é c i t é , p . 2207 , 

§ 44 ) , m a i s , c o m p t e t e n u de l ' i m p o r t a n c e f o n d a m e n t a l e de l 'a r t ic le 3, la 

C o u r s 'est r é se rvé u n e souplesse suf f i sante p o u r t r a i t e r d e l ' app l i ca t ion 

de cet a r t i c le d a n s d ' a u t r e s s i t u a t i o n s suscep t ib l e s de se p r é s e n t e r . Il ne 

lui est d o n c pas i n t e r d i t d ' e x a m i n e r le gr ief d ' u n r e q u é r a n t au t i t r e d e 

l ' a r t ic le 3 lo r sque le r i sque q u e celui-ci sub i sse d a n s le pays de 

d e s t i n a t i o n des t r a i t e m e n t s i n t e r d i t s p rov ien t de f ac t eu r s qu i ne p e u v e n t 

e n g a g e r , d i r e c t e m e n t ou non, la r e s p o n s a b i l i t é des a u t o r i t é s p u b l i q u e s d e 

ce pays ou q u i , p r i s i s o l é m e n t , n ' e n f r e i g n e n t pas p a r e u x - m ê m e s les 

n o r m e s de cet a r t i c l e . R e s t r e i n d r e a insi le c h a m p d ' app l i ca t i on d e 

l ' a r t ic le 3 r e v i e n d r a i t à en a t t é n u e r le c a r a c t è r e abso lu . C e p e n d a n t , d a n s 

ce type de c o n t e x t e , la C o u r doi t s o u m e t t r e à u n e x a m e n r i g o u r e u x t o u t e s 

les c i r c o n s t a n c e s de l 'affaire, n o t a m m e n t la s i t u a t i o n p e r s o n n e l l e d u 

r e q u é r a n t d a n s l 'E ta t qu i expu l se ( a r r ê t D. c. Royaume-Uni d u 2 m a i 1997, 

Recueil 1997-111, p . 792, § 49) . 

35 . La C o u r r e c h e r c h e r a donc s'il ex is te un r i s q u e rée l q u e le renvoi d u 

r e c | u é r a n t soit c o n t r a i r e aux règ les de l ' a r t ic le 3 c o m p t e t e n u de son é t a t 

d e s a n t é à l ' h eu re a c t u e l l e . P o u r cela, la C o u r é v a l u e r a ce r i sque à la 

l u m i è r e des é l é m e n t s don t elle d i spose au m o m e n t où elle e x a m i n e 

l 'affaire, et n o t a m m e n t des i n f o r m a t i o n s les p lus r é c e n t e s su r la s a n t é d u 

r e q u é r a n t ( a r r ê t s p r é c i t é s Ahmed, p . 2207 , § 4 3 , et D. c. Royaume-Uni, 

pp . 792-793, § 50) . 

36. En l ' espèce , le r e q u é r a n t souffre d ' u n e m a l a d i e m e n t a l e de longue 

d u r é e , la s c h i z o p h r é n i e . Il p r e n d a c t u e l l e m e n t un m é d i c a m e n t , 

l ' o l anzap ine , qu i l 'a ide à m a î t r i s e r ses s y m p t ô m e s . S'il r e t o u r n e en 

Algé r i e , il ne p o u r r a plus bénéf ic ie r g r a t u i t e m e n t de ce m é d i c a m e n t e n 

c o n s u l t a t i o n e x t e r n e . Il n ' e s t affilié à a u c u n fonds d ' a s s u r a n c e sociale e t 

n e p e u t p r é t e n d r e à a u c u n r e m b o u r s e m e n t . Il p o u r r a i t pa r c o n t r e 

bénéf ic ie r de ce m é d i c a m e n t s'il é ta i t hosp i t a l i sé ou p o u r r a i t se le 
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p r o c u r e r d a n s le c ad re d ' u n e c o n s u l t a t i o n e x t e r n e m a i s a lors m o y e n n a n t 

p a i e m e n t . D ' a u t r e s m é d i c a m e n t s u t i l i sés d a n s le t r a i t e m e n t de m a l a d i e s 

m e n t a l e s s e r a i e n t auss i p r o b a b l e m e n t d i spon ib les . L ' h ô p i t a l le p lus 

p r o c h e qu i pu i s se a s s u r e r ce t r a i t e m e n t est s i tué à Bl ida , à 75 ou 80 k m 

du vi l lage où vit la famil le de l ' i n t é r e s sé . 

37 . Les diff icultés qu ' i l y a à se p r o c u r e r ce m é d i c a m e n t et les t ens ions 

q u e ne p o u r r a i t m a n q u e r de p r o v o q u e r u n r e t o u r d a n s c e t t e r ég ion 

d 'Algér ie , en p ro ie à la violence et aux ac t e s de t e r r o r i s m e , 

c o m p r o m e t t r a i e n t g r a v e m e n t la s a n t é de l ' i n t é r e s sé , selon lui. U n e 

a g g r a v a t i o n de la m a l a d i e m e n t a l e don t il souffre déjà p o u r r a i t 

p r o v o q u e r u n e r é s u r g e n c e des h a l l u c i n a t i o n s et d e s dé l i r e s p s y c h o t i q u e s 

suscep t ib l e s d ' i n d u i r e des ac t e s d e s t r u c t e u r s p o u r l u i - m ê m e ou a u t r u i , et 

c o n s t i t u e r u n frein à u n m o d e de f o n c t i o n n e m e n t social (pa r e x e m p l e 

r e t r a i t et m a n q u e de m o t i v a t i o n ) . La C o u r e s t i m e q u e les souffrances qu i 

a c c o m p a g n e r a i e n t pa re i l l e r e c h u t e p o u r r a i e n t en p r inc ipe r e l eve r de 

l ' a r t ic le 3. 

38 . La C o u r observe tou te fo is q u e le r e q u é r a n t r i s q u e u n e r e c h u t e 

m ê m e s'il d e m e u r e au R o y a u m e - U n i p u i s q u e sa m a l a d i e est de l ongue 

d u r é e et exige u n suivi c o n s t a n t . Le renvoi du r e q u é r a n t ve r s l 'E ta t de 

d e s t i n a t i o n a u g m e n t e r a i t s a n s d o u t e ce r i s q u e , c o m m e les c h a n g e m e n t s 

qu i s u r v i e n d r a i e n t d a n s le s o u t i e n p e r s o n n e l e t l 'accès au t r a i t e m e n t . Le 

r e q u é r a n t a f f i rme en p a r t i c u l i e r q u e d ' a u t r e s m é d i c a m e n t s s e r a i e n t 

m o i n s à m ê m e d ' a m é l i o r e r son é t a t et qu ' i l ne faut env i sage r q u ' e n 

d e r n i e r r e c o u r s la so lu t ion qu i cons i s t e ra i t à l ' hosp i ta l i se r . Il n ' e n r e s t e 

p a s mo ins q u e le r e q u é r a n t p e u t p r é t e n d r e à un t r a i t e m e n t m é d i c a l en 

Algé r i e . Le fait q u e sa s i t u a t i o n d a n s ce pays se ra i t m o i n s favorable q u e 

celle don t il j o u i t au R o y a u m e - U n i n ' e s t pas d é t e r m i n a n t d u poin t de vue 

d e l ' a r t ic le 3 de la C o n v e n t i o n . 

39. La C o u r cons idè re q u e le r i sque q u e le r e q u é r a n t voie son é t a t se 

d é g r a d e r s'il r e t o u r n e en Algé r i e et qu ' i l ne reçoive pas a lors le sou t i en ou 

les soins a d é q u a t s , re lève d a n s u n e l a rge m e s u r e de la spécu l a t i on . Les 

a r g u m e n t s t e n a n t à l ' a t t i t u d e de la famil le de l ' i n t é r e s sé , m u s u l m a n e 

p r a t i q u a n t e , les diff icultés de se r e n d r e à Bl ida et les effets de ces 

f ac t eu r s su r sa s a n t é sont eux auss i d ' o r d r e spéculat i f . Il ne r e s so r t pas 

des r e n s e i g n e m e n t s fournis p a r les p a r t i e s q u e la s i t u a t i o n r é g n a n t d a n s 

la r ég ion i n t e r d i s e e f fec t ivement de se r e n d r e à l ' hôp i ta l . Le r e q u é r a n t 

n ' e s t pas l u i - m ê m e u n e cible p r o b a b l e d ' a c t e s t e r r o r i s t e s . M ê m e si sa 

fami l le n e d i spose pas de vo i t u r e , cela n ' e x c l u t pas la poss ibi l i té de 

s ' o rgan i s e r a u t r e m e n t . 

40. La C o u r a d m e t q u e l ' é t a t de s a n t é du r e q u é r a n t est g r ave . C o m p t e 

t e n u tou te fo is d u seuil élevé fixé p a r l ' a r t ic le 3, n o t a m m e n t lo r sque 

l 'affaire n ' e n g a g e pas la r e s p o n s a b i l i t é d i r e c t e d e l 'E ta t c o n t r a c t a n t à 

ra i son du to r t c a u s é , la C o u r n ' e s t i m e pas qu ' i l ex is te un r i sque 

s u f f i s a m m e n t rée l p o u r q u e le renvoi du r e q u é r a n t d a n s ces 
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c i r c o n s t a n c e s soit i n c o m p a t i b l e avec les n o r m e s de l 'a r t ic le 3. N e sont pas 

p r é s e n t e s ici les c i r c o n s t a n c e s e x c e p t i o n n e l l e s de l 'affaire D. c. Royaume-

Uni ( p réc i t ée ) où le r e q u é r a n t se t rouva i t en p h a s e t e r m i n a l e d ' u n e 

m a l a d i e i n c u r a b l e , le s ida, et ne pouva i t e s p é r e r bénéf ic ie r de soins 

m é d i c a u x ou d ' u n sou t i en famil ia l s'il é t a i t expu l sé à S a i n t - K i t t s . 

4 1 . L a C o u r conc lu t dès lors q u e la m i s e à e x é c u t i o n de la décis ion d e 

r envoye r le r e q u é r a n t en Algér ie n ' e m p o r t e r a i t p a s v io la t ion de l ' a r t ic le 3 

d e la C o n v e n t i o n . 

IL S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 8 D E LA 

C O N V E N T I O N 

42. Le r e q u é r a n t a l l ègue q u e son expu l s ion m é c o n n a î t r a i t son dro i t au 

r e s p e c t d e sa vie p r ivée tel q u e le g a r a n t i t l ' a r t ic le 8 d e la C o n v e n t i o n . 

43 . L ' a r t i c l e 8 est a insi l ibellé : 

« 1. Toute personne a droit au respect de sa vie privée (...) 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 
pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 
dans une société démocratique, est nécessaire (...) au bien-être économique du pays, à la 
défense de l'ordre et à la prévention des infractions pénales (...)» 

A. A r g u m e n t s d e s p a r t i e s 

44. Su r le t e r r a i n de l ' a r t ic le 8, le r e q u é r a n t af f i rme q u e son renvoi 

a u r a i t u n effet g r a v e m e n t p ré jud ic i ab le sur sa vie pr ivée en ce qu ' i l 

p o r t e r a i t a t t e i n t e à son i n t é g r i t é m o r a l e et p h y s i q u e . Le service n a t i o n a l 

de s a n t é a s s u m e son t r a i t e m e n t d e p u i s 1996 et , en a b s e n c e d e ces soins , la 

g rave m a l a d i e m e n t a l e de l ' i n t é r e s sé , d o n t les s y m p t ô m e s vont au -de l à 

d ' u n e souff rance m e n t a l e h o r r i b l e , r i s q u e r a i t d ' e m p i r e r - en p a r t i c u l i e r , 

il y a u r a i t u n r i s q u e rée l et i m m é d i a t q u e le r e q u é r a n t obéisse a u x 

h a l l u c i n a t i o n s don t il est la p ro ie et qui l ' i nc i t en t à des ac t e s d e s t r u c t e u r s 

d i r igés c o n t r e l u i - m ê m e ou a u t r u i . C e qu i a u r a i t a s s u r é m e n t u n e 

inc idence sur son i n t é g r i t é p sycho log ique . H o r m i s les l iens qu ' i l a n o u é s 

a u cour s des o n z e a n n é e s p a s s é e s au R o y a u m e - U n i , le t r a i t e m e n t d o n t il 

bénéf ic ie a c t u e l l e m e n t est la seu le chose qu i l 'a ide à g a r d e r u n e p r i se 

p r é c a i r e avec la r é a l i t é , ce qu i à son t o u r lui p e r m e t u n c e r t a i n d e g r é de 

f o n c t i o n n e m e n t social . Sans quo i il s e ra i t i n c a p a b l e d ' i n t e r a g i r au sein de 

la soc ié té et d ' é t a b l i r ou de d é v e l o p p e r des r e l a t i ons avec d ' a u t r e s 

p e r s o n n e s . 

45 . Le G o u v e r n e m e n t c o n t e s t e q u e le renvoi du r e q u é r a n t du 

R o y a u m e - U n i , où il se t rouve i r r é g u l i è r e m e n t , d a n s le pays d o n t il es t 

r e s s o r t i s s a n t , où il d i spose ra i t d ' u n t r a i t e m e n t m é d i c a l , t é m o i g n e r a i t 

d ' u n e q u e l c o n q u e m é c o n n a i s s a n c e d u dro i t de l ' i n t é r e s sé a u r e spec t d e sa 
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vie pr ivée . M ê m e s'il y a i n g é r e n c e , elle se j u s t i f i e r a i t au r e g a r d d u second 

p a r a g r a p h e de l 'a r t ic le 8, la po l i t i que de l 'E ta t en m a t i è r e d ' i m m i g r a t i o n 

é t a n t néces sa i r e a u b i e n - ê t r e é c o n o m i q u e du pays , à la dé fense de l ' o rd re 

et à la p r é v e n t i o n des in f rac t ions p é n a l e s . Le G o u v e r n e m e n t m e n t i o n n e 

é g a l e m e n t le fait q u e le r e q u é r a n t soll ici te un t r a i t e m e n t m é d i c a l 

c o n t i n u a u x frais du c o n t r i b u a b l e b r i t a n n i q u e , ce qu i a jou te a u x c h a r g e s 

déjà c o n s i d é r a b l e s du service n a t i o n a l d e s a n t é . Si celui-ci deva i t ê t r e t e n u 

d ' a s s u r e r u n t r a i t e m e n t à une c a t é g o r i e v i r t u e l l e m e n t infinie de 

p e r s o n n e s qu i ne sont pas c i t oyennes de l 'Un ion e u r o p é e n n e , cela a u r a i t 

des effets p r o f o n d é m e n t d é s t a b i l i s a t e u r s . 

B. A p p r é c i a t i o n d e la C o u r 

46. Les ac t e s ou décis ions d o m m a g e a b l e s p o u r l ' i n t é g r i t é phys ique ou 

m o r a l e d ' u n e p e r s o n n e n ' e n t r a î n e n t pas n é c e s s a i r e m e n t u n e a t t e i n t e au 

d ro i t au r e spec t de la vie p r ivée g a r a n t i p a r l ' a r t ic le 8. La j u r i s p r u d e n c e d e 

la C o u r n ' exc lu t toutefo is p a s q u ' u n t r a i t e m e n t qu i ne p r é s e n t e pas la 

g rav i t é d ' u n t r a i t e m e n t r e l e v a n t de l ' a r t ic le 3 pu isse n é a n m o i n s n u i r e à 

l ' i n t ég r i t é p h y s i q u e et m o r a l e au poin t d ' e n f r e i n d r e l ' a r t ic le 8 sous 

l ' aspec t vie p r ivée ( a r r ê t Costello-Roberts c. Royaume-Uni d u 25 m a r s 1993, 

sér ie A n" 247-C, pp . 6 0 - 6 1 , § 36) . 

47 . L ' e x p r e s s i o n de «vie p r i v é e » est l a r g e et ne se p r ê t e p a s à u n e 

déf in i t ion e x h a u s t i v e . L a C o u r a dé jà dit q u e d e s é l é m e n t s tels q u e le 

sexe , le n o m et l ' o r i e n t a t i o n sexue l l e a ins i q u e la vie sexue l l e son t des 

c o m p o s a n t e s i m p o r t a n t e s d u d o m a i n e p e r s o n n e l p r o t é g é p a r l ' a r t ic le 8 

(voir, p a r e x e m p l e , les a r r ê t s Dudgeon c. Royaume-Uni d u 22 oc tob re 1981, 

sér ie A n° 45 , pp . 18-19, § 4 1 , 5 . c. France du 25 m a r s 1992, sér ie A n° 232-C, 

pp . 53-54, § 63,Burghartzc. Suisse du 22 février 1994, sér ie A n" 280-B, p . 28, 

§ 24, et Laskey, Jaggard et Brown c. Royaume-Uni du 19 février 1997, Recueil 

1997-1, p . 131, § 36) . Il faut voir d a n s la s a n t é m e n t a l e auss i u n e p a r t i e 

e s sen t i e l l e de la vie p r ivée r e l e v a n t de l ' i n t ég r i t é m o r a l e . L ' a r t i c l e 8 

p r o t è g e u n dro i t à l ' i den t i t é et à l ' é p a n o u i s s e m e n t p e r s o n n e l et celui de 

n o u e r et d e d é v e l o p p e r d e s r e l a t i o n s avec ses s e m b l a b l e s et le m o n d e 

e x t é r i e u r (voir, p a r e x e m p l e , les a r r ê t s Burghartz, p r é c i t é , avis d e la 

C o m m i s s i o n , p . 37, § 47 , et Friedl c. Autriche du 31 j a n v i e r 1995, sé r ie A 

n° 305-B, avis d e la C o m m i s s i o n , p . 20, § 45) . La s a u v e g a r d e d e la 

s t ab i l i t é m e n t a l e est à cet é g a r d un p r é a l a b l e i n é l u c t a b l e à la j o u i s s a n c e 

effective d u dro i t au r e spec t d e la vie p r ivée . 

48 . P o u r en ven i r à la p r é s e n t e affa i re , la C o u r r a p p e l l e avoir e s t i m é 

plus h a u t q u e le r i sque de p ré jud ice q u ' u n r e t o u r d a n s son pays fera i t 

p e s e r sur la s a n t é d u r e q u é r a n t t i en t à des f ac t eu r s g r a n d e m e n t 

h y p o t h é t i q u e s et qu ' i l n ' e s t pas é tab l i q u e l ' i n t é re s sé s u b i r a i t u n 

t r a i t e m e n t i n h u m a i n et d é g r a d a n t . Il n ' e s t pas d a v a n t a g e é t ab l i en 
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l ' o c c u r r e n c e q u e son i n t é g r i t é m o r a l e s u b i r a i t u n e a t t e i n t e d ' u n d e g r é 

suff isant p o u r r e l eve r de l ' a r t ic le 8 de la C o n v e n t i o n . A s u p p o s e r m ê m e 

q u e l 'on cons idè re q u e le b o u l e v e r s e m e n t q u e r e p r é s e n t e r a i t p o u r le 

r e q u é r a n t son renvoi du R o y a u m e - U n i où il a vécu ces onze d e r n i è r e s 

a n n é e s p o r t e e n soi a t t e i n t e à la vie p r ivée de l ' i n t é r e s sé , c o m p t e t e n u 

d e s r e l a t i o n s e t du sou t i en don t il a bénéf ic ié d a n s ce pays , la C o u r 

e s t i m e q u e pa re i l l e i n g é r e n c e p e u t p a s s e r p o u r sa t i s fa i re a u x ex igences 

d u second p a r a g r a p h e de l ' a r t ic le 8, a u t r e m e n t di t qu ' i l s 'agi t d ' u n e 

m e s u r e « p r é v u e p a r la lo i» , t e n d a n t à la p r o t e c t i o n du b i e n - ê t r e 

é c o n o m i q u e d u pays , à la dé fense de l ' o rd re et à la p r é v e n t i o n d e s 

in f rac t ions p é n a l e s e t « n é c e s s a i r e , d a n s u n e soc ié té d é m o c r a t i q u e » à ces 

b u t s . 

49 . D è s lors , la C o u r conc lu t q u e la mise à e x é c u t i o n de la décis ion de 

r envoye r le r e q u é r a n t en Algé r i e n ' e m p o r t e r a i t pas v io la t ion de l ' a r t ic le 8 

d e la C o n v e n t i o n . 

III. S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 13 D E LA 

C O N V E N T I O N 

50. Le r e q u é r a n t a l l ègue ne d i spose r d ' a u c u n r e c o u r s effectif c o n t r e 

l ' expu l s ion e n v i s a g é e ; il i nvoque l 'a r t ic le 13 de la C o n v e n t i o n , a ins i 

l i be l l é : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles. » 

A. A r g u m e n t s d e s p a r t i e s 

5 1 . Le r e q u é r a n t sou t i en t qu ' i l ne d i spose pas de r e c o u r s effectif lui 

p e r m e t t a n t d e c o n t e s t e r la déc is ion d u m i n i s t r e de le r envoyer en 

A l g é r i e . Selon lui , le c o n t r ô l e j u r i d i c t i o n n e l a u n e p o r t é e l i m i t é e e n ce 

qu ' i l se b o r n e à vér i f ie r le c a r a c t è r e r a i s o n n a b l e et l ' absence d ' a r b i t r a i r e 

m a i s n e peu t e n v i s a g e r la déc is ion au fond. Le r e q u é r a n t se ré fè re a u 

r é c e n t a r r ê t Smith et Gracly c. Royaume-Uni ( n o s 33985 /96 et 33986 /95 , 

C E D H 1999-VI) d a n s l eque l la C o u r a e s t i m é q u e le c o n t r ô l e 

j u r i d i c t i o n n e l n e c o n s t i t u a i t pas u n e voie d e r ecou r s effective c o n t r e 

l ' expu ls ion d ' h o m o s e x u e l s d e l ' a r m é e . Il sou l igne q u e les t r i b u n a u x se 

son t refusés à s t a t u e r s u r les q u e s t i o n s de fait f o n d a m e n t a l e s q u i 

l ' opposa ien t a u m i n i s t r e . C e t t e i n c a p a c i t é à se p r o n o n c e r su r le fond d u 

gr ie f qu ' i l t i re de la C o n v e n t i o n a u r a i t pr ivé la p r o c é d u r e du c a r a c t è r e 

effectif voulu p a r l ' a r t ic le 13. 
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52. Le G o u v e r n e m e n t e s t i m e q u a n t à lui q u e le con t rô le j u r i d i c t i o n n e l 

cons t i t ue u n e voie de r ecou r s effective et il renvoie à de p r é c é d e n t s a r r ê t s en 

ce sens r e n d u s p a r la C o u r d a n s des affaires d ' expu l s ion (voir, pa r e x e m p l e , 

les a r r ê t s Vilvarajah et autres c. Royaume-Uni du 30 oc tobre 1991, sér ie A n° 215, 

etD. c. Royaume-Uni p r éc i t é ) . L e u r j u r i s p r u d e n c e d é m o n t r e r a i t q u e les cours 

et t r i b u n a u x i n t e r n e s e x a m i n e n t de p r è s les é l é m e n t s qu i l eu r sont fournis 

en pare i l cas . Si le G o u v e r n e m e n t a d m e t q u e d a n s le cas du r e q u é r a n t la 

C o u r d ' appe l n ' a pas t r a n c h é les c o n t e s t a t i o n s fac tuel les r e s s o r t a n t des 

é l é m e n t s qu i lui ava ien t é t é c o m m u n i q u é s , elle n ' e n a pas m o i n s e x a m i n é 

m i n u t i e u s e m e n t la décis ion du m i n i s t r e , a re levé q u e celui-ci avai t r é p o n d u 

p r é c i s é m e n t a u x a r g u m e n t s p r é s e n t é s au n o m du r e q u é r a n t et a pr is no t e 

des m e s u r e s excep t ionne l l e s q u e le m i n i s t r e s ' engagea i t à p r e n d r e p o u r q u e 

le r e q u é r a n t bénéf ic iâ t de soins a d é q u a t s p e n d a n t son voyage et à son 

a r r ivée en Algér ie . 

B. A p p r é c i a t i o n d e la C o u r 

5 3 . La C o u r r a p p e l l e q u e l 'a r t ic le 13 g a r a n t i t l ' ex i s t ence en d ro i t 

i n t e r n e d ' u n r e c o u r s p e r m e t t a n t de s'y p réva lo i r des d ro i t s et l i be r t é s de 

la C o n v e n t i o n , te ls qu ' i l s p e u v e n t s'y t r o u v e r consac ré s . C e t t e d i spos i t ion 

a d o n c p o u r c o n s é q u e n c e d ' ex ige r u n r e c o u r s i n t e r n e h a b i l i t a n t à 

c o n n a î t r e d u c o n t e n u d ' u n «g r i e f d é f e n d a b l e » fondé su r la C o n v e n t i o n et 

à offrir le r e d r e s s e m e n t a p p r o p r i é , m ê m e si les E t a t s c o n t r a c t a n t s 

j o u i s s e n t d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n q u a n t à la m a n i è r e d e se 

c o n f o r m e r a u x ob l iga t ions q u e leur fait c e t t e d i spos i t ion . La p o r t é e de 

l 'obl iga t ion d é c o u l a n t d e l ' a r t ic le 13 va r ie en fonct ion de la n a t u r e d u 

g r i e f q u e le r e q u é r a n t fonde sur la C o n v e n t i o n . Tou te fo i s , le r e c o u r s 

exigé p a r l ' a r t ic le 13 doi t ê t r e «effect i f» en p r a t i q u e c o m m e en d ro i t . E n 

pa r t i cu l i e r , son exerc ice ne doi t pas ê t r e e n t r a v é de m a n i è r e injust if iée p a r 

les ac tes ou omiss ions des a u t o r i t é s de l 'E ta t d é f e n d e u r ( a r r ê t s Aksoy 

c. Turquie du 18 d é c e m b r e 1996, Recueil 1996-VI, p . 2286 , § 9 5 ; Aydin 

c. Turquie du 25 s e p t e m b r e 1997, Recueil 1997-VI, pp . 1895-1896, § 1 0 3 ; 

Kaya c. Turquie d u 19 févr ier Ì99H, Recueil 1998-1, p p . 329-330, § 106). 

54. Su r la b a s e des p r e u v e s p r o d u i t e s en l ' e spèce , la C o u r cons idè re 

q u e l ' a l l éga t ion du r e q u é r a n t selon l aque l l e il r i sque de se voir infl iger , 

au m é p r i s d e l ' a r t ic le 3 de la C o n v e n t i o n , des t r a i t e m e n t s i n h u m a i n s e t 

d é g r a d a n t s si on le renvoie en Algér ie est « d é f e n d a b l e » a u x fins de 

l ' a r t ic le 13 ( a r r ê t s Boyle et Rice c. Royaume-Uni d u 27 avri l 1988, sé r ie A 

n° 131, p. 23 , § 52, et Kaya p r é c i t é , p . 330, § 107). Elle a donc e x a m i n é la 

q u e s t i o n d e savoi r si l ' i n t é r e s s é ava i t à sa d i spos i t ion u n r e c o u r s effectif 

p o u r c o n t e s t e r la décis ion d ' expu l s ion qu i le f r appa i t . 

55 . D a n s ses a r r ê t s Vilvarajah et autres p r éc i t é (p . 39, § 123), et Soering 

c. Royaume-Uni d u 7 ju i l l e t 1989 (sér ie A n" 161, pp . 47-48, §§ 121-124), la 
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C o u r a c o n s i d é r é q u ' u n e p r o c é d u r e de c o n t r ô l e j u r i d i c t i o n n e l c o n s t i t u e u n 

r e c o u r s effectif p o u r faire é t a t de griefs fondés su r l ' a r t i c le 3 en m a t i è r e 

d ' expu l s ion et d ' e x t r a d i t i o n . Elle a e s t i m é q u e les j u r i d i c t i o n s ang l a i s e s 

p o u v a i e n t e f fec t ivement c o n t r ô l e r la l éga l i t é des déc i s ions pr i ses p a r 

l ' exécu t i f d a n s l ' exerc ice d ' u n pouvoi r d i s c r é t i o n n a i r e , t a n t p a r r a p p o r t 

a u x règ les de fond q u e p a r r a p p o r t aux règ les de p r o c é d u r e , et qu ' e l l e s 

ava i en t la f acu l t é , le cas é c h é a n t , d ' a n n u l e r les déc is ions . Elle a 

é g a l e m e n t a d m i s q u ' u n e j u r i d i c t i o n se l iv ran t à pa r e i l c o n t r ô l e 

j u r i d i c t i o n n e l a u r a i t c o m p é t e n c e p o u r a n n u l e r u n e déc i s ion d ' e x p u l s e r 

u n indiv idu ve r s u n pays s'il é t a i t é t ab l i q u e l ' i n t é r e s sé y se ra i t exposé à 

u n r i s q u e s é r i eux de subi r des t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s a u 

m o t i f q u e , au vu de l ' e n s e m b l e des c i r c o n s t a n c e s de la c a u s e , la déc i s ion 

n ' a u r a i t j a m a i s é t é p r i se p a r u n m i n i s t r e r a i s o n n a b l e . C e r a i s o n n e m e n t 

a é t é suivi d a n s l ' a r r ê t D. c. Royaume-Uni p r é c i t é a d o p t é p lus r é c e m m e n t 

(pp. 797-798, §§ 70-71) . 

56. Le r e q u é r a n t s o u t i e n t q u e lo r squ ' e l l e s sont sais ies de d e m a n d e s d e 

c o n t r ô l e j u r i d i c t i o n n e l les j u r i d i c t i o n s b r i t a n n i q u e s ne se l ivrent pas d e 

façon i n d é p e n d a n t e à des c o n s t a t a t i o n s de fait sur des q u e s t i o n s 

c o n t r o v e r s é e s . La C o u r c o n s i d è r e p o u r sa p a r t qu ' e l l e s e x a m i n e n t 

s o i g n e u s e m e n t les a l l éga t i ons se lon l e sque l l e s u n e expu l s ion e x p o s e r a i t 

le d e m a n d e u r à u n r i sque de subi r des t r a i t e m e n t s i n h u m a i n s e t 

d é g r a d a n t s . C ' e s t a ins i q u e la C o u r d ' appe l a p r o c é d é d a n s le cas d u 

r e q u é r a n t . La C o u r n ' e s t dès lors pas c o n v a i n c u e q u e la p r o c é d u r e soit 

p r ivée d e son effect ivi té d u fait q u e le c o n t r ô l e s 'effectue à l ' a u n e d e 

c r i t è r e s - i r r a t i o n a l i t é et a r b i t r a i r e - a p p l i q u é s en m a t i è r e de c o n t r ô l e 

j u r i d i c t i o n n e l de décis ions a d m i n i s t r a t i v e s . La s u b s t a n c e du gr ief d u 

r e q u é r a n t a é t é e x a m i n é e p a r la C o u r d ' a p p e l , qu i ava i t le pouvo i r 

d ' a c c o r d e r à l ' i n t é r e s sé ce qu ' i l sol l ic i ta i t . Le fait q u e la C o u r d ' a p p e l 

n ' a i t p a s accuei l l i la d e m a n d e est d é n u é de p e r t i n e n c e , ca r le c a r a c t è r e 

effectif d ' u n r ecou r s a u x fins de l 'a r t ic le 13 ne d é p e n d pas d e la c e r t i t u d e 

d ' u n e issue favorable p o u r le d e m a n d e u r ( a r r ê t Vilvarajah et autres p r é c i t é , 

p . 39, § 1 2 2 ) . 

57. L 'af fa i re Smith et Grady, i nvoquée p a r le r e q u é r a n t , d a n s l aque l l e il 

y ava i t eu v io la t ion de l ' a r t ic le 13 en r a i son de l ' ineffect ivi té du con t rô l e 

j u r i d i c t i o n n e l , ne modif ie pas la conc lus ion de la C o u r . D a n s c e t t e affaire-

là, les j u r i d i c t i o n s i n t e r n e s a v a i e n t à c o n n a î t r e de la po l i t i que g é n é r a l e d u 

m i n i s t è r e de la Dé fense qu i cons i s ta i t à exc lu re les h o m o s e x u e l s d e 

l ' a r m é e ; d a n s ce c o n t e x t e s é c u r i t a i r e , les a u t o r i t é s j o u i s s a i e n t d ' u n g r a n d 

pouvoi r d i s c r é t i o n n a i r e . 

58. Auss i la C o u r conc lu t -e l le q u e le r e q u é r a n t ava i t à sa d i spos i t ion u n 

r e c o u r s effectif p o u r é n o n c e r ses griefs fondés su r les a r t i c l es 3 et 8 de la 

C o n v e n t i o n c o n c e r n a n t le r i s q u e a u q u e l son renvoi en Algé r i e e x p o s e r a i t 

sa s a n t é m e n t a l e . En c o n s é q u e n c e , il n 'y a pas eu v io la t ion de l ' a r t ic le 13. 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit q u e la mise à e x é c u t i o n de la déc is ion d e r en v o y e r le r e q u é r a n t en 

Algér ie n ' e m p o r t e r a i t pas v io la t ion de l 'a r t ic le 3 de la C o n v e n t i o n ; 

2. Dit q u e la mise à e x é c u t i o n de la déc is ion d e r envoye r le r e q u é r a n t en 

Algér ie n ' e m p o r t e r a i t pas v io la t ion de l ' a r t ic le 8 de la C o n v e n t i o n ; 

3. Dit qu ' i l n 'y a p a s eu v io la t ion de l ' a r t ic le 13 de la C o n v e n t i o n . 

Fa i t en ang la i s , puis c o m m u n i q u é p a r écr i t le 6 février 2 0 0 1 , en 

app l i ca t ion de l ' a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. D O E L É J . -P . C O S T A 

Gref f iè re P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t a u x a r t i c l es 45 § 2 d e la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l ' exposé de l 'opinion s é p a r é e d e 

Sir Nicolas B r a t z a , à l aque l l e d é c l a r e n t se ra l l i e r M . C o s t a et M"1 1 G r e v e . 

J . - P . C . 

S . D . 
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O P I N I O N S É P A R É E D E S i r N i c o l a s B R A T Z A , J U G E , 

À L A Q U E L L E D É C L A R E N T S E R A L L I E R M . C O S T A 

E T M n u G R E V E , J U G E S 

(Traduction) 

C'es t avec b ien des h é s i t a t i o n s q u e j ' a i vo té p o u r le c o n s t a t d ' a p r è s 

leque l le renvoi du r e q u é r a n t en Algé r i e n ' e m p o r t e r a i t p a s v io la t ion d e 

l ' a r t ic le 3 de la C o n v e n t i o n . 

C o m m e l ' a r rê t de la C o u r le re lève a j u s t e t i t r e , il ne fait a u c u n d o u t e 

q u e le r e q u é r a n t est a t t e i n t d ' u n e m a l a d i e m e n t a l e vé r i t ab l e et g r a v e . 

L o r s q u e sa psychose fut d i a g n o s t i q u é e p o u r la p r e m i è r e fois, il é t a i t clans 

u n é t a t assez g rave p o u r q u e l 'on env i sageâ t de l ' i n t e r n e r de force d a n s u n 

é t a b l i s s e m e n t p s y c h i a t r i q u e . Il deva i t f i n a l e m e n t r é a g i r s u f f i s a m m e n t à 

u n t r a i t e m e n t p o u r q u e cela dev în t super f lu e t , si ce n ' e s t u n e r e c h u t e 

m i n e u r e en 1997 qu i néces s i t a son a d m i s s i o n à l 'hôpi ta l et des s ignes de 

d é g r a d a t i o n en février 1999, sa m a l a d i e est b i en m a î t r i s é e g r â c e à des 

m é d i c a m e n t s a n t i p s y c h o t i q u e s — en d e r n i e r lieu e t à l ' h e u r e ac tue l l e 

P o l a n z a p i n e . 

Il n ' e n d e m e u r e p a s m o i n s q u e la m a l a d i e m e n t a l e du r e q u é r a n t est 

g r a v e . D ' a p r è s le d o c t e u r J o h n s o n , non s e u l e m e n t elle r i s q u e d ' ê t r e de 

longue d u r é e , m a i s le r e q u é r a n t c o n t i n u e r a p r o b a b l e m e n t à p r é s e n t e r 

des s y m p t ô m e s positifs (dél i res , ha l luc ina t ions et idées a u t o d e s t r u c t r i c e s ) 

qu i p e r s i s t e r o n t et p o u r r a i e n t s ' a g g r a v e r b i en qu ' i l s so ien t c i rconscr i t s p a r 

u n e posologie i m p o r t a n t e d ' o l a n z a p i n e . En o u t r e , d ' a p r è s ce m é d e c i n , le 

n iveau de f o n c t i o n n e m e n t social du r e q u é r a n t s 'est s e n s i b l e m e n t d é g r a d é , 

ce qu i r i sque d e c o n s t i t u e r un s é r i eux h a n d i c a p d a n s les a n n é e s à ven i r . 

Si la p r i se de m é d i c a m e n t s et le sou t i en des services p s y c h i a t r i q u e s 

c o n t i n u e n t , le r e q u é r a n t p o u r r a i t , d ' a p r è s le d o c t e u r J o h n s o n , se m a i n 

t e n i r au m ê m e n iveau et de t r è s l ongues pé r i odes d ' i n s t i t u t i o n n a l i s a t i o n 

ne s e r a i e n t pas néces sa i r e s ; p a r c o n t r e , le p ronos t i c est p lus i n c e r t a i n d a n s 

le cas où l ' i n t é re s sé r e t o u r n e r a i t en A lgé r i e . C e m é d e c i n e s t i m e — et ce la 

n ' a p a s é t é c o n t r e d i t - «for t p r o b a b l e » q u e le s t r e s s c a u s é p a r son renvoi 

en Algé r i e et la s i t u a t i o n d a n s ce pays p r o v o q u e r a i e n t u n e a g g r a v a t i o n des 

s y m p t ô m e s du r e q u é r a n t ; q u e l ' anx i é t é qu ' i l ép rouve lorsqu ' i l ne va p a s 

b ien a ins i q u e l ' abd ica t ion d e sa vo lon té l ' e m p ê c h e r a i e n t de d e m a n d e r de 

l ' a i d e ; e t q u e si, en l ' absence d ' u n e te l le a ide , il c o m m e n ç a i t à r e c h u t e r , 

« s o n é t a t r i s q u e r a i t fort de s ' a g g r a v e r s e n s i b l e m e n t et l ' i n t é re s sé se ra i t 

su scep t ib l e d ' obé i r a u x h a l l u c i n a t i o n s lui d i c t a n t de se faire du m a l ou 

d ' e n faire à a u t r u i » . 

Il n ' e s t pas poss ible de vér i f ier si le t r a i t e m e n t et les m é d i c a m e n t s 

a p p r o p r i é s s e r a i e n t d i spon ib les en Algé r i e . Il ne p r ê t e pas à c o n t r o v e r s e 

q u e le r e q u é r a n t ne p o u r r a i t pas bénéf ic ie r g r a t u i t e m e n t d e l ' o l anzap inc 
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en c o n s u l t a t i o n e x t e r n e et q u e l 'hôpi ta l le plus p r o c h e d o t é des m o y e n s de 

so igne r les m a l a d e s m e n t a u x , où l ' i n t é r e s sé p o u r r a i t ê t r e t r a i t é s'il é t a i t 

hosp i t a l i sé , se t rouve à 75 ou 80 k m d u vi l lage où r é s ide sa fami l le . Les 

p a r t i e s son t en désacco rd su r le po in t d e savoir si les p a t i e n t s en 

c o n s u l t a t i o n e x t e r n e p e u v e n t se p r o c u r e r m o y e n n a n t p a i e m e n t de 

l ' o l anzap ine a u p r è s d e s p h a r m a c i e s des h ô p i t a u x , m a i s le coû t d e ce 

m é d i c a m e n t r i s q u e r a i t en tou t cas d ' ê t r e prohibi t i f . L a q u e s t i o n de savoir 

s'il s e ra i t d a n g e r e u x de se r e n d r e à l ' hôp i t a l F r a n t z - F a n o n à c a u s e d e la 

s i t u a t i o n s é c u r i t a i r e en Algé r i e p r ê t e elle auss i à c o n t r o v e r s e ; c e p e n d a n t , 

m ê m e si ce d é p l a c e m e n t pouva i t ê t r e e n t r e p r i s en s écu r i t é , se r e n d r e 

r é g u l i è r e m e n t à l 'hôpi ta l à u n e d i s t a n c e pa re i l l e p o s e r a i t p r o b a b l e m e n t 

de s é r i eux p r o b l è m e s p r a t i q u e s au r e q u é r a n t . 

D a n s ces cond i t ions , il s 'agi t de savoir - et c 'est la q u e s t i o n clé - s'il est 

d é m o n t r é q u e le r i sque d ' u n e r e c h u t e et le r i sque q u e c e t t e r e c h u t e 

éven tue l l e r e s t e sans t r a i t e m e n t f au te du sou t i en ou des soins a p p r o p r i é s 

sont s u f f i s a m m e n t réels et c e r t a i n s p o u r q u e l 'on pu i s se d i r e q u e le renvoi 

du r e q u é r a n t en Algé r i e e m p o r t e r a i t v io la t ion de l ' a r t ic le 3. Le n iveau de 

r i sque r e q u i s est élevé. D a n s l 'affaire D. c. Royaume-Uni ( a r r ê t d u 2 m a i 

1997, Recueil des arrêts et décisions 1 9 9 7 - I I I ) , la C o u r a di t q u e les 

c i r c o n s t a n c e s de l 'affaire d e v r a i e n t fa i re l 'objet d ' u n « e x a m e n 

r i g o u r e u x » lo r sque le r i s q u e d ' u n t r a i t e m e n t p r o h i b é d a n s le pays de 

d e s t i n a t i o n t i en t à des f a c t e u r s qu i n e p e u v e n t e n g a g e r , d i r e c t e m e n t ou 

non, la r e sponsab i l i t é des a u t o r i t é s p u b l i q u e s de ce pays . La C o u r a 

qual i f ié à j u s t e t i t r e les c i r c o n s t a n c e s de l 'affaire D. c. Royaume-Uni de 

« t r è s e x c e p t i o n n e l l e s » . D a n s ce t t e affaire- là , le r e q u é r a n t se t r ouva i t en 

p h a s e t e r m i n a l e d ' u n e m a l a d i e i n c u r a b l e ; le j o u r de l ' a u d i e n c e , on ava i t 

fait p a r t d ' u n e n e t t e a g g r a v a t i o n de sa s a n t é , d e son t r a n s f e r t à l ' hôp i ta l et 

d e ce q u e son é t a t insp i ra i t des i n q u i é t u d e s ; l ' a r r ê t b r u t a l du t r a i t e m e n t 

et des m é d i c a m e n t s s o p h i s t i q u é s q u e l ' i n t é r e s sé receva i t au R o y a u m e - U n i 

e n t r a î n e r a i t , c o m m e la C o u r l 'a c o n s t a t é , les c o n s é q u e n c e s les p lus g r aves , 

h â t e r a i t sa fin et lui c a u s e r a i t des souff rances phys iques et m o r a l e s 

e x t r ê m e s ca r le t r a i t e m e n t m é d i c a l qu ' i l p o u r r a i t e s p é r e r recevoi r à 

Sa in t -K i t t s ne s a u r a i t c o m b a t t r e les infec t ions qu ' i l r i s q u e r a i t de 

c o n t r a c t e r du fait de l ' absence de l o g e m e n t et de n o u r r i t u r e c o r r e c t e et 

des p r o b l è m e s s a n i t a i r e s d a n s l e sque l s se d é b a t la p o p u l a t i o n de c e t t e î le. 

C o m m e la C o u r le re lève d a n s l ' a r r ê t , la p r é s e n t e affaire ne la isse pas 

a p p a r a î t r e des c i r c o n s t a n c e s e x c e p t i o n n e l l e s c o m m e celles de l 'affaire 

D. c. Royaume-Uni, ca r le r i s q u e q u e s'il é t a i t r envoyé en Algé r i e le 

r e q u é r a n t subisse u n t r a i t e m e n t a t t e i g n a n t le seui l r e q u i s p o u r t o m b e r 

sous le c o u p de l ' a r t ic le 3 est mo ins c e r t a i n et re lève d a v a n t a g e d e la 

s p é c u l a t i o n q u e celui en c a u s e d a n s c e t t e affaire- là . C ' e s t p o u r q u o i , t ou t 

b ien pesé , j e suis p a r v e n u à u n e conc lus ion d i f fé ren te de celle à l aque l l e la 

C o u r a a b o u t i d a n s l 'affaire D. c. Royaume-Uni. N é a n m o i n s , c o m p t e t e n u 

des é l é m e n t s don t la C o u r d i spose , clans c e t t e affaire-ci de p u i s s a n t e s et 
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i m p é r i e u s e s c o n s i d é r a t i o n s d ' h u m a n i t é jus t i f i e ra i en t à m e s yeux q u e les 

a u t o r i t é s n a t i o n a l e s r e c o n s i d è r e n t la déc is ion de r envoye r le r e q u é r a n t en 

Algé r i e . 
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SUMMARY1 

Refusal of access to investigation file in connect ion with detent ion on 
remand 

Article 5 § 4 

Review of lawfulness of detention - Refusal of access to investigation file in connection with 
detention on remand - Detention on remand - Procedural guarantees of review - Adversarial 
proceedings — Equality of arms — Access to investigation file — Relevance of Article 6 to pre-trial 
proceedings - Relevance of guarantees of Article 6 to proceedings for review of lawfulness of 
detention - Obligation to give accused access to information essential for assessment of 
lawfulness a/detention 

* 

In January 1992 a district court issued a warrant for the applicant's arrest on 
suspicion of fraud and corruption. According to the court, there was strong 
suspicion that , in his position as director of a sewage disposal depar tment , the 
applicant had accepted payments from N. and W. to award contracts to their 
engineering company. The court indicated that the facts as given in the arrest 
warrant were based on s ta tements made by N. and W. as well as the 
investigations; no further details were given. The court found that there was a 
risk of collusion on the part of the applicant. He was duly arrested. His counsel 
requested the district court to hold an oral hearing on detention on remand and 
also applied to the public jjrosecutor for leave to consult the investigation file, or at 
least the s ta tements made by N. and W. The public prosecutor refused this request 
on the ground that access to the file would endanger the purpose of the ongoing 
investigations. The public prosecutor subsequently forwarded to the court six 
volumes of a file relating to the applicant's detention. The applicant's request for 
judicial review of the public prosecutor's decision was declared inadmissible by the 
court of appeal. In the meant ime, the district court had ordered the applicant's 
continued detention on remand, stating that strong suspicion against the 
applicant still existed and that there remained a risk of collusion. The applicant 
appealed against that decision and, as a consequence, the execution of the arrest 
warrant was suspended and he was released. Two further requests for access to the 
file were rejected before the apjjlicant's counsel was finally granted access in 
August 1994. The applicant was convicted of corruption in July 1996. 

Held 
Article 5 § 4: A court examining an appeal against detention must provide 
guarantees of a judicial procedure. The proceedings must be adversarial and 

1. This summary by the Registry does not bind the Court. 
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must always ensure "equality of a rms" between the parties, the prosecutor and the 
detainee. Equality of arms is not ensured if counsel is denied access to those 
documents in the investigation file which are essential in order to challenge 
effectively the lawfulness of the detention. These requirements are derived from 
the right to an adversarial trial as laid down in Article 6, which has some 
application to pre-trial proceedings. In view of the dramatic impact of deprivation 
of liberty on the fundamental rights of the person concerned, proceedings 
conducted under Article 5 § 4 should in principle also meet, to the largest extent 
possible under the circumstances of an ongoing investigation, the basic 
requirements of a fair trial, such as the right to an adversarial procedure. While 
national law may satisfy this last requirement in various ways, the chosen method 
should ensure that the other party is aware that observations have been filed and 
has a real opportunity to comment on them. In the present case, the s ta tements of 
N. and W. appeared to have played a key role in the district court 's decision to 
prolong the applicant's detention on remand. However, while the public 
prosecutor and the court were familiar with them, their precise content had not 
been brought to the applicant's or his counsel's knowledge and as a consequence 
they had no opportunity to challenge adequately the findings referred to by the 
public prosecutor and the court. The information provided in the arrest warrant 
was only an account of the facts as construed by the court on the basis of the 
information provided by the public prosecutor's office and it is hardly possible for 
an accused to challenge properly the reliability of such an account without being-
made aware of the evidence on which it is based. An accused must be given 
sufficient opportunity to take cognisance of s ta tements and other pieces of 
evidence underlying them, irrespective of whether he is able to provide any 
indication as to the relevance for his defence of the pieces of evidence to which he 
seeks access. While there is a need for criminal investigations to be conducted 
efficiently, which may imply that part of the information collected during them is 
to be kept secret in order to prevent suspects from tampering with evidence and 
undermining the course of justice, this legitimate goal cannot be pursued at the 
expense of substantial restrictions on the rights of the defence. Therefore, 
information essential for the assessment of the lawfulness of a person's detention 
should be made available in an appropriate manner to the suspect's lawyer. In 
these circumstances, and given the importance the district court gave to the 
s ta tements of N. and W., the procedure before the district court concerning the 
review of the lawfulness of the applicant's detention on remand did not comply 
with the guarantees afforded by Article 5 § 4. 
Conclusion: violation (unanimously). 

Article 41: The Court considered that the finding of a violation constituted in itself 
just satisfaction for any non-pecuniary damage sustained by the applicant. It made 
an award in respect of costs and expenses. 
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I n t h e c a s e o f L i e t z o w v. G e r m a n y , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Firs t Sec t i on ) , s i t t i n g as a 

C h a m b e r c o m p o s e d of: 
M r s E. P A L M , President, 
M r s W . T H O M A S S E N , 

M r L. FERRARI B R A V O , 

M r J . CASADEVALL, 

M r B . Z U P A N C I C , 

M r T . VANJIRV, judges, 
M r H . J U N G , ad hoc judge, 

a n d M r M. O ' B O Y L E , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva t e on 23 J a n u a r y 2 0 0 1 , 
Del ivers t he following j u d g m e n t , wh ich w a s a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t h e C o u r t by t he E u r o p e a n C o m m i s s i o n of 
H u m a n R i g h t s ( " the C o m m i s s i o n " ) on 9 D e c e m b e r 1998. It o r i g i n a t e d in 
an a p p l i c a t i o n (no. 24479/94) a g a i n s t t he F e d e r a l R e p u b l i c of G e r m a n y 
lodged wi th t h e C o m m i s s i o n u n d e r f o r m e r Ar t ic le 25 of t he C o n v e n t i o n 
for t h e P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " the 
C o n v e n t i o n " ) by a G e r m a n n a t i o n a l , M r H u g o L ie tzow (" the a p p l i c a n t " ) , 
on 4 M a r c h 1994. 

2. T h e a p p l i c a n t was r e p r e s e n t e d by M r E. Kempf , a lawyer p r a c t i s i n g 
in F r a n k f u r t a m M a i n ( G e r m a n y ) . T h e G e r m a n G o v e r n m e n t ( " the 
G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t h e i r A g e n t , M r s H . Voe l skow-Th ie s , 
Ministerialdirigentin, F e d e r a l M i n i s t r y o f j u s t i c e . 

3 . T h e case c o n c e r n s t h e a p p l i c a n t ' s c o m p l a i n t t h a t , in t h e p r o c e e d i n g s 
for t h e review of his d e t e n t i o n on r e m a n d , his d e f en ce counse l h a d no 
access to t h e c r i m i n a l files. T h e app l i can t re l ied on Ar t ic le 5 § 4 of t he 
C o n v e n t i o n . 

4. O n 14 J a n u a r y 1999 a p a n e l of t he G r a n d C h a m b e r dec ided , in 
a c c o r d a n c e wi th Ar t ic le 5 § 4 of Pro tocol No . 11 to t h e C o n v e n t i o n t a k e n 
t o g e t h e r wi th R u l e s 100 § 1 a n d 24 § 6 of t h e R u l e s of C o u r t , t h a t t h e case 
shou ld be dea l t w i th by a C h a m b e r c o n s t i t u t e d w i th in o n e of t he Sec t ions 
of t h e C o u r t . S u b s e q u e n t l y t h e P r e s i d e n t of t he C o u r t a s s igned the case to 
t h e Firs t Sec t ion . W i t h i n t h a t Sec t ion , t he C h a m b e r t h a t would cons ide r 
t h e case (Art ic le 27 § 1 of t h e C o n v e n t i o n ) was c o n s t i t u t e d as p rov ided in 
R u l e 26 § 1. M r G. R e s s , t h e j u d g e e l ec t ed in r e s p e c t of G e r m a n y , 
w i t h d r e w from s i t t i n g in t he case (Ru le 28) . T h e G o v e r n m e n t accordingly-
a p p o i n t e d M r H . J u n g to sit as a n ad hoc j u d g e (Art ic le 27 § 2 of t he 
C o n v e n t i o n a n d Ru le 29 § 1). 
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5. T h e a p p l i c a n t a n d t h e G o v e r n m e n t each filed w r i t t e n obse rva t i ons 
on the m e r i t s (Ru le 59 § 1). 

6. O n 12 O c t o b e r 1999 t h e C h a m b e r dec ided , p u r s u a n t to Ru le 59 § 2 
in fine, no t to hold a h e a r i n g in t he case . 

THE FACTS 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

7. T h e a p p l i c a n t is a G e r m a n n a t i o n a l b o r n in 1925 a n d living in 
Schwa lbach . 

8. O n 39 J a n u a r y 1992 the F r a n k f u r t a m M a i n Dis t r ic t C o u r t 
(Amtsgericht) i s sued a w a r r a n t for t h e a p p l i c a n t ' s a r r e s t on susp ic ion of 
f raud (Betrug) a n d c o r r u p t i o n (Bestechlichkeit). 

Accord ing to t he Dis t r ic t C o u r t , t h e r e was a s t r o n g susp ic ion t h a t , 
b e t w e e n 1981 a n d 1989, t h e a p p l i c a n t , in his pos i t ion as d i r e c t o r of t h e 
V o r d e r t a u n u s S e w a g e Disjxtsal D e j i a r t m e n t (Abwasserverband), h a d 
r e g u l a r l y a c c e p t e d p a y m e n t s by t h e o w n e r of a n e n g i n e e r i n g c o m p a n y , 
M r N. , a n d his d e p u t y , M r W., a n d t h a t t h e s e a m o u n t s , i nc r ea sed by a t 
leas t 100%, w e r e s u b s e q u e n t l y inc luded in bills for publ ic c o n s t r u c t i o n 
works f inanced by t h e V o r d e r t a u n u s S e w a g e Disposa l D e p a r t m e n t . 
M o r e o v e r , t he a p p l i c a n t h a d a lso rece ived a Jacuzz i . M r N . a n d M r W . 
w e r e t h e subjec t of s e p a r a t e i nves t iga t ions . T h e r e was a n a g r e e m e n t 
b e t w e e n t h e m a n d t h e a p p l i c a n t to t he effect t h a t t h e ap])l icant e n s u r e d 
t h a t c o n t r a c t s w e r e r e g u l a r l y given to t h e e n g i n e e r i n g c o m p a n y by t h e 
S e w a g e Disposa l D e p a r t m e n t . T h e Dis t r ic t C o u r t a d d e d t h a t t h e a c c o u n t 
of t h e facts g iven in t h e a r r e s t w a r r a n t r e s u l t e d from s t a t e m e n t s m a d e by 
M r N . a n d M r W. as well as f rom t h e i nves t i ga t i ons ; no f u r t h e r de t a i l s 
w e r e g iven abou t t h e i r p rec i se c o n t e n t . 

T h e Dis t r ic t C o u r t f u r t h e r cons ide r ed t h a t t h e r e was a risk of col lus ion 
(Verdunkelungsgefahr) w i th in t he m e a n i n g of Ar t ic le 112 of t he G e r m a n 
C o d e of C r i m i n a l P r o c e d u r e (Strafprozeßordnung), on t he g r o u n d t h a t if 
t h e a p p l i c a n t r e m a i n e d free he m i g h t t ry to c o n t a c t o t h e r a ccompl i ce s o r 
w i t n e s s e s , in p a r t i c u l a r officials of the S e w a g e Disposa l D e p a r t m e n t o r 
e m p l o y e e s of t h e e n g i n e e r i n g c o m p a n y , w i t h a view to c o o r d i n a t i n g t he i r 
s t a t e m e n t s or c h a n g i n g or d e s t r o y i n g w r i t t e n ev idence , t h e r e b y h i n d e r i n g 
t h e e s t a b l i s h m e n t of t he facts. 

9. T h e a p p l i c a n t was a r r e s t e d on 6 F e b r u a r y 1992. 
10. O n 7 F e b r u a r y 1992 M r Kempf , counse l for t h e a p p l i c a n t , 

rec jues ted t he F r a n k f u r t D i s t r i c t C o u r t to hold a n o ra l h e a r i n g on t h e 
a p p l i c a n t ' s d e t e n t i o n on r e m a n d (Hajtpriifung). W i t h r e f e r ence to th is 
r e q u e s t , he a lso app l i ed to t he F r a n k f u r t publ ic p r o s e c u t o r (Staatsanwalt) 
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for leave to consu l t t he i nves t i ga t ion file, or at leas t t he s t a t e m e n t s m a d e 
by M r N. a n d M r W. , s ince t h e a r r e s t w a r r a n t m a d e r e f e r ence to t h e m . 

11. O n t h e s a m e day , t he publ ic p r o s e c u t o r , r e f e r r i n g to Ar t ic le 147 § 2 
of t h e C o d e of C r i m i n a l P r o c e d u r e , re fused counse l ' s r e q u e s t , i nc lud ing 
t h e r e q u e s t to consul t only M r N. ' s a n d M r W. ' s s t a t e m e n t s , on t h e 
g r o u n d t h a t to dec ide o t h e r w i s e would e n d a n g e r t h e p u r p o s e of t he 
o n g o i n g inves t iga t ions , wh ich fo rmed p a r t of very c o m p l e x p r o c e e d i n g s 
c o n c e r n i n g economic offences (Wirtschaftsslrafverfahren), i nc lud ing 
c o r r u p t i o n , a n d involving a la rge n u m b e r of pub l ic officials a n d 
e m p l o y e e s . In add i t i on , t he i nves t i ga t ion a g a i n s t t he a p p l i c a n t could not 
be s e p a r a t e d f rom t h e o t h e r issues w i t h which t h e y w e r e c o n c e r n e d . 

12. In view of t he h e a r i n g to be he ld before t he Dis t r i c t C o u r t (see 
p a r a g r a p h 10 above) , on 10 F e b r u a r y 1992 t h e publ ic p r o s e c u t o r 
fo rwarded to t h a t cour t six v o l u m e s of a specia l file r e l a t i n g to t h e 
a p p l i c a n t ' s d e t e n t i o n , which was c o m p o s e d of copies t a k e n from the 
g e n e r a l i nves t iga t ion file r e l a t i n g to all t h e accused . 

13. In w r i t t e n submis s ions of 12 F e b r u a r y 1992, t h e a p p l i c a n t , t h r o u g h 
his counse l , c o m m e n t e d on t h e c h a r g e s . 

14. O n 17 F e b r u a r y 1992 t h e a p p l i c a n t a sked the F r a n k f u r t C o u r t of 
A p p e a l (Oberlandesgericht) for a judicial review (Antrag auf gerichtliche 
Entscheidungj of t h e publ ic p r o s e c u t o r ' s dec is ion of 7 F e b r u a r y 1992 (see 
p a r a g r a p h 11 above) . 

15. O n 19 F e b r u a r y 1992 t h e a p p l i c a n t , w h e n q u e s t i o n e d by the publ ic 
p r o s e c u t o r , m a i n l y r e f e r r ed to his s u b m i s s i o n s of 12 F e b r u a r y 1992 (see 
p a r a g r a p h 13 above) . 

16. O n 24 F e b r u a r y 1992 t h e F r a n k f u r t D i s t r i c t C o u r t , following the 
a p p l i c a n t ' s r e q u e s t of 7 F e b r u a r y 1992, he ld a h e a r i n g for t he review of 
his d e t e n t i o n on r e m a n d . O n q u e s t i o n i n g , t he a p p l i c a n t clar i f ied s o m e 
s t a t e m e n t s c o n t a i n e d in his s u b m i s s i o n s of 12 F e b r u a r y 1992 r e g a r d i n g 
t h e v e n u e of his m e e t i n g s w i t h M r W . H e f u r t h e r exp l a ined his g e n e r a l 
posi t ion in r e l a t ion to t he Sewage Disposa l D e p a r t m e n t a n d the 
c i r c u m s t a n c e s in which he h a d c o n t a c t e d M r W. shor t ly before his a r r e s t . 

At t he e n d of t h e h e a r i n g , t he Dis t r i c t C o u r t o r d e r e d t he a p p l i c a n t ' s 
c o n t i n u e d d e t e n t i o n on r e m a n d . As r e g a r d s t he s t r o n g suspic ion a g a i n s t 
t h e a p p l i c a n t , t h e cour t conf ined i tself to c o n f i r m i n g in one s e n t e n c e t h a t 
it still ex i s t ed as s t a t e d in t h e a r r e s t w a r r a n t . F u r t h e r m o r e , t h e cou r t 
found t h a t t h e r e r e m a i n e d a r isk of col lus ion, hav ing r e g a r d in p a r t i c u l a r 
to t h e a p p l i c a n t ' s s t a t e m e n t a t t he h e a r i n g t h a t he h a d c o n t a c t e d M r W. 
shor t ly before his own a r r e s t . T h e cou r t t h e r e f o r e c o n s i d e r e d t h a t t he 
a p p l i c a n t h a d a l r e a d y a t t h a t s t a g e a t t e m p t e d to inf luence a n o t h e r 
suspec t a n d to i n d u c e h i m to m a k e a favourab le s t a t e m e n t if q u e s t i o n e d 
by t h e publ ic p r o s e c u t o r ' s office. In t h a t c o n t e x t , p a r t i c u l a r we igh t was to 
be given to t he fact t h a t all of th is h a d o c c u r r e d before t h e app l i can t k n e w 
t h e c o n c r e t e c h a r g e s a g a i n s t h i m , t h e n a t u r e of t h e r e l evan t ev idence or 
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t h e c o n t e n t of t he s t a t e m e n t s m a d e by w i t n e s s e s or o t h e r suspec t s . T h e 
Di s t r i c t C o u r t a lso n o t e d t h a t t h e publ ic p r o s e c u t o r ' s office h a d m a d e 
p r o g r e s s in t he i nves t iga t ions , wh ich m i g h t t h e r e f o r e be c o m p l e t e d soon. 

17. T h e a p p l i c a n t filed f u r t h e r w r i t t e n c o m m e n t s on t he c h a r g e s 
a g a i n s t h im on 5 a n d 13 M a r c h 1992. O n 18 M a r c h 1992 he was a g a i n 
h e a r d by the pol ice in t he p r e s e n c e of his counse l . 

18. O n 27 M a r c h 1992 t h e a p p l i c a n t a p p e a l e d (Beschwerde) a g a i n s t t he 
dec is ion of 24 F e b r u a r y 1992. As a c o n s e q u e n c e , t he F r a n k f u r t D i s t r i c t 
C o u r t dec ided on 3 Apr i l 1992 to s u s p e n d t h e e x e c u t i o n of t he a r r e s t 
w a r r a n t on cond i t i on t h a t t h e a p p l i c a n t did not c h a n g e r e s idence - or 
not i f ied any c h a n g e to t he F r a n k f u r t publ ic p r o s e c u t o r ' s office —, t h a t he 
comjj l ied wi th a n y s u m m o n s in t h e ca se , t h a t h e r e f r a ined from a n y 
c o n v e r s a t i o n a b o u t t h e c r i m i n a l p r o c e e d i n g s wi th officials of t h e 
V o r d e r t a u n u s S e w a g e Disposa l D e p a r t m e n t or w i th t h e e m p l o y e e s of t h e 
e n g i n e e r i n g c o m p a n y c o n c e r n e d a n d t h a t he d e p o s i t e d 200,000 G e r m a n 
m a r k s ( D E M ) as secur i ty . T h e a p p l i c a n t was r e l e a s e d t h e s a m e day. 

19. O n 24 Apr i l 1992 t h e F r a n k f u r t C o u r t of A p p e a l d e c l a r e d t h e 
a p p l i c a n t ' s r e q u e s t for jud ic i a l rev iew of t he publ ic p r o s e c u t o r ' s dec is ion 
of 7 F e b r u a r y 1992 i nadmis s ib l e . 

T h e cou r t first c o n s i d e r e d t h a t t h e i m p u g n e d decis ion was a m e a s u r e 
of j u d i c i a l a d m i n i s t r a t i o n (Justizverwaltungsakt) wh ich cou ld in p r inc ip le 
be t he subjec t of a j ud i c i a l rev iew u n d e r sec t ions 23 et seq. of t h e 
I n t r o d u c t o r y Act to t h e C o u r t s O r g a n i s a t i o n Act (Einjuhrungsgesetz zum 
Gerichtsverfassungsgesetz) • H o w e v e r , t h a t r e m e d y was of a subs id i a ry n a t u r e 
a n d could t h e r e f o r e not be u s e d h e r e , as o t h e r r e m e d i e s w e r e ava i lab le to 
t h e a p p l i c a n t for t he p u r p o s e s of c h a l l e n g i n g t h e lawfulness of t he dec i s ion 
d e n y i n g h i m access to t h e inves t iga t ion file. 

T h e C o u r t of Aj^peal found t h a t it was for t h e t r i a l j u d g e to dec ide 
on the a p p l i c a n t ' s access to t h e file, once t h e publ ic p r o s e c u t o r ' s 
i nves t iga t ions h a d b e e n c o m p l e t e d . T h i s decis ion would t h e n be o p e n to 
a n a p p e a l by t h e app l i c an t . T h i s kind of s u b s e q u e n t j ud i c i a l rev iew 
fulfilled t h e c o n s t i t u t i o n a l r e q u i r e m e n t s r e g a r d i n g j u d i c i a l p r o t e c t i o n , 
a n d t h e t e m p o r a r y a b s e n c e of a r e m e d y unt i l t he p r e l i m i n a r y 
i nves t i ga t i on was over h a d to be a c c e p t e d in t h e i n t e r e s t of t h e efficiency 
of c r i m i n a l j u s t i c e . T h e C o u r t of A p p e a l a d d e d t h a t t h e c o n s t i t u t i o n a l 
r igh t to a cour t r e m e d y e n s u r e s a r igh t to jud ic i a l rev iew wi th in a 
r e a s o n a b l e t i m e , r a t h e r t h a n a n i m m e d i a t e j ud i c i a l review. 

F u r t h e r m o r e , t h e fact t h a t t he a p p l i c a n t was d e t a i n e d on r e m a n d could 
no t be r e g a r d e d as a specia l c i r c u m s t a n c e ca l l ing - as in t he case of a n 
a r b i t r a r y p r o s e c u t i o n - for a j ud i c i a l r e m e d y before t h e e n d of t h e 
p r e l i m i n a r y inves t iga t ion . In t h e C o u r t of A p p e a l ' s view, t h e a p p l i c a n t ' s 
r i g h t s w e r e suff icient ly s e c u r e d by the j ud i c i a l rev iew of his c o n t i n u e d 
d e t e n t i o n on r e m a n d , u n d e r Ar t i c l e s 120 et seq . of t h e C o d e of C r i m i n a l 
P r o c e d u r e . O f c o u r s e , cou r t s r ev iewing a n accused ' s d e t e n t i o n on r e m a n d 
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w e r e p r e v e n t e d in pr inc ip le f rom dec id ing w h e t h e r or not to g r a n t access 
to t h e fde, t h a t b e i n g a m a t t e r w i t h i n t h e sole c o m p e t e n c e of t h e publ ic 
p r o s e c u t o r ' s office. H o w e v e r , t he a b s e n c e of such i m m e d i a t e jud ic i a l 
superv i s ion did no t a m o u n t to a d e n i a l of jud ic i a l p r o t e c t i o n , s ince t h e 
c o m p e t e n t cou r t h a d also to e x a m i n e w h e t h e r t he d e n i a l of access to t h e 
file to a r e m a n d p r i s o n e r was in b r e a c h of j s rocedura l s a f e g u a r d s such as 
t hose laid d o w n in Ar t ic le 5 § 4 of t he C o n v e n t i o n a n d , if so, t o o r d e r his 
r e l e a s e . 

T h e C o u r t of A p p e a l ' s dec i s ion was se rved on the apjDlicant on 6 M a y 
1992. 

20. O n 13 M a y 1992 the a p p l i c a n t , n o t i n g t h a t M r W . h a d d ied in t h e 
m e a n t i m e , app l i ed to t h e publ ic p r o s e c u t o r ' s office for leave to consu l t t he 
s t a t e m e n t s m a d e by h i m in t h e cour se of t h e c r i m i n a l p r o c e e d i n g s . 

2 1 . O n 19 M a y 1992 the publ ic p r o s e c u t o r ' s office re jec ted t h e r e q u e s t 
p u r s u a n t to Ar t ic le 147 § 2 of t he C o d e of C r i m i n a l P r o c e d u r e , on t h e 
g r o u n d t h a t access to t h e file wou ld still e n d a n g e r t h e p u r p o s e of t he 
inves t iga t ions . 

22. O n 3 J u n e 1992 t h e a p p l i c a n t lodged a c o n s t i t u t i o n a l c o m p l a i n t 
(Verfassungsbeschwerde) a g a i n s t t h e dec i s ions of 7 F e b r u a r y a n d 24 Apr i l 
1992. 

23 . O n 27 Apr i l 1993 t h e a p p l i c a n t ' s counse l r e n e w e d his r e q u e s t for 
access to t h e file. T h e pub l i c p r o s e c u t o r , r e f e r r i n g to his p rev ious dec is ion , 
r e j ec t ed t h e r e q u e s t on 3 M a y 1993. 

24. O n 29 O c t o b e r 1993 t h e F e d e r a l C o n s t i t u t i o n a l C o u r t 
(Bundesverfassungsgericht) d e c i d e d not to e n t e r t a i n t he a p p l i c a n t ' s 
c o n s t i t u t i o n a l c o m p l a i n t . T h e decis ion was se rved on 5 N o v e m b e r 1993. 

25 . O n 8 J u l y 1994 t h e F r a n k f u r t D i s t r i c t C o u r t set as ide t h e a r r e s t 
w a r r a n t a g a i n s t t h e a p p l i c a n t . 

26. O n 31 A u g u s t 1994 t h e a p p l i c a n t ' s counse l was g r a n t e d access to 
t h e file. 

27. O n 25 J a n u a r y 1995 t h e a p p l i c a n t ' s counse l r e q u e s t e d t h e publ ic 
p r o s e c u t o r to d i s c o n t i n u e t h e p r o c e e d i n g s a g a i n s t his c l i en t , a r g u i n g t h a t 
t h e r e w e r e insuff icient g r o u n d s for s u s p e c t i n g h i m . In th is c o n n e c t i o n , he 
r e f e r r ed to t he r e su l t of t he i nves t i ga t ions t h u s far a n d d i scussed in de t a i l 
t he s t a t e m e n t s of t he co-accused , i n c l u d i n g t h e i r w o r d i n g a n d l a t e r 
a m e n d m e n t s . 

28. O n 18 D e c e m b e r 1995 the F r a n k f u r t pub l ic p r o s e c u t o r 
d i s c o n t i n u e d the p r o c e e d i n g s in r e spec t of even t s p r io r to F e b r u a r y 1987, 
which had b e c o m e t i m e - b a r r e d , a n d i s sued an i n d i c t m e n t a g a i n s t t h e 
a p p l i c a n t , c h a r g i n g h im wi th two c o u n t s of c o r r u p t i o n . 

29. O n 8 J u l y 1996 t h e F r a n k f u r t Dis t r i c t C o u r t convic ted t h e 
apjDlicant of c o r r u p t i o n on two c o u n t s a n d i m p o s e d on h i m a fine of 
D E M 40,000. T h e a p p l i c a n t lodged an a p p e a l , which he s u b s e q u e n t l y 
w i t h d r e w for p e r s o n a l r e a s o n s . 
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II . R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

30. Ar t i c les 112 e t seq. of t h e C o d e of C r i m i n a l P r o c e d u r e (Straf
prozeßordnung) c o n c e r n t he a r r e s t a n d d e t e n t i o n of a p e r s o n on reasonable-
susp ic ion of h a v i n g c o m m i t t e d a n offence. A c c o r d i n g to Ar t ic le 112, 
a p e r s o n m a y be d e t a i n e d on r e m a n d if t h e r e is a s t r o n g suspic ion t h a t he 
or she has c o m m i t t e d a c r i m i n a l offence a n d if t h e r e is a r e a s o n for a r r e s t , 
such as t h e risk of a b s c o n d i n g or t h e risk of col lus ion. Ar t ic le 116 r e g u l a t e s 
t h e suspens ion of t h e e x e c u t i o n of a n a r r e s t w a r r a n t . 

3 1 . U n d e r Ar t i c l e 117 of t h e C o d e of C r i m i n a l P r o c e d u r e , r e m a n d 
p r i s o n e r s can ask a t any t i m e for j ud i c i a l rev iew of t h e a r r e s t w a r r a n t . A n 
ora l h e a r i n g will be held a t t he r e q u e s t of t he r e m a n d p r i s o n e r , or if t h e 
cou r t so dec ides of i ts own m o t i o n (Art ic le 118 § 1). If t h e a r r e s t w a r r a n t is 
he ld to be valid following t h e h e a r i n g , t he r e m a n d p r i s o n e r is e n t i t l e d to a 
n e w ora l h e a r i n g only if t he d e t e n t i o n has l a s t ed for t h r e e m o n t h s 
a l t o g e t h e r a n d if two m o n t h s have e l apsed s ince t h e las t o ra l h e a r i n g 
(Art ic le 118 § 3) . Ar t i c l e 120 provides t h a t a n a r r e s t w a r r a n t has to be 
q u a s h e d if r e a s o n s jus t i fy ing t h e d e t e n t i o n on r e m a n d no longer pe rs i s t 
or if t he c o n t i n u e d d e t e n t i o n a p p e a r s d i s p r o p o r t i o n a t e . Any p r o l o n g a t i o n 
of d e t e n t i o n on r e m a n d beyond an ini t ia l six m o n t h s is to be d e c i d e d by t h e 
C o u r t of A p p e a l (Art ic les 121-22). 

32. Ar t i c les 137 et seq. of t he C o d e of C r i m i n a l P r o c e d u r e conce rn t h e 
de fence of a p e r s o n c h a r g e d wi th hav ing c o m m i t t e d a c r i m i n a l offence, in 
p a r t i c u l a r t he choice of de fence counse l o r a p p o i n t m e n t of official de fence 
counse l . A c c o r d i n g to Ar t i c l e 147 § 1, de fence counse l is e n t i t l e d to consu l t 
t h e files which have b e e n p r e s e n t e d to t h e t r i a l cou r t , or wh ich would be 
p r e s e n t e d to t h e t r i a l cour t in case of a n i n d i c t m e n t , a n d to inspec t t h e 
exh ib i t s . P a r a g r a p h 2 of th is provis ion al lows for a refusal of access t o 
p a r t or all of t h e files or to t h e exh ib i t s for as long as t h e p r e l i m i n a r y 
inves t iga t ion h a s not been t e r m i n a t e d , if t he p u r p o s e of t h e inves t iga t ion 
would o t h e r w i s e be e n d a n g e r e d . P e n d i n g the t e r m i n a t i o n of t h e 
p r e l i m i n a r y inves t iga t ion , it is for t h e publ ic p r o s e c u t o r ' s office to dec ide 
w h e t h e r to g r a n t access to t h e file or not ; t h e r e a f t e r it is for t he p r e s i d e n t 
of t h e t r i a l cou r t (Art ic le 147 § 5 ) . By a n Act a m e n d i n g t h e C o d e of 
C r i m i n a l P r o c e d u r e (Strafverfahrensänderungsgesetz, Bundesgesetzblatt, 2000, 
vol. I, p . 1253) wi th effect f rom 1 N o v e m b e r 2000, the l a t t e r provis ion has 
b e e n a m e n d e d to t he effect, inter alia, t h a t a n accused w h o is in d e t e n t i o n 
is now en t i t l ed to ask for j u d i c i a l rev iew of t h e decis ion of t he publ ic 
p r o s e c u t o r ' s office d e n y i n g access to t he file. 

33 . Ar t i c les 151 et seq. of t h e C o d e of C r i m i n a l P r o c e d u r e r e g u l a t e t h e 
p r inc ip le s of c r i m i n a l p r o s e c u t i o n a n d the p r e p a r a t i o n of t h e i n d i c t m e n t . 
Ar t ic le 151 provides t h a t a n y t r i a l h a s to b e i n i t i a t e d by a n i n d i c t m e n t . 
A c c o r d i n g to Ar t ic le 152, t h e i n d i c t m e n t is to be p r e f e r r e d by the publ ic 
p r o s e c u t o r ' s office which is, un le s s o t h e r w i s e p rov ided , b o u n d to 
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i nves t iga te any c r i m i n a l offence for which t h e r e exis t sufficient g r o u n d s of 
suspic ion . 

34. P r e l i m i n a r y i nves t i ga t ions a r e to be c o n d u c t e d by t h e public 
p r o s e c u t o r ' s office a c c o r d i n g to Ar t i c les 160 a n d 161 of t h e C o d e of 
C r i m i n a l P r o c e d u r e . O n the basis of t h e s e i nves t iga t ions , t h e publ ic 
p r o s e c u t o r ' s office dec ides u n d e r Ar t ic le 170 w h e t h e r to p re fe r an 
i n d i c t m e n t or to d i s c o n t i n u e t h e p r o c e e d i n g s . 

3 5 . A c c o r d i n g t o Ar t i c l e 103 § 1 of t h e Basic L a w (Grundgesetz), every 
p e r s o n involved in p r o c e e d i n g s before a cou r t is e n t i t l e d to be h e a r d by 
t h a t cour t (Anspruch auf rechtliches Gehör). 

A c c o r d i n g to t h e F e d e r a l C o n s t i t u t i o n a l C o u r t (Bundesverfassungsgericht), 
th is ru le r e q u i r e s a cour t dec is ion to be b a s e d only on those facts 
and ev iden t i a l findings which could be c o m m e n t e d u p o n by t h e p a r t i e s . 
In cases involving a r r e s t a n d d e t e n t i o n on r e m a n d , t h e a r r e s t w a r r a n t 
and all cour t decis ions u p h o l d i n g it m u s t be founded only on those facts 
a n d pieces of ev idence of which t he accused was previous ly a w a r e a n d 
on which he was able to c o m m e n t ( F e d e r a l C o n s t i t u t i o n a l C o u r t , 
dec is ion of 11 J u l y 1994 (Neue juristische Wochenschrift, 1994, p. 3219) , w i th 
f u r t h e r r e f e r e n c e s ) . 

In t he a f o r e m e n t i o n e d dec is ion , t h e F e d e r a l C o n s t i t u t i o n a l C o u r t 
held t h a t , following his a r r e s t , a n accused had to be i n f o r m e d of t he 
c o n t e n t of t h e a r r e s t w a r r a n t a n d p r o m p t l y b r o u g h t before a judge 
who , w h e n q u e s t i o n i n g h i m , h a d to inform h i m of all r e l evan t 
i n c r i m i n a t i n g ev idence as well as of ev idence in his favour. M o r e o v e r , 
in t he cour se of e n s u i n g review p r o c e e d i n g s , t h e accused m u s t be 
h e a r d a n d , to t h e e x t e n t t h a t t he inves t iga t ion will not be p r e j u d i c e d , 
t h e r e l e v a n t r e su l t s of t he inves t iga t ion a t t h a t s t a g e m u s t be given to 
h i m . In s o m e cases , such ora l i n f o r m a t i o n m a y not be sufficient . If t he 
facts a n d t h e ev idence fo rming t he bas is of a decis ion in d e t e n t i o n 
m a t t e r s c a n n o t or can no longer be c o m m u n i c a t e d oral ly, o t h e r 
m e a n s of i n f o r m i n g t h e accused , such as a r igh t to consu l t t h e files 
(Akteneinsicht), a r e to be used . O n t h e o t h e r h a n d , s t a t u t o r y 
l im i t a t i ons on a n accused ' s access to t he files un t i l t h e p r e l i m i n a r y 
inves t iga t ion a r e c o m p l e t e d a r e to be a c c e p t e d if t he efficient c o n d u c t 
of c r i m i n a l i nves t i ga t ions so r e q u i r e s . H o w e v e r , even while those 
inves t iga t ions a r e in p r o g r e s s , a n accused w h o is d e t a i n e d on r e m a n d 
h a s a r igh t of access t o t h e files t h r o u g h his lawyer if a n d to t h e e x t e n t 
t h a t t he i n f o r m a t i o n which they c o n t a i n m i g h t affect his pos i t ion in 
t h e review p r o c e e d i n g s a n d oral i n f o r m a t i o n is not sufficient. If in 
such cases t h e p r o s e c u t i o n refuses access to t h e r e l e v a n t p a r t s of t he 
files p u r s u a n t to Ar t ic le 147 § 2 of t h e C o d e of C r i m i n a l P r o c e d u r e , 
t h e rev iewing cour t c a n n o t base i ts dec i s ion on those facts a n d 
ev idence a n d , if necessa ry , has to set the a r r e s t w a r r a n t as ide 
( F e d e r a l C o n s t i t u t i o n a l C o u r t , op. c i t . ) . 



364 LIETZOW v. GERMANY J U D G M E N T 

PROCEEDINGS BEFORE THE COMMISSION 

36. M r L ie tzow app l i ed t o t h e C o m m i s s i o n on 4 M a r c h 1994. H e 
c o m p l a i n e d u n d e r Ar t ic le 5 § 4 of t h e C o n v e n t i o n t h a t he had b e e n 
d e n i e d access to t h e i nves t i ga t ion file in c o n n e c t i o n wi th t he j ud i c i a l 
rev iew of his d e t e n t i o n on r e m a n d . H e f u r t h e r s u b m i t t e d t h a t , in b r e a c h 
of Ar t ic le 6 § 3 (b) , he h a d not b e e n given sufficient t i m e to p r e p a r e his 
de fence . 

37. O n 10 Apri l 1997 t h e C o m m i s s i o n d e c l a r e d admis s ib l e t h e 
c o m p l a i n t u n d e r Ar t i c l e 5 § 4 a n d t h e r e m a i n d e r of t h e a p p l i c a t i o n 
(no. 24479/94) i n a d m i s s i b l e . In its r e p o r t of 17 S e p t e m b e r 1998 ( f o r m e r 
Ar t ic le 31 of t h e C o n v e n t i o n ) ' , it e x p r e s s e d t h e op in ion , by twen ty - seven 
vo tes to five, t h a t t h e r e had b e e n a v io la t ion of Ar t ic le 5 § 4. 

FINAL SUBMISSIONS T O THE C O U R T 

38. In t he i r w r i t t e n s u b m i s s i o n s , the G o v e r n m e n t r e q u e s t e d t he C o u r t 
to find t h a t t h e F e d e r a l R e p u b l i c of G e r m a n y h a d no t v io la ted i ts 
ob l iga t ions u n d e r t he C o n v e n t i o n . 

39. T h e a p p l i c a n t r e q u e s t e d t h e C o u r t to hold t h a t his r i gh t s u n d e r 
Ar t i c l e 5 § 4 of t h e C o n v e n t i o n had b e e n v io la ted a n d to a w a r d h im 
c o m p e n s a t i o n for n o n - p e c u n i a r y d a m a g e a n d for legal costs a n d e x p e n s e s 
u n d e r Ar t ic le 4 1 . 

THE LAW 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 4 O F T H E C O N V E N T I O N 

40. T h e a p p l i c a n t c o m p l a i n e d abou t t h e p r o c e e d i n g s for t h e review of 
his d e t e n t i o n on r e m a n d . H e re l ied on Ar t ic le 5 § 4 of t h e C o n v e n t i o n , 
wh ich r e a d s as follows: 

"Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness ofhis detention shall be decided speedily by a court 
and his release ordered if the detention is not lawful." 

A. A r g u m e n t s b e f o r e t h e C o u r t 

4 1 . T h e a p p l i c a n t s t a t e d t h a t t h e rev iew p r o c e e d i n g s w e r e not t ru ly 
a d v e r s a r i a l . T h e a r r e s t w a r r a n t i nd i ca t ed t h a t t h e s t r o n g susp ic ion 
a g a i n s t h i m was b a s e d on t h e s t a t e m e n t s m a d e by two o t h e r su spec t s , 

1. Note by the Registry. The report is obtainable from the Registry. 
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M r N . a n d M r W. In his view, t h e s u m m a r y i n f o r m a t i o n which it p rov ided 
on t h e c h a r g e s aga ins t h i m did not offer a sufficient bas is on which t o 
e n s u r e his de fence . W i t h o u t access to t h e file a n d k n o w l e d g e of t h e 
de t a i l s of t h e said s t a t e m e n t s , which t u r n e d out to be decisive p ieces of 
ev idence a g a i n s t h i m , his counse l h a d not b e e n able to p u t t he c red ib i l i ty 
of M r N . a n d M r W. in d o u b t a n d to a r g u e p r o p e r l y t h a t t he susp ic ions of 
f raud a n d c o r r u p t i o n w e r e no t sufficiently e s t ab l i shed a n d his d e t e n t i o n 
was t h e r e f o r e unlawful . No t un t i l J a n u a r y 1995, following in spec t ion of 
t h e r e l evan t files, had his counse l b e e n in a pos i t ion to set out effectively 
his de fence a n d d iscuss t h e s t a t e m e n t s m a d e by M r N . a n d M r W . 

42 . Acco rd ing to t h e G o v e r n m e n t , Ar t ic le 5 § 4 did not provide for a 
g e n e r a l r igh t for a p e r s o n d e t a i n e d on r e m a n d or his counse l to inspec t 
t h e files c o n c e r n i n g the i nves t i ga t ions a g a i n s t h i m . W h a t m a t t e r e d was 
to e n s u r e t h a t t h e p e r s o n c o n c e r n e d was in a pos i t ion to exerc i se 
effectively his r i g h t s a n d th is could be d o n e by dif ferent m e a n s . 

In t he p r e s e n t case , t h e i n f o r m a t i o n s t a t e d in t h e a r r e s t w a r r a n t was 
sufficient to al low the a p p l i c a n t to exerc i se his de fence r igh t s p rope r ly , as 
it c o n t a i n e d de t a i l s a b o u t all r e l evan t facts a n d pieces of ev idence wh ich 
g r o u n d e d t h e suspic ion a g a i n s t h im, a long wi th t h e r e a s o n s jus t i fy ing his 
d e t e n t i o n in t he Dis t r i c t C o u r t ' s op in ion . In add i t i on , at t he h e a r i n g of 
24 F e b r u a r y 1992, the a p p l i c a n t was ora l ly i n f o r m e d of t he r e a s o n why 
t h e D i s t r i c t C o u r t c o n s i d e r e d t h a t t h e r e ex i s t ed a d a n g e r of col lusion: 
shor t ly before his a r r e s t t h e a p p l i c a n t h a d a t t e m p t e d to inf luence 
a n o t h e r suspec t . In t h e G o v e r n m e n t ' s view, t he a p p l i c a n t h a d failed t o 
s t a t e w h a t specific piece of i n f o r m a t i o n he still m i s sed in o r d e r to be ab le 
to exerc i se his de fence r i g h t s a d e q u a t e l y . 

As r e g a r d s t h e d e n i a l of access to t h e inves t iga t ion file, it was to be 
exp l a ined by t h e fact t h a t t h e inves t iga t ions a g a i n s t t h e a p p l i c a n t fo rmed 
p a r t of a c o m p l e x set of p r o c e e d i n g s c o n c e r n i n g m o r e t h a n 160 accused . 
H a v i n g r e g a r d to t h e c o n s p i r a t o r i a l b e h a v i o u r of all t h o s e c o n c e r n e d , a n d 
t h e col lus ion e s t ab l i shed in t he cou r se of t h e i nves t i ga t i ons , t he 
e s t a b l i s h m e n t of t he t r u t h would have b e e n ser ious ly h i n d e r e d if access 
had b e e n g r a n t e d too ear ly . 

4 3 . In s u b s t a n c e , t h e C o m m i s s i o n s h a r e d t h e a p p l i c a n t ' s view. It 
cons ide r ed t h a t , given the i m p o r t a n c e in t h e rev iew p r o c e e d i n g s of t h e 
s t a t e m e n t s by M r N. a n d M r W. , t h e a p p l i c a n t or his counse l shou ld have 
b e e n given a n o p p o r t u n i t y to r ead t h e m in full, in o r d e r to be ab le to 
cha l l enge t h e m proper ly . 

B . T h e C o u r t ' s a s s e s s m e n t 

44. T h e C o u r t reca l l s t h a t a r r e s t e d or d e t a i n e d p e r s o n s a r e e n t i t l e d to 
a review b e a r i n g upon the p r o c e d u r a l a n d s u b s t a n t i v e cond i t ions which 
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a r e e s sen t i a l for t he " lawfulness" , in t he s ense of t he C o n v e n t i o n , of t h e i r 
d e p r i v a t i o n of l iber ty . T h i s m e a n s t h a t t he c o m p e t e n t cour t has to 
e x a m i n e "not only c o m p l i a n c e w i t h t he p r o c e d u r a l r e q u i r e m e n t s set out 
in [domes t i c law] bu t a lso t h e r e a s o n a b l e n e s s of t he susp ic ion g r o u n d i n g 
t h e a r r e s t a n d the l eg i t imacy of t h e p u r p o s e p u r s u e d by t h e a r r e s t a n d the 
e n s u i n g d e t e n t i o n " . 

A cour t e x a m i n i n g an appea l aga ins t d e t e n t i o n m u s t provide g u a r a n t e e s 
of a jud ic ia l p r o c e d u r e . T h e p roceed ings m u s t be adve r sa r i a l a n d m u s t 
always e n s u r e " equa l i t y of a r m s " b e t w e e n t h e pa r t i e s , t he p r o s e c u t o r a n d 
the d e t a i n e d pe r son . Equa l i t y of a r m s is not e n s u r e d if counse l is d e n i e d 
access to those d o c u m e n t s in t he inves t iga t ion file which a r e essen t ia l in 
o r d e r effectively to cha l l enge t he lawfulness of his c l ien t ' s d e t e n t i o n . In 
t h e case of a pe r son whose d e t e n t i o n falls w i th in t he a m b i t of Art ic le 5 § 1 
(c), a h e a r i n g is r e q u i r e d (see , a m o n g o t h e r a u t h o r i t i e s , Lamy v. Belgium, 
j u d g m e n t of 30 M a r c h 1989, Ser ies A no. 151, pp . 16-17, § 29, andNikolova 
'v. Bulgaria [ G C ] , no. 31195/96, § 58, E C H R 1999-11). 

T h e s e r e q u i r e m e n t s a r e de r ived from t h e r igh t to an a d v e r s a r i a l t r ia l as 
laid down in Ar t i c l e 6 of t he C o n v e n t i o n , wh ich m e a n s , in a c r i m i n a l case , 
t h a t b o t h t he p r o s e c u t i o n a n d the de fence m u s t be given t h e o p p o r t u n i t y 
to have knowledge of a n d c o m m e n t on t h e o b s e r v a t i o n s filed a n d the 
ev idence a d d u c e d by the o t h e r pa r ty . Acco rd ing to t he C o u r t ' s case- law, 
it follows from the w o r d i n g of Ar t ic le 6 - a n d p a r t i c u l a r l y from t h e 
a u t o n o m o u s m e a n i n g to be given to t h e no t i on of " c r i m i n a l c h a r g e " -
t h a t th i s provis ion h a s some app l i ca t i on to p r e - t r i a l p r o c e e d i n g s (see 
Imbrioscia v. Switzerland, judgment of 24 N o v e m b e r 1993, Ser ies A no . 275 , 
p. 13, § 36) . It t h u s follows t h a t , in view of t h e d r a m a t i c i m p a c t of 
d e p r i v a t i o n of l ibe r ty on t he f u n d a m e n t a l r i g h t s of t h e p e r s o n c o n c e r n e d , 
p r o c e e d i n g s c o n d u c t e d u n d e r Ar t i c l e 5 § 4 of the C o n v e n t i o n shou ld 
in pr inc ip le a lso m e e t , to the la rges t e x t e n t poss ible u n d e r t he 
c i r c u m s t a n c e s of a n o n g o i n g i nves t i ga t i on , t he bas ic r e q u i r e m e n t s of a 
fair t r i a l , such as t he r ight to a n a d v e r s a r i a l p r o c e d u r e . W h i l e n a t i o n a l 
l aw m a y satisfy th is r e q u i r e m e n t in va r ious ways , w h a t e v e r m e t h o d is 
c h o s e n shou ld e n s u r e t h a t t he o t h e r p a r t y will be a w a r e t h a t o b s e r v a t i o n s 
have b e e n filed a n d will have a rea l o p p o r t u n i t y to c o m m e n t t h e r e o n (see , 
mutatis mutandis,Brandstetter v. Austria, j u d g m e n t of 28 A u g u s t 1991, Ser ies A 
no . 2 1 1 , pp . 27-28, § 67) . 

45 . In t he p r e s e n t case , t h e a r r e s t w a r r a n t se rved on the app l i can t on 
6 F e b r u a r y 1992 c o n t a i n e d a s u m m a r y of t h e facts u n d e r l y i n g t h e c h a r g e s 
a g a i n s t h i m , t h e r e a s o n s jus t i fy ing in t h e Dis t r i c t C o u r t ' s opin ion the 
a p p l i c a n t ' s d e t e n t i o n a n d a shor t r e f e r ence to t h e ev idence re l ied on by 
t h e C o u r t , t h a t is to say t he s t a t e m e n t s of two o t h e r s u s p e c t s in t h e case , 
M r N . a n d M r W., a l o n g wi th t h e r e su l t s of t h e o n g o i n g inves t iga t ions , no 
f u r t h e r de t a i l s b e i n g p rov ided , however , as to t he p rec i se c o n t e n t of t he 
ev idence r e f e r r ed to . 
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O n 7 F e b r u a r y 1992 t h e a p p l i c a n t ' s counse l a sked the Dis t r i c t C o u r t for 
j ud i c i a l rev iew of his c l i en t ' s d e t e n t i o n . H e also r e q u e s t e d t h e publ ic 
p r o s e c u t o r to g r a n t h i m access to t h e case file or , in t h e a l t e r n a t i v e , to 
p rov ide h im at leas t wi th copies of t h e s t a t e m e n t s of M r N. and M r W. , as 
they a p p e a r e d to have b e e n decisive in t he Dis t r ic t C o u r t ' s dec is ion to 
o r d e r t he a p p l i c a n t ' s d e t e n t i o n . R e f e r r i n g to Ar t ic le 147 § 2 of t h e C o d e 
of C r i m i n a l P r o c e d u r e , t he publ ic p r o s e c u t o r r e jec ted th is r e q u e s t on t h e 
g r o u n d t h a t t h e c o n s u l t a t i o n of t he se d o c u m e n t s would e n d a n g e r t h e 
purpose of t h e i nves t i ga t i ons . O n 10 F e b r u a r y 1992 t h e publ ic p r o s e c u t o r 
fo rwarded to t he Dis t r ic t C o u r t six v o l u m e s of a file r e l a t i n g to t h e 
inves t iga t ions aga ins t t he a p p l i c a n t a n d o t h e r accused . 

O n 24 F e b r u a r y 1992 t h e Di s t r i c t C o u r t o r d e r e d t he a p p l i c a n t ' s 
c o n t i n u e d d e t e n t i o n . W h i l e it he ld t h a t the s t r o n g susp ic ion a g a i n s t h im 
pe r s i s t ed , it p rov ided no f u r t h e r de t a i l s abo u t t h e r e l evan t facts a n d 
conf ined i tself to r e f e r r i n g to t h e a r r e s t w a r r a n t . T h e cou r t f u r t h e r he ld 
t h a t , given the a t t e m p t s m a d e by t h e a p p l i c a n t before his a r r e s t to 
inf luence o t h e r su spec t s in t h e case , t h e r e was still a se r ious r isk of 
col lusion if his d e t e n t i o n was d i s c o n t i n u e d . 

46. T h e s t a t e m e n t s of M r N. and M r W. t h u s a p p e a r to have p layed a 
key role in t h e Dis t r ic t C o u r t ' s dec is ion to p r o l o n g t h e a p p l i c a n t ' s 
d e t e n t i o n on r e m a n d . H o w e v e r , whi le t h e publ ic p r o s e c u t o r and the 
F r a n k f u r t D i s t r i c t C o u r t w e r e fami l ia r w i th t h e m , t h e i r p rec i se c o n t e n t 
h a d not a t t h a t s t age b e e n b r o u g h t to t h e a p p l i c a n t ' s or his counse l ' s 
knowledge . As a c o n s e q u e n c e , n e i t h e r of t h e m h a d a n o p p o r t u n i t y t o 
cha l l enge a d e q u a t e l y t h e f indings r e f e r r e d to by t he publ ic p r o s e c u t o r 
and the Dis t r i c t C o u r t , no t ab ly by q u e s t i o n i n g t h e re l iab i l i ty or 
conc lus iveness of t he s t a t e m e n t s m a d e by M r N. a n d M r W., w h o w e r e 
t h e m s e l v e s affected by inves t i ga t ions in t h e a p p l i c a n t ' s ca se . 

It is t r u e t h a t , as t h e G o v e r n m e n t po in t ou t , t h e a r r e s t w a r r a n t gave 
s o m e de ta i l s a b o u t t h e facts g r o u n d i n g the suspic ion aga ins t t he 
app l i c an t . H o w e v e r , t h e i n f o r m a t i o n p rov ided in th is way was only a n 
accoun t of t h e facts as c o n s t r u e d by t h e Dis t r i c t C o u r t on t he basis of all 
t h e i n f o r m a t i o n m a d e ava i l ab le to it by t h e publ ic p r o s e c u t o r ' s office. In 
t h e C o u r t ' s op in ion , it is h a r d l y possible for a n accused to c h a l l e n g e 
p rope r ly t h e re l iabi l i ty of such a n a c c o u n t w i t h o u t b e i n g m a d e a w a r e of 
t h e ev idence on which it is ba sed . T h i s r e q u i r e s t h a t t h e accused be given 
a sufficient o p p o r t u n i t y to t a k e cogn i sance of s t a t e m e n t s a n d o t h e r p ieces 
of ev idence u n d e r l y i n g t h e m , such as t h e r e su l t s of t h e police a n d o t h e r 
i nves t iga t ions , i r r e spec t ive of w h e t h e r t h e a c c u s e d is ab le to p rov ide any 
ind ica t ion as to t h e r e l evance for his de fence of t h e p ieces of ev idence to 
which he seeks to be given access . 

47. T h e C o u r t is a w a r e t h a t t h e publ ic p r o s e c u t o r d e n i e d t h e 
r e q u e s t e d access to t he file d o c u m e n t s on t h e bas is of Ar t ic le 147 § 2 of 
t h e C o d e of C r i m i n a l P r o c e d u r e , a r g u i n g t h a t to act o t h e r w i s e would 
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en t a i l t he risk of c o m p r o m i s i n g t h e success of t h e o n g o i n g inves t iga t ions , 
which w e r e sa id to be very c o m p l e x a n d to involve a l a rge n u m b e r of o t h e r 
s u s p e c t s . Th i s view w a s e n d o r s e d by the F r a n k f u r t C o u r t of A p p e a l in its 
dec is ion of 24 Apr i l 1992 (see p a r a g r a p h 19 above ) . 

T h e C o u r t acknowledges t he need for c r imina l inves t iga t ions to be 
c o n d u c t e d efficiently, which m a y imply t h a t pa r t of t h e i n fo rma t ion 
col lec ted d u r i n g t h e m is to be kep t secre t in o r d e r to p r e v e n t suspec t s from 
t a m p e r i n g wi th evidence a n d u n d e r m i n i n g the cour se of j u s t i c e . Howeve r , 
th i s l e g i t i m a t e goal c a n n o t be p u r s u e d a t t h e e x p e n s e of s u b s t a n t i a l 
r e s t r i c t ions on t h e r i gh t s of t he de fence . T h e r e f o r e , i n fo rma t ion which is 
e s sen t i a l for t he a s s e s s m e n t of t h e lawfulness of a pe r son ' s d e t e n t i o n 
shou ld be m a d e avai lable in an a p p r o p r i a t e m a n n e r to t he suspec t ' s lawyer . 

48 . In t he se c i r c u m s t a n c e s , a n d given t h e i m p o r t a n c e in t he D i s t r i c t 
C o u r t ' s r e a s o n i n g of t h e s t a t e m e n t s m a d e by M r N. a n d M r W., wh ich 
could not be a d e q u a t e l y c h a l l e n g e d by t h e a p p l i c a n t as t h e y h a d no t b e e n 
c o m m u n i c a t e d to h i m , the p r o c e d u r e before t h e F r a n k f u r t Dis t r i c t C o u r t , 
wh ich rev iewed t h e lawfulness of t h e a p p l i c a n t ' s d e t e n t i o n on r e m a n d , d id 
not comply w i t h t h e g u a r a n t e e s afforded by Ar t ic le 5 § 4 of t h e 
C o n v e n t i o n . T h i s provis ion has t h e r e f o r e b e e n v io la ted . 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

49. U n d e r Ar t ic le 41 of t h e C o n v e n t i o n , 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. Non-pecuniary damage 

50. T h e a p p l i c a n t c l a i m e d a s u m of no t less t h a n 5,000 G e r m a n m a r k s 
( D E M ) for n o n - p e c u n i a r y d a m a g e . H e s t r e s s e d t h a t owing to t he den ia l of 
access to t he i nves t i ga t ion file, he was to ta l ly u n a b l e to aver t his d e t e n t i o n 
on r e m a n d , which l a s t e d for as long as a l m o s t two m o n t h s , from 6 F e b r u a r y 
un t i l 3 Apr i l 1992, a n d a p p e a r e d t o have b e e n d i s p r o p o r t i o n a t e given t h a t 
t h e D i s t r i c t C o u r t s e n t e n c e d h i m only to a fine. As he was a l r e a d y 66 y ea r s 
old a n d in bad h e a l t h a t t h a t t i m e , he even c a m e to feel faint d u r i n g a 
t r a n s f e r b e t w e e n p laces of d e t e n t i o n . 

5 1 . T h e G o v e r n m e n t did not c o m m e n t on th i s i ssue . 
52. T h e C o u r t cons ide r s t h a t it is imposs ib le to d e t e r m i n e w h e t h e r or 

not t h e a p p l i c a n t ' s a r r e s t w a r r a n t would have b e e n set as ide by t h e 
F r a n k f u r t Dis t r ic t C o u r t if t h e r e h a d b e e n no v io la t ion of Ar t ic le 5 § 4 of 
t h e C o n v e n t i o n . As to t he a l leged f r u s t r a t i o n suffered by t h e a p p l i c a n t on 
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a c c o u n t of t h e a b s e n c e of a d e q u a t e p r o c e d u r a l g u a r a n t e e s d u r i n g his 
d e t e n t i o n , t h e C o u r t f inds t h a t in t h e p a r t i c u l a r c i r c u m s t a n c e s of t he 
case t h e f inding of a v io la t ion is sufficient (see Nikolova, c i ted above , § 76). 

B. C o s t s a n d e x p e n s e s 

53 . In a d d i t i o n , t he a p p l i c a n t c l a i m e d D E M 968.87 in re spec t of t he 
costs a n d e x p e n s e s r e l a t i n g to his legal r e p r e s e n t a t i o n before t he 
d o m e s t i c c o u r t s . H e also c l a i m e d r e i m b u r s e m e n t of t h e costs of his 
r e p r e s e n t a t i o n before t h e C o n v e n t i o n o r g a n s , bu t p rov ided no de t a i l s as 
to t h e i r a m o u n t . 

54. T h e G o v e r n m e n t d id not c o m m e n t on this i ssue . 
55 . As r e g a r d s t h e cos ts a n d e x p e n s e s i n c u r r e d by t h e a p p l i c a n t in 

r e spec t of his legal r e p r e s e n t a t i o n , t h e C o u r t , m a k i n g a n a s s e s s m e n t on 
a n e q u i t a b l e bas i s , a w a r d s t h e app l i can t D E M 2,000, t o g e t h e r wi th any 
v a l u e - a d d e d t a x t h a t m a y be c h a r g e a b l e . 

C. D e f a u l t i n t e r e s t 

56. A c c o r d i n g to t he i n f o r m a t i o n ava i lab le to t h e C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t app l i cab le in G e r m a n y a t t he d a t e of a d o p t i o n of t h e 
p r e s e n t j u d g m e n t is 8.42% p e r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a v iola t ion of Ar t ic le 5 § 4 of t h e C o n v e n t i o n ; 

2. Holds t h a t t h e f inding of a v io la t ion c o n s t i t u t e s in i tself sufficient j u s t 
sa t i s fac t ion for t he n o n - p e c u n i a r y d a m a g e s u s t a i n e d by t he a p p l i c a n t ; 

(a) t h a t t h e r e s p o n d e n t S t a t e is to pay t h e a p p l i c a n t , w i th in t h r e e 
m o n t h s , D E M 2,000 ( two t h o u s a n d G e r m a n m a r k s ) for cos ts a n d 
e x p e n s e s , t o g e t h e r wi th any v a l u e - a d d e d t ax t h a t m a y be c h a r g e a b l e ; 
(b) t h a t s imp le i n t e r e s t a t a n a n n u a l r a t e of 8.42% shall be payab le 
f rom t h e exp i ry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

4. Dismisses t h e r e m a i n d e r of t h e a p p l i c a n t ' s c l a ims for j u s t sa t i s fac t ion . 

D o n e in Eng l i sh , a n d not i f ied in w r i t i n g on 13 F e b r u a r y 2 0 0 1 , p u r s u a n t 
to R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

3. Holds 

M i c h a e l O ' B O Y L E 

R e g i s t r a r 
E l i s a b e t h P A L M 

P r e s i d e n t 
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SOMMAIRE 1 

Refus de donner accès à un dossier d'instruction se rapportant à une 
détent ion provisoire 

Article 5 § 4 

Contrôle de la légalité d'une détention - Refus de donner accès à un dossier d'instruction se 

rapportant à une détention provisoire - Détention provisoire - Garanties procédurales du 

contrôle - Procédure contradictoire - Egalité des armes - Accès à un dossier d'instruction -

Applicabilité de l'article 6 aux phases antérieures au procès - Applicabilité des garanties de 

l'article 6 à une procédure de contrôle de la légalité d'une détention - Obligation de mettre à 

disposition du prévenu des informations essentielles pour l'appréciation de la légalité de sa 

détention 

* 

En janvier 1992, un tribunal de district émit un mandat d 'arrêt à l 'encontre du 
requérant pour escroquerie et corruption. Selon le tribunal, le requérant était 
fortement soupçonné d'avoir perçu, alors qu'il dirigeait un service des eaux, des 
sommes d'argent de MM. N. et W. en échange de contrats accordés par son 
service à leur entreprise du bâtiment. Le tribunal indiqua, sans autre précision, 
que le compte rendu des faits figurant dans le mandat d 'arrêt était tiré des 
dépositions de MM. N. et W., ainsi que des résultats de l 'enquête. Le tribunal 
estima que le requérant risquait de détruire des preuves, et l 'intéressé fut 
dûment arrêté . Son avocat demanda au tribunal de district de tenir une audience 
sur la détention provisoire de son client, et sollicita également du procureur 
l 'autorisation de consulter le dossier d'instruction, ou du moins les dépositions de 
MM. N. et W. Le procureur rejeta la demande au motif qu 'une telle autorisation 
compromettrai t l'objectif des investigations en cours. Le procureur transmit par 
la suite au tribunal les six volumes du dossier relatif à la détention du requérant . 
La cour d'appel déclara irrecevable la demande du requérant visant à obtenir 
un contrôle juridictionnel de la décision du procureur. Dans l'intervalle, le 
tribunal de district avait ordonné le maintien du requérant en détention 
provisoire, déclarant que les forts soupçons qui pesaient sur l 'intéressé et le risque 
de destruction de preuves persistaient. Le requérant présenta un recours contre 
cette décision; en conséquence, l'exécution du mandat d 'arrêt fut suspendue et le 
requérant fut libéré. Deux autres demandes d'accès au dossier furent rejetées 
avant que l'avocat du requérant ne puisse finalement le consulter en août 1994. 
Le requérant fut reconnu coupable de corruption en juillet 1996. 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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Article 3 § 4: un tribunal examinant un recours formé contre une détention doit 
présenter les garanties inhérentes à une instance de caractère judiciaire. Le procès 
doit être contradictoire et garantir dans tous les cas 1'«égalité des armes» entre les 
parties, le procureur et le détenu. Il n'y a pas égalité des armes lorsqu'un avocat se 
voit refuser l'accès aux documents du dossier d'instruction dont l 'examen est 
indispensable pour contester efficacement la légalité de la détention de son 
client. Ces exigences découlent du droit à un procès contradictoire garanti par 
l'article 6, qui peut s'appliquer aux phases antérieures au procès. Eu égard aux 
conséquences dramat iques de la privation de liberté sur les droits fondamentaux 
de la personne concernée, toute procédure relevant de l'article 5 § 4 doit en 
principe également respecter, autant que possible dans les circonstances d'une 
instruction, les exigences fondamentales d'un procès équitable, telles que le droit 
à une procédure contradictoire. La législation nationale peut remplir cette 
exigence de diverses manières, mais la méthode adoptée par elle doit garantir 
que la partie adverse soit au courant du dépôt d'observations et jouisse d'une 
possibilité véritable de les commenter . En l'espèce, il semble que les dépositions 
de MM. N. et W. aient joué un rôle décisif dans la décision du tribunal de district de 
maintenir le requérant en détention provisoire. Toutefois, alors que le procureur 
et le tribunal de district de Francfort en avaient pris connaissance, leur teneur 
précise n'avait pas été communiquée au requérant ou à son conseil. En 
conséquence, aucun des deux n'avait eu la possibilité de contester de laçon 
satisfaisante les conclusions invoquées par le procureur et le tribunal. Les 
informations fournies dans le mandat d'arrêt ne constituaient qu'un compte 
rendu des faits élaboré par le tribunal sur la base des renseignements 
communiqués par le ministère public. Il n'est guère possible à une personne mise 
en cause de contester de manière satisfaisante la fiabilité d'un tel compte rendu si 
elle ignore les éléments sur lesquels il se fonde. Il faut que l'intéressé ail une 
possibilité suffisante de prendre connaissance des dépositions et autres éléments 
de preuve y relatifs, indépendamment de la question de savoir s'il peut donner des 
indications quant à la pertinence pour sa défense des éléments auxquels il cherche 
à avoir accès. S'il est nécessaire de conduire efficacement les enquêtes pénales, ce 
qui peut impliquer qu'une partie des informations recueillies durant ces 
investigations doivent être gardées secrètes afin d 'empêcher des suspects 
d 'al térer des preuves et de nuire à la bonne administration de la justice, ce but 
légitime ne saurait ê tre poursuivi au prix de restrictions importantes apportées 
aux droits de la défense. En conséquence, des informations essentielles pour 
apprécier la légalité de la détention d'une personne doivent être mises à 
disposition de l'avocat du suspect d 'une manière adaptée à la situation. Dans ces 
circonstances, et eu égard à l ' importance donnée par le tribunal de district dans 
son raisonnement aux dépositions faites par MM. N. et W., la procédure devant le 
tribunal de district visant à contrôler la légalité de la détention provisoire du 
requérant n'a pas respecté les garanties prévues par l'article 5 § 4. 

Conclusion : violation (unanimité) . 

Article 41 : la Cour estime que le constat de violation constitue en soi une 
satisfaction équitable pour tout préjudice moral subi par le requérant . Elle lui 
octroie une indemnité pour frais et dépens. 
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J u r i s p r u d e n c e c i tée pa r la C o u r 

Lamy c. Belgique, arrêt du 30 mars 1989, série A n" 151 

Brandsteller c. Autriche, arrêt du 28 août 1991, série A n" 211 

Imbrioscia c. Suisse, arrêt du 24 novembre 1993, série A n" 275 

Nikolova c. Bulgarie [GC], n" 31195/96, CEDH 1999-11 
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En l 'a f fa ire L i e t z o w c. A l l e m a g n e , 

La C o u r e u r o p é e n n e des D r o i t s d e l ' H o m m e ( p r e m i è r e s ec t i on ) , 

s i é g e a n t en u n e c h a m b r e c o m p o s é e de : 

MMCS E . P'ALM, présidente, 

W . T H O M A S S E N , 

M M . L. FERRARI B R A V O , 

J . CASADEVALL, 

B . Z U P A N C I C , 

T . ?ANjiRV,juges, 

H . JVNG,juge a d hoc , 

et de M . M. O'BOYLE, greffier de section, 

A p r è s en avoir d é l i b é r é en c h a m b r e du consei l le 23 j a n v i e r 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d a t e : 

P R O C É D U R E 

1. L 'affaire a é t é d é f é r é e à la C o u r p a r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 9 d é c e m b r e 1998. A son or ig ine 

se t rouve u n e r e q u ê t e (n° 24479/94) d i r i gée c o n t r e la R é p u b l i q u e f édé ra l e 

d ' A l l e m a g n e et d o n t un r e s s o r t i s s a n t de ce t E t a t , M . H u g o Lie tzow (« le 

r e q u é r a n t ») , avai t saisi la C o m m i s s i o n le 4 m a r s 1994 en v e r t u de l ' anc ien 

a r t i c l e 25 d e la C o n v e n t i o n d e s a u v e g a r d e d e s D r o i t s d e l ' H o m m e e t d e s 

L i b e r t é s f o n d a m e n t a l e s (« l a C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é d e v a n t la C o u r p a r M' E. Kempf , avoca t 

à F r anc fo r t - su r - l e -Ma in ( A l l e m a g n e ) . Le g o u v e r n e m e n t a l l e m a n d (« le 

G o u v e r n e m e n t » ) es t r e p r é s e n t é p a r son a g e n t e , M m c H . Voe l skow-Th ies , 

Ministerialdirigentin, m i n i s t è r e fédéra l de l a j u s t i c e . 

3. L 'affa i re c o n c e r n e le g r i e f du r e q u é r a n t r e la t i f à l ' imposs ib i l i t é p o u r 

son avoca t , d a n s le c a d r e de la p r o c é d u r e de con t rô l e de sa d é t e n t i o n 

proviso i re , d ' a c c é d e r au doss ie r p é n a l de l 'affaire. L ' i n t é r e s s é invoque 

l ' a r t ic le 5 § 4 de la C o n v e n t i o n . 

4. Le 14 j a n v i e r 1999, un col lège de la G r a n d e C h a m b r e a déc idé , 

c o n f o r m é m e n t à l 'a r t ic le 5 § 4 du Pro toco le n° 11 à la C o n v e n t i o n 

c o m b i n é avec les a r t i c l es 100 § 1 et 24 § 6 d u r è g l e m e n t , q u e l 'affaire 

deva i t ê t r e e x a m i n é e p a r u n e c h a m b r e c o n s t i t u é e a u se in d e l ' une d e s 

sec t ions de la C o u r . P a r la su i t e , le p r é s i d e n t de la C o u r a a t t r i b u é la 

r e q u ê t e à la p r e m i è r e sec t ion . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) a é té c o n s t i t u é e 

c o n f o r m é m e n t à l 'a r t ic le 26 § 1 du r è g l e m e n t . A la su i t e du d é p o r t de 

M . G. Ress , j u g e élu au t i t r e de l ' A l l e m a g n e (a r t ic le 28 d u r è g l e m e n t ) , le 

G o u v e r n e m e n t a d é s i g n é M . H . J u n g p o u r s iéger en q u a l i t é d é j u g e ad hoc 

(a r t i c l es 27 § 2 de la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . 



378 A R R Ê T L I E T Z O W c. A L L E M A G N E 

5. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t on t déposé des 

o b s e r v a t i o n s éc r i t e s sur le fond de l 'affaire (a r t ic le 59 § 1 d u r è g l e m e n t ) . 

6. Le 12 oc tob re 1999, la c h a m b r e a d é c i d é , c o n f o r m é m e n t à l ' a r t ic le 59 

§ 2infine du r è g l e m e n t , de ne p a s t e n i r d ' a u d i e n c e en l ' espèce . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L ' E S P È C E 

7. Le r e q u é r a n t est un r e s s o r t i s s a n t a l l e m a n d né en 1925 et domic i l ié à 

Schwa lbach . 

8. Le 30 j a n v i e r 1992, le t r i b u n a l de d i s t r i c t (Amtsgericht) de F ranc fo r t -

su r - l e -Ma in é m i t u n m a n d a t d ' a r r ê t à l ' encon t r e du r e q u é r a n t p o u r 

e s c r o q u e r i e (Betrug) et c o r r u p t i o n (Bestechlichkeit). 

Selon le t r i b u n a l de d i s t r i c t , le r e q u é r a n t é t a i t f o r t e m e n t s o u p ç o n n é 

d 'avoi r r é g u l i è r e m e n t p e r ç u , e n t r e 1981 et 1989, a lors qu ' i l d i r igea i t le 

service d e s e a u x (Abwasserverband) d u V o r d e r t a u n u s , d e s s o m m e s d ' a r g e n t 

du p r o p r i é t a i r e d ' u n e e n t r e p r i s e du b â t i m e n t , M. N. , et de son adjo in t , 

M . W., et d ' avo i r e n s u i t e inc lus ces m o n t a n t s , m a j o r é s de 100 % a u 

m o i n s , d a n s d e s f a c t u r e s c o r r e s p o n d a n t à d e s t r a v a u x d e c o n s t r u c t i o n 

Financés p a r le service des e a u x du V o r d e r t a u n u s . En o u t r e , le r e q u é r a n t 

ava i t é g a l e m e n t r eçu un j a c u z z i . M M . N. et W. fa isa ient l 'objet 

d ' i n v e s t i g a t i o n s s é p a r é e s . Il y ava i t e n t r e e u x et le r e q u é r a n t un accord 

se lon l eque l ce d e r n i e r veil lai t à ce q u e d e s c o n t r a t s so ient r é g u l i è r e m e n t 

a c c o r d é s à l ' e n t r e p r i s e p a r le service d e s e a u x . Le t r i b u n a l de d i s t r i c t 

a jou ta q u e le c o m p t e r e n d u d e s faits f i gu ran t d a n s le m a n d a t d ' a r r ê t 

é t a i t t i r é des dépos i t i ons de M M . N. e t W., a insi q u e des r é s u l t a t s de 

l ' e n q u ê t e ; il ne d o n n a a u c u n a u t r e dé t a i l su r son c o n t e n u p réc i s . 

Le t r i b u n a l de d is t r ic t e s t i m a p a r a i l l eu r s qu ' i l ex i s ta i t un r i sque d e 

d e s t r u c t i o n d e p r e u v e s (Verdunkelungsgefahr) a u sens d e l ' a r t ic le 112 d u 

code de p r o c é d u r e p é n a l e (Strafprozeßordnung) a l l e m a n d , a u mo t i f q u e si 

le r e q u é r a n t é t a i t laissé en l i b e r t é , il p o u r r a i t t e n t e r de p r e n d r e c o n t a c t 

avec d ' a u t r e s compl i ces ou t é m o i n s , en p a r t i c u l i e r d e s f onc t i onna i r e s d u 

service des e a u x ou des e m p l o y é s de l ' e n t r e p r i s e c o n c e r n é e , en vue 

d ' h a r m o n i s e r l eu r s d é c l a r a t i o n s ou de modi f ie r ou d é t r u i r e des p r e u v e s 

éc r i t e s , e n t r a v a n t a ins i l ' é t a b l i s s e m e n t d e s fa i ts . 

9. Le r e q u é r a n t fut a r r ê t é le 6 février 1992. 

10. Le 7 févr ier 1992, M ' Kempf , l 'avocat d u r e q u é r a n t , d e m a n d a au 

t r i b u n a l de d i s t r i c t d e F ranc fo r t de t e n i r u n e a u d i e n c e s u r la d é t e n t i o n 

proviso i re (Haftprüfung) de son c l ient . I n v o q u a n t c e t t e d e m a n d e , il 

sollicita é g a l e m e n t d u p r o c u r e u r (Staatsanwalt) de Francfor t l ' au to r i sa t ion 

d e c o n s u l t e r le doss ie r d ' i n s t r u c t i o n , ou du m o i n s les d é p o s i t i o n s de 

N. et W. , p u i s q u e le m a n d a t d ' a r r ê t y faisait r é f é r e n c e . 
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1 1. Le m ê m e j o u r , le p r o c u r e u r , se fondan t sur l ' a r t ic le 147 § 2 du code 

de p r o c é d u r e p é n a l e , r e j e t a la d e m a n d e d e l ' avocat , y c o m p r i s la r e q u ê t e 

de ne c o n s u l t e r q u e les dépos i t i ons de N . e t W. , au m o t i f q u ' u n e te l le 

a u t o r i s a t i o n c o m p r o m e t t r a i t l 'object if des i nves t i ga t ions en cour s , qu i 

s ' inscr iva ien t d a n s u n e p r o c é d u r e t r è s c o m p l e x e c o n c e r n a n t des 

in f rac t ions d ' o r d r e é c o n o m i q u e (Wirtschajlsstrafverfahren), n o t a m m e n t des 

chefs de c o r r u p t i o n , et i m p l i q u a n t de n o m b r e u x fonc t ionna i r e s et 

emp loyés . E n o u t r e , l ' e n q u ê t e m e n é e à l ' e n c o n t r e d u r e q u é r a n t ne 

pouvai t ê t r e s é p a r é e d ' a u t r e s q u e s t i o n s don t se p r é o c c u p a i t le p a r q u e t . 

12. Eu é g a r d à l ' aud ience qu i deva i t se t e n i r d e v a n t le t r i b u n a l de 

d is t r ic t ( p a r a g r a p h e 10 c i -dessus) , le p r o c u r e u r t r a n s m i t le 10 février 

1992 à c e t t e ju r id ic t ion les six v o l u m e s d u doss ie r spéc ia l relatif à la 

d é t e n t i o n du r e q u é r a n t , qu i se c o m p o s a i t de copies de d o c u m e n t s 

f iguran t a u doss ie r d ' i n s t r u c t i o n g é n é r a l c o n c e r n a n t t ous les accusés . 

13. D a n s des conc lus ions éc r i t e s e n d a t e d u 12 février 1992, le 

r e q u é r a n t , p a r l ' i n t e r m é d i a i r e de son avoca t , f o r m u l a des o b s e r v a t i o n s 

su r les c h a r g e s p o r t é e s à son e n c o n t r e . 

14. Le 17 février 1992, le r e q u é r a n t d e m a n d a à la cour d ' a p p e l 

(Oberlandgericht) d e F ranc fo r t un c o n t r ô l e j u r i d i c t i o n n e l (Antrag auf 

gerichtliche Entscheidung) de la décis ion p r i se le 7 févr ier 1992 p a r le 

p r o c u r e u r ( p a r a g r a p h e 1 1 c i -dessus) . 

15. Le 19 février 1992, le r e q u é r a n t , i n t e r r o g é p a r le p r o c u r e u r , 

r envoya e s s e n t i e l l e m e n t à ses conc lus ions du 12 février 1992 ( p a r a 

g r a p h e 13 c i -dessus ) . 

16. Le 24 février 1992, le t r i b u n a l de d i s t r i c t d e F ranc fo r t , à la su i t e d e 

la d e m a n d e p r é s e n t é e le 7 févr ier 1992 p a r le r e q u é r a n t , t in t u n e a u d i e n c e 

v i san t à c o n t r ô l e r la d é t e n t i o n provisoi re de l ' i n t é r e s sé . En r é p o n s e à u n e 

q u e s t i o n , le r e q u é r a n t p réc i sa c e r t a i n e s d é c l a r a t i o n s c o n t e n u e s d a n s ses 

conc lus ions du 12 février 1992 c o n c e r n a n t l ' endro i t où ava i en t lieu ses 

r e n c o n t r e s avec M. W. Il p réc i sa p a r a i l l eu r s sa pos i t ion en g é n é r a l p a r 

r a p p o r t a u service d e s e a u x e t les c i r c o n s t a n c e s d a n s l e sque l l e s il ava i t 

pr is c o n t a c t avec M . W. peu a v a n t son a r r e s t a t i o n . 

A l ' issue de l ' aud ience , le t r i b u n a l de d is t r ic t o r d o n n a le m a i n t i e n du 

r e q u é r a n t en d é t e n t i o n provisoi re . Q u a n t a u x forts soupçons qu i pe sa i en t 

su r l ' i n t é ressé , le t r i buna l se b o r n a à conf i rmer en u n e p h r a s e qu ' i l s 

pe r s i s t a i en t tels qu ' i l s ava i en t é té exposés d a n s le m a n d a t d ' a r r ê t . En 

o u t r e , le t r i b u n a l e s t i m a q u e le r i sque de d e s t r u c t i o n d e p r e u v e s 

d e m e u r a i t , eu é g a r d en pa r t i cu l i e r à la d é c l a r a t i o n d u r e q u é r a n t selon 

laquel le il avai t pr is con tac t avec M. W. p e u avan t sa p r o p r e a r r e s t a t i o n . 

Le t r i b u n a l e s t i m a en c o n s é q u e n c e q u e le r e q u é r a n t , dé jà à ce s t a d e , avai t 

t e n t é d ' in f luencer un a u t r e suspec t et de l ' inci ter à faire u n e d é c l a r a t i o n 

favorable si j a m a i s il deva i t ê t r e i n t e r r o g é p a r le m i n i s t è r e publ ic . D a n s ce 

c o n t e x t e , il convena i t d ' a t t a c h e r u n e i m p o r t a n c e pa r t i cu l i è r e a u fait q u e 

tou t cela s ' é ta i t p rodu i t avan t q u e le r e q u é r a n t ne fût in formé des c h a r g e s 
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conc rè t e s p o r t é e s c o n t r e lui, de la n a t u r e des é l é m e n t s de p r e u v e p e r t i n e n t s 

ou de la t e n e u r des d é c l a r a t i o n s fai tes pa r des t é m o i n s ou d ' a u t r e s suspec t s . 

L e t r i b u n a l d e d is t r ic t re leva é g a l e m e n t q u e l ' i n s t ruc t ion m e n é e p a r le 

p a r q u e t avai t p rog re s sé et devai t d o n c b i en tô t s ' achever . 

17. Le r e q u é r a n t p r é s e n t a les 5 et 13 m a r s 1992 d ' a u t r e s obse rva t i ons 

éc r i t e s s u r les a c c u s a t i o n s p o r t é e s c o n t r e lui . Le 18 m a r s 1992, il fut d e 

n o u v e a u e n t e n d u p a r la police e n p r é s e n c e d e son avoca t . 

18. Le 27 m a r s 1992, le r e q u é r a n t p r é s e n t a un r e c o u r s (Beschwerde) 

c o n t r e la décis ion du 24 février 1992. A la su i t e de ce r e c o u r s , le t r i b u n a l 

d e d i s t r i c t de F r a n c f o r t déc ida de s u s p e n d r e l ' exécu t ion du m a n d a t d ' a r r ê t 

sous r é se rve q u e l ' i n t é r e s sé ne c h a n g e p a s de r é s i d e n c e ou qu ' i l notif ie 

t o u t c h a n g e m e n t à cet é g a r d a u p a r q u e t de F r a n c f o r t , qu ' i l obéisse à 

t o u t e c i t a t i on à c o m p a r a î t r e d a n s c e t t e affa i re , qu ' i l s ' a b s t i e n n e d e t o u t e 

d i scuss ion su r la p r o c é d u r e p é n a l e avec des f onc t i onna i r e s du service des 

e a u x du V o r d e r t a u n u s et avec les employés d e l ' e n t r e p r i s e c o n c e r n é e , e t 

qu ' i l d é p o s e u n e c a u t i o n d e 200 000 m a r k s a l l e m a n d s ( D E M ) . Le 

r e q u é r a n t fut l ibéré le j o u r m ê m e . 

19. Le 24 avril 1992, la cou r d ' appe l d e F ranc fo r t d é c l a r a i r r ecevab le la 

d e m a n d e du r e q u é r a n t v i san t à o b t e n i r u n con t rô l e ju r id i c t ionne l de la 

déc is ion pr ise le 7 février 1992 p a r le p r o c u r e u r . 

L a cour e s t i m a tou t d ' abord q u e la décis ion l i t ig ieuse cons t i t ua i t u n e 

m e s u r e d ' a d m i n i s t r a t i o n j u d i c i a i r e {Justizverwaltungsakt) qu i pouvai t e n 

pr inc ipe faire l 'objet d ' u n con t rô le j u r i d i c t i o n n e l en v e r t u des a r t ic les 23 et 

su ivan t s d e la loi in t roduc t ive à la loi s u r l ' o rgan i sa t ion j ud i c i a i r e 

(Einfùlirungsgesetz zum Gerichtsverfassungsgesetz) • Toute fo i s , ce r ecour s é t a i t d e 

n a t u r e subs id ia i re et ne pouvai t d o n c pas ê t r e ut i l isé en l ' espèce, p u i s q u e le 

r e q u é r a n t avai t à sa disposi t ion d ' a u t r e s voies de dro i t p o u r c o n t e s t e r la 

légal i té d e la décis ion lui re fusan t l 'accès au doss ie r d ' i n s t ruc t ion . 

L a c o u r d ' a p p e l e s t i m a qu ' i l i n c o m b a i t a u j u g e du fond d e d é c i d e r d e la 

q u e s t i o n de l 'accès d u r e q u é r a n t a u doss ie r u n e fois les i nves t iga t ions du 

p r o c u r e u r t e r m i n é e s . C e t t e déc i s ion se ra i t a lors suscep t ib l e d ' a p p e l p a r le 

r e q u é r a n t . Ce type d e con t rô l e j u r i d i c t i o n n e l ex e r cé a posteriori sa t i s fa isa i t 

a u x ex igences c o n s t i t u t i o n n e l l e s c o n c e r n a n t la p r o t e c t i o n j u d i c i a i r e , et il 

fallait a d m e t t r e l ' absence provisoi re de r e c o u r s j u s q u ' a u t e r m e d e 

l ' i n s t ruc t i on p r é p a r a t o i r e d a n s l ' i n t é r ê t de l 'efficacité de la j u s t i c e 

p é n a l e . La cour d ' a p p e l a jou ta q u e le d ro i t c o n s t i t u t i o n n e l à u n r e c o u r s 

j u d i c i a i r e g a r a n t i s s a i t u n d ro i t à u n con t rô l e j u r i d i c t i o n n e l d a n s un dé la i 

r a i s o n n a b l e , non à b r e f dé la i . 

E n o u t r e , le fait q u e le r e q u é r a n t soit en d é t e n t i o n proviso i re ne pouva i t 

ê t r e cons idé ré c o m m e u n e c i r c o n s t a n c e spéc ia le e x i g e a n t - c o m m e d a n s le 

cas de p o u r s u i t e s a r b i t r a i r e s - u n r ecou r s j u d i c i a i r e avan t la fin d e 

l ' i n s t r u c t i o n p r é p a r a t o i r e . D e l 'avis de la c o u r d ' a p p e l , les d r o i t s d u 

r e q u é r a n t é t a i e n t s u f f i s a m m e n t g a r a n t i s p a r le con t rô l e j u r i d i c t i o n n e l de 

son m a i n t i e n en d é t e n t i o n , c o n f o r m é m e n t a u x a r t i c l es 120 e t su ivan t s d u 
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code d e p r o c é d u r e p é n a l e . B ien e n t e n d u , les t r i b u n a u x c h a r g é s de s t a t u e r 

su r la d é t e n t i o n provisoi re d ' u n p r é v e n u ne pouva i en t en p r inc ipe d é c i d e r 

s'il fallait ou non a c c o r d e r l 'accès a u doss ie r , p u i s q u e c e t t e q u e s t i o n 

re leva i t de la seu le c o m p é t e n c e du p a r q u e t . C e p e n d a n t , le d é f a u t d ' u n 

con t rô l e j u r i d i c t i o n n e l i m m é d i a t ne c o n s t i t u a i t pas un d é n i de p r o t e c t i o n 

j u d i c i a i r e , p u i s q u e le t r i b u n a l c o m p é t e n t deva i t é g a l e m e n t e x a m i n e r si le 

refus d ' a cco rde r l 'accès a u doss ie r d ' u n e p e r s o n n e en d é t e n t i o n enf re igna i t 

les g a r a n t i e s p r o c é d u r a l e s te l les q u e celles qu i é t a i e n t é n o n c é e s à l ' a r t ic le 5 

§ 4 d e la C o n v e n t i o n et , d a n s l 'af f i rmat ive, o r d o n n e r sa l ibé ra t ion . 

L ' a r r ê t de la cou r d ' appe l fut signifié au r e q u é r a n t le 6 m a i 1992. 

20. Le 13 m a i 1992, le r e q u é r a n t , p r e n a n t no t e d u décès de M . W . d a n s 

l ' i n te rva l l e , sol l ic i ta du p a r q u e t l ' a u t o r i s a t i o n d e c o n s u l t e r les d é p o s i t i o n s 

fa i tes p a r celui-ci a u c o u r s de la p r o c é d u r e p é n a l e . 

2 1 . Le 19 m a i 1992, la p a r q u e t r e j e t a la d e m a n d e du r e q u é r a n t 

en ve r tu de l ' a r t ic le 147 § 2 du code de p r o c é d u r e p é n a l e , au mo t i f 

q u e l 'accès a u doss ie r r i squa i t t ou jours d e c o m p r o m e t t r e l 'objet d e s 

i nves t i ga t ions en cours . 

22. Le 3 j u i n 1992, le r e q u é r a n t p r é s e n t a un r e c o u r s c o n s t i t u t i o n n e l 

(Verfassungsbeschwerde) c o n t r e les déc is ions d u 7 février et du 24 avri l 1992. 

2 3 . Le 27 avri l 1993, le consei l du r e q u é r a n t r e n o u v e l a la d e m a n d e 

d ' accès au doss ie r . I n v o q u a n t sa p r é c é d e n t e décis ion, le p r o c u r e u r r e j e t a 

la d e m a n d e le 3 m a i 1993. 

24. Le 29 oc tob re 1993, la C o u r c o n s t i t u t i o n n e l l e f édé ra le (Bundes-

verfassungsgericht) déc ida de ne p a s r e t e n i r le r e c o u r s c o n s t i t u t i o n n e l du 

r e q u é r a n t . C e t t e déc is ion fut signifiée le 5 n o v e m b r e 1993. 

25 . Le 8 jui l let 1994, le t r i b u n a l de d is t r ic t de F ranc fo r t a n n u l a le 

m a n d a t d ' a r r ê t c o n t r e le r e q u é r a n t . 

26. Le 31 a o û t 1994, le consei l du r e q u é r a n t fut a u t o r i s é à a c c é d e r a u 
doss ie r . 

27. Le 25 janv ie r 1995, le consei l du r e q u é r a n t d e m a n d a au p r o c u r e u r 

d ' a b a n d o n n e r les p o u r s u i t e s c o n t r e son c l ien t , a l l é g u a n t qu ' i l n ' ex i s t a i t 

pas d e m o t i f suffisant p o u r le s o u p ç o n n e r . A cet é g a r d , il i n v o q u a les 

r é s u l t a t s d e l ' i n s t ruc t ion j u s q u ' a l o r s et c o m m e n t a de façon d é t a i l l é e les 

dépos i t i ons des c o p r é v e n u s , n o t a m m e n t l eur libellé et les modi f i ca t ions 

qu i y ava i en t u l t é r i e u r e m e n t é t é a p p o r t é e s . 

28. Le 18 d é c e m b r e 1995, le p r o c u r e u r de F r a n c f o r t a b a n d o n n a les 

p o u r s u i t e s q u a n t aux fai ts a n t é r i e u r s à févr ier 1987 en r a i son d e la 

p r e sc r ip t i on , et é m i t un ac t e d ' a c c u s a t i o n c o n t r e le r e q u é r a n t , l ' i ncu lpan t 

de d e u x chefs de c o r r u p t i o n . 

29. Le 8 ju i l l e t 1996, le t r i b u n a l d e d i s t r i c t de F ranc fo r t c o n d a m n a le 

r e q u é r a n t p o u r d e u x chefs d e c o r r u p t i o n à u n e a m e n d e d e 40 000 D E M . Le 

r e q u é r a n t fit a p p e l , m a i s se d é s i s t a p a r la su i t e de l ' i n s t ance p o u r des 

ra i sons p e r s o n n e l l e s . 
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II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

30. Les a r t i c l e s 112 et su ivan t s du code de p r o c é d u r e p é n a l e 

(Strajprozefiordnung) p o r t e n t su r l ' a r r e s t a t i o n et la d é t e n t i o n de t o u t e 

p e r s o n n e don t on p e u t r a i s o n n a b l e m e n t p r é s u m e r qu ' e l l e a c o m m i s u n e 

in f rac t ion . Selon l ' a r t ic le 112, la d é t e n t i o n provisoi re p e u t ê t r e o r d o n n é e 

c o n t r e u n e p e r s o n n e , si elle est f o r t e m e n t s o u p ç o n n é e d 'avoi r c o m m i s u n e 

inf rac t ion et s'il ex i s t e un m o t i f d ' a r r e s t a t i o n , p a r e x e m p l e un r i sque de 

fuite ou d e d e s t r u c t i o n de p r e u v e s . L ' a r t i c l e 116 prévoi t les cas de surs i s à 

l ' exécu t ion du m a n d a t d ' a r r ê t . 

3 1 . Selon l ' a r t ic le 117 du code de p r o c é d u r e p é n a l e , u n e p e r s o n n e en 

d é t e n t i o n provisoi re peu t d e m a n d e r à tou t m o m e n t qu ' i l soit p r o c é d é à u n 

c o n t r ô l e j u r id i c t i onne l d u m a n d a t d ' a r r ê t . U n e a u d i e n c e es t t e n u e à la 

d e m a n d e de la p e r s o n n e e n d é t e n t i o n proviso i re ou à l ' in i t ia t ive du j u g e 

(a r t ic le 118 § 1). Si le m a n d a t d ' a r r ê t est d é c l a r é va lab le à l ' issue d e 

l ' a u d i e n c e , la p e r s o n n e en d é t e n t i o n provisoi re ne p o u r r a d e m a n d e r u n e 

nouve l le a u d i e n c e q u e si la d u r é e g loba le de la d é t e n t i o n provisoi re a 

a t t e i n t t ro i s m o i s m i n i m u m et si d e u x mo i s a u m o i n s se sont écou lés 

d e p u i s la d e r n i è r e a u d i e n c e (a r t i c le 118 § 3 ) . L ' a r t i c l e 120 dispose q u e le 

m a n d a t d ' a r r ê t doi t ê t r e levé dès lors q u e les r a i sons j u s t i f i a n t la d é t e n t i o n 

proviso i re ne sont p lus r é u n i e s ou si le m a i n t i e n en d é t e n t i o n a p p a r a î t 

d i s p r o p o r t i o n n é . T o u t e p r o r o g a t i o n de la d é t e n t i o n proviso i re au -de l à de

là p é r i o d e in i t i a le d e six mois doi t ê t r e d é c i d é e p a r la cour d ' a p p e l 

( a r t i c l e s 121-122). 

32. Les a r t i c les 137 et su ivan t s du code de p r o c é d u r e p é n a l e t r a i t e n t d e 

la dé fense d ' u n e p e r s o n n e i ncu lpée d ' u n e inf rac t ion , n o t a m m e n t du choix 

d e l 'avocat de la dé fense ou de la d é s i g n a t i o n d ' u n avocat c o m m i s d'office. 

D ' a p r è s l ' a r t ic le 147 § 1, l 'avocat de la dé fense est en dro i t de c o n s u l t e r les 

doss i e r s r e m i s au t r i b u n a l c h a r g é de l 'affaire ou qui lui s e r a i e n t r e m i s si 

u n ac t e d ' a c c u s a t i o n deva i t ê t r e é l a b o r é , et d ' e x a m i n e r les pièces qu i y 

son t j o i n t e s . Le p a r a g r a p h e 2 de c e t t e d i spos i t ion p e r m e t d e re fuse r à la 

dé fense d ' a c c é d e r à tou t ou p a r t i e d e s doss i e r s ou p ièces t a n t q u e 

l ' i n s t ruc t ion p r é p a r a t o i r e n ' es t p a s achevée , si le but des inves t iga t ions 

s 'en t r o u v e r a i t c o m p r o m i s . En a t t e n d a n t l ' issue de l ' i n s t ruc t ion , c 'est le 

m i n i s t è r e publ ic qu i déc ide ou non d ' a c c o r d e r l 'accès au d o s s i e r ; c 'es t 

e n s u i t e au p r é s i d e n t du t r i b u n a l de p r e n d r e la décis ion (a r t ic le 147 § 5 ) . 

P a r u n e loi p o r t a n t mod i f i ca t ion d u code de p r o c é d u r e p é n a l e 

(Strafverfahrensànderungsgesetz, Bundesgeselzblatl 2000, vol. I, p . 1253), e n t r é e 

en v i g u e u r le 1 e r n o v e m b r e 2000, c e t t e d e r n i è r e d i spos i t ion a é t é modi f iée 

d e s o r t e q u e , n o t a m m e n t , un inculpé qu i se t r ouve en d é t e n t i o n est à 

p r é s e n t en dro i t de d e m a n d e r un c o n t r ô l e j u r i d i c t i o n n e l de la décis ion d u 

m i n i s t è r e publ ic lui r e fu san t l 'accès au doss ie r . 

33 . Les a r t i c l es 151 et s u i v a n t s du code de p r o c é d u r e p é n a l e e x p o s e n t 

les p r inc ipes r é g i s s a n t les p o u r s u i t e s p é n a l e s et l ' é l abo ra t i on de l ' ac te 
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d ' a c c u s a t i o n . L ' a r t i c l e 151 exige q u e tou t p rocès doi t ê t r e a m o r c é p a r u n 

a c t e d ' a c c u s a t i o n . Aux t e r m e s de l ' a r t ic le 152, l ' ac t ion p u b l i q u e est mi se 

en œ u v r e p a r le m i n i s t è r e publ ic qu i , s au f d i spos i t ions c o n t r a i r e s de la loi, 

doit p o u r s u i v r e t o u t e in f rac t ion dès lors qu ' i l ex is te des moti fs suff isants 

de s o u p ç o n n e r la p e r s o n n e c o n c e r n é e . 

34. L ' i n s t r u c t i o n p r é p a r a t o i r e doi t ê t r e c o n d u i t e p a r le p a r q u e t en 

v e r t u des a r t i c l es 160 et 161 d u code de p r o c é d u r e p é n a l e . Sur la base de 

ces i nves t iga t ions , le p a r q u e t déc ide c o n f o r m é m e n t à l ' a r t ic le 170 s'il m e t 

en œ u v r e l ' ac t ion p u b l i q u e ou s'il c lasse l 'affaire s a n s su i t e . 

35 . A u x t e r m e s de l ' a r t ic le 103 § 1 de la Loi f o n d a m e n t a l e 

(Grundgesetz), d e v a n t les t r i b u n a u x , c h a c u n a le d ro i t d ' ê t r e e n t e n d u (An-

spruch aufrechtliches Gehor). 

Selon la C o u r c o n s t i t u t i o n n e l l e f édé ra le (Bundesverfassungsgericht), c e t t e 

règ le c o m m a n d e q u e t o u t e décis ion j u d i c i a i r e soit fondée u n i q u e m e n t su r 

les fai ts et les é l é m e n t s de p r e u v e qu i ont pu faire l 'objet d ' o b s e r v a t i o n s 

p a r les p a r t i e s . D a n s des affaires où les p e r s o n n e s c o n c e r n é e s sont 

a r r ê t é e s et mi ses en d é t e n t i o n p rov i so i re , le m a n d a t d ' a r r ê t et les 

déc is ions j u d i c i a i r e s qui le con f i rmen t do iven t se fonder u n i q u e m e n t su r 

les fai ts et les p r e u v e s d o n t l ' inculpé ava i t c o n n a i s s a n c e a u p r é a l a b l e e t su r 

l e sque l s il a pu f o r m u l e r d e s o b s e r v a t i o n s ( C o u r c o n s t i t u t i o n n e l l e 

f édé ra le , a r r ê t du 11 ju i l l e t 1994 (Neue juristische Wachemchrift 1994, 

p . 3219) , avec d ' a u t r e s r é f é r e n c e s ) . 

D a n s l ' a r r ê t s u s m e n t i o n n é , la C o u r c o n s t i t u t i o n n e l l e f édé ra le di t 

q u ' a p r è s son a r r e s t a t i o n u n e p e r s o n n e a c c u s é e d ' u n e in f rac t ion doi t ê t r e 

mise a u c o u r a n t de la t e n e u r du m a n d a t d ' a r r ê t et ê t r e t r a d u i t e à b re f 

dé la i d e v a n t u n j u g e qu i , en l ' e n t e n d a n t , doi t l ' i n fo rmer de tou t é l é m e n t 

de p r e u v e à c h a r g e ou à d é c h a r g e . E n o u t r e , au c o u r s de la p r o c é d u r e de 

con t rô l e u l t é r i e u r e , l ' i n t é r e s sé doi t ê t r e e n t e n d u et , d a n s la m e s u r e où 

l ' i n s t ruc t ion n ' e n est p a s c o m p r o m i s e , les r é s u l t a t s p e r t i n e n t s des 

inves t iga t ions do ivent lui ê t r e c o m m u n i q u é s . D a n s c e r t a i n s cas , il se p e u t 

q u e ces i n f o r m a t i o n s o ra le s ne suffisent p a s . Si les faits et les p r e u v e s à la 

base d ' u n e déc i s ion en m a t i è r e de d é t e n t i o n ne p e u v e n t p a s ou n e p e u v e n t 

p lus ê t r e c o m m u n i q u é s o r a l e m e n t , il convien t d 'u t i l i se r d ' a u t r e s m o y e n s 

d ' i n f o r m e r l ' inculpé , tels q u e le droi t de c o n s u l t e r les doss ie r s 

(Akteneinsicht). En r e v a n c h e , il y a l ieu d ' a d m e t t r e l ' ex i s tence de 

r e s t r i c t i ons légales à l 'accès de l 'accusé a u x doss ie rs en a t t e n d a n t l ' issue 

de l ' i n s t ruc t ion p r é p a r a t o i r e , si la c o n d u i t e efficace des i nves t i ga t ions 

p é n a l e s l ' impose . Tou te fo i s , m ê m e en a t t e n d a n t le t e r m e de l ' i n s t ruc t ion , 

u n accusé e n d é t e n t i o n provisoi re a u n d ro i t d ' accès a u x doss ie r s p a r 

l ' i n t e r m é d i a i r e d e son avoca t , si et d a n s la m e s u r e où les r e n s e i g n e m e n t s 

qu ' i l s c o n t i e n n e n t sont suscep t ib l e s d 'a f fec te r sa pos i t ion p e n d a n t la 

p r o c é d u r e d e con t rô le e t q u e les i n f o r m a t i o n s o ra le s n e suffisent pa s . Si, 

en pa re i l cas , le p a r q u e t refuse l 'accès aux p a s s a g e s p e r t i n e n t s des 

doss ie r s en v e r t u de l ' a r t ic le 147 § 2 du code d e p r o c é d u r e p é n a l e , le 
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t r i b u n a l p r o c é d a n t a u con t rô l e n e p e u t fonder sa déc i s ion sur ces faits 

e t p r e u v e s e t doi t , si n é c e s s a i r e , a n n u l e r le m a n d a t d ' a r r ê t ( C o u r 

c o n s t i t u t i o n n e l l e f édé ra l e , op. cit.). 

P R O C É D U R E D E V A N T L A C O M M I S S I O N 

36. M . L ie tzow a saisi la C o m m i s s i o n le 4 m a r s 1994. I n v o q u a n t 

l ' a r t i c le 5 § 4 d e la C o n v e n t i o n , il se p l a igna i t d e ne p a s avoir eu accès a u 

doss ie r d ' i n s t r u c t i o n d a n s le c a d r e d u con t rô l e j u r id i c t i onne l de sa 

d é t e n t i o n proviso i re . Il a l l égua i t é g a l e m e n t ne pas avoir d i sposé de 

s u f f i s a m m e n t de t e m p s p o u r p r é p a r e r sa dé fense , en v io la t ion d e 

l ' a r t ic le 6 § 3 b ) . 

37. Le 10 avri l 1997, la C o m m i s s i o n a r e t e n u le g r i e f t i ré de l 'ar t ic le 5 

§ 4 et a d é c l a r é la r e q u ê t e (n° 24479/94) i r r ecevab le p o u r le su rp lu s . D a n s 

son r a p p o r t d u 17 s e p t e m b r e 1998 ( anc ien a r t i c l e 31 de la C o n v e n t i o n ) ' , 

elle conc lu t , p a r v ing t - sep t voix c o n t r e c inq , à la v io la t ion d e l 'a r t ic le 5 § 4. 

C O N C L U S I O N S P R É S E N T É E S À L A C O U R 

38 . D a n s son m é m o i r e , le G o u v e r n e m e n t invi te la C o u r à d i re q u e la 

R é p u b l i q u e f édé ra le d ' A l l e m a g n e n ' a p a s violé les ob l iga t ions qu i lui 

i n c o m b e n t e n v e r t u d e la C o n v e n t i o n . 

39 . D e son cô t é , le r e q u é r a n t p r ie la C o u r de c o n s t a t e r q u e les d r o i t s 

qu i lui sont g a r a n t i s p a r l ' a r t ic le 5 § 4 de la C o n v e n t i o n on t é t é m é c o n n u s 

e t d e lui a l l oue r u n e i n d e m n i t é p o u r d o m m a g e m o r a l et frais et d é p e n s a u 

t i t r e de l 'a r t ic le 4 1 . 

E N D R O I T 

I. S U R LA V I O L A T I O N A L L É G U É E D E L ' A R T I C L E 5 § 4 D E LA 

C O N V E N T I O N 

40. Le r e q u é r a n t se p la in t de la p r o c é d u r e de con t rô l e de sa d é t e n t i o n 

prov iso i re . Il i nvoque l ' a r t ic le 5 § 4 de la C o n v e n t i o n , qu i se lit ainsi : 

«Toute personne privée de sa liberté par arrestation ou détention a le droit 
d'introduire un recours devant un tribunal, afin qu'il statue à bref délai sur la légalité 
de sa détention et ordonne sa libération si la détention est illégale. » 

1. Note du greffe : le rapport est disponible au greffe. 



ARRÊT LIETZOW c. ALLEMAGNE 385 

A. T h è s e s d e s c o m p a r a n t s 

4 1 . Le r e q u é r a n t a f f i rme q u e la p r o c é d u r e d e c o n t r ô l e n ' é t a i t p a s 

r é e l l e m e n t c o n t r a d i c t o i r e . Le m a n d a t d ' a r r ê t i n d i q u a i t q u e les forts 

soupçons qu i p e s a i e n t su r lui se fonda ien t su r les d é c l a r a t i o n s de d e u x 

a u t r e s su spec t s , M M . N . et W . De son po in t d e v u e , les i n f o r m a t i o n s 

s o m m a i r e s fourn ies p a r le m a n d a t sur les a ccusa t i ons p o r t é e s à son 

e n c o n t r e n e c o n s t i t u a i e n t p a s u n e b a s e suf f i sante p o u r lui p e r m e t t r e 

d ' a s s u r e r sa dé fense . S a n s poss ibi l i té d ' a c c é d e r a u doss ie r et d ' avo i r 

c o n n a i s s a n c e des dé t a i l s re la t i f s a u x d i t e s d é c l a r a t i o n s , qu i se son t 

a v é r é e s ê t r e des p r e u v e s à c h a r g e décis ives , son avoca t n ' a pas é t é en 

m e s u r e de m e t t r e en d o u t e la c réd ib i l i t é de M M . N . et W . ni d e s o u t e n i r 

d a n s des cond i t i ons s a t i s f a i s an t e s q u e les soupçons d ' e s c r o q u e r i e et de 

c o r r u p t i o n n ' é t a i e n t pas s u f f i s a m m e n t é tab l i s e t , d è s lors , q u e la 

d é t e n t i o n d e son cl ient é t a i t i l légale . C e n ' e s t q u ' e n j a n v i e r 1995, a p r è s 

e x a m e n d e s doss ie r s p e r t i n e n t s , q u e son avoca t a pu e f fec t ivemen t 

é l a b o r e r sa dé fense et d é b a t t r e des d é c l a r a t i o n s fai tes p a r M M . N . et W . 

42 . P o u r le G o u v e r n e m e n t , l ' a r t ic le 5 § 4 ne d o n n e p a s un dro i t g é n é r a l 

à u n e p e r s o n n e en d é t e n t i o n provisoi re ou à son avoca t de c o n s u l t e r les 

doss ie r s d ' i n s t r u c t i o n la c o n c e r n a n t . C e qu i c o m p t e est de g a r a n t i r q u e 

l ' i n t é ressé est en m e s u r e d ' e x e r c e r e f fec t ivement ses d ro i t s , object i f qu i 

p e u t ê t r e a t t e i n t p a r d i f fé ren t s m o y e n s . 

E n l ' e spèce , les r e n s e i g n e m e n t s d o n n é s d a n s le m a n d a t d ' a r r ê t é t a i e n t 

suff isants p o u r p e r m e t t r e au r e q u é r a n t d ' e x e r c e r ses d r o i t s de la dé fense 

d a n s des cond i t ions s a t i s f a i s an t e s , pu i squ ' i l c o n t e n a i t d e s préc is ions s u r 

tous les faits et é l é m e n t s p e r t i n e n t s qu i fonda i en t les soupçons à son 

e n c o n t r e , a ins i q u e les r a i sons qu i , de l 'avis d u t r i b u n a l de d i s t r i c t , 

j u s t i f i a i en t sa d é t e n t i o n . De p lus , à l ' aud i ence d u 24 février 1992, le 

r e q u é r a n t a é t é o r a l e m e n t i n fo rmé d e la r a i son p o u r l aque l le le t r i b u n a l 

de d is t r ic t e s t i m a i t qu ' i l ex i s t a i t un r i sque d e d e s t r u c t i o n des p r e u v e s : p e u 

avan t son a r r e s t a t i o n , il avai t t e n t é d ' i n f luence r u n a u t r e suspec t . Se lon 

le G o u v e r n e m e n t , le r e q u é r a n t n ' a p a s i nd iqué que l l e é t a i t l ' i n fo rma t ion 

p a r t i c u l i è r e qu i lui m a n q u a i t enco re afin de pouvoi r e x e r c e r conve

n a b l e m e n t ses d ro i t s de la d é f e n s e . 

Q u a n t au refus d ' accès au doss ie r d ' i n s t r u c t i o n , il faut l ' exp l ique r p a r le 

fait q u e les i nves t iga t ions c o n t r e le r e q u é r a n t s ' insc r iva ien t d a n s u n 

e n s e m b l e c o m p l e x e de p r o c é d u r e s c o n c e r n a n t p lus de 160 p e r s o n n e s 

i n c r i m i n é e s . Eu é g a r d au c o m p o r t e m e n t col lusoi re des p e r s o n n e s 

c o n c e r n é e s , et au r i sque de d e s t r u c t i o n d e p r e u v e s qu i r e s s o r t a i t de 

l ' i n s t ruc t ion , l ' é t a b l i s s e m e n t d e la vé r i t é a u r a i t é t é s é r i e u s e m e n t e n t r a v é 

si l 'accès ava i t é t é acco rdé t r o p tô t . 

4 3 . En s u b s t a n c e , la C o m m i s s i o n p a r t a g e les vues d u r e q u é r a n t . Elle 

e s t i m e q u e , eu é g a r d à l ' i m p o r t a n c e des d é c l a r a t i o n s de M M . N. et W . 

d a n s le c a d r e de la p r o c é d u r e de c o n t r ô l e , il a u r a i t fallu d o n n e r au 
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r e q u é r a n t ou à son conseil la poss ib i l i té de les c o n s u l t e r d a n s l e u r 

i n t é g r a l i t é , afin de pouvoi r les c o n t e s t e r d a n s des cond i t ions 

s a t i s f a i s an t e s . 

B. A p p r é c i a t i o n d e la C o u r 

44. La C o u r r a p p e l l e q u e les p e r s o n n e s a r r ê t é e s ou d é t e n u e s ont d ro i t 

à u n e x a m e n d u r e spec t des e x i g e n c e s de p r o c é d u r e et de fond n é c e s s a i r e s 

à la « l é g a l i t é » , au sens de la C o n v e n t i o n , de l eu r p r iva t ion de l i be r t é . P a r 

c o n s é q u e n t , le t r i b u n a l c o m p é t e n t doi t vér i f ier « à la fois l ' obse rva t ion d e s 

règ les de p r o c é d u r e d e la [ lég is la t ion i n t e r n e ] et le c a r a c t è r e r a i s o n n a b l e 

des soupçons m o t i v a n t l ' a r r e s t a t i o n , a insi q u e la l ég i t im i t é du bu t 

pour su iv i p a r celle-ci pu is p a r la [ d é t e n t i o n ] ». 

U n t r i b u n a l e x a m i n a n t un r ecou r s fo rmé c o n t r e une d é t e n t i o n doi t 

p r é s e n t e r les g a r a n t i e s i n h é r e n t e s à u n e i n s t a n c e de c a r a c t è r e j u d i c i a i r e . 

Le p rocès doit ê t r e c o n t r a d i c t o i r e et g a r a n t i r d a n s tous les cas 1'« éga l i t é 

des a r m e s » e n t r e les p a r t i e s , le p r o c u r e u r et le d é t e n u . Il n 'y a p a s éga l i t é 

d e s a r m e s l o r s q u ' u n avocat se voit r e fuse r l 'accès aux d o c u m e n t s d u 

doss ie r d ' i n s t r u c t i o n don t l ' e x a m e n est i n d i s p e n s a b l e p o u r c o n t e s t e r 

e f f i cacement la léga l i té de la d é t e n t i o n de son c l ient . S'il s 'agit d ' u n e 

p e r s o n n e don t la d é t e n t i o n re lève de l ' a r t ic le 5 § 1 c) , u n e a u d i e n c e 

s ' impose (voir, p a r m i d ' a u t r e s , les a r r ê t s Lamy c. Belgique d u 30 m a r s 

1989, sé r ie A n" 151, pp . 16-17, § 29, et Nikolova c. Bulgarie [ G C ] , 

n" 3 1195/96, § 58 , C E D H 1999-11). 

C e s ex igences d é c o u l e n t du d ro i t à u n p rocès c o n t r a d i c t o i r e g a r a n t i p a r 

l ' a r t ic le 6 de la C o n v e n t i o n qu i , au p é n a l , i m p l i q u e , p o u r l ' accusa t ion 

c o m m e p o u r la d é f e n s e , la facul té de p r e n d r e c o n n a i s s a n c e d e s 

o b s e r v a t i o n s ou é l é m e n t s d e p r e u v e p r o d u i t s p a r l ' a u t r e p a r t i e , a insi q u e 

de les d i s cu t e r . Se lon la j u r i s p r u d e n c e de la C o u r , il r e s sor t du libellé de 

l ' a r t ic le 6 - et s p é c i a l e m e n t du sens a u t o n o m e à d o n n e r à la no t ion 

d'« a ccusa t i on en m a t i è r e p é n a l e » - q u e c e t t e d i spos i t ion p e u t 

s ' a p p l i q u e r a u x p h a s e s a n t é r i e u r e s au p rocès ( a r r ê t Imbrioscia c. Suisse d u 

24 n o v e m b r e 1993, sér ie A n° 275 , p . 13, § 36) . D è s lors , eu é g a r d a u x 

c o n s é q u e n c e s d r a m a t i q u e s de la p r iva t ion de l ibe r té su r les d ro i t s 

f o n d a m e n t a u x de la p e r s o n n e c o n c e r n é e , t o u t e p r o c é d u r e r e l e v a n t de 

l ' a r t ic le 5 § 4 de la C o n v e n t i o n doit en p r inc ipe é g a l e m e n t r e s p e c t e r , 

a u t a n t q u e poss ib le d a n s les c i r c o n s t a n c e s d ' u n e i n s t ruc t i on , les 

e x i g e n c e s f o n d a m e n t a l e s d ' u n p rocès é q u i t a b l e , te l les q u e le d ro i t à u n e 

p r o c é d u r e c o n t r a d i c t o i r e . La légis la t ion n a t i o n a l e peut r e m p l i r cette-

e x i g e n c e de d ive r ses m a n i è r e s , m a i s la m é t h o d e a d o p t é e p a r elle doi t 

g a r a n t i r q u e la p a r t i e a d v e r s e soi t a u c o u r a n t d u d é p ô t d ' o b s e r v a t i o n s e t 

jouisse d ' u n e poss ibi l i té vé r i t ab l e de les c o m m e n t e r (voir, mutatis mulandis, 

l ' a r r ê t Brandstetter c. Autriche du 28 aoû t 1991, sér ie A n" 2 1 1 , pp. 27-28, 

§ 6 7 ) . 
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45 . En l ' e spèce , le m a n d a t d ' a r r ê t signifié au r e q u é r a n t le 6 févr ier 

1992 exposa i t un r é s u m é d e s faits à la b a s e d e s a c c u s a t i o n s p o r t é e s 

c o n t r e lui, les r a i sons j u s t i f i a n t , se lon le t r i b u n a l de d i s t r i c t , la d é t e n t i o n 

de l ' i n t é r e s sé et u n b re f renvoi a u x p r e u v e s sur l e sque l l e s s ' é ta i t fondé le 

t r i b u n a l , c ' e s t -à -d i re les d é c l a r a t i o n s de d e u x a u t r e s su spec t s d a n s c e t t e 

affaire , M M . N . et W., a ins i q u e les r é s u l t a t s des i nves t i ga t ions en cou r s , 

a u c u n a u t r e dé t a i l n ' é t a n t toutefo is d o n n é q u a n t au c o n t e n u exac t des 

é l é m e n t s a u x q u e l s il é t a i t fait r é f é r e n c e . 

Le 7 février 1992, le conseil du r e q u é r a n t a d e m a n d é au t r i b u n a l de 

d is t r ic t de p r o c é d e r à u n con t rô le j u r i d i c t i onne l de la d é t e n t i o n de son 

c l ient . Il a é g a l e m e n t d e m a n d é au p r o c u r e u r d e lui d o n n e r accès au 

doss ie r ou, à t i t r e subs id ia i re , de lui fourn i r a u m o i n s des copies des 

dépos i t ions de M M . N. et W. , p u i s q u e celles-ci ava ien t a p p a r e m m e n t j o u é 

u n rô le d é t e r m i n a n t d a n s la décis ion du t r i b u n a l d e d is t r ic t d ' o r d o n n e r la 

d é t e n t i o n du r e q u é r a n t . I n v o q u a n t l ' a r t ic le 147 § 2 du code de p r o c é d u r e 

p é n a l e , le p r o c u r e u r a r e j e t é c e t t e d e m a n d e au mo t i f q u e la consu l t a t ion de 

ces d o c u m e n t s c o m p r o m e t t r a i t le bu t de l ' ins t ruc t ion . Le 10 février 1992, le 

p r o c u r e u r a t r a n s m i s au t r i b u n a l d e d is t r ic t un doss ie r de six v o l u m e s 

re la t i f à l ' ins t ruc t ion c o n c e r n a n t le r e q u é r a n t et d ' a u t r e s p r évenus . 

Le 24 février 1992, le t r i b u n a l d e d i s t r i c t a o r d o n n é le m a i n t i e n en 

d é t e n t i o n du r e q u é r a n t . T o u t en d é c l a r a n t q u e de forts soupçons 

p e s a i e n t t ou jou r s sur l ' i n t é r e s sé , il n ' a fourni a u c u n e préc i s ion su r les 

faits p e r t i n e n t s et s 'est b o r n é à r envoye r au m a n d a t d ' a r r ê t . Le t r i b u n a l a 

a jou té q u e , vu les t e n t a t i v e s d u r e q u é r a n t avan t son a r r e s t a t i o n v i san t à 

in f luencer d ' a u t r e s su spec t s , il ex is ta i t t ou jours u n g rave r i s q u e d e 

col lusion s'il deva i t ê t r e l ibé ré . 

46. Il s e m b l e donc q u e les dépos i t ions d e M M . N . et W. a ien t j o u é un 

rôle décisif d a n s la décis ion du t r i b u n a l d e d is t r ic t de m a i n t e n i r le 

r e q u é r a n t en d é t e n t i o n provisoi re . Tou te fo i s , a lors q u e le p r o c u r e u r e t le 

t r i b u n a l de d is t r ic t de F ranc fo r t en ava ien t pr is conna i s sance , l e u r t e n e u r 

préc ise n ' ava i t pas , à ce s t a d e , é t é c o m m u n i q u é e au r e q u é r a n t ou à son 

consei l . En c o n s é q u e n c e , a u c u n des deux n 'avai t eu la possibi l i té de 

c o n t e s t e r de façon sa t i s fa i san te les conclus ions invoquées pa r le p r o c u r e u r 

et le t r i b u n a l de d is t r ic t , n o t a m m e n t en m e t t a n t e n cause la fiabilité ou le 

c a r a c t è r e p r o b a n t des d é c l a r a t i o n s d e M M . N. et W., qu i é t a i en t e u x -

m ê m e s visés p a r les inves t iga t ions condu i t e s d a n s l 'affaire du r e q u é r a n t . 

C e r t e s , c o m m e le sou l igne le G o u v e r n e m e n t , le m a n d a t d ' a r r ê t d o n n a i t 

c e r t a i n e s p réc i s ions s u r les faits à la b a s e des soupçons e n v e r s le 

r e q u é r a n t . C e p e n d a n t , les i n f o r m a t i o n s fourn ies p a r ce m o y e n ne 

c o n s t i t u a i e n t q u ' u n c o m p t e r e n d u d e s faits é l abo ré p a r le t r i b u n a l de 

d is t r ic t su r la b a s e de l ' e n s e m b l e des i n f o r m a t i o n s c o m m u n i q u é e s p a r le 

m i n i s t è r e publ ic . De l 'avis de la C o u r , il n 'es t g u è r e possible à u n e 

p e r s o n n e m i s e en c a u s e de c o n t e s t e r de m a n i è r e s a t i s f a i s an t e la fiabilité 

d ' u n tel c o m p t e r e n d u si elle ignore les é l é m e n t s s u r l e sque l s il se fonde. Il 
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faut d o n c q u e l ' i n t é re s sé ai t u n e poss ib i l i té suf f i sante de p r e n d r e 

c o n n a i s s a n c e des dépos i t i ons et a u t r e s é l é m e n t s de p r e u v e y re la t i f s , te ls 

q u e les r é s u l t a t s d e l ' e n q u ê t e d e police et des a u t r e s i nves t i ga t i ons , 

i n d é p e n d a m m e n t de la q u e s t i o n d e savoir si le p r é v e n u p e u t d o n n e r d e s 

ind ica t ions q u a n t à la p e r t i n e n c e p o u r sa dé fense des é l é m e n t s a u x q u e l s il 

c h e r c h e à avoir accès . 

47. La C o u r re lève q u e le p r o c u r e u r a refusé la d e m a n d e d ' accès a u x 

d o c u m e n t s ve r s é s a u doss ie r en v e r t u de l ' a r t ic le 147 § 2 d u code de 

p r o c é d u r e p é n a l e , a u mo t i f q u ' u n e a u t r e déc i s ion a u r a i t r i squé d e 

c o m p r o m e t t r e le succès de l ' i n s t ruc t ion en cou r s , don t il a p réc i sé qu ' e l l e 

é t a i t c o m p l e x e et i m p l i q u a i t un g r a n d n o m b r e d ' a u t r e s s u s p e c t s . C e po in t 

d e vue a é té e n t é r i n é p a r la cour d ' a p p e l de F ranc fo r t d a n s son a r r ê t d u 

24 avri l 1992 ( p a r a g r a p h e 19 c i -dessus) . 

La C o u r r e c o n n a î t la néces s i t é d ' u n e c o n d u i t e efficace des e n q u ê t e s 

p é n a l e s , ce qu i p e u t i m p l i q u e r q u ' u n e p a r t i e d e s i n f o r m a t i o n s recue i l l ies 

d u r a n t ces inves t iga t ions do iven t ê t r e g a r d é e s s ec rè t e s afin d ' e m p ê c h e r 

des su spec t s d ' a l t é r e r des p r e u v e s et de n u i r e à la b o n n e a d m i n i s t r a t i o n 

d e la j u s t i c e . T o u t e f o i s , ce bu t l é g i t i m e ne s a u r a i t ê t r e poursu iv i au pr ix d e 

r e s t r i c t i o n s i m p o r t a n t e s a p p o r t é e s a u x d ro i t s d e la dé fense . En 

c o n s é q u e n c e , d e s i n f o r m a t i o n s e s sen t i e l l e s p o u r a p p r é c i e r la l éga l i t é d e 

la d é t e n t i o n d ' u n e p e r s o n n e do iven t ê t r e m i s e s à d i spos i t ion de l 'avocat 

du suspec t d ' u n e m a n i è r e a d a p t é e à la s i t u a t i o n . 

48 . D a n s ces c i r c o n s t a n c e s , et eu é g a r d à l ' i m p o r t a n c e d o n n é e p a r le 

t r i b u n a l de d i s t r i c t d a n s son r a i s o n n e m e n t a u x dépos i t i ons fai tes p a r 

M M . N . et W. , q u e le r e q u é r a n t n ' a pas pu c o n t e s t e r de m a n i è r e 

s a t i s f a i s an t e pu i squ ' i l n ' e n a pas eu c o m m u n i c a t i o n , la p r o c é d u r e d e v a n t 

le t r i b u n a l d e d i s t r i c t de F r a n c f o r t , qu i a con t rô l é la l éga l i t é de la 

d é t e n t i o n proviso i re du r e q u é r a n t , n ' a p a s r e s p e c t é les g a r a n t i e s p r é v u e s 

p a r l ' a r t ic le 5 § 4 de la C o n v e n t i o n . D è s lors , il y a eu v io la t ion d e c e t t e 

d i spos i t ion . 

II. S U R L ' A P P L I C A T I O N DE L ' A R T I C L E 41 DE LA C O N V E N T I O N 

49. A u x t e r m e s d e l 'a r t ic le 41 d e la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable. » 

A. D o m m a g e m o r a l 

50. Le r e q u é r a n t r é c l a m e u n e s o m m e d ' au m o i n s 5 000 m a r k s 

a l l e m a n d s ( D E M ) p o u r p ré jud ice m o r a l . Il sou l igne q u ' e n r a i son d u refus 
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d ' a c c é d e r au doss ie r de l ' i n s t ruc t ion , il a é t é d a n s l ' i ncapac i t é t o t a l e de 

c o n t e s t e r sa d é t e n t i o n prov iso i re , q u i a d u r é p r è s d e d e u x mois - du 

6 février a u 3 avri l 1992 - et s 'est a v é r é e d i s p r o p o r t i o n n é e p u i s q u e le 

t r i b u n a l de d i s t r i c t ne l 'a c o n d a m n é q u ' à u n e a m e n d e . C o m m e il ava i t 

dé jà so ixan te -s ix ans e t é t a i t en m a u v a i s e s a n t é à c e t t e é p o q u e , il 

s 'est m ê m e sen t i m a l d u r a n t u n t r a n s f è r e m e n t e n t r e d e u x l ieux d e 

d é t e n t i o n . 

5 1 . Le G o u v e r n e m e n t ne f o r m u l e pas d ' o b s e r v a t i o n s su r ce po in t . 

52. La C o u r cons idè re qu ' i l es t imposs ib le de d é t e r m i n e r si le m a n d a t 

d ' a r r ê t à l ' e n c o n t r e du r e q u é r a n t a u r a i t é t é a n n u l é p a r le t r i b u n a l de 

d is t r ic t de F r a n c f o r t s'il n 'y ava i t pas eu v io la t ion de l 'a r t ic le 5 § 4 de la 

C o n v e n t i o n . Q u a n t à la f r u s t r a t i o n q u e le r e q u é r a n t a u r a i t r e s s e n t i e d u 

fait de l ' absence de g a r a n t i e s p r o c é d u r a l e s suf f i san tes p e n d a n t sa 

d é t e n t i o n , la C o u r e s t i m e q u e , d a n s les c i r c o n s t a n c e s p a r t i c u l i è r e s d e 

l 'affaire, le c o n s t a t de v io la t ion est suff isant ( a r r ê t Nikolova p r éc i t é , § 76) . 

B. F r a i s e t d é p e n s 

5 3 . Le r e q u é r a n t d e m a n d e en o u t r e 968,87 D E M p o u r les frais et 

d é p e n s c o r r e s p o n d a n t à sa r e p r é s e n t a t i o n légale d e v a n t les j u r i d i c t i o n s 

i n t e r n e s . Il r é c l a m e é g a l e m e n t le r e m b o u r s e m e n t d e ses frais de 

r e p r é s e n t a t i o n d e v a n t les o r g a n e s de la C o n v e n t i o n , ma i s ne d o n n e 

a u c u n e préc i s ion q u a n t à l eur m o n t a n t . 

54. Le G o u v e r n e m e n t ne fo rmule pas d ' o b s e r v a t i o n s su r ce po in t . 

55 . Q u a n t a u x frais et d é p e n s exposés p a r le r e q u é r a n t d a n s le c a d r e 

d e sa r e p r é s e n t a t i o n l éga le , la C o u r , s t a t u a n t e n é q u i t é , lui a l loue u n e 

i n d e m n i t é de 2 000 D E M , p lus tou t m o n t a n t p o u v a n t ê t r e dû a u t i t r e de 

la t a x e su r la v a l e u r a j o u t é e . 

C. I n t é r ê t s m o r a t o i r e s 

56. Selon les i n f o r m a t i o n s d o n t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 

app l icab le en A l l e m a g n e à la d a t e d ' a d o p t i o n d u p r é s e n t a r r ê t est de 

8,42 % l 'an. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu v io la t ion de l ' a r t ic le 5 § 4 de la C o n v e n t i o n ; 

2. Dit q u e le c o n s t a t de v io la t ion c o n s t i t u e en soi u n e sa t i s fac t ion 

é q u i t a b l e suff isante p o u r t ou t p ré jud ice m o r a l subi p a r le r e q u é r a n t ; 
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3 . Dit 

a) q u e l 'E ta t d é f e n d e u r doit v e r s e r a u r e q u é r a n t , d a n s les t ro is mois à 

c o m p t e r du j o u r où l ' a r r ê t s e r a d e v e n u définitif, c o n f o r m é m e n t à 

l ' a r t ic le 44 § 2 d e la C o n v e n t i o n , 2 000 D E M (deux mil le m a r k s 

a l l e m a n d s ) p o u r frais et d é p e n s , p lus t ou t m o n t a n t p o u v a n t ê t r e dû au 

t i t r e de la t a x e s u r la v a l e u r a j o u t é e ; 

b) q u e ce m o n t a n t s e r a à m a j o r e r d ' u n i n t é r ê t s imp le de 8,42 % l 'an à 

c o m p t e r de l ' exp i r a t i on d u d i t dé l a i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le s u r p l u s . 

Fa i t en ang la i s , pu is c o m m u n i q u é p a r écri t le 13 févr ier 2 0 0 1 , en 

application de l ' a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

M i c h a e l O ' B O Y L E 

Greff ier 
Elisabeth P A L M 

P r é s i d e n t e 
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SUMMARY1 

Refusal of access to investigation file in connect ion with detent ion on 
remand 

Article 5 § 4 

Review of lawfulness of detention - Refusal of access to investigation file in connection with 
detention on remand - Detention on remand - Procedural guarantees of review - Adversarial 
proceedings - Equality of arms - Access to investigation file - Relevance oj Article 6 to pre-trial 
proceedings - Relevance of guarantees oj Article 6 to proceedings for review of lawfulness of 
detention - Obligation to give accused access to information essential for assessment of 
lawfulness of detention - Waiver of rights 

* 
* * 

In March 1993 a district court issued a warrant for the applicant's arrest on 
suspicion of criminal association, drug trafficking and fraud. He was arrested and 
informed by the detention judge of the charges against him and of the arrest 
warrant . The arrest warrant was later amended and on 14 September 1993 the 
applicant was informed of the amended warrant . His counsel then applied for 
access to the investigation files. However, no action was taken, as the duplicate 
copy of the files had been forwarded to the Diisseldorf Court of Appeal for the 
purposes of review proceedings, while the original files were needed for the 
continuing investigations. Also on 14 September, the public prosecutor's office 
requested the prolongation of the applicant's detention on remand and attached 
24 investigation files. The applicant's counsel applied to the Court of Appeal for 
access to the files. According to a handwritten note by the Court of Appeal 
rapporteur, counsel allegedly agreed in a telephone conversation that the 
decision on the detention be taken without prior access to the files. However, the 
applicant disputed this. On 3 November 1993 the Court of Appeal ordered the 
applicant's continued detention on remand. On 22 November 1993 the public-
prosecutor's office allowed the applicant's counsel to consult the files. On 
7 February 1994, following changes in the jurisdiction of courts, the public 
prosecutor's office requested the Hamm Court of Appeal to order the applicant's 
continued detention and enclosed the investigation files, which by then numbered 
around 70 volumes. In his writ ten submission, the applicant's counsel stated that 
he had been able to consult only 22 volumes of the files and was thus unable to add 
anything to his previous observations. On 1 March 1994 the Court of Appeal 
ordered the applicant's continued detention on remand. On 9 June 1994 the 
public prosecutor's office served on the applicant's counsel the bill of indictment, 
sett ing out the charges, the relevant facts and the evidence, and forwarded to him 

1. This summary by the Registry docs not bind the Court. 
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copies of the files, consisting of over 130 volumes, requesting their return within 
one week. On 30 J u n e 1994 the Court of Appeal ordered the applicant's continued 
detention on remand. However, in October 1994, as it considered that continued 
detention had ceased to be proportionate, the court ordered his release. In 
December 1998 the regional court found him guilty of, inter alia, fraud and 
bribery and sentenced him to imprisonment. 

Held 
Article 5 § 4: A court examining an appeal against detention must provide 
guarantees of a judicial procedure. The proceedings must be adversarial and 
must always ensure "equality of a rms" between the parties, the prosecutor and 
the detainee. Equality of arms is not ensured if counsel is denied access to those 
documents in the investigation file which are essential in order to challenge 
effectively the lawfulness of the detention. These requirements arc derived from 
the right to an adversarial trial as laid down in Article 6, which has some 
application to pre-trial proceedings. In view of the dramatic impact of deprivation 
of liberty on the fundamental rights of the person concerned, proceedings 
conducted under Article 5 § 4 should in principle also meet, to the largest extent 
possible under the circumstances of an ongoing investigation, the basic-
requirements of a fair trial, such as the right to an adversarial procedure. While 
national law may satisfy this last requirement in various ways, whatever method is 
chosen should ensure that the other party is aware that observations have been 
filed and has a real opportunity to comment thereon. In the present case, the 
lawfulness of the applicant's detention on remand was reviewed in three sets of 
proceedings before the Diisseldorf and Hamm Courts of Appeal. As regards the 
first review proceedings, access to the investigation files was not granted to the 
applicant's counsel on the ground that the original files were needed for the 
continuing investigations and the duplicate copies had already been transmitted 
to the Court of Appeal. In that connection, it is for the judicial authorities to 
organise their procedure in such a way as to meet the procedural requirements of 
Article 5 § 4. The Court of Appeal had more than six weeks before 3 November 
1993 to take cognisance ol the files, which left ample time to make them 
available to the defence. As to the Government 's claim that defence counsel 
agreed to the review proceedings being held without prior access to the files, 
given the remaining doubts as to the precise content of the telephone 
conversation and having regard to the importance of the hearing, defence counsel 
could not be said to have waived expressly or in an unequivocal manner the right to 
inspect the files. As a result, when the review hearing was held defence counsel had 
not been able to inspect the files. The public prosecutor's request for the 
prolongation of the applicant's detention on remand was based on the contents of 
those files and those elements appeared to have been essential to the issue of the 
continuation of the detention. Although the applicant was informed about the 
charges against him by the detention judge and through the original and 
amended arrest warrants , the information provided in this way was only an 
account of the facts as construed by the district court on the basis of the 
information provided by the public prosecutor's office and it is hardly possible for 
an accused to challenge properly the reliability of such an account without being 
made aware of the evidence on which it is based. An accused must be given a 
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sufficient opportunity to take cognisance of s ta tements and other pieces of 
evidence underlying them, irrespective of whether he is able to provide any 
indication as to the relevance for his defence of the pieces of evidence to which he 
seeks access. This was even more so in the present case, given the complexity of the 
investigations and the large quantity of material on which the suspicion against 
the applicant was founded and which was only referred to in general terms in the 
arrest warrants and in the request in September 1993 for prolongation of his 
detention on remand, ft was therefore essential for the defence to inspect the 
files prior to the hearing before the Diisseldorf Court of Appeal in November 
1993. As regards the ensuing proceedings, when in February 1994 a further 
prolongation of the detention on remand was requested, more than 40 files had 
been added to the original files and these had not been made available to defence 
counsel. Consequently, at the t ime of the hearing before the H a m m Court of 
Appeal, counsel had been able to consult no more than a limited part of the case 
file before the court. Although under German law access to the file is dependent on 
a request by the defence, in the particular circumstances an effective opportunity 
to inspect the additional files ought to have been offered to the defence, which by 
its previous requests for full access had indicated the urgency of its interest in 
being kept informed about the content of the file. It was therefore over-
formalistic and disproportionate to require another request for access to the new 
volumes. In view of the findings of the Hamm Court of Appeal, it was essential for 
the defence to inspect the voluminous case file in order to be able to challenge 
effectively the lawfulness of the arrest warrant . In the absence of such an 
opportunity, ihis phase of the proceedings did not comply with the basic 
requirements of judicial procedure. As to the proceedings leading to the third 
review hearing, all the files were available to defence counsel at least two weeks 
before the Court of Appeal decided on the continued detention on remand. He was 
thus given an opportunity to acquaint himself with the essential parts of the file 
and to present the applicant's defence in an appropriate manner. In sum, the 
proceedings held in 3 November 1993 and 1 March 1994 for the review ol the 
lawfulness of the applicant's detention did not satisfy the requirements laid down 
in Article 5 § 4. 

Conclusion: violation (unanimously). 
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In t h e c a s e o f S c h ö p s v. G e r m a n y , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Firs t Sec t i on ) , s i t t i n g as a 

C h a m b e r c o m p o s e d of: 
M r s E. PALM, President, 

M r s W . T H O M A S S E N , 

M r L . FERRARI B R A V O , 

M r J . CASADEVALL, 

M r B . Z U P A N C I C , 

M r T . V\f^\RV, judges, 
M r H . J U N G , ad hoc judge, 

a n d M r M . O ' B O Y L E , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r i v a t e on 23 J a n u a r y 2 0 0 1 , 
Del ivers t h e following j u d g m e n t , wh ich was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t he C o u r t by t he E u r o p e a n C o m m i s s i o n of 
H u m a n R i g h t s ( " the C o m m i s s i o n " ) on 9 D e c e m b e r 1998. It o r i g i n a t e d in 
a n a p p l i c a t i o n (no . 25116/94) a g a i n s t t h e F e d e r a l R e p u b l i c of G e r m a n y 
lodged wi th t he C o m m i s s i o n u n d e r f o r m e r Ar t ic le 25 of t he C o n v e n t i o n 
for t h e P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " the 
C o n v e n t i o n " ) by a G e r m a n n a t i o n a l , M r J ö r g R u d o l f Schöps ( " the 
a p p l i c a n t " ) , on 4 J u l y 1994. 

2. T h e a p p l i c a n t was r e p r e s e n t e d by M r K. H i i t s ch a n d M r W. K ü p p e r -
F a h r e n b e r g , b o t h lawyers a n d n o t a r i e s p r a c t i s i n g in E s s e n ( G e r m a n y ) . 
T h e G e r m a n G o v e r n m e n t ( " the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t h e i r 
A g e n t , M r s H . V o e l s k o w - T h i e s , Ministerialdirigentin, F e d e r a l M i n i s t r y of 
J u s t i c e . 

3. T h e case c o n c e r n s t he a p p l i c a n t ' s c o m p l a i n t t h a t , in t h e p r o c e e d i n g s 
for t h e review of his d e t e n t i o n on r e m a n d , his de fence counse l was d e n i e d 
access to t h e c r i m i n a l files, c o n t r a r y t o Ar t i c l e 5 § 4 of t h e C o n v e n t i o n . 

4. O n 14 J a n u a r y 1999 a pane l of the G r a n d C h a m b e r dec ided , in 
accordance wi th Art ic le 5 § 4 of Protocol No . 11 to t he C o n v e n t i o n t a k e n 
t o g e t h e r wi th Ru les 100 § 1 a n d 24 § 6 of t he R u l e s of C o u r t , t h a t t he case 
should be dea l t w i th by a C h a m b e r c o n s t i t u t e d wi th in one of the Sect ions of 
the C o u r t . S u b s e q u e n t l y t he P re s iden t of t h e C o u r t a s s igned t he case to t he 
First Sec t ion . W i t h i n t h a t Sec t ion , the C h a m b e r t h a t would cons ider t he case 
(Article 27 § 1 of t he Conven t i on ) was cons t i t u t ed as provided in Rule 26 § 1. 
M r G. Ress , the j u d g e e lec ted in respect of G e r m a n y , w i t h d r e w from s i t t ing 
in t he case (Rule 28) . T h e G o v e r n m e n t accordingly a p p o i n t e d M r H . J u n g to 
sit a s an ad hoc j u d g e (Article 27 § 2 of t he C o n v e n t i o n a n d Rule 29 § 1). 

5. T h e G o v e r n m e n t filed w r i t t e n obse rva t i ons on t h e m e r i t s (Ru le 59 
§ 1). In sp i te of severa l r e m i n d e r s , counse l for t he a p p l i c a n t did not . 
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6. O n 12 O c t o b e r 1999 t h e C h a m b e r d e c i d e d , p u r s u a n t to Ru le 59 § 2 
in fine, no t to hold a h e a r i n g in t h e case . 

THE FACTS 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

7. T h e app l i can t is a G e r m a n n a t i o n a l , b o r n in 1953 a n d living in 
Essen . 

8. In 1992 t h e Essen publ ic p r o s e c u t o r ' s office (Staatsanwaltschaft) 
s t a r t e d i nves t i ga t ions aga ins t t he app l i can t a n d a n u m b e r of o t h e r peop le 
s u s p e c t e d of f raud . 

9. O n 11 M a r c h 1993 the Essen Dis t r ic t C o u r t (Amtsgericht) i s sued a 
w a r r a n t for t h e a r r e s t of t h e a p p l i c a n t a n d two o t h e r s u s p e c t s , M s S. a n d 
M s L., on susp ic ion of c r i m i n a l a s soc ia t ion , d r u g t raff icking a n d seve ra l 
c o u n t s of f raud. 

In its dec is ion , t he Dis t r ic t C o u r t n o t e d t h a t t h e su spec t s had b e e n 
c h a r g e d wi th hav ing founded — t o w a r d s t h e e n d of D e c e m b e r 1988 — a n 
a s soc ia t ion for t h e p u r p o s e of g a i n i n g l a rge profi ts f rom f r a u d u l e n t 
t r a d i n g in o p t i o n s . M o r e o v e r , as f rom m i d - 1 9 9 0 the s u s p e c t s had a g r e e d 
to i m p o r t coca ine f rom Majo rca to G e r m a n y a n d to sell it t h e r e . Seve ra l 
a ccompl i ce s h a d b e e n r e c r u i t e d as m e m b e r s of t h e c r i m i n a l o r g a n i s a t i o n 
a n d had b e e n involved in t he n u m e r o u s c r i m i n a l offences. As r e g a r d s t he 
f r a u d u l e n t t r a d i n g in op t ions , a lmos t one t h o u s a n d v ic t ims h a d b e e n 
d e f r a u d e d by the c r i m i n a l a s soc ia t ion b e t w e e n the b e g i n n i n g of 1989 a n d 
M a r c h 1993, a n d t h e y had lost a to ta l of s ixty mil l ion G e r m a n m a r k s . 
M o r e o v e r , b e t w e e n O c t o b e r 1990 a n d A u g u s t 1992 a p p r o x i m a t e l y 100 kg 
of coca ine had b e e n i m p o r t e d to a n d sold in G e r m a n y . T h e Dis t r ic t C o u r t 
found t h a t , hav ing r e g a r d to t he s t a t e m e n t s m a d e by s o m e wi tne s se s a n d 
the d e f e n d a n t s , t he r e su l t s of t he t e l e p h o n e - t a p p i n g o p e r a t i o n s a n d o t h e r 
r e su l t s of t he i nves t iga t ions , t h e r e was a s t r o n g susp ic ion t h a t t h e 
a p p l i c a n t , M s S. a n d M s L. h a d c o m m i t t e d t h e c r i m i n a l offences in 
q u e s t i o n . 

T h e Dis t r i c t C o u r t also c o n s i d e r e d t h a t t h e r e was a d a n g e r of 
a b s c o n d i n g w i th in t h e m e a n i n g of Ar t i c l e 112 § 2.2 of t h e C o d e of 
C r i m i n a l P r o c e d u r e (Strafprozeßordnung). In th i s r e spec t , t h e cou r t found 
t h a t , t a k i n g in to a c c o u n t t h e s e r i o u s n e s s of t h e offences w i t h which t h e 
s u s p e c t s w e r e c h a r g e d a n d the i m p o r t a n c e of t he d a m a g e they h a d 
c a u s e d , t h e y h a d to expec t a long t e r m of i m p r i s o n m e n t . M o r e o v e r , t h e 
s u s p e c t s obviously had sufficient financial m e a n s to abscond . Acco rd ing 
to t he Dis t r i c t C o u r t , t h e r e was also a d a n g e r of col lus ion w i th in t h e 
m e a n i n g of Ar t i c l e 112 § 2.3 of t h e C o d e of C r i m i n a l P r o c e d u r e , s ince , a s 
m e m b e r s of a c r i m i n a l a s soc ia t ion , t he su spec t s w e r e a c c u s t o m e d to 
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d i sgu i s ing t h e e x t e n t of t he i r ac t iv i t ies by hav ing r e c o u r s e to " m e n of 
s t r a w " and fict i t ious c o n t r a c t s , and were t he r e fo r e likely to s u p p r e s s 
ev idence or inf luence w i t n e s s e s . 

10. T h e a p p l i c a n t was a r r e s t e d on 19 M a r c h 1993. In t he p r e s e n c e of 
his defence counse l , M r Hi i t s ch , he was i n f o r m e d by t h e d e t e n t i o n j u d g e 
(Haftrichter) of t h e c h a r g e s a g a i n s t h im a n d of t h e a r r e s t w a r r a n t of 
11 M a r c h 1993. T h e a p p l i c a n t d id not m a k e a s t a t e m e n t . H e r e q u e s t e d 
a n ora l h e a r i n g on the lawfulness of his d e t e n t i o n (Haftpriifung) but l a t e r 
w i t h d r e w his r e q u e s t . 

11. A c c o r d i n g to t he a p p l i c a n t , his counse l app l ied as ea r ly as M a r c h 
1993 to t h e Essen publ ic p r o s e c u t o r ' s office for leave to consu l t t h e 
inves t iga t ion files, but his r e q u e s t was r e j ec t ed on the g r o u n d t h a t access 
to those d o c u m e n t s would e n d a n g e r t he cou r se of t he inves t iga t ions . 
Howeve r , n e i t h e r t h e r e q u e s t n o r its d i smissa l a r e r e c o r d e d in t h e files of 
t h e publ ic p r o s e c u t o r ' s office. 

12. In t h e e n s u i n g p r o c e e d i n g s , counse l for t he a p p l i c a n t was j o i n e d by 
a co l l eague , M r K i t p p e r - F a h r e n b e r g . 

13. O n 3 M a y 1993 t h e a p p l i c a n t , in t h e p r e s e n c e of de fence counse l , 
was q u e s t i o n e d by the police abou t t h e c h a r g e s a g a i n s t h i m . H e ind i ca t ed 
t h a t he h a d , in t h e m e a n t i m e , r e p e a t e d l y consu l t ed his counse l . In t h e 
cour se of f u r t h e r i n t e r r o g a t i o n s on 5 a n d 6 May , a n d 13 a n d 20 J u l y 1993, 
mos t ly in t he p r e s e n c e of counse l , t he a p p l i c a n t was q u e s t i o n e d in de t a i l 
a b o u t the c h a r g e s aga ins t h i m , in p a r t i c u l a r ab o u t t he c o n t e n t s of 
t e l e p h o n e calls which had been recorded bv t app ing u n d e r an o r d e r m a d e 
in M a y 1992. 

14. O n r! S e p t e m b e r 1993 t h e Essen Dis t r i c t C o u r t a m e n d e d the a r r e s t 
w a r r a n t , a d d i n g in p a r t i c u l a r fu r the r c h a r g e s of t a x evas ion , c o r r u p t i o n , 
i n c i t e m e n t to m a k e a false e n t r y in official r e co rds a n d m a k i n g a false 
affidavit. T h e Dis t r i c t C o u r t con f i rmed t h a t t h e r e was still a d a n g e r of 
t h e a p p l i c a n t a n d o t h e r su spec t s a b s c o n d i n g a n d t h a t less s t r i n g e n t 
m e a s u r e s could be t a k e n only in t h e case of M s S. C o n s e q u e n t l y t he 
e x e c u t i o n of t he w a r r a n t for M s S.'s a r r e s t could be s u s p e n d e d , w h e r e a s 
t h e a p p l i c a n t a n d Ms L. had to be f u r t h e r r e m a n d e d in cus tody . 

15. O n 14 S e p t e m b e r 1993 the a p p l i c a n t was i n f o r m e d of t h e a m e n d e d 
a r r e s t w a r r a n t . H i s counse l t h e n app l ied for access to t h e files. N o ac t ion 
was t a k e n on t h a t r e q u e s t a s t h e d u p l i c a t e copy of t h e files h a d already-
b e e n fo rwarded to t he D u s s e l d o r f C o u r t of A p p e a l (Oberlandesgericht) for 
t h e p u r p o s e s of t he review p r o c e e d i n g s , whi le t h e or ig ina l files w e r e 
n e e d e d for t h e p u r p o s e s of t h e c o n t i n u i n g i nves t i ga t i ons . 

16. O n 14 S e p t e m b e r 1993 t h e H a m m publ ic p r o s e c u t o r ' s office 
(Generahtaatsanwaltschaft) r e q u e s t e d t h e p r o l o n g a t i o n of t he a p p l i c a n t ' s 
a n d Ms L.'s d e t e n t i o n on r e m a n d . In this r e q u e s t , to wh ich 24 
inves t iga t ion files w e r e a t t a c h e d , t h e publ ic p r o s e c u t o r n o t ed t h e h i s to ry 
of t h e d e t e n t i o n p r o c e e d i n g s a n d s u m m a r i s e d t h e offences of wh ich the 



too SCHÖPS v. GERMANY J U D G M E N T 

s u s p e c t s w e r e accused . As to t h e fac tua l d e t a i l s , he r e f e r r e d to t h e a r r e s t 
w a r r a n t a n d a pol ice r epo r t of J u l y 1993 wh ich w e r e to be found in t h e 
a t t a c h e d files. A c c o r d i n g to t h e publ ic p r o s e c u t o r , t h e s t r o n g susp ic ion 
a g a i n s t t he su spec t s was b a s e d on the s t a t e m e n t s of t he suspec t s a n d of 
w i t n e s s e s , t he op in ion of a s t o c k b r o k i n g e x p e r t , r e co rds of t e l e p h o n e 
t a p p i n g a n d se ized bus ines s d o c u m e n t s , wh ich w e r e all inc luded in t h e 
i nves t i ga t ion Fdes. H e also con f i rmed t h a t t h e r e was a d a n g e r of 
a b s c o n d i n g . 

17. In his reply of 21 O c t o b e r 1993, t he a p p l i c a n t ' s defence counse l 
app l i ed to t he Dusseldorf C o u r t of A p p e a l for access to t h e files, for a n 
ora l h e a r i n g on t h e q u e s t i o n of t h e a p p l i c a n t ' s c o n t i n u e d d e t e n t i o n a n d 
for his r e l e a s e . H e s u b m i t t e d t h a t he could not c o m m e n t in de t a i l on t h e 
publ ic p r o s e c u t o r ' s s u b m i s s i o n as , d e s p i t e r e p e a t e d p r o m i s e s , he h a d not 
ye t b e e n g r a n t e d access t o t h e inves t iga t ion files, a n d the pub l i c 
p r o s e c u t o r ' s s u b m i s s i o n s w e r e f r a g m e n t a r y a n d t h e r e f o r e did not p rov ide 
a sufficient basis for h i m to rely on. 

113. Acco rd ing to a h a n d w r i t t e n file no t e d r a f t e d by t h e C o u r t of 
A p p e a l r a p p o r t e u r , t h e a p p l i c a n t ' s counse l , in a n s w e r to a t e l e p h o n e 
q u e r y , h a d a g r e e d to a dec is ion on t h e q u e s t i o n of t h e a p p l i c a n t ' s 
c o n t i n u e d d e t e n t i o n on r e m a n d be ing t a k e n w i t h o u t h i m hav ing b e e n 
given access to t h e files b e f o r e h a n d . Howeve r , a c c o r d i n g to t he a p p l i c a n t , 
as con f i rmed by his counse l , M r Hi i t sch , a n d t h e l a t t e r ' s co l l eague , 
M r Po t t , t he r a p p o r t e u r a n d counse l had a g r e e d t h a t counse l could no t 
c o m m e n t on t h e q u e s t i o n of t h e a p p l i c a n t ' s c o n t i n u e d d e t e n t i o n on 
r e m a n d w i t h o u t hav ing h a d access to t h e files a n d t h a t t he C o u r t of 
A p p e a l j u d g e would t h e r e f o r e a r r a n g e for a c o n s u l t a t i o n of t h e files. 

19. O n 3 N o v e m b e r 1993 t h e D u s s e l d o r f C o u r t of A p p e a l o r d e r e d t h e 
applicant's c o n t i n u e d d e t e n t i o n on r e m a n d . 

T h e C o u r t of A p p e a l , hav ing r e g a r d to t h e resu l t of t h e inves t iga t ions 
t h u s far, in p a r t i c u l a r t he a p p l i c a n t ' s a n d t h e co - suspec t s ' s t a t e m e n t s , t h e 
s t a t e m e n t s of t h e v i c t ims , t h e records of t e l e p h o n e t a p p i n g , se ized 
bus ine s s d o c u m e n t s a n d the provis ional op in ion of a s t o c k b r o k i n g e x p e r t , 
c o n f i r m e d t h a t t h e r e was a s t r o n g suspic ion t h a t t h e a p p l i c a n t h a d 
c o m m i t t e d t h e offences in q u e s t i o n . As r e g a r d s t h e d a n g e r of t h e 
a p p l i c a n t ' s a b s c o n d i n g , t h e C o u r t of A p p e a l n o t ed t h a t he h a d 
s u b s t a n t i a l financial m e a n s a n d rea l p r o p e r t y in Ma jo rca . M o r e o v e r , 
un t i l his a r r e s t , he h a d had c o n t a c t s in t he U n i t e d S t a t e s of A m e r i c a , 
S w i t z e r l a n d a n d Spa in . 

T h e C o u r t of A p p e a l a lso c o n s i d e r e d t h a t t he a p p l i c a n t ' s c o n t i n u e d 
d e t e n t i o n on r e m a n d was not d i s p r o p o r t i o n a t e . As to t h e conduc t of t h e 
inves t iga t ion p r o c e e d i n g s , t h e C o u r t of A p p e a l obse rved t h a t t he c o m p l e x 
n a t u r e a n d the scope of t he i nves t i ga t ions h a d no t yet e n a b l e d a j u d g m e n t 
to be r e a c h e d . In th is c o n n e c t i o n , t he C o u r t of A p p e a l n o t e d t h a t t h e 
i nves t i ga t ion files a l r e a d y c o m p r i s e d 24 v o l u m e s , t h e i n d i c t m e n t b e i n g 
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env isaged for N o v e m b e r 1993. Final ly, t h e C o u r t of A p p e a l s t a t e d t h a t 
t h e r e h a d b e e n no need for a n o ra l rev iew h e a r i n g . 

20. O n 22 N o v e m b e r 1993 t h e E s s e n pub l i c p r o s e c u t o r ' s office dec ided 
to al low the a p p l i c a n t ' s de fence counse l to consu l t t h e i nves t i ga t ion files. 
A c c o r d i n g to t he app l i can t , only 22 of t he t h e n 24 files w e r e m a d e 
ava i lab le . T h e y w e r e r e t u r n e d in J a n u a r y 1994. A c c o r d i n g to t h e 
a p p l i c a n t , his counse l app l i ed for f u r t h e r c o n s u l t a t i o n of t h e files a t t h e 
b e g i n n i n g of 1994. 

2 1 . O n 7 F e b r u a r y 1994, following c h a n g e s in t h e j u r i s d i c t i o n of t h e 
c o u r t s , t he H a m m publ ic p r o s e c u t o r ' s office r e q u e s t e d t h e H a m m C o u r t 
of A p p e a l to o r d e r t he a p p l i c a n t ' s c o n t i n u e d d e t e n t i o n on r e m a n d . T h e 
publ ic p r o s e c u t o r ' s office enc losed t h e c r i m i n a l files, wh ich c o m p r i s e d 69 
v o l u m e s a n d 3 subs id i a ry files (Beiakten). 

22. In his w r i t t e n s u b m i s s i o n of 28 F e b r u a r y 1994, t h e a p p l i c a n t ' s 
counse l s t a t e d t h a t he h a d t h u s far b e e n ab le to consu l t only 22 v o l u m e s 
of t h e c r i m i n a l files and t h a t h e could no t , t h e r e f o r e , a d d a n y t h i n g to his 
p rev ious o b s e r v a t i o n s . 

23 . O n 1 M a r c h 1994 t h e H a m m C o u r t of A p p e a l g r a n t e d t h e r e q u e s t 
of 7 F e b r u a r y 1994 a n d o r d e r e d t h e a p p l i c a n t ' s c o n t i n u e d d e t e n t i o n on 
r e m a n d . 

T h e C o u r t of A p p e a l cons ide red t h a t t he r e a s o n s s t a t e d in t he Dusse ldo r f 
C o u r t of Appea l ' s previous decision r e m a i n e d val id. Moreover , the 
inves t iga t ions h a d p rog res sed . T h e police h a d p r e p a r e d a n i n t e r m e d i a t e 
r e p o r t in J a n u a r y 1994 and ind ica ted t h a t t h e q u e s t i o n i n g of ab o u t one 
t h o u s a n d wi tnesses had a l m o s t b e e n c o m p l e t e d . T h e final police r epo r t a n d 
t h e r epo r t of t he t ax- inves t iga t ion a u t h o r i t i e s h a d b e e n a n n o u n c e d for t he 
end of F e b r u a r y 1994. T h e publ ic p ro secu to r ' s office envisaged p r e p a r i n g the 
bill of i n d i c t m e n t i m m e d i a t e l y a f t e rwards . T h u s t h e obl iga t ion to conduc t 
t he p roceed ings expedi t ious ly h a d not b e e n d i s r e g a r d e d . 

T h e C o u r t of A p p e a l f u r t h e r found t h a t t h e a p p l i c a n t ' s c o m p l a i n t 
u n d e r Ar t ic le 5 § 4 of t h e C o n v e n t i o n a b o u t t h e lack of access to t he 
i nves t i ga t ion files did no t affect t he val id i ty of t h e a r r e s t w a r r a n t . 

24. O n 25 M a r c h 1994 the a p p l i c a n t lodged a c o n s t i t u t i o n a l c o m p l a i n t 
(Verfassungsbeschwerde) a b o u t t h e decis ions of 3 N o v e m b e r 1993 a n d 1 M a r c h 
1994, c o m p l a i n i n g in p a r t i c u l a r abou t t he lack of sufficient access to t h e 
i nves t i ga t ion files. In th i s r e spec t , he s t r e s s e d t h a t he h a d b e e n g r a n t e d 
access to only 22 v o l u m e s of t h e i nves t i ga t ion files which , at t h a t t i m e , 
c o m p r i s e d 132 v o l u m e s a l t o g e t h e r . H e a n d his de fence counse l h a d not , 
t h e r e f o r e , b e e n able to c o m m e n t p rope r ly on t h e a c c u s a t i o n a g a i n s t h i m 
a n d to exerc i se t h e defence r i g h t s effectively. 

25 . O n 2 M a y 1994 t h e F e d e r a l C o n s t i t u t i o n a l C o u r t (Bundes-
verfassungsgericht) dec ided not to e n t e r t a i n t h e a p p l i c a n t ' s c o m p l a i n t . 

26. O n 25 M a r c h 1994 t h e Essen publ ic p r o s e c u t o r ' s office d r e w 
u p t h e bill of i n d i c t m e n t (Anklageschrift) a g a i n s t t h e a p p l i c a n t a n d four 
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co-accused , w h o w e r e c h a r g e d w i t h va r ious c r i m i n a l offences. As far as t h e 
a p p l i c a n t was c o n c e r n e d , t h e bill of i n d i c t m e n t m e n t i o n e d 91 c o u n t s of 
f raud , c o r r u p t i o n , i n c i t e m e n t to m a k e a false e n t r y in a n official r e co rd 
a n d s w e a r i n g a false affidavit . T h e p r o c e e d i n g s r e l a t i n g to t h e c h a r g e s of 
t a x evas ion w e r e severed from t h e s e m a i n p r o c e e d i n g s . P r o s e c u t i o n for 
un lawful a s soc ia t ion was d i s c o n t i n u e d in view of t h e s e r i ousnes s of t he 
o t h e r c h a r g e s . T h e bill of i n d i c t m e n t , wh ich se t ou t in de t a i l t he c h a r g e s 
a g a i n s t t he a p p l i c a n t , t he r e l e v a n t facts a n d t h e ev idence , was served on 
t h e a p p l i c a n t ' s counse l on 9 J u n e 1994. 

27. O n 9 J u n e 1994 t h e E s s e n publ ic p r o s e c u t o r ' s office f o r w a r d e d 
copies of t he inves t iga t ion files, n a m e l y 132 m a i n , a n d 2 s u p p l e m e n t a r y , 
v o l u m e s ( abou t 16,000 p a g e s a l t o g e t h e r ) to t he a p p l i c a n t ' s de fence 
counse l for c o n s u l t a t i o n . It r e q u e s t e d t h a t t h e y be r e t u r n e d w i t h i n o n e 
week to allow c o n s u l t a t i o n by t h e o t h e r de fence counse l . O n 23 J u n e 1994 
t h e office sen t a r e m i n d e r r e g a r d i n g the r e t u r n of t he files. T h e d a t e of t h e i r 
r e t u r n w a s not r e c o r d e d . Acco rd ing to t h e a p p l i c a n t , t h e copies m a d e 
ava i l ab le to his counse l w e r e not c o m p l e t e . 

28. O n 30 J u n e 1994 the H a m m C o u r t of A p p e a l o r d e r e d t h e 
a p p l i c a n t ' s c o n t i n u e d d e t e n t i o n on r e m a n d . U p o n r e q u e s t by counse l of 
o n e of t h e a p p l i c a n t ' s co-accused, t he decis ion h a d to be ad jou rned for one 
week in o r d e r to allow a n a d e q u a t e o p p o r t u n i t y for submiss ions to be filed. 

T h e C o u r t of A p p e a l con f i rmed the f indings as laid d o w n in t he e a r l i e r 
dec is ions of 3 N o v e m b e r 1993 a n d 1 M a r c h 1994. As r e g a r d s t he c h a r g e s 
a g a i n s t t h e a p p l i c a n t , t he C o u r t of A p p e a l n o t e d t he c h a n g e s r e s u l t i n g 
from t h e bill of i n d i c t m e n t , wh ich did not inc lude t he c h a r g e s of found ing 
a c r i m i n a l a s soc ia t ion a n d of t a x evasion. T h e p r o s e c u t i o n r e g a r d i n g the 
first of t h e s e c h a r g e s h a d b e e n d i s c o n t i n u e d in a c c o r d a n c e wi th t h e 
r e l e v a n t provis ions of t he C o d e of C r i m i n a l P r o c e d u r e , in view of t h e 
m i n o r i m p o r t a n c e of t h e offence as c o m p a r e d to those set ou t in t he bill 
of i n d i c t m e n t . As r e g a r d s t h e t ax -evas ion offence, f u r t h e r i nves t iga t ions 
w e r e p e n d i n g . 

T h e C o u r t of A p p e a l a l so cons ide r ed t h a t t he i nves t i ga t ions h a d 
j j rogressed . T h e bill of i n d i c t m e n t had m e a n w h i l e b e e n d r a w n u p a n d 
f o r w a r d e d to t h e E c o n o m i c Offences Divis ion a t t h e E s s e n R e g i o n a l 
C o u r t (Landgericht). T h e R e g i o n a l C o u r t h a d s t a r t e d e x a m i n i n g t h e 
comjj lex case a n d env i saged , if t h e m a i n t r ia l p r o c e e d i n g s w e r e to beg in , 
s t a r t i n g t h e h e a r i n g s in S e p t e m b e r 1994. 

29. O n 19 O c t o b e r 1994 t h e H a m m C o u r t of A p p e a l o r d e r e d t h e 
a p p l i c a n t ' s r e l e a s e . T h e C o u r t of A p p e a l con f i rmed t h a t t h e r e was still a 
s t r o n g case a g a i n s t t h e apj i l icant a n d t h a t t h e r e a s o n s for d e t a i n i n g h i m 
on r e m a n d r e m a i n e d ; however , his c o n t i n u e d d e t e n t i o n h a d ceased to be 
j i r o p o r t i o n a t e . T h e C o u r t of A p p e a l c o n s i d e r e d , in p a r t i c u l a r , t h a t s ince 
M a y 1994 the E s s e n Reg iona l C o u r t h a d no t m a d e p r o g r e s s in t h e 
p r o c e e d i n g s . T h e a p p l i c a n t was r e l e a s e d f rom d e t e n t i o n t he s a m e day. 
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30. O n 15 D e c e m b e r 1998 t h e Essen Reg iona l C o u r t found the app l i can t 
gui l ty of f raud, b r ibery a n d swea r ing a false affidavit a n d s e n t e n c e d h im to 
a n a g g r e g a t e t e r m of five yea r s a n d six m o n t h s ' i m p r i s o n m e n t . 

II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

3 1 . Ar t i c les 112 et seq . of t he C o d e of C r i m i n a l P r o c e d u r e (Slraf-
prozefiordnung) c o n c e r n t h e a r r e s t a n d d e t e n t i o n of a p e r s o n on r e a s o n a b l e 
suspic ion of hav ing c o m m i t t e d a n offence. A c c o r d i n g to Ar t ic le 112, 
a p e r s o n m a y be d e t a i n e d on r e m a n d if t h e r e is a s t r o n g suspic ion t h a t 
he or she h a s c o m m i t t e d a c r i m i n a l offence a n d if t h e r e is a r e a s o n for 
a r r e s t , such as t h e risk of a b s c o n d i n g or t h e risk of col lus ion. Ar t ic le 116 
r e g u l a t e s t h e s u s p e n s i o n of t h e e x e c u t i o n of a n a r r e s t w a r r a n t . 

32. U n d e r Ar t i c l e 117 of t h e C o d e of C r i m i n a l P r o c e d u r e , r e m a n d 
p r i s o n e r s c a n ask a t any t i m e for jud ic i a l rev iew of t h e a r r e s t w a r r a n t . A n 
ora l h e a r i n g will be he ld a t t h e r e q u e s t of t h e r e m a n d p r i s o n e r , or if the 
cou r t so dec ides of i ts own m o t i o n (Art icle 118 § 1). If t he a r r e s t w a r r a n t is 
he ld to be val id following the h e a r i n g , t h e r e m a n d p r i s o n e r is e n t i t l e d to a 
new ora l h e a r i n g only if t h e d e t e n t i o n h a s l a s t e d for t h r e e m o n t h s 
a l t o g e t h e r a n d if two m o n t h s have e l apsed s ince t h e las t o ra l h e a r i n g 
(Art ic le 118 § 3 ) . Ar t ic le 120 prov ides t h a t a n a r r e s t w a r r a n t h a s t o be 
q u a s h e d if r e a s o n s jus t i fy ing t h e d e t e n t i o n on r e m a n d no longer pers i s t 
or if t he c o n t i n u e d d e t e n t i o n a p p e a r s d i s p r o p o r t i o n a t e . Any p r o l o n g a t i o n 
of d e t e n t i o n on r e m a n d beyond a n ini t ia l six m o n t h s is t o be d e c i d e d by t h e 
C o u r t of A p p e a l (Ar t ic les 121-22). 

33 . Ar t i c les 137 et seq . of t h e C o d e of C r i m i n a l P r o c e d u r e c o n c e r n t he 
de fence of a p e r s o n c h a r g e d w i t h hav ing c o m m i t t e d a c r i m i n a l offence, in 
p a r t i c u l a r t h e choice of de fence counse l or a p p o i n t m e n t of official de fence 
counse l . A c c o r d i n g to Ar t ic le 147 § 1, de fence counse l is e n t i t l e d to consul t 
t he files wh ich have b e e n p r e s e n t e d to t h e t r ia l c o u r t o r wh ich would be 
p r e s e n t e d to t h e t r ia l c o u r t in case of an i n d i c t m e n t , a n d to inspec t t he 
exh ib i t s . P a r a g r a p h 2 of th is provis ion al lows for a refusal of access to 
p a r t or all of t h e files or to t h e exh ib i t s for as long as t he p r e l i m i n a r y 
inves t iga t ion has not b e e n t e r m i n a t e d , if t h e p u r p o s e of t he inves t iga t ion 
wou ld o t h e r w i s e be e n d a n g e r e d . P e n d i n g t h e t e r m i n a t i o n of t h e 
p r e l i m i n a r y inves t iga t ion , it is for t h e publ ic p r o s e c u t o r ' s office to dec ide 
w h e t h e r to g r a n t access to t he file or no t ; t h e r e a f t e r it is for t h e p r e s i d e n t 
of t h e t r ia l cou r t (Art ic le 147 § 5 ) . By a n Act a m e n d i n g t h e C o d e of 
C r i m i n a l P r o c e d u r e (Strafrerfahrensdnderungsgesetz, Bundesgesetzblatt, 2000, 
vol. I, P- 1253) wi th effect as f rom 1 N o v e m b e r 2000, t he l a t t e r provis ion 
has b e e n a m e n d e d to t h e effect, inter alia, t h a t an accused w h o is in 
d e t e n t i o n is now en t i t l ed to ask for judicial review of t h e decis ion of t he 
publ ic p r o s e c u t o r ' s office d e n y i n g access to t h e file. 
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34. Ar t i c l e s 151 et seq. of t h e C o d e of C r i m i n a l P r o c e d u r e r e g u l a t e t h e 
p r inc ip les of c r i m i n a l p r o s e c u t i o n a n d t h e p r e p a r a t i o n of t h e i n d i c t m e n t . 
Ar t i c l e 151 prov ides t h a t any t r i a l h a s to be i n i t i a t ed by a n i n d i c t m e n t . 
A c c o r d i n g to Ar t i c l e 152, t h e i n d i c t m e n t is to be p r e f e r r e d by the publ ic 
p r o s e c u t o r ' s office which is, un less o t h e r w i s e p rov ided , b o u n d to 
i n v e s t i g a t e a n y c r i m i n a l offence for wh ich t h e r e exist sufficient g r o u n d s 
of suspic ion . 

35 . P r e l i m i n a r y i nves t i ga t ions a r e to be c o n d u c t e d by t h e publ ic 
p r o s e c u t o r ' s office a c c o r d i n g to Ar t i c les 160 a n d 161 of t h e C o d e of 
C r i m i n a l P r o c e d u r e . O n t h e bas i s of t h e s e inves t iga t ions t he publ ic 
p r o s e c u t o r ' s office dec ides u n d e r Ar t ic le 170 w h e t h e r to p re fe r a n 
i n d i c t m e n t or to d i s c o n t i n u e t h e p r o c e e d i n g s . 

36. A c c o r d i n g to Ar t ic le 103 § 1 of t h e Bas ic Law (Grundgesetz), every 
p e r s o n involved in p r o c e e d i n g s before a cour t is e n t i t l e d to be h e a r d by 
t h a t c o u r t (Anspruch auf rechtliches Gehör). 

A c c o r d i n g to t h e F e d e r a l C o n s t i t u t i o n a l C o u r t (Bundesverfassungs
gericht), th is ru l e r e q u i r e s a cou r t decis ion to be b a s e d only on those facts 
a n d ev iden t i a l Findings which could be c o m m e n t e d u p o n by t h e p a r t i e s . I n 
cases involving a r r e s t and d e t e n t i o n on r e m a n d , t h e a r r e s t w a r r a n t a n d all 
cou r t dec i s ions u p h o l d i n g it m u s t be f o u n d e d only on those facts a n d 
pieces of ev idence of which t h e accused was prev ious ly a w a r e a n d o n 
which he was ab le to c o m m e n t ( F e d e r a l C o n s t i t u t i o n a l C o u r t , dec is ion of 
11 J u l y 1994 (Neue juristische Wochenschrift, 1994, p . 3219) , w i th f u r t h e r 
r e f e r e n c e s ) . 

In t he a f o r e m e n t i o n e d dec is ion , t h e F e d e r a l C o n s t i t u t i o n a l C o u r t he ld 
t h a t , following his a r r e s t , a n accused had to be i n fo rmed of t h e c o n t e n t of 
t h e a r r e s t w a r r a n t a n d p r o m p t l y b r o u g h t before a j u d g e who , w h e n 
q u e s t i o n i n g h i m , h a d to in fo rm h im of all r e l e v a n t i n c r i m i n a t i n g 
ev idence as well as of ev idence in his favour . M o r e o v e r , in t h e course of 
e n s u i n g review p r o c e e d i n g s , t h e accused m u s t be h e a r d and , to t h e 
e x t e n t t h a t t h e i nves t i ga t ion will not be p re jud iced , t h e r e l e v a n t r e su l t s 
of t h e i nves t i ga t ion a t t h a t s t a g e m u s t be given to h i m . I n s o m e cases , 
such o ra l i n f o r m a t i o n m a y no t be sufficient . If t h e facts a n d the ev idence 
f o r m i n g the bas is of a decis ion in d e t e n t i o n m a t t e r s c a n n o t or can n o 
longer be c o m m u n i c a t e d oral ly, o t h e r m e a n s of i n f o r m i n g the accused , 
such as a r igh t to consul t t h e files (Akteneinsicht), a r e to be used. O n the 
o t h e r h a n d , s t a t u t o r y l i m i t a t i o n s on a n a c c u s e d ' s access to t h e files un t i l 
t h e p r e l i m i n a r y inves t iga t ion is c o m p l e t e d a r e to be a c c e p t e d if t h e 
efficient conduc t of c r i m i n a l i nves t i ga t ions so r e q u i r e s . H o w e v e r , even 
whi le t hose i nves t i ga t ions a r e in p r o g r e s s , a n a c c u s e d w h o is d e t a i n e d on 
r e m a n d has a r i g h t of access to t h e files t h r o u g h his lawyer if a n d to t h e 
e x t e n t t h a t t he i n f o r m a t i o n which t h e y c o n t a i n m i g h t affect his posi t ion in 
t h e rev iew p r o c e e d i n g s a n d o ra l i n f o r m a t i o n is no t suff icient . If in such 
cases t h e p r o s e c u t i o n refuses access to t h e r e l e v a n t p a r t s of t he files 
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p u r s u a n t to Ar t ic le 147 § 2 of t he C o d e of C r i m i n a l P r o c e d u r e , t h e 
rev iewing cou r t c a n n o t b a s e its decis ion on those facts a n d ev idence a n d , 
if necessa ry , h a s to set t h e a r r e s t w a r r a n t as ide ( F e d e r a l C o n s t i t u t i o n a l 
C o u r t , op. c i t . ) . 

P R O C E E D I N G S B E F O R E T H E C O M M I S S I O N 

37. M r Schops app l ied to t he C o m m i s s i o n on 4 J u l y 1994. H e 
c o m p l a i n e d u n d e r Ar t i c l e 5 § 4 of t h e C o n v e n t i o n t h a t he had b e e n 
d e n i e d access to t h e i nves t i ga t ion files in c o n n e c t i o n w i t h t h e jud ic i a l 
rev iew of his d e t e n t i o n on r e m a n d . H e f u r t h e r s u b m i t t e d t h a t he h a d 
b e e n the v ic t im of a v io la t ion of Ar t i c les 5 § 3 a n d 6 § 3 (a) a n d (b) of t h e 
C o n v e n t i o n . 

38. O n 10 Apr i l 1997 t h e C o m m i s s i o n d e c l a r e d admis s ib l e t he 
c o m p l a i n t u n d e r Ar t ic le 5 § 4, a n d t h e i n a d m i s s i b l e r e m a i n d e r of t h e 
app l i ca t ion (no. 25116 /94) . In its r e p o r t of 17 S e p t e m b e r 1998 ( fo rmer 
Ar t i c l e 31 of t he C o n v e n t i o n ) 1 , it e x p r e s s e d the op in ion , by twen ty - seven 
vo tes to five, t h a t t h e r e h a d b e e n a v io la t ion of Ar t ic le 5 § 4. 

F I N A L S U B M I S S I O N S T O T H E C O U R T B Y T H E G O V E R N 
M E N T 

39. In t h e i r w r i t t e n s u b m i s s i o n s , t h e G o v e r n m e n t r e q u e s t e d t he C o u r t 
to find t h a t t he F e d e r a l Repub l i c of G e r m a n y h a d not v io la ted its 
ob l iga t ions u n d e r t he C o n v e n t i o n . 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 4 O F T H E C O N V E N T I O N 

40. T h e a p p l i c a n t c o m p l a i n e d abou t t h e p r o c e e d i n g s for t he review of 
his d e t e n t i o n on r e m a n d . H e rel ied on Ar t ic le 5 § 4 of t h e C o n v e n t i o n , 
wh ich r e a d s as follows: 

"Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness of his detention shall be decided speedily by a court 
and his release ordered if the detention is not lawful." 

1. Note by the Registry. The report is obtainable from the Registry. 
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A. A r g u m e n t s b e f o r e t h e C o u r t 

4 1 . T h e a p p l i c a n t s t a t e d t h a t t h e rev iew p r o c e e d i n g s w e r e not t ru ly 
a d v e r s a r i a l , as he a n d his counse l w e r e not g iven sufficient access to t h e 
inves t iga t ion files a n d t hus could not p rope r ly q u e s t i o n t h e lawfulness of 
his c o n t i n u e d d e t e n t i o n on r e m a n d . 

42. A c c o r d i n g to t he G o v e r n m e n t , Ar t i c l e 5 § 4 did not provide for a 
g e n e r a l r ight for a p e r s o n d e t a i n e d on r e m a n d or his counse l to inspec t 
t h e files c o n c e r n i n g the inves t iga t ions a g a i n s t h i m . W h a t m a t t e r e d was 
t h a t t h e accused was given a n o p p o r t u n i t y to t a k e effective legal ac t ion . 
In t he G o v e r n m e n t ' s view, it followed from the d i f ferent scope of 
app l i ca t i on a n d p u r p o s e of Ar t ic le 5 § 4 , w h e n c o m p a r e d w i t h Ar t ic le 6, 
t h a t Ar t ic le 5 § 4 s e c u r e d only t h e r igh t for t h e p e r s o n c o n c e r n e d to have 
access to a cou r t a n d to be h e a r d by it . 

As r e g a r d s the p r e s e n t case , the G o v e r n m e n t s u b m i t t e d t h a t t h e 
p r o c e e d i n g s to rev iew the lawfulness of t h e a p p l i c a n t ' s d e t e n t i o n on 
r e m a n d were t r u l y a d v e r s a r i a l a n d did not infr inge t he p r inc ip le of 
e q u a l i t y of a r m s . T h r e e s t ages of p r o c e e d i n g s w e r e to be d i s t i n g u i s h e d . 

As to the first s t a g e , l e ad ing u p to t h e D u s s e l d o r f C o u r t of A p p e a l ' s 
dec i s ion of 3 N o v e m b e r 1993, t h e G o v e r n m e n t a r g u e d t h a t no r e q u e s t t o 
inspec t t he files was m a d e by counse l for t he a p p l i c a n t before 
14 S e p t e m b e r 1993. C o n t r a r y to t h e C o m m i s s i o n ' s op in ion , t he c la im 
t h a t a r e q u e s t to inspec t t he files was m a d e p r io r to th is d a t e could no t 
be a s s u m e d to be co r r ec t , in t h e a b s e n c e of any e n t r y or r eco rd to th i s 
effect in t he files. If n o t h i n g ac tua l ly h a p p e n e d in r e s p o n s e to t he r e q u e s t 
of 14 S e p t e m b e r 1993, this was b e c a u s e t he d u p l i c a t e files h a d a l r e a d y 
b e e n s e n t to t h e D u s s e l d o r f C o u r t of A p p e a l for t he p u r p o s e s of t h e 
rev iew p r o c e e d i n g s , w h e r e a s t h e o r ig ina l files w e r e still n e e d e d for 
f u r t h e r i nves t i ga t ion of t he case . H o w e v e r , u p o n rece iv ing the w r i t t e n 
rep ly of 21 O c t o b e r 1993 by counse l for t he a p p l i c a n t (see p a r a g r a p h 17 
above) , t h e r a p p o r t e u r in c h a r g e of t h e case a t t he C o u r t of A p p e a l 
c o n t a c t e d de fence counse l by t e l e p h o n e on 28 O c t o b e r 1993. Acco rd ing to 
a file n o t e of t h e r a p p o r t e u r , t h e y bo th a g r e e d to a cour t dec is ion w i t h o u t 
p r io r i n spec t ion of t h e files. C o u n s e l for t h e a p p l i c a n t h a v i n g t h u s waived 
his r igh t to have access to t he files a t th i s s t a g e of t h e p r o c e e d i n g s , no 
i m p e d i m e n t to t he r i g h t s of t he de fence could be ident i f ied wi th r e s p e c t 
to t h e dec is ion of 3 N o v e m b e r 1993. 

As to t he second s t a g e of t he p r o c e e d i n g s , t h e one l e a d i n g u p to t h e 
H a m m C o u r t of A p p e a l ' s dec i s ion of 1 M a r c h 1994, t he G o v e r n m e n t 
p o i n t e d ou t t h a t , following the a p p l i c a n t ' s r e q u e s t of 14 S e p t e m b e r 1993, 
on 22 N o v e m b e r 1993 all the inves t iga t ion files which ex i s t ed a t t h a t t i m e , 
t h a t is to say 24 v o l u m e s , w e r e m a d e ava i lab le to counse l for t h e a p p l i c a n t , 
a n d not only 22 v o l u m e s , as c l a i m e d by t h e ap p l i c an t . T h e o t h e r 45 
v o l u m e s which w e r e a d d e d to t he i nves t i ga t ion files b e t w e e n the e n d of 
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N o v e m b e r 1993 a n d the b e g i n n i n g of F e b r u a r y 1994 w e r e not 
a u t o m a t i c a l l y de l ivered to defence counse l as , in t h e a b s e n c e of any 
expl ic i t s u b s e q u e n t r e q u e s t by the l a t t e r , t h e inves t iga t ion a u t h o r i t i e s 
w e r e not u n d e r a n ob l iga t ion to do so. P a r t i c u l a r l y in very ex tens ive 
p r o c e e d i n g s involving d e t a i l e d inves t iga t ions , as in t he p r e s e n t case , it is 
u p to t he accused or his counse l to follow d e v e l o p m e n t s a n d to k e e p 
a b r e a s t of t h e m and , w h e r e necessa ry , m a k e f u r t h e r r e q u e s t s for 
inspec t ion of t he files. R a t h e r t h a n conf in ing h imse l f to c o m p l a i n i n g of 
th is s t a t e of affairs as l a te as 28 F e b r u a r y 1994, counse l for t he a p p l i c a n t 
shou ld have m a d e a n o t h e r r e q u e s t for inspec t ion of t h e files i m m e d i a t e l y 
af ter the publ ic p r o s e c u t o r ' s r e q u e s t of 7 F e b r u a r y 1994 for t he a p p l i c a n t ' s 
d e t e n t i o n to be p r o l o n g e d . In a n y even t , a r e n e w e d inspec t ion of t he files 
was no t n e c e s s a r y a t t h a t s t a g e , as t h e ev idence r e l e v a n t to t h e issue of 
t h e a p p l i c a n t ' s cus tody , especia l ly t h e w i tne s s s t a t e m e n t s , was known 
to de fence counse l following the i n spec t i on of t h e files g r a n t e d on 
22 N o v e m b e r 1993 (see p a r a g r a p h 20 above ) . 

As to t h e t h i r d and last s t a g e of t h e p r o c e e d i n g s , t h e o n e l e a d i n g u p to 
t h e H a m m C o u r t of A p p e a l ' s dec is ion of 30 J u n e 1994, t he G o v e r n m e n t 
r eca l l ed t h a t on 9 J u n e 1994 a full set of copies of t h e inves t iga t ion files 
was h a n d e d over to t he a p p l i c a n t ' s de fence counse l , well in a d v a n c e of t he 
h e a r i n g before t h e C o u r t of A p p e a l . 

4 3 . T h e C o m m i s s i o n found t h a t t he review p r o c e e d i n g s he ld on 
3 N o v e m b e r 1993 a n d 1 M a r c h 1994 respec t ive ly before the Di i s se ldor f 
and H a m m C o u r t s of A p p e a l did not m e e t t h e r e q u i r e m e n t s laid down in 
Ar t ic le 5 § 4 of t h e C o n v e n t i o n , w h e r e a s t hose he ld on 30 J u n e 1994 did. 

B. T h e C o u r t ' s a s s e s s m e n t 

44. T h e C o u r t recal ls t h a t a r r e s t e d or d e t a i n e d p e r s o n s a r e e n t i t l e d to 
a review b e a r i n g upon t h e p r o c e d u r a l a n d s u b s t a n t i v e cond i t ions which 
a r e e s sen t i a l for t h e " lawfulness" , in t h e s ense of t h e C o n v e n t i o n , of t h e i r 
d e p r i v a t i o n of l iber ty . T h i s m e a n s t h a t t h e c o m p e t e n t cou r t has to 
e x a m i n e "not only c o m p l i a n c e wi th t h e p r o c e d u r a l r e q u i r e m e n t s set ou t 
in [ d o m e s t i c law] bu t a lso t he r e a s o n a b l e n e s s of t h e suspic ion g r o u n d i n g 
the a r r e s t a n d t h e l eg i t imacy of t he p u r p o s e p u r s u e d by t h e a r r e s t a n d the 
e n s u i n g d e t e n t i o n " . 

A cour t e x a m i n i n g an a p p e a l a g a i n s t d e t e n t i o n m u s t p rov ide 
g u a r a n t e e s of a jud ic i a l p r o c e d u r e . T h e p r o c e e d i n g s m u s t be a d v e r s a r i a l 
a n d m u s t a lways e n s u r e " e q u a l i t y of a r m s " b e t w e e n t h e p a r t i e s , t h e 
p r o s e c u t o r a n d t h e d e t a i n e d p e r s o n . E q u a l i t y of a r m s is not e n s u r e d if 
counse l is d e n i e d access to those d o c u m e n t s in t he inves t iga t ion file 
wh ich a r e e s sen t i a l in o r d e r effectively to c h a l l e n g e t h e lawfulness of his 
c l i en t ' s d e t e n t i o n . In t h e case of a p e r s o n whose d e t e n t i o n falls w i th in t h e 
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a m b i t of Ar t ic le 5 § 1 (c) , a h e a r i n g is r e q u i r e d (see , a m o n g o t h e r 
a u t h o r i t i e s , Lamy v. Belgium, j u d g m e n t of 30 M a r c h 1989, Ser ies A no. 151, 
pp . 16-17, § 29, a n d Nikolova v. Bulgaria [ G C ] , no. 31195/96 , § 58, E C H R 
1999-11). 

T h e s e r e q u i r e m e n t s a r c de r ived from the r igh t to a n a d v e r s a r i a l t r ia l as 
laid down in Ar t ic le 6 of t he C o n v e n t i o n , wh ich m e a n s , in a c r i m i n a l case , 
t h a t bo th the p r o s e c u t i o n a n d t h e de fence m u s t be g iven t h e o p p o r t u n i t y 
t o have knowledge of a n d c o m m e n t on t he o b s e r v a t i o n s filed a n d t h e 
ev idence a d d u c e d by t h e o t h e r pa r ty . A c c o r d i n g to t h e C o u r t ' s case- law, 
it follows from t h e w o r d i n g of Ar t i c l e 6 - a n d p a r t i c u l a r l y from t h e 
a u t o n o m o u s m e a n i n g to be given to t h e no t i on of " c r i m i n a l c h a r g e " — 
t h a t th i s provis ion h a s s o m e app l i ca t i on to p re - t r i a l p r o c e e d i n g s ( see 
Imbrioscia v. Switzerland, j u d g m e n t of 24 N o v e m b e r 1993, Se r i e s A no . 275 , 
p . 13, § 36) . It t h u s follows t h a t , in view of t he d r a m a t i c i m p a c t of 
d e p r i v a t i o n of l ibe r ty on t he f u n d a m e n t a l r i gh t s of t he p e r s o n c o n c e r n e d , 
p r o c e e d i n g s c o n d u c t e d u n d e r Ar t ic le 5 § 4 of t h e C o n v e n t i o n should in 
p r inc ip le a lso m e e t , to t he l a rges t e x t e n t poss ible u n d e r t he 
c i r c u m s t a n c e s of a n ongo ing inves t iga t ion , t he bas ic r e q u i r e m e n t s of a 
fair t r i a l , such as t h e r igh t to a n a d v e r s a r i a l p r o c e d u r e . W h i l e n a t i o n a l 
l aw m a y satisfy th is r e q u i r e m e n t in va r ious ways , w h a t e v e r m e t h o d is 
c h o s e n shou ld e n s u r e t h a t t h e o t h e r p a r t y will be a w a r e t h a t o b s e r v a t i o n s 
have b e e n filed a n d will have a rea l o p p o r t u n i t y to c o m m e n t t h e r e o n (see , 
mutatis mutandis, Brandstetter v. Austria, j u d g m e n t of 28 A u g u s t 1991, Se r i e s A 
no. 2 1 1 , pp . 27-28, § 6 7 ) . 

45 . In t he i n s t a n t case , t h e lawfulness of t h e a p p l i c a n t ' s d e t e n t i o n on 
r e m a n d was r ev iewed in t h r e e s e t s of p r o c e e d i n g s before t h e D u s s e l d o r f 
C o u r t of A p p e a l a n d t h e H a m m C o u r t of A p p e a l , respec t ive ly . 

At t h e s t a g e of p r o c e e d i n g s l ead ing to t he first rev iew h e a r i n g before 
t h e D u s s e l d o r f C o u r t of A p p e a l , t h e a p p l i c a n t was , upon his a r r e s t on 
19 M a r c h 1993, i n f o r m e d by t h e d e t e n t i o n j u d g e of t h e c h a r g e s a g a i n s t 
h i m a n d t h e c o n t e n t of t h e a r r e s t w a r r a n t , his de fence counse l b e i n g 
p r e s e n t . O n 14 S e p t e m b e r 1993 t h e a p p l i c a n t was , a g a i n in t he p r e s e n c e 
of his de fence counse l , i n f o r m e d of t he a m e n d e d a r r e s t w a r r a n t . In t h e 
G o v e r n m e n t ' s submis s ion , it was not un t i l t h e l a t t e r d a t e t h a t de fence 
counse l a sked for access to t h e i nves t i ga t ion files (see p a r a g r a p h 15 
above) . A c c o r d i n g to t h e a p p l i c a n t , however , his counse l h a d 
unsuccessfu l ly r e q u e s t e d access to t he files as ear ly as M a r c h 1993 (see 
p a r a g r a p h 11 above ) . 

46 . T h e C o u r t cons ide r s t h a t , whi le a n accused c o m p l a i n i n g of a d e n i a l 
of access to t he inves t iga t ion files m u s t in p r inc ip le have du ly app l ied for 
such access in c o m p l i a n c e wi th t h e n a t i o n a l law (see , mutatis mutandis, 
Kampanis v. Greece, j u d g m e n t of 13 J u l y 1995, Ser ies A no . 318-B, p . 46 , 
§ 5 1 ) , t h e m e r e a b s e n c e of any r ecord of such a r e q u e s t in t h e case file is, 
in itself, not sufficient p roof t h a t it has not b e e n m a d e . 
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47. W h a t e v e r t h e d a t e of t h e first r e q u e s t for access to t he files, t he 
C o u r t no t e s t h a t , as t h e G o v e r n m e n t conceded , t h e r e q u e s t d a t e d 
14 S e p t e m b e r 1993 was not followed by i m m e d i a t e ac t i on on t h e p a r t of 
t h e j ud i c i a l a u t h o r i t i e s as , in t h e G o v e r n m e n t ' s s u b m i s s i o n , t h e o r ig ina l 
files w e r e n e e d e d for t h e p u r p o s e of c o n t i n u i n g t h e i nves t iga t ions , 
w h e r e a s t h e d u p l i c a t e s h a d a l r e a d y b e e n sen t to t he Di i s se ldor f C o u r t of 
A p p e a l . 

In this c o n n e c t i o n , t h e C o u r t cons ide r s t h a t it is for t h e j ud i c i a l 
a u t h o r i t i e s to o r g a n i s e t he i r p r o c e d u r e in such a w a y as to m e e t t h e 
p r o c e d u r a l r e q u i r e m e n t s laid down in Ar t i c l e 5 § 4, s ince t h e C o n v e n t i o n 
is i n t e n d e d to g u a r a n t e e r i g h t s t h a t a r e no t t h e o r e t i c a l or i l lusory, b u t 
p rac t i ca l a n d effective. T h i s would no t a p p e a r to have b e e n too difficult 
to achieve in t h e p r e s e n t case . W i t h n o h e a r i n g he ld before t he 
Di i s se ldor f C o u r t of A p p e a l un t i l 3 N o v e m b e r 1993, t h a t cou r t was given 
m o r e t h a n six w e e k s to t a k e cogn i sance of t h e files for t h e sole p u r p o s e of 
rev iewing t h e lawfulness of t h e a p p l i c a n t ' s d e t e n t i o n . T h e r e was t h u s 
a m p l e t i m e to fac i l i ta te t h e c o n s u l t a t i o n of t h e files by t h e de fence . 

48 . As r e g a r d s the G o v e r n m e n t ' s f u r t h e r a r g u m e n t t h a t counse l h a d 
a g r e e d to t h e rev iew p r o c e e d i n g s b e i n g he ld w i t h o u t p r io r access to t he 
files, t he C o u r t recal ls t h a t for t he wa iver of a r i g h t g u a r a n t e e d by the 
C o n v e n t i o n to be given effect - if a t all - it m u s t be e s t a b l i s h e d in a n 
unequ ivoca l m a n n e r , a wa iver of p r o c e d u r a l r igh t s r e q u i r i n g in a d d i t i o n 
m i n i m u m g u a r a n t e e s c o m m e n s u r a t e to its i m p o r t a n c e (see Pfeifer and 
Plankl v. Austria, j u d g m e n t of 25 F e b r u a r y 1992, Se r i e s A no. 227, 
pp . 16-17, § 37) . 

In t he p r e s e n t case , t h e C o u r t finds t h a t , given t h e r e m a i n i n g d o u b t s as 
to t h e p rec i se c o n t e n t of t h e t e l e p h o n e c o n v e r s a t i o n in q u e s t i o n a n d 
r e g a r d b e i n g h a d to t h e i m p o r t a n c e of t h e h e a r i n g before t h e C o u r t of 
A p p e a l , de fence counse l c a n n o t be sa id to have waived on b e h a l f of t he 
a p p l i c a n t , exp res s ly or in a n y o t h e r unequ ivoca l m a n n e r , his r igh t to 
inspec t t he files p r io r to t he h e a r i n g of 3 N o v e m b e r 1993. 

49 . As a r e su l t , w h e n the Di i sse ldor f C o u r t of A p p e a l held t he review 
h e a r i n g on t h e l a s t - m e n t i o n e d d a t e , t h e a p p l i c a n t ' s de fence counse l h a d 
no t b e e n ab le to inspec t t h e i nves t i ga t ion files, wh ich a m o u n t e d to 24 
v o l u m e s a n d c o n t a i n e d , a cco rd ing to t he a r r e s t w a r r a n t of M a r c h 1993, 
severa l s t a t e m e n t s , by w i t n e s s e s a n d by t h e o t h e r two s u s p e c t s , a l ong 
wi th d o c u m e n t s r e l a t i n g to t h e t e l e p h o n e t a p p i n g c a r r i e d ou t d u r i n g the 
inves t iga t ions . W h e n , in S e p t e m b e r 1993, t he publ ic p r o s e c u t o r ' s office 
r e q u e s t e d t h e p r o l o n g a t i o n of t he a p p l i c a n t ' s d e t e n t i o n on r e m a n d , it 
b a s e d the susp ic ion a g a i n s t h i m on t h e c o n t e n t s of t h e i nves t i ga t ion files, 
wh ich t h e n also inc luded the op in ion of a s t o c k b r o k i n g e x p e r t a n d bus ines s 
d o c u m e n t s wh ich h a d b e e n seized in t he m e a n t i m e . T h o s e e l e m e n t s t h u s 
a p p e a r to have b e e n e s s e n t i a l to t h e i ssue of t he a p p l i c a n t ' s c o n t i n u e d 
d e t e n t i o n . In his reply to t h e p r o s e c u t o r ' s r e q u e s t for t h e a p p l i c a n t ' s 
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d e t e n t i o n to be c o n t i n u e d , counse l for t h e a p p l i c a n t d r e w the C o u r t of 
A p p e a l ' s a t t e n t i o n to t he l i m i t a t i o n s on t h e de fence r e s u l t i n g f rom t h e 
refusal of access to t h e files (see p a r a g r a p h 17 above ) . 

50. A d m i t t e d l y , t h e app l i can t was i n f o r m e d a b o u t t h e c h a r g e s a g a i n s t 
h i m by t h e d e t e n t i o n j u d g e a n d t h r o u g h the a r r e s t w a r r a n t as i ssued a n d 
l a t e r a m e n d e d by t h e Essen Di s t r i c t C o u r t (see p a r a g r a p h s 9-10 a n d 14-15 
above) . H o w e v e r , t he i n f o r m a t i o n prov ided in th i s way was only an a c c o u n t 
of t h e facts as c o n s t r u e d by the Dis t r i c t C o u r t on t h e bas is of all t h e 
i n f o r m a t i o n m a d e ava i lab le to it by the publ ic p r o s e c u t o r ' s office. In t h e 
C o u r t ' s op in ion , it is ha rd ly poss ible for a n a c c u s e d to c h a l l e n g e p r o p e r l y 
t h e re l iabi l i ty of such an a c c o u n t w i t h o u t be ing m a d e a w a r e of t h e 
ev idence on wh ich it is based . T h i s r e q u i r e s t h a t t h e accused be given a 
sufficient o p p o r t u n i t y to t a k e cogn i sance of s t a t e m e n t s a n d o t h e r p ieces 
of ev idence u n d e r l y i n g t h e m , such as t h e r e su l t s of t h e police a n d o t h e r 
i nves t i ga t i ons , i r r e spec t ive of w h e t h e r t h e accused is ab le to provide a n y 
ind i ca t i on as to t he r e l evance for his de fence of t he p ieces of ev idence t o 
which he seeks to be given access . 

T h i s is even m o r e so in t h e p r e s e n t ca se , g iven t h e c o m p l e x i t y of t h e 
i nves t i ga t ions a g a i n s t , inter alios, t h e a p p l i c a n t a n d t h e la rge q u a n t i t y of 
m a t e r i a l on wh ich t h e suspic ion a g a i n s t t he a p p l i c a n t was g r o u n d e d , a n d 
which w a s only r e f e r r e d to in g e n e r a l t e r m s in t h e a r r e s t w a r r a n t s a n d in 
t he r e q u e s t of 14 S e p t e m b e r 1993 for p r o l o n g a t i o n of t h e a p p l i c a n t ' s 
d e t e n t i o n on r e m a n d . 

5 1 . In this s i t u a t i o n , it was e s sen t i a l for t h e defence to inspec t t h e files 
p r io r to t h e h e a r i n g before t he Di i s se ldor f C o u r t of A p p e a l , in o r d e r to be 
ab le effectively to c h a l l e n g e t h e lawfulness of t h e a p p l i c a n t ' s d e t e n t i o n on 
r e m a n d , wh ich by t h a t t i m e h a d a l r e a d y l as ted a l m o s t e igh t m o n t h s . 

52. As r e g a r d s t h e e n s u i n g p r o c e e d i n g s , it was not un t i l 22 N o v e m b e r 
1993 t h a t access to t h e files was g r a n t e d to de fence counse l , w h o h a d a sked 
for it no t l a t e r t h a n on 14 S e p t e m b e r 1993 (see p a r a g r a p h 15 above) . T h e 
files t h e n a m o u n t e d to 24 v o l u m e s , all (or m o s t ) of wh ich w e r e m a d e 
ava i lab le to de f ence counse l , w h o r e t u r n e d t h e m in J a n u a r y 1994. 
H o w e v e r , w h e n , in F e b r u a r y 1994, t h e publ ic p r o s e c u t o r ' s office a s k e d for 
a n o t h e r p r o l o n g a t i o n of t he a p p l i c a n t ' s d e t e n t i o n on r e m a n d , t h e first 24 
v o l u m e s of t he inves t iga t ion files h a d b e e n a u g m e n t e d in t h e m e a n t i m e by 
a n o t h e r 45 v o l u m e s a n d 3 subs id i a ry files, wh ich h a d not ye t b e e n m a d e 
ava i l ab le to a p p l i c a n t ' s counse l . C o n s e q u e n t l y , a t t h e t i m e of t h e h e a r i n g 
before t h e H a m m C o u r t of A p p e a l on 1 M a r c h 1994, counse l h a d b e e n ab le 
to consu l t no m o r e t h a n a l i m i t e d p a r t of t h e case file wh ich was before t h e 
C o u r t . In his w r i t t e n s u b m i s s i o n s of 28 F e b r u a r y 1994 to t h e C o u r t of 
A p p e a l , counse l s t a t e d t h a t he h a d seen only 22 v o l u m e s of t he file a n d 
could no t add a n y t h i n g to his p rev ious o b s e r v a t i o n s . 

T h e C o u r t a c k n o w l e d g e s t h a t , u n d e r G e r m a n law, access to t h e file is 
d e p e n d e n t on a r e q u e s t by t h e de fence . H o w e v e r , in t h e p a r t i c u l a r 
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c i r c u m s t a n c e s , a n effective o p p o r t u n i t y to inspec t t h e add i t i ona l files 
o u g h t to have b e e n offered to t he de fence in a s i t u a t i o n w h e r e , by its 
p rev ious r e q u e s t s for full access to t h e file, t h e de fence h a d ind i ca t ed t he 
u r g e n c y of i ts i n t e r e s t in b e i n g kep t i n f o r m e d a b o u t t h e c o n t e n t of t he file 
a n d a r e n e w e d r e q u e s t for t h e a p p l i c a n t ' s c o n t i n u e d d e t e n t i o n h a d b e e n 
m a d e . In view of th is , it is an over - formal i s t i c a n d d i s p r o p o r t i o n a t e 
r e s p o n s e to r e q u i r e yet a n o t h e r r e q u e s t for access to t h e n u m e r o u s n e w 
v o l u m e s of t h e case file wh ich h a d b e e n compi l ed since access to t he file 
had b e e n g r a n t e d in N o v e m b e r 1993 (see p a r a g r a p h 20 above) . In th i s 
c o n n e c t i o n , t h e C o u r t n o t e s t h a t t he pub l i c p r o s e c u t o r ' s office does no t 
a p p e a r to have w a i t e d for a n o t h e r r e q u e s t by t h e de fence before s e n d i n g 
to it t h e c o m p l e t e inves t iga t ion files on 9 J u n e 1994 (see p a r a g r a p h 27 
above ) . 

5 3 . R e g a r d be ing h a d to t h e f indings of t h e H a m m C o u r t of A p p e a l as 
s t a t e d in its dec i s ion of 1 M a r c h 1994 (see p a r a g r a p h 23 above) , it was 
e s sen t i a l for t he defence to inspec t t h e v o l u m i n o u s case file in o r d e r to be 
able to c h a l l e n g e effectively t h e lawfulness of t h e a r r e s t w a r r a n t , as 
a m e n d e d . In t he a b s e n c e of such a n o p p o r t u n i t y , th i s s t age of t h e 
p r o c e e d i n g s , for t h e s a m e r e a s o n s as t hose set out in respec t of t he first 
s t a g e of t h e p r o c e e d i n g s (see p a r a g r a p h s 49-51 a b o v e ) , did not c o m p l y 
wi th t h e bas ic r e q u i r e m e n t s of jud ic i a l p r o c e d u r e . 

54. As to t he p r o c e e d i n g s l e a d i n g to t h e t h i r d review h e a r i n g , t he 
C o u r t no t e s t h a t all t he files w e r e fo rwarded to t he a p p l i c a n t ' s de fence 
counse l on 9 J u n e 1994, once t h e p r e l i m i n a r y i nves t i ga t ions w e r e closed 
a n d t h e bill of i n d i c t m e n t w a s se rved on h i m . C o u n s e l h a d t h e files -
132 m a i n a n d 2 s u p p l e m e n t a r y v o l u m e s — a t his d i sposa l for c o n s u l t a t i o n 
for a per iod of a t leas t two w e e k s before t h e C o u r t of A p p e a l d e c i d e d on 
the a p p l i c a n t ' s c o n t i n u e d d e t e n t i o n on r e m a n d on 30 J u n e 1994. 
C o n s e q u e n t l y , he was given a n o p p o r t u n i t y of a c q u a i n t i n g h imse l f w i t h 
t h e e s sen t i a l p a r t s of t h e a d m i t t e d l y v o l u m i n o u s file a n d of p r e s e n t i n g 
t he a p p l i c a n t ' s defence in a n a p p r o p r i a t e m a n n e r . 

55 . In s u m , t h e C o u r t finds t h a t t h e p r o c e e d i n g s he ld on 3 N o v e m b e r 
1993 a n d 1 M a r c h 1994 for t he review of t he lawfulness of t he a p p l i c a n t ' s 
d e t e n t i o n did not satisfy t he r e q u i r e m e n t s laid down in Ar t ic le 5 § 4 of t h e 
C o n v e n t i o n . T h i s provis ion h a s t he r e fo r e b e e n v io la ted . 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

56. U n d e r Ar t i c l e 41 of t h e C o n v e n t i o n , 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 
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57. D e s p i t e s eve ra l r e m i n d e r s , counse l for t h e a p p l i c a n t d id no t file 
any c l a ims for j u s t sa t i s fac t ion u n d e r Ar t i c l e 4 1 . T h e C o u r t , for i ts p a r t , 
sees no g r o u n d for e x a m i n i n g th is q u e s t i o n of i ts own m o t i o n (see , mutatis 
mutandis,Nasri v. France, j u d g m e n t of 13Ju ly 1995, Ser ies A no . 320-B, p . 26, 
§ 4 9 ) . 

FOR THESE REASONS, THE C O U R T UNANIMOUSLY 

Holds t h a t t h e r e h a s b e e n a v io la t ion of Ar t i c l e 5 § 4 of t h e C o n v e n t i o n . 

D o n e in Eng l i sh , a n d not i f ied in w r i t i n g on 13 F e b r u a r y 2 0 0 1 , p u r s u a n t 
to R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

M i c h a e l O'BOYLE 
R e g i s t r a r 

E l i s a b e t h P A L M 
P r e s i d e n t 
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SOMMAIRE 1 

Refus de donner accès à un dossier d'instruction se rapportant à une 
détent ion provisoire 

Article 5 § 4 

Contrôle de la légalité d'une détention - Refus de donner accès à un dossier d'instruction se 
rapportant à une détention provisoire - Détention provisoire - Garanties procédurales du 
contrôle - Procédure contradictoire - Egalité des armes - Accès à un dossier d'instruction -
Applicabilité de l'article 6 aux phases antérieures au procès - Applicabilité des garanties de 
l'article 6 à une procédure de contrôle de la légalité d'une détention - Obligation de mettre à 
disposition du prévenu des informations essentielles pour l'appréciation de la légalité de sa 
détention - Renonciation à des droits 

* 
* * 

En mars 1993, un tribunal de district délivra un mandai d 'arrêt à l 'encontre du 
requérant pour association de malfaiteurs, trafic de drogue et escroquerie. Le 
requérant fut arrêté , puis le juge de la détention l ' informa des accusations 
portées contre lui et du mandat d 'arrêt . Ce document fut par la suite modifié, ce 
dont le requérant fut avisé le 14 septembre 1993. Son avocat demanda alors à 
accéder au dossier d'instruction. Toutefois, aucune suite ne fut donnée à sa 
requête, car la copie du dossier avait été transmise à la c o u r d'appel de 
Dusseldorf aux fins de la procédure de C o n t r ô l e , et les originaux étaient né
cessaires à la poursuite des investigations. A la même date, le parquet général 
demanda que la détention provisoire du requérant fût prolongée et joignit à sa 
demande vingt-quatre dossiers d'instruction. L'avocat du requérant demanda à l a 
cour d'appel l 'accès aux dossiers. D'après une note manuscrite du rapporteur près 
la cour d'appel, l 'avocat aurait accepté lors d'une conversation téléphonique que la 
décision relative à la détention fût prise sans qu'il pût consulter les dossiers a u 
préalable, élément néanmoins contesté par le requérant . Le 3 novembre 1993, la 
cour d'appel ordonna le maintien de l'intéressé en détention provisoire. Le 
22 novembre 1993, le parquet autorisa son avocat à consulter le dossier 
d'instruction. Le 7 février 1994, à la suite d'une réforme concernant la 
compétence des tribunaux, le parquet pria la cour d'appel de Hamm d'ordonner 
le maintien du requérant en détention provisoire et joignit à sa demande le dossier 
d'instruction, qui comprenait alors environ soixante-dix volumes. Dans ses 
observations écrites, l 'avocat du requérant indiqua qu'il avait pu consulter vingt-
deux volumes seulement parmi ceux qui constituaient le dossier et qu'il ne pouvait 
donc rien ajouter à ses précédentes considérations. Le l ' r mars 1994, la cour 
d'appel ordonna le maintien du requérant en détention provisoire. Le 9 juin 1994, 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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le parquet notifia à l'avocat du requérant l'acte d'accusation exposant les motifs 
d'inculpation, les faits pert inents et les éléments de preuve, et lui adressa la copie 
du dossier, soit plus de cent t rente volumes, dont il demandait le retour dans le 
délai d'une semaine. Le 30 juin 1994, la cour d'appel ordonna le maintien du 
requérant en détention provisoire. En octobre 1994, estimant que son maintien 
en détention avait cessé d'être une mesure proportionnée, elle ordonna toutefois 
sa remise en liberté. En décembre 1998, le tribunal régional déclara le requérant 
coupable notamment d'escroquerie et de corruption, et le condamna à une peine 
d 'emprisonnement. 

Article 5 § 4: un tribunal examinant un recours formé contre une détention doit 
présenter les garanties inhérentes à une instance de caractère judiciaire. Le procès 
doit être, contradictoire et garantir dans tous les cas I'« égalité des armes » entre les 
parties, le procureur et le détenu. Il n'y a pas égalité des armes lorsqu'un avocat se 
voit refuser l'accès aux documents du dossier d'instruction dont l 'examen est 
indispensable pour contester efficacement la légalité de la détention de son 
client. Ces exigences découlent du droit à un procès contradictoire garanti par 
l'article 6, qui peut s'appliquer aux phases antérieures au procès. Eu égard aux 
conséquences dramat iques de la privation de liberté sur les droits fondamentaux 
de la personne concernée, toute procédure relevant de l'article 5 § 4 doit en 
principe également respecter, au tant que possible dans les circonstances d'une 
instruction, les exigences fondamentales d'un procès équitable, telles que le droit 
à une procédure contradictoire. La législation nationale peut remplir cette 
exigence de diverses manières, mais la méthode adoptée par elle doit garantir 
que la partie adverse soit au courant du dépôt d'observations et jouisse d'une 
possibilité véritable de les commenter . En l'espèce, la légalité de la détention 
provisoire du requérant a été contrôlée dans le cadre de trois procédures, devant 
les cours d'appel de Dùsseldorf et de H a m m respectivement. Au stade du premier 
contrôle juridictionnel, l'avocat du requérant n'a pas obtenu l'accès au dossier 
d'instruction au motif que les originaux étaient nécessaires à la poursuite des 
investigations, tandis que les copies avaient déjà été transmises à la cour d'appel. 
Or il incombe aux autorités judiciaires d'organiser leurs procédures de telle sorte 
qu'elles satisfassent aux exigences procédurales énoncées à l'article 5 § 4. Avant le 
3 novembre 1993, la cour d'appel a disposé de plus de six semaines pour prendre 
connaissance du dossier, ce qui lui laissait largement le temps de permet t re à la 
défense de consulter le dossier. Quant à l 'argument du Gouvernement selon lequel 
l'avocat a accepté de continuer la procédure de contrôle juridictionnel sans 
consultation préalable du dossier, eu égard aux doutes persistants quant au 
contenu précis de la conversation téléphonique et compte tenu de l ' importance 
de l'audience, on ne saurait affirmer que l'avocat de la défense a renoncé, de 
manière expresse ou de toute autre manière non équivoque, à son droit 
d 'examiner le dossier. Par voie de conséquence, lors de la tenue de l'audience de 
contrôle, l'avocat du requérant n'avait pas été en mesure d 'examiner le dossier. La 
demande du parquet tendant à la prorogation de la détention provisoire de 
l'intéressé reposait sur les éléments du dossier, lesquels semblent avoir joué un 
rôle essentiel dans son maintien en détention. Bien que le requérant eût été 
informé des accusations portées contre lui par le juge de la détention et par le 
biais du mandat - dans ses versions originale et modifiée - , les informations 
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fournies par ce moyen ne constituaient qu 'un compte rendu des faits élaboré par le 
tribunal de district sur la base des renseignements communiqués par le ministère 
public. Or il n'est guère possible à une personne mise en cause de contester de 
manière satisfaisante la fiabilité d'un tel compte rendu si elle ignore les éléments 
sur lesquels il se fonde. Il faut done que l'intéressé ait une possibilité suffisante 
de prendre connaissance des dépositions et autres éléments de preuve y relatifs, 
indépendamment de la question de savoir s'il peut donner des indications quant à 
la pertinence pour sa défense des éléments auxquels il cherche à avoir accès. Cela 
valait d 'autant plus pour l'espèce, compte tenu de la complexité de l'instruction et 
vu les nombreux documents qui étayaient les soupçons à l'égard du requérant et 
qui n'étaient évoqués qu'en termes généraux dans les mandats d'arrêt ainsi que 
dans la demande de septembre 1993 tendant à la prorogation de la détention 
provisoire. Il était donc essentiel pour la défense de consulter le dossier avant 
l'audience devant la cour d'appel de Dusseldorf de novembre 1993. En ce qui 
concerne la procédure ultérieure, lorsqu'en février 1994 une nouvelle prorogation 
de la détention provisoire fut demandée, plus de quarante volumes s'étaient 
ajoutés au dossier original et n'avaient pas encore été mis à la disposition de 
l'avocat. Ainsi, lorsque l'audience se tint devant la cour d'appel de Hamm, celui-ci 
n'avait pu consulter qu'une partie limitée du dossier qui était en possession de la 
cour. Il est vrai qu'en droit allemand l'accès au dossier est subordonné à une 
demande de la défense; toutefois, celle-ci aurait dû avoir dans les circonstances 
particulières de la cause une possibilité effective de consulter les dossiers 
complémentaires, d 'autant qu'elle avait précédemment manifesté son très grand 
intérêt à être tenue informée du contenu du dossier par ses demandes de plein 
accès. Le fait d'exiger une autre demande d'accès aux nouveaux volumes 
constituait donc une réponse disproportionnée et d'un formalisme exagéré. Eu 
égard aux conclusions de la cour d'appel de Hamm, il était essentiel pour la 
défense de consulter le volumineux dossier de l'affaire pour pouvoir contester 
efficacement la légalité du mandat d'arrêt. Faute d'une telle possibilité, cette 
étape procédurale n'a pas satisfait aux exigences élémentaires d'une procédure 
juridictionnelle. Dans le cadre de la procédure ayant abouti à la troisième 
audience de contrôle juridictionnel, l 'ensemble du dossier a été mis à la 
disposition de l'avocat au moins deux semaines avant que la cour d'appel ne 
statue sur le maintien en détention provisoire. L'avocat a donc eu la possibilité de 
prendre connaissance des parties essentielles de ce dossier et de préparer 
convenablement la défense de son client. En définitive, la procédure suivie le 
3 novembre 1993 et le 1 e r mars 1994 aux fins de contrôler la légalité de la 
détention du requérant n'a pas satisfait aux exigences énoncées par l'article 5 § 4. 
Conclusion : violation (unanimité). 
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En l 'a f fa ire S c h ô p s c. A l l e m a g n e , 

L a C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion ) , 

s i égean t en u n e c h a m b r e c o m p o s é e de : 

N T " E. P'ALM, présidente, 

W . THOMASSKN, 

M M . L. FERRARI B R A V O , 

J . CASADEVALL, 

B . Z U P A N C I C , 

T . PAKIÎRU,juges, 

H . JUNG, juge ad hoc, 

et de M . M . O ' B O Y L E , greffier de section, 

A p r è s en avoir d é l i b é r é en c h a m b r e d u consei l le 23 j a n v i e r 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d a t e : 

P R O C É D U R E 

1. L 'affaire a é t é dé fé r ée à la C o u r p a r la C o m m i s s i o n e u r o p é e n n e d e s 

D r o i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 9 d é c e m b r e 1998. A son o r ig ine 

se t r ouve u n e r e q u ê t e (n" 25116/94) d i r i gée c o n t r e la R é p u b l i q u e f édé ra le 

d ' A l l e m a g n e et d o n t u n r e s s o r t i s s a n t de cet E t a t , M . J ö r g Rudo l f Schöps 

(« le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n le 4 ju i l l e t 1994 en v e r t u de 

l ' anc ien a r t i c le 25 de la C o n v e n t i o n d e s a u v e g a r d e des D r o i t s d e l ' H o m m e 

et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t es t r e p r é s e n t é p a r M ' s K. H ü t s c h et W . K ü p p e r -

F a h r e n b e r g , tous d e u x avoca t s et n o t a i r e s à Essen ( A l l e m a g n e ) . Le 

g o u v e r n e m e n t a l l e m a n d (« le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son 

a g e n t e , M""' H . Voe l skow-Th ie s , Ministerialdirigentin, m i n i s t è r e fédéra l de 

la J u s t i c e . 

3. L 'affaire c o n c e r n e le grief du r e q u é r a n t relatif au fait q u e , d a n s le 

c a d r e de la p r o c é d u r e d e con t rô l e de sa d é t e n t i o n prov iso i re , son avoca t se 

soit vu re fuse r l 'accès a u doss i e r p é n a l d e l 'affaire , e n m é c o n n a i s s a n c e d e 

l ' a r t ic le 5 § 4 de la C o n v e n t i o n . 

4. Le 14 janv ie r 1999, un col lège de la G r a n d e C h a m b r e a déc idé , 

c o n f o r m é m e n t à l ' a r t ic le 5 § 4 d u P ro toco le n" 11 à la C o n v e n t i o n 

c o m b i n é avec les a r t i c l es 100 § 1 et 24 § 6 du r è g l e m e n t de la C o u r (« le 

r è g l e m e n t » ) , q u e l 'affaire deva i t ê t r e e x a m i n é e p a r u n e c h a m b r e 

c o n s t i t u é e au se in de l ' une des sec t ions de la C o u r . P a r la su i t e , le 

p r é s i d e n t d e la C o u r a a t t r i b u é la r e q u ê t e à la p r e m i è r e sec t ion . Au sein 

de celle-ci, la c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire (a r t i c le 27 § 1 de la 

C o n v e n t i o n ) a é t é c o n s t i t u é e c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du 

r è g l e m e n t . M . G. Ress , j u g e é lu au t i t r e d e l ' A l l e m a g n e , s ' é t a n t d é p o r t é 

(a r t ic le 28 du r è g l e m e n t ) , le G o u v e r n e m e n t a dé s igné M. H . J u n g p o u r 
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s iéger en q u a l i t é d é j u g e ad hoc ( a r t i c les 27 § 2 d e la C o n v e n t i o n et 29 § 1 

d u r è g l e m e n t ) . 

5. Le G o u v e r n e m e n t a d é p o s é des o b s e r v a t i o n s éc r i t e s su r le fond de 

l 'affaire (a r t i c le 59 § 1 d u r è g l e m e n t ) . M a l g r é p l u s i e u r s l e t t r e s de r a p p e l , 

l ' avocat du r e q u é r a n t n ' e n a r i en fait . 

6. Le 12 oc tob re 1999, la c h a m b r e a déc idé , c o n f o r m é m e n t à l ' a r t ic le 59 

§ 2 in fine du r è g l e m e n t , de ne pas t en i r d ' a u d i e n c e en l ' e spèce . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L ' E S P È C E 

7. Le r e q u é r a n t est un r e s s o r t i s s a n t a l l e m a n d né en 1953 et domic i l ié à 

Es sen . 

8. E n 1992, le p a r q u e t (Staatsanwaltschaft) d 'Es sen ouvr i t u n e ins t ruc t ion 

a u sujet d u r e q u é r a n t et d ' a u t r e s p e r s o n n e s s o u p ç o n n é e s d ' e s c r o q u e r i e . 

9. Le 11 m a r s 1993, le t r i b u n a l d e d i s t r i c t (Amtsgericht) d ' E s s e n dé l iv ra 

u n m a n d a t d ' a r r ê t à l ' e n c o n t r e d u r e q u é r a n t et de d e u x f e m m e s , M n " ' s S. e t 

L., p o u r a s soc ia t ion d e m a l f a i t e u r s , t raf ic de d r o g u e et p l u s i e u r s chefs 

d ' e s c r o q u e r i e . 

D a n s sa déc is ion , le t r i b u n a l de d is t r ic t i nd iqua i t qu ' i l é t a i t r e p r o c h é a u x 

suspec t s d 'avoi r c r éé , ve r s la fin de d é c e m b r e 1988, u n e assoc ia t ion v i san t à 

t i r e r d e s ga ins s u b s t a n t i e l s d u c o m m e r c e f r a u d u l e u x d ' o p t i o n s . D e p lus , à 

p a r t i r du mi l i eu de l ' a n n é e 1990, les i n t é r e s s é s ava i en t a ccep t é d ' i m p o r t e r 

et de v e n d r e en A l l e m a g n e de la coca ïne p r o v e n a n t de M a j o r q u e . P lu s i eu r s 

compl i ces ava i en t é t é r e c r u t é s p o u r faire p a r t i e d u g r o u p e m e n t d e 

m a l f a i t e u r s et a v a i e n t pr is p a r t a u x n o m b r e u s e s in f rac t ions p é n a l e s . 

C o n c e r n a n t le c o m m e r c e f r a u d u l e u x d ' o p t i o n s , p r è s d ' un mi l l ie r d e 

v i c t imes ava ien t é t é e s c r o q u é e s p a r l ' assoc ia t ion e n t r e le d é b u t de l ' a n n é e 

1989 et m a r s 1993, et ava i en t p e r d u u n to ta l de s o i x a n t e mi l l ions de m a r k s 

a l l e m a n d s . D e p lus , e n t r e oc tob re 1990 et aoû t 1992, env i ron c e n t 

k i l o g r a m m e s d e coca ïne ava i en t é t é i m p o r t é s e t v e n d u s en A l l e m a g n e . Le 

t r i b u n a l de d i s t r i c t e s t i m a i t q u e les dépos i t i ons de c e r t a i n s t é m o i n s et d e s 

s u s p e c t s , le r é s u l t a t des é c o u t e s t é l é p h o n i q u e s et les conc lus ions de 

l ' e n q u ê t e d o n n a i e n t f o r t e m e n t à p e n s e r q u e le r e q u é r a n t a ins i q u e M r n c s S. 

e t L. a v a i e n t c o m m i s les in f rac t ions p é n a l e s en q u e s t i o n . 

Le t r i b u n a l de d i s t r i c t cons idé ra i t p a r a i l l eu r s q u e les su spec t s 

r i s q u a i e n t de se s o u s t r a i r e à la j u s t i c e au sens de l ' a r t ic le 1 12 § 2.2 du 

code de p r o c é d u r e p é n a l e (Strafprozeßordnung). A cet é g a r d , le t r i b u n a l 

i nd iqua i t q u ' e u é g a r d à la g rav i t é des in f rac t ions en q u e s t i o n et à 

l ' a m p l e u r des p ré jud ices c a u s é s p a r les i n t é r e s s é s , ceux-ci d e v a i e n t 

s ' a t t e n d r e à se voir infl iger u n e longue pe ine d ' e m p r i s o n n e m e n t . De p lus , 

ils a v a i e n t de t o u t e év idence s u f f i s a m m e n t d e m o y e n s p o u r p r e n d r e la 
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fui te . D ' a p r è s le t r i b u n a l de d i s t r i c t , il y avai t é g a l e m e n t un d a n g e r d e 

d e s t r u c t i o n de p r e u v e s au sens de l ' a r t ic le 112 § 2.3 du code de p r o c é d u r e 

p é n a l e : en effet, d a n s le c a d r e de l eu r a s soc ia t ion d e m a l f a i t e u r s , les 

s u s p e c t s a v a i e n t l ' h a b i t u d e d e c a m o u f l e r la p o r t é e d e l eu r s ac t iv i t é s e n 

r e c o u r a n t à d e s « h o m m e s de pa i l l e» et à d e s c o n t r a t s fictifs, et é t a i e n t 

donc suscep t ib l e s de faire d i s p a r a î t r e c e r t a i n s é l é m e n t s ou de faire 

p ress ion s u r des t é m o i n s . 

10. Le r e q u é r a n t fut a r r ê t é le 19 m a r s 1993. En p r é s e n c e de son avoca t , 

M' Hi i t sch , le j u g e de la d é t e n t i o n (Haßrichter) l ' i n fo rma des a c c u s a t i o n s 

p o r t é e s c o n t r e lui et du m a n d a t d ' a r r ê t du 11 m a r s 1993. Le r e q u é r a n t ne 

fit a u c u n e d é c l a r a t i o n . Il sol l ici ta u n e a u d i e n c e su r la r é g u l a r i t é de sa 

d é t e n t i o n (Haftprüfung) m a i s r e t i r a c e t t e r e q u ê t e p a r la su i t e . 

11. Selon le r e q u é r a n t , son avocat a, dès le mois de m a r s 1993, 

d e m a n d é a u p a r q u e t d ' E s s e n l ' au to r i s a t i on de c o n s u l t e r le doss ie r 

d ' i n s t r u c t i o n , m a i s sa r e q u ê t e a é t é r e j e t é e au mo t i f q u e l 'accès 

a u x d o c u m e n t s en q u e s t i o n c o m p r o m e t t r a i t la b o n n e m a r c h e des in

v e s t i g a t i o n s . Tou te fo i s , ni la d e m a n d e s u s m e n t i o n n é e ni son re je t ne se 

t r o u v e n t cons ignés d a n s les doss ie r s du p a r q u e t . 

12. D u r a n t la p r o c é d u r e qu i s ' ensu iv i t , l 'avocat d u r e q u é r a n t fut 

re joint p a r u n conf rè re , M1' K ü p p e r - F a h r e n b e r g . 

13. Le 3 m a i 1993, la police i n t e r r o g e a le r e q u é r a n t en p r é s e n c e de son 

avocat au sujet des faits qu i lui é t a i e n t r e p r o c h é s . L ' i n t é r e s s é i n d i q u a qu ' i l 

avai t d a n s l ' in te rva l le consu l t é son avoca t à p l u s i e u r s r ep r i s e s . Au cour s de 

n o u v e a u x i n t e r r o g a t o i r e s m e n é s le 5 et le 6 m a i , pu is le 13 et le 20 jui l let 

1993, la p l u p a r t d u t e m p s e n p r é s e n c e d e son avoca t , le r e q u é r a n t fut 

q u e s t i o n n é de m a n i è r e p réc i se su r les faits qu i lui é t a i e n t r e p r o c h é s , et 

n o t a m m e n t su r le c o n t e n u de conve r sa t i ons t é l é p h o n i q u e s e n r e g i s t r é e s 

lors d ' é c o u t e s ef fec tuées en v e r t u d ' u n m a n d a t dé l ivré e n m a i 1992. 

14. Le 8 s e p t e m b r e 1993, le t r i b u n a l de d is t r ic t d 'Essen modif ia le 

m a n d a t d ' a r r ê t , p o u r y a j o u t e r n o t a m m e n t d ' a u t r e s in f rac t ions , à savoir 

la f r aude fiscale, la c o r r u p t i o n , l ' inc i ta t ion à faire u n e fausse insc r ip t ion 

su r d e s r e g i s t r e s officiels et l ' émiss ion d ' u n e fausse d é c l a r a t i o n éc r i t e sous 

s e r m e n t . Le t r i b u n a l de d i s t r i c t con f i rma q u e le r e q u é r a n t et les a u t r e s 

p e r s o n n e s en c a u s e r i s q u a i e n t tou jours d e t e n t e r d e se s o u s t r a i r e à la 

jus t ice et q u e d e s m e s u r e s m o i n s r i g o u r e u s e s ne pouva i en t ê t r e p r i ses 

q u e d a n s le cas d e M""' S. E n c o n s é q u e n c e , l ' exécu t ion d u m a n d a t d ' a r r ê t 

c o n c e r n a n t M m e S. pouva i t ê t r e s u s p e n d u e , t a n d i s q u e le r e q u é r a n t et 

M m e L. d e v a i e n t ê t r e m a i n t e n u s en d é t e n t i o n proviso i re . 

15. Le 14 s e p t e m b r e 1993, le r e q u é r a n t fut i n fo rmé de la mod i f i ca t ion 

d u m a n d a t d ' a r r ê t . Son avoca t d e m a n d a a lors à a c c é d e r au doss ie r . 

A u c u n e s u i t e ne fut d o n n é e à c e t t e d e m a n d e , ca r la cop ie d u doss ie r ava i t 

dé jà é té t r a n s m i s e à la cou r d ' appe l (Oberlandesgericht) d e D ü s s e l d o r f aux 

fins de la p r o c é d u r e de c o n t r ô l e , et les o r i g i n a u x é t a i e n t néces sa i r e s à la 

p o u r s u i t e des i nves t iga t ions . 
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16. Le 14 s e p t e m b r e 1993, le p a r q u e t g é n é r a l (Generalslaatsanwalt-

schajï) d e H a m m d e m a n d a q u e la d é t e n t i o n provisoi re du r e q u é r a n t et d e 

M n " ' L. fût p r o l o n g é e . D a n s sa d e m a n d e , à l aque l l e il j o i g n a i t v i n g t - q u a t r e 

dos s i e r s d ' i n s t r u c t i o n , le p r o c u r e u r r e t r a ç a i t les é t a p e s d e la procédure 

re la t ive à la d é t e n t i o n et r é s u m a i t les inf rac t ions r e p r o c h é e s a u x 

p e r s o n n e s c o n c e r n é e s . Q u a n t a u x faits préc is , il r envoya i t au m a n d a t 

d ' a r r ê t et à u n r a p p o r t de police de ju i l l e t 1993, d o c u m e n t s qu i f igu ra i en t 

p a r m i les doss ie r s a n n e x é s . Le p r o c u r e u r e s t i m a i t q u e les soupçons qu i 

p e s a i e n t f o r t e m e n t su r les i n t é r e s s é s r é s u l t a i e n t de l eurs p r o p r e s 

d é c l a r a t i o n s e t d e cel les d e t é m o i n s , d e l 'avis d ' u n spéc ia l i s t e d e la 

b o u r s e , des r e t r a n s c r i p t i o n s d ' é c o u t e s t é l é p h o n i q u e s et des d o c u m e n t s 

c o m m e r c i a u x saisis , p ièces qu i se t r o u v a i e n t t o u t e s d a n s le doss ie r 

d ' i n s t r u c t i o n . P a r a i l l eu r s , il conf i rma i t qu ' i l y avai t u n r i s q u e de fui te . 

17. D a n s sa r é p o n s e du 21 oc tob re 1993, l 'avocat du r e q u é r a n t 

d e m a n d a à la cour d ' appe l de D ù s s e l d o r f l 'accès a u x doss ie r s , u n e 

a u d i e n c e sur la q u e s t i o n d u m a i n t i e n en d é t e n t i o n du r e q u é r a n t et la 

r e m i s e en l ibe r t é de celui-ci . Il exp l i qua i t qu ' i l n ' é t a i t pas en m e s u r e d e 

faire d e s c o m m e n t a i r e s préc is s u r les conc lus ions du p r o c u r e u r , ca r , e n 

dép i t de p r o m e s s e s r é i t é r é e s , il n ' ava i t pas encore o b t e n u l 'accès au 

doss ie r d ' i n s t r u c t i o n ; de pins , les a r g u m e n t s du p r o c u r e u r é t a i e n t 

p a r c e l l a i r e s e t ne c o n s t i t u a i e n t d o n c pas u n e base suf f i san te . 

18. D ' a p r è s u n e n o t e m a n u s c r i t e du r a p p o r t e u r p r è s la cour d ' a p p e l , 

l ' avocat d u r e q u é r a n t , i n t e r r o g é p a r t é l é p h o n e , a u r a i t a c c e p t é q u ' u n e 

déc is ion su r la q u e s t i o n du m a i n t i e n en d é t e n t i o n provisoi re de son cl ient 

fût p r i se sans qu ' i l pû t c o n s u l t e r les doss i e r s au p r é a l a b l e . Tou te fo i s , 

d ' a p r è s le r e q u é r a n t - et a ins i q u e l 'ont con f i rmé son avoca t , M' H ù t s c h , 

pu is le conf rè re d e celui-ci , M ' Po t t —, le r a p p o r t e u r et l 'avocat a u r a i e n t 

j u g é d ' u n c o m m u n accord q u e ce d e r n i e r ne p o u r r a i t faire d e 

c o m m e n t a i r e s su r la q u e s t i o n du m a i n t i e n en d é t e n t i o n proviso i re t a n t 

qu ' i l n ' a u r a i t pas eu accès a u x d o s s i e r s ; ils s e r a i e n t a lors convenus q u e le 

juge de la cour d ' a p p e l p r e n d r a i t les d i spos i t ions néces sa i r e s p o u r lui en 

p e r m e t t r e la c o n s u l t a t i o n . 

19. Le 3 n o v e m b r e 1993, la cour d ' appe l de D ù s s e l d o r f o r d o n n a le 

m a i n t i e n du r e q u é r a n t en d é t e n t i o n proviso i re . 

Eu é g a r d a u x r é s u l t a t s dé jà o b t e n u s g r â c e à l ' e n q u ê t e , et en pa r t i cu l i e r 

a u x dépos i t ions d u r e q u é r a n t et des a u t r e s suspec t s , a u x d é c l a r a t i o n s des 

v ic t imes , aux r e t r a n s c r i p t i o n s d ' écou te s t é l é p h o n i q u e s , aux d o c u m e n t s 

c o m m e r c i a u x saisis et à l'avis provisoire d ' u n spécia l is te de la bou r se , 

la cour d ' appe l conf i rma q u e des soupçons pesa i en t f o r t e m e n t su r le 

r e q u é r a n t r e l a t i v e m e n t à la commiss ion des infract ions en ques t i on . 

C o n c e r n a n t le r i sque q u e le r e q u é r a n t c h e r c h â t à se s o u s t r a i r e à la jus t ice , 

la cour d ' appe l observa qu'i l possédai t d ' i m p o r t a n t s m o y e n s f inanciers et 

b iens immob i l i e r s à M a j o r q u e . D e plus , il avai t eu avan t son a r r e s t a t i o n 

des c o n t a c t s avec les E t a t s - U n i s d ' A m é r i q u e , la Suisse et l'Espagne. 
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P a r a i l l eu r s , la cour d ' a p p e l e s t i m a q u e le m a i n t i e n du r e q u é r a n t en 

d é t e n t i o n proviso i re n ' é t a i t pas u n e m e s u r e excess ive . C o n c e r n a n t le 

d é r o u l e m e n t des i nves t i ga t i ons , la cou r fit r e m a r q u e r q u ' e n r a i son de 

l e u r c o m p l e x i t é et de l eu r é t e n d u e elles n ' a v a i e n t pas encore p e r m i s de 

d é b o u c h e r s u r u n e décis ion j u d i c i a i r e . A cet é g a r d , la j u r i d i c t i o n d ' a p p e l 

re leva i t q u e les doss ie rs d ' i n s t r u c t i o n c o m p t a i e n t déjà v i n g t - q u a t r e 

v o l u m e s et q u e la mise en accusa t i on é ta i t env i sagée p o u r n o v e m b r e 

1993. Enfin, la cour d ' appe l i n d i q u a qu ' i l n 'y avai t pas l ieu de t e n i r u n e 

a u d i e n c e r e l a t i v e m e n t a u c o n t r ô l e j u r i d i c t i o n n e l . 

20. Le 22 n o v e m b r e 1993, le p a r q u e t d ' E s s e n a u t o r i s a l 'avocat d u 

r e q u é r a n t à c o n s u l t e r le doss ie r d ' i n s t r u c t i o n . Selon le r e q u é r a n t , seuls 

v i n g t - d e u x v o l u m e s sur v i n g t - q u a t r e fu ren t mis à d i spos i t ion . Ils furen t 

r e s t i t u é s en j anv ie r 1994. Le r e q u é r a n t af f i rme q u e son avocat d e m a n d a 

à c o n s u l t e r le doss ie r u n e nouvel le fois d é b u t 1994. 

2 1 . Le 7 février 1994, à la su i t e d ' u n e r é f o r m e c o n c e r n a n t la 

c o m p é t e n c e des t r i b u n a u x , le p a r q u e t de H a m m pr i a la cour d ' a p p e l d e 

c e t t e ville d ' o r d o n n e r le m a i n t i e n du r e q u é r a n t en d é t e n t i o n p rov i so i re . 

Le p a r q u e t j o ign i t le doss ie r p é n a l , qu i c o m p r e n a i t s o i x a n t e - n e u f v o l u m e s 

et t ro is doss ie rs accesso i res (Beiakten). 

22. D a n s ses o b s e r v a t i o n s écr i t es du 28 février 1994, l 'avocat du 

r e q u é r a n t i n d i q u a qu ' i l n ' ava i t pu j u s q u ' a l o r s c o n s u l t e r q u e v i n g t - d e u x 

v o l u m e s p a r m i ceux qu i c o n s t i t u a i e n t le doss ie r p é n a l et qu ' i l n e pouva i t 

donc r ien a jou t e r à ses p r é c é d e n t e s o b s e r v a t i o n s . 

23 . Le 1" m a r s 1994, la cou r d ' appe l de H a m m fit d ro i t à la d e m a n d e 

d u p a r q u e t du 7 février 1994 et o r d o n n a le m a i n t i e n d u r e q u é r a n t en 

d é t e n t i o n proviso i re . 

L a d i t e ju r id ic t ion e s t i m a i t q u e les mot i f s exposés d a n s la p r é c é d e n t e 

déc is ion de la cou r d ' a p p e l de D ù s s e l d o r f d e m e u r a i e n t va lab les . D e p lus , 

les i nves t iga t ions ava i en t suivi l eu r cou r s . La police ava i t é t ab l i u n r a p p o r t 

provisoi re en j anv ie r 1994 e t ava i t i n d i q u é q u e l ' aud i t i on d ' env i ron un 

mi l l ie r de t é m o i n s é ta i t q u a s i m e n t a c h e v é e . Le r a p p o r t final d e la police 

et celui de l ' a d m i n i s t r a t i o n fiscale é t a i e n t a n n o n c é s p o u r la fin du mois de 

février 1994. Le p a r q u e t prévoyai t de d r e s s e r l ' ac te d ' a c c u s a t i o n 

i m m é d i a t e m e n t a p r è s . Il n 'y avai t donc eu a u c u n m a n q u e m e n t à 

l 'obl iga t ion de c o n d u i r e la p r o c é d u r e avec cé l é r i t é . 

La cour d ' a p p e l e s t i m a p a r a i l l eu r s q u e le gr ief du r e q u é r a n t t i r é d e 

l ' a r t ic le 5 § 4 d e la C o n v e n t i o n c o n c e r n a n t le dé fau t d ' accès au doss ie r 

d ' i n s t r u c t i o n n ' ava i t a u c u n e inc idence su r la va l id i té du m a n d a t d ' a r r ê t . 

24. Le 25 m a r s 1994, le r e q u é r a n t f o r m a un r e c o u r s c o n s t i t u t i o n n e l 

(Verfassungsbeschwerde) c o n t r e les déc is ions d u 3 n o v e m b r e 1993 e t du 

1 e r m a r s 1994, se p l a i g n a n t en p a r t i c u l i e r d ' u n accès insuff isant au 

doss ie r d ' i n s t r u c t i o n . A ce sujet , il sou l igna i t qu ' i l n ' ava i t pu c o n s u l t e r 

q u e v i n g t - d e u x des v o l u m e s c o n s t i t u a n t le doss ier d ' i n s t r u c t i o n , qu i en 

c o m p r e n a i t a lors cen t t r e n t e - d e u x au t o t a l . Le r e q u é r a n t et son avocat 
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n ' a v a i e n t d o n c pas é t é en m e s u r e de c o m m e n t e r c o n v e n a b l e m e n t les 

a c c u s a t i o n s p o r t é e s c o n t r e le p r e m i e r et d ' e x e r c e r e f f icacement les d ro i t s 

d e la dé fense . 

25 . Le 2 m a i 1994, la C o u r c o n s t i t u t i o n n e l l e f édé ra le (Bundes-

verfassungsgericht) d é c i d a de ne pas r e t e n i r le r e cou r s du r e q u é r a n t . 

26. Le 25 m a r s 1994, le p a r q u e t d ' E s s e n d r e s s a l ' ac te d ' a c c u s a t i o n 

(Anklageschrift) du r e q u é r a n t et d e q u a t r e a u t r e s p e r s o n n e s à qu i é t a i e n t 

r e p r o c h é e s d ive r ses in f rac t ions p é n a l e s . En ce qu i c o n c e r n e le r e q u é r a n t , 

l ' ac te m e n t i o n n a i t q u a t r e - v i n g t - o n z e chefs d ' e s c r o q u e r i e , de c o r r u p t i o n , 

d ' i n c i t a t i o n à fa i re u n e fausse insc r ip t ion su r un r e g i s t r e officiel e t 

d ' é m i s s i o n d ' u n e fausse d é c l a r a t i o n éc r i t e sous s e r m e n t . L ' ac t ion 

p u b l i q u e re la t ive a u x ac tes de f r aude fiscale fut d issociée d e la p r o c é d u r e 

p r i n c i p a l e . Il fut déc idé de c lore les p o u r s u i t e s c o n c e r n a n t l ' a ssoc ia t ion de 

m a l f a i t e u r s en r a i son de la g rav i t é d e s a u t r e s c h a r g e s . L ' a c t e d ' a c c u s a t i o n , 

qu i exposa i t en d é t a i l les mot i f s d ' i n c u l p a t i o n d u r e q u é r a n t ainsi q u e les 

faits p e r t i n e n t s et les é l é m e n t s de p r e u v e , fut notif ié à son avoca t à la d a t e 

d u 9 ju in 1994. 

27. Le 9 j u i n 1994, le p a r q u e t d ' E s s e n a d r e s s a à l ' avocat du r e q u é r a n t , 

p o u r c o n s u l t a t i o n , la copie du doss ie r d ' i n s t r u c t i o n , soit c en t t r e n t e - d e u x 

v o l u m e s p r i n c i p a u x e t d e u x v o l u m e s c o m p l é m e n t a i r e s (env i ron seize 

mil le p a g e s a u t o t a l ) . Le doss ie r deva i t ê t r e renvoyé d a n s le dé la i d ' u n e 

s e m a i n e p o u r p e r m e t t r e a u x a u t r e s avoca ts de la dé fense d e le c o n s u l t e r . 

Le 23 j u i n 1994, le p a r q u e t envoya u n e no t e de r a p p e l c o n c e r n a n t la 

r e s t i t u t i o n du doss ie r . La d a t e de r e t o u r n ' a p a s é t é c o n s i g n é e . Se lon le 

r e q u é r a n t , les copies mi ses à la d i spos i t ion de son avocat é t a i e n t 

i n c o m p l è t e s . 

28 . Le 30 j u i n 1994, la cou r d ' appe l de H a m m o r d o n n a le m a i n t i e n d u 

r e q u é r a n t en d é t e n t i o n prov iso i re . A la d e m a n d e de l 'avocat de l ' une d e s 

a u t r e s p e r s o n n e s mi ses e n c a u s e , il fal lut r e p o r t e r la déc i s ion d ' u n e 

s e m a i n e p o u r a s s u r e r u n e poss ib i l i té rée l le de d é p o s e r des o b s e r v a t i o n s . 

La cour d ' a p p e l con f i rma les conc lus ions f o r m u l é e s d a n s les 

p r é c é d e n t e s déc i s ions du 3 n o v e m b r e 1993 et du 1" m a r s 1994. Au sujet 

des fai ts r e p r o c h é s au r e q u é r a n t , elle pr i t no t e des modi f i ca t ions r é s u l t a n t 

de l ' ac te d ' a c c u s a t i o n , qu i ne m e n t i o n n a i t pas les chefs de c r é a t i o n d ' u n e 

a s soc ia t ion de m a l f a i t e u r s e t de f r aude fiscale. Il avai t é t é déc idé de c lore 

les p o u r s u i t e s re la t ives au p r e m i e r de ces chefs c o n f o r m é m e n t a u x 

d i spos i t ions p e r t i n e n t e s du code d e p r o c é d u r e p é n a l e , c o m p t e t e n u de la 

m o i n d r e g rav i t é de l ' in f rac t ion e n q u e s t i o n e n r e g a r d de cel les q u e r e t e 

na i t l ' ac te d ' a c c u s a t i o n . S ' ag i s san t de la f r aude fiscale, u n c o m p l é m e n t 

d ' i n s t r u c t i o n é t a i t en cours . 

L a cou r d ' a p p e l e s t i m a p a r a i l l eu r s q u e les i nves t iga t ions ava i en t 

p r o g r e s s é . D a n s l ' i n te rva l l e , l ' ac te d ' a c c u s a t i o n avai t é t é d r e s s é et 

t r a n s m i s à la c h a m b r e des inf rac t ions é c o n o m i q u e s du t r i b u n a l r é g i o n a l 

(Landgericht) d ' E s s e n , l eque l ava i t e n t r e p r i s l ' e x a m e n de c e t t e affaire 
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II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

3 1 . Les a r t i c l e s 112 et su ivan t s du code de p r o c é d u r e p é n a l e 

(Strafprozeßordnung) p o r t e n t su r l ' a r r e s t a t i o n et la d é t e n t i o n de t o u t e 

p e r s o n n e don t on peu t r a i s o n n a b l e m e n t p r é s u m e r q u ' e l l e a c o m m i s u n e 

inf rac t ion . Selon l ' a r t ic le 112, la d é t e n t i o n provisoi re p e u t ê t r e o r d o n n é e 

c o n t r e u n e p e r s o n n e , si elle est f o r t e m e n t s o u p ç o n n é e d 'avoi r c o m m i s u n e 

inf rac t ion et s'il ex is te un mo t i f d ' a r r e s t a t i o n , p a r e x e m p l e un r i sque d e 

fuite ou de d e s t r u c t i o n de p r e u v e s . L ' a r t i c l e 116 prévoi t les cas de su r s i s à 

l ' exécu t ion d u m a n d a t d ' a r r ê t . 

32. Selon l ' a r t ic le 117 du code de p r o c é d u r e p é n a l e , u n e p e r s o n n e e n 

d é t e n t i o n proviso i re p e u t d e m a n d e r à t o u t m o m e n t qu ' i l soit p r o c é d é à u n 

c o n t r ô l e j u r i d i c t i o n n e l du m a n d a t d ' a r r ê t . U n e a u d i e n c e est t e n u e à la 

d e m a n d e de la p e r s o n n e en d é t e n t i o n provisoi re ou à l ' in i t ia t ive du j u g e 

(a r t i c le 118 § 1). Si le m a n d a t d ' a r r ê t est d é c l a r é va lab le à l ' issue d e 

l ' aud ience , la p e r s o n n e en d é t e n t i o n provisoi re ne p o u r r a d e m a n d e r u n e 

nouvel le a u d i e n c e q u e si la d u r é e g loba le de la d é t e n t i o n proviso i re a 

a t t e i n t t rois mois m i n i m u m et si d e u x mois au mo ins se sont écoulés 

d e p u i s la d e r n i è r e a u d i e n c e (a r t ic le 118 § 3 ) . L ' a r t i c l e 120 d ispose q u e le 

m a n d a t d ' a r r ê t doi t ê t r e levé d è s lors q u e les r a i sons j u s t i f i a n t la d é t e n t i o n 

provisoi re ne sont plus r é u n i e s ou si le m a i n t i e n en d é t e n t i o n a p p a r a î t 

d i s p r o p o r t i o n n é . T o u t e p r o r o g a t i o n de la d é t e n t i o n provisoi re a u - d e l à de 

la pé r i ode in i t ia le de six mo i s doit ê t r e déc idée p a r la cour d ' a p p e l 

(a r t i c les 121-122). 

3 3 . Les a r t i c l e s 137 e t s u i v a n t s du code d e p r o c é d u r e p é n a l e t r a i t e n t d e 

la dé fense d ' u n e p e r s o n n e i ncu lpée d ' u n e in f rac t ion , n o t a m m e n t d u choix 

de l 'avocat d e la dé fense ou de la d é s i g n a t i o n d ' un avoca t c o m m i s d'office. 

D ' a p r è s l ' a r t ic le 147 § 1, l ' avocat de la dé fense est en d ro i t de c o n s u l t e r les 

c o m p l e x e e t e n v i s a g e a i t , si tou te fo i s la p r o c é d u r e p r inc ipa l e é t a i t l a n c é e , 

d ' ouvr i r les d é b a t s en s e p t e m b r e 1994. 

29. Le 19 oc tob re 1994, la cou r d ' appe l d e H a m m o r d o n n a la r e m i s e en 

l ibe r t é du r e q u é r a n t . La cour con f i rma qu ' i l y ava i t t ou jours de lou rds 

é l é m e n t s à c h a r g e c o n t r e l ' i n t é r e s sé et i n d i q u a q u e les mot i fs j u s t i f i a n t 

sa d é t e n t i o n prov iso i re d e m e u r a i e n t va l ab le s m a i s q u e son m a i n t i e n e n 

d é t e n t i o n ava i t cessé d ' ê t r e u n e m e s u r e p r o p o r t i o n n é e . La j u r i d i c t i o n 

d ' a p p e l cons idé r a i t en p a r t i c u l i e r q u e , d e p u i s m a i 1994, le t r i b u n a l 

r ég iona l d ' E s s e n n 'ava i t g u è r e fait a v a n c e r la p r o c é d u r e . Le r e q u é r a n t 

fut l ibéré le j o u r m ê m e . 

30. Le 15 d é c e m b r e 1998, le t r i b u n a l r ég iona l d ' E s s e n d é c l a r a le 

r e q u é r a n t c o u p a b l e d ' e s c r o q u e r i e , d e c o r r u p t i o n et d ' émis s ion d ' u n e 

fausse d é c l a r a t i o n éc r i t e sous s e r m e n t , e t le c o n d a m n a à u n e pe ine 

g loba le de c inq a n s et six mois d ' e m p r i s o n n e m e n t . 
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doss ie r s r e m i s au t r i b u n a l c h a r g é de l 'affaire ou qu i lui s e r a i e n t r e m i s si 

u n ac t e d ' a c c u s a t i o n deva i t ê t r e é l a b o r é , et d ' e x a m i n e r les p ièces qu i y 

son t j o i n t e s . Le p a r a g r a p h e 2 de c e t t e d i spos i t ion p e r m e t d e re fuse r à la 

dé fense d ' a c c é d e r à tou t ou p a r t i e d e s doss ie r s ou p ièces t a n t q u e 

l ' i n s t ruc t ion p r é p a r a t o i r e n ' es t p a s a c h e v é e , si le bu t des i nves t i ga t ions 

s 'en t r o u v e r a i t c o m p r o m i s . En a t t e n d a n t l ' issue de l ' i n s t ruc t ion , c 'es t le 

m i n i s t è r e publ ic qu i déc ide ou non d ' a c c o r d e r l 'accès au d o s s i e r ; c 'es t 

e n s u i t e au p r é s i d e n t du t r i b u n a l d e p r e n d r e la décis ion (a r t ic le 147 § 5 ) . 

P a r u n e loi p o r t a n t modi f i ca t ion du code de p r o c é d u r e p é n a l e 

(Strafoerfahrensânderungsgesetz, Bundesgesetzblatt, 2000, vol. I, p . 1253), e n t r é e 

en v i g u e u r le I e ' n o v e m b r e 2000, c e t t e d e r n i è r e d i spos i t ion a é t é modi f iée 

d e s o r t e q u e , n o t a m m e n t , un incu lpé qu i se t rouve en d é t e n t i o n est à 

p r é s e n t en d ro i t de d e m a n d e r u n con t rô l e j u r i d i c t i o n n e l de la déc is ion d u 

m i n i s t è r e publ ic lui r e fu san t l 'accès au doss ie r . 

34. Les a r t i c l es 151 et s u i v a n t s du code de p r o c é d u r e p é n a l e e x p o s e n t 

les p r inc ipes r é g i s s a n t les p o u r s u i t e s p é n a l e s et l ' é l a b o r a t i o n d e l ' ac te 

d ' a c c u s a t i o n . L ' a r t i c l e 151 i n d i q u e q u e t o u t p rocès doi t ê t r e a m o r c é p a r 

u n ac t e d ' a c c u s a t i o n . Aux t e r m e s de l ' a r t ic le 152, l ' ac t ion p u b l i q u e est 

mi se en œ u v r e p a r le m i n i s t è r e publ ic q u i , s a u f d i spos i t ions c o n t r a i r e s de 

la loi, doi t p o u r s u i v r e t o u t e inf rac t ion dès lors qu ' i l ex i s t e des mot i fs 

suf f i sants de s o u p ç o n n e r la p e r s o n n e c o n c e r n é e . 

35 . L ' i n s t r u c t i o n p r é p a r a t o i r e doit ê t r e c o n d u i t e p a r le p a r q u e t e n 

v e r t u d e s a r t i c l es 160 et 161 du code de p r o c é d u r e p é n a l e . Su r la base de 

ces i nves t i ga t i ons , le p a r q u e t déc ide c o n f o r m é m e n t à l ' a r t ic le 170 s'il m e t 

en œ u v r e l ' ac t ion p u b l i q u e ou s'il c lasse l 'affaire sans su i t e . 

36. A u x t e r m e s de l ' a r t ic le 103 § 1 de la Loi f o n d a m e n t a l e 

(Grundgesetz), d e v a n t les t r i b u n a u x , c h a c u n a le dro i t d ' ê t r e e n t e n d u 

(Anspruch auf rechtliches Geh'ér). 

Selon la C o u r c o n s t i t u t i o n n e l l e fédéra le (Bunde.werfassungsgericht), c e t t e 

règ le c o m m a n d e q u e t o u t e déc is ion j u d i c i a i r e soit fondée u n i q u e m e n t s u r 

les fai ts et les é l é m e n t s de p r e u v e qu i on t pu faire l 'objet d ' o b s e r v a t i o n s 

p a r les p a r t i e s . D a n s des affai res où les p e r s o n n e s c o n c e r n é e s son t 

a r r ê t é e s et m i s e s en d é t e n t i o n proviso i re , le m a n d a t d ' a r r ê t et les 

déc is ions j u d i c i a i r e s qu i le c o n f i r m e n t do iven t se fonder u n i q u e m e n t s u r 

les faits et les p r e u v e s don t l ' inculpé avai t c o n n a i s s a n c e au p r é a l a b l e et su r 

l e sque l s il a pu f o r m u l e r des o b s e r v a t i o n s ( C o u r c o n s t i t u t i o n n e l l e 

f édé ra l e , a r r ê t du 11 ju i l l e t 1994 (Neue juristische Wochenschrift 1994, 

p . 3219) , avec d ' a u t r e s r é f é r e n c e s ) . 

D a n s l ' a r r ê t s u s m e n t i o n n é , la C o u r c o n s t i t u t i o n n e l l e f édé ra le d i t 

q u ' a p r è s son a r r e s t a t i o n u n e p e r s o n n e a c c u s é e d ' u n e in f rac t ion doi t ê t r e 

mise a u c o u r a n t de la t e n e u r d u m a n d a t d ' a r r ê t et ê t r e t r a d u i t e à b r e f 

dé la i d e v a n t u n j u g e qu i , en l ' e n t e n d a n t , doi t l ' i n fo rmer de tou t é l é m e n t 

de p r e u v e à c h a r g e ou à d é c h a r g e . En o u t r e , a u cour s d e la p r o c é d u r e de 

c o n t r ô l e u l t é r i e u r e , l ' i n t é ressé doi t ê t r e e n t e n d u et , d a n s la m e s u r e où 
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l ' i n s t ruc t ion n ' e n est pas c o m p r o m i s e , les r é s u l t a t s p e r t i n e n t s des 

inves t iga t ions do ivent lui ê t r e c o m m u n i q u é s . D a n s c e r t a i n s cas , il se p e u t 

q u e ces i n f o r m a t i o n s o ra le s ne suffisent p a s . Si les faits et les p r e u v e s à la 

b a s e d ' u n e déc i s ion en m a t i è r e de d é t e n t i o n ne p e u v e n t p a s ou ne p e u v e n t 

p lus ê t r e c o m m u n i q u é s o r a l e m e n t , il convien t d ' u t i l i s e r d ' a u t r e s m o y e n s 

d ' i n f o r m e r l ' inculpé , tels q u e le dro i t de c o n s u l t e r les doss ie r s 

(Akteneinsicht). En r e v a n c h e , il y a lieu d ' a d m e t t r e l ' ex i s t ence de 

r e s t r i c t i o n s léga les à l 'accès de l 'accusé a u x doss ie r s en a t t e n d a n t l ' issue 

de l ' i n s t ruc t ion p r é p a r a t o i r e , si la c o n d u i t e efficace d e s inves t iga t ions 

p é n a l e s l ' impose . Tou te fo i s , m ê m e en a t t e n d a n t le t e r m e de l ' i n s t ruc t ion , 

u n accusé en d é t e n t i o n provisoi re a u n dro i t d ' accès aux doss ie r s p a r 

l ' i n t e r m é d i a i r e d e son avoca t , si et d a n s la m e s u r e où les r e n s e i g n e m e n t s 

qu ' i l s c o n t i e n n e n t sont suscep t ib le s d 'a f fec te r sa pos i t ion p e n d a n t la 

p r o c é d u r e d e con t rô le et q u e les i n f o r m a t i o n s o ra le s ne suffisent p a s . Si, 

en pare i l cas , le p a r q u e t refuse l 'accès a u x p a s s a g e s p e r t i n e n t s des 

doss ie rs en v e r t u de l ' a r t ic le 147 § 2 du code d e p r o c é d u r e p é n a l e , le 

t r i b u n a l p r o c é d a n t au c o n t r ô l e ne p e u t fonder sa déc is ion s u r ces faits 

et p r e u v e s et do i t , si néce s sa i r e , a n n u l e r le m a n d a t d ' a r r ê t ( C o u r 

c o n s t i t u t i o n n e l l e f édé ra l e , op. cit.). 

PROCÉDURE DEVANT LA COMMISSION 

37. M . Schôps a saisi la C o m m i s s i o n le 4 ju i l l e t 1994. I n v o q u a n t 

l ' a r t ic le 5 § 4 de la C o n v e n t i o n , il se p l a igna i t de n e p a s avoir eu accès au 

doss ie r d ' i n s t r u c t i o n d a n s le c a d r e du con t rô l e j u r i d i c t i o n n e l de sa 

d é t e n t i o n prov iso i re . P a r a i l l eu r s , il se p r é t e n d a i t v i c t ime d ' u n e v io la t ion 

des a r t i c l es 5 § 3 et 6 § 3 a) et b) de la C o n v e n t i o n . 

38. Le 10 avril 1997, la C o m m i s s i o n a r e t e n u le g r i e f t i r é de l ' a r t ic le 5 

§ 4 e t a d é c l a r é la r e q u ê t e (n" 25116/94) i r r ecevab le p o u r le s u r p l u s . D a n s 

son r a p p o r t du 17 s e p t e m b r e 1998 (anc ien a r t i c le 31 d e la C o n v e n t i o n ) 1 , 

elle conc lu t , p a r v ing t - sep t voix c o n t r e c inq , à la v io la t ion de l ' a r t ic le 5 § 4. 

CONCLUSIONS PRÉSENTÉES À LA COUR PAR LE 
GOUVERNEMENT 

39. D a n s son m é m o i r e , le G o u v e r n e m e n t invite la C o u r à d i r e q u e la 

R é p u b l i q u e f édé ra le d ' A l l e m a g n e n ' a pas violé les ob l iga t ions qu i lui 

i n c o m b e n t en v e r t u de la C o n v e n t i o n . 

1. Note du greffe : le rapport est disponible au greffe. 
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E N DROIT 

I. SUR LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 5 § 4 DE LA 

C O N V E N T I O N 

40. Le r e q u é r a n t se p la in t de la p r o c é d u r e de c o n t r ô l e de sa d é t e n t i o n 

p rov i so i re . Il i nvoque l ' a r t ic le 5 § 4 de la C o n v e n t i o n , qu i est a insi l ibellé : 

«Toute personne privée de sa liberté par arrestation ou détention a le droit 

d'introduire un recours devant un tribunal, afin qu'il statue à bref délai sur la légalité 

de sa détention et ordonne sa libération si la détention est illégale. » 

A. T h è s e s d e s c o m p a r a n t s 

4 1 . Le r e q u é r a n t af f i rme q u e la p r o c é d u r e d e c o n t r ô l e n ' é t a i t pas 

v é r i t a b l e m e n t c o n t r a d i c t o i r e , l u i - m ê m e et son avoca t n ' a y a n t pas eu u n 

accès suff isant a u doss ie r d ' i n s t r u c t i o n et n ' a y a n t d o n c pu c o n t e s t e r d e 

m a n i è r e s a t i s f a i s an t e la l éga l i t é d e son m a i n t i e n en d é t e n t i o n provisoi re . 

42 . P o u r le G o u v e r n e m e n t , l ' a r t ic le 5 § 4 ne d o n n e p a s u n dro i t g é n é r a l 

à u n e p e r s o n n e en d é t e n t i o n provisoi re ou à son avocat d ' e x a m i n e r les 

doss ie r s d ' i n s t r u c t i o n la c o n c e r n a n t . C e qu i i m p o r t e , c 'es t q u e l ' i n t é re s sé 

ai t la poss ibi l i té d ' e x e r c e r u n r e c o u r s effectif. D ' a p r è s le G o u v e r n e m e n t , 

il décou le du c h a m p d ' a p p l i c a t i o n et d e l 'objet d e l ' a r t ic le 5 § 4 - qu i 

d i f fè ren t de ceux d e l 'a r t ic le 6 — q u e c e t t e d i spos i t ion g a r a n t i t un i 

q u e m e n t le d ro i t de l ' i n t é r e s sé à avoir accès à un t r i b u n a l et à y ê t r e 

e n t e n d u . 

Q u a n t à l ' e spèce , le G o u v e r n e m e n t a f f i rme q u e la p r o c é d u r e de 

con t rô l e de la l éga l i t é de la d é t e n t i o n prov iso i re du r e q u é r a n t é ta i t b i e n 

c o n t r a d i c t o i r e et n ' a n u l l e m e n t p o r t é a t t e i n t e a u p r inc ipe d ' éga l i t é des 

a r m e s . D a n s c e t t e p r o c é d u r e , il convien t de d i s t i n g u e r t rois é t a p e s . 

En ce qu i c o n c e r n e la p r e m i è r e p h a s e - qu i a d é b o u c h é s u r la déc is ion 

d e la cou r d ' appe l de D ù s s e l d o r f du 3 n o v e m b r e 1993 - , le G o u v e r n e m e n t 

s o u t i e n t q u e l 'avocat d u r e q u é r a n t n ' a d e m a n d é à e x a m i n e r le doss ie r q u e 

le 14 s e p t e m b r e 1993. C o n t r a i r e m e n t à la C o m m i s s i o n , le G o u v e r n e m e n t 

e s t i m e q u e l ' a f f i rmat ion selon l aque l l e u n e d e m a n d e de c o n s u l t a t i o n d u 

doss ie r a é té fai te avan t c e t t e d a t e n e s a u r a i t ê t r e s u p p o s é e c o r r e c t e en 

l ' ab sence de t o u t e t r a c e à ce sujet d a n s le doss ie r . Si la d e m a n d e d u 

14 s e p t e m b r e 1993 n ' a é té suivie d ' a u c u n effet, c 'est q u e le d o u b l e d u 

doss ie r avai t dé jà é t é envoyé à la cour d ' a p p e l de D ù s s e l d o r f aux fins d u 

c o n t r ô l e j u r i d i c t i o n n e l , t a n d i s q u e les o r i g i n a u x r e s t a i e n t néces sa i r e s à la 

p o u r s u i t e de l ' i n s t ruc t ion . T o u t e f o i s , a p r è s avoir r eçu la r é p o n s e éc r i t e de 

l ' avocat du r e q u é r a n t d a t é e du 21 oc tob re 1993 ( p a r a g r a p h e 17 c i -dessus) , 

le r a p p o r t e u r c h a r g é de l 'affaire a u p r è s de la cou r d ' appe l t é l é p h o n a à cet 

avoca t le 28 oc tob re 1993. Se lon u n e n o t e du r a p p o r t e u r v e r s é e au doss ie r , 

ils c o n v i n r e n t tous d e u x q u e la cou r se p r o n o n c e r a i t s ans qu ' i l y ai t eu 
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e x a m e n p r é a l a b l e du doss ie r . L 'avoca t d u r e q u é r a n t a y a n t a insi r e n o n c é à 

son dro i t d e c o n s u l t e r le dos s i e r à ce s t a d e d e la p r o c é d u r e , a u c u n e e n t r a v e 

a u x d ro i t s de la dé fense ne s a u r a i t ê t r e re levée q u a n t à la déc i s ion d u 

3 n o v e m b r e 1993. 

P o u r ce qu i est de la d e u x i è m e é t a p e de la p r o c é d u r e - qui a a b o u t i à 

la déc is ion de la cour d ' a p p e l d e H a m m du 1 e r m a r s 1994 - , le G o u v e r n e 

m e n t fait o b s e r v e r q u e le 22 n o v e m b r e 1993, à la su i t e de la d e m a n d e 

du r e q u é r a n t d a t é e du 14 s e p t e m b r e 1993, l ' e n s e m b l e d u doss ie r 

d ' i n s t r u c t i o n tel qu ' i l ex i s t a i t a lors , soit v i n g t - q u a t r e v o l u m e s et non 

v i n g t - d e u x c o m m e l 'aff i rme le r e q u é r a n t , fut r e m i s à l ' avocat . Si les 

q u a r a n t e - c i n q a u t r e s v o l u m e s v e n u s s ' a jou te r a u doss ie r d ' i n s t r u c t i o n 

e n t r e la fin de n o v e m b r e 1993 et le d é b u t de février 1994 n ' on t p a s é t é 

confiés d'office à l 'avocat de la dé fense , c 'es t p a r c e q u ' e n l ' ab sence de 

d e m a n d e nouve l le et expl ic i te de la p a r t d e celui-ci les a u t o r i t é s 

d ' i n s t r u c t i o n n ' é t a i e n t pas d a n s l 'ob l iga t ion de le fa i re . Il i n co mb e à la 

p e r s o n n e m i s e e n c a u s e ou à son avoca t de se t e n i r au c o u r a n t des 

p r o g r è s de l ' i n s t ruc t i on e t , le cas é c h é a n t , de r e n o u v e l e r sa d e m a n d e 

d ' e x a m e n du doss ier , en p a r t i c u l i e r d a n s les p r o c é d u r e s t r è s l ou rdes 

i m p l i q u a n t des inves t iga t ions app ro fond i e s c o m m e en l ' espèce . Au lieu 

d ' a t t e n d r e le 28 février 1994 p o u r se p l a i n d r e de c e t t e s i t u a t i o n , l ' avocat 

du r e q u é r a n t a u r a i t dû sol l ic i ter un nouvel e x a m e n du doss ier , et ce dès le 

7 février 1994, j o u r où le p r o c u r e u r d e m a n d a q u e la d é t e n t i o n d e 

l ' i n t é ressé fût p r o l o n g é e . E n tou t é t a t de c a u s e , u n nouvel e x a m e n d u 

doss ie r é t a i t i nu t i l e à ce s t a d e , ca r les é l é m e n t s t o u c h a n t à la d é t e n t i o n 

d u r e q u é r a n t , e n p a r t i c u l i e r les dépos i t i ons des t é m o i n s , é t a i e n t c o n n u s 

d e l ' avocat d e p u i s qu ' i l ava i t é t é a u t o r i s é à e x a m i n e r le doss ie r le 

22 n o v e m b r e 1993 ( p a r a g r a p h e 20 c i -dessus ) . 

Q u a n t à la t r o i s i è m e et d e r n i è r e p h a s e de la p r o c é d u r e - qu i a c u l m i n é 

p a r la déc i s ion d e la cour d ' a p p e l de H a m m du 30 j u i n 1994 - , le 

G o u v e r n e m e n t r a p p e l l e q u ' u n j e u c o m p l e t du doss ie r d ' i n s t r u c t i o n fut 

r e m i s à l 'avocat d u r e q u é r a n t le 9 j u i n 1994, soit b i en avan t l ' aud i ence 

d e v a n t la cou r d ' a p p e l . 

4 3 . La C o m m i s s i o n a e s t i m é q u e les con t rô l e s j u r i d i c t i o n n e l s ef fec tués 

le 3 n o v e m b r e 1993 et le 1" m a r s 1994 p a r les cour s d ' a p p e l de D ù s s e l d o r f 

e t de H a m m r e s p e c t i v e m e n t , n ' on t p a s sa t is fa i t a u x ex igences posées p a r 

l ' a r t ic le 5 § 4 de la C o n v e n t i o n , t a n d i s q u e l ' a u d i e n c e t e n u e le 30 j u i n 1994 

y a r é p o n d u . 

B. A p p r é c i a t i o n d e la C o u r 

44. La C o u r r a p p e l l e q u e les p e r s o n n e s a r r ê t é e s ou d é t e n u e s on t d ro i t 

à un e x a m e n d u re spec t des ex igences de p r o c é d u r e et de fond n é c e s s a i r e s 

à la « l é g a l i t é » , a u sens de la C o n v e n t i o n , de leur p r i v a t i o n de l i be r t é . P a r 
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c o n s é q u e n t , le t r i b u n a l c o m p é t e n t doi t vér if ier « à la fois l ' obse rva t ion d e s 

règ les de p r o c é d u r e de la [ lég is la t ion i n t e r n e ] et le c a r a c t è r e r a i s o n n a b l e 

des soupçons m o t i v a n t l ' a r r e s t a t i o n , a ins i q u e la l ég i t imi t é du bu t 

pour su iv i p a r celle-ci pu is p a r la [ d é t e n t i o n ] ». 

U n t r i b u n a l e x a m i n a n t un r e c o u r s fo rmé c o n t r e u n e d é t e n t i o n doi t 

p r é s e n t e r les g a r a n t i e s i n h é r e n t e s à u n e i n s t a n c e de c a r a c t è r e j u d i c i a i r e . 

Le p r o c è s doi t ê t r e c o n t r a d i c t o i r e et g a r a n t i r clans tous les cas 1'« éga l i t é 

des a r m e s » e n t r e les p a r t i e s , le p r o c u r e u r et le d é t e n u . Il n 'y a pas éga l i t é 

d e s a r m e s l o r s q u ' u n avocat se voit r e fuse r l 'accès a u x d o c u m e n t s d u 

doss ie r d ' i n s t r u c t i o n don t l ' e x a m e n est i n d i s p e n s a b l e p o u r c o n t e s t e r 

e f f i cacement la l éga l i t é de la d é t e n t i o n de son c l ien t . S'il s 'agit d ' u n e 

p e r s o n n e don t la d é t e n t i o n re lève de l ' a r t ic le 5 § 1 c) , u n e a u d i e n c e 

s ' impose (voir n o t a m m e n t l ' a r r ê t Lamy c. Belgique du 30 m a r s 1989, sér ie A 

n" 151, pp . 16-17, § 29, et Nikolova c. Bulgarie [ G C ] , n" 31195/96 , § 58 , 

C E D H 1999-11). 

Ces ex igences décou l en t du d ro i t à u n p rocès c o n t r a d i c t o i r e g a r a n t i p a r 

l ' a r t ic le 6 de la C o n v e n t i o n qu i , au p é n a l , i m p l i q u e , p o u r l ' accusa t ion 

c o m m e p o u r la dé fense , la facul té de p r e n d r e c o n n a i s s a n c e des 

o b s e r v a t i o n s ou é l é m e n t s d e p r e u v e p r o d u i t s p a r l ' a u t r e p a r t i e , a ins i q u e 

de les d i s c u t e r . Selon la j u r i s p r u d e n c e d e la C o u r , il r e s so r t d u libellé de 

l ' a r t ic le 6 - e t s p é c i a l e m e n t du sens a u t o n o m e à d o n n e r à la no t ion 

d'« a ccusa t i on en m a t i è r e p é n a l e » - q u e c e t t e d i spos i t ion p e u t 

s ' a p p l i q u e r aux p h a s e s a n t é r i e u r e s au p rocès ( a r r ê t Imbrioscia c. Suisse d u 

24 n o v e m b r e 1993, sé r ie A n" 275 , p . 13, § 36) . D è s lors , eu é g a r d a u x 

c o n s é q u e n c e s d r a m a t i q u e s de la p r iva t ion de l ibe r t é su r les d ro i t s 

f o n d a m e n t a u x de la p e r s o n n e c o n c e r n é e , t o u t e p r o c é d u r e r e l evan t d e 

l ' a r t i c le 5 § 4 de la C o n v e n t i o n doi t e n p r inc ipe é g a l e m e n t r e s p e c t e r , 

a u t a n t q u e poss ible d a n s les c i r c o n s t a n c e s d ' u n e i n s t r u c t i o n , les 

ex igences f o n d a m e n t a l e s d ' u n p rocès é q u i t a b l e , te l les q u e le d ro i t à u n e 

p r o c é d u r e c o n t r a d i c t o i r e . La lég i s la t ion n a t i o n a l e peu t r e m p l i r c e t t e 

ex igence de d ive r ses m a n i è r e s , m a i s la m é t h o d e a d o p t é e p a r elle doi t 

g a r a n t i r q u e la p a r t i e adve r se soit au c o u r a n t du d é p ô t d ' o b s e r v a t i o n s e t 

j o u i s s e d ' u n e poss ibi l i té vé r i t ab l e d e les c o m m e n t e r (voir, mutatis mutandis, 

l ' a r r ê t Brandstetter c. Autriche du 28 aoû t 1991, sér ie A n" 2 1 1 , pp . 27-28, 

§ 6 7 ) . 

45 . E n l ' e spèce , la léga l i té de la d é t e n t i o n provisoi re d u r e q u é r a n t a 

é t é c o n t r ô l é e clans le c a d r e de t ro is p r o c é d u r e s , d e v a n t les cours d ' a p p e l 

de D ù s s c l d o r f et de H a m m r e s p e c t i v e m e n t . 

Au s t a d e de la p r o c é d u r e a y a n t a b o u t i à la p r e m i è r e a u d i e n c e s u r le 

con t rô l e de la d é t e n t i o n proviso i re , d e v a n t la cou r d ' a p p e l de Dùsseldorf , 

le r e q u é r a n t fut, lors de son a r r e s t a t i o n , le 19 m a r s 1993, i n f o r m é p a r le 

j u g e de la d é t e n t i o n des a c c u s a t i o n s p o r t é e s c o n t r e lui et d e la t e n e u r du 

m a n d a t d ' a r r ê t , et ce en p r é s e n c e de son avoca t . Le 14 s e p t e m b r e 1993, le 

r e q u é r a n t , là e n c o r e en p r é s e n c e de son d é f e n s e u r , fut i n fo rmé de la 
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modif ica t ion d u m a n d a t . Se lon le G o u v e r n e m e n t , ce n ' e s t q u ' à c e t t e d a t e 

q u e l 'avocat d e m a n d a à a c c é d e r au doss ie r d ' i n s t r u c t i o n ( p a r a g r a p h e 15 

c i -dessus ) . P o u r sa p a r t , le r e q u é r a n t a f f i rme q u e son avocat a en va in 

d e m a n d é à c o n s u l t e r le doss ie r dès le mois de m a r s 1993 ( p a r a g r a p h e 11 

c i -dessus) . 

46 . La C o u r e s t i m e q u ' u n e p e r s o n n e incu lpée qu i se p l a i n t de 

l ' imposs ib i l i té d ' a c c é d e r au doss ie r d ' i n s t r u c t i o n doi t en p r inc ipe avoir 

d û m e n t soll ici té un tel accès c o n f o r m é m e n t à la lég is la t ion n a t i o n a l e 

(voir, mutatis mutandis, l ' a r r ê t Kampanis c. Grèce du 13 juil let 1995, sé r ie A 

n" 318-B, p. 46, § 51) , m a i s q u e la s imp le a b s e n c e de t r ace d ' u n e te l le 

d e m a n d e d a n s le doss ie r de l 'affaire ne suffit pas en soi à p r o u v e r qu ' e l l e 

n ' a p a s é té p r é s e n t é e . 

47 . Q u e l l e q u e soit la d a t e d e la p r e m i è r e d e m a n d e de c o n s u l t a t i o n du 

doss ie r , la C o u r observe q u e , c o m m e l ' a d m e t le G o u v e r n e m e n t , la 

d e m a n d e du 14 s e p t e m b r e 1993 n 'a é t é suivie d ' a u c u n e ac t ion i m m é d i a t e 

de la pa r t des a u t o r i t é s j u d i c i a i r e s pa r ce q u e , p o u r r e p r e n d r e les 

a r g u m e n t s du G o u v e r n e m e n t , les o r i g i n a u x é t a i e n t néces sa i r e s à la 

p o u r s u i t e des i nves t iga t ions , t a n d i s q u e les copies ava i en t déjà é t é 

envoyées à la cour d ' appe l de Dùsse ldorf . 

A cet é g a r d , la C o u r e s t i m e qu ' i l i n c o m b e a u x a u t o r i t é s j u d i c i a i r e s 

d ' o r g a n i s e r l eu r s p r o c é d u r e s de te l le so r t e qu ' e l l e s sa t i s fas sen t aux 

ex igences p r o c é d u r a l e s é n o n c é e s à l ' a r t i c le 5 § 4, la C o n v e n t i o n v i san t à 

g a r a n t i r des d r o i t s non p a s t h é o r i q u e s ou i l lusoires , m a i s c o n c r e t s et 

effectifs. O r il ne s e m b l e pas q u ' u n tel object i f eû t é t é t rès difficile à 

a t t e i n d r e en l ' espèce . A u c u n e a u d i e n c e n ' a y a n t eu lieu d e v a n t la cou r 

d ' a p p e l de D ù s s e l d o r f avan t le 3 n o v e m b r e 1993, c e t t e j u r i d i c t i o n 

d isposa i t d e plus d e six s e m a i n e s p o u r p r e n d r e c o n n a i s s a n c e d u doss ie r à 

seule fin de c o n t r ô l e r la l éga l i t é de la d é t e n t i o n du r e q u é r a n t . El le ava i t 

donc l a r g e m e n t le t e m p s de p e r m e t t r e à la dé fense de c o n s u l t e r le doss ie r . 

48 . Q u a n t à l ' a r g u m e n t d u G o u v e r n e m e n t se lon l eque l l ' avocat a 

a c c e p t é de c o n t i n u e r la p r o c é d u r e de con t rô l e ju r id i c t ionne l s a n s 

c o n s u l t a t i o n p r é a l a b l e du doss ie r , la C o u r r a p p e l l e q u e , p o u r q u e la 

r e n o n c i a t i o n à u n dro i t g a r a n t i p a r la C o n v e n t i o n pu i s se e n t r e r en l igne 

de c o m p t e — si t a n t est q u e ce la pu isse ê t r e le cas —, elle doi t ê t r e é t ab l i e de 

m a n i è r e n o n é q u i v o q u e ; la r e n o n c i a t i o n à des d r o i t s de n a t u r e 

p r o c é d u r a l e exige p a r a i l l eu r s u n m i n i m u m de g a r a n t i e s c o r r e s p o n d a n t à 

sa g rav i t é ( a r r ê t Pfeifer et Plankl c. A u t r i c h e du 25 février 1992, s é r i e A 

n" 227, pp . 16-17, § 3 7 ) . 

E n l ' e spèce , la C o u r e s t i m e q u ' e u é g a r d a u x d o u t e s p e r s i s t a n t s q u a n t 

au c o n t e n u préc i s de la c o n v e r s a t i o n t é l é p h o n i q u e en q u e s t i o n et c o m p t e 

t e n u de l ' i m p o r t a n c e de l ' a u d i e n c e d e v a n t la cour d ' a p p e l , on ne s a u r a i t 

a f f i rmer q u e l 'avocat de la dé fense a r e n o n c é au n o m d u r e q u é r a n t , de 

m a n i è r e e x p r e s s e ou de t o u t e a u t r e m a n i è r e non é q u i v o q u e , à son dro i t 

d ' e x a m i n e r le doss ie r a v a n t l ' aud i ence du 3 n o v e m b r e 1993. 
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49. P a r voie de c o n s é q u e n c e , l o r sque la cou r d ' ap p e l de Di i s se ldor f t in t 

à c e t t e d a t e u n e a u d i e n c e c o n s a c r é e au c o n t r ô l e j u r i d i c t i o n n e l , l 'avocat du 

r e q u é r a n t n ' ava i t p a s é té en m e s u r e d ' e x a m i n e r le doss ie r d ' i n s t r u c t i o n , 

qu i se c o m p o s a i t de v i n g t - q u a t r e v o l u m e s et c o n t e n a i t , d ' a p r è s le m a n d a t 

d ' a r r ê t de m a r s 1993, p lu s i eu r s dépos i t i ons é m a n a n t de t é m o i n s et de 

d e u x f e m m e s é g a l e m e n t m i s e s en c a u s e , a ins i q u e des d o c u m e n t s re la t i f s 

a u x é c o u t e s t é l é p h o n i q u e s e f fec tuées d u r a n t l ' e n q u ê t e . L o r s q u e , en 

s e p t e m b r e 1993, le p a r q u e t r e q u i t la p r o l o n g a t i o n de la d é t e n t i o n 

proviso i re du r e q u é r a n t , il fonda ses soupçons s u r le c o n t e n u du doss ie r 

d ' i n s t r u c t i o n , a u q u e l s ' é t a i en t a lo r s a jou tés l 'avis d ' un spéc ia l i s te de la 

b o u r s e a ins i q u e des d o c u m e n t s c o m m e r c i a u x saisis d a n s l ' in te rva l le . C e s 

é l é m e n t s s e m b l e n t d o n c avoir j o u é u n rô le e ssen t i e l d a n s le m a i n t i e n en 

d é t e n t i o n du r e q u é r a n t . D a n s sa r é p o n s e à la d e m a n d e du p r o c u r e u r 

t e n d a n t à la p r o r o g a t i o n de la d é t e n t i o n , l 'avocat a t t i r a l ' a t t e n t i o n de la 

cou r d ' appe l su r les r e s t r i c t i o n s i m p o s é e s à la dé fense d u fait q u ' o n lui 

ava i t refusé l ' a u t o r i s a t i o n de c o n s u l t e r le doss ie r ( p a r a g r a p h e 17 ci-

d e s s u s ) . 

50. Il est v ra i q u e le r e q u é r a n t avai t é t é i n fo rmé des a c c u s a t i o n s 

p o r t é e s c o n t r e lui p a r le juge de la d é t e n t i o n et p a r le b ia is du m a n d a t 

d ' a r r ê t te l q u e dé l iv ré puis modif ié p a r le t r i b u n a l de d i s t r i c t d ' E s s e n 

( p a r a g r a p h e s 9-10 et 14-15 c i -dessus ) . C e p e n d a n t , les i n f o r m a t i o n s 

fourn ies p a r ce m o y e n ne c o n s t i t u a i e n t q u ' u n c o m p t e r e n d u des faits 

é l abo ré p a r le t r i b u n a l de d i s t r i c t su r la base de l ' e n s e m b l e des 

i n f o r m a t i o n s c o m m u n i q u é e s p a r le m i n i s t è r e publ ic . De l 'avis de la C o u r , 

il n ' e s t g u è r e poss ible à u n e p e r s o n n e mise en cause d e c o n t e s t e r d e 

m a n i è r e s a t i s f a i s an t e la fiabilité d ' u n tel c o m p t e r e n d u si elle ignore les 

é l é m e n t s sur l e sque l s il se fonde . Il faut d o n c q u e l ' i n t é r e s sé ai t u n e 

poss ib i l i té suf f i sante de p r e n d r e c o n n a i s s a n c e des dépos i t i ons et a u t r e s 

é l é m e n t s de p r e u v e y re la t i fs , te ls q u e les r é s u l t a t s d e l ' e n q u ê t e de police 

et des a u t r e s i nves t i ga t i ons , i n d é p e n d a m m e n t de la q u e s t i o n de savoir s'il 

p e u t d o n n e r des ind ica t ions q u a n t à la p e r t i n e n c e p o u r sa dé fense des 

é l é m e n t s a u x q u e l s il c h e r c h e à avoir accès . 

C e l a vau t d ' a u t a n t plus p o u r l ' espèce c o m p t e t e n u de la c o m p l e x i t é de 

l ' i n s t ruc t ion qu i c o n c e r n a i t e n t r e a u t r e s le r e q u é r a n t et vu les n o m b r e u x 

d o c u m e n t s qu i é t a y a i e n t les soupçons à son é g a r d et qu i n ' é t a i e n t évoqués 

q u ' e n t e r m e s g é n é r a u x d a n s les m a n d a t s d ' a r r ê t a insi q u e d a n s la 

d e m a n d e du 14 s e p t e m b r e 1993 t e n d a n t à la p r o r o g a t i o n d e la d é t e n t i o n 

p rov i so i re . 

5 1 . D a n s ces cond i t i ons , il é t a i t e s sen t i e l p o u r la dé fense de c o n s u l t e r 

le doss ie r avan t l ' aud i ence d e v a n t la cour d ' a p p e l de Diisseldorf, afin de 

pouvoi r c o n t e s t e r e f f i cacement la léga l i té d e la d é t e n t i o n provisoi re d u 

r e q u é r a n t , qu i d u r a i t a lors d e p u i s p rès d e hu i t mois dé jà . 

52. Q u a n t à la p r o c é d u r e u l t é r i e u r e , c 'es t s e u l e m e n t le 22 n o v e m b r e 

1993 q u e la c o n s u l t a t i o n du doss ie r fut a c c o r d é e à l ' avocat de la dé fense , 
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qui l 'avai t d e m a n d é e au p lus t a r d le 14 s e p t e m b r e 1993 ( p a r a g r a p h e 15 ci-

d e s s u s ) . Le doss ie r se c o m p o s a i t a lors de v i n g t - q u a t r e v o l u m e s ; tous (ou la 

p l u p a r t ) fu ren t r e m i s à l ' avocat , qu i les r e s t i t u a en j a n v i e r 1994. Tou te fo i s , 

l o r s q u ' e n février 1994 le p a r q u e t d e m a n d a u n e nouvel le p r o r o g a t i o n de la 

d é t e n t i o n proviso i re du r e q u é r a n t , a u x v i n g t - q u a t r e p r e m i e r s v o l u m e s 

s 'en é t a i e n t d a n s l ' in te rva l le a jou tés q u a r a n t e - c i n q a u t r e s a ins i q u e t ro is 

doss ie r s accesso i res , qu i n ' a v a i e n t p a s e n c o r e é té mis à la d i spos i t ion de 

l 'avocat du r e q u é r a n t . Ains i , l o r sque l ' aud ience se t i n t d e v a n t la cou r 

d ' a p p e l de H a m m , le 1 e r m a r s 1994, l 'avocat n ' ava i t pu c o n s u l t e r q u ' u n e 

p a r t i e l im i t ée du doss ie r qu i é t a i t en possess ion de la cour . D a n s ses 

o b s e r v a t i o n s éc r i t e s a d r e s s é e s à la cour d ' ap p e l le 28 février 1994, 

l ' avocat a i n d i q u é qu ' i l n ' ava i t vu q u e v i n g t - d e u x v o l u m e s p a r m i ceux qu i 

c o n s t i t u a i e n t le doss ie r et qu ' i l n e pouva i t d o n c r i en a jou t e r à ses 

p r é c é d e n t e s obse rva t i ons . 

L a C o u r a d m e t q u ' e n d ro i t a l l e m a n d l 'accès au doss ie r est s u b o r d o n n é 

à u n e d e m a n d e de la dé fense . Tou te fo i s , celle-ci a u r a i t d û avoir d a n s les 

c i r c o n s t a n c e s p a r t i c u l i è r e s d e la c a u s e u n e poss ib i l i té effective de 

c o n s u l t e r les doss ie rs c o m p l é m e n t a i r e s , d ' a u t a n t q u ' e l l e avai t p r é c é 

d e m m e n t m a n i f e s t é son t r è s g r a n d i n t é r ê t à ê t r e t e n u e i n f o r m é e d u 

c o n t e n u du doss ie r p a r ses d e m a n d e s de p le in accès , et q u ' u n e nouvel le 

r e q u ê t e de m a i n t i e n en d é t e n t i o n ava i t é t é p r é s e n t é e . C o m p t e t e n u de 

ces é l é m e n t s , le fait d ' ex ige r u n e a u t r e d e m a n d e d ' accès aux n o m b r e u x 

v o l u m e s qu i é t a i e n t v e n u s s ' a jou te r au doss ie r d e p u i s q u e celui-ci avai t 

pu ê t r e consu l t é en n o v e m b r e 1993 ( p a r a g r a p h e 20 c i -dessus) c o n s t i t u a i t 

u n e r é p o n s e d i s p r o p o r t i o n n é e et d ' un f o r m a l i s m e e x a g é r é . A cet é g a r d , la 

C o u r re lève q u e le p a r q u e t n e s e m b l e p a s avoir a t t e n d u u n e nouve l le 

d e m a n d e de la dé fense p o u r lui envoyer le doss ie r d ' i n s t r u c t i o n c o m p l e t 

le 9 j u i n 1994 ( p a r a g r a p h e 27 c i -dessus ) . 

53 . Eu é g a r d aux conc lus ions f igu ran t d a n s la déc is ion d e la cou r 

d ' a p p e l de H a m m du l'-' m a r s 1994 ( p a r a g r a p h e 23 c i -dessus) , il é t a i t 

e s sen t i e l p o u r la dé fense de c o n s u l t e r le v o l u m i n e u x doss ie r d e l 'affaire 

p o u r pouvoi r c o n t e s t e r e f f i cacement la l éga l i t é du m a n d a t d ' a r r ê t te l 

q u e modif ié . F a u t e d ' u n e te l le poss ib i l i té , c e t t e é t a p e p r o c é d u r a l e , 

p o u r des r a i sons i d e n t i q u e s à celles exposées r e l a t i v e m e n t à la p r e m i è r e 

p h a s e ( p a r a g r a p h e s 49-51 c i -dessus) , n ' a pas sat isfai t a u x ex igences é lé

m e n t a i r e s d ' u n e p r o c é d u r e j u r i d i c t i o n n e l l e . 

54. Q u a n t à la p r o c é d u r e qu i a a b o u t i à la t r o i s i è m e a u d i e n c e de 

con t rô l e j u r i d i c t i o n n e l , la C o u r observe q u e l ' e n s e m b l e d u doss ie r a é té 

t r a n s m i s à l 'avocat du r e q u é r a n t le 9 j u i n 1994, a lors q u e l ' i n s t ruc t i on 

é t a i t close et q u e l 'acte d ' a c c u s a t i o n lui ava i t é t é not i f ié . L 'avoca t a eu 

le doss ie r (cent t r e n t e - d e u x v o l u m e s p r i n c i p a u x et d e u x v o l u m e s 

c o m p l é m e n t a i r e s ) à sa d i spos i t ion p o u r c o n s u l t a t i o n p e n d a n t au m o i n s 

d e u x s e m a i n e s a v a n t q u e la cou r d ' a p p e l ne s t a t u e su r le m a i n t i e n e n 

d é t e n t i o n proviso i re de l ' i n t é r e s sé , le 30 j u i n 1994. L 'avoca t a d o n c eu la 
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poss ib i l i té de p r e n d r e c o n n a i s s a n c e des p a r t i e s e s sen t i e l l e s de ce doss ie r 

c e r t e s v o l u m i n e u x et de p r é p a r e r c o n v e n a b l e m e n t la dé f ense de son c l ient . 

55 . En déf in i t ive , la C o u r e s t i m e q u e la p r o c é d u r e suivie le 3 n o v e m b r e 

1993 et le 1 e r m a r s 1994 aux fins de c o n t r ô l e r la léga l i té de la d é t e n t i o n d u 

r e q u é r a n t n ' a pas sat isfai t a u x ex igences é n o n c é e s p a r l 'a r t ic le 5 § 4 de la 

C o n v e n t i o n . C e t t e d i spos i t ion a d o n c é t é m é c o n n u e . 

II. S U R L ' A P P L I C A T I O N DE L ' A R T I C L E 41 DE LA C O N V E N T I O N 

56. A u x t e r m e s de l 'a r t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il v a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de celte violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

57. M a l g r é l 'envoi de p l u s i e u r s l e t t r e s de r a p p e l , l ' avocat du r e q u é r a n t 

n ' a d é p o s é a u c u n e d e m a n d e de sa t i s fac t ion é q u i t a b l e au t i t r e de 

l ' a r t ic le 4 1 . L a C o u r e s t i m e q u e la q u e s t i o n n ' a p p e l l e pas u n e x a m e n 

d'office (voir, mutatis mutandis, l ' a r r ê t Nasri c. France du 13 ju i l l e t 1995, 

sé r ie A n" 320-B, p . 26, § 49) . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

Dit qu ' i l y a eu viola t ion de l ' a r t ic le 5 § 4 de la C o n v e n t i o n . 

Fai t en a n g l a i s , puis c o m m u n i q u é p a r écr i t le 13 févr ier 2001 , en 

a p p l i c a t i o n de l ' a r t ic le 77 §§ 2 et 3 d u r è g l e m e n t . 

M i c h a e l O ' B O Y L E 

Greff ier 

E l i s a b e t h PALM 

P r é s i d e n t e 
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SOMMAIRE1 

Applicabilité de l'article 6 à une procédure portant sur une sanction 
pécuniaire infl igée à la suite de l 'exécution de travaux sans le permis requis 

Article 6 

Applicabilité - Applicabilité de l'article 6 à une procédure portant sur une sanction pécuniaire 
infligée à la suite de l'exécution de travaux sans le permis requis — Accusation en matière pénale 
— Critères de définition d'une accusation en matière pénale - Qualification juridique de 
I infraction en droit interne — Nature de l'infraction — Nature et degré de sévérité de la sanction 

* 
* * 

Le requérant se vit infliger une sanction pécuniaire (coima) de 500 000 escudos 
pour avoir effectué des travaux dans sa maison sans avoir le permis requis, ce qui 
constituait une contravention prévue par le décret-loi n" 445 /91. Le requérant 
saisit en vain la justice contre cette sanction pécuniaire. Invoquant l'article 6, 
il se plaignit devant la Cour de ne pas avoir bénéficié d'un procès équitable, et 
notamment de ne pas avoir été autorisé à se défendre lui-même bien qu'il fût 
avocat. S'agissant de ce dernier grief, la cour d'appel avait estimé, selon une 
jurisprudence constante s'appliquant aux procédures pénales, que même si le 
requérant disposait de la formation juridique adéquate pour assurer sa propre 
défense, il devait néanmoins être assisté par un défenseur afin d'éviter que son 
comportement puisse, le cas échéant, nuire à sa propre défense ou au bon 
déroulement du procès. 

Article 6: afin de déterminer l'existence d'une accusation en matière pénale, au 
sens du présent article, trois critères ont été dégagés : la qualification juridique de 
l'infraction litigieuse en droit interne, la nature même de celle-ci, et enfin la 
nature et le degré de sévérité de la sanction. Ces critères sont en principe 
alternatifs, même si une approche cumulative peut être adoptée lorsque l'analyse 
séparée de chaque critère ne permet pas de trancher. S'agissant du premier des 
critères, l'infraction reprochée au requérant tombait sous le coup de la législation 
sur les contraventions et non de la législation pénale. Toutefois, les indications 
fournies par le droit interne n'ont qu'une valeur relative et le deuxième critère, 
concernant la nature de l'infraction, considérée aussi en rapport avec celle de la 
sanction correspondante, représente un élément auquel plus de poids peut être 
accordé. S'agissant de la nature de l'infraction, l'exigence d'obtention d'un 
permis pour effectuer des travaux dans sa maison s'analyse en une 
réglementation de l'usage des biens, dont le but est de permet t re une politique 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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d'urbanisme cohérente. La sanction du non-respect d 'une telle exigence ne 
constitue pas une mesure punitive et répressive s'appliquant de manière générale 
à tous les citoyens. Cet élément ne suffit donc pas, à lui seul, à donner un caractère 
pénal à l'infraction en cause. Quant à la na ture et à la sévérité de la sanction, 
l 'amende en question ne pouvait être remplacée par une peine privative de 
liberté en cas de non-paiement. Par ailleurs, si le montant maximum de la 
sanction encourue était élevé, aucune menace de poursuites pénales ne pesait sur 
le requérant en remplacement de l'application de ladite sanction. Ainsi, 
l 'ensemble de ces éléments ne permet pas de qualifier de sanction pénale au sens 
de l'article 6 la mesure dont le requérant a fait l'objet et cette disposition ne trouve 
pas à s'appliquer dans son aspect pénal : incompatibilité rations materiae. 

J u r i s p r u d e n c e c i tée p a r la C o u r 

Deweer c. Belgique, arrêt du 27 février 1980, série A n" 35 
Oztiirk c. Allemagne, arrêt du 21 février 1984, série A n" 73 
Société Slenuil c. France, arrêt du 27 février 1992, série A n" 232-A, avis de la 
Commission 
Garyfallou ЛЕВЕ с. Grèce, arrêt du 24 septembre 1997, Recueil des arrêts et décisions 

1997-V 
Escoubet c. Belgique [GC], n" 26780/95, CEDH 1999-VII 
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(...) 

E N F A I T 

Le r e q u é r a n t [M. Anïba l A r m a n d o Inocênc io] est un r e s s o r t i s s a n t 

p o r t u g a i s né en 1935 et r é s i d a n t à Cov i lhâ ( P o r t u g a l ) . Il est avoca t et 

agit en p e r s o n n e d e v a n t la C o u r . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits d e la c a u s e , te ls qu ' i l s ont é t é exposés p a r les p a r t i e s , p e u v e n t 

se r é s u m e r c o m m e sui t . 

Le 20 n o v e m b r e 1995, la m a i r i e de Cov i lhâ d é c i d a d ' inf l iger a u 

r e q u é r a n t u n e sanc t ion p é c u n i a i r e (coima) de 500 000 escudos ( P T E ) . 

Celui-c i ava i t fait des t r a v a u x d a n s sa m a i s o n sans avoir le p e r m i s r e q u i s , 

ce qu i c o n s t i t u a i t u n e c o n t r a v e n t i o n (contra-ordenaçâo) au sens du d é c r e t -

loi n" 4 4 5 / 9 1 . 

Le 11 d é c e m b r e 1995, le r e q u é r a n t a t t a q u a c e t t e décis ion d e v a n t le 

t r i b u n a l de Covi lhâ . 

Le 16 m a r s 1996, le t r i b u n a l con f i rma la s anc t i on p é c u n i a i r e en c a u s e , 

ma i s c e t t e déc i s ion fut a n n u l é e p a r la cour d ' app e l (Tribunal da Relaçâo) de 

C o i m b r a p a r u n a r r ê t d u 25 s e p t e m b r e 1996, en ra i son de l ' absence d u 

m i n i s t è r e publ ic lors de l ' aud i ence d e v a n t le t r i b u n a l de Covi lhâ . 

P a r u n e o r d o n n a n c e du 9 d é c e m b r e 1996, le j u g e du t r i b u n a l d e Cov i lhâ 

fixa l ' aud ience a u 6 février 1997 et invi ta le r e q u é r a n t à d é s i g n e r un avoca t 

c a r « le fait d e se d é f e n d r e s o i - m ê m e n 'es t pas admis s ib l e d a n s le c a d r e de 

la p r o c é d u r e p é n a l e » . Le 9 j a n v i e r 1997, le r e q u é r a n t fit appe l de c e t t e 

o r d o n n a n c e , a l l é g u a n t , e n t r e a u t r e s , la v io la t ion de l 'a r t ic le 6 § 3 c) de la 

C o n v e n t i o n . P a r u n e o r d o n n a n c e du 4 février 1997, le j u g e d é c l a r a le 

r e cou r s r ecevab le et déc ida qu ' i l ne deva i t ê t r e t r a n s m i s à la j u r i d i c t i o n 

ad quem q u ' u n e fois r e n d u e la décis ion su r le b ien- fondé de l 'affaire. 

Le 6 février 1997, lors de l ' aud i ence , le j u g e , c o n s t a t a n t l ' absence du 

r e q u é r a n t et c o n s i d é r a n t q u e sa p r é s e n c e é t a i t néce s sa i r e , r e p o r t a l 'au

d ience au 27 février 1997. 

Lors de l ' aud i ence du 27 février 1997, le j u g e , c o n s t a t a n t q u e le 

r e q u é r a n t se t rouva i t d a n s la p a r t i e du p r é t o i r e r é s e r v é e a u x avoca t s , 

l ' invi ta à r e j o i n d r e le b a n c d e s a c c u s é s . Le r e q u é r a n t r é p o n d i t ê t r e avoca t 

e t r éa f f i rma son s o u h a i t de se d é f e n d r e l u i - m ê m e . Le j u g e l ' invi ta de 

n o u v e a u à r e jo ind re le b a n c des accusés e t , se h e u r t a n t e n c o r e à un refus 

du r e q u é r a n t , d é c i d a de l ' expu l se r de la sal le d ' a u d i e n c e et de d é s i g n e r 

M' P .C . c o m m e son d é f e n s e u r d'office. Celui -c i d e m a n d a u n e s u s p e n s i o n 

de séance d e c inq m i n u t e s afin de s ' e n t r e t e n i r avec le r e q u é r a n t , ce à quo i 

le j u g e consen t i t . A p r è s ce laps d e t e m p s , l ' a u d i e n c e r e p r i t e t se d é r o u l a e n 

l ' absence du r e q u é r a n t . A p r è s avoir e n t e n d u u n t é m o i n et les p la ido i r ies 
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du p r o c u r e u r et du d é f e n s e u r d'office, le j u g e o r d o n n a le r e t o u r du 

r e q u é r a n t d a n s la sal le d ' a u d i e n c e et r e n d i t u n j u g e m e n t c o n f i r m a n t la 

s a n c t i o n p é c u n i a i r e d e 500 000 P T E . 

Le 14 m a r s 1997, le r e q u é r a n t , ag i s san t en p e r s o n n e , fit appe l d e c e t t e 

déc is ion d e v a n t la cou r d ' a p p e l de C o i m b r a . Il a l l égua n o t a m m e n t la 

v io la t ion de son dro i t à se d é f e n d r e l u i - m ê m e . Il i n d i q u a p a r a i l l eurs q u e 

les d e u x t é m o i n s qu ' i l ava i t c i t é s n ' a v a i e n t pas é t é e n t e n d u s p a r le 

t r i b u n a l , ce q u i ava i t é g a l e m e n t violé e n son che f les d r o i t s d e la d é f e n s e . 

Il i nvoqua , e n t r e a u t r e s , l ' a r t ic le 6 §§ 1 et 3 b) et c) d e la C o n v e n t i o n . 

P a r u n a r r ê t du 1 1 février 1998, la cou r d ' ap p e l r e j e t a ce r e c o u r s a ins i 

q u e l ' appe l fo rmé le 9 j a n v i e r 1997. Elle s ' e x p r i m a n o t a m m e n t c o m m e 

suit : 

«(...) On continue de penser - et telle est la jurisprudence constante (...) de cette 
chambre - que l'accusé doit cire assisté par un défenseur (...) La défense, dans le cadre 
de la procédure pénale, ne se conçoit pas uniquement en faveur de l'accusé mais 
également dans l'intérêl de la justice (...) L'article 64 du code de procédure pénale 
donne à penser que l'accusé ne peut pas se défendre lui-même; cela a déjà été affirmé 
par cette cour d'appel et par la cour d'appel de Lisbonne (...) Au cas même où l'accusé 
disposerait de la formation juridique adéquate, la loi estime nécessaire qu'il soit assisté 
par un défenseur, lequel devra garder sa sérénité, car on peut présumer une certaine 
perturbation chez l'accusé, ce qui porterait préjudice à sa propre défense ainsi qu'à la 
bonne marche de la justice (...) Il s'ensuit qu'en ce qui concerne les actes purement 
techniques de la défense, le défenseur ne peut pas être remplacé par l'accusé, même si 
ce dernier est avocat. En l'espèce, l'appel n'a pas été présenté par le défenseur; il ne 
petit donc être examiné.» 

A u c u n e voie de r e c o u r s n ' e s t o u v e r t e c o n t r e c e t t e déc is ion . 

B . L e d r o i t i n t e r n e p e r t i n e n t 

Le d é c r e t 4 o i n" 445/91 d u 20 n o v e m b r e 1991, p o r t a n t r é g l e m e n t a t i o n 

des t r a v a u x de c o n s t r u c t i o n p a r les p a r t i c u l i e r s , é r igea i t en c o n t r a v e n t i o n 

l ' exécu t ion d e t r a v a u x d a n s u n e m a i s o n s a n s le p e r m i s c o r r e s p o n d a n t , 

à o c t r o y e r p a r la m a i r i e (a r t ic le 54 § 1 a) d u d i t déc re t - lo i ) . La s anc t i on 

p é c u n i a i r e app l i cab le pouvai t a l le r , aux t e r m e s d e l ' a r t ic le 54 § 2, j u s q u ' à 

20 000 000 P T E . 

Les règ les app l i cab les en m a t i è r e d e c o n t r a v e n t i o n sont fixées p a r le 

déc re t - lo i n" 433 /82 du 27 oc tob re 1982. L 'a r t i c le 1" de ce décre t - lo i 

défini t la c o n t r a v e n t i o n c o m m e un ac t e illicite et r é p r é h e n s i b l e 

(censurâvel) e n f r e i g n a n t u n e d i spos i t ion léga le , don t l ' a u t e u r est pass ib le 

d ' u n e a m e n d e . Le m o n t a n t de celle-ci doi t ê t r e fixé d a n s c h a q u e cas en 

fonct ion de la g rav i t é de la c o n t r a v e n t i o n , de la fau te (culpa) r e p r o c h é e à 

l ' a u t e u r , de la s i t u a t i o n financière de ce d e r n i e r a ins i q u e du bénéf ice 

é c o n o m i q u e qu ' i l a r e t i r é de l ' ac te illicite en cause (ar t ic le 18). La 

s a n c t i o n p é c u n i a i r e ne p e u t en a u c u n cas ê t r e r e m p l a c é e p a r u n e pe ine 
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p r iva t ive de l i be r t é . El le ne p e u t q u e faire l 'objet d ' u n e p r o c é d u r e 

d ' e x é c u t i o n (ar t ic le 89) . Enf in , le décre t - lo i n° 433 /82 d ispose q u e le code 

p é n a l et le code de p r o c é d u r e p é n a l e , s ' ag i s san t de q u e s t i o n s de p r o c é d u r e , 

s ' a p p l i q u e n t e n o r d r e subs id i a i r e . 

D a n s son a r t i c le 32 i n t i t u l é « G a r a n t i e s de la p r o c é d u r e p é n a l e » , la 

C o n s t i t u t i o n prévoi t , au p a r a g r a p h e 8, q u e l ' accusé d a n s u n e p r o c é d u r e 

re la t ive à u n e c o n t r a v e n t i o n doi t j o u i r des d ro i t s de la dé fense . 

GRIEFS 

I n v o q u a n t l ' a r t ic le 6 §§ 1, 2 et 3 c) et d) de la C o n v e n t i o n , le r e q u é r a n t 

se p la in t de ne p a s avoir bénéf ic ié d ' u n p rocès é q u i t a b l e . 

Il d é n o n c e n o t a m m e n t le refus qu i a é t é opposé à son s o u h a i t de se 

d é f e n d r e l u i - m ê m e . 

Il se p la in t é g a l e m e n t de la décis ion d u t r i b u n a l de Covi lhâ de ne pas 

e n t e n d r e les d e u x t é m o i n s c i t és p a r lui e t d e n ' e n t e n d r e q u e le t é m o i n c i té 

p a r l ' accusa t ion . 

EN DROIT 

Le r e q u é r a n t se p l a in t d e n e p a s avoi r bénéf ic ié d ' u n p rocès é q u i t a b l e , 

en v io la t ion de l ' a r t ic le 6 §§ 1, 2 et 3 c) et d) d e la C o n v e n t i o n , qu i d i spose , 

d a n s ses p a s s a g e s p e r t i n e n t s : 

« 1. Toute personne a droit à ce que sa cause soit entendue cquitablement (...) par un 
tribunal (...) qui décidera, soit des contestations sur ses droits et obligations de caractère 
civil, soit du bien-fondé de toute accusation en matière pénale dirigée contre elle. (...) 

2. Toute personne accusée d'une infraction est présumée innocente jusqu'à ce que sa 
culpabilité ait été légalement établie. 

3. Tout accusé a droit notamment à: 

(...) 

c) se défendre lui-même ou avoir l'assistance d'un défenseur de son choix et, s'il n'a 
pas les moyens de rémunérer un défenseur, pouvoir être assisté gratuitement par un 
avocat d'office, lorsque les intérêts de la justice l'exigent ; 

d) interroger ou faire interroger les témoins à charge et obtenir la convocation et 
l'interrogation des témoins à décharge dans les mêmes conditions que les témoins à 
charge ; 

( - ) » 
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/. Sur l'épuisement des voies de recours internes 

Le G o u v e r n e m e n t soulève d ' e m b l é e u n e excep t ion t i r é e du non-

é p u i s e m e n t des voies d e r e c o u r s i n t e r n e s . Il re lève q u e la cour d ' a p p e l d e 

C o i m b r a n ' a p a s e x a m i n é l ' appe l i n t r o d u i t p a r le r e q u é r a n t en ra i son d e 

sa n o n - r e p r é s e n t a t i o n pa r u n avoca t . Le G o u v e r n e m e n t , se r é f é r a n t à la 

j u r i s p r u d e n c e c o n s t a n t e d e s o r g a n e s de la C o n v e n t i o n selon laque l le les 

voies de r e c o u r s i n t e r n e s ne sont pas épu i s ée s l o r sque le r e c o u r s en c a u s e 

est r e j e t é p a r su i t e d ' un vice de fo rme i m p u t a b l e à l ' i n t é r e s sé , conc lu t 

d o n c à l ' i r recevab i l i t é de la r e q u ê t e p o u r ce motif. 

Le r e q u é r a n t s o u t i e n t q u e le refus d ' e x a m i n e r son r ecou r s qu i lui a é t é 

opposé p a r la cou r d ' a p p e l c o n s t i t u e en soi u n e v io la t ion de l ' a r t ic le 6 § 3 c) 

de la C o n v e n t i o n . 

L a C o u r obse rve q u e c e t t e q u e s t i o n se confond avec cel le qu i est a u 

c œ u r d e la r e q u ê t e , c ' es t -à -d i re celle d e savoir si le r e q u é r a n t avai t le 

d ro i t de se d é f e n d r e l u i - m ê m e , au sens de l ' a r t ic le 6 § 3 c) de la 

C o n v e n t i o n . L ' e x c e p t i o n du G o u v e r n e m e n t n ' appe l l e donc pas un 

e x a m e n s é p a r é . 

2. Sur l'applicabilité de l'article 6 

Le G o u v e r n e m e n t s o u t i e n t e n s u i t e q u e l ' a r t ic le 6 n ' es t pas app l i cab le 

à la p r o c é d u r e l i t ig ieuse . Se lon lui, il n 'y avai t en l 'espèce a u c u n e 

« a c c u s a t i o n en m a t i è r e p é n a l e » au sens de c e t t e d i spos i t ion de la 

C o n v e n t i o n . P o u r le G o u v e r n e m e n t , la l ég i s la t ion c o n c e r n a n t les 

c o n t r a v e n t i o n s ne s ' inscr i t p a s d a n s le c a d r e du m o u v e m e n t de 

« d é c r i m i n a l i s a t i o n » don t il é t a i t q u e s t i o n d a n s l 'affaire Oztùrk c. Allemagne 

( a r r ê t d u 21 févr ier 1984, sé r ie A n° 73) . Il s ' ag i ra i t d ' u n d ro i t c r éé ex novo 

afin d e r é g l e m e n t e r c e r t a i n e s s i t u a t i o n s n ' a p p e l a n t pas la p r o t e c t i o n d u 

dro i t p é n a l . Le G o u v e r n e m e n t sou l igne q u e les s anc t i ons p é c u n i a i r e s e n 

q u e s t i o n ne s a u r a i e n t ê t r e a s s imi l ées a u x a m e n d e s p é n a l e s , d ' a u t a n t p lus 

q u ' e l l e s ne p e u v e n t e n a u c u n cas ê t r e r e m p l a c é e s p a r u n e pe ine p r iva t ive 

de l i be r t é . 

Le r e q u é r a n t c o n t e s t e les a r g u m e n t s du G o u v e r n e m e n t . Il sou l igne 

d ' a b o r d q u e la C o n s t i t u t i o n e l l e - m ê m e ass imi le les p r o c é d u r e s d e 

c o n t r a v e n t i o n a u x p r o c é d u r e s p é n a l e s , d a n s son a r t i c l e 32 re la t i f a u x 

d ro i t s de la d é f e n s e . Le G o u v e r n e m e n t ne se ra i t a ins i p a s en d ro i t d e 

s o u s t r a i r e à la p r o t e c t i o n de l ' a r t ic le 6 de la C o n v e n t i o n des m a t i è r e s 

c o n s i d é r é e s c o m m e p é n a l e s p a r le l ég i s l a t eu r c o n s t i t u t i o n n e l . Le 

r e q u é r a n t obse rve enf in q u ' e n t o u t é t a t de c a u s e ses d ro i t s et ob l iga t ions 

d e c a r a c t è r e civil é t a i e n t é g a l e m e n t en q u e s t i o n d a n s la p r o c é d u r e 

l i t ig ieuse , de so r t e q u e l ' a r t ic le 6 se ra i t app l i cab le au m o i n s d a n s son 

a spec t civil. 

La C o u r r a p p e l l e sa j u r i s p r u d e n c e c o n s t a n t e selon l aque l l e , afin de 

d é t e r m i n e r l ' ex i s t ence d ' u n e « a c c u s a t i o n en m a t i è r e p é n a l e » , il faut 
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avoir é g a r d à t rois c r i t è r e s : la qua l i f i ca t ion j u r i d i q u e de l ' in f rac t ion 

l i t ig ieuse en d ro i t n a t i o n a l , la n a t u r e m ê m e de celle-ci , e t la n a t u r e et le 

d e g r é de sévé r i t é de la « s a n c t i o n » (voir, en d e r n i e r l ieu, Escoubet c. Belgique 

[ G C ] , n° 26780 /95 , § 32, C E D H 1999-VII) . Ces c r i t è r e s sont p a r a i l l eurs 

a l t e r n a t i f s et non cumula t i f s : p o u r q u e l ' a r t ic le 6 s ' app l ique a u t i t r e des 

m o t s « a c c u s a t i o n en m a t i è r e p é n a l e » , il suffit q u e l ' in f rac t ion en c a u s e 

soit, p a r n a t u r e , « p é n a l e » a u r e g a r d de la C o n v e n t i o n , ou ai t exposé 

l ' i n t é re s sé à u n e s a n c t i o n qu i , p a r sa n a t u r e et son d e g r é de g r av i t é , r e s 

sor t i t en g é n é r a l à la « m a t i è r e p é n a l e » . C e l a n ' e m p ê c h e pas l ' adop t ion 

d ' u n e a p p r o c h e c u m u l a t i v e si l ' ana lyse s é p a r é e de c h a q u e c r i t è r e ne 

p e r m e t pas d ' a b o u t i r à u n e conc lus ion c la i re q u a n t à l ' ex i s t ence d ' u n e 

« a c c u s a t i o n en m a t i è r e p é n a l e » ( a r r ê t Garyfallou AEBE c. Grèce du 

24 s e p t e m b r e 1997, Recueil des arrêts et décisions 1997-V, p . 1830, § 33) . 

S ' ag i s san t d u p r e m i e r de ces c r i t è r e s , la C o u r accep t e l ' a r g u m e n t du 

G o u v e r n e m e n t selon l eque l l ' inf ract ion r e p r o c h é e au r e q u é r a n t t o m b a i t 

sous le c o u p de la lég is la t ion re la t ive a u x c o n t r a v e n t i o n s et n o n d e la 

lég is la t ion p é n a l e , sans oub l i e r p o u r a u t a n t qu ' i l n ' ex i s t e pas de cloison 

é t a n c h e e n t r e les d e u x types de l ég i s l a t ion ; cela est p r o u v é p a r le l ibellé 

de l ' a r t ic le 32 de la C o n s t i t u t i o n ainsi q u e p a r le fait q u e les d i spos i t ions 

de d ro i t c o m m u n r ég i s s an t la p r o c é d u r e p é n a l e s ' a p p l i q u e n t à t i t r e 

subs id ia i r e à la p r o c é d u r e e n g a g é e p o u r u n e c o n t r a v e n t i o n , c o m m e ce fut 

le cas en l ' espèce . Q u o i qu ' i l e n soit, les i nd ica t ions fourn ies p a r le d ro i t 

i n t e r n e n ' o n t q u ' u n e v a l e u r r e l a t ive . Le d e u x i è m e des c r i t è r e s é n o n c é s 

p lus h a u t - la n a t u r e m ê m e d e l ' inf rac t ion , cons idé r ée auss i e n r a p p o r t 

avec celle de la s anc t i on c o r r e s p o n d a n t e — r e p r é s e n t e u n é l é m e n t 

d ' a p p r é c i a t i o n de plus g r a n d poids ( a r r ê t Ozturk p r é c i t é , p . 19, § 52) . 

Ainsi , au sens o r d i n a i r e des t e r m e s , r e l è v e n t en g é n é r a l du d ro i t p é n a l 

les in f rac t ions don t les a u t e u r s s ' exposen t à des p e i n e s d e s t i n é e s 

n o t a m m e n t à e x e r c e r u n effet d i ssuas i f et qu i cons i s t en t d ' h a b i t u d e en 

des m e s u r e s pr iva t ives de l i be r t é et en des a m e n d e s ( a r r ê t Escoubet 

préc i t é , § 36) . 

Q u a n t à la n a t u r e de l ' inf ract ion, il a p p a r a î t q u e la néces s i t é d ' o b t e n i r 

u n p e r m i s afin de p r o c é d e r à des t r a v a u x de c o n s t r u c t i o n doi t s ' ana lyse r 

en u n e r é g l e m e n t a t i o n de l ' u sage des b iens , ayan t p o u r bu t de m e n e r u n e 

po l i t ique d ' u r b a n i s m e é q u i l i b r é e . La s a n c t i o n du n o n - r e s p e c t d ' u n e te l le 

ex igence ne s a u r a i t c o n s t i t u e r u n e m e s u r e pun i t ive et r ép res s ive 

s ' a p p l i q u a n t de m a n i è r e g é n é r a l e à tous les c i toyens . C e t é l é m e n t ne 

sulfit donc p a s , à lui seul , à d o n n e r u n c a r a c t è r e i n t r i n s è q u e m e n t p é n a l à 

l ' inf ract ion en c a u s e . 

Q u a n t à la n a t u r e et à la sévé r i t é de la s anc t ion , la C o u r c o n s t a t e 

d ' a b o r d q u e l ' a m e n d e en q u e s t i o n ne pouva i t en a u c u n cas ê t r e 

r e m p l a c é e p a r u n e pe ine p r iva t ive d e l i be r t é en cas de n o n - p a i e m e n t . E n 

cela, la p r é s e n t e espèce doi t ê t r e d i s t i n g u é e d ' a u t r e s affaires d a n s 

l esque l les la C o u r a conclu à l ' appl icabi l i té de l ' a r t ic le 6 (voir s u r t o u t 
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l ' a r r ê t Garyfallou AEBE p r éc i t é , p . 1831, § 34) . Il est v ra i q u e le m o n t a n t 

m a x i m u m de la s anc t i on e n c o u r u e s 'é levai t à 20 000 000 P T E , s o m m e 

c e r t a i n e m e n t i m p o r t a n t e . Tou te fo i s , il convien t de r e l eve r q u ' a u c u n e 

m e n a c e de p o u r s u i t e s p é n a l e s ne pesa i t su r le r e q u é r a n t e n r e m 

p l a c e m e n t de l ' app l i ca t ion de la s anc t i on p é c u n i a i r e en q u e s t i o n , à la 

d i f fé rence des affai res Deweer c. Belgique ( a r r ê t du 27 février 1980, sér ie A 

n° 35 , pp . 23-24, § 45) et Société Stenuit c. France ( a r r ê t du 27 février 1992, 

sér ie A n° 232-A, avis de la C o m m i s s i o n , p . 13, § 62) . 

E n conc lus ion , l ' e n s e m b l e de ces é l é m e n t s ne se révè le pas assez 

i m p o r t a n t p o u r a u t o r i s e r la qua l i f i ca t ion de s anc t i on « p é n a l e » , a u sens 

de l ' a r t ic le 6 de la C o n v e n t i o n , de la m e s u r e d o n t le r e q u é r a n t a fait 

l 'objet . C e t t e d i spos i t ion ne t r ouve donc pas à s ' a p p l i q u e r d a n s son a spec t 

p é n a l . 

P o u r a u t a n t q u e le r e q u é r a n t a l l ègue q u e l ' a r t ic le 6 s ' a p p l i q u e r a i t d a n s 

son a spec t civil, la C o u r re lève q u e la p r o c é d u r e visée en l ' espèce ne 

c o n c e r n a i t de t o u t e év idence pas u n e c o n t e s t a t i o n sur des « d r o i t s et 

ob l iga t ions de c a r a c t è r e civil». 

Il s ' ensu i t q u e la r e q u ê t e est i n c o m p a t i b l e ratione materiae avec les d is 

pos i t ions de la C o n v e n t i o n , au sens de l ' a r t ic le 35 § 3 , et doi t ê t r e r e j e t é e 

en app l i ca t i on de l ' a r t ic le 35 § 4. 

P a r ces mot i f s , la C o u r , à la m a j o r i t é , 

Déclare la r e q u ê t e i r r ecevab le . 
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SUMMARY1 

Applicability of Article 6 in proceedings concerning an administrative fine 
for carrying out work without the necessary permit 

Article 6 

Applicability - Applicability of Article 6 in proceedings concerning an administrative fine for 
carrying out work without the necessary permit - Criminal charge - Criteria for defining a 
criminal charge - Classification of offence in domestic law — Nature of offence - Nature and 
degree of severity of penalty 

* 
* * 

The applicant was given an administrative fine (coima) of 500,000 escudos for 
carrying out work on his house without obtaining the necessary permit - an 
administrative offence under Legislative Decree no. 445/91. The applicant 
appealed to the courts against the fine, but without success. Relying on Article 6, 
he complained before the Court thai he had not had a fair hearing and, in 
particular, that he had not been allowed to present his own case, even though he 
was a lawyer. As regards the latter complaint, the appellate court had held, citing 
established case-law in respect of administrative proceedings, that even though the 
applicant had had appropriate legal training to present his own case, he 
nonetheless had to be assisted by counsel so that there would be no risk of his 
behaving in a manner that might be harmful to his case or to the proper conduct 
of the trial. 

Held 
Article 6: In order to ascertain whether there had been a criminal charge within 
the meaning of Article 6, three criteria had been established: the classification of 
the offence in domestic law, the nature of the offence and the nature and severity 
of the penalty. Those criteria were in principle alternative ones, although a 
cumulative approach could be adopted where the separate analysis of each 
criterion did not produce a clear conclusion. As regards the first criterion, the 
offence of which the applicant was accused fell within the ambit of legislation on 
administrative offences and not of the criminal law. However, the indications 
provided by domestic law were only of relative value; the second criterion - the 
nature of the offence, considered also in relation to the nature of the 
corresponding penalty - was a factor to which greater weight could be attached. 
With regard lo the nature of the offence, the requirement for the applicant to 
obtain a permit in order to carry out work on his house amounted to a means of 
controlling the use of property for the purposes of a coherent town-planning policy. 

I. This summary by the Registry does not bind the Court. 
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A penalty for failing to comply with such a requirement did not constitute a 
punitive criminal measure of general application to all citizens. That aspect was 
therefore not sufficient in itself for the offence in issue to be regarded as criminal. 
With regard to the nature and severity of the penalty, the administrative fine in 
question could not be replaced by a custodial sentence in the event of non
payment. Fur thermore, although the maximum fine for the offence was 
substantial, there was no threat of criminal proceedings being brought against 
the applicant in place of the fine. Accordingly, those aspects, taken as a whole, 
were not sufficient for the measure imposed on the applicant to qualify as a 
criminal penalty within the meaning of Article 6, which was therefore not 
applicable under its criminal head: incompatible ratione materiae. 

Case-law cited by the Court 
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T H E F A C T S 

T h e a p p l i c a n t [Mr Anfbal A r m a n d o Inocencio] is a P o r t u g u e s e n a t i o n a l 
w h o was b o r n in 1935 a n d lives a t Cov i lha ( P o r t u g a l ) . H e is a lawyer a n d 
a c t e d in p e r s o n before t h e C o u r t . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by t h e p a r t i e s , m a y be s u m m a r i s e d 
as follows. 

O n 20 N o v e m b e r 1995 t h e Covi lha M u n i c i p a l Counc i l d e c i d e d to 
i m p o s e an a d m i n i s t r a t i v e fine (coima) of 500,000 escudos ( P T E ) on t h e 
app l i can t for c a r r y i n g ou t work on his h o u s e w i t h o u t o b t a i n i n g t h e 
n e c e s s a r y b u i l d i n g p e r m i t — a n a d m i n i s t r a t i v e offence (contra-ordenagao) 
u n d e r Legis la t ive D e c r e e no . 4 4 5 / 9 1 . 

O n 11 D e c e m b e r 1995 the a p p l i c a n t c h a l l e n g e d t h a t decis ion in t h e 
Covi lha Dis t r ic t C o u r t . 

O n 16 M a r c h 1996 t h e Di s t r i c t C o u r t u p h e l d t h e fine; however , i ts 
dec is ion was q u a s h e d by the C o i m b r a C o u r t of A p p e a l (Tribunal da 
Relagao) in a j u d g m e n t of 25 S e p t e m b e r 1996, on t h e g r o u n d t h a t S t a t e 
C o u n s e l h a d not b e e n p r e s e n t a t t he h e a r i n g in t he Cov i lha Dis t r ic t C o u r t . 

In a n o r d e r of 9 D e c e m b e r 1996 the j u d g e of t he Cov i lha Dis t r ic t C o u r t 
set t h e case down for h e a r i n g on 6 F e b r u a r y 1997 a n d r e q u e s t e d t h e 
app l i can t to a p p o i n t a lawyer , s t a t i n g t h a t it was "no t a c c e p t a b l e to 
c o n d u c t o n e ' s own case in c r i m i n a l p r o c e e d i n g s " . O n 9 J a n u a r y 1997 t h e 
a p p l i c a n t a p p e a l e d a g a i n s t t he o r d e r , a l l eg ing , in p a r t i c u l a r , a b r e a c h of 
Ar t ic le 6 § 3 (c) of t he C o n v e n t i o n . In a n o r d e r of 4 F e b r u a r y 1997 t h e 
j u d g e d e c l a r e d t h e a p p e a l admis s ib l e a n d dec ided t h a t it shou ld not be 
h e a r d by t h e a p p e l l a t e cour t un t i l a dec is ion h a d b e e n given on t h e 
m e r i t s of t h e case . 

At t he h e a r i n g on 6 F e b r u a r y 1997 the j u d g e , n o t i n g t h a t the a p p l i c a n t 
was a b s e n t a n d c o n s i d e r i n g his p r e s e n c e to be neces sa ry , a d j o u r n e d t h e 
h e a r i n g unt i l 27 F e b r u a r y 1997. 

At t h e h e a r i n g on 27 F e b r u a r y 1997 the j udge , n o t i n g t h a t t he a p p l i c a n t 
was in the sec t ion of t he c o u r t r o o m re se rved for lawyers , a s k e d h i m to t a k e 
his p lace in t he dock. T h e app l i can t rep l ied t h a t he was a lawyer a n d 
r ea f f i rmed his i n t e n t i o n to conduc t his own case . T h e j u d g e a g a i n a sked 
h im to t ake his p lace in t h e dock a n d , w h e n t h e a p p l i c a n t a g a i n re fused to 
do so, dec ided to exc lude h im from the c o u r t r o o m a n d to a p p o i n t M r P . C . 
as his official defence counse l . M r P .C . r e q u e s t e d a n a d j o u r n m e n t of five 
m i n u t e s in o r d e r to confer w i t h t he a p p l i c a n t , a n d t h e j u d g e gave his 
c o n s e n t . O n c e t h a t t i m e h a d e lapsed , t h e h e a r i n g r e s u m e d in t h e 
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a p p l i c a n t ' s a b s e n c e . Af te r h e a r i n g ev idence from a wi tnes s a n d t h e 
a d d r e s s e s of S l a t e C o u n s e l a n d counse l for t he de fence , t h e j u d g e 
o r d e r e d the a p p l i c a n t to r e t u r n to t h e c o u r t r o o m a n d gave j u d g m e n t , 
u p h o l d i n g t h e fine of P T E 500 ,000 . 

O n 14 M a r c h 1997 the a p p l i c a n t , a c t i n g in p e r s o n , a p p e a l e d a g a i n s t 
t h a t decis ion to t h e C o i m b r a C o u r t of A p p e a l . H e s u b m i t t e d , in 
p a r t i c u l a r , t h a t his r i g h t to de fend h imse l f in p e r s o n h a d b e e n infringed. 
H e a lso s t a t e d t h a t t h e cour t h a d no t h e a r d ev idence from t h e two 
w i t n e s s e s cal led by h i m a n d a r g u e d t h a t t h a t h a d a m o u n t e d to a f u r t h e r 
i n f r i n g e m e n t of his de fence r i g h t s . H e re l ied , in p a r t i c u l a r , on Ar t ic le 6 
§§ 1 a n d 3 (b) a n d (c) of t h e C o n v e n t i o n . 

In a j u d g m e n t of 11 F e b r u a r y 1998 t h e C o u r t of A p p e a l d i smis sed t h a t 
a p p e a l a n d t h e one he h a d lodged on 9 J a n u a r y 1997. It s t a t e d , inter alia: 

It is still generally accepted — and this Court has consistently held ... — that the 
accused must be assisted by counsel ... The purpose of the defence in criminal 
proceedings is not merely to assist the accused but also to serve the interests of justice 
... Article 64 of the Code of Criminal Procedure implies that an accused cannot defend 
himself in person; that assertion has already been upheld by this Court of Appeal and 
the Lisbon Court of Appeal ... Even where the accused has had appropriate legal 
training, statute law requires him to be assisted by counsel, who will be required to 
retain his composure, since it may be assumed that the accused would display a certain 
degree of agitation which would be harmful to his case and to the proper administration 
of justice ... It follows that, where purely technical steps need to be taken by the defence, 
counsel cannot be replaced by the accused, even if the latter is a lawyer. In the instant 
case, the appeal was not filed by counsel for the defence; consequently, it cannot be 
entertained." 

No a p p e a l lay a g a i n s t t h a t dec is ion . 

B. R e l e v a n t d o m e s t i c law 

Legis la t ive D e c r e e no. 445/91 of 20 N o v e m b e r 1991 on t h e ru l e s 
g o v e r n i n g c o n s t r u c t i o n work by p r iva t e ind iv idua ls m a d e it an 
a d m i n i s t r a t i v e offence to ca r ry ou t work on a house w i t h o u t o b t a i n i n g 
t h e r e l e v a n t p e r m i t from t h e local counci l (Art ic le 54 § 1 ( a ) ) . U n d e r 
Ar t i c l e 54 § 2, t h e m a x i m u m a d m i n i s t r a t i v e fine t h a t could be i m p o s e d 
for a b r e a c h of t h a t provis ion was P T E 20,000,000. 

T h e ru les g o v e r n i n g a d m i n i s t r a t i v e offences a r e laid down in 
Leg is la t ive D e c r e e no . 433/82 of 27 O c t o b e r 1982. Ar t ic le 1 of t he 
legis la t ive d e c r e e def ines a n a d m i n i s t r a t i v e offence as a n unlawful a n d 
r e p r e h e n s i b l e (censurdvel) ac t , c o n t r a v e n i n g a legal provis ion which m a k e s 
t h e of fender l iable to a n a d m i n i s t r a t i v e fine. T h e a m o u n t of t h e fine m u s t 
be d e t e r m i n e d in e a c h case by r e f e r e n c e to t h e s e r i ousnes s of t h e offence, 
t h e d e g r e e of gui l t (culpa) a t t r i b u t a b l e to t h e offender , t he o f fender ' s 
financial c i r c u m s t a n c e s a n d t h e financial benef i t he de r ived from t h e 
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unlawful act in q u e s t i o n (Art ic le 18). A d m i n i s t r a t i v e fines m a y no t in a n y 
c i r c u m s t a n c e s be r e p l a c e d by a cus tod ia l s e n t e n c e . T h e y m a y only give r ise 
to e n f o r c e m e n t p r o c e e d i n g s (Art icle 89) . Last ly , Legis la t ive D e c r e e 
no . 433/82 prov ides t h a t t h e C r i m i n a l C o d e a n d t h e C o d e of C r i m i n a l 
P r o c e d u r e a r e to apply, on a subs id i a ry bas i s , in r e l a t i o n to p r o c e d u r a l 
m a t t e r s . 

Ar t ic le 32 of t he C o n s t i t u t i o n , e n t i t l e d " S a f e g u a r d s in c r i m i n a l 
p r o c e e d i n g s " , p rovides in p a r a g r a p h 8 t h a t p e r s o n s accused in 
p r o c e e d i n g s r e l a t i n g to a n a d m i n i s t r a t i v e offence m u s t be a l lowed to 
exerc i se t h e i r defence r i g h t s . 

C O M P L A I N T S 

Re ly ing on Ar t i c l e 6 §§ 1,2 and 3 (c) a n d (d) of t h e C o n v e n t i o n , t h e 
app l i can t c o m p l a i n e d t h a t he h a d not h a d a fair h e a r i n g . 

H e c o m p l a i n e d , in p a r t i c u l a r , t h a t he h a d not b e e n a l lowed to de fend 
h imse l f in p e r s o n . 

H e also c o m p l a i n e d t h a t t h e Covi lha Dis t r i c t C o u r t h a d dec ided to h e a r 
ev idence only from the w i t n e s s cal led by t h e p r o s e c u t i o n a n d not from t h e 
two w i tne s se s ca l led by h i m . 

T H E L A W 

T h e a p p l i c a n t c o m p l a i n e d t h a t he h a d not had a fair h e a r i n g , in b r e a c h 
of Ar t ic le 6 §§ 1, 2 a n d 3 (c) a n d (d) of t he C o n v e n t i o n , t h e r e l evan t p a r t s 
of which p rov ide : 

"1. In the determination of his civil rights and obligations or of any criminal charge 
against him, everyone is entitled to a fair ... hearing ... by [aj ... tribunal ... 

2. Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law. 

3. Everyone charged with a criminal offence has the following minimum rights: 

(c) to defend himself in person or through legal assistance of his own choosing or, il 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require; 

(d) to examine or have examined witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 
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/. Exhaustion of domestic remedies 

T h e G o v e r n m e n t ob jec ted a t t h e o u t s e t t h a t d o m e s t i c r e m e d i e s h a d no t 
b e e n e x h a u s t e d . T h e y no t ed t h a t t h e C o i m b r a C o u r t of A p p e a l h a d not 
e n t e r t a i n e d t h e a p p l i c a n t ' s a p p e a l , on t h e g r o u n d t h a t he was not 
r e p r e s e n t e d by a lawyer . A r g u i n g t h a t t h e C o n v e n t i o n i n s t i t u t i ons h a d 
cons i s t en t ly he ld t h a t d o m e s t i c r e m e d i e s h a d not b e e n not e x h a u s t e d if 
t h e a p p e a l in i ssue h a d b e e n d i smi s sed as a resu l t of a p r o c e d u r a l e r r o r 
on t h e a p p l i c a n t ' s p a r t , t he G o v e r n m e n t conc luded t h a t t h e app l i ca t i on 
shou ld be d e c l a r e d i nadmis s ib l e on t h a t g r o u n d . 

T h e a p p l i c a n t m a i n t a i n e d t h a t t he C o u r t of A p p e a l ' s refusal t o 
e n t e r t a i n his a p p e a l was in i tself a v io la t ion of Ar t ic le 6 § 3 (c) of t he 
C o n v e n t i o n . 

T h e C o u r t obse rves t h a t th is q u e s t i o n is iden t ica l w i th t h e m a i n i ssue 
r a i s ed by the app l i ca t ion , n a m e l y w h e t h e r t h e a p p l i c a n t was e n t i t l e d t o 
de fend h imse l f in p e r s o n , w i th in t h e m e a n i n g of Ar t ic le 6 § 3 (c) of t h e 
C o n v e n t i o n . T h e r e is t he r e fo r e no call to e x a m i n e t h e G o v e r n m e n t ' s 
ob jec t ion s e p a r a t e l y . 

2. Applicability of Article 6 

T h e G o v e r n m e n t f u r t h e r m a i n t a i n e d t h a t Ar t i c l e 6 was not app l i cab le 
t o t h e p r o c e e d i n g s in i ssue . T h e y a r g u e d t h a t t h e i n s t a n t case h a d no t 
c o n c e r n e d a " c r i m i n a l c h a r g e " w i t h i n t h e m e a n i n g of t h a t provis ion of 
t h e C o n v e n t i o n . In t he i r s u b m i s s i o n , t h e leg i s la t ion on a d m i n i s t r a t i v e 
offences could not be viewed in t e r m s of t h e " d e c r i m i n a l i s a t i o n " process 
which h a d b e e n in issue in Oztiirk v. Germany ( j u d g m e n t of 21 F e b r u a r y 
1984, Ser ies A no. 73) . I n s t e a d , it b e l o n g e d to a new b r a n c h of l aw 
c r e a t e d in o r d e r to dea l w i th c e r t a i n s i t u a t i o n s not r e q u i r i n g p r o t e c t i o n 
by t h e c r i m i n a l law. T h e G o v e r n m e n t m a i n t a i n e d t h a t t h e fines in 
q u e s t i o n could not be e q u a t e d wi th c r i m i n a l fines, especia l ly as t h e y 
could no t in any c i r c u m s t a n c e s be r e p l a c e d by a cus tod ia l s e n t e n c e . 

T h e a p p l i c a n t d i s p u t e d t h e G o v e r n m e n t ' s s u b m i s s i o n s . H e a r g u e d , 
firstly, t h a t t h e C o n s t i t u t i o n i t se l f — in Ar t i c l e 32, c o n c e r n i n g t h e r i g h t s 
of t h e de fence - t r e a t e d p r o c e e d i n g s r e l a t i n g to a d m i n i s t r a t i v e offences 
as c r i m i n a l p r o c e e d i n g s . T h e G o v e r n m e n t w e r e c o n s e q u e n t l y not e n t i t l e d 
to r e m o v e m a t t e r s wh ich c o n s t i t u t i o n a l law t r e a t e d as c r i m i n a l f rom t h e 
p r o t e c t i o n afforded by Ar t ic le 6 of t he C o n v e n t i o n . Las t ly , t he a p p l i c a n t 
o b s e r v e d t h a t , in any even t , his civil r i g h t s a n d ob l iga t ions h a d also b e e n 
in issue in t he i m p u g n e d p r o c e e d i n g s , so t h a t Ar t i c l e 6 was app l i cab le a t 
leas t u n d e r its civil h e a d . 

T h e C o u r t re fe rs to its e s t a b l i s h e d case - law t h a t in a s c e r t a i n i n g 
w h e t h e r t h e r e was a " c r i m i n a l c h a r g e " , r e g a r d m u s t be h a d to t h r e e 
c r i t e r i a : t h e legal c lass i f icat ion of t h e offence in q u e s t i o n in n a t i o n a l law, 
t h e very n a t u r e of t h e offence, a n d t h e n a t u r e a n d d e g r e e of sever i ty of t h e 
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" p e n a l t y " (see , as t he m o s t r e c e n t a u t h o r i t y , Escoubet v. Belgium [ G C ] , 
no. 26780 /95 , § 32, E C H R 1999-VII) . F u r t h e r m o r e , t h e s e c r i t e r i a a r e 
a l t e r n a t i v e a n d no t c u m u l a t i v e ones : for Ar t ic le 6 to app ly in r e spec t of 
t h e words " c r i m i n a l c h a r g e " , it suffices t h a t t h e offence in q u e s t i o n 
shou ld by its n a t u r e be " c r i m i n a l " f rom the poin t of view of t h e 
C o n v e n t i o n , or shou ld have m a d e t h e p e r s o n c o n c e r n e d l iable to a 
s anc t i on wh ich , by v i r t u e of i ts n a t u r e a n d d e g r e e of sever i ty , be longs in 
g e n e r a l to t h e " c r i m i n a l " s p h e r e . T h i s does not p r e v e n t a c u m u l a t i v e 
a p p r o a c h f rom b e i n g a d o p t e d w h e r e t h e s e p a r a t e analys is of e a c h 
c r i t e r ion does no t m a k e it possible to r e a c h a c lea r conc lus ion as to t he 
ex i s t ence of a " c r imina l c h a r g e " (see Garyfallou AEBE v. Greece, j u d g m e n t 
of 24 S e p t e m b e r 1997, Reports of Judgments and Decisions 1997-V, p. 1830, 
§ 3 3 ) . 

W i t h r e g a r d to t he first of t he se c r i t e r i a , t h e C o u r t a ccep t s t h e 
G o v e r n m e n t ' s a r g u m e n t t h a t t h e offence of wh ich t h e a p p l i c a n t was 
accused fell w i th in t he a m b i t of l eg i s la t ion on a d m i n i s t r a t i v e offences 
a n d no t of t h e c r i m i n a l law; n e v e r t h e l e s s , it h a s no t lost s ight of t he fact 
t h a t t h e r e is no a b s o l u t e p a r t i t i o n b e t w e e n the two types of leg is la t ion , as 
is b o r n e ou t by t h e w o r d i n g of Ar t ic le 32 of t h e C o n s t i t u t i o n a n d by the fact 
t h a t t he provis ions of o r d i n a r y law g o v e r n i n g c r i m i n a l p r o c e d u r e a r e 
app l i ed , on a subs id i a ry bas i s , to p r o c e e d i n g s c o n c e r n i n g a d m i n i s t r a t i v e 
offences, as they w e r e in t he i n s t a n t case . In any even t , t he ind ica t ions 
fu rn i shed by d o m e s t i c law have only a re la t ive v a l u e . T h e second 
c r i t e r i on s t a t e d above - t h e very n a t u r e of t h e offence, c o n s i d e r e d also in 
r e l a t i on to t h e n a t u r e of t h e c o r r e s p o n d i n g p e n a l t y - r e p r e s e n t s a fac tor of 
a p p r e c i a t i o n of g r e a t e r w e i g h t (see Ozturk, c i t ed above , p . 19, § 52) . 

T h u s , a c c o r d i n g to t h e o r d i n a r y m e a n i n g of t he t e r m s , t h e c r i m i n a l law 
gene ra l l y covers offences r e n d e r i n g the p e r p e t r a t o r l iable to p e n a l t i e s 
wh ich a re i n t e n d e d , inter alia, to act as a d e t e r r e n t a n d which usua l ly 
consis t of cus tod ia l s e n t e n c e s a n d fines (see Escoubet, c i ted above , § 36) . 

W i t h r e g a r d t o t he n a t u r e of t h e offence, it would a p p e a r t h a t t he 
r e q u i r e m e n t to ob t a in a p e r m i t before c a r r y i n g ou t c o n s t r u c t i o n work 
shou ld be r e g a r d e d as a m e a n s of con t ro l l i ng the use of p r o p e r t y for t he 
p u r p o s e s of a b a l a n c e d t o w n - p l a n n i n g policy. A p e n a l t y for fai l ing to 
comply w i t h such a r e q u i r e m e n t c a n n o t c o n s t i t u t e a pun i t ive c r i m i n a l 
m e a s u r e of g e n e r a l app l i ca t i on to all c i t i zens . T h i s a spec t is t h e r e f o r e no t 
sufficient in i tself for t h e offence in issue to be r e g a r d e d as i n h e r e n t l y 
c r i m i n a l . 

W i t h r e g a r d to t he n a t u r e a n d sever i ty of t he p e n a l t y , t h e C o u r t n o t e s , 
firstly, t h a t t he a d m i n i s t r a t i v e fine in q u e s t i o n could not in a n y 
c i r c u m s t a n c e s be r e p l a c e d by a cus tod ia l s e n t e n c e in t h e event of non 
p a y m e n t . In t h a t r e spec t , t h e i n s t a n t case is to be d i s t i n g u i s h e d from 
o t h e r cases in wh ich the C o u r t has he ld Ar t i c l e 6 to be app l i cab le (see , in 
p a r t i c u l a r , Garyfallou AEBE, c i t ed above , p . 1831, § 34) . A d m i t t e d l y , t h e 
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m a x i m u m fine t h a t could be i m p o s e d was P T E 20,000,000, a s u m t h a t is 

c e r t a i n l y s u b s t a n t i a l . H o w e v e r , it shou ld be n o t e d t h a t t h e r e was no t h r e a t 

of c r i m i n a l p r o c e e d i n g s be ing b r o u g h t a g a i n s t t he app l i can t in p lace of t h e 

fine in q u e s t i o n , un l ike t h e pos i t ion in Deweer v. Belgium ( j u d g m e n t of 

27 F e b r u a r y 1980, Ser ies A no. 35 , pp . 23-24, § 45) a n d Société Stenuit 

v. France ( j u d g m e n t of 27 F e b r u a r y 1992, Ser ies A no . 232-A, op in ion of 

t h e C o m m i s s i o n , p . 13, § 62) . 

In conc lus ion , t h e s e a s p e c t s , t a k e n as a who le , a r e not s ignif icant 

e n o u g h for t h e m e a s u r e i m p o s e d on the a p p l i c a n t to qual ify as a 

" c r i m i n a l " pena l ty , w i th in t h e m e a n i n g of Ar t i c l e 6 of t h e C o n v e n t i o n . 

T h a t provis ion is t h e r e f o r e not app l i cab le u n d e r its c r i m i n a l h e a d . 

W i t h r e g a r d to t h e a p p l i c a n t ' s a l l ega t ion t h a t Ar t ic le 6 was app l i cab le 

u n d e r i ts civil h e a d , t h e C o u r t n o t e s t h a t t h e p r o c e e d i n g s in the i n s t a n t 

case w e r e man i f e s t ly not c o n c e r n e d wi th t he d e t e r m i n a t i o n of "civil r i g h t s 

a n d ob l iga t i ons" . 

It follows t h a t th i s app l i ca t i on is i n c o m p a t i b l e ratione materiae w i t h t h e 

provis ions of t h e C o n v e n t i o n w i th in t he m e a n i n g of Ar t ic le 35 § 3 a n d 

m u s t be r e j ec t ed in a c c o r d a n c e wi th Ar t ic le 35 § 4. 

For t h e s e r e a s o n s , t h e C o u r t , by a major i ty , 

Declares t he a p p l i c a t i o n i nadmis s ib l e . 
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SOMMAIRE 1 

Arrestation d'étrangers en situation irrégulière 

Article 5 § 1 c) 

Arrestation régulière — Raisons plausibles de soupçonner — Arrestation d'étrangers en situation 

irrégulière 

Article 35 § 1 

Epuisement des voies de recours internes - Recours internes effectifs - Grief soulevé en substance 

* 
* * 

Un groupe d 'étrangers, majoritairement africains, sans litre de séjour mais vivant 
en France, pour certains depuis plusieurs années, et dont la requérante était l 'une 
des porte-parole, occupèrent une église parisienne pour demander la 
régularisation de leur situation administrative en France. Le préfet de police prit 
un arrêté prévoyant l'évacuation des lieux au motif que l'occupation de l'église 
faisait peser une menace sur la salubrité, la santé , la tranquilli té, la sécurité et 
l'ordre public. Le lendemain matin, la police établit un dispositif de contrôle 
d'identité à la sortie de l'église et procéda à l'évacuation des lieux. Les personnes 
que la couleur de leur peau désignait a priori comme étrangères furent dirigées 
vers un centre de rétention administrative pour étrangers en instance 
d'éloignement. La requérante , faute de posséder un titre de séjour, fut 
interpellée. Renvoyée en jugement , elle invoqua l'illégalité de l 'arrêté préfectoral 
d'évacuation. Le tribunal correctionnel la condamna à deux mois 
d 'emprisonnement avec sursis pour avoir pénétré et séjourné en France de 
manière irrégulière. La cour d'appel confirma la peine, en y ajoutant une 
interdiction du territoire français pendant trois ans. La Cour de cassation rejeta 
le pourvoi de la requérante . 

1. Article 11 : exception préliminaire du gouvernement (non-épuisement) -
L'évacuation de l'église ayant eu lieu dès le lendemain de l'adoption de l 'arrêté 
préfectoral l 'autorisant, le recours qu 'aurai t pu déposer la requérante devant le 
juge administratif aurait vraisemblablement été jugé sans objet. De plus, en 
excipant tant devant le tribunal correctionnel que devant la cour d'appel de 
l'illégalité de l 'arrêté préfectoral, la requérante a att iré l 'attention des 
juridictions nationales sur la violation de son droit à la liberté de réunion. Il y a 
lieu de rejeter l'exception préliminaire: grief déclaré reccvable. 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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2. Article 5 § 1 c) : en décidant de procéder à l'évacuation de l'église et à 
l 'interpellation des étrangers s'y trouvant qui, d'après leurs propres déclarations, 
étaient en situation irrégulière en France, les autorités nationales se sont fondées 
sur des soupçons plausibles, au sens de l'article invoqué, que ces personnes avaient 
accompli une infraction aux règles régissant l 'entrée et le séjour des é t rangers : 
défaut manifeste de fondement. 

3. Article 14 combiné avec l'article 5 § 1 c) : le dispositif de vérification d'identité 
mis en place à la sortie de l'église visait à contrôler toute personne soupçonnée 
d 'être en situation irrégulière, de sorte que l'on ne saurait conclure que la 
requérante fit l'objet de ce fait d 'une distinction discriminatoire fondée sur la 
race ou la couleur: défaut manifeste de fondement. 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

Fox, Campbell et Hartley c. Royaume-Uni, arrêt du 30 août 1990, série A n" 182 
FressozelRoirec. France [GC], n" 29183/95, CEDH 1999-1 
Iatridisc. Grèce [GC], n" 31107/96, CEDH 1999-11 
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E N F A I T 

La r e q u é r a n t e [M""' M a d j i g u è n e Cisse] est u n e r e s s o r t i s s a n t e 

s é n é g a l a i s e , née en 1951 et r é s i d a n t à D a k a r ( S é n é g a l ) . Elle é t a i t 

i n i t i a l e m e n t r e p r é s e n t é e d e v a n t la C o u r p a r M' D . C a h e n , avoca t au 

b a r r e a u de Pa r i s , et l 'est a c t u e l l e m e n t p a r M" S. F o r e m a n , é g a l e m e n t 

avocat au b a r r e a u d e P a r i s . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la c a u s e , te ls qu ' i l s ont é té exposés p a r les p a r t i e s , p e u v e n t 

se r é s u m e r c o m m e sui t . 

La r e q u é r a n t e faisait p a r t i e d ' un g r o u p e d ' é t r a n g e r s d é m u n i s d e t i t r e 

de sé jour (don t elle é t a i t l 'une des p o r t e - p a r o l e ) ayan t déc idé en 1996 de 

s ' e n g a g e r d a n s u n e ac t ion collect ive afin d ' a t t i r e r l ' a t t e n t i o n s u r les 

diff icul tés qu ' i l s r e n c o n t r a i e n t p o u r o b t e n i r un r é e x a m e n d e l e u r 

s i t u a t i o n a d m i n i s t r a t i v e en F r a n c e . 

C e m o u v e m e n t , l a r g e m e n t c o m m e n t é p a r la p r e s s e , c u l m i n a lors de 

l ' occupa t ion , le 28 j u i n 1996, d e l 'égl ise S a i n t - B e r n a r d à Pa r i s p a r un 

g r o u p e d ' env i ron d e u x c e n t s é t r a n g e r s en s i t ua t i on i r r é g u l i è r e , 

m a j o r i t a i r e m e n t d 'o r ig ine a f r ica ine , p a r m i l e sque l s dix h o m m e s 

d é c i d è r e n t d ' e n t r e p r e n d r e u n e g rève d e la fa im. L a fille d e la r e q u é r a n t e 

p a r t i c i p a a u x cô tés de sa m è r e à c e t t e o c c u p a t i o n . C e m o u v e m e n t , a p p e l é 

m o u v e m e n t des « s a n s - p a p i e r s de S a i n t - B e r n a r d » , é t a i t s o u t e n u p a r de 

n o m b r e u s e s a s soc ia t ions d e dé fense d e s d r o i t s d e l ' h o m m e , d o n t c e r t a i n s 

m i l i t a n t s d é c i d è r e n t de p a r t a g e r la vie q u o t i d i e n n e des o c c u p a n t s de 

l 'église en d o r m a n t sur les l i eux . 

Le 22 a o û t 1996, le p ré fe t d e police de P a r i s s igna un a r r ê t é p révoyan t 

l ' évacua t ion de t o u t e p e r s o n n e p r é s e n t e su r les l i e u x ; l ' a r r ê t é se fondai t 

sur la c o n s t a t a t i o n q u e l ' occupa t ion en c a u s e é t a i t é t r a n g è r e à l ' exerc ice 

du cu l t e , q u e les cond i t i ons dé jà p r é c a i r e s de s a l u b r i t é s ' é t a i e n t 

n o t o i r e m e n t d é g r a d é e s , q u e les d i f f é r en te s issues d e l 'église é t a i e n t 

c a d e n a s s é e s et qu ' i l ex is ta i t des r i sques g raves p o u r la s a l u b r i t é , la s a n t é , 

la t r a n q u i l l i t é , la s écu r i t é et l ' o rd re publ ic . 

P lus p r é c i s é m e n t , l ' a r r ê t é se lisait a i n s i : 

«Considérant que le directeur du Samu de Paris a été chargé dès le 17 juillet 1996 de 
faire assurer un suivi quotidien des grévistes de la faim, et qu'il a été rappelé au curé de 
la paroisse les risques auxquels la santé des occupants était exposée du fait des 
conditions précaires d'hébergement, ainsi que la nécessité de laisser libre accès aux 
services de secours ; 

Considérant que l'organisation « Médecins du Monde », présente en permanence dans 
l'église, a rendu publiques des informations alarmantes sur les conséquences très graves 
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de celle grève de la faim pour l'étal de santé des intéressés à l'expiration de la période 
de 40jours,jugée médicalement critique; 

Considérant que, se fondant sur les dispositions de l'article 223-6 du Code de 
procédure pénale, il a été procédé le 12 août 1996, à l'évacuation des dix grévistes de la 
faim, aux seules fins de leur faire subir dans les hôpitaux parisiens tous examens 
médicaux appropriés; 

Considérant que ces personnes sont revenues d'initiative dans l'église précitée, et ont 
immédiatement déclaré poursuivre leur mouvement; 

Considérant que depuis le 28 juin 1996 les conditions déjà précaires de salubrité se 
sont notoirement dégradées, les équipements sanitaires disponibles étant totalement 
inadaptés à une fonction d'hébergement collectif de longue durée; 

Considérant que le nombre de personnes présentes sur les lieux s'est 
considérablement accru au cours des derniers jours ce qui entraîne des débordements 
aux abords immédiats et notamment sur la voie publique; 

Considérant cpie cette circonstance fait craindre des comportements, à l'origine de 
troubles à l'ordre public; 

Considérant que ces divers mouvements onl pris l'initiative d'installer des barrières 
sur la voie publique, rue Saint-Bruno à hauteur de la rue Saint-Luc et à hauteur de la rue 
Jérôme l'Ermite qui obstruent la chaussée, entravent la circulation générale et la 
progression des véhicules de secours; 

Considérant que les polies de l'église et différentes issues sont maintenues fermées, 
voire cadenassées, pour permettre la pratique d'un filtrage sur la seule entrée laissée 
accessible en permanence, et que des dispositifs de barrières enchaînées entre elles ont 
même été placés entre les grilles d'enceinte et la porte Nord desservant le chœur de 
l'église; que ces installations constituent un risque majeur en cas de nécessité d'une 
évacuation urgente des personnes présentes à l'intérieur de l'édifice ; 

Considérant que ces divers manifestations et mouvements sont totalement étrangers 
à l'exercice du culte auquel est exclusivement affecté cet édifice public en application de 
la loi du 9 décembre 1905; 

Considérant qu'il résulte de ces diverses constatations que cette situation présente à 
ce jour des risques graves à la fois pour la salubrité, la santé, la tranquillité, la sécurité et 
l'ordre publics (...) » 

Le l e n d e m a i n m a t i n , les forces d e pol ice p r o c é d è r e n t à l ' évacua t ion . 

Ar r ivés s u r les l ieux à 6 h 30, les fonc t ionna i r e s de police m i r e n t en p lace 

à la so r t i e de l 'égl ise un dispositif afin de vér i f ier , su r le f o n d e m e n t des 

a r t i c l e s 78-2, a l i n é a s 1 et 3 , d u code de p r o c é d u r e p é n a l e , et 8, a l i néas 2 

et 3 , de l ' o r d o n n a n c e du 2 n o v e m b r e 1945, les d o c u m e n t s en v e r t u 

d e s q u e l s les é t r a n g e r s évacués de l 'église é t a i e n t a u t o r i s é s à s é j o u r n e r et 

c i r cu le r s u r le t e r r i t o i r e . Les forces de pol ice p é n é t r è r e n t d a n s l 'église à 

7 h 56 . 

T o u s les o c c u p a n t s de l 'église furent i n t e rpe l l é s . Les forces de police 

r e l â c h è r e n t i m m é d i a t e m e n t les indiv idus de c o u l e u r b l a n c h e , e t 

r e g r o u p è r e n t tous les o c c u p a n t s non g rév i s t e s de la fa im ayan t p o u r 

c a r a c t é r i s t i q u e c o m m u n e la c o u l e u r foncée de l eu r p e a u et les 
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a c h e m i n è r e n t p a r car d a n s un c e n t r e de r é t e n t i o n a d m i n i s t r a t i v e p o u r 

é t r a n g e r s en i n s t a n c e d ' é l o i g n e m e n t , s i t ué à V i n c e n n e s . La q u a s i - t o t a l i t é 

d e ces p e r s o n n e s firent l 'objet d ' u n e déc is ion de p l a c e m e n t en r é t e n t i o n 

a d m i n i s t r a t i v e s ' a c c o m p a g n a n t d ' u n a r r ê t é de r e c o n d u i t e à la f r on t i è r e . 

A p r è s avoir é t é p r é s e n t é e s d e v a n t l ' au to r i t é j u d i c i a i r e , p lus d ' u n e 

c e n t a i n e d ' e n t r e elles fu ren t l i bé rées c o m p t e t e n u de c e r t a i n e s 

i r r é g u l a r i t é s c o m m i s e s p a r les services de pol ice, a l l an t j u s q u ' à 

l ' é t a b l i s s e m e n t d e faux p r o c è s - v e r b a u x d ' i n t e r p e l l a t i o n . 

A 8 h 20, un fonc t ionna i r e de police sol l ici ta de la r e q u é r a n t e , qu i 

so r t a i t de l 'égl ise , les d o c u m e n t s en v e r t u d e s q u e l s elle é ta i t a u t o r i s é e à 

s é j o u r n e r s u r le t e r r i t o i r e f rança is , m a i s elle ne fut p a s en m e s u r e de 

p r é s e n t e r u n tel d o c u m e n t . La r e q u é r a n t e , qu i avai t é t é r e çue le 5 j u i n 

199(5 à la p r é f e c t u r e de police de Pa r i s , s ' é ta i t vu re fuse r le 17 ju i l l e t 1996 

le d ro i t a u sé jour en F r a n c e a u mo t i f qu ' e l l e ne r emp l i s s a i t a u c u n e des 

cond i t i ons p r é v u e s p a r l ' o r d o n n a n c e du 2 n o v e m b r e 1945 p o u r la 

d é l i v r a n c e d ' u n e c a r t e d e sé jour e t q u ' a u c u n é l é m e n t d e sa s i t u a t i o n 

p e r s o n n e l l e ou fami l ia le ne jus t i f i a i t son a d m i s s i o n au sé jour à t i t r e 

h u m a n i t a i r e . Elle avai t é t é inv i tée à q u i t t e r le t e r r i t o i r e f rançais d a n s le 

dé la i d ' u n mois à c o m p t e r de la not i f ica t ion de la déc is ion d e la p r é f e c t u r e . 

A 9 h 5 5 , la r e q u é r a n t e fut p l acée e n g a r d e à v u e , c e t t e m e s u r e p r e n a n t 

effet à c o m p t e r d e son i n t e r p e l l a t i o n à 7 h 56 , et fut i n f o r m é e d e ses d r o i t s 

en app l i ca t i on des a r t i c les 63-2 et 63-4 du code d e p r o c é d u r e p é n a l e . Elle 

re fusa de p a r l e r p e n d a n t t o u t e la d u r é e d e sa g a r d e à v u e . Le 23 a o û t , à 

20 h 15, le p r e m i e r s u b s t i t u t à la 8'' s ec t ion d u p a r q u e t d e P a r i s p rescr iv i t 

aux fonc t ionna i r e s de police d e lui d é f é r e r l ' i n t é r e s s é e , avec la p r o c é d u r e 

en l ' é t a t . 

Le 24 aoû t 1996, à 13 h 30 , la r e q u é r a n t e c o m p a r u t , se lon la p r o c é d u r e 

d e « c o m p a r u t i o n i m m é d i a t e » , d e v a n t le t r i b u n a l c o r r e c t i o n n e l d e P a r i s . 

Accusée d 'avoi r « p é n é t r é , s é j o u r n é en F r a n c e sans ê t r e m u n i e des 

d o c u m e n t s ou visas ex igés p a r la r é g l e m e n t a t i o n » , elle fut c o n d a m n é e à 

u n e pe ine d ' e m p r i s o n n e m e n t de d e u x mo i s avec surs i s . Le t r i b u n a l se 

p r o n o n ç a en ces t e r m e s : 

«l'occupation d'un lieu de culte (...) pendant plusieurs semaines, (...) à seule fin de 
contester leur situation administrative et de l'aire naître un mouvement en leur faveur, 
constitue par elle-même une situation d'urgence légitimant la mesure d'expulsion prise 
à leur encontre par l'autorité administrative; 

(...) la présence dans l'Eglise Saint-Bernard de plusieurs centaines de personnes 
depuis de nombreuses semaines ayant, au cours de déclarations publiques individuelles 
ou par l'intermédiaire d'un porte-parole les représentant revendique le statut 
d'étrangers dépourvus de titre de séjour et des papiers selon leurs propres termes, 
constitue un indice faisant présumer à l'égard des intéressés la commission d'une 
infraction à la législation relative aux étrangers et justifiait le contrôle d'identité de 
ces personnes en application des dispositions de l'article 78-2; 
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(...) qu'eu égard, cependant, au grand nombre de personnes interpellées 
simultanément et à leur refus de décliner leur identité, les services de police n'étaient 
pas en mesure de procéder immédiatement au contrôle de leur identité; que la 
vérification d'identité opérée postérieurement à l'interpellation, dans un délai 
toutefois raisonnable eu égard aux contingences matérielles inhérentes à l'ampleur de 
l'intervention n'est pas de nature à entacher la procédure d'irrégularité ; 

(...) compte tenu du 1res grand nombre de personnes interpellées et des circonstances 
dans lesquelles l'interpellation s'est déroulée, les droits de l'intéressée lui ont été 
notifiés dans un délai raisonnable (...) » 

Le 23 j a n v i e r 1997, la cou r d ' a p p e l de Pa r i s , s t a t u a n t su r appe l de la 

r e q u é r a n t e , c o n f i r m a la pe ine en l ' a s so r t i s san t d ' u n e i n t e r d i c t i o n d u 

t e r r i t o i r e f rançais p e n d a n t t ro is a n s . D a n s son a r r ê t , elle d é c l a r a en o u t r e : 

«(...) l'occupation d'un lieu de culte (...) par environ trois cents individus durant 
plusieurs semaines, aux fins de faire naître un mouvement en leur faveur et de 
contester leur situation administrative, constitue une mesure d'urgence autorisant 
l'autorité administrative à prendre un arrêté d'expulsion sans saisine préalable de 
l'autorité judiciaire ; 

(...) les occupants des lieux oui prolongé une grève de la faim près de quarante jours 
et les conditions d'hébergement des intéressés n'ont cessé de se dégrader; 

(...) l'ampleur des manifestations durant plusieurs semaines en présence de barrières 
obstruant la chaussée et gênant la circulation des véhicules constituait] pour la 
sécurité, la salubrité, la santé des grévistes et l'ordre public une menace justifiant 
l'urgence d'une mesure mettant fin à ces troubles.» 

Le 4 j u i n 1998, la C o u r de c a s s a t i o n r e j e t a le pourvoi fo rmé p a r la 
r e q u é r a n t e p o u r les moti fs s u i v a n t s : 

«Attendu que devant les juges du fond saisis des poursuites exercées contre 
Madjigtiène Ndour, ressortissante sénégalaise, pour entrée ou séjour irregulier en 
France, la prévenue a régulièrement soulevé l'illégalité de l'arrêté préfectoral 
prescrivant l'évacuation d'office de l'église occupée par l'intéressée et plusieurs autres 
personnes, à la suite de laquelle les policiers ont procédé aux contrôles d'identité ayant 
mis en évidence la situation irrégulière des manifestants; 

Attendu qu'en cet état, la demanderesse ne saurait se faire un grief des motifs par 
lesquels les juges ont cru devoir répondre, pour l'écarter, à cette exception, dès lors que 
l'illégalité de l'acte administratif susvisé, à la supposer démontrée, serait sans incidence 
sur la solution du procès pénal. » 

B . Le d r o i t i n t e r n e p e r t i n e n t 

L 'a r t i c l e 111-5 d u code p é n a l d i spose : 

«Les juridictions pénales sont compétentes pour interpréter les actes administratifs, 
réglementaires ou individuels et pour en apprécier la légalité lorsque, de cet examen, 
dépend la solution dti procès pénal qui leur est soumis.» 

L'a r t i c le 78-2, a l i n é a 1, d u code d e p r o c é d u r e p é n a l e se lit a i n s i : 
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« Les officiers de police judiciaire et, sur l'ordre et sous la responsabilité de ceux-ci, les 
agents de police judiciaire (...) peuvent inviter à justifier, par tout moyen, de son identité 
toute personne à l'égard de laquelle existe un indice faisant présumer: 

- qu'elle a commis ou tenté de commettre une infraction; 

- qu'elle se prépare à commettre un crime ou un délit ; 

- qu'elle est susceptible de fournir des renseignements utiles à l'enquête en cas de 

crime ou de délit ; 

- ou qu'elle fait l'objet de recherches ordonnées par une autorité judiciaire. » 

L'a r t i c le L. 2.512-13 du code g é n é r a l d e s col lect ivi tés t e r r i t o r i a l e s est 

ainsi libellé : 

«Dans la commune de Paris, le préfet de police exerce les pouvoirs et attributions qui 
lui sont conférés par l'arrêté des consuls du 12 messidor an VIII qui détermine les 
fonctions du préfet de police à Paris et par les textes qui l'ont modifié ainsi que par les 
articles L. 2512-7, L. 2512-14 et L. 2512-17. 

Toutefois, dans les conditions définies par le présent code et le code de la santé 
publique, le maire de Paris est chargé de la police municipale en matière de salubrité 
sur la voie publique ainsi que du maintien du bon ordre dans les foires et marchés et, 
sous réserve de l'avis du préfet de police, de tout permis de stationnement accordé aux 
petits marchands, de toute permission et concession d'emplacement sur la voie 
publique. 

En outre, dans les conditions définies au présent code, au 3" de l'article L. 2215-1 et 
aux articles L. 3221-4 et L. 3221-5, le maire est chargé de la police de la conservation 
dans les dépendances domaniales incorporées au domaine publique de la commune de 
Paris. Pour l'application de ces dispositions, le pouvoir de substitution conféré au 
représentant de l'Etat dans le département est exercé, à Paris, par le préfet de police. » 

Les d i spos i t ions p e r t i n e n t e s de l ' a r r ê t é des consu l s du 12 m e s s i d o r 

a n VII I , qu i d é t e r m i n e les fonct ions du p ré fe t de police à P a r i s , se l i sent 

ainsi : 

Sect ion I - Dispos i t ions généra les 

«Art. 1e r. Le préfet de police exercera ses fonctions ainsi qu'elles sont déterminées ci-
après, sous l'autorité immédiate des ministres; il correspondra directement avec eux 
pour les objets qui dépendent de leurs départements respectifs. 

2. Le préfet de police pourra publier de nouveau les lois et règlements de police, et 
rendre les ordonnances tendant à en assurer l'exécution.» 

Sect ion III - Pol ice municipale 

«21. Le préfet de police sera chargé de tout ce qui a rapport à la petite voirie, sauf le 
recours au ministre de l'Intérieur contre ses décisions. 

22. Le préfet de police procurera la liberté et la sûreté de la voie publique, et sera 
chargé à cet effet : d'empêcher que personne n'y commette de dégradations, de la faire 
éclairer, de faire surveiller le balayage auquel les habitants sont tenus devant leurs 
maisons, et de le faire faire aux frais de la ville dans les places et la circonférence des 
jardins et édifices publics (...)» 
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Les d i spos i t ions p e r t i n e n t e s d e la loi du 30 j u i n 1881 su r les r é u n i o n s 

p u b l i q u e s d i sposen t : 

«Art. 1e r. Les réunions publiques sont libres. 

Elles peuvent avoir lieu sans autorisation préalable, sous les conditions prescrites par 
les articles suivants. 

( . . . ) 

6. Les réunions ne peuvent être tenues sur la voie publique ; (...) 

( . . . ) 

8. Chaque réunion doit avoir un bureau composé de 3 personnes au moins. Le bureau 
est chargé de maintenir l'ordre, d'empêcher toute infraction aux lois, de conserver à la 
réunion le caractère qui lui a été donné par la déclaration; d'interdire tout discours 
contraire à l'ordre public et aux bonnes mœurs, ou contenant provocation à un acte 
qualifié crime ou délit (...) 

9. (...) le droit de dissolution ne devra être exercé par le représentant de l'autorité 
que s'il en est requis par le bureau, ou s'il se produit des collisions et voies de fait. 

10. Toute infraction aux dispositions de la présente loi sera punie des peines de 
simple police, sans préjudice des poursuites pour crimes et délits qui pourraient être 
commis dans les réunions.» 

Les a r t i c l es 25 , 26, 32 et 35 de la loi d u 9 d é c e m b r e 1905 c o n c e r n a n t la 

s é p a r a t i o n des Egl ises et de l 'E ta t se l isent a ins i : 

Article 25 

«Les réunions pour la célébration d'un culte tenues dans les locaux appartenant à une 
association cultuelle ou mis à sa disposition sont publiques. Elles sont dispensées des 
formalités de l'article 8 de la loi du 30 juin 1881, mais restent placées sous la 
surveillance des autorités dans l'intérêt de l'ordre public. Elles ne peuvent avoir lieu 
qu'après une déclaration faite dans les formes de l'article 2 de la même loi et 
indiquant le local dans lequel elles seront tenues (...) » 

Article 26 

«Il est interdit de tenir des réunions publiques dans les locaux servant 
habituellement à l'exercice d'un culte.» 

Article 32 

«Seront punis des mêmes peines ceux qui auront empêche, retarde ou interrompu les 
exercices d'un culte par des troubles ou désordres causés dans le local servant à ces 
exercices. » 

Article 35 

«Si un discours prononcé ou un écrit affiché ou distribué publiquement dans les lieux 
où s'exerce le culte, contient une provocation directe à résister à l'exécution des lois ou 
aux actes légaux de l'autorité publique, ou s'il tend à soulever ou à armer une partie des 
citoyens contre les autres, le ministre du culte qui s'en sera rendu coupable sera puni 



DÉCISION GISSE c. FRANCE 465 

d'un emprisonnement de 2 ans, sans préjudice des peines de la complicité, dans le cas où 
la provocation aurait été suivie d'une sédition, révolte ou guerre civile.» 

GRIEFS 

1. I n v o q u a n t l ' a r t ic le 5 § 1 c) de la C o n v e n t i o n , la r e q u é r a n t e se p la in t 

de l ' i r r égu l a r i t é de la m e s u r e pr iva t ive de l ibe r té d o n t elle a fait l 'objet . 

D ' u n e p a r t , elle af f i rme qu ' i l n ' ex i s t a i t a u m o m e n t d u con t rô l e de son 

i d e n t i t é a u c u n indice p e r m e t t a n t de c o n c l u r e q u ' u n e in f rac t ion avai t é t é 

c o m m i s e . D ' a u t r e p a r t , elle a l l ègue q u e l ' a r r ê t é du p ré fe t de police 

o r d o n n a n t l ' évacua t ion é ta i t i l légal car , en l ' absence d ' u r g e n c e , l 'ad

m i n i s t r a t i o n ne pouva i t p a s ag i r d'office. 

2. I n v o q u a n t l ' a r t ic le 14 de la C o n v e n t i o n , c o m b i n é avec l ' a r t ic le 5, 

l ' i n t é r e s sée aff i rme avoir fait l 'objet d ' u n e d i s c r i m i n a t i o n car le c r i t è r e 

d é t e r m i n a n t d u c o n t r ô l e é t a i t la c o u l e u r de la p e a u des p e r s o n n e s 

p r é s e n t e s d a n s l 'égl ise. 

3 . Su r le t e r r a i n de l ' a r t ic le 11 d e la C o n v e n t i o n , elle a l l ègue u n e 

a t t e i n t e à son dro i t à la l i be r t é d e r é u n i o n pac i f ique avec d ' a u t r e s 

é t r a n g e r s p o u r d é n o n c e r l eu r s i t ua t i on . Selon el le, l ' i ngé rence d a n s 

l ' exerc ice de ce d ro i t n ' é t a i t ni p r é v u e p a r la loi (en r a i son de l ' i l légal i té 

de l ' a r r ê t é d ' é v a c u a t i o n ) , ni jus t i f i ée p a r u n bu t l ég i t ime , ni 

p r o p o r t i o n n é e . 

EN DROIT 

1. La r e q u é r a n t e a l l ègue la v io la t ion de l ' a r t ic le 11 de la C o n v e n t i o n , 

a insi libellé : 

«1. Toute personne a droit à la liberté de réunion pacifique et à la liberté 
d'association, y compris le droit de fonder avec d'autres des syndicats et de s'affilier à 
des syndicats pour la défense de ses intérêts. 

2. L'exercice de ces droits ne peut faire l'objet d'autres restrictions que celles qui, 
prévues par la loi, constituent des mesures nécessaires, dans une société démocratique, 
à la sécurité nationale, à la sûreté publique, à la défense de l'ordre et à la prévention du 
crime, à la protection de la santé ou de la morale, ou à la protection des droits et libertés 
d'autrui. Le présent article n'interdit pas que des restrictions légitimes soient imposées 
à l'exercice de ces droits par les membres des forces armées, de la police ou de 
l'administration de l'Etat.» 

a) E n p r e m i e r l ieu, le G o u v e r n e m e n t excipe d u n o n - é p u i s e m e n t des 

voies de r ecou r s i n t e r n e s , ca r la r e q u é r a n t e n ' a p a s saisi les ju r id ic t ions 

a d m i n i s t r a t i v e s qu i é t a i e n t seu les c o m p é t e n t e s p o u r en c o n n a î t r e d ' u n 

r e c o u r s en a n n u l a t i o n c o n t r e l ' a r r ê t é p ré fec to ra l d ' é v a c u a t i o n des l ieux 

p a r l eque l il a é té mis fin à la « r é u n i o n » en c a u s e . Le fait q u e l ' i n t é r e s sée 

ait évoqué la q u e s t i o n de la l éga l i t é de cet a r r ê t é d e v a n t les j u r i d i c t i o n s de 
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l ' o rd re j u d i c i a i r e ne s a u r a i t r e m e t t r e en cause le c o n s t a t d e non -

é p u i s e m e n t . Le j u g e j u d i c i a i r e n ' ava i t en l 'espèce q u a l i t é ni p o u r 

i n t e r p r é t e r l ' a r r ê t é d ' é v a c u a t i o n ni p o u r en a p p r é c i e r la l éga l i t é , c a r 

l ' issue du p rocès p é n a l ne d é p e n d a i t pas de l ' e x a m e n de la léga l i té de cet 

a r r ê t é . L a p r é s e n t e affaire ne t o m b e pas sous le coup de l ' a r t ic le 111-5 d u 

n o u v e a u code p é n a l . L a r e q u é r a n t e a é t é poursu iv ie non pas p o u r avoir 

occupé i l l é g a l e m e n t l 'égl ise , m a i s p o u r avoir s é j o u r n é i r r é g u l i è r e m e n t 

su r le t e r r i t o i r e f rança i s . Le juge s t a t u a n t en m a t i è r e p é n a l e n ' ava i t donc 

a u c u n e c o m p é t e n c e p o u r a p p r é c i e r la l éga l i t é de l ' ac te a d m i n i s t r a t i f en 

c a u s e . C 'es t d ' a i l l eu r s a insi q u e la C o u r de c a s s a t i o n en a déc idé d a n s 

l ' a r r ê t qu ' e l l e a r e n d u su r le pourvo i de la r e q u é r a n t e . 

E n o u t r e , l ' a r g u m e n t a t i o n d e celle-ci n ' a j a m a i s cons i s té à d é m o n t r e r 

u n e a t t e i n t e à sa l i be r t é de r é u n i o n . Si l ' i n t é r e s s é e a invoqué l ' i l légal i té d e 

l ' a r r ê t é d ' é v a c u a t i o n d e v a n t les j u r i d i c t i o n s j u d i c i a i r e s , c ' é t a i t s e u l e m e n t 

p o u r d é m o n t r e r l ' i l légal i té de son i n t e r p e l l a t i o n . En p r e m i è r e i n s t a n c e , 

son a r g u m e n t a t i o n a cons is té à s o u t e n i r q u e le préfe t de police ne 

pouva i t pas l é g a l e m e n t d é c i d e r d'office l ' évacua t ion de l 'égl ise , d a n s la 

m e s u r e où l ' u r g e n c e , qui seu le p e r m e t le p r o n o n c é d ' u n e te l le m e s u r e , 

n ' é t a i t p a s avé r ée en l ' espèce . C e m o y e n de p r o c é d u r e a e n s u i t e é t é 

r ep r i s t a n t en a p p e l q u ' e n c a s s a t i o n . En a p p e l , la r e q u é r a n t e a é g a l e m e n t 

fait va loi r q u e l ' a r r ê t é c o n s t i t u a i t u n d é t o u r n e m e n t de pouvoir , d a n s la 

m e s u r e où il r eposa i t sur de p r é t e n d u e s c o n s i d é r a t i o n s d ' o r d r e publ ic 

a lors q u e son bu t rée l é t a i t d ' i n t e r p e l l e r et d ' é l o i g n e r les « s a n s - p a p i e r s » . 

Enf in , q u a n t au gr ief t i ré de l ' a r t ic le 14 de la C o n v e n t i o n , le 

G o u v e r n e m e n t af f i rme q u e la r e q u é r a n t e n ' a j a m a i s a l l égué avoir fait 

l 'objet d ' u n e d i s c r i m i n a t i o n rac ia le lors d u con t rô l e d e son i d e n t i t é . T o u t 

au p lus a-t-elle s o u t e n u q u e les d i spos i t ions d e l 'a r t ic le 78-2, a l i néa 3 , du 

code de p r o c é d u r e p é n a l e a v a i e n t é t é m é c o n n u e s d a n s la m e s u r e où a u c u n 

indice p e r m e t t a n t d e p r é s u m e r qu ' e l l e avai t c o m m i s u n e inf rac t ion ne 

jus t i f i a i t q u e son i d e n t i t é fût c o n t r ô l é e . Elle n ' a donc j a m a i s s o u t e n u q u e 

le c o n t r ô l e d ' i d e n t i t é avai t é té mot ivé p a r la seu le c o u l e u r d e sa p e a u . 

La r e q u é r a n t e s o u t i e n t qu ' e l l e n ' ava i t a u c u n i n t é r ê t à sais ir la 

j u r i d i c t i o n a d m i n i s t r a t i v e car u n tel r e cou r s a u r a i t é t é t o t a l e m e n t 

s y m b o l i q u e et d é n u é de la m o i n d r e c o n s é q u e n c e p r a t i q u e . E n r e v a n c h e , 

elle é t a i t p a r f a i t e m e n t fondée à p o r t e r sa c o n t e s t a t i o n d e v a n t le j u g e 

jud ic ia i r e d e v a n t l eque l elle a c o m p a r u . Elle soul igne qu ' i l ex is ta i t u n 

l ien i n c o n t e s t a b l e e n t r e son a r r e s t a t i o n e t la déc is ion o r d o n n a n t qu ' i l soit 

mis fin à la r é u n i o n qu i se t e n a i t d a n s l 'égl ise . C o n f o r m é m e n t à u n e 

j u r i s p r u d e n c e c o n s t a n t e des j u r i d i c t i o n s n a t i o n a l e s , le j u g e c h a r g é de 

s t a t u e r su r le sor t des é t r a n g e r s i n t e r p e l l é s d a n s s e m b l a b l e s 

c i r c o n s t a n c e s a p le ine c o m p é t e n c e p o u r a p p r é c i e r la l éga l i t é de t o u t e la 

sé r ie des ac t e s a d m i n i s t r a t i f s q u i ont condu i t à la c o m p a r u t i o n d e 

l ' é t r a n g e r d e v a n t lui . Si le j u g e j u d i c i a i r e ava i t e s t i m é i l légale l ' opé ra t ion 

d ' é v a c u a t i o n , cela a u r a i t ipso facto p r o v o q u é en c h a î n e l ' i l légal i té d e 
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l ' e n t r é e des pol ic iers , l ' i l légal i té des con t rô l e s d ' i d e n t i t é et la nu l l i t é des 

p r o c é d u r e s j u d i c i a i r e s s u b s é q u e n t e s . D ' a i l l e u r s , p a r d e u x a r r ê t s des 

29 m a r s 1996 et 12 n o v e m b r e 1997, r e n d u s à l 'occasion de l ' évacua t ion du 

g y m n a s e J a p y et de l 'église S a i n t - B e r n a r d de c e r t a i n s a u t r e s « s a n s -

p a p i e r s » , la cour d ' appe l de Pa r i s et u n e c h a m b r e civile de la C o u r 

de ca s sa t i on ava i en t a c c e p t é d ' e x a m i n e r l ' i l légal i té de l ' o p é r a t i o n 

d ' é v a c u a t i o n . 

La r e q u é r a n t e s o u t i e n t é g a l e m e n t q u e m e t t r e e n cause l ' a r r ê t é 

d ' é v a c u a t i o n r ev i en t à c r i t i q u e r e n s u b s t a n c e l ' a t t e i n t e p o r t é e à la l i be r t é 

de r é u n i o n , ca r il r e s sor t d u libellé m ê m e de l ' a r r ê t é qu ' i l visai t à 

i n t e r r o m p r e u n e r é u n i o n . Enfin, q u a n t à l ' a r t ic le 14, elle sou l igne q u e le 

fait q u e le t r i b u n a l c o r r e c t i o n n e l et la cou r d ' ap p e l n ' a i e n t pas m e n t i o n n é 

d a n s leurs déc i s ions le g r ie f se lon l eque l les con t rô l e s d ' i d e n t i t é a v a i e n t 

é t é o p é r é s de m a n i è r e d i s c r i m i n a t o i r e ne signifie p a s q u e cet a r g u m e n t 

n ' a p a s é t é invoqué d e v a n t e u x , c o m m e ce la r e s so r t d ' a i l l eu r s d e s no t e s 

d ' a u d i e n c e d e la gref f ière d u t r i b u n a l c o r r e c t i o n n e l . 

La C o u r r appe l l e q u e l ' a r t ic le 35 § 1 d e la C o n v e n t i o n n ' ex ige q u e 

l ' é p u i s e m e n t des r e c o u r s access ib les , a d é q u a t s et re la t i f s a u x v io la t ions 

i n c r i m i n é e s (Iatridis c. Grèce [ G C ] , n" 31107 /96 , § 47, C E D H 1999-11). En 

o u t r e , ce t t e d i spos i t ion doi t s ' a p p l i q u e r avec u n e c e r t a i n e souplesse et 

s ans f o r m a l i s m e excessif ; il suffit q u e l ' i n t é re s sé ai t soulevé d e v a n t les 

a u t o r i t é s n a t i o n a l e s a u m o i n s en s u b s t a n c e et d a n s les cond i t i ons et 

dé la i s p r e sc r i t s p a r le d ro i t i n t e r n e les gr iefs qu ' i l e n t e n d f o r m u l e r p a r la 

su i t e d e v a n t la C o u r (Fressoz et Roire c. France [ G C ] , n" 29183/95 , § 37, 

C E D H 1999-1). 

La C o u r c o n s t a t e avec le G o u v e r n e m e n t q u e l ' a r r ê t é d u préfe t de police 

o r d o n n a n t l ' évacua t ion de l 'égl ise , en d a t e du 22 aoû t 1996, a u r a i t pu ê t r e 

a t t a q u é d e v a n t le t r i b u n a l a d m i n i s t r a t i f ; tou te fo is , il a é t é e x é c u t é d è s le 

23 a o û t a u m a t i n , si b i e n q u e le t r i b u n a l a u r a i t v r a i s e m b l a b l e m e n t é t é 

condu i t à j uge r q u e le r e c o u r s n ' ava i t p lus d 'obje t et qu ' i l n 'y avai t pas 

lieu à s t a t u e r . Le m ê m e r a i s o n n e m e n t vau t p a r voie de c o n s é q u e n c e p o u r 

le g r i e f t i ré d e l ' a r t ic le 14. 

D e p lus , la C o u r re lève q u ' e n p l a i d a n t l ' i l légal i té de l ' a r r ê t é p ré fec to ra l 

d ' é v a c u a t i o n la r e q u é r a n t e a r e n d u les j u r i d i c t i o n s c o m p é t e n t e s a t t e n t i v e s 

à la v io la t ion de son dro i t à la l ibe r té de r é u n i o n . C e l a ressor t d ' a i l l eu r s 

t a n t d u j u g e m e n t du t r i b u n a l c o r r e c t i o n n e l , qu i sou l igne q u e la s i t u a t i o n 

d ' u r g e n c e l ég i t ima i t l ' évacua t ion , q u e de l ' a r r ê t d e la cou r d ' a p p e l , qu i 

conc lu t q u e l ' a m p l e u r des m a n i f e s t a t i o n s et la m e n a c e p o u r la s é c u r i t é , 

la s a l u b r i t é , la s a n t é des g rév i s t e s de la fa im et l ' o rd re publ ic jus t i f ia ient 

qu ' i l soit mi s fin à ces t r o u b l e s . 

P a r t a n t , il éche t de r e j e t e r l ' excep t ion de n o n - é p u i s e m e n t d e s voies de 

r e c o u r s i n t e r n e s soulevée p a r le G o u v e r n e m e n t . 

b) E n ce qu i c o n c e r n e le b ien- fondé d u grief, le G o u v e r n e m e n t 

s o u t i e n t q u e la r e q u é r a n t e a pa r t i c i pé à u n e m a n i f e s t a t i o n o r g a n i s é e en 
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m é c o n n a i s s a n c e de la voca t ion e x c l u s i v e m e n t cu l tue l l e d u l ieu où elle s 'est 

t e n u e e t a y a n t p o u r bu t de r e v e n d i q u e r u n e in f rac t ion d é l i b é r é e à la 

l ég i s la t ion su r le sé jour des é t r a n g e r s en F r a n c e . C e t t e r é u n i o n é ta i t 

e n t a c h é e d ' u n e d o u b l e i l légal i té p a r t i c u l i è r e m e n t flagrante. En p r e m i e r 

l ieu , elle é t a i t c o n t r a i r e à l ' a r t ic le 8 de la loi du 30 j u i n 1881 qu i i n t e r d i t 

lors d ' u n e r é u n i o n p u b l i q u e tou t d i scours « c o n t e n a n t p rovoca t ion à u n 

a c t e qual i f ié c r i m e ou d é l i t » . En d e u x i è m e l ieu, elle é t a i t c o n t r a i r e à la 

loi d u 9 d é c e m b r e 1905 su r la s é p a r a t i o n d e s Egl ises et de l 'E ta t qu i 

prévoi t q u e les édifices c u l t u e l s sont affectés à l ' exerc ice du cu l t e , à 

l ' exc lus ion n o t a m m e n t d e s m a n i f e s t a t i o n s po l i t i ques et de t o u t e 

m a n i f e s t a t i o n de n a t u r e à t r o u b l e r les c é l é b r a t i o n s . O r l ' a r t ic le 11 de la 

C o n v e n t i o n n ' i m p l i q u e pas le d ro i t d ' o r g a n i s e r des r é u n i o n s d a n s un lieu 

où sont i n t e r d i t e s les m a n i f e s t a t i o n s a u t r e s q u e re l ig ieuses d a n s le bu t de 

l é g i t i m e r la c o m m i s s i o n d ' u n e inf rac t ion . 

A t i t r e subs id i a i r e , le G o u v e r n e m e n t a l l ègue q u e l ' i ngé rence é t a i t 

jus t i f iée a u r e g a r d d u d e u x i è m e p a r a g r a p h e de l ' a r t ic le 11. La m e s u r e 

d ' é v a c u a t i o n é t a i t p r é v u e p a r la loi, à savoir l ' a r r ê t é des consu ls d u 

12 m e s s i d o r a n VII I , et l ' a r t ic le L. 2512-13 du code g é n é r a l des 

col lec t iv i tés t e r r i t o r i a l e s , qu i confie au préfe t de police de Pa r i s tous les 

pouvoi r s liés a u m a i n t i e n de l ' o rd re publ ic . En o u t r e , c e t t e m e s u r e avai t 

p o u r b u t de g a r a n t i r la s écu r i t é et la s a n t é des p e r s o n n e s , d ' a b o r d d e cel les 

p r é s e n t e s d a n s l 'égl ise , qu i se t r o u v a i e n t g r a v e m e n t m e n a c é e s , p o u r 

c e r t a i n e s , en r a i son d ' u n e grève d e la fa im e t , p o u r t o u t e s , en r a i son des 

cond i t i ons m a t é r i e l l e s de l eu r i n s t a l l a t i on . Il s 'agissa i t e n s u i t e d ' a s s u r e r la 

dé fense de l ' o rd re publ ic et la p r é v e n t i o n d ' in f rac t ions . Enfin, c e t t e 

m e s u r e é t a i t p r o p o r t i o n n é e a u x b u t s pour su iv i s , c a r la r e q u é r a n t e é t a i t 

en in f rac t ion avec la l ég i s la t ion su r le sé jour des é t r a n g e r s , in f rac t ion 

d o n t elle r e v e n d i q u a i t la c o m m i s s i o n , a lors qu ' e l l e avai t dé jà r e çu u n e 

inv i t a t i on à q u i t t e r le t e r r i t o i r e . 

L a r e q u é r a n t e c o m b a t , en p r e m i e r l ieu, l ' a l l éga t ion d u G o u v e r n e m e n t 

se lon l aque l l e il n 'y a pas eu d ' i n g é r e n c e d a n s l ' exerc ice d u dro i t g a r a n t i 

p a r l ' a r t ic le 11 § 1. Elle af f i rme q u e si le dro i t f rança is r e n f e r m e des t e x t e s 

qu i r é p r i m e n t le sé jour i r r é g u l i e r d ' é t r a n g e r s en F r a n c e , il n ' e n ex is te 

a u c u n qu i i n t e r d i s e de r é c l a m e r la r é g u l a r i s a t i o n d ' u n é t r a n g e r s a n s 

p a p i e r s et de se r é u n i r d a n s ce bu t . L ' a r t i c l e 11 § 1 n e s u b o r d o n n e e n 

a u c u n cas la l i b e r t é de r é u n i o n pac i f ique à u n e cond i t i on a u x t e r m e s de 

l aque l l e l 'objet des r é u n i o n s doi t ê t r e t o t a l e m e n t et a b s o l u m e n t 

r e s p e c t u e u x d e s lois. Il n ' i n t e r d i t pas de se r é u n i r p o u r d e m a n d e r la 

modi f i ca t ion des lois. En o u t r e , a u c u n t e x t e n ' a u t o r i s e l 'E ta t à i n t e r d i r e 

la t e n u e d ' u n e r é u n i o n pac i f ique d a n s u n e égl ise . Si le préfe t de police a 

s igné u n a r r ê t é o r d o n n a n t l ' évacua t ion d e l 'égl ise , c 'es t p a r c e q u e le 

g o u v e r n e m e n t lui en avai t d o n n é l ' o rd re et n o n p a r c e q u e les 

r e s p o n s a b l e s de l 'église le lui a u r a i e n t d e m a n d é . Ni l ' a r t ic le 26 ni 

l ' a r t ic le 32 de la loi de 1905, i nvoqués p a r le G o u v e r n e m e n t , ne pouva i en t 
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j u s t i f i e r l é g a l e m e n t l ' a t t e i n t e p o r t é e à la l ibe r té de r é u n i o n d e la 

r e q u é r a n t e . Le p r e m i e r i n t e r d i t s e u l e m e n t q u e se r é u n i s s e n t , 

n o t a m m e n t d a n s u n e égl ise , des p e r s o n n e s p a r t a g e a n t u n e p r é o c c u p a t i o n 

qu i p o u r r a i t ê t r e qua l i f iée de po l i t i que . Le second ne s a u r a i t t r o u v e r à 

s ' app l ique r , a u c u n office n ' a y a n t é té e m p ê c h é p e n d a n t t o u t e la d u r é e de 

l ' occupa t ion de l 'église. 

De p lus , la m e s u r e d ' é v a c u a t i o n ne r e m p l i s s a i t pas les cond i t i ons du 

p a r a g r a p h e 2 de l ' a r t ic le 11. 

En p r e m i e r l ieu, la m e s u r e l i t ig ieuse n ' é t a i t pas p r é v u e p a r la loi. De la 

c o m b i n a i s o n des d i spos i t ions i nvoquées p a r le G o u v e r n e m e n t , à savoir 

l ' a r t ic le L. 2512-13 du code g é n é r a l des col lect ivi tés t e r r i t o r i a l e s et 

l ' a r r ê t é des consu l s du 12 m e s s i d o r a n VII I , il r e s sor t q u e le p ré fe t de 

police est c h a r g é d e la pol ice m u n i c i p a l e et de la p r o t e c t i o n d e l ' o rd re 

publ ic à P a r i s . Il n ' a pas a u t o r i t é p o u r faire év acu e r u n e église - édifice 

p lacé sous la r e sponsab i l i t é d e s i n s t i t u t i o n s re l ig ieuses - a lors q u e 

p e r s o n n e et s u r t o u t pas le p r ê t r e r e s p o n s a b l e de l ad i t e égl ise ne lui a 

d e m a n d é la m o i n d r e i n t e r v e n t i o n . E n l ' absence de la m o i n d r e p réc i s ion 

q u a n t au type de r e s t r i c t i o n s a u t o r i s é e s , à l eu r bu t , l eu r n a t u r e et l eu r 

con t rô l e , on ne p e u t c o n s i d é r e r q u e ces n o r m e s so ien t r éd igées d e 

m a n i è r e à p e r m e t t r e à u n c i toyen de r é g l e r sa c o n d u i t e . 

En d e u x i è m e l ieu, la m e s u r e l i t ig ieuse ne p o u r s u i v a i t pas u n b u t 

l ég i t ime , ca r il est no to i r e q u e l ' évacua t ion a é té d éc i d ée p a r le p r é s i d e n t 

de la R é p u b l i q u e e t le p r e m i e r m i n i s t r e p o u r m e t t r e fin à u n défi qu i é t a i t 

l ancé au g o u v e r n e m e n t d e m a n i è r e d é m o c r a t i q u e et pac i f ique , celui d u 

sort à r é s e r v e r à des ind iv idus don t l ' a d m i n i s t r a t i o n ne voula i t pas 

r é g u l a r i s e r la s i t ua t i on . 

Enf in , la m e s u r e l i t ig ieuse n ' é t a i t pas n é c e s s a i r e d a n s u n e soc ié té 

d é m o c r a t i q u e , ca r d i s p r o p o r t i o n n é e au bu t poursu iv i . La r e q u é r a n t e 

ré fu te les mot i fs c o n t e n u s d a n s l ' a r r ê t é p r é f ec to ra l d ' é v a c u a t i o n p o u r 

jus t i f ier c e t t e m e s u r e . Le souci de la s a n t é des dix g rév i s tes d e la faim 

n ' i m p l i q u a i t n u l l e m e n t d e m e t t r e fin au r a s s e m b l e m e n t de t ro is c e n t s 

p e r s o n n e s . D e p lus , ni le cu r é de l 'église ni les o c c u p a n t s de celle-ci n e se 

sont p l a in t s de l ' insuff isance des é q u i p e m e n t s s a n i t a i r e s ou de la 

d é g r a d a t i o n des cond i t i ons de s a l u b r i t é . En o u t r e , a u c u n d é b o r d e m e n t 

n ' a en r é a l i t é é t é obse rvé a u x a b o r d s de l 'égl ise ou su r la voie p u b l i q u e ; 

s'il y e n avai t eu , la police a u r a i t pu i n t e r v e n i r p o u r les m a î t r i s e r sans avoir 

à évacue r l 'égl ise. Enfin, il n ' a p p a r t e n a i t pas au p ré fe t d e police, a u t o r i t é 

l a ïque d ' u n E t a t laïc, de se s u b s t i t u e r à la h i é r a r c h i e c a t h o l i q u e p o u r faire 

r e s p e c t e r u n e voca t ion d i t e e x c l u s i v e m e n t r e l ig i euse de l 'édifice. 

La C o u r , a p r è s avoir e x a m i n é les a r g u m e n t s d e s p a r t i e s et les a u t r e s 

é l é m e n t s en sa possess ion , e s t i m e q u e c e t t e p a r t i e d e la r e q u ê t e soulève 

des q u e s t i o n s i m p o r t a n t e s d e fait et d e d ro i t qu i ne s a u r a i e n t ê t r e r é so lues 

à ce s t a d e e t qu i m é r i t e n t u n e x a m e n a u fond. La r e q u ê t e ne s a u r a i t 
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d o n c ê t r e d é c l a r é e m a n i f e s t e m e n t m a l fondée . A u c u n a u t r e m o t i f 

d ' i r r ecevab i l i t é n ' a é t é re levé . 

2. La r e q u é r a n t e a l l ègue é g a l e m e n t la v io la t ion d e l ' a r t ic le 5 § 1 de la 

C o n v e n t i o n , pr is i s o l é m e n t et c o m b i n é avec l ' a r t ic le 14. C e s d i spos i t ions se 

l i sent a ins i : 

Article 5 § 1 

«Toute personne a droit à la liberté et à la sûreté. Nul ne peut être privé de sa liberté, 
sauf dans les cas suivants et selon les voies légales: 

(...) 

c) s'il a été arrêté et détenu en vue d'être conduit devant l'autorité judiciaire 
compétente, lorsqu'il y a des raisons plausibles de soupçonner qu'il a commis une 
infraction ou qu'il y a des motifs raisonnables de croire à la nécessité de l'empêcher de 
commettre une infraction ou de s'enfuir après l'accomplissement de celle-ci; 

( . . . )> , 

Article 14 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 
assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 
langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 
ou sociale, l'appartenance à une minorité nationale, la fortune, la naissance ou toute 
autre situation. » 

Le G o u v e r n e m e n t s o u t i e n t q u e le gr ief t i ré de la v io la t ion de l 'a r t ic le 5 

§ 1 de la C o n v e n t i o n est m a n i f e s t e m e n t m a l fondé. Il a f f i rme q u e les 

j u r i d i c t i o n s p é n a l e s sais ies p a r la r e q u é r a n t e , à savoir le t r i b u n a l 

c o r r e c t i o n n e l de P a r i s et la cour d ' a p p e l , ont cons idé ré q u e l ' a r t ic le 78-2 

d u code de p r o c é d u r e p é n a l e ava i t é t é r e s p e c t é en l ' espèce pu i squ ' i l 

ex i s ta i t bien un indice fa isant p r é s u m e r la c o m m i s s i o n d ' u n e in f rac t ion 

de sé jour i r r é g u l i e r tel le q u e p r é v u e p a r l ' o r d o n n a n c e du 2 n o v e m b r e 

1945 re la t ive a u x cond i t i ons d ' e n t r é e et d e sé jour des é t r a n g e r s en 

F r a n c e . Il sou l igne qu ' i l n ' a p p a r t i e n t p a s à la C o u r de vér i f ier 

l ' app l ica t ion q u e les j u r i d i c t i o n s n a t i o n a l e s on t fai te du dro i t i n t e r n e , 

s a u f si c e t t e i n t e r p r é t a t i o n ou app l i ca t i on se révè le a r b i t r a i r e . E n 

l ' e spèce , il est avé r é q u e la r e q u é r a n t e et les p e r s o n n e s de n a t i o n a l i t é 

é t r a n g è r e qu i on t occupé l 'église S a i n t - B e r n a r d r e v e n d i q u a i e n t e l les-

m ê m e s la c o m m i s s i o n d ' u n e in f rac t ion à la lég is la t ion su r les é t r a n g e r s . 

C e t t e ind ica t ion é t a i t de n a t u r e à p e r s u a d e r tou t o b s e r v a t e u r object i f 

q u e ces p e r s o n n e s , y c o m p r i s la r e q u é r a n t e , p o u v a i e n t avoir accompl i u n e 

in f rac t ion . C e l a est si vra i q u e la r e q u é r a n t e a f i n a l e m e n t é t é c o n d a m n é e 

à r a i son de l ' i r r é g u l a r i t é de son sé jour . 

Selon le G o u v e r n e m e n t , les indices pr is en c o m p t e p o u r la mise en 

œ u v r e du con t rô l e d ' i d e n t i t é é t a i e n t d e d e u x o r d r e s et s ans l ien avec 

l 'o r ig ine rac ia le de la r e q u é r a n t e . La s i t u a t i o n i r r é g u l i è r e d ' u n e g r a n d e 



DÉCISION CISSE c. FRANCE 471 

p a r t i e des é t r a n g e r s évacués é t a i t dé jà c o n n u e a u r e g a r d d ' é v é n e m e n t s 

a n t é r i e u r s , ce qu i suffisait à j u s t i f i e r le con t rô l e d ' i d e n t i t é . En o u t r e , la 

r e q u é r a n t e so r t a i t de l 'église où s ' é t a i e n t ré fug iées les p e r s o n n e s 

r e v e n d i q u a n t le fait qu ' e l l e s n ' a v a i e n t pas de t i t r e de s é jou r ; la seu le 

a t t i t u d e de la r e q u é r a n t e a u m o m e n t des faits suffisait à faire p r é s u m e r 

la c o m m i s s i o n d ' u n e in f rac t ion , j u s t i f i a n t le c o n t r ô l e d ' i d e n t i t é . En 

déf in i t ive , le con t rô l e de la r e q u é r a n t e é t a i t mot ivé p a r la c o n n a i s s a n c e 

de sa s i t ua t i on i r r é g u l i è r e en ra i son d e ses p r o p r e s d é c l a r a t i o n s et de ses 

ac t ions a n t é r i e u r e s . O r la r e q u é r a n t e é t a i t l 'une des p o r t e - p a r o l e des 

« s a n s - p a p i e r s » et c o n n u e p o u r son ac t ion t r è s m é d i a t i s é e en ce d o m a i n e . 

D ' a p r è s la r e q u é r a n t e , les obse rva t i ons du G o u v e r n e m e n t ne 

r é p o n d e n t p a s à son a r g u m e n t re la t i f à l ' i l légal i té de la décis ion 

d ' é v a c u a t i o n de l 'église, décis ion qu i c o n s t i t u e non s e u l e m e n t le 

p r é a l a b l e , m a i s auss i le f o n d e m e n t des m e s u r e s coerc i t ives qu i ont suivi. 

La loi i n t e r n e n ' a donc pas é t é r e s p e c t é e . 

L ' i n t é r e s s é e sou l igne q u e le c o m m i s s a i r e d iv i s ionna i re , qui m e n a i t les 

o p é r a t i o n s , a s igné de sa m a i n u n e t r è s g r a n d e p a r t i e des p r o c è s - v e r b a u x 

d ' i n t e r p e l l a t i o n , l ibellés c o m m e s'il y ava i t l u i - m ê m e p r o c é d é . C e s p rocès -

v e r b a u x é t a i e n t r i g o u r e u s e m e n t i d e n t i q u e s p o u r c h a c u n e des p e r s o n n e s 

con t rô l ée s et on t é t é r éd igés a posteriori. Les pol ic iers é t a i e n t invi tés à 

c o n t r ô l e r l ' i den t i t é de t o u t individu « s u s c e p t i b l e d ' ê t r e l 'un de c e u x » 

déjà c o n n u s c o m m e se r e v e n d i q u a n t « s a n s - p a p i e r s » . M a i s a u c u n e p lace 

n ' é t a i t p r é v u e d a n s ces p r o c è s - v e r b a u x p r é i m p r i m é s p o u r p e r m e t t r e a u x 

pol ic iers d ' e x p l i q u e r en quoi tel le p e r s o n n e lui p a r a i s s a i t p lu s 

« s u s c e p t i b l e » q u e les a u t r e s d ' ê t r e l 'un des « s a n s - p a p i e r s » . L ' a r g u m e n t 

du G o u v e r n e m e n t selon l eque l les con t rô l e s d ' i d e n t i t é é t a i e n t jus t i f iés p a r 

la n o t o r i é t é du fait q u e les p e r s o n n e s r é u n i e s d a n s c e t t e égl ise 

r e v e n d i q u a i e n t l eu r s t a t u t de « s a n s - p a p i e r s » n ' e x p l i q u e pas les r a i sons 

p o u r l e sque l l e s les « N o i r s » s e u l e m e n t on t subi ce c o n t r ô l e a lors q u e les 

« Blancs » on t é t é c o n d u i t s vers la so r t i e . 

Enfin, q u a n t a u x « i n d i c e s » invoqués p a r le G o u v e r n e m e n t et qu i 

a u r a i e n t mo t ivé le con t rô l e de la r e q u é r a n t e , celle-ci sou l igne q u e ni le 

g a r d i e n de la pa ix qui l 'a i n t e r p e l l é e à 8 h 20, ni le m é d e c i n qu i l 'a 

e x a m i n é e à 16 h 15, ni les services de l ' i den t i t é j u d i c i a i r e ne l 'ont 

ident i f iée p u i s q u e le p rocès -verba l de ce service d r e s s é à 17 h 55 r e n d a i t 

c o m p t e de l ' échec des t e n t a t i v e s d ' iden t i f i ca t ion de c e t t e « M a d a m e X , 

âgée d ' u n e t r e n t a i n e d ' a n n é e s , de type a f r i ca in» . Elle n e fut ident i f iée 

q u ' à 20 h e u r e s , m a i s à 8 h 20, le m o m e n t qu i i n t é r e s s e la C o u r , ni son 

sexe , ni son âge , ni sa so r t i e de l 'église n ' e x p l i q u a i e n t son i n t e r p e l l a t i o n . 

Il s ' ensu i t q u e r i en ne jus t i f i a i t p a r t i c u l i è r e m e n t q u e la r e q u é r a n t e , p lu tô t 

q u e d ' a u t r e s p e r s o n n e s , fût con t rô l ée si ce n ' es t la c o u l e u r de sa p e a u . 

La C o u r r a p p e l l e sa j u r i s p r u d e n c e c o n s t a n t e se lon l aque l le la 

«p laus ib i l i t é » des soupçons s u r l e sque l s doi t se fonder u n e a r r e s t a t i o n 

c o n s t i t u e un é l é m e n t e s sen t i e l de la p r o t e c t i o n offer te p a r l ' a r t ic le 5 § 1 
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c o n t r e les p r iva t i ons de l i be r t é a r b i t r a i r e s . L ' ex i s t ence de soupçons 

p laus ib les p r é s u p p o s e celle de faits ou r e n s e i g n e m e n t s p r o p r e s à 

p e r s u a d e r un o b s e r v a t e u r object i f q u e l ' individu e n c a u s e p e u t avoir 

accompl i l ' in f rac t ion . C e q u i p e u t p a s s e r p o u r « p l a u s i b l e » d é p e n d de 

l ' e n s e m b l e des c i r c o n s t a n c e s ( a r r ê t Fox, Campbell et Hartley c. Royaume-Uni 

du 30 a o û t 1990, sér ie A n" 182, pp . 16-17, § 32) . La C o u r doi t d o n c 

d é t e r m i n e r si la s u b s t a n c e de la g a r a n t i e offer te p a r l ' a r t ic le 5 § 1 c) es t 

d e m e u r é e i n t a c t e en l ' e spèce . 

L a C o u r n o t e q u e la r e q u é r a n t e e l l e - m ê m e déc l a r e d a n s sa r e q u ê t e 

qu ' e l l e é t a i t m e m b r e et p o r t e - p a r o l e d ' u n g r o u p e d ' é t r a n g e r s , o r i g ina i r e s 

de c e r t a i n s pays af r ica ins , qu i é t a i e n t ins ta l l é s en F r a n c e et d é m u n i s de 

t i t r e de sé jour . En 1996, ce g r o u p e d é c i d a de s ' e n g a g e r d a n s u n e ac t ion 

col lec t ive , sous la fo rme d ' u n e o c c u p a t i o n , p e n d a n t p l u s i e u r s j o u r s , d e 

c e r t a i n s édifices de P a r i s , don t l 'église S a i n t - B e r n a r d où a eu lieu 

l ' a r r e s t a t i o n d e l ' i n t é r e s sée . Cel le-c i a f f i rme q u e la r e v e n d i c a t i o n de ce 

g r o u p e cons i s ta i t à i nv i t e r les a u t o r i t é s à r é e x a m i n e r de m a n i è r e p lus 

a t t e n t i v e la s i t u a t i o n a d m i n i s t r a t i v e d e ses m e m b r e s , c o m p t e t e n u du 

fait q u e ceux-ci , qu i f o r m a i e n t du r e s t e la m a j o r i t é des o c c u p a n t s d e 

l 'église S a i n t - B e r n a r d , é t a i e n t d é m u n i s de t i t r e de sé jour . 

Le 22 aoû t 1996, les a u t o r i t é s on t déc idé de p r o c é d e r à l ' évacua t ion d e 

l 'église et à l ' i n t e r p e l l a t i o n de ces p e r s o n n e s don t la s i t u a t i o n , selon l eu rs 

p r o p r e s d é c l a r a t i o n s , é t a i t c o n t r a i r e à l ' o r d o n n a n c e d u 2 n o v e m b r e 1945 

r e l a t ive aux cond i t i ons d ' e n t r é e e t de sé jour des é t r a n g e r s en F r a n c e . 

D è s lors , la C o u r e s t i m e q u e les a u t o r i t é s c o m p é t e n t e s se sont fondées 

s u r l ' ex i s t ence d e soupçons p laus ib le s , au sens de l ' a r t ic le 5 § 1 c) , 

l o r squ ' e l l e s on t p r o c é d é à l ' a r r e s t a t i o n de la r e q u é r a n t e , et q u e la 

s u b s t a n c e de la g a r a n t i e offer te p a r c e t t e d i spos i t ion est d e m e u r é e 

i n t a c t e en l ' e spèce . 

Il s ' ensu i t q u e c e t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t m a l fondée 

et doi t ê t r e r e j e t é e c o n f o r m é m e n t à l ' a r t ic le 35 §§ 3 e t 4 de la C o n v e n t i o n . 

Q u a n t au g r i e f de la r e q u é r a n t e t i r é de l ' a r t ic le 5 § 1 c o m b i n é avec 

l ' a r t ic le 14 de la C o n v e n t i o n , la C o u r n o t e q u e le d isposi t i f de vér i f ica t ion 

d ' i d e n t i t é mis en p lace à la so r t i e de l 'église visai t le c o n t r ô l e de t o u t e 

p e r s o n n e s o u p ç o n n é e d ' ê t r e en s i t u a t i o n i r r é g u l i è r e . D a n s ces cond i t i ons , 

elle ne s a u r a i t conc lu re q u e la r e q u é r a n t e a fait l 'objet d ' u n e d is 

c r i m i n a t i o n fondée su r la r ace ou la cou leu r . 

Il s ' ensu i t q u e c e t t e p a r t i e de la r e q u ê t e doi t é g a l e m e n t ê t r e r e j e t ée 

c o n f o r m é m e n t à l ' a r t ic le 35 §§ 3 e t 4 de la C o n v e n t i o n . 

P a r ces mot i f s , la C o u r , à l ' u n a n i m i t é , 

Déclare r c cevab le , tous m o y e n s de fond r é se rvés , le g r ie f de la 

r e q u é r a n t e t i r é d e l 'a r t ic le 1 1 de la C o n v e n t i o n ; 

Déclare la r e q u ê t e i r r ecevab le p o u r le s u r p l u s . 
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SUMMARY1 

Arrest of illegal immigrants 

Article 5 § 1 (c) 

Lawful arrest - Reasonable grounds of suspicion - Arrest of illegal immigrants 

Article 35 § 1 
Exhaustion of domestic remedies — Effective domestic remedies - Complaint raised in substance 

* 
* * 

A group of mainly African aliens, who had been living in France without a 
residence permit , in some cases for several years, occupied a church in Paris in an 
at tempt to obtain a review of their immigration status. The applicant was a 
spokeswoman for the group. The commissioner of police issued an order for the 
evacuation of the premises on the grounds that the occupation of the church gave 
rise to sanitary, health, peace, security and public-order risks. The following 
morning the police set up an identity checkpoint at the church exit and evacuated 
the premises. The people whose skin colour suggested that they were foreign were 
sent to an aliens' detention centre. The applicant was arrested because she did not 
have a residence permit. She was prosecuted and in her defence alleged that the 
commissioner of police's order for the evacuation of the premises was illegal. The 
criminal court convicted her of illegally entering and staying in France and 
sentenced her to two months ' imprisonment, suspended. The court of appeal 
upheld the sentence and also imposed an order excluding her from French 
territory for three years. The Court of Cassation dismissed the applicant's appeal 
on points of law. 

Held 

(1) Article 11: Government 's preliminary objection (non-exhaustion): Since the 
church had been evacuated on the morning following the issue of the 
commissioner of police's order authorising the evacuation, any application which 
the applicant might have been able to make to the administrative court would 
probably have been ruled to have been devoid of purpose. Further, by arguing 
before the criminal court and the court of appeal that the evacuation order issued 
by the commissioner of police was unlawful, the applicant had alerted the relevant 
courts to the possibility that her right of freedom of assembly had been violated. 
The preliminar)' objection had to be dismissed: complaint admissible. 

1. This summary by the Registry does not bind the Court. 
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(2) Article 5 § 1 (c): In deciding to proceed with the evacuation of the church and 
to stop and question the aliens who had been occupying it and who, by their own 
admission, were illegally residing in France, the national authorities had had 
reasonable grounds within the meaning of that Article for suspecting them of an 
offence under the legislation governing the conditions of entry and stay of aliens in 
France: manifestly ill-founded. 
(3) Article 14 in conjunction with Article 5 § 1 (c): The checkpoint set up at the 
church exit was intended to ascertain the identity of persons suspected of being 
illegal immigrants. In those circumstances, the Court could not conclude that the 
applicant had been subjected to discrimination based on race or colour: manifestly 
ill-founded. 

C a s e - l a w c i t e d b y t h e C o u r t 

Fox, Campbell and Hartley v. the United Kingdom, judgment of 30 August 1990, Series A 
no. 182 
Fressoz andRoire v. France [GC], no. 29183/95, ECHR 1999-1 
Ialridis v. Greece [GC], no. 31107/96, ECHR 1999-11 
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THE FACTS 

T h e app l i can t [Ms M a d j i g u è n e Cisse] is a S e n e g a l e s e n a t i o n a l w h o was 

b o r n in 1951 a n d lives in D a k a r (Senega l ) . She was ini t ia l ly r e p r e s e n t e d 

before the C o u r t by M r D . C a h e n , a lawyer p r a c t i s i n g in P a r i s , a n d 

s u b s e q u e n t l y by M r S. F o r e m a n , l ikewise a lawyer p r a c t i s i n g in Pa r i s . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t h e case , as s u b m i t t e d by t h e p a r t i e s , m a y be s u m m a r i s e d 
as follows. 

T h e app l i can t was a m e m b e r of ( and a s p o k e s w o m a n for) a g r o u p of 

a l i ens w i t h o u t r e s i d e n c e p e r m i t s w h o in 1996 dec ided to t ake collect ive 

ac t ion to d r a w a t t e n t i o n to t h e difficult ies t h e y w e r e hav ing in o b t a i n i n g 

a review of t h e i r i m m i g r a t i o n s t a t u s in F r a n c e . 

T h e i r c a m p a i g n , wh ich rece ived w i d e s p r e a d cove rage in t h e p re s s , 

c u l m i n a t e d wi th t h e o c c u p a t i o n of St B e r n a r d ' s C h u r c h in Pa r i s on 

28 J u n e 1996 by a g r o u p of s o m e two h u n d r e d i l legal i m m i g r a n t s , m o s t of 

w h o m w e r e of Afr ican or ig in . T e n m e n w i t h i n t h e g r o u p dec ided to go 

on h u n g e r s t r i k e . T h e a p p l i c a n t ' s d a u g h t e r j o i n e d h e r m o t h e r as one 

of t h e occup ie r s of t he c h u r c h . T h e m o v e m e n t , k n o w n as t h e "St B e r n a r d 

sans-papiers1" m o v e m e n t , was s u p p o r t e d by severa l h u m a n r igh t s o r g a n i 

sa t ions , s o m e of whose ac t iv is ts dec ided to s leep on t h e p r e m i s e s in a 

show of so l idar i ty w i t h t he i r p r e d i c a m e n t . 

O n 22 A u g u s t 1996 t h e Pa r i s C o m m i s s i o n e r of Police s igned a n o r d e r 

for t h e to ta l e v a c u a t i o n of t h e p r e m i s e s . It was m a d e on t h e g r o u n d s t h a t 

t he o c c u p a t i o n of t h e p r e m i s e s was u n r e l a t e d to re l ig ious w o r s h i p , t h e r e 

had b e e n a m a r k e d d e t e r i o r a t i o n in t h e a l r e a d y u n s a t i s f a c t o r y s a n i t a r y 

cond i t ions , pad locks had b e e n p laced on t h e c h u r c h ex i t s a n d t h e r e w e r e 

se r ious s an i t a ry , h e a l t h , p e a c e , s ecur i ty a n d pub l i c -o rde r r i sks . 

M o r e specifically, t he o r d e r r e a d as follows: 

"The director of the Paris Samu [Mobile Emergency Medical Service] was given 
responsibility on 17 July 1996 for ensuring day-to-day care of the hunger-strikers and 
the parish priest has been reminded of the health hazards to which the occupants were 
exposed by the precarious living conditions as also of the need to allow unrestricted 
access to the emergency services. 

Medecins du Monde [World Doctors Organisation], which offers continuous medical 
assistance in the church, has made public alarming information on the very serious 

1. Immigrants without valid immigration papers. 



478 GISSE v. FRANCE DECISION 

consequences of this hunger strike for the health of those concerned at the expiration of 
the medically critical period of forty days. 

On the basis of the provisions of Article 223-6 of the Code of Criminal Procedure, the 
ten hunger-strikers were evacuated on 12 August 1996, solely in order for the men to be 
given appropriate medical check-ups in hospitals in Paris. 

The men returned to the aforementioned church of their own accord and immediately 
declared their intention to pursue their action. 

Since 28 June 1996 there has been a marked deterioration in the already 
unsatisfactory sanitary conditions, the available sanitary equipment being totally 
inadequate for the long-term use of the premises as a collective shelter. 

The number of people present on the premises has grown considerably during the last 
few days, and this has led to incidents in the immediate vicinity and notably on the 
public highway. 

Such incidents create a risk of behaviour that may result in public-order disturbances. 

The various movements concerned have erected barriers on the public highway, 
across rue Saint-Bruno at the junctions with rue Saint-Luc and rue Jerome l'Ermite. 
The barriers obstruct the highway, hindering the passage of ordinary traffic and of 
emergency vehicles. 

The church doors and various exits are kept closed, and in some cases padlocked, to 
enable a filter system to be operated at the only remaining entrance that is permanently 
accessible, and a barricade formed of chained together barriers has even been placed 
between the enclosure railings and the north entrance to the church chancel. These 
installations constitute a major hazard should an emergency evacuation of the persons 
present inside the building become necessary. 

These activities and movements are totally unrelated to religious worship, which is 
the exclusive use to which this public building may be put under the Law of 9 December 
1905. 

It follows from the matters noted above that the current situation represents a 
serious sanitary, health, peace, public-security and public-order risk ..." 

T h e following m o r n i n g t h e police c a r r i e d ou t t he e v a c u a t i o n . T h e police 

officers a r r ived at t h e scene a t 6.30 a .m. a n d set u p a checkpo in t a t t h e 

c h u r c h exi t to verify, on t h e bas is of Ar t ic le 78-2, s u b - p a r a g r a p h s 1 a n d 3, 

of t h e C o d e of C r i m i n a l P r o c e d u r e a n d Ar t i c l e 8, s u b - p a r a g r a p h s 2 a n d 3, 

of t h e O r d i n a n c e of 2 N o v e m b e r 1945, w h e t h e r t h e a l i ens e v a c u a t e d f rom 

t h e c h u r c h h a d d o c u m e n t a t i o n a u t h o r i s i n g t h e m to s t ay a n d c i r cu la t e in 

t h e t e r r i t o r y . T h e pol ice e n t e r e d t h e c h u r c h a t 7.56 a .m. 

All t h e o c c u p a n t s of t h e c h u r c h w e r e s t o p p e d a n d q u e s t i o n e d . W h i t e s 

w e r e i m m e d i a t e l y r e l e a s e d whi le t h e police a s s e m b l e d all t he d a r k -

s k i n n e d o c c u p a n t s , a p a r t f rom those on h u n g e r s t r i ke , a n d sen t t h e m by 

coach to an a l i e n s ' d e t e n t i o n c e n t r e at V i n c e n n e s . O r d e r s w e r e m a d e for 

t h e d e t e n t i o n a n d d e p o r t a t i o n of a l m o s t all of t hose c o n c e r n e d . M o r e t h a n 

a h u n d r e d w e r e s u b s e q u e n t l y r e l e a s e d by t h e cou r t s on a c c o u n t of c e r t a i n 
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i r r e g u l a r i t i e s on t h e p a r t of t h e police, wh ich even e x t e n d e d to making-
false r e p o r t s r e g a r d i n g t h e s t o p p i n g a n d q u e s t i o n i n g p r o c e d u r e . 

At 8.20 a .m. a police officer a s k e d t h e a p p l i c a n t as she was l eav ing t h e 
c h u r c h for d o c u m e n t a r y ev idence t h a t she h a d leave to s t ay in F r a n c e , bu t 
she was u n a b l e to p r o d u c e any. T h e a p p l i c a n t h a d a t t e n d e d t h e Pa r i s 
Pol ice C o m m i s s i o n e r ' s Office on 5 J u n e 1996 bu t on 17 J u l y 1996 h a d 
b e e n refused leave to r e m a i n in F r a n c e on t h e g r o u n d t h a t she did not 
satisfy any of t he cond i t ions laid down by t h e o r d i n a n c e of 2 N o v e m b e r 
1945 for t he issue of a r e s i d e n c e p e r m i t a n d t h a t t h e r e w e r e no p e r s o n a l 
or family r e a s o n s jus t i fy ing h e r b e i n g g r a n t e d leave to r e m a i n on 
h u m a n i t a r i a n g r o u n d s . She h a d b e e n invi ted to leave F r e n c h t e r r i t o r y 
w i th in one m o n t h af ter rece ip t of no t i f ica t ion of t h e C o m m i s s i o n e r of 
Pol ice 's dec is ion . 

At 9.55 a .m. t h e a p p l i c a n t was t a k e n in to cus tody a n d i n f o r m e d of h e r 
r i gh t s p u r s u a n t to Ar t i c les 63-2 a n d 63-4 of t h e C o d e of C r i m i n a l 
P r o c e d u r e . T h e m e a s u r e was d e e m e d to have t a k e n effect at 7.56 a .m. , 
w h e n she was s t o p p e d . T h e a p p l i c a n t re fused to s p e a k t h r o u g h o u t h e r 
pe r iod in cus tody . At 8.15 p .m . on 23 A u g u s t 1996 t h e sen ior d e p u t y 
publ ic p r o s e c u t o r a t t he E i g h t h Division of t h e Pa r i s pub l ic p r o s e c u t o r ' s 
office i n s t r u c t e d t h e police officers to b r i n g t he a p p l i c a n t before h i m , 
w i t h t h e case file as it s tood. 

At 1.30 p . m . on 24 A u g u s t 1996 the a p p l i c a n t a p p e a r e d before t he Pa r i s 
C r i m i n a l C o u r t u n d e r t h e " i m m e d i a t e s u m m a r y t r i a l " p r o c e d u r e . She was 
accused of hav ing " e n t e r e d a n d s t ayed in F r a n c e w i t h o u t be ing in 
possess ion of t he d o c u m e n t s or visas r e q u i r e d by t h e r u l e s " a n d was 
s e n t e n c e d to two m o n t h s ' i m p r i s o n m e n t , s u s p e n d e d . T h e C r i m i n a l C o u r t 
held: 

"The occupation of a place of worship ... over a period of several weeks,.. . for the sole 
purpose of contesting their immigration status and creating a movement in their favour, 
in itself constitutes an emergency justifying the administrative authority's decision to 
expel them. 

The presence in St Bernard's Church of several hundred people for a period of several 
weeks claiming, through public statements made by individuals or through 
spokespersons representing them, status as, in their own words, aliens without 
residence permits or papers, constituted grounds for suspecting that those concerned 
had committed offences under the immigration rules such that the verification of their 
identity pursuant to Article 78-2 was justified. 

However, since a large number of people were slopped at the same time and refused 
to disclose their identities, the police were not able to carry out an immediate identity 
check. The fact that the identity check was not carried out when they were first stopped, 
but within what, given the practical contingencies inherent in an operation of that size, 
was a reasonable period thereafter, does not render the proceedings defective. 
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Regard being had lo the large number of persons stopped and the circumstances in 
which the operation was conducted, the defendant was notified of her rights within a 
reasonable time ..." 

O n 23 J a n u a r y 1997 t h e P a r i s C o u r t of A p p e a l , on a p p e a l by t h e 
a p p l i c a n t , u p h e l d t h e s e n t e n c e a n d a d d e d a n o r d e r e x c l u d i n g h e r f rom 
F r e n c h t e r r i t o r y for t h r e e y e a r s . In add i t i on , it held in its j u d g m e n t : 

"The occupation of a place of worship by approximately three hundred individuals 
over several weeks, in order to create a movement in their favour and to contest their 
immigration status, constitutes an emergency that justified the administrative 
authority making an expulsion order without making a prior application lo the courts. 

The occupiers of the premises continued their hunger strike for almost forty days and 
the living conditions of those concerned continued to deteriorate. 

The scale of the demonstrations over several weeks, with barriers being used to 
obstruct the highway and hinder the passage of vehicles, constituted a risk for security, 
sanitation, the health of the hunger-strikers and public order that justified urgent 
measures being taken to put an end to the disturbances." 

O n 4 J u n e 1998 t h e C o u r t of C a s s a t i o n d i smi s sed t h e a p p l i c a n t ' s a p p e a l 
on po in t s of law on t h e following g r o u n d s : 

"In the proceedings before the courts below, in which Madjiguene Ndour, a 
Senegalese national, was accused of illegally entering and staying in France, the 
accused duly challenged the lawfulness of the order issued by the Commissioner of 
Police, without a prior court order, for the evacuation of the church occupied by the 
accused and several other persons, which evacuation was followed by police identity 
checks that revealed thai the demonstrators were illegal immigrants. 

In these circumstances, the reasons which the courts below relied on — unnecessarily — 
in dismissing her objection cannot serve as a basis for complaint by the appellant, since, 
even if she had proved thai the administrative act referred to above was unlawful, it 
would have had no bearing on the outcome of the criminal proceedings." 

B . R e l e v a n t d o m e s t i c l aw 

Art ic le 111-5 of t h e C r i m i n a l C o d e prov ides : 

"The criminal courts shall have jurisdiction to interpret general or individual 
administrative decisions or regulations and to determine their lawfulness if the 
outcome of criminal proceedings pending before them depends on their so doing." 

Art ic l e 78-2, s u b - p a r a g r a p h 1, of t h e C o d e of C r i m i n a l P r o c e d u r e r e a d s 
as follows: 

"Senior police officers and ordinary police officers acting on the orders of senior police 
officers who are accountable for their actions ... may invite any person to prove his or her 
identity by any means if there are grounds for suspecting that he or she 

(i) has committed or attempted lo commit an offence; 

(ii) is preparing to commit a serious crime [crime] or other major offence [délit]; 
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(iii) may be able to provide information that will assist in the investigation of a 
serious crime or other major offence: 

(iv) is wanted by a judicial authority." 

Art ic le L. 2512-13 of t h e G e n e r a l C o d e of t he T e r r i t o r i a l A u t h o r i t i e s 
r e a d s as follows: 

"In the City of Paris the Commissioner of Police shall have the powers and 
prerogatives conferred on him by the Ordinance of the Consuls of 12 Messidor, 
Year VIII, determining the functions of the Paris Commissioner of Police, by the 
amendments that have been made thereto, and by Articles L. 2512-7, L. 2512-14 and 
L. 2512-17. 

However, in the circumstances set out in this Code and the Public Health Code, the 
mayor of Paris shall be responsible for ensuring that public highways in the city are kept 
clean and tidy, for maintaining order at fairs and markets and, subject to the opinion of 
the Commissioner of Police, for all grants of parking permits to small traders and of 
permits or licences for erecting stalls on the public highway. 

Further, in the circumstances set out in Article L. 2215-1, sub-paragraph 3, and 
Articles L. 3221-4 and L. 3221-5 of this Code, the mayor shall be responsible for 
ensuring the preservation of State property incorporated into the public property of 
the City of Paris. For the purposes of the application of these provisions, the power of 
substitution conferred on the State in the deparlement shall be exercised, in Paris, by the 
Commissioner of Police." 

T h e r e l e v a n t provis ions of t h e O r d i n a n c e of t he C o n s u l s of 12 M e s s i d o r , 
Y e a r VI I I , wh ich d e t e r m i n e s t h e funct ions of t he P a r i s C o m m i s s i o n e r of 
Pol ice , r e ad as follows: 

Sect ion I - General provisions 

"1. The Commissioner of Police shall perform the functions set out hereafter, under 
the immediate authority of the ministers. He shall communicate directly with them 
about the matters for which their departments have responsibility. 

2. The Commissioner of Police may republish the administrative rules and 
regulations and issue orders to ensure that they are complied with." 

Sect ion III - Maintaining law and order in the city 

"21. The Commissioner of Police shall have responsibility for all matters concerning 
minor highways, save that an appeal will lie against his or her decisions to the Minister 
of the Interior. 

22. The Commissioner of Police shall secure liberty and security on the public 
highway and to that end shall have responsibility for preventing criminal damage to 
the public highway, for lighting, for ensuring that residents comply with their 
obligation to keep the area in front of their houses swept, and for arranging for 
squares and the perimeters of public gardens and buildings to be swept at the city's 
expense ..." 

T h e r e l evan t provis ions of t h e Law of 30 J u n e 1881 on Publ ic M e e t i n g s 
p rov ides : 
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"1. Anyone ma)' attend public meetings. 

Public meetings may be held without prior permission subject to compliance with the 
conditions laid down in the following Articles. 

6. Meetings may not be held on the public highway; ... 

8. Every meeting shall have a board of at least three people. The board shall be 
responsible for maintaining order, preventing any breach of the law, ensuring that the 
meeting retains the character ascribed to it in the declaration, prohibiting any speech 
that is contrary to public order or morals or containing any incitement to commit an act 
constituting a serious crime [crime] or other major offence [delil] ... 

9. ... the right to terminate a meeting shall not be exercised by the authority's 
representative unless he or she is called upon to do so by the board or unless clashes or 
patently illegal acts occur. 

10. Any breach of the provisions of this Law shall be punishable by the penalties laid 
down for summary offences, without prejudice to any proceedings that may be instituted 
in respect of any serious crime or other major offence that may have been committed at 
the meetings." 

Sec t ions 25 , 26, 32 and 35 of the Law of 9 D e c e m b e r 1905 on the 
S e p a r a t i o n of C h u r c h and S t a t e r e a d as follows: 

Sect ion 25 

"Assemblies for the purposes of worship in premises belonging to or placed at the 
disposal of a religious association shall be open to the public. They shall be exempted 
from the requirements of section 8 of the Law of 30June 1881, but shall remain under 
the supervision of the authorities in the interests of public order. Such assemblies may 
not take place until a declaration has been made, in the form required by section 2 of 
that Law, identifying the premises where they will be held ..." 

Section 26 

"It is prohibited to hold a public meeting in premises habitually used as a place of 
worship." 

Section 32 

"Anyone who prevents, delays or interrupts religious ceremonies by causing 
disturbances or disorder in the premises used for such ceremonies shall be liable to the 
same penalties." 

Section 35 

"A minister of religion guilty of making a speech or posting or distributing notices 
publicly in a place of worship that contain direct incitement to resist compliance with 
the law or the lawful acts of public authorities or are aimed at stirring up or rousing one 
group of citizens against the others shall be liable to two years' imprisonment, without 
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prejudice to the penalties for complicity if the incitement is followed by sedition, revolt 
or civil war." 

C O M P L A I N T S 

1. Re ly ing on Ar t ic le 5 § 1 (c) of t h e C o n v e n t i o n , t he a p p l i c a n t 
c o m p l a i n e d t h a t she h a d b e e n unlawful ly dep r ived of h e r l iber ty . Firs t ly , 
she sa id t h a t t h e r e had b e e n no g r o u n d for s u s p e c t i n g t h a t an offence h a d 
b e e n c o m m i t t e d w h e n h e r i d e n t i t y was checked . Secondly , she a l l eged t h a t 
t h e C o m m i s s i o n e r of Pol ice 's o r d e r for t h e e v a c u a t i o n of t h e p r e m i s e s w a s 
il legal as , in t h e a b s e n c e of an e m e r g e n c y , t h e a u t h o r i t i e s r e q u i r e d a cou r t 
o r d e r to ac t . 

2. Re ly ing on Ar t ic le 14 of t he C o n v e n t i o n t a k e n in con junc t ion w i t h 
Ar t ic le 5, t h e a p p l i c a n t a l l eged t h a t she h a d b e e n d i s c r i m i n a t e d a g a i n s t as 
t h e decisive c r i t e r i on for d e t e r m i n i n g whose iden t i t y would be checked 
was t h e skin colour of t hose p r e s e n t in t h e c h u r c h . 

3 . Re ly ing on Ar t ic le 11 of t h e C o n v e n t i o n , t h e a p p l i c a n t a l l eged a 
b r e a c h of h e r r igh t to f r eedom of peaceful a s s e m b l y w i t h o t h e r a l iens for 
t h e p u r p o s e s of d e n o u n c i n g t h e i r t r e a t m e n t . T h e i n t e r f e r e n c e wi th h e r 
r igh t was not p re sc r ibed by law (as t h e e v a c u a t i o n o r d e r was un lawfu l ) , 
a n d was n e i t h e r jus t i f i ed by a l e g i t i m a t e a i m , nor p r o p o r t i o n a t e . 

T H E I A W 

1. T h e a p p l i c a n t a l leged a v io la t ion of Ar t ic le 11 of t h e C o n v e n t i o n , 
which p rov ides : 

Article 11 

" 1 . Everyone has the right to freedom of peaceful assembly and to freedom of 
association with others, including the right to form and to join trade unions for the 
protection ol his interests. 

2. No restrictions shall be placed on the exercise of these rights other than such as 
are prescribed by law and are necessary in a democratic society in the interests of 
national security or public safety, for the prevention of disorder or crime, for the 
protection of health or morals or for the protection of the rights and freedoms of 
others. This Article shall not prevent the imposition of lawful restrictions on the 
exercise of these rights by members of the armed forces, of the police or of the 
administration of the State." 

(a) T h e G o v e r n m e n t p l e a d e d firstly a fa i lure to e x h a u s t d o m e s t i c 
r e m e d i e s in t h a t t he app l i can t h a d not app l ied to t he a d m i n i s t r a t i v e cou r t s 
- which w e r e t he only cou r t s wi th jur isdic t ion — for an o r d e r q u a s h i n g the 
C o m m i s s i o n e r of Police 's o r d e r for t he evacua t ion of t h e p r e m i s e s t h a t h a d 
b r o u g h t the " a s s e m b l y " in issue to an end . T h e fact t h a t t h e app l i can t had 
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ra i sed t he issue of t h e legal i ty of t h a t o r d e r before t he o r d i n a r y cour t s could 
no t a l t e r t he fact t h a t she had failed to e x h a u s t d o m e s t i c r e m e d i e s . T h e 
o r d i n a r y cour t s had h a d no ju r i sd i c t ion in t he i n s t a n t case t o i n t e r p r e t t h e 
e v a c u a t i o n o r d e r or to d e t e r m i n e w h e t h e r it was lawful, s ince t h a t i ssue was 
i m m a t e r i a l to t he verd ic t in t h e c r imina l p roceed ings . T h e p r e s e n t case did 
not c o m e wi th in t he scope of Ar t ic le 111-5 of t h e new C r i m i n a l C o d e . T h e 
app l i can t had not b e e n p r o s e c u t e d for i l legal occupa t ion of t he chu rch , b u t 
for s t ay ing on F r e n c h t e r r i t o r y w i thou t leave . T h e c r i m i n a l cou r t s h a d 
t he r e fo r e had no ju r i sd ic t ion to d e t e r m i n e t he lawfulness of t h e 
a d m i n i s t r a t i v e act c o n c e r n e d . I n d e e d , t h e C o u r t of C a s s a t i o n h a d so he ld 
in its j u d g m e n t on t h e app l i can t ' s appea l . 

In add i t i on , t h e a p p l i c a n t h a d at no s t a g e a r g u e d t h a t h e r f r eedom of 
a s s e m b l y h a d b e e n inf r inged . T h e only r e a s o n she h a d c o n t e n d e d before 
t h e o r d i n a r y c o u r t s t h a t t h e e v a c u a t i o n o r d e r was unlawful was to show 
t h a t she h a d b e e n s t o p p e d unlawful ly. At First i n s t a n c e , he r a r g u m e n t 
h a d b e e n t h a t t h e C o m m i s s i o n e r of Pol ice ' s dec is ion to e v a c u a t e t h e 
c h u r c h w i t h o u t a cou r t o r d e r could no t have b e e n lawful s ince he w a s 
only e m p o w e r e d to m a k e such a n o r d e r in t h e event of a n e m e r g e n c y a n d 
t h e r e h a d b e e n n o n e in t h e i n s t a n t ca se . T h a t p r o c e d u r a l po in t h a d 
s u b s e q u e n t l y b e e n p l e a d e d before b o t h t h e C o u r t of A p p e a l a n d t h e 
C o u r t of C a s s a t i o n . O n a p p e a l , t h e a p p l i c a n t had also a r g u e d t h a t t h e 
o r d e r was defect ive for b r e a c h of a u t h o r i t y in t h a t it had a l legedly b e e n 
b a s e d on pub l i c -o rde r c o n s i d e r a t i o n s w h e n its r e a l a i m h a d b e e n t h e 
a r r e s t a n d d e p o r t a t i o n of t h e "sans-papiers". 

Last ly , as r e g a r d s t he c o m p l a i n t u n d e r Ar t ic le 14 of t h e C o n v e n t i o n , t h e 
G o v e r n m e n t sa id t h a t the a p p l i c a n t h a d a t n o s t age a l l eged t h a t she h a d 
b e e n d i s c r i m i n a t e d aga ins t on rac ia l g r o u n d s w h e n h e r i den t i t y was 
c h e c k e d . At t he very m o s t , s h e h a d a r g u e d t h a t t h e provis ions of 
Ar t i c l e 78-2, s u b - p a r a g r a p h 3, of t h e C o d e of C r i m i n a l P r o c e d u r e h a d 
b e e n in f r inged in t h a t t h e r e h a d b e e n no g r o u n d s for s u s p e c t i n g h e r of a n 
offence t h a t wou ld have jus t i f i ed h e r i den t i t y be ing checked . At no s t a g e , 
t h e r e f o r e , h a d she m a i n t a i n e d t h a t t he i den t i t y check h a d b e e n p e r f o r m e d 
solely b e c a u s e of t h e colour of h e r skin. 

T h e app l i can t m a i n t a i n e d t h a t she h a d h a d no i n t e r e s t in apply ing to t he 
a d m i n i s t r a t i v e cou r t , as any such app l ica t ion would have been pu re ly 
symbol ic a n d devoid of any p rac t i ca l effect. O n the o t h e r h a n d , she h a d 
b e e n perfect ly en t i t l ed to cha l l enge the val idi ty of t he evacua t ion o r d e r in 
t h e o rd ina ry cour t before which she h a d a p p e a r e d . She s t r e s sed t h a t t h e r e 
h a d b e e n an i nd i spu t ab l e link b e t w e e n h e r a r r e s t a n d the decis ion to pu t a n 
e n d to t he a s s e m b l y in t he c h u r c h . It was t he se t t l ed case- law of t h e 
d o m e s t i c cour t s t h a t t he cou r t r espons ib le for dec id ing the fate of a n a l ien 
s t o p p e d in such c i r c u m s t a n c e s h a d ju r i sd i c t ion to d e t e r m i n e t he lawfulness 
of t he en t i r e cha in of a d m i n i s t r a t i v e ac ts t h a t h a d led to t he a l ien ' s 
a p p e a r a n c e before it. A f inding by the o r d i n a r y cour t t h a t t he evacua t ion 
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was unlawful would ipso facto have r e n d e r e d , in t u r n , t h e police officers ' 
en t ry in to t h e c h u r c h a n d the iden t i ty checks unlawful a n d the s u b s e q u e n t 
jud ic ia l p roceed ings null a n d void. Indeed , in two j u d g m e n t s de l ivered on 
29 M a r c h 1996 a n d 12 N o v e m b e r 1997 following the evacua t ion of o t h e r 
"sans-papiers" from the J a p y G y m n a s i u m a n d St B e r n a r d ' s C h u r c h , t h e 
Par i s C o u r t of A p p e a l a n d the Civil Division of t he C o u r t of C a s s a t i o n had 
a g r e e d to e x a m i n e the legal i ty of the evacua t ion p r o c e d u r e . 

T h e a p p l i c a n t a lso a l l eged t h a t by c h a l l e n g i n g t h e e v a c u a t i o n o r d e r she 
was in e ssence d e n o u n c i n g t h e v io la t ion of h e r f r eedom of a s sembly , as t h e 
a c t u a l w o r d i n g of t he e v a c u a t i o n o r d e r showed t h a t i ts a i m h a d b e e n to 
b r e a k u p a n a s sembly . Las t ly , wi th r e g a r d to Ar t ic le 14, t he a p p l i c a n t 
said t h a t t h e lack of any r e f e r e n c e in t h e C r i m i n a l C o u r t ' s a n d the C o u r t 
of A p p e a l ' s dec i s ions to h e r c o m p l a i n t t h a t t h e i d en t i t y checks h a d b e e n 
p e r f o r m e d in a d i s c r i m i n a t o r y m a n n e r did no t m e a n t h a t t h a t a r g u m e n t 
h a d not b e e n r a i s ed before t h e m , as t h e no t e s t a k e n a t t h e h e a r i n g by the 
c lerk of t he C r i m i n a l C o u r t showed . 

T h e C o u r t r e i t e r a t e s t h a t t h e only r e m e d i e s Ar t i c l e 35 § 1 of t h e 
C o n v e n t i o n r e q u i r e s to be e x h a u s t e d a r e t hose t h a t a r e ava i lab le a n d 
sufficient a n d r e l a t e to t h e b r e a c h e s a l l eged (see Iatridis v. Greece [ G C ] , 
no . 31 107/96, § 47 , E C H R 1999-11). F u r t h e r , t h a t ru le m u s t be app l i ed 
w i t h s o m e d e g r e e of f lexibil i ty a n d w i t h o u t excessive f o r m a l i s m ; it is 
sufficient t h a t t h e c o m p l a i n t s i n t e n d e d to be m a d e s u b s e q u e n t l y in 
S t r a s b o u r g shou ld have b e e n ra i sed , a t least in s u b s t a n c e a n d in 
c o m p l i a n c e w i t h t h e fo rmal r e q u i r e m e n t s a n d t i m e - l i m i t s laid down in 
d o m e s t i c law, before t h e n a t i o n a l a u t h o r i t i e s (see Fressoz and Roire 
v. France [ G C ] , no. 29183 /95 , § 37, E C H R 1999-1). 

T h e C o u r t a g r e e s w i t h t h e G o v e r n m e n t t h a t t h e C o m m i s s i o n e r of 
Pol ice ' s o r d e r of 22 A u g u s t 1996 for t h e e v a c u a t i o n of t h e c h u r c h could 
have b e e n c h a l l e n g e d in t h e a d m i n i s t r a t i v e c o u r t s . H o w e v e r , by t h e 
m o r n i n g of 23 A u g u s t it h a d a l r e a d y b e e n e x e c u t e d , such t h a t t h e 
a d m i n i s t r a t i v e cou r t would p robab ly have he ld t h a t t h e app l i ca t ion h a d 
b e c o m e devoid of p u r p o s e a n d did no t n e e d dec id ing . T h e s a m e 
r e a s o n i n g c o n s e q u e n t l y app l ies to t he c o m p l a i n t u n d e r Ar t i c l e 14. 

F u r t h e r , t h e C o u r t n o t e s t h a t , by a r g u i n g t h a t t h e e v a c u a t i o n o r d e r 
issued by t h e C o m m i s s i o n e r of Police was unlawful , t he a p p l i c a n t h a d 
a l e r t e d t he r e l e v a n t c o u r t s to t h e possibi l i ty t h a t he r r igh t to f r eedom of 
a s s e m b l y h a d b e e n v io la ted . I n d e e d , th i s is a p p a r e n t f rom t h e j u d g m e n t s 
of b o t h t he C r i m i n a l C o u r t , wh ich held t h a t t h e e v a c u a t i o n was jus t i f i ed 
by the ex i s t ence of an e m e r g e n c y , a n d t h e C o u r t of A p p e a l , wh ich held 
t h a t t h e scale of t h e d e m o n s t r a t i o n s a n d t h e r isks for secur i ty , s a n i t a t i o n , 
t he h e a l t h of t h e h u n g e r - s t r i k e r s a n d publ ic o r d e r j u s t i f i ed p u t t i n g a n e n d 
to t h e d i s t u r b a n c e s . 

C o n s e q u e n t l y , t h e G o v e r n m e n t ' s ob jec t ion of a fa i lure to e x h a u s t 
d o m e s t i c r e m e d i e s m u s t be d i smis sed . 
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(b) As r e g a r d s t he m e r i t s of t h e c o m p l a i n t , t he G o v e r n m e n t 
m a i n t a i n e d t h a t t h e app l i can t h a d t a k e n p a r t in an event t h a t had b e e n 
o r g a n i s e d in d i s r e g a r d of t h e exclusively re l ig ious use of t h e bu i ld ing in 
which it was he ld w i t h t he a i m of d e f e n d i n g a d e l i b e r a t e b r e a c h of t h e 
s t a t u t o r y ru les app l i cab le to i m m i g r a t i o n in F r a n c e . T h e a s s e m b l y was 
b l a t a n t l y i l legal in two r e s p e c t s . Fi rs t ly , it c o n t r a v e n e d sec t ion 8 of t h e 
L a w of 30 J u n e 1881, wh ich p r o h i b i t e d any s p e e c h a t a pub l ic m e e t i n g 
" c o n t a i n i n g a n y i n c i t e m e n t to c o m m i t a n act c o n s t i t u t i n g a se r ious c r i m e 
[crime] or o t h e r m a j o r offence [delit]". Secondly , it c o n t r a v e n e d the Law of 
9 D e c e m b e r 1905 on the S e p a r a t i o n of C h u r c h a n d S t a t e , wh ich laid down 
t h a t re l ig ious bu i ld ings w e r e to be u s e d as p laces of w o r s h i p to t h e 
exc lus ion no tab ly of pol i t ical even t s or any event t h a t m i g h t d i s t u r b 
re l ig ious c e r e m o n i e s . Ar t ic le 11 of t he C o n v e n t i o n did not en ta i l a r igh t 
for a s s e m b l i e s a i m e d at l eg i t im i s ing t h e c o m m i s s i o n of a n offence to be 
o r g a n i s e d in a p lace w h e r e only re l ig ious services w e r e p e r m i t t e d . 

In t h e a l t e r n a t i v e , the G o v e r n m e n t a l l eged t h a t t h e i n t e r f e r e n c e h a d 
b e e n jus t i f i ed u n d e r t h e second p a r a g r a p h of Ar t ic le 11. E v a c u a t i o n was 
a m e a s u r e p r e s c r i b e d by law, n a m e l y t h e O r d i n a n c e of t h e C o n s u l s of 
12 Mess ido r , Y e a r VII I , a n d Ar t i c l e L. 2512-13 of t he G e n e r a l C o d e of t h e 
T e r r i t o r i a l A u t h o r i t i e s , wh ich con fe r r ed full powers on t he Pa r i s 
C o m m i s s i o n e r of Police to m a i n t a i n o r d e r . In add i t i on , t h e a i m of t h e 
m e a s u r e h a d b e e n to p r o t e c t t h e h e a l t h a n d secur i ty of, p r imar i ly , t h e 
peop le p r e s e n t in t h e c h u r c h w h o w e r e a t s e r ious risk, s o m e b e c a u s e they 
w e r e on h u n g e r s t r ike a n d all b e c a u s e of t h e l iving cond i t ions . T h e 
m e a s u r e was a lso i n t e n d e d to m a i n t a i n publ ic o r d e r a n d p r e v e n t offences 
from b e i n g c o m m i t t e d . Las t ly , t h e m e a s u r e h a d b e e n p r o p o r t i o n a t e to t h e 
a i m s p u r s u e d , as t h e a p p l i c a n t was in b r e a c h of t h e s t a t u t o r y i m m i g r a t i o n 
ru les , a n offence she a c k n o w l e d g e d h a v i n g c o m m i t t e d , even t h o u g h she 
h a d a l r e a d y rece ived a n inv i t a t i on to leave t h e t e r r i t o ry . 

T h e a p p l i c a n t c o n t e s t e d , firstly, t h e G o v e r n m e n t ' s a l l ega t ion t h a t 
t h e r e h a d b e e n n o i n t e r f e r e n c e wi th t h e r igh t g u a r a n t e e d by Ar t ic le 11 
§ 1. She said t h a t whi le F r e n c h law c o n t a i n e d provis ions m a k i n g it a n 
offence for a l i ens t o s tay in F r a n c e w i t h o u t l eave , it d id no t c o n t a i n a n y 
provis ion p r o h i b i t i n g peop le f rom cal l ing for t he i m m i g r a t i o n s t a t u s of 
i l legal i m m i g r a n t s to be pu t in o r d e r a n d from a s s e m b l i n g for t h a t 
p u r p o s e . Ar t ic le 11 § 1 did not m a k e f r eedom of peaceful a s s e m b l y 
cond i t i ona l on t h e p u r p o s e of t h e a s s e m b l y b e i n g wholly a n d abso lu t e ly in 
c o m p l i a n c e wi th t h e law. It d id not p roh ib i t peop le a s s e m b l i n g to call for 
c h a n g e s to t h e law. F u r t h e r m o r e , t h e r e was no provis ion e n t i t l i n g t h e 
S t a t e to p roh ib i t peaceful a s s e m b l i e s b e i n g he ld in a c h u r c h . T h e r e a s o n 
why t h e C o m m i s s i o n e r of Police h a d s igned a n o r d e r for t h e e v a c u a t i o n of 
t h e c h u r c h was t h a t he h a d b e e n i n s t r u c t e d by the g o v e r n m e n t , not t h e 
c h u r c h a u t h o r i t i e s , to do so. N e i t h e r sec t ion 26 nor sec t ion 32 of t h e L a w 
of 1905, on which t h e G o v e r n m e n t re l ied , could jus t i fy in law the v io la t ion 
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of t h e a p p l i c a n t ' s r ight to f r eedom of a s semb ly . T h e f o r m e r provis ion only 
p r o h i b i t e d a s s e m b l i e s , inter alia in a c h u r c h , of peop le whose c o m m o n 
p r e o c c u p a t i o n could be d e s c r i b e d as pol i t ica l . T h e l a t t e r provis ion could 
not be app l i cab le , as t he o c c u p a t i o n of t h e c h u r c h had at no s t a g e 
p r e v e n t e d any re l ig ious services b e i n g held . 

F u r t h e r , t he e v a c u a t i o n m e a s u r e did not satisfy t h e cond i t ions laid 
down by p a r a g r a p h 2 of Ar t ic le 1 1. 

First ly, it was not p r e s c r i b e d by law. T a k e n t o g e t h e r , t he provis ions 
re l ied on by the G o v e r n m e n t , n a m e l y Ar t i c l e L. 2512-13 of t he G e n e r a l 
C o d e of t h e T e r r i t o r i a l A u t h o r i t i e s a n d t h e O r d i n a n c e of t he C o n s u l s of 
12 Mcss ido r , Y e a r VII I , showed t h a t t he C o m m i s s i o n e r of Police h a d 
respons ib i l i ty for enforc ing r e g u l a t i o n s a n d m a i n t a i n i n g publ ic o r d e r in 
P a r i s . H e h a d no a u t h o r i t y to e v a c u a t e a c h u r c h — a bu i ld ing for wh ich 
re l ig ious i n s t i t u t i o n s had respons ib i l i ty - a n d no one , in p a r t i c u l a r t h e 
p a r i s h p r i e s t , had r e q u e s t e d a n y i n t e r v e n t i o n on his p a r t . In t h e a b s e n c e 
of a n y de t a i l s a b o u t t he type of r e s t r i c t i ons t h a t w e r e a u t h o r i s e d - t h e i r 
a i m , n a t u r e a n d how t h e y w e r e to be superv i sed - t h e w o r d i n g of t hose 
provis ions could not be r e g a r d e d as e n a b l i n g m e m b e r s of t he publ ic to 
know w h a t was pe rmi s s ib l e conduc t . 

Secondly , t h e m e a s u r e in issue had not p u r s u e d a l e g i t i m a t e a im , as it 
was c o m m o n knowledge t h a t t h e e v a c u a t i o n had b e e n d e c r e e d by the 
P r e s i d e n t of t he R e p u b l i c a n d the P r i m e M i n i s t e r to t h w a r t a d e m o c r a t i c 
a n d peaceful c h a l l e n g e to t h e g o v e r n m e n t r e g a r d i n g t h e fate of 
indiv iduals faced wi th t h e a u t h o r i t i e s ' refusal to pu t t h e i r i m m i g r a t i o n 
s t a t u s in o r d e r . 

Last ly, t h e m e a s u r e had not been neces sa ry in a d e m o c r a t i c society, as it 
was d i s p r o p o r t i o n a t e to t he a i m p u r s u e d . T h e app l i can t c o n t e s t e d t he 
g r o u n d s for t he evacua t ion set ou t in t he Police C o m m i s s i o n e r ' s o rde r . T h e 
conce rns for t he h e a l t h of the t en h u n g e r - s t r i k e r s did not jus t i fy b r e a k i n g u p 
a n a s semb ly of t h r e e h u n d r e d people . Moreove r , n e i t h e r t he pa r i sh pr ies t 
nor t h e o c c u p a n t s of t he c h u r c h had c o m p l a i n e d ab o u t t h e i n a d e q u a c y of 
t he s an i t a ry e q u i p m e n t or t he d e t e r i o r a t i o n in the s a n i t a r y condi t ions . Nor 
h a d any d i s t u r b a n c e s b e e n wi tnes sed in t he vicinity of t he c h u r c h or on t he 
public h ighway. H a d any d i s t u r b a n c e s occur red , t he police could have 
i n t e r v e n e d to r e s t o r e o r d e r w i thou t hav ing to evacua te t he chu rch . Last ly , 
it was not for t he C o m m i s s i o n e r of Pol ice , a secu la r a u t h o r i t y in a secu la r 
S t a t e , to t a k e t he p lace of t he C a t h o l i c h i e r a r chy to secure compl i ance wi th 
t he so-called exclusively re l igious use of t he bui ld ing . 

T h e C o u r t cons iders , in t he l ight of t he p a r t i e s ' submiss ions a n d the 
evidence before it, t h a t t he c o m p l a i n t ra ises ser ious issues of fact a n d law 
u n d e r the C o n v e n t i o n t h a t c a n n o t be resolved a t th is j u n c t u r e a n d the 
d e t e r m i n a t i o n ol which r e q u i r e s an e x a m i n a t i o n of t he m e r i t s . T h e C o u r t 
conc ludes , t he r e fo re , t h a t th is compla in t c a n n o t be d e c l a r e d manifes t ly ill-
founded. N o o t h e r g r o u n d lor d e c l a r i n g it inadmiss ib le has been es tab l i shed . 
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2. T h e a p p l i c a n t also a l l eged a v io la t ion of Ar t i c l e 5 § 1 of t h e 
C o n v e n t i o n t a k e n a lone a n d in con junc t ion wi th Ar t i c l e 14. T h e s e 
Ar t i c l e s r ead as follows: 

Article 5 § 1 

"Everyone has the right to liberty and security of person. No one shall be deprived of 
his liberty save in the following cases and in accordance with a procedure prescribed by
law: 

(c) the lawful arrest or detention of a person effected for the purpose of bringing him 
before the competent legal authority on reasonable suspicion of having committed an 
offence or when it is reasonably considered necessary to prevent his committing an 
offence or fleeing after having done so; 

Article 14 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

T h e G o v e r n m e n t m a i n t a i n e d t h a t the c o m p l a i n t of a violat ion of Ar t ic le 5 
§ 1 of t h e C o n v e n t i o n was mani fes t ly i l l - founded. T h e y aff i rmed t h a t t he 
c r i m i n a l cou r t s to wh ich the app l i can t h a d m a d e her app l ica t ions , n a m e l y 
t h e Pa r i s C r i m i n a l C o u r t a n d C o u r t of Appea l , h a d held t h a t Ar t ic le 78-2 of 
t h e C o d e of C r i m i n a l P r o c e d u r e h a d been compl ied wi th in t he in s t an t case , 
as t h e r e had b e e n g r o u n d s for su spec t ing t h a t a n offence of ove r s t ay ing h a d 
b e e n c o m m i t t e d , c o n t r a r y t o t h e O r d i n a n c e of 2 N o v e m b e r 1945 gove rn ing 
t h e C o n d i t i o n s of E n t r y a n d S tay of Al iens in F r a n c e . T h e y said t h a t it was 
not for t h e C o u r t to verify t h e d o m e s t i c c o u r t s ' app l ica t ion of t he d o m e s t i c 
law un les s t h a t i n t e r p r e t a t i o n or app l ica t ion was a r b i t r a r y . In t he i n s t a n t 
case , it was r ecogn i sed t h a t t h e app l i can t a n d the foreign na t iona l s 
occupying St B e r n a r d ' s C h u r c h h a d t hemse lves publicly acknowledged t h a t 
t h e y w e r e in b r e a c h of the s t a t u t o r y i m m i g r a t i o n ru les . T h a t s t a t e m e n t was 
e n o u g h to p e r s u a d e any objective obse rve r t h a t b o t h they a n d the app l i can t 
m a y have c o m m i t t e d a n offence, as was b o r n e ou t by the fact t h a t she was 
u l t i m a t e l y convic ted for overs tay ing . 

In t h e G o v e r n m e n t ' s s u b m i s s i o n , two types of c o n s i d e r a t i o n had b e e n 
t a k e n in to accoun t in t he dec is ion to ca r ry ou t i den t i t y checks . N e i t h e r h a d 
b e e n r e l a t e d to t he a p p l i c a n t ' s rac ia l o r ig in . F i rs t ly , t h e a u t h o r i t i e s h a d 
a l r e a d y b e e n a l e r t e d by ea r l i e r even t s to t he fact t h a t a l a rge n u m b e r of 
t h e a l i ens w h o had b e e n e v a c u a t e d w e r e i l legal i m m i g r a n t s and iden t i t y 
checks w e r e w a r r a n t e d on t h a t g r o u n d a lone . In add i t i on , t h e a p p l i c a n t 
h a d e m e r g e d from t h e c h u r c h w h e r e peop le w h o had publ ic ly a d m i t t e d to 
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not be ing in possess ion of a r e s idence p e r m i t h a d t a k e n re fuge . T h e 
a p p l i c a n t ' s c o n d u c t at t h e m a t e r i a l t i m e by i tself gave sufficient c a u s e for 
s u s p e c t i n g h e r of hav ing c o m m i t t e d a n offence a n d jus t i f i ed t h e i d en t i t y 
check . U l t i m a t e l y , t he a p p l i c a n t ' s i den t i t y h a d b e e n c h e c k e d b e c a u s e t h e 
a u t h o r i t i e s h a d b e e n m a d e a w a r e by h e r own p r io r s t a t e m e n t s a n d ac t i ons 
t h a t she was an i l legal i m m i g r a n t . T h e a p p l i c a n t h a d b e e n a s p o k e s w o m a n 
for t h e "sans-papiers" a n d was known for h e r h igh-prof i le ac t ion in t h a t 
s p h e r e . 

In t he a p p l i c a n t ' s submis s ion , t he G o v e r n m e n t ' s o b s e r v a t i o n s h a d not 
a n s w e r e d h e r a r g u m e n t t h a t t h e decis ion to e v a c u a t e t he c h u r c h was 
unlawful a n d c o n s t i t u t e d not only a cond i t i on p r e c e d e n t to t h e coercive 
m e a s u r e s t h a t followed b u t a l so t h e bas i s for t h e m . T h e d o m e s t i c l aw 
had , t h e r e f o r e , no t b e e n c o m p l i e d wi th . 

T h e a p p l i c a n t said t h a t t h e chief s u p e r i n t e n d e n t w h o had led t he 
o p e r a t i o n h a d pe r sona l ly s igned a l a rge n u m b e r of t h e r e p o r t s on t h e 
iden t i ty -check p r o c e d u r e , wh ich were w o r d e d as if he h a d c a r r i e d out t he 
checks in p e r s o n . T h e r e p o r t s w e r e s t r ic t ly iden t i ca l for everyone w h o h a d 
u n d e r g o n e a n iden t i t y check a n d h a d b e e n d r a w n u p a f te r t he checks h a d 
b e e n c a r r i e d ou t . T h e police officers h a d b e e n invi ted t o check t h e i d en t i t y 
of everyone "who m i g h t be one of t h o s e " a l r e a d y known as hav ing publ ic ly 
s t a t e d t h a t t h e y w e r e "sans-papiers". H o w e v e r , no r o o m h a d b e e n set as ide 
on the p r e - p r i n t e d r e p o r t s to enab l e t he pol ice officers to exp la in why a 
given pe r son a p p e a r e d to t h e officer to be m o r e " l ike ly" t h a n o t h e r s to be 
a "sans-papiers". T h e G o v e r n m e n t ' s a r g u m e n t t h a t t he i den t i t y checks h a d 
b e e n jus t i f i ed by t h e fact t h a t it was c o m m o n k n o w l e d g e t h a t t h e p e r s o n s 
a s s e m b l e d in t h e c h u r c h h a d publ ic ly a d m i t t e d t h e i r s t a t u s as "sans-papiers" 
did not exp la in why only " B l a c k s " h a d had t he i r i d e n t i t i e s checked whi le 
" W h i t e s " h a d b e e n shown to t h e exi t . 

Las t ly , as r e g a r d s t h e " e v i d e n c e " which t h e G o v e r n m e n t m a i n t a i n e d 
h a d led to t h e a p p l i c a n t ' s i den t i t y b e i n g checked , t he a p p l i c a n t said t h a t 
n e i t h e r t h e c o n s t a b l e w h o h a d s t o p p e d h e r a t 8.20 a .m. , no r t he doc to r w h o 
h a d e x a m i n e d h e r at 4.15 p .m. , no r t h e cour t service r e spons ib l e for 
e s t a b l i s h i n g i d e n t i t y h a d b e e n a w a r e of h e r i den t i t y , s ince t h e r e p o r t 
d r a w n u p by the l a t t e r a t 5.55 p .m. con f i rmed t h a t t h e a t t e m p t s to 
ident ify " M r s X , aged abou t 30, of Afr ican a p p e a r a n c e " h a d failed. 
She had no t b e e n ident i f ied un t i l 8 p .m . At 8.20. a .m. , however , which 
was t h e r e l e v a n t t i m e so far as t h e C o u r t was c o n c e r n e d , n e i t h e r h e r 
g e n d e r or a g e , no r t he fact t h a t she h a d b e e n in t h e c h u r c h , could exp la in 
why she h a d been s t opped . It followed t h a t t h e r e had b e e n no r ea son , a p a r t 
f rom t h e colour of h e r sk in , for t h e a p p l i c a n t ' s i d en t i t y t o be c h e c k e d . 

T h e C o u r t r e i t e r a t e s i ts s e t t l e d case- law t h a t t h e " r e a s o n a b l e n e s s " of 
t he suspic ion on which a n a r r e s t m u s t be b a s e d forms a n e s sen t i a l p a r t of 
t h e s a f e g u a r d aga ins t a r b i t r a r y a r r e s t a n d d e t e n t i o n which is laid down 
in Ar t i c l e 5 § 1 (c). H a v i n g a " r e a s o n a b l e susp ic ion" p r e s u p p o s e s t he 
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e x i s t e n c e of facts or i n f o r m a t i o n which would satisfy an object ive o b s e r v e r 
t h a t t h e p e r s o n c o n c e r n e d m a y h a v e c o m m i t t e d t h e offence. W h a t m a y be 
r e g a r d e d as " r e a s o n a b l e " will however d e p e n d upon all t he c i r c u m s t a n c e s 
(see Fox, Campbell and Hartley v. the United Kingdom, j u d g m e n t of 30 A u g u s t 
1990, Ser ies A no. 182, pp . 16-17, § 32) . T h e C o u r t m u s t t he r e fo r e 
d e t e r m i n e w h e t h e r t h e essence of t he g u a r a n t e e afforded by Ar t ic le 5 
§ 1 (c) r e m a i n e d in t ac t in t h e i n s t a n t case . 

T h e C o u r t no t e s t h a t t h e app l i can t he r se l f s t a t e d in h e r app l i ca t ion 
t h a t she was b o t h a m e m b e r a n d the s p o k e s w o m a n of a g r o u p of a l iens 
from va r ious Afr ican c o u n t r i e s w h o had s e t t l ed in F r a n c e w i t h o u t 
r e s i d e n c e p e r m i t s . In 1996 t h e g r o u p h a d d e c i d e d to u n d e r t a k e col lect ive 
ac t ion t h a t took t h e form of occupy ing va r ious bu i ld ings in Pa r i s for 
severa l days , i nc lud ing St B e r n a r d ' s C h u r c h w h e r e t h e app l i can t was 
a r r e s t e d . She a s s e r t e d t h a t t he g r o u p ' s a i m had b e e n to invite t h e 
a u t h o r i t i e s to r e - e x a m i n e t h e i m m i g r a t i o n s t a t u s of its m e m b e r s m o r e 
a t t e n t i v e l y . T h e m e m b e r s of t h e g r o u p in fact fo rmed a ma jo r i ty of t he 
o c c u p a n t s of St B e r n a r d ' s C h u r c h , a n d h a d no r e s idence p e r m i t s . 

O n 22 A u g u s t 1996 the a u t h o r i t i e s dec ided to e v a c u a t e t h e c h u r c h a n d 
to s t op those p e r s o n s who , by t h e i r own a d m i s s i o n , w e r e in b r e a c h of t h e 
O r d i n a n c e of 2 N o v e m b e r 1945 g o v e r n i n g t h e C o n d i t i o n s of E n t r y a n d 
S tay of Al iens in F r a n c e . 

In t h e s e c i r c u m s t a n c e s , t h e C o u r t cons ide r s t h a t , for t h e p u r p o s e s of 
Ar t ic le 5 § 1 (c) , t h e r e l evan t a u t h o r i t i e s h a d r e a s o n a b l e g r o u n d s for 
s u s p e c t i n g t h e a p p l i c a n t of a n offence w h e n t h e y a r r e s t e d h e r a n d t h a t 
t h e e s sence of t h e g u a r a n t e e afforded by t h a t Ar t i c l e r e m a i n e d i n t ac t in 
t h e i n s t a n t case . 

It follows t h a t th is p a r t of t h e app l i ca t i on is man i f e s t ly i l l - founded a n d 
m u s t be re jec ted in a c c o r d a n c e wi th Ar t ic le 35 §§ 3 a n d 4 of t h e 
C o n v e n t i o n . 

As to t h e a p p l i c a n t ' s c o m p l a i n t u n d e r Ar t ic le 5 of t he C o n v e n t i o n t a k e n 
in con junc t ion wi th Ar t i c l e 14, t h e C o u r t no t e s t h a t t h e checkpo in t set u p 
a t t h e c h u r c h exi t was i n t e n d e d to a s c e r t a i n t he i den t i t y of p e r s o n s 
s u s p e c t e d of b e i n g i l legal i m m i g r a n t s . In t h e s e c i r c u m s t a n c e s , it c a n n o t 
c o n c l u d e t h a t t h e a p p l i c a n t was sub jec ted to d i s c r i m i n a t i o n based on 
r ace or co lour . 

It follows t h a t th is p a r t of t h e app l i ca t i on m u s t a l so be r e j ec t ed in 
a c c o r d a n c e w i t h Ar t i c l e 35 §§ 3 a n d 4 of t h e C o n v e n t i o n . 

For t h e s e r e a s o n s , t h e C o u r t u n a n i m o u s l y 

Declares t he c o m p l a i n t u n d e r Ar t ic le 11 of t h e C o n v e n t i o n admis s ib l e , 
w i t h o u t p r e j u d g i n g the m e r i t s of t he case . 

Declares t he r e m a i n d e r of t he app l i ca t ion i nadmis s ib l e . 
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SOMMAIRE1 

Absence d'indemnisation intégrale de rapatriés français d'Algérie à la suite 
de la dépossess ion de leurs b iens 

Article 1 du Protocole n° 1 

Respect des biens - Absence d'indemnisation intégrale de rapatriés français d'Algérie à ta suite 
de la dépossession de leurs biens - Expropriation - Compétence rationc pcrsonae - Biens -
Créance - Absence de droit à indemnisation par l'Etat français 

Article 14 

Discrimination — Fixation d'un plafond d'indemnisation — Marge d'appréciation -

Justification objective et raisonnable 

* 
* * 

Les requérants ou leurs ascendants étaient propriétaires de biens immobiliers 
situés en Algérie, dont ils furent dépossédés à la suite de l'accession à 
l 'indépendance de ce pays. En application de lois promulguées par les autorités 
françaises, les requérants perçurent une indemnité forfaitaire qui se révéla 
inférieure à la valeur évaluée par l 'administration des biens dont ils avaient été 
dépossédés car cette valeur était supérieure au plafond d'indemnisation fixé par 
la législation applicable. En 1992, se plaignant de n'avoir perçu qu'une indemnité 
partielle, ils adressèrent au secrétaire d'Etat aux Affaires sociales une demande 
tendant au paiement du solde de la valeur des biens nationalisés ainsi qu 'au 
versement d' intérêts. Selon eux, en vertu des «accords d'Evian» et des 
engagements écrits unilatéraux du gouvernement français résultant d'une 
brochure de 1962 émanant du Haut-Commissariat de la République en Algérie, 
l'Etat français avait l'obligation de verser une indemnité jus te et équitable aux 
personnes dépossédées; or, en raison de la fixation d'un plafond d'indemnisation, 
ils n'avaient pu obtenir qu 'une indemnisation partielle, contrairement aux 
rapatriés dont les biens avaient été estimés à une valeur inférieure ou égale audit 
plafond. Le tribunal administratif de Paris rejeta leur demande d'annulation des 
décisions implicites de rejet du secrétaire d'Etat. Ils furent également déboutés 
par la cour administrative d'appel de Paris puis par le Conseil d'Etat. Les 
juridictions compétentes estimèrent que ni les accords d'Evian ni la brochure du 
Haut-Commissariat de la République en Algérie ne comportaient, contrairement 
à ce qu'ils soutenaient, de promesses de l'Etat français envers les Français résidant 
en Algérie d'une indemnisation du préjudice résultant de la spoliation de leurs 
biens. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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1. Article 1 du Protocole n" 1 : a) Les requérants ayant été dépossédés de leurs 
biens par l'Etat algérien, qui n'est pas partie à la Convention, leurs griefs visant 
la privation de propriété elle-même sont incompatibles ratione personne avec les 
dispositions de la Convention. 
b) Ni les accords d'Evian ni les engagements écrits unilatéraux du gouvernement 
français résultant d'une brochure de 1962 émanant du Haut-Commissariat de la 
République en Algérie, n 'emportaient , au profit des ressortissants français 
résidant en Algérie dont les biens avaient été nationalisés, le droit à être 
indemnisés par l'Etat français pour les dommages subis. Il n'existe donc pas de 
droit à indemnisation au titre de ces textes en France. Le droit à indemnisation 
allégué en l'espèce par les requérants ne constitue donc pas un «bien» au sens de 
l'article 1 du Protocole n" 1, de sorte que les décisions critiquées n'ont pas pu avoir 
pour effet de les priver d'un bien dont ils auraient été propriétaires : défaut 
manifeste de fondement. 

2. Article 14 combiné avec l'article 1 du Protocole n" 1 : le souci de l'Etat français 
de limiter les dépenses publiques justifie de façon objective et raisonnable la 
fixation par la législation d'un plafond d'indemnisation, d 'autant que la dé
possession à l'origine de l 'indemnisation est le fait d'un Etat é t ranger : défaut 
manifeste de fondement. 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

Marckx c. Belgique, arrêt du 13 juin 1979, série A n" 3 1 
Sporrong et Lbnnrolh c. Suède, arrêt du 23 septembre 1982, série A n" 52 
Raffineries grecques Stran et Slratis Andreadis c. Grèce, arrêt du 9 décembre 1994, série A 
n"301-B 
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(...) 

E N F A I T 

Les r e q u é r a n t s [M"" G e o r g e t t e T e y t a u d , M"" M a r i e - L o u i s e L a m b e l i n , 

M . G e o r g e s R a o u x , M"" J e a n n e - M a r i e F a u r e , M'"" G a b r i e l l e R a o u x , 

M . Miche l F a u r e ] sont tous des r e s s o r t i s s a n t s f rança i s . Les dé t a i l s les 

c o n c e r n a n t Figurent d a n s la l is te a n n e x é e à la p r é s e n t e déc is ion . Les 

r e q u ê t e s on t é t é i n t r o d u i t e s en leur n o m et en l eu r q u a l i t é d ' h é r i t i e r s d e 

leurs p a r e n t s d é c é d é s . 

Les r e q u é r a n t s sont r e p r é s e n t é s d e v a n t la C o u r p a r M ' L . P e t t i t i , avocat 

au b a r r e a u d e P a r i s . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la c ause , te ls qu ' i l s on t é t é exposés p a r les r e q u é r a n t s , 

p e u v e n t se r é s u m e r c o m m e sui t . 

Les r e q u é r a n t s ou l eu rs a s c e n d a n t s é t a i e n t p r o p r i é t a i r e s d e b iens 

i m m o b i l i e r s s i tués en A lgé r i e , don t ils fu ren t d é p o s s é d é s à la su i t e de 

l 'accession de ce pays à l ' i n d é p e n d a n c e . 

/. Les biens nationalisés et les indemnités perçues 

a) Requête s n " 48754/99 , 49720/99 , 49721 /99 et 49723 /99 

M m e s G e o r g e t t e T e y t a u d , M a r i e - L o u i s e L a m b e l i n et B e r t r a n d e Sa in t -

P i e r r e ( m è r e des d e u x p r e m i è r e s ) é t a i e n t p r o p r i é t a i r e s , en indivision 

fami l ia le , de q u a t r e d o m a i n e s agr ico les (deux s i tués à M i s s e r g h i n , d ' u n e 

superf ic ie de 1 052 et 1027 ha , et d e u x s i t ués à Bou-Tle l i s , de 471 et 

1 628 ha) a insi q u e de d e u x m a i s o n s de n e u f et douze p ièces , à O r a n . 

La t r o i s i è m e é t a i t en o u t r e p r o p r i é t a i r e d ' u n i m m e u b l e de loca t ion et 

d ' un c o m m e r c e de vin en gros sis à O r a n . 

C e s b iens furent éva lués p a r l ' a d m i n i s t r a t i o n f rança ise , se lon u n 

b a r è m e fixé p a r u n e loi d u 5 avri l 1970, à 1 493 204 f rancs f rançais (FRF) 

(va leur 1962) en ce qu i c o n c e r n e la p r e m i è r e r e q u é r a n t e , 1 520 798 F R F en 

ce qu i c o n c e r n e la d e u x i è m e et à 1 1 11 246 F R F q u a n t à l eur m è r e . E n 

app l i ca t ion d ' u n e loi du 16 ju i l l e t 1987 les b i ens l i t ig ieux furent r é é v a l u é s , 

r e s p e c t i v e m e n t , à 1 647 727 F R F , 1 682 220 F R F et 1 375 688 F R F (va leur 

1962). En « f rancs c o n s t a n t s » la « v a l e u r 1998» des b i ens en q u e s t i o n se ra i t 

r e s p e c t i v e m e n t de 12 351 362 F R F , 12 609 921,12 F R F et 1 0 0 0 1 2 5 1 F R F . 

Les a n n u i t é s d ' i n d e m n i s a t i o n q u e les d e u x p r e m i è r e s r e q u é r a n t e s 

a u r a i e n t c h a c u n e p e r ç u e s des a u t o r i t é s f rança ises d e p u i s 1979 
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s ' é l ève ra i en t à 3 314 646 F R F ; l eu r m è r e a u r a i t q u a n t à elle p e r ç u 

3 121 840 F R F (va leur 1998). 

b) Requêtes n°" 49724/99, 49725/99 , 49726 /99 , 49728/99 et 49729/99 

M. G e o r g e s R a o u x é ta i t p r o p r i é t a i r e , en indivis ion fami l ia le , d ' u n e 

m a i s o n s i t uée à Aïn -e l -Turck . C e b ien fut éva lué p a r l ' a d m i n i s t r a t i o n , 

selon le b a r è m e fixé p a r la loi du 5 avril 1970, à 85 500 F R F (va leur 1962). 

E n app l i ca t ion d e la loi du 16 ju i l l e t 1987, il fut r é éva lué à 106 875 « f rancs 

1962», soit, se lon le r e q u é r a n t , 6 4 0 9 0 8 « f rancs 1998». Les a n n u i t é s 

d ' i n d e m n i s a t i o n qu ' i l a u r a i t p e r ç u e s d e p u i s 1979 s ' é l ève ra i en t à 

230 697 « f rancs 1998». 

P a r a i l l eu r s , M . A lbe r t R a o u x , p è r e de M. G e o r g e s R a o u x et de 

M" ' c J e a n n e - M a r i e F a u r e , é t a i t p r o p r i é t a i r e d e d e u x d o m a i n e s agr ico les , 

d e 513 h a ( p a r t d e la c o m m u n a u t é m a t r i m o n i a l e ) et 495 ha , s i t ués 

r e s p e c t i v e m e n t à S a i n t e - B a r b e - d u - T l é l a t et P a r m e n t i e r , ainsi q u e de 

d e u x i m m e u b l e s sis à O r a n ( p a r t s de la c o m m u n a u t é m a t r i m o n i a l e ) . C e s 

b iens fu ren t éva lués p a r l ' a d m i n i s t r a t i o n , se lon le b a r è m e fixé pa r la loi d u 

5 avril 1970, à 4 564 795 F R F (va leur 1962). E n app l i ca t i on de la loi du 

16 ju i l l e t 1987, ils fu ren t r é é v a l u é s à 5 100 394 « f rancs 1962», soit, se lon 

les r e q u é r a n t s , 38 232 533 « f r ancs 1998» ; d u fait de l ' indivision fami l ia le 

e x i s t a n t e n t r e le f rère et la s œ u r , la p a r t r e v e n a n t à c h a c u n se ra i t de 

19 116 276 F R F . 

Les a n n u i t é s d ' i n d e m n i s a t i o n p e r ç u e s d e p u i s 1979 p a r le r e q u é r a n t e t 

son p è r e s ' é l ève ra i en t à u n m o n t a n t de 1 294 601 « f r ancs 1998». Ce l l e s 

p e r ç u e s p a r la r e q u é r a n t e et son p è r e s e r a i e n t de 1 115 407 « f rancs 1998». 

En o u t r e , la m è r e des r e q u é r a n t s , M""' M a r i e - L o u i s e R a o u x , é t a i t 

p r o p r i é t a i r e de d e u x d o m a i n e s agr ico les , de 513 ha (pa r t d e la 

c o m m u n a u t é m a t r i m o n i a l e ) et 255 ha , s i t ués r e s p e c t i v e m e n t à S a i n t e -

B a r b e - d u - T l é l a t et E l -Akra , a ins i q u e , à O r a n , de d e u x i m m e u b l e s fa i san t 

p a r t i e d e la c o m m u n a u t é m a t r i m o n i a l e , et d ' u n t r o i s i è m e , en indivis ion 

fami l ia le . Ces b iens fu ren t éva lués p a r l ' a d m i n i s t r a t i o n , selon le b a r è m e 

fixé p a r la loi du 5 avri l 1970, à 2 239 924 F R F (va leur 1962). En a p p l i c a t i o n 

d e la loi du 16 ju i l l e t 1987, ils fu ren t r é é v a l u é s à 2 6 0 6 9 1 5 « f r ancs 1962», 

soit , se lon les r e q u é r a n t s , 19 541 434 « f rancs 1998» ; d u fait de l ' indivision 

fami l ia le e x i s t a n t e n t r e le f rère et la s œ u r , la p a r t r e v e n a n t à c h a c u n 

se ra i t de 9 770 717 F R F . 

Les a n n u i t é s d ' i n d e m n i s a t i o n p e r ç u e s d e p u i s 1979 p a r le r e q u é r a n t e t 

sa m è r e s ' é l ève ra i en t à u n m o n t a n t de 762 204 « f rancs 1998». Ce l l e s 

p e r ç u e s pa r la r e q u é r a n t e et sa m è r e s e r a i e n t d e 6 1 8 3 9 3 « f rancs 1998». 

c) Requête n° 49727 /99 

M ' m ' G a b r i e l l e R a o u x é t a i t p r o p r i é t a i r e , en indivis ion fami l ia le , d ' u n e 

m a i s o n s i t uée à Aïn -e l -Turck et d ' u n a p p a r t e m e n t a ins i q u e d ' u n t e r r a i n 
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à b â t i r s i tués à O r a n , et de d e u x d o m a i n e s agr ico les de 189 et 200 h a sis 

r e s p e c t i v e m e n t à Naze reg -F l ino i s et T i r c i n e . Ces b iens fu ren t éva lués p a r 

l ' a d m i n i s t r a t i o n , selon le b a r è m e fixé p a r la loi du 5 avril 1970, à 

286 747 F R F (va leur 1962). En app l i ca t ion de la loi du 16 ju i l l e t 1987, ils 

fu ren t r é éva lué s à 328 522 « f rancs 1962», soit, se lon la r e q u é r a n t e , 

2 462 600 « f rancs 1998». Les a n n u i t é s d ' i n d e m n i s a t i o n qu ' e l l e a u r a i t 

p e r ç u e s d e p u i s 1979 s e r a i e n t de 1 401 732 « f rancs 1998». 

d) Requête n° 49730/99 

Le p è r e de M . M i c h e l F a u r e é ta i t p r o p r i é t a i r e d ' u n d o m a i n e de 

216,97 h a s i tué à A ï n - T e d e l e s , a insi q u e de d e u x t e r r a i n s à b â t i r et d ' u n e 

m a i s o n sis à M o s t a g a n e m . C e s b iens fu r en t éva lués p a r l ' a d m i n i s t r a t i o n , 

selon le b a r è m e fixé p a r la loi du 5 avri l 1970, à 1 417 741 F R F (va leur 

1962). En app l i ca t i on de la loi du 16 ju i l l e t 1987, ils fu ren t r é é v a l u é s à 

1 637 359 « f rancs 1962», soit, se lon le r e q u é r a n t , 12 273 643 «f rancs 1998». 

Les a n n u i t é s d ' i n d e m n i s a t i o n q u e le p è r e d u r e q u é r a n t a u r a i t p e r ç u e s 

d e p u i s 1979 s e r a i e n t de 3 322 847 « f rancs 1998». 

2. Les procédures conduites par les requérants 

En leur p r o p r e q u a l i t é ou , se lon les cas , e n t a n t q u ' a y a n t s dro i t de l eu r s 

a s c e n d a n t s , les r e q u é r a n t s , en d é c e m b r e 1992, a d r e s s è r e n t au s e c r é t a i r e 

d ' E t a t aux Affaires sociales u n e d e m a n d e t e n d a n t au p a i e m e n t du solde de 

la v a l e u r des b i ens na t iona l i s é s a insi q u ' a u v e r s e m e n t des i n t é r ê t s . 

Ils s o u t e n a i e n t q u ' e n v e r t u d e s « a c c o r d s d ' E v i a n » et d ' e n g a g e m e n t s 

écr i t s u n i l a t é r a u x du g o u v e r n e m e n t f rança is , l 'E t a t f rançais ava i t 

l 'ob l iga t ion de v e r s e r u n e i n d e m n i t é « j u s t e et é q u i t a b l e » aux p e r s o n n e s 

d é p o s s é d é e s . Ils a j o u t a i e n t n o t a m m e n t q u e le fait qu ' i l s n ' a v a i e n t p e r ç u 

q u ' u n e i n d e m n i t é pa r t i e l l e c a r a c t é r i s a i t u n e v io la t ion des a r t i c l es 1 du 

Pro toco le n" 1 et 14 de la C o n v e n t i o n . 

En juin 1993, ils s a i s i r en t le t r i b u n a l a d m i n i s t r a t i f de P a r i s de 

d e m a n d e s d ' a n n u l a t i o n des déc is ions impl ic i t e s d e re je t du s e c r é t a i r e 

d ' E t a t r é s u l t a n t de son dé fau t de r é p o n s e d u r a n t q u a t r e mois . Le 

t r i b u n a l a d m i n i s t r a t i f r e j e t a l eu r s r e q u ê t e s le 8 j u i n 1994. 

Les r e q u é r a n t s sa i s i r en t la cour a d m i n i s t r a t i v e d ' a p p e l d e P a r i s , 

l aque l l e r e j e t a l eu r s r e q u ê t e s le 27 j u i n 1996 p a r les mot i fs s u i v a n t s : 

«(...) Considérant que ni les déclarations gouvernementales du 19 mars 1962 
relatives à l'Algérie, connues sous le nom d'«accords d'Evian», ni la brochure dite «les 
accords d'Evian et les pieds-noirs» éditée et distribuée en 1962 par le Haut-
Commissariat de la République en Algérie ou les déclarations faites à l'époque par des 
membres du gouvernement français, lesquelles se bornaient à commenter les accords 
précités, ne comportaient, contrairement à ce qu'il est soutenu dans la requête, de 
clauses ou de promesses garantissant aux Français résidant en Algérie qu'au cas où ils 
seraient spoliés de leurs biens par l'Etat algérien, l'Etat français les indemniserait du 
préjudice en résultant ; que, par suite, le moyen tiré de ce que la responsabilité de l'Etat 
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serait engagée dès lors que la perte des biens en cause n'a été indemnisée que 
partiellement et qu'il n'aurait pas, ainsi, tenu ses engagements, doit être écarté; 

Considérant que le préjudice subi (...), qui trouve son origine directe dans le fait d'un 
Etat étranger, ne saurait engager la responsabilité de l'Etat français sur le fondement 
du principe de l'égalité devant les charges publiques; 

Considérant que, conformément au dernier alinéa de l'article 4 de la loi du 
26 décembre 1961 relative à l'accueil et à la réinstallation des Français d'outre-mer, la 
loi susvisée du 15 juillet 1970 a institué une contribution nationale en vue de 
l'indemnisation des Français dépossédés de leurs biens, notamment en Algérie; que le 
montant des indemnités versées à ces derniers en application de cette loi a été accru par 
les lois susvisées du 2 janvier 1978 et du lôjuillct 1987, cette dernière limitant toutefois 
ledit montant à un ou deux millions de francs selon les cas; que [s'il est soutenu] que le 
caractère partiel de cette indemnisation est contraire aux principes de solidarité 
nationale et d'indemnisation intégrale du préjudice ainsi qu'au droit à la protection de 
la propriété garantis tant par la Constitution que par le Préambule de la Constitution 
du 27 octobre 1946 et par la Déclaration des Droits de l'Homme et du Citoyen du 26 août 
1789 auxquels elle se réfère, il n'appartient pas au juge administratif d'apprécier la 
constitulionnalité de ces dispositions législatives; qu'en instituant une contribution 
nationale ayant le caractère d'une avance sur les créances détenues sur l'Etat algérien 
par les Français dépossédés de leurs biens du fait de ce dernier, en proportionnant la 
part de cette contribution attribuée à chaque spolié à la valeur des biens qu'il a perdus 
puis en limitant d'une façon générale le montant de cette part eu égard aux ressources 
que la collectivité nationale pouvait raisonnablement y consacrer, les lois précitées n'ont 
édicté aucune prescription incompatible avec les engagements internationaux de la 
France résultant, d'une part, de l'article 1" du protocole additionnel n" 1 de la 
Convention (...) relatif aux atteintes portées à la propriété privée par l'un des Etats 
signataires de cette Convention et, d'autre part, de l'article 14 de la Convention ou de 
l'article 26 du Pacte international sur les droits civils et politiques qui interdisent toute 
discrimination entre les individus; (...)» 

Les r e q u é r a n t s se p o u r v u r e n t e n cas sa t ion . D e v a n t le Conse i l d ' E t a t , ils 

i n v o q u è r e n t n o t a m m e n t la v io la t ion d e s a r t i c l es 1 du P ro toco le n° 1 et 

14 de la C o n v e n t i o n . Ils s o u t i n r e n t é g a l e m e n t q u e , e n m é c o n n a i s s a n c e 

de l ' a r t ic le 6 de la C o n v e n t i o n et de l eu r d ro i t à u n p rocès é q u i t a b l e , la 

cou r a d m i n i s t r a t i v e d ' appe l n ' a pas r e v ê t u le c a r a c t è r e d ' un t r i b u n a l 

i n d é p e n d a n t et i m p a r t i a l au m o t i f qu ' e l l e « s ' e s t c o n s i d é r é e en fait l iée 

p a r l ' i n t e r p r é t a t i o n d o n n é e p a r le m i n i s t r e des Affaires é t r a n g è r e s » te l le 

q u e r e p r o d u i t e d a n s l ' a r r ê t M o r a l y du Conse i l d ' E t a t d u 31 j a n v i e r 1969. 

Le 25 n o v e m b r e 1998, le Conse i l d ' E t a t r e j e t a les pourvo is p a r les 

mot i f s su ivan t s : 

« Sur le moyen tiré de l'interprétation des déclarations gouvernementales du 19 mars 1962 relatives 
à l'Algérie dites «accords d'Evian»: 

Considérant, d'une part, qu'il résulte de l'examen de l'arrêt attaqué, qui est 
suffisamment motivé, que, pour interpréter les stipulations invoquées des accords 
susmentionnés, la cour administrative d'appel ne s'est pas crue liée par l'interprétation 
qui a pu être donnée par le ministre des affaires étrangères, et n'a donc méconnu ni les 
stipulations de l'article 6 de la Convention (...), ni en tout état de cause, le premier 
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alinéa de l'article 14 du pacte international relatif aux droits civils et politiques; que, 
d'autre part, en, jugeant que lesditcs déclarations ne comportaient pas de clauses ou de 
promesses garantissant aux Français résidant en Algérie qu'au cas où ils seraient spoliés 
de leurs biens par l'Etat algérien, l'Etat français les indemniserait du préjudice en 
résultant, la cour n'a pas commis d'erreur de droit ; qu'elle a pu légalement en déduire 
que la responsabilité de l'Etat ne pouvait être engagée pour avoir méconnu les 
stipulations desdites déclarations; 

Sur le moyen tiré de promesses de l'Etat : 

Considérant que la cour n'a pas dénaturé la portée de la brochure intitulée «les 
accords d'Evian et les pieds-noirs», éditée et distribuée en 1962 par le Haut-
Commissariat de la République en Algérie, en jugeant qu'elle ne contenait aucun 
engagement ni aucune promesse de l'Etat français relative, en cas de défaillance de 
l'Etat algérien, à l'indemnisation intégrale par la France des préjudices subis par les 
propriétaires français dépossédés de leurs biens en Algérie ; 

Sur les moyens tirés de ce que l'indemnisation accordée (...) méconnaîtrait divers principes ou 

engagements internationaux de la France : 

Considérant, en premier lieu, que le préjudice subi (...), qui ne trouve pas son origine 
directe dans le fait de l'Etat français, ne saurait, ainsi que l'a jugé à bon droit la cour, 
engager la responsabilité de l'Etat français sur le fondement du principe de l'égalité 
devant les charges publiques ; 

Considérant, en deuxième lieu, que le moyen lire de ce que l'indemnisation 
forfaitaire et partielle instituée par les lois (...) des 15 juillet 1970, 2 janvier 1978 et 
16 juillet 1987, méconnaîtrait des règles et principes de valeur constitutionnelle, n'est 
pas de nature à être discute devant le juge administratif et a été écarté à bon droit par la 
cour; 

Considérant, en troisième lieu, que la cour n'a pas commis une erreur de droit en 
décidant que l'Etat français, qui n'était pas tenu, ainsi qu'il a été dit ci-dessus, de se 
substituer à l'Etal algérien défaillant pour indemniser intégralement les propriétaires 
français dépossédés, n'a pu, en décidant d'accorder une indemnisation partielle à ces 
derniers, et dès lors que le dommage trouvait sa cause directe dans le fait d'un Etat 
étranger, méconnaître ni l'article l"du protocole additionnel n" 1 à la Convention (...), 
ni l'article 14 de cette Convention, ni en tout état de cause l'article 26 du pacte 
international relatif aux droits civils et politiques ; (...) » 

B . Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

1. La loi n" 61-1439 du 26 décembre 1961 relative à l'accueil et à la 

réinstallation des Français d'outre-mer 

Article 1 e r 

«Les Français, ayant dû ou estimé devoir quitter, par suite d'événements polilicpies, 
un territoire où ils étaient établis et qui était antérieurement placé sous la souveraineté, 
le protectorat ou la tutelle de la France, pourront bénéficier du concours de l'Etat (...) 

Ce concours se manifeste par un ensemble de mesures de nature à intégrer les 
Français rapatriés dans les structures économiques et sociales de la nation. 
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Ces mesures consisteront, en particulier, à accorder aux rapatriés des prestations de 
retour, des prestations temporaires de subsistance, des prêts à taux réduit et des 
subventions d'installation et de reclassement, des facilités d'accès à la profession et 
d'admission dans les établissements scolaires, des prestations sociales, ainsi que des 
secours exceptionnels (...) » 

Article 4, 3 e al inéa 

«Une loi distincte fixera, en fonction des circonstances, le montant et les modalités 
d'une indemnisation en cas de spoliation et de perte définitivement établies des biens 
appartenant aux personnes visées au premier alinéa de l'article l':l (...) » 

2. Les accords d'Evian 

Le 19 m a r s 1962, les g o u v e r n e m e n t s f rançais et a l g é r i e n s i g n è r e n t 

p l u s i e u r s d é c l a r a t i o n s de p r inc ipes (d i tes « a c c o r d s d ' E v i a n » ) . 

La « D é c l a r a t i o n de p r inc ipes re la t ive à la c o o p é r a t i o n é c o n o m i q u e et 

f i n a n c i è r e » p réc i se n o t a m m e n t ce qu i s u i t : 

Article 12 

«L'Algérie assurera sans aucune discrimination une libre et paisible jouissance des 
droits patrimoniaux acquis sur son territoire avant l'autodétermination. Nul ne sera 
privé de ces droits sans indemnité équitable préalablement fixée.» 

Article 13 

«Dans le cadre de la réforme agraire, la France apportera à l'Algérie une aide 
spécifique en vue du rachat, pour tout ou partie, de droits de propriété détenus par des 
ressortissants français. 

Sur la base d'un plan de rachat établi par les autorités algériennes compétentes, les 
modalités de cette aide seront fixées par accord entre les deux pays, de manière 
à concilier l'exécution de la politique économique et sociale de l'Algérie avec 
l'échelonnement normal du concours financier de la France.» 

P a r r é f é r e n d u m d u 8 avri l 1962, le p e u p l e f rançais a p p r o u v a u n pro je t 

de loi d i s p o s a n t q u e «le P r é s i d e n t de la R é p u b l i q u e p e u t conc lu re tous 

acco rds à é t a b l i r c o n f o r m é m e n t a u x d é c l a r a t i o n s g o u v e r n e m e n t a l e s 

d u 19 m a r s 1962» et « p e u t a r r ê t e r (...) t o u t e s m e s u r e s légis la t ives 

ou r é g l e m e n t a i r e s re la t ives à l ' app l i ca t ion des d é c l a r a t i o n s gou

v e r n e m e n t a l e s du 19 m a r s 1962». 

D a n s l ' a r rê t M o r a l y du 31 j a n v i e r 1969, qu i a p p l i q u a i t l ' i n t e r p r é t a t i o n 

d o n n é e p a r le m i n i s t r e des Affaires é t r a n g è r e s , le Conse i l d ' E t a t j u g e a q u e 

ces d é c l a r a t i o n s ne c o m p o r t a i e n t « a u c u n e d i spos i t ion v i san t à é t a b l i r a u 

profi t des F r a n ç a i s r é s i d a n t en Algé r i e don t les d ro i t s [ ava ien t ] pu ê t r e 

m é c o n n u s , le d ro i t d ' ê t r e i n d e m n i s é s pa r l 'E ta t f rança is des d o m m a g e s 

subis ». 
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3. Les brochures du Haut-Commissariat de la République en Algérie 

U n e b r o c h u r e i n t i t u l é e « L e s accords d 'Ev ian et les p i eds -no i r s» , 

pub l i ée en 1962 p a r le H a u t - C o m m i s s a r i a t de la R é p u b l i q u e en A lgé r i e , 

p réc i sa n o t a m m e n t ce qu i sui t : 

«(...) [Après l'accession de l'Algérie à l'indépendance,] vos biens fonciers seront 
protégés. Ceux d'entre vous qui sont agriculteurs ne pourront être expropriés que dans 
le cadre d'un plan de rachat et contre indemnité équitable dont le financement sera 
garanti par l'aide de la France. (...) 

Fous ces engagements seront respectés. L'assurance vous en est donnée par la 

coopération que les déclarations d'Evian établissent entre la France et l'Algérie. (...) » 

U n e a u t r e b r o c h u r e , i n t i t u l é e « Les D é c l a r a t i o n s d 'Ev ian et les d r o i t s et 

g a r a n t i e s d e s E u r o p é e n s » , é g a l e m e n t pub l i ée en 1962 p a r le H a u t -

C o m m i s s a r i a t , i n d i q u a q u e , du fait de l e u r a p p r o b a t i o n p a r les c i toyens 

a lgé r i en s , ces d é c l a r a t i o n s « s ' i m p o s e r o n t à l 'E ta t a l g é r i e n » . 

4. Les lois fixant les contributions versées aux rapatriés d Algérie 

La loi n" 70-632 du 15 ju i l l e t 1970 prév i t , en a p p l i c a t i o n du t r o i s i è m e 

a l i n é a de l ' a r t ic le 4 de la loi du 26 d é c e m b r e 1961, u n e c o n t r i b u t i o n 

n a t i o n a l e à l ' i n d e m n i s a t i o n des F r a n ç a i s d é p o s s é d é s de b iens s i t ués d a n s 

u n t e r r i t o i r e a n t é r i e u r e m e n t p lacé sous la s o u v e r a i n e t é , le p r o t e c t o r a t ou 

la t u t e l l e de la F r a n c e . Son a r t i c l e 1" p réc i sa i t q u e « c e t t e c o n t r i b u t i o n a le 

c a r a c t è r e d ' u n e avance su r les c r é a n c e s d é t e n u e s à l ' e n c o n t r e des E t a t s 

é t r a n g e r s ou des bénéf ic ia i res de la d é p o s s e s s i o n » . 

Les lois n" 78-1 du 2 j anv ie r 1978 et n" 87-549 du 16juil let 1987 fixèrent des 

c o m p l é m e n t s d ' i ndemni sa t i on . La loi de 1978 prévit en o u t r e q u e « l a va l eu r 

d ' i ndemni sa t i on est r e t e n u e d a n s la l imite de 1 000 000 de francs pa r m é n a g e 

(...) [et de] 500 000 francs pa r p e r s o n n e d é p o s s é d é e » . La loi de 1987 prévit 

l 'octroi d ' une i n d e m n i t é c o m p l é m e n t a i r e calculée à p a r t i r d ' un coefficient de 

revalor isa t ion et l imi tée à un ou deux mill ions de francs selon le cas . 

G R I E F S 

1. I n v o q u a n t l ' a r t ic le 1 du Pro toco le n" 1, les r e q u é r a n t s se p l a i g n e n t 

de ce q u e le g o u v e r n e m e n t f rança is n ' a r e s p e c t é ni les accords d 'Ev ian ni 

les e n g a g e m e n t s r é s u l t a n t des b r o c h u r e s du H a u t - C o m m i s s a r i a t et ne les 

a pas i n t é g r a l e m e n t i n d e m n i s é s des b iens don t ils on t é t é spoliés p a r l 'E t a t 

a l g é r i e n . Ils p r é c i s e n t q u e ces accords , se lon eux e n t é r i n é s p a r r é f é r e n d u m 

d u 8 avri l 1962, a u r a i e n t c o n s a c r é un dro i t à i n d e m n i s a t i o n é q u i t a b l e 

p o u v a n t ê t r e qual i f ié de b ien au sens de l ' a r t ic le 1 du Pro toco le n" 1. 

2. Les r e q u é r a n t s se p l a i g n e n t d 'avoi r subi u n e d i s c r i m i n a t i o n p a r 

r a p p o r t aux r a p a t r i é s don t les b iens é t a i e n t éva lués à u n e s o m m e 

i n t é r i e u r e à un mil l ion d e f rancs qu i on t é t é i n t é g r a l e m e n t i n d e m n i s é s . 
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Ils a l l è g u e n t u n e v io la t ion de l ' a r t ic le 14 d e la C o n v e n t i o n c o m b i n é avec 

l ' a r t ic le 1 du P ro toco le n" 1. 

3. C i t a n t l ' a r t ic le 6 § 1 de la C o n v e n t i o n , les r e q u é r a n t s se p l a i g n e n t 

de ce q u e « l ' a p p l i c a t i o n a u t o m a t i q u e , à c e t t e é p o q u e d é s o r m a i s révo lue , 

p a r la j u r i d i c t i o n sais ie , de l ' i n t e r p r é t a t i o n du m i n i s t r e pr ive les 

r e q u é r a n t s du dro i t à ce q u e l eu r cause soit e n t e n d u e é q u i t a b l e m e n t p a r 

u n t r i b u n a l i n d é p e n d a n t et de p le ine j u r i d i c t i o n ». 

E N D R O I T 

1. Les r e q u é r a n t s font valoi r u n e a t t e i n t e au d ro i t au r e spec t de l eu r s 

b iens et c i t en t l ' a r t ic le 1 du P ro toco le n" 1, a insi l ibe l l é : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 
privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 
la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas atteinte au droit que possèdent les Etats 
de mettre en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 
biens conformément à l'intérêt général ou pour assurer le paiement des impôts ou 
d'autres contributions ou des amendes.» 

Ils s o u t i e n n e n t q u e l 'ob l iga t ion de g a r a n t i e d ' i n d e m n i s a t i o n d e l 'E ta t 

f rança i s décou le du c a r a c t è r e p a r t i c u l i e r des accords d 'Ev ian r é s u l t a n t de 

l eu r a p p r o b a t i o n p a r r é f é r e n d u m p o p u l a i r e . De p lus , se lon eux , les 

b r o c h u r e s pub l i ées p a r le H a u t - C o m m i s s a r i a t de la R é p u b l i q u e en 

Algé r i e c o n t i e n n e n t é g a l e m e n t u n e n g a g e m e n t f e r m e du g o u v e r n e m e n t 

f rança is à g a r a n t i r le f i n a n c e m e n t de l ' i n d e m n i s a t i o n des r a p a t r i é s . 

La C o u r r a p p e l l e q u e cet a r t i c l e g a r a n t i t en s u b s t a n c e le d ro i t de 

p r o p r i é t é et c o n t i e n t t rois n o r m e s d i s t i n c t e s : la p r e m i è r e , qu i s ' e x p r i m e 

d a n s la p r e m i è r e p h r a s e du p r e m i e r a l i néa et revê t u n c a r a c t è r e g é n é r a l , 

é n o n c e le p r inc ipe d u r e spec t de la p r o p r i é t é ; la d e u x i è m e , figurant d a n s 

la s e c o n d e p h r a s e du m ê m e a l inéa , vise la p r iva t ion de p r o p r i é t é et la 

s o u m e t à c e r t a i n e s c o n d i t i o n s ; q u a n t à la t r o i s i è m e , cons ignée d a n s le 

second a l inéa , elle r e c o n n a î t a u x E t a t s le pouvoir , e n t r e a u t r e s , d e 

r é g l e m e n t e r l ' usage des b i ens c o n f o r m é m e n t à l ' i n t é rê t g é n é r a l (voir, 

e n t r e a u t r e s , les a r r ê t s Marckx c. Belgique du 13 j u i n 1979, sér ie A n" 3 1 , 

p . 28 , § 64, et Sporrong et Lonnroth c. Suède du 23 s e p t e m b r e 1982, sé r ie A 

n ° 5 2 , p . 24, § 61) . 

En p r e m i e r l ieu, p o u r a u t a n t q u e les r e q u é r a n t s se p l a i g n e n t de la 

p r i v a t i o n de p r o p r i é t é e l l e - m ê m e , la C o u r c o n s t a t e q u e les r e q u é r a n t s 

on t é t é d é p o s s é d é s de l eu r s b i ens p a r l 'E t a t a l gé r i en , qu i n ' e s t pas p a r t i e 

à la C o n v e n t i o n . 

E n c o n s é q u e n c e , le g r ie f des r e q u é r a n t s est à cet é g a r d i n c o m p a t i b l e 

ratione personae avec les d i spos i t ions de la C o n v e n t i o n et s e r a r e j e t é e n 

app l i ca t i on de l ' a r t ic le 35 §§ 3 et 4 de la C o n v e n t i o n . 
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En d e u x i è m e l ieu, la C o u r doi t e x a m i n e r si les acco rds d 'Ev ian s ignés 

p a r le g o u v e r n e m e n t f rançais en 1962 et les b r o c h u r e s é d i t é e s p a r le H a u t -

C o m m i s s a r i a t on t r e n d u les r e q u é r a n t s t i t u l a i r e s d ' u n i n t é r ê t s u b s t a n t i e l 

p r o t é g é p a r l ' a r t ic le 1 d u Pro toco le n° 1. La C o u r r a p p e l l e q u e ne p e u t 

c o n s t i t u e r un « b i e n » au sens de l ' a r t ic le p réc i t é q u ' u n e « c r é a n c e 

s u f f i s a m m e n t é t ab l i e p o u r ê t r e ex ig ib le» ( a r r ê t Raffineries grecques Stran et 

Stratis Andreadis c. Grèce d u 9 d é c e m b r e 1994, sér ie A n° 301-B, p. 84, § 59) . 

La C o u r observe q u e les accords d 'Ev ian p révoya ien t q u ' a u c u n e 

p r iva t ion d e s d ro i t s p a t r i m o n i a u x ne se ra i t o p é r é e sans « i n d e m n i t é 

é q u i t a b l e p r é a l a b l e m e n t fixée» et q u e « d a n s le c a d r e de la r é f o r m e 

a g r a i r e , la F r a n c e a p p o r t e r a à l 'Algér ie u n e a ide spéci f ique en vue d u 

r a c h a t , p o u r tou t ou p a r t i e , de d ro i t s de p r o p r i é t é d é t e n u s p a r des 

r e s s o r t i s s a n t s f r ança i s» . C e s accords n ' o n t fait l 'objet d ' a u c u n e m e s u r e 

d ' app l i ca t i on c o n c r è t e . L 'Algér ie n ' a ve r sé a u c u n e i n d e m n i t é aux 

F r a n ç a i s t o u c h é s p a r les n a t i o n a l i s a t i o n s et la F r a n c e n ' a pas a p p o r t é 

d ' a ide p o u r le r a c h a t des d ro i t s de p r o p r i é t é d é t e n u s p a r les F r a n ç a i s . 

La C o u r c o n s t a t e q u e la loi r é f é r e n d a i r e du 8 avril 1962 avai t p o u r objet 

de p e r m e t t r e au p r é s i d e n t d e la R é p u b l i q u e de lég i fé re r , à l ' aveni r , 

c o n f o r m é m e n t a u x acco rds , ma i s ne d é t e r m i n a i t a u c u n d ro i t à 

i n d e m n i s a t i o n . C o m m e le Conse i l d ' E t a t , la C o u r c o n s i d è r e q u e les 

accords en c a u s e n ' e m p o r t a i e n t pas au profi t des r e s s o r t i s s a n t s f rança is 

r é s i d a n t en Algé r i e don t les b i ens ava i en t é t é n a t i o n a l i s é s le d ro i t à ê t r e 

i n d e m n i s é s p a r l 'E ta t f rançais des d o m m a g e s subis . 

La C o u r cons idè re q u e les b r o c h u r e s é d i t é e s p a r le H a u t -

C o m m i s s a r i a t , s imples d é c l a r a t i o n s d ' i n t e n t i o n , n ' o n t pas non p lus 

g a r a n t i un dro i t à i n d e m n i s a t i o n au profi t des r a p a t r i é s . 

D è s lors , la C o u r e s t i m e q u e le d ro i t à i n d e m n i s a t i o n a l l égué p a r les 

r e q u é r a n t s - non é tab l i p a r les accords ni p a r les b r o c h u r e s p r é c i t é s - à 

l ' encon t r e des a u t o r i t é s f r ança i ses , ne c o n s t i t u e p a s u n « b i e n » au sens de 

l ' a r t ic le 1 du Pro toco le n" 1 te l q u ' i n t e r p r é t é pa r la j u r i s p r u d e n c e . Les 

décis ions c r i t i q u é e s n 'on t d o n c pas pu avoir p o u r effet de p r ive r les 

r e q u é r a n t s d ' u n b i e n don t ils a u r a i e n t é t é p r o p r i é t a i r e s . 

Il s ' ensu i t q u e , sous cet a n g l e , ce gr ie f es t m a n i f e s t e m e n t m a l fondé et 

doi t ê t r e r e j e t é en app l i ca t i on de l 'a r t ic le 35 §§ 3 et 4 de la C o n v e n t i o n . 

2. Les r e q u é r a n t s p r é t e n d e n t q u e le p l a f o n n e m e n t de l ' i n d e m n i s a t i o n 

p révu pa r les lois d e 1978 et d e 1987 est , à l eur é g a r d , d i s c r i m i n a t o i r e . 

Ils i n v o q u e n t l ' a r t ic le 14 de la C o n v e n t i o n c o m b i n é avec l ' a r t ic le 1 du 

Pro toco le n" 1 dé jà c i té . 

L ' a r t i c l e 14 de la C o n v e n t i o n se lit c o m m e suit : 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 
assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 
langue, la religion, les opinions politicpies ou toutes autres opinions, l'origine nationale 
ou sociale, l'appartenance à une minorité nationale, la fortune, la naissance ou toute 
autre situation. » 
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La C o u r r a p p e l l e q u e les E t a t s c o n t r a c t a n t s j o u i s s e n t d ' u n e c e r t a i n e 

m a r g e d ' a p p r é c i a t i o n p o u r d é t e r m i n e r si e t d a n s que l l e m e s u r e d e s 

d i f fé rences e n t r e des s i t u a t i o n s à d ' a u t r e s é g a r d s a n a l o g u e s ju s t i f i en t d e s 

d i s t i nc t i ons d e t r a i t e m e n t j u r i d i q u e , à la cond i t i on q u e c e t t e d i s t i nc t ion 

t rouve u n e ju s t i f i ca t ion object ive ou r a i s o n n a b l e . 

F a i s a n t s i enne la m o t i v a t i o n de la cour a d m i n i s t r a t i v e d ' a p p e l , la C o u r 

e s t i m e q u e le souci de l i m i t e r les d é p e n s e s p u b l i q u e s , d ' a u t a n t q u e la 

spo l i a t ion à l 'o r ig ine d e l ' i n d e m n i s a t i o n est le fait d ' u n E t a t é t r a n g e r , 

just if ie de façon object ive ou r a i s o n n a b l e l ' i n s t a u r a t i o n d ' u n p la fond 

d ' i n d e m n i s a t i o n . 

Il s ' ensu i t q u e c e t t e p a r t i e de la r e q u ê t e est m a n i f e s t e m e n t m a l fondée 

e t doi t ê t r e r e j e t é e en app l i ca t i on des d i spos i t ions de l ' a r t ic le 35 §§ 3 et 4 

d e la C o n v e n t i o n . 

3. Les r e q u é r a n t s se p l a i g n e n t de ce q u e les j u r i d i c t i o n s 

a d m i n i s t r a t i v e s on t a p p l i q u é a u t o m a t i q u e m e n t l ' i n t e r p r é t a t i o n d o n n é e 

p a r le m i n i s t r e d e s Affaires é t r a n g è r e s et te l le q u e r e p r o d u i t e d a n s 

l ' a r r ê t Mora ly , de so r t e q u e l eu r cause n ' a p a s é t é e n t e n d u e p a r un 

t r i b u n a l i n d é p e n d a n t et i m p a r t i a l au sens de l ' a r t ic le 6 § 1 de la 

C o n v e n t i o n . 

Les d i spos i t ions p e r t i n e n t e s de l 'a r t ic le 6 § 1 sont les s u i v a n t e s : 

«Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 
tribunal indépendant et impartial, établi par la loi, qui décidera (...) des contestations 
sur ses droits et obligations de caractère civil (...) » 

L a C o u r ne c o n s t a t e a u c u n e r é f é r ence à l ' i n t e r p r é t a t i o n du m i n i s t r e , n i 

d a n s l ' a r r ê t d e la cou r a d m i n i s t r a t i v e d ' a p p e l de P a r i s , ni d a n s celui d u 

Conse i l d ' E t a t . Le fait q u e ces j u r i d i c t i o n s on t a d o p t é la m ê m e so lu t ion 

q u e cel le d é g a g é e p a r le m i n i s t r e pu i s p a r le Conse i l d ' E t a t d a n s son 

a r r ê t M o r a l y ne signifie p a s qu ' e l l e s se son t c rue s l iées p a r les t e r m e s de 

l ' i n t e r p r é t a t i o n d u m i n i s t r e . La C o u r sou l igne d ' a i l l eu r s q u e les 

r e q u é r a n t s e u x - m ê m e s é v o q u e n t u n e p r a t i q u e « r é v o l u e » . Elle en d é d u i t 

qu ' i l s d é n o n c e n t en r éa l i t é u n e p r a t i q u e a n c i e n n e d o n t ils ne p e u v e n t 

p r é s e n t e m e n t se p r é t e n d r e v i c t imes . 

C e t t e p a r t i e de la r e q u ê t e est donc m a n i f e s t e m e n t m a l fondée et doi t 

ê t r e r e j e t ée e n app l i ca t i on de l ' a r t ic le 35 § 4 d e la C o n v e n t i o n . 

P a r ces mot i f s , la C o u r , à l ' u n a n i m i t é , 

Décide de j o i n d r e les r e q u ê t e s ; 

Les déclare i r r ecevab les . 



DÉCISION TEYTAUD ET AUTRES c. FRANCE 505 

A n n e x e 

Liste des requérants 

G e o r g e t t e S a i n t - P i e r r e , é p o u s e T e y t a u d , n é e en 1921 à So ra t (Ar iège) 

Mar i e -Lou i se S a i n t - P i e r r e , é p o u s e L a m b e l i n , n é e en 1920 à O r a n (Algér ie) 

G e o r g e s R a o u x , né en 1925 à O r a n (Algér ie) 

J e a n n e - M a r i e R a o u x , é p o u s e F a u r e , n é e en 1921 à O r a n (Algér ie) 

G a b r i e l l e T r a v e r s e , é p o u s e R a o u x , n é e en 1930 à S a ï d a (Algér ie) 

Miche l F a u r e , né en 1946 à O r a n (Algér ie) 
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FOURTH SECTION 

DECISION OF 25 JANUARY 2001" 

1. Sitting as a Chamber composed of Mr G. Ress, President, Mr J.-P. Costa, Mr I. Cabrai 
Barreto, Mr V. Butkcvych, Mrs N. Vajic, Mr M. Pellonpaâ, Mrs S. Boloucharova, judges, 
and Mr V. Berger, Section Registrar. 
2. Translation; original French. 
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SUMMARY1 

No compensat ion in full for repatriated French nationals d i spossessed of 
their property 

Article 1 of Protocol No. 1 

Peaceful enjoyment of possessions — No compensation in full for repatriated French nationals 
dispossessed of their property - Expropriation - Jurisdiction ratione personae - Property -
Debt - No right to compensation from the French State 

Article 14 

Discrimination - Capping of compensation - Margin of appreciation - Objective and 
reasonable justification 

* 
* * 

The applicants or their ascendants were the owners of immovable property in 
Algeria, but had been dispossessed after Algeria became independent. Pursuant 
to legislation enacted by the French authorities, the applicants were paid lump
sum compensation but in an amount that was less then the value of the 
properties as assessed by the French authorities, as that value exceeded the 
maximum compensation payable under the applicable legislation. In 1992, 
complaining that they had received only partial compensation, the applicants 
sent demands to the Secretary of State for Social Affairs for the payment of the 
balance of the value of the nationalised properties, together with interest. They 
submitted that , by virtue of the "Evian Accords" and unilateral undertakings 
given in writing by the French government in a leaflet that had been issued in 
1962 by the High Commission of the Republic in Algeria, the French State had an 
obligation to pay just and fair compensation to persons who had been dispossessed 
of their property. However, owing to the ceiling on the amount of compensation 
that could be paid, they had only been able to obtain partial compensation, unlike 
repatriated persons whose properties had been valued in an amount that was less 
than or equal to the maximum allowed. The Paris Administrative Court rejected 
their application for an order setting aside the Secretary of State 's decision, which 
was deemed to have been a refusal. The Paris Administrative Court of Appeal and 
the Conseil d'Etal dismissed their subsequent appeals. They held that, contrary to 
the applicants' contention, neither the Evian Accords nor the leaflet issued by the 
High Commission ol the Republic in Algeria contained any promise by the French 
State to pay compensation in full for losses sustained by French owners who had 
been dispossessed of their property. 

1. This summary by the Registry does not bind the Court. 
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Held 
(1) Article 1 of Protocol No. 1: (a) Since the applicants had been dispossessed of 
their properties by the Algerian State, which was not a party to the Convention, 
their complaints regarding the deprivation of the properties themselves were 
incompatible ratione personne with the provisions of the Convention. 
(b) Neither the Evian Accords nor the unilateral undertakings in writing issued by 
the French government in the leaflet produced in 1962 by the High Commission of 
the Republic in Algeria conferred on French nationals residing in Algeria whose 
property had been nationalised the right to compensation from the French State 
for the damage sustained. There was therefore no right to compensation under 
those provisions enforceable against France. The right to compensation alleged in 
the case before the Court by the applicants therefore did not constitute a 
"possession" within the meaning of Article 1 of Protocol No. 1 such that the 
impugned decisions could not have resulted in the applicants being deprived of 
possessions which they owned: manifestly ill-founded. 
(2) Article 14 in conjunction with Article 1 of Protocol No. 1: The capping 
provisions were objectively and reasonably justified by the need of the French 
State to restrict public expenditure, especially bearing in mind that 
compensation was being paid as a result of divestment by the action of a foreign 
State: manifestly ill-founded. 

Case-law cited by the Court 

Marckx v. Belgium, judgment of 13June 1979, Series A no. 31 
Sporrong andLonnroth v. Sweden, judgment of 23 September 1982, Series A no. 52 
Stran Greek Refineries and Stralis Andreadis v. Greece, judgment of 9 December 1994, 
Series A no. 301-B 
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T H E F A C T S 

T h e a p p l i c a n t s [Mrs G e o r g e t t e T e y t a u d , M r s M a r i e - L o u i s e L a m b e l i n , 
M r G e o r g e s R a o u x , M r s J e a n n e - M a r i e F a u r e , M r s G a b r i e l l e R a o u x , 
M r Miche l F a u r e ] a r e all F r e n c h n a t i o n a l s . T h e i r de t a i l s a r e set ou t in a 
list a p p e n d e d to th is dec is ion . T h e app l i ca t i ons w e r e lodged by t h e 
a p p l i c a n t s a c t i n g on t h e i r own b e h a l f a n d in t he i r capac i ty as t h e he i r s of 
t he i r d e c e a s e d p a r e n t s . 

T h e y w e r e r e p r e s e n t e d before t h e C o u r t by M r L. P e t t i t i , a lawyer 
p r a c t i s i n g in P a r i s . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t h e case , as s u b m i t t e d by t h e a p p l i c a n t s , m a y be 
s u m m a r i s e d as follows. 

T h e a p p l i c a n t s or t h e i r a s c e n d a n t s w e r e t he o w n e r s of i m m o v a b l e 
p r o p e r t y in Alge r i a , bu t w e r e d i spossessed a f te r A lge r i a b e c a m e 
i n d e p e n d e n t . 

/. The nationalised property and the compensation paid 

(a) Applications nos . 4 8 7 5 4 / 9 9 , 4 9 7 2 0 / 9 9 , 49721 /99 and 49723/99 

M r s G e o r g e t t e T e y t a u d , M r s M a r i e - L o u i s e L a m b e l i n a n d t he i r m o t h e r , 
M r s B e r t r a n d e S a i n t - P i e r r e , j o in t l y owned , as p a r t of t h e family e s t a t e , 
four pa rce l s of a g r i c u l t u r a l land ( two at M i s s e r g h i n w i t h sur face a r e a s of 
1,052 h a a n d 1,027 ha, a n d two at Bou-Tle l i s wi th sur face a r e a s of 471 h a 
a n d 1,628 ha ) a n d two p r o p e r t i e s in O r a n , one a n i n e - r o o m e d h o u s e a n d 
the o t h e r a twe lve - roomed house . M r s B e r t r a n d e S a i n t - P i e r r e a lso owned 
a p r o p e r t y t h a t was let ou t to t e n a n t s a n d a w ine w h o l e s a l e r s in O r a n . 

T h e s e p r o p e r t i e s w e r e v a l u e d by t h e F r e n c h a u t h o r i t i e s us ing a scale 
laid down by a law of 5 Apr i l 1970. T h e first a p p l i c a n t ' s s h a r e was p u t a t 
1,493,204 F r e n c h francs (FRF) at t he 1962 va lue of t h e f ranc, t h e second 
a p p l i c a n t ' s s h a r e a t F R F 1,520,798 a n d t he i r m o t h e r ' s s h a r e a t 
F R F 1,111,246. P u r s u a n t to a law of 16 J u l y 1987 t h e p r o p e r t i e s w e r e 
r eva lued a t F R F 1,647,727, F R F 1,682,220 a n d F R F 1,375,688 respec t ive ly 
(at t h e 1962 v a l u e ) . In " r ea l t e r m s " t he "1998 v a l u e " of t he p r o p e r t i e s 
would be F R F 12,351,362, F R F 12,609,921.12 a n d F R F 10,001,251 
respec t ive ly . 

T h e a n n u a l c o m p e n s a t o r y p a y m e n t s a l legedly rece ived by each of t h e 
first two a p p l i c a n t s s ince 1979 a m o u n t to F R F 3,3 14,646. T h e i r m o t h e r 
h a s a l legedly rece ived F R F 3,121,840 (at t he 1998 v a l u e ) . 
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(b) Applicat ions nos. 49724/99 , 49725/99 , 49726/99 , 49728 /99 and 49729/99 

M r G e o r g e s R a o u x jo in t ly owned , as p a r t of t h e family e s t a t e , a h o u s e 
a t A in -e l -Turck . T h e p r o p e r t y was v a l u e d by t h e F r e n c h a u t h o r i t i e s , u s i n g 
t h e scale laid d o w n by the law of 5 Apri l 1970, a t F R F 85,500 (at t he 1962 
v a l u e ) . P u r s u a n t to t he law of 16 J u l y 1987 it was r e v a l u e d a t 
106,875 "f rancs a t t h e 1962 v a l u e " , wh ich t h e a p p l i c a n t said c a m e to 
640,908 "francs a t t h e 1998 v a l u e " . T h e a n n u a l c o m p e n s a t o r y p a y m e n t s 
h e h a s a l l eged ly rece ived s ince 1979 a m o u n t to 230,697 "francs a t t h e 
1998 v a l u e " . 

F u r t h e r , M r A l b e r t R a o u x , t h e f a t h e r of G e o r g e s R a o u x a n d 
M r s J e a n n e - M a r i e F a u r e , owned two pa rce l s of a g r i c u l t u r a l l and — 513 h a 
a t S a i n t e - B a r b e - d u - T l e l a t (which was m a t r i m o n i a l p r o p e r t y ) a n d 495 h a 
a t P a r m e n t i e r - a n d two bu i ld ings in O r a n (which w e r e a lso m a t r i m o n i a l 
p r o p e r t y ) . T h e s e p r o p e r t i e s w e r e v a l u e d by the a u t h o r i t i e s , u s ing the scale 
la id d o w n by t h e law of 5 Apr i l 1970, a t F R F 4,564,795 (at t he 1962 v a l u e ) . 
P u r s u a n t to t h e law of 16 J u l y 1987 t h e s e p r o p e r t i e s w e r e r e v a l u e d a t 
5 ,100,394 "f rancs a t t h e 1962 v a l u e " , wh ich t h e a p p l i c a n t s sa id c a m e to 
38 ,232,533 "f rancs a t t he 1998 v a l u e " . As t he p r o p e r t y was j o in t l y o w n e d 
by the b r o t h e r a n d s i s t e r as p a r t of t he family e s t a t e , each was e n t i t l e d to 
F R F 19,116,276. 

T h e a n n u a l c o m p e n s a t o r y p a y m e n t s r ece ived by G e o r g e s R a o u x a n d his 
f a t h e r s ince 1979 a l legedly a m o u n t e d to 1,294,601 "f rancs a t t he 1998 
v a l u e " a n d by J e a n n e - M a r i e F a u r e a n d h e r f a t h e r to 1,115,407 "francs a t 
t h e 1998 v a l u e " . 

In a d d i t i o n , t he a p p l i c a n t s ' m o t h e r , M r s M a r i e - L o u i s e R a o u x , o w n e d 
two pa rce l s of a g r i c u l t u r a l l and - 513 h a a t S a i n t e - B a r b e - d u - T l e l a t 
(which was m a t r i m o n i a l p r o p e r t y ) a n d 255 h a a t E l -Akra - a n d t h r e e 
bu i ld ings in O r a n , two of wh ich w e r e m a t r i m o n i a l p r o p e r t y whi le t h e 
t h i r d was owned j o in t l y as p a r t of t h e family e s t a t e . T h e s e p r o p e r t i e s 
w e r e va lued by t h e a u t h o r i t i e s , u s ing t h e scale laid down by t h e law of 
5 Apri l 1970, a t F R F 2,239,924 (at t h e 1962 v a l u e ) . P u r s u a n t to t he law of 
16Ju ly 1987 t h e p r o p e r t i e s w e r e r e v a l u e d a t 2 ,606,915 "f rancs a t t h e 1962 
v a l u e " , wh ich t h e a p p l i c a n t s said c a m e to 19,541,434 " f rancs a t t h e 1998 
v a l u e " . As t he p r o p e r t y was j o in t l y owned by t h e b r o t h e r a n d s i s te r as p a r t 
of t h e family e s t a t e , each was e n t i t l e d to F R F 9,770,717. 

T h e a n n u a l c o m p e n s a t o r y p a y m e n t s r ece ived by G e o r g e s R a o u x a n d his 
m o t h e r since 1979 a l legedly a m o u n t e d to 762,204 "f rancs a t t h e 1998 
v a l u e " a n d by J e a n n e - M a r i e F a u r e a n d h e r m o t h e r to 618,393 "francs a t 
t h e 1998 v a l u e " . 

(c) Applicat ion no. 49727/99 

M r s G a b r i e l l e R a o u x jo in t ly owned , as p a r t of t he family e s t a t e , a h o u s e 
s i t u a t e d a t A in -e l -Turck , a flat a n d a plot of bu i ld ing l a n d in O r a n , a n d two 
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pa rce l s of a g r i c u l t u r a l l and - 189 h a a t Naze reg -F l i no i s a n d 200 h a a t 
T i r c i n e . T h e s e p r o p e r t i e s w e r e v a l u e d by the a u t h o r i t i e s , u s ing t h e scale 
laid down by t h e law of 5 Apr i l 1970, a t F R F 286,747 (a t t h e 1962 v a l u e ) . 
P u r s u a n t to t h e law of 16 J u l y 1987 t h e y w e r e r e v a l u e d a t 328,522 "f rancs 
a t t h e 1962 v a l u e " , wh ich t h e a p p l i c a n t said c a m e to 2,462,600 "f rancs a t 
t h e 1998 v a l u e " . T h e a n n u a l c o m p e n s a t o r y p a y m e n t s she h a d a l legedly 
rece ived s ince 1979 a m o u n t e d to 1,401,732 "f rancs a t t h e 1998 v a l u e " . 

(d) Applicat ion no. 49730/99 

M r Miche l F a u r e ' s f a t h e r o w n e d 216.97 h a of l and at Ai 'n-Tedeles , a n d 
two b u i l d i n g plots a n d a h o u s e in M o s t a g a n e m . T h e s e p r o p e r t i e s w e r e 
v a l u e d by t h e a u t h o r i t i e s , u s ing the scale laid down by t h e law of 5 Apr i l 
1970, a t F R F 1,417,741 (at t h e 1962 v a l u e ) . P u r s u a n t to t h e law of 16 J u l y 
1987 they w e r e r e v a l u e d a t 1,637,359 " f rancs a t t he 1962 v a l u e " , wh ich the 
a p p l i c a n t said c a m e to 12,273,643 "f rancs a t t h e 1998 v a l u e " . T h e a n n u a l 
c o m p e n s a t o r y p a y m e n t s a l l eged ly rece ived by the a p p l i c a n t ' s f a t h e r s ince 
1979 a m o u n t e d t o 3,322,847 "f rancs a t t he 1998 v a l u e " . 

2. The proceedings issued by the applicants 

A c t i n g on t h e i r own b e h a l f or , as app l i cab l e , as t h e he i r s a n d ass igns of 
t he i r a s c e n d a n t s , t h e a p p l i c a n t s sen t a d e m a n d to t h e S e c r e t a r y of S t a t e 
for Social Affairs in D e c e m b e r 1992 for t h e p a y m e n t of t h e b a l a n c e of t he 
va lue of t h e na t i ona l i s ed p r o p e r t i e s , t o g e t h e r wi th i n t e r e s t . 

T h e y s u b m i t t e d t h a t by v i r t u e of t h e "Evian A c c o r d s " a n d u n i l a t e r a l 
u n d e r t a k i n g s given in w r i t i n g by t h e F r e n c h g o v e r n m e n t , t h e F r e n c h 
S t a t e h a d an ob l iga t ion to pay "just a n d fa i r" c o m p e n s a t i o n to p e r s o n s 
w h o h a d b e e n d i spossessed of t he i r p r o p e r t y . T h e y a d d e d , inter alia, t h a t 
t h e r e h a d b e e n a v io la t ion of Ar t i c l e 1 of P ro toco l No . 1 a n d of Ar t ic le 14 of 
t h e C o n v e n t i o n , as they h a d rece ived only p a r t i a l c o m p e n s a t i o n . 

In J u n e 1993 t h e y app l i ed to t he Pa r i s A d m i n i s t r a t i v e C o u r t for a n 
o r d e r s e t t i n g as ide t he S e c r e t a r y of S t a t e ' s dec is ion , wh ich was d e e m e d 
to have b e e n a refusal as h e h a d not r ep l i ed w i th in four m o n t h s . T h e 
A d m i n i s t r a t i v e C o u r t r e j ec t ed t h e i r app l i c a t i o n s on 8 J u n e 1994. 

T h e a p p l i c a n t s a p p e a l e d to t h e Pa r i s A d m i n i s t r a t i v e C o u r t of A p p e a l , 
wh ich d i smis sed t h e i r a p p e a l s on 27 J u n e 1996 on t h e following g r o u n d s : 

"... Neither the government's declarations of 19 March 1962 regarding Algeria, known 
as the 'Evian Accords', nor the leaflet 'the Evian Accords and the pieds-noirs [Algerian-
born Frenchmen]', which was published and distributed in 1962 by the High 
Commission of the Republic in Algeria, nor the declarations made at the time by 
members of the French government, which were confined to comments on the 
aforementioned accords, contained, contrary to what has been submitted in the appeal, 
clauses or promises affording French nationals living in Algeria a guarantee that the 
French State would compensate them for any loss resulting from their being 
wrongfully divested of their property by the Algerian State. It follows that the Court 
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must reject the argument that the State has engaged its responsibility and failed to 
comply with its undertakings because compensation has been paid for only part of the 
loss of the property in issue. 

The loss sustained which directly originated from the action of a foreign State, 
cannot give rise to liability on the part of the French Stale on the basis of the rule that 
public burdens shall be borne equally [principe de Végalilé devanl les charges publiques]. 

In accordance with the final paragraph of section 4 of the Law of 26 December 1961 on 
the Admission and Resettlement of French Overseas Nationals, the law of 15July 1970 
referred to above instituted a national levy to raise compensation for French nationals 
who had been dispossessed of their property, notably in Algeria. The amount of 
compensation paid to such persons pursuant to that statute has been increased by the 
laws of 2 January 1978 and 16 July 1987 referred to above, the amount being limited, 
however, by the latter statute to 1,000,000 or 2,000,000 francs depending on the 
circumstances. [Although it has been submitted] that the payment of compensation for 
only part of the loss contravenes both the principles of national solidarity and payment 
of compensation of loss in full and the right to the protection of property guaranteed by 
the Constitution, the Preamble to the Constitution of 27 October 1946 and the 
Declaration of the Rights of Man and of the Citizen of 26 August 1789 to which it 
refers, it is not for the administrative courts to determine the constitutionality of those 
statutory provisions. By instituting a national levy to provide compensation in the form 
of an advance on the sums owed to French nationals by the Algerian State for the 
dispossession of their property, by making the share of the compensation fund 
apportioned to each dispossessed person proportional to the value of the property 
which he or she had lost and by imposing a general limit on the amount of that share 
in the light of the resources which the nation could reasonably devote to it, the 
aforementioned statutes do not contain any provision that is incompatible with 
France's international obligations under, on the one hand, Article 1 of Protocol No. 1 to 
the Convention ... relating to unlawful interference with private property by any of the 
States that have signed the Convention or, on the other hand, Article 14 of the 
Convention or Article 26 of the International Covenant on Civil and Political Rights, 
which prohibit any discrimination between individuals. ..." 

T h e a p p l i c a n t s a p p e a l e d to t h e Conseil d'Etat, a l l eg ing , inter alia, a 

v io la t ion of Ar t ic le 1 of Pro tocol N o . 1 a n d Ar t i c l e 14 of t h e C o n v e n t i o n . 

T h e y also m a i n t a i n e d t h a t , in v io la t ion of Ar t i c l e 6 of t h e C o n v e n t i o n a n d 

of t h e i r r igh t to a fair h e a r i n g , t h e A d m i n i s t r a t i v e C o u r t of A p p e a l h a d no t 

a c t e d as a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l , as it h a d " r e g a r d e d i tself 

as b e i n g b o u n d in p rac t i ce by t h e i n t e r p r e t a t i o n of t h e M i n i s t e r for 

F o r e i g n Affairs" , as r e p r o d u c e d in t he M o r a l y j u d g m e n t de l ive red by t h e 

Conseil dEtat on 31 J a n u a r y 1969. 

O n 25 N o v e m b e r 1998 t h e Conseil dEtat d i smissed the a p p e a l s on po in t s 

of law for t he following r e a s o n s : 

"The ground of appeal based on the interpretation of the declarations made by the government on 
19 March 1962 regarding Algeria, known as the 'Evian Accords': 

An examination of the impugned judgment, which contains sufficient reasons, shows 
that for the purposes of interpreting those provisions of the aforementioned accords 
which were relied on, the Administrative Court of Appeal did not regard itself as being 
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bound by the interpretation the Minister for Foreign Affairs may have given and, 
therefore, did not infringe either the provisions of Article 6 of the ... Convention ... or, 
in any event, the first sub-paragraph of Article 14 of the International Covenant on Civil 
and Political Rights. Further, in finding that the said declarations did not contain any 
clause or promise guaranteeing French nationals living in Algeria compensation from 
the French Stale for any loss sustained in the event of their being wrongfully divested of 
their property by the Algerian State, the Administrative Court of Appeal has not erred 
in law. It was entitled in law to deduce from that finding that the State's responsibility 
could not be engaged on the ground that it had failed to comply with the terms of the 
said declarations. 

The ground of appeal based on the State's promises: 

The Administrative Court of Appeal did not misconstrue the scope of the leaflet 
entitled 'the Evian Accords and the pieds-noirs', which was published and distributed in 
1962 by the High Commission of the Republic in Algeria, by holding that it contained no 
undertaking or promise by the French State to pay compensation in full for losses 
sustained by French owners dispossessed of their property in Algeria should the 
Algerian State fail to pay compensation. 

The ground of appeal based on the fact that the compensation awarded ... contravened various 
principles and French international obligations: 

Firstly, the loss sustained which directly originated from the action of a foreign 
State, cannot, as the Administrative Court of Appeal rightly held, result in the 
responsibility of the French State being engaged on the basis of the rule that public 
burdens shall be borne equally. 

Secondly, the administrative courts have no jurisdiction to decide whether the system 
of lump-sum partial compensation set up by the laws ... of 15 July 1970, 2January 1978 
and 16 July 1987 infringe quasi-constitutional rules and principles and the 
Administrative Court of Appeal rightly declined to examine that issue. 

Thirdly, the Administrative Court of Appeal did not err in law in holding that the 
decision of the French State (which, as has been explained above, was under no 
obligation to take the place of the defaulting Algerian State in compensating the 
dispossessed French owners in full) to award partial compensation when the direct 
cause of the damage was the act of a foreign State could not have infringed Article I of 
Protocol No. 1 to the ... Convention Article 14 of the Convention, or, in any event, 
Article 26 of the International Covenant on Civil and Political Rights. ..." 

B. R e l e v a n t d o m e s t i c l aw a n d p r a c t i c e 

/. Law no. 61-1439 of 26 December 1961 on the Admission and Resettlement 
of French Overseas Nationals 

Sect ion 1 

"French nationals who have been or have considered themselves compelled by 
political events to leave a territory in which they were settled and which was previously 
under French sovereignty or administration, or was a French protectorate, are eligible 
for assistance from the State ... 
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Such assistance shall take the form of a series of measures designed to integrate the 
repatriated French nationals into the nation's economic and social structures. 

These measures shall consist, in particular, of return allowances, temporary 
subsistence allowances, reduced-rate loans and resettlement and regrading subsidies, 
measures facilitating access to work and schools, and welfare payments and 
exceptional relief for repatriated persons ..." 

Sect ion 4, sub-paragraph 3 

"The amount of compensation for conclusively proved wrongful divestment and loss of 
property belonging to the persons referred to in the first sub-paragraph of section 1 and 
the procedure for its assessment and payment shall be laid down, in the light of the 
circumstances, in separate legislation ..." 

2. The Evian Accords 

O n 19 M a r c h 1962 the F r e n c h a n d A l g e r i a n g o v e r n m e n t s s igned 

va r ious d e c l a r a t i o n s of p r inc ip le ( " the Ev ian A c c o r d s " ) . 

T h e " D e c l a r a t i o n of P r inc ip l e s g o v e r n i n g E c o n o m i c a n d F i n a n c i a l 

C o o p e r a t i o n " s t a t e d , inter alia: 

Article 12 

"Algeria shall secure without discrimination free and peaceful enjoyment of 
pecuniary rights acquired in its territory prior to self-determination. No one shall be 
deprived of these rights without fair compensation determined beforehand." 

Article 13 

"As part of the agrarian reform, France shall provide Algeria with special aid for the 
repurchase of all or part of the property rights of French nationals. 

On the basis of a repurchase scheme to be devised by the competent Algerian 
authorities, the form the aid will take shall be determined by agreement between the 
two countries that will reconcile the implementation of Algeria's economic and social 
policy with the need to stagger France's financial assistance over a reasonable period." 

In a r e f e r e n d u m of 8 Apr i l 1962 t h e F r e n c h peop le a p p r o v e d a bill 

p rov id ing t h a t " t h e P r e s i d e n t of t h e R e p u b l i c m a y e n t e r in to all such 

a g r e e m e n t s as shal l be d r a w n u p in a c c o r d a n c e wi th t he g o v e r n m e n t ' s 

d e c l a r a t i o n s of 19 M a r c h 1962" a n d " m a y dec ide on ... any s t a t u t o r y or 

r e g u l a t o r y m e a s u r e s r e l a t i n g to t he a p p l i c a t i o n of t he g o v e r n m e n t ' s 

d e c l a r a t i o n s of 19 M a r c h 1962". 

In a j u d g m e n t of 31 J a n u a r y 1969 in t h e M o r a l y ca se , t h e Conseil dEtat, 
i n t e r p r e t i n g t h e d e c l a r a t i o n s in t h e s a m e way as the M i n i s t e r for F o r e i g n 

Affairs h a d d o n e , he ld t h a t t h e y did not c o n t a i n "any provis ion i n t e n d e d to 

s ecu re F r e n c h r e s i d e n t s in A l g e r i a w h o a l l eged t h a t t h e i r r i gh t s [had] 

b e e n in f r inged a r igh t to c o m p e n s a t i o n from the F r e n c h S t a t e for t h e 

d a m a g e s u s t a i n e d " . 
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3. The leaflets of the High Commission of the Republic in Algeria 

A leaflet e n t i t l e d " T h e Evian Accords a n d the pieds-noirs", p u b l i s h e d in 
1962 by the H i g h C o m m i s s i o n of the R e p u b l i c in A lge r i a , s t a t e d , inter alia, 
as follows: 

"... [Alter Algeria becomes independent] your landed properly will be protected. For 
those of you who are farmers, your land may only be expropriated under a repurchase 
scheme and in exchange for fair compensation with financing guaranteed by aid from 
France. ... 

All these commitments will be honoured. You are assured of that by the cooperation 
that has been established between France and Algeria through the Evian Declarations. 

A n o t h e r leaflet , l ikewise pub l i shed in 1962 by t h e H i g h C o m m i s s i o n 
a n d e n t i t l e d " t h e Evian D e c l a r a t i o n s a n d R i g h t s a n d G u a r a n t e e s for 
E u r o p e a n s " , i nd i ca t ed t h a t , as t h e d e c l a r a t i o n s h a d b e e n a p p r o v e d by the 
A l g e r i a n peop le , t h e y w e r e " b i n d i n g on t h e A l g e r i a n S t a t e " . 

4. The laws determining contributions to the scheme for repatriation from 
Algeria 

P u r s u a n t to t h e th i rd s u b - p a r a g r a p h of sec t ion 4 of t he law of 
26 D e c e m b e r 1961, Law no . 70-632 of 1 5 J u l y 1970 e s t ab l i shed a n a t i o n a l 
levy to p rov ide c o m p e n s a t i o n for F r e n c h n a t i o n a l s w h o h a d b e e n 
d i spossessed of p r o p e r t y s i t u a t e d in a t e r r i t o r y t h a t h a d previous ly b e e n 
u n d e r F r e n c h sove re ign ty or a d m i n i s t r a t i o n or h a d b e e n a F r e n c h 
p r o t e c t o r a t e . Sec t ion 1 of t h e Law prov ided : "Th i s levy shal l c o n s t i t u t e a n 
a d v a n c e p a y m e n t on t he s u m s owed by the fore ign S t a t e s or by p e r s o n s 
w h o have bene f i t ed from the d i spossess ion" . 

Laws nos. 78-1 of 2 J a n u a r y 1978 a n d 87-549 of 16 J u l y 1987 prov ided for 
t h e p a y m e n t of a d d i t i o n a l c o m p e n s a t i o n . T h e Law of 1978 also s t i p u l a t e d : 
" T h e a m o u n t of c o m p e n s a t i o n shall be r e s t r i c t e d to 1,000,000 francs p e r 
househo ld ... [and] 500,000 f rancs p e r p e r s o n d i spossessed" . T h e L a w of 
1987 p rov ided for t h e g r a n t of a d d i t i o n a l c o m p e n s a t i o n c a l c u l a t e d on t h e 
basis of a r e v a l u a t i o n coefficient a n d l imi t ed to F R F 1,000,000 or 
F R F 2,000,000, d e p e n d i n g on t h e c i r c u m s t a n c e s . 

COMPLAINTS 

1. Relying on Art ic le 1 of Protocol No . 1, t he app l i can t s compla ined t h a t 
t he F r e n c h g o v e r n m e n t had not r e spec t ed t he " t h e Evian Acco rds" or 
compl ied wi th t he u n d e r t a k i n g s given in t he leaflets pub l i shed by the H i g h 
C o m m i s s i o n a n d h a d not pa id t h e m c o m p e n s a t i o n in full for t h e p r o p e r t y of 
which they had been d ives ted by the A lge r i an S t a t e . T h e y a d d e d t h a t t he 
accords - which t h e y said had been app roved by r e f e r e n d u m on 8 Apri l 



51H TEYTAUD A \ D OTHERS v. FRANCE DECISION 

1962 - h a d es tab l i shed a r ight to fair c o m p e n s a t i o n tha t could be descr ibed 
as a possession wi th in the m e a n i n g of Art ic le 1 of Protocol No. 1. 

2. T h e a p p l i c a n t s c o m p l a i n e d t h a t t h e y h a d b e e n d i s c r i m i n a t e d 
a g a i n s t w h e n c o m p a r e d to r e p a t r i a t e d p e r s o n s whose p r o p e r t i e s h a d 
b e e n va lued a t less t h a n F R F 1,000,000, w h o h a d rece ived c o m p e n s a t i o n 
in full. T h e y a l l eged a v io la t ion of Ar t ic le 14 of the C o n v e n t i o n t a k e n in 
con junc t ion wi th Ar t i c l e 1 of P ro toco l No . 1. 

3 . U n d e r Ar t i c l e 6 § 1 of t h e C o n v e n t i o n t h e a p p l i c a n t s sa id : " T h e fact 
t h a t , in a c c o r d a n c e wi th a p rac t i ce t h a t is no longer followed, t he c o u r t 
t h a t h e a r d t h e case a u t o m a t i c a l l y app l i ed t h e provis ion as it had b e e n 
i n t e r p r e t e d by the m i n i s t e r , d e p r i v e d t h e a p p l i c a n t s of t he r igh t to a fair 
h e a r i n g by an i n d e p e n d e n t cou r t w i th full j u r i s d i c t i o n " . 

THE LAW 
1. T h e a p p l i c a n t s c o m p l a i n e d of a v io la t ion of t he i r r i gh t to peacefu l 

e n j o y m e n t of t h e i r possess ions a n d r e fe r r ed to Ar t ic le 1 of Pro tocol No . 1, 
wh ich p rov ides : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a Slate to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

T h e y m a i n t a i n e d t h a t t h e F r e n c h S t a t e ' s ob l iga t ion to g u a r a n t e e 
p a y m e n t of c o m p e n s a t i o n a ro se from t h e specia l n a t u r e of t he Evian 
Acco rds , wh ich r e s u l t e d f rom t h e fact t h a t t h e y had b e e n a p p r o v e d in a 
g e n e r a l r e f e r e n d u m . T h e y a d d e d t h a t t h e leaf le ts p u b l i s h e d by t h e H i g h 
C o m m i s s i o n of t h e R e p u b l i c in A lge r i a a l so c o n t a i n e d a firm u n d e r t a k i n g 
by the F r e n c h g o v e r n m e n t to g u a r a n t e e t he financing of t he c o m p e n s a t i o n 
t o be pa id to r e p a t r i a t e d p e r s o n s . 

T h e C o u r t r e i t e r a t e s t h a t t h a t Art ic le in essence g u a r a n t e e s the r ight of 
p r o p e r t y and compr i se s t h r e e dis t inct ru les . T h e first ru le , which is of a 
g e n e r a l n a t u r e , enounces t he pr inc ip le of peaceful en joyment of p rope r ty ; it 
is set ou t in t h e first s en t ence of t h e first p a r a g r a p h . T h e second rule covers 
dep r iva t ion of possess ions a n d subjects it to c e r t a i n condi t ions ; it a p p e a r s in 
t h e second s e n t e n c e of the s a m e p a r a g r a p h . T h e th i rd rule recognises t h a t 
t he S t a t e s a re en t i t l ed , a m o n g s t o t h e r th ings , to control t he use of p r o p e r t y 
in acco rdance wi th t he g e n e r a l i n t e res t ; it is con t a ined in t h e second 
p a r a g r a p h (see, a m o n g o t h e r a u t h o r i t i e s , Marckx v. Belgium, j u d g m e n t of 
13 J u n e 1979, Ser ies A no. 3 1 , p . 28, § 64, and Sporrong andLonnroth v. Sweden, 

j u d g m e n t of 23 S e p t e m b e r 1982, Ser ies A no. 52, p . 24, § 61) . 
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First ly, as r e g a r d s the a p p l i c a n t s ' c o m p l a i n t c o n c e r n i n g the d e p r i v a t i o n 
of t he p r o p e r t i e s t h e m s e l v e s , t h e C o u r t no t e s t h a t t h e y w e r e d i spossessed 
by the A l g e r i a n S t a t e , wh ich is not a p a r t y t o t h e C o n v e n t i o n . 

C o n s e q u e n t l y , the a p p l i c a n t s ' c o m p l a i n t in t h a t c o n n e c t i o n is 
i n c o m p a t i b l e ratione perscmae w i t h t he provis ions of t he C o n v e n t i o n a n d is 
d i smis sed p u r s u a n t to Ar t ic le 35 §§ 3 a n d 4 of t h e C o n v e n t i o n . 

Secondly , t h e C o u r t m u s t e x a m i n e w h e t h e r t h e Ev ian Accords s igned 
by t h e F r e n c h g o v e r n m e n t in 1962 a n d t h e leaf le ts p u b l i s h e d by t h e H i g h 
C o m m i s s i o n con fe r r ed on the a p p l i c a n t s t i t le to a s u b s t a n t i v e i n t e r e s t 
p r o t e c t e d by Ar t i c l e 1 of P ro toco l No . 1. T h e C o u r t po in t s out t h a t only 
"a d e b t sufficiently e s t a b l i s h e d to be e n f o r c e a b l e " m a y c o n s t i t u t e a 
"posses s ion" w i th in the m e a n i n g of t h e a f o r e m e n t i o n e d Ar t ic le (see Stran 
Greek Refineries and Stratis Andreadis v. Greece, j u d g m e n t of 9 D e c e m b e r 1994, 
Ser ies A no. 301-B, p . 84, § 59) . 

T h e C o u r t observes t h a t t he Evian Accords s t i pu la t ed t h a t no one would 
be depr ived of the i r p e c u n i a r y r igh t s w i thou t "fair c o m p e n s a t i o n 
d e t e r m i n e d b e f o r e h a n d " a n d t h a t " [a ] s p a r t of t he a g r a r i a n r e fo rm, 
F r a n c e shall provide Alger ia wi th special a id for t he r e p u r c h a s e of all or 
p a r t of the p r o p e r t y r igh t s of F r e n c h n a t i o n a l s " . N o c o n c r e t e m e a s u r e was 
t a k e n to i m p l e m e n t the accords . Alger ia has not paid any c o m p e n s a t i o n to 
t he F r e n c h na t iona l s affected by the na t iona l i s a t ions a n d F r a n c e has not 
given any aid for t he acquis i t ion of p rope r ty r igh t s held by F r e n c h na t iona l s . 

T h e C o u r t n o t e s t h a t t he p u r p o s e of t he law vo ted by r e f e r e n d u m on 
8 Apr i l 1962 was to p e r m i t t h e P r e s i d e n t of t he R e p u b l i c to l eg i s la te 
t h e r e a f t e r in a c c o r d a n c e w i t h t h e accords . It did not , however , e s t ab l i sh 
a n y r igh t to c o m p e n s a t i o n . L ike t he Conseil d'Etat, t he C o u r t cons ide r s 
t h a t t h e accords c o n c e r n e d did not confer on F r e n c h n a t i o n a l s l iving in 
Alge r i a a r i g h t to c o m p e n s a t i o n from t h e F r e n c h S t a t e for d a m a g e 
s u s t a i n e d as a resu l t of t h e n a t i o n a l i s a t i o n of t he i r p r o p e r t y . 

T h e C o u r t cons ide r s t h a t t he leaf le ts pub l i shed by t h e H i g h 
C o m m i s s i o n w e r e m e r e d e c l a r a t i o n s of i n t e n t a n d d id no t g u a r a n t e e 
r e p a t r i a t e d p e r s o n s a r igh t to c o m p e n s a t i o n e i t h e r . 

Accordingly, t he C o u r t finds t h a t t he r igh t a l leged by the app l i can t s to 
c o m p e n s a t i o n from the F r e n c h a u t h o r i t i e s - which was not s u b s t a n t i a t e d by 
the a f o r e m e n t i o n e d accords or leaflets - does not c o n s t i t u t e a "possess ion" 
wi th in the m e a n i n g of Ar t ic le 1 of Protocol No. 1, as c o n s t r u e d by the 
Conven t i on ins t i tu t ions . T h e i m p u g n e d decis ions could no t the re fo re have 
r e su l t ed in t he app l i can t s be ing depr ived of possessions which they owned . 

It follows t h a t th i s a spec t of t h e c o m p l a i n t is man i f e s t l y i l l - founded a n d 
m u s t be d i smissed p u r s u a n t to Ar t ic le 35 §§ 3 a n d 4 of t h e C o n v e n t i o n . 

2. T h e a p p l i c a n t s a l l eged t h a t t h e y h a d b e e n d i s c r i m i n a t e d a g a i n s t by 
t he provis ions of t h e laws of 1978 and 1987 t h a t p rov ided for c o m p e n s a t i o n 
to be c a p p e d . T h e y re l ied on Ar t ic le 14 of t h e C o n v e n t i o n t a k e n in 
con junc t ion w i t h t h e a f o r e m e n t i o n e d Ar t i c l e 1 of P ro toco l No . 1. 
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Art ic le 14 of t h e C o n v e n t i o n r e a d s as follows: 

"The rnjovment tit the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

T h e C o u r t r e i t e r a t e s t h a t C o n t r a c t i n g S t a t e s enjoy a c e r t a i n m a r g i n of 
a p p r e c i a t i o n in a s s e s s i n g w h e t h e r a n d to w h a t e x t e n t d i f fe rences in 
o t h e r w i s e s imi l a r s i t u a t i o n s jus t i fy a d i f ferent t r e a t m e n t in law, p rov ided 
t h a t t h e r e is a n object ive or r e a s o n a b l e jus t i f ica t ion for t h e di f ference in 
t r e a t m e n t . 

A d o p t i n g t h e r e a s o n i n g of t he A d m i n i s t r a t i v e C o u r t of A p p e a l , t h e 
C o u r t finds t h a t t h e c a p p i n g provis ions w e r e object ively o r r e a s o n a b l y 
ju s t i f i ed by t h e n e e d to r e s t r i c t pub l ic e x p e n d i t u r e , especia l ly b e a r i n g in 
m i n d t h a t c o m p e n s a t i o n was b e i n g pa id as a resu l t of d i v e s t m e n t by t h e 
ac t ion of a foreign S t a t e . 

It follows t h a t th i s p a r t of t he app l i ca t i on is man i f e s t ly i l l - founded a n d 
m u s t be r e j ec t ed p u r s u a n t to t h e provis ions of Ar t i c l e 35 §§ 3 a n d 4 of t h e 
C o n v e n t i o n . 

3 . T h e a p p l i c a n t s c o m p l a i n e d t h a t t h e a d m i n i s t r a t i v e c o u r t s h a d 
a u t o m a t i c a l l y app l i ed t he M i n i s t e r for F o r e i g n Affai rs ' i n t e r p r e t a t i o n of 
t h e ru l e , as r e p r o d u c e d in t h e M o r a l y j u d g m e n t , which m e a n t t h a t t h e y 
h a d no t h a d a fair h e a r i n g by a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l 
w i th in t h e m e a n i n g of Ar t i c l e 6 § 1 of t h e C o n v e n t i o n . 

T h e r e l e v a n t provis ions of Ar t ic le 6 § 1 a r e as follows: 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by an independent and impartial tribunal established by law." 

T h e C o u r t has no t found any r e f e r ence to t h e M i n i s t e r ' s i n t e r p r e t a t i o n 
in t he j u d g m e n t s of e i t h e r t h e P a r i s A d m i n i s t r a t i v e C o u r t of A p p e a l or t he 
Conseil d'Etat. T h e fact t h a t t hose c o u r t s c a m e to t h e s a m e conclus ion as 
t h a t d r a w n by t h e M i n i s t e r a n d s u b s e q u e n t l y t h e Conseil dEtat in i ts 
M o r a l y j u d g m e n t d o e s no t m e a n t h a t t h e y c o n s i d e r e d t h e m s e l v e s b o u n d 
by the t e r m s of t h e M i n i s t e r ' s i n t e r p r e t a t i o n . I n d e e d , t he C o u r t no t e s t h a t 
t h e a p p l i c a n t s t h e m s e l v e s r e f e r r e d to a " f o r m e r " p r ac t i c e , which s u g g e s t s 
t h a t t h e a p p l i c a n t s ' c o m p l a i n t in fact c o n c e r n s a p a s t p r ac t i ce of wh ich 
t h e y c a n n o t now c l a im to be v ic t ims . 

T h i s p a r t of t h e a p p l i c a t i o n is t h e r e f o r e man i f e s t ly i l l - founded a n d 
m u s t be re jec ted p u r s u a n t to Ar t i c l e 35 § 4 of t he C o n v e n t i o n . 

For t h e s e r e a s o n s , t he C o u r t u n a n i m o u s l y , 

Decides to j o i n t h e a p p l i c a t i o n s ; 

Declares t h e m i n a d m i s s i b l e . 
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SOMMAIRE 1 

Organisation gouvernementale -locus standi d'une commune 

Article 34 

Locus standi - Organisation gouvernementale - Locus standi d'une commune - Autorité 
nationale exerçant des fondions publiques - Autorité décentralisée - Groupe de particuliers 

* * 

La requérante est une commune de la région de Murcie. Elle était impliquée dans 
un litige portant sur la propriété d'un château sis sur son territoire et dont elle 
s'estimait la propriétaire. Or la justice fit droit à un recours en revendication de 
la propriété du château formé par des particuliers contre la commune. La 
requérante se plaignait de ne pas avoir bénéficié d'un procès équitable. 

Article 34: d'après la jurisprudence constante des organes de la Convention, les 
collectivités locales sont des organismes de droit public qui exercent des fonctions 
officielles qui leur sont attribuées par la Constitution et par la loi. Il s'agit 
donc d'organisations gouvernementales, ce terme n'étant pas réservé en droit 
international uniquement aux gouvernements ou organismes centraux de l'Etat. 
Lorsqu'il y a décentralisation du pouvoir, le terme d'organisation gouvernementale 
désigne toute autorité nationale qui exerce des fonctions publiques. Par ailleurs, les 
communes ne sauraient être considérées non plus comme des personnes ou groupes 
de particuliers au sens de l'article 34. Le fait qu'elles puissent ester en justice pour 
défendre leurs droits patrimoniaux au même titre qu'une personne physique ou une 
organisation non gouvernementale ne permet aucunement de les assimiler à ces 
dernières au sens de l'article 34. Ainsi, la commune requérante ne pouvait-elle 
introduire de requête devant la Cour : incompatibilité rationepersonae. 

Jurisprudence c i tée par la Cour 

Commune de Rothenthurm c. Suisse, requête n" 13252/87, décision de la Commission du 
14 décembre 1988, Décisions et rapports 59 
Hatzilakis et les mairies de Thermaikos et Mikra c. Grèce (déc.), n™ 48391/99 et 48392/99, 
18 mai 2000, non publiée 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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(...) 

EN FAIT 

La r e q u é r a n t e [ A y u n t a m i e n t o de M u l a ] est u n e c o m m u n e de la r ég ion 

de M u r c i e . Elle est r e p r é s e n t é e d e v a n t la C o u r p a r M'' E. M a r t í n e z 

M i r a c l e , avocat au b a r r e a u d e M u r c i e . 

Les faits de la c a u s e , tels qu ' i l s on t é t é exposés p a r la r e q u é r a n t e , 

p e u v e n t se r é s u m e r c o m m e su i t . 

La c o m m u n e de M u l a s o u t i e n t q u e , d e p u i s des t e m p s i m m é m o r i a u x , 

elle é t a i t p r o p r i é t a i r e d u c h â t e a u s i t u é d a n s c e t t e vil le. U e s p r e u v e s 

d ' a c t e s de d i spos i t ion m u n i c i p a u x du c h â t e a u ex i s t en t d e p u i s 1855 et , 

d e p u i s 1918, la c o m m u n e d e M u l a f igure d a n s le c a d a s t r e c o m m e 

p r o p r i é t a i r e du c h â t e a u . 

D u r a n t la g u e r r e civile de 1936, les a r ch ives du r e g i s t r e de la p r o p r i é t é 

de la ville de M u l a furent d é t r u i t e s p a r u n incend ie . A p r è s la g u e r r e , en 

1942, M a r í a C o n c e p c i ó n Pida l y C icho de G u z m á n , m e m b r e de l ' in f luen te 

famil le des m a r q u i s de Pida l , fit insc r i re à son n o m d a n s le n o u v e a u 

r e g i s t r e la p r o p r i é t é d ' u n « t r è s v ieux c h â t e a u , avec ses m u r s e x t é r i e u r s , 

le t o u t d a n s u n é t a t l a m e n t a b l e de ru ine et d e s t r u c t i o n » , en fondan t c e t t e 

insc r ip t ion su r le fait qu ' e l l e avai t acqu i s c e t t e p r o p r i é t é en 1932 en t a n t 

q u ' h é r i t i è r e d e sa m è r e . 

E n 1992, les h é r i t i e r s de la m a r q u i s e de Pidal p r é s e n t è r e n t d e v a n t le 

j u g e d e p r e m i è r e i n s t a n c e n" 2 d e M u l a u n r e c o u r s e n r e v e n d i c a t i o n d e la 

p r o p r i é t é d u c h â t e a u à l ' e n c o n t r e de la c o m m u n e d e M u l a . P a r un 

j u g e m e n t d u 8 m a r s 1993, le j u g e de p r e m i è r e i n s t a n c e fit d ro i t à l ' ac t ion 

des d e m a n d e u r s et l eur a t t r i b u a la p r o p r i é t é du c h â t e a u . 

L a c o m m u n e d e M u l a in t e r j e t a appe l d e v a n t YAudiencia Provincial de 

M u r c i e qui , p a r u n a r r ê t con t r ad i c to i r e du 3 j u i n 1994, in f i rma le j u g e m e n t 

e n t r e p r i s e t , accue i l lan t f a v o r a b l e m e n t le moyen de la c o m m u n e t i ré de 

l ' usucap ion d e p u i s au mo ins 1918, r e j e t a l ' ac t ion des d e m a n d e u r s . Les 

hé r i t i e r s de la m a r q u i s e de Pidal f o r m è r e n t u n pourvoi e n cassa t ion d e v a n t 

le T r i b u n a l s u p r ê m e q u i , p a r u n a r r ê t d u 2 d é c e m b r e 1998, cassa l ' a r r ê t d e 

VAudiencia Provincial et con f i rma le j u g e m e n t de p r e m i è r e in s t ance . 

I n v o q u a n t l ' a r t i c le 24 d e la C o n s t i t u t i o n (droi t à u n p rocès é q u i t a b l e ) , 

la c o m m u n e de M u l a fo rma u n r e c o u r s Mamparo d e v a n t le T r i b u n a l 

c o n s t i t u t i o n n e l . P a r u n e déc i s ion d u 10 m a i 1999, la h a u t e j u r i d i c t i o n 

r e j e t a le r e cou r s p o u r dé fau t m a n i f e s t e de f o n d e m e n t . 

GRIEF 

I n v o q u a n t l ' a r t ic le 6 § 1 d e la C o n v e n t i o n , la r e q u é r a n t e se p la in t d e ce 

q u e sa c a u s e n ' a p a s é té e n t e n d u e é q u i t a b l e m e n t p a r le T r i b u n a l s u p r ê m e . 
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Elle se p l a in t d u c h a n g e m e n t d é j u g e r a p p o r t e u r sans a u c u n e ju s t i f i ca t ion , 

et d u fait q u e le T r i b u n a l s u p r ê m e n 'a p a s r é p o n d u à c e r t a i n s des m o y e n s 

soulevés p a r elle c o n c e r n a n t la nu l l i t é d ' é l é m e n t s de p r e u v e soumis p a r les 

d e m a n d e u r s à l ' ac t ion en r e v e n d i c a t i o n de la p r o p r i é t é d u c h â t e a u . E n 

o u t r e , elle e s t i m e q u e la h a u t e j u r i d i c t i o n a r e t e n u des é l é m e n t s d e fait 

non p rouvés . 

EN DROIT 

I n v o q u a n t l ' a r t ic le 6 § 1 de la C o n v e n t i o n , la r e q u é r a n t e se p la in t de ce 

q u e sa c a u s e n ' a pas é t é e n t e n d u e é q u i t a b l e m e n t pa r le T r i b u n a l s u p r ê m e . 

La C o u r e s t i m e qu ' i l y a l ieu d ' e x a m i n e r si la c o m m u n e r e q u é r a n t e 

jouit d u droi t de p r é s e n t e r u n e r e q u ê t e en v e r t u de l ' a r t ic le 34 de la 

C o n v e n t i o n . A u x t e r m e s d e c e t t e d i spos i t ion , la C o u r p e u t ê t r e saisie des 

r e q u ê t e s é m a n a n t de t o u t e p e r s o n n e p h y s i q u e , t o u t e o r g a n i s a t i o n n o n 

g o u v e r n e m e n t a l e ou tout g r o u p e de p a r t i c u l i e r s . 

La c o m m u n e r e q u é r a n t e s o u t i e n t q u e , si les m u n i c i p a l i t é s e x e r c e n t des 

fonct ions de c a r a c t è r e publ ic , el les sont é g a l e m e n t t i t u l a i r e s de fonct ions 

d ' o r d r e pr ivé d a n s le c a d r e d e s q u e l l e s elles ag i s sen t c o m m e de s i m p l e s 

o r g a n i s a t i o n s n o n g o u v e r n e m e n t a l e s . Lo r squ ' e l l e s ag i s sen t en t a n t 

q u ' o r g a n i s m e s publ ics , el les j o u i s s e n t d e p r é r o g a t i v e s s p é c i a l e s ; l eu r s 

a c t e s son t rég is p a r le d ro i t a d m i n i s t r a t i f e t , d e ce fait , r e l è v e n t d e la 

j u r i d i c t i o n a d m i n i s t r a t i v e . Il en va a u t r e m e n t lo r squ ' e l l e s e x e r c e n t des 

fonc t ions d ' o r d r e pr ivé ; el les se t r o u v e n t a lo r s su r u n p ied d ' éga l i t é avec 

t o u t e a u t r e p e r s o n n e j u r i d i q u e e t , p a r t a n t , sont soumise s a u x t r i b u n a u x 

o r d i n a i r e s sans bénéf ic ie r d ' a u c u n e p r é r o g a t i v e . P a r m i ces fonct ions d e 

c a r a c t è r e pr ivé figure la d é f e n s e d e l e u r s b i e n s p a t r i m o n i a u x . E n la 

m a t i è r e , la c o m m u n e ne possède a u c u n pr iv i lège et re lève de la 

j u r i d i c t i o n civile d a n s les m ê m e s cond i t ions q u e n ' i m p o r t e q u e l a u t r e 

c i toyen . La r e q u é r a n t e s o u t i e n t q u e les c o m m u n e s sont a n t é r i e u r e s à 

l 'E t a t . Elle sou l igne q u e le c h â t e a u en q u e s t i o n a p p a r t e n a i t d e p u i s d e s 

t e m p s i m m é m o r i a u x à la c o m m u n e d e M u l a . E n c o n s é q u e n c e , e l le 

e s t i m e qu ' e l l e dev ra i t ê t r e cons idé r ée c o m m e u n g r o u p e de p a r t i c u l i e r s 

ou c o m m e u n e o r g a n i s a t i o n non g o u v e r n e m e n t a l e au sens de l ' a r t ic le 34 

de la C o n v e n t i o n . 

L a C o u r r a p p e l l e q u e , selon la j u r i s p r u d e n c e c o n s t a n t e des o r g a n e s de 

la C o n v e n t i o n , les col lec t iv i tés locales son t d e s o r g a n i s m e s d e d ro i t pub l i c 

qu i e x e r c e n t des fonct ions officielles qu i l e u r sont a t t r i b u é e s p a r la 

C o n s t i t u t i o n et p a r la loi. D e t o u t e év idence il s 'agit d o n c d ' o r g a n i s a t i o n s 

g o u v e r n e m e n t a l e s (Commune de Rothentliurm c. Suisse, r e q u ê t e n" 13252/87, 

déc is ion de la C o m m i s s i o n d u 14 d é c e m b r e 1988, Déc is ions et r a p p o r t s 59, 

p . 251) . L a C o u r r a p p e l l e à ce t é g a r d q u e l ' exp re s s ion « o r g a n i s a t i o n 

g o u v e r n e m e n t a l e » ne s a u r a i t d é s i g n e r en d ro i t i n t e r n a t i o n a l 
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e x c l u s i v e m e n t le g o u v e r n e m e n t ou les o r g a n i s m e s c e n t r a u x de l 'E t a t . Là 

où il y a d é c e n t r a l i s a t i o n d u pouvoi r , e l le d é s i g n e t o u t e a u t o r i t é n a t i o n a l e 

qu i exe r ce des fonct ions p u b l i q u e s . La c o m m u n e r e q u é r a n t e n e s a u r a i t 

non plus ê t r e c o n s i d é r é e c o m m e u n e p e r s o n n e ou un g r o u p e d e 

p a r t i c u l i e r s au sens de l 'a r t ic le 34 de la C o n v e n t i o n . U n e t e l l e 

i n t e r p r é t a t i o n ne se ra i t pas c o m p a t i b l e avec la d i s t i nc t i on qu i est fai te 

d a n s ce t t e d i spos i t ion e n t r e , d ' u n e p a r t , les o r g a n i s a t i o n s non 

g o u v e r n e m e n t a l e s et , d ' a u t r e p a r t , les p e r s o n n e s ou g r o u p e s d e 

p a r t i c u l i e r s . Le fait q u e les c o m m u n e s p e u v e n t ag i r en j u s t i c e p o u r 

d é f e n d r e l eu r s d ro i t s p a t r i m o n i a u x a u m ê m e t i t r e q u ' u n e p e r s o n n e 

phys ique ou u n e o r g a n i s a t i o n non g o u v e r n e m e n t a l e ne s a u r a i t les 

a s s imi l e r à ces d e r n i è r e s a u x fins de l ' a r t ic le 34 de la C o n v e n t i o n . 

Il s ' ensu i t q u e la c o m m u n e d e M u l a ne p e u t pas i n t r o d u i r e u n e r e q u ê t e 

fondée sur l ' a r t ic le 34 de la C o n v e n t i o n . La r e q u ê t e est p a r c o n s é q u e n t 

i n c o m p a t i b l e ratione personae avec les d i spos i t ions d e la C o n v e n t i o n et doi t 

ê t r e r e j e t é e en app l i ca t i on de l ' a r t ic le 35 § 4 de celle-ci (Hatzitakis et les 

mairies de Thermaikos et Mikra c. Grèce ( d é c ) , n"s 4 8 3 9 1 / 9 9 et 48392 /99 , 

18 m a i 2000, non p u b l i é e ) . 

P a r ces mot i f s , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r r ecevab le . 
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SUMMARY1 

Governmental organisation - standing of a local authority 

Article 34 

Standing - Governmental organisation - Standing of a local authority - National authority 
exercising public functions - Decentralised authority - Group of individuals 

* 
* * 

The applicant is the borough council of a town in the region of Murcia. It was 
involved in litigation over the ownership of a castle situated within its district, 
which it claimed was its property. However, the courts found in favour of private 
individuals who had brought an action against the council claiming title to the 
castle. The applicant authority complained that it had been denied a fair hearing. 

Held 
Article 34: Under the settled case-law of the Convention institutions, local-
government organisations were public-law bodies which performed official duties 
assigned to them by the Constitution and by substantive law. They were therefore 
governmental organisations, a term which in international law was not reserved 
only for the government or the central organs of the State. Where powers were 
distributed along decentralised lines, the expression "governmental organisation" 
referred to any national authority which exercised public functions. Borough 
councils could not be regarded as persons or groups of individuals within the 
meaning of Article 34 of the Convention either. The fact that they had capacity to 
defend their property rights in the courts in the same way as private individuals 
or non-governmental organisations did not mean that they could be assimilated 
to private individuals or non-governmental organisations for the purposes of 
Article 34. The applicant authority was thus not entitled to lodge an application 
with the Court : incompatible rationepersonne. 

Case-law ci ted by the Court 

Rothenthurm Commune v. Switzerland, application no. 13252/87, Commission decision 
of 14 December 1988, Decisions and Reports 59 
Hatzitakis, and Thermaikos and Mikra Borough Councils v. Greece (dec.), nos. 48391/99 
and 48392/99, 18 May 2000, unreported 

1. This summary by the Registry does not bind the Court. 
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THE FACTS 

T h e app l i can t [ A y u n t a m i e n t o de M u l a ] is t h e b o r o u g h counci l of a town 
in t h e reg ion of M u r c i a . It was r e p r e s e n t e d before t he cour t by 
M r E. M a r t i n e z Mi rac l e , a lawyer p r a c t i s i n g in M u r c i a . 

T h e facts of t h e case , as s u b m i t t e d by t h e a p p l i c a n t a u t h o r i t y , m a y be 
s u m m a r i s e d as follows. 

M u l a B o r o u g h Counc i l said t h a t it h a d b e e n t h e o w n e r of t he cas t l e 
s i t u a t e d in t he t own from t i m e i m m e m o r i a l . T h e r e w a s ev idence in t h e 
form of i n s t r u m e n t s d i spos ing of m u n i c i p a l r i gh t s or i n t e r e s t s in t h e 
cas t l e d a t i n g back to 1855 a n d s ince 1918 M u l a B o r o u g h Counc i l had 
b e e n r e g i s t e r e d in t h e c a d a s t r a l r eg i s t e r as t h e o w n e r of t h e ca s t l e . 

D u r i n g t h e Span i sh Civil W a r in 1936, t h e a rch ives of t h e M u l a L a n d 
Reg i s t ry w e r e de s t royed in a Fire. Af te r t h e Civil W a r , in 1942, M a r i a 
C o n c e p c i ó n Pidal y C icho dc G u z m a n , a m e m b e r of t he in f luen t ia l family 
of t h e M a r q u i s of P ida l , h a d h e r n a m e e n t e r e d in t he n e w r e g i s t e r as t he 
o w n e r of "a very old cas t le a n d its e x t e r n a l wal ls , all in a n a p p a l l i n g s t a t e 
of r u i n a n d d e s t r u c t i o n " , on t he g r o u n d t h a t s h e h a d i n h e r i t e d t he 
p r o p e r t y in 1932 from h e r m o t h e r . 

In 1992 t h e he i r s of t he M a r q u i s e of Pidal b r o u g h t an ac t ion before t h e 
M u l a d is t r ic t j u d g e no. 2 a g a i n s t M u l a B o r o u g h Counc i l for a d e c l a r a t i o n 
t h a t t hey h a d t i t le to t he ca s t l e . In a j u d g m e n t of 8 M a r c h 1993 t h e d i s t r i c t 
j u d g e found in t h e i r favour a n d d e c l a r e d t h a t t he p r o p e r t y in t he cas t l e 
was ves t ed in t h e m . 

M u l a B o r o u g h Counc i l a p p e a l e d to t h e M u r c i a Audiencia provincial 
which , in a dec is ion of 3 J u n e 1994 de l ive red af ter a n a d v e r s a r i a l h e a r i n g , 
o v e r t u r n e d the j u d g m e n t of t h e d is t r ic t j u d g e . It a c c e p t e d t he B o r o u g h 
Counc i l ' s p l ea t h a t it h a d a c q u i r e d t i t le by adve r se possess ion s ince a t 
least 1918 a n d d i smissed the c l a i m a n t s ' ac t ion . T h e he i r s of t he M a r q u i s e 
of P ida l a p p e a l e d on po in t s of law to t he S u p r e m e C o u r t which , by a 
j u d g m e n t of 2 D e c e m b e r 1998, o v e r t u r n e d t h e dec is ion of t h e Audiencia 
provincial a n d u p h e l d t he j u d g m e n t of t h e d i s t r i c t j u d g e . 

Re ly ing on Ar t i c l e 24 of t h e C o n s t i t u t i o n ( r ight to a fair t r i a l ) , M u l a 
B o r o u g h Counc i l lodged a n amparo a p p e a l w i th t he C o n s t i t u t i o n a l C o u r t . 
T h e a p p e a l was d i smis sed on 10 May 1999 as be ing man i f e s t ly i l l - founded. 

COMPLAINT 

Rely ing on Ar t i c l e 6 § 1 of t h e C o n v e n t i o n , t h e app l i can t a u t h o r i t y 
c o m p l a i n e d t h a t it h a d not h a d a fair h e a r i n g in t he S u p r e m e C o u r t . It 
c o m p l a i n e d t h a t t h e j u d g e r a p p o r t e u r h a d b e e n r e p l a c e d w i t h o u t c a u s e 
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a n d t h a t t h e S u p r e m e C o u r t h a d failed to ru le on c e r t a i n po in t s it h a d 
ra i sed r e g a r d i n g t h e admiss ib i l i ty of ev idence p r o d u c e d by the c l a i m a n t s 
in t he ac t ion for a d e c l a r a t i o n of t i t le to t h e cas t l e . In add i t i on , it 
m a i n t a i n e d t h a t t h e S u p r e m e C o u r t h a d re l ied on u n s u b s t a n t i a t e d 
fac tua l i n f o r m a t i o n . 

T H E L A W 

Re ly ing on Ar t i c l e 6 § 1 of t h e C o n v e n t i o n , t he app l i can t a u t h o r i t y 
c o m p l a i n e d t h a t it h a d not h a d a fair h e a r i n g in t h e S u p r e m e C o u r t . 

T h e C o u r t cons ide r s it n e c e s s a r y to e x a m i n e w h e t h e r t he a p p l i c a n t 
a u t h o r i t y is e n t i t l e d to s u b m i t a n app l i ca t i on u n d e r Ar t ic le 34 of t he 
C o n v e n t i o n . T h a t provis ion prov ides t h a t t he C o u r t m a y receive 
app l i c a t i ons from a n y p e r s o n , n o n - g o v e r n m e n t a l o r g a n i s a t i o n or g r o u p of 
ind iv idua l s . 

T h e a p p l i c a n t a u t h o r i t y s u b m i t t e d t h a t , whi le local a u t h o r i t i e s 
exe rc i s ed publ ic func t ions , t h e y also exe rc i sed p r iva t e funct ions a n d , 
w h e n so do ing , a c t e d as m e r e n o n - g o v e r n m e n t a l o r g a n i s a t i o n s . W h e n 
t h e y w e r e a c t i n g as publ ic bod ies , t h e y enjoyed specia l p r e r o g a t i v e s . 
T h e i r ac t s w e r e g o v e r n e d by a d m i n i s t r a t i v e law a n d , as a r e su l t , w e r e 
a m e n a b l e to review in t he a d m i n i s t r a t i v e c o u r t s . T h a t ru l e did not apply-
w h e n t h e y w e r e exe rc i s i ng p r i v a t e func t ions , for wh ich t h e y w e r e on a n 
e q u a l foot ing wi th any o t h e r legal en t i t y a n d , c o n s e q u e n t l y , subject to t h e 
j u r i s d i c t i o n of t he o r d i n a r y c o u r t s w i th no p r e r o g a t i v e s . A m o n g t h e 
func t ions t h a t c a m e w i th in t h e s p h e r e of p r i v a t e law was t h e de fence of 
p r o p e r t y r i gh t s , a d o m a i n in which local a u t h o r i t i e s h a d no pr iv i leges a n d 
w e r e subjec t to t h e j u r i s d i c t i o n of t h e civil c o u r t s u n d e r t he s a m e 
cond i t i ons as any o t h e r c i t izen . T h e a p p l i c a n t a u t h o r i t y said t h a t local 
a u t h o r i t i e s h a d ex i s t ed before t h e S t a t e . It a d d e d t h a t t h e cas t l e h a d 
b e l o n g e d to M u l a B o r o u g h Counc i l from t i m e i m m e m o r i a l . 
C o n s e q u e n t l y , t he app l i can t a u t h o r i t y h a d to be r e g a r d e d as a g r o u p of 
ind iv idua ls or a n o n - g o v e r n m e n t a l o r g a n i s a t i o n wi th in t h e m e a n i n g of 
Ar t ic le 34 of t h e C o n v e n t i o n . 

T h e C o u r t r e i t e r a t e s t h a t , u n d e r t he s e t t l ed case- law of t he C o n v e n t i o n 
i n s t i t u t i o n s , l o c a l - g o v e r n m e n t o r g a n i s a t i o n s a r e publ ic- law bodies which 
p e r f o r m official d u t i e s a s s igned to t h e m by the C o n s t i t u t i o n a n d 
by s u b s t a n t i v e law. T h e y a r e t h e r e f o r e q u i t e c lear ly g o v e r n m e n t a l 
o r g a n i s a t i o n s (see Rothenthurm Commune v. Switzerland, app l i ca t i on 
no. 13252/87, C o m m i s s i o n decis ion of 14 D e c e m b e r 1988, Dec is ions a n d 
R e p o r t s 59, p . 251) . In t h a t c o n n e c t i o n , t h e C o u r t r e i t e r a t e s t h a t in 
i n t e r n a t i o n a l law t h e exp res s ion " g o v e r n m e n t a l o r g a n i s a t i o n " c a n n o t be 
he ld to re fe r only to t he g o v e r n m e n t or t h e c e n t r a l o r g a n s of t h e S t a t e . 
W h e r e powers a r e d i s t r i b u t e d a l o n g d e c e n t r a l i s e d l ines , it re fe rs to any 
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n a t i o n a l a u t h o r i t y which exerc i ses publ ic func t ions . T h e a p p l i c a n t 
a u t h o r i t y c a n n o t be r e g a r d e d as a p e r s o n or g r o u p of ind iv idua ls w i th in 
t h e m e a n i n g of Ar t ic le 34 of t h e C o n v e n t i o n e i t he r . Such a c o n s t r u c t i o n 
would not be c o n s i s t e n t w i t h t h e d i s t i nc t i on d r a w n in t h a t provis ion 
b e t w e e n n o n - g o v e r n m e n t a l o r g a n i s a t i o n s , on t he one h a n d , a n d p e r s o n s 
or g r o u p s of indiv iduals on t h e o t h e r . T h e fact t h a t local a u t h o r i t i e s have 
capac i ty to d e f e n d t he i r p r o p e r t y r i gh t s in t h e c o u r t s in t h e s a m e w a y as 
p r i v a t e ind iv idua ls or n o n - g o v e r n m e n t a l o r g a n i s a t i o n s does not m e a n t h a t 
t h e y can be a s s i m i l a t e d to p r iva t e indiv iduals or n o n - g o v e r n m e n t a l 
o r g a n i s a t i o n s for t he p u r p o s e s of Ar t ic le 34 of t he C o n v e n t i o n . 

It follows t h a t M u l a B o r o u g h Counc i l w a s not e n t i t l e d to lodge a n 
app l i ca t i on u n d e r Ar t ic le 34 of t h e C o n v e n t i o n . T h e a p p l i c a t i o n is 
c o n s e q u e n t l y i n c o m p a t i b l e ratione personae wi th t h e provis ions of t h e 
C o n v e n t i o n a n d m u s t be r e j ec t ed p u r s u a n t to i ts Ar t i c l e 35 § 4 (see 
Hatzitakis, and Thermaikos and Mikra Borough Councils v. Greece ( d e c ) , 
nos . 48391 /99 a n d 48392 /99 , 18 M a y 2000, u n r e p o r t e d ) . 

Fo r t h e s e r e a s o n s , t he C o u r t u n a n i m o u s l y 

Declares t h e app l i ca t i on i n a d m i s s i b l e . 


