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From 1 November 1998, the Reports of Judgments and Decisions of the European Court of 
H u m a n Rights contain a selection of judgments delivered and decisions adopted after the 
entry into force of Protocol No. 11 to the Convention for the Protection of H u m a n Rights and 
Fundamenta l Freedoms. All j udgmen t s and decisions of the Court (with the exception of 
decisions taken by committees of three judges pursuant to Article 28 of the Convention), 
including those not published in this series, are available in the Court ' s case-law database 
(HUDOC) which is accessible via the Court 's website (http://www.echr.coe.int). 
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name of the case: "(dec.)" for a decision on admissibility, "(preliminary objections)" for a 
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SUMMARY1 

Impartiality of judge participating in examination of application for release 
from psychiatric detent ion after giving opinion as qualif ied psychiatrist 

Article 5 § 4 

Review of lawfulness of detention - Review by court - Psychiatric detention - Impartiality of 
judge participating in examination of application for release from psychiatric detention after 
giving opinion as qualified psychiatrist - Impartiality of "tribunal" - Objective impartiality 
— Examination of role of judge — Tribunal requested to assess evidence previously given by one oj 
its judges in form of expert opinion - Judge having previously twice formulated prior lo hearing 
his conclusion regarding application for release 

* 
* * 

The applicant applied for release from the psychiatric clinic where she was 
detained. Following the refusal of the chief medical officer, she lodged an 
application with the Cantonal Administrative Appeals Commission. She 
requested that the expert who examined her should not subsequently sit on that 
commission. The commission appointed one of its members , R.W., a doctor 
specialised in psychiatry and psychotherapy, to act as judge rapporteur. After 
interviewing the applicant, he informed her that he would be recommending to 
the commission that her application be dismissed. In his expert opinion he 
diagnosed a schizophrenic mental illness and recommended that the application 
for release be dismissed if the applicant's condition had not clearly improved by the 
date of the hearing. The commission, convened to hear evidence from the 
applicant, was presided over by a professional judge and composed of four other 
judges, including R.W., the sole psychiatric expert, who acted as rapporteur. The 
commission dismissed the applicant's action. In its decision it referred to R.W.'s 
expert opinion. The Federal Court dismissed an appeal by the applicant. 

Held 
Article 5 § 4: Although proceedings under this Article did not always have to be 
attended by the same guarantees as those required under Article 6 § 1, they had 
to have a judicial character and provide guarantees appropriate to the kind of 
deprivation of liberty in question. Article 5 § 4, which enshrined the right to take 
proceedings in a court, did not stipulate the requirement of that court 's 
independence and impartiality. However, it was inconceivable that Article 5 § 4, 
relating, inter alia, to such a sensitive issue as the deprivation of liberty of persons 
of unsound mind, did not equally envisage, as a fundamental requisite, the 

I. This summary by the Registry does not bind the Court . 
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impartiality of that court. It had to be examined in the present case whether there 
were certain ascertainable facts which might raise doubts as to R.W.'s impartiality. 
It was clear from the various activities of R.W. in his capacity as judge rapporteur 
that the proceedings in the present case differed from proceedings where a judge 
rapporteur was in a position, after the hearing and during the court 's 
deliberations, to examine and comment upon evidence submitted by an external 
specialist. The situation also differed from that of the delegates of the former 
European Commission of Human Rights. While it was to be expected that a 
court-appointed expert would duly transmit his opinion both to the court and to 
the parties to the proceedings, it was unusual for an expert judge to have formed 
his or her opinion and disclosed it to the parties before the hearing. Experts were 
appointed only to assist a court with pertinent advice without having adjudicative 
functions and it was up to the particular court and its judges to assess such expert 
advice together with all other relevant information and evidence. If a court was 
called upon to assess evidence which had previously been given by one of its 
judges in the form of expert advice, an issue would arise as to the impartiality of 
the court under the objective test. In the present case, prior to the hearing before 
the Administrative Appeals Commission, R.W. had already twice formulated his 
conclusion - orally and in writing - that he proposed to dismiss the applicant's 
request for release. That situation had raised legitimate fears in the applicant 
that , as a result of R.W.'s position in those proceedings, he had had a 
preconceived opinion as to her request for release from detention and that he had 
not therefore been approaching her case with due impartiality. Those fears would 
have been reinforced by R.W.'s position on the bench of the commission where he 
was the sole psychiatric expert and the only person who had interviewed her. The 
applicant had had a legitimate fear that R.W.'s opinion had carried particular 
weight in taking the decision. Those circumstances, taken as a whole, served 
objectively to justify the applicant's apprehension that R.W., sitting as a judge on 
the commission, had lacked the necessary impartiality. 
Conclusion: violation (twelve votes to five). 

Article 41: The Court awarded the applicant sums for non-pecuniary damage and 
for costs and expenses. 

Case-law cited by the Court 

De Wilde, Ooms and Versyp v. Belgium, judgment of 18June 1971, Series A no. 12 
Xv. the United Kingdom, judgment of 5 November 1981, Series A no. 46 
Piersack v. Belgium, judgment of 1 October 1982, Series A no. 53 
Weeks v. the United Kingdom, judgment of 2 March 1987, Series A no. 114 
Hauschildt v. Denmark, judgment of 24 May 1989, Series A no. 154 
Slallinger and Kuso v. Austria, judgment of 23 April 1997, Reports of Judgments and 
Decisions 1997-11 
DeHaan v. the Netherlands, judgment of 26 August 1997, Reports 1997-IV 
Castillo Algar v. Spain, judgment of 28 October 1998, Reports 1998-VIII 
Nilsen andJohnsen v. Norway [GC], no. 23118/93, ECHR 1999-VIII 
Niedbala v. Poland, no. 27915/95, 4 July 2000, unreported 
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I n t h e c a s e o f D . N . v. S w i t z e r l a n d , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s , s i t t i n g as a G r a n d C h a m b e r 

c o m p o s e d of t h e following j u d g e s : 
M r s E. PALM, President, 
M r L . WlLDHABER, 
M r J . - P . COSTA, 
M r A. PASTOR RIDRUEJO, 
M r J . MAKARCZYK, 
M r P . K.ÜRIS, 
Mi R. TÜRMEN, 
M r s F. TULKENS, 
M r s V. STRAZNICKA, 
M r P . LORENZEN, 
M r M. FISCHBACH, 
M r V. BUTKEVYCH, 
M r J . CASADEVALL, 
M r s H . S . GREVE, 
M r A . B . BAKA, 
M r R. MARUSTE, 
M r s S. BOTOUCHAROVA, 

a n d also of M r M . DE SALVIA, Registrar, 
H a v i n g d e l i b e r a t e d in p r i v a t e on 18 O c t o b e r 2000 a n d 14 F e b r u a r y 

2 0 0 1 , 
De l ivers t he following j u d g m e n t , wh ich was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r ed to t h e C o u r t in a c c o r d a n c e w i t h t h e provis ions 
app l i cab le p r io r to t h e e n t r y in to force of P ro toco l No . 11 to t h e 
C o n v e n t i o n for t he P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l 
F r e e d o m s ( " the C o n v e n t i o n " ) by t h e E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s ( " the C o m m i s s i o n " ) and by t h e Swiss G o v e r n m e n t ( " the 
G o v e r n m e n t " ) on 28 O c t o b e r a n d 16 D e c e m b e r 1999 respec t ive ly 
(Art icle 5 § 4 of Pro tocol No . 11 a n d f o r m e r Ar t i c l e s 47 a n d 48 of t he 
C o n v e n t i o n ) . 

2. T h e case o r i g i n a t e d in a n a p p l i c a t i o n (no. 27154/95) a g a i n s t t he 
Swiss C o n f e d e r a t i o n lodged w i t h t he C o m m i s s i o n u n d e r f o r m e r Ar t i c l e 25 
of t h e C o n v e n t i o n by a Swiss n a t i o n a l , M s D.N. (" the a p p l i c a n t " ) , on 
20 Apri l 1995. 

3 . T h e a p p l i c a n t c o m p l a i n e d u n d e r Ar t i c l e 5 § 4 of t h e C o n v e n t i o n of 
t h e lack of i m p a r t i a l i t y of a j u d g e of t h e A d m i n i s t r a t i v e A p p e a l s 
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C o m m i s s i o n of t h e C a n t o n of St Ga l l , wh ich h a d dec ided on he r r e q u e s t 
for r e l e a s e from a p sych ia t r i c cl inic. 

4 . O n 10 S e p t e m b e r 1997 t h e C o m m i s s i o n d e c l a r e d t h e a p p l i c a n t ' s 
c o m p l a i n t admi s s ib l e . In its r e p o r t of 9 S e p t e m b e r 1999 ( f o r m e r 
Ar t ic le 31 of t h e C o n v e n t i o n ) 1 , it e x p r e s s e d t h e op in ion t h a t t h e r e h a d 
b e e n a v io la t ion of Ar t ic le 5 § 4 ( t w e n t y vo tes to s ix) . 

5. Before t h e C o m m i s s i o n , t h e a p p l i c a n t , w h o h a d b e e n g r a n t e d legal 
a id , was r e p r e s e n t e d un t i l 28 Apr i l 1997 by M r Ch . B e r n h a r t , a lawyer 
p r a c t i s i n g in St Ga l l , Swi t ze r l and . As from 30 M a y 1997 she was 
r e p r e s e n t e d before t h e C o m m i s s i o n a n d l a t e r before t h e C o u r t by 
M r B. E u g s t e r , a l awyer a lso p r a c t i s i n g in St Ga l l . T h e G o v e r n m e n t w e r e 
r e p r e s e n t e d by t h e i r D e p u t y A g e n t , M r F. S c h i i r m a n n , h e a d of t h e 
H u m a n R i g h t s a n d Counc i l of E u r o p e Sec t ion of t h e F e d e r a l Office of 
J u s t i c e . 

6. O n 6 D e c e m b e r 1999 a p a n e l of t h e G r a n d C h a m b e r d e t e r m i n e d 
t h a t t h e case shou ld be dec ided by the G r a n d C h a m b e r (Ru le 100 § 1 of 
t h e R u l e s of C o u r t ) . T h e c o m p o s i t i o n of t h e G r a n d C h a m b e r was 
d e t e r m i n e d a c c o r d i n g to t h e provis ions of Ar t i c l e 27 §§ 2 a n d 3 of t h e 
C o n v e n t i o n a n d f o r m e r Ru le 24. T h e P r e s i d e n t of t he G r a n d C h a m b e r 
acceded to t h e a p p l i c a n t ' s r e q u e s t not to have h e r n a m e disclosed 
(Rule 47 § 3) . 

7. T h e a p p l i c a n t a n d t h e G o v e r n m e n t each filed a m e m o r i a l . 
8. Af te r c o n s u l t i n g t he A g e n t of t he G o v e r n m e n t a n d t h e a p p l i c a n t ' s 

lawyer , t h e G r a n d C h a m b e r dec ided t h a t it was not n e c e s s a r y to hold a 
h e a r i n g (Rule 59 § 2 in fine). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e a p p l i c a n t , b o r n in 1964, h a d b e e n p laced in p sych ia t r i c 
d e t e n t i o n on e leven occas ions s ince 1989. In 1994 she was hosp i t a l i s ed in 
F e b r u a r y , J u n e a n d S e p t e m b e r . 

10. O n 14 N o v e m b e r 1994 D r E., a d i s t r i c t med i ca l officer (Bezirksarzt) 
in St Ga l l , dec ided in a g r e e m e n t w i t h t he a p p l i c a n t to send h e r to t h e Wil 
c a n t o n a l psych ia t r i c clinic (" the psych ia t r i c cl inic") on a c c o u n t of c h r o n i c 
s c h i z o p h r e n i a a n d of c o n s t i t u t i n g a d a n g e r to herself . 

11. O n 1 D e c e m b e r 1994 t h e a p p l i c a n t app l i ed for r e l e a s e from the 
p sych ia t r i c cl inic. H e r r e q u e s t was re fused on t h e s a m e day by D r O. , t he 
chief med i ca l officer of t he p sych ia t r i c clinic, w h o r e f e r r e d , inter alia, to a 

1. Note by the Registry. The report is obtainable from the Registry. 
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psychot ic o u t b r e a k (Schub) of r e c u r r i n g s c h i z o p h r e n i a a n d to h e r inabi l i ty 
to accep t h e r i l lness (mangelnde Krankheitseinsichi). 

12. O n 12 D e c e m b e r 1994 the a p p l i c a n t , w h o was r e p r e s e n t e d 
by counse l , filed an app l i ca t i on wi th t he A d m i n i s t r a t i v e A p p e a l s 
C o m m i s s i o n (Verivaltungsrekurskvmmission) of t h e C a n t o n of St Ga l l , 
r e q u e s t i n g , w i t h r e f e r e n c e to Ar t ic le 397e § 2 of t h e Swiss Civil C o d e 
(Zimlgesetzbuch), h e r r e l e a s e from the psych ia t r i c cl inic. She also 
r e q u e s t e d t h a t t h e e x p e r t w h o was to e x a m i n e h e r shou ld no t act as 
specia l i sed j u d g e (Fachrichter). 

13. T h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n a p p o i n t e d one of its 
m e m b e r s , R .W. , a doc to r spec ia l i s ing in p sych ia t ry a n d p s y c h o t h e r a p y , t o 
ac t as j u d g e r a p p o r t e u r . 

14. O n 15 D e c e m b e r 1994 R.W. in t e rv i ewed t h e a p p l i c a n t at t h e 
psych ia t r i c cl inic f rom 2.25 p .m. to 3.15 p .m . A cou r t r e g i s t r a r 
(Gerichtsschreiberin) was a lso p r e s e n t . Acco rd ing to t h e v e r b a t i m record 
p r e p a r e d by the l a t t e r , R .W. conc luded the in t e rv i ew as follows: 

"W. explains the further procedure and that the hearing will take place on 
28 December 1994. 

W.: I shall propose to the court to dismiss the action. 

N.: Pity." 

15. By l e t t e r of 19 D e c e m b e r 1994 the A d m i n i s t r a t i v e A p p e a l s 
C o m m i s s i o n i n f o r m e d t h e a p p l i c a n t ' s counse l t h a t t h e h e a r i n g h a d b e e n 
fixed for 28 D e c e m b e r 1994 a t t he psych ia t r i c clinic. T h e l e t t e r r e f e r r e d to 
R .W. as b e i n g one of t he spec ia l i sed j u d g e s on the b e n c h a n d r a p p o r t e u r . It 
was f u r t h e r s t a t e d t h a t a t t he h e a r i n g counse l wou ld have t he o p p o r t u n i t y 
t o c o m m e n t on t h e e x p e r t op in ion a n d on t h e case file. 

16. O n 23 D e c e m b e r 1994 R.W. s u b m i t t e d his e x p e r t op in ion . H e 
d i a g n o s e d a s ch i zoph ren i c m e n t a l i l lness a n d found t h a t the a p p l i c a n t 
could not be r e l ea sed in view of t h e r e q u i r e d h igh doses of m e d i c a t i o n . 
T h e r e p o r t conc luded : "If t h e a p p l i c a n t ' s s i t ua t i on does not c lear ly 
improve before t h e d a t e of t h e h e a r i n g , I r e c o m m e n d d i smissa l of t he 
ac t ion . T h e a p p l i c a n t m a y consu l t th i s r e p o r t . " 

17. T h e h e a r i n g took p lace on 28 D e c e m b e r 1994 a t t he psych ia t r i c 
clinic. T h e b e n c h of the A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n cons i s t ed of 
t he P r e s i d e n t , w h o was a profess ional j udge , a n d four o t h e r j u d g e s , n a m e l y 
a y o u t h a t t o r n e y (Jugendanwalt) and lawyer; a d i s t r ic t d i r e c t o r a n d c u r a t o r 
(Amlsvormund) of t he social services ; an a d m i n i s t r a t o r of P r o In f i rmis , a 
c h a r i t a b l e assoc ia t ion a s s i s t i ng t he ill; a n d R.W., t h e r a p p o r t e u r . T h e 
A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n h e a r d two doc to r s from the 
psych ia t r i c clinic a n d t h e app l i c an t . T h e a p p l i c a n t ' s counse l , w h o was on 
hol iday, r e m a i n e d a b s e n t , t h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n hav ing 
refused to g r a n t his r e q u e s t to p o s t p o n e t h e h e a r i n g un t i l J a n u a r y 1995. 
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18. O n 28 D e c e m b e r 1994 t h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n 
d i s m i s s e d the a p p l i c a n t ' s ac t ion . 

19. In its dec is ion , t he A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n c o n c l u d e d 
w i t h r e f e r e n c e , inter alia, to R .W. ' s e x p e r t op in ion t h a t t h e a p p l i c a n t 
suffered from severe m e n t a l d i s t u r b a n c e s w a r r a n t i n g h e r d e t e n t i o n in a 
p sych ia t r i c i n s t i t u t i o n . 

20. In so far as t h e a p p l i c a n t h a d r e q u e s t e d to be e x a m i n e d by 
a n e x p e r t w h o was not a m e m b e r of t h e A d m i n i s t r a t i v e A p p e a l s 
C o m m i s s i o n , it was found t h a t t h e she h a d no t s u b s t a n t i a t e d h e r 
r e q u e s t . R e f e r e n c e was m a d e to t he case- law of t he F e d e r a l C o u r t 
(Bundesgericht), in p a r t i c u l a r a decis ion p u b l i s h e d in 1993 (Bundesgerichts-
entscheide ( B G E ) , vol. 119 la , p . 260) , w h e r e t h a t cour t h a d not exp res s ly 
r u l e d ou t t h e c o m b i n a t i o n of e x p e r t a n d j u d i c i a l func t ions . 

2 1 . T h e a p p l i c a n t lodged a publ ic- law a p p e a l (staatsrechtliche Beschwerde) 
w i t h t h e F e d e r a l C o u r t , c o m p l a i n i n g , inter alia, of t he pos i t ion of t h e 
e x p e r t R.W., w h o shou ld no t have d e a l t w i t h t h e case as he h a d a l r e a d y 
prev ious ly d e a l t w i t h it by a c t i n g as a n e x p e r t (Vorbefas.sung). 

22. O n 3 Apr i l 1995 the F e d e r a l C o u r t d i smis sed t h e publ ic- law a p p e a l . 
In r e s p e c t of t h e pos i t ion of t h e e x p e r t , t h e c o u r t found, w i th r e f e r ence t o 
i ts own case- law: 

"In the letter ... of 19 December 1994 counsel for the applicant was informed of the 
identity of the expert , and also that he would act as specialised judge and rapporteur . 
Already in her application to the Administrative Appeals Commission the applicant had 
provisionally requested that the expert should not act as specialised judge . However, she 
does not discuss the contrary opinion of the Federal Court . In line with the Federal 
Council 's Message to Parl iament concerning the part of the Civil Code dealing with 
committal to a psychiatric institution, ... it has not been called in question that experts 
within the meaning of Article 397e § 5 of the Civil Code will also act as members of the 
deciding body to the extent that their position can at all be compared with that of a 
regular expert who is consulted in evidence proceedings ... It is true that the Federal 
Court has recently described the combination of expert and judicial functions as being 
'not entirely unobjectionable' ... However, no change of case-law can be seen in that 
decision, and the applicant has not shown today in what respect such a change would 
be called for ..." 

II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

A. T h e S w i s s Civ i l C o d e 

23 . Ar t i c les 397a et seq. of t h e Swiss Civil C o d e c o n c e r n d e p r i v a t i o n of 
l iber ty , inter alia, on a c c o u n t of m e n t a l i l lness . Ar t i c l e s 397a a n d 397b list 
t h e cond i t i ons for such d e p r i v a t i o n . Ar t i c les 397d, 397e a n d 397f prov ide 
as follows, in t h e ve r s ion app l i cab le a t t he r e l e v a n t t i m e : 
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"Article 397d 

D. Judicial review 

1. The person concerned or another close person may lodge in writing with the judge 
a complaint against the decision within ten days of its receipt. 

2. This right shall apply even if a request for release has been refused. 

Article 397e 

E. Proceedings in the cantons 

I. In general 

The proceedings shall be determined by the cantonal law with the following 
exceptions: 

1. In each decision the person concerned shall be told the reasons of the decision and 
informed in writing of the possibility of lodging a complaint with a judge. 

2. Every person who enters a clinic must immediately be informed in writ ing that a 
complaint can be lodged with a judge in case of detent ion or if a request for release is 
refused. 

3. A request lor judicial examination shall immediately be transferred to the 
competent judge . 

4. The request for judicial examination can be granted suspensive effect by the 
authori ty ordering the hospitalisation or by the judge . 

5. In the case of mentally ill persons a decision can only be taken after consultation of 
an expert; if in judicial proceedings this has already happened, higher courts need not do 
so. 

Article 397f 

II. Before the court 

1. The judge shall decide in simple and speedy proceedings. 

2. Where necessary he shall appoint a legal representat ive for the person. 

3. The judge of first instance shall hear this person orally." 

24. U p o n e n a c t m e n t of t h e s e provis ions t he F e d e r a l Counc i l pub l i shed 
in 1977 in t h e Official G a z e t t e (Bundesblatt 1977, vol. I l l , p . 37) a m e s s a g e 
(Botschaft) to t h e F e d e r a l P a r l i a m e n t in wh ich it was e x p l a i n e d t h a t 
c a n t o n s w e r e free to a p p o i n t as e x p e r t s for t h e s e r e l e a s e p r o c e e d i n g s 
p e r s o n s w i th in or ou t s ide t he j ud i c i a l body dec id ing on t h e r e l e a s e . 

B . C a s e - l a w o f t h e S w i s s F e d e r a l C o u r t 

25 . T h e F e d e r a l C o u r t has deve loped ex tens ive case - law on 
Ar t i c l e 397e § 5 (see p a r a g r a p h 23 above) . In a j u d g m e n t p u b l i s h e d in 
1984 (BGE, vol. 110 II, p . 122) it d e a l t w i t h t h e issue w h e t h e r t h e e x p e r t 
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r e f e r r e d to in Ar t i c l e 397e § 5 cou ld act as a j u d g e in t he p r o c e e d i n g s a n d 
s t a t e d : 

"This provision is complied with if experts belong as members to the deciding body ... 
The purpose of the statutory provision is that in the ease of mentally ill persons no 
decision should be taken without the advice and the specialised knowledge of 
psychiatrically trained doctors. This will be the case in an optimal manner if such 
doctors participate as members of the judicial body." 

26. In a j u d g m e n t of 1992 ( B G E , vol. 118 II , p . 253) t he cour t s t a l e d : 

"It is one of the essential procedural guaran tees that the expert mentioned in 
Article 397c § 5 of the Civil Code, even if he is not a member of the deciding body, 
shall be both an established expert and impartial . This implies that the expert shall 
not already have expressed an opinion on the illness of the person concerned in the 
same procedure, i.e. in the administrative proceedings preceding the court procedure 
... For it should not be overlooked that the judge who examines the grounds stated in 
Article 397a §§ 1 and 3 of the Civil Code will substantially depend on the opinion of the 
expert . The position granted by the federal legislator to the expert within the 
framework of detent ion on grounds of protective care is exceptional: his position 
cannot at all be compared with that of an expert who is consulted in proceedings in 
which evidence is taken. The expert must imperatively be heard before the contested 
decision whether or not to release a person from detention." 

27. In j u d g m e n t s p u b l i s h e d in 1993 ( B G E , vol. 119 la , p 260, a n d 
vol. 119 II, p . 319) t h e F e d e r a l C o u r t r e f e r r e d to t he "not e n t i r e l y 
u n o b j e c t i o n a b l e c o m b i n a t i o n of e x p e r t a n d jud i c i a l f u n c t i o n s " {"nicht ganz 
unbedenkliche Verquickung sachverständiger und richterlicher Funktionen'''') a n d , in 
r e spec t of t h e e x p e r t m e n t i o n e d in Ar t ic le 397e § 5 of t h e Civil C o d e , to 
" t h e p a r t i c u l a r r e q u i r e m e n t of cr i t ica l object iv i ty t o w a r d s cl inical doc to r s 
a n d p s y c h i a t r i s t s " ("die hier besonders geforderte kritische Objektivität gegenüber 
den Klinikärzten und den Psychiatern"). 

C. T h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n o f t h e C a n t o n o f 
St Gal l 

28. In t he C a n t o n of St Gal l t h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n 
(Verwaltungsrekurskommission) is t h e c o m p e t e n t body to dec ide on m a t t e r s of 
d e p r i v a t i o n of l i be r ty if a n d w h e n a p e r s o n c o n t e s t s d e t e n t i o n . T h e 
c o m m i s s i o n h a s one ful l - t ime j u d g e and twenty- four to t h i r t y spec ia l i sed 
j u d g e s , i n c l u d i n g doc to r s (often psych ia t r i s t s ) a n d social w o r k e r s . T h e 
profess iona l j u d g e s a r e a p p o i n t e d by the c a n t o n a l p a r l i a m e n t ; t h e non
profess iona l j u d g e s a n d the spec ia l i sed j u d g e s a r e a p p o i n t e d , u p o n 
p roposa l of t he A d m i n i s t r a t i v e T r i b u n a l of t h e C a n t o n of St Gal l , by t h e 
c a n t o n a l g o v e r n m e n t . A j u d g e ' s t e r m of office las ts six y e a r s . 

29. T h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n si ts w i t h five j u d g e s , 
i n c l u d i n g r e g u l a r j u d g e s a n d specia l i sed j u d g e s . 
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30. T h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n has o p t e d for t h e sys t em 
w h e r e b y t h e e x p e r t r e q u i r e d by Ar t ic le 397e § 5 of t h e Civil C o d e is 
a p p o i n t e d f rom t h e bench of j u d g e s . 

3 1 . Acco rd ing to sec t ion 71 c(2) of t h e Act on A d m i n i s t r a t i v e C o u r t 
P r o c e d u r e (Gesetz über die Verwaltungsrechtspflege) of t h e C a n t o n of St Ga l l , 
in t h e vers ion in force a t t h e r e l e v a n t t i m e , a f te r a n ac t ion has b e e n filed 
wi th the A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n t h e P r e s i d e n t will 
i m m e d i a t e l y o r d e r t he q u e s t i o n i n g of t h e p e r s o n c o n c e r n e d by a j u d g e . 
T h e q u e s t i o n i n g is u n d e r t a k e n by t h e j u d g e r a p p o r t e u r w h o will 
t h e n p r e p a r e a n e x p e r t op in ion (Rule 6 of t h e Ru les of P r o c e d u r e of t he 
A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n - Reglement über den Geschäftsgang der 
Verwaltungsrekurskommission). 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 4 O F T H E C O N V E N T I O N 

32. T h e a p p l i c a n t c o m p l a i n e d of t h e lack of i m p a r t i a l i t y of R.W., 
a j u d g e of t he A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n of the C a n t o n of 
St Ga l l which dec ided on h e r r e q u e s t for r e l ea se from a psych ia t r i c cl inic. 
She re l ied on Ar t ic le 5 § 4 of t h e C o n v e n t i o n , which p rov ides : 

"Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness of his detention shall be decided speedily by a court 
and his release ordered if the detention is not lawful." 

33 . T h e C o m m i s s i o n e x p r e s s e d t h e op in ion t h a t t h e r e h a d b e e n a 
b r e a c h o f t h a t provis ion; t h e G o v e r n m e n t c o n t e s t e d t h a t conc lus ion . 

A. A r g u m e n t s b e f o r e t h e C o u r t 

/. The applicant 

34. T h e app l i can t s u b m i t t e d t h a t in view of t h e e x p e r t op in ion which 
he h a d p r e p a r e d ea r l i e r , R .W. h a d a p reconce ived op in ion w h e n d e c i d i n g 
as a j u d g e on h e r r e q u e s t for r e l ease from the psych ia t r i c cl inic. T h i s 
p reconce ived op in ion p layed a n even b igge r role as t he o t h e r j u d g e s k n e w 
n o t h i n g a b o u t t h e m a t t e r a n d had to re ly c o m p l e t e l y on R .W. as t he only 
psych ia t r i s t on t h e b e n c h . 

2. The Government 

35 . T h e G o v e r n m e n t s u b m i t t e d t h a t t h e pos i t ion of R.W. compl i ed 
wi th t h e r e q u i r e m e n t s of Ar t i c l e 5 § 4 of t h e C o n v e n t i o n . T h i s provis ion 
did not r e q u i r e a cour t of l aw of t h e classic kind which was i n t e g r a t e d 
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wi th in t h e s t a n d a r d d o m e s t i c j ud i c i a l m a c h i n e r y . S t a t e s w e r e free t o 
choose d i f ferent m e t h o d s of p e r f o r m i n g t h e i r ob l iga t ions u n d e r Ar t i c l e 5 
§ 4 of t h e C o n v e n t i o n (seeXv. the United Kingdom, j u d g m e n t o f 5 N o v e m b e r 
1981, Ser ies A no. 46 , p . 23 , § 53) . In t h e p r e s e n t case , t h e r e q u i r e m e n t s 
u n d e r th i s provis ion had b e e n fully m e t , in t h a t t h e specific p r o c e d u r e s 
h a d b e e n a d a p t e d to t h e p a r t i c u l a r form of d e t e n t i o n a t i ssue . 

36. T h e G o v e r n m e n t r eca l l ed t h a t Ar t ic le 3971" § 1 of t h e Swiss Civil 
C o d e r e q u i r e d " s i m p l e " p r o c e e d i n g s . M o r e o v e r , t h e A d m i n i s t r a t i v e 
A p p e a l s C o m m i s s i o n of t h e C a n t o n of St Ga l l cons i s t ed of two lawyers , a 
m e d i c a l e x p e r t , a n d two j u d g e s from o t h e r p rofess ions . T h e C a n t o n of 
St Ga l l t h u s w i s h e d to avoid too m u c h e m p h a s i s b e i n g p laced on t h e 
med ica l a spec t of t h e case , s ince t he dec is ion to dep r ive a p e r s o n of 
his or h e r l ibe r ty n e c e s s i t a t e d a mu l t i d i s c ip l i na ry e x a m i n a t i o n . In t h e 
G o v e r n m e n t ' s op in ion , it was u n d e r s t a n d a b l e , on t h e o t h e r h a n d , t h a t 
t h e p sych i a t r i s t ' s po in t of view shou ld play a n e s s e n t i a l p a r t in t h e 
A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n ' s dec is ion . A j u d g e could o b t a i n a 
spec ia l i sed k n o w l e d g e wi th in t he p r o c e e d i n g s . T h i s s i t u a t i o n r e s e m b l e d 
t h e funct ions of t h e d e l e g a t e s of t h e C o m m i s s i o n w h e n t a k i n g ev idence 
in app l i ca t i on of f o r m e r Ar t ic le 28 (a) of t h e C o n v e n t i o n , as p o i n t e d ou t 
in t h e d i s s e n t i n g op in ion c o n t a i n e d in t h e C o m m i s s i o n ' s r e p o r t p r e p a r e d 
u n d e r f o r m e r Ar t i c l e 31 of t h e C o n v e n t i o n . 

37. In t he G o v e r n m e n t ' s op in ion , it was incor rec t to cons ide r t h a t R .W. 
h a d a c t e d in d i f fe ren t func t ions a t d i f ferent s t ages of t h e p r o c e e d i n g s . 
R a t h e r , as r a p p o r t e u r he h a d b e e n ca l led u p o n to p r e p a r e , for t h e 
A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n , a n e x p e r t j ud ic i a l op in ion w i th in 
t h e f r a m e w o r k of t h e j ud i c i a l p r o c e e d i n g s . O n c e R .W. h a d p r e p a r e d his 
r e p o r t , t h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n had c o n d u c t e d a h e a r i n g 
a t wh ich all j u d g e s w e r e p r e s e n t a n d t h e a p p l i c a n t h a d h a d t h e possibi l i ty 
of ca l l ing in q u e s t i o n his conc lus ions . T h e a p p l i c a n t ' s lawyer , on t h e o t h e r 
h a n d , h a d not p a r t i c i p a t e d in t h e h e a r i n g as he was on hol iday, a n d t h e 
A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n had r igh t ly re fused his r e q u e s t to 
a d j o u r n t h e h e a r i n g . W h e n all is said a n d d o n e , whi le t h e lawyer h a d 
r e q u e s t e d a t t h e o u t s e t t h a t t h e e x p e r t p sych ia t r i s t in t h e s e p r o c e e d i n g s 
shou ld no t be a m e m b e r of t h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n , 
n e i t h e r he nor t h e a p p l i c a n t h a d cal led in q u e s t i o n R .W. ' s i n d e p e n d e n c e 
a n d i m p a r t i a l i t y as a j u d g e . 

3. The Commission 

38. T h e C o m m i s s i o n c o n s i d e r e d on t h e bas is of t h e C o u r t ' s case- law 
t h a t , in view of t h e pos i t ion of R.W., t he A d m i n i s t r a t i v e A p p e a l s 
C o m m i s s i o n d e a l i n g wi th t h e a p p l i c a n t ' s r e q u e s t for r e l ea se from t h e 
p sych ia t r i c clinic was not a " c o u r t " w i th in t h e m e a n i n g of Ar t ic le 5 § 4 of 
t h e C o n v e n t i o n . A d i s s e n t i n g op in ion saw no v io la t ion of Ar t i c l e 5 § 4 
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i n a s m u c h as t he p a r t i c u l a r p r o c e d u r e s in t h e p r e s e n t case h a d b e e n 
a d a p t e d to t h e r e l evan t c i r c u m s t a n c e s in a n a p p r o p r i a t e m a n n e r . 

B. T h e C o u r t ' s a s s e s s m e n t 

39. It is no t in d i s p u t e b e t w e e n t h e p a r t i e s t h a t t h e A d m i n i s t r a t i v e 
A p p e a l s C o m m i s s i o n , d e c i d i n g on t h e a p p l i c a n t ' s r e q u e s t for r e l e a s e 
from the p sych ia t r i c clinic, c o n s t i t u t e d in p r inc ip le a " c o u r t " w i th in t h e 
m e a n i n g of Ar t i c l e 5 § 4 of t he C o n v e n t i o n which h a d t h e c o m p e t e n c e to 
" d e c i d e " t h e " l awfu lness" of t h e a p p l i c a n t ' s d e t e n t i o n a n d to o r d e r r e l e a s e 
if t h e d e t e n t i o n was un lawful (see Weeks v. the United Kingdom, j u d g m e n t of 
2 M a r c h 1987, Ser ies A no. 114, p . 30, § 61) . It is t r u e t h a t t h e 
A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n cons i s t ed in t h e p r e s e n t ca se , in 
a d d i t i o n to t h e two lawyers , of t h r e e spec ia l i sed j u d g e s , i nc lud ing t h e 
psych ia t r i s t R .W. who a lso a c t e d as r a p p o r t e u r in t h e a p p l i c a n t ' s ca se . 
H o w e v e r , u n d e r Ar t ic le 5 § 4 of t h e C o n v e n t i o n , S t a t e s a r e g r a n t e d a 
c e r t a i n f r e e d o m to choose t h e mos t a p p r o p r i a t e s y s t e m for j u d i c i a l 
review, a n d it is no t w i t h i n t h e p rov ince of t he C o u r t to i n q u i r e w h a t 
would be t h e bes t or mos t a p p r o p r i a t e s y s t e m in such m a t t e r s (see X v. the 
United Kingdom, c i ted above , p . 23 , § 53) . 

40 . In t h e p r e s e n t case , however , t h e a p p l i c a n t ca l led in q u e s t i o n t h e 
i m p a r t i a l i t y of R .W. who , as j u d g e r a p p o r t e u r , h a d b e e n a sked to p r e p a r e 
a n e x p e r t op in ion on h e r s t a t e of h e a l t h . T h e G o v e r n m e n t m a i n t a i n e d 
t h a t t he r e q u i r e m e n t s u n d e r Ar t i c l e 5 § 4 of t h e C o n v e n t i o n h a d b e e n 
fully m e t in t h a t t he p r o c e d u r e s before t he A d m i n i s t r a t i v e A p p e a l s 
C o m m i s s i o n had b e e n a d a p t e d to t he p a r t i c u l a r fo rm of d e t e n t i o n a t i ssue . 

4 1 . A c c o r d i n g to t h e C o u r t ' s case- law, a l t h o u g h it is not a lways 
n e c e s s a r y for p r o c e e d i n g s u n d e r Ar t ic le 5 § 4 to be a t t e n d e d by the s a m e 
g u a r a n t e e s as t h o s e r e q u i r e d u n d e r Ar t i c l e 6 § 1 for c r i m i n a l or civil 
l i t iga t ion , t h e y m u s t have a j u d i c i a l c h a r a c t e r a n d provide g u a r a n t e e s 
a p p r o p r i a t e to t h e k ind of d e p r i v a t i o n of l iber ty in q u e s t i o n (see Niedhala 
v. Poland, no . 27915 /95 , § 66, 4 J u l y 2000, u n r e p o r t e d ) . 

42 . It is t r u e t h a t Ar t i c l e 5 § 4 of t h e C o n v e n t i o n , wh ich e n s h r i n e s t h e 
r igh t " to t a k e p r o c e e d i n g s [in] a cou r t " , does not s t i p u l a t e t h e r e q u i r e m e n t 
of t h a t c o u r t ' s i n d e p e n d e n c e a n d i m p a r t i a l i t y a n d t h u s differs f rom Ar t i c l e 6 
§ 1 which refers , inter alia, to a n " i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l " . 
H o w e v e r , t h e C o u r t h a s he ld t h a t i n d e p e n d e n c e is one of t h e m o s t 
i m p o r t a n t cons t i t u t i ve e l e m e n t s of t h e no t i on of a " c o u r t " , as r e f e r r ed to in 
severa l Ar t i c les of t he C o n v e n t i o n (see De Wilde, Ooms and Versyp v. Belgium, 
j u d g m e n t of 1 8 J u n e 1971, Se r i e s A no . 12, pp . 41-42, § 78). In t he C o u r t ' s 
op in ion , it would be inconce ivab le t h a t Ar t ic le 5 § 4 of t h e C o n v e n t i o n , 
r e l a t i n g , inter alia, to such a sens i t ive issue as t he d e p r i v a t i o n of l iber ty of 
" p e r s o n s of u n s o u n d m i n d " wi th in t he m e a n i n g of Ar t ic le 5 § 1 (e) , 
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shou ld not equa l ly env i sage , as a f u n d a m e n t a l r e q u i s i t e , t h e i m p a r t i a l i t y of 
t h a t cou r t . 

4 3 . In t he p r e s e n t case , t h e a p p l i c a n t c o n t e n d e d t h a t R .W. h a d h a d a 
p reconce ived op in ion w h e n d e c i d i n g as one of five m e m b e r s of t he 
A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n on h e r r e q u e s t for r e l e a s e from 
psych ia t r i c d e t e n t i o n . T h e a p p l i c a n t p o i n t e d ou t in p a r t i c u l a r t h a t R .W. 
h a d i n t e rv i ewed h e r a n d e x p r e s s e d h imse l f before t he h e a r i n g on h e r 
s t a t e of h e a l t h a n d on his p r o p o s a l to t he c o m m i s s i o n a b o u t he r r e l e a s e . 

44. I n e x a m i n i n g the i m p a r t i a l i t y of R .W. in exe rc i s ing his funct ions as 
j u d g e r a p p o r t e u r , t h e C o u r t recal ls t h a t i m p a r t i a l i t y m u s t be d e t e r m i n e d 
by a subjec t ive t e s t , t h a t is on t he bas is of t he p e r s o n a l convic t ion of a 
p a r t i c u l a r j u d g e in a given case , a n d a lso by a n object ive t es t , t h a t is 
a s c e r t a i n i n g w h e t h e r the j u d g e offered g u a r a n t e e s sufficient to exc lude 
any l e g i t i m a t e d o u b t in th is r e spec t (see , a m o n g o t h e r a u t h o r i t i e s , 
Castillo Algar v. Spain, j u d g m e n t of 28 O c t o b e r 1998, Reports of Judgments 
and Decisions 1998-Vffl, p . 3116 , §§ 43 et seq . ) . 

45 . T h e p e r s o n a l i m p a r t i a l i t y of a j u d g e m u s t be p r e s u m e d un t i l t h e r e 
is p roof to t h e c o n t r a r y , a n d in t he p r e s e n t case no such p roof has b e e n p u t 
fo rward (see Hauschildt v. Denmark, j u d g m e n t of 24 M a y 1989, Ser ies A 
no . 154, p . 2 1 , § 4 7 ) . 

46 . U n d e r t he object ive t e s t , it m u s t be d e t e r m i n e d w h e t h e r , 
i r r e spec t ive of t h e judge ' s p e r s o n a l c o n d u c t , t h e r e a r e a s c e r t a i n a b l e facts 
wh ich m a y ra ise d o u b t s as to his i m p a r t i a l i t y . Accoun t m u s t be t a k e n in 
p a r t i c u l a r of i n t e r n a l o r g a n i s a t i o n , t h o u g h t h e m e r e fact t h a t civil 
s e r v a n t s sit on a c c o u n t of t h e i r e x p e r i e n c e c a n n o t give rise to d o u b t s as 
to t h e i n d e p e n d e n c e a n d i m p a r t i a l i t y of t h e c o u r t (see Piersack v. Belgium, 
j u d g m e n t of 1 O c t o b e r 1982, Ser ies A no. 53 , p . 15, § 30 (d) , a n d Stallinger 
andKuso v.Austria,judgment of 23 Apr i l 1997,Reports 1997-11, p . 677, § 37) . 
In th i s r e spec t even a p p e a r a n c e s m a y be of a c e r t a i n i m p o r t a n c e . W h a t is 
a t s t a k e is t he conf idence wh ich t h e c o u r t s in a d e m o c r a t i c socie ty m u s t 
insp i re in t he publ ic , i nc lud ing t h e p a r t i e s to t h e p r o c e e d i n g s . Accord ing ly , 
a n y j u d g e in r e spec t of w h o m t h e r e is a l e g i t i m a t e r e a s o n to fear a lack of 
i m p a r t i a l i t y m u s t w i t h d r a w . In d e c i d i n g w h e t h e r in a given case t h e r e is a 
l e g i t i m a t e r e a s o n to fear t h a t a p a r t i c u l a r j u d g e lacks i m p a r t i a l i t y , t h e 
s t a n d p o i n t of t h e p a r t i e s c o n c e r n e d is i m p o r t a n t bu t not decis ive . W h a t 
is decis ive is w h e t h e r th is fear can be he ld to be object ively jus t i f i ed (see , 
mutatis mutandis, Hauschildt, c i t ed above , p . 2 1 , § 48) . 

47 . T h e G o v e r n m e n t p o i n t e d ou t t h a t t he a p p l i c a n t h a d failed in t h e s e 
p r o c e e d i n g s to c h a l l e n g e R.W. ' s i n d e p e n d e n c e a n d i m p a r t i a l i t y . H o w e v e r , 
t h e C o u r t no t e s t h a t t h e a p p l i c a n t h a d i n d e e d r e q u e s t e d in h e r a p p l i c a t i o n 
for r e l e a s e from d e t e n t i o n of 1 D e c e m b e r 1994 t h a t t h e e x p e r t w h o would 
e x a m i n e h e r shou ld not act as spec ia l i sed judge of t he A d m i n i s t r a t i v e 
A p p e a l s C o m m i s s i o n . 
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48 . T h e C o u r t has h a d r e g a r d to t h e e x t e n t a n d n a t u r e of R .W. ' s 
ac t iv i t ies . As it h a s b e e n e m p h a s i s e d by t h e G o v e r n m e n t , R.W. exerc i sed 
one a n d t h e s a m e funct ion t h r o u g h o u t t he p r o c e e d i n g s . H e was a c t i n g as 
j u d g e r a p p o r t e u r w h o was ca l led u p o n fully to e x a m i n e , to assess , a n d to 
c o m m e n t u p o n t h e a p p l i c a n t ' s s t a t e of h e a l t h a n d t h e r e b y to dec ide 
w h e t h e r or not she shou ld be r e l e a s e d from psych ia t r i c d e t e n t i o n . 

49 . Bo th t h e G o v e r n m e n t a n d the d i s s e n t i n g op in ion c o n t a i n e d in t he 
C o m m i s s i o n ' s r e p o r t p o i n t e d out , in add i t i on , t h a t R .W. ' s ac t iv i t ies 
c o n s t i t u t e d typical funct ions of a j u d g e r a p p o r t e u r who w i t h his 
spec ia l i sed knowledge was logically ca l led upon to h e a r ev idence . 
M o r e o v e r , his ac t iv i t ies could be c o m p a r e d to t hose of d e l e g a t e s of t he 
f o r m e r C o m m i s s i o n w h o would m a k e a p r o p o s a l a f te r hav ing t a k e n 
ev idence in app l i ca t i on of f o r m e r Ar t ic le 28 (a) of t h e C o n v e n t i o n . 

50. T h e C o u r t has d i s t i n g u i s h e d t h e following act iv i t ies of R .W. as 
j u d g e r a p p o r t e u r . F i rs t , on 15 D e c e m b e r 1994 he c o n d u c t e d an in t e rv i ew 
wi th t he a p p l i c a n t as a resu l t of wh ich he conc luded t h a t " [ h e would] 
p r o p o s e to t h e c o m m i s s i o n to d i smiss t h e ac t ion" . N e x t , on 23 D e c e m b e r 
1994 he s u b m i t t e d his e x p e r t op in ion on t h e a p p l i c a n t ' s s t a t e of h e a l t h in 
which he s t a t e d t h a t "if t h e a p p l i c a n t ' s s i t u a t i o n [did] no t c lear ly i m p r o v e 
unt i l t he d a t e of t he h e a r i n g , [he would] r e c o m m e n d d i smissa l of t he 
ac t ion" . Five days l a t e r , on 28 D e c e m b e r 1994, t h e A d m i n i s t r a t i v e 
A p p e a l s C o m m i s s i o n c o n d u c t e d a h e a r i n g a t wh ich t h e a p p l i c a n t a n d 
o t h e r p e r s o n s w e r e h e a r d ; all t h e j u d g e s w e r e p r e s e n t , i nc lud ing R .W. 
Final ly , still on 28 D e c e m b e r , t he A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n 
issued its dec i s ion which was p r e p a r e d by all t he j u d g e s , i nc lud ing R .W. 

5 1 . In v iew of t h e s e va r ious ac t iv i t ies , t h e p r e s e n t case differs, in t he 
C o u r t ' s op in ion , f rom p r o c e e d i n g s w h e r e a j u d g e r a p p o r t e u r is in a 
pos i t ion , a f t e r t h e h e a r i n g a n d d u r i n g t h e c o u r t ' s d e l i b e r a t i o n s , to 
e x a m i n e a n d c o m m e n t u p o n specia l i sed ev idence , for i n s t a n c e e x p e r t 
op in ions , s u b m i t t e d to t h e cour t by a n e x t e r n a l spec ia l i s t . T h e s i t u a t i o n 
also differs f rom t h a t of t h e d e l e g a t e s of t h e f o r m e r C o m m i s s i o n who , 
w h e n t a k i n g ev idence , w e r e no t in a pos i t ion to in fo rm t h e p a r t i e s as to 
any p roposa l s they m i g h t l a t e r m a k e before t he C o m m i s s i o n , s ince t h e 
C o m m i s s i o n ' s p r o c e e d i n g s w e r e c o n d u c t e d in c a m e r a (see f o r m e r 
Ar t ic le 33 of t he C o n v e n t i o n ) . 

52 . I n d e e d , whi le it is to be e x p e c t e d t h a t a c o u r t - a p p o i n t e d e x p e r t will 
duly t r a n s m i t t h e e x p e r t op in ion , w i th its conc lus ions , b o t h to t h e cou r t 
a n d to the p a r t i e s to t he p r o c e e d i n g s , it is u n u s u a l for a n e x p e r t j u d g e , as 
in t h e p r e s e n t case , to have fo rmed his or he r op in ion a n d disclosed it to 
t h e p a r t i e s before t he h e a r i n g . 

5 3 . It is t r u e t h a t , a c c o r d i n g to t h e F e d e r a l C o u r t ' s case- law, t h e 
pos i t ion of a n e x p e r t w i th in t he f r a m e w o r k of psych ia t r i c d e t e n t i o n 
differs s u b s t a n t i a l l y f rom t h a t of a n e x p e r t consu l t ed in p r o c e e d i n g s in 
which ev idence is t a k e n (see p a r a g r a p h 26 a b o v e ) . H o w e v e r , in t h e 
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C o u r t ' s op in ion , in e i t h e r p r o c e e d i n g s e x p e r t s a r e only ca l led u p o n to 
ass is t a cou r t w i t h p e r t i n e n t advice de r ived from t h e i r spec ia l i sed 
k n o w l e d g e w i t h o u t hav ing ad jud ica t ive func t ions . It is u p to t h e 
p a r t i c u l a r cou r t a n d its judges to assess such e x p e r t advice t o g e t h e r w i t h 
all o t h e r r e l e v a n t i n f o r m a t i o n a n d ev idence . A n issue will a r i se as to t h e 
i m p a r t i a l i t y of t he cou r t u n d e r t h e object ive tes t if it is cal led u p o n to 
assess ev idence which h a d previous ly b e e n given by one of i ts j u d g e s in 
t h e fo rm of e x p e r t advice . T h e C o u r t m u s t accord ing ly e x a m i n e t h e 
a p p r e h e n s i o n s which a rose for t he a p p l i c a n t in t h e cour se of t h e s e 
p r o c e e d i n g s . 

54. W h e n t h e a p p l i c a n t a t t e n d e d t h e h e a r i n g before t h e 
A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n on 28 D e c e m b e r 1994, R .W. h a d 
a l r e a d y twice f o r m u l a t e d his conc lus ion - oral ly d u r i n g t h e in t e rv i ew on 
15 D e c e m b e r , a n d in w r i t i n g in his r e p o r t of 23 D e c e m b e r — t h a t , as a 
r e su l t of t h e p sych ia t r i c e x a m i n a t i o n , he would p ropose to t h e 
A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n to d i smiss h e r r e q u e s t for r e l e a s e 
from d e t e n t i o n . In t h e C o u r t ' s op in ion , th is s i t ua t i on r a i s ed l e g i t i m a t e 
fears in t he a p p l i c a n t t h a t , as a r e su l t of R.W. ' s pos i t ion in t h e s e 
p r o c e e d i n g s , he h a d a p r econce ived op in ion as to h e r r e q u e s t for r e l e a s e 
from d e t e n t i o n a n d t h a t he was no t , t h e r e f o r e , a p p r o a c h i n g h e r case w i t h 
d u e i m p a r t i a l i t y ( see , mutatis mutandis, De Haan v. the Netherlands, j u d g m e n t 
of 26 A u g u s t 1997,Reports 1997-IV, pp . 1392-93, § 51) . 

55 . T h e a p p l i c a n t ' s fears wou ld have b e e n re in fo rced by R.W. ' s 
pos i t ion on t h e b e n c h of t h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n w h e r e 
h e was t h e sole psych ia t r i c e x p e r t a m o n g the j u d g e s as well as t h e only 
p e r s o n w h o h a d i n t e rv i ewed h e r . T h e a p p l i c a n t could l e g i t i m a t e l y fear 
t h a t R .W. ' s op in ion c a r r i e d p a r t i c u l a r w e i g h t in t a k i n g t h e decis ion . 

56. In t he C o u r t ' s view, t h e s e c i r c u m s t a n c e s t a k e n as a whole serve 
object ively to jus t i fy t h e a p p l i c a n t ' s a p p r e h e n s i o n t h a t R .W. , s i t t i ng as a 
j u d g e in t he A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n , l acked the n e c e s s a r y 
i m p a r t i a l i t y . 

57. C o n s e q u e n t l y , t h e r e h a s b e e n a v io la t ion of Ar t i c l e 5 § 4 of t h e 
C o n v e n t i o n in t he p r e s e n t ca se . 

II . A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

58. Ar t i c l e 41 of t h e C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
there to , and if the internal law of the High Contract ing Party concerned allows only 
partial reparat ion to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 
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A. D a m a g e 

59. T h e a p p l i c a n t c l a i m e d c o m p e n s a t i o n for n o n - p e c u n i a r y d a m a g e in 
a n a m o u n t to be d e t e r m i n e d by t h e C o u r t . T h e G o v e r n m e n t a sked t h e 
C o u r t to ru le t h a t t he f ind ing of a v io la t ion c o n s t i t u t e d sufficient j u s t 
sa t i s fac t ion . 

60. T h e C o u r t , m a k i n g a n a s s e s s m e n t on a n e q u i t a b l e bas is , a w a r d s 
t h e a p p l i c a n t 3,000 Swiss f rancs ( C H F ) u n d e r th is h e a d . 

B. C o s t s a n d e x p e n s e s 

6 1 . U n d e r th i s h e a d t h e a p p l i c a n t ' s p r e s e n t counse l c l a i m e d out-of-
pocke t e x p e n s e s of C H F 1,182.90 as well as fees in r e spec t of 34.23 h o u r s ' 
work . T h e a p p l i c a n t ' s f o r m e r counse l c l a i m e d a to ta l of C H F 2,800. 

62. T h e G o v e r n m e n t c o n t e n d e d t h a t no costs h a d b e e n i m p o s e d on the 
a p p l i c a n t in t he d o m e s t i c p r o c e e d i n g s . In add i t i on , t h e F e d e r a l C o u r t h a d 
a w a r d e d t h e a p p l i c a n t legal aid to t he a m o u n t of C H F 700. 

T h e G o v e r n m e n t r e g a r d e d t h e s u m of C H F 2,000 as a d e q u a t e for t he 
lawyer ' s cos ts in t h e S t r a s b o u r g p r o c e e d i n g s . 

63 . T h e C o u r t , in a c c o r d a n c e wi th its case- law, will cons ide r w h e t h e r 
t h e costs a n d e x p e n s e s c l a i m e d were ac tua l ly a n d necessa r i ly i n c u r r e d in 
o r d e r to p r e v e n t or o b t a i n r e d r e s s for t h e m a t t e r found to c o n s t i t u t e 
a v io la t ion of t h e C o n v e n t i o n a n d w e r e r e a s o n a b l e as to q u a n t u m (see , 
for i n s t a n c e , Nilsen and Johnsen v. Norway [ G C ] , no . 23118 /93 , § 62, 
E C H R 1999-VIII) . 

64. T h e C o u r t finds t he a p p l i c a n t ' s c l a ims excess ive . M a k i n g a n 
a s s e s s m e n t on a n e q u i t a b l e bas i s , a n d hav ing d e d u c t e d t he legal a id 
a w a r d e d to t h e a p p l i c a n t which a m o u n t e d to 6,200 F r e n c h f rancs , t h e 
C o u r t a w a r d s he r C H F 1,500 in r e spec t of t h e costs a n d e x p e n s e s of he r 
f o r m e r counse l , a n d C H F 2,000 in r e spec t of t h e costs a n d e x p e n s e s of h e r 
p r e s e n t counse l . 

C. D e f a u l t i n t e r e s t 

65. Acco rd ing to t he i n f o r m a t i o n ava i lab le to t h e C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t app l i cab le in S w i t z e r l a n d a t t he d a t e of a d o p t i o n of t he 
p r e s e n t j u d g m e n t is 5% p e r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by twelve votes to five t h a t t h e r e h a s b e e n a v io la t ion of Ar t ic le 5 
§ 4 of t h e C o n v e n t i o n ; 
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2. Holds u n a n i m o u s l y 

(a) t h a t t h e r e s p o n d e n t S t a t e is to pay t h e a p p l i c a n t , w i th in t h r e e 

m o n t h s , C H F 3,000 ( t h r e e t h o u s a n d Swiss francs) in r e spec t of non -

p e c u n i a r y d a m a g e a n d C H F 3,500 ( t h r e e t h o u s a n d five h u n d r e d Swiss 

f rancs) in r e s p e c t of legal cos ts ; 

(b) t h a t s i m p l e i n t e r e s t at a n a n n u a l r a t e of 5% shal l be payab le from 

t h e exp i ry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

3 . Dismisses u n a n i m o u s l y t h e r e m a i n d e r of t h e a p p l i c a n t ' s c la im for j u s t 

sa t i s fac t ion . 

D o n e in Eng l i sh a n d in F r e n c h , a n d notif ied in w r i t i n g on 29 M a r c h 

2 0 0 1 , p u r s u a n t to R u l e 77 §§ 2 a n d 3 of t he R u l e s of C o u r t . 

E l i s a b e t h PALM 

Michè l e DE SALVIA P r e s i d e n t 

R e g i s t r a r 

In a c c o r d a n c e w i t h Ar t ic le 45 § 2 of t h e C o n v e n t i o n a n d R u l e 74 § 2 of 

t h e Ru les of C o u r t , t h e d i s s e n t i n g op in ion of M r W i l d h a b e r , M r T i i r m e n , 

M r Bu tkevych , M r B a k a a n d M r s B o t o u c h a r o v a is a n n e x e d to th i s 

j u d g m e n t . 

E .P . 

M. de S. 
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D I S S E N T I N G O P I N I O N O F J U D G E S W I L D H A B E R , 

T Ü R M E N , B U T K E V Y C H , B A K A A N D B O T O U C H A R O V A 

T o our r e g r e t , we c a n n o t s h a r e t h e C o u r t ' s conc lus ion t h a t t h e r e h a s 
b e e n a v io la t ion of Ar t ic le 5 § 4 of t he C o n v e n t i o n . 

T h e issue in t h e p r e s e n t case is w h e t h e r R .W. ' s i m p a r t i a l i t y was 
object ively q u e s t i o n a b l e , g iven the fact t h a t he h a d m a d e k n o w n in 
a d v a n c e t he conc lus ions of his m e d i c a l e x a m i n a t i o n of t h e a p p l i c a n t , t h a t 
is, before t he A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n dec ided on the 
a p p l i c a n t ' s ac t ion a n d in p a r t i c u l a r before t he h e a r i n g took place on 
28 D e c e m b e r 1994. 

By way of b a c k g r o u n d to t h e case , we n o t e t h a t , w h e n R .W. i n t e r v i e w e d 
a n d e x a m i n e d t h e a p p l i c a n t , she h a d a l r e a d y b e e n e x a m i n e d by two o t h e r 
med i ca l e x p e r t s . T h a t such a f u r t h e r med i ca l e x a m i n a t i o n took place in 
t h e c o n t e x t of t he j ud i c i a l p r o c e e d i n g s was h ighly d e s i r a b l e a n d in fact t h e 
r e su l t of a n a m e n d m e n t in 1978 of t h e Swiss Civil C o d e , in p a r t i c u l a r of 
Ar t i c l e 397e § 5, wh ich a i m e d at comply ing wi th t h e r e q u i r e m e n t s u n d e r 
t he C o n v e n t i o n . 

T u r n i n g to t he legal ana lys i s of t h e facts , it is e s t a b l i s h e d case- law t h a t , 
u n d e r Ar t ic le 5 § 4 of t he C o n v e n t i o n , S t a t e s a r e g r a n t e d a c e r t a i n 
f r eedom to choose t he m o s t a p p r o p r i a t e sy s t em for j ud i c i a l review, a n d it 
is not w i th in t he province of t h e C o u r t to i n q u i r e w h a t would be t he bes t or 
mos t a p p r o p r i a t e s y s t e m in s u c h m a t t e r s (see X v. the United Kingdom, 
j u d g m e n t of 5 N o v e m b e r 1981, Ser ies A no . 46, p . 23 , § 53) . 

T h i s f r eedom left to S t a t e s u n d e r Ar t i c l e 5 § 4 of t h e C o n v e n t i o n is 
decis ive for t he p r e s e n t ca se , which c o n c e r n s p sych ia t r i c d e t e n t i o n , a 
h ighly sens i t ive issue ca l l ing for fair , t r a n s p a r e n t a n d speedy 
p r o c e e d i n g s . It is s t r i k i n g how Ar t ic le 5 § 4 of t h e C o n v e n t i o n differs 
from Art ic le 6 § 1 of t h e C o n v e n t i o n in t h a t it does no t express ly list t he 
i m p a r t i a l i t y a n d i n d e p e n d e n c e of t h e " c o u r t " as a r e q u i r e m e n t . C lea r ly , 
Ar t i c l e 5 § 4 e x p e c t s S t a t e s to a d a p t t he p r o c e e d i n g s to t h e c i r c u m s t a n c e s 
a n d necess i t i es of t he j j a r t i cu l a r form of d e t e n t i o n at i s sue . 

In r e spec t of t h e r e q u i r e m e n t of i m p a r t i a l i t y , t h e m e r e fact t h a t a j u d g e 
h a s previous ly t a k e n p a r t in t h e p r o c e e d i n g s does not in i tself r a i se a n 
issue as to t h e j u d g e ' s i m p a r t i a l i t y . W h a t m a t t e r s a r e t he e x t e n t a n d 
n a t u r e of t he funct ions (see , mutatis mutandis, Hauschildt v. Denmark, 
j u d g m e n t of 24 M a y 1989, Ser ies A no . 154, p . 22, § 50) . 

In t he p r e s e n t case , R .W. ' s med i ca l e x p e r t oj^inion i ndub i t ab ly p layed 
an i m p o r t a n t p a r t in t he p r o c e e d i n g s . Howeve r , it should not be 
over looked t h a t t h e A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n , in a d d i t i o n to 
its P r e s i d e n t a n d R.W., a lso c o m p r i s e d t h r e e o t h e r j u d g e s , n a m e l y a 
y o u t h a t t o r n e y , a c u r a t o r a n d a n a d m i n i s t r a t o r of P r o In f i rmis , a 
c h a r i t a b l e assoc ia t ion a s s i s t i ng t he ill. T o g e t h e r , t h e y e n s u r e d t h a t all 
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a s p e c t s of t he a p p l i c a n t ' s s i t u a t i o n were du ly c o n s i d e r e d w h e n dec id ing on 
h e r psych ia t r i c d e t e n t i o n . 

Above all , t h e p r e s e n t case d o e s no t c o n c e r n R .W. ' s p e r s o n a l view as t o 
t h e a p p l i c a n t ' s c o n t i n u i n g d e t e n t i o n . H e was a p p o i n t e d by the 
A d m i n i s t r a t i v e A p p e a l s C o m m i s s i o n as a n e x p e r t to h e a r t h e a p p l i c a n t . 
W e a r e t h e n conf ron ted w i t h his conc lus ion , following the m e d i c a l 
e x a m i n a t i o n , as to t h e a p p l i c a n t ' s s t a t e of m e n t a l h e a l t h . As one would 
expec t f rom any m e d i c a l r e p o r t , a n d th i s has not b e e n c o n t e s t e d by t h e 
a p p l i c a n t , R .W. d r e w object ive conc lus ions as t o t h e p a r t i c u l a r i l lness 
befa l l ing her . A c o n f i r m a t i o n for th is s t r ic t ly med ica l a n d object ive 
c h a r a c t e r of t h e r e p o r t can be found in R .W. ' s s t a t e m e n t of 23 D e c e m b e r 
1994 in which he specifically left o p e n t h e possibi l i ty of a n i m p r o v e m e n t , a 
c i r c u m s t a n c e which would have c h a n g e d his view. 

N o issue a r i s e s , t h e r e f o r e , in t he p r e s e n t case as to a p r econce ived 
op in ion of R . W . All h e did w a s p r e s e n t t h e object ive m e d i c a l conc lus ions 
of his e x a m i n a t i o n of t h e a p p l i c a n t . I n d e e d , it wou ld have b e e n 
ob jec t ionab le if R .W. ' s r e p o r t h a d not b e e n m a d e publ ic . T h e p r o c e d u r e 
of t he C a n t o n of St Ga l l as it s t a n d s today e n a b l e s c o m p l e t e 
t r a n s p a r e n c y . It e n a b l e d in p a r t i c u l a r t h e a p p l i c a n t fully to c o n t e s t , a t 
t h e h e a r i n g , t h e med ica l conc lus ions r e a c h e d by R .W. 

O n t h e whole , in o u r op in ion t h e review p r o c e d u r e s env i saged by t h e 
C a n t o n of St Ga l l for such cases of d e t e n t i o n t h e r e f o r e fell w i th in t h e 
f r e e d o m left to S t a t e s u n d e r Ar t i c l e 5 § 4 of t h e C o n v e n t i o n . 
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SOMMAIRE 1 

Impartialité d'un juge participant à l'examen d'une demande de l ibération 
d'un internement psychiatrique après avoir donné un avis d'expert 
psychiatre 

Article 5 § 4 

Contrôle de la légalité de la détention — Contrôle par un tribunal — Internement psychiatrique — 
Impartialité d'un juge participant à l'examen d'une demande de libération d'un internement 
psychiatrique après avoir donné un avis d'expert psychiatre - Impartialité du « tribunal» -
Impartialité objective - Examen du rôle du juge - Tribunal appelé à évaluer des preuves 
précédemment livrées par l'un de ses juges sous la forme d'un avis d'expert - Juge ayant déjà 
formulé à deux reprises avant l'audience sa conclusion sur la demande de libération 

* 
* * 

La requérante sollicita sa libération de l 'établissement psychiatrique où elle était 
internée et, sur le refus du médecin-chef, adressa une requête à la Commission 
cantonale des recours administratifs. Elle exigea que l'expert qui serait chargé de 
l 'examiner ne siège pas ensuite comme juge au sein de ladite commission. Cet te 
dernière désigna l'un de ses membres, R.W., médecin spécialiste en psychiatrie et 
psychothérapie, comme juge rapporteur. Après avoir interroge la requérante , il 
l'informa qu'il proposerait à la Commission des recours administratifs de rejeter 
sa demande. Dans son rapport d'expertise, il diagnostiqua une schizophrénie et 
recommanda d'écarter la demande de la requérante si son état ne venait pas à 
s'améliorer net tement à la date de l 'audience. La Commission des recours 
administratifs, réunie pour entendre la requérante , était présidée par un juge 
professionnel et composée de quatre autres juges, dont R.W., seul expert en 
psychiatrie, qui officiait comme rapporteur. La Commission des recours 
administratifs rejeta l'action de la requérante , invoquant dans sa décision 
collégiale l'expertise de R.W. Le Tribunal fédéral débouta la requérante de son 
recours. 

Article 5 § 4 : si la procédure au titre de cet article ne doit pas toujours 
s'accompagner de garanties identiques à celles prévues à l'article 6 § 1, il faut 
qu'elle revête un caractère juridictionnel et offre des garanties appropriées au 
type de détention en cause. L'article 5 § 4, en garantissant le droit d'introduire 
un recours devant un tribunal, n'exige pas explicitement que ce tribunal soit 
indépendant et impartial, mais il serait inconcevable que cette disposition, qui 
peut concerner des questions aussi sensibles que la privation de liberté d'un 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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aliéné, n'envisage pas également comme condition fondamentale l ' impartialité 
dudit tribunal. Il faut examiner en l'espèce l'existence de certains faits vérifiables 
de na ture à soulever des doutes quant à l ' impartialité de R.W. Il ressort des divers 
actes effectués par R.W. en sa qualité dé juge rapporteur que la procédure suivie 
en l'espèce se distingue d'une procédure où un juge rapporteur est en mesure, 
après l'audience et pendant les délibérations du tribunal, d 'examiner et de 
commenter les preuves présentées par un spécialiste extér ieur; elle diffère aussi 
de la situation qui caractérisait les délégués de l 'ancienne Commission 
européenne des Droits de l 'Homme. S'il est dans l'ordre des choses qu'un expert 
désigné par un tribunal communique son avis tant au tribunal qu'aux parties, il est 
inhabituel qu'un juge expert se forge son opinion et la divulgue aux parties avant 
l 'audience. Les experts ne sont désignés que pour assister le tribunal en lui 
fournissant des avis éclairés, sans avoir de fonctions juridictionnelles, et il revient 
audit tribunal d'apprécier ces avis avec l 'ensemble des autres informations et 
preuves pertinentes. Si le tribunal est appelé à évaluer des preuves 
précédemment livrées par l'un de ses juges sous la forme d'une expertise, il se 
pose la question de l ' impartialité sous son aspect objectif. En l'espèce, avant 
l 'audience devant la Commission des recours administratifs, R.W. avait déjà 
formulé à deux reprises, oralement et par écrit, sa conclusion visant au rejet de la 
demande de libération. Cet te situation a fait légitimement redouter à la 
requérante que, compte tenu de sa position dans la procédure, R.W. eût une 
opinion préconçue quant à la demande de libération qu'elle avait formulée et que 
de ce fait il n 'examinât point sa cause avec l ' impartialité requise. Ces 
appréhensions ne pouvaient qu 'ê t re renforcées par la position occupée par R.W. 
au sein de la Commission des recours administratifs, où il était à la fois le seul 
expert psychiatre et l 'unique personne à l'avoir en tendue ; la requérante pouvait 
ainsi légitimement craindre que l'avis de R.W. pesât d'un poids particulier dans la 
prise de décision. Ces circonstances sont objectivement de nature à justifier les 
appréhensions de la requérante quant à l ' impartialité de R.W. siégeant comme 
juge au sein du tribunal. 
Conclusion : violation (douze voix contre cinq). 

Article 41 : la Cour alloue à la requérante des sommes au titre du dommage moral 
et des frais et dépens. 
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En l 'a f fa ire D . N . c. S u i s s e , 

La C o u r e u r o p é e n n e d e s D r o i t s de l ' H o m m e , s i é g e a n t en u n e G r a n d e 

C h a m b r e c o m p o s é e des j u g e s d o n t le n o m sui t : 

M""' E. PALM, présidente, 

M M . L . WILDHABER, 

J . - P . COSTA, 

A. PASTOR RIDRUEJO, 

J . MAKARCZYK, 

P . KORIS, 

R. TÛRMEN, 

M"" ' 5 F . TULKENS, 

V . STRÀZNICKÂ, 

M M . P . LORENZEN, 

M . FISCHBACH, 

V . BUTKEVYCH, 

J . CASADEVALL, 

M"1 1 ' H . S . GREVÉ, 

M M . A . B . BAKA, 

R. MARUSTE, 

M " " S . BOTOUCHAROVA, 

a insi q u e de M . M . DE SALVIA, greffier, 

A p r è s en avoir d é l i b é r é en c h a m b r e d u consei l les 18 oc tob re 2000 et 

14 février 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L 'affaire a é t é dé fé r ée à la C o u r , c o n f o r m é m e n t a u x d i spos i t ions qu i 

s ' a p p l i q u a i e n t a v a n t l ' e n t r é e en v i g u e u r du P ro toco le n" 11 à la 

C o n v e n t i o n de s a u v e g a r d e des D r o i t s d e l ' H o m m e et des L i b e r t é s 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , p a r la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) et p a r le g o u v e r n e m e n t suisse 

(« le G o u v e r n e m e n t » ) , le 28 oc tob re et le 16 d é c e m b r e 1999 

r e s p e c t i v e m e n t (a r t ic le 5 § 4 du Pro toco le n" 11 et a n c i e n s a r t i c l es 47 et 

48 de la C o n v e n t i o n ) . 

2. A son o r ig ine se t r ouve u n e r e q u ê t e (n" 27154/95) d i r igée c o n t r e la 

C o n f é d é r a t i o n suisse et d o n t u n e r e s s o r t i s s a n t e de cet E t a t , M"" ' D .N. (« l a 

r e q u é r a n t e » ) , ava i t saisi la C o m m i s s i o n le 20 avri l 1995 en v e r t u de 

l ' anc ien a r t i c le 25 de la C o n v e n t i o n . 

3. I n v o q u a n t l ' a r t ic le 5 § 4 d e la C o n v e n t i o n , la r e q u é r a n t e se p l a igna i t 

d ' un m a n q u e d ' i m p a r t i a l i t é d ' u n m e m b r e de la C o m m i s s i o n des r e c o u r s 

a d m i n i s t r a t i f s du c a n t o n de Sa in t -Ga l l , qu i ava i t s t a t u é s u r sa d e m a n d e de 

l i bé ra t ion d ' u n e c l in ique p s y c h i a t r i q u e . 
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4. Le 10 s e p t e m b r e 1997, la C o m m i s s i o n a d é c l a r é ledit g r ie f 

r ecevab le . D a n s son r a p p o r t du 9 s e p t e m b r e 1999 ( anc i en a r t i c le 31 de la 

C o n v e n t i o n ) 1 , elle f o r m u l e l 'avis qu ' i l y a eu v io la t ion d e l ' a r t ic le 5 § 4 

(vingt voix c o n t r e s ix) . 

5. D e v a n t la C o m m i s s i o n , la r e q u é r a n t e , qu i avai t o b t e n u le bénéf ice 

d e l ' a s s i s t ance j u d i c i a i r e , a é t é r e p r é s e n t é e j u s q u ' a u 28 avril 1997 p a r 

M f C h . B e r n h a r t , avocat inscr i t au b a r r e a u de Sa in t -Ga l l , en Suisse . A 

p a r t i r d u 30 m a i 1997, elle a é té r e p r é s e n t é e d e v a n t la C o m m i s s i o n pu i s 

d e v a n t la C o u r p a r M'' B. E u g s t e r , avoca t lui auss i inscr i t a u b a r r e a u d e 

S a i n t - G a l l . Le G o u v e r n e m e n t est p o u r sa p a r t r e p r é s e n t é p a r son a g e n t 

ad jo in t , M . F. S c h ù r m a n n , chef d e la sec t ion d e s d ro i t s de l ' h o m m e et d u 

Conse i l de l 'Eu rope de l 'Office fédéra l d e la j u s t i c e . 

6. Le 6 d é c e m b r e 1999, u n col lège d e la G r a n d e C h a m b r e a déc idé q u e 

l 'affaire deva i t ê t r e e x a m i n é e p a r celle-ci ( a r t i c le 100 § 1 d u r è g l e m e n t de 

la C o u r ) . La c o m p o s i t i o n d e la G r a n d e C h a m b r e a é t é a r r ê t é e 

c o n f o r m é m e n t a u x d i spos i t ions de l 'a r t ic le 27 §§ 2 et 3 de la C o n v e n t i o n 

et de l ' anc ien a r t i c l e 24 d u r è g l e m e n t . La p r é s i d e n t e de la G r a n d e 

C h a m b r e a accédé à la d e m a n d e de la r e q u é r a n t e t e n d a n t à la non -

d ivu lga t ion de son i d e n t i t é (a r t ic le 47 § 3 du r è g l e m e n t ) . 

7. La r e q u é r a n t e e t le G o u v e r n e m e n t on t c h a c u n d é p o s é un m é m o i r e . 

8. A p r è s avoi r c o n s u l t é l ' agen t d u G o u v e r n e m e n t e t l ' avocat d e la 

r e q u é r a n t e , la G r a n d e C h a m b r e a déc idé qu ' i l ne s ' imposa i t pas d e t e n i r 

u n e a u d i e n c e en l ' e spèce (a r t ic le 59 § 2 in fine du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L ' E S P È C E 

9. N é e en 1964, la r e q u é r a n t e a é t é p lacée d a n s u n é t a b l i s s e m e n t 

p s y c h i a t r i q u e à onze r ep r i s e s d e p u i s 1989. En 1994, elle a é t é i n t e r n é e e n 

février , en j u i n et en s e p t e m b r e . 

10. Le 14 n o v e m b r e 1994, le d o c t e u r E., m é d e c i n d e d i s t r i c t 

(Bezirksarzt) à S a i n t - G a l l , d é c i d a , d ' u n c o m m u n accord avec e l le , 

d ' envoye r la r e q u é r a n t e à la c l in ique p s y c h i a t r i q u e c a n t o n a l e de Wi l (« l a 

c l in ique p s y c h i a t r i q u e » ) en r a i son d ' u n e s c h i z o p h r é n i e c h r o n i q u e et d u 

d a n g e r q u e l ' i n t é r e s sée r e p r é s e n t a i t p o u r e l l e - m ê m e . 

11. Le l ' r d é c e m b r e 1994, la r e q u é r a n t e soll ici ta sa l i bé ra t ion . Sa 

d e m a n d e fut r e j e t é e le m ê m e j o u r p a r le d o c t e u r O. , m é d e c i n - c h e f de la 

c l in ique p s y c h i a t r i q u e , qu i évoqua n o t a m m e n t u n e crise (Schub) 

p s y c h o t i q u e d e s c h i z o p h r é n i e r é c u r r e n t e a insi q u e l ' i ncapac i t é d e 

l ' i n t é r e s sée à a c c e p t e r sa m a l a d i e (mangelnde Krankheitseinsicht). 

1. Note du greffe : le rapport est disponible au greffe. 



ARRÊT D.N. a. SUISSE 27 

12. Le 12 d é c e m b r e 1994, la r e q u é r a n t e , qu i é t a i t r e p r é s e n t é e p a r un 

avoca t , sol l ici ta de la C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s 

(Verwaltungsrekurskommission) d u c a n t o n de Sa in t -Ga l l sa l ibé ra t ion de la 

c l in ique p s y c h i a t r i q u e s u r le f o n d e m e n t de l ' a r t ic le 397e § 2 d u code civil 

su isse . Elle d e m a n d a é g a l e m e n t q u e l ' expe r t qu i sera i t c h a r g é de 

l ' e x a m i n e r n ' ag î t point c o m m e j u g e spéc ia l i sé [Fachrichter). 

13. La C o m m i s s i o n des r ecou r s a d m i n i s t r a t i f s c h a r g e a l 'un d e ses 

m e m b r e s , R.W., m é d e c i n spéc ia l i s te en p sych ia t r i e et p s y c h o t h é r a p i e , 

d ' a s s u m e r les fonct ions d e juge r a p p o r t e u r . 

14. Le 15 d é c e m b r e 1994, R.W. i n t e r r o g e a la r e q u é r a n t e à la c l i n i q u e 

p s y c h i a t r i q u e , de 14 h 25 à 15 h 15. D ' a p r è s le p rocès -verba l é t ab l i p a r la 

greff ière (Gerichtsschreiberin), il conc lu t son a u d i t i o n de la m a n i è r e 

su ivan t e : 

«W. explique la suite de la procédure et précise que l 'audience aura lieu le 
28 décembre 1994. 

W. : J e proposerai à la Commission des recours administratifs de rejeter l'action. 

N. : Dommage .» 

15. P a r u n e l e t t r e d u 19 d é c e m b r e 1994, la C o m m i s s i o n des r e c o u r s 

a d m i n i s t r a t i f s i n fo rma l ' avocat de la r e q u é r a n t e q u e l ' a u d i e n c e avai t é t é 

fixée au 28 d é c e m b r e 1994 et qu ' e l l e a u r a i t l ieu à la c l in ique 

p s y c h i a t r i q u e . L a l e t t r e p réc i sa i t q u e R .W. s i ége ra i t e n q u a l i t é de juge 

spécia l isé et de r a p p o r t e u r . Elle a jou ta i t q u e l 'avocat de la r e q u é r a n t e 

se ra i t invi té , lors de l ' a u d i e n c e , à s ' e x p r i m e r sur le r a p p o r t d ' e x p e r t et 

su r le doss ie r . 

16. Le 23 d é c e m b r e 1994, R.W. r e m i t son r a p p o r t d ' e x p e r t . Il y 

d i a g n o s t i q u a i t u n e m a l a d i e m e n t a l e de type s c h i z o p h r é n i q u e et a f f i rmai t 

q u e la r e q u é r a n t e ne pouva i t ê t r e l i bé rée , c o m p t e t e n u des for tes doses de 

m é d i c a m e n t s d o n t elle avai t besoin . Il c o n c l u a i t : « J e r e c o m m a n d e 

d ' é c a r t e r l ' ac t ion si l ' é t a t de s a n t é de la r e q u é r a n t e n e s ' amé l io r e pas 

n e t t e m e n t d'ici l ' a u d i e n c e . La r e q u é r a n t e p e u t c o n s u l t e r ce r a p p o r t . » 

17. L ' a u d i e n c e eu t lieu le 28 d é c e m b r e 1994 à la clinic|ue 

p s y c h i a t r i q u e . L a C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s é t a i t c o m p o s é e 

d u p r é s i d e n t , qu i é t a i t un j u g e p rofess ionne l , et de q u a t r e a u t r e s 

m e m b r e s , à savoir u n p r o c u r e u r p o u r les m i n e u r s (Jugendanwalt), u n 

d i r e c t e u r de d is t r ic t des services soc iaux ayan t la q u a l i t é de t u t e u r 

(Amtsvormund), u n a d m i n i s t r a t e u r d e P r o In f i rmis , fonda t ion a s s i s t a n t les 

m a l a d e s , e t R.W., qui officiait c o m m e r a p p o r t e u r . La C o m m i s s i o n des 

r ecou r s a d m i n i s t r a t i f s e n t e n d i t d e u x m é d e c i n s de la c l in ique 

p s y c h i a t r i q u e et la r e q u é r a n t e . L 'avoca t d e celle-ci, qu i é t a i t en v a c a n c e s , 

ne c o m p a r u t p a s , la C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s a y a n t é c a r t é 

sa d e m a n d e d e r e p o r t d e l ' a u d i e n c e à j a n v i e r 1995. 



28 ARRÊT D.N. c. SUISSE 

18. Le 28 d é c e m b r e 1994, la C o m m i s s i o n des r ecou r s a d m i n i s t r a t i f s 

r e j e t a l ' ac t ion d e la r e q u é r a n t e . 

19. D a n s sa déc is ion , elle conc lu t n o t a m m e n t , en i n v o q u a n t l ' expe r t i s e 

d e R.W., q u e la r e q u é r a n t e souffrai t de g r a v e s t r o u b l e s m e n t a u x j u s t i f i a n t 

son i n t e r n e m e n t d a n s u n e i n s t i t u t i o n p s y c h i a t r i q u e . 

20. P o u r a u t a n t q u e la r e q u é r a n t e avai t d é c l a r é s o u h a i t e r ê t r e 

e x a m i n é e p a r u n e x p e r t non m e m b r e de la C o m m i s s i o n des r e c o u r s 

a d m i n i s t r a t i f s , celle-ci e s t i m a q u e l ' i n t é r e s sée n ' ava i t p a s mo t ivé sa 

d e m a n d e . Elle se r é f é ra à la j u r i s p r u d e n c e du T r i b u n a l fédéra l , et 

n o t a m m e n t à u n e décis ion pub l i ée en 1993 (Arrêts du Tribunal fédéral suisse 

( A T F ) , vol. 119 l a , p . 260) , où l ad i t e j u r i d i c t i o n n ' ava i t p a s e x p l i c i t e m e n t 

exclu la c o m b i n a i s o n de fonct ions d ' e x p e r t et de fonct ions j u d i c i a i r e s . 

2 1 . La r e q u é r a n t e sais i t le T r i b u n a l f édéra l d ' u n r e c o u r s de d ro i t 

pub l ic c o n t e s t a n t n o t a m m e n t la s i t u a t i o n de l ' expe r t R .W. , qu i n ' a u r a i t 

p a s dû , selon el le , c o n n a î t r e de la c ause , dès lors qu ' i l y é t a i t i n t e r v e n u 

a n t é r i e u r e m e n t en q u a l i t é d ' e x p e r t (Vorbefassung). 

22. Le 3 avri l 1995, le T r i b u n a l f édé ra l r e j e t a le r e c o u r s d e d ro i t pub l i c . 

E n ce q u i c o n c e r n e la s i t u a t i o n de l ' expe r t , il d é c l a r a , en s ' a p p u y a n t su r sa 

p r o p r e j u r i s p r u d e n c e : 

«Par la (...) let tre du 19 décembre 1994, l'avocat de la requérante fut informé de 
l 'identité de l 'expert et du fait que celui-ci agirait à la fois en qualité d é j u g e spécialisé 
et de rapporteur . Déjà lorsqu'elle avait saisi la Commission des recours administratifs, 
la requérante avait demandé à t i tre conservatoire que fût exclue la participation de ce 
dernier en quali té de juge spécialisé. Elle ne discute toutefois pas l'avis contraire du 
Tribunal fédéral. Conformément au message adressé par le Conseil fédéral au 
Par lement concernant la partie du code civil t rai tant des in ternements psychiatriques, 
il n'a pas été contesté que les experts au sens de l'article 397e § 5 puissent également 
agir en tant que membres de l 'organe appelé à s ta tuer (...) pour autant que leur 
situation puisse être comparée à celle d'un expert ordinaire consulté dans le cadre 
d 'une procédure d 'administrat ion de la preuve (...). Cer tes , le Tribunal fédéral a 
récemment décrit la combinaison de fonctions d'expert et de fonctions judiciaires 
comme n 'é tant «pas tout à fait i rréprochable» (...). Il n 'empêche qu 'aucun 
changement de jur isprudence ne peut être décelé dans cet te décision et que la 
requérante n'a pas montré aujourd'hui en quoi pareil changement serait nécessaire 
(...)» 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. Le c o d e c iv i l s u i s s e 

23 . Les a r t i c les 397a et su ivan t s du code civil suisse c o n c e r n e n t les 

p r i v a t i o n s de l i be r t é déc idées , n o t a m m e n t , p o u r c a u s e de m a l a d i e 

m e n t a l e . Les a r t i c l e s 397a e t 397b c n u m è r e n t les cond i t i ons a u x q u e l l e s 

sont s u b o r d o n n é e s pa re i l l e s p r iva t ions de l ibe r t é . D a n s l eu r ve r s ion 
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app l i cab le à l ' époque p e r t i n e n t e , les a r t i c l es 397d, 397e et 397f é t a i e n t 

a insi l ibellés : 

«Article 397d 

D. Contrôle judiciaire 

1. La personne en cause ou une personne qui lui est proche peut en appeler par écrit 

au juge , dans les dix jours à compter de la communication de la décision. 

2. Elle en a également le droit lorsqu'une demande de libération est rejetée. 

Article 397e 

E. Procédure dans les cantons 

I. En général 

La procédure est réglée par le droit cantonal, sous les réserves suivantes: 

1. Lors de toute décision, la personne en cause doit être informée des motifs 

justifiant la mesure prise et être avertie, par écrit, de son droit d'en appeler au juge . 

2. Toute personne qui entre dans un établissement doit être immédia tement 
informée, par écrit, de son droit d'en appeler au juge contre son maintien dans cet 
établissement ou le rejet d 'une demande de libération. 

3. La demande de décision judiciaire doit être t ransmise immédia tement au juge 
compétent . 

4. L'autorité qui a ordonné le placement ou le juge peut accorder un effet suspensif 

à la demande de décision judiciaire. 

5. Une décision louchant un malade psychique ne peut être prise qu'avec le concours 
d 'experts ; si ce concours a déjà été demandé dans une première procédure judiciaire, les 
tr ibunaux supérieurs peuvent y renoncer. 

Article 397f 

II. Devant le juge 

1. Le juge s ta tue suivant une procédure simple et rapide. 

2. Au besoin, il accorde à la personne en cause une assistance jur idique. 

3. Cet te personne doit être entendue oralement par le juge de première instance.» 

24. Lors de l ' adop t ion de ces d i spos i t ions , le Conse i l f édéra l p u b l i a en 

1977 d a n s la Feuille fédérale (1977, vol. III , p . 37) u n m e s s a g e à l ' i n t en t ion 

du P a r l e m e n t fédéra l d a n s l eque l il p réc i sa i t q u e les c a n t o n s é t a i e n t l ibres 

de d é s i g n e r c o m m e e x p e r t s , a u x fins d e s d i t e s p r o c é d u r e s d e l i bé ra t i on , 

t a n t des p e r s o n n e s a p p a r t e n a n t à l ' o r g a n e j u r i d i c t i o n n e l appe l é à s t a t u e r 

su r la d e m a n d e q u e d e s p e r s o n n e s n ' e n fa i san t p a s p a r t i e . 
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B. La j u r i s p r u d e n c e d u T r i b u n a l f é d é r a l s u i s s e 

25. Le T r i b u n a l fédéra l a déve loppé u n e j u r i s p r u d e n c e a b o n d a n t e su r 

l ' a r t ic le 397e § 5 ( p a r a g r a p h e 23 c i -dessus ) . D a n s u n a r r ê t pub l ié en 1984 

(ATF, vol. 110 II, p . 122), il s 'est e x p r i m é a ins i a u sujet d e la q u e s t i o n d e 

savoir si l ' expe r t visé à l ' a r t ic le 397c § 5 pouvai t ag i r c o m m e j u g e d a n s la 

p r o c é d u r e : 

«Ce t t e disposition est respectée si l'expert appart ient en qualité de membre à 

l 'organe décisionnel. (...) Le but du texte est d'éviter que le sort des malades mentaux 

ne soit décidé sans que n'ait été recueilli l'avis éclairé d'un médecin spécialiste des 

maladies psychiatriques. Or ce but est at teint de manière optimale si des médecins 

participent en qualité de membres à l 'organe juridictionnel.» 

26. D a n s un a r r ê t de 1992 ( A T F , vol. 1 18 II, p . 253) , il a d é c l a r é : 

« L'une des garant ies procédurales essentielles est que l 'expert visé à l'article 397e § 5 

du code civil doit être à la lois un expert reconnu et une personne impart iale, même s'il 

ne siège pas dans l 'organe appelé à rendre la décision. Cela implique que l'expert n'ait 

pas déjà exprimé une opinion sur la maladie de la personne concernée dans la même 

procédure, c'est-à-dire dans la procédure administrative ayant précédé la procédure 

judiciaire. (...) Car il ne faut pas perdre de vue que le juge qui examine les motifs 

énumérés à l'article 397a §§ 1 et 3 du code civil est largement tr ibutaire de l'avis de 

l 'expert. La position accordée par le législateur fédéral à l'expert dans le cadre d 'une 

privation de liberté à des fins d'assistance est exceptionnelle: elle ne peut en aucune 

manière se comparer à celle d'un expert que l'on consulte dans le cadre de 

l 'administration des preuves. L'expert doit impérat ivement être entendu avant la 

décision contestée de savoir s'il convient ou non de libérer la personne détenue.» 

27. D a n s des a r r ê t s pub l iés en 1993 (ATF, vol. 119 la , p . 260, et 

vol . 119 II , p . 319 ) , le T r i b u n a l f édéra l a m e n t i o n n é le c a r a c t è r e « p a s t o u t 

à fait i r r é p r o c h a b l e d e la c o m b i n a i s o n de fonc t ions d ' e x p e r t et de fonct ions 

j u d i c i a i r e s » («.nicht ganz unbedenkliche Verquickung sachverständiger und 

richterlicher Funktionen ») e t , e n ce q u i c o n c e r n e l ' expe r t visé à l ' a r t ic le 397e 

§ 5 du code civil, 1'« ex igence p a r t i c u l i è r e d ' u n e objec t iv i té c r i t i que à 

l ' éga rd des p r a t i c i e n s hosp i t a l i e r s et des p s y c h i a t r e s » («die hier besonders 

geforderte kritische Objektivität gegenüber den Klinikärzten und den Psychiatern »). 

C. La C o m m i s s i o n d e s r e c o u r s a d m i n i s t r a t i f s d u c a n t o n d e 

S a i n t - G a l l 

28. D a n s le c a n t o n de Sa in t -Ga l l , la C o m m i s s i o n des r e c o u r s 

a d m i n i s t r a t i f s est l ' o r g a n e c o m p é t e n t p o u r s t a t u e r , n o t a m m e n t , en 

m a t i è r e d e p r iva t ion de l ibe r té a u x fins d ' a s s i s t a n c e l o r sque la p e r s o n n e 

c o n c e r n é e d i s c u t e son i n t e r n e m e n t . Elle c o m p t e u n j u g e p e r m a n e n t e t 

v i n g t - q u a t r e à t r e n t e j u g e s spéc ia l i sés , p a r m i l e sque l s f iguren t des 

m é d e c i n s ( souvent p sych ia t r e s ) e t des t r ava i l l eu r s soc iaux . Les j u g e s 

p ro fess ionne l s son t n o m m é s p a r le p a r l e m e n t c a n t o n a l , les j u g e s n o n 
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profess ionne l s et les j u g e s spéc ia l i sés p a r le g o u v e r n e m e n t du c a n t o n de 

Sa in t -Ga l l , su r p ropos i t i on d u t r i b u n a l a d m i n i s t r a t i f du m ê m e c a n t o n . Le 

m a n d a t des j u g e s est de six a n s . 

29. La C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s s iège en u n e f o r m a t i o n 

d e c inq j u g e s , qu i c o m p t e des j u g e s o r d i n a i r e s et des j u g e s spéc ia l i sés . 

30. La C o m m i s s i o n des r ecou r s a d m i n i s t r a t i f s a op t é p o u r le s y s t è m e 

où l ' expe r t r e q u i s p a r l ' a r t ic le 397e § 5 du code civil est dé s igné p a r m i ses 

m e m b r e s . 

3 1 . Te l qu ' i l é t a i t en v i g u e u r à l ' époque p e r t i n e n t e , l ' a r t ic le 71c § 2 de 

la loi sur la p r o c é d u r e a d m i n i s t r a t i v e (Gesetz über die Verwaltungsrechtspflege) 

d u c a n t o n de Sa in t -Ga l l p révoya i t q u e l o r s q u ' é t a i t i n t r o d u i t e u n e ac t i on 

d e v a n t la C o m m i s s i o n des r ecou r s a d m i n i s t r a t i f s le p r é s i d e n t d e cet 

o r g a n e deva i t i m m é d i a t e m e n t o r d o n n e r l ' aud i t ion p a r u n j u g e d e la 

p e r s o n n e c o n c e r n é e . L ' a u d i t i o n é ta i t e f fec tuée p a r le j u g e r a p p o r t e u r , 

qu i deva i t a lors r é d i g e r u n r a p p o r t d ' e x p e r t (a r t ic le 6 d u r è g l e m e n t de 

p r o c é d u r e de la C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s - Reglement über 

den Geschäftsgang der Verwaltungsrekurskommission). 

E N D R O I T 

I. S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 5 § 4 D E LA 

C O N V E N T I O N 

32. La r e q u é r a n t e se p la in t q u ' u n m e m b r e , R.W., de la C o m m i s s i o n 

des r ecou r s a d m i n i s t r a t i f s du c a n t o n de Sa in t -Ga l l qu i s t a t u a su r 

sa d e m a n d e d e l i bé ra t ion d ' u n e c l in ique p s y c h i a t r i q u e m a n q u a i t 

d ' i m p a r t i a l i t é . Elle invoque l 'a r t ic le 5 § 4 de la C o n v e n t i o n , a u x t e r m e s 

d u q u e l : 

«Toute personne privée de sa liberté par arrestat ion ou détention a le droit 

d ' introduire un recours devant un tribunal, afin qu'il s ta tue à bref délai sur la légalité 

de sa détent ion et ordonne sa libération si la détention est illégale. » 

33 . La C o m m i s s i o n f o r m u l e l 'avis qu ' i l y a eu v io la t ion de c e t t e 

d i spos i t ion , ce q u e c o n t e s t e le G o u v e r n e m e n t . 

A. T h è s e s d é f e n d u e s d e v a n t la C o u r 

/. La requérante 

34. La r e q u é r a n t e a l l ègue q u e , c o m p t e t e n u d e l 'avis d ' e x p e r t 

p r é c é d e m m e n t é m i s p a r lui, R .W. avai t u n e op in ion p r é c o n ç u e lo rsqu ' i l 

c o n n u t de sa d e m a n d e de l i bé ra t ion de la c l in ique p s y c h i a t r i q u e . C e t t e 

op in ion p r é c o n ç u e a u r a i t j o u é u n rô le d ' a u t a n t p lus g r a n d q u e les a u t r e s 
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m e m b r e s de la C o m m i s s i o n d e s r ecou r s a d m i n i s t r a t i f s n ' é t a i e n t p a s 

ve r sé s e n la m a t i è r e e t d e v a i e n t s ' en r e m e t t r e e n t i è r e m e n t à R.W., seu l 

p s y c h i a t r e de la f o r m a t i o n de j u g e m e n t . 

2. Le Gouvernement 

35. Le G o u v e r n e m e n t s o u t i e n t q u e la s i t u a t i o n de R .W. sa t i s fa isa i t 

a u x cond i t i ons de l ' a r t ic le 5 § 4 de la C o n v e n t i o n . C e t t e c l ause 

n ' e x i g e r a i t pas u n e j u r i d i c t i o n d e type c l a s s ique , i n t é g r é e a u x s t r u c t u r e s 

j u d i c i a i r e s o r d i n a i r e s du pays . Les E t a t s s e r a i e n t l ib res de chois i r la 

m a n i è r e de se c o n f o r m e r a u x ob l iga t ions qu ' e l l e l eu r fait ( a r r ê t X 

c. Royaume-Uni d u 5 n o v e m b r e 1981, sé r ie A n" 46 , p . 2 3 , § 53 ) . E n 

l ' e spèce , ses ex igences a u r a i e n t é t é p a r f a i t e m e n t r e m p l i e s , dès lors q u e 

la p r o c é d u r e suivie é t a i t a d a p t é e à la fo rme d e d é t e n t i o n en cause . 

36. Le G o u v e r n e m e n t r a p p e l l e q u e l ' a r t ic le 397f § 1 du code civil su isse 

r e q u i e r t u n e p r o c é d u r e « s i m p l e » . D e p lus , la C o m m i s s i o n des r e c o u r s 

a d m i n i s t r a t i f s du c a n t o n de Sa in t -Ga l l se c o m p o s a i t de d e u x j u r i s t e s , 

d ' u n m é d e c i n et de d e u x m e m b r e s e x e r ç a n t d ' a u t r e s profess ions . Le 

c a n t o n d e Sa in t -Ga l l e n t e n d a i t a ins i év i t e r q u ' u n accen t t r o p i m p o r t a n t 

fût mi s sur l ' a spec t m é d i c a l des choses d a n s ce g e n r e d 'a f fa i res , 

c o n s i d é r a n t q u e la décis ion de pr iver u n e p e r s o n n e d e sa l i be r t é 

néces s i t a i t un e x a m e n p lu r id i sc ip l ina i r e . P o u r le G o u v e r n e m e n t , il é t a i t 

p a r a i l l eu r s c o m p r é h e n s i b l e q u e le po in t d e vue e x p r i m é p a r le p sych ia t r e 

j o u â t u n rôle e s sen t i e l d a n s la déc is ion de la C o m m i s s i o n des r e c o u r s 

a d m i n i s t r a t i f s . U n j u g e pouva i t a c q u é r i r u n e c o n n a i s s a n c e spécia l i sée 

d a n s le c a d r e de la p r o c é d u r e . C e t t e s i t u a t i o n ne se ra i t pas sans ana log i e 

avec les fonct ions q u ' e x e r ç a i e n t les d é l é g u é s de la C o m m i s s i o n c h a r g é s 

d ' e f fec tue r u n e e n q u ê t e en a p p l i c a t i o n de l ' anc ien a r t i c le 28 a) de la 

C o n v e n t i o n , ce q u e sou l i gne ra i t l 'op in ion d i s s i den t e a n n e x é e au r a p p o r t 

é t ab l i p a r la C o m m i s s i o n en l ' e spèce au t i t r e d e l ' anc ien a r t i c l e 31 de la 

C o n v e n t i o n . 

37. D ' a p r è s le G o u v e r n e m e n t , R .W. ne p e u t p a s s e r p o u r avoir agi à des 

t i t r e s d i f fé ren t s se lon le s t a d e de la p r o c é d u r e . Il y a u r a i t l ieu a u c o n t r a i r e 

de c o n s i d é r e r q u ' e n sa q u a l i t é de r a p p o r t e u r il lui fallait r é d i g e r p o u r la 

C o m m i s s i o n d e s r e c o u r s a d m i n i s t r a t i f s u n r a p p o r t d ' e x p e r t j u d i c i a i r e 

d a n s le c a d r e d e la p r o c é d u r e . U n e fois le r a p p o r t é t ab l i , la C o m m i s s i o n 

d e s r e c o u r s a d m i n i s t r a t i f s ava i t o r g a n i s é u n e a u d i e n c e à l aque l l e ava i en t 

a ss i s t é l ' e n s e m b l e d e s j u g e s et au c o u r s d e l aque l l e la r e q u é r a n t e avai t eu 

la poss ib i l i té de c o n t e s t e r les conc lus ions d u r a p p o r t d ' e x p e r t . P a r t i en 

v a c a n c e s , l 'avocat de la r e q u é r a n t e n ' ava i t tou te fo is pas c o m p a r u , e t c 'es t 

à bon d ro i t q u e la C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s avai t déc idé de 

r e j e t e r la d e m a n d e d ' a j o u r n e m e n t des d é b a t s . E n déf in i t ive , et m ê m e si 

l ' avocat d e la r e q u é r a n t e d e m a n d a d ' e m b l é e q u e l ' e x p e r t p sych i a t r e 

d e v a n t ê t r e dé s igné d a n s la p r o c é d u r e ne fût pas m e m b r e de la 
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C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s , ni lui ni la r e q u é r a n t e n ' a u r a i e n t 

c o n t e s t é l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é de R.W. e n t a n t q u e j u g e . 

3. La Commission 

38 . Su r la b a s e de la j u r i s p r u d e n c e de la C o u r , la C o m m i s s i o n a e s t i m é 

q u ' e u é g a r d à la s i t ua t i on de R .W. la C o m m i s s i o n des r ecou r s 

a d m i n i s t r a t i f s a p p e l é e à s t a t u e r su r la d e m a n d e de l i bé r a t i on d e la 

c l in ique p s y c h i a t r i q u e f o r m é e p a r la r e q u é r a n t e n ' é t a i t pas un 

« t r i b u n a l » , a u sens de l ' a r t i c le 5 § 4 de la C o n v e n t i o n . Q u a n t à l 'op in ion 

d i s s iden te a n n e x é e au r a p p o r t , elle conc lua i t à l ' absence de v io la t ion de 

l ' a r t ic le 5 § 4, c o n s i d é r a n t q u e la p r o c é d u r e suivie en l ' o ccu r r ence é t a i t 

b ien a d a p t é e a u x c i r c o n s t a n c e s p a r t i c u l i è r e s de la c a u s e . 

B. L ' a p p r é c i a t i o n d e la C o u r 

39. A u c u n e des p a r t i e s n e c o n t e s t e q u e la C o m m i s s i o n d e s r e c o u r s 

a d m i n i s t r a t i f s qu i se p r o n o n ç a sur la d e m a n d e de la r e q u é r a n t e t e n d a n t 

à sa l i bé ra t ion d e la c l in ique p s y c h i a t r i q u e c o n s t i t u a i t en p r i n c i p e u n 

« t r i b u n a l » , au sens d e l ' a r t ic le 5 § 4 de la C o n v e n t i o n , qu i ava i t 

c o m p é t e n c e p o u r « s t a t u e r » s u r la « l é g a l i t é » de la d é t e n t i o n e t o r d o n n e r 

la l i bé ra t ion d e l ' i n t é r e s sée en cas de d é t e n t i o n i l légale ( a r r ê t Weeks 

c. Royaume-Uni d u 2 m a r s 1987, sér ie A n° 114, p . 30, § 61) . Il est v ra i 

q u ' o u t r e d e u x j u r i s t e s la C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s 

c o m p o r t a i t en l ' occu r rence t ro i s j u g e s spéc ia l i sés , a u n o m b r e d e s q u e l s 

f igura i t le p s y c h i a t r e R .W. , dé s igné c o m m e r a p p o r t e u r . Tou te fo i s , 

d i f fé ren ts m o y e n s de s ' a c q u i t t e r d e l eu r s e n g a g e m e n t s a u t i t r e d e 

l ' a r t ic le 5 § 4 d e la C o n v e n t i o n s 'offrent a u x E t a t s c o n t r a c t a n t s , et il 

n ' e n t r e pas d a n s les a t t r i b u t i o n s de la C o u r de r e c h e r c h e r en quo i 

cons i s t e r a i t , en la m a t i è r e , le s y s t è m e de con t rô l e j u r i d i c t i o n n e l le 

m e i l l e u r ou le p lus a d é q u a t ( a r r ê t X c. Royaume-Uni, p r é c i t é , p . 23 , § 53) . 

40 . E n l ' e spèce , tou te fo i s , la r e q u é r a n t e c o n t e s t e l ' i m p a r t i a l i t é de 

R.W., qu i e n sa q u a l i t é d é j u g e r a p p o r t e u r avai t é t é invi té à é m e t t r e u n 

avis d ' e x p e r t c o n c e r n a n t son é t a t d e s a n t é . Le G o u v e r n e m e n t s o u t i e n t 

qu ' i l a é t é p a r f a i t e m e n t sa t is fa i t a u x ex igences de l ' a r t ic le 5 § 4 de la 

C o n v e n t i o n , d a n s la m e s u r e où la p r o c é d u r e suivie d e v a n t la C o m m i s s i o n 

des r e c o u r s a d m i n i s t r a t i f s é t a i t a d a p t é e à la fo rme p a r t i c u l i è r e de 

d é t e n t i o n en c a u s e . 

4 1 . D ' a p r è s la j u r i s p r u d e n c e de la C o u r , si la p r o c é d u r e au t i t r e d e 

l ' a r t ic le 5 § 4 ne doit pas tou jours s ' a c c o m p a g n e r de g a r a n t i e s i d e n t i q u e s 

à cel les q u e l ' a r t ic le 6 § 1 p re sc r i t p o u r les p rocès civils ou p é n a u x , il 

faut qu ' e l l e r e v ê t e u n c a r a c t è r e j u r i d i c t i o n n e l et offre des g a r a n t i e s 

a p p r o p r i é e s au type de p r iva t ion de l ibe r té en q u e s t i o n (Niedbala 

c. Pologne, n° 27915 /95 , § 66, 4 ju i l l e t 2000, non pub l i é ) . 
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42 . C e r t e s , l ' a r t ic le 5 § 4 de la C o n v e n t i o n , qu i c o n s a c r e le d ro i t 

« d ' i n t r o d u i r e u n r e c o u r s d e v a n t u n t r i b u n a l » , n ' ex ige pas e x p l i c i t e m e n t 

q u e ce t r i b u n a l soit i n d é p e n d a n t et i m p a r t i a l , et il diffère d o n c d e 

l ' a r t ic le 6 § 1, qu i pa r l e n o t a m m e n t d ' u n « t r i b u n a l i n d é p e n d a n t et 

i m p a r t i a l » . Tou te fo i s , la C o u r a j u g é q u e l ' i n d é p e n d a n c e r e p r é s e n t e l ' un 

des é l é m e n t s cons t i tu t i f s les p lus i m p o r t a n t s de la no t ion d e « t r i b u n a l » 

q u e l 'on t rouve d a n s p lu s i eu r s a r t i c les de la C o n v e n t i o n ( a r r ê t De Wilde, 

Ooms et Versyp c. Belgique du 18 j u i n 1971, sér ie A n° 12, pp . 41-42, § 78). L a 

C o u r e s t i m e qu ' i l s e ra i t inconcevab le q u e l ' a r t ic le 5 § 4 de la C o n v e n t i o n , 

qu i p e u t c o n c e r n e r des q u e s t i o n s auss i sens ib les q u e la p r iva t i on de sa 

l i be r t é d ' u n « a l i é n é » , au sens d e l 'a r t ic le 5 § 1 e ) , n ' env i s age p a s 

é g a l e m e n t c o m m e cond i t i on f o n d a m e n t a l e l ' i m p a r t i a l i t é du t r i b u n a l en 

q u e s t i o n . 

4 3 . E n l ' e spèce , la r e q u é r a n t e af f i rme q u e R .W. ava i t u n e op in ion 

p r é c o n ç u e lorsqu ' i l se p r o n o n ç a , avec les q u a t r e a u t r e s m e m b r e s de la 

C o m m i s s i o n des r ecou r s a d m i n i s t r a t i f s , su r sa d e m a n d e de l i bé r a t i on de 

la c l in ique p s y c h i a t r i q u e . Elle sou l igne n o t a m m e n t q u e R .W. l 'avai t 

e n t e n d u e et s ' é ta i t e x p r i m é a v a n t l ' aud i ence su r son é t a t d e s a n t é et su r 

ce qu ' i l p r o p o s e r a i t à la C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s . 

44 . Se p e n c h a n t su r l ' i m p a r t i a l i t é d e R .W. d a n s l ' exerc ice de ses 

fonc t ions de j u g e r a p p o r t e u r , la C o u r r a p p e l l e q u e l ' i m p a r t i a l i t é doi t 

s ' a p p r é c i e r se lon u n e d é m a r c h e subjec t ive , e s sayan t de d é t e r m i n e r la 

convic t ion p e r s o n n e l l e de tel j u g e en te l le occas ion, et selon u n e 

d é m a r c h e object ive , a m e n a n t à s ' a s s u r e r qu ' i l offrait des g a r a n t i e s 

suf f i san tes p o u r exc lu re tou t d o u t e l é g i t i m e à cet é g a r d (voir, e n t r e 

a u t r e s , l ' a r r ê t Castillo Algar c. Espagne du 28 o c t o b r e 1998, Recueil des arrêts 

et décisions 1998-Vffl, p . 3116 , §§ 43 et suiv.) . 

45 . L ' i m p a r t i a l i t é p e r s o n n e l l e d ' u n j u g e se p r é s u m e j u s q u ' à la p r e u v e 

du c o n t r a i r e , non r a p p o r t é e en l 'espèce ( a r r ê t Hauschildt c. Danemark du 

24 m a i 1989, sé r ie A n" 154, p . 2 1 , § 47) . 

46 . E n ce qu i c o n c e r n e le c r i t è r e objectif, il s 'agit de d é t e r m i n e r si, 

i n d é p e n d a m m e n t d e la c o n d u i t e p e r s o n n e l l e du j u g e , il ex i s t e c e r t a i n s 

fai ts vér i f iables de n a t u r e à sou lever des d o u t e s q u a n t à son i m p a r t i a l i t é . 

Il y a n o t a m m e n t l ieu de t e n i r c o m p t e à cet é g a r d de l ' o rgan i sa t i on i n t e r n e 

d e la j u r i d i c t i o n c o n c e r n é e , é t a n t e n t e n d u q u e le s i m p l e fait q u e d e s 

f onc t i onna i r e s s i è g e n t à ra i son de l e u r e x p é r i e n c e p a r t i c u l i è r e ne s a u r a i t 

r e n d r e su j e t t e s à c a u t i o n l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é du t r i b u n a l 

( a r r ê t s Piersack c. Belgique du I e r o c tob re 1982, sér ie A n" 53 , p . 15, § 30 d ) , 

et Stallinger et Kuso c. Autriche du 23 avril 1997, Recueil 1997-11, p . 677, § 37) . 

E n la m a t i è r e , m ê m e les a p p a r e n c e s p e u v e n t r evê t i r de l ' i m p o r t a n c e . Il y 

va d e la conf iance q u e les t r i b u n a u x d ' u n e socié té d é m o c r a t i q u e se do iven t 

d ' i n s p i r e r aux j u s t i c i a b l e s , et n o t a m m e n t a u x p a r t i e s en l i t ige . Doi t a ins i 

se r é c u s e r t ou t j u g e don t on p e u t l é g i t i m e m e n t c r a i n d r e un m a n q u e 

d ' i m p a r t i a l i t é . P o u r se p r o n o n c e r s u r l ' ex i s t ence d a n s u n e affaire d o n n é e 
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d ' u n e r a i son l ég i t ime de r e d o u t e r chez u n j u g e u n d é f a u t d ' i m p a r t i a l i t é , 

l ' op t ique des p a r t i e s c o n c e r n é e s e n t r e en l igne d e c o m p t e , m a i s ne j o u e 

pas u n rô le décisif. L ' é l é m e n t d é t e r m i n a n t cons i s te à savoir si les 

a p p r é h e n s i o n s en q u e s t i o n p e u v e n t p a s s e r p o u r o b j e c t i v e m e n t jus t i f i ées 

(voir, mutatis mutandis, l ' a r rê tHauschi ld t p r é c i t é , p . 2 1 , § 48) . 

47 . Le G o u v e r n e m e n t fait obse rve r q u e la r e q u é r a n t e a o m i s de 

c o n t e s t e r d a n s la p r o c é d u r e i n t e r n e l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é de 

R .W. La C o u r no te tou te fo i s q u e la r e q u é r a n t e p réc i sa i t d a n s sa 

d e m a n d e de l i bé ra t ion du 1 e r d é c e m b r e 1994 qu ' e l l e s o u h a i t a i t q u e 

l ' expe r t qu i s e r a i t c h a r g é de l ' e x a m i n e r n ' ag î t po in t en q u a l i t é de j u g e 

spécia l i sé de la C o m m i s s i o n d e s r ecou r s a d m i n i s t r a t i f s . 

48 . La C o u r a eu é g a r d à l ' é t e n d u e et à la n a t u r e du rô le j o u é p a r R .W. 

C o m m e le G o u v e r n e m e n t l 'a sou l igné , R .W. n ' a e x e r c é q u ' u n e seu le et 

m ê m e fonct ion tou t au long de la p r o c é d u r e . Il a ag i c o m m e j u g e 

r a p p o r t e u r , dé s igné p o u r e x a m i n e r de m a n i è r e a p p r o f o n d i e , éva lue r et 

c o m m e n t e r l ' é t a t de s a n t é de la r e q u é r a n t e , afin de pouvoir déc ide r de 

l ' o p p o r t u n i t é de m e t t r e fin à son i n t e r n e m e n t p s y c h i a t r i q u e . 

49 . T a n t le G o u v e r n e m e n t q u e les m e m b r e s d i s s i d e n t s de la 

C o m m i s s i o n font obse rve r de su rc ro î t q u e les ac tes l i t ig ieux de R .W. sont 

t yp iques des fonct ions d ' u n j u g e r a p p o r t e u r et q u e la d é s i g n a t i o n de R .W. 

e n c e t t e q u a l i t é é t a i t log ique , eu é g a r d à ses c o n n a i s s a n c e s spéc ia l i sées . 

D e p lus , les ac t e s en q u e s t i o n p o u r r a i e n t se c o m p a r e r à ceux des 

d é l é g u é s de l ' a n c i e n n e C o m m i s s i o n qu i é m e t t a i e n t u n e p ropos i t i on a p r è s 

avoir m e n é u n e e n q u ê t e en app l i ca t i on d e l ' anc ien a r t i c l e 28 a) de la 

C o n v e n t i o n . 

50. La C o u r a d i s t i n g u é les ac t e s s u i v a n t s , accompl i s p a r R .W. en sa 

q u a l i t é d e j u g e r a p p o r t e u r . P r e m i è r e m e n t , le 15 d é c e m b r e 1994, 

l ' i n t é re s sé p r o c é d a à u n e a u d i t i o n de la r e q u é r a n t e au t e r m e de l aque l l e 

il conclut qu ' i l « p r o p o s e r a i [t] à la C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s 

de r e j e t e r l ' a c t i on» . E n s u i t e , le 23 d é c e m b r e 1994, il r e m i t son 

r a p p o r t d ' e x p e r t su r l ' é t a t de s a n t é de la r e q u é r a n t e ; il y d é c l a r a i t 

« r e c o m m a n d e [r] d ' é c a r t e r l ' ac t ion si l ' é t a t de s a n t é de la r e q u é r a n t e n e 

s ' a m é l i o r [ a i t ] pas n e t t e m e n t [avant la d a t e de] l ' a u d i e n c e » . C i n q jours 

plus t a r d , le 28 d é c e m b r e 1994, la C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s 

t in t u n e a u d i e n c e au cour s de l aque l l e la r e q u é r a n t e et d ' a u t r e s p e r s o n n e s 

fu ren t e n t e n d u e s ; l ' e n s e m b l e des j u g e s é t a i e n t p r é s e n t s , y c o m p r i s R .W. 

Enf in , tou jours le 28 d é c e m b r e , la C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s 

r e n d i t sa déc is ion , fruit du t rava i l de l ' e n s e m b l e des j u g e s , y c o m p r i s R .W. 

5 1 . Au vu de ces d ivers a c t e s , la C o u r e s t i m e q u e la p r é s e n t e e spèce se 

d i s t i n g u e d ' u n e p r o c é d u r e où un j u g e r a p p o r t e u r est en m e s u r e , a p r è s 

l ' aud ience et p e n d a n t les d é l i b é r a t i o n s du t r i b u n a l , d ' e x a m i n e r e t de 

c o m m e n t e r les p r e u v e s spéc ia l i sées , p a r e x e m p l e les avis d ' e x p e r t 

p r é s e n t é s au t r i b u n a l p a r u n spéc ia l i s te e x t é r i e u r . La s i t u a t i o n diffère 

é g a l e m e n t de celle qu i c a r a c t é r i s a i t les d é l é g u é s de l ' a n c i e n n e 
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C o m m i s s i o n qu i , lo rsqu ' i l s e f fec tua ien t u n e e n q u ê t e , ne pouva i en t 

i n f o r m e r les p a r t i e s d e s p ropos i t i ons qu ' i l s p o u r r a i e n t faire 

u l t é r i e u r e m e n t d e v a n t la C o m m i s s i o n , p u i s q u e celle-ci s iégea i t à hu is 

clos ( anc ien a r t i c l e 33 de la C o n v e n t i o n ) . 

52 . D e fait, s'il es t d a n s l ' o rd re des choses q u ' u n e x p e r t dé s igné p a r u n 

t r i b u n a l c o m m u n i q u e son avis d ' e x p e r t avec ses conc lus ions t a n t au 

t r i b u n a l q u ' a u x p a r t i e s à la p r o c é d u r e , il es t i n h a b i t u e l q u ' u n j u g e e x p e r t 

se forge son op in ion et la d ivu lgue aux p a r t i e s a v a n t l ' aud i ence , c o m m e 

cela s 'est p r o d u i t en l ' e spèce . 

5 3 . Il est v ra i q u e , d ' a p r è s la j u r i s p r u d e n c e du T r i b u n a l fédéra l , la 

s i t u a t i o n d ' un e x p e r t consu l t é d a n s u n e p r o c é d u r e re la t ive à u n 

i n t e r n e m e n t p s y c h i a t r i q u e diffère s u b s t a n t i e l l e m e n t de cel le d ' u n e x p e r t 

c o m m i s d a n s u n e p r o c é d u r e d ' a d m i n i s t r a t i o n d e la p r e u v e ( p a r a g r a p h e 26 

c i -dessus ) . La C o u r e s t i m e tou te fo is q u e d a n s l 'une c o m m e d a n s l ' a u t r e 

p r o c é d u r e les e x p e r t s ne son t d é s i g n é s q u e p o u r a s s i s t e r le t r i b u n a l en lui 

f ou rn i s s an t d e s avis éc la i rés g r âce à l eu r s c o n n a i s s a n c e s spéc ia l i sées , s a n s 

avoir de fonct ions j u r i d i c t i o n n e l l e s . Il i n c o m b e au t r i b u n a l c o n c e r n é e t à 

ses j u g e s d ' a p p r é c i e r ces avis d ' e x p e r t , avec l ' e n s e m b l e des a u t r e s 

i n f o r m a t i o n s e t p r e u v e s p e r t i n e n t e s . La q u e s t i o n d e l ' i m p a r t i a l i t é a u 

r e g a r d d u c r i t è r e object i f se pose si le t r i b u n a l est a p p e l é à éva lue r des 

p r e u v e s p r é c é d e m m e n t l ivrées p a r l 'un de ses j u g e s sous la fo rme d ' u n 

avis d ' e x p e r t . Auss i la C o u r doi t -e l le se p e n c h e r su r les c r a i n t e s q u e la 

r e q u é r a n t e a pu é p r o u v e r à cet é g a r d au cours de la p r o c é d u r e . 

54. L o r s q u e l ' i n t é r e s sée a s s i s t a à l ' aud i ence d e v a n t la C o m m i s s i o n des 

r ecou r s a d m i n i s t r a t i f s le 28 d é c e m b r e 1994, R .W. ava i t dé jà fo rmulé à 

d e u x r ep r i s e s - o r a l e m e n t , à l ' i ssue de l ' aud i t i on du 15 d é c e m b r e , pu is , 

p a r écr i t , d a n s son r a p p o r t d u 23 d é c e m b r e - sa conclus ion se lon l aque l l e , 

eu é g a r d au r é s u l t a t de l ' e x a m e n p s y c h i a t r i q u e , il p r o p o s e r a i t à la 

C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s de r e j e t e r la d e m a n d e d e 

l i b é r a t i o n f o r m é e p a r la r e q u é r a n t e . La C o u r e s t i m e q u e c e t t e s i t u a t i o n a 

fait l é g i t i m e m e n t r e d o u t e r à la r e q u é r a n t e q u e , c o m p t e t e n u d e sa 

pos i t ion d a n s la p r o c é d u r e , R .W. e û t u n e op in ion p r é c o n ç u e r e l a t i v e m e n t 

à sa d e m a n d e de l i bé r a t i on et q u e , de ce fait , il n ' e x a m i n â t po in t sa 

c a u s e avec l ' i m p a r t i a l i t é r e q u i s e (voir, mutatis mutandis, l ' a r r ê t De Haan 

c. Pays-Bas du 26 a o û t 1997, Recueil 1997-IV, pp . 1392-1393, § 51) . 

55 . Les a p p r é h e n s i o n s de la r e q u é r a n t e ne p o u v a i e n t q u ' ê t r e 

r en fo rcées pa r la pos i t ion o c c u p é e p a r R .W. a u sein de la C o m m i s s i o n 

d e s r e c o u r s a d m i n i s t r a t i f s , où il é t a i t à la fois le seul e x p e r t p s y c h i a t r e et 

l ' u n i q u e p e r s o n n e à avoir e n t e n d u la r e q u é r a n t e . Cel le-ci pouva i t 

l é g i t i m e m e n t c r a i n d r e q u e l 'avis de R .W. p e s â t d ' u n poids p a r t i c u l i e r 

d a n s la p r i se de déc is ion . 

56 . L a C o u r e s t i m e q u e , c o n s i d é r é e s g l o b a l e m e n t , ces c i r c o n s t a n c e s 

son t o b j e c t i v e m e n t d e n a t u r e à ju s t i f i e r les c r a i n t e s n o u r r i e s p a r la 
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r e q u é r a n t e q u a n t à l ' i m p a r t i a l i t é de R .W. s i é g e a n t c o m m e j u g e au sein de 

la C o m m i s s i o n des r ecou r s a d m i n i s t r a t i f s . 

57 . En c o n s é q u e n c e , il y a eu e n l ' e spèce v io la t ion de l ' a r t ic le 5 § 4 de la 

C o n v e n t i o n . 

II. S U R L ' A P P L I C A T I O N DE L ' A R T I C L E 41 D E LA C O N V E N T I O N 

5 8 . L ' a r t i c l e 41 de la C o n v e n t i o n est a ins i libellé : 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Part ie contractante ne permet d'effacer qu ' imparfa i tement les 

conséquences de cette violation, la Cour accorde à la part ie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e 

59. La r e q u é r a n t e r é c l a m e u n e s o m m e p o u r d o m m a g e m o r a l , qu ' e l l e 

laisse à la C o u r le soin de d é t e r m i n e r . Le G o u v e r n e m e n t invite la C o u r à 

d i r e q u e le c o n s t a t d ' u n e v io la t ion r e p r é s e n t e en soi u n e sa t i s fac t ion 

é q u i t a b l e suf f i san te . 

60 . S t a t u a n t en é q u i t é , la C o u r a l loue à la r e q u é r a n t e 3 000 f rancs 

su isses ( C H F ) de ce chef. 

B. F r a i s e t d é p e n s 

6 1 . D a n s ses p r é t e n t i o n s à ce t i t r e , l ' avocat a c t u e l de la r e q u é r a n t e 

évoque des d é b o u r s s ' é levant à 1 182,90 C H F a ins i q u e 34,23 h e u r e s d e 

t r ava i l . L ' a n c i e n avocat de la r e q u é r a n t e r é c l a m e au t o t a l u n e s o m m e de 

2 800 C H F . 

62 . Le G o u v e r n e m e n t a f f i rme q u e la r e q u é r a n t e n ' a p a s eu à a c q u i t t e r 

de frais de p r o c é d u r e e n Suisse . P a r a i l l eu r s , le T r i b u n a l f édéra l lui a 

a l loué u n e s o m m e de 700 C H F au t i t r e de l ' a s s i s t ance j u d i c i a i r e . 

Le G o u v e r n e m e n t cons idè re q u ' u n e s o m m e d e 2 000 C H F couvr i r a i t à 

suff isance les frais d ' avoca t e n t r a î n é s p a r la p r o c é d u r e suivie à S t r a s b o u r g . 

63 . La C o u r , c o n f o r m é m e n t à sa j u r i s p r u d e n c e , r e c h e r c h e r a si les frais 

et d é p e n s d o n t le r e m b o u r s e m e n t est r é c l a m é on t é t é r é e l l e m e n t exposés 

p o u r p r é v e n i r ou r e d r e s s e r la s i t u a t i o n j u g é e cons t i t u t i ve d ' u n e v io la t ion 

de la C o n v e n t i o n , s'ils c o r r e s p o n d a i e n t à u n e néces s i t é e t s'ils son t 

r a i s o n n a b l e s q u a n t à l e u r t a u x (voir, p a r e x e m p l e , l ' a r r ê t Nilsen et Johnsen 

c. Norvège [ G C ] , n" 23118 /93 , § 62, C E D H 1999-VIII) . 

64. La C o u r j u g e les p r é t e n t i o n s de la r e q u é r a n t e excess ives . S t a t u a n t 

en é q u i t é et d é d u c t i o n fai te d e s 6 200 f rancs f rançais ve r sés a u t i t r e de 

l ' a s s i s t ance j u d i c i a i r e , elle a l loue à l ' i n t é r e s sée 1 500 C H F p o u r les frais 
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e t d é p e n s f ac tu rés p a r son a n c i e n avoca t , et 2 000 C H F p o u r ceux r é c l a m é s 

p a r son avocat a c t u e l . 

C. I n t é r ê t s m o r a t o i r e s 

65. D ' a p r è s les i n f o r m a t i o n s d o n t la C o u r d i spose , le t a u x d ' i n t é r ê t 

légal app l i cab le en Suisse à la d a t e d ' a d o p t i o n d u p r é s e n t a r r ê t es t de 5 % 

l ' an . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r d o u z e voix c o n t r e c inq , qu ' i l y a eu v io la t ion de l 'a r t ic le 5 § 4 d e 

la C o n v e n t i o n ; 

2. Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t d é f e n d e u r doi t v e r s e r à la r e q u é r a n t e , d a n s les t ro is mo i s , 

3 000 C H F ( t ro is mi l le f rancs suisses) p o u r d o m m a g e m o r a l e t 

3 500 C H F ( t ro is mi l le c inq c e n t s f rancs suisses) p o u r frais et d é p e n s ; 

b) q u e ces s o m m e s se ron t à m a j o r e r d ' u n i n t é r ê t s imp le de 5 % l 'an à 

c o m p t e r de l ' exp i r a t i on dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

3. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le 

s u r p l u s . 

Fa i t en f rança is et en ang la i s , pu i s c o m m u n i q u é p a r écr i t le 29 m a r s 

2 0 0 1 , en app l i ca t ion de l ' a r t ic le 77 §§ 2 e t 3 d u r è g l e m e n t . 

E l i s a b e t h PALM 

Michè l e DE SALVIA P r é s i d e n t e 

Greff ier 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t a u x a r t i c l e s 45 § 2 de la 

C o n v e n t i o n e t 74 § 2 du r è g l e m e n t , l ' exposé de l ' op in ion d i s s i d e n t e 

c o m m u n e à M . W i l d h a b e r , M . T ü r m e n , M . Bu tkevych , M. B a k a e t 

M m c B o t o u c h a r o v a . 

E .P . 

M. de S. 
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O P I N I O N D I S S I D E N T E C O M M U N E À M . W I L D H A B E R , 

M . T Ü R M E N , M . B U T K E V Y C H , M . B A K A 

E T M " " ' B O T O U C H A R O V A , J U G E S 

(Traduction) 

N o u s r e g r e t t o n s de ne pouvoi r sousc r i re à la conc lus ion de la C o u r se lon 

l aque l l e il y a eu e n l ' espèce v io la t ion de l ' a r t ic le 5 § 4 d e la C o n v e n t i o n . 

La q u e s t i o n est de savoir si, du po in t de vue objectif, l ' i m p a r t i a l i t é d e 

R .W. pouva i t ê t r e mise e n c a u s e au m o t i f q u e celui-ci ava i t fait c o n n a î t r e 

les conc lus ions de son e x a m e n méd ica l de la r e q u é r a n t e avan t q u e la 

C o m m i s s i o n des r ecou r s a d m i n i s t r a t i f s ne s t a t u e su r la d e m a n d e d e 

l ' i n t é r e s sée , et s u r t o u t a v a n t l ' a u d i e n c e du 28 d é c e m b r e 1994. 

P o u r éc l a i r e r le c o n t e x t e de la c a u s e , n o u s faisons obse rve r q u e l o r sque 

R .W. e n t e n d i t et e x a m i n a la r e q u é r a n t e celle-ci ava i t dé j à é t é e x a m i n é e 

p a r d e u x a u t r e s e x p e r t s m é d i c a u x . Pa r e i l e x a m e n m é d i c a l s u p p l é m e n t a i r e 

d a n s le c a d r e de la p r o c é d u r e j u d i c i a i r e é t a i t h a u t e m e n t s o u h a i t a b l e e t 

r é s u l t a i t en fait d ' u n a m e n d e m e n t a p p o r t é en 1978 au code civil su i sse , 

et p lus p a r t i c u l i è r e m e n t à l ' a r t ic le 397e § 5, d a n s le bu t de sa t i s fa i re a u x 

ex igences de la C o n v e n t i o n . 

E n ce q u i c o n c e r n e l ' ana lyse j u r i d i q u e des fai ts , il est d e j u r i s p r u d e n c e 

c o n s t a n t e q u ' e n v e r t u d e l ' a r t ic le 5 § 4 de la C o n v e n t i o n les E t a t s j o u i s s e n t 

d ' u n e c e r t a i n e l a t i t u d e p o u r chois i r le s y s t è m e de c o n t r ô l e j u r i d i c t i o n n e l le 

p lus a p p r o p r i é , et il n ' e n t r e pas d a n s les a t t r i b u t i o n s de la C o u r de 

r e c h e r c h e r en quo i cons i s t e r a i t , en la m a t i è r e , le s y s t è m e le m e i l l e u r ou 

le p lus a d é q u a t ( a r r ê t Y c. Royaume-Uni du 5 n o v e m b r e 1981, sé r ie A n" 46 , 

p. 23 , § 5 3 ) . 

C e t t e l i be r t é d e choix la issée a u x E t a t s en v e r t u de l ' a r t ic le 5 § 4 de la 

C o n v e n t i o n est décisive p o u r la p r é s e n t e e spèce , q u i , re la t ive à u n e 

d é t e n t i o n p s y c h i a t r i q u e , c o n c e r n e u n e q u e s t i o n t r è s sens ib le , a p p e l a n t 

u n e p r o c é d u r e é q u i t a b l e , t r a n s p a r e n t e et r a p i d e . Il est f r a p p a n t q u e 

l ' a r t ic le 5 § 4 d e la C o n v e n t i o n se d i s t i n g u e de l ' a r t ic le 6 § 1 e n ce qu ' i l 

n ' ex ige pas e x p l i c i t e m e n t q u e le « t r i b u n a l » saisi soit i m p a r t i a l et 

i n d é p e n d a n t . Il est c la ir q u e l ' a r t ic le 5 § 4 a t t e n d des E t a t s qu ' i l s 

a d a p t e n t la p r o c é d u r e a u x c i r c o n s t a n c e s et aux néces s i t é s d e la f o r m e 

p a r t i c u l i è r e de d é t e n t i o n en c a u s e . 

E n ce q u i c o n c e r n e la cond i t i on d ' i m p a r t i a l i t é , le s i m p l e fait q u ' u n j u g e 

ai t pr is p a r t a n t é r i e u r e m e n t à la p r o c é d u r e ne p e u t p a s s e r p o u r ju s t i f i e r 

e n soi des a p p r é h e n s i o n s q u a n t à son i m p a r t i a l i t é . C e q u i i m p o r t e , c 'es t 

l ' é t e n d u e et la n a t u r e des fonct ions e x e r c é e s (voir, mutatis mutandis, l ' a r r ê t 

Hauschildt c. Danemark du 24 m a i 1989, sé r ie A n" 154, p . 22, § 50) . 
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E n l ' e spèce , l ' expe r t i s e m é d i c a l e de R .W. a i n d u b i t a b l e m e n t d û j o u e r 

u n rô le i m p o r t a n t d a n s la p r o c é d u r e . T o u t e f o i s , il convien t de ne pas 

p e r d r e de vue q u ' e n d e h o r s d e R .W. e t d u p r é s i d e n t la C o m m i s s i o n 

des r e c o u r s a d m i n i s t r a t i f s c o m p o r t a i t t ro i s a u t r e s j u g e s , à savoir u n 

p r o c u r e u r p o u r les m i n e u r s , u n t u t e u r et u n a d m i n i s t r a t e u r d e P r o 

In f i rmis , fonda t ion a s s i s t a n t les m a l a d e s . E n s e m b l e , ils offraient la 

g a r a n t i e q u e t ous les a spec t s de la s i t u a t i o n de la r e q u é r a n t e s e r a i e n t 

d û m e n t cons idé r é s lors de la p r i se d e déc i s ion s u r la d e m a n d e d e 

l i b é r a t i o n f o r m é e p a r l ' i n t é r e s sée . 

S u r t o u t , la p r é s e n t e espèce ne c o n c e r n e p a s l 'opinion p e r s o n n e l l e d e 

R .W. q u a n t à l ' o p p o r t u n i t é de m a i n t e n i r la r e q u é r a n t e en d é t e n t i o n . L a 

C o m m i s s i o n des r e c o u r s a d m i n i s t r a t i f s ava i t dé s igné R.W. c o m m e e x p e r t 

et l 'avai t c h a r g é d ' e n t e n d r e la r e q u é r a n t e . C ' e s t la conc lus ion re la t ive à 

l ' é t a t de s a n t é m e n t a l e de celle-ci f o r m u l é e p a r lui à l ' issue d ' u n e x a m e n 

m é d i c a l qu i se t r ouve au c e n t r e d u l i t ige . C o m m e il est d e mise p o u r u n 

r a p p o r t m é d i c a l , R .W. fo rmu la i t , ce la n ' a d u r e s t e pas é t é c o n t e s t é p a r la 

r e q u é r a n t e , des conc lus ions object ives au sujet d e la m a l a d i e d o n t 

souffrai t M™' D.N. O n t rouve u n e c o n f i r m a t i o n de la n a t u r e s t r i c t e m e n t 

m é d i c a l e et object ive du r a p p o r t d a n s la d é c l a r a t i o n du 23 d é c e m b r e 1994 : 

R .W. y la issai t p r é c i s é m e n t o u v e r t e la poss ib i l i té d ' u n e a m é l i o r a t i o n , 

a u q u e l cas il a u r a i t c h a n g é d 'avis . 

E n c o n s é q u e n c e , la p r é s e n t e espèce ne soulève a u c u n e q u e s t i o n q u a n t à 

d e s p r é v e n t i o n s d e R .W. L ' i n t é r e s s é s 'est e n fait b o r n é à p r é s e n t e r les 

conc lus ions m é d i c a l e s object ives de son e x a m e n de la r e q u é r a n t e . E n 

r é a l i t é , il y a u r a i t eu m a t i è r e à g r i e f si le r a p p o r t de R .W. n ' ava i t pas é t é 

r e n d u publ ic . Te l l e q u ' e l l e se p r é s e n t e a u j o u r d ' h u i , la p r o c é d u r e m i s e e n 

p lace p a r le c a n t o n de Sa in t -Ga l l a s s u r e u n e t r a n s p a r e n c e c o m p l è t e . E n 

p a r t i c u l i e r , e l le a p e r m i s à la r e q u é r a n t e d e c o n t e s t e r p l e i n e m e n t à 

l ' a u d i e n c e les conc lus ions m é d i c a l e s de R .W. 

T o u t b i e n p e s é , nous c o n s i d é r o n s q u e les p r o c é d u r e s de con t rô l e 

i n s t i t u é e s p a r le c a n t o n de Sa in t -Ga l l p o u r les affaires d ' i n t e r n e m e n t de 

ce g e n r e r e l è v e n t de la m a r g e d ' a p p r é c i a t i o n la issée a u x E t a t s en v e r t u de 

l ' a r t ic le 5 § 4 de la C o n v e n t i o n . 
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SOMMAIRE 1 

Condamnation civile d'un journal iste pour avoir cité des accusations 
portées contre des agents de l'Etat par un de ses confrères 

Article 10 

Liberté d'expression — Condamnation civile d'un journaliste pour avoir cité des accusations 
portées contre des agents de l'Etat par un de ses confrères - Liberté de la presse - Journaliste -
Prévue par la loi - Protection de la réputation ou des droits d'autrui - Limites de la critique 
admissible à l'endroit de fonctionnaires - Nécessaire dans une société démocratique — 
Proportionnalité - Intérêt public - Sanction de journalistes aidant à In diffusion de 
déclarations de tiers - Citation par des journalistes d'un texte pouvant insulter des tiers, les 
provoquer ou porter atteinte à leur honneur - Motifs suffisants 

* 

Le requérant , journaliste auprès d'une station de radio de couverture nationale, 
animait une émission de radio hebdomadaire. Il consacra l'une d'entre elles aux 
problèmes liés au reboisement qui suivit les tempêtes de 1990, sujet abondamment 
débat tu dans les médias luxembourgeois. Le requérant cita, à cette occasion, des 
extraits d'un article du quotidien Tageblalt, article qu'il qualifia à plusieurs 
reprises de «pimenté». Dans un des passages cités à l 'antenne, l 'auteur de 
l'article accusait les agents de l 'administration des Eaux et Forêts de toucher des 
pourcentages sur les achats de plantes effectués en vue des reboisements et de se 
livrer pour cette raison à des reboisements successifs, alors qu 'un seul aurait suffi. 
Etait également mentionné un interlocuteur, présenté comme «compétent» et 
«issu du milieu», cjui affirmait ne connaître qu'un seul forestier «incorruptible». 
Le requérant poursuivit son émission en précisant que par son article le journaliste 
mettait en jeu la disposition du code pénal réprimant le fait pour un fonctionnaire 
d'utiliser sa position pour obtenir des avantages personnels. Il s'enquit auprès d'un 
particulier propriétaire de forêts du jugement que ce dernier portait sur les propos 
du journaliste du Tageblalt et du crédit qu'il convenait de leur accorder. Soixante-
trois fonctionnaires des Eaux cl Forêts engagèrent des actions civiles en 
dommages-intérêts contre le requérant pour atteinte à leur honneur. Le tribunal 
accorda un franc symbolique à chacun d'entre eux et condamna le requérant aux 
frais et dépens. Le tribunal considéra, en effet, que le requérant avait fait siennes 
les conclusions du journaliste sans avoir recherché d'éléments susceptibles de les 
étayer. Il conclut qu'en laissant croire, sans preuve et sans nuance, que tous les 
agents des Eaux et Forêts impliqués dans le reboisement étaient, à l'exception 
d'un seul, corrompus, le journaliste avait dépassé les limites de son droit 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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d'information loyale du public et avait dès lors commis une faute civile engageant 
sa responsabilité. Le requérant interjeta appel. La cour d'appel confirma les 
jugements entrepris en ajoutant notamment que la responsabilité d'un 
journaliste citant un article déjà paru ne cessait d 'être engagée que s'il se 
distanciait formellement des propos rapportés ; or le requérant ne s'était pas 
formellement distancié du texte cité de sorte qu'il s'était approprié l ' imputation 
qui y était contenue ; il n'avait pas établi le bien-fondé de cette imputation, de sorte 
qu'il avait engagé sa responsabilité. Le pourvoi en cassation du requérant fut 
rejeté. 

Article 10:1a condamnation civile du requérant s'analyse en une « ingérence » dans 
l'exercice de son droit à la liberté d'expression. L'ingérence était «prévue par la 
loi» car en s 'entourant au besoin de conseils éclairés, le requérant aurait pu 
prévoir, à un degré raisonnable, que les propos diffusés lors de son émission ne 
le mettaient pas à l'abri d 'une action en justice. L'ingérence poursuivait le 
but légitime de protection de la réputation ou des droits d 'autrui . S'agissant de la 
question de savoir si l 'ingérence était « nécessaire dans une société démocratique », 
il faut noter une particularité tenant à la taille du pays et au nombre limité de 
fonctionnaires employés par les Eaux et Forêts, ce qui impliquait que même s'ils 
n 'étaient pas nommés durant l'émission, les agents visés étaient facilement 
identifiables. Certains des propos tenus par le requérant à l'égard des 
fonctionnaires en cause sont sérieux. Or, pour pouvoir s 'acquitter de leurs 
fonctions, les fonctionnaires doivent bénéficier de la confiance du public. D'un 
autre côté toutefois, le thème abordé dans l'émission était largement débat tu 
dans les médias et concernait un problème d'intérêt général, domaine dans 
lequel les restrictions à la liberté d'expression appellent une interprétation 
étroite afin de ne pas dissuader la presse de participer à la discussion de tels 
problèmes. Au vu des commentaires faits par le requérant au cours de l'émission, 
il n'est pas déraisonnable de considérer qu'il a repris à son compte, au moins 
partiel lement, les affirmations du journaliste du Tageblali. Toutefois, pour 
apprécier si la nécessité de l'ingérence est établie de manière convaincante, il 
convient de se situer essentiellement par rapport à la motivation retenue par les 
juges. Ceux-ci ont jugé, sur la seule base de la citation du passage litigieux de son 
confrère, que le requérant avait fait sienne l ' imputation contenue dans ce passage, 
du fait qu'il ne s'en était pas formellement distancié. Or les motifs retenus par les 
juges d'appel ne sauraient être des «raisons particulièrement sérieuses» 
susceptibles de justifier pareille sanction envers un journaliste pour avoir aidé à 
la diffusion de déclarations d'un tiers. Le fait d'exiger de manière générale que 
les journalistes se distancient systématiquement et formellement du contenu 
d'une citation susceptible d'insulter des tiers, de les provoquer ou de porter 
at teinte à leur honneur ne se concilie pas avec le rôle de la presse d'informer sur 
des faits, des opinions ou des idées qui ont cours à un moment donné. En l'espèce, 
le requérant a pris chaque fois la précaution de mentionner qu'il se livrait à une 
citation et d'en citer l 'auteur. Il a utilisé le qualificatif «pimenté » pour commenter 
l 'ensemble de l'article de son confrère et il a sollicité l'opinion d'un propriétaire 
forestier sur la véracité des affirmations contenues dans l'article. Dès lors, 
les motifs avancés pour condamner le requérant ne sont pas suffisants pour 
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justifier la nécessité de l ' ingérence; en particulier, les moyens employés étaient 
disproportionnés au but visé. 
Conclusion : violation (unanimité). 

Article 41 : la Cour accorde au requérant le remboursement des sommes qu'il avait 
été condamné à verser au titre du préjudice matériel . Elle estime, par ailleurs, que 
le constat d'une violation fournit en soi une satisfaction équitable suffisante pour 
le dommage moral subi par le requérant . Enfin, elle octroie une indemnité au titre 
des frais et dépens. 

Jurisprudence citée par la Cour 
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En l 'a f fa ire T h o m a c. L u x e m b o u r g , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion ) , 

s i é g e a n t en u n e c h a m b r e c o m p o s é e d e : 

M M . C L . ROZAKIS, président, 

B. CONFORTI, 

G. BONELLO, 

M m , s F . TULKENS, 

V . STRÂZNICKA, 

M. P . LORENZEN, 

M""' M . TSATSA-NlKOLOVSKAJU^gJ, 

et de M . E. FRUÌTAÌGH, greffier de section, 

A p r è s en avoir d é l i b é r é en c h a m b r e d u consei l le 30 n o v e m b r e 2000, le 

1 e r févr ier et le 8 m a r s 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine d e l 'affaire se t rouve u n e r e q u ê t e (n" 38432/97) d i r i gée 

c o n t r e le G r a n d - D u c h é de L u x e m b o u r g e t d o n t u n r e s s o r t i s s a n t de cet 

E t a t , M. M a r c T h o m a («le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n 

e u r o p é e n n e des D r o i t s d e l ' H o m m e (« la C o m m i s s i o n » ) le 9 s e p t e m b r e 

1997 en v e r t u de l ' anc ien a r t i c l e 25 de la C o n v e n t i o n de s a u v e g a r d e des 

Dro i t s de l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é p a r M'' P. U r b a n y , avoca t au b a r r e a u de 

L u x e m b o u r g . Le g o u v e r n e m e n t l u x e m b o u r g e o i s (« le G o u v e r n e m e n t » ) 

est r e p r é s e n t é p a r son a g e n t , M c R. N o t h a r , avocat au b a r r e a u d e 

L u x e m b o u r g . 

3. Le r e q u é r a n t a l l égua i t en p a r t i c u l i e r la v io la t ion de sa l i be r t é 

d ' e x p r e s s i o n d é c o u l a n t d e l ' a r t ic le 10 de la C o n v e n t i o n . 

4. La r e q u ê t e a é t é t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, d a t e 

d ' e n t r é e en v i g u e u r du Pro toco le n" 11 à la C o n v e n t i o n (a r t ic le 5 § 2 

dud i t P ro toco l e ) . 

5. La r e q u ê t e a é t é a t t r i b u é e à la d e u x i è m e sec t ion de la C o u r 

(a r t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . A la s u i t e du d é p o r t d e 

M. M . F i s chbach , j u g e élu a u t i t r e d u L u x e m b o u r g (a r t ic le 28) , le 

p r é s i d e n t d e la C o u r a c o m p l é t é la c h a m b r e c o n s t i t u é e p o u r e x a m i n e r 

l 'affaire en d é s i g n a n t M m i ' F . T u l k e n s , j u g e é lue au t i t r e de la Be lg ique , 

p o u r s i éger à sa p lace (a r t i c les 27 § 2 d e la C o n v e n t i o n et 29 § 1 du 

r è g l e m e n t ) . 

6. P a r u n e décis ion d u 25 ma i 2000, la C o u r a d é c l a r é la r e q u ê t e 

p a r t i e l l e m e n t r e c e v a b l e ' . 

1. Note du greffe : la décision de la Cour est disponible au greffe. 



48 ARRÊT THOMA c. LUXEMBOURG 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t on t d é p o s é d e s 

o b s e r v a t i o n s éc r i t e s su r le fond d e l 'affaire (a r t ic le 59 § 1 d u r è g l e m e n t ) . 

8. U n e a u d i e n c e s 'est d é r o u l é e en pub l i c au Pa la i s des D r o i t s 

d e l ' H o m m e , à S t r a s b o u r g , le 30 n o v e m b r e 2000 (a r t i c le 59 § 2 du 

r è g l e m e n t ) . 

O n t c o m p a r u : 

— pour le Gouvernement 

M1' R. NOTHAR, avocat au b a r r e a u d e L u x e m b o u r g , agent, 

M m c A. CLEMANG, 

M. G. PHILIPPS, conseils ; 

- pour le requérant 

M'' P. URBANY, avoca t a u b a r r e a u de L u x e m b o u r g , conseil. 

La C o u r a e n t e n d u en l eu r s d é c l a r a t i o n s M e s U r b a n y et N o t h a r , a ins i 

q u e des r é p o n s e s à la q u e s t i o n d ' u n de ses m e m b r e s . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L ' E S P È C E 

9. Le 6 n o v e m b r e 1991, le q u o t i d i e n l u x e m b o u r g e o i s Tageblatt pub l i a 

u n a r t i c le en a l l e m a n d du j o u r n a l i s t e J o s y B r a u n c o n c e r n a n t les d ive r ses 

m é t h o d e s de r e b o i s e m e n t e m p l o y é e s à la su i t e des t e m p ê t e s qu i , a u d é b u t 

d e l ' a n n é e 1990, a v a i e n t d é v a s t é u n e p a r t i e d e s forê ts l u x e m b o u r g e o i s e s . 

Sous le t i t r e « Wiederaufforstung... dasganze noch einmal» ( « R e b o i s e m e n t . . . la 

t o t a l e e n c o r e u n e fois») , on pouva i t n o t a m m e n t lire ce qu i sui t : 

[Traduction française communiquée par le requérant ] 

«On ne manque vraiment pas de cynisme, car il ne faut pas oublier que ces jardiniers 
de la forêt déboisent, achètent , plantent , «soignent » avec des fonds publics, des millions 
de francs. (Tendez l'oreille, Messieurs les Ministres!) 

Qu'est-ce qui pourrait se cacher derrière tout cela? Bien sûr, tout le monde niera 
tout, mais la conclusion à retenir après de nombreux entrel iens dans le milieu ad hoc 

devrait être la suivante: mieux vaut reboiser deux à trois fois avec des plantes dont le 
vendeur est généreux en ce qui concerne le pourcentage au lieu de reboiser une seule 
fois avec les plantes d 'une firme qui a le culot de ne pas vouloir payer des pots de vin. 
(Commenta i re d'un connaisseur du milieu: « J e connais un seul qui est incorruptible.» 
Il indiquait le nom du garde forestier du «Bambcsch») . 

«Nature l lement » c'est la presse à scandales qui publie à nouveau des « monstruosités 

non prouvées » ; « naturel lement » rien de tout cela n'est vrai, mais les propriétaires des 

forêts, que ce soit l 'Etat, les communes ou les particuliers devraient savoir une chose : ce 
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sont eux qui doivent payer les reboisements répétés et dou teux ; et ce sont eux qui 
devraient exiger des responsables politiques l 'enlèvement du fumier dans diverses 
étables à Augias; au lieu d'essayer sans cesse, avec ou sans progrès, de muscler ceux 
qui ont le culot de vouloir faire passer le salut public avant l ' intérêt privé de quelques 
«poux au scrotum de l 'Etat social» (Degenhard dixit).» 

10. Le r e q u é r a n t é t a i t à l ' époque j o u r n a l i s t e a u p r è s d ' u n e r ad io 

é m e t t a n t s u r l ' e n s e m b l e du pays , R T L 9 2 , 5 ; il y a n i m a i t u n e émis s ion 

h e b d o m a d a i r e en l a n g u e l u x e m b o u r g e o i s e i n t i t u l é e « O e k o m a g a z i n » , qu i 

t r a i t a i t de suje ts re la t i f s à la n a t u r e et à l ' e n v i r o n n e m e n t . D a n s le c a d r e de 

c e t t e émiss ion , il avai t p l u s i e u r s fois a b o r d é des p r o b l è m e s liés au 

r e b o i s e m e n t à la su i te des t e m p ê t e s de 1990 et fait a l lus ion , c o m m e 

d ' a u t r e s o r g a n e s d e p r e s s e l u x e m b o u r g e o i s , à c e r t a i n s d y s f o n c t i o n n e m e n t s . 

11. Le r e q u é r a n t avai t choisi le r e b o i s e m e n t c o m m e t h è m e de son 

émis s ion « O e k o m a g a z i n » d u 6 n o v e m b r e 1991. Il d é b u t a celle-ci p a r u n e 

i n t r o d u c t i o n d a n s l aque l l e il r a p p e l a q u e la s e m a i n e p r é c é d e n t e , il ava i t 

pa r l é de « l a t e n t a t i o n d e gens de la forêt de p rof i t e r de l ' occas ion» et 

é v o q u a « u n e sér ie d ' a p p e l s t é l é p h o n i q u e s d e gens de t ous les coins du 

pays qu i s aven t r a c o n t e r des choses i n t é r e s s a n t e s » . Il s o u t i n t e n s u i t e 

q u ' « e n tou t cas , u n e chose est c l a i r e : le c h a p i t r e de l ' exp lo i t a t ion 

fo res t i è re est b e a u c o u p p lus é p i n e u x q u e l 'on ne p o u r r a i t l ' i m a g i n e r » . Il 

r a p p o r t a e n c o r e , en p r é c i s a n t qu ' i l s ' ag issa i t d ' u n e x e m p l e , q u ' u n 

p r o p r i é t a i r e ayan t fait e x é c u t e r des t r a v a u x d a n s son bois p a r u n e 

e n t r e p r i s e p r ivée « n e savai t p lus à q u e l s a in t se v o u e r » a p r è s avoir r e ç u 

p o u r ces t r a v a u x u n e f ac tu re é tab l i e non pas p a r l ad i t e soc ié té p r ivée , m a i s 

p a r le p r é p o s é fo res t i e r r e s p o n s a b l e du s e c t e u r . A p r è s c e t t e i n t r o d u c t i o n , 

le r e q u é r a n t c i ta c e r t a i n s p a s s a g e s d e l ' a r t ic le p r é c i t é , qu ' i l qua l i f ia de 

« p i m e n t é ». Il s ' e x p r i m a n o t a m m e n t e n ces t e r m e s : 

[Traduction française communiquée par le requérant] 

«Mais pas seulement avec le bois mais aussi avec le découpage on peut gagner du fric. 
Il en est de même concernant des plantations, parce qu'elles peuvent se chiffrer à des 
millions. Dans un article de 2 pages le Tageblatt, dans son édition de ce jour, sous la 
plume de Josy Braun, n'y va pas par quat re chemins en ce qui concerne diverses 
pratiques de plantation de l 'administration des Eaux et Forêts et ceci sans faire des 
concessions. Le journalis te écrit, nous ci tons: «Il faut déjà avoir une certaine dose de 
cynisme si on ne veut pas oublier que ces jardiniers de la foret ne font pas le 
défrichement, l 'achat, la plantat ion et entre guillemets les soins des forêts publiques 
avec leurs propres sous, mais avec les moyens publics et ceci toujours avec des millions 
publics. »Josy Braun fait alors le (fazit) la démonstrat ion avec les mots suivants : « Il vaut 
mieux reboiser deux, trois fois avec des plantes dont le vendeur paie des pourcentages 
que de faire le reboisement en une seule fois par une firme qui a le culot de refuser de 
verser des pourcentages.» Le journaliste du Tageblatt ment ionne alors une voix 
compétente du milieu avec la citation suivante : « J e ne connais qu 'un seul qui est 
incorruptible.» Dans ce contexte le nom du préposé forestier du Baumbusch est cité. 
Les propriétaires de nos forêts, que ce soient l 'Etat, les communes ou des gens privés 
devraient être conscients d'un fait: ce sont eux qui doivent payer des n'ième 
reboisements douteux, et ce sont eux», pour citer toujours le journalis te du Tageblatt, 
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«ce sont eux qui doivent exiger des responsables politiques le nettoyage définitif de-

diverses étables d'Augias. (...) » 

12. Le r e q u é r a n t p réc i sa q u e , pa r cet a r t i c le « p i m e n t é », J o s y B r a u n 

avai t i m p l i c i t e m e n t mis en j e u la d i spos i t ion du code péna l re la t ive à 

l ' i m m i x t i o n , q u i i n t e r d i t a u x fonc t i onna i r e s d e l 'E ta t ou d e la c o m m u n e 

d e t i r e r de l e u r fonct ion officielle des ga ins p e r s o n n e l s . Il i n d i q u a e n c o r e 

q u e les f onc t i onna i r e s de l ' a d m i n i s t r a t i o n des E a u x et F o r ê t s « o n t u n 

sa l a i r e r a i s o n n a b l e et ne p e u v e n t e n a u c u n cas t e n d r e la m a i n et 

s ' en r i ch i r a u x d é p e n s des forêts p u b l i q u e s , d ' u n p r o p r i é t a i r e pr ivé , d ' u n 

a c h e t e u r de bois ou d ' u n p é p i n i é r i s t e » . 

13. Il c o n t i n u a e n s u i t e à d é v e l o p p e r le t h è m e de l ' émiss ion . Il posa d e s 

q u e s t i o n s à W. , i n g é n i e u r des E a u x et F o r ê t s . Puis il i n t e r r o g e a R., un 

p a r t i c u l i e r p r o p r i é t a i r e de forê ts , en ces t e r m e s : 

[Traduction française communiquée par le requérant] 

« Dans un article pimenté de ce matin de la plume du journalis te Josy Braun il est dit : 

«qu'i l vaut mieux reboiser deux, trois fois avec des plantes dont le vendeur est généreux 

du point de vue pots-dc-vin que de reboiser une seule fois avec des plantes d'une fume 

qui a le culot de refuser de verser des pots-de-vin». Monsieur R., qu 'en pensez-vous 

de cet te phrase pimentée. Quelles sont vos expériences dans ce domaine, vous qui 

travaillez également un peu dans cet te branche. Est-ce que ce que Josy Braun a écrit 

est exact?» 

14. A p r è s la p r i se de pos i t ion de R. su r ce po in t , le r e q u é r a n t 

l ' i n t e r r o g e a e n c o r e au sujet de l ' i m p o r t a t i o n de p l a n t e s , sujet qu ' i l ava i t 

a b o r d é a u p a r a v a n t avec l ' i n g é n i e u r W. Il posa les q u e s t i o n s s u i v a n t e s à R. : 

[ ' traduction française communiquée par le requérant ] 

«Et quel est votre avis au sujet de la livraison de plantes de l 'é tranger qui peut-être 

sont livrées par l ' intermédiaire de commerçants luxembourgeois? Est-ce que la 

possibilité existe que des plantes , qui proviennent par exemple de la Hongrie ou de 

l 'Espagne, sont livrées sans devoir passer par un contrôle?» 

15. A p r è s la r é p o n s e de R., le r e q u é r a n t t e r m i n a son émis s ion p a r u n 

long d é b a t sur le t h è m e des soumiss ions p u b l i q u e s . 

16. D a n s u n c o m m u n i q u é de p r e s se du 19 n o v e m b r e 1991, l 'Associa t ion 

des fores t ie rs l u x e m b o u r g e o i s a n n o n ç a son i n t e n t i o n de p o r t e r p l a i n t e 

p o u r d i f f ama t ion c o n t r e le r e q u é r a n t . C e p e n d a n t , elle n ' e n fit r i en . 

17. E n t r e n o v e m b r e 1991 et février 1992, c i n q u a n t e - q u a t r e g a r d e s 

fo res t i e r s et n e u f i n g é n i e u r s fo res t i e r s i n t r o d u i s i r e n t c o n t r e le r e q u é r a n t 

d e s ac t ions civiles en d o m m a g e s - i n t é r ê t s p o u r a t t e i n t e à l ' h o n n e u r . 

R é c l a m a n t c h a c u n 1 000 000 de francs l u x e m b o u r g e o i s ( L U F ) à t i t r e d e 

r é p a r a t i o n , ils lui r e p r o c h a i e n t d 'avoi r ci té c e r t a i n e s a c c u s a t i o n s d e 

l ' a r t ic le p a r u d a n s le Tageblatt d u 6 n o v e m b r e 1991 sans n u l l e m e n t les 

n u a n c e r , les c o r r i g e r ou les c o m m e n t e r « d e m a n i è r e u n t a n t soit p e u 

c r i t i q u e » , les fa i san t p a s s e r p o u r s i ennes e t s u g g é r a n t a ins i au publ ic 

q u e tous les g a r d e s fores t ie rs du L u x e m b o u r g (qui en c o m p t a i t à 
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l ' époque q u a t r e - v i n g t s ) et tous les i n g é n i e u r s fo res t i e r s l u x e m b o u r g e o i s 

é t a i e n t c o r r u p t i b l e s et c o r r o m p u s , à l ' excep t ion d ' u n seul . D a n s l eu r s 

a s s i g n a t i o n s , ils c i t è r e n t u n a r r ê t l u x e m b o u r g e o i s de 1989, qu i é n o n c e ce 

qui sui t : 

«La Consti tution, en consacrant la liberté de la presse, n 'apporte aucune restriction 

au principe fondamental inscrit dans les articles 1382 et 1383 du code civil; la liberté de 

la presse n'est pas sans borne et elle s 'arrête là où elle heur te les droits et intérêts 

légitimes d ' au t ru i ; il n'existe en faveur du journaliste aucune immuni té le soustrayant 

à l'obligation de prudence s'imposant à tous les individus et même à l 'Etat et à ses 

institutions, tout manquement même léger à cet te obligation étant sanctionné par les 

articles précités du code civil qui obligent celui qui, par sa faute ou par sa négligence ou 

son imprudence a causé un dommage à autrui , à les réparer ; 

Le journal is te peut engager sa responsabilité civile en cas de manquement à 

l'obligation de véracité et d'objectivité qui est la sienne» (arrêt 9.637 du 13 novembre 

1989, Cepal contre Bever). 

18. Le t e x t e des so ixan t e - t ro i s a c t e s in t roduc t i f s d ' i n s t a n c e é t a i t , à p e u 

de chose p r è s , i d e n t i q u e . 

19. Le r e q u é r a n t sol l ici ta la j o n c t i o n d e s d ive r ses ac t ions d i r i gées 

c o n t r e lui et d e m a n d a qu ' e l l e s so ien t d é c l a r é e s i r r ecevab le s , fa i san t 

valoi r qu ' i l s ' é t a i t c o n t e n t é de c i te r des a f f i rma t ions d o n t l ' a u t e u r é t a i t 

p a r f a i t e m e n t ident i f ié . Il p r é s e n t a u n e offre d e p r e u v e p a r t é m o i n s p o u r 

d é m o n t r e r q u e ses r e c h e r c h e s ava ien t a b o u t i au c o n s t a t de n o m b r e u s e s 

inf rac t ions d a n s le d o m a i n e c o n c e r n é . Il d é p o s a é g a l e m e n t u n e d e m a n d e 

r e c o n v e n t i o n n e l l e aux fins d e voir c o n d a m n e r c h a c u n des d e m a n d e u r s à 

lui payer , o u t r e les frais et d é p e n s , u n e s o m m e de 25 000 L U F a u t i t r e des 

frais de p r o c é d u r e et u n m o n t a n t de 100 000 L U F p o u r p r o c é d u r e abus ive 

et v e x a t o i r e . 

20. Le t r i b u n a l d ' a r r o n d i s s e m e n t de L u x e m b o u r g e x a m i n a les 

so ixan t e - t ro i s affaires lors d ' u n e m ê m e a u d i e n c e et p r o n o n ç a , en d a t e d u 

14 ju i l l e t 1993, so ixan te - t ro i s j u g e m e n t s d o n t le t e x t e d ' i n s t a n c e é t a i t 

q u a s i i d e n t i q u e . Il a cco rda à c h a c u n des d e m a n d e u r s or ig ine ls le f ranc 

s y m b o l i q u e , r e j e t a la d e m a n d e r e c o n v e n t i o n n e l l e et c o n d a m n a en o u t r e 

le r e q u é r a n t au v e r s e m e n t des frais e t d é p e n s . 

2 1 . A p r è s avoir r ep r i s le p a s s a g e c i -dessus de l ' a r t ic le d u Tageblatt et les 

c i t a t i ons p r é c i t é e s du c o m p t e r e n d u de l ' émiss ion r a d i o p h o n i q u e d u 

r e q u é r a n t , le t r i b u n a l c o n s i d é r a n o t a m m e n t : 

«Le journal is te Thoma s 'empare de l'article dejosy Braun, et plus particulièrement 

du passage incriminé, pour faire croire que la législation en vigueur n'a pas été 

respectée et pour reprendre la conclusion «Fazi t» de josy Braun. 

Le tribunal estime qu 'en délimitant le cercle des personnes visées par son émission 

par les te rmes «Forstleit, Forstverwaltung», qu 'en étayant ses affirmations par la 

conclusion de Braun, citant une personne qui est censée connaître ledit cercle 

{Berufener Stemm aus dem Milieu), qu 'en affirmant que cette personne ne connaîtrait 
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qu 'une seule - de ce milieu - qui soit incorruptible, ceux auxquels le reproche s'adresse 
sont définis à suffisance. 

Le demandeur , eu égard à sa quali té (préposé forestier), a établi à suffisance de droit 

qu'il fut visé par les propos de Thoma. 

Il échet d'analyser si le défendeur a commis, en agissant de la sorte, un fait qui doit 
être sanctionné par les dispositions des articles 1382 et 1383 du Code civil. 

Il est exact que la presse a le droit , voire même le devoir, de crit iquer les abus qui se 

manifestent dans la vie publique (CSJ 23 mars 1912 P. 8 p. 346). 

Il appart ient aux journalistes professionnels de publier aussi rapidement que cela 
leur est possible les nouvelles d 'actuali té, les faits divers et, d 'une manière générale, 
tous les faits qui leur semblent présenter quelque intérêt (Tri. Lux. 14 février 1990 
no. 100/90). La presse doit conserver son droit de critique sur l'activité sociale des 
individus, c'est-à-dire tous ceux dont les entreprises intéressent directement les 
collectivités. La presse a le droit de dire ce qu'elle pense de leurs activités, à condition 
de ne pas les a t t aque r dans leur honneur et de rester de bonne foi (Tri. Lux. 27 octobre 
1986 - Feuille de liaison de la conférence St. Yves no. 69 p. 43). 

Marc Thoma avait dès lors parfai tement le droit de porter ses investigations sur les 
problèmes que posait le reboisement de nos forêts à la suite des tempêtes et de signaler 
et crit iquer des prat iques jugées par lui non conformes aux lois et règlements. 

Suivant un jeu d'articles de presse, les journal is tes luxembourgeois ne se sont 
d'ailleurs pas prives d 'a t t i rer l 'at tention du public et des pouvoirs publics sur des faits 
qu'ils estimaient devoir critiquer. 

S'il est vrai qu'on ne saurait exiger du journaliste une objectivité absolue compte tenu 
de la précarité relative de ses moyens d'investigation, il n 'empêche que celui-ci a 
l'obligation d'agir sur des données contrôlées dans la mesure raisonnable de ses 
moyens. La loi exige, dans son chef, une intention loyale et ne veut pas couvrir d 'une 
immuni té la méchanceté , la malignité ou la sottise qui cherchent par la publication à 
déconsidérer une personne. L' intention déloyale peut précisément apparaî t re lorsque le 
journalis te avait des raisons de douter de la vérité des faits ou de la possibilité d 'en 
rappor ter la preuve (Giv. Bruxelles 29juin 1987J.T. 1987). 

En l'espèce, il appart ient à Thoma de rapporter la preuve qu'il avait recueilli un 
nombre suffisant d 'éléments pour faire sienne la thèse de Braun et d'affirmer que le 
demandeur s'était rendu coupable des faits de corruption dans le cadre du reboisement 
des forêts. » 

22. A p r è s avoir r e j e t é l'offre de p r e u v e du r e q u é r a n t c o m m e é t a n t t r o p 

v a g u e , le t r i b u n a l conc lu t q u e : 

«Marc Thoma ne rapporte dès lors pas la preuve de ce qu'il dispose d 'éléments 
suffisants pour imputer au demandeur des faits de corruption dans le cadre du 
reboisement des iorêts. 

Il n 'appart ient pas au tribunal, par des mesures d' instruction, à ordonner ou à 
parfaire d'office, d'aider le journaliste à effectuer ex pos t un travail d'investigation et de 
recherche qu'il aurait dû accomplir avant de publier l'article incriminé. 

En laissant croire sans preuve et sans nuance que toutes les personnes de 
l 'Administration des Eaux et Forêts concernées par les travaux de reboisement étaient , 
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à l'exception d 'une seule, corruptibles, Thoma a dépassé les limites de son droit 

d'information loyale et a dès lors commis une faute.» 

23 . Le r e q u é r a n t i n t e r j e t a appe l d e c h a c u n d e s so ixan t e - t ro i s 

j u g e m e n t s . D a n s ses conc lus ions d ' a p p e l , il d e m a n d a la j o n c t i o n des 

c i n q u a n t e - q u a t r e affaires i n t r o d u i t e s p a r les g a r d e s fores t ie rs et cel le des 

n e u f ac t ions e n g a g é e s p a r les i n g é n i e u r s fo res t i e r s . Les p a r t i e s adve r se s 

c o n c l u r e n t au re je t de c e t t e d e m a n d e . Le r e q u é r a n t ne r é i t é r a p a s l'offre 

de p r e u v e qu ' i l ava i t p r é s e n t é e en p r e m i è r e i n s t a n c e . 

24. La cou r d ' a p p e l d u G r a n d - D u c h é de L u x e m b o u r g (7 l c h a m b r e ) se 

p r o n o n ç a p a r d e u x a r r ê t s q u a s i i d e n t i q u e s du 30 j a n v i e r 1996. El le fit d ro i t 

à la d e m a n d e de j o n c t i o n fai te p a r le r e q u é r a n t et c o n f i r m a les j u g e m e n t s 

e n t r e p r i s . A l ' appu i de sa déc is ion d ' a c c o r d e r à c h a c u n des d e m a n d e u r s 

or ig ine ls le f ranc s y m b o l i q u e , la cour d ' a p p e l a j o u t a a u x c o n s i d é r a t i o n s 

déjà é m i s e s p a r le t r i b u n a l d ' a r r o n d i s s e m e n t les mot i f s s u i v a n t s : 

«Attendu qu 'en effet le texte de l'article de Braun cité par l 'appelant, en ne plaçant 

pas dans la bouche d'une personne quelconque les phrases : «Ich kenne nur einen der 

unbeslechlich ist. Sie nannte den Ñamen des Baumbusch-Fbrsters», mais en faisant dire ces 

phrases à une «berufene Stimme aus dem Milieu », c'est-à-dire à un initié, un introduit qui 

est au courant des choses secrètes et dont on n'a pas à redouter une fausse information, 

suggère de la sorte au public et lui fait croire que, mis à part le garde forestier en charge 

du Baumbusch, il n'y a parmi tous les autres fonctionnaires de l 'Administration des 

Eaux et Forêts, qu'ils [se] rangent par leur grade parmi les préposés forestiers ou 

qu'ils composent même la direction de ladite Administrat ion, personne d 'aut re qui soit 

incorruptible ; 

Attendu qu'il s'ensuit que contrairement à l'assertion de l 'appelant, le texte cité par 

l 'appelant impute le fait d 'ê tre corruptible à un «groupe défini de personnes 

identifiées», puisqu'il impute ce fait par voie de suggestion à l 'ensemble des 

fonctionnaires de l 'Administration des Eaux et Forêts et que cet ensemble constitue un 

groupe défini de personnes identifiées; 

Attendu qu'il suit de ce qui précède que les demandeurs originaires et intimés actuels 

- lesquels ont la charge de la preuve du bien-fondé de leurs demandes - ont, eu égard à 

leur quali té (préposé forestier), établi qu'ils furent visés par le texte de Josy Braun cité 

par l 'appelant ; 

Attendu que par ailleurs c'est en vain que pour décliner sa responsabilité, l 'appelant 

fait valoir que ses propos ne consti tuent que la citation du texte incriminé de Josy 

Braun ; 

Attendu en effet qu 'un journal is te ne saurait décliner sa responsabilité en soutenant 

que le texte incriminé qu'il a publié n'est que la reproduction d'un libellé déjà publié par 

autrui , car en procédant à cette reproduction qui est son fait personnel, il s 'approprie 

l ' imputation contenue dans le libellé reproduit , si bien qu'il engage sa propre 

responsabilité ; 

At tendu qu'il n'en est au t rement , et la responsabilité du journalis te citant 

s implement un article déjà paru ne cesse d 'être engagée, que s'il se distancie 

formellement de cet article et de son contenu et que si sur le plan de l 'information, il 

existe un intérêt de communiquer au public le contenu de l'article déjà paru ; 
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O r a t tendu qu 'en l'espèce force est de constater que l 'appelant en reprenant en 

langue luxembourgeoise dans l'émission «Oekomagazin» du 6 novembre 1991 le 

passage incriminé de l'article de Josy Braun paru le même jour au Tageblatl ne s'est 

point distancié du texte cité et no tamment de l ' imputation susmentionnée qu'il 

contient ; 

Attendu qu'il s'ensuit que même s'il y avait lieu d ' admet t re avec l 'appelant qu'il a 

simplement cité le passage incriminé de l'article de Josy Braun, il n'en reste pas moins 

que cet te citation engage sa responsabilité ; 

At tendu finalement qu'il sera retenu ci-après que l 'appelant est en défaut d 'établir le 

bien-fondé de l ' imputation d 'être corruptible contenue dans le passage incriminé de 

l'article de Josy Braun et cité par lui mais sans s'en être formellement distancié; or 

a t tendu que dans ces conditions cet te imputat ion établit par elle-même qu'au moment 

où dans « l 'Oekomagazin » du 6 novembre 1991, l 'appelant reprenait sans réserves 

aucunes le passage de l'article de Braun qui la contenait , il n'y avait, contrairement à 

son assertion, pas «absence d' intention malveillante» dans son chef; (...) 

Attendu qu'il s'ensuit qu 'en faisant croire sans preuves à l'opinion publique que toute 

la hiérarchie de l 'Administration des Eaux et Forêts, du garde forestier au directeur, 

serait corruptible, le seul fonctionnaire intègre étant le garde forestier du Baumbusch, 

l 'appelant a manqué à son obligation d'information loyale et a par tant commis une faute 

engageant sa responsabilité sur la base des articles 1382 et 1383 du Code civil ; (...) » 

25 . Le r e q u é r a n t sais i t la C o u r de c a s s a t i o n qu i r e j e t a les pourvois p a r 

d e u x a r r ê t s du 20 m a r s 1997. La h a u t e j u r i d i c t i o n p réc i sa n o t a m m e n t q u e 

les a r t i c l es 1382 e t 1383 du code civil f o r m e n t u n s y s t è m e de r é p a r a t i o n e t 

q u e , sous r é se rve de l ' a r t ic le 24, d e r n i è r e p h r a s e , de la C o n s t i t u t i o n et de 

l ' a r t ic le 16, a l i néa 2, d e la loi du 20 ju i l l e t 1869 su r la p r e s s e , la p o r t é e d e 

ces a r t i c l es n ' e s t p a s l i m i t é e en m a t i è r e de p r e s s e , la qua l i f i ca t ion de la 

f au t e t e n a n t c o m p t e , c o m m e d a n s t ous les a u t r e s d o m a i n e s , d e s 

spécif ic i tés de l ' ac t iv i té du j o u r n a l i s t e . Elle sou l igna e n c o r e q u e les j u g e s 

d u fond ava ien t l é g a l e m e n t jus t i f i é l eu r déc i s ion q u a n t à la cond i t i on de la 

f a u t e . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

26. Les d i spos i t ions p e r t i n e n t e s du code civil l u x e m b o u r g e o i s en 

m a t i è r e d e r e s p o n s a b i l i t é de d ro i t c o m m u n se l i sent a insi : 

Article 1382 

«Tout fait quelconque de l 'homme, qui cause à autrui un dommage , oblige celui par 

la faute duquel il est arrivé, à le réparer .» 

Article 1383 

«Chacun est responsable du dommage qu'il a causé non seulement par son fait, mais 

encore par sa négligence ou par son imprudence.» 
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27. U n e f au te a u sens des a r t i c l es 1382 et 1383 p e u t r é s u l t e r d e la 

v io la t ion d ' u n e n o r m e p é n a l e . D a n s c e t t e h y p o t h è s e , la v i c t ime p e u t soit 

i n t e n t e r u n e ac t i on civile, soit , en t a n t q u e p a r t i e civile, e n g a g e r u n e 

ac t i on p é n a l e ou s'y j o i n d r e . 

28. Les a t t e i n t e s à l ' h o n n e u r sont p r é v u e s p a r l ' a r t ic le 443 du code 

p é n a l qu i est a insi libellé : 

«Celui qui, dans les cas ci-après indiqués, a méchamment imputé à une personne un 
fait précis qui est de na ture à porter a t te in te à l 'honneur de cel le personne ou à 
l'exposer au mépris public est coupable de calomnie, si dans les cas où la loi admet la 
preuve légale du fait, cette preuve n'est pas rapportée. Il est coupable de diffamation, si 
la loi n 'admet pas celte preuve.» 

29. L ' a r t i c l e 16 de la loi su r la p r e s s e d i spose : 

«La responsabilité pénale et civile des délits de presse incombe à tous ceux qui y 

auront concouru, soit comme auteur , soit comme coauteur, soit comme complice. 

Néanmoins, si l 'auteur est connu, luxembourgeois et domicilié dans le Grand-Duché, 

l ' imprimeur, l 'éditeur ainsi que tout complice, sont à l'abri de toute poursuite.» 

30. C e t t e d ispos i t ion i n t r o d u i t , en m a t i è r e de p r e s s e , la « r e sponsab i l i t é 

en c a s c a d e » . Selon la d o c t r i n e , ce s y s t è m e p e r m e t d ' év i t e r q u e l ' a u t e u r ne 

soit s o u m i s à la c e n s u r e p r é a l a b l e des é d i t e u r , i m p r i m e u r et d i s t r i b u t e u r . 

Il ne s 'agit pas d ' u n e r e s p o n s a b i l i t é d i l uée m a i s d ' u n e r e sponsab i l i t é 

c e n t r é e s u r u n e p e r s o n n e : l ' a u t e u r d ' a b o r d , s'il est c o n n u et domic i l ié 

d a n s le p a y s ; l ' éd i t eu r , l ' i m p r i m e u r ou le d i s t r i b u t e u r e n s u i t e . 

3 1. Aux t e r m e s de l ' a r t ic le 18 de c e t t e m ê m e loi : 

«Nul ne pourra alléguer comme moyen d'excuse ou de justification que les écrits, 
imprimés, images ou emblèmes ne sont que la reproduction de publications faites dans 
le Grand-Duché ou en pays é t ranger .» 

E N D R O I T 

I. S U R LA V I O L A T I O N A L L É G U É E D E L ' A R T I C L E 10 DE LA 

C O N V E N T I O N 

32. Le r e q u é r a n t c o n s i d è r e q u e sa c o n d a m n a t i o n c o n s t i t u e u n e 

i n g é r e n c e injust i f iée d a n s son droi t à la l i be r t é d ' e x p r e s s i o n , en v io la t ion 

d e l 'a r t ic le 10 de la C o n v e n t i o n , qu i est a ins i libellé : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 
d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 
sans qu'il puisse y avoir ingérence d 'autori tés publiques et sans considération de 
frontière. Le présent article n 'empêche pas les Etats de soumet t re les entreprises de 
radiodiffusion, de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

consti tuent des mesures nécessaires, dans une société démocrat ique, à la sécurité 
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nationale, à l ' intégrité territoriale ou à la sûreté publique, à la défense de l'ordre et à la 

prévention du crime, à la protection de la santé ou de la morale, à la protection de la 

réputat ion ou des droits d 'autrui , pour empêcher la divulgation d'informations 

confidentielles ou pour garant i r l 'autorité et l ' impartialité du pouvoir judiciaire. » 

A. T h è s e s d e s c o m p a r a n t s 

1. Le requérant 

33 . Le r e q u é r a n t e s t i m e q u e sa c o n d a m n a t i o n r e p r é s e n t e s a n s 

c o n t e s t e u n e i n g é r e n c e d a n s son d ro i t à la l i b e r t é d ' exp re s s ion , 

p u i s q u ' u n e i n g é r e n c e est c o n s t i t u é e m ê m e en cas de c o n d a m n a t i o n a u 

seu l f ranc s y m b o l i q u e . E n tou t é t a t de c a u s e , il a é t é c o n d a m n é a u 

p a i e m e n t des frais d e p r o c é d u r e . 

34. Il s o u t i e n t q u e l ' i ngé rence n ' é t a i t p a s p r é v u e p a r la loi, les 

a r t i c l es 1382 et 1383 du code civil ayan t u n e f o r m u l a t i o n e x c e s s i v e m e n t 

v a g u e e t ne r e m p l i s s a n t p a s les c r i t è r e s de prév is ib i l i t é . Il ins i s t e s u r le 

p r i n c i p e de la p r é é m i n e n c e d u d ro i t spéc ia l s u r le d ro i t c o m m u n , en ce 

sens q u e la loi su r la p r e s se d u 20 ju i l l e t 1869, qu i sa t is fa i t aux c r i t è r e s 

d ' access ib i l i t é et de prév is ib i l i t é , doit s ' a p p l i q u e r aux p rocès i n t e n t é s 

c o n t r e des j o u r n a l i s t e s . L ' a r t i c le 16 de la loi su r la p r e s s e , qu i prévoi t le 

s y s t è m e d e la r e s p o n s a b i l i t é en c a s c a d e , exc lu t t o u t e i n g é r e n c e d a n s la 

l i be r t é d ' e x p r e s s i o n d u r e q u é r a n t , qu i n ' a fait q u e c i t e r un a u t e u r 

c l a i r e m e n t iden t i f i é . L ' i n g é r e n c e est de p lus exc lue p a r u n e n o r m e 

sup ra l ég i s l a t i ve , à savoir l ' a r t ic le 24 de la C o n s t i t u t i o n l u x e m b o u r g e o i s e . 

Enfin, le r e q u é r a n t p r o d u i t u n a r r ê t de la C o u r de c a s s a t i o n f rança ise qu i 

a r e j e t é le pourvoi de d e m a n d e u r s en c a s s a t i o n c o n t r e un a r r ê t d e la cou r 

d ' a p p e l de P a r i s les ayan t d é b o u t é s de l e u r d e m a n d e fondée su r 

l ' a r t ic le 1382 d u code civil d a n s u n p rocès re la t i f à la p r e s se . L ' i n t é r e s s é 

e s t i m e q u e cet a r r ê t doi t s ' a p p l i q u e r en l ' e spèce . 

35 . Le r e q u é r a n t af f i rme q u e l ' i ngé rence ne pou r su iva i t pas un 

b u t l é g i t i m e , d a n s la m e s u r e où il n ' a pas p e r s o n n e l l e m e n t f o r m u l é 

d ' a l l éga t i ons o u t r a g e a n t e s ma i s n ' a fait q u e c i t e r les p ropos écr i t s p a r 

J o s y B r a u n . Ains i , si l 'on p e u t é v e n t u e l l e m e n t c o n s i d é r e r q u e l ' i ngé rence 

d a n s la l ibe r té d ' e x p r e s s i o n d e J o s y B r a u n pou r su iva i t u n bu t l ég i t ime , il 

n e s a u r a i t en a l l e r de m ê m e de l ' i ngé rence d a n s la l ibe r té du r e q u é r a n t . 

36. I n v o q u a n t l ' a r r ê t Jersildc. Danemark (du 23 s e p t e m b r e 1994, sér ie A 

n" 298) , le r e q u é r a n t sou l igne enfin q u e l ' i ngé rence n ' é t a i t p a s n é c e s s a i r e 

d a n s u n e socié té d é m o c r a t i q u e . Il p réc i se qu ' i l a m ê m e pris la p r é c a u t i o n 

d ' i n d i q u e r c l a i r e m e n t qu ' i l c i ta i t les p a s s a g e s d ' u n a r t i c le publ ié p a r son 

conf rè re et de d e m a n d e r e n s u i t e a u x p e r s o n n e s inv i tées d a n s son émiss ion 

d e p r e n d r e pos i t ion . Il s o u t i e n t e n c o r e q u e le t h è m e avai t fait l 'objet d ' u n 

g r a n d d é b a t et q u e onze e n q u ê t e s p é n a l e s et hu i t e n q u ê t e s d i sc ip l ina i res 

ava i en t é t é o u v e r t e s s u r des f onc t i onna i r e s de l ' a d m i n i s t r a t i o n des E a u x et 
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F o r ê t s . Il ins i s te auss i s u r le c a r a c t è r e d i s p r o p o r t i o n n é de la p e i n e , eu 

é g a r d à l ' i m p o r t a n c e des frais d e j u s t i c e qu ' i l a é té c o n d a m n é à v e r s e r . 

37 . Il e s t i m e q u e l 'on n e s a u r a i t c o n s i d é r e r q u e les fonc t ionna i r e s 

de l ' a d m i n i s t r a t i o n des E a u x et F o r ê t s bénéf ic ien t d ' u n e p r o t e c t i o n 

p a r t i c u l i è r e te l le q u e celle r e t e n u e d a n s l ' a r r ê t Janowski c. Pologne ( [ G C ] , 

n° 25716/94 , C E D H 1999-1), ca r cet a r r ê t es t i n t e r v e n u d a n s des 

c i r c o n s t a n c e s d i f f é ren tes d e cel les de l ' e spèce . 

38 . Le r e q u é r a n t e s t i m e e n conclus ion q u e son dro i t à la l i be r t é 

d ' e x p r e s s i o n a é t é violé p a r les a u t o r i t é s l u x e m b o u r g e o i s e s . 

2. Le Gouvernement 

39. Le G o u v e r n e m e n t sou l igne q u e la c o n d a m n a t i o n d u r e q u é r a n t ne 

s a u r a i t c o n s t i t u e r u n e i n g é r e n c e d a n s son dro i t à la l i be r t é d ' e x p r e s s i o n , 

pu i squ ' i l n ' a é t é c o n d a m n é q u ' a u f ranc s y m b o l i q u e et n ' a a ins i subi a u c u n 

p ré jud ice m a t é r i e l . E n o u t r e , la s e n t e n c e , en e l l e - m ê m e s y m b o l i q u e , n ' a 

pas r e s t r e i n t ou violé la l i be r t é d ' e x p r e s s i o n d u r e q u é r a n t . Les 

j u r i d i c t i o n s on t s i m p l e m e n t r a p p e l é qu ' i l s 'agi t d ' u n e l ibe r t é r e l a t ive . 

40. Le G o u v e r n e m e n t e s t i m e q u ' e n tou t é t a t d e c a u s e l ' i ngé rence é t a i t 

p r é v u e p a r la loi, e t p lus p a r t i c u l i è r e m e n t p a r les a r t i c l es 1382 et 1383 du 

code civil, q u i au L u x e m b o u r g c o n s t i t u e n t le dro i t c o m m u n en m a t i è r e de 

r e s p o n s a b i l i t é civile. D a n s la m e s u r e où il n ' ex i s t e p a s de p r inc ipes 

d é o n t o l o g i q u e s dé f in i s san t les ob l iga t ions des j o u r n a l i s t e s d a n s ce 

d o m a i n e , le d ro i t c o m m u n t rouve à s ' a p p l i q u e r . Les d i spos i t ions des 

a r t i c les 1382 et 1383, qu i ob l igen t t ou t indiv idu qu i c a u s e p a r sa f au t e , 

nég l igence ou i m p r u d e n c e un d o m m a g e à a u t r u i , à le r é p a r e r , son t 

p réc i ses e t access ib les . La j u r i s p r u d e n c e a p réc i sé et clarif ié ces 

p r inc ipes , n o t a m m e n t q u a n t à l e u r app l i ca t i on a u x j o u r n a l i s t e s . Le 

G o u v e r n e m e n t a jou te q u e le r e q u é r a n t n e s a u r a i t p a r a i l l eu r s i nvoque r 

l ' a r t ic le 16 de la loi su r la p r e s s e , qu i p révo i t u n s y s t è m e de 

r e sponsab i l i t é en ca scade , dès lors q u e sa c o n d a m n a t i o n n ' es t pas 

i n t e r v e n u e su r la base de ce t e x t e . En effet, il a é t é c o n d a m n é p o u r la 

fau te qu ' i l a c o m m i s e en s ' a p p r o p r i a n t les p r o p o s de J o s y B r a u n , 

p u i s q u ' a v a n t de c i t e r des e x t r a i t s de l ' a r t ic le de ce d e r n i e r , il a é m i s u n e 

a f f i rma t ion p e r s o n n e l l e qu i i l lus t ra i t sa p r o p r e op in ion . Le r e q u é r a n t a 

a ins i ut i l isé l ' a r t ic le de J o s y B r a u n , p a r u d a n s le Tageblatt le m a t i n m ê m e 

de son émiss ion « O e k o m a g a z i n », s a n s vér i f ier la p e r t i n e n c e et la v é r a c i t é 

des faits r e l a t é s d a n s ce t a r t i c l e , et ce d a n s le seu l bu t de c o n f i r m e r son 

avis p e r s o n n e l . 

4 1 . Le G o u v e r n e m e n t sou l igne q u e l ' i ngé rence pou r su iva i t u n bu t 

l ég i t ime , e n ce sens qu ' e l l e se jus t i f ia i t p a r la n é c e s s i t é de p r o t é g e r la 

r é p u t a t i o n et les d ro i t s , a ins i q u e la p r é s o m p t i o n d ' i n n o c e n c e des g a r d e s 

fo res t i e r s . 
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42. Le G o u v e r n e m e n t a f f i rme enfin q u e l ' i ngé rence é t a i t n é c e s s a i r e 

d a n s u n e soc ié té d é m o c r a t i q u e et p r o p o r t i o n n é e a u b u t poursu iv i . Il 

ins is te à ce sujet su r l ' i m p o r t a n c e des c i r c o n s t a n c e s c o n c r è t e s de l 'affaire . 

L ' émi s s ion l i t ig ieuse é ta i t diffusée su r les o n d e s d ' u n e r a d i o n a t i o n a l e e t 

m a r q u a i t la fin d ' u n e longue c a m p a g n e m e t t a n t e n cause les g e s t i o n n a i r e s 

des forê ts . De plus , vu la superf ic ie r é d u i t e d u L u x e m b o u r g et le n o m b r e 

l imi té d ' i n g é n i e u r s et de g a r d e s fores t ie rs q u e c o m p t e ce pays , ces 

d e r n i e r s é t a i e n t p a r f a i t e m e n t iden t i f i ab les pa r les a u d i t e u r s de 

l ' émiss ion . Q u a n t au c o n t e n u m ê m e de l ' émiss ion , force est de c o n s t a t e r 

q u e le r e q u é r a n t a, d è s le d é b u t , t a x é de co r rup t ib i l i t é les fonc t ionna i r e s 

d e l ' a d m i n i s t r a t i o n des E a u x et F o r ê t s . E n c i t an t le p a s s a g e l i t ig ieux d e 

l ' a r t ic le de son conf rè re , il ne faisait a ins i q u ' i l l u s t r e r l ' a ccusa t ion qu ' i l 

avai t d ' o r e s et dé jà l ancée et qu ' i l r enforça i t d ' a i l l eu r s p a r la su i t e , e n 

fa isant a l lus ion n o t a m m e n t a u x d i spos i t ions re la t ives à l ' inf ract ion 

d'« i m m i x t i o n ». A cet é g a r d , le G o u v e r n e m e n t se ré fè re p lus 

p a r t i c u l i è r e m e n t à l ' a r r ê t Janowski p r éc i t é , d a n s l eque l la C o u r , a p r è s 

avoir r a p p e l é q u e les fonc t ionna i r e s do iven t p o u r s ' a c q u i t t e r de l eu r s 

fonct ions bénéf ic ie r de la conf iance du publ ic , a e s t i m é q u e la m a r g e 

d ' a p p r é c i a t i o n n ' ava i t pas é t é d é p a s s é e l o r sque M. J a n o w s k i avai t é t é 

c o n d a m n é p o u r des a t t a q u e s ve rba le s o f fensan tes c o n t r e d e s 

fonc t ionna i r e s en service . D e la m ê m e façon, le G o u v e r n e m e n t e s t i m e 

q u ' a u vu de l ' i m p o r t a n c e de la p r o t e c t i o n de la r é p u t a t i o n des g a r d e s 

fo res t i e r s et de l ' absence de p r e u v e des a l l éga t ions du r e q u é r a n t , 

l ' i ngé rence é t a i t n é c e s s a i r e . El le é t a i t auss i p r o p o r t i o n n é e a u bu t 

l é g i t i m e poursu iv i , p u i s q u e les d o m m a g e s - i n t é r ê t s ne s ' é lèvent q u ' a u 

f ranc symbo l ique et q u e les j u g e s n ' o n t d u r e s t e pas o r d o n n é la 

p u b l i c a t i o n du j u g e m e n t . 

B. A p p r é c i a t i o n d e la C o u r 

/. Principes généraux 

43 . La C o u r r a p p e l l e q u e la l i be r t é d ' e x p r e s s i o n c o n s t i t u e l 'un des 

f o n d e m e n t s e s sen t i e l s d ' u n e soc ié té d é m o c r a t i q u e , a ins i q u e l ' une des 

cond i t i ons p r i m o r d i a l e s de son p r o g r è s e t de l ' é p a n o u i s s e m e n t de c h a c u n 

( a r r ê t Lingens c. Autriche du 8 ju i l l e t 1986, sér ie A n" 103, p . 26, § 41) . Si elle 

p e u t ê t r e a s so r t i e d ' e x c e p t i o n s , celles-ci « a p p e l l e n t toutefo is u n e 

i n t e r p r é t a t i o n é t r o i t e , et le beso in de la r e s t r e i n d r e doi t se t r o u v e r é t ab l i 

de m a n i è r e c o n v a i n c a n t e » ( a r r ê t O b s e r v e r et G u a r d i a n c. Royaume-Uni d u 

26 n o v e m b r e 1991, sér ie A n" 216, p . 30, § 59) . 

44 . Sous r é se rve du p a r a g r a p h e 2 de l ' a r t ic le 10, la l i be r t é d ' e x p r e s s i o n 

v a u t non s e u l e m e n t p o u r les « i n f o r m a t i o n s » ou « i d é e s » accuei l l ies avec 

faveur ou cons idé r ée s c o m m e inoffensives ou ind i f f é ren tes , ma i s auss i 
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p o u r celles qu i h e u r t e n t , c h o q u e n t ou i n q u i è t e n t : a ins i le v e u l e n t le 

p l u r a l i s m e , la t o l é r a n c e et l ' e spr i t d ' o u v e r t u r e sans l e sque l s il n ' e s t pas de 

«soc ié t é d é m o c r a t i q u e » ( a r r ê t s Handyside c. Royaume-Uni du 7 d é c e m b r e 

1976, sér ie A n" 24, p . 23 , § 49, et Jersild p r é c i t é , p . 26, § 37) . 

45 . La p r e s se joue u n rôle é m i n e n t d a n s u n e soc ié té d é m o c r a t i q u e : si 

elle ne doi t pas f r anch i r c e r t a i n e s l imi tes , t e n a n t n o t a m m e n t à la 

p r o t e c t i o n de la r é p u t a t i o n et aux d ro i t s d ' a u t r u i a ins i q u ' à la nécess i t é 

d ' e m p ê c h e r la d ivu lga t i on d ' i n f o r m a t i o n s conf iden t ie l l e s , il lui i n c o m b e 

n é a n m o i n s d e c o m m u n i q u e r , d a n s le r e s p e c t de ses devoi rs et d e ses 

r e s p o n s a b i l i t é s , d e s i n f o r m a t i o n s et d e s idées su r t o u t e s les q u e s t i o n s 

d ' i n t é r ê t g é n é r a l ( a r r ê t De Haes et Gijsels c. Belgique d u 24 février 1997, 

Recueil des arrêts et décisions 1997-1, pp . 233-234, § 37) . A sa fonc t ion qu i 

cons i s te à e n diffuser s ' a jou te le d ro i t , p o u r le publ ic , d ' e n recevoi r . S'il 

en a l la i t a u t r e m e n t , la p r e s se ne p o u r r a i t j o u e r son rôle i n d i s p e n s a b l e de 

« c h i e n de g a r d e » ( a r r ê t s Thorgeir Thorgeirson c. Islande d u 25 j u i n 1992, 

sér ie A n" 239, p . 27, § 63 , et B l ade t Troms0 et Stensaas c. Norvège [ G C ] , 

n" 21980 /93 , § 62, C E D H 1999-III) . O u t r e la s u b s t a n c e des idées et 

i n f o r m a t i o n s e x p r i m é e s , l ' a r t ic le 10 p r o t è g e l eu r m o d e de diffusion 

( a r r ê t Oberschlick c. Autriche (n" 1) du 23 m a i 1991, sér ie A n" 204, p . 25 , § 57) . 

46 . La l ibe r t é j o u r n a l i s t i q u e c o m p r e n d auss i le r e c o u r s possible à u n e 

c e r t a i n e dose d ' e x a g é r a t i o n , voire de p rovoca t ion ( a r r ê t Prager et Oberschlick 

c. Autriche d u 26 avri l 1995, sér ie A n" 313 , p . 19, § 38) . 

47 . Les l imi te s de la c r i t i que admis s ib l e son t , c o m m e p o u r les h o m m e s 

po l i t iques , p lus l a rges p o u r les fonc t ionna i r e s ag i s san t d a n s l ' exerc ice de 

l eu r s fonct ions officielles q u e p o u r les s imp les p a r t i c u l i e r s . C e p e n d a n t , on 

ne s a u r a i t d i r e q u e les fonc t ionna i r e s s ' exposen t s c i e m m e n t à u n con t rô l e 

a t t e n t i f de l eu r s faits et g e s t e s e x a c t e m e n t c o m m e les h o m m e s po l i t i ques 

et qu ' i l s d e v r a i e n t dès lors ê t r e t r a i t é s su r un p ied d ' éga l i t é avec ces 

d e r n i e r s lo rsqu ' i l s 'agit de c r i t i ques de leur c o m p o r t e m e n t ( a r r ê t s 

Oberschlick c. Autriche (ri 2) d u 1" juil let 1997, Recueil 1997-IV, p. 1275, § 29, 

et Janowski p r éc i t é , § 33) . 

48 . P a r a i l l eu r s , la « n é c e s s i t é » d ' u n e q u e l c o n q u e r e s t r i c t i o n à 

l ' exerc ice de la l ibe r té d ' e x p r e s s i o n doi t se t r o u v e r é t ab l i e de m a n i è r e 

c o n v a i n c a n t e . C e r t e s , il r e v i e n t en p r e m i e r lieu a u x a u t o r i t é s n a t i o n a l e s 

d ' é v a l u e r s'il ex i s t e u n « b e s o i n social i m p é r i e u x » suscep t ib l e de ju s t i f i e r 

c e t t e r e s t r i c t i on , exerc ice p o u r l eque l el les bénéf ic ien t d ' u n e c e r t a i n e 

m a r g e d ' a p p r é c i a t i o n . Lorsqu ' i l y va de la p r e s s e , le pouvoir 

d ' a p p r é c i a t i o n n a t i o n a l se h e u r t e à l ' i n t é r ê t de la soc ié té d é m o c r a t i q u e à 

a s s u r e r et à m a i n t e n i r la l ibe r té d e la p r e s se . De m ê m e , il convien t 

d ' a c c o r d e r u n g r a n d poids à cet i n t é r ê t lo rsqu ' i l s 'agi t de d é t e r m i n e r , 

c o m m e l 'exige le p a r a g r a p h e 2 de l 'a r t ic le 10, si la r e s t r i c t i on é ta i t 

p r o p o r t i o n n é e au bu t l é g i t i m e poursu iv i (voir, mutatis mutandis, les a r r ê t s 

Goodwin c. Royaume-Uni du 27 m a r s 1996, Recueil 1996-11, pp . 500-501 , § 40 , 

et Worm c. Autriche du 29 a o û t \997, Recueil 1997-V, p. 1551, § 4 7 ) . 
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49. L a C o u r a p o u r t â c h e , l o r squ ' e l l e e x e r c e ce c o n t r ô l e , non po in t de 

se s u b s t i t u e r a u x j u r i d i c t i o n s n a t i o n a l e s , m a i s de vérif ier sous l ' ang le d e 

l ' a r t i c le 10 les déc is ions qu ' e l l e s on t r e n d u e s en v e r t u d e l e u r pouvo i r 

d ' a p p r é c i a t i o n . P o u r cela , la C o u r doi t c o n s i d é r e r 1 '« ingérence» l i t ig ieuse 

à la l u m i è r e de l ' e n s e m b l e de l 'affaire p o u r d é t e r m i n e r si les mot i f s 

i nvoqués p a r les a u t o r i t é s n a t i o n a l e s p o u r la ju s t i f i e r a p p a r a i s s e n t 

« p e r t i n e n t s et su f f i san t s» (voir, p a r m i b ien d ' a u t r e s , l ' a r r ê t Fressoz et 

Roire c. France [ G C ] , n° 29183/95 , § 45 , C E D H 1999-1). 

2. Application en l'espèce des principes susmentionnés 

50. D a n s la p r é s e n t e affa i re , le r e q u é r a n t fut c o n d a m n é au f ranc 

s y m b o l i q u e a ins i q u ' a u x frais et d é p e n s p o u r avoir m a n q u é à son 

ob l iga t ion d ' i n f o r m a t i o n loyale d u publ ic . Il ava i t c i té u n conf rè re q u i 

ava i t écr i t d a n s u n a r t i c le q u e , se lon u n e p e r s o n n e c o n n a i s s a n t b i en le 

mi l i eu , t ous les fonc t ionna i r e s de l ' a d m i n i s t r a t i o n des E a u x et F o r ê t s , à 

l ' excep t ion de l ' un d ' e n t r e e u x , é t a i e n t c o r r u p t i b l e s . Les j u g e s d ' a p p e l 

on t e s t i m é q u e le r e q u é r a n t ne s ' é ta i t pas f o r m e l l e m e n t d i s t anc i é d u 

t e x t e c i t é , d e so r t e qu ' i l s ' é ta i t a p p r o p r i é l ' i m p u t a t i o n qu i y é t a i t 

c o n t e n u e . Ils on t e n s u i t e c o n s t a t é q u e le r e q u é r a n t ava i t failli à é t ab l i r 

le b ien- fondé de c e t t e i m p u t a t i o n , de s o r t e qu ' i l avai t e n g a g é sa 

r e s p o n s a b i l i t é . 

5 1 . L a c o n d a m n a t i o n s ' ana lyse sans c o n t e s t e en u n e « i n g é r e n c e » d a n s 

l ' exerc ice p a r le r e q u é r a n t de son dro i t à la l i be r t é d ' e x p r e s s i o n ( a r r ê t 

Lehideux et Isorni c. France du 23 s e p t e m b r e 1998, Recueil 1998-VII, p . 2880, 

§ 3 9 ) . 

52. L a q u e s t i o n se pose d e savoi r si pa re i l l e i n g é r e n c e p e u t se ju s t i f i e r 

a u r e g a r d du p a r a g r a p h e 2 de l ' a r t ic le 10. Il y a donc l ieu d ' e x a m i n e r si 

c e t t e i n g é r e n c e é t a i t « p r é v u e p a r la lo i» , visai t un bu t l é g i t i m e en v e r t u 

d e ce p a r a g r a p h e et é t a i t « n é c e s s a i r e d a n s u n e socié té d é m o c r a t i q u e » 

( a r r ê t Lingens p r é c i t é , pp . 24-25, §§ 34-37) . 

5 3 . La C o u r c o n s t a t e q u e les a r t i c l es 1382 et 1383 du code civil posen t 

les p r inc ipes d e la r e s p o n s a b i l i t é p o u r fau te et q u e la j u r i s p r u d e n c e 

l u x e m b o u r g e o i s e a p p l i q u e ces d i spos i t ions a u x j o u r n a l i s t e s . L a C o u r n o t e 

e n c o r e q u e l ' a r t ic le 18 de la loi s u r la p r e s se d e 1869 prévo i t q u e « n u l ne 

p o u r r a a l l é g u e r c o m m e m o y e n d ' excuse ou de jus t i f i ca t ion q u e les éc r i t s , 

i m p r i m é s , i m a g e s ou e m b l è m e s ne sont q u e la r e p r o d u c t i o n d e 

p u b l i c a t i o n s fai tes d a n s le G r a n d - D u c h é ou en pays é t r a n g e r » . La C o u r 

e s t i m e e n c o n s é q u e n c e q u e , en s ' e n t o u r a n t a u beso in de consei ls éc la i r é s , 

le r e q u é r a n t pouva i t prévoi r , à u n d e g r é r a i s o n n a b l e , q u e les p ropos 

diffusés a u cours de son émiss ion ne le m e t t a i e n t pas à l 'abr i de t o u t e 

ac t ion à son e n c o n t r e , de so r t e q u e l ' i n g é r e n c e p e u t ê t r e c o n s i d é r é e 

c o m m e é t a n t « p r é v u e p a r la lo i» ( a r r ê t S u n d a y T i m e s c. Royaume-Uni 

(ri 1) du 26 avril 1979, sér ie A n" 30) . 
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54. La C o u r cons idè re q u e les mot i f s i nvoqués p a r les j u g e s 

l u x e m b o u r g e o i s se conci l ien t avec le bu t l é g i t i m e d e p r o t é g e r la 

r é p u t a t i o n et les d ro i t s a insi q u e la p r é s o m p t i o n d ' i nnocence des 

i n g é n i e u r s et g a r d e s fo res t i e r s . P a r c o n s é q u e n t , l ' i ngé rence avai t p o u r 

bu t d e p r o t é g e r « l a r é p u t a t i o n ou [les] d ro i t s d ' a u t r u i » . 

55 . R e s t e à r e c h e r c h e r si l ' i ngé r ence c r i t i q u é e é ta i t « n é c e s s a i r e d a n s 

u n e socié té d é m o c r a t i q u e » p o u r a t t e i n d r e pa re i l bu t , et donc à 

d é t e r m i n e r si elle c o r r e s p o n d a i t à u n beso in social i m p é r i e u x , si elle é t a i t 

p r o p o r t i o n n é e a u bu t l é g i t i m e poursu iv i et si les mot i f s fournis p a r les 

a u t o r i t é s n a t i o n a l e s p o u r la ju s t i f i e r sont p e r t i n e n t s et suff isants . 

56 . La C o u r n o t e d ' e m b l é e qu ' i l conv ien t de p r e n d r e en c o m p t e u n e 

p a r t i c u l a r i t é , à savoir la superf ic ie du pays . M ê m e si le r e q u é r a n t s 'est 

e x p r i m é d u r a n t son émiss ion sans viser p e r s o n n e en p a r t i c u l i e r , les 

i n g é n i e u r s et g a r d e s fo res t i e r s é t a i e n t f ac i l emen t ident i f iab les p a r les 

a u d i t e u r s de l ' émiss ion , vu le n o m b r e l imi t é de fonc t i onna i r e s d e 

l ' a d m i n i s t r a t i o n d e s E a u x et F o r ê t s q u e c o m p t e le L u x e m b o u r g . 

57 . D ' u n cô t é , la C o u r e s t i m e q u e c e r t a i n s p r o p o s t e n u s a u cour s d e 

l ' émiss ion du 6 n o v e m b r e 1991 p a r le r e q u é r a n t à l ' éga rd des 

fonc t ionna i r e s en q u e s t i o n sont g raves . O u t r e le fait qu ' i l a i t c i té J o s y 

B r a u n , le r e q u é r a n t a évoqué n o t a m m e n t la « t e n t a t i o n des gens de la 

forêt de p ro f i t e r de l ' occas ion» . D e p lus , il a fait a l lus ion à l ' inf ract ion 

g rave q u ' e s t 1 ' « immix t ion» de fonc t i onna i r e s de l ' a d m i n i s t r a t i o n des 

E a u x et F o r ê t s d a n s le c o m m e r c e d e bois p r ivés . O r les fonc t ionna i r e s 

do iven t , p o u r pouvoir s ' a c q u i t t e r de l eu r s fonct ions , bénéf ic ie r de la 

conf iance du publ ic (a r rê tJanowsk i p r é c i t é , § 33) . 

58 . D ' u n a u t r e cô té , la C o u r se doi t c e p e n d a n t d e c o n s t a t e r q u e 

t h è m e de l ' émiss ion é t a i t l a r g e m e n t d é b a t t u d a n s les m é d i a s 

l u x e m b o u r g e o i s et c o n c e r n a i t u n p r o b l è m e d ' i n t é r ê t g é n é r a l , d o m a i n e 

d a n s l eque l les r e s t r i c t i o n s à la l i be r t é d ' e x p r e s s i o n a p p e l l e n t u n e 

i n t e r p r é t a t i o n é t r o i t e . Dès lors , la C o u r doi t faire p r e u v e d e la plus 

g r a n d e p r u d e n c e l o r s q u e , c o m m e en l ' espèce , les m e s u r e s p r i ses ou les 

s anc t i ons infl igées p a r l ' a u t o r i t é n a t i o n a l e sont de n a t u r e à d i s s u a d e r la 

p r e s se d e p a r t i c i p e r à la d i scuss ion de p r o b l è m e s d ' u n i n t é r ê t g é n é r a l 

l ég i t ime (axrëtjersild p r éc i t é , pp . 25-26, § 35) . 

59 . La q u e s t i o n p r é p o n d é r a n t e est cel le d e savoir si les a u t o r i t é s 

n a t i o n a l e s on t c o r r e c t e m e n t fait u s a g e de leur pouvoi r d ' a p p r é c i a t i o n en 

c o n d a m n a n t le r e q u é r a n t p o u r avoir m a n q u é à son ob l iga t ion 

d ' i n f o r m a t i o n loyale du publ ic . 

60. A ce suje t , la C o u r no t e qu ' i l n ' e s t pas d é r a i s o n n a b l e de c o n s i d é r e r 

à l ' ins ta r d u G o u v e r n e m e n t q u e le r e q u é r a n t s 'est a p p r o p r i é en p a r t i e t ou t 

au moins le c o n t e n u d u p a s s a g e l i t ig ieux c i t é , c o m p t e t e n u d e ses 

c o m m e n t a i r e s t o u t au long de l ' émiss ion. 

6 1 . T o u t e f o i s , p o u r a p p r é c i e r si la « n é c e s s i t é » d e la r e s t r i c t i o n à 

l ' exerc ice de la l i be r t é d ' exp re s s ion est é t ab l i e d e m a n i è r e c o n v a i n c a n t e , 
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la C o u r doi t se s i t u e r e s s e n t i e l l e m e n t p a r r a p p o r t à la m o t i v a t i o n r e t e n u e 

p a r les j u g e s l u x e m b o u r g e o i s . Su r ce po in t , la C o u r c o n s t a t e q u e les j u g e s 

d ' a p p e l n ' o n t eu é g a r d q u ' a u fait q u e le r e q u é r a n t ava i t c i té les p r o p o s 

l i t ig ieux de son conf rè re e t qu ' i l s on t e s t i m é s u r c e t t e seu le base q u e 

l ' i n t é r e s sé s ' é ta i t a p p r o p r i é l ' i m p u t a t i o n c o n t e n u e d a n s le t e x t e c i té en 

n e s 'en d i s t a n c i a n t p a s f o r m e l l e m e n t . 

62. La C o u r r a p p e l l e q u e « s a n c t i o n n e r u n j o u r n a l i s t e p o u r avoir a idé à 

la diffusion de d é c l a r a t i o n s é m a n a n t d ' u n t i e r s (...) e n t r a v e r a i t g r a v e m e n t 

la c o n t r i b u t i o n de la p r e s se a u x d i scuss ions d e p r o b l è m e s d ' i n t é r ê t g é n é r a l 

et ne s a u r a i t se concevoi r s a n s r a i sons p a r t i c u l i è r e m e n t s é r i e u s e s » ( a r r ê t 

Jersild p r é c i t é , pp . 25-26, § 35) . 

63 . E n l ' e spèce , les j u g e s d ' a p p e l o n t d ' a b o r d e x a m i n é le c o n t e n u 

d e la c i t a t ion l i t ig ieuse . Ils on t r e t e n u q u e le t e x t e d e l ' a r t ic le d e 

J o s y B r a u n , en i m p u t a n t la p h r a s e l i t ig ieuse «je [n ' en ] c o n n a i s 

[ q u ' j u n seu l qu i est i n c o r r u p t i b l e » à u n e p e r s o n n e c o n n a i s s a n t b i e n le 

mi l i eu , c ' es t -à -d i re à u n in i t ié « d o n t on n ' a p a s à r e d o u t e r u n e fausse 

i n f o r m a t i o n , (...) fait c ro i re q u e , mis à p a r t le g a r d e fo res t i e r en 

c h a r g e d u B a u m b u s c h , il n 'y a p a r m i tous les a u t r e s fonc t ionna i r e s d e 

l ' A d m i n i s t r a t i o n des E a u x et F o r ê t s (...) p e r s o n n e d ' a u t r e qu i soit 

i n c o r r u p t i b l e » . Les j u g e s on t e n s u i t e déc idé qu ' i l é t a i t va in p o u r le 

r e q u é r a n t de c h e r c h e r à d é c l i n e r sa r e s p o n s a b i l i t é en a r g u a n t qu ' i l 

n ' ava i t fait q u e c i t e r le t e x t e d e J o s y B r a u n . Ils o n t p réc i sé q u e « l a 

r e s p o n s a b i l i t é du j o u r n a l i s t e c i t a n t s i m p l e m e n t u n a r t i c le dé jà p a r u 

ne cesse d ' ê t r e e n g a g é e , q u e s'il se d i s t anc i e f o r m e l l e m e n t d e cet 

a r t i c l e e t de son c o n t e n u (...) ». Ils on t f i n a l e m e n t sou l igné q u e , d a n s 

la m e s u r e où le r e q u é r a n t a r e p r i s s a n s r é se rve a u c u n e le p a s s a g e de 

l ' a r t ic le d e J o s y B r a u n qu i c o n t i e n t l ' i m p u t a t i o n d o n t il a failli à é t ab l i r 

le b ien- fondé , il n 'y avai t p a s « a b s e n c e d ' i n t e n t i o n m a l v e i l l a n t e » d a n s 

son chef. 

64. La C o u r e s t i m e q u e pa re i l s mot i f s ne s a u r a i e n t , d a n s les 

c i r c o n s t a n c e s d e l ' e spèce , ê t r e r e t e n u s c o m m e « r a i s o n s p a r t i c u l i è r e m e n t 

s é r i e u s e s » suscep t ib l e s de ju s t i f i e r u n e s anc t i on à l ' e n c o n t r e du 

j o u r n a l i s t e . De l 'avis d e la C o u r , le fait d ' e x i g e r de m a n i è r e g é n é r a l e q u e 

les j o u r n a l i s t e s se d i s t a n c i e n t s y s t é m a t i q u e m e n t et f o r m e l l e m e n t d u 

c o n t e n u d ' u n e c i t a t i on qu i p o u r r a i t i n s u l t e r des t i e r s , les p r o v o q u e r ou 

p o r t e r a t t e i n t e à l e u r h o n n e u r ne se concil ie pas avec le rôle d e la p res se 

d ' i n f o r m e r sur des faits ou d e s op in ions et des idées qu i on t cour s à u n 

m o m e n t d o n n é . En l ' espèce , le c o m p t e r e n d u d e l ' émiss ion fait 

a p p a r a î t r e q u ' e n tou t é t a t d e c a u s e le r e q u é r a n t a p r i s , c h a q u e fois, la 

p r é c a u t i o n de faire m e n t i o n qu ' i l c o m m e n ç a i t u n e c i t a t i on et d ' en c i t e r 

l ' a u t e u r . Il a de su rc ro î t u t i l isé le qual i f ica t i f « p i m e n t é » p o u r c o m m e n t e r 

l ' e n s e m b l e de l ' a r t i c le de son conf rè re . P a r a i l l eu r s , il a i n t e r r o g é u n t i e r s , 

p r o p r i é t a i r e de b iens fo res t i e r s , p o u r savoir s'il p e n s a i t q u e ce q u e J o s y 

B r a u n avai t écr i t é t a i t v ra i . 
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65. C o m p t e t e n u de ce qu i p r é c è d e , les mot i f s a v a n c é s à l ' appu i de la 

c o n d a m n a t i o n du r e q u é r a n t ne suffisent pas p o u r conva inc re la C o u r q u e 

l ' i ngé rence d a n s l ' exerc ice du dro i t d e l ' i n t é re s sé à la l i be r t é d ' e x p r e s s i o n 

é t a i t « n é c e s s a i r e d a n s u n e soc ié té d é m o c r a t i q u e » ; en pa r t i cu l i e r , les 

m o y e n s e m p l o y é s é t a i e n t d i s p r o p o r t i o n n é s p a r r a p p o r t au b u t visé , à 

s avo i r : « la p r o t e c t i o n de la r é p u t a t i o n ou des d ro i t s d ' a u t r u i » . 

66 . E n c o n s é q u e n c e , l ad i t e c o n d a m n a t i o n a en f re in t l ' a r t ic le 10 de la 

C o n v e n t i o n . 

II. SUR L ' A P P L I C A T I O N D E L ' A R T I C L E 41 D E LA C O N V E N T I O N 

67. Aux t e r m e s de l ' a r t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu ' imparfai tement les 
conséquences de cette violation, la Cour accorde à la par t ie lésée, s'il y a lieu, une 
satisfaction équitable.» 

68 . Sous r é se rve q u e la C o u r c o n s t a t e u n e v io la t ion de la C o n v e n t i o n , 

le G o u v e r n e m e n t lui d e m a n d e de s t a t u e r en é q u i t é su r l 'octroi d ' u n 

m o n t a n t au t i t r e de la sa t i s fac t ion é q u i t a b l e . 

A. D o m m a g e 

1. Dommage matériel 

69. E n r é p a r a t i o n du p ré jud ice m a t é r i e l , le r e q u é r a n t d e m a n d e 

43 538 f rancs l u x e m b o u r g e o i s ( L U F ) , d o n t 23 520 L U F p o u r ses frais 

p e r s o n n e l s de d é p l a c e m e n t p o u r se r e n d r e au cab ine t d ' avoca t s et d e v a n t 

les t r i b u n a u x , 63 L U F p o u r la s o m m e s y m b o l i q u e qu ' i l a dû v e r s e r à ses 

so ixan t e - t ro i s a d v e r s a i r e s , et le r e s t e à t i t r e for fa i ta i re p o u r les frais de 

c o r r e s p o n d a n c e et de c o m m u n i c a t i o n t é l é p h o n i q u e avec ses avoca t s . 

70. Le r e q u é r a n t r é c l a m e é g a l e m e n t , en la qua l i f i an t de frais et 

d é p e n s , la s o m m e de 1 678 648 L U F , d o n t 362 884 L U F a u t i t r e des frais d e 

j u s t i c e q u e ses a d v e r s a i r e s a f f i rmen t avoir dû s u p p o r t e r et 1 315 764 L U F 

p o u r les frais de jus t ice f ac tu ré s p a r son avoca t . Se lon la C o u r , pa re i l s 

frais r e l èven t , à les s u p p o s e r jus t i f i é s , du d o m m a g e m a t é r i e l . 

71 . La C o u r r a p p e l l e q u e , d ' a p r è s sa j u r i s p r u d e n c e , u n e s o m m e v e r s é e 

à t i t r e de r é p a r a t i o n d ' u n d o m m a g e n ' es t r e couv rab l e q u e si un l ien de 

causa l i t é est é t ab l i e n t r e la v io la t ion de la C o n v e n t i o n et le d o m m a g e 

subi . Ains i , en l ' e spèce , p o u r r o n t ê t r e pr is en c o m p t e les m o n t a n t s q u e le 

r e q u é r a n t a dû r ég le r à ses a d v e r s a i r e s e n v e r t u de déc is ions de j u s t i c e 

( f rancs s y m b o l i q u e s , soit 63 L U F , et frais de j u s t i c e r é c l a m é s p a r les 
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avoca t s de ses a d v e r s a i r e s , soit 362 884 L U F ) et les frais d e s ignif ica t ion 
des ac t e s de p r o c é d u r e qu i sont ob l iga to i r e s en d ro i t l u x e m b o u r g e o i s p o u r 

la r ecevab i l i t é d e s p r o c é d u r e s e n c a u s e , soit 378 493 L U F . 

72. E n c o n s é q u e n c e , le m o n t a n t à a c c o r d e r à l ' i n t é r e s sé s 'é lève à u n 

t o t a l de 741 440 L U F . 

2. Dommage moral 

73. Le r e q u é r a n t soll ici te 1 500 000 L U F en c o m p e n s a t i o n du p ré jud ice 

m o r a l causé p a r la pub l ic i t é néga t i ve et les é p r e u v e s psycho log iques 

e n d u r é e s à la su i t e de sa c o n d a m n a t i o n . 

74. D e l 'avis d e la C o u r , les déc i s ions r e n d u e s p a r les j u r i d i c t i o n s 

l u x e m b o u r g e o i s e s c o n t r e le r e q u é r a n t o n t d û c a u s e r à celui-ci c e r t a i n s 

d é s a g r é m e n t s . Le c o n s t a t d e v io la t ion d e la C o n v e n t i o n fourni t toutefo is 

u n e sa t i s fac t ion é q u i t a b l e suf f i sante à cet é g a r d . 

B . F r a i s e t d é p e n s 

75. L a C o u r r a p p e l l e q u e les m o n t a n t s ve r s é s a u x a d v e r s a i r e s à la su i t e 

de la c o n d a m n a t i o n p r o n o n c é e p a r les t r i b u n a u x l u x e m b o u r g e o i s , d e 

m ê m e q u e les frais de s igni f ica t ion des a c t e s de p r o c é d u r e i n t e r n e , 

do iven t ê t r e c o n s i d é r é s c o m m e u n d o m m a g e m a t é r i e l et on t é t é 

e x a m i n é s sous c e t t e r u b r i q u e . 

76. Au t i t r e des frais et d é p e n s a f fé ren t s à sa r e p r é s e n t a t i o n en j u s t i c e , 

le r e q u é r a n t r é c l a m e 12 149 927 L U F , soit 8 649 777 L U F p o u r la 

p r o c é d u r e d e v a n t les j u r i d i c t i o n s i n t e r n e s et 3 500 150 L U F p o u r celle 

d e v a n t les o r g a n e s de la C o n v e n t i o n . 

77. La C o u r r a p p e l l e q u ' u n r e q u é r a n t ne p e u t o b t e n i r le 

r e m b o u r s e m e n t d e ses frais et d é p e n s q u e d a n s la m e s u r e où se t r o u v e n t 

é t ab l i s l e u r r é a l i t é , l e u r nécess i t é et le c a r a c t è r e r a i s o n n a b l e de l eu r t a u x 

( a r r ê t Bottazzi c. halie [ G C ] , n° 34884/97 , C E D H 1999-V). E n l ' e spèce , e n 

ce qu i c o n c e r n e les frais et h o n o r a i r e s r é c l a m é s p a r l 'avocat d u r e q u é r a n t , 

la C o u r les j u g e d é r a i s o n n a b l e s . C o m p t e t e n u des é l é m e n t s en sa 

possess ion et d e s c r i t è r e s s u s m e n t i o n n é s , la C o u r , s t a t u a n t en é q u i t é , 

a l loue a u r e q u é r a n t la s o m m e de 600 000 L U F . 

C. I n t é r ê t s m o r a t o i r e s 

78. Se lon les i n f o r m a t i o n s d o n t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 

app l i cab le au L u x e m b o u r g à la d a t e d ' a d o p t i o n d u p r é s e n t a r r ê t est de 

5,75 % l ' an . 
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P A R C E S M O T I F S , L A C O U R 

1. Dit, à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion d e l ' a r t ic le 10 d e la C o n v e n t i o n ; 

2. Dit, p a r six voix c o n t r e u n e , q u e le c o n s t a t d ' u n e v io la t ion fourn i t e n soi 

u n e sa t i s fac t ion é q u i t a b l e suf f i sante p o u r le d o m m a g e m o r a l subi p a r 

le r e q u é r a n t ; 

3 . Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t d é f e n d e u r doi t v e r s e r au r e q u é r a n t , d a n s les t ro is mois 

à c o m p t e r du j o u r où l ' a r r ê t s e r a d e v e n u déf in i t i f c o n f o r m é m e n t à 

l ' a r t ic le 44 § 2 de la C o n v e n t i o n , les s o m m e s s u i v a n t e s : 

i. 741 440 L U F (sept cen t q u a r a n t e et u n mil le q u a t r e cen t 

q u a r a n t e f rancs l u x e m b o u r g e o i s ) p o u r d o m m a g e m a t é r i e l ; 

ii. 600 000 L U F (six cen t mille f rancs l u x e m b o u r g e o i s ) p o u r frais et 

d é p e n s ; 

b) q u e ces m o n t a n t s s e r o n t à m a j o r e r d ' u n i n t é r ê t s imp le de 5,75 % 

l ' an à c o m p t e r de l ' e x p i r a t i o n dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le 

Fa i t en f rança i s , pu i s c o m m u n i q u é p a r écr i t le 29 m a r s 2 0 0 1 , en 

app l i ca t i on de l ' a r t ic le 77 §§ 2 et 3 d u r è g l e m e n t . 

Au p r é s e n t a r r ê t se t r ouve j o i n t , c o n f o r m é m e n t aux a r t i c les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l ' exposé de l 'opinion en p a r t i e 

d i s s i den t e de M . Bonel lo . 

s u r p l u s . 

Er ik FRIBERGH 

Gref f ie r 

C h r i s t o s ROZAKIS 

P r é s i d e n t 

C.L.R. 

E .F . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E B O N E L L O 

J e ne p a r t a g e pas l 'avis d e la m a j o r i t é l o r squ ' e l l e conc lu t q u e le c o n s t a t 

de v io la t ion d e l 'a r t ic le 10 de la C o n v e n t i o n c o n s t i t u e en soi u n e 

sa t i s fac t ion é q u i t a b l e suff isante p o u r le d o m m a g e m o r a l a l l égué p a r le 

r e q u é r a n t . J ' e s t i m e q u e pa re i l « n o n - r e d r e s s e m e n t » est i n a d é q u a t que l l e 

q u e soit la cour d e j u s t i c e c o n c e r n é e e t se t r ouve en o u t r e en c o n t r a d i c t i o n 

avec les t e r m e s de la C o n v e n t i o n , c o m m e j e l ' exp l ique en dé t a i l d a n s m o n 

op in ion en p a r t i e d i s s i d e n t e jo in te à l ' a r r ê t Aquilina c. Malte ( [ G C ] , 

n° 25642 /94 , C E D H 1999-III) . ' 
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1. Translat ion; original French. 
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SUMMARY1 

Journalist ordered to pay damages for quot ing allegations made by a fellow 
journalist against State officials 

Article 10 

Freedom of expression — Journalist ordered to pay damages for quoting allegations made by a 
fellow journalist against State officials - Freedom of the press -Journalist - Prescribed by law 
- Protection of the reputation or rights of others - Boundaries of acceptable criticism of civil 
servants - Necessary in a democratic society - Proportionality - General interest - Punishment 
of journalists assisting in the dissemination of statements made by others - Citations by 
journalists of statements that might insult or provoke others or damage their reputation -
Sufficient reasons 

* 
* * 

The applicant, a journalist on a national radio station, presented a weekly 
programme on the radio. He chose as the subject mat te r of one of his 
programmes the problems connected with reafforestation after the storms that 
had hit the country in 1990. The issue had been widely debated in the 
Luxembourg media. The applicant quoted passages from an article, which he 
described as "strongly worded", that had appeared in a daily newspaper, Tageblatt. 
In one of the passages that was cited on air, the author of the article accused 
officials from the Water and Forestry Commission of taking a percentage on the 
purchase of plants intended for reafforestation and of repeatedly replanting when 
a single replant would have sufficed. Reference was also made to a source who was 
described as "authoritat ive" and "from the industry", who was quoted as saying 
that he knew only one forest warden who was "incorruptible". The applicant went 
on to explain in the programme that the Tageblatt journalist had implicitly referred 
in his article to a provision in the Criminal Code that made it an offence for civil 
servants to use their official status to derive personal gain. He asked a woodlands 
owner for his opinion on the comments made by the Tageblatt journalist and 
whether he thought them credible. One hundred and sixty-three officials from 
the Water and Forestry Commission brought civil actions in damages against the 
applicant alleging that he had damaged their reputation. The district court 
awarded them one franc each in nominal damages and ordered the applicant to 
pay the costs and expenses. It held that the applicant had adopted the 
conclusions of the Tageblatt journalist without seeking evidence to support them 
and that by giving the impression, without evidence or qualification, that all the 
Water and Forestry Commission officials concerned by the reafforestation were, 
with but one exception, corrupt, had overstepped the boundaries of his right to 

I. This summary by the Registry docs not bind the Court . 
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impart bona fide information and had, accordingly, committed a tort. The 
applicant appealed. The Court of Appeal upheld the impugned judgments 
adding, inter alia, that a journalist who quoted from an article that had already 
appeared would only escape liability if he formally distanced himself from it. The 
applicant had not done so and had therefore adopted the allegations it contained. 
He had failed to establish that the allegations were founded and therefore 
incurred liability. The applicant's appeal to the Court of Cassation was dismissed. 

Held 
Article 10: The order made against the applicant incontestably amounted to an 
"interference" with the exercise of his right to freedom of expression. The 
interference was "prescribed by law" as the applicant could have foreseen to a 
reasonable degree, if necessary by seeking advice from those qualified to give it, 
that the remarks broadcast during his programme did not render him immune 
from action. It had pursued the legitimate aim of protecting the reputation and 
rights of others. As to whether the interference was "necessary in a democratic 
society", the Court noted that a special feature of the case was the size of the 
country and the limited number of officials working for the Water and Forestry 
Commission, which meant that even though they were not named in the 
programme, the officials concerned were easily identifiable to listeners. Some of 
the allegations made about the officials by the applicant were serious and civil 
servants depended on the confidence of the general public to discharge their 
duties. However, the topic raised in the programme was being widely debated in 
the media and concerned a problem of general interest, a sphere in which 
restrictions on freedom of expression were to be strictly construed so as to avoid 
dissuading the press from taking part in the discussion of such mat ters . It was not 
unreasonable to take the view that , having regard to his comments during the 
programme, the applicant had adopted — at least in part — the assertions of the 
Tageblalt journalist. However, in order to assess whether the "necessity" of the 
restriction on the exercise of the freedom of expression had been established 
convincingly, the Court had to examine the issue essentially from the standpoint 
of the reasoning adopted by the Luxembourg courts. They had found, solely on the 
basis of his quotation of the passage taken from his fellow journalist , that he had 
adopted the allegation contained in the quoted text since he had failed formally to 
distance himself from it. The grounds relied on by the Court of Appeal could not be 
regarded as "particularly cogent reasons" capable of justifying the imposition of a 
penalty on a journalist for assisting in the dissemination of s ta tements made by 
another. A general requirement for journalists systematically and formally to 
distance themselves from the content of a quotation that might insult or provoke 
others or damage their reputation was not reconcilable with the press's role of 
providing information on current events, opinions and ideas. In the case before 
the Court , the applicant had consistently taken the precaution of saying that he 
was beginning a cpiotation and of citing the author. He had described the entire 
article by his fellow journalist as "strongly worded" and had asked a woodlands 
owner for his opinion on the t ruth of the allegations. Accordingly, the grounds 
given for holding the applicant liable were not sufficient to satisfy the Court that 
the interference was necessary. In particular, the means employed were 
disproportionate to the aim pursued. 
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Conclusion: violation (unanimously). 
Article 41: The Court awarded the applicant compensation for pecuniary damage 
corresponding to the sums he had been ordered to pay. It held thai the finding of a 
violation provided sufficient just satisfaction for the non-pecuniary damage, he had 
sustained. Lastly, it awarded him an amount for costs and expenses. 
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In t h e c a s e o f T h o m a v. L u x e m b o u r g , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Second Sec t i on ) , s i t t i n g as a 

C h a m b e r c o m p o s e d of: 
M r C . L . ROZAKIÜ, President, 
M r B . CONFORTI, 
M r G. BONELLO, 
M r s F. TULKENS 
M r s V . STRÄZNICKÄ, 
M r P. LORENZEN, 
M r s M . TSATSA-NlKOLOVSKAjWg«, 

a n d M r E. FRIBERGH, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r i v a t e on 30 N o v e m b e r 2000, a n d on 1 F e b r u a r y 

a n d 8 M a r c h 2 0 0 1 , 
Del ivers t h e following j u d g m e n t , wh ich was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in a n a p p l i c a t i o n (no. 38432/97) a g a i n s t t h e 
G r a n d D u c h y of L u x e m b o u r g lodged wi th t h e E u r o p e a n C o m m i s s i o n of 
H u m a n R i g h t s ( " the C o m m i s s i o n " ) u n d e r f o r m e r Ar t ic le 25 of t h e 
C o n v e n t i o n for t he P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l 
F r e e d o m s ( " the C o n v e n t i o n " ) by a L u x e m b o u r g n a t i o n a l , M r M a r c 
T h o m a (" the a p p l i c a n t " ) , on 9 S e p t e m b e r 1997. 

2. T h e a p p l i c a n t was r e p r e s e n t e d by M r P . U r b a n y , a lawyer p r a c t i s i n g 
in L u x e m b o u r g . T h e L u x e m b o u r g G o v e r n m e n t ( " the G o v e r n m e n t " ) w e r e 
r e p r e s e n t e d by t he i r A g e n t , M r R. N o t h a r , a l awyer p r a c t i s i n g in 
L u x e m b o u r g . 

3 . T h e a p p l i c a n t a l l eged , in p a r t i c u l a r , a b r e a c h of his f r e e d o m of 
exp re s s ion , as g u a r a n t e e d by Ar t ic le 10 of t h e C o n v e n t i o n . 

4. T h e app l i ca t ion was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Pro toco l No . 11 to t h e C o n v e n t i o n c a m e i n t o force (Art ic le 5 § 2 of 
P ro toco l No . 11). 

5. T h e app l i ca t i on was a l l oca t ed to t h e Second Sec t ion of t h e C o u r t 
(Rule 52 § 1 of t h e R u l e s of C o u r t ) . M r M . F i schbach , t h e j u d g e e l ec t ed 
in r e s p e c t of L u x e m b o u r g , w i t h d r e w f rom s i t t i n g in t h e case (Ru le 28) . 
T h e P r e s i d e n t of t he C o u r t accord ing ly a p p o i n t e d M r s F. T u l k e n s , t he 
j u d g e e lec ted in r e spec t of B e l g i u m , to sit in his p lace (Art icle 27 § 2 of 
t he C o n v e n t i o n a n d R u l e 29 § 1). 

6. By a dec is ion of 25 M a y 2000 t h e C h a m b e r d e c l a r e d t he app l i ca t i on 
p a r t l y a d m i s s i b l e 1 . 

1. Note by the Registry. The Court 's decision is obtainable from the Registry. 
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7. T h e a p p l i c a n t a n d t h e G o v e r n m e n t each fded obse rva t i ons on t h e 
m e r i t s (Rule 59 § 1). 

8. A h e a r i n g took p lace in publ ic in t he H u m a n R i g h t s Bui ld ing , 
S t r a s b o u r g , on 30 N o v e m b e r 2000 (Rule 59 § 2) . 

T h e r e a p p e a r e d before t h e C o u r t : 

(a) for the Government 
M r R. NOTHAR, of t h e L u x e m b o u r g Bar , Agent, 
M r s A. CLEMANG, 

M r G. PHILIPPS, Counsel; 

(b) for the applicant 

M r P . URBANY, of t he L u x e m b o u r g Bar , Counsel. 

T h e C o u r t h e a r d a d d r e s s e s by M r U r b a n y a n d M r N o t h a r a n d t h e 
r ep l i e s to t he q u e s t i o n s of o n e of i ts m e m b e r s . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. O n 6 N o v e m b e r 1991 Tageblatt, a L u x e m b o u r g dai ly n e w s p a p e r 
p u b l i s h e d in G e r m a n , p r i n t e d a n a r t i c l e by j o u r n a l i s t J o s y B r a u n on 
va r ious r ea f fo r e s t a t i on t e c h n i q u e s t h a t h a d b e e n used a f te r t h e s t o r m s in 
ea r ly 1990 t h a t d e v a s t a t e d p a r t of t h e L u x e m b o u r g w o o d l a n d s . T h e a r t i c le 
a p p e a r e d u n d e r t h e t i t le "Wiederaufforstung ... das ganze noch einmal" 
( "Rea f fo re s t a t i on ... all over a g a i n " ) a n d inc luded the following: 

[Translation from a French translation provided by the applicant] 

"The cynicism really knows no limits, since it should not be forgotten that these forest 
gardeners cut down trees, buy, plant, ' t r ea t 'w i th public funds, to the tune of millions of 
francs. (Ministers, lend an ear!) 

What does all this hide? Of course, there will be a full denial by all concerned, but the 
conclusion to be drawn after various discussions with people in the industry should be 
this: It is be t te r to replant two or three times with plants from a seller who gives a 
generous percentage than once with plants from a firm that has the nerve to refuse to 
pay bribes. (Comment from someone familiar with the system: 'I know of only one 
person who is incorruptible. ' He gave the name of the forest warden from 'Bambesch'.) 

'Naturally' , it's a case of the tabloid press yet again publishing 'unsubstant iated 
monstrosities ' ; 'naturally' , there is no truth in any of it, but the owners of the 
woodlands, whether the Stale, municipalities or private individuals, should be aware of 
one thing: they are the ones who must pay for the repeated reafforestation of dubious 
benefit; and they the ones who should demand that the political authori t ies remove the 
dung from Augeas's Stables, instead of continually trying, with mixed success, to muzzle 
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those who have the nerve to put the public interest before the private interests of a few 
'fleas in the scrotum of the Welfare State ' (dixit Degenhard) ." 

10. T h e a p p l i c a n t was a t t h e t i m e a j o u r n a l i s t on a n a t i o n a l r ad io 
s t a t i o n , R T L 92.5 , for w h o m he p r e s e n t e d a week ly p r o g r a m m e in 
L e t z e b u r g e s c h en t i t l ed " O e k o m a g a z i n " d e a l i n g wi th n a t u r e a n d t h e 
e n v i r o n m e n t . H e h a d ra i sed t h e subject of t he p r o b l e m s c o n n e c t e d w i t h 
r ea f fo re s t a t i on a f te r t h e 1990 s t o r m s on a n u m b e r of occas ions on t h e 
p r o g r a m m e a n d h a d a l luded , a long wi th o t h e r L u x e m b o u r g pub l i ca t i ons , 
to a b r e a k d o w n in t h e sys t em. 

11. T h e a p p l i c a n t h a d chosen r ea f fo re s t a t ion as t h e subject m a t t e r for 
his " O e k o m a g a z i n " p r o g r a m m e of 6 N o v e m b e r 1991. H e b e g a n t h e 
p r o g r a m m e wi th a n i n t r o d u c t i o n in which h e r e m i n d e d l i s t ene r s t h a t he 
h a d spoken t h e p rev ious w e e k a b o u t " t h e t e m p t a t i o n for F o r e s t r y 
C o m m i s s i o n peop le to t a k e a d v a n t a g e w h e n a n o p p o r t u n i t y p r e s e n t [ed] 
itself" a n d h a d r e f e r r e d to "a ser ies of t e l e p h o n e calls from peop le all 
over t he c o u n t r y w h o [had] i n t e r e s t i n g t a l e s to te l l" . H e w e n t on to say 
"in a n y even t , o n e t h i n g is c lea r : t h e w o o d l a n d m a n a g e m e n t c h a p t e r is 
m u c h t h o r n i e r t h a n peop le m i g h t t h i n k " . H e a lso r e p o r t e d , i n d i c a t i n g 
t h a t h e was giving an e x a m p l e , t h a t a p e r s o n w h o h a d h a d work d o n e in 
w o o d l a n d he o w n e d by a p r iva t e c o n t r a c t o r "no l onge r k n e w which way to 
t u r n " af ter r ece iv ing a bill for t h e work f rom t h e F o r e s t r y C o m m i s s i o n 
r e spons ib l e for t h e sec to r r a t h e r t h a n t h e p r i v a t e c o n t r a c t o r . Af te r t h a t 
i n t r o d u c t i o n , he q u o t e d c e r t a i n p a s s a g e s from t h e a f o r e m e n t i o n e d 
a r t i c l e , wh ich he said was " s t rong ly w o r d e d " . H e sa id , inter alia: 

[Translation from a French translation provided by the applicant] 

"But there is money to be made at the sawmill as well as in wood. The same applies to 
the plantations, because they can be counted in millions. In a two-page article in today's 
edition of Tageblatt, Josy Braun does not mince his words in denouncing various 
plantation practices used by the Water and Forestry Commission and he makes no 
concessions. The journalist writes, and I quote: 'One already requires a certain dose of 
cynicism not to forget that these gardeners of the forest do not clear out, buy, plant, and 
(in inverted commas) t reat the publicly owned woodlands with their own money, but 
with public funds to the tune of millions.' Josy Braun then provides the proof (fazit) of 
the proposition: 'It is bet ter to replant two or three times with plants from a seller who 
pays a percentage than once with plants from a firm that has the nerve to refuse to pay 
a percentage. ' The Tageblatt journalist then cites an authori tat ive source from the 
industry who is quoted as saying: 'I know of only one person who is incorruptible. ' The 
name of the forest warden from Baumbusch is given in that connection. 'The owners of 
our forests, whether the State , municipalities or private individuals should be aware of 
one fact: they are the ones who must pay for umpteen questionable reafforestation 
projects', to quote again from the Tageblatt journalist , 'It is they who ought to demand 
that the political authorities clean out Augeas's Stables once and for all' ..." 

12. T h e a p p l i c a n t e x p l a i n e d t h a t w i t h t h a t " s t r o n g l y w o r d e d " a r t i c l e , 
J o s y B r a u n h a d impl ic i t ly r e f e r r ed t o t h e provis ion in t h e C r i m i n a l C o d e 
r e l a t i n g to i n t e r m e d d l i n g , wh ich p r o h i b i t s civil s e r v a n t s w o r k i n g for t h e 
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S t a t e or t he m u n i c i p a l i t i e s to use t he i r official s t a t u s to de r ive p e r s o n a l 
ga in . H e a d d e d t h a t peop le w o r k i n g for t h e W a t e r a n d Forestry-
C o m m i s s i o n "have a r e a s o n a b l e sa la ry a n d can u n d e r no c i r c u m s t a n c e s 
c la im a h a n d - o u t a n d get r ich a t t h e e x p e n s e of pub l i c -owned w o o d l a n d s 
or of p r iva t e o w n e r s , b u y e r s of wood or t r e e n u r s e r i e s " . 

13. H e t h e n p r o c e e d e d wi th t h e t h e m e of t he p r o g r a m m e a n d p u t 
q u e s t i o n s to W. , a W a t e r a n d F o r e s t r y C o m m i s s i o n e n g i n e e r , before 
a s k i n g R., a p r i v a t e w o o d l a n d s owne r : 

[Translation from a French translation provided by the applicant] 

"In a strongly worded article by journalist Josy Braun this morning, it is said: 'It is 
be t te r to replant two or three t imes with plants from a seller who is generous with 
bribes than once with plants from a firm that has the nerve to refuse to pay bribes. ' 
Mr R., what do you think of that strongly worded phrase . You also work a little in this 
branch: what is your experience in this sphere? Is what Josy Braun says true?" 

14. Af te r R. h a d e x p r e s s e d his op in ion on t h a t po in t , t h e a p p l i c a n t 
q u e s t i o n e d h i m f u r t h e r on t h e subjec t of t h e i m p o r t a t i o n of p l a n t s , a 
m a t t e r he h a d prev ious ly ra i sed w i t h W. , t he e n g i n e e r . H e a sked R. t h e 
fol lowing q u e s t i o n s : 

[Translation from a French translation provided by the applicant] 

"And what is your opinion on the delivery of plants from abroad, possibly through 
Luxembourg traders? Is it possible that the plants, which come from Hungary or 
Spain, for example, are delivered without being checked?" 

15. After R. 's reply , t h e a p p l i c a n t e n d e d his p r o g r a m m e wi th a long 
d e b a t e on t h e t h e m e of pub l ic t e n d e r s . 

16. In a p r e s s r e l ea se on 19 N o v e m b e r 1991, t h e Assoc ia t ion of 
L u x e m b o u r g F o r e s t e r s a n n o u n c e d its i n t e n t i o n to lodge a c o m p l a i n t for 
d e f a m a t i o n a g a i n s t t h e a p p l i c a n t . H o w e v e r , it d id not do so. 

17. B e t w e e n N o v e m b e r 1991 a n d F e b r u a r y 1992 fifty-four forest 
w a r d e n s a n d n ine fores t ry e n g i n e e r s b r o u g h t civil ac t ions in d a m a g e s 
aga ins t t h e app l i can t a l leg ing t h a t he h a d d a m a g e d t he i r r e p u t a t i o n . T h e y 
each c l a imed 1,000,000 L u x e m b o u r g francs (LUF) in c o m p e n s a t i o n 
c o m p l a i n i n g t h a t he h a d q u o t e d accusa t ions from t h e a r t ic le pub l i shed in 
t h e 6 N o v e m b e r 1991 edi t ion of Tageblatt w i t h o u t in any way t o n i n g t h e m 
down, c o r r e c t i n g t h e m or c o m m e n t i n g on t h e m " t h e s l igh tes t bit cr i t ical ly", 
a n d t h a t he h a d passed t h e m off as his own. H e h a d t h u s s u g g e s t e d publ ic ly 
t h a t all fores t ry w a r d e n s in L u x e m b o u r g (of w h o m t h e r e w e r e e igh ty at t h e 
t i m e ) a n d all L u x e m b o u r g fores t ry e n g i n e e r s w e r e , w i th only one excep t ion , 
c o r r u p t i b l e a n d c o r r u p t . In t he i r wr i t s , t h e y q u o t e d from a L u x e m b o u r g 
j u d g m e n t of 1989, in which it was he ld as follows: 

"By establishing freedom of the press, the Constitution does not impose any restriction 
on the fundamental principle contained in Articles 1382 and 1383 of the Civil Code. 
Freedom of the press is not unlimited and ends where it infringes the legitimate rights 
and interests of others.Journalists do not enjoy any immunity exempting them from their 
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obligation to exercise care towards all individuals and even the State and its institutions, 
and any breach, albeit slight, of that obligation is unlawful under the aforementioned 
Articles of the Civil Code which oblige anyone who, through his wrongdoing, or 
negligent act or omission causes damage to another, to make reparation. 

Journal is ts may be held severally liable for any breach of their obligation to be 
truthful and objective" (judgment no. 9.637 of 13 November 1989, Cepal v. Beuer). 

18. T h e s ix ty - th ree s t a t e m e n t s of c la im w e r e c o u c h e d in m o r e or less 
iden t i ca l t e r m s . 

19. T h e a p p l i c a n t r e q u e s t e d t h a t t h e va r ious a c t i o n s a g a i n s t h i m be 
j o i n e d a n d d e c l a r e d i n a d m i s s i b l e on t h e g r o u n d t h a t he h a d m e r e l y 
q u o t e d s t a t e m e n t s m a d e by a c lear ly ident i f ied p e r s o n . H e offered 
to a d d u c e w i t n e s s ev idence to show t h a t his i nves t i ga t ions r evea l ed 
n u m e r o u s offences in t h e s p h e r e c o n c e r n e d . H e also lodged a c o u n t e r 
c la im a g a i n s t e a c h of t h e c l a i m a n t s for p a y m e n t of L U F 25,000 as a n 
a l lowance for p r e p a r i n g the case for t r i a l a n d L U F 100,000 for a b u s e of 
p roces s a n d v e x a t i o u s p r o c e e d i n g s ; h e a lso c l a i m e d cos ts a n d e x p e n s e s . 

20. T h e L u x e m b o u r g Dis t r i c t C o u r t e x a m i n e d the s i x ty - th r ee cases a t 
a s ingle h e a r i n g a n d h a n d e d d o w n s ix ty - th ree a l m o s t iden t i ca l j u d g m e n t s 
on 14 J u l y 1993. It a w a r d e d e a c h of t h e c l a i m a n t s one f ranc in n o m i n a l 
d a m a g e s , d i smi s sed the c o u n t e r c l a i m s a n d o r d e r e d t h e app l i can t to pay 
t h e costs a n d e x p e n s e s . 

2 1 . Af te r e x a m i n i n g t h e t e x t of t h e a f o r e m e n t i o n e d p a s s a g e from t h e 
Tageblatt a r t i c le a n d the a f o r e m e n t i o n e d q u o t a t i o n s f rom t h e t r a n s c r i p t of 
t he a p p l i c a n t ' s r a d i o p r o g r a m m e , t he Dis t r i c t C o u r t he ld , inter alia: 

"The journalist , Thoma, seized upon the article byjosy Braun and, in particular, the 
impugned passage, to persuade the public that the legislation in force was not being 
complied with and to adopt Josy Braun's jazit' conclusion. 

This Court considers that the use of the words 'Forslteil, Forstverwaltung' lo restrict the 
circle of people concerned by the programme, the use of Braun 's conclusion to support 
the assertions, citing a person who was supposedly familiar with that circle (Berufener 
Stemm aus dem Milieu), the assertion that that person knew only one person - from that 
b a c k g r o u n d - w h o was incorruptible, meant that those against whom the accusation was 
made are sufficiently identifiable. 

In view of his position (as a Forestry Commission employee), the claimant has 
sufficiently established in law that Thoma's remarks were directed against him. 

This Court must analyse whether by so acting the defendant has committed an act 
that falls to be dealt with under the provisions of Articles 1382 and 1383 of the Civil Code. 

It is true that the press has the right, and even the duty, to criticise abuses that come 
to light in public life (CSJ 23 March 1912 P.8, p. 346). 

It is incumbent on professional journalists to publish breaking news, news ilems and, 
generally, anything which seems to them to present an interest as soon as they can 
(Luxembourg District Court , 14 February 1990, no. 100/90). The press must preserve 
its right to criticise the social activity of individuals, that is to say all those whose 
dealings directly concern the community. The press is entit led to say what it thinks 
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about their activities, provided that it does not attack their reputat ion and provided that 
it acts in good faith (Luxembourg District Court , 27 October 1986, Feuille de liaison de la 
conference St Yves no. 69, p. 43). 

Marc Thoma was, accordingly, perfectly entitled to investigate the problems posed by 
the reafforestation of our woodlands after the storms and to denounce and to criticise 
practices which he considered to be inconsistent with the laws and regulations. 

Indeed, through a series of articles in the press, the Luxembourg journalists have not 
missed the opportunity of drawing the at tention of the public and the public authori t ies 
to mat te r s which they believe it was their duty to criticise. 

While it is true that absolute objectivity cannot be required of journalists , in view of 
their relatively unreliable means of investigation, they nonetheless have an obligation to 
act on information that has been verified to the extent the means available to them 
reasonably permit . The law requires journalis ts to act in good faith and does not seek 
to give immunity to persons who through spite, malice or foolishness seek by publication 
to discredit others. A mala fide intention may appear when a journalist had reasons 
to doubt the t ru th of the facts or his ability to produce evidence establishing them 
(Civ. Bruxelles, 29June 1987 J .T . 1987). 

In the instant case, it was for Thoma to prove that he had obtained sufficient evidence 
to enable him to adopt Braun's allegations and to assert that the claimant had been 
guilty of corruption in connection with the reafforestation of the woodlands." 

22. Af te r r e j e c t i ng a n offer by t he a p p l i c a n t to a d d u c e ev idence as 
b e i n g too v a g u e , t he Di s t r i c t C o u r t conc luded : 

"Marc Thoma has, accordingly, not established that he has sufficient evidence to show-
that the claimant was guilty of corruption in connection with the reafforestation of the 
woodlands. 

It is not for this Court to order or complete investigative measures of its own motion 
in order to assist the journalist to carry out ex post facto the investigations and research 
which he should have performed before publishing the impugned article. 

By giving the impression without evidence and without qualification that all the 
Wate r and Forestry Commission officials concerned by the reafforestation work were, 
with but one exception, corruptible, Thoma has overstepped the boundaries of his right 
to impart bona fide information and has, accordingly, committed a tort." 

23 . T h e app l i can t a p p e a l e d aga ins t all s ix ty - th ree j u d g m e n t s . In his 

a p p e a l submiss ions , h e r e q u e s t e d t he j o i n d e r of t he fifty-four cases b r o u g h t 

by t he fores t ry w a r d e n s a n d the n ine ac t ions b r o u g h t by t he fores t ry 

e n g i n e e r s . H i s o p p o n e n t s c o n t e s t e d t h a t r e q u e s t . T h e app l i can t d id not 

r e n e w t h e offer to a d d u c e ev idence which he h a d m a d e a t first i n s t ance . 

24. T h e C o u r t of A p p e a l of t h e G r a n d D u c h y of L u x e m b o u r g ( S e v e n t h 

Divis ion) gave its dec is ion in a l m o s t i den t i ca l j u d g m e n t s de l ive red on 

30 J a n u a r y 1996. It a cceded to t h e a p p l i c a n t ' s r e q u e s t for j o i n d e r a n d 

u p h e l d t h e i m p u g n e d j u d g m e n t s . In s u p p o r t of i ts decis ion to a w a r d each 

of t he c l a i m a n t s n o m i n a l d a m a g e s of one f ranc , t he C o u r t of A p p e a l a d d e d 

t h e following g r o u n d s to those t h a t h a d b e e n re l ied on by t h e Di s t r i c t 

C o u r t : 
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"By a t t r ibut ing the phrases Tch kenne nur einen der unbestechlich isl. Sie nannie den Namen 
des Baumbusch-Forslers' not to a particular individual, but to a 'berufene Slimme aus dem 
Milieu', that is to a person in the know, someone from the background who is aware of 
confidential mat te r s and can be relied upon not to provide false information, the text of 
Braun's article quoted by the appellant suggests to the public and leads it to believe 
that , apart from the forest warden responsible for Baumbusch there was not one other 
Water and Forestry Commission official, whether ordinary forest wardens or even 
members of its management , who was incorruptible. 

It follows that , contrary to the appellant 's assertion, the text quoted by him qualifies 
as corruptible 'a defined group of identified people', since he suggests that all Wate r and 
Forestry Commission officials are in that position and together they constitute a defined 
group of identified persons. 

It follows from the foregoing that the claimants at first instance and respondents to 
this appeal - on whom the burden of proving the merits of their claims lies - have, in 
view of their position (as Forestry Commission staff), established that Josy Braun's text 
quoted by the applicant was directed at them. 

Further , the applicant fails in his a t t empts to deny liability by arguing that his 
remarks are no more than a quotat ion from the impugned article by Josy Braun. 

A journalist cannot escape liability by arguing that the impugned article which he has 
published is merely a reproduction of one already published by someone else since, by 
choosing to reproduce the article, he appropriates the allegation contained in the 
reproduced text and thus incurs personal liability. 

That is the position and a journalist who merely quotes from an article that has 
already appeared will only escape liability if he formally distances himself from the 
article and its content and if in terms of newsworthiness an interest exists in 
communicat ing the content of the article that has already been published. 

In the instant case it is quite clear that in repeating in the 'Oekomagazin ' p rogramme 
of6 November 1991 in Letzeburgesch the impugned passage from Josy Braun's article in 
that day's edition of Tageblail, the appellant did not distance himself from the quoted 
text and, in particular, the aforementioned allegation which it contains. 

It follows that even supposing that the appellant had merely quoted the impugned 
passage I romjosy Braun's article, that quotation nonetheless rendered him liable. 

Finally, the Court of Appeal holds below that the appellant has failed to establish the 
merits of the allegation of corruption contained in the impugned passage in Josy Braun's 
article which he quoted from without formally distancing himself from it. Under these 
circumstances, that allegation establishes by itself that when in the 6 November 1991 
edition of 'Oekomagazin ' the appellant repeated the passage from Braun's article 
containing that allegation unreservedly, there was, contrary to what he asserts, no 
'lack of malice' on his part ... 

It follows that by leading public opinion to believe without evidence that the entire 
staff of the Water and Forestry Commission from forest wardens to the director were 
corruptible, the only honest employee being the forest warden from Baumbusch, the 
appellant has not complied with his obligation to impart bona fide information and has 
consequently committed a tort rendering him liable under Articles 1382 and 1383 of the 
Civil Code ..." 
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25. T h e a p p l i c a n t a p p e a l e d t o t he C o u r t of C a s s a t i o n , wh ich d i smi s sed 
his a p p e a l s in two j u d g m e n t s of 20 M a r c h 1997. T h e C o u r t of C a s s a t i o n 
sa id , inter alia, t h a t Ar t i c l e s 1382 a n d 1383 of t h e Civil C o d e e s t a b l i s h e d a 
sy s t em of r e p a r a t i o n a n d t h a t , subject to t he last s e n t e n c e of Ar t ic le 24 of 
t h e C o n s t i t u t i o n a n d of sec t ion 16(2) of t h e Law of 20 J u l y 1869 on t h e 
P r e s s , t h e scope of those Ar t i c l e s in p ress cases was u n l i m i t e d s ince , as in 
every o t h e r s p h e r e , t h e c o u r t s wou ld t ake a c c o u n t of t h e specia l n a t u r e of 
t h e ac t iv i ty of j o u r n a l i s t s in d e c i d i n g w h e t h e r a to r t h a d b e e n c o m m i t t e d . 
It a d d e d t h a t t h e c o u r t s be low h a d ju s t i f i ed t h e i r dec is ion in law for 
finding a to r t . 

II. R E L E V A N T D O M E S T I C LAW 

26. T h e r e l e v a n t provis ions of t he L u x e m b o u r g Civil C o d e c o n c e r n i n g 
l iabi l i ty u n d e r t h e g e n e r a l law r e a d as follows: 

Article 1382 

"Any act committed by a person that causes damage to another shall render the 
person through whose fault the damage was caused liable to make reparat ion for it." 

Article 1383 

"Everyone is liable for the damage which they have caused not only through their acts, 
but also through their negligent omissions or acts." 

27. For t h e p u r p o s e s of Ar t i c l e s 1382 a n d 1383 t h e to r t m a y re su l t 
f rom a v io la t ion of a ru le of c r i m i n a l law. In t h a t even tua l i t y , t h e v ic t im 
m a y e i t h e r b r i n g a civil ac t ion , or i n s t i t u t e or be j o i n e d to c r i m i n a l 
p r o c e e d i n g s as a civil pa r ty . 

28. T h e offence of d a m a g i n g a p e r s o n ' s r e p u t a t i o n is laid down by 
Ar t ic le 443 of t he C r i m i n a l C o d e , wh ich p rov ides : 

"Anyone who, in the circumstances set out hereafter, maliciously accuses another of 
something that is liable to damage that person's reputat ion or expose him to public 
scorn shall be guilty of calumny if, in cases where it is possible by law to plead a 
defence of justification, no admissible evidence supporting the accusation is adduced. 
He shall be guilty of defamation if the law does not allow of a defence of justification." 

29. Sec t ion 16 of t h e L a w on t h e P r e s s p rov ides : 

"Everyone who shall have taken par t , as a principal, co-offender or accomplice in press 
offences shall incur criminal and civil liability. 

However, if the principal is of known identity, a Luxemburger and domiciled in the 
Grand Duchy, the printer, editor and any accomplice shall be immune from suit." 

30. T h a t provis ion i n t r o d u c e d the no t ion of " ind i r ec t l iabi l i ty" in 
p r o c e e d i n g s a g a i n s t t he p r e s s . A c c o r d i n g to legal c o m m e n t a t o r s , t h e 
sy s t em obv ia tes t h e n e e d for t h e a u t h o r ' s work to be sub jec ted to p r io r 
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c e n s o r s h i p by t h e ed i to r , p r i n t e r or d i s t r i b u t o r . It is no t a q u e s t i o n of 
l iabil i ty b e i n g d i l u t e d b u t of i ts a t t a c h i n g to one p e r s o n , t h a t p e r s o n 
be ing the a u t h o r , if his i d e n t i t y is k n o w n a n d he is domic i l ed in 
L u x e m b o u r g , or, fai l ing t h a t , t h e ed i to r , p r i n t e r or d i s t r i b u t o r . 

3 1 . Sec t ion 18 of t he s t a t u t e p rov ides : 

"No one shall be entitled to invoke by way of excuse or justification the fact that the 
writings, printed material , pictures or emblems are merely a reproduction of materials 
published in the Grand Duchy or abroad." 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 10 O F T H E C O N V E N T I O N 

32. T h e a p p l i c a n t c o n s i d e r e d t h a t t h e j u d g m e n t a g a i n s t h i m 
c o n s t i t u t e d a n unjus t i f ied i n t e r f e r e n c e w i t h his r i g h t to f r e e d o m of 
exp re s s ion in b r e a c h of Ar t i c l e 10 of t h e C o n v e n t i o n , wh ich provides : 

"1. Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authori ty and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputat ion or rights of others , 
for preventing the disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary." 

A. T h e p a r t i e s ' s u b m i s s i o n s 

1. The applicant 

3 3 . T h e app l i can t c o n s i d e r e d t h a t t h e j u d g m e n t a g a i n s t h im 
i n d i s p u t a b l y a m o u n t e d to a n i n t e r f e r e n c e wi th his r igh t to f r e e d o m of 
exp re s s ion , s ince even a n o r d e r for n o m i n a l d a m a g e s c o n s t i t u t e d a n 
i n t e r f e r e n c e . In a n y even t , he h a d b e e n o r d e r e d to pay t h e cos ts of t h e 
p r o c e e d i n g s . 

34. H e s u b m i t t e d t h a t t h e i n t e r f e r e n c e h a d not b e e n p r e s c r i b e d by law 
as t h e w o r d i n g of Ar t i c les 1382 a n d 1383 of t he Civil C o d e was too v a g u e 
a n d did not satisfy t he c r i t e r i a of foreseeabi l i ty . H e s t r e s s e d the p r inc ip le 
t h a t a specia l law should t a k e p r e c e d e n c e over a g e n e r a l law so t h a t t he 
Law on t h e P re s s of 20 J u l y 1869, wh ich m e t t he access ibi l i ty a n d 
foreseeab i l i ty c r i t e r i a , h a d to app ly to p r o c e e d i n g s b r o u g h t a g a i n s t 
j o u r n a l i s t s . Sec t ion 16 of t h e Law on the P re s s , wh ich e s t a b l i s h e d a 
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s y s t e m of ind i rec t l iabil i ty, exc luded any i n t e r f e r e n c e w i t h t he a p p l i c a n t ' s 
f r e e d o m of e x p r e s s i o n , as he h a d m e r e l y c i t ed a c lear ly ident i f ied a u t h o r . 
In add i t i on , t h e i n t e r f e r e n c e was exc luded by a supra - l eg i s l a t ive ru l e , 
n a m e l y Ar t i c l e 24 of t he L u x e m b o u r g C o n s t i t u t i o n . Final ly , he p r o d u c e d 
a j u d g m e n t of t he F r e n c h C o u r t of C a s s a t i o n d i s m i s s i n g a n a p p e a l a g a i n s t 
a j u d g m e n t in which the Pa r i s C o u r t of A p p e a l h a d d i smis sed t h e 
a p p e l l a n t s ' c l a im u n d e r Ar t i c l e 1382 of t h e Civil C o d e in p r o c e e d i n g s 
a g a i n s t t h e p r e s s . H e s u b m i t t e d t h a t t h a t j u d g m e n t h a d to be app l i cab le 
in t h e i n s t a n t case . 

35 . T h e a p p l i c a n t said t h a t t he i n t e r f e r e n c e did not p u r s u e a 
l e g i t i m a t e a i m in t h a t he h a d no t pe r sona l ly m a d e offensive a l l ega t i ons 
b u t h a d m e r e l y q u o t e d f rom a n a r t i c le w r i t t e n by J o s y B r a u n . T h u s , 
t h o u g h it was poss ib le t h a t t h e i n t e r f e r e n c e wi th J o s y B r a u n ' s f r eedom of 
e x p r e s s i o n could be r e g a r d e d as hav ing p u r s u e d a l e g i t i m a t e a im , t h a t 
could not be t r u e of t h e i n t e r f e r e n c e wi th t h e a p p l i c a n t ' s f r eedom. 

36. R e f e r r i n g to Jersild v. Denmark ( j u d g m e n t of 23 S e p t e m b e r 1994, 
Se r i e s A no. 298) , t h e a p p l i c a n t a d d e d las t ly t h a t t h e i n t e r f e r e n c e h a d 
no t b e e n n e c e s s a r y in a d e m o c r a t i c society. H e e x p l a i n e d t h a t he h a d 
even t a k e n t h e p r e c a u t i o n of c lea r ly i n d i c a t i n g t h a t he was q u o t i n g the 
p a s s a g e s from an a r t i c le p u b l i s h e d by a fellow j o u r n a l i s t , a n d of inv i t ing 
t h e g u e s t s on his p r o g r a m m e to s t a t e t he i r views. H e a d d e d t h a t t h e topic 
h a d b e e n widely d e b a t e d a n d t h a t e leven c r i m i n a l a n d e igh t d i sc ip l ina ry 
i nves t i ga t ions h a d b e e n s t a r t e d in to t h e ac t iv i t ies of W a t e r a n d F o r e s t r y 
C o m m i s s i o n officials. H e also ins i s ted u p o n t h e fact t h a t t h e s e n t e n c e w a s 
d i s p r o p o r t i o n a t e in t h a t t h e legal costs wh ich he had b e e n o r d e r e d to pay 
w e r e very s u b s t a n t i a l . 

37. H e s u b m i t t e d t h a t s taff f rom the W a t e r a n d F o r e s t r y C o m m i s s i o n 
could no t be r e g a r d e d as e n t i t l e d to t h e special p r o t e c t i o n t h a t was 
af forded in Janowski v. Poland ( [ G C ] , no. 25716 /94 , E C H R 1999-1), as t h e 
facts of t h a t case w e r e d i s t i n g u i s h a b l e from those in t h e i n s t a n t case . 

38 . T h e a p p l i c a n t conc luded by say ing t h a t his r igh t to f r eedom of 
e x p r e s s i o n had b e e n v io la ted by the L u x e m b o u r g a u t h o r i t i e s . 

2. The Government 

39. T h e G o v e r n m e n t m a i n t a i n e d t h a t t h e j u d g m e n t a g a i n s t t h e 
a p p l i c a n t could not c o n s t i t u t e a n i n t e r f e r e n c e wi th his r igh t to f r e e d o m 
of exp re s s ion , as he h a d b e e n o r d e r e d to pay only n o m i n a l d a m a g e s a n d 
t h u s h a d not s u s t a i n e d any p e c u n i a r y d a m a g e . F u r t h e r m o r e , t h e p e n a l t y , 
wh ich was symbol ic , h a d no t r e s t r i c t e d or v io la ted t he a p p l i c a n t ' s f r e e d o m 
of exp re s s ion . T h e c o u r t s h a d m e r e l y r e m i n d e d the a p p l i c a n t t h a t t h e 
f r e e d o m in q u e s t i o n was a r e l a t ive o n e . 

40. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e i n t e r f e r e n c e was in any even t 
p r e s c r i b e d by law a n d , m o r e specifically, Ar t i c l e s 1382 a n d 1383 of t h e 
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Civil C o d e , wh ich e s t ab l i shed the g e n e r a l ru le of l iabil i ty in tor t in 
L u x e m b o u r g . T o t h e e x t e n t t h a t t h e r e w a s n o code of c o n d u c t for 
d e t e r m i n i n g t h e ob l iga t ions of j o u r n a l i s t s in t h a t s p h e r e , t he g e n e r a l law-
was app l i cab le . T h e provis ions of Ar t ic les 1382 a n d 1383 — which i m p o s e d 
an ob l iga t ion on anyone w h o , t h r o u g h his fault , or neg l igen t act or 
omiss ion c a u s e d d a m a g e to a n o t h e r to m a k e r e p a r a t i o n for it - w e r e 
p rec i se a n d access ib le . T h o s e p r inc ip l e s a n d , in p a r t i c u l a r , t h e i r 
app l i ca t i on to j o u r n a l i s t s , had b e e n e x p l a i n e d a n d clar i f ied by t h e c o u r t s . 
T h e G o v e r n m e n t a d d e d t h a t t h e a p p l i c a n t could not re ly on sec t ion 16 of 
t he Law on t h e P re s s e s t a b l i s h i n g a sy s t em of indi rec t respons ib i l i ty , s ince 
t he L u x e m b o u r g cou r t s h a d not found a g a i n s t h i m on t h e basis of t h a t 
provis ion. H e h a d i n c u r r e d l iabi l i ty for wrong ly a d o p t i n g t h e w o r d s of 

J o s y B r a u n , s ince he h a d p re faced the q u o t a t i o n of t h e e x t r a c t s from t h e 
l a t t e r ' s a r t i c l e by a s t a t e m e n t re f l ec t ing his p e r s o n a l op in ion . T h e 
app l i can t h a d t h u s used t h e a r t i c le by J o s y B r a u n pub l i shed in t h a t 
m o r n i n g ' s ed i t ion of Tageblatt in his " O e k o m a g a z i n " p r o g r a m m e w i t h o u t 
check ing t h e r e l evance a n d ve rac i ty of t h e m a t t e r s it r e l a t e d a n d wi th t he 
sole a i m of b a c k i n g up his p e r s o n a l op in ion . 

11. T h e G o v e r n m e n t said t h a t t he i n t e r f e r e n c e p u r s u e d a l e g i t i m a t e 
a i m as it was jus t i f ied by the n e e d to p r o t e c t t he r e p u t a t i o n a n d r i g h t s of 
t he forest w a r d e n s a n d t h e p r e s u m p t i o n of i nnocence t h a t o p e r a t e d in 
t h e i r favour. 

42 . T h e G o v e r n m e n t a s s e r t e d last ly t h a t t he i n t e r f e r e n c e was 
n e c e s s a r y in a d e m o c r a t i c socie ty a n d p r o p o r t i o n a t e to t h e a im p u r s u e d . 
In t h a t c o n n e c t i o n , t h e y s t r e s sed t h e i m p o r t a n c e of t h e fac tual 
c i r c u m s t a n c e s of t h e case . T h e p r o g r a m m e in issue was b r o a d c a s t o n a 
n a t i o n w i d e r ad io s t a t i on at t h e end of a long c a m p a i g n a g a i n s t t he 
m a n a g e r s of t h e w o o d l a n d s . F u r t h e r m o r e , s ince L u x e m b o u r g was a sma l l 
c o u n t r y w i t h few fores t ry e n g i n e e r s a n d forest w a r d e n s , t he p e r s o n s 
c o n c e r n e d w e r e c lear ly ident i f iab le to those who h e a r d t h e p r o g r a m m e . 
It was c lea r too t h a t t h e a p p l i c a n t h a d m a d e t h e a l l e g a t i o n t h a t t he 
W a t e r a n d F o r e s t r y C o m m i s s i o n officials w e r e c o r r u p t i b l e r igh t f rom the 
s t a r t of t h e p r o g r a m m e . By q u o t i n g the of fending p a s s a g e by his fellow 
j o u r n a l i s t he was t h u s m e r e l y p rov id ing a n i l l u s t r a t i on of t he a l l ega t ion 
which lie h a d by t h e n a l r e a d y m a d e a n d which he p r o c e e d e d 
s u b s e q u e n t l y to m a k e w o r s e , no tab ly by r e f e r r i n g to t he provis ions 
c o n c e r n i n g t h e offence of " i n t e r m e d d l i n g " . In t h a t c o n n e c t i o n , t he 
G o v e r n m e n t r e f e r r e d m o r e p a r t i c u l a r l y to Janowski, c i t ed above , in wh ich 
the C o u r t , a f t e r n o t i n g t h a t pub l ic s e r v a n t s r e q u i r e d t he conf idence of t he 
g e n e r a l publ ic in o r d e r to d i s c h a r g e t h e i r d u t i e s , held t h a t t he m a r g i n of 
a p p r e c i a t i o n had not b e e n o v e r s t e p p e d w h e n M r J a n o w s k i was convic ted of 
offensive v e r b a l a t t a c k s a g a i n s t a c t i n g civil s e r v a n t s . In t h e s a m e way, t h e 
G o v e r n m e n t s u b m i t t e d t h a t t h e i n t e r f e r e n c e h a d b e e n n e c e s s a r y in t h e 
l ight of t he i m p o r t a n c e of p r o t e c t i n g t he r e p u t a t i o n of t h e forest w a r d e n s 
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a n d of t h e lack of p roof s u p p o r t i n g t he a p p l i c a n t ' s a l l ega t i ons . It h a d also 
b e e n p r o p o r t i o n a t e to t he l e g i t i m a t e a i m p u r s u e d as d a m a g e s h a d b e e n 
n o m i n a l a n d t h e j u d g e s h a d not o r d e r e d p u b l i c a t i o n of t h e j u d g m e n t . 

B. T h e C o u r t ' s a s s e s s m e n t 

1. General principles 

43 . T h e C o u r t r e i t e r a t e s t h a t f r eedom of express ion c o n s t i t u t e s one of 
t h e essen t i a l founda t ions of a d e m o c r a t i c society a n d one of t he bas ic 
cond i t ions for i ts p rog res s a n d for each indiv idual ' s self-fulfilment (see 
Lingens v. Austria, j u d g m e n t of 8 J u l y 1986, Ser ies A no. 103, p . 26, § 41) . 
A l t h o u g h f r eedom of express ion m a y be subject to excep t ions they " m u s t 
be na r rowly i n t e r p r e t e d a n d t h e necess i ty for any res t r i c t ions m u s t be 
convincingly e s t a b l i s h e d " (see T h e O b s e r v e r and T h e G u a r d i a n v. the United 
Kingdom, j u d g m e n t of 26 N o v e m b e r 1991, Ser ies A no. 216, p . 30, § 59) . 

44. Subject to p a r a g r a p h 2 of Ar t ic le 10, it is app l i cab le not only to 
" i n f o r m a t i o n " or " i d e a s " t h a t a r e favourab ly rece ived or r e g a r d e d as 
inoffensive or as a m a t t e r of ind i f fe rence , b u t a lso to t hose t h a t offend, 
shock or d i s t u r b . Such a r e t h e d e m a n d s of t h a t p l u r a l i s m , t o l e r a n c e a n d 
b r o a d m i n d e d n e s s w i t h o u t which t h e r e is no " d e m o c r a t i c soc ie ty" (see 
Handyside v. the United Kingdom, j u d g m e n t of 7 D e c e m b e r 1976, Se r i e s A 
no . 24 , p . 23 , § 49 , a n d Jersild, c i t ed above , p . 26, § 37) . 

45 . T h e p r e s s p lays an e s s e n t i a l role in a d e m o c r a t i c society. A l t h o u g h 
it m u s t not o v e r s t e p c e r t a i n b o u n d s , in p a r t i c u l a r in r e spec t of t h e 
r e p u t a t i o n a n d r i g h t s of o t h e r s , i ts d u t y is n e v e r t h e l e s s to i m p a r t - in a 
m a n n e r cons i s t en t w i th its ob l iga t ions a n d respons ib i l i t i e s - i n f o r m a t i o n 
a n d ideas on all m a t t e r s of pub l ic i n t e r e s t (see De Haes and Gijsels v. Belgium, 
j u d g m e n t of 24 F e b r u a r y 1997, Reports of Judgments and Decisions 1997-1, 
pp . 233-34 , § 37) . N o t only does it have t h e t a sk of i m p a r t i n g such 
i n f o r m a t i o n a n d ideas : t he publ ic also has a r ight to receive t h e m . W e r e 
it o t h e r w i s e , t h e p r e s s would be u n a b l e to play its v i ta l role of "pub l i c 
w a t c h d o g " (see Thorgeir Thorgeirson v. Iceland, j u d g m e n t of 25 J u n e 1992, 
Se r i e s A no . 239 , p . 27 , § 6 3 , a n d B lade t Troms0 and Stensaas v. Norway 
[ G C ] , no. 21980 /93 , § 62, E C H R 1999-III) . Ar t ic le 10 p r o t e c t s not only 
t h e s u b s t a n c e of t he ideas a n d i n f o r m a t i o n e x p r e s s e d , bu t a lso t he fo rm 
in which they a r e conveyed (see Oberschlick v. Austria (no. I), j u d g m e n t of 
23 M a y 1991, Se r i e s A no. 204 , p . 25 , § 57) . 

46 . J o u r n a l i s t i c f r eedom also covers possible r e c o u r s e to a d e g r e e of 
e x a g g e r a t i o n , or even p rovoca t ion (see Prager and Oberschlick v. Austria, 
j u d g m e n t of 26 Apr i l 1995, Ser ies A no. 313 , p . 19, § 38) . 

47 . Civil s e r v a n t s a c t i n g in a n official c apac i t y a r e , l ike po l i t i c i ans , 
sub jec t to w i d e r l imi t s of a c c e p t a b l e c r i t i c i sm t h a n p r i v a t e ind iv idua l s . 
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Howeve r , it c a n n o t be said t h a t civil s e r v a n t s knowing ly lay t h e m s e l v e s 
o p e n to close s c ru t iny of t h e i r every word a n d d e e d to t h e e x t e n t 
pol i t ic ians do a n d shou ld t he r e fo r e be t r e a t e d on an e q u a l foot ing w i t h 
t h e l a t t e r w h e n it c o m e s to c r i t i c i sm of t he i r c o n d u c t (see Oberschlick 
v. Austria (no. 2), j u d g m e n t of 1 J u l y 1997, Reports 1997-IV, p. 1275, § 29, 
a n d Janowski, c i ted above , § 33) . 

48 . F u r t h e r m o r e , as a m a t t e r of g e n e r a l p r inc ip le , t h e "necess i ty" for 
any r e s t r i c t i o n on f r eedom of exp re s s ion m u s t be convincingly e s t a b l i s h e d . 
A d m i t t e d l y , it is in t he first p l ace for t h e n a t i o n a l a u t h o r i t i e s to assess 
w h e t h e r t h e r e is a " p r e s s i n g social n e e d " for t h e r e s t r i c t i o n a n d , in 
m a k i n g t h e i r a s s e s s m e n t , t h e y enjoy a c e r t a i n m a r g i n of a p p r e c i a t i o n . In 
cases c o n c e r n i n g the p re s s , t he n a t i o n a l m a r g i n of a p p r e c i a t i o n is 
c i r c u m s c r i b e d by t h e i n t e r e s t of d e m o c r a t i c society in e n s u r i n g a n d 
m a i n t a i n i n g a free p r e s s . S imi la r ly , t h a t i n t e r e s t will we igh heavi ly in t he 
b a l a n c e in d e t e r m i n i n g , as m u s t be d o n e u n d e r p a r a g r a p h 2 of Ar t ic le 10, 
w h e t h e r t h e r e s t r i c t i on was p r o p o r t i o n a t e to t h e l e g i t i m a t e a i m p u r s u e d 
(see , mutatis mutandis, Goodwin v. the United Kingdom, j u d g m e n t of 
27 M a r c h 1996, Reports 1996-11, pp . 5 0 0 - 0 1 , § 40 , a n d Worm v. Austria, 
j u d g m e n t of 29 A u g u s t mi, Reports 1997-V, p. 1551, § 47) . 

49 . T h e C o u r t ' s t a sk in exe rc i s ing its supe rv i so ry funct ion is no t to 
t a k e t h e p lace of t h e n a t i o n a l a u t h o r i t i e s bu t r a t h e r to review u n d e r 
Ar t ic le 10 t h e dec is ions t h e y have t a k e n p u r s u a n t to t h e i r power of 
a p p r e c i a t i o n . In so do ing , t h e C o u r t m u s t look a t t h e " i n t e r f e r e n c e " 
c o m p l a i n e d of in t h e l ight of t h e case as a whole a n d d e t e r m i n e w h e t h e r 
t h e r e a s o n s a d d u c e d by t h e n a t i o n a l a u t h o r i t i e s to jus t i fy it a r e " r e l e v a n t 
a n d suff ic ient" ( see , a m o n g m a n y o t h e r a u t h o r i t i e s , Fressoz and Roire 
v. France [ G C ] , no. 29183 /95 , § 45 , E C H R 1999-1). 

2. Application of the aforementioned principles to the instant case 

50. In t h e i n s t a n t ca se , t h e app l i can t was o r d e r e d to pay n o m i n a l 
d a m a g e s t o g e t h e r wi th costs a n d e x p e n s e s for fai l ing to comply wi th his 
ob l iga t ion to prov ide t h e publ ic wi th b o n a fide i n f o r m a t i o n . H e h a d q u o t e d 
from an a r t i c le in which a fellow j o u r n a l i s t h a d said t h a t , a c c o r d i n g to 
s o m e o n e w h o k n e w t h e i n d u s t r y well , all bu t o n e of t h e W a t e r a n d 
F o r e s t r y C o m m i s s i o n officials w e r e c o r r u p t i b l e . T h e a p p e l l a t e cou r t he ld 
t h a t t he a p p l i c a n t h a d not formal ly d i s t a n c e d h i m s e l f from t h e q u o t e d 
t ex t a n d was d e e m e d to have a d o p t e d the a l l ega t ion it c o n t a i n e d . It w e n t 
on to hold t h a t t h e a p p l i c a n t h a d failed to e s t ab l i sh t h a t t h e a l l ega t ion was 
wel l - founded a n d h a d t h e r e b y i n c u r r e d l iabil i ty. 

5 1 . T h e j u d g m e n t a g a i n s t the a p p l i c a n t i n c o n t e s t a b l y a m o u n t s to 
" i n t e r f e r e n c e " w i t h t he a p p l i c a n t ' s exerc i se of his r igh t to f r e e d o m of 
exp re s s ion (see Lehideux and Isorni v. France, j u d g m e n t of 23 S e p t e m b e r 
1998, Reports 1998-VII, p . 2880, § 39) . 
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52. T h e issue is w h e t h e r t h a t i n t e r f e r e n c e can be jus t i f i ed u n d e r 
p a r a g r a p h 2 of Ar t i c l e 10. It is t h e r e f o r e n e c e s s a r y to e x a m i n e w h e t h e r it 
was " p r e s c r i b e d by law", p u r s u e d a l e g i t i m a t e a i m u n d e r t h a t p a r a g r a p h 
a n d was " n e c e s s a r y in a d e m o c r a t i c soc ie ty" (see Lindens, c i t ed above , 
pp . 24-25, §§ 34-37) . 

5 3 . T h e C o u r t no t e s t h a t Ar t i c les 1382 a n d 1383 of t he Civil C o d e 
e s t ab l i sh t h e p r inc ip les g o v e r n i n g t o r t i o u s l iabil i ty a n d t h a t t he 
L u x e m b o u r g c o u r t s apply t hose provis ions to j o u r n a l i s t s in t he i r case -
law. T h e C o u r t f u r t h e r no t e s t h a t sec t ion 18 of t he L a w on t h e P re s s of 
1869 prov ides t h a t " n o one shal l b e e n t i t l e d t o invoke b y w a y of excuse o r 

j u s t i f i ca t ion t h e fact t h a t t h e w r i t i n g s , p r i n t e d m a t e r i a l , p i c t u r e s or 
e m b l e m s a r e m e r e l y a r e p r o d u c t i o n of m a t e r i a l s pub l i shed in t he G r a n d 
D u c h y or a b r o a d " . T h e C o u r t c o n s e q u e n t l y cons ide r s t h a t t h e a p p l i c a n t 
could have fo re seen to a r e a s o n a b l e d e g r e e , if n e c e s s a r y by seek ing 
advice from those qual i f ied to give it, t h a t t h e r e m a r k s b r o a d c a s t d u r i n g 
his p r o g r a m m e did not r e n d e r h im i m m u n e from a n ac t ion a n d t h a t t h e 
i n t e r f e r e n c e m a y be r e g a r d e d as hav ing b e e n " p r e s c r i b e d by l aw" (see T h e 
S u n d a y T i m e s v. the United Kingdom (no. J), j u d g m e n t of 26 Apri l 1979, 
Ser ies A no. 30) . 

54. T h e C o u r t cons ide r s t h a t t h e g r o u n d s re l ied on by t h e L u x e m b o u r g 
c o u r t s w e r e cons i s t en t w i th t h e l e g i t i m a t e a i m of p r o t e c t i n g t h e 
r e p u t a t i o n a n d r i g h t s of t h e fo res t ry e n g i n e e r s a n d t h e forest w a r d e n s , 
a n d t h e p r e s u m p t i o n of i n n o c e n c e t h a t o p e r a t e d in t he i r favour . 
C o n s e q u e n t l y , t h e a i m of t h e i n t e r f e r e n c e was to p r o t e c t " t h e r e p u t a t i o n 
a n d r i g h t s of o t h e r s " . 

55 . T h e C o u r t m u s t now e x a m i n e w h e t h e r t h e i n t e r f e r e n c e 
c o m p l a i n e d of was " n e c e s s a r y in a d e m o c r a t i c socie ty" in o r d e r for t h a t 
a i m to be ach ieved a n d , t h e r e f o r e , d e t e r m i n e w h e t h e r it m e t a p r e s s i n g 
social need , was p r o p o r t i o n a t e to t h e l e g i t i m a t e a im p u r s u e d a n d 
w h e t h e r t he r e a s o n s given by t h e n a t i o n a l a u t h o r i t i e s to jus t i fy it w e r e 
r e l e v a n t a n d suff ic ient . 

56 . T h e C o u r t no t e s a t t he o u t s e t t h a t t h e r e is a specia l f e a t u r e to be 
t a k e n in to accoun t in view of t he size of t he c o u n t r y . E v e n t h o u g h t h e 
a p p l i c a n t m a d e his r e m a r k s in t he p r o g r a m m e w i t h o u t m e n t i o n i n g 
a n y o n e by n a m e , t h e e n g i n e e r s a n d w a r d e n s w e r e easi ly iden t i f i ab le t o 
l i s t e n e r s , g iven t h e l imi ted n u m b e r of officials w o r k i n g for t h e W a t e r a n d 
F o r e s t r y C o m m i s s i o n in L u x e m b o u r g . 

57. T h e C o u r t finds t h a t some of t he a l lega t ions m a d e d u r i n g the 
p r o g r a m m e of 6 N o v e m b e r 1991 by the appl ican t abou t the officials 
conce rned were ser ious . In add i t ion to q u o t i n g from J o s y B r a u n ' s a r t ic le , t he 
app l i can t r e fe r red , a m o n g o t h e r th ings , to t h e " t h e t e m p t a t i o n for Fo re s t ry 
C o m m i s s i o n people to t ake a d v a n t a g e w h e n an o p p o r t u n i t y p r e sen t [ed] 
i tself ' . H e also a l luded to t he ser ious offence of " i n t e r m e d d l i n g " by W a t e r 
a n d Fores t ry C o m m i s s i o n officials in pr iva te woodlands t r a d e , w h e r e a s civil 
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s e rvan t s d e p e n d on the confidence of t he g e n e r a l publ ic in o r d e r to d i scha rge 
the i r du t i e s (see Janowski, c i ted above, § 33). 

58 . T h e C o u r t m u s t n o t e , however , t h a t t h e top ic r a i s ed in t h e 
p r o g r a m m e was be ing widely d e b a t e d in t h e L u x e m b o u r g m e d i a a n d 
c o n c e r n e d a p r o b l e m of g e n e r a l i n t e r e s t , a s p h e r e in which r e s t r i c t i o n s 
on f r e e d o m of exp re s s ion a r e to be s t r ic t ly c o n s t r u e d . Accord ing ly , t h e 
C o u r t m u s t exerc i se c a u t i o n w h e n , as in t h e i n s t a n t case , t he m e a s u r e s 
t a k e n or p e n a l t i e s i m p o s e d by the n a t i o n a l a u t h o r i t y a r e such as to 
d i s s u a d e t h e p r e s s from t a k i n g p a r t in t he d i scuss ion of m a t t e r s of pub l ic 
i n t e r e s t (see Jersild, c i ted above , pp . 25-26, § 35) . 

59 . T h e p a r a m o u n t issue is w h e t h e r t h e n a t i o n a l a u t h o r i t i e s cor rec t ly 
exe rc i sed t h e i r d i s c r e t i on w h e n they gave j u d g m e n t a g a i n s t t h e a p p l i c a n t 
for b e i n g in b r e a c h of his ob l iga t ion to prov ide t h e pub l i c wi th b o n a fide 
i n f o r m a t i o n . 

60. O n t h a t subjec t , t h e C o u r t no t e s t h a t it is no t u n r e a s o n a b l e to t a k e 
t h e view, as t h e G o v e r n m e n t did , t h a t , h a v i n g r e g a r d to t h e c o m m e n t s he 
m a d e t h r o u g h o u t t h e p r o g r a m m e , t h e a p p l i c a n t h a d a d o p t e d — at leas t in 
p a r t — t h e c o n t e n t of t he q u o t a t i o n in i ssue . 

6 1 . H o w e v e r , in o r d e r to assess w h e t h e r t h e "neces s i t y " of t h e 
r e s t r i c t i o n on t h e exerc i se of t he f r e e d o m of exp re s s ion has b e e n 
e s t ab l i shed convincingly, t h e C o u r t m u s t e x a m i n e t h e issue essen t i a l ly 
f rom the s t a n d p o i n t of t h e r e a s o n i n g a d o p t e d by t h e L u x e m b o u r g c o u r t s . 
In t h a t c o n n e c t i o n , t he C o u r t no t e s t h a t t h e C o u r t of A p p e a l only h a d 
r e g a r d to t he fact t h a t t h e app l i can t h a d q u o t e d f rom his fellow j o u r n a l i s t 
a n d , on t h a t bas i s a lone , found t h a t he h a d a d o p t e d t h e a l l ega t ion c o n t a i n e d 
in t h e q u o t e d tex t since he h a d failed fo rmal ly to d i s t a n c e h imse l f f rom it. 

62. T h e C o u r t r e i t e r a t e s t h a t " p u n i s h m e n t of a j o u r n a l i s t for a s s i s t ing 
in t h e d i s s e m i n a t i o n of s t a t e m e n t s m a d e by a n o t h e r p e r s o n ... wou ld 
ser ious ly h a m p e r t h e c o n t r i b u t i o n of t h e p r e s s to d i scuss ion of m a t t e r s of 
pub l ic i n t e r e s t a n d shou ld not be env i saged un les s t h e r e a r e p a r t i c u l a r l y 
s t r o n g r e a s o n s for do ing so" (see Jersild, c i ted above , pp . 25-26, § 35) . 

6 3 . In t h e i n s t a n t case t h e C o u r t of A p p e a l firstly e x a m i n e d the 
c o n t e n t of t h e q u o t a t i o n in i ssue . T h e y found t h a t by a t t r i b u t i n g t he 
p h r a s e in i ssue "I know of only o n e p e r s o n w h o is i n c o r r u p t i b l e " to 
s o m e o n e w h o k n e w t h e i n d u s t r y wel l , t h a t is to say, s o m e o n e fami l i a r 
wi th it w h o "can be re l i ed u p o n no t to p rov ide false i n f o r m a t i o n " , t h e 
a r t i c le by J o s y B r a u n " s u g g e s t s to t h e pub l i c and leads it to bel ieve t h a t , 
a p a r t from the forest w a r d e n respons ib le for B a m b u s c h t h e r e was no t one 
o t h e r W a t e r a n d F o r e s t r y C o m m i s s i o n official ... w h o was i n c o r r u p t i b l e " . 
T h e C o u r t of A p p e a l w e n t on to hold t h a t t h e a p p l i c a n t could not e scape 
l iabil i ty by a s s e r t i n g t h a t he h a d s imply q u o t e d f rom J o s y B r a u n ' s a r t i c l e . 
It e x p l a i n e d t h a t " a j o u r n a l i s t w h o m e r e l y q u o t e s from a n a r t i c le t h a t h a s 
a l r e a d y a p p e a r e d will only e scape l iabil i ty if he fo rmal ly d i s t a n c e s h imse l f 
from the a r t i c le a n d its c o n t e n t ..." Las t ly , it n o t e d t h a t , as t h e a p p l i c a n t 
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h a d q u o t e d t h e p a s s a g e from J o s y B r a u n ' s a r t i c l e c o n t a i n i n g t h e a l l e g a t i o n 
— whose m e r i t s he h a d not e s t a b l i s h e d — u n r e s e r v e d l y , t h e r e had b e e n no 
" lack of m a l i c e " on his p a r t . 

64 . T h e C o u r t cons ide r s t h a t those c a n n o t , in t he c i r c u m s t a n c e s of t h e 
i n s t a n t case , be r e g a r d e d as " p a r t i c u l a r l y cogen t r e a s o n s " c a p a b l e of 
ju s t i fy ing the impos i t i on of a p e n a l t y on t h e j o u r n a l i s t . A g e n e r a l 
r e q u i r e m e n t for j o u r n a l i s t s sy s t ema t i ca l l y a n d formal ly to d i s t a n c e 
t h e m s e l v e s f rom t h e c o n t e n t of a q u o t a t i o n t h a t m i g h t insu l t or p rovoke 
o t h e r s or d a m a g e t h e i r r e p u t a t i o n is no t r econc i l ab le wi th t h e p res s ' s role 
of p rov id ing i n f o r m a t i o n on c u r r e n t even t s , op in ions a n d ideas . In t h e 
i n s t a n t case , t h e r é s u m é of t he p r o g r a m m e shows t h a t in a n y event t h e 
a p p l i c a n t cons i s t en t ly took t h e p r e c a u t i o n of m e n t i o n i n g t h a t he was 
b e g i n n i n g a q u o t a t i o n a n d of c i t ing t he a u t h o r , a n d t h a t , in add i t i on , h e 
d e s c r i b e d the e n t i r e a r t ic le by his fellow j o u r n a l i s t as " s t rong ly w o r d e d " 
w h e n c o m m e n t i n g on it. H e h a d also a s k e d a t h i r d p a r t y , a w o o d l a n d s 
owne r , w h e t h e r h e t h o u g h t t h a t w h a t J o s y B r a u n h a d w r i t t e n in his 
a r t i c l e was t r u e . 

65 . In t he l ight of t h e foregoing , t h e g r o u n d s g iven for ho ld ing 
t h e a p p l i c a n t l iable a r e no t sufficient to satisfy t h e C o u r t t h a t t h e 
i n t e r f e r e n c e in t h e exerc i se of t h e a p p l i c a n t ' s r i g h t to f r eedom of 
exp re s s ion was " n e c e s s a r y in a d e m o c r a t i c society" . In p a r t i c u l a r , t h e 
m e a n s e m p l o y e d w e r e d i s p r o p o r t i o n a t e to t h e a i m p u r s u e d , n a m e l y " t h e 
p r o t e c t i o n of t h e r e p u t a t i o n or r i g h t s of o t h e r s " . 

66. C o n s e q u e n t l y , t he j u d g m e n t a g a i n s t t he a p p l i c a n t in f r inged 
Ar t i c l e 10 of t h e C o n v e n t i o n . 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

67. Ar t ic le 41 of t h e C o n v e n t i o n p rov ides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contrac t ing Party concerned allows only 
partial reparat ion to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

68 . In t h e even t t h a t t he C o u r t found a v io la t ion of t h e C o n v e n t i o n , t h e 
G o v e r n m e n t r e q u e s t e d it to d e t e r m i n e t h e s u m s to be a w a r d e d by way of 
j u s t sa t i s fac t ion on a n e q u i t a b l e bas i s . 

A. D a m a g e 

1. Pecuniary damage 

69. T h e app l i can t r e q u e s t e d a n a m o u n t of 43,538 L u x e m b o u r g f rancs 
(LUF) for p e c u n i a r y d a m a g e , c o m p r i s i n g L U F 23,520 for his p e r s o n a l 
e x p e n s e s i n c u r r e d in t rave l l ing to his lawyer ' s offices a n d the c o u r t s , 
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L U F 63 for t he n o m i n a l d a m a g e s he h a d pa id to his s ix ty - th ree o p p o n e n t s 
a n d t h e r e m a i n d e r as a l u m p s u m for t h e costs h e h a d i n c u r r e d in 
c o r r e s p o n d e n c e a n d t e l e p h o n e c o m m u n i c a t i o n s wi th his lawyers . 

70. T h e a p p l i c a n t a lso c l a i m e d L U F 1,678,648 for cos ts a n d e x p e n s e s , 
c o m p r i s i n g L U F 362,884 for t h e legal cos ts his o p p o n e n t s said t h e y h a d 
i n c u r r e d , a n d L U F 1,315,764 in legal fees bi l led by his lawyer . In t h e 
C o u r t ' s view, t hose costs , a s s u m i n g t h e m to be jus t i f i ed , c o m e u n d e r t h e 
h e a d of p e c u n i a r y d a m a g e . 

7 1 . T h e C o u r t r e i t e r a t e s t h a t u n d e r its case- law a s u m pa id as 
r e p a r a t i o n for d a m a g e is only r ecove rab le if a c a u s a l l ink b e t w e e n the 
v io la t ion of t h e C o n v e n t i o n a n d t h e d a m a g e s u s t a i n e d is e s t a b l i s h e d . 
T h u s , in t h e p r e s e n t case , t h e s u m s which t h e a p p l i c a n t h a d h a d to pay to 
his o p p o n e n t s p u r s u a n t to t h e cou r t dec i s ions could be t a k e n in to accoun t 
( n o m i n a l d a m a g e s of L U F 63 , t h e legal cos ts of L U F 362,884 c l a i m e d by 
his o p p o n e n t s ' l awyers ) , p lus the costs of s e rv ing t h e p r o c e d u r a l 
d o c u m e n t s t h a t a r e m a n d a t o r y u n d e r L u x e m b o u r g law for t h e va l id i ty of 
t h e p r o c e e d i n g s , n a m e l y L U F 378 ,493 . 

72. C o n s e q u e n t l y , t h e a m o u n t to be a w a r d e d to t h e a p p l i c a n t c o m e s to 
a t o t a l of L U F 741,440. 

2. Non-pecuniary damage 

73. T h e a p p l i c a n t s o u g h t L U F 1,500,000 as c o m p e n s a t i o n for t h e non -
p e c u n i a r y d a m a g e c a u s e d by the a d v e r s e publ ic i ty a n d the e m o t i o n a l 
s t r a i n t h a t h a d followed the j u d g m e n t a g a i n s t h i m . 

74. T h e C o u r t cons ide r s t h a t t he dec is ions of t h e L u x e m b o u r g c o u r t s 
a g a i n s t t h e a p p l i c a n t m u s t have c a u s e d h i m s o m e inconven i ence . 
H o w e v e r , t h e f inding of a v io la t ion of t h e C o n v e n t i o n prov ides sufficient 
j u s t sa t i s fac t ion for t h a t . 

B . C o s t s a n d e x p e n s e s 

75. T h e C o u r t po in t s ou t t h a t s u m s pa id to t h e o t h e r side p u r s u a n t to 
t h e o r d e r s of t h e L u x e m b o u r g cou r t s a n d the costs of service of t h e 
d o c u m e n t s in t h e d o m e s t i c p r o c e e d i n g s m u s t be r e g a r d e d as p e c u n i a r y 
d a m a g e a n d have b e e n d e a l t w i th u n d e r t h a t h e a d . 

76. As to t he costs a n d e x p e n s e s t h a t r e l a t e to his r e p r e s e n t a t i o n in 
cou r t , t he a p p l i c a n t c l a i m e d L U F 12,149,927, t h a t is L U F 8,649,777 for 
t h e p r o c e e d i n g s before t h e d o m e s t i c c o u r t s a n d L U F 3,500,150 for t h e 
p r o c e e d i n g s before t he C o n v e n t i o n i n s t i t u t i o n s . 

77. T h e C o u r t r e i t e r a t e s t h a t a n app l i can t m a y recover his costs and 
expenses only in so far as t h e y have b e e n ac tua l ly and necessar i ly i ncu r r ed 
a n d a re r e a s o n a b l e as to q u a n t u m (see Bottazzi v. Italy [ G C ] , no. 34884/97, 
E C H R 1999-V). T h e C o u r t cons iders t he costs a n d e x p e n s e s c l a imed by the 
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app l i can t ' s lawyer in t he p r e s e n t case u n r e a s o n a b l e a n d , hav ing r e g a r d to 
t h e i n fo rma t ion in its possession a n d the a f o r e m e n t i o n e d c r i t e r i a a n d 
ru l i ng on an e q u i t a b l e basis , it a w a r d s t he app l i can t L U F 600,000. 

C. D e f a u l t i n t e r e s t 

78. A c c o r d i n g to t h e i n f o r m a t i o n avai lab le to t he C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t app l i cab le in L u x e m b o u r g a t t h e d a t e of a d o p t i o n of t h e 
p r e s e n t j u d g m e n t is 5 .75% p e r a n n u m . 

1. Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n a v io la t ion of Ar t ic le 10 of t h e 
C o n v e n t i o n ; 

2. Holds by six vo tes to one t h a t t h e finding of a v io la t ion c o n s t i t u t e s in 
i tself sufficient j u s t sa t i s fac t ion for t he n o n - p e c u n i a r y d a m a g e 
s u s t a i n e d by the a p p l i c a n t ; 

3. Holds u n a n i m o u s l y 
(a) t h a t t h e r e s p o n d e n t S t a t e is to pay t h e a p p l i c a n t , w i th in t h r e e 
m o n t h s from t h e d a t e on wh ich t h e j u d g m e n t b e c o m e s final a c c o r d i n g 
to Ar t ic le 44 § 2 of t h e C o n v e n t i o n , t h e following a m o u n t s : 

(i) L U F 741,440 (seven h u n d r e d a n d for ty-one t h o u s a n d four 
h u n d r e d a n d forty L u x e m b o u r g francs) for p e c u n i a r y d a m a g e ; 
(ii) L U F 600,000 (six h u n d r e d t h o u s a n d L u x e m b o u r g francs) in 
r e spec t of cos ts a n d e x p e n s e s ; 

(b) t h a t s i m p l e i n t e r e s t a t a n a n n u a l r a t e of 5.75% shal l be payab le 
f rom t h e exp i ry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

4. Dismisses u n a n i m o u s l y t h e r e m a i n d e r of t h e a p p l i c a n t ' s c la im for j u s t 
sa t i s fac t ion . 

D o n e in F r e n c h , a n d notif ied in w r i t i n g on 29 M a r c h 2 0 0 1 , p u r s u a n t to 
R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

I n a c c o r d a n c e wi th Ar t ic le 45 § 2 of t he C o n v e n t i o n a n d R u l e 74 § 2 of 
t h e R u l e s of C o u r t , t h e p a r t l y d i s s e n t i n g op in ion of M r Bottel lo is a n n e x e d 
to th is j u d g m e n t . 

F O R T H E S E R E A S O N S , T H E C O U R T 

Er ik FRIBERGH 
R e g i s t r a r 

C h r i s t o s ROZAKIS 
P r e s i d e n t 

C.L.R. 
E . F . 
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P A R T L Y D I S S E N T I N G O P I N I O N 

O F J U D G E B O N E L L O 

(Translation) 

I d o not s h a r e t he ma jo r i ty ' s op in ion t h a t the finding of a v io la t ion of 
Ar t i c l e 10 of t he C o n v e n t i o n c o n s t i t u t e s in itself sufficient j u s t sa t i s fac t ion 
for t h e a p p l i c a n t ' s a l leged n o n - p e c u n i a r y d a m a g e . I cons ide r t h a t such a 
"den ia l of a r e m e d y " is u n s a t i s f a c t o r y w h a t e v e r t h e cour t of j u s t i c e 
c o n c e r n e d . M o r e o v e r , it is i ncons i s t en t w i t h t h e t e r m s of t h e C o n v e n t i o n , 
as I e x p l a i n e d in de t a i l in m y p a r t l y d i s s e n t i n g op in ion in Aquilina v. Malta 
( [ G C ] , no. 25642 /94 , E C H R 1999-III) . 
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SUMMARY1 

Suicide of prisoner suffering from mental i l lness 

Article 2 

Life — Suicide of prisoner suffering from menial illness - Positive obligations - Question 
whether authorities knew or ought to have known of risk to life - Duty of authorities to protect 
persons in custody — Question whether authorities took sufficient measures to avoid risk of suicide 

Article 3 

Inhuman or degrading treatment or punishment - Suicide of prisoner suffering from mental 
illness — Lack of effective monitoring of condition of mentally ill prisoner — Failure to ensure 
sufficient psychiatric assessment and treatment of mentally ill prisoner - Imposition of 
disciplinary sanction on mentally ill prisoner 

* 

The applicant is the mother of Mark Keenan, who committed suicide at the age 
of 28 while serving a prison sentence. Mark Keenan, who had a history of mental 
illness, was admitted to prison on 1 April 1993 after being convicted of 
assaulting his girlfriend add sentenced to four months ' imprisonment. He was 
received by the prison's health care centre for observation and assessment. The 
prison's senior medical officer consulted the psychiatrist who had been treating" 
him before his admission to prison. The psychiatrist indicated that Mark Keenan 
had a personality disorder. On 14 April 1993 he barricaded himself inside the 
ward room of the health care centre in protest against his proposed transfer to 
ordinary location. The governor imposed a suspended punishment of fourteen 
days' extra imprisonment. On 16 April 1993 Mark Keenan was discharged to 
ordinary location but he was readmit ted to the health care centre the following 
evening after a noose fashioned from a bed sheet was found in his cell. He was 
placed in an unfurnished cell and put on a fifteen-minute watch. On 26 April 
1993 a further at tempt was made to transfer him to ordinary location but he 
was readmitted to the health care centre the following day. On 29 April 1993 
he was assessed by the prison's visiting psychiatrist, who did not consider it 
necessary to transfer him to a hospital lor psychiatric t rea tment but prescribed 
a change in medication. On 30 April 1993 a deterioration in his mental state was 
noted and another doctor, with no psychiatric training, prescribed a re turn to his 
previous medication. Later that day Mark Keenan assaulted two hospital officers 
and was consequently placed in an unfurnished cell in the health care centre and 
put on a fifteen-minute watch. On 1 May 1993 Dr Bickerton, who had six 

1. This summary by the Registry does not bind the Court . 
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months ' training in psychiatry, certified Mark Keenan fit for adjudication in 
respect of the assault on the two officers and fit for placement in the 
segregation unit within the prison's punishment block. The deputy governor 
duly ordered his placement in segregation. Following his transfer, he told 
prison officers that he was feeling suicidal. He was transferred to an 
unfurnished cell in the hospital wing and put on a fifteen-minute watch. He 
was re turned to the segregation unit on 3 May 1993. No further entry was 
made in his medical notes until his suicide on 15 May 1993. On 14 May 1993 
he was assessed to be fit for adjudication and was found guilty of the assault on 
the two officers. He was awarded twenty-eight additional days in prison, as a 
result of which his release from prison was delayed from 23 May until 20 June 
1993. On the morning of 15 May 1993, Dr Bickerton saw him and found him 
calm and relaxed. Others who saw him during that day also found him in good 
spirits. However, that evening he was discovered by prison officers hanging from 
the bars of his cell by a ligature fashioned out of a bed sheet. He was 
pronounced dead. At the subsequent inquest, the jury recorded a verdict of 
death by misadventure. The applicant obtained legal aid limited to obtaining 
further evidence and counsel's opinion. However, counsel advised that an action 
in negligence would not succeed, since there was no evidence that Mark Keenan 
had suffered any injury of a kind in respect of which a cause of action could be 
maintained and, as regards proceedings under the Fatal Accidents Act 1976, 
that , since Mark Keenan was over 18 when he died, the applicant did not 
qualify for bereavement damages and there were no dependants who might be 
able to pursue a claim. To the extent that the applicant might have incurred any 
funeral expenses, these were not sufficient to justify the support of legal aid. 
The Legal Aid Board later discharged the applicant's legal aid certificate. 

Held 
(1) Article 2: For a positive obligation to arise to take preventive operational 
measures to protect an individual whose life is at risk from the criminal acts of 
another individual, it must be established that the authorities knew or ought to 
have known at the time of the existence of a real and immediate risk to the life of 
an identified individual and that they failed to take measures within the scope of 
their powers which, judged reasonably, might have been expected to avoid that 
risk. In the present case, it had to be considered to what extent this applied 
where the risk to a person derived from self-harm. Persons in custody are in a 
vulnerable position and the authorities are under a duty to protect them; it is 
incumbent on the State to account for any injuries suffered in custody, which 
obligation is particularly stringent where an individual dies. While prison 
authorit ies must discharge their duties in a manner compatible with the rights 
and freedoms of the individual concerned, there are general measures and 
precautions which will be available to diminish the opportunities of self-harm, 
without infringing personal autonomy. Whether any more stringent measures are 
necessary in respect of a prisoner and whether it is reasonable to apply them will 
depend on the circumstances of the case. As to whether the authorities in the 
present case knew or ought to have known that Mark Keenan posed a real and 
immediate risk of suicide and, if so, whether they did all that could reasonably 
have been expected of them to prevent that risk, the prison authorities were 
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aware that he had a chronic mental illness and his behaviour after admittance to 
prison put them expressly on notice that he exhibited suicidal tendencies. They 
therefore knew that his mental state was such that he posed a potential risk to 
his own life. Moreover, his mental state was such that his threats had to be taken 
seriously and were therefore to that extent real. The immediacy of the risk varied, 
as his behaviour showed periods of apparent normalcy or at least ability to cope 
with the stresses facing him, and it could not be concluded that he was at 
immediate risk throughout the period of detention. However, the variations in his 
condition required that he be monitored carefully in case of sudden deterioration 
and the question thus arose as to whether the prison authorities did all that could 
reasonably be expected of them, having regard to the nature of the risk posed by 
Mark Keenan On the whole, the authorities responded in a reasonable way to his 
conduct, placing him in hospital care and under watch when he evinced suicidal 
tendencies. He was subjected to daily medical supervision by the prison doctors, 
who on two occasions consulted external psychiatrists. The prison doctors, who 
could have required his removal from segregation at any time, found him fit for 
it. There was no reason to alert the authorities on 15 May 1993 that he was in a 
disturbed state of mind rendering an a t tempt at suicide likely. Therefore, it was 
not apparent that the authorities had omitted any step which should reasonably 
have been taken. The issues regarding the standard of care in the days before Mark 
Keenan's death fell to be examined under Article 3. 
Conclusion: no violation (unanimously). 
(2) Article 3: It could not be disputed that Mark Keenan was suffering anguish 
and distress in the period prior to his death, but it was not possible to determine 
with any certainty to what extent his symptoms during his detention, or indeed his 
death, resulted from the conditions of detention imposed on him by the 
authorities. However, this difficulty was not determinative of the issue as to 
whether the authorities fulfilled their obligation under Article 3 to protect him 
from t reatment or punishment contrary to this provision. There are 
circumstances where proof of the actual effect of a measure on the person may 
not be a major factor. The lack of medical notes concerning Mark Keenan, who 
was an identifiable suicide risk and undergoing the additional stresses that could 
be foreseen from segregation and, later, disciplinary punishment, was striking. It 
showed an inadequate concern to maintain full and detailed records of his mental 
state and undermined the effectiveness of any monitoring or supervision process. 
Moreover, while Mark Keenan's doctor was consulted on admission and the 
visiting psychiatrist saw him on 29 April 1993, there was no subsequent reference 
to a psychiatrist. The lack of effective monitoring of his condition and the lack of 
informed psychiatrist input into his assessment and t reatment disclosed 
significant defects in the medical care provided to a mentally ill person known to 
be a suicide risk. In those circumstances, the belated imposition on him of a serious 
disciplinary punishment which might well have threatened his physical and moral 
resistance was not compatible with the standard of t rea tment required in respect 
of a mentally ill person and had to be regarded as inhuman and degrading 
t reatment and punishment. 

Conclusion: violation (five votes to two). 
(3) Article 13: As regards Mark Keenan himself, no remedy was available to him 
which would have enabled him to challenge the punishment imposed within the 
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seven-day segregation period or even within the period of twenty-eight days' 
additional imprisonment. Even assuming that judicial review would have 
provided a means of challenging the governor's adjudication, it would not have 
been possible for him to obtain legal aid, legal representation and lodge an 
application within such a short period. Similarly, the internal avenue of 
complaint against adjudication to the Prison Headquar ters took an estimated six 
weeks. The fact that he might not have been in a fit mental state to make use of 
any available remedy pointed to the need for an automatic review of an 
adjudication. Moreover, effective recourse against the adjudication might have 
influenced the course of events. He had been punished in circumstances 
disclosing a breach of Article 3 and he had the right under Article 13 to a remedy 
which would have quashed that punishment before it had either been executed or 
come to an end. There had therefore been a breach of that Article in this respect. 
As to the remedies available after Mark Keenan's death, the inquest did not 
provide a remedy for determining the liability of the authorities for any alleged 
ill-treatment or for providing compensation. According to the Government, the 
applicant could have pursued an action in negligence, either on behalf of her 
son's estate, claiming that he had suffered injury before his death or, if he had 
left dependants, in respect of his death, under the Fatal Accidents Act provisions. 
However, the Court was not persuaded that a finding of negligence by the courts by 
itself would have been capable of furnishing effective redress for the applicant's 
complaints. Although her son could be said to have suffered physical damage 
before his death, the Court did not accept that adequate damages would have 
been recoverable or that legal aid would have been available to pursue them. Nor 
was it established that he had suffered any psychiatric injury from his t rea tment 
before his death which would have been regarded as "injury" in the sense 
recognised by domestic law. Fur thermore , the applicant, as a non-dependant, was 
unable to claim damages under the Fatal Accidents Act on her own behalf. In the 
case of a breach of Articles 2 and 3, compensation for the non-pecuniary damage 
flowing from the breach should in principle be available as part of the range of 
possible remedies. The applicant should have been able to apply for 
compensation for her non-pecuniary damage and that suffered by her son before 
his death. Despite the aggregate of remedies referred to by the Government, no 
effective remedy was available to the applicant in the circumstances of the present 
case which would have established where responsibility lay for the death of her son. 
This was an essential element of a remedy under Article 13 for a bereaved parent . 
Conclusion: violation (unanimously). 

Article 41: The Court made awards in respect of non-pecuniary damage and costs 
and expenses. 
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I n t h e c a s e o f K e e n a n v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( T h i r d Sec t i on ) , s i t t i ng as a 

C h a m b e r c o m p o s e d of: 
M r J . - P . COSTA, President, 
M r W . FUHRMANN, 
M r P. K.ÜRIS, 
M r s F . TULKENS, 
M r s H . S . GREVE, 
M r M . U G R E K H E L I D Z E J W ^ « , 
Sir S t e p h e n SEDLEY, ad hoc judge, 

a n d M r s S. DoLLE, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r i v a t e on 4 J u l y 2000 a n d 13 M a r c h 2 0 0 1 , 
Del ivers t h e following j u d g m e n t , wh ich was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was r e f e r r e d to t h e C o u r t , in a c c o r d a n c e w i t h t he 
provis ions app l i cab le p r io r to t h e e n t r y i n to force of P ro toco l No . 1 1 to 
t h e C o n v e n t i o n for t he P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l 
F r e e d o m s ( " the C o n v e n t i o n " ) by t h e E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s ( " the C o m m i s s i o n " ) on 25 O c t o b e r 1999 (Art ic le 5 § 4 of P ro toco l 
No . 11 a n d f o r m e r Ar t i c les 47 a n d 48 of t h e C o n v e n t i o n ) . It o r i g i n a t e d in 
an app l i ca t ion (no. 27229/95) a g a i n s t t h e U n i t e d K i n g d o m of G r e a t 
B r i t a i n a n d N o r t h e r n I r e l a n d lodged wi th t h e C o m m i s s i o n u n d e r f o r m e r 
Ar t ic le 25 of t h e C o n v e n t i o n by a U n i t e d K i n g d o m n a t i o n a l , M r s S u s a n 
K e e n a n ( " the a p p l i c a n t " ) , on 28 F e b r u a r y 1995. 

2. T h e a p p l i c a n t a l l eged t h a t h e r son, M a r k K e e n a n , had d ied f rom 
suic ide in p r i son d u e to a fa i lure by t h e p r i son a u t h o r i t i e s to p r o t e c t his 
life, t h a t h e h a d suffered i n h u m a n a n d d e g r a d i n g t r e a t m e n t d u e to t h e 
cond i t i ons of d e t e n t i o n i m p o s e d on h i m a n d t h a t she h a d no effective 
r e m e d y in r e s p e c t of h e r c o m p l a i n t s . She re l ied on Ar t i c l e s 2, 3 a n d 13 of 
t he C o n v e n t i o n . 

3 . T h e C o m m i s s i o n d e c l a r e d t h e app l i ca t i on admis s ib l e on 22 M a y 
1998. In its r e p o r t of 6 S e p t e m b e r 1999 ( fo rmer Ar t ic le 31 of t h e 
C o n v e n t i o n ) 1 , it e x p r e s s e d t h e op in ion , by fifteen vo tes t o five, t h a t t h e r e 
had b e e n no v io la t ion of Ar t i c l e 2, by e leven votes to n i n e , t h a t t h e r e h a d 
b e e n no v io la t ion of Ar t i c l e 3 and , u n a n i m o u s l y , t h a t t h e r e h a d b e e n a 
v io la t ion of Ar t ic le 13. 

4. T h e a p p l i c a n t was r e p r e s e n t e d by M e s s r s T o l l e r B c a t t i e , sol ic i tors 
p r a c t i s i n g in B r a u n t o n , a n d by M r T . O w e n , a lawyer p r a c t i s i n g in L o n d o n . 

1. Note by the Registry. The report is obtainable from the Registry. 
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T h e U n i t e d K i n g d o m G o v e r n m e n t (" the G o v e r n m e n t " ) w e r e r e p r e s e n t e d 
by t h e i r A g e n t , M r P . B e r m a n , of t h e F o r e i g n a n d C o m m o n w e a l t h Office. 

5. O n 13 D e c e m b e r 1999 a p a n e l of t h e G r a n d C h a m b e r d e t e r m i n e d 
t h a t t h e case shou ld be e x a m i n e d by a C h a m b e r c o n s t i t u t e d wi th in one of 
t he Sec t ions of t he C o u r t (Rule 100 § 1 of t h e R u l e s of C o u r t ) . 
S u b s e q u e n t l y t h e app l i ca t i on was a l loca ted to t h e T h i r d Sec t ion (Rule 52 
§ 1). W i t h i n t h a t Sec t ion , t he C h a m b e r t h a t wou ld cons ide r t h e case 
(Art ic le 27 § 1 of t h e C o n v e n t i o n ) was c o n s t i t u t e d as p rov ided in R u l e 26 
§ 1. Sir Nicolas B r a t z a , t he j u d g e e l ec ted in r e spec t of t he U n i t e d 
K i n g d o m , w i t h d r e w f rom s i t t i n g in t he case (Rule 28) . T h e G o v e r n m e n t 
accord ing ly a p p o i n t e d Lord J u s t i c e Sedley to sit as a n ad hoc j u d g e 
(Art ic le 27 § 2 of t h e C o n v e n t i o n a n d R u l e 29 § 1). 

6. T h e a p p l i c a n t a n d t h e G o v e r n m e n t e a c h filed obse rva t i ons on t h e 
m e r i t s (Rule 59 § 1). 

7. O n 4 J u l y 2000 the C h a m b e r dec ided , a f te r c o n s u l t i n g t he p a r t i e s , 
t h a t no h e a r i n g on t h e m e r i t s was r e q u i r e d (Rule 59 § 2 in fine). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e a p p l i c a n t is t he m o t h e r of M a r k K e e n a n who , on 15 M a y 1993, 
a t t he age of 28 , d ied from asphyx ia c a u s e d by se l f - suspens ion whi ls t 
s e rv ing a s e n t e n c e of four m o n t h s ' i m p r i s o n m e n t a t H M Pr i son E x e t e r . 

9. T h e i m m e d i a t e c i r c u m s t a n c e s s u r r o u n d i n g M a r k K e e n a n ' s d e a t h 
a r e inevi tab ly o b s c u r e , since he took his life whi le a lone . For t he res t , t h e 
p a r t i e s have in t h e m a i n a c c e p t e d t h e facts as e s t ab l i shed by t h e 
C o m m i s s i o n a n d t h e s e a r e r e p r o d u c e d be low in Sec t ion A. T h e m e d i c a l 
r e p o r t s c o n c e r n i n g M a r k K e e n a n ' s s t a t e of h e a l t h p r io r to his d e a t h a r e 
s u m m a r i s e d in Sec t ion B. 

A. T h e f a c t s o f t h e c a s e 

10. F r o m t h e age of 2 1 , M a r k K e e n a n rece ived i n t e r m i t t e n t t r e a t m e n t 
in t h e fo rm of an t i -p sycho t i c m e d i c a t i o n for a cond i t i on which it a p p e a r s 
was first d i a g n o s e d whi ls t h e was s e rv ing a four -year p r i son s e n t e n c e for 
a s sau l t . It a p p e a r s to have b e e n r e p o r t e d by M a r k K e e n a n t h a t he was 
d i a g n o s e d as suf fer ing from p a r a n o i d s c h i z o p h r e n i a . Fol lowing his 
r e l e a s e from pr i son in 1988, M a r k K e e n a n ' s g e n e r a l p r a c t i t i o n e r 
c o n t i n u e d the p r e s c r i p t i o n of an t i -psycho t i c m e d i c a t i o n . 

11. H i s med i ca l h i s to ry inc luded s y m p t o m s of p a r a n o i a , agg re s s ion , 
v io lence a n d d e l i b e r a t e s e l f -ha rm, a n d his b e h a v i o u r was s o m e t i m e s 
u n p r e d i c t a b l e . In N o v e m b e r / D e c e m b e r 1992, shor t ly before he was 
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a d m i t t e d to p r i son , he h a d rece ived t r e a t m e n t a t N o r t h Devon Dis t r i c t 
H o s p i t a l following two i n c i d e n t s in which he h a d in jec ted h imse l f w i th 
overdoses of insul in . Fol lowing the first i nc iden t , o n 9 N o v e m b e r 1992, it 
was n o t e d t h a t h e was c o m p l a i n i n g of p a r a n o i a . D i a g n o s e s of b o r d e r l i n e 
p e r s o n a l i t y d i s o r d e r a n d p a r a n o i d s c h i z o p h r e n i a w e r e m a d e a n d it was 
n o t e d t h a t he h a d a h i s to ry of f r e q u e n t ep i sodes of d e l i b e r a t e s e l f -ha rm. 
H e was d i s c h a r g e d a f te r t en days on a p r e s c r i p t i o n of an t i -psycho t i c 
m e d i c a t i o n . T h e second inc iden t , on 16 D e c e m b e r 1992, was a s soc i a t ed 
wi th t he b r e a k d o w n in his r e l a t i o n s h i p wi th his g i r l f r iend . T h e a d m i s s i o n 
n o t e s r e c o r d e d as d i a g n o s e s " P e r s o n a l i t y d i s o r d e r . P a r a n o i d psychosis . 
Suic ide t h r e a t s " . H e d i s c h a r g e d h imse l f on 18 D e c e m b e r 1992. 

12. O n t h e s a m e day he was a d m i t t e d to H M Pr i son E x e t e r , hav ing 
b e e n r e m a n d e d in cus tody following a n a s s a u l t on his g i r l f r iend. O n 
admis s ion , he was rece ived by t h e p r i son ' s h e a l t h ca re c e n t r e for 
o b s e r v a t i o n a n d a s s e s s m e n t , hav ing m e n t i o n e d a h i s to ry of suffer ing 
from p a r a n o i d s c h i z o p h r e n i a . 

13. O n 21 D e c e m b e r 1992, w h e n t h e med ica l n o t e s r e c o r d e d t h a t t h e r e 
had b e e n no ev idence of s c h i z o p h r e n i a t h a t day, a n a t t e m p t was m a d e to 
t r a n s f e r h i m f rom the h e a l t h ca r e c e n t r e to o r d i n a r y loca t ion . L a t e r t h e 
s a m e day he was r e - a d m i t t e d to t h e h e a l t h ca r e c e n t r e b e c a u s e he h a d 
b e e n k ick ing a t his cell door a n d a p p e a r e d p a r a n o i d to p r i son staff. T h e 
e x p l a n a t i o n p rov ided by M a r k K e e n a n was t h a t h e h a d t a k e n s o m e 
c a n n a b i s which h a d " t r i p p e d h im o u t " a n d m a d e h im p a r a n o i d , shaky 
a n d t en se . S u b s e q u e n t l y , on 23 D e c e m b e r , he was d i s c h a r g e d to o r d i n a r y 
loca t ion hav ing b e e n a s ses sed as fine, w i th no psych ia t r i c s y m p t o m s , 
cheer fu l a n d cop ing . By the even ing , he was c o m p l a i n i n g t h a t he was 
" c r a c k i n g u p " . H e was adv i sed to " ca lm d o w n a n d t h i n k posi t ively a b o u t 
go ing to c o u r t t o m o r r o w " . In the even t , on 24 D e c e m b e r 1992, he was 
r e l ea sed on bai l . 

14. M a r k K e e n a n w a s r e - a d m i t t e d to H M Pr i son E x e t e r on 1 Apr i l 
1993, hav ing b e e n convic ted of t he a s sau l t on his g i r l f r iend a n d s e n t e n c e d 
to four m o n t h s ' i m p r i s o n m e n t . H e was a g a i n rece ived by t h e p r i son ' s 
h e a l t h c a r e c e n t r e for obse rva t i on a n d a s s e s s m e n t . O n 5 Apr i l 1993 
D r K e i t h , t h e p r i son ' s sen io r med i ca l officer, c o n s u l t e d D r R o b e r t s , t h e 
c o n s u l t a n t psych ia t r i s t w h o h a d b e e n t r e a t i n g M a r k K e e n a n before his 
a d m i s s i o n to p r i son . D r R o b e r t s advised t h a t M a r k K e e n a n h a d a 
p e r s o n a l i t y d i s o r d e r w i t h an t i - soc ia l t r a i t s a n d t h a t u n d e r s t r e s s he 
disc losed s o m e f lee t ing p a r a n o i d s y m p t o m s . D r R o b e r t s c o n c u r r e d wi th 
t h e m e d i c a t i o n which D r K e i t h had p r e s c r i b e d ( t h io r idaz ine ) a n d 
s u g g e s t e d a clopixol in ject ion wi th c h l o r p r o m a z i n e . H e also advised t h a t 
M a r k K e e n a n shou ld be t r e a t e d s y m p t o m a t i c a l l y . 

15. O n 14 Apr i l 1993 M a r k K e e n a n b a r r i c a d e d h imse l f ins ide t h e w a r d 
r o o m of t h e h e a l t h ca r e c e n t r e in p r o t e s t aga ins t his p r o p o s e d t r a n s f e r to 
o r d i n a r y loca t ion . O n 15 Apr i l 1993, following an ad jud ica t ion c o n c e r n i n g 



10 I KEENAN v. THE UNITED KINGDOM JUDGMENT 

t h e inc iden t , t h e g o v e r n o r i m p o s e d a s u s p e n d e d p u n i s h m e n t of f o u r t e e n 
d a y s ' e x t r a i m p r i s o n m e n t . O n 16 Apr i l 1993 he was d i s c h a r g e d to o r d i n a r y 
loca t ion bu t r e - a d m i t t e d t o t h e h e a l t h c a r e c e n t r e t h e following e v e n i n g 
a f te r his c e l l - m a t e r e p o r t e d t h a t he was u p t i g h t a n d h a d fash ioned a noose 
f rom a b e d shee t wh ich he was k e e p i n g u n d e r his bed . O n his r e t u r n to t h e 
h e a l t h c a r e c e n t r e , he was p l aced in a n u n f u r n i s h e d cell a n d pu t on a 
fifteen-minute w a t c h . T h e e n t r y in his m e d i c a l no tes for 17 Apr i l 1993 
r e c o r d s : 

"Brought to Heal th Care Unit at 21.30 hours ... s ta tes he will hang himself. A noose 
has been made out of strips of sheets. In conversation with Keenan, [says] he is under 
pressure from kitchen workers who have stated they will contaminate his food etc. The 
look of relief on his face was great when I told him he will have to stay here ." 

16. A s u b s e q u e n t e n t r y , on 18 Apr i l 1993, r eco rds "owes on wing h e n c e 
c a n ' t cope [with o r d i n a r y l o c a t i o n ] " . 

17. O n 23 Apr i l 1993 it was dec ided t h a t M a r k K e e n a n shou ld be 
assessed by the p r i son ' s v is i t ing psych ia t r i s t , D r Rowe . O n 26 Apr i l 1993, 
before he h a d b e e n assessed , a f u r t h e r a t t e m p t was m a d e to t r a n s f e r h i m 
to o r d i n a r y loca t ion . H e was r e - a d m i t t e d to t h e h e a l t h c a r e c e n t r e t h e 
following day. T h e e n t r y in his m e d i c a l no t e s for 27 Apr i l 1993 r eco rds : 

"Brought to t rea tment room shaking and hyperventilating. Declined any further 
medication. Unable to cope. Admit ted to health care centre for observation and 
assessment. Seen at 17.45 hours. He says he felt panicky and paranoid in main prison. 
He felt he was going to be attacked. He felt he might have to defend himself. Located in 
single cell on lower landing." 

18. O n 29 Apr i l 1993 M a r k K e e n a n was assessed by D r Rowe , w h o did 
no t cons ide r t h a t it w a s c u r r e n t l y n e c e s s a r y to t r a n s f e r h i m to a hosp i t a l 
for p sych ia t r i c t r e a t m e n t , bu t p r e s c r i b e d a c h a n g e in his m e d i c a t i o n , a n d 
r e c o r d e d in his m e d i c a l no t e s : 

"He is an old patient of mine who suffers from a mild, chronic psychosis. He is not 
usually violent, al though he is easily stressed and then can be unpredictable." 

H e also r e c o m m e n d e d t h a t M a r k K e e n a n shou ld have no assoc ia t ion 
un t i l t h e p a n i c / p a r a n o i a subs ided . 

19. O n 30 Apr i l 1993 the q u e s t i o n of m o v i n g M a r k K e e n a n to o r d i n a r y 
loca t ion w a s a g a i n r a i s ed w i t h h i m . T h e e n t r y in his m e d i c a l no t e s for 
30 Apr i l 1993 r e c o r d s : 

"He does not feel fit for [ordinary location] as he is afraid he might be injured, further 
mention of paranoia by him. To remain in a single cell." 

20. In t he cou r se of t h e day his m e n t a l s t a t e was n o t e d to d e t e r i o r a t e , 
w i th ev idence of agg re s s ion a n d p a r a n o i a . D r Sea l e , w h o h a d no 
psych ia t r i c t r a i n i n g , c o n s i d e r e d t h a t t he c h a n g e in m e d i c a t i o n m i g h t be 
r e spons ib l e a n d t h e r e f o r e p r e s c r i b e d a r e t u r n to his p rev ious m e d i c a t i o n . 
At 6 p . m . M a r k K e e n a n a s s a u l t e d two hosp i t a l officers, one ser iously . 
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Fol lowing t h e a s s a u l t , h e was p laced in a n u n f u r n i s h e d cell w i th in t h e 
h e a l t h ca re c e n t r e a n d pu t on a fifteen-minute w a t c h . It is no t k n o w n 
how long t he w a t c h was kep t in p lace . 

2 1 . O n 1 M a y 1993 D r B i c k e r t o n , w h o h a d six m o n t h s ' t r a i n i n g in 
psych ia t ry as a sen ior h o u s e officer, cer t i f ied M a r k K e e n a n fit for 
ad jud ica t ion in r e spec t of t h e a s sau l t a n d fit for p l a c e m e n t in t h e 
s e g r e g a t i o n un i t w i th in t h e p r i son ' s p u n i s h m e n t block. H e r e c o r d e d in 
M a r k K e e n a n ' s med ica l no t e s for 1 M a y 1993: 

"Calm and rational. No sign of mental illness. Slept well, feels relaxed. Claims he was 
frustrated yesterday and this is why he at tacked the officer. Fit for normal cellular 
confinement in punishment block." 

22. T h e s a m e day, M r M c C o m b e , t h e p r i son ' s d e p u t y gove rno r , 
o r d e r e d M a r k K e e n a n to be p l aced in s e g r e g a t i o n in t h e p u n i s h m e n t 
block u n d e r P r i son R u l e 4 3 . M r M c C o m b e c o n s i d e r e d s e g r e g a t i o n 
a p p r o p r i a t e , as M a r k K e e n a n ' s b e h a v i o u r was u n p r e d i c t a b l e a n d he 
posed a t h r e a t to staff. N o d a t e a p p e a r s to have b e e n given for his r e l e a s e 
from s e g r e g a t i o n . 

23 . W h i l s t in s e g r e g a t i o n , M a r k K e e n a n would have b e e n locked u p 
a b o u t t w e n t y - t h r e e h o u r s e a c h day. A l t h o u g h t h e s e g r e g a t i o n un i t was 
vis i ted each day by a doc to r , t h e pr i son c h a p l a i n a n d t h e p r i son g o v e r n o r , 
M a r k K e e n a n would , in c o n t r a s t to loca t ion w i th in t h e h e a l t h c a r e c e n t r e 
or t h e m a i n p r i son , have h a d m i n i m a l c o n t a c t w i t h staff, a n d n o n e wi th 
fellow p r i s o n e r s . 

24. O n 1 M a y 1993, following his t r a n s f e r to t h e s e g r e g a t i o n un i t , 
M a r k K e e n a n r e q u e s t e d a " l i s t e n e r " (a p r i s o n e r t r a i n e d by t h e 
S a m a r i t a n s in t h e counse l l i ng of i n m a t e s who m a y be su ic ida l ) . At 
6.05 p . m . M r Gil l , one of t h e p r i son ' s hosp i t a l officers, was c o n t a c t e d 
a f te r M a r k K e e n a n h a d i n d i c a t e d t o p r i son officers on t he s e g r e g a t i o n 
u n i t t h a t h e was feel ing su ic ida l . T h e med ica l no tes r e c o r d : 

"Went to see [Keenan] . 1997 raised [(a form completed for the referral of an inmate , 
perceived to be a suicide risk, to the medical officer)]. Listener in cell with inmate . 
Reassurances given that he is not suicidal but tense, agitated [and] needs to talk it 
over. Will get [medical officer] to see when he a t tends later." 

25 . At 6.45 p .m. , however , M a r k K e e n a n was t h r e a t e n i n g to h a r m 
h imse l f a n d was t h e r e f o r e t r a n s f e r r e d to an u n f u r n i s h e d cell in t h e 
hospi ta l w i n g a n d pu t on a fifteen-minute w a t c h . It r e m a i n s u n c l e a r how 
long th is w a t c h was m a i n t a i n e d . 

26. At 7.45 p . m . D r B i c k e r t o n a t t e m p t e d to s p e a k to M a r k K e e n a n 
t h r o u g h his cell door . W h i l s t n o t i n g t h a t he a p p e a r e d very a g i t a t e d a n d 
d i s t r e s sed , a n d c l a i m e d to be h e a r i n g voices a n d t h i n k i n g he was J e s u s 
C h r i s t , D r B i c k e r t o n d o u b t e d t h a t he was suf fer ing from any psychot ic 
i l lness . M a r k K e e n a n ' s m e d i c a l no t e s r eco rd t h a t he spen t t h e g r e a t e r 
p a r t of t h e n igh t b a n g i n g on a n d k ick ing his cell door , s h o u t i n g 
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obscen i t i e s a n d m a k i n g t h r e a t s to p r i son staff. O n 2 M a y 1993 D r S i m k i n s 
r e c o r d e d in M a r k K e e n a n ' s med ica l no t e s : 

"This morning denying he is suicidal. Verbally abusive to staff. Some bruises from 
hitt ing door. This man is a considerable hazard to staff and has become obnoxious to 
other hospital inmates due to his behaviour. He is unpredictable and has made threats 
to his life. He has been placed on Rule 43.1 have explained to him that his remaining in 
the [unfurnished] cell is in order to assess his a t t i tude in the next 24 hours. I will 
increase chlorproma/.ine to 400 rag qds and resume Kemadrin and chloral nocte. He 
says he will not take medication." 

27. T h e med ica l no tes for 3 M a y 1993 r eco rd : 

"a.m. - very much bet ter in at t i tude. Slept well. Requests to return to [the 
segregation unit in the punishment] block. Agreed." 

28. M a r k K e e n a n was du ly r e t u r n e d to t h e s e g r e g a t i o n un i t . A no t e in 
t h e s e g r e g a t i o n u n i t ' s o c c u r r e n c e book for 3 M a y 1993 r eco rds : 

"Keenan [was] brought in from the hospital. Seems slightly more lucid than before, 
however still needs watching. At tea time Keenan asked to [talk to a listener] as he 
stated he felt he was 'going into one' , which I took to mean kicking off... staff beware." 

29. T h e med ica l no tes r eco rd a t 9 p .m. : 

"Troublesome in block. Given extra chlorpromazine. Seemed to calm down after a 
chat. If he is talking suicidally overnight then unfurnish his block cell and review 
'mane ' [query, in the morning] ." 

30. Save for a sho r t no t e on 4 M a y 1993 t h a t a t "11.00 h o u r s clopixol 
500 m g given" , no f u r t h e r e n t r y was m a d e in M a r k K e e n a n ' s m e d i c a l 
n o t e s f rom t h e 3 M a y 1993 un t i l his suic ide on 15 M a y 1993. D r Brad ley , 
w h o h a d no psych ia t r i c t r a i n i n g , saw M a r k K e e n a n in t h e cour se of r o u t i n e 
m o r n i n g visits to t h e s e g r e g a t i o n un i t on 4 to 7 a n d 10 to 14 M a y 1993. She 
reca l l ed : 

" ... We had the cell door open on the majority of occasions. I recall there may have 
been one time when I spoke through his glass window ... but that was because they were 
short of staff. He had the opportunity to talk to me. 

We discussed his medication. He never mentioned any feelings of depression to me or 
not coping. On the whole Keenan appeared calm and with it with me. He appeared clear 
and not disturbed. I also checked with the staff as to his behaviour through the day, and 
they replied that there was nothing that concerned them." 

3 1 . T h e o c c u r r e n c e book of t he s e g r e g a t i o n un i t r e c o r d s , however , on 
4 M a y 1993: 

"Keenan abusive, aggressive and offering violence to staff. Relocated to [cell] A1-4 for 
a quietening down period. Keenan phone call to solicitor at 10.00 hours re assault on 
H / O Dent. O n re turn [from phone call] to Al [landing] s tates he will behave himself. 
Relocated to [cell] A l - 5 . " 

32. T h e e n t r y for 6 M a y 1993 r eco rds : 
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"Kccnan refused cup of tea. Said there was something out in it. When told that there 
was nothing out in it he decided to drink it. He is s tar l ing to act very s trange. Staff to be 
aware." 

3 3 . T h e e n t r y for 7 M a y 1993 r eco rds : 

"Keenan seen by doctor. Refused medication. Staff to still offer medication. To be 
logged if taken or refused." 

34. Fol lowing t h e e n t r y on 7 May 1993 t h e r e is r e f e r ence to t he fact 
t h a t on 8, 9 a n d 10 M a y 1993 he a c c e p t e d his m e d i c a t i o n . T h e r e a f t e r 
t h e r e is no r e f e r e n c e to M a r k K e e n a n in t h e o c c u r r e n c e book unt i l his 
su ic ide on 15 M a y 1993. 

35 . In a l e t t e r to his m o t h e r , d a t e d 13 M a y 1993, he c o m p l a i n e d t h a t 
his s t a t e of m i n d was not very good. 

36. O n 14 M a y 1993 D r B r a d l e y a s se s sed M a r k K e e n a n to be fit for 
ad jud ica t ion in r e spec t of his a s sau l t on t h e two pr i son officers on 30 Apri l 
1993. T h e r eco rd of t h e ad jud ica t ion c o n t a i n s t h e cer t i f i ca t ion by t h e 
doc to r t h a t he was fit for ad jud ica t ion a n d for ce l lu la r c o n f i n e m e n t . T h e 
doc to r a d d e d the following o b s e r v a t i o n s : 

"At the time of the alleged offence Mr Keenan was receiving medication for a chronic 
psychiatric problem and he had had a recent change in medication." 

37 . T h e ad jud ica t ion took p lace on 14 M a y 1993, s o m e two w e e k s a f te r 
t he even t s c o n c e r n e d . M a r k K e e n a n was found gu i l ty of a s s a u l t . In 
m i t i g a t i o n , he told t he d e p u t y gove rno r , M r M c C o m b e : 

"I suffer from a split personality disorder. I have been in and out of institutions all my 
life. I now have a chance to make good. My mum has booked a holiday in Cornwall. I 
have behaved myself." 

T h e de jmty g o v e r n o r sa id t h a t he n o t e d w h a t t h e a p p l i c a n t said bu t 
t h a t he was facing e x t r e m e l y se r ious c h a r g e s . H e a w a r d e d twen ty -e igh t 
add i t i ona l clays in p r i son t o g e t h e r wi th seven d a y s ' loss of assoc ia t ion a n d 
exclus ion from work in s e g r e g a t i o n in t h e jDunishment block. At t h a t po in t , 
M a r k K e e n a n h a d only n ine days to go before his e x p e c t e d r e l e a s e . T h e 
s e n t e n c e h a d t h e effect of de l ay ing his r e l e a s e from 23 M a y unt i l 20 J u n e 
1993 — p u r s u a n t to t h e app l i cab le j i rovisions, he h a d b e e n e n t i t l e d to 
r e l e a s e a f t e r hal f of his f o u r - m o n t h s e n t e n c e , w i t h a c c o u n t a lso b e i n g 
t a k e n of t i m e s p e n t in d e t e n t i o n on r e m a n d . 

38 . Shor t ly a f te r t he ad jud ica t ion , M a r k K e e n a n was s e e n by t h e 
c h a p l a i n , w h o reca l led in his ev idence a t t h e i n q u e s t t h a t M a r k K e e n a n 
had b e e n u n h a p p y a b o u t t he decis ion a n d had said: "I was t h i n k i n g of 
k ick ing off, bu t I don ' t t h i n k I will ." T h e c h a p l a i n s t a t e d t h a t a t no s t a g e 
did M a r k K e e n a n ind ica te t h a t he m i g h t t a k e his own life. 

39. At 9.45 t h e following m o r n i n g , on 15 M a y 1993, M a r k K e e n a n was 
s e e n by D r B i c k e r t o n w h o reca l led t h a t he s e e m e d ca lm , pol i te a n d 
r e l axed . H e was t h e n s e e n by the dejDuty gove rnor , M r M c C o m b e , w h o 



108 KKENAN v. THE UNITED KINGDOM JUDGMENT 

l a t e r de sc r ibed h i m as hav ing b e e n in a h ighly a g i t a t e d s t a t e , bu t r e l a x i n g 
w h e n he was i n f o r m e d t h a t his r igh t to buy tobacco h a d not b e e n 
s u s p e n d e d . 

40 . I n t h e a f t e r n o o n M a r k K e e n a n was v is i ted by a f r iend, M.T . , w h o m 
h e h a d known for a b o u t five y e a r s . M.T . , w h o saw M a r k K e e n a n for s o m e 
t w e n t y m i n u t e s , found h im to be d i s a p p o i n t e d t h a t he h a d an a d d i t i o n a l 
twen ty -e igh t days to serve in p r i son , bu t o t h e r w i s e in good sp i r i t s a n d , 
w h e n M . T . left, as looking forward to his nex t visit t h e following 
S a t u r d a y . P r i son officer H a l e y , w h o r e t u r n e d M a r k K e e n a n to his cell 
following the visit , r eca l l ed t h a t M a r k K e e n a n was very t a lka t ive a n d 
a p p e a r e d to be in h igh sp i r i t s . 

4 1 . P r i son officer M i l n e , w h o saw M a r k K e e n a n a t or a b o u t 5.15 p .m. , 
r eca l l ed t h a t h e s e e m e d all r igh t a n d asked if h e could use t h e t e l e p h o n e a t 
6 p . m . M r Mi lne a g r e e d , b u t in t h e event it does no t a p p e a r t h a t M a r k 
K e e n a n was a l lowed ou t of his cell to m a k e t h e cal l . A c c o r d i n g to t h e 
ev idence given l a t e r a t t h e i n q u e s t , M r M i l n e , w h o was on d u t y on 
l a n d i n g A l - t h e s e g r e g a t i o n block - , was a b s e n t in t h e toi le t for t e n 
m i n u t e s from a b o u t 6.25-6.30 p . m . O n his way from t h e toi le t to ass is t on 
l a n d i n g A 3 , he no t i ced t h a t t h e cell call i nd i ca to r for l a n d i n g A l was 
d e p r e s s e d . T h e call b u t t o n s in e a c h cell lit u p i n d i c a t o r s on each l a n d i n g 
to e n s u r e t h a t if a n officer w a s no t p r e s e n t on o n e l and ing , t h e l ight could 
be seen by officers on o t h e r l and ings . T h e r e was no noise i s su ing from t h e 
i n d i c a t o r as it s e e m e d t h a t s o m e o n e , a p r i s o n e r or p r i son officer, h a d de 
a c t i v a t e d t h e b u z z e r , access b e i n g possible to t h e sys t em f rom e a c h 
l a n d i n g . M r M i l n e cal led to a n o t h e r officer to a c c o m p a n y h im a n d 
i m m e d i a t e l y w e n t to M a r k K e e n a n ' s cell a n d p r o c e e d e d to o p e n it . H e 
e s t i m a t e d t h a t a m i n u t e w e n t by b e t w e e n s e e i n g t h a t t he l ight was on 
a n d o p e n i n g t h e cell door . 

42 . At 6.35 p . m . on 15 M a y 1993, M a r k K e e n a n was d i scovered by t h e 
two p r i son officers h a n g i n g from t h e ba r s of his cell by a l i g a t u r e f a sh ioned 
ou t of a bed s h e e t . At 7.05 p . m . h e was p r o n o u n c e d d e a d . 

4 3 . At s o m e po in t before he c o m m i t t e d su ic ide , M a r k K e e n a n h a d 
d e p r e s s e d the call b u t t o n in his cell . It wou ld no t have b e e n poss ible for 
h i m to d e p r e s s t h e call b u t t o n whi ls t s u s p e n d e d . It was M r M i l n e ' s 
ev idence a t t h e i n q u e s t t h a t M a r k K e e n a n m u s t have d e p r e s s e d t h e call 
b u t t o n d u r i n g t h e t e n m i n u t e s w h e n he was u s i n g the s taff to i le t s since t h e 
l ight on t h e l a n d i n g , which would have i n d i c a t e d t h a t t he call b u t t o n h a d 
b e e n d e p r e s s e d , was no t on w h e n h e left. 

44 . In an u n d a t e d l e t t e r , r ece ived by D r R o b e r t s a f te r 15 M a y 1993, 
M a r k K e e n a n w r o t e : 

"As you will well know I am in prison for assault on [G.S.], which I received 4 months. I 
cannot take much more. I have seen Dr Rowe in here he wrote me up for some new 
tablets fenzodine white tablets like white smarl ies . I just went mad on them, and 
ended up on assault on two staff. I am asking you if you can give me t rea tment when I 
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get out and get me better . I was using drugs in Bmth as well, I feel very unstable but the 
doctor will not help me at all. I need help please could you send the Governor a report on 
me, I can't take much more." 

45 . O n 25 A u g u s t 1993, a t t h e i n q u e s t before a co rone r , t h e j u r y 
r e c o r d e d a verd ic t of d e a t h by m i s a d v e n t u r e a n d t h a t t he c a u s e of 
d e a t h was a s p h y x i a t i o n by h a n g i n g . Ev idence was s u b m i t t e d in publ ic 
p r o c e e d i n g s by f o u r t e e n w i tne s se s , six of w h o m gave ora l t e s t i m o n y . 
T h e w i t n e s s e s inc luded t h e a p p l i c a n t , t h e p r i son officers on d u t y w h o h a d 
d i scovered M a r k K e e n a n ' s body, t he police i n s p e c t o r w h o h a d i nves t i ga t ed 
t h e d e a t h , t h e d e p u t y g o v e r n o r of t he pr i son , a n u m b e r of p r i son hosp i t a l 
officers a n d t h e sen io r p r i son doc to r , t h e p r i son c h a p l a i n a n d M.T . , w h o 
h a d vis i ted M a r k K e e n a n on t h e day he d ied . S t a t e m e n t s were s u b m i t t e d 
by t h e s e p e r s o n s , as well as by D r B i c k e r t o n a n d D r Brad ley . 

46 . O n 17 N o v e m b e r 1993 t h e app l i can t was g r a n t e d legal a id l imi ted 
t o o b t a i n i n g f u r t h e r ev idence a n d counse l ' s op in ion on t h e m e r i t s a n d 
q u a n t u m of d a m a g e s in a p o t e n t i a l a c t i on a g a i n s t t h e H o m e Office in 
r e spec t of t h e t r e a t m e n t of h e r son a n d t h e cond i t i ons of his d e t e n t i o n . 

47 . In a r e p o r t d a t e d 17 A u g u s t 1994, D r M a d e n , t he c o n s u l t a n t 
forens ic p sych ia t r i s t i n s t r u c t e d by t h e a p p l i c a n t ' s so l ic i tors , e x p r e s s e d his 
op in ion t h a t M a r k K e e n a n , as a p r i s o n e r suffer ing from p a r a n o i d 
s c h i z o p h r e n i a , was unfi t to be p laced in s e g r e g a t i o n in t h e p u n i s h m e n t 
block and t h a t t h e fa i lure of t h e pr i son a u t h o r i t i e s to a c c o m m o d a t e h i m 
in t h e hosp i ta l w i n g was a n i m p o r t a n t c o n t r i b u t o r y factor to his d e a t h (see 
p a r a g r a p h 50 be low) . 

48 . In a n op in ion d a t e d 14 O c t o b e r 1994, counse l advised in t h e l ight of 
t h e p sych ia t r i s t ' s r e p o r t t h a t , n o t w i t h s t a n d i n g the g r a v e b r e a c h of d u t y by 
t h e P r i son Service in k e e p i n g M a r k K e e n a n , a m e n t a l l y ill p r i sone r , in a 
p u n i s h m e n t cell w i t h o u t any p r o p e r m e d i c a l m o n i t o r i n g , a n ac t ion in 
neg l igence u n d e r t h e L a w R e f o r m ( M i s c e l l a n e o u s Provis ions) Act 1934 
would not succeed s ince t h e r e was no ev idence t h a t M a r k K e e n a n h a d 
suffered a n y in jury of a k ind in r e spec t of wh ich a c a u s e of ac t ion could be 
m a i n t a i n e d . H e was a l r e a d y m e n t a l l y ill a n d t h e r e was n o ind ica t ion t h a t 
he suffered any w o r s e n i n g in his cond i t ion , or deve loped a n y n e w cond i t i on 
as a r e su l t of his c o n f i n e m e n t . M e r e d i s t r e s s was insuff ic ient , a n d t h e fact 
of his d e a t h was no t such as to c o n s t i t u t e in Eng l i sh law a n injury in r e spec t 
of wh ich a c a u s e of ac t ion lay. In r e s p e c t of p r o c e e d i n g s u n d e r t h e F a t a l 
Acc iden t s Act 1976, counse l advised t h a t , s ince M a r k K e e n a n was over 18 
w h e n he d ied , t h e app l i can t d id not qual i fy for b e r e a v e m e n t d a m a g e s a n d 
t h e r e w e r e no d e p e n d a n t s w h o m i g h t be able to p u r s u e a c la im. T o the 
e x t e n t t h a t t h e a p p l i c a n t m i g h t h a v e i n c u r r e d any fune ra l e x p e n s e s , 
t h e s e w e r e not sufficient to jus t i fy t h e s u p p o r t of legal a id. T h e effect of 
th is advice was to p r e v e n t t he a p p l i c a n t f rom p u r s u i n g a n y c o n t e m p l a t e d 
l i t iga t ion s ince , in t h e l ight of t h e advice , legal aid would be w i t h d r a w n . 
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49. By a l e t t e r of 12 D e c e m b e r 1994, t h e a p p l i c a n t was i n f o r m e d by t h e 
Lega l Aid B o a r d t h a t t h e y w e r e c o n s i d e r i n g w h e t h e r to d i s c h a r g e h e r legal 
a id cer t i f ica te given counse l ' s op in ion t h a t she h a d no r e a s o n a b l e p r o s p e c t 
of success . By a dec i s ion of 8 M a r c h 1995, t h e Lega l Aid B o a r d d i s c h a r g e d 
h e r l ega l aid ce r t i f i ca te s ince it was u n r e a s o n a b l e in t h e c i r c u m s t a n c e s 
t h a t she c o n t i n u e to receive a s s i s t a n c e . 

B . M e d i c a l r e p o r t s c o n c e r n i n g M a r k K e e n a n ' s s t a t e o f h e a l t h 

1. DrMaden's report of 17August 1994 

50. D r M a d e n , M D , M R C P s y c h , a c o n s u l t a n t forensic psychia t r i s t at t h e 
B e t h l e m Royal Hosp i t a l , p r e p a r e d a r e p o r t a t t h e r e q u e s t of the app l i can t ' s 
sol ici tors , on t h e bas is of m a t e r i a l s from t h e i nques t , M a r k K e e n a n ' s p r i son 
med ica l record , his med ica l no tes f rom N o r t h Devon Dis t r ic t H o s p i t a l 
a n d his g e n e r a l p rac t i ce med ica l r ecord . H e h a d h a d no con tac t w i th 
M a r k K e e n a n before his d e a t h . H i s r epo r t inc luded the following: 

"Family and personal history 

There is a family history of psychiatric disorder, in that his materna l grandmother is 
said to have died in a mental hospital, his mother suffered a severe depressive illness 
after the cot dea th of Mark's younger brother and his father is described as an alcoholic 
who was occasionally violent. 

Mark Kccnanf 's] childhood was disturbed and unhappy. His parents separated when 
he was about a year old. His mother suffered from severe, in termit tent depression 
throughout his childhood. His behaviour at school was disruptive, including fighting 
and truancy. He is said to have been in care at various t imes from the age of 12 years, 
and spent time in foster homes, detent ion centres and approved schools. His work record 
was poor, consisting of occasional short- term manual work. A report by Dr Adam (dated 
23.3.93) states that he tended to slop jobs because of paranoid thoughts. 

His disturbed behaviour continued after leaving school. He is said to have spent t imes 
in London at the age of 15 years as a rent boy and convictions included breach of the 
peace (age 15 y.), car theft and breaking into a jewellers (age 16 v.), convictions relat ing 
to fighting at the ages of 17 and 20 years and a conviction for G.B.H. at the age of 
21 years after stabbing his sister's boyfriend. 

Psychiatric history 

He is said to have been diagnosed as suffering from paranoid schizophrenia when he 
was aged 21 years (in 1985), whilst he was serving a prison sentence for the offence of 
G.B.H. He had paranoid thoughts and was star ted on t rea tment with cloxipol (anti
psychotic medication). 

Whilst serving his prison sentence, he is said to have spent a brief spell in Grendon 
Underwood prison, where he was told thai his paranoid schizophrenia was too severe for 
him to get involved in group therapy. 

In 1988, he was discharged from prison and continued clopixol until it was changed to 
depixol (a similar, injectable, anti-psychotic medicine) by his G.P. ... 
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His first admission to a psychiatric hospital was to St Annes, Poole, ... in December 
1988. 

From 9.11.92 until 19.11.92, he was admit ted to North Devon District Hospital. He 
had taken an overdose, injecting himself with insulin. He was also complaining of 
'paranoia' . The admission summary lists the diagnoses as 'borderline personality 
disorder ' and 'paranoid schizophrenia'. It also notes his history of ' f requent episodes of 
DSB (deliberate self-harm)'. The discharge summary also noted that he was 'unable to 
cope living on his own'... and that he was disruptive on the ward ... It was noted that 
' there did not seem to be too much evidence for his paranoia ' , but he was discharged 
on three different types of anti-psychotic medication (including a fortnightly injection) 
and an anti-depressant. ... 

From 16.12.92 until 18.12.92, he was admit ted to North Devon District Hospital, after 
taking an overdose following the breakdown of his relationship with his girlfriend. The 
summary of this admission lists the diagnoses as 'Personality disorder. Paranoid 
psychosis. Suicidal threats . ' Shortly after taking his own discharge, he was arrested for 
the assault on his former girlfriend which led to his prison sentence. ... 

Opinion 

1. Mark Keenan suffered from paranoid schizophrenia. He appears to have 
developed this illness in 1985 ... After his discharge from prison in 1988, he maintained 
fairly regular contact with psychiatric services and his G.P. and for most of this t ime, was 
being given an injectable anti-psychotic medication. Among the psychiatrists who saw 
him, there appears to be general agreement about the diagnosis of schizophrenia. 

2. I note that he was also given diagnoses of personality disorder and substance abuse 
at various times. There is evidence to support the diagnosis of personality disorder. 
However, none of the psychiatrists who saw him appear to have doubted the additional 
diagnosis of schizophrenia and all continued his t rea tment with anti-psychotic 
medication. The significance of the diagnosis of personality disorder is that he would 
have been a more difficult pat ient to look after, than the average patient with 
schizophrenia. 

3. Schizophrenia is a serious and long lasting mental illness that may be controlled to 
a greater or lesser extent by medication but is not cured by that medication. Self-harm, 
suicide and violence are recognised complications of schizophrenia. Many of the 
symptoms which Mr Keenan showed in the time leading up to his death are recognised 
symptoms of schizophrenia, including paranoia, hearing voices, disturbed sleep, 
aggression, ambivalence and thoughts of self-harm. These symptoms can have other 
causes but , in the case of a patient known to suffer from schizophrenia, it would be 
usual to assume that the symptoms were due to the schizophrenic illness. It is 
impossible to make any reliable distinction between symptoms which are due to 
schizophrenia and those which are due to an individual's personality. 

4. The diagnosis of schizophrenia has important implications. The management of 
the condition is primarily the responsibility of doctors, as the normal prison rules cannot 
be expected to cope with persons whose mental state is grossly abnormal , without 
guidance from doctors. The following comments are therefore made with reference to 
what would constitute an acceptable s tandard of care for a person with schizophrenia. 

5. From the evidence I have seen, the s tandard of medical record keeping was 
inadequate on at least two occasions. Between 19.4.93 and 26.4.93, the management 
plans changed from continuous observation in the prison Heal th Care Cen t re , and a 
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decision to seek the opinion of a visiting psychiatrist (Dr Rowe), to a decision to transfer 
Mr Keenan to ordinary location. There is no information in the medical notes to explain 
this decision. On 17.4.93, Mr Keenan was s tat ing to staff that he intended to hang 
himself and a noose had been found in his cell. Given this evidence of serious suicidal 
intent , it would be good practice to record in the medical notes the reason for 
discontinuing the higher level of observation and re turning to normal location. 

There is no entry in the medical notes for the eleven days leading up to Mr Keenan's 
death . Given that the entries up to this point record disturbed and unpredictable 
behaviour and threats to his life and threats of violence to others, there were good 
reasons lor monitoring his mental state regularly and there is no record to show that 
this was done. 

6. Following the visit and assessment by Dr Rowe on 29.4.93 the evidence I have seen 
suggests that the s tandard of care received by Mr Keenan fell below that which he was 
entit led to expect. Dr Rowe confirmed that Mr Keenan suffered from 'mild chronic 
psychosis' and recommended adding a new form of anti-psychotic medication to his 
existing regime of anti-psychotic medication. A recommendat ion was also made on the 
same day that Mr Keenan not be allowed association until his panic/paranoia had 
subsided. Dr Rowe (who had previous knowledge of the patient) also noted that the 
patient was not usually violent. 

On the next day (30.4.93), his mental state was noted to deter iorate with evidence of 
paranoia and aggression. The change in medication recommended by Dr Rowe was then 
reversed. On 1.5.93, Dr Bickerton concluded that there was no sign of mental illness and 
pronounced Mr Keenan fit for normal cell location in the punishment block. 

With the benefit of hindsight, it is apparent that Mr Keenan was not fit to be located 
in the punishment block. Two things run throughout his medical notes. One is his fear of 
being located anywhere other than the hospital, the second is his tendency towards 
suicidal behaviour. I believe that the failure to accommodate him in the hospital wing 
was an important contributory factor to his death. 

In my opinion, it is not possible to justify the reversal of the change in medication 
recommended by Dr Rowe, without further reference to Dr Rowe (or another 
psychiatrist). Dr Rowe's clear opinion was that the patient was suffering from a 
psychosis and that the correct t r ea tment was a change in anti-psychotic medication. 
Dr Rowe's advice was not followed consistently. For example, Dr Bickerton concluded 
on 1.5.93 that there was no sign of mental illness, despite Dr Rowe's opinion of 29.4.93 
and the evidence in the medical notes of paranoia and aggression on 30.4.93. It is most 
unlikely that the type of mental illness documented by Dr Rowe (described as chronic) 
would have disappeared completely within two days. 

On the evidence I have seen, I believe that Dr Bickerton was incorrect in his judgment 
( that there was no mental illness present on 1.5.93) and that , as a doctor without 
psychiatric qualification, he should not have taken a different course of action from 
that recommended by the psychiatrist." 

2. DrReveley's report of 15 February 1995 

5 1 . D r Reveley , a second c o n s u l t a n t p sych ia t r i s t i n s t r u c t e d by t h e 
a p p l i c a n t ' s so l ic i tors , e x p r e s s e d h e r op in ion on the bas is of t h e i n q u e s t 
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p r o c e e d i n g s a n d med ica l r eco rds , i nc lud ing t h e no tes f rom pr i son a n d the 
N o r t h D e v o n Dis t r i c t H o s p i t a l . She h a d neve r m e t or t r e a t e d M a r k 
K e e n a n . H e r r e p o r t i nc luded t h e following: 

"Opinion 

37. I am of the view that Mark Keenan suffered from paranoid schizophrenia, 
paranoid type as defined by the ICD-10 classification of Mental and Behavioural 
Disorders 1992. One of the essential features of this disorder is presence of delusions 
in the context of a relative preservation of cognitive functioning and affect. The 
individual suffering from this disorder is therefore generally able to describe the 
typical examples of hallucinations. Examples of the most common paranoid symptoms 
included delusions of persecution, grandiose delusions, hallucinatory voices that 
threa ten the patient , hallucinations of taste and smell. There is ample evidence that 
Mark Keenan suffered from such symptoms during his final prison sentence. Violence 
and self-harm are often associated with this condition, as indeed they were in the case of 
Mark Keenan. The Diagnostic and Statistical Manual of Mental Disorders, 4th edition 
1994 draws a t tent ion to this finding: 'The persecutory themes may predispose the 
individual to suicidal behaviour, and the combination of persecutory and grandiose 
delusions with anger may predispose the individual to violence.' 

38. Mark Keenan was also variously diagnosed as suffering from substance abuse 
and personality disorder. Nei ther of these diagnoses is inconsistent with paranoid 
schizophrenia and they often coexist with that condition. It is also clear Mark Keenan 
was consistently t reated with anti-psychotic medication, and that the prison medical 
staff impliedly accepted a diagnosis of psychosis by continuing to treat with anti
psychotic medication. Indeed he specifically received a diagnosis of 'mild chronic 
psychosis' while in prison. Any diagnosis of psychosis is always of the utmost 
significance. There are three main psychiatric conditions that lead to psychosis: 
schizophrenia, manic depressive disorder and substance abuse (e.g. ecstasy, LSD, 
amphetamines , alcohol, and sometimes cannabis). It may be impossible to distinguish 
between the individual psychotic disorders when someone is first seen by a psychiatrist, 
and uncertainty about a pat ient ' s diagnosis may remain for years. But having said this, 
there is almost never any disagreement among psychiatrists about whether a patient is 
psychotic. Indeed psychotic symptoms can be successfully t rea ted with anti-psychotic 
drugs even where there is some diagnostic confusion about the classification of the 
psychotic s ta te . The evidence is that the prison medical staff while accepting that there 
was no formal diagnosis of his mental disorder, continued to treat his psychotic 
symptoms with anti-psychotic medication. ... 

41 . Mark Keenan was t rea ted with anti-psychotic medication while in prison. On 
account of the medication his condition is, apparently, maintained by this medication 
with the exception of the isolated flare-ups. These isolated incidents are regarded by 
the prison doctors as discrete episodes of bad behaviour. When there is no observable 
episode, Mark Keenan appears to have been regarded as mentally well, or at least 
sufficiently well to be punished by segregation. This is in my view to adopt a 
dangerously over-simplified view of menta l disorder. The analog)' would be with 
someone with a fever who is given fever reducing drugs, and thereafter put outside on 
a cold winter 's day on the principle that he is showing no signs of a t empera ture . In such 
circumstance no-one would be surprised if" there were a recrudescence of the fever. In 
Mark Keenan 's case there was a failure by the prison authorit ies to recognise a 
fundamental psychiatric t ru th when they found him fit for the punishment block. They 
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were assessing the mental state of a heavily medicated individual whose underlying 
problems were being maintained and masked by that medication. (Despite the finding 
that he was sufficiently normal for the punishment block I note that there was no 
indication in the notes that his medication should be discontinued). 

42. Because Mark is adjudged to be well, he received no nursing care on the 
punishment block. Nursing care is not just about the administering of medication. It is 
vital to the successful management of mental illness, not least because the nurse is a 
trained observer and can react quickly and effectively where there are indications that 
an individual's menta l state is a cause for concern. Nursing is primarily the process of 
looking after physical or emotional needs of pat ients with the aim or restoring, 
improving, maintaining, or promoting well-being. The notion of punishment is 
incompatible with the goals of nursing - and indeed with all medical care. 

43. An acceptable level of care in the management of Mark Keenan's condition 
during this period would have included a close monitoring of the medication as regards 
dose and side effects; a close monitoring of his mental slate as regards symptomatology, 
and as regards any increased risk of self-harm or suicide. There is no evidence that 
adequate monitoring of this type was performed dur ing the last thir teen days of bis life. 

44. This is particularly surprising in the context of his earlier problems which 
included self-harm and violent outbursts and given that there had been a number of 
changes in the medication prescribed during the time he spent in Exeter Prison. 

45. The na ture of schizophrenia is such that there are remissions or periods of less 
florid symptomatology where I he positive symptoms, i.e. those associated with a 
distortion of normal functioning, arc not exhibited. During such periods the so-called 
negative symptoms may continue to be in evidence. Negative symptoms arc symptoms 
that reflect a diminution or loss of normal functioning. They include affective flattening 
(immobility of feature, unresponsiveness, poor eye contact and reduced body language), 
alogia (poverty of speech which is often manifested by brief, laconic, empty replies, often 
accompanied by a diminution in the number of thoughts which is reflected in decreased 
fluency and productivity of speech), avolition (an inability to initiate and persist in goal-
directed activities) and anhedonia (loss of interest and loss of pleasure in life). These 
negative symptoms account for a substantial degree of morbidity associated with the 
disorder. They arc particularly common in the prodromal (before episode) and residual 
(after episode) phases of the disorder, and can often be very severe in their own right. ... 

47. It is my view that Mark Kcenan was recognisably at a very high risk ol 'dcliberalc 
self-harm or suicide. This risk would have been evident even if he had not been placed on 
the punishment block during the last days of his life. It has been shown that , compared 
with the general population, people who deliberately harm themselves experience four 
t imes as many stressful life problems in the six months before the act. The events are 
various but a recent quarrel with a spouse, girlfriend, or boyfriend is particularly 
common and other events include separation from or rejection by a sexual par tner , and 
a Court appearance. About a third to a half of all people who harm themselves are 
suffering from a Personality disorder. Several studies agree that there are a number of 
factors that seem to distinguish pat ients who go on to repeat deliberate self-harm. 
These include previous psychosis, personality disorder of the anti-social type, criminal 
record, alcohol or drug abuse, lower social class, and a history of unemployment. It is 
also significant that among patients who have been involved in an earlier episode of 
deliberate self-harm, the suicide rate in the subsequent 12 months is about 100 times 
greater than in the general population. 
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48. As regards the risk of completed suicide, studies show that prisoners have a 
higher suicide risk than the general population, and that one in ten of all those 
suffering from schizophrenia end their own lives, and that four fifths of all those who 
take their own lives are being t reated with psychotropic drugs. (The above statistics are 
taken from the Oxford Textbook of Psychiatry, OUP, 1983, and are widely accepted.) 

49. It is not possible to quantify precisely what the degree of risk as regards self-harm 
or suicide was for Mark Keenan, It is my opinion that he was rccognisably in one of the 
very highest risk groups and that following his removal to the punishment block it was 
more likely than not that there would be some episode of self-harm during the period of 
his seclusion. This being the case, I am of the view that the failure to recognise this risk 
meant that his t rea tment during the last eleven days of his life fell substantially below 
acceptable s tandards of care. ... 

5 1 . Individuals with paranoid delusions can often be helped by psychological support , 
encouragement and assurance. During t rea tment best results arc achieved if doctor/ 
nurse maintains a good relationship with the individual, and is dependable and avoids 
letting the patient down. He should show compassionate interest in the individual's 
delusions, but without colluding in them, or condemning them, and most importantly 
without ignoring them. The t rea tment Mark Keenan received in the punishment block 
fell far short of this model. 

52. In my view the way in which Mark Keenan, an individual suffering from paranoid 
schizophrenia, was treated, was likely to arouse in him feelings of hopelessness, fear, 
anguish, and inferiority. The circumstances of his imprisonment on the punishment 
block were humiliating, debasing and degrading, and had the effect of undermining his 
will to cope with, and batt le against, his psychotic illness. His will to resist the illness was 
cumulatively undermined and resulted in the taking of his own life. The prison regime to 
which he was subjected disregarded his basic right as an ill person to be medically 
t reated and properly cared for and thereby broke his will to endure imprisonment. The 
International Code of Medical Ethics declares that 'Any act or advice which could 
weaken physical or mental resistance of a human being may be used only in his 
interest ' . The acts performed and the advice given by medical staff in respect of Mark 
Keenan's t rea tment were manifestly not in his interest. What he suffered during the 
last days of his life was likely to have been terrifying, and I use that word advisedly, in 
its original sense of instilling terror. I have treated many paranoid schizophrenics and I 
have never doubted their capacity to believe absolutely in the apparent threats created 
by their delusions. A punishment that requires a psychotic individual to face those 
threats alone and without proper medical support is wholly unacceptable, and in my 
view constitutes an inhuman and degrading punishment ." 

3. Dr Keith's report of 2 August 1996 

52. In a r e p o r t d a t e d 2 A u g u s t 1996, D r K e i t h , t h e p r i son ' s sen io r 
med i ca l officer, in r e s p o n s e to t he psych ia t r i c r e p o r t s o b t a i n e d on behalf 
of t he app l i can t , s t a t e d as follows: 

"These reports were compiled upon the documentary evidence available to the 
doctors and to my knowledge nei ther of them had the opportunity to see or examine 
Mr Keenan. The medical weight of their reports must therefore be significantly 
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diminished. These reports were prepared over a year (Dr Maden) and nearly two years 
(Dr Reveley) after the death of Mr Keenan. 

The historical da ta given in both reports was compiled from other documents and 
originally probably would have come from Mr Keenan himself or his mother - the basis 
of most medical histories comes directly from the patient without ascertaining their 
veracity. O n reception Mr Keenan gave a history of schizophrenia - no specific 
symptoms of schizophrenia were observed from his reception onwards during his time 
in custody on remand or when convicted. 

From comments by Drs Maden and Reveley upon entries in the Inmate Medical 
Record (IMR) - I prescribed Clopixol because Mr Keenan was so adamant that he 
wanted it and was helped by it, and because Dr Roberts had suggested it be tried, 'if he 
doesn't do so well'. It was prescribed not as an anti-psychotic but as a tranquilliser on the 
basis of the above. My conversation with Dr Roberts and my prescribing Clopixol are in 
fact separate entries in the IMR and it is important to refer to the original IMR entries 
ra ther than my witness s ta tement . I recall I was reluctant to prescribe Clopixol because 
of the paucity of symptoms and signs of psychosis. As far as I can recall, Keenan gave 
no reason why he did not want to continue his Thioridazine except that he received no 
benefit from it and he was adamant that he felt be t ter on Clopixol and Chlorpromazine. 
It is important to note that I do not recall that he had experienced any side effects 
due to Thioridazine which might have limited my prescribing Chlorpromazine. Both 
Drs Maden and Reveley put great weight upon his medication indicating a diagnosis -
this was not the case. The dosage of Clopixol commented upon in Dr Revcley's report 
was indicated to me by Dr Roberts. 

The symptoms noted on 3.4.93 were quite reasonably thought possibly to be due to the 
change in medication and Dr. Simkins indicated that he re turn to his previous 
medication. Dr Rowe at tended the prison for two half-day sessions weekly at that t ime 
and was our only visiting psychiatric resource. Dr Reveley implied that because 
Mr Keenan was unwilling to go to the main prison on 14.4.93 he should have been kept 
in the hospital. Were unwillingness to leave an indication of continuing location in the 
hospital we would have a totally static population. 

In the IMR for 17.4.93 the entry was made by a Hospital Officer not a Doctor. The 
Hospital Officer, SEN Gill, has no formal psychiatric training. We did not have, at that 
t ime, any psychiatrically qualified nurses. Please see my entry for 18.4.93, 'owes on the 
wing hence can't cope'. The reports do not refer to this. If he owed on the wing it is highly 
likely that he would be threatened with food contamination, this would represent reality 
ra ther than paranoia, and there is always the possibility that the noose was made so that 
he could re turn to the sanctuary of the hospital. A prepared noose is enough indication 
in itself for hospitalisation and 15 minute watch irrespective of mental state ra ther than 
implying a disturbed mental state in itself as described by Dr Reveley. 

The entry for 23.4.93 in the IMR, "to assess next week", was cancelled by my hand 
probably fairly soon after it was writ ten (most likely on 26.4.93 — same pen). The 
interpretat ion of this was that there was no indication that he needed to see Dr Rowe 
and that he was well and symptom-free. He was noted fit for work and gym. No 
contemporaneous record was made because there was nothing of import to note. 

It is appropriate here to observe that while there is an agreed paucity of notes at some 
(and only some) stages of the IMR ... nil entr ies may be taken as indication that no 
abnormality or overt disorder was present. 
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On the segregation wing al! prisoners are medically screened before adjudication and 
the range of punishments known to the doctor. The duty doctor does the round in the 
segregation unit before the Governor a t tends there so that any new inmates located 
there can be medically checked prior to the Governor's adjudications. All inmates in the 
segregation unit are seen every day by the duty doctor. If an inmate in the segregation 
unit becomes ill so that hospital care is indicated he is promptly transferred to the 
hospital. A diagnosis of a mild chronic psychosis is not a contra-indicalion per se for 
transferring to the segregation unit — indeed the daily visits by the Governor, Doctor 
and Chaplain provide a grea ter degree of observation and care than possible on the 
main wings. I do not think that Mr Keenan would have been continuously an in-patient 
in a psychiatric hospital were he in the community. I must agree that the segregation 
unit generally is not conducive to mental well-being but all prison medical staff are 
trained in and are highly aware of the effects of imprisonment and segregation and 
review each inmate on the segregation unit each day with this in mind. The duty 
doctor's daily visits to the segregation unit to assess Mr Keenan's medical s ta te 
included judging whether his medication level was appropriate and whether he was a 
suicidal risk. Dr Reverlcy's implication that medical staff connive with the 'authori t ies ' 
to punish is totally untrue . We provide medical care and our ethical stance is concerned 
with this and this alone. We hold doctors ' meetings regularly at which our ethical stance 
is clearly outlined. This is something I know we all care about passionately and is the 
cornerstone of the medicine all of us practise here. 

I am not of the opinion that Mark Keenan suffered from paranoid schizophrenia. This 
is based on my own observations and Dr Roberts ' doubt about his diagnosis (and he 
was the Psychiatrist who had observed him as an in-patient the most recently prior 
to his reception). We did not have a pat ient , 'known to suffer from schizophrenia' , 
(Dr Maden) . He was known to us via Dr Roberts ' information as a patient suffering 
from, 'personality disorder, anti-social, under stress, some fleeting paranoid symptoms' . 
Keenan appeared quite normal most of the lime during his periods of custody and 
observation. 

Self-harm, suicide and violence are recognised complications of personality disorder. 
Only the self reported paranoia and hearing voices are symptoms of schizophrenia. 
There is ample evidence that Keenan's episodes of paranoia were intermit tent and 
transitory. (Dr Roberts described, 'episodic paranoia ' , and Dr Reverley, 'isolated flare-
ups'), linked to the taking of illicit substances. From the IMR, "says he has had cannabis 
which tripped him out and made him paranoid 1 . ... 

Mr Keenan was afraid of being on ordinary location but not of being in the 
segregation unit. This supports a theory that he had real and not imaginary fears for 
his safety on the wing, especially in the light of him telling me 'he owed'. Nevertheless 
Mr Keenan was always admit ted to the hospital when he had a 'flare-up'. Dr Reverley's 
analogy of menial illness and a fever is nei ther appropriate nor convincing. 

There is no clear description of delusions, in fact their description is vague except, 
' thinking he is Jesus ' . I did not find any continuity of a strongly held delusional system. 

It is clear from the IMR that Mr Keenan had long periods when he did not display any 
symptoms or signs of mental illness and he was therefore at these times mentally well. 
Being well there were no contra-indications to being located in the main prison or 
segregation unit. 

It was notable that Mr Keenan did not display the signs that Dr Reveley describes for 
us, i.e. immobility of features, unresponsiveness, poor eye contact, reduced body 
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language, alogia. This was further evidence to us that he did not suffer from a florid 
psychosis. 

Overall, from the two reports prepared, I find the evidence for a florid psychosis to be 
slim. Dr Reveley is not a forensic psychiatrist and appears unfamiliar with prison 
medical care. Her comments are emotive ra ther than objective. 

Mark Keenan was known to us as an impulsive, self-harming and aggressive man who 
periodically had episodes when he described paranoid feelings and vague delusional 
symptoms. There is no evidence to support the diagnosis of schizophrenia with which 
he strongly self-labelled himself. His disturbed episodes and death may well have been 
the sequel to drug taking in the main wing, consequent upon which were threats of 
reprisal." 

4. Dr Faulk's report of 17 March 1996 

53. D r Fau lk , i n s t r u c t e d on b e h a l f of t he G o v e r n m e n t , s t a t e d , inter alia, 
a s follows: 

"Opinion 

36. It has been asserted that by the complainant and the 2 psychiatrists (Drs Maden 
and Reveley) that have reviewed the case that Keenan was wrongly diagnosed, his 
symptoms overlooked and that he was placed in situations which would inflame his 
condition. Both doctors concluded that Keenan suffered from schizophrenia and that 
much of his behaviour could be explained by this. Having made this diagnosis they say 
his fears and anxieties must have been due to an underlying delusional state. This is an 
assumption based on the belief that Keenan was schizophrenic. On the basis of their 
assumption that Keenan was seriously mentally ill it is also asserted that the prison 
should have anticipated his suicidal tendencies and taken bet ter precautions and not 
subjected him to the privation of the punishment block. 

37. The prison was not staffed by consultant psychiatrists. The doctors there would 
very properly rely on the opinion of the NHS specialists who had been caring for their 
inmates before imprisonment. The diagnosis given to them by Keenan 's latest 
psychiatric specialist (Dr Roberts) was of 'personal i ty disorder, antisocial in type', and 
that Keenan was liable to 'fleeting paranoid symptoms' when under stress. 

38. It is t rue that Dr Rowc had also treated Keenan in the past and had described 
him as suffering from 'a mild chronic psychosis'. This is not a specific diagnosis but a 
general description. In any case Dr Rowe did not consider Keenan so ill as to require 
t rea tment in psychiatric hospital. He indicated, like Dr Roberts, that Keenan would 
have short lived periods of psychosis (and panics) at which time he would need special 
care and t rea tment . He recommended that Keenan not be given association until 
recovered from his 'panic and paranoia 1 . This recommendation seems to have been met. 

39. The staff in Exeter proceeded along the lines outlined by Dr Roberts giving the 
medication be recommended in the hope of reducing Keenan 's symptoms e.g. his 
volatility, his poor response to stress and his tendency to transient psychotic periods. 
They also admit ted Keenan to the H C C when his condition appeared to deter iorate . 

40. Much of Keenan 's behaviour can be understood as manipulative to escape the 
pressures of the ordinary wings into the relative peace of the H C C . There is no 
evidence that the fears he expressed about being at tacked on the wings were not 
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understandable or even reasonable ones. There is no reason, given Dr Roberts ' 
diagnosis, not to accept Keenan's account at face value. Where there were episodes 
which might have been psychotic ones (e.g. when he claimed to be Jesus and hearing 
voices) he was taken into the H C C and appeared to recover quickly as Dr Roberts 
indicated he would. 

41. In the end Kcenan seemed to accept the regime of the punishment wing and 
settle down. The observations we have all support that this was so. Keenan obviously 
was initially angered by the punishment given out on 14.5.93 though he seemed to have 
overcome his anger. There was no evidence that he had become psychotic. His worries 
(15.5.93) about his access to the shop being stopped by the governor were perfectly 
unders tandable . It is not necessary to postulate mental illness to explain them. I 
conclude that the medical management of Keenan during his stay in Exeter prison was 
perfectly reasonable particularly given the opinion of Dr Roberts. We do not know what 
Kcenan intended on the night of 15.5.93. The pa t te rn was very similar to previous life 
threatening a t t empts with a warning to others so he might be saved. Perhaps he had 
decided that he could not or would not face a further period on the punishment block 
and that he would demonst ra te this by the a t t empt during which he would be saved and 
returned to the H C C . I do not think anyone could have anticipated what he did or when 
he did it. My only criticism would be that at the very end scissors to cut the ligature were 
not available on the punishment wing." 

II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

A. P r i s o n r e g u l a t i o n s 

1. Health and welfare 

54. Sec t ion 7 of t he Pr i son Act 1952 r e q u i r e d each pr i son to have a 

med i ca l officer who , a c c o r d i n g to R u l e 17 of t h e P r i son R u l e s 1964 

p r o m u l g a t e d by t h e S e c r e t a r y of S t a t e , was r e spons ib l e for " t h e c a r e of 

t h e h e a l t h , m e n t a l a n d physical , of t h e p r i sone r s in t h a t p r i son" . 

55 . Ru le 18 p rov ided : 

"(1) The medical of f icer shall report to (he governor on the case of any prisoner 
whose health is likely to be injuriously affected by continued imprisonment or any 
conditions of imprisonment. ... 

(2) T h e medical officer shall pay special a t tent ion to any prisoner whose mental 
condition appears to require it, and make any special a r rangements which appear 
necessary for his supervision and care. 

(3) The medical officer shall inform the governor if he suspects any prisoner of 
having suicidal intentions, and the prisoner shall be placed under special observation." 

56 . H e a l t h ca r e wi th in p r i sons was also g o v e r n e d by S t a n d i n g 

O r d e r 13, wh ich def ined the re spons ib i l i t i e s a n d d u t i e s of t h e m e m b e r s 

of a p r i son h e a l t h ca re t e a m . P a r a g r a p h 31 p rov ided : 

"The initial medical assessment of all prisoners to the health care centre on or shortly 
after reception into prison, or as a result of concern about their mental s tate , should 
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include consideration of special a r rangements needed for their supervision to prevent 
a t t empts to harm themselves or commit suicide. Where it is considered that special 
supervision is medically indicated the medical officer will order supervision in one of 
the following forms: 

(a) continuous supervision, in which the prisoner is observed by a designated officer 
who remains constantly in his or her presence; or 

(b) in termit tent supervision in which the prisoner is observed by a designated officer 
at intervals of not more than 15 minutes ." 

57 . T h e P r i s o n Service a lso i s sued i t s own g u i d e l i n e s . At t h e r e l e v a n t 
t i m e , t h e s e w e r e in t he fo rm of C i r c u l a r I n s t r u c t i o n 20/89 p rov id ing 
g u i d a n c e , inter alia, r e l a t i n g to s taff r espons ib i l i t i e s , ac t ion on r ecep t i on , 
r e f e r r a l a n d a s s e s s m e n t d u r i n g cus tody a n d p r e v e n t a t i v e m e a s u r e s in 
r e spec t of p r i son su ic ides . C i r c u l a r I n s t r u c t i o n 20/89 def ined t h e t ask of 
t h e P r i son Service as be ing 

"to take all reasonable steps to identify prisoners who are developing suicidal feelings; 
to t reat and manage them in ways that are humane and most likely to prevent suicide: 
and to promote recovery from suicidal crisis". 

T h e c e n t r a l e l e m e n t of th is sy s t em was t h e suic ide r e fe r ra l form 
(F1997) . W i n g m a n a g e r s ( sen ior p r i son officers) t r a n s m i t t e d r e fe r r a l s to 
t h e p r i son med ica l officer w h o dec ided w h e t h e r any su ic ide p r e v e n t i o n 
m e a s u r e s shou ld be t a k e n . Fo l lowing c r i t i c i sm by t h e C h i e f I n s p e c t o r of 
P r i sons in his r e p o r t "Suic ide a n d S e l f - H a r m in P r i son Service 
E s t a b l i s h m e n t s in E n g l a n d a n d W a l e s " , n e w gu ide l i ne s w e r e i ssued in 
1994 - I n s t r u c t i o n to G o v e r n o r s 1/1994. T h i s r e q u i r e d , inter alia, a specific 
S e l f - H a r m / A t Risk form ( F 2 0 5 2 S H ) to be u s e d w h e r e a p r i s o n e r was 
ident i f ied by any m e m b e r of s taff as n e e d i n g specia l c a r e d u e to t h e r isk 
of suic ide or s e l f -ha rm. T h i s e n a b l e d t he o b s e r v a t i o n s of all p e r s o n n e l in 
c o n t a c t wi th t h e p r i s o n e r to be r e c o r d e d a n d was i n t e n d e d to prov ide a 
c o m p r e h e n s i v e a n d o n g o i n g r ecord of t he p r i s o n e r ' s s t a t e of m i n d . A case 
rev iew by t h e key p e r s o n n e l involved in t h e p r i s o n e r ' s c a r e (for e x a m p l e , 
t h e s en io r med i ca l officer, a g o v e r n o r g r a d e a n d the sen io r wing officer) 
was to t a k e p lace before t he p r i s o n e r was t a k e n off t he S e l f - H a r m / A t Risk 
fo rm. 

58. U n d e r sec t ions 47 a n d 48 of t h e M e n t a l H e a l t h Act 1983, a n y 
p r i s o n e r suffer ing f rom a se r ious m e n t a l i l lness m i g h t be t r a n s f e r r e d to a 
hosp i t a l for d e t e n t i o n a n d t r e a t m e n t . 

59 . R u l e 43 of t h e P r i son R u l e s 1964, p u r s u a n t to which M a r k K e e n a n 
was p l aced in s e g r e g a t i o n , r e q u i r e d t h e p r i son g o v e r n o r to r e m o v e a 
p r i s o n e r f rom s e g r e g a t i o n in t h e even t t h a t a m e d i c a l officer so adv i sed 
on m e d i c a l g r o u n d s . Ru le 53(2) p rov ided t h a t no p u n i s h m e n t in ce l lu la r 
c o n f i n e m e n t was to be i m p o s e d un l e s s a m e d i c a l officer h a d cer t i f ied t h a t 
t h e p r i s o n e r was in a sufficiently fit s t a t e of h e a l t h . 
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60. T h e r e was n o r e q u i r e m e n t u n d e r s t a t u t e or t h e R u l e s for a p r i son 
to be staffed by a med ica l officer w i t h psych ia t r i c qua l i f i ca t ions . T h e 
m e d i c a l officer did have d i s c r e t i o n to r e q u e s t a p sych ia t r i c op in ion w h e n 
cons ide r ed a p p r o p r i a t e (Rule 17). 

6 1 . In a n a r t i c l e p u b l i s h e d in the British Medical Journal (April 2000, 
vol. 320, " I n p a t i e n t c a r e of m e n t a l l y ill peop le in p r i son : r e su l t s of a 
y e a r ' s p r o g r a m m e of s e m i s t r u c t u r e d i n s p e c t i o n s " ) , t h e med ica l a n d 
n u r s i n g i n spec to r s of H e r Majes ty ' s I n s p e c t o r a t e of P r i sons s t a t e d , inter 
alia: 

"The quality of services for mentally ill prisoners [fall] far below the s tandards in the 
National Hea l th Service. Pat ients ' lives [are] unacceptably restricted and therapy 
limited. The present policy dividing inpatient care of mentally disordered persons 
between the prison service and the NHS needs reconsideration." 

2. Discipline and confinement 

62. U n d e r t h e P r i son R u l e s 1964, a p r i s o n e r could be conf ined in a 
p r i son ' s s e g r e g a t i o n un i t or p u n i s h m e n t block u n d e r two provis ions . 

6 3 . U n d e r R u l e 43 , a g o v e r n o r h a d t h e power t o s e g r e g a t e a p r i s o n e r 
w h e r e th is a p p e a r e d d e s i r a b l e for t h e m a i n t e n a n c e of good o r d e r or 
d isc ip l ine or in his own i n t e r e s t s . T h i s was l i m i t e d to t h r e e days , a f te r 
wh ich any e x t e n s i o n h a d to be a u t h o r i s e d by a m e m b e r of t h e B o a r d of 
Vis i to r s or t h e S e c r e t a r y of S t a t e . 

64. U n d e r R u l e 50(1 )e , t h e g o v e r n o r h a d t h e p o w e r to p u n i s h a 
p r i s o n e r convic ted of a d i sc ip l ina ry offence by o r d e r i n g u p to f o u r t e e n 
d a y s ' ce l lu la r c o n f i n e m e n t in t h e p u n i s h m e n t block. 

65 . T h e cond i t i ons of p r i s o n e r s s e g r e g a t e d in a p r i son ' s p u n i s h m e n t 
block have b e e n c o n s i d e r e d by the C h i e f I n s p e c t o r of P r i sons a n d Lord 
J u s t i c e Woolf, w h o c a r r i e d ou t a n i nqu i ry i n t o t he p r i son s y s t e m . 

In his 1985 r e p o r t "A Rev iew of t h e S e g r e g a t i o n of P r i s o n e r s u n d e r 
R u l e 4 3 " , t h e C h i e f I n s p e c t o r of P r i sons c o m m e n t e d : 

" 'Good order ' inmates were held in very restricted conditions ... They were usually 
located in the area of the prison called the segregation unit or punishment block, 
alongside inmates who were there under punishment ...They were generally subjected 
to much the same sort of regime as the prisoners under punishment , except that they 
were allowed a few extra privileges. They were locked up on their own in a cell lor nearly 
the whole day; only coming out to have an hour 's exercise walking round a yard, to 
collect their meals, to empty their chamber pots and to have an occasional shower. 
These excursions perhaps helped to break the monotony but usually did not provide 
them with much social contact. Opportuni t ies to talk with fellow inmates were very 
limited and their relationships with staff were often antagonistic or distant ... 
[paragraph 2.29] 

... removal from association can involve the loss of various opportunities and 
advantages in addition to the obvious deprivation of human contact. The decision to 
segregate should therefore always be taken with care but especially so when the 
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inmate concerned has not directly requested segregation. Accordingly, decisions to 
impose segregation on unwilling prisoners should be subject to particularly strong and 
effective safeguards." (paragraph 3.4) 

H e a d d e d t h a t s e g r e g a t i o n "can en t a i l l iving u n d e r a n i m p o v e r i s h e d 
a n d m o n o t o n o u s r e g i m e which m a y even be psychological ly h a r m f u l " . 

66. Lord Woolf, in his r e p o r t "Pr i son D i s t u r b a n c e s " , Apr i l 1990, 
C m 1456, s t a t e d : 

"While segregation under Rule 43 is not intended to be a punishment , the use of the 
Rule will almost invariably adversely affect the inmate who is made subject to it. In most 
establishments anyone segregated under Rule 43 will be subjected to regime restrictions 
very similar to those undergoing punishment ." (paragraph 12.267) 

67. A l t h o u g h t h e r e is no ob l iga t ion on the g o v e r n o r or B o a r d of 
Vi s i to r s to consu l t a d o c t o r before i n i t i a t i n g s e g r e g a t i o n , t h e g o v e r n o r is 
obl iged to d i s c o n t i n u e it if so advised by a med ica l officer on med ica l 
g r o u n d s (Rules 17 a n d 18 of t he 1964 R u l e s ) . 

3. Remedies available to prisoners 

(a) Reques t s and complaints procedure 

68. If a p r i s o n e r has a c o m p l a i n t in r e l a t i o n to t h e cond i t i ons of his 
i m p r i s o n m e n t or a n ad jud i ca t i on , he m a y use t h e " r e m e d i e s a n d 
c o m p l a i n t s " s y s t e m . 

69. If t he c o m p l a i n t r e l a t e s to cond i t ions of d e t e n t i o n a n d c a n n o t be 
reso lved informal ly , t he p r i s o n e r m a y m a k e a fo rmal app l i ca t i on wh ich 
will be r e c o r d e d a n d a sen io r m e m b e r of staff will d iscuss t h e m a t t e r w i t h 
t h e p r i s o n e r usua l ly wi th in two days . If t he p r i s o n e r r e m a i n s d issa t i s f ied , 
h e t h e n c o m p l e t e s a r e q u e s t / c o m p l a i n t form to be cons ide r ed by t h e 
gove rno r , w h o usua l ly rep l ies w i th in seven days . T h e p r i s o n e r m a y t h e n 
a p p e a l to t he A r e a M a n a g e r of t h e Pr i son Service . 

70. A c o m p l a i n t a b o u t a n ad jud i ca t i on is s u b m i t t e d i m m e d i a t e l y to t h e 
A r e a M a n a g e r . 

7 1 . In e i t h e r case , if t he p r i s o n e r is d issa t i s f ied wi th t h e dec is ion of t h e 
A r e a M a n a g e r he m a y m a k e a n a p p l i c a t i o n for j ud i c i a l rev iew or m a k e a 
c o m p l a i n t to t h e P r i son O m b u d s m a n . 

(b) Prison Ombudsman 

72. Since 1994, p r i soners w h o have e x h a u s t e d the i n t e r n a l compla in t s 
sys t em appea l to t he Prison O m b u d s m a n , who m a y m a k e r e c o m m e n d a t i o n s 
to the Pr i son Service if he upholds a compla in t . H e canno t q u a s h or over ru le a 
Pr i son Service decision. 

In his a n n u a l r e p o r t for 1996, t h e P r i son O m b u d s m a n s t a t e d , in r e spec t 
of t he c o m p l a i n t s s y s t e m : 



KEENAN v. THE UNITED KINGDOM JUDGMENT 123 

"3.6. ... the Ombudsman ' s service - and indeed the Prison Service's internal 
requests/complaints system - is working well with regard to complaints about 
relatively formal and non-urgent topics. Prisoners generally know the well-established 
procedures for dealing with grievances about disciplinary adjudications and property 
loss and are willing to wait while the somewhat lengthy complaint processes are 
worked through. 

3.7. 'flic situation is very different for most other categories of complaint. Assaults, 
refusal of temporary release, the imposition of closed visits ... all these are mat te r s which 
prisoners want resolved immediately. They are also issues for which the request / 
complaints procedures may superficially appear to be inappropriate or issues which 
prisoners are afraid to raise with staff within the prison. Certainly, the relatively 
lengthy and formalised process of complaint to the governor (taking a week plus), an 
appeal to Headquar te r s (taking at least six months) and an Ombudsman ' s 
investigation (taking up to three months and sometimes more) will not commend itself 
to a disaffected prisoner wanting immediate redress." 

(c) Judicial review 

73. Case - l aw e s t ab l i shes t h a t t h e H i g h C o u r t enjoys j u r i s d i c t i o n to 
g r a n t j ud i c i a l rev iew of a dec is ion e i t h e r to s e g r e g a t e a p r i s o n e r p u r s u a n t 
to Ru le 43 of t he Pr i son Ru les 1964 or to p u n i s h h im p u r s u a n t to R u l e 50 
(it. v. Deputy Governor of Parkhurst Prison, ex parte Hague [1992] 1 A p p e a l 
C a s e s 5ri). T h e cour t would review t h e m a t t e r in a c c o r d a n c e w i t h t h e 
we l l - e s t ab l i shed p r inc ip les of a d m i n i s t r a t i v e law, n a m e l y , w h e t h e r t h e 
decis ion was p e r v e r s e or i r r a t i o n a l , w h e t h e r t h e dec i s ion was m a d e by 
r e f e r e n c e to i r r e l evan t fac tors or w i t h o u t r e g a r d to r e l e v a n t fac tors , or 
m a d e for a n i m p r o p e r p u r p o s e , in a p r o c e d u r a l l y unfa i r m a n n e r or 
in a m a n n e r which b r e a c h e d any g o v e r n i n g leg i s la t ion or s t a t u t o r y 
i n s t r u m e n t . H o w e v e r , t h e c o u r t of rev iew canno t s u b s t i t u t e its own 
decis ion on t h e m e r i t s of t h e case for t h a t of t he d e c i s i o n - m a k i n g 
authority. 

(d) Act ion for neg l igence , assault and mis feasance in publ ic off ice 

74. A p r i s o n e r able to prove t h a t his cond i t ions of c o n f i n e m e n t have 
c a u s e d h i m injury, physical or psych ia t r i c , r e s u l t i n g from the neg l igence 
of t h e p r i son a u t h o r i t i e s m a y c la im an a w a r d of d a m a g e s . If a p r i s o n e r is 
a s s a u l t e d , he m a y m a i n t a i n a n ac t ion for a s s a u l t , even in t h e a b s e n c e of 
p roof of physical injury. D a m a g e s m a y be a w a r d e d for a n y i n d i g n i t y or 
h u m i l i a t i o n suffered, whi le e x e m p l a r y d a m a g e s m a y be a w a r d e d w h e r e 
t he cour t conc ludes t h a t t h e r e has b e e n "oppress ive , a r b i t r a r y or 
u n c o n s t i t u t i o n a l ac t ion by the s e r v a n t s of t h e g o v e r n m e n t " (Rookes 
v. Barnard [1964] A p p e a l C a s e s 1226). 

75. An ac t ion for t h e to r t of m i s f e a s a n c e in publ ic office m a y a lso be 
m a i n t a i n e d if t h e r e h a s b e e n a d e l i b e r a t e or d i s h o n e s t a b u s e by a publ ic 
officer t h r o u g h t h e p u r p o r t e d exerc i se of a power o t h e r w i s e t h a n in an 
h o n e s t a t t e m p t to p e r f o r m t h e r e l evan t func t ion . It inc ludes p e r f o r m a n c e 
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of an act which the official has n o power to p e r f o r m wi th t h e object of 
i n ju r ing the c l a i m a n t or w h e r e he k n e w he h a d no a u t h o r i t y to p e r f o r m it 
a n d ac tua l ly fo resaw t h a t it could cause h a r m to t h e c l a i m a n t or a n 
iden t i f iab le class to w h o m t h e c l a i m a n t b e l o n g e d . " H a r m " is not l im i t ed 
to physical or p sych ia t r i c d a m a g e . 

B. I n q u e s t p r o c e e d i n g s 

76. Fol lowing t h e d e a t h of a p r i s o n e r a n d r e g a r d l e s s of t he cause , a n 
i n q u e s t m u s t be he ld p u r s u a n t to sec t ion 8 ( l ) c of t he C o r o n e r s Act 1988. 
Such i n q u e s t s m u s t be he ld wi th a j u r y ( sec t ion 8 ( 3 ) a ) . T h e c o r o n e r is t h e 
i n d e p e n d e n t j ud i c i a l officer c h a r g e d wi th i n q u i r i n g in to d e a t h s of va r i ous 
c a t e g o r i e s . H i s d u t i e s have b e e n jud ic ia l ly def ined : 

"It is the duty of the coroner as the public official responsible for the conduct of 
inquests, whether he is sitting with a jury or without, to ensure that the relevant facts 
are fully, fairly and fearlessly investigated. He is bound to recognise the acute public 
concern rightly aroused where deaths occur in custody. He must ensure that the 
relevant facts are exposed to public scrutiny, particularly if there is evidence of foul 
play, abuse or inhumanity." (It. V. North Humherside Coroner, ex parte Jamieson [1995] 
Queen ' s Bench 1 (Court of Appeal) 26C) 

77. R u l e 20 of t h e C o r o n e r ' s R u l e s al lows t h e p a r e n t of a d e c e a s e d 
p e r s o n to e x a m i n e w i t n e s s e s a t a n i n q u e s t e i t h e r in p e r s o n or t h r o u g h 
counse l or a sol ici tor . T h e r e is, however , no legal a id for r e p r e s e n t a t i o n 
a t i n q u e s t s . N o r a t t h e t i m e of t h e i n q u e s t in th is case was t h e r e a n y 
r igh t to d i sc losure of d o c u m e n t s . 

78. U n d e r sec t ion 11 (5)b of t h e C o r o n e r ' s Act 1988 a n d R u l e 36 of t h e 
C o r o n e r ' s Ru le s , p r o c e e d i n g s a n d ev idence a t a n i n q u e s t m u s t be d i r e c t e d 
solely to a s c e r t a i n i n g 

- w h o the d e c e a s e d was ; 
- w h e r e t he d e c e a s e d c a m e by his d e a t h ; 
- w h e n the d e c e a s e d c a m e by his d e a t h ; 
- how the d e c e a s e d c a m e by his d e a t h . 
N o verd ic t may , however , be f r a m e d in such a way as to a p p e a r to 

d e t e r m i n e any q u e s t i o n of t h e c r i m i n a l l iabil i ty of a n a m e d p e r s o n o r 
civil l iabil i ty. 

79. T h e scope of a n i n q u e s t has b e e n d e s c r i b e d jud ic ia l ly as follows: 

"... It is noteworthy that the task is not to ascertain how the deceased died, which 
might raise general and far-reaching issues, but 'how ... the deceased came by his 
death ' , a far more limited question directed to the means by which the deceased came 
by his death. 

... I further consider that [previous judgments ] make it clear that when the Broderick 
Commit tee stated that one of the purposes of an inquest is ' to allay rumours or 
suspicions' this purpose should be confined to allaying rumours and suspicions of how 
the deceased came by his death and not to allaying rumours or suspicions about the 
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broad circumstances in which the deceased came by his death ." (Sir Thomas Bingham, 
MR, Court of Appeal, R. v. the Coroner for North Humherside and Scunthorpe, ex parte Roy 

famieson, April 1994, unreported) 

"The cases establish that although the word 'how' is to be widely interpreted, it means 
'by what means ' ra ther than in what broad circumstances ... In short, the inquiry must 
focus on mat te r s directly causative of death and must, indeed, be confined to those 
mat te rs alone ..." (Simon Brown LJ, Court of Appeal, R. v. Coroner for Western District of 
East Sussex, ex parte Homberg and Others (1994) 158 Just ice of the Peace 357) 

"... it should not be forgotten that an inquest is a fact finding exercise and not a 
method of apportioning guilt. The procedure and rules of evidence which are suitable 
for one are unsuitable for the other. In an inquest it should never be forgotten that there 
are no part ies, no indictment, there is no prosecution, there is no defence, there is no 
trial, simply an a t tempt to establish the facts. It is an inquisitorial process, a process of 
investigation quite unlike a t r ia l . . . 

It is well recognised that a purpose of an inquest is that rumour may be allayed; But 
that does not mean it is the duty of the Coroner to investigate at an inquest every 
rumour or allegation that may be brought to his a t tent ion. It is ... his duty to discharge 
his statutory role - the scope of his enquiry must not be allowed to drift into the 
unchar ted seas of rumour and allegation. He will proceed safely and properly if he 
investigates the facts which it appears are relevant to the statutory issues before him." 
(Lord Lane, Court of Appeal, R. v. South London Coroner, ex parte Thompson (1982) 126 
Solicitors 'Journal 625) 

C. P r o c e e d i n g s for i n j u r y a n d d e a t h c a u s e d b y n e g l i g e n c e 

80. A p e r s o n w h o suffers injury, phys ica l or psych ia t r i c , in c o n s e q u e n c e 
of t h e neg l igence of a n o t h e r m a y b r i n g an ac t ion for d a m a g e s for t h a t 
injury. An e x a c e r b a t i o n of a n ex i s t ing cond i t ion c o n s t i t u t e s such injury. 
U p s e t a n d in jury to feel ings r e s u l t i n g from neg l i gence in t he a b s e n c e of 
physical or psych ia t r i c d a m a g e or e x a c e r b a t i o n do not e n t i t l e a p la int i f f to 
d a m a g e s . A n y pe r sona l - i n ju ry ac t ion m a i n t a i n a b l e by a l iving p e r s o n 
survives for t h e benef i t of his e s t a t e a n d m a y be p u r s u e d af ter his d e a t h . 

8 1 . C l a i m s a r i s i ng from the d e a t h of an ind iv idua l c a u s e d by 
neg l igence a r e b r o u g h t u n d e r t he F a t a l Acc iden t s Act 1976 or t h e L a w 
Refo rm (Misce l l aneous Provis ions) Act 1934. T h e f o r m e r e n a b l e s those 
w h o w e r e f inancial ly d e p e n d e n t on t h e d e c e a s e d to recover d a m a g e s for 
t he loss of s u p p o r t ; t he s c h e m e is c o m p e n s a t o r y a n d , save for t h e s u m of 
7,500 p o u n d s s t e r l i n g for b e r e a v e m e n t a w a r d e d to t h e spouse of a 
d e c e a s e d or p a r e n t of a d e c e a s e d chi ld u n d e r 18 a t t h e t i m e of d e a t h , 
d a m a g e s a r e a w a r d e d to ref lect t h e loss of s u p p o r t . T h e l a t t e r e n a b l e s 
d a m a g e s to be r ecove red on beha l f of t h e d e c e a s e d ' s e s t a t e a n d m a y 
inc lude any r igh t of ac t ion ves t ed in t he d e c e a s e d a t t h e t i m e of his d e a t h 
t o g e t h e r w i t h funera l e x p e n s e s . 

82 . A c c o r d i n g to t h e case- law, t h e c o m m o n law imposes a d u t y of c a r e 
on p r i son a u t h o r i t i e s in r e spec t of those in t h e i r cus tody . T h e p r i son 
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a u t h o r i t i e s have a d u t y to exerc i se r e a s o n a b l e ca re in t h e p r e v e n t i o n of 
in jury a n d h a r m a n d a d u t y to prov ide m e d i c a l c a r e . T h i s d u t y e x t e n d s to 
t h e p r o t e c t i o n of a m e n t a l l y ill p r i s o n e r a g a i n s t c o m m i t t i n g suic ide . In 
Kirkham v. the Chief Constable of Greater Manchester [1989] 3 All E n g l a n d Law 
R e p o r t s 882, t h e cus tod ia l a u t h o r i t y was held l iable for fai l ing to p r e v e n t a 
su ic ide . 

In Commissioner for the Police for the Metropolis v. Reeves [1999] 3 W e e k l y 
L a w R e p o r t s 283 , c o n c e r n i n g t h e c la ims of t h e d e c e a s e d ' s spouse u n d e r 
t h e F a t a l Acc iden t s Act , t h e H o u s e of Lo rds co n f i rmed t h a t even in t h e 
case of a p r i s o n e r of a p p a r e n t l y s o u n d m i n d the a u t h o r i t i e s r e m a i n l iable 
for a n e g l i g e n t fa i lure to p r e v e n t his su ic ide , a l t h o u g h in such a case t h e 
l iabil i ty is s h a r e d w i t h t he d e c e a s e d b e c a u s e of his v o l u n t a r y act . R e s p e c t 
for p e r s o n a l a u t o n o m y did not p r e c l u d e t h a t s t eps be t a k e n to "con t ro l a 
p r i s o n e r ' s e n v i r o n m e n t in non- invas ive ways c a l c u l a t e d to m a k e suic ide 
m o r e diff icult" (p. 369A-B) . 

As r e g a r d s t he s t a n d a r d of c a r e , in Knight v. Home Office [1990] 3 All 
E n g l a n d Law R e p o r t s 243 , wh ich c o n c e r n e d , inter alia, w h e t h e r a 
c o n t i n u o u s as opposed to a f i f t e en -minu t e w a t c h shou ld have b e e n in 
p lace on a m e n t a l l y ill p r i s o n e r a t t he r e l e v a n t t i m e , Pill J he ld t h a t t h e 
d u t y to t a k e r e a s o n a b l e c a r e of such a p r i s o n e r 

"should not and does not expect the same standard across the entire spectrum of 
situations, including the possibility of suicide, as it would in a psychiatric hospital 
outside prison. The duty is tailored to the act and functions performed." 

H o w e v e r , m o r e r ecen t ly , in Brooks v. Home Office (The Times, 18 F e b r u a r y 
1999), t h e H i g h C o u r t he ld in r e l a t i on t o t h e provis ion of a n t e - n a t a l c a r e 
to a p r e g n a n t w o m a n : 

"We are concerned with a remand prisoner, a high risk pregnancy. I cannot regard 
Knight as authority for the proposition that the plaintiff should not, while detained in 
Holloway, be entitled to expect the same level of ante-natal care, both for herself and 
her unborn infants, as if she was at liberty, subject of course to the constraints of having 
to be escorted and, to some extent , movement being retarded by those requirements ." 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 2 O F T H E C O N V E N T I O N 

83 . T h e a p p l i c a n t c o m p l a i n e d t h a t t h e p r i son a u t h o r i t i e s , t h r o u g h 
t he i r t r e a t m e n t of h e r son p r io r to his su ic ide , failed to p r o t e c t his r igh t 
to life c o n t r a r y to Ar t ic le 2 of t h e C o n v e n t i o n . T h i s Ar t ic le p rov ides in its 
first p a r a g r a p h : 

"Everyone's right to life shall be protected by law. No one shall be deprived of his life 
intentionally save in the execution of a sentence of a court following his conviction of a 
crime for which this penalty is provided by law." 
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84. T h e G o v e r n m e n t r e j ec t ed th i s a s se r t i on , whi le t h e C o m m i s s i o n 
found, by fifteen votes to five, t h a t t h e r e h a d b e e n n o v io la t ion of th i s 
provis ion. 

A. T h e p a r t i e s ' s u b m i s s i o n s 

85. T h e a p p l i c a n t s u b m i t t e d t h a t Ar t i c l e 2 of t h e C o n v e n t i o n r e q u i r e d 
a C o n t r a c t i n g S t a t e to t a k e s t eps to s a f e g u a r d t he lives of those w i t h i n its 
ju r i sd ic t ion . Such p r o t e c t i o n to p e r s o n s in cus tody shou ld be p rac t i ca l a n d 
effective, involving the a p p r o p r i a t e t r a i n i n g a n d i n s t r u c t i o n s to S t a t e 
a g e n t s w h o a r e faced w i t h s i t u a t i o n s w h e r e t h e d e p r i v a t i o n of life -
inc lud ing d e l i b e r a t e ac t s of se l f -des t ruc t ion by a p r i s o n e r - m a y t a k e 
p lace u n d e r t h e i r ausp ices a n d con t ro l . T h e s e a u t h o r i t i e s w e r e u n d e r a 
specific d u t y to t a k e r e a s o n a b l e c a r e to p r o t e c t p r i s o n e r s f rom self-
d e s t r u c t i v e ac ts a n d t h e r e was a h e i g h t e n e d s t a n d a r d of v ig i lance w h e r e 
v u l n e r a b l e p e r s o n s , such as c h i l d r e n or m e n t a l l y d i s t u r b e d ind iv idua l s , 
w e r e c o n c e r n e d . 

86. App ly ing a s t r ic t s c ru t iny to t h e facts of th i s ca se , t he a p p l i c a n t 
s u b m i t t e d t h a t t h e p r i son a u t h o r i t i e s p l aced h e r son in a s e g r e g a t e d 
e n v i r o n m e n t in c i r c u m s t a n c e s t h a t involved a s ignif icant d e p r i v a t i o n of 
t h e r a p e u t i c c a r e , whi le t h e y k n e w he was subject to a r ea l and i m m e d i a t e 
risk of se l f -ha rm. T h i s s e g r e g a t i o n was not o r d e r e d for m e d i c a l or 
t h e r a p e u t i c r e a s o n s , t h e p r i son ' s view of h e r son as a "d isc ip l ine 
p r o b l e m " p reva i l i ng over his n e e d for a p p r o p r i a t e c a r e . T h e p r i son 
a u t h o r i t i e s w e r e on no t ice t h a t t he a p p l i c a n t ' s son was m e n t a l l y ill a n d 
t h a t h e h a d a h i s to ry of se l f -ha rm a n d a su ic ida l d i spos i t ion . T h e y o u g h t 
to have r ea l i s ed t h a t in i m p o s i n g a d i sc ip l ina ry p u n i s h m e n t on h i m a n d 
s e g r e g a t i n g h i m w i t h o u t special is t c a r e , obse rva t i on o r t r e a t m e n t t h e r e 
was a t all t i m e s a rea l a n d i m m e d i a t e risk t h a t he m i g h t kill h imse l f 
i n t e n t i o n a l l y or u n i n t e n t i o n a l l y . T h e omiss ion to seek t h e ava i lab le 
e x p e r t i s e of U r Rowe before d e t e r m i n i n g h e r son ' s fitness for 
ad jud ica t ion pu t h im at risk u n r e a s o n a b l y a n d t h e r e was whol ly 
insufficient psych ia t r i c o b s e r v a t i o n a n d t h e r a p e u t i c ca r e af ter 4 M a y 1993. 

87. T h e G o v e r n m e n t s u b m i t t e d t h a t a l t h o u g h Ar t ic le 2 could in 
c e r t a i n c i r c u m s t a n c e s i m p o s e a posi t ive ob l iga t ion to p r o t e c t a p e r s o n ' s 
life f rom t h i r d p a r t i e s , whol ly di f ferent c o n s i d e r a t i o n s app ly w h e n the 
risk to t h e p e r s o n is f rom the indiv idual himself . T o r e q u i r e t h e S t a t e to 
p r o t e c t a p e r s o n aga ins t h i m s e l f would be a n a p p r o a c h incons i s t en t w i th 
the p r inc ip les of ind iv idual d ign i ty a n d a u t o n o m y u n d e r l y i n g the 
C o n v e n t i o n . T o t h e e x t e n t t h a t t h e p r i son a u t h o r i t i e s w e r e u n d e r a 
d o m e s t i c - l a w d u t y to t a k e r e a s o n a b l e ca r e to p r e v e n t suic ide by p r i s o n e r s 
suffer ing from m e n t a l i l lness , t hey s t a t e d t h a t t h e ob l iga t ion h a d b e e n 
fully d i s c h a r g e d in M a r k K e e n a n ' s case . 
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88. T h e G o v e r n m e n t a r g u e d t h a t t he ev idence ava i lab le to t he p r i son 
a u t h o r i t i e s w h e n v iewed object ively showed t h a t t h e r e was no r e a l a n d 
i m m e d i a t e r isk to his life of wh ich they k n e w or o u g h t to have k n o w n . 
T h e a u t h o r i t i e s h a d b e e n p a r t i c u l a r l y vigi lant in m o n i t o r i n g his cond i t i on 
for i nd ica t ions of r isk a n d h a d p laced h i m in t h e h e a l t h c a r e c e n t r e , or on 
specia l w a t c h , w h e n necessa ry . T h e doc to r s , e x p e r i e n c e d in d e a l i n g w i t h 
d i s t u r b e d i n m a t e s , saw no i n d i c a t i o n however in the final days of his life 
t h a t he posed any r isk a t t h a t t i m e . F u r t h e r m o r e , t h e r e was no s t e p which 
t h e p r i son a u t h o r i t i e s could r e a s o n a b l y have t a k e n on t h e i n f o r m a t i o n 
ava i lab le to t h e m at t he t i m e which would have saved M a r k K e e n a n ' s 
life. N o t h i n g s h o r t of a c o n t i n u o u s w a t c h , t h e n e e d for wh ich was no t 
a p p a r e n t , would have m a d e any d i f ference in t h e c i r c u m s t a n c e s . 

B. T h e C o u r t ' s a s s e s s m e n t 

89. T h e C o u r t reca l l s t h a t t he first s e n t e n c e of Ar t i c l e 2 § 1 enjoins t h e 
S t a t e no t only to r e f ra in from the i n t e n t i o n a l a n d unlawful t a k i n g of life, 
bu t a lso to t a k e a p p r o p r i a t e s t eps to s a f e g u a r d t h e lives of t hose wi th in its 
j u r i s d i c t i o n (see L.C.B. v. the United Kingdom, j u d g m e n t of 9 J u n e 1998, 
Reports of judgments and decisions 1998-III, p . 1403, § 36) . T h i s involves a 
p r i m a r y d u t y on t h e S t a t e to s e c u r e t he r igh t to life by p u t t i n g in p lace 
effective c r imina l - l aw provis ions to d e t e r t h e c o m m i s s i o n of offences 
a g a i n s t t h e p e r s o n b a c k e d u p by l a w - e n f o r c e m e n t m a c h i n e r y for t h e 
p r e v e n t i o n , s u p p r e s s i o n a n d p u n i s h m e n t of b r e a c h e s of such provis ions . 
It a lso e x t e n d s in a p p r o p r i a t e c i r c u m s t a n c e s to a posi t ive ob l iga t ion on 
t h e a u t h o r i t i e s to t a k e p r even t ive o p e r a t i o n a l m e a s u r e s t o p r o t e c t a n 
ind iv idua l whose life is a t r isk f rom t h e c r i m i n a l ac t s of a n o t h e r 
ind iv idua l (see Osman v. the United Kingdom, j u d g m e n t of 28 O c t o b e r 1998, 
Reports 1998-VIII, p . 3159 , § 115). 

90. B e a r i n g in m i n d the difficult ies in pol ic ing m o d e r n soc ie t ies , t h e 
u n p r e d i c t a b i l i t y of h u m a n c o n d u c t a n d t h e o p e r a t i o n a l choices which 
m u s t be m a d e in t e r m s of p r io r i t i e s a n d r e s o u r c e s , t h e scope of t h e 
posi t ive ob l iga t ion m u s t be i n t e r p r e t e d in a way which does not i m p o s e 
an imposs ib le or d i s p r o p o r t i o n a t e b u r d e n on t h e a u t h o r i t i e s . Accord ingly , 
no t every c l a i m e d r isk to life c a n en ta i l for t h e a u t h o r i t i e s a C o n v e n t i o n 
r e q u i r e m e n t t o t a k e o p e r a t i o n a l m e a s u r e s t o p r e v e n t t h a t r isk from 
m a t e r i a l i s i n g . F o r a posi t ive ob l iga t ion to a r i se , it m u s t be e s t a b l i s h e d 
t h a t t h e a u t h o r i t i e s k n e w or o u g h t to have known at t h e t i m e of t h e 
ex i s t ence of a rea l a n d i m m e d i a t e risk to t h e life of a n ident i f ied 
ind iv idua l from t h e c r i m i n a l ac t s of a t h i r d p a r t y a n d t h a t they failed to 
t a k e m e a s u r e s w i t h i n t h e scope of t h e i r power s which , j u d g e d r ea sonab ly , 
m i g h t have b e e n e x p e c t e d to avoid t h a t risk (see Osman, c i ted above , 
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pp . 3 159-60, § 116). In th i s case , t he C o u r t h a s to cons ide r to w h a t e x t e n t 
th is app l ies w h e r e t he r isk to a p e r s o n der ives from se l f -ha rm. 

9 1 . In t h e c o n t e x t of p r i s o n e r s , t h e C o u r t has a l r e a d y e m p h a s i s e d in 
p rev ious cases t h a t p e r s o n s in cus tody a r e in a v u l n e r a b l e pos i t ion a n d 
t h a t t he a u t h o r i t i e s a r e u n d e r a d u t y to p r o t e c t t h e m . It is i n c u m b e n t on 
t h e S t a t e to accoun t for any in jur ies suffered in cus tody , which ob l iga t ion 
is p a r t i c u l a r l y s t r i n g e n t w h e r e t h a t ind iv idua l d ies ( see , for e x a m p l e , 
Salman v. Turkey [ G C ] , no. 21986 /93 , § 99, E C H R 2000-VII ) . It m a y be 
n o t e d t h a t th is n e e d for s c ru t iny is a c k n o w l e d g e d in t h e d o m e s t i c law of 
E n g l a n d a n d W a l e s , w h e r e i n q u e s t s a r e a u t o m a t i c a l l y he ld c o n c e r n i n g t h e 
d e a t h s of p e r s o n s in p r i son a n d w h e r e t h e d o m e s t i c c o u r t s have i m p o s e d a 
d u t y of c a r e on t h e p r i son a u t h o r i t i e s in r e s p e c t of t hose in t h e i r cus tody . 

92 . T h e G o v e r n m e n t have a r g u e d t h a t specia l c o n s i d e r a t i o n s a r i s e 
w h e r e a p e r s o n t a k e s his own life, d u e to t h e p r inc ip le s of d ign i ty a n d 
a u t o n o m y wh ich shou ld p roh ib i t a n y oppress ive r e m o v a l of a p e r s o n ' s 
f r eedom of choice a n d ac t ion . T h e C o u r t h a s r ecogn i sed t h a t r e s t r a i n t s 
will inev i tab ly be p laced on the p r e v e n t i v e m e a s u r e s t a k e n by t h e 
a u t h o r i t i e s , for e x a m p l e in t h e con t ex t of police ac t ion , by t he g u a r a n t e e s 
of Ar t i c les 5 a n d 8 of t h e C o n v e n t i o n (see Osman, c i t ed above , pp . 3159-60, 
§ 116, a n d pp . 3162-63 , § 121). T h e p r i son a u t h o r i t i e s , s imi lar ly , m u s t 
d i s c h a r g e t h e i r d u t i e s in a m a n n e r c o m p a t i b l e wi th t he r i g h t s a n d 
f r eedoms of t h e ind iv idua l c o n c e r n e d . T h e r e a r e g e n e r a l m e a s u r e s a n d 
p r e c a u t i o n s which will be ava i lab le to d i m i n i s h t h e o p p o r t u n i t i e s for self-
h a r m , w i t h o u t in f r ing ing on p e r s o n a l a u t o n o m y . W h e t h e r any m o r e 
s t r i n g e n t m e a s u r e s a r e n e c e s s a r y in r e spec t of a p r i s o n e r a n d w h e t h e r it 
is r e a s o n a b l e to app ly t h e m will d e p e n d on the c i r c u m s t a n c e s of t h e case . 

9 3 . In t h e l ight of t h e above , t h e C o u r t has e x a m i n e d w h e t h e r t h e 
a u t h o r i t i e s k n e w or o u g h t to have known t h a t M a r k K e e n a n posed a r ea l 
a n d i m m e d i a t e risk of su ic ide a n d , if so, w h e t h e r they did all t h a t could 
r e a s o n a b l y have b e e n e x p e c t e d of t h e m to p r e v e n t t h a t r isk. 

94. It is c o m m o n g r o u n d t h a t M a r k K e e n a n was m e n t a l l y ill. T h e 
G o v e r n m e n t , re ly ing on the r e p o r t s of D r K e i t h a n d D r Fau lk , d i s p u t e d 
t h a t h e was s ch i zophren i c . T h e a p p l i c a n t , r e f e r r i n g to t he r e p o r t s of 
D r M a d e n a n d D r Reveley , s u b m i t t e d t h a t his h i s to ry a n d the t r e a t m e n t 
which he was rece iv ing pla in ly show t h a t he was s ch i zophren i c . T h e 
re l evance of th is d i f ference of op in ion a p p e a r s to be t h a t , as a d i a g n o s e d 
s ch i zoph ren i c , M a r k K e e n a n would have suffered f rom a cond i t i on in 
which the r isk of c o m m i t t i n g suic ide was well known a n d h igh . T h e C o u r t 
obse rves t h a t , in t he m a t e r i a l before it, t h e r e is no formal d iagnos i s of 
s c h i z o p h r e n i a p rov ided by a psych ia t r i c doc to r w h o t r e a t e d M a r k 
K e e n a n . T h e desc r ip t i on given to t h e p r i son a u t h o r i t i e s by D r R o b e r t s , 
w h o had b e e n M a r k K e e n a n ' s psych ia t r i s t in t he pe r iod before his d e a t h , 
was t h a t M a r k K e e n a n suffered from a p e r s o n a l i t y d i s o r d e r wi th an t i 
social t r a i t s a n d t h a t u n d e r s t r e s s he exh ib i t ed f lee t ing p a r a n o i d 
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s y m p t o m s . D r R o w e , w h o h a d previous ly t r e a t e d M a r k K e e n a n , told t h e 
p r i son a u t h o r i t i e s t h a t he suffered from a mi ld , ch ron ic psychosis . 

95. T h e C o u r t finds t h a t t h e p r i son a u t h o r i t i e s w e r e a w a r e , however , 
t h a t M a r k K e e n a n ' s p r o b l e m was ch ron i c a n d involved psychosis , w i t h 
i n t e r m i t t e n t l y r e c u r r i n g f l a re -ups . H i s b e h a v i o u r a f te r a d m i t t a n c e a t 
E x e t e r P r i son p u t t h e a u t h o r i t i e s express ly on not ice t h a t he e x h i b i t e d 
suic idal t e n d e n c i e s . T h i s is s h o w n by t h e r e m a r k s he m a d e on 17 Apr i l 
a n d 1 M a y 1993 a n d is a s ignif icant , a l t h o u g h not t h e only poss ible 
i n t e r p r e t a t i o n of his conduc t in m a k i n g the noose which was found in his 
cell on 16 Apr i l 1993. T h e C o u r t is sa t isf ied, t h e r e f o r e , t h a t t h e p r i son 
a u t h o r i t i e s k n e w t h a t M a r k K e e n a n ' s m e n t a l s t a t e was such t h a t h e 
posed a p o t e n t i a l r isk to his own life. 

96 . D r K e i t h e x p r e s s e d s o m e d o u b t as to how g e n u i n e M a r k K e e n a n ' s 
t h r e a t s w e r e , his op in ion b e i n g t h a t he was m a n i p u l a t i v e a n d possibly 
t ry ing to s e c u r e his r e t u r n to t h e hosp i t a l w i n g for p e r s o n a l r e a s o n s , 
n a m e l y , to avoid n o r m a l loca t ion , as he " o w e d " o t h e r p r i s o n e r s . T h e 
C o u r t , however , sees force in t h e a p p l i c a n t ' s submis s ion t h a t t h e r isk 
posed by M a r k K e e n a n was not only t h a t of i n t e n t i o n a l l y ki l l ing himself , 
b u t of u n i n t e n t i o n a l l y kil l ing h imse l f in a n a t t e m p t to m a n i p u l a t e t h e 
p r i son a u t h o r i t i e s . T h e C o u r t cons ide r s t h a t his m e n t a l s t a t e was such 
t h a t his t h r e a t s h a d to be t a k e n ser ious ly a n d w e r e t h e r e f o r e to t h a t 
e x t e n t r ea l . T h e i m m e d i a c y of t h e risk va r i ed , however . M a r k K e e n a n ' s 
b e h a v i o u r showed pe r iods of a p p a r e n t n o r m a l c y or a t leas t of abi l i ty to 
cope w i t h t he s t r e s s e s facing h im . It c a n n o t be conc luded t h a t he was a t 
i m m e d i a t e risk t h r o u g h o u t t h e per iod of d e t e n t i o n . H o w e v e r , t he 
v a r i a t i o n s in his cond i t ion r e q u i r e d t h a t he be m o n i t o r e d careful ly in 
case of s u d d e n d e t e r i o r a t i o n . 

97. T h e q u e s t i o n accord ing ly a r i ses as to w h e t h e r t he p r i son 
a u t h o r i t i e s did all t h a t could r e a s o n a b l y be e x p e c t e d of t h e m , hav ing 
r e g a r d t o t h e n a t u r e of t he risk posed by M a r k K e e n a n . 

98. T h e C o u r t reca l l s t h a t on 1 Apri l 1993, on a r r iva l a t E x e t e r P r i son , 
M a r k K e e n a n was a d m i t t e d to t he h e a l t h ca r e c e n t r e for obse rva t i on a n d 
a s s e s s m e n t . T h e sen io r p r i son med ica l officer c o n s u l t e d M a r k K e e n a n ' s 
psych ia t r i s t a b o u t t he m e d i c a t i o n to be given to t r e a t his m e n t a l 
d i s o r d e r . N o i n c i d e n t s o c c u r r e d un t i l it was p r o p o s e d to t r a n s f e r h im to 
n o r m a l loca t ion , w h e n a noose was found in his cell. Af te r one n igh t on 
n o r m a l loca t ion , M a r k K e e n a n was r e t u r n e d to t h e h e a l t h ca re c e n t r e 
a n d was pu t u n d e r a fifteen-minute w a t c h as a p r e c a u t i o n . O n 26 Apr i l 
1993, a f te r a b r ie f a t t e m p t to p lace h im on n o r m a l loca t ion aga in , he was 
b r o u g h t back to t h e h e a l t h ca r e c e n t r e . Sho r t l y a f t e r w a r d s , on 29 Apr i l , it 
was a r r a n g e d for D r Rowe to e x a m i n e M a r k K e e n a n . H i s m e d i c a t i o n was 
c h a n g e d . W h e n sho r t l y a f t e r w a r d s his b e h a v i o u r b e c a m e aggress ive , a 
p r i son doc to r p r e s c r i b e d a r e t u r n to his p rev ious m e d i c a t i o n . W h e n he 
t h e n a s s a u l t e d two pr i son officers on 30 Apr i l 1993, he was p laced in 
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s e g r e g a t i o n . Af te r he m a d e t h r e a t s of su ic ide , he was t a k e n back to t h e 
h e a l t h ca r e c e n t r e a n d pu t u n d e r a fifteen-minute w a t c h . O n 3 May , 
following a n i m p r o v e m e n t in his c o n d u c t a n d a t his own r e q u e s t , he 
r e t u r n e d to s e g r e g a t i o n . It is to be n o t e d t h a t a doc to r vis i ted h i m dai ly 
whi le he was in s e g r e g a t i o n . B e t w e e n 3 a n d 7 May , M a r k K e e n a n showed 
s o m e d i s t u r b e d conduc t , r e fus ing m e d i c a t i o n a n d hav ing an ep i sode of 
agg re s s ivenes s . B e t w e e n t h a t t i m e a n d 15 M a y w h e n he killed himself , 
no f u r t h e r i n c i d e n t s w e r e r e c o r d e d . Af te r t he ad jud ica t ion on 14 M a y 
1993, w h e n he rece ived a p u n i s h m e n t of seven d a y s ' s e g r e g a t i o n , he 
showed s o m e a n x i e t y a b o u t access to t he p r i son shop , bu t o t h e r w i s e 
a p p e a r e d to be cop ing . A fr iend w h o vis i ted a n d a p r i son officer on d u t y 
t h a t day even c o n s i d e r e d t h a t he s e e m e d to be in good sp i r i t s shor t ly 
before he d ied . 

99. T h e C o u r t finds t h a t , on t he w h o l e , t h e a u t h o r i t i e s r e s p o n d e d in a 
r e a s o n a b l e way to M a r k K e e n a n ' s c o n d u c t , p l ac ing h i m in hosp i t a l c a r e 
a n d u n d e r w a t c h w h e n he evinced suic idal t e n d e n c i e s . H e was u n d e r 
dai ly med ica l superv i s ion by t h e p r i son doc to r s , w h o on two occas ions 
c o n s u l t e d e x t e r n a l p sych ia t r i s t s w i th knowledge of M a r k K e e n a n . T h e 
p r i son doc to r s , w h o could have r e q u i r e d his r e m o v a l f rom s e g r e g a t i o n a t 
any t i m e , found h i m fit for s e g r e g a t i o n . T h e r e was no r e a s o n to a l e r t t he 
a u t h o r i t i e s on 15 M a y 1993 t h a t he was in a d i s t u r b e d s t a t e of m i n d 
r e n d e r i n g a n a t t e m p t a t su ic ide likely. In t h e s e c i r c u m s t a n c e s , it is no t 
a p p a r e n t t h a t t h e a u t h o r i t i e s o m i t t e d any s t e p which shou ld r e a s o n a b l y 
have b e e n t a k e n , such as , for e x a m p l e , a f i f t e en -minu t e w a t c h . T h e r e 
was t he u n f o r t u n a t e c i r c u m s t a n c e t h a t t h e a l a r m buzze r h a d b e e n 
de - ac t i va t ed . It is r e g r e t t a b l e t h a t it was possible for a p r i s o n e r or p r i son 
officer to i n t e r f e r e wi th th i s w a r n i n g m e c h a n i s m . H o w e v e r , t h e v isual 
a l a r m was func t ion ing a n d was s p o t t e d by staff, a l t h o u g h not 
i m m e d i a t e l y . It h a s not b e e n s u g g e s t e d by t h e a p p l i c a n t t h a t th is p layed 
any m a t e r i a l role in M a r k K e e n a n ' s d e a t h . 

100. T h e a p p l i c a n t a r g u e d , however , t h a t t he b a c k g r o u n d even t s m u s t 
be r e g a r d e d as i n c r e a s i n g t h e l ikel ihood of h e r son c o m m i t t i n g suicide a n d 
t h a t t he a u t h o r i t i e s failed in t he i r r espons ib i l i t i e s by not p rope r ly 
a s se s s ing his un f i tness for s e g r e g a t i o n a n d by i m p o s i n g p u n i s h m e n t on 
h im . T h e app l i can t h a s cr i t ic i sed in p a r t i c u l a r t h e p r i son d o c t o r s ' 
ab i l i t i es , p o i n t i n g out t h a t n o n e w e r e p sych i a t r i s t s a n d , in p a r t i c u l a r , 
t h a t D r Sca le , w h o c h a n g e d t h e m e d i c a t i o n o r d e r e d by D r Rowe , h a d no 
psych ia t r i c t r a i n i n g a t all . She also e m p h a s i s e d t h a t t h e infl ict ion of 
d i sc ip l ina ry p u n i s h m e n t on M a r k K e e n a n shou ld have b e e n fo reseen as 
likely to i n c r e a s e t he s t r e s s e s on his fragi le m e n t a l s t a t e a n d i n f o r m e d 
psych ia t r i c op in ion shou ld have b e e n s o u g h t . 

101. T h e C o u r t cons iders t h a t t h e s e a r g u m e n t s a r e to some e x t e n t 
specu la t ive . It is not known w h a t m a d e M a r k K e e n a n c o m m i t suic ide . T h e 
issues ra ised r e g a r d i n g the s t a n d a r d of c a r e wi th which M a r k K e e n a n was 
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t r e a t e d in t h e days before his d e a t h fall r a t h e r to be e x a m i n e d u n d e r 
Ar t ic le 3 of t he C o n v e n t i o n . 

102. T h e C o u r t conc ludes t h a t t h e r e h a s b e e n no v io la t ion of Ar t i c l e 2 
of t h e C o n v e n t i o n in th is case . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 3 O F T H E C O N V E N T I O N 

103. T h e a p p l i c a n t c o m p l a i n e d t h a t h e r son was sub jec t ed to i n h u m a n 
a n d / o r d e g r a d i n g t r e a t m e n t by t h e p r i son a u t h o r i t i e s in M a y 1993, 
c o n t r a r y to Ar t i c l e 3 of t he C o n v e n t i o n , wh ich prov ides as follows: 

"No one shall be subjected to tor ture or to inhuman or degrading t rea tment or 
punishment ." 

104. T h e G o v e r n m e n t c o n t e s t e d th is c o m p l a i n t a n d , in its r e p o r t , t h e 
C o m m i s s i o n he ld , by e leven vo tes to n i n e , t h a t t h e r e h a d b e e n no v io la t ion 
of Ar t ic le 3 of t h e C o n v e n t i o n . 

A. T h e p a r t i e s ' s u b m i s s i o n s 

105. T h e a p p l i c a n t s u b m i t t e d t h a t , whi le s e g r e g a t i o n of p e r s o n s in 
d e t e n t i o n did no t in i tself b r e a c h Ar t i c l e 3 of t h e C o n v e n t i o n , t h e S t a t e 
h a d to e x a m i n e careful ly w h e t h e r t he p e r s o n a l i t y of a p r i s o n e r a n d his 
m e n t a l v u l n e r a b i l i t y m i g h t c a u s e o t h e r w i s e ju s t i f i ab l e t r e a t m e n t to b r i n g 
a b o u t suffer ing a n d a b r e a k d o w n of physical a n d m e n t a l r e s i s t a n c e . She 
r e f e r r e d to t h e C o u r t ' s case - law which e m p h a s i s e d t h e pos i t ion of 
in fe r ior i ty a n d power l e s snes s of m e n t a l p a t i e n t s (see , for e x a m p l e , 
Herczegfalvy v. Austria, j u d g m e n t of 24 S e p t e m b e r 1992, Se r i e s A no . 244, 
p p . 25-26, § 82) . W h i l e s o m e coercive m e a s u r e s m a y be jus t i f i ed on 
g r o u n d s of med i ca l necess i ty , t h e p u n i s h m e n t infl icted on M a r k K e e n a n 
was no t b a s e d on a n y med ica l decis ion as to t h e t h e r a p e u t i c m e t h o d s 
n e c e s s a r y to p r e s e r v e his physical or m e n t a l h e a l t h ; t h e r e w e r e 
insuff icient m e d i c a l no t e s to jus t i fy it a n d t h e m e a s u r e i tself b r o u g h t 
a b o u t t h e su i c ida l / s e l f -ha rming b e h a v i o u r . In th is case , M a r k K e e n a n 
was k n o w n to be r e s p o n d i n g to his unsa t i s f ac to ry e n v i r o n m e n t by, for 
e x a m p l e , e x p e r i e n c i n g suicidal t h o u g h t s a n d re fus ing his m e d i c a t i o n . 

106. B e a r i n g in m i n d t h e a c u t e c o n c e r n c a u s e d by t h e h igh r a t e of 
suic ide in t he E u r o p e a n pr i son p o p u l a t i o n , t h e a p p l i c a n t s u b m i t t e d t h a t 
t h e provis ion of m e d i c a l e v a l u a t i o n s of M a r k K e e n a n by p r i son d o c t o r s 
u n t r a i n e d in p sych i a t ry d id no t a m o u n t to a p rac t i ca l a n d effective 
p r o t e c t i o n of his r i g h t s u n d e r Ar t i c l e 3 . F u r t h e r m o r e , t h e r e h a d b e e n 
wholly insuff ic ient p sych ia t r i c o b s e r v a t i o n a n d t h e r a p e u t i c ca r e a f te r 
4 M a y 1993. H e h a d b e e n p u n i s h e d for b e h a v i o u r occas ioned by, or 
closely c o n n e c t e d w i th , a c h a n g e in m e d i c a t i o n , a n d t h e i n q u e s t d id no t 
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dea l sufficiently wi th t h e c i r c u m s t a n c e s in which he d ied or t h e 
j u s t i f i ca t ion for his t r e a t m e n t by t h e p r i son a u t h o r i t i e s in t h e pe r iod 
p r e c e d i n g his d e a t h . 

107. T h e G o v e r n m e n t p o i n t e d ou t t h a t t h e a p p l i c a n t ' s c l a ims 
c o n c e r n i n g t h e a l l eged effect on M a r k K e e n a n of t h e s e g r e g a t i o n was 
b a s e d on D r Reveley ' s r e p o r t . H e r conc lus ions , however , w e r e not 
s u p p o r t e d by the ev idence a n d were b a s e d on h inds igh t a n d a d e g r e e of 
specu l a t i on . W h i l e M a r k K e e n a n was in t h e s e g r e g a t i o n un i t , he rece ived 
his m e d i c a t i o n , dai ly m e d i c a l visits a n d o t h e r vis i ts , a n d his cond i t ion did 
not d e t e r i o r a t e . T h e med ica l officer could have t e r m i n a t e d s e g r e g a t i o n a t 
any t i m e if it h a d b e e n necessa ry . H e was d e c l a r e d fit by doc to r s for 
s e g r e g a t i o n on 1 a n d 3 M a y and , on 14 May , for ad jud i ca t i on a n d 
p u n i s h m e n t . Even if he did suffer s o m e feel ings of h o p e l e s s n e s s , fear , 
e tc . , it did no t r e a c h the level of sever i ty r e q u i r e d by Ar t i c l e 3 ; no r did it 
involve a n y t h i n g o t h e r t h a n t h e u sua l e l e m e n t of h u m i l i a t i o n i n h e r e n t in 
any p u n i s h m e n t . T h e a p p l i c a t i o n p r o c e e d e d before t h e C o m m i s s i o n on 
t h e bas is t h a t t h e d e t e n t i o n c a u s e d h im no injury even in t h e s ense of 
e x a c e r b a t i n g his p r e - e x i s t i n g cond i t ion . 

108. T h e G o v e r n m e n t e m p h a s i s e d t h a t t h e r e was no c o n t e m p o r a n e o u s 
evidence t h a t M a r k K e e n a n was suffer ing from a signif icant level of 
a n g u i s h or d i s t r e s s pr ior to his d e a t h a t t r i b u t a b l e to his cond i t ions of 
d e t e n t i o n , it b e i n g imposs ib le to d i s t ingu i sh t he suffer ing r e su l t i ng from 
his m e n t a l i l lness f rom any add i t i ona l s t r a i n which m i g h t have b e e n 
imposed on h im d u e to t he s eg rega t i on . H e was r e p o r t e d as be ing cheerful 
on t he day of his d e a t h , t h e r e only be ing a m o m e n t of br ief a g i t a t i o n which 
h a d subs ided af ter r e a s s u r a n c e abou t his r igh t to buy tobacco. Whi l e t he 
G o v e r n m e n t accep ted t h a t t h e r e was a n ob l iga t ion to provide a d e q u a t e 
med ica l t r e a t m e n t to p e r s o n s in d e t e n t i o n , they a r g u e d t h a t he was in 
rece ip t of such t r e a t m e n t t h r o u g h o u t his pe r iod of d e t e n t i o n . In 
conclus ion, M a r k K e e n a n was not sub jec ted to i n h u m a n or degrading-
t r e a t m e n t c o n t r a r y to Ar t ic le 3 of t he Conven t ion . 

B. T h e C o u r t ' s a s s e s s m e n t 

109. T h e C o u r t recal ls t h a t i l l - t r e a t m e n t m u s t a t t a i n a m i n i m u m level 
of sever i ty if it is to fall w i th in the scope of Ar t ic le 3. T h e a s s e s s m e n t of 
th is m i n i m u m is r e l a t ive : it d e p e n d s on all t he c i r c u m s t a n c e s of t h e case , 
such as t h e d u r a t i o n of t h e t r e a t m e n t , its physical a n d / o r m e n t a l effects 
a n d , in s o m e cases , t h e sex, age a n d s t a t e of h e a l t h of t he v ic t im (see , 
a m o n g o t h e r a u t h o r i t i e s , Tekin v. Turkey, j u d g m e n t of 9 J u n e 1998, Reports 
1998-IV, p . 1517, § 52) . 

110. In c o n s i d e r i n g w h e t h e r a p u n i s h m e n t or t r e a t m e n t is " d e g r a d i n g " 
w i th in t he m e a n i n g of Ar t ic le 3, t he C o u r t will a lso have r e g a r d to w h e t h e r 



134 KEENAN v. THE UNITED KINGDOM JUDGMENT 

its object is to h u m i l i a t e a n d d e b a s e t he p e r s o n c o n c e r n e d a n d w h e t h e r , as 
far as t h e c o n s e q u e n c e s a r e c o n c e r n e d , it adve r se ly affected his or h e r 
p e r s o n a l i t y in a m a n n e r i n c o m p a t i b l e w i t h Ar t ic le 3 (see , for e x a m p l e , 
Raninen v. Finland, j u d g m e n t of 16 D e c e m b e r 1997, Reports 1997-VIII, 
pp . 2821-22, § 55) . T h i s h a s a lso b e e n d e s c r i b e d as involving t r e a t m e n t 
such as t o a r o u s e feel ings of fear , a n g u i s h a n d infer ior i ty c apab l e of 
h u m i l i a t i n g or d e b a s i n g t h e v ic t im a n d possibly b r e a k i n g t he i r phys ica l 
or m o r a l r e s i s t ance (see Ireland v. the United Kingdom, j u d g m e n t of 
18 J a n u a r y 1978, Ser ies A no . 25 , p . 66, § 167), or as d r iv ing the v ic t im to 
ac t a g a i n s t his will or consc ience (see , for e x a m p l e , t h e C o m m i s s i o n ' s 
op in ion in t he G r e e k C a s e , C h a p t e r IV, Y e a r b o o k 12, p . 186). 

111. It is r e l evan t in the con t ex t of t he p r e s e n t app l i ca t ion to recal l a lso 
t h a t t h e a u t h o r i t i e s a r e u n d e r a n obl iga t ion to p ro tec t t h e h e a l t h of p e r s o n s 
dep r ived of l iber ty (see Hurtado v. Switzerland, j u d g m e n t of 28 J a n u a r y 1994, 
Ser ies A no. 280-A, opin ion of the C o m m i s s i o n , pp . 15-16, § 79). T h e lack of 
a p p r o p r i a t e med ica l c a r e m a y a m o u n t to t r e a t m e n t c o n t r a r y to Ar t ic le 3 
(see Ilhan v. Turkey [ G C ] , no. 22277/93 , § 87, E C H R 2000-VII) . In 
p a r t i c u l a r , t he a s s e s s m e n t of w h e t h e r t he t r e a t m e n t or p u n i s h m e n t 
c o n c e r n e d is i ncompa t ib l e wi th t he s t a n d a r d s of Ar t ic le 3 has , in t he case of 
m e n t a l l y ill pe r sons , to t ake in to cons ide ra t i on t h e i r vu lnerab i l i ty a n d the i r 
inabi l i ty , in some cases , to c o m p l a i n cohe ren t l y or a t all abou t how t h e y a r e 
be ing affected by any p a r t i c u l a r t r e a t m e n t (see, for e x a m p l e , Herczegfalvy, 
c i ted above, pp . 25-26, § 82, a n d Aerts v. Belgium, j u d g m e n t of 30 J u l y 1998, 
Reports 1998-V, p . 1966, § 66) . 

112. T h e C o u r t recal ls t h a t M a r k K e e n a n was suffer ing from a c h r o n i c 
m e n t a l d i so rde r , wh ich involved psychot ic ep i sodes a n d feel ings of 
p a r a n o i a . H e was also d i a g n o s e d as suffer ing from a p e r s o n a l i t y d i s o r d e r . 
T h e h i s to ry of his d e t e n t i o n in E x e t e r Pr i son from 14 Apr i l 1993 disclosed 
ep i sodes of d i s t u r b e d b e h a v i o u r w h e n he was r e m o v e d f rom t h e hosp i t a l 
w i n g to n o r m a l loca t ion . T h i s involved the d e m o n s t r a t i o n of suic idal 
t e n d e n c i e s , possible p a r a n o i d - t y p e fears a n d aggress ive a n d v io lent 
o u t b u r s t s . T h a t he was suffer ing from a n g u i s h a n d d i s t r e s s d u r i n g th i s 
pe r iod a n d u p un t i l his d e a t h c a n n o t be d i s p u t e d . His l e t t e r to his doc to r , 
r ece ived a f te r his d e a t h , shows a h i g h level of d e s p e r a t i o n (see 
p a r a g r a p h 44 above ) . H o w e v e r , as t h e C o m m i s s i o n s t a t e d in its ma jo r i ty 
op in ion , it is not poss ib le to d i s t i ngu i sh wi th any c e r t a i n t y to w h a t e x t e n t 
his s y m p t o m s d u r i n g this t i m e , or i n d e e d his d e a t h , r e s u l t e d from t h e 
cond i t i ons of his d e t e n t i o n i m p o s e d by t h e a u t h o r i t i e s . 

113. T h e C o u r t cons ide r s , however , t h a t th is difficulty is not 
d e t e r m i n a t i v e of t h e issue as to w h e t h e r t he a u t h o r i t i e s fulfilled t h e i r 
ob l iga t ion u n d e r Ar t i c l e 3 to p r o t e c t M a r k K e e n a n from t r e a t m e n t or 
p u n i s h m e n t c o n t r a r y to th is provis ion. W h i l e it is t r u e t h a t t h e sever i ty of 
suffer ing , physical or m e n t a l , a t t r i b u t a b l e to a p a r t i c u l a r m e a s u r e h a s b e e n 
a s igni f icant c o n s i d e r a t i o n in m a n y of t h e cases d e c i d e d by t h e C o u r t u n d e r 
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Ar t ic le 3, t h e r e a r e c i r c u m s t a n c e s w h e r e p roof of t h e a c t u a l effect on t he 
p e r s o n m a y no t be a ma jo r factor . F o r e x a m p l e , in r e s p e c t of a p e r s o n 
dep r ived of his l iber ty , r e c o u r s e to physical force which h a s not b e e n m a d e 
s t r ic t ly n e c e s s a r y by his own c o n d u c t d i m i n i s h e s h u m a n d ign i ty a n d is in 
p r inc ip le a n i n f r i n g e m e n t of t h e r ight set for th in Ar t ic le 3 (see Ribitsch 
v. Austria, j u d g m e n t of 4 D e c e m b e r 1995, Ser ies A no. 336, p . 26, § 38, a n d 
Tekin, c i ted above , pp . 1517-18, § 53) . S imi la r ly , t r e a t m e n t of a m e n t a l l y ill 
p e r s o n m a y be i n c o m p a t i b l e wi th t he s t a n d a r d s i m p o s e d by Ar t ic le 3 in t he 
p r o t e c t i o n of f u n d a m e n t a l h u m a n d ign i ty , even t h o u g h t h a t p e r s o n m a y 
not be ab le , or c apab l e of, p o i n t i n g to any specific ill-effects. 

114. In th is case , t he C o u r t is s t ruck by the lack of med i ca l no t e s 
c o n c e r n i n g M a r k K e e n a n , w h o was an iden t i f iab le suic ide risk a n d 
u n d e r g o i n g t h e add i t i ona l s t r e s ses t h a t could be fo reseen from 
s e g r e g a t i o n a n d , l a t e r , d i sc ip l ina ry p u n i s h m e n t . F r o m 5 M a y to 15 M a y 
1993, w h e n he d ied , t h e r e w e r e no e n t r i e s in his m e d i c a l no t e s . G iven 
t h a t t h e r e w e r e a n u m b e r of p r i son doc to r s w h o w e r e involved in c a r i n g 
for M a r k K e e n a n , this shows a n i n a d e q u a t e c o n c e r n to m a i n t a i n full a n d 
d e t a i l e d r eco rds of his m e n t a l s t a t e a n d u n d e r m i n e s t h e effect iveness of 
any m o n i t o r i n g or superv i s ion p rocess . T h e C o u r t does not find t h e 
e x p l a n a t i o n of D r K e i t h - t h a t an a b s e n c e of no t e s i n d i c a t e s t h a t t h e r e 
was n o t h i n g to r eco rd - a sa t i s fac tory a n s w e r in t h e l ight of t h e 
o c c u r r e n c e book e n t r i e s for t h e s a m e pe r iod . 

115. F u r t h e r , whi le t h e p r i son sen io r med i ca l officer c o n s u l t e d M a r k 
K e e n a n ' s doc to r on a d m i s s i o n a n d t h e v i s i t ing psych ia t r i s t , w h o a lso 
k n e w M a r k K e e n a n , h a d b e e n cal led to see h i m on 29 Apr i l 1993, t h e 
C o u r t no t e s t h a t t h e r e was no s u b s e q u e n t r e f e r ence to a p sych ia t r i s t . 
E v e n t h o u g h D r Rowe h a d w a r n e d on 29 Apr i l 1993 t h a t M a r k K e e n a n 
shou ld be kep t f rom assoc ia t ion un t i l h is p a r a n o i d feel ings h a d d ied 
down, t h e q u e s t i o n of r e t u r n i n g to n o r m a l loca t ion was r a i s ed wi th h i m 
t h e nex t day. W h e n his cond i t i on p r o c e e d e d to d e t e r i o r a t e , a p r i son 
doc to r , unqua l i f i ed in psych ia t ry , r e v e r t e d to M a r k K e e n a n ' s p rev ious 
m e d i c a t i o n w i t h o u t r e f e r ence to t h e psych ia t r i s t w h o h a d or ig ina l ly 
r e c o m m e n d e d a c h a n g e . T h e a s sau l t on t he two pr i son officers followed. 
A l t h o u g h M a r k K e e n a n a s k e d the p r i son doc to r to point out to t h e 
g o v e r n o r a t t h e ad jud ica t ion t h a t t h e a s s a u l t occu r r ed af ter a c h a n g e in 
m e d i c a t i o n , t h e r e was n o r e f e r ence to a psych ia t r i s t for advice e i t h e r as to 
his fu tu re t r e a t m e n t or his f i tness for ad jud ica t ion a n d p u n i s h m e n t . 

1 16. T h e lack of effective m o n i t o r i n g of M a r k K e e n a n ' s cond i t i on a n d 
the lack of i n f o r m e d psych ia t r i c i npu t in to his a s s e s s m e n t a n d t r e a t m e n t 
disclose s igni f icant defec ts in t h e m e d i c a l c a r e p rov ided to a m e n t a l l y 
ill p e r s o n k n o w n to be a suic ide r isk. T h e b e l a t e d impos i t i on on h i m in 
t hose c i r c u m s t a n c e s of a se r ious d i sc ip l ina ry p u n i s h m e n t - seven d a y s ' 
s e g r e g a t i o n in t h e p u n i s h m e n t block a n d a n add i t i ona l twen ty -e igh t days 
to his s e n t e n c e i m p o s e d two w e e k s a f te r t h e even t a n d only n ine days 



136 KEEN AN v. THE UNITED KINGDOM JUDGMENT 

before his e x p e c t e d d a t e of r e l e a s e - wh ich m a y well have t h r e a t e n e d his 
phys ica l a n d m o r a l r e s i s t a n c e , is not c o m p a t i b l e wi th t h e s t a n d a r d of 
t r e a t m e n t r e q u i r e d in r e s p e c t of a m e n t a l l y ill p e r s o n . It m u s t be 
r e g a r d e d as c o n s t i t u t i n g i n h u m a n a n d d e g r a d i n g t r e a t m e n t a n d 
p u n i s h m e n t w i t h i n t h e m e a n i n g of Ar t ic le 3 of t h e C o n v e n t i o n . 

Accord ingly , t he C o u r t finds a v io la t ion of th i s provis ion. 

III . A L L E G E D V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

117. T h e a p p l i c a n t c l a i m e d t h a t t h e r e h a d b e e n n o effective r e m e d i e s 
in r e s p e c t of h e r c o m p l a i n t s . She re l ied on Ar t ic le 13 of t he C o n v e n t i o n , 
wh ich r e a d s : 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been commit ted by persons acting in an official capacity." 

T h e G o v e r n m e n t r e j ec t ed t h e c l a im , whi le t he C o m m i s s i o n , 
u n a n i m o u s l y , found a v io la t ion of th is p rovis ion on t h e g r o u n d t h a t t h e 
a p p l i c a n t had no r e m e d y at his d i sposa l by wh ich to have e x a m i n e d t h e 
l iabi l i ty of t he a u t h o r i t i e s in r e s p e c t of h e r son ' s d e a t h a n d be afforded 
the possibi l i ty of c o m p e n s a t i o n . 

A. T h e p a r t i e s ' s u b m i s s i o n s 

118. T h e a p p l i c a n t s u b m i t t e d t h a t Ar t ic le 13 r e q u i r e d t h a t t h e r e be a 
r e m e d y which d e t e r m i n e d w h e t h e r t h e p r i son a u t h o r i t i e s ' posi t ive 
ob l iga t ion to p r o t e c t h e r son ' s r i gh t to life h a d b e e n c o m p l i e d wi th . T h e r e 
was no r e m e d y ava i l ab le , however , wh ich was effective in p r a c t i c e as well as 
law. A n ac t ion by t h e e s t a t e of h e r son a g a i n s t t h e p r i son a u t h o r i t i e s for 
neg l i gence r e q u i r e d proof t h a t t h e d e c e a s e d h a d suffered an injury ( o t h e r 
t h a n t h e fact of his d e a t h ) or t h a t s o m e f inancial loss to t h e e s t a t e was 
c a u s e d ( such as fune ra l e x p e n s e s ) or t h a t , whi le he was al ive, he was v ic t im 
of a d e l i b e r a t e or mal ic ious a b u s e of power . Even if it h a d b e e n in t h e o r y 
poss ible for t he a p p l i c a n t to b r i n g a n ac t ion to r e c l a i m t h e fune ra l e x p e n s e s , 
it was inconce ivab le t h a t legal aid would be g r a n t e d for t h a t p u r p o s e . 

119. S h e p o i n t e d ou t t h a t a n ac t i on in neg l igence for t h e d e a t h could 
only be b r o u g h t by a spouse , t h e p a r e n t of a d e c e a s e d m i n o r ( u n d e r 18) or 
a d e p e n d a n t w h o h a d suffered loss as a r e su l t of t he d e a t h . N o ac t ions , 
t h e r e f o r e , could ever be b r o u g h t w h e n an u n m a r r i e d p e r s o n , over 18, 
u n e m p l o y e d or o t h e r w i s e i m p e c u n i o u s wi th no f inancia l d e p e n d a n t s , d ied 
in c u s t o d y as a r e su l t of a b r e a c h of t h e S t a t e ' s d u t y of c a r e t o p r i sone r s . 

120. As r e g a r d e d r e m e d i e s ava i lab le to M a r k K e e n a n pr io r to his 
d e a t h , she s u b m i t t e d t h a t j u d i c i a l rev iew would not have b e e n effective 
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as it only p rov ided a review of issues of lawfulness , not i ssues of d i s p u t e d 
fact o r med i ca l op in ion . It was also inconce ivable t h a t any a p p l i c a t i o n 
would be h e a r d w i th in t h e s h o r t t i m e f r a m e neces sa ry . T h e i n t e r n a l 
c o m p l a i n t s p r o c e d u r e was also i n a d e q u a t e , c o m p l a i n t lying in t h e first 
p lace to t he g o v e r n o r ( 5 3 % of c o m p l a i n t s b e i n g d e a l t w i t h w i th in seven 
days) a n d t h e n to t he P r i son H e a d q u a r t e r s , which h a d a t ime- l imi t of six 
w e e k s for r ep ly ing . It was u n r e a s o n a b l e a n d u n r e a l i s t i c , t h e r e f o r e , to 
sugges t t h a t M a r k K e e n a n could have ava i led h imse l f of t h e ava i l ab le 
p r o c e d u r e s p r io r to his d e a t h , d u e to t h e ineffect iveness of t he p r o c e d u r a l 
s a f e g u a r d s c o n c e r n e d a n d his own m e n t a l s t a t e . 

121. T h e G o v e r n m e n t c o n t e n d e d t h a t d u r i n g his d e t e n t i o n M a r k 
K e e n a n h a d ava i lab le t o h i m the r e m e d i e s of j u d i c i a l review a n d the 
r igh t of r e d r e s s t h r o u g h t h e p r i son c o m p l a i n t s p r o c e d u r e . J u d i c i a l rev iew 
h a d b e e n found by the C o u r t previous ly to fu rn i sh a n effective r e m e d y , 
cases a l l eg ing t h e i n f r i n g e m e n t of h u m a n r i g h t s b e i n g a p p r o a c h e d by t h e 
d o m e s t i c c o u r t s w i t h " a n x i o u s sc ru t iny" . T h e C o u r t h a d also found t h a t 
t h e r igh t to pe t i t i on t h e H o m e S e c r e t a r y was a n effective r e m e d y in 
Silver and Others v. the United Kingdom ( j u d g m e n t of 25 M a r c h 1983, 
Ser ies A no . 6 1 , p . 43 , § 116). T h e r e q u e s t / c o m p l a i n t s p r o c e d u r e was a 
m o r e s o p h i s t i c a t e d m o d e of r e d r e s s , wh ich was also effective for t h e 
p u r p o s e s of Ar t i c l e 13, which covered p r o c e d u r e s o t h e r t h a n jud i c i a l 
ones . M a r k K e e n a n also h a d ava i lab le to h i m t h e possibi l i ty of a n ac t ion 
in to r t for d a m a g e s for neg l i gence w h e r e p r i son cond i t i ons c a u s e d h i m to 
suffer physical or psych ia t r i c injury, or t h e e x a c e r b a t i o n of a n ex i s t ing 
cond i t ion (which cause of ac t ion ves t ed in his e s t a t e a f te r his d e a t h ) , a n d 
an ac t ion for a s s a u l t or m i s f e a s a n c e in t h e exerc i se of a publ ic office. 

122. As r e g a r d e d t h e r e m e d i e s ava i lab le to t h e a p p l i c a n t , t h e 
G o v e r n m e n t a g r e e d t h a t t h e i n q u e s t , which did not p e r m i t the 
d e t e r m i n a t i o n of issues of l iabil i ty, d id not furn ish t he a p p l i c a n t w i th t he 
possibi l i ty of e s t a b l i s h i n g t h e respons ib i l i ty of t h e p r i son a u t h o r i t i e s or 
o b t a i n i n g d a m a g e s . H o w e v e r , t h e e s t a t e could c o m m e n c e ac t ions 
r e l a t i n g to a n y in jury or a g g r a v a t i o n of M a r k K e e n a n ' s m e n t a l i l lness 
suffered by h im pr io r to his d e a t h . T h e y d i s p u t e d t h e C o m m i s s i o n ' s 
conc lus ion t h a t t h e a p p l i c a n t did no t have a r e m e d y which would have 
effectively e x a m i n e d t h e fa i lure to p r e v e n t h e r son c o m m i t t i n g su ic ide . If 
t h e pr i son a u t h o r i t i e s h a d cu lpab ly failed to p r e v e n t his d e a t h or if his 
cond i t ions of d e t e n t i o n h a d c a u s e d his d e a t h , a n ac t ion would have la in 
in n e g l i g e n c e . W i t h r e g a r d to t he C o m m i s s i o n ' s conc lus ion t h a t t h e r e 
was no r e m e d y to e x a m i n e l iabi l i ty for c a u s i n g h e r son suffer ing before 
his d e a t h , t hey d i s p u t e d t h a t t h e r e was any suf fer ing c a u s e d by t h e 
cond i t ions of his d e t e n t i o n . M a r k K e e n a n was in good sp i r i t s p r io r to his 
su ic ide . T h e y a c k n o w l e d g e d t h a t t h e law of n e g l i g e n c e did not a w a r d 
d a m a g e s for d i s t r e s s wh ich did not r e su l t from a phys ica l in jury or did 
not a m o u n t to psych ia t r i c d a m a g e . 
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B. T h e C o u r t ' s a s s e s s m e n t 

123. T h e C o u r t r e i t e r a t e s t h a t Ar t ic le 13 of t h e C o n v e n t i o n 
g u a r a n t e e s t h e avai lab i l i ty a t t h e n a t i o n a l level of a r e m e d y to enforce 
t h e s u b s t a n c e of t h e C o n v e n t i o n r igh t s a n d f r e e d o m s in w h a t e v e r fo rm 
t h e y m i g h t h a p p e n to be s e c u r e d in t he d o m e s t i c legal o r d e r . T h e effect 
of Ar t i c l e 13 is t h u s to r e q u i r e t h e provis ion of a d o m e s t i c r e m e d y to d e a l 
w i t h t h e s u b s t a n c e of a n " a r g u a b l e c o m p l a i n t " u n d e r t h e C o n v e n t i o n a n d 
to g r a n t a p p r o p r i a t e relief, a l t h o u g h C o n t r a c t i n g S t a t e s a r e afforded 
s o m e d i sc re t ion as to t h e m a n n e r in wh ich t h e y confo rm to t h e i r 
C o n v e n t i o n ob l iga t ions u n d e r th is provis ion. T h e scope of t h e ob l iga t ion 
u n d e r Ar t ic le 13 va r i e s d e p e n d i n g on t h e n a t u r e of t h e a p p l i c a n t ' s 
comjDlaint u n d e r t h e C o n v e n t i o n . N e v e r t h e l e s s , t h e r e m e d y r e q u i r e d by 
Ar t ic le 13 m u s t be "effec t ive" in p r a c t i c e as well as in law. In p a r t i c u l a r , 
i ts exerc i se m u s t not be unjus t i f iably h i n d e r e d by the ac t s o r omiss ions of 
t h e a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e (see Aksoy v. Turkey, j u d g m e n t of 
18 D e c e m b e r 1996, Reports 1996-VI, p . 2286, § 9 5 ; Aydm v. Turkey, j u d g m e n t 
of 25 S e p t e m b e r 1997, Reports 1997-VI, pp . 1895-96, § 103; a n d Kaya 
v. Turkey, j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, pp . 329-30, § 106). 

G iven the f u n d a m e n t a l i m p o r t a n c e of t h e r igh t to t h e p r o t e c t i o n of life, 
Ar t ic le 13 r e q u i r e s , in add i t i on to t he p a y m e n t of c o m p e n s a t i o n w h e r e 
aj^iirojjriate, a t h o r o u g h a n d effective i nves t i ga t ion cajsable of l e a d i n g to 
t h e iden t i f i ca t ion a n d p u n i s h m e n t of those r e spons ib l e for t h e d e p r i v a t i o n 
of life, i nc lud ing effective access for t he c o m p l a i n a n t to t he inves t iga t ion 
p r o c e d u r e (see Kaya, c i ted above , pp . 330-31 , § 107). 

124. O n t h e bas i s of t h e ev idence a d d u c e d in t h e j>resent case , t h e 
C o u r t h a s found t h a t t h e r e s p o n d e n t S t a t e is r e spons ib l e u n d e r Ar t ic le 3 
of t h e C o n v e n t i o n for inf l ic t ing i n h u m a n a n d d e g r a d i n g t r e a t m e n t a n d 
j j u n i s h m e n t on M a r k K e e n a n , w h o was m e n t a l l y ill, p r io r to his d e a t h in 
cus tody . T h e a p p l i c a n t ' s c o m p l a i n t s in th is r e g a r d a r e t h e r e f o r e 
" a r g u a b l e " for t h e p u r p o s e s of Ar t ic le 13 in c o n n e c t i o n wi th b o t h 
Ar t i c les 2 and 3 of t h e C o n v e n t i o n (see Boyle and Rice v. the United Kingdom, 
j u d g m e n t of 27 Aj:>ril 1988, Ser ies A no. 131, p . 23 , § 52; Kaya, c i ted above , 
p p . 3 3 0 - 3 1 , § 107; a n d Yasa v. Turkey, j u d g m e n t of 2 S e p t e m b e r 1998, 
Reports 1998-VI, p . 2442, § 113). 

125. T h e C o u r t obse rves t h a t two issues a r i se u n d e r Ar t ic le 13 of t h e 
C o n v e n t i o n : w h e t h e r M a r k K e e n a n h imse l f h a d ava i lab le to h im a r e m e d y 
in r e spec t of t h e p u n i s h m e n t infl icted on h i m a n d w h e t h e r , a f te r his 
su ic ide , t h e a p p l i c a n t , e i t h e r on h e r own b e h a l f or as t he r e p r e s e n t a t i v e 
of h e r son ' s e s t a t e , h a d a r e m e d y ava i l ab le to he r . 

126. C o n c e r n i n g M a r k K e e n a n himself, t h e C o u r t observes t h a t t h e 
p u n i s h m e n t of f u r t h e r i m p r i s o n m e n t a n d s e g r e g a t i o n was imposed on h im 
on 14 M a y 1993 a n d t h a t he c o m m i t t e d suicide on the even ing of 15 M a y 
1993. T h e C o m m i s s i o n found t h a t t h e r e s p o n d e n t S t a t e could not be l iable 
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for failing to provide a r e m e d y which would have b e e n avai lab le to h im 
wi th in a per iod of twenty- four hou r s . It is, however , t h e case t h a t no 
r e m e d y at all was avai lable to M a r k K e e n a n which would have offered h im 
t h e p rospec t of cha l l eng ing the p u n i s h m e n t imposed wi th in t he seven-day 
s eg rega t i on per iod or even wi th in the per iod of twen ty-e igh t days ' add i t i ona l 
i m p r i s o n m e n t . Even a s s u m i n g jud ic ia l review would have provided a m e a n s 
of cha l l eng ing the governor ' s ad jud ica t ion , it would not have b e e n possible 
for M a r k K e e n a n to ob ta in legal aid, legal r e p r e s e n t a t i o n a n d lodge a n 
appl ica t ion wi th in such a sho r t t i m e . Similar ly , t he i n t e r n a l a v e n u e of 
c o m p l a i n t aga ins t ad jud ica t ion to t h e Pr i son H e a d q u a r t e r s took an 
e s t i m a t e d six weeks . T h e C o u r t no tes t he Pr i son O m b u d s m a n ' s f inding 
t h a t t h e r e was no exped i t ious avenue of c o m p l a i n t for p r i sone r s w h o 
r e q u i r e d speedy r ed re s s (see p a r a g r a p h 72 above) . 

127. If it was t h e case , as h a s b e e n s u g g e s t e d , t h a t M a r k K e e n a n was 
not in a fit m e n t a l s t a t e to m a k e use of any ava i lab le r e m e d y , th i s would 
poin t not to t h e a b s e n c e of any n e e d for r e c o u r s e b u t , on t h e c o n t r a r y , t o 
t h e n e e d for t he a u t o m a t i c review of an ad jud ica t ion such as t h e p r e s e n t 
one . T h e C o u r t , m o r e o v e r , is no t p e r s u a d e d t h a t effective r ecou r se a g a i n s t 
t h e ad jud ica t ion would no t have in f luenced t h e cou r se of even t s . M a r k 
K e e n a n h a d b e e n p u n i s h e d in c i r c u m s t a n c e s d i sc los ing a b r e a c h of 
Ar t i c l e 3 of t h e C o n v e n t i o n a n d he h a d the r igh t , u n d e r Ar t ic le 13 of t he 
C o n v e n t i o n , to a r e m e d y which would have q u a s h e d t h a t p u n i s h m e n t 
before it h a d e i t h e r b e e n e x e c u t e d or c o m e to a n end . T h e r e has 
t h e r e f o r e b e e n a b r e a c h of Ar t i c l e 13 in th i s r e spec t . 

128. T u r n i n g to t he r e m e d i e s ava i lab le a f te r M a r k K e e n a n ' s d e a t h , it 
is c o m m o n g r o u n d t h a t t h e i n q u e s t , however useful a fo rum for 
e s t a b l i s h i n g the facts s u r r o u n d i n g M a r k K e e n a n ' s d e a t h , did not p rov ide 
a r e m e d y for d e t e r m i n i n g the l iabil i ty of t h e a u t h o r i t i e s for any a l l eged ill-
t r e a t m e n t or for p rov id ing c o m p e n s a t i o n . 

129. T h e G o v e r n m e n t have s u b m i t t e d t h a t t h e a p p l i c a n t could have 
p u r s u e d an ac t ion in n e g l i g e n c e , e i t h e r on beha l f of h e r son ' s e s t a t e , 
c l a i m i n g t h a t he had suffered injury before his d e a t h or (if he h a d left 
d e p e n d a n t s ) in r e spec t of his d e a t h u n d e r t he F a t a l Acc iden t s Act 
provis ions . T h e s e would , t hey s t a t e d , have provided a d e t e r m i n a t i o n of 
l iabil i ty a n d d a m a g e s . T h e C o u r t is not p e r s u a d e d , however , t h a t a 
f inding of neg l igence by t h e cou r t s by i tself would be c a p a b l e of 
fu rn i sh ing effective r e d r e s s for t he a p p l i c a n t ' s c o m p l a i n t s . T o t h e e x t e n t 
t h a t M a r k K e e n a n infl icted h a r m on h imse l f before t h e m o m e n t of his 
d e a t h , he can be said to have suffered physical d a m a g e . A l t h o u g h the 
C o u r t a ccep t s t h e G o v e r n m e n t ' s s u b m i s s i o n to th i s effect, it does not 
accep t ( a n d t h e G o v e r n m e n t do not a s s e r t ) t h a t a d e q u a t e d a m a g e s 
would have b e e n r ecove rab le or t h a t legal aid would have b e e n ava i lab le 
to p u r s u e t h e m . N o r is it e s t a b l i s h e d t h a t M a r k K e e n a n suffered any 
psych ia t r i c injury from his t r e a t m e n t before his d e a t h . T h e med ica l 
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r e p o r t s r e f e r r e d to a n g u i s h , fear a n d h o p e l e s s n e s s , even t e r r o r . T h e r e is 
no ev idence t h a t th i s would be r e g a r d e d as " in ju ry" in t h e sense 
r ecogn i sed by d o m e s t i c l aw a n d t h e G o v e r n m e n t a c c e p t e d t h a t a n g u i s h 
a n d fear a r e not covered . F u r t h e r m o r e , t he a p p l i c a n t , as t h e m o t h e r of 
a n a d u l t child a n d a n o n - d e p e n d a n t , is u n a b l e to c l a im d a m a g e s u n d e r 
t h e F a t a l A c c i d e n t s Act on h e r own behalf . 

130. T h e q u e s t i o n a r i ses w h e t h e r Ar t i c l e 13 in th is c o n t e x t r e q u i r e s 
t h a t c o m p e n s a t i o n be m a d e ava i lab le . T h e C o u r t i tself will in 
a p p r o p r i a t e cases a w a r d j u s t sa t i s fac t ion , r ecogn i s ing pa in , s t r e s s , 
a n x i e t y a n d f r u s t r a t i o n as r e n d e r i n g a p p r o p r i a t e c o m p e n s a t i o n for non -
p e c u n i a r y d a m a g e . T h e C o u r t cons ide r s t h a t , in t he case of a b r e a c h of 
Ar t i c l e s 2 a n d 3 of t h e C o n v e n t i o n , which r a n k as t h e m o s t f u n d a m e n t a l 
provis ions of t h e C o n v e n t i o n , c o m p e n s a t i o n for t h e n o n - p e c u n i a r y d a m a g e 
flowing from t h e b r e a c h shou ld in p r inc ip le be ava i lab le as p a r t of t h e 
r a n g e of poss ible r e m e d i e s . 

131. In th i s ca se , t h e C o u r t conc ludes t h a t t h e a p p l i c a n t shou ld have 
b e e n ab le to app ly for c o m p e n s a t i o n for h e r n o n - p e c u n i a r y d a m a g e a n d 
t h a t suffered by h e r son before his d e a t h . 

132. M o r e o v e r , d e s p i t e t h e a g g r e g a t e of r e m e d i e s r e f e r r e d to by t h e 
G o v e r n m e n t , no effective r e m e d y was ava i lab le to t h e a p p l i c a n t in t h e 
c i r c u m s t a n c e s of t h e p r e s e n t case which would have e s t ab l i shed w h e r e 
respons ib i l i ty lay for t h e d e a t h of M a r k K e e n a n . In t h e C o u r t ' s view, th i s 
is a n e s sen t i a l e l e m e n t of a r e m e d y u n d e r Ar t ic le 13 for a b e r e a v e d p a r e n t . 

133. Accord ingly , t h e r e h a s b e e n a b r e a c h of Ar t i c l e 13 of t h e 
C o n v e n t i o n . 

IV. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

134. Ar t ic le 41 of t h e C o n v e n t i o n p rov ides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
there to , and if the internal law of the High Contract ing Party concerned allows only 
partial reparat ion to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

135. T h e a p p l i c a n t c l a imed c o m p e n s a t i o n for n o n - p e c u n i a r y d a m a g e 
in r e s p e c t of h e r son ' s i n h u m a n a n d d e g r a d i n g t r e a t m e n t in p r i son , 
re ly ing on D r Reve ley ' s op in ion (see p a r a g r a p h 51 a b o v e ) . She a lso 
c l a i m e d a n a p p r o p r i a t e a w a r d for h e r own grief, e m o t i o n a l loss, d i s t r e s s 
a n d b e r e a v e m e n t , r e f e r r i n g to t he s h a t t e r i n g effect of los ing h e r only son. 

136. T h e G o v e r n m e n t s u b m i t t e d t h a t a f inding of a viola t ion would in 
i tself c o n s t i t u t e j u s t sa t is fact ion for a b r e a c h of all or any of t he Ar t ic les 
u n d e r which c o m p l a i n t is m a d e . Howeve r , if t h e C o u r t was m i n d e d to 



KEENAN v. THE UNITED KINGDOM JUDGMENT 14 I 

a w a r d c o m p e n s a t i o n , they cons ide red t h a t a s u m of a r o u n d 10,000 p o u n d s 
s t e r l ing (GBP) would be a p p r o p r i a t e . 

137. T h e C o u r t recal ls t h a t it has found above t h a t t he infl ict ion of 
p u n i s h m e n t on M a r k K e e n a n in t h e c i r c u m s t a n c e s of t he case was 
i n h u m a n a n d d e g r a d i n g , c o n t r a r y to Ar t ic le 3 . It found t h a t t h e p r i son 
a u t h o r i t i e s ' c o n d u c t did no t infr inge Ar t i c l e 2 of t h e C o n v e n t i o n , t h a t is 
to say, t h a t t h e r e s p o n d e n t S t a t e could not be he ld r e spons ib l e for M a r k 
K e e n a n ' s d e a t h . It also found a v io la t ion of Ar t ic le 13 in r e spec t of t he lack 
of r e m e d i e s ava i l ab le to M a r k K e e n a n to c h a l l e n g e t h e ad jud i ca t i on o r to 
t h e a p p l i c a n t in r e spec t of p r o c e e d i n g s a f te r his d e a t h . 

138. T h e C o u r t finds t h a t M a r k K e e n a n m u s t be r e g a r d e d as h a v i n g 
suffered s igni f icant s t r e s s , a n x i e t y a n d feel ings of i n secu r i t y r e s u l t i n g 
from the d i sc ip l ina ry p u n i s h m e n t p r io r to his d e a t h . T h e a p p l i c a n t , his 
m o t h e r , m u s t a lso be r e g a r d e d as hav ing suffered a n g u i s h a n d d i s t r e s s 
f rom the c i r c u m s t a n c e s of his d e t e n t i o n a n d he r inabi l i ty to p u r s u e a n 
effective a v e n u e of r e d r e s s . M a k i n g a n a s s e s s m e n t on a n e q u i t a b l e bas i s 
a n d b e a r i n g in m i n d t h a t th is was a case of su ic ide a n d not d e l i b e r a t e 
t o r t u r e , t h e C o u r t a w a r d s for n o n - p e c u n i a r y d a m a g e the s u m of 
G B P 7,000 in r e spec t of M a r k K e e n a n to be held by t h e a p p l i c a n t for his 
e s t a t e , and G B P 3,000 to t h e a p p l i c a n t in h e r p e r s o n a l capac i ty . 

B. C o s t s a n d e x p e n s e s 

139. T h e a p p l i c a n t c l a i m e d costs of G B P 4,929.59 for t h e p r o c e e d i n g s 
in t h e d o m e s t i c c o u r t s a n d G B P 32,566.84 for t he p r o c e e d i n g s before t he 
C o n v e n t i o n o r g a n s , b o t h s u m s inclusive of v a l u e - a d d e d t a x (VAT) . 

140. T h e G o v e r n m e n t s u b m i t t e d t h a t t he s u m s c l a i m e d w e r e 
excess ive , in p a r t i c u l a r t h e d i s b u r s e m e n t s of G B P 19,000 in r e s p e c t of 
counse l ' s fees. W h a t e v e r a w a r d m a d e shou ld also be a p p o r t i o n e d to 
ref lect any f indings of non-v io la t ion . T h e y p r o p o s e d t h a t t h e s u m of 
G B P 15,000, inclusive of V A T , would be a r e a s o n a b l e f igure . 

141. T h e C o u r t observes t h a t t h e a p p l i c a n t has b e e n successful in 
e s t a b l i s h i n g a b r e a c h of Ar t i c les 3 a n d 13 of t h e C o n v e n t i o n . It finds 
force in t h e G o v e r n m e n t ' s c r i t i c i sms of t he a m o u n t s c l a i m e d by way of 
counse l ' s fees, wh ich i nc luded a s u m of G B P 8,250 for t h e s u b m i s s i o n of 
t h e m e m o r i a l to t he C o u r t . M a k i n g a n a s s e s s m e n t on a n e q u i t a b l e bas is 
a n d hav ing r e g a r d to a w a r d s m a d e in o t h e r cases , t he C o u r t a w a r d s t h e 
s u m of G B P 21,000, inclusive of V A T . 

C. D e f a u l t i n t e r e s t 

142. A c c o r d i n g to t h e i n f o r m a t i o n ava i lab le to t h e C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t app l i cab le in t h e U n i t e d K i n g d o m at t h e d a t e of a d o p t i o n 
of t h e p r e s e n t j u d g m e n t is 7 .5% per a n n u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n no v io la t ion of Ar t ic le 2 of t h e 
C o n v e n t i o n ; 

2. Holds by five vo tes to two t h a t t h e r e h a s b e e n a v io la t ion of Ar t i c l e 3 of 
t h e C o n v e n t i o n ; 

3 . Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n a v io la t ion of Ar t ic le 13 of t h e 
C o n v e n t i o n ; 

4. Holds u n a n i m o u s l y 
(a) t h a t t h e r e s p o n d e n t S t a t e is to pay t h e a p p l i c a n t , w i th in t h r e e 
m o n t h s , t h e following a m o u n t s : 

(i) in r e s p e c t of n o n - p e c u n i a r y d a m a g e , G B P 10,000 ( t en t h o u s a n d 
p o u n d s s t e r l i n g ) ; 
(ii) for cos ts a n d e x p e n s e s , G B P 21,000 ( twen ty -one t h o u s a n d 
p o u n d s s t e r l i n g ) , inclusive of V A T ; 

(b) t h a t s i m p l e i n t e r e s t a t a n a n n u a l r a t e of 7 .5% shal l be payab le 
from t h e exp i ry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

5. Dismisses u n a n i m o u s l y t h e r e m a i n d e r of t h e a p p l i c a n t ' s c l a ims for j u s t 
sa t i s fac t ion . 

D o n e in Engl i sh , a n d not i f ied in w r i t i n g on 3 Apri l 2 0 0 1 , p u r s u a n t to 
R u l e 77 §§ 2 a n d 3 of t he R u l e s of C o u r t . 

S. DOLI.É J . -P . COSTA 
R e g i s t r a r P r e s i d e n t 

In a c c o r d a n c e w i t h Ar t ic le 45 § 2 of t h e C o n v e n t i o n a n d R u l e 74 § 2 of 
t h e R u l e s of C o u r t , t h e following s e p a r a t e op in ions a r e a n n e x e d to th i s 
j u d g m e n t : 

(a) c o n c u r r i n g op in ion of M r C o s t a ; 
(b) c o n c u r r i n g op in ion of Sir S t e p h e n Sedley; 
(c) j o i n t p a r t l y d i s s e n t i n g op in ion of M r F u h r m a n n a n d M r Kur i s . 

J . - P . C . 
S.D. 
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C O N C U R R I N G O P I N I O N O F J U D G E C O S T A 

(Translation) 

I vo ted w i t h t h e ma jo r i ty of t he C o u r t in favour of f inding t h a t t h e 
rcs j jonden t S t a t e h a d not v io la ted Ar t ic le 2 of t h e C o n v e n t i o n , bu t h a d 
v io la ted Ar t i c l e 3. 

I would l ike to clarify how, in my m i n d a n d in t h e p r e s e n t case , t h e s e 
two Ar t i c les fit t o g e t h e r a n d why I do no t perce ive a n y c o n t r a d i c t i o n 
b e t w e e n t h e two f indings . 

O n e s e e m i n g l y p a r a d o x i c a l , bu t — to m y m i n d - s imp le a n d logical , way 
of a r r i v ing a t t h e conc lus ions of the j u d g m e n t would be to r eve r se t h e 
o r d e r of t h e po in t s in t h e o p e r a t i v e provis ions a n d the p a r a g r a p h s of t he 
j u d g m e n t wh ich provide t h e s u p p o r t i n g r e a s o n s . 

A d m i t t e d l y , it m a y s e e m n a t u r a l to beg in , as does t h e j u d g m e n t , wi th 
t he r ight to life a n d to c o n t i n u e w i t h t h e i n h u m a n a n d d e g r a d i n g 
p u n i s h m e n t a n d t r e a t m e n t . In t he c i r c u m s t a n c e s of t h e p r e s e n t ca se , 
however , I find it m o r e a p p r o p r i a t e t o do t h e oppos i t e . I have scarce ly any 
d o u b t as far as Ar t ic le 3 is c o n c e r n e d . Five days before b e i n g i m p r i s o n e d , 
M a r k K e e n a n , w h o h a d b e e n t r e a t e d in hosp i t a l , h a d b e e n d i a g n o s e d as 
p r e s e n t i n g a p e r s o n a l i t y d i s o r d e r , p a r a n o i d psychosis a n d suic ide t h r e a t s . 
Af ter be ing r e l e a s e d on bai l , t h e n r e - i m p r i s o n e d s o m e four m o n t h s l a t e r to 
serve a f o u r - m o n t h pr i son s e n t e n c e , t h e y o u n g m a n , whose s t a t e of h e a l t h 
was k n o w n to t h e p r i son ' s s en io r med i ca l officer (who h a d consu l t ed t he 
psych ia t r i s t w h o h a d b e e n t r e a t i n g h i m ) , m a n i f e s t e d very se r ious 
d i s o r d e r s . F i f teen days a f te r h e had b e e n i m p r i s o n e d , h e t h r e a t e n e d to 
h a n g h imse l f a n d a noose fash ioned from a bed s h e e t was found in his 
cell. T w o w e e k s l a t e r he a t t a c k e d two hosp i t a l officers. A p r i son doc to r , 
w h o h a d h a d only six m o n t h s ' t r a i n i n g in psych ia t ry , cer t i f ied h im fit for 
ad jud ica t ion in r e spec t of t h e a s sau l t a n d , in t he m e a n t i m e , fit for 
p l a c e m e n t in t h e s e g r e g a t i o n un i t w i t h i n t h e p r i son ' s p u n i s h m e n t block, 
a m e a s u r e which was t a k e n t h e s a m e d a y by the p r i son ' s d e p u t y gove rno r . 
M a r k K e e n a n t h e n t h r e a t e n e d to c o m m i t su ic ide , c l a i m e d to be h e a r i n g 
voices a n d to t h i n k he was J e s u s C h r i s t . H e n o n e t h e l e s s r e m a i n e d in t h e 
s e g r e g a t i o n un i t f rom 3 to 15 May . O n 14 M a y t h e d e p u t y g o v e r n o r 
o r d e r e d h i m to serve twen ty -e igh t a d d i t i o n a l days in p r i son for h a v i n g 
a t t a c k e d t h e hosp i t a l officers (it shou ld be n o t e d t h a t , on t h a t d a t e , he 
h a d only n i n e days left before his e x p e c t e d r e l ea se d a t e ) . It w a s on t h e 
following day t h a t he h a n g e d h imse l f w i th a l i g a t u r e f a sh ioned f rom a 
bed shee t . 

In m y op in ion , a n d however de l i ca t e t h e a s s e s s m e n t wh ich the p r i son 
a u t h o r i t i e s h a d to m a k e , t h e c o n f i n e m e n t of t he a p p l i c a n t a n d t h e 
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s e n t e n c e to a f u r t h e r four w e e k s in p r i son w h e n he had only days left 
be fore t h e e x p e c t e d d a t e of his r e l ea se c o n s t i t u t e d t r e a t m e n t a n d 
p u n i s h m e n t c o n t r a r y to Ar t i c l e 3 , hav ing r e g a r d to K e e n a n ' s pe r sona l i t y . 
I n t h a t connec t i on , I find a c o m p a r i s o n w i t h Kudla v. Poland ( [ G C ] , 
no . 30210/96 , E C H R 2000-XI ) , in wh ich the C o u r t did not find a v io la t ion 
of Ar t i c l e 3, very i l l u m i n a t i n g . 

H o w e v e r , I wou ld , pe r sona l ly , have r e a c h e d the s a m e conc lus ion if t he 
y o u n g m a n h a d a t t e m p t e d to kill h imse l f w i t h o u t success or if he h a d 
m a n i f e s t e d his d e s p e r a t i o n in o t h e r ways , such as i n ju r ing himself , as -
a las — s o m e t i m e s h a p p e n s . In o t h e r words , it is no t , in m y view, K e e n a n ' s 
d e a t h wh ich r e v e a l e d t he i n h u m a n n a t u r e of w h a t he h a d suffered. T h e 
two t h i n g s a r e d i s t inc t . 

It is p rec ise ly for t h a t r e a s o n t h a t I have no difficulty, even t h o u g h a 
d e a t h o c c u r r e d , in conc lud ing t h a t t h e r e h a s not b e e n a v io la t ion of 
Ar t i c l e 2. T h e posi t ive ob l iga t ion on t h e S t a t e s to t a k e a p p r o p r i a t e s t eps 
t o p r o t e c t life, p a r t i c u l a r l y in r e spec t of s o m e o n e p laced u n d e r t h e 
supe rv i s ion of t h e p r i son a u t h o r i t i e s , does not a p p e a r to m e to have b e e n 
v io la t ed in t h e p r e s e n t case . M a r k K e e n a n was r e g u l a r l y m o n i t o r e d a n d 
was g iven m e d i c a l t r e a t m e n t in p r i son . H e was a lso p u t on "f i f teen-
m i n u t e w a t c h e s " (16 Apr i l , 30 Apr i l , 1 M a y ) . T h e r isk t h a t he m i g h t 
c o m m i t suicide was known a n d was t a k e n ser iously . H i s severe ly 
d e r a n g e d a n d fragi le p e r s o n a l i t y m a d e h i m a suic ide r isk, bu t a lso m e a n t 
t h a t he was u n p r e d i c t a b l e , a n d it was imposs ib le to k e e p h i m u n d e r 
o b s e r v a t i o n twen ty - four h o u r s a day. In sho r t , I do not t h i n k t h a t his 
r igh t to life was v io la ted by t h e r e s p o n d e n t S t a t e , even neg l igen t ly . 

In s u m , I do not t h e r e f o r e d i s a g r e e wi th t h e o p e r a t i v e provis ions of t h e 
j u d g m e n t , bu t I do th ink t h a t t h e r e a s o n i n g which was followed h a s t h e 
d i s a d v a n t a g e of s u g g e s t i n g t h a t Ar t i c l e 3 is in s o m e w a y a s u b s t i t u t e for 
Ar t ic le 2 a n d t h a t it is b e c a u s e t h e C o u r t d id not find t h a t t h e r e h a d b e e n a 
v io la t ion of t h a t Ar t i c l e t h a t it fell back on Ar t ic le 3 . I t h ink , on t h e 
c o n t r a r y , t h a t t h e two Ar t i c l e s a r e a u t o n o m o u s a n d t h a t , in o t h e r 
s c e n a r i o s , t he oppos i t e finding could be a r r i ved a t , t h a t is, a v io la t ion of 
Ar t i c l e 2 bu t not of Ar t ic le 3 . T h e r e is t h u s n o logical h i e r a r c h y b e t w e e n 
t h e m . A d m i t t e d l y , t h e p r a c t i c e is to follow t h e o r d e r of t h e C o n v e n t i o n 
i tself a n d to e x a m i n e first t h e c o m p l a i n t b a s e d on Ar t ic le 2. T h a t 
a p p r o a c h is no t ob l iga tory , however , a n d the p r e s e n t case s e e m s to m e to 
i l l u s t r a t e t h a t . 
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Article 2 

1. W i t h s o m e h e s i t a t i o n I have j o i n e d wi th t he o t h e r m e m b e r s of t h e 
C o u r t in f ind ing no b r e a c h of Ar t ic le 2. T h e e s s e n t i a l bas is of t h e 
major i ty ' s f inding of a b r e a c h of Ar t ic le 3 a n d of t h e u n a n i m o u s f ind ing 
of a b r e a c h of Ar t i c l e 13 is, a f t e r all, t h a t a d i s t u r b e d p r i s o n e r , k n o w n to 
be a suicide risk b u t now a p p r o a c h i n g the e n d of his s h o r t s e n t e n c e , w a s 
a d m i n i s t r a t i v e l y s e n t e n c e d for a violent b r e a c h of d isc ip l ine to a f u r t h e r 
s u b s t a n t i a l spel l of i m p r i s o n m e n t , t h e first p a r t in pun i t i ve i so la t ion , 
w i t h o u t t he possibi l i ty of a p p e a l or review. It is u n d e r s t a n d a b l e t h a t 
t he se facts w e r e r e g a r d e d by t h e d i s s e n t i n g m e m b e r s of t h e C o m m i s s i o n 
as ind ica t ive of a b r e a c h of Ar t i c l e 2. M r Rozak i s , for e x a m p l e , w r o t e : 

"... the authori t ies , while they knew about the suicidal tendencies of Mark Keenan, 
and [while] they had in their hands reasonable means to avert the fatal incident, opted 
for a policy which contributed to ra ther than avoided his taking of his life." 

2. Ar t ic le 2 con t a in s not a g e n e r a l a s s e r t i o n of t he r i g h t to life b u t a 
specific ob l iga t ion of S i g n a t o r y S t a t e s to p r o t e c t t h a t r i gh t by law. T h i s is 
why t h e facts wh ich have led t h e C o u r t to find a b r e a c h of Ar t ic le 3 m i g h t 
n o less ap t ly have b e e n r e g a r d e d as d e m o n s t r a t i n g a b r e a c h of Ar t i c l e 2. 
N e v e r t h e l e s s , in t h e l ight of t h e view of t h e o t h e r m e m b e r s of t h e C o u r t 
t h a t a causa l link is not sufficiently m a d e ou t , I have not d i s s e n t e d . 

Article 3 

3. For t h e s a m e r e a s o n s , I have h a d d o u b t s a b o u t t h e f inding of a 
v io la t ion of Ar t ic le 3. At t h e d a t e of t he p r e s e n t j u d g m e n t t h e C o u r t is 
still c o n s i d e r i n g in o t h e r p r o c e e d i n g s t he c o m p a t i b i l i t y wi th Ar t i c l e s 5 
a n d 6 of a s y s t e m which allows a S t a t e official to impose a n u n a p p e a l a b l e 
p e n a l t y of loss of l iber ty u p o n a p r i sone r . T a k i n g t h e d i sc ip l ina ry sy s t em, 
t h e r e f o r e , to be p r o p e r , I can see force in t h e view t h a t so long as d i s t u r b e d 
offenders r e m a i n in t h e g e n e r a l p r i son p o p u l a t i o n t h e y c a n n o t be 
e x e m p t e d f rom i ts provis ions , p rov ided t h e p r i son doc to r cer t i f ies t h e m 
fit for p u n i s h m e n t . 

4. M o r e o v e r , un l ike m o s t b r e a c h e s of Ar t ic le 2, a b r e a c h of Ar t ic le 3 
r e q u i r e s no fatal i ty . Yet , if M a r k K e e n a n h a d not kil led himself , it is not 
easy to see w h a t his case would have b e e n u n d e r Ar t i c l e 3. As t he C o u r t 
h a s m o r e t h a n o n c e sa id , all p u n i s h m e n t is to a n e x t e n t d e g r a d i n g . 
Moreove r , as is c o n f i r m e d by t h e p a t t e r n of vo t ing in t h e p r e s e n t case , 
v io la t ion of Ar t ic le 13 does not r e q u i r e a n e s t a b l i s h e d , bu t only a n 
a r g u a b l e , b r e a c h of a s u b s t a n t i v e C o n v e n t i o n r igh t . In t h e end , however , 
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I have cas t m y vote in favour of a f inding of a b r e a c h of Ar t ic le 3 b e c a u s e it 
is ev iden t from the fa ta l o u t c o m e t h a t t h e s t r e s s of t he p u n i s h m e n t on th is 
d i s t u r b e d of fender was g r e a t e r t h a n it o u g h t to have b e e n m a d e to b e a r . In 
t h e l ight of t h e i n a d e q u a t e m o n i t o r i n g of his cond i t ion , t h e c o m b i n a t i o n 
of t he infl ict ion a n d the t i m i n g of th i s p u n i s h m e n t can p rope r ly be 
c h a r a c t e r i s e d as i n h u m a n . 

5. T h i s conc lus ion , it shou ld be no ted , is not d e p e n d e n t on a 
c o n s e q u e n t i a l d e a t h . T h a t t h e s a m e or not very d i f ferent findings m i g h t 
have a n s w e r e d t h e q u e s t i o n of c a u s a t i o n u n d e r Ar t ic le 2 a n d have b e e n 
c h a r a c t e r i s e d as a fa i lure of t h e law to p r o t e c t M a r k K e e n a n ' s r ight to 
life n e e d s p e r h a p s to be b o r n e in m i n d by t hose wi th respons ib i l i ty in th i s 
a r e a of publ ic a d m i n i s t r a t i o n . 

Article 13 

6. A l t h o u g h m o n e y is s o m e t i m e s t h e only form in which r e d r e s s for a n 
in jus t ice can be g iven, it does not follow t h a t t h e r e q u i r e m e n t of Ar t i c l e 13 
for a n effective r e m e d y will necessa r i ly be sat isf ied by a p a y m e n t of 
d a m a g e s . T h e p r e s e n t case , in m y op in ion , d e m o n s t r a t e s in a t leas t two 
i m p o r t a n t r e s p e c t s t h a t a n effective r e m e d y m a y lie e l s e w h e r e . 

Mark Keen an 

7. It is b e c a u s e of t h e w a n t of r e c o u r s e for a m e n t a l l y d i s t u r b e d 
p r i s o n e r aga ins t a pun i t i ve a w a r d of e x t r a days t h a t t h e r e was a b r e a c h 
of Ar t i c l e 13 in r e l a t i on t o t h e d e c e a s e d . H e h a d no effective r e m e d y 
a g a i n s t a p u n i s h m e n t which a r g u a b l y v io la ted his r i g h t s u n d e r Ar t i c les 2 
a n d 3 (we do no t yet know w h e t h e r Ar t i c l e s 5 or 6 w e r e a lso v io l a t ed ) . It is 
p la in from the r e p o r t of t h e sen io r p r i son med ica l officer a t H M P E x e t e r , 
D r K e i t h , (on wh ich mos t of my own conc lus ions in th i s case a r e b a s e d ) 
t h a t M a r k K e e n a n ' s cond i t i on a n d b e h a v i o u r a r e by no m e a n s 
e x c e p t i o n a l . O t h e r cases will differ in d e g r e e bu t not necessa r i ly in k ind. 
It will be for t h e U n i t e d K i n g d o m g o v e r n m e n t to dec ide to w h a t e x t e n t t he 
logic of t he C o u r t ' s dec i s ion calls e i t h e r for a u t o m a t i c review or for a r igh t 
of i m m e d i a t e a p p e a l in r e l a t i on to a w a r d s of a d d i t i o n a l days to p r i s o n e r s 
of p a r t i c u l a r k inds or p r i s o n e r s gene ra l ly . 

Susan Keenan 

8. As to t h e q u e s t i o n of a r e m e d y - t h e word is ha rd ly a p p r o p r i a t e - for 
M a r k K e e n a n ' s d e a t h , I do not bel ieve t h a t a c l a im in d o m e s t i c law by his 
m o t h e r for a s u m of m o n e y could be r e g a r d e d w i t h o u t m o r e as a n effective 
r e m e d y , a n d I do not suppose t h a t she so r e g a r d s it. W h a t is n e c e s s a r y in 
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such a case as th i s , as t h e C o u r t has severa l t i m e s s t r e s s e d , is a p r o p e r a n d 
effective i n q u i r y i n t o r e spons ib i l i ty for t h e d e a t h . T h i s c a n , it is t r u e , t a k e 
t h e form of a n ac t ion for d a m a g e s if t h e a l loca t ion of l iabil i ty is a 
p r e r e q u i s i t e of a n a w a r d . H e r e , however , t h e C o u r t h a s conc luded ( an d 
t h e a m o u n t of t h e G o v e r n m e n t ' s own c o n t i n g e n t offer of j u s t sa t i s fac t ion 
conf i rms) t h a t t h e pauc i t y of t he d a m a g e s ava i lab le to a n o n - d e p e n d e n t 
p a r e n t such as t he a p p l i c a n t in h e r c apac i t y as a d m i n i s t r a t r i x of h e r son ' s 
e s t a t e m a k e s he r c a u s e of a c t i on a n ineffective r e m e d y — not in t h e sense 
t h a t m o r e m o n e y would m a k e it a n effective r e m e d y bu t in t he sense t h a t 
it is too l i t t le to be w o r t h p u r s u i n g . I n d e e d the dec is ions of t he C o u r t of 
A p p e a l and the H o u s e of Lo rds in Hicks v. Chief Constable of South Yorkshire 
[1992] 1 All E n g l a n d Law R e p o r t s 690, 2 All E n g l a n d L a w R e p o r t s 65 , t h a t 
c r u s h in jur ies l ead ing to d e a t h wi th in m o m e n t s d o not s o u n d in d a m a g e s , 
m a k e s it e x t r e m e l y unl ike ly t h a t any d a m a g e s at all would be a w a r d e d for 
a b r ie f pe r iod of suf fe r ing before a v io lent d e a t h ; a n d if a n y d a m a g e s w e r e 
a w a r d e d , t h e y would be a t m o s t a few h u n d r e d p o u n d s . 

9. W h a t could , however , afford a n effective r e m e d y for d e a t h of t h e 
p r e s e n t k ind is a n i n q u e s t w i t h p r o c e d u r e s which a s s u r e t he r i g h t s a n d 
i n t e r e s t s of p e r s o n s such as t h e app l i can t a n d wi th power to d e t e r m i n e 
respons ib i l i ty w h e r e th i s is poss ible . It is c o m m o n g r o u n d t h a t t he 
Eng l i sh i n q u e s t in its m o d e r n form does no t afford t h e s e t h i n g s . T h i s is 
not b e c a u s e t he C o r o n e r s ' Act 1988 forbids it: on t he c o n t r a r y , by sec t ion 
1 l (5 ) (b ) ( i i ) it r e q u i r e s a finding to be m a d e as to how t h e d e c e a s e d c a m e 
by his d e a t h , a provis ion pla in ly capab l e of i nc lud ing an a l loca t ion of 
respons ib i l i ty in a p r o p e r ca se . It is b e c a u s e Ru le 42 of the C o r o n e r s ' 
R u l e s 1984, m a d e in t h e exerc i se of d e l e g a t e d powers by t h e Lord 
C h a n c e l l o r , forbids t he f r a m i n g of t h e verd ic t in such a way as to a p p e a r 
t o d e t e r m i n e civil l iabil i ty o r a n a m e d p e r s o n ' s c r i m i n a l respons ib i l i ty . 

10. It is no t for this C o u r t to d e t e r m i n e how t h e U n i t e d K i n g d o m is to 
s ecu re c o m p l i a n c e wi th Ar t i c l e 13 following a p r i son su ic ide . Bu t it m a y be 
obse rved t h a t t he p a t r i a t i o n of the C o n v e n t i o n by the H u m a n R i g h t s Act 
1998 has not b r o u g h t t h e i ssue , as it b r i ngs o t h e r i ssues , w i th in t h e 
p rocesses now avai lab le to t h e n a t i o n a l c o u r t s for s e c u r i n g c o m p l i a n c e 
wi th the C o n v e n t i o n , b e c a u s e Ar t ic le 13 h a s not b e e n inc luded in t he 
C o n v e n t i o n r igh t s s c h e d u l e d to t he Act . As a r e s u l t , t h e r e q u i r e m e n t of 
sec t ion 3 of t h e Act t h a t all l eg is la t ion is so far as poss ible to be r e a d a n d 
given effect in a way which is c o m p a t i b l e wi th t he s c h e d u l e d C o n v e n t i o n 
r igh t s does not give t he c o u r t s a n y m a n d a t e to i n t e r p r e t t h e word " h o w " in 
sec t ion 11 of t he C o r o n e r s ' A c t 1988 in a way c o m p a t i b l e w i t h Ar t ic le 13. It 
m u s t t he r e fo r e be for t h e G o v e r n m e n t r a t h e r t h a n t h e c o u r t s in th i s 
i n s t a n c e to dec ide how to m a k e good the a p p l i c a n t ' s lack of a n effective 
r e m e d y for t h e suic ide in cus tody of h e r son. 
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O F J U D G E S F U H R M A N N A N D K U R I S 

T h e ma jo r i t y of t h e C h a m b e r has c o n c l u d e d t h a t t h e r e has b e e n a 
v io la t ion of Ar t i c l e 3 of t he C o n v e n t i o n as r e g a r d s t h e a l l ega t ions of t he 
a p p l i c a n t t h a t h e r son was s u b j e c t e d to i n h u m a n a n d / o r d e g r a d i n g 
t r e a t m e n t by t h e p r i son a u t h o r i t i e s in M a y 1993. W e r e g r e t t h a t we a r e 
u n a b l e to s h a r e th is op in ion . 

1. It is c o n s i d e r e d by t h e ma jo r i ty of t he C h a m b e r t h a t t h e impos i t i on 
of a se r ious d i sc ip l ina ry p u n i s h m e n t o n M a r k K e e n a n by t h e p r i son 
a u t h o r i t i e s was not c o m p a t i b l e w i t h t h e s t a n d a r d of t r e a t m e n t r e q u i r e d 
in r e s p e c t of a m e n t a l l y ill p e r s o n a n d m u s t t h e r e f o r e be r e g a r d e d as 
c o n s t i t u t i n g i n h u m a n a n d d e g r a d i n g t r e a t m e n t a n d p u n i s h m e n t w i th in 
t h e m e a n i n g of Ar t i c l e 3 of t h e C o n v e n t i o n . In t he op in ion of t h e 
ma jo r i ty , t h e r e h a d b e e n a defec t ive m o n i t o r i n g of his cond i t i on a n d a 
lack of i n f o r m e d psych ia t r i c i n p u t in to his a s s e s s m e n t a n d t r e a t m e n t 
wh ich disclosed s igni f icant defec ts in t he med ica l c a r e p rov ided to a 
m e n t a l l y ill p e r s o n k n o w n to be a suic ide r isk. 

2 . As co r rec t ly r eca l l ed in p a r a g r a p h 109 of t h e j u d g m e n t , ill-
t r e a t m e n t m u s t a t t a i n a m i n i m u m level of sever i ty if it is to fall w i th in 
t h e scope of Ar t ic le 3 . T h e a s s e s s m e n t of th i s m i n i m u m is r e l a t ive : it 
d e p e n d s on all t h e c i r c u m s t a n c e s of t he case , such as t h e d u r a t i o n of t h e 
t r e a t m e n t , its physical a n d / o r m e n t a l effects a n d , in s o m e cases , t h e sex , 
age a n d s t a t e of h e a l t h of t h e v ic t im. 

T h e S t a t e m u s t e n s u r e t h a t a p e r s o n is d e t a i n e d in cond i t i ons which a r e 
c o m p a t i b l e w i t h r e s p e c t for his h u m a n d ign i ty , t h a t t h e m a n n e r a n d 
m e t h o d of t he e x e c u t i o n of t he m e a s u r e do no t subjec t h i m to d i s t r e s s or 
h a r d s h i p of a n i n t e n s i t y e x c e e d i n g the u n a v o i d a b l e level of suf fe r ing 
i n h e r e n t in d e t e n t i o n a n d t h a t , given t h e p rac t i ca l d e m a n d s of 
i m p r i s o n m e n t , his h e a l t h a n d wel l -be ing a r e a d e q u a t e l y s e c u r e d by, 
a m o n g o t h e r t h i n g s , p rov id ing h i m wi th t h e r e q u i s i t e m e d i c a l a s s i s t a n c e 
(see Kudla v. Poland [ G C ] , no . 30210 /96 , §§ 94 e t seq. , E C H R 2000-XI ) . 

T h e decis ive poin t is w h e t h e r t h e r e w e r e physical or m e n t a l i nd i ca t i ons 
which r e n d e r e d or shou ld have r e n d e r e d the p r i son a u t h o r i t i e s a w a r e t h a t 
t h e r e was a r isk of any a c u t e or s eve re suffer ing as a r e su l t of t h e m e a s u r e 
(seeBollan v. the United Kingdom ( d e c ) , no. 42117 /98 , E C H R 2000-V) . 

3 . W e s h a r e t h e op in ion of t he ma jo r i ty of t h e C o m m i s s i o n t h a t t h e r e 
is no c o n t e m p o r a n e o u s ev idence t h a t p r io r to his d e a t h M a r k K e e n a n was 
suf fer ing from a s ignif icant level of a n g u i s h or d i s t r e s s a t t r i b u t a b l e to his 
cond i t i ons of d e t e n t i o n . 

It h a s to be n o t e d t h a t on t he s a m e day on which he c o m m i t t e d su ic ide , 
a t a b o u t 6.25 p .m. , h e was vis i ted in t h e m o r n i n g by D r B i c k e r t o n , w h o 
found h i m ca lm , pol i te a n d r e l axed , t h e n by t h e d e p u t y gove rno r , 
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M r M c C o m b e , wi th w h o m he only h a d a d iscuss ion a b o u t t h e r igh t to buy 
tobacco a n d w h o left h i m r e l a x e d . Las t bu t not l eas t , in t h e a f t e r n o o n of 
t h e s a m e day he was vis i ted by a n old f r iend w h o saw h i m for s o m e t w e n t y 
m i n u t e s a n d found h i m in good sp i r i t s , save for a d i s a p p o i n t m e n t 
c o n c e r n i n g t h e fact t h a t he h a d an a d d i t i o n a l twen ty -e igh t days to serve 
in p r i son . T h i s v is i tor left h i m looking fo rward to his n e x t visit t h e 
following S a t u r d a y a n d , in t h e recol lec t ion of t h e p r i son officer w h o 
r e t u r n e d M a r k K e e n a n to his cell a f te r t he visit , M a r k K e e n a n a p p e a r e d 
to be in h igh sp i r i t s a n d was very t a l k a t i v e . 

U n d e r t h e s e c i r c u m s t a n c e s , we c a n n o t b u t conc lude t h a t t h e p r i son 
a u t h o r i t i e s h a d no rea l i s t i c p r o s p e c t of pe rce iv ing t h a t M a r k K e e n a n was 
a t risk of c o m m i t t i n g suic ide a n d t h a t t he pr i son a u t h o r i t i e s d id all t h a t 
could r e a s o n a b l y be e x p e c t e d of t h e m . T h i s finding led by the way to t he 
r e a s o n i n g , a l so used by t h e C h a m b e r in its u n a n i m o u s conclus ion , t h a t 
t h e r e had b e e n no v io la t ion of Ar t ic le 2 of t h e C o n v e n t i o n in th is ca se . 

T h e s a m e a r g u m e n t s m i l i t a t e in o u r op in ion a lso in favour of finding 
t h a t t h e r e h a s b e e n no v io la t ion of Ar t i c l e 3 and , like t h e ma jo r i ty of t h e 
C o m m i s s i o n , we c a n n o t find a sufficient bas is for d r a w i n g conc lus ions , to 
t h e r equ i s i t e s t a n d a r d of p roof beyond r e a s o n a b l e d o u b t , t h a t t he 
s e g r e g a t i o n of M a r k K e e n a n c o n s t i t u t e d t r e a t m e n t of t he sever i ty 
p r o h i b i t e d by Ar t ic le 3 of t h e C o n v e n t i o n . 
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SOMMAIRE 1 

Suicide d'un détenu atteint d'une maladie mentale 

Article 2 

Vie - Suicide d'un détenu atteint d'une maladie mentale - Obligations positives - Point de 
savoir si les autorités connaissaient ou auraient dû connaître le risque pesant sur la vie -
Devoir des autorités de protéger les personnes placées en détention - Point de savoir si les 
autorités ont pris des mesures suffisantes pour éviter le risque de suicide 

Article 3 

Peines ou traitements inhumains ou dégradants - Suicide d'un détenu atteint d'une maladie 
mentale - Absence de surveillance effective de l'état d'un détenu atteint d'une maladie mentale -
Caractère insuffisant du suivi et du traitement psychiatriques d'un détenu atteint d'une maladie 
mentale - Fait d'infliger une sanction disciplinaire à un détenu atteint d'une maladie mentale 

* 
* * 

La requérante est la mère de Mark Keenan, qui s'est suicide à l'âge de vingt-huit 
ans alors qu'il purgeait une peine de prison. Mark Keenan, qui avait des 
antécédents de maladie mentale, fut incarcéré le 1" avril 1993 après avoir été 
condamné à quatre mois d 'emprisonnement pour agression sur la personne de 
son amie. Il fut reçu au centre médical de la prison pour y passer une visite. Le 
médecin-chef de la prison prit l'avis du psychiatre qui avait suivi Mark Keenan 
avant son arrivée à la prison. Selon le psychiatre, Mark Keenan présentait des 
troubles de la personnalité. Le 14 avril 1993, il se barricada dans la salle de garde 
du centre médical pour protester contre la proposition de le transférer dans une 
cellule ordinaire. Le directeur de la prison ordonna une peine d 'emprisonnement 
supplémentaire de quatorze jours avec sursis. Le 16 avril 1993, Mark Keenan fut 
transféré dans une cellule ordinaire puis reconduit au centre médical le lendemain 
soir après qu 'une corde fabriquée avec un drap eut été trouvée dans sa cellule. Il 
lui placé dans une cellule nue avec une surveillance tous les quarts d 'heure. Le 
26 avril 1993, on tenta une nouvelle fois de le transférer dans une cellule 
ordinaire, mais il fut reconduit au centre médical le lendemain. Le 29 avril 1993, 
il fut examiné par le psychiatre consultant de la prison, qui ne considéra pas qu 'un 
internement psychiatrique était nécessaire mais prescrivit un changement de 
médicaments. Le 30 avril 1993, on nota une dégradation de son état mental , et un 
autre médecin, sans formation en psychiatrie, ordonna de reprendre le t rai tement 
précédent. Plus tard au cours de la journée, Mark Keenan agressa deux infirmiers 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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et fut en conséquence placé dans une cellule nue au centre médical et surveillé 
toutes les quinze minutes. Le 1" mai 1993, le docteur Bickerton, qui avait suivi 
une formation de six mois en psychiatrie, certifia que Mark Keenan était en état 
de passer en jugement pour agression et d'être placé en isolement dans le quart ier 
disciplinaire de la prison. Le directeur adjoint de la prison ordonna de le placer en 
isolement. A la suite de son transfert, il déclara à des gardiens de prison qu'il avait 
des idées suicidaires. Il fut transféré dans une cellule nue du quart ier sanitaire et 
surveillé toutes les quinze minutes. Il revint dans le quart ier d'isolement le 3 mai 
1993. Aucune autre mention ne fut portée dans son dossier médical jusqu'au 15 mai 
1993, date de son suicide. Le 14 mai 1993, on considéra qu'il était en état de passer 
en jugement et il fut reconnu coupable d'agression sur la personne des deux 
infirmiers. On lui infligea vingt-huit jours d 'emprisonnement supplémentaires, ce 
qui eut pour effet de retarder sa sortie du 23 mai au 20 juin 1993. Dans la matinée 
du 15 mai 1993, le docteur Bickerton l 'examina et le trouva calme et détendu. 
D'autres personnes qui le virent ce jour-là le trouvèrent aussi de bonne humeur. 
Dans la soirée, toutefois, des gardiens le découvrirent pendu aux barreaux de sa 
cellule par une corde fabriquée avec un drap. Il fut déclaré mort. Lors de l 'enquête 
judiciaire menée par un coroner, le jury rendit un verdict de mort accidentelle. La 
requérante fut admise au bénéfice de l'assistance judiciaire à la seule fin d'obtenir 
de nouveaux témoignages et l'avis d'un conseil. Toutefois, le conseil déclara qu 'une 
action pour faute ne saurait être couronnée de succès car il n'existait aucune 
preuve que Mark Keenan ait subi un dommage constituant un motif d'ester en 
justice. Pour ce qui était d'une action en vertu de la loi de 1976 sur les accidents 
mortels, le conseil était d'avis que, Mark Keenan étant âgé de plus de dix-huit ans 
au moment de sa mort , la requérante ne pouvait prétendre à des dommages-
intérêts pour perte d'un proche, et il n'existait aucune personne à charge 
susceptible d ' intenter une action. Quant aux dépenses encourues par la 
requérante pour les funérailles, leur montant n'était pas suffisant pour justifier 
l'octroi de l'assistance judiciaire. Le service de l'assistance judiciaire supprima 
par la suite le certificat d'assistance judiciaire de la requérante . 

1. Article 2: pour qu'il y ait obligation positive de prendre préventivement des 
mesures d'ordre pratique pour protéger un individu dont la vie est menacée par 
les agissements criminels d'autrui, il doit être établi que les autorités savaient ou 
auraient dû savoir sur le moment qu 'un individu donné était menacé de manière 
réelle et immédiate dans sa vie et qu'elles n'ont pas pris, dans le cadre de leurs 
pouvoirs, les mesures qui, d'un point de vue raisonnable, auraient sans doute 
pallié ce risque. En l'espèce, il faut rechercher dans quelle mesure ces principes 
s'appliquent lorsque le risque est celui d 'automutilation. Les personnes en garde 
à vue sont fragiles et les autorités ont le devoir de les protéger; il incombe à l'Etal 
de fournir une explication quant à l'origine de blessures survenues en garde à vue, 
cette obligation étant particulièrement stricte lorsque la personne décède. Alors 
que les autorités pénitentiaires doivent s 'acquitter de leurs tâches de manière 
compatible avec les droits et libertés de l'individu concerné, des mesures et 
précautions générales peuvent être prises afin de diminuer les risques 
d'automutilation sans empiéter sur l 'autonomie individuelle. Quant à savoir s'il 
faut prendre des mesures plus strictes à l'égard d'un détenu et s'il est raisonnable 
de les appliquer, cela dépend des circonstances de l'affaire. Une question doit être 
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t ranchée: les autorités savaient-elles ou auraient-elles dû savoir en l'espèce qu'il y 
avait un risque réel et immédiat que Mark Kcenan se suicide et, dans l'affirmative, 
ont-elles fait tout ce que l'on pouvait raisonnablement a t tendre d'elles pour 
prévenir ce risque? A cet égard, les autorités savaient qu'il était at teint d'une 
maladie mentale chronique, et son comportement après son admission à la prison 
les a alertées quant à ses tendances suicidaires. Elles étaient donc conscientes que 
son état mental était tel qu'il risquait d 'a t tenter à ses jours et que, de plus, ses 
menaces devaient être prises au sérieux; elles étaient donc dans cette mesure 
réelles. Ce risque était toutefois plus ou moins immédiat. A certaines périodes, il 
avait un comportement apparemment normal ou était au moins en mesure de 
faire face au stress de sa situation et l'on ne saurait conclure qu'il a couru un 
risque immédiat tout au long de sa détention. Cependant , son état étant variable, 
il avait besoin d'une surveillance étroite pour parer à une aggravation subite. Il se 
pose donc la question de savoir si les autorités pénitentiaires ont fait tout ce que 
l'on pouvait raisonnablement a t tendre d'elles étant donné la nature du risque que 
présentait Mark Kcenan. Dans l 'ensemble, les autorités ont réagi de manière 
raisonnable face à son comportement en le plaçant à l'hôpital et sous surveillance 
lorsqu'il montrait des tendances suicidaires. Il recevait quotidiennement la visite 
de médecins de la prison, qui ont consulté à deux reprises des psychiatres de 
l 'extérieur. Les médecins de la prison, cpii auraient pu à tout moment décider de 
mettre lin à l'isolement, le jugèrent apte à supporter ce régime. Le 15 mai 1993, il 
n'y avait aucune raison d'alerter les autorités pour leur signaler qu'il était 
perturbé et risquait donc de commettre une tentative de suicide. Dans ces 
conditions, il n 'apparaît pas que les autorités aient omis d'appliquer une mesure 
qu'elles auraient raisonnablement dû prendre. Les questions relatives au niveau 
de vigilance exercé pendant les jours précédant la mort de Mark Kcenan doivent 
être examinées sous l'angle de l'article 3. 
Conclusion: non-violation (unanimité) . 

2. Article 3 : on ne saurait contester cpte Mark Keenan ait éprouvé angoisse et 
détresse durant la période précédant sa mort , mais il n'est pas possible de 
discerner avec certi tude dans quelle mesure ses symptômes pendant son 
emprisonnement, ou même sa mort, ont résulté des conditions de détention qui 
lui ont été imposées par les autorités pénitentiaires. Toutefois, cette difficulté 
n'est pas déterminante pour trancher la question de savoir si les autorités ont 
respecté l'obligation où les mettait l'article 3 de protéger Mark Keenan de tout 
t rai tement ou de toute peine contraire à cette disposition. Il est des circonstances 
où la preuve de l'effet réel d 'une mesure sur une personne peut ne pas être un 
élément majeur. Il est frappant de constater la rareté des notes consignées dans 
le dossier médical de Mark Keenan, alors que l'on connaissait ses tendances 
suicidaires et que l'on pouvait prévoir que l'isolement puis la sanction 
disciplinaire le soumettraient à un stress supplémentaire. Cela démontre une 
volonté insuffisante de rendre compte de manière complète et détaillée de son 
état mental et sape l'efficacité de tout processus de surveillance ou de contrôle. 
De plus, bien epae le médecin de Mark Keenan ait été consulté à l'arrivée de celui-
ci et que le psychiatre consultant l'ait examiné le 29 avril 1993, il n'a plus été fait 
par la suite mention d'aucun psychiatre. Le fait qu'il n'ait pas été surveillé de 
manière effective et que son état ait été apprécié et son t ra i tement défini sans 
que soient consultés des spécialistes en psychiatrie est constitutif de graves 
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lacunes dans les soins médicaux prodigués à un malade mental dont on connaissait 
les tendances suicidaires. Dans ces conditions, le fait d'infliger tardivement une 
sanction disciplinaire lourde susceptible d 'ébranler sa résistance physique et 
morale n'est pas compatible avec le niveau de t rai tement exigé à l'égard d'un 
malade mental et doit donc passer pour constituer un t ra i tement et une peine 
inhumains et dégradants . 
Conclusion : violation (cinq voix contre deux). 

3. Article 13: en ce qui concerne Mark Keenan lui-même, il n'a pas disposé du 
moindre recours pour contester la sanction au cours des sept jours d'isolement ni 
même au cours des vingt-huit jours de détention supplémentaires. Même à 
supposer qu'un contrôle juridictionnel ait permis de contester la décision du 
directeur de la prison, il n 'aurait pu bénéficier de l'assistance judiciaire et des 
services d'un avocat pour soumettre une requête dans un délai aussi court. De 
même, la durée de la procédure de plainte interne auprès de l 'administration 
pénitentiaire contre une décision de la direction était estimée à six semaines. Le 
fait que son état mental ne lui ait peut-être pas permis de se prévaloir des recours 
disponibles fait ressortir la nécessité d'un contrôle automatique d'une décision. En 
outre, un recours effectif contre la décision aurait pu influer sur les événements. Il 
a été puni dans des conditions révélant une violation de l'article 3 et il était en 
droit, de par l'article 13, de disposer d'un recours visant à annuler cette sanction 
avant qu'elle ne soit exécutée ou parvenue à son terme. Il y a donc eu violation de 
l'article 13 à cet égard. En ce qui concerne les recours disponibles après la mort de 
Mark Keenan, l 'enquête judiciaire n'a pas permis de déterminer la responsabilité 
des autorités quant aux mauvais t ra i tements allégués ni de fournir une réparation. 
D'après le Gouvernement, la requérante aurait pu intenter une action pour faute, 
soit pour le compte de la succession de son fils au motif qu'il avait subi un préjudice 
avant sa mort, soit à raison de sa mort, s'il avait des personnes à charge, en vertu 
de la loi sur les accidents mortels. La Cour n'est cependant pas convaincue qu'un 
constat de faute émis par les tribunaux aurait en soi constitué un moyen effectif de 
redresser les griefs de la requérante . Bien que l'on puisse dire que son fils a subi un 
dommage corporel avant sa mort, la Cour n 'admet pas que des dommages-intérêts 
appropriés auraient pu être versés ni que l'assistance judiciaire aurait pu être 
accordée pour engager une procédure à cet effet. Il n'est pas non plus établi que 
le t ra i tement infligé à Mark Keenan avant sa mort ait provoqué un préjudice 
psychiatrique pouvant passer pour un «dommage» au sens admis en droit 
interne. De plus, la requérante n'était pas une personne à charge et ne pouvait 
donc pas réclamer de dommages-intérêts en vertu de la loi sur les accidents 
mortels pour son propre compte. En cas de violation des articles 2 et 3, la 
réparation du dommage moral découlant de la violation doit en principe figurer 
au nombre des recours possibles. La requérante aurait dû pouvoir demander 
réparation du dommage moral subi par elle et par son fils avant la mort de celui-
ci. En dépit de l 'ensemble de recours cité par le Gouvernement, la requérante n'a 
disposé en l'espèce d'aucun recours effectif qui aurait permis d'établir les 
responsabilités s'agissant de la mort de son fils. Or il s'agit là d'un aspect 
essentiel du recours prévu par l'article 13 pour un parent qui a perdu son enfant. 
Conclusion : violation (unanimité) . 

Article 41 : la Cour a octroyé une certaine somme au titre du dommage moral et 
des frais et dépens. 
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En l 'a f fa ire K e e n a n c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e des D r o i t s de l ' H o m m e ( t r o i s i è m e sec t ion ) , 

s i é g e a n t en u n e c h a m b r e c o m p o s é e de : 

M M . J . - P . COSTA,président, 

W.FUHRMANN, 

P . KfJRIS, 

M"'" F . TULKENS, 

H . S . GREVI-, 

M. M . UGREKHELIDZEJM^M, 

Sir S t e p h e n SEDLEY,juge ad hoc, 

et de M""' S. DOLLÉ, greffière de section, 

A p r è s en avoir dé l i bé ré en c h a m b r e du consei l les 4 ju i l l e t 2000 et 

13 m a r s 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L 'affaire a é t é dé fé r ée à la C o u r , c o n f o r m é m e n t a u x d i spos i t ions qu i 

s ' a p p l i q u a i e n t avan t l ' e n t r é e en v i g u e u r du P ro toco le n" 11 à la 

C o n v e n t i o n de s a u v e g a r d e des D r o i t s de l ' H o m m e et des L i b e r t é s 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , p a r la C o m m i s s i o n e u r o p é e n n e d e s 

Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 25 oc tob re 1999 (a r t ic le 5 § 4 

du Pro toco le n" 11 et a n c i e n s a r t i c l es 47 et 48 de la C o n v e n t i o n ) . A son 

o r ig ine se t r ouve u n e r e q u ê t e (n" 27229/95) d i r igée c o n t r e le R o y a u m e -

U n i de G r a n d e - B r e t a g n e e t d ' I r l a n d e du N o r d e t d o n t u n e r e s s o r t i s s a n t e 

de cet E t a t , M""' S u s a n K e e n a n (« la r e q u é r a n t e » ) , avai t saisi la 

C o m m i s s i o n le 28 février 1995 en v e r t u de l ' anc ien a r t i c le 25 de la 

C o n v e n t i o n . 

2. La r e q u é r a n t e a l l égua i t q u e son fils, M a r k K e e n a n , s ' é ta i t su ic idé en 

p r i son p a r c e q u e les a u t o r i t é s p é n i t e n t i a i r e s n ' a v a i e n t pas p r o t é g é sa vie, 

qu ' i l avai t subi des t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s en r a i son de ses 

cond i t ions de d é t e n t i o n et q u ' e l l e - m ê m e n ' ava i t pas d i sposé de r ecou r s 

effectifs p o u r r e d r e s s e r ses gr iefs . Elle i nvoqua i t les a r t i c l e s 2, 3 et 13 de 

la C o n v e n t i o n . 

3 . Le 22 m a i 1998, la C o m m i s s i o n a d é c l a r é la r e q u ê t e r ecevab le . D a n s 

son r a p p o r t du 6 s e p t e m b r e 1999 (anc ien a r t i c l e 31 d e la C o n v e n t i o n ) 1 , 

elle conc lu t , p a r q u i n z e voix c o n t r e c inq , qu ' i l n 'y a pas eu v io la t ion de 

l ' a r t ic le 2, p a r onze voix c o n t r e neuf, qu ' i l n 'y a p a s eu v io la t ion de 

l ' a r t ic le 3 e t , à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion d e l ' a r t ic le 13. 

4. La r e q u é r a n t e est r e p r é s e n t é e p a r le cab ine t d e solicitors To l l e r 

B e a t t i e , de B r a u n t o n , et p a r M r T . O w e n , avoca t inscr i t au b a r r e a u 

1. Noie du greffe : le rapport est d i s p o n i b l e au gref fe . 
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d e L o n d r e s . Le g o u v e r n e m e n t b r i t a n n i q u e (« le G o u v e r n e m e n t » ) est 

r e p r é s e n t é p a r son a g e n t , M . P. B e r m a n , d u m i n i s t è r e des Affaires 

é t r a n g è r e s et du C o m m o n w e a l t h . 

5. Le 13 d é c e m b r e 1999, u n collège de la G r a n d e C h a m b r e a déc idé 

q u e l 'affaire deva i t ê t r e e x a m i n é e p a r u n e c h a m b r e c o n s t i t u é e au sein de 

l ' une d e s sec t ions de la C o u r (a r t ic le 100 § 1 du r è g l e m e n t d e la C o u r ) . P a r 

la su i t e , la r e q u ê t e a é t é a t t r i b u é e à la t r o i s i è m e sec t ion (a r t ic le 52 § 1 du 

r è g l e m e n t ) . Au se in de celle-ci, la c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire 

(a r t ic le 27 § 1 de la C o n v e n t i o n ) a é té c o n s t i t u é e c o n f o r m é m e n t à 

l ' a r t ic le 26 § 1 du r è g l e m e n t . A la su i t e d u d é p o r t de Sir Nicolas B r a t z a , 

j u g e élu au t i t r e du R o y a u m e - U n i (ar t ic le 28) , le G o u v e r n e m e n t a d é s i g n é 

Sir S t e p h e n Sedley, Lord Justice, p o u r s i éger en q u a l i t é de j u g e ad hoc 

(a r t i c les 27 § 2 de la C o n v e n t i o n e t 29 § 1 du r è g l e m e n t ) . 

6. La r e q u é r a n t e et le G o u v e r n e m e n t on t d é p o s é d e s o b s e r v a t i o n s 

éc r i t e s su r le fond de l 'affaire (a r t i c le 59 § 1 d u r è g l e m e n t ) . 

7. Le 4 ju i l l e t 2000, la c h a m b r e a déc idé a p r è s c o n s u l t a t i o n des p a r t i e s 

qu ' i l n 'y avai t p a s l ieu de t e n i r u n e a u d i e n c e su r le fond de l 'affaire 

(a r t i c le 59 § 2 in fine d u r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L ' E S P È C E 

8. La r e q u é r a n t e est la m è r e de M a r k K e e n a n , qu i m o u r u t asphyxié le 

15 m a i 1993, à l 'âge de v ing t -hu i t a n s , a p r è s s ' ê t re p e n d u d a n s sa cel lule de la 

p r i son d ' E x e t e r où il p u r g e a i t u n e pe ine d ' e m p r i s o n n e m e n t de q u a t r e moi s . 

9. Les c i r c o n s t a n c e s qu i on t i m m é d i a t e m e n t p r é c é d é la m o r t d e 

M a r k K e e n a n sont n é c e s s a i r e m e n t obscu re s , c a r il s 'est suicidé a lors qu ' i l 

é t a i t seul . P o u r le r e s t e , les p a r t i e s on t d a n s l ' e n s e m b l e a c c e p t é les fai ts 

é t ab l i s p a r la C o m m i s s i o n , exposés a u c h a p i t r e A c i -dessous . Les r a p p o r t s 

m é d i c a u x re la t i fs à l ' é t a t d e s a n t é d e M a r k K e e n a n a v a n t sa m o r t son t 

r é s u m é s au c h a p i t r e B. 

A. L e s f a i t s d e la c a u s e 

10. A p a r t i r de l 'âge de v ingt et u n a n s , M a r k K e e n a n se vit p r e s c r i r e 

p a r i n t e r m i t t e n c e d e s a n t i p s y c h o t i q u e s p o u r t r a i t e r des t roub le s q u i 

a u r a i e n t é t é d i a g n o s t i q u é s p o u r la p r e m i è r e fois a lors qu ' i l p u r g e a i t u n e 

pe ine d ' e m p r i s o n n e m e n t de q u a t r e ans p o u r ag re s s ion . Il a p p a r a î t q u e 

M a r k K e e n a n a u r a i t déc l a r é q u e les m é d e c i n s ava i en t d i a g n o s t i q u é 

u n e s c h i z o p h r é n i e p a r a n o ï d e . A sa sor t ie de pr i son en 1988, le m é d e c i n 

g é n é r a l i s t e qu i suivai t M a r k K e e n a n c o n t i n u a à lui p r e s c r i r e des 

a n t i p s y c h o t i q u e s . 
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11. P a r le pa s sé , il avai t p r é s e n t é des s y m p t ô m e s de p a r a n o ï a , s ' é t a i t 

m o n t r é agress i f et v iolent et s ' é ta i t a u t o m u t i l é . E n o u t r e , il ava i t parfois 

u n c o m p o r t e m e n t imprév i s ib le . En n o v e m b r e / d é c e m b r e 1992, p e u a v a n t 

son i n c a r c é r a t i o n , il ava i t é t é so igné à l ' hôp i ta l de d i s t r i c t du Devon d u 

nord a p r è s s ' ê t r e in jec té p a r d e u x fois d e s doses t r o p for tes d ' i n su l i ne . 

A p r è s le p r e m i e r inc iden t , s u r v e n u le 9 n o v e m b r e 1992, il fut n o t é qu ' i l se 

p l a igna i t de souffrir de p a r a n o ï a . Les m é d e c i n s é m i r e n t des d i agnos t i c s de 

p e r s o n n a l i t é l imi te et de s c h i z o p h r é n i e p a r a n o ï d e et n o t è r e n t qu ' i l s ' é ta i t 

p a r le passé f r é q u e m m e n t a u t o m u t i l é . Il sor t i t a u bou t de dix j o u r s avec 

u n e o r d o n n a n c e d ' a n t i p s y c h o t i q u e s . Le second inc iden t se p rodu i s i t le 

16 d é c e m b r e 1992, au m o m e n t où sa r e l a t i o n avec son a m i e p r e n a i t fin. 

Les d i agnos t i c s su ivan t s fu ren t inscr i t s lors de son a d m i s s i o n : « T r o u b l e 

de la p e r s o n n a l i t é - psychose p a r a n o ï d e - m e n a c e s de su i c ide» . Il sor t i t 

de sa p r o p r e in i t ia t ive le 18 d é c e m b r e 1992. 

12. Le j o u r m ê m e , il fut i n c a r c é r é à la p r i son d ' E x e t e r ca r il avai t é t é 

p lacé en d é t e n t i o n proviso i re a p r è s avoir a g r e s s é son a m i e . Il p a s s a t o u t 

d ' a b o r d u n e vis i te au c e n t r e méd i ca l de la p r i son car il avai t pa r l é d e ses 

a n t é c é d e n t s de s c h i z o p h r é n i e p a r a n o ï d e . 

13. Le 21 d é c e m b r e 1992, le doss ie r méd i ca l i n d i q u a n t q u e l ' i n t é r e s sé 

n ' ava i t m o n t r é ce j o u r - l à a u c u n s igne de s c h i z o p h r é n i e , on t e n t a d e le 

t r a n s f é r e r d u c e n t r e méd i ca l d a n s u n e cel lu le n o r m a l e . P lus t a r d , au cour s 

de la m ê m e j o u r n é e , on le r econdu i s i t au c e n t r e m é d i c a l ca r il avai t d o n n é 

des coups de p ied d a n s la p o r t e de sa cel lu le et les g a r d i e n s t r o u v a i e n t son 

c o m p o r t e m e n t p a r a n o ï d e . M a r k K e e n a n exp l i qua qu ' i l avai t pr is du 

c a n n a b i s , ce qu i lui ava i t d o n n é des h a l l u c i n a t i o n s et l 'avai t r e n d u 

p a r a n o ï d e , t r e m b l a n t et t e n d u . Le 23 d é c e m b r e , il fut a d m i s d a n s u n e 

cel lu le o r d i n a i r e car son é t a t avai t é t é j u g é bon, e x e m p t de s y m p t ô m e s 

p s y c h i a t r i q u e s , son h u m e u r en jouée et son a t t i t u d e a d a p t é e . D a n s la 

so i rée , il se p la ign i t , d é c l a r a n t qu ' i l é t a i t « e n t r a i n de c r a q u e r » . O n 

lui consei l la de «se c a l m e r et d ' e n v i s a g e r de m a n i è r e posi t ive sa 

c o m p a r u t i o n au t r i b u n a l le l e n d e m a i n » . Le 24 d é c e m b r e 1992, il fut l ibéré 

sous cau t i on . 

14. M a r k K e e n a n fut r é i n c a r c é r é à la p r i son d ' E x e t e r le I e r avril 1993 

a p r è s avoir é té r e c o n n u c o u p a b l e d ' a g r e s s i o n sur la p e r s o n n e d e son a m i e 

et c o n d a m n é p o u r cela à q u a t r e mois d ' e m p r i s o n n e m e n t . Il p a s s a u n e 

nouvel le visi te m é d i c a l e a u c e n t r e m é d i c a l de la p r i son . Le 5 avri l 1993, le 

d o c t e u r K e i t h , m é d e c i n - c h e f de la p r i son , pr i t l 'avis d u d o c t e u r R o b e r t s , 

p sych i a t r e c o n s u l t a n t qu i ava i t suivi M a r k K e e n a n a v a n t son a r r ivée à la 

p r i son . Selon le d o c t e u r R o b e r t s , M a r k K e e n a n p r é s e n t a i t des t r o u b l e s de 

la p e r s o n n a l i t é avec des t r a i t s a n t i s o c i a u x et des s y m p t ô m e s p a r a n o ï d e s 

é p h é m è r e s lo rsqu ' i l é t a i t sous s t r e s s . Le d o c t e u r R o b e r t s a p p r o u v a les 

m é d i c a m e n t s p r e sc r i t s p a r le d o c t e u r K e i t h ( t h io r i daz ine ) et s u g g é r a u n e 

p i q û r e de clopixol avec de la c h l o r p r o m a z i n e . Il conse i l la é g a l e m e n t de 

t r a i t e r les s y m p t ô m e s d e M a r k K e e n a n . 
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15. Le 14 avril 1993, M a r k K e e n a n se b a r r i c a d a d a n s la sal le de g a r d e 

d u c e n t r e m é d i c a l p o u r p r o t e s t e r c o n t r e la p ropos i t i on de le t r a n s f é r e r 

d a n s u n e cel lule o r d i n a i r e . Le 15 avril , à la su i t e d ' u n e déc is ion au sujet 

d e l ' inc iden t , le d i r e c t e u r de la p r i son o r d o n n a une pe ine 

d ' e m p r i s o n n e m e n t s u p p l é m e n t a i r e de q u a t o r z e j o u r s avec surs i s . Le 

16 avril 1993, il fut t r a n s f é r é d a n s u n e cel lu le o r d i n a i r e puis r e c o n d u i t a u 

c e n t r e méd i ca l le l e n d e m a i n soir a p r è s q u e son c o m p a g n o n de cel lu le eu t 

s igna lé qu ' i l é t a i t ag i t é et ava i t f ab r iqué u n e co rde avec u n d r a p et l 'avai t 

p l acée sous son lit. A son r e t o u r a u c e n t r e m é d i c a l , il fut p lacé d a n s u n e 

cel lu le n u e avec u n e surve i l l ance tous les q u a r t s d ' h e u r e . Il est inscr i t d a n s 

son doss ie r méd i ca l à la d a t e du 17 avril 1993 : 

«Conduit au centre médical à 21 h 30 (...) déclare qu'il va se pendre. II a fabriqué une 

corde avec un drap déchiré en bandelet tes . Lorsqu'on parle avec lui, [déclare] qu'il est 

sous pression parce que des personnes de la cuisine ont dit qu'elles contamineront sa 

nourr i ture , etc. Un grand soulagement s'est lu sur son visage lorsque j e lui ai annoncé 

qu'il devra rester ici.» 

16. U n e a u t r e e n t r é e , d a t a n t du 18 avril 1993, i nd ique « a des d e t t e s 

d a n s l 'aile p r i nc ipa l e , donc n e p e u t s u p p o r t e r [une cel lule o r d i n a i r e ] . » 

17. Le 23 avril 1993, il fut déc idé q u e M a r k K e e n a n d e v r a i t ê t r e 

e x a m i n é p a r le p sych ia t r e c o n s u l t a n t de la p r i son , le d o c t e u r Rowe . Le 

26 avril 1993, avan t q u e cet e x a m e n ai t p u avoir l ieu, on t e n t a u n e 

nouvel le fois d e le t r a n s f é r e r d a n s u n e cel lule o r d i n a i r e . Il fut r e c o n d u i t 

au c e n t r e méd ica l le l e n d e m a i n . Les no t e s du m é d e c i n à son sujet 

i n d i q u e n t p o u r le 27 avril 1993 : 

« Conduit en salle de t rai tement t remblant et en hyperventilation. A refusé tout aut re 

médicament . N'est pas dans son état normal. Admis au centre médical pour visite 

médicale. Vu à 17 h 45. Déclare qu'il panique et se sent paranoïde dans la prison 

principale. Il pense qu'il va être agressé. Il pense qu'il faudra peut-être qu'il se 

défende. Placé dans une cellule d 'une personne à l 'étage inférieur.» 

18. Le 29 avri l 1993, le d o c t e u r Rowe e x a m i n a M a r k K e e n a n . Le 

m é d e c i n ne c o n s i d é r a pas q u ' u n i n t e r n e m e n t p s y c h i a t r i q u e é t a i t 

n é c e s s a i r e en l ' é t a t ac tue l des choses m a i s prescr iv i t un c h a n g e m e n t de 

m é d i c a m e n t s e t inscrivi t au d o s s i e r : 

«Ce patient, que je suis depuis longtemps, est at teint d'une psychose chronique 

légère. Il n'est en général pas violent, bien qu'il soit facilement stressé et ait alors un 

comportement imprévisible. » 

Le m é d e c i n r e c o m m a n d a auss i q u e M a r k K e e n a n ne voie p e r s o n n e 

j u s q u ' à ce q u e la p a n i q u e / p a r a n o ï a se soit c a l m é e . 

19. Le 30 avril 1993, on p a r l a à n o u v e a u à M a r k K e e n a n d e la 

poss ib i l i té de le t r a n s f é r e r d a n s u n e cel lule o r d i n a i r e . Il est cons igné d a n s 

son doss ie r à la d a t e d u 30 avril 1993 : 

«Il ne se sent pas prêt à aller dans une [cellule ordinaire] car il a peur d 'être blessé, 

parle à nouveau de paranoïa. Doit rester seul dans une cellule. » 
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20. Au cour s de la j o u r n é e , on n o t a u n e d é g r a d a t i o n de son é t a t 

m e n t a l , avec des s ignes d ' ag re s s iv i t é et de p a r a n o ï a . Le d o c t e u r Sea le , 

m é d e c i n sans f o r m a t i o n en psych ia t r i e , e s t i m a q u e le c h a n g e m e n t de 

m é d i c a m e n t s pouva i t e n ê t r e la c a u s e et p rescr iv i t d o n c de r e p r e n d r e le 

t r a i t e m e n t p r é c é d e n t . A 18 h e u r e s , M a r k K e e n a n a g r e s s a deux in f i rmie r s , 

don t u n v i o l e m m e n t . A la su i t e de cela, il fut p lacé d a n s u n e cel lule n u e a u 

c e n t r e m é d i c a l et survei l lé t o u t e s les q u i n z e m i n u t e s . O n n e sai t pas 

c o m b i e n de t e m p s c e t t e su rve i l l ance r e s t a en v igueur . 

2 1 . Le 1 1 1 m a i 1993, le d o c t e u r B icke r ton , qu i avai t suivi u n e f o r m a t i o n 

de six mois en p sych ia t r i e de p a r son a n c i e n n e t é d a n s la p r i son , cer t i f ia 

q u e M a r k K e e n a n é ta i t en é t a t de p a s s e r en j u g e m e n t p o u r a g r e s s i o n et 

d ' ê t r e p lacé en i s o l e m e n t d a n s le q u a r t i e r d i sc ip l ina i re de la p r i son . Il n o t a 

d a n s le doss ie r méd i ca l de M a r k K e e n a n à la d a t e d u 1" m a i 1993 : 

«Calme et rationnel. Pas de signe de maladie menta le . A bien dormi, est détendu. 

Affirme s'être senti frustré hier, cl que c'est pour cela qu'il a agressé l'infirmier. Apte 

à re tourner dans une cellule normale de la prison.» 

22. Le j o u r m ê m e , M. M c C o m b e , d i r e c t e u r adjoint de la p r i son , 

o r d o n n a de p l ace r M a r k K e e n a n en i s o l e m e n t d a n s le q u a r t i e r 

d i sc ip l ina i re en v e r t u de l 'a r t ic le 43 du r è g l e m e n t p é n i t e n t i a i r e . 

M . M c C o m b e cons idé r a i t qu ' i l convena i t d ' i so le r M a r k K e e n a n ca r son 

c o m p o r t e m e n t é t a i t imprév i s ib le et il r e p r é s e n t a i t u n e m e n a c e p o u r le 

p e r s o n n e l . A u c u n e d a t e ne s e m b l e avoir é t é fixée p o u r la fin de la pé r i ode 

d ' i s o l e m e n t . 

23 . P e n d a n t c e t t e d u r é e , M a r k K e e n a n deva i t ê t r e e n f e r m é v ing t - t ro i s 

h e u r e s p a r j o u r . Bien q u ' u n m é d e c i n , l ' a u m ô n i e r et le d i r e c t e u r d e la 

p r i son se r e n d e n t c h a q u e j o u r d a n s l ' un i t é d ' i s o l e m e n t , M a r k K e e n a n ne 

pouva i t y avoir q u e des c o n t a c t s t r è s r é d u i t s avec le p e r s o n n e l et a u c u n 

avec les a u t r e s d é t e n u s , au c o n t r a i r e de ce qu i a u r a i t é t é le cas a u c e n t r e 

méd ica l ou d a n s l 'aile p r i nc ipa l e de la p r i son . 

24. Le 1 e r m a i 1993, à la su i t e de son t r a n s f e r t d a n s l ' un i t é d ' i s o l e m e n t , 

M a r k K e e n a n d e m a n d a q u e l q u ' u n p o u r l ' écou te r (des d é t e n u s sont 

fo rmés p a r les S a m a r i t a i n s p o u r a p p o r t e r u n e a ide psycho log ique aux 

d é t e n u s p o u v a n t avoir des t e n d a n c e s su i c ida i r e s ) . A 18 h 5, M . Gil l , l 'un 

des in f i rmie r s de la p r i son , fut a p p e l é a p r è s q u e M a r k K e e n a n eu t i n d i q u é 

a u x g a r d i e n s d e l ' un i té d ' i s o l e m e n t qu ' i l se s e n t a i t su i c ida i r e . D a n s le 

doss ie r m é d i c a l , on t rouve : 

«Me suis rendu auprès de [Keenan] . Rempli 1997 [(formulaire pour adresser au 

médecin un détenu dont on pense qu'il est suicidaire)]. Détenu se trouve dans la 

cellule avec l 'intéressé pour l 'écouter. Confirme qu'il n'est pas suicidaire mais tendu, 

agité [et] a besoin de parler. Demandera i au [médecin] de le voir lorsqu'il passera plus 

tard.» 

25 . A 18 h 45 , tou te fo is , M a r k K e e n a n m e n a ç a de s ' infl iger des 

b l e s su re s et fut d o n c t r a n s f é r é d a n s u n e cel lule n u e du q u a r t i e r s a n i t a i r e 
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e t survei l lé t o u t e s les q u i n z e m i n u t e s . O n ne sai t pas e x a c t e m e n t c o m b i e n 

d e t e m p s c e t t e su rve i l l ance fut m a i n t e n u e . 

26. A 19 h 45 , le d o c t e u r B i c k e r t o n t e n t a de p a r l e r à M a r k K e e n a n à 

t r a v e r s la p o r t e de sa ce l lu le . T o u t e n c o n s t a t a n t q u e ce d e r n i e r p a r a i s s a i t 

t r è s a g i t é et ango i s sé et a f f i rmai t e n t e n d r e des voix et se p r e n d r e p o u r 

J é s u s - C h r i s t , le d o c t e u r B i c k e r t o n d o u t a i t qu ' i l fût p s y c h o t i q u e . Le 

doss ie r méd i ca l de M a r k K e e n a n i nd ique q u e celui-ci p a s s a la p lus 

g r a n d e p a r t i e d e la nu i t à d o n n e r des coups d e po ing et des coups de pied 

d a n s la p o r t e de sa ce l lu le , à c r i e r des o b s c é n i t é s et à l a n c e r des m e n a c e s 

c o n t r e les g a r d i e n s d e la p r i son . Le 2 m a i 1993, le d o c t e u r S imk ins inscr ivi t 

d a n s le doss ie r de M a r k K e e n a n : 

«Ce malin, nie toute tendance suicidaire. Insulte les gardiens. S'est fait quelques 
blessures en tapant dans sa porte. Cet homme présente un risque considérable pour le 

personnel et s'est fait détes ter des autres détenus à l'hôpital en raison de son 

comportement . II est imprévisible et a menacé de se suicider. Il relève de l'article 43 du 

règlement pénitentiaire . J e lui ai expliqué qu'il reste dans une cellule [nue] afin que 

l'on puisse évaluer son comportement au cours des prochaines vingt-quatre heures. 

J ' augmente ra i la dose de chlorpromazine à 400 mg quat re fois par jour et reprendrai le 

Kemadr in ' 1 ' et le chloral la nuit. Il dit qu'il ne veut pas prendre de médicaments .» 

27. A la d a t e du 3 m a i 1993, le doss ie r i n d i q u e : 

«mat inée — comportement bien meilleur. A bien dormi. Demande à re tourner dans 

[l 'unité d'isolement du quar t ier disciplinaire]. Accordé. » 

28 . M a r k K e e n a n fut e f fec t ivement t r a n s f é r é d a n s l ' un i t é d ' i s o l e m e n t . 

U n e n o t e insc r i t e d a n s le r e g i s t r e des i n c i d e n t s de l ' un i t é d ' i s o l e m e n t à la 

d a t e du 3 m a i 1993 i n d i q u e : 

« Keenan [est] revenu de l'hôpital. A l'air légèrement plus lucide qu 'auparavant , mais 

a toujours besoin d 'ê t re surveillé. A l 'heure du thé, Keenan a demandé à [parler à un 

«détenu formé à l 'écoute»] car il a déclaré qu'il «sentai t venir une crise», ce que j ' a i 

compris comme voulant dire se foutre en l'air (...) le personnel doit être sur ses gardes.» 

29. Il est i n d i q u é d a n s le doss ie r méd i ca l q u ' à 21 h e u r e s : 

«Fait des histoires dans le quart ier . Donné une dose supplémentaire de 

chlorpromazine. Semble se calmer après une discussion. S'il parle de manière suicidaire 

pendant la nuit, vider sa cellule et revoir son «état menta l» [demander dans la matinée] .» 

30 . Mis à p a r t u n e b rève m e n t i o n le 4 m a i 1993 de ce q u e « 5 0 0 m g 

d e clopixol a v a i e n t é t é d o n n é s à 23 h e u r e s » , le doss ie r méd i ca l de 

M a r k K e e n a n n e c o m p o r t e a u c u n e a u t r e ind ica t ion e n t r e le 3 m a i e t le 

15 m a i 1993, d a t e d e son su ic ide . Le d o c t e u r Brad ley , m é d e c i n n o n 

p s y c h i a t r e , vit M a r k K e e n a n lors de ses vis i tes r é g u l i è r e s d u m a t i n à 

l ' un i t é d ' i s o l e m e n t du 4 au 7 puis du 10 a u 14 m a i 1993. Elle se r appe l l e 

q u e : 

1. NDT: à cette marque correspond le produit chimique procyclidine. 
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« (...) La porte de la cellule était ouverte la plupart du temps. J e me souviens lui avoir 

parlé peut-être une fois par la fenêtre vitrée (...) mais c'était à cause d'un manque de 

personnel. Il avait la possibilité de me parler. 

Nous avons discuté de ses médicaments . Il ne m'a jamais dit qu'il se sentait déprimé 

ou qu'il avait l 'impression de ne pas être à la hauteur . Dans l 'ensemble, Keenan m'a 

paru calme et avoir les pieds sur terre. Il avait les idées claires et n'était pas per turbé. 

J ' a i demandé aux gardiens comment il s'était comporté pendant la journée , et ils m'ont 

dit qu'ils n'avaient rien remarqué de préoccupant.» 

3 1 . Le r e g i s t r e des i n c i d e n t s de l ' un i t é d ' i s o l e m e n t i n d i q u e tou te fo i s , 

p o u r le 4 m a i 1993 : 

«Keenan grossier, agressif et violent envers les gardiens. Mis dans [la cellule Al-4] 

pour qu'il se calme. A 10 heures , Keenan appelle l'avocat au sujet de l'agression sur 

l'infirmier Dent . Revenu sur le palier Al [après avoir té léphoné], déclare qu'il va bien 

se tenir. Mis dans [la cellule] Al-5.» 

32 . A la d a t e du 6 m a i 1993, il est inscr i t : 

«Keenan a refusé sa tasse de thé. A dit qu'il y avait quelque chose de bizarre dedans. 

Lorsqu'on lui a dit qu'il n'y avait rien de spécial dedans, il a décidé de boire. Il commence 

à avoir un comportement é t range. Les gardiens doivent être vigilants. » 

33 . A la d a t e d u 7 m a i 1993, on p e u t l i re : 

«Keenan vu par le médecin. Refuse les médicaments . Personnel doit quand même lui 

donner ses médicaments et noter s'il les prend ou les refuse. » 

34. A la su i t e de c e t t e ind ica t ion , il est cons igné q u e M a r k K e e n a n a 

p r i s ses m é d i c a m e n t s les 8, 9 et 10 m a i 1993. Le r e g i s t r e des i n c i d e n t s ne 

c o n t i e n t p lus e n s u i t e a u c u n e m e n t i o n s u r M a r k K e e n a n j u s q u ' a u suic ide 

de celui-ci le 15 m a i 1993. 

35 . D a n s u n e l e t t r e à sa m è r e d a t é e du 13 m a i 1993, il se p l a igna i t de 

ne p a s ê t r e t r è s e n f o r m e m e n t a l e m e n t . 

36. Le 14 m a i 1993, le d o c t e u r B r a d l e y d é c l a r a q u e M a r k K e e n a n é t a i t 

en é t a t de p a s s e r en j u g e m e n t pour l ' ag res s ion p e r p é t r é e sur la p e r s o n n e 

de d e u x g a r d i e n s de p r i son le 30 avril 1993. Le p rocès -verba l de l ' a u d i e n c e 

c o n t i e n t le cer t i f icat du m é d e c i n a t t e s t a n t qu ' i l é t a i t a p t e à p a s s e r en 

j u g e m e n t et à ê t r e p lacé en i s o l e m e n t ce l lu l a i r e . Le m é d e c i n a jou ta les 

obse rva t i ons s u i v a n t e s : 

«A l'époque de l'infraction en question, M. Keenan suivait un t ra i tement pour 

soigner des problèmes psychiatriques chroniques et on venait de modifier son 

t ra i tement . » 

37. La déc is ion fut r e n d u e le 14 m a i 1993, d e u x s e m a i n e s env i ron a p r è s 

les é v é n e m e n t s . M a r k K e e n a n fut r e c o n n u coupab le d ' a g r e s s i o n . P o u r sa 

dé fense , il d é c l a r a au d i r e c t e u r adjoint M c C o m b e : 

« J e souffre d'un clivage de la personnalité. J e suis passé d'une institution à l 'autre 

toute ma vie. J ' a i maintenant une chance de me racheter . Maman a réservé des 

vacances en Cornouailles. J e me suis bien tenu.» 
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Le d i r e c t e u r ad jo in t d é c l a r a avoir p r i s n o t e d e s p ropos du r e q u é r a n t 

m a i s q u e celui-ci faisai t l 'objet d e t r è s g r a v e s accusa t i ons . Il déc ida de 

p r o l o n g e r l ' i n c a r c é r a t i o n d e v ing t -hu i t j o u r s , d o n t sep t d ' i s o l e m e n t et d e 

p r iva t i on de t r ava i l d a n s le q u a r t i e r d i sc ip l ina i r e . A c e t t e d a t e , M a r k 

K e e n a n n ' ava i t p lus q u e n e u f j o u r s d ' e m p r i s o n n e m e n t à p u r g e r . C e t t e 

déc is ion eu t p o u r effet de r e t a r d e r sa so r t i e d u 23 m a i a u 20 j u i n 1993. 

C o n f o r m é m e n t a u x d i spos i t ions app l i cab le s , il avai t é t é a u t o r i s é à so r t i r 

a p r è s avoir p u r g é la moi t i é d e sa pe ine d e q u a t r e mois de p r i son , 

d é d u c t i o n fai te de la d u r é e d e la d é t e n t i o n prov iso i re . 

38 . P e u a p r è s q u e la décis ion fut r e n d u e , M a r k K e e n a n r eçu t la vis i te 

de l ' a u m ô n i e r , qu i r a p p e l a lo rsqu ' i l t é m o i g n a p e n d a n t l ' e n q u ê t e j u d i c i a i r e 

q u e M a r k K e e n a n é t a i t m a l h e u r e u x de c e t t e déc i s ion et a u r a i t d é c l a r é : 

« J e pensa i s envoyer tou t b a l a d e r , m a i s j e ne crois p a s q u e j e vais le 

fa i re .» L ' a u m ô n i e r r a p p o r t a q u e M a r k K e e n a n n ' ava i t à a u c u n m o m e n t 

évoqué la poss ibi l i té d e se su ic ider . 

39. A 9 h 45 le l e n d e m a i n , soit le 15 m a i 1993, M a r k K e e n a n fut 

e x a m i n é p a r le d o c t e u r B i c k e r t o n qui se r a p p e l a l 'avoir t rouvé c a l m e , 

poli et d é t e n d u . Le d i r e c t e u r adjoint M c C o m b e , qu i l ' avai t vu e n s u i t e , 

d é c l a r a plus t a r d qu ' i l é t a i t t r è s ag i t é , m a i s s ' é ta i t c a l m é en a p p r e n a n t 

q u ' o n ne lui ava i t pas s u p p r i m é le dro i t d ' a c h e t e r du t a b a c . 

40. D a n s l ' ap rè s -mid i , M a r k K e e n a n r eçu t la vis i te d ' u n a m i , M.T . , 

qu ' i l conna i s sa i t d e p u i s c inq ans env i ron . M.T . , qu i r e s t a à p e u p r è s v ingt 

m i n u t e s en sa c o m p a g n i e , le t r o u v a déçu de devoi r p u r g e r v ing t -hu i t j o u r s 

d e plus en pr i son , m a i s , ce la mis à p a r t , de t r è s b o n n e h u m e u r . L o r s q u e 

M . T . le q u i t t a , M a r k K e e n a n se ré jouissa i t de sa p r o c h a i n e vis i te , p r é v u e 

p o u r le s a m e d i su ivan t . Le g a r d i e n H a l e y , qu i r a c c o m p a g n a M a r k K e e n a n 

d a n s sa cel lule a p r è s la v is i te , se r a p p e l a q u e celui-ci é t a i t t r è s b a v a r d et 

s e m b l a i t de t r è s b o n n e h u m e u r . 

4 1 . Le g a r d i e n M i l n e , qu i vit M a r k K e e n a n a u x a l e n t o u r s de 17 h 15, se 

r a p p e l l e qu ' i l ava i t l ' a i r d ' a l l e r b i en et lui ava i t d e m a n d é s'il p o u r r a i t 

t é l é p h o n e r à 18 h e u r e s . M. M i l n e d o n n a son accord , m a i s il ne s e m b l e 

p a s q u e M a r k K e e n a n ait e n fait é t é a u t o r i s é à sor t i r de sa cel lule p o u r 

t é l é p h o n e r . D ' a p r è s le t é m o i g n a g e qu ' i l a d o n n é e n s u i t e lors de 

l ' e n q u ê t e , M. M i l n e , qu i é t a i t de g a r d e su r le pa l i e r A l — à savoir le 

q u a r t i e r d ' i s o l e m e n t — s ' a b s e n t a à p a r t i r de 18 h 25-18 h 30 p e n d a n t dix 

m i n u t e s , qu ' i l p a s s a a u x to i l e t t e s . Alors qu ' i l se r e n d a i t des t o i l e t t e s a u 

pa l i e r A 3 , il r e m a r q u a q u e le voyan t c o r r e s p o n d a n t au pa l i e r A l é t a i t 

en foncé . Les b o u t o n s d ' appe l s i tués d a n s c h a q u e cel lu le p e r m e t t a i e n t 

d ' a l l u m e r des voyan t s se t r o u v a n t su r tous les pa l i e r s , de s o r t e q u e si u n 

pa l i e r é t a i t d é s e r t é p a r les g a r d i e n s , ceux des a u t r e s pa l i e r s pouva i en t 

c o n s t a t e r q u ' u n voyant é t a i t a l l u m é . A u c u n son ne p r o v e n a i t du voyant 

car il s e m b l e q u e q u e l q u ' u n , u n d é t e n u ou g a r d i e n , ait a r r ê t é la s o n n e r i e , 

é t a n t d o n n é q u e l 'on ava i t accès a u s y s t è m e d e p u i s tous les pa l i e r s . 

M . M i l n e d e m a n d a à u n a u t r e g a r d i e n de l ' a c c o m p a g n e r et ils se 
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d i r i g è r e n t i m m é d i a t e m e n t ve r s la ce l lu le d e M a r k K e e n a n , qu ' i l s se 

m i r e n t en devoi r d 'ouvr i r . Il e s t i m a q u ' u n e m i n u t e s ' é ta i t écou lée e n t r e 

le m o m e n t où il ava i t r e m a r q u é q u e le voyant é t a i t a l l u m é et ce lu i où il 

avai t ouve r t la p o r t e . 

42 . A 18 h 35 le 15 m a i 1993, les d e u x g a r d i e n s d é c o u v r i r e n t 

M a r k K e e n a n p e n d u aux b a r r e a u x d e sa cel lu le p a r u n e co rde f a b r i q u é e 

avec u n d r a p . Il fut d é c l a r é m o r t à 19 h 5. 

4 3 . M a r k K e e n a n a a p p u y é s u r le b o u t o n d ' a p p e l qu i se t rouva i t d a n s 

sa cel lu le a v a n t de se su ic ider . En effet, il lui a u r a i t é t é imposs ib le de le 

faire u n e fois s u s p e n d u . D ' a p r è s le t é m o i g n a g e de M . Mi lne lors de 

l ' e n q u ê t e , M a r k K e e n a n a d û a p p u y e r su r le b o u t o n p e n d a n t les dix 

m i n u t e s qu ' i l ava i t p a s s é e s d a n s les t o i l e t t e s du p e r s o n n e l , ca r le voyant 

du pa l i e r i n d i q u a n t q u e le b o u t o n avai t é t é a c t i o n n é n ' é t a i t pas a l l u m é 

q u a n d il ava i t q u i t t é le pa l i e r . 

44 . D a n s u n e l e t t r e non d a t é e r e ç u e p a r le d o c t e u r R o b e r t s a p r è s le 

15 m a i 1993, M a r k K e e n a n écr ivai t : 

« C o m m e vous le savez bien, je suis en prison pour agression sur [G.S.], ce qui m'a 

valu quat re mois de prison. J e suis à bout. J 'a i vu le docteur Rowe ici. Il m'a prescrit de 

nouveaux cachets, de la fenzodine, des cachets blancs comme des smarties blancs. Cela 

m 'a rendu dingue, et j ' a i agressé deux gardiens. J e vous demande si vous pouvez 

me donner un t ra i tement quand je sortirai pour que j 'a i l le mieux. J e prenais des 

médicaments à Bournemouth aussi ; je me sens très instable mais le docteur ne veut 

pas du tout m'aider. Aidez-moi s'il vous plaît ; pouvez-vous envoyer un rapport à mon 

sujet au directeur , je suis à bout. » 

45 . Le 25 août 1993, lors de l ' e n q u ê t e jud ic i a i r e m e n é e p a r u n coroner, le 

j u r y rendi t un verdict de m o r t acc iden te l l e , consécut ive à l 'asphyxie 

r é s u l t a n t d e la penda i son . Q u a t o r z e p e r s o n n e s t é m o i g n è r e n t au cours d e la 

p r o c é d u r e p u b l i q u e , don t six o r a l e m e n t . P a r m i elles se t rouva i en t la 

r e q u é r a n t e , les g a r d i e n s de service qu i ava ien t découver t le corps de 

M a r k K e e n a n , l ' i n spec teur de police ayan t m e n é l ' e n q u ê t e sur la m o r t , le 

d i r e c t e u r adjoint de la pr i son , u n c e r t a i n n o m b r e d ' in f i rmie rs d e la pr ison 

et le médec in -che f de la pr i son , l ' a u m ô n i e r d e la pr i son ainsi q u e M.T. , qu i 

avai t r e n d u visi te à M a r k K e e n a n le j o u r de sa m o r t . Ces p e r s o n n e s 

d é p o s è r e n t des déc l a r a t i ons , de m ê m e q u e les d o c t e u r s Bicker ton et Bradley. 

46 . Le 17 n o v e m b r e 1993, la r e q u é r a n t e fut a d m i s e au bénéf ice de 

l ' a s s i s t ance j u d i c i a i r e à la seu le fin d ' o b t e n i r de n o u v e a u x t é m o i g n a g e s et 

l 'avis d ' u n consei l su r le fond et su r le m o n t a n t des d o m m a g e s - i n t é r ê t s 

qu ' e l l e p o u r r a i t pe rcevo i r si elle e n g a g e a i t u n e ac t ion c o n t r e le m i n i s t è r e 

de l ' I n t é r i e u r à ra i son du t r a i t e m e n t subi p a r son fils et de ses cond i t i ons 

de d é t e n t i o n . 

47 . D a n s u n r a p p o r t d u 17 aoû t 1994, le d o c t e u r M a d e n , le c o n s u l t a n t 

e n p sych ia t r i e l éga le m a n d a t é pa r les avoca ts de la r e q u é r a n t e , e x p r i m a 

l 'avis q u e M a r k K e e n a n , e n t a n t q u e d é t e n u souffrant de s c h i z o p h r é n i e 

p a r a n o ï d e , n ' é t a i t pas a p t e à ê t r e p lacé en i s o l e m e n t d a n s le q u a r t i e r 
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d i sc ip l ina i re de la p r i son e t q u e le fait q u e les a u t o r i t é s p é n i t e n t i a i r e s n e 

l ' a ien t p a s logé d a n s l 'hôpi ta l c o n s t i t u a i t l ' une des c a u s e s i m p o r t a n t e s 

a y a n t condu i t à sa m o r t ( p a r a g r a p h e 50 c i -dessous) . 

48 . D a n s u n avis d u 14 o c t o b r e 1994, le consei l d é c l a r a à la l u m i è r e d u 

r a p p o r t du p s y c h i a t r e q u e , en dép i t du g rave m a n q u e m e n t à ses devoi rs 

d e fonct ions c o m m i s p a r l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e en m a i n t e n a n t 

M a r k K e e n a n , d é t e n u a t t e i n t d ' u n e m a l a d i e m e n t a l e , d a n s u n e cel lule d u 

q u a r t i e r d i sc ip l ina i re sans su rve i l l ance m é d i c a l e a d é q u a t e , u n e ac t i on 

p o u r f au te en v e r t u d e la loi de 1934 su r la r é f o r m e d u dro i t (d i spos i t ions 

d iverses ) (Law Reform (Miscellaneous Provisions) Act 1934) n e s a u r a i t ê t r e 

c o u r o n n é e de succès ca r il n ' ex i s t a i t a u c u n e p r e u v e q u e M a r k K e e n a n ai t 

subi un d o m m a g e c o n s t i t u a n t u n m o t i f d ' e s t e r en j u s t i c e . Il souffrai t 

a u p a r a v a n t d ' u n e m a l a d i e m e n t a l e e t r i en n ' i n d i q u e q u e son é t a t se soit 

a g g r a v é ou qu ' i l a i t c o n t r a c t é u n e nouvel le p a t h o l o g i e p a r su i t e de son 

i n c a r c é r a t i o n . La d é t r e s s e n ' é t a i t pas suf f i sante en soi et sa m o r t ne 

c o n s t i t u a i t p a s en d ro i t ang la i s u n p ré jud ice p o u v a n t fourn i r un mo t i f 

d ' e s t e r e n j u s t i c e . P o u r ce qu i é t a i t d ' u n e ac t i on en v e r t u de la loi de 1976 

s u r les a c c i d e n t s m o r t e l s (Fatal Accidents Act 1976), le consei l é t a i t d 'avis 

q u e , M a r k K e e n a n é t a n t â g é de p lus d e d ix -hu i t a n s a u m o m e n t de sa 

m o r t , la r e q u é r a n t e ne pouva i t p r é t e n d r e à des d o m m a g e s - i n t é r ê t s p o u r 

p e r t e d ' u n p r o c h e e t il n ' ex i s t a i t a u c u n e p e r s o n n e à c h a r g e suscep t ib l e 

d ' i n t e n t e r u n e ac t ion . Q u a n t a u x d é p e n s e s e n c o u r u e s p a r la r e q u é r a n t e 

p o u r les funéra i l l e s , l eur m o n t a n t n ' é t a i t pas suff isant p o u r j u s t i f i e r 

l 'octroi de l ' a s s i s t ance j u d i c i a i r e . C e t avis eu t p o u r effet de p r ive r la 

r e q u é r a n t e de la poss ibi l i té d ' i n t e n t e r l ' ac t ion env i sagée , ca r l ' a s s i s t ance 

j u d i c i a i r e lui s e ra i t d e ce fait s u p p r i m é e . 

49 . P a r u n e l e t t r e du 12 d é c e m b r e 1994, le service d e l ' a s s i s t ance 

j u d i c i a i r e i n f o r m a la r e q u é r a n t e qu ' i l env i sagea i t d e lui s u p p r i m e r son 

cer t i f ica t d ' a ide j u d i c i a i r e é t a n t d o n n é q u e son consei l ava i t é m i s l 'avis 

qu ' e l l e n ' ava i t a u c u n e p e r s p e c t i v e r a i s o n n a b l e de succès . P a r u n e 

déc is ion d u 8 m a r s 1995, ce service p r o c é d a à la s u p p r e s s i o n car il ne lui 

p a r a i s s a i t pas r a i s o n n a b l e d a n s ces cond i t i ons d e c o n t i n u e r à l ' a d m e t t r e 

a u bénéf ice de l ' a ss i s tance j u d i c i a i r e . 

B. R a p p o r t s m é d i c a u x c o n c e r n a n t l ' é ta t d e s a n t é d e M a r k K e e n a n 

1. Rapport du docteur Maden du 17 août 1994 

50. Le d o c t e u r M a d e n , m é d e c i n p sych i a t r e , c o n s u l t a n t en p sych ia t r i e 

légale à l ' hôpi ta l royal de B e t h l e m , r é d i g e a un r a p p o r t à la d e m a n d e d e s 

avoca t s d e la r e q u é r a n t e à p a r t i r des é l é m e n t s p r o d u i t s lors de l ' e n q u ê t e , 

d u doss ie r m é d i c a l de M a r k K e e n a n t e n u en p r i son et d e ceux conse rvés à 

l ' hôpi ta l de d i s t r i c t d u Devon du n o r d et chez son m é d e c i n g é n é r a l i s t e . Il 
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n ' ava i t eu a u c u n con tac t avec M a r k K e e n a n avan t la m o r t de celui-ci. Voici 

q u e l q u e s p a s s a g e s dud i t r a p p o r t : 

«Antécédents familiaux et personnels 

II existe des antécédents familiaux de troubles psychiatriques: sa grand-mère 
maternel le serait morte dans un hôpital psychiatrique, sa mère a connu une grave 
dépression après la mort subite du jeune frère de Mark alors qu'il était nourrisson et 
son père serait un alcoolique ayant des accès de violence. 

L'enfance [de] Mark Keenan fut troublée et malheureuse. Ses parents se séparèrent 
alors qu'il était âgé d'un an environ. Sa mère souffrit d 'une grave dépression sévissant 
par intermit tence tout au long de son enfance. A l'école, il avait une influence néfaste, se 
bat tant et faisant l'école buissonnière. Il aurai t été placé à différents moments à part ir 
de l'âge de douze ans et passé du temps dans des foyers d'accueil, centres de détention et 
maisons de redressement . Il a peu travaillé, effectuant des travaux manuels pendant de 
courtes périodes occasionnellement. D'après un rapport du docteur Adam (du 23.3.93), 
il avait tendance à quit ter ses emplois en raison de pensées paranoïdes. 

Ses troubles de comportement se poursuivirent après qu'il eut qui t té l'école. Il aurait 
vécu par moments à Londres comme jeune prostitué à l'âge de quinze ans et aurait été 
condamné pour at te inte à l 'ordre public (à quinze ans), vol de voitures et cambriolage 
d 'une bijouterie (à seize ans), bagarres à l'âge de dix-sept ans et à l'âge de vingt ans et 
pour coups et blessures susceptibles d 'entraîner la mort à l'âge de vingt et un ans après 
avoir poignardé l'ami de sa sœur. 

A n técéden ts psych i a t ri q ues 

On aurait diagnostiqué chez lui une schizophrénie paranoïde à l'âge de vingt et un 
ans (en 1985), alors qu'il purgeait une peine de prison pour avoir infligé des coups et 
blessures susceptibles d 'entra îner la mort . Il avait des pensées paranoïdes et on 
commença à lui adminis t rer du clopixol (un antipsychotique). 

Il aurait alors fait un bref séjour à la prison de Grendon Underwood, où on lui dit que 

la schizophrénie paranoïde dont il était at teint était t rop grave pour qu'il suive une 

thérapie de groupe. 

En 1988, il sortit de prison et continua à prendre du clopixol jusqu 'à ce que son 
médecin trai tant lui prescrive à la place du depixol (un antipsychotique similaire 
injectable). (...) 

Il fut admis pour la première fois en décembre 1988 dans un hôpital psychiatrique, 

l'hôpital St Annes à Poole (...) 

Il séjourna à l'hôpital de district du Devon du nord du 9 au 19.11.92. Il avait fait une 
overdose en s'injectant lui-même de l'insuline. Il se plaignait en outre de «paranoïa». 
Dans le registre des entrées sont inscrits les diagnostics «personnali té l imite» et 
«schizophrénie paranoïde». Y figure également la mention de «fréquents épisodes 
d 'automuti ia t ion». Le registre des sorties indique qu'il était «incapable de vivre seul» 
(...) qu'il avait une influence néfaste dans le service (...) «qu'il ne semblait pas y avoir 
beaucoup de signes de sa paranoïa», mais on lui prescrivit à sa sortie trois anti-
psychotiques différents (dont une injection tous les quinze jours) et un ant idépresseur. 

(...) 

Il séjourna de nouveau dans cet hôpital du 16 au 18.12.92, après avoir fait une 
overdose à la suite de sa rupture avec son amie. Sur le registre des entrées , on peut lire 
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les diagnostics suivants: «Trouble de la personnalité. Psychose paranoïde. Menaces de 

suicide.» Peu après être sorti de sa propre initiative, il fut a r rê té pour agression sur la 

personne de son ancienne amie, ce qui lui valu une peine d 'emprisonnement . (...) 

Avis 

1. Mark Keenan était at teint de schizophrénie paranoïde. Il apparaî t avoir contracté 

cette maladie en 1985. (...) A sa sortie de prison en 1988, il resta en contact assez 

régulier avec les services psychiatriques et son médecin t ra i tant . Pendant cet te 

période, il prit la plupart du temps des anlipsycholiques sous forme injectable. Les 

psychiatres qui l'ont vu semblent être d'accord sur le diagnostic de schizophrénie. 

2. J e remarque qu'il a aussi fait l'objet de diagnostic de trouble de la personnalité et 

d 'abus de substances toxiques à différents moments . Il existe des éléments à l'appui du 

diagnostic de trouble de la personnalité. Toutefois, aucun des psychiatres qui l'ont vu ne 

semble avoir douté de ce qu'il était en outre at te int de schizophrénie, et tous ont 

poursuivi son t ra i tement aux antipsychotiques. Le diagnostic de trouble de la 

personnalité signifie qu'il aurait été un patient plus difficile à suivre qu'Un 

schizophrène ordinaire. 

3. La schizophrénie est une maladie mentale grave et de longue durée qui peut être 

plus ou moins contenue par les médicaments mais non guérie par eux. Il en existe des 

complications reconnues: automuti la t ion, suicide et violence. Nombre des symptômes 

constatés chez M. Keenan avant sa mort sont des symptômes connus de la 

schizophrénie, comme la paranoïa, le fait d 'entendre des voix, d'avoir un sommeil 

per turbé, d 'être agressif, ambivalent et de penser à s 'automutiler . Ces symptômes 

peuvent avoir d 'aut res causes mais, pour un patient dont la schizophrénie est 

reconnue, il serait normal de supposer qu'ils en découlent. Il est impossible d'établir 

une distinction fiable entre des symptômes dus à la schizophrénie et ceux dus à la 

personnalité d'un individu. 

4. Le diagnostic de schizophrénie a d ' importantes conséquences. Le t ra i tement des 

personnes qui en sont at te intes relève principalement de la responsabilité des médecins, 

car le règlement pénitentiaire ordinaire ne saurait prévoir sans l'avis de médecins le cas 

de personnes dont l'état mental s'éloigne autant de la normale. Les commentaires qui 

suivent sont donc formulés en référence à ce qui constituerait un niveau de soins 

acceptable pour une personne a t te inte de schizophrénie. 

5. Les éléments que j ' a i vus m 'amènent à dire que le dossier médical n'a pas été tenu 

avec toute la rigueur voulue à deux occasions au moins. Entre le 19.4.93 et le 26.4.93, la 

direction de la prison a d'abord décide de placer M. Keenan en observation continue au 

centre médical de la prison et de prendre l'avis du psychiatre consultant (le docteur 

Rowc) puis de le transférer dans une cellule ordinaire. Rien dans le dossier médical 

n'explique ce revirement. Le 17.4.93, M. Keenan a déclaré aux gardiens qu'il avait 

l ' intention de se pendre et on a trouvé une corde dans sa cellule. Vu cette preuve net te 

d ' intention suicidaire, il n'eut été que normal d'inscrire dans le dossier médical les 

raisons motivant la décision de transférer M. Keenan dans une cellule ordinaire au lieu 

de le laisser sous haute surveillance. 

Le dossier médical ne comporte aucune mention pour les onze jours précédant la mort 

de M. Keenan. Etant donné que les mentions antér ieures font état de comportement 

troublé et imprévisible, de menaces de suicide et de menaces d'agression sur autrui , il y 

avait de bonnes raisons de surveiller régulièrement son état mental ; or aucune mention 

n' indique que cela ait été fait. 
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6. A la suite de la visite et de l 'appréciation du docteur Rowc intervenues le 29.4.93, 

les éléments dont j e dispose me donnent à penser que les soins prodigués à M. Keenan 

n'étaient pas du niveau de ce qu'il était en droit d 'a t tendre . Le docteur Rowe a confirmé 

que M. Keenan souffrait d 'une «psychose chronique légère» et recommandé d'ajouter 

un nouvel antipsychotique à ceux qu'il prenait déjà. Il a également recommandé à cette 

occasion de ne pas met t re M. Keenan en contact avec d 'autres personnes tant qu'il 

serait dans cet é ta t de panique/paranoïa. Le docteur Rowe (qui connaissait déjà le 

patient) nota aussi que celui-ci n'était pas habituellement violent. 

Le lendemain (30.4.93), on constata une détérioration de son état mental avec des 

signes de paranoïa et d'agressivité. Le nouveau médicament prescrit par le docteur 

Rowe fut supprimé. Le 1.5.93, le docteur Bickerton conclut que M. Keenan ne 

présentait aucun signe de maladie mentale et déclara qu'il pouvait être transféré dans 

une cellule ordinaire du quar t ier disciplinaire. 

Avec le recul, il apparaît que M. Keenan n'était pas en état d 'ê tre transféré dans le 

quar t ier disciplinaire. Deux éléments se dégagent de son dossier médical: l'un est sa 

peur d 'être logé ailleurs qu 'à l'hôpital, l 'autre sa tendance suicidaire. Je pense que le 

fait de ne pas l'avoir logé dans l'hôpital de la prison a joué un rôle important dans sa 

mort . 

A mon avis, il n 'était pas possible de supprimer le nouveau médicament prescrit par le 

docteur Rowe sans en référer à ce dernier (ou à un aut re psychiatre). Le docteur Rowe 

était à l'évidence d'avis epte le pat ient était psychotique et qu'il convenait de modifier 

son t ra i tement antipsychotique. O r cet avis n'a pas été appliqué de manière suivie. Par 

exemple, le docteur Bickerton a conclu le 1.5.93 qu'il n'y avait aucun signe de maladie 

mentale en dépit de l'avis exprimé par le docteur Rowe le 29.4.93 et des signes de 

paranoïa et d'agressivité inscrits dans le dossier à la date du 30.4.93. Il est tout à fait 

improbable que le type de maladie mentale décrite par le docteur Rowc (chronique) ait 

pu disparaître complètement en deux jours . 

Les éléments que j ' a i vus m'amènent à penser que le docteur Bickerton a émis un 

jugement incorrect (en disant qu'il n'y avait pas de maladie mentale le 1.5.93) et que, 

en tant que médecin sans formation psychiatrique, il n 'aurai t pas dû s 'écarter des 

recommandat ions formulées par le psychiatre.» 

2. Rapport du docteur Reveley du 15février 1995 

5 1 . La s econde p s y c h i a t r e c o n s u l t a n t e à ê t r e m a n d a t é e p a r les avoca ts 

de la r e q u é r a n t e , le d o c t e u r Reveley , f o r m u l a son avis à p a r t i r d e la 

p r o c é d u r e d ' e n q u ê t e j u d i c i a i r e et des doss ie rs m é d i c a u x de M a r k 

K e e n a n , don t ceux de la p r i son et de l ' hôp i ta l de d i s t r i c t du Devon du 

nord . Elle n ' a j a m a i s r e n c o n t r é ou t r a i t é M a r k K e e n a n . Elle écr i t d a n s 

son r a p p o r t : 

«Avis 

37. Je pense que Mark Keenan était a t te int de schizophrénie paranoïde, type 

paranoïde défini dans la classification ICD-10 du Manuel de 1992 sur les troubles 

mentaux et compor tementaux (Mental and Behavioural Disorders). L'une des 

caractérist iques essentielles de ce trouble est la présence d'hallucinations coexistant 

avec une relative préservation des fonctions cognitives et des affects. La personne 
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a t te in te de ce trouble est donc en général en mesure de décrire les hallucinations les 
plus fréquentes chez elle. Parmi les symptômes paranoïdes les plus courants on peut 
citer les illusions de persécutions, les illusions de grandeur, les hallucinations auditives 
menaçantes et les hallucinations gustatives et olfactives. De nombreux signes a t tes tent 
la présence de pareils symptômes chez Mark Keenan alors qu'il purgeait sa dernière 
peine de prison. La violence et l 'automutilation accompagnent souvent cet état , ce qui 
était d'ailleurs le cas chez Mark Keenan. Le Manuel diagnostique et statist ique des 
troubles mentaux IV (1994) at t i re l 'at tention sur ce constat : «les thèmes de 
persécution peuvent prédisposer l'individu à un comportement suicidaire, et 
l'association d'hallucinations de persécution et de grandeur avec la colère peut 
prédisposer la personne à la violence.» 

38. Mark Keenan a également fait l'objet d 'aut res diagnostics: abus de substances 
toxiques et trouble de la personnalité. Aucun de ces diagnostics n'est incompatible avec 
la schizophrénie paranoïde; de fait, ils coexistent souvent. Il apparaî t aussi clairement 
que Mark Keenan a été régulièrement t rai té avec des antipsycholiques et que le 
personnel médical de la prison a implicitement accepté le diagnostic de psychose 
puisqu'il a continué à lui adminis t rer des antipsychotiques. De fait, on a diagnostiqué 
chez lui une «psychose chronique légère » pendant son séjour en prison. Tout diagnostic 
de psychose revêt la plus grande importance. Trois principales sortes de troubles 
psychiatriques conduisent à la psychose : la schizophrénie, les troubles maniaco
dépressifs et l'abus de drogues (comme l'ecstasy, le LSD, les amphétamines , l'alcool et 
parfois le cannabis). Il peut se révéler impossible de démêler les divers troubles 
psychotiques d'une personne lors d 'une première visite chez le psychiatre et le doute 
quant au diagnostic peut subsister pendant des années. Cela dit, toutefois, les 
psychiatres sont presque toujours d'accord lorsqu'il s'agit de dire si un patient est ou 
non psychotique. Les symptômes psychotiques peuvent d'ailleurs être trai tés avec 
succès à l'aide d'antipsychotiques même lorsque l'on ne sait pas très bien de quelle 
sorte de psychose il s'agit. Le fait est que le personnel médical de la prison, tout en 
admet tan t l 'absence de diagnostic formel quant à ses troubles mentaux, a continué à 
t ra i ter ses symptômes psychotiques avec des antipsychotiques. (...) 

41 . Mark Keenan prenait des antipsychotiques pendant son séjour en prison. Ces 
médicaments ont apparemment stabilisé son état , à l'exception de quelques crises 
isolées. Les médecins de la prison ont considéré qu'il s'agissait là d'épisodes ponctuels de 
mauvaise conduite. Entre deux épisodes, il apparaît que Mark Keenan a été considéré 
comme sain mentalement , ou du moins suffisamment pour être sanctionné par une 
mesure d'isolement. Cela témoigne à mon avis d'une vue dangereusement simpliste de 
la maladie mentale. On pourrait faire une comparaison avec une personne fiévreuse à qui 
on administre des médicaments contre la fièvre et qu'on laisse ensuite dehors par une 
froide journée d'hiver au motif qu'elle n'a plus de fièvre. Dans un tel cas, personne ne 
s'étonnerait d 'une recrudescence de la fièvre. En ce qui concerne Mark Keenan, les 
autorités pénitentiaires n'ont pas admis une vérité psychiatrique élémentaire 
lorsqu'elles l'ont décrété apte à être transféré dans le quart ier disciplinaire. Elles ont 
émis un jugement sur l'état mental d'une personne suivant un t rai tement médical lourd, 
dont les problèmes étaient contenus et masqués par ces médicaments. (Bien qu'il ait été 
jugé apte à retourner dans le quart ier disciplinaire, je constate que son dossier ne contient 
aucune mention préconisant un arrêt du trai tement.) 

42. L'état de Mark ayant été jugé bon, il ne reçut aucuns soins infirmiers dans sa 
cellule du quar t ier disciplinaire. Ces soins ne consistent pas seulement à adminis t rer 
des médicaments . Ils revêtent une importance vitale en cas de maladie mentale , 
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surtout parce que l'infirmière est une bonne observatrice et peut réagir vite et 
efficacement lorsque des signes lui indiquent que l 'état mental de la personne est 
préoccupant. Donner des soins consiste essentiellement à répondre aux besoins 
physiques ou émotionnels des malades dans le but de rétablir, améliorer, maintenir ou 
favoriser le bien-être. La notion de sanction disciplinaire est incompatible avec de tels 
soins, comme d'ailleurs avec toute forme de soins médicaux. 

43. Pour que les soins prodigués à Mark Keenan dans son état aient été d'un niveau 
acceptable, il aurait fallu surveiller de près son t ra i tement médicamenteux, en ce qui 
concerne tant le dosage que les effets secondaires, ainsi que son état menta l , en 
observant les symptômes et l 'augmentat ion éventuelle du risque d 'automuti lat ion ou 
de suicide. Rien n'indique qu 'une surveillance appropriée de ce type ait été réalisée au 
cours des treize derniers jours de sa vie. 

44. Cela est d 'autant plus surprenant compte tenu de ses problèmes antér ieurs de 
santé - automuti lat ion et crises de violence — et sachant que le t ra i tement prescrit avait 
été modifié à plusieurs reprises pendant son séjour à la prison d'Exeter. 

45. De par la nature de sa maladie, le schizophrène connaît des rémissions ou 
périodes où les symptômes sont moins riches et où les symptômes positifs, c'est-à-dire 
ceux associés à une distorsion du fonctionnement normal, ne sont pas apparents . 
Pendant ces périodes, les symptômes dits négatifs peuvent continuer à être visibles. 
Les symptômes négatifs expriment une baisse ou une perte du fonctionnement normal . 
Il peut s'agir de baisse des affects (traits figés, absence de réaction, mauvais contact 
visuel et réduction du langage corporel), troubles du langage (appauvrissement du 
discours qui se manifeste souvent par des réponses brèves, laconiques, vides, souvent 
accompagné d 'une diminution du nombre de pensées qui se traduit par une baisse de 
l'aisance et de la rapidité d'élocution), aboulie ( inapti tude à se décider et à passer à 
l'acte) et anhédonisme (perte d ' intérêt et de goût du plaisir). Ces symptômes négatifs 
sont à l'origine d'une grande partie de la morbidité associée à ce trouble. Ils sont 
part iculièrement courants lors de la phase prodromique (précédant la crise) et 
résiduelle (postérieure à la crise) et sont parfois très aigus en eux-mêmes. (...) 

47. A mon avis, il était visible que Mark Keenan courait un très grand risque 
d 'automuti lat ion ou de suicide. Ce risque aurait été évident même s'il n'avait pas été 
transféré dans le quart ier disciplinaire au cours des derniers jours de sa vie. On a 
montré que, comparées au reste de la population, les personnes qui s'infligent elles-
mêmes des mutilations vivent qua t re fois plus d 'événements généra teurs de stress au 
cours des six mois précédant leur acte. Ces événements peuvent être de différentes 
sortes, mais les disputes récentes avec le conjoint, l'ami ou l'amie sont très courantes ; 
il peut aussi s'agir de la séparation d'avec le par tenaire sexuel, ou du rejet par celui-ci, 
ou d'une comparution au tr ibunal. Entre un tiers et la moitié des personnes qui 
s 'automutilent sont a t te ints d'un trouble de la personnalité. Plusieurs études montrent 
qu 'un certain nombre de facteurs semblent caractériser les pat ients qui s 'automuti lent 
de manière répétée. Il s'agit de personnes précédemment at te intes de psychose, d'un 
trouble de la personnalité de type asocial, ayant un casier judiciaire, alcooliques ou 
droguées, appar tenant aux basses classes de la société ou ayant connu le chômage de 
longue durée. Il est également important de noter que, parmi les patients qui ont déjà 
commis un acte d 'automuti lat ion, le taux de suicide au cours des douze mois suivants est 
environ cent fois plus élevé que pour le reste de la population. 

48. Concernant le risque de suicide abouti , les études montrent qu'il y a plus de 

suicides parmi les détenus qu 'au sein de la population, qu 'un schizophrène sur dix se 
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donne la mort , et que quat re suicidés sur cinq étaient sous antipsychotiques. (Ces 
statist iques, extrai tes de l 'ouvrage Oxford Textbook of Psychiatry, OUP, 1983, sont 
communément admises.) 

49. Il n'est pas possible de quantifier avec précision le risque qu'il y avait que 
Mark Keenan s 'automutile ou se suicide. A mon avis, toutefois, il était net qu'il 
appartenai t à l'un des groupes pour lequel le risque était le plus élevé et qu 'à la suite 
de son transfert dans le quar t ier disciplinaire il était plus que probable qu'il se livre à 
une automuti lat ion pendant la période d'isolement. Dans ces conditions, j ' e s t ime que le 
fait de ne pas avoir reconnu ce risque implique que le t ra i tement auquel il a été soumis 
au cours des onze derniers jours de sa vie était ne t tement en deçà du niveau de soins 
acceptable. (...) 

51. Les individus ayant des hallucinations paranoïdes peuvent souvent être soulagés 
grâce à un soutien psychologique et des encouragements. Au cours du t ra i tement , on 
obtient les meilleurs résultats si le médecin ct/ou l'infirmière entret iennent de bonnes 
relations avec le malade, si celui-ci peut compter sur eux et s'ils ne le laissent pas tomber. 
Ils doivent faire preuve d 'empathie à l'égard des hallucinations du patient, mais sans en 
être complices ou les condamner et, surtout, sans les ignorer. La façon dont Mark 
Keenan a été traité dans le quart ier disciplinaire est loin d 'at teindre ce modèle. 

52. Selon moi, il était probable que le t ra i tement infligé à Mark Keenan, individu 
at teint de schizophrénie paranoïde, suscitât en lui des sent iments de désespoir, de 
peur, d'angoisse et d'infériorité. Les conditions dans lesquelles il a été détenu dans le 
quar t ie r disciplinaire étaient humiliantes et dégradantes et ont amoindri sa volonté de 
faire face à sa psychose et de la combat t re . Sa volonté de résister à la maladie a été sapée 
d 'une manière cumulative qui l'a conduit au suicide. Le régime carcéral auquel il a été 
soumis n'a pas tenu compte de son droit fondamental, en tant que malade, de recevoir 
un t ra i tement médical et des soins adéquats , ce qui a brisé sa volonté de supporter la 
détention. Le code international d 'éthique médicale prévoit qu '«on ne peut accomplir 
un acte ou donner un conseil de na ture à affaiblir la résistance physique ou mentale d 'un 
être humain que si cela sert l 'intérêt de celui-ci». Or les actes commis par le personnel 
médical et les conseils donnés par eux dans le cadre du t ra i tement de Mark Keenan 
étaient manifestement contraires à son intérêt . Ce qu'il a subi au cours des derniers 
jours de sa vie a cer ta inement été terrifiant ; j 'ut i l ise ce terme délibérément dans son 
sens originel, c'est-à-dire de na ture à inspirer la terreur . J ' a i soigné de nombreux 
schizophrènes paranoïdes et je n'ai j amais douté de leur capacité à croire totalement à 
la réalité des menaces créées par leurs hallucinations. Une sanction qui oblige un 
psychotique à faire face à ces menaces seul et sans soutien médical adéquat est 
totalement inacceptable et constitue à mon avis une peine inhumaine et dégradante .» 

3. Rapport du docteur Keilh du 2 août 1996 

52. D a n s u n r a p p o r t du 2 aoû t 1996, le d o c t e u r K e i t h , m é d e c i n - c h e f de 

la p r i son , d é c l a r a ce qu i sui t en r é p o n s e a u x r a p p o r t s p s y c h i a t r i q u e s 

r éd igés p o u r le c o m p t e de la r e q u é r a n t e : 

«Ces médecins ont rédigé leur rapport en se basant sur des preuves documentaires et, à 
ma connaissance, aucun n'a vu ou examine M. Keenan. La valeur médicale de leur rapport 
en est donc sérieusement affaiblie. Ces rapports ont été rédigés plus d'un an (pour le 
docteur Maden) et près de deux ans (docteur Reveley) après la mort de M. Keenan. 
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Les données historiques mentionnées dans ces rapports sont extraites d 'autres 
documents et provenaient à l'origine probablement de M. Keenan en personne ou de sa 
mère - la plupart du temps, les éléments d'une histoire médicale proviennent directement 
du malade, sans que l'on vérifie leur véracité. A son arrivée, M. Keenan exposa ses 
antécédents de schizophrénie - aucun symptôme spécifique de schizophrénie ne fut 
observé depuis, que ce soit pendant sa détention provisoire ou après sa condamnation. 

D'après les commentaires des docteurs Maden et Reveley au sujet des remarques 
inscrites dans le registre médical des détenus (IMR) - j ' a i prescrit du clopixol à 
M. Keenan parce qu'il affirmait tellement catégoriquement qu'il en voulait et que cela 
l'aidait, et parce que le docteur Roberts avait suggéré d'essayer ce médicament «s'il 
[n'allait] pas très bien». Sur cette base, ce produit a été prescrit non comme un 
antipsychotique mais comme un tranquillisant. Ma conversation avec le docteur 
Roberts et le fait que je prescrive du clopixol consti tuent en fait des entrées séparées 
de 1TMR et il est important de se référer directement à ces entrées plutôt qu 'à ma 
déposition. J e me rappelle avoir été réticent à prescrire du clopixol en raison de la 
rareté des symptômes et signes de psychose. Pour autant que j e me souvienne, Keenan 
n'a pas expliqué pourquoi il ne voulait pas continuer la thioridazine ; il a seulement 
affirmé qu'il n'en tirait aucun bénéfice et insisté pour dire qu'il se sentait mieux en 
prenant du clopixol et de la chlorpromazme. Il importe de noter que je ne me souviens 
pas que la thioridazine ait provoqué des effets secondaires, ce qui aurai t pu me 
dissuader de prescrire de la chlorpromazine. Le docteur Maden comme le docteur 
Reveley ont mis fortement l'accent sur le fait que ce t ra i tement était révélateur d'un 
diagnostic — or tel n'est pas le cas. Le dosage de clopixol cité dans le rapport du docteur 
Reveley m'a été indiqué par le docteur Roberts. 

On pouvait raisonnablement considérer les symptômes relevés le 3.4.93 comme 
pouvant être dus au changement de médicaments et le docteur Simkins a préconisé la 
reprise du t ra i tement précédent. A cette époque, le docteur Rowe venait à la prison deux 
demi-journées par semaine et était notre seul psychiatre consultant . Le docteur Reveley 
déclare que M. Keenan aurai t dû être gardé à l'hôpital parce qu'il ne souhaitait pas 
re tourner dans l'aile principale de la prison le 14.4.93. S'il suffisait d 'exprimer le 
souhait de ne pas qui t ter l 'hôpital pour être autorisé à y rester, nous aurions une 
population totalement s tat ique. 

Les notes figurant dans l'IMR à la date du 17.4.93 ont été rédigées par un infirmier et 
non un médecin. L'infirmier, M. Gill, n'a pas de formation psychiatrique théorique. A 
l 'époque, nous n'avions pas d'infirmiers psychiatriques. Veuillez vous référer à ma 
mention du 18.4.93 «a des det tes dans l'aile principale, donc ne peut supporter» . Les 
rapports n'en parlent pas. S'il avait des det tes dans l'aile principale, il est très probable 
qu'il serait menacé d 'empoisonnement a l imentaire , cela serait la réalité plutôt que la 
paranoïa, et il y a toujours la possibilité que la corde ait été préparée afin de re tourner 
dans le cocon que constitue l 'hôpital. Le fait de préparer une corde constitue en soi une 
indication suffisante pour une hospitalisation et une surveillance tous les quar ts 
d 'heure, et ce quel que soit l 'état mental , plutôt qu 'un signe de trouble mental comme 
le dit le docteur Reveley. 

L'entrée de l'IMR à la date du 23.4.93, «à évaluer la semaine prochaine», a 
été annulée de ma main probablement peu après avoir été inscrite (très 
vraisemblablement le 26.4.93 - même stylo). Cela signifie qu'il n 'était pas nécessaire 
qu'il soit vu par le docteur Rowe, qu'il allait bien et qu'il ne présentai t pas de 
symptômes. Il a été jugé apte au travail et à la gymnastique. Aucune inscription n 'a été 
faite dans l'IMR à cette époque car il n'y avait rien d ' important à noter. 
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Il y a lieu de faire remarquer à ce stade que, s'il est admis que l'IMR contient peu de 

mentions à certaines époques (seulement) , l'absence d 'entrées peut être in terprétée 

comme reflétant l 'absence d'anomalie ou de troubles manifestes. 

Dans le quar t ie r d'isolement, tous les détenus sont vus par le médecin avant de faire 
l'objet d'une décision, celui-ci connaissant la gamme des peines. Le médecin de garde 
fait sa tournée dans l'unité d'isolement avant le directeur, de sorte que l'étal de santé 
des nouveaux détenus soit contrôlé avant que le directeur ne prenne sa décision. Le 
médecin de garde voit tous les détenus de l 'unité d'isolement chaque jour . Si un détenu 
tombe malade et doit aller à l 'hôpital, il y est transféré rapidement . Un diagnostic de 
psychose chronique légère n'est pas en soi une contre-indication pour un transfert dans 
l 'unité d'isolement - de fait, avec les visites quotidiennes du directeur, du médecin et de 
l 'aumônier, les détenus y sont mieux surveillés et soignés que dans les ailes principales. 
J e ne pense pas que M. Keenan aurait séjourné tout le temps en hôpital psychiatrique 
s'il n 'était pas en prison. J e dois reconnaître que, d 'une manière générale , le quar t ie r 
d'isolement ne favorise pas le bien-être mental , mais tous les infirmiers de prison sont 
formés et connaissent bien les effets de la détent ion et de l 'isolement et en t iennent 
compte lorsqu'ils voient chaque jour tous les détenus du quar t ier d' isolement. Lors de 
ses visites quotidiennes à M. Keenan pour apprécier son état de santé , le médecin de 
garde vérifiait si le dosage des médicaments était correct et s'il avait des tendances 
suicidaires. La suggestion du docteur Rcveley selon laquelle le personnel médical se 
ligue avec la «direct ion» pour sanctionner est totalement fausse. Nous prodiguons des 
soins médicaux; notre é thique se borne à cela et rien qu 'à cela. Nous avons 
régulièrement des réunions entre médecins où nous définissons clairement notre 
position éthique. C'est une chose à laquelle nous sommes passionnément at tachés et 
qui constitue le fondement de la médecine que nous exerçons tous ici. 

J e ne suis pas d'avis que Mark Keenan était a t te int de schizophrénie paranoïde. Cet 
avis se fonde sur mes observations personnelles et sur le doute exprimé par le docteur 
Roberts quant à ce diagnostic (il s'agit du psychiatre qui l'avait examiné à l'hôpital 
psychiatrique le plus récemment avant son incarcération). Nous n'avions pas un 
malade «dont la schizophrénie est reconnue» (docteur Maden) . Nous savions par 
l ' intermédiaire du docteur Roberts que ce patient souffrait de «troubles de la 
personnalité, comportement antisocial, sous stress, quelques symptômes paranoïdes 
éphémères» . M. Keenan a paru la plupart du temps tout à fait normal pendant ses 
épisodes de détent ion et d'observation. 

L'automutilat ion, le suicide et la violence sont des complications reconnues des 
troubles de la personnalité. Seuls le fait de se présenter comme un paranoïaque et 
celui d 'entendre des voix sont des symptômes de schizophrénie. Nombre de preuves 
montrent que M. Keenan n'était paranoïaque que par in termit tence et de manière 
passagère. (Le docteur Roberts parle de «paranoïa épisodique» et le docteur Reveley 
de «crises isolées»), en liaison avec la prise de substances illicites. O n peut lire dans 
l'IMR «dit qu'il a pris du cannabis, ce qui lui a donné des hallucinations et l'a rendu 
paranoïde». (...) 

M. Keenan avait peur de se trouver dans une cellule ordinaire, mais non dans l'unité 
d'isolement. Cela étaye la théorie selon laquelle il avait des raisons réelles et non 
imaginaires de craindre pour sa sécurité dans l'aile principale, no tamment si l'on 
songe qu'il m'a dit «avoir des det tes» . Malgré tout, M. Keenan était toujours accepté à 
l'hôpital lorsqu'il avait une «crise». La comparaison utilisée par le docteur Reveley 
entre la maladie mentale et la fièvre n'est ni appropriée ni convaincante. 
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Il n'y a pas de description claire d 'hallucinations; de fait, leur description est vague, 
sauf lorsqu'il « pense qu'il est Jésus ». Je n'ai 1 rouvé aucun système hallucinatoire auquel 
Mark Keenan ait fermement tenu de manière continue. 

Il ressort clairement de l'IMR que M. Keenan avait de longues périodes sans 
présenter de symptômes ou de signes de maladie mentale et que son équilibre mental 
était donc bon à ces moments-là. II n'y avait alors aucune raison de ne pas le placer dans 
la prison principale ou l'unité d'isolement. 

Il est à noter que M. Keenan ne présentai t pas les signes que le docteur Rcvelcy nous 
décrit, à savoir traits figés, absence de réaction, mauvais contact visuel et réduction du 
langage corporel, troubles du langage. Pour nous, cela prouve encore plus qu'il n'était 
pas at teint de psychose net te . 

Globalement, j e trouve que les deux rapports en question ne comportent que des 
preuves très minces d'une psychose nette. Le docteur Revclcy n'est pas un psychiatre 
légiste et ne semble pas bien connaître les soins médicaux prodigués en prison. Ses 
commentaires sont émotifs plutôt qu'objectifs. 

Pour nous, Mark Keenan était un individu impulsif, porté à se mutiler et agressif, 
connaissant régulièrement des périodes où il déclarait se sentir paranoïde et présentait 
de vagues symptômes hallucinatoires. Aucun élément ne vient étayer le diagnostic de 
schizophrénie qu'il s'appliquait à lui-même avec conviction. Ses moments de trouble et 
sa mort pourraient bien être la conséquence de prises de drogue dans l'aile principale de 
la prison, suivies de menaces de représailles.» 

4. Rapport du docteur Faulk du 17 mars 1996 

53 . Le d o c t e u r Fau lk , m a n d a t é p a r le G o u v e r n e m e n t , a n o t a m m e n t 

d é c l a r é ce qu i sui t : 

«Avis 

36. La plaignante cl les deux psychiatres qui se sont penchés sur ce cas (les docteurs 
Maden et Reveley) ont affirmé que Keenan avait fait l'objet d'un mauvais diagnostic, que 
ses symptômes avaient été négligés et qu'il avait été mis dans des situations susceptibles 
d'aggraver son état . Les deux médecins ont conclu que Keenan souffrait de schizophrénie, 
ce qui expliquait pour une bonne part son comportement . Après avoir posé ce diagnostic, 
ils ajoutent que ses peurs et angoisses devaient venir d'un état hallucinatoire sous-jacenl. 
Ce t te hypothèse découle de la conviction que Keenan était schizophrène. Ils s'appuient 
également sur l'hypothèse d'une grave maladie mentale chez Keenan pour affirmer que la 
prison aurait dû prévoir ses tendances suicidaires et prendre plus de précautions au lieu 
de le soumettre à des privations dans le quart ier disciplinaire. 

37. Le personnel de la prison ne comportait pas de psychiatre consultant. Les 
médecins qui y travaillaient devaient à jus te t i tre se fier à l'avis des spécialistes du 
service national de santé [National Health Service - «le NHS»] qui avaient suivi les 
détenus avant leur incarcération. Le diagnostic que leur avait t ransmis le dernier 
psychiatre à avoir vu Keenan (le docteur Roberts) était «troubles de la personnalité, 
type antisocial» et précisait que Keenan était sujet à des «symptômes paranoïdes 
éphémères» lorsqu'il était sous stress. 

38. Il est vrai que le docteur Rowe avait également traité Keenan par le passé et 

avait dit qu'il souffrait d 'une «psychose chronique légère». Il ne s'agit pas d'un 
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diagnostic précis mais d'une description générale. En tout élat de cause, le docteur 

Rowe n'a pas trouvé que Kcenan était malade au point de nécessiter un t ra i tement 

dans un hôpital psychiatrique. Il a indiqué, comme le docteur Roberls, que Keenan 

était sujet à de courtes périodes de psychose {et de panique) pendant lesquelles il lui 

fallait des soins et un t ra i tement adaptés. Il a recommandé que Kcenan ne voie 

personne tant qu'il ne serait pas sorti de sa phase de «panique et paranoïa». Ce t te 

recommandation semble avoir été respectée. 

39. Le personnel de la prison d 'Exetcr a suivi les indications du docteur Roberls , en 

donnant les médicaments recommandés dans l'espoir de réduire les symptômes de 

Keenan, c'est-à-dire son instabilité, sa mauvaise réaction au stress et sa tendance à 

connaître des périodes psychotiques éphémères . Il a également admis Kcenan au 

centre médical lorsque son état semblait s'aggraver. 

40. Une grande part du comportement de Keenan peut s 'expliquer par des 

manipulations destinées à échapper à la pression des ailes ordinaires pour gagner la 

paix relative du centre médical. Rien ne prouve que les craintes qu'il a exprimées -

peur d 'être agressé dans les ailes de la prison - n'aient pas été compréhensibles, voire 

raisonnables. Il n'y a aucune raison, vu le diagnostic du docteur Roberls , de ne pas 

prendre les dires de Keenan au pied de la le t t re . Lorsqu'il avait des épisodes pouvant 

être des périodes de psychose (c'est-à-dire lorsqu'il affirmait cl re Jésus cl entendre des 

voix), il était conduit à l'hôpital et semblait retrouver un étal normal rapidement , 

conformément aux prévisions du docteur Roberls. 

41. Au bout du compte, Keenan a semblé accepter le régime en vigueur dans le 

quar t ie r disciplinaire et se calmer. Les observations dont nous disposons confirment 

toutes que tel était bien le cas. La sanction infligée à Keenan le 14.5.93 a à l'évidence 

commencé par provoquer sa colère, qu'il semble toutefois avoir surmontée . Rien ne 

montre qu'il soit devenu psychotique. Il était parfaitement compréhensible que l'idée 

que le directeur lui interdise l'accès à la boutique provoque son inquiétude (15.5.93). Il 

n'est pas nécessaire de supposer une maladie mentale pour l 'expliquer. J ' en conclus que 

le suivi médical de Keenan lors de sa détention à la prison d 'Exeter était parfai tement 

raisonnable, no tamment au vu de l'avis du docteur Roberls. Nous ne savons pas quelles 

étaient les intentions de Kcenan le soir du 15.5.93. Il s'était comporté comme lors de ses 

précédentes tentatives d 'a t tenter à sa vie, en lançant un avertissement pour pouvoir 

être sauvé. Peut-être avait-il décidé qu'il ne pouvait ou ne voulait pas re tourner une 

nouvelle fois dans le quar t ier disciplinaire et de le faire savoir en faisant une tentative, 

dont il serait sauvé et qui lui permet t ra i t de re tourner à l'hôpital. J e ne pense pas que 

quiconque aurait pu prévoir ce qu'il a fait ni quand il le ferait. J e n 'aurais qu 'une 

critique à formuler: l'absence au dernier moment de ciseaux pour couper le nœud, » 

IL LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. R é g l e m e n t a t i o n p é n i t e n t i a i r e 

1. Santé et bien-être 

54. L ' a r t i c l e 7 d e la loi de 1952 su r les p r i sons (Prison Act 1952) obl ige 

c h a q u e p r i son à d i s p o s e r d ' u n m é d e c i n q u i , c o n f o r m é m e n t à l ' a r t ic le 17 d u 

r è g l e m e n t p é n i t e n t i a i r e de 1964 (Prison Rules 1964) éd ic té p a r le m i n i s t r e 
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de l ' I n t é r i e u r , est r e s p o n s a b l e « d e s soins à a p p o r t e r à la s a n t é , m e n t a l e et 

phys ique , d e s d é t e n u s de c e t t e p r i s o n » . 

55 . L ' a r t i c l e 18 d e ce r è g l e m e n t d i s p o s e : 

« 1) Le médecin doil signaler an directeur le cas de tout détenu dont la santé risque 
de pâtir d 'un maintien en détent ion ou des conditions de détention, quelles qu'elles 
soient. (...) 

2) Le médecin doit prêter une a t tent ion particulière à tout détenu dont l 'état mental 
semble l'exiger et prendre les dispositions particulières qui apparaissent nécessaires 
pour le surveiller et le soigner. 

3) Si le médecin soupçonne chez un détenu des intentions suicidaires, il doit en 
informer le directeur, qui le placera sous observation spéciale.» 

56 . L ' ac t ion s a n i t a i r e en p r i son est é g a l e m e n t rég ie p a r l ' i n s t ruc t ion 

p e r m a n e n t e 13, qu i défini t les r e s p o n s a b i l i t é s et devoi rs des m e m b r e s de 

l ' équ ipe s a n i t a i r e d ' u n e p r i son . Le p a r a g r a p h e 31 d i spose : 

«L 'examen médical de tous les détenus au centre médical à leur arrivée en prison ou 
peu après, ou par suite de préoccupations quant à leur état mental , doit no tamment 
porter sur les dispositions spéciales éventuellement nécessaires à leur surveillance afin 
de les empêcher de se blesser ou de se suicider. Lorsqu'une surveillance spéciale est 
jugée indiquée pour des raisons médicales, le médecin ordonne d'exercer l 'une des 
formes de surveillance suivantes: 

a) surveillance continue, où le détenu est observé par un surveillant désigné (lui reste 
constamment en sa compagnie ; ou 

b) surveillance in termi t tente , où le détenu est surveillé par un gardien désigné au 
moins tous les quar ts d 'heure.» 

57 . L ' a d m i n i s t r a t i o n p é n i t e n t i a i r e a é g a l e m e n t é m i s ses p r o p r e s 

d i rec t ives . A l ' époque des fai ts , il s 'agissa i t de la d i rec t ive 20/89 p o r t a n t 

n o t a m m e n t su r la r e s p o n s a b i l i t é du p e r s o n n e l , les m e s u r e s à p r e n d r e à 

l ' a r r ivée d e s d é t e n u s , la c o n s u l t a t i o n de spéc ia l i s tes et l ' e x a m e n en g a r d e 

à vue , et les m e s u r e s de n a t u r e à p r é v e n i r les su ic ides . La d i rec t ive 20 /89 

déf ini t a ins i le rôle de l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e : 

«prendre toutes mesures raisonnables afin de repérer les dé tenus ayant des idées 
suicidaires, les trai ter humainement et de la manière permet tan t le mieux de prévenir 
le suicide, et faciliter le rétablissement après une crise suicidaire ». 

L ' é l é m e n t c e n t r a l de ce d ispos i t i f est le f o r m u l a i r e de s i g n a l e m e n t de 

suic ide (F1997) . Les r e s p o n s a b l e s d 'a i le (des g a r d i e n s e x p é r i m e n t é s ) 

t r a n s m e t t e n t les s i g n a l e m e n t s au m é d e c i n de la p r i son qu i déc ide s'il y a 

lieu d e p r e n d r e d e s m e s u r e s d e p r é v e n t i o n du su ic ide . A la su i t e de 

c r i t i ques é m i s e s p a r l ' i n s p e c t e u r p r inc ipa l des p r i sons d a n s son r a p p o r t 

«Su ic ide et a u t o m u t i l a t i o n s d a n s les é t a b l i s s e m e n t s p é n i t e n t i a i r e s en 

A n g l e t e r r e e t a u pays d e G a l l e s » , de nouve l l e s d i rec t ives fu ren t é m i s e s e n 

1994, en p a r t i c u l i e r l ' i n s t ruc t ion a u x d i r e c t e u r s n° 1/1994. Cel le-c i ex igea i t 

n o t a m m e n t d 'u t i l i se r u n f o r m u l a i r e spéci f ique « A u t o m u t i l a t i o n s / r i s q u e 
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d e su i c ide» (F2052SH) l o r s q u ' u n m e m b r e d u p e r s o n n e l q u e l qu ' i l soit 

r e m a r q u a i t q u ' u n d é t e n u avai t beso in de soins p a r t i c u l i e r s pa r ce qu ' i l 

r i squa i t d e se su ic ide r ou d e s ' a u t o m u t i l e r . Ains i , les o b s e r v a t i o n s d e t ous 

les m e m b r e s du p e r s o n n e l en c o n t a c t avec le d é t e n u p o u v a i e n t ê t r e 

e n r e g i s t r é e s en vue d ' é t a b l i r u n c o m p t e r e n d u c o m p l e t et con t i nu d e 

l ' é t a t d ' e sp r i t d e l ' i n t é r e s s é . A v a n t d e r e t i r e r le n o m d u d é t e n u d u 

f o r m u l a i r e en q u e s t i o n , son cas deva i t ê t r e e x a m i n é p a r les p r inc ipa l e s 

p e r s o n n e s le su ivan t (par e x e m p l e le médecin-chef , u n m e m b r e de la 

d i r e c t i o n et le g a r d i e n - c h e f de l ' a i le) . 

58 . C o n f o r m é m e n t aux a r t i c l e s 47 et 48 de la loi de 1983 su r la s a n t é 

m e n t a l e (Mental Health Act 1983), tou t p r i s o n n i e r souff rant d ' u n e m a l a d i e 

m e n t a l e g rave p e u t ê t r e t r a n s f é r é à l ' hôpi ta l p o u r y ê t r e d é t e n u et t r a i t é . 

59 . L ' a r t i c le 43 d u r è g l e m e n t p é n i t e n t i a i r e d e 1964, e n v e r t u d u q u e l 

M a r k K e e n a n a é t é placé en i s o l e m e n t , m e t le d i r e c t e u r de p r i son d a n s 

l ' ob l iga t ion de r e t i r e r u n d é t e n u du q u a r t i e r d ' i s o l e m e n t l o r s q u ' u n 

m é d e c i n lui conse i l le c e t t e m e s u r e p o u r d e s r a i sons m é d i c a l e s . L ' a r t i c l e 5 3 

§ 2 du r è g l e m e n t i n t e r d i t d e p l ace r u n d é t e n u d a n s u n e cel lule d u q u a r t i e r 

d ' i s o l e m e n t s au f si u n m é d e c i n a cer t i f ié q u e l ' é t a t de s a n t é de l ' i n t é re s sé le 

p e r m e t . 

60. Ni la loi su r les p r i sons ni le r è g l e m e n t p é n i t e n t i a i r e n 'ob l ige les 

p r i sons à e m p l o y e r u n m é d e c i n p s y c h i a t r e . Le m é d e c i n a t o u t e l a t i t u d e 

p o u r déc ide r d e d e m a n d e r l 'avis d ' u n tel spéc ia l i s te s'il le j u g e a p p r o p r i é 

(a r t ic le 17 dud i t r è g l e m e n t ) . 

6 1 . D a n s un a r t i c le publ ié d a n s le British Medical Journal (avril 2000, 

vol. 320, hipatient care of mentally ill people in prison: results of a year's 

programme of semistructured inspections — T r a i t e m e n t d e s m a l a d e s m e n t a u x 

d é t e n u s en p r i s o n : r é s u l t a t s d ' u n p r o g r a m m e d ' u n a n de con t rô l e s s emi -

s t r u c t u r é s ) , les m é d e c i n s et i n f i rmie r s t r ava i l l an t p o u r le service 

d ' i n s p e c t i o n d e s p r i sons d e Sa M a j e s t é d é c l a r è r e n t n o t a m m e n t : 

«La qualité des services rendus aux malades mentaux détenus est très inférieure aux 

normes en vigueur dans le NHS. La vie des pat ients est soumise à des restrictions 

inacceptables et les thérapies limitées. La politique actuelle consistant à diviser la 

responsabilité du soin des malades mentaux entre l 'administration pénitentiaire et le 

NHS doit être revue.» 

2. Discipline et réclusion 

62. D e u x a r t i c l es du r è g l e m e n t p é n i t e n t i a i r e de 1964 p e r m e t t e n t de 

p l ace r u n d é t e n u d a n s le q u a r t i e r d ' i s o l e m e n t ou le q u a r t i e r d i sc ip l ina i r e . 

63 . A u x t e r m e s d e l 'a r t ic le 4 3 , le d i r e c t e u r de p r i son p e u t isoler u n 

d é t e n u l o r sque ce la p a r a î t s o u h a i t a b l e p o u r le m a i n t i e n de l 'o rdre ou de 

la d isc ip l ine ou p a r a î t ê t r e d a n s l ' i n t é r ê t d u d é t e n u , e t ce p o u r u n e d u r é e 

m a x i m a l e de t ro is j o u r s , au -de l à d e quoi il faut o b t e n i r l ' a u t o r i s a t i o n d ' u n 

m e m b r e d u c o m i t é d e s v i s i t eu r s de la pr i son ou du m i n i s t r e . 
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64. L ' a r t i c le 50 § 1 e) confè re au d i r e c t e u r le pouvoi r de p u n i r un 

d é t e n u r e c o n n u c o u p a b l e d ' u n e inf rac t ion d i sc ip l ina i re e n lui inf l igeant 

j u s q u ' à q u a t o r z e j o u r s de r é g i m e ce l lu la i re d a n s le q u a r t i e r d i sc ip l ina i re . 

65 . L ' i n s p e c t e u r pr inc ipa l des pr isons et LordJustice Woolf, qui on t m e n é 

u n e e n q u ê t e s u r le s y s t è m e p é n i t e n t i a i r e , se son t p e n c h é s s u r les cond i t ions 

de vie des d é t e n u s isolés d a n s le q u a r t i e r d isc ip l ina i re d ' u n e pr i son . 

D a n s son r a p p o r t de 1985 in t i t u l é « E t u d e su r l ' i so l emen t des d é t e n u s en 

v e r t u d e l ' a r t ic le 4 3 », l ' i n s p e c t e u r p r inc ipa l d e s p r i sons écrivi t ce qu i su i t : 

«Les détenus ayant « troublé l'ordre » sont incarcérés dans des conditions très strictes 
(...) Ils se trouvent en général dans une zone particulière de la prison, le quar t ier 
d'isolement ou le quar t ie r disciplinaire, avec des dé tenus qui s'y trouvent par mesure 
disciplinaire (...) Ils y sont en général soumis à peu près au même régime que ces 
derniers, à l'exception de quelques privilèges supplémentaires . Ils sont seuls dans leur 
cellule la plus grande partie de la journée et n'en sortent que pour une heure de 
promenade dans la cour, aller chercher leurs repas, vider leur pot de chambre et 
prendre une douche de temps en temps. Ces sorties contribuent peut-être à rompre la 
monotonie mais elles ne permet tent en général pas beaucoup de contacts. Ils ont très 
peu d'occasions de parler avec les autres dé tenus et ont souvent des rapports conflictuels 
ou distants avec les gardiens (...) [paragraphe 2.29] 

(...) l 'isolement peut faire perdre divers occasions et avantages, outre l'évidente 
privation de contacts humains. La décision de placer en isolement doit donc toujours 
être prise avec at tent ion, surtout lorsque le détenu concerné n'a pas lui-même 
demandé à être isolé. En conséquence, on ne saurait placer en isolement un détenu qui 
ne le souhaite pas sans garant ies part iculièrement fortes et efficaces. » (paragraphe 3.4) 

Il a jouta q u e l ' i so lement « peu t vouloir d i re vivre selon u n r é g i m e appauv r i 

et m o n o t o n e qui p e u t m ê m e ê t r e néfas te sur le p lan psychologique ». 

66. Lord Woolf, d a n s son r a p p o r t i n t i t u l é «Prison Disturbances » 

( T r o u b l e s d a n s les p r i sons ) , avr i l 1990, C m 1456, a d é c l a r é : 

«Même si l 'isolement prévu à l'article 43 n'est pas conçu comme une mesure 
disciplinaire, le recours à cet article a presque toujours un effet négatif sur le détenu 
qui en fait l'objet. Dans la plupart des établissements, toute personne isolée en vertu de 
l'article 43 est soumise à un régime de restrictions très semblable à celles appliquées 
aux individus touchés par une mesure disciplinaire.» (paragraphe 12.267) 

67. B ien q u e le d i r e c t e u r ou le c o m i t é d e s v i s i t eu r s d e la p r i son n e 

soient pas t e n u s de c o n s u l t e r u n m é d e c i n avan t de d é c i d e r de l ' i so l emen t , 

le d i r e c t e u r doi t m e t t r e fin à c e t t e m e s u r e si un m é d e c i n le lui consei l le 

p o u r r a i sons m é d i c a l e s ( a r t i c l e s 17 et 18 du r è g l e m e n t d e 1964). 

3. Recours ouverts aux détenus 

a) Procédure de requêtes et de plaintes 

68 . L o r s q u ' u n d é t e n u a u n mot i f d e se p l a i n d r e des cond i t ions d a n s 

l e sque l l e s il es t i n c a r c é r é ou d ' u n e déc i s ion , il p e u t u t i l i s e r le s y s t è m e d e 

« r e c o u r s et p l a i n t e s » . 
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69 . Si le g r ie f se r a p p o r t e a u x cond i t i ons de d é t e n t i o n et ne p e u t se 

r é s o u d r e de m a n i è r e in fo rme l l e , le d é t e n u p e u t p r é s e n t e r u n e r e q u ê t e 

officielle. Cel le-c i s e r a e n r e g i s t r é e et u n m e m b r e e x p é r i m e n t é d u 

p e r s o n n e l d i s c u t e r a de la q u e s t i o n avec le d é t e n u , d a n s les d e u x j o u r s en 

g é n é r a l . Si le d é t e n u n 'es t tou jours pas sa t i s fa i t , il r e m p l i t un f o r m u l a i r e 

de r e q u ê t e / p l a i n t e à s o u m e t t r e au d i r e c t e u r , qu i y r é p o n d n o r m a l e m e n t 

d a n s les sept j o u r s . Le d é t e n u p e u t e n s u i t e p r é s e n t e r u n r e c o u r s a u 

d i r e c t e u r d e zone d e l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e . 

70. Les p l a i n t e s r e l a t ives à u n e décis ion sont i m m é d i a t e m e n t s o u m i s e s 

a u d i r e c t e u r de zone . 

7 1 . D a n s u n cas c o m m e d a n s l ' a u t r e , si le d é t e n u n ' e s t p a s sa t is fa i t d e 

la décis ion d u d i r e c t e u r de zone , il p e u t p r é s e n t e r u n e d e m a n d e d e 

c o n t r ô l e j u r i d i c t i o n n e l ou se p l a i n d r e au m é d i a t e u r des p r i sons . 

b) Médiateur des pr isons 

72. D e p u i s 1994, les d é t e n u s qu i o n t é p u i s é le s y s t è m e d e p l a i n t e s 

i n t e r n e s p e u v e n t s ' a d r e s s e r a u m é d i a t e u r d e s p r i sons , qu i a la poss ibi l i té 

d e faire des r e c o m m a n d a t i o n s à l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e s'il 

s o u t i e n t u n e p l a i n t e . T o u t e f o i s , il ne p e u t n i a n n u l e r n i i n f i r m e r les 

déc is ions de l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e . 

D a n s son r a p p o r t a n n u e l de 1996, le m é d i a t e u r des p r i sons a d é c l a r é , a u 

sujet d u s y s t è m e d e p l a i n t e s : 

«3.6. (...) le service du média teur - et d'ailleurs le système de requêtes/plaintes 

internes de l 'administration pénitentiaire - fonctionne bien pour les plaintes relatives 

à des sujets assez formels et non urgents . Les détenus connaissent en général les 

procédures établies pour le t ra i tement des griefs relatifs aux décisions disciplinaires et 

per tes de biens et acceptent de pat ienter jusqu 'à l 'aboutissement du processus, qui est 

relativement long. 

3.7. La situation est très différente pour presque toutes les aut res catégories de 

plaintes. Les agressions, refus de libération temporaire , visites sous surveillance (...) 

sur toutes ces questions, les dé tenus veulent une solution immédia te . Il s'agit aussi de 

questions pour lesquelles la procédure de requêtes/plaintes peut sembler au premier 

abord inadaptée ou de questions que les détenus craignent d 'aborder avec le personnel 

de la prison. Il est certain que le processus de plainte au directeur, relat ivement long et 

formel (une semaine au moins), le recours à l 'administration pénitentiaire (six mois au 

moins) ou une enquête du média teur (pouvant durer jusqu 'à trois mois, voire plus), 

n 'aura pas la faveur d'un détenu mécontent qui veut un redressement immédiat . » 

c) Contrôle jur id ic t ionnel 

73. L a j u r i s p r u d e n c e a t t e s t e q u e la High Court a c o m p é t e n c e p o u r 

a u t o r i s e r le c o n t r ô l e j u r i d i c t i o n n e l d ' u n e déc is ion soit d ' i so ler un d é t e n u 

c o n f o r m é m e n t à l ' a r t ic le 43 d u r è g l e m e n t p é n i t e n t i a i r e de 1964, soit de le 

p u n i r c o n f o r m é m e n t à l ' a r t ic le 50 (R. v. Deputy Governor of Parkhurst Prison, 

ex parte Hague, Appeal Cases 1992, vol. 1, p . 58) . Le t r i b u n a l p r o c è d e a lors a u 
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con t rô le en a p p l i q u a n t les p r inc ipes f e r m e m e n t é tab l i s de d ro i t 

admin i s t r a t i f , c ' es t -à -d i re r e c h e r c h e si la décis ion é t a i t a r b i t r a i r e ou 

i r r a t i o n n e l l e , si elle se fonda i t sur d e s é l é m e n t s é t r a n g e r s à l 'affaire ou 

nég l igea i t d e s f a c t e u r s p e r t i n e n t s ou e n c o r e avai t é t é pr i se à des fins 

i r r é g u l i è r e s , en su ivan t u n e p r o c é d u r e i n é q u i t a b l e ou en c o n t r e v e n a n t à 

la lég is la t ion ou à la r é g l e m e n t a t i o n en v igueu r . C e p e n d a n t , l ' o r g a n e de 

con t rô le ne p e u t s u b s t i t u e r sa p r o p r e déc is ion su r le b ien- fondé de la cause 

à celle de l ' a u t o r i t é a d m i n i s t r a t i v e . 

d) Action pour faute, agress ion et abus de l'autorité publ ique 

74. U n d é t e n u en m e s u r e d e p r o u v e r q u e ses cond i t i ons d ' i s o l e m e n t lui 

on t p o r t é p r é jud i ce , sur le p l a n phys ique ou p s y c h i a t r i q u e , pa r su i t e d ' u n e 

fau te des a u t o r i t é s p é n i t e n t i a i r e s , p e u t r é c l a m e r des d o m m a g e s - i n t é r ê t s . 

Si u n p r i s o n n i e r est a g r e s s é , il p e u t e n g a g e r u n e ac t i on p o u r ag re s s ion 

m ê m e en l ' absence de p r e u v e de b l e s su re s co rpore l l e s . Le t r i b u n a l p e u t 

oc t roye r d e s d o m m a g e s - i n t é r ê t s p o u r t o u t e i nd ign i t é ou h u m i l i a t i o n 

sub ie , ou des d o m m a g e s - i n t é r ê t s e x e m p l a i r e s lorsqu ' i l e s t i m e qu ' i l y a eu 

« a c t e d ' opp re s s ion , a r b i t r a i r e ou i n c o n s t i t u t i o n n e l de la p a r t d ' a g e n t s de 

la fonct ion p u b l i q u e » (Rookes v. Barnard, Appeal Cases 1964, p . 1226). 

75. O n p e u t auss i e n g a g e r u n e ac t i on p o u r a b u s de l ' au to r i t é p u b l i q u e 

l o r s q u ' u n fonc t i onna i r e a c o m m i s u n a b u s d é l i b é r é ou m a l h o n n ê t e sous 

couver t d ' e x e r c e r un de ses pouvoi r s . Il p e u t s 'agi r d ' un cas où le 

fonc t ionna i r e se livre à u n ac t e qu ' i l n ' a pas le pouvoir d ' e x é c u t e r d a n s le 

b u t de p o r t e r p ré jud ice au p l a i g n a n t ou lorsqu ' i l sai t qu ' i l n ' a p a s le 

pouvoi r de l ' e x é c u t e r et a en fait p révu q u e cela c a u s e r a i t un p ré jud ice au 

p l a i g n a n t ou à u n g r o u p e de p e r s o n n e s a u x q u e l l e s le p l a i g n a n t a p p a r t i e n t . 

Le « p r é j u d i c e » d o n t il es t q u e s t i o n ne se l imi te p a s à un d o m m a g e 

phys ique ou p s y c h i a t r i q u e . 

B . P r o c é d u r e d ' e n q u ê t e j u d i c i a i r e 

76. A p r è s la m o r t d ' u n d é t e n u e t que l l e q u ' e n soit la c a u s e , la loi de 

1988 sur les coroners (Coroners Ad 1988) d ispose qu ' i l doi t se t en i r u n e 

e n q u ê t e j u d i c i a i r e (ar t ic le 8 § 1 c)) en p r é s e n c e d ' u n j u r y (a r t ic le 8 § 3 a ) ) . 

L e coroner es t le m a g i s t r a t i n d é p e n d a n t c h a r g é d ' e n q u ê t e r sur les m o r t s 

s u r v e n u e s d a n s d i f fé ren ts types de c i r c o n s t a n c e s . Ses t â c h e s son t déf in ies 

d a n s la j u r i s p r u d e n c e : 

«Il est du devoir du coroner, en sa qualité de fonctionnaire chargé de mener les 
enquêtes judiciaires, de veiller à ce que les faits per t inents fassent l'objet d 'une 
investigation complète, équitable et courageuse, qu'il siège avec un jury ou non. Il est 
tenu de prendre en compte la préoccupation extrême que suscite dans le public une 
mort survenue en détention. Il doit veiller à ce que les faits per t inents soient soumis au 
contrôle du public, no tamment s'il existe des preuves de malveillance, d 'abus ou 
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d ' inhumani té . » (R. v. Norlh Humberside Coroner, ex parle Jamieson, Queen 's Bench 1995, vol. 1 
(Court o/Appeal), p. 26C) 

77. L ' a r t i c l e 20 d u r è g l e m e n t s u r les coroners a u t o r i s e le p a r e n t d ' u n 

dé fun t à i n t e r r o g e r les t é m o i n s lors de l ' e n q u ê t e j u d i c i a i r e soit e n 

p e r s o n n e , soit p a r l ' i n t e r m é d i a i r e d ' u n consei l ou d ' un solicitor. Tou te fo i s , 

la r e p r é s e n t a t i o n a u x e n q u ê t e s n ' es t pas couve r t e p a r l ' a s s i s t ance 

j u d i c i a i r e . A l ' é p o q u e où s 'est t e n u e l ' e n q u ê t e en c e t t e affaire , le d ro i t à 

o b t e n i r la d ivu lga t ion des d o c u m e n t s n ' ex i s t a i t pas non p lus . 

78. C o n f o r m é m e n t à l ' a r t ic le 11 § 5 b) de la loi de 1988 su r les coroners 

et à l ' a r t ic le 36 d u r è g l e m e n t su r les coroners, lors d ' u n e e n q u ê t e j u d i c i a i r e , 

la p r o c é d u r e et les p r e u v e s do iven t viser u n i q u e m e n t à d é t e r m i n e r : 

- l ' i den t i t é d u dé fun t , 

- le l ieu où le dé fun t a t r ouvé la m o r t , 

- le m o m e n t où le dé fun t a t r ouvé la m o r t , 

- c o m m e n t le dé fun t a t r ouvé la m o r t . 

Tou te fo i s , le verd ic t ne doi t pas ê t r e e x p r i m é en des t e r m e s q u i 

p a r a î t r a i e n t t r a n c h e r la q u e s t i o n de la r e s p o n s a b i l i t é p é n a l e d ' u n e 

p e r s o n n e n o m m é e ou de la r e s p o n s a b i l i t é civile. 

79. La p o r t é e de l ' e n q u ê t e a é té déf inie en ces t e r m e s p a r les 

t r i b u n a u x : 

« (...) Il est à noter qu'il ne s'agit pas de dé terminer comment le défunt est décédé, ce 

qui pourrait soulever des questions générales d 'une portée considérable, mais 

«comment (...) le défunt a trouvé la mor t» , question bien plus limitée portant sur les 

voies par lesquelles le défunt a trouvé la mort . 

(...) [des décisions précédentes] montrent clairement que lorsque la commission 

Brodrick a indiqué que l'un des buts d'une enquête judiciaire est de «dissiper les 

rumeurs ou soupçons», cela signifie qu'il faut se borner à dissiper les rumeurs et 

soupçons sur le point de savoir comment le défunt a trouvé la mort et non sur les 

circonstances générales dans lesquelles il a trouvé la mort .» (Sir Thomas Bingham 

MR, Court of Appeal, R. ». the Coroner for North Humberside and Scunthorpe, ex parte Roy 

famieson, avril 1994, non publié) 

«Les affaires établissent que, bien que le te rme «commen t» doive être pris au sens 

large, il signifie «par quelles voies» plutôt que dans quelles circonstances générales (...) 

En bref, l 'enquête doit porter sur les éléments qui sont directement à l'origine du décès 

et même se limiter exclusivement à ceux-ci (...) » (Simon Brown LJ, Court of Appeal, 

R. v. Coronerfor Western District of East Sussex, ex parte Homberg and Others, Justice of the Peace 

1994, vol. 158, p. 357) 

« (...) Il ne faut pas perdre de vue qu 'une enquête sert à établir les faits et non à t rai ter 

la question de la culpabilité. La procédure et les règles de la preuve convenant au 

premier exercice ne sont pas adaptées au second. Dans une enquête , il ne faut j amais 

oublier qu'il n'y a pas de parties, pas de mise en accusation, pas d'accusation ni de 

défense; une enquête n'est pas un procès, mais s implement une tentative visant à 

établir les faits. Il s'agit d 'une procédure inquisitoire, d'un processus d'investigation 

très différent d 'un procès (...) 
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Il est bien entendu que l'un des buts de l 'enquête est de dissiper les rumeurs . 

Toutefois, cela ne signifie pas que le coroner doive examiner lors de l 'enquête toute 

rumeur ou allégation pouvant être portée à son at tent ion. (...) Il est de son devoir de 

s 'acquitter de la fonction que lui confère la loi; l 'enquête ne doit pas dériver vers les 

eaux troubles de la rumeur et de l'allégation. Il travaillera de manière sûre et correcte 

s'il s'en tient aux faits qui apparaissent per t inents eu égard aux questions qu'il est 

légalement tenu de t ra i ter .» (Lord Lane, Court of Appeal, R. v. South London Coroner, 

ex parte Thomson, Solicilors'Journal 1982, vol. 126, p. 625) 

C. P r o c é d u r e p o u r f a u t e a y a n t e n t r a î n é u n d o m m a g e o u la m o r t 

80. U n e p e r s o n n e qu i subi t un d o m m a g e phys ique ou p s y c h i a t r i q u e 

p a r la f au t e d ' a u t r u i p e u t i n t e n t e r u n e ac t ion e n d o m m a g e s - i n t é r ê t s . 

L ' a g g r a v a t i o n d ' u n é t a t e x i s t a n t est c o n s t i t u t i v e d ' u n te l d o m m a g e . U n e 

fau te p r o v o q u a n t u n t r o u b l e ou b le s san t les s e n t i m e n t s sans c a u s e r de 

d o m m a g e ou d ' a g g r a v a t i o n s u r les p l ans p h y s i q u e ou p s y c h i a t r i q u e ne 

d o n n e pas au p l a i g n a n t d ro i t à des d o m m a g e s - i n t é r ê t s . T o u t e ac t ion en 

r é p a r a t i o n d ' u n d o m m a g e co rpo re l p o u v a n t ê t r e i n t e n t é e p a r u n e 

p e r s o n n e d e son v ivant subs i s t e en faveur d e sa success ion et p e u t ê t r e 

m e n é e a p r è s sa m o r t . 

8 1 . Les r é c l a m a t i o n s fa i san t su i t e à la m o r t d ' u n e p e r s o n n e p r o v o q u é e 

p a r u n e f au te sont i n t e n t é e s en v e r t u de la loi d e 1976 su r les a cc iden t s 

m o r t e l s (Fatal Accidents Act 1976) ou de celle de 1934 p o r t a n t r é f o r m e d u 

dro i t (d ispos i t ions d iverses) (Law Reform (Miscellaneous Provisions) Act 1934). 

La p r e m i è r e p e r m e t a u x p e r s o n n e s qu i é t a i e n t à la c h a r g e du dé fun t de 

t o u c h e r d e s d o m m a g e s - i n t é r ê t s du fait de la d i s p a r i t i o n de l eu r sou t i en . 

Elle vise l ' i n d e m n i s a t i o n e t , mi s à p a r t la s o m m e de 7 500 livres s t e r l i n g 

a l louée en cas de m o r t du conjoint ou d ' u n en fan t m i n e u r de d ix -hu i t a n s , 

les d o m m a g e s - i n t é r ê t s sont oc t royés en fonct ion d u s o u t i e n financier 

p e r d u . La s e c o n d e loi p e r m e t d e t o u c h e r d e s d o m m a g e s - i n t é r ê t s p o u r le 

c o m p t e de la success ion du dé fun t ; il p e u t s 'agir d ' u n e ac t ion en la faveur 

du dé fun t au m o m e n t de sa m o r t et d e s frais d ' e n t e r r e m e n t . 

82 . C o n f o r m é m e n t à la j u r i s p r u d e n c e , le dro i t c o u t u m i e r i m p o s e a u x 

a u t o r i t é s p é n i t e n t i a i r e s u n devoi r de v ig i lance enve r s les d é t e n u s p lacés 

sous leur g a r d e . Ces a u t o r i t é s ont le devoi r d ' e x e r c e r u n e v ig i lance 

r a i s o n n a b l e p o u r p r é v e n i r les b l e s su re s et les d o m m a g e s , a insi q u e 

l 'obl iga t ion de fourn i r d e s soins m é d i c a u x , l aque l l e eng lobe la p r o t e c t i o n 

à a c c o r d e r à un d é t e n u a t t e i n t d ' u n e m a l a d i e m e n t a l e afin qu ' i l n e se 

suic ide pas . D a n s l 'affaire Kirkham v. the Chief Constable of Greater 

Manchester, All England Law Reports 1989, vol. 3 , p . 882, l ' a u t o r i t é c a r c é r a l e 

a é t é t e n u e p o u r r e s p o n s a b l e du fait qu ' e l l e n ' ava i t pu e m p ê c h e r le su ic ide . 

D a n s l 'affaire Commissioner for the Police for the Metropolis v. Reeves, Weekly 

Law Reports 1999, vol. 3 , p . 283 , où le conjoint d u dé fun t r é c l a m a i t des 

d o m m a g e s - i n t é r ê t s en v e r t u de la loi su r les a cc iden t s m o r t e l s , la 
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C h a m b r e des lords a con f i rmé q u e , m ê m e d a n s le cas d ' un d é t e n u 

a p p a r e m m e n t sain d ' e sp r i t , les a u t o r i t é s d e m e u r e n t r e s p o n s a b l e s 

lo r squ ' e l l e s n ' on t p a s réuss i à e m p ê c h e r le su ic ide p a r su i t e d ' u n e f a u t e . 

E n ce cas , tou te fo is , la r e s p o n s a b i l i t é est p a r t a g é e avec le dé fun t en r a i son 

d u c a r a c t è r e v o l o n t a i r e d e l ' ac te c o m m i s p a r celui-ci . Le r e spec t d e 

l ' a u t o n o m i e de c h a c u n n ' e x c l u t pas de p r e n d r e des m e s u r e s p o u r 

« c o n t r ô l e r l ' e n v i r o n n e m e n t d ' u n d é t e n u de m a n i è r e d i s c r è t e afin de 

r e n d r e le suicide p lus difficile à a c c o m p l i r » (p . 369A-B) . 

S ' ag i s san t d e la n o r m e en m a t i è r e d e v ig i lance , d a n s l 'affaire Knight 

v. Home Office, Ail Englancl Law Reports 1990, vol. 3, p . 243 , p o r t a n t e n t r e 

a u t r e s s u r le po in t d e savoir si u n d é t e n u a t t e i n t d ' u n e m a l a d i e m e n t a l e 

a u r a i t d û faire l 'objet d ' u n e surve i l l ance c o n t i n u e p l u t ô t q u e tous les 

q u a r t s d ' h e u r e à l ' époque des fai ts , le j u g e Pill a e s t i m é q u e l 'ob l iga t ion 

d ' e x e r c e r u n e v ig i lance r a i s o n n a b l e à l ' éga rd d e ce type de d é t e n u 

«n'appelle pas et ne doit pas appeler la même norme pour la totalité des situations, 
dont la possibilité d'un suicide, comme cela serait le cas dans un hôpital psychiatrique 
non situé dans une prison. Ce t te obligation doit s 'adapter à l'acte et aux fonctions 
exercées ». 

Tou te fo i s , p lus r é c e m m e n t , d a n s l 'affaire Brooks v. Home Office (The 

Times, 18 février 1999), la High Court a d i t , s ' ag i s san t de soins p r é n a t a l s 

d e s t i n é s à u n e d é t e n u e e n c e i n t e : 

«Nous sommes préoccupés par une femme en détent ion provisoire, dont la grossesse 
est à haut risque. J e ne saurais considérer l'affaire Knight comme faisant jur isprudence 
quant à la thèse selon laquelle la plaignante ne devrait pas, pendant sa détention à 
Holloway, avoir droit au même niveau de soins prénatals , tant pour elle-même que 
pour les enfants à naî t re , que si elle était libre, sous réserve bien entendu de ce qu'elle 
doit être escortée, ce qui allonge dans une certaine mesure ses déplacements. » 

EN DROIT 

I. S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 2 D E LA 

C O N V E N T I O N 

83 . La r e q u é r a n t e se p la in t de ce q u e les a u t o r i t é s p é n i t e n t i a i r e s n ' o n t 

p a s p r o t é g é le d ro i t de son fils à la v ie , g a r a n t i p a r l ' a r t ic le 2 de la 

C o n v e n t i o n , en r a i son du t r a i t e m e n t q u ' e l l e s on t fait sub i r à celui-ci 

avan t son su ic ide . C e t a r t i c le d i spose en son p r e m i e r p a r a g r a p h e : 

«Le droit de toute personne à la vie est protégé par la loi. La mort ne peut ê t re 
infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 
prononcée par un tribunal au cas où le délit est puni de cette peine par la loi.» 

84. L e G o u v e r n e m e n t c o n t e s t e c e t t e a l l éga t i on , t a n d i s q u e la 

C o m m i s s i o n a conclu p a r q u i n z e voix c o n t r e c inq à la non-v io la t ion d e 

c e t t e d i spos i t ion . 
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A. A r g u m e n t s d e s p a r t i e s 

85. La r e q u é r a n t e fait va loi r q u e l ' a r t i c le 2 de la C o n v e n t i o n exige d ' u n 

E t a t c o n t r a c t a n t qu ' i l p r e n n e des m e s u r e s p o u r p r o t é g e r la vie d e s 

p e r s o n n e s r e l e v a n t de sa j u r i d i c t i o n . P o u r les p e r s o n n e s p lacées en 

d é t e n t i o n , c e t t e p r o t e c t i o n doi t ê t r e p r a t i q u e et efficace, et i nc lu re u n e 

f o r m a t i o n et des i n s t r u c t i o n s a d é q u a t e s p o u r les a g e n t s de l 'E ta t a m e n é s 

à se t r o u v e r d a n s des s i t u a t i o n s où la m o r t - y c o m p r i s des ac t e s 

d ' a u t o m u t i l a t i o n de la p a r t de d é t e n u s - p e u t s u r v e n i r sous l eu r 

p r o t e c t i o n et l eu r con t rô l e . C e s a u t o r i t é s ont u n e t â c h e p a r t i c u l i è r e : 

e x e r c e r u n e v ig i lance r a i s o n n a b l e afin d ' e m p ê c h e r les d é t e n u s de se faire 

du m a l , c e t t e v ig i lance é t a n t a c c r u e lorsqu ' i l s 'agit de p e r s o n n e s fragi les , 

c o m m e les e n f a n t s ou les indiv idus a t t e i n t s de t r o u b l e s m e n t a u x . 

86. A p r è s u n e x a m e n app ro fond i des faits de la c a u s e , la r e q u é r a n t e 

s o u t i e n t q u e les a u t o r i t é s p é n i t e n t i a i r e s on t p lacé son fils en i s o l e m e n t 

d a n s des cond i t ions e n t r a î n a n t u n e r é d u c t i o n i m p o r t a n t e des soins 

m é d i c a u x , a lors qu ' e l l e s sava ien t qu ' i l y avai t des r i sques rée ls et 

i m m é d i a t s qu ' i l se m u t i l e . C e t i s o l e m e n t n ' a pas é t é p re sc r i t p o u r des 

moti fs m é d i c a u x ou t h é r a p e u t i q u e s , ca r les a u t o r i t é s p é n i t e n t i a i r e s 

a t t a c h a i e n t p lus d ' i m p o r t a n c e au fait q u e son fils c o n s t i t u a i t u n 

« p r o b l è m e d i s c i p l i n a i r e » q u ' a u x soins d o n t il avai t besoin . El les s ava i en t 

q u e son fils é t a i t a t t e i n t d ' u n e m a l a d i e m e n t a l e , et qu ' i l ava i t des 

a n t é c é d e n t s d ' a u t o m u t i l a t i o n et des t e n d a n c e s su i c ida i r e s . Elles a u r a i e n t 

dû se r e n d r e c o m p t e q u ' e n lui in f l igeant u n e s anc t i on d i sc ip l ina i re et en 

l ' i solant s a n s qu ' i l bénéf ic ie de soins spéc ia l i sés , d ' o b s e r v a t i o n ou de 

t r a i t e m e n t , il y ava i t en p e r m a n e n c e un r i s q u e rée l et i m m é d i a t qu ' i l se 

d o n n e la m o r t , v o l o n t a i r e m e n t ou non . Le fait de ne pas avoir soll ici té 

l 'avis du d o c t e u r Rowe , a lors q u e ce la é t a i t poss ib le , a v a n t de d é c i d e r si 

son fils é t a i t en é t a t d ' ê t r e j u g é lui a fait c o u r i r u n r i s q u e d é r a i s o n n a b l e , 

et la su rve i l l ance et les soins p s y c h i a t r i q u e s on t é té t o t a l e m e n t 

insuff isants a p r è s le 4 m a i 1993. 

87. Le G o u v e r n e m e n t fait valoir q u e , b i e n q u e l ' a r t i c le 2 pu isse d a n s 

c e r t a i n e s cond i t i ons e n t r a î n e r l 'ob l iga t ion posi t ive de p r o t é g e r la vie d ' u n e 

p e r s o n n e c o n t r e les a t t e i n t e s de t i e r s , il en va t o u t a u t r e m e n t l o r s q u e le 

r i sque é m a n e de la p e r s o n n e e l l e - m ê m e . D e m a n d e r à l 'E ta t de p r o t é g e r 

u n e p e r s o n n e d ' e l l e - m ê m e se ra i t e n c o n t r a d i c t i o n avec les p r inc ipes de 

d ign i t é ind iv idue l le et d ' a u t o n o m i e s o u s - t e n d a n t la C o n v e n t i o n . P o u r 

a u t a n t q u e les a u t o r i t é s p é n i t e n t i a i r e s é t a i e n t t e n u e s e n d ro i t i n t e r n e 

d ' e x e r c e r u n e vigi lance r a i s o n n a b l e afin de p r é v e n i r le suic ide de d é t e n u s 

a t t e i n t s de m a l a d i e m e n t a l e , il a f f i rme q u e c e t t e ob l iga t ion a é té 

p a r f a i t e m e n t r e m p l i e d a n s le cas de M a r k K e e n a n . 

88. Le G o u v e r n e m e n t sou t i en t q u e , cons idé rés de m a n i è r e object ive, les 

é l é m e n t s don t d i sposa ien t les au to r i t é s p é n i t e n t i a i r e s m o n t r e n t qu ' i l 

n ' ex is ta i t a u c u n r i sque réel e t i m m é d i a t p o u r sa vie qu ' e l l e s conna i s sa ien t 
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ou a u r a i e n t dû c o n n a î t r e . Les a u t o r i t é s ava ien t surveil lé son é t a t avec u n e 

vigi lance pa r t i cu l i è re afin d e déce le r les s ignes d e r i sque et l 'avaient mis à 

l 'hôpi ta l ou sous survei l lance pa r t i cu l i è re lorsqu ' i l le fallait . Les m é d e c i n s , 

h a b i t u é s à voir des d é t e n u s p e r t u r b é s , n 'on t toutefois a p e r ç u d a n s les 

d e r n i e r s j o u r s d e sa vie a u c u n e ind ica t ion d ' u n r i sque . D e p lus , a u c u n e des 

m e s u r e s q u e les a u t o r i t é s p é n i t e n t i a i r e s a u r a i e n t p u r a i s o n n a b l e m e n t 

p r e n d r e c o m p t e t e n u des in fo rma t ions d o n t elles d i sposa ien t à l ' époque 

n ' a u r a i t p u sauver la vie de M a r k K e e n a n . Seule u n e survei l lance c o n t i n u e , 

d o n t la nécess i té n ' é t a i t pas a p p a r e n t e , a u r a i t pu c h a n g e r le cours des 

choses . 

B. A p p r é c i a t i o n d e la C o u r 

89. L a C o u r r a p p e l l e q u e la p r e m i è r e p h r a s e de l ' a r t ic le 2 § 1 a s t r e i n t 

l 'E ta t non s e u l e m e n t à s ' a b s t e n i r de p r o v o q u e r la m o r t de m a n i è r e 

v o l o n t a i r e et i r r é g u l i è r e , m a i s auss i à p r e n d r e les m e s u r e s néces sa i r e s à 

la p r o t e c t i o n de la vie des p e r s o n n e s r e l e v a n t d e sa j u r i d i c t i o n ( a r r ê t 

L.C.B. c. Royaume-Uni d u 9 j u i n 1998, Recueil des arrêts et décisions 1998-III, 

p . 1403, § 36) . C e l a i m p l i q u e de la p a r t de l 'E ta t le devoi r p r i m o r d i a l 

d ' a s s u r e r le d ro i t à la vie en m e t t a n t e n p lace u n e lég i s la t ion p é n a l e 

c o n c r è t e d i s s u a d a n t d e c o m m e t t r e des a t t e i n t e s c o n t r e la p e r s o n n e e t 

s ' a p p u y a n t sur u n m é c a n i s m e d ' a p p l i c a t i o n conçu p o u r en p réven i r , 

r é p r i m e r et s a n c t i o n n e r les v io la t ions . C e l a p e u t auss i vouloi r d i r e , d a n s 

c e r t a i n e s c i r c o n s t a n c e s , m e t t r e à la c h a r g e d e s a u t o r i t é s l ' ob l iga t ion 

posi t ive d e p r e n d r e p r é v e n t i v e m e n t des m e s u r e s d ' o r d r e p r a t i q u e p o u r 

p r o t é g e r l ' individu d o n t la vie est m e n a c é e p a r les a g i s s e m e n t s c r imine l s 

d ' a u t r u i ( a r r ê t Osman c. Royaume-Uni du 28 oc tob re 1998,Recueil 1998-VIII, 

p . 3159 , § 115). 

90. S a n s p e r d r e de vue les diff icultés p o u r la pol ice d ' e x e r c e r ses 

fonct ions d a n s les soc ié tés c o n t e m p o r a i n e s , ni l ' imprév is ib i l i t é d u 

c o m p o r t e m e n t h u m a i n ni les choix o p é r a t i o n n e l s à faire en t e r m e s de 

p r io r i t é s et de r e s s o u r c e s , il faut i n t e r p r é t e r c e t t e ob l iga t ion posi t ive de 

m a n i è r e à ne p a s i m p o s e r a u x a u t o r i t é s u n f a r d e a u i n s u p p o r t a b l e ou 

excessif. D è s lors , t o u t e m e n a c e p r é s u m é e c o n t r e la vie n 'ob l ige p a s les 

a u t o r i t é s , au r e g a r d de la C o n v e n t i o n , à p r e n d r e des m e s u r e s c o n c r è t e s 

p o u r en p r é v e n i r la r éa l i s a t i on . P o u r qu ' i l y ait ob l iga t ion posi t ive , il doit 

ê t r e é t ab l i q u e les a u t o r i t é s s ava i en t ou a u r a i e n t d û savoir su r le m o m e n t 

q u ' u n individu d o n n é é ta i t m e n a c é de m a n i è r e rée l le et i m m é d i a t e d a n s 

sa vie d u fait des ac t e s c r imine l s d ' u n t i e r s et qu ' e l l e s n ' on t p a s pr i s , d a n s 

le c a d r e d e l eu r s pouvo i r s , les m e s u r e s qu i , d ' u n poin t de vue r a i s o n n a b l e , 

a u r a i e n t sans d o u t e pal l ié ce r i s q u e ( a r r ê t Osman p r éc i t é , pp . 3159-3160, 

§ 116). En l ' espèce , la C o u r doi t r e c h e r c h e r d a n s que l l e m e s u r e ces 

p r inc ipes s ' a p p l i q u e n t l o r sque le r i sque est celui d ' a u t o m u t i l a t i o n . 
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9 1 . P o u r ce qu i est des d é t e n u s , la C o u r a dé jà eu l 'occasion d e 

sou l igne r q u e les p e r s o n n e s en g a r d e à vue son t f ragi les e t q u e les 

a u t o r i t é s on t le devoir de les p r o t é g e r . Il i n c o m b e à l 'E ta t de fourn i r u n e 

exp l i ca t ion q u a n t à l 'or ig ine des b l e s su re s s u r v e n u e s en g a r d e à vue , c e t t e 

ob l iga t ion é t a n t p a r t i c u l i è r e m e n t s t r i c t e l o r sque la p e r s o n n e d é c è d e (voir 

p a r e x e m p l e l ' a r r ê t Salman c. Turquie [ G C ] , n" 21986 /93 , § 99 , C E D H 

2000-VII) . O n p e u t n o t e r q u e la nécess i t é d ' u n e x a m e n est r e c o n n u e en 

d ro i t ang la i s et gal lois , a u x t e r m e s d u q u e l u n e e n q u ê t e a lieu 

a u t o m a t i q u e m e n t l o r s q u ' u n e p e r s o n n e m e u r t en p r i son et les t r i b u n a u x 

i n t e r n e s i m p o s e n t a u x a u t o r i t é s p é n i t e n t i a i r e s u n devoi r de v ig i lance 

à l ' éga rd des p e r s o n n e s d é t e n u e s d a n s leur é t a b l i s s e m e n t . 

92. Le G o u v e r n e m e n t fait valoir q u e des cons idé ra t i ons spécia les 

i n t e r v i e n n e n t l o r s q u ' u n e p e r s o n n e se d o n n e la m o r t , au n o m des p r inc ipes 

de d ign i t é et d ' a u t o n o m i e qu i doivent i n t e r d i r e d ' ô t e r à u n individu sa 

l iber té de choix et d ' ac t ion . La C o u r a r e c o n n u q u e les m e s u r e s p réven t ives 

q u e p r e n n e n t les a u t o r i t é s , p a r e x e m p l e les ac t ions d e la police, font 

i n é v i t a b l e m e n t l 'objet de r e s t r i c t ions de p a r les g a r a n t i e s c o n t e n u e s a u x 

ar t ic les 5 et 8 de la C o n v e n t i o n ( a r r ê t Osman p r éc i t é , pp . 3159-3160 e t 

3162-3163, §§ 116 et 121). D e m ê m e , les a u t o r i t é s p é n i t e n t i a i r e s do ivent 

s ' a cqu i t t e r de leurs t â ches de m a n i è r e c o m p a t i b l e avec les dro i t s et l ibe r t é s 

de l ' individu conce rné . Des m e s u r e s e t p r é c a u t i o n s g é n é r a l e s p e u v e n t ê t r e 

pr ises afin de d i m i n u e r les r i sques d ' a u t o m u t i l a t i o n s a n s e m p i é t e r sur 

l ' a u t o n o m i e individuel le . Q u a n t à savoir s'il faut p r e n d r e des m e s u r e s plus 

s t r ic tes à l ' éga rd d ' u n d é t e n u e t s'il es t r a i s o n n a b l e de les app l ique r , cela 

d é p e n d des c i r cons tances de l 'affaire. 

93 . A la l u m i è r e de ce qu i p r é c è d e , la C o u r a r e c h e r c h é si les a u t o r i t é s 

sava ien t ou a u r a i e n t dû savoir qu ' i l y avai t u n r i sque rée l e t i m m é d i a t q u e 

M a r k K e e n a n se suic ide e t , d a n s l ' a f f i rmat ive , si el les on t fait t ou t ce q u e 

l 'on pouva i t r a i s o n n a b l e m e n t a t t e n d r e d 'e l les p o u r p r é v e n i r ce r i s q u e . 

94. Il est c o m m u n é m e n t a d m i s q u e M a r k K e e n a n souffrait d ' une m a l a d i e 

m e n t a l e . Le G o u v e r n e m e n t , s ' appuyan t sur les r a p p o r t s des doc teu r s K e i t h 

et Faulk , con tes t e qu ' i l ait é té sch izophrène . La r e q u é r a n t e , i nvoquan t pour 

sa p a r t les r a p p o r t s des doc t eu r s M a d e n et Reveley, sou t i en t q u e les 

a n t é c é d e n t s de son fils et le t r a i t e m e n t qu ' i l a r eçu m o n t r e n t c l a i r e m e n t 

qu ' i l é ta i t s ch izophrène . C e t t e d ivergence d 'opinions a son i m p o r t a n c e ; en 

effet, chez les sch izophrènes , le r i sque d e suicide est b i en connu et élevé. 

La C o u r no t e q u e les é l é m e n t s don t elle dispose ne c o n t i e n n e n t a u c u n 

d iagnos t ic formel de sch izophrén ie é tab l i p a r u n psychia t re ayan t suivi 

M a r k K e e n a n . Le d o c t e u r Robe r t s , le psych ia t re de M a r k K e e n a n au cours 

de la d e r n i è r e pér iode d e sa vie , a décr i t celui-ci aux au to r i t é s p é n i t e n t i a i r e s 

c o m m e p r é s e n t a n t des t roub les de la pe r sonna l i t é avec des t ra i t s an t i soc iaux 

et des s y m p t ô m e s p a r a n o ï d e s é p h é m è r e s sous s t ress . Le d o c t e u r Rowe, qui 

avai t a u p a r a v a n t soigné M a r k K e e n a n , déc l a r a aux au to r i t é s de la pr ison 

q u e celui-ci souffrait d ' une psychose c h r o n i q u e légère . 
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95 . La C o u r c o n s t a t e q u e les a u t o r i t é s p é n i t e n t i a i r e s é t a i e n t tou te fo is 

consc i en t e s d u c a r a c t è r e c h r o n i q u e et parfois p s y c h o t i q u e de l ' é t a t d e 

M a r k K e e n a n , a c c o m p a g n é de cr ises r é c u r r e n t e s . A p r è s son a d m i s s i o n à 

la p r i son d ' E x e t e r , son c o m p o r t e m e n t a a l e r t é les a u t o r i t é s q u a n t à ses 

t e n d a n c e s su i c ida i r e s . E n effet, il a t e n u des p r o p o s à ce sujet les 17 avri l 

et \ " m a i 1993 et on p e u t i n t e r p r é t e r e n ce s ens , m ê m e si ce n ' e s t pas la 

seu le exp l i ca t ion , la co rde t r o u v é e d a n s sa cel lu le le 16 avril 1993. La C o u r 

est d o n c conva incue q u e les a u t o r i t é s p é n i t e n t i a i r e s s a v a i e n t q u e l ' é t a t 

m e n t a l de M a r k K e e n a n é ta i t te l qu ' i l r i s q u a i t d ' a t t e n t e r à ses j o u r s . 

96. Le d o c t e u r K e i t h a e x p r i m é c e r t a i n s d o u t e s q u a n t à l ' a u t h e n t i c i t é 

des m e n a c e s p r o n o n c é e s p a r M a r k K e e n a n , ca r il p e n s a i t q u e ce d e r n i e r 

é t a i t m a n i p u l a t e u r et essayai t p e u t - ê t r e d ' o b t e n i r de r e t o u r n e r à l ' hôp i ta l 

p o u r des r a i sons p e r s o n n e l l e s , c ' es t -à -d i re p o u r év i te r d e r e s t e r d a n s l 'aile 

o r d i n a i r e de la p r i son , où il « [avai t ] des d e t t e s » enve r s d ' a u t r e s d é t e n u s . 

T o u t e f o i s , la C o u r j u g e c o n v a i n c a n t l ' a r g u m e n t de la r e q u é r a n t e se lon 

l eque l le r i s q u e é t a i t non p a s q u e M a r k K e e n a n se d o n n e v o l o n t a i r e m e n t 

la m o r t , m a i s qu ' i l le fasse i n v o l o n t a i r e m e n t p o u r m a n i p u l e r les a u t o r i t é s 

p é n i t e n t i a i r e s . La C o u r e s t i m e q u ' e n r a i son de son é t a t m e n t a l ces 

m e n a c e s d e v a i e n t ê t r e p r i s e s a u s é r i e u x et é t a i e n t d o n c d a n s c e t t e 

m e s u r e rée l l es . C e r i sque é t a i t toutefo is p lus ou m o i n s i m m é d i a t . 

A c e r t a i n e s p é r i o d e s , M a r k K e e n a n avai t un c o m p o r t e m e n t 

a p p a r e m m e n t n o r m a l ou é t a i t au mo ins en m e s u r e d e faire face au s t r e s s 

de sa s i t ua t i on . O n n e s a u r a i t conc lu re qu ' i l c o u r a i t u n r i s q u e i m m é d i a t 

t o u t au long d e sa d é t e n t i o n . C e p e n d a n t , son é t a t é t a n t va r i ab l e , il ava i t 

beso in d ' u n e su rve i l l ance é t r o i t e p o u r p a r e r à u n e a g g r a v a t i o n sub i t e . 

97. Il se pose d o n c la q u e s t i o n de savoir si les a u t o r i t é s p é n i t e n t i a i r e s 

on t fait tou t ce q u e l 'on pouva i t r a i s o n n a b l e m e n t a t t e n d r e d 'e l les é t a n t 

d o n n é la n a t u r e du r i sque q u e posa i t M a r k K e e n a n . 

98. La C o u r r appe l l e q u ' à son a r r ivée à la pr i son d ' E x e t e r le 1" avril 

1993 M a r k K e e n a n fut a d m i s au c e n t r e méd ica l p o u r y p a s s e r u n e visi te 

m é d i c a l e . Le m é d e c i n - c h e f c o n s u l t a le p s y c h i a t r e de M a r k K e e n a n p o u r 

savoir que l m é d i c a m e n t lui p r e s c r i r e c o m p t e t e n u de son é t a t m e n t a l . Il ne 

se p rodu i s i t a u c u n inc ident j u s q u ' à ce q u e , a p r è s l 'avoir t r a n s f é r é d a n s u n e 

cel lule n o r m a l e , on y a i t t rouvé u n n œ u d cou lan t . A p r è s u n e nu i t d a n s c e t t e 

ce l lu le , M a r k K e e n a n r e t o u r n a a u c e n t r e méd ica l , où il fit l 'objet d ' u n e 

surve i l l ance t o u t e s les q u i n z e m i n u t e s p a r m e s u r e de p r é c a u t i o n . Le 

26 avril 1993, a p r è s u n b re f sé jour d a n s u n e cel lule n o r m a l e , il fut 

r e c o n d u i t au c e n t r e méd ica l . Peu a p r è s , le 29 avril , le d o c t e u r Rowe 

l ' e x a m i n a et modi f ia son t r a i t e m e n t . L o r s q u e , peu de t e m p s a p r è s , il 

dev in t agressif, u n m é d e c i n de la p r i son déc ida d e r e p r e n d r e le t r a i t e m e n t 

p r é c é d e n t . M a r k K e e n a n a g r e s s a d e u x g a r d i e n s le 30 avril 1993, ce qu i lui 

va lu t d ' ê t r e p lacé en i so l emen t . A p r è s avoir m e n a c é de se suic ider , il 

r e t o u r n a a u c e n t r e méd ica l avec u n e surve i l l ance tous les q u a r t s d ' h e u r e . 

Le 3 m a i , à la su i t e d ' u n e a m é l i o r a t i o n de son c o m p o r t e m e n t et à sa p r o p r e 
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d e m a n d e , il rev in t en i so l emen t . Il faut n o t e r qu ' i l y r eçu t q u o t i d i e n n e m e n t 

la visi te d ' u n m é d e c i n . E n t r e le 3 et le 7 m a i , M a r k K e e n a n se m o n t r a 

p e r t u r b é , r e fusan t les m é d i c a m e n t s et ag i s san t avec agress iv i té . E n t r e ce 

m o m e n t et le 15 m a i , d a t e de son suic ide , a u c u n a u t r e inc iden t n e fut n o t é . 

A p r è s la décis ion du 14 m a i 1993, où il fut p u n i de sept j o u r s d ' i s o l e m e n t , il 

m a n i f e s t a q u e l q u e angoisse q u a n t à l 'accès à la b o u t i q u e d e la p r i son , m a i s 

e u t l 'a ir p o u r le r e s t e de t e n i r le coup . U n a m i qu i lui avai t r e n d u vis i te e t u n 

g a r d i e n de service ce j o u r - l à c o n s i d é r è r e n t m ê m e qu ' i l é ta i t de b o n n e 

h u m e u r p e u a v a n t sa m o r t . 

99 . La C o u r e s t i m e q u e , d a n s l ' e n s e m b l e , les a u t o r i t é s ont r éag i de 

m a n i è r e r a i s o n n a b l e face au c o m p o r t e m e n t de M a r k K e e n a n en le p l a ç a n t 

à l 'hôpi ta l et sous surve i l l ance lorsqu ' i l faisait p r e u v e de t e n d a n c e s 

su ic ida i res . Il recevai t q u o t i d i e n n e m e n t la visi te de m é d e c i n s de la p r i son , 

qu i on t consu l t é à d e u x r ep r i s e s des psych ia t r e s d e l ' ex t é r i eu r c o n n a i s s a n t 

son doss ier . Les m é d e c i n s de la pr i son , q u i a u r a i e n t p u à tou t m o m e n t 

déc ide r d e m e t t r e fin à l ' i so lement , le j u g è r e n t a p t e à s u p p o r t e r ce r é g i m e . 

Le 15 m a i 1993, il n 'y avai t a u c u n e r a i son d ' a l e r t e r les a u t o r i t é s p o u r l eur 

s igna le r qu ' i l é t a i t p e r t u r b é et r i squa i t de c o m m e t t r e u n e t e n t a t i v e d e 

suic ide . D a n s ces cond i t ions , il n ' a p p a r a î t pas q u e les a u t o r i t é s a i e n t omis 

d ' a p p l i q u e r u n e m e s u r e qu ' e l l e s a u r a i e n t r a i s o n n a b l e m e n t d û p r e n d r e , 

c o m m e u n e surve i l lance tous les q u a r t s d ' h e u r e . Il s 'est p rodu i t u n h a s a r d 

m a l e n c o n t r e u x : l ' a l a r m e sonore avai t é té é t e i n t e . Il est r e g r e t t a b l e q u ' u n 

d é t e n u ou u n g a r d i e n ait pu t o u c h e r à ce m é c a n i s m e d ' a l a r m e . Tou te fo i s , le 

s igna l visuel fonct ionnai t et a é té vu p a r le p e r s o n n e l , q u o i q u e pas 

i m m é d i a t e m e n t . La r e q u é r a n t e n ' a p a s ind iqué q u e ce la a u r a i t j o u é u n 

q u e l c o n q u e rôle d a n s la m o r t d e M a r k K e e n a n . 

100. Celle-ci a n é a n m o i n s fait valoir q u e ce c o n t e x t e a dû a u g m e n t e r le 

r i sque q u e son fils se suicide et q u e les a u t o r i t é s on t failli à l eu r s 

r e sponsab i l i t é s ca r elles n ' on t pas a p p r é c i é c o r r e c t e m e n t le fait qu ' i l 

n ' é t a i t pas p r ê t à s u p p o r t e r l ' i so lement et lui on t infligé u n e sanc t ion . La 

rec juéran te a n o t a m m e n t c r i t i qué les c o m p é t e n c e s des m é d e c i n s d e la 

p r i son , r a p p e l a n t q u ' a u c u n d ' e n t r e eux n ' é t a i t p sych i a t r e et n o t a m m e n t 

q u e le d o c t e u r Sea le , qu i avai t modif ié le t r a i t e m e n t p rescr i t p a r le 

d o c t e u r Rowe , n 'ava i t a u c u n e f o r m a t i o n p s y c h i a t r i q u e . Elle a auss i 

soul igné q u e l 'on a u r a i t dû prévoi r q u e le fait d ' inf l iger u n e sanc t ion 

d isc ip l ina i re à M a r k K e e n a n é ta i t suscep t ib le d ' a u g m e n t e r le s t r ess p e s a n t 

su r son é t a t m e n t a l fragile, et c o n s u l t e r des p sych ia t r e s e x p é r i m e n t é s . 

101. La C o u r cons idè re q u e ces a r g u m e n t s sont q u e l q u e peu 

spécula t i f s . O n n e sai t pas ce qu i a poussé M a r k K e e n a n à se su ic ider . 

Les q u e s t i o n s re la t ives a u n iveau d e v ig i lance avec l eque l celui-ci a é t é 

t r a i t é d a n s les j o u r s p r é c é d a n t sa m o r t do ivent p l u t ô t ê t r e e x a m i n é e s 

sous l ' angle d e l ' a r t ic le 3 de la C o n v e n t i o n . 

102. La C o u r conc lu t qu ' i l n 'y a pas eu en l ' espèce v io la t ion de 

l 'a r t ic le 2 de la C o n v e n t i o n . 
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II. S U R LA V I O L A T I O N A L L É G U É E DE L A R T I C L E 3 D E LA 

C O N V E N T I O N 

103. La r e q u é r a n t e se p l a in t d e ce q u e les a u t o r i t é s p é n i t e n t i a i r e s on t 

s o u m i s son fils à des t r a i t e m e n t s i n h u m a i n s e t / ou d é g r a d a n t s en m a i 1993, 

a u m é p r i s de l ' a r t ic le 3 de la C o n v e n t i o n , a insi libellé : 

«Nul ne peut être soumis à la tor ture ni à des peines ou t ra i tements inhumains ou 

dégradants . » 

104. Le G o u v e r n e m e n t c o n t e s t e ce grief. D a n s son r a p p o r t , la 

C o m m i s s i o n a conclu p a r onze voix c o n t r e n e u f à la non-v io la t ion d e 

l ' a r t ic le 3 de la C o n v e n t i o n . 

A. A r g u m e n t s d e s p a r t i e s 

105. L a r e q u é r a n t e fait va loi r q u e , b i en q u e l ' i so l emen t d e d é t e n u s ne 

soit pas en l u i - m ê m e c o n t r a i r e à l ' a r t ic le 3 de la C o n v e n t i o n , l 'E ta t doi t 

r e c h e r c h e r a t t e n t i v e m e n t si, d u fait de la p e r s o n n a l i t é et d e la 

v u l n é r a b i l i t é m e n t a l e d ' u n d é t e n u , u n t r a i t e m e n t qu i se jus t i f i e p a r 

a i l l eu r s n e r i s q u e p a s d ' e n t r a î n e r chez lui d e s souff rances et b r i s e r sa 

r é s i s t ance phys ique et m e n t a l e . Elle r envo ie à la j u r i s p r u d e n c e de la 

C o u r , q u i sou l igne la s i t u a t i o n d ' in fé r io r i t é et d ' i m p u i s s a n c e qu i 

c a r a c t é r i s e les p a t i e n t s i n t e r n é s d a n s des h ô p i t a u x p s y c h i a t r i q u e s (voir, 

p a r e x e m p l e , l ' a r r ê t Herczegfalvy c. Autriche du 24 s e p t e m b r e 1992, sér ie A 

n° 244, pp . 25-26, § 82) . Si c e r t a i n e s m e s u r e s coerc i t ives p e u v e n t se 

j u s t i f i e r p a r des r a i sons m é d i c a l e s , la s anc t i on infl igée à M a r k K e e n a n ne 

se fonda i t s u r a u c u n e déc is ion m é d i c a l e c o n c e r n a n t les m é t h o d e s 

t h é r a p e u t i q u e s n é c e s s a i r e s p o u r p r o t é g e r sa s a n t é p h y s i q u e ou m e n t a l e ; 

il n 'y ava i t pas s u f f i s a m m e n t d e no t e s d a n s le doss ie r m é d i c a l p o u r 

j u s t i f i e r c e t t e m e s u r e , qu i a p a r e l l e - m ê m e p r o v o q u é le c o m p o r t e m e n t 

s u i c i d a i r e / d ' a u t o m u t i l a t i o n . E n l ' e spèce , on savai t q u e M a r k K e e n a n 

r éag i s sa i t à u n e n v i r o n n e m e n t qu i ne le sa t i s fa isa i t p a s , p a r e x e m p l e 

avec des p e n s é e s su ic ida i res et en r e fu san t ses m é d i c a m e n t s . 

106. R a p p e l a n t la vive p r é o c c u p a t i o n q u e susc i te le t a u x élevé de suicide 

p a r m i la popu la t ion c a r c é r a l e en E u r o p e , la r e q u é r a n t e af f i rme q u e le fait 

q u e son fils ait é t é e x a m i n é pa r des m é d e c i n s d e la pr i son sans fo rma t ion 

p sych i a t r i que n ' a pas p e r m i s de p r o t é g e r de m a n i è r e p r a t i q u e et effective 

d a n s son chef les d ro i t s g a r a n t i s p a r l 'ar t ic le 3 . D e plus , le suivi p sych ia t r ique 

et les soins t h é r a p e u t i q u e s a s s u r é s a p r è s le 4 m a i 1993 on t é t é t o t a l e m e n t 

insuff isants . M a r k K e e n a n a é t é s a n c t i o n n é p o u r un c o m p o r t e m e n t 

p rovoqué p a r u n e modif ica t ion d e son t r a i t e m e n t , ou é t r o i t e m e n t lié à 

celle-ci, et l ' e n q u ê t e j ud i c i a i r e n ' a pas su f f i s ammen t appro fond i les 

c i r cons t ances de sa m o r t ni la jus t i f i ca t ion de son t r a i t e m e n t de la p a r t des 

a u t o r i t é s p é n i t e n t i a i r e s au cours de la pé r iode p r é c é d a n t sa m o r t . 
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107. Le G o u v e r n e m e n t fait obse rve r q u e les gr iefs de la r e q u é r a n t e se 

r a p p o r t a n t à l 'effet q u e l ' i so lement a u r a i t eu sur M a r k K e e n a n se fonden t 

su r le r a p p o r t du d o c t e u r Reveley. O r les conclus ions de c e t t e d e r n i è r e ne 

sont p a s c o r r o b o r é e s p a r les p r e u v e s m a i s on t é té r éd igées ap rè s les faits e t 

c o n t i e n n e n t u n e dose d e spécu la t ion . P e n d a n t qu ' i l é t a i t en i so l emen t , 

M a r k K e e n a n a pr is ses m é d i c a m e n t s , r e ç u des vis i tes q u o t i d i e n n e s d u 

m é d e c i n a insi q u e d ' a u t r e s p e r s o n n e s , et son é t a t n e s 'est pas a g g r a v é . Les 

m é d e c i n s a u r a i e n t pu à t o u t m o m e n t m e t t r e fin à l ' i so l emen t s'ils l ' ava ien t 

e s t i m é néces sa i r e . O r ils l 'ont j u g é les 1" et 3 m a i a p t e à s u p p o r t e r 

l ' i so lement et le 14 m a i à p a s s e r en j u g e m e n t et ê t r e s a n c t i o n n é . M ê m e si 

l ' i n té ressé a e f fec t ivement ép rouvé u n c e r t a i n dé se spo i r et u n e c e r t a i n e 

angoisse , e tc . , ce t r a i t e m e n t n ' a pas a t t e i n t le d e g r é de g rav i té nécessa i r e 

p o u r faire e n t r e r en j e u l 'a r t ic le 3 . Il n ' a pas non p lus e n t r a î n é une 

h u m i l i a t i o n plus i m p o r t a n t e q u e celle i n h é r e n t e à t o u t e s anc t ion . La 

C o m m i s s i o n a t r a i t é la r e q u ê t e en p a r t a n t d u p r inc ipe q u e la d é t e n t i o n 

n ' ava i t pas p rovoqué chez lui de p ré jud ice , m ê m e au sens d ' u n e 

a g g r a v a t i o n de l ' é ta t qui é t a i t le sien a u p a r a v a n t . 

108. Le G o u v e r n e m e n t soul igne qu ' i l n 'y avai t à l ' époque a u c u n s igne 

m o n t r a n t q u e M a r k K e e n a n a u r a i t é p r o u v é avan t sa m o r t u n e ango i s se ou 

u n e d é t r e s s e i m p o r t a n t e s en r a i son d e ses cond i t i ons d e d é t e n t i o n , é t a n t 

d o n n é qu ' i l est imposs ib le de d i s t i n g u e r les souff rances r é s u l t a n t de sa 

m a l a d i e m e n t a l e des t ens ions s u p p l é m e n t a i r e s q u e l ' i so l emen t a u r a i t pu 

faire p e s e r su r lui . Les p e r s o n n e s qu i l 'ont vu le j o u r de sa m o r t l 'ont 

t r ouvé d ' u n e h u m e u r en jouée . Il ne s 'est m o n t r é a g i t é q u ' u n b r e f 

m o m e n t e t s 'est c a l m é a p r è s q u ' o n lui eu t con f i rmé qu ' i l avai t t ou jours le 

d ro i t d ' a c h e t e r d u t a b a c . T o u t en r e c o n n a i s s a n t qu ' i l ex i s t e u n e ob l iga t ion 

de fourn i r u n t r a i t e m e n t méd ica l a d é q u a t a u x d é t e n u s , le G o u v e r n e m e n t 

e s t i m e q u e l ' i n t é re s sé a b i en fait l 'objet d ' u n tel t r a i t e m e n t t ou t au long de 

sa d é t e n t i o n . E n conc lus ion , il n ' a u r a i t pas subi d e t r a i t e m e n t i n h u m a i n 

ou d é g r a d a n t c o n t r a i r e à l ' a r t ic le 3 d e la C o n v e n t i o n . 

B. A p p r é c i a t i o n d e la C o u r 

109. La C o u r r appe l l e q u ' u n m a u v a i s t r a i t e m e n t doi t a t t e i n d r e u n 

m i n i m u m d e g rav i t é p o u r t o m b e r sous le coup de l ' a r t ic le 3. L ' a p p r é c i a t i o n 

de ce m i n i m u m est re la t ive p a r e s s e n c e ; elle d é p e n d de l ' en semble des 

d o n n é e s de la c a u s e et n o t a m m e n t de la d u r é e du t r a i t e m e n t , de ses effets 

phys iques e t / ou m e n t a u x ainsi que , parfois , du sexe , de l 'âge et de l ' é t a t de 

s a n t é de la v i c t ime (voir, e n t r e a u t r e s , l ' a r r ê t Tekin c. Turquie du 9 j u i n 1998, 

Recueil 1998- IV,p . 1517, § 5 2 ) . 

110. E n r e c h e r c h a n t si u n e pe ine ou u n t r a i t e m e n t est « d é g r a d a n t » au 

sens de l 'ar t ic le 3 , la C o u r e x a m i n e r a en o u t r e si le bu t é t a i t d ' h u m i l i e r et 

de r aba i s s e r l ' in té ressé et si, cons idé rée d a n s ses effets, la m e s u r e a ou 
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non a t t e i n t la p e r s o n n a l i t é de celui-ci d ' u n e m a n i è r e i ncompa t ib l e avec 

l 'ar t ic le 3 (voir, p a r e x e m p l e , l ' a r rê t Raninen c. Finlande du 16 d é c e m b r e 

1997,Recueil 1997-VLÏÏ, pp . 2821-2822, § 55) . U n tel t r a i t e m e n t a é g a l e m e n t 

é t é défini c o m m e é t a n t de n a t u r e à c r é e r d e s s e n t i m e n t s de p e u r , d ' angoisse 

e t d ' in fé r io r i t é p r o p r e s à h u m i l i e r , avilir et b r i se r é v e n t u e l l e m e n t la 

r é s i s t ance phys ique ou m o r a l e de la p e r s o n n e qu i en est v ic t ime ( a r r ê t 

Irlande c. Royaume-Uni du 18 j a n v i e r 1978, sér ie A n" 25, p . 66, § 167), ou à la 

c o n d u i r e à agi r c o n t r e sa volonté ou sa conscience (voir pa r e x e m p l e l 'avis de 

la C o m m i s s i o n d a n s l'Affaire g r e c q u e , A n n u a i r e 12, c h a p i t r e IV, p . 186). 

111. D a n s le c a d r e de la p r é s e n t e r e q u ê t e , il y a l ieu de r a p p e l e r auss i 

q u e les a u t o r i t é s sont d a n s l 'ob l iga t ion d e p r o t é g e r la s a n t é des p e r s o n n e s 

pr ivées de l i be r t é ( a r r ê t Hurtado c. Suisse du 28 j a n v i e r 1994, s é r i e A 

n" 280-A, avis d e la C o m m i s s i o n , pp . 15-16, § 79) . Le m a n q u e d e soins 

m é d i c a u x a p p r o p r i é s peu t c o n s t i t u e r un t r a i t e m e n t c o n t r a i r e à l ' a r t ic le 3 

(ïlhan c. Turquie [GCJ , n" 22277 /93 , § 87, C E D H 2000-VII) . E n p a r t i c u l i e r , 

p o u r a p p r é c i e r si le t r a i t e m e n t ou la s anc t i on c o n c e r n é s é t a i e n t 

i n c o m p a t i b l e s avec les ex igences de l 'a r t ic le 3, il fau t , d a n s le cas des 

m a l a d e s m e n t a u x , t en i r c o m p t e de leur v u l n é r a b i l i t é et d e l eu r 

i n c a p a c i t é , d a n s c e r t a i n s cas , à se p l a i n d r e de m a n i è r e c o h é r e n t e ou à se 

p l a i n d r e tou t cou r t des effets d ' u n t r a i t e m e n t d o n n é su r l eu r p e r s o n n e 

(voir, p a r e x e m p l e , l ' a r rê t Herczeg/alvy p r é c i t é , pp . 25-26, § 82, et l ' a r r ê t 

Aertsc. Belgique du 30 ju i l l e t 1998, Recueil 1998-V, p . 1966, § 66) . 

112. La C o u r r a p p e l l e q u e M a r k K e e n a n souffrait d ' un t roub le m e n t a l 

c h r o n i q u e m a r q u é p a r d e s ép i sodes p s y c h o t i q u e s e t d e s s e n t i m e n t s 

p a r a n o ï a q u e s . O n avai t é g a l e m e n t d i a g n o s t i q u é chez lui u n t roub le de la 

p e r s o n n a l i t é . Au cour s de sa d é t e n t i o n à la p r i son d ' E x e t e r à p a r t i r d u 

14 avri l 1993, il a c o n n u des pé r i odes de c o m p o r t e m e n t p e r t u r b é lorsqu ' i l 

é t a i t t r a n s f é r é de l ' hôp i ta l d a n s u n e cel lule o r d i n a i r e . Il m o n t r a i t a lors des 

t e n d a n c e s su ic ida i r e s , r e s s e n t a i t d e s p e u r s p o u v a n t ê t r e de type p a r a n o ï d e 

et t r a v e r s a i t d e s cr i ses d ' ag ress iv i t é et de v io lence . O n ne s a u r a i t c o n t e s t e r 

qu ' i l ait ép rouvé ango i s se e t d é t r e s s e d u r a n t c e t t e p é r i o d e et j u s q u ' à sa 

m o r t . La l e t t r e qu ' i l a éc r i t e à son m é d e c i n , q u e celui-ci a r e ç u e a p r è s sa 

m o r t , e x p r i m e u n profond d é s e s p o i r ( p a r a g r a p h e 44 c i -dessus ) . Tou te fo i s , 

c o m m e la C o m m i s s i o n l'a d é c l a r é d a n s l 'op in ion de la m a j o r i t é , il n 'es t pas 

poss ible de d i s c e r n e r avec c e r t i t u d e d a n s que l l e m e s u r e ses s y m p t ô m e s à 

c e t t e é p o q u e , ou m ê m e sa m o r t , on t r é s u l t é des cond i t ions de d é t e n t i o n 

qu i lui on t é té i m p o s é e s p a r les a u t o r i t é s p é n i t e n t i a i r e s . 

113. La C o u r cons idè re toutefo is q u e c e t t e difficulté n ' es t p a s 

d é t e r m i n a n t e p o u r t r a n c h e r la q u e s t i o n de savoir si les a u t o r i t é s on t 

r e s p e c t é l 'ob l iga t ion où les m e t t a i t l ' a r t ic le 3 d e p r o t é g e r M a r k K e e n a n 

de tou t t r a i t e m e n t ou de t o u t e p e i n e c o n t r a i r e à c e t t e d i spos i t ion . S'il es t 

vra i q u e la g rav i t é de la souf f rance , phys ique ou m e n t a l e , p r o v o q u é e p a r 

u n e m e s u r e d o n n é e est u n e c o n s i d é r a t i o n qu i a c o m p t é d a n s b e a u c o u p des 

affaires d o n t la C o u r a eu à c o n n a î t r e sous l ' ang le de l ' a r t ic le 3, il est des 
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c i r c o n s t a n c e s où la p r e u v e de l'effet rée l su r u n e p e r s o n n e peu t ne pas ê t r e 

u n é l é m e n t m a j e u r . P a r e x e m p l e , à l ' éga rd d ' u n e p e r s o n n e p r ivée d e sa 

l i be r t é , t o u t u s a g e de la force phys ique qu i n ' e s t pas r e n d u s t r i c t e m e n t 

n é c e s s a i r e p a r le p r o p r e c o m p o r t e m e n t d e l ad i t e p e r s o n n e p o r t e a t t e i n t e 

à la d ign i t é h u m a i n e et c o n s t i t u e , en p r i nc ipe , u n e v io la t ion du dro i t 

g a r a n t i p a r l ' a r t ic le 3 ( a r r ê t s Ribitsch c. Autriche d u 4 d é c e m b r e 1995, 

sér ie A n" 336, p . 26, § 38 , et Tekin p r é c i t é , pp . 1517-1518, § 53) . De 

m ê m e , le t r a i t e m e n t infligé à un m a l a d e m e n t a l p e u t se t r o u v e r 

i n c o m p a t i b l e avec les n o r m e s i m p o s é e s p a r l ' a r t ic le 3 s ' ag i s san t de la 

p r o t e c t i o n de la d ign i t é h u m a i n e , m ê m e si c e t t e p e r s o n n e n ' e s t p a s e n 

m e s u r e , ou pas c a p a b l e , d ' i n d i q u e r d e s effets né fas t e s p réc i s . 

114. En l ' espèce , la C o u r est f rappée p a r la r a r e t é des no tes cons ignées 

d a n s le doss ie r méd ica l de M a r k K e e n a n , a lors q u e l 'on conna i s sa i t ses 

t e n d a n c e s su ic ida i res et q u e l 'on pouva i t p révoi r q u e l ' i so lement puis la 

sanc t ion d isc ip l ina i re le s o u m e t t r a i e n t à u n s t ress s u p p l é m e n t a i r e . D u 5 

a u 15 m a i 1993, d a t e de sa m o r t , a u c u n e m e n t i o n n ' a é t é p o r t é e d a n s son 

doss ie r méd ica l . S a c h a n t q u e p lu s i eu r s m é d e c i n s de la pr ison su iva ien t 

M a r k K e e n a n , cela m o n t r e u n e vo lonté insuff isante de r e n d r e c o m p t e de 

m a n i è r e c o m p l è t e et dé ta i l l ée d e son é t a t m e n t a l et s ape l 'efficacité de tou t 

p rocessus de surve i l l ance ou d e con t rô l e . La C o u r j u g e q u e l ' expl ica t ion du 

d o c t e u r K e i t h - à savoir q u e l ' absence de no tes signifie qu ' i l n 'y avai t r i en à 

cons igne r — n 'es t pas sa t i s fa i san te c o m p t e t e n u des m e n t i o n s f iguran t d a n s 

le r eg i s t r e des inc iden t s p o u r la pé r iode c o r r e s p o n d a n t e . 

115. D e p lus , b ien q u e le médec in -che f de la p r i son ai t consu l t é le 

m é d e c i n d e M a r k K e e n a n à son a r r ivée e t q u e le p sych ia t r e c o n s u l t a n t , qu i 

connaissa i t é g a l e m e n t l ' i n té ressé , ait é t é appe l é à son chevet le 29 avril 1993, 

la C o u r re lève qu ' i l n 'es t p lus fait p a r la su i t e m e n t i o n d ' a u c u n psych ia t r e . 

T a n d i s q u e le d o c t e u r Rowe avai t ind iqué le 29 avril 1993 q u e M a r k K e e n a n 

devai t ê t r e privé de c o m p a g n i e j u s q u ' à la d i spa r i t i on de ses s e n t i m e n t s 

p a r a n o ï d e s , on a pa r l é dès le l e n d e m a i n à ce d e r n i e r d ' u n r e t o u r d a n s u n e 

cel lule n o r m a l e . L o r s q u e son é t a t s 'est agg ravé , u n m é d e c i n de la pr i son non 

qualif ié en psychia t r ie a r ep r i s l ' anc ien t r a i t e m e n t s a n s c o n s u l t e r le 

psych ia t re qu i avai t p récon isé le c h a n g e m e n t . C 'es t a lors q u e M a r k K e e n a n 

ag re s sa d e u x g a r d i e n s d e pr i son . Bien q u e celui-ci ait d e m a n d é au m é d e c i n 

de la pr i son de s igna le r a u d i r e c t e u r lors du j u g e m e n t q u e l ' agress ion é ta i t 

consécut ive à u n c h a n g e m e n t de m é d i c a m e n t s , a u c u n psych ia t re n ' a é t é 

consu l t é p o u r o b t e n i r un avis q u a n t à son t r a i t e m e n t fu tur ou à son 

a p t i t u d e à ê t r e j u g é et s a n c t i o n n é . 

116. Le fait q u e l ' é t a t d e M a r k K e e n a n n ' a i t p a s é t é survei l lé de 

m a n i è r e effective et q u e son é t a t ait é t é a p p r é c i é et son t r a i t e m e n t défini 

s ans q u e so ien t c o n s u l t é s des spéc ia l i s tes en p sych ia t r i e est c o n s t i t u t i f de 

g r a v e s l a c u n e s d a n s les soins m é d i c a u x p r o d i g u é s à u n m a l a d e m e n t a l 

d o n t on conna i s s a i t les t e n d a n c e s su i c ida i r e s . D a n s ces cond i t ions , le fait 

d ' inf l iger t a r d i v e m e n t u n e s anc t i on d i sc ip l ina i re l ou rde — sep t j o u r s 
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d ' i s o l e m e n t d a n s le q u a r t i e r d i sc ip l ina i re et v ing t -hu i t j o u r s de d é t e n t i o n 

s u p p l é m e n t a i r e s - d e u x s e m a i n e s a p r è s les fai ts et s e u l e m e n t n e u f j o u r s 

a v a n t la d a t e p r é v u e p o u r sa so r t i e , ce qu i é t a i t suscep t ib l e d ' é b r a n l e r sa 

r é s i s t a n c e phys ique et m o r a l e , n ' e s t p a s c o m p a t i b l e avec le n iveau de 

t r a i t e m e n t exigé à l ' éga rd d ' u n m a l a d e m e n t a l . C e t t e s anc t i on doi t d o n c 

p a s s e r p o u r c o n s t i t u e r u n t r a i t e m e n t et u n e p e i n e i n h u m a i n s et 

d é g r a d a n t s au sens de l 'a r t ic le 3 d e la C o n v e n t i o n . 

Dès lors , la C o u r conc lu t à la v io la t ion de c e t t e d i spos i t ion . 

III . S U R LA V I O L A T I O N A L L É G U É E D E L ' A R T I C L E 13 D E LA 

C O N V E N T I O N 

1 17. La r e q u é r a n t e af f i rme ne pas avoir d i sposé d e r e c o u r s effectifs 

p o u r r e d r e s s e r ses gr iefs . Elle i nvoque l ' a r t ic le 13 de la C o n v e n t i o n , a ins i 

l i be l l é : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 
violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 
que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 
fonctions officielles. » 

Le G o u v e r n e m e n t r e j e t t e ce grief, t a n d i s q u e la C o m m i s s i o n a conclu à 

l ' u n a n i m i t é à la v io la t ion d e c e t t e c l ause a u m o t i f q u e la r e q u é r a n t e 

n ' ava i t d i sposé d ' a u c u n r e c o u r s p o r t a n t su r la r e s p o n s a b i l i t é des 

a u t o r i t é s p é n i t e n t i a i r e s s ' ag i ssan t d e la m o r t de son fils et lui offrant u n e 

poss ib i l i té d ' i n d e m n i s a t i o n . 

A. A r g u m e n t s d e s p a r t i e s 

118. La r e q u é r a n t e aff irme q u e l 'ar t icle 13 exige l ' exis tence d ' un r ecou r s 

p e r m e t t a n t de d é t e r m i n e r si les a u t o r i t é s p é n i t e n t i a i r e s ava ien t b ien 

p r o t é g é , c o m m e elles en ava ien t l 'obl igat ion posi t ive, le dro i t d e son fils à la 

v ie . O r il n ' ex i s t a i t a u c u n recours effectif en p r a t i q u e c o m m e en droi t . P o u r 

q u e les hé r i t i e r s de son fils pu i s sen t e n g a g e r u n e ac t ion p o u r fau te con t r e les 

a u t o r i t é s p é n i t e n t i a i r e s , il fallait p rouve r q u e le défunt avai t subi u n 

p ré jud ice ( a u t r e q u e la m o r t ) ou q u ' u n e p e r t e f inancière ( c o m m e les frais 

funéra i res ) avai t affecté le p a t r i m o i n e , ou qu ' i l avai t é té d e son vivant 

v ic t ime d ' u n a b u s de pouvoir dé l ibé ré ou malve i l l an t . M ê m e si elle pouvai t 

en t h é o r i e i n t e n t e r u n e ac t ion en r e c o u v r e m e n t des frais funéra i res , il é ta i t 

inconcevable q u e l 'aide jud ic ia i r e lui fût accordée d a n s ce bu t . 

119. L a r e q u é r a n t e fait o b s e r v e r q u ' u n e ac t ion p o u r f au te à r a i son du 

décès n e p e u t ê t r e i n t e n t é e q u e p a r le conjoint , le p a r e n t d ' u n m i n e u r (de 

d ix -hu i t ans) d é c é d é ou u n e p e r s o n n e à c h a r g e à qu i la m o r t a c a u s é u n 

p r é j u d i c e . A u c u n e ac t ion ne p e u t d o n c ê t r e e n g a g é e l o r s q u ' u n e p e r s o n n e 

c é l i b a t a i r e de p lus de d ix-hui t a n s , a u c h ô m a g e ou sans r e v e n u s e t d o n c 
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sans p e r s o n n e à c h a r g e , d é c è d e en p r i son pa r ce q u e l 'E t a t ne s 'est pas 

a c q u i t t é de son devoi r de v ig i lance à l ' éga rd des d é t e n u s . 

120. E n ce qu i c o n c e r n e les r ecour s d o n t d i sposa i t M a r k K e e n a n a v a n t 

sa m o r t , elle s o u t i e n t q u ' u n con t rô l e j u r i d i c t i o n n e l n ' a u r a i t pas c o n s t i t u é 

un r ecou r s effectif ca r il a u r a i t s e u l e m e n t p o r t é su r la r é g u l a r i t é des 

m e s u r e s et n o n su r les faits c o n t r o v e r s é s ou les avis m é d i c a u x . Il a u r a i t 

de p lus é t é imposs ib le q u e la r e q u ê t e é v e n t u e l l e soit e x a m i n é e d a n s le 

cou r t laps d e t e m p s d i spon ib le . La p r o c é d u r e de p l a i n t e i n t e r n e - d ' a b o r d 

a u p r è s du d i r e c t e u r (53 % des r e q u ê t e s t r a i t é e s d a n s les sept j o u r s ) pu is 

a u p r è s d e l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e (déla i d e six s e m a i n e s p o u r 

r é p o n d r e ) - ne convena i t pas non p lus . Il n ' e s t n i r a i s o n n a b l e ni r éa l i s t e 

de la isser e n t e n d r e q u e M a r k K e e n a n a u r a i t pu r e c o u r i r aux p r o c é d u r e s 

e x i s t a n t e s a v a n t sa m o r t , en r a i son d u c a r a c t è r e ineffectif des g a r a n t i e s 

p r o c é d u r a l e s p r é v u e s et de son p r o p r e é t a t m e n t a l . 

121. Le G o u v e r n e m e n t a f f i rme p o u r sa p a r t q u e , p e n d a n t sa 

d é t e n t i o n , M a r k K e e n a n d isposa i t d e r e c o u r s : c o n t r ô l e j u r i d i c t i o n n e l et 

p r o c é d u r e d e p l a i n t e i n t e r n e à la p r i son . La C o u r a a u p a r a v a n t cons idé ré 

le con t rô l e j u r i d i c t i o n n e l c o m m e u n r e c o u r s effectif, les t r i b u n a u x 

i n t e r n e s e x a m i n a n t les a l l éga t ions d ' a t t e i n t e aux d ro i t s de l ' h o m m e avec 

u n « soin e x t r ê m e ». D a n s l 'affaire Silver et autres, la C o u r a é g a l e m e n t j u g é 

effectif le d ro i t d e r ecou r s a u m i n i s t r e d e l ' I n t é r i e u r ( a r r ê t Silver et autres 

c. Royaume-Uni d u 25 m a r s 1983, sér ie A n° 6 1 , p . 4 3 , § 116). La p r o c é d u r e 

de r e q u ê t e / p l a i n t e est u n e voie de r e d r e s s e m e n t p lus é l a b o r é e , é g a l e m e n t 

effective a u x fins de l ' a r t ic le 13, qu i vise les p r o c é d u r e s a u t r e s q u e 

j u d i c i a i r e s . M a r k K e e n a n pouva i t é g a l e m e n t i n t e n t e r u n e ac t i on e n 

i n d e m n i s a t i o n p o u r f au te du fait q u e les cond i t i ons d a n s lesquel les il a 

é t é d é t e n u lui ava i en t c a u s é u n p ré jud ice phys ique ou p s y c h i a t r i q u e , ou 

ava i en t p r o v o q u é l ' agg rava t i on d ' u n é t a t e x i s t a n t (ac t ion qu i a pe r s i s t é 

en faveur de sa success ion a p r è s sa m o r t ) , a ins i q u ' u n e ac t i on p o u r 

ag re s s ion ou a b u s de pouvo i r d a n s l ' exerc ice d ' u n e m p l o i publ ic . 

122. E n ce qu i c o n c e r n e les r e cou r s à la d i spos i t ion d e la r e q u é r a n t e , le 

G o u v e r n e m e n t convien t q u e l ' e n q u ê t e j u d i c i a i r e , qu i ne p o r t e p a s su r la 

q u e s t i o n d e la r e s p o n s a b i l i t é , n ' a pas offert à l ' i n t é r e s sée la poss ibi l i té 

d ' é t ab l i r la r e s p o n s a b i l i t é des a u t o r i t é s p é n i t e n t i a i r e s ou d ' o b t e n i r des 

d o m m a g e s - i n t é r ê t s . T o u t e f o i s , les h é r i t i e r s pouva i en t i n t e n t e r u n e ac t ion 

à r a i son du p ré jud ice subi ou de l ' a g g r a v a t i o n de la m a l a d i e m e n t a l e 

i n t e r v e n u e a v a n t la m o r t . Le G o u v e r n e m e n t c o n t e s t e la conc lus ion de la 

C o m m i s s i o n se lon l aque l l e la r e q u é r a n t e n ' a pas d i sposé d ' u n r e c o u r s 

effectif p o r t a n t s u r le fait q u e l 'on n ' a pas r éuss i à e m p ê c h e r son fils de se 

su ic ider . E n effet, si les a u t o r i t é s p é n i t e n t i a i r e s a v a i e n t failli à p r é v e n i r la 

m o r t ou si le décès é t a i t d û a u x cond i t i ons de d é t e n t i o n , la r e q u é r a n t e 

a u r a i t pu i n t e n t e r u n e ac t ion p o u r f au t e . Q u a n t à la conc lus ion de la 

C o m m i s s i o n se lon l aque l l e il n ' ex i s t a i t pas de r e c o u r s p o u r r e c h e r c h e r 

qu i é t a i t r e s p o n s a b l e d e s souff rances infl igées à son fils a v a n t sa m o r t , il 
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c o n t e s t e q u e les cond i t ions d e d é t e n t i o n a ien t p r o v o q u é q u e l q u e 

souff rance q u e ce soit . M a r k K e e n a n é t a i t d a n s de b o n n e s d i spos i t ions 

d ' e sp r i t avan t son su ic ide . Il r e c o n n a î t c e p e n d a n t q u e le d ro i t de la 

r e sponsab i l i t é p o u r f au te ne prévoi t pas d ' oc t roye r des d o m m a g e s -

i n t é r ê t s p o u r u n e d é t r e s s e qu i ne d é c o u l e pas d ' u n d o m m a g e corpore l ou 

n e c o n s t i t u e p a s u n d o m m a g e p s y c h i a t r i q u e . 

B. A p p r é c i a t i o n d e la C o u r 

123. La C o u r r a p p e l l e q u e l 'a r t ic le 13 d e la C o n v e n t i o n g a r a n t i t 

l ' ex i s t ence e n d ro i t i n t e r n e d ' u n r e c o u r s p e r m e t t a n t d e se p réva lo i r d e s 

d r o i t s et l i be r t é s de la C o n v e n t i o n , tels qu ' i l s p e u v e n t s'y t r o u v e r 

c o n s a c r é s . C e t t e d i spos i t ion a d o n c pour c o n s é q u e n c e d ' ex ige r un r e c o u r s 

i n t e r n e h a b i l i t a n t à e x a m i n e r le c o n t e n u d ' u n « g r i e f d é f e n d a b l e » fondé 

su r la C o n v e n t i o n et à offrir le r e d r e s s e m e n t a p p r o p r i é , m ê m e si les 

E t a t s c o n t r a c t a n t s j o u i s s e n t d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n q u a n t à 

la m a n i è r e d e se c o n f o r m e r a u x ob l iga t ions q u e l e u r fait c e t t e d i spos i t ion . 

L a p o r t é e de l 'ob l iga t ion d é c o u l a n t de l ' a r t ic le 13 va r ie en fonct ion de la 

n a t u r e d u gr ief q u e le r e q u é r a n t fonde su r la C o n v e n t i o n . Tou te fo i s , le 

r e c o u r s exigé p a r l ' a r t ic le 13 doi t ê t r e «effect i f» en p r a t i q u e c o m m e en 

d ro i t , en ce sens p a r t i c u l i è r e m e n t q u e son exerc ice ne doi t pas ê t r e 

e n t r a v é de m a n i è r e injust i f iée p a r les ac t e s ou omiss ions des a u t o r i t é s d e 

l 'E t a t d é f e n d e u r ( a r r ê t Aksoy c. Turquie d u 18 d é c e m b r e 1996, Recueil 

1996-VI, p . 2286, § 95 , a r r ê t Aydin c. Turquie d u 25 s e p t e m b r e 1997, Recueil 

1997-VI, pp . 1895-1896, § 103, et a r rê t -Kay« c. Turquie du 19 février 1998, 

Recueil 1998-1, pp . 329-330, § 106). 

Eu é g a r d à l ' impor t ance f o n d a m e n t a l e du dro i t à la vie, l 'art icle 13 

i m p l i q u e , o u t r e le v e r s e m e n t d ' u n e i n d e m n i t é là où il convient , des 

inves t iga t ions approfondies et effectives p r o p r e s à condu i re à l ' ident if icat ion 

et à la pun i t ion des r e sponsab les et c o m p o r t a n t un accès effectif du p l a ignan t 

à la p r o c é d u r e d ' e n q u ê t e ( a r r ê t Kaya p réc i t é , pp. 330-331, § 107). 

124. E n se fondan t sur les p r e u v e s p r é s e n t é e s en l ' e spèce , la C o u r a 

e s t i m é q u e l 'E ta t d é f e n d e u r é ta i t r e s p o n s a b l e , sous l 'angle d e l 'a r t ic le 3 de 

la C o n v e n t i o n , des pe ines et t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s infligés à 

M a r k K e e n a n , qu i é t a i t a t t e i n t d ' u n e m a l a d i e m e n t a l e , a v a n t sa m o r t en 

d é t e n t i o n . Les griefs invoqués p a r la r e q u é r a n t e à cet é g a r d sont donc 

« d é f e n d a b l e s » a u x fins de l ' a r t ic le 13 en ce qu i c o n c e r n e t a n t l ' a r t ic le 2 

q u e l ' a r t ic le 3 de la C o n v e n t i o n ( a r r ê t s Boyle et Rice c. Royaume-Uni du 

27 avril 1988, sé r ie A n" 131, p . 23 , § 52, Kaya p r éc i t é , pp . 330-331 , § 107, et 

Yasa c. Turquie d u 2 s e p t e m b r e Recueil 1998-VI, p . 2442, § 113). 

125. La C o u r re lève q u e d e u x q u e s t i o n s se posen t sous l ' ang le d e 

l ' a r t ic le 13 de la C o n v e n t i o n : cel les de savoir si M a r k K e e n a n a d i sposé 

d ' u n r e c o u r s q u a n t à la s anc t i on qu i l'a f rappé et si, a p r è s le suic ide de 
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son fils, la r e q u é r a n t e pouva i t se p réva lo i r d ' u n r e c o u r s soit en son n o m 

p r o p r e , soit en t a n t q u ' e x é c u t r i c e t e s t a m e n t a i r e d e son fils. 

126. En ce qu i c o n c e r n e M a r k K e e n a n l u i - m ê m e , la C o u r re lève q u e la 

s a n c t i o n c o n s i s t a n t à p r o l o n g e r sa d é t e n t i o n et à le p l ace r en i s o l e m e n t lui 

a é t é infl igée le 14 m a i 1993 et qu ' i l s 'est su ic idé le 15 m a i 1993 au soir. La 

C o m m i s s i o n a e s t i m é q u e l 'E ta t d é f e n d e u r n e pouva i t ê t r e t e n u p o u r 

r e s p o n s a b l e de l ' absence d ' u n r ecou r s d i sponib le d a n s les v i n g t - q u a t r e 

h e u r e s . O r il es t de fait q u e M a r k K e e n a n n ' a p a s d i sposé du m o i n d r e 

r e c o u r s p o u r c o n t e s t e r la s anc t i on a u cours des sep t j o u r s d ' i s o l e m e n t ni 

m ê m e au cour s des v ing t -hu i t j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s . M ê m e 

à s u p p o s e r q u ' u n con t rô le j u r i d i c t i o n n e l ait p e r m i s de c o n t e s t e r la 

déc is ion du d i r e c t e u r de la p r i son , M a r k K e e n a n n ' a u r a i t pu bénéf ic ie r 

de l ' a s s i s t ance j u d i c i a i r e et des services d ' u n avoca t p o u r s o u m e t t r e u n e 

r e q u ê t e d a n s u n dé la i auss i c o u r t . De m ê m e , la d u r é e d e la p r o c é d u r e de 

p l a i n t e i n t e r n e a u p r è s de l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e c o n t r e u n e 

déc is ion de la d i r ec t i on é t a i t e s t i m é e à six s e m a i n e s . La C o u r p r e n d no t e 

d u c o n s t a t du m é d i a t e u r des p r i sons se lon l eque l il n ' e x i s t a i t p a s d e 

p r o c é d u r e de p l a in t e r a p i d e p o u r les d é t e n u s ayan t beso in d ' u n 

r e d r e s s e m e n t à b r e f dé la i ( p a r a g r a p h e 72 c i -dessus ) . 

127. Si, c o m m e cela a é t é s u g g é r é , l ' é ta t m e n t a l de M a r k K e e n a n ne lui 

p e r m e t t a i t pas de se prévalo i r des r ecour s d i sponib les , ce la ferait r e s so r t i r , 

non pas l ' absence d e nécess i té d ' u n r ecour s m a i s , a u c o n t r a i r e , la nécess i t é 

d ' u n con t rô le a u t o m a t i q u e d ' u n e décis ion tel le q u e celle pr i se en l ' espèce . La 

C o u r n 'es t e n o u t r e pas conva incue q u ' u n r ecour s effectif c o n t r e la décis ion 

n ' a u r a i t eu a u c u n e inf luence su r les é v é n e m e n t s . M a r k K e e n a n a é t é p u n i 

d a n s des cond i t ions r évé lan t u n e violat ion de l 'ar t ic le 3 de la C o n v e n t i o n et il 

é ta i t en dro i t , de p a r l 'ar t ic le 13 de la C o n v e n t i o n , d e d i spose r d ' u n r ecour s 

v isant à a n n u l e r c e t t e sanc t ion avan t qu 'e l l e ne soit e x é c u t é e ou p a r v e n u e à 

son t e r m e . Il y a d o n c eu v iola t ion de l 'ar t ic le 13 à cet éga rd . 

128. E n ce qu i c o n c e r n e les r ecour s d i spon ib les a p r è s la m o r t de M a r k 

K e e n a n , nu l ne c o n t e s t e q u e , si l ' e n q u ê t e j u d i c i a i r e a offert un c a d r e 

a d é q u a t p o u r é t ab l i r les c i r c o n s t a n c e s d a n s l e sque l l e s l ' i n t é re s sé est 

m o r t , elle n ' a pas p e r m i s de d é t e r m i n e r la r e sponsab i l i t é des a u t o r i t é s 

q u a n t aux m a u v a i s t r a i t e m e n t s a l l égués ni de fourn i r u n e r é p a r a t i o n . 

129. Le G o u v e r n e m e n t a fait valoir q u e la r e q u é r a n t e a u r a i t pu i n t e n t e r 

u n e ac t ion p o u r f au te , soit p o u r le c o m p t e d e la success ion de son fils a u 

mo t i f qu ' i l avai t subi u n p ré jud ice a v a n t sa m o r t , soit à ra i son de sa m o r t 

(s'il avai t des p e r s o n n e s à c h a r g e ) en v e r t u de la loi su r les acc iden t s 

m o r t e l s . A son avis, ces r ecou r s a u r a i e n t p e r m i s de s t a t u e r sur la 

r e sponsab i l i t é et la r é p a r a t i o n . La C o u r n ' e s t c e p e n d a n t pas conva incue 

q u ' u n cons t a t de fau te é m i s p a r les t r i b u n a u x a u r a i t e n soi c o n s t i t u é u n 

moyen effectif de r e d r e s s e r les griefs de la r e q u é r a n t e . P o u r a u t a n t q u e 

M a r k K e e n a n s 'est a u t o m u t i l é avan t sa m o r t , on p e u t d i r e qu ' i l a subi u n 

d o m m a g e corpore l . Bien q u e la C o u r accep t e l ' a r g u m e n t d u G o u v e r n e m e n t 
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e n ce s ens , elle n ' a d m e t pas (le G o u v e r n e m e n t ne l 'aff irme d ' a i l l eurs pas ) 

q u e des d o m m a g e s - i n t é r ê t s a p p r o p r i é s a u r a i e n t pu ê t r e versés ni q u e 

l ' a ss i s tance j u d i c i a i r e a u r a i t pu ê t r e accordée p o u r e n g a g e r u n e p r o c é d u r e 

à cet effet. Il n 'es t p a s non p lus é tab l i q u e le t r a i t e m e n t infligé à M a r k 

K e e n a n avan t sa m o r t ai t p rovoqué u n p ré jud ice p s y c h i a t r i q u e . Les 

r a p p o r t s m é d i c a u x font é t a t d ' ango i s se , de p e u r et d e désespo i r , voire de 

t e r r e u r . R ien ne m o n t r e q u e le fait d ' é p r o u v e r ces s e n t i m e n t s puisse 

pas se r pour un « d o m m a g e » a u sens a d m i s en dro i t i n t e r n e . Le 

G o u v e r n e m e n t a d 'a i l l eurs r e c o n n u q u e l ' angoisse et la p e u r n ' en r e l èven t 

pa s . D e plus , la r e q u é r a n t e é t a n t m è r e d ' u n en fan t a d u l t e et non u n e 

p e r s o n n e à c h a r g e , elle n e pouvai t r é c l a m e r des d o m m a g e s - i n t é r ê t s e n 

v e r t u d e la loi s u r les acc iden t s m o r t e l s p o u r son p r o p r e c o m p t e . 

130. La q u e s t i o n qu i se pose est celle de savoir si, d a n s ce c o n t e x t e , 

l ' a r t ic le 13 exige de p ropose r u n e r é p a r a t i o n . La C o u r accorde e l l e - m ê m e 

u n e sa t i s fac t ion é q u i t a b l e là où il convient , r e c o n n a i s s a n t q u e la dou l eu r , le 

s t r ess , l ' angoisse et la f rus t ra t ion a p p e l l e n t u n e r é p a r a t i o n a d é q u a t e au t i t r e 

d u d o m m a g e m o r a l . L a C o u r cons idè re q u e , en cas de viola t ion des ar t ic les 2 

e t 3 de la C o n v e n t i o n , qui sont les d isposi t ions les plus f o n d a m e n t a l e s de la 

C o n v e n t i o n , la r é p a r a t i o n d u d o m m a g e m o r a l décou l an t de la violat ion doi t 

en p r inc ipe figurer a u n o m b r e des r ecou r s possibles . 

131. En l ' e spèce , la C o u r conc lu t q u e la r e q u é r a n t e a u r a i t dû pouvoir 

d e m a n d e r r é p a r a t i o n du d o m m a g e m o r a l subi p a r elle et p a r son fils a v a n t 

la m o r t de celui-ci . 

132. De plus , en dépi t de l ' en semble de r e c o u r s cité pa r le 

G o u v e r n e m e n t , la r e q u é r a n t e n ' a d isposé e n l 'espèce d ' a u c u n r e c o u r s 

effectif q u i a u r a i t p e r m i s d ' é t ab l i r les r e sponsab i l i t é s s ' ag i s san t de la m o r t 

d e M a r k K e e n a n . O r la C o u r e s t i m e qu ' i l s 'agi t là d ' un a spec t essen t ie l d u 

r ecou r s p révu p a r l ' a r t ic le 13 p o u r u n p a r e n t qu i a p e r d u son enfan t . 

133. P a r t a n t , il y a eu v io la t ion de l ' a r t ic le 13 de la C o n v e n t i o n . 

IV. S U R L ' A P P L I C A T I O N DE L ' A R T I C L E 41 DE LA C O N V E N T I O N 

134. A u x t e r m e s de l ' a r t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Hau t e Partie contractante ne permet d'effacer qu ' imparfai tement les 
conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e 

135. La r e q u é r a n t e d e m a n d e r é p a r a t i o n du d o m m a g e m o r a l 

d é c o u l a n t du t r a i t e m e n t i n h u m a i n et d é g r a d a n t subi p a r son fils e n 

p r i son , en se fondan t sur l 'avis d u d o c t e u r Reve ley ( p a r a g r a p h e 51 
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c i -dessus) . El le d e m a n d e é g a l e m e n t un d é d o m m a g e m e n t a d é q u a t en 

r a i son du c h a g r i n , d e la d é t r e s s e et d e s s e n t i m e n t s de p e r t e et de deu i l 

q u e lui a c a u s é s la d i spa r i t i on de son fils u n i q u e . 

136. Le G o u v e r n e m e n t e s t i m e q u ' u n c o n s t a t de v io la t ion c o n s t i t u e r a i t 

en soi u n e sa t i s fac t ion é q u i t a b l e p o u r la v io la t ion de tous les a r t i c l e s 

invoqués ou de l 'un d ' e n t r e eux . Tou te fo i s , p o u r le cas où la C o u r a u r a i t 

l ' i n t en t ion d ' oc t roye r u n e r é p a r a t i o n , u n e s o m m e de 10 000 l ivres s t e r l i n g 

(GBP) env i ron lui p a r a î t r a i t conven i r . 

137. La C o u r r a p p e l l e avoir c o n s t a t é c i -dessus q u e la p e i n e infl igée à 

M a r k K e e n a n d a n s les c i r c o n s t a n c e s de l ' espèce é t a i t i n h u m a i n e et 

d é g r a d a n t e , et d o n c c o n t r a i r e à l ' a r t ic le 3 . El le a d i t q u e la c o n d u i t e des 

a u t o r i t é s p é n i t e n t i a i r e s n ' ava i t pas en f re in t l ' a r t ic le 2 de la C o n v e n t i o n , 

c ' es t -à -d i re q u e l 'E ta t d é f e n d e u r ne pouva i t ê t r e t e n u p o u r r e s p o n s a b l e de 

la m o r t de M a r k K e e n a n . El le a p a r a i l l eu r s conclu à la v io la t ion d e 

l ' a r t ic le 13 d u fait q u e M a r k K e e n a n n ' a p a s d i sposé de r ecou r s p o u r 

c o n t e s t e r la décis ion le c o n c e r n a n t et q u e la r e q u é r a n t e n ' e n a p a s eu 

non plus p o u r i n t e n t e r u n e p r o c é d u r e a p r è s sa m o r t . 

138. P o u r la C o u r , force est de c o n s i d é r e r q u e M a r k K e e n a n a é p r o u v é 

de for ts s e n t i m e n t s de s t r e s s , d ' ango i s se et d ' i n s é c u r i t é p a r su i t e de la 

s anc t i on d i sc ip l ina i r e qu i lui a é t é infl igée a v a n t sa m o r t . Il y a é g a l e m e n t 

l ieu de c o n s i d é r e r q u e la r e q u é r a n t e , sa m è r e , a dû é p r o u v e r ango i s se et 

d é t r e s s e en r a i son des cond i t i ons d a n s l e sque l l e s son fils a é t é d é t e n u e t de 

l ' imposs ib i l i té où elle s 'est t r o u v é e d 'u t i l i s e r u n e voie d e r e c o u r s effective. 

S t a t u a n t e n é q u i t é et g a r d a n t à l ' espr i t qu ' i l s 'agissai t d ' u n cas de su ic ide 

et n o n de t o r t u r e d é l i b é r é e , la C o u r oc t ro ie au t i t r e du d o m m a g e m o r a l 

7 000 G B P q u a n t à M a r k K e e n a n , s o m m e à d é t e n i r p a r la r e q u é r a n t e p o u r 

la success ion de son fils, et 3 000 G B P à la r e q u é r a n t e à t i t r e p e r s o n n e l . 

B. Fra i s e t d é p e n s 

139. L a r e q u é r a n t e r é c l a m e 4 929,59 G B P p o u r la p r o c é d u r e d e v a n t les 

t r i b u n a u x i n t e r n e s a insi q u e 32 566,84 G B P p o u r la p r o c é d u r e d e v a n t les 

o r g a n e s de la C o n v e n t i o n , t a x e sur la v a l e u r a jou tée (TVA) c o m p r i s e d a n s 

les d e u x cas . 

140. Le G o u v e r n e m e n t e s t i m e excess ives les s o m m e s d e m a n d é e s , 

n o t a m m e n t celle de 19 000 G B P c o r r e s p o n d a n t a u x h o n o r a i r e s du 

consei l . Le m o n t a n t qu i s e r a acco rdé doi t t e n i r c o m p t e des c o n s t a t s 

é v e n t u e l s de non-vio la t ion . A son avis , il s e ra i t r a i s o n n a b l e d ' a l l oue r 

15 000 G B P , T V A c o m p r i s e . 

141. La C o u r obse rve q u e la r e q u é r a n t e a réuss i à fa i re é t ab l i r la 

v io la t ion des a r t i c l es 3 et 13 de la C o n v e n t i o n . Elle j u g e p e r t i n e n t e s les 

c r i t i ques f o r m u l é e s pa r le G o u v e r n e m e n t q u a n t à la s o m m e d e m a n d é e 

au t i t r e des h o n o r a i r e s du consei l , qu i c o m p r e n d 8 250 G B P p o u r la 



202 ARRÊT KEENAN c. ROYAUME-UNI 

p r é p a r a t i o n d u m é m o i r e d e s t i n é la C o u r . S t a t u a n t en é q u i t é et t e n a n t 

c o m p t e des s o m m e s a l louées d a n s d ' a u t r e s affaires , la C o u r oc t ro ie 

21 000 G B P , T V A c o m p r i s e . 

C. I n t é r ê t s m o r a t o i r e s 

142. Selon les i n f o r m a t i o n s d o n t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 

app l i cab le au R o y a u m e - U n i à la d a t e d ' a d o p t i o n du p r é s e n t a r r ê t est de 

7,5 % l 'an. 

PAR CES MOTIFS, LA C O U R 

1. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu v io la t ion d e l ' a r t ic le 2 de la 

C o n v e n t i o n ; 

2. Dit, p a r c inq voix c o n t r e d e u x , qu' i l y a eu v io la t ion de l 'a r t ic le 3 de la 

C o n v e n t i o n ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion de l 'a r t ic le 13 de la C o n v e n t i o n ; 

4 . Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t d é f e n d e u r doi t v e r s e r à la r e q u é r a n t e , d a n s les t ro is mo i s , 

les s o m m e s s u i v a n t e s : 

i. 10 000 G B P (dix mi l le l ivres s t e r l ing ) p o u r d o m m a g e m o r a l ; 

ii. 2 1 0 0 0 G B P (vingt et un mil le l ivres s t e r l ing ) p o u r frais e t 

d é p e n s , t a x e s u r la v a l e u r a jou tée c o m p r i s e ; 

b) q u e ces m o n t a n t s s e r o n t à m a j o r e r d ' u n i n t é r ê t s i m p l e de 7,5 % l ' an 

à c o m p t e r d e l ' exp i r a t i on d u d i t dé la i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e d e sa t i s fac t ion é q u i t a b l e p o u r le 

s u r p l u s . 

Fai t en ang la i s , puis c o m m u n i q u é p a r écr i t le 3 avril 2001 , en 

app l i ca t i on de l ' a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÊ J . -P . COSTA 

Gref f iè re P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t a u x a r t i c l es 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l ' exposé des op in ions s é p a r é e s 

s u i v a n t e s : 

- op in ion c o n c o r d a n t e de M. C o s t a ; 

- op in ion c o n c o r d a n t e de Sir S t e p h e n S e d l e y ; 

- op in ion en p a r t i e d i s s i d e n t e c o m m u n e à M M . F u h r m a n n et K û r i s . 

J . - P . C . 

S . D . 
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J ' a i vo té avec la m a j o r i t é de la C o u r p o u r conc lu r e q u e l 'E ta t d é f e n d e u r 

n ' ava i t pas violé l ' a r t ic le 2 d e C o n v e n t i o n et avai t violé son a r t i c le 3. 

J e v o u d r a i s p réc i se r c o m m e n t d a n s m o n espr i t et en l 'espèce 

s ' a r t i c u l e n t ces d e u x a r t i c l e s e t p o u r q u o i j e t r ouve qu ' i l n 'y a p a s d e 

c o n t r a d i c t i o n e n t r e ces d e u x c o n s t a t s . 

U n e façon a p p a r e m m e n t p a r a d o x a l e , m a i s à m o n avis s imp le et 

log ique , d ' a b o u t i r aux conc lus ions de l ' a r r ê t s e ra i t d ' i nve r se r l ' o rd re d e s 

a r t i c l e s du disposit if , a ins i q u e d e s p a r a g r a p h e s d e s mot i f s qu i en son t le 

s u p p o r t néces sa i r e . 

C e r t e s , il p eu t s e m b l e r n a t u r e l , c o m m e le fait l ' a r r ê t , de c o m m e n c e r 

p a r le dro i t à la vie e t d e c o n t i n u e r p a r les p e i n e s et t r a i t e m e n t s 

i n h u m a i n s e t d é g r a d a n t s . D a n s les c i r c o n s t a n c e s d e c e t t e affa i re , il m e 

s e m b l e c e p e n d a n t plus c o m m o d e de faire l ' inverse . J e n 'a i g u è r e d e 

d o u t e s en ce qu i c o n c e r n e l ' a r t ic le 3. C i n q j o u r s avan t d ' ê t r e i n c a r c é r é , 

M a r k K c c n a n , soigné d a n s un hôp i t a l , avai t é t é d i a g n o s t i q u é c o m m e 

p r é s e n t a n t des t r o u b l e s de la p e r s o n n a l i t é , u n e psychose p a r a n o ï d e , e t 

des m e n a c e s de su ic ide . L ibé r é sous c a u t i o n , pu i s r é i n c a r c é r é q u e l q u e 

q u a t r e mois p lus t a r d p o u r p u r g e r u n e pe ine d e q u a t r e mois 

d ' e m p r i s o n n e m e n t , le j e u n e h o m m e , d o n t l ' é ta t d e s a n t é é t a i t c o n n u du 

m é d e c i n - c h e f de l ' é t a b l i s s e m e n t (qui c o n s u l t a son p sych ia t r e t r a i t a n t ) , 

m a n i f e s t a d e s t r o u b l e s t r è s s é r i e u x . Q u i n z e j o u r s a p r è s son e n t r é e e n 

p r i son , il m e n a ç a d e se p e n d r e et on t r o u v a d a n s sa cel lule u n e co rde 

fai te avec des d r a p s . D e u x s e m a i n e s p lus t a r d , il a g r e s s a d e u x 

su rve i l l an t s , et un m é d e c i n de l ' é t a b l i s s e m e n t , n ' a y a n t q u e six mois de 

f o r m a t i o n en p sych i a t r i e , le c o n s i d é r a a p t e à ê t r e j u g é p o u r c e t t e 

ag re s s ion , e t , en a t t e n d a n t , à ê t r e p lacé d a n s l ' un i t é d ' i s o l e m e n t d u 

q u a r t i e r d i sc ip l ina i re , ce q u e d é c i d a le m ê m e j o u r le d i r e c t e u r adjoint de 

la p r i son . M a r k K c c n a n m e n a ç a a lors de se t u e r , a f f i rma qu ' i l e n t e n d a i t 

des voix et qu ' i l pensa i t qu ' i l é t a i t le C h r i s t . Il n ' e n r e s t a pas m o i n s d a n s 

l ' un i té d ' i s o l e m e n t du 3 a u 15 ma i . Le 14, le d i r e c t e u r adjoint lui inf l igea 

v ing t -hu i t j o u r s s u p p l é m e n t a i r e s d ' e m p r i s o n n e m e n t en ra ison de 

l ' agress ion sur les su rve i l l an t s (il es t à n o t e r q u e , ce j o u r - l à , il ne lui 

r e s t a i t p lus q u e neu f j o u r s avan t la d a t e n o r m a l e de sa levée d ' é c r o u ) . Et 

c 'es t le l e n d e m a i n qu ' i l se p e n d i t avec u n e c o r d e fai te à l ' a ide d e d r a p s . 

A m o n avis, e t q u e l q u e dé l i ca t e q u e soit l ' app réc i a t i on à l aque l l e 

d e v a i e n t se l ivrer les a u t o r i t é s p é n i t e n t i a i r e s , le c o n f i n e m e n t de 

l ' i n t é ressé et la pe ine le c o n d a m n a n t à r e s t e r en p r i son q u a t r e s e m a i n e s 

d e p lus , ce à q u e l q u e s j o u r s d e la d a t e p r é v u e p o u r sa l i bé r a t i on , on t 

c o n s t i t u é u n t r a i t e m e n t et u n e pe ine c o n t r a i r e s à l ' a r t ic le 3 , c o m p t e t e n u 

de la p e r s o n n a l i t é de K e e n a n . A cet é g a r d , le r a p p r o c h e m e n t avec l ' a r r ê t 
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Kudla (Kudta c. Pologne [ G C ] , n" 30210/96 , C E D H 2000-XI ) , où la C o u r 

ava i t conclu à la non-v io la t ion d u m ê m e a r t i c l e , m e s e m b l e t r è s é c l a i r a n t . 

M a i s j e se ra i s p e r s o n n e l l e m e n t a r r ivé au m ê m e c o n s t a t d a n s 

l ' hypo thèse où le j e u n e h o m m e a u r a i t t e n t é d e se t u e r s a n s y p a r v e n i r ou 

d a n s celle où il a u r a i t m a n i f e s t é a u t r e m e n t son désespo i r , p a r e x e m p l e en 

s ' a u t o m u t i l a n t c o m m e cela hé l a s a r r ive par fo is . A u t r e m e n t di t , à m e s 

yeux , ce n ' es t pas la m o r t de K e e n a n qu i révèle le c a r a c t è r e i n h u m a i n de 

ce qu ' i l a subi . Les d e u x choses son t d i s t i nc t e s . 

C ' e s t p r é c i s é m e n t p o u r c e t t e ra i son q u e j e ne suis pas g ê n é , b ien qu ' i l y 

ai t eu m o r t d ' h o m m e , de conc lu r e à la non-v io la t ion de l ' a r t ic le 2. 

L 'ob l iga t ion posi t ive qu i pèse su r les E t a t s de p r e n d r e les m e s u r e s 

p r o p r e s à p r o t é g e r la vie, p a r t i c u l i è r e m e n t p o u r q u e l q u ' u n p lacé sous la 

su rve i l l ance des a u t o r i t é s p é n i t e n t i a i r e s , ne m e s e m b l e pas avoir é t é violée 

en l ' e spèce . M a r k K e e n a n a fait l 'objet de con t rô l e s r é p é t é s et a r eçu e n 

p r i son des t r a i t e m e n t s m é d i c a u x . Il a auss i é t é soumis à u n e « s u r v e i l l a n c e 

t ous les q u a r t s d ' h e u r e » (le 16 avr i l , le 30 avri l et le 1 e r m a i ) . Le r i s q u e 

qu ' i l se suicide é t a i t c o n n u , et a é t é pr is au s é r i e u x . Sa p e r s o n n a l i t é t r è s 

t r o u b l é e et fragile en faisait u n p r i s o n n i e r à r i sques , m a i s auss i q u e l q u ' u n 

d ' imprév i s ib l e , et il é t a i t imposs ib le d e le g a r d e r sous con t rô l e v ing t -

q u a t r e h e u r e s su r v i n g t - q u a t r e . Bref, j e n e crois pas q u e son dro i t à la vie 

ait é té en f re in t p a r l 'E ta t d é f e n d e u r , m ê m e p a r n é g l i g e n c e . 

Au t o t a l , j e ne suis donc pas en désacco rd avec le d ispos i t i f de l ' a r r ê t , 

m a i s il m e s e m b l e q u e le r a i s o n n e m e n t qu i a é t é suivi a l ' i nconvén ien t de 

d o n n e r à p e n s e r q u e l ' a r t ic le 3 est en q u e l q u e so r t e u n s u c c é d a n é de son 

a r t i c l e 2 e t q u e c 'est p o u r n ' avo i r p a s osé conc lu r e à la v io la t ion d e celui-ci 

q u e la C o u r se s e r a i t r a b a t t u e s u r celui- là . J e p e n s e a u c o n t r a i r e q u e les 

d e u x a r t i c les son t a u t o n o m e s , et q u e , d a n s d ' a u t r e s h y p o t h è s e s , on p e u t 

a r r i v e r a u c o n s t a t inverse , v io la t ion d e l ' a r t ic le 2 s a n s v io la t ion d e 

l ' a r t ic le 3 . Il n 'y a donc e n t r e eux a u c u n e h i é r a r c h i e log ique . C e r t e s , 

l ' h a b i t u d e est d e r e s p e c t e r l ' o rd re d e la C o n v e n t i o n e l l e - m ê m e , et 

d ' e x a m i n e r d ' a b o r d le g r i e f t i r é d e l ' a r t ic le 2. M a i s ce n ' e s t n u l l e m e n t 

o b l i g a t o i r e , la p r é s e n t e affaire m e s e m b l e le m o n t r e r . 
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Article 2 

1. C ' e s t avec q u e l q u e h é s i t a t i o n q u e j e m e suis ra l l ié a u x a u t r e s 

m e m b r e s de la C o u r p o u r c o n s t a t e r qu ' i l n 'y a pas eu v io la t ion de 

l ' a r t ic le 2. L a r a i son essen t i e l l e p o u r l aque l l e la C o u r a conclu à la 

m a j o r i t é à la v io la t ion de l ' a r t ic le 3 et à l ' u n a n i m i t é à celle de l ' a r t ic le 13 

est , e n fin d e c o m p t e , q u ' u n d é t e n u p e r t u r b é , a u x t e n d a n c e s su ic ida i r e s 

a v é r é e s m a i s a p p r o c h a n t du t e r m e de sa c o u r t e p e i n e , a é té c o n d a m n é 

pa r les a u t o r i t é s p é n i t e n t i a i r e s p o u r u n ac te de violence à u n e 

p r o l o n g a t i o n s u b s t a n t i e l l e de sa p e i n e , d o n t la p r e m i è r e p a r t i e en 

i s o l e m e n t d a n s le q u a r t i e r d i sc ip l ina i re , e t ce s a n s poss ibi l i té d ' a p p e l ou 

de c o n t r ô l e . Il est c o m p r é h e n s i b l e q u e les m e m b r e s d i s s i d e n t s d e la 

C o m m i s s i o n a i e n t cons idé ré q u e ces faits r évé l a i en t u n e v io la t ion d e 

l ' a r t ic le 2. Se lon les t e r m e s d e M . Rozak i s , p a r e x e m p l e : 

«(...) [alors qu']elles connaissaient les tendances suicidaires de Mark Kecnan et 
avaient ent re les mains des moyens raisonnables d'éviter l'incident fatal, les autori tés 
ont adopté une politique qui a contribué à son suicide au lieu de l'éviter.» 

2. L ' a r t i c l e 2 é n o n c e , non le d ro i t à la vie en g é n é r a l , ma i s l ' ob l iga t ion 

p o u r les E t a t s s i g n a t a i r e s de p r o t é g e r ce d ro i t p a r la loi. Voi là p o u r q u o i les 

faits qu i on t condu i t la C o u r à c o n s t a t e r q u e l ' a r t ic le 3 avai t é t é m é c o n n u 

a u r a i e n t t o u t auss i b ien pu serv i r à d é m o n t r e r qu ' i l y ava i t eu v io la t ion de 

l ' a r t ic le 2. C e p e n d a n t , les a u t r e s m e m b r e s d e la C o u r a y a n t cons idé ré q u e 

le l ien de c a u s a l i t é n ' é t a i t pas s u f f i s a m m e n t é t ab l i , j e m e suis ra l l ié à l eu r 

avis. 

Article 3 

3. P o u r les m ê m e s r a i s o n s , j ' a i é p r o u v é des d o u t e s au sujet d u c o n s t a t 

d e v io la t ion de l 'a r t ic le 3 . A l ' h e u r e où la C o u r r e n d son a r r ê t e n l ' e spèce , 

elle n ' a pas t e r m i n é d ' e x a m i n e r , d a n s u n e a u t r e affa i re , la c o m p a t i b i l i t é 

avec les a r t i c l es 5 et 6 d ' u n s y s t è m e qu i a u t o r i s e l ' agen t d ' u n E t a t à infl iger 

à u n d é t e n u u n e pe ine pr iva t ive d e l i be r t é sans a p p e l . C o n s i d é r a n t le 

s y s t è m e d i sc ip l ina i re c o m m e a p p r o p r i é , j e t rouve assez c o n v a i n c a n t 

l ' a r g u m e n t selon l eque l t a n t q u e d e s d é l i n q u a n t s a t t e i n t s de t r o u b l e s 

m e n t a u x d e m e u r e n t a u se in d e la p o p u l a t i o n c a r c é r a l e en g é n é r a l , ils ne 

s a u r a i e n t é c h a p p e r à la règle c o m m u n e , à cond i t i on q u e le m é d e c i n d e la 

p r i son cert i f ie qu ' i l s sont a p t e s à ê t r e pun i s . 
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4. D e p lus , c o n t r a i r e m e n t à la p l u p a r t des v io la t ions de l ' a r t ic le 2, u n e 

a t t e i n t e à l ' a r t ic le 3 ne p r é s u p p o s e p a s qu ' i l y ait eu m o r t d ' h o m m e . 

C e p e n d a n t , si M a r k K e e n a n ne s ' é ta i t p a s d o n n é la m o r t , il n ' e s t p a s 

facile de savoir que l s a r g u m e n t s a u r a i e n t pu ê t r e u t i l i sés p o u r d é f e n d r e 

la t h è s e d e la v io la t ion de l 'a r t ic le 3. C o m m e la C o u r l 'a dit p lus d ' u n e 

fois, t o u t e p e i n e est d a n s u n e c e r t a i n e m e s u r e d é g r a d a n t e . En o u t r e , 

a ins i q u e le con f i rme la r é p a r t i t i o n des voix e n l ' e spèce , p o u r conc lu re à 

la v io la t ion d e l ' a r t ic le 13, il est n é c e s s a i r e n o n pas q u e la v io la t ion d ' u n 

d ro i t m a t é r i e l d e la C o n v e n t i o n soit é t ab l i e , m a i s s e u l e m e n t qu ' e l l e soit 

d é f e n d a b l e . E n fin d e c o m p t e , j ' a i n é a n m o i n s voté p o u r la v io la t ion de 

l ' a r t ic le 3 car l ' issue fa ta le m o n t r e à l ' év idence q u e la p e i n e p r o n o n c é e à 

l ' e n c o n t r e de ce d é l i n q u a n t a t t e i n t de t r o u b l e s m e n t a u x a fait p e s e r su r lui 

u n s t r e s s plus i m p o r t a n t q u e ce q u ' o n a u r a i t d û lui faire s u p p o r t e r . Son 

é t a t a y a n t fait l 'objet d ' u n e su rve i l l ance i n a d a p t é e , la p e i n e p r o n o n c é e , 

d e p a r sa n a t u r e et le m o m e n t choisi p o u r l ' infl iger , m é r i t e la 

qua l i f i ca t ion d ' i n h u m a i n e . 

5. Il convient de n o t e r q u e c e t t e conc lus ion est i n d é p e n d a n t e du décès 

u l t é r i e u r . Le fait q u e des c o n s t a t a t i o n s i d e n t i q u e s ou t r è s p r o c h e s 

a u r a i e n t pu serv i r à é t ab l i r le l ien de c a u s a l i t é sous l ' ang le de l ' a r t ic le 2 

et p a s s e r p o u r un m a n q u e m e n t à l 'ob l iga t ion d e p r o t é g e r p a r la loi le d ro i t 

de M a r k K e e n a n à la vie dev ra i t p e u t - ê t r e r e s t e r p r é s e n t à l ' espr i t d e s 

p e r s o n n e s d é t e n a n t des r e s p o n s a b i l i t é s d a n s ce d o m a i n e de 

l ' a d m i n i s t r a t i o n p u b l i q u e . 

Article 13 

6. B ien q u e l 'oct roi d ' u n e s o m m e d ' a r g e n t soit parfois la seu le m a n i è r e 

d e r e d r e s s e r u n e in jus t ice , il ne s ' ensui t pas n é c e s s a i r e m e n t q u e le 

v e r s e m e n t de d o m m a g e s - i n t é r ê t s c o n s t i t u e u n r ecou r s effectif au sens de 

l ' a r t ic le 13. Se lon mo i , la p r é s e n t e affaire d é m o n t r e a u moins à d e u x 

i m p o r t a n t s é g a r d s q u ' u n r e c o u r s effectif p e u t ê t r e a u t r e chose q u e cela . 

Mark Keenan 

7. La viola t ion de l ' a r t ic le 13 d a n s le che f du dé fun t t i en t à l ' absence de 

r e c o u r s p e r m e t t a n t à un d é t e n u a t t e i n t d e t r o u b l e s m e n t a u x de c o n t e s t e r 

la décis ion de lui a p p l i q u e r u n e pe ine d ' e m p r i s o n n e m e n t s u p p l é m e n t a i r e 

d e q u e l q u e s j o u r s . L ' i n t é r e s s é n ' a p a s d i sposé d ' u n r ecou r s effectif c o n t r e 

u n e s a n c t i o n don t il es t d é f e n d a b l e d ' a l l é g u e r qu ' e l l e a m é c o n n u ses d r o i t s 

g a r a n t i s p a r les a r t i c l es 2 et 3 (nous ne savons pas encore si les a r t i c l es 5 e t 

6 on t auss i é t é violés) . Il r e s sor t c l a i r e m e n t d u r a p p o r t du d o c t e u r K e i t h , 

m é d e c i n - c h e f de la p r i son d ' E x c t e r (sur l eque l j ' a i fondé la p l u p a r t de m e s 

p r o p r e s conc lus ions en l 'affaire) , q u e l ' é t a t et le c o m p o r t e m e n t de M a r k 
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K e e n a n n ' o n t r i en d ' e x c e p t i o n n e l . D a n s d ' a u t r e s cas , l ' i n t ens i t é en 

d i f fé rera , m a i s n o n la n a t u r e . Il a p p a r t i e n t a u g o u v e r n e m e n t b r i t a n n i q u e 

de déc ide r d a n s que l l e m e s u r e la log ique d e la déc is ion de la C o u r exige u n 

con t rô l e a u t o m a t i q u e ou u n dro i t d ' appe l i m m é d i a t l o r s q u e des j o u r s de 

d é t e n t i o n s u p p l é m e n t a i r e s sont infligés à des d é t e n u s en g é n é r a l ou à 

c e r t a i n s g r o u p e s de d é t e n u s . 

Susan Keenan 

8. Q u a n t à la q u e s t i o n d ' u n r ecou r s - on p e u t à p e i n e e m p l o y e r le 

t e r m e — s ' ag i s san t de la m o r t de M a r k K e e n a n , j e ne p e n s e p a s q u ' u n 

r e c o u r s i n t e r n e p e r m e t t a n t à sa m è r e de t o u c h e r u n e i n d e m n i t é pu isse 

p a s s e r en soi p o u r un r ecou r s effectif; j e n e crois d ' a i l l eu r s p a s q u e sa 

m è r e le c o n s i d è r e c o m m e tel . D a n s u n e affaire s e m b l a b l e à celle-ci, 

c o m m e la C o u r l 'a sou l igné à p l u s i e u r s r e p r i s e s , il faut u n e e n q u ê t e 

c o r r e c t e e t effective p e r m e t t a n t de d é t e r m i n e r q u i est r e s p o n s a b l e du 

décès . Il p e u t c e r t e s s ' ag i r d ' u n e ac t ion en d o m m a g e s - i n t é r ê t s si 

l ' é t a b l i s s e m e n t de la r e s p o n s a b i l i t é est la cond i t i on p r é a l a b l e à l 'octroi de 

l ' i n d e m n i t é . En ce cas , tou te fo i s , la C o u r a conclu (ce q u e con f i rme la 

s o m m e p r o p o s é e p a r le G o u v e r n e m e n t à t i t r e de sa t i s fac t ion é q u i t a b l e ) 

q u e le c a r a c t è r e t r è s faible d e s d o m m a g e s - i n t é r ê t s q u e p e u t t o u c h e r u n 

p a r e n t qui n ' e s t pas à c h a r g e , c o m m e la r e q u é r a n t e , en sa q u a l i t é 

d ' e x é c u t r i c e t e s t a m e n t a i r e de son fils, fait d e son ac t ion u n r e c o u r s non 

effectif, et ce non p a r c e q u ' u n e i n d e m n i t é p lus c o n s é q u e n t e lui 

con fé re ra i t u n c a r a c t è r e effectif, m a i s p a r c e qu ' e l l e est t r o p n é g l i g e a b l e 

p o u r valoir la pe ine d ' ê t r e t e n t é e . De fait, les déc is ions d e la C o u r d ' a p p e l 

et de la C h a m b r e des lords d a n s l 'affaire Hicks v. Chief Constable of South 

Yorkshire, AU England Law Reports 1992, vol. 1, p. 690, vol. 2, p . 65, selon 

lesque l les les b l e s su re s p r o v o q u a n t u n e m o r t t r è s r a p i d e ne d o n n e n t pas 

dro i t à des d o m m a g e s - i n t é r ê t s , font qu ' i l es t e x t r ê m e m e n t peu p r o b a b l e 

q u e le m o i n d r e d é d o m m a g e m e n t soit a cco rdé p o u r u n e brève p é r i o d e de 

souff rance a v a n t u n e m o r t v i o l e n t e ; si u n e i n d e m n i t é é t a i t ve r sée , elle ne 

se m o n t e r a i t pas à plus de q u e l q u e s c e n t a i n e s de l ivres s t e r l i ng . 

9. En r e v a n c h e , u n e e n q u ê t e j u d i c i a i r e a s so r t i e de p r o c é d u r e s 

p r o t é g e a n t les d r o i t s e t i n t é r ê t s de p e r s o n n e s c o m m e la r e q u é r a n t e et 

p e r m e t t a n t de déf in i r les r e sponsab i l i t é s l o r s q u e c 'es t poss ible 

c o n s t i t u e r a i t u n r ecou r s effectif q u a n d u n décès su rv i en t d a n s des 

c i r c o n s t a n c e s te l les q u e cel les de l ' e spèce . O r il es t b i e n c o n n u q u e 

l ' e n q u ê t e j u d i c i a i r e ang la i se d a n s sa fo rme m o d e r n e n'offre pas tou t cela . 

La ra i son n ' e n est pas q u e la loi de 1988 su r les coroners l ' i n t e r d i t ; au 

c o n t r a i r e , l ' a r t i c le 11 § 5 b) ii) ex ige de f o r m u l e r des conc lus ions su r le 

point de savoi r c o m m e n t le dé fun t a t r ouvé la m o r t , ce qu i n ' e x c l u t à 

l ' évidence pas d ' é t a b l i r les r e s p o n s a b i l i t é s si les faits le p e r m e t t e n t . La 
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r a i son e n est q u e l ' a r t ic le 42 du r è g l e m e n t de 1984 s u r les coroners, é l abo ré 

p a r le Lord Chancellor d a n s l ' exerc ice d e s pouvoi r s qu i lui sont d é l é g u é s , 

i n t e r d i t de p r é s e n t e r le verd ic t d ' u n e m a n i è r e qu i p a r a î t r a i t t r a n c h e r la 

q u e s t i o n de la r e s p o n s a b i l i t é civile ou de la r e s p o n s a b i l i t é p é n a l e d ' u n e 

p e r s o n n e d o n n é e . 

10. Il n ' a p p a r t i e n t pas à la C o u r de déf in i r c o m m e n t le R o y a u m e - U n i 

doi t a s s u r e r le r e s p e c t de l ' a r t ic le 13 à la su i t e d ' un su ic ide i n t e r v e n u en 

p r i son . Tou te fo i s , on peu t r e m a r q u e r q u e l ' i n t é g r a t i o n de la C o n v e n t i o n 

d a n s la loi de 1998 s u r les d r o i t s d e l ' h o m m e n ' a pas fait r e l eve r c e t t e 

q u e s t i o n , c o n t r a i r e m e n t à d ' a u t r e s , des p r o c é d u r e s d o n t d i s p o s e n t 

d é s o r m a i s les j u r i d i c t i o n s n a t i o n a l e s p o u r fa i re r e s p e c t e r la C o n v e n t i o n , 

p a r c e q u e l ' a r t ic le 13 ne fait p a s p a r t i e d e s a r t i c l es de la C o n v e n t i o n 

a n n e x é s à la loi. En c o n s é q u e n c e , l ' ob l iga t ion é n o n c é e à l ' a r t ic le 3 de la 

loi, se lon l aque l le t o u t e la l ég i s la t ion doi t d a n s la m e s u r e d u possible ê t r e 

lue et a p p l i q u é e d e m a n i è r e c o m p a t i b l e avec les d ro i t s g a r a n t i s d a n s les 

a r t i c l e s de la C o n v e n t i o n j o i n t s en a n n e x e , ne confère pas aux t r i b u n a u x la 

poss ib i l i té d ' i n t e r p r é t e r le t e r m e « c o m m e n t » f iguran t à l ' a r t ic le 11 de la 

loi de 1988 su r les coroners de m a n i è r e c o m p a t i b l e avec l ' a r t ic le 13. E n 

l ' e spèce , il i n c o m b e dès lors p l u t ô t au G o u v e r n e m e n t q u ' a u x t r i b u n a u x 

de d é c i d e r d e la m a n i è r e de r é p a r e r le fait q u e la r e q u é r a n t e n ' a pas 

d i sposé d ' un r e c o u r s effectif q u a n t au suic ide d e son fils en d é t e n t i o n . 
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(Traduction) 

La m a j o r i t é de la c h a m b r e a conclu à la v io la t ion de l ' a r t ic le 3 de la 

C o n v e n t i o n q u a n t au gr ie f de la r e q u é r a n t e selon l eque l son fils ava i t 

subi u n t r a i t e m e n t i n h u m a i n e t / o u d é g r a d a n t de la p a r t des a u t o r i t é s 

p é n i t e n t i a i r e s en m a i 1993. N o u s r e g r e t t o n s de ne pouvo i r p a r t a g e r cet 

avis. 

1. La m a j o r i t é d e la c h a m b r e cons idè re q u e la s a n c t i o n d i sc ip l ina i re 

sévère infl igée à M a r k K e e n a n p a r les a u t o r i t é s p é n i t e n t i a i r e s n ' é t a i t p a s 

c o m p a t i b l e avec le n iveau de t r a i t e m e n t q u e l 'on doi t r é s e r v e r a u x 

m a l a d e s m e n t a u x et doi t donc pas se r p o u r cons t i t u t ive d ' u n e pe ine et 

d ' u n t r a i t e m e n t i n h u m a i n s et d é g r a d a n t s au sens d e l ' a r t ic le 3 de la 

C o n v e n t i o n . P o u r la m a j o r i t é , son é t a t de s a n t é a é t é m a l survei l lé e t le 

fait qu ' i l n ' a pas é t é suivi et t r a i t é p a r des m é d e c i n s qual i f iés en 

psych ia t r i e révèle de g raves l a c u n e s d a n s les soins m é d i c a u x p r o d i g u é s à 

u n m a l a d e m e n t a l d o n t les t e n d a n c e s su ic ida i r e s é t a i e n t c o n n u e s . 

2. C o m m e la C o u r le r a p p e l l e à j u s t e t i t r e a u p a r a g r a p h e 109 de 

l ' a r r ê t , un m a u v a i s t r a i t e m e n t doi t a t t e i n d r e un m i n i m u m d e g r a v i t é 

p o u r t o m b e r sous le coup d e l ' a r t ic le 3 . L ' a p p r é c i a t i o n de ce m i n i m u m 

est r e l a t i v e ; elle d é p e n d d e l ' e n s e m b l e des d o n n é e s d e la c a u s e et 

n o t a m m e n t d e la d u r é e d u t r a i t e m e n t , d e ses effets phys iques e t / ou 

m e n t a u x , a ins i q u e , parfois , du sexe , de l ' âge et d e l ' é t a t d e s a n t é de la 

v i c t ime . 

L ' E t a t doi t s ' a s s u r e r q u e tou t p r i s o n n i e r est d é t e n u d a n s des cond i t i ons 

qu i son t c o m p a t i b l e s avec le r e spec t de la d ign i t é h u m a i n e , q u e les 

m o d a l i t é s d ' e x é c u t i o n de la m e s u r e ne s o u m e t t e n t p a s l ' i n t é r e s sé à u n e 

d é t r e s s e ou à u n e é p r e u v e d ' u n e i n t e n s i t é qu i excède le n iveau inév i t ab le 

d e souff rance i n h é r e n t à la d é t e n t i o n e t q u e , eu é g a r d a u x ex igences 

p r a t i q u e s de l ' e m p r i s o n n e m e n t , la s a n t é et le b i e n - ê t r e du p r i s o n n i e r 

sont a s s u r é s de m a n i è r e a d é q u a t e , n o t a m m e n t p a r l ' a d m i n i s t r a t i o n des 

soins m é d i c a u x r equ i s ( a r r ê t Kudla c. Pologne [ G C ] , n" 30210/96 , §§ 94 et 

suiv., C E D H 2000-XI) . 

La q u e s t i o n décisive est celle de savoir s'il ex i s ta i t des s ignes phys iques 

ou m e n t a u x qu i on t m o n t r é ou a u r a i e n t d û m o n t r e r aux a u t o r i t é s 

p é n i t e n t i a i r e s q u e la m e s u r e e n cause r i squa i t de p r o v o q u e r d e g r a n d e s 

souff rances (Bollan c. Royaume-Uni ( d é c ) , n" 42117 /98 , C E D H 2000-V) . 

3. N o u s p a r t a g e o n s l 'avis de la m a j o r i t é de la C o m m i s s i o n se lon l eque l 

a u c u n é l é m e n t ne m o n t r a i t à l ' époque q u e M a r k K e e n a n ai t é p r o u v é 
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avan t sa m o r t u n e g r a n d e ango i s se ou u n e g r a n d e d é t r e s s e r é s u l t a n t de 

ses cond i t i ons de d é t e n t i o n . 

Il faut n o t e r q u e le j o u r m ê m e de son su ic ide , i n t e r v e n u à 18 h 25 , il 

avai t r eçu d a n s la m a t i n é e la visi te d u d o c t e u r B i c k e r t o n , qu i l 'avai t 

t r ouvé c a l m e , poli et d é t e n d u , puis celle du s o u s - d i r e c t e u r , M. M c C o m b c , 

avec qu i il avai t d i s cu t é d e son d ro i t d ' a c h e t e r du t a b a c . Se lon ce d e r n i e r , 

M a r k K e e n a n é t a i t d é t e n d u à son d é p a r t . Enf in , d a n s l ' ap rè s -mid i , il avai t 

r e ç u la vis i te d ' u n vieil a m i p e n d a n t v ingt m i n u t e s env i ron . C e t a m i l 'avai t 

t r ouvé de t r è s b o n n e h u m e u r , mi s à p a r t la d é c e p t i o n de devoi r p u r g e r u n e 

pe ine s u p p l é m e n t a i r e de v ing t -hu i t j o u r s en pr i son . Ils se s é p a r è r e n t su r la 

pe r spec t ive d ' u n e p r o c h a i n e visi te le s a m e d i su ivan t e t , d ' a p r è s le g a r d i e n 

qu i r a c c o m p a g n a M a r k K e e n a n d a n s sa cel lu le a p r è s la v is i te , ce d e r n i e r 

p a r a i s s a i t de t r è s b o n n e h u m e u r e t t r è s b a v a r d . 

D a n s ces cond i t i ons , nous ne pouvons q u e conc lu re q u e les a u t o r i t é s 

p é n i t e n t i a i r e s n ' a v a i e n t a u c u n m o y e n r é a l i s t e de se r e n d r e c o m p t e q u e 

M a r k K e e n a n r i squa i t de se su ic ider et qu ' e l l e s on t fait t ou t ce q u ' o n 

pouva i t r a i s o n n a b l e m e n t a t t e n d r e d 'e l les . C 'es t d ' a i l l eu r s ce m ê m e 

r a i s o n n e m e n t qu i a condu i t la c h a m b r e à conc lu r e à l ' u n a n i m i t é à la non-

v io la t ion de l ' a r t ic le 2 de la C o n v e n t i o n en l ' e spèce . 

Les m ê m e s a r g u m e n t s m i l i t e n t selon nous auss i e n faveur d ' u n c o n s t a t 

de non-v io la t ion de l ' a r t ic le 3. C o m m e la m a j o r i t é de la C o m m i s s i o n , nous 

e s t i m o n s qu ' i l n ' ex i s t e pas u n e base suf f i san te p o u r conc lu r e au -de l à de 

t o u t d o u t e r a i s o n n a b l e , c ' e s t -à -d i re en a p p l i q u a n t le c r i t è r e d e la p r e u v e 

r e q u i s , q u e l ' i so l emen t de M a r k K e e n a n a c o n s t i t u é u n t r a i t e m e n t d ' u n e 

g rav i t é tel le qu ' i l soit i n t e r d i t p a r l ' a r t ic le 3 d e la C o n v e n t i o n . 
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SUMMARY1 

Death in police custody and effect iveness of subsequent investigation 

Article 2 

Life - Death in police custody - Absence of pre-existing injuries or illness - Deficiencies in 
conduct of autopsy - Autopsy - Medical evidence - Lack of plausible explanation for death in 
custody - Effectiveness of investigation into death in custody 

Article 3 

Torture - Alleged torture in police custody - Medical evidence 

* 
* * 

On 27Junc 1994 the applicant's son was taken into custody by gendarmes in south
east Turkey. He was in good health and bad no history of medical problems. 
According to the Government, he was suspected of aiding and abetting the 
activities of the PKK. The following day, the applicant was informed that his son 
had died of a heart attack. According to the three police officers who had 
interrogated the applicant's son, he had become agitated and collapsed shortly 
after questioning began. An autopsy was carried out the same day by two doctors, 
neither of whom was a qualified forensic pathologist. According to the report, there 
was no trace of lesions or t rauma and no fresh bruises. However, the applicant 
claimed that his son's body was covered in bruises and lodged a petition with the 
Chief Public Prosecutor. In August 1994 proceedings were brought against the 
three police officers and in February 1995 the court ordered that the file be sent to 
a forensic medicine institute for an opinion on the cause of death. The institute 
ordered the exhumation of the body. In May 1996, in view of the institute's report, 
the court found that the cause of death could not be established and acquitted the 
defendants. The Court of Cassation upheld this decision and rejected the applicant's 
appeal on the ground that he had not intervened in the criminal proceedings. 

Held 
(1) The Court 's assessment of facts: As to the applicant's son's state of health 
when he was taken into custody, he had performed his military service between 
January 1992 and June 1993 and there was no entry in his military records of any 
health problems or t rea tment . The applicant and other witnesses had confirmed 
that he was in good health and the Government had not provided any information 
to counter that evidence. The Court was therefore satisfied that when the 
applicant's son was placed in detention he was in good health, with no history of 
medical problems. The Court found no reason to doubt that the reason for his 
detention was the suspicion of his involvement with the PKK or the intention to 
question him about the activities of the PKK. While the police officers involved 

1. This summary by the Registry does not bind the Court . 
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stated that interrogation began only the day after the applicant's son's arrest and 
shortly before he died, this was not supported by any documentary records. 
However, there was no evidence to substantiate any suspicion that this version of 
events was self-serving and intended to minimise the contact which the police 
officers had with the applicant's son. As to the alleged existence of marks on the 
body, the first post-mortem examination recorded no signs of blows or violence and 
the second autopsy, carried out a year later, was unable to reach any conclusions in 
that respect, due to the advanced state of decomposition. Finally, the photographs 
and s ta tements provided by the applicant were not conclusive. The claim that his 
son had been tortured to death was based largely on the fact that he was in perfect 
health before being detained and that the likelihood of a healthy 22-year-old dying 
suddenly of a heart attack was minimal. There was also the consideration that the 
use of torture on PKK detainees was widespread at the t ime. The findings of the 
first autopsy report had come under strong criticism and the cause of death had 
not been medically established in the domestic proceedings: in particular, it had 
not been shown that the applicant's son had died of natural causes. 
(2) Article 2: (a) The official cause of death was, according to the first post
mortem examination, a heart attack, and it was stated that there were no signs of 
ill-treatment. However, the post-mortem procedure was defective in fundamental 
aspects: in particular, the forensic medicine institute which carried out the second 
examination concluded that the findings in the first report were of no scientific 
value. Moreover, the examination of the body did not rebut the applicant 's 
allegations that his son was tortured to death as no relevant tests were carried 
out to establish the existence of less obvious signs of torture. Therefore, the post
mortem examinations failed to provide an explanation for the death and the 
authorities had failed to provide any plausible or satisfactory explanation for the 
death of a healthy 22-year-old in custody. The respondent State responsibility for 
the death of the applicant's son was thus engaged. 
(b) The applicant lodged a formal complaint concerning his son's death with the 
competent authorities and the mere fact that the authorities were informed of a 
death in custody gave rise ipso facto to an obligation under Article 2 to carry out an 
effective investigation into the circumstances surrounding this death. This involves, 
where appropriate, an autopsy providing a complete and accurate record of possible 
signs of ill-treatment and injury, and an objective analysis of medical findings, 
including the cause of death. In the present case, the forensic investigation, which 
was of critical importance in determining the facts surrounding the death, had been 
shown to be defective in a number of fundamental respects. Indeed, it appeared that 
neither of the two doctors who carried out the first autopsy was a qualified forensic 
doctor. Even if such a doctor was not available immediately after the death, no 
explanation had been given for failing to continue the examination in the presence 
of such an expert in the following days. By the time of the second autopsy, the body 
was too decomposed for any useful findings to be made about signs of possible 
torture or ill-treatment, or the cause of death. As the first autopsy hat not been 
carried out by a qualified forensic expert, the death was prima facie suspicious 
given the age and state of health of the deceased and the family alleged that he had 
been tortured, the public prosecutor should have taken steps to secure a further 
examination. In view of the defective forensic investigation, it was not surprising 
that the court proceedings resulted in the acquittal of the three police officers for 
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lack of evidence. In conclusion, the authorities failed to carry out an effective 
investigation into the circumstances surrounding the death of the applicant's son. 
Conclusion: violation (unanimously). 
(3) Article 3: There were no records of marks or injuries consistent with the 
application of torture techniques and there was no medical substantiation that 
the bruises to which the applicant and other witnesses referred were at tr ibutable 
to t raumatic injuries rather than post-mortem changes in the body. Therefore, 
there was no evidence, apart from the unexplained cause of death, to support a 
finding that acts of torture were carried out. To the extent that it was alleged 
that the defects in the post-mortem examination prevented any concrete 
evidence of ill-treatment from coming to light as well as the identification and 
punishment of those responsible, the complain! fell to be considered under 
Article 13. As to the effects on the applicant of his son's death, there was no basis 
for finding a violation of Article 3 in that respect, as the Court 's case-law on which 
the applicant relied referred to the specific phenomenon of disappearance. 
Conclusion: no violation (unanimously). 

(4) Article 5: The Court was not satisfied that the security officers acted without a 
reasonable suspicion that the applicant's son had committed a criminal offence 
and was not persuaded that unlawfulness had been made out on the ground of 
lack of proper documentation recording the detention. As regards the allegations 
of breaches of Article 5 § 2, it was not possible to establish when or what 
information may have been given to the applicant's son prior to his death; it could 
not be inferred from the absence of written proof whether reasons were given or 
not, or whether he was able to deduce with sufficient certainty the grounds lor his 
detention. As to the complaint under Article 5 § 3, it was speculation to assume 
that a violation of that provision would inevitably have occurred had the 
applicant's son lived. On the same basis, it was not possible to conclude that he 
was denied the opportunity to challenge the lawfulness of his detention. Finally, 
in the absence of any established violation of the other provisions of Article 5, 
there was no scope for Article 5 § 5 to come into play either. 

Conclusion: no violation (unanimously). 
Article 41: The Court made awards in respect of pecuniary damage and non-
pecuniary damage as well as costs and expenses. 
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In t h e c a s e o f T a n h v. T u r k e y , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Th i rd Sec t ion ) , s i t t i ng as a 

C h a m b e r c o m p o s e d of: 
M r J . - P . COSTA, President, 
M r W . FUHRMANN, 
M r s F. TULKENS, 
M r K.JUNGWIERT, 

Sir Nico las BRATZA, 
M r K. TRAJA, judges, 
M r F . GOLCÜKLÜ, ad hoc judge, 

a n d M r s S. D ü L L E , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva t e on 1 F e b r u a r y 2000 a n d 20 M a r c h 2 0 0 1 , 
Del ivers t h e following j u d g m e n t , which was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

PROCEDURE 

1. T h e case o r i g i n a t e d in an a p p l i c a t i o n (no. 26129/95) a g a i n s t t h e 
R e p u b l i c of T u r k e y lodged w i t h t he E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s (" the C o m m i s s i o n " ) u n d e r f o r m e r Ar t ic le 25 of t he C o n v e n t i o n 
for t h e P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " the 
C o n v e n t i o n " ) by a T u r k i s h n a t i o n a l , M u s t a f a T a n h ( " the a p p l i c a n t " ) , on 
22 D e c e m b e r 1994. 

2. T h e a p p l i c a n t was r e p r e s e n t e d by M r P . L e a c h , a sol ic i tor w o r k i n g 
wi th t he K u r d i s h H u m a n R i g h t s Project ( K H R P ) in L o n d o n . T h e T u r k i s h 
G o v e r n m e n t (" the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t he i r A g e n t , 
M r B . Kale l i , D e p u t y P e r m a n e n t R e p r e s e n t a t i v e a t t h e Counc i l of E u r o p e . 

3 . T h e a p p l i c a n t a l l eged tha t his son M a h m u t T a n h was t o r t u r e d a n d 
kil led in police cus tody . H e re l ied on Ar t i c l e s 2, 3 , 5, 13, 14 a n d 18 of t he 
C o n v e n t i o n . 

4 . T h e a p p l i c a t i o n w a s d e c l a r e d a d m i s s i b l e by t h e C o m m i s s i o n on 
5 M a r c h 1996 a n d t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1999 in 
a c c o r d a n c e wi th Ar t i c l e 5 § 3 , second s e n t e n c e , of P ro toco l No. 11 to t he 
C o n v e n t i o n , t he C o m m i s s i o n not hav ing c o m p l e t e d its e x a m i n a t i o n of t he 
case by t h a t d a t e . 

5. T h e app l i ca t i on was a l loca ted to t h e T h i r d Sec t ion of t h e C o u r t 
(Rule 52 § 1 of t h e R u l e s of C o u r t ) . W i t h i n t h a t Sec t ion , t h e C h a m b e r 
t h a t wou ld cons ide r t h e ca se (Art ic le 27 § 1 of t h e C o n v e n t i o n ) w a s 
c o n s t i t u t e d as p rov ided in R u l e 26 § 1. M r R. T ü r m e n , t he j u d g e e l ec ted 
in r e spec t of T u r k e y , w i t h d r e w from s i t t i n g in t h e case (Rule 28) . T h e 
G o v e r n m e n t accord ing ly a p p o i n t e d M r F. Gö lcük lü to sit as a n ad hoc 
j u d g e (Art ic le 27 § 2 of t he C o n v e n t i o n a n d Rule 29 § 1). 
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6. T h e a p p l i c a n t a n d t h e G o v e r n m e n t each filed o b s e r v a t i o n s on t h e 
m e r i t s (Rule 59 § 1). T h e C h a m b e r dec ided , a f t e r c o n s u l t i n g t h e p a r t i e s , 
t h a t no h e a r i n g on t h e m e r i t s was r e q u i r e d (Ru le 59 § 2 in fine). 

THE FACTS 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

7. T h e facts of t h e case , in p a r t i c u l a r c o n c e r n i n g w h a t h a p p e n e d to 
M a h m t t t Tan l t , t he a p p l i c a n t ' s son , d u r i n g his d e t e n t i o n in police cus tody 
from 27 to 28 J u n e 1994, a r e in d i s p u t e b e t w e e n t h e p a r t i e s . H a v i n g 
r e g a r d , however , to t h e l e n g t h of t i m e wh ich h a d e l a p s e d s ince t h o s e 
e v e n t s a n d the n a t u r e of t he d o c u m e n t a r y m a t e r i a l s u b m i t t e d by t h e 
p a r t i e s , t he C o u r t dec ided t h a t a fac t - f inding inves t iga t ion , involving t h e 
h e a r i n g of w i t n e s s e s , would not effectively ass is t in reso lv ing the i s sues . It 
h a s p r o c e e d e d to e x a m i n e the a p p l i c a n t ' s c o m p l a i n t s on t h e bas is of t h e 
w r i t t e n s u b m i s s i o n s a n d d o c u m e n t s p rov ided by the p a r t i e s . 

8. T h e a p p l i c a n t ' s a n d G o v e r n m e n t ' s submis s ions c o n c e r n i n g t h e facts 
a r e set ou t be low (Sect ions A a n d B) . ... 

A. T h e a p p l i c a n t ' s s u b m i s s i o n s o n t h e f a c t s 

9. T h e a p p l i c a n t , a K u r d i s h f a r m e r b o r n in 1933, lived in t he vi l lage of 
O r t i i l u in t he D o g u b e y a z i t r e g i o n in s o u t h - e a s t T u r k e y . Hi s son M a h m t i t 
w a s b o r n in 1972. 

10. O n 27 J u n e 1994 g e n d a r m e s from t h e D o g u b e y a z i t c e n t r a l 
g e n d a r m e r i e s t a t i o n a r r i ved a t t h e vi l lage to ca r ry ou t a s e a r c h . T h e 
v i l l agers w e r e g a t h e r e d ou t s ide t h e m o s q u e . T h e a p p l i c a n t ' s son led s o m e 
of t h e g e n d a r m e s r o u n d t h e vi l lage as t h e y s e a r c h e d . T h e g e n d a r m e r i e 
c o m m a n d e r s q u e s t i o n e d the a p p l i c a n t a b o u t his son. T h e g e n d a r m e s left, 
t a k i n g M a h m u t T a n h a long wi th t h e m . At t h a t t i m e M a h m u t T a n h was in 
good h e a l t h . 

11. O n 28 J u n e 1994 t h e a p p l i c a n t s o u g h t i n f o r m a t i o n f rom t h e 
a u t h o r i t i e s abou t his son. T h e y refused to let h im see his son a n d he 
left. 

12. O n 29 J u n e 1994, a t a b o u t 5.30 a .m. , a police ca r a r r ived a t t h e 
a p p l i c a n t ' s son ' s h o u s e a n d took t h e a p p l i c a n t to t h e police s t a t i o n . 
T h e r e t h e s ecu r i t y d i r e c t o r i n f o r m e d h i m t h a t h is son h a d d i ed of a h e a r t 
a t t a c k whi le in cus tody . T h e a p p l i c a n t r ep l i ed t h a t his son did not suffer 
f rom any il lness a n d t h a t he h a d p r o b a b l y d ied f rom t o r t u r e . H e a sked to 
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s p e a k to t he publ ic p r o s e c u t o r , w h o c a m e in to t he s ecu r i t y d i r ec to r ' s office 
a n d told t he app l i can t t h a t t h e c a u s e of d e a t h was h e a r t fa i lure . T h e 
a p p l i c a n t m a i n t a i n e d t h a t his son ' s d e a t h h a d b e e n c a u s e d by t o r t u r e . 

13. O n 28 J u n e 1994 a n a u t o p s y was c a r r i e d ou t on t h e body by two 
doc to r s , I h s a n Ozi iu a n d Aydin M a z l u m , one of w h o m was a p a e d i a t r i c i a n 
a n d t h e o t h e r w o r k e d in a h e a l t h clinic at D o g u b e y a z i t H o s p i t a l . 

14. M a h m u t T a n h ' s body was h a n d e d over to t h e Uluyol police on 
29 J u n e 1994. T h e body was covered in b ru i se s . T h e r e was a lso a l a rge 
incis ion, wh ich h a d b e e n s t i t c h e d , r u n n i n g down t h e left b r e a s t t o w a r d s 
t he u p p e r a b d o m e n . T h e police c l a i m e d t h a t the incision was t h e r e su l t 
of a n o p e r a t i o n c a r r i e d ou t w h e n M a h m u t T a n h h a d h a d a h e a r t a t t a c k . 
T h e police a s k e d t h e app l i can t to sign a d o c u m e n t . As he was af ra id for his 
safety, t he a p p l i c a n t s igned w i t h o u t k n o w i n g w h a t it w a s . 

15. M a h m u t T a n h h a d no c r i m i n a l r eco rd a n d was no t s u s p e c t e d of any 
c r i m i n a l ac t iv i t ies . H e h a d no known or s u s p e c t e d h e a r t d i sease before he 
was t a k e n in to cus tody or any o t h e r m e d i c a l cond i t ion . T h e app l i can t was 
too af ra id of r ep r i sa l s to r e q u e s t or a r r a n g e a forens ic e x a m i n a t i o n of his 
son ' s body. 

16. O n 29 J u n e 1994 the app l i can t m a d e a s t a t e m e n t to t he 
Dogubeyaz i t b r a n c h of t h e H u m a n R i g h t s Assoc ia t ion ( H R A ) , r e p o r t i n g 
t h a t his son ' s body h a d shown m a r k s of blows a n d t h a t it was c lea r t h a t 
h e h a d b e e n ki l led u n d e r t o r t u r e . T h e a p p l i c a n t ' s b r o t h e r m a d e a 
s t a t e m e n t in s imi l a r t e r m s . 

17. O n 29 J u n e 1994 the a p p l i c a n t lodged a w r i t t e n pe t i t i on wi th t he 
D o g u b e y a z i t C h i e f Publ ic P r o s e c u t o r c o n c e r n i n g his son ' s d e a t h , wh ich he 
sa id was susp ic ious . H e a lso c o m p l a i n e d of t he i n a d e q u a c y of t h e pos t 
m o r t e m e x a m i n a t i o n wh ich h a d no t b e e n c a r r i e d ou t by e x p e r t s . H e 
a s k e d t h a t his son ' s body be r e f e r r e d to t h e Fo rens i c M e d i c i n e I n s t i t u t e . 
H e l a t e r w i t h d r e w this r e q u e s t b e c a u s e he feared for his life. 

18. O n 25 J u l y 1994 t h e publ ic p r o s e c u t o r took s t a t e m e n t s f rom t h e 
m u h t a r a n d o t h e r v i l lagers in Or t i i l i i , wh ich c o n f i r m e d t h a t M a h m u t 
T a n h h a d n o prev ious m e d i c a l p r o b l e m s . 

19. O n 3 A u g u s t 1994 p r o c e e d i n g s w e r e b r o u g h t by t he Agr i C h i e f 
Publ ic P r o s e c u t o r a g a i n s t t h e t h r e e pol ice officers, Ali G i i n d o g d u , 
M u r a t D e m i r p e n g e a n d O k k e § Ayba r , w h o h a d b e e n i n t e r r o g a t i n g 
M a h m u t T a n h w h e n he d ied . T h e r e w e r e a se r ies of a d j o u r n m e n t s in 
t he p r o c e e d i n g s . O n 2 F e b r u a r y 1995, t h e cou r t o r d e r e d t h a t t h e file be 
s e n t t o t h e F o r e n s i c M e d i c i n e I n s t i t u t e for a n op in ion as to t h e c a u s e of 
d e a t h . O n 23 M a y 1995 it was n o t e d t h a t t h e i n s t i t u t e h a d o r d e r e d t h e 
e x h u m a t i o n of t h e body. F u r t h e r a d j o u r n m e n t s followed a w a i t i n g t h e 
i n s t i t u t e ' s r e p o r t . O n 14 M a y 1996 t h e cour t found t h a t t h e c a u s e of 
M a h m u t T a n h ' s d e a t h could not be e s t ab l i shed a n d the t h r e e 
d e f e n d a n t s w e r e a c q u i t t e d . 
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B. T h e G o v e r n m e n t ' s s u b m i s s i o n s o n t h e f a c t s 

20. A h m u t A k k u § , a f o r m e r m e m b e r of t h e P K K ( W o r k e r s ' P a r t y of 
K u r d i s t a n ) , h a d i n f o r m e d t h e a u t h o r i t i e s t h a t M a h m u t T a n h f rom 
Ort i i l i i v i l lage was a n a r m e d m i l i t i a m a n in t h e P K K . His n a m e was also 
m e n t i o n e d on a list of m i l i t i a m e n found on a d e a d P K K m e m b e r a f te r a 
c lash . M a h m u t T a n h was t h e r e f o r e s u s p e c t e d of hav ing a ided and a b e t t e d 
t h e P K K . 

2 1 . O n 27 J u n e 1994, fol lowing a s e a r c h of Or t i i l i i , t h e D o g u b e y a z i t 
g e n d a r m e s took M a h m u t T a n h i n t o cus tody . T h e y t r a n s f e r r e d h i m t h e 
s a m e d a y to t h e Uluyol police s t a t i o n for q u e s t i o n i n g . H e a r r i ved a t 
a b o u t 9.30 p . m . As t h e police officers r e spons ib l e for q u e s t i o n i n g w e r e in 
p u r s u i t of o t h e r s u s p e c t s , his q u e s t i o n i n g was p o s t p o n e d to t he nex t day. 

22 . O n 28 J u n e 1994 t h r e e police officers, Ali G i i n d o g d u , M u r a t 
D e m i r p e n g e a n d O k k e § Aybar , s t a r t e d to q u e s t i o n M a h m u t T a n h . H e a t 
first r e fused to a d m i t any c o n n e c t i o n w i t h t h e P K K , a l l eg ing t h a t it was 
s l a n d e r . W h e n de ta i l s we re pu t to h i m of his a l l eged c o n n e c t i o n s , 
i n c l u d i n g Akku§ ' s s t a t e m e n t , he b e c a m e exc i t ed a n d b e g a n s t a m m e r i n g 
a n d t r e m b l i n g . H e w e n t pa l e , his voice c h a n g e d and it was c lear t h a t he 
w a s d e v e l o p i n g a k ind of shock. T h e q u e s t i o n i n g was s t o p p e d a n d a d o c t o r 
s en t for. T h e d o c t o r a r r ived w i t h i n five to t e n m i n u t e s . T h e doc to r , Y u n u s 
A g r a h , found h i m to be h a v i n g difficulty in b r e a t h i n g a n d t h a t he was 
cyano t ic . H e o r d e r e d an a m b u l a n c e . W i t h i n t h r e e m i n u t e s , his b r e a t h i n g 
a n d h e a r t h a d s t o p p e d . H e was given ar t i f ic ia l r e s p i r a t i o n a n d c a r d i a c 
m a s s a g e for t w e n t y m i n u t e s by t h e doc to r , a s s i s t ed by t h e pol ice officers. 
T h i s was to no avail . 

23 . T h e publ ic p r o s e c u t o r , i n f o r m e d of t h e d e a t h , a r r i ved soon af te r . 
T h e a m b u l a n c e took t h e body to Agr i S t a t e H o s p i t a l w h e r e an a u t o p s y 
was c a r r i e d ou t by I h s a n O z u u a n d Aydin M a z l u m , two doc to r s f rom 
D o g u b e y a z i t S t a t e H o s p i t a l , in t h e p r e s e n c e of t he publ ic p r o s e c u t o r . 
A c c o r d i n g to t h e r e p o r t , t h e r e was no t r a c e of les ions , t r a u m a s or t h e use 
of force on the h e a d a n d no fresh b ru i se s . Af te r t he a u t o p s y the publ ic 
p r o s e c u t o r s u g g e s t e d to t he a p p l i c a n t t h a t his son ' s body shou ld u n d e r g o 
a c o m p r e h e n s i v e forensic e x a m i n a t i o n a t t he I s t a n b u l Fo rens i c M e d i c i n e 
I n s t i t u t e in o r d e r to d ispe l any d o u b t s . T h e app l i can t in i t ia l ly a g r e e d . 
Af te r c o n s u l t i n g o t h e r m e m b e r s of t he family, however , he w i t h d r e w his 
c o n s e n t . T h e pub l i c p r o s e c u t o r h a n d e d over t h e body to t h e family for 
bu r i a l . 

24. T h e publ ic p r o s e c u t o r , Ha l i l E r d e m , s t a r t e d a n inves t iga t ion in to 
t h e a l l ega t ion of t h e a p p l i c a n t t h a t his son d ied as a resu l t of t o r t u r e in 
cus tody . H e i n t e rv i ewed t h e t h r e e police officers. H e also w r o t e to t he 
D o g u b e y a z i t Mi l i t a ry R e c r u i t m e n t Office to o b t a i n any m i l i t a r y m e d i c a l 
r e c o r d s . Af te r a c o m p r e h e n s i v e inves t iga t ion , a n i n d i c t m e n t was d r a w n u p 
accus ing the t h r e e police officers of an offence u n d e r Ar t ic le 243 of t he 
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T u r k i s h C r i m i n a l C o d e . O n 14 M a y 1996, hav ing cons ide r ed all t h e 
ev idence , t h e Agr i Assize C o u r t a c q u i t t e d t h e t h r e e police officers for 
lack of ev idence . T h e a c q u i t t a l was u p h e l d by the C o u r t of C a s s a t i o n on 
11 N o v e m b e r 1996. It a lso r e j ec t ed t h e a p p l i c a n t ' s a p p e a l as he h a d failed 
to i n t e r v e n e in t h e p r o c e e d i n g s aga ins t t h e police officers. 

II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

C. R e q u i r e m e n t s c o n c e r n i n g p o s t - m o r t e m e x a m i n a t i o n s 

102. Ar t i c l e 79 of the T u r k i s h C o d e of C r i m i n a l P r o c e d u r e p rov ides : 

"Official examination of a corpse must be made in the presence of a physician. An 
autopsy shall be performed in the presence of a judge and in those cases where it is 
necessary to avoid prejudicial delay, the autopsy shall be performed by two physicians 
in the presence of the public prosecutor, at least one of the physicians being a forensic 
practit ioner. 

In an emergency situation, the operation may be conducted by one doctor only." 

III. R E L E V A N T I N T E R N A T I O N A L R E P O R T S A N D T E X T S 

A. I n v e s t i g a t i o n s b y t h e E u r o p e a n C o m m i t t e e f o r t h e P r e v e n t i o n 
o f T o r t u r e 

103. By t h e e n d of 1999, t he E u r o p e a n C o m m i t t e e for t he P r e v e n t i o n 
of T o r t u r e a n d I n h u m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t ( C P T ) 
h a d c a r r i e d ou t e igh t visi ts to T u r k e y . T h e first two visi ts , in 1990 a n d 
1991, w e r e ad hoc v is i ts c o n s i d e r e d n e c e s s a r y in t h e l ight of t h e 
c o n s i d e r a b l e n u m b e r of r e p o r t s rece ived from a va r i e ty of sources 
c o n t a i n i n g a l l ega t ions of t o r t u r e or o t h e r forms of i l l - t r e a t m e n t of 
p e r s o n s dep r ived of t h e i r l iber ty , in p a r t i c u l a r , t h o s e he ld in police 
cus tody . A t h i r d pe r iod ic visit took p lace a t t h e e n d of 1992. F u r t h e r visi ts 
took p lace in O c t o b e r 1994, A u g u s t a n d S e p t e m b e r 1996, O c t o b e r 1997 
a n d F e b r u a r y - M a r c h 1999. T h e C P T ' s r e p o r t s on t h e s e vis i ts , save t h e 
last two, have not b e e n m a d e publ ic , such pub l i ca t ion r e q u i r i n g t he 
consen t of t h e S t a t e c o n c e r n e d , wh ich has no t b e e n f o r t h c o m i n g . 

104. T h e C P T has i s sued two publ ic s t a t e m e n t s . 
105. In i ts pub l ic s t a t e m e n t a d o p t e d on 15 D e c e m b e r 1992, t h e C P T 

conc luded t h a t t o r t u r e a n d o t h e r fo rms of severe i l l - t r e a t m e n t w e r e 
i m p o r t a n t c h a r a c t e r i s t i c s of police cus tody . O n its first visit in 1990 the 
following types of i l l - t r e a t m e n t w e r e c o n s t a n t l y a l l eged : P a l e s t i n i a n 
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h a n g i n g , e l ec t r i c shocks , b e a t i n g of t h e soles of t he feet (falaka), hos ing 
w i t h h i g h - p r e s s u r e cold w a t e r a n d i n c a r c e r a t i o n in very sma l l , d a r k , 
u n v e n t i l a t e d cel ls . I t s med i ca l e x a m i n a t i o n s d isc losed c l e a r m e d i c a l s igns 
c o n s i s t e n t wi th very r e c e n t t o r t u r e a n d o t h e r severe i l l - t r e a t m e n t of b o t h a 
physical a n d psychological n a t u r e . T h e on-s i te o b s e r v a t i o n s in police 
e s t a b l i s h m e n t s r evea led e x t r e m e l y poor m a t e r i a l cond i t i ons of d e t e n t i o n . 

O n its second visit in 1991 t h e C P T found t h a t no p r o g r e s s had b e e n 
m a d e in e l i m i n a t i n g t o r t u r e a n d i l l - t r e a t m e n t by t h e pol ice. Many-
p e r s o n s m a d e c o m p l a i n t s of s imi l a r types of i l l - t r e a t m e n t — an i n c r e a s i n g 
n u m b e r of a l l ega t i ons w e r e h e a r d of forcible p e n e t r a t i o n of body orifices 
w i t h a stick or t r u n c h e o n . O n c e a g a i n , a n u m b e r of t h e p e r s o n s m a k i n g 
such c la ims w e r e found on e x a m i n a t i o n to d isp lay m a r k s or cond i t ions 
cons i s t en t w i th t h e i r a l l ega t i ons . O n its t h i rd visit , from 22 N o v e m b e r t o 
3 D e c e m b e r 1992, t h e C P T ' s d e l e g a t i o n was i n u n d a t e d wi th a l l ega t ions of 
t o r t u r e a n d i l l - t r e a t m e n t . N u m e r o u s p e r s o n s e x a m i n e d by its doc to r s 
d i sp l ayed m a r k s o r cond i t i ons c o n s i s t e n t w i t h t h e i r a l l e g a t i o n s . It l is ted a 
n u m b e r of t h e s e ca se s . O n th is visit t h e C P T h a d vis i ted A d a n a , w h e r e a 
p r i s o n e r a t A d a n a Pr i son d i sp layed h a e m a t o m a s on the soles of his feet a n d 
a se r ies of ve r t i ca l violet s t r i pes (10 cm long by 2 cm wide) ac ross t h e u p p e r 
p a r t of his back , cons i s t en t w i th his a l l ega t ion t h a t h e h a d r ecen t ly b e e n 
s u b j e c t e d tofalaka a n d b e a t e n on t h e back wi th a t r u n c h e o n whi le in police 
cus tody . At t h e h e a d q u a r t e r s of A n k a r a a n d D i y a r b a k i r Security-
D i r e c t o r a t e s , it found e q u i p m e n t t h a t could be u s e d for t o r t u r e a n d for t h e 
p r e s e n c e of which it was given no c red ib le e x p l a n a t i o n . T h e C P T conc luded 
in its s t a t e m e n t t h a t " t he p r a c t i c e of t o r t u r e a n d o t h e r fo rms of severe ill-
t r e a t m e n t of p e r s o n s in police cus tody r e m a i n s w i d e s p r e a d in T u r k e y " . 

106. In its second publ ic s t a t e m e n t , i ssued on 6 D e c e m b e r 1996, t h e 
C P T n o t e d t h a t s o m e p rog re s s h a d b e e n m a d e over t h e i n t e r v e n i n g four 
y e a r s . H o w e v e r , i ts findings a f t e r i t s 1994 visit d e m o n s t r a t e d t h a t t o r t u r e 
a n d o t h e r fo rms of i l l - t r e a t m e n t w e r e still i m p o r t a n t c h a r a c t e r i s t i c s of 
police cus tody . In t h e cour se of visi ts in 1996, C P T d e l e g a t i o n s once a g a i n 
found c l ea r ev idence of the p r a c t i c e of t o r t u r e a n d o t h e r fo rms of severe ill-
t r e a t m e n t by t h e pol ice . It r e f e r r e d to its mos t r e c e n t visit in S e p t e m b e r 
1996 to police e s t a b l i s h m e n t s in A d a n a , B u r s a a n d I s t a n b u l , w h e n it a l so 
w e n t to t h r e e p r i s o n s in o r d e r to i n t e rv i ew c e r t a i n p e r s o n s w h o h a d ve ry 
r ecen t ly b e e n in pol ice cus tody in A d a n a a n d I s t a n b u l . A c o n s i d e r a b l e 
n u m b e r of p e r s o n s e x a m i n e d by t h e d e l e g a t i o n ' s forensic doc to r s 
d i sp layed m a r k s or cond i t i ons cons i s t en t wi th t h e i r a l l ega t i ons of r e c e n t 
i l l - t r e a t m e n t by t h e police a n d , in p a r t i c u l a r , of b e a t i n g of t h e soles of t h e 
feet , blows to t h e p a l m s of t h e h a n d s a n d s u s p e n s i o n by the a r m s . It n o t e d 
t h e cases of seven p e r s o n s w h o h a d b e e n very r ecen t ly d e t a i n e d a t t he a n t i 
t e r r o r i s m b r a n c h of t h e I s t a n b u l Secu r i t y D i r e c t o r a t e a n d which r a n k e d 
a m o n g t h e m o s t f l ag ran t e x a m p l e s of t o r t u r e e n c o u n t e r e d by C P T 
d e l e g a t i o n s in T u r k e y . T h e y showed s igns of p r o l o n g e d s u s p e n s i o n by t h e 
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a r m s , w i th i m p a i r m e n t s in m o t o r func t ion a n d s e n s a t i o n wh ich , in two 
p e r s o n s who h a d lost t he use of b o t h a r m s , t h r e a t e n e d to be i r r eve r s ib l e . It 
conc luded t h a t r e s o r t i n g to t o r t u r e a n d o t h e r forms of seve re i l l - t r e a t m e n t 
r e m a i n e d a c o m m o n o c c u r r e n c e in police e s t a b l i s h m e n t s in T u r k e y . 

B. T h e U n i t e d N a t i o n s M o d e l A u t o p s y P r o t o c o l 

107. T h e " M a n u a l on t he Effective P r e v e n t i o n a n d Inves t i ga t i on of 
Ex t r a - l ega l , A r b i t r a r y a n d S u m m a r y E x e c u t i o n s " a d o p t e d by t h e U n i t e d 
N a t i o n s in 1991 inc ludes a M o d e l A u t o p s y P ro toco l a i m e d at p rov id ing 
a u t h o r i t a t i v e gu ide l i ne s for t h e conduc t of a u t o p s i e s by publ ic p r o s e c u t o r s 
a n d m e d i c a l p e r s o n n e l . In its i n t r o d u c t i o n , it n o t e d t h a t an a b r i d g e d 
e x a m i n a t i o n or r e p o r t was n e v e r a p p r o p r i a t e in p o t e n t i a l l y con t rove r s i a l 
cases a n d t h a t a s y s t e m a t i c a n d c o m p r e h e n s i v e e x a m i n a t i o n a n d r e p o r t 
w e r e r e q u i r e d to p r e v e n t t h e omiss ion or loss of i m p o r t a n t de t a i l s : 

"It is of the utmost importance that an autopsy performed following a controversial 
dea th be thorough in scope. The documentat ion and recording of those findings should 
be equally thorough so as to permit meaningful use of the autopsy results." 

108. In p a r t 2 (c ) , it s t a t e d t h a t a d e q u a t e p h o t o g r a p h s w e r e c ruc ia l for 
t h o r o u g h d o c u m e n t a t i o n of a u t o p s y findings. P h o t o g r a p h s shou ld be 
c o m p r e h e n s i v e in scope a n d conf i rm t h e p r e s e n c e of all d e m o n s t r a b l e 
signs of injury or d i sease c o m m e n t e d u p o n in t he a u t o p s y r e p o r t . 

T H E L A W 

I. T H E C O U R T ' S A S S E S S M E N T O F T H E FACTS 

A. G e n e r a l p r i n c i p l e s 

109. In assess ing ev idence , the C o u r t a d o p t s t h e s t a n d a r d of proof 
"beyond r e a s o n a b l e d o u b t " . Such proof m a y follow from t h e coex is tence of 
sufficiently s t r o n g , c lear a n d c o n c o r d a n t in fe rences or of s imi la r u n r e b u t t e d 
p r e s u m p t i o n s of fact. In th is con t ex t , t he conduc t of t h e p a r t i e s w h e n 
evidence is be ing o b t a i n e d h a s to be t a k e n in to accoun t (see Ireland v. the 
United Kingdom, j u d g m e n t of 18 J a n u a r y 1978, Ser ies A no. 25 , p . 65 , § 161). 

110. T h e C o u r t is sens i t ive to t he subs id i a ry n a t u r e of i ts role a n d m u s t 
be c a u t i o u s in t a k i n g on t h e role of a f i r s t - ins tance t r i b u n a l of fact , w h e r e 
this is not r e n d e r e d u n a v o i d a b l e by t h e c i r c u m s t a n c e s of a p a r t i c u l a r case 
(see, for e x a m p l e , McKerr v. the United Kingdom ( d e c ) , no. 28883/95 , 4 Apr i l 
2000, u n r e p o r t e d ) . W h e r e d o m e s t i c p r o c e e d i n g s have t a k e n p lace , it is not 
t h e C o u r t ' s t a sk to s u b s t i t u t e i ts own a s s e s s m e n t of t h e facts for t h a t of 
t h e d o m e s t i c c o u r t s a n d , as a g e n e r a l ru l e , it is for t hose cou r t s to assess 
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t h e ev idence before t h e m (see Klaas v. Germany, j u d g m e n t of 22 S e p t e m b e r 
1993, Ser ies A no . 269, p . 17, § 29) . A l t h o u g h t h e C o u r t is no t b o u n d by t h e 
f indings of d o m e s t i c c o u r t s , in n o r m a l c i r c u m s t a n c e s it r e q u i r e s cogen t 
e l e m e n t s to lead it to d e p a r t f rom the f indings of fact r e a c h e d by t hose 
c o u r t s (ibid., p . 18, § 30) . 

111. W h e r e a l lega t ions a r e m a d e u n d e r Art ic les 2 a n d 3 of t he 
Conven t ion , however , the C o u r t m u s t apply a par t i cu la r ly t h o r o u g h scru t iny 
(see, mutatis mutandis, Ribitsch v. Austria, j u d g m e n t of 4 D e c e m b e r 1995, 
Ser ies A no. 336, p . 24, § 32) . W h e n the re have b e e n c r imina l p roceed ings in 
t he domes t i c cour t s conce rn ing those s a m e a l lega t ions , it m u s t be bo rne in 
m i n d t h a t c r imina l law liability is dis t inct from i n t e r n a t i o n a l law 
responsibi l i ty u n d e r the Conven t ion . T h e C o u r t ' s c o m p e t e n c e is confined to 
t h e l a t t e r . Responsibi l i ty u n d e r t he Conven t ion is based on its own provisions, 
which a r e to be i n t e r p r e t e d and appl ied on the basis of the objectives of t he 
Conven t i on a n d in t he light of t h e re levant pr inciples of i n t e r n a t i o n a l law. 
T h e responsibi l i ty of a S t a t e u n d e r t he Conven t ion , a r i s ing for the acts of its 
o rgans , a g e n t s a n d se rvan t s , is not to be confused wi th the domes t i c legal 
issues of individual c r imina l responsibi l i ty u n d e r e x a m i n a t i o n in t h e 
na t iona l c r imina l cour t s . T h e C o u r t is not conce rned wi th r e a c h i n g any 
findings as to guil t or innocence in t h a t sense . 

B . T h e C o u r t ' s a s s e s s m e n t i n t h e p r e s e n t c a s e 

1. Background 

112. O n 27 J u n e 1994 t h e D o g u b e y a z i t g e n d a r m e s c a r r i e d ou t a s e a r c h 
in O r t i i l u v i l lage . At t he e n d of t h e s e a r c h t h e y left, h a v i n g t a k e n t h e 
a p p l i c a n t ' s son, 22-year-old M a h m u t T a n h , in to cus tody . W h i l e t h e 
a p p l i c a n t ' s in i t ia l s t a t e m e n t s to t he H R A refe r to 26 J u n e 1994, th i s 
a p p e a r s to have b e e n a n e r r o r , t h e a p p l i c a n t ' s l a t e r d o c u m e n t s giving t h e 
d a t e as 27 J u n e 1994. 

113. M a h m u t T a n h h a d p e r f o r m e d his m i l i t a r y service b e t w e e n 
27 J a n u a r y 1992 a n d 27 J u n e 1993. T h e r e was no e n t r y in t he m i l i t a r y 
r eco rds of any h e a l t h p r o b l e m s or t r e a t m e n t . T h e a p p l i c a n t a n d o t h e r 
v i l l agers l a t e r q u e s t i o n e d w e r e u n a n i m o u s t h a t M a h m u t T a n h h a d no t 
suffered from any h e a l t h p r o b l e m s or i l lness . T h e G o v e r n m e n t have no t 
p rov ided any i n f o r m a t i o n t o c o u n t e r th is ev idence . T h e C o u r t is sat isf ied, 
t h e r e f o r e , t h a t w h e n M a h m u t T a n h was t a k e n in to cus tody he was in good 
h e a l t h w i t h no h i s to ry of m e d i c a l p r o b l e m s . 

2. Detention of Mahmut Tanh at Uluyol police station 

114. Acco rd ing to t he evidence of the police officers, M a h m u t T a n h was 
h a n d e d over by t h e g e n d a r m e s to t he police a t Uluyol police s t a t i o n a t abou t 
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9.30 p . m . on 27 J u n e 1994. T h e y suspec t ed h im of s u p p o r t i n g t he P K K as a 
m e m b e r of t he i r mi l i t ia . T h e C o u r t observes t h a t t he police s t a t e m e n t s 
m a k e re fe rence t o t h e a l leged confession of A h m u t Akkus,, d a t e d 
7 F e b r u a r y 1994, which n a m e d M a h m u t T a n h as a P K K s u p p o r t e r . It was 
also c l a imed t h a t a list i nc lud ing M a h m u t T a n h ' s n a m e h a d b e e n found 
a m o n g s t P K K m e m b e r s kil led d u r i n g a c lash. A h m u t Akku§ l a t e r r e t r a c t e d 
this confession w h e n cal led before t he Assize C o u r t . T h e app l ican t 
s t r enuous ly d e n i e d t h a t his son was involved in a n y wrongdo ing . It is not 
for t he C o u r t , however , to resolve this issue which would have b e e n for t he 
d o m e s t i c cou r t s to d e t e r m i n e d u r i n g c r i m i n a l p roceed ings . N e v e r t h e l e s s , it 
finds no r e a s o n to doubt t h a t t he r eason for M a h m u t T a n h ' s d e t e n t i o n was 
t he suspicion of his invo lvement wi th t he P K K or a n i n t e n t i o n to q u e s t i o n 
h im to find ou t i n fo rma t ion abou t P K K act ivi t ies in t he a r e a . 

115. T h e r e w e r e t h r e e police officers involved in i n t e r r o g a t i n g 
M a h m u t T a n h - S u p e r i n t e n d e n t Ali G i i n d o g d u , M u r a t Demirpenc ,e a n d 
Okkes. Aybar , t he l a t t e r c l a i m i n g t h a t he did not h i m s e l f p a r t i c i p a t e in t he 
q u e s t i o n i n g . Acco rd ing to Ali G i i n d o g d u M a h m u t T a n h was not 
q u e s t i o n e d on t h e day of his a r r e s t , bu t l a t e t he n e x t day , shor t ly before 
he co l lapsed a n d d ied . T h e s t a t e m e n t s of O k k e § A y b a r a n d M u r a t 
D e m i r p e n c e w e r e a lso cons i s t en t on th is po in t ... T h e C o u r t wou ld n o t e 
t h a t th is is not s u p p o r t e d by any d o c u m e n t a r y r eco rds c o n c e r n i n g e v e n t s 
d u r i n g cus tody . It was found in Salman v. Turkey ( [ G C ] , no . 21986 /93 , § 16, 
E C H R 2000-VH) , which also c o n c e r n e d t h e d e a t h of a d e t a i n e e in police 
cus tody , t h a t no d o c u m e n t a r y r eco rds ex i s t ed of t h e m o v e m e n t s of 
d e t a i n e e s f rom t h e i r cel ls , for e x a m p l e , n o t i n g t i m e s of i n t e r r o g a t i o n s . 
H o w e v e r , t h e r e is no ev idence which would s u b s t a n t i a t e any susp ic ion 
t h a t this ve r s ion of even t s was self-serving a n d i n t e n d e d to m i n i m i s e t h e 
con t ac t which the police officers in fact h a d wi th M a h m u t T a n h . 

116. A c c o r d i n g to t he ev idence of Ali G i i n d o g d u a n d M u r a t 
D e m i r p e n c e , t h e i n t e r r o g a t i o n of M a h m u t T a n h c o m m e n c e d a t a b o u t 
9 p . m . N o t i m e s a r e m e n t i o n e d a g a i n un t i l t h e publ ic p r o s e c u t o r 
r e c o r d e d in t h e r e p o r t of t h e i nc iden t a n d t h e a u t o p s y r e p o r t t h a t he h a d 
b e e n i n f o r m e d of t he d e a t h a t a b o u t 10.30 p . m . W h a t h a p p e n e d in 
b e t w e e n lay w i t h i n t h e k n o w l e d g e of t h e t h r e e i n t e r r o g a t i n g officers. 
T h e r e w e r e t h r e e o t h e r police officers in t h e ad jacen t r o o m w h o 
w i t n e s s e d s o m e of t h e e v e n t s , a n d t h e r e was D r A g r a h w h o a r r ived to 
a d m i n i s t e r t r e a t m e n t . H i s s t a t e m e n t , however , m a d e no r e f e r ence to t h e 
t i m e a t wh ich he a r r ived a t t h e police s t a t i o n . 

117. T h e accoun t given by t h e t h r e e i n t e r r o g a t i n g officers was t h a t , 
a f te r only a m a t t e r of m i n u t e s in to t h e i n t e r r o g a t i o n , M a h m u t T a n h 
r e a c t e d to t h e a l l ega t ions p u t to h im of his i nvo lvemen t wi th t h e P K K by 
b e c o m i n g a g i t a t e d a n d p a l e , s t a m m e r i n g a n d t h e n co l laps ing wi th 
difficulties in b r e a t h i n g . T h e police officers O m e r Gt ize l , C a f e r Yigit a n d 
N i h a t Agar a lso a g r e e d t h a t Ali G i i n d o g d u had only b e e n in t h e r o o m 
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a b o u t t e n to f if teen m i n u t e s before c o m i n g ou t to r e q u e s t a doc tor . T h e y 
all a g r e e d t h a t w i th in a n o t h e r t e n or so m i n u t e s , C a f e r Yigit r e t u r n e d 
w i t h D r Agra l i f rom t h e n e a r b y D o g u b e y a z i t S t a t e H o s p i t a l . W i t h i n a few 
m i n u t e s , however , t h e doc to r a n n o u n c e d t h a t M a h m u t T a n h had s t o p p e d 
b r e a t h i n g . C a r d i a c m a s s a g e a n d ar t i f icial r e s p i r a t i o n c o n t i n u e d for a b o u t 
hal f an h o u r w i t h o u t any r e su l t . All the police officers d e n i e d t h a t any ill-
t r e a t m e n t , v iolence or t o r t u r e h a d occu r r ed . 

1 18. T h e p o s t - m o r t e m r e p o r t d r a w n u p t h a t n igh t r e c o r d e d t h a t t h e r e 
w e r e no s igns of blows or v io lence on the body a n d t h a t d e a t h was from 
h e a r t fa i lure . T h e fail ings in t h a t e x a m i n a t i o n will be e x a m i n e d below. 
T h e second r e p o r t d r a w n u p a l m o s t a y e a r l a t e r was u n a b l e to r e a c h a n y 
conc lus ions as to t h e p r e s e n c e of s igns of t o r t u r e d u e to t h e a d v a n c e d 
p u t r e f a c t i o n of t he body. T h e p h o t o g r a p h s p rov ided by the a p p l i c a n t a r e 
no t conclusive - t h e y show s o m e m a r k s , wh ich m a y or m a y not be t h e 
r e su l t of i l l - t r e a t m e n t ; t h e i r d a t i n g a n d w h e t h e r t h e y w e r e p o s t - m o r t e m 
c h a n g e s a r e no t e s t ab l i shed . S imi lar ly , t h e s t a t e m e n t s of t h e a p p l i c a n t a n d 
his unc le A h m e t T a n h to t h e H R A which r e f e r r ed to s ee ing m a r k s on t h e 
body c a n n o t be conclusive e i t h e r . T h e y w e r e not a p p a r e n t l y r e p e a t e d to 
t h e publ ic p r o s e c u t o r or before t h e cou r t , whi le t he a p p l i c a n t ' s u n d a t e d 
s t a t e m e n t to t h e publ ic p r o s e c u t o r laid e m p h a s i s on t h e types of t o r t u r e 
which left no visible m a r k s ... 

119. T h e a p p l i c a n t ' s c la im t h a t his son was t o r t u r e d to d e a t h is b a s e d 
la rge ly on in fe rence from t h e fact t h a t h e was per fec t ly h e a l t h y before he 
e n t e r e d d e t e n t i o n a n d t h a t t h e l ikel ihood of a h e a l t h y 22-year-old dy ing 
s u d d e n l y of a h e a r t a t t a c k is m i n i m a l . T h e r e is also t he c o n s i d e r a t i o n 
t h a t use of t o r t u r e on P K K d e t a i n e e s in police cus tody was found by t h e 
C P T to be w i d e s p r e a d a t t h e t i m e (see p a r a g r a p h s 103-06 above) . 

120. W h i l e t h e c a u s e of d e a t h was a t t r i b u t e d to an e m b o l i s m in t h e 
blood vessels of t h e h e a r t c a u s i n g h e a r t fa i lu re , th is f ind ing h a s c o m e 
u n d e r s t r o n g c r i t i c i sm from t h e I s t a n b u l F o r e n s i c M e d i c i n e I n s t i t u t e a n d 
D r C. Milroy, a forens ic pa tho log i s t whose op in ion was s u b m i t t e d by t h e 
a p p l i c a n t . F r o m t h e s e , it a p p e a r s t h a t : 

- t he o r g a n s h a d no t b e e n r e m o v e d o r w e i g h e d ; 
- t he h e a r t h a d no t b e e n d i s sec t ed ; 
- t h e neck a r e a h a d not b e e n d i s sec t ed ; 
- no h i s topa tho log ica l s a m p l e s h a d b e e n t a k e n or ana lyses c o n d u c t e d 

which m i g h t have revea led s igns of e lec t r ica l or o t h e r fo rms of t o r t u r e a n d 
i l l - t r e a t m e n t ; 

- no toxicological ana lyses h a d been u n d e r t a k e n ; 
- no p h o t o g r a p h s h a d b e e n t a k e n ; 
- t h e f inding of a n e m b o l i s m h a d not b e e n a d e q u a t e l y de sc r ibed or 

ana ly sed ; a n d 
- t h e doc to r s w h o h a d s igned the p o s t - m o r t e m r e p o r t w e r e no t 

qua l i f ied forens ic p a t h o l o g i s t s . 
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A c c o r d i n g to t h e i n s t i t u t e a n d the p a t h o l o g i s t , it was no t poss ible on t he 
bas is of t he m a t e r i a l ava i lab le to asc r ibe t h e c a u s e of d e a t h to h e a r t fa i lure 
c a u s e d by a n e m b o l i s m . 

121. T h e C o u r t accord ing ly finds t h a t t h e c a u s e of d e a t h has not b e e n 
medica l ly e s t a b l i s h e d in t h e d o m e s t i c p r o c e e d i n g s . In p a r t i c u l a r , it h a s no t 
b e e n shown t h a t M a h m u t T a n h d ied of n a t u r a l c auses . 

122. T h e s t a n d a r d of proof app l i ed by t h e C o u r t is one of proof beyond 
r e a s o n a b l e d o u b t . It m a y be supp l ied by in fe rences a n d u n r e b u t t e d 
p r e s u m p t i o n s of fact. T h e q u e s t i o n w h e t h e r M a h m u t T a n h was sub jec t ed 
to i l l - t r e a t m e n t p r io r to his d e a t h is closely l inked to issues of S t a t e 
respons ib i l i ty for his t r e a t m e n t a n d d e a t h whi le in police cus tody . T h e 
C o u r t will e x a m i n e t o g e t h e r t h e fac tua l a n d legal q u e s t i o n s , as t h e y a r e 
r e l evan t to t he a p p l i c a n t ' s s u b s t a n t i v e c o m p l a i n t s u n d e r t h e C o n v e n t i o n 
set ou t below. 

3. The investigation 

123. T h e inves t iga t ion was c o n d u c t e d by t h e D o g u b e y a z i t pub l ic 
p r o s e c u t o r . H e a t t e n d e d t h e p o s t - m o r t e m e x a m i n a t i o n c a r r i e d out by t h e 
two d o c t o r s . I t s defec ts have b e e n a d v e r t e d to above . H e took s t a t e m e n t s 
from the t h r e e i n t e r r o g a t i n g officers, f rom t h e t h r e e officers w h o w e r e 
n e a r b y a n d pa r t i a l l y w i t n e s s e d the a f t e r m a t h of e v e n t s , f rom D r A g r a h 
w h o a d m i n i s t e r e d first a id , f rom t h e a p p l i c a n t a n d f rom a n u m b e r of 
v i l lagers . H e s o u g h t to o b t a i n t he m i l i t a r y r eco rds of M a h m u t T a n h a n d 
m a d e s o m e e n q u i r i e s w i t h t h e D o g u b e y a z i t g e n d a r m e s . H e a lso took a 
s t a t e m e n t f rom t h e lawyer A h m e t G e r e z , w h o h a d b e e n a s s i s t ing t h e 
a p p l i c a n t in p r e s e n t i n g his pe t i t i on . H e did not t a k e s t a t e m e n t s f rom t h e 
o t h e r d e t a i n e e s he ld w i t h M a h m u t T a n h a t t h e Uluyol police s t a t i o n . 

124. It is u n d i s p u t e d t h a t t h e a p p l i c a n t , on t h e advice of his lawyer , 
r e q u e s t e d t h e publ ic p r o s e c u t o r to s e n d t h e body to t he I s t a n b u l F o r e n s i c 
M e d i c i n e I n s t i t u t e for f u r t h e r e x a m i n a t i o n . T h e pub l i c p r o s e c u t o r told 
h i m t h a t it was for h i m to m a k e a r r a n g e m e n t s , in p a r t i c u l a r , to s e c u r e 
t h e p r o p e r coffin for t r a n s p o r t . T h e a p p l i c a n t , a f ter d iscuss ion wi th o t h e r 
m e m b e r s of his family, w i t h d r e w his r e q u e s t a n d told t h e publ ic 
p r o s e c u t o r t h a t t h e y i n t e n d e d to b u r y t h e body. H e m a i n t a i n e d th is view, 
even t h o u g h the publ ic p r o s e c u t o r a sked h i m to r e c o n s i d e r a n d said t h a t it 
would be a helpful s t e p in t h e inves t iga t ion . T h e pub l i c p r o s e c u t o r t h e n 
r e l e a s e d t h e body which the app l i can t took h o m e for b u r i a l . 

125. In his s t a t e m e n t s t h e app l i can t e x p l a i n e d w h y he w i t h d r e w his 
r e q u e s t : to t he H R A , he s t a t e d t h a t it was for fear of r ep r i s a l s ; t h e n o t e 
of 29 J u n e 1994 s t a t e d t h a t t h e r e would be no po in t ; in his s t a t e m e n t t a k e n 
by t h e publ ic p r o s e c u t o r on 3 0 J u n e 1994 he r e f e r r ed to diff icult ies a n d t h e 
p r e s s u r e t h e y would be p u t u n d e r ; be fo re t h e cou r t on 22 S e p t e m b e r 1994 
h e said t h a t it w a s for fear of r ep r i s a l s ; in t h e s t a t e m e n t of 6 J u n e 1995 
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t a k e n following his app l i ca t i on t o t h e C o m m i s s i o n , he said t h a t t h e t a sk 
was too b u r d e n s o m e to u n d e r t a k e ... 

A h m e t G e r e z in his s t a t e m e n t of 30 J u n e ... a t t r i b u t e d t h e w i t h d r a w a l 
to t he diff icult ies in t r a n s p o r t i n g t h e body a n d to a n unspec i f i ed a n x i e t y as 
to w h a t m i g h t h a p p e n . 

126. T h e C o u r t is sat isf ied t h a t t he a p p l i c a n t w i t h d r e w his r e q u e s t d u e 
to b o t h t h e i n h e r e n t s t r a i n of t h e respons ib i l i ty for such a n u n d e r t a k i n g 
a n d t h e a s soc ia t ed a n x i e t i e s as to possible a d v e r s e r e a c t i o n s from c e r t a i n 
q u a r t e r s . 

4. The court proceedings 

127. A n i n d i c t m e n t c h a r g i n g t h e t h r e e officers, Ali G i i n d o g d u , M u r a t 
D e m i r p e n c e a n d O k k e § A y b a r was i ssued on 3 A u g u s t 1994, c h a r g i n g 
t h e m w i t h c a u s i n g d e a t h by i l l - t r e a t m e n t c o n t r a r y to Ar t i c l e 243 of t h e 
C r i m i n a l C o d e . T h e Assize C o u r t first sat on 12 A u g u s t 1994 a n d gave 
ou t s u m m o n s e s for t h e w i tne s se s to be h e a r d . O n 22 S e p t e m b e r 1994 it 
h e a r d ev idence f rom two d e f e n d a n t s ( M u r a t D e m i r p e n g e failed to 
a p p e a r ) , the a p p l i c a n t , t h r e e v i l lagers a n d t h r e e police officers — N i h a t 
Agar , C a f e r Yigit a n d Omer Giizel . 

128. O n 20 O c t o b e r 1994 ev idence was h e a r d from M u r a t D e m i r p e n g e . 
O n 17 N o v e m b e r 1994 A h m u t Akku§ a p p e a r e d , as well as a n o t h e r v i l l age r 
f rom Ortulu, a n d t h e reply to t h e l e t t e r s r o g a t o r y f rom D r Agra l i was 
rece ived . N o t h i n g m o r e of s u b s t a n c e o c c u r r e d un t i l 12 F e b r u a r y 1995 
w h e n t h e cour t dec ided to s e n d t h e file to t h e I s t a n b u l Fo rens i c M e d i c i n e 
I n s t i t u t e for i ts op in ion . O n 23 M a y 1995, following t h e rep ly of t h e 
i n s t i t u t e , t he c o u r t o r d e r e d t h e e x h u m a t i o n of t h e body. 

129. T h e body was e x h u m e d on 9 J u n e 1995 a n d a p o s t - m o r t e m 
e x a m i n a t i o n was c o n d u c t e d on 12 J u n e 1995. A r e p o r t d a t e d t he s a m e 
day on t h e f indings was r e f e r r e d t o t h e F i r s t Specia l is t C o m m i t t e e for it 
to i ssue i ts r e p o r t . T h e cou r t p r o c e e d i n g s w e r e a d j o u r n e d severa l t i m e s 
whi ls t w a i t i n g for th i s r e p o r t . O n 18 J a n u a r y 1996 t h e c o u r t o r d e r e d t h e 
publ ic p r o s e c u t o r to con tac t t h e i n s t i t u t e c o n c e r n i n g t h e delay . O n 
13 M a r c h 1996 t h e i n s t i t u t e i s sued its r e p o r t , finding t h a t it was no t 
poss ib le t o e s t ab l i sh t h e c a u s e of d e a t h . 

130. O n 14 M a y 1996 t h e Assize C o u r t a c q u i t t e d t h e t h r e e officers as 
t h e c a u s e of M a h m u t T a n h ' s d e a t h had not b e e n e s t a b l i s h e d a n d t h e r e 
was no ev idence beyond r e a s o n a b l e d o u b t t h a t t hey h a d c o m m i t t e d t h e 
c r i m e w i t h which t h e y h a d b e e n c h a r g e d . 

131. O n 15 M a y 1996 t h e a p p l i c a n t s o u g h t to a p p e a l a g a i n s t t h e 
a c q u i t t a l . H e was re fused leave by t h e Assize C o u r t as he was not a p a r t y 
to t he p r o c e e d i n g s . T h a t dec is ion was u p h e l d by the C o u r t of A p p e a l on 
11 N o v e m b e r 1996. 
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II. T H E G O V E R N M E N T ' S P R E L I M I N A R Y O B J E C T I O N 

132. T h e G o v e r n m e n t took ob jec t ion to t h e fact t h a t t h e a p p l i c a n t h a d 
i n t r o d u c e d his app l i ca t i on to t h e C o m m i s s i o n before t h e conc lus ion of t he 
d o m e s t i c p r o c e e d i n g s . T h e y r e f e r r e d to t h e r e a s o n i n g of t h e C o m m i s s i o n 
in its decis ion on admiss ib i l i ty of 5 M a r c h 1996 which cr i t ic ised t h e de lays 
in t h e p r o c e e d i n g s and t h e lack of effect iveness of those p r o c e e d i n g s , a n d 
s u b m i t t e d t h a t t h e i nves t i ga t i on a n d c o u r t p r o c e d u r e w e r e d i l igen t , 
t h o r o u g h a n d effective. D o m e s t i c r e m e d i e s not only ex i s ted bu t w e r e 
shown to have w o r k e d effectively. 

133. T h e C o u r t n o t e s t h a t t h e G o v e r n m e n t do not d i s p u t e t h a t t h e 
p r o c e e d i n g s have now c o m e to a conc lus ion a n d t h a t t h e r e is nothing-
m o r e t h a t t h e app l i can t c a n do . T h e s u b s t a n c e of t h e i r a r g u m e n t s r e l a t e s 
to t h e a l l eged ineffec t iveness of t he p r o c e d u r e s a n d w h e t h e r t h e y c a n be 
r e g a r d e d as r e d r e s s i n g t h e a p p l i c a n t ' s c o m p l a i n t s . T h e C o u r t cons ide r s 
t h a t t h e s e m a t t e r s fall to be e x a m i n e d u n d e r t he s u b s t a n t i v e provis ions 
of t h e C o n v e n t i o n re l ied on by t h e a p p l i c a n t . 

III. A L L E G E D V I O L A T I O N O F A R T I C L E 2 O F T H E C O N V E N T I O N 

134. T h e a p p l i c a n t a l l eged t h a t his son M a h m u t T a n l i d ied as a r e su l t 
of t o r t u r e a t t h e h a n d s of police officers a t Uluyol police s t a t i on . H e also 
c o m p l a i n e d t h a t no effective i nves t i ga t ion h a d b e e n c o n d u c t e d in to t h e 
c i r c u m s t a n c e s of t h e m u r d e r . H e a r g u e d t h a t t h e r e h a d b e e n a b r e a c h of 
Ar t ic le 2 of t he C o n v e n t i o n , wh ich p rov ides : 

" 1 . Everyone's right to life shall be protected by law. No one shall be deprived of his 
life intentionally save in the execution of a sentence of a court following his conviction of 
a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article 
when it results from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 
detained; 

(c) in action lawfully taken for the purpose of quelling a riot or insurrection." 

B. T h e C o u r t ' s a s s e s s m e n t 

/. The death of Mahmut Tank 

139. Ar t i c l e 2, wh ich s a f e g u a r d s t he r igh t to life a n d se t s ou t t h e 
c i r c u m s t a n c e s w h e n d e p r i v a t i o n of life m a y be jus t i f i ed , r a n k s as o n e of 
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the m o s t f u n d a m e n t a l provis ions in t he C o n v e n t i o n , to wh ich n o 
d e r o g a t i o n is p e r m i t t e d . T o g e t h e r wi th Ar t ic le 3 (c i ted a t p a r a g r a p h 155 
be low) , it also e n s h r i n e s one of t h e bas ic va lues of t he d e m o c r a t i c soc ie t ies 
m a k i n g u p the Counc i l of E u r o p e . T h e c i r c u m s t a n c e s in which d e p r i v a t i o n 
of life m a y be ju s t i f i ed m u s t t h e r e f o r e be s t r i c t ly c o n s t r u e d . T h e object 
a n d p u r p o s e of t h e C o n v e n t i o n as an i n s t r u m e n t for t h e p r o t e c t i o n of 
ind iv idua l h u m a n be ings a lso r e q u i r e s t h a t Ar t ic le 2 be i n t e r p r e t e d a n d 
app l i ed so as to m a k e its s a f e g u a r d s p rac t i ca l a n d effective (see McCann 
and Others v. the United Kingdom, j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A 
no . 324, pp . 45-46, §§ 146-47). 

140. T h e t ex t of Art ic le 2, r e a d as a whole , d e m o n s t r a t e s t h a t it covers 
no t only i n t en t iona l killing but a lso s i tua t ions w h e r e it is p e r m i t t e d to "use 
force" which m a y resu l t , as a n u n i n t e n d e d o u t c o m e , in t he dep r iva t ion of life. 
T h e de l i be r a t e or i n t e n t i o n a l use of l e tha l force is only one factor, however , 
to be t a k e n in to accoun t in assess ing its necess i ty . Any use of force m u s t be 
no m o r e t h a n "absolu te ly neces sa ry" for t h e a c h i e v e m e n t of one or m o r e of 
t h e pu rposes set ou t in s u b - p a r a g r a p h s (a) to (c). Th i s t e r m ind ica tes t h a t a 
s t r i c t e r a n d m o r e compe l l ing tes t of necess i ty m u s t be employed from t h a t 
no rma l ly appl icable w h e n d e t e r m i n i n g w h e t h e r S t a t e ac t ion is "necessa ry in 
a d e m o c r a t i c socie ty" u n d e r p a r a g r a p h s 2 of Art ic les 8 to 11 of t h e 
Conven t i on . C o n s e q u e n t l y , t h e force used m u s t be str ict ly p r o p o r t i o n a t e to 
t he a c h i e v e m e n t of t he p e r m i t t e d a i m s (ibid., p . 46, §§ 148-49). 

141. In the l ight of t he i m p o r t a n c e of t h e p ro tec t ion afforded by Art ic le 2, 
t he C o u r t m u s t subject depr iva t ions of life to t he mos t careful scru t iny , 
t a k i n g in to cons ide ra t ion not only t h e ac t ions of S t a t e a g e n t s bu t also all t he 
s u r r o u n d i n g c i r c u m s t a n c e s . Pe r sons in cus tody a r e in a vu lne rab l e posi t ion 
a n d the a u t h o r i t i e s a r e u n d e r a d u t y to p ro tec t t h e m . C o n s e q u e n t l y , w h e r e 
a n individual is t a k e n in to police cus tody in good h e a l t h a n d is found to be 
in jured on r e l ease , it is i n c u m b e n t on the S t a t e to provide a plausible 
e x p l a n a t i o n of how those injuries were caused (see, a m o n g s t o t h e r 
a u t h o r i t i e s , Selmouni v. France [ G C ] , no. 25803/94, § 87, E C H R 1999-V). T h e 
obl iga t ion on the a u t h o r i t i e s to accoun t for t he t r e a t m e n t of a n individual in 
cus tody is pa r t i cu la r ly s t r i ngen t w h e n t h a t individual dies . 

142. In a s sess ing ev idence , t h e g e n e r a l p r inc ip le app l i ed in cases h a s 
b e e n t h e s t a n d a r d of proof "beyond r e a s o n a b l e d o u b t " (see Ireland v. the 
United Kingdom, c i ted above , pp . 64-65 , § 161). H o w e v e r , such proof m a y 
follow from the coex i s t ence of sufficiently s t r o n g , c l ea r a n d c o n c o r d a n t 
i n f e r ences or of s i m i l a r u n r e b u t t e d p r e s u m p t i o n s of fact. W h e r e t h e 
even t s in issue lie wholly, or in l a r g e p a r t , w i t h in t h e exclus ive knowledge 
of t he a u t h o r i t i e s , as in t he case of p e r s o n s w i t h i n t he i r con t ro l in cus tody , 
s t r o n g p r e s u m p t i o n s of fact will a r i se in r e spec t of in jur ies a n d d e a t h 
o c c u r r i n g d u r i n g t h a t d e t e n t i o n . I n d e e d , t h e b u r d e n of proof m a y be 
r e g a r d e d as r e s t i n g on the a u t h o r i t i e s to p rov ide a sa t i s fac to ry a n d 
conv inc ing e x p l a n a t i o n ... 
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143. In th i s case t he C o u r t recal ls t h a t M a h m u t T a n l t , 22 y e a r s old, 
was in good h e a l t h w h e n t a k e n in to c u s t o d y on 27 J u n e 1994. T h e r e was 
no h i s to ry of i l lness or d i s ea se . H e h a d c o m p l e t e d his mi l i t a ry service one 
y e a r before w i t h o u t any med ica l p r o b l e m s . H o w e v e r , s o m e twenty- four to 
th i r ty-s ix h o u r s af ter b e i n g t a k e n in to cus tody , he d ied d u r i n g 
i n t e r r o g a t i o n a t Uluyol police s t a t i o n . 

144. T h e official c a u s e of d e a t h in t h e p o s t - m o r t e m e x a m i n a t i o n 
c a r r i e d ou t sho r t l y a f t e r w a r d s was s t a t e d as b e i n g a n e m b o l i s m in t he 
h e a r t a n d t h a t M a h m u t T a n h had d ied of a h e a r t a t t a c k . T h e r e p o r t a lso 
s t a t e d t h a t t h e r e w e r e no s igns of i l l - t r e a t m e n t on t he body. 

145. T h e C o u r t cons iders t h a t t he p o s t - m o r t e m p r o c e d u r e was 
defect ive in f u n d a m e n t a l a spec t s (see p a r a g r a p h s 120 above a n d 150 
be low) . T h e I s t anbu l Fo rens i c Medic ine I n s t i t u t e , wh ich ca r r i ed ou t a 
second e x a m i n a t i o n of t h e body on 12 J u n e 1995, n o t e d t h a t t h e r e h a d 
b e e n no d issec t ion of t h e h e a r t . I t conc luded t h a t in t h e s e c i r c u m s t a n c e s 
t he Findings in t he first r e p o r t we re w i t h o u t scientific va lue . T h e expe r t 
r epo r t p rovided by the app l i can t also cons ide red t h a t t h e a l leged basis for 
t he cause of d e a t h was insufficiently r e co rded or de t a i l ed to be re l ied on . 

146. N o r did t h e e x a m i n a t i o n of t he body r e b u t t he a l l ega t ions m a d e 
by t h e a p p l i c a n t t h a t his son was t o r t u r e d to d e a t h . N o t e s t s a p t to 
es tab l i sh t h e p r e s e n c e of sub t l e s igns of t o r t u r e w e r e c a r r i e d ou t (see 
p a r a g r a p h 150 be low) . As t h e C o u r t has found above (see p a r a g r a p h 121), 
t h e d o m e s t i c p o s t - m o r t e m p r o c e d u r e s accord ing ly fai led to p rov ide a n 
e x p l a n a t i o n for M a h m u t T a n h ' s d e a t h . It c e r t a i n l y c a n n o t be c o n s i d e r e d 
as e s t ab l i shed , as s u b m i t t e d by the G o v e r n m e n t , t h a t he d ied f rom n a t u r a l 
c auses . T h e a u t h o r i t i e s have failed to prov ide any p laus ib le or sa t i s fac to ry 
e x p l a n a t i o n for t h e d e a t h of M a h m u t T a n h , a h e a l t h y 22-year-old , in 
police cus tody . 

147. T h e C o u r t finds t h e r e f o r e t h a t t he G o v e r n m e n t have not 
a c c o u n t e d for t h e d e a t h of M a h m u t T a n h d u r i n g his d e t e n t i o n a t t h e 
Uluyol pol ice s t a t i o n a n d t h a t t he r e s p o n d e n t S t a t e ' s respons ib i l i ty for 
his d e a t h is e n g a g e d . 

It follows t h a t t h e r e has b e e n a v io la t ion of Ar t ic le 2 of t he C o n v e n t i o n 
in t h a t r e s p e c t . 

2. Alleged inadequacy of the investigation 

148. T h e C o u r t r e i t e r a t e s t h a t t h e ob l iga t ion to p r o t e c t t h e r igh t to 
life u n d e r Ar t ic le 2 of t h e C o n v e n t i o n , r e ad in con junc t ion w i t h t h e 
S t a t e ' s g e n e r a l d u t y u n d e r Ar t ic le 1 of t h e C o n v e n t i o n to " s e c u r e to 
everyone w i th in [its] j u r i s d i c t i o n t h e r i g h t s a n d f r eedoms def ined in 
[ the] C o n v e n t i o n " , r e q u i r e s by imp l i ca t i on t h a t t h e r e shou ld be s o m e 
form of effective official i nves t i ga t ion w h e n ind iv idua ls have b e e n ki l led 
as a r e su l t of t h e use of force (see , mutatis mutandis, McCann and Others, 
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c i t ed above , p . 49 , § 161, andKaja v. Turkey, j u d g m e n t of 19 F e b r u a r y 1998, 
Reports of Judgments and Decisions 1998-1, p . 329, § 105). 

149. In tha t connect ion, the Cour t points out t ha t the obl igat ion 
m e n t i o n e d above is not confined to cases whe re it is a p p a r e n t t h a t the killing 
was caused by an agen t of the S ta te . T h e appl icant , the fa ther of the deceased, 
lodged a formal compla in t about the d e a t h with t he c o m p e t e n t invest igat ion 
au thor i t i e s , a l leging t h a t it was t he resul t of t o r t u r e . Moreover , the m e r e fact 
t h a t the au thor i t i e s were informed of a d e a t h in custody gave rise ipso facto to a n 
obl igat ion u n d e r Art icle 2 to ca r ry out a n effective invest igat ion in to t he 
c i rcumstances su r round ing the d e a t h (see, mutatis mutandis, Ergi v. Turkey, 
j u d g m e n t of 28 Ju ly 1998, Reports 1998-lV, p. 1778, § 82, and Yasa v. Turkey, 
j u d g m e n t of 2 S e p t e m b e r }998,Reports 1998-VI, p . 2438, § 100). This involves, 
whe re app rop r i a t e , an autopsy which provides a comple te and accura t e record 
of possible signs of i l l - t rea tment and injury, and an objective analysis of clinical 
findings, including the cause of d e a t h . 

150. T u r n i n g to t he pa r t i cu la r c i rcumstances of t he case, the C o u r t 
observes tha t the forensic invest igat ion was of crit ical i m p o r t a n c e in 
d e t e r m i n i n g the facts s u r r o u n d i n g M a h m u t T a n h ' s d e a t h . This 
invest igat ion, while l aunched p rompt ly by the public prosecutor , has been 
shown to be defective in a n u m b e r of f undamen ta l respects . In par t icu lar , t he 
o rgans had not been removed or weighed; the hea r t had not been dissected; 
the neck a r ea had not been dissected; no his topathological samples had been 
t a k e n nor analyses conducted which might have revealed signs of electrical or 
o t h e r forms of t o r t u r e and i l l - t rea tment ; no toxicological analyses had been 
u n d e r t a k e n ; no pho tog raphs had been t aken and the finding of the embol i sm 
h a d not been a d e q u a t e l y descr ibed or analysed. It also a p p e a r s tha t t he 
doctors who signed the p o s t - m o r t e m repor t we re not qualified forensic 
pa thologis t s , no twi ths t and ing the provision in the Code of C r imina l 
P rocedure which r equ i red the p resence of a forensic doctor. T h e G o v e r n m e n t 
have rel ied on the second p a r a g r a p h of t h a t provision concern ing 
emergenc ies . However , the C o u r t is not satisfied tha t the perceived need for 
t h e e x a m i n a t i o n to t ake place before rigor mor t i s set in just i f ied proceed ing 
wi thout t he involvement of a forensic doctor . T h e impor t ance tha t an effective 
invest igat ion be car r ied out in to a d e a t h , possibly resu l t ing from i l l - t r ea tment , 
necess i t a ted tha t a proper ly qualified forensic exper t be involved. Even if such 
a doctor was not available in the i m m e d i a t e a f t e r m a t h of the d e a t h , no 
exp lana t ion has been given for failing to con t inue the examina t i on in t he 
p resence of such an exper t wi th in the following days. 

151. R e f e r r a l of t h e body to t h e I s t a n b u l Fo rens i c M e d i c i n e I n s t i t u t e 
w i th in a shor t t i m e of d e a t h m i g h t have r e m e d i e d t h e s h o r t c o m i n g s 
iden t i f i ed above . By t h e t i m e of t h e second e x a m i n a t i o n in J u n e 1995 t h e 
body was too d e c o m p o s e d for any useful f indings to be m a d e a b o u t s igns of 
poss ib le t o r t u r e or i l l - t r e a t m e n t or t he c a u s e of d e a t h . T h e G o v e r n m e n t 
have a l l eged t h a t t h e publ ic p r o s e c u t o r was u n d e r no ob l iga t ion to o b t a i n 
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such a n e x a m i n a t i o n as t h e first r e p o r t conc luded t h a t t he d e a t h was 
c a u s e d n a t u r a l l y . T h e y a s s e r t e d t h a t it was for t h e a p p l i c a n t t o o b t a i n 
such a n e x a m i n a t i o n a n d t h a t t he a u t h o r i t i e s c a n n o t be b l a m e d for his 
decis ion to w i t h d r a w his r e q u e s t for r e f e r r a l . 

152. T h e C o u r t cons ide r s t h a t t h e p r i m a r y respons ib i l i ty for 
i m p l e m e n t i n g t h e n e c e s s a r y inves t iga t ive s t eps i n to a d e a t h in cus tody 
lies w i th t h e c o m p e t e n t a u t h o r i t i e s . T h e publ ic p r o s e c u t o r did not 
r e q u i r e t h e a p p l i c a n t ' s consen t to o b t a i n a r e fe r r a l . W h e r e t h e pos t 
m o r t e m e x a m i n a t i o n was no t c a r r i e d ou t by a qua l i f i ed forensic e x p e r t , 
t h e d e a t h was p r i m a facie suspic ious given t h e age a n d s t a t e of h e a l t h of 
t h e d e c e a s e d a n d t h e fami ly w e r e a l l eg ing t o r t u r e , t h e publ ic p r o s e c u t o r 
shou ld have t a k e n s t eps to secu re a f u r t h e r e x a m i n a t i o n . S ince , 
n o t w i t h s t a n d i n g the p u t a t i v e r e l i ance on t h e first p o s t - m o r t e m r e p o r t , a 
p r o s e c u t i o n was b e i n g p r e p a r e d , t he suspic ious n a t u r e of t he d e a t h was 
a c c e p t e d by t h e publ ic p r o s e c u t o r . T h e i n d i c t m e n t , however , r e f e r r e d to 
t h e d e a t h hav ing possibly b e e n c a u s e d by fear , w i th no m e d i c a l or e x p e r t 
r e p o r t to s u p p o r t th is h y p o t h e s i s . 

153. In t h e l ight of t he defect ive forensic i nves t iga t ion , it was not 
s u r p r i s i n g t h a t t h e cour t p r o c e e d i n g s r e s u l t e d in t h e a c q u i t t a l for lack of 
ev idence of t he t h r e e police officers w h o h a d b e e n i n t e r r o g a t i n g 
M a h m u t T a n h before he d ied . W h i l e t he G o v e r n m e n t also r e f e r r e d to 
t h e a p p l i c a n t ' s fa i lure to j o i n t he p r o c e e d i n g s as a n i n t e r v e n o r , it is not 
a p p a r e n t t h a t th is would have a l t e r e d t h e cour se of t h e t r ia l in any 
m a t e r i a l way. E v e n if he h a d b e e n ab le to a p p e a l to t he C o u r t of 
C a s s a t i o n , which would have h a d t h e power to r e m i t t h e case for 
r e c o n s i d e r a t i o n by the first-instance c o u r t , th i s wou ld have h a d no 
effective p rospec t of c lar i fying or i m p r o v i n g t h e ev idence ava i l ab le in 
r e spec t of t h e c a u s e of d e a t h . 

154. T h e C o u r t conc ludes t h a t t h e a u t h o r i t i e s failed to c a r r y ou t a n 
effective inves t iga t ion in to t h e c i r c u m s t a n c e s s u r r o u n d i n g M a h m u t 
T a n h ' s d e a t h . It holds t h a t t h e r e h a s b e e n a v io la t ion of Ar t ic le 2 of t h e 
C o n v e n t i o n in th i s r e spec t a l so . 

IV. A L L E G E D V I O L A T I O N S O F A R T I C L E 3 O F T H E C O N V E N T I O N 

155. T h e app l i can t c o m p l a i n e d t h a t his son was t o r t u r e d before his 
d e a t h . H e re l ied on Ar t ic le 3 of t h e C o n v e n t i o n , which p rov ides : 

"No one shall be subjected to tor ture or to inhuman or degrading t r ea tmen t or 
punishment ." 

156. T h e app l i can t s u b m i t t e d t h a t his son h a d b e e n t o r t u r e d in 
cus tody a n d d e n i e d access to a d e q u a t e med ica l t r e a t m e n t . H e p o i n t e d 
ou t t h a t his son was in good h e a l t h w h e n h e was t a k e n in to cus tody , w i t h 
no h i s to ry of h e a r t d i s ea se or o t h e r i l lness, a n d t h a t he h a d b e e n 



234 TANU v. TURKEY JUDGMENT 

q u e s t i o n e d by t h e police, following which he h a d d ied . H e and severa l 
o t h e r s h a d seen m a r k s on t h e body. T h e inves t iga t ion h a d failed to show 
t h a t h is son h a d d ied of n a t u r a l causes a n d t h e r e was o v e r w h e l m i n g 
ev idence t h a t ac t s of t o r t u r e a n d i n h u m a n t r e a t m e n t by S t a t e a g e n t s in 
T u r k e y were w i d e s p r e a d a n d s y s t e m a t i c at t h a t t i m e . T h i s h a d to be 
sufficient to r e a c h t h e n e c e s s a r y s t a n d a r d of proof, b e a r i n g in m i n d t h e 
diff icult ies of p rov ing t o r t u r e in pol ice cus tody . 

T h e a p p l i c a n t a lso re l ied on Ar t i c l e 3 in r e s p e c t of t h e fa i lure of t h e 
a u t h o r i t i e s to c a r r y ou t an a d e q u a t e a n d effective inves t iga t ion in to t h e 
a l l ega t i ons of t o r t u r e , and in r e spec t of t he a n g u i s h a n d d i s t r e s s suffered 
by the a p p l i c a n t in t h e face of t h e a u t h o r i t i e s ' c o m p l a c e n c y in r e l a t i on t o 
his son ' s d e a t h (see , for e x a m p l e , Cakici v. Turkey [ G C ] , no. 23657/94 , 
§§ 98-99, E C H R 1999-IV). 

157. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e a l l ega t ions of t o r t u r e h a d 
no t b e e n s u p p o r t e d by any c o n c r e t e ev idence a n d t h a t t h e app l i can t 
re l ied m a i n l y on t h e fact t h a t h is son h a d d i ed in c u s t o d y and on t h e 
r e p o r t s a l l eg ing p rac t i ce s of t o r t u r e . T h e incis ion on t h e body a n d o t h e r 
m a r k s w e r e t h e r e su l t of t h e au topsy . If his son h a d b e e n sub jec t ed to 
e l ec t r i c shocks or hos ing , t h e r e would have b e e n sub t l e m a r k s left wh ich 
t h e doc to r s a t t he first p o s t - m o r t e m e x a m i n a t i o n would have seen a n d 
r e c o r d e d . All t h e findings from t h e inves t iga t ion , however , p o i n t e d to 
d e a t h o c c u r r i n g from n a t u r a l c a u s e s . T h e y d i s p u t e d t h a t t h e r e w e r e any 
fai l ings in t he i nves t i ga t i on . 

158. T h e C o u r t obse rves t h a t t h e G o v e r n m e n t have not p rov ided a 
p l aus ib l e e x p l a n a t i o n for t h e d e a t h of M a h m u t T a n h d u r i n g his 
d e t e n t i o n a f te r he h a d b e e n t a k e n in to c u s t o d y in a p p a r e n t good h e a l t h 
(see p a r a g r a p h 146 above) . U n l i k e w h a t h a p p e n e d in Salman (c i ted 
above) however , t h e r e a r e no r eco rds of m a r k s or in jur ies on t he body 
wh ich a r e cons i s t en t w i th t he app l i ca t i on of t o r t u r e t e c h n i q u e s . W h i l e 
t h e a p p l i c a n t a n d o t h e r w i tnes ses r e f e r r ed to s e e i n g b r u i s i n g on the body, 
t h e r e is no med ica l s u b s t a n t i a t i o n t h a t th i s was a t t r i b u t a b l e to t r a u m a t i c 
injury r a t h e r t h a n p o s t - m o r t e m c h a n g e s in t h e body. T h e forensic e x p e r t 
i n s t r u c t e d by t h e app l i can t s t a t e d h imse l f t h a t he could d r a w no 
conc lus ions f rom t h e p h o t o g r a p h s of t he body t a k e n p r io r to t he b u r i a l . 
T h e r e is t h e r e f o r e no ev idence , a p a r t f rom t h e u n e x p l a i n e d c a u s e of 
d e a t h , to s u p p o r t a finding t h a t ac t s of t o r t u r e w e r e c a r r i e d ou t . 

159. In t h e s e c i r c u m s t a n c e s , a n d hav ing r e g a r d to its conc lus ion u n d e r 
Ar t ic le 2 of t he C o n v e n t i o n , t h e C o u r t does no t find it a p p r o p r i a t e to d r a w 
t h e in fe rences p r o p o s e d by the a p p l i c a n t as to w h e t h e r t o r t u r e or ill-
t r e a t m e n t o c c u r r e d . T o t h e e x t e n t t h a t it is a l l eged t h a t t h e fail ings in 
t h e p o s t - m o r t e m e x a m i n a t i o n p r e v e n t e d a n y c o n c r e t e ev idence of ill-
t r e a t m e n t c o m i n g to l ight , a n d t h e r e b y the iden t i f i ca t ion a n d 
p u n i s h m e n t of those r e spons ib l e , t h e C o u r t cons ide r s t h a t t h e c o m p l a i n t 
falls to be cons ide r ed in th is case u n d e r Ar t ic le 13 of t h e C o n v e n t i o n (see 
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ilhan v. Turkey [ G C ] , no. 22277 /93 , §§ 89-93 , E C H R 2000-VLI). As r e g a r d s 
t h e a p p l i c a n t ' s s u b m i s s i o n s as to t he effect which e v e n t s h a d on himself , 
t h e C o u r t has no d o u b t of t he p ro found suf fer ing c a u s e d by the d e a t h of 
his son. It finds no bas is , however , for finding a v io la t ion of Ar t ic le 3 in th i s 
c o n t e x t , t h e C o u r t ' s case- law re l ied on by t h e a p p l i c a n t r e f e r r i n g to t h e 
specific p h e n o m e n o n of d i s a p p e a r a n c e s . 

160. T h e C o u r t finds t h a t it has no t b e e n e s t ab l i shed t h a t t h e r e has 
b e e n a v io la t ion of Ar t ic le 3 of t he C o n v e n t i o n . It c o n s e q u e n t l y finds no 
v io la t ion of t h a t provis ion. 

V. A L L E G E D V I O L A T I O N S O F A R T I C L E 5 O F T H E C O N V E N T I O N 

161. T h e a p p l i c a n t re l ied on Ar t ic le 5 of t h e C o n v e n t i o n in r e s p e c t of 
a l l eged v io la t ions disclosed by t h e c i r c u m s t a n c e s of his son ' s d e t e n t i o n . 
T h e r e l evan t p a r t s of Ar t ic le 5 prov ide as follows: 

" 1. Everyone has the right to liberty and security of person. No one shall be deprived 
of his liberty save in the following cases and in accordance with a procedure prescribed 
by law: 

(a) the lawful detent ion of a person after conviction by a competent court; 

(b) the lawful arrest or detention of a person for non-compliance with the lawful 
order of a court or in order to secure the fulfilment of any obligation prescribed by law; 

(e) the lawful arrest or detent ion of a person effected for the purpose of bringing him 
before the competent legal authori ty on reasonable suspicion of having commit ted an 
offence or when it is reasonably considered necessary to prevent his commit t ing an 
offence or fleeing after having done so; 

2. Everyone who is arres ted shall be informed promptly, in a language which he 
understands, of the reasons for his arrest and of any charge against him. 

3. Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) 
of this Article shall be brought promptly before a judge or other officer authorised by law 
to exercise judicial power and shall be entitled to trial within a reasonable time or to 
release pending trial. Release may be conditioned by guarantees to appear for trial. 

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided speedily by a 
court and his release ordered if the detention is not lawful. 

5. Everyone who has been the victim of arrest or detent ion in contravention of the 
provisions of this Article shall have an enforceable right to compensation." 

162. T h e app l i can t s u b m i t t e d t h a t his son ' s d e t e n t i o n was no t c a r r i e d 
out by a p r o c e d u r e p r e s c r i b e d by law, a n d was w i t h o u t any lawful 
j u s t i f i ca t ion j ) e rmi t t ed u n d e r Ar t ic le 5. T h e G o v e r n m e n t ' s fa i lure to 
c r e a t e , m a i n t a i n a n d p r o d u c e a d e q u a t e d o c u m e n t a t i o n in r e l a t i o n to 
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M a h m u t T a n h ' s a r r e s t a m o u n t e d to a v io la t ion of t h e " l awfu lness" 
r e q u i r e m e n t . T h e r e was no object ive , r e a s o n a b l e susp ic ion t h a t he h a d 
b e e n involved in a n y offence, A h m u t Akku§ ' s ev idence hav ing b e e n 
o b t a i n e d by i n d u c i n g h im to s ign a s t a t e m e n t whi le be ing b l indfo lded . 
T h e f inding of a " l i s t " on a d e a d P K K t e r r o r i s t could not fo rm a re l iab le 
g r o u n d of suspic ion e i t h e r . H i s son h a d no t b e e n i n f o r m e d p r o m p t l y of t he 
r e a s o n s for his a r r e s t c o n t r a r y to Ar t ic le 5 § 2, t he G o v e r n m e n t hav ing 
failed to p r o d u c e a n y ev idence t h a t he was i n f o r m e d of t h e r e a s o n for his 
a r r e s t on 27 J u n e 1994. N o r had h e b e e n b r o u g h t p r o m p t l y before a j u d g e 
o r o t h e r officer as r e q u i r e d by Ar t i c l e 5 § 3 of t h e C o n v e n t i o n . 

T h e a p p l i c a n t a lso c l a i m e d t h a t t h e r e was a v io la t ion of Ar t ic le 5 in t h a t 
h e was d e n i e d access to his son, a n d his son was d e n i e d access to a lawyer 
whi le in d e t e n t i o n . F u r t h e r m o r e , his son was d e n i e d access to a d e q u a t e 
med ica l a s s i s t a n c e a n d was u n a b l e to c h a l l e n g e t h e lawfulness of his 
d e t e n t i o n in v io la t ion of Ar t i c l e 5 § 4. T h e r e was no en fo rceab le r igh t t o 
c o m p e n s a t i o n as r e q u i r e d by Ar t i c l e 5 § 5. 

163. T h e G o v e r n m e n t s u b m i t t e d t h a t t he s ecu r i t y forces h a d 
r e a s o n a b l e susp ic ion for d e p r i v i n g M a h m u t T a n h of his l ibe r ty in o r d e r 
to q u e s t i o n h i m as to his a l l eged i n v o l v e m e n t wi th t he P K K a n d its 
t e r r o r i s t ac t iv i t ies . M a h m u t T a n h h a d b e e n t a k e n to t he police s t a t i on , 
wh ich w a s n o r m a l in such a case . T h e y m a i n t a i n e d t h a t t h e r e was no 
v io la t ion of Ar t ic le 5 of t he C o n v e n t i o n in t h e c i r c u m s t a n c e s . 

164. T h e C o u r t ' s case- law s t r e s s e s t h e f u n d a m e n t a l i m p o r t a n c e of t h e 
g u a r a n t e e s c o n t a i n e d in Ar t ic le 5 for s e c u r i n g t h e r i g h t s of ind iv idua l s in a 
d e m o c r a c y to be free from a r b i t r a r y d e t e n t i o n a t t he h a n d s of t h e 
a u t h o r i t i e s . It h a s r e i t e r a t e d in t h a t c o n n e c t i o n t h a t any d e p r i v a t i o n of 
l iber ty m u s t no t only have b e e n effected in con fo rmi ty wi th t he 
s u b s t a n t i v e a n d p r o c e d u r a l ru les of n a t i o n a l law, bu t m u s t equa l ly be in 
k e e p i n g wi th t h e very p u r p o s e of Ar t ic le 5, n a m e l y , to p r o t e c t t h e 
ind iv idua l f rom a r b i t r a r y d e t e n t i o n . In o r d e r to m i n i m i s e t h e r isks of 
a r b i t r a r y d e t e n t i o n , Ar t ic le 5 p rov ides a co rpus of s u b s t a n t i v e r i g h t s 
i n t e n d e d to e n s u r e t h a t t h e act of d e p r i v a t i o n of l iber ty be a m e n a b l e to 
i n d e p e n d e n t j u d i c i a l s c ru t iny a n d s ecu re s t h e accoun tab i l i t y of t h e 
a u t h o r i t i e s for t h a t m e a s u r e . 

165. In t he p r e s e n t case t h e C o u r t reca l l s t h a t M a h m u t T a n h was 
t a k e n in to cus tody by g e n d a r m e s on 27 J u n e 1994 a n d t r a n s f e r r e d in to 
police cus tody t h a t even ing . H e d ied s o m e twenty- four h o u r s l a t e r on 
28 J u n e 1994. T h e s t a t e m e n t s f rom t h e pol ice officers a n d m a t e r i a l s f rom 
t h e g e n d a r m e s i n d i c a t e d t h a t t h e r e was a s t a t e m e n t d a t e d 7 F e b r u a r y 
1994 by A h m u t Akku§ n a m i n g M a h m u t T a n h as b e i n g involved wi th t h e 
P K K a n d t h a t his n a m e a p p e a r e d on a list of P K K s u p p o r t e r s found on or 
a b o u t 13 M a y 1994 by the g e n d a r m e s on t h e body of a d e a d t e r r o r i s t a f te r 
a c lash . W h i l e A h m u t Akku§ told t he Agr i Ass ize C o u r t t h a t he h a d no t 
known w h a t he was s ign ing a n d k n e w n o t h i n g a b o u t M a h m u t T a n h ' s 
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a l l eged invo lvemen t wi th t h e P P K , it h a s not b e e n e s t a b l i s h e d which of t h e 
ve r s ions he h a s given is in fact t r u e . It is poss ible t h a t his t e s t i m o n y to t he 
cou r t was m o t i v a t e d by e x c u l p a t o r y i n t e n t i o n s . N o r a r e t h e r e any 
e l e m e n t s wh ich would e n a b l e t h e C o u r t in th i s case to re jec t t h e a c c o u n t 
of t h e f inding of a list of P K K s u p p o r t e r s as a man i fe s t f abr ica t ion . T h e 
C o u r t is not sa t is f ied , t h e r e f o r e , t h a t t he secur i ty officers ac ted w i t h o u t a 
r e a s o n a b l e suspic ion t h a t M a h m u t T a n h h a d c o m m i t t e d a c r i m i n a l 
offence. S imi la r ly , it is not p e r s u a d e d t h a t " u n l a w f u l n e s s " has b e e n m a d e 
ou t on t he g r o u n d s of a lack of p r o p e r d o c u m e n t a t i o n r e c o r d i n g the 
d e t e n t i o n . N o r e q u e s t was m a d e by t h e app l i can t for t h e cus tody r eco rds 
to be p rov ided . I n d e e d in th i s case no fac tua l issue a ro se r e g a r d i n g w h e n 
or w h e r e M a h m u t T a n h was d e t a i n e d . 

166. As r e g a r d s t he a l l ega t ions of b r e a c h e s of Ar t ic le 5 § 2, it is not 
poss ible to e s t ab l i sh w h e n or w h a t i n f o r m a t i o n m a y have b e e n given to 
M a h m u t T a n h p r io r to his d e a t h . It c a n n o t be in fe r red , f rom t h e a b s e n c e 
of w r i t t e n p roof t h a t r e a s o n s w e r e g iven or not , or t h a t he was not ab le , 
f rom the c o n t e x t , to d e d u c e w i t h sufficient c e r t a i n t y t h e g r o u n d s for his 
d e t e n t i o n . C o n c e r n i n g t h e a l l ega t ion u n d e r Ar t ic le 5 § 3 , t h e C o u r t no t e s 
t h a t M a h m u t T a n h was held in d e t e n t i o n for b e t w e e n twenty- four a n d 
th i r ty-s ix h o u r s w i t h o u t b e i n g b r o u g h t before a j u d g e or a n o t h e r 
a u t h o r i s e d officer. It is t r u e t h a t t h e r e was no i n d i c a t i o n t h a t he would 
have b e e n b r o u g h t before a j u d g e if he h a d not d ied , it b e i n g poss ible 
u n d e r T u r k i s h law at t h a t t i m e for a d e t a i n e e to be he ld for u p to t h i r t y 
days . H o w e v e r , no r e q u e s t for a n e x t e n s i o n in cus tody h a d b e e n m a d e a n d 
it is s p e c u l a t i o n to a s s u m e t h a t a v io la t ion of Ar t ic le 5 § 3 would inevi tab ly 
have occu r r ed . O n the s a m e bas i s , t h e C o u r t is no t p r e p a r e d to d r a w the 
conc lus ion t h a t M a h m u t T a n h was d e n i e d t h e o p p o r t u n i t y to c h a l l e n g e 
t h e lawfulness of his d e t e n t i o n . In t he a b s e n c e of any e s t a b l i s h e d 
v io la t ion of t he o t h e r provis ions of Ar t i c l e 5, t h e r e is no scope for Ar t i c l e 5 
§ 5 t o c o m e in to p lay e i t h e r . 

167. T h e C o u r t finds t h a t no v io la t ion of Ar t i c l e 5 of t he C o n v e n t i o n 
has b e e n e s t a b l i s h e d in th i s ca se . 

VIII . A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

178. Ar t i c l e 41 of t h e C o n v e n t i o n p rov ides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contract ing Party concerned allows only 
partial reparat ion to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 
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A. P e c u n i a r y d a m a g e 

179. T h e a p p l i c a n t s t a t e d t h a t his son M a h m u t T a n h had b e e n 
m a r r i e d a n d h a d a d a u g h t e r , now 5 y e a r s old. In t h e y e a r a n d a ha l f 
before his d e a t h , he h a d w o r k e d as a d r iver , c h a u f f e u r i n g peop le w h o h a d 
ca r s bu t no d r iv ing l icences . H e h a d worked a b o u t five to six m o n t h s of t h e 
yea r , r e t u r n i n g to live w i t h his family t h e r e s t of t h e t i m e . H e h a d a n 
a v e r a g e a n n u a l i n c o m e of 1,625,000,000 T u r k i s h l iras ( T R L ) . T a k i n g i n t o 
accoun t his a g e a n d a v e r a g e life e x p e c t a n c y in T u r k e y , t h e ca l cu la t ion 
a c c o r d i n g to a c t u a r i a l t ab les r e s u l t e d in t he cap i t a l i s ed s u m of 38,754.77 
p o u n d s s t e r l i n g ( G B P ) . 

180. T h e G o v e r n m e n t d e n i e d t h a t any v io la t ion h a d b e e n proved a n d 
a s s e r t e d t h a t t h e r e w a s no conv inc ing ev idence t h a t M a h m u t T a n h w a s 
kil led de l ibe ra t e ly . T h e r e was no bas i s for a w a r d i n g c o m p e n s a t i o n . In any 
even t , t h e s u m c l a i m e d was excess ive . 

181. As r e g a r d s t h e a p p l i c a n t ' s c l a ims for loss of e a r n i n g s , the C o u r t ' s 
case - law e s t ab l i she s t h a t t h e r e m u s t be a c l ea r causa l c o n n e c t i o n b e t w e e n 
t h e d a m a g e c l a i m e d by the a p p l i c a n t a n d t h e v io la t ion of t h e C o n v e n t i o n 
a n d t h a t th is may , in t he a p p r o p r i a t e case , inc lude c o m p e n s a t i o n in 
r e spec t of loss of e a r n i n g s (see , a m o n g s t o t h e r a u t h o r i t i e s , Barberd, 
Messegue and Jabardo v. Spain (Art ic le 50 ) , j u d g m e n t of 13 J u n e 1994, 
Ser ies A no. 285-C, pp . 57-58, §§ 16-20, a n d Cakia, c i ted above , § 127). 

182. A prec ise ca l cu l a t i on of t h e s u m s n e c e s s a r y to m a k e c o m p l e t e 
r e p a r a t i o n (restitutio in integrum) in r e spec t of t h e p e c u n i a r y losses 
suffered by an a p p l i c a n t m a y be p r e v e n t e d by t h e i n h e r e n t l y u n c e r t a i n 
c h a r a c t e r of t h e d a m a g e flowing from t h e v io la t ion (see Young, James and 
Webster v. the United Kingdom (Ar t ic le 50) , j u d g m e n t of 18 O c t o b e r 1982, 
Se r i e s A no. 55 , pp . 6-7, § 11). A n a w a r d m a y still be m a d e 
n o t w i t h s t a n d i n g t h e l a rge n u m b e r of i m p o n d e r a b l e s involved in t h e 
a s s e s s m e n t of f u tu r e losses, a l t h o u g h t h e g r e a t e r t he lapse of t i m e 
involved the m o r e u n c e r t a i n t h e l ink b e t w e e n t h e b r e a c h a n d the d a m a g e 
b e c o m e s . T h e q u e s t i o n to be d e c i d e d in s u c h cases is t h e level of j u s t 
sa t i s fac t ion , in r e s p e c t of e i t h e r pas t a n d fu tu re p e c u n i a r y loss, wh ich it 
is n e c e s s a r y to a w a r d to an a p p l i c a n t , t he m a t t e r to be d e t e r m i n e d by t h e 
C o u r t a t i ts d i s c r e t i on , hav ing r e g a r d to w h a t is e q u i t a b l e (see T h e S u n d a y 
T i m e s v. the United Kingdom (no. 1) (Art ic le 50) , j u d g m e n t of 6 N o v e m b e r 
1980, Se r i e s A no . 38, p . 9, § 15, a n d Smith and Grady v. the United Kingdom 
(just s a t i s f ac t ion ) , nos . 33985/96 a n d 33986/96 , §§ 18-19, E C H R 2000- IX) . 

183. T h e C o u r t has found t h a t t he a u t h o r i t i e s w e r e liable u n d e r 
Ar t ic le 2 of t he C o n v e n t i o n for M a h m u t T a n h ' s d e a t h (see p a r a g r a p h 154 
above ) . In t he se c i r c u m s t a n c e s , t h e r e was a causa l link b e t w e e n t h e 
v io la t ion of Ar t ic le 2 a n d t h e loss by his widow a n d chi ld of t he financial 
s u p p o r t which he provided for t h e m . T h e C o u r t no t e s t h a t t h e 
G o v e r n m e n t have not q u e r i e d t h e a m o u n t c l a i m e d by the a p p l i c a n t , 
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beyond a g e n e r a l a s s e r t i o n t h a t it was excess ive . H a v i n g r e g a r d , t h e r e f o r e , 
to t he d e t a i l e d s u b m i s s i o n s by t h e app l i can t c o n c e r n i n g t h e a c t u a r i a l bas is 
of ca l cu l a t i on of t h e a p p r o p r i a t e cap i t a l s u m to reflect t h e loss of i n c o m e 
d u e to M a h m u t T a n h ' s d e a t h , t h e C o u r t a w a r d s t he s u m of G B P 38,754.77 
to be held by t h e a p p l i c a n t for M a h m u t T a n h ' s widow a n d d a u g h t e r , such 
s u m to be c o n v e r t e d in to T u r k i s h l iras a t t he r a t e app l i cab le at t h e d a t e of 
p a y m e n t . 

B. N o n - p e c u n i a r y d a m a g e 

184. T h e a p p l i c a n t c l a i m e d , hav ing r e g a r d to t h e sever i ty a n d n u m b e r 
of a l l eged v io la t ions , G B P 30,000 in r e s p e c t of his son ' s widow a n d 
d a u g h t e r a n d G B P 10,000 in r e spec t of h imse l f for n o n - p e c u n i a r y d a m a g e . 

185. T h e G o v e r n m e n t c o n s i d e r e d t h a t t h e a m o u n t s c l a i m e d w e r e 
excessive a n d s u b m i t t e d t h a t un jus t e n r i c h m e n t shou ld be avoided . 

186. T h e C o u r t recal ls t h a t it h a s found t h a t t h e a u t h o r i t i e s w e r e 
a c c o u n t a b l e for t h e d e a t h in cus tody of t h e a p p l i c a n t ' s son. In a d d i t i o n to 
t h e v io la t ion of Ar t ic le 2 in t h a t r e s p e c t , it h a s a lso found t h a t t he 
a u t h o r i t i e s failed to prov ide a n effective inves t iga t ion a n d r e m e d y in 
r e spec t of t h e s e m a t t e r s , c o n t r a r y to t h e p r o c e d u r a l ob l iga t ion u n d e r 
Ar t ic le 2 of t he C o n v e n t i o n and in b r e a c h of Ar t i c l e 13. In t h e s e 
c i r c u m s t a n c e s a n d hav ing r e g a r d t o t h e a w a r d s m a d e in c o m p a r a b l e 
cases , t he C o u r t a w a r d s on an e q u i t a b l e bas is t he s u m of G B P 20,000 for 
n o n - p e c u n i a r y d a m a g e t o be he ld by t h e a p p l i c a n t for his son ' s w idow a n d 
d a u g h t e r , a n d the s u m of G B P 10,000 for n o n - p e c u n i a r y d a m a g e suffered 
by the app l i can t in his p e r s o n a l capac i ty , such s u m s to be c o n v e r t e d in to 
T u r k i s h l i ras a t t h e r a t e app l i cab le a t t he d a t e of p a y m e n t . 

C. C o s t s a n d e x p e n s e s 

187. T h e app l ican t c l a imed the s u m of G B P 14,627 for legal fees a n d 
e x p e n s e s , such s u m to b e pa id in to his r e p r e s e n t a t i v e s ' b a n k a c c o u n t in 
t he U n i t e d K i n g d o m . T h i s s u m inc luded G B P 1,560 for t r a n s l a t i o n 
expenses , G B P 375 for a d m i n i s t r a t i v e costs , profess ional fees for forty-two 
h o u r s ' work at a r a t e of G B P 100 for t he app l i can t ' s lawyer in t he U n i t e d 
K i n g d o m , a n d G B P 4,867 in respec t of work done by lawyers in T u r k e y . 

188. T h e G o v e r n m e n t cons ide r ed t h a t s u m to be excessive a n d 
e s t i m a t e d on a fictitious bas i s . In p a r t i c u l a r , t h e y s u b m i t t e d t h a t t h e 
hour ly r a t e was i r r e l evan t w h e r e legal fees in T u r k e y were c o n c e r n e d , 
a n d t h a t t h e a d m i n i s t r a t i v e e x p e n s e s w e r e insuff icient ly d o c u m e n t e d . 
T h e y also d i s p u t e d t h a t any s u m s shou ld be pa id to t he K u r d i s h H u m a n 
R i g h t s Projec t ( K H R P ) , whose role in t h e app l i ca t i on was fictitious. T h e 
t r a n s l a t i o n costs w e r e a lso e x a g g e r a t e d . 
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189. T h e C o u r t no t e s t h a t t h e a p p l i c a n t ' s r e p r e s e n t a t i v e before t h e 
C o u r t is M r P . L e a c h , a sol ici tor w o r k i n g for t h e K H R P . M a k i n g a n 
a s s e s s m e n t on a n e q u i t a b l e bas i s a n d h a v i n g r e g a r d to t h e de t a i l s of t he 
c l a ims s u b m i t t e d by the a p p l i c a n t , it a w a r d s t he a p p l i c a n t t h e s u m of 
G B P 12,000 p lus a n y v a l u e - a d d e d t ax t h a t m a y be c h a r g e a b l e , such s u m 
to be pa id i n t o t he s t e r l i n g b a n k a c c o u n t in t h e U n i t e d K i n g d o m as set ou t 
in t h e a p p l i c a n t ' s j u s t sa t i s fac t ion c la im. 

D . D e f a u l t i n t e r e s t 

190. A c c o r d i n g to t he i n f o r m a t i o n ava i lab le to t h e C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t app l i cab le in t h e U n i t e d K i n g d o m at t h e d a t e of a d o p t i o n 
of t h e p r e s e n t j u d g m e n t is 7 .5% p e r a n n u m . 

FOR THESE REASONS, THE C O U R T 

1. Dismisses u n a n i m o u s l y t h e G o v e r n m e n t ' s p r e l i m i n a r y objec t ion ; 

2. Holds by six vo tes to one t h a t t h e r e s p o n d e n t S t a t e is l iable for t h e d e a t h 
of M a h m u t T a n h in v io la t ion of Ar t ic le 2 of t he C o n v e n t i o n ; 

3 . Holds u n a n i m o u s l y t h a t t h e r e has b e e n a v io la t ion of Ar t ic le 2 of t h e 
C o n v e n t i o n on a c c o u n t of t h e fa i lure of t he a u t h o r i t i e s of t h e 
r e s p o n d e n t S t a t e to c o n d u c t an effective i nves t i ga t ion in to t h e 
c i r c u m s t a n c e s of t h e d e a t h of M a h m u t T a n h ; 

4. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no v io la t ion of Ar t ic le 3 of t h e 
C o n v e n t i o n ; 

5. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no v io la t ion of Ar t ic le 5 of t he 
C o n v e n t i o n ; 

6. Holds by six vo tes to one t h a t t h e r e h a s b e e n a v io la t ion of Ar t ic le 13 of 
t h e C o n v e n t i o n ; 

7. Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n no v io la t ion of Ar t i c les 14 or 18 
of t h e C o n v e n t i o n ; 

8. Holds by six vo tes to o n e t h a t t he r e s p o n d e n t S t a t e is to pay t h e 
a p p l i c a n t , w i th in t h r e e m o n t h s from the d a t e on which the j u d g m e n t 
b e c o m e s final a c c o r d i n g to Ar t i c l e 44 § 2 of t h e C o n v e n t i o n , t h e 
following s u m s , to be c o n v e r t e d in to T u r k i s h l i ras a t t h e d a t e of 
s e t t l e m e n t : 
(a) by way of c o m p e n s a t i o n for p e c u n i a r y d a m a g e , G B P 38,754.77 
( th i r ty -e igh t t h o u s a n d seven h u n d r e d a n d fifty-four p o u n d s s t e r l i n g 
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seven ty-seven p e n c e ) , wh ich s u m is to be he ld by t h e a p p l i c a n t for his 
son ' s widow a n d child; 
(b) by way of c o m p e n s a t i o n for n o n - p e c u n i a r y d a m a g e 

(i) G B P 20,000 ( t w e n t y t h o u s a n d p o u n d s s t e r l i ng ) to be he ld by 
the a p p l i c a n t for his son ' s widow a n d child; 
(ii) G B P 10,000 ( t e n t h o u s a n d p o u n d s s t e r l ing ) for t h e a p p l i c a n t 
in his p e r s o n a l capac i ty ; 

9. Holds u n a n i m o u s l y t h a t t h e r e s p o n d e n t S t a t e is to pay the a p p l i c a n t , 
w i th in t h e a b o v e - m e n t i o n e d t h r e e m o n t h s a n d in to t h e b a n k a c c o u n t 
ident i f ied by h i m in t h e U n i t e d K i n g d o m , G B P 12,000 ( twelve 
t h o u s a n d p o u n d s s t e r l i n g ) for cos ts a n d e x p e n s e s , p lus a n y va lue -
a d d e d t a x t h a t m a y be c h a r g e a b l e ; 

10. Holds u n a n i m o u s l y t h a t s i m p l e i n t e r e s t a t a n a n n u a l r a t e of 7 .5% shal l 
be payab le f rom t h e exp i ry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s 
un t i l s e t t l e m e n t of t h e above s u m s ; 

11. Dismisses u n a n i m o u s l y t h e r e m a i n d e r of t h e a p p l i c a n t ' s c l a ims for j u s t 
sa t i s fac t ion . 

D o n e in Eng l i sh , a n d not i f ied in w r i t i n g on 10 Apr i l 2 0 0 1 , p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 of t he Ru les of C o u r t . 

S. DOLLE 
R e g i s t r a r 

J . - P . COSTA 
P r e s i d e n t 
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SOMMAIRE 1 

Décès survenu pendant la garde à vue et effectivité de l 'enquête ultérieure 

Article 2 

Droit à la vie - Décès pendant la garde à vue - Absence de lésions ou maladies antérieures -
Lacunes dans le déroulement de l'autopsie — Autopsie - Eléments médicaux - Absence 
d'explication plausible au décès pendant la garde à vue - Effectivité de l'instruction sur le 
décès pendant la garde à vue 

Article 3 

Torture - Allégation de torture pendant la garde à vue - Eléments médicaux 

* 
* * 

Le 27 juin 1994, le fils du requérant fut placé en garde à vue par des gendarmes dans le 
Sud-Est do la Turquie. Il était en bonne santé et n'avait pas d'antécédents médicaux. 
D'après le Gouvernement, il était soupçonné de complicité dans les activités du PKK. 
Le lendemain, le requérant fut informé que son fils était mort d'une crise cardiaque. 
D'après les trois officiers de police qui avaient interrogé le fils du requérant, le jeune 
homme était devenu agité et avait perdu connaissance peu après le début de 
l'interrogatoire. Une autopsie fut pratiquée le même jour par deux médecins dont 
aucun n'était médecin légiste qualifié. Le rapport ne fil état d'aucune trace de lésion 
ou de traumatisme et d'aucun hématome récent. Le requérant prétendit néanmoins 
que le corps de son fils était couvert d 'hématomes et il saisit le chef du parquet. 
En août 1994, des poursuites furent engagées contre les trois officiers de police et 
en février 1995 la cour d'assises ordonna l'envoi du dossier à un institut de médecine 
légale afin que celui-ci donnât son avis sur la cause du décès. L'institut ordonna 
l'exhumation du corps. En mai 1996, à la lumière du rapport de l'institut, la cour 
estima que la cause du décès ne pouvait être établie et acquitta les accusés. La Cour 
de cassation confirma cette décision et débouta le requérant de son appel au motif 
qu'il ne s'était pas porté partie civile à la procédure pénale. 

1. Appréciation des faits par la Cour : quant à l 'état de santé du fils du requérant 
lors de son placement en garde à vue, il faut noter que le jeune homme avait 
accompli son service militaire de janvier 1992 à juin 1993 et que son dossier 
militaire ne fait aucune mention de problèmes ou de t ra i tements médicaux. Le 
requérant et d 'autres témoins ont confirmé qu'il était en bonne santé et le 
Gouvernement n'a fourni aucune information en sens contraire. La Cour a donc 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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la conviction que lorsque le fils du requérant fut placé en détention, il était en 
bonne santé et n'avait pas d 'antécédents médicaux. La Cour n'aperçoit aucune 
raison de douter que le fils du requérant ait été détenu parce qu'on le 
soupçonnait d 'être impliqué dans les activités du PKK ou qu'on avait l ' intention 
de l 'interroger sur celles-ci. Alors que les officiers de police en cause ont déclaré 
que l ' interrogatoire ne commença que le lendemain de l 'arrestation du fils du 
requérant et peu avant son décès, il n'existe aucune pièce documentaire à 
l'appui de cette affirmation. Il n'y a toutefois aucun élément permet tant de 
soupçonner que cette version des événements était subjective et visait à 
minimiser les contacts que les officiers de police avaient eus avec le fils du 
requérant . Quant à la présence alléguée de marques sur le corps, le premier 
rapport d'autopsie ne signala aucune marque de coups ou de violences et la 
seconde autopsie, prat iquée un an plus tard, ne permit de déboucher sur aucune 
conclusion à cet égard en raison de l'état de décomposition avancée de la 
dépouille. Enfin, les photographies et déclarations fournies par le requérant ne 
sont pas concluantes. L'allégation selon laquelle son fils a été torturé à mort est 
en grande partie déduite du fait que celui-ci était en pleine santé avant d'être 
placé en garde à vue et que le risque qu'un jeune homme de vingt-deux ans 
décède subitement d'une crise cardiaque est minime. Il faut aussi tenir compte 
du fait que l'emploi de la tor ture à l 'encontre de membres du PKK placés en 
garde à vue était monnaie courante à l'époque. Les constatations du premier 
rapport d'autopsie ont suscité de vives critiques et la cause du décès n'a pas été 
médicalement établie au cours de la procédure in terne; en particulier, il n'a pas 
été démontré cpte le fils du requérant soit décédé d'une mort naturelle. 
2. Article 2: a) Le premier rapport d'autopsie donna une crise cardiaque comme 
cause officielle, du décès et indiqua qu'il n'y avait aucune marque de mauvais 
t ra i tements . O r la procédure d'autopsie a présenté des lacunes sur des points 
fondamentaux: en particulier, l'institut de médecine légale qui a pratiqué la 
deuxième autopsie a conclu que les constatations du premier rapport étaient 
dépourvues de valeur scientifique. En outre, l 'examen du corps ne réfutait pas les 
allégations du requérant selon lesquelles son fils avait été torturé à mort, 
puisqu'on n'avait pratiqué aucun test adéquat pour vérifier s'il existait ou non 
des marques moins évidentes de torture. Les examens post mortem n'ont donc pas 
fourni d'explication au décès et les autorités n 'en ont apporté aucune plausible ou 
satisfaisante au décès d'un jeune homme de vingt-deux ans placé en garde à vue 
alors qu'il était en bonne santé. La responsabilité de l'Etat défendeur se trouve 
donc engagée à raison du décès du fils du requérant . 

b) Le requérant porta officiellement plainte au sujet du décès de son lils auprès des 
autori tés compétentes et le simple fait que celles-ci aient été informées d'un décès 
survenu pendant une garde à vue donnait ipso facto naissance à l'obligation, au 
regard de l'article 2, de mener une enquête effective sur les circonstances du 
décès. Ce qui implique, le cas échéant, une autopsie au terme de laquelle seront 
consignées de manière complète et précise les marques éventuelles de mauvais 
t ra i tements et de blessures, ainsi qu 'une analyse objective des constats cliniques, 
dont la cause du décès. En l'espèce, il a été démontré que l 'examen médicolégal, 
qui revêtait une importance cruciale s'agissant de déterminer les circonstances du 
décès, a présenté des lacunes sur plusieurs points fondamentaux. De fait, il est 
apparu qu'aucun des deux médecins qui ont pratiqué la première autopsie n'était 
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un médecin légiste qualifié. Même si aucun médecin qualifié n'était disponible 
immédiatement après le décès, aucune explication n'a été fournie quant à la 
raison pour laquelle l 'examen n'a pas continué les jours suivants en présence de 
pareil expert. Au moment de la seconde autopsie, le corps était dans un état de 
décomposition trop avancée pour que des constatations utiles puissent être faites 
sur des marques de torture ou de mauvais t rai tements éventuels ou la cause du 
décès. Comme la première autopsie n'avait pas été prat iquée par un médecin 
légiste qualifié, que le décès apparaissait à première vue suspect compte tenu de 
l'âge et de l'état de santé du défunt, et que la famille alléguait des tortures, le 
procureur aurait dû prendre des mesures en vue d'un examen complémentaire. 
Eu égard aux lacunes de l 'examen medicolegal, il n'est pas surprenant que la 
procédure judiciaire ait débouché sur l 'acquittement des trois officiers de police, 
faute de preuves. En conclusion, les autorités n'ont pas mené une enquête effective 
sur les circonstances du décès du fils du requérant . 

Conclusion : violation (unanimité). 

3. Article 3 : aucune marque ou lésion compatible avec l'application de techniques 
de torture n'a été consignée et aucun rapport médical ne confirme que les 
hématomes que le requérant et d 'autres témoins ont signalés étaient imputables 
à un t raumatisme et non aux changements que le corps subit après la mort. Si ce 
n'est que la cause du décès n'a pas été élucidée, rien ne permet donc de conclure 
que des actes de torture aient été perpétrés. Pour autant que le requérant allègue 
que les lacunes de l'autopsie ont empêché de faire la preuve concrète de mauvais 
t rai tements puis d'identifier et de punir les responsables, ce grief entre dans le 
cadre de l'article 13. Quant aux effets que la mort de son fils a eus sur le 
requérant , aucune base ne permet de constater une violation de l'article 3 à cet 
égard, la jurisprudence de la Cour invoquée par le requérant se rapportant au 
phénomène spécifique des disparitions. 

Conclusion: non-violation (unanimité) . 

4. Article 5 : la Cour n'a pas la conviction que les membres des forces de l'ordre 
aient agi sans avoir de raison plausible de soupçonner le fils du requérant d'avoir 
commis une infraction pénale. Elle n'est pas davantage persuadée que l'illégalité 
se trouve établie du fait qu'il n'y ait pas de pièces écrites où la détention se trouve 
consignée. En ce qui concerne les allégations de violation de l'article 5 § 2, il n'est 
pas possible d'établir si et quand des informations ont été fournies au fils du 
requérant avant son décès; l'absence de preuves écrites que les raisons de sa 
garde à vue lui ont été indiquées ne permet pas de dire qu'aucune ne lui a été 
fournie ou qu'il n'a pas pu déduire avec une certitude suffisante les motifs de sa 
détention. Quant au grief tiré de l'article 5 § 3, supposer qu'il y aurait eu 
inévitablement violation de cette disposition si le fils du requérant avait survécu 
relève de la spéculation. Pour ces mêmes motifs, il ne peut être conclu que le jeune 
homme ait été privé de la possibilité de contester la légalité de sa détention. Enfin, 
aucune violation des autres dispositions de l'article 5 n'ayant été établie, l'article 5 
§ 5 n 'entre pas lui non plus enjeu. 

Conlusion: non-violation (unanimité) . 

Article 41 : la Cour alloue des sommes pour dommage matériel, dommage moral 
ainsi que pour frais et dépens. 
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E n l 'a f fa i re T a n h c. T u r q u i e , 

L a C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t r o i s i è m e sec t i on ) , 

s i é g e a n t en u n e c h a m b r e c o m p o s é e de : 

M M . J . - P . COSTA,président, 

W . FUHRMANN, 

M ™ F . TULKENS, 

M. K. JUNGWIERT, 

Sir Nicolas BRATZA, 

M M . K. TRAjAjuges, 

F . GôLCVKLÛJuge a d hoc, 

et de M""' S. DOLLÉ, greffière de section, 

A p r è s en avoir dé l i bé ré en c h a m b r e du consei l les 1 e r février 2000 et 

20 m a r s 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. A l 'o r ig ine de l 'affaire se t rouve u n e r e q u ê t e (n" 26129/95) d i r i gée 

c o n t r e la R é p u b l i q u e d e T u r q u i e e t d o n t u n r e s s o r t i s s a n t de cet E t a t , 

M u s t a f a T a n h (« le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n e u r o p é e n n e 

des Dro i t s de l ' H o m m e (« l a C o m m i s s i o n » ) le 22 d é c e m b r e 1994 en v e r t u 

de l ' a r t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des D r o i t s de l ' H o m m e et 

des L i b e r t é s f o n d a m e n t a l e s (« l a C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é p a r M . P . L e a c h , solicitor e x e r ç a n t p o u r 

le Pro je t k u r d e p o u r les D r o i t s de l ' H o m m e ( P K D H ) à L o n d r e s . Le 

g o u v e r n e m e n t t u r c (« le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t , 

M. B . Kale l i , r e p r é s e n t a n t p e r m a n e n t adjoint d e la T u r q u i e a u p r è s d u 

Conse i l de l ' E u r o p e . 

3 . Le r e q u é r a n t a l l ègue q u e son fils, M a h m u t T a n h , a é t é t o r t u r é à 

m o r t p e n d a n t sa g a r d e à vue . Il i nvoque les a r t i c l es 2, 3 , 5, 13, 14 et 18 de 

la C o n v e n t i o n . 

4. La r e q u ê t e a é té d é c l a r é e r ecevab le p a r la C o m m i s s i o n le 5 m a r s 

1996 et t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1999 en a p p l i c a t i o n de 

l ' a r t ic le 5 § 3 , s econde p h r a s e , du P ro toco le n" 11 à la C o n v e n t i o n , la 

C o m m i s s i o n n ' a y a n t p a s achevé d ' e x a m i n e r l 'affaire à c e t t e d a t e . 

5. La r e q u ê t e a é t é a t t r i b u é e à la t r o i s i è m e sec t ion de la C o u r 

(a r t i c le 52 § 1 du r è g l e m e n t d e la C o u r ) . Au sein de celle-ci, la c h a m b r e 

c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) a é t é 

c o n s t i t u é e c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du r è g l e m e n t . M. R. T ü r m e n , 

j u g e élu a u t i t r e d e la T u r q u i e , s ' é t a n t d é p o r t é , le G o u v e r n e m e n t a 

dé s igné M. F . Gö lcük lü p o u r le r e m p l a c e r en q u a l i t é d e j u g e ad hoc 

(a r t ic les 27 § 2 d e la C o n v e n t i o n et 29 § 1 d u r è g l e m e n t ) . 
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6. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des o b s e r v a t i o n s 

su r le fond (a r t ic le 59 § 1 d u r è g l e m e n t ) . A p r è s avoir c o n s u l t é les p a r t i e s , la 

c h a m b r e a déc idé qu ' i l n 'y ava i t pas l ieu de t e n i r u n e a u d i e n c e su r le fond 

(a r t ic le 59 § 2 in fine du r è g l e m e n t ) . 

EN FAIT 

I. LES C I R C O N S T A N C E S D E L ' E S P È C E 

7. Les faits de la c a u s e , e n p a r t i c u l i e r ce qu i est a r r ivé à M a h m u t T a n h , 

le fils d u r e q u é r a n t , a u cours de sa g a r d e à vue les 27 et 28 j u i n 1994, son t 

c o n t r o v e r s é s p a r les p a r t i e s . C o m p t e t e n u toutefo is d u laps de t e m p s q u i 

s 'est écoulé d e p u i s ces é v é n e m e n t s et de la n a t u r e des p ièces éc r i t e s 

p r o d u i t e s p a r les p a r t i e s , la C o u r a e s t i m é q u ' u n e mi s s ion d ' e n q u ê t e , y 

c o m p r i s l ' aud i t ion de t é m o i n s , n e lui s e r a i t d ' a u c u n e a ide efficace p o u r 

r é s o u d r e les q u e s t i o n s l i t ig ieuses . Elle a d o n c déc idé d ' e x a m i n e r les 

gr iefs d u r e q u é r a n t en s ' a p p u y a n t su r les obse rva t i ons et les p ièces 

éc r i t e s d é p o s é e s p a r les p a r t i e s . 

8. Les o b s e r v a t i o n s du r e q u é r a n t et d u G o u v e r n e m e n t c o n c e r n a n t les 

faits son t r é s u m é e s c i -après ( pa r t i e s A et B) . (...) 

A. O b s e r v a t i o n s d u r e q u é r a n t s u r l e s f a i t s 

9. Le r e q u é r a n t , f e r m i e r k u r d e né en 1933, vivait d a n s le vi l lage 

d ' O r t ù I ù , d a n s la r ég ion d e D o g u b e y a z i t s i t u é e d a n s le Sud-Es t de la 

T u r q u i e . Son fils M a h m u t est né en 1972. 

10. Le 27 j u i n 1994, les g e n d a r m e s de D o g u b e y a z i t a r r i v è r e n t a u 

vi l lage p o u r p r o c é d e r à u n e p e r q u i s i t i o n . Les vi l lageois fu ren t r a s s e m b l é s 

à l ' e x t é r i e u r d e la m o s q u é e . Le fils du r e q u é r a n t a c c o m p a g n a c e r t a i n s 

g e n d a r m e s t a n d i s qu ' i l s p e r q u i s i t i o n n a i e n t le v i l lage . Les c o m m a n d a n t s 

d e g e n d a r m e r i e i n t e r r o g è r e n t le r e q u é r a n t au sujet de son fils. Les 

g e n d a r m e s q u i t t è r e n t le vi l lage en e m m e n a n t M a h m u t T a n h avec eux . A 

ce m o m e n t - l à , M a h m u t T a n h é t a i t en b o n n e s a n t é . 

11. Le l e n d e m a i n , 28 j u i n , le r e q u é r a n t s ' enqu i t a u p r è s des a u t o r i t é s 

de ce qu ' i l é t a i t a d v e n u de son fils. El les r e f u s è r e n t de le lui l a i sser voir et il 

p a r t i t . 

12. Le 29 j u i n ve r s 5 h 30 du m a t i n , u n e v o i t u r e de police a r r iva p r è s d e 

la m a i s o n du fils du r e q u é r a n t ; celui-ci fut e m m e n é a u c o m m i s s a r i a t . Le 

d i r e c t e u r de la s û r e t é l ' i n fo rma a lo r s q u e son fils é t a i t d é c é d é d ' u n e cr ise 

c a r d i a q u e p e n d a n t sa g a r d e à v u e . Le r e q u é r a n t r é p o n d i t q u e son fils ne 

souffrai t d ' a u c u n e m a l a d i e et qu ' i l é t a i t p r o b a b l e m e n t m o r t sous la 

t o r t u r e . Il d e m a n d a à p a r l e r a u p r o c u r e u r qu i v in t au b u r e a u d u 

d i r e c t e u r et i n d i q u a à l ' i n t é r e s sé q u e son fils é t a i t m o r t d ' u n a r r ê t 
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c a r d i a q u e . Le r e q u é r a n t a f f i rma q u e le décès avai t é t é p r o v o q u é p a r la 

t o r t u r e . 

13. Le 28 j u i n 1994, d e u x m é d e c i n s , I h s a n Oz i iu e t Aydin M a z l u m , 

ava i en t p r a t i q u é u n e a u t o p s i e ; l 'un d ' e u x é t a i t p é d i a t r e et l ' a u t r e 

e x e r ç a i t d a n s un c e n t r e s a n i t a i r e à l ' hôp i ta l de D o g u b e y a z i t . 

14. Le co rps de M a h m u t T a n h fut r e m i s au c o m m i s s a r i a t d 'U luyo l le 

29 juin 1994. Il é t a i t couver t d ' h é m a t o m e s . Il p r é s e n t a i t auss i u n e l a rge 

e n t a i l l e , qu i avai t é t é r e c o u s u e , d u sein g a u c h e à la p a r t i e s u p é r i e u r e de 

l ' a b d o m e n . La police p r é t e n d i t q u e l ' en ta i l l e avai t é t é fai te a u c o u r s de 

l ' opé ra t i on p r a t i q u é e l o r s q u e M a h m u t T a n h avai t eu u n e cr i se 

c a r d i a q u e . La police invi ta le r e q u é r a n t à s i g n e r u n d o c u m e n t . C r a i g n a n t 

p o u r sa s é c u r i t é , le r e q u é r a n t s igna en i g n o r a n t que l l e é t a i t la t e n e u r de 

c e t t e p ièce . 

15. M a h m u t T a n h n ' ava i t pas d ' a n t é c é d e n t s j u d i c i a i r e s et n ' é t a i t 

s o u p ç o n n é d ' a u c u n e ac t iv i té c r i m i n e l l e . A v a n t sa g a r d e à vue , on ne lui 

conna i ssa i t ni s u s p e c t a i t a u c u n e m a l a d i e c a r d i a q u e ou a u t r e . Le 

r e q u é r a n t r e d o u t a i t t r o p d e s r ep ré sa i l l e s p o u r d e m a n d e r ou o r g a n i s e r 

u n e a u t o p s i e du corps de son fils. 

16. Le 29 j u i n 1994, le r e q u é r a n t fit u n e d é c l a r a t i o n à la sec t ion de 

D o g u b e y a z i t d e l 'Associa t ion d e s d ro i t s d e l ' h o m m e ( A D H ) , en s i g n a l a n t 

q u e le corps de son fils p o r t a i t des m a r q u e s de coups et qu ' i l é t a i t c la ir q u e 

son fils é t a i t d é c é d é sous la t o r t u r e . Le f rère du r e q u é r a n t f o r m u l a u n e 

d é c l a r a t i o n d a n s le m ê m e sens . 

17. Le m ê m e j o u r , le r e q u é r a n t d é p o s a u n e p l a i n t e éc r i t e a u p r è s du 

chef du p a r q u e t de Dogubeyaz i t à p r o p o s d u décès de son fils, d o n t les 

c a u s e s é t a i e n t se lon lui s u s p e c t e s . Il se p la igni t é g a l e m e n t d u c a r a c t è r e 

p e u sa t i s fa i san t d e l ' au tops i e qu i n ' ava i t p a s é t é p r a t i q u é e p a r d e s 

e x p e r t s . Il d e m a n d a le t r a n s f e r t de la dépou i l l e de son fils à l ' i n s t i tu t de 

m é d e c i n e l éga le . P a r la su i t e , il r e t i r a c e t t e d e m a n d e ca r il c r a igna i t p o u r 

sa vie. 

18. Le 25 jui l let 1994, le p r o c u r e u r recuei l l i t les dépos i t i ons du muhtar 

et d ' a u t r e s vi l lageois d ' O r t ù l ù , qu i c o n f i r m è r e n t q u e M a h m u t T a n h 

n ' ava i t pas d ' a n t é c é d e n t s m é d i c a u x . 

19. Le 3 a o û t 1994, le chef d u p a r q u e t d 'Agr i e n g a g e a des p o u r s u i t e s 

c o n t r e les t ro is fonc t ionna i r e s de pol ice, Ali G ù n d o g d u , M u r â t 

D e m i r p e n ç e et Okkes, Aybar , qu i i n t e r r o g e a i e n t M a h m u t T a n h l o r sque 

su rv in t le d é c è s . La p r o c é d u r e fut a j o u r n é e p l u s i e u r s fois. Le 2 février 

1995, la cour d 'ass ises o r d o n n a de t r a n s m e t t r e le doss ie r à l ' i n s t i tu t de 

m é d e c i n e légale afin d ' o b t e n i r l 'avis de celui-ci su r la c a u s e d u décès . Le 

23 m a i 1995, il fut n o t é q u e l ' i ns t i tu t avai t d e m a n d é l ' e x h u m a t i o n du 

co rps . P l u s i e u r s r e p o r t s i n t e r v i n r e n t d a n s l ' a t t e n t e d e l 'avis d e l ' i n s t i t u t . 

Le 14 m a i 1996, la cour c o n s t a t a q u e la c a u s e du décès de M a h m u t T a n h 

ne pouva i t ê t r e é tab l i e et a c q u i t t a les t ro is accusés . 
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B. O b s e r v a t i o n s d u G o u v e r n e m e n t s u r l e s f a i t s 

20. A h m u t A k k u § , a n c i e n m e m b r e d u P K K ( P a r t i d e s t r a v a i l l e u r s d u 

K u r d i s t a n ) , ava i t i n f o r m é les a u t o r i t é s q u e M a h m u t T a n l t , du vi l lage 

d ' O r t u l ù , é t a i t un mi l ic ien a r m é d u P K K . Son n o m f igura i t auss i su r u n e 

l is te de mi l ic iens q u e l 'on ava i t t r ouvée su r le corps d ' u n m e m b r e du P K K 

d é c é d é lors d ' u n a f f r o n t e m e n t . M a h m u t T a n h é t a i t donc s o u p ç o n n é d e 

compl i c i t é avec le P K K . 

2 1 . Le 27 j u i n 1994, a p r è s la p e r q u i s i t i o n d ' O r t u l ù , les g e n d a r m e s de 

D o g u b e y a z i t p l a c è r e n t M a h m u t T a n h e n g a r d e à vue . Ils le t r a n s f é r è r e n t 

le m ê m e j o u r a u c o m m i s s a r i a t d 'Uluyo l p o u r i n t e r r o g a t o i r e . Il y a r r i v a ve r s 

21 h 30. C o m m e les f onc t i onna i r e s de police c h a r g é s des i n t e r r o g a t o i r e s 

é t a i e n t l ancés à la p o u r s u i t e d ' a u t r e s su spec t s , l ' i n t e r r o g a t o i r e fut r e p o r t é 

a u l e n d e m a i n . 

22. Le 28 j u i n 1994, t ro is fonc t ionna i r e s de pol ice , Ali G u n d o g d u , 

M u r â t D e m i r p e n ç e e t O k k e § Ayba r , c o m m e n c è r e n t à i n t e r r o g e r M a h m u t 

T a n h . Il re fusa d ' a b o r d de r e c o n n a î t r e t ou t l ien avec le P K K et di t qu ' i l 

s 'agissa i t de d i f f ama t ion . L o r s q u ' o n lui fourn i t des dé t a i l s q u a n t a u x l iens 

q u ' o n lui supposa i t , n o t a m m e n t la d é c l a r a t i o n d'Akkus,, il s ' ag i t a et se m i t 

à b é g a y e r et à t r e m b l e r . Il b l ê m i t , sa voix c h a n g e a e t il a p p a r u t qu ' i l se 

t rouva i t en é t a t de choc. L ' i n t e r r o g a t o i r e fut i n t e r r o m p u et on a l la 

c h e r c h e r un m é d e c i n qu i a r r i va de c inq à dix m i n u t e s p lus t a r d . Le 

d o c t e u r Y u n u s A g r a h c o n s t a t a q u e l ' i n t é re s sé avai t du m a l à r e s p i r e r et 

qu ' i l é t a i t cyanose . Il d e m a n d a u n e a m b u l a n c e . T ro i s m i n u t e s plus t a r d , le 

fils du r e q u é r a n t ava i t cessé d e r e s p i r e r e t son c œ u r s ' é t a i t a r r ê t é . Le 

m é d e c i n , ass i s té d e s pol ic iers , lui fit la r e s p i r a t i o n ar t i f ic iel le et u n 

m a s s a g e c a r d i a q u e p e n d a n t v ingt m i n u t e s . En vain . 

23 . I n f o r m é du décès , le p r o c u r e u r a r r iva peu a p r è s . L ' a m b u l a n c e 

e m p o r t a le co rps à l ' hôp i t a l pub l i c d 'Agr i où d e u x m é d e c i n s d e l ' hôp i t a l 

publ ic d e D o g u b e y a z i t , les d o c t e u r s I h s a n Ô z u u et Ayd tn M a z l u m , 

p r a t i q u è r e n t u n e a u t o p s i e e n p r é s e n c e d u p r o c u r e u r . D ' a p r è s le r a p p o r t , 

il n 'y avai t ni t r a c e s d e lésion ou de t r a u m a t i s m e , ni t r a c e s de coups à la 

t ê t e , ni h é m a t o m e s r é c e n t s . A p r è s l ' au tops i e , le p r o c u r e u r p r o p o s a a u 

r e q u é r a n t de faire p r a t i q u e r à l ' i n s t i tu t de m é d e c i n e légale d ' I s t a n b u l u n 

e x a m e n méd ico léga l c o m p l e t d e la dépou i l l e de son fils p o u r d i s s ipe r les 

d o u t e s é v e n t u e l s . Le r e q u é r a n t y c o n s e n t i t d ' a b o r d , m a i s il rev in t su r sa 

pos i t ion a p r è s avoir consu l t é d ' a u t r e s m e m b r e s de la fami l le . Le p r o c u r e u r 

r e m i t la dépou i l l e à la famil le e n v u e d e l ' e n t e r r e m e n t . 

24. Le p r o c u r e u r , Hal i l E r d e m , o r d o n n a u n e e n q u ê t e à p ropos d e 

l ' a l l éga t ion du r e q u é r a n t se lon l aque l l e son fils é t a i t m o r t des su i t e s des 

t o r t u r e s infl igées p e n d a n t sa g a r d e à vue . Il i n t e r r o g e a les t ro is 

f onc t i onna i r e s de pol ice . Il écrivit auss i au b u r e a u de r e c r u t e m e n t d e 

l ' a r m é e à D o g u b e y a z i t afin d ' o b t e n i r , le cas é c h é a n t , le doss ie r m é d i c a l 

m i l i t a i r e du dé fun t . A p r è s u n e e n q u ê t e e x h a u s t i v e , u n ac t e d ' a c c u s a t i o n 
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fut d r e s sé c o n t r e les t ro is f onc t i onna i r e s d e police p o u r in f rac t ion à 

l ' a r t ic le 243 du code p é n a l t u r c . Le 14 m a i 1996, a p r è s avoir e x a m i n é t ous 

les é l é m e n t s du doss ie r , la cou r d 'ass i ses d 'Agr i a c q u i t t a les t rois pol ic iers 

fau te de p r e u v e s . La C o u r d e cas sa t ion co n f i rma l ' a c q u i t t e m e n t le 

11 n o v e m b r e 1996. Elle é c a r t a auss i le pourvoi du r e q u é r a n t , celui-ci ne 

s ' é t a n t pas p o r t é p a r t i e civile d a n s la p r o c é d u r e d i r igée c o n t r e les 

pol ic iers . 

(...) 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

(...) 

C. C o n d i t i o n s d e s e x a m e n s post mortem 

102. L ' a r t i c l e 79 du code d e p r o c é d u r e p é n a l e t u r c é n o n c e : 

«L 'examen officie! d'un cadavre doit ê t re prat iqué en présence d'un médecin. Une 

autopsie doit être prat iquée en présence d'un magistrat et dans les cas où il y a lieu 

d'éviter tout re tard préjudiciable, elle doit être prat iquée en présence du procureur 

par deux médecins dont l'un doit être légiste. 

En cas d 'urgence, l'acte peut être effectué par un médecin seulement .» 

I II . R A P P O R T S E T T E X T E S I N T E R N A T I O N A U X P E R T I N E N T S 

A. E n q u ê t e s d u C o m i t é e u r o p é e n p o u r la p r é v e n t i o n d e la t o r t u r e 

103. A la fin de 1999, le C o m i t é e u r o p é e n p o u r la p r é v e n t i o n de la 

t o r t u r e e t d e s pe ine s et t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s ( C P T ) 

ava i t dé jà o r g a n i s é hu i t v is i tes e n T u r q u i e . Les d e u x p r e m i è r e s , 

e f fec tuées en 1990 et 1991, é t a i e n t d e s vis i tes ad hoc, j u g é e s n é c e s s a i r e s 

en ra ison d u n o m b r e c o n s i d é r a b l e de r a p p o r t s é m a n a n t de sou rces 

d iverses et c o m p o r t a n t des a l l éga t ions de t o r t u r e ou d ' a u t r e s fo rmes de 

m a u v a i s t r a i t e m e n t s de p e r s o n n e s pr ivées d e l i b e r t é , en pa r t i cu l i e r cel les 

qu i é t a i e n t d é t e n u e s p a r la pol ice . U n e t r o i s i è m e visi te s 'est d é r o u l é e fin 

1992. D ' a u t r e s on t é t é e f fec tuées en o c t o b r e 1994, a o û t et s e p t e m b r e 

1996, oc tob re 1997 et f év r i e r -mars 1999. Les r a p p o r t s du C P T s u r ces 

v is i tes , h o r m i s les d e u x d e r n i e r s , n ' o n t pas é t é r e n d u s pub l ics , la 

pub l i ca t i on é t a n t s u b o r d o n n é e au c o n s e n t e m e n t de l 'E ta t c o n c e r n é , qu i 

n ' e n a pas fait é t a t . 

104. Le C P T a émis d e u x d é c l a r a t i o n s p u b l i q u e s . 

105. D a n s sa d é c l a r a t i o n p u b l i q u e a d o p t é e le 15 d é c e m b r e 1992, le 

C P T conc lu t q u e la t o r t u r e e t d ' a u t r e s fo rmes de m a u v a i s t r a i t e m e n t s 
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g r a v e s c o n s t i t u a i e n t des c a r a c t é r i s t i q u e s i m p o r t a n t e s d e la d é t e n t i o n 

pol ic iè re . A sa p r e m i è r e vis i te en 1990, les fo rmes s u i v a n t e s de m a u v a i s 

t r a i t e m e n t s on t n o t a m m e n t é t é à m a i n t e s et m a i n t e s r ep r i s e s a l l é g u é e s : 

s u s p e n s i o n p a r les po igne t s a t t a c h é s d a n s le dos d e la v i c t ime (d i te 

Palestinian hanging); chocs é l e c t r i q u e s ; coups a s s e n é s su r la p l a n t e des 

p ieds falaka) ; a r r o s a g e à l ' eau froide sous p ress ion , et d é t e n t i o n d a n s des 

ce l lu les t r è s é t r o i t e s , obscu re s et non a é r é e s . Les d o n n é e s m é d i c a l e s 

r a s s e m b l é e s p a r le C P T m o n t r a i e n t des s ignes m é d i c a u x év iden t s 

c o m p a t i b l e s avec des ac t e s t r è s r é c e n t s de t o r t u r e ou d ' a u t r e s m a u v a i s 

t r a i t e m e n t s g r aves , t a n t de n a t u r e p h y s i q u e q u e psycho log ique . Les 

o b s e r v a t i o n s fa i tes s u r le t e r r a i n d a n s les é t a b l i s s e m e n t s de police vis i tés 

on t révélé des cond i t i ons m a t é r i e l l e s de d é t e n t i o n e x t r ê m e m e n t 

m é d i o c r e s . 

Lors de sa d e u x i è m e visi te en 1991, le C P T a c o n s t a t é q u ' a u c u n p r o g r è s 

n ' ava i t é t é r éa l i sé d a n s l ' é l im ina t i on d e la t o r t u r e et d e s m a u v a i s 

t r a i t e m e n t s p a r la police. D e n o m b r e u s e s p e r s o n n e s a l l é g u a i e n t avoir 

subi de tels t r a i t e m e n t s - u n n o m b r e c ro i s san t d ' a l l éga t i ons c o n c e r n a i e n t 

l ' i n t roduc t ion p a r la force d ' u n b â t o n ou d ' u n e m a t r a q u e d a n s les orifices 

n a t u r e l s . U n e fois de p lus , u n c e r t a i n n o m b r e d e p e r s o n n e s qu i d é c l a r a i e n t 

avoir é t é m a l t r a i t é e s p r é s e n t a i e n t à l ' e x a m e n m é d i c a l des lés ions ou 

d ' a u t r e s s ignes m é d i c a u x c o m p a t i b l e s avec l eu r s a l l éga t i ons . A sa 

t r o i s i è m e vis i te , qu i s 'est d é r o u l é e d u 22 n o v e m b r e a u 3 d é c e m b r e 1992, 

la d é l é g a t i o n du C P T a é t é s u b m e r g é e d ' a l l éga t i ons d e t o r t u r e et d e 

m a u v a i s t r a i t e m e n t s . De n o m b r e u s e s p e r s o n n e s e x a m i n é e s p a r les 

m é d e c i n s de la d é l é g a t i o n p r é s e n t a i e n t d e s lés ions ou des s ignes 

m é d i c a u x c o m p a t i b l e s avec l eu rs a l l éga t i ons . Le C P T a d r e s s é u n e l iste 

de ces cas . A l 'occasion de c e t t e v is i te , le C P T s 'est r e n d u à A d a n a ; u n 

d é t e n u e x a m i n é à la p r i son d e c e t t e ville ava i t des h é m a t o m e s su r la 

p l a n t e des p i eds et u n e sér ie de s t r i e s v iolacées ve r t i ca l e s (d ' env i ron 

10 c m d e long su r 2 cm d e l a rge ) su r la p a r t i e s u p é r i e u r e d u dos , 

c o m p a t i b l e s avec son a l l éga t ion se lon l aque l le il ava i t r é c e m m e n t subi la 

falaka et avai t é t é f r appé d a n s le dos avec u n e m a t r a q u e p e n d a n t sa g a r d e 

à vue . D a n s les locaux de la d i r e c t i o n de la s û r e t é d ' A n k a r a et d e 

D i y a r b a k i r , le C P T a t rouvé u n é q u i p e m e n t p o u v a n t servi r à des ac t e s d e 

t o r t u r e , p o u r la p r é s e n c e d u q u e l a u c u n e exp l i ca t ion c réd ib le n ' a é t é 

d o n n é e . Le C P T conclu t d a n s sa d é c l a r a t i o n q u e « l a p r a t i q u e de la 

t o r t u r e e t d ' a u t r e s fo rmes de m a u v a i s t r a i t e m e n t s g raves de p e r s o n n e s 

d é t e n u e s pa r la pol ice r e s t e l a r g e m e n t r é p a n d u e en T u r q u i e ». 

106. D a n s sa d e u x i è m e d é c l a r a t i o n p u b l i q u e , é m i s e le 6 d é c e m b r e 

1996, le C P T re lève q u e q u e l q u e s p r o g r è s on t é t é accompl i s a u cour s des 

q u a t r e a n n é e s p r é c é d e n t e s . Tou te fo i s , les faits qu ' i l a c o n s t a t é s lors d ' u n e 

vis i te ef fec tuée en 1994 on t d é m o n t r é q u e la t o r t u r e e t d ' a u t r e s fo rmes d e 

m a u v a i s t r a i t e m e n t s g raves c o n s t i t u a i e n t tou jours d e s c a r a c t é r i s t i q u e s 

i m p o r t a n t e s d e la g a r d e à vue d a n s ce pays . Au cour s des vis i tes 



ARRÊT TANLI c . TURQUIE 255 

ef fec tuées en 1996, des d é l é g a t i o n s d u C P T on t , u n e fois de p lus , t r ouvé 

des p r e u v e s m a n i f e s t e s q u e la police t u r q u e p r a t i q u a i t la t o r t u r e et 

d ' a u t r e s fo rmes de m a u v a i s t r a i t e m e n t s g raves . Le C P T fait e n s u i t e 

r é f é r ence à sa vis i te la p lus r é c e n t e , e f fec tuée en s e p t e m b r e 1996 d a n s 

des é t a b l i s s e m e n t s de police à A d a n a , B u r s a et I s t a n b u l , où la d é l é g a t i o n 

s 'est auss i r e n d u e d a n s t ro is p r i sons , afin d e s ' e n t r e t e n i r avec c e r t a i n e s 

p e r s o n n e s qu i ava i en t é t é t r è s r é c e m m e n t p lacées en g a r d e à vue à 

A d a n a et à I s t a n b u l . U n n o m b r e c o n s i d é r a b l e d e p e r s o n n e s e x a m i n é e s 

p a r les m é d e c i n s lég is tes de la d é l é g a t i o n p r é s e n t a i e n t des lés ions ou 

d ' a u t r e s s ignes m é d i c a u x c o m p a t i b l e s avec l eu rs a l l é g a t i o n s de m a u v a i s 

t r a i t e m e n t s r é c e n t s infligés p a r la pol ice, et en p a r t i c u l i e r de coups 

a s s e n é s su r la p l a n t e des p ieds , de coups su r la p a u m e des m a i n s e t de 

s u s p e n s i o n p a r les b r a s . Le C P T soul igne les cas d e sep t p e r s o n n e s - t r è s 

r é c e m m e n t d é t e n u e s d a n s les locaux de la sec t ion a n t i t e r r o r i s m e de la 

d i r e c t i o n d e la s û r e t é d ' I s t a n b u l - qu i f iguren t p a r m i les e x e m p l e s les 

plus f l ag ran t s de t o r t u r e vus p a r des d é l é g a t i o n s d u C P T en T u r q u i e . C e s 

p e r s o n n e s p r é s e n t a i e n t des s ignes de s u s p e n s i o n p r o l o n g é e p a r les b r a s , 

avec des a t t e i n t e s m o t r i c e s et sens i t ives q u i , chez d e u x des p e r s o n n e s 

e x a m i n é e s qu i ava i en t p e r d u l ' u sage des d e u x b r a s , p o u r r a i e n t se r é v é l e r 

i r r éve r s ib les . Le C P T conc lu t q u e le r e c o u r s à la t o r t u r e et à d ' a u t r e s 

fo rmes de m a u v a i s t r a i t e m e n t s g raves c o n t i n u e d ' ê t r e chose f r é q u e n t e 

d a n s des é t a b l i s s e m e n t s de police en T u r q u i e . 

B. Le p r o t o c o l e t y p e d ' a u t o p s i e d e s N a t i o n s u n i e s 

107. Le « M a n u e l s u r la p r é v e n t i o n d e s e x é c u t i o n s e x t r a j u d i c i a i r e s , 

a r b i t r a i r e s et s o m m a i r e s et les m o y e n s d ' e n q u ê t e su r ces e x é c u t i o n s » , 

a d o p t é p a r les N a t i o n s un ies en 1991, c o m p r e n d u n pro toco le type 

d ' a u t o p s i e v i san t à fourn i r des d i rec t ives c o n t r a i g n a n t e s p o u r la c o n d u i t e 

des a u t o p s i e s p a r les p r o c u r e u r s et le p e r s o n n e l m é d i c a l . D a n s son 

i n t r o d u c t i o n , il est re levé q u e d a n s les cas qu i p e u v e n t p r ê t e r à 

c o n t r o v e r s e , il n ' e s t j a m a i s bon d ' a b r é g e r ni l ' e x a m e n ni les c o n c l u s i o n s ; 

a u c o n t r a i r e , u n e x a m e n et u n r a p p o r t s y s t é m a t i q u e s et c o m p l e t s son t 

néces sa i r e s p o u r e m p ê c h e r q u e des dé t a i l s i m p o r t a n t s ne so ient o m i s ou 

p a s s e n t i n a p e r ç u s : 

«Il est ex t rêmement important que les autopsies effectuées après une mort 
controversée soient tout à fait complètes. De même , les documents s'y rapportant et 
les conclusions doivent être établis dans les moindres détails pour pe rme t t r e une 
bonne exploitation des résultats .» 

108. D a n s la p a r t i e 2 c) , il es t p réc i sé q u e des p h o t o g r a p h i e s a d é q u a t e s 

sont i n d i s p e n s a b l e s p o u r é t a y e r les conc lus ions de l ' au tops ie . Les 

p h o t o g r a p h i e s d e v r a i e n t d o n n e r des i m a g e s c o m p l è t e s de la v i c t ime et 
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c o n f i r m e r la p r é s e n c e d e t o u t e m a r q u e de b l e s su re ou de m a l a d i e qu i p e u t 

ê t r e m i s e en év idence et d o n t il es t q u e s t i o n d a n s le r a p p o r t d ' a u t o p s i e . 

EN DROIT 

I. A P P R É C I A T I O N DES FAITS PAR LA C O U R 

A. P r i n c i p e s g é n é r a u x 

109. P o u r l ' a p p r é c i a t i o n des p r e u v e s , la C o u r se ral l ie a u p r inc ipe de la 

p r e u v e « a u - d e l à de tou t d o u t e r a i s o n n a b l e » . U n e te l le p r e u v e p e u t 

r é s u l t e r d ' un fa isceau d ' ind ices , ou de p r é s o m p t i o n s non r é fu t ée s , 

s u f f i s a m m e n t g r aves , préc is et c o n c o r d a n t s . Le c o m p o r t e m e n t d e s 

p a r t i e s lors de la r e c h e r c h e des p r e u v e s e n t r e en l igne d e c o m p t e d a n s ce 

c o n t e x t e ( a r r ê t Irlande c. Royaume-Uni du 18 j a n v i e r 1978, sér ie A n" 25 , 

p . 65 , § 161). 

110. La C o u r a consc ience du c a r a c t è r e subs id ia i r e de son rôle et doi t 

se m o n t r e r p r u d e n t e avan t d ' a s s u m e r celui d ' u n e j u r i d i c t i o n de p r e m i è r e 

i n s t a n c e a p p e l é e à c o n n a î t r e d e s fai ts , l o r sque les c i r c o n s t a n c e s d ' u n e 

affaire d o n n é e ne le lui c o m m a n d e n t pas (voir, p a r e x e m p l e , McKerr 

c. Royaume-Uni ( d é c ) , n° 28883 /95 , 4 avri l 2000, non p u b l i é e ) . D a n s 

l ' hypo thèse où il y a eu u n e p r o c é d u r e i n t e r n e , il n ' e n t r e pas d a n s les 

a t t r i b u t i o n s d e la C o u r de s u b s t i t u e r sa p r o p r e vision des faits à celle d e s 

cour s et t r i b u n a u x n a t i o n a u x , a u x q u e l s il a p p a r t i e n t en p r inc ipe d e p e s e r 

les d o n n é e s recue i l l ies p a r eux ( a r r ê t Klaas c. Allemagne d u 22 s e p t e m b r e 

1993, sér ie A n° 269, p . 17, § 29) . M ê m e si la C o u r n ' e s t p a s liée p a r les 

c o n s t a t a t i o n s de fait de ceux-c i , elle doi t n o r m a l e m e n t p o s s é d e r d e s 

d o n n é e s c o n v a i n c a n t e s p o u r pouvoi r s 'en é c a r t e r (ibidem, p . 18, § 30) . 

111. La C o u r doi t toutefo is se m o n t r e r p a r t i c u l i è r e m e n t v ig i l an te d a n s 

les cas où sont a l l é g u é e s des v io la t ions des a r t i c l e s 2 et 3 de la C o n v e n t i o n 

(voir, mutatis mutandis, l ' a r r ê t Ribitsch c. Autriche d u 4 d é c e m b r e 1995, sér ie A 

n° 336 , p . 24, § 32) . L o r s q u e celles-ci on t d o n n é l ieu à des p o u r s u i t e s 

p é n a l e s d e v a n t les j u r i d i c t i o n s i n t e r n e s , il ne faut pas p e r d r e de v u e q u e 

la r e s p o n s a b i l i t é p é n a l e se d i s t i n g u e de la r e sponsab i l i t é i n t e r n a t i o n a l e a u 

t i t r e d e la C o n v e n t i o n . La c o m p é t e n c e d e la C o u r se b o r n e à d é t e r m i n e r la 

s e c o n d e . La r e s p o n s a b i l i t é au r e g a r d de la C o n v e n t i o n décou le d e s 

d i spos i t ions d e celle-ci , qu i do iven t ê t r e i n t e r p r é t é e s e t a p p l i q u é e s 

c o n f o r m é m e n t a u x objectifs d e l ' i n s t r u m e n t et à la l u m i è r e des p r inc ipes 

du dro i t i n t e r n a t i o n a l . Il ne faut pas con fondre r e s p o n s a b i l i t é d ' u n E t a t 

à r a i son des ac t e s d e ses o r g a n e s , a g e n t s ou e m p l o y é s et q u e s t i o n s 

d e d ro i t i n t e r n e c o n c e r n a n t la r e sponsab i l i t é p é n a l e indiv iduel le , d o n t 

l ' a p p r é c i a t i o n re lève des j u r i d i c t i o n s i n t e r n e s . Il n ' e n t r e pas d a n s les 
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a t t r i b u t i o n s de la C o u r de r e n d r e des verd ic t s de cu lpab i l i t é ou 

d ' i nnocence au sens du d ro i t p é n a l . 

B. E v a l u a t i o n d e la C o u r e n l ' e s p è c e 

/. Le contexte 

112. Le 27 j u i n 1994, les g e n d a r m e s de D o g u b e y a z i t e f f ec tuè ren t u n e 

p e r q u i s i t i o n au vi l lage d ' O r t ù l ù . A la fin de celle-ci , ils s ' en a l l è r e n t , a p r è s 

avoir p lacé le fils d u r e q u é r a n t , M a h m u t T a n h , âgé de v i n g t - d e u x a n s , en 

g a r d e à vue . Alors q u e d a n s ses p r e m i è r e s d é c l a r a t i o n s à l 'Associa t ion des 

d ro i t s de l ' h o m m e ( A D H ) le r e q u é r a n t fit é t a t du 26 j u i n 1994, il s e m b l e 

q u e ce soit u n e e r r e u r , les d o c u m e n t s u l t é r i e u r s qu i é m a n e n t de lui 

d o n n a n t c o m m e d a t e le 27 j u i n 1994. 

113. M a h m u t T a n h avai t ef fectué son service m i l i t a i r e du 27 j a n v i e r 

1992 au 27 j u i n 1993. Son doss ie r m i l i t a i r e n e m e n t i o n n e ni p r o b l è m e de 

s a n t é ni t r a i t e m e n t . Lorsqu ' i l s furen t i n t e r r o g é s p a r la su i t e , le r e q u é r a n t 

e t d ' a u t r e s v i l lageois on t é t é u n a n i m e s à d i r e q u e M a h m u t T a n h n ' ava i t 

a u c u n p r o b l è m e de s a n t é et a u c u n e m a l a d i e . Le G o u v e r n e m e n t n ' a fourni 

a u c u n e i n f o r m a t i o n v e n a n t d é m e n t i r ces t é m o i g n a g e s . La C o u r a d o n c la 

convic t ion q u e lorsqu ' i l fut p lacé en g a r d e à vue , M a h m u t T a n h é t a i t en 

b o n n e s a n t é et n ' ava i t p a s d ' a n t é c é d e n t s m é d i c a u x . 

2. La détention de Mahmut Tanh au commissariat d'Uluyol 

114. D ' a p r è s les pol ic ie rs , les g e n d a r m e s r e m i r e n t M a h m u t T a n h 

a u c o m m i s s a r i a t d 'Uluyo l le 27 j u i n 1994 ve r s 21 h 30. Ils le 

s o u p ç o n n a i e n t de s o u t e n i r le P K K e n t a n t q u e m e m b r e d e sa mi l ice . La 

C o u r re lève q u e les d é c l a r a t i o n s de la police font é t a t des aveux p r é t e n d u s 

d ' A h m u t Akku§ d a t é s d u 7 février 1994; cet h o m m e a u r a i t c i té M a h m u t 

T a n h c o m m e p a r t i s a n d u P K K . Les pol ic iers a f f i rmen t auss i q u ' u n e l iste 

où f igurai t le n o m de M a h m u t T a n h avai t é t é t r o u v é e p a r m i des m e m b r e s 

d u P K K t u é s a u cours d ' u n a f f r o n t e m e n t . A h m u t Akku§ rev in t p a r la su i t e 

su r ses a v e u x lorsqu ' i l d é p o s a d e v a n t la cou r d ' ass i ses . Le r e q u é r a n t a 

d é m e n t i avec force q u e son fils eû t é t é i m p l i q u é en quo i q u e ce soit d a n s 

u n a c t e d é l i c t u e u x . Il n ' a p p a r t i e n t tou te fo is p a s à la C o u r de se p r o n o n c e r 

su r c e t t e q u e s t i o n , qu ' i l r e v e n a i t aux t r i b u n a u x i n t e r n e s de t r a n c h e r a u 

cour s de la p r o c é d u r e p é n a l e . Elle n ' a p e r ç o i t n é a n m o i n s a u c u n e ra i son de 

d o u t e r q u e M a h m u t T a n h ai t é t é d é t e n u p a r c e q u ' o n le s o u p ç o n n a i t d ' ê t r e 

m ê l é au P K K ou pa r ce q u ' o n ava i t l ' i n t e n t i o n de l ' i n t e r r o g e r p o u r o b t e n i r 

des i n f o r m a t i o n s su r les ac t iv i tés du P K K d a n s la r ég ion . 

115. T ro i s policiers i n t e r v i n r e n t d a n s l ' i n t e r roga to i r e d e M a h m u t T a n h -

le c o m m i s s a i r e Ali G ù n d o g d u , M u r â t D e m i r p e n ç e et Ô k k e s Aybar , ce 

d e r n i e r a f f i rmant qu' i l n 'ava i t pas l u i - m ê m e pris p a r t à l ' i n t e r roga to i r e . 
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D ' a p r è s Ali G û n d o g d u (...), M a h m u t Tan l i ne fut pas i n t e r r o g é le j o u r de son 

a r r e s t a t i o n m a i s d a n s la soirée d u l e n d e m a i n , peu avan t de p e r d r e 

conna i s sance et de décéde r . Les déc l a r a t i ons d 'Okkes, Aybar et de M u r â t 

D e m i r p e n ç e conco rden t auss i sur ce point (...) L a C o u r observe q u e ces 

a f f i rmat ions ne sont pas é tayées p a r des pièces d o c u m e n t a i r e s c o n c e r n a n t 

les é v é n e m e n t s qu i se sont p rodu i t s au cours d e la g a r d e à vue . Elle a e s t i m é 

d a n s l 'affaire Salman c. Turquie ( [ G C ] , n" 21986/93, § 16, C E D H 2000-VII) , 

qu i concerna i t elle auss i le décès d ' u n d é t e n u p e n d a n t sa g a r d e à vue , q u e les 

al lées et venues des d é t e n u s n ' é t a i e n t cons ignées d a n s a u c u n d o c u m e n t 

i n d i q u a n t , p a r e x e m p l e , l ' heu re des i n t e r r o g a t o i r e s . Toutefo is , a u c u n 

é l é m e n t n ' é t aye le soupçon q u e c e t t e vers ion des é v é n e m e n t s soit subject ive 

et serve à m i n i m i s e r les con t ac t s q u e les policiers on t en réa l i t é eus avec 

M a h m u t T a n h . 

116. D ' a p r è s les dépos i t i ons d 'Ali G û n d o g d u et de M u r â t D e m i r p e n ç e , 

l ' i n t e r r o g a t o i r e de M a h m u t T a n h a d é b u t é ve r s 21 h e u r e s . Il n ' e s t fait 

m e n t i o n d ' a u c u n a u t r e m o m e n t , si ce n ' es t q u e le p r o c u r e u r a p réc i sé 

d a n s le r a p p o r t de l ' inc ident et le r a p p o r t d ' a u t o p s i e qu ' i l avai t é t é 

i n f o r m é d u décès vers 22 h 30. C e sont les t ro is pol ic iers qu i on t i n t e r r o g é 

le j e u n e h o m m e qui saven t ce qu i s 'est pa s sé d a n s l ' i n te rva l l e . T ro i s a u t r e s 

pol ic iers se t r o u v a i e n t d a n s la p ièce c o n t i g u ë ; ils on t é t é t é m o i n s d e 

c e r t a i n s des é p i s o d e s ; q u a n t à lui, le d o c t e u r A g r a h est venu p o u r 

d i s p e n s e r des soins . Il n ' indicme tou te fo is n u l l e m e n t d a n s sa d é c l a r a t i o n 

à que l l e h e u r e il es t a r r ivé a u c o m m i s s a r i a t . 

117. Les t ro is pol ic iers qu i on t p r o c é d é à l ' i n t e r r o g a t o i r e on t fait le 

réc i t su ivan t : a lors q u e l ' i n t e r r o g a t o i r e ne d u r a i t q u e d e p u i s q u e l q u e s 

m i n u t e s , M a h m u t T a n h r éag i t aux a l l éga t i ons d ' imp l i ca t i on d a n s le 

P K K ; il s ' ag i t a et b l ê m i t , b é g a y a puis p e r d i t c o n n a i s s a n c e en m a n i f e s t a n t 

des diff icultés r e s p i r a t o i r e s . Les pol ic iers O r n e r Gûze l , C a f e r Yigi t e t 

N i h a t A ç a r d é c l a r e n t eux auss i qu 'Al i G û n d o g d u ne se t rouva i t d a n s la 

p ièce q u e d e p u i s dix ou q u i n z e m i n u t e s q u a n d il sor t i t p o u r d e m a n d e r u n 

m é d e c i n . Ils s ' a cco rden t é g a l e m e n t p o u r d i r e q u e C a f e r Yigit est r e v e n u 

u n e d iza ine de m i n u t e s a p r è s avec le d o c t e u r A g r a h , de l 'hôpi ta l publ ic d e 

D o g u b e y a z i t qu i se t rouve p r è s de là. Q u e l q u e s i n s t a n t s p lus t a r d , le 

m é d e c i n a n n o n ç a tou te fo is q u e M a h m u t T a n h avai t cessé de r e s p i r e r . 

Les m a s s a g e s c a r d i a q u e s e t la r e s p i r a t i o n ar t i f ic iel le se p o u r s u i v i r e n t 

p e n d a n t u n e d e m i - h e u r e , en va in . T o u s les pol ic iers on t d é m e n t i qu ' i l y 

a i t eu m a u v a i s t r a i t e m e n t s , v io lences ou t o r t u r e . 

118. Le r a p p o r t d ' a u t o p s i e d r e s s é c e t t e nu i t - l à s igna le q u e le co rps n e 

p o r t a i t a u c u n e t r a c e de coups ou d e v io lences e t q u e le décès est dû à u n e 

dé fa i l l ance c a r d i a q u e . Les l a c u n e s de cet e x a m e n se ron t r e levées plus loin. 

Le second r a p p o r t é t ab l i p r e s q u e u n an p lus t a r d n ' a pu , en r a i son d e l ' é t a t 

d e d é c o m p o s i t i o n avancée de la dépou i l l e , p a r v e n i r à a u c u n e conc lus ion 

q u a n t à la p r é s e n c e de m a r q u e s de t o r t u r e . Les p h o t o g r a p h i e s q u e le 

r e q u é r a n t a p r o d u i t e s ne sont p a s c o n c l u a n t e s - elles m o n t r e n t q u e l q u e s 
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m a r q u e s qu i p e u v e n t ou non r é s u l t e r de m a u v a i s t r a i t e m e n t s ; il n ' e s t pas 

é t ab l i à que l l e d a t e elles se sont p r o d u i t e s ni s'il s 'agit de modif icat ionspost 

mortem. Les d é c l a r a t i o n s d u r e q u é r a n t e t d e son onc le , A h m e t T a n h , à 

l ' A D H , d a n s l esque l les ils i n d i q u e n t avoir vu des m a r q u e s su r le co rps , ne 

sont pas elles n o n plus c o n c l u a n t e s . Elles n 'on t a p p a r e m m e n t p a s é t é 

r é i t é r é e s d e v a n t le p r o c u r e u r ou la cour d ' a s s i s e s ; p a r c o n t r e , d a n s sa 

d é c l a r a t i o n non d a t é e a u p r o c u r e u r , le r e q u é r a n t a ins i s té su r les types 

de t o r t u r e qu i ne la i s sen t pas d e m a r q u e s a p p a r e n t e s (...) 

119. L ' a l l éga t i on du r e q u é r a n t selon l aque l le son fils a é t é t o r t u r é à 

m o r t est en g r a n d e p a r t i e d é d u i t e du fait q u e celui-ci é t a i t en p le ine 

s a n t é avan t d ' ê t r e p lacé en g a r d e à vue et q u e le r i sque q u ' u n j e u n e 

h o m m e d e v ing t -deux a n s d é c è d e s u b i t e m e n t d ' u n e cr ise c a r d i a q u e est 

m i n i m e . Il faut auss i t e n i r c o m p t e d u fait q u e le C P T a c o n s t a t é q u e 

l ' emplo i de la t o r t u r e à l ' e n c o n t r e de m e m b r e s du P K K placés en g a r d e à 

vue é t a i t m o n n a i e c o u r a n t e à l ' époque ( p a r a g r a p h e s 103-106 c i -dessus ) . 

120. Si le d é c è s a é t é a t t r i b u é à u n e e m b o l i e d e s v a i s s e a u x c a r d i a q u e s 

ayan t e n t r a î n é u n a r r ê t du c œ u r , c e t t e c o n s t a t a t i o n a susc i té de vives 

c r i t i ques d e la p a r t de l ' i n s t i t u t d e m é d e c i n e légale d ' I s t a n b u l et du 

d o c t e u r C . Mil roy , m é d e c i n légis te don t le r e q u é r a n t a c o m m u n i q u é 

l 'avis. Il en r e s so r t q u e : 

- les o r g a n e s n ' on t p a s é t é p ré levés et p e s é s ; 

- le c œ u r n ' a pas é t é d i s s é q u é ; 

- la n u q u e n ' a pas é t é d i s s é q u é e ; 

- a u c u n é c h a n t i l l o n h i s t o p a t h o l o g i q u c n ' a é t é p ré l evé e t a u c u n e 

ana lyse ef fec tuée qu i pu isse d é c e l e r des s ignes de te l le ou te l le f o rme , 

é l e c t r i q u e ou a u t r e , de t o r t u r e et de m a u v a i s t r a i t e m e n t s ; 

- a u c u n e ana lyse tox ico log ique n ' a é té e f f e c t u é e ; 

- a u c u n e p h o t o g r a p h i e n ' a é t é p r i se ; 

- le c o n s t a t d ' e m b o l i e n ' a pas é té c o r r e c t e m e n t déc r i t ou ana lysé ; et 

- les m é d e c i n s qu i on t s igné le r a p p o r t post mortem n ' é t a i e n t pas des 

m é d e c i n s légis tes qual i f iés . 

Selon l ' i ns t i tu t et ce m é d e c i n , les é l é m e n t s d i spon ib les ne p e r m e t t a i e n t 

pas d ' a t t r i b u e r le décès à u n e défa i l l ance c a r d i a q u e d u e à u n e e m b o l i e . 

121. La C o u r c o n s t a t e d è s lors q u e la c a u s e du d é c è s n ' a p a s é t é 

m é d i c a l e m e n t é t ab l i e au cour s de la p r o c é d u r e i n t e r n e . En p a r t i c u l i e r , il 

n ' a pas é t é d é m o n t r é q u e M a h m u t T a n h soit m o r t d ' u n e m o r t n a t u r e l l e . 

122. Le c r i t è r e de la p r e u v e a p p l i q u é p a r la C o u r est celui de la p r e u v e 

au -de là d e tou t d o u t e r a i s o n n a b l e . Elle p e u t ê t r e a p p o r t é e p a r des 

d é d u c t i o n s et des p r é s o m p t i o n s de faits non r é f u t é e s . La q u e s t i o n de 

savoir si M a h m u t T a n h a subi des m a u v a i s t r a i t e m e n t s avan t de d é c é d e r 

est é t r o i t e m e n t l iée à celle d e la r e s p o n s a b i l i t é d u G o u v e r n e m e n t q u a n t 

au t r a i t e m e n t infligé et au décès s u r v e n u p e n d a n t la g a r d e à vue . La C o u r 

e x a m i n e r a c o n j o i n t e m e n t les q u e s t i o n s de fait et de d ro i t p e r t i n e n t e s p o u r 
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le c o n t e n u des griefs du r e q u é r a n t su r le t e r r a i n de la C o n v e n t i o n i n d i q u é s 

c i - ap rè s . 

3. L'enquête 

123. L ' e n q u ê t e fut m e n é e p a r le p r o c u r e u r de D o g u b e y a z i t . Celui -c i 

é t a i t p r é s e n t lors d e l ' e x a m e n post mortem, qu i fut p r a t i q u é p a r d e u x 

m é d e c i n s . Les déf ic iences d e cet e x a m e n on t é t é s igna lées plus h a u t . Le 

p r o c u r e u r recuei l l i t les d é c l a r a t i o n s des t ro is pol ic iers qu i ava ien t p r o c é d é 

à l ' i n t e r r o g a t o i r e , cel les des t ro is pol ic iers qu i se t e n a i e n t à p r o x i m i t é et 

fu ren t p a r t i e l l e m e n t t é m o i n s de la su i t e des é v é n e m e n t s , celle du d o c t e u r 

A g r a h q u i a d m i n i s t r a les p r e m i e r s soins , cel les d u r e q u é r a n t et d e 

p l u s i e u r s v i l lageois . Il p e n s a à o b t e n i r le doss ie r m i l i t a i r e de M a h m u t 

T a n h et p r o c é d a à q u e l q u e s i nves t i ga t ions a u p r è s d e s g e n d a r m e s d e 

D o g u b e y a z i t . Il recuei l l i t auss i u n e d é c l a r a t i o n d ' A h m e t G é r e z , avoca t 

q u i avai t ass i s té le r e q u é r a n t d a n s la p r é s e n t a t i o n de sa p l a i n t e a u p r è s 

d e l ' A D H . Il n e recuei l l i t pas les d é c l a r a t i o n s des a u t r e s d é t e n u s qu i se 

t r o u v a i e n t en m ê m e t e m p s q u e M a h m u t T a n h au c o m m i s s a r i a t d 'Uluyo l . 

124. Il ne p r ê t e pas à c o n t r o v e r s e q u e , su r les consei ls de son avoca t , le 

r e q u é r a n t d e m a n d a au p r o c u r e u r d ' envoye r le corps à l ' i n s t i tu t d e 

m é d e c i n e légale d ' I s t a n b u l e n v u e d ' u n e x a m e n c o m p l é m e n t a i r e . Le 

p r o c u r e u r lui r é p o n d i t qu ' i l ne lui a p p a r t e n a i t p a s d ' o r g a n i s e r les choses , 

en p a r t i c u l i e r de vei l le r à ce qu ' i l y eû t un ce rcue i l c o n v e n a b l e p o u r le 

t r a n s p o r t . A p r è s s ' ê t r e e n t r e t e n u avec d ' a u t r e s m e m b r e s de sa famil le , le 

r e q u é r a n t r e t i r a sa d e m a n d e et d é c l a r a a u p r o c u r e u r qu ' i l s a v a i e n t 

l ' i n t e n t i o n d ' enseve l i r le co rps . Il s 'en t i n t à c e t t e pos i t ion bien q u e le 

p r o c u r e u r l ' eû t inv i té à la r e c o n s i d é r e r e t e û t i n d i q u é q u e ce s e r a i t u n e 

m e s u r e u t i le à l ' e n q u ê t e . Le p r o c u r e u r r e m i t a lors le corps q u e le 

r e q u é r a n t e m p o r t a chez lui p o u r l ' ensevel i r . 

125. Le r e q u é r a n t a préc isé d a n s ses d é c l a r a t i o n s p o u r q u o i il ava i t 

r e t i r é sa d e m a n d e : il a i n d i q u é à l ' A D H q u e c ' é t a i t p a r c r a i n t e d e 

r e p r é s a i l l e s ; la n o t e d u 29 j u i n 1994 p réc i se q u e ce la a u r a i t é t é i n u t i l e ; 

d a n s sa d é c l a r a t i o n a u p r o c u r e u r le 30 j u i n 1994, l ' i n t é re s sé a m e n t i o n n é 

les diff icultés qu ' i l s a u r a i e n t r e n c o n t r é e s et les p ress ions a u x q u e l l e s ils 

a u r a i e n t é t é s o u m i s ; d e v a n t la cou r d 'ass i ses il a d é c l a r é le 22 s e p t e m b r e 

1994 q u e c ' é t a i t p a r c r a i n t e de r e p r é s a i l l e s ; d a n s la d é c l a r a t i o n du 6 j u i n 

1995 q u i a é t é recue i l l i e à la s u i t e d e sa r e q u ê t e à la C o m m i s s i o n , il a 

i nd iqué q u e c e t t e d é m a r c h e é ta i t t r o p difficile à e n t r e p r e n d r e (...) 

D a n s sa d é c l a r a t i o n du 30 j u i n , A h m e t G é r e z (...) a a t t r i b u é ce r e t r a i t 

a u x diff icultés qu ' i l y avai t à t r a n s p o r t e r le co rps et à u n e ango i s se n o n 

p réc i sée q u a n t à ce qu i a u r a i t pu a r r ive r . 

126. L a C o u r a la convic t ion q u e le r e q u é r a n t a r e t i r é sa d e m a n d e e n 

r a i son à la fois des diff icultés i n h é r e n t e s à ce type de d é m a r c h e et de 
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l ' angoisse qu ' i l ép rouva i t à l ' idée de se h e u r t e r à u n e r é a c t i o n hos t i le de 

c e r t a i n s cô tés . 

4. La procédure judiciaire 

127. U n ac t e d ' a c c u s a t i o n d i r igé c o n t r e les t ro is pol ic iers Ali 

G u n d o g d u , M u r â t D e m i r p e n ç e et Okkes, Ayba r fut d r e s s é le 3 a o û t 1994, 

d u chef d e m a u v a i s t r a i t e m e n t s a y a n t e n t r a î n é la m o r t au m é p r i s de 

l 'ar t ic le 243 du code p é n a l . La cour d ' a s s i ses s iégea p o u r la p r e m i è r e fois 

le 12 aoû t 1994 e t c i ta les t é m o i n s à c o m p a r a î t r e . Le 22 s e p t e m b r e 1994, 

elle e n t e n d i t d e u x accusés ( M u r â t D e m i r p e n ç e ne c o m p a r u t p a s ) , le 

r e q u é r a n t , t ro is vi l lageois et t ro i s pol ic iers - N i h a t Aça r , Gafer Yigit et 

O r n e r G û z e l . 

128. Le 20 oc tob re 1994, elle e n t e n d i t M u r â t D e m i r p e n ç e . Le 

17 n o v e m b r e 1994, A h m u t Akku§ c o m p a r u t a insi q u ' u n a u t r e h a b i t a n t 

d 'Ortùlù, et la cour d 'ass i ses r e ç u t auss i la r é p o n s e du d o c t e u r Agra l t a u x 

c o m m i s s i o n s r o g a t o i r e s . R ien d ' a u t r e de n o t a b l e ne se p rodu i s i t avan t le 

12 février 1995, j o u r où la cou r d 'ass i ses d é c i d a d ' envoye r le doss ie r à 

l ' ins t i tu t d e m é d e c i n e légale d ' I s t a n b u l p o u r avis. Le 23 m a i 1995, a p r è s 

avoir reçu la r é p o n s e de l ' i ns t i tu t , la cou r o r d o n n a l ' e x h u m a t i o n du corps . 

129. Le corps fut e x h u m é le 9 j u i n 1995 et u n e a u t o p s i e p r a t i q u é e le 

12 j u i n . U n r a p p o r t su r les c o n s t a t a t i o n s fut é tab l i le m ê m e j o u r et a d r e s s é 

à la p r e m i è r e c o m m i s s i o n d e spéc ia l i s tes en vue de son r a p p o r t . La 

p r o c é d u r e j u d i c i a i r e fut a j o u r n é e p l u s i e u r s fois d a n s l ' a t t e n t e de celui-ci . 

Le 18 janv ie r 1996, la cou r d 'ass i ses o r d o n n a a u p r o c u r e u r d e p r e n d r e 

c o n t a c t avec l ' i ns t i tu t e n r a i son des l e n t e u r s de ce d e r n i e r . Le 13 m a r s 

1996, l ' ins t i tu t r e m i t son r a p p o r t ; il conc lua i t à l ' imposs ib i l i té d ' é t a b l i r la 

c a u s e du décès . 

130. Le 14 m a i 1996, la cou r d ' a ss i ses a c q u i t t a les t rois pol ic iers a u 

mot i f q u e la cause du décès de M a h m u t T a n h n ' ava i t pu ê t r e é t ab l i e et 

qu ' i l n ' ex i s t a i t a u c u n e p r e u v e au -de l à de tou t d o u t e r a i s o n n a b l e q u e les 

pol ic iers ava i en t c o m m i s le c r i m e don t ils é t a i e n t a ccusés . 

131. Le 15 m a i 1996, le r e q u é r a n t d e m a n d a à i n t e r j e t e r a p p e l c o n t r e 

l ' a c q u i t t e m e n t . La cour d 'ass i ses lui en re fusa l ' a u t o r i s a t i o n ca r il n ' é t a i t 

pas p a r t i e à la p r o c é d u r e . La cour d ' a p p e l co n f i rma c e t t e déc is ion le 

11 n o v e m b r e 1996. 

II. S U R L ' E X C E P T I O N P R É L I M I N A I R E D U G O U V E R N E M E N T 

132. Le G o u v e r n e m e n t élève u n e objec t ion c o n t r e le fait q u e le 

r e q u é r a n t ai t i n t r o d u i t sa r e q u ê t e d e v a n t la C o m m i s s i o n avan t la fin de 

la p r o c é d u r e i n t e r n e . Il r envo ie au r a i s o n n e m e n t q u e la C o m m i s s i o n a 

t e n u d a n s sa décis ion d u 5 m a r s 1996 s u r la r ecevab i l i t é c r i t i q u a n t les 



262 ARRÊT TANLI c. TURQUIE 

l e n t e u r s de la p r o c é d u r e et son m a n q u e d 'e f f icac i té ; il s o u t i e n t q u e 

l ' e n q u ê t e et la p r o c é d u r e j u d i c i a i r e on t é t é d i l i gen t e s , app ro fond i e s e t 

effect ives. Selon lui , les voies d e r e c o u r s i n t e r n e s non s e u l e m e n t e x i s t e n t 

m a i s se sont r évé lées effectives. 

133. La C o u r n o t e q u e le G o u v e r n e m e n t ne c o n t e s t e pas q u e la 

p r o c é d u r e soit d é s o r m a i s a r r i vée à son t e r m e et qu ' i l n 'y ai t r ien de p lus 

q u e le r e q u é r a n t puisse fa i re . Les a r g u m e n t s d u G o u v e r n e m e n t se 

r a p p o r t e n t en s u b s t a n c e a u m a n q u e d 'effect ivi té a l l égué de la p r o c é d u r e 

e t a u po in t de savoi r si elle p e u t p a s s e r p o u r avoir r e m é d i é a u x griefs d u 

r e q u é r a n t . La C o u r e s t i m e q u e ce sont là d e s q u e s t i o n s qu ' i l y a l ieu 

d ' e x a m i n e r su r le t e r r a i n d e s d i spos i t ions n o r m a t i v e s de la C o n v e n t i o n 

i n v o q u é e s pa r l ' i n t é r e s s é . 

III . S U R LA V I O L A T I O N A L L É G U É E D E L ' A R T I C L E 2 D E LA 

C O N V E N T I O N 

134. Le r e q u é r a n t a l l ègue q u e son fils, M a h m u t T a n l i , est d é c é d é à la 

su i t e des t o r t u r e s q u e des pol ic iers lui ont infl igées a u pos te de police 

d 'U luyo l . Il d é n o n c e auss i l ' absence d ' e n q u ê t e effective s u r les 

c i r c o n s t a n c e s d e l ' homic ide . Il y a eu selon lui v io la t ion de l 'a r t ic le 2 de la 

C o n v e n t i o n , qu i é n o n c e : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 
infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 
prononcée par un tribunal au cas où le délit est puni de cette peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 
où elle résulterait d 'un recours à la force rendu absolument nécessaire : 

a) pour assurer la défense de toute personne contre la violence illégale; 

b) pour effectuer une ar res ta t ion régulière ou pour empêcher l'évasion d 'une 
personne régulièrement dé t enue ; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection.» 

(...) 

B . A p p r é c i a t i o n d e la C o u r 

/. Le décès de Mahmut Tank 

139. L ' a r t i c l e 2, qu i g a r a n t i t le d ro i t à la vie et expose les c i r c o n s t a n c e s 

d a n s l esque l les infl iger la m o r t p e u t se jus t i f i e r , se p lace p a r m i les a r t i c l e s 

p r i m o r d i a u x de la C o n v e n t i o n et a u c u n e d é r o g a t i o n ne s a u r a i t y ê t r e 

a u t o r i s é e . C o m b i n é à l ' a r t ic le 3 (ci té a u p a r a g r a p h e 155 c i - ap rès ) , il 

c o n s a c r e u n e d e s v a l e u r s f o n d a m e n t a l e s des soc ié tés d é m o c r a t i q u e s q u i 

f o r m e n t le Conse i l de l 'Eu rope . Les c i r c o n s t a n c e s d a n s l e sque l l e s la 
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p r iva t ion d e la vie p e u t se j u s t i f i e r a p p e l l e n t d o n c u n e i n t e r p r é t a t i o n 

é t r o i t e . L 'obje t et le bu t de la C o n v e n t i o n , en t a n t q u ' i n s t r u m e n t de 

p r o t e c t i o n des ê t r e s h u m a i n s , a p p e l l e n t eux auss i à c o m p r e n d r e et 

a p p l i q u e r l ' a r t ic le 2 d ' u n e m a n i è r e qu i en r e n d e les ex igences c o n c r è t e s 

et effectives ( a r r ê t McCann et autres c. Royaume-Uni du 27 s e p t e m b r e 1995, 

sér ie A n° 324, pp . 45-46, §§ 146-147). 

140. Le t e x t e d e l 'a r t ic le 2, pris d a n s son e n s e m b l e , d é m o n t r e qu ' i l ne 

couvre pas s e u l e m e n t l ' homic ide i n t e n t i o n n e l , m a i s auss i les s i t u a t i o n s 

d a n s l e sque l l e s il est possible d 'avoi r « r e c o u r s à la fo rce» , ce qu i p e u t 

c o n d u i r e à d o n n e r la m o r t de façon invo lon t a i r e . Le r ecou r s d é l i b é r é ou 

vo lon ta i r e à la force m e u r t r i è r e n ' e s t tou te fo is q u ' u n des f ac t eu r s à 

p r e n d r e en c o m p t e lorsqu ' i l s 'agi t d ' a p p r é c i e r la néces s i t é . Le r e c o u r s à 

la force doi t ê t r e r e n d u « a b s o l u m e n t n é c e s s a i r e » p o u r a t t e i n d r e l ' un des 

objectifs m e n t i o n n é s a u x a l i n é a s a) à c) . C e s t e r m e s i n d i q u e n t qu ' i l faut 

a p p l i q u e r u n c r i t è r e d e nécess i t é p lus s t r ic t et i m p é r i e u x q u e celui 

n o r m a l e m e n t employé p o u r d é t e r m i n e r si l ' i n t e r v e n t i o n de l 'E ta t est 

« n é c e s s a i r e d a n s u n e soc ié té d é m o c r a t i q u e » au t i t r e d u p a r a g r a p h e 2 

des a r t i c l es 8 à 11 de la C o n v e n t i o n . La force u t i l i sée doi t en p a r t i c u l i e r 

ê t r e s t r i c t e m e n t p r o p o r t i o n n é e aux b u t s a ins i p e r m i s ( a r r ê t McCann et 

autres p r é c i t é , p . 46 , §§ 148-149) . 

141. C o m p t e t enu d e l ' i m p o r t a n c e de la p r o t e c t i o n a c c o r d é e p a r 

l ' a r t ic le 2, la C o u r doi t e x a m i n e r de m a n i è r e e x t r ê m e m e n t a t t e n t i v e les 

cas où l 'on inflige la m o r t , et p r e n d r e en c o n s i d é r a t i o n non s e u l e m e n t les 

ac t e s des a g e n t s de l 'E ta t m a i s é g a l e m e n t l ' e n s e m b l e d e s c i r c o n s t a n c e s de 

l 'affaire. Les p e r s o n n e s en g a r d e à vue se t r o u v e n t d a n s u n e pos i t ion 

v u l n é r a b l e et les a u t o r i t é s on t le devoir de les p r o t é g e r . En c o n s é q u e n c e , 

l o r s q u ' u n individu est p lacé en g a r d e à vue a lors qu ' i l se t rouve en b o n n e 

s a n t é et q u e l 'on c o n s t a t e qu ' i l est b lessé a u m o m e n t de sa l i bé ra t i on , il 

i n c o m b e à l 'E ta t de fourn i r u n e exp l i ca t ion p laus ib le su r l 'o r ig ine des 

b l e s su res (voir, e n t r e a u t r e s , Selmouni c. France [ G C ] , n" 25803/94 , § 87, 

C E D H 1999-V). L 'ob l iga t ion fai te a u x a u t o r i t é s de r e n d r e c o m p t e d u 

t r a i t e m e n t infligé à un indiv idu g a r d é à vue s ' impose avec d ' a u t a n t plus 

de force l o r sque l ' i n t é re s sé d é c è d e . 

142. P o u r l ' a p p r é c i a t i o n des é l é m e n t s d e p r e u v e , le p r inc ipe g é n é r a l 

a p p l i q u é est celui de la p r e u v e « a u - d e l à de tou t d o u t e r a i s o n n a b l e » 

( a r r ê t Irlande c. Royaume-Uni p r é c i t é , pp . 64-65, § 161). U n e te l le p r e u v e 

p e u t tou te fo is r é s u l t e r d ' u n fa isceau d ' ind ices , ou de p r é s o m p t i o n s n o n 

r é fu t ées , s u f f i s a m m e n t g r aves , p réc i s et c o n c o r d a n t s . L o r s q u e les 

a u t o r i t é s sont seu les à c o n n a î t r e t ou t ou p a r t i e des é v é n e m e n t s l i t ig ieux , 

c o m m e d a n s le cas d e p e r s o n n e s p l acées en g a r d e à vue sous leur 

r e sponsab i l i t é , les b l e s su res ou un décès se p r o d u i s a n t au cours de c e t t e 

d é t e n t i o n von t d o n n e r l ieu à d e for tes p r é s o m p t i o n s . D e fait, d u po in t de 

vue de la c h a r g e de la p r e u v e , il faut c o n s i d é r e r qu ' i l i n c o m b e a u x 

a u t o r i t é s de fourn i r u n e exp l i ca t ion sa t i s f a i s an t e et c o n v a i n c a n t e (...) 
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143. E n l ' e spèce , la C o u r r a p p e l l e q u e M a h m u t T a n h , âgé de v ing t -

d e u x a n s , é t a i t en b o n n e s a n t é lo rsqu ' i l fut p lacé en g a r d e à vue le 27 j u i n 

1994. Il n ' ava i t j a m a i s é t é m a l a d e ou souff ran t . Il ava i t a chevé son service 

m i l i t a i r e u n a n a u p a r a v a n t sans avoir c o n n u de p r o b l è m e s m é d i c a u x . O r , 

d e v i n g t - q u a t r e à t r en t e - s i x h e u r e s a p r è s son p l a c e m e n t en g a r d e à vue , il 

es t d é c é d é au cour s d e l ' i n t e r r o g a t o i r e a u pos te de police d 'Uluyol . 

144. L ' e x a m e n d ' a u t o p s i e p r a t i q u é p e u a p r è s d o n n e u n e e m b o l i e e t 

u n e cr i se c a r d i a q u e c o m m e c a u s e s officielles d u décès d e M a h m u t T a n h . 

Le r a p p o r t p réc i se auss i q u e le corps ne p o r t a i t a u c u n e m a r q u e de 

m a u v a i s t r a i t e m e n t s . 

145. La C o u r e s t i m e q u e la p r o c é d u r e post mortem a é t é d é f e c t u e u s e s u r 

des po in t s f o n d a m e n t a u x ( p a r a g r a p h e s 120 c i -dessus et 150 c i -dessous) . 

L ' i n s t i t u t de m é d e c i n e légale d ' I s t a n b u l , qu i a p r a t i q u é un second 

e x a m e n d u corps le 12 j u i n 1995, a re levé q u e le c œ u r n ' ava i t p a s é t é 

d i s s é q u é . Il a conc lu q u e d è s lors les c o n s t a t a t i o n s d u p r e m i e r r a p p o r t 

é t a i e n t d é p o u r v u e s de v a l e u r sc ien t i f ique . Le r a p p o r t d ' e x p e r t i s e p r o d u i t 

p a r le r e q u é r a n t i n d i q u e lui auss i q u e les é l é m e n t s su r l e sque l s le p r e m i e r 

r a p p o r t s 'est a p p u y é p o u r d é t e r m i n e r la c a u s e du d é c è s ne sont pas 

cons ignés ou d é t a i l l é s de m a n i è r e suf f i sante p o u r q u ' o n pu isse s'y fier. 

146. L ' e x a m e n d u corps n ' a pas non plus ré fu té les a l l éga t ions d u 

r e q u é r a n t d ' ap rè s lesquel les son fils a u r a i t é té t o r t u r é à m o r t . A u c u n t e s t 

p e r m e t t a n t d ' é t ab l i r la p r é s e n c e d e s ignes subt i ls d e t o r t u r e n ' a é t é 

p r a t i q u é ( p a r a g r a p h e 150 c i -dessous) . C o m m e la C o u r l 'a c o n s t a t é plus 

h a u t (au p a r a g r a p h e 121), la p r o c é d u r e suivie post mortem n ' a donc pas 

exp l iqué le décès de M a h m u t T a n h . O n ne p e u t a s s u r é m e n t pas cons idé re r 

c o m m e é tabl i , c o n t r a i r e m e n t à ce q u e s o u t i e n t le G o u v e r n e m e n t , q u e le 

j e u n e h o m m e soit d é c é d é d e m o r t n a t u r e l l e . Les a u t o r i t é s n ' on t pas fourni 

d ' expl ica t ion p laus ib le ou sa t i s fa i san te au décès d e M a h m u t T a n h , u n j e u n e 

h o m m e d e v ing t -deux ans en b o n n e s a n t é , a lors qu ' i l é ta i t en g a r d e à vue . 

147. L a C o u r e s t i m e en c o n s é q u e n c e q u e le G o u v e r n e m e n t n ' a p a s 

exp l i qué le décès d e M a h m u t T a n h p e n d a n t la g a r d e à vue a u 

c o m m i s s a r i a t d 'Uluyo l et q u e dès lors la r e sponsab i l i t é de l 'E ta t 

d é f e n d e u r se t r ouve e n g a g é e à r a i son de ce décès . 

Il s ' ensu i t qu ' i l y a eu v io la t ion de l ' a r t ic le 2 de la C o n v e n t i o n à cet 

é g a r d . 

2. Sur le caractère prétendument insuffisant de l'enquête 

148. L a C o u r r appe l l e q u e l 'ob l iga t ion de p r o t é g e r le d ro i t à la vie 

q u ' i m p o s e l ' a r t ic le 2 de la C o n v e n t i o n , c o m b i n é e avec le devoi r g é n é r a l 

i n c o m b a n t à l 'E ta t en v e r t u d e l ' a r t ic le 1 de la C o n v e n t i o n de 

« r e c o n n a î t r e ] à t o u t e p e r s o n n e r e l e v a n t de [sa] j u r i d i c t i o n les d ro i t s e t 

l i be r t é s déf inis [dans] la (...) C o n v e n t i o n » , ex ige p a r i m p l i c a t i o n de m e n e r 

u n e f o r m e d ' e n q u ê t e officielle effective l o r s q u e le r e c o u r s à la force a 
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e n t r a î n é m o r t d ' h o m m e (voir, mutatis mutandis, les a r r ê t s McCann et autres 

p r é c i t é , p . 49 , § 161, et Kaya c. Turquie du 19 février 1998, Recueil des arrêts et 

décisions 1998-1, p . 329, § 105). 

149. A ce p r o p o s , la C o u r préc ise q u e ce t t e ob l iga t ion ne vau t pas 

s e u l e m e n t p o u r les cas où il est m a n i f e s t e q u e la m o r t a é té p r o v o q u é e 

p a r u n a g e n t de l 'E t a t . Le r e q u é r a n t , p è r e du dé fun t , a p o r t é 

of f ic ie l lement p l a i n t e a u p r è s des a u t o r i t é s c o m p é t e n t e s en m a t i è r e 

d ' e n q u ê t e a u sujet de la m o r t , a l l é g u a n t qu ' e l l e é t a i t d u e à des t o r t u r e s . 

E n o u t r e , le s imp le fait q u e les a u t o r i t é s a i en t é t é i n f o r m é e s du décès 

s u r v e n u en g a r d e à vue d o n n a i t ipso facto n a i s s a n c e à l 'ob l iga t ion , 

d é c o u l a n t de l 'a r t ic le 2, de m e n e r u n e e n q u ê t e effective su r les 

c i r c o n s t a n c e s d a n s l esque l les il s ' é ta i t p r o d u i t (voir, mutatis mutandis, les 

a r r ê t s Ergi c. Turquie du 28 ju i l l e t 1998, Recueil 1998-lV, p. 1778, § 82, et 

Yasa c. Turquie du 2 s e p t e m b r e \998, Recueil 1998-VI, p . 2438 , § 100). C e q u i 

i m p l i q u e , le cas é c h é a n t , u n e a u t o p s i e a u t e r m e d e l aque l l e s e r o n t 

cons ignées de m a n i è r e c o m p l è t e et p réc i se les m a r q u e s é v e n t u e l l e s de 

m a u v a i s t r a i t e m e n t s et de b l e s s u r e s , a insi q u ' u n e ana lyse object ive des 

c o n s t a t s c l in iques , don t la c a u s e d u décès . 

150. P o u r en ven i r au cas d ' e spèce , la C o u r re lève q u e l ' e x a m e n 

méd ico l éga l r evê t a i t u n e i m p o r t a n c e c ruc ia le s ' ag i s san t de d é t e r m i n e r 

les c i r c o n s t a n c e s du décès de M a h m u t T a n h . Il a é t é d é m o n t r é q u e cet 

e x a m e n , a u q u e l le p r o c u r e u r a r a p i d e m e n t d e m a n d é de p r o c é d e r , a 

p r é s e n t é des l acunes su r p l u s i e u r s po in t s f o n d a m e n t a u x . En p a r t i c u l i e r , 

les o r g a n e s ne fu ren t p a s p ré levés e t p e s é s ; le c œ u r ne fut pas d i s s é q u é ; 

la n u q u e ne fut p a s d i s s é q u é e ; a u c u n échan t i l l on h i s t o p a t h o l o g i q u e n e fut 

p ré l evé et il ne fut p r o c é d é à a u c u n e ana lyse qu i e û t p e r m i t de d é c e l e r des 

m a r q u e s de te l le ou te l le f o r m e , é l e c t r i q u e ou a u t r e , de t o r t u r e e t d e 

m a u v a i s t r a i t e m e n t s ; a u c u n e ana lyse tox ico log ique n e fut e f f e c t u é e ; 

a u c u n e p h o t o g r a p h i e ne fut pr i se et les m é d e c i n s c o n c l u r e n t à u n e 

embo l i e sans d e s c r i p t i o n ou ana lyse a d é q u a t e . Il a p p a r a î t auss i q u e les 

m é d e c i n s q u i on t s igné le r a p p o r t d ' a u t o p s i e n ' é t a i e n t pas des m é d e c i n s 

lég is tes qua l i f iés , a lors q u e le code de p r o c é d u r e p é n a l e ex igea i t la 

p r é s e n c e d ' u n tel spéc ia l i s t e . Le G o u v e r n e m e n t se r e t r a n c h e d e r r i è r e le 

d e u x i è m e p a r a g r a p h e d e c e t t e d i spos i t ion qu i c o n c e r n e les cas d ' u r g e n c e . 

La C o u r n ' a tou te fo is pas la convic t ion q u e la nécess i t é q u e l ' e x a m e n ai t 

lieu a v a n t le m o m e n t d e la r ig id i té c a d a v é r i q u e jus t i f i e q u ' o n se soit passé 

d ' u n m é d e c i n lég is te . C o m m e il i m p o r t a i t q u e le décè s , p e u t - ê t r e dû à des 

m a u v a i s t r a i t e m e n t s , fît l 'objet d ' u n e e n q u ê t e effective, il fallait q u ' u n 

m é d e c i n légis te d û m e n t qual i f ié i n t e r v î n t . M ê m e s'il n 'y en avai t a u c u n 

de d i spon ib le i m m é d i a t e m e n t a p r è s le décè s , a u c u n e exp l i ca t ion n ' a é té 

fourn ie q u a n t au point d e savoir p o u r q u o i l ' e x a m e n ne s 'est pas poursu iv i 

les j o u r s su ivan t s en p r é s e n c e d e pa re i l e x p e r t . 

151. Le t r a n s f e r t d u co rps à l ' i n s t i tu t d e m é d e c i n e léga le d ' I s t a n b u l 

p e u a p r è s le décès a u r a i t p e u t - ê t r e p u r e m é d i e r a u x l a c u n e s re levées plus 
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h a u t . Au m o m e n t du second e x a m e n qui a eu l ieu en j u i n 1995, le co rps 

é t a i t d a n s u n é t a t de d é c o m p o s i t i o n t r o p avancée p o u r q u e d e s 

c o n s t a t a t i o n s u t i l e s p u s s e n t ê t r e fai tes su r des m a r q u e s d e t o r t u r e ou de 

m a u v a i s t r a i t e m e n t s é v e n t u e l s ou la c a u s e d u décès . Le G o u v e r n e m e n t 

a l l è g u e q u e le p r o c u r e u r n ' é t a i t n u l l e m e n t t e n u de faire p r o c é d e r à ce t 

e x a m e n , le p r e m i e r r a p p o r t a y a n t conclu à u n e m o r t n a t u r e l l e . Il a f f i rme 

q u e c 'es t au r e q u é r a n t qu ' i l i n c o m b a i t d e d e m a n d e r cet e x a m e n et q u e 

l 'on ne s a u r a i t r e p r o c h e r a u x a u t o r i t é s la décis ion de l ' i n t é r e s sé d e 

r e t i r e r sa d e m a n d e d e t r a n s f e r t d e v a n t l ' i n s t i tu t de m é d e c i n e léga le . 

152. L a C o u r e s t i m e q u e c 'est a u x a u t o r i t é s r e s p o n s a b l e s qu ' i l 

i n c o m b e au p r e m i e r chef de m e t t r e en œ u v r e les m e s u r e s d ' i n s t r u c t i o n 

n é c e s s a i r e s en cas de décès s u r v e n u p e n d a n t la g a r d e à vue . Le p r o c u r e u r 

n ' ava i t pas beso in d u c o n s e n t e m e n t du r e q u é r a n t p o u r o b t e n i r u n 

t r a n s f e r t . C o m m e l ' au tops i e n ' ava i t pas é t é p r a t i q u é e p a r u n m é d e c i n 

légis te qual i f ié , q u e le décès a p p a r a i s s a i t à p r e m i è r e v u e suspec t c o m p t e 

t e n u de l 'âge et d e l ' é t a t de s a n t é du dé fun t et q u e la famil le a l l égua i t des 

t o r t u r e s , le p r o c u r e u r a u r a i t d û p r e n d r e des m e s u r e s en vue d ' u n e x a m e n 

c o m p l é m e n t a i r e . E t a n t d o n n é qu ' i l a e n g a g é d e s p o u r s u i t e s a lors q u ' o n 

pouva i t e n p r inc ipe se fier a u p r e m i e r r a p p o r t d ' a u t o p s i e , il a a d m i s q u e 

le décès é ta i t su spec t . L ' a c t e d ' a c c u s a t i o n i n d i q u a tou te fo is q u e le décès 

pouva i t avoir é t é p r o v o q u é p a r la p e u r , s ans q u ' u n r a p p o r t méd i ca l ou 

a u t r e v în t é t a y e r c e t t e h y p o t h è s e . 

153. Eu é g a r d a u x l a c u n e s de l ' e x a m e n méd ico l éga l , il n ' e s t p a s 

s u r p r e n a n t q u e la p r o c é d u r e j u d i c i a i r e ai t d é b o u c h é su r l ' a c q u i t t e m e n t , 

f au t e de p r e u v e s , des t rois pol ic iers qu i a v a i e n t i n t e r r o g é M a h m u t T a n h 

a v a n t son décès . Le G o u v e r n e m e n t a auss i re levé q u e le r e q u é r a n t ne 

s ' é ta i t pas p o r t é p a r t i e civile à la p r o c é d u r e , m a i s il n e s e m b l e p a s q u e 

ce la e û t v r a i m e n t c h a n g é q u e l q u e chose au d é r o u l e m e n t d u p rocès . 

M ê m e si l ' i n t é r e s sé ava i t pu sais i r la C o u r de ca s sa t i on , qu i a u r a i t p u 

r envoye r l 'affaire d e v a n t la j u r i d i c t i o n d e p r e m i è r e i n s t a n c e , cela n ' a u r a i t 

eu a u c u n e c h a n c e vé r i t ab l e d ' é l uc ide r ou d ' a m é l i o r e r les é l é m e n t s 

recuei l l i s su r la c a u s e du décès . 

154. L a C o u r conc lu t q u e les a u t o r i t é s n ' o n t pas m e n é u n e e n q u ê t e 

effective su r les c i r c o n s t a n c e s du décès d e M a h m u t T a n h . D è s lors , il y a 

eu v io la t ion de l ' a r t ic le 2 de la C o n v e n t i o n à cet é g a r d é g a l e m e n t . 

IV. S U R LES V I O L A T I O N S A L L É G U É E S DE L ' A R T I C L E 3 D E LA 

C O N V E N T I O N 

155. Le r e q u é r a n t af f i rme q u e son fils a é t é t o r t u r é avan t de d é c é d e r . 

Il i nvoque l ' a r t ic le 3 de la C o n v e n t i o n , a insi l ibellé : 

«Nul ne peut être soumis à la tor ture ni à des peines ou t ra i tements inhumains ou 

dégradants . » 
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156. Le r e q u é r a n t sou t i en t q u e son fils a é t é t o r t u r é p e n d a n t sa g a r d e à 

vue et qu ' i l n ' a pas pu bénéf ic ier d ' un t r a i t e m e n t méd i ca l a p p r o p r i é . Son fils 

é ta i t en b o n n e s a n t é lorsqu ' i l a é t é p lacé en g a r d e à vue , il n ' ava i t a u c u n 

a n t é c é d e n t c a r d i a q u e ni a u c u n e a u t r e m a l a d i e ; il a é t é i n t e r r o g é p a r la 

police, a p r è s quoi il est décédé . Le r e q u é r a n t et p lus ieurs a u t r e s p e r s o n n e s 

on t vu des m a r q u e s su r le corps . L ' e n q u ê t e n ' a pas d é m o n t r é q u e la m o r t 

é t a i t n a t u r e l l e et il y a d e s p reuves é c r a s a n t e s q u e les ac tes de t o r t u r e et les 

m a u v a i s t r a i t e m e n t s p e r p é t r é s en T u r q u i e p a r des a g e n t s de l 'E ta t é t a i e n t 

m o n n a i e c o u r a n t e e t s y s t é m a t i q u e s à l ' époque . C e qu i suffit pour a t t e i n d r e 

le n iveau d e p reuve r equ i s c o m p t e t e n u des difficultés qu ' i l y a à p r o u v e r q u e 

des ac tes de t o r t u r e on t é t é c o m m i s p e n d a n t u n e g a r d e à vue . 

Le r e q u é r a n t invoque auss i l ' a r t ic le 3 du fait q u e les a u t o r i t é s n ' on t pas 

selon lui m e n é u n e e n q u ê t e a d é q u a t e et effective su r les a l l éga t i ons de 

t o r t u r e et en ra i son de l ' angoisse et du d é s a r r o i qu ' i l a é p r o u v é s d e v a n t la 

pass iv i té d e s a u t o r i t é s face au décès d e son fils (voir, p a r e x e m p l e , Çaha 

c. Turquie [ G C ] , n" 23657/94 , §§ 98-99, C E D H 1999-IV). 

157. Le G o u v e r n e m e n t aff i rme q u e les a l l éga t ions de t o r t u r e n ' o n t 

é t é é tayées p a r a u c u n e p r e u v e conc rè t e et que le r e q u é r a n t s ' appu ie 

e s s e n t i e l l e m e n t s u r le fait q u e son fils est décédé p e n d a n t sa g a r d e à vue 

ainsi que su r les r a p p o r t s s igna l an t des p r a t i q u e s de t o r t u r e . L ' en ta i l l e et 

les a u t r e s m a r q u e s d é c o u v e r t e s sur le corps r é s u l t e r a i e n t de l ' au tops ie . Si 

le fils de l ' in té ressé avai t é té soumis à des é lec t rochocs ou avai t é t é a r r o s é à 

l 'eau froide sous p ress ion , cela a u r a i t laissé des m a r q u e s l égères q u e les 

médec in s ayan t p r a t i q u é la p r e m i è r e a u t o p s i e a u r a i e n t vues et cons ignées . 

O r , se lon t o u t e s les conclus ions de l ' e n q u ê t e , le décès est d û à des causes 

n a t u r e l l e s . Le G o u v e r n e m e n t d é m e n t q u e l ' e n q u ê t e ait é t é déf ic iente . 

158. La C o u r re lève q u e le G o u v e r n e m e n t n ' a pas fourn i d ' exp l i ca t i on 

p laus ib le au décès de M a h m u t T a n h p e n d a n t sa g a r d e à vue a lors 

qu ' i l é t a i t a p p a r e m m e n t en b o n n e s a n t é q u a n d il y avai t é t é p lacé 

( p a r a g r a p h e 146 c i -dessus ) . Tou te fo i s , c o n t r a i r e m e n t à ce qu i s ' é ta i t 

passé d a n s l 'affaire Salman ( a r r ê t p r é c i t é ) , en l ' e spèce n ' a é t é s igna lée 

sur le corps a u c u n e m a r q u e ou b l e s su re qu i p o u r r a i t p r o v e n i r du r e c o u r s 

à la t o r t u r e . Alors q u e le r e q u é r a n t et d ' a u t r e s t é m o i n s d é c l a r e n t avoir vu 

des h é m a t o m e s s u r le co rps , les r a p p o r t s m é d i c a u x ne les i m p u t e n t 

n u l l e m e n t à un t r a u m a t i s m e ma i s a u x c h a n g e m e n t s q u e le corps subi t 

a p r è s la m o r t . Le m é d e c i n lég is te c o m m i s p a r le r e q u é r a n t a l u i - m ê m e 

di t ne pouvoi r t i r e r a u c u n e conc lus ion d e s p h o t o g r a p h i e s qu i on t é t é 

p r i ses du c a d a v r e avan t l ' e n t e r r e m e n t . Si ce n ' es t q u e la cause du décès 

n ' a p a s é t é é luc idée , r i en ne p e r m e t donc de conc lu r e q u e d e s ac t e s de 

t o r t u r e a i e n t é t é p e r p é t r é s . 

159. D è s lors, et c o m p t e t e n u de sa conclusion s u r le t e r r a i n d e l 'ar t ic le 2 

de la C o n v e n t i o n , la C o u r e s t i m e qu ' i l n 'y a pas lieu de faire les d é d u c t i o n s 

q u e le r e q u é r a n t p ropose q u a n t au point de savoir s'il y a eu t o r t u r e ou 

m a u v a i s t r a i t e m e n t s . P o u r a u t a n t q u e l ' in té ressé a l l ègue q u e les l acunes 
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d e l ' au tops ie on t e m p ê c h é d e faire la p r e u v e c o n c r è t e de m a u v a i s 

t r a i t e m e n t s puis d ' ident i f ie r et d e p u n i r les r e sponsab l e s , la C o u r e s t i m e 

q u e ce gr ief e n t r e d a n s le c ad re de l 'a r t ic le 13 de la C o n v e n t i o n (Ilhan 

c. Turquie [ G C ] , n° 22277/93 , §§ 89-93, C E D H 2000-VII) . Q u a n t a u x effets 

q u e les é v é n e m e n t s a u r a i e n t e u s sur le r e q u é r a n t , la C o u r ne d o u t e 

n u l l e m e n t q u e la m o r t d e son fils ait causé à l ' in té ressé u n e p rofonde 

souffrance . El le ne décè le toutefois a u c u n e base qu i lui p e r m e t t e d e 

c o n s t a t e r u n e v iola t ion de l ' a r t ic le 3 à cet é g a r d , sa j u r i s p r u d e n c e i nvoquée 

p a r le r e q u é r a n t se r a p p o r t a n t a u p h é n o m è n e spécif ique des d i spa r i t ions . 

160. La C o u r conc lu t q u ' u n e v io la t ion de l ' a r t ic le 3 de la C o n v e n t i o n 

n e se t rouve pas é t a b l i e . P a r t a n t , elle ne c o n s t a t e pas de m a n q u e m e n t à 

c e t t e d i spos i t ion . 

V. S U R LES V I O L A T I O N S A L L É G U É E S D E L ' A R T I C L E 5 D E LA 

C O N V E N T I O N 

161. Le r e q u é r a n t invoque l ' a r t ic le 5 à p r o p o s des v io la t ions q u e les 

c i r c o n s t a n c e s de la d é t e n t i o n d e son fils r é v é l e r a i e n t . Les p a s s a g e s 

p e r t i n e n t s de l ' a r t ic le 5 é n o n c e n t : 

« 1. Toute personne a droit à la liberté et à la sûreté . Nul ne peut être privé de sa 
liberté, sauf dans les cas suivants et selon les voies légales: 

a) s'il est détenu régulièrement après condamnation par un tribunal compétent ; 

b) s'il a fait l'objet d'une arrestat ion ou d'une détention régulières pour insoumission 
à une ordonnance rendue, conformément à la loi, par un tribunal ou en vue de garant i r 
l 'exécution d 'une obligation prescrite par la loi; 

c) s'il a été ar rê té et détenu en vue d'être conduit devant l 'autorité judiciaire 
compétente , lorsqu'il y a des raisons plausibles de soupçonner qu'il a commis une 
infraction ou qu'il y a des motifs raisonnables de croire à la nécessité de l 'empêcher de 
commet t re une infraction ou de s'enfuir après l 'accomplissement de celle-ci; 

(...) 

2. Toute personne ar rê tée doit être informée, dans le plus court délai et dans une 
langue qu'elle comprend, des raisons de son arrestat ion et de toute accusation portée 
contre elle. 

3. Toute personne arrêtée ou détenue, dans les conditions prévues au paragraphe 1 c) 
du présent article, doit être aussitôt t raduite devant un juge ou un autre magistrat 
habilité par la loi à exercer des fonctions judiciaires et a le droit d 'être jugée dans un 
délai raisonnable, ou libérée pendant la procédure. La mise en liberté peut être 
subordonnée à une garant ie assurant la comparution de l 'intéressé à l 'audience. 

4. Toute personne privée de sa liberté par arrestat ion ou détention a le droit 
d ' introduire un recours devant un tr ibunal, afin qu'il s tatue à bref délai sur la légalité 
de sa détention et ordonne sa libération si la détent ion est illégale. 

5. Toute personne victime d 'une arrestat ion ou d'une détention dans des conditions 
contraires aux dispositions de cet article a droit à réparation. » 
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162. Le r e q u é r a n t af f i rme q u e la d é t e n t i o n de son fils n ' a pas eu l ieu 

se lon les voies léga les et ne t rouva i t au r e g a r d de la loi a u c u n e jus t i f i ca t ion 

p e r m i s e p a r l ' a r t i c le 5. Le fait q u e le G o u v e r n e m e n t n ' a i t ni é t ab l i ni 

fourni de d o c u m e n t s a d é q u a t s q u a n t à l ' a r r e s t a t i o n de M a h m u t T a n l i 

s ' ana lyse ra i t e n u n e v io la t ion de la cond i t i on de « l é g a l i t é » . Il n ' a u r a i t 

ex is té a u c u n soupçon object i f et p laus ib le q u e M a h m u t T a n h eû t c o m m i s 

u n e in f rac t ion , p u i s q u ' o n a recuei l l i la dépos i t i on d ' A h m u t Akku§ en 

a m e n a n t celui-ci à s igne r u n e d é c l a r a t i o n a lors qu ' i l avai t les yeux 

b a n d é s . Q u ' o n ait t r ouvé u n e « l i s t e » su r le c a d a v r e d ' u n t e r r o r i s t e d u 

P K K ne c o n s t i t u e r a i t pas non p lus u n m o t i f c réd ib le de s o u p ç o n n e r le fils 

du r e q u é r a n t . Au m é p r i s d e l ' a r t ic le 5 § 2, le j e u n e h o m m e n ' a u r a i t pas é t é 

i n f o r m é d a n s le p lus cour t dé l a i des r a i sons de son a r r e s t a t i o n , le 27 j u i n 

1994, p u i s q u e le G o u v e r n e m e n t n ' a p r o d u i t a u c u n e p r e u v e en ce sens . D e 

su rc ro î t , il n ' a u r a i t pas é t é t r a d u i t au s s i t ô t d e v a n t u n j u g e ou u n a u t r e 

m a g i s t r a t , c o m m e le veu t l ' a r t ic le 5 § 3 de la C o n v e n t i o n . 

Le r e q u é r a n t voit auss i u n e v io la t ion de l ' a r t ic le 5 d a n s le fait qu ' i l n ' a 

pu se r e n d r e a u p r è s de son fils et q u e celui-ci n ' a pu c o n s u l t e r u n avoca t 

a lors qu ' i l é t a i t en g a r d e à vue . Son fils se se ra i t vu auss i pr ivé des soins 

m é d i c a u x a p p r o p r i é s et n ' a u r a i t pu c o n t e s t e r la l éga l i t é de sa d é t e n t i o n , 

ce a u m é p r i s de l ' a r t ic le 5 § 4. Il n ' e x i s t e r a i t a u c u n d ro i t e x é c u t o i r e à 

r é p a r a t i o n , c o n t r a i r e m e n t à ce q u ' e x i g e l ' a r t i c le 5 § 5. 

163. D ' a p r è s le G o u v e r n e m e n t , les forces de l ' o rd re n o u r r i s s a i e n t des 

soupçons p l aus ib l e s qu i l eur p e r m e t t a i e n t de pr iver M a h m u t T a n h de sa 

l i be r t é afin d e l ' i n t e r r o g e r q u a n t à son imp l i ca t i on p r é s u m é e d a n s le P K K 

et ses ac t iv i tés t e r r o r i s t e s . M a h m u t T a n h avai t é t é e m m e n é a u 

c o m m i s s a r i a t , ce qu i est h a b i t u e l en pa re i l cas . Il n 'y a u r a i t d o n c pas 

v io la t ion d e l ' a r t ic le 5 d e la C o n v e n t i o n . 

164. L a j u r i s p r u d e n c e de la C o u r m e t l ' accen t su r l ' i m p o r t a n c e 

f o n d a m e n t a l e des g a r a n t i e s q u e r e n f e r m e l ' a r t ic le 5 afin d ' a s s u r e r a u x 

individus d ' u n e d é m o c r a t i e le d ro i t d ' ê t r e à l ' abr i d ' u n e d é t e n t i o n 

a r b i t r a i r e de la p a r t d e s a u t o r i t é s . L a C o u r a r éa f f i rmé à cet é g a r d q u e 

t o u t e p r iva t ion d e l ibe r t é doi t non s e u l e m e n t avoir é t é ef fec tuée d a n s le 

r e s p e c t des r èg les de fond et de p r o c é d u r e d u d ro i t n a t i o n a l , m a i s 

é g a l e m e n t se conci l ier avec le bu t m ê m e de l ' a r t ic le 5, qu i est de 

p r o t é g e r l ' individu c o n t r e u n e d é t e n t i o n a r b i t r a i r e . Afin de r é d u i r e au 

m i n i m u m les r i sques de d é t e n t i o n a r b i t r a i r e , l ' a r t ic le 5 p révo i t u n 

e n s e m b l e de d ro i t s m a t é r i e l s a u t o r i s a n t à s o u m e t t r e l ' ac te d e p r iva t i on 

d e l ibe r t é à l ' e x a m e n i n d é p e n d a n t des t r i b u n a u x et à e n g a g e r la 

r e sponsab i l i t é des a u t o r i t é s à ra i son d e c e t t e m e s u r e . 

165. E n l 'espèce, la C o u r r appe l l e q u e M a h m u t T a n h fut a p p r é h e n d é 

p a r des g e n d a r m e s le 27 j u i n 1994 et p lacé e n g a r d e à v u e ce soir-là. Il es t 

m o r t le 28 j u i n 1994, env i ron v i n g t - q u a t r e h e u r e s plus t a r d . Il r e s sor t des 

d é c l a r a t i o n s des policiers et des é l é m e n t s recuei l l is a u p r è s des g e n d a r m e s , 

d ' u n e pa r t , q u e le 7 février 1994 A h m u t Akkus, avait déc l a r é q u e M a h m u t 
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T a n h é ta i t i m p l i q u é d a n s le P K K et, d ' a u t r e p a r t , q u e le n o m d u j eune 

h o m m e f igurai t su r u n e liste de p a r t i s a n s d u P K K q u e les g e n d a r m e s 

ava i en t t rouvée le 13 m a i 1994 s u r le corps d ' u n t e r ro r i s t e m o r t a p r è s u n 

a f f r o n t e m e n t . C e r t e s , A h m u t Akku§ a déc l a r é d e v a n t la cour d 'ass ises 

d 'Agr i qu ' i l ne savait pas ce qu ' i l é t a i t en t r a in de s igner et ignora i t t o u t de 

l ' impl ica t ion a l l éguée de M a h m u t T a n h d a n s le P K K , m a i s il n ' a pas é t é 

é tab l i que l le est celle des vers ions qu ' i l a d o n n é e s qu i est e n réa l i t é e x a c t e . 

Il es t possible qu ' i l a i t fait sa dépos i t ion en j u s t i c e d a n s l ' i n t en t ion d e se 

d i scu lper . D a n s la p r é s e n t e affaire, r ien ne p e r m e t n o n plus à la C o u r 

d ' é c a r t e r le réci t de la d é c o u v e r t e d ' u n e l iste d e p a r t i s a n s du P K K au mot i f 

qu ' i l a u r a i t é t é forgé de t ou t e s p ièces . La C o u r n ' a donc pas la convict ion q u e 

les m e m b r e s des forces de l ' o rd re a i en t agi sans avoir de ra i son p laus ib le de 

s o u p ç o n n e r M a h m u t T a n h d 'avoir c o m m i s u n e inf rac t ion p é n a l e . Elle n ' es t 

pas d a v a n t a g e p e r s u a d é e q u e 1'« i l légal i té » se t rouve é tab l i e d u fait qu ' i l n 'y 

ai t pas de pièces écr i t es où la d é t e n t i o n se t rouve cons ignée . Le r e q u é r a n t 

n ' a pas d e m a n d é q u e le r eg i s t r e d e g a r d e à vue soit c o m m u n i q u é . D 'a i l l eu r s 

ne se pose en l 'espèce a u c u n e ques t i on factuel le q u a n t a u m o m e n t ou au lieu 

où M a h m u t T a n h fut d é t e n u . 

166. E n ce qu i c o n c e r n e les a l l éga t ions de viola t ion d e l 'ar t ic le 5 § 2, il 

n ' e s t pas possible d ' é t ab l i r si et q u a n d des i n fo rma t ions on t é t é fournies à 

M a h m u t T a n h avan t son décès . L ' a b s e n c e de p reuves éc r i t e s q u e les ra i sons 

d e sa g a r d e à v u e lui on t é té i n d i q u é e s ne p e r m e t pas de d i re q u ' o n ne lui e n a 

fourni a u c u n e ou qu ' i l n ' a pu d é d u i r e les mot i fs de sa d é t e n t i o n du c o n t e x t e 

avec u n e c e r t i t u d e suff isante . Q u a n t à l ' a l léga t ion t i rée d e l 'ar t icle 5 § 3, la 

C o u r re lève q u e M a h m u t T a n h a é t é g a r d é à vue de v i n g t - q u a t r e à t r e n t e -

six h e u r e s sans avoir é t é t r a d u i t d e v a n t u n j u g e ou a u t r e m a g i s t r a t . C e r t e s , 

r i en n ' i nd ique qu ' i l eû t é té t r a d u i t devan t u n j u g e s'il n ' é t a i t pas décédé , le 

dro i t t u r c p e r m e t t a n t à l ' époque de d é t e n i r q u e l q u ' u n j u s q u ' à t r e n t e j o u r s . 

Ma i s a u c u n e d e m a n d e de p r o r o g a t i o n n 'ava i t é t é fo rmée et suppose r qu ' i l y 

a u r a i t eu i n é v i t a b l e m e n t viola t ion de l 'ar t ic le 5 § 3 re lève d e la spécu la t ion . 

P o u r ces m ê m e s mot i fs , la C o u r n ' e s t pas d i sposée à conc lu re q u e M a h m u t 

T a n h a é t é pr ivé d e la possibi l i té de c o n t e s t e r la légal i té de sa d é t e n t i o n . 

A u c u n e viola t ion des a u t r e s d ispos i t ions de l 'ar t ic le 5 n ' a y a n t é t é é t ab l i e , 

l 'ar t ic le 5 § 5 n ' e n t r e pas lui non p lus e n j e u . 

167. La C o u r conclut q u ' a u c u n e v io la t ion de l 'a r t ic le 5 de la 

C o n v e n t i o n n ' a é t é é tab l i e en l ' e spèce . 

(...) 

VIII . S U R L ' A P P L I C A T I O N DE L ' A R T I C L E 41 D E LA C O N V E N T I O N 

178. L ' a r t i c l e 41 de la C o n v e n t i o n é n o n c e : 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Hau t e Partie contractante ne permet d'effacer qu ' imparfai tement les 
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conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 
satisfaction équitable.» 

A. D o m m a g e m a t é r i e l 

179. Le r e q u é r a n t i n d i q u e q u e son fils, M a h m u t T a n h , é t a i t m a r i é et 

avai t u n e fille, â g é e a u j o u r d ' h u i de c inq a n s . Les d ix -hu i t mois qu i on t 

p r é c é d é sa m o r t , il é t a i t chau f f eu r e t condu i sa i t des p e r s o n n e s p o s s é d a n t 

u n e vo i tu re m a i s pas le p e r m i s de c o n d u i r e . Il t rava i l l a i t d e cinq à six mois 

p a r a n et r e t o u r n a i t vivre avec sa famil le le r e s t e d u t e m p s . Il pe rceva i t en 

m o y e n n e 1 625 000 000 l ivres t u r q u e s ( T R L ) pa r a n . C o m p t e t e n u d e son 

âge et de l ' e s p é r a n c e d e vie m o y e n n e en T u r q u i e , les ca lculs effectués 

c o n f o r m é m e n t a u x t ab les a c t u a r i e l l e s d o n n e n t la s o m m e cap i t a l i s ée de 

38 754,77 l ivres s t e r l i ng ( G B P ) . 

180. Le G o u v e r n e m e n t d é m e n t q u ' u n e v io la t ion a i t é t é p r o u v é e et 

s o u t i e n t qu ' i l ne ressor t d ' a u c u n é l é m e n t c o n v a i n c a n t q u e M a h m u t T a n h 

a i t é t é t u é d é l i b é r é m e n t . Il n 'y a u r a i t p a s de base à l 'octroi d ' u n e 

i n d e m n i t é . En t o u t e h y p o t h è s e , la s o m m e r é c l a m é e s e r a i t excess ive . 

181. P o u r ce qu i es t d e la d e m a n d e d u r e q u é r a n t c o n c e r n a n t le 

m a n q u e à g a g n e r , il doi t y avoir , se lon la j u r i s p r u d e n c e de la C o u r , u n 

l ien d e causa l i t é m a n i f e s t e e n t r e le d o m m a g e a l l égué p a r le r e q u é r a n t et 

la v io la t ion de la C o n v e n t i o n et cela p e u t , le cas é c h é a n t , i nc lu re u n e 

i n d e m n i t é a u t i t r e de la p e r t e de r e v e n u s (voir, e n t r e a u t r e s , les a r r ê t s 

Barbera, Messegué et Jabardo c. Espagne ( a r t i c le 50) d u 13 j u i n 1994, sér ie A 

n° 285-C, p p . 57-58, §§ 16-20, e t Çakici p r é c i t é , § 127). 

182. Il p e u t se révéler imposs ib le , en ra i son d u c a r a c t è r e fo rcémen t 

a l éa to i r e d u d o m m a g e d é c o u l a n t de la viola t ion, d e chiffrer p r é c i s é m e n t 

les s o m m e s nécessa i r e s à l 'octroi d ' u n e r é p a r a t i o n to t a l e (restitutio in 

integrum) p o u r les p e r t e s m a t é r i e l l e s subies p a r u n r e q u é r a n t ( a r r ê t Young, 

James et Webster c. Royaume-Uni (ar t ic le 50) du 18 oc tobre 1982, sér ie A n° 55 , 

pp . 6-7, § 11). U n e s o m m e peu t n é a n m o i n s ê t r e a l louée n o n o b s t a n t les 

n o m b r e u x fac teu r s i m p o n d é r a b l e s e n t r a n t en j e u d a n s l ' éva lua t ion des 

p e r t e s fu tu re s , m ê m e si p lus le t e m p s écoulé est i m p o r t a n t et p lus le l ien 

e n t r e la viola t ion e t le d o m m a g e devien t ince r t a in . La ques t i on à t r a n c h e r 

est celle du m o n t a n t de la sa t i s fac t ion é q u i t a b l e , p a r r a p p o r t a u x p e r t e s 

pas sées et f u tu r e s , qu ' i l y a lieu d ' a cco rde r à un r e q u é r a n t ; la C o u r j ou i t 

en la m a t i è r e d ' u n pouvoir d ' a p p r é c i a t i o n don t elle use en fonction d e ce 

qu ' e l l e e s t i m e é q u i t a b l e ( a r r ê t s S u n d a y T i m e s c. Royaume-Uni (n° 1) 

(ar t ic le 50) du 6 n o v e m b r e 1980, sér ie A n" 38 , p . 9, § 15, et Smith et Grady 

c. Royaume-Uni ( sa t is fact ion é q u i t a b l e ) , n M 33985/96 et 33986/96 , §§ 18-19, 

C E D H 2000-IX) . 

183. L a C o u r a conclu ( p a r a g r a p h e 154 ci -dessus) q u e le décès de 

M a h m u t T a n h e n g a g e a i t la r e s p o n s a b i l i t é des a u t o r i t é s au r e g a r d de 

l ' a r t ic le 2 de la C o n v e n t i o n . D a n s ces cond i t i ons , il ex is ta i t u n l ien de 
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c a u s a l i t é e n t r e la v io la t ion de l ' a r t ic le 2 et la p e r t e p a r la veuve et l ' enfan t 

d e M a h m u t T a n h du sou t i en financier qu ' i l r e p r é s e n t a i t p o u r el les . La 

C o u r re lève q u e le G o u v e r n e m e n t ne c o n t e s t e pas le m o n t a n t r é c l a m é 

p a r le r e q u é r a n t , si ce n ' e s t qu ' i l le t r ouve d e m a n i è r e g é n é r a l e excessif. 

E u é g a r d a u x o b s e r v a t i o n s dé t a i l l é e s q u e le r e q u é r a n t a p r é s e n t é e s à 

p ropos d e la b a s e a c t u a r i e l l e à r e t e n i r p o u r ca lcu le r la s o m m e en cap i t a l 

qu ' i l convien t de lui a l louer afin de re f l é t e r la p e r t e de r e v e n u s q u e le 

décès d e M a h m u t T a n h a e n t r a î n é e , la C o u r oc t ro ie 38 754, 77 G B P , q u e 

le r e q u é r a n t d é t i e n d r a p o u r la veuve e t la fille d e M a h m u t T a n h , c e t t e 

s o m m e d e v a n t ê t r e conve r t i e en livres t u r q u e s a u t a u x app l i cab le à la 

d a t e d u r è g l e m e n t . 

B. D o m m a g e m o r a l 

184. Le r e q u é r a n t sol l ici te , c o m p t e t e n u de la g rav i t é et d u n o m b r e des 

v io la t ions a l l é g u é e s , 30 000 G B P p o u r la veuve et la fille de son fils e t 

10 000 G B P p o u r l u i - m ê m e au t i t r e du d o m m a g e m o r a l . 

185. Le G o u v e r n e m e n t t r ouve ces s o m m e s excess ives et fait va loi r 

qu ' i l faut év i t e r u n e n r i c h i s s e m e n t sans c a u s e . 

186. La C o u r r appe l l e avoir conclu q u e les a u t o r i t é s é t a i e n t 

r e sponsab le s d u décès du fils d u r e q u é r a n t p e n d a n t sa g a r d e à vue . O u t r e 

la v io la t ion d e l 'ar t ic le 2 à cet éga rd , elle a e s t i m é q u e les a u t o r i t é s 

n ' a v a i e n t pas a s s u r é u n e e n q u ê t e e t u n r ecou r s effectifs su r ces d e u x 

po in t s , et on t a insi m é c o n n u l 'obl igat ion p r o c é d u r a l e q u e leur font 

l 'ar t ic le 2 et l 'ar t ic le 13 d e la C o n v e n t i o n . D a n s ces cond i t ions e t vu les 

i n d e m n i t é s a l louées d a n s des affaires c o m p a r a b l e s , la C o u r oct roie en 

é q u i t é au t i t re du d o m m a g e m o r a l 2 0 0 0 0 G B P q u e le r e q u é r a n t d é t i e n d r a 

p o u r la veuve et la fille de son fils et 10 000 G B P p o u r le d o m m a g e m o r a l 

subi p a r le r e q u é r a n t à t i t r e pe r sonne l , ces s o m m e s d e v a n t ê t r e conver t i es 

e n l ivres t u r q u e s a u t a u x app l i cab le à la d a t e d u r è g l e m e n t . 

C. F r a i s e t d é p e n s 

187. Le r e q u é r a n t r e v e n d i q u e 14627 G B P p o u r h o n o r a i r e s d ' avoca t et 

d é p e n s , c e t t e s o m m e d e v a n t ê t r e ve r sée su r le c o m p t e b a n c a i r e d e ses 

r e p r é s e n t a n t s a u R o y a u m e - U n i . C e t t e s o m m e c o m p r e n d 1 560 G B P p o u r 

frais d e t r a d u c t i o n , 375 G B P p o u r frais a d m i n i s t r a t i f s , les h o n o r a i r e s à 

r a i son d e q u a r a n t e - d e u x h e u r e s de t rava i l a u t a r i f de 100 G B P p o u r 

l 'avocat d u r e q u é r a n t au R o y a u m e - U n i et 4 8 6 7 G B P p o u r le t r ava i l 

e f fec tué p a r les avoca t s en T u r q u i e . 

188. P o u r le G o u v e r n e m e n t , c e t t e s o m m e est excessive et r epose s u r 

u n e b a s e fictive. Le G o u v e r n e m e n t s o u t i e n t en p a r t i c u l i e r q u e le tarif 

h o r a i r e est ho r s de p ropos en ce qu i c o n c e r n e les h o n o r a i r e s d ' avoca t en 
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T u r q u i e et q u e les p ièces just i f icat ives a f fé ren tes aux d é p e n s e s 

a d m i n i s t r a t i v e s son t insuf f i san tes . Il c o n t e s t e auss i qu ' i l faille v e r s e r quo i 

q u e ce soit a u Pro je t k u r d e p o u r les d r o i t s d e l ' h o m m e ( P K D H ) , q u i a j o u é 

u n rôle fictif en ce qu i c o n c e r n e la r e q u ê t e . Les frais de t r a d u c t i o n s e r a i e n t 

eux auss i e x a g é r é s . 

189. La C o u r re lève q u e le r e p r é s e n t a n t du r e q u é r a n t d e v a n t elle est 

M . P. Leach , solicitor t r a v a i l l a n t p o u r le P K D H . S t a t u a n t en é q u i t é et 

p r e n a n t en c o m p t e le d é t a i l des d e m a n d e s p r é s e n t é e s p a r le r e q u é r a n t , 

elle a l loue à celui-ci 12 000 G B P plus tou t m o n t a n t p o u v a n t ê t r e dû au 

t i t r e d e la t a x e s u r la v a l e u r a j o u t é e , s o m m e qu i d e v r a ê t r e v e r s é e s u r le 

c o m p t e b a n c a i r e en l ivres s t e r l i n g se t r o u v a n t au R o y a u m e - U n i , 

c o n f o r m é m e n t aux ind ica t ions qu i f iguren t d a n s la d e m a n d e de 

sa t i s fac t ion é q u i t a b l e d é p o s é e p a r le r e q u é r a n t . 

D . I n t é r ê t s m o r a t o i r e s 

190. Se lon les i n f o r m a t i o n s d o n t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 

app l i cab le a u R o y a u m e - U n i à la d a t e d ' a d o p t i o n d u p r é s e n t a r r ê t es t de 

7,5 % l 'an. 

PAR CES MOTIFS, LA COUR 

1. Rejette, à l ' u n a n i m i t é , l ' excep t ion p r é l i m i n a i r e d u G o u v e r n e m e n t ; 

2. Dit, p a r six voix c o n t r e u n e , q u e l 'E t a t d é f e n d e u r est r e s p o n s a b l e , au 

r e g a r d d e l ' a r t ic le 2 d e la C o n v e n t i o n , d u décès de M a h m u t T a n h ; 

3 . Dit, à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion d e l ' a r t ic le 2 de la C o n v e n t i o n , 

les a u t o r i t é s de l 'E ta t d é f e n d e u r n ' a y a n t pas m e n é u n e e n q u ê t e 

effective su r les c i r c o n s t a n c e s du d é c è s d e M a h m u t T a n h ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a p a s eu v io la t ion d e l ' a r t ic le 3 d e la 

C o n v e n t i o n ; 

5. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a p a s eu v io la t ion d e l 'a r t ic le 5 d e la 

C o n v e n t i o n ; 

6. Dit, p a r six voix c o n t r e u n e , qu ' i l y eu v io la t ion d e l ' a r t ic le 13 de la 

C o n v e n t i o n ; 

7. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu v io la t ion d e s a r t i c l es 14 et 18 d e la 

C o n v e n t i o n ; 

8. Dit, p a r six voix c o n t r e u n e , q u e l 'E ta t d é f e n d e u r doi t v e r s e r au 

r e q u é r a n t , d a n s les t ro i s mois su ivan t la d a t e à l aque l l e l ' a r r ê t 

d e v i e n d r a déf ini t i f c o n f o r m é m e n t à l ' a r t ic le 44 § 2 d e la C o n v e n t i o n , 
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les s o m m e s c i - ap rès , à conve r t i r en l ivres t u r q u e s à la d a t e d u 

r è g l e m e n t : 

a) p o u r d o m m a g e m a t é r i e l , 38 754,77 G B P ( t r e n t e - h u i t mil le sep t 

c e n t c i n q u a n t e - q u a t r e l ivres s t e r l i n g so ixan te -d ix - sep t p e n c e ) , 

s o m m e q u e le r e q u é r a n t d é t i e n d r a p o u r la veuve et la fille de son fils; 

b) p o u r d o m m a g e m o r a l : 

i. 20 000 G B P (vingt mi l le l ivres s t e r l ing ) q u e le r e q u é r a n t 

d é t i e n d r a p o u r la veuve et la fille d e son fils ; 

ii. 10 000 G B P (dix mil le livres s t e r l i ng ) p o u r le r e q u é r a n t à t i t r e 

p e r s o n n e l ; 

9. Dit, à l ' u n a n i m i t é , q u e l 'E t a t d é f e n d e u r doi t v e r s e r au r e q u é r a n t , 

d a n s le m ê m e déla i d e t ro is mois et su r le c o m p t e b a n c a i r e q u e 

l ' i n t é r e s sé a i n d i q u é au R o y a u m e - U n i , 12 000 G B P (douze mil le 

l ivres s t e r l ing ) p o u r frais et d é p e n s , p lus t ou t m o n t a n t p o u v a n t ê t r e 

dû au t i t r e de la t a x e s u r la v a l e u r a j o u t é e ; 

10. Dit, à l ' u n a n i m i t é , q u e ces m o n t a n t s s e r o n t à m a j o r e r d ' u n i n t é r ê t 

s i m p l e de 7,5 % à c o m p t e r de l ' e x p i r a t i o n d u d i t dé la i et j u s q u ' a u 

v e r s e m e n t ; 

11. Rejette, à l ' u n a n i m i t é , la d e m a n d e d e sa t i s fac t ion é q u i t a b l e p o u r le 

su rp lu s . 

Fa i t en a n g l a i s , puis c o m m u n i q u é p a r écr i t le 10 avri l 2 0 0 1 , en 

a p p l i c a t i o n de l ' a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ J . -P . COSTA 

Gre f f i è re P r é s i d e n t 

(...) 
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SUMMARY1 

Prison condit ions 

Article 3 

Degrading treatment - Prison conditions - Detention in segregation unit - Visit of prison by 
delegation of the European Commission of Human Rights - Absence of intention of authorities 
to humiliate or debase - Examination of conditions of detention 

Article 6 § 2 

Absence of right to separate treatment for accused and convicted persons in prison 

Article 8 

Correspondence - Systematic opening by prison authorities of letters from the European 
Commission of Human Rights - Interference - Prevention of disorder - Prevention of crime -
Necessary in a democratic society - Negligible risk of abusive use of forged envelopes 

* 
* * 

In August 1994 the applicant, a British national, was arrested at Athens Airport for 
drug offences. He was taken to police headquar ters before being transferred to 
prison, where he was admitted to the prisoners' psychiatric hospital in a comatose 
state, suffering from drug withdrawal symptoms. He was discharged from the 
hospital a few days later and placed in the segregation unit of the prison, where 
he shared his cell with another prisoner. The cell, which measured approximately 
7 sq. m, had two beds, between which it was hardly possible to walk. There was a 
window in the roof which did not open and let no light through; otherwise, there 
were no windows apart from a peephole in one of the two doors. There was an 
Asian-type toilet without any screen or curtain separating it from the rest of the 
cell. Due to the lack of ventilation, the cell was very hot during the period of the 
applicant's detention there. The door of the cell was open during daytime but 
locked at night. After two weeks in the segregation unit, the applicant was 
offered the possibility of being transferred to an ordinary cell in the wing. 
However, he turned down the offer on the ground that that wing was for drug 
addicts and he wanted to stay away from drugs. The applicant left the 
segregation unit at the end of October or beginning of November 1994. In July 
1995 he was found guilty of drug offences and sentenced to thirteen years ' 
imprisonment and a fine. In November 1997 a court of appeal upheld his 

1, This summary by the Registry does not bind the Court . 
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conviction but reduced the sentence to nine years ' imprisonment and ordered his 
expulsion from Greece. He was expelled in J u n e 1998. A delegation of the 
European Commission of Human Rights visited the segregation unit where the 
applicant had been detained and also heard evidence from three witnesses: the 
director of the prison at the relevant t ime, a prison social worker and the 
applicant's cell-mate. 

Held 
(1) Article 3: The applicant's placement in the segregation unit was decided by 
the prison authorities on the ground that he was suffering from withdrawal 
symptoms. While he was later offered a transfer to an ordinary cell, it appeared 
from the evidence given to the Commission's delegates that drugs were illegally 
circulating there and in these circumstances the applicant could not be blamed for 
refusing the transfer. Therefore, he did not in any way consent to being detained in 
the segregation unit. As regards the conditions of detention in the segregation 
unit, the Court had regard to the findings of the Commission's delegates, 
especially as to the size, lighting and ventilation of the applicant's cell. Although 
the limited possibility of movement due to the fact that the cell door was open 
during the day must have given the applicant some form of relief, he nevertheless 
had to spend at least part of the evening and the entire night in his cell, built for 
one person, along with another inmate, confined to his bed. There was no 
ventilation and the cells were exceedingly hot. Moreover, the applicant had to use 
the toilet in the cell, which was not separated by a screen. There was no evidence 
that there was a positive intention of humiliating or debasing the applicant but the 
absence of such a purpose cannot conclusively rule out a finding of a violation of 
Article 3. In the present case, the authorities took no steps to improve the 
objectively unacceptable conditions of the applicant's detention. This omission 
denoted lack of respect for the applicant. The prison conditions complained of 
diminished the applicant's human dignity and produced in him feelings of 
anguish and inferiority capable of humiliating and debasing him and possibly 
breaking his physical or moral resistance. In sum, the conditions of the 
applicant's detention in the segregation unit amounted to degrading t reatment 
within the meaning of Article 3. 

Conclusion: violation (unanimously). 
(2) Article 6 § 2: The Convention contains no Article providing for separate 
t rea tment of convicted and accused persons in prison and Article 6 § 2 could not 
be interpreted as having been violated on the ground that the applicant, as a 
remand prisoner, was subjected to the same t reatment as convicted prisoners. 
Conclusion: no violation (unanimously). 

(3) Article 8: The systematic opening of letters from the Commission to the 
applicant constituted an interference with his right to respect for his 
correspondence. The interference had a legal basis and pursued the legitimate 
aims of the prevention of disorder and crime. As to the necessity of the 
interference, there were no compelling reasons justifying the monitoring of the 
correspondence, the confidentiality of which it was important to respect. With 
regard to the Government 's reference to the possibility of the Commission's 
envelopes being forged in order to smuggle prohibited material into the prison, 
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this risk was so negligible that it had to be discounted. Accordingly, the 
interference complained of was not necessary in a democratic society. 
Conclusion: violation (six votes to one). 

Article 41: The Court made an award in respect of non-pecuniary damage. 
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I n t h e c a s e o f P e e r s v. G r e e c e , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Second Sec t i on ) , s i t t i ng as a 

C h a m b e r c o m p o s e d of: 
M r A . B . BAKA, President, 
M r G. BONELLO, 
M r s V. STRÄZNTCKÄ, 

M r P . LORENZEN, 
M r M . FISCHBACH, 
M r E. LEVTTS, judges, 
M r s C D . SPINELLIS, ad hocjudge, 

a n d M r E. FRIBERGH, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r i v a t e on 5 O c t o b e r 2000 a n d 5 Apr i l 2 0 0 1 , 
Del ivers t h e following j u d g m e n t , wh ich was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

PROCEDURE 

1. T h e case was r e f e r r e d to t h e C o u r t , in a c c o r d a n c e wi th t h e 
provis ions app l i cab l e p r io r to t h e e n t r y i n to force of Pro toco l No . 11 to 
t h e C o n v e n t i o n for the P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l 
F r e e d o m s ( " the C o n v e n t i o n " ) , by t h e E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s (" the C o m m i s s i o n " ) on 11 S e p t e m b e r 1999 (Art ic le 5 § 4 of 
P ro toco l No . 11 a n d f o r m e r Ar t i c les 47 a n d 48 of t h e C o n v e n t i o n ) . 

2. T h e case o r i g i n a t e d in a n a p p l i c a t i o n (no. 28524/95) a g a i n s t t h e 
H e l l e n i c R e p u b l i c lodged w i t h t h e C o m m i s s i o n u n d e r f o r m e r Ar t i c l e 25 
of t h e C o n v e n t i o n by a U n i t e d K i n g d o m n a t i o n a l , M r D o n a l d P e e r s ( " the 
a p p l i c a n t " ) , on 9 O c t o b e r 1994. 

3. T h e a p p l i c a n t a l l eged , in p a r t i c u l a r , t h a t t h e cond i t i ons of his 
d e t e n t i o n a t Kor ida l los P r i son a m o u n t e d to i n h u m a n a n d degrading-
t r e a t m e n t . H e also c l a i m e d t h a t the fa i lure of t h e p r i son a u t h o r i t i e s to 
p rov ide for a specia l r e g i m e for r e m a n d p r i s o n e r s a m o u n t e d to a 
v io la t ion of t h e p r e s u m p t i o n of i nnocence . H e f u r t h e r a l leged t h a t l e t t e r s 
sen t to h i m by t h e C o m m i s s i o n ' s S e c r e t a r i a t w e r e o p e n e d by t h e p r i son 
a d m i n i s t r a t i o n . 

4. T h e app l i ca t i on was d e c l a r e d p a r t l y admis s ib l e by the C o m m i s s i o n 
on 21 M a y 1998. O n 22 J u n e 1998 t h e C o m m i s s i o n c a r r i e d ou t a fact
f ind ing visit a t Kor ida l los P r i son . In its r e p o r t of 4 J u n e 1999 ( fo rmer 
Ar t ic le 31 of t he C o n v e n t i o n ) 1 , it e x p r e s s e d the op in ion , by twenty-s ix 
vo tes to one , t h a t t h e r e had b e e n a v io la t ion of Ar t ic le 3 as a r e su l t of t h e 
cond i t ions of t he a p p l i c a n t ' s d e t e n t i o n in t h e s e g r e g a t i o n un i t of t h e D e l t a 
w i n g at Kor ida l lo s P r i son . It a l so e x p r e s s e d the u n a n i m o u s op in ion t h a t 

1. Note by the Registry. The report is obtainable from the Registry. 
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t h e r e h a d b e e n no v io la t ion of Ar t ic le 6 § 2 a n d t h a t t h e r e h a d b e e n a 
v io la t ion of Ar t i c l e 8. 

5. Before t he C o u r t t he app l i can t , w h o h a d been g r a n t e d legal a id , was 
r e p r e s e n t e d by his counse l . T h e G r e e k G o v e r n m e n t ( " the G o v e r n m e n t " ) 
w e r e r e p r e s e n t e d by t he i r A g e n t , M r E. Vo lan i s , P r e s i d e n t of t h e S t a t e 
Lega l Counc i l . 

6. O n 20 S e p t e m b e r 1999 a p a n e l of t he G r a n d C h a m b e r d e t e r m i n e d 
t h a t t h e case shou ld be dec ided by a C h a m b e r c o n s t i t u t e d w i th in o n e of 
t h e Sec t ions of t h e C o u r t (Rule 100 § 1 of t h e R u l e s of C o u r t ) . 
S u b s e q u e n t l y t h e app l i ca t i on was a l l oca t ed to t h e Second Sec t ion 
(Rule 52 § 1 of t h e Ru les of C o u r t ) . W i t h i n t h a t Sec t ion , t he C h a m b e r 
t h a t would c o n s i d e r t h e case (Art ic le 27 § 1 of t h e C o n v e n t i o n ) w a s 
c o n s t i t u t e d as p rov ided in Ru le 26 § 1. M r C.L. Rozak i s , t h e j u d g e e l ec t ed 
in r e spec t of G r e e c e , w h o h a d t a k e n p a r t in t he C o m m i s s i o n ' s e x a m i n a t i o n 
of t h e case , w i t h d r e w from s i t t i n g in t he case (Rule 28) . T h e G o v e r n m e n t 
accord ing ly a p p o i n t e d M r s C D . Spinel l is to sit as a n ad hoc j u d g e 
(Art ic le 27 § 2 of t h e C o n v e n t i o n a n d R u l e 29 § 1). 

7. A h e a r i n g took place in publ ic in t he H u m a n R i g h t s Bu i ld ing , 
S t r a s b o u r g , on 5 O c t o b e r 2000 (Ru le 59 § 2) . 

T h e r e a p p e a r e d before t h e C o u r t : 

(a) for the Government 
M r M. APESSOS, Sen io r Adviser , S t a t e Lega l Counc i l , Agent, 
M r I. BAKOPOULOS, Adviser , S t a t e Lega l Counc i l , Counsel; 

(b) for the applicant 
M r s R. SPARTALIARETAKI, Lawyer , 
M r A . ARETAKIS, Lawyer , 

Counsel, 
Adviser. 

T h e C o u r t h e a r d a d d r e s s e s by M r s S p a r t a l i - A r e t a k i a n d M r Apessos . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. O u t l i n e o f e v e n t s 

8. O n 19 A u g u s t 1994 t h e a p p l i c a n t , w h o h a d b e e n t r e a t e d for h e r o i n 
add i c t i on in t h e U n i t e d K i n g d o m , was a r r e s t e d a t A t h e n s A i r p o r t for d r u g 
offences. H e was t r a n s f e r r e d to t h e c e n t r a l police h e a d q u a r t e r s of A t h e n s 
in A l e x a n d r a s A v e n u e , w h e r e he was d e t a i n e d un t i l 24 A u g u s t 1994. 
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9. O n 24 A u g u s t 1994 t h e a p p l i c a n t was t r a n s f e r r e d to Kor ida l los 
P r i son a n d w a s a d m i t t e d in a c o m a t o s e s t a t e t o t h e p r i s o n e r s ' p sych ia t r i c 
hosp i t a l . 

10. O n 30 A u g u s t 1994 he was d i s c h a r g e d from t h e p sych ia t r i c 
hosp i ta l . T h e cer t i f i ca te of d i s c h a r g e de sc r ibed h im as a d r u g use r . H e 
was i m m e d i a t e l y t a k e n to Kor ida l los P r i son p r o p e r . 

11. T h e a p p l i c a n t was p laced in t h e s e g r e g a t i o n un i t of t h e " D e l t a " 
w i n g of t h e p r i son . S u b s e q u e n t l y , he w a s t r a n s f e r r e d t o t h e " A l p h a " w ing . 

12. O n 28 J u l y 1995 t h e a p p l i c a n t was found gui l ty of d r u g offences by 
t h e t h r e e - m e m b e r C o u r t of A p p e a l (ToqiEAEc; E(j)ETEto) of A t h e n s , wh ich , 
d u e to t he n a t u r e of t h e c h a r g e s , sa t as a first-instance cour t . T h e cou r t 
a c k n o w l e d g e d t h a t the a p p l i c a n t was a d r u g addic t a n d s e n t e n c e d h i m to 
t h i r t e e n y e a r s ' i m p r i s o n m e n t a n d a fine of 5,000,000 d r a c h m a s . T h e 
app l i can t a p p e a l e d . 

13. In N o v e m b e r 1995 t h e r e was a riot in Kor ida l los P r i son . 
14. O n 30 A u g u s t 1996 M s Vasi l ik i F r a g a t h u l a , a social w o r k e r of 

Kor ida l los P r i son , r e p o r t e d to t h e p r i son gove rno r , inter alia, t he following 
facts . T h e a p p l i c a n t , a f te r his convic t ion , s h a r e d a cell wi th one o t h e r 
convict . L e t t e r s s en t by t h e a p p l i c a n t w e r e not o p e n e d . L e t t e r s sen t to 
t h e a p p l i c a n t by t he E u r o p e a n C o m m i s s i o n of H u m a n R i g h t s w e r e 
o p e n e d by a p r i son officer in front of t h e a p p l i c a n t . F o r e i g n e r s w h o did 
not speak G r e e k could no t p a r t i c i p a t e in t h e voca t iona l t r a i n i n g cour ses 
o r g a n i s e d in Kor ida l los P r i son . A p r o g r a m m e for l e a r n i n g G r e e k h a d once 
b e e n avai lab le in t he p r i son l ibrary bu t was d e s t r o y e d d u r i n g t h e r io t . 
H o w e v e r , it was t h e i n t e n t i o n of t he wel fa re office to r ep l ace it in d u e 
c o u r s e . A c c o r d i n g to t h e P e n i t e n t i a r y C o d e , r e m a n d p r i s o n e r s did not 
have t he r igh t to work . H o w e v e r , t he a p p l i c a n t , a f te r his convic t ion , 
s t a r t e d w o r k i n g as a c l e a n e r . A lmos t i m m e d i a t e l y a f te r his a r r iva l a t 
Kor ida l los P r i son the a p p l i c a n t s t a r t e d b e i n g t r e a t e d by D r P. , a 
psych ia t r i s t . H e c o n t i n u e d to p a r t i c i p a t e in t he a w a r e n e s s a n d self-help 
t h e r a p e u t i c p r o g r a m m e s for t h e fore ign p r i s o n e r s of two o r g a n i s a t i o n s , 
D r u g Addic t s A n o n y m o u s a n d O v e r 18. H e was also indiv idual ly t r e a t e d 
by a psychologis t w h o was a m e m b e r of D r u g Add ic t s A n o n y m o u s . Af te r 
t h e a p p l i c a n t ' s a r r iva l at Kor ida l los P r i son , his case was followed by the 
p r i son ' s we l fa re office. It was t r u e t h a t no d i s t i nc t i ons w e r e m a d e 
b e t w e e n r e m a n d p r i sone r s a n d convic ts . 

15. In S e p t e m b e r 1996 t h e a p p l i c a n t w a s t r a n s f e r r e d from Kor ida l los 
to T i r i n t h a Pr i son . A c c o r d i n g to a l e t t e r by t h e g o v e r n o r of T i r i n t h a P r i son 
d a t e d 20 N o v e m b e r 1996, th is was d o n e " to e n s u r e b e t t e r cond i t i ons of 
d e t e n t i o n for t h e a p p l i c a n t " . F r o m T i r i n t h a P r i son t h e app l i can t was 
t r a n s f e r r e d a t his r e q u e s t to Agias Pr i son in C a n e a . 

16. In N o v e m b e r 1997 a cour t of a p p e a l u p h e l d the a p p l i c a n t ' s 
convic t ion b u t r e d u c e d his s e n t e n c e to n i n e y e a r s ' i m p r i s o n m e n t a n d 
o r d e r e d his expu l s ion from G r e e c e . 
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17. O n 2 J u n e 1998 the a p p l i c a n t app l i ed for r e l e a s e on p r o b a t i o n . O n 
10 J u n e 1998 a C h a m b e r of t he C a n e a F i r s t - I n s t a n c e C r i m i n a l C o u r t 
g r a n t e d his app l i ca t i on . T h e a p p l i c a n t was r e l e a s e d f rom pr i son a n d was 
t r a n s f e r r e d to t he C a n e a d e p o r t a t i o n c e n t r e . F r o m t h e r e he was t a k e n to 
P i r a e u s a n d expe l l ed from G r e e c e i m m e d i a t e l y a f te r his a p p e a r a n c e 
before t h e C o m m i s s i o n ' s d e l e g a t e s a t Kor ida l los P r i son on 22 J u n e 1998. 

B. O r a l e v i d e n c e b e f o r e t h e C o m m i s s i o n ' s d e l e g a t e s 

18. T h e ev idence of t h e a p p l i c a n t a n d t h e t h r e e w i t n e s s e s w h o 
a p p e a r e d before t h e d e l e g a t e s a t Kor ida l los P r i son on 22 J u n e 1998 m a y 
be s u m m a r i s e d as follows. 

/. The applicant 

(a) Condit ions of detent ion in Koridallos pr isoners ' psychiatric hospital 

19. T h e a p p l i c a n t was a d m i t t e d to Kor ida l los p r i s o n e r s ' p sych ia t r i c 
hosp i t a l on 24 A u g u s t 1994. Ini t ia l ly , he was d e t a i n e d in a s ingle cell for 
t h r e e days . H e s lept all t h e t i m e d u e to m e d i c a t i o n . It was a n o t h e r 
p r i s o n e r w h o told h i m how long he h a d b e e n t h e r e . W h e n he woke u p , he 
w a s m o v e d to a cell w i t h e ight to t e n "very d i s t u r b e d " p e r s o n s . T h e y s lept 
o n m a t t r e s s e s on t h e floor. It was ho t , bu t t he w indows w e r e open . 
Occas iona l ly , t h e d o o r would o p e n a n d t h e y would be a l lowed ou t to go to 
t h e toi le t or have a shower or walk in t he ya rd . M e a l s w e r e se rved in p las t i c 
c o n t a i n e r s on t h e floor. H e s t ayed for four to five days a n d n i g h t s in t h e 
s econd cell . 

(b) Condit ions of detent ion in the segregat ion unit o f the Delta wing 

20. S u b s e q u e n t l y t h e a p p l i c a n t was t a k e n to t h e p r i son p r o p e r . H e 
a s k e d to be kep t s o m e w h e r e q u i e t a n d he was i m m e d i a t e l y p laced in t h e 
s e g r e g a t i o n un i t of t h e D e l t a wing . At first , t h e a p p l i c a n t did no t know 
t h a t he was in a s e g r e g a t i o n u n i t . 

2 1 . T h e cell was very smal l a n d h igh . It h a d two doors a n d t h e r e w e r e 
two b e d s . O n e could h a r d l y walk b e t w e e n t h e m . D u r i n g the e n t i r e pe r iod 
of his s t ay in t h e s e g r e g a t i o n un i t he was d e t a i n e d w i t h a n o t h e r p e r s o n , 
M r P e t r o s P a p a d i m i t r i o u . T h e r e was only one window in t h e roof wh ich did 
no t o p e n a n d which was so d i r t y t h a t no l ight could pass t h r o u g h . T h e r e 
was j u s t o n e e lec t r i c b u l b which did not p rov ide sufficient l ight for r e a d i n g . 
T h e r e w e r e no o t h e r windows a p a r t from a p e e p h o l e in o n e of t h e two 
doo r s , wh ich could be o p e n e d . T h e r e was a n As ian - type toi le t in t h e cell . 
T h e r e was no s c r e e n or c u r t a i n s e p a r a t i n g t he toi let f rom t h e res t of t h e 
cell . S o m e t i m e s t h e toi le t wou ld flush a n d s o m e t i m e s not . T h e r e was only 
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one s h o w e r in t h e u n i t , wh ich c o n t a i n e d n ine cells w i t h u p to t h r e e 
p r i s o n e r s in each . T h e r e was no sink in t he cell. 

22. It was A u g u s t w h e n t h e a p p l i c a n t was p laced in t he s e g r e g a t i o n 
un i t . It was very ho t . D u r i n g t h e day the door of his cell would be o p e n . 
T h e s e g r e g a t i o n u n i t was u n s u p e r v i s e d a n d " a n y t h i n g could h a p p e n " . 
H o w e v e r , t h e a p p l i c a n t h a d not b e e n i l l - t r ea t ed by a n y p a r t i c u l a r p e r s o n . 
T h e r e w e r e two sma l l h igh-wal led y a r d s , " t e n s t eps fo rward , t e n s t eps 
back" . At n igh t t h e d o o r of his cell wou ld be locked. As t h e r e was no 
ven t i l a t i on t h e cell b e c a m e so hot t h a t t h e app l i can t would w a k e u p 
d r e n c h e d . In o r d e r to have w a t e r in his cell , t h e a p p l i c a n t would fill a 
b o t t l e from the t a p n e a r t h e shower a n d s o m e t i m e s f rom t h e to i le t f lush. 

23 . Af te r m a y b e two w e e k s in t h e s e g r e g a t i o n un i t , t h e a p p l i c a n t was 
offered t h e possibi l i ty of go ing to t h e o r d i n a r y cells in t h e D e l t a wing . 
H o w e v e r , h e h a d to t u r n th i s offer down b e c a u s e t h e D e l t a w ing was for 
d r u g add ic t s a n d "he w a n t e d to s tay a w a y from d r u g s " . T h e r e w e r e no 
d r u g add ic t s in t h e s e g r e g a t i o n un i t . 

(c) Condi t ions of de tent ion in the Alpha wing 

24. T h e app l i can t d id no t r e m e m b e r exac t ly w h e n he left t h e 
s e g r e g a t i o n un i t - p e r h a p s two or two a n d a ha l f m o n t h s l a t e r , a t t h e e n d 
of O c t o b e r or t h e b e g i n n i n g of N o v e m b e r . H e was m o v e d to t h e A l p h a 
w i n g w h e r e m a i n l y e c o n o m i c of fenders w e r e kep t . M r P a p a d i m i t r i o u was 
moved w i t h h i m a n d t h e y c o n t i n u e d to s h a r e t h e s a m e cell . 

25. A l p h a was t h e bes t w i n g in t h e p r i son . H o w e v e r , it was still d i r t y 
a n d ove rc rowded . T h e r e w e r e t h r e e b e d s in each cell: two b u n k b e d s , o n e 
on t o p of t h e o t h e r , a n d a t h i r d bed. Usua l ly , t h e r e w e r e t h r e e p r i s o n e r s in 
each cell. T h e r e w a s a s ink a n d an As ian - type toi le t . T h e r e was a p las t i c 
s c r e e n on o n e s ide of t h e to i le t , p a r t of wh ich was b r o k e n . A l t h o u g h o n e 
could not see t he i n m a t e u s i n g the toi le t , o n e could smel l a n d h e a r h i m . 
T h e cell h a d a window. S o m e t i m e s t h e r e was a t ab l e a n d a cha i r in t h e cell. 

26. T h e doors of t h e cells w e r e locked b e t w e e n 1 p . m . a n d 3 p . m . a n d 
b e t w e e n 8.30 p .m . a n d 8 a .m. T h i s s c h e d u l e differed by o n e h o u r b e t w e e n 
s u m m e r a n d w i n t e r . T h e cells w e r e very noisy d u e to fellow i n m a t e s ' 
te levis ion a n d r a d i o se t s . T h e p r i s o n e r s h a d no c o n t r o l over t h e l ight 
swi tches . In w i n t e r , t he cells w e r e very cold as t h e y w e r e h e a t e d for only 
two h o u r s a day. S o m e t i m e s t h e a p p l i c a n t h a d to s t ay in bed u n d e r his 
b l a n k e t s to k e e p w a r m . After t h e r iot , s eve ra l w indows w e r e b r o k e n a n d 
it was f r eez ing in t he p r i son . In t he s u m m e r , t he cells w e r e u n b e a r a b l y ho t , 
as t h e r e was no t h r o u g h - d r a u g h t w h e n t h e door s w e r e shu t . S o m e t i m e s 
t h e a p p l i c a n t h a d to wa i t un t i l t h r e e or four o'clock in t h e m o r n i n g 
before he could fall a s l e e p . W h e n t h e door of t h e cell was o p e n , t h e 
s i t ua t i on i m p r o v e d bu t t h e r e was no v e n t i l a t i o n in t h e wing in g e n e r a l . 
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Occas iona l ly , t h e r e w e r e p r o b l e m s wi th t h e p l u m b i n g a n d t h e toilet would 
no t a lways flush. 

27. At one po in t , w h e n t h e a p p l i c a n t was s h a r i n g his cell wi th only one 
o t h e r p r i s o n e r , t h r e e C h i n e s e i n m a t e s w e r e b r o u g h t in for one n igh t . T h e y 
s lept on two m a t t r e s s e s on t he floor. 

Id) Complaints concern ing the ent ire per iod of the applicant's detent ion in 
Koridallos Prison 

28. T h e only t h i n g the a p p l i c a n t was ever g iven w e r e b l a n k e t s . H e was 
no t g iven any c l o t h e s , s h e e t s , pi l lows, to i l e t r i e s ( inc lud ing soap) or to i le t 
p a p e r . H e h a d to buy to i l e t r i e s a n d toi let p a p e r f rom t h e c a n t e e n . 
Occas iona l ly h e did no t have any m o n e y a n d h a d to ask o t h e r p r i s o n e r s . 
T h e social services a n d c e r t a i n c h a r i t a b l e o r g a n i s a t i o n s would also he lp . 
H o w e v e r , t h e r e w e r e t i m e s w h e n he was left wi th no toi le t p a p e r , in 
p a r t i c u l a r w h e n he h a d to use t h e toi let of ten , d u e to p r o b l e m s w i t h his 
s t o m a c h . O n t h e s e occas ions , in o r d e r t o k e e p c lean , he h a d to use w a t e r 
f rom t h e As ian - type to i le t . D e s p i t e all t h a t , he m a n a g e d " to k e e p h imse l f 
c l ean" . Even tua l l y , he m a n a g e d to ge t hold of s h e e t s a n d a pillow, which he 
i n h e r i t e d from o t h e r p r i s o n e r s . H o w e v e r , it took h im a long t i m e , p e r h a p s 
a yea r . 

29. T h e r e w e r e t e n shower s — d e s c r i b e d by t h e a p p l i c a n t as p ipes - in 
t h e b a s e m e n t for t he 250 to 360 p r i s o n e r s he ld in t he wing . T h e r e was hot 
w a t e r for two h o u r s a day or p e r h a p s longer . T h e r e w e r e n o c u r t a i n s a n d 
no windows . Af te r t h e r iot t h e r e was no ho t w a t e r . In w i n t e r , t he s h o w e r s 
w e r e u s e d by t h e ca t s as to i l e t s . 

30 . H e h a d to w a s h his c lo thes h imse l f a n d th is was m a d e difficult 
b e c a u s e of the s h o r t a g e of ho t w a t e r . H e would d ry his c lo thes by h a n g i n g 
t h e m on the b a r s of his cell window. 

3 1 . Food was se rved in such a m a n n e r t h a t t h e ca t s could play a r o u n d 
wi th it. Before e n t e r i n g p r i son he had b e e n a v e g e t a r i a n b u t he h a d to 
c h a n g e his e a t i n g h a b i t s as t h e r e w e r e no v e g e t a r i a n m e n u s in Kor ida l los . 

32. T h e a p p l i c a n t "lived in a v a c u u m " . H e could not c o m m u n i c a t e wi th 
t h e p r i son staff, w h o did no t s p e a k Eng l i sh . T h e social w o r k e r k n e w 
Eng l i sh . In o r d e r to see he r , he h a d to m a k e a r e q u e s t . H e would see t h e 
social w o r k e r t h r e e t i m e s a week , usua l ly for b e t w e e n two a n d five 
m i n u t e s . T e n m i n u t e s was t h e m a x i m u m . 

33 . T h e r e w e r e no voca t iona l ac t iv i t i es , cou r ses or l ib rary . 

34. At first, t h e a p p l i c a n t was a l lowed only o n e t e l e p h o n e call a week , 
in t h e even ing . H o w e v e r , t he social w o r k e r s u b s e q u e n t l y a r r a n g e d for h i m 
to be ab le to use t he t e l e p h o n e in t h e m o r n i n g . 



PEERS v. GREECE.JUDGMENT 287 

2. Spiros Athunassopoulos 

35. T h e w i t n e s s was t h e g o v e r n o r of Kor ida l los P r i son b e t w e e n 
14 D e c e m b e r 1994 a n d 15 S e p t e m b e r 1997. 

36. T h e w i t n e s s did not k n o w of a n y i m p r o v e m e n t s t h a t h a d b e e n 
m a d e in t h e A l p h a wing s ince t he a p p l i c a n t ' s t r a n s f e r f rom Kor ida l los 
P r i son . T h e r e h a d b e e n s o m e i m p r o v e m e n t s m a d e to t h e s e g r e g a t i o n 
un i t . Now, t h e r e w e r e s c r eens s e p a r a t i n g t h e to i le ts f rom the r e s t of t h e 
cell in t he s e g r e g a t i o n un i t , bu t he did not w a n t to c o n t r a d i c t t he a p p l i c a n t 
in th is r e g a r d . It was poss ible t h a t t h e r e h a d b e e n no s c r e e n in his cell. 
T h e r e w e r e s inks in t he cells of t he s e g r e g a t i o n un i t . 

37. It was as hot in t h e s e g r e g a t i o n un i t as in t h e r e s t of t he p r i son . In 
s u m m e r it could be hot . D u r i n g the w i n t e r , t h e r e was c e n t r a l h e a t i n g . 

38. T h e p r i son a d m i n i s t r a t i o n p rov ided i n m a t e s wi th pi l lows. 
H o w e v e r , it was possible t h a t t h e app l i can t d id not rece ive any b e c a u s e a t 
t i m e s t h e r e w e r e s h o r t a g e s . T h e r e w a s a p r o b l e m wi th s h e e t s , especia l ly 
for foreign p r i s o n e r s . T h e l a t t e r could ge t s h e e t s f rom t h e wel fa re office, 
wh ich h a d a s tock bui l t u p from d o n a t i o n s or acqu i s i t i ons t h r o u g h g r a n t s 
f rom the M i n i s t r y of J u s t i c e . T h e p r i son a d m i n i s t r a t i o n did not p rov ide 
p r i s o n e r s wi th to i l e t r i e s . Such i t e m s w e r e p rov ided by c h a r i t a b l e 
o r g a n i s a t i o n s via t h e we l fa re office. To i l e t p a p e r could be o b t a i n e d from 
t h e wel fa re office or a n o t h e r p r i s o n e r or t h e chief w a r d e n . It was m o r e 
difficult to find s h e e t s t h a n toi let p a p e r . 

39 . Food was no t se rved in a n u n h y g i e n i c m a n n e r . W h i l e it was b e i n g 
t r a n s p o r t e d , t he p a n was 60 to 70 c m from t h e floor, a l t h o u g h t h e w i t n e s s 
was not 100% s u r e a b o u t t h a t . 

40 . It was possible t h a t t h e a p p l i c a n t h a d s lept in t h e cell w i t h four 
o t h e r p r i s o n e r s . Usua l ly , each p r i s o n e r h a d his own bed . It was very r a r e 
t h a t he did not . H o w e v e r , a c c o m m o d a t i n g four p r i s o n e r s in a cell h a d b e e n 
k n o w n to h a p p e n . 

4 1 . T h e r e was no p r o b l e m w i t h t h e showers . H o w e v e r , those w h o h a d 
to w a s h t h e i r c lo thes in p r i son were faced w i t h p r o b l e m s . 

42 . P r i s o n e r s c o m m u n i c a t e d wi th t he social w o r k e r s w h o m they could 
see u p o n r e q u e s t e i t h e r on t h e s a m e day or t he day af te r . T h o s e w h o did 
not speak G r e e k could face p r o b l e m s . H o w e v e r , in t h e w i t n e s s ' s 
e x p e r i e n c e , t hey m a n a g e d to a d a p t . T h e r e was a lways s o m e b o d y , a 
m e m b e r of s taff or a n o t h e r p r i s o n e r , w h o could s p e a k Eng l i sh . 

4 3 . All a n n o u n c e m e n t s a n d no t ices w e r e in G r e e k . F o r e i g n p r i s o n e r s 
w e r e i n f o r m e d of t he i r r i g h t s oral ly u p o n a r r iva l . H o w e v e r , th i s was no t 
d o n e sys temat ica l ly . A n i n f o r m a t i o n p a m p h l e t in Eng l i sh e n t i t l e d 
"Everyday life in t h e p r i son e s t a b l i s h m e n t " was d i s t r i b u t e d to n e w c o m e r s 
in 1996 bu t t he wi tnes s did not r e m e m b e r w h e t h e r th is was before or a f te r 
t he a p p l i c a n t h a d left Kor ida l los P r i son . 
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3. Vasiliki Fragathula 

44. T h e w i tne s s was t h e social w o r k e r of t h e D e l t a w i n g of Kor ida l los 
P r i son . She m e t t h e a p p l i c a n t t h e r e a n d followed his case t h r o u g h o u t his 
s t ay in p r i son . 

45 . O n his a r r iva l in Kor ida l los P r i son p r o p e r (af ter his d e t e n t i o n in 
t h e p r i s o n e r s ' p sych ia t r i c h o s p i t a l ) , t h e app l i can t was p laced in t h e 
s e g r e g a t i o n u n i t . T h i s h a d b e e n dec ided by t h e p r i son g o v e r n o r a n d t h e 
chief w a r d e n as a r e su l t of his cond i t i on - he h a d w i t h d r a w a l s y m p t o m s . 
T h e a p p l i c a n t did no t have a d v a n c e knowledge of t h e cond i t ions in t h e 
s e g r e g a t i o n u n i t . Shor t ly a f t e r w a r d s , t h e a p p l i c a n t c o m p l a i n e d of t h e 
cond i t i ons t h e r e a n d t h e w i tne s s a r r a n g e d for h im to m e e t t h e gove rno r , 
M r C o s t a r a s . T h e l a t t e r gave i n s t r u c t i o n s for t h e a p p l i c a n t to be m o v e d to 
a n o t h e r wing. H o w e v e r , th i s wou ld have b e e n t h e D e l t a wing , wh ich was 
for d r u g add ic t s . T h e app l i can t was a w a r e of th i s . H e h a d found ou t 
t h r o u g h his c o n t a c t s wi th o t h e r i n m a t e s . H e refused to go t h e r e . H e 
c o n s i d e r e d t h a t s t a y i n g in t h e s e g r e g a t i o n un i t wou ld he lp h i m s tay away 
f rom d r u g s . T h e w i tne s s would not conf i rm t h a t t h e r e w e r e d r u g s in t h e 
D e l t a wing . H o w e v e r , she a c c e p t e d t h a t " t h e D e l t a w i n g was p r o b l e m a t i c 
for s o m e o n e w h o w a n t e d t o free h imse l f f rom d r u g s " . In h e r view, t h e 
s e g r e g a t i o n u n i t was not a p p r o p r i a t e for p r i s o n e r s . H o w e v e r , t h e 
a p p l i c a n t , w h o was suf fer ing f rom w i t h d r a w a l s y m p t o m s , could not be 
m o v e d to t he A l p h a wing i m m e d i a t e l y . T h i s w ing was r e s e r v e d for 
p e r s o n s convic ted of e c o n o m i c offences a n d o t h e r p r i s o n e r s whose 
c o n d u c t had b e e n good. So t h e app l i can t h a d a choice b e t w e e n t h e 
s e g r e g a t i o n u n i t a n d the D e l t a wing . T h e w i t n e s s did no t advise t h e 
a p p l i c a n t to choose one or t h e o t h e r b e c a u s e she did no t w a n t to 
in f luence w h a t she r e g a r d e d as a p u r e l y p e r s o n a l choice . T h e a p p l i c a n t 
chose to r e m a i n in t h e s e g r e g a t i o n un i t . H e was s u b s e q u e n t l y m o v e d to 
t h e A l p h a wing , t o g e t h e r w i t h all t he i n m a t e s of t h e s e g r e g a t i o n un i t , 
w h e n it was d e c i d e d to a c c o m m o d a t e in t h e s e g r e g a t i o n un i t p r i s o n e r s 
w h o w e r e se rv ing d i sc ip l ina ry t e r m s . 

46 . T h e w i tne s s would c o m m u n i c a t e w i t h t h e a p p l i c a n t in Eng l i sh . T h e 
a p p l i c a n t did no t speak G r e e k a n d th i s e x a c e r b a t e d his a d a p t a t i o n 
p r o b l e m s a t t h e b e g i n n i n g , s ince mos t of t h e p r i son staff d id not s p e a k 
Eng l i sh . Howeve r , severa l of t he G r e e k p r i s o n e r s spoke s o m e e l e m e n t a r y 
Eng l i sh . G r a d u a l l y , t h e a p p l i c a n t m a n a g e d , t h r o u g h his p e r s o n a l effor ts , 
to e s t ab l i sh a r u d i m e n t a r y level of c o m m u n i c a t i o n wi th t he p r i son staff in 
G r e e k . T h e r e w e r e no i n f o r m a t i o n no t ices in Eng l i sh . T h e p a m p h l e t to 
wh ich M r A t h a n a s s o p o u l o s r e f e r r e d was d i s t r i b u t e d in Kor ida l los in 1997. 

47 . T h e wel fa re office h a d a s t o r a g e r o o m in t h e p r i son wi th toi let 
p a p e r , r a z o r s , d e t e r g e n t , soap , e tc . T h e s e w e r e funded by t h e M i n i s t r y of 
J u s t i c e a n d c h a r i t a b l e o r g a n i s a t i o n s . D e s t i t u t e p r i s o n e r s could ge t 
supp l ies f rom th i s s t o r a g e r o o m once a week . H o w e v e r , d u r i n g t h e 
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s u m m e r t h e r e w e r e of ten s h o r t a g e s . T h e wel fa re office did not p rov ide 
p r i s o n e r s w i t h s h e e t s a n d b l a n k e t s . T h e s e w e r e p rov ided to n e w c o m e r s 
by the pr i son a d m i n i s t r a t i o n , bu t it was imposs ib le to r ep l ace t h e m . T h e 
w i t n e s s did not k n o w w h e t h e r t h e a p p l i c a n t h a d rece ived any s h e e t s . T h e 
a jml ican t would receive c lo thes , to i l e t r i e s a n d toi le t p a p e r f rom t h e 
wel fa re office in so far as th is was poss ib le , given t h e r e s t r i c t i o n s wi th 
which it was faced. In t h e w i tne s s ' s view, g iven the e x t e n d e d pe r iod of t he 
a p p l i c a n t ' s d e t e n t i o n in Kor ida l los , it was poss ible t h a t he h a d b e e n 
conf ron ted wi th s h o r t a g e s of to i l e t r i e s a n d toi let p a p e r . T h e a p p l i c a n t 
h a d also b e e n given a s s i s t ance by c h a r i t a b l e o r g a n i s a t i o n s wi th which the 
w i t n e s s h a d pu t h i m in t ouch . 

4. Petros Papadimitriou 

48 . T h e w i t n e s s was a n i n m a t e of Kor ida l los P r i son . H e s p e n t o n e y e a r 
in t h e s a m e cell as t he a p p l i c a n t , four m o n t h s in t h e s e g r e g a t i o n un i t of 
t he D e l t a w i n g a n d e ight m o n t h s in t h e A l p h a wing . T h e w i t n e s s was in t h e 
s e g r e g a t i o n un i t of his own free will b e c a u s e he was a n e w p r i s o n e r a n d 
w a n t e d s o m e p e a c e a n d q u i e t . T h e y w e r e b o t h m o v e d to t h e A l p h a wing , 
p robab ly w h e n t h e p r i son a d m i n i s t r a t i o n d e c i d e d to a c c o m m o d a t e in t he 
s e g r e g a t i o n un i t p r i s o n e r s w h o w e r e s e rv ing d i sc ip l ina ry t e r m s . 

49 . T h e s e g r e g a t i o n un i t of t h e D e l t a w i n g c o n t a i n e d n ine cel ls , e a c h 
occupied by two or t h r e e p r i s o n e r s . W h i l e in t h e s e g r e g a t i o n un i t , t h e 
w i t n e s s s h a r e d his cell w i t h t h e a p p l i c a n t a n d nobody else . T h e r e w e r e 
two beds w i t h m a t t r e s s e s a n d b l a n k e t s . T h e y w e r e no t g iven s h e e t s or 
pil lows. T h e toi le t h a d no c u r t a i n . 

50. W h i l e he was in t he s e g r e g a t i o n un i t t h e a p p l i c a n t would of ten 
c o m p l a i n . As it was very hot a n d he h a d r e s p i r a t o r y p r o b l e m s , he would 
w a k e up a t two o'clock in t h e m o r n i n g c o u g h i n g . H e would b a n g on t h e 
door b e c a u s e he could no t b r e a t h e . 

5 1 . T h e r e w e r e usua l ly t h r e e p r i s o n e r s in t he cells in t h e A l p h a wing . 
T h e w i t n e s s could not r e m e m b e r m o r e t h a n t h r e e p r i s o n e r s in his cell. H e 
r e m e m b e r e d one C h i n e s e i n m a t e s l e e p i n g in t he i r cell b u t not t h r e e . H e 
did no t r e m e m b e r anybody s l eep ing on t h e floor. T h e toi let s c r e e n was 
a lways t h e r e a n d was no t b r o k e n . T h e w i t n e s s kep t a cat in t he cell . 

52. As r e g a r d s t he cond i t ions of d e t e n t i o n in Kor ida l los P r i son in 
g e n e r a l t h e w i t n e s s s t a t e d t h e following. T h e food w a s bad a n d r i sked 
b e i n g c o n t a m i n a t e d by c a t s . I t was easy to t a k e a s h o w e r a n d one did not 
have to q u e u e . H o w e v e r , t h e r e was no t e n o u g h w a t e r a n d no c u r t a i n s . H e 
spoke to t h e a p p l i c a n t in Eng l i sh a n d s o m e t i m e s in G r e e k . H e would also 
act as a m e d i a t o r for h i m . T h e pr i son a d m i n i s t r a t i o n would only provide 
soap . T h e we l fa re office would s o m e t i m e s h a n d ou t c e r t a i n t h ings , bu t it 
was difficult. T h e w i t n e s s would buy to i l e t r i e s a n d toi le t p a p e r himself . 
T h e a p p l i c a n t would buy t h e m w h e n e v e r he had money . H e would also 
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ask t h e w i t n e s s for t o o t h p a s t e a n d toi let p a p e r , which the wi tnes s would 
give h i m . S o m e t i m e s it was poss ible to find a pillow. 

C. I n s p e c t i o n o f K o r i d a l l o s P r i s o n 

5 3 . T h e d e l e g a t e s of t h e C o m m i s s i o n v is i ted t h e s e g r e g a t i o n un i t of 
t h e D e l t a wing w h e r e the a p p l i c a n t had b e e n d e t a i n e d in cell no . 9. T h e 
d e s c r i p t i o n given by t h e a p p l i c a n t was on t h e who le a c c u r a t e . All t h e cells 
w e r e a p p r o x i m a t e l y t h e s a m e size. Cel l no . 9 m e a s u r e d 2.27 by 3 m . Given 
t h a t t h e r e was p rac t ica l ly no window, t h e cell was c l a u s t r o p h o b i c . At t h e 
t i m e of t h e d e l e g a t e s ' visit , t h e p r i s o n e r s w e r e locked in t h e i r cells. Ce l l s 
w h e r e two p e r s o n s w e r e he ld w e r e very c r a m p e d . P r i s o n e r s w e r e v i r tua l ly 
conf ined to t h e i r b e d s . T h e r e was no s c r e e n s e p a r a t i n g t h e toi le t f rom t h e 
r e s t of t h e cell. T h e toi le t was ad jacen t to t h e beds . S o m e p r i s o n e r s h a d 
p u t u p c u r t a i n s t h e m s e l v e s . T h e e n t i r e un i t was very ho t . D u e to t h e lack 
of ven t i l a t i on , t h e cells w e r e u n b e a r a b l y hot , "like ovens" . T h e a i r was 
s t a l e a n d a s t e n c h c a m e ou t of t h e cells . T h e cells w e r e all in a s t a t e of 
d i s r e p a i r a n d t h e y w e r e very d i r ty . S o m e p r i s o n e r s c o m p l a i n e d abou t r a t s 
in t h e cel ls . T h e r e was no s ink in cell no. 9. T h e r e was a t a p . A c c o r d i n g to 
t he a p p l i c a n t , w h o a c c o m p a n i e d t h e d e l e g a t e s d u r i n g t he i r i n spec t ion , t h e 
t a p h a d r ecen t ly b e e n ins ta l l ed . O n t h e door s of s o m e cells t h e r e w e r e 
s igns say ing " W C " . W h e n a sked , t h e p r i s o n e r s said t h a t t h e s igns would 
be pu t u p d u r i n g t h e day w h e n t h e cell doors w e r e no t locked to e n s u r e 
t h a t t he c e l l - m a t e did not e n t e r t h e cell whi le t h e toi let was b e i n g used . 
T h e a p p l i c a n t ' s cell could be c o m p a r e d to a med ieva l o u b l i e t t e . T h e 
g e n e r a l a t m o s p h e r e was repu ls ive . 

54. T h e d e l e g a t e s also vis i ted a cell on t h e t h i r d floor of t h e A l p h a w i n g 
w h e r e t he a p p l i c a n t h a d b e e n d e t a i n e d . A c c o r d i n g to t he chief w a r d e n of 
Kor ida l los P r i son , w h o a c c o m p a n i e d the d e l e g a t e s d u r i n g t h e i r i n spec t ion , 
M r P a p a d i m i t r i o u was still d e t a i n e d in th is cell. T h e cell m e a s u r e d 
a p p r o x i m a t e l y 4.5 by 2.5 m. T h e d e s c r i p t i o n by the a p p l i c a n t was a g a i n 
a c c u r a t e , excep t t h a t t h e toi le t s c r e e n was no t in d i s r e p a i r . T h e cell h a d 
windows of an a d e q u a t e size. 

55 . T h e d e l e g a t e s saw t h e shower a r e a in t h e b a s e m e n t . It was 
r e a s o n a b l y c lean , a l t h o u g h the a p p l i c a n t c l a i m e d t h a t d u r i n g his t i m e it 
h a d b e e n m u c h d i r t i e r . Most shower cubic les h a d c u r t a i n s . H o w e v e r , s o m e 
did no t . 

56. In t he p r i son s t o r a g e r o o m , t h e r e w e r e sma l l bags c o n t a i n i n g toi le t 
p a p e r a n d to i l e t r i e s t h a t w e r e given to n e w p r i s o n e r s . H o w e v e r , t h e 
d e l e g a t e s w e r e told t h a t t h e s e b a g s h a d a r r i v e d only very recen t ly . T h e r e 
w e r e no s h e e t s . T h e i n m a t e in c h a r g e c l a i m e d t h a t t h e y h a d all b e e n 
d i s t r i b u t e d or t h a t t h e y were a t t h e l a u n d r y . T h e r e was a c u p b o a r d which 
c o n t a i n e d ma in ly soap . 
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57. T h e wel fa re office s t o r a g e room was closed a t t h e t i m e . T h e r e was 
a sign i n d i c a t i n g t h a t e a c h w i n g was se rved once a week . It was o p e n e d a t 
t he d e l e g a t e s ' r e q u e s t . I t c o n t a i n e d a lot of used c lo thes . T h e d e l e g a t e s 
w e r e shown toi let p a p e r a n d one s h e e t . T h e r e was a book showing t h a t 
p r i s o n e r s c a m e to t he r o o m a n d w e r e p rov ided w i t h va r ious i t e m s , such 
as to i l e t r i e s , shoes , e tc . 

58. T h e k i t chen was q u i t e spacious a n d c lean . T h e trol leys on which food 
was t r a n s p o r t e d , however , did not c o r r e s p o n d to M r A t h a n a s s o p o u l o s ' s 
desc r ip t ion . T h e y w e r e r a t h e r low. 

59 . In o n e c o r n e r of a co r r ido r ou t s ide t h e k i t c h e n a ca t h a d d e f e c a t e d . 
T h e d e l e g a t e s a lso had t h e o p p o r t u n i t y of s ee ing t h e i n m a t e s q u e u i n g to 
use t h e t e l e p h o n e s . T h e q u e u e s w e r e r a t h e r long. 

60. Acco rd ing to t he chief w a r d e n , no p r i s o n e r s ' loca t ion c h a r t s d a t i n g 
from the a p p l i c a n t ' s d e t e n t i o n in Kor ida l los Pr i son h a d been kep t . N o r 
w e r e t h e r e books showing t h e m o v e m e n t of p r i s o n e r s f rom o n e cell to 
a n o t h e r . T h e only books t h a t h a d b e e n kep t i n d i c a t e d t h e las t cell in 
wh ich each p r i s o n e r h a d b e e n kep t before leaving Kor ida l los P r i son . 

D . F i n d i n g s o f t h e E u r o p e a n C o m m i t t e e f o r t h e P r e v e n t i o n o f 
T o r t u r e a n d I n h u m a n o r D e g r a d i n g T r e a t m e n t or P u n i s h m e n t 
( C P T ) 

6 1 . O n 29 N o v e m b e r 1994 the C P T p u b l i s h e d a r e p o r t following its 
visit to G r e e c e in M a r c h 1993 ' wh ich c o n t a i n s t h e following f indings a n d 
r e c o m m e n d a t i o n s c o n c e r n i n g Kor ida l los P r i son . 

91 ... Koridallos Prison for men was built to accommodate 480 prisoners in four 
separate blocks, each having 120 cells on three floors. O n the first day of the 
delegation's visit, the establishment was holding 1410 prisoners, approximately 800 on 
remand and the remainder sentenced. The total prison staff complement was 170, of 
which some 110 were prison officers. Per imeter security was the responsibility of 
armed police. 

95. In the following paragraphs, the C P T shall make a number of specific 
recommendations concerning the prison establishments visited by its delegation. 
However, it wishes to emphasise at the outset that the act of depriving someone of his 
liberty brings with it the responsibility for the State to detain him under conditions 
which respect the inherent dignity of the human person. The facts found during the 
course of the CPT's visit demonst ra te that as a consequence of the present level of 
overcrowding in prisons, the Greek authori t ies are not in a position to fulfil that 
responsibility Vis-à-vis many prisoners. 

1. Koridallos Prison was also visited by the C P T in May 1997. 
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The CPT therefore recommends that a very high priority be given to measures to 
reduce overcrowding in the Greek prison system. 

105. As already indicated (cf. paragraph 91), at the time of the delegation's visit to 
the Koridallos Prison for men the number of inmates amounted to almost three times 
the establ ishment 's official capacity. A standard cell measured 9.5 m 2 and was equipped 
inter alia with a screened Asian-type toilet and a hand-basin. Originally designed for 
individual occupancy, the cells are jus t about large enough for two prisoners; with 
more than two, conditions become very cramped. In practice, only a handful of 
prisoners had their own cells; the majority of the cells w e r e accommodating two or 
three prisoners, and a number were accommodating four. The level of overcrowding 
was somewhat lower in A wing (approximately 300 prisoners) than in B, C and D wings 
(each of which were accommodating 350 or more inmates) . 

The prisoner distribution chart indicated that three cells (one in C wing and two in 
D wing) were holding five prisoners. The delegation visited the relevant cell in C wing, in 
which it found five prisoners of Indian origin; they claimed to have been held under such 
conditions for some six weeks. 

106. Inevitably, the high level of overcrowding had extremely negative repercussions 
upon the conditions of detention: living space was very poor, ventilation inadequate, and 
cell cleanliness and hygiene wanting. In many cells prisoners were to all intents and 
purposes confined to their beds, there being no room for other furniture. In some of 
the most over crowded cells, there were more prisoners than beds. Fur ther , the toilet 
and washing facilities in certain cells were in need of repair. 

Despite the overcrowding, prisoners apparently did have ready access to the shower 
facilities located in the basement of each wing. However, some of the shower cubicles 
were in a poor state of repair and decoration. 

107. The negative aspects of the overcrowding were mitigated to some extent by 
reasonable out-of-cell time. Between 8.30 to 11.30 and 14.30 to sunset, inmates were 
allowed to circulate freely and associate with other prisoners within their detent ion 
wing and its courtyard; the wing courtyards were of a good size. It must be stressed, 
however, that the free circulation of prisoners in their detention wings could have 
undesirable effects in the absence of proper control by prison staff; with the manning 
levels at the time of the delegation's visit (3 to 4 prison staff on duty during the day in a 
wing accommodating some 350 prisoners), it is difficult to see how such control could be 
guaranteed (cf. also paragraph 96). 

108. Activities in any meaningful sense of the term were scarce. There were only 236 
work places (i.e. 1 work place for 6 prisoners), practically all in the area of general 
services (kitchen, laundry, cleaning, maintenance, stores, etc.); no workshops were in 
operation. However, a printing and bookbinding vocational training centre , with places 
for 30 prisoners, was due to open in 1993. The shortage of work places was particularly 
resented by many sentenced prisoners, as it prevented them from taking advantage of 
the system of earning remission through work. 

No educational classes were available and the prison library was both small and ill-
equipped. Further , there was no prison gymnasium and, as far as the delegation could 
ascertain, no organised sporting activities. However, the exercise yards were sufficiently 
large for certain games (e.g. volleyball), and a r rangements were in hand to provide a 
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separate weight-training area in each of the yards (at the t ime of the visit, a few 
prisoners did weight training in the wing basements) . 

To sum up, the vast majority of prisoners at the Koridallos Prison for men (including 
a majority of the sentenced prisoners) were offered no work or educational activities, 
and possibilities for sport were very limited. Most prisoners spent their day walking 
around their detention wing or courtyard, talking with fellow prisoners, or watching 
television in their cell. Such a monotonous and purposeless existence is quite 
inconsistent with the objective of social rehabili tation set out in the Greek Code of 
basic rules for the t rea tment of prisoners (cf. paragraph 94). 

109. As regards material conditions of detent ion at the Koridallos Prison for men, 
the CPT recommends: 

- that immediate steps be taken to ensure that no more than three prisoners are 
held per cell; 

- that serious efforts be made to reduce as soon as possible the occupancy rate to two 
prisoners per cell (Naturally, the long-term objective should be to have one prisoner per 
cell, save for specific situations when it is not appropriate for a prisoner to be left alone); 

- that every prisoner be provided with his own bed and mat t ress ; 

- that shower cubicles, toilets and washing facilities be restored to a good s tate of 
repair and maintained in a hygienic condition. 

As regards out-of-cell activities, the C P T recommends: 

- that current efforts to augment the number of work and vocational training places 
be intensified; 

- tha t a thorough examination of the means of improving the prison's activity 
programmes in general (including education, sport and recreational activities) be 
under taken without delay and that fuller programmes be progressively introduced as 
overcrowding is brought down. 

133. The segregation unit at Koridallos Men's Prison consisted of two groups of 
10 cells, all of which were apparent ly used for both disciplinary confinement and other 
segregation purposes. The cells measured approximately 7 m , they were equipped with 
a bed, but no other furniture (e.g. table or chair) . There was adequate ventilation and 
artificial lighting; however, access to natural light was, at best, mediocre. Each cell 
possessed an asian toilet, and some cells had a wash basin. The adjacent exercise yards 
measured approximately 40 m . The whole unit required to be — and was being -
redecorated. 

134. No-one was being confined as a punishment at the time of the delegation's visit. 
A number of transvestite prisoners had been held in the unit for several months at their 
own request . O the r prisoners were being held in the unit involuntarily, presumably 
under Rule 93 or 94 of the Code (the absence of a segregation unit register made it 
difficult to ascertain the precise grounds); certain of them appeared to have 
psychological or psychiatric problems. 

The prisoners were allowed to move freely within the unit and exercise areas during 
much of the day, and they had TV sets and other personal possessions in their cells 
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(though staff indicated that a prisoner undergoing disciplinary confinement would 
remain in his cell and would not be allowed personal possessions). 

135. The conditions of detention in this segregation unit are on the whole acceptable 
for prisoners undergoing the disciplinan' sanction of confinement in a special cell. 
However, the C P T considers that it would be desirable for the cells accommodating 
such prisoners to be fitted with a table and chair, if necessary fixed to the floor. 

The CPT also recommends that all prisoners, including those confined to a special 
cell as a punishment , be allowed at least one hour of exercise in the open air everyday. 

136. Conditions of detention in the unit are far less suitable for prisoners subject to 
segregation for non-disciplinary reasons, in part icular if that measure is applied for a 
lengthy period. 

As regards more particularly prisoners who are segregated because of personality 
disorders and/or for their own protection, the C P T invites the Greek authorit ies to 
explore the possibility of creating special units organised along community lines. 

The unit is a totally unsuitable place in which to accommodate someone in need of 
psychiatric care. Nei ther the mater ial environment nor the staff (ordinary prison 
officers) arc appropriate . The CPT recommends that no such prisoner be placed in the 
unit. If, exceptionally, prisoners who are emotionally or psychologically disturbed have 
to be held temporarily in the segregation unit, they should be kept under close 
observation. 

Fur ther , the C P T recommends: 

- that the cells in the unit used to accommodate prisoners segregated for a non-
disciplinary reason be equipped in the same way as an ordinary prison cell; 

- that the respective regimes applicable, on the one hand, to persons undergoing 
disciplinary confinement and, on the other hand, to persons held in the segregation 
unit for other reasons, be expressly laid down." 

II . R E L E V A N T D O M E S T I C LAW 

62. A c c o r d i n g to Ar t ic le 51 §§ 2 a n d 3 of t h e P e n i t e n t i a r y C o d e , a 
p r i s o n e r ' s c o r r e s p o n d e n c e m a y be con t ro l l ed if th is is r e q u i r e d by r e a s o n s 
of s ecu r i t y or if t h e r e is a risk of c o m m i s s i o n of especia l ly se r ious c r i m e s or 
a n e e d to e s t ab l i sh w h e t h e r such c r i m e s have b e e n c o m m i t t e d . 

THE LAW 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 3 O F T H E C O N V E N T I O N 

63 . T h e a p p l i c a n t c o m p l a i n e d t h a t t h e cond i t ions of his d e t e n t i o n in 

Kor ida l los P r i son a m o u n t e d to i n h u m a n a n d d e g r a d i n g t r e a t m e n t . 

Before t h e C o u r t his c o m p l a i n t s focus on the cond i t i ons in t he 

s e g r e g a t i o n un i t of t h e D e l t a w i n g of t h e p r i son . T h e a p p l i c a n t re l ied on 

Ar t i c l e 3 of t he C o n v e n t i o n , wh ich is w o r d e d as follows: 
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"No one shall be subjected to torture or to inhuman or degrading t rea tment or 
punishment ." 

64. T h e a p p l i c a n t s u b m i t t e d t h a t he n e v e r a s k e d to be p laced in t h e 
s e g r e g a t i o n un i t . T h e p r i son a d m i n i s t r a t i o n dec ided to p u t h i m t h e r e on 
his a r r iva l in Kor ida l los P r i son . O n e w e e k l a t e r , he was given the possibi l i ty 
of go ing to t h e D e l t a w i n g p r o p e r bu t he did not a g r e e b e c a u s e he w a n t e d 
to k e e p away from d r u g s . T h e a p p l i c a n t a l l eged t h a t t h e cond i t ions in t he 
s e g r e g a t i o n un i t h a d not i m p r o v e d s igni f icant ly b e t w e e n his d e t e n t i o n 
t h e r e a n d t h e d e l e g a t e s ' visit . H e c o m p l a i n e d in p a r t i c u l a r t h a t he h a d to 
s p e n d a c o n s i d e r a b l e p a r t of each day conf ined to his bed in a cell w i th no 
ven t i l a t i on a n d no window. H e f u r t h e r c o m p l a i n e d t h a t t h e p r i son 
a d m i n i s t r a t i o n did not p rov ide i n m a t e s wi th s h e e t s , pi l lows, to i le t p a p e r 
a n d to i l e t r i e s . A l t h o u g h ind igen t p r i s o n e r s like t h e a p p l i c a n t could 
a d d r e s s t h e m s e l v e s to t h e p r i son ' s we l fa re office, it was a d m i t t e d t h a t 
t he i r n e e d s could not always be m e t . T h e fact t h a t he could have o b t a i n e d 
to i l e t r i e s a n d toi let p a p e r f rom his c o - d e t a i n e e s does not absolve t h e 
r e s p o n d e n t S t a t e from respons ib i l i ty u n d e r t h e C o n v e n t i o n . T h e 
a p p l i c a n t s u b m i t t e d t h a t he e n d e d u p s l eep ing on a b l a n k e t w i t h no 
s h e e t s or pillow d u r i n g t h e h o t t e s t pe r iod of t h e yea r . H e also c o m p l a i n e d 
t h a t he h a d to u s e t he toi le t in t he p r e s e n c e of a n o t h e r i n m a t e a n d be 
p r e s e n t whi le t he toilet was b e i n g u s e d by his c e l l - m a t e . T h e a p p l i c a n t 
c l a i m e d t h a t he felt h u m i l i a t e d a n d d i s t r e s s e d a n d t h a t t h e cond i t i ons of 
his d e t e n t i o n h a d had adve r se phys ica l a n d m e n t a l effects on h i m . 

65 . T h e G o v e r n m e n t first s u b m i t t e d t h a t t h e a p p l i c a n t a s k e d to be 
d e t a i n e d in t h e s e g r e g a t i o n un i t . T h e p r i son a u t h o r i t i e s w a n t e d to satisfy 
his r e q u e s t . H o w e v e r , b e c a u s e t h e r e w e r e no cells ava i l ab le , he h a d to 
s h a r e a cell w i t h a n o t h e r i n m a t e . As a r e su l t , t he p r o b l e m wi th t he toi let 
a r o s e . T h e a p p l i c a n t could have moved to a n o t h e r p a r t of t h e p r i son a t any 
t i m e if he so wished . It a p p e a r s t h a t t h e a p p l i c a n t n e v e r a s k e d for s u c h a 
t r a n s f e r b e c a u s e , in t h e m e a n t i m e , he h a d deve loped a fr iendly 
r e l a t i o n s h i p wi th his c e l l - m a t e , M r P a p a d i m i t r i o u . T h e specia l c h a r a c t e r 
of t he i r r e l a t i o n s h i p is a lso shown by t h e fact t h a t t h e y c o n t i n u e d s h a r i n g a 
cell w h e n t h e y w e r e b o t h moved to t h e A l p h a wing two m o n t h s a f te r t h e 
a p p l i c a n t ' s a r r e s t . 

66. M o r e o v e r , the G o v e r n m e n t d i s p u t e d t h a t t he t r e a t m e n t 
c o m p l a i n e d of h a d a t t a i n e d t h e m i n i m u m level of sever i ty r e q u i r e d to fall 
w i th in t he scope of Ar t ic le 3. T h e y s t r e s s e d t h a t t h e cond i t i ons of 
d e t e n t i o n c o m p l a i n e d of in no way d e n o t e d c o n t e m p t or lack of r e s p e c t 
for t h e a p p l i c a n t as a p e r s o n . O n t h e c o n t r a r y , t h e p r i son a u t h o r i t i e s 
t r i ed to a l l ev ia te t he s i t u a t i o n by a l lowing the a p p l i c a n t e x t r a t e l e p h o n e 
cal ls . T h e a p p l i c a n t h imse l f a c c e p t e d t h a t he was neve r left d i r t y whi le in 
t h e s e g r e g a t i o n u n i t . H e could t a k e a s h o w e r a n d h a d f r e q u e n t con t ac t 
w i th the p r i son psych ia t r i s t . A c c o r d i n g to t h e G o v e r n m e n t , t h e r e was n o 
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ev idence t h a t t he cond i t i ons of his d e t e n t i o n h a d c a u s e d t h e a p p l i c a n t 
in jury or any phys ica l or m e n t a l suffer ing . 

67. T h e C o u r t reca l l s t h a t , a c c o r d i n g to its case- law, i l l - t r e a t m e n t 
m u s t a t t a i n a m i n i m u m level of sever i ty if it is to fall w i t h i n t he scope of 
Ar t ic le 3. T h e a s s e s s m e n t of th is m i n i m u m level of sever i ty is r e l a t ive ; it 
d e p e n d s on all t h e c i r c u m s t a n c e s of t he case , such as t h e d u r a t i o n of t h e 
t r e a t m e n t , i ts phys ica l a n d m e n t a l effects a n d , in s o m e cases , t he sex, age 
a n d s t a t e of h e a l t h of t h e v ic t im (see , a m o n g o t h e r a u t h o r i t i e s , Ireland v. the 
United Kingdom, j u d g m e n t of 18 J a n u a r y 1978, Ser ies A no . 25 , p . 65, § 162). 

68 . F u r t h e r m o r e , in c o n s i d e r i n g w h e t h e r a t r e a t m e n t is " d e g r a d i n g " 
w i th in t h e m e a n i n g of Ar t ic le 3 , t h e C o u r t will have r e g a r d to w h e t h e r 
i ts object is t o h u m i l i a t e a n d d e b a s e t he p e r s o n c o n c e r n e d a n d w h e t h e r , 
as far as t he c o n s e q u e n c e s a r e c o n c e r n e d , it adve r se ly affected his or h e r 
p e r s o n a l i t y in a m a n n e r i n c o m p a t i b l e w i t h Ar t i c l e 3 (see Raninen v. Finland, 
j u d g m e n t of 16 D e c e m b e r 1997, Reports of Judgments and Decisions, 
1997-VIII , pp . 2821-22, § 55) . 

69. As r e g a r d s t h e p r e s e n t case , t he C o u r t no t e s in t h e first p lace t h a t , 
c o n t r a r y to w h a t t he G o v e r n m e n t a r g u e , t h e a p p l i c a n t was not p laced in 
t h e s e g r e g a t i o n un i t b e c a u s e he h a d so w a n t e d himself . A c c o r d i n g to t h e 
t e s t i m o n y of M s F r a g a t h u l a , t h i s was a m e a s u r e dec ided by the p r i son 
g o v e r n o r a n d the chief w a r d e n a n d r e l a t e d to the a p p l i c a n t ' s m e d i c a l 
cond i t ion , m o r e specifically to t h e fact t h a t he had b e e n suffer ing from 
w i t h d r a w a l s y m p t o m s . A c c o r d i n g to t he s a m e w i t n e s s , once t h e a p p l i c a n t 
b e c a m e a c q u a i n t e d w i t h t h e cond i t ions of d e t e n t i o n in t h e s e g r e g a t i o n 
u n i t , he a sked for a t r ans fe r . H e was t h e n offered t he possibi l i ty of go ing 
to t h e D e l t a wing , w h e r e d r u g add ic t s w e r e be ing d e t a i n e d . A l t h o u g h 
M s F r a g a t h u l a would not exp res s ly a d m i t t h a t t h e r e w e r e d r u g s in t h e 
D e l t a wing , she s t a t e d t h a t t he "wing was p r o b l e m a t i c for s o m e o n e w h o 
w a n t e d to free h i m s e l f f rom d r u g s " . T h e C o u r t cons ide r s t h a t this impl ies 
t h a t t h e r e w e r e d r u g s il legally c i r c u l a t i n g in t h e D e l t a wing , a c a u s e for 
se r ious c o n c e r n . In t h e s e c i r c u m s t a n c e s , t h e C o u r t cons ide r s t h a t t h e 
a p p l i c a n t c a n n o t be b l a m e d for r e fus ing to be moved from t h e 
s e g r e g a t i o n u n i t . T h e C o u r t , t h e r e f o r e , cons ide r s t h a t t he a p p l i c a n t d id 
no t in any way consen t to b e i n g d e t a i n e d in t h e s e g r e g a t i o n un i t of t h e 
D e l t a wing . 

70. C o n c e r n i n g t h e cond i t ions of d e t e n t i o n in t h e s e g r e g a t i o n un i t , t h e 
C o u r t h a s h a d r e g a r d to t h e C o m m i s s i o n ' s d e l e g a t e s ' f indings a n d 
especia l ly t he i r f indings c o n c e r n i n g the size, l i gh t ing a n d v e n t i l a t i o n of 
t h e a p p l i c a n t ' s cell , t h a t is, e l e m e n t s wh ich would not have c h a n g e d 
b e t w e e n t h e t i m e of t h e a p p l i c a n t ' s d e t e n t i o n t h e r e a n d t h e d e l e g a t e s ' 
visit . As r e g a r d s ven t i l a t i on , t h e C o u r t n o t e s t h a t t he d e l e g a t e s ' f indings 
do not c o r r e s p o n d fully wi th t hose of t he C P T , which vis i ted Kor ida l los 
P r i son in 1993 a n d s u b m i t t e d i ts r e p o r t in 1994. H o w e v e r , t he C P T ' s 
i n spec t i on took place in M a r c h , w h e r e a s t he d e l e g a t e s w e n t to Kor ida l los 
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P r i son i n j u n e , a per iod of t he y e a r w h e n t h e c l ima t i c cond i t ions a r e c loser 
to t hose of t h e pe r iod of which t h e a p p l i c a n t c o m p l a i n s . F u r t h e r m o r e , t h e 
C o u r t t a k e s i n to a c c o u n t t h e fact t h a t t h e d e l e g a t e s i n v e s t i g a t e d t h e 
a p p l i c a n t ' s c o m p l a i n t s in d e p t h , giving specia l a t t e n t i o n , d u r i n g t h e i r 
i n spec t ion , t o t h e cond i t ions in t h e very p lace w h e r e t h e a p p l i c a n t h a d 
b e e n d e t a i n e d . In t h e s e c i r c u m s t a n c e s , t h e C o u r t cons ide r s t h a t t h e 
findings of t h e C o m m i s s i o n ' s d e l e g a t e s a r e r e l i ab le . 

7 1 . T h e C o u r t no tes t h a t t h e app l i can t accep t s t h a t t h e cell d o o r was 
o p e n d u r i n g t h e day , w h e n he could c i r c u l a t e freely in t h e s e g r e g a t i o n 
u n i t . A l t h o u g h the un i t a n d i ts exerc i se y a r d w e r e sma l l , t h e l i m i t e d 
possibi l i ty of m o v e m e n t enjoyed by t h e a p p l i c a n t m u s t have given h i m 
some form of relief. 

72. N e v e r t h e l e s s , t he C o u r t reca l l s t h a t t h e a p p l i c a n t h a d to s p e n d a t 
leas t p a r t of t h e even ing a n d t h e e n t i r e n i g h t in his cell. A l t h o u g h t h e cell 
was d e s i g n e d for one p e r s o n , t h e app l i can t h a d to s h a r e it w i th a n o t h e r 
i n m a t e . T h i s is one a spec t in which t h e a p p l i c a n t ' s s i t u a t i o n differed 
from the s i t u a t i o n rev iewed by the C P T in its 1994 r e p o r t . S h a r i n g t h e 
cell w i th a n o t h e r i n m a t e m e a n t t h a t , for t h e bes t p a r t of t h e pe r iod w h e n 
t h e cell door was locked, t he a p p l i c a n t was conf ined to his bed . M o r e o v e r , 
t h e r e was n o v e n t i l a t i o n in t h e cell, t h e r e be ing no o p e n i n g o t h e r t h a n 
a p e e p h o l e in t h e door . T h e C o u r t a lso no t e s t h a t , d u r i n g t h e i r visit 
to Kor ida l los , t h e d e l e g a t e s found t h a t t h e cells in t h e s e g r e g a t i o n 
un i t w e r e exceed ing ly ho t , a l t h o u g h it was only J u n e , a m o n t h w h e n 
t e m p e r a t u r e s do no t n o r m a l l y r e a c h t he i r p e a k in G r e e c e . It is t r u e t h a t 
t he d e l e g a t e s ' visit took p lace in t h e a f t e r n o o n , w h e n t h e a p p l i c a n t wou ld 
no t n o r m a l l y be locked u p in his cell . H o w e v e r , t h e C o u r t reca l l s t h a t 
t h e a p p l i c a n t was p l aced in t h e s e g r e g a t i o n un i t d u r i n g a pe r iod of t he 
y e a r w h e n t e m p e r a t u r e s have t he t e n d e n c y to rise cons ide rab ly in 
G r e e c e , even in t h e e v e n i n g a n d of ten a t n igh t . T h i s was co n f i rmed by 
M r P a p a d i m i t r i o u , an i n m a t e w h o s h a r e d t h e cell w i th t h e a p p l i c a n t a n d 
w h o tes t i f ied t h a t t he l a t t e r was s igni f icant ly physical ly affected by the 
h e a t and t h e lack of v e n t i l a t i o n in t h e cell. 

73 . T h e C o u r t also reca l l s t h a t in t h e e v e n i n g a n d a t n igh t w h e n t h e 
cell door was locked t h e app l i can t h a d to use t he As ian - type toi le t in his 
cell. T h e toi let was not s e p a r a t e d from t h e res t of t he cell by a s c r e e n a n d 
the a p p l i c a n t was not t h e cell 's only o c c u p a n t . 

74. In t h e l ight of t h e foregoing , t h e C o u r t cons ide r s t h a t in t h e 
p r e s e n t case t h e r e is no ev idence t h a t t h e r e was a pos i t ive i n t e n t i o n of 
h u m i l i a t i n g or d e b a s i n g the a p p l i c a n t . H o w e v e r , t h e C o u r t no t e s t h a t , 
a l t h o u g h t h e q u e s t i o n w h e t h e r t h e p u r p o s e of t h e t r e a t m e n t was to 
h u m i l i a t e or d e b a s e t h e v i c t im is a factor to be t a k e n in to a c c o u n t , t he 
a b s e n c e of any such p u r p o s e c a n n o t conclusively ru le ou t a f inding of 
v io la t ion of Ar t i c l e 3 (see V. v. the United Kingdom [ G C ] , no . 24888/94 , § 7 1 , 
E C H R 1999-IX) . 



298 PEERS v. GREECE JUDGMENT 

75. I n d e e d , in t h e p r e s e n t case , t he fact r e m a i n s t h a t t he c o m p e t e n t 
a u t h o r i t i e s took no s t eps to i m p r o v e t h e object ively u n a c c e p t a b l e 
cond i t i ons of t h e a p p l i c a n t ' s d e t e n t i o n . In t h e C o u r t ' s view, th i s omis s ion 
d e n o t e s lack of r e spec t for t he a p p l i c a n t . T h e C o u r t t a k e s i n t o accoun t , in 
p a r t i c u l a r , t h a t , for at least two m o n t h s , t h e a p p l i c a n t h a d to s p e n d a 
c o n s i d e r a b l e p a r t of each 24 -hour pe r iod prac t ica l ly conf ined to his bed in 
a cell w i t h no v e n t i l a t i o n a n d n o window, which would a t t i m e s b e c o m e 
u n b e a r a b l y ho t . H e also h a d to use t he toi let in t he p r e s e n c e of a n o t h e r 
i n m a t e a n d be p r e s e n t whi le t h e toi le t was b e i n g u s e d by his c e l l - m a t e . 
T h e C o u r t is not convinced by t h e G o v e r n m e n t ' s a l l e g a t i o n t h a t t h e s e 
cond i t i ons did not affect t h e a p p l i c a n t in a m a n n e r i n c o m p a t i b l e wi th 
Ar t ic le 3 . O n t h e c o n t r a r y , t h e C o u r t is of t h e op in ion t h a t t he p r i son 
cond i t i ons c o m p l a i n e d of d i m i n i s h e d t h e a p p l i c a n t ' s h u m a n d ign i ty a n d 
a r o u s e d in h im feel ings of a n g u i s h a n d infer ior i ty c apab l e of h u m i l i a t i n g 
a n d d e b a s i n g h i m a n d possibly b r e a k i n g his physical or m o r a l r e s i s t a n c e . In 
s u m , t h e C o u r t cons ide r s t h a t t h e cond i t i ons of t h e a p p l i c a n t ' s d e t e n t i o n in 
t h e s e g r e g a t i o n un i t of t he D e l t a w ing of Kor ida l los P r i son a m o u n t e d to 
d e g r a d i n g t r e a t m e n t wi th in t h e m e a n i n g of Ar t i c l e 3 of t h e C o n v e n t i o n . 

T h e r e has t h u s b e e n a b r e a c h of this provis ion . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 2 O F T H E C O N V E N T I O N 

76. T h e a p p l i c a n t c o m p l a i n e d t h a t , d e s p i t e t he fact t h a t he was a 
r e m a n d p r i s o n e r , he was s u b j e c t e d to t h e s a m e r e g i m e as convicts . H e 
a r g u e d t h a t t h e fa i lure of t h e Kor ida l los P r i son a u t h o r i t i e s to p rov ide for 
a specia l r e g i m e for r e m a n d p r i s o n e r s a m o u n t s to a v io la t ion of t h e 
p r e s u m p t i o n of i nnocence . H e re l ied on Ar t i c l e 6 § 2 of t h e C o n v e n t i o n , 
wh ich r e a d s as follows: 

"Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law." 

77. T h e G o v e r n m e n t s u b m i t t e d t h a t Ar t i c l e 6 § 2 could not be 
i n t e r p r e t e d in th i s m a n n e r . 

78. T h e C o u r t recal ls t h a t t he C o n v e n t i o n c o n t a i n s no Ar t ic le 
p rov id ing for s e p a r a t e t r e a t m e n t for convic ted a n d a c c u s e d p e r s o n s in 
p r i sons . It c a n n o t be said t h a t Ar t ic le 6 § 2 h a s b e e n v io la ted on t h e 
g r o u n d s a d d u c e d by t h e app l i c an t . 

T h e r e has accord ing ly b e e n no v io la t ion of Ar t i c l e 6 § 2 of t h e 
C o n v e n t i o n . 
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III. A L L E G E D V I O L A T I O N O F A R T I C L E 8 O F T H E C O N V E N T I O N 

79. T h e app l i can t c o m p l a i n e d t h a t l e t t e r s s en t to h im by t h e 
C o m m i s s i o n ' s S e c r e t a r i a t w e r e o p e n e d by t h e Kor ida l los P r i son 
a d m i n i s t r a t i o n a n d not a lways in his p r e s e n c e . H e re l ied on Ar t ic le 8 of 
t h e C o n v e n t i o n , which prov ides as follows: 

" 1 . Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others ." 

80. T h e G o v e r n m e n t s u b m i t t e d t h a t l e t t e r s a d d r e s s e d to p r i s o n e r s a r e 
a lways o p e n e d in front of t h e m b e c a u s e th i s is r e q u i r e d by law a n d is 
n e c e s s a r y to p r e v e n t c r i m i n a l offences, such as t h e s m u g g l i n g of d r u g s 
in to t he p r i son . L e t t e r s a d d r e s s e d to p r i s o n e r s by t h e C o n v e n t i o n o r g a n s 
c a n n o t be e x e m p t e d b e c a u s e t h e C o m m i s s i o n ' s o r t h e C o u r t ' s enve lopes 
can be forged by c r i m i n a l s . 

8 1 . T h e C o u r t cons ide r s t h a t it h a s not b e e n e s t ab l i shed t h a t l e t t e r s 
f rom t h e C o m m i s s i o n to t h e app l i can t w e r e o p e n e d in his a b s e n c e . 
H o w e v e r , t h e G o v e r n m e n t accep t t h a t l e t t e r s from the C o n v e n t i o n 
o r g a n s a r e a lways o p e n e d in front of t h e p r i s o n e r c o n c e r n e d . It follows 
t h a t t h e l e t t e r s t h a t t h e C o m m i s s i o n a d d r e s s e d to t h e ajnplicant w e r e 
a lso o p e n e d . T h e r e was , t h e r e f o r e , an i n t e r f e r e n c e w i t h t he a p p l i c a n t ' s 
r i gh t to r e spec t for his co r r e s jx tndence u n d e r Ar t ic le 8 o f t h e C o n v e n t i o n 
which can be jus t i f i ed only if t h e cond i t i ons o f t h e second p a r a g r a p h o f t h e 
jarovision a r e m e t . 

82. In p a r t i c u l a r , if it is not to c o n t r a v e n e Ar t ic le 8 § 2, such 
i n t e r f e r e n c e m u s t be "in a c c o r d a n c e w i t h t h e law", p u r s u e a l e g i t i m a t e 
a i m a n d be n e c e s s a r y in a d e m o c r a t i c socie ty in o r d e r to ach ieve t h a t a i m 
(see Silver and Others v. the United Kingdom, j u d g m e n t of 25 M a r c h 1983, 
Ser ies A no. 6 1 , p . 32 § 84, a n d Petra v. Romania, j u d g m e n t of 
23 S e p t e m b e r 1998, Reports 1998-VII, p . 2853 , § 36) . 

8 3 . T h e i n t e r f e r e n c e h a d a legal bas i s , n a m e l y Ar t i c l e 51 §§ 2 a n d 3 of 
t h e P e n i t e n t i a r y C o d e , a n d t h e C o u r t is sa t isf ied t h a t it p u r s u e d t h e 
l e g i t i m a t e a i m o f t h e j i r even t ion of d i s o r d e r or c r i m e " . 

84. As r e g a r d s t he necess i ty of t h e i n t e r f e r e n c e , t h e C o u r t finds no 
c o m p e l l i n g r e a s o n s for t h e m o n i t o r i n g of t he r e l e v a n t c o r r e s p o n d e n c e , 
whose conf iden t ia l i ty it was i m p o r t a n t t o r e spec t (see Campbell v. the 
United Kingdom, j u d g m e n t of 25 M a r c h 1992, Ser ies A no . 233 , p . 22, § 62) . 
A l t h o u g h t h e G o v e r n m e n t have a l luded in g e n e r a l to t h e possibi l i ty of t he 
C o m m i s s i o n ' s enve lopes b e i n g forged in o r d e r to s m u g g l e p r o h i b i t e d 
m a t e r i a l i n to t h e jarison, t h e C o u r t cons ide r s , as t h e C o n v e n t i o n o r g a n s 
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have d o n e on p rev ious occas ions , t h a t th is risk is so negl ig ib le t h a t it m u s t 
be d i s c o u n t e d ( ibid.) . Accord ingly , t h e i n t e r f e r e n c e c o m p l a i n e d of was no t 
n e c e s s a r y in a d e m o c r a t i c socie ty w i th in t h e m e a n i n g of Ar t i c l e 8 § 2. 

T h e r e has c o n s e q u e n t l y b e e n a v io la t ion of Ar t ic le 8 of t h e C o n v e n t i o n . 

IV. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

85. Ar t ic le 41 of t h e C o n v e n t i o n p rov ides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contract ing Party concerned allows only-
part ial reparat ion to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

86. T h e a p p l i c a n t c l a i m e d 42,000,000 d r a c h m a s ( G R D ) in r e spec t of 
n o n - p e c u n i a r y d a m a g e . H e m a i n t a i n e d t h a t t h e v io la t ions of t h e 
C o n v e n t i o n in his ca se , wh ich h a d e n t a i l e d se r ious i n t r u s i o n in to his 
physical a n d m e n t a l i n t eg r i ty , h a d c a u s e d h i m to suffer a s u b s t a n t i a l 
d e g r e e of a n x i e t y a n d d i s t r e s s . 

87. T h e G o v e r n m e n t c o n s i d e r e d t h a t t h e f inding of a v io la t ion of t h e 
C o n v e n t i o n would c o n s t i t u t e a d e q u a t e sa t i s fac t ion for any n o n - p e c u n i a r y 
d a m a g e s u s t a i n e d by the a p p l i c a n t . In a n y even t , t h e G o v e r n m e n t 
c o n s i d e r e d t h a t t he a m o u n t c l a i m e d w a s too h igh a n d t h a t a s u m of 
G R D 2,000,000 would be r e a s o n a b l e . 

88 . T h e C o u r t , b e a r i n g in m i n d its f ind ings above wi th r e g a r d to t h e 
a p p l i c a n t ' s c o m p l a i n t s , cons ide r s t h a t h e suffered s o m e n o n - p e c u n i a r y 
d a m a g e as a r e su l t of his d e t e n t i o n which c a n n o t be c o m p e n s a t e d solely 
by t h e f ind ing of a v io la t ion . D e c i d i n g on a n e q u i t a b l e bas i s , t h e C o u r t 
a w a r d s t h e app l i can t G R D 5,000,000 u n d e r th i s h e a d . 

B . D e f a u l t i n t e r e s t 

89. A c c o r d i n g to t h e i n f o r m a t i o n ava i lab le to t he C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t app l i cab le in G r e e c e a t t h e d a t e of a d o p t i o n of t he p r e s e n t 
j u d g m e n t is 6% p e r a n n u m . 

FOR THESE REASONS, THE COURT 

1. Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n a v io la t ion of Ar t i c l e 3 of t h e 
C o n v e n t i o n ; 
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2. Holds u n a n i m o u s l y t h a t t h e r e has b e e n n o v io la t ion of Ar t ic le 6 § 2 of 
t h e C o n v e n t i o n ; 

3. Holds by six vo tes to o n e t h a t t h e r e has b e e n a v io la t ion of Ar t i c l e 8 of 
t h e C o n v e n t i o n ; 

4. Holds u n a n i m o u s l y 
(a) t h a t t h e r e s p o n d e n t S t a t e is to pay t h e a p p l i c a n t , w i th in t h r e e 
m o n t h s , G R D 5,000,000 (five mil l ion d r a c h m a s ) in r e spec t of non -
p e c u n i a r y d a m a g e ; 
(b) t h a t s i m p l e i n t e r e s t a t a n a n n u a l r a t e of 6% shal l be payab le f rom 
t h e exp i ry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

5. Dismisses u n a n i m o u s l y t h e r e m a i n d e r of t h e a p p l i c a n t ' s c l a ims for j u s t 
sa t i s fac t ion . 

D o n e in Eng l i sh , a n d not i f ied in w r i t i n g on 19 Apr i l 2 0 0 1 , p u r s u a n t to 
R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

Er ik FRIBERGH A n d r ä s BAKA 
R e g i s t r a r P r e s i d e n t 

In a c c o r d a n c e w i t h Ar t i c l e 45 § 2 of t he C o n v e n t i o n a n d R u l e 74 § 2 of 
t he R u l e s of C o u r t , t h e p a r t l y d i s s e n t i n g op in ion of M r s Spinel l i s is 
a n n e x e d to th is j u d g m e n t . 

A . B . B . 
E.F. 



302 p e e r s v. g r e e c e j u d g m e n t 

P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E S P I N E L L I S 

1. I r e g r e t t h a t I have found it n e c e s s a r y to p a r t c o m p a n y w i t h t h e 
m a j o r i t y of t h e C o u r t on t h e q u e s t i o n w h e t h e r t h e r e was a n i n t e r f e r e n c e 
w i t h t h e a p p l i c a n t ' s r igh t to r e spec t for his c o r r e s p o n d e n c e u n d e r Ar t ic le 8 
of t h e C o n v e n t i o n . 

2. T h e a p p l i c a n t c o m p l a i n s t h a t his l e t t e r s f rom t h e C o m m i s s i o n ' s 
S e c r e t a r i a t w e r e o p e n e d by the p r i son a d m i n i s t r a t i o n a n d not always in 
his p r e s e n c e 1 . 

3 . T h e G o v e r n m e n t s u b m i t t e d t h a t l e t t e r s a d d r e s s e d to p r i s o n e r s a r e 
a lways o p e n e d in front of t h e m " . 

4. T h e C o u r t cons ide r s , r igh t ly acco rd ing to m y view, t h a t it h a s no t 
b e e n e s t a b l i s h e d t h a t l e t t e r s f rom t h e C o m m i s s i o n to t h e a p p l i c a n t w e r e 
o p e n e d in his a b s e n c e 3 . 

5. Ar t i c l e 51 §§ 2 a n d 3 of t h e P e n i t e n t i a r y C o d e of 1989 re fers t o 
i n m a t e s ' c o r r e s p o n d e n c e 4 . P a r a g r a p h 3 , wh ich prov ides for p u n i s h m e n t 
( acco rd ing to Ar t i c l e 252 of t he C r i m i n a l C o d e ) of p r i son officers w h o 
lawfully i n t e r f e r e wi th " t h e r igh t to r e spec t for [ the i n m a t e s ' ] 
c o r r e s p o n d e n c e " a n d w h o revea l to t h i r d p a r t i e s w h a t t h e y have l e a r n e d 
d u r i n g t h e exerc i se of th is du ty , is i r r e l evan t to t h e issues d i scussed in t h e 
p r e s e n t case . H o w e v e r , in p a r a g r a p h 2 it is s t a t e d t h a t " [ t ] h e c o n t e n t of 
t e l e g r a m s or l e t t e r s is not con t ro l l ed . If t h e r e a r e r e a s o n s of secur i ty or if 
t h e r e is a risk t h a t especia l ly se r ious c r i m e s will be c o m m i t t e d or a n e e d to 
e s t ab l i sh w h e t h e r such c r i m e s have b e e n c o m m i t t e d , t h e c o r r e s p o n d e n c e 
m a y be con t ro l l ed u p o n the g r a n t i n g of p e r m i s s i o n by the j u d g e 
r e spons ib l e for t h e e x e c u t i o n of s e n t e n c e s " . 

6. O n t h e o n e h a n d , t h e a p p l i c a n t does not c la im t h a t t h e r e was a n 
i n t e r f e r e n c e w i t h his r igh t to r e s p e c t for his c o r r e s p o n d e n c e w i t h o u t t h e 
r e l e v a n t p e r m i s s i o n from t h e j ud i c i a l a u t h o r i t i e s . M o r e o v e r , t h e a p p l i c a n t 
h a d b e e n a d r u g add ic t who , in sp i te of his t r e a t m e n t in t h e U n i t e d 
K i n g d o m , h a d b e e n in a c o m a t o s e s t a t e on 24 A u g u s t 1994 3 , which 
s u g g e s t s t h a t h e was sti l l an add ic t . F u r t h e r m o r e , t h e app l i can t had b e e n 
s e n t e n c e d by b o t h t h e f i r s t - ins tance c o u r t ' a n d the cour t of a p p e a l ' to 
p e n a l t i e s a p p r o p r i a t e for fe lonies ( d r u g - r e l a t e d o f fences ) 8 . H e n c e , t h e 
p r i son a u t h o r i t i e s could r e a s o n a b l y have bel ieved t h a t t h e a p p l i c a n t 

1. See paragraph 79 of the judgment . 
2. Sec paragraph 80 of the judgment. 
3. See paragraph 81 of the judgment . 
4. Sec paragraph 62 of the judgment. 
5. See paragraphs 8 and 9 of the judgment . 
6. See paragraph 12 of the judgment . 
7. See paragraph 16 of the judgment . 
8. See paragraph 8 of the judgment . 
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m i g h t have t h e i r res i s t ib le i m p u l s e " to s m u g g l e d r u g s i n t o t h e p r i s o n " in 
enve lopes of t h e C o m m i s s i o n o r t h e C o u r t " forged by c r i m i n a l s " ' , a n d 
t h u s t h e y ac t ed in o r d e r to p r e v e n t c r i m e . 

7. It has b e e n e s t a b l i s h e d t h a t t h e l e t t e r s w e r e o p e n e d bu t it h a s no t 
b e e n e s t ab l i shed t h a t t h e l e t t e r s w e r e o p e n e d in t h e a p p l i c a n t ' s a b s e n c e . 
T h i s case differs f rom Campbell v. the United Kingdom2 w h e r e t h e C o u r t 
s t a t e d t h a t " t h e r e is no c o m p e l l i n g r e a s o n why such l e t t e r s shou ld be 
o p e n e d . T h e risk, a d v e r t e d to by the G o v e r n m e n t , of C o m m i s s i o n 
s t a t i o n e r y b e i n g forged in o r d e r to s m u g g l e p r o h i b i t e d m a t e r i a l or 
m e s s a g e s i n to pr i son , is so negl ig ib le t h a t it m u s t be d i s c o u n t e d " 3 . As 
a l r e a d y p o i n t e d ou t above , t h e a p p l i c a n t in t he p r e s e n t case h a s b e e n a 
d r u g addic t a n d it is a c o m m o n p l a c e t h a t u n t r e a t e d d r u g add ic t s will do 
e v e r y t h i n g in o r d e r to ge t t h e i r d r u g . T h e r e f o r e , w h a t e v e r i n t e r f e r e n c e 
was c a u s e d by o p e n i n g t h e l e t t e r s in t h e a p p l i c a n t ' s p r e s e n c e - w i t h o u t 
r e a d i n g t h e m ( r e a d i n g would have b e e n a l m o s t imposs ib le anyway since 
very few pr i son officers k n e w sufficient Eng l i sh , a c c o r d i n g to t h e 
a p p l i c a n t ' s c o m p l a i n t 4 ) - was jus t i f i ed . 

8. In s u m m i n g u p , I would like to s t r e s s t h a t I s h a r e t h e view of t h e 
ma jo r i ty t h a t t h e o p e n i n g of p r i s o n e r s ' l e t t e r s c o n s t i t u t e s a v io la t ion of 
t he i r r i gh t s u n d e r Ar t ic le 8 of t h e C o n v e n t i o n , un l e s s jus t i f i ed (a) by a 
law t h a t is a d e q u a t e l y access ib le a n d fo re seeab le , (b) by a " p r e s s i n g 
social n e e d " , a n d (c) by b e i n g p r o p o r t i o n a t e t o t h e l e g i t i m a t e a im 
p u r s u e d by t h e na t i ona l a u t h o r i t i e s . F r o m all t he above it follows t h a t t h e 
o p e n i n g of t h e l e t t e r s (a) was in a c c o r d a n c e wi th t h e n a t i o n a l law, t h a t is, 
t he P e n i t e n t i a r y C o d e , Ar t i c l e 51 § 2 5 , (b) was effected for " t he p r e v e n t i o n 
of d i s o r d e r or c r i m e " ( t h a t is, s m u g g l i n g d r u g s i n to p r i s o n ) , a n d (c) was 
"neces sa ry in a d e m o c r a t i c socie ty" in t h e p r e s e n t ca se , c o n t r a r y to t h e 
s i t u a t i o n in Campbell a n d o t h e r o lde r cases (see , for e x a m p l e , Silver and 
Others v. the United Kingdom, j u d g m e n t of 25 M a r c h 1983, Ser ies A no . 6 1 ; 
Boyle and Rice v. the United Kingdom, j u d g m e n t of 27 Apr i l 1988, Ser ies A 
no. 131; a n d McCallum v. the United Kingdom, j u d g m e n t of 30 A u g u s t 1990, 
Ser ies A no . 183). In Campbell t h e possibi l i ty of " C o m m i s s i o n s t a t i o n e r y 
b e i n g forged in o r d e r to s m u g g l e p r o h i b i t e d m a t e r i a l ... in to p r i s o n " was 
negl ig ib le as C a m p b e l l was no t an add ic t in an ove rc rowded pr i son b u t a 

1. See paragraph 80 of the Court 's judgment . The possibility of forging envelopes of the 
Commission is also mentioned by the Government of the United Kingdom in the case of 
Campbell v. the United Kingdom. 
2. Judgmen t of 25 March 1992, Series A no. 233. 
3 Ibid., p. 22, § 62, second paragraph. 
4. The applicant complained about lack of communication due to this fact; see paragraphs 32 
and 46 of the Court 's judgment . 
5. See paragraph 62 of the Court ' s judgment . 
6. Campbell, cited above, p. 22, § 62, second paragraph. 
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" m a n of v io l ence" 1 . T h i s conc lus ion is s u p p o r t e d by b o t h t h e facts of t h e 
p r e s e n t case a n d t h e case- law of th i s C o u r t , wh ich has r ecogn i sed a c e r t a i n 
b u t not u n l i m i t e d m a r g i n of a p p r e c i a t i o n to t he S t a t e s P a r t i e s in t h e 
i m p o s i t i o n of r e s t r i c t i o n s ( see , in p a r t i c u l a r , Silver and Others, c i ted above , 
p p . 37-38, § 9 7 ) 2 . 

9. Fo r t h e s e r e a s o n s , I find t h a t t h e r e has b e e n no v io la t ion of Ar t ic le 8. 

1. Ibid., p. 8, § 8. 
2. See also the partly dissenting opinions of Judges Sir John Frecland and Morenilla in 
Campbell. 
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SOMMAIRE' 

Condit ions de détent ion 

Article 3 

Traitement dégradant - Conditions de détention - Détention dans un quartier d'isolement -
Visite de la prison par une délégation de la Commission européenne des Droits de l'Homme -
Absence d'intention des autorités d'humilier ou de rabaisser le requérant - Examen des 
conditions de détention 

Article 6 § 2 

Absence de droit à un traitement différent des prévenus et des condamnés au sein de la prison 

Article 8 

Correspondance - Ouverture systématique par les autorités pénitentiaires des lettres émanant de 
la Commission européenne des Droits de l'Homme - Ingérence - Défense de l'ordre - Prévention 
des infractions pénales — Nécessaire dans une société démocratique - Risque négligeable 
d'utilisation abusive de fausses enveloppes 

* 
* * 

En août 1994, le requérant , ressortissant bri tannique, fut arrêté à l 'aéroport 
d'Athènes pour infractions à la législation sur les stupéfiants. Il fut emmené au 
commissariat avant d'être conduit en prison, où il fut admis en état de manque et 
dans le coma à l'hôpital psychiatrique prévu pour les détenus. Il en sortit quelques 
jours plus tard et fut placé dans le quart ier d'isolement de la prison, où il partagea 
sa cellule avec un autre détenu. La cellule, qui mesurait approximativement sept 
mètres carrés, comportait deux lits, entre lesquels l'on pouvait à peine passer. Il y 
avait une fenêtre au plafond, constamment fermée et qui ne laissait filtrer aucune 
lumière. Sinon, il n'y avait pas d 'autre fenêtre, à part un judas percé dans l'une des 
deux portes. La cellule comportait des toilettes sans siège qui n'étaient pas 
dissimulées derrière une cloison ou un rideau. Comme il n'y avait pas de système 
d'aération, la cellule était étouffante pendant la période où le requérant y fut 
détenu. La porte de la cellule était ouverte pendant la journée mais fermée à clé 
la nuit. Après deux semaines dans le quart ier d'isolement, le requérant se vit offrir 
la possibilité d'aller dans une cellule ordinaire située dans la même aile. Toutefois, 
il refusa cette offre car cette aile était prévue pour les toxicomanes cl il ne voulait 
pas retomber dans la drogue. Le requérant quit ta le quart ier d'isolement 

1. Rédige par le greffe, il ne lie pas la Cour. 
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fin octobre ou début novembre 1994. En juillet 1995, il fut condamné pour 
infractions à la législation sur les stupéfiants à treize ans d 'emprisonnement et à 
une amende. En novembre 1997, une juridiction d'appel confirma le verdict de 
culpabilité mais réduisit la peine du requérant à neuf ans d 'emprisonnement et 
ordonna son expulsion de Grèce. L'intéressé fut expulsé en juin 1998. Une 
délégation de la Commission européenne des Droits de l 'Homme visita le 
quart ier d'isolement où le requérant avait été détenu et entendit également trois 
témoins, à savoir le directeur de la prison à l'époque des faits, une assistante 
sociale de la prison et le compagnon de cellule du requérant . 

1. Article 3 : les autorités pénitentiaires ont décidé de placer le requérant dans le 
quar t ier d'isolement au motif qu'il se trouvait alors en état de manque. Lorsqu'on 
lui a offert par la suite d'être transféré dans une cellule ordinaire, il ressort des 
éléments recueillis par les délégués de la Commission que des stupéfiants 
circulaient dans cette zone; dès lors, le requérant ne pouvait être blâmé pour 
avoir refusé d'être transféré. Dans ces conditions, il n'a en aucun cas consenti à 
être détenu dans le quart ier d'isolement. Quant aux conditions de détention dans 
ce quartier , la Cour a tenu compte des constatations des délégués de la 
Commission, concernant en particulier la taille, l'éclairage et l 'aération de la 
cellule du requérant . Si la possibilité limitée de circulation due au fait que la 
porte de la cellule était ouverte pendant la journée doit avoir procuré un certain 
soulagement au requérant , il devait néanmoins passer au moins une partie de la 
soirée et la nuit entière dans une cellule conçue pour une seule personne, qu'il 
devait partager avec un autre dé tenu ; il était donc obligé de rester sur son lit. Les 
cellules n'étaient pas aérées et il y régnait une chaleur excessive. En outre, il devait 
alors utiliser les toilettes de sa cellule, qui n'étaient pas cloisonnées. Rien ne 
prouve l'existence d'une véritable intention de l 'humilier ou de le rabaisser, mais 
l'absence d'un tel but ne saurait exclure de façon définitive un constat de violation 
de l'article 3. En l'espèce, les autorités compétentes n'ont pris aucune mesure pour 
améliorer les conditions de détention du requérant , que l'on peut objectivement 
qualifier d'inacceptables. Cet te at t i tude dénote un manque de respect pour 
l ' intéressé. Les conditions de détention litigieuses ont porté at teinte à sa dignité 
et ont provoqué chez lui des sentiments de désespoir et d'infériorité propres à 
l 'humilier et à le rabaisser, voire à briser sa résistance physique et morale. En 
somme, les conditions de détention du requérant dans le quart ier d'isolement 
s'analysent en un trai tement dégradant au sens de l'article 3. 

Conclusion : violation (unanimité) . 
2. Article 6 § 2 : la Convention ne contient aucune disposition obligeant à t rai ter 
de façon différente les simples prévenus et les détenus déjà condamnés. On ne 
saurait donc dire que l'article 6 § 2 de la Convention ait été méconnu pour les 
motifs exposés par le requérant . 

Conclusion : non-violation (unanimité) . 
3. Article 8 : l 'ouverture systématique des lettres adressées par la Commission au 
requérant constitue une ingérence dans le droit de celui-ci au respect de sa 
correspondance. L'ingérence a une base légale et poursuivait les buts légitimes de 
la défense de l'ordre et la prévention des infractions pénales. Concernant la 
question de la nécessité, il n'existait pas de raison impérieuse obligeant à 
contrôler la correspondance, dont il était important de respecter la 
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confidentialité. Quant à la possibilité, évoquée par le Gouvernement, que les 
enveloppes de la Commission soient imitées afin d'introduire des substances 
interdites dans la prison, le risque est si négligeable qu'il faut l 'écarter. Dès lors, 
l 'ingérence litigieuse n'était pas nécessaire dans une société démocratique. 
Conclusion : violation (six voix contre une). 

Article 41 : la Cour alloue une indemnité au requérant au titre du préjudice moral. 

Jurisprudence c i tée par la Cour 

Irlande c. Royaume-Uni, arrêt du 18 janvier 1978, série A n" 25 
Silver et autres c. Royaume-Uni, arrêt du 25 mars 1983, série A n° 61 
Campbell c. Royaume-Uni, arrêt du 25 mars 1992, série A n" 233 
Raninen c. Finlande, arrêt du 16 décembre 1997', Recueil des arrêts et décisions 1997-VIII 
Petra c. Roumanie, arrêt du 23 septembre 1998, Recueil 1998-VII 
V. c. Royaume-Uni [GC], n" 24888/94, CEDH 1999-IX 
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En l 'a f fa ire P e e r s c. G r è c e , 

La C o u r e u r o p é e n n e des D r o i t s de l ' H o m m e ( d e u x i è m e sec t ion ) , 

s i é g e a n t en u n e c h a m b r e c o m p o s é e de : 

M M . A . B . B A K A , président, 

G . B O N E L L O , 

M""' V. STRÂZNICKA, 

M M . P . LORENZEN, 

M . FISCHBACH, 

E. LEvnsJuges, 

M m c C D . SPINEIXIS,J'«£« ad hoc, 

et de M . E. FRIBERGH, greffier de section, 

A p r è s en avoir dé l i bé ré en c h a m b r e du consei l les 5 oc tob re 2000 et 

5 avri l 2001 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. L ' a f fa i re a é t é d é f é r é e à la C o u r , c o n f o r m é m e n t a u x d i spos i t ions qu i 

s ' a p p l i q u a i e n t avan t l ' e n t r é e en v i g u e u r du P ro toco le n" 11 à la 

C o n v e n t i o n de s a u v e g a r d e des D r o i t s de l ' H o m m e et des L i b e r t é s 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , p a r la C o m m i s s i o n e u r o p é e n n e des 

D r o i t s de l ' H o m m e («la C o m m i s s i o n » ) le 11 s e p t e m b r e 1999 (a r t ic le 5 

§ 4 du Pro toco le n° 11 e t a n c i e n s a r t i c les 47 et 48 de la C o n v e n t i o n ) . 

2. A son o r ig ine se t r ouve u n e r e q u ê t e (n° 28524/95) d i r igée c o n t r e la 

R é p u b l i q u e h e l l é n i q u e e t d o n t u n r e s s o r t i s s a n t b r i t a n n i q u e , M . D o n a l d 

P e e r s (« le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n le 9 oc tob re 1994 en 

ve r tu de l ' anc ien a r t i c le 25 de la C o n v e n t i o n . 

3. L e r e q u é r a n t s o u t e n a i t n o t a m m e n t q u e les cond i t ions d a n s 

l e sque l l e s il ava i t é t é d é t e n u à la p r i son de Kor ida l lo s s ' ana lysa i en t en u n 

t r a i t e m e n t i n h u m a i n et d é g r a d a n t . Il a l l égua i t en o u t r e q u e le fait q u e les 

a u t o r i t é s p é n i t e n t i a i r e s n ' a p p l i q u a i e n t pas de r é g i m e spéci f ique a u x 

p e r s o n n e s en d é t e n t i o n proviso i re e m p o r t a i t v io la t ion de la p r é s o m p t i o n 

d ' i n n o c e n c e . Enf in , il a f f i rmai t q u e des l e t t r e s q u e lui avai t a d r e s s é e s le 

s e c r é t a r i a t d e la C o m m i s s i o n ava i en t é t é o u v e r t e s p a r l ' a d m i n i s t r a t i o n 

p é n i t e n t i a i r e . 

4. L e 21 m a i 1998, la C o m m i s s i o n a d é c l a r é la r e q u ê t e p a r t i e l l e m e n t 

r ecevab le . Le 22 j u i n 1998, elle a effectué u n e vis i te à la p r i son de 

Kor ida l los en vue d ' é t ab l i r les faits . D a n s son r a p p o r t du 4 j u i n 1999 

( anc ien a r t i c le 31 de la C o n v e n t i o n ) 1 , elle conc lu t , p a r v ingt-s ix voix 

c o n t r e u n e , qu ' i l y a eu v io la t ion de l ' a r t ic le 3 d u fait d e s cond i t ions de 

d é t e n t i o n sub ies p a r le r e q u é r a n t d a n s le q u a r t i e r d ' i s o l e m e n t de l 'ai le 
1. Note du greffe : le rapport est disponible au greffe. 
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D e l t a de la p r i son d e Kor ida l los . Elle f o r m u l e p a r a i l l eu r s l 'avis u n a n i m e 

qu ' i l n 'y a p a s eu v io la t ion de l ' a r t ic le 6 § 2 et qu ' i l y a eu v io la t ion d e 

l ' a r t i c le 8. 

5. Le r e q u é r a n t , qu i a é t é a d m i s au bénéf ice de l ' a s s i s t ance j u d i c i a i r e , 

es t r e p r é s e n t é d e v a n t la C o u r p a r ses conse i l s . Le g o u v e r n e m e n t g r e c (« le 

G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t , M. E. Vo lan i s , p r é s i d e n t 

d u Conse i l j u r i d i q u e de l 'E ta t . 

6. Le 20 s e p t e m b r e 1999, u n col lège de la G r a n d e C h a m b r e a déc idé 

q u e l 'affaire deva i t ê t r e e x a m i n é e p a r u n e c h a m b r e c o n s t i t u é e au sein d e 

l ' une des sec t ions de la C o u r (a r t i c le 100 § 1 d u r è g l e m e n t d e la C o u r ) . P a r 

la su i t e , la r e q u ê t e a é t é a t t r i b u é e à la d e u x i è m e sec t ion (a r t i c le 52 § 1 d u 

r è g l e m e n t ) . Au se in de celle-ci, la c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire 

(a r t ic le 27 § 1 de la C o n v e n t i o n ) a é t é c o n s t i t u é e c o n f o r m é m e n t à 

l ' a r t i c le 26 § 1 d u r è g l e m e n t . A la su i t e d u d é p o r t de M . C L . Rozak i s , 

j u g e é lu au t i t r e de la G r è c e , qu i avai t pr is p a r t à l ' e x a m e n de la c a u s e 

a u se in de la C o m m i s s i o n (a r t i c le 28) , le G o u v e r n e m e n t a dé s igné 

M m t ' C D . Spinel l is p o u r s i éger en q u a l i t é d é j u g e ad hoc ( a r t i c les 27 § 2 d e 

la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . 

7. U n e a u d i e n c e s 'est d é r o u l é e en publ ic a u Pa la i s des D r o i t s d e 

l ' H o m m e , à S t r a s b o u r g , le 5 oc tob re 2000 (a r t i c le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . M. APESSOS, conse i l le r 

a u p r è s du Conse i l j u r i d i q u e de l 'E ta t , agent, 

I. BAKOPOULOS, a u d i t e u r 

a u p r è s du Conse i l j u r i d i q u e de l 'E ta t , conseil; 

— pour le requérant 

M m f R. SPARTALI-ARETAKI, avoca t e , conseil, 

M . A. ARETAKIS, avoca t , conseiller. 

L a C o u r a e n t e n d u en l eu r s d é c l a r a t i o n s M""" S p a r t a l i - A r e t a k i et 

M . Apessos . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L ' E S P È C E 

A. R é s u m é d e s é v é n e m e n t s 

8. Le 19 a o û t 1994, le r e q u é r a n t , qu i ava i t suivi u n t r a i t e m e n t p o u r 

h é r o ï n o m a n i e au R o y a u m e - U n i , fut a r r ê t é à l ' a é r o p o r t d ' A t h è n e s p o u r 
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différentes infractions à la légis lat ion sur les stupéfiants . Il fut transféré 

au commissariat central d 'Athènes , s i tué dans l'avenue Alexandras , où il 

fut dé tenu jusqu'au 24 août 1994. 

9. Le 24 août 1994, il fut conduit à la prison de Koridallos et admis 

dans un état c o m a t e u x à l'hôpital psychiatrique prévu pour les dé tenus . 

10. Le 30 août 1994, il sortit de l'hôpital psychiatrique. Le certificat de 

sortie le décrit c o m m e tox icomane . Il fut i m m é d i a t e m e n t conduit à la 

prison de Koridallos m ê m e . 

11. Le requérant fut placé dans le quartier d' isolement de l'aile 

« D e l t a » de la prison. Il fut par la suite transféré dans l'aile «Alpha» . 

12. Le 28 juil let 1995, le requérant fut reconnu coupable d'infractions à 

la législation sur les stupéfiants par la cour d'appel (TfJt[t£À,éc; Edpexeto) 

d'Athènes, s iégeant à trois juges , qui, en raison de la nature des charges , 

s tatua en tant que juridiction de première instance. La cour es t ima que le 

requérant était tox icomane et le condamna à treize ans d 'emprisonnement 

et à une amende de 5 000 000 de drachmes. Le requérant interjeta appel. 

13. En novembre 1995, il y eut une é m e u t e à la prison de Koridallos. 

14. Le 30 août 1996, M'"c Vasiliki Fragathula, ass istante sociale at tachée 

à la prison de Koridallos, rapporta au directeur de l 'établissement 

n o t a m m e n t les faits suivants: le requérant , depuis sa condamnat ion, 

partageait sa cellule avec un autre condamné. Les lettres envoyées par le 

requérant n'étaient pas ouvertes . Les lettres adressées au requérant par 

la Commiss ion européenne des Droits de l 'Homme étaient ouvertes par 

un fonctionnaire de la prison en présence du requérant. Les étrangers qui 

ne parlaient pas grec ne pouvaient pas participer aux formations 

professionnelles organisées à la prison de Koridallos. La bibl iothèque de la 

prison disposait d'un programme d'apprentissage du grec, mais celui-ci 

avait été détruit pendant l 'émeute. Toutefois , le bureau social avait 

l ' intention de le remplacer en temps voulu. Selon le code pénitentiaire , les 

prisonniers en détent ion provisoire n'avaient pas le droit de travailler. 

Toutefois , le requérant, après sa condamnat ion, avait c o m m e n c é à 

travailler en tant qu'agent de service. Presque i m m é d i a t e m e n t après son 

arrivée à la prison de Koridallos, le requérant avait c o m m e n c é un 

tra i tement avec le docteur P., un psychiatre. Il continuait de participer aux 

programmes thérapeut iques de prise de conscience et d'auto-assistance 

dest inés aux détenus étrangers de deux organisat ions, Tox icomanes 

anonymes et Plus de 18 ans. Il était é g a l e m e n t suivi individuel lement par 

un psychologue, qui était m e m b r e de Tox icomanes anonymes . Depuis son 

arrivée à la prison de Koridallos, le requérant était pris en charge par le 

bureau social de la prison. Il était exact qu'aucune dist inction n'était 

établie entre les personnes en détent ion provisoire et les condamnés . 

15. En septembre 1996, le requérant fut transféré de la prison de 

Koridallos à celle de Tirintha. Selon une lettre du directeur de la prison 

de Tir intha en date du 20 novembre 1996, ce transfèrement visait à 
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« g a r a n t i r a u r e q u é r a n t d e m e i l l e u r e s cond i t ions de d é t e n t i o n » . De la 

p r i son de T i r i n t h a , le r e q u é r a n t fut de n o u v e a u t r a n s f é r é , à sa d e m a n d e , 

à la p r i son d 'Agias , à La C a n é e . 

16. E n n o v e m b r e 1997, u n e ju r id ic t ion d ' appe l conf i rma la c o n d a m n a t i o n 

du r e q u é r a n t ma i s réduis i t la pe ine à neuf ans d ' e m p r i s o n n e m e n t et o r d o n n a 

son expuls ion de G r è c e . 

17. Le 2 j u i n 1998, le r e q u é r a n t d e m a n d a à ê t r e l ibéré sous cond i t i on . 

Le 10 j u i n 1998, u n e c h a m b r e d u t r i b u n a l p é n a l de p r e m i è r e i n s t a n c e d e 

L a C a n é e accuei l l i t sa d e m a n d e . Le r e q u é r a n t fut l ibéré de p r i son et 

t r a n s f é r é au c e n t r e de r é t e n t i o n de La C a n é e , d 'où il fut condu i t au P i r é e 

et expu l s é d e G r è c e i m m é d i a t e m e n t a p r è s sa c o m p a r u t i o n d e v a n t les 

d é l é g u é s de la C o m m i s s i o n , le 22 j u i n 1998 à la p r i son de Kor ida l los . 

B . D é p o s i t i o n s o r a l e s d e v a n t l e s d é l é g u é s d e la C o m m i s s i o n 

18. Les d é p o s i t i o n s du r e q u é r a n t et d e s t ro is t é m o i n s qu i c o m p a r u r e n t 

d e v a n t les d é l é g u é s le 22 juin 1998 à la p r i son de Kor ida l los p e u v e n t se 

r é s u m e r c o m m e sui t . 

1. Le requérant 

a) Condit ions de dé tent ion à l'hôpital psychiatr ique de la pr ison de 

Koridallos 

19. Le r e q u é r a n t fut a d m i s à l ' hôp i ta l p s y c h i a t r i q u e p révu p o u r les 

d é t e n u s de Kor ida l lo s le 24 a o û t 1994. Au d é p a r t , il fut d é t e n u p e n d a n t 

t ro is j o u r s d a n s u n e cel lule p a r t i c u l i è r e . Il d o r m i t c o n s t a m m e n t sous 

l ' in f luence des m é d i c a m e n t s . C ' e s t u n a u t r e d é t e n u qu i lui dit d e p u i s 

c o m b i e n de t e m p s il se t r ouva i t là. Lor squ ' i l se révei l la , il fut t r a n s f é r é 

d a n s u n e cel lu le où se t r o u v a i e n t hui t à dix p e r s o n n e s « t r è s p e r t u r b é e s » . 

T o u t le m o n d e d o r m a i t sur des m a t e l a s p a r t e r r e . Il faisait c h a u d , m a i s les 

f e n ê t r e s é t a i e n t o u v e r t e s . D e t e m p s à a u t r e , la p o r t e s 'ouvra i t et ils é t a i e n t 

a u t o r i s é s à so r t i r p o u r a l le r a u x to i l e t t e s , p r e n d r e u n e d o u c h e ou m a r c h e r 

d a n s la cour . Les r e p a s é t a i e n t servis su r le sol d a n s des r éc ip i en t s e n 

p l a s t i q u e . Il d e m e u r a p e n d a n t q u a t r e ou c inq j o u r s e t n u i t s d a n s c e t t e 

d e u x i è m e ce l lu le . 

b) Condit ions de détent ion dans le quartier d' isolement de l'aile Delta 

20. P a r la su i t e , le r e q u é r a n t fut condu i t à la p r i son m ê m e . Il d e m a n d a 

à ê t r e p lacé d a n s u n end ro i t t r a n q u i l l e et fut i m m é d i a t e m e n t mis d a n s le 

q u a r t i e r d ' i s o l e m e n t de l 'aile D e l t a . Au d é b u t , le r e q u é r a n t ne savai t p a s 

qu ' i l s 'agissa i t d ' u n q u a r t i e r d ' i s o l e m e n t . 

2 1 . La cel lule é t a i t t r è s p e t i t e et h a u t e de p la fond . Elle avai t d e u x 

p o r t e s e t c o m p o r t a i t d e u x l i ts , e n t r e l e sque l s l 'on pouvai t à pe ine p a s s e r . 
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P e n d a n t t ou t son sé jour d a n s le q u a r t i e r d ' i s o l e m e n t , il fut d é t e n u avec 

u n e a u t r e p e r s o n n e , M. P e t r o s P a p a d i m i t r i o u . Il n 'y ava i t q u ' u n e f e n ê t r e 

au plafond, c o n s t a m m e n t f e r m é e et t e l l e m e n t sale q u ' a u c u n e l u m i è r e ne 

pouvai t p é n é t r e r . Il n 'y ava i t q u ' u n e seu le a m p o u l e é l e c t r i q u e , insuf f i san te 

p o u r p e r m e t t r e d e l i re . Il n 'y avai t p a s d ' a u t r e f e n ê t r e , à p a r t u n j u d a s , 

pe r cé d a n s l ' une des d e u x p o r t e s , qu i pouvai t s 'ouvrir . La cel lule 

c o m p o r t a i t des to i l e t t e s sans s iège qu i n ' é t a i e n t pas d i s s i m u l é e s d e r r i è r e 

u n e cloison ou u n r i d e a u . La chasse d ' e a u fonc t ionna i t u n e fois s u r d e u x . Il 

n 'y avai t q u ' u n e seu le d o u c h e d a n s le q u a r t i e r p o u r neu f ce l lu les , 

l e sque l les é t a i e n t occupées p a r d e u x voire t ro is d é t e n u s c h a c u n e . Il n 'y 

avai t pas d e l avabo d a n s la ce l lu le . 

22. Le r e q u é r a n t a r r iva d a n s le q u a r t i e r d ' i s o l e m e n t a u mois d ' a o û t . Il 

faisait t r è s c h a u d . P e n d a n t la j o u r n é e , la p o r t e de la cel lu le é t a i t o u v e r t e . 

Le q u a r t i e r d ' i s o l e m e n t n ' é t a i t pas survei l lé et « t o u t pouva i t a r r i v e r » . 

Tou te fo i s , le rec[uéran t n ' ava i t pas é t é m a l t r a i t é p a r u n e p e r s o n n e e n 

pa r t i cu l i e r . Il y ava i t d e u x p e t i t e s cour s e n t o u r é e s d e h a u t s m u r s d a n s 

l esque l les on pouvai t faire «d ix pas a l le r et r e t o u r » . L a nu i t , la p o r t e de 

sa cel lule é t a i t f e r m é e à clé. C o m m e il n 'y avai t p a s d ' a é r a t i o n , la cel lule 

é t a i t t e l l e m e n t é tou f f an t e q u e le r e q u é r a n t se révei l la i t i n o n d é de s u e u r . 

Afin d 'avoi r de l ' eau d a n s sa ce l lu le , il r emp l i s s a i t u n e bou te i l l e soit a u 

r o b i n e t qu i se t rouva i t à cô té de la d o u c h e , soit , q u e l q u e i o i s , sous la 

chasse d ' e a u . 

23 . A p r è s p e u t - ê t r e d e u x s e m a i n e s d a n s le q u a r t i e r d ' i s o l e m e n t , le 

r e q u é r a n t se vit offrir la poss ib i l i té d ' a l l e r d a n s les ce l lu les o r d i n a i r e s de 

l 'aile D e l t a . Tou te fo i s , il d u t r e fuse r c e t t e offre ca r l 'ai le D e l t a é t a i t 

p r é v u e p o u r les t o x i c o m a n e s et il « n e voula i t pas r e t o m b e r d a n s la 

d r o g u e ». D a n s le q u a r t i e r d ' i s o l e m e n t , il n 'y avai t pas d e t o x i c o m a n e s . 

c) Condi t ions de dé tent ion dans l'aile Alpha 

24. Le r e q u é r a n t ne se r a p p e l l e pas e x a c t e m e n t q u a n d il a q u i t t é le 

q u a r t i e r d ' i s o l e m e n t - p e u t - ê t r e d e u x mois ou d e u x mois et d e m i plus 

t a r d , fin oc tob re ou d é b u t n o v e m b r e . Il fut t r a n s f é r é d a n s l 'aile A l p h a , où 

é t a i e n t d é t e n u e s p r i n c i p a l e m e n t d e s p e r s o n n e s c o n d a m n é e s p o u r des 

inf rac t ions é c o n o m i q u e s . M. P a p a d i m i t r i o u fut t r a n s f é r é avec lui et ils 

c o n t i n u è r e n t à p a r t a g e r la m ê m e cel lu le . 

25 . L 'a i le A l p h a é t a i t la m e i l l e u r e p a r t i e de la p r i son , ce qu i ne 

l ' e m p ê c h a i t pas d ' ê t r e sa le et s u r p e u p l é e . C h a q u e cel lule c o m p o r t a i t 

t rois l i ts, d o n t d e u x s u p e r p o s é s . D ' o r d i n a i r e , il y avai t t rois p r i s o n n i e r s 

d a n s c h a q u e ce l lu le , q u i é t a i t é q u i p é e d ' u n lavabo et de to i l e t t e s sans 

s iège . Les t o i l e t t e s é t a i e n t d i s s i m u l é e s su r l ' un d e s cô tés p a r u n e cloison 

en p l a s t i q u e , qu i é t a i t en p a r t i e d é c h i r é e . Si l 'on ne pouvai t pas voir la 

p e r s o n n e qu i u t i l i sa i t les t o i l e t t e s , r i en n ' a r r ê t a i t les b r u i t s et les o d e u r s . 



316 ARRÊT PEERS c. GRÈCE 

L a cel lu le avai t u n e f e n ê t r e . Q u e l q u e f o i s , elle c o m p o r t a i t u n e t ab le et u n e 

cha i s e . 

26. Les p o r t e s d e s cel lules é t a i e n t f e r m é e s à clé e n t r e 13 h e u r e s et 

15 h e u r e s l ' ap r è s -mid i , et e n t r e 20 h 30 et 8 h e u r e s d u m a t i n . C e t h o r a i r e 

dif férai t d ' u n e h e u r e e n t r e l ' é té et l 'h iver . Les ce l lu les é t a i e n t t r è s 

b r u y a n t e s en r a i son des pos te s de r ad io et de té lévis ion des d é t e n u s . Les 

p r i s o n n i e r s ne p o u v a i e n t a c c é d e r a u x i n t e r r u p t e u r s . E n hiver , les cel lules 

é t a i e n t t r è s f roides ca r le chauf fage n ' é t a i t a l l u m é q u e d e u x h e u r e s p a r 

j o u r . C e r t a i n s j o u r s , le r e q u é r a n t deva i t r e s t e r au lit sous ses c o u v e r t u r e s 

p o u r se r échauf fe r . A p r è s l ' é m e u t e , de n o m b r e u s e s f e n ê t r e s furen t ca s sées 

e t il ge la i t d a n s la p r i son . E n é t é , il y r é g n a i t u n e c h a l e u r i n s u p p o r t a b l e , 

c a r il n 'y ava i t a u c u n c o u r a n t d ' a i r d a n s les cel lules l o r s q u e les p o r t e s 

é t a i e n t f e r m é e s . Q u e l q u e f o i s , le r e q u é r a n t deva i t a t t e n d r e j u s q u ' à 3 ou 

4 h e u r e s du m a t i n a v a n t de pouvoi r d o r m i r . L o r s q u e la p o r t e de la cel lu le 

é t a i t o u v e r t e , la s i t u a t i o n s ' amé l io r a i t u n p e u , m a i s il n 'y avai t p a s d e 

s y s t è m e d ' a é r a t i o n d a n s l 'aile en g é n é r a l . D e t e m p s à a u t r e , il y ava i t d e s 

p r o b l è m e s de p l o m b e r i e et la cha s se d ' e a u des t o i l e t t e s ne fonc t ionna i t p a s 

t ou jou r s . 

27. A un m o m e n t , a lors q u e le r e q u é r a n t ne p a r t a g e a i t sa cel lu le 

q u ' a v e c u n seul a u t r e d é t e n u , t rois C h i n o i s y p a s s è r e n t la nu i t . Ils 

d o r m i r e n t su r d e u x m a t e l a s su r le sol. 

d) Griefs concernant toute la pér iode de détent ion du requérant à la pr ison 
de Koridallos 

28. Seu les des c o u v e r t u r e s fu ren t d o n n é e s a u r e q u é r a n t . O n ne lui 

fourn i t ni v ê t e m e n t s , ni d r a p s , ni o re i l l e r s , ni affaires de t o i l e t t e (pas 

m ê m e d u savon) , ni p a p i e r h y g i é n i q u e . Il d u t a c h e t e r ses affaires d e 

t o i l e t t e et le p a p i e r h y g i é n i q u e à la c a n t i n e . A c e r t a i n e s p é r i o d e s , il 

n ' ava i t pas d ' a r g e n t et deva i t d e m a n d e r à d ' a u t r e s d é t e n u s . Il fut 

é g a l e m e n t a idé p a r les services soc iaux et c e r t a i n e s o r g a n i s a t i o n s 

c a r i t a t i v e s . C e p e n d a n t , il y eu t des m o m e n t s où il ne d i sposa i t p a s de 

p a p i e r h y g i é n i q u e , n o t a m m e n t lorsqu ' i l deva i t u t i l i se r les t o i l e t t e s 

f r é q u e m m e n t e n r a i son de p r o b l è m e s d ' e s t o m a c . A ces occas ions , afin de 

se laver , il deva i t u t i l i se r l ' eau des t o i l e t t e s s a n s s iège . En dép i t de t ou t , il 

r éuss i t « à se g a r d e r p r o p r e » . F i n a l e m e n t , il p u t se p r o c u r e r des d r a p s et 

u n ore i l l e r , qu ' i l h é r i t a d ' a u t r e s p r i s o n n i e r s . Tou te fo i s , cela lui p r i t 

l o n g t e m p s , p e u t - ê t r e u n an . 

29. Au sous-sol se t r o u v a i e n t d ix d o u c h e s - de s imp les t u y a u x se lon le 

r e q u é r a n t - p o u r 250 à 360 p r i s o n n i e r s d é t e n u s d a n s l 'a i le . Il y avai t de 

l ' eau c h a u d e p e n d a n t d e u x h e u r e s p a r j o u r , p e u t - ê t r e p lus . Il n 'y ava i t 

p a s de r i d e a u et p a s de f e n ê t r e . A p r è s l ' é m e u t e , il n 'y eu t p lus d ' e a u 

c h a u d e . En hiver , les c h a t s y fa i sa ien t l eu r s be so ins . 
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30. Il deva i t l aver ses v ê t e m e n t s l u i - m ê m e , ce q u e le m a n q u e d ' e a u 

c h a u d e r e n d a i t difficile. Il les sécha i t en les a c c r o c h a n t a u x b a r r e a u x de 

la f enê t r e de sa ce l lu le . 

3 1 . La n o u r r i t u r e é t a i t servie de te l le so r t e q u e les c h a t s j o u a i e n t avec . 

Avan t d ' a r r i v e r en pr i son , il é t a i t v é g é t a r i e n , m a i s il d u t c h a n g e r ses 

h a b i t u d e s a l i m e n t a i r e s ca r il n 'y ava i t p a s de m e n u s v é g é t a r i e n s à 

Kor ida l los . 

32. Le r e q u é r a n t «vivai t d a n s u n e b u l l e » . Il n e pouvai t pas 

c o m m u n i q u e r avec le p e r s o n n e l de la p r i son qu i ne p a r l a i t p a s ang l a i s . 

L ' a s s i s t a n t e sociale conna i s s a i t l ' ang la i s . Il devai t d e m a n d e r à la voir . Il 

la r e n c o n t r a i t t ro is fois p a r s e m a i n e , h a b i t u e l l e m e n t p e n d a n t d e u x à c inq 

m i n u t e s - dix m i n u t e s au m a x i m u m . 

3 3 . Il n 'y avai t pas d ' ac t iv i t és de loisirs, de f o r m a t i o n ou de 

b i b l i o t h è q u e . 

34. Au d é b u t , le r e q u é r a n t é t a i t a u t o r i s é à p a s s e r u n seu l a p p e l 

t é l é p h o n i q u e p a r s e m a i n e le soir. T o u t e f o i s , p a r la su i t e , l ' a s s i s t a n t e 

sociale s ' a r r a n g e a p o u r qu ' i l pu i sse t é l é p h o n e r le m a t i n . 

2. Spiros Athanassopoulos 

35. Le t é m o i n fut d i r e c t e u r de la p r i son d e Kor ida l los e n t r e le 
14 d é c e m b r e 1994 et le 15 s e p t e m b r e 1997. 

36 . A sa c o n n a i s s a n c e il n 'y avai t eu a u c u n e a m é l i o r a t i o n d a n s l 'aile 

A l p h a d e p u i s le d é p a r t d u r e q u é r a n t d e la p r i son de Kor ida l los . Q u e l q u e s 

a m é l i o r a t i o n s ava i en t é t é a p p o r t é e s d a n s le q u a r t i e r d ' i s o l e m e n t . Il y ava i t 

m a i n t e n a n t des cloisons qu i s é p a r a i e n t les t o i l e t t e s d u r e s t e de la ce l lu le , 

ma i s il ne voula i t pas c o n t r e d i r e le r e q u é r a n t à cet é g a r d . Il é t a i t poss ible 

q u e d a n s sa cel lu le il n 'y en ai t p a s eu. Les cel lules du q u a r t i e r d ' i s o l e m e n t 

é t a i e n t m u n i e s d e lavabos . 

37. Il faisai t auss i c h a u d d a n s ce q u a r t i e r q u e d a n s le r e s t e d e la p r i son . 

En é t é , il pouva i t fa i re c h a u d . E n h iver , il y ava i t le chauf fage c e n t r a l . 

38 . L ' a d m i n i s t r a t i o n p é n i t e n t i a i r e fourn issa i t des o re i l l e r s a u x 

d é t e n u s . Tou te fo i s , il é t a i t poss ible q u e le r e q u é r a n t n ' e n ait pas r e çu ca r 

il y avai t que lque fo i s d e s p é n u r i e s . Les d r a p s posa i en t p r o b l è m e , s u r t o u t 

en ce qu i c o n c e r n a i t les d é t e n u s é t r a n g e r s . Ceux-c i ne p o u v a i e n t o b t e n i r 

des d r a p s d u b u r e a u social , qu i avai t u n s tock c o n s t i t u é de d o n a t i o n s ou 

d ' acqu i s i t i ons fa i tes avec des s u b v e n t i o n s d u m i n i s t è r e de la J u s t i c e . 

L ' a d m i n i s t r a t i o n p é n i t e n t i a i r e n e fourn i ssa i t p a s d 'a f fa i res d e t o i l e t t e 

aux d é t e n u s . D e tels a r t i c l e s é t a i e n t d o n n é s p a r d e s o r g a n i s a t i o n s 

ca r i t a t i ve s , p a r l ' i n t e r m é d i a i r e du b u r e a u social . Le p a p i e r h y g i é n i q u e 

pouva i t ê t r e o b t e n u du b u r e a u social, d ' u n a u t r e d é t e n u ou du g a r d i e n e n 

chef. Il é t a i t p lus difficile de t r o u v e r d e s d r a p s q u e du p a p i e r h y g i é n i q u e . 
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39 . L a n o u r r i t u r e n ' é t a i t pas servie de m a n i è r e i n s a l u b r e . L o r s q u ' e l l e 

é t a i t t r a n s p o r t é e , la m a r m i t e é t a i t à 60 ou 70 c m d u sol, b i en q u e le t é m o i n 

n ' e n fût pas c e r t a i n à cen t p o u r c e n t . 

40 . Il é t a i t poss ible q u e le r e q u é r a n t ait d o r m i d a n s la m ê m e cel lule 

q u e q u a t r e a u t r e s d é t e n u s . D ' o r d i n a i r e , c h a q u e d é t e n u avai t son p r o p r e 

lit. Il é t a i t t r è s r a r e q u e ce ne soit pas le cas . Tou te fo i s , l 'on savai t qu ' i l 

é t a i t a r r ivé q u e q u a t r e d é t e n u s so ien t logés d a n s u n e seu le ce l lu le . 

4 L II n 'y ava i t a u c u n p r o b l è m e avec les d o u c h e s . T o u t e f o i s , c eux qu i 

d e v a i e n t laver l e u r s v ê t e m e n t s en p r i son r e n c o n t r a i e n t c e r t a i n e s 

di f f icul tés . 

42 . Les d é t e n u s c o m m u n i q u a i e n t avec les t r a v a i l l e u r s sociaux qu ' i l s 

p o u v a i e n t voir à l e u r d e m a n d e , soit le j o u r m ê m e soit le l e n d e m a i n . C e u x 

qu i ne p a r l a i e n t pas g r e c p o u v a i e n t avoir des diff icul tés . Tou te fo i s , d ' a p r è s 

l ' expé r i ence d u t é m o i n , ils r éus s i s s a i en t à s ' a d a p t e r . Il y avai t t ou jou r s 

q u e l q u ' u n , un m e m b r e d u p e r s o n n e l ou u n a u t r e d é t e n u , qu i pa r l a i t 

a n g l a i s . 

4 3 . T o u t e s les a n n o n c e s et no t i f ica t ions é t a i e n t f o r m u l é e s en g r e c . Les 

d é t e n u s é t r a n g e r s é t a i e n t h a b i t u e l l e m e n t avisés de l eu r s d ro i t s o r a l e m e n t 

à l eu r a r r i v é e . Tou te fo i s , ce n ' é t a i t p a s fait s y s t é m a t i q u e m e n t . U n e 

b r o c h u r e d ' i n f o r m a t i o n en ang la i s i n t i t u l é e « L a vie q u o t i d i e n n e d a n s 

l ' é t a b l i s s e m e n t p é n i t e n t i a i r e » avai t é t é d i s t r i b u é e a u x n o u v e a u x 

a r r i v a n t s en 1996, m a i s le t é m o i n ne se r a p p e l a i t pas si c ' é t a i t a v a n t ou 

a p r è s le d é p a r t du r e q u é r a n t de Kor ida l los . 

3. Vasiliki Fragathula 

44. Le t é m o i n é t a i t l ' a s s i s t a n t e sociale de l 'aile D e l t a de la p r i son d e 

Kor ida l lo s . Elle y ava i t r e n c o n t r é le r e q u é r a n t et l 'avait suivi p e n d a n t t ou t 

son sé jour en p r i son . 

4 5 . A son a r r i v é e à la p r i son d e Kor ida l los m ê m e ( a p r è s sa d é t e n t i o n 

d a n s l 'hôpi ta l p s y c h i a t r i q u e de la p r i son ) , le r e q u é r a n t fut p lacé d a n s le 

q u a r t i e r d ' i s o l e m e n t . La déc i s ion avai t é t é pr i se p a r le d i r e c t e u r de la 

p r i son e t le g a r d i e n en che f e n r a i son d e l ' é t a t d u r e q u é r a n t — il 

p r é s e n t a i t des s y m p t ô m e s de m a n q u e . Le r e q u é r a n t n e conna i s sa i t p a s 

a u p r é a l a b l e les cond i t i ons d e d é t e n t i o n d a n s le q u a r t i e r d ' i s o l e m e n t . Il 

s 'en p la ign i t peu a p r è s et le t é m o i n o r g a n i s a u n e r e n c o n t r e e n t r e lui et le 

d i r e c t e u r , M. C o s t a r a s . Celui -c i d o n n a des i n s t r u c t i o n s p o u r q u e le 

r e q u é r a n t soit t r a n s f é r é d a n s u n e a u t r e a i le . Tou te fo i s , il s 'agissa i t d e 

l 'aile D e l t a , qu i é t a i t r é se rvée a u x t o x i c o m a n e s . Le r e q u é r a n t é t a i t a u 

c o u r a n t d e cet é t a t d e fait . Il l 'avai t d é c o u v e r t t o u t seul , à t r a v e r s ses 

r e l a t i o n s avec ses c o m p a g n o n s de ce l lu le . Il re fusa d ' a l l e r là -bas . Il e s t i m a 

q u e r e s t e r d a n s le q u a r t i e r d ' i s o l e m e n t l ' a ide ra i t à ne pas r e t o m b e r d a n s 

la d r o g u e . Le t é m o i n re fusa de c o n f i r m e r q u e des s t u p é f i a n t s c i r cu la i en t 

d a n s l 'aile D e l t a . Tou te fo i s , elle a d m i t q u e « l ' a i le D e l t a posa i t d e s 
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p r o b l è m e s p o u r q u e l q u ' u n qu i s o u h a i t a i t se d é s i n t o x i q u e r » . A son avis, le 

q u a r t i e r d ' i s o l e m e n t n ' é t a i t pas a d a p t é aux d é t e n u s . Tou te fo i s , le 

r e q u é r a n t , qu i souffrai t de s y m p t ô m e s de m a n q u e , ne pouva i t pas ê t r e 

t r a n s f é r é i m m é d i a t e m e n t d a n s l 'aile A l p h a . C e t t e aile é t a i t r é s e r v é e a u x 

p e r s o n n e s c o n d a m n é e s p o u r des in f rac t ions é c o n o m i q u e s et à d ' a u t r e s 

p r i s o n n i e r s qu i ava ien t fait p r e u v e de b o n n e c o n d u i t e . Le r e q u é r a n t avai t 

donc le choix e n t r e le q u a r t i e r d ' i s o l e m e n t et l 'aile D e l t a . Le t é m o i n ne 

consei l la p a s au r e q u é r a n t d e choisir l 'un ou l ' a u t r e pa r ce q u ' e l l e n e 

voula i t pas in f luencer ce q u ' e l l e c o n s i d é r a i t ê t r e u n choix p u r e m e n t 

p e r s o n n e l . Le r e q u é r a n t choisi t de r e s t e r d a n s le q u a r t i e r d ' i s o l e m e n t . Il 

fut t r a n s f é r é d a n s l 'aile A l p h a pa r la su i t e , avec t ous les o c c u p a n t s du 

q u a r t i e r d ' i s o l e m e n t , lo rsqu ' i l fut déc idé d e loger d a n s ce q u a r t i e r des 

d é t e n u s qu i p u r g e a i e n t des pe ine s d i sc ip l ina i res . 

46 . Le t é m o i n c o m m u n i q u a i t avec le r e q u é r a n t en ang l a i s . Le 

r e q u é r a n t ne p a r l a i t p a s g rec , ce qu i ampl i f i a a u d é p a r t ses p r o b l è m e s 

d ' a d a p t a t i o n , p u i s q u e la p l u p a r t des e m p l o y é s d e la p r i son ne p a r l a i e n t 

pas ang la i s . Tou te fo i s , de n o m b r e u x d é t e n u s grecs a v a i e n t des r u d i m e n t s 

d ' ang l a i s . P e u à peu , le r e q u é r a n t , p a r des efforts p e r s o n n e l s , ava i t r éuss i à 

é t a b l i r u n n iveau de c o m m u n i c a t i o n é l é m e n t a i r e en g r e c avec le p e r s o n n e l 

de la p r i son . Il n 'y avai t p a s de b r o c h u r e d ' i n f o r m a t i o n en ang l a i s . L a 

b r o c h u r e i n v o q u é e p a r M. A t h a n a s s o p o u l o s avai t é t é d i s t r i b u é e à 

Kor ida l lo s en 1997. 

47 . Le b u r e a u social avai t u n e p ièce d a n s la p r i son où é t a i e n t s tockés 

des a r t i c l es te ls q u e du p a p i e r hyg i én ique , des r a so i r s , du d é t e r g e n t , du 

savon, e tc . Les fonds qu i a l i m e n t a i e n t ce s tock p r o v e n a i e n t du m i n i s t è r e 

de la J u s t i c e et d ' o r g a n i s a t i o n s c a r i t a t i v e s . Les p r i s o n n i e r s d é s a r g e n t é s 

pouva i en t o b t e n i r des f o u r n i t u r e s de ce stock u n e fois p a r s e m a i n e . 

Tou te fo i s , p e n d a n t l ' é t é , il y ava i t souven t des p é n u r i e s . Le b u r e a u social 

ne p r o c u r a i t ni d r a p s ni c o u v e r t u r e s a u x d é t e n u s . C e s a r t i c l es é t a i e n t 

fournis p a r l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e a u x n o u v e a u x v e n u s , m a i s il 

é t a i t imposs ib le de les r e n o u v e l e r . Le t é m o i n ne savai t p a s si le r e q u é r a n t 

avai t r eçu des d r a p s . C e d e r n i e r ava i t o b t e n u du b u r e a u social des 

v ê t e m e n t s , d e s affai res d e to i l e t t e et d u p a p i e r h y g i é n i q u e d a n s la 

m e s u r e du poss ib le , vu les r e s t r i c t i o n s a u x q u e l l e s le b u r e a u deva i t faire 

face. De l 'avis du t é m o i n , c o m p t e t e n u du sé jour p r o l o n g é du r e q u é r a n t à 

Kor ida l los , il é t a i t possible qu ' i l ait eu à sub i r des p é n u r i e s d 'a f fa i res de 

t o i l e t t e et de p a p i e r h y g i é n i q u e . Le r e q u é r a n t avai t é g a l e m e n t bénéf ic ié 

de l ' a ide d ' o r g a n i s a t i o n s ca r i t a t i ve s avec l e sque l l e s le t é m o i n l 'avai t mi s 

en r e l a t i on . 

4. Petros Papadimitriou 

48 . Le t é m o i n é t a i t u n c o m p a g n o n de cel lule du r e q u é r a n t à 

Kor ida l los . Ils ava i en t passé un an d a n s la m ê m e ce l lu le , q u a t r e mois 
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d a n s le q u a r t i e r d ' i s o l e m e n t de l 'aile D e l t a et hui t mois d a n s l 'ai le A l p h a . 

Le t é m o i n ava i t é t é p lacé de p a r sa p r o p r e vo lon té d a n s le q u a r t i e r 

d ' i s o l e m e n t , p a r c e qu ' i l é t a i t n o u v e a u v e n u e t vou la i t u n p e u de pa ix e t 

d e t r a n q u i l l i t é . Ils ava i en t é t é t ous d e u x t r a n s f é r é s d a n s l 'aile A l p h a , 

p r o b a b l e m e n t l o r s q u e l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e ava i t déc idé de 

loger d a n s le q u a r t i e r d ' i s o l e m e n t des d é t e n u s qu i p u r g e a i e n t des p e i n e s 

d i sc ip l ina i res . 

49. Le q u a r t i e r d ' i s o l e m e n t d e l 'aile D e l t a c o m p o r t a i t n e u f ce l lu les , 

c h a c u n e é t a n t o c c u p é e p a r d e u x ou t rois p r i s o n n i e r s . Lors de son sé jour 

d a n s c e t t e p a r t i e d e la p r i son , le t é m o i n p a r t a g e a i t sa cel lule avec le 

r e q u é r a n t et p e r s o n n e d ' a u t r e . Il y ava i t d e u x lits avec des m a t e l a s et d e s 

c o u v e r t u r e s . O n ne l e u r avai t d o n n é ni d r a p s ni o re i l l e r s . Les t o i l e t t e s ne 

c o m p o r t a i e n t pas de r i d e a u . 

50. L o r s q u ' i l é t a i t d a n s le q u a r t i e r d ' i s o l e m e n t , le r e q u é r a n t se 

p l a igna i t b e a u c o u p . C o m m e il faisai t t r è s c h a u d e t qu ' i l ava i t des 

p r o b l è m e s r e s p i r a t o i r e s , il se révei l la i t à d e u x h e u r e s du m a t i n e n 

t o u s s a n t . Il t a p a i t c o n t r e la p o r t e c a r il ne pouva i t pas r e s p i r e r . 

5 1 . Les ce l lu les de l 'aile A l p h a c o m p o r t a i e n t h a b i t u e l l e m e n t t ro is 

p r i s o n n i e r s . Le t é m o i n ne pouva i t pas se r a p p e l e r avoir vu p lus d e t ro i s 

d é t e n u s d a n s la ce l lu le . Il se souvena i t d ' u n C h i n o i s q u i ava i t d o r m i d a n s 

l e u r cel lu le m a i s p a s de t ro is . Il ne se r a p p e l a i t pas avoir vu q u e l q u ' u n 

d o r m i r su r le sol. La cloison qu i d i s s imu la i t les to i l e t t e s avai t t ou jours é t é 

là et n ' é t a i t pas d é c h i r é e . Le t é m o i n ava i t u n c h a t d a n s la ce l lu le . 

52. Q u a n t a u x cond i t ions de d é t e n t i o n d a n s la p r i son de Kor ida l los en 

g é n é r a l , le t é m o i n fit les d é c l a r a t i o n s s u i v a n t e s : la n o u r r i t u r e é t a i t 

m a u v a i s e et r i s q u a i t d ' ê t r e c o n t a m i n é e p a r les c h a t s . Il é t a i t facile de 

p r e n d r e u n e d o u c h e et il n 'y ava i t pas d e file d ' a t t e n t e . Tou te fo i s , il n 'y 

ava i t p a s assez d ' e a u et pas de r i d e a u . Il p a r l a i t a u r e q u é r a n t en ang l a i s 

et que lque fo i s en g rec . Il lui serva i t é g a l e m e n t de m é d i a t e u r . 

L ' a d m i n i s t r a t i o n p é n i t e n t i a i r e ne fourn i ssa i t q u e du savon. Q u e l q u e f o i s , 

le b u r e a u social d o n n a i t c e r t a i n s a r t i c l e s , m a i s c ' é ta i t difficile. Le t é m o i n 

a c h e t a i t l u i - m ê m e ses affaires d e to i l e t t e et son p a p i e r h y g i é n i q u e . Le 

r e q u é r a n t les a c h e t a i t lo rsqu ' i l ava i t de l ' a r g e n t . Il d e m a n d a i t é g a l e m e n t 

a u t é m o i n du den t i f r i ce et du p a p i e r h y g i é n i q u e , et le t é m o i n lui e n 

d o n n a i t . Q u e l q u e f o i s , on p a r v e n a i t à t r o u v e r u n ore i l l e r . 

C. I n s p e c t i o n d e la p r i s o n d e K o r i d a l l o s 

5 3 . Les d é l é g u é s de la C o m m i s s i o n v i s i t è r e n t le q u a r t i e r d ' i s o l e m e n t 

de l 'aile D e l t a où le r e q u é r a n t avai t é t é d é t e n u d a n s la cel lu le n" 9. L a 

d e s c r i p t i o n d o n n é e p a r l ' i n t é r e s sé é ta i t d a n s l ' e n s e m b l e e x a c t e . T o u t e s 

les ce l lu les ava i en t a p p r o x i m a t i v e m e n t la m ê m e ta i l le . La cel lu le n° 9 

m e s u r a i t 2,27 m p a r 3 m. E t a n t d o n n é qu ' i l n 'y ava i t p r a t i q u e m e n t pas d e 
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f enê t r e s , il y avai t de quoi d e v e n i r c l a u s t r o p h o b e . Au m o m e n t de la visi te 

des d é l é g u é s , les d é t e n u s é t a i e n t e n f e r m é s d a n s l eu r s ce l lu les . Les ce l lu les 

occupées p a r d e u x p e r s o n n e s é t a i e n t t r è s ex iguës . Les p r i s o n n i e r s é t a i e n t 

p r a t i q u e m e n t c o n d a m n é s à r e s t e r d a n s l eu r lit. Il n 'y avai t pas d e cloison 

s é p a r a n t les t o i l e t t e s du r e s t e d e la ce l lu le . Les t o i l e t t e s é t a i e n t a d j a c e n t e s 

aux l i ts . C e r t a i n s p r i s o n n i e r s ava i en t mi s des r i d e a u x e u x - m ê m e s . Il faisait 

t r è s c h a u d d a n s t o u t le q u a r t i e r . E n ra i son du m a n q u e d ' a é r a t i o n , les 

ce l lu les é t a i e n t « d e v ra i s fou r s» . L ' a i r é t a i t fé t ide et les ce l lu les 

d é g a g e a i e n t u n e o d e u r infec te . El les é t a i e n t t o u t e s d é l a b r é e s et t r è s 

sa les . C e r t a i n s d é t e n u s se p l a i g n i r e n t de la p r é s e n c e d e r a t s d a n s l eu r s 

ce l lu les . D a n s la cel lule n" 9, il n 'y ava i t pas d e l avabo . Il y avai t j u s t e u n 

r o b i n e t , l eque l , se lon le r e q u é r a n t qu i a c c o m p a g n a i t les d é l é g u é s p e n d a n t 

l eu r i n spec t ion , ava i t é t é ins ta l l é r é c e m m e n t . Su r les p o r t e s d e c e r t a i n e s 

cel lules é t a i t a cc rochée u n e p a n c a r t e « W C » . L o r s q u ' o n l eu r en d e m a n d a 

la s igni f ica t ion , les d é t e n u s e x p l i q u è r e n t q u e les p a n c a r t e s s e rva i en t 

p e n d a n t la j o u r n é e , a lors q u e les p o r t e s des cel lules n ' é t a i e n t p a s f e r m é e s 

à clé , p o u r g a r a n t i r q u e p e r s o n n e n ' e n t r e d a n s la cel lu le l o r s q u e les 

to i l e t t e s é t a i e n t u t i l i sées . La cel lule d u r e q u é r a n t faisai t p e n s e r a u x 

o u b l i e t t e s m é d i é v a l e s . L ' a t m o s p h è r e g é n é r a l e é t a i t r é p u g n a n t e . 

54. Les d é l é g u é s v i s i t è r en t é g a l e m e n t u n e cel lu le a u t r o i s i è m e é t a g e 

de l 'aile A l p h a où le r e q u é r a n t avai t é té d é t e n u . Se lon le g a r d i e n en chef 

de la p r i son de Kor ida l los , qu i a c c o m p a g n a i t les d é l é g u é s p e n d a n t 

l ' inspec t ion , M. P a p a d i m i t r i o u é ta i t t ou jours d é t e n u d a n s c e t t e ce l lu le . 

Cel le-c i m e s u r a i t env i ron 4,50 m p a r 2,50 m . Là e n c o r e la d e s c r i p t i o n du 

r e q u é r a n t é t a i t e x a c t e , s au f q u e la cloison p r o t é g e a n t les to i l e t t e s é t a i t 

i n t a c t e . La cel lule c o m p o r t a i t d e s f enê t r e s d e la ta i l le a d é q u a t e . 

55 . Les d é l é g u é s i n s p e c t è r e n t é g a l e m e n t les i n s t a l l a t i ons d e d o u c h e s 

au sous-sol . Cel les-ci é t a i e n t r a i s o n n a b l e m e n t p r o p r e s a lors q u e , se lon le 

r e q u é r a n t , la p ièce é ta i t b e a u c o u p p lus sale p e n d a n t son sé jour . La p l u p a r t 

des c ab ine s de d o u c h e é t a i e n t m u n i e s de r i d e a u x , m a i s p a s t o u t e s . 

56. D a n s la p ièce de s t ockage de la p r i son se t r o u v a i e n t des pe t i t s sacs 

qu i é t a i e n t d o n n é s aux n o u v e a u x d é t e n u s et qu i c o n t e n a i e n t du p a p i e r 

h y g i é n i q u e et des affaires d e t o i l e t t e . Tou te fo i s , on s igna la aux d é l é g u é s 

q u e ces sacs é t a i e n t a r r ivés s e u l e m e n t t r è s r é c e m m e n t . Il n 'y ava i t pas de 

d r a p s . Le d é t e n u de p e r m a n e n c e p r é t e n d i t qu ' i l s a v a i e n t tous é t é 

d i s t r i b u é s ou qu ' i l s é t a i e n t à la b l anch i s s e r i e . Il y ava i t un p l a c a r d qu i 

c o n t e n a i t p r i n c i p a l e m e n t du savon. 

57. La pièce de s tockage du b u r e a u social é ta i t f e r m é e à ce m o m e n t - l à . 

Il y avait u n e p a n c a r t e i n d i q u a n t q u ' u n e d i s t r ibu t ion é ta i t effectuée u n e fois 

p a r s e m a i n e d a n s c h a q u e aile. La pièce fut ouve r t e à la d e m a n d e des 

dé l égués . O n y t rouva b e a u c o u p de v ê t e m e n t s usagés . O n m o n t r a aux 

dé l égués d u p a p i e r hyg ién ique et u n d r a p . Il exis ta i t u n reg i s t r e d 'où il 

ressor ta i t q u e les p r i sonn ie r s vena i en t d a n s c e t t e pièce et qu ' on l eu r donna i t 

différents ar t ic les , tels q u e des affaires de to i le t te , des c h a u s s u r e s , e tc . 
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58. L a cu is ine é t a i t assez spac i euse et p r o p r e . Les c h a r i o t s sur l e sque l s 

la n o u r r i t u r e é t a i t t r a n s p o r t é e ne c o r r e s p o n d a i e n t c e p e n d a n t p a s à la 

d e s c r i p t i o n de M . A t h a n a s s o p o u l o s . Ils é t a i e n t assez bas . 

59 . D a n s u n coin d u couloir qu i d o n n a i t su r la cu is ine , un cha t avai t 

d é f é q u é . Les d é l é g u é s e u r e n t é g a l e m e n t l 'occasion de voir les d é t e n u s faire 

la q u e u e pour u t i l i se r le t é l é p h o n e . Les files d ' a t t e n t e é t a i e n t assez l ongues . 

60 . Selon le g a r d i e n en chef, on ne conserva i t pas de t a b l e a u x r e t r a ç a n t 

les m o u v e m e n t s de d é t e n u s qu i d a t a i e n t de l ' époque de la d é t e n t i o n d u 

r e q u é r a n t à la p r i son de Kor ida l los . Les m o u v e m e n t s de d é t e n u s d ' u n e 

cel lule à l ' au t r e ne figuraient d a n s a u c u n r eg i s t r e . Le seul r eg i s t r e qu i 

é t a i t t e n u ind iqua i t la d e r n i è r e cel lule d a n s l aque l le t ou t d é t e n u é ta i t 

p lacé avan t de q u i t t e r la pr i son de Kor ida l los . 

D . C o n s t a t a t i o n s d u C o m i t é e u r o p é e n p o u r la p r é v e n t i o n 

d e la t o r t u r e e t d e s p e i n e s o u t r a i t e m e n t s i n h u m a i n s o u 

d é g r a d a n t s (CPT) 

6 1 . Le 29 n o v e m b r e 1994, le C P T pub l i a u n r a p p o r t à la su i t e de la 

vis i te qu ' i l ava i t e f fec tuée en G r è c e en m a r s 1993 1 , qu i énonce les 

c o n s t a t a t i o n s et r e c o m m a n d a t i o n s s u i v a n t e s 2 c o n c e r n a n t la p r i son d e 

Kor ida l lo s : 

« ( . . . ) 

91 . (...) La prison pour hommes de Koridallos a été construite pour loger 480 détenus 
dans quat re blocs distincts comprenant chacun 120 cellules sur trois niveaux. Le 
premier jour de la visite de la délégation, ré tabl issement comptait 1 410 détenus dont 
environ H00 personnes en détention provisoire, les aut res détenus étant des condamnés. 
Le personnel pénitentiaire totalisait 170 personnes dont environ 110 surveillants. La 
sécurité de l 'enceinte relevait de la responsabilité de policiers armés. 

( . . . ) 

95. Dans les paragraphes ci-dessous, le C P T formulera un certain nombre de 
recommandat ions spécifiques concernant les établissements pénitentiaires visités par 
sa délégation. Il souhaite toutefois souligner d 'emblée que le fait de priver une 
personne de sa liberté entraîne pour l'Etat la responsabilité de la détenir dans des 
conditions respectant la dignité inhérente à la personne humaine. Les constatations 
laites au cours de la visite du C P T démontren t qu 'en raison du taux de surpeuplement 
actuel dans les prisons, les autori tés grecques ne sont pas en mesure d 'assumer cette 
responsabilité vis-à-vis d'un grand nombre de détenus . 

Le C P T recommande donc qu 'une très haute priorité soit donnée aux mesures visant 
à a t t énuer le surpeuplement au sein du système pénitentiaire grec. 

(...) 

1. La prison de Koridallos fut également visitée par le C P T en mai 1997. 

2. NDT: la traduction française a été assurée par le greffe de la Cour. 
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105. Comme indiqué ci-dessus (paragraphe 91), lors de la visite de la délégation à la 

prison pour hommes de Koridallos, le nombre de détenus at teignait presque trois fois la 

capacité officielle de l 'établissement. Une cellule standard mesurait 9,5 m 2 et était 

équipée, entre autres , de toilettes sans siège, cloisonnées, et d'un lavabo. Les cellules, 

conçues à l'origine pour être occupées par une personne, pourraient être jugées jus te 

assez grandes pour loger deux dé tenus ; au-dessus de deux détenus , l 'espace de vie 

devient très restreint . Dans la prat ique, seul un très petit nombre de détenus avaient 

des cellules individuelles; la majorité des cellules étaient occupées par deux ou trois 

détenus et plusieurs en logeaient quat re . Le surpeuplement était un peu moins 

important dans l'aile A (environ 300 détenus) que dans les ailes B, C et D (dont 

chacune comptait 350 détenus ou plus). 

Le tableau de répart i t ion des détenus montrai t que trois cellules (une dans l'aile C et 

deux dans l'aile D) logeaient cinq détenus. La délégation a visité la cellule en question 

de l'aile C où elle a trouvé cinq détenus d'origine indienne, qui ont déclaré vivre dans ces 

conditions depuis environ six semaines. 

106. Inévitablement, le taux élevé de surpeuplement avait des répercussions 

ex t rêmement négatives sur les conditions de détent ion: l'espace vital était très 

insuffisant, l 'aération était inadéquate et la propreté et l'hygiène faisaient défaut. 

Dans de nombreuses cellules, les détenus ne pouvaient en fait rien faire d 'aut re que 

rester sur leur lit, aucune place n 'étant disponible pour d 'aut res meubles. Dans 

quelques cellules, parmi les plus surpeuplées, il y avait plus de détenus que de lits. De 

plus, dans certaines cellules, les toilettes et le lavabo avaient besoin d 'être réparés. 

Malgré le surpeuplement , les détenus semblaient avoir l ibrement accès aux 

installations de douches situées au sous-sol de chaque aile. Toutefois, certaines des 

cabines de douche étaient mal entre tenues . 

107. Les aspects négatifs du surpeuplement étaient a t ténués dans une certaine 

mesure par la possibilité de passer un temps raisonnable hors des cellules. Entre 8 h 30 

et 11 h 30 et entre 14 h 30 et le coucher du soleil, les détenus pouvaient se déplacer 

l ibrement - et rencontrer les autres détenus - dans leur aile de détention ainsi que 

dans la cour adjacente; les cours de chaque aile étaient de dimensions convenables. Il 

convient de souligner toutefois que la libre circulation des détenus dans leur aile de 

détention risque d'avoir des effets indésirables en l'absence d'un contrôle suffisant 

exercé par le personnel pénitentiaire ; é tant donné les effectifs en activité à l 'époque de 

la visite de la délégation (trois ou quat re gardiens pendant la journée dans une aile 

comptant quelque 350 détenus) , l'on voit mal comment un tel contrôle pourrait être 

garanti (voir également paragraphe 96). 

108. Les activités dignes de ce nom étaient rares. Il n'y avait que 236 postes de travail 

(c'est-à-dire un poste de travail pour six détenus) se trouvant pra t iquement tous dans le 

secteur des services généraux (cuisines, buanderie , nettoyage, entret ien, magasins, 

etc.). Il n'y avait aucun atelier en fonction. Toutefois, un centre de formation 

professionnelle à l ' imprimerie et à la reliure, pouvant accueillir t rente détenus , devait 

ouvrir en 1993. La pénurie des postes de travail se ressentait part icul ièrement chez 

beaucoup de détenus condamnés, parce qu'elle les empêchait de t irer profit du 

système de remises de peine par le travail. 

Aucun enseignement n'était proposé et la bibliothèque de la prison était à la lois 

petite et peu fournie. En outre , il n'y avait pas de salle de sports et, pour autant que la 

délégation a pu le vérifier, pas d'activités sportives organisées. Toutefois, les cours en 

plein air étaient suffisamment vastes pour que certains jeux puissent être pratiqués 
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(par exemple, le volley-ball) et des dispositions étaient en train d 'être prises pour 

aménager dans chacune des cours un secteur séparé pour l 'haltérophilie (lors de la 

visite, quelques détenus prat iquaient effectivement l 'haltérophilie dans les sous-sols 

des ailes). 

En résumé, la grande majorité des détenus de la prison pour hommes de Koridallos 

(y compris une majorité de détenus condamnés) ne disposaient d 'aucun travail 

ni d 'aucune activité éducative et les possibilités de prat ique d'un sport étaient très 

limitées. La plupart des détenus passaient leurs journées à déambuler dans leur aile de 

détention ou dans la cour, à parler avec leurs codétenus, ou à regarder la télévision dans 

leurs cellules. Une existence aussi monotone et sans but est très loin de répondre à 

l'objectif de réinsertion sociale énoncé dans le code grec des règles fondamentales pour 

le t ra i tement des détenus (paragraphe 94). 

109. En ce qui concerne les conditions matérielles de détention à la prison pour 

hommes de Koridallos, le CPT recommande : 

- que des mesures soient prises immédia tement pour qu'il n'y ait pas plus de trois 
détenus par cellule ; 

- que de sérieux efforts soient entrepris pour réduire dès que possible le taux 

d'occupation à deux détenus par cellule (naturel lement , l'objectif à long terme devrait 

être de n'avoir plus qu 'un prisonnier par cellule, sauf dans des si tuations particulières où 

il n'est pas indiqué qu 'un détenu soit laissé seul) ; 

- que chaque détenu dispose de son propre lit avec mate las ; 

- que les cabines de douche, les WC et les lavabos soient remis en bon état et 
maintenus dans des conditions d'hygiène satisfaisantes. 

En ce qui concerne les activités hors cellule, le C P T recommande : 

- que les efforts actuellement déployés pour augmente r le nombre de postes de 

travail et de formations professionnelles soient intensifiés; 

- qu 'un examen approfondi des moyens d 'améliorer les programmes d'activités de la 

prison en général (y compris en ce qui concerne la formation, les sports et les loisirs) soit 

mené sans délai et que des programmes plus complets soient progressivement mis en 

place, en parallèle à la réduction du surpeuplement . 

(...) 

133. Le quar t ier d'isolement de la prison pour hommes de Koridallos se composait de 

deux groupes de dix cellules, toutes apparemment affectées à la fois à l 'isolement 

disciplinaire et à un isolement dicté par d 'autres motifs. Les cellules mesuraient 

approximativement 7 m et étaient équipées d'un lit mais d 'aucun aut re meuble (table 

ou chaise). L'aération et l'éclairage artificiel étaient convenables; toutefois, l'accès à la 

lumière naturelle était médiocre dans le meilleur des cas. Chaque cellule comportait 

des toilettes sans siège et certaines cellules étaient équipées d'un lavabo. Les cours de 

promenade adjacentes mesuraient environ 40 m 2 . Le quart ier , dans son ensemble, avait 

besoin d 'être repeint et les travaux à cet effet étaient en cours. 

134. Aucun détenu n'était placé en isolement à t i tre disciplinaire au moment de la 

visite de la délégation. Un certain nombre de travestis se trouvaient détenus dans ce 

secteur depuis plusieurs mois à leur propre demande . D 'aut res détenus s'y trouvaient 

contre leur volonté, probablement en application de l'article 93 ou 94 du code (il était 

difficile de connaître les motifs précis puisqu'aucun registre n'était tenu dans le quar t ie r 
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d ' isolement) ; certains détenus semblaient avoir des problèmes psychologiques ou 

psychiatriques. 

Les détenus étaient autorisés à se déplacer l ibrement à l ' intérieur du quar t ier 
d'isolement et des cours de promenade pendant la plus grande partie de la j ou rnée ; ils 
disposaient de postes de télévision et pouvaient garder dans leurs cellules d 'aut res objets 
personnels (bien que le personnel ait indiqué que les détenus placés en isolement pour 
motif disciplinaire devaient rester dans leur cellule et n 'étaient pas autorisés à y garder 
d'objets personnels). 

135. Les conditions de détention dans ce quar t ier d'isolement sont dans l 'ensemble 
acceptables, s'agissant de détenus placés à t i tre disciplinaire dans une cellule spéciale. 
Toutefois, le C P T considère qu'il serait souhaitable que les cellules hébergeant de tels 
détenus soient munies d 'une table et d 'une chaise, le cas échéant fixées au sol. 

Le C P T recommande également que tous les détenus, y compris ceux qui sont placés 

dans une cellule spéciale pour motif disciplinaire, bénéficient d'au moins une heure 

d'exercice en plein air par jour . 

136. Les conditions de détent ion dans ce quar t ie r sont bien moins appropriées 
s'agissant des détenus placés à l 'isolement pour des motifs aut res que disciplinaires, 
no tamment si cet te mesure est appliquée pendant une période prolongée. 

En ce qui concerne plus part icul ièrement les détenus placés à l 'isolement en raison de 
leur personnalité pathologique et/ou pour leur propre protection, le C P T invite les 
autorités grecques à étudier la possibilité de créer des unités spéciales organisées sur 
un mode communauta i re . 

Ce quar t ie r ne convient absolument pas pour la détent ion de personnes ayant besoin 
de soins psychiatriques. Ni l 'environnement matériel ni le personnel (gardiens 
ordinaires) ne sont appropriés. Le CPT recommande qu 'aucune personne ent rant dans 
cet te catégorie ne soit placée dans le quart ier . Si, à t i t re exceptionnel, les détenus 
émotionnellemcnt ou psychologiquement perturbés doivent être hébergés 
temporai rement dans le quar t ie r d'isolement, ils devraient être soumis à une étroite 
surveillance. 

En outre , le C P T recommande : 

— que les cellules du quar t ie r affectées à l 'hébergement des détenus isolés pour des 

motifs autres que disciplinaires soient équipées de la même manière qu 'une cellule 

ordinaire de prison ; 

- que les régimes appliqués, d 'une par t , aux personnes placées à l'isolement à t i tre 

disciplinaire et, d 'autre part , aux détenus placés à l 'isolement pour d 'autres motifs 

soient clairement définis.» 

II. LE D R O I T I N T E R N E P E R T I N E N T 

62. Se lon l ' a r t ic le 51 §§ 2 e t 3 du code p é n i t e n t i a i r e , la c o r r e s p o n d a n c e 

des d é t e n u s p e u t ê t r e c o n t r ô l é e lo r sque des ra i sons de s écu r i t é l ' i m p o s e n t , 

l o r sque d e s in f rac t ions p a r t i c u l i è r e m e n t g raves r i s q u e n t d ' ê t r e c o m m i s e s 

ou lorsqu ' i l est n é c e s s a i r e d ' é t ab l i r si de te l les in f rac t ions on t é t é 

c o m m i s e s . 
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E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E D E L A R T I C L E 3 D E LA 

C O N V E N T I O N 

63 . Le r e q u é r a n t se p la in t q u e les cond i t i ons d a n s l e sque l l e s il a é t é 

d é t e n u à la p r i son d e Kor ida l los s ' ana lysen t e n un t r a i t e m e n t i n h u m a i n 

et d é g r a d a n t . D e v a n t la C o u r , ses griefs se c o n c e n t r e n t s u r les cond i t i ons 

p r é v a l a n t d a n s le q u a r t i e r d ' i s o l e m e n t d e l 'ai le D e l t a d e la p r i son . Il 

i nvoque l ' a r t ic le 3 d e la C o n v e n t i o n , a ins i l ibellé : 

«Nul ne peut être soumis à la tor ture ni à des peines ou t ra i tements inhumains ou 

dégradants . » 

64. Le r e q u é r a n t s o u t i e n t ne j a m a i s avoir d e m a n d é à ê t r e placé d a n s le 

q u a r t i e r d ' i s o l e m e n t . L ' a d m i n i s t r a t i o n p é n i t e n t i a i r e a déc idé de l'y 

i n s t a l l e r à son a r r i v é e à la p r i son de Kor ida l los . U n e s e m a i n e p lus t a r d , il 

a eu la poss ib i l i té d ' a l l e r d a n s l 'a i le D e l t a p r o p r e m e n t d i t e , ma i s il n 'y a 

p a s c o n s e n t i ca r il ne voula i t pas r e t o m b e r d a n s la d r o g u e . Selon lui, les 

cond i t i ons d a n s le q u a r t i e r d ' i s o l e m e n t ne se sont pas a m é l i o r é e s de façon 

n o t a b l e e n t r e la p é r i o d e où il y é t a i t d é t e n u et la vis i te des d é l é g u é s . Il se 

p l a in t en p a r t i c u l i e r d 'avoir dû r e s t e r la m a j e u r e p a r t i e du t e m p s s u r son 

lit, d a n s u n e cel lu le d é p o u r v u e de s y s t è m e d ' a é r a t i o n et de f e n ê t r e s . Il 

a l l ègue e n o u t r e q u e l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e ne fourn issa i t pas a u x 

d é t e n u s d e d r a p s , d ' o re i l l e r s , de p a p i e r h y g i é n i q u e et d 'a f fa i res de t o i l e t t e . 

Si les d é t e n u s i n d i g e n t s c o m m e le r e q u é r a n t pouva i en t s ' a d r e s s e r a u 

b u r e a u social d e la p r i son , les a u t o r i t é s ont a d m i s q u e l eu r s beso ins n e 

p o u v a i e n t pas tou jours ê t r e sa t i s fa i t s . Le fait qu ' i l lui é t a i t poss ible 

d ' o b t e n i r des affai res d e t o i l e t t e e t d u p a p i e r h y g i é n i q u e de ses c o d é t e n u s 

n ' e x o n è r e pas l 'E ta t d é f e n d e u r de sa r e s p o n s a b i l i t é en ve r tu d e la 

C o n v e n t i o n . Se lon le r e q u é r a n t , il a fini p a r d o r m i r s u r u n e c o u v e r t u r e 

s a n s d r a p s ni o re i l l e r s p e n d a n t la p é r i o d e la p lus c h a u d e de l ' a n n é e . Il se 

p l a in t é g a l e m e n t q u e l u i - m ê m e et son c o m p a g n o n de cel lu le on t é t é 

c o n t r a i n t s d 'u t i l i se r les to i l e t t e s en p r é s e n c e l 'un de l ' a u t r e . Il s o u t i e n t 

s ' ê t r e sen t i h u m i l i é et d é s e s p é r é e t q u e ces cond i t ions de d é t e n t i o n on t 

eu s u r lui des c o n s é q u e n c e s p h y s i q u e s et m e n t a l e s p ré jud ic i ab le s . 

65 . Le G o u v e r n e m e n t a l l ègue t o u t d ' a b o r d q u e c 'est le r e q u é r a n t qu i a 

d e m a n d é à ê t r e d é t e n u d a n s le q u a r t i e r d ' i s o l e m e n t . Les a u t o r i t é s 

p é n i t e n t i a i r e s on t voulu sa t i s fa i re sa d e m a n d e . Tou te fo i s , é t a n t d o n n é 

qu ' i l n 'y avai t pas de cel lule d i spon ib le , il a dû p a r t a g e r u n e cel lule avec 

u n a u t r e d é t e n u . C ' e s t p o u r q u o i s 'est posé le p r o b l è m e des to i l e t t e s . Le 

r e q u é r a n t a u r a i t pu ê t r e t r a n s f é r é d a n s u n e a u t r e p a r t i e de la p r i son à 

t ou t m o m e n t s'il le s o u h a i t a i t . Il a p p a r a î t qu ' i l n ' a j a m a i s d e m a n d é u n 

tel t r a n s f e r t ca r , d a n s l ' i n te rva l l e , il avai t déve loppé d e s r e l a t i ons 

a m i c a l e s avec son c o m p a g n o n de cel lu le , M . P a p a d i m i t r i o u . Le c a r a c t è r e 
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p a r t i c u l i e r de leur r e l a t i on r e s so r t é g a l e m e n t du fait qu ' i l s ont c o n t i n u é à 

p a r t a g e r u n e cel lu le lo rsqu ' i l s on t é t é t ous d e u x t r a n s f é r é s d a n s l 'aile 

A l p h a d e u x mois a p r è s l ' a r r e s t a t i o n d u r e q u é r a n t . 

66. E n o u t r e , le G o u v e r n e m e n t c o n t e s t e q u e le t r a i t e m e n t l i t ig ieux ait 

a t t e i n t le d e g r é m i n i m u m de g rav i t é r e q u i s p o u r t o m b e r sous l ' e m p i r e de 

l ' a r t ic le 3. Il sou l igne q u e les cond i t ions de d é t e n t i o n i n c r i m i n é e s ne 

d é n o t e n t en a u c u n cas du m é p r i s ou u n m a n q u e d e r e spec t p o u r la 

p e r s o n n e d u r e q u é r a n t . Au c o n t r a i r e , les a u t o r i t é s p é n i t e n t i a i r e s on t 

essayé d ' a m é l i o r e r sa s i t u a t i o n en l ' a u t o r i s a n t à p a s s e r des appe l s 

t é l é p h o n i q u e s s u p p l é m e n t a i r e s . L ' i n t é r e s s é l u i - m ê m e a a d m i s qu ' i l avai t 

tou jours réuss i à r e s t e r p r o p r e lo rsqu ' i l se t rouva i t d a n s le q u a r t i e r 

d ' i s o l e m e n t . Il pouva i t se d o u c h e r e t ava i t d e s c o n t a c t s f r é q u e n t s avec le 

p sych ia t r e d e la p r i son . Se lon le G o u v e r n e m e n t , r i en n e p rouve q u e les 

cond i t i ons d e sa d é t e n t i o n on t causé a u r e q u é r a n t u n d o m m a g e ou des 

souff rances phys iques ou m e n t a l e s . 

67. La C o u r r a p p e l l e q u e selon sa j u r i s p r u d e n c e , p o u r t o m b e r sous le 

coup de l ' a r t ic le 3 , u n m a u v a i s t r a i t e m e n t doi t a t t e i n d r e u n m i n i m u m de 

g rav i t é . L ' a p p r é c i a t i o n de ce m i n i m u m est re la t ive p a r e s s e n c e ; elle 

d é p e n d de l ' e n s e m b l e des d o n n é e s de la c ause , n o t a m m e n t de la d u r é e 

d u t r a i t e m e n t et d e ses effets p h y s i q u e s et m e n t a u x a ins i q u e , par fo is , du 

sexe , de l ' âge et de l ' é t a t de s a n t é de la v i c t ime (voir, p a r m i d ' a u t r e s , 

l ' a r r ê t Irlande c. Royaume-Uni du 18 j anv i e r 1978, sér ie A n° 25 , p . 65 , § 162). 

68 . E n o u t r e , en r e c h e r c h a n t si u n t r a i t e m e n t est « d é g r a d a n t » au sens 

de l ' a r t ic le 3 , la C o u r e x a m i n e r a si le b u t é t a i t d ' h u m i l i e r et d e r a b a i s s e r 

l ' i n t é re s sé e t si, c o n s i d é r é e d a n s ses effets , la m e s u r e a ou non a t t e i n t la 

p e r s o n n a l i t é de celui-ci de m a n i è r e i n c o m p a t i b l e avec l ' a r t ic le 3 ( a r r ê t 

Raninen c. Finlande du 16 d é c e m b r e 1997, Recueil des arrêts et décisions 

1997-VHI, pp . 2821-2822, § 55) . 

69 . E n l ' e spèce , la C o u r re lève tou t d ' a b o r d q u e , c o n t r a i r e m e n t à ce 

q u ' a l l è g u e le G o u v e r n e m e n t , le r e q u é r a n t n ' a p a s é t é p lacé d a n s le 

q u a r t i e r d ' i s o l e m e n t d e sa p r o p r e vo lon té . Se lon le t é m o i g n a g e de 

M m c F r a g a t h u l a , c ' é ta i t u n e m e s u r e d é c i d é e p a r le d i r e c t e u r de la p r i son 

et p a r le su rve i l l an t en chef qu i avai t t r a i t à l ' é t a t m é d i c a l du r e q u é r a n t , 

p lus p a r t i c u l i è r e m e n t a u fait qu ' i l é t a i t en é t a t de m a n q u e . Se lon le m ê m e 

t é m o i n , u n e fois q u e le r e q u é r a n t se fut f ami l i a r i sé avec les cond i t i ons de 

d é t e n t i o n d a n s le q u a r t i e r d ' i s o l e m e n t , il d e m a n d a à ê t r e t r a n s f é r é . O n lui 

d o n n a a lors la poss ib i l i té d ' a l l e r d a n s l 'aile D e l t a , où é t a i e n t d é t e n u s des 

t o x i c o m a n e s . Si M m i ' F r a g a t h u l a n ' a pas e x p r e s s é m e n t r e c o n n u q u e des 

s t u p é f i a n t s c i r cu la i en t d a n s l 'ai le D e l t a , elle a d é c l a r é q u e c e t t e ai le 

« p o s a i t des p r o b l è m e s p o u r q u e l q u ' u n qu i s o u h a i t a i t se d é s i n t o x i q u e r » . 

P o u r la C o u r , ce la i m p l i q u e q u e des s t u p é f i a n t s c i r cu la i en t i l l é g a l e m e n t 

d a n s l 'aile D e l t a , ce qu i c o n s t i t u e un s é r i e u x sujet de p r é o c c u p a t i o n . D a n s 

ces c i r c o n s t a n c e s , la C o u r e s t i m e q u e le r e q u é r a n t n e p e u t ê t r e b l â m é 

p o u r avoir refusé d ' ê t r e t r a n s f é r é hor s du q u a r t i e r d ' i s o l e m e n t . D è s lors , 
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elle cons idè re q u e le r e q u é r a n t n ' a en a u c u n cas c o n s e n t i à ê t r e d é t e n u 

d a n s le q u a r t i e r d ' i s o l e m e n t de l 'aile D e l t a . 

70. Q u a n t a u x cond i t i ons d e d é t e n t i o n d a n s ce q u a r t i e r , la C o u r a t e n u 

c o m p t e des c o n s t a t a t i o n s des d é l é g u é s de la C o m m i s s i o n , c o n c e r n a n t e n 

p a r t i c u l i e r la ta i l le , l ' éc la i rage e t l ' a é r a t i o n d e la cel lu le d u r e q u é r a n t , 

é l é m e n t s qu i n ' o n t pas c h a n g é e n t r e la p é r i o d e où l ' i n t é r e s sé é t a i t e n 

d é t e n t i o n et la vis i te de la d é l é g a t i o n . P o u r ce qu i est d u s y s t è m e 

d ' a é r a t i o n , la C o u r re lève q u e les c o n s t a t a t i o n s des d é l é g u é s n e 

c o r r e s p o n d e n t pas e x a c t e m e n t à cel les d u C P T , qu i a vis i té la p r i son d e 

Kor ida l lo s en 1993 et a r e n d u son r a p p o r t en 1994. C e p e n d a n t , 

l ' i n spec t ion d u C P T s 'est d é r o u l é e en m a r s , a lors q u e les d é l é g u é s se son t 

r e n d u s à la p r i son de Kor ida l los en j u i n , c ' es t -à -d i re à u n e pé r iode d e 

l ' a n n é e où les cond i t i ons c l i m a t i q u e s é t a i e n t p lus p r o c h e s d e cel les d e la 

p é r i o d e d o n t se p l a in t le r e q u é r a n t . En o u t r e , la C o u r p r e n d en c o m p t e le 

fait q u e les d é l é g u é s on t p r o c é d é à des i nves t i ga t i ons app ro fond i e s su r les 

gr iefs d u r e q u é r a n t , et ont a c c o r d é u n e a t t e n t i o n p a r t i c u l i è r e p e n d a n t 

l e u r i n spec t i on a u x cond i t i ons p r é v a l a n t à l ' endro i t m ê m e où l ' i n t é re s sé 

ava i t é t é d é t e n u . D a n s ces cond i t ions , la C o u r e s t i m e pouvoi r se fonder 

su r les c o n s t a t a t i o n s des d é l é g u é s de la C o m m i s s i o n . 

71 . L a C o u r re lève q u e le r e q u é r a n t a d m e t q u e la p o r t e de la ce l lu le 

é t a i t o u v e r t e p e n d a n t la j o u r n é e , et qu ' i l pouva i t a lors c i rcu le r l i b r e m e n t 

d a n s le q u a r t i e r d ' i s o l e m e n t . M a l g r é l ' ex igu ï té d e ce q u a r t i e r et de la cou r 

a t t e n a n t e , c e t t e poss ibi l i té l i m i t é e de c i r cu l a t i on doit lui avoir p r o c u r é u n 

c e r t a i n s o u l a g e m e n t . 

72. N é a n m o i n s , la C o u r r a p p e l l e qu ' i l deva i t p a s s e r au m o i n s u n e 

p a r t i e de la so i rée e t la nu i t e n t i è r e d a n s sa ce l lu le . O r , b i en q u e celle-ci 

fût conçue p o u r u n e seu le p e r s o n n e , il deva i t la p a r t a g e r avec u n a u t r e 

d é t e n u . C ' e s t u n des a spec t s qu i fait q u e la s i t u a t i o n d u r e q u é r a n t 

dif férai t de celle q u ' a d é c r i t e le C P T d a n s son r a p p o r t de 1994. P a r t a g e r 

la cel lule avec u n a u t r e d é t e n u signifiai t q u e , p e n d a n t la m a j e u r e p a r t i e 

d u t e m p s où la p o r t e é t a i t f e r m é e à clé, le r e q u é r a n t deva i t r e s t e r su r son 

lit . E n o u t r e , la ce l lu le n ' é t a i t p a s a é r é e , pu i squ ' i l n 'y ava i t p a s d ' a u t r e 

o u v e r t u r e q u ' u n j u d a s d a n s la p o r t e . La C o u r n o t e é g a l e m e n t q u e 

p e n d a n t l eur vis i te à Kor ida l los les d é l é g u é s on t e s t i m é q u e la c h a l e u r 

d a n s les ce l lu les du q u a r t i e r d ' i s o l e m e n t é t a i t excess ive , a lors q u e l 'on 

n ' é t a i t q u ' e n j u i n , pé r i ode à l aque l l e , d ' o r d i n a i r e , les t e m p é r a t u r e s 

n ' a t t e i g n e n t pas l eu r m a x i m u m e n G r è c e . C e r t e s , la vis i te des d é l é g u é s 

s 'est d é r o u l é e p e n d a n t l ' ap rè s -mid i , a lo r s q u e le r e q u é r a n t n ' a u r a i t 

n o r m a l e m e n t pas é t é e n f e r m é d a n s sa ce l lu le . Tou te fo i s , la C o u r r appe l l e 

q u e le r e q u é r a n t a é t é p lacé d a n s le q u a r t i e r d ' i s o l e m e n t p e n d a n t u n e 

p é r i o d e de l ' a n n é e où les t e m p é r a t u r e s on t t e n d a n c e à ê t r e 

c o n s i d é r a b l e m e n t é levées en G r è c e , m ê m e le soir e t souven t la nu i t . 

C e t t e s i t u a t i o n a é t é con f i rmée p a r M . P a p a d i m i t r i o u , u n d é t e n u qu i a 

p a r t a g é la cel lule d u r e q u é r a n t et qu i a t é m o i g n é q u e celui-ci é t a i t 
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p h y s i q u e m e n t t r è s affecté p a r la c h a l e u r et le dé fau t d ' a é r a t i o n d a n s la 

ce l lu le . 

73. La C o u r r appe l l e é g a l e m e n t q u e le soir et la n u i t , l o r sque la p o r t e 

de la cel lule é t a i t f e r m é e à clé , le r e q u é r a n t devai t u t i l i se r les to i l e t t e s 

sans s iège d a n s sa ce l lu le . Les to i l e t t e s n ' é t a i e n t pas c lo i sonnées e t le 

r e q u é r a n t n ' é t a i t p a s le seul o c c u p a n t de la ce l lu le . 

74. Eu é g a r d à ce qu i p r é c è d e , la C o u r e s t i m e q u ' e n l ' espèce r i en ne 

p rouve l ' ex i s t ence d ' u n e v é r i t a b l e i n t e n t i o n d ' h u m i l i e r ou de r a b a i s s e r le 

r e q u é r a n t . T o u t e f o i s , s'il conv ien t d e p r e n d r e en c o m p t e la q u e s t i o n de 

savoir si le bu t du t r a i t e m e n t é t a i t d ' h u m i l i e r ou de r a b a i s s e r la v i c t i m e , 

l ' absence d ' u n tel bu t n e s a u r a i t exc lu re de façon déf in i t ive le c o n s t a t de 

v io la t ion de l ' a r t ic le 3 (V. c. Royaume-Uni [ G C ] , n° 24888 /94 , § 7 1 , C E D H 

1999-IX). 

75. En effet, il r e s t e q u ' e n l ' e spèce les a u t o r i t é s c o m p é t e n t e s n ' o n t pr is 

a u c u n e m e s u r e p o u r a m é l i o r e r les cond i t i ons de d é t e n t i o n du r e q u é r a n t , 

q u e l 'on p e u t o b j e c t i v e m e n t qua l i f ie r d ' i n a c c e p t a b l e s . De l'avis de la C o u r , 

c e t t e a t t i t u d e d é n o t e u n m a n q u e de r e s p e c t p o u r l ' i n t é r e s s é . La C o u r t i e n t 

p a r t i c u l i è r e m e n t c o m p t e d u fait q u e , p e n d a n t d e u x mois a u m o i n s , le 

r e q u é r a n t a dû p a s s e r u n e g r a n d e p a r t i e de la j o u r n é e su r son lit, d a n s 

u n e cel lu le d é p o u r v u e de f e n ê t r e s et d e s y s t è m e d ' a é r a t i o n , où la c h a l e u r 

d e v e n a i t que lque fo i s i n s u p p o r t a b l e . L u i - m ê m e et son c o m p a g n o n de 

cel lule d e v a i e n t en o u t r e u t i l i se r les t o i l e t t e s en p r é s e n c e l 'un de l ' a u t r e . 

L a C o u r n ' e s t pas conva incue p a r l ' a l l éga t ion d u G o u v e r n e m e n t se lon 

l aque l l e ces cond i t ions n ' on t pas affecté le r e q u é r a n t d ' u n e m a n i è r e 

i n c o m p a t i b l e avec l ' a r t ic le 3 . Au c o n t r a i r e , elle est d 'avis q u e les 

cond i t ions de d é t e n t i o n l i t ig ieuses on t p o r t é a t t e i n t e à la d i g n i t é d u 

r e q u é r a n t et on t p r o v o q u é chez lui des s e n t i m e n t s de dése spo i r et 

d ' in fé r io r i t é p r o p r e s à l ' humi l i e r e t à le r aba i s s e r , voi re à b r i s e r sa 

r é s i s t ance phys ique et m o r a l e . Dès lors , la C o u r e s t i m e q u e les cond i t i ons 

de d é t e n t i o n du r e q u é r a n t d a n s le q u a r t i e r d ' i s o l e m e n t d a n s l 'ai le D e l t a 

de la pr i son de Kor ida l los s ' ana lysen t e n u n t r a i t e m e n t d é g r a d a n t a u sens 

de l ' a r t ic le 3 de la C o n v e n t i o n . 

D è s lors , il y a eu v io la t ion de c e t t e d i spos i t ion . 

II. S U R LA V I O L A T I O N A L L É G U É E D E L ' A R T I C L E 6 § 2 D E LA 

C O N V E N T I O N 

76. Le r e q u é r a n t se p l a in t d 'avoi r é t é s o u m i s a u m ê m e r é g i m e q u e les 

p e r s o n n e s c o n d a m n é e s a lo r s qu ' i l se t r ouva i t en d é t e n t i o n p rov i so i re . 

Se lon lui, le fait q u e les a u t o r i t é s de la p r i son de Kor ida l los ne p r évo i en t 

p a s u n r é g i m e p a r t i c u l i e r p o u r les p e r s o n n e s en d é t e n t i o n proviso i re 

e m p o r t e v io la t ion d e la p r é s o m p t i o n d ' i n n o c e n c e . Il i nvoque l ' a r t ic le 6 § 2 

de la C o n v e n t i o n , qu i se lit a insi : 



330 ARRÊT PEERS c . GRÈCE 

«Toute personne accusée d 'une infraction est présumée innocente jusqu 'à ce que sa 

culpabilité ait été légalement établie.» 

77. P o u r le G o u v e r n e m e n t , l ' a r t ic le 6 § 2 ne p e u t ê t r e i n t e r p r é t é d a n s 

ce s ens . 

78. La C o u r r a p p e l l e q u e la C o n v e n t i o n ne c o n t i e n t a u c u n e d i spos i t ion 

o b l i g e a n t à t r a i t e r d e façon d i f fé ren te les s i m p l e s p r é v e n u s et les d é t e n u s 

dé jà c o n d a m n é s . O n ne p e u t d i r e q u e l ' a r t ic le 6 § 2 ai t é t é m é c o n n u p o u r 

les mot i f s exposés p a r le r e q u é r a n t . 

E n c o n s é q u e n c e , il n 'y a pas eu v io la t ion de l ' a r t ic le 6 § 2 de la 

C o n v e n t i o n . 

III. S U R LA V I O L A T I O N A L L É G U É E D E L ' A R T I C L E 8 D E LA 

C O N V E N T I O N 

79. Le r e q u é r a n t se p la in t q u e des l e t t r e s qu ' i l a r e ç u e s d u s e c r é t a r i a t 

de la C o m m i s s i o n on t é t é o u v e r t e s p a r l ' a d m i n i s t r a t i o n d e la p r i son d e 

Kor ida l lo s , et pas t ou jou r s en sa p r é s e n c e . Il i nvoque l ' a r t ic le 8 de la 

C o n v e n t i o n , qu i d i spose : 

« 1. Toute personne a droit au respect de sa vie privée et familiale, de son domicile et 
de sa correspondance. 

2. Il ne peut y avoir ingérence d 'une autori té publique dans l'exercice de ce droit que 
pour autant que cette ingérence est prévue par la loi et qu'elle consti tue une mesure qui, 
dans une société démocrat ique, est nécessaire à la sécurité nationale, à la sûreté 
publique, au bien-être économique du pays, à la défense de l 'ordre et à la prévention 
des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 
des droits et libertés d 'autrui .» 

80. Selon le G o u v e r n e m e n t , les l e t t r e s a d r e s s é e s a u x d é t e n u s son t 

t ou jou r s o u v e r t e s d e v a n t e u x , d ' u n e p a r t p a r c e q u e la loi l 'exige e t 

d ' a u t r e p a r t p a r c e q u e c'est n é c e s s a i r e p o u r p r é v e n i r des in f rac t ions , 

te l les q u e l ' i n t r o d u c t i o n de s t u p é f i a n t s d a n s la p r i son . Les l e t t r e s 

a d r e s s é e s a u x d é t e n u s p a r les o r g a n e s de la C o n v e n t i o n ne s a u r a i e n t 

é c h a p p e r à c e t t e r èg le , ca r les enve loppes à e n - t ê t e d e la C o m m i s s i o n ou 

d e la C o u r p e u v e n t ê t r e r e p r o d u i t e s p a r des d é l i n q u a n t s . 

8 1 . L a C o u r e s t i m e qu ' i l n ' a p a s é t é é tab l i q u e des l e t t r e s a d r e s s é e s p a r 

la C o m m i s s i o n au r e q u é r a n t on t é t é o u v e r t e s en l ' absence d e ce d e r n i e r . 

C e p e n d a n t , le G o u v e r n e m e n t r e c o n n a î t q u e pare i l l e s l e t t r e s sont tou jours 

o u v e r t e s d e v a n t le d é t e n u c o n c e r n é . Il s ' ensu i t q u e les l e t t r e s a d r e s s é e s 

p a r la C o m m i s s i o n au r e q u é r a n t on t é g a l e m e n t é té o u v e r t e s . Il y a d o n c 

eu i n g é r e n c e d a n s le dro i t d u r e q u é r a n t au r e s p e c t de sa c o r r e s p o n d a n c e 

sous l ' ang le de l ' a r t ic le 8 de la C o n v e n t i o n , qu i ne p e u t se j u s t i f i e r q u e si 

les cond i t ions d u second p a r a g r a p h e de c e t t e d i spos i t ion son t r e m p l i e s . 

82. E n p a r t i c u l i e r , p o u r q u e d e te l les i n g é r e n c e s n e se h e u r t e n t pas à 

ce t a r t i c l e , el les do iven t ê t r e « p r é v u e s p a r la lo i» , i n sp i r ées p a r u n ou d e s 
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b u t s l ég i t imes au r e g a r d de l ' a r t ic le 8 § 2 et n éce s s a i r e s , d a n s u n e soc ié té 

d é m o c r a t i q u e , p o u r a t t e i n d r e ce ou ces bu t s ( a r r ê t s Silver et autres 

c. Royaume-Uni du 25 m a r s 1983, s é r i e A n" 6 1 , p . 32, § 84, et Petra 

c. Roumanie du 23 s e p t e m b r e 1998, Recueil 1998-VII, p . 2853 , § 36) . 

83 . L ' i n g é r e n c e a u n e b a s e léga le , à savoir l ' a r t ic le 51 §§ 2 et 3 d u code 

p é n i t e n t i a i r e , et la C o u r est conva incue qu ' e l l e pou r su iva i t les b u t s 

l ég i t imes de « l a dé f ense de l ' o rd re e t (...) la p r é v e n t i o n des in f rac t ions 

p é n a l e s ». 

84. Q u a n t à la néces s i t é d e l ' i ngé rence , la C o u r e s t i m e qu ' i l n ' ex i s t e 

p a s de ra i son i m p é r i e u s e o b l i g e a n t à c o n t r ô l e r les l e t t r e s c o n c e r n é e s , d o n t 

il é t a i t i m p o r t a n t d e r e s p e c t e r la conf iden t i a l i t é ( a r r ê t Campbell c. Royaume-

Uni du 25 m a r s 1992, sér ie A n" 233 , p . 22, § 62) . Bien q u e le 

G o u v e r n e m e n t a i t fait u n e a l lus ion g é n é r a l e à la poss ibi l i té q u e les 

enve loppes de la C o m m i s s i o n soient i m i t é e s afin d ' i n t r o d u i r e des 

s u b s t a n c e s i n t e r d i t e s d a n s la p r i son , la C o u r e s t i m e , c o m m e les o r g a n e s 

de la C o n v e n t i o n l 'ont fait p r é c é d e m m e n t , q u e le r i s q u e est si nég l i geab l e 

qu ' i l faut l ' é c a r t e r (ibidem). D è s lors , l ' i ngé rence l i t ig ieuse n ' é t a i t p a s 

néces sa i r e d a n s u n e socié té d é m o c r a t i q u e au sens de l ' a r t ic le 8 § 2. 

En c o n s é q u e n c e , il y eu v io la t ion d e l 'a r t ic le 8 d e la C o n v e n t i o n . 

IV. SUR L ' A P P L I C A T I O N DE L ' A R T I C L E 41 D E LA C O N V E N T I O N 

85. Aux t e r m e s de l ' a r t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu ' imparfai tement les 

conséquences de celte violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e 

86. Le r e q u é r a n t r é c l a m e 42 000 000 de d r a c h m e s ( G R D ) p o u r 

d o m m a g e m o r a l . Il s o u t i e n t q u e les v io la t ions de la C o n v e n t i o n en 

l ' espèce , qu i ont p o r t é g r a v e m e n t a t t e i n t e à son i n t é g r i t é p h y s i q u e et 

m e n t a l e , lui on t causé b e a u c o u p d ' ango i s se et de d é t r e s s e . 

87 . Le G o u v e r n e m e n t e s t i m e q u e le c o n s t a t de v io la t ion d e la 

C o n v e n t i o n c o n s t i t u e u n e sa t i s fac t ion é q u i t a b l e suf f i sante p o u r t ou t 

p ré jud ice m o r a l subi p a r le r e q u é r a n t . Q u o i qu ' i l en soit , il j u g e q u e le 

m o n t a n t r é c l a m é est excess i f et q u ' u n e s o m m e de 2 000 000 de G R D 

se ra i t r a i s o n n a b l e . 

88 . Eu é g a r d à ses c o n s t a t a t i o n s c i -dessus c o n c e r n a n t les griefs du 

r e q u é r a n t , la C o u r e s t i m e qu ' i l a subi en ra i son de sa d é t e n t i o n u n 

c e r t a i n p r é j u d i c e m o r a l qu i ne p e u t ê t r e r é p a r é u n i q u e m e n t p a r le 
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c o n s t a t d e v io la t ion . S t a t u a n t e n é q u i t é , la C o u r a l loue au r e q u é r a n t 

5 000 000 de G R D de ce chef. 

B. I n t é r ê t s m o r a t o i r e s 

89. Se lon les i n f o r m a t i o n s d o n t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 

app l i cab l e en G r è c e à la d a t e d ' a d o p t i o n du p r é s e n t a r r ê t es t de 6 % l ' an . 

PAR CES MOTIFS, LA COUR 

1. Dit, à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion d e l ' a r t ic le 3 de la C o n v e n t i o n ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu v io la t ion d e l ' a r t ic le 6 § 2 de la 

C o n v e n t i o n ; 

3 . Dit, p a r six voix c o n t r e u n e , qu ' i l y a eu v io la t ion de l ' a r t ic le 8 d e la 

C o n v e n t i o n ; 

4. Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t d é f e n d e u r doi t v e r s e r a u r e q u é r a n t , d a n s les t ro is mois , 

5 000 000 de G R D (cinq mi l l ions de d r a c h m e s ) p o u r d o m m a g e m o r a l ; 

b) q u e ce m o n t a n t s e r a à m a j o r e r d ' u n i n t é r ê t s i m p l e de 6 % l 'an à 

c o m p t e r d e l ' exp i ra t ion d u d i t dé l a i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le 

s u r p l u s . 

Fa i t en ang la i s , pu is c o m m u n i q u é p a r écr i t le 19 avril 2 0 0 1 , en 

a p p l i c a t i o n de l ' a r t i c le 77 §§ 2 et 3 du r è g l e m e n t . 

Er ik FRIBERGH A n d r â s BAKA 

Gref f ie r P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t a u x a r t i c l e s 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l ' exposé de l 'opinion en p a r t i e 

d i s s i d e n t e de M""' Spinel l i s . 

A . B . B . 

E .F . 
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OPINION EN PARTIE DISSIDENTE 
DE M m c LA J U G E SPINELLIS 

(Traduction) 

1. J e m e vois c o n t r a i n t e , avec r e g r e t , d e m ' é c a r t e r du poin t de vue 

m a j o r i t a i r e de la C o u r s u r la q u e s t i o n de savoir s'il y a eu v io la t ion du 

dro i t du r e q u é r a n t au r e spec t de sa c o r r e s p o n d a n c e sous l ' ang le de 

l ' a r t ic le 8 de la C o n v e n t i o n . 

2. Le r e q u é r a n t se p l a in t q u e les l e t t r e s q u e lui a d r e s s a i t le s e c r é t a r i a t 

de la C o m m i s s i o n é t a i e n t o u v e r t e s p a r l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e , et 

pas t ou jou r s en sa p r é s e n c e 1 . 

3. Se lon le G o u v e r n e m e n t , les l e t t r e s a d r e s s é e s a u x d é t e n u s son t 

tou jours o u v e r t e s d e v a n t e u x 2 . 

4 . La C o u r e s t i m e , a j u s t e t i t r e à m e s yeux , qu ' i l n ' a p a s é té é tab l i q u e 

des l e t t r e s a d r e s s é e s p a r la C o m m i s s i o n au r e q u é r a n t on t é té o u v e r t e s en 

l ' absence d e ce d e r n i e r 3 . 

5. L ' a r t i c l e 51 §§ 2 e t 3 d u code p é n i t e n t i a i r e g r e c de 1989 t r a i t e d e la 

c o r r e s p o n d a n c e des d é t e n u s 4 . Le p a r a g r a p h e 3 de c e t t e d i spos i t ion , qu i 

prévoi t la s a n c t i o n ( c o n f o r m é m e n t à l ' a r t ic le 252 du code p é n a l g rec) des 

fonc t ionna i r e s de l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e qu i on t l é g a l e m e n t p o r t é 

a t t e i n t e a u « d r o i t au r e s p e c t d e la c o r r e s p o n d a n c e [des d é t e n u s ] » e t qu i 

r évè len t à des t i e r s ce qu ' i l s on t a p p r i s d a n s l ' exerc ice de ce devoir , es t 

ho r s d e p ropos p o u r les q u e s t i o n s sou levées en l ' e spèce . Tou te fo i s , le 

p a r a g r a p h e 2 é n o n c e q u e « l e c o n t e n u d e s t é l é g r a m m e s ou des l e t t r e s 

n ' es t pas c o n t r ô l é . L o r s q u e des ra i sons d e s écu r i t é l ' i m p o s e n t , l o r sque 

des in f rac t ions p a r t i c u l i è r e m e n t g raves r i s q u e n t d ' ê t r e c o m m i s e s , ou 

lorsqu ' i l est n é c e s s a i r e d ' é t a b l i r si de te l les in f rac t ions on t é t é c o m m i s e s , 

la c o r r e s p o n d a n c e p e u t ê t r e c o n t r ô l é e sous r é se rve de l ' a u t o r i s a t i o n du 

j u g e d ' app l i ca t i on des p e i n e s . » 

6. E n p r e m i e r l ieu, le r e q u é r a n t ne p r é t e n d p a s qu ' i l y a eu a t t e i n t e à 

son dro i t a u r e spec t de sa c o r r e s p o n d a n c e s a n s q u e les a u t o r i t é s j u d i c i a i r e s 

a i e n t d o n n é l ' a u t o r i s a t i o n en q u e s t i o n . E n d e u x i è m e l ieu , l ' i n t é re s sé avai t 

é t é t o x i c o m a n e et , m a l g r é le t r a i t e m e n t qu ' i l avai t suivi au R o y a u m e - U n i , 

s ' é ta i t r e t r o u v é d a n s u n é t a t c o m a t e u x le 24 a o û t 1994 3 , ce qu i d o n n e à 

p e n s e r qu ' i l é t a i t t ou jours d é p e n d a n t d e la d r o g u e . P a r a i l l eu r s , le 

1. Paragraphe 79 de l 'arrêl. 
2. Paragraphe 80 de l 'arrêt. 
3. Paragraphe 81 de l 'arrêt. 
4. Paragraphe 62 de l 'arrêt. 
5. Paragraphes 8 et 9 de l 'arrêt. 
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r e q u é r a n t avai t é t é c o n d a m n é t a n t p a r le t r i b u n a l de p r e m i è r e i n s t a n c e 1 

q u e p a r la j u r i d i c t i o n d ' a p p e l 2 à des pe ine s c o r r e s p o n d a n t à des c r i m e s 

( in f rac t ions à la lég is la t ion su r les s t u p é f i a n t s ) 3 . E n c o n s é q u e n c e , les 

a u t o r i t é s p é n i t e n t i a i r e s p o u v a i e n t r a i s o n n a b l e m e n t env i sage r la 

poss ib i l i té q u e le r e q u é r a n t soit i r r é s i s t i b l e m e n t a m e n é à i n t r o d u i r e d e s 

« s t u p é f i a n t s d a n s la p r i s o n » d a n s des « e n v e l o p p e s à e n - t ê t e de la 

C o m m i s s i o n ou de la C o u r [qui] p e u v e n t ê t r e r e p r o d u i t e s p a r des 

d é l i n q u a n t s » 4 ; el les on t donc agi d a n s u n bu t de p r é v e n t i o n des 

in f rac t ions p é n a l e s . 

7. Il a é té é t ab l i q u e les l e t t r e s on t é t é o u v e r t e s m a i s nul n ' a d é m o n t r é 

qu ' e l l e s l ' a ien t é t é en l ' absence d u r e q u é r a n t . La p r é s e n t e espèce diffère 

de l 'affaire Campbell c. Royaume-Uni3 où la C o u r a d é c l a r é q u ' « a u c u n e 

r a i son i m p é r i e u s e n 'obl ige à d é c a c h e t e r ces (...) l e t t r e s . Le r i s q u e , s igna lé 

p a r le G o u v e r n e m e n t , d e voir f a b r i q u e r des faux p a p i e r s à l ' en - t ê t e de la 

C o m m i s s i o n , afin d ' i n t r o d u i r e en p r i son d e s obje ts ou des m e s s a g e s 

p r o h i b é s , est si nég l igeab le qu ' i l faut l ' é c a r t e r » 6 . C o m m e j e l 'ai sou l igné 

c i -dessus , le r e q u é r a n t en l ' e spèce é t a i t t o x i c o m a n e e t il es t de n o t o r i é t é 

p u b l i q u e q u e les t o x i c o m a n e s n o n t r a i t é s f e ra i en t n ' i m p o r t e quo i p o u r 

o b t e n i r de la d r o g u e . Dès lors, t o u t e i n g é r e n c e c o n s i s t a n t à ouvr i r d e s 

l e t t r e s en p r é s e n c e de l ' i n t é r e s sé - s a n s les lire (ce qu i a u r a i t é t é 

p r a t i q u e m e n t imposs ib le d e t o u t e façon, p u i s q u e t r è s p e u d e g a r d i e n s d e 

p r i son c o n n a i s s a i e n t s u f f i s a m m e n t l ' ang la i s , se lon le g r i e f m ê m e d u 

r e q u é r a n t 7 ) - é t a i t l é g i t i m e . 

8. P o u r r é s u m e r , j ' a i m e r a i s sou l igne r q u e j e p a r t a g e le po in t de vue de 

la m a j o r i t é se lon l e q u e l le fait d ' ouv r i r les l e t t r e s des d é t e n u s p o r t e 

a t t e i n t e a u x d r o i t s q u e l eu r r e c o n n a î t l ' a r t ic le 8 de la C o n v e n t i o n , s au f si 

pa re i l l e i n g é r e n c e a) se fonde su r u n e loi s u f f i s a m m e n t access ible e t 

p rév is ib le , b) se jus t i f i e p a r u n « b e s o i n social i m p é r i e u x » , et c) est 

p r o p o r t i o n n e l l e a u b u t l ég i t ime poursu iv i p a r les a u t o r i t é s n a t i o n a l e s . Il 

r e s so r t de tou t ce qu i p r é c è d e q u e l ' o u v e r t u r e des l e t t r e s a) é t a i t p r é v u e 

p a r la loi, c ' es t -à -d i re p a r l ' a r t i c le 51 § 2 8 du code p é n i t e n t i a i r e , b) visai t 

« l a dé fense de l ' o rd re [ou] la p r é v e n t i o n des inf rac t ions p é n a l e s » (c 'es t -à -

d i r e l ' i n t r o d u c t i o n de s t u p é f i a n t s e n p r i s o n ) , et c) é t a i t « n é c e s s a i r e d a n s 

u n e soc ié té d é m o c r a t i q u e » en l ' e spèce , c o n t r a i r e m e n t à la s i t u a t i o n d a n s 

1. Paragraphe 12 de l 'arrêt. 
2. Paragraphe 16 de l 'arrêt. 
3. Paragraphe 8 de l 'arrêt. 
4. Paragraphe 80 de l 'arrêt. La possibilité de reproduire les enveloppes de la Commission est 
également mentionnée par le gouvernement britannique dans l'affaire Campbell c. Royaume-Uni. 
5. Arrêt du 25 mars 1992, série A n" 233. 
6. Arrêt Campbell, p. 22, § 62, deuxième alinéa. 
7. Le requérant se plaignait d'un manque de communication pour cette raison - voir les 
paragraphes 32 et 46 de l 'arrêt. 
8. Paragraphe 62 de l 'arrêt. 
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l 'affaire Campbell et d a n s d ' a u t r e s affaires a n t é r i e u r e s (voir, p a r e x e m p l e , 

les a r r ê t s Silver et autres c. Royaume-Uni d u 25 m a r s 1983, sé r ie A n° 6 1 , Boyle 

et Rice c. Royaume-Uni du 27 avri l 1988, sér ie A n " 131, McCallum c. Royaume-

Uni du 30 aoû t 1990, sér ie A n" 183). D a n s l 'affaire Campbell, la poss ibi l i té 

« d e voir f a b r i q u e r des faux p a p i e r s à l ' en - t ê t e d e la C o m m i s s i o n , afin 

d ' i n t r o d u i r e en p r i son des obje ts (...) p r o h i b é s » ' é ta i t nég l igeab le p u i s q u e 

M. C a m p b e l l é ta i t non pas u n t o x i c o m a n e d a n s u n e p r i son s u r p e u p l é e , 

ma i s u n « h o m m e d ' u n e violence i m p i t o y a b l e » 2 . C e t t e conclus ion se fonde 

à la fois s u r les faits de l ' espèce et su r la j u r i s p r u d e n c e de la C o u r , qu i a 

r e c o n n u u n e m a r g e d ' a p p r é c i a t i o n c e r t a i n e , ma i s n o n i l l imi tée , a u x E t a t s 

c o n t r a c t a n t s p o u r i m p o s e r des r e s t r i c t ions (voir, p a r t i c u l i è r e m e n t , l ' a r rê t 

Silver et autres p r éc i t é , p p . 37-38, § 9 7 ) 3 . 

9. P o u r t o u t e s ces r a i s o n s , j ' e s t i m e qu ' i l n 'y a p a s eu v io la t ion de 

l ' a r t ic le 8. 

1. Arrêt Campbell, p. 22, § 62, deuxième alinéa. 
2. Arrêt Campbell, p. 8, § 8. 
3. Voir également les opinions en partie dissidentes de Sir John Freeland et M. Morenilla, 
juges , dans l'affaire Campbell. 
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SU1V1MARY1 

Award of damages for defamation 

Article 10 

Freedom of expression - Award of damages for defamation - Public interest - Housing policy — 
Level oj damages awarded - Proportionality 

* 
* * 

A flat owned by a Stale-owned company was allocated to the applicant. However, 
he could not move into the flat, as it was occupied by A. The company brought an 
action to have A. evicted. While the proceedings were pending, a daily newspaper 
published an article describing the situation and criticising the fact that the 
applicant was unable to use the flat. The applicant subsequently addressed an 
open letter to the Prime Minister, in which he referred to A.'s unlawful 
occupation of the flat and stressed the importance of respect for the law and the 
maintenance of justice in securing the country's newly born democracy. He called 
on others with a similar problem to write to him with a view to taking joint action. 
The letter was posted up at t ram and bus stops and was reproduced by the 
newspaper. A. and his wife brought an action for defamation. The city court, 
noting that the proceedings concerning the use of the flat were still pending, held 
that the applicant had not proved the t ruth of his allegations. It ordered him to 
apologise in writing and to pay damages to each plaintiff, to reimburse their costs 
and to pay the court fees. The applicant's appeal to the Supreme Court and his 
petition to the Constitutional Court were unsuccessful. 

Held 
Article 10: The purpose of the applicant's open letter was not exclusively to resolve 
his individual problem. He called on others to take joint action and expressed the 
view that the resolution of the problem was important lor s trengthening the rule ol 
law in a new democracy. The letter thus undeniably raised issues capable of 
affecting the general interest, namely the housing policy at a period when State-
owned flats were about to be denationalised. Considering the letter as a whole, the 
s ta tements made did not appear to be excessive and most of the events relied on 
had already been made public in the newspaper article. Fur thermore , and most 
importantly, there was a disparity between the measures complained of and the 
behaviour they were intended to rectify. In particular, the reasons relied on by 
the courts did not appear sufficiently convincing to justify the relatively high 

1. This summary by the Registry does not bind the Court . 



340 MARONEK v. SLOVAKIA JUDGMENT 

award of damages. There was thus no reasonable relationship of proportionality 
between the measures applied and the legitimate aim. 
Conclusion: violation (unanimously). 
Article 41: The Court awarded the applicant the amounts which he had been 
ordered to pay to the plaintiffs. It considered that the finding of a violation 
constituted sufficient just satisfaction in respect of non-pecuniary damage. 
Finally, it made an award in respect of costs and expenses. 

Case-law cited by the Court 

Vogl v. Germany, judgment of 26 September 1995, Series A no. 323 
Nilsen andJohnsen v. Norway [GC], no. 23118/93, ECHR 1999-VIII 
Jecius v. Lithuania, no. 34578/97, ECHR 2000-IX 
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In t h e c a s e o f M a r o n e k v. S lovak ia , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Second Sec t i on ) , s i t t i ng as a 

C h a m b e r c o m p o s e d of: 
M r C.L. R O Z A K I S , President, 
M r A . B . В А К А , 

M r G. B O N E L L O , 

M r s V. STRÄZNICKÄ, 
M r P . LORENZEN, 
M r M . FISCHBACH, 
M r A . KOVLER,judges, 

a n d M r E. FRIBERGH, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva t e on 22 M a r c h 2 0 0 1 , 
Del ivers t h e following j u d g m e n t , wh ich was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in an app l i ca t i on (no. 32686/96) a g a i n s t t h e 
Slovak R e p u b l i c lodged w i t h t h e E u r o p e a n C o m m i s s i o n of H u m a n R i g h t s 
(" the C o m m i s s i o n " ) u n d e r f o r m e r Ar t i c l e 25 of t h e C o n v e n t i o n for t h e 
P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " the 
C o n v e n t i o n " ) by a Slovak n a t i o n a l , M r V l a d i m i r M a r o n e k ( " the 
a p p l i c a n t " ) , on 15 J u l y 1996. 

2. T h e S lovakian G o v e r n m e n t ( " the G o v e r n m e n t " ) w e r e r e p r e s e n t e d 
by t h e i r A g e n t , M r P. V r s a n s k y . 

3. T h e a p p l i c a n t a l l eged , in p a r t i c u l a r , t h a t his r igh t to f r e e d o m of 
exp re s s ion was v io la ted as a resu l t of j ud i c i a l dec is ions in d e f a m a t i o n 
p r o c e e d i n g s b r o u g h t a g a i n s t h i m . 

4. T h e a p p l i c a t i o n was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Pro toco l No . 11 to t h e C o n v e n t i o n c a m e in to force (Art ic le 5 § 2 of 
Pro tocol No . 11). 

5. T h e a p p l i c a t i o n was a l loca ted to t h e Second Sec t ion of t h e C o u r t 
(Rule 52 § 1 of t h e R u l e s of C o u r t ) . W i t h i n t h a t Sec t ion , t h e C h a m b e r 
t h a t would cons ide r t h e case (Art ic le 27 § 1 of t he C o n v e n t i o n ) was 
c o n s t i t u t e d as p rov ided in R u l e 26 § 1. 

6. By a dec i s ion of 27 Apr i l 2000, t h e C h a m b e r d e c l a r e d t h e a p p l i c a t i o n 
a d m i s s i b l e ' . 

7. T h e a p p l i c a n t a n d the G o v e r n m e n t e a c h filed o b s e r v a t i o n s on t h e 
m e r i t s (Rule 59 § 1). T h e C h a m b e r d e c i d e d , a f t e r c o n s u l t i n g t h e p a r t i e s , 
t h a t n o h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 2 in fine). 

1. Note by the Registry. The Court 's decision is obtainable from the Registry. 
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THE FACTS 

L T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e d i s p u t e c o n c e r n i n g t h e u s e o f t h e f lat a l l o c a t e d t o t h e 
a p p l i c a n t i n 1 9 9 1 

8. O n 27 J u n e 1991 the m a y o r of B r a t i s l a v a a l l oca t ed a s ing le - room flat 
( " the f la t") to t h e a p p l i c a n t . It was a t t h e d isposa l of t h e S t a t e - o w n e d 
T e s l a c o m p a n y , by which t h e a p p l i c a n t was e m p l o y e d at t he t i m e . T h e 
m a y o r ' s dec is ion e n t i t l e d t h e a p p l i c a n t to have a c o n t r a c t s igned , giving 
h i m t h e r igh t to occupy t h e flat. H o w e v e r , t h e a p p l i c a n t was no t ab le to 
s ign t h e c o n t r a c t a n d move in, as it was occup ied by A. 

9. By a l e t t e r d a t e d 4 M a r c h 1991 t h e B r a t i s l a v a S t a r e m e s t o local 
counci l (Miestny urad) i n f o r m e d A., in reply to his r e q u e s t t h a t t he r igh t to 
occupy t h e flat be t r a n s f e r r e d to h i m , t h a t t h e flat was a t t h e d isposa l of 
T e s l a . T h e l e t t e r f u r t h e r s t a t e d t h a t A. was u n d e r no ob l iga t ion to move 
ou t un t i l he was p rov ided wi th a l t e r n a t i v e a c c o m m o d a t i o n . 

10. O n 18 M a r c h 1991 the Bra t i s l ava I H o u s i n g A d m i n i s t r a t i o n 
(Bytovy podnik) i n f o r m e d t h e h o u s i n g d e p a r t m e n t of t h e B r a t i s l a v a S t a r e 
m e s t o local counci l t h a t t h e flat h a d b e e n occup ied by A. w i t h o u t a n y 
jus t i f i ca t ion s ince t h e d e a t h of t h e f o r m e r o c c u p a n t a n d t h a t A. was 
r e g i s t e r e d as l iving in his p a r e n t s ' flat, s i t u a t e d in t h e s a m e h o u s e . O n 
t h e s a m e day a r e p r e s e n t a t i v e of t h e B r a t i s l a v a I H o u s i n g A d m i n i s t r a t i o n 
r e c o r d e d the fact t h a t t h e d e c e a s e d o c c u p a n t h a d b e e n t h e only p e r s o n 
living in t he flat. 

11. In a l e t t e r of 5 J u n e 1991 a social we l fa re a u t h o r i t y i n fo rmed t h e 
h o u s i n g d e p a r t m e n t of t h e B r a t i s l a v a S t a r e m e s t o local counci l t h a t , 
b e t w e e n l j u n e 1984 a n d 11 J u n e 1990, A. h a d t a k e n ca r e of t h e o c c u p a n t 
of t h e flat in r e t u r n for r e m u n e r a t i o n from publ ic funds . O n 26 J u n e 1990 
t h e o c c u p a n t of t h e flat had b e e n p laced in a we l fa re i n s t i t u t i o n . T h e l e t t e r 
s t a t e d t h a t , w h e n social w o r k e r s h a d vis i ted t h e f o r m e r o c c u p a n t p r io r t o 
h e r p l a c e m e n t in t h e i n s t i t u t i o n , n o t h i n g b e l o n g i n g to A. h a d b e e n seen in 
t h e flat. 

12. O n 19 J u n e 1991 T e s l a b r o u g h t an ac t ion in t h e B r a t i s l a v a I 
Dis t r i c t C o u r t (Obvodny sud), c l a i m i n g t h a t A. shou ld be o r d e r e d to move 
ou t . T h e ac t ion s t a t e d t h a t , d u r i n g a r a n d o m inspec t ion of t he flat on 
14 M a r c h 1991, it h a d b e e n d i scovered t h a t A. h a d i l legally forced e n t r y 
to t h e flat, h a d c h a n g e d the lock a n d h a d p r e v e n t e d t h e r e p r e s e n t a t i v e s of 
T e s l a a n d of t h e B r a t i s l a v a I H o u s i n g A d m i n i s t r a t i o n from e n t e r i n g . 

13. T e s l a f u r t h e r c l a i m e d t h a t A. lived wi th his p a r e n t s , whose flat was 
s i t u a t e d nex t door t o t he flat in i ssue . S ince b o t h f lats h a d t h e s a m e 
a d d r e s s , he h a d mis led t he local counci l w h e n c l a i m i n g t h a t t h e r igh t to 
occupy t h e flat in q u e s t i o n shou ld be t r a n s f e r r e d to h i m . T e s l a s u b m i t t e d 
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d o c u m e n t a r y ev idence t h a t A. was r e g i s t e r e d as living w i t h his p a r e n t s a n d 
t h a t he had neve r occupied t h e flat in i ssue . T h e p la in t i f f a r g u e d t h a t A. 
had no r igh t to a l t e r n a t i v e a c c o m m o d a t i o n . 

14. At a l a t e r d a t e t h e a p p l i c a n t j o i n e d t h e p r o c e e d i n g s a n d c l a i m e d 
t h a t he had the r igh t to occupy t h e flat. A. c o u n t e r - c l a i m e d t h a t he was 
e n t i t l e d to have t h e r igh t to occupy t h e fiat t r a n s f e r r e d to h im . 

15. O n 1 J a n u a r y 1992 new legis la t ion was e n a c t e d which s t a r t e d t h e 
p roces s of d e n a t i o n a l i s a t i o n of S t a t e - o w n e d f lats . As a r e su l t , t h e flat 
ceased to be at t h e d isposa l of T e s l a a n d the l a t t e r lost locus standi in t h e 
p r o c e e d i n g s . 

16. O n 22 J a n u a r y 1992 the W e s t e r n Slovakia E lec t r ic i ty B o a r d 
in fo rmed t h e app l i can t t h a t t h e r e had b e e n no c o n s u m p t i o n of e lec t r ic i ty 
in t h e flat as of t h e b e g i n n i n g of 1991. 

17. O n 29 S e p t e m b e r 1993 t h e a p p l i c a n t unsuccessfu l ly r e q u e s t e d t h e 
Bra t i s l ava S t a r e m e s t o local counci l to s ign a c o n t r a c t w i t h h im for t he use 
of t h e flat. 

18. O n 7 S e p t e m b e r 1994 t h e B r a t i s l a v a I Dis t r i c t C o u r t d i s c o n t i n u e d 
the p r o c e e d i n g s c o n c e r n i n g t h e ac t ion b r o u g h t by T e s l a a n d t h e c o u n t e r 
c la im filed by A. T h e cou r t n o t e d t h a t in t h e cour se of t h e p r o c e e d i n g s t he 
o w n e r s h i p r i g h t s in r e spec t of t h e flat h a d b e e n t r a n s f e r r e d ex lege to t h e 
Bra t i s l ava S t a r e m e s t o m u n i c i p a l i t y a n d t h a t b o t h t h e l a t t e r a n d A. h a d 
w i t h d r a w n t h e i r ac t ions . 

19. O n 26 M a r c h 1996 the B r a t i s l a v a I Dis t r i c t C o u r t g r a n t e d A. 's 
app l i ca t ion , filed on 28 M a y 1993, c o n c e r n i n g his r igh t to occupy the flat. 
T h e cour t he ld t h a t A. h a d lived wi th t he f o r m e r o c c u p a n t of t he flat un t i l 
h e r d e a t h on 2 J u l y 1990. It conc luded t h a t A. h a d a c q u i r e d t he r igh t to use 
t h e flat p u r s u a n t to Ar t ic le 1 79 § 1 of t he Civil C o d e as in force a t t h e 
r e l e v a n t t i m e . 

B. D e f a m a t i o n p r o c e e d i n g s a g a i n s t t h e a p p l i c a n t 

20. O n 8 N o v e m b e r 1991 t h e dai ly n e w s p a p e r Smena p u b l i s h e d a full-
p a g e a r t ic le w r i t t e n by a j o u r n a l i s t on t he a p p l i c a n t ' s case . It was e n t i t l e d 
"Absurd? Absurd !" . T h e a r t i c le c o n t a i n e d , inter alia, a d e s c r i p t i o n of t h e 
a p p l i c a n t ' s unsuccessfu l a t t e m p t to e n t e r t h e flat on 29 O c t o b e r 1991 
a n d of t he ve rba l e x c h a n g e s b e t w e e n the a p p l i c a n t , on t h e one h a n d , a n d 
A. a n d his wife H. , a pub l ic p r o s e c u t o r , on t h e o t h e r . T h e a r t i c le s t a t e d 
t h a t t h e flat a l loca ted to t h e a p p l i c a n t h a d b e e n unlawful ly occup ied by 
A. a n d cr i t ic i sed t h e fact t h a t t h e app l i can t h a d no possibi l i ty of u s ing it . 

2 1 . O n 17 D e c e m b e r 1991 the B r a t i s l a v a C i t y P r o s e c u t o r b r o u g h t 
d i sc ip l ina ry p r o c e e d i n g s a g a i n s t H . on t h e g r o u n d t h a t , d u r i n g the 
a p p l i c a n t ' s a t t e m p t to e n t e r t he flat on 29 O c t o b e r 1991, she h a d 
b e h a v e d in an i n a p p r o p r i a t e m a n n e r . T h e decis ion s t a t e d t h a t t he 



344 MARONEK v. SLOVAKIA JUDGMENT 

d i sc ip l ina ry p r o c e e d i n g s h a d b e e n b r o u g h t on t h e bas i s of t h e a r t i c l e 

p u b l i s h e d in Smena on 8 N o v e m b e r 1991 a n d of t h e e x p l a n a t i o n s given by 

t h e p e r s o n s involved. H . l a t e r r e s igned f rom h e r post of pub l ic p r o s e c u t o r . 

22. O n 5 F e b r u a r y 1992 the a p p l i c a n t a d d r e s s e d a n o p e n l e t t e r to t h e 

P r i m e M i n i s t e r . It was e n t i t l e d "For H o w Long?" , a n d its r e l evan t p a r t s 

r e a d as follows: 

"I have a flat and I do not have it. I have no roof over my head (I stay the night with 
various friends) because my flat, a single-room State-owned flat which is at the disposal 
of the Tesla company, was unlawfully occupied by [A.]. I point out that I can prove all the 
information set out in this letter. The circumstances of the case were published in 
grea ter detail in Smena on 8 November 1991, but since then little has changed. 

The Hat is si tuated ... opposite the flat of [A.'s father] , with whom his son has his 
permanent address at present. The flat was duly allocated to me by the Bratislava City-
Council on 27June 1991. [A.] shamefully benefits from the fact that both flats have the 
same address (all flats in the same block have the same address) and prevents me from 
moving into my flat. In doing so, he is vehemently supported by his wife [FL], who is the 
principal occupant of another State-owned flat ... [A.] claims the right to occupy the flat 
on the basis of a document signed by the head of the housing depar tment of the 
Bratislava Stare mesto local council on 4 March 1991 ... s tat ing that [A.] does not have 
to leave the flat until he has been provided with alternative accommodation. However, 
[A.] has had alternative accommodation for a long t ime, namely his wife's flat. He has 
acquired the right to occupy that flat automatically. Why has he not yet vacated the flat 
[allocated to the applicant]? 

[A.] and his wife lied to me when they said they had no place to live and alleged 
that because of this they would not vacate the flat. I point out that [H.] is a public-
prosecutor (!). If our newly born democracy has such people to represent the law, it will 
not outlive its childhood and we can bury it right away. The judiciary should first and 
foremost ensure that the law is respected and justice upheld in the State . But what is our 
judiciary like? 

Tesla brought an action against [A. | on 19 J u n e 1991. The first hearing was scheduled 
for 27 Janua ry 1992 (!!!). Why? [A.] failed to appear. 

For how long will certain groups of people think that they detain all the power in the 
State (and act accordingly)? ... 

It is high t ime to show the world, before the second free election, that our government 
and society defend justice. 

I appeal to you. On 24 February 1992 at 11 a.m. the case of Tesla against [A.] will be 
heard in room no. 37 at the Bratislava law courts. Do not let democracy be t rampled 
once more and the ideals underlying the promotion of the rule of law become empty 
words. 

P.S. I call upon all who have a similar problem to write to me. I hope that through our 
joint efforts we will be able to achieve more. May there be no need for it." 

23 . T h e l e t t e r was s igned by t h e app l i can t a n d gave his a d d r e s s . I t a lso 

gave t h e full n a m e a n d profess ion of b o t h A. a n d H . A copy of it was pos t ed 

u p a t severa l t r a m a n d bus s tops in Bra t i s l ava . 
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24. O n 21 F e b r u a r y 1992 Smena p u b l i s h e d the a p p l i c a n t ' s op in ion on 
the case . I t s c o n t e n t s w e r e a l m o s t iden t i ca l to t he open l e t t e r of 
5 F e b r u a r y 1992. 

25. O n 28 F e b r u a r y 1992 A. a n d H . lodged w i t h t he B r a t i s l a v a C i t y 
C o u r t (Meslsky slid) a civil ac t ion aga ins t t h e a p p l i c a n t to p r o t e c t t h e i r 
good n a m e a n d r e p u t a t i o n . T h e y l a t e r e x t e n d e d t he i r ac t ion to Smena. 

26. O n 9 Apr i l 1993 a w i tne s s con f i rmed before t h e C i t y C o u r t t h a t , at 
t h e r e l e v a n t t i m e , A. was l iving wi th his f a the r . 

27. O n 23 J u n e 1993 t h e B r a t i s l a v a C i t y C o u r t found in favour of A. 
a n d H . It o r d e r e d the a p p l i c a n t to apo log ise in w r i t i n g for d a m a g i n g 
the p la in t i f fs ' h o n o u r . T h e app l i can t was f u r t h e r o r d e r e d to pay 
100,000 S lovakian k o r u n a s (SKK) to e a c h of t h e plaint i f fs for non -
p e c u n i a r y d a m a g e , to r e i m b u r s e t h e i r l awyer ' s fees a n d to pay t h e cou r t 
fees. Smena was o r d e r e d to pub l i sh a n apology, pay a n o t h e r S K K 100,000 to 
each of t he plaint i f fs a n d r e i m b u r s e t h e i r legal cos ts . 

28 . T h e C i t y C o u r t n o t e d t h a t p r o c e e d i n g s w e r e p e n d i n g before t h e 
Bra t i s l ava I Dis t r i c t C o u r t wh ich c o n c e r n e d T e s l a ' s c l a im for t h e flat in 
i ssue to be v a c a t e d a n d A. 's c o u n t e r - c l a i m . T h e C i t y C o u r t he ld t h a t t h e 
p r o c e e d i n g s before the D i s t r i c t C o u r t r a i s ed difficult q u e s t i o n s of fact a n d 
law. It f u r t h e r he ld t h a t t h e a p p l i c a n t h a d no t , so far, a c q u i r e d t h e r igh t to 
occupy the flat a n d no t ed t h a t , a cco rd ing to a d o c u m e n t i ssued by t h e 
h o u s i n g d e p a r t m e n t of t he B r a t i s l a v a S t a r e m e s t o local counci l on 
4 M a r c h 1991, A. was u n d e r no ob l iga t i on to v a c a t e t h e fiat un t i l he 
o b t a i n e d a l t e r n a t i v e a c c o m m o d a t i o n . 

29. In t h e C i ty C o u r t ' s view, t he op in ions of t h e a p p l i c a n t a n d of a 
j o u r n a l i s t wh ich h a d b e e n pub l i shed in Smena on 8 N o v e m b e r 1991 a n d 
21 F e b r u a r y 1992 h a d no t b e e n s u b s t a n t i a t e d . T h e cou r t cons ide r ed t h a t 
t h e a p p l i c a n t h a d also i n t e r f e r e d wi th t he p la in t i f fs ' r i gh t to p r o t e c t i o n of 
t he i r p e r s o n a l i t y by d i sp lay ing his o p e n l e t t e r of 5 F e b r u a r y 1992 in publ ic 
p laces or, as t he case m a y be , a l lowing it to be pub l i shed . T h e cou r t he ld 
t h a t t h e l e t t e r c o n t a i n e d t e n d e n t i o u s , d i s t o r t e d a n d u n s u b s t a n t i a t e d 
i n f o r m a t i o n which had d a m a g e d the p la in t i f f s ' p e r s o n a l in t eg r i ty . 

30. T h e Ci ty C o u r t found t h a t t h e d a m a g e h a d affected H . ' s h e a l t h , 
t h a t , following t h e pub l i ca t ion of t he a r t i c le of 8 N o v e m b e r 1991, 
d isc ip l inary p r o c e e d i n g s h a d b e e n b r o u g h t a g a i n s t h e r a n d t h a t , for t he 
s a m e r e a s o n , a loan had not b e e n g r a n t e d to A., w h o w a s a b u s i n e s s m a n . 
T h e family life of the c l a i m a n t s a n d of H . ' s c h i l d r e n h a d also b e e n 
affected. 

3 1. Bo th t h e a p p l i c a n t a n d Smena a p p e a l e d . T h e a p p l i c a n t c l a i m e d , 
wi th r e f e r ence to t he d o c u m e n t s i nc luded in t h e case file, t h a t t h e 
i n f o r m a t i o n c o n t a i n e d in his o p e n l e t t e r of 5 F e b r u a r y 1992 was t r u e . In 
p a r t i c u l a r , he a r g u e d t h a t , u n d e r t h e r e l e v a n t law, A. h a d no r igh t to 
occupy the flat in q u e s t i o n . H e also offered proof t h a t , a t t he r e l e v a n t 
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t i m e , A. had h a d a p e r m a n e n t a d d r e s s w i t h his p a r e n t s a n d t h a t his wife 
h a d h a d the r igh t to occupy a n o t h e r flat. 

32. T h e a p p l i c a n t a lso p o i n t e d out t h a t he could not have t he c o n t r a c t 
for t h e use of t h e flat s igned as t h e flat h a d b e e n i l legally occup ied by A. 
H e t h e r e f o r e m a i n t a i n e d t h a t his conc lus ion t h a t A. h a d p r e v e n t e d h i m 
from mov ing in to t h e flat was co r r ec t . F inal ly , t h e a p p l i c a n t a l l eged t h a t , 
in any event , t he i n t e r f e r e n c e in q u e s t i o n h a d not h a d a n y d e f a m a t o r y 
effect w i th in t he m e a n i n g of Ar t i c l e 11 of t he Civil C o d e a n d t h a t t h e 
C i t y C o u r t h a d not i nd i ca t ed any r e l e v a n t d a m a g e or c i r c u m s t a n c e 
w i th in t h e m e a n i n g of Ar t i c l e 13 of t h e Civil C o d e on wh ich its conc lus ion 
h a d b e e n based . 

33 . O n 16 N o v e m b e r 1995 t h e S u p r e m e C o u r t [Najvyssi sud) d i smis sed 
t h e a p p e a l . It cons ide r ed t h a t t he ev idence h e a r d by t h e C i ty C o u r t 
showed t h a t t h e i n f o r m a t i o n c o n t a i n e d in t he a r t ic le of 8 N o v e m b e r 1991, 
in t he a p p l i c a n t ' s op in ion p u b l i s h e d in Smena on 21 F e b r u a r y 1992 a n d in 
t h e a p p l i c a n t ' s o p e n l e t t e r d i sp layed in publ ic p laces did not c o r r e s p o n d to 
rea l i ty a n d was object ively c a p a b l e of a f fec t ing the p la in t i f f s ' pe r sona l i t y 
r i gh t s . 

34. T h e S u p r e m e C o u r t reca l l ed t h a t , a f t e r t he a l loca t ion of t he flat to 
t h e a p p l i c a n t , t he r e l e v a n t a u t h o r i t i e s h a d not s igned a c o n t r a c t for i ts use 
w i t h h im as r e q u i r e d by t h e law t h e n in force a n d t h a t t h e a p p l i c a n t h a d 
not r e q u e s t e d t h a t such a c o n t r a c t be s igned . T h e S u p r e m e C o u r t 
t h e r e f o r e c o n s i d e r e d t h a t t h e a p p l i c a n t ' s a l l ega t ion t h a t A. h a d occup ied 
the flat in q u e s t i o n unlawful ly a n d t h a t he h a d shamefu l ly bene f i t ed from 
the fact t h a t his p e r m a n e n t a d d r e s s was t h e s a m e as t h a t of t he fiat in 
q u e s t i o n had b e e n t e n d e n t i o u s a n d m i s l e a d i n g as t h e p r o c e e d i n g s 
c o n c e r n i n g t h e r igh t to occupy t h e flat in issue w e r e still p e n d i n g before 
t h e B r a t i s l a v a I Dis t r i c t C o u r t . 

3 5 . I n t he S u p r e m e C o u r t ' s view, t h e d i sc losu re , in b o t h t he o p e n l e t t e r 
a n d the op in ion of 21 F e b r u a r y 1992, of H. ' s n a m e a n d of t h e fact t h a t she 
was a publ ic p r o s e c u t o r had gross ly i n t e r f e r ed wi th h e r r igh t to p r o t e c t i o n 
of h e r pe r sona l i t y . It conc luded t h a t t he way in which t h e a p p l i c a n t h a d 
a t t e m p t e d to resolve his h o u s i n g p r o b l e m was i n a p p r o p r i a t e as he h a d 
h a d o t h e r lawful m e a n s of s e e k i n g r e d r e s s . 

36 . In t h e j u d g m e n t , t h e S u p r e m e C o u r t r e f e r r ed t o t h e profess ion of 
t h e plaintiffs a n d found t h a t t h e c o m p e n s a t i o n t h e app l i can t h a d b e e n 
o r d e r e d to pay was a p p r o p r i a t e a n d c o r r e s p o n d e d to t he n o n - p e c u n i a r y 
d a m a g e A. a n d H . h a d suffered. T h e a p p l i c a n t was o r d e r e d to r e i m b u r s e 
t o t h e plaint iffs t he cost of t he p r o c e e d i n g s . T h e j u d g m e n t was se rved on 
1 7 J a n u a r y 1996. 

37 . O n 14 F e b r u a r y 1996 t h e a p p l i c a n t lodged a p e t i t i o n w i t h 
t h e C o n s t i t u t i o n a l C o u r t (Ustavny sud). H e a l l eged a v io la t ion of his 
c o n s t i t u t i o n a l r i gh t s , i nc lud ing f r eedom of e x p r e s s i o n , in t h e p r o c e e d i n g s 
l ead ing to the S u p r e m e C o u r t ' s j u d g m e n t of 16 N o v e m b e r 1995. 
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38 . O n 27 F e b r u a r y 1996 the C o n s t i t u t i o n a l C o u r t r e j ec t ed t h e 
p e t i t i o n on the g r o u n d t h a t it lacked j u r i s d i c t i o n to review or q u a s h the 
o r d i n a r y c o u r t s ' dec is ions a n d to a w a r d c o m p e n s a t i o n to t h e a p p l i c a n t . 

39 . S u b s e q u e n t l y a bailiff s t a r t e d to enforce p a y m e n t of t he s u m s d u e 
by the a p p l i c a n t by a t t a c h i n g o n e - t h i r d of his sa la ry . 

II. R E L E V A N T D O M E S T I C LAW 

40. T h e r igh t to p r o t e c t i o n of a p e r s o n ' s d ign i ty , h o n o u r , r e p u t a t i o n 
and good n a m e is g u a r a n t e e d by Ar t ic les 11 et seq. of t h e Civil C o d e . 

4 1 . U n d e r Ar t i c l e 11, any n a t u r a l p e r s o n has t h e r igh t to p r o t e c t i o n of 
his or h e r pe r sona l i t y , in p a r t i c u l a r of his or he r life a n d h e a l t h , civil a n d 
h u m a n d igni ty , privacy, n a m e a n d p e r s o n a l c h a r a c t e r i s t i c s . 

42 . Acco rd ing to Ar t ic le 13 § 1 any n a t u r a l p e r s o n has t h e r igh t to 
r e q u e s t t h a t unjus t i f ied i n t e r f e r e n c e wi th his or h e r p e r s o n a l i t y r i gh t s be 
s t o p p e d a n d t h a t t he c o n s e q u e n c e s of such i n t e r f e r e n c e be e l i m i n a t e d , 
a n d to o b t a i n j u s t sa t i s fac t ion . 

4 3 . Ar t ic le 13 § 2 p rov ides t h a t , in cases w h e r e sa t i s fac t ion o b t a i n e d 
u n d e r Ar t ic le 13 § 1 is insuff ic ient , in p a r t i c u l a r b e c a u s e a p e r s o n ' s 
d ign i ty a n d pos i t ion in socie ty have b e e n cons ide rab ly d i m i n i s h e d , t he 
p e r s o n affected is en t i t l ed to c o m p e n s a t i o n in r e spec t of n o n - p e c u n i a r y 
d a m a g e . 

44. U n d e r Ar t ic le 13 § 3, t h e a m o u n t of c o m p e n s a t i o n to be pa id u n d e r 
Ar t ic le 13 § 2 is fixed by the cou r t s af ter c o n s i d e r i n g t h e sever i ty of t he 
d a m a g e a n d the c i r c u m s t a n c e s in which the p e r s o n ' s r i gh t was v io la ted . 

4 3 . Ar t ic le 179 § 1 of t h e Civil C o d e , as in force u p un t i l 31 D e c e m b e r 
1991, p rov ides t h a t t he r igh t to use a flat a f te r t h e d e a t h of t h e o c c u p a n t 
shal l be t r a n s f e r r e d to p e r s o n s who , inter alia, have lived in a c o m m o n 
househo ld w i t h t h e p e r s o n e n t i t l e d to use it for a t l eas t one y e a r before 
his or he r d e a t h , p rovided t h a t t hey have no flat of t h e i r own. 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 10 O F T H E C O N V E N T I O N 

46 . T h e a p p l i c a n t c o m p l a i n e d t h a t his r igh t to f r eedom of exp re s s ion 
was v io la ted in t h e p r o c e e d i n g s l ead ing to t h e S u p r e m e C o u r t ' s j u d g m e n t 
of 16 N o v e m b e r 1995. H e a l l eged a v io la t ion of Ar t ic le 10 of t h e 
C o n v e n t i o n , wh ich provides as follows: 

" I . Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises. 
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2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democrat ic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputat ion or rights of others, 
for preventing the disclosure of information received in confidence, or for maintaining 
the authori ty and impartiality of the judiciary." 

47. T h e C o u r t finds, a n d this was not d i s p u t e d by the p a r t i e s , t h a t t h e 
dec i s ions c o m p l a i n e d of c o n s t i t u t e d a n i n t e r f e r e n c e wi th t h e a p p l i c a n t ' s 
r igh t to f r eedom of exp re s s ion as g u a r a n t e e d u n d e r t h e first p a r a g r a p h 
of Ar t i c l e 10, t h a t t h e i n t e r f e r e n c e was " p r e s c r i b e d by law", n a m e l y 
Ar t i c l e s 11 et seq . of t he Civil C o d e , a n d p u r s u e d t h e l e g i t i m a t e a i m of 
p r o t e c t i n g " t h e r e p u t a t i o n or r i g h t s of o t h e r s " . T h e i n t e r f e r e n c e t h u s 
fulfilled two of t h e t h r e e cond i t i ons for b e i n g jus t i f i ed u n d e r t he second 
p a r a g r a p h of Ar t i c l e 10. 

48 . T h e po in t a t i ssue in t h e p r e s e n t case r e l a t e s t o t h e t h i r d cond i t i on 
set ou t in t h e second p a r a g r a p h of Ar t ic le 10, n a m e l y w h e t h e r t h e 
i n t e r f e r e n c e was " n e c e s s a r y in a d e m o c r a t i c society" . 

A. A r g u m e n t s o f t h e p a r t i e s 

/. The applicant 

49. T h e a p p l i c a n t m a i n t a i n e d t h a t his s t a t e m e n t s w e r e t r u e a n d 
c o n t a i n e d no i n t i m a t e i n f o r m a t i o n . In his view, t h e c o u r t s e r r o n e o u s l y 
shif ted t he b u r d e n of proof o n t o h i m , d i s r e g a r d e d t h e d o c u m e n t a r y 
ev idence he p rov ided a n d failed to e s t ab l i sh any link b e t w e e n his 
s t a t e m e n t s a n d t h e a l l eged i n t e r f e r e n c e w i t h t h e p e r s o n a l i t y r i gh t s of A. 
a n d H. , i nc lud ing a n y n o n - p e c u n i a r y d a m a g e suffered by t h e m . T h e 
a p p l i c a n t f u r t h e r a l l eged t h a t t h e c o m p e n s a t i o n which he h a d b e e n 
obl iged to pay was excess ive , as it was e q u i v a l e n t to twenty-five a v e r a g e 
m o n t h l y sa la r i e s in Slovakia a t t h e r e l evan t pe r iod . H e conc luded t h a t his 
r igh t to f r eedom of exp res s ion h a d b e e n v io la t ed . 

2. The Government 

50. T h e G o v e r n m e n t c o n t e n d e d t h a t t h e a p p l i c a n t ' s o p e n l e t t e r h a d 
c o n t a i n e d u n t r u e a n d m i s l e a d i n g s t a t e m e n t s abou t A. a n d H . a n d t h a t 
t h e a p p l i c a n t h a d d isc losed A. 's full n a m e a n d a d d r e s s as well as H . ' s 
n a m e a n d profess ion . T h e a p p l i c a n t h a d failed to p rov ide ev idence in 
s u p p o r t of his a l l ega t ions t h a t A. h a d occup ied the flat unlawful ly , h a d 
r e g i s t e r e d as l iving in his f a t h e r ' s flat , h a d shamefu l ly bene f i t ed from t h e 
fact t h a t his f a t h e r ' s a d d r e s s co inc ided wi th t h e a d d r e s s of t h e flat in i s sue , 
a n d t h a t H . h a d act ively s u p p o r t e d h e r h u s b a n d in his ac t iv i t ies . 
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5 1 . In t h e G o v e r n m e n t ' s view, t h e n o n - p e c u n i a r y d a m a g e the 
app l i can t was o r d e r e d to pay to A. a n d H . was jus t i f i ed by the p a r t i c u l a r 
c i r c u m s t a n c e s of t h e case . T h e G o v e r n m e n t conc luded t h a t t he 
i n t e r f e r e n c e wi th t he a p p l i c a n t ' s r igh t to f reedom of exp res s ion was 
n e c e s s a r y in a d e m o c r a t i c socie ty w i th in t h e m e a n i n g of Ar t ic le 10 § 2 of 
t he C o n v e n t i o n . 

B. T h e C o u r t ' s a s s e s s m e n t 

/. The relevant principles 

52. A c c o r d i n g to t h e C o u r t ' s case- law, f r e e d o m of exp re s s ion 
c o n s t i t u t e s one of t he e s sen t i a l f o u n d a t i o n s of a d e m o c r a t i c socie ty a n d 
one of t h e bas ic cond i t ions for its p r o g r e s s a n d each ind iv idua l ' s self-
ful f i lment . Subjec t to p a r a g r a p h 2 of Ar t i c l e 10, it is app l i cab le not only 
to " i n f o r m a t i o n " or " i d e a s " t h a t a r e favourab ly rece ived or r e g a r d e d as 
inoffensive or as a m a t t e r of ind i f fe rence , b u t a lso to t hose t h a t offend, 
shock or d i s t u r b . As set for th in Ar t ic le 10 § 2, th is f r eedom is subjec t to 
t h e e x c e p t i o n s , wh ich m u s t , however , be c o n s t r u e d s t r ic t ly , a n d the n e e d 
for any r e s t r i c t i o n s m u s t be e s t a b l i s h e d convincingly . In a s se s s ing w h e t h e r 
such a " n e e d " ex is t s a n d w h a t m e a s u r e s shou ld be a d o p t e d to d e a l w i t h it, 
t h e n a t i o n a l a u t h o r i t i e s a r e left a c e r t a i n m a r g i n of a p p r e c i a t i o n . T h i s 
power of a p p r e c i a t i o n is no t , however , u n l i m i t e d bu t goes h a n d in h a n d 
wi th a E u r o p e a n superv i s ion by the C o u r t , whose task it is to give a final 
r u l i ng on w h e t h e r a r e s t r i c t i on is r econc i lab le wi th f r eedom of exp re s s ion 
as p r o t e c t e d by Ar t ic le 10 (see Nilsen and Johnsen v. Norway [ G C ] , 
no . 23118 /93 , § 4 3 , E C H R 1999-VIII) . 

53 . T h e C o u r t ' s t a sk in exe rc i s ing its superv i so ry func t ion is no t to t a k e 
t he p lace of t he n a t i o n a l a u t h o r i t i e s , bu t r a t h e r to rev iew u n d e r Ar t ic le 10, 
in t h e l ight of t h e case as a w h o l e , t he dec i s ions t h e y have t a k e n p u r s u a n t to 
t he i r power of a p p r e c i a t i o n . T h i s does not m e a n t h a t t h e superv i s ion is 
l imi ted to a s c e r t a i n i n g w h e t h e r t h e r e s p o n d e n t S t a t e exe rc i sed i ts 
d i s c r e t i on r ea sonab ly , careful ly or in good fa i th ; w h a t t h e C o u r t h a s to do 
is to look a t t he i n t e r f e r e n c e c o m p l a i n e d of in t h e l ight of t h e case as a 
whole a n d d e t e r m i n e w h e t h e r it is " p r o p o r t i o n a t e to t h e l e g i t i m a t e a i m 
p u r s u e d " a n d w h e t h e r t h e r e a s o n s a d d u c e d by t h e n a t i o n a l a u t h o r i t i e s to 
jus t i fy it a r e " r e l e v a n t a n d suff ic ient" . In so do ing , t he C o u r t has to satisfy 
i tself t h a t t h e n a t i o n a l a u t h o r i t i e s app l i ed s t a n d a r d s which w e r e in 
confo rmi ty wi th t h e p r inc ip les e m b o d i e d in Ar t ic le 10 a n d , m o r e o v e r , t h a t 
t hey b a s e d t he i r dec is ions on a n a c c e p t a b l e a s s e s s m e n t of t he r e l e v a n t facts 
(see Vogt v. Germany, j u d g m e n t of 26 S e p t e m b e r 1995, Ser ies A no. 323 , 
pp . 25-26, § 52) . 
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2. Application of the above principles to the present case 

54. T h e C o u r t will c o n s e q u e n t l y e x a m i n e w h e t h e r t he m e a s u r e s in 
i ssue w e r e p r o p o r t i o n a t e to t h e a im p u r s u e d . It m u s t d e t e r m i n e , in 
p a r t i c u l a r , w h e t h e r a fair b a l a n c e was s t r u c k b e t w e e n t h e f u n d a m e n t a l 
r igh t of t he indiv idual to f r eedom of express ion a n d the l e g i t i m a t e 
i n t e r e s t of a d e m o c r a t i c S t a t e in e n s u r i n g t h a t t h e r i g h t s a n d r e p u t a t i o n 
of o t h e r s be p r o t e c t e d . 

55 . O n t h e one h a n d , t h e C o u r t finds r e l evan t t h e d o m e s t i c c o u r t s ' 
a r g u m e n t t h a t t he app l i can t h a d o t h e r a n d m o r e a p p r o p r i a t e m e a n s a t 
his d i sposa l of s e e k i n g r e d r e s s as r e g a r d s his h o u s i n g p r o b l e m . 

56. O n t h e o t h e r h a n d , t he C o u r t n o t e s t h a t t h e p u r p o s e of t h e 
a p p l i c a n t ' s o p e n l e t t e r was not exclusively to resolve his individual 
p r o b l e m . In fact, a t t h e end of his l e t t e r t h e app l i can t cal led upon o t h e r 
p e r s o n s wi th a s imi la r p r o b l e m , wi th a view to t a k i n g j o in t ac t ion . H e 
e x p r e s s e d the view, a p p a r e n t l y in good fai th, t h a t t h e r e so lu t ion of t h e 
p r o b l e m was i m p o r t a n t for s t r e n g t h e n i n g t h e ru le of law in t he newly b o r n 
d e m o c r a c y . T h e l e t t e r t h u s u n d e n i a b l y ra i sed issues capab le of affect ing t h e 
g e n e r a l i n t e r e s t , n a m e l y hous ing policy a t a pe r iod w h e n S t a t e - o w n e d flats 
w e r e a b o u t to be d e n a t i o n a l i s e d (see p a r a g r a p h 15 above) . 

57. C o n s i d e r i n g t h e a p p l i c a n t ' s l e t t e r as a whole , his s t a t e m e n t s do no t 
a p p e a r excessive. Mos t of t he even t s on which t h e app l i can t re l ied h a d b e e n 
m a d e publ ic ea r l i e r in t he a r t ic le pub l i shed in Smena on 8 N o v e m b e r 1991. 

58. F u r t h e r m o r e , and mos t i m p o r t a n t l y , t h e C o u r t finds a d i spa r i ty 
b e t w e e n the m e a s u r e s c o m p l a i n e d of and the behav iou r t h e y w e r e i n t e n d e d 
to rectify. In p a r t i c u l a r , t h e r ea sons rel ied on by the d o m e s t i c cour t s do 
no t a p p e a r sufficiently convincing to just i fy t h e relat ively high a m o u n t 
of c o m p e n s a t i o n a w a r d e d to t he c l a i m a n t s . For e x a m p l e , disciplinary-
p roceed ings aga ins t H . w e r e b r o u g h t on 17 D e c e m b e r 1991, t h a t is, p r ior to 
t he publ ica t ion of t he app l i can t ' s o p e n le t t e r . Any d a m a g e which H . m a y have 
suffered in this con tex t should not , t he re fo re , be i m p u t e d to t he app l i can t . 

59 . H a v i n g r e g a r d to t h e above c o n s i d e r a t i o n s , t h e C o u r t conc ludes 
t h a t t h e r e was no r e a s o n a b l e r e l a t i o n s h i p of p r o p o r t i o n a l i t y b e t w e e n t h e 
m e a s u r e s app l ied by t h e d o m e s t i c cou r t s a n d the l e g i t i m a t e a i m p u r s u e d . 

60. Accord ing ly , t h e r e h a s b e e n a v io la t ion of Ar t i c l e 10 of t h e 
C o n v e n t i o n . 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

6 1 . Ar t i c l e 41 of t he C o n v e n t i o n p rov ides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contract ing Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 
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A. P e c u n i a r y d a m a g e 

62. T h e a p p l i c a n t c l a i m e d 1,727,055 S lovak ian k o r u n a s ( S K K ) . T h a t 
s u m inc luded S K K 527,055 wh ich a bailiff h a d d e c i d e d to collect from 
b o t h t h e a p p l i c a n t a n d t h e dai ly n e w s p a p e r Smena. It f u r t h e r c o m p r i s e d 
S K K 1,200,000 in r e spec t of c o m p e n s a t i o n for t h e flat which h a d b e e n 
a l loca ted to t h e a p p l i c a n t in 1991. 

63 . T h e G o v e r n m e n t m a i n t a i n e d , w i t h r e f e r e n c e to t h e i r a r g u m e n t s as 
to t h e m e r i t s of t h e case , t h a t t h e app l i can t was not e n t i t l e d to any a w a r d 
of just sa t i s fac t ion . 

64. T h e C o u r t Finds, on t h e basis of t he d o c u m e n t s before it , t h a t t he 
d o m e s t i c c o u r t s o r d e r e d t h e a p p l i c a n t to pay S K K 200,000 in d a m a g e s to 
t he plaintiffs a n d to r e i m b u r s e t he i r cos ts a m o u n t i n g to S K K 21,522.50. It 
t h e r e f o r e a w a r d s t h e a p p l i c a n t S K K 221,522.50 t o g e t h e r wi th any cos ts of 
e n f o r c e m e n t p r o c e e d i n g s t h e a p p l i c a n t m a y be l iable to pay. 

T h e C o u r t f u r t h e r Finds t h a t t h e r e is no causa l l ink b e t w e e n t h e 
a p p l i c a n t ' s c la im for c o m p e n s a t i o n for t he flat in q u e s t i o n a n d t h e 
v io la t ion found. T h e r e m a i n d e r of t h e a p p l i c a n t ' s c l a i m s u n d e r th is h e a d 
m u s t t he r e fo r e be d i smis sed . 

B. N o n - p e c u n i a r y d a m a g e 

65 . T h e a p p l i c a n t c l a i m e d S K K 2,000,000 as c o m p e n s a t i o n for t he 
h a r d s h i p a n d suffer ing wh ich he h a d e x p e r i e n c e d as a r e su l t of t h e 
j ud i c i a l dec is ions c o m p l a i n e d of a n d t h e i r e n f o r c e m e n t . 

66. T h e G o v e r n m e n t c o n t e n d e d t h a t Ar t i c l e 41 was not app l i cab le . 
67. T h e C o u r t cons ide r s t h a t t he Finding of a v io la t ion c o n s t i t u t e s in 

i tself sufficient j u s t sa t i s fac t ion for t h e n o n - p e c u n i a r y d a m a g e s u s t a i n e d 
by t h e app l i c an t . It t h e r e f o r e sees no r e a s o n to a w a r d t h e a p p l i c a n t any 
s u m u n d e r th is h e a d . 

C. C o s t s a n d e x p e n s e s 

68 . T h e app l i can t s o u g h t r e i m b u r s e m e n t of S K K 20,070. T h a t s u m 
c o m p r i s e d t h e fees of his lawyers in t h e d e f a m a t i o n p r o c e e d i n g s , t he 
cos ts of t h e a p p e l l a t e p r o c e e d i n g s a n d also t h e p o s t a g e for t h e 
c o r r e s p o n d e n c e w i t h t h e C o u r t a n d t h e C o m m i s s i o n . 

69. T h e G o v e r n m e n t a r g u e d t h a t Ar t ic le 41 was not app l i cab le . 
70. T h e C o u r t is sa t isf ied t h a t t h e s u m s c l a i m e d w e r e ac tua l ly a n d 

necessa r i ly i n c u r r e d , a n d r e a s o n a b l e as to q u a n t u m (see , a m o n g o t h e r 
a u t h o r i t i e s , Jéitus v. Lithuania, no. 34578 /97 , § 112, E C H R 2000- IX) . It 
t h e r e fo r e a w a r d s t h e full a m o u n t , n a m e l y S K K 20,070. 
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D . D e f a u l t i n t e r e s t 

7 1 . A c c o r d i n g to t he i n f o r m a t i o n avai lab le to t he C o u r t , t he s t a t u t o r y 
r a t e of i n t e r e s t app l i cab le in S lovakia a t t h e d a t e of a d o p t i o n of t h e 
p r e s e n t j u d g m e n t is 17.6% p e r a n n u m . 

1. Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n a v io la t ion of Ar t i c l e 10 of t h e 
C o n v e n t i o n ; 

2. Holds by six vo tes to one t h a t t h e f inding of a v io la t ion c o n s t i t u t e s in 
i tself sufficient j u s t sa t i s fac t ion for t h e n o n - p e c u n i a r y d a m a g e 
s u s t a i n e d by t h e a p p l i c a n t ; 

3 . Holds u n a n i m o u s l y 
(a) t h a t t h e r e s p o n d e n t S t a t e is to p a y t h e a p p l i c a n t , w i th in t h r e e 
m o n t h s from t h e d a t e on which the j u d g m e n t b e c o m e s final a c c o r d i n g 
to Ar t ic le 44 § 2 of t he C o n v e n t i o n , t h e following a m o u n t s : 

(i) S K K 221,522.50 ( two h u n d r e d a n d t w e n t y - o n e t h o u s a n d five 
h u n d r e d a n d twen ty - two S lovak ian k o r u n a s fifty h a l e r s ) , t o g e t h e r 
w i t h any costs of e n f o r c e m e n t p r o c e e d i n g s t he a p p l i c a n t m a y be 
l iable to pay , in r e spec t of p e c u n i a r y d a m a g e ; 
(ii) SKK. 20,070 ( twen ty t h o u s a n d a n d seven ty S lovak ian k o r u n a s ) 
in r e spec t of cos ts a n d e x p e n s e s ; 

(b) t h a t s i m p l e i n t e r e s t a t a n a n n u a l r a t e of 17.6% shal l be payab le 
from the exp i ry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

4. Dismisses u n a n i m o u s l y t h e r e m a i n d e r of t he a p p l i c a n t ' s c l a ims for j u s t 
sa t i s fac t ion . 

D o n e in Engl i sh , a n d not i f ied in w r i t i n g on 19 Apr i l 2 0 0 1 , p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

In a c c o r d a n c e w i t h Ar t ic le 45 § 2 of t h e C o n v e n t i o n a n d R u l e 74 § 2 of 
t h e R u l e s of C o u r t , t h e following s e p a r a t e op in ions a r e a n n e x e d to th i s 
j u d g m e n t : 

(a) c o n c u r r i n g op in ion of M r Rozak i s j o i n e d by M r B a k a a n d 
M r L o r e n z e n ; 

(b) p a r t l y d i s s e n t i n g op in ion of M r Bonel lo . 

FOR THESE REASONS, THE C O U R T 

Er ik FRIBERGH 
R e g i s t r a r 

C h r i s t o s ROZAKIS 
P r e s i d e n t 

C.L.R. 
E . F . 
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CONCURRING OPINION OF J U D G E ROZAKIS 
J O I N E D BY JUDGES BAKA AND LORENZEN 

T h e only r e a s o n which has led me to vote in favour of f ind ing a v io la t ion 
of Ar t ic le 10 of t h e C o n v e n t i o n , in t h e p a r t i c u l a r c i r c u m s t a n c e s of th is 
case , is t h a t t h e a m o u n t a w a r d e d to t h e plaintiffs a n d pa id by t h e 
a p p l i c a n t was d i s p r o p o r t i o n a t e to t h e w r o n g d o n e by t h e l a t t e r a n d did 
no t s t r ike t h e r igh t b a l a n c e b e t w e e n t h e i n t e r e s t s of socie ty in p r o t e c t i n g 
t he r e p u t a t i o n of p r iva t e p e r s o n s a n d t h e r igh t of t h e ind iv idua l to e x p r e s s 
his op in ion freely in a n o p e n , d e m o c r a t i c e n v i r o n m e n t . I n d e e d , t h e 
p a y m e n t of s o m e 220,000 Slovakian k o r u n a s in d a m a g e s a n d legal cos ts 
o r d e r e d by t h e c o u r t s was a very h igh a m o u n t by t h e c o u n t r y ' s s t a n d a r d s 
- t h e e q u i v a l e n t of twenty-f ive a v e r a g e m o n t h l y sa la r i e s a t t h e r e l e v a n t 
t i m e , as t h e a p p l i c a n t co r rec t ly s t a t e s - wh ich e x c e e d e d , to my m i n d , t h e 
d e g r e e of sever i ty of s anc t i on t h a t t h e c o u r t s o u g h t to a t t r i b u t e in a civil 
case to t he t r a n s g r e s s i o n c o m m i t t e d by t h e a p p l i c a n t . As t h e C o u r t r igh t ly 
no t e s in p a r a g r a p h 58 of t he j u d g m e n t , t h e r e a s o n s re l ied on by t h e 
d o m e s t i c c o u r t s to jus t i fy t h e a m o u n t of c o m p e n s a t i o n do not a p p e a r 
sufficiently conv inc ing s ince , inter alia, d i sc ip l ina ry p r o c e e d i n g s a g a i n s t 
H . w e r e b r o u g h t pr ior to t he pub l i ca t i on of t he a p p l i c a n t ' s o p e n l e t t e r 
a n d , hence , any d a m a g e she m a y have suffered c a n n o t be i m p u t e d to t h e 
app l i c an t . 

O n the o t h e r h a n d , I a m u n a b l e to follow t h e o t h e r p a r t s of t h e 
r e a s o n i n g of t he C o u r t wh ich led it to find a v io la t ion of Ar t i c l e 10. 
A p e r u s a l of t h e r e l e v a n t p a r a g r a p h s — and , m o r e pa r t i cu l a r ly , t h e 
conclusive f indings of p a r a g r a p h 57 - c r e a t e s t h e i m p r e s s i o n t h a t t h e 
C h a m b e r u n d e r e s t i m a t e s t h e a u t o n o m o u s s ignif icance of t he a p p l i c a n t ' s 
l e t t e r ( r e g a r d l e s s of t h e p r ac t i ca l i m p a c t t h a t it m a y have h a d ) for 
t h e r e p u t a t i o n of t he plaint i f fs . T h e fact is t h a t in d u b i o u s fac tua l 
c i r c u m s t a n c e s w h e r e — as t he d o m e s t i c c o u r t s found — the right of t he 
app l i can t to occupy t h e flat was not abso lu t e ly e s t ab l i shed , t h e l a t t e r 
w r o t e a d e f a m a t o r y o p e n l e t t e r a d d r e s s e d to t he P r i m e M i n i s t e r which 
was pos t ed u p a t severa l t r a m a n d b u s s tops in B r a t i s l a v a . In t h a t l e t t e r , 
he severe ly cr i t ic i sed t h e c l a i m a n t s , p r e s e n t i n g his own subjec t ive poin t of 
view, a n d exposed t h e m to publ ic c r i t i c i sm. In m y view, t he p a r a g r a p h 
which s t a t e s t h a t "[A.] a n d his wife lied to m e w h e n t h e y said t h e y h a d no 
p lace to live a n d a l l eged t h a t b e c a u s e of th is t h e y would no t v a c a t e t h e flat. 
I po in t ou t t h a t [H.] is a publ ic p r o s e c u t o r (!). If ou r newly bo rn d e m o c r a c y 
h a s legal r e p r e s e n t a t i v e s like th i s , it will no t out l ive i ts ch i ldhood a n d we 
c a n b u r y it r igh t away. T h e j u d i c i a r y shou ld first a n d fo remos t e n s u r e 
t h a t t he law is r e s p e c t e d a n d j u s t i c e u p h e l d in t h e S t a t e . Bu t w h a t is ou r 
j u d i c i a r y l ike?" c o n t a i n s h a r s h l a n g u a g e which c a n n o t easi ly be reconc i led 
wi th the r e spec t which is owed by one ind iv idua l to a n o t h e r a n d the 
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in t r in s i c d u t y of t h e m e m b e r s of a d e m o c r a t i c socie ty to p r o t e c t each o t h e r 
f rom u n d u e h a r m to t he i r r e p u t a t i o n . 

It shou ld not be fo rgo t t en , a t th is j u n c t u r e , t h a t t he f r eedom of 
exp re s s ion e n s h r i n e d in Ar t ic le 10 of t h e C o n v e n t i o n is not a b s o l u t e a n d 
t h a t t h e p r o t e c t i o n afforded by it, a cco rd ing to t h e C o u r t ' s case- law, does 
not app ly to all fo rms of exp re s s ion . T h e f r e e d o m of j o u r n a l i s t s to e x p r e s s 
t h e i r op in ions freely t h r o u g h t h e m e d i a is, for e x a m p l e , d i f fe ren t f rom 
t h a t of a p r i v a t e ind iv idua l ; t he d e g r e e of t o l e r a n c e t h a t a po l i t i c ian m u s t 
show vis-à-vis pub l i c c r i t i c i sm is d i f ferent f rom t h e d e g r e e of t o l e r a n c e t h a t 
m a y be e x p e c t e d of a p r i v a t e ind iv idua l w h o does not p a r t i c i p a t e act ively 
in publ ic m a t t e r s a n d is no t ob l iged , un l ike a po l i t i c ian , to be c o n s t a n t l y 
e x p o s e d to t h e pub l i c eye. It is a c o m m o n p l a c e in t h e C o u r t ' s case - law 
t h a t a p r i v a t e ind iv idua l ' s r e p u t a t i o n is a p rec ious e l e m e n t of his or h e r 
p e r s o n a l i t y a n d shou ld be careful ly g u a r d e d from u n d u e i n t e r f e r e n c e , 
p a r t i c u l a r l y w h e n it c o m e s from a n o t h e r p r iva t e ind iv idua l a c t i n g in his 
or h e r own i n t e r e s t s . 

T h e s i t u a t i o n before us is exac t ly one w h e r e a p r i v a t e ind iv idua l , a c t i n g 
in p u r s u a n c e of t h e p r o t e c t i o n of his own p r i v a t e r i g h t s a n d no t w i d e r 
social c o n c e r n s , a t t a c k s t h e r e p u t a t i o n of a n o t h e r p r iva te ind iv idua l (A.) 
a n d his wife (H . ) . A d m i t t e d l y , H . had h e r s h a r e of pub l ic life - b e i n g a 
publ ic p r o s e c u t o r - bu t in no way did t h a t a t t a i n t he level of a po l i t i c ian ' s 
r espons ib i l i ty a n d , h e n c e , t h e h i g h e r d e g r e e of e x p o s u r e to publ ic c r i t i c i sm; 
t h e m a t t e r was of a p u r e l y p r i v a t e n a t u r e , a n d h e r respons ib i l i ty (if any) 
for t he in i t i a t ives of h e r h u s b a n d or of t h e family as such was not easily 
d i s ce rn ib l e . A n d in a n y even t , even a s s u m i n g t h a t H . h a d to have a h igh 
level of t o l e r a n c e of publ ic c r i t i c i sm b e c a u s e of h e r d u t i e s , A. who , a f t e r all , 
was t h e p e r s o n d i rec t ly involved in t he conflict w i th t h e app l i can t , h a d no 
publ ic office a n d no ob l iga t ion to expose h i m s e l f to h a r s h publ ic c r i t i c i sm. 

For all t h e s e r e a s o n s , a n d given t h e very d u b i o u s c i r c u m s t a n c e s of t h e 
p r e s e n t case r e g a r d i n g the d e g r e e of respons ib i l i ty of t h e m a i n a c t o r s , I 
c a n n o t a g r e e w i t h t he C o u r t w h e n , in f ind ing a v iola t ion, it cons ide r ed 
t h a t t he a p p l i c a n t ' s c r i t i c i sm of A. a n d H . was no t excess ive . 



MARÔNEK V. SLOVAKIA JUDGMENT 355 

P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E B O N E L L O 

I record my u n c a s e at t he major i ty ' s view t h a t t h e f inding of a v io la t ion 

of Ar t ic le 10 " c o n s t i t u t e s in i tself sufficient j u s t sa t i s fac t ion for t he non-

p e c u n i a r y d a m a g e s u s t a i n e d by t h e a p p l i c a n t " . In o t h e r words , t he 

majo r i ty a ccep t s t h a t t h e app l i can t did suffer n o n - p e c u n i a r y d a m a g e , 

bu t " sees no r e a s o n t o a w a r d t h e a p p l i c a n t a n y s u m u n d e r th i s h e a d " 

(see p a r a g r a p h 67 of the j u d g m e n t ) . 

T o es t ab l i sh t h a t the f u n d a m e n t a l r i g h t s of t h e app l i can t have b e e n 

f louted a n d t h a t t he v io la t ion c a u s e d t h e a p p l i c a n t n o n - p e c u n i a r y 

d a m a g e , whi le fai l ing to e n t e r t a i n a n y possibi l i ty of c o m p e n s a t i o n , in my 

view r e n d e r s t h e p r o t e c t i o n of t h e C o n v e n t i o n n u g a t o r y . T h e C o u r t gives 

t he app l i can t a ha l lowed t e s t i m o n i a l cer t i fying h im as the v ic t im of h u m a n 

r igh t s v io la t ions ; it t h e n h a s t e n s t o invi te h im to gr in a n d b e a r it. 

I m m u n i t y e n d u r e s . 

In th is case , p a r t i c u l a r l y c o m p e l l i n g c i r c u m s t a n c e s d e m a n d e d t h e 

a w a r d of d a m a g e s for p a i n a n d suffer ing . T h e C o u r t accep t s t h a t t he 

applicant a c t e d in good fai th (see p a r a g r a p h 56 of t h e j u d g m e n t ) . Af te r 

be ing , in his view, u n d e s e r v e d l y deprived of a flat to which he bel ieved he 

was e n t i t l e d by law, he was sub jec t ed to civil p r o c e e d i n g s for d e f a m a t i o n . 

T h e assoc ia t ion of t h e s e two even t s m u s t inevi tably have infl icted an 

oppress ive b u r d e n of f r u s t r a t i o n and a n g u i s h on t h e a p p l i c a n t ' s p e a c e of 

m i n d . T h e fact t h a t t he Bra t i s l ava Dis t r i c t C o u r t r e s p o n d e d to his cri de 

cœur by o r d e r i n g h i m t o pay e x o r b i t a n t d a m a g e s could only have fortified 

his bel ief t h a t he was be ing s ingled ou t to be m a d e a n e x a m p l e of. For th is 

he was a w a r d e d t h e g r a n d s u m of ze ro c o m p e n s a t i o n . 

It is i ron ic t h a t in a case w h e r e the v io la t ion of the C o n v e n t i o n lay in t he 

a w a r d of i n o r d i n a t e c o m p e n s a t i o n for n o n - p e c u n i a r y d a m a g e a g a i n s t t h e 

a p p l i c a n t , no c o m p e n s a t i o n for n o n - p e c u n i a r y d a m a g e a t all was a w a r d e d 

in his favour . T h e pa in a n d t h e suf fe r ing of t h e a p p l i c a n t ' s v i c t ims have a 

pr ice . His d o n ' t . 
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SOMMAIRE 1 

Condamnation à des dommages- intérêts pour diffamation 

Article 10 

Liberté d'expression - Condamnation à des dommages-intérêts pour diffamation - Intérêt 

général — Politique du logement — Montant des dommages-intérêts à verser — Proportionnalité 

* 
* * 

Un appar tement dont une entreprise d 'Etat était propriétaire fut alloué au 
requérant . Celui-ci ne put toutefois pas y emménager car le studio était occupé 
par A. L'entreprise intenta une action en vue de l'expulsion de A. Alors que la 
procédure se trouvait pendante, un quotidien publia un article décrivant la 
situation et critiquant le fait que le requérant ne pouvait utiliser le studio. 
L'intéressé adressa par la suite une lettre ouverte au premier minis t re; il y 
indiquait que A. occupait illégalement le logement et y soulignait qu'il importait 
de respecter la loi et de maintenir la justice pour protéger la démocratie naissante 
du pays. Il invitait les autres personnes ayant un problème similaire à lui écrire en 
vue d'une action conjointe. La lettre fut affichée à des stations de tramway et 
d'autobus et fut reproduite dans le quotidien. A. et son épouse intentèrent une 
action en diffamation. Relevant que la procédure concernant l'usage de 
l 'appartement se trouvait toujours pendante, le tribunal estima que le requérant 
n'avait pas prouvé la véracité de ses allégations. Il lui enjoignit de présenter des 
excuses écrites et de verser des dommages-intérêts à chaque plaignant, de 
rembourser leurs frais et d 'assumer les dépens. Le requérant fut débouté de son 
appel à la Cour suprême et de son recours devant la Cour constitutionnelle. 

Article 10: la lettre ouverte du requérant ne visait pas exclusivement à résoudre 
son problème individuel. De fait, il invitait d 'autres personnes confrontées à un 
problème similaire à bien vouloir se joindre à la procédure. Il faisait valoir qu'il 
importait de régler le problème pour renforcer l'état de droit dans une 
démocratie naissante. La lettre soulevait donc indéniablement des questions 
susceptibles d'affecter l 'intérêt général, à savoir la politique du logement à une 
période où les appar tements d'Etat étaient sur le point d'être dénationalisés. Si 
l'on considère la lettre dans son ensemble, les déclarations de l'intéressé ne 
semblent pas excessives et la plupart des événements sur lesquels il se fondait 
avaient déjà été rendus publics dans l'article du quotidien. Enfin et surtout, il y a 
une disparité entre les mesures dénoncées et le comportement qu'elles visaient à 
rectifier. En particulier, les raisons invoquées par les juridictions internes ne 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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semblent pas suffisamment convaincantes pour justifier le montant relativement 
élevé des indemnités allouées. Il n'y avait donc pas de lien raisonnable de 
proportionnalité entre les mesures appliquées et le but légitime poursuivi. 
Conclusion : violation (unanimité). 
Article 41 : la Cour alloue au requérant les montants qu'il a été condamné à verser 
aux demandeurs . Elle estime que le constat d'une violation constitue une 
satisfaction équitable suffisante pour le dommage moral. Enfin, elle octroie une 
somme pour frais et dépens. 

Jurisprudence c i tée par la Cour 

Vogt c. Allemagne, arrêt du 26 septembre 1995, série A n" 323 
Nilsen et Johnsen c. Norvège [GC], n° 23118/93, CEDH 1999-VIII 
Jèciusc. Lituanie, n" 34578/97, CEDH 2000-IX 



ARRET MARONEK с. SLOVAQUIE 361 

E n l 'a f fa ire M a r ô n e k c. S l o v a q u i e , 

L a C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion ) , 

s i é g e a n t en u n e c h a m b r e c o m p o s é e de : 

M M . C L . ROZAKIS, président, 

A . B . E-AKA, 

G . BOM'.I.LO, 

M""' V. STRÂZNICKÀ, 

M M . P . LORENZEN, 

M. FlSCHBACH, 

A. KxyvLER,juges, 

et d e M . E . FRIBF.RGH,greffier de section, 

A p r è s en avoir d é l i b é r é en c h a m b r e du consei l le 22 m a r s 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d a t e : 

P R O C É D U R E 

1. A l 'or ig ine d e l 'affaire se t rouve u n e r e q u ê t e (n" 32686/96) d i r i gée 

c o n t r e la R é p u b l i q u e s lovaque et d o n t u n r e s s o r t i s s a n t de cet E t a t , 

M . V l a d i m i r M a r ô n e k (« le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 15 ju i l l e t 1996 

en v e r t u d e l ' anc ien a r t i c le 25 d e la C o n v e n t i o n de s a u v e g a r d e des D r o i t s 

de l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le g o u v e r n e m e n t s lovaque (« le G o u v e r n e m e n t » ) est r e p r é s e n t é 

p a r son a g e n t , M. P. V r s a n s k y . 

3 . Le r e q u é r a n t a l l égua i t en p a r t i c u l i e r q u e les déc is ions j u d i c i a i r e s 

r e n d u e s au t e r m e de la p r o c é d u r e en d i f f ama t ion i n t e n t é e à son e n c o n t r e 

ava i en t p o r t é a t t e i n t e à sa l i be r t é d ' e x p r e s s i o n . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, d a t e 

d ' e n t r é e en v i g u e u r d u P ro toco le n" 11 à la C o n v e n t i o n (a r t ic le 5 § 2 

d u d i t P ro toco l e ) . 

5. Elle a é t é a t t r i b u é e à la d e u x i è m e sec t ion de la C o u r (a r t ic le 52 § 1 

du r è g l e m e n t de la C o u r ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (a r t ic le 27 § 1 de la C o n v e n t i o n ) a é té c o n s t i t u é e 

c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du r è g l e m e n t . 

6. P a r u n e déc is ion d u 27 avri l 2000, la c h a m b r e a d é c l a r é la r e q u ê t e 

recevab le . 

7. Le r e q u é r a n t et le G o u v e r n e m e n t ont c h a c u n d é p o s é des 

obse rva t i ons su r le fond de l 'affaire (a r t ic le 59 § 1 d u r è g l e m e n t ) . A p r è s 

avoir consu l t é les p a r t i e s , la c h a m b r e a déc idé qu ' i l ne s ' imposa i t p a s de 

t e n i r u n e a u d i e n c e su r le fond (a r t ic le 59 § 2 in fine d u r è g l e m e n t ) . 

1. Note du greffe : la décision de la Cour est disponible au greffe. 
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EN FAIT 

I. LES C I R C O N S T A N C E S DE L ' E S P È C E 

A. La c o n t e s t a t i o n s u r l ' u s a g e d e l ' a p p a r t e m e n t a t t r i b u é a u 

r e q u é r a n t e n 1991 

8. Le 27 j u i n 1991, le m a i r e d e B r a t i s l a v a a t t r i b u a u n a p p a r t e m e n t 

d ' u n e p ièce (« le s t u d i o » ) au r e q u é r a n t , a lors emp l o y é p a r l ' e n t r e p r i s e 

d ' E t a t T e s l a , qu i ava i t la j o u i s s a n c e de ce s t u d i o . La déc i s ion d u m a i r e 

hab i l i t a i t le r e q u é r a n t à s igne r u n c o n t r a t lui c o n f é r a n t l ' u sage du s tud io . 

Le r e q u é r a n t ne p u t toutefo is pas conc lu re ledit c o n t r a t e t e m m é n a g e r 

d a n s le s tud io , ca r celui-ci é t a i t occupé p a r A. 

9. P a r u n e l e t t r e d u 4 m a r s 1991, la m a i r i e du q u a r t i e r (Miestny ûrad) 

d e la vieille ville de Bra t i s l ava i n f o r m a A., en r é p o n s e à sa d e m a n d e de 

t r a n s f e r t du d ro i t d ' o c c u p a t i o n d u s t u d i o , q u e c ' é ta i t l ' e n t r e p r i s e T e s l a 

qu i en avai t la j o u i s s a n c e . C e t t e l e t t r e p réc i sa i t p a r a i l l eu r s q u e A. n ' é t a i t 

n u l l e m e n t obl igé de q u i t t e r le s t u d i o t a n t q u ' o n ne lui d o n n a i t p a s u n 

a u t r e l o g e m e n t . 

10. Le 18 m a r s 1991, le service du l o g e m e n t de B r a t i s l a v a I (Bytovy 

podnik) i n f o r m a le service du l o g e m e n t de la vieille ville de Bra t i s l ava 

(Stare mesto) q u e d e p u i s le d é c è s de la d e r n i è r e o c c u p a n t e , le s t ud io é t a i t 

occupé s a n s a u c u n m o t i f va lab le p a r A. qu i é t a i t off ic ie l lement domic i l i é 

d a n s l ' a p p a r t e m e n t d e ses p a r e n t s s i tué d a n s la m ê m e m a i s o n . Le m ê m e 

j o u r , u n r e p r é s e n t a n t d u service d u l o g e m e n t de B r a t i s l a v a I é t ab l i t u n 

p rocès -verba l i n d i q u a n t q u e l ' o ccupan te d é f u n t e avai t é t é la seu le 

p e r s o n n e à h a b i t e r le s tud io . 

11. P a r u n e l e t t r e du 5 juin 1991, les serv ices soc iaux i n f o r m è r e n t le 

service d u l o g e m e n t d e la viei l le ville d e B r a t i s l a v a q u e A. avai t pr is soin 

d e l ' o ccupan te du s t u d i o , e n t r e le 1 e r j u i n 1984 et le 11 ju in 1990, c o n t r e 

r é m u n é r a t i o n p a r d e s fonds publ ics . Le 26 j u i n 1990, l ' o c c u p a n t e du s tud io 

avai t é t é p lacée d a n s u n e i n s t i t u t i o n . Selon c e t t e l e t t r e , les t r a v a i l l e u r s 

soc iaux , qui se r e n d i r e n t d a n s le s t ud io a v a n t le p l a c e m e n t de son 

o c c u p a n t e en i n s t i t u t i o n , n 'y a v a i e n t t rouvé a u c u n b ien a p p a r t e n a n t à A. 

12. Le 19 j u i n 1991, Tes l a saisi t le t r i b u n a l de dis t r ic t de Bra t i s lava I 

(Obvodny sud) en d e m a n d a n t q u e l 'o rdre fût d o n n é à A. de q u i t t e r le s tud io . 

Il é t a i t i nd iqué d a n s ce t t e d e m a n d e q u e , lors d ' u n e inspec t ion du s tud io 

effectuée sans préavis le 14 m a r s 1991, on avai t découver t q u e A. y é ta i t 

e n t r é p a r effract ion, en avai t c h a n g é la s e r r u r e et avait e m p ê c h é les 

r e p r é s e n t a n t s d e T e s l a et du service d u l o g e m e n t de Bra t i s l ava I d'y 

p é n é t r e r . 

13. T e s l a a l l é g u a en o u t r e q u e A. vivait avec ses p a r e n t s d o n t 

l ' a p p a r t e m e n t é t a i t a t t e n a n t a u s t u d i o en q u e s t i o n . Les d e u x 

a p p a r t e m e n t s a y a n t la m ê m e a d r e s s e , A. avai t t r o m p é la m a i r i e d e 
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q u a r t i e r lo rsqu ' i l avai t p r é t e n d u q u e le d ro i t d ' occupe r ce s t ud io deva i t lui 

ê t r e t r a n s f é r é . T e s l a p r é s e n t a d e s p r e u v e s éc r i t e s selon l e sque l l e s A. é t a i t 

domici l ié chez ses p a r e n t s et n ' ava i t j a m a i s occupé le s t u d i o en q u e s t i o n . 

La d e m a n d e r e s s e sou t i n t q u e A. n ' ava i t d ro i t à a u c u n a u t r e l o g e m e n t . 

14. A u n e d a t e u l t é r i e u r e , le r e q u é r a n t se j o ign i t à l ' ac t ion e t a l l égua 

qu ' i l é ta i t en d ro i t d ' o c c u p e r le s tud io . A. d é p o s a u n e d e m a n d e 

r e c o n v e n t i o n n e l l e p o u r o b t e n i r le dro i t d ' occupe r le s t u d i o . 

15. U n e nouvel le lég is la t ion p r o m u l g u é e le 1'"' j a n v i e r 1992 a m o r ç a le 

p roces sus de d é n a t i o n a l i s a t i o n des a p p a r t e m e n t s d ' E t a t . D e ce fait, T e s l a 

n ' e x e r ç a i t p lus a u c u n dro i t de j o u i s s a n c e su r le s t u d i o et n ' ava i t p lus 

q u a l i t é p o u r agir . 

16. Le 22 j a n v i e r 1992, la c o m p a g n i e d ' é l ec t r i c i t é de S lovaquie 

occ iden ta l e i n fo rma le r e q u é r a n t qu ' i l n 'y ava i t eu a u c u n e c o n s o m m a t i o n 

d ' é l ec t r i c i t é d a n s le s t ud io d e p u i s le d é b u t d e l ' a n n é e 1991. 

17. Le 29 s e p t e m b r e 1993, le r e q u é r a n t s ' a d r e s s a en va in à la m a i r i e de 

la vieil le ville afin de s igne r u n c o n t r a t p o u r l ' usage du s tud io . 

18. Le 7 s e p t e m b r e 1994, le t r i b u n a l de d is t r ic t de Bra t i s l ava I 

s u s p e n d i t la p r o c é d u r e c o n c e r n a n t l ' ac t ion i n t r o d u i t e p a r T e s l a ainsi q u e 

la d e m a n d e r e c o n v e n t i o n n e l l e i n t r o d u i t e p a r A. Il n o t a q u ' a u c o u r s d e la 

p r o c é d u r e les d ro i t s d e p r o p r i é t é c o n c e r n a n t le s t u d i o a v a i e n t é t é 

t r a n s f é r é s ex lege à la m a i r i e d e la vieille ville et q u e c e t t e d e r n i è r e e t A. 

ava i en t r e n o n c é à leurs ac t ions . 

19. Le 26 m a r s 1996, le t r i b u n a l de d i s t r i c t de B r a t i s l a v a I accuei l l i t la 

d e m a n d e d e A., d é p o s é e le 28 m a i 1993, c o n c e r n a n t son dro i t d ' o c c u p e r le 

s tud io . Il e s t i m a q u e , A. ayan t vécu d a n s le s t ud io avec l ' a n c i e n n e 

o c c u p a n t e du s tud io j u s q u ' à son décès le 2 j u i l l e t 1990, il en ava i t acqu i s 

le d ro i t d ' u s a g e , c o n f o r m é m e n t à l ' a r t ic le 179 § 1 du code civil, tel qu ' i l 

é t a i t en v i g u e u r à l ' époque des fai ts . 

B. La p r o c é d u r e e n d i f f a m a t i o n à l ' e n c o n t r e d u r e q u é r a n t 

20. Le 8 n o v e m b r e 1991, le quo t id i en Smena consac ra à l 'affaire du 

r e q u é r a n t u n ar t ic le d ' une p a g e e n t i è r e r éd igé p a r u n j o u r n a l i s t e et in t i tu lé 

« A b s u r d e ? A b s u r d e ! » . C e t ar t ic le décr ivai t en pa r t i cu l i e r la t en t a t i ve 

in f ruc tueuse à laquel le le r e q u é r a n t s 'é ta i t livré p o u r e n t r e r d a n s le s tud io 

le 29 oc tobre 1991 ainsi q u e les é changes v e r b a u x e n t r e le r e q u é r a n t , d ' u n e 

p a r t , et A. et sa f e m m e , H . , p r o c u r e u r , d ' a u t r e p a r t . L 'ar t ic le précisai t q u e le 

s tud io a t t r i b u é au r e q u é r a n t avait é t é occupé i l l éga lement p a r A. et 

dép lora i t le fait q u e le r e q u é r a n t ne p û t en faire usage . 

2 1 . Le 17 d é c e m b r e 1991, le p r o c u r e u r de Bra t i s l ava e n g a g e a u n e 

p r o c é d u r e d isc ip l ina i re c o n t r e H . qui se se ra i t m a l c o n d u i t e le 29 oc tobre 

1991 a lors q u e le r e q u é r a n t t e n t a i t d ' e n t r e r clans le s tud io . La décis ion 

ind iqua i t q u e la p r o c é d u r e d isc ip l ina i re se fondai t su r l ' a r t ic le d u q u o t i d i e n 
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Smena daté du 8 novembre 1991 et sur les explications données par 

les personnes concernées . H. démiss ionna par la suite de son poste de 

procureur. 

22. Le 5 février 1992, le requérant adressa au premier ministre 

une lettre ouverte int i tulée «Encore l o n g t e m p s ? » dont les parties 

pert inentes étaient ainsi l ibellées : 

«J 'a i un studio et j e n'ai pas de studio.Je suis sans abri (je passe la nuit chez différents 
amis) parce que mon appar tement , un studio d'Etat dont l 'entreprise Tesla a lajouissance, 
a été occupé illégalement par [A.]. Bien entendu, je peux prouver toutes les informations 
contenues dans la présente lettre. Les circonstances de l'espèce ont été publiées en détail 
dans le quotidien Smena du 8 novembre 1991, mais peu de choses ont changé depuis. 

Le studio se trouve (...) en face de l 'appar tement du [père de A.] chez qui son fils est 
domicilié. Le studio m 'a été a t t r ibué légalement par la mairie de Bratislava le 27 juin 
1991. [A.] tire parti de manière éhontée de ce que les deux appar tements ont la même 
adresse (tous les appar tements du même immeuble ont la même adresse) et m'empêche 
de m'installer dans mon studio. Il est énergiquement soutenu dans cette a t t i tude par sa 
femme [H.] qui a lajouissance à t i tre principal d'un aut re appar tement d'Etat (...) [A.] 
prétend avoir le droit d'occuper le studio en invoquant un document signé par le chef du 
service du logement de la vieille ville de Bratislava en date du 4 mars 1991 (...) déclarant 
que [A.] n'est pas tenu de qui t te r l 'appar tement tant qu'on ne lui a pas fourni un aut re 
logement. Or [A.] occupe depuis longtemps un aut re logement, à savoir l 'appar tement 
de sa femme. Il a acquis au tomat iquement le droit d'occuper cet appar tement . Pourquoi 
n'a-t-il donc pas encore quit té l 'appartement [at tr ibué au requérant] ? 

[A.] et sa femme ont menti en me disant qu'ils n'avaient pas où vivre et en prétextant 
que c'était pour cet te raison qu'ils ne qui t teraient pas l 'appar tement . J e signale que 
[H.] est procureur (!). Si notre démocratie naissante a de pareils représentants de la 
loi, elle ne pourra grandir et on peut l 'enterrer sur-le-champ. Le pouvoir judiciaire 
devrait tout d'abord veiller au respect du droit et au maintien de la justice dans l 'Etat. 
Mais à quoi donc ressemble notre pouvoir judiciaire? 

Tesla a introduit une action contre [A.] le 19 juin 1991. La première audience était 
prévue pour le 27 janvier 1992 (!!!). Pourquoi? [A.] ne s'y est pas rendu. 

Combien de temps encore certains groupes de personnes penseront-ils (et agiront-ils) 
comme s'ils étaient les seuls à détenir le pouvoir de l 'Etat? (...) 

Il est grand temps de montrer au monde, avant la tenue des deuxièmes élections 
libres, que notre Gouvernement et notre société défendent la just ice. 

J ' en appelle à vous. Le 24 février 1992, à 11 heures, l'affaire Tesla contre [A.] sera 
examinée dans la salle n" 37 du Palais de justice de Bratislava. Ne laissez pas la 
démocrat ie être une nouvelle fois piétinée et les idéaux qui sous-tendent l'édification 
d 'un Etat de droit se vider de leur sens. 

P.S. : J 'invite tous ceux qui ont un problème similaire à m'écrire. Grâce à nos efforts 
communs, nous pourrons, espérons-le, avancer. Mais cela ne sera peut-être pas nécessaire. » 

23. La lettre était s ignée par le requérant et ment ionnai t son adresse . 

Y éta ient aussi indiqués le n o m et la profession de A. et de H. U n e copie de 

cet te lettre fut affichée à plusieurs arrêts de tramway et d'autobus de 

Bratislava. 
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24. Le 21 févr ier 1992, le q u o t i d i e n Smena pub l i a le point de vue du 

r e q u é r a n t su r l 'affaire. C e t a r t i c l e ava i t p r e s q u e la m ê m e t e n e u r q u e la 

l e t t r e o u v e r t e du 5 février 1992. 

25 . Le 28 févr ier 1992, A. et H . i n t r o d u i s i r e n t d e v a n t le t r i b u n a l de 

Bra t i s l ava (Mestsky sud) u n e ac t ion civile c o n t r e le r e q u é r a n t en vue de 

p r o t é g e r l e u r b o n n e r e n o m m é e et l eur r é p u t a t i o n . P a r la su i t e , ils 

é t e n d i r e n t l eu r ac t ion au q u o t i d i e n Smena. 

26. Le 9 avri l 1993, u n t é m o i n c o n f i r m a d e v a n t le t r i b u n a l de la ville 

q u ' à l ' é p o q u e des faits A. vivait avec son p è r e . 

27. Le 23 j u i n 1993, le t r i b u n a l de B r a t i s l a v a se p r o n o n ç a en faveur de 

A. et de H . Il o r d o n n a au r e q u é r a n t de p r é s e n t e r ses excuses p a r écr i t p o u r 

o u t r a g e à l ' h o n n e u r des p l a i g n a n t s . Il lui enjoigni t en o u t r e de v e r s e r 

100 000 c o u r o n n e s s lovaques à c h a c u n des d e m a n d e u r s p o u r p ré jud ice 

m o r a l , de r e m b o u r s e r les h o n o r a i r e s de l e u r avoca t et d e paye r les frais 

et d é p e n s . In jonc t ion fut fai te au q u o t i d i e n Smena de p u b l i e r d e s excuses , 

de v e r s e r 100 000 a u t r e s c o u r o n n e s à c h a c u n d e s d e m a n d e u r s e t de 

r e m b o u r s e r l eu r s frais d e j u s t i c e . 

28 . Le t r i b u n a l de B r a t i s l a v a re leva q u ' u n e p r o c é d u r e é t a i t p e n d a n t e 

d e v a n t le t r i b u n a l de d is t r ic t de Bra t i s l ava I à p ropos d e la r e q u ê t e de 

T e s l a t e n d a n t à ce q u e le s t u d i o fût l ibé ré et de la d e m a n d e 

r e c o n v e n t i o n n e l l e de A. Il e s t i m a q u e la p r o c é d u r e d e v a n t le t r i b u n a l de 

d is t r ic t soulevai t de difficiles cjuestions de fait et de d ro i t . Il c o n s i d é r a 

é g a l e m e n t q u e le r e q u é r a n t n ' ava i t t ou jou r s pas a cq u i s le d ro i t d ' o c c u p e r 

le s t ud io et n o t a q u e , se lon u n d o c u m e n t é m i s pa r le service d u l o g e m e n t 

d e la vieille ville d e B r a t i s l a v a le 4 m a r s 1991, A. n ' é t a i t p a s t e n u de q u i t t e r 

le s t ud io t a n t qu ' i l n ' ava i t pas o b t e n u d ' a u t r e l o g e m e n t . 

29. De l 'avis d u t r i b u n a l de Bra t i s l ava , le b ien- fondé des op in ions du 

r e q u é r a n t et d ' u n j o u r n a l i s t e , pub l i ées le 8 n o v e m b r e 1991 et le 21 février 

1992 d a n s le q u o t i d i e n Smena, n ' ava i t pas é t é p r o u v é . Le t r i b u n a l c o n s i d é r a 

q u ' e n e x p o s a n t d a n s des l ieux publ ics la l e t t r e o u v e r t e d u 5 février 1992 ou 

en r e n d a n t sa pub l i ca t i on poss ib le , se lon le cas , le r e q u é r a n t avai t 

é g a l e m e n t p o r t é a t t e i n t e à la p r o t e c t i o n d u e a u x d ro i t s de la p e r s o n n e 

des d e m a n d e u r s . Il e s t i m a q u e la l e t t r e c o n t e n a i t d e s i n f o r m a t i o n s 

t e n d a n c i e u s e s , d é f o r m é e s et non é t a y é e s qu i ava i en t fait o u t r a g e à 

l ' i n t ég r i t é p e r s o n n e l l e des d e m a n d e u r s . 

30. Le t r i b u n a l de B r a t i s l a v a conc lu t q u e cet o u t r a g e avai t affecté la 

s a n t é de H . , qu i ava i t fait l 'objet d ' u n e p r o c é d u r e d i sc ip l ina i re à la su i t e de 

la p a r u t i o n de l 'a r t ic le d u 8 n o v e m b r e 1991, et q u e p o u r la m ê m e ra i son 

a u c u n p r ê t n ' ava i t é t é acco rdé à A., qu i é t a i t un h o m m e d 'af fa i res . L a vie 

fami l ia le d e s p l a i g n a n t s et des en fan t s de H . en ava i t é g a l e m e n t pâ t i . 

3 1 . Le r e q u é r a n t et le q u o t i d i e n Smena i n t e r j e t è r e n t appe l . Le 

r e q u é r a n t a r g u a q u e , s ' ag i s san t des d o c u m e n t s figurant d a n s le doss ie r , 

les i n f o r m a t i o n s c o n t e n u e s d a n s sa l e t t r e o u v e r t e d u 5 févr ier 1992 

é t a i e n t e x a c t e s . Il sou t in t n o t a m m e n t q u e le dro i t i n t e r n e n ' hab i l i t a i t pas 
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A. à o c c u p e r le s t u d i o en q u e s t i o n . Il a p p o r t a auss i la p r e u v e q u ' à l ' époque 

des fa i ts , A. é t a i t domic i l ié chez ses p a r e n t s et q u e sa f e m m e avai t le d ro i t 

d ' o c c u p e r u n a u t r e a p p a r t e m e n t . 

32. Le r e q u é r a n t p r éc i s a auss i qu ' i l n ' ava i t pu s i g n e r le c o n t r a t lui 

d o n n a n t le dro i t d ' o c c u p e r le s t u d i o , celui-ci é t a n t occupé i l l é g a l e m e n t 

p a r A. Il m a i n t i n t donc q u e sa conc lus ion , selon l aque l l e A. l 'avai t 

e m p ê c h é d ' e m m é n a g e r d a n s le s tud io , é t a i t e x a c t e . Enf in , il a l l é g u a q u e , 

en tou t é t a t d e c a u s e , l ' i ngé rence en q u e s t i o n n ' ava i t eu a u c u n effet 

d i f f ama to i r e a u sens de l ' a r t ic le 11 d u code civil, et q u e le t r i b u n a l n ' ava i t 

r e l evé ni c i r c o n s t a n c e s ni p ré jud ices p e r t i n e n t s sous l ' ang le de l ' a r t ic le 13 

d u code civil s u r l eque l sa déc i s ion é ta i t f ondée . 

33 . Le 16 n o v e m b r e 1995, la C o u r s u p r ê m e (Najvyssi sud) r e j e t a l ' appe l 

a u m o t i f q u e les é l é m e n t s e x a m i n é s p a r le t r i b u n a l m o n t r a i e n t q u e les 

i n f o r m a t i o n s c o n t e n u e s d a n s l ' a r t ic le d a t é d u 8 n o v e m b r e 1991, d a n s 

l ' op in ion du r e q u é r a n t p u b l i é e d a n s le q u o t i d i e n Smena en d a t e d u 

21 févr ier 1992 et d a n s la l e t t r e o u v e r t e d u r e q u é r a n t exposée d a n s 

d e s l ieux publ ics ne c o r r e s p o n d a i e n t pas à la r éa l i t é et p o u v a i e n t 

o b j e c t i v e m e n t a f fec ter les d ro i t s d e la p e r s o n n e des d e m a n d e u r s . 

34. L a C o u r s u p r ê m e r a p p e l a q u ' a p r è s l ' a t t r i b u t i o n d u s tud io a u 

r e q u é r a n t , les a u t o r i t é s c o m p é t e n t e s n ' a v a i e n t pas s igné le c o n t r a t qu i 

a u r a i t hab i l i t é l ' i n t é re s sé à faire u sage d u s t u d i o , a ins i q u e le voula i t la 

loi a lors en v igueu r , et q u e le r e q u é r a n t n ' ava i t p a s ex igé la s i g n a t u r e d e 

ce c o n t r a t . Elle e s t i m a donc q u e l ' a l l éga t ion du r e q u é r a n t se lon l aque l le A. 

avai t occupé i l l é g a l e m e n t le s t u d i o en q u e s t i o n et avai t h o n t e u s e m e n t 

prof i té du fait q u e son a d r e s s e p e r m a n e n t e é t a i t la m ê m e q u e cel le d u 

s t u d i o é t a i t t e n d a n c i e u s e et m a l h o n n ê t e , p u i s q u e la p r o c é d u r e 

c o n c e r n a n t le d ro i t d ' o c c u p a t i o n du s tud io é t a i t tou jours p e n d a n t e 

d e v a n t le t r i b u n a l de d is t r ic t de B r a t i s l a v a I. 

35 . D e l 'avis d e la C o u r s u p r ê m e , la d ivu lga t i on d u n o m de H. , a ins i 

q u e de sa fonct ion de p r o c u r e u r d a n s la l e t t r e o u v e r t e et d a n s l 'op in ion 

d u 21 février 1992, ava i t c o n s t i t u é u n e g r a v e i n g é r e n c e d a n s l ' un d e s 

d r o i t s d e la p e r s o n n e de H . La C o u r conc lu t q u e le r e q u é r a n t avai t t e n t é 

d e r é s o u d r e son p r o b l è m e de l o g e m e n t de m a n i è r e i n a d é q u a t e pu i squ ' i l 

d i sposa i t d ' a u t r e s m o y e n s l é g a u x p o u r r e m é d i e r à la s i t u a t i o n . 

36. D a n s son a r r ê t , la C o u r s u p r ê m e fit é t a t de la p rofess ion des 

d e m a n d e u r s et e s t i m a q u e l ' i n d e m n i t é q u e le r e q u é r a n t avai t é t é 

c o n d a m n é à v e r s e r é t a i t r a i s o n n a b l e et c o r r e s p o n d a i t au d o m m a g e m o r a l 

subi p a r A. e t H . Le r e q u é r a n t fut c o n d a m n é à r e m b o u r s e r a u x 

d e m a n d e u r s les frais de la p r o c é d u r e d ' a p p e l . Le j u g e m e n t fut notifié le 

17 j a n v i e r 1996. 

37. Le 14 février 1996, le r e q u é r a n t fo rma u n recours devan t la C o u r 

cons t i tu t ionne l l e (Ustavny sud). Il a l léguai t la violat ion de ses dro i t s 

cons t i t u t i onne l s , n o t a m m e n t de sa l iber té d ' express ion , au cours de la 

p r o c é d u r e qui avai t abou t i à l ' a r rê t de la C o u r s u p r ê m e du 16 n o v e m b r e 1995. 
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38. Le 27 févr ier 1996, la C o u r c o n s t i t u t i o n n e l l e r e j e t a le r e c o u r s en 

déc l inan t sa c o m p é t e n c e p o u r e x a m i n e r ou in f i rmer les déc is ions des 

ju r id ic t ions o r d i n a i r e s et a l l o u e r r é p a r a t i o n au r e q u é r a n t . 

39. A la su i t e de quoi un hu iss ie r e n t r e p r i t le r e c o u v r e m e n t forcé des 

s o m m e s d u e s p a r le r e q u é r a n t en p r o c é d a n t à u n e sa i s i e -a r r ê t d u t i e r s de 

son sa la i r e . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

40. Les a r t i c l es 11 et su ivan t s d u code civil g a r a n t i s s e n t à t o u t e 

p e r s o n n e le d ro i t d ' ê t r e p r o t é g é e c o n t r e t o u t e a t t e i n t e à sa d i g n i t é , son 

h o n n e u r , sa r é p u t a t i o n et sa b o n n e r e n o m m é e . 

4 1 . Aux t e r m e s de l ' a r t ic le 11, t o u t e p e r s o n n e phys ique a d ro i t à la 

p r o t e c t i o n de sa p e r s o n n a l i t é , en pa r t i cu l i e r de sa vie et d e sa s a n t é , de sa 

d i g n i t é civile et h u m a i n e , de sa vie p r ivée , de son n o m et de ses 

c a r a c t é r i s t i q u e s p e r s o n n e l l e s . 

42 . Selon l 'a r t ic le 13 § 1, t o u t e p e r s o n n e phys ique est en d ro i t d e 

d e m a n d e r qu ' i l soit mis u n t e r m e à t o u t e i n g é r e n c e injust i f iée d a n s ses 

d r o i t s de la p e r s o n n e et q u e les c o n s é q u e n c e s de c e t t e i n g é r e n c e so ien t 

s u p p r i m é e s , et d ' o b t e n i r jus te r é p a r a t i o n . 

4 3 . L ' a r t i c l e 13 § 2 d i spose q u e , l o r sque la sa t i s fac t ion o b t e n u e au t i t r e 

de l ' a r t ic le 13 § 1 est insuf f i san te , n o t a m m e n t p a r c e q u e la d ign i t é et la 

pos i t ion sociale d ' u n e p e r s o n n e ont é t é c o n s i d é r a b l e m e n t a f fec tées , la 

p e r s o n n e lésée a d ro i t à des d o m m a g e s et i n t é r ê t s p o u r p ré jud ice m o r a l . 

44. En v e r t u d e l ' a r t ic le 13 § 3, les t r i b u n a u x fixent le m o n t a n t à 

a l l oue r à t i t r e de r é p a r a t i o n c o n f o r m é m e n t à l ' a r t ic le 13 § 2, a p r è s avoir 

e x a m i n é la g rav i t é du d o m m a g e et les c i r c o n s t a n c e s d a n s l e sque l l e s le 

dro i t en c a u s e a é t é violé. 

45 . L ' a r t i c l e 179 § 1 d u code civil, tel qu ' i l é t a i t en v i g u e u r j u s q u ' a u 

31 d é c e m b r e 1991, d i sposa i t q u e le d ro i t d ' u s a g e d ' u n a p p a r t e m e n t a p r è s 

le décès de son o c c u p a n t é t a i t t r a n s f é r é a u x p e r s o n n e s q u i , n o t a m m e n t , 

ava i en t cohab i t é p e n d a n t au mo ins u n a n avec la p e r s o n n e d é t e n a n t le 

dro i t d ' u s a g e d u d i t a p p a r t e m e n t a v a n t qu ' e l l e ne d é c è d e , à cond i t i on 

qu ' e l l e s n ' e u s s e n t pas l eu r p r o p r e a p p a r t e m e n t . 

E N DROIT 

I. SUR LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 10 D E LA 

C O N V E N T I O N 

46. Le r e q u é r a n t a l l ègue q u e son dro i t à la l i be r t é d ' e x p r e s s i o n a é té 

m é c o n n u a u cours de la p r o c é d u r e ayan t a b o u t i à l ' a r r ê t r e n d u p a r la C o u r 
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s u p r ê m e le 16 n o v e m b r e 1995. Il a l l ègue la v io la t ion de l 'a r t ic le 10 de la 

C o n v e n t i o n , qu i se lit a i n s i : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 
d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 
sans qu'il puisse y avoir ingérence d 'autori tés publiques et sans considération de 
frontière. Le présent article n 'empêche pas les Etats de soumet t re les entreprises de 
radiodiffusion, de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut 
être soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la 
loi, qui constituent des mesures nécessaires, dans une société démocrat ique, à la 
sécurité nationale, à l ' intégrité territoriale ou à la sûreté publique, à la défense de 
l 'ordre et à la prévention du crime, à la protection de la santé ou de la morale, à la 
protection de la réputat ion ou des droits d 'autrui , pour empêcher la divulgation 
d'informations confidentielles ou pour garant i r l 'autorité et l ' impartialité du pouvoir 
judiciaire.» 

47 . La C o u r e s t i m e , et ce la n ' a pas é t é c o n t e s t é p a r les p a r t i e s , q u e les 

déc i s ions l i t ig ieuses c o n s t i t u a i e n t u n e i n g é r e n c e d a n s le d ro i t à la l i be r t é 

d ' e x p r e s s i o n d u r e q u é r a n t , tel q u e g a r a n t i a u p r e m i e r p a r a g r a p h e de 

l ' a r t ic le 10, q u e l ' i ngé rence é ta i t « p r é v u e p a r la lo i» , à savoir les 

a r t i c l es 11 et su ivan t s du code civil, e t p o u r s u i v a i t le b u t l ég i t ime d e 

p r o t é g e r « la r é p u t a t i o n ou les d ro i t s d ' a u t r u i » . L ' i n g é r e n c e a d o n c 

sa t i s fa i t à d e u x des t ro is cond i t i ons à r e m p l i r p o u r ê t r e jus t i f i ée a u 

r e g a r d d u d e u x i è m e p a r a g r a p h e de l ' a r t ic le 10. 

48 . La q u e s t i o n l i t ig ieuse d a n s la p r é s e n t e affaire c o n c e r n e la 

t r o i s i è m e cond i t i on é n o n c é e au d e u x i è m e p a r a g r a p h e de l 'a r t ic le 10; il 

s 'agi t d o n c de savoi r si l ' i n g é r e n c e é ta i t « n é c e s s a i r e d a n s u n e soc ié té 

d é m o c r a t i q u e ». 

A. A r g u m e n t s d e s p a r t i e s 

/. Le requérant 

49. Le r e q u é r a n t s o u t i e n t q u e ses d é c l a r a t i o n s sont j u s t e s et ne 

c o n t i e n n e n t a u c u n e i n f o r m a t i o n d ' o r d r e p r ivé . Se lon lui , les t r i b u n a u x 

on t d é p l a c é à t o r t la c h a r g e de la p r e u v e s u r lui , n ' on t p a s t e n u c o m p t e 

des p r e u v e s éc r i t e s qu ' i l ava i t p r é s e n t é e s et n ' o n t p a s r éuss i à é t ab l i r de 

l ien e n t r e ses d é c l a r a t i o n s e t l ' a t t e i n t e qu i a u r a i t é t é p o r t é e aux d ro i t s de 

la p e r s o n n e d e A. et H . , n o t a m m e n t le d o m m a g e m o r a l qu ' i l s a u r a i e n t 

sub i . Le r e q u é r a n t a l l ègue en o u t r e q u e la c o m p e n s a t i o n qu ' i l a d û paye r 

é t a i t excessive pu i squ ' e l l e équ iva l a i t à v ing t -c inq mois de sa la i re m o y e n en 

S lovaqu ie à la pé r i ode c o n s i d é r é e . Il conc lu t q u e son dro i t à la l i be r t é 

d ' e x p r e s s i o n a é té violé. 
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2. Le Gouvernement 

50. Le G o u v e r n e m e n t af f i rme q u e la l e t t r e o u v e r t e du r e q u é r a n t 

c o n t e n a i t des d é c l a r a t i o n s i nexac t e s et t r o m p e u s e s su r A. et H . et q u e le 

r e q u é r a n t avai t d ivu lgué le n o m et l ' ad re s se c o m p l e t s d e A. a ins i q u e le 

n o m et la profess ion de H . Le r e q u é r a n t n ' a u r a i t pas fourni de p r e u v e s à 

l ' appu i de ses a l l éga t i ons se lon lesque l les A. ava i t occupé i l l é g a l e m e n t 

l ' a p p a r t e m e n t , avai t élu domic i l e d a n s l ' a p p a r t e m e n t d e son pè r e et ava i t 

h o n t e u s e m e n t prof i té du fait q u e l ' ad re s se de son p è r e co ïnc ida i t avec 

celle d e l ' a p p a r t e m e n t en q u e s t i o n , et H . avai t a c t i v e m e n t s o u t e n u son 

m a r i d a n s ses a g i s s e m e n t s . 

5 1 . De l 'avis du G o u v e r n e m e n t , le d o m m a g e m o r a l d o n t le r e q u é r a n t 

deva i t i n d e m n i s e r A. et H . se jus t i f i a i t p a r les c i r c o n s t a n c e s p a r t i c u l i è r e s 

de l ' espèce . Le G o u v e r n e m e n t conc lu t q u e l ' i ngé rence d a n s le d ro i t à la 

l ibe r té d ' e x p r e s s i o n du r e q u é r a n t é t a i t n é c e s s a i r e d a n s u n e soc ié té 

d é m o c r a t i q u e a u sens de l ' a r t ic le 10 § 2 de la C o n v e n t i o n . 

B. Appréciation d e la Cour 

/. Principes pertinents 

52. D ' a p r è s la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , la l ibe r té 

d ' e x p r e s s i o n c o n s t i t u e l 'un d e s f o n d e m e n t s e s sen t i e l s de t o u t e soc ié té 

d é m o c r a t i q u e , l ' une des cond i t i ons p r i m o r d i a l e s de son p r o g r è s et de 

l ' é p a n o u i s s e m e n t de c h a c u n . Sous r é se rve d u p a r a g r a p h e 2 de l ' a r t ic le 10, 

elle vau t non s e u l e m e n t p o u r les « i n f o r m a t i o n s » ou « i d é e s » accuei l l ies 

avec faveur ou c o n s i d é r é e s c o m m e inoffensives ou ind i f f é ren te s , m a i s 

auss i p o u r cel les qu i h e u r t e n t , c h o q u e n t ou i n q u i è t e n t . Te l l e qu ' e l l e 

se t r ouve c o n s a c r é e p a r le p a r a g r a p h e 2 de l 'a r t ic le 10, c e t t e l ibe r té 

est s o u m i s e à des e x c e p t i o n s , qu ' i l convien t tou te fo is d ' i n t e r p r é t e r 

s t r i c t e m e n t , et la nécess i t é d e t o u t e r e s t r i c t i o n doi t ê t r e é t ab l i e de 

m a n i è r e c o n v a i n c a n t e . P o u r d é t e r m i n e r s'il ex is te pa re i l l e « n é c e s s i t é » et 

que l l e s m e s u r e s do iven t ê t r e a d o p t é e s p o u r y r é p o n d r e , les a u t o r i t é s 

n a t i o n a l e s j o u i s s e n t d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n . Cel le-ci n ' e s t 

tou te fo is pas i l l imi tée m a i s va de pa i r avec un con t rô l e e u r o p é e n e x e r c é 

p a r la C o u r , qu i doi t d i re en d e r n i e r r e s so r t si u n e r e s t r i c t i o n se concil ie 

avec la l i be r t é d ' e x p r e s s i o n te l le q u e la p r o t è g e l ' a r t ic le 10 (Nilsen et 

Johnsen c. Norvège [GCJ , n" 23 118/93, § 43 , C E D H 1999-VIII) . 

53 . La C o u r n ' a po in t p o u r t â c h e , l o r squ ' e l l e exe rce c e t t e fonct ion , de 

se s u b s t i t u e r aux j u r i d i c t i o n s n a t i o n a l e s . Il s 'agit p o u r elle de c o n t r ô l e r , 

sous l 'angle de l 'a r t ic le 10 et à la l u m i è r e d e l ' e n s e m b l e de l 'affaire, les 

déc is ions r e n d u e s p a r celles-ci en ve r tu de l eu r pouvoi r d ' a p p r é c i a t i o n . Il 

ne s ' ensui t p a s qu ' e l l e doive se b o r n e r à r e c h e r c h e r si l 'E ta t d é f e n d e u r a 

usé de ce pouvoi r de bonne foi, avec soin et de façon r a i s o n n a b l e : il lui faut 
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c o n s i d é r e r l ' i ngé rence l i t ig ieuse à la l u m i è r e de l ' e n s e m b l e de l 'affaire 

p o u r d é t e r m i n e r si elle é t a i t « p r o p o r t i o n n é e au bu t l ég i t ime p o u r s u i v i » 

et si les mot i fs invoqués p a r les a u t o r i t é s n a t i o n a l e s p o u r la ju s t i f i e r 

a p p a r a i s s e n t « p e r t i n e n t s et su f f i san t s» . C e fa i san t , la C o u r doit se 

c o n v a i n c r e q u e les a u t o r i t é s n a t i o n a l e s on t a p p l i q u é des r èg les con fo rmes 

a u x p r inc ipes c o n s a c r é s à l ' a r t ic le 10 et ce , de su rc ro î t , en se fondan t s u r 

u n e a p p r é c i a t i o n a c c e p t a b l e des faits p e r t i n e n t s (Vogt c. Allemagne, a r r ê t d u 

26 s e p t e m b r e 1995, sér ie A n" 323 , pp. 25-26, § 5 2 ) . ' 

2. Application des principes susmentionnés à la présente affaire 

54. La C o u r r e c h e r c h e r a donc si les m e s u r e s en q u e s t i o n é t a i e n t 

p r o p o r t i o n n é e s a u b u t poursu iv i . Elle doi t d é t e r m i n e r n o t a m m e n t si u n 

j u s t e équ i l i b re a é t é p r é s e r v é e n t r e le d ro i t f o n d a m e n t a l de la p e r s o n n e à 

la l i be r t é d ' e x p r e s s i o n et l ' i n t é rê t l ég i t ime d ' u n E t a t d é m o c r a t i q u e à 

vei l ler à ce q u e les d ro i t s et la r é p u t a t i o n d ' a u t r u i so ient p r o t é g é s . 

55 . D ' u n e p a r t , la C o u r j u g e p e r t i n e n t l ' a r g u m e n t avancé p a r les 

j u r i d i c t i o n s i n t e r n e s selon lesque l les le r e q u é r a n t d i sposa i t d ' a u t r e s 

m o y e n s p lus a p p r o p r i é s p o u r d e m a n d e r r é p a r a t i o n c o n c e r n a n t son 

p r o b l è m e de l o g e m e n t . 

56. D ' a u t r e p a r t , la C o u r no t e q u e la l e t t r e o u v e r t e d u r e q u é r a n t ne 

visai t p a s e x c l u s i v e m e n t à r é s o u d r e son p r o b l è m e ind iv idue l . De fait, à la 

fin de c e t t e l e t t r e , le r e q u é r a n t invi ta i t d ' a u t r e s p e r s o n n e s con f ron tées à 

u n p r o b l è m e s imi l a i r e à b i e n voulo i r se j o i n d r e à la p r o c é d u r e . Il faisait 

valoir , a p p a r e m m e n t en t o u t e b o n n e foi, qu ' i l i m p o r t a i t de r é g l e r le 

p r o b l è m e p o u r r en fo rce r l ' é t a t d e d ro i t d a n s u n e d é m o c r a t i e n a i s s a n t e . 

La l e t t r e soulevai t donc i n d é n i a b l e m e n t des q u e s t i o n s suscep t ib l e s 

d ' a f fec te r l ' i n t é r ê t g é n é r a l , à savoir la po l i t i que du l o g e m e n t à uni-

pé r iode où les a p p a r t e m e n t s d ' E t a t é t a i e n t s u r le point d ' ê t r e 

d é n a t i o n a l i s é s ( p a r a g r a p h e 15 c i -dessus ) . 

57. Si l 'on cons idè re la l e t t r e d u r e q u é r a n t d a n s son e n s e m b l e , les 

d é c l a r a t i o n s de l ' i n t é r e s sé ne s e m b l e n t pas excess ives . L a p l u p a r t d e s 

é v é n e m e n t s su r l e sque l s se fonda i t le r e q u é r a n t ava i en t dé jà é t é r e n d u s 

publ ics d a n s l ' a r t ic le publ ié d a n s le q u o t i d i e n Smena le 8 n o v e m b r e 1991. 

58. Enfin et s u r t o u t , la C o u r e s t i m e qu ' i l y a u n e d i s p a r i t é e n t r e les 

m e s u r e s d é n o n c é e s et le c o m p o r t e m e n t qu ' e l l e s v isa ien t à rect if ier . E n 

pa r t i cu l i e r , les r a i sons invoquées p a r les j u r i d i c t i o n s i n t e r n e s ne s e m b l e n t 

p a s s u f f i s a m m e n t c o n v a i n c a n t e s p o u r ju s t i f i e r le m o n t a n t r e l a t i v e m e n t 

élevé des i n d e m n i t é s a l louées a u x d e m a n d e u r s . P a r e x e m p l e , la p r o c é d u r e 

d i sc ip l ina i re à l ' encon t r e de H . avai t é té e n g a g é e le 17 d é c e m b r e 1991, c 'es t -

à-dire avan t la pub l i ca t ion de la l e t t r e o u v e r t e d u r e q u é r a n t . Le d o m m a g e 

q u e H . peu t avoir subi à ce p ropos ne dev ra i t donc pas ê t r e i m p u t é a u 

r e q u é r a n t . 
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59 . Eu é g a r d a u x c o n s i d é r a t i o n s s u s m e n t i o n n é e s , la C o u r conc lu t qu ' i l 

n 'y avai t p a s de l ien r a i s o n n a b l e de p r o p o r t i o n n a l i t é e n t r e les m e s u r e s 

a p p l i q u é e s p a r les t r i b u n a u x i n t e r n e s et le b u t l é g i t i m e poursu iv i . 

60. En c o n s é q u e n c e , il y a eu v io la t ion de l 'a r t ic le 10 de la C o n v e n t i o n . 

II. S U R L ' A P P L I C A T I O N DE L ' A R T I C L E 41 DE LA C O N V E N T I O N 

6 1 . Aux t e r m e s de l ' a r t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu ' imparfai tement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e m a t é r i e l 

62. Le r e q u é r a n t r é c l a m e 1 727 055 c o u r o n n e s s lovaques ( S K K ) . C e t t e 

s o m m e inc lu t 527 055 S K K q u ' u n hu i s s i e r avai t déc idé de r e c o u v r e r à la 

fois a u p r è s d u r e q u é r a n t et a u p r è s d u q u o t i d i e n Smena. Elle c o m p r e n d 

é g a l e m e n t 1 200 000 S K K à t i t r e de c o m p e n s a t i o n p o u r le s t ud io qu i avai t 

é té a t t r i b u é au r e q u é r a n t en 1991. 

6 3 . Le G o u v e r n e m e n t s o u t i e n t , e n r e n v o y a n t à ses a r g u m e n t s s u r le 

b ien- fondé de l 'affaire, q u e le r e q u é r a n t ne p e u t p r é t e n d r e à a u c u n e 

sa t i s fac t ion é q u i t a b l e . 

64. La C o u r c o n s t a t e , su r la base des d o c u m e n t s en sa possess ion , q u e 

les t r i b u n a u x i n t e r n e s on t o r d o n n é a u r e q u é r a n t de paye r 200 000 S K K de 

d o m m a g e s - i n t é r ê t s a u x d e m a n d e u r s et de r e m b o u r s e r l eu r s frais 

s ' é levant à 21 522,50 SKK. El le a l loue donc au r e q u é r a n t la s o m m e de 

221 522,50 SKK, ainsi q u e les frais d e r e c o u v r e m e n t qu ' i l s e ra i t a m e n é à 

ve r se r . 

L a C o u r e s t i m e en o u t r e qu ' i l n 'y a pas de l ien de c a u s a l i t é e n t r e la 

d e m a n d e de r é p a r a t i o n p r é s e n t é e p a r le r e q u é r a n t c o n c e r n a n t le s t ud io 

en q u e s t i o n et la v io la t ion c o n s t a t é e . Elle r e j e t t e d o n c p o u r le s u r p l u s la 

d e m a n d e d u r e q u é r a n t à ce t i t r e . 

B. D o m m a g e m o r a l 

65. Le r e q u é r a n t soll ici te 2 000 000 de S K K en r é p a r a t i o n des 

diff icultés et de la souff rance qu ' i l a é p r o u v é e s du fait des déc is ions 

j u d i c i a i r e s i n c r i m i n é e s e t d e l e u r mise en œ u v r e . 

66. Le G o u v e r n e m e n t s o u t i e n t q u e l ' a r t ic le 41 n ' e s t pas app l i cab le en 

l ' espèce . 
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67. La C o u r e s t i m e q u e le c o n s t a t d ' u n e v io la t ion fourn i t en soi u n e 

sa t i s fac t ion é q u i t a b l e suff isante p o u r le d o m m a g e m o r a l subi p a r le 

r e q u é r a n t . Elle n ' a p e r ç o i t d o n c a u c u n e r a i son d ' a l l oue r à celui-ci u n e 

i n d e m n i t é à ce t i t r e . 

C. F r a i s e t d é p e n s 

68. Le r e q u é r a n t r é c l a m e le r e m b o u r s e m e n t de 20 070 SKK. C e t t e 

s o m m e c o m p r e n d les h o n o r a i r e s de ses avoca t s p o u r la p r o c é d u r e de 

d i f f ama t ion , les frais de la p r o c é d u r e de r e c o u r s et l ' a f f r a n c h i s s e m e n t de 

la c o r r e s p o n d a n c e avec la C o u r e t la C o m m i s s i o n . 

69. Le G o u v e r n e m e n t s o u t i e n t q u e l ' a r t ic le 41 n ' es t pas app l i cab le . 

70. La C o u r est conva incue d e la r éa l i t é et d e la néces s i t é des s o m m e s 

sol l ic i tées , qu i se s i t u e n t à u n n iveau r a i s o n n a b l e (voir, p a r m i d ' a u t r e s , 

Jècius c. Lituanie, n" 34578/97 , § 112, C E D H 2000- IX) . Elle a l loue donc 

l ' i n t ég ra l i t é d u m o n t a n t , à savoir 20 070 SKK. 

D . I n t é r ê t s m o r a t o i r e s 

71 . Se lon les i n f o r m a t i o n s d o n t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 

app l i cab le en S lovaqu ie à la d a t e d ' a d o p t i o n d u p r é s e n t a r r ê t est d e 17,6 % 

l ' an . 

PAR CES MOTIFS, LA COUR 

1. Dit, à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion de l ' a r t ic le 10 de la C o n v e n t i o n ; 

2. Dit, p a r six voix c o n t r e u n e , q u e le c o n s t a t d ' u n e v io la t ion c o n s t i t u e en 

soi u n e sa t i s fac t ion é q u i t a b l e suf f i sante p o u r le d o m m a g e m o r a l subi 

p a r le r e q u é r a n t ; 

3 . Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t d é f e n d e u r doi t v e r s e r a u r e q u é r a n t , d a n s les t rois mois à 

c o m p t e r d u j o u r où l ' a r r ê t s e r a d e v e n u déf ini t i f c o n f o r m é m e n t à 

l ' a r t ic le 44 § 2 d e la C o n v e n t i o n : 

i. p o u r d o m m a g e m a t é r i e l , 221 522,50 S K K (deux cen t vingt et u n 

mil le c inq cen t v i n g t - d e u x c o u r o n n e s s lovaques c i n q u a n t e h a l e r s ) , 

a insi q u e tous les frais d e la p r o c é d u r e d ' e x é c u t i o n q u e le 

r e q u é r a n t p o u r r a i t avoir à p a y e r ; 

ii. 20 070 S K K (vingt mi l le so ixan te -d ix c o u r o n n e s s lovaques) p o u r 

frais et d é p e n s ; 

b) q u e ces m o n t a n t s s e ron t à m a j o r e r d ' u n i n t é r ê t s imp le de 17,6 % 

l 'an à c o m p t e r de l ' e x p i r a t i o n dud i t dé la i et j u s q u ' a u v e r s e m e n t ; 
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4. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le 

Fai t en a n g l a i s , puis c o m m u n i q u é p a r écr i t le 19 avril 2 0 0 1 , en 

app l i ca t ion d e l ' a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t a u x a r t i c l es 45 § 2 de la 

C o n v e n t i o n et 74 § 2 d u r è g l e m e n t , l ' exposé des op in ions s é p a r é e s 

su ivan t e s : 

- op in ion c o n c o r d a n t e de M . Rozak i s , à l aque l l e d é c l a r e n t se ra l l i e r 

M. Baka et M . L o r e n z e n ; 

- op in ion en p a r t i e d i s s i d e n t e de M . Bonel lo . 

su rp lu s . 

Er ik FRIBF.RGH 

Greff ier 

C h r i s t o s ROZAKIS 

P r é s i d e n t 

C.L.R. 

E .F . 
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O P I N I O N C O N C O R D A N T E D E M . L E J U G E R O Z A K I S , 
À L A Q U E L L E D É C L A R E N T S E R A L L I E R 

M M . L E S J U G E S В А К А E T L O R E N Z E N 

(Traduction) 

La seu le et u n i q u e r a i son p o u r l aque l l e j ' a i vo té en faveur d ' un c o n s t a t 

d e v io la t ion d e l ' a r t ic le 10 de la C o n v e n t i o n , d a n s les c i r c o n s t a n c e s 

p a r t i c u l i è r e s d e l ' e spèce , t i en t au fait q u e le m o n t a n t a l loué a u x 

d e m a n d e u r s e t ve r sé p a r le r e q u é r a n t é t a i t d i s p r o p o r t i o n n é au p ré jud ice 

occas ionné p a r ce d e r n i e r et ne réa l i sa i t pas u n j u s t e équ i l i b re e n t r e les 

i n t é r ê t s d e la soc ié té à p r o t é g e r la r é p u t a t i o n d e p a r t i c u l i e r s et le d ro i t de 

t o u t e p e r s o n n e à e x p r i m e r l i b r e m e n t son op in ion d a n s u n mil ieu l ibre e t 

d é m o c r a t i q u e . E n effet, la s o m m e d e q u e l q u e 220 000 c o u r o n n e s s lovaques 

q u e les t r i b u n a u x on t o r d o n n é au r e q u é r a n t d e ve r se r , à t i t r e d e 

d o m m a g e s et i n t é r ê t s et p o u r frais de j u s t i c e , é t a i t un m o n t a n t t r è s élevé 

a u r e g a r d des n o r m e s du p a y s : il équ iva la i t à v ing t -c inq mois de sa l a i r e 

m o y e n à l ' époque d e s fai ts , c o m m e le r e q u é r a n t l ' a j u s t e m e n t di t , ce qu i 

d é p a s s a i t , à m o n sens , le d e g r é de g rav i t é de la s anc t i on q u e les t r i b u n a u x 

a u r a i e n t dû inf l iger p o u r la t r a n s g r e s s i o n c o m m i s e d a n s u n e affaire civile. 

Ainsi q u e la C o u r le re lève à b o n esc ien t au p a r a g r a p h e 58 de l ' a r r ê t , 

les r a i sons i nvoquées p a r les j u r i d i c t i o n s i n t e r n e s p o u r ju s t i f i e r le 

m o n t a n t de l ' i n d e m n i s a t i o n ne s e m b l e n t pas assez c o n v a i n c a n t e s 

p u i s q u e , n o t a m m e n t , la p r o c é d u r e d i sc ip l ina i re à l ' e n c o n t r e de H . ava i t 

é t é e n g a g é e a v a n t la pub l i ca t ion de la l e t t r e o u v e r t e d u r e q u é r a n t et q u e 

tou t p ré jud ice don t H. a pu souffrir n ' e s t p a s i m p u t a b l e au r e q u é r a n t . 

P a r a i l l eu r s , j e n e peux suivre les a u t r e s p a r t i e s du r a i s o n n e m e n t qu i a 

condu i t la C o u r à c o n s t a t e r u n e v io la t ion de l 'a r t ic le 10. U n e l e c t u r e 

a t t e n t i v e des p a r a g r a p h e s p e r t i n e n t s - e t , p lus p a r t i c u l i è r e m e n t , des 

conc lus ions du p a r a g r a p h e 57 - d o n n e l ' impres s ion q u e la c h a m b r e sous-

e s t i m e l ' a t t e i n t e q u e la l e t t r e d u r e q u é r a n t ( i n d é p e n d a m m e n t de son 

é v e n t u e l l e inc idence p r a t i q u e ) p o r t e à la r é p u t a t i o n des d e m a n d e u r s . Le 

fait es t q u e d a n s des c i r c o n s t a n c e s fac tue l les d o u t e u s e s où - c o m m e les 

j u r i d i c t i o n s i n t e r n e s l 'ont c o n s t a t é - le d ro i t d u r e q u é r a n t à o c c u p e r le 

s t u d i o n ' é t a i t pas a b s o l u m e n t é t ab l i , ce d e r n i e r a écr i t à l ' i n t e n t i o n d u 

p r e m i e r m i n i s t r e u n e l e t t r e o u v e r t e d i f f ama to i r e qu i a é t é affichée à 

p l u s i e u r s s t a t i o n s d e t r a m w a y et de b u s à Bra t i s l ava . Il y c r i t i q u a i t 

s é v è r e m e n t les d e m a n d e u r s en p r é s e n t a n t son poin t de vue subjec t i f et 

les exposa i t à la c r i t i que p u b l i q u e . D ' a p r è s moi , le p a r a g r a p h e qu i 

af f i rme «A. et sa f e m m e on t m e n t i en m e d i s a n t qu ' i l s n ' a v a i e n t p a s 

où vivre et en p r é t e x t a n t q u e c ' é ta i t p o u r c e t t e ra i son qu ' i l s ne 

q u i t t e r a i e n t p a s l ' a p p a r t e m e n t . J e s igna le q u e [H.] es t p r o c u r e u r (!). Si 
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n o t r e d é m o c r a t i e n a i s s a n t e a d e pa re i l s r e p r é s e n t a n t s de la loi, elle ne 

p o u r r a g r a n d i r et on p e u t l ' e n t e r r e r s u r - l e - c h a m p . Le pouvoir j u d i c i a i r e 

dev ra i t tou t d ' a b o r d vei l ler au r e spec t du dro i t et au m a i n t i e n d e la 

j u s t i c e d a n s l 'E t a t . Mais à quoi d o n c r e s s e m b l e n o t r e pouvoi r j u d i c i a i r e ? » 

est r éd igé avec u n e v i ru l ence qu i ne p e u t a i s é m e n t se conci l ie r avec le 

r e spec t q u ' u n p a r t i c u l i e r doi t à u n a u t r e p a r t i c u l i e r et le devoi r 

i n t r i n s è q u e des m e m b r e s d ' u n e socié té d é m o c r a t i q u e de se p r o t é g e r 

m u t u e l l e m e n t c o n t r e t o u t e a t t e i n t e à la r é p u t a t i o n . 

Il ne faut pas oub l ie r , à ce s t a d e , q u e la l ibe r té d ' e x p r e s s i o n é n o n c é e à 

l ' a r t ic le 10 d e la C o n v e n t i o n n ' e s t pas ab so lue et q u e la p r o t e c t i o n qu ' e l l e 

g a r a n t i t , se lon la j u r i s p r u d e n c e de la C o u r , n e s ' app l ique pas à t o u t e s les 

f o r m e s d ' exp re s s ion . La l ibe r t é des j o u r n a l i s t e s d ' e x p r i m e r l i b r e m e n t 

leurs op in ions pa r le biais des m é d i a s est , p a r e x e m p l e , d i f fé ren te de 

celle d ' un p a r t i c u l i e r ; le d e g r é d e t o l é r a n c e d o n t u n h o m m e po l i t ique fait 

p r e u v e à l ' éga rd d e la c r i t i q u e p u b l i q u e diffère d u d e g r é de t o l é r a n c e 

q u ' o n p e u t a t t e n d r e d ' u n p a r t i c u l i e r qu i ne pa r t i c i pe p a s a c t i v e m e n t à 

d e s affaires p u b l i q u e s e t n ' e s t pas obl igé , c o n t r a i r e m e n t à u n h o m m e 

po l i t i que , d ' ê t r e c o n s t a m m e n t exposé au r e g a r d publ ic . La C o u r r é p è t e 

souven t q u e la r é p u t a t i o n d ' u n p a r t i c u l i e r es t u n é l é m e n t p r é c i e u x de la 

p e r s o n n a l i t é et dev ra i t ê t r e p r o t é g é e c o n t r e d e s i n g é r e n c e s i n d u e s , 

n o t a m m e n t q u a n d elles é m a n e n t d ' u n a u t r e p a r t i c u l i e r a g i s s a n t d a n s son 

p r o p r e i n t é r ê t . 

O n se t r ouve e x a c t e m e n t d a n s la s i t u a t i o n où un p a r t i c u l i e r , ag i s san t 

p o u r la p r o t e c t i o n de ses p r o p r e s d r o i t s pr ivés , et non p o u r des 

p r é o c c u p a t i o n s sociales p lus l a rges , a t t a q u e la r é p u t a t i o n d ' u n e a u t r e 

p e r s o n n e (A.) et de sa f e m m e (H. ) . C e r t e s , H . pa r t i c ipa i t d a n s u n e 

c e r t a i n e m e s u r e à la vie p u b l i q u e p u i s q u ' e l l e é t a i t p r o c u r e u r , m a i s ce la 

ne c o r r e s p o n d a i t e n a u c u n e m a n i è r e à la r e s p o n s a b i l i t é d ' u n h o m m e 

po l i t i que et à u n d e g r é p lus élevé d ' expos i t i on à la c r i t i q u e p u b l i q u e ; la 

q u e s t i o n en c a u s e é t a i t d ' o r d r e p u r e m e n t pr ivé et la r e s p o n s a b i l i t é 

éven tue l l e de H . p o u r les in i t i a t ives d e son m a r i ou de sa famil le en t a n t 

q u e te l le n ' é t a i t pas facile à é t ab l i r . E t , en t o u t é t a t de c a u s e , m ê m e si l 'on 

a d m e t q u e H . deva i t avoir un d e g r é élevé de t o l é r a n c e à l ' éga rd d e la 

c r i t i que p u b l i q u e du fait de ses fonc t ions , A. q u i , a p r è s tou t , é t a i t la 

p e r s o n n e d i r e c t e m e n t i m p l i q u é e d a n s le conflit avec le r e q u é r a n t , 

n ' e x e r ç a i t p a s de fonct ion p u b l i q u e et n ' ava i t a u c u n e ob l iga t ion de 

s ' expose r à u n e c r i t i que p u b l i q u e v i r u l e n t e . 

P o u r t o u t e s ces r a i sons , et c o m p t e t e n u d e s c i r c o n s t a n c e s d o u t e u s e s de 

l ' espèce c o n c e r n a n t le d e g r é de r e s p o n s a b i l i t é des p r i n c i p a u x a c t e u r s , j e 

ne p e u x ê t r e d ' acco rd avec la C o u r l o r s q u e , p o u r conc lu r e à la v io la t ion , 

elle e s t i m e q u e la c r i t i q u e du r e q u é r a n t à l ' éga rd de A. et de H . n ' é t a i t p a s 

excess ive . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E B O N E L L O 

(Traduction) 

J e t i ens à s i gna l e r m a g ê n e face a u poin t de vue de la m a j o r i t é qu i 

e s t i m e q u e « l e c o n s t a t d ' u n e v io la t ion c o n s t i t u e en soi u n e sa t i s fac t ion 

é q u i t a b l e p o u r le d o m m a g e m o r a l subi p a r le r e q u é r a n t » . En d ' a u t r e s 

t e r m e s , la m a j o r i t é a d m e t q u e le r e q u é r a n t a subi u n d o m m a g e m o r a l , 

m a i s « n ' a p e r ç o i t d o n c a u c u n e ra i son d ' a l l oue r [au r e q u é r a n t ] u n e 

i n d e m n i t é à ce t i t r e » ( p a r a g r a p h e 67 d e l ' a r r ê t ) . 

Si l 'on é t ab l i t q u e les d ro i t s f o n d a m e n t a u x du r e q u é r a n t on t é t é 

ba foués et q u e c e t t e v io la t ion lui a c a u s é u n d o m m a g e m o r a l , m a i s q u e 

l 'on n ' env i s age a u c u n e poss ib i l i té d ' i n d e m n i s a t i o n , la p r o t e c t i o n de la 

C o n v e n t i o n d e v i e n t , à m o n sens , t o t a l e m e n t inefficace. L a C o u r cer t i f ie 

s o l e n n e l l e m e n t au r e q u é r a n t qu ' i l est v i c t i m e de v io la t ions des d r o i t s d e 

l ' h o m m e ; et s ' e m p r e s s e e n s u i t e d e l ' invi ter à faire c o n t r e m a u v a i s e 

f o r t u n e bon c œ u r . L ' i m m u n i t é p e r d u r e . 

En l ' occu r r ence , des c i r c o n s t a n c e s p a r t i c u l i è r e m e n t i m p é r i e u s e s 

e x i g e a i e n t l 'oct roi d e d o m m a g e s - i n t é r ê t s au r e q u é r a n t p o u r pe ine et 

souf f rance . E n effet, la C o u r n e r e m e t pas en c a u s e la b o n n e foi d u 

r e q u é r a n t ( p a r a g r a p h e 56) . A p r è s avoir é t é , se lon lui , i n d û m e n t pr ivé 

d ' u n a p p a r t e m e n t a u q u e l il c royai t avoir d ro i t de p a r la loi, il a fait 

l 'objet d ' u n e p r o c é d u r e civile p o u r d i f f ama t ion . L ' a s soc ia t ion de ces d e u x 

é v é n e m e n t s a d û i n é v i t a b l e m e n t c r é e r chez lui u n l ou rd s e n t i m e n t de 

f r u s t r a t i o n et d ' ango i s se . Le fait q u e le t r i b u n a l de d i s t r i c t de B r a t i s l a v a 

ai t r é p o n d u à son cri du c œ u r en le forçant à paye r des d o m m a g e s - i n t é r ê t s 

d ' u n m o n t a n t e x o r b i t a n t n ' a p u q u e le con fo r t e r d a n s son idée q u ' o n ava i t 

déc idé de le chois i r c o m m e sujet d e t r a c a s s e r i e s e x e m p l a i r e s e t , à ce t i t r e , 

il s 'est vu a t t r i b u e r l ' i n t ég ra l i t é d e l ' i n d e m n i s a t i o n zé ro . 

C o m b l e de l ' i ron ie , d a n s u n e affaire où la v io la t ion de la C o n v e n t i o n 

r é s ide d a n s la c o n d a m n a t i o n d u r e q u é r a n t à des d o m m a g e s - i n t é r ê t s 

d é m e s u r é s p o u r p ré jud ice m o r a l , l ' i n t é ressé n e se voit a t t r i b u e r a u c u n e 

r é p a r a t i o n p o u r d o m m a g e m o r a l . La p e i n e et la souff rance e n d u r é e s p a r 

ses v i c t imes on t u n p r ix . Les s i e n n e s n ' e n on t pa s . 
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SUMMARY1 

Practice of not holding public hearings and not pronouncing judgment in 
public in civil proceedings relating to chi ldren 

Article 6 § 1 

Public hearing - Public judgment - Civil proceedings - Proceedings relating to children -
Practice oj not holding public hearings in civil proceedings relating to children — 
Circumstances in which exclusion of public envisaged by Article 6 - Designation oj entire class 
of case as exception to general rule ofpublicity - Discretion of court to hold public hearings -
Practice of not pronouncing judgment in public in civil proceedings relating to children - Risk of 
public pronouncement oj judgment frustrating aims of non-public proceedings - Accessibility oj 
judgments to interested persons - Routine publication of cases of interest 

* 

In separate proceedings, each of the applicants sought a residence order in respect 
of his child and applied to have the residence application heard in open court and 
the judgment pronounced in public. These requests were rclused and the 
apjilicants' respective appeals were dismissed by the Court of Appeal, with 
reference to Rule 4.16(7) of the Family Proceedings Rules 1991, which provides 
that "unless the court otherwise directs, a hearing of, or directions appointment 
in, proceedings [under the Children Act 1989] shall be in chambers". The Court of 
Appeal confirmed that the trial judges had exercised their discretion properly in 
refusing to hear the residence applications in open court. The applicants' 
applications for residence orders were subsequently dismissed, the judgments 
being delivered in chambers. 

Held 
(1) Article 6 § 1: (a) Child residence proceedings are prime examples of cases 
where the exclusion of the press and public may be justified in order to protect 
the privacy of the child and parties and to avoid prejudicing the interests of 
justice. To enable the deciding judge to gain as full and accurate a picture as 
possible of the advantages and disadvantages of the various residence and contact 
options open to the child, it is essential that the parents and other witnesses feel 
able to express themselves candidly on highly personal issues without fear of public 
curiosity or comment. While Article 6 states a general rule that civil proceedings 
should take place in public, it is not inconsistent with that provision for a State to 
designate an entire class of case as an exception to the general rule where 
considered necessary in the interests of morals, public order or national security 
or where required by the interests of juveniles or the protection of the private life 

1. This summary by the Registry docs not bind the Court. 
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of the parties. English procedural law could therefore be seen as a specific 
reflection of the general exceptions provided for by Article 6 § 1. Fur thermore , 
English courts have a discretion to hold proceedings under the Children Act in 
public if merited by the special features of the case, and the judge must consider 
whether or not to exercise his or her discretion in this respect if requested by one of 
the parties. In the present case, the courts had reached the conclusion that there 
was no reason to hold the hearings in public. 
Conclusion: no violation (five votes to two). 
(b) The domestic authorities were justified in conducting the proceedings in 
chambers in order to protect the privacy of the children and the parties and to 
avoid prejudicing the interests of justice, and to pronounce the judgment in 
public would, to a large extent, frustrate these aims. Anyone who can establish an 
interest may consult or obtain a copy of the full text of the orders and/or judgments 
of first-instance courts in child residence cases, and the judgments of the Court of 
Appeal and of first-instance courts in cases of special interest are routinely 
published, thereby enabling the public to study the manner in which the courts 
generally approach such cases and the principles applied in deciding them. 
Having regard to the nature of the proceedings and the form of publicity applied 
by the national law, a literal interpretat ion of Article 6 § 1 concerning the 
pronouncement of judgments would not only be unnecessary for the purposes of 
public scrutiny but might even frustrate the primary aim of securing a fair hearing. 
Conclusion: no violation (five votes to two). 
(2) Article 10: In view of the finding that it was justifiable to hold the residence 
proceedings in chambers and to limit the extent to which the judgments were 
made available to the general public, it was not necessary to examine separately 
the complaint under Article 10 that the applicants were prevented from disclosing 
any details of the proceedings or judgments . 
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In t h e c a s e o f B . a n d P. v. t h e U n i t e d K i n g d o m , 

T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( T h i r d Sec t i on ) , s i t t i ng as a 
C h a m b e r c o m p o s e d of: 

M r J . - P . COSTA, President, 
M r L. LOUCAIDES, 
M r P . KURIS, 
M r s F. TULKENS 
Sir Nicolas BRATZA, 
M r s H .S . GREVE, 
M r K . TRAJA,judges, 

a n d M r s S. Doi.l.E, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva t e on 14 N o v e m b e r 2000 a n d 3 Apri l 2 0 0 1 , 
Del ivers t h e following j u d g m e n t , which was adojDted on t h e las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in two app l i ca t i ons (nos. 36337/97 a n d 35974/97) 
a g a i n s t t he U n i t e d K i n g d o m of G r e a t Br i t a in a n d N o r t h e r n I r e l a n d lodged 
wi th t he E u r o p e a n C o m m i s s i o n of H u m a n R i g h t s ( " the C o m m i s s i o n " ) 
u n d e r f o r m e r Ar t i c l e 25 of t h e C o n v e n t i o n for t h e P r o t e c t i o n of H u m a n 
R i g h t s and F u n d a m e n t a l F r e e d o m s ( " the C o n v e n t i o n " ) by two U n i t e d 
K i n g d o m n a t i o n a l s , B. ( " the first a p p l i c a n t " ) , on 1 A u g u s t 1996, a n d P . 
( " the second a p p l i c a n t " ) on 31 J a n u a r y 1997. 

2. T h e first a p p l i c a n t , w h o h a d b e e n g r a n t e d legal a id , was r e p r e s e n t e d 
by M r J . W e l c h , a lawyer p r a c t i s i n g in L o n d o n . T h e second app l i can t w a s , 
excep t iona l ly , g r a n t e d leave to r e p r e s e n t h imse l f (Rule 36 of t h e R u l e s of 
C o u r t ) . T h e U n i t e d K i n g d o m G o v e r n m e n t ( " the G o v e r n m e n t " ) w e r e 
r e p r e s e n t e d by t h e i r A g e n t , M r M . E a t o n , a n d s u b s e q u e n t l y Ms R. M a n d a l , 
b o t h of the F o r e i g n a n d C o m m o n w e a l t h Office. 

3. T h e a p p l i c a n t s a l l eged v io la t ions of t h e i r r i g h t s to a publ ic h e a r i n g 
a n d publ ic p r o n o u n c e m e n t of j u d g m e n t u n d e r Ar t i c l e 6 § 1 of t h e 
C o n v e n t i o n a n d of t he i r r igh t to f r eedom of exp re s s ion u n d e r Ar t i c l e 10. 

4. T h e app l i ca t i ons w e r e t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 
1998, w h e n Pro toco l No . 11 to t h e C o n v e n t i o n c a m e in to force (Art ic le 5 
§ 2 of Pro tocol No . 11). T h e y w e r e a l l oca t ed to t h e T h i r d Sec t ion of t h e 
C o u r t (Rule 52 § 1). 

5. H a v i n g consu l t ed t h e p a r t i e s , t h e P r e s i d e n t of t h e C h a m b e r dec ided 
t h a t , in t h e i n t e r e s t s of t h e p r o p e r a d m i n i s t r a t i o n of j u s t i c e , t h e 
p r o c e e d i n g s in b o t h cases shou ld be c o n d u c t e d s i m u l t a n e o u s l y . T h e 
app l i ca t i ons w e r e j o i n e d on 14 N o v e m b e r 2000 (Rule 43) . 
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6. By dec is ions of 14 S e p t e m b e r 1999, t h e C h a m b e r d e c l a r e d t h e 
app l i c a t i ons p a r t l y admis s ib l e . 

7. T h e a p p l i c a n t s a n d t h e G o v e r n m e n t filed o b s e r v a t i o n s on the m e r i t s 
(Rule 59 § 1). 

8. O n 2 N o v e m b e r 2000 t h e V i c e - P r e s i d e n t of t h e C h a m b e r d e c i d e d , 
on a n i n t e r i m bas i s , t h a t t h e cases shou ld be k n o w n by t h e a p p l i c a n t s ' 
in i t ia l s . T h i s dec is ion was c o n f i r m e d by the P r e s i d e n t on 14 N o v e m b e r 
2000 (Rules 33 § 3 a n d 47 § 3) . 

A h e a r i n g took place in pub l i c in t he H u m a n R i g h t s Bui ld ing , 
S t r a s b o u r g , on 14 N o v e m b e r 2000 (Rule 59 § 2) . 

T h e r e a p p e a r e d before t h e C o u r t : 

(a) for the Government 
M s R. MANDAL, Fo re ign a n d C o m m o n w e a l t h Office, 
M r A. MOYLAN Q C , 
M s K . BIRCH, Lord C h a n c e l l o r ' s D e p a r t m e n t , 

(b) for the first applicant 
M r A. MCFARLANE Q C , 
M r T . EICKE, 
M r J . WELCH, Lega l D i r e c t o r of L ibe r ty , 

(c) for the second applicant 
T h e second a p p l i c a n t r e p r e s e n t e d himself . 

T h e C o u r t h e a r d a d d r e s s e s by M r M c F a r l a n e , t he second a p p l i c a n t a n d 
M r M o y l a n . 

9. T h e C o u r t n o t e d w i t h c o n s i d e r a b l e d i s p l e a s u r e t h a t d u r i n g t h e 
h e a r i n g , in b r e a c h of t he V i c e - P r e s i d e n t ' s o r d e r of 2 N o v e m b e r 2000, 
M r M c F a r l a n e a n d t h e second a p p l i c a n t r e f e r r e d to t h e full n a m e s of t h e 
a p p l i c a n t s , t h e i r f o r m e r p a r t n e r s a n d t he i r ch i ld ren . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e f i r s t a p p l i c a n t 

10. O n 5 F e b r u a r y 1993 t h e a p p l i c a n t a n d his c o h a b i t a n t , X , had a son. 
X a n d t h e child c e a s e d living wi th t h e a p p l i c a n t in M a r c h 1993. 

Agent, 
Counsel, 
Adviser; 

Counsel, 
Solicitor; 

1. Note by the Registry. The Court 's decisions are obtainable from the Registry. 
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11. In S e p t e m b e r 1993 the a p p l i c a n t m a d e an a p p l i c a t i o n to t h e c o u n t y 
cou r t for a r e s i d e n c e o r d e r u n d e r sec t ion 8(1) of t h e C h i l d r e n Act 1989. In 
J a n u a r y 1994 the cour t m a d e a r e s idence o r d e r in favour of X w i t h a 
specific con t ac t o r d e r in favour of t he a p p l i c a n t . 

12. In 1994 X m a r r i e d Y a n d c o m m e n c e d divorce p r o c e e d i n g s a g a i n s t 
h i m ear ly in 1996. T h e a p p l i c a n t c l a ims t h a t in Apri l or M a y 1996 his 
p a r e n t s rece ived a n a n o n y m o u s l e t t e r to wh ich was a t t a c h e d a l e n g t h y 
affidavit sworn by X s e t t i n g ou t in d e t a i l h e r c o m p l a i n t s a g a i n s t Y, 
inc lud ing d r u n k e n n e s s a n d v io lence . 

13. O n 3 J u n e 1996 the a p p l i c a n t m a d e a f u r t h e r app l i ca t i on to t h e 
c o u n t y cou r t s e e k i n g a v a r i a t i o n of t h e r e s idence o r d e r of J a n u a r y 1994. 
T h e j u d g e to w h o m t h e case was a s s igned h a d a l r e a d y m a d e e leven 
o r d e r s in r e spec t of t he a p p l i c a n t ' s son. 

14. O n 10 J u n e 1996 t h e a p p l i c a n t , r e f e r r i ng , inter alia, to Ar t i c les 6 a n d 
10 of t he C o n v e n t i o n , a p p l i e d to have t he r e s i d e n c e a p p l i c a t i o n h e a r d in 
open cou r t w i t h a publ ic p r o n o u n c e m e n t of t h e j u d g m e n t . His a p p l i c a t i o n 
for pub l ic p r o c e e d i n g s was d i smi s sed at t h e d i r ec t i ons h e a r i n g before a 
judge in c h a m b e r s on 14 J u n e 1996. A c c o r d i n g to t h e t r a n s c r i p t of t he 
h e a r i n g , t h e j u d g e dea l t w i th t h e publ ic i ty app l i ca t i on as follows: 

"Judge: Now your application today is for a direction thai the [residence] application 
be heard in open court, public pronouncement of the judgment thereon. Well I can deal 
with that straightaway. Children 's cases are not held in open court . It is not anything to 
do with the parents , it is for the protection of the child. 

Applicant: Yes, I understand that , I would wish for this case to be heard in open court, 
with public pronouncement of the judgment . 

Judge: I have got no power, I don't think, to order it to be held in open court in any 
event. This Parl iament has dictated that it must be held in private, do you see?" 

T h e j u d g e t h e n p r o c e e d e d to m a k e va r ious d i r e c t i o n s in r e spec t of t h e 
r e s i d e n c e app l i ca t i on . At t h e e n d of t h e h e a r i n g he r e m a r k e d : 

"For the avoidance of doubt I shall direct today that today's hearing is in chambers 
and, as you know, nobody - including the party to the action — is entitled to disclose 
outside court anything that has happened in chambers ... . [If] there is any disclosure 
that will be contempt of court, for which you can be sent to prison, do you understand? ... 
I shall also order for the avoidance of doubt that the next hearing will also be in 
chambers . I do not think it is in [the child's] interest for it to be any other way. ..." 

15. T h e app l i can t a p p e a l e d aga ins t th is dec is ion to t he C o u r t of 
A p p e a l , wh ich refused leave to a p p e a l on 22 J u l y 1996. In giving 
j u d g m e n t , M r s J u s t i c e Bracewel l obse rved : 

"Rule 4.16(7) [of the Family Proceedings Rules 1991] states as follows: 

'Unless the Court otherwise directs a hearing of, or directions appointment in, 
proceedings to which this Part applies shall be in chambers. ' 
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... [Tjhis part icular rule governs proceedings under the Children Act 1989 and 
provides that hearings are to be held in chambers unless otherwise directed. The Court 
therefore has a discretion to sit in open court. 

The basis of the applicant 's application for a hearing in open court was not that there 
was a point of law and/or that there was any public interest , but in his s ta tement he 
relies on the following: 

(1) The Social Services and the Court Welfare Officer had withheld information. 

(2) The Court Welfare Officer and the Social Services were biased. 

(3) The mother was unstable and the child was at risk with his mother . 

... The Court of Appeal, in a different constitution, has given judgment on precisely 
this point [in the second applicant 's case: see paragraph 23 below]. That decision is 
binding on this court. ... Rule 4.16(7) provides that child cases shall be heard in private 
unless there is a special direction to the contrary which would have to be justified by 
unusual features. The rides plainly indicate a policy of cases being heard in chambers. 

In the current case there is nothing to distinguish the proceedings as out of the usual 
or raising any issues which would justify a public hearing. The judge exercised his 
discretion properly and judicially ..." 

16. T h e c o u n t y cou r t h e a r d t h e a p p l i c a n t ' s r e s idence app l i ca t i on in 
c h a m b e r s on 23 J u l y 1996. T h e j u d g e obse rved t h a t he did not cons ide r 
t h a t it wou ld be in t h e chi ld ' s i n t e r e s t s t h a t t h e m a t t e r shou ld be publ ic . 
H e d i smis sed t h e app l i ca t i on to va ry t h e r e s idence o r d e r a n d o r d e r e d , 
u n d e r sec t ion 91(14) of t h e C h i l d r e n Act 1989, t h a t no f u r t h e r 
app l i ca t i on for a r e s i d e n c e or c o n t a c t o r d e r could be m a d e by t h e 
a p p l i c a n t w i t h o u t leave of t h e c o u r t . T h e j u d g m e n t was p r o n o u n c e d in 
c h a m b e r s . T h e p a r t i e s w e r e p rov ided wi th a copy in w r i t i n g . 

17. T h e a p p l i c a n t app l i ed to t h e C o u r t of A p p e a l for leave to a p p e a l . 
Leave was re fused to a p p e a l a g a i n s t t he r e s i d e n c e o r d e r b u t was g r a n t e d 
to a p p e a l aga ins t t h e o r d e r u n d e r sec t ion 91 (14) . O n 17 N o v e m b e r 1997 
t h e C o u r t of A p p e a l d i smi s sed t h e a p p l i c a n t ' s a p p e a l a n d m a d e a n o r d e r 
p r o h i b i t i n g t he iden t i f i ca t ion of t h e chi ld. T h e j u d g m e n t was p r o n o u n c e d 
publ ic ly. 

18. O n 1 D e c e m b e r 1998 t h e C o u r t of A p p e a l d i smis sed a n app l i ca t i on 
by t h e a p p l i c a n t to have t he a n o n y m i t y o r d e r se t a s ide . T h i s j u d g m e n t was 
also p r o n o u n c e d publicly. 

B. T h e s e c o n d a p p l i c a n t 

19. O n 31 O c t o b e r 1995, in t h e cour se of p r o c e e d i n g s for s e p a r a t i o n 
f rom his wife, t h e a p p l i c a n t m a d e a n a p p l i c a t i o n to t he c o u n t y cou r t for a 
r e s i d e n c e o r d e r u n d e r sec t ion 8(1) of t he C h i l d r e n Act 1989 in r e spec t of 
his son (" the r e s i d e n c e a p p l i c a t i o n " ) . T h e a p p l i c a n t r e p r e s e n t e d h i m s e l f 
in t he p r o c e e d i n g s a n d his wife was r e p r e s e n t e d by counse l . 
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20. O n 15 J a n u a r y 1996 t h e ajaplicant, r e f e r r i ng , inter alia, to Ar t i c les 6 
a n d 10 of t h e C o n v e n t i o n , m a d e a f u r t h e r a p p l i c a t i o n a s k i n g for t h e 
r e s idence app l i ca t i on to be h e a r d in open cour t wi th a pub l ic 
jDronouncement of t he j u d g m e n t . 

2 1 . T h i s app l i ca t ion ( " the publ ic i ty app l i ca t i on" ) was h e a r d on 
29 F e b r u a r y 1996 in publ ic . T h e c o u n t y c o u r t ' s j u d g m e n t in t h e publ ic i ty 
ajDjilication was p r o n o u n c e d on 14 M a r c h 1996, in publ ic , a l t h o u g h t h e 
j u d g e u n d e r l i n e d t h a t no r e f e r ence to t he chi ld ' s i d e n t i t y shou ld be m a d e 
in a n y pub l i ca t ion c o n c e r n i n g t h e case . It was a c c e p t e d t h a t t h e r e was 
n o t h i n g ou t of t h e o r d i n a r y a b o u t t h e r e s idence app l i ca t ion ; t h e gist of 
t h e a p p l i c a n t ' s a r g u m e n t was t h a t all cases c o n c e r n i n g c h i l d r e n shou ld 
be h e a r d in publ ic . H e c o n t e n d e d , inter alia, t h a t t h e publ ic had the r igh t 
to see how dec is ions w e r e m a d e a b o u t ch i l d r en ' s lives, a n d t h a t publ ic i ty 
would serve t h e i n t e r e s t s of j u s t i c e by e n c o u r a g i n g j u d g e s , b a r r i s t e r s a n d 
o t h e r profess iona ls involved in such cases to t ake g r e a t e r c a r e in t h e i r 
work . In r e j ec t ing t h e a p p l i c a n t ' s submis s ions t he j u d g e obse rved : 

"It is all very well for the father ... to say that the hearing of cases in chambers brings 
about sloppy or lax practice. I personally have no evidence of that . ... It seems to me that , 
if such practices ... occur ... then they can be placed before the Court of Appeal and if the 
Court of Appeal so finds that that particular judge can be criticised and if guidance 
thereafter can be given to the judiciary in general , so much the bet ter . 

... Even assuming that ... it would be possible ... to draw my at tent ion to any number of 
cases which ... have been wrongly decided by the tribunal at first instance and which for 
one reason or another have not found their way to the Court of Appeal, I am very 
dubious whether or not the solution to that particular problem is to have those cases 
heard in public. When one is arguing for principle, one should stick to principle, and I 
think it a draconian measure to bring about the hearing of these cases in public ... in 
order to chastise judges or expose lax and inadequate preparat ion by barristers. I would 
not wish children to be subjected to any form of embarrassment in order, as I say, to 
chastise the legal profession. 

... But finally I dispose of this case, I am afraid, in a very simplistic manner . The rules 
of court — the Family Proceedings Rules — ... came into force on 14 October 1991, which 
coincided with the coming into force of virtually the whole of the substantial provisions 
of the Children Act. I think I must approach this case in this manner . The Children Act 
itself — the preamble — says that it is an Act to reform the law relating to children. ... It 
was a consolidating Act, trying to bring together the various legislative Acts which had 
gone before, but it was a reforming Act in many senses. It took a great deal of lime going 
through Parl iament . I have no doubt at all that various interested parties and pressure 
groups gave evidence to various committees . I have no dotibt at all that judges of family 
experience at the very highest level were consulted. During the course of its going 
through Parl iament it would have been debated not only in the Lower House but in the 
Upper House, where all their Lordships of the House of Lords would doubtless have 
voiced an opinion on it. ... Not only was the Act a long time coming to the s ta tute book, 
it was nearly two years before the bulk of it came into effect. During the course of that 
gestation period, rules of court were argued about endlessly, and the rules of court 
appeared virtually at the eleventh hour. They were not made until 1 May 1991. There 
is a long history to that , which is not relevant to this judgment . I can only assume, sitting 
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here, that the question of whether or not children's cases should be heard in open court 
or in camera was and must have been anxiously considered at all levels during the course 
of the progress of this Act and the rules under the Act through Parl iament . I can only-
read, and I do so read and interpret 4.16(7), which is the rule to which reference has 
been made, as being a direction - a rule of court - that hearings of family cases shall 
be heard and shall continue to be heard in chambers . ... I would want chapter and verse 
as to what should be put before the judge before he otherwise directs a hearing of a case 
in open court. I am not prepared in the course of this judgment to give myself any 
guidelines as to the sort of case that that might be. 

It therefore follows that , irrespective of the a rguments that have been placed before 
me I have come to the clear conclusion that all of this must have been contemplated 
by the legislature, and ... if any change is to be made it should be made by the legislature. 
I assume that the legislature knew what it was doing and wished, despite all a rguments 
to the contrary, to continue to have Children Act cases heard in chambers . I do not feel 
that I have any power, even if I wished to do, - which I do not - to hear this part icular 
case in open court. I think I would be breaking the IawT, in the sense that I would be 
interpret ing in a perverse manner the rules of court laid down under the Children Act. 
Therefore ... I feel I have no al ternative but to direct that the hearing of this case shall be 
in camera ..." 

22. T h e a p p l i c a n t a p p e a l e d on 29 M a r c h 1996 on t h e g r o u n d , first, t h a t 
t h e c o u n t y cou r t j u d g e h a d f e t t e r e d his d i sc re t ion by i n d i c a t i n g t h a t he 
h a d no op t ion b u t to h e a r t h e case in p r i v a t e and , secondly, t h a t t h e 
exe rc i se by t h e j u d g e of his d i s c r e t i on was f lawed s ince , if he h a d 
exe rc i s ed it co r rec t ly , t he only conc lus ion to which he could have c o m e 
would have b e e n to h e a r t h e e n t i r e case in open cou r t . 

23 . T h e C o u r t of A p p e a l d i smi s sed t h e a p p l i c a n t ' s a p p e a l on 20 J u n e 
1996 ( r e p o r t e d as Re P-B (a minor) [1997J 1 All E n g l a n d L a w R e p o r t s 58) . In 
giving j u d g m e n t , Lord Jus t ice But le r -S loss said: 

"When the Children Act 1989 came into force in October 1991 there were new rules of 
procedure for the High Court and the County Court contained in the Family 
Proceedings Rules 1991. Rule 4.16 governs hearings and Rule 4.16(7) states: 

'Unless the court otherwise directs, a hear ing of, or directions appointment in, 
proceedings to which this Part applies shall be in chambers . 

... Despite the a rguments advanced by [the applicant] , it is abundantly clear that the 
courts are bound by sub-rule (7) to hear child cases generally in private. Tha t was 
obviously the intention of the Rules Commit tee and it follows the long-established 
practice in the hearing of child cases. Sub-rule (7) allows for all or part of the case to 
be heard in public. In the light of the long established practice it is unlikely that judges 
will, o ther than rarely, hear the evidence relat ing to the welfare of a child in public. The 
judgment is in a somewhat different position and it may be that the practice of giving 
judgment in private is partly due to the parties not asking for it to be heard in public and 
partly because in the county court, where the vast majority of children's cases are heard, 
it is less likely that there will be issues of public interest. Where issues of public interest 
do arise it would seem entirely appropriate to give judgment in open court providing, 
where desirable in the interests of the child, appropriate directions are given to avoid 
identification. If the case raises issues of principle or of law, the judgments are 
increasingly provided to the law reporters and are published in a large number of law 
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reports which report family cases. But the majority of cases are of no interest to anyone 
beyond the parties and their families. 

In answer, therefore, to the appellant's first criticism of the judge that he fettered his 
discretion, the judge undoubtedly used language which might by reading the judgment in 
a narrow way be said to restrict him to hearing the case in camera. T he judge was, however, 
recognising that the existing practice of hearing the case in private was restated in sub-
rule (7) unless there were unusual features to the case. This was a run of the mill case and 
the general practice would seem appropriate to this case. In my judgment , the judge ought 
not to be criticised for a cautious view of the exercise ofhis discretion. 

In answer to the appellant 's second point that the exercise of discretion should always 
be in favour of hearings in open court, it would seem to me that he is directing his 
arguments to the wrong forum. The wording of sub-rule (7) is clear. The exercise of 
discretion remains in the hands of the trial judge and it is a ma t te r for the judge in 
each case to exercise that discretion if called upon to do so. In the absence ol an 
application to hear the case in open court and unusual circumstances, the normal 
position would remain, as recognised by the wording of the sub-rule, that the evidence 
would be heard in private." 

24 . O n t h e s a m e d a t e , 20 J u n e 1996, t h e C o u r t of A p p e a l o r d e r e d t h a t 
no one shou ld publ i sh or revea l a n y i n f o r m a t i o n likely to l ead to t h e 
iden t i f i ca t ion of t h e a p p l i c a n t ' s chi ld. B r e a c h of th is o r d e r would be a 
c o n t e m p t of cour t p u n i s h a b l e w i t h u p to two y e a r s ' i m p r i s o n m e n t . 

25 . T h e c o u n t y cou r t h e a r d t he a p p l i c a n t ' s r e s i d e n c e app l i ca t i on in 
c h a m b e r s in J u n e 1996. Acco rd ing to t h e a p p l i c a n t , be fore t h e end of t he 
h e a r i n g t h e j u d g e a g a i n c o n s i d e r e d w h e t h e r he shou ld give j u d g m e n t 
publicly. G iven t h e C o u r t of A p p e a l ' s dec is ion of 20 J u n e 1996, t he judge-
conc luded t h a t he was b o u n d not to , t h e r e b e i n g no specia l f e a t u r e or 
i n t e r e s t to jus t i fy open j u d g m e n t . 

26. O n 8 A u g u s t 1996 t h e c o u n t y cour t o r d e r e d t h a t t h e m o t h e r shou ld 
have cus tody of t h e chi ld a n d g r a n t e d t h e a p p l i c a n t access r i g h t s . T h e 
j u d g m e n t was p r o n o u n c e d in c h a m b e r s . T h e p a r t i e s w e r e p rov ided w i t h a 
copy in wr i t i ng . 

27. T h e app l i can t d id not a p p e a l a g a i n s t t he r e s i d e n c e o rde r . 
28 . O n 19 D e c e m b e r 1996 the H o u s e of Lords re fused the a p p l i c a n t 

leave to a p p e a l a g a i n s t t h e dec is ion of t h e C o u r t of A p p e a l of 20 J u n e 
1996 c o n c e r n i n g his app l i ca t i on of 1 5 J a n u a r y 1996. 

II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

Availability to the public of judgments and other documents in cases concerning 
children 

29. T h e F a m i l y P r o c e e d i n g s Ru les 1991 provide in R u l e 4.23(1) t h a t : 

"Notwithstanding any rule of court to the contrary, no document , other than a record of 
an order, held by the court and relating to proceedings to which this Part applies shall be 
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disclosed, other than to a party, the legal representative of a party, the guardian ad litem, 
the Legal Aid Board, or a welfare officer, without leave of the judge or district judge." 

P e r s o n s wi th a l e g i t i m a t e i n t e r e s t in a chi ld case m a y app ly to t he cou r t 
for leave to inspec t a n d o b t a i n copies of d o c u m e n t s or ev idence in a n y 
p a r t i c u l a r ch i ld -care case a n d a p a r t y m a y app ly for leave t o disclose a n y 
d o c u m e n t to a t h i r d p a r t y (see Re EC (Disclosure of Material) [1996] 2 F a m i l y 
L a w R e p o r t s 725 a n d A County Council v. W and Others (Disclosure) [1997] 
F a m i l y L a w R e p o r t s 574) . 

30. Sec t ion 12(1) of t he A d m i n i s t r a t i o n o f j u s t i c e Act 1960 prov ides as 
follows: 

"The publication of information relat ing to proceedings before any court sitting in 
private shall not of itself be contempt of court except in the following cases, that is to say: 

(a) where the proceedings 

(i) relate to the exercise of the inherent jurisdiction of the High Court with 
respect to minors; 

(ii) are brought under the Children Act 1989; or 

(iii) otherwise relate wholly or mainly to the maintenance or upbringing of 
a minor." 

A c c o r d i n g to sec t ion 12(2) of t h e Act , t h e above does no t app ly to t h e 
pub l i ca t i on of t h e t ex t or s u m m a r y of t h e who le or p a r t of t h e r e l e v a n t 
cou r t o r d e r . 

T H E L A W 

I A L L E G E D V I O L A T I O N S O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

3 1 . T h e r e l e v a n t p a r t s of Ar t i c l e 6 § 1 of t h e C o n v e n t i o n p rov ide : 

"In the determinat ion of his civil rights and obligations everyone is entitled to a 
fair and public hearing ... Judgment shall be pronounced publicly but the press and 
public may be excluded from all or part of the trial ... where the interests of juveniles 
or the protection of the private life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special circumstances where publicity would 
prejudice the interests ofjustice." 

T h e a p p l i c a n t s c o m p l a i n e d t h a t , in t h e i r r e s idence apjs l icat ions 
c o n c e r n i n g t he i r sons , each was d e n i e d a publ ic h e a r i n g a n d a publ ic 
p r o n o u n c e m e n t of t h e j u d g m e n t . 

A. R i g h t t o a p u b l i c h e a r i n g 

32. T h e G o v e r n m e n t s u b m i t t e d t h a t the pu rpose of t he p r e s u m p t i o n t h a t 
hea r i ngs abou t ch i ld ren should be held in p r iva te was , inter alia, to p ro tec t t h e 
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p r iva te lives of ch i ld ren a n d to p r o m o t e t h e a d m i n i s t r a t i o n of j u s t i ce by 
e n c o u r a g i n g the pa r t i e s a n d wi tnesses to give full a n d frank evidence. 

In each case t h e j u d g e h a d a d i s c r e t i on t o h e a r t h e case in pub l i c a n d 
h a d to cons ide r t h e m a t t e r if r e q u e s t e d by one of t h e p a r t i e s . T h i s 
p r o c e d u r e was no t i ncons i s t en t w i t h Ar t ic le 6 § 1 a n d re f lec ted , 
m o r e o v e r , t h e p rac t i ce a d o p t e d in t h e ma jo r i ty of t h e m e m b e r S t a t e s of 
t he Counc i l of E u r o p e . If t h e p r e s u m p t i o n w e r e to be r eve r sed , as 
s u g g e s t e d by t h e a p p l i c a n t s , it would adver se ly affect t he c h i l d r e n ' s 
i n t e r e s t s . A r e q u i r e m e n t to dec ide on a n ind iv idua l bas i s in e a c h of t h e 
100,000 or m o r e app l i c a t i ons in E n g l a n d a n d W a l e s e a c h yea r would lead 
to de lay , a d d i t i o n a l costs for t h e p a r t i e s a n d u n c e r t a i n t y a n d w o r r y for 
those who h o p e d for conf iden t ia l i ty . 

In b o t h t h e p r e s e n t cases t h e d o m e s t i c c o u r t s exp res s ly dec ided to h e a r 
t h e cases in p r i v a t e . In t h e first a p p l i c a n t ' s case , t h e j u d g e specifically 
s t a t e d t h a t it wou ld not be in t h e chi ld ' s i n t e r e s t s t h a t t h e m a t t e r shou ld 
be d e a l t w i t h in publ ic , a n d in t h e second a p p l i c a n t ' s case t h e q u e s t i o n was 
e x a m i n e d a t l e n g t h a t first i n s t a n c e a n d d e t a i l e d r e a s o n s given in s u p p o r t 
of t h e decis ion to hold t he p r o c e e d i n g s in c h a m b e r s . In b o t h cases t h e 
j u d g m e n t s w e r e c o n s i d e r e d a n d u p h e l d by t h e C o u r t of A p p e a l . 

33 . T h e first a p p l i c a n t s u b m i t t e d t h a t , co r rec t ly i n t e r p r e t e d , Ar t i c l e 6 
§ 1 p rov ided a g e n e r a l ru l e t h a t h e a r i n g s in civil d i s p u t e s should be publ ic . 
T h e second s e n t e n c e a l lowed for excep t i ons to th i s g e n e r a l ru l e , b u t t h e 
dec is ion to hold t h e h e a r i n g in p r iva t e shou ld be t a k e n on an ind iv idua l 
basis in e a c h case , a n d w e i g h t y r e a s o n s shou ld always be given. 

I n cases involving ch i l d r en , t he i n t e r e s t s of t h e chi ld was one of t h e 
issues to we igh in t h e b a l a n c e w h e n d e c i d i n g w h e t h e r or not t h e publ ic 
shou ld be e x c l u d e d . T h e o t h e r issues to be c o n s i d e r e d inc luded t h e 
i n t e r e s t s of t h e o t h e r p a r t i e s t o t he l i t iga t ion , t hose of c o n c e r n e d family 
m e m b e r s such as t he g r a n d p a r e n t s , a n d t h e g e n e r a l pub l ic i n t e r e s t in 
o p e n j u s t i c e . T h e a s s u m p t i o n in E n g l a n d a n d W a l e s t h a t all p r o c e e d i n g s 
u n d e r t he C h i l d r e n Act shou ld t a k e p lace in p r i v a t e was , t h e r e f o r e , 
c o n t r a r y t o Ar t ic le 6 § 1. M o r e o v e r , it was i ncons i s t en t w i th t h e pos i t ion 
in a n o t h e r U n i t e d K i n g d o m ju r i sd ic t ion , Sco t l and , w h e r e t h e p r e s u m p t i o n 
was for a pub l ic h e a r i n g . 

In the p r e s e n t case t h e r e was no evidence of any conflict b e t w e e n the 
in t e re s t s of the child and those of the first app l i can t ; cer ta in ly , t he ex i s tence 
of such a conflict was never c la imed by any of t he p a r t i e s to t he p roceed ings . 
T h e coun ty cour t j u d g e did not cons ider w h e t h e r or not a publ ic h e a r i n g 
would adverse ly affect t he child; nor did he ca r ry ou t any ba l anc ing exercise 
before ru l ing t h a t the p roceed ings should t a k e place in c h a m b e r s . 

34. T h e second app l i can t e m p h a s i s e d t h a t t he publ ic r igh t to a t t e n d a 
h e a r i n g was an essen t ia l s a fegua rd aga ins t jud ic ia l a r b i t r a r i n e s s a n d 
he lped m a i n t a i n conf idence in the a d m i n i s t r a t i o n of j u s t i c e . O p e n n e s s was 
pa r t i cu la r ly i m p o r t a n t in cases involving the r e s idence of ch i ld ren in view of 
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t h e wide d i sc re t ion afforded to j u d g e s , t h e inevi tabi l i ty t h a t j u d g e s would 
dec ide such cases in acco rdance wi th t he i r own p e r s o n a l va lues a n d 
mora l i ty , a n d t h e heavy r e l iance p laced on the views of cour t welfare officers. 

H e a c c e p t e d t h a t his a p p l i c a t i o n for r e s i d e n c e was " r u n of t he mi l l" , bu t 
s u b m i t t e d t h a t as such it m e r i t e d be ing e x p o s e d to publ ic sc ru t iny ; t h e 
p u r p o s e s of t h e publ ic i ty r e q u i r e m e n t s in Ar t ic le 6 § 1 would be d e f e a t e d 
if r e s t r i c t e d to cases of special i n t e r e s t . 

35 . T h e C o u r t observes at t h e o u t s e t t h a t it is not i ts t a sk to ru le on 
n a t i o n a l law a n d p r a c t i c e in abstracto. I n s t e a d it m u s t confine i tself to a n 
e x a m i n a t i o n of t h e c o n c r e t e facts of t h e cases before it (see , for e x a m p l e , 
Findlay v. the United Kingdom, j u d g m e n t of 25 F e b r u a r y 1997, Reports of 
Judgments and Decisions 1997-1, p . 279, § 67) . It no t e s t h a t n e i t h e r 
a p p l i c a n t has a l l eged t h a t t h e d o m e s t i c p r o c e e d i n g s w e r e un fa i r a n d t h a t 
t h e i r c o m p l a i n t s r e l a t e solely to t h e fo rmal r e q u i r e m e n t s of publ ic i ty . 

36. T h e C o u r t recal ls t h a t Art ic le 6 § 1 of the Conven t i on provides t ha t , in 
t he d e t e r m i n a t i o n of civil r igh t s a n d obl iga t ions , "everyone is en t i t l ed to a fair 
a n d publ ic hea r i ng" . T h e publ ic c h a r a c t e r of p roceed ings p ro tec t s l i t igan ts 
aga ins t t he a d m i n i s t r a t i o n of j u s t i c e in secre t wi th no public scrut iny; it is 
also one of the m e a n s w h e r e b y confidence in t he cour t s can be m a i n t a i n e d . 
By r e n d e r i n g the a d m i n i s t r a t i o n of j u s t i ce visible, publici ty con t r i bu t e s to t he 
a c h i e v e m e n t of the a im of Art ic le 6 § 1, a fair hea r i ng , the g u a r a n t e e of which 
is one of the founda t ions of a d e m o c r a t i c society (see Sutter v. Switzerland, 
j u d g m e n t of 22 F e b r u a r y 1984, Ser ies A no. 74, p . 12, § 26). 

37. H o w e v e r , t h e r e q u i r e m e n t to hold a publ ic h e a r i n g is subjec t t o 
e x c e p t i o n s . T h i s is a p p a r e n t f rom t h e t e x t of Ar t i c l e 6 § 1 itself, wh ich 
c o n t a i n s t h e proviso t h a t " t h e p r e s s a n d publ ic m a y be exc luded f rom all 
or p a r t of t he t r i a l ... w h e r e t h e i n t e r e s t s of juveni les or t h e p r iva t e life of 
t h e p a r t i e s so r e q u i r e , or to t h e e x t e n t s t r ic t ly n e c e s s a r y in t h e op in ion of 
t h e c o u r t in specia l c i r c u m s t a n c e s w h e r e publ ic i ty would p re jud ice t h e 
i n t e r e s t s of j u s t i c e " . M o r e o v e r , it is e s t a b l i s h e d in t h e C o u r t ' s case- law 
t h a t , even in a c r im ina l - l aw c o n t e x t w h e r e t h e r e is a h igh e x p e c t a t i o n of 
[publicity, it m a y on occasion be n e c e s s a r y u n d e r Ar t ic le 6 to l imit t h e o p e n 
a n d publ ic n a t u r e of p r o c e e d i n g s in o r d e r , for e x a m p l e , to p r o t e c t t h e 
safe ty or pr ivacy of w i tnes ses or to p r o m o t e t he free e x c h a n g e of 
i n f o r m a t i o n a n d op in ion in t he p u r s u i t of j u s t i c e (see , for e x a m p l e , 
Doorson v. the Netherlands, j u d g m e n t of 26 M a r c h 1996, Reports 1996-11, 
p . 470, § 70; Jasper v. the United Kingdom [ G C ] , no . 27052/95 , § 52 , 
16 F e b r u a r y 2000, u n r e p o r t e d ; Z v. Finland, j u d g m e n t of 25 F e b r u a r y 
1997, Reports 1997-1, p . 348, § 99; a n d T. v. the United Kingdom [ G C ] , 
no . 24724 /94 , §§ 83-89, 16 D e c e m b e r 1999, u n r e p o r t e d ) . 

38. T h e p roceed ings which the p r e s e n t app l i can t s wished to t ake p lace in 
publ ic c o n c e r n e d t h e res idence of each m a n ' s son following the p a r e n t s ' 
divorce or s e p a r a t i o n . T h e C o u r t cons iders t h a t such p roceed ings a r e p r i m e 
e x a m p l e s of cases w h e r e t h e exclusion of t he press a n d publ ic m a y be 
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jus t i f ied in o r d e r to p ro tec t t he privacy of t he child and p a r t i e s a n d to avoid 
pre judic ing the i n t e r e s t s of j u s t i c e . T o enab le the dec id ing j u d g e to ga in as 
full a n d a c c u r a t e a p ic tu re as possible of the a d v a n t a g e s a n d d i s a d v a n t a g e s of 
t he var ious r e s idence a n d con tac t op t ions open to t he child, it is essent ia l t h a t 
t he p a r e n t s a n d o t h e r wi tnesses feel ab le to express t hemse lves candid ly on 
highly pe r sona l issues w i thou t fear of publ ic cur iosi ty or c o m m e n t . 

39. T h e app l ican t s s u b m i t t h a t t h e p resumj i t ion in favour of a p r iva te 
h e a r i n g in cases u n d e r t h e C h i l d r e n Act should be reversed . However , whi le 
the C o u r t a g r e e s t h a t Art ic le 6 § 1 s t a t e s a g e n e r a l ru le t h a t civil p roceed ings , 
inter alia, should t ake place in public , it does not find it incons is ten t wi th this 
provision for a S t a t e to d e s i g n a t e a n e n t i r e class of case as a n except ion to the 
g e n e r a l ru le w h e r e cons idered necessary in t he in t e re s t s of mora l s , publ ic 
o rde r or na t iona l secur i ty or w h e r e r e q u i r e d by the i n t e r e s t s of juven i l es or 
the p ro tec t ion of t he p r iva te life of t he pa r t i e s (see Campbell and Fell v. the 
United Kingdom, j u d g m e n t of 28 J u n e 1984, Series A no. 80, p . 42, §§ 87-88), 
a l t h o u g h the need for such a m e a s u r e m u s t always be subject to t he 
C o u r t ' s cont ro l (see, for e x a m p l e , Riepan v. Austria, no. 35115/97, § 34, 
E C H R 2000-XII) . Engl ish p rocedu ra l law can the re fore be seen as a specific 
reflection of the g e n e r a l excep t ions provided for in Art ic le 6 § 1. 

40. F u r t h e r m o r e , Engl i sh t r i b u n a l s have a d i sc re t ion to hold C h i l d r e n 
Act p roceed ings in publ ic if m e r i t e d by the special f e a t u r e s of t h e case , a n d 
t h e j u d g e m u s t cons ide r w h e t h e r or not to exerc i se his or h e r d i sc re t ion in 
th is r e spec t if r e q u e s t e d by o n e of t he p a r t i e s . T u r n i n g to the facts before 
it, t h e C o u r t no tes t h a t in t h e first a p p l i c a n t ' s case , a l t h o u g h t h e c o u n t y 
cour t j u d g e in his r u l i ng of 14 J u n e 1996 a p p e a r e d to cons ide r t h a t he h a d 
no power to o r d e r t he h e a r i n g to t ake place in publ ic , th is m i s s t a t e m e n t of 
t he d o m e s t i c law was c o r r e c t e d on a p p e a l , w h e n M r s J u s t ice Bracewel l held 
t h a t t h e r e was a jud ic ia l d i sc re t ion to h e a r such a case in publ ic bu t t h a t 
t h e r e was no r e a s o n to exerc i se t h a t d i sc re t ion in t he a p p l i c a n t ' s case . 
Moreover , in his j u d g m e n t of 23 July 1996 t h e coun ty cou r t j u d g e 
exp la ined t h a t he h a d refused the app l i ca t ion for a publ ic h e a r i n g b e c a u s e 
he did not t h i n k t h a t it was in t he chi ld ' s i n t e r e s t s t h a t t h e m a t t e r shou ld 
be publ ic (see p a r a g r a p h s 14-16 above) . A l t h o u g h before the C o u r t t he 
app l i can t h a s s t r e s sed his des i r e to a l levia te his p a r e n t s ' a n x i e t y a b o u t 
t he i r g r a n d s o n by a l lowing t h e m to a t t e n d the h e a r i n g , in fact he did not 
a p p e a r ever to have express ly sough t leave for t h e m to a t t e n d the h e a r i n g s 
before t he j u d g e in c h a m b e r s . In t he second a p p l i c a n t ' s case t h e j u d g e s a t 
first i n s t ance a n d on a p p e a l gave careful c o n s i d e r a t i o n a n d d e t a i l e d 
e x p l a n a t i o n s of t he i r r e a s o n s for ho ld ing t h a t t h e p r o c e e d i n g s shou ld 
c o n t i n u e in c h a m b e r s (see p a r a g r a p h s 21 a n d 23 above) . 

4 1 . In conc lus ion , t h e r e f o r e , t h e C o u r t does not cons ide r t h a t t h e 
decis ion in each a p p l i c a n t ' s case to hold t h e h e a r i n g of his app l i ca t i on for 
t he r e s idence of his son in c h a m b e r s gave r ise to a v io la t ion of Ar t i c l e 6 § 1 
of t h e C o n v e n t i o n . 
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B. R i g h t t o p u b l i c p r o n o u n c e m e n t o f j u d g m e n t 

42. I n a d d i t i o n , t h e a p p l i c a n t s c o m p l a i n e d t h a t t he c o u n t y c o u r t s ' 
r e s i d e n c e j u d g m e n t s were no t p r o n o u n c e d publicly. 

4 3 . T h e G o v e r n m e n t s u b m i t t e d t h a t to p r o n o u n c e t h e j u d g m e n t in 
publ ic would i nva l i da t e the p u r p o s e s of ho ld ing the h e a r i n g in p r iva t e . 

In r e s p o n s e to a q u e s t i o n p u t at t he h e a r i n g , counse l for t he 
G o v e r n m e n t told t h e C o u r t t h a t o r d e r s a n d j u d g m e n t s in child cases 
usua l ly inc luded t h e n a m e s a n d o t h e r de t a i l s of the p a r t i e s a n d c h i l d r e n 
a n d w e r e p r i v a t e d o c u m e n t s , a l t h o u g h i n t e r e s t e d t h i r d p a r t i e s m i g h t 
app ly for leave t o consu l t t h e full t e x t o r o b t a i n a copy. J u d g m e n t s of t h e 
C o u r t of A p p e a l a n d of f i r s t - ins tance c o u r t s in cases of specia l i n t e r e s t 
w e r e rou t ine ly pub l i shed , w i t h t h e omiss ion of t h e n a m e s a n d p e r s o n a l 
de t a i l s of t he ind iv idua l s c o n c e r n e d . 

44. T h e a p p l i c a n t s p o i n t e d ou t t h a t t h e provis ion in Ar t i c l e 6 § 1 of t h e 
C o n v e n t i o n r e q u i r i n g t he publ ic p r o n o u n c e m e n t of j u d g m e n t s w a s 
e x p r e s s e d in unqua l i f i ed t e r m s a n d t h a t t h e C o u r t in Campbell and Fell 
(op. cit. , p . 43 , § 90) h a d r e j ec t ed a n a r g u m e n t t h a t th is r igh t was subjec t 
to any impl i ed l i m i t a t i o n . W h i l e t h e G o v e r n m e n t m i g h t enjoy a m a r g i n of 
a p p r e c i a t i o n in r e s p e c t of t he m e t h o d c h o s e n to pub l i sh t h e j u d g m e n t , 
t h e r e was no d i s c r e t i o n to dec ide to k e e p it e n t i r e l y conf iden t i a l . 

At t h e h e a r i n g the a p p l i c a n t s e x p r e s s e d t h e op in ion t h a t it would not be 
sufficient in o r d e r to comply wi th Ar t i c l e 6 § 1 to pub l i sh t h e cou r t o r d e r b u t 
t h a t t he full j u d g m e n t would have to be m a d e publ ic . T h e first a p p l i c a n t 
c o n c e d e d t h a t , w h e r e a p p r o p r i a t e , n a m e s a n d o t h e r ident i fy ing de t a i l s 
could be r e m o v e d , a l t h o u g h he c o n s i d e r e d t h a t th is shou ld be dec ided on a 
case by case bas is . T h e second a p p l i c a n t was of t he view t h a t , a l t h o u g h it 
shou ld be poss ible to waive t he r igh t u n d e r Ar t ic le 6 § 1 to t he publ ic 
p r o n o u n c e m e n t of j u d g m e n t s , if e i t h e r p a r t y wished for t h e j u d g m e n t to 
be publ ic , t he full, u n a n o n y m i s e d t e x t would have to be m a d e ava i lab le . 

45 . T h e C o u r t recal ls i ts l ong - s t and ing case- law t h a t t he fo rm of 
publ ic i ty given u n d e r the d o m e s t i c law to a j u d g m e n t m u s t be assessed in 
t h e l ight of t he special f ea tu re s of the p roceed ings in q u e s t i o n a n d by 
r e f e r ence to t he object a n d p u r p o s e of Ar t ic le 6 § 1 (see Sutter, c i ted above , 
p. 14, § 33). T h u s in Sutter, for e x a m p l e , it found t h a t t he publ ici ty 
r e q u i r e m e n t u n d e r Ar t ic le 6 § 1 was satisfied by the fact t h a t anyone w h o 
could es tab l i sh a n i n t e r e s t could consul t or o b t a i n a copy of t he full t ex t of 
j u d g m e n t s of t h e Mi l i t a ry C o u r t of C a s s a t i o n , t o g e t h e r wi th t he fact t h a t 
t h a t cou r t ' s m o s t i m p o r t a n t j u d g m e n t s w e r e pub l i shed in a n official 
col lect ion (ibid., § 34) . 

46 . T h e C o u r t f u r t h e r reca l l s i ts above finding t h a t , in view of t he type 
of issues r e q u i r i n g to be e x a m i n e d in cases c o n c e r n i n g t h e r e s idence of 
c h i l d r e n , t h e d o m e s t i c a u t h o r i t i e s w e r e ju s t i f i ed in c o n d u c t i n g t h e s e 
p r o c e e d i n g s in c h a m b e r s in o r d e r to p r o t e c t t h e pr ivacy of t h e c h i l d r e n 
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a n d t h e p a r t i e s a n d to avoid p re jud i c ing t h e i n t e r e s t s of j u s t i c e . It a g r e e s 
wi th t h e G o v e r n m e n t t h a t to p r o n o u n c e t h e j u d g m e n t in publ ic would , to a 
la rge e x t e n t , f r u s t r a t e t h e s e a i m s . 

47 . T h e C o u r t no tes t h a t a n y o n e w h o can es t ab l i sh an i n t e r e s t m a y 
consu l t or o b t a i n a copy of t h e full t e x t of t h e o r d e r s a n d / o r j u d g m e n t s of 
first-instance c o u r t s in child r e s i d e n c e cases , a n d t h a t t h e j u d g m e n t s of 
t he C o u r t of A p p e a l a n d of first-instance c o u r t s in cases of specia l 
i n t e r e s t a r e rou t ine ly pub l i shed , t h e r e b y e n a b l i n g the publ ic to s t u d y t h e 
m a n n e r in which the cou r t s gene ra l l y a p p r o a c h such cases a n d t h e 
p r inc ip les app l i ed in d e c i d i n g t h e m . It is n o t e w o r t h y in th is r e s p e c t t h a t 
t h e first a p p l i c a n t , d e s p i t e his des i r e to s h a r e i n f o r m a t i o n abou t his son 
wi th t h e chi ld ' s g r a n d p a r e n t s , neve r m a d e any a p p l i c a t i o n e i t h e r for t h e 
g r a n d p a r e n t s to be p r e s e n t in t h e c o u n t y cou r t or for leave to disclose t h e 
r e s idence j u d g m e n t to t h e m . 

48 . H a v i n g r e g a r d to t h e n a t u r e of t he p roceed ings a n d t h e form of 
publ ici ty app l i ed by the n a t i o n a l law, t h e C o u r t cons ide r s t h a t a l i te ra l 
i n t e r p r e t a t i o n of t h e t e r m s of Ar t ic le 6 § 1 c o n c e r n i n g t h e p r o n o u n c e m e n t 
of j u d g m e n t s would not only be u n n e c e s s a r y for t h e p u r p o s e s of pub l ic 
sc ru t iny b u t m i g h t even f r u s t r a t e t he p r i m a r y a im of Ar t ic le 6 § 1, which is 
to secu re a fair h e a r i n g (see , mutatis mutandis, Sutter, c i ted above , p . 14, § 34) . 

49 . T h e C o u r t t hus conc ludes t h a t t h e C o n v e n t i o n did not r e q u i r e 
m a k i n g ava i lab le to t he g e n e r a l pub l ic t h e r e s idence j u d g m e n t s in t h e 
p r e s e n t cases , a n d t h a t t h e r e h a s b e e n no v io la t ion of Ar t ic le 6 § 1 in th is 
r e spec t . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 10 O F T H E C O N V E N T I O N 

50. Final ly, t he a p p l i c a n t s c o m p l a i n e d u n d e r Ar t ic le 10 of t he 
C o n v e n t i o n t h a t they w e r e p r e v e n t e d , upon r isk of convict ion for 
c o n t e m p t of cou r t , f rom revea l ing any d e t a i l of t h e r e s idence p r o c e e d i n g s 
or j u d g m e n t . T h e r e l evan t p a r t s of Ar t i c l e 10 prov ide : 

" 1 . Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authori ty and regardless of frontiers. ... 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society ... for the protection of the reputat ion or 
rights of others, for preventing the disclosure of information received in confidence, or 
for maintaining the authority and impartiality of the judiciary." 

T h e first a p p l i c a n t c o m p l a i n e d in p a r t i c u l a r t h a t he was u n a b l e to 
s h a r e i n f o r m a t i o n r evea led in t h e r e s i d e n c e p r o c e e d i n g s wi th his p a r e n t s , 
w h o w e r e w o r r i e d abou t t h e i r g r a n d s o n . H e s u b m i t t e d t h a t t h e m a x i m u m 
p e n a l t y of two y e a r s ' i m p r i s o n m e n t for c o n t e m p t of cour t was q u i t e 
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d i s p r o p o r t i o n a t e to t h e a im of p r e v e n t i n g t h e d i sc losure of i n f o r m a t i o n to 
o t h e r family m e m b e r s . 

5 1 . T h e G o v e r n m e n t s u b m i t t e d t h a t t h e a i m s of t h e provis ion u n d e r 
t h e A d m i n i s t r a t i o n of J u s t i c e Act 1960 p r o h i b i t i n g t h e pub l i ca t i on of 
conf iden t ia l i n f o r m a t i o n a b o u t chi ld p r o c e e d i n g s w e r e to p r o t e c t t h e 
r i g h t s of o t h e r s , to p r e v e n t t h e d i sc losure of i n f o r m a t i o n received in 
conf idence a n d to m a i n t a i n t h e a u t h o r i t y of t h e j u d i c i a r y . T h e y 
c o n t e n d e d t h a t t h e provis ion was n e c e s s a r y in a d e m o c r a t i c socie ty a n d 
p r o p o r t i o n a t e t o t he a i m s p u r s u e d . 

52. T h e C o u r t re fe rs to its above findings in c o n n e c t i o n wi th Ar t ic le 6 
§ 1 of t he C o n v e n t i o n t h a t it was ju s t i f i ab le , in o r d e r to p r o t e c t t he pr ivacy 
of t he c h i l d r e n a n d p a r t i e s a n d to avoid p r e j u d i c i n g the i n t e r e s t s of j u s t i c e , 
t o hold t h e r e s idence p r o c e e d i n g s in c h a m b e r s a n d to l imit t he e x t e n t t o 
wh ich t h e c o u n t y c o u r t s ' j u d g m e n t s w e r e m a d e ava i lab le t o t h e g e n e r a l 
publ ic . In t he l ight of t he se findings, t he C o u r t docs not find it n e c e s s a r y 
to e x a m i n e t h e c o m p l a i n t u n d e r Ar t ic le 10 s e p a r a t e l y . 

1. Holds by five vo tes t o two t h a t t h e r e has b e e n no viola t ion of Ar t ic le 6 § 1 
of t h e C o n v e n t i o n as r e g a r d s t h e a p p l i c a n t s ' c o m p l a i n t s abou t pub l ic 
h e a r i n g s ; 

2. Holds by five vo tes to two t h a t t h e r e has b e e n no v io la t ion of Ar t ic le 6 § 1 
of t h e C o n v e n t i o n as r e g a r d s t he a p p l i c a n t s ' c o m p l a i n t s abou t t h e 
publ ic p r o n o u n c e m e n t of j u d g m e n t s ; 

3 . Holds u n a n i m o u s l y t h a t it is no t n e c e s s a r y t o e x a m i n e s e p a r a t e l y t h e 
a p p l i c a n t s ' c o m p l a i n t u n d e r Ar t i c l e 10 of t h e C o n v e n t i o n . 

D o n e in Engl i sh , a n d not i f ied in w r i t i n g on 24 Apri l 2 0 0 1 , p u r s u a n t t o 
R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

In a c c o r d a n c e wi th Ar t ic le 45 § 2 of t h e C o n v e n t i o n a n d R u l e 74 § 2 of 
t h e R u l e s of C o u r t , t h e following s e p a r a t e op in ions a r e a n n e x e d to th is 
j u d g m e n t : 

(a) c o n c u r r i n g op in ion of Sir Nicolas B r a t z a ; 
(b) d i s s e n t i n g op in ion of M r L o u c a i d c s j o i n e d by M r s T u l k e n s . 

F O R T H E S E R E A S O N S , T H E C O U R T 

S. DOLLÉ 
R e g i s t r a r 

J . -P . COSTA 
P r e s i d e n t 

J . - P . C . 
S.D. 
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I a g r e e wi th t h e ma jo r i ty of t h e C o u r t in f ind ing t h a t t h e r e h a s b e e n no 
viola t ion of t h e C o n v e n t i o n in t h e case of e i t h e r a p p l i c a n t . 

As to t h e c o m p l a i n t c o n c e r n i n g t h e ho ld ing of t h e p r o c e e d i n g s in 
c a m e r a , I fully s h a r e t h e r e a s o n i n g of t he ma jo r i ty , t h e decisive po in t in 
my view be ing t h a t in b o t h cases t h e c o u n t y cou r t j u d g e exerc i sed his 
i n d e p e n d e n t d i sc re t ion to exc lude t h e publ ic from t h e s u b s t a n t i v e 
h e a r i n g in t h e i n t e r e s t s of t h e c h i l d r e n c o n c e r n e d . 

T h e c o m p l a i n t a b o u t t he lack of pub l ic p r o n o u n c e m e n t of t h e 
j u d g m e n t s has c a u s e d m e m o r e difficulty. As t h e a p p l i c a n t s co r rec t ly 
po in t ou t , t he r e q u i r e m e n t in Ar t ic le 6 § 1 t h a t t h e j u d g m e n t be 
p r o n o u n c e d publ ic ly is, in c o n t r a s t to t h a t c o n c e r n i n g t h e publ ic n a t u r e of 
t h e h e a r i n g itself, exp re s sed in unqua l i f i ed t e r m s . I n th i s r e spec t , Ar t i c l e 6 
of t h e C o n v e n t i o n differs f rom the e q u i v a l e n t provis ion in Ar t ic le 14 of t he 
I n t e r n a t i o n a l C o v e n a n t on Civil a n d Pol i t ical R i g h t s , wh ich provides : 

"The press and the public may be excluded from all or part of a trial for reasons of 
morals, public order (ordre public) or national security in a democratic society, or when 
the interest of the private lives of the parties so requires, or to the extent strictly 
necessary in the opinion of the court in special circumstances where publicity would 
prejudice the interests of justice; but any judgment rendered in a criminal case or in a 
suit at law shall be made public except where the interest of juvenile persons otherwise 
requires or the proceedings concern matr imonial disputes or the guardianship of 
children." 

F u r t h e r , in Campbell and Fell v. the United Kingdom ( j u d g m e n t of 28 J u n e 
1984, Ser ies A no . 80, p . 4 3 , § 90) t h e C o u r t , n o t i n g b o t h t he t e r m s of 
Ar t ic le 17 of t h e C o n v e n t i o n a n d t h e i m p o r t a n c e of t h e p r inc ip le of 
pub l i ca t ion , wh ich had b e e n e m p h a s i s e d in Sutter v. the United Kingdom 
( j u d g m e n t of 22 F e b r u a r y 1984, Ser ies A no . 74) , r e j ec t ed t he r e s p o n d e n t 
G o v e r n m e n t ' s a r g u m e n t t h a t t h e p r inc ip le could be r e g a r d e d as subjec t to 
a n impl ied l im i t a t i on in cases in which d i sc ip l ina ry offences by p r i s o n e r s 
w e r e a d j u d i c a t e d on. 

T h e r e is, m o r e o v e r , force in t he a p p l i c a n t s ' a r g u m e n t which is re f lec ted 
in t h e d i s s e n t i n g op in ion of J u d g e C r e m o n a a n d o t h e r s in Sutler i tself to 
t h e effect t h a t : 

"If the basic underlying concept of public scrutability is to be a reality, a restricted 
access to judgmen t s such as existed in the present case, i.e. restricted only to persons 
who could establish an interest to the satisfaction of a court official, falls short of what is 
required by that provision of the Convention. Public knowledge of court decisions cannot 
be secured by confining the knowledge to a limited class of persons." 

D e s p i t e t he s t r e n g t h of t h e s e a r g u m e n t s , I a m in t h e end p e r s u a d e d 
t h a t t h e r e was in t he p r e s e n t cases sufficient c o m p l i a n c e wi th t h e 
r e q u i r e m e n t s of Ar t ic le 6. M y r e a s o n s can be s u m m a r i s e d as follows. 
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1. It is a p p a r e n t bo th from t h e w o r d i n g of t he respec t ive t e x t s a n d 
from t h e h i s to r ica l b a c k g r o u n d t h a t in t h e C o n v e n t i o n sy s t em, as well as 
in t h e sys t em e s t ab l i shed by t h e C o v e n a n t , s t r i c t e r s t a n d a r d s have b e e n 
i m p o s e d as r e g a r d s t h e pub l i ca t i on of cour t j u d g m e n t s t h a n as r e g a r d s t h e 
publ ic c h a r a c t e r of t h e u n d e r l y i n g p r o c e e d i n g s . In its o r ig ina l f o r m u l a t i o n 
in 1949, t h e d ra f t of w h a t b e c a m e Ar t ic le 14 of t h e C o v e n a n t was in s imi l a r 
t e r m s to t h a t of t he p r e s e n t Ar t i c l e 6 of t he C o n v e n t i o n , t h e r e q u i r e m e n t 
t h a t " t h e j u d g m e n t shal l be p r o n o u n c e d publ ic ly" b e i n g subject to no 
qua l i f i ca t ion . T h i s s t r i c t e r a p p r o a c h was e x p l a i n e d as re f l ec t ing " t h e 
v iew t h a t s o m e of t h e factors wh ich m i g h t jus t i fy a s ec re t h e a r i n g would 
not jus t i fy de l ivery of t h e j u d g m e n t in p r i v a t e " (See M a r c J . Bossuyt : Guide 
to the Travaux Préparatoires of the International Covenant on Civil and Political 
Rights (1987) , p . 284) . Fol lowing a p roposa l of t he U n i t e d S t a t e s , a n 
a m e n d m e n t was a c c e p t e d in 1950 to add the qua l i f i ca t ion "excep t w h e r e 
t h e i n t e r e s t of j u v e n i l e s o t h e r w i s e r e q u i r e s " . In 1952 a f u r t h e r 
a m e n d m e n t was a c c e p t e d to a d d t h e r e f e r e n c e to m a t r i m o n i a l d i s p u t e s 
a n d t h e g u a r d i a n s h i p of ch i l d r en (ibid., pp . 285-86) . 

T h e travaux préparatoires of t h e C o n v e n t i o n , which was s igned in 
N o v e m b e r 1950, r evea led no s i m i l a r d e v e l o p m e n t . N e v e r t h e l e s s , I do no t 
cons ide r t h a t t h e e v e n t u a l d i f ference in w o r d i n g b e t w e e n t h e two 
provis ions shou ld necessa r i ly lead t he C o u r t to apply a s t r i c t e r s t a n d a r d 
w h e n i n t e r p r e t i n g t h e C o n v e n t i o n . O n t h e c o n t r a r y , h a v i n g r e g a r d to t h e 
fact t h a t t he provis ions in t h e two i n s t r u m e n t s w e r e i n t e n d e d to reflect t h e 
s a m e u n d e r l y i n g phi losophy, I cons ide r t h a t t h e y shou ld so far as poss ib le 
be i n t e r p r e t e d in a cons i s t en t m a n n e r . 

2. It is well e s t ab l i shed t h a t Ar t i c l e 6 § 1 of t h e C o n v e n t i o n m u s t be 
r e a d as a who le . T h e r e is, as t h e ma jo r i t y j u d g m e n t r ecogn i ses , a logical 
r e l a t i o n s h i p b e t w e e n t h e publ ic n a t u r e of t h e p r o c e e d i n g s a n d the pub l i c 
p r o n o u n c e m e n t of t h e j u d g m e n t which is t he r e su l t of t hose p r o c e e d i n g s . 
If t h e pub l i c m a y l e g i t i m a t e l y be exc luded from t h e h e a r i n g for t h e 
p u r p o s e of p r o t e c t i n g t he i n t e r e s t s of c h i l d r e n or t h e p r i v a t e lives of 
p a r t i e s to a m a t r i m o n i a l d i s p u t e , t h e r e q u i r e m e n t t h a t t h e j u d g m e n t 
shou ld be p r o n o u n c e d publicly shou ld not be i n t e r p r e t e d in such a way as 
to u n d e r m i n e t h a t p r o t e c t i o n . It s e e m s to m e t h a t it is no t a sa t i s fac to ry 
a n s w e r to th is po in t to a r g u e t h a t t h e j u d g m e n t could be e n t i r e l y 
a n o n y m i s e d so t h a t it c o n t a i n e d no de t a i l s c a p a b l e of ident i fy ing t h e 
p a r t i e s or the c h i l d r e n c o n c e r n e d a n d / o r a b r i d g e d to t h e po in t w h e r e only 
t h e o p e r a t i v e p a r t of t h e c o u r t ' s dec is ion was m a d e publ ic . Even if such a 
cou r se could be said to be a d e q u a t e to p r o t e c t t h e i n t e r e s t s of t h e ch i l d r en 
or t h e p a r t i e s c o n c e r n e d , it is difficult to see how t h e pub l i ca t i on of a 
j u d g m e n t so a n o n y m i s e d a n d a b r i d g e d could be said to se rve t he a i m of 
pub l ic s c ru t ab i l i t y of jud ic i a l p r o c e e d i n g s . 

3. It is, m o r e o v e r , c lear from t h e case- law of t h e C o u r t t h a t , d e s p i t e 
i ts unqua l i f i ed t e r m s , t he r e q u i r e m e n t t h a t t he j u d g m e n t shal l be 
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p r o n o u n c e d publicly has b e e n i n t e r p r e t e d w i t h s o m e flexibility, t h e C o u r t 
e m p h a s i s i n g t h a t " in e a c h case t he form of publ ic i ty to be given to t he 
' j u d g m e n t ' u n d e r t he d o m e s t i c law of t h e r e s p o n d e n t S t a t e m u s t be 
a s ses sed in t h e l ight of t h e specia l f e a t u r e s of t he p r o c e e d i n g s in q u e s t i o n 
a n d by r e f e r e n c e to t he object a n d p u r p o s e of Ar t ic le 6 § 1" (See Pretto and 
Others v. Italy, j u d g m e n t of 8 D e c e m b e r 1983, Ser ies A no . 71 , p. 12, § 26; 
a n d see , m o s t r ecen t ly , Sziics v. Austria a n d Werner v. Austria, j u d g m e n t s of 
24 N o v e m b e r 1997, Reports of Judgments and Decisions 1997-VII) . T h u s , for 
e x a m p l e , in Axen v. Germany ( j u d g m e n t of 8 D e c e m b e r 1983, Ser ies A 
no. 72, p . 14, § 32) , pub l ic de l ivery of a dec is ion of a S u p r e m e C o u r t was 
held to be u n n e c e s s a r y , t he r e q u i r e m e n t s of Ar t ic le 6 b e i n g m e t by t he 
publ ic p r o n o u n c e m e n t of t h e j u d g m e n t s of t h e lower c o u r t s . M o r e 
i m m e d i a t e l y r e l e v a n t to t he p r e s e n t case , in Sutter, c i ted above , t h e C o u r t 
held t h e r e q u i r e m e n t s of Ar t ic le 6 to be sat isf ied by t h e fact t h a t " a n y o n e 
w h o could e s t ab l i sh an i n t e r e s t could consu l t or o b t a i n a copy of t h e full 
t ex t of t h e j u d g m e n t of t he Mi l i t a ry C o u r t of C a s s a t i o n " . It is t r u e t h a t 
Sutter has b e e n subject to s o m e ex t ra - jud ic ia l c r i t i c i sm. N e v e r t h e l e s s , 
t h e r e is n o t h i n g in m y view in t h e s u b s e q u e n t case - law of t h e C o u r t t o 
cas t a d o u b t on t h e a u t h o r i t y of t he dec is ion: on t h e c o n t r a r y , t h e case 
was exp res s ly c i t ed w i t h o u t d i s app rova l in Campbell and Fell i t self a n d , 
m o r e recen t ly , in Sziics a n d Werner, c i t ed above . 

4. T h e c o u n t y cour t j u d g m e n t s in t he p r e s e n t case , c o n c e r n e d as t h e y 
w e r e wi th c o n t e s t e d app l i c a t i ons he ld in c a m e r a for r e s i d e n c e o r d e r s in 
r e spec t of y o u n g c h i l d r e n a n d involving de t a i l s of t h e p r iva t e lives of t he 
p a r t i e s , fell c lear ly wi th in t he c a t e g o r y of j u d g m e n t to which l imi ted j jublic 
access m i g h t be r e g a r d e d as jus t i f i ed . As is n o t ed in t h e j u d g m e n t of t he 
C o u r t , a copy b o t h of t h e full t ex t of t h e j u d g m e n t a n d of t h e o r d e r s m a d e 
would have b e e n ava i lab le to anyone w h o could e s t ab l i sh a l e g i t i m a t e 
i n t e r e s t in o b t a i n i n g it. In p a r t i c u l a r t h e r e is no r e a s o n to bel ieve t h a t , 
h a d a n a p p l i c a t i o n b e e n m a d e for t h e g r a n d p a r e n t s of t h e first 
a p p l i c a n t ' s son to a t t e n d the h e a r i n g or to o b t a i n a copy of t he j u d g m e n t , 
such a n a p p l i c a t i o n would have b e e n re fused . In add i t i on , as is 
d e m o n s t r a t e d by the case of t h e first a p p l i c a n t , whose a p p e a l a g a i n s t t he 
refusal of his app l i ca t i on for a r e s idence o r d e r was d i smis sed in a publ ic ly 
p r o n o u n c e d j u d g m e n t , a p p e a l p r o c e e d i n g s a r e in p r a c t i c e he ld in o p e n 
cou r t a n d t h e j u d g m e n t of t h e C o u r t of A p p e a l is m a d e fully access ib le to 
t he publ ic . 

In t he se c i r c u m s t a n c e s , I cons ide r t h a t t h e r e was in t he case of 
b o t h apjal icants sufficient c o m p l i a n c e wi th t he publ ic i ty r e q u i r e m e n t s of 
Ar t ic le 6 § 1 of t he C o n v e n t i o n . 
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W e a r e u n a b l e to a g r e e wi th t h e major i ty in r e spec t of t he i r f indings 
t h a t n e i t h e r t h e r igh t to a pub l ic h e a r i n g nor t h e r igh t to pub l ic 
p r o n o u n c e m e n t of j u d g m e n t w e r e v io la ted in th i s case . 

1. As far as t he r igh t to a publ ic h e a r i n g is c o n c e r n e d we obse rve t h e 
following: in t h e d e t e r m i n a t i o n of a p e r s o n ' s civil r i g h t s a n d ob l iga t ions , or 
of a n y c r i m i n a l c h a r g e a g a i n s t h i m , Ar t i c l e 6 § 1 of t h e C o n v e n t i o n , in 
a d d i t i o n to r e q u i r i n g a " fa i r" h e a r i n g , p rov ides express ly for a r igh t to a 
" p u b l i c " h e a r i n g . T h e Ar t ic le t h e n m a k e s provis ion for t h e exc lus ion of t h e 
p r e s s a n d publ ic "from all or part of the trial", inter alia, "where the interests of 

juveniles or the protection of the private life of the parties so require, or to the extent 
strictly necessary in the opinion of the Court in special circumstances w h e r e 
publ ic i ty would p re jud ice t h e i n t e r e s t s of j u s t i c e " ( e m p h a s i s a d d e d ) . 

In o u r view, it is ev iden t f rom t h e w o r d i n g of Ar t ic le 6, r e g a r d b e i n g h a d 
to t h e above i ta l ic ised words , t h a t p r i v a t e h e a r i n g s c a n t a k e p lace only in 
r e spec t of specific p r o c e e d i n g s p e n d i n g before a cou r t if, in t h e op in ion of 
t h a t c o u r t , t h e cond i t ions set ou t in Ar t i c l e 6 for a p r iva t e h e a r i n g a r e 
ac tua l ly m e t , w i t h r e f e r e n c e to t h e n a t u r e a n d c i r c u m s t a n c e s of t h e 
specific case . 

P r i v a t e h e a r i n g s , t h e n , a p a r t f rom b e i n g a n e x c e p t i o n to t h e g e n e r a l 
r e q u i r e m e n t for pub l ic h e a r i n g s , can be ju s t i f i ed only if t he n e e d s of a 
p a r t i c u l a r case so d e m a n d ; a n d th i s has to be dec ided by t h e cou r t in any 
specific case w h e r e such a n issue a r i se s . It follows t h a t t h e e x c e p t i o n a l 
dec is ion to hold a p r i v a t e h e a r i n g c a n n o t be d e c i d e d in abstracto or by 
r e f e r e n c e to a c a t e g o r y of ca ses ; it m u s t be d e t e r m i n e d in concreto by 
r e f e r e n c e to t h e p a r t i c u l a r facts of a ca se . T h i s , we be l ieve , is t h e only 
i n t e r p r e t a t i o n which is c o m p a t i b l e wi th t he t e r m s of Ar t i c l e 6. For how 
c a n t h e possibi l i ty of exc lud ing t h e p r e s s a n d publ ic f rom p a r t of t h e 
t r i a l , for e x a m p l e , be i m p l e m e n t e d in abstracto or by r e f e r ence to a 
c a t e g o r y of cases w i t h o u t r e g a r d to t he facts a n d c i r c u m s t a n c e s of any 
c o n c r e t e case before t he cour t? T h i s is a lso t r u e for t h e o t h e r cond i t ions 
for a p r i v a t e h e a r i n g u n d e r Ar t i c l e 6. 

T h e ma jo r i ty accep t t h a t t he r e q u i r e m e n t u n d e r Ar t ic le 6 to hold public-
h e a r i n g s is t h e ru le a n d t h a t p r iva t e h e a r i n g s a r e t he e x c e p t i o n (see 
p a r a g r a p h s 37 a n d 39 of t h e j u d g m e n t ) . H o w e v e r , t h e ma jo r i t y p r o c e e d 
w i t h t h e following p ropos i t i on w i t h wh ich , for t he r e a s o n s m e n t i o n e d 
above , we en t i r e ly d i s a g r e e : 

"However, while the Court agrees that Article 6 § 1 states a general rule that civil 
proceedings, inter alia, should take place in public, it does not find it inconsistent with 
this provision for a State to designate an entire class of case as an exception to the 
general rule where considered necessary in the interests of morals, public order or 
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national security or where required by the interests of juveniles or the protection of the 
private life of the parties". 

In s u p p o r t of th is p ropos i t i on t he ma jo r i t y refer to Campbell and Fell v. the 
United Kingdom ( j u d g m e n t of 28 J u n e 1984, Se r i e s A no. 80, p . 42, §§ 87-88) . 
H o w e v e r , th is j u d g m e n t c a n n o t be t a k e n as a n a u t h o r i t y for t he a p p r o a c h 
of t he ma jo r i ty for t he following r e a s o n s . 

T h e decis ion to have a p r i v a t e h e a r i n g in M r C a m p b e l l ' s case did not 
follow from t h e a p p l i c a t i o n of a ru le of law ob l ig ing the j ud i c i a l a u t h o r i t i e s 
to c o n d u c t p r iva t e h e a r i n g s as a m a t t e r of g e n e r a l p r inc ip le , as in 
t h e p r e s e n t case . P r i v a t e h e a r i n g s w e r e c o n d u c t e d in cases like 
M r C a m p b e l l ' s as a m a t t e r of practice, t a k i n g in to a c c o u n t specific fac tors 
c o m m o n to t h e s e cases ( secur i ty p r o b l e m s , poss ible p r o p a g a t i o n of 
mal ic ious a l l ega t i ons by a p r i s o n e r a n d t h e l a t t e r ' s own wish for pr ivacy) 
(ibid., pp. 19-20 a n d 42, §§ 36, 86 a n d 87) . 

T h e a p p l i c a t i o n of t h e p r a c t i c e in q u e s t i o n in M r C a m p b e l l ' s case was 
rev iewed a n d accep t ed by the C o u r t a f te r a s c e r t a i n i n g t h a t , on t h e bas is of 
t he p a r t i c u l a r facts , t he c o n c e r n s ra i sed by t h e G o v e r n m e n t ex i s t ed a n d 
jus t i f i ed a p r iva t e h e a r i n g in a c c o r d a n c e wi th Ar t i c l e 6; the. C o u r t 
conc luded t h a t t h e r e w e r e "sufficient r e a s o n s of publ ic o r d e r a n d secur i ty 
just ifying t h e exclus ion of t h e p r e s s a n d publ ic from t h e p r o c e e d i n g s 
a g a i n s t M r C a m p b e l l " (ibid., p . 42 , §§ 86-88) . 

No t only a r e t h e facts of t h e p r e s e n t cases di f ferent f rom those in t he 
case of M r C a m p b e l l , b u t , m o r e i m p o r t a n t l y t h e dec is ions to have p r i v a t e 
h e a r i n g s in t h e p r e s e n t cases w e r e no t t a k e n by r e f e r e n c e to any specific 
facts app l i cab le to t he r e l e v a n t p r o c e e d i n g s bu t w e r e t h e d i rec t r e su l t of 
i m p l e m e n t i n g a g e n e r a l r u l e of l aw in t h e a b s e n c e of any c o n c r e t e c r i t e r i a . 
As a r e su l t , th is C o u r t is dep r ived of t h e possibi l i ty to e x a m i n e w h e t h e r or 
no t it was n e c e s s a r y to have t h e h e a r i n g s in t h e s e cases in c a m e r a . 

W e bel ieve t h a t t he l ega l r u l e in E n g l a n d , to t h e effect t h a t un le s s t h e 
cour t d i r e c t s o t h e r w i s e h e a r i n g s of family cases shou ld be in c a m e r a , is t h e 
r eve r se of w h a t Ar t ic le 6 d e m a n d s , n a m e l y , t h a t in civil p r o c e e d i n g s such 
as t he p r e s e n t t h e h e a r i n g s m u s t be he ld in publ ic un le s s t he cou r t ( and 
not any g e n e r a l ru l e of law) dec ides , excep t iona l ly , in t h e l ight of t h e 
p a r t i c u l a r facts , n a t u r e or c i r c u m s t a n c e s of t h e c o n c r e t e case before it t o 
exc lude t h e p r e s s a n d publ ic f rom all or p a r t of t h e t r i a l on a n y of t h e 
g r o u n d s specif ied in Ar t i c l e 6. In a c t u a l fact in t h e p r e s e n t cases , as 
p o i n t e d ou t above , t he cou r t s did not dec ide to hold p r i v a t e h e a r i n g s 
af ter a s se s s ing t h e r e l e v a n t facts bu t p r o c e e d e d to p r i v a t e h e a r i n g s 
b e c a u s e t h a t was t h e pos i t ion u n d e r t h e Engl i sh ru les of p r o c e d u r e . T h i s 
is c lear ly re f lec ted in t he r e l e v a n t j u d g m e n t s of t he d o m e s t i c c o u r t s . 

In t he second a p p l i c a n t ' s case , t he c o u n t y c o u r t ' s j u d g m e n t p r o n o u n c e d 
on 14 M a r c h 1996 s t a t e s : 
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"I do not feel that I have any power, even if I wished to do - which I do not - to hear 
this part icular case in open court. I think I would be breaking the law, in the sense that I 
would be interpret ing in a perverse manner the rules of court laid down under the 
Children Act. Therefore, despite all the a rguments to the contrary - and again I 
commend the way in which they were presented to me - I feel I have no alternative but 
to direct that the hearing of this case shall be in camera." (See paragraph 21 of the 
judgment ) 

In a n ea r l i e r p a r t of t he s a m e j u d g m e n t t h e j u d g e obse rved : 

"... But finally I dispose of this case, I am afraid, in a very simplistic manner . The rules 
of court - the Family Proceedings Rules - ... came into force on 14 October 1991, which 
coincided with the coming into force of virtually the whole of the substantial provisions 
of the Children Act. I think I must approach this case in this manner . " 

In t h e j u d g m e n t of t he C o u r t of A p p e a l of 20 J u n e 1996, Lord J u s t i c e 
But le r -S loss c o n s i d e r e d t h a t it was a b u n d a n t l y c lea r t h a t t h e cou r t s w e r e 
b o u n d by the F a m i l y P r o c e e d i n g s R u l e s to h e a r chi ld cases gene ra l l y in 
p r i v a t e . T u r n i n g to t h e decis ion of t he c o u n t y cour t j u d g e w h o had h e a r d 
t h e second a p p l i c a n t ' s case , Lord J u s t i c e But le r -S loss found t h a t , d e s p i t e 
t h e s t r o n g l a n g u a g e used in his dec is ion , t h e j u d g e h a d co r rec t ly 
r ecogn i sed t h a t t h e p r e - e x i s t i n g p r a c t i c e of h e a r i n g chi ld cus tody cases in 
p r i v a t e h a d b e e n r e s t a t e d in t h e Fami ly P r o c e e d i n g s R u l e s 1991, wh ich 
p rov ided for excep t i ons only w h e r e t he case h a d u n u s u a l f e a t u r e s . S ince 
t h e a p p l i c a n t ' s case was r u n of t h e mill , fol lowing the g e n e r a l p r ac t i ce was 
a p p r o p r i a t e . 

It is co r rec t , as t he m a j o r i t y s t a t e in t h e j u d g m e n t , t h a t Eng l i sh 
t r i b u n a l s have a d i sc re t ion to hold C h i l d r e n Act p r o c e e d i n g s in publ ic if 
m e r i t e d by t h e specia l f e a t u r e s of t h e case , a n d t h a t t h e j u d g e m u s t 
cons ide r w h e t h e r or no t to exerc i se his or h e r d i s c r e t i on in th is r e spec t if 
r e q u e s t e d by o n e of t h e p a r t i e s . H o w e v e r , in t h e l ight of t h e foregoing , it is 
ev iden t t h a t th i s d i sc re t ion is t he r eve r se of w h a t is r e q u i r e d by Ar t ic le 6. 
In exe rc i s ing his or h e r d i s c r e t i on t h e j u d g e p r o c e e d s on t h e p r e m i s e t h a t 
all h e a r i n g s u n d e r t he C h i l d r e n Act shou ld be in p r i v a t e , w i t h o u t 
e x a m i n i n g t h e r e a s o n s for such a c o u r s e . It is m o r e o v e r s t r i k ing t h a t , on 
t h e bas i s on t h e m a t e r i a l p laced before ou r C o u r t , it a p p e a r s t h a t th i s 
d i s c r e t i o n is exe rc i sed in favour of a pub l ic h e a r i n g only in q u i t e 
e x c e p t i o n a l cases . 

W e bel ieve t h a t t h e g e n e r a l legal ru le a g a i n s t pub l ic h e a r i n g s app l i ed 
in t h e s e cases is i n c o m p a t i b l e not only wi th t h e w o r d i n g b u t a lso wi th t h e 
bas ic object ive a n d ph i losophy of t he r e q u i r e m e n t for pub l i c h e a r i n g s 
u n d e r Ar t ic le 6, n a m e l y t h e p r o t e c t i o n of l i t i gan t s aga ins t t h e 
a d m i n i s t r a t i o n of j u s t i c e in s ec re t w i th no publ ic s c r u t i n y a n d t h e 
m a i n t e n a n c e of conf idence in t h e c o u r t s . As p o i n t e d ou t in Sutter 
v. Switzerland ( j u d g m e n t of 22 F e b r u a r y 1984, Se r i e s A no . 74, p . 12, § 26) : 

"By rendering the administrat ion of justice visible, publicity contributes to the 
achievement of the aim of Article 6 § I, namely a fair trial, the guarantee of which is 



B. AND P. v. THE UNITED KINGDOM JUDGMENT - 401 
DISSENTING OPINION OF JUDGE LOUCAIDES JOINED BY JUDGE TULKENS 

one of the fundamental principles of any democrat ic society, within the meaning of the 
Convention". 

T h e ma jo r i ty r e fe r to c e r t a i n facts of t h e specific p r o c e e d i n g s in o r d e r 
to jus t i fy , in t e r m s of t h e r e l e v a n t excep t i ons u n d e r Ar t i c l e 6, t h e i r b e i n g 
he ld in p r iva t e . In p a r t i c u l a r t h e y refer to t h e fact t h a t t h e p r o c e e d i n g s in 
q u e s t i o n " c o n c e r n e d t h e r e s i d e n c e of e a c h m a n ' s son following t h e 
p a r e n t s ' d ivorce or s e p a r a t i o n " and t h a t " [ t ] o enab l e t h e d e c i d i n g j u d g e 
to g a i n as full a n d a c c u r a t e a p i c t u r e as possible of t he a d v a n t a g e s a n d 
d i s a d v a n t a g e s of t h e va r ious r e s idence a n d con tac t op t i ons o p e n to t he 
chi ld, it is e s s e n t i a l t h a t t h e p a r e n t s a n d o t h e r w i t n e s s e s feel ab le to 
e x p r e s s t h e m s e l v e s cand id ly on highly p e r s o n a l i ssues w i t h o u t fear of 
publ ic cur ios i ty or c o m m e n t " (see p a r a g r a p h 38 of t he j u d g m e n t ) . 
H o w e v e r , t h e s e issues w e r e n e i t h e r r a i s ed before t h e d o m e s t i c c o u r t s no r 
cons ide r ed by t h e m w h e n t h e y a r r ived a t t h e i r dec is ions to hold p r iva t e 
h e a r i n g s , wh ich , as m e n t i o n e d above , followed from an a u t o m a t i c 
app l i ca t i on of t h e g e n e r a l ru le of l aw in a c c o r d a n c e w i t h t h e Family-
P r o c e e d i n g s R u l e s 1991. T h e r e a s o n s for a d o m e s t i c c o u r t ' s dec is ion 
c a n n o t be supp l i ed ex post facto a n d c e r t a i n l y no t by th is C o u r t . 

2. As r e g a r d s t he f ind ing of t h e ma jo r i t y t h a t t h e fact t h a t t h e 
j u d g m e n t s w e r e no t p r o n o u n c e d publicly does not a m o u n t to a v io la t ion 
of Ar t ic le 6, w i t h which f ind ing we a lso d i s a g r e e , we would like to s t a t e 
t h e following. 

W e shou ld first like to recal l t h a t t h e ob l iga t ion u n d e r Ar t i c l e 6 to 
p r o n o u n c e j u d g m e n t s publ ic ly is e x p r e s s e d in unqua l i f i ed t e r m s a n d , as 
p o i n t e d ou t in Campbell and Fell (op. cit . , p . 4 3 , § 90 ) , t h a t ob l iga t ion is no t 
subjec t to any impl i ed l i m i t a t i o n s . I n t h e w o r d s of t h e C o u r t , 

"Bearing in mind the terms of Article 17 and the importance of the principle of 
publication, the Court does not consider that that principle may be regarded as subject 
to an implied limitation as suggested by the Government ." 

H o w e v e r , t h e ma jo r i ty rely on Sutter (op. cit. , p . 14, § 33) a n d find t h a t 
t he C o n v e n t i o n did not r e q u i r e m a k i n g ava i lab le to t he g e n e r a l pub l i c t h e 
r e s i d e n c e j u d g m e n t s in t h e p r e s e n t cases b e c a u s e " a n y o n e w h o can 
es t ab l i sh a n i n t e r e s t m a y consu l t or o b t a i n a copy of t h e full t e x t of t h e 
o r d e r s a n d / o r j u d g m e n t s of f i r s t - ins tance c o u r t s in chi ld r e s i d e n c e cases , 
a n d t h a t t he j u d g m e n t s of t h e C o u r t of A p p e a l a n d of f i r s t - ins tance c o u r t s 
in cases of specia l i n t e r e s t a r e rou t ine ly p u b l i s h e d , t h e r e b y e n a b l i n g t h e 
public, to s t u d y t h e m a n n e r in which t h e c o u r t s g e n e r a l l y a p p r o a c h such 
cases a n d t h e p r inc ip les app l i ed in d e c i d i n g t h e m " (see p a r a g r a p h 47 of 
t he j u d g m e n t ) . 

In Sutter, t h e C o u r t r e i t e r a t e d t he p r inc ip le t h a t publ ic i ty of j u d g m e n t s 
is n e c e s s a r y u n d e r Ar t ic le 6 a n d clar i f ied t h a t such publ ic i ty m i g h t be 
ach ieved by o t h e r m e a n s , bes ides r e a d i n g t h e m ou t a loud . It w e n t on to 
find t h a t t h e fact t h a t " a n y o n e w h o could e s t ab l i sh a n i n t e r e s t m a y 
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consu l t or o b t a i n a copy of t h e full t ex t of j u d g m e n t s of t h e Mi l i t a ry C o u r t 
of C a s s a t i o n " a m o u n t e d to a n a c c e p t a b l e fo rm of publ ic i ty . T h e C o u r t 
n e i t h e r d i s p e n s e d w i t h the r e q u i r e m e n t of publ ic i ty no r did it accep t t h a t 
s u c h pub l ic i ty could be subjec t to any l i m i t a t i o n s . T h i s was m a d e even 
c l e a r e r in t h e s u b s e q u e n t dec is ion of t he C o u r t of 28 J u n e 1998 in 
Campbell and Fell. 

T h e ma jo r i t y s e e m to have d i s r e g a r d e d the fact, c o n f i r m e d before it by 
t h e G o v e r n m e n t , t h a t , in t h e case of family p r o c e e d i n g s , p e r s o n s w h o 
e s t ab l i sh an i n t e r e s t c a n n o t a u t o m a t i c a l l y , as of r igh t , consu l t or o b t a i n a 
copy of a full t e x t of t he r e l e v a n t o r d e r s a n d / o r j u d g m e n t s . Such copies 
can be o b t a i n e d by th i rd p a r t i e s only if leave is granted by t h e j u d g e or 
d i s t r i c t j u d g e (see R u l e 4 .23(1) of the Fami ly P r o c e e d i n g s Ru les 1991, 
p a r a g r a p h s 29 a n d 43 of t h e j u d g m e n t ) . T h e ma jo r i ty a lso refer to t h e 
fact t h a t " t h e j u d g m e n t s of t h e C o u r t of A p p e a l a n d of first-instance 
c o u r t s in cases of specia l i n t e r e s t a r e rou t ine ly p u b l i s h e d " (see 
p a r a g r a p h 47 of t h e j u d g m e n t ) . B u t a g a i n t h e ma jo r i t y do not s e e m to 
have given sufficient we igh t to t h e fact t h a t such r o u t i n e pub l i ca t ion 
c o n c e r n s only "cases of special interest" (see p a r a g r a p h 43 of t h e j u d g m e n t ) . 

T h e ma jo r i t y f u r t h e r re ly on t h e p ropos i t i on t h a t s ince " t h e d o m e s t i c 
a u t h o r i t i e s w e r e jus t i f ied in c o n d u c t i n g t h e s e p r o c e e d i n g s in c h a m b e r s in 
o r d e r to p r o t e c t t h e pr ivacy of t h e c h i l d r e n a n d the p a r t i e s a n d to avoid 
p re jud i c ing t h e i n t e r e s t s of j u s t i c e ... to p r o n o u n c e t h e j u d g m e n t in publ ic 
wou ld , t o a l a rge e x t e n t , f r u s t r a t e t h e s e a i m s " (see p a r a g r a p h 46 of t h e 
j u d g m e n t ) . T h i s was also t he a r g u m e n t of t he G o v e r n m e n t . 

H o w e v e r , a s i m i l a r a r g u m e n t was r e j ec t ed by the C o u r t in Campbell and 
Fell, c i ted above , wh ich s t a t e s : 

"The Government relied in this context too on problems of security and public order; 
they further submit ted that , if it was considered that the power to exclude the public 
applied only to the trial as distinct from pronouncement of the judgment , this part icular 
requirement of Article 6 should be read as subject to the implied limitation that 
members of the public could legitimately be excluded in those cases in which 
disciplinary offences by prisoners were adjudicated upon." (pp. 42-43, § 89) 

T h e a n s w e r of t h e C o u r t was given: 

"the Court does not consider that [the principle of publication] may be regarded as 
subject to an implied limitation as suggested by the Government ." (p. 43, § 90) 

T h e major i ty ' s r e a s o n i n g a p p e a r s at first s ight r e a s o n a b l e . H o w e v e r , 
w h a t h a s t a k e n p lace in a p r i v a t e h e a r i n g does no t have to be fully 
r e f l ec ted in a publicly p r o n o u n c e d j u d g m e n t a n d c a r e c a n be t a k e n to 
e n s u r e t h a t n a m e s a n d o t h e r i n f o r m a t i o n which m i g h t lead to 
iden t i f i ca t ion of t he p a r t i e s or de t a i l s a b o u t t h e family 's p e r s o n a l life c a n 
be o m i t t e d f rom t h e j u d g m e n t w i t h o u t affect ing t he c la r i ty of t h e 
a p p r o a c h a n d the so lu t ion given by the cou r t to the issues a r i s i ng in t h e 



B. AND P. v. THE UNITED KINGDOM JUDGMENT - 41« 
DISSENTING OPINION OF JUDGE LOUCAIDES JOINED BY JUDGE TULKENS 

case , which shou ld be m a d e publ ic in o r d e r t o ach ieve t he p u r p o s e of pub l ic 
sc ru t iny . 

F inal ly we would like to e x p r e s s o u r d i s a g r e e m e n t w i t h t h e a p p r o a c h of 
t h e ma jo r i t y as s t a t e d in p a r a g r a p h 48 of t he j u d g m e n t , a c c o r d i n g to 
which a l i t e ra l i n t e r p r e t a t i o n of t he provis ions of Ar t ic le 6 c o n c e r n i n g the 
p r o n o u n c e m e n t of j u d g m e n t s would be " u n n e c e s s a r y for t he p u r p o s e s of 
publ ic s c ru t iny [and] m i g h t even f r u s t r a t e t h e p r i m a r y a i m of Ar t ic le 6 § 1, 
wh ich is to s ecu re a fair h e a r i n g " . T h i s conc lus ion a p p e a r s to be b a s e d on a 
m i s c o n c e p t i o n of t h e s t a t e m e n t in p a r a g r a p h 34 of t h e j u d g m e n t in Sutter 
t h a t ".. . a l i t e ra l i n t e r p r e t a t i o n of t h e t e r m s of Ar t i c l e 6 § 1, c o n c e r n i n g 
p r o n o u n c e m e n t of t he j u d g m e n t , s e e m s to be too r igid a n d not n e c e s s a r y 
for ach iev ing t h e a i m s of Ar t ic le 6". 

It is c lea r f rom w h a t follows ( t h a t is: " T h e C o u r t t h u s a g r e e s w i t h t h e 
G o v e r n m e n t a n d t h e ma jo r i t y of t he C o m m i s s i o n in conc lud ing t h a t t h e 
C o n v e n t i o n did not r e q u i r e t he r e a d i n g ou t a loud of t he j u d g m e n t 
de l ive red a t t he final s t a g e of t he p r o c e e d i n g s " ) t h a t t h e C o u r t in Sutter 
was no t i n t r o d u c i n g , by t h a t s t a t e m e n t , a g e n e r a l flexibili ty ru le t h a t 
could jus t i fy d i s p e n s i n g w i t h t he r e q u i r e m e n t of pub l i ca t i on of 
j u d g m e n t s in all c i r c u m s t a n c e s . T h e C o u r t was s imply a c c e p t i n g t h a t 
such pub l i ca t i on does not necessa r i ly have to be in t h e form of "... 
[a] r e a d i n g ou t a loud of t he j u d g m e n t " . 

For t h e above r e a s o n s we a lso d i s a g r e e wi th t h e second conclus ion of 
t h e ma jo r i t y t h a t ".. . t h e C o n v e n t i o n did not r e q u i r e m a k i n g ava i l ab le to 
t h e g e n e r a l publ ic t he r e s i d e n c e j u d g m e n t s in t he p r e s e n t cases , a n d t h a t 
t h e r e has b e e n no viola t ion of Ar t i c l e 6 § 1 in th is r e s p e c t " (see 
p a r a g r a p h 49 of t he j u d g m e n t ) . 

In our op in ion Ar t ic le 6 h a s b e e n v io la t ed in th is case b o t h b e c a u s e of 
t he p r iva t e h e a r i n g of t h e r e l evan t p r o c e e d i n g s a n d b e c a u s e of t he fact 
t h a t the j u d g m e n t s w e r e not m a d e ava i l ab le to t he pub l i c . 
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SOMMAIRE 1 

Non-public i té des débats et du prononcé des jugements dans le cadre des 
procédures civiles concernant des enfants 

Article 6 § 1 

Audience publique - Prononcé public - Procédure civile - Procédures concernant des enfants -
Son-publicité des débats dans le cadre des procédures civiles concernant des enfants — 
Circonstances dans lesquelles l'article 6 prévoit d'interdire l'accès de la salle d'audience au 
public - Catégorie entière d'affaires soustraite du champ d'application de la règle générale de 
publicité - Pouvoir discrétionnaire du tribunal de tenir des audiences publiques - Non-publicité 
du prononcé des jugements dans le cadre des procédures civiles concernant des enfants - Risque de 
contradiction entre le prononcé des jugements en public et les objectifs de la non-publicité de la 
procédure - Accessibilité des jugements aux personnes intéressées - Publication systématique des 
affaires présentant un intérêt 

* 
* * 

Dans le cadre de procédures distinctes, les requérants saisirent tous deux les 
tribunaux en vue d'obtenir une ordonnance leur confiant la garde de leur enfant 
et sollicitèrent la publicité des débats et du prononcé des jugements . Leurs 
demandes de publicité furent refusées, et leurs appels respectifs furent rejetés 
par la Cour d'appel qui s'appuya sur l'article 4 § 16 7) du règlement de 1991 sur 
les procédures relatives aux affaires familiales, lequel énonce : «Sauf si le tribunal 
en décide aut rement , les audiences sur le fond ou sur la mise en état [relevant de la 
loi de 1989 sur les enfants] (...) se déroulent à huis clos.» La Cour d'appel confirma 
que les juges du fond n'avaient pas outrepassé leur pouvoir discrétionnaire en 
refusant d 'examiner publiquement les demandes de garde. Les demandes des 
requérants en vue d'obtenir des ordonnances de garde lurent par la suite rejetées 
par des décisions prononcées à huis clos. 

1. Article 6 § 1 : a) Les procédures relatives à la garde d'enfants représentent des 
exemples types d'une situation dans laquelle il peut se justifier d'interdire l'accès 
de la salle d'audience à la presse et au public, afin de protéger la vie privée de 
l'enfant concerné et des parties et d'éviter de nuire aux intérêts de la justice. 
Pour permet t re au juge du fond de se faire une image aussi complète et précise 
que possible des avantages et inconvénients des différentes possibilités quant à la 
garde et au droit de visite, il est essentiel que les parents et autres témoins aient le 
sentiment de pouvoir s 'exprimer franchement sur des questions très personnelles 
sans avoir à craindre la curiosité ou les commentaires du public. Si l'article 6 § 1 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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énonce que de manière générale les procédures civiles doivent se dérouler en 
public, il n'est pas incompatible avec cette disposition de soustraire toute une 
catégorie d'affaires du champ d'application de cette règle générale lorsque cela 
est jugé nécessaire à la protection de la morale, de l'ordre public ou de la sécurité 
nationale, ou pour préserver les intérêts de mineurs et la vie privée des parties. On 
peut donc considérer que le droit procédural anglais traduit concrètement les 
exceptions générales prévues par l'article 6 § 1. En outre, les juridictions 
anglaises jouissent du pouvoir discrétionnaire de conduire en public les 
procédures relevant de la loi sur les enfants lorsqu'elles estiment que les 
caractéristiques de l'affaire appellent une telle publicité, et le juge a l'obligation, 
lorsque l'une des parties le lui demande, d 'examiner s'il doit exercer son pouvoir à 
cet égard. En l'espèce, les tribunaux ont conclu que rien ne justifiait la publicité 
des débats. 

Conclusion : non-violation (cinq voix contre deux). 

b) Les autorités internes étaient fondées à mener les procédures à huis clos pour 
protéger la vie privée des enfants et des parties et pour éviter de nuire aux intérêts 
de la justice, et un prononcé public des jugements saperait dans une large mesure 
ces objectifs. Toute personne pouvant justifier d'un intérêt peut consulter ou se 
procurer une copie du texte intégral des ordonnances et/ou des jugements de 
première instance rendus dans les affaires de garde d'enfants, et les décisions de
là Cour d'appel et des tribunaux de première instance dans les affaires présentant 
un intérêt particulier sont systématiquement publiées, ce qui permet au public de 
voir quels sont le raisonnement généralement suivi et les principes appliqués par 
les tribunaux lorsqu'ils s tatuent sur de pareilles affaires. Eu égard à la nature de la 
procédure et à la forme de publicité prévue par le droit interne, une interprétation 
littérale de l'article 6 § 1 quant au prononcé des jugements serait non seulement 
inutile aux fins d'un contrôle du public mais pourrait même être préjudiciable au 
but premier, à savoir garantir un procès équitable. 
Conclusion : non-violation (cinq voix contre deux). 

2. Article 10: eu égard à la conclusion selon laquelle il se justifiait de mener à huis 
clos les procédures relatives à la garde d'enfants et de limiter l'accès du grand 
public aux jugements , il n'y a pas lieu d 'examiner séparément le grief tiré de 
l'article 10 selon lequel les requérants ont été empêchés de divulguer toute 
précision concernant la procédure et les décisions. 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

Sutler c. Suisse, arrêt du 22 février 1984, série A n° 74 
Campbell et Fell c. Royaume-Uni, arrêt du 28 juin 1984, série A n" 80 
Doorson c. Pays-Bas, arrêt du 26 mars 1996, Recueil des arrêts et décisions 1996-11 
Findlay c. Royaume-Uni, arrêt du 25 février 1997, Recueil 1997-1 
Z c. Finlande, arrêt du 25 février 1997, Recueil 1997-1 
T. c. Royaume-Uni [GC], n° 24724/94, 16 décembre 1999, non publié 

Jasper c. Royaume-Uni [GC], n° 27052/95, 16 février 2000, non publié 
Riepan c. Autriche, n° 35115/97, CEDH 2000 -XII 
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E n l 'a f fa ire B . e t P. c. R o y a u m e - U n i , 

L a C o u r e u r o p é e n n e des Dro i t s d e l ' H o m m e ( t r o i s i è m e sec t i on ) , 

s i é g e a n t en u n e c h a m b r e c o m p o s é e de : 

M M . J . -P . COSTA, président, 

L. LOUCAIDES, 

P . KURIS , 

M""' F . TULKENS, 

Sir Nicolas BRATZA, 

M , m ' H . S . GREVE, 

M. K. T\\A]\, juges, 

et d e M'1 1 1' S. DOLLÉ,greffiers de section, 

A p r è s en avoir d é l i b é r é en c h a m b r e d u consei l les 14 n o v e m b r e 2000 et 

3 avri l 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. A l 'o r ig ine de l 'affaire se t r o u v e n t d e u x r e q u ê t e s (n"s 36337/97 et 

35974/97) d i r i g é e s c o n t r e le R o y a u m e - U n i d e G r a n d e - B r e t a g n e e t 

d ' I r l a n d e d u N o r d et d o n t d e u x r e s s o r t i s s a n t s de cet E t a t , B. (« le 

p r e m i e r r e q u é r a n t » ) et P. (« le second r e q u é r a n t » ) , ava i en t saisi la 

C o m m i s s i o n e u r o p é e n n e des D r o i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 

1™ a o û t 1996 et le 31 j a n v i e r 1997 r e s p e c t i v e m e n t , en v e r t u d e l ' anc ien 

a r t i c le 25 d e la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de l ' H o m m e et des 

L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le p r e m i e r r e q u é r a n t , q u i a é t é a d m i s a u bénéf ice de l ' a s s i s t ance 

j u d i c i a i r e , a é t é r e p r é s e n t é p a r M1' J . W e l c h , avoca t a u b a r r e a u de 

L o n d r e s . Le second r e q u é r a n t a é t é e x c e p t i o n n e l l e m e n t a u t o r i s é à 

a s s u m e r l u i - m ê m e la dé fense de ses i n t é r ê t s (a r t ic le 36 du r è g l e m e n t de 

la C o u r ) . Le g o u v e r n e m e n t b r i t a n n i q u e («le G o u v e r n e m e n t » ) a é t é 

r e p r é s e n t é p a r son a g e n t , M . M. E a t o n , et p a r la su i t e p a r M"" R. M a n d a i , 

t ous d e u x d u m i n i s t è r e d e s Affaires é t r a n g è r e s et d u C o m m o n w e a l t h . 

3 . Les r e q u é r a n t s a l l é g u a i e n t la v io la t ion de l eu rs d r o i t s à la pub l ic i t é 

des d é b a t s et du p r o n o n c é des j u g e m e n t s g a r a n t i s p a r l ' a r t ic le 6 § 1 d e la 

C o n v e n t i o n et de leur d ro i t à la l i be r t é d ' e x p r e s s i o n p r o t é g é p a r 

l ' a r t ic le 10. 

4. Les r e q u ê t e s ont é t é t r a n s m i s e s à la C o u r le 1 e r n o v e m b r e 1998, d a t e 

d ' e n t r é e en v i g u e u r du Pro toco le n u 11 à la C o n v e n t i o n (ar t ic le 5 § 2 dud i t 

P r o t o c o l e ) . El les on t é t é a t t r i b u é e s à la t r o i s i è m e sec t ion d e la C o u r 

(a r t ic le 52 § 1 du r è g l e m e n t ) . 

5. A p r è s avoir consu l t é les p a r t i e s , le p r é s i d e n t de la c h a m b r e a déc idé 

q u e , d a n s l ' i n t é rê t d ' u n e b o n n e a d m i n i s t r a t i o n de la j u s t i c e , il y avai t 
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eu l ieu de p r o c é d e r s i m u l t a n é m e n t à l ' i n s t ruc t ion des d e u x affa i res . 

Les r e q u ê t e s ont é t é j o i n t e s le 14 n o v e m b r e 2000 (ar t ic le 43 d u 

r è g l e m e n t ) . 

6. P a r d e u x déc is ions d u 14 s e p t e m b r e 1999, la c h a m b r e a d é c l a r é les 

r e q u ê t e s p a r t i e l l e m e n t r e c e v a b l e s ' . 

7. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t on t d é p o s é d e s 

o b s e r v a t i o n s éc r i t e s s u r le fond des affaires (a r t ic le 59 § 1 du r è g l e m e n t ) . 

8. Le 2 n o v e m b r e 2000, le v i ce -p rés iden t de la c h a m b r e a déc idé , à 

t i t r e p rov iso i re , q u e les affaires d e v a i e n t ê t r e d é s i g n é e s p a r les in i t i a les 

des r e q u é r a n t s . C e t t e déc is ion a é t é c o n f i r m é e p a r le p r é s i d e n t le 

14 n o v e m b r e 2000 (a r t i c les 33 § 3 et 47 § 3 du r è g l e m e n t ) . 

U n e a u d i e n c e s 'est d é r o u l é e en publ ic au Pa la i s des Dro i t s de l ' H o m m e , 

à S t r a s b o u r g , le 14 n o v e m b r e 2000 (a r t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

— pour le Gouvernement 

M m c R. MANDAI., m i n i s t è r e d e s Affaires é t r a n g è r e s 

et du C o m m o n w e a l t h , 

M. A. MOYLAN OC, 

M'1"' K . BIRCH, Lord Chancellor's Department, 

— pour le premier requérant 

M M . A. MCFARLANE OC, 

T. EICKE, 

J . W F . L C H , d i r e c t e u r j u r i d i q u e d e L ibe r ty , 

— pour le second requérant 

Le second r e q u é r a n t a a s s u r é l u i - m ê m e sa dé fense . 

La C o u r a e n t e n d u en leurs d é c l a r a t i o n s M. M c F a r l a n e , le second 

r e q u é r a n t et M . M o y l a n . 

9. La C o u r a c o n s t a t é avec u n e p ro fonde i n d i g n a t i o n q u ' a u cours d e 

l ' a u d i e n c e M. M c F a r l a n e et le second r e q u é r a n t ont m e n t i o n n é les n o m s 

d e s r e q u é r a n t s , de l eu r s a n c i e n n e s c o m p a g n e s et d e l eu r s e n f a n t s , a u 

m é p r i s d e la déc is ion d u v i ce -p rés iden t du 2 n o v e m b r e 2000. 

agente, 

conseil, 

conseillère ; 

conseils, 

solici tor ; 

1. Note du greffe : les décisions de la Cour sont disponibles au greffé. 
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E N FAIT 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

A. Le p r e m i e r r e q u é r a n t 

10. Le 5 févr ier 1993, le r e q u é r a n t et sa c o m p a g n e , X , e u r e n t u n fils. 

En m a r s 1993, X et son en fan t c e s s è r e n t de vivre avec le r e q u é r a n t . 

11. En s e p t e m b r e 1993, le r e q u é r a n t saisit la county court en vue 

d ' o b t e n i r la g a r d e de son fils, en v e r t u de l ' a r t ic le 8 § 1 de la loi de 1989 

su r les e n f a n t s (Children Act 1989). E n j a n v i e r 1994, le t r i b u n a l confia la 

g a r d e de l ' enfant à X et a c c o r d a un d ro i t de visite au r e q u é r a n t . 

12. En 1994, X é p o u s a Y et , d é b u t 1996, e n g a g e a u n e p r o c é d u r e de 

d ivorce . Le r e q u é r a n t p r é t e n d q u ' e n avril ou m a i 1996 ses p a r e n t s 

r e ç u r e n t u n e l e t t r e a n o n y m e à l aque l l e é t a i t j o i n t e u n e longue 

d é c l a r a t i o n sous s e r m e n t fai te pa r X , qu i exposa i t en d é t a i l les gr iefs de 

celle-ci à l ' éga rd de Y - a lcoo l i sme et v io lence n o t a m m e n t . 

13. Le 3 j u i n 1996, le r e q u é r a n t sais i t à n o u v e a u la county court, 

sol l ic i tant u n e modi f ica t ion de l ' o r d o n n a n c e de g a r d e r e n d u e en j a n v i e r 

1994. Le j u g e c h a r g é de l 'affaire avai t dé jà é m i s onze o r d o n n a n c e s 

c o n c e r n a n t le fils de l ' i n t é r e s s é . 

14. Le 10 j u i n 1996, i n v o q u a n t n o t a m m e n t les a r t i c l e s 6 e t 10 d e la 

C o n v e n t i o n , le r e q u é r a n t sol l ic i ta la pub l ic i t é d e s d é b a t s c o n c e r n a n t sa 

d e m a n d e de g a r d e et du p r o n o n c é d u j u g e m e n t . Le j u g e r e j e t a sa 

d e m a n d e au cour s d ' u n e a u d i e n c e d e mise en é t a t t e n u e à huis clos le 

14 j u i n 1996. Selon le p rocès -ve rba l de l ' aud i ence , le j u g e t r a i t a c o m m e 

suit la d e m a n d e d e pub l ic i t é : 

«Le juge: Vous demandez aujourd'hui à ce qu'il soil ordonné que les débats relatifs à 

votre demande [de garde] ainsi que le prononcé du jugement cpii s'ensuivra soient 

publics. J e peux t rai ter cette demande sur-le-champ. Les affaires concernant des 

enfants ne sont pas entendues en public. Cela n'a rien à voir avec les parents , il s'agit 

de la protection de l'enfant. 

Le demandeur: Oui, je comprends. Je souhaiterais que les débats et le prononcé du 

jugement soient publics en l'espèce. 

Le juge: De toute façon, j e n'ai pas le pouvoir, je pense, d 'ordonner la publicité des 
débats et du prononcé. Le Parlement a dicté le huis clos, vous comprenez?» 

Le j u g e d o n n a a lors d ive r ses i n s t r u c t i o n s c o n c e r n a n t la d e m a n d e d e 

g a r d e . A la fin de l ' aud i ence , il fit o b s e r v e r : 

«Afin d'éviter toute ambiguïté , j 'ordonne le huis clos pour l 'audience d'aujourd'hui et, 
comme vous le savez, personne - pas même la partie à la procédure - n'est autorisé à 
révéler en dehors du tribunal quoi que ce soit sur ce qui s'est passé au cours de 
l 'audience (...). Toute divulgation éventuelle const i tuera un contempl ojcourt, pour lequel 
vous risquez l 'emprisonnement, vous comprenez? (...) Afin d'éviter toute ambiguïté, 
j ' o rdonne également que la prochaine audience se déroule à huis clos. J e ne pense pas 
qu'il soit dans l'intérêt de [l 'enfant] qu'il en soit au t rement . (...) » 
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15. Le r e q u é r a n t i n t e r j e t a appe l de c e t t e déc is ion d e v a n t la C o u r 

d ' a p p e l (Court of Appeal) qu i le d é b o u t a le 22 ju i l l e t 1996. E n r e n d a n t son 

a r r ê t , la j u g e Bracewel l r e l e v a : 

«L'article 4 § 16 7) [du règlement de 1991 sur les procédures relatives aux affaires 
familiales (Family Proceedings Rides 1991)] énonce: 

«Sauf si le tribunal en décide au t rement , les audiences sur le fond ou sur la mise 
en état tenues dans le cadre des procédures auxquelles s'applique le présent chapitre 
se déroulent à huis clos.» 

(...) [C]ette disposition particulière régit les procédures relevant de la loi de 1989 sur 
les enfants et prévoit que les audiences se déroulent à huis clos, sauf décision contraire . 
Le tribunal a donc la faculté de siéger en public. 

Le requérant a fondé sa demande de publicité des débats non pas sur un point de droit 
et/ou sur l'existence d 'un intérêt public, mais sur les points suivants: 

1) Les services sociaux et l 'assistant social manda té par le tribunal n'ont pas 
divulgué certaines informations. 

2) L'assistant social mandaté par le tribunal et les services sociaux ont fait preuve de 
partial i té. 

3) La mère n'est pas stable et l'enfant est en danger avec elle. 

(...) La Cour d'appel, siégeant en une au t re formation, a s ta tué sur ce point 
précisément [dans l'affaire du second requéran t : paragraphe 23 ci-après]. Ce t te 
décision s'impose à la présente Cour. (...) L'article 4 § 16 7) prévoit que les audiences 
dans les affaires concernant les enfants se déroulent à huis clos, à moins d'une décision 
particulière contraire qui doit se justifier par des é léments exceptionnels. Le règlement 
énonce clairement le principe que ces affaires doivent être examinées à huis clos. 

En l'espèce, rien n' indique que la procédure revête un caractère exceptionnel ou 
soulève des questions justifiant des débats publics. Le juge a exercé son pouvoir 
discrétionnaire correctement cl selon les règles (...)» 

16. Le 23 ju i l l e t 1996, la county court e x a m i n a à huis clos la d e m a n d e de 

g a r d e p r é s e n t é e p a r le r e q u é r a n t . Le j u g e e s t i m a q u e la pub l ic i t é d e s 

d é b a t s n ' é t a i t p a s d a n s l ' i n t é r ê t de l ' enfan t . Il r e j e t a la d e m a n d e de 

modi f i ca t ion de l ' o r d o n n a n c e de g a r d e et déc ida , en v e r t u d e l ' a r t ic le 91 

§ 14 de la loi de 1989 sur les e n f a n t s , q u e le r e q u é r a n t ne p o u r r a i t 

s o u m e t t r e a u c u n e a u t r e d e m a n d e e n vue d ' o b t e n i r la g a r d e ou u n dro i t 

d e vis i te sans l ' a u t o r i s a t i o n du t r i b u n a l . Le j u g e m e n t fut p r o n o n c é à huis 

clos. Les p a r t i e s en o b t i n r e n t u n e copie . 

17. Le r e q u é r a n t sol l ici ta de la C o u r d ' a p p e l l ' a u t o r i s a t i o n de la sais i r . 

Il fut d é b o u t é en ce qu i c o n c e r n e l ' o r d o n n a n c e de g a r d e m a i s o b t i n t 

l ' a u t o r i s a t i o n de r e c o u r i r c o n t r e l ' o r d o n n a n c e r e n d u e en v e r t u de 

l ' a r t ic le 91 § 14. Le 17 n o v e m b r e 1997, la C o u r d ' a p p e l r e j e t a l ' appe l d e 

l ' i n t é r e s sé et r e n d i t u n e o r d o n n a n c e i n t e r d i s a n t de m e n t i o n n e r l ' i den t i t é 

de l ' en fan t . L ' a r r ê t fut p r o n o n c é e n publ ic . 

18. Le 1 e r d é c e m b r e 1998, la C o u r d ' a p p e l r e j e t a la d e m a n d e du 

r e q u é r a n t t e n d a n t à fa i re a n n u l e r l ' o r d o n n a n c e re la t ive à l ' a n o n y m a t de 

l ' enfan t . C e t a r r ê t fut é g a l e m e n t p r o n o n c é en publ ic . 
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B. Le s e c o n d r e q u é r a n t 

19. Le 31 oc tob re 1995, au cours de la p r o c é d u r e de s é p a r a t i o n d ' avec 

son é p o u s e , le r e q u é r a n t sais i t la county court d ' u n e d e m a n d e en vue 

d ' o b t e n i r u n e o r d o n n a n c e de g a r d e c o n c e r n a n t son fils (« l a d e m a n d e de 

g a r d e » ) , en v e r t u de l ' a r t ic le 8 § 1 de la loi d e 1989 su r les e n f a n t s . 

L ' i n t é r e s s é a s s u m a l u i - m ê m e sa dé fense au cours de la p r o c é d u r e et son 

é p o u s e fut r e p r é s e n t é e p a r u n avoca t . 

20. Le 15 j a n v i e r 1996, i n v o q u a n t n o t a m m e n t les a r t i c l es 6 et 10 d e la 

C o n v e n t i o n , le r e q u é r a n t d e m a n d a en o u t r e la publ ic i té des d é b a t s et du 

p r o n o n c é d u j u g e m e n t c o n c e r n a n t la g a r d e . 

2 1 . C e t t e d e m a n d e (« la d e m a n d e de p u b l i c i t é » ) fut e x a m i n é e le 

2 9 f é v r i c r 1996 en a u d i e n c e p u b l i q u e . Le 1 4 m a r s 1996, la county court r e n d i t 

p u b l i q u e m e n t sa déc i s ion la c o n c e r n a n t , m a i s le j u g e sou l igna q u e l ' i den t i t é 

d e l ' enfan t ne deva i t ê t r e d ivu lguée d a n s a u c u n e pub l i ca t ion re la t ive à 

l 'affaire. Il fut a d m i s q u e la d e m a n d e d e g a r d e ne r evê t a i t a u c u n c a r a c t è r e 

e x c e p t i o n n e l . Le r e q u é r a n t fit e s s e n t i e l l e m e n t valoi r q u e t o u t e s les affaires 

c o n c e r n a n t des e n f a n t s d e v a i e n t ê t r e e x a m i n é e s en publ ic . Il sou t in t 

n o t a m m e n t q u e le publ ic avai t le d ro i t de voir c o m m e n t é t a i e n t p r i ses les 

déc is ions a y a n t t r a i t à la vie d ' u n e n f a n t e t q u e la pub l ic i t é se rv i ra i t les 

i n t é r ê t s de la j u s t i c e en ce qu ' e l l e i nc i t e r a i t les j u g e s , avoca t s et a u t r e s 

spéc ia l i s tes i n t e r v e n a n t d a n s ce type d 'af fa i re à a p p o r t e r plus de soin à 

l eu r t r ava i l . Lo r squ ' i l r e j e t a les a r g u m e n t s du r e q u é r a n t , le j u g e d é c l a r a : 

«Le père peut très bien (...) affirmer que l 'examen des affaires à huis clos entraîne 
négligence et laxisme. Personnellement, j e ne dispose d 'aucune preuve de cela. (...) Il me 
semble que si de telles prat iques (...) ont cours (...) elles peuvent être contestées devant 
la Cour d'appel et si cette juridiction estime que le juge en question est crit iquable et si 
des directives peuvent ensuite être émises à l ' intention du pouvoir judiciaire en général , 
tant mieux. 

(...) A supposer même (...) qu'il soit possible (...) d 'a t t i rer mon at tent ion sur un 
certain nombre d'affaires qui (...) ont été mal jugées par la juridiction de première 
instance et qui, pour une raison ou pour une au t re , n'ont pas abouti à la Cour d'appel, 
je doute fort que la publicité des débats dans ces affaires soit la solution à ce problème 
particulier. Lorsque l'on défend des principes, il faut s'y tenir, et ce serait à mon sens 
une mesure draconienne que d'en venir à entendre ces affaires en public (...) pour 
st igmatiser les juges ou dénoncer une préparat ion médiocre et peu rigoureuse des 
affaires par les avocats. J e ne souhaiterais pas que pour fustiger le barreau, comme je 
le dis, les enfants soient en but te à un embarras quelconque. 

(...) Mais, en fin de compte, je t rancherai cette affaire, j ' e n ai bien peur, de façon très 
simpliste. Le règlement - le règlement sur les procédures relatives aux affaires familiales 
— (...) est entré en vigueur le 14 octobre 1991, en même temps que la quasi-totalité des 
dispositions de fond de la loi sur les enfants.Je pense devoir aborder ainsi cet te affaire. La 
loi sur les enfants elle-même — le préambule — énonce que la loi vise à réformer le droit 
relatif aux enfants. (...) Il s'agit d 'une loi de synthèse, qui tente de réunir les divers textes 
législatifs antér ieurs , mais il s'agit aussi d 'une réforme à plusieurs égards. Son adoption 
par le Par lement a été très longue. Nul doute que les divers groupes de pression et parties 
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intéresses ont été entendus par les différentes commissions. Nul doute non plus que les 
juges ayant acquis, au plus haut niveau, l 'expérience des affaires familiales ont été 
consultés. Au cours de son adoption par le Par lement , la loi a fait l'objet de débats non 
seulement à la Chambre des communes mais aussi à la Chambre des lords, où tous les 
membres ont assurément exprimé leur opinion. (...) Un long délai s'est écoulé avant que 
le texte ne soit adopté, mais il a également fallu a t tendre près de deux ans pour que 
l'essentiel de ses dispositions entre en vigueur. Au cours de cet te période de gestation, 
le règlement a été très longuement discuté, et s'est fait jour p ra t iquement à la dernière 
minute . Il n'a été élaboré que le 1" mai 1991. C'est une longue histoire, mais elle ne 
présente aucun intérêt en l'espèce. J e ne peux que supposer, à la place où je me trouve, 
que le point de savoir si les affaires concernant des enfants doivent être entendues en 
public ou à huis clos a cer ta inement fait l'objet d'un examen minutieux à tous les 
niveaux au cours du processus d'adoption par le Par lement de cette loi et du règlement 
qu'elle prévoit. J e ne puis que lire, et j e lis et in terprète l'article 4 § 16 7), qui est la 
disposition invoquée, comme étant une directive — une règle de procédure - précisant 
que les audiences dans les affaires familiales doivent se dérouler et continuer de se 
dérouler à huis clos. (...) Il faudrait m'expliquer dans le détail quels éléments doivent 
être soumis au juge pour que celui-ci ordonne, contrairement aux règles, un examen de 
l'affaire en public.Je ne suis pas disposé ici à définir moi-même les critères permet tan t de 
déterminer le type d'affaire dont il pourrait s'agir. 

Dès lors, nonobstant les a rguments qui m'ont été présentés (...) je parviens à la 
conclusion claire et net te que le législateur a cer ta inement envisagé tout cela, et (...) si 
des changements s'imposent, c'est au législateur qu'il appart ient de les apporter . J e 
présume que le législateur savait ce qu'il faisait et qu'il a souhaité, malgré tous les 
arguments en sens contraire, que les affaires relevant de la loi sur les enfants 
continuent à être examinées à huis clos. Je ne crois pas avoir le pouvoir, même si j e le 
souhaitais - ce qui n'est pas le cas - de t rai ter la présente affaire en public. J e pense que 
j 'enfreindrais la loi, en ce que je procéderais à une interprétat ion arbitraire du 
règlement prévu par la loi sur les enfants. Dès lors (...) je pense n'avoir aucune au t re 
option que d 'ordonner que cette affaire soit en tendue à huis clos (...) » 

22. Le r e q u é r a n t i n t e r j e t a appe l le 29 m a r s 1996 au motif, 

p r e m i è r e m e n t , q u e le j u g e de la county court n ' ava i t pas e x e r c é son pouvoi r 

d i s c r é t i o n n a i r e s o u v e r a i n e m e n t e n a f f i rman t qu ' i l n ' ava i t a u c u n e a u t r e 

op t i on q u e de c o n n a î t r e de l 'affaire à huis clos e t , d e u x i è m e m e n t , q u e le 

j u g e ava i t e x e r c é son pouvoir d i s c r é t i o n n a i r e d e m a n i è r e faut ive p u i s q u e , 

s'il l 'avai t e x e r c é c o r r e c t e m e n t , la seule conc lus ion qu i s ' imposâ t a u r a i t é t é 

q u e l ' e n s e m b l e de l 'affaire deva i t se d é r o u l e r en publ ic . 

23 . La C o u r d ' a p p e l d é b o u t a le r e q u é r a n t le 20 j u i n 1996 (affaire P-B 

(a minor),AllEnglandLaw Reports 1997, vol. 1, p . 58 ) . En r e n d a n t sa déc is ion , 

la j u g e But le r -S loss d é c l a r a : 

«Lorsque la loi de 1989 sur les enfants est entrée en vigueur en octobre 1991, le 
règlement de 1991 sur les procédures relatives aux affaires familiales renfermait de 
nouvelles dispositions applicables à la procédure devant la High Court et la county court. 

L'article 4 § 16, qui vise les audiences, énonce en son alinéa 7 : 

«Sauf si le tribunal en décide au t rement , les audiences sur le fond ou sur la mise 
en état tenues dans le cadre des procédures auxquelles s'applique le présent chapitre 
se déroulent à huis clos.» 
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(...) Malgré les arguments invoqués par [le requérant] , il est évident que l'alinéa 7 

impose de manière générale aux tribunaux d 'entendre à huis clos les affaires concernant 

des enfants. Telle était manifestement l 'intention de la commission sur le règlement et 

cela correspond à la pratique établie de longue date concernant les audiences dans les 

affaires relatives aux enfants. L'alinéa 7 permet d 'examiner tout ou partie de l'affaire en 

public. A la lumière de la prat ique établie de longue date, il est peu probable, sauf dans de 

rares cas, que des juges entendent en public des témoignages relatifs au bien-être d'un 

enfant. S'agissanl du jugement , la situation est quelque peu différente. La pratique 

consistant à rendre la décision à huis clos tient sans doute, d'une part , au fait que les 

parties ne demandent pas un prononcé public et, d 'autre part , à la faible probabilité que 

les county courts, qui connaissent de la plupart des alfaires concernant des enfants, soient 

saisies de questions d'intérêt public. Lorsque des questions d'intérêt public se posent, il 

serait, scmble-t-il, entièrement justifié de rendre le jugement en public pour autant que, 

lorsque les intérêts de l'enfant l'exigent, des instructions appropriées soient données pour 

éviter toute identification. Lorsqu'une affaire soulève des questions de principe ou de 

droit, les décisions sont de plus en plus fournies aux chroniqueurs judiciaires et publiées 

dans un grand nombre de recueils de jurisprudence en matière familiale. Mais la plupart 

des affaires ne présentent un intérêt que pour les parties et leurs familles. 

Des lors, cjuant à la première critique de l 'appelant selon laquelle le juge n'a pas 

exercé son pouvoir discrétionnaire souverainement, il ne fait aucun doute que le juge a 

usé de termes dont on peut affirmer, si on interprète la décision de façon restrictive, 

qu'ils l'ont limité à un examen de l'affaire à huis clos. Le juge a toutefois reconnu que 

la prat ique en vigueur consistant à connaître de l'affaire à huis clos a été réaffirmée à 

l'alinéa 7, à moins que l'affaire ne présente des éléments exceptionnels. En l 'occurrence, 

il s'agissait d 'une affaire ordinaire cl il semblait indiqué de suivre la prat ique générale. 

A mon sens, le juge ne doit pas être critiqué pour avoir exercé son pouvoir 

discrétionnaire avec prudence. 

En réponse au second point de l 'appelant selon lequel le pouvoir discrétionnaire doit 

toujours s'exercer en faveur d'un examen de l'affaire en public, il me semble que 

l'intéressé adresse ses a rguments à la mauvaise instance. Le libellé de l'alinéa 7 est 

clair. L'exercice du pouvoir discrétionnaire appart ient au juge du fond et il lui 

incombe, dans chaque affaire, d 'exercer ce pouvoir lorsqu'il est invité à le faire. En 

l'absence de demande tendant à la tenue d 'une audience publique et de circonstances 

exceptionnelles, la procédure ordinaire s 'applique, ainsi que le confirme le libellé de 

l'alinéa per t inent , à savoir que les témoignages sont entendus à huis clos.» 

24. Le m ê m e j o u r , le 20 j u i n 1996, la C o u r d ' ap p e l o r d o n n a q u e nu l ne 

publ ie ou ne révèle des i n f o r m a t i o n s suscep t ib l e s de p e r m e t t r e 

l ' ident i f ica t ion de l ' enfan t du r e q u é r a n t . L a v io la t ion de c e t t e 

o r d o n n a n c e c o n s t i t u e r a i t un contempt of court pass ib le d ' u n e pe ine 

m a x i m a l e de d e u x ans d ' e m p r i s o n n e m e n t . 

25. E n j u i n 1996, la county court e x a m i n a à huis clos la d e m a n d e de g a r d e 

p r é s e n t é e p a r le r e q u é r a n t . Selon celui-ci, avan t la fin de l ' aud ience , le j u g e 

cons idé ra u n e nouvel le fois s'il devai t r e n d r e le j u g e m e n t p u b l i q u e m e n t . Eu 

é g a r d à la décis ion de la C o u r d ' appe l du 20 juin 1996, il conclut qu ' i l n ' é t a i t 

pas t e n u de le faire , vu l ' absence d ' é l é m e n t s ou d ' u n i n t é r ê t pa r t i cu l i e r s 

jus t i f i an t u n p rononcé publ ic . 
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26. Le 8 a o û t 1996, \a.county court confia la g a r d e de l ' enfan t à la m è r e et 

a c c o r d a a u r e q u é r a n t un d ro i t de vis i te . Le j u g e m e n t fut p r o n o n c é à huis 

c l o s ; les p a r t i e s en o b t i n r e n t u n e copie . 

27. Le r e q u é r a n t n ' i n t e r j e t a p a s appe l . 

28 . Le 19 d é c e m b r e 1996, la C h a m b r e des lords lui r e fusa 

l ' a u t o r i s a t i o n de f o r m e r u n pourvo i c o n t r e la déc is ion r e n d u e p a r la C o u r 

d ' a p p e l le 20 j u i n 1996 au sujet d e sa d e m a n d e d u 15 j a n v i e r 1996. 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

Accès du public aux décisions et autres pièces relatives aux affaires concernant des 

enfants 

29. L ' a r t i c l e 4 § 23 1) d u r è g l e m e n t de 1991 sur les p r o c é d u r e s 

r e l a t ives aux affaires fami l ia les (Family Proceedings Rules 1991) é n o n c e : 

«Sauf disposition contraire, aucun document, si ce n'est le procès-verbal d'une 
ordonnance, détenu par le tr ibunal et se rapportant à une procédure à laquelle 
s'applique le présent chapitre ne doit être divulgué sans l 'autorisation du juge ou du 
juge-greffier à quiconque, excepté à une partie, au mandata i re en justice d 'une part ie, 
au tu teur ad titem, à la commission d'aide judiciaire ou à un assistant social. » 

T o u t e p e r s o n n e ju s t i f i an t d ' u n in t é rê t l ég i t ime d a n s u n e affaire 

c o n c e r n a n t u n enfan t peu t d e m a n d e r au t r i b u n a l l ' au to r i s a t i on d e 

c o n s u l t e r et d e se voir c o m m u n i q u e r des copies d e d o c u m e n t s ou 

d ' é l é m e n t s de p r e u v e af férents à u n e affaire d o n n é e d e g a r d e d ' en fan t et 

u n e p a r t i e peu t soll ici ter l ' au to r i s a t i on de d ivu lguer u n d o c u m e n t à u n t i e r s 

(affaire EC (Disclosure of Material), Family Law Reports 1996, vol. 2, p . 725, et 

A County Council v. Wand Others (Disclosure), Family Law Reports 1997, p . 574) . 

30. L ' a r t i c l e 12 § 1 de la loi de 1960 su r l ' a d m i n i s t r a t i o n de l a j u s t i c e 

(Administration ojJusticeAct) est a ins i l ibe l l é : 

«La publication d'informations relatives à une procédure devant un tribunal siégeant 

à huis clos ne consti tue pas en soi un contempt qf court, sauf dans les cas suivants : 

a) lorsque la procédure 

i) porte sur l'exercice de la compétence implicite de la High Court en ce qui 

concerne les mineurs ; 

ii) relève de la loi de 1989 sur les enfants; ou 

iii) concerne à un aut re t i tre exclusivement ou principalement l 'entret ien ou 

l 'éducation d 'un mineur .» 

Selon l 'a r t ic le 12 § 2 de la loi, la d i spos i t ion c i -dessus ne s ' app l ique pas à 

la pub l i ca t i on du t e x t e ou du r é s u m é d e t o u t ou p a r t i e d e la déc is ion 

j u d i c i a i r e p e r t i n e n t e . 
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E N DROIT 

I. S U R LES V I O L A T I O N S A L L É G U É E S DE L ' A R T I C L E 6 § 1 D E LA 

C O N V E N T I O N 

3 1 . Le p a s s a g e p e r t i n e n t de l 'a r t ic le 6 § 1 est a insi l i be l l é : 

«Toute personne a droit à ce que sa cause soit entendue équi tablement , 

publiquement (...) par un tribunal (...) qui décidera (...) des contestations sur ses droits 

et obligations de caractère civil (...). Le jugement doit être rendu publiquement, mais 

l'accès de la salle d'audience peut être interdit à la presse et au public pendant la totalité 

ou une part ie du procès (...) lorsque les intérêts des mineurs ou la protection de la vie 

privée des parties au procès l 'exigent, ou dans la mesure jugée str ictement nécessaire 

par le tr ibunal, lorsque dans des circonstances spéciales la publicité serait de na ture à 

porter a t te inte aux intérêts de la justice.» 

Les r e q u é r a n t s se p l a i g n e n t de l ' absence de pub l ic i t é des d é b a t s et d u 

p r o n o n c é des j u g e m e n t s d a n s l eu r s affai res c o n c e r n a n t la d e m a n d e qu ' i l s 

a v a i e n t p r é s e n t é e afin d ' o b t e n i r la g a r d e de l eu r s fils respec t i f s . 

A. D r o i t à la p u b l i c i t é d e s d é b a t s 

32. Le G o u v e r n e m e n t s o u t i e n t q u e la p r é s o m p t i o n selon l aque l l e les 

a u d i e n c e s c o n c e r n a n t d e s en fan t s do iven t ê t r e t e n u e s à hu i s clos a 

n o t a m m e n t p o u r bu t de p r o t é g e r la vie p r ivée des e n f a n t s et de faci l i ter 

l ' a d m i n i s t r a t i o n d e la j u s t i c e en e n c o u r a g e a n t les p a r t i e s et les t é m o i n s à 

d é p o s e r sans r é se rve et en t o u t e f ranch ise . 

D a n s c h a c u n e des affa i res , le j u g e avai t le pouvoir d i s c r é t i o n n a i r e d e 

c o n n a î t r e de l 'affaire en publ ic et é t a i t t e n u d ' e x a m i n e r la q u e s t i o n si 

l ' une des p a r t i e s le d e m a n d a i t . C e t t e façon d e p r o c é d e r n ' es t p a s 

i n c o m p a t i b l e avec l ' a r t ic le 6 § 1 et c o r r e s p o n d , d e su rc ro î t , à la p r a t i q u e 

a d o p t é e d a n s la p l u p a r t des E t a t s m e m b r e s du Conse i l d e l ' E u r o p e . Si la 

p r é s o m p t i o n deva i t ê t r e i nve r sée , c o m m e le s u g g è r e n t les r e q u é r a n t s , les 

i n t é r ê t s d e s e n f a n t s en p â t i r a i e n t . L 'ob l iga t ion de p r e n d r e u n e déc is ion au 

cas p a r cas p o u r les 100 000 d e m a n d e s ou p lus p r é s e n t é e s c h a q u e a n n é e en 

A n g l e t e r r e et au pays de Ga l l e s e n t r a î n e r a i t des r e t a r d s , des frais 

s u p p l é m e n t a i r e s p o u r les p a r t i e s et s e ra i t sou rce d ' i n c e r t i t u d e et 

d ' i n q u i é t u d e p o u r ceux qu i e s p è r e n t la con f iden t i a l i t é . 

D a n s les d e u x affaires à l ' e x a m e n , les j u r i d i c t i o n s i n t e r n e s ont 

f o r m e l l e m e n t déc idé de t r a i t e r les affai res à huis clos. D a n s l 'affaire du 

p r e m i e r r e q u é r a n t , le j u g e a e x p r e s s é m e n t d é c l a r é q u e la pub l i c i t é ne 

s e r a i t pas d a n s l ' i n t é rê t de l ' en fan t , e t , d a n s celle du second r e q u é r a n t , la 

q u e s t i o n a é t é l o n g u e m e n t e x a m i n é e en p r e m i è r e i n s t a n c e et la déc is ion 

de c o n d u i r e la p r o c é d u r e à huis clos a é t é mo t ivée d e m a n i è r e dé t a i l l é e . 

D a n s les d e u x affaires , les j u g e m e n t s on t é t é e x a m i n é s et conf i rmés p a r la 

C o u r d ' a p p e l . 
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33 . Le p r e m i e r r e q u é r a n t s o u t i e n t q u e l ' a r t ic le 6 § 1, c o r r e c t e m e n t 

i n t e r p r é t é , é n o n c e u n e règ le g é n é r a l e selon l aque l l e les c o n t e s t a t i o n s en 

m a t i è r e civile do ivent ê t r e e x a m i n é e s en publ ic . La seconde p h r a s e 

m é n a g e des e x c e p t i o n s à ce p r inc ipe g é n é r a l , ma i s la déc is ion d e t e n i r 

l ' a u d i e n c e à hu i s clos doi t ê t r e p r i se au cas p a r cas et doi t t ou jours ê t r e 

s o l i d e m e n t m o t i v é e . 

D a n s les affai res c o n c e r n a n t des e n f a n t s , l ' i n t é rê t de l ' enfan t est l 'un 

d e s é l é m e n t s à m e t t r e en b a l a n c e p o u r d é c i d e r si le publ ic doi t ou non ê t r e 

exclu . Il faut auss i p r e n d r e en c o m p t e les i n t é r ê t s d e s a u t r e s p a r t i e s a u 

l i t ige , c eux des m e m b r e s c o n c e r n é s d e la fami l le , p a r e x e m p l e les g r a n d s -

p a r e n t s , e t l ' i n t é r ê t du g r a n d publ ic à la t r a n s p a r e n c e de la j u s t i c e . Le 

p r inc ipe a p p l i q u é en A n g l e t e r r e et au pays de Ga l l e s et selon l eque l 

t o u t e s les p r o c é d u r e s r e l e v a n t d e la loi s u r les e n f a n t s do iven t se d é r o u l e r 

à hu i s clos est donc c o n t r a i r e à l ' a r t ic le 6 § 1. De p lus , il est i n c o m p a t i b l e 

avec la s i t u a t i o n en v i g u e u r d a n s un a u t r e o r d r e j u r i d i q u e d e la G r a n d e -

B r e t a g n e , celui de l 'Ecosse, où la pub l ic i t é des d é b a t s est p r é s u m é e . 

E n l ' e spèce , r i en n ' i n d i q u a i t qu ' i l ex i s t â t u n conflit e n t r e les i n t é r ê t s d e 

l ' enfan t et c eux du p r e m i e r r e q u é r a n t ; e n tou t cas , a u c u n e des p a r t i e s à la 

p r o c é d u r e n ' a j a m a i s p r é t e n d u qu ' i l y en avai t un . Le j u g e de la county court 

n ' a p a s e x a m i n é si la pub l i c i t é d e s d é b a t s s e r a i t p r é jud i c i ab l e à l ' e n f a n t ; il 

ne s 'est pas n o n p lus livré à un exerc ice de mise en b a l a n c e avan t d e 

d é c i d e r le huis clos. 

34. Le second r e q u é r a n t soul igne q u e le d ro i t du publ ic d ' a s s i s t e r à u n e 

a u d i e n c e cons t i t ue u n e g a r a n t i e essen t ie l le c o n t r e l ' a rb i t r a i r e des j u g e s e t 

c o n t r i b u e à p r é s e r v e r la conf iance d a n s l ' a d m i n i s t r a t i o n de la j u s t i c e . L a 

t r a n s p a r e n c e est p a r t i c u l i è r e m e n t i m p o r t a n t e d a n s les affaires 

c o n c e r n a n t la g a r d e d ' u n en fan t , eu é g a r d au l a rge pouvoir d i s c r é t i o n n a i r e 

don t j ou i s s en t les j u g e s , au fait q u e ceux-ci s t a t u e n t i n é v i t a b l e m e n t sur ces 

affaires selon l eu rs p r o p r e s m o r a l e et v a l e u r s pe r sonne l l e s , et au g r a n d 

poids accordé à l 'avis des a s s i s t an t s sociaux m a n d a t é s p a r le t r i buna l . 

Il r econna î t q u e sa d e m a n d e de g a r d e é ta i t « o r d i n a i r e » , m a i s fait valoir 

qu ' e l l e appe l a i t , en t a n t q u e te l le , un con t rô le du p u b l i c ; les bu t s des 

ex igences de publ ic i té posées p a r l ' a r t ic le 6 § 1 se t r o u v e r a i e n t c o m p r o m i s 

s'ils ne va la i en t q u e p o u r les affaires p r é s e n t a n t un i n t é r ê t pa r t i cu l i e r . 

35 . La C o u r obse rve d ' e m b l é e qu ' e l l e n ' a pas p o u r t â che de se 

p r o n o n c e r in abstracto s u r u n e lég is la t ion et u n e p r a t i q u e n a t i o n a l e s . Elle 

doi t au c o n t r a i r e se l im i t e r à u n e x a m e n des fai ts c o n c r e t s des affai res 

d o n t elle est saisie (voir, p a r e x e m p l e , l ' a r r ê t Findlay c. Royaume-Uni d u 

25 févr ier 1997, Recueil des arrêts et décisions 1997-1, p . 279, § 67) . Elle re lève 

q u ' a u c u n des r e q u é r a n t s n ' a a l l égué l ' in iqu i té de la p r o c é d u r e i n t e r n e e t 

q u e l eu r s griefs se l i m i t e n t a u x ex igences fo rme l l e s d e pub l i c i t é . 

36. La C o u r rappe l le q u e l 'ar t icle 6 § 1 d e la Conven t i on énonce q u e 

« t o u t e p e r s o n n e a d ro i t à ce q u e sa cause soit e n t e n d u e é q u i t a b l e m e n t , 

p u b l i q u e m e n t » lorsqu ' i l es t déc idé de c o n t e s t a t i o n s su r ses dro i t s et 
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obl iga t ions de c a r a c t è r e civil. La publ ic i té d e la p r o c é d u r e p r o t è g e les 

jus t i c iab les c o n t r e u n e j u s t i c e sec rè te é c h a p p a n t au cont rô le du pub l i c ; elle 

cons t i tue aussi l 'un des moyens qui c o n t r i b u e n t à p r é se rve r la confiance d a n s 

les cours e t t r i b u n a u x . P a r la t r a n s p a r e n c e qu 'e l le d o n n e à l ' a d m i n i s t r a t i o n 

d e la j u s t i ce , elle a ide à réa l i se r le bu t de l 'ar t icle 6 § 1 : le procès équ i t ab l e , 

don t la g a r a n t i e c o m p t e p a r m i les pr inc ipes de t o u t e société d é m o c r a t i q u e 

( a r r ê t Sutterc. Suisse du 22 février 1984, série A n" 74, p . 12, § 26). 

37. Toutefo is , l 'obl igat ion d ' e n t e n d r e u n e cause p u b l i q u e m e n t est 

s u b o r d o n n é e à des excep t ions . Ce la ressor t du t e x t e de l 'ar t ic le 6 § 1 lui-

m ê m e , qui d ispose q u e « l ' accès de la salle d ' a u d i e n c e p e u t ê t r e i n t e rd i t à la 

p res se et au publ ic p e n d a n t la to ta l i t é ou u n e p a r t i e du procès (...) lo r sque les 

i n t é r ê t s des m i n e u r s ou la p ro t ec t i on de la vie pr ivée des pa r t i e s a u procès 

l 'exigent , ou d a n s la m e s u r e j u g é e s t r i c t e m e n t nécessa i re p a r le t r i b u n a l , 

l o r sque d a n s des c i r cons tances spéciales la publ ic i té se ra i t d e n a t u r e à 

p o r t e r a t t e i n t e a u x i n t é r ê t s d e la j u s t i c e » . En o u t r e , il est é tab l i d a n s la 

j u r i s p r u d e n c e de la C o u r q u e , m ê m e d a n s u n c o n t e x t e péna l où la publ ic i té 

se ra i t e s c o m p t é e , il peu t parfois se révéler nécessa i re a u r e g a r d d e l 'ar t ic le 6 

de l imi ter la t r a n s p a r e n c e et la publ ic i té de la p r o c é d u r e , p a r e x e m p l e p o u r 

p r o t é g e r u n t é m o i n ou sa vie pr ivée , ou p o u r p r o m o u v o i r le l ibre é c h a n g e 

d ' i n fo rma t ions et d 'op in ions clans l ' in té rê t de la j u s t i c e (voir, pa r e x e m p l e , 

a r r ê t s Doorson c. Pays-Bas du 26 m a r s 1996, Recueil 1996-11, p . 470, § 70, 

Jasper c. Royaume-Uni [ G C ] , n" 27052/95 , § 52, 16 février 2000, n o n publ ié , 

Zc. Finlande du 25 février 1997, Recueil 1997-1, p . 348 , § 99, et T. c. Royaume-

Uni [ G C ] , n" 24724/94, §§ 83-89, 16 d é c e m b r e 1999, non publ ié ) . 

38 . Les p r o c é d u r e s p o u r lesquel les les r e q u é r a n t s ava ien t sollicité 

la publ ic i té ava ien t t r a i t à la g a r d e de l eu r s fils respect i fs à la su i t e d u 

divorce ou de la s é p a r a t i o n des p a r e n t s . La C o u r e s t i m e q u e ces 

p r o c é d u r e s r e p r é s e n t e n t des e x e m p l e s types d ' u n e s i t ua t ion d a n s laque l le 

il p e u t se jus t i f i e r d ' i n t e r d i r e l 'accès de la salle d ' a u d i e n c e à la p res se et a u 

publ ic , afin de p r o t é g e r la vie pr ivée d e l ' enfant c o n c e r n é et des p a r t i e s e t 

d ' év i t e r de nu i r e a u x i n t é r ê t s de la j u s t i c e . P o u r p e r m e t t r e au j u g e du fond 

d e se faire u n e i m a g e auss i c o m p l è t e et p réc ise q u e possible des a v a n t a g e s 

et i nconvén ien t s des d i f fé ren tes possibi l i tés q u a n t à la g a r d e et au dro i t de 

vis i te , il es t essent ie l q u e les p a r e n t s et a u t r e s t é m o i n s a ien t le s e n t i m e n t 

d e pouvoir s ' e x p r i m e r f r a n c h e m e n t su r des ques t i ons t rès pe r sonne l l e s 

sans avoir à c r a i n d r e la cur ios i té ou les c o m m e n t a i r e s du publ ic . 

39. Les r e q u é r a n t s s o u t i e n n e n t q u e la p r é s o m p t i o n en faveur d ' u n 

e x a m e n à huis clos des affai res r e l evan t de la loi su r les e n f a n t s d e v r a i t 

ê t r e r e n v e r s é e . Tou te fo i s , si la C o u r a d m e t q u e l ' a r t ic le 6 § 1 é n o n c e q u e 

de m a n i è r e g é n é r a l e les p r o c é d u r e s civiles, n o t a m m e n t , do iven t se 

d é r o u l e r en publ ic , elle n e j u g e pas i n c o m p a t i b l e avec c e t t e d i spos i t ion de 

s o u s t r a i r e t o u t e u n e c a t é g o r i e d 'af fa i res du c h a m p d ' a p p l i c a t i o n de c e t t e 

r èg le g é n é r a l e lo r sque cela est j u g é n é c e s s a i r e à la p r o t e c t i o n d e la 

m o r a l e , de l ' o rd re publ ic ou de la s é c u r i t é n a t i o n a l e , ou p o u r p r é s e r v e r 
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les i n t é r ê t s de m i n e u r s et la vie pr ivée des p a r t i e s ( a r r ê t Campbell et Fell 

c. Royaume-Uni du 28 j u i n 1984, sér ie A n° 80, p . 42 , §§ 87-88) , ma i s la 

néces s i t é d ' u n e te l le m e s u r e doi t t ou jours ê t r e s o u m i s e au con t rô l e de la 

C o u r (voir, p a r e x e m p l e , Riepan c. Autriche, n" 35115/97 , § 34, C E D H 

2000-XI I ) . L 'on p e u t d o n c c o n s i d é r e r q u e le d ro i t p r o c é d u r a l ang l a i s 

t r a d u i t c o n c r è t e m e n t les e x c e p t i o n s g é n é r a l e s p r é v u e s p a r l ' a r t ic le 6 § 1. 

40. E n o u t r e , les j u r id i c t i ons ang la i se s j ou i s s en t du pouvoir 

d i s c r é t i o n n a i r e de condu i r e en publ ic les p r o c é d u r e s r e l e v a n t d e la loi su r 

les e n f a n t s lo r squ 'e l l es e s t i m e n t q u e les c a r a c t é r i s t i q u e s de l 'affaire 

a p p e l l e n t u n e te l le publ ic i té , et le j u g e a l 'obl igat ion, l o r sque l 'une des 

p a r t i e s le lui d e m a n d e , d ' e x a m i n e r s'il doi t e x e r c e r son pouvoir à cet éga rd . 

Q u a n t aux faits de l ' espèce, la C o u r c o n s t a t e q u e , d a n s l 'affaire du p r e m i e r 

r e q u é r a n t , si le j u g e d e la county court a, semble- t - i l , e s t i m é d a n s sa décis ion 

du 14 j u i n 1996 qu ' i l n 'ava i t a u c u n pouvoir d ' o r d o n n e r la t e n u e d ' u n e 

a u d i e n c e pub l ique , la j u g e Bracewel l , en appe l , a cor r igé cet exposé e r r o n é 

d u dro i t i n t e r n e en d é c l a r a n t q u e le j u g e avai t le pouvoir d i s c r é t i o n n a i r e 

d ' e x a m i n e r pare i l le affaire en publ ic ma i s q u e r i en ne jus t i f ia i t de l ' exe rce r 

d a n s l 'affaire d e l ' in té ressé . En o u t r e , d a n s son j u g e m e n t du 23 ju i l l e t 1996, 

le j u g e d e la county court a exp l iqué qu ' i l avai t refusé la publ ic i té des d é b a t s 

ca r , se lon lui, elle n ' é t a i t pas d a n s l ' i n t é rê t de l ' enfant ( p a r a g r a p h e s 14-16 ci-

d e s s u s ) . Le r e q u é r a n t a soul igné d e v a n t la C o u r qu ' i l avai t s o u h a i t é a p a i s e r 

l ' anx ié té de ses p a r e n t s au sujet d e l e u r peti t-fi ls e n l eu r p e r m e t t a n t 

d ' a s s i s t e r à l ' aud ience , m a i s en fait il p a r a î t n 'avoir j a m a i s d e m a n d é 

e x p r e s s é m e n t q u e ceux-ci fussent au to r i s é s à ass i s t e r aux a u d i e n c e s à huis 

clos. D a n s l 'affaire d u second r e q u é r a n t , en p r e m i è r e i n s t a n c e et en appe l , 

les j u g e s on t p r o c é d é à un e x a m e n m i n u t i e u x de la d e m a n d e et exp l iqué de 

façon dé ta i l l ée les moti fs à l ' appui de l eu r s décis ions de pour su iv re la 

p r o c é d u r e à hu i s clos ( p a r a g r a p h e s 21 et 23 c i -dessus) . 

4 L E n conc lus ion , la C o u r e s t i m e q u e , d a n s les d e u x cas , la déc i s ion 

d ' e x a m i n e r à hu i s clos les d e m a n d e s p r é s e n t é e s p a r les r e q u é r a n t s afin 

d ' o b t e n i r la g a r d e d e leurs fils respec t i f s n ' a pas e m p o r t é v io la t ion de 

l ' a r t ic le 6 § 1 d e la C o n v e n t i o n . 

B. D r o i t à la p u b l i c i t é d u p r o n o n c é d u j u g e m e n t 

42. Les r e q u é r a n t s se p l a i g n e n t en o u t r e de ce q u e les j u g e m e n t s de la 

county court q u a n t à la g a r d e n ' a i e n t pas é t é r e n d u s p u b l i q u e m e n t . 

4 3 . Le G o u v e r n e m e n t s o u t i e n t q u e le p r o n o n c é du j u g e m e n t en publ ic 

n e u t r a l i s e r a i t les b u t s de la t e n u e d e l ' a u d i e n c e à huis clos. 

E n r é p o n s e à u n e q u e s t i o n qu i lui a é t é posée à l ' aud ience , le conseil du 

G o u v e r n e m e n t a i nd iqué à la C o u r q u e les o r d o n n a n c e s et j u g e m e n t s 

r e n d u s d a n s les affaires c o n c e r n a n t des en fan t s r e n f e r m a i e n t 

g é n é r a l e m e n t les n o m s des p a r t i e s et des e n f a n t s e t d ' a u t r e s préc is ions les 
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c o n c e r n a n t et qu ' i l s 'agissai t de d o c u m e n t s conf ident ie ls , m a i s q u e des t ie rs 

m a n i f e s t a n t u n i n t é r ê t pouva i en t d e m a n d e r l ' au to r i s a t i on d ' en c o n s u l t e r le 

t e x t e i n t ég ra l ou de s 'en voir c o m m u n i q u e r u n e copie . Les décis ions 

r e n d u e s p a r la C o u r d ' a p p e l et les t r i b u n a u x de p r e m i è r e i n s t ance d a n s 

les affaires p r é s e n t a n t u n i n t é r ê t pa r t i cu l i e r sont s y s t é m a t i q u e m e n t 

publ iées , s ans les n o m s d e s i n t é r e s sé s et les r e n s e i g n e m e n t s les c o n c e r n a n t . 

44. Les r e q u é r a n t s s o u l i g n e n t q u e la d i spos i t ion de l ' a r t ic le 6 § 1 d e la 

C o n v e n t i o n e x i g e a n t le p r o n o n c é publ ic d e s j u g e m e n t s est e x p r i m é e en 

t e r m e s abso lus et q u e la C o u r , d a n s l ' a r r ê t Campbell et Fell s u s m e n t i o n n é 

(p. 4 3 , § 90) , a r e j e t é l ' a r g u m e n t se lon l eque l ce d ro i t é t a i t a s sor t i d ' u n e 

l im i t a t i on impl ic i t e . Si l 'E ta t j ou i t d ' u n e m a r g e d ' a p p r é c i a t i o n q u a n t a u 

choix de la fo rme de pub l ic i t é à d o n n e r a u x j u g e m e n t s , il n ' a a u c u n 

pouvoi r d i s c r é t i o n n a i r e d e d é c i d e r la conf iden t i a l i t é t o t a l e . 

A l ' aud ience , les r e q u é r a n t s ont e x p r i m é l'avis q u e p o u r r e s p e c t e r 

l ' a r t ic le 6 § 1 il ne suffisait pas de r e n d r e pub l ique la décis ion d u t r i b u n a l 

p r o p r e m e n t d i t e , ma i s qu ' i l fallait r e n d r e publ ic le j u g e m e n t d a n s son 

i n t ég ra l i t é . Le p r e m i e r r e q u é r a n t r e c o n n a î t q u e les n o m s et a u t r e s 

r e n s e i g n e m e n t s p e r m e t t a n t l ' ident i f icat ion p e u v e n t ê t r e s u p p r i m é s 

lo r sque cela se justifie, m a i s cons idè re q u e c e t t e décis ion doi t ê t r e pr i se au 

cas p a r cas . Selon le second r e q u é r a n t , il doi t ê t r e possible de r e n o n c e r au 

dro i t à u n p r o n o n c é publ ic des j u g e m e n t s , g a r a n t i p a r l 'ar t ic le 6 § 1, m a i s 

l o r s q u ' u n e des p a r t i e s s o u h a i t e q u e le j u g e m e n t soit publ ic , le t e x t e i n t ég ra l , 

y compr i s l ' iden t i t é des p e r s o n n e s c o n c e r n é e s , doit ê t r e r e n d u accessible . 

4 5 . La C o u r r a p p e l l e sa j u r i s p r u d e n c e é tab l i e de longue d a t e se lon 

l aque l le il y a l ieu d ' a p p r é c i e r à la l u m i è r e des p a r t i c u l a r i t é s d e la 

p r o c é d u r e d o n t il s 'agi t , et en fonct ion du bu t et de l 'objet de l ' a r t ic le 6 

§ 1, la fo rme de pub l ic i t é du j u g e m e n t p r é v u e p a r le d ro i t i n t e r n e ( a r r ê t 

Sutter p r é c i t é , p . 14, § 33) . Ains i , d a n s l ' a r r ê t Sutter p a r e x e m p l e , elle a 

e s t i m é q u e l ' ex igence d e pub l ic i t é posée p a r l ' a r t ic le 6 § 1 avai t é t é 

r e m p l i e p a r le fait q u e t o u t e p e r s o n n e j u s t i f i a n t d ' u n i n t é r ê t pouva i t 

c o n s u l t e r le t e x t e i n t é g r a l des a r r ê t s du T r i b u n a l m i l i t a i r e d e ca s sa t i on 

ou s 'en p r o c u r e r u n e copie , et q u e les p lus i m p o r t a n t s d ' e n t r e eux é t a i e n t 

pub l iés d a n s u n recue i l officiel (ibidem, § 34) . 

46 . La C o u r r a p p e l l e en o u t r e sa conc lus ion c i -dessus selon l aque l l e , eu 

é g a r d au type de q u e s t i o n s à e x a m i n e r d a n s les affaires c o n c e r n a n t la 

g a r d e d ' e n f a n t s , les a u t o r i t é s i n t e r n e s é t a i e n t fondées à m e n e r ces 

p r o c é d u r e s à huis clos p o u r p r o t é g e r la vie pr ivée d e s e n f a n t s et des 

p a r t i e s et p o u r év i te r de n u i r e a u x i n t é r ê t s de la j u s t i c e . Elle e s t i m e avec 

le G o u v e r n e m e n t q u ' u n p r o n o n c é publ ic des j u g e m e n t s s a p e r a i t d a n s u n e 

l a rge m e s u r e ces object i fs . 

47 . La C o u r re lève q u e t o u t e p e r s o n n e p o u v a n t j u s t i f i e r d ' u n i n t é r ê t 

p e u t c o n s u l t e r ou se p r o c u r e r u n e copie d u t e x t e i n t é g r a l des 

o r d o n n a n c e s e t / ou j u g e m e n t s de p r e m i è r e i n s t a n c e r e n d u s d a n s les 

affaires d e g a r d e d ' e n f a n t s et q u e les déc is ions de la C o u r d ' a p p e l e t des 
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t r i b u n a u x de p r e m i è r e i n s t a n c e d a n s les affaires p r é s e n t a n t un i n t é r ê t 

p a r t i c u l i e r sont s y s t é m a t i q u e m e n t pub l i ée s , ce qu i p e r m e t au publ ic d e 

voir q u e l s sont le r a i s o n n e m e n t g é n é r a l e m e n t suivi et les p r inc ipes 

a p p l i q u é s p a r les t r i b u n a u x lo rsqu ' i l s s t a t u e n t su r de pa re i l l e s af fa i res . A 

cet é g a r d , il y a lieu de n o t e r q u e le p r e m i e r r e q u é r a n t , m a l g r é son s o u h a i t 

de p a r t a g e r ses i n f o r m a t i o n s au sujet de son fils avec les g r a n d s - p a r e n t s de 

l ' en fan t , n ' a j a m a i s d e m a n d é q u e ceux-ci fussent a u t o r i s é s à a s s i s t e r a u x 

a u d i e n c e s d e v a n t la county court ni sollicité l ' a u t o r i s a t i o n de l eu r d i v u l g u e r 

le j u g e m e n t r e l a t i f à la g a r d e . 

4 8 . Eu é g a r d à la n a t u r e d e la p r o c é d u r e e t à la f o r m e d e pub l i c i t é 

p r é v u e p a r le d ro i t i n t e r n e , la C o u r e s t i m e q u ' u n e i n t e r p r é t a t i o n l i t t é r a l e 

de l ' a r t ic le 6 § 1 q u a n t au p r o n o n c é des j u g e m e n t s s e r a i t non s e u l e m e n t 

inu t i l e a u x fins d ' u n con t rô l e d u publ ic m a i s p o u r r a i t m ê m e ê t r e 

p ré jud ic iab le a u bu t p r e m i e r de l 'a r t ic le 6 § 1, à savoir g a r a n t i r un p rocès 

é q u i t a b l e (voir, mutatis mutandis, l ' a r r ê t Sutter p r éc i t é , p . 14, § 34) . 

49 . D è s lors , la C o u r conc lu t q u e la C o n v e n t i o n n ' ex igea i t pas d e 

m e t t r e à la d i spos i t ion du g r a n d publ ic les j u g e m e n t s re la t i f s à la g a r d e 

d e s e n f a n t s r e n d u s d a n s les p r é s e n t e s affaires et qu ' i l n 'y a pas eu v io la t ion 

d e l 'a r t ic le 6 § 1 à cet é g a r d . 

II. S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 10 D E LA 

C O N V E N T I O N 

50. Enfin, les r e q u é r a n t s a l l è g u e n t s u r le t e r r a i n de l ' a r t ic le 10 d e la 

C o n v e n t i o n avoir é t é e m p ê c h é s , a u r i s q u e d ' u n e c o n d a m n a t i o n p o u r 

contempt of court, de d i v u l g u e r t ou t é l é m e n t c o n c e r n a n t la p r o c é d u r e et les 

déc i s ions r e l a t ives à la g a r d e . Le p a s s a g e p e r t i n e n t de l ' a r t ic le 10 est a ins i 

l ibellé : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 

sans qu'il puisse y avoir ingérence d 'autori tés publiques et sans considération de 

frontière. (...) 

2. L 'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocrat ique, (...) à la protection 

de la réputation ou des droits d 'autrui , pour empêcher la divulgation d'informations 

confidentielles ou pour garant i r l 'autorité et l ' impartialité du pouvoir judiciaire. » 

Le p r e m i e r r e q u é r a n t se p la in t en pa r t i cu l i e r de n 'avoir pas pu p a r t a g e r 

avec ses p a r e n t s , qu i se faisaient du souci p o u r l eur petit-fils, les in fo rma t ions 

don t il avait eu conna i s sance d a n s le c ad re de la p r o c é d u r e re la t ive à la g a r d e . 

Il fait valoir q u e la pe ine m a x i m a l e d e d e u x a n s d ' e m p r i s o n n e m e n t pour 

contempt of court est c o m p l è t e m e n t d i sp ropo r t i onnée au bu t poursuivi , à 
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savoir e m p ê c h e r la d ivulga t ion d ' i n fo rma t ions à d ' a u t r e s m e m b r e s de la 

famil le . 

5 1 . Le G o u v e r n e m e n t s o u t i e n t q u e la d i spos i t ion d e la loi d e 1960 su r 

l ' a d m i n i s t r a t i o n d e la j u s t i c e , qu i i n t e r d i t la pub l i ca t ion d ' i n f o r m a t i o n s 

conf iden t ie l l es c o n c e r n a n t des p r o c é d u r e s r e l a t ives à la g a r d e d ' e n f a n t s , 

vise à p r o t é g e r les d ro i t s d ' a u t r u i , à e m p ê c h e r la d ivu lga t ion 

d ' i n f o r m a t i o n s conf iden t ie l l e s et à g a r a n t i r l ' a u t o r i t é du pouvoir 

j u d i c i a i r e . Il a f f i rme q u e c e t t e d i spos i t ion est néces sa i r e d a n s u n e soc ié té 

d é m o c r a t i q u e et qu ' e l l e est p r o p o r t i o n n é e a u x b u t s poursu iv i s . 

52 . La C o u r renvoie à ses conc lus ions c i -dessus su r le t e r r a i n d e 

l ' a r t ic le 6 § 1 de la C o n v e n t i o n se lon l e sque l l e s il se just i f iai t , p o u r 

p r o t é g e r la vie p r ivée d e s e n f a n t s et des p a r t i e s et p o u r év i te r de n u i r e 

a u x i n t é r ê t s de la jus t ice , de m e n e r à huis clos les p r o c é d u r e s r e l a t ives à 

la g a r d e d ' e n f a n t s et de l i m i t e r l 'accès du g r a n d publ ic a u x j u g e m e n t s des 

county courts. Eu é g a r d à ces conc lus ions , la C o u r e s t i m e qu ' i l n 'y a pas lieu 

d ' e x a m i n e r s é p a r é m e n t le g r ie f t i ré de l ' a r t ic le 10. 

P A R C E S M O T I F S , L A C O U R 

1. Dit, pa r c inq voix c o n t r e d e u x , qu ' i l n 'y a pas eu v io la t ion d e l ' a r t ic le 6 

§ 1 de la C o n v e n t i o n q u a n t aux griefs des r e q u é r a n t s re la t i f s à la 

publ ic i té des d é b a t s ; 

2. Dit, p a r cinq voix c o n t r e d e u x , qu ' i l n 'y a pas eu v io la t ion d e l 'a r t ic le 6 

§ 1 de la C o n v e n t i o n q u a n t a u x gr iefs d e s r e q u é r a n t s re la t i f s à la 

publ ic i té du p r o n o n c é des j u g e m e n t s ; 

3 . Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t les griefs 

d e s r e q u é r a n t s sur le t e r r a i n de l ' a r t ic le 10 de la C o n v e n t i o n . 

Fa i t e n ang la i s , pu i s c o m m u n i q u é p a r écr i t le 24 avri l 2 0 0 1 , en 

app l i ca t i on de l 'a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ J.-P. COSTA 

Gref f iè re P r é s i d e n t 

Au p r é s e n t a r r ê t se t rouve joint , c o n f o r m é m e n t a u x a r t i c l es 45 § 2 de la 

C o n v e n t i o n et 74 § 2 d u r è g l e m e n t , l ' exposé des op in ions s é p a r é e s 

s u i v a n t e s : 

- op in ion c o n c o r d a n t e d e Sir Nicolas B r a t z a ; 

- op in ion d i s s i d e n t e de M . L o u c a i d e s , à l aque l l e d é c l a r e se ra l l i e r 

M""' T u l k e n s . 

J . - P . C . 

S . D . 
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Avec la m a j o r i t é d e la C o u r , j ' e s t i m e qu ' i l n 'y a eu v io la t ion de la 

C o n v e n t i o n d a n s le chef d ' a u c u n des d e u x r e q u é r a n t s . 

Q u a n t au g r i e f r e la t i f à la c o n d u i t e de la p r o c é d u r e à huis clos, j e 

souscr i s p l e i n e m e n t au r a i s o n n e m e n t de la m a j o r i t é , le po in t décisif 

é t a n t à m o n sens q u e d a n s les d e u x affaires le j u g e de la county court a 

e x e r c é e n t o u t e i n d é p e n d a n c e son pouvoi r d i s c r é t i o n n a i r e d ' e x c l u r e le 

publ ic de l ' aud i ence su r le fond d a n s l ' i n t é rê t des e n f a n t s c o n c e r n é s . 

Le gr ie f r e la t i f à l ' absence de p r o n o n c é publ ic des j u g e m e n t s m e c a u s e 

p lus de diff icul tés . C o m m e le s o u l i g n e n t les r e q u é r a n t s à j u s t e t i t r e , 

l ' ex igence re la t ive au p r o n o n c é publ ic des j u g e m e n t s posée p a r l ' a r t ic le 6 

§ 1 n ' es t s u b o r d o n n é e à a u c u n e excep t ion , c o n t r a i r e m e n t à celle 

c o n c e r n a n t la pub l ic i t é des d é b a t s e u x - m ê m e s . A cet é g a r d , l ' a r t ic le 6 d e 

la C o n v e n t i o n se d i s t i n g u e d e la d i spos i t ion é q u i v a l e n t e f igu ran t d a n s 

l ' a r t ic le 14 du P a c t e i n t e r n a t i o n a l r e l a t i f aux d ro i t s civils et po l i t i ques , 

l eque l , en son p a s s a g e p e r t i n e n t , é n o n c e : 

«Le huis elos peut être prononcé pendant la totalité ou une part ie du procès soit dans 

l ' intérêt des bonnes mœurs , de l'ordre public ou de la sécurité nationale dans une société 

démocrat ique, soit lorsque l ' intérêt de la vie privée des parties en cause l'exige, soit 

encore dans la mesure où le tr ibunal l 'estimera absolument nécessaire lorsqu'en raison 

des circonstances particulières de l'affaire la publicité nuirait aux intérêts de la just ice; 

cependant , tout jugement rendu en matière pénale ou civile sera public, sauf si l ' intérêt 

de mineurs exige qu'il en soit au t rement ou si le procès porte sur des différends 

matr imoniaux ou sur la tutelle des enfants.» 

En o u t r e , d a n s l 'affaire Campbell et Fell c. Royaume-Uni ( a r r ê t du 28 j u i n 

1984, sé r ie A n" 80, p . 4 3 , § 90) , la C o u r , eu é g a r d a u x t e r m e s d e l 'a r t ic le 17 

de la C o n v e n t i o n et à l ' i m p o r t a n c e du p r inc ipe de pub l i c i t é , qu ' e l l e ava i t 

sou l ignée d a n s son a r r ê t Sutter c. Suisse (22 févr ier 1984, sé r ie A n" 74) , a 

r e j e t é l ' a r g u m e n t du g o u v e r n e m e n t d é f e n d e u r se lon l eque l ce p r inc ipe 

deva i t ê t r e c o n s i d é r é c o m m e é t a n t a s so r t i d ' u n e l im i t a t i on impl ic i t e d a n s 

les affai res c o n c e r n a n t des in f rac t ions d i sc ip l ina i res c o m m i s e s p a r des 

d é t e n u s . 

D e p lus , l ' a r g u m e n t du r e q u é r a n t r evê t u n e c e r t a i n e force e t se 

r e t r o u v e d a n s l 'op in ion d i s s i d e n t e e x p r i m é e p a r le j u g e C r e m o n a et 

a u t r e s d a n s l 'affaire Sutter en ces t e r m e s : 

«Si la notion fondamentale et sous-jacente de contrôle par le public doit être une 

réalité, un accès limité aux arrêts tel qu'il existait en l 'occurrence, c'est-à-dire ouvert 

aux seules personnes pouvant justifier d'un intérêt auprès d'un fonctionnaire du 

Tribunal , ne répond pas aux exigences de cette clause de la Convention. On ne saurait 
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a s s u r e r la c o n n a i s s a n c e , par le publ ic , d e s d é c i s i o n s j u d i c i a i r e s e n la réservant à u n e 

c a t é g o r i e r e s t r e i n t e d ' ind iv idus .» 

M a l g r é le poids d e ces a r g u m e n t s , j e suis finalement conva incu q u e les 

ex igences d e l ' a r t ic le 6 on t é t é s u f f i s a m m e n t r e s p e c t é e s en l ' e spèce . M e s 

ra i sons p e u v e n t se r é s u m e r c o m m e sui t . 

1. Il r e s so r t à la fois du libellé des t e x t e s respec t i f s et d u c o n t e x t e 

h i s t o r i q u e q u e d a n s le s y s t è m e de la C o n v e n t i o n , a ins i q u e d a n s celui 

é t ab l i p a r le P a c t e , des n o r m e s plus s t r i c t e s on t é t é i m p o s é e s q u a n t à la 

publ ic i té des décis ions j u d i c i a i r e s q u ' e n ce qu i c o n c e r n e la pub l ic i t é des 

p r o c é d u r e s y a f f é ren te s . D a n s sa f o r m u l a t i o n in i t ia le d e 1949, le p ro je t 

d u fu tu r a r t i c l e 14 du P a c t e é t a i t a n a l o g u e à l ' a r t ic le 6 a c t u e l d e la 

C o n v e n t i o n , l ' ex igence selon laque l le « le j u g e m e n t doi t ê t r e r e n d u 

p u b l i q u e m e n t » n ' é t a n t s u b o r d o n n é e à a u c u n e r e s t r i c t i o n . C e t t e a p p r o c h e 

p lus s t r i c t e a é t é e x p l i q u é e c o m m e t r a d u i s a n t « le po in t d e vue selon l eque l 

c e r t a i n s f a c t e u r s de n a t u r e à ju s t i f i e r u n e a u d i e n c e à huis clos ne 

j u s t i f i e r a i e n t pas de r e n d r e le j u g e m e n t à huis c los» ( M a r c J . Bossuyt , 

Guide to the Travaux Préparatoires of the International Govenant on Civil and 

Political Rights, 1987, p . 284) . A la su i t e d ' u n e p ropos i t i on des E t a t s - U n i s , 

u n e modi f i ca t ion t e n d a n t à i n s é r e r la r e s t r i c t i o n « s a u f si l ' i n t é r ê t de 

m i n e u r s ex ige qu ' i l en soit a u t r e m e n t » a é t é a p p r o u v é e e n 1950. E n 

1952, l 'ajout de la r é f é r e n c e a u x d i f fé rends m a t r i m o n i a u x et à la t u t e l l e 

des e n f a n t s a é t é a ccep t é (ibidem, pp . 285-286) . 

Les t r a v a u x p r é p a r a t o i r e s de la C o n v e n t i o n s i gnée en n o v e m b r e 1950 

ne r évè l en t pas u n e évo lu t ion a n a l o g u e . C e p e n d a n t , j ' e s t i m e q u e la 

d i f férence finale d a n s le l ibellé d e s d e u x d i spos i t ions n e doi t pas 

n é c e s s a i r e m e n t a m e n e r la C o u r à a p p l i q u e r un c r i t è r e plus s t r ic t d a n s 

son i n t e r p r é t a t i o n de la C o n v e n t i o n . Au c o n t r a i r e , é t a n t d o n n é q u e les 

d i spos i t ions des deux i n s t r u m e n t s e n t e n d a i e n t t r a d u i r e la m ê m e 

ph i losoph ie , el les d e v r a i e n t , à m o n sens , faire d a n s la m e s u r e du poss ible 

l 'objet d ' u n e i n t e r p r é t a t i o n u n i f o r m e . 

2. Il es t b i en é tab l i q u e l ' a r t ic le 6 § 1 de la C o n v e n t i o n doi t se l i re 

c o m m e u n t o u t . Il ex i s t e , c o m m e le r e c o n n a î t la m a j o r i t é , un l ien log ique 

e n t r e le c a r a c t è r e publ ic de la p r o c é d u r e et le p r o n o n c é publ ic du 

j u g e m e n t qu i en r é s u l t e . Si le publ ic p e u t l é g i t i m e m e n t ê t r e exclu d e la 

salle d ' a u d i e n c e p o u r p r o t é g e r les i n t é r ê t s d e s e n f a n t s ou la vie p r ivée des 

p a r t i e s à u n di f férend m a t r i m o n i a l , l ' ex igence selon l aque l le le j u g e m e n t 

doi t ê t r e r e n d u p u b l i q u e m e n t ne doi t p a s ê t r e i n t e r p r é t é e de façon à s a p e r 

c e t t e p r o t e c t i o n . A cet é g a r d , il ne m e s e m b l e pas sa t i s fa i san t d e r é p o n d r e 

q u e le j u g e m e n t p o u r r a i t ê t r e r e n d u e n t i è r e m e n t a n o n y m e si b i en qu ' i l ne 

r e n f e r m e r a i t p lus a u c u n e préc is ion d e n a t u r e à p e r m e t t r e l ' iden t i f ica t ion 

des p a r t i e s ou d e s e n f a n t s c o n c e r n é s e t / ou ê t r e r é s u m é de so r t e q u e seu l le 

d ispos i t i f d e la décis ion soit publ ic . M ê m e si u n e te l le m a n i è r e de p r o c é d e r 

p e u t p a s s e r p o u r a d é q u a t e p o u r p r o t é g e r les i n t é r ê t s d e l ' enfan t ou des 



426 A R R Ê T B. ET P. c. R O Y A U M E - U N I - O P I N I O N C O N C O R D A N T E 

DE Sir Nicolas BRATZA, J U G E 

p a r t i e s c o n c e r n é e s , on voit d i f f ic i lement c o m m e n t la pub l ic i t é d ' u n 

j u g e m e n t a insi n e u t r a l i s é et r é s u m é p e u t ê t r e c o n s i d é r é e c o m m e 

r é p o n d a n t au bu t d ' u n con t rô l e des p r o c é d u r e s j u d i c i a i r e s p a r le publ ic . 

3. D e p lus , il ressor t de la j u r i s p r u d e n c e de la C o u r que , m a l g r é 

l ' absence de r e s t r i c t i ons , l ' ex igence selon l aque l le le j u g e m e n t doit ê t r e 

r e n d u p u b l i q u e m e n t a é té i n t e r p r é t é e avec u n e c e r t a i n e souplesse , la C o u r 

a y a n t soul igné qu '« i l convena i t , d a n s c h a q u e cas , d ' a p p r é c i e r à la l u m i è r e 

des p a r t i c u l a r i t é s d e la p r o c é d u r e don t il s 'agit , et en fonct ion du bu t et d e 

l 'objet d e l 'ar t icle 6 § 1, la fo rme de publ ic i té du « j u g e m e n t » p révue p a r le 

d ro i t i n t e r n e de l 'E ta t en cause » ( a r r ê t Pretto et autres c. Italie du 8 d é c e m b r e 

1983, sér ie A n" 71 , p . 12, § 26, et , p lus r é c e m m e n t , a r r ê t s Sziics c. Autriche et 

Werner c. Autriche du 24 n o v e m b r e 1997, Recueil des arrêts et décisions 1997-VII). 

Ainsi , d a n s l 'affaire Axen c. Allemagne p a r e x e m p l e ( a r r ê t d u 8 d é c e m b r e 

1983, sér ie A n" 72, p . 14, § 32) , la C o u r a e s t i m é q u e le p r o n o n c é publ ic 

d ' u n e décision d ' u n e ju r id i c t ion s u p r ê m e n ' é t a i t pas nécessa i re , é t a n t 

d o n n é q u e les ex igences de l 'a r t ic le 6 ava i en t é té sa t i s fa i tes p a r le 

p r o n o n c é en publ ic des décis ions des j u r i d i c t i o n s in fé r i eu res . D a n s son 

a r r ê t Sutter, qu i est p lus p e r t i n e n t en l ' espèce, la C o u r a déc la ré q u e les 

ex igences de l 'a r t ic le 6 ava ien t é t é sa t i s fa i tes ca r « t o u t e p e r s o n n e 

j u s t i f i an t d ' un i n t é r ê t [pouvai t ] c o n s u l t e r le t e x t e i n t é g r a l des a r r ê t s d u 

T r i b u n a l mi l i t a i r e de c a s s a t i o n » . C e r t e s , l ' a r rê t Sutter a fait l 'objet d e 

c e r t a i n e s c r i t iques en d e h o r s du m o n d e j u d i c i a i r e . C e p e n d a n t , à m o n sens , 

r i en d a n s la j u r i s p r u d e n c e u l t é r i e u r e de la C o u r n e p e r m e t de m e t t r e en 

d o u t e le poids d e c e t t e déc i s ion : a u c o n t r a i r e , l 'affaire a é t é e x p r e s s é m e n t 

c i t ée , s a n s a u c u n désaccord , d a n s l ' a r rê t Campbell et Fell et , d e r n i è r e m e n t , 

d a n s les a r r ê t s Sziics et Werner s u s m e n t i o n n é s . 

4. E n l ' e spèce , les j u g e m e n t s d e la county court, qu i ava i en t t r a i t à d e s 

r e q u ê t e s c o n t e n t i e u s e s e x a m i n é e s à hu i s clos c o n c e r n a n t la g a r d e de 

j e u n e s e n f a n t s et c o m p o r t a n t des p réc i s ions s u r la vie p r ivée des p a r t i e s , 

r e l eva i en t m a n i f e s t e m e n t de la c a t é g o r i e de j u g e m e n t s p o u r l e sque l s u n 

accès r e s t r e i n t du publ ic peu t p a s s e r p o u r jus t i f i é . Ainsi qu ' i l est sou l igné 

d a n s l ' a r r ê t d e la C o u r , t o u t e p e r s o n n e p o u v a n t ju s t i f i e r d ' u n i n t é r ê t 

l é g i t i m e pouva i t se p r o c u r e r u n e copie d u t e x t e i n t é g r a l d u j u g e m e n t e t 

d e s o r d o n n a n c e s . En pa r t i cu l i e r , r i en ne p o r t e à c ro i re q u ' u n e d e m a n d e 

t e n d a n t à ce q u e les g r a n d s - p a r e n t s du fils du p r e m i e r r e q u é r a n t fussent 

a u t o r i s é s à a s s i s t e r à l ' aud i ence ou à se voir c o m m u n i q u e r u n e copie d u 

j u g e m e n t a u r a i t é t é r e j e t ée . E n o u t r e , a ins i qu ' i l est d é m o n t r é d a n s 

l 'affaire du p r e m i e r r e q u é r a n t , d o n t le r e c o u r s c o n t r e le refus d e sa 

d e m a n d e de g a r d e a é t é é c a r t é d a n s u n e déc is ion r e n d u e en publ ic , la 

p r o c é d u r e d ' appe l se d é r o u l e d a n s la p r a t i q u e en publ ic et l ' i n t ég ra l i t é de 

la déc i s ion de la C o u r d ' appe l est access ib le a u publ ic . 

Dès lors , j ' e s t i m e q u e , d a n s le cas des d e u x r e q u é r a n t s , les ex igences d e 

pub l ic i t é posées p a r l ' a r t ic le 6 § 1 d e la C o n v e n t i o n on t é t é s u f f i s a m m e n t 

r e s p e c t é e s . 
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OPINION DISSIDENTE DE M. LE J U G E LOUCAIDES, 
À LAQUELLE DÉCLARE SE RALLIER 

M m c LA J U G E TULKENS 

(Traduction) 

N o u s ne pouvons nous ra l l i e r à la m a j o r i t é qui conc lu t q u e ni le d ro i t à 

u n e a u d i e n c e p u b l i q u e ni le d ro i t à un p r o n o n c é publ ic d u j u g e m e n t n ' on t 

é t é violés en l ' espèce . 

1. Q u a n t au droi t à la pub l ic i t é des d é b a t s , nous c o n s t a t o n s q u e 

lorsqu ' i l est déc idé soit d e c o n t e s t a t i o n s su r les d r o i t s et ob l iga t ions de 

c a r a c t è r e civil d ' u n e p e r s o n n e , soit du b ien- fondé de t o u t e a c c u s a t i o n en 

m a t i è r e p é n a l e d i r i gée c o n t r e elle, l ' a r t ic le 6 § 1 d e la C o n v e n t i o n , o u t r e 

qu ' i l exige d ' e n t e n d r e la c a u s e « é q u i t a b l e m e n t », é n o n c e e x p r e s s é m e n t le 

dro i t à ce qu ' e l l e soit e n t e n d u e « p u b l i q u e m e n t ». C e t t e d i spos i t ion prévoi t 

e n s u i t e la poss ibi l i té d ' i n t e r d i r e l 'accès d e la sal le d ' a u d i e n c e à la p r e s s e e t 

au publ ic «pendant la totalité ou une partie du procès» n o t a m m e n t «lorsque les 

intérêts des mineurs ou la protection de la vie privée des parties au procès l'exigent, ou 

dans la mesure jugée strictement nécessaire par le tribunal, lorsque dans des 

circonstances spéciales la pub l ic i t é se ra i t d e n a t u r e à p o r t e r a t t e i n t e aux 

i n t é r ê t s d e la j u s t i c e » ( i t a l i que a j o u t é ) . 

A n o t r e s ens , il r e s sor t du libellé d e l 'a r t ic le 6, eu é g a r d aux t e r m e s ci-

d e s s u s en i t a l i q u e , q u e le huis clos ne p e u t avoir lieu q u e p o u r c e r t a i n e s 

p r o c é d u r e s p e n d a n t e s d e v a n t un t r i b u n a l l o r s q u e , de l 'avis de ce t r i b u n a l , 

les cond i t i ons é n o n c é e s à l ' a r t ic le 6 p o u r c o n d u i r e les d é b a t s à huis clos 

sont r é u n i e s , eu é g a r d à la n a t u r e et aux c i r c o n s t a n c e s d e l 'affaire . 

Ains i , les a u d i e n c e s à huis clos, o u t r e qu ' e l l e s sont l ' excep t ion à la règ le 

g é n é r a l e de publ ic i té d e s d é b a t s , ne p e u v e n t se j u s t i f i e r q u e si les beso ins 

d ' u n e affaire p a r t i c u l i è r e le c o m m a n d e n t , e t c 'est au t r i b u n a l d ' en d é c i d e r 

d a n s c h a q u e cas p a r t i c u l i e r où la q u e s t i o n se pose . Il s ' ensu i t q u e la 

décis ion e x c e p t i o n n e l l e d e t e n i r u n e a u d i e n c e à hu i s clos ne s a u r a i t ê t r e 

pr i se in abstracto ou p a r r a p p o r t à u n e c a t é g o r i e d 'a f fa i res . Elle doi t ê t r e 

pr i se in concreto eu é g a r d a u x c i r c o n s t a n c e s p a r t i c u l i è r e s de l 'affaire. A 

n o t r e avis, il s 'agi t de la seu le i n t e r p r é t a t i o n c o m p a t i b l e avec les t e r m e s 

de l ' a r t ic le 6. C a r c o m m e n t la poss ibi l i té d ' i n t e r d i r e l 'accès de la salle 

d ' a u d i e n c e à la p r e s se et au publ ic p e n d a n t u n e p a r t i e d u p r o c è s p e u t -

el le , p a r e x e m p l e , ê t r e mise en œ u v r e in abstracto ou p a r r a p p o r t à u n e 

c a t é g o r i e d 'a f fa i res s a n s qu ' i l soit t e n u c o m p t e d e s faits et des 

c i r c o n s t a n c e s d u cas conc re t don t le t r i b u n a l est sa is i? C e l a vau t 

é g a l e m e n t p o u r les a u t r e s cond i t i ons du huis clos p r é v u e s p a r l ' a r t ic le 6. 

L a m a j o r i t é r e c o n n a î t q u e l ' ex igence d e publ ic i té d e s d é b a t s posée p a r 

l ' a r t ic le 6 est la règ le e t q u e le huis clos est l ' excep t ion ( p a r a g r a p h e s 37 et 
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39 de l ' a r r ê t ) . C e p e n d a n t , elle f o r m u l e l 'opinion s u i v a n t e avec l aque l l e 

nous s o m m e s t o t a l e m e n t en d é s a c c o r d p o u r les r a i sons s u s m e n t i o n n é e s : 

«Toutefois, si la Cour admet que l'article 6 § I énonce que de manière générale les 
procédures civiles, no tamment , doivent se dérouler en public, elle ne juge pas 
incompatible avec cet te disposition de soustraire toute une catégorie d'affaires du 
champ d'application de cette règle générale lorsque cela est jugé nécessaire à la 
protection de la morale, de l 'ordre public ou de la sécurité nationale, ou pour préserver 
les intérêts de mineurs et la vie privée des parties. » 

A l ' appu i d e c e t t e t h è s e , la m a j o r i t é c i te l ' a r r ê t r e n d u en l 'affaire 

Campbell et Fell c. Royaume-Uni (28 j u i n 1984, sér ie A n" 80, p . 42, §§ 87-88) . 

Tou te fo i s , ce t a r r ê t ne p e u t ê t r e c o n s i d é r é c o m m e u n p r é c é d e n t 

l é g i t i m a n t l ' a p p r o c h e d e la m a j o r i t é p o u r les r a i sons s u i v a n t e s . 

D a n s l 'affaire de M . C a m p b e l l , la décis ion d e t en i r l ' a u d i e n c e à hu i s clos 

n e r é s u l t a i t p a s , c o m m e en l ' e spèce , de l ' app l i ca t ion d ' u n e règle de droit 

ob l igean t les a u t o r i t é s j u d i c i a i r e s à m e n e r les d é b a t s à huis clos p a r 

p r i nc ipe . D a n s les affaires te l les q u e cel le de M. C a m p b e l l , le hu is clos 

re leva i t d ' u n e pratique, c o m p t e t e n u des f ac t eu r s spéc i f iques c o m m u n s à 

ces affai res ( ra i sons de s é c u r i t é , r i sque d e voir des d é t e n u s l a n c e r d e s 

a l l éga t i ons m a l v e i l l a n t e s , et l e u r p r o p r e dés i r de s ec re t ) (ibidem, pp . 19-20, 

20 et 42 , §§ 36 , 86 et 87) . 

D a n s l 'affaire de M. C a m p b e l l , la C o u r a e x a m i n é et a c c e p t é 

l ' app l i ca t ion d e la p r a t i q u e en q u e s t i o n a p r è s avoir é t ab l i , c o m p t e t e n u 

d e s c i r c o n s t a n c e s p a r t i c u l i è r e s , q u e les p r é o c c u p a t i o n s i nvoquées p a r le 

G o u v e r n e m e n t é t a i e n t rée l les et j u s t i f i a i en t la t e n u e d ' u n e a u d i e n c e à 

hu i s clos c o n f o r m é m e n t à l ' a r t ic le 6, et a conclu q u e « d e s r a i sons 

suf f i san tes d ' o r d r e publ ic et de s écu r i t é j u s t i f i a i en t d ' e x c l u r e p r e s se e t 

publ ic d u p rocès de M . C a m p b e l l » (ibidem, p . 42 , §§ 86-88) . 

N o n s e u l e m e n t les c i r c o n s t a n c e s des cas d ' e spèce sont d i f f é ren tes de 

cel les de l 'affaire de M . C a m p b e l l , m a i s , fait p lus i m p o r t a n t , les déc is ions 

de t e n i r les a u d i e n c e s à huis clos d a n s les p r é s e n t e s affaires n ' on t pas é t é 

p r i ses au r e g a r d d e s f ac t eu r s spéc i f iques app l i cab les a u x p r o c é d u r e s e n 

q u e s t i o n m a i s r é s u l t a i e n t d i r e c t e m e n t de la mise en œ u v r e d ' u n e 

d i spos i t ion r é g l e m e n t a i r e à c a r a c t è r e g é n é r a l en l ' absence de tou t c r i t è r e 

c o n c r e t . E n c o n s é q u e n c e , n o t r e C o u r n ' a pas la poss ibi l i té d ' e x a m i n e r s'il 

s ' imposa i t ou n o n de t en i r les a u d i e n c e s à huis clos en l ' espèce . 

N o u s e s t i m o n s q u e la d i spos i t ion r é g l e m e n t a i r e à c a r a c t è r e g é n é r a l en 

v i g u e u r en A n g l e t e r r e et se lon l aque l l e les a u d i e n c e s d a n s les affai res 

r e l a t ives à la vie famil ia le do iven t ê t r e t e n u e s à huis clos, s au f si le 

t r i b u n a l en déc ide a u t r e m e n t , est l ' inverse des ex igences d e l ' a r t ic le 6, à 

savoir q u e , d a n s des p r o c é d u r e s civiles c o m m e en l ' e spèce , les a u d i e n c e s 

do iven t ê t r e p u b l i q u e s , s a u f si le t r i b u n a l (et non u n e d i spos i t ion 

r é g l e m e n t a i r e à c a r a c t è r e g é n é r a l ) déc ide , e x c e p t i o n n e l l e m e n t , à la 

l u m i è r e des fai ts , de la n a t u r e ou des c i r c o n s t a n c e s spéci f iques d e 

l 'affaire d o n t il est saisi d ' i n t e r d i r e l 'accès de la sal le d ' a u d i e n c e à la 
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pre s se et a u publ ic p e n d a n t la t o t a l i t é ou u n e p a r t i e d u p rocès p o u r l 'un 

des mot i fs é n o n c é s à l ' a r t ic le 6. A v ra i d i r e , a insi qu ' i l a é t é sou l igné ci-

d e s s u s , les t r i b u n a u x n ' o n t p a s déc idé d a n s les p r é s e n t e s af fa i res de 

m e n e r les d é b a t s à huis clos a p r è s avoir a p p r é c i é les faits p e r t i n e n t s , 

ma i s ont t e n u les a u d i e n c e s à hu i s clos pa r ce q u e le r è g l e m e n t app l i cab le 

le p révoya i t . Les déc is ions c o r r e s p o n d a n t e s des j u r i d i c t i o n s i n t e r n e s le 

d é m o n t r e n t c l a i r e m e n t . 

D a n s l 'affaire d u second r e q u é r a n t , le j u g e m e n t r e n d u p a r la county court 

le 14 m a r s 1996 se lit a i n s i : 

« J e ne crois pas avoir le pouvoir, même si je le souhaitais — ce qui n'est pas le cas — de 
t rai ter la présente affaire en public. J e pense que j 'enfreindrais la loi, en ce que je 
procéderais à une interprétat ion arbitraire du règlement prévu par la loi sur les 
enfants. Des lors (...) je pense n'avoir aucune aut re option que d 'ordonner que cette 
affaire soit entendue à huis clos (...) » (voir le paragraphe 21 de l 'arrêt) 

A u p a r a v a n t , d a n s le m ê m e j u g e m e n t , le j u g e c o n s t a t a : 

« (...) Mais, en fin de compte, je t rancherai celle affaire, j ' e n ai bien peur, de façon très 
simpliste. Le règlement - le règlement sur les procédures relatives aux affaires 
familiales - (...) est entré en vigueur le 14 octobre 1991, en même temps que la quasi-
totalité des dispositions de fond de la loi sur les enfants. J e pense devoir aborder ainsi 
cette affaire.» 

D a n s la déc is ion r e n d u e p a r la C o u r d ' a p p e l le 20 j u i n 1996, la j u g e 

But le r -S loss e s t i m a qu ' i l é t a i t t r è s c lair q u e le r è g l e m e n t su r les 

p r o c é d u r e s re la t ives a u x affaires fami l ia les imposa i t a u x t r i b u n a u x 

d ' e n t e n d r e de m a n i è r e g é n é r a l e à huis clos les affaires c o n c e r n a n t les 

en fan t s . Q u a n t à la déc is ion du j u g e de la county court qu i avai t c o n n u de 

l 'affaire d u second r e q u é r a n t , la j u g e But le r -S loss a conclu q u e , m a l g r é la 

f e r m e t é d e s t e r m e s d o n t il avai t usé d a n s sa déc is ion , le j u g e ava i t a j u s t e 

t i t r e c o n s t a t é q u e la p r a t i q u e a n t é r i e u r e cons i s t an t à e x a m i n e r à huis clos 

les affaires r e l a t ives à la g a r d e d ' e n f a n t s avai t é t é r é a f f i rmée d a n s le 

r è g l e m e n t su r les p r o c é d u r e s re la t ives a u x affaires fami l ia les , q u i ne 

prévoyai t des excep t i ons q u e si l 'affaire p r é s e n t a i t des é l é m e n t s 

e x c e p t i o n n e l s . E t a n t d o n n é q u e l 'affaire d e s r e q u é r a n t s é t a i t o r d i n a i r e , il 

é t a i t i nd iqué de su ivre la p r a t i q u e g é n é r a l e . 

Il est v ra i , c o m m e la m a j o r i t é le d é c l a r e d a n s l ' a r r ê t , q u e les 

j u r i d i c t i o n s ang la i se s o n t le pouvoir d i s c r é t i o n n a i r e de c o n d u i r e en 

publ ic les p r o c é d u r e s r e l e v a n t de la loi su r les e n f a n t s si les 

c a r a c t é r i s t i q u e s de l 'affaire a p p e l l e n t u n e tel le pub l i c i t é , et le j u g e a 

l 'ob l iga t ion , l o r sque l ' une d e s p a r t i e s l'y invi te , d ' e x a m i n e r s'il doi t 

e x e r c e r ou n o n son pouvoi r d i s c r é t i o n n a i r e à cet é g a r d . T o u t e f o i s , il 

r e s so r t de ce qu i p r é c è d e q u e ce pouvo i r d i s c r é t i o n n a i r e va d a n s le sens 

inverse de ce q u ' e x i g e l ' a r t ic le 6. E n e x e r ç a n t son pouvoir 

d i s c r é t i o n n a i r e , le juge se fonde su r la p r é m i s s e q u e t o u t e s les 

a u d i e n c e s d a n s les affaires r e l e v a n t de la loi sur les e n f a n t s do iven t ê t r e 
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t e n u e s à huis clos, s a n s e x a m i n e r les r a i sons d ' u n e te l le op t ion . Il es t e n 

o u t r e f r a p p a n t d e c o n s t a t e r , au vu des é l é m e n t s fournis à n o t r e C o u r , 

q u e ce pouvoi r d i s c r é t i o n n a i r e n ' e s t , semble- t - i l , q u e t r è s 

e x c e p t i o n n e l l e m e n t exe rcé en faveur d ' u n e a u d i e n c e p u b l i q u e . 

N o u s e s t i m o n s q u e la d i spos i t ion r é g l e m e n t a i r e à c a r a c t è r e g é n é r a l 

a p p l i q u é e d a n s les cas d ' e spèce e t dé favorab le à la pub l ic i t é des d é b a t s 

es t i n c o m p a t i b l e n o n s e u l e m e n t avec le l ibellé m a i s auss i avec le bu t 

f o n d a m e n t a l et la ph i lo soph ie d e l ' ex igence de pub l ic i t é posée p a r 

l ' a r t ic le 6, qu i sont de p r o t é g e r les j u s t i c i a b l e s c o n t r e une j u s t i c e 

é c h a p p a n t au c o n t r ô l e du publ ic et de p r é s e r v e r la conf iance d a n s les 

cour s et t r i b u n a u x . Ains i qu ' i l a é t é sou l igné d a n s l ' a r r ê t Sutter c. Suisse 

du 22 février 1984 (sér ie A n" 74, p . 12, § 26) : 

«Par la t ransparence qu'elle donne à l 'administration de lajustice, elle aide à réaliser 
le but de l'article 6 § 1 : le procès équitable, dont la garant ie compte parmi les principes 
de toute société démocrat ique au sens de la Convention.» 

La m a j o r i t é i nvoque c e r t a i n s a spec t s des p r o c é d u r e s en q u e s t i o n p o u r 

j u s t i f i e r le hu i s clos a u r e g a r d d e s excep t i ons p r é v u e s p a r l ' a r t ic le 6. E n 

p a r t i c u l i e r , elle se ré fè re au fait q u e les p r o c é d u r e s e n q u e s t i o n « a v a i e n t 

t r a i t à la g a r d e [du fils de c h a c u n d e s r e q u é r a n t s ] à la su i t e du d ivorce ou 

d e la s é p a r a t i o n des p a r e n t s » et q u e « p o u r p e r m e t t r e au j u g e du fond de 

se faire u n e i m a g e auss i c o m p l è t e et p réc ise q u e possible des a v a n t a g e s et 

i n c o n v é n i e n t s des d i f f é ren tes poss ib i l i tés q u a n t à la g a r d e e t au d ro i t de 

v is i te , il es t e s sen t i e l q u e les p a r e n t s et a u t r e s t é m o i n s a i e n t le s e n t i m e n t 

de pouvoi r s ' e x p r i m e r f r a n c h e m e n t su r des q u e s t i o n s t r è s p e r s o n n e l l e s 

s a n s avoir à c r a i n d r e la cu r ios i t é et les c o m m e n t a i r e s du p u b l i c » 

( p a r a g r a p h e 38) . Tou te fo i s , ces q u e s t i o n s n ' o n t é t é ni sou levées d e v a n t 

les j u r i d i c t i o n s i n t e r n e s ni e x a m i n é e s p a r celles-ci a v a n t qu ' i l n e soit 

déc idé d e t e n i r les a u d i e n c e s à huis clos, déc is ions q u i , c o m m e il a é t é 

m e n t i o n n é c i -dessus , r é s u l t a i e n t d ' u n e app l i ca t i on a u t o m a t i q u e de la 

d i spos i t ion à c a r a c t è r e g é n é r a l d u r è g l e m e n t de 1991 su r les p r o c é d u r e s 

r e l a t ives aux affaires fami l ia les . Les mot i fs de la décis ion d ' u n e j u r i d i c t i o n 

i n t e r n e n e p e u v e n t ê t r e fourn is a posteriori et c e r t a i n e m e n t pas p a r n o t r e 

C o u r . 

2. Q u a n t à la conc lus ion de la m a j o r i t é se lon l aque l l e l ' absence d e 

p r o n o n c é publ ic des j u g e m e n t s n ' e m p o r t e p a s v io la t ion de l ' a r t ic le 6, 

conc lus ion à l aque l l e nous ne souscr ivons pas non p lus , nous t e n o n s à 

p r éc i s e r ce qu i su i t . 

Il n o u s faut d ' a b o r d r a p p e l e r q u e l 'ob l iga t ion q u ' i m p o s e l ' a r t ic le 6 d e 

r e n d r e les j u g e m e n t s en publ ic est é n o n c é e e n t e r m e s abso lus et , a insi 

qu ' i l est sou l igné d a n s l ' a r rê t Campbell et Fell {précité, p . 4 3 , § 90) , c e t t e 

ob l iga t ion n 'es t a s so r t i e d ' a u c u n e l i m i t a t i o n impl ic i t e . C o m m e l'a di t la 

C o u r : 
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«Eu égard aux termes de l'article 17 et à l ' importance du principe de publicité, la 

Cour ne croit pas possible de considérer ce principe comme assorti d 'une limitation 

implicite ainsi que le soutient le Gouvernement .» 

Tou te fo i s , la m a j o r i t é invoque l ' a r r ê t Sutter ( p r é c i t é , p . 14, § 33) et 

e s t i m e q u e la C o n v e n t i o n ne c o m m a n d a i t pas de r e n d r e access ib les a u 

g r a n d publ ic les j u g e m e n t s re la t i fs à la g a r d e p r o n o n c é s d a n s les 

p r é s e n t e s affaires p u i s q u e « t o u t e p e r s o n n e p o u v a n t j u s t i f i e r d ' u n i n t é r ê t 

p e u t c o n s u l t e r ou se p r o c u r e r u n e copie du t e x t e i n t é g r a l des o r d o n n a n c e s 

e t /ou j u g e m e n t s de p r e m i è r e i n s t a n c e r e n d u s d a n s les affaires de g a r d e 

d ' e n f a n t s e t q u e les déc is ions de la C o u r d ' ap p e l et des t r i b u n a u x de 

p r e m i è r e i n s t a n c e d a n s les affaires p r é s e n t a n t un i n t é r ê t p a r t i c u l i e r sont 

s y s t é m a t i q u e m e n t pub l i ée s , ce qu i p e r m e t a u publ ic de voir que l s son t le 

r a i s o n n e m e n t g é n é r a l e m e n t suivi et les p r inc ipes a p p l i q u é s pa r les 

t r i b u n a u x lorsqu ' i l s s t a t u e n t s u r de pa re i l l e s a f fa i res» ( p a r a g r a p h e 47 du 

p r é s e n t a r r ê t ) . 

D a n s l 'affaire Sutter, la C o u r a r é i t é r é le p r inc ipe selon l eque l l ' a r t ic le 6 

imposa i t la pub l ic i t é des j u g e m e n t s et a p réc i sé q u e pa re i l l e pub l ic i t é 

pouva i t ê t r e a s s u r é e pa r d ' a u t r e s m o y e n s q u e la l e c t u r e à h a u t e voix. Elle 

a a jou té q u e « t o u t e p e r s o n n e jus t i f ian t d ' u n i n t é r ê t [pouvai t ] c o n s u l t e r le 

t e x t e i n t é g r a l des a r r ê t s du T r i b u n a l m i l i t a i r e de ca s sa t i on ou s 'en 

p r o c u r e r u n e cop i e» , ce qu i é t a i t u n e fo rme a c c e p t a b l e de pub l i c i t é . L a 

C o u r n ' a ni d i s p e n s é de l 'ob l iga t ion de pub l i c i t é ni r e c o n n u q u ' u n e te l le 

pub l ic i t é pouva i t ê t r e a s so r t i e de r e s t r i c t i o n s . Elle a é n o n c é ce poin t de 

vue e n c o r e p lus c l a i r e m e n t d a n s son a r r ê t u l t é r i e u r du 28 j u i n 1998 en 

l 'affaire Campbell et Fell. 

La m a j o r i t é s e m b l e ne p a s avoir t e n u c o m p t e d u fait , conf i rmé d e v a n t 

elle p a r le G o u v e r n e m e n t , q u e d a n s le cas d ' u n e p r o c é d u r e re la t ive à la vie 

fami l ia le les p e r s o n n e s qui j u s t i f i en t d ' un i n t é r ê t ne p e u v e n t p a s 

s y s t é m a t i q u e m e n t , de d ro i t , c o n s u l t e r ou se p r o c u r e r u n e copie du t e x t e 

i n t é g r a l des o r d o n n a n c e s e t / ou décis ions p e r t i n e n t e s . D e s t i e r s p e u v e n t se 

p r o c u r e r de te l les copies s e u l e m e n t si le j u g e ou le juge -g re f f i e r les y autorise 

(voir l ' a r t ic le 4 § 23 1)) d u r è g l e m e n t de 1991 sur les p r o c é d u r e s r e l a t ives 

a u x affaires fami l ia les , et les p a r a g r a p h e s 29 et 43 de l ' a r r ê t ) . L a m a j o r i t é 

invoque auss i le fait q u e « les déc is ions de la C o u r d ' a p p e l et des t r i b u n a u x 

de p r e m i è r e i n s t a n c e d a n s les affaires p r é s e n t a n t u n i n t é r ê t p a r t i c u l i e r 

sont s y s t é m a t i q u e m e n t p u b l i é e s » ( p a r a g r a p h e 47 de l ' a r r ê t ) . M a i s là 

auss i , la m a j o r i t é s e m b l e ne p a s avoir a c c o r d é s u f f i s a m m e n t de poids au 

fait q u e pa re i l l e pub l i ca t ion a u t o m a t i q u e ne c o n c e r n e q u e «les affaires 

présentant un intérêt particulier » ( p a r a g r a p h e 43 de l ' a r r ê t ) . 

L a m a j o r i t é s ' appu ie en o u t r e su r la t h è s e selon l aque l l e « les a u t o r i t é s 

i n t e r n e s é t a f n t ] fondées à m e n e r ces p r o c é d u r e s à huis clos p o u r p r o t é g e r 

la vie pr ivée des e n f a n t s et des p a r t i e s et p o u r év i te r de n u i r e a u x i n t é r ê t s 

de la jus t ice (...) u n p r o n o n c é publ ic des j u g e m e n t s s a p e r a i t d a n s u n e l a rge 



432 ARRÊT B. ET P. c. ROYAUME-UNI - OPINION DISSIDENTE 

m e s u r e ces ob jec t i f s» ( p a r a g r a p h e 46 de l ' a r r ê t ) . C ' e s t auss i l ' a r g u m e n t 

du G o u v e r n e m e n t . 

O r la C o u r a r e j e t é un a r g u m e n t a n a l o g u e d a n s son a r r ê t Campbell et 

Fell p r é c i t é : 

«Le Gouvernement se re t ranche ici encore derr ière des impératifs de sécurité et 

d 'ordre public; si l'on estimait, ajoutc-t-il, que la faculté d'exclure le public vaut pour 

le seul procès, et non pour le prononcé du jugement , il faudrait interpréter cet te 

exigence particulière de l'artiele 6 comme sujette à une limitation implicite: le public 

peut être légit imement écarté dans les affaires concernant des infractions disciplinaires 

de détenus .» (pp. 42-43, § 89) 

La C o u r a r é p o n d u : 

«la Cour ne croit pas possible de considérer ce principe comme assorti d 'une 

limitation implicite ainsi que le soutient le Gouvernement .» (p. 43, § 90) 

Le r a i s o n n e m e n t de la m a j o r i t é s e m b l e à p r e m i è r e vue va l ab le . 

Tou te fo i s , ce qu i se passe à hu i s clos n e doi t pas f o r c é m e n t a p p a r a î t r e 

i n t é g r a l e m e n t d a n s u n j u g e m e n t r e n d u en publ ic et il es t possible de 

vei l ler à ce q u e les n o m s et a u t r e s r e n s e i g n e m e n t s p o u v a n t c o n d u i r e à 

l ' iden t i f ica t ion des p a r t i e s ou les p réc i s ions s u r la vie p r ivée de la famil le 

so ien t omis du j u g e m e n t , s a n s p o u r a u t a n t n u i r e à la c l a r t é de la 

d é m a r c h e et de la so lu t ion a d o p t é e s p a r le t r i b u n a l q u a n t a u x q u e s t i o n s 

se p o s a n t d a n s l 'affaire, l e sque l l e s do ivent ê t r e r e n d u e s p u b l i q u e s p o u r 

a t t e i n d r e l 'object if d ' u n con t rô l e du publ ic . 

Enf in , nous t e n o n s à e x p r i m e r n o t r e d é s a c c o r d avec le po in t de vue de la 

m a j o r i t é , exposé a u p a r a g r a p h e 48 de l ' a r r ê t , se lon leque l u n e 

i n t e r p r é t a t i o n l i t t é r a l e de l 'a r t ic le 6 q u a n t a u p r o n o n c é des j u g e m e n t s 

se ra i t « i n u t i l e a u x fins d ' u n con t rô l e du publ ic [et] p o u r r a i t m ê m e ê t r e 

p ré jud ic i ab le au bu t p r e m i e r de l ' a r t ic le 6 § 1, à savoir g a r a n t i r u n p rocès 

é q u i t a b l e » . C e t t e conc lus ion se fonde , semble- t - i l , sur u n e m a u v a i s e 

i n t e r p r é t a t i o n de la d é c l a r a t i o n figurant au p a r a g r a p h e 34 de l ' a r r ê t 

Sutter se lon l aque l l e « (...) u n e i n t e r p r é t a t i o n l i t t é r a l e de l ' a r t ic le 6 § 1 
q u a n t au p r o n o n c é d e l ' a r r ê t s e m b l e t r o p r ig ide et ne pas s ' i m p o s e r p o u r 

la r éa l i s a t i on des b u t s de l ' a r t ic le 6. » 

Il r e s s o r t c l a i r e m e n t de la su i t e de l ' a r r ê t Sutter (« la C o u r conc lu t donc , 

avec le G o u v e r n e m e n t et la m a j o r i t é de la C o m m i s s i o n , q u e la C o n v e n t i o n 

n ' e x i g e a i t pas u n e l e c t u r e à h a u t e voix d e l ' a r r ê t r e n d u au s t a d e u l t i m e d u 

p r o c è s » ) q u e , d a n s c e t t e affaire , la C o u r n ' a pas é t ab l i , p a r c e t t e 

d é c l a r a t i o n , u n e règ le g é n é r a l e de soup lesse qu i p o u r r a i t j u s t i f i e r d e 

p a s s e r o u t r e à l ' ex igence de publ ic i té des j u g e m e n t s d a n s t o u t e s les 

c i r c o n s t a n c e s . L a C o u r a s i m p l e m e n t r e c o n n u q u ' u n e te l le pub l ic i t é ne 

doi t pas n é c e s s a i r e m e n t p r e n d r e la fo rme «(•••) [ d ' ] u n e l e c t u r e à h a u t e 

voix d e l ' a r r ê t ». 

P o u r les r a i sons s u s m e n t i o n n é e s , nous ne souscr ivons p a s non p lus à la 

d e u x i è m e conc lus ion de la m a j o r i t é selon l aque l l e « (...) la C o n v e n t i o n 
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n ' ex igea i t pas de m e t t r e à la d i spos i t ion d u g r a n d publ ic les j u g e m e n t s 

re la t i fs à la g a r d e des e n f a n t s r e n d u s d a n s les p r é s e n t e s affaires et [il] 

n 'y a pas eu v io la t ion d e l ' a r t ic le 6 § 1 à cet é g a r d » ( p a r a g r a p h e 49 de 

l ' a r r ê t ) . 

A n o t r e avis, il y a eu v io la t ion de l ' a r t ic le 6 en l ' e spèce à la fois du fait 

de la c o n d u i t e à huis clos des p r o c é d u r e s en q u e s t i o n et en ra i son de 

l ' absence de pub l ic i t é des j u g e m e n t s . 





J . B . v. S W I T Z E R L A N D 

(Application no. 31827/96) 

SECOND SECTION 

JUDGMENT OF 3 MAY 2 0 0 1 1 

1. English original. 





J.B. v. SWITZERLAND JUDGMENT 437 

SUMMARY1 

Self-incrimination - imposit ion of f ines for refusal to submit documents to 
the tax authorit ies 

Article 6 § 1 

Fair hearing - Criminal proceedings - Self-incrimination - Imposition of fines for refusal to 
submit documents to the tax authorities - Criminal charge - Mixed nature of proceedings - Risk 
of incurring sanction - Nature and severity of sanction 

* 
* * 

The District Tax Commission instituted tax-evasion proceedings against the 
applicant in respect of undeclared income. The applicant was requested to submit 
all the documents which he had concerning investments in certain companies. 
While admit t ing that he had made the investments and that the income had not 
been properly declared, the applicant did not submit the documents. The District 
Tax Commission decided to issue an assessment to supplementary tax but later 
withdrew this decision. As the applicant failed to react to further requests that he 
explain the source of the income invested, the Cantonal Administration for Direct 
Federal Taxes imposed a disciplinary fine of 1,000 Swiss francs (CHF), which the 
applicant paid. As he still did not submit the documents, two further disciplinary 
fines, each of C H F 2,000, were imposed. The applicant's appeal against the second 
fine was dismissed, as was his administrative-law appeal to the Federal Court . An 
agreement was subsequently reached between the applicant and the cantonal tax 
authorities, providing for payment of a certain amount, including a fine, and 
cancellation of all pending proceedings. 

Held 
Article 6 § 1: (a) Applicability of Article 6: It was not disputed that any tax-evasion 
proceedings against the applicant would tall to be examined under Article 6. 
However, the Government contended that the proceedings at issue were of a sui 
generis nature and outside the scope of Article 6. The proceedings served the 
various purposes of establishing the taxes due by the applicant and, if the 
conditions were met, of imposing a supplementary tax and a fine for tax evasion. 
However, they were not expressly classified as either supplementary-tax 
proceedings or tax-evasion proceedings. From the beginning and throughout the 
proceedings, the tax authorities could have imposed a fine on account of the 
criminal offence of tax evasion and, indeed, under the sett lement which was 
reached the applicant incurred such a fine. The penalty was not intended as 
pecuniary compensation but was essentially punitive and deterrent in nature . 

1. This summary by the Registry does not bind the Court . 
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Moreover, the amount was not inconsiderable and there could be no doubt it was 
"penal" in character. Whatever the other purposes the proceedings served, by 
enabling the imposition of such a fine they amounted to the determinat ion of a 
criminal charge and Article 6 was applicable under its criminal head, 
(b) Compliance with Article 6: It was not the fairness of the proceedings as such 
which was at stake but rather the question whether the imposition of a fine for 
failure to provide information complied with the requirements of the Convention. 
Consequently, the Court was not deciding whether a State could oblige a taxpayer 
to provide information for the sole purpose of securing a correct tax assessment. In 
the present case, it appeared that the authorities were a t tempt ing to compel the 
applicant to submit documents which would have provided information as to his 
income with a view to assessing his tax liability. While it was not for the Court to 
speculate as to what the nature of such information would have been, the applicant 
could not exclude that the existence of additional untaxed income would constitute 
the offence of tax evasion. The case differed from one involving material having an 
existence independent of the person concerned and thus not obtained by means of 
coercion and in defiance of that person's will. In view of the persistence with which 
the tax authorities a t tempted to achieve their aim, the Government 's submission 
that they were in fact already aware of the information was unconvincing. Finally, 
as to the submission that a separation of regular tax proceedings and criminal tax 
proceedings would be impractical, it was not the Court 's task to indicate the means 
which a State should utilise in order to comply with its obligations under the 
Convention. 

Conclusion: violation (unanimously). 
Article 41: The Court awarded the applicant the amount of the fine which he had 
contested before the Federal Court . It also made an award in respect of costs and 
expenses. 
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In t h e c a s e o f J . B . v. S w i t z e r l a n d , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Second Sec t i on ) , s i t t i n g as a 

C h a m b e r c o m p o s e d of: 
M r C . L . ROZAKIS, President, 
M r A . B . BAKA, 
M r L . WlLDHABER, 
M r G. BONEI.I.O, 
M r P . LüRENZF.N, 
M r s M . TSATSA-NIKOLOVSKA, 
M r A. KOVI.ER, judges, 

a n d M r E. FRIBERGH, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r i v a t e on 6 Apri l 2000 a n d 12 Apr i l 2 0 0 1 , 
Del ivers t h e following j u d g m e n t , which was a d o p t e d on the las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in a n app l i ca t i on (no. 31827/96) a g a i n s t t h e 
Swiss C o n f e d e r a t i o n lodged wi th t h e E u r o p e a n C o m m i s s i o n ol H u m a n 
R i g h t s (" the C o m m i s s i o n " ) u n d e r f o r m e r Ar t ic le 25 of t h e C o n v e n t i o n 
for t h e P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s ( " the 
C o n v e n t i o n " ) by a Swiss n a t i o n a l , J . B . ( " the a p p l i c a n t " ) , on 6 J u n e 1996. 

2. T h e a p p l i c a n t was r e p r e s e n t e d by M r U . B e h n i s c h a n d 
M r M. L u s t e n b e r g e r , lawyers p r a c t i s i n g in Z u r i c h . T h e Swiss 
G o v e r n m e n t ( " the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t h e i r D e p u t y 
A g e n t , M r F. S c h i i r m a n n , h e a d of t he H u m a n R i g h t s a n d Counc i l of 
E u r o p e Sect ion of t he F e d e r a l Office of J u s t i c e . T h e P r e s i d e n t of t h e 
C h a m b e r a c c e d e d to t h e a p p l i c a n t ' s r e q u e s t no t to have his n a m e 
disc losed (Ru le 47 § 3 of t he R u l e s of C o u r t ) . 

3. T h e a p p l i c a n t a l leged t h a t t he p r o c e e d i n g s in which he was involved 
w e r e un fa i r a n d c o n t r a r y to Ar t ic le 6 § 1 of t h e C o n v e n t i o n in t h a t he was 
obl iged to s u b m i t d o c u m e n t s which could have i n c r i m i n a t e d h im . 

4. T h e a p p l i c a t i o n was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Pro toco l No . 11 to t he C o n v e n t i o n c a m e in to force (Art ic le 5 § 2 of 
Pro tocol No . 11). 

5. T h e a p p l i c a t i o n was a l l oca t ed to t h e Second Sec t ion of t h e C o u r t 
(Ru le 52 § 1). W i t h i n t h a t Sec t ion , t h e C h a m b e r t h a t wou ld c o n s i d e r t h e 
case (Art ic le 27 § 1 of t h e C o n v e n t i o n ) w a s c o n s t i t u t e d as p rov ided in 
R u l e 26 § 1. 

6. By a dec i s ion of 6 Apr i l 2000 t h e C h a m b e r d e c l a r e d t h e a p p l i c a t i o n 
p a r t l y a d m i s s i b l e 1 . 

I. Note by the Registry. The Court ' s decision is obtainable from the Registry. 
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7. T h e a p p l i c a n t a n d t h e G o v e r n m e n t e a c h filed o b s e r v a t i o n s on t h e 
m e r i t s (Rule 59 § 1). Af ter c o n s u l t i n g t h e p a r t i e s , t h e C h a m b e r dec ided 
t h a t no h e a r i n g on t h e m e r i t s was r e q u i r e d (Rule 59 § 2 in fine). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e a p p l i c a n t , a Swiss n a t i o n a l b o r n in 1914, is a r e t i r e d ski 
i n s t r u c t o r a n d m o u n t a i n g u i d e l iving in X , Swi t ze r l and . 

A. A d m i n i s t r a t i v e p r o c e e d i n g s i n s t i t u t e d a g a i n s t t h e a p p l i c a n t 

9. In 1987 t h e F e d e r a l T a x A d m i n i s t r a t i o n (Eidgenössische Steuer
verwallung) c o n s u l t e d t h e ca se file of t h e f inancia l m a n a g e r , P. It w a s 
no t ed t h a t b e t w e e n 1979 a n d 1985 the a p p l i c a n t h a d m a d e i n v e s t m e n t s 
wi th P. a n d his c o m p a n i e s . H o w e v e r , t h e s e a m o u n t s h a d no t b e e n 
d e c l a r e d in t he t a x a t i o n pe r iods b e t w e e n 1981/82 a n d 1987/88. 

10. I n view of th i s , o n 11 D e c e m b e r 1987 t h e X Di s t r i c t T a x 
C o m m i s s i o n (Bezirkssteuerkommission) i n s t i t u t e d t ax -evas ion p r o c e e d i n g s 
(Steuerhinterziehungsverfahren) in r e spec t of t he a p p l i c a n t ' s federa l t a x e s . 
H e was r e q u e s t e d to s u b m i t all t h e d o c u m e n t s which he h a d c o n c e r n i n g 
t h e s e c o m p a n i e s . 

11. O n 22 D e c e m b e r 1987 t h e a p p l i c a n t a d m i t t e d t h a t he h a d "in fact 
m a d e i n v e s t m e n t s w i t h P. a n d his c o m p a n i e s from 1979 to 1985 a n d t h a t 
he h a d no t p r o p e r l y d e c l a r e d t h e i ncome in his p e r s o n a l t ax r e t u r n " . 
H o w e v e r , t h e a p p l i c a n t did no t s u b m i t t h e r e q u e s t e d d o c u m e n t s . 

12. O n 24 J u n e 1988 t h e a p p l i c a n t was a g a i n a s k e d to d e c l a r e t h e 
sou rce of t he i n c o m e , a m o u n t i n g to 238,000 Swiss f rancs ( C H F ) , which 
he h a d inves t ed w i t h P . T h e a p p l i c a n t d id not reply . 

13. O n 2 S e p t e m b e r 1988 t h e Dis t r i c t T a x C o m m i s s i o n dec ided to 
issue a n a s s e s s m e n t to s u p p l e m e n t a r y t a x (Nachsteuer) on t h e i n t e r e s t 
de r ived from t h e i n c o m e which t h e a p p l i c a n t had inves ted wi th P. in t h e 
yea r s 1979 to 1985. In l e t t e r s d a t e d 29 S e p t e m b e r a n d 11 O c t o b e r 1988, 
t h e a p p l i c a n t was i n f o r m e d of t h e a s s e s s m e n t of his t a x e s (Steuer
veranlagung) a n d of t h e s u p p l e m e n t a r y t ax d u e . 

14. Fo l lowing a n i n t e r v e n t i o n of t h e F e d e r a l T a x I n s p e c t o r , t h e 
P r e s i d e n t of t h e Di s t r i c t T a x C o m m i s s i o n w i t h d r e w t h e s u p p l e m e n t a r y 
t a x dec i s ion in two l e t t e r s d a t e d 7 a n d 20 O c t o b e r 1988. At t he s a m e 
t i m e t h e P r e s i d e n t a g a i n r e q u e s t e d t he a p p l i c a n t to exp la in t he sou rce of 
t h e inves ted i n c o m e . A f u r t h e r such r e q u e s t was se rved on the a p p l i c a n t 
on 1 9 J a n u a r y 1989. 
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15. T h e a p p l i c a n t no t h a v i n g r e a c t e d to any of t h e s e r e q u e s t s , t h e 
C a n t o n a l A d m i n i s t r a t i o n for D i r e c t F e d e r a l T a x e s (kantonale Verwaltung 

fur die direkte Bundessteuer) i m p o s e d on t h e a p p l i c a n t on 28 F e b r u a r y 1989 a 
d i sc ip l inary fine (Ordnungsbusse) of C H F 1,000. It re l ied on Ar t ic le 131 § 1 
of t h e d e c r e e of t h e F e d e r a l Counc i l on t he impos i t i on of a d i rec t federa l 
t a x (Bundesratsbeschluss ilber die Erhebung einer direkten Bundessteuer). T h e 
app l i can t du ly pa id t he fine. 

16. O n 7 Apri l 1989 a n d on 19 J u n e , 17 J u l y a n d 16 A u g u s t 1990 the 
Dis t r i c t T a x C o m m i s s i o n a g a i n a d m o n i s h e d the a p p l i c a n t as he still h a d 
not s u b m i t t e d t h e r e q u i r e d i n f o r m a t i o n . 

17. O n 3 A u g u s t a n d 5 S e p t e m b e r 1990 t h e a p p l i c a n t rep l ied t h a t , in 
his view, t h e dec is ion to i m p o s e s u p p l e m e n t a r y t axes on h i m h a d a c q u i r e d 
legal force (Rechtskraft) on 29 S e p t e m b e r a n d 11 O c t o b e r 1988, so t h a t he 
was not ob l iged to prov ide f u r t h e r i n f o r m a t i o n . 

18. T h e r e u p o n , on 29 N o v e m b e r 1990 t h e C a n t o n a l A d m i n i s t r a t i o n for 
D i r ec t F e d e r a l T a x e s i m p o s e d a second d i sc ip l ina ry fine, of C H F 2,000, on 
t h e a p p l i c a n t in r e spec t of f ede ra l t a x e s , b a s e d on Ar t i c l e 131 § 1 of t h e 
d e c r e e of t h e F e d e r a l C o u n c i l . 

19. O n 4 D e c e m b e r 1990 a n d 22 J a n u a r y 1991 t h e C a n t o n a l T a x 
A d m i n i s t r a t i o n i m p o s e d a t h i r d d i sc ip l ina ry f ine, of C H F 2,000, in 
r e spec t of c a n t o n a l t a x e s . 

20. T h e app l i can t ' s a p p e a l aga ins t t he second d i sc ip l inary fine, i m p o s e d 
on 29 N o v e m b e r 1990, was d i smis sed by t h e T a x A p p e a l s C o m m i s s i o n 
(Steuerrekurskommission) of t h e C a n t o n of Va la i s on 18 D e c e m b e r 1992. 

2 1 . In i ts decis ion, t he T a x A p p e a l s C o m m i s s i o n found t h a t t he 
app l i can t h a d i n t e n t i o n a l l y not c o m p l i e d wi th t he o r d e r of t he t ax 
a u t h o r i t i e s to p rov ide i n f o r m a t i o n . H o w e v e r , a c c o r d i n g to Ar t ic le 131 § 1 
of t h e d e c r e e of t he F e d e r a l Counc i l , p e r s o n s l iable to pay t a x e s w e r e 
obl iged to c o o p e r a t e w i t h t h e t ax a u t h o r i t i e s , in p a r t i c u l a r to s u b m i t 
a c c o u n t s , d o c u m e n t s a n d o t h e r r ece ip t s in t h e i r possess ion which could 
be of r e l evance w h e n d e t e r m i n i n g t h e t a x e s . M o r e o v e r , the dec i s ion to 
i m p o s e s u p p l e m e n t a r y t a x e s on t h e app l i can t h a d not a c q u i r e d legal 
force as it h a d b e e n w i t h d r a w n on 7 a n d 20 O c t o b e r 1988 by t h e 
P r e s i d e n t of the Dis t r i c t T a x C o m m i s s i o n . 

B. P r o c e e d i n g s b e f o r e t h e F e d e r a l C o u r t 

22. The app l ican t filed a n a d m i n i s t r a t i v e - l a w a p p e a l wi th t h e F e d e r a l 
C o u r t in which he c o m p l a i n e d , inter alia, u n d e r Ar t ic le 6 of t he C o n v e n t i o n 
t h a t as a n accused he shou ld not be ob l iged to i n c r i m i n a t e himself . 

2 3 . M e a n w h i l e , the app l i can t a lso filed a n ob jec t ion a g a i n s t t h e 
th i rd d i sc ip l ina ry fine, imposed on 4 D e c e m b e r 1990 a n d 22 J a n u a r y 
1991, a l t h o u g h the p r o c e e d i n g s before t he c o m p e t e n t d is t r ic t cou r t 
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(Bezirksgericht) w e r e s u s p e n d e d p e n d i n g t h e o u t c o m e of t he p r o c e e d i n g s 
before t h e F e d e r a l C o u r t . 

24. O n 7 J u l y 1995 the F e d e r a l C o u r t d i smis sed the a p p l i c a n t ' s 
a d m i n i s t r a t i v e - l a w a p p e a l , t he dec is ion be ing served on t h e a p p l i c a n t on 
12 D e c e m b e r 1995. 

25 . I n its dec is ion , t he F e d e r a l C o u r t c o n s i d e r e d it u n d i s p u t e d t h a t t h e 
a p p l i c a n t h a d m a d e i n v e s t m e n t s w i t h P . a n d his c o m p a n i e s which he , t h e 
a p p l i c a n t , h a d not d e c l a r e d . T h e t a x a u t h o r i t i e s h a d not b e e n in a pos i t ion 
t o a s s u m e t h a t t h e m e a n s inves ted s t e m m e d from i n c o m e a n d a s s e t s 
wh ich h a d a l r e a d y b e e n t a x e d . T h e y h a d t he r e fo r e q u i t e cor rec t ly a s k e d 
t h e app l i can t to d e m o n s t r a t e t h e sou rce of t h e s e m o n e y s . 

26. T h e F e d e r a l C o u r t t h e n r e c a p i t u l a t e d t h e r e l e v a n t case- law. T a x -
evas ion p r o c e e d i n g s c o n s t i t u t e d t r u e c r i m i n a l p r o c e e d i n g s in r e spec t of 
wh ich t h e p r o c e d u r a l g u a r a n t e e s , i nc lud ing those of Ar t ic le 6 of t h e 
C o n v e n t i o n , app l i ed . T h u s , t h e offence of t a x evas ion led t o a fine wh ich 
h a d to be pa id in a d d i t i o n to t h e t axes evaded . T h e fine c o n s t i t u t e d a 
s a n c t i o n which h a d b o t h p r e v e n t i v e a n d r ep re s s ive func t ions ; i ts a m o u n t 
was u p to four t i m e s t h e a m o u n t of t he t a x e s evaded a n d it h a d t he s a m e 
effect for t he p e r s o n c o n c e r n e d as a c r i m i n a l convic t ion . 

27. O n the o t h e r h a n d , in t h e F e d e r a l C o u r t ' s op in ion the ob l iga t ion to 
pay a s u p p l e m e n t a r y t ax did not a m o u n t to a c r i m i n a l s anc t ion . T h e 
s u p p l e m e n t a r y t a x was not s e p a r a t e in n a t u r e from t h e o r ig ina l t ax d e b t ; 
r a t h e r , it was a n a d d i t i o n a l t ax r e s u l t i n g from a n e x a m i n a t i o n of t h e t a x 
a s s e s s m e n t of t he p e r s o n c o n c e r n e d a n d se rv ing to b r i n g in o u t s t a n d i n g 
t a x e s . As such , it h a d no pun i t ive funct ion . T h e j u d g m e n t c o n t i n u e d : 

"even though the supplementary tax is not a criminal sanction within the meaning of 
Article 129 of the federal decree, the tax will be determined in tax-evasion proceedings 
in respect of which the guarantees of criminal procedure will apply. The question thus 
arises whether the person who has to pay taxes may be obliged, in the tax-evasion 
proceedings and with a view to the determinat ion of the supplementary lax, to supply 
information on his financial circumstances." 

28 . T h e F e d e r a l C o u r t t h e n r e i t e r a t e d t he p r inc ip le of t a x 
p r o c e e d i n g s , a c c o r d i n g to wh ich t h e b u r d e n of p roof fell on t h e t a x 
a u t h o r i t i e s to d e m o n s t r a t e t h a t a p e r s o n h a d not d e c l a r e d c e r t a i n 
t a x a b l e i n c o m e . It could not be said t h a t t h e p e r s o n c o n c e r n e d was 
obl iged to i n c r i m i n a t e himself . R a t h e r , t h e p e r s o n h a d m e r e l y to p rov ide 
i n f o r m a t i o n as to t h e source of u n t a x e d i n c o m e which t h e t ax a u t h o r i t i e s 
a l r e a d y k n e w ex i s t ed . If in such a s i t ua t i on t he p e r s o n c o n c e r n e d h a d t h e 
r igh t to r e m a i n s i lent , t he e n t i r e t a x sys t em would be cal led in to q u e s t i o n . 
T h e r e g u l a r t a x - a s s e s s m e n t p r o c e e d i n g s would t h e n have to be c o n d u c t e d 
a c c o r d i n g to t h e p r inc ip les of c r i m i n a l p r o c e e d i n g s . T h e r igh t to r e m a i n 
s i len t wou ld c o m p l i c a t e con t ro l , or even r e n d e r it imposs ib l e . T h i s could 
not be t h e p u r p o s e of Ar t ic le 6 of t h e C o n v e n t i o n . 
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29. A c c o r d i n g to the F e d e r a l C o u r t , t h e r e were a n u m b e r of provis ions 
in c r i m i n a l law obl ig ing a p e r s o n to act in a p a r t i c u l a r way so as to e n a b l e 
t he a u t h o r i t i e s to o b t a i n his convic t ion . R e f e r e n c e was m a d e in p a r t i c u l a r 
to lorr ies wh ich had to be e q u i p p e d w i t h a t a c h o g r a p h r e c o r d i n g speed a n d 
d r iv ing hou r s . If t h e r e was an acc iden t , t h e lorry d r i v e r was ob l iged to 
h a n d over t h e device . S imi la r ly , a m o t o r i s t m i g h t be obl iged to s u b m i t to 
a blood or a u r i n e t es t , a n d he would be p u n i s h e d if he refused to do so. 

30. T h e F e d e r a l C o u r t n o t e d a n essen t i a l d i f ference from Funke 
v. France ( j u d g m e n t of 25 F e b r u a r y 1993, Ser ies A no . 256-A) , n a m e l y , t h a t 
in t h a t case t h e t ax a u t h o r i t i e s bel ieved t h a t c e r t a i n d o c u m e n t s ex i s t ed 
a l t h o u g h t h e y w e r e not c e r t a i n of t h e fact. In t he p r e s e n t case , t he 
a u t h o r i t i e s w e r e a w a r e of t h e i n c o m e which the a p p l i c a n t had inves ted . 
T h e p u r p o s e of t h e i r i n t e r v e n t i o n was to a s c e r t a i n w h e t h e r th i s i ncome 
i tself s t e m m e d from income or a s se t s wh ich had b e e n du ly t a x e d . All t he 
app l i can t h a d to d o was to exp l a in t h e sou rce of th i s i n c o m e . In fact , he 
shou ld have d o n e so d u r i n g the r e g u l a r t a x - a s s e s s m e n t p r o c e e d i n g s . 

3 1 . Final ly , t h e F e d e r a l C o u r t r e f e r r ed to Salabiaku v. France, a cco rd ing 
to which p r e s u m p t i o n s of fact a n d law w e r e c o m p a t i b l e w i t h Ar t ic le 6 § 2 
of t he C o n v e n t i o n as long as t h e y w e r e conf ined w i t h i n r e a s o n a b l e l imi t s 
a n d t h e r i gh t s of the de fence w e r e m a i n t a i n e d ( j u d g m e n t of 7 O c t o b e r 
1988, Ser ies A no. 141-A, pp . 15-16, § 28) . 

32. T h e F e d e r a l C o u r t conc luded t h a t t h e r e was n o b r e a c h of t he 
a p p l i c a n t ' s r igh t to t he p r e s u m p t i o n of i nnocence or of his r igh t no t to 
i n c r i m i n a t e himself. 

C. S u b s e q u e n t d e v e l o p m e n t s 

3 3 . O n 5 J u n e 1996 t h e c a n t o n a l a u t h o r i t i e s i m p o s e d a fou r th fine, of 
C H F 5,000, on t h e app l i can t , a l t h o u g h th is fine neve r a c q u i r e d legal force. 

34. Fol lowing t h e F e d e r a l C o u r t ' s decis ion of 7 J u l y 1995, a n 
a g r e e m e n t was r e a c h e d b e t w e e n t h e a p p l i c a n t a n d t h e c a n t o n a l t a x 
a u t h o r i t i e s on 28 N o v e m b e r 1996 which closed all t a x a n d c r i m i n a l t a x 
p r o c e e d i n g s for t h e y e a r s 1981/82 unt i l 1995/96. O n t h e one h a n d , t h e 
a g r e e m e n t fixed t h e a m o u n t to be pa id by t h e a p p l i c a n t , n a m e l y a t o t a l 
s u m of C H F 81 ,878 .95 , i n c l u d i n g a fine a m o u n t i n g , a f t e r r e d u c t i o n by o n e -
th i rd , to C H F 21,625.95. O n the o t h e r h a n d , it was a g r e e d t h a t all p e n d i n g 
p r o c e e d i n g s w e r e cance l l ed , i nc lud ing the p r o c e e d i n g s c o n c e r n i n g 
d i sc ip l inary l ines ; a n d t h a t t he fine a l r e a d y pa id was to be d e d u c t e d from 
the to ta l a m o u n t of t axes a n d c r i m i n a l p e n a l t i e s . Final ly , t he a g r e e m e n t 
s t a t e d : 

"... the proceedings which are already pending before the Strasbourg organs of the 
European Convention on H u m a n Rights against the decision of the Federal Court on 
account of a disciplinary line will not be affected by this agreement ." 
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II . R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

A. S u p p l e m e n t a r y - t a x p r o c e e d i n g s a n d t a x - e v a s i o n p r o c e e d i n g s 

35. S u p p l e m e n t a r y - t a x p r o c e e d i n g s (Nachsteuerverfahren) serve t h e 
p u r p o s e of i m p o s i n g a s u p p l e m e n t a r y t a x (Nachsteuer) w h e r e c e r t a i n t a x e s 
have no t b e e n du ly paid . Tax -evas ion p r o c e e d i n g s (Steuerhinterziehungs-
verfahren) m a y l ead , in a d d i t i o n to t he s u p p l e m e n t a r y t a x , to a fine t h e 
a m o u n t of which will d e p e n d on t h e a m o u n t of t h e t a x evaded . 

B. D e c r e e o f t h e F e d e r a l C o u n c i l o n t h e i m p o s i t i o n o f a d i r e c t 
f e d e r a l t a x 

36. T h e F e d e r a l Counc i l ' s d e c r e e of 1940 on the i m p o s i t i o n of a d i r ec t 
f ede ra l t a x in force a t t h e r e l e v a n t t i m e r e f e r r ed in its P a r t 9 t o 
" c o n t r a v e n t i o n s " (Widerhandlungen). 

37. Ar t i c les 129 a n d 130 in P a r t 9 c o n c e r n e d " t ax evas ion" a n d 
p rov ided for l iabi l i ty to a l ine . Fo r i n s t a n c e , Ar t i c l e 129 § 1 c o n c e r n e d 
p e r s o n s who e v a d e d t axes by not filling in t h e t a x r e t u r n cor rec t ly . 
Ar t i c l e 130 bis c o n c e r n e d " t a x a n d i n v e n t o r y f r a u d " (Steuer- und 
Inventarbetrug) a n d prov ided for l iabi l i ty to a fine or to i m p r i s o n m e n t . 

38 . Ar t ic le 131 § 1 of t he d e c r e e s t a t e d : 

"A person ... liable to pay taxes or to give information who contravenes, intentionally 
or negligently, the official decisions and orders made pursuant to this Decree, in 
part icular as to: 

— handing in a tax return; 

— submit t ing or presenting accounts, preparing or submitt ing vouchers and other 
receipts; 

— complying with a summons or a prohibition to act; 

— giving information; or 

— making payments and furnishing securities; 

will be fined between C H F 5 and 10,000. The same punishment will be incurred if the 
obligation under Article 90 §§ 5, 6 and 8 to provide information is not complied with." 

39. Ar t i c l e 90 §§ 5, 6 a n d 8 of t he f ede ra l d e c r e e c o n c e r n e d t h e 
ob l iga t ion , inter alia, of t h i r d p a r t i e s to p rov ide i n f o r m a t i o n . Ar t ic le 89 
s t a t e d t h a t t he t a x p a y e r shou ld provide t r u t h f u l i n f o r m a t i o n a n d t h a t he 
could be r e q u e s t e d to s u b m i t d o c u m e n t s e tc . wh ich m i g h t be r e l evan t for 
t h e a s s e s s m e n t of t a x e s . Ar t ic le 132 r e g u l a t e d t he p r o c e d u r e in case of t a x 
evas ion a n d prov ided t h a t t h e c a n t o n a l t ax a d m i n i s t r a t i o n would 
u n d e r t a k e any n e c e s s a r y inves t iga t ions . 
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T H E L A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

40. T h e app l i can t a l l eged t h a t t h e p r o c e e d i n g s in which he was 
involved w e r e un fa i r in t h a t he was ob l iged to s u b m i t d o c u m e n t s wh ich 
could have i n c r i m i n a t e d h i m . H e re l ied on Ar t ic le 6 § 1 of t h e 
C o n v e n t i o n , t he r e l evan t p a r t of wh ich p rov ides : 

"In the determinat ion of his civil rights and obligations or of any criminal charge 
against him, everyone is entitled to a lair ... hearing ..." 

4 1 . T h e G o v e r n m e n t c o n t e s t e d t h a t submis s ion . 

A. A p p l i c a b i l i t y o f A r t i c l e 6 § 1 

7. The parties ' submissions 

(a) The applicant 

42. T h e a p p l i c a n t s u b m i t t e d t h a t t h e p r o c e e d i n g s at issue c o n c e r n e d 
b o t h t h e impos i t i on of a s u p p l e m e n t a r y t a x a n d t ax -evas ion p r o c e e d i n g s 
l e a d i n g to a fine. T h e f o r m e r m a t t e r did not fall w i th in t h e scope of t h e 
C o n v e n t i o n w h e r e a s , a c c o r d i n g to t he case- law of b o t h t he C o u r t a n d t h e 
F e d e r a l C o u r t , t h e t ax -evas ion p r o c e e d i n g s a m o u n t e d to c r i m i n a l 
p r o c e e d i n g s w i th in t he m e a n i n g of Ar t i c l e 6 § 1 of t h e C o n v e n t i o n , 
r e q u i r i n g t he neces sa ry g u a r a n t e e s . R e f e r e n c e was m a d e in p a r t i c u l a r to 
A.P., M.P. and TP. a n d E.L., R.L. and J.O.-L. v. Switzerland ( j u d g m e n t s of 
29 A u g u s t 1997, Reports of Judgments and Decisions 1997-V, pp . 1487-88 a n d 
pp . 1519-20 respec t ive ly) . T h e a m o u n t of t h e fine for t a x evasion was 
d e t e r m i n e d on t h e basis of t h e a m o u n t of s u p p l e m e n t a r y t ax . In his case , 
t h e fine of C H F 21,625.95 i m p o s e d on h im h a d t h e s a m e effect as a 
c r i m i n a l convic t ion . 

(b) The Government 

4 3 . In t h e G o v e r n m e n t ' s op in ion , t he p r o c e e d i n g s a t issue w e r e sui 
generis, a l t h o u g h they b o r e a c loser r e s e m b l a n c e to a d m i n i s t r a t i v e 
p r o c e e d i n g s t h a n to c r i m i n a l p r o c e e d i n g s . T h e F e d e r a l C o u r t had 
a c c e p t e d t h a t Ar t i c l e 6 of t he C o n v e n t i o n app l i ed t o such p r o c e e d i n g s , 
w i t h o u t s t a t i n g t h a t t h e y d e t e r m i n e d a " c r imina l c h a r g e " . In t h e 
G o v e r n m e n t ' s view, w h e n d e c i d i n g on t h e app l icab i l i ty of th is provis ion , 
it h a d to be cons ide r ed wh ich type of " c r i m i n a l c h a r g e " was a t i ssue . In 
such p r o c e e d i n g s , bo th a p e r s o n ' s t a x e s a n d a n y t a x evasion w e r e 
e x a m i n e d in one a n d the s a m e , m i x e d p r o c e d u r e . T o t h e e x t e n t t h a t t h e 
p r o c e e d i n g s c o n c e r n e d t h e d e t e r m i n a t i o n of a s u p p l e m e n t a r y t ax , t h e y 
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involved no c r i m i n a l e l e m e n t . O n t h e o t h e r h a n d , to t h e e x t e n t t h a t a fine 
could be i m p o s e d for tax evas ion , t h e p r o c e e d i n g s w e r e of a c r i m i n a l 
n a t u r e w i th in t h e m e a n i n g of Ar t ic le 6 § 1 of t he C o n v e n t i o n . In t h e 
p r e s e n t case , Ar t i c l e 6 § 1 of t h e C o n v e n t i o n was no t app l i cab le to t h e 
p r o c e e d i n g s a t i s sue . T h e G o v e r n m e n t r e f e r r e d in p a r t i c u l a r to M.-T.P. 
v. France ( ( d e c ) , no . 41545 /98 , 7 M a r c h 2000, u n r e p o r t e d ) in which , as in 
t h e p r e s e n t case , t h a t a p p l i c a n t was not p r o s e c u t e d for t ax evas ion. In t h a t 
case , m o r e o v e r , t h e C o u r t h a d c o n s i d e r e d t h a t t he t a x m e a s u r e s i m p o s e d 
on the app l i can t w e r e not c r i m i n a l as t h e y d id not a t t a i n t h e n e c e s s a r y 
level of p re jud ice . 

2. The Court's assessment 

44. T h e C o u r t r e i t e r a t e s t h a t t h e concep t of " c r i m i n a l c h a r g e " w i th in 
t he m e a n i n g of Ar t ic le 6 is an a u t o n o m o u s o n e . In its e a r l i e r case- law t h e 
C o u r t h a s e s t a b l i s h e d t h a t t h e r e a r e t h r e e c r i t e r i a to be t a k e n i n t o 
a c c o u n t w h e n it is b e i n g d e c i d e d w h e t h e r a p e r s o n was " c h a r g e d wi th a 
c r i m i n a l offence" for t h e p u r p o s e s of Ar t ic le 6. T h e s e a r e t h e 
c lass i f icat ion of t he offence u n d e r n a t i o n a l law, t he n a t u r e of t h e offence 
a n d t h e n a t u r e a n d d e g r e e of sever i ty of t h e p e n a l t y t h a t t h e p e r s o n 
c o n c e r n e d r i sked i n c u r r i n g (see , a m o n g o t h e r a u t h o r i t i e s , Oztiirk 
v. Germa?y, j u d g m e n t of 21 F e b r u a r y 1984, Se r i e s A no . 73, p . 18, § 50) . In 
A.P., M.P. and T.P. v. Switzerland (c i ted a b o v e ) , t h e C o u r t m o r e o v e r found 
t h a t p r o c e e d i n g s l ead ing to t h e impos i t i on of a fine on accoun t of t h e 
c r i m i n a l offence of t ax evas ion fell in p r inc ip le to be e x a m i n e d u n d e r 
Ar t ic le 6 § 1 of t h e C o n v e n t i o n . 

45 . In t he p r e s e n t case it was no t in d i s p u t e b e t w e e n t h e p a r t i e s t h a t 
a n y t ax -evas ion p r o c e e d i n g s i n s t i t u t e d a g a i n s t t h e a p p l i c a n t , i n a s m u c h as 
t h e y d e t e r m i n e d a " c r i m i n a l c h a r g e " w i t h i n t h e m e a n i n g of Ar t ic le 6 of 
t h e C o n v e n t i o n , would fall to be e x a m i n e d u n d e r th is provis ion. 

46 . T h e G o v e r n m e n t , however , c o n t e n d e d t h a t t h e p r o c e e d i n g s in t h e 
p r e s e n t case w e r e of a sui generis n a t u r e a n d o u t s i d e t h e scope of Ar t i c l e 6 
of t h e C o n v e n t i o n . T h e F e d e r a l C o u r t , on t h e o t h e r h a n d , c o n s i d e r e d in its 
j u d g m e n t of 7 J u l y 1995 t h a t Ar t i c l e 6 of t he C o n v e n t i o n app l i ed to t h e 
p r o c e e d i n g s in q u e s t i o n . 

47. T h e C o u r t obse rves t h a t , in t h e p r e s e n t ca se , t h e p r o c e e d i n g s 
se rved t h e va r ious p u r p o s e s of e s t a b l i s h i n g t h e t axes d u e by the a p p l i c a n t 
a n d , if t he cond i t i ons t h e r e f o r w e r e m e t , of i m p o s i n g on h i m a 
s u p p l e m e n t a r y t ax a n d a fine for t ax evas ion . N e v e r t h e l e s s , t h e 
p r o c e e d i n g s w e r e not exp res s ly classif ied as c o n s t i t u t i n g e i t h e r 
s u p p l e m e n t a r y - t a x p r o c e e d i n g s or t ax -evas ion p r o c e e d i n g s . 

48 . T h e C o u r t f u r t h e r m o r e cons ide r s , a n d th is was no t in d i s p u t e 
b e t w e e n the p a r t i e s , t h a t f rom the b e g i n n i n g a n d t h r o u g h o u t t h e 
p r o c e e d i n g s t h e t a x a u t h o r i t i e s could have i m p o s e d a fine on t h e 
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a p p l i c a n t on a c c o u n t of t h e c r i m i n a l offence of t ax evas ion . A c c o r d i n g to 
t h e s e t t l e m e n t r e a c h e d on 28 N o v e m b e r 1996, t h e a p p l i c a n t d id i n d e e d 
incur such a fine a m o u n t i n g to C H F 21,625.95. T h e p e n a l t y was no t , 
however , i n t e n d e d as p e c u n i a r y c o m p e n s a t i o n ; r a t h e r , it was essen t i a l ly 
pun i t ive a n d d e t e r r e n t in n a t u r e . M o r e o v e r , t h e a m o u n t of t h e fine 
i n c u r r e d w a s no t i n c o n s i d e r a b l e . Final ly , t h e r e c a n be no d o u b t t h a t t h e 
fine was " p e n a l " in c h a r a c t e r (see A.P., M.P. and T.P. v. Switzerland, c i ted 
above) . 

49 . In t h e C o u r t ' s op in ion , w h a t e v e r o t h e r p u r p o s e s se rved by t h e 
p r o c e e d i n g s , by a l lowing t h e impos i t i on of such a fine on the a p p l i c a n t , 
t h e p r o c e e d i n g s a m o u n t e d in t h e l ight of t h e C o u r t ' s c a s e d a w to t h e 
d e t e r m i n a t i o n of a c r i m i n a l c h a r g e . 

50. As a r e su l t , t he C o u r t finds t h a t Ar t ic le 6 is app l i cab le u n d e r its 
c r i m i n a l h e a d . 

5 1 . Accord ingly , t he q u e s t i o n a r i ses as to w h e t h e r Ar t i c l e 6 § 1 of t h e 
C o n v e n t i o n was compl i ed wi th . 

B. C o m p l i a n c e w i t h A r t i c l e 6 § 1 

1. The parties' submissions 

(a) The applicant 

52. T h e a p p l i c a n t c o n t e n d e d t h a t t h e r igh t to r e m a i n s i lent in c r i m i n a l 
p r o c e e d i n g s g u a r a n t e e d by Ar t i c l e 6 § 1 of t h e C o n v e n t i o n was b r e a c h e d as 
h e h a d b e e n p u n i s h e d for r e m a i n i n g s i len t . A p r o c e d u r e in which t h e fine 
d e t e r m i n e d for t a x evas ion d e p e n d e d on t h e a m o u n t of s u p p l e m e n t a r y 
t a x , a n d in which bo th p r o c e e d i n g s w e r e dec ided by t h e s a m e a u t h o r i t i e s , 
could not be cons ide r ed fair. 

5 3 . In t h e a p p l i c a n t ' s op in ion , it was c lear t h a t in his case t he 
a u t h o r i t i e s s u s p e c t e d t h e e x i s t e n c e of f u r t h e r i t e m s of i n c o m e a n d a s s e t s 
which they could not p rove , for which r e a s o n t h e y r e q u e s t e d i n f o r m a t i o n 
on all b a n k d o c u m e n t s . T h e a p p l i c a n t q u e r i e d why t h e a u t h o r i t i e s , if t hey 
a l r e a d y k n e w e v e r y t h i n g a b o u t his i n v e s t m e n t s , a s k e d for t he d o c u m e n t s 
in q u e s t i o n . T h e fines se rved as a s u b s t i t u t e for t h e tools n o r m a l l y a t t he 
d i sposa l of c r i m i n a l i n v e s t i g a t i n g a u t h o r i t i e s , a n d w e r e d i s p r o p o r t i o n a t e . 
T h e y w e r e p a r t i c u l a r l y h igh w h e n c o m p a r e d wi th t he a m o u n t s i m p o s e d in 
Funke (c i ted above , p. 22, § 44) . T h e a p p l i c a n t s u b m i t t e d t h a t he h a d not 
b e e n in a pos i t ion to s u b m i t t h e d o c u m e n t s a t i ssue as they e i t h e r h a d 
a l r e a d y b e e n d e s t r o y e d or w e r e d e p o s i t e d wi th th i rd p a r t i e s , in p a r t i c u l a r 
wi th b a n k s which were no t obl iged to h a n d over t h e d o c u m e n t s . 

54. T h e app l i can t c o n s i d e r e d t h a t r e q u i r i n g t he i n f o r m a t i o n a m o u n t e d 
to "f ishing e x p e d i t i o n s " on t h e p a r t of t he a u t h o r i t i e s . W h e n t h e a p p l i c a n t 
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re fused to supp ly t h e i n f o r m a t i o n , he was p u n i s h e d wi th a fine, c o n t r a r y to 
Ar t ic le 6 § 1 of t h e C o n v e n t i o n . It was u p to t h e a u t h o r i t i e s to prove a n y 
c r i m i n a l c o n d u c t on his p a r t , a n d he was e n t i t l e d to r e m a i n s i lent . In fact , 
t h e a u t h o r i t i e s h a d or ig ina l ly p r o m i s e d t h e a p p l i c a n t t h a t t h e y would not 
u n d e r t a k e f u r t h e r i nves t i ga t ions if he a d m i t t e d t he a m o u n t s , a n d it was 
unfa i r to t h e n r e q u e s t f u r t h e r d o c u m e n t s in t h e hope of finding a d d i t i o n a l 
t a x a b l e i n c o m e a n d a s se t s . 

55 . T h e a p p l i c a n t was a w a r e t h a t he would be fined for t a x evas ion . 
H o w e v e r , as t h e a m o u n t of t h e fine d e p e n d e d on t h e a m o u n t of t h e 
s u p p l e m e n t a r y t ax r a t h e r t h a n t h e a p p l i c a n t ' s cu lpabi l i ty , t h e a u t h o r i t i e s 
s o u g h t to e s t ab l i sh f u r t h e r t a x d e b t s as th i s wou ld have e n a b l e d t h e m to 
impose a h i g h e r fine. In t h e a p p l i c a n t ' s view it was u n c l e a r why in t a x -
evas ion p r o c e e d i n g s , in which fines of mi l l ions of Swiss francs w e r e 
i m p o s e d , o t h e r p r inc ip les shou ld app ly t h a n t hose in r e g u l a r c r i m i n a l 
p r o c e e d i n g s . In fact , t h e n e w T a x Act of t h e C a n t o n of B e r n e s e p a r a t e d 
t h e s e two p r o c e e d i n g s if t h e t a x p a y e r did no t a g r e e to c o m b i n e t h e m . 
T h i s s e p a r a t i o n was not c o n s i d e r e d i m p r a c t i c a b l e . 

56 . Final ly , in r e s p e c t of t h e a g r e e m e n t r e a c h e d b e t w e e n the a p p l i c a n t 
a n d t h e t ax a u t h o r i t i e s af ter t h e F e d e r a l C o u r t ' s dec is ion of 7 J u l y 1995, 
t h e app l i can t p o i n t e d ou t t h a t t h e fines i m p o s e d for r e fus ing to s u b m i t 
i n f o r m a t i o n had not b e e n inc luded . In view of t h e e n o r m o u s s u m involved 
in t h e s e t t l e m e n t - over C H F 80,000 - it could not be said t h a t t h e 
a g r e e m e n t a m o u n t e d to a n a c q u i t t a l of t h e a p p l i c a n t . 

(b) The Government 

57. T h e G o v e r n m e n t c o n t e n d e d t h a t t h e g u a r a n t e e s of Ar t i c l e 6 § 1 h a d 
b e e n c o m p l i e d wi th . T h u s , t h e r e w a s no d i f fe rence b e t w e e n p r o c e e d i n g s 
c o n c e r n i n g t a x a t i o n a n d t hose c o n c e r n i n g t ax evas ion. T h e ob l iga t ion to 
s u b m i t f u r t h e r i n f o r m a t i o n app l i ed equa l ly to bo th p r o c e e d i n g s a n d 
se rved t h e p u r p o s e of d e t e r m i n i n g the t a x d e b t , in p a r t i c u l a r t he a m o u n t 
of t a x a b l e i t e m s wh ich the p e r s o n c o n c e r n e d h a d not d e c l a r e d . A b r e a c h of 
t h e ob l iga t ion to s u b m i t i n f o r m a t i o n led to a fine u n d e r Ar t i c l e 13 1 § 1 of 
t h e d e c r e e of t h e F e d e r a l C o u n c i l . T h i s fine, which could be i m p o s e d in 
e i t h e r k ind of p r o c e e d i n g s , h a d to be d i s t i n g u i s h e d from t h e fine r e s u l t i n g 
from t a x evas ion . In t h e p r e s e n t ca se , t he p r o c e e d i n g s or ig ina l ly i n s t i t u t e d 
a g a i n s t t h e a p p l i c a n t c o n c e r n e d t a x evas ion in view of t h e fact t h a t t h e 
a p p l i c a n t h a d d e c l a r e d n e i t h e r c e r t a i n i n v e s t m e n t s w i t h P . n o r t h e 
r e s u l t i n g i n c o m e . W h e n t h e a p p l i c a n t failed to s u b m i t t h e r e q u e s t e d 
i n f o r m a t i o n , a d i sc ip l ina ry fine was i m p o s e d on h im in a c c o r d a n c e wi th 
Ar t i c l e 131 § 1 of t h e d e c r e e of t h e F e d e r a l C o u n c i l . 

58 . T h e G o v e r n m e n t s u b m i t t e d t h a t in 1987, w h e n t h e t ax -evas ion 
p r o c e e d i n g s w e r e i n s t i t u t e d a g a i n s t t he a p p l i c a n t , t h e t a x a u t h o r i t i e s 
w e r e a w a r e of t h e i n v e s t m e n t s m a d e w i t h P. as well as t h e r e s u l t i n g 
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i n c o m e for t h e y e a r s 1979-85. T h e a p p l i c a n t h imse l f h a d r e f e r r ed to t h e s e 
a m o u n t s on 22 D e c e m b e r 1987. It was c l ea r t h a t t h e a p p l i c a n t ' s f o r t u n e 
could not have b e e n o b t a i n e d in a n y o t h e r m a n n e r t h a n by m e a n s of 
u n d e c l a r e d i n c o m e . F r o m t h e b e g i n n i n g , t h e tax a u t h o r i t i e s could have 
imposed a fine on the a p p l i c a n t for t a x evas ion , even w i t h o u t p u n i s h i n g 
h i m for no t s u b m i t t i n g t he n e c e s s a r y i n f o r m a t i o n in a c c o r d a n c e w i t h 
Ar t ic le 131 § 1 of t he d e c r e e of t h e F e d e r a l Counc i l . T h e s u b s e q u e n t 
r e q u e s t s by t h e t a x a u t h o r i t i e s c o n c e r n e d i n f o r m a t i o n of wh ich t h e y w e r e 
a l r e a d y a w a r e . T h e r e q u e s t s h a d as t h e i r only p u r p o s e t h e c lar i f ica t ion of 
t h e source of t he a m o u n t s inves t ed w i t h P. , which would have p e r m i t t e d 
t h e d e t e r m i n a t i o n of t h e a m o u n t of b a c k - p a y m e n t of t a x e s . T h e 
d o c u m e n t s r e q u e s t e d f rom the app l i can t would have se rved to conf i rm 
th is k n o w l e d g e r a t h e r t h a n to o b t a i n t h e a p p l i c a n t ' s convic t ion . 

59. T h e G o v e r n m e n t c o n s i d e r e d t h a t in such cases , as a m a t t e r of 
pol i t ical choice , t h e t a x a u t h o r i t i e s had no powers of inves t iga t ion , so 
as not to pena l i s e t h e p e r s o n c o n c e r n e d . T h e y could not s e a r c h a 
p e r s o n ' s p r e m i s e s , conf isca te objec ts , h e a r w i t n e s s e s o r o r d e r d e t e n t i o n . 
B a n k secrecy r e m a i n e d i n t a n g i b l e . T o c o m p e n s a t e for t h e s e 
s h o r t c o m i n g s , t h e a u t h o r i t i e s could obl ige a p e r s o n to fu rn i sh r e l e v a n t 
d o c u m e n t s . T h e fine p rov ided for in Ar t ic le 131 of t h e federa l d e c r e e 
was t he only coercive m e a s u r e left to t h e a u t h o r i t i e s . In th i s r e s p e c t , 
t h e G o v e r n m e n t d i s t i n g u i s h e d the p r e s e n t case from Funke (c i ted 
above) a n d Bendenoun v. France ( j u d g m e n t of 24 F e b r u a r y 1994, Se r i e s A 
no. 284) , w h e r e t h e F r e n c h a u t h o r i t i e s i m p o s e d m o r e severe fines a n d 
h a d f a r - r e a c h i n g power s , such as t h a t of s e a r c h i n g p r e m i s e s a n d 
conf i sca t ing d o c u m e n t s . 

60. T h e G o v e r n m e n t s u b m i t t e d t h a t a s e p a r a t i o n of t he p r o c e e d i n g s 
as p r a c t i s e d , for i n s t a n c e , in G e r m a n y - r e g u l a r t a x p r o c e e d i n g s , on t h e 
o n e h a n d , a n d c r i m i n a l t ax -evas ion p r o c e e d i n g s , on t h e o t h e r - wou ld be 
i m p r a c t i c a l as t he a d m i n i s t r a t i o n would have to c o n d u c t two d i f fe ren t se t s 
of p r o c e e d i n g s , a n d the t a x p a y e r would have to d e f e n d h imse l f twice. T h e 
add i t i ona l p r o b l e m a rose as to w h e t h e r or no t i n f o r m a t i o n g a t h e r e d in t h e 
r e g u l a r t ax p r o c e e d i n g s could be used in t h e c r i m i n a l p r o c e e d i n g s . I n d e e d , 
if a b r e a c h of Ar t i c l e 6 of t h e C o n v e n t i o n w e r e to be found in t h e p r e s e n t 
case , t he legis la t ive c h a n g e s would be d i s p r o p o r t i o n a t e a n d would not 
serve t he cause of h u m a n r i gh t s , s ince t h e t ax a u t h o r i t i e s wou ld be 
ob l iged to r e so r t to all t h e m e a n s n o r m a l l y r e se rved for t h e c r i m i n a l 
i nves t iga t ion o r g a n s . 

6 1 . In t h e G o v e r n m e n t ' s view, it could no t be sa id t h a t t he a u t h o r i t i e s 
w e n t ou t on a " f ishing e x p e d i t i o n " . T o t h e e x t e n t t h a t t he a p p l i c a n t h a d 
h imse l f a d m i t t e d the a m o u n t s which he h a d not d e c l a r e d , w i t h o u t hav ing 
b e e n obl iged to d o so, t h e t a x a u t h o r i t i e s could not be r e p r o a c h e d w i t h 
hav ing b r e a c h e d his r igh t to r e m a i n s i lent a n d no t to i n c r i m i n a t e 
himself . In th i s r e spec t a lso t h e p r e s e n t case differed from Funke (c i ted 



450 J .B . v. S W I T Z E R L A N D J U D G M E N T 

above , p . 22, § 44) . W h i l e it could not be exc luded t h a t t h e i n f o r m a t i o n 
p rov ided by t h e a p p l i c a n t on 22 D e c e m b e r 1987 was i n c o m p l e t e , t h e 
a u t h o r i t i e s did not a u t o m a t i c a l l y p r e s u m e such an offence. W i t h 
r e f e r e n c e , mutatis mutandis, to Condron v. the United Kingdom (no. 35718/97 , 
§ 55 , E C H R 2000-V) , t he G o v e r n m e n t c o n c l u d e d t h a t t h e r e q u e s t s for 
i n f o r m a t i o n did no t b r e a c h t h e r e q u i r e m e n t s of a fair t r i a l . 

62. Final ly , t he G o v e r n m e n t d r e w a t t e n t i o n to t he s e t t l e m e n t r e a c h e d 
b e t w e e n the a p p l i c a n t a n d t h e t a x a u t h o r i t i e s a f te r t h e F e d e r a l C o u r t ' s 
decis ion of 7 J u l y 1995. T h e b a c k - p a y m e n t s of t a x e s m e n t i o n e d t h e r e i n in 
r e spec t of t he y e a r s 1981 to 1988 w e r e k n o w n to t he a u t h o r i t i e s from t h e 
b e g i n n i n g of t h e p r o c e e d i n g s , a n d the fine imposed on the a p p l i c a n t 
a m o u n t e d to two- th i rd s of t h e b a c k - p a y m e n t s of t a x e s . O n the o t h e r 
h a n d , t h e t ax a u t h o r i t i e s h a d not t a x e d t h e u n d e c l a r e d a m o u n t s wh ich 
t h e a p p l i c a n t h a d inves ted wi th P. 

2. The Court's assessment 

63 . T h e C o u r t recal ls at t he o u t s e t t h a t in p r o c e e d i n g s o r i g i n a t i n g in 
a n ind iv idua l a p p l i c a t i o n it h a s to confine itself, as far as poss ib le , to a n 
e x a m i n a t i o n of t h e c o n c r e t e case before it (see Minelli v. Switzerland, 
j u d g m e n t of 25 M a r c h 1983, Ser ies A no . 62, p . 17, § 35) . Accord ing ly , 
w h a t is a t s t a k e in t h e p r e s e n t case is no t t h e fa i rness of t h e p r o c e e d i n g s 
as such which w e r e i n s t i t u t e d a g a i n s t t he a p p l i c a n t . R a t h e r , t he C o u r t is 
ca l led u p o n to e x a m i n e w h e t h e r or not t h e impos i t ion of a fine on t h e 
a p p l i c a n t for h a v i n g failed to p rov ide c e r t a i n i n f o r m a t i o n c o m p l i e d w i t h 
t h e r e q u i r e m e n t s of t h e C o n v e n t i o n . It follows t h a t t he C o u r t is not 
d e c i d i n g in t h e p r e s e n t case t h e issue w h e t h e r a S t a t e can obl ige a 
t a x p a y e r to give i n f o r m a t i o n for t h e sole p u r p o s e of s e c u r i n g a co r r ec t 
t ax a s s e s s m e n t . 

64. A l t h o u g h not specifically m e n t i o n e d in Ar t ic le 6 of t h e C o n v e n t i o n , 
t h e r i g h t to r e m a i n s i lent a n d t h e pr iv i lege a g a i n s t s e l f - inc r imina t ion a r e 
g e n e r a l l y r ecogn i sed i n t e r n a t i o n a l s t a n d a r d s wh ich lie at t h e h e a r t of t h e 
no t i on of a fair p r o c e d u r e u n d e r Ar t i c l e 6 § 1. T h e r ight not to i n c r i m i n a t e 
onese l f in p a r t i c u l a r p r e s u p p o s e s t h a t t h e a u t h o r i t i e s seek t o prove t h e i r 
case w i t h o u t r e s o r t i n g to ev idence o b t a i n e d t h r o u g h m e t h o d s of coerc ion 
or opp re s s ion in de f iance of t h e will of t h e " p e r s o n c h a r g e d " . By p rov id ing 
t h e accused wi th p r o t e c t i o n a g a i n s t i m p r o p e r c o m p u l s i o n by the 
a u t h o r i t i e s t h e s e i m m u n i t i e s c o n t r i b u t e to avo id ing m i s c a r r i a g e s of 
j u s t i c e a n d s e c u r i n g the a i m s of Ar t ic le 6 (see Funke, c i ted above ; 
John Murray v. the United Kingdom, j u d g m e n t of 8 F e b r u a r y 1996, 
Reports 1996-1, p . 49, § 45; Saunders v. the United Kingdom, j u d g m e n t of 
17 D e c e m b e r 1996, Reports 1996-VI, pp . 2064-65 , §§ 68-69; and Serves 
v. France, j u d g m e n t of 20 O c t o b e r 1997, Reports 1997-VI, pp . 2173-74, § 46) . 
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65 . In t h e p r e s e n t ca se , w h e n on 11 D e c e m b e r 1987 the X Dis t r i c t 
Office i n s t i t u t e d tax-evas ion p r o c e e d i n g s a g a i n s t t he a p p l i c a n t , he was 
r e q u e s t e d to s u b m i t all d o c u m e n t s c o n c e r n i n g the c o m p a n i e s in wh ich he 
h a d inves ted money . W h e n t h e app l i can t failed to do so, he was r e q u e s t e d 
on t h r e e f u r t h e r occas ions to d e c l a r e t he source of t h e i n c o m e inves ted . 
T h e a p p l i c a n t not hav ing r e a c t e d to t h e s e r e q u e s t s , a d i sc ip l ina ry fine of 
C H F 1,000 was imposed on h im on 28 F e b r u a r y 1989. Af te r four a d d i t i o n a l 
a d m o n i t i o n s , a second d i sc ip l ina ry f ine, of C H F 2,000, was i m p o s e d on the 
app l i c an t . T h e l a t t e r fine he even tua l l y c o n t e s t e d unsuccessful ly before 
t h e F e d e r a l C o u r t . S u b s e q u e n t l y he rece ived two f u r t h e r d i sc ip l ina ry 
fines. 

66 . T h u s , it a p p e a r s t h a t t h e a u t h o r i t i e s w e r e a t t e m p t i n g to c o m p e l 
t he a p p l i c a n t to s u b m i t d o c u m e n t s wh ich would have p rov ided 
i n f o r m a t i o n as to his i n c o m e w i t h a view to t he a s s e s s m e n t of his t a x e s . 
I n d e e d , a c c o r d i n g to t he F e d e r a l C o u r t ' s j u d g m e n t of 7 J u l y 1995, it was in 
p a r t i c u l a r i m p o r t a n t for t h e a u t h o r i t i e s to know w h e t h e r or not t h e 
app l i can t h a d o b t a i n e d any i ncome which h a d not b e e n t a x e d . W h i l e it is 
not for t he C o u r t to s p e c u l a t e as to w h a t t h e n a t u r e of such i n f o r m a t i o n 
would have b e e n , the a p p l i c a n t could not exc lude t h a t , if it t r a n s p i r e d 
from these d o c u m e n t s t h a t he had rece ived add i t i ona l i ncome which h a d 
not b e e n t a x e d , he m i g h t be c h a r g e d wi th t h e offence of t a x evas ion . 

67. It is t r u e t h a t t h e a p p l i c a n t a n d the a u t h o r i t i e s r e a c h e d a n 
a g r e e m e n t on 28 N o v e m b e r 1996 which closed va r ious t ax a n d c r i m i n a l 
t ax p roceed ings , i nc lud ing p r o c e e d i n g s c o n c e r n i n g d i sc ip l ina ry f ines. 
Howeve r , t h e a g r e e m e n t express ly e x c l u d e d t h e p r e s e n t a p p l i c a t i o n 
before t he E u r o p e a n C o u r t wh ich is d i r e c t e d a g a i n s t t h e j u d g m e n t of t he 
F e d e r a l C o u r t of 7 J u l y 1995 c o n c e r n i n g t h e d i sc ip l ina ry fine i m p o s e d on 
t h e a p p l i c a n t on 29 N o v e m b e r 1990. 

68 . T h e C o u r t no tes t h a t in its j u d g m e n t of 7 J u l y 1995 t h e F e d e r a l 
C o u r t r e fe r red to var ious provis ions in c r i m i n a l law obl ig ing a p e r s o n to act 
in a p a r t i c u l a r way so as to enab l e t he a u t h o r i t i e s to ob ta in his convict ion, for 
ins tance t h e obl iga t ion to ins ta l l a t a c h o g r a p h in lorr ies , or to s u b m i t to a 
blood or a u r i n e tes t . In t he C o u r t ' s op in ion , however , t he p r e s e n t case does 
not involve m a t e r i a l of th is n a t u r e which , like t h a t cons ide red in Saunders, 
h a s an ex i s t ence i n d e p e n d e n t of the pe r son c o n c e r n e d a n d is no t , t he r e fo re , 
o b t a i n e d by m e a n s of coerc ion a n d in def iance of t he will of t h a t pe r son (see 
Saunders, c i ted above, pp . 2064-65, § 69) . 

69. T h e G o v e r n m e n t have f u r t h e r s u b m i t t e d t h a t t h e a p p l i c a n t had 
not b e e n obl iged to i n c r i m i n a t e himself, s ince t he a u t h o r i t i e s w e r e in fact 
a l r e a d y a w a r e of t he i n f o r m a t i o n in q u e s t i o n a n d he h a d a d m i t t e d t h e 
a m o u n t s c o n c e r n e d . T h e C o u r t r e m a i n s unconv inced by th is a r g u m e n t in 
view of t he p e r s i s t e n c e wi th which t h e d o m e s t i c t a x a u t h o r i t i e s a t t e m p t e d 
to ach ieve t h e i r a i m . T h u s , b e t w e e n 1987 a n d 1990 t h e a u t h o r i t i e s found it 
neces sa ry t o r e q u e s t t h e a p p l i c a n t on e igh t s e p a r a t e occas ions to s u b m i t 
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t h e i n f o r m a t i o n c o n c e r n e d a n d , w h e n he re fused to do so, t h e y successively 
i m p o s e d a l t o g e t h e r four d i sc ip l ina ry fines on h i m . 

70. Final ly , t h e G o v e r n m e n t have s u b m i t t e d t h a t a s e p a r a t i o n of 
p r o c e e d i n g s - r e g u l a r tax p r o c e e d i n g s , on t h e one h a n d , a n d c r i m i n a l 
t ax -evas ion p r o c e e d i n g s , on t h e o t h e r - would be i m p r a c t i c a l . T h e C o u r t 
reca l l s t h a t i ts t a sk is to d e t e r m i n e w h e t h e r t h e C o n t r a c t i n g S t a t e s have 
ach ieved the r e su l t ca l led for by t h e C o n v e n t i o n , no t to ind ica te which 
m e a n s a S t a t e shou ld ut i l ise in o r d e r to p e r f o r m its ob l iga t ions u n d e r t h e 
C o n v e n t i o n (see De Cubber v. Belgium, j u d g m e n t of 26 O c t o b e r 1984, 
Ser ies A no . 86, p . 20, § 35) . 

7 1 . As a r e su l t , a n d a g a i n s t t h e above b a c k g r o u n d , t h e C o u r t cons ide r s 
t h a t t h e r e h a s b e e n a v io la t ion of t he r igh t u n d e r Ar t i c l e 6 § 1 of t h e 
C o n v e n t i o n not to i n c r i m i n a t e oneself. 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

72. Ar t ic le 41 of t h e C o n v e n t i o n p rov ides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contrac t ing Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

73. T h e a p p l i c a n t c l a i m e d 4 ,000 Swiss f rancs ( C H F ) for t h e two 
d i sc ip l ina ry fines i n c u r r e d of C H F 2,000 each . T h e G o v e r n m e n t a c c e p t e d 
r e i m b u r s e m e n t of t h e first fine b u t not t h e second , c o n c e r n i n g c a n t o n a l 
a n d c o m m u n a l t a x e s , s ince only t h e first fine h a d b e e n c o n t e s t e d before 
t he F e d e r a l C o u r t . 

74. T h e C o u r t a g r e e s wi th t h e G o v e r n m e n t a n d a w a r d s t h e a p p l i c a n t 
C H F 2,000 u n d e r th i s h e a d . 

B. C o s t s a n d e x p e n s e s 

75. U n d e r th i s h e a d , t he a p p l i c a n t c l a i m e d a to ta l of C H F 33,909.80, 
n a m e l y , C H F 409.80 for cos ts in t h e p r o c e e d i n g s before t h e T a x A p p e a l s 
C o m m i s s i o n ; C H F 2,000 for cos ts in t he p r o c e e d i n g s before t h e F e d e r a l 
C o u r t ; a n d C H F 31,500 for t he cost of legal r e p r e s e n t a t i o n before t h e 
F e d e r a l C o u r t a n d in t h e S t r a s b o u r g p r o c e e d i n g s . 

76. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e a g r e e m e n t r e a c h e d by t h e 
a p p l i c a n t a n d the a u t h o r i t i e s b r o u g h t to a n end all p e n d i n g t ax 
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p r o c e e d i n g s , w i th t he e x c e p t i o n of t h e p r o c e e d i n g s before t he E u r o p e a n 
C o u r t of H u m a n R i g h t s . T h i s a g r e e m e n t covered in p a r t i c u l a r cos t s in 
t h e p r o c e e d i n g s before t h e T a x A p p e a l s C o m m i s s i o n a n d t h e F e d e r a l 
C o u r t . For t h e s a m e r e a s o n , a n d w i t h r e f e r ence to T h e S u n d a y T i m e s 
v. the United Kingdom (no. 1) (Art ic le 50 ) , t h e G o v e r n m e n t cons ide r ed t h a t 
t h e cost of legal r e p r e s e n t a t i o n before t h e F e d e r a l C o u r t could no t be 
t a k e n in to a c c o u n t (see t h e j u d g m e n t of 6 N o v e m b e r 1980, Ser ies A 
no. 38 , pp . 12-13, § 22) . T h e G o v e r n m e n t m o r e o v e r reca l l ed t h a t in its 
admiss ib i l i ty decis ion of 6 Apr i l 2000 the C o u r t d e c l a r e d i n a d m i s s i b l e t h e 
a p p l i c a n t ' s c o m p l a i n t u n d e r Ar t ic le 4 of Pro tocol No . 7 to t h e C o n v e n t i o n . 
As a r e su l t , t h e G o v e r n m e n t cons ide r ed t h e s u m of C H F 5,000 to be 
a d e q u a t e for t h e e x p e n s e s i n c u r r e d by t h e a p p l i c a n t . 

77. In a c c o r d a n c e w i t h its case- law, t h e C o u r t will cons ide r w h e t h e r 
t he costs a n d e x p e n s e s c l a i m e d w e r e ac tua l ly a n d necessa r i ly i n c u r r e d 
in o r d e r to p r e v e n t or o b t a i n r e d r e s s for t h e m a t t e r found to c o n s t i t u t e 
a v io la t ion of t h e C o n v e n t i o n a n d w e r e r e a s o n a b l e as to q u a n t u m (see , 
for i n s t a n c e , Nilsen and Johnsen v. Norway [GCJ , no. 23118 /93 , § 62, 
E C H R 1999-VIII) . 

78. T h e C o u r t cons ide r s , on t h e o n e h a n d , t h a t t he cos ts of 
C H F 2,409.80 i n c u r r e d in t h e p r o c e e d i n g s before t h e T a x A p p e a l s 
C o m m i s s i o n a n d the F e d e r a l C o u r t w e r e n e c e s s a r y in so far as t h e 
a p p l i c a n t h a d to ra ise his c o m p l a i n t s before t he se i n s t a n c e s in o r d e r to 
comply w i t h t h e r e q u i r e m e n t s of Ar t i c l e 35 of t h e C o n v e n t i o n . N e i t h e r 
t h e s e costs no r t h e costs of legal r e p r e s e n t a t i o n before t h e F e d e r a l C o u r t 
w e r e ident i f ied as such in t h e s e t t l e m e n t r e a c h e d on 28 N o v e m b e r 1996, 
wh ich c o n c e r n e d t h e a p p l i c a n t ' s t a x e s a n d fines for t a x evas ion , bu t 
exc luded t h e p r e s e n t a p p l i c a t i o n d i r e c t e d a g a i n s t t h e F e d e r a l C o u r t 
p r o c e e d i n g s . O n the o t h e r h a n d , as r e g a r d s t h e costs of legal 
r e p r e s e n t a t i o n in S t r a s b o u r g , t h e C o u r t a g r e e s w i t h t h e G o v e r n m e n t 
t h a t the a w a r d of cos ts a n d e x p e n s e s shou ld t ake i n t o a c c o u n t t h e fact 
t h a t p a r t of t h e a p p l i c a n t ' s c o m p l a i n t s was d e c l a r e d i nadmis s ib l e . 
M a k i n g a n a s s e s s m e n t on a n e q u i t a b l e basis , t h e C o u r t a w a r d s h i m 
C H F 8,000 in r e spec t of cos ts of legal r e p r e s e n t a t i o n . 

79. As a r e su l t , t h e C o u r t a w a r d s t he a p p l i c a n t a t o t a l of 
C H F 10,409.80 u n d e r t h e h e a d of cos t s a n d e x p e n s e s . 

C. D e f a u l t i n t e r e s t 

80. A c c o r d i n g to t h e i n f o r m a t i o n ava i lab le to t h e C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t app l i cab le in S w i t z e r l a n d a t t he d a t e of a d o p t i o n of t h e 
p r e s e n t j u d g m e n t is 5 % p e r a n n u m . 
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FOR THESE REASONS, THE C O U R T UNANIMOUSLY 

1. Holds t h a t Ar t i c l e 6 of t h e C o n v e n t i o n is app l i cab le a n d t h a t t h e r e h a s 
b e e n a v io la t ion of Ar t i c l e 6 § 1; 

2. Holds 
(a) t h a t t h e r e s p o n d e n t S t a t e is to p a y t h e a p p l i c a n t , w i th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t b e c o m e s final a c c o r d i n g 
to Ar t ic le 44 § 2 of t he C o n v e n t i o n , t h e following a m o u n t s : 

(i) C H F 2,000 (two t h o u s a n d Swiss f rancs) in r e s p e c t of p e c u n i a r y 
d a m a g e ; 
(ii) C H F 10,409.80 ( t e n t h o u s a n d four h u n d r e d a n d n ine Swiss 
f rancs e igh ty c e n t i m e s ) in r e s p e c t of cos ts a n d e x p e n s e s ; 

(b) t h a t s i m p l e i n t e r e s t a t a n a n n u a l r a t e of 5% shal l be payab le f rom 
t h e exp i ry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

3 . Dismisses t h e r e m a i n d e r of t h e a p p l i c a n t ' s c l a ims for j u s t sa t i s fac t ion . 

D o n e in Eng l i sh , a n d not i f ied in w r i t i n g on 3 M a y 2 0 0 1 , p u r s u a n t to 
R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

Er ik FRIBERGH 
R e g i s t r a r 

C h r i s t o s ROZAKIS 
P r e s i d e n t 
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SOMMAIRE' 

Auto-incrimination - amendes pour refus de soumettre des documents 
à l'administration fiscale 

Article 6 § 1 

Procès équitable - Procédure pénale - Auto-incrimination - Amendes pour refus de soumettre des 
documents à l'administration fiscale — Accusation en matière pénale — Caractère mixte de la 
procédure - Risque de subir une sanction - Nature et gravité de la sanction 

* 
* * 

La commission fiscale du district ouvrit à l 'encontre du requérant une procédure 
pour soustraction d'impôt concernant des revenus non déclarés. L'intéressé fut 
invité à soumettre tous les documents en sa possession ayant trait aux 
investissements qu'il avait effectués auprès de certaines sociétés. Il reconnut 
avoir effectivement effectué des investissements et n'en avoir pas dûment déclaré 
les revenus, mais ne produisit pas les documents. La commission fiscale du district 
décida d 'émettre un rappel d'impôt, mais retira sa décision par la suite. Le 
requérant n'ayant pas répondu à d'autres demandes l'invitant à expliquer la 
source des revenus investis, l 'administration cantonale de l'impôt fédéral direct 
lui infligea une amende d'ordre de 1 000 francs suisses (CHF) qu'il acquitta. 
Ayant persisté dans son refus de produire les documents, il se vit condamner à 
deux autres amendes d'ordre, d'un montant de 2 000 C H F chacune. Le recours 
qu'il forma contre la deuxième amende fut rejeté, tout comme le recours de droit 
administratif dont il saisit le Tribunal fédéral. Par la suite, le requérant et 
l 'administration fiscale cantonale conclurent un règlement fixant le montant à 
payer par l ' intéressé, y compris une amende, et clôturant toutes les procédures 
pendantes. 

Article 6 § 1 : a) Applicabilité de l'article 6: les parties ne contestent pas que toute 
procédure pour soustraction d'impôt engagée contre le requérant appellerait un 
examen sous l'angle de l'article 6. Toutefois, le Gouvernement soutient qu'en 
l'occurrence la procédure revêtait un caractère sui generis et échappait au 
domaine de l'article 6. La procédure avait notamment pour objet de déterminer 
les impôts dus par le requérant et, le cas échéant, de procéder à un rappel et 
d'infliger à l 'intéressé une amende pour soustraction d'impôt. Cependant , la 
procédure n'est pas expressément qualifiée de procédure en rappel d'impôt ou 
pour soustraction d'impôt. Dès le début, et tout au long de la procédure, les 
autorités fiscales auraient pu infliger au requérant une amende pour l'infraction 

I. Rédige par le greffe, il ne lie pas la Cour. 
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de soustraction d'impôt et, en fait, scion le règlement conclu, le requérant 
s'exposait effectivement à une amende. La sanction ne tendait pas à la réparation 
pécuniaire d'un préjudice, mais avait un caractère essentiellement punitif et 
dissuasif. De plus, l 'amende encourue n'était pas négligeable et on ne saurait 
douter qu'elle était de nature «pénale». Indépendamment des autres buts de la 
procédure, celle-ci visait à s tatuer sur une accusation en matière pénale en ce 
qu'elle permettai t d'infliger une telle amende et l'article 6 s'applique sous sa 
rubrique pénale. 

b) Observations de l'article 6: ce n'est pas l'équité de la procédure en tant que telle 
qui se trouve enjeu , mais la question de savoir si le fait d'avoir infligé une amende 
pour refus de fournir certains renseignements était ou non conforme aux 
exigences de la Convention. Il s'ensuit que la Cour ne statue pas sur le point de 
savoir si un Etal peut contraindre un contribuable à donner des informations à 
seule fin d'assurer une taxation correcte. En l'espèce, il apparaît que les autori tés 
ont tenté de contraindre le requérant à soumettre des documents qui auraient 
fourni des renseignements sur son revenu en vue de son imposition. S'il 
n 'appart ient pas à la Cour de spéculer sur la nature de ces informations, elle 
constate que le requérant ne pouvait pas exclure que tout revenu supplémentaire 
de sources non imposées aurait constitué l'infraction de soustraction d'impôt. Les 
informations dont il s'agit dans la présente affaire se distinguent de données qui 
existent indépendamment de la volonté de la personne concernée ; l'on ne pouvait 
dès lors pas les obtenir en recourant à des pouvoirs coercitifs, au mépris de la 
volonté de l'intéressé. Compte tenu de la persistance avec laquelle les autori tés 
fiscales ont tenté de parvenir à leur but, l 'argument du Gouvernement selon 
lequel les autorités avaient en fait déjà connaissance des informations n'est pas 
convaincant. Enfin, quant à l 'argument selon lequel une séparation des 
procédures - la procédure de taxation ordinaire d'une part, et la procédure 
pénale pour soustraction d'impôt d 'autre part — présenterait des difficultés 
d'ordre prat ique, la Cour constate que sa tâche ne consiste pas à indiquer aux 
Etats contractants les moyens à utiliser pour leur permet t re d'exécuter leurs 
obligations au regard de la Convention. 
Conclusion : violation (unanimité) . 

Article 41 : la Cour octroie au requérant une somme correspondant au montant de 
l 'amende que celui-ci avait contestée devant le Tribunal fédéral. Elle lui alloue 
également une indemnité au titre des frais et dépens. 
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En l 'a f fa ire J .B . c. S u i s s e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t i on ) , 

s i é g e a n t en u n e c h a m b r e c o m p o s é e d e : 

M M . C L . RozAKlS, président, 

A . B . BAKA, 

L . WII.DHABER, 

G. B O N E L L O , 

P. LORENZEN, 

M"" M. TSATSA-NlKOLOVSKA, 

M. A . Kov].¥.]>., juges, 

et de M. E. F IUBERGH, greffier de section, 

A p r è s en avoir d é l i b é r é en c h a m b r e du consei l les 6 avri l 2000 et 12 avri l 

2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine d e l 'affaire se t rouve u n e r e q u ê t e (n" 31827/96) d i r i gée 

c o n t r e la C o n f é d é r a t i o n suisse et d o n t u n r e s s o r t i s s a n t de cet E t a t , J . B . 

(« le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n e u r o p é e n n e des D r o i t s de 

l ' H o m m e (« la C o m m i s s i o n ») le 6 j u i n 1996 en v e r t u de l ' anc ien a r t i c le 25 

de la C o n v e n t i o n de s a u v e g a r d e des D r o i t s de l ' H o m m e et d e s L i b e r t é s 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t é t a i t r e p r é s e n t é p a r M ' s U . Behn i sch et 

M. L u s t e n b e r g e r , avoca t s au b a r r e a u de Z u r i c h . Le g o u v e r n e m e n t su isse 

(«le G o u v e r n e m e n t » ) é t a i t r e p r é s e n t é pa r son a g e n t s u p p l é a n t , 

M. F . S c h ü r m a n n , chef d e la sec t ion des d ro i t s de l ' h o m m e et du Conse i l 

de l ' E u r o p e , Office fédéra l d e la j u s t i c e . Le p r é s i d e n t de la c h a m b r e a 

accédé à la d e m a n d e de non-d ivu lga t ion d e son i d e n t i t é f o r m u l é e p a r le 

r e q u é r a n t (a r t ic le 47 § 3 du r è g l e m e n t d e la C o u r ) . 

3. Le r e q u é r a n t a l l égua i t q u e la p r o c é d u r e le c o n c e r n a n t n ' ava i t pas 

é t é é q u i t a b l e e t avai t c o n t r e v e n u à l ' a r t ic le 6 § 1 de la C o n v e n t i o n e n ce 

qu ' i l avai t é t é c o n t r a i n t de s o u m e t t r e des d o c u m e n t s qu i a u r a i e n t pu 

l ' i nc r imine r . 

4. La r e q u ê t e a é t é t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v i g u e u r du Pro toco le n" 11 à la C o n v e n t i o n (a r t ic le 5 § 2 

cludit P r o t o c o l e ) . 

5. Elle a é t é a t t r i b u é e à la d e u x i è m e sec t ion de la C o u r (a r t ic le 52 § 1 

du r è g l e m e n t ) . Au se in de celle-ci, la c h a m b r e c h a r g é e d ' e x a m i n e r 

l 'affaire (a r t ic le 27 § 1 de la C o n v e n t i o n ) a é t é c o n s t i t u é e c o n f o r m é m e n t 

à l ' a r t ic le 26 § 1 d u r è g l e m e n t . 
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6. P a r u n e déc is ion du 6 avri l 2000, la c h a m b r e a d é c l a r é la r e q u ê t e 

p a r t i e l l e m e n t r ecevab le . 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des 

o b s e r v a t i o n s éc r i t e s su r le fond d e l 'affaire (a r t i c le 59 § 1 du r è g l e m e n t ) . 

A p r è s avoir c o n s u l t é les p a r t i e s , la c h a m b r e a déc idé qu ' i l n 'y avai t p a s 

l ieu d e t e n i r u n e a u d i e n c e c o n s a c r é e a u fond de l 'affaire (a r t ic le 59 § 2 

in fine). 

E N FAIT 

I. LES C I R C O N S T A N C E S DE L ' E S P È C E 

8. Le r e q u é r a n t est un r e s s o r t i s s a n t su isse n é en 1914. M o n i t e u r de ski 

et g u i d e d e m o n t a g n e à la r e t r a i t e , il est domic i l ié à X , Su isse . 

A. La p r o c é d u r e a d m i n i s t r a t i v e e n g a g é e c o n t r e l e r e q u é r a n t 

9. E n 1987, l ' A d m i n i s t r a t i o n f édé ra le des c o n t r i b u t i o n s (Eidgenössische 

Steuerverwaltung) c o n s u l t a le doss ie r d e P. , d i r e c t e u r f inanc ier . El le 

c o n s t a t a q u ' e n t r e 1979 et 1985, le r e q u é r a n t avai t effectué des 

i n v e s t i s s e m e n t s a u p r è s de P. et d e ses soc ié tés . Tou te fo i s , ces m o n t a n t s 

n ' a v a i e n t pas é t é d é c l a r é s p o u r les pé r i odes fiscales de 1981-1982 e t 

1987-1988. 

10. Eu é g a r d à ces é l é m e n t s , la c o m m i s s i o n fiscale du d i s t r i c t 

(Bezirkssteuerkommission) de X ouvr i t le 11 d é c e m b r e 1987 u n e p r o c é d u r e 

p o u r s o u s t r a c t i o n d ' i m p ô t (Steuerhinterziehungsverfahren) c o n c e r n a n t les 

i m p ô t s f é d é r a u x du r e q u é r a n t . Celui -c i fut invi té à s o u m e t t r e tous les 

d o c u m e n t s en sa possess ion ayan t t r a i t à ces soc ié tés . 

11. Le 22 d é c e m b r e 1987, le r e q u é r a n t r e c o n n u t avoir « e f f e c t i v e m e n t 

effectué des i n v e s t i s s e m e n t s a u p r è s de P . et d e ses soc ié tés de 1979 à 1985 

et n ' e n [avoir] pas d û m e n t d é c l a r é les r e v e n u s su r sa d é c l a r a t i o n d ' i m p ô t 

p e r s o n n e l l e » . T o u t e f o i s , il ne p rodu i s i t pas les d o c u m e n t s r e q u i s . 

12. Le 24 j u i n 1988, le r e q u é r a n t fut invi té à d é c l a r e r la source des 

i n v e s t i s s e m e n t s , s ' é levant à 238 000 f rancs suisses ( C H F ) , qu ' i l ava i t 

e f fec tués a u p r è s de P. Il ne r é p o n d i t pas . 

13. Le 2 s e p t e m b r e 1988, la c o m m i s s i o n fiscale du d is t r ic t d é c i d a 

d ' é m e t t r e un r a p p e l d ' i m p ô t (Nachsteuer) c o n c e r n a n t les i n t é r ê t s p e r ç u s 

s u r les i n v e s t i s s e m e n t s q u e le r e q u é r a n t avai t effectués a u p r è s de P. p o u r 

les a n n é e s 1979 à 1985. P a r d e u x l e t t r e s d a t é e s des 29 s e p t e m b r e e t 

1. Note du greffe: la décision de la Cour est disponible au greffe. 
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11 oc tob re 1988, l ' i n t é r e s sé fut i n fo rmé de sa t a x a t i o n (Steuerveranlagung) 

et d e s a r r i é r é s d u s . 

14. A la su i t e d e l ' i n t e r v e n t i o n de l ' i n s p e c t e u r des i m p ô t s f é d é r a u x , le 

p r é s i d e n t de la c o m m i s s i o n fiscale du d i s t r i c t r e t i r a sa déc is ion re la t ive a u 

r a p p e l d ' i m p ô t d a n s d e u x l e t t r e s d a t é e s des 7 et 20 oc tob re 1988. En m ê m e 

t e m p s , il invi ta d e n o u v e a u le r e q u é r a n t à e x p l i q u e r la source des r e v e n u s 

inves t i s . Il r é i t é r a sa d e m a n d e le 19 j a n v i e r 1989. 

15. Le r e q u é r a n t n ' a y a n t pas r é p o n d u à ces d e m a n d e s , l ' a d m i n i s t r a t i o n 

c a n t o n a l e d e l ' impô t fédéra l d i rec t (kantonale Verwaltung fur die direkte 

Bundessteuer), s ' a p p u y a n t su r l ' a r t ic le 131 § 1 d e l ' a r r ê t é d u Conse i l fédéra l 

sur la p e r c e p t i o n d ' u n i m p ô t fédéra l d i rec t (Bundesratsbeschluss iiber die 

Erhebung einer direkten Bundessteuer), lui inf l igea le 28 févr ier 1989 u n e 

a m e n d e d ' o r d r e (Ordnungsbusse) de 1 000 C H F . L ' i n t é r e s s é paya c e t t e 

a m e n d e . 

16. Le 7 avri l 1989 et les 19 j u i n , 17 ju i l l e t et 16 aoû t 1990, la 

c o m m i s s i o n fiscale d u d i s t r i c t a d r e s s a u n nouve l a v e r t i s s e m e n t au 

r e q u é r a n t ca r il n ' ava i t t ou jou r s pas fourn i les r e n s e i g n e m e n t s d e m a n d é s . 

17. Les 3 aoû t et 5 s e p t e m b r e 1990, le r e q u é r a n t r é p o n d i t q u e , se lon 

lui, la déc is ion de lui r é c l a m e r u n r a p p e l d ' i m p ô t é t a i t pa s sée en force de 

chose j u g é e (Rechtskraft) les 29 s e p t e m b r e et 11 oc tob re 1988, et qu ' i l 

n ' é t a i t donc pas t e n u de d o n n e r d ' a u t r e s i n f o r m a t i o n s . 

18. Sur cmoi, le 29 n o v e m b r e 1990, l ' a d m i n i s t r a t i o n c a n t o n a l e de 

l ' impô t f édé ra l d i rec t lui inf l igea, e n v e r t u d e l ' a r t ic le 131 § 1 de l ' a r r ê t é 

du Conse i l f édé ra l , u n e d e u x i è m e a m e n d e d ' o r d r e de 2 000 C H F 

c o n c e r n a n t les i m p ô t s f é d é r a u x . 

19. Les 4 d é c e m b r e 1990 et 22 j a n v i e r 1991, l ' a d m i n i s t r a t i o n fiscale 

c a n t o n a l e c o n d a m n a l ' i n t é r e s sé à u n e t r o i s i è m e a m e n d e d ' o r d r e d ' u n 

m o n t a n t d e 2 000 C H F c o n c e r n a n t les i m p ô t s c a n t o n a u x . 

20. Le r e c o u r s q u e le r e q u é r a n t f o r m a c o n t r e la d e u x i è m e a m e n d e 

d ' o r d r e d u 29 n o v e m b r e 1990 fut r e j e t é p a r la c o m m i s s i o n de r e c o u r s e n 

m a t i è r e fiscale (Steuerrekurskommission) du c a n t o n d u V a l a i s le 18 d é c e m b r e 

1992. 

2 1 . D a n s sa décis ion, la c o m m i s s i o n d e r e c o u r s e s t i m a q u e le 

r e q u é r a n t ava i t i n t e n t i o n n e l l e m e n t refusé de r é p o n d r e à la d e m a n d e de 

r e n s e i g n e m e n t s d e s a u t o r i t é s f iscales. O r , c o n f o r m é m e n t à l ' a r t ic le 131 § 1 

de l ' a r r ê t é d u Conse i l f édéra l , t o u t e p e r s o n n e a s t r e i n t e à l ' impô t é t a i t 

t e n u e de c o o p é r e r avec l ' a d m i n i s t r a t i o n fiscale, en p a r t i c u l i e r de 

s o u m e t t r e les l ivres , d o c u m e n t s e t a u t r e s p ièces jus t i f i ca t ives en sa 

possess ion suscep t ib l e s de p r é s e n t e r u n i n t é r ê t p o u r sa t a x a t i o n . E n 

o u t r e , la déc is ion de r é c l a m e r u n r a p p e l d ' i m p ô t a u r e q u é r a n t n ' ava i t pas 

acqu i s force de chose j u g é e é t a n t d o n n é q u e le p r é s i d e n t de la c o m m i s s i o n 

fiscale du d i s t r i c t l 'avait r e t i r é e les 7 et 20 oc tob re 1988. 
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B. La p r o c é d u r e d e v a n t l e T r i b u n a l f é d é r a l 

22. Le r e q u é r a n t saisit le T r i b u n a l f édéra l d ' u n r e c o u r s de d ro i t 

admin i s t r a t i f , a l l é g u a n t n o t a m m e n t q u ' e n v e r t u d e l ' a r t ic le 6 d e la 

C o n v e n t i o n , il ne devai t pas ê t r e c o n t r a i n t d e s ' i n c r i m i n e r e n t a n t 

q u ' a c c u s é . 

23 . D a n s l ' i n t e rva l l e , il c o n t e s t a é g a l e m e n t la t r o i s i è m e a m e n d e 

d ' o r d r e infligée les 4 d é c e m b r e 1990 et 22 j a n v i e r 1991, b ien q u e la 

p r o c é d u r e d e v a n t le t r i b u n a l de d i s t r i c t (Bezirksgericht) c o m p é t e n t fût 

s u s p e n d u e d a n s l ' a t t e n t e de l ' issue d u r ecou r s d e v a n t le T r i b u n a l f édé ra l . 

24. Le 7 ju i l l e t 1995, le T r i b u n a l fédéra l r e j e t a le r e cou r s d e d ro i t 

a d m i n i s t r a t i f du r e q u é r a n t ; l ' a r r ê t fut notif ié à l ' i n t é r e s sé le 

12 d é c e m b r e 1995. 

25. D a n s son a r r ê t , le T r i b u n a l fédéra l re leva q u e le r e q u é r a n t ava i t 

s a n s c o n t e s t e effectué a u p r è s d e P. et des soc ié tés d e celui-ci d e s 

i n v e s t i s s e m e n t s qu ' i l n ' ava i t pas d é c l a r é s . Les a u t o r i t é s fiscales n ' a v a i e n t 

p u c o n s i d é r e r q u e les fonds inves t i s p r o v e n a i e n t des r e v e n u s et de la 

fo r tune dé jà i m p o s é s . Elles a v a i e n t donc a j u s t e t i t r e invi té le r e q u é r a n t à 

en d é m o n t r e r l 'o r ig ine . 

26. Le T r i b u n a l fédéra l r é c a p i t u l a e n s u i t e la j u r i s p r u d e n c e p e r t i n e n t e . 

Il r e l eva q u e la p r o c é d u r e p o u r s o u s t r a c t i o n d ' i m p ô t c o n s t i t u a i t u n e 

v é r i t a b l e p r o c é d u r e p é n a l e à l aque l l e s ' a p p l i q u a i e n t les g a r a n t i e s 

p r o c é d u r a l e s , y c o m p r i s cel les d e l ' a r t ic le 6 d e la C o n v e n t i o n . E n effet, 

l ' inf ract ion de s o u s t r a c t i o n é ta i t pass ib le d ' u n e a m e n d e qu i devai t ê t r e 

payée en plus d e s i m p ô t s s o u s t r a i t s . L ' a m e n d e c o n s t i t u a i t u n e s a n c t i o n 

r e v ê t a n t u n c a r a c t è r e à la fois d i ssuas i f et punit i f . Son m o n t a n t , j u s q u ' à 

q u a t r e fois celui des i m p ô t s s o u s t r a i t s , avai t le m ê m e effet p o u r l ' i n t é re s sé 

q u ' u n e c o n d a m n a t i o n p é n a l e . 

27 . P a r c o n t r e , p o u r le T r i b u n a l f édé ra l , l ' ob l iga t ion d ' a c q u i t t e r d e s 

a r r i é r é s d ' i m p ô t ne s ' ana lysa i t pas en u n e sanc t ion p é n a l e . C e t t e 

ob l iga t ion n ' é t a i t pas d i s t inc t e de la c r é a n c e fiscale i n i t i a l e ; il s 'agissa i t 

p l u t ô t d ' u n s u p p l é m e n t d ' i m p ô t r é s u l t a n t d e l ' e x a m e n de la t a x a t i o n de 

l ' i n t é r e s sé et s e r v a n t à pe rcevo i r l ' impôt non payé . E n t a n t q u e te l le , elle 

n ' ava i t a u c u n c a r a c t è r e punit if . Le T r i b u n a l poursu iv i t : 

« m ê m e si le rappel d' impôt n'est pas une sanction pénale au sens de l'article 129 de 

l 'arrêté fédéral, l'impôt sera dé te rminé dans le cadre d 'une procédure pour soustraction 

d'impôt à laquelle s 'appliquent les garanties de la procédure pénale. Se pose donc la 

question de savoir si une personne qui doit acquit ter des impôts peut être tenue, dans 

une procédure pour soustraction d'impôt et en vue de dé terminer le montant des 

arr iérés, de fournir des informations sur sa situation financière. » 

28 . Le T r i b u n a l fédéra l r é i t é r a e n s u i t e le p r inc ipe de la p r o c é d u r e d e 

t a x a t i o n selon l eque l il a p p a r t i e n t aux a u t o r i t é s fiscales d e d é m o n t r e r 

q u ' u n e p e r s o n n e n ' a pas d é c l a r é c e r t a i n s r e v e n u s i m p o s a b l e s . O n n e 

pouva i t a f f i rmer q u e la p e r s o n n e c o n c e r n é e é t a i t c o n t r a i n t e de 
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s ' i nc r imine r . En r e v a n c h e , elle é t a i t s i m p l e m e n t a p p e l é e à d o n n e r des 

i n f o r m a t i o n s su r la p r o v e n a n c e des r e v e n u s non imposés d o n t les 

a u t o r i t é s fiscales ava i en t dé jà c o n n a i s s a n c e . Si l ' i n t é r e s sé avai t le d ro i t 

de g a r d e r le s i lence en pa re i l l e s i t u a t i o n , le s y s t è m e fiscal d a n s son 

e n s e m b l e se t r o u v e r a i t r e m i s en c a u s e . La p r o c é d u r e de t a x a t i o n 

o r d i n a i r e d e v r a i t a lors ê t r e c o n d u i t e c o n f o r m é m e n t a u x p r inc ipes de la 

p r o c é d u r e p é n a l e . Le d ro i t de g a r d e r le s i lence r e n d r a i t le con t rô l e plus 

c o m p l e x e , vo i re imposs ib l e . T e l ne pouva i t ê t r e le bu t d e l ' a r t ic le 6 d e la 

C o n v e n t i o n . 

29. P o u r le T r i b u n a l fédéra l , le d ro i t péna l r e n f e r m a i t un c e r t a i n 

n o m b r e de d i spos i t ions c o n t r a i g n a n t u n e p e r s o n n e à ag i r d ' u n e c e r t a i n e 

m a n i è r e afin q u e les a u t o r i t é s pu i s sen t o b t e n i r sa c o n d a m n a t i o n . Il 

m e n t i o n n a en p a r t i c u l i e r les poids lou rds qu i d e v a i e n t ê t r e é q u i p é s d e 

t a c h y g r a p h e s p e r m e t t a n t de c o n t r ô l e r la v i tesse et le n o m b r e d ' h e u r e s de 

c o n d u i t e . E n cas d ' a c c i d e n t , le c o n d u c t e u r é t a i t t e n u de r e m e t t r e 

l ' appare i l . D e m ê m e , un a u t o m o b i l i s t e pouvai t ê t r e invi té à sub i r u n e 

ana lyse de s a n g ou d ' u r i n e e t , en cas de re fus , é t a i t p u n i . 

30. Le T r i b u n a l fédéra l r e l eva u n e d i f fé rence e s sen t i e l l e avec l ' a r r ê t 

Funke c. France (25 février 1993, sér ie A n" 256-A), à savoir q u e d a n s c e t t e 

affaire , les a u t o r i t é s fiscales ava i en t p e n s é q u e c e r t a i n e s p ièces e x i s t a i e n t , 

b i en qu ' e l l e s n ' e n fussent p a s c e r t a i n e s . En l ' e spèce , les a u t o r i t é s 

c o n n a i s s a i e n t le m o n t a n t des i n v e s t i s s e m e n t s effectués p a r le r e q u é r a n t . 

Elles ava ien t voulu s ' a s s u r e r q u e ces fonds p r o v e n a i e n t des r e s sou rce s ou 

de la fo r tune de l ' i n t é re s sé qu i ava i en t é t é d û m e n t i m p o s é e s . Le r e q u é r a n t 

é t a i t s e u l e m e n t a p p e l é à e x p l i q u e r l 'o r ig ine d e ces r e v e n u s . En r é a l i t é , il 

a u r a i t dû le faire a u cours d e la p r o c é d u r e d e t a x a t i o n o r d i n a i r e . 

3 1 . Enfin, le T r i b u n a l f édéra l r envoya à l ' a r r ê t Salabiaku c. France se lon 

l eque l les p r é s o m p t i o n s de fait et de d ro i t sont c o m p a t i b l e s avec l ' a r t ic le 6 

§ 2 de la C o n v e n t i o n p o u r a u t a n t qu ' e l l e s so ien t e n s e r r é e s d a n s des l imi te s 

r a i s o n n a b l e s et p r é s e r v e n t les d ro i t s de la dé fense (7 o c t o b r e 1988, sér ie A 

n" 141-A, pp . 15-16, § 2 8 ) . 

32 . Le T r i b u n a l fédéra l conc lu t qu ' i l n 'y avai t p a s eu v io la t ion du dro i t 

du r e q u é r a n t à la p r é s o m p t i o n d ' i n n o c e n c e ou de son dro i t à ne pas 

s ' i nc r imine r . 

C. L e s é v é n e m e n t s u l t é r i e u r s 

3 3 . Le 5 j u i n 1996, les a u t o r i t é s c a n t o n a l e s in f l igè ren t au r e q u é r a n t 

u n e q u a t r i è m e a m e n d e de 5 000 C H F , qu i n ' e n t r a toutefo is j a m a i s en 

force de chose j u g é e . 

34. A la su i t e d e l ' a r rê t d u T r i b u n a l fédéra l d u 7 ju i l l e t 1995, le r e q u é r a n t 

et l ' a d m i n i s t r a t i o n fiscale c a n t o n a l e c o n c l u r e n t le 28 n o v e m b r e 1996 un 

r è g l e m e n t m e t t a n t fin à t o u t e s les p r o c é d u r e s fiscales et fiscales p é n a l e s 
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p o u r les a n n é e s 1981-1982 j u s q u ' à 1995-1996. D ' u n e p a r t , le r è g l e m e n t 

fixait le m o n t a n t à paye r p a r le r e q u é r a n t , soit u n e s o m m e to t a l e de 

81 878,95 C H F , don t l ' a m e n d e , r é d u i t e d ' u n t i e r s , s 'élevait à 21 625,95 C H F . 

D ' a u t r e p a r t , il fut convenu de c lô tu r e r t o u t e s les p r o c é d u r e s p e n d a n t e s , y 

c o m p r i s la p r o c é d u r e c o n c e r n a n t les a m e n d e s d ' o r d r e , et q u e l ' a m e n d e dé jà 

payée se ra i t d é d u i t e d u m o n t a n t to ta l des i m p ô t s e t des a m e n d e s p o u r 

sous t r ac t i on d ' i m p ô t . Enfin, le r è g l e m e n t d isposa i t : 

« (...) la procédure pendante devant les organes de la Convention européenne des 

Droits de l 'Homme à Strasbourg contre l 'arrêt du Tribunal fédéral concernant 

l 'amende d'ordre n'est pas visée p a r l e présent règlement .» 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. La p r o c é d u r e e n r a p p e l d ' i m p ô t e t la p r o c é d u r e p o u r 
s o u s t r a c t i o n d ' i m p ô t 

35. La p r o c é d u r e en r a p p e l d ' i m p ô t (Nachsteuerverfahren) t e n d a u 

r e c o u v r e m e n t d ' a r r i é r é s (Nachsteuer) l o r sque c e r t a i n s i m p ô t s n ' o n t p a s 

é t é d û m e n t a c q u i t t é s . La p r o c é d u r e p o u r s o u s t r a c t i o n (Steuer-

hinterziehungsverfahren) p eu t a b o u t i r , o u t r e au r a p p e l d ' i m p ô t , à u n e 

a m e n d e don t le m o n t a n t est fonct ion de celui de l ' impôt s o u s t r a i t . 

B. L ' a r r ê t é d u C o n s e i l f é d é r a l s u r la p e r c e p t i o n d 'un i m p ô t 
f é d é r a l d i r e c t 

36. L ' a r r ê t é de 1940 du Conse i l fédéra l su r la p e r c e p t i o n d ' u n i m p ô t 

fédéra l d i r ec t , en v i g u e u r à l ' é p o q u e des fai ts , t r a i t a i t d a n s sa n e u v i è m e 

p a r t i e d e s « i n f r a c t i o n s » (Widerhandlungen). 

37. Les ar t ic les 129 et 130 de la n e u v i è m e pa r t i e po r t a i en t su r la 

« s o u s t r a c t i o n d ' i m p ô t » , qui é ta i t passible d ' u n e a m e n d e . P a r e x e m p l e , 

l 'ar t icle 129 § 1 visait le con t r ibuab le qu i c o m m e t t a i t u n e sous t rac t ion 

d ' impôt en r empl i s san t de m a n i è r e incor rec te sa déc la ra t ion . L 'ar t ic le 1 3 0 f c 

é t a i t consacré à 1'«usage de faux et esc roquer ie à l ' i nven ta i re» (Steuer- und 

Inventarbetrug), infract ion passible d ' une a m e n d e ou de l ' e m p r i s o n n e m e n t . 

38 . L ' a r t i c l e 131 § 1 de l ' a r r ê t é d i s p o s a i t : 

«Toute personne astreinte à l'impôt ou tenue de fournir des renseignements qui (...) 

enfreint, intentionnellement ou par négligence, les ordonnances officielles et les 

dispositions d'exécution prises en vertu du présent ar rê té concernant l 'obligation: 

- de remet t re la déclarat ion; 

- de remet t re ou de produire des livres, d 'établir ou de remet t re des at testat ions et 

d 'autres pièces justificatives ; 

- de répondre à des convocations ou d'obéir à l 'interdiction de disposer de b iens ; 
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- de donner des renseignements ; ou 

— de faire des paiements et de remet t re des sûre tés ; 

est frappée d 'une amende de 5 à 10 000 francs. La même peine frappe celui qui ne 

satisfait pas à l'obligation de donner des renseignements en conformité de l'article 90, 

5'", 6'" ou 8'" alinéa. » 

39 . L ' a r t i c l e 90 §§ 5, 6 et 8 de l ' a r r ê t é f édéra l c o n c e r n a i t n o t a m m e n t 

l 'ob l iga t ion q u ' a v a i e n t les t i e r s de d o n n e r des i n f o r m a t i o n s . L ' a r t i c l e 89 

énonça i t q u e le c o n t r i b u a b l e é t a i t t e n u de fourn i r des r e n s e i g n e m e n t s 

v é r i d i q u e s et qu ' i l pouva i t ê t r e invité à p r o d u i r e des d o c u m e n t s , e tc . , 

p r é s e n t a n t de l ' i m p o r t a n c e p o u r sa t a x a t i o n . L ' a r t i c l e 132 rég i s sa i t 

la p r o c é d u r e en cas de s o u s t r a c t i o n d ' i m p ô t et p révoyai t q u e 

l ' a d m i n i s t r a t i o n fiscale c a n t o n a l e faisait les r e c h e r c h e s n é c e s s a i r e s . 

E N D R O I T 

I. S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 6 § 1 DE LA 

C O N V E N T I O N 

40. Le r e q u é r a n t a l l ègue q u e la p r o c é d u r e le c o n c e r n a n t n ' é t a i t p a s 

é q u i t a b l e en ce qu ' i l a é té c o n t r a i n t de fourn i r des d o c u m e n t s qu i 

a u r a i e n t pu l ' i nc r imine r . Il i nvoque l ' a r t ic le 6 § 1 de la C o n v e n t i o n , 

l eque l , en ses p a s s a g e s p e r t i n e n t s , est a insi l ibellé : 

«Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 

tribunal (...) qui décidera, soit des contestations sur ses droits et obligations de caractère 

civil, soit du bien-fondé de toute accusation en matière pénale dirigée contre elle. (...) » 

4 1 . Le G o u v e r n e m e n t c o n t e s t e c e t t e a l l éga t ion . 

A. S u r l ' a p p l i c a b i l i t é d e l 'ar t i c l e 6 § 1 

/. Thèses des parties 

a) Le requérant 

42. Le r e q u é r a n t s o u t i e n t q u e la p r o c é d u r e l i t ig ieuse c o n c e r n a i t à la 

fois u n r a p p e l d ' i m p ô t et u n e s o u s t r a c t i o n d ' i m p ô t pass ib le d ' u n e 

a m e n d e . L a p r e m i è r e q u e s t i o n n e r e l è v e r a i t pas d e la C o n v e n t i o n , a lors 

q u e , selon la j u r i s p r u d e n c e de la C o u r et d u T r i b u n a l fédéra l , la 

p r o c é d u r e a y a n t t r a i t à la s econde c o n s t i t u e a u sens de l ' a r t ic le 6 § 1 de 

la C o n v e n t i o n u n e p r o c é d u r e p é n a l e a p p e l a n t les g a r a n t i e s r e q u i s e s . 

L ' i n t é r e s s é i nvoque en p a r t i c u l i e r les affaires A.P, M.P. et T.P. a insi q u e 

E.L., R.L. et J.O.-L. c. Suisse ( a r r ê t s d u 29 a o û t 1997, Recueil des arrêts et 

décisions 1997-V, r e s p e c t i v e m e n t pp . 1487-1488 et pp . 1519-1520). Le 
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m o n t a n t de l ' a m e n d e p o u r s o u s t r a c t i o n d ' i m p ô t est fixé en fonct ion du 

r a p p e l . D a n s son cas , l ' a m e n d e de 21 625,95 C H F qu i lui a é t é infligée a 

e u le m ê m e effet q u ' u n e c o n d a m n a t i o n p é n a l e . 

b) Le Gouvernement 

4 3 . Se lon le G o u v e r n e m e n t , la p r o c é d u r e en q u e s t i o n est u n e 

p r o c é d u r e sui generis, b ien q u ' e l l e r e s s e m b l e p lus à u n e p r o c é d u r e 

a d m i n i s t r a t i v e q u ' à u n e p r o c é d u r e p é n a l e . Le T r i b u n a l f édéra l a r e c o n n u 

q u e l 'a r t ic le 6 de la C o n v e n t i o n s ' app l iqua i t à u n e te l le i n s t a n c e , s a n s 

d é c l a r e r qu ' e l l e visai t à s t a t u e r su r u n e « a c c u s a t i o n en m a t i è r e p é n a l e » . 

D ' a p r è s le G o u v e r n e m e n t , p o u r déc ide r de l ' appl icab i l i t é d e c e t t e 

d i spos i t i on , il faut c o n s i d é r e r q u e l type d ' « a c c u s a t i o n en m a t i è r e p é n a l e » 

se t r ouva i t en j e u . D a n s u n e seu le et m ê m e p r o c é d u r e m i x t e , l ' e x a m e n 

p o r t e à la fois su r la t a x a t i o n d u c o n t r i b u a b l e et su r t o u t e s o u s t r a c t i o n 

d ' i m p ô t é v e n t u e l l e m e n t c o m m i s e p a r lui . P o u r a u t a n t q u e la p r o c é d u r e 

visai t à d é t e r m i n e r le r appe l , elle ne c o m p o r t a i t a u c u n é l é m e n t péna l . En 

r e v a n c h e , d a n s la m e s u r e où u n e a m e n d e pouva i t ê t r e infl igée p o u r 

s o u s t r a c t i o n d ' i m p ô t , la p r o c é d u r e r evê t a i t u n c a r a c t è r e p é n a l au sens de 

l ' a r t ic le 6 § 1 de la C o n v e n t i o n . E n l ' e spèce , l ' a r t ic le 6 § 1 de la C o n v e n t i o n 

n ' é t a i t p a s app l i cab le à la p r o c é d u r e l i t ig ieuse . Le G o u v e r n e m e n t i nvoque 

en p a r t i c u l i e r l 'affaire M.-T.P. c. France ( ( d é c ) , n° 41545 /98 , 7 m a r s 2000, 

n o n pub l i ée ) d a n s l aque l l e , c o m m e en l ' e spèce , la r e q u é r a n t e n ' ava i t p a s 

é t é poursu iv ie p o u r f r aude fiscale. En o u t r e , d a n s c e t t e affa i re , la C o u r a 

e s t i m é q u e les m e s u r e s fiscales p r i ses à l ' e n c o n t r e de la r e q u é r a n t e 

n ' a v a i e n t pas c a u s é à celle-ci un p ré jud ice assez g rave p o u r r evê t i r u n e 

co lo ra t i on p é n a l e . 

2. Appréciation de la Cour 

44. La C o u r réa f f i rme l ' a u t o n o m i e de la no t ion d'« a c c u s a t i o n e n 

m a t i è r e p é n a l e » te l le q u e la conçoi t l ' a r t ic le 6. D a n s sa j u r i s p r u d e n c e , elle 

a é t ab l i qu ' i l faut t e n i r c o m p t e de t ro is c r i t è r e s p o u r d é c i d e r si u n e 

p e r s o n n e est « a c c u s é e d ' u n e inf rac t ion p é n a l e » au sens de l ' a r t ic le 6 : 

d ' a b o r d la c lass i f icat ion de l ' infract ion au r e g a r d du dro i t n a t i o n a l , puis la 

n a t u r e de l ' inf rac t ion et , enfin, la n a t u r e et le d e g r é de g rav i t é de la 

s a n c t i o n q u e r i squa i t de sub i r l ' i n t é r e s sé (voir, p a r m i d ' a u t r e s , Oiiûrk 

c. Allemagne, a r r ê t d u 21 févr ier 1984, sé r ie A n" 73 , p . 18, § 50) . D a n s son 

a r r ê t A.P., M.P. et T.P. c. Suisse p r é c i t é , la C o u r a e s t i m é en o u t r e q u ' u n e 

p r o c é d u r e a b o u t i s s a n t à u n e a m e n d e p o u r l ' inf rac t ion de f raude fiscale 

a p p e l a i t en p r inc ipe u n e x a m e n sous l ' ang le de l ' a r t ic le 6 de la C o n v e n t i o n . 

45 . E n l ' e spèce , les p a r t i e s ne c o n t e s t e n t p a s q u e t o u t e p r o c é d u r e p o u r 

s o u s t r a c t i o n d ' i m p ô t e n g a g é e c o n t r e le r e q u é r a n t , p o u r a u t a n t q u ' e l l e 

p o r t a i t su r u n e « a c c u s a t i o n en m a t i è r e p é n a l e » au sens de l 'ar t ic le 6 de 

la C o n v e n t i o n , a p p e l l e r a i t u n e x a m e n sous l ' ang le de c e t t e d i spos i t ion . 
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46 . Tou te fo i s , le G o u v e r n e m e n t p r é t e n d q u ' e n l ' occu r rence la 

p r o c é d u r e r evê t a i t un c a r a c t è r e sui generis et é c h a p p a i t a u d o m a i n e de 

l ' a r t ic le 6 de la C o n v e n t i o n . E n r e v a n c h e , le T r i b u n a l fédéra l a e s t i m é 

d a n s son a r r ê t du 7 ju i l l e t 1995 q u e l ' a r t ic le 6 d e la C o n v e n t i o n 

s ' app l iqua i t à la p r o c é d u r e en q u e s t i o n . 

47 . En l ' e spèce , la C o u r c o n s t a t e q u e la p r o c é d u r e avai t n o t a m m e n t 

p o u r objet d e d é t e r m i n e r les i m p ô t s d u s p a r le r e q u é r a n t e t , le cas 

é c h é a n t , de p r o c é d e r à u n r a p p e l et d ' inf l iger à l ' i n t é r e s sé u n e a m e n d e 

p o u r s o u s t r a c t i o n d ' i m p ô t . C e p e n d a n t , la p r o c é d u r e n ' e s t p a s 

e x p r e s s é m e n t qual i f iée de p r o c é d u r e en r a p p e l d ' i m p ô t ou p o u r 

s o u s t r a c t i o n d ' i m p ô t . 

48 . De p lus , la C o u r e s t i m e , et les p a r t i e s ne le c o n t e s t e n t p a s , q u e dès 

le d é b u t et t ou t a u long d e la p r o c é d u r e les a u t o r i t é s fiscales a u r a i e n t pu 

infl iger au r e q u é r a n t u n e a m e n d e p o u r l ' inf ract ion de s o u s t r a c t i o n 

d ' i m p ô t . Selon le r è g l e m e n t conclu le 28 n o v e m b r e 1996, le r e q u é r a n t 

s ' exposa i t e f fec t ivement à u n e a m e n d e d e 21 625,95 C H F . O r la s anc t i on 

n e t e n d a i t pas à la r é p a r a t i o n p é c u n i a i r e d ' u n p ré jud i ce , m a i s ava i t u n 

c a r a c t è r e e s s e n t i e l l e m e n t pun i t i f et dissuasif . En o u t r e , l ' a m e n d e 

e n c o u r u e n ' é t a i t pas nég l i geab l e . Enfin, on ne s a u r a i t d o u t e r qu ' e l l e é t a i t 

d e n a t u r e « p é n a l e » ( a r r ê t A.P., M.P. et T.P. c. Suisse p r é c i t é ) . 

49 . P o u r la C o u r , i n d é p e n d a m m e n t des a u t r e s b u t s de la p r o c é d u r e , 

celle-ci, à la l u m i è r e de la j u r i s p r u d e n c e d e la C o u r , visai t à s t a t u e r s u r 

u n e a c c u s a t i o n en m a t i è r e p é n a l e en ce qu ' e l l e p e r m e t t a i t d ' inf l iger u n e 

te l le a m e n d e au r e q u é r a n t . 

50. Dès lors , la C o u r conc lu t q u e l ' a r t ic le 6 s ' app l ique sous sa r u b r i q u e 
p é n a l e . 

5 1 . P a r t a n t , la q u e s t i o n se pose de savoir si l ' a r t ic le 6 § 1 d e la 

C o n v e n t i o n a é t é r e s p e c t é . 

B. S u r l ' o b s e r v a t i o n d e l 'ar t i c l e 6 § 1 

/. Thèses des parties 

a) Le requérant 

52. Le r e q u é r a n t a l l ègue la v io la t ion du d ro i t , p r o t é g é p a r l ' a r t ic le 6 § 1 

de la C o n v e n t i o n , de g a r d e r le s i lence d a n s u n e p r o c é d u r e p é n a l e , en ce 

qu ' i l a é té pun i p o u r avoir g a r d é le s i l ence . U n e p r o c é d u r e d a n s l aque l le 

l ' a m e n d e p o u r s o u s t r a c t i o n d ' i m p ô t est fixée en fonct ion du r a p p e l et d a n s 

l aque l l e les d e u x q u e s t i o n s son t t r a n c h é e s p a r les m ê m e s a u t o r i t é s ne 

s a u r a i t p a s s e r p o u r é q u i t a b l e . 

53 . P o u r le r e q u é r a n t , d a n s son cas , les a u t o r i t é s on t m a n i f e s t e m e n t 

s o u p ç o n n é qu ' i l avai t d ' a u t r e s r e s sou rce s et u n e fo r tune d o n t el les 
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n ' a v a i e n t pas pu é t ab l i r le m o n t a n t , r a i son p o u r l aque l l e elles on t 

d e m a n d é d e s i n f o r m a t i o n s re la t ives à l ' e n s e m b l e d e s d o c u m e n t s 

b a n c a i r e s . Le r e q u é r a n t se d e m a n d e p o u r q u o i , si el les n ' i g n o r a i e n t r i en 

d e ses i n v e s t i s s e m e n t s , el les on t soll ici té les p ièces en q u e s t i o n . Les 

a m e n d e s ont r e m p l a c é les m o y e n s n o r m a l e m e n t à la d i spos i t ion d e s 

a u t o r i t é s d ' i n s t r u c t i o n en m a t i è r e p é n a l e e t é t a i e n t d i s p r o p o r t i o n n é e s . 

El les on t é té p a r t i c u l i è r e m e n t é levées p a r r a p p o r t à celles inf l igées d a n s 

l 'affaire Funke ( a r r ê t p r é c i t é , p . 22, § 44) . Le r e q u é r a n t s o u t i e n t qu ' i l n ' a 

pas é t é en m e s u r e d e p r é s e n t e r les d o c u m e n t s visés pu i squ ' i l s ava ien t dé jà 

é t é d é t r u i t s ou d é p o s é s a u p r è s d e t i e r s , en p a r t i c u l i e r d e b a n q u e s q u i 

n ' é t a i e n t pas t e n u e s de les r e m e t t r e . 

54. Le r e q u é r a n t e s t i m e q u ' e n d e m a n d a n t les r e n s e i g n e m e n t s les 

a u t o r i t é s sont a l l ées à la « p ê c h e a u x i n f o r m a t i o n s » . Lorsqu ' i l a refusé d e 

fou rn i r celles-ci , il s 'est vu inf l iger u n e a m e n d e c o n t r a i r e à l ' a r t ic le 6 § 1 d e 

la C o n v e n t i o n . C ' e s t aux a u t o r i t é s qu ' i l a p p a r t e n a i t d e p r o u v e r u n 

q u e l c o n q u e c o m p o r t e m e n t d é l i c t u e u x d e sa p a r t , et l u i - m ê m e é t a i t e n 

d ro i t d e g a r d e r le s i l ence . E n fai t , les a u t o r i t é s a v a i e n t à l ' o r ig ine p r o m i s 

a u r e q u é r a n t de ne pas p o u r s u i v r e l eu r s i nves t i ga t ions s'il avoua i t les 

m o n t a n t s en c a u s e , et il n ' é t a i t pas é q u i t a b l e d e leur p a r t de lui 

d e m a n d e r e n s u i t e d ' a u t r e s d o c u m e n t s d a n s l ' espoir de découvr i r d e s 

r e s s o u r c e s et u n e fo r tune i m p o s a b l e s s u p p l é m e n t a i r e s . 

55 . Le r e q u é r a n t n ' i gno ra i t pas qu ' i l é t a i t pass ib le d ' u n e a m e n d e p o u r 

s o u s t r a c t i o n d ' i m p ô t . Tou te fo i s , c o m m e le m o n t a n t de l ' a m e n d e 

d é p e n d a i t d e ce lu i d u r a p p e l d ' i m p ô t et non de sa cu lpab i l i t é , les 

a u t o r i t é s ont t e n t é d ' é t a b l i r d ' a u t r e s c r é a n c e s Fiscales, qu i l eu r a u r a i e n t 

p e r m i s d ' inf l iger u n e a m e n d e p lus é levée . L ' i n t é r e s s é ne voit pas b ien 

p o u r q u o i d a n s le c a d r e d ' u n e p r o c é d u r e p o u r s o u s t r a c t i o n d ' i m p ô t , d a n s 

l a q u e l l e des a m e n d e s se chi f f rant à d e s mi l l ions d e f rancs su isses son t 

i m p o s é e s , d ' a u t r e s p r inc ipes q u e ceux d e la p r o c é d u r e p é n a l e o r d i n a i r e 

d e v r a i e n t s ' a p p l i q u e r . En fait, la nouvel le loi fiscale du c a n t o n d e B e r n e 

s é p a r e ces d e u x p r o c é d u r e s si le c o n t r i b u a b l e n ' a c c e p t e pas d e les 

j o i n d r e . C e t t e s é p a r a t i o n n ' e s t pas j u g é e imposs ib le d a n s la p r a t i q u e . 

56. Enf in , q u a n t au r è g l e m e n t conclu e n t r e lui et les a u t o r i t é s 

fiscales a p r è s l ' a r r ê t r e n d u p a r le T r i b u n a l fédéra l le 7 ju i l l e t 1995, le 

r e q u é r a n t sou l igne q u e les a m e n d e s infl igées p o u r refus d e fourn i r des 

r e n s e i g n e m e n t s n 'y sont pas inc luses . C o m p t e t e n u de la s o m m e 

c o n s i d é r a b l e en j e u d a n s le r è g l e m e n t - p lus de 80 000 C H F - on n e 

s a u r a i t a f f i rmer q u e celui-ci vau t a c q u i t t e m e n t p o u r le r e q u é r a n t . 

b) Le Gouvernement 

57. Le G o u v e r n e m e n t s o u t i e n t q u e les g a r a n t i e s de l 'a r t ic le 6 § 1 on t 

é t é r e s p e c t é e s . E n effet, r i en ne d i f férencie la p r o c é d u r e d e t a x a t i o n d e 

celle p o u r s o u s t r a c t i o n d ' i m p ô t . L 'ob l iga t ion d e fourn i r d e s i n f o r m a t i o n s 
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c o m p l é m e n t a i r e s s ' app l ique de m a n i è r e i d e n t i q u e aux d e u x p r o c é d u r e s e t 

a p o u r f ina l i té de d é t e r m i n e r la c r é a n c e fiscale, en p a r t i c u l i e r le m o n t a n t 

des r e v e n u s non d é c l a r é s p a r le c o n t r i b u a b l e . Le m a n q u e m e n t à c e t t e 

ob l iga t ion est pass ib le d ' u n e a m e n d e c o n f o r m é m e n t à l ' a r t ic le 131 § 1 de 

l ' a r r ê t é du Conse i l fédéra l . Il y a lieu d e d i s t i n g u e r c e t t e a m e n d e , qui p e u t 

ê t r e p r o n o n c é e d a n s les d e u x p r o c é d u r e s , de celle infligée p o u r 

s o u s t r a c t i o n d ' i m p ô t . En l ' e spèce , la p r o c é d u r e e n g a g é e à l 'o r ig ine c o n t r e 

le r e q u é r a n t p o r t a i t su r u n e s o u s t r a c t i o n d ' i m p ô t , l ' i n t é re s sé n ' a y a n t pas 

d é c l a r é c e r t a i n s i n v e s t i s s e m e n t s ef fec tués a u p r è s de P. ni l eu r s 

r e n d e m e n t s . L o r s q u e le r e q u é r a n t a refusé d e p r o d u i r e les i n f o r m a t i o n s 

d e m a n d é e s , u n e a m e n d e d ' o r d r e lui a é t é infligée c o n f o r m é m e n t à 

l ' a r t ic le 131 § 1 d e l ' a r r ê t é d u Conse i l f édéra l . 

58 . Le G o u v e r n e m e n t sou t i en t q u ' e n 1987, lors de l ' ouve r tu r e de la 

p r o c é d u r e p o u r s o u s t r a c t i o n à l ' encon t r e du r e q u é r a n t , les a u t o r i t é s 

fiscales ava ien t c o n n a i s s a n c e d e s i n v e s t i s s e m e n t s effectués p a r l ' i n t é ressé 

a u p r è s de P. ainsi q u e des r e n d e m e n t s qu ' i l avai t pe rçus e n t r e 1979 et 1985. 

Le r e q u é r a n t l u i - m ê m e a fait é t a t de ces m o n t a n t s le 22 d é c e m b r e 1987. D e 

t o u t e év idence , l ' i n t é re s sé ne pouva i t avoir acqu i s sa fo r tune a u t r e m e n t 

q u e p a r des r e v e n u s non déc l a r é s . D è s le d é b u t , les a u t o r i t é s fiscales 

a u r a i e n t pu lui infliger u n e a m e n d e p o u r s o u s t r a c t i o n d ' i m p ô t , m ê m e 

s a n s le p u n i r p o u r n ' avo i r p a s fourn i les r e n s e i g n e m e n t s sol l ici tés 

c o n f o r m é m e n t à l 'ar t ic le 131 § 1 de l ' a r r ê t é d u Conse i l fédéra l . Les 

d e m a n d e s u l t é r i e u r e s d e s a u t o r i t é s fiscales c o n c e r n a i e n t des i n fo rma t ions 

d o n t celles-ci a v a i e n t dé j à c o n n a i s s a n c e . El les ava i en t p o u r seul b u t de 

clar if ier la p r o v e n a n c e des fonds invest is chez P., ce qu i a u r a i t p e r m i s de 

d é t e r m i n e r le m o n t a n t des a r r i é r é s d ' i m p ô t . Les d o c u m e n t s d e m a n d é s au 

r e q u é r a n t a u r a i e n t servi à con f i rmer les é l é m e n t s q u e les a u t o r i t é s 

posséda ien t dé jà et non à o b t e n i r la c o n d a m n a t i o n d e l ' i n t é ressé . 

59. Le G o u v e r n e m e n t sou l igne q u ' e n pa re i l cas les a u t o r i t é s fiscales 

n 'on t a u c u n pouvoi r d ' i nves t i ga t i on afin de ne pas p é n a l i s e r la p e r s o n n e 

c o n c e r n é e , ce qu i re lève d ' u n choix po l i t i que . El les n e p e u v e n t p a s 

p r o c é d e r à d e s p e r q u i s i t i o n s , con f i sque r d e s b i ens , i n t e r r o g e r d e s t é m o i n s 

ou d e m a n d e r la d é t e n t i o n . Le sec re t b a n c a i r e d e m e u r e i n t a n g i b l e . P o u r 

c o m p e n s e r , les a u t o r i t é s p e u v e n t faire ob l iga t ion à u n e p e r s o n n e d e 

r e m e t t r e d e s p ièces p r é s e n t a n t u n i n t é r ê t p o u r e l les . L ' a m e n d e visée à 

l ' a r t ic le 131 de l ' a r r ê t é du Conse i l fédéral é t a i t la seu le m e s u r e coerc i t ive 

don t elles d i sposa i en t . A cet é g a r d , le G o u v e r n e m e n t d i s t i n g u e le cas 

d ' e s p è c e d e s affai res Funke ( p r éc i t ée ) et Bendenoun c. France ( a r r ê t d u 

24 février 1994, sér ie A n" 284) d a n s l esque l les les a u t o r i t é s f rança i ses 

ont infligé des a m e n d e s p lus sévères et jou i s sa ien t de pouvo i r s 

c o n s i d é r a b l e s , p a r e x e m p l e ce lu i de p r o c é d e r à des p e r q u i s i t i o n s et de 

conf i squer des d o c u m e n t s . 

60 . Le G o u v e r n e m e n t fait va loi r q u e la s é p a r a t i o n d e s p r o c é d u r e s , 

te l le q u e p r a t i q u é e en A l l e m a g n e p a r e x e m p l e - la p r o c é d u r e de t a x a t i o n 
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o r d i n a i r e d ' u n e p a r t et la p r o c é d u r e p o u r s o u s t r a c t i o n d ' i m p ô t ou f r a u d e 

fiscale d ' a u t r e p a r t —, sou lèvera i t des diff icul tés d ' o r d r e p r a t i q u e , é t a n t 

d o n n é q u e l ' a d m i n i s t r a t i o n dev ra i t c o n d u i r e d e u x p r o c é d u r e s d i s t i nc t e s 

e t le c o n t r i b u a b l e se d é f e n d r e d e u x fois. D e su rc ro î t se p o s e r a i t le 

p r o b l è m e de l ' u t i l i sa t ion d a n s le c a d r e d e la p r o c é d u r e p o u r s o u s t r a c t i o n 

des i n f o r m a t i o n s recue i l l ies d a n s la p r o c é d u r e de t a x a t i o n o r d i n a i r e . En 

effet, si u n e v io la t ion de l ' a r t ic le 6 de la C o n v e n t i o n é t a i t c o n s t a t é e en 

l ' e spèce , les modi f i ca t ions lég is la t ives s e r a i e n t d i s p r o p o r t i o n n é e s e t n e 

s e r v i r a i e n t p a s les d ro i t s de l ' h o m m e , p u i s q u e les a u t o r i t é s fiscales 

s e r a i e n t d a n s l 'obl iga t ion de r ecou r i r à l ' e n s e m b l e des m e s u r e s 

n o r m a l e m e n t r é s e r v é e s a u x o r g a n e s d ' i n s t r u c t i o n en m a t i è r e p é n a l e . 

6 1 . P o u r le G o u v e r n e m e n t , on ne s a u r a i t a f f i rmer q u e les a u t o r i t é s 

son t a l lées à la « p ê c h e a u x i n f o r m a t i o n s » . D a n s la m e s u r e où le 

r e q u é r a n t avai t r e c o n n u les m o n t a n t s s o u s t r a i t s s a n s y avoir é t é 

c o n t r a i n t , on ne s a u r a i t a c c u s e r les a u t o r i t é s fiscales d ' avo i r violé le d ro i t 

d e l ' i n t é r e s sé d e g a r d e r le s i lence e t d e n e p a s s ' i n c r i m i n e r . La p r é s e n t e 

affaire se d i s t i n g u e à cet é g a r d auss i de l 'affaire Funke ( a r r ê t p r éc i t é , p . 22, 

§ 44) . C e r t e s , on ne pouvai t exc lu re q u e les i n f o r m a t i o n s fourn ies p a r le 

r e q u é r a n t le 22 d é c e m b r e 1987 n ' é t a i e n t pas c o m p l è t e s , m a i s les a u t o r i t é s 

n ' o n t p a s p r é s u m é d'office u n e te l le in f rac t ion . I n v o q u a n t , mutatis 

mutandis, l ' a r rê t en l 'affaire Condron c. Royaume-Uni (n° 35718 /97 , § 55 , 

C E D H 2000-V) , le G o u v e r n e m e n t conc lu t q u e les d e m a n d e s en q u e s t i o n 

n ' é t a i e n t pas i n c o m p a t i b l e s avec les ex igences d ' un p rocès é q u i t a b l e . 

62 . Enf in , le G o u v e r n e m e n t a t t i r e l ' a t t e n t i o n s u r le r è g l e m e n t 

i n t e r v e n u e n t r e le r e q u é r a n t e t les a u t o r i t é s fiscales a p r è s q u e le 

T r i b u n a l fédéra l a r e n d u son a r r ê t le 7 j u i l l e t 1995. Le m o n t a n t d e s 

a r r i é r é s d ' i m p ô t qu i y est m e n t i o n n é p o u r les a n n é e s 1981 à 1988 é t a i t 

c o n n u des a u t o r i t é s dès le d é b u t de la p r o c é d u r e , et l ' a m e n d e infligée a u 

r e q u é r a n t s 'é lève a u x d e u x t i e r s des a r r i é r é s . En r e v a n c h e , les a u t o r i t é s 

fiscales n ' o n t pas imposé les m o n t a n t s non d é c l a r é s q u e le r e q u é r a n t 

avai t invest is chez P. 

2. Appréciation de la Cour 

63 . La C o u r r a p p e l l e d ' e m b l é e q u e , d a n s u n e c a u s e issue d ' u n e r e q u ê t e 

ind iv idue l le , il lui faut se b o r n e r a u t a n t q u e poss ible à l ' e x a m e n du cas 

c o n c r e t don t on l'a saisie (Minelli c. Suisse, a r r ê t du 25 m a r s 1983, sé r ie A 

n" 62, p . 17, § 35) . D è s lors , ne se t rouve pas e n j e u en l ' e spèce l ' équ i t é d e la 

p r o c é d u r e d i l i g e n t é e c o n t r e le r e q u é r a n t en t a n t q u e t e l l e . L a C o u r es t 

p l u t ô t a p p e l é e à e x a m i n e r si le fait d 'avoi r infligé u n e a m e n d e a u 

r e q u é r a n t p o u r refus de fourn i r c e r t a i n s r e n s e i g n e m e n t s é t a i t ou non 

c o n f o r m e a u x ex igences d e la C o n v e n t i o n . Il s ' ensu i t q u e la C o u r n e 
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s t a t u e pas en l ' espèce su r le po in t de savoi r si u n E t a t p e u t c o n t r a i n d r e u n 

c o n t r i b u a b l e à d o n n e r des i n f o r m a t i o n s à seu le fin d ' a s s u r e r u n e t a x a t i o n 

c o r r e c t e . 

64. M ê m e si l ' a r t ic le 6 de la C o n v e n t i o n ne les m e n t i o n n e pas 

e x p r e s s é m e n t , le d ro i t d e g a r d e r le s i lence et le d ro i t de ne pas 

c o n t r i b u e r à sa p r o p r e i n c r i m i n a t i o n sont des n o r m e s i n t e r n a t i o n a l e s 

g é n é r a l e m e n t r e c o n n u e s qu i sont au c œ u r de la no t i on de p rocès 

é q u i t a b l e c o n s a c r é e p a r l ' a r t i c le 6 § 1. En p a r t i c u l i e r , le d ro i t de ne pas 

c o n t r i b u e r à sa p r o p r e i n c r i m i n a t i o n p r é s u p p o s e q u e les a u t o r i t é s 

c h e r c h e n t à fonder l eur a r g u m e n t a t i o n s a n s r e c o u r i r à d e s é l é m e n t s de 

p r e u v e o b t e n u s p a r la c o n t r a i n t e ou les p re s s ions , a u m é p r i s de la vo lon té 

de 1 '«accusé». E n m e t t a n t celui-ci à l ' abr i d ' u n e coerc i t ion abus ive de la 

p a r t des a u t o r i t é s , ces i m m u n i t é s c o n c o u r e n t à év i t e r des e r r e u r s 

j u d i c i a i r e s et à g a r a n t i r le r é s u l t a t voulu p a r l ' a r t ic le 6 (voir l ' a r r ê t Funke 

p r é c i t é , et les a r r ê t s John Murray c. Royaume-Uni d u 8 février 1996, Recueil 

1996-1, p . 49 , § 45 , Saunders c. Royaume-Uni d u 17 d é c e m b r e 1996, Recueil 

1996-VI, p p . 2064-2065, §§ 68-69, et Serves c. France du 20 oc tob re 1997, 

Recueil 1997-VI, pp . 2173-2174, § 46) . 

65 . En l ' e spèce , l o r sque l ' a d m i n i s t r a t i o n du d i s t r i c t de X a e n g a g é le 

11 d é c e m b r e 1987 u n e p r o c é d u r e p o u r s o u s t r a c t i o n d ' i m p ô t à l ' e n c o n t r e 

du r e q u é r a n t , celui-ci a é t é invi té à s o u m e t t r e l ' e n s e m b l e des d o c u m e n t s 

c o n c e r n a n t les soc ié tés d a n s l e sque l l e s il avai t inves t i . Ne s ' é t a n t pas 

con fo rmé à c e t t e d e m a n d e , le r e q u é r a n t a é t é e n s u i t e invi té p a r t ro is fois 

à d é c l a r e r la sou rce des r e v e n u s invest is . N ' a y a n t p a s r é p o n d u , il s 'est vu 

infl iger le 28 février 1989 u n e a m e n d e d ' o r d r e de 1 000 C H F . A p r è s q u a t r e 

a v e r t i s s e m e n t s s u p p l é m e n t a i r e s , il a é t é c o n d a m n é à u n e d e u x i è m e 

a m e n d e d ' o r d r e de 2 000 C H F . Il a c o n t e s t é en vain c e t t e d e r n i è r e 

a m e n d e d e v a n t le T r i b u n a l fédéra l . P a r la su i t e , il s 'est vu f r a p p e r d e 

d e u x a u t r e s a m e n d e s d ' o r d r e . 

66 . Il a p p a r a î t donc q u e les a u t o r i t é s ont t e n t é de c o n t r a i n d r e 

le r e q u é r a n t à s o u m e t t r e des d o c u m e n t s qu i a u r a i e n t fourni des 

i n f o r m a t i o n s su r son r e v e n u en vue de son impos i t i on . E n effet, se lon 

l ' a r r ê t du T r i b u n a l f édéra l du 7 ju i l l e t 1995, il é t a i t p a r t i c u l i è r e m e n t 

i m p o r t a n t p o u r les a u t o r i t é s de savoir si le r e q u é r a n t avai t ou non p e r ç u 

des r e v e n u s qu i n ' a v a i e n t p a s é t é i m p o s é s . S'il n ' a p p a r t i e n t pas à la C o u r 

de s p é c u l e r su r la n a t u r e d e ces i n f o r m a t i o n s , elle c o n s t a t e q u e le 

r e q u é r a n t ne pouva i t exc lu re q u e t o u t r e v e n u s u p p l é m e n t a i r e de sources 

non i m p o s é e s q u e ces d o c u m e n t s f e ra i en t r e s so r t i r a u r a i t c o n s t i t u é 

l ' inf ract ion de s o u s t r a c t i o n d ' i m p ô t . 

67. C e r t e s , l ' i n t é r e s sé et les a u t o r i t é s on t conclu le 28 n o v e m b r e 1996 

u n r è g l e m e n t qu i m e t fin a u x d iverses p r o c é d u r e s fiscales et fiscales 

p é n a l e s , y c o m p r i s la p r o c é d u r e c o n c e r n a n t les a m e n d e s d ' o r d r e . 

Tou te fo i s , le r è g l e m e n t exclu t e x p r e s s é m e n t la p r é s e n t e r e q u ê t e d e v a n t 

la C o u r e u r o p é e n n e qu i est d i r i gée c o n t r e l ' a r r ê t du T r i b u n a l f édéra l du 
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7 j u i l l e t 1995 c o n c e r n a n t l ' a m e n d e d ' o r d r e infligée au r e q u é r a n t le 

29 n o v e m b r e 1990. 

68. La C o u r c o n s t a t e q u e , d a n s son a r r ê t d u 7 ju i l l e t 1995, le T r i b u n a l 

f édéra l se ré fè re à d ive r ses d i spos i t ions du dro i t p é n a l c o n t r a i g n a n t u n e 

p e r s o n n e à ag i r d ' u n e c e r t a i n e façon a u x fins de sa c o n d a m n a t i o n , p a r 

e x e m p l e l 'ob l iga t ion d ' é q u i p e r les poids l ou rds de t a c h y g r a p h e s ou celle 

de se s o u m e t t r e à u n e ana lyse d e s a n g ou d ' u r i n e . T o u t e f o i s , de l 'avis de 

la C o u r , les i n f o r m a t i o n s don t il s 'agi t d a n s la p r é s e n t e affaire se 

d i s t i n g u e n t d e d o n n é e s qu i e x i s t e n t i n d é p e n d a m m e n t de la vo lon té de la 

p e r s o n n e c o n c e r n é e , c o m m e cel les évoquées p a r la C o u r d a n s l 'affaire 

Saunders ( a r r ê t p r é c i t é , pp . 2064-2065, § 69) ; l 'on ne pouva i t dès lors p a s 

les o b t e n i r en r e c o u r a n t à des pouvoi rs coerci t i fs , a u m é p r i s de la vo lon té 

de l ' i n t é r e s sé . 

69 . Le G o u v e r n e m e n t s o u t i e n t en o u t r e q u e le r e q u é r a n t n ' a p a s é t é 

c o n t r a i n t de s ' i n c r i m i n e r p u i s q u e les a u t o r i t é s a v a i e n t en fait dé jà 

c o n n a i s s a n c e des i n f o r m a t i o n s en q u e s t i o n et q u e l ' i n t é r e s sé ava i t a d m i s 

les m o n t a n t s e n j e u . La C o u r d e m e u r e s c e p t i q u e q u a n t à cet a r g u m e n t , 

c o m p t e t e n u d e la p e r s i s t a n c e avec l aque l l e les a u t o r i t é s Fiscales i n t e r n e s 

on t t e n t é de p a r v e n i r à l eu r b u t . Ainsi , e n t r e 1987 et 1990, elles on t j u g é 

n é c e s s a i r e de sol l ic i ter du r e q u é r a n t lesd i tes i n f o r m a t i o n s à hui t r ep r i s e s 

e t , a p r è s les refus d e l ' i n t é r e s sé , lui on t s u c c e s s i v e m e n t infligé q u a t r e 

a m e n d e s d ' o r d r e a u to ta l . 

70. Enf in , le G o u v e r n e m e n t p r é t e n d q u ' u n e s é p a r a t i o n des p r o c é d u r e s 

— la p r o c é d u r e de t a x a t i o n o r d i n a i r e d ' u n e p a r t , et la p r o c é d u r e p é n a l e 

p o u r s o u s t r a c t i o n d ' i m p ô t d ' a u t r e p a r t - p r é s e n t e r a i t des difficultés 

d ' o r d r e {pratique. C e p e n d a n t , la C o u r r a p p e l l e q u e sa t â c h e cons is te à 

r e c h e r c h e r si les E t a t s c o n t r a c t a n t s on t a t t e i n t le r é s u l t a t voulu p a r la 

C o n v e n t i o n , m a i s non à l eu r i n d i q u e r les m o y e n s à u t i l i se r p o u r l eu r 

p e r m e t t r e d ' e x é c u t e r leurs ob l iga t ions au r e g a r d d e la C o n v e n t i o n 

(De Cubberc. Belgique, a r r ê t du 26 o c t o b r e 1984, sér ie A n° 86, p . 20, § 35) . 

7 1 . En c o n s é q u e n c e , et eu é g a r d à ce qu i p r é c è d e , la C o u r e s t i m e qu ' i l 

y a eu v io la t ion d u dro i t c o n s a c r é p a r l ' a r t ic le 6 § 1 de la C o n v e n t i o n de n e 

pas s ' i n c r i m i n e r s o i - m ê m e . 

II. S U R L ' A P P L I C A T I O N DE L ' A R T I C L E 41 D E LA C O N V E N T I O N 

72. Aux t e r m e s d e l 'a r t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Hau te Partie contractante ne permet d'effacer qu ' imparfa i tement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 
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A. D o m m a g e 

73. Le r e q u é r a n t soll ici te 4 0 0 0 f rancs suisses ( C H F ) p o u r les d e u x 

a m e n d e s d ' o r d r e de 2 0 0 0 C H F c h a c u n e qu i lui on t é t é infl igées. Le 

G o u v e r n e m e n t a c c e p t e le r e m b o u r s e m e n t d e la p r e m i è r e , m a i s n o n d e la 

s econde qu i c o n c e r n e les i m p ô t s c a n t o n a u x et c o m m u n a u x , é t a n t d o n n é 

q u e seu le la p r e m i è r e a é t é c o n t e s t é e d e v a n t le T r i b u n a l fédéra l . 

74. La C o u r rejoint le G o u v e r n e m e n t et oc t ro ie au r e q u é r a n t 

2 000 C H F de ce chef. 

B. Fra i s e t d é p e n s 

75. Le r e q u é r a n t d e m a n d e à ce t i t r e la s o m m e to t a l e d e 33 909,80 C H F , 

soit 409,80 C H F p o u r les frais de p r o c é d u r e d e v a n t la c o m m i s s i o n de 

r e c o u r s en m a t i è r e fiscale, 2 000 C H F p o u r la p r o c é d u r e d e v a n t le 

T r i b u n a l fédéra l , a insi q u e 31 500 C H F p o u r ses frais d e r e p r é s e n t a t i o n 

d e v a n t le T r i b u n a l fédéra l et d a n s le c a d r e d e la p r o c é d u r e à S t r a s b o u r g . 

76. Le G o u v e r n e m e n t s o u t i e n t q u e le r è g l e m e n t conclu e n t r e le 

r e q u é r a n t et les a u t o r i t é s a mis fin à l ' e n s e m b l e d e s p r o c é d u r e s fiscales 

p e n d a n t e s , à l ' excep t ion de la p r o c é d u r e d e v a n t la C o u r e u r o p é e n n e des 

Dro i t s de l ' H o m m e . Ce r è g l e m e n t se r a p p o r t e en p a r t i c u l i e r a u x frais de 

p r o c é d u r e exposés d e v a n t la c o m m i s s i o n de r e c o u r s en m a t i è r e fiscale et 

d e v a n t le T r i b u n a l fédéra l . P o u r c e t t e r a i son , et eu é g a r d à l ' a r r ê t S u n d a y 

T i m e s c. Royaume-Uni (ri 1) ( a r t ic le 50) , le G o u v e r n e m e n t e s t i m e q u e les 

h o n o r a i r e s d ' avoca t p o u r la r e p r é s e n t a t i o n de l ' i n t é re s se d e v a n t le 

T r i b u n a l fédéra l ne s a u r a i e n t ê t r e pr is e n c o m p t e ( a r r ê t du 6 n o v e m b r e 

1980, sér ie A n" 38 , pp . 12-13, § 22) . Le G o u v e r n e m e n t r a p p e l l e en o u t r e 

q u e la C o u r , d a n s sa déc is ion su r la r ecevab i l i t é du 6 avri l 2000, a d é c l a r é 

i r r ecevab le le grief soulevé p a r le r e q u é r a n t sous l ' angle de l ' a r t ic le 4 du 

Pro toco le n" 7 à la C o n v e n t i o n . E n c o n s é q u e n c e , il e s t i m e q u e l 'octroi 

d ' u n e s o m m e d e 5 000 C H F se ra i t r a i s o n n a b l e p o u r les frais et d é p e n s 

e n g a g é s p a r le r e q u é r a n t . 

77. C o n f o r m é m e n t à sa j u r i s p r u d e n c e , la C o u r r e c h e r c h e r a si les frais 

et d é p e n s don t le r e m b o u r s e m e n t est r é c l a m é ont é t é r é e l l e m e n t exposés 

p o u r p r é v e n i r ou r e d r e s s e r la s i t u a t i o n jugée cons t i t u t i ve d ' u n e v io la t ion 

d e la C o n v e n t i o n , s'ils c o r r e s p o n d a i e n t à u n e néces s i t é et s'ils son t 

r a i s o n n a b l e s q u a n t à l eu r t a u x (voir, p a r e x e m p l e , Nilsen et Johnsen 

c. Norvège [ G C ] , n" 23118 /93 , § 62 , C E D I ! 1999-VIII) . 

78. La C o u r e s t i m e d ' u n e p a r t q u e les frais s ' é l evan t à 2 4 0 9 , 8 0 C H F 

exposés d a n s la p r o c é d u r e d e v a n t la c o m m i s s i o n de r e c o u r s en m a t i è r e 

fiscale et d e v a n t le T r i b u n a l fédéra l c o r r e s p o n d a i e n t à u n e néces s i t é , 

d a n s la m e s u r e où le r e q u é r a n t deva i t sou lever ses griefs d e v a n t ces 

i n s t a n c e s p o u r sa t i s fa i re a u x ex igences de l 'a r t ic le 35 de la C o n v e n t i o n . 

Ni ces frais ni les h o n o r a i r e s p o u r la r e p r é s e n t a t i o n de l ' i n t é re s sé d e v a n t 
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le T r i b u n a l f é d é r a l n e sont m e n t i o n n é s e n t a n t q u e te ls d a n s le r è g l e m e n t 

du 28 n o v e m b r e 1996 qui a t r a i t a u x imjîôts du r e q u é r a n t et a u x a m e n d e s 

p o u r s o u s t r a c t i o n d ' i m p ô t qu i lui on t é té inf l igées, m a i s e x c l u t la p r é s e n t e 

r e q u ê t e c o n c e r n a n t la p r o c é d u r e d e v a n t le T r i b u n a l f édé ra l . D ' a u t r e p a r t , 

q u a n t a u x frais de r e p r é s e n t a t i o n à S t r a s b o u r g , la C o u r cons idè re , à 

l ' i n s t a r du G o u v e r n e m e n t , q u e p o u r le r e m b o u r s e m e n t des frais et 

d é p e n s , il y a lieu de t e n i r c o m p t e du fait q u e les gr iefs du r e q u é r a n t on t 

é t é en p a r t i e d é c l a r é s i r r ecevab le s . S t a t u a n t en é q u i t é , la C o u r a l loue à 

l ' i n t é r e s sé 8 000 C H F p o u r ses frais de r e p r é s e n t a t i o n . 

79. E n c o n s é q u e n c e , la C o u r oc t ro ie a u r e q u é r a n t la s o m m e to t a l e de 

10409 ,80 C H F au t i t r e des frais e t d é p e n s . 

C. I n t é r ê t s m o r a t o i r e s 

80. Selon les i n f o r m a t i o n s d o n t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 

app l i cab l e en Suisse à la d a t e d ' a d o p t i o n du p r é s e n t a r r ê t est de 5 % l ' a n . 

PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

1. Dit q u e l ' a r t ic le 6 de la C o n v e n t i o n t r ouve à s ' a p p l i q u e r et qu ' i l y a eu 

v i o l a t i o n d u p r e m i e r p a r a g r a p h e de c e t t e d i s p o s i t i o n ; 

2. Dit 

a) q u e l 'E ta t d é f e n d e u r d o i t v e r s e r a u r e q u é r a n t , d a n s les t ro is mo i s , 

à c o m p t e r du j o u r où l ' a r r ê t s e r a d e v e n u d é f i n i t i f c o n f o r m é m e n t 

à l ' a r t ic le 44 § 2 d e la C o n v e n t i o n , les m o n t a n t s su ivan t s : 

i. 2 000 C H F ( d e u x mi l le f rancs su isses) p o u r d o m m a g e m a t é r i e l ; 

ii. 10 409,80 C H F (dix mil le q u a t r e cen t neu f f rancs suisses q u a t r e -

v ing ts c e n t i m e s ) p o u r frais et d é p e n s ; 

b) q u e ces m o n t a n t s s e r o n t à m a j o r e r d ' u n i n t é r ê t s imp le de 5 % l 'an 

à c o m p t e r de l ' e x p i r a t i o n d u d i t dé la i et j u s q u ' a u v e r s e m e n t ; 

3 . Rejette la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le s u i p l u s . 

Fa i t e n ang la i s , p u i s c o m m u n i q u é p a r écr i t le 3 m a i 2 0 0 1 , en a p j D l i c a t i o n 

de l ' a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Er ik FRIBERGH 

Greff ier 

C h r i s t o s RoZAKIS 

P r é s i d e n t 



M c K E R R v. T H E U N I T E D K I N G D O M 

(Application no. 28883/9.5) 

THIRD SECTION 

JUDGMENT OF 4 MAY 2001 '• 2 

1. English original. 
2. On the same date , the Court delivered judgments in three similar cases. In addition to its 
findings in the present case, however, the Court identified certain other shortcomings, in 
particular in relation to the role of the DPP and the inquest procedure. Selected passages 
from these judgments are reproduced as an appendix to the present judgment. 





M . K E R R v. T H E U N I T E D K I N G D O M J U D G M E N T 477 

SUMMARY1 

Shooting by police and effect iveness of subsequent investigation 

Article 2 

Life - Use of force - Shooting by police - Examination offactual issues pending in civil 
proceedings - Positive obligations - Effectiveness of investigation - Lack of independence of 
police investigation - Lack of public scrutiny of independent police investigation - Lack of 
reasonable expedition of independent police investigation - Failure of public prosecutor to give 
reasons for decision not to prosecute - Limited scope of inquest - Non-disclosure of witness 
statements prior to giving of evidence at inquest - Effect of public interest immunity 
certificates - Non-compellability of witnesses at inquest - Lack of promptness and reasonable 
expedition of inquest 

Article 13 

Effective remedy - Civil proceedings as remedy in respect of shooting by police 

* * 

The applicant's father and two other men, all suspected terrorists, were killed in 
Northern Ireland in 1982 when police fired over 100 rounds into the car in which 
they were travelling. None of the men was armed. An investigation was carried out 
by the Royal Ulster Constabulary (RUC). The police officers were not interviewed 
until several days later and initially did not disclose that the three deceased had 
been under surveillance and were believed to be preparing to commit a murder. 
The results of the investigation were sent to the Director of Public Prosecutions 
(DPP) and three police officers were subsequently prosecuted in connection with 
(he murder of one of the deceased. In J u n e 1984 a judge, sitting without a jury, 
found that there was insufficient evidence to establish guilt and acquitted 
the officers. As there had been other incidents involving the use of lethal force 
by RUC officers, a senior police officer from England, Mr John Stalker, was 
appointed to head an inquiry; he was later replaced by another senior police 
officer, Mr Colin Sampson. The inquiry reports were submitted to the RUC and 
DPP in 1987. The Attorney-General later announced that although there was 
evidence of misconduct, it did not warrant any further prosecutions. Mr Stalker 
published a book in which he expressed criticism of the investigation and the 
RUC issued a response denying his claims. In June 1984 an inquest had opened 
into the deaths of the three men. However, in 1988 and 1994, the Secretary of 
State for Northern Ireland issued public interest immunity certificates 

1. This summary by the Registry does not bind the Court . 
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prohibiting the disclosure of certain material . The coroner's decision to admit the 
unsworn s ta tements of the three police officers, who declined to appear and were 
not compellable witnesses, was unsuccessfully challenged in judicial review 
proceedings. The inquest was finally abandoned by the coroner in September 
1994, following an unsuccessful a t tempt by the coroner to obtain disclosure of the 
Stalker and Sampson inquiry materials. The High Court did not consider that 
disclosure of the material was necessary for the purpose of the inquest. In 1991 
civil proceedings had been initiated by the applicant's mother in respect of his 
father's death but no further steps were taken. 

Held 
(1) Article 2: The use of lethal force by police officers against the applicant's 
father, who was unarmed, fell squarely within the ambit of Article 2. However, 
a number of factual issues were pending examination in civil proceedings and 
it would be inappropriate for the Court to a t tempt to establish the facts by 
embarking on a fact-finding exercise of its own. There were no elements which 
would deprive the civil courts of their ability to establish the facts and determine 
the lawfulness or otherwise of the death. Moreover, it was not appropriate to rely-
on the documentary material provided by the parties to reach any conclusions as to 
responsibility for the death: many of the accounts and assertions made had not 
been tested in court and would provide an incomplete and potentially misleading 
basis. The situation could not be equated to a death in custody, where the burden is 
on the State to provide a satisfactory and plausible explanation. However, as 
regards the Government 's argument that the applicant had the remedy of civil 
proceedings and had thus not exhausted domestic remedies, the State 's 
obligation under Article 2 cannot be satisfied merely by awarding damages but 
requires an investigation capable of leading to the identification and punishment 
of those responsible. This procedural aspect of Article 2 had therefore to be 
examined. 

(a) The police investigation: The applicant's criticisms were based largely on the 
Stalker book, which had been disputed by the RUC, and the Court was not in a 
position to adjudicate between the rival claims. It was not obvious that it was 
necessary to wait several days before questioning the officers for the first t ime, 
and while this was not a mat ter of serious prejudice to the investigation as a 
whole, it did lend weight to assertions that investigations into the use of lethal 
force by police officers gave the appearance of being qualitatively different from 
those concerning civilian suspects. Moreover, it was of serious concern that 
a t tempts were made to conceal information, raising legitimate doubts as to the 
overall integrity of the investigative process. In such a context, the necessity for 
safeguards against undue influence and a lack of impartiality was thrown into 
prominence. The investigation was carried out by RUC officers and, even if the 
investigation was supervised by an independent police monitoring authority, 
there was a hierarchical link between those officers and the ones subject to 
investigation. Finally, as regards the lack of public scrutiny of the police 
investigations, disclosure or publication of police reports and investigative 
materials may involve sensitive issues with possible prejudicial effects on private 
individuals and other investigations and cannot, therefore, be regarded as an 
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automatic requirement of Article 2. The requisite access of the public or the 
victim's relatives may be provided for in other stages of the available procedures. 
(b) The role of the DPP: There was no doubt as to the independence of the DPP 
and as he directed a prosecution no issue arose as to the lack of transparency in a 
decision not to prosecute. There was no fundamental flaw in the investigation 
which could be said to have undermined the prosecution ab initio or deprived it of 
any efficacy. 
(c) The criminal trial: It was clear that the prosecution for the murder of one of 
the deceased related to the incident as a whole. If the accused had been convicted, 
this would have concerned the killing of the applicant's father, at least indirectly, 
and would have arguably satisfied the prosecution and punishment requirement of 
Article 2. Normally, a criminal trial must be regarded as furnishing the strongest 
safeguards of an effective procedure for the finding of facts and the attr ibution of 
criminal responsibility. It was not for the Court to substitute its own opinion for 
that of the trial judge as to whether the prosecution had adduced sufficient 
evidence. However, there may be circumstances where issues arise that have not, 
or cannot, be addressed in a criminal trial and Article 2 may require a wider 
examination. In the present case, serious concerns arose as to whether excessive 
force had been used in counter-terrorist procedures and the deliberate 
concealment of evidence cast doubts on the effectiveness of investigations. Thus, 
the aims of reassuring the public and the family were not adequately met by the 
criminal trial and Article 2 required a procedure whereby these elements could be 
examined. 

(d) The independent police inquiry: The inquiry could be regarded as sufficiently 
independent but it could not be regarded as having proceeded with reasonable 
expedition, having taken three years and nine months to culminate in a 
s ta tement by the Attorney-General. Moreover, since the reports were not 
published, in full or in extract, it could not be considered that there was any 
public scrutiny of the investigation. In addition, no reasons were given for the 
decision not to rjrosecute. 
(e) The inquest: The scope of the inquest was limited to the facts immediately-
relevant to the deaths and did not extend to the broader circumstances. While a 
detailed investigation into policy issues or alleged conspiracies may not be 
justifiable or necessary, legitimate and serious concerns had arisen in this case. 
However, the coroner was unable to obtain copies of the Stalker and Sampson 
reports and associated material . In addition, a person suspected of causing the 
death may not be compelled to give evidence and in practice members of the 
security forces do not at tend inquests into deaths resulting from the use of force. 
The admission of their s ta tements did not enable any satisfactory assessment to be 
made of their reliability or credibility on crucial factual issues and thus detracted 
from the inquest 's capacity to establish the facts and thereby to achieve one of the 
purposes required by Article 2. Moreover, unlike in England and Wales, the jury 
could not return a verdict of "unlawful dea th" and even if the DPP had been 
notified by the coroner that an offence might have been committed, it was 
not apparent that the DPP would have been required to take any decision or to 
provide reasons for not making any response. Thus, the inquest was unable to play 
any effective role in the identification or prosecution of any criminal offences. The 
public nature of the proceedings was not in dispute and it could not be said that the 
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applicant's family, represented at the inquest and granted legal aid for judicial 
review, was prevented, by the lack of legal aid, from obtaining any necessary legal 
assistance at the inquest. As to the lack of access to witness s ta tements until the 
witness was giving evidence, this was the reason for several long adjournments and 
contributed significantly to prolonging the proceedings and it must also be 
regarded as having placed the applicant's family at a disadvantage. The Court 
was not persuaded that the applicant's interests as next-of-kin were fairly or 
adequately protected. As to the public interest immunity certificates, it was not 
apparent that the first prevented any relevant questioning of witnesses, but the 
Stalker and Sampson reports - objects of the second certificate - were relevant to 
the wider issues and their non-disclosure prevented the inquest from reviewing 
potentially relevant material . As a result, it was unable to fulfil any useful 
function in carrying out an effective investigation of mat ters arising since the 
trial. Finally, in view of the delays in holding the inquest, it could not be 
considered that it was either held promptly or progressed with reasonable-
expedition. 
(f) Civil proceedings: Civil proceedings are undertaken at the initiative of the 
applicant, not the authorities, and do not involve the identification or punishment 
of any alleged perpetrator . As such, they cannot be taken into account in the 
assessment of the State's compliance with its procedural obligations under 
Article 2. 
In summary, the proceedings for investigating the use of lethal force by the police 
officers had been shown in the [^resent case to disclose various shortcomings, at the 
heart of which lay the lack of independence of the RUC investigation and the lack 
of transparency of the subsequent inquiry. The domestic courts had commented 
that the inquest was not the proper forum for dealing with the wider issues in the 
case and no other public, accessible procedure was available to remedy the 
shortcomings. It was not for the Court to specify in any detail what procedures 
the authorities should adopt. Where the aims of fact-finding, criminal 
investigation and prosecution are carried out or shared between several 
authorities, the requirements of Article 2 may nonetheless be satisfied if the 
necessary safeguards are provided in an accessible and effective manner. In the 
present case, however, the procedures did not strike the right balance. 
Conclusion: violation (unanimously). 
(2) Article 14: Where a general policy or measure has disproportionately 
prejudicial effects on a particular group, it is not excluded that this may be 
considered as discriminatory, notwithstanding that it is not specifically aimed or 
directed at that group. However, even though statistically it appeared that the 
majority of people shot by the security forces were from the Catholic or 
nationalist community, the Court did not consider that statistics could in 
themselves disclose a practice which could be classified as discriminatory within 
the meaning of Article 14. There was no evidence before the Court which would 
entitle it to conclude that any of those killings, save those cases which resulted in 
convictions, involved the unlawful or excessive use of force by members of the 
security forces. 
Conclusion: no violation (unanimously). 
(3) Article 13: An applicant who claims the unlawful use of force by soldiers or 
police officers in the United Kingdom must as a general rule exhaust domestic 
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remedies by taking civil proceedings by which the courts will examine the 
facts, determine liability and if appropriate award compensation. These civil 
proceedings are wholly independent of any criminal investigation and their 
efficacy has not been shown to rely on the proper conduct of criminal 
investigations or prosecutions. In the present case, the applicant had lodged civil 
proceedings, which were pending, and the Court found no elements which would 
prevent those proceedings providing redress in respect of the alleged excessive use 
of force. The complaints concerning the investigation into the death had been 
examined under the procedural aspect of Article 2 and no separate issue arose in 
that respect. 
Conclusion: no violation (unanimously). 
Article 41: The Court made awards in respect of non-pecuniary damage and in 
respect of costs and expenses. 
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a n d M r s S. DOLI.E, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r i v a t e on 4 Apr i l 2000 a n d 11 Apr i l 2 0 0 1 , 
Del ivers t he following j u d g m e n t , wh ich was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in a n app l i ca t i on (no. 28883/95) a g a i n s t t h e 
U n i t e d K i n g d o m of G r e a t B r i t a i n a n d N o r t h e r n I r e l a n d lodged w i t h t he 
E u r o p e a n C o m m i s s i o n of H u m a n R i g h t s ( " the C o m m i s s i o n " ) u n d e r 
f o r m e r Ar t ic le 25 of t he C o n v e n t i o n for t h e P r o t e c t i o n of H u m a n R i g h t s 
a n d F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) by a n I r ish n a t i o n a l , 
M r s E l e a n o r C r e a n e y , on 7 M a r c h 1993. M r s C r e a n e y d ied in N o v e m b e r 
1996. H e r son J o n a t h a n M c K e r r ( " the a p p l i c a n t " ) h a s c o n t i n u e d t h e 
app l i ca t ion . 

2. T h e a p p l i c a n t , w h o h a d b e e n g r a n t e d legal a id , was r e p r e s e n t e d by 
M r K. W i n t e r s a n d M r S. T r e a c y , lawyers p r a c t i s i n g in Belfas t . T h e U n i t e d 
K i n g d o m G o v e r n m e n t ( " the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by t h e i r 
A g e n t . 

3. T h e a p p l i c a n t a l l eged t h a t his f a t h e r G e r v a i s e M c K e r r h a d b e e n 
shot a n d ki l led by police officers on 11 N o v e m b e r 1982 a n d t h a t t h e r e 
h a d b e e n no effective i nves t i ga t ion in to or r e d r e s s for his d e a t h . H e 
re l ied on Ar t i c l e s 2, 13 a n d 14 of t he C o n v e n t i o n . 

4. T h e app l i ca t i on was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Pro tocol No . 11 to t h e C o n v e n t i o n c a m e in to force (Art ic le 5 § 2 of 
Pro tocol No . 11). 

5. T h e a p p l i c a t i o n was a l loca ted to t h e T h i r d Sec t ion of t h e C o u r t 
(Rule 52 § 1 of t he Ru les of C o u r t ) . W i t h i n t h a t Sec t ion , t he C h a m b e r 
t h a t would cons ide r t h e case (Art icle 27 § 1 of t h e C o n v e n t i o n ) was 
c o n s t i t u t e d as p rov ided in R u l e 26 § 1. 

6. H a v i n g consu l t ed t h e p a r t i e s , t h e P r e s i d e n t of t he C h a m b e r d e c i d e d 
t h a t in t h e i n t e r e s t s of t h e p r o p e r a d m i n i s t r a t i o n of j u s t i c e , t he 
p r o c e e d i n g s in t h e p r e s e n t case shou ld be c o n d u c t e d s i m u l t a n e o u s l y wi th 
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leave by the P r e s i d e n t to i n t e r v e n e in t h e w r i t t e n p r o c e d u r e (Art ic le 36 
§ 2 of t h e C o n v e n t i o n a n d R u l e 61 § 3). 

8. A h e a r i n g took place in [public in t h e H u m a n R i g h t s Bu i ld ing , 
S t r a s b o u r g , on 4 Apr i l 2000. 
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M r R. WEATHERUP Q C , 
M r P. SALES, 
M r J . EADIE, 
M r N . LAVENDER, 
M r O . PAULIN, 
M s S. MCCLELLAND, 
M s K. PEARSON, 
M r D . MCILROY, 
M s S. BRODERICK, 
M s L . MCALPINK, 
M s J . DONNELLY, 
M r T . TAYLOR, 

(b) for the applicant 
M r S. T R E A C Y Q C , 
M s K. QUINLIVEN, Counsel, 
M s P. COYLE, Solicitor. 
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9. By a decis ion of 4 Apri l 2000, t he C h a m b e r d e c l a r e d t h e app l i ca t i on 

a d m i s s i b l e ' . 
10. T h e a p p l i c a n t a n d the G o v e r n m e n t each filed o b s e r v a t i o n s on t h e 

m e r i t s (Rule 59 § 1). 
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1. Note by the Registry. The Court ' s decision is obtainable from the Registry. 
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THE FACTS 

L T H E C I R C U M S T A N C E S O F T H E CASE 

A. E v e n t s r e l a t i n g t o t h e d e a t h o f G e r v a i s e M c K e r r 

11. O n 11 N o v e m b e r 1982 G e r v a i s e M c K e r r was d r iv ing a g r e e n Ford 
Escor t , r e g i s t r a t i o n no. U P F 775. T h e r e w e r e two p a s s e n g e r s in t he car : 
E u g e n T o m a n a n d S e a n B u r n s . N o n e of the m e n was a r m e d . At 
Tul lygal ly R o a d , Eas t L u r g a n , a t leas t 109 r o u n d s w e r e fired in to t h e car 
by police officers of a specia l ly t r a i n e d mobi le s u p p o r t un i t of t he Roya l 
U l s t e r C o n s t a b u l a r y ( R U C ) . All t h r e e m e n w e r e ki l led. 

12. T h e facts r e l a t i n g to t h e d e a t h of G e r v a i s e M c K e r r r e m a i n in 
d i s p u t e d e s p i t e over t e n y e a r s of i n q u e s t p r o c e e d i n g s , t h r e e c r i m i n a l 
p r o s e c u t i o n s a n d o t h e r r e l a t e d legal p r o c e e d i n g s . 

Concerning the criminal trial and police investigations 

13. O n 11 N o v e m b e r 1982 s t eps w e r e t a k e n by C h i e f I n s p e c t o r W h i r t e r 
to p r e s e r v e t h e scene of t h e s h o o t i n g . A d o c t o r a t t e n d e d the scene a n d 
c o n d u c t e d a p r e l i m i n a r y e x a m i n a t i o n of t h e bod ies . O n 12 N o v e m b e r 
1982 a forensic e x p e r t f rom the N o r t h e r n I r e l a n d F o r e n s i c Sc ience 
L a b o r a t o r y c o n d u c t e d a d e t a i l e d e x a m i n a t i o n of t h e scene a n d 
Professor M a r s h a l l c a r r i e d ou t p o s t - m o r t e m e x a m i n a t i o n s of t h e bod ies . 
P h o t o g r a p h s w e r e t a k e n of t he scene a n d t h e bodies , a n d m a p s d r a w n up . 
O n t h e s a m e day t h e scene of c r i m e s officer took possess ion of t h e police 
officers ' r if les, a s u b m a c h i n e gun a n d pis tol . A b o u t e igh ty- four of t h e 
c a r t r i d g e s fired at t h e scene w e r e r ecove red ( leav ing twenty-f ive 
u n a c c o u n t e d for) . T h e police m a d e house - t o -house e n q u i r i e s in t h e 
vicini ty, in con junc t ion w i t h a n a p p e a l in t h e p ress for any w i t n e s s e s to 
c o m e forward , a n d a m e e t i n g was o r g a n i s e d wi th a local counci l lor . 

14. As p a r t of t he inves t iga t ion , on 15 N o v e m b e r 1982, D e t e c t i v e 
C h i e f I n s p e c t o r Scot t i n t e rv i ewed t h r e e R U C officers f rom t h e five-
m e m b e r mobi le s u p p o r t un i t . S e r g e a n t M. , C o n s t a b l e B. a n d C o n s t a b l e 
R. m a d e w r i t t e n s t a t e m e n t s . T h e s e s t a t e m e n t s d e s c r i b e d t h e inc iden t 
bu t d id not m e n t i o n t h a t t h e d e c e a s e d w e r e t h e subjec t of su rve i l l ance by 
Specia l B r a n c h officers a n d w e r e be l ieved to have set ou t to c o m m i t a 
m u r d e r . T h e officers h a d rece ived i n s t r u c t i o n s f rom t h e d e p u t y h e a d of 
Specia l B r a n c h not to re fe r to the fact t h a t t hey w e r e Specia l B r a n c h 
officers or t h a t t h e y h a d in t e l l i gence m a d e avai lab le to t h e m in a d v a n c e 
of t h e inc iden t . It was l a t e r a l l eged t h a t th i s was in o r d e r to p r e v e n t t h e 
avai labi l i ty of a d v a n c e in t e l l igence b e c o m i n g publ ic knowledge a n d 
h a m p e r i n g efforts to fight t e r r o r i s m . 



486 McKERR V . THE UNITED KINGDOM JUDGMENT 

15. O n 18 J a n u a r y 1983 t h e t h r e e officers, M. , B. a n d R., w e r e 
i n t e rv i ewed a g a i n in t h e l ight of t h e ava i lab le forens ic ev idence . W r i t t e n 
r eco rds w e r e m a d e of t he se in te rv iews . 

16. T h e r e su l t s of t he R U C inves t i ga t i on w e r e s en t to t h e D i r e c t o r of 
Pub l i c P r o s e c u t i o n s (DPP) to cons ide r w h e t h e r any p r o s e c u t i o n shou ld be 
b r o u g h t . T h e D P P r e q u e s t e d t h a t f u r t h e r i nqu i r i e s be m a d e . O n 19 a n d 
20 J u l y 1983 t h e t h r e e officers w e r e i n t e rv i ewed , and on th i s occas ion t h e y 
s t a t e d t h a t they had b e e n br ie fed t h a t t h e t h r e e d e c e a s e d w e r e t he subjec t 
of su rve i l l ance a n d w e r e bel ieved to have set ou t to c o m m i t a m u r d e r . 

17. Shor t ly a f t e r w a r d s , t h e D P P d e c i d e d t h a t c h a r g e s shou ld be 
b r o u g h t a g a i n s t t h e s e t h r e e officers (" the t h r e e d e f e n d a n t s " ) . T h e 
i n d i c t m e n t was i s sued on 8 M a r c h 1984 a n d , as a m e n d e d on 29 M a y 1984, 
c h a r g e d B. wi th t h e m u r d e r of E u g e n e T o m a n , a n d M. a n d R. wi th a id ing , 
a b e t t i n g , counse l l i ng a n d p r o c u r i n g B. to c o m m i t t h a t offence. 

18. T h e t r i a l of t he t h r e e d e f e n d a n t s took place in Belfast b e t w e e n 
29 M a y a n d 5 J u n e 1984 before Lord J u s t i c e G i b s o n , s i t t i n g w i t h o u t a j u r y . 
T h e p r o s e c u t i o n case involved twen ty - seven w i tne s se s a p p e a r i n g a t t h e 
t r i a l to give ev idence , whi le s t a t e m e n t s f rom a f u r t h e r e leven w i t n e s s e s 
w e r e r e a d out . O v e r seventy-five exh ib i t s w e r e s u b m i t t e d in ev idence . 

19. At t he close of t h e p r o s e c u t i o n case L o r d J u s t i c e G ibson found t h a t 
t h e ev idence a g a i n s t t h e t h r e e d e f e n d a n t s d id no t e s t ab l i sh t h e i r guil t a n d , 
c o n c l u d i n g t h a t t h e r e was no case to a n s w e r , a c q u i t t e d t h e m . In his 
j u d g m e n t giving his r e a s o n s for t h i s conc lus ion , he s t a t e d : 

"The accused were tasked to arrest Toman and Burns on suspicion of having 
committed terrorist acts, including murder , and to prevent them carrying out a further 
murder which the police authorit ies had reason to believe was about to be a t tempted . 

Each of the accused was so advised by his superiors and was further informed that the 
suspects would probably be armed and that they were both dedicated and dangerous 
terrorists who had let it be known that they would not be arrested alive. If they were 
arrested therefore it would be known to all concerned that firearms would probably 
have to be used to effect their arrest . 

The degree of danger of the operation which was anticipated may be judged by the 
fact that the three accused were issued with one submachine gun, two Rugcr rillcs, three 
semi-automatic pistols and a total of almost 200 rounds of ammunit ion. 

The deceased were under surveillance and according to information received they set 
off in a car driven by McKerr with the object of carrying out the proposed murder . A 
road block was then set up by the police in order to stop and arrest them. 

They broke through the road block at high speed endangering the life of a police 
officer in so doing. The accused who were in a car nearby immediately gave chase. 
Shots were discharged after the escaping car. 

At this point I had to be careful in assessing the evidence to leave out of account any 
self serving parts of s ta tements made by the accused. 

It was a dark wet November night and the forensic evidence satisfies me that bullets 
striking the rear window and other metal parts at the rear of the car would in such 
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conditions emit Hashes which could readily be mistaken for the muzzle flashes of" guns 
fired from the back of the car especially after the rear window was broken as it was. 

... I have no doubt that it was a reasonable conclusion that the accused were being 
fired at. In fact none of the persons escaping did have any firearms but each of the 
accused opened fire from their car as they travelled at high speed along the Tullygally 
East Road ... 

I have no doubt that at this stage each of the accused was acting lawfully in shooting 
at the three deceased as being the only practicable means of effecting their arrest and if 
need be of killing them in order to stop their escape and prevent the perpetra t ion of 
murder ... 

Quite apar t from any question of self defence which may have been raised as a result 
of the apparent gun flashes from the car, the car, driven by McKerr , was driven at high 
speed. It failed to negotiate a turn to the right to a slip road and it came to a rest a 
mat te r of 40 to 50 feet up the slip road just off the left hand verge and on the sloping 
ground giving a drop of some four feet. The car in which the three accused were pulled 
up on the other side of the road. All jumped out. 

Without reference to the s ta tements of the accused and relying exclusively on other 
Crown evidence it is clear that the passenger door of the car ... opened. The front 
passenger was Toman and in the rear seat was Burns. 

The evidence of [the forensic exper t ] , which I accept, was that the ... experiments 
which he carried out [showed that] the opening of the passenger door from inside 
produced two distinct metallic sounds, the first like the slide of a gun hit t ing the back 
blade; the second like the slide hitting the front blade. These sounds were heard by him 
distinctly at a distance of twenty feet. 

The Crown case is that after the door was opened ... some or all of the accused struck 
Toman in the back as he stood outside the car killing him instantly.. . . the passenger side 
of the car would have been in shadow. In my view it mat te rs not whether the accused on 
hearing the noise of the door being opened concluded that this was what was happening 
or whether they thought that one of the occupants of the car was preparing to open fire 
on them. 

In ei ther event the act of shooting was not murder . In any event the noise established 
that one or more of the occupants was alighting. If the noise was taken to be indicating 
that the front passenger was prepar ing to get out of the car that could only be 
interpreted as an a t tempt to get down the hill to escape into the country beyond or 
being an a t t empt to take up a position behind the car with the intention of opening 
lire. If on the other hand the noise was taken to be the operation of a gun slide it was 
unmistakable that a gunman proposed to open fire and immediate retaliatory action 
was required. 

As seen and understood by the accused the car contained three men, at least two 
murderous gunmen who had not merely given no indication of submission but seemed 
prepared to shoot it out or at least escape in the dark. In those circumstances to open 
fire was to my mind the most obvious and only means of self defence and the only step 
consistent with their duly. Apart from running away it was the only reasonable course 
open to them. 

It was in my view the use by them of such as was reasonable in the circumstances as 
appreciated by them, including their unders tanding of the mortal danger in which they 
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were to effect arrests even though it may be by killing and to prevent the commission of 
the contemplated murder . 

Their use of gunfire into the car was therefore plainly lawful within the terms of 
Section 3 of the Criminal Law Act (Northern Ireland) 1967 as well as being the 
commensura te force for their own self-defence. ... 

There was no time to my mind to weigh up the possibilities. At all costs and at all 
possible speed the danger had to be eliminated otherwise the consequences might have 
been fatal to themselves. 

As I have read the papers and as I unders tand the evidence there never was the 
slimmest chance that the Crown could have hoped to secure a conviction. ..." 

20. T h e j u d g e conc luded wi th t he se c o m m e n t s : 

"I speak not of the inevitable concerns and worries of the accused or the additional 
danger that they are now likely to be in because their identities and appearances have 
been publicly exposed by this trial. I am thinking of the very widespread effects among 
other members of the police and indeed of the a rmed forces generally when a policeman 
or a soldier is ordered to arrest a dangerous criminal and ... to bring him back. How is he 
to consider his conduct? 

May it not be that some may now ask 'Am I to risk my life carrying out this order 
knowing that if I survive my reward will be a further risk of life imprisonment as a 
murderer ' . One would hope that they will accept the first risk as part of their duty but 
should they not also be entitled to expect that if they do so they will have the protection 
of the law unless it should appear with total blindness they may have overstepped the 
bounds of the criminal law. 

As far as the three deceased men who unhappily forfeited their lives are concerned 
they died not because they were victims of murder but because knowing that two of 
them were wanted by the police on a charge of multiple murder and many other crimes 
they decided not to stop when confronted by the police and to risk all in an a t tempt to 
escape. It was a gamble which failed. 

There is just one final observation which I would like to make. ... I want to make clear 
that having heard the entire Crown case exposed in open court I regard each of the 
accused as absolutely blameless in this mat ter . 

I consider that in fairness to them that finding also ought to be recorded together 
with my commendat ion for their courage and determinat ion in bringing the three 
deceased men to just ice, in this case to the final court of just ice." 

Shor t ly af ter g iving j u d g m e n t , Lord J u s t i c e Gibson m a d e a s t a t e m e n t in 
o p e n cou r t : 

"Having regard to the widespread publicity which parts of my judgment have received 
and the observations which have been made upon it in the press and elsewhere, I have 
considered it desirable to clarify my views on two mat t e r s . 

First, I would point out that my observations related to the particular circumstances 
of that occasion and ought not to be read out of context. I would wish most emphatically 
to repudiate any idea that I would approve or that the law would countenance what has 
been described as a shoot-to-kill policy on the part of the police. 
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Like every other member of the public they have no right, in any circumstances, 
to use more force than appears to be reasonably necessary having regard to all the 
circumstances understood by them. 

... I unders tand that in some quar ters certain further words of mine have been 
thought to mean (hat I was contemplat ing that the police force might be regarded as 
entitled to mete out summary justice by means of the bullet. 

I do not believe that on any fair analysis my words were capable of that interpretat ion. 
Indeed, nothing was further from my mind, nor would I or any other judge contemplate 
for a second that such a view was tenable." 

B. C o n c e r n i n g t h e S t a l k e r / S a m p s o n i n v e s t i g a t i o n 

2 1 . In N o v e m b e r a n d D e c e m b e r 1982 t h e r e h a d b e e n two f u r t h e r fa ta l 
s h o o t i n g i nc iden t s involving t h e R U C in A r m a g h - t h e ki l l ing of M i c h a e l 
T i g h e a n d se r ious w o u n d i n g of M a r t i n McAuley on 24 N o v e m b e r 1982, 
a n d t h e ki l l ing of S e a m u s G r e w a n d R o d d y C a r r o l l on 12 D e c e m b e r 1982. 
N o n e of t h e d e c e a s e d was a r m e d . 

22. O n 11 Apr i l 1984 the D P P exe rc i sed his s t a t u t o r y powers u n d e r 
Ar t ic le 6(3) of t h e P r o s e c u t i o n of Of fences ( N o r t h e r n I r e l a n d ) O r d e r 
1972 to r e q u e s t t he C h i e f C o n s t a b l e of t h e R U C to conduc t f u r t h e r 
i nves t i ga t ions i n to t he t h r e e cases . T h e G o v e r n m e n t s t a t e d t h a t he did so 
as it a p p e a r e d t h a t , in c e r t a i n s t a t e m e n t s of ev idence , m a t e r i a l and 
i m p o r t a n t facts h a d b e e n o m i t t e d a n d m a t t e r s which w e r e u n t r u e a n d 
m i s l e a d i n g in m a t e r i a l a n d i m p o r t a n t r e spec t s h a d b e e n inc luded . H e 
also r e q u e s t e d t h a t h e be p rov ided w i t h full i n f o r m a t i o n a b o u t t h e 
c i r c u m s t a n c e s in wJiich false a n d m i s l e a d i n g ev idence h a d b e e n p rov ided 
by any officer of t he R U C a n d an inves t iga t ion in to w h e t h e r t h e r e was 
ev idence t o sugges t t h a t any p e r s o n was gu i l ty of an offence of p e r v e r t i n g 
t he course of j u s t i c e or a n y o t h e r offence in c o n n e c t i o n wi th t he 
inves t iga t ion of t h e t h r e e s h o o t i n g i nc iden t s . 

23 . O n 24 M a y 1 9 8 4 J o h n S t a lke r , t h e n D e p u t y C h i e f C o n s t a b l e of t h e 
G r e a t e r M a n c h e s t e r Pol ice , was a p p o i n t e d by the C h i e f C o n s t a b l e of t h e 
R U C to ca r ry out t h e inves t iga t ion , which was to inves t iga te t he 
c i r c u m s t a n c e s in which c e r t a i n m e m b e r s of t he R U C h a d provided false or 
m i s l e a d i n g evidence or p u r p o r t e d ev idence , a n d to inves t iga te t h e conduc t 
of m e m b e r s of t h e R U C in connec t ion wi th t he inqu i r i e s i n to t h e inc iden t s . 

24. In O c t o b e r 1984, t h r e e m o n t h s af ter t he d e f e n d a n t s w e r e 
a c q u i t t e d , t hey w e r e i n t e r v i e w e d by the S t a l k e r t e a m , which inc luded 
De tec t i ve C h i e f S u p e r i n t e n d e n t T h o r b u r n . W r i t t e n r eco rds w e r e k e p t of 
t h e s e s t a t e m e n t s . B. a l so m a d e a w r i t t e n s t a t e m e n t . A c c o r d i n g to his 
book John Stalker (see p a r a g r a p h 31 be low) , on 26 J u n e 1985, M r S t a l k e r 
w r o t e to t h e Chief C o n s t a b l e of t he R U C , Sir J o h n H e r m o n , i n fo rming 
h i m of f resh ev idence p o i n t i n g to offences of unlawful ki l l ings by 
R U C officers. O n 18 S e p t e m b e r 1985 M r S t a l k e r sen t his I n t e r i m R e p o r t 
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to t h e R U C 1 a n d , on 15 F e b r u a r y 1986, Sir J o h n H e r m o n s e n t t h e r e p o r t t o 
t he D P P for N o r t h e r n I r e l a n d . O n 4 M a r c h 1986 t h e D P P i n s t r u c t e d 
Sir J o h n H e r m o n to r e l ea se Spec ia l B r a n c h files t o M r S t a l k e r , wh ich 
d o c u m e n t s h a d b e e n w i t h h e l d on g r o u n d s of n a t i o n a l secur i ty . T h e 
d o c u m e n t s w e r e h a n d e d over t o M r S t a l k e r on or a b o u t 30 Apr i l 1986. 

25. O n 29 M a y 1986 M r S t a l k e r was r e m o v e d from t h e inqu i ry a n d 
r e p l a c e d by Col in S a m p s o n , C h i e f C o n s t a b l e of W e s t Y o r k s h i r e Pol ice , 
w h o w a s also a s k e d to i nves t i ga t e a l l ega t ions of i m p r o p r i e t y a g a i n s t 
M r S t a l k e r c o n c e r n i n g m a t t e r s u n r e l a t e d to t h e p r e s e n t ca se . 

26. O n 6 A u g u s t 1986 M r S a m p s o n c o m p l e t e d his i nves t i ga t ion in to 
M r S t a l k e r a n d , on 22 A u g u s t 1986, M r S t a l k e r was r e i n s t a t e d by t h e 
Police C o m m i t t e e . H e did not , however , r e t u r n to t he inqu i ry . 

27. O n 26 N o v e m b e r 1986 M r S t a l k e r ' s d e p u t y on t h e inqu i ry , J o h n 
T h o r b u r n , left t h e police a n d , on 13 M a r c h 1987, M r S t a l k e r h imse l f a l so 
left. 

28. M r S a m p s o n de l ive red his rej^ort to Sir John H e r m o n a n d t h e D P P 
in t h r e e sec t ions , on 22 O c t o b e r 1986, 23 M a r c h a n d 10 Apr i l 1997. 

29. O n 25 J a n u a r y 1988 Sir P a t r i c k M a y h e w , t h e t h e n A t t o r n e y -
G e n e r a l , m a d e a s t a t e m e n t in P a r l i a m e n t in which he said, inter alia: 

"In regard to the shooting incidents ... the [DPP] had considered all the facts and 
information ascertained and reported by Mr Stalker and Mr Sampson, and he has re
examined the original RUC investigation files. He has concluded that the evidence does 
not warrant any further prosecution in respect of the shootings which occurred on 
1 1 November 1982 and 12 December 1982 and which have already been the subject of 
prosecutions. ... 

The [DPP] has however concluded that there is evidence of the commission of 
offences of perverting or a t tempt ing or conspiring to pervert the course of justice or of 
obstructing a constable in the execution of his duty, and thai this evidence is sufficient to 
require consideration of whether prosecutions are required in the public interest and he 
has consulted me accordingly. 

I have therefore taken steps to acquaint myself with all the relevant circumstances, 
including mat te r s concerning the public interest and, in particular, considerations of 
national security that might properly affect the decision whether or not to institute 
proceedings. 

I have informed the Director fully with regard to my consultations as to the public 
interest , and in the light of all the facts and information brought to his notice, the 
[DPP] has concluded, with my full agreement , tha t it would not be proper to insti tute 
any criminal proceedings. He has given directions accordingly." 

30 . E igh t officers w e r e , a c c o r d i n g to t he G o v e r n m e n t , t h e subjec t of 
d i sc ip l ina ry j j roceed ings , a n d rece ived a d m o n i t i o n s a n d advice as to t h e i r 
f u tu r e conduc t . 

1. According to the RUC report on the Stalker book (see paragraph 33) this report consisted 
of 3,609 pages, in twenty separate volumes, including one album of maps and photographs. 
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8 1 . In t h e book John Stalker, pub l i shed by M r S t a l k e r in 1988, t he 
following d e s c r i p t i o n s of his inves t iga t ion in to t h e t h r e e s h o o t i n g 
inc iden t s a p p e a r e d : 

(Concerning tile McKerr, Toman and Burns shooting) 

"The Stalker inquiry discovered that the three victims of the shooting had been under 
surveillance for many hours by the police who planned to intercept them at a place 
different from where the killings occurred. No serious a t tempt to at tract the at tent ion 
of the driver was made, and no policeman was struck by the car. Immediately after the 
incident the police officers drove from the scene with their weapons and re turned to 
their base for a debriefing by senior Special Branch Officers. Officers from the 
Criminal Investigation Depar tment (CID) were denied access for many days to the 
police officers involved and to their car, clothes and weapons for forensic examination. 
On the night of the killings, CID officers were given incorrect information about where 
the shootings began and part of the forensic examination was conducted in the wrong 
place. Many cartridge cases of rounds fired were never found." 

"We believed ... that at least one officer had been in an entirely different position 
from that which he had claimed to be in when some fatal shots were fired. I also 
established that the police pursuit took place in a different manner from that 
described. But most damning of all, almost 21 months after the shooting we found 
fragments of the bullet that undoubtedly killed the driver still embedded in the car. 
That crucial evidence had Iain undiscovered by the RUC and Forensic Science service 
... My conclusion in relation to the missing cartr idge cases was that as many as twenty-
were deliberately removed from the scene. I could only presume that this was in order to 
mislead the forensic scientists and to hide the t rue na ture and extent of the shooting." 

"I had to regard the investigation of the ma t t e r as slipshod and in some aspects 
woefully inadequate . I was left with two alternative conclusions, e i ther that some RUC 
detectives were amateur and inefficient at even the most basic of murder investigation 
routines; or that they had been deliberately inept." 

(Concerning the three incidents as a whole) 

"Even though six deaths had occurred over a five week period ... and involved in each 
case officers from the same specialist squad, no co-ordinated investigation had ever been 
a t tempted . It seemed that the investigating officers had never spoken to each other. 
Worse still, despite the obvious political and public implications, no senior officer had 
seen lit to draw the reports together." 

"We had expected a particularly high level of enquiry in view of the na ture of the 
deaths, but this was shamefully absent. The files were little more than a collection of 
s ta tements , apparently prepared lor a coroner's enquiry. They bore no resemblance to 
my idea of a murder prosecution file. Even on the most cursory of readings I could sec 
clearly why the prosecutions had failed." 

32 . Acco rd ing to The Times of 9 F e b r u a r y 1988, M r S t a l k e r a lso s t a t e d : 

"I never did find evidence of a shoot-to-kill policy as such. There was no wri t ten 
instruction, nothing pinned up on a noticeboard. But there was a clear unders tanding 
on the part oT the men whose job it was to pull the trigger that that was what was 
expected of them." 
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33 . In 1990 the R U C issued a r e s p o n s e to t h e book by M r S t a l k e r . I t 
s t a t e d in its i n t r o d u c t i o n t h a t t h e book c o n t a i n e d m a n y inaccu rac i e s a n d 
d i s t o r t i o n s a n d gave a m i s l e a d i n g i m p r e s s i o n . T h e i r d o c u m e n t a i m e d to 
h igh l igh t a se l ec ted n u m b e r of m i s r e p r e s e n t a t i o n s . It was s t a t e d , in 
c o n t r a d i c t i o n t o M r S t a l k e r ' s a s s e r t i o n s , t h a t it was w r o n g to a l lege t h a t 
t h e t h r e e i nves t i ga t ions w e r e c a r r i e d ou t u n d e r d i f ferent de t ec t i ve s as t h e 
s a m e de t ec t ive s u p e r i n t e n d e n t was in c h a r g e of two of t h e i nves t i ga t i ons ; 
t h a t t h e inves t iga t ion files w e r e p r e s e n t e d to the D P P in the f o r m a t 
a p p r o v e d by h i m ; t h a t it was a l r e a d y e s t a b l i s h e d in a police s t a t e m e n t of 
13 N o v e m b e r 1982 t h a t no police officer h a d b e e n s t r u c k by t h e car d r iven 
by G e r v a i s e M c K e r r ; t h a t it h a d b e e n adv i sab le , for t h e safety of t he t h r e e 
officers, t h a t t h e y leave t h e scene i m m e d i a t e l y ; t h a t t h e i r w e a p o n s h a d 
b e e n seized w i t h o u t de l ay by t h e scene of c r i m e s officers; t h a t no 
inco r r ec t i n f o r m a t i o n was given to the i n v e s t i g a t i n g officers c o n c e r n i n g 
w h e r e t he s h o o t i n g o c c u r r e d , a l t h o u g h u n i f o r m e d officers h a d m i s t a k e n l y 
pos i t i oned the t a p e on t h e j u n c t i o n a n d it was r e p o s i t i o n e d a c c u r a t e l y 
shor t ly a f t e r w a r d s ; it was a c c e p t e d t h a t all t he c a r t r i d g e s w e r e no t 
r e cove red bu t d u e to t he t o r r e n t i a l r a in a t t h e t i m e s o m e could have b e e n 
w a s h e d down t h e d r a i n s ; t he a r e a h a d n o n e t h e l e s s b e e n swept over for two 
days wi th m e t a l d e t e c t o r s . 

C r i t i c i s m s w e r e a lso m a d e t h a t M r S t a l k e r h a d gone o u t s i d e his r e m i t 
to r e i n v e s t i g a t e t h e s h o o t i n g i n c i d e n t s as well as a t e r r o r i s t inc iden t on 
27 O c t o b e r 1982 in which t h r e e police officers h a d b e e n ki l led a n d t h a t 
his r e p o r t , w h e n s u b m i t t e d , l acked t h e c la r i ty and prec i s ion n o r m a l l y 
a s soc i a t ed wi th c r i m i n a l i nves t iga t ions . 

34. T h e G o v e r n m e n t have also s u b m i t t e d t h a t on 23 J u n e 1992 
M r T h o r b u r n , on t h e occas ion of his w i t h d r a w a l of a libel ac t ion a g a i n s t 
t h e R U C C h i e f C o n s t a b l e , m a d e a s t a t e m e n t in which he took t h e 
o p p o r t u n i t y to s u b m i t publicly t h a t he was sat isf ied t h a t t h e R U C h a d 
no t p u r s u e d a shoot- to-ki l l policy in 1982 a n d t h a t t h e R U C C h i e f 
C o n s t a b l e h a d no t c o n d o n e d or a u t h o r i s e d any d e l i b e r a t e or reck less 
ki l l ings by his officers. O t h e r m e m b e r s of t h e S t a l k e r / S a m p s o n inqu i ry 
t e a m a lso s t a t e d in J u n e 1990 t h a t " t h e G r e a t e r M a n c h e s t e r officers wish 
to s t r e s s t h a t t h e S t a l k e r / S a m p s o n E n q u i r y found no ev idence of a 'Shoot 
to Kill policy' ". 

C. C o n c e r n i n g t h e i n q u e s t 

35. An i n q u e s t i n t o t he d e a t h s was o p e n e d by t h e A r m a g h co rone r , 
M r C u r r a n , on 4 J u n e 1984 a t t h e conc lus ion of t h e c r i m i n a l t r i a l . O n or 
abou t 22 A u g u s t 1984 M r C u r r a n r e s i g n e d . T h e a p p l i c a n t a l l eged t h a t th i s 
w a s d u e to i r r e g u l a r i t i e s in t he R U C files c o n c e r n i n g t h e d e a t h s . T h e 
i n q u e s t was d u e to be h e a r d in S e p t e m b e r 1984 before M r El l io t t bu t was 
a d j o u r n e d on t h e a p p l i c a t i o n of M r s C r e a n e y ' s legal r e p r e s e n t a t i v e s . T h e 
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c o r o n e r t h e n w a i t e d un t i l a f te r t he conc lus ion of t he S t a l k e r / S a m p s o n 
inves t i ga t ion before s c h e d u l i n g t he i n q u e s t to r e o p e n on 14 N o v e m b e r 
1988. 

36 . T h e c o r o n e r was p rov ided wi th all t he wi tnes s s t a t e m e n t s , forens ic 
ev idence , m a p s a n d p h o t o g r a p h s which w e r e o b t a i n e d as p a r t of t he R U C 
inves t i ga t ion a n d t h e S t a l k e r / S a m p s o n inves t i ga t i ons . P a r t s of s o m e of t he 
w i tne s s s t a t e m e n t s w e r e d e l e t e d in t he publ ic i n t e r e s t for r e a s o n s of 
n a t i o n a l secur i ty . 

37. O n 27 O c t o b e r 1988 t h e c o r o n e r he ld a p r e l i m i n a r y m e e t i n g , 
a t t e n d e d by the legal r e p r e s e n t a t i v e s of t h e i n t e r e s t e d p a r t i e s , i n c l u d i n g 
the re la t ives of t h e d e c e a s e d , a t wh ich he s t a t e d t h a t he i n t e n d e d to a d m i t 
in ev idence t h e w r i t t e n s t a t e m e n t of S e r g e a n t M. a n d officers B. a n d R. 

38 . O n 9 N o v e m b e r 1988 T o m King , t he t h e n S e c r e t a r y of S t a t e for 
N o r t h e r n I r e l a n d , i ssued a Pub l i c I n t e r e s t I m m u n i t y C e r t i f i c a t e ("PII 
C e r t i f i c a t e " ) which , t he a p p l i c a n t a l l eged , p r e v e n t e d t h e d i sc losure of a 
s u b s t a n t i a l a m o u n t of i n f o r m a t i o n t h a t would o t h e r w i s e have b e e n 
avai lab le to t he i n q u e s t d u e to o p e n five days l a t e r . T h e ce r t i f i ca te 
covered a n y i n f o r m a t i o n or d o c u m e n t s wh ich m i g h t revea l , inter alia: 

- de t a i l s of R U C c o u n t e r - t e r r o r i s t capab i l i t i e s , i nc lud ing m e t h o d s of 
o p e r a t i o n , spec ia l i s t t r a i n i n g a n d e q u i p m e n t ; 

- de t a i l s of t h e in t e l l igence which gave r ise to t h e bel ief t h a t t h e r e was 
a consp i r acy to m u r d e r a n off-duty m e m b e r of t h e s ecu r i t y forces a n d the 
m e t h o d s by which such in t e l l igence was g l e a n e d ; a n d 

- c e r t a i n de t a i l s of su rve i l l ance m o u n t e d by t h e R U C as p a r t of t he 
o p e r a t i o n d u r i n g which M c K e r r , T o m a n a n d B u r n s w e r e kil led. 

39. O n 14 N o v e m b e r 1988 the i n q u e s t o p e n e d . T h e c o r o n e r a d m i t t e d 
u n s w o r n ev idence by the t h r e e officers M., B. and R., w h o had d e c l i n e d to 
a p p e a r to give ev idence a t t h e i n q u e s t . 

40 . O n 17 N o v e m b e r 1988 a n a d j o u r n m e n t was g r a n t e d a t t h e r e q u e s t of 
M r s C r e a n e y ' s sol ici tor w h o took p roceed ings for jud ic ia l review to 
cha l l enge t h e admis s ion of t h e u n s w o r n s t a t e m e n t s . T h e app l i ca t ion was 
refused on 22 N o v e m b e r 1988 by M r J u s t i c e Carswe l l . O n a p p e a l , t h e 
C o u r t of A p p e a l he ld on 20 D e c e m b e r 1988 tha t t he C o r o n e r s ' P rac t i ce 
a n d P r o c e d u r e Ru les (which confe r r ed on t h e c o r o n e r t h e d i sc re t ion to 
a d m i t t he s t a t e m e n t s ) w e r e ultra vires s ince M. , B. a n d R. w e r e c o m p e l l a b l e 
w i tnes se s . Leave to a p p e a l to t h e H o u s e of L o r d s was g r a n t e d to t h e C r o w n 
on 19 Apri l 1989. O n 8 M a r c h 1990 the H o u s e of L o r d s o v e r t u r n e d t h e 
j u d g m e n t , ho ld ing t h a t t he C o r o n e r s ' Ru les of P r a c t i c e a n d P r o c e d u r e 
w e r e not ultra vires a n d t h a t t h e s e officers could not be compe l l ed to a t t e n d 
the i nques t . 

4 1 . T h e i n q u e s t p r o c e e d i n g s , d u e to r e c o m m e n c e on 23 Apr i l 1990, 
w e r e a d j o u r n e d f u r t h e r whi le M r s C r e a n e y c o m m e n c e d a second set of 
j ud i c i a l rev iew p r o c e e d i n g s c h a l l e n g i n g t h e a d m i s s i o n of t he s t a t e m e n t s 
of t h e t h r e e officers. M r J u s t i c e Ca r swe l l on 11 M a y 1990 a n d the C o u r t 
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of A p p e a l on 27 J u n e 1990 re j ec t ed t h e app l i ca t i on as r a i s ing no n e w 
issues . 

42. O n 20 J u l y 1990 M r s C r e a n e y ' s legal r e p r e s e n t a t i v e s w r o t e to t h e 
c o r o n e r r e q u e s t i n g t h a t t he i n q u e s t not be r e s u m e d p e n d i n g an a p p e a l in 
j u d i c i a l rev iew p r o c e e d i n g s r e l a t i n g to a n i n q u e s t i n to t h e d e a t h s of t h r e e 
o t h e r p e r s o n s ( the Devine case , w h e r e re la t ives of t he d e c e a s e d h a d 
c h a l l e n g e d t h e power of t he c o r o n e r to a d m i t w r i t t e n s t a t e m e n t s f rom t h e 
so ld iers who h a d shot t he d e c e a s e d ) . T h e r e q u e s t was g r a n t e d . J u d g m e n t 
was g iven by t h e C o u r t of A p p e a l in t h a t case on 6 D e c e m b e r 1990 a n d by 
t h e H o u s e of L o r d s on 6 F e b r u a r y 1992, u p h o l d i n g the power of c o r o n e r s t o 
a d m i t w r i t t e n s t a t e m e n t s . 

4 3 . O n 5 M a y 1992 a second i n q u e s t r e s u m e d u n d e r C o r o n e r J o h n 
Leckey. T h e c o r o n e r s t a t e d in his a d d r e s s to t h e j u r y : 

"The purpose of an Inquest is the investigation in public of all the facts and 
circumstances surrounding an unnatura l death. It follows, therefore, that an inquest is 
usually unnecessary when those facts have already been investigated and made public in 
a criminal court on a prosecution for homicide. You may recall that in 1984 three police 
officers were prosecuted for the murder of one of the deceased, Eugene Toman, but were 
acquitted. In the course of their trial there was a very full examination of the facts 
surrounding the three deaths and had there not been another factor to consider, I 
would have decided that an Inquest was unnecessary. That factor, which makes the 
investigation of these deaths wholly exceptional, is a subsequent investigation carried 
out by the Grea te r Manchester Police: the so-called Stalker Inquiry. The s ta tements 
they took have been made available to me and the public has a proper interest in 
knowing whether any further evidence came to light. For that reason and that reason 
alone, I am holding Inquests ." 

44 . T h e i n q u e s t c o n t i n u e d un t i l 29 M a y 1992, in publ ic , before a j u r y , 
a n d involved t h e h e a r i n g of a b o u t n i n e t e e n w i tne s se s over t h i r t e e n days . 
M r s C r e a n e y was r e p r e s e n t e d by a b a r r i s t e r , w h o c r o s s - e x a m i n e d t h e 
w i t n e s s e s a n d m a d e ex tens ive legal s u b m i s s i o n s . T h e R U C w e r e also 
r e p r e s e n t e d . 

45 . O n 28 M a y 1992 a w i t n e s s , officer D. , sa id t h a t he h a d h a d r e c o u r s e 
to t he s t a t e m e n t he h a d m a d e to t h e R U C on 13 N o v e m b e r 1982, p r io r to 
giving ev idence a t t h e i n q u e s t . C o u n s e l for M r s C r e a n e y a s k e d to see th i s 
s t a t e m e n t bu t t he c o r o n e r re fused his r e q u e s t , as t he w i t n e s s did not have 
it a b o u t his p e r s o n a n d it was t h e p r o p e r t y of t h e R U C . O n 29 M a y 1992, 
a t t h e a p p l i c a n t ' s r e q u e s t , t h e i n q u e s t was a d j o u r n e d . T h e s a m e day , 
M r s C r e a n e y ' s sol ici tor s o u g h t leave in t h e H i g h C o u r t for j ud i c i a l rev iew 
of, inter alia, t h e c o r o n e r ' s dec is ion r e fus ing access to w i tnes s D. 's 
s t a t e m e n t . Leave for j u d i c i a l rev iew was ini t ia l ly re fused on 2 J u n e 1992 
bu t finally g r a n t e d by the C o u r t of A p p e a l on 8 J u n e 1992. 

46. O n 21 D e c e m b e r 1992 J u d g e Nicholson r u l e d t h a t M r s C r e a n e y h a d 
no r igh t to see t h e s t a t e m e n t a n d also dec l ined to ru le t h a t she could have a 
list of t h e j u r o r s , a l t h o u g h he s t rong ly r e c o m m e n d e d t h a t t h e n a m e s of t h e 
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j u r o r s be r ead out in o p e n cou r t on r e s u m p t i o n of t h e i n q u e s t . O n 28 M a y 
1993 the C o u r t of A p p e a l o v e r t u r n e d t h e f o r m e r dec is ion , ho ld ing t h a t 
counse l was e n t i t l e d to see t h e wi tnes s s t a t e m e n t of 13 N o v e m b e r 1982 
a n d t h a t t h e c o r o n e r could o r d e r p r o d u c t i o n of t h e s t a t e m e n t f rom the 
R U C , a n d , if it was not p r o d u c e d , could issue a s u b p o e n a . 

47 . O n 2 N o v e m b e r 1992 the c o r o n e r w r o t e to De t ec t i ve C h i e f 
S u p e r i n t e n d e n t Mclvor of t h e R U C , r eca l l i ng t h a t , p r io r to t he 
a d j o u r n m e n t of t h e i n q u e s t , he had e x p r e s s e d his view t h a t four G r e a t e r 
M a n c h e s t e r Police w i tne s se s ( inc lud ing J o h n T h o r b u r n , M r S t a l k e r ' s 
d e p u t y on t h e inqu i ry ) shou ld be g r a n t e d access to d o c u m e n t s a n d p a p e r s 
r e l a t i n g to t h e i r i nves t iga t ion as m e m b e r s of t h e G r e a t e r M a n c h e s t e r 
Police Inqu i ry . C h i e f S u p e r i n t e n d e n t Mc lvo r rep l ied t h a t n o n e of t he 
police officers m e n t i o n e d h a d r e q u e s t e d access a n d t h a t he t h e r e f o r e 
p r e s u m e d t h e y h a d b e e n ab le to b r ie f t h e m s e l v e s on p a p e r s in t h e i r own 
possess ion . 

48 . O n 16 N o v e m b e r 1992 M r T h o r b u r n w r o t e to t he C h i e f C o n s t a b l e 
of t h e G r e a t e r M a n c h e s t e r Police r e q u e s t i n g access to t h e s t a t e m e n t Hie 
a n d forensic ev idence r e l a t i n g to t h e ki l l ing a t Tul lyga l ly R o a d on 
11 N o v e m b e r 1982. By l e t t e r of 25 J a n u a r y 1993, t h e c o r o n e r was 
i n fo rmed t h a t t he Chief C o n s t a b l e of t he R U C h a d advised t he G r e a t e r 
M a n c h e s t e r Police t h a t M r T h o r b u r n shou ld not be a l lowed access to t he 
d o c u m e n t s r e q u e s t e d . H e was also i n f o r m e d t h a t t h e d o c u m e n t s w e r e p a r t 
of t h e inqu i ry a n d w e r e t h e r e f o r e t h e p r o p e r t y of t h e R U C , to which all 
s u b s e q u e n t r e q u e s t s shou ld t he r e fo r e be a d d r e s s e d . 

49. Fol lowing a m e e t i n g on 9 S e p t e m b e r 1993 wi th t h e r e p r e s e n t a t i v e s 
of t h e i n t e r e s t e d p a r t i e s , i nc lud ing M r s C r e a n e y , t he c o r o n e r se rved a 
s u b p o e n a on the C h i e f C o n s t a b l e of t he R U C r e q u i r i n g h im to a t t e n d 
wi th r e p o r t s on t h e S t a l k e r / S a m p s o n inves t i ga t i ons . 

50. O n 21 D e c e m b e r 1993 t h e legal adv i se r of t he R U C w r o t e to t he 
c o r o n e r s t a t i n g t h a t he h a d now b e e n in fo rmed by t h e G r e a t e r 
M a n c h e s t e r Police t h a t t h e y did not hold any p a p e r s o t h e r t h a n those 
held by the R U C , which , a p a r t from the S t a l k e r a n d S a m p s o n r e p o r t s , 
t h e c o r o n e r a l r e a d y had in his possess ion . H e also r a i s ed t h e fact t h a t t he 
d o c u m e n t s w e r e likely to be covered by publ ic i n t e r e s t i m m u n i t y . By l e t t e r 
of 4 J a n u a r y 1994 the c o r o n e r r e f e r r ed to a conve r sa t i on of 21 D e c e m b e r 
1993 wi th t h e legal adv ise r of t h e R U C , w i sh ing to formal ly pu t on r eco rd 
his su rp r i s e a t h e a r i n g t h a t d o c u m e n t s in t h e possess ion of t he G r e a t e r 
M a n c h e s t e r Police h a d b e e n d e s t r o y e d . T h e R U C legal adv ise r r ep l i ed on 
1 2 J a n u a r y 1994, s t a t i n g t h a t h e had neve r sa id t h a t d o c u m e n t s h a d b e e n 
des t royed . O n 13 J a n u a r y 1994 t h e c o r o n e r r e q u e s t e d t h e legal adv i se r t o 
conf i rm t h a t all d o c u m e n t s r e f e r r ed to in t h e s chedu le to t he s u b p o e n a 
w e r e in ex i s t ence a n d to ident ify t he i r loca t ion . 

5 1 . By l e t t e r d a t e d 17 F e b r u a r y 1994 t h e R U C legal adv i se r i n f o r m e d 
the c o r o n e r t h a t , c o n t r a r y to i n f o r m a t i o n previous ly given to h i m , a 
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n u m b e r of filing c a b i n e t s c o n t a i n i n g d o c u m e n t s from the i nqu i ry h a d b e e n 

loca ted wi th t h e G r e a t e r M a n c h e s t e r Pol ice . T h e s e h a d b e e n h a n d e d over 

t o t h e R U C a n d w e r e in his view covered by t h e PI I C e r t i f i c a t e . 

52. M e a n w h i l e , on 3 1 J a n u a r y 1994 t h e i n q u e s t was closed a n d the j u r y 

d i s c h a r g e d . T h e i n q u e s t was r e o p e n e d on 22 M a r c h 1994. In r e o p e n i n g t h e 

i n q u e s t , t he c o r o n e r i n f o r m e d M r s C r e a n e y ' s sol ic i tors by l e t t e r d a t e d 

21 F e b r u a r y 1994 t h a t : 

"Re: inquests into the deaths of— 

(1) J a m e s Gcrvaise McKcrr, Eugene Toman and John Frederick Burns 

... A criminal trial arose out of each of these incidents and normally where that occurs 
an Inquest is unnecessary as all the facts are likely to have been fully investigated in 
public at the trial. 

However, as you are aware, the circumstances surrounding these deaths was the 
subject of an investigation carried out by ... Mr John Stalker ... and Mr Colin Sampson 
... between May 1984 and April 1987. Their reports were subsequently submitted to the 
Chief Constable of the Royal Ulster Constabulary. I am of the opinion that the public-
has a proper interest in knowing whether any further evidence came to light subject to 
this evidence being within the proper scope of an Inquest. Were it not for this unique 
aspect of the investigation into the deaths I would not hold Inquests but would proceed 
to register the deaths . 

The purpose of formally opening these Inquests is to determine whether it will be 
possible for me to achieve my aim. One of the witnesses whom it is my present 
intention to call is ex-Detective Chief Superintendent John Thorburn ... who played a 
leading role in the ... investigation. He would be in a position to give material evidence 
only if he had access in advance of the Inquest to certain working papers and other 
documents which arc presently in the custody of the Chief Constable. After a lapse of 
seven years it is important that he has the opportunity to refresh his memory by 
carefully re-examining these so that the evidence that he gives will be as accurate as 
possible ..." 

5 3 . T h e c o r o n e r issued a fresh s u b p o e n a on 24 F e b r u a r y 1994 

r e q u i r i n g Sir H u g h Annes l ey , C h i e f C o n s t a b l e of t h e R U C , to a t t e n d 

before h im in c o n n e c t i o n wi th t h e i nques t a n d to p r o d u c e : 

(i) a copy of t h e S t a l k e r I n t e r i m R e p o r t ( inc lud ing s t a t e m e n t files, 

e x h i b i t s a n d forens ic file); 

(ii) a copy of t he draf t a n d final S a m p s o n R e p o r t ( i nc lud ing d o c u m e n t s 

a n d s t a t e m e n t files); 

(hi) a copy of t h e draf t a n d final S t a l k e r R e p o r t ( i nc lud ing s t a t e m e n t s , 

e x h i b i t s , a n d forens ic files); 

(iv) t h i r t e e n files of ac t ion s h e e t s ; 

(v) c o m p u t e r d i sks ; 

(vi) p h o t o g r a p h s and m a p s ; 

(vii) p ress c u t t i n g s , a file a n d videos of T V p r o g r a m m e s ; 

(viii) i n t e rv i ew n o t e s of R U C officers; 

(ix) t r ia l t r a n s c r i p t s ; 
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(x) a book of h a n d w r i t t e n no tes of t r i a l s ; 
(xi) t h r e e in t e rv iew i n d e x e s ; 
(xii) o r ig ina l R U C d o c u m e n t s (ref. Ba l lyne r ry R o a d ) ; 
(xiii) fifteen d o c u m e n t files d e s i g n a t e d B105 , 119-129, 134, 137-146, 

149 a n d 153; a n d 
(xiv) p r e s e n t a t i o n d o c u m e n t s . 
54. O n 20 Apr i l 1994 t h e C h i e f C o n s t a b l e of t h e R U C i ssued a 

s u m m o n s to have t he s u b p o e n a set a s ide on the g r o u n d s t h a t he h a d no 
p e r s o n a l k n o w l e d g e of t h e facts a t i ssue a t t he i n q u e s t a n d shou ld no t 
t he r e fo r e be r e q u i r e d to give ev idence ; t h a t t he d o c u m e n t s sough t u n d e r 
t he s u b p o e n a shou ld not be d isc losed as t h e y cons i s t ed of d o c u m e n t s 
which o u g h t not t o be d isc losed in t h e publ ic i n t e r e s t a n d to which a 
c la im of publ ic i n t e r e s t i m m u n i t y p r o p e r l y a t t a c h e d ; a n d t h a t in t h e 
c i r c u m s t a n c e s t h e issue of t he s u b p o e n a was oppress ive , vexa t i ous a n d a n 
a b u s e of t h e p rocess of t h e c o u r t . 

55 . O n 4 M a y 1994 t h e c o r o n e r se rved a n affidavit s t a t i n g t h a t he 
did not r e q u i r e t h e C h i e f C o n s t a b l e to give any ev idence in r e s p e c t of 
his p e r s o n a l knowledge bu t r e q u i r e d h im to p r o d u c e t h e S t a l k e r a n d 
S a m p s o n r e p o r t s t h a t w e r e in his cus tody . H e s t a t e d t h a t he r e q u i r e d t he 
p r o d u c t i o n of t h e s e r e p o r t s for t h e sole p u r p o s e of e n a b l i n g ex -De tec t i ve 
C h i e f S u p e r i n t e n d e n t J o h n T h o r b u r n , w h o played a l e a d i n g role in t he 
i nves t i ga t ions c o n n e c t e d wi th , a n d in t he p r e p a r a t i o n of, t he r e p o r t s , to 
re f resh his m e m o r y , so t h a t t h e ev idence he gave a t t h e i n q u e s t would be 
as a c c u r a t e as poss ib le . H e f u r t h e r s t a t e d t h e following: 

"H. I am of the opinion that the public has a proper interest in knowing whether any 
further evidence touching the causes of the material deaths came to light as a result of 
the said investigations, subject, of course, to that evidence being within the proper scope 
of the Inquests. 

9. Were it not for this unique aspect of the investigation into the deaths (being the 
investigations which led to the production of the said Reports) , I would not hold 
Inquests, but would proceed to register the material deaths. 

10. I have issued the mater ial Writs of Subpoena only because the Royal Ulster 
Constabulary has refused Mr Thorburn access to the original investigation papers. 

11. Accordingly, if the mater ia l Writs of Subpoena are set aside, so that the said 
Reports are not available for the purposes of the Inquests, I will consider that there 
will be no useful purposes to be served in proceeding with the Inquests, and I will close 
them, and proceed to register the material deaths ." 

56. O n 5 M a y 1994 Sir P a t r i c k M a y h e w ( t h e n S e c r e t a r y of S t a t e for 
N o r t h e r n I r e l a n d ) issued a f u r t h e r PII C e r t i f i c a t e s t a t i n g t h a t t he 
d isc losure of t he S t a l k e r a n d S a m p s o n r e p o r t s would cause se r ious 
d a m a g e to t h e publ ic i n t e r e s t a n d t h a t he cons ide r ed it his d u t y to issue 
t h e C e r t i f i c a t e in o r d e r to p r o t e c t t he publ ic i n t e r e s t , in s u m m a r y 
c o n s t i t u t i n g t he following: 
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"(a) the need to protect the operational efficiency of the special units of the Royal 
Ulster Constabulary and the Armed Forces and the Security Service; 

(b) the need to protect the integrity of intelligence operations; 

(c) the need to protect the future usefulness of Royal Ulster Constabulary, Armed 
Forces and Security Service personnel; 

(d) the need to protect the lives and safety of Royal Ulster Constabulary, Armed 
Forces and Security Service personnel and their families, and the lives and safety of 
persons, and their families, who have provided or may provide information and 
intelligence to the security forces." 

57. T h e S e c r e t a r y of S t a t e e m p h a s i s e d t h e need , first, to p ro tec t t h e 
i n t e g r i t y of t h e p roces s of c r i m i n a l i nves t i ga t ions a n d t h e m a k i n g of 
dec i s ions as to p r o s e c u t i o n s a n d , secondly, t h e n e e d to p r e s e r v e t h e 
efficacy of t h e C r o w n ' s efforts to c o u n t e r t e r r o r i s m a n d t h e safety from 
t e r r o r i s t a t t a c k of p e r s o n s involved in t h o s e efforts. As r e g a r d s t h e work 
of spec ia l un i t s of t h e R U C , he s t a t e d t h a t t h e s e u n i t s a n d p e r s o n n e l 
c a r r i e d ou t secur i ty , in te l l igence a n d su rve i l l ance work . T h e work of all 
t h e s e u n i t s r e q u i r e d secrecy if it was to be effective. T h e d i sc losure of, or 
ev idence a b o u t , t h e i d e n t i t y of m e m b e r s of t h e specia l u n i t s of t h e Roya l 
U l s t e r C o n s t a b u l a r y , A r m e d Forces a n d the Secur i ty Service could 
s u b s t a n t i a l l y i m p a i r t he i r cajDabi l i ty to j je r form t h e t a sks a s s igned to 
t h e m a n d could pu t t h e i r lives a t risk. 

58 . O n 16 M a y 1994 t h e C h i e f C o n s t a b l e swore a f u r t h e r affidavit in 
which h e s t a t e d t h a t he h a d b e e n i n f o r m e d t h a t copies of all w i tnes s 
s t a t e m e n t s , forens ic ev idence photographs a n d m a p s from t h e first two 
R U C inves t i ga t ions a n d t h e S t a l k e r a n d S a m p s o n i n q u i r i e s h a d b e e n 
p rov ided to t he c o r o n e r subjec t to c e r t a i n de l e t i ons from va r ious 
s t a t e m e n t s a n d t r a n s c r i p t s . H e s t a t e d t h a t t h e c o r o n e r was t he r e fo r e in 
possess ion of all t h e d o c u m e n t a r y ev idence f rom t h e t h r e e inves t iga t ions 
a n d shou ld be in a [position to ident ify any f u r t h e r ev idence which c a m e to 
light d u r i n g t he S t a l k e r a n d SamjDson inqu i r i e s . O n 20 M a y 1994 the C h i e f 
C o n s t a b l e app l i ed to t he H i g h C o u r t for t he wr i t of s u b p o e n a to be set 
a s ide . 

59. O n 25 M a y 1994 the c o r o n e r swore a f u r t h e r affidavit s t a t i n g t h a t 
h e was sat isf ied t h a t r e l evan t n e w m a t e r i a l g e r m a n e to t h e i n q u e s t s h a d 
b e e n found by t h e police d u r i n g t h e S t a l k e r a n d S a m p s o n i n q u i r i e s a n d 
t h a t he h a d s p o k e n to M r T h o r b u r n (Mr S t a l k e r ' s d e p u t y ) a n d M r S h a w 
( M r S a m p s o n ' s dc ju i ty ) , w h o in fo rmed h im t h a t they r e q u i r e d access to 
t h e d o c u m e n t s in issue in o r d e r to ident i fy t h e h e a d i n g s oi t h e n e w 
m a t e r i a l a n d give a c c u r a t e ev idence t h e r e o n . 

60. O n 11 J u l y 1994 J u d g e Nicholson set as ide t h e s u b p o e n a s on t h e 
g r o u n d s t h a t t h e y were not n e c e s s a r y to t h e p r o p e r p u r p o s e of t he 
i n q u e s t a n d t h a t t h e m a t e r i a l s in q u e s t i o n shou ld not be disclosed in view 
of t he PI I C e r t i f i c a t e . H e s t a t e d , inter alia: 
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"... [The Coroner] staled that his enquiries satisfied him that there was relevant new 
material in the Reports. The source of this information must have been Mr Thorburn or 
Mr Shaw ... 

It is not disputed by counsel for the Coroner that all witness s ta tements have been 
given to the Coroner. There remain recommendat ions, expressions of opinion, 
comments , criticisms and the like. I can think of nothing else. 

This leads me to the conclusion that the Coroner is seeking material about the 'broad 
circumstances ' in which the killings took place in order to deal with rumours and 
suspicions that there was a 'shoot to kill' policy. ... 

The recent decision of the Court of Appeal in Northern Ireland indicates that he is 
not entitled to do so. There is nothing to prevent him from calling Mr Thorburn or 
Mr Shaw if they can give relevant evidence touching the deaths of the deceased. But in 
my opinion it is not proper lor Mr Thorburn to give an 'overview' to the jury. ... 

The Reports are not relevant to the Coroner 's inquiry and the overriding public 
interest in the integrity of the criminal process makes it 'oppressive and an abuse of 
the process of the Court ' to permit production of the Reports for the purpose sought by 
the Coroner. The writs of subpoena should be set aside for these reasons. 

This is not a reflection or criticism of the Coroner. I am satisfied that he is genuinely 
concerned to deal openly with the fears and suspicions that there was a 'shoot to kill' 
policy. But the Coroner 's court is not the proper forum in which this kind of issue can 
properly be dealt with. 

The third question with which I propose to deal with briefly is the claim to public 
interest immunity in the interests of national security ... 

I accept that there is evidence that national security would be imperilled by the 
production of these two Reports. Were Mr Thorburn to use them to refresh his 
memory, other parties to the inquest would be entitled to call for them. ..." 

6 1 . O n 8 S e p t e m b e r 1994 the c o r o n e r issued a r u l i n g a b a n d o n i n g the 

i n q u e s t in to G e r v a i s e M c K e r r ' s d e a t h , s t a t i n g : 

"I am satisfied that my aim in deciding to hold Inquests for the reasons I expressed to 
the jury when I opened the Inquests into the deaths of Toman, Burns and McKerr is no 
longer achievable." 

D . Concerning civil proceedings 

62. O n 19 A u g u s t 1991 M r s C r e a n e y i s sued a wr i t of s u m m o n s a g a i n s t 
t he C h i e f C o n s t a b l e of t he R U C in t h e H i g h C o u r t , c l a i m i n g d a m a g e s 
u n d e r the Law R e f o r m (Misce l l aneous Provis ions) Act ( N o r t h e r n 
I r e l a n d ) a n d the F a t a l Acc iden t s ( N o r t h e r n I r e l a n d ) Act 1977 for 
p e r s o n a l in jur ies , loss a n d d a m a g e s u s t a i n e d by h e r h u s b a n d , his e s t a t e 
a n d d e p e n d a n t s by r e a s o n of t h e a s sau l t , b a t t e r y , consp i racy , n e g l i g e n c e , 
nu i s a nc e a n d t r e s p a s s to t h e p e r s o n by the police officers involved in t he 
s e c u r i t y o p e r a t i o n on 11 N o v e m b e r 1982. 

63 . N o f u r t h e r s t eps to p r o c e e d wi th t he se c l a ims w e r e t a k e n by 
M r s C r e a n e y or, s ince h e r d e a t h , by t h e applicant. 
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II. R E L E V A N T D O M E S T I C LAW A N D P R A C T I C E 

A. U s e o f l e t h a l f o r c e 

64. Sec t ion 3 of t he C r i m i n a l Law Act ( N o r t h e r n I r e l a n d ) 1967 
p rov ides , inter alia: 

" 1 . A person may use such force as is reasonable in the circumstances in the 
prevention of cr ime, or in effecting the arres t or assisting in the lawful arrest of 
offenders or suspected offenders or persons unlawfully at large." 

Self-defence or t h e de fence of o t h e r s is c o n t a i n e d w i th in t h e concep t of 
t h e p r e v e n t i o n of c r i m e (see , for e x a m p l e , S m i t h a n d H o g a n on c r i m i n a l 
l aw) . 

B. I n q u e s t s 

/. Statutory provisions and rules 

65. T h e c o n d u c t of i n q u e s t s in N o r t h e r n I r e l a n d is g o v e r n e d by t h e 
C o r o n e r s Act ( N o r t h e r n I r e l a n d ) 1959 a n d t h e C o r o n e r s (P rac t i ce a n d 
P r o c e d u r e ) Ru les ( N o r t h e r n I r e l a n d ) 1963. T h e s e provide t h e f r a m e w o r k 
for a p r o c e d u r e wi th in which d e a t h s by violence or in susp ic ious 
c i r c u m s t a n c e s a r e not i f ied to t h e co rone r , w h o t h e n has t h e power to 
hold an i n q u e s t , w i th or w i t h o u t a j u r y , for t h e p u r p o s e of a s c e r t a i n i n g , 
w i th t h e a s s i s t ance as a p p r o p r i a t e of t he ev idence of w i tne s se s a n d 
r e p o r t s , inter alia, of p o s t - m o r t e m a n d forens ic e x a m i n a t i o n s , w h o t h e 
d e c e a s e d was a n d how, w h e n a n d w h e r e he d ied . 

66. A c c o r d i n g to t he C o r o n e r s Act , every m e d i c a l p r a c t i t i o n e r , 
r e g i s t r a r of d e a t h s or funera l u n d e r t a k e r w h o has r e a s o n to bel ieve a 
p e r s o n d ied d i rec t ly or ind i rec t ly by v io lence is u n d e r a n ob l iga t ion t o 
in fo rm t h e c o r o n e r ( sec t ion 7). Every m e d i c a l p r a c t i t i o n e r w h o p e r f o r m s 
a p o s t - m o r t e m e x a m i n a t i o n has to notify t he c o r o n e r of t he r e su l t in 
w r i t i n g (sec t ion 29) . W h e n e v e r a d e a d body is found, or a n u n e x p l a i n e d 
d e a t h or d e a t h in susp ic ious c i r c u m s t a n c e s occur s , t h e police of t he 
d i s t r i c t a r e r e q u i r e d to give no t ice to t h e c o r o n e r (sec t ion 8) . 

67. R u l e s 12 a n d 13 of t h e C o r o n e r s Ru les give t h e c o r o n e r p o w e r to 
a d j o u r n a n i n q u e s t w h e r e a p e r s o n m a y be or has b e e n c h a r g e d wi th 
m u r d e r or o t h e r specif ied c r i m i n a l offences in r e l a t i on to t h e d e c e a s e d . 

68 . W h e r e t h e c o r o n e r d e c i d e s to hold a n i n q u e s t w i th a j u r y , p e r s o n s 
a r e ca l led from the J u r y Lis t , compi l ed by r a n d o m c o m p u t e r se lec t ion 
from t h e e lec to ra l r e g i s t e r for t h e d i s t r i c t on t he s a m e bas is as in 
c r i m i n a l t r i a l s . 

69. T h e m a t t e r s in issue a t a n i n q u e s t a r e g o v e r n e d by Ru les 15 a n d 16 
of t he C o r o n e r s Ru l e s : 
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"15. The proceedings and evidence at an inquest shall be directed solely to 
ascertaining the following mat te r s , namely: -

(a) who the deceased was; 

(b) how, when and where the deceased came by his death; 

(c) the particulars for the time being required by the Births and Deaths Registration 
(Northern Ireland) Order 197b to be registered concerning bis death . 

16. Nei ther the coroner nor the jury shall express any opinion on questions of 
criminal or civil liability or on any mat te r s o ther than those referred to in the last 
foregoing Rule." 

70. T h e forms of verd ic t u s e d in N o r t h e r n I r e l a n d accord wi th th is 
r e c o m m e n d a t i o n , r e c o r d i n g t h e n a m e a n d o t h e r p a r t i c u l a r s of t he 
d e c e a s e d , a s t a t e m e n t of t he cause of d e a t h (for e x a m p l e , bu l le t w o u n d s ) 
a n d f indings as to w h e n a n d w h e r e t he d e c e a s e d m e t his d e a t h . In E n g l a n d 
a n d W a l e s , t he fo rm of ve rd ic t a p p e n d e d to t he Eng l i sh C o r o n e r s Ru les 
c o n t a i n s a sec t ion m a r k e d "Conc lu s ions of t he j u r y / c o r o n e r as to t h e 
d e a t h " in which conc lus ions such as "lawfully k i l led" or "ki l led 
unlawful ly" a r e i n s e r t e d . T h e s e f indings involve e x p r e s s i n g an op in ion on 
c r i m i n a l l iabil i ty in t h a t t hey involve a f ind ing as to w h e t h e r t he d e a t h 
r e s u l t e d from a c r i m i n a l ac t , b u t no f inding is m a d e t h a t any ident i f ied 
p e r s o n was c r imina l ly l iable . T h e j u r y in E n g l a n d a n d W a l e s m a y a lso 
a p p e n d r e c o m m e n d a t i o n s to t h e i r ve rd ic t . 

71 . H o w e v e r , in N o r t h e r n I r e l a n d , t he c o r o n e r is u n d e r a d u t y 
(sec t ion 6(2) of t h e P r o s e c u t i o n of Of fences ( N o r t h e r n I r e l a n d ) O r d e r 
1972) to furn ish a w r i t t e n r epo r t to t h e D P P w h e r e t he c i r c u m s t a n c e s of 
any d e a t h a p p e a r to disclose t h a t a c r i m i n a l offence m a y have b e e n 
c o m m i t t e d . 

72. U n t i l r ecen t ly , legal aid was no t ava i lab le for i n q u e s t s as t h e y did 
not involve t he d e t e r m i n a t i o n of civil l iabi l i t ies or c r i m i n a l c h a r g e s . 
Leg i s l a t ion which would have p rov ided for legal a id a t t he h e a r i n g of 
i n q u e s t s ( t h e Lega l Aid, Advice and Ass i s t ance ( N o r t h e r n I r e l a n d ) O r d e r 
1981, Schedu le 1, p a r a g r a p h 5) h a s not b e e n b r o u g h t i n to force. H o w e v e r , 
on 25 J u l y 2000 t h e Lord C h a n c e l l o r a n n o u n c e d t h e e s t a b l i s h m e n t of an 
e x t r a - s t a t u t o r y ex gratia s c h e m e to m a k e publ ic fund ing ava i lab le for 
r e p r e s e n t a t i o n for p r o c e e d i n g s before c o r o n e r s in e x c e p t i o n a l i n q u e s t s in 
N o r t h e r n I r e l a n d . In M a r c h 2001 he p u b l i s h e d for c o n s u l t a t i o n t h e c r i t e r i a 
to be used in dec id ing w h e t h e r app l i ca t i ons for r e p r e s e n t a t i o n a t i n q u e s t s 
shou ld receive publ ic fund ing . T h e s e inc luded , inter alia, c o n s i d e r a t i o n of 
f inancial el igibi l i ty, w h e t h e r a n effective inves t iga t ion by the S t a t e was 
n e e d e d a n d w h e t h e r t he i n q u e s t was t h e only way to conduc t i t , w h e t h e r 
t h e a p p l i c a n t r e q u i r e d r e p r e s e n t a t i o n t o be ab le t o p a r t i c i p a t e effectively 
in t h e i n q u e s t a n d w h e t h e r the a p p l i c a n t h a d a sufficiently close 
r e l a t i o n s h i p wi th t he d e c e a s e d . 
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73. T h e c o r o n e r enjoys t h e power to s u m m o n w i t n e s s e s whose p r e s e n c e 

he d e e m s n e c e s s a r y a t the i n q u e s t ( sec t ion 1 7 of t he C o r o n e r s Act) a n d he 

m a y al low any i n t e r e s t e d p e r s o n to e x a m i n e a w i t n e s s (Ru le 7). In b o t h 

E n g l a n d a n d W a l e s a n d N o r t h e r n I r e l a n d , a w i t n e s s is e n t i t l e d to rely on 

the pr iv i lege a g a i n s t se l f - inc r imina t ion . In N o r t h e r n I r e l a n d , th is pr iv i lege 

is r e in fo rced by R u l e 9(2) which prov ides t h a t a p e r s o n s u s p e c t e d of 

c a u s i n g d e a t h m a y no t be c o m p e l l e d to give ev idence at t h e i n q u e s t . 

74. In r e l a t i on to bo th d o c u m e n t a r y ev idence a n d the o ra l ev idence of 

w i t n e s s e s , i n q u e s t s , like c r i m i n a l t r i a l s , a r e subject to t h e law of publ ic 

i n t e r e s t i m m u n i t y , which recogn ises a n d gives effect to t he publ ic 

i n t e r e s t , such as n a t i o n a l secur i ty , in t he non-d i sc losure of c e r t a i n 

i n f o r m a t i o n or c e r t a i n d o c u m e n t s or c lasses of d o c u m e n t . A c l a im of 

publ ic i n t e r e s t i m m u n i t y m u s t be s u p p o r t e d by a ce r t i f i ca t e . 

2. The scope of inquests 

75. R u l e s 15 a n d 16 (see above) follow from t h e r e c o m m e n d a t i o n of 

t he Brodr ick C o m m i t t e e on D e a t h Cer t i f i ca t ion a n d C o r o n e r s : 

"... the function of an inquest should be simply to seek out and record as many of the 
facts concerning the death as the public interest requires, without deducing from those 
facts any determinat ion of blame ... In many cases, perhaps the majority, the facts 
themselves will demonst ra te quite clearly whether anyone bears any responsibility for 
the death; there is a difference between a form of proceeding which affords to others the 
opportunity to judge an issue and one which appears to judge the issue itself." 

76. D o m e s t i c c o u r t s have m a d e , inter alia, t h e following c o m m e n t s : 

"... It is noteworthy that the task is not to ascertain how the deceased died, which 
might raise general and far-reaching issues, but 'how ... the deceased came by his 
dea th ' , a far more limited question directed to the means by which the deceased came 
by his death. 

... [previous judgments ] make it clear that when the Brodrick Commit tee s taled that 
one of the purposes of an inquest is 'To allay rumours or suspicions' this purpose should 
be confined to allaying rumours and suspicions of how the deceased came by his dea th 
and not to allaying rumours or suspicions about the broad circumstances in which the 
deceased came by his death ." (Sir Thomas Bingham, MR, Court of Appeal, R. v. the 
Coroner for North Hurnberside and Scunthorpe, ex parte Royfamieson, April 1994, unreported) 

"The cases establish that although the word 'how' is to be widely interpreted, it means 
'by what means ' ra ther than in what broad circumstances ... In short, the inquiry must 
focus on mat te rs directly causative of death and must , indeed, be confined to those 
mat te r s alone ..." (Simon Brown I J , Court ol Appeal, R. v. Coroner for Western District of 
East Sussex, ex parte Homberg and Others (1994) 158 Just ice of the Peace Reports 357) 

"... it should not be forgotten that an inquest is a fact finding exercise and not a 
method of apport ioning guilt. The procedure and rules of evidence which are suitable 
for one are unsuitable for the other. In an inquest it should never be forgotten that there 
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arc no parties, no indictment, there is no prosecution, there is no defence, there is no 
trial, simply an a t tempt to establish the facts. It is an inquisitorial process, a process of 
investigation quite unlike a trial ... 

It is well recognised that a purpose of an inquest is that rumour may be allayed. But 
that does not mean it is the duty of the Coroner to investigate at an inquest every rumour 
or allegation that may be brought to his a t tent ion. It is ... his duty to discharge his 
s tatutory role — the scope of his enquiry must not be allowed to drift into the uncharted 
seas of rumour and allegation. He will proceed safely and properly if he investigates the 

facts which it appears arc relevant to the statutory issues before him." (Lord Lane, Court 
of Appeal, R. v. Snath London Coroner, ex parte Thompson (1982) 126 Solicitors 'Journal 625) 

3. Disclosure of documents 

11. T h e r e was no r e q u i r e m e n t p r io r to 1999 for t he fami l ies a t 
i n q u e s t s to receive copies of t he w r i t t e n s t a t e m e n t s or d o c u m e n t s 
s u b m i t t e d to t h e c o r o n e r d u r i n g the i n q u e s t . C o r o n e r s g e n e r a l l y a d o p t e d 
t he p rac t i ce of d isc los ing t h e s t a t e m e n t s or d o c u m e n t s d u r i n g t h e i n q u e s t 
p r o c e e d i n g s , as t h e r e l e v a n t w i tne s s c a m e forward to give ev idence . 

78. Fol lowing t h e r e c o m m e n d a t i o n of t h e S t e p h e n L a w r e n c e Inqu i ry , 
H o m e Office C i r c u l a r no. 20 /99 ( c o n c e r n i n g d e a t h s in cus tody or d e a t h s 
r e s u l t i n g from t h e ac t ions of a police officer in p u r p o r t e d e x e c u t i o n of his 
du ty ) advised chief cons t ab l e s of police forces in E n g l a n d a n d W a l e s to 
m a k e a r r a n g e m e n t s in such cases for t h e p r e - i n q u e s t d i sc losure of 
d o c u m e n t a r y ev idence to i n t e r e s t e d p a r t i e s . T h i s was to " h e l p provide 
r e a s s u r a n c e to t h e family of t h e d e c e a s e d a n d o t h e r i n t e r e s t e d p e r s o n s 
t h a t a full a n d o p e n police i nves t i ga t ion h a s b e e n c o n d u c t e d , a n d t h a t 
t h e y a n d t h e i r legal r e p r e s e n t a t i v e s will no t be d i s a d v a n t a g e d a t t h e 
i n q u e s t " . It was r e c o m m e n d e d t h a t such d i sc losure shou ld t a k e p lace 
twen ty -e igh t days before t he i n q u e s t . 

79. P a r a g r a p h 7 of t h e c i r cu la r s t a t e d : 

"The courts have established that s ta tements taken by the police and other 
documentan- material produced by the police during the investigation of a death in 
police custody are the property of the force commissioning the investigation. The 
Coroner has no power to order the pre-inquest disclosure of such mater ial ... 
Disclosure will therefore be on a voluntary basis." 

P a r a g r a p h 9 l i s ted s o m e k inds of m a t e r i a l wh ich r e q u i r e p a r t i c u l a r 
c o n s i d e r a t i o n before be ing disclosed, for e x a m p l e : 

— w h e r e d isc losure of d o c u m e n t s m i g h t have a p re jud ic ia l effect on 
poss ible s u b s e q u e n t p r o c e e d i n g s ( c r imina l , civil or d i sc ip l ina ry ) ; 

— w h e r e t h e m a t e r i a l c o n c e r n s sens i t ive or p e r s o n a l i n f o r m a t i o n ab o u t 
t h e d e c e a s e d or u n s u b s t a n t i a t e d a l l ega t ions which m i g h t c a u s e d i s t r e s s t o 
t h e family; a n d 

— p e r s o n a l i n f o r m a t i o n a b o u t t h i rd p a r t i e s not m a t e r i a l to t h e i n q u e s t . 
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P a r a g r a p h 11 env i saged t h a t t h e r e wou ld be non-d i sc losu re of t h e 
i n v e s t i g a t i n g officer 's r e p o r t a l t h o u g h it m i g h t be poss ib le to disclose it 
in t hose cases which the C h i e f C o n s t a b l e c o n s i d e r e d a p p r o p r i a t e . 

C. P o l i c e c o m p l a i n t s p r o c e d u r e s 

80. T h e pol ice c o m p l a i n t s p r o c e d u r e was g o v e r n e d a t t h e r e l e v a n t t i m e 
by t h e Pol ice ( N o r t h e r n I r e l a n d ) O r d e r 1987 (" the 1987 O r d e r " ) . T h i s 
r e p l a c e d the Pol ice C o m p l a i n t s B o a r d , wh ich h a d b e e n set u p in 1977 by 
t h e I n d e p e n d e n t C o m m i s s i o n for Police C o m p l a i n t s ( I C P C ) . Since 
1 O c t o b e r 2000, t h e I C P C h a s b e e n r e p l a c e d by t h e Police O m b u d s m a n for 
N o r t h e r n I r e l a n d a p p o i n t e d u n d e r t h e Pol ice ( N o r t h e r n I r e l a n d ) Act 1998. 

8 1 . T h e I C P C was an i n d e p e n d e n t body, cons i s t i ng of a c h a i r m a n , two 
d e p u t y c h a i r m e n a n d at l eas t four o t h e r m e m b e r s . W h e r e a c o m p l a i n t 
a g a i n s t t he police was b e i n g i n v e s t i g a t e d by a police officer or w h e r e t h e 
C h i e f C o n s t a b l e or S e c r e t a r y of S t a t e c o n s i d e r e d t h a t a c r i m i n a l offence 
m i g h t have b e e n c o m m i t t e d by a pol ice officer, t he case was r e f e r r ed to 
t h e I C P C . 

82. U n d e r Ar t ic le 9(1) (a) of t h e 1987 O r d e r , the I C P C was r e q u i r e d to 
supe rv i s e t he inves t iga t ion of a n y c o m p l a i n t a l l eg ing t h a t t h e c o n d u c t of a 
R U C officer h a d r e s u l t e d in d e a t h or se r ious injury. I ts app rova l was 
r e q u i r e d for t he a p p o i n t m e n t of t h e police officer to conduc t t h e 
i nves t i ga t ion a n d it could r e q u i r e t h e i n v e s t i g a t i n g officer to be r e p l a c e d 
(Art ic le 9 ( 5 ) ( b ) ) . For a superv i sed inves t iga t ion , a r e p o r t by t h e 
i n v e s t i g a t i n g officer was s u b m i t t e d to t h e I C P C at t h e s a m e t i m e as to 
t h e C h i e f C o n s t a b l e . P u r s u a n t to Ar t ic le 9(8) of t h e 1987 O r d e r , t h e 
I C P C issued a s t a t e m e n t as to w h e t h e r t h e inves t iga t ion h a d b e e n 
c o n d u c t e d to its sa t i s fac t ion a n d , if no t , specifying any r e s p e c t in wh ich it 
h a d not b e e n so c o n d u c t e d . 

83 . U n d e r Ar t i c l e 10 of t h e 1987 O r d e r , t h e C h i e f C o n s t a b l e was 
r e q u i r e d to d e t e r m i n e w h e t h e r t h e r e p o r t i nd i ca t ed t h a t a c r i m i n a l 
offence had b e e n c o m m i t t e d by a m e m b e r of t he police force. If he so 
d e c i d e d a n d c o n s i d e r e d t h a t t h e officer o u g h t to be c h a r g e d , he was 
r e q u i r e d to send a copy of t h e r e p o r t to t he D P P . If t he D P P dec ided not 
to p re fe r c r i m i n a l c h a r g e s , t he C h i e f C o n s t a b l e was r e q u i r e d to send a 
m e m o r a n d u m to t h e I C P C i n d i c a t i n g w h e t h e r he i n t e n d e d to b r i n g 
d i sc ip l ina ry p r o c e e d i n g s a g a i n s t t h e officer (Art ic le 10(5)) , save w h e r e 
d i sc ip l ina ry p r o c e e d i n g s h a d b e e n b r o u g h t a n d the police officer h a d 
a d m i t t e d t he c h a r g e s (Art icle 11(1)) . W h e r e t h e C h i e f C o n s t a b l e 
c o n s i d e r e d t h a t a c r i m i n a l offence h a d b e e n c o m m i t t e d bu t t h a t t h e 
offence was not such t h a t t h e pol ice officer shou ld be c h a r g e d or w h e r e 
h e c o n s i d e r e d t h a t no c r i m i n a l offence h a d b e e n c o m m i t t e d , he was 
r e q u i r e d to send a m e m o r a n d u m i n d i c a t i n g w h e t h e r he i n t e n d e d to b r i n g 
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d i sc ip l inary c h a r g e s a n d , if no t , his r e a s o n s for no t p r o p o s i n g to do so 

(Art ic le 11(6) a n d (7) ) . 

84. If t h e I C P C c o n s i d e r e d t h a t a police officer subjec t to 

i nves t i ga t ion o u g h t to b e c h a r g e d w i t h a c r i m i n a l offence, it could d i rec t 

t h e C h i e f C o n s t a b l e to s e n d the D P P a copy of t he r e p o r t on t h a t 

i nves t iga t ion (Art ic le 12(2)) . It could a lso r e c o m m e n d or d i r ec t t h e 

C h i e f C o n s t a b l e to p re fe r such d i sc ip l ina ry c h a r g e s as t h e I C P C 

specified (Art ic le 13(1) a n d (3 ) ) . 

D . T h e D i r e c t o r o f P u b l i c P r o s e c u t i o n s 

85. T h e D i r e c t o r of Publ ic P r o s e c u t i o n s ( D P P ) , a p p o i n t e d p u r s u a n t to 

t h e P r o s e c u t i o n of Offences ( N o r t h e r n I r e l a n d ) O r d e r 1972 ( " the 1972 

O r d e r " ) , is a n i n d e p e n d e n t officer w i t h a t leas t t e n y e a r s ' e x p e r i e n c e of 

t he p r a c t i c e of law in N o r t h e r n I r e l a n d w h o is a p p o i n t e d by the A t t o r n e y -

G e n e r a l a n d w h o holds office u n t i l r e t i r e m e n t , subjec t only to d i smissa l for 

m i s c o n d u c t . H i s d u t i e s u n d e r Ar t ic le 5 of t h e 1972 O r d e r a r e , inter alia: 

"(a) to consider, or cause to be considered, with a view to his initiating or continuing 
in Northern Ireland any criminal proceedings or the bringing of any appeal or other 
proceedings in or in connection with any criminal cause or mat te r in Northern Ireland, 
any facts or information brought to his notice, whether by the Chief Constable acting in 
pursuance of Article 6(3) of this Order or by the Attorney General or by any other 
authority or person; 

(b) to examine or cause to be examined all documents that are required under 
Article 6 of this Order to be t ransmit ted or furnished to him and where it appears to 
him to be necessary or appropriate to do so to cause any mat te r arising thereon to be 
further investigated; 

(c) where he thinks proper to initiate, under take and carry on, on behalf oí the 
Crown, proceedings for indictable offences and for such summary offences or classes of 
summary offences as he considers should be dealt with by him." 

86. Ar t ic le 6 of the 1972 O r d e r r e q u i r e s , inter alia, c o r o n e r s a n d t h e 

C h i e f C o n s t a b l e of t he R U C to provide i n f o r m a t i o n to t h e D P P as follows: 

"(2) Where the circumstances of any dea th investigated or being investigated by a 
coroner appear to him to disclose that a criminal offence may have been commit ted he 
shall as soon as practicable furnish to the [DPP] a wri t ten report of those circumstances. 

(3) It shall be the duty of the Chief Constable, from time to t ime, to furnish to the 
[DPP| facts and information with respect l o -

(a) indictable offences [such as murder] alleged to have been commit ted against the 
law oí Northern Ireland; ... 

and at the request of the [DPP], to ascertain and furnish to the [DPP] information 
regarding any mat te r which may appeal to the [DPP] to require investigation on the 
ground that it may involve an offence against the law of Northern Ireland or 
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information which may appear to the [DPP] to be necessary for the discharge of his 
functions under this Order . " 

87. A c c o r d i n g to t h e G o v e r n m e n t ' s o b s e r v a t i o n s s u b m i t t e d on 1 8 J u n e 
1998, it h a d b e e n t h e p rac t i ce of successive D P P s to r e f ra in from giving 
r e a s o n s for dec is ions not to i n s t i t u t e or p r o c e e d wi th c r i m i n a l 
p r o s e c u t i o n s o t h e r t h a n in t h e m o s t g e n e r a l t e r m s . T h i s p r a c t i c e w a s 
b a s e d u p o n t h e c o n s i d e r a t i o n t h a t : 

(i) if r e a s o n s w e r e given in o n e or m o r e cases , t h e y wou ld be r e q u i r e d 
to be g iven in all . O t h e r w i s e , e r r o n e o u s conc lus ions m i g h t be d r a w n in 
r e l a t i o n to t h o s e cases w h e r e r e a s o n s w e r e re fused , involving e i t h e r 
un jus t imp l i ca t i ons r e g a r d i n g t h e gui l t of s o m e ind iv idua l s or susp ic ions 
of m a l p r a c t i c e ; 

(ii) t h e r e a s o n not to p r o s e c u t e m i g h t of ten be t h e unava i l ab i l i t y of a 
p a r t i c u l a r i t e m of ev idence e s sen t i a l to e s t ab l i sh t h e case (for e x a m p l e , 
s u d d e n d e a t h or flight of a w i tne s s or i n t i m i d a t i o n ) . T o ind i ca t e such a 
fac tor as t he sole r e a s o n for not p r o s e c u t i n g m i g h t lead to a s s u m p t i o n s of 
gui l t in t h e publ ic e s t i m a t i o n ; 

(iii) t h e p u b l i c a t i o n of t h e r e a s o n s m i g h t cause pa in or d a m a g e to 
p e r s o n s o t h e r t h a n t h e suspec t (for e x a m p l e , t he a s s e s s m e n t of t h e 
c red ib i l i ty or m e n t a l cond i t ion of t h e v ic t im or o t h e r w i t n e s s e s ) ; 

(iv) in a s u b s t a n t i a l c a t e g o r y of cases , dec i s ions no t to p r o s e c u t e w e r e 
b a s e d on the D P P ' s a s s e s s m e n t of t he publ ic i n t e r e s t . W h e r e t he sole 
r e a s o n no t t o p r o s e c u t e was t he age , m e n t a l or physical h e a l t h of t h e 
suspec t , pub l i ca t ion would not be a p p r o p r i a t e a n d could lead to unjus t 
imp l i ca t ions ; 

(v) t h e r e m i g h t be c o n s i d e r a t i o n s of n a t i o n a l s ecu r i t y which affected 
t h e safe ty of ind iv idua l s (for e x a m p l e , w h e r e no p r o s e c u t i o n could safely or 
fairly be b r o u g h t w i thou t d isc los ing i n f o r m a t i o n which would be of 
a s s i s t ance to t e r r o r i s t o r g a n i s a t i o n s , wou ld i m p a i r t h e effect iveness of 
t h e c o u n t e r - t e r r o r i s t o p e r a t i o n s of t he secur i ty forces or e n d a n g e r t h e 
lives of such p e r s o n n e l a n d t he i r fami l ies or i n f o r m a n t s ) . 

88. Dec i s ions of t he D P P not to p r o s e c u t e have b e e n subject to 
app l i c a t i ons for j u d i c i a l review in t he H i g h C o u r t . 

In R. v. DPP, ex parte C (1995) 1 C r i m i n a l A p p e a l R e p o r t s 141, 
Lord J u s t i c e K e n n e d y held , c o n c e r n i n g a decis ion of t h e D P P not to 
p r o s e c u t e in a n a l l eged case of bugge ry : 

"From all of those decisions it seems to me that in the context of the present case this 
court can be persuaded to act if and only if it is demonstra ted to us that the Director of 
Public Prosecutions acting through the Crown Prosecution Service arrived at the 
decision not to prosecute: 

(1) because of some unlawful policy (such as the hypothetical decision in Blackburn 
not to prosecute where the value of goods stolen was below £100); 
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(2) because the Director of Public Prosecutions failed to act in accordance with his 
own settled policy as set out in the code; or 

(3) because the decision was perverse. It was a decision at which no reasonable 
prosecutor could have arrived." 

89 . In t h e case o f / ? , v. the DPP and Others, ex parte Timothy Jones, t h e 

Divis ional C o u r t on 22 M a r c h 2000 q u a s h e d a dec is ion not to [prosecute 

for a l leged gross neg l igence c a u s i n g a d e a t h in dock u n l o a d i n g on t h e 

bas is t h a t t h e r e a s o n s given by the D P P - t h a t t h e ev idence was no t 

sufficient to provide a rea l i s t i c p rospec t of sat isfying a j u r y - r e q u i r e d 

fu r the r e x p l a n a t i o n . 

90. R. v. DPP, ex parte Patricia Manning and Elizabeth Manning (dec is ion of 

t h e Divis ional C o u r t of 1 7 M a y 2000) , c o n c e r n e d t h e D P P ' s decis ion no t to 

p r o s e c u t e a n y p r i son officer for m a n s l a u g h t e r in r e spec t of t he d e a t h of a 

p r i sone r , a l t h o u g h the i n q u e s t j u r y h a d r e a c h e d a verd ic t of unlawful 

d e a t h - t h e r e was ev idence t h a t p r i son officers h a d u s e d a neck lock 

which was fo rb idden a n d d a n g e r o u s . T h e D P P rev iewing the case still 

conc luded t h a t t h e C r o w n would be u n a b l e to e s t ab l i sh m a n s l a u g h t e r 

from gross neg l igence . T h e L o r d C h i e f Jus t i ce n o t e d : 

"Authority makes clear that a decision by the Director not to prosecute is susceptible 
to judicial review: see, for example, R. v. Director of Public Prosecutions, ex parte C [1995] 1 
Cr. App. R. 136. But, as the decided cases also make clear, the power of review is one to 
be sparingly exercised. The reasons for this are clear. The primary decision to prosecute 
or not to prosecute is entrusted by Parl iament to the Director as head of an 
independent , professional prosecuting service, answerable to the Attorney General in 
his role as guardian of the public interest, and to no-one else. It makes no difference 
that in practice the decision will ordinarily be taken by a senior member of the CPS, as 
it was here, and not by the Director personally. In any borderline case the decision may 
be one of acute difficulty, since while a defendant whom a jury would be likely to convict 
should properly be brought to just ice and tried, a defendant whom a jury would be likely 
to acquit should not be subjected to the t rauma inherent in a criminal trial. If, in a case 
such as the present , the Director 's provisional decision is not to prosecute, that decision 
will be subject to review by Senior Treasury Counsel who will exercise an independent 
professional judgment . The Director and his officials (and Senior Treasury Counsel 
when consulted) will bring to their task of deciding whether to prosecute an experience 
and expertise which most courts called upon to review their decisions could not match. 
In most cases the decision will turn not on an analysis of the relevant legal principles but 
on the exercise of an informed judgment of how a case against a part icular defendant, if 
brought, would be likely to fare in the context of a criminal trial before (in a serious case 
such as this) a jury. This exercise of judgment involves an assessment of the s t rength, by 
the end of the trial, of the evidence against the defendant and of the likely defences. It 
will often be impossible to stigmatise a judgment on such mat te r s as wrong even if one 
disagrees with it. So the courts will not easily find that a decision not to prosecute is bad 
in law, on which basis alone the court is entit led to interfere. At the same t ime, the 
standard of review should not be set too high, since judicial review is the only means by 
which the citizen can seek redress against a decision not to prosecute and if the test were 
too exacting an effective remedy would be denied." 
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As r e g a r d s w h e t h e r t he D P P had a d u t y to give r e a s o n s , t h e Lord C h i e f 

J u s t i c e said: 

"It is not contended that the Director is subject to an obligation to give reasons in 
every case in which he decides not to prosecute. Even in the small and very narrowly 
deiined cases which meet Mr Blake's conditions set out above, we do not understand 
domestic law or the jur isprudence of the European Court of H u m a n Rights to impose 
an absolute and unqualified obligation to give reasons for a decision not to prosecute. 
But the right to life is the most fundamental of all human rights. It is put at the 
forefront of the Convention. The power to derogate from it is very limited. The dea th 
of a person in the custody of the State must always arouse concern, as recognised by 
section 8( l ) (c) , (3)(b) and (6) of the Coroner 's Act 1988, and if the death resulted from 
violence inflicted by agents of the State that concern must be profound. The holding of 
an inquest in public by an independent judicial official, the coroner, in which interested 
part ies are able to participate must in our view be regarded as a full and effective inquiry 
(seeMcCann v. United Kingdom [1996] 21 EHRR 97, paragraphs 159 to lf)4). Where such 
an inquest following a proper direction to the jury culminates in a lawful verdict of 
unlawful killing implicating a person who, although not named in the verdict, is clearly 
identified, who is living and whose whereabouts are known, the ordinary expectation 
would naturally be that a prosecution would follow. In the absence of compelling 
grounds for not giving reasons, we would expect the Director to give reasons in such a 
case: to meet the reasonable expectation of interested parties that either a prosecution 
would follow or a reasonable explanation for not prosecuting be given, to vindicate the 
Director 's decision by showing that solid grounds exist for what might otherwise appear 
to be a surprising or even inexplicable decision and to meet the European Court 's 
expectation that if a prosecution is not to follow a plausible explanation will be given. 
We would be very surprised if such a general practice were not welcome to Members of 
Parl iament whose consti tuents have died in such circumstances. We readily accept that 
such reasons would have to be drawn with care and skill so as to respect third part)" and 
public interests and avoid undue prejudice to those who would have no opportunity to 
defend themselves. We also accept that t ime and skill would be needed to prepare a 
summary which was reasonably brief but did not distort the true basis of the decision. 
But the number of cases which meet Mr Blake's conditions is very small (we were told 
that since 1981, including deaths in police custody, there have been seven such cases), 
and the time and expense involved could scarcely be greater than that involved in 
resisting an application for judicial review. In any event it would seem to be wrong in 
principle to require the citizen to make a complaint of unlawfulness against the Director 
in order to obtain a response which good administrative practice would in the ordinary 
course require." 

O n th is bas is , t h e cour t r ev iewed w h e t h e r t h e r e a s o n s g iven by t h e D P P 

in t h a t case w e r e in a c c o r d a n c e w i t h t he C o d e for C r o w n P r o s e c u t o r s a n d 

c a p a b l e of s u p p o r t i n g a dec is ion not t o p r o s e c u t e . It found t h a t t h e 

dec is ion h a d failed to t a k e r e l e v a n t m a t t e r s i n to a c c o u n t a n d t h a t th is 

v i t i a t ed t h e dec i s ion no t to p r o s e c u t e . T h e dec is ion w a s q u a s h e d a n d the 

D P P was r e q u i r e d to r e c o n s i d e r his dec is ion w h e t h e r or no t to p r o s e c u t e . 

9 1 . O n 7 J u n e 2000 in t h e case of an app l i ca t ion by Dav id A d a m s for 

j ud i c i a l review, t he H i g h C o u r t in N o r t h e r n I r e l a n d cons ide r ed t h e 

a p p l i c a n t ' s c la im t h a t t h e D P P had failed to give a d e q u a t e a n d 

in te l l ig ib le r e a s o n s for his dec is ion not to p r o s e c u t e any police officer 
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c o n c e r n e d in t h e a r r e s t d u r i n g which he h a d suffered se r ious in jur ies a n d 
for which in civil p r o c e e d i n g s he h a d o b t a i n e d a n a w a r d of d a m a g e s 
a g a i n s t t h e pol ice . It n o t e d t h a t t h e r e was no s t a t u t o r y ob l iga t ion on t h e 
D P P u n d e r t he 1972 O r d e r to give r e a s o n s a n d c o n s i d e r e d t h a t no d u t y to 
give r e a s o n s could be imp l i ed . T h e fact t h a t t h e D P P in E n g l a n d a n d 
W a l e s h a d in a n u m b e r of cases fu rn i shed d e t a i l e d r e a s o n s , w h e t h e r f rom 
i n c r e a s i n g c o n c e r n for t r a n s p a r e n c y or in t h e i n t e r e s t s of t h e v ic t im ' s 
fami l ies , was a m a t t e r for his d i sc re t ion . It conc luded on t h e bas is of 
a u t h o r i t i e s t h a t only in e x c e p t i o n a l cases such as t h e Manning case (see 
p a r a g r a p h 90 above) would t h e D P P be r e q u i r e d to furn ish r e a s o n s to a 
v ic t im for fai l ing to p r o s e c u t e a n d t h a t rev iew should be l imi ted to w h e r e 
t h e p r inc ip les ident i f ied by Lord J u s t i c e K e n n e d y (see p a r a g r a p h 88 
above) w e r e inf r inged . N o t w i t h s t a n d i n g t h e f indings in t he civil case , 
it was not p e r s u a d e d t h a t t h e D P P h a d a c t e d in such an a b e r r a n t , 
inexpl icab le or i r r a t i o n a l m a n n e r t h a t t h e case c r ied ou t for r e a s o n s to be 
fu rn i shed as to why he h a d so ac t ed . 

III . R E L E V A N T I N T E R N A T I O N A L LAW A N D P R A C T I C E 

A. T h e U n i t e d N a t i o n s 

92. T h e U n i t e d N a t i o n s Bas ic P r inc ip l e s on t h e U s e of Force a n d 
F i r e a r m s by L a w E n f o r c e m e n t Officials ( U N Force a n d F i r e a r m s 
Pr inc ip les ) w e r e a d o p t e d on 7 S e p t e m b e r 1990 by t h e 8 t h U n i t e d N a t i o n s 
C o n g r e s s on t h e P r e v e n t i o n of C r i m e a n d t h e T r e a t m e n t of O f f e n d e r s . 

93 . P a r a g r a p h 9 of t h e U N Force a n d F i r e a r m s P r inc ip le s p rov ides , 
inter alia, t h a t t h e " i n t e n t i o n a l l e tha l use of f i r e a r m s m a y only be m a d e 
w h e n s t r ic t ly u n a v o i d a b l e in o r d e r to p r o t e c t life". 

94. O t h e r r e l evan t provis ions r e a d as follows: 

Paragraph 10 

"... law enforcement officials shall identify themselves as such and shall give a clear 
warning of their intent to use firearms, with sufficient time for the warnings to be 
observed, unless to do so would unduly place the law enforcement officials at risk or 
would create a risk of dea th or serious harm to other persons, or would be clearly 
inappropriate or pointless in the circumstances of the incident." 

Paragraph 22 

"... Governments and law enforcement agencies shall ensure that an effective review 
process is available and that independent administrative or prosecutorial authori t ies are 
in a position to exercise jurisdiction in appropriate circumstances. In cases of dea th and 
serious injury or other grave consequences, a detailed report shall be sent promptly to 
the competent authori t ies responsible for administrative review and judicial control." 
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Paragraph 23 

"Persons affected by the use of force and firearms or their legal representatives shall 
have access to an independent process, including a judicial process. In the event of the 
dea th of such persons, this provision shall apply to their dependants accordingly." 

95 . P a r a g r a p h 9 of t h e U n i t e d N a t i o n s P r inc ip l e s on t h e Effective 

P r e v e n t i o n a n d Inves t i ga t i on of E x t r a - l e g a l , A r b i t r a r y a n d S u m m a r y 

E x e c u t i o n s ( U N Pr inc ip les on E x t r a - l e g a l E x e c u t i o n s ) , a d o p t e d on 24 M a y 

1989 by t h e E c o n o m i c a n d Social Counc i l in R e s o l u t i o n 1989/65, p rov ides , 

inter alia: 

"There shall be a thorough, prompt and impartial investigation of all suspected cases of 
extra-legal, arbi trary and summary executions, including cases where complaints by 
relatives or other reliable reports suggest unnatura l death in the above circumstances. . . ." 

96. P a r a g r a p h s 10 to 17 of t h e U N Pr inc ip l e s on E x t r a - l e g a l E x e c u t i o n s 
c o n t a i n a se r ies of d e t a i l e d r e q u i r e m e n t s t h a t shou ld be obse rved by 
inves t iga t ive p r o c e d u r e s in to such d e a t h s . 

P a r a g r a p h 10 s t a t e s , inter alia: 

"The investigative authority shall have the power to obtain all the information 
necessary to the inquiry. Those persons conducting the inquiry ... shall also have the 
authori ty to oblige officials allegedly involved in any such executions to appear and 
testify. ..." 

P a r a g r a p h 11 specifies: 

"In cases in which the established investigative procedures are inadequate because of 
a lack of expertise or impartiality, because of the importance of the ma t t e r or because of 
the apparent existence of a pa t te rn of abuse, and in cases where there are complaints 
from the family of the victim about these inadequacies or other substantial reasons, 
Governments shall pursue investigations through an independent commission of 
inquiry or similar procedure. Members of such a commission shall be chosen for their 
recognised impartiality, competence and independence as individuals. In particular, 
they shall be independent of any institution, agency or person that may be the subject 
of the inquiry. The commission shall have the authori ty to obtain all information 
necessary to the inquiry and shall conduct the inquiry as provided in these Principles." 

P a r a g r a p h 16 p rov ides , inter alia: 

"Families of the deceased and their legal representatives shall be informed of, and 
have access to, any hearing as well as all information relevant to the investigation and 
shall be entitled to present other evidence. ..." 

P a r a g r a p h 17 prov ides , inter alia: 

"A writ ten report shall be made within a reasonable time on the methods and findings 
of such investigations. The report shall be made public immediately and shall include 
the scope of the inquiry, procedures, methods used to evaluate evidence as well as 
conclusions and recommendations based on findings of fact and on applicable law. ..." 

97. T h e " M i n n e s o t a P r o t o c o l " (mode l pro tocol for a legal i nves t iga t ion 

of ex t r a - l ega l , a r b i t r a r y a n d s u m m a r y e x e c u t i o n s , c o n t a i n e d in t he U n i t e d 
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N a t i o n s M a n u a l on t he Effective P r e v e n t i o n a n d I n v e s t i g a t i o n of E x t r a 
legal , A r b i t r a r y a n d S u m m a r y Execu t ions ) p rov ides , inter alia, in Sec t ion 
B on the " P u r p o s e s of a n inqu i ry" : 

"As set out in paragraph 9 of the Principles, the broad purpose of an inquiry is to 
discover the t ru th about the events leading to the suspicious death of a victim. To fulfil 
that purpose, those conducting the inquiry shall, at a minimum, seek: 

(a) to identify the victim; 

(b) to recover and preserve evidentiary material related to the death to aid in any 
potential prosecution of those responsible; 

(c) to identify possible witnesses and obtain s ta tements from them concerning the 
death; 

(d) to de termine the cause, manner , location and time of death , as well as any 
pat tern or practice that may have brought about the death; 

(e) to distinguish between natural death, accidental death , suicide and homicide; 

(I) to identify and apprehend the person(s) involved in the death; 

(g) to bring the suspected perpetrator(s) before a competent court established by
law." 

In Sec t ion D, it is s t a t e d t h a t "in cases w h e r e g o v e r n m e n t i nvo lvemen t 
is s u s p e c t e d , a n object ive a n d i m p a r t i a l i nves t iga t ion m a y not be poss ible 
un les s a specia l c o m m i s s i o n of inqu i ry is e s t a b l i s h e d " . 

B. T h e E u r o p e a n C o m m i t t e e f o r t h e P r e v e n t i o n o f T o r t u r e 

98. In t h e r e p o r t on i ts visit to t he U n i t e d K i n g d o m a n d the Isle of M a n 
from 8 to 17 S e p t e m b e r 1997, p u b l i s h e d on 13 J a n u a r y 2000, t he E u r o p e a n 
C o m m i t t e e for t h e P r e v e n t i o n of T o r t u r e ( C P T ) r ev iewed the s y s t e m of 
p r e f e r r i n g c r i m i n a l a n d d i sc ip l ina ry c h a r g e s a g a i n s t police officers 
accused of i l l - t r e a t m e n t . It c o m m e n t e d , inter alia, on t h e s ta t i s t i ca l ly few 
c r i m i n a l p r o s e c u t i o n s a n d d i sc ip l ina ry p r o c e e d i n g s wh ich w e r e b r o u g h t , 
a n d ident i f ied c e r t a i n a s p e c t s of t he p r o c e d u r e s wh ich cas t d o u b t on t h e i r 
ef fect iveness . 

T h e chief officers a p p o i n t e d officers f rom the s a m e force to c o n d u c t t he 
i nves t iga t ions , save in e x c e p t i o n a l cases w h e r e t h e y a p p o i n t e d a n officer 
f rom a n o t h e r force, and t h e major i ty of i nves t iga t ions w e r e u n s u p e r v i s e d 
by the Police C o m p l a i n t s A u t h o r i t y . 

T h e r e p o r t s t a t e d in p a r a g r a p h 55 et seq. : 

"As already indicated, the CPT itself enter ta ins reservations about whether the PCA 
[Police Complaints Authori ty] , even equipped with the enhanced powers which have 
been proposed, will be capable of persuading public opinion that complaints against 
the police are vigorously investigated. In the view of the CPT, the creation of a fully-fledged 
independent investigating agency would be a most welcome development. Such a body should certainly, 
like the PCA, have the power to direct that disciplinary proceedings be instigated against police officers. 
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Further, in the interests of bolstering public confidence, it might also be thought appropriate that such a 
body be invested with the power to remit a case directly to the CPS [Crown Prosecution Service] for 
consideration oj whether or not criminal proceedings should be brought. 

In any event, the CPT recommends that the role of the 'chief officer' within the existing system be 
reviewed. To take the example of one Metropoli tan Police officer to whom certain of the 
chief officer's functions have been delegated (the Director of the CIB [Criminal 
Investigations Bureau]) , he is currently expected to: seek dispensations from the PCA; 
appoint investigating police officers and assume managerial responsibility for their 
work; determine whether an investigating officer's report indicates that a criminal 
offence may have been committed; decide whether to bring disciplinary proceedings 
against a police officer on the basis of an investigating officer's report , and liaise with 
the PCA on this question; de termine which disciplinary charges should be brought 
against an officer who is to face charges; in civil cases, negotiate set t lement strategics 
and authorise payments into court. It is doubtful whether it is realistic to expect any 
single official to be able to perform all of these functions in an entirely independent 
a n d impartial way. 

57. ... Reference should also be made to the high degree of public interest in CPS 
decisions regarding the prosecution of police officers (especially in cases involving 
allegations of serious misconduct). Confidence about the manner in which such 
decisions are reached would certainly be s t rengthened were the CPS to be obliged to 
give detailed reasons in cases where it was decided that no criminal proceedings should 
be brought. The C P T recommends that such a requirement be introduced." 

THE LAW 

I. A L L E G E D V I O L A T I O N S O F A R T I C L E 2 O F T H E C O N V E N T I O N 

99. T h e a p p l i c a n t s u b m i t t e d t h a t his f a t h e r G e r v a i s e M c K e r r h a d b e e n 
unjus t i f iably ki l led a n d t h a t t h e r e h a d b e e n no effective i nves t i ga t ion in to 
t h e c i r c u m s t a n c e s of his d e a t h . H e re l ied on Ar t ic le 2 of t h e C o n v e n t i o n , 
wh ich p rov ides : 

" 1 . Everyone's right to life shall be protected by law. No one shall be deprived of his 
life intentionally save in the execution of a sentence of a court following his conviction of 
a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article 
when it results from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 
detained; 

(c) in action lawfully taken for the purpose of quelling a riot or insurrection." 
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A. T h e s u b m i s s i o n s m a d e t o t h e C o u r t 

/. The applicant 

100. T h e a p p l i c a n t s u b m i t t e d t h a t t h e d e a t h of his f a the r was t h e 
resu l t of t h e u n n e c e s s a r y a n d d i s p r o p o r t i o n a t e use of force by a n R U C 
officer a n d t h a t his f a t h e r was t h e v ic t im of a shoot- to-ki l l jjolicy o p e r a t e d 
by t h e g o v e r n m e n t of t h e U n i t e d K i n g d o m in N o r t h e r n I r e l a n d . H e 
r e f e r r ed , inter alia, to r e p o r t s by A m n e s t y I n t e r n a t i o n a l a n d H u m a n 
R i g h t s W a t c h , as well as to s t a t e m e n t s m a d e by J o h n S t a lke r , a sen io r 
p o l i c e m a n , w h o ca r r i ed ou t a n inves t iga t ion in to a l l ega t ions of such a 
policy. H e a r g u e d t h a t th i s case could no t be looked a t in i so la t ion f rom 
t h e o t h e r cases in N o r t h e r n I r e l a n d involving t h e use of l e tha l force by 
S t a t e a g e n t s . In th i s c o n t e x t , it could be s e e n on analys is of d e a t h s c a u s e d 
by l e tha l force b e t w e e n 1969 a n d 1994 t h a t t h e r e was a t t h e m a t e r i a l t i m e 
a p r a c t i c e w h e r e b y suspec t s w e r e a r b i t r a r i l y ki l led r a t h e r t h a n a r r e s t e d . 
H e p o i n t e d to t he c o m m o n f e a t u r e s of p r e - p l a n n i n g b a s e d on in t e l l i gence 
from i n f o r m e r s , t h e d e p l o y m e n t of specia l is t m i l i t a ry or police u n i t s a n d 
t h e m a x i m u m use of force. In th i s case , t he specia l ly t r a i n e d R U C officers 
shot a t t he ca r u s ing over 109 r o u n d s , ki l l ing t h r e e u n a r m e d m e n , w i t h o u t 
any a t t e m p t to effect a n a r r e s t r a t h e r t h a n u s e l e tha l force. T h i s could not 
be r e g a r d e d as t h e use of m i n i m u m or p r o p o r t i o n a t e force. 

101. T h e i n a d e q u a t e inves t iga t ions i n to th i s a n d o t h e r cases w e r e a lso 
ev idence of official t o l e r a n c e on the p a r t of t h e S t a t e of t h e use of unlawful 
l e tha l force. H e r e , the police officers involved in t he s h o o t i n g w e r e a l lowed 
to leave t h e scene wi th t he i r w e a p o n s ; t h e r e was a de l ay before t h e 
C r i m i n a l Inves t i ga t i on D e p a r t m e n t (C ID) were a l lowed access to t hose 
officers for q u e s t i o n i n g ; C I D officers w e r e g iven inco r r ec t i n f o r m a t i o n 
a b o u t w h e r e t h e shoo t ings b e g a n ; m a n y c a r t r i d g e cases of fired r o u n d s 
w e r e neve r found; twen ty -one m o n t h s a f te r t he even t f r a g m e n t s of t h e 
bul le t t h a t killed t he d r ive r w e r e found still e m b e d d e d in t h e ca r a n d 
n o a d e q u a t e s t e p s w e r e t a k e n to find i n d e p e n d e n t eyewi tnes ses . T h e 
aj jpl icant r e f e r r ed to t h e d e s c r i p t i o n of t h e police inves t iga t ion c o n t a i n e d 
in t h e book w r i t t e n by M r S t a l k e r , who said t h a t t h e r e was a shockingly low 
s t a n d a r d of bas ic t e c h n i q u e s , a n d a s s e r t e d t h a t pol ice officers h a d 
t a m p e r e d w i t h t h e scene a n d effectively o b s t r u c t e d t h e inves t iga t ion . 

102. T h e app l i can t a lso re l ied on t h e accoun t of M r S t a l k e r as showing 
t h a t t h e ki l l ing which he h a d inves t iga t ed was unlawful a n d p a r t of a tac i t 
shoot- to-ki l l policy, a n d r e fe r r ed to ev idence of f u r t h e r o b s t r u c t i o n of 
inves t iga t ions in t h e d e a t h of Michae l T i g h e , w h e r e t h e surve i l lance t a p e 
had been w i thhe ld by M I 5 (Secur i ty Service B u r e a u ) , as s u b s t a n t i a t i n g t h a t 
t he t h r e e inc iden t s u n d e r M r S t a lke r ' s inves t iga t ion w e r e p a r t of t h e shoot -
to-kill policy. H e s u b m i t t e d t h a t a close s c ru t iny of t he avai lable m a t e r i a l 
showed t h a t t he d e p r i v a t i o n of life d id not resu l t from t h e use of force 
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which was no m o r e t h a n abso lu te ly necessa ry . T o the e x t e n t t h a t t he C o u r t 
felt t h e r e w e r e any issues to resolve , it shou ld of its own m o t i o n ob t a in t h e 
n e c e s s a r y m a t e r i a l by u n d e r t a k i n g a n inves t iga t ion u n d e r Ar t ic le 38 § 1 (a) 
of t h e C o n v e n t i o n . 

103. T h e a p p l i c a n t f u r t h e r s u b m i t t e d t h a t t h e r e h a d b e e n no effective 
official i nves t i ga t ion c a r r i e d ou t in to t he ki l l ing, re ly ing on t h e 
i n t e r n a t i o n a l s t a n d a r d s set out in t he M i n n e s o t a P ro toco l . H e a r g u e d 
t h a t t h e R U C inves t i ga t ion was i n a d e q u a t e a n d f lawed by its lack of 
i n d e p e n d e n c e a n d lack of publ ic i ty . T h e D P P ' s own role was l imi ted by 
the R U C inves t iga t ion , a n d a n y p r o s e c u t i o n on the basis of t h a t 
i nves t i ga t ion was no t c a p a b l e of r e m e d y i n g those def ic iencies . F u r t h e r , a t 
t h e t r i a l , t he j u d g e d i smi s sed t h e case w i t h o u t h e a r i n g t h e police officers, 
m a k i n g con t rove r s i a l c o m m e n t s imp ly ing jud i c i a l a p p r o v a l of e x t r a 
jud i c i a l a s s a s s i n a t i o n s . T h e i n q u e s t was f lawed by t h e de lays , t he l imi t ed 
scope of t he inqu i ry , a lack of legal aid for r e l a t ives , a lack of access to 
d o c u m e n t s a n d w i t n e s s s t a t e m e n t s , t h e non -compe l l ab i l i t y of secur i ty -
force or police w i tne s se s a n d the use of publ ic i n t e r e s t i m m u n i t y 
ce r t i f i ca te s . T h e G o v e r n m e n t could not re ly on civil p r o c e e d i n g s e i t h e r as 
th i s d e p e n d e d on t h e in i t ia t ive of t h e d e c e a s e d ' s family. 

2. The Government 

104. Whi le t he G o v e r n m e n t did not accep t t he app l i can t ' s c la ims u n d e r 
Ar t ic le 2 t h a t his f a the r was killed by an excessive or unjust i f ied use of force, 
t h e y cons ide red t h a t it would be wholly i n a p p r o p r i a t e for t he C o u r t to seek 
i tself to d e t e r m i n e t h e issues of fact a r i s ing from the subs t an t ive issues of 
Ar t ic le 2. T h i s m i g h t involve t h e C o u r t s eek ing to resolve issues , a n d 
p e r h a p s e x a m i n i n g wi tnesses a n d c o n d u c t i n g h e a r i n g s , a t t he s a m e t i m e as 
t h e H i g h C o u r t in N o r t h e r n I r e l and , wi th a rea l risk of incons i s ten t f indings . 
It would allow the app l i can t to fo rum-shop a n d would t h u s u n d e r m i n e t h e 
p r inc ip le of e x h a u s t i o n of d o m e s t i c r e m e d i e s . T h e y s u b m i t t e d t h a t t h e r e 
w e r e in any event cons ide rab le p rac t ica l difficulties involved in t he C o u r t 
p u r s u i n g an e x a m i n a t i o n of t he subs t an t ive a spec t s of Art ic le 2 as t h e 
fac tua l issues would be n u m e r o u s a n d complex , involving live ev idence 
wi th a s u b s t a n t i a l n u m b e r of w i tnesses . T h i s p r i m a r y fact-f inding exerc i se 
should no t be p e r f o r m e d twice, in pa ra l l e l , such an u n d e r t a k i n g w a s t i n g 
cour t t i m e a n d m o n e y and giving rise to a rea l risk of p re jud ice in hav ing to 
de fend two se ts of p roceed ings s imu l t aneous ly . 

105. In so far as t h e a p p l i c a n t invi ted t h e C o u r t to find a p rac t i ce of 
ki l l ing r a t h e r t h a n a r r e s t i n g t e r r o r i s t s u s p e c t s , th is a l l ega t ion was 
e m p h a t i c a l l y d e n i e d . T h e G o v e r n m e n t s u b m i t t e d t h a t such a wide -
r a n g i n g a l l ega t ion , ca l l ing in to q u e s t i o n every a n t i - t e r r o r i s t o p e r a t i o n 
over t h e last t h i r t y y e a r s , w e n t far beyond t h e scope of th i s app l i ca t i on 
a n d r e f e r r e d to m a t t e r s not before th is C o u r t . T h e y d e n i e d t h a t t h e r e 
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h a d b e e n a n y o b s t r u c t i o n to t h e police i nves t i ga t ion in th i s case , p o i n t i n g 
out t h a t t h e a l l ega t ions m a d e by M r S t a l k e r h a d b e e n d i s p u t e d by t h e 
R U C as i n a c c u r a t e a n d c o n t a i n i n g m i s r e p r e s e n t a t i o n s (see p a r a g r a p h 33 
above ) . It was n e c e s s a r y for t he officers ' safe ty for t h e m to leave t h e s cene , 
a n d all t h e n e c e s s a r y p r o c e d u r e s a t t h e scene of t h e c r i m e had b e e n 
c a r r i e d ou t . T h e fact t h a t t h e t h r e e officers had b e e n i n s t r u c t e d no t to 
refer to c e r t a i n m a t t e r s was u n c o v e r e d by the i n v e s t i g a t i n g officers w h o 
w e r e not effectively p r e v e n t e d from e s t a b l i s h i n g the facts . T h e S t a l k e r / 
S a m p s o n i n q u i r y was a powerful i nd ica t ion of t h e G o v e r n m e n t ' s 
c o m m i t m e n t to p u n i s h i n g all c r i m e , whoeve r t he p e r p e t r a t o r . T h e 
r e su l t s of t h e inqu i ry showed t h a t s o m e offences of o b s t r u c t i o n had t a k e n 
p lace and , a l t h o u g h it h a d not b e e n in t he publ ic i n t e r e s t to i n s t i t u t e a n y 
c r i m i n a l p r o c e e d i n g s , d i sc ip l ina ry p r o c e e d i n g s h a d b e e n b r o u g h t a g a i n s t 
e igh t officers (see p a r a g r a p h 30 above) . 

106. T h e G o v e r n m e n t f u r t h e r d e n i e d t h a t d o m e s t i c law in any way 
failed to comply w i t h t h e r e q u i r e m e n t s of Ar t ic le 2. T h e y a r g u e d t h a t t he 
p r o c e d u r a l a spec t of th i s provis ion was sat isf ied by t h e c o m b i n a t i o n of 
p r o c e d u r e s ava i lab le in N o r t h e r n I r e l a n d , n a m e l y , t h e p r o m p t a n d 
t h o r o u g h (police inves t iga t ion which was supe rv i sed by the D P P , t he 
c r i m i n a l t r i a l , t h e i n q u e s t [proceedings a n d civil p r o c e e d i n g s . T h e s e 
s e c u r e d t h e f u n d a m e n t a l p u r p o s e of t h e p r o c e d u r a l ob l iga t ion , in t h a t 
t h e y p rov ided for effective accoun t ab i l i t y for t he use of l e tha l force by 
S t a t e a g e n t s . T h i s d id not r e q u i r e t h a t convic t ions be ach ieved bu t t h a t 
t h e i nves t i ga t ion was c a p a b l e of l e ad ing to a p r o s e c u t i o n , which was t h e 
case in th i s app l i ca t i on . T h e y also p o i n t e d ou t t h a t e a c h case h a d to be 
j u d g e d on t h e facts s ince t h e effect iveness of any p r o c e d u r a l i n g r e d i e n t 
m a y vary w i t h t h e c i r c u m s t a n c e s . In t h e p r e s e n t case , t h e y s u b m i t t e d t h a t 
t h e ava i lab le p r o c e d u r e s t o g e t h e r p rov ided the n e c e s s a r y effect iveness , 
i n d e p e n d e n c e a n d t r a n s p a r e n c y by way of s a f e g u a r d a g a i n s t a b u s e . 

3. The Northern Ireland Human Rights Commission 

107. R e f e r r i n g to r e l e v a n t i n t e r n a t i o n a l s t a n d a r d s c o n c e r n i n g the 
r igh t to life (for e x a m p l e , t h e I n t e r - A m e r i c a n C o u r t of H u m a n R i g h t s ' 
case- law a n d t h e findings of t h e U n i t e d N a t i o n s H u m a n R i g h t s 
C o m m i t t e e ) , t h e N o r t h e r n I r e l and H u m a n R i g h t s C o m m i s s i o n 
s u b m i t t e d t h a t t he S t a t e h a d to ca r ry out an effective official 
i nves t iga t ion w h e n an a g e n t of t he S t a t e w a s involved or i m p l i c a t e d in 
t h e use of l e tha l force. I n t e r n a l a ccoun t ab i l i t y p r o c e d u r e s h a d to satisfy 
t he s t a n d a r d s of effect iveness , i n d e p e n d e n c e , t r a n s p a r e n c y a n d 
p r o m p t n e s s , a n d fac i l i ta te pun i t ive s a n c t i o n s . It was , however , in t h e i r 
view not sufficient for a S t a t e to d e c l a r e t h a t , whi le c e r t a i n m e c h a n i s m s 
w e r e i n a d e q u a t e , a n u m b e r of such m e c h a n i s m s could t o g e t h e r p rov ide 
t he n e c e s s a r y p r o t e c t i o n . T h e y s u b m i t t e d t h a t t h e inves t iga t ive 
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m e c h a n i s m s re l ied on in th is ca se , s e p a r a t e l y or in c o m b i n a t i o n , failed to 
d o so. T h e y r e f e r r e d , inter alia, to t he p r o b l e m a t i c role of t h e R U C in 
N o r t h e r n I r e l a n d , t h e a l l eged ly se r ious def ic iencies in t h e m e c h a n i s m s of 
police accoun tab i l i t y , t h e l i m i t e d scope of a n d de lays in i n q u e s t s a n d t h e 
imposs ib i l i ty of c o m p e l l i n g of t he m e m b e r s of t h e secur i ty forces w h o have 
u s e d l e tha l force to a p p e a r a t i n q u e s t s . T h e y d r e w the C o u r t ' s a t t e n t i o n to 
t h e form of i nqu i ry c a r r i e d ou t in Sco t l and u n d e r t he Sheriff, a j u d g e of 
c r i m i n a l a n d civil j u r i s d i c t i o n , w h e r e t h e next -of -k in have a r i g h t to 
a p p e a r . T h e y u r g e d t h e C o u r t to t a k e t h e o p p o r t u n i t y to give p rec i se 
g u i d a n c e as to t h e fo rm which inves t i ga t ions i n to t h e use of l e tha l force 
by S t a t e a g e n t s shou ld t a k e . 

B. T h e C o u r t ' s a s s e s s m e n t 

1. General principles 

108. Ar t ic le 2, wh ich s a f e g u a r d s t h e r igh t to life a n d se t s o u t t h e 
c i r c u m s t a n c e s w h e r e d e p r i v a t i o n of life m a y be jus t i f i ed , r a n k s as one of 
t h e mos t f u n d a m e n t a l provis ions of t he C o n v e n t i o n , to wh ich in p e a c e t i m e 
no d e r o g a t i o n is p e r m i t t e d u n d e r Ar t i c l e 15. T o g e t h e r w i t h Ar t ic le 3 , it 
a lso e n s h r i n e s o n e of t h e bas ic va lues of t h e d e m o c r a t i c socie t ies m a k i n g 
u p t h e Counc i l of E u r o p e . T h e c i r c u m s t a n c e s in which d e p r i v a t i o n of life 
m a y be jus t i f i ed m u s t t h e r e f o r e be s t r ic t ly c o n s t r u e d . T h e object a n d 
p u r p o s e of t h e C o n v e n t i o n as an i n s t r u m e n t for t he p r o t e c t i o n of 
ind iv idua l h u m a n be ings a lso r e q u i r e s t h a t Ar t i c l e 2 be i n t e r p r e t e d a n d 
app l i ed so as to m a k e its s a f e g u a r d s p rac t i ca l a n d effective (see McCann 
and Others v. the United Kingdom, j u d g m e n t of 27 S e p t e m b e r 1995, Se r i e s A 
no . 324, pp . 45-46, §§ 146-47). 

109. In t he l ight of t he i m p o r t a n c e of t h e p r o t e c t i o n afforded by 
Ar t ic le 2, t he C o u r t m u s t subjec t dep r iva t i ons of life to t h e m o s t careful 
sc ru t iny , t a k i n g in to c o n s i d e r a t i o n not only t h e ac t ions of S t a t e a g e n t s b u t 
a lso all t he s u r r o u n d i n g c i r c u m s t a n c e s . W h e r e t h e even t s in issue lie wholly, 
or in l a rge p a r t , w i th in t he exclusive knowledge of t h e a u t h o r i t i e s , a s , for 
e x a m p l e , in t h e case of p e r s o n s wi th in t h e i r con t ro l in cus tody, s t r o n g 
p r e s u m p t i o n s of fact will a r i se in respec t of any in jur ies o r d e a t h which 
m i g h t occur . I n d e e d , t he b u r d e n of proof m a y be r e g a r d e d as r e s t i ng on 
t h e a u t h o r i t i e s to provide a sa t i s fac tory a n d convinc ing e x p l a n a t i o n (see 
Salman v. Turkey [ G C ] , no. 21986 /93 , § 100, E C H R 2000-VII; a n d also Cakici 
v. Turkey [ G C ] , no. 23657/94 , § 85, E C H R 1999-IV; Ertak v. Turkey, 
no . 20764/92, § 32, E C H R 2000-V; a n d Timurtas v. Turkey, no . 23531/94 , 
§ 8 2 , E C H R 2 0 0 0 - V I ) . 

110. T h e t e x t of Ar t ic le 2, r e a d as a who le , d e m o n s t r a t e s t h a t it covers 
no t only i n t e n t i o n a l ki l l ing bu t a lso s i t u a t i o n s w h e r e it is p e r m i t t e d to "use 
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force" which m a y resu l t , as a n u n i n t e n d e d o u t c o m e , in t h e d e p r i v a t i o n of 
life. T h e d e l i b e r a t e or i n t e n d e d use of l e tha l force is, however , only one 
factor to be t a k e n in to a c c o u n t in a s se s s ing its necess i ty . Any use of force 
m u s t be no m o r e t h a n " abso lu t e ly n e c e s s a r y " for t h e a c h i e v e m e n t of one 
or m o r e of t h e p u r p o s e s set ou t in s u b - p a r a g r a p h s (a) to (c). T h i s t e r m 
ind ica te s t h a t a s t r i c t e r a n d m o r e c o m p e l l i n g t e s t of necess i ty m u s t be 
employed from t h a t n o r m a l l y app l icab le w h e n d e t e r m i n i n g w h e t h e r 
S t a t e ac t ion is " n e c e s s a r y in a d e m o c r a t i c soc ie ty" u n d e r p a r a g r a p h s 2 of 
Ar t i c l e s 8 to 11 of the C o n v e n t i o n . C o n s e q u e n t l y , t h e force u s e d m u s t be 
s t r ic t ly p r o p o r t i o n a t e to t h e a c h i e v e m e n t of t h e p e r m i t t e d a i m s (see 
McCann and Others, c i ted above , p . 46, §§ 148-49). 

111. T h e ob l iga t ion to p r o t e c t t h e r igh t to life u n d e r Ar t ic le 2 of t h e 
C o n v e n t i o n , r e a d in con junc t i on w i t h t h e S t a t e ' s g e n e r a l d u t y u n d e r 
Ar t ic le 1 of t he C o n v e n t i o n to " s e c u r e to eve ryone w i t h i n [its] 
j u r i s d i c t i o n t h e r i gh t s a n d f r e e d o m s def ined in [ the] C o n v e n t i o n " , a l so 
r e q u i r e s by imp l i ca t i on t h a t t h e r e shou ld be s o m e form of effective 
official i nves t i ga t ion w h e n ind iv idua l s have b e e n ki l led as a r e su l t of t he 
use of force (see , mutatis mutandis, McCann and Others, c i ted above , p . 49 , 
§ 161, a n d Kaya v. Turkey, j u d g m e n t of 19 F e b r u a r y 1998, Reports of 

Judgments and Decisions 1998-1, p . 329 , § 105). T h e e s sen t i a l p u r p o s e of 
such an inves t i ga t ion is to secu re t h e effective i m p l e m e n t a t i o n of t h e 
d o m e s t i c laws wh ich p r o t e c t t h e r igh t to life and , in t hose cases involving 
S t a t e a g e n t s or bod ies , to e n s u r e t he i r a ccoun t ab i l i t y for d e a t h s o c c u r r i n g 
u n d e r t he i r respons ib i l i ty . T h e kind of i nves t iga t ion t h a t will achieve t hose 
p u r p o s e s m a y vary a c c o r d i n g to t h e c i r c u m s t a n c e s . H o w e v e r , w h a t e v e r 
m o d e is e m p l o y e d , the a u t h o r i t i e s m u s t ac t of t h e i r own m o t i o n once t he 
m a t t e r has c o m e to t h e i r a t t e n t i o n . T h e y c a n n o t leave it to t he in i t i a t ive of 
t he next -of -k in e i t h e r to lodge a fo rmal c o m p l a i n t or to t a k e respons ib i l i ty 
for t h e c o n d u c t of any inves t iga t ive p r o c e d u r e s ( see , for e x a m p l e , mutatis 
mutandis, Man v. Turkey [ G C ] , no . 22277 /93 , § 63 , E C H R 2000-VII) . 

112. For a n i nves t i ga t ion i n t o a l leged unlawful ki l l ing by S t a t e a g e n t s 
to be effective, it m a y g e n e r a l l y be r e g a r d e d as n e c e s s a r y for t h e p e r s o n s 
r e spons ib l e for a n d c a r r y i n g ou t t he i nves t i ga t ion to be i n d e p e n d e n t f rom 
those i m p l i c a t e d in t he even t s (see , for e x a m p l e , Giileg v. Turkey, j u d g m e n t 
of 2 7 J u l y \998,Reports 1998TV, p . 1733, §§ 81-82, a n d Ogurv. Turkey [ G C ] , 
no. 21594 /93 , §§ 91-92, E C H R 1999-III) . T h i s m e a n s not only t h a t t h e r e 
shou ld be no h i e r a r c h i c a l or i n s t i t u t i o n a l c o n n e c t i o n bu t a lso c lea r 
i n d e p e n d e n c e (see , for e x a m p l e , Ergi v. Turkey, j u d g m e n t of 28 J u l y 1998, 
Reports 1998-IV, pp . 1778-79, §§ 83-84, w h e r e t h e publ ic p r o s e c u t o r 
i n v e s t i g a t i n g t he d e a t h of a gir l d u r i n g a n a l l eged c lash showed a lack of 
i n d e p e n d e n c e t h r o u g h his heavy re l i ance on the i n f o r m a t i o n p rov ided by 
the g e n d a r m e s i m p l i c a t e d in t he i nc iden t ) . 

113. T h e inves t iga t ion m u s t also be effective in t h e sense t h a t it is 
c a p a b l e of l e a d i n g to a d e t e r m i n a t i o n of w h e t h e r t he force u s e d in such 
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cases was or was not jus t i f i ed in t h e c i r c u m s t a n c e s (see , for e x a m p l e , Kaya, 
c i ted above , p . 324, § 87) a n d to t h e iden t i f i ca t ion a n d p u n i s h m e n t of t hose 
r e spons ib l e . T h i s is not a n ob l iga t ion of r e su l t , bu t of m e a n s . T h e 
a u t h o r i t i e s m u s t t a k e w h a t e v e r r e a s o n a b l e s t eps t h e y can to s ecu re t h e 
ev idence c o n c e r n i n g the i nc iden t , i nc lud ing , inter alia, eyewi tness 
t e s t i m o n y , forensic ev idence a n d , w h e r e a p p r o p r i a t e , a n a u t o p s y wh ich 
prov ides a c o m p l e t e a n d a c c u r a t e r eco rd of in jury a n d an object ive 
analys is of cl inical f indings , i nc lud ing t h e c a u s e of d e a t h (see , c o n c e r n i n g 
a u t o p s i e s , for e x a m p l e , Salman, c i ted above , § 106; c o n c e r n i n g w i t n e s s e s , 
for e x a m p l e , Tannkulu v. Turkey [ G C ] , no . 23763/94 , § 109, E C H R 1999-IV; 
a n d c o n c e r n i n g forensic ev idence , for e x a m p l e , Gill v. Turkey, no . 22676 /93 , 
§ 89, 14 D e c e m b e r 2000, u n r e p o r t e d ) . A n y deficiency in t he inves t iga t ion 
which u n d e r m i n e s its abi l i ty to e s t ab l i sh t h e c a u s e of d e a t h or t he p e r s o n 
r e spons ib l e will r isk fall ing foul of th is s t a n d a r d . 

114. A r e q u i r e m e n t of p r o m p t n e s s a n d r e a s o n a b l e e x p e d i t i o n is 
impl ic i t in this c o n t e x t (see Yasa v. Turkey, j u d g m e n t of 2 S e p t e m b e r 
1998, Reports 1998-VI, pp. 2439-40, §§ 102-04; Qakia, c i t ed above , §§ 80 , 
87 a n d 106; Tannkulu, c i ted above , § 109; a n d Mahmut Kaya v. Turkey, 
no . 22535 /93 , §§ 106-07, E C H R 2000-II I ) . It m u s t be a c c e p t e d t h a t t h e r e 
m a y be obs t ac l e s or difficult ies wh ich p r e v e n t p r o g r e s s in a n inves t iga t ion 
in a p a r t i c u l a r s i t u a t i o n . Howeve r , a p r o m p t r e s p o n s e by t h e a u t h o r i t i e s in 
i n v e s t i g a t i n g a use of l e tha l force m a y g e n e r a l l y be r e g a r d e d as e s sen t i a l 
in m a i n t a i n i n g pub l i c conf idence in t h e i r a d h e r e n c e to t h e ru l e of l aw a n d 
in p r e v e n t i n g a n y a p p e a r a n c e of col lus ion in or t o l e r a n c e of unlawful ac t s . 

115. For t h e s a m e r ea sons , t h e r e m u s t be a sufficient e l e m e n t of publ ic 
s c ru t iny of t h e inves t iga t ion or i ts r e su l t s t o secu re accoun tab i l i t y in 
p rac t i ce as well as in theory . T h e d e g r e e of publ ic sc ru t iny r e q u i r e d m a y 
well va ry from case to case . In all cases , however , t h e next-of-kin of t he 
v ic t im m u s t be involved in t h e p r o c e d u r e to t h e e x t e n t neces sa ry t o 
s a f e g u a r d his or h e r l e g i t i m a t e i n t e r e s t s (see Guleg, c i t ed above , p . 1733, 
§ 82 , w h e r e t h e f a t h e r of t h e v ic t im was not i n fo rmed of t h e decis ion no t 
to p r o s e c u t e ; Ogur, c i ted above , § 92 , w h e r e t he family of t he vict im h a d n o 
access to t h e inves t iga t ion a n d cour t d o c u m e n t s ; a n d Gill, c i ted above , § 93) . 

2. Application in the present case 

(a) Concerning the al leged responsibi l i ty of the State for the death of 
Gervaise McKerr 

116. It is u n d i s p u t e d t h a t G e r v a i s e M c K e r r was shot a n d killed by police 
officers whi le he was u n a r m e d . T h i s use of l e tha l force falls squa re ly w i th in 
t h e a m b i t of Ar t ic le 2, which r e q u i r e s any such ac t ion to p u r s u e one of t he 
p u r p o s e s set ou t in second p a r a g r a p h a n d to be abso lu te ly neces sa ry for t h a t 
p u r p o s e . A n u m b e r of key fac tua l i ssues a r i se in th is case , in p a r t i c u l a r 
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w h e t h e r t h e officers ac ted on the basis of a n hones t bel ief pe rce ived for good 
r e a s o n s to be valid at t h e t i m e bu t wh ich t u r n e d ou t s u b s e q u e n t l y to be 
m i s t a k e n , n a m e l y , t h a t t hey w e r e a t risk f rom G e r v a i s e M c K e r r or t h e 
o t h e r m e n in t he car . D e t e r m i n i n g th is i ssue would involve, inter alia, a 
c o n s i d e r a t i o n of t h e possibi l i ty t h a t r i coche t s gave the impres s ion of g u n 
flashes from t h e ca r , t he view which t h e officers h a d of t h e m e n in t h e car , 
t h e basis on which they c o n s i d e r e d t h a t t hey w e r e a t risk a n d w h e t h e r t h e r e 
was a n y possibi l i ty of a t t e m p t i n g a n a r r e s t . A s s e s s m e n t of t he credibi l i ty 
a n d re l iabi l i ty of the va r ious w i tne s se s , in p a r t i c u l a r , t h e police officers 
w h o o p e n e d fire, would play a crucia l ro le . 

11 7. T h e s e a r e all m a t t e r s wh ich a r e c u r r e n t l y p e n d i n g e x a m i n a t i o n in 
civil p r o c e e d i n g s b r o u g h t by E l e a n o r C r e a n e y a n d c o n t i n u e d by t h e 
a p p l i c a n t a l l eg ing d e a t h by wrongful ac t . T h e C o u r t cons ide r s t h a t in t h e 
c i r c u m s t a n c e s of th is case it would be i n a p p r o p r i a t e a n d c o n t r a r y to its 
subs id ia ry role u n d e r t h e C o n v e n t i o n to a t t e m p t to e s t ab l i sh t h e facts of 
th i s case by e m b a r k i n g on a fac t - f inding exerc i se of i ts own by s u m m o n i n g 
w i t n e s s e s . Such a n exerc i se would d u p l i c a t e t he p r o c e e d i n g s before t h e 
civil cou r t s wh ich a r e b e t t e r p laced a n d e q u i p p e d as fac t - f inding 
t r i b u n a l s . W h i l e t he E u r o p e a n C o m m i s s i o n of H u m a n R i g h t s h a s 
previous ly e m b a r k e d on fac t - f inding miss ions in T u r k i s h cases w h e r e 
t h e r e w e r e p r o c e e d i n g s p e n d i n g a g a i n s t t he a l l eged secur i ty- force 
p e r p e t r a t o r s of unlawful ki l l ings, it m a y be n o t ed t h a t t h e s e p r o c e e d i n g s 
w e r e c r i m i n a l a n d t h a t t h e y h a d t e r m i n a t e d , a t first i n s t a n c e a t l eas t , by 
t he t i m e t h e C o u r t e x a m i n e d t h e a p p l i c a t i o n s . In t hose cases , it was an 
e s sen t i a l p a r t of t he a p p l i c a n t s ' a l l ega t i ons t h a t t h e defec ts in t he 
inves t iga t ion w e r e such as to r e n d e r those c r i m i n a l p r o c e e d i n g s 
ineffective (see , for e x a m p l e , Salman, c i ted above , § 107, w h e r e t he police 
officers w e r e a c q u i t t e d of t o r t u r e d u e to t h e lack of ev idence r e s u l t i n g 
pr inc ipa l ly f rom a defect ive a u t o p s y p r o c e d u r e , a n d Gill, c i ted above , § 89, 
w h e r e , inter alia, t he forens ic i nves t i ga t ion a t t h e scene a n d a u t o p s y 
p r o c e d u r e s h a m p e r e d any effective r e c o n s t r u c t i o n of e v e n t s ) . 

118. In t h e p r e s e n t case , t he C o u r t cons iders t h a t t h e r e a r e no c o n c r e t e 
factors which could depr ive t h e civil cou r t s of t he i r abi l i ty to es tab l i sh t he 
facts a n d d e t e r m i n e the lawfulness or o the rwi se of G e r v a i s e M c K e r r ' s d e a t h 
(see p a r a g r a p h s 124-26 be low c o n c e r n i n g the a p p l i c a n t ' s a l l ega t ions 
c o n c e r n i n g the defects in t h e police i nves t i ga t i on ) . Whi l e it a p p e a r s t h a t 
t he app l i can t h a s not p u r s u e d t h e s e p roceed ings wi th any v igour , t hey 
have not been w i t h d r a w n . Even if it m a y be q u e s t i o n e d w h e t h e r , a l m o s t 
t w e n t y yea r s a f te r t he even t s , t h e lapse of t i m e will m a k e it difficult for t h e 
civil cou r t t o piece t o g e t h e r t h e ev idence , a n y such a t t e m p t shou ld t a k e 
place in a d o m e s t i c fo rum, not a n i n t e r n a t i o n a l jur i sd ic t ion . 

119. N o r is t h e C o u r t p e r s u a d e d t h a t it is a p p r o p r i a t e to re ly on the 
d o c u m e n t a r y m a t e r i a l p rov ided by t h e p a r t i e s to r e a c h a n y conc lus ions as 
to respons ib i l i ty for t he d e a t h of t h e a p p l i c a n t ' s f a the r . M a n y of t h e 
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w r i t t e n a c c o u n t s a n d a s s e r t i o n s m a d e in va r ious d o c u m e n t s have not b e e n 
t e s t e d in e x a m i n a t i o n or c r o s s - e x a m i n a t i o n a n d would provide a n 
i n c o m p l e t e a n d p o t e n t i a l l y m i s l e a d i n g bas is for a n y such a t t e m p t . T h e 
s i t u a t i o n c a n n o t be e q u a t e d to a d e a t h in c u s t o d y w h e r e t h e b u r d e n m a y 
be r e g a r d e d as r e s t i n g on t h e S t a t e to p rov ide a sa t i s fac to ry a n d p laus ib le 
e x p l a n a t i o n . 

120. T h e C o u r t is also not p r e p a r e d to c o n d u c t , on t h e bas is la rge ly of 
s t a t i s t i ca l i n f o r m a t i o n a n d se lec t ive ev idence , a n analys is of i nc iden t s over 
t h e pas t t h i r t y yea r s wi th a view to e s t a b l i s h i n g w h e t h e r t h e y disclose a 
p r a c t i c e by secur i ty forces of u s ing d i s p r o p o r t i o n a t e force. T h i s would go 
far beyond the scope of the p r e s e n t app l i ca t i on . 

121. Converse ly , as r e g a r d s t h e G o v e r n m e n t ' s a r g u m e n t t h a t t h e 
avai labi l i ty of civil p r o c e e d i n g s p rov ided the app l i can t w i t h a r e m e d y 
wh ich h e h a s ye t t o e x h a u s t as r e g a r d s Ar t i c l e 35 § 1 of t h e C o n v e n t i o n 
a n d , t he r e fo re , t h a t no f u r t h e r e x a m i n a t i o n of t h e case is r e q u i r e d u n d e r 
Ar t i c l e 2, the C o u r t recal ls t h a t t h e ob l iga t ions of the S t a t e u n d e r Ar t ic le 2 
c a n n o t be sat isf ied m e r e l y by a w a r d i n g d a m a g e s (see , for e x a m p l e , Kaya, 
c i ted above , p . 329, § 105, a n d Yasa, c i t ed above , p . 2 4 3 1 , § 74). T h e 
inves t iga t ions r e q u i r e d u n d e r Ar t ic les 2 a n d 13 of t he C o n v e n t i o n m u s t be 
able to l ead to t h e iden t i f ica t ion a n d p u n i s h m e n t of those r e spons ib le . T h e 
C o u r t t he r e fo r e e x a m i n e s below w h e t h e r t h e r e has b e e n c o m p l i a n c e w i t h 
th is p r o c e d u r a l a spec t of Ar t ic le 2 of t he C o n v e n t i o n . 

(b) Concerning the procedural obl igat ion under Article 2 of the Convent ion 

122. Fol lowing t h e d e a t h of G e r v a i s e M c K e r r a n d t h e two o t h e r m e n in 
t h e car , a n inves t iga t ion was c o m m e n c e d by t h e R U C . O n t h e basis of t h a t 
i nves t iga t ion , t h e r e was a decis ion by the D P P to p r o s e c u t e t h r e e officers. 
T h e y w e r e a c q u i t t e d a t a c r i m i n a l t r ia l . A n i n d e p e n d e n t police inqu i ry was 
l a u n c h e d to inves t iga te suspic ions of o b s t r u c t i o n in t he police inves t iga t ions 
of this a n d two o t h e r inc iden t s . A n inques t was o p e n e d on 4 J u n e 1984 a n d 
a b a n d o n e d on 8 S e p t e m b e r 1994, w i t h o u t r e a c h i n g any conclus ion . 

123. T h e a p p l i c a n t has m a d e n u m e r o u s c o m p l a i n t s a b o u t t h e s e 
p r o c e d u r e s , whi le t h e G o v e r n m e n t have c o n t e n d e d t h a t even if one p a r t 
of t h e p r o c e d u r e failed to prov ide a p a r t i c u l a r s a f e g u a r d , t a k e n as a who le , 
t h e s y s t e m e n s u r e d t h e r e q u i s i t e a ccoun t ab i l i t y of t he police for a n y 
un lawful ac t . 

(i) The police investigation 

124. First ly, conce rn ing t h e police inves t iga t ion , t he C o u r t observes t h a t 
t he app l i can t ' s c r i t ic i sms of t he p r o c e d u r e s a r e based largely on the book 
w r i t t e n by M r S ta lke r . H i s a s se r t i ons , b a s e d on his own inqu i r i es in 1984-85, 
have , however , b e e n d i s p u t e d by the R U C in a r epo r t i ssued in 1990. T h i s 
gives an e x p l a n a t i o n for a n u m b e r of the po in t s ra ised by the app l ican t — for 
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e x a m p l e , t h e fai lure to find t h e miss ing c a r t r i d g e s was p e r h a p s d u e to t he 
t o r r en t i a l r a in w a s h i n g i t e m s in to the d r a i n s a n d a m i s t a k e n ident i f icat ion 
of an inc ident locat ion was speedi ly co r rec t ed . O n o t h e r po in t s , t he R U C 
as se r t ed t h a t M r S ta lke r was s imply i n a c c u r a t e or m i s t a k e n . 

125. T h e C o u r t is no t in a pos i t ion to ad jud i ca t e b e t w e e n the rival 
a s s e r t i o n s , s o m e of wh ich a r e m o r e s e r ious t h a n o t h e r s . It h a s not b e e n 
shown, for e x a m p l e , t h a t t h e R U C fai led to look for or find r e l e v a n t 
w i tnes se s . A p p e a l s w e r e m a d e to the publ ic , a n d e n q u i r i e s c a r r i e d ou t w i t h 
local r e s i d e n t s . T h e fact t h a t M r S t a l k e r found one p o t e n t i a l w i t n e s s w h o 
had not b e e n c o n t a c t e d by t h e R U C is not to be given u n d u e i m p o r t a n c e . 

126. N e v e r t h e l e s s , it is not d i s p u t e d t h a t t he police officers ' w e a p o n s 
w e r e not h a n d e d over to t he scene of c r i m e s officer un t i l t h e nex t day a n d 
t h a t t h e officers w e r e no t i n t e rv i ewed un t i l 15 N o v e m b e r 1982, s o m e t h r e e 
to four days af ter t he i nc iden t . T h e r e is no ind ica t ion , however , w h e t h e r 
t he lapse of t i m e w i t h r e g a r d to t he g u n s was a few h o u r s or s u b s t a n t i a l l y 
longer . It is p e r h a p s s u r p r i s i n g t h a t t h e g u n s w e r e no t r e q u i r e d to be 
s u r r e n d e r e d as soon as poss ible a n d t h a t t h e officers w e r e not 
i n t e rv i ewed at an ea r l i e r s t a g e . T h e G o v e r n m e n t s t a t e d t h a t t h e l a t t e r 
was a consc ious decis ion of t h e i n v e s t i g a t i n g officers, w h o wished to 
collect o t h e r ev idence p r io r to t h e in t e rv iew. It m a y be n o t e d t h a t o t h e r 
in te rv iews took place still l a t e r to seek f u r t h e r c lar i f ica t ion in t h e l ight of 
forensic ev idence . It is not a l t o g e t h e r obvious , t h e r e f o r e , t h a t it was 
n e c e s s a r y to wai t seve ra l days before q u e s t i o n i n g t h e officers for t h e first 
t i m e . T h a t said, however , t h e r e is no ind ica t ion of any difficulty a r i s i ng 
from the forensic ev idence c o n c e r n i n g t h e use of t h e g u n s or t h e n u m b e r 
of r o u n d s f ired. N o r was t h e de l ay of s o m e days in i n t e rv i ewing po t en t i a l l y 
key s u s p e c t s in i tself a m a t t e r of se r ious p re jud ice to t h e i nves t i ga t ion as a 
who le . It does , however , l end we igh t to a s s e r t i o n s t h a t i nves t i ga t ions i n to 
t h e u s e of l e tha l force by police officers give t h e a p p e a r a n c e of b e i n g 
qua l i t a t i ve ly d i f ferent f rom those c o n c e r n i n g civilian s u s p e c t s . 

127. It is f u r t h e r u n d i s p u t e d t h a t t h e t h r e e police officers w e r e 
i n s t r u c t e d not to revea l c e r t a i n i n f o r m a t i o n to t h e R U C officers 
i n v e s t i g a t i n g t he shoo t i ng , n a m e l y t h a t t h e y w e r e Specia l B r a n c h officers 
a n d w e r e w o r k i n g on i n f o r m a t i o n o b t a i n e d from in te l l igence o p e r a t i o n s . 
T h i s was , as s t a t e d by t h e G o v e r n m e n t , d i scovered by t h e R U C 
inves t i ga to r s . It s p a r k e d off f u r t h e r i n q u i r i e s , which disclosed ev idence of 
o b s t r u c t i o n a m o u n t i n g to c r i m i n a l offences a n d even tua l l y led to 
d i sc ip l ina ry p r o c e e d i n g s . W h e t h e r t h e i nqu i r i e s r evea led any f u r t h e r 
e x a m p l e s of w i t h h o l d i n g i n f o r m a t i o n from t h e i nves t i ga t i on or a t t e m p t s 
to o b s t r u c t t h e inves t iga t ion by police officers in th i s case is not k n o w n , as 
t he S t a l k e r a n d S a m p s o n r e p o r t s have neve r b e e n d isc losed . It is, however , 
of se r ious c o n c e r n t h a t a n y a t t e m p t s w e r e m a d e , on t h e i n s t r u c t i o n s of a 
sen io r officer, to concea l i n f o r m a t i o n f rom t h e inves t iga t ion . It ra i ses 
l e g i t i m a t e d o u b t s as to t h e overa l l i n t e g r i t y of the inves t iga t ive p roces s . 
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128. In such a con tex t , the necess i ty for sa feguards aga ins t undue-
inf luence and a lack of impar t i a l i t y is t h r o w n into p r o m i n e n c e . It m u s t 
b e n o t e d t h a t t h e inves t iga t ion i n t o t h e kil l ing by R U C police officers 
was h e a d e d a n d ca r r i ed ou t by o t h e r R U C officers. It a p p e a r s likely, 
a l t h o u g h no di rec t submiss ions have m a d e b e e n on th is poin t , t h a t th is 
inves t iga t ion , as r e q u i r e d by law, was superv i sed by t h e I C P C , a n 
i n d e p e n d e n t po l i ce -moni to r ing au tho r i t y . T h e i r approval would have been 
r e q u i r e d of t h e officer l ead ing the inves t iga t ion , a n d it would a p p e a r t h a t 
t hey found the conduc t of t he inves t iga t ion sat isfactory. T h e r e was 
n o n e t h e l e s s a h ie ra rch ica l link b e t w e e n the officers inves t iga t ing a n d 
t h e officers subject to inves t iga t ion , all of w h o m were u n d e r the 
responsibi l i ty of t he R U C Ch ie f C o n s t a b l e , who played a role in t he process 
of i n s t i t u t i ng any disc ipl inary or c r imina l p roceed ings (see p a r a g r a p h s 82-84 
above) . T h e power of t he I C P C to r e q u i r e t he R U C Ch ie f C o n s t a b l e to refer 
t h e inves t iga t ing r epo r t to t he D P P for a decis ion on p rosecu t ion or to 
r e q u i r e d isc ipl inary p roceed ings to be b r o u g h t is no t , however , a sufficient 
s a fegua rd w h e r e t he inves t iga t ion itself has b e e n for all p rac t ica l p u rp o s e s 
c o n d u c t e d by police officers c o n n e c t e d wi th those u n d e r inves t iga t ion . T h e 
C o u r t no tes t h e r e c o m m e n d a t i o n of t h e C P T t h a t a fully i n d e p e n d e n t 
inves t iga t ing agency would he lp to ove rcome lack of confidence in t he 
sys tem which exis ts in E n g l a n d a n d W a l e s a n d is in s o m e respec t s s imi la r 
(see p a r a g r a p h 98 above) . 

129. As r e g a r d s t he lack of pub l ic s c ru t iny of t he police i nves t i ga t i ons , 
t h e C o u r t cons ide r s t h a t d i sc losure or pub l i ca t i on of pol ice r e p o r t s a n d 
inves t iga t ive m a t e r i a l s m a y involve sens i t ive issues wi th possible 
p re jud ic ia l effects to p r iva t e ind iv idua ls or o t h e r i nves t i ga t ions a n d , 
t h e r e f o r e , c a n n o t be r e g a r d e d as an a u t o m a t i c r e q u i r e m e n t u n d e r 
Ar t ic le 2. T h e r e q u i s i t e access of t h e publ ic or t he v i c t im ' s re la t ives m a y 
b e p rov ided for in o t h e r s t ages of t h e ava i lab le p r o c e d u r e s . 

(it) The role of the DPP 

130. T h e C o u r t recal ls t h a t t h e D P P is a n i n d e p e n d e n t legal officer 
c h a r g e d wi th t h e respons ib i l i ty to dec ide w h e t h e r to b r i n g p r o s e c u t i o n s 
in r e s p e c t of a n y poss ible c r i m i n a l offences c a r r i e d ou t by a police officer. 
H e is not r e q u i r e d to give r e a s o n s for any dec is ion not to p r o s e c u t e a n d in 
th i s case he did not do so. N o c h a l l e n g e by way of j ud i c i a l rev iew exis ts t o 
r e q u i r e h im to give r e a s o n s in N o r t h e r n I r e l a n d , t h o u g h it m a y be n o t e d 
t h a t in E n g l a n d a n d W a l e s , w h e r e t he i n q u e s t j u r y m a y still r each ve rd i c t s 
of un lawful d e a t h , t h e c o u r t s have r e q u i r e d t he D P P to r e c o n s i d e r a 
dec is ion not t o p r o s e c u t e in t h e l ight of such a ve rd ic t , a n d will rev iew 
w h e t h e r t hose r e a s o n s a r e suff icient . T h i s possibi l i ty d o c s not ex is t in 
N o r t h e r n I r e l a n d w h e r e t he i n q u e s t j u r y is no longer p e r m i t t e d to issue 
ve rd i c t s c o n c e r n i n g t h e lawfulness or o t h e r w i s e of a d e a t h . 
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131. T h e C o u r t does no t d o u b t t h e i n d e p e n d e n c e of t h e D P P . In th i s 
case , he d i r e c t e d t h a t p r o s e c u t i o n of t h r e e police officers t a k e p lace . N o 
issue t h e r e f o r e a r i ses c o n c e r n i n g t h e lack of t r a n s p a r e n c y in a dec is ion 
not to p r o s e c u t e . T h e a p p l i c a n t n o n e t h e l e s s a r g u e d t h a t t h e D P P ' s 
decis ion could not be r e g a r d e d as r e m e d y i n g t h e def ic iencies in t h e police 
inves t iga t ion . H o w e v e r , t h e C o u r t is no t p e r s u a d e d by t h e m a t e r i a l before 
it t h a t t h e r e was a n y f u n d a m e n t a l flaw in t h e i nves t i ga t ion which can be 
said to have u n d e r m i n e d t h e p r o s e c u t i o n ab initio or dep r ived it of any 
efficacy. 

132. T h e C o u r t e x a m i n e s f u r t h e r be low w h e t h e r t h e c r i m i n a l t r i a l 
fu rn i shed t h e inves t iga t ion r e q u i r e d by Ar t ic le 2 of t h e C o n v e n t i o n . 

(Hi) The criminal trial of the three police officers 

133. As s t a t e d above (see p a r a g r a p h 113), a c ruc ia l a spec t of t h e 
i nves t i ga t ion in to a ki l l ing by S t a t e a g e n t s is t h a t it is c apab l e of l e a d i n g 
to t h e p r o s e c u t i o n a n d p u n i s h m e n t of t hose r e spons ib l e . In this case , t h r e e 
police officers w e r e c h a r g e d w i t h t h e m u r d e r of one of t he m e n in t h e 
inc iden t , p r e s u m a b l y for t ac t i ca l r e a s o n s . It is c lea r t h a t t h e ev idence 
s u b m i t t e d by the p r o s e c u t i o n r e l a t e d to t h e i nc iden t as a whole a n d t h e 
j u d g e in his decis ion r e f e r r e d to t he ki l l ing of all t h r e e m e n . If t h e t r i a l 
h a d r e s u l t e d in convic t ions , t hey would have , a t least ind i rec t ly , 
c o n c e r n e d t h e ki l l ing of t h e a p p l i c a n t ' s f a t h e r a n d would have a r g u a b l y 
sat isf ied t h e p r o s e c u t i o n a n d p u n i s h m e n t r e q u i r e m e n t of Ar t ic le 2. 

134. In t h e n o r m a l cour se of even t s , a c r i m i n a l t r i a l , w i t h an a d v e r s a r i a l 
p r o c e d u r e before a n i n d e p e n d e n t a n d i m p a r t i a l j u d g e , m u s t be r e g a r d e d as 
fu rn i sh ing t h e s t r o n g e s t s a f e g u a r d s of a n effective p r o c e d u r e for t h e 
finding of facts a n d t h e a t t r i b u t i o n of c r i m i n a l respons ib i l i ty . T h e 
a p p l i c a n t h a s p o i n t e d to t h e fact t h a t in th i s case t h e j u d g e a c q u i t t e d t h e 
officers on t h e bas i s of "no case to a n s w e r " , w i t h o u t w a i t i n g to h e a r t h e 
de fence case , in p a r t i c u l a r , t h e ora l t e s t i m o n y of those officers. In 
add i t i on , he d r e w a t t e n t i o n to t h e c o m m e n t s of t h e j u d g e which gave r ise 
to c o n s i d e r a b l e con t rove r sy in a p p e a r i n g to p ra i s e t h e t h r e e officers for 
s e n d i n g the t h r e e u n a r m e d I R A suspec t s to face divine j u d g m e n t . 

135. It is t r u e t h a t t h e a c c o u n t s of t h e ki l l ings given in the s t a t e m e n t s 
of t h e t h r e e officers w e r e no t subjec t t o e x a m i n a t i o n or c r o s s - e x a m i n a t i o n . 
H o w e v e r , it is not for th is C o u r t to s u b s t i t u t e its own op in ion as to w h e t h e r 
t h e p r o s e c u t i o n h a d a d d u c e d sufficient ev idence t o r e q u i r e t h e d e f e n d a n t s 
to a n s w e r it for t h a t of t h e t r i a l j u d g e , w h o h e a r d t h e w i tne s se s a n d h a d a 
b e t t e r overal l p i c t u r e of t he ev idence t h a n it can hope to have a t th is l a te 
s t a g e . Nor , a l t h o u g h it can u n d e r s t a n d w h y the judge ' s r e m a r k s w e r e ill-
rece ived , does it cons ide r t h a t t h e s e d isc losed any lack of i m p a r t i a l i t y or 
b ias . O n t h e j u d g e ' s findings t h a t t h e use of force w a s r e a s o n a b l e , no 
q u e s t i o n of c o n d o n a t i o n of unlawful ki l l ings a rose . 
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136. H o w e v e r , t h e scope of t h e c r i m i n a l t r ia l was r e s t r i c t e d to t h e 
c r i m i n a l r espons ib i l i ty of t h e t h r e e officers. T h e a p p l i c a n t , re ly ing , inter 
alia, on t h e M i n n e s o t a Pro tocol (see p a r a g r a p h 97 above) , a r g u e d t h a t t h e 
t r i a l was not c a p a b l e of a d d r e s s i n g wide r c o n c e r n s a b o u t o t h e r a spec t s of 
official i nvo lvemen t in t he ki l l ings . O n e of t h e s e a spec t s was t h e d e l i b e r a t e 
i n s t r u c t i o n s of a s en io r officer to t h e su spec t s t o concea l i n f o r m a t i o n from 
t h e i n v e s t i g a t i n g officers, wh ich r a i s e d d o u b t s as to w h a t o t h e r i n f o r m a t i o n 
or o b s t r u c t i o n m i g h t have o c c u r r e d . A n o t h e r was t h e fact t h a t t h e r e h a d 
b e e n two o t h e r i n c i d e n t s in A r m a g h w i t h i n a m o n t h in which police officers 
f rom t h e specia l mob i l e s u p p o r t u n i t s h a d used l e tha l force, ki l l ing M i c h a e l 
T i g h e on 24 N o v e m b e r 1982 a n d S e a m u s G r e w a n d R o d d y C a r r o l l on 
12 D e c e m b e r 1982, all of w h o m h a d b e e n u n a r m e d . A p r o s e c u t i o n h a d 
o c c u r r e d c o n c e r n i n g t h e l a t t e r inc iden t a n d h a d also r e s u l t e d in a n 
a c q u i t t a l . It was a l l eged t h a t pol ice officers involved in t h e s e i n c i d e n t s 
h a d s imi la r ly b e e n i n s t r u c t e d to concea l ev idence . 

137. T h e C o u r t cons ide r s t h a t t h e r e m a y be c i r c u m s t a n c e s w h e r e 
i s sues a r i se t h a t have not , or c a n n o t , be a d d r e s s e d in a c r i m i n a l t r i a l a n d 
t h a t Ar t i c l e 2 m a y r e q u i r e w i d e r e x a m i n a t i o n . Se r ious c o n c e r n s a ro se 
f rom t h e s e t h r e e i n c i d e n t s as to w h e t h e r police c o u n t e r - t e r r o r i s m 
p r o c e d u r e s involved an excessive use of force, w h e t h e r d e l i b e r a t e l y or as 
a n inev i t ab le by -p roduc t of t h e tac t ics t h a t w e r e u sed . T h e d e l i b e r a t e 
c o n c e a l m e n t of ev idence also cas t d o u b t s on t h e effect iveness of 
i nves t i ga t i ons in u n c o v e r i n g w h a t h a d o c c u r r e d . In o t h e r w o r d s , t h e a i m s 
of r e a s s u r i n g t h e publ ic a n d t h e m e m b e r s of t he family as to t h e 
lawfulness of t h e kil l ings h a d not b e e n m e t a d e q u a t e l y by t h e c r i m i n a l 
t r i a l . In th i s case t h e r e f o r e , t h e C o u r t finds t h a t Ar t i c l e 2 r e q u i r e d a 
p r o c e d u r e w h e r e b y t h e s e e l e m e n t s could be e x a m i n e d a n d d o u b t s 
c o n f i r m e d , or laid to res t . It cons ide r s be low w h e t h e r t h e a u t h o r i t i e s 
a d e q u a t e l y a d d r e s s e d t h e s e c o n c e r n s . 

(iv) The independent police inquiry 

138. T h e D P P was a w a r e f rom an ea r ly s t a g e t h a t p r o b l e m s h a d a r i s e n 
in th i s case as to c o n c e a l m e n t of ev idence . P r io r to t h e t r ia l he h a d 
r e q u e s t e d in or a b o u t J u l y 1983 t h a t f u r t h e r i nqu i r i e s be m a d e (see 
p a r a g r a p h 16 above ) . O n 11 Apr i l 1984 he took t h e s t e p of exe rc i s ing his 
s t a t u t o r y powers u n d e r sec t ion 6(3) of t h e P r o s e c u t i o n of Of fences 
( N o r t h e r n I r e l a n d ) O r d e r 1972 to r e q u e s t t h e C h i e f C o n s t a b l e of t h e 
R U C to conduc t f u r t h e r i nves t i ga t i ons in to t h e t h r e e cases . T h i s was 
i n t e n d e d not as a r e i n v e s t i g a t i o n of t he i n c i d e n t s t h e m s e l v e s bu t i n s t e a d 
to e s t ab l i sh w h e t h e r t h e r e was ev idence of p e r v e r t i n g t h e cou r se of j u s t i c e . 
T h e C h i e f C o n s t a b l e a p p o i n t e d M r S t a l k e r , a sen ior police officer f rom a 
d i f fe ren t police force in E n g l a n d , to ca r ry ou t t h e inves t iga t ion . 
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139. T h e inqu i ry which followed s p a r k e d c o n s i d e r a b l e con t rove r sy , 
wh ich las ts to t h e p r e s e n t day. M r S t a l k e r was r e m o v e d from t h e i nqu i ry 
on 29 M a y 1986 a n d r ep l aced by M r S a m p s o n , a lso a s en io r police officer 
f rom ou t s ide N o r t h e r n I r e l a n d . N o n e of t h e r e p o r t s was m a d e publ ic . T h a t 
m i s c o n d u c t h a d b e e n u n c o v e r e d was r e v e a l e d in a shor t s t a t e m e n t by t he 
A t t o r n e y - G e n e r a l on 25 J a n u a r y 1988 which a t t he s a m e t i m e a n n o u n c e d 
t h a t t h e D P P h a d dec ided t h a t no p r o s e c u t i o n of police officers for 
o l fences of o b s t r u c t i o n was jus t i f i ed in t h e publ ic i n t e r e s t . 

140. T h e C o u r t cons iders t h a t t h e inqu i ry m a y be r e g a r d e d as 
sufficiently i n d e p e n d e n t , t h o u g h it a p p e a r s t h a t t he R U C Ch ie f C o n s t a b l e 
p layed a role in t he d isposal of t h e r e p o r t s t h a t e n s u e d . I n d e e d , t h e r e p o r t 
and t h e inves t iga t ion m a t e r i a l s w e r e r e g a r d e d to be t h e p r o p e r t y of t he 
R U C . It c a n n o t , however , be r e g a r d e d as hav ing p r o c e e d e d w i t h 
r e a s o n a b l e exped i t i on . It took t h r e e yea r s a n d n ine m o n t h s to c u l m i n a t e in 
a s t a t e m e n t to P a r l i a m e n t . T h e r e was a delay b e t w e e n t h e issue of 
M r S t a l k e r ' s Int e r i m R e p o r t on 18 S e p t e m b e r 1985 to t he R U C Chief 
C o n s t a b l e a n d t h e t r ans f e r of t h e r e p o r t by h im to t h e D P P on 15 F e b r u a r y 
1986, a g a p of a l m o s t five m o n t h s . Fol lowing M r S t a l k e r ' s r e m o v a l on 29 M a y 
1986, it took a f u r t h e r t e n m o n t h s for M r S a m p s o n to issue t h e final p a r t of 
his own r e p o r t , on 10 Apri l 1997. It took a n o t h e r n ine m o n t h s before t he 
A t t o r n e y - G e n e r a l r e p o r t e d on t h e m a t t e r in P a r l i a m e n t . 

141. M o r e o v e r , s ince t h e r e p o r t s a n d t he i r f indings w e r e not pub l i shed , 
in full or in e x t r a c t , it c a n n o t be c o n s i d e r e d t h a t t h e r e was any publ ic 
s c ru t iny of t h e inves t iga t ion . T h i s lack of t r a n s p a r e n c y m a y be 
c o n s i d e r e d as h a v i n g a d d e d to , r a t h e r t h a n d ispe l led , t h e c o n c e r n s wh ich 
ex i s t ed . N o r e a s o n s w e r e g iven to exp l a in t h e dec is ion t h a t p r o s e c u t i o n s 
w e r e not c o n s i d e r e d in t h e publ ic i n t e r e s t , and no possibi l i ty ex i s t ed of 
c h a l l e n g i n g the fa i lure to give such r e a s o n s . 

(v) The inquest 

142. In N o r t h e r n I r e l a n d , as in E n g l a n d a n d W a l e s , i nves t i ga t ions in to 
d e a t h s m a y also be c o n d u c t e d by i n q u e s t s . I n q u e s t s a r e publ ic h e a r i n g s 
c o n d u c t e d by c o r o n e r s — i n d e p e n d e n t j ud i c i a l officers — n o r m a l l y s i t t i n g 
w i t h a j u r y , to d e t e r m i n e t h e facts s u r r o u n d i n g a suspic ious d e a t h . In 
McCann and Others (c i ted above , p . 49 , § 162) t he C o u r t found t h a t t h e 
i n q u e s t he ld in to t h e d e a t h s of t he t h r e e IRA suspec t s sho t by t he SAS in 
G i b r a l t a r sa t i s f ied t he p r o c e d u r a l ob l iga t ion c o n t a i n e d in Ar t ic le 2, a s it 
p rovided a d e t a i l e d review of t he even t s s u r r o u n d i n g the ki l l ings a n d 
provided t h e re la t ives of t he d e c e a s e d w i t h t he o p p o r t u n i t y to e x a m i n e 
a n d c r o s s - e x a m i n e wi tnes ses involved in t h e o p e r a t i o n . 

In th is case , a fac t - f inding funct ion h a d a l r e a d y b e e n c a r r i e d ou t by t h e 
c r i m i n a l c o u r t . T h i s had , however , d e a l t w i t h t he c r i m i n a l respons ib i l i ty 
for t h e d e a t h of one of t h e m e n in t h e ca r . It h a d not covered the 
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a l l ega t i ons of a cover -up a n d shoot- to-ki l l policy t h a t t h e i n d e p e n d e n t 
police i nqu i ry h a d d e a l t w i th . T h e C o u r t h a s cons ide r ed w h e t h e r t he 
i n q u e s t p rov ided a publ ic a n d effective e x a m i n a t i o n of t h e s e m a t t e r s . 

It h a s conc luded , however , t h a t whi le t h e i n q u e s t was i n d e e d publ ic it 
was not effective. I t s ef fect iveness was h a n d i c a p p e d in a n u m b e r of ways . 

143. T h e scope of t he i n q u e s t was l i m i t e d to t h e facts i m m e d i a t e l y 
r e l e v a n t to t h e d e a t h s u n d e r e x a m i n a t i o n . A c c o r d i n g to t h e case- law of 
t h e n a t i o n a l c o u r t s , t h e c o r o n e r is r e q u i r e d to conf ine his i nves t i ga t ion to 
t h e m a t t e r s w h i c h d i rec t ly c a u s e d the d e a t h s a n d should not e x t e n d his 
i nqu i ry i n to t he b r o a d e r c i r c u m s t a n c e s . W h i l e t h e d o m e s t i c cou r t s accep t 
t h a t a n e s sen t i a l p u r p o s e of t he i n q u e s t is to a l lay r u m o u r s a n d susp ic ions 
of how a d e a t h c a m e a b o u t , t hey have c o n s i d e r e d it i m p o r t a n t t h a t such a n 
inqu i ry shou ld not be al lowed " to drift in to t he u n c h a r t e d seas of r u m o u r 
a n d a l l e g a t i o n " (see p a r a g r a p h s 75-76 a b o v e ) . T h e C o u r t a g r e e s t h a t a 
d e t a i l e d i nves t i ga t i on in to policy issues or a l l eged consp i r ac i e s m a y no t 
be jus t i f i ab le or necessa ry . H o w e v e r , in th is ca se , l e g i t i m a t e and se r ious 
c o n c e r n s had a r i s en . T h e c o r o n e r h a d ident i f ied t he se in his a d d r e s s to t h e 
j u r y on 5 M a y 1992, w h e n he p o i n t e d out t h a t a c r i m i n a l t r i a l had a l r e a d y 
t a k e n place a n d t h a t h e was only ho ld ing a n i n q u e s t as it a p p e a r e d t h a t 
f u r t h e r ev idence m i g h t have c o m e to l ight s u b s e q u e n t l y . H e was however 
u n a b l e to o b t a i n copies of e i t h e r t h e S t a l k e r or S a m p s o n r e p o r t s or o t h e r 
a l l eged a s soc i a t ed m a t e r i a l as t h e H i g h C o u r t , u p h o l d i n g t h e R U C C h i e f 
C o n s t a b l e ' s ob jec t ions , he ld t h a t d i sc losure of t he d o c u m e n t s was no t 
n e c e s s a r y for t h e p u r p o s e of t h e i n q u e s t . T h e H i g h C o u r t j u d g e 
c o m m e n t e d t h a t t h e i n q u e s t was not a n a p p r o p r i a t e p lace for d e a l i n g 
p r o p e r l y wi th i ssues of a n a l l eged shoot- to-ki l l policy. 

144. In i n q u e s t s in N o r t h e r n I r e l and , a p e r s o n s u s p e c t e d of c a u s i n g 
d e a t h m a y not be compe l l ed to give ev idence (Rule 9(2) of t he 1963 
C o r o n e r s Rules - see p a r a g r a p h 73 above ) . In p rac t i ce , in i n q u e s t s 
involving the use of l e tha l force by m e m b e r s of t h e secur i ty forces in 
N o r t h e r n I r e l and , t he police officers or soldiers c o n c e r n e d do not a t t e n d . 
I n s t e a d , w r i t t e n s t a t e m e n t s or t r a n s c r i p t s of in te rv iews a r e a d m i t t e d in 
ev idence . In t h e i n q u e s t in th is case , t h e police officers involved in t h e 
s h o o t i n g were no t r e q u i r e d to a p p e a r at t he i n q u e s t a n d dec l ined to do so. 
S e r g e a n t M . a n d officers B. a n d R. w e r e t he r e fo r e not sub jec ted to 
e x a m i n a t i o n c o n c e r n i n g t h e i r accoun t of e v e n t s . T h e i r s t a t e m e n t s w e r e 
m a d e avai lable to t h e co rone r i n s t ead . T h i s d id not enab l e any sa t i s fac tory 
a s s e s s m e n t to be m a d e of e i t h e r t he i r re l iabi l i ty or c redib i l i ty on c ruc ia l 
fac tua l i ssues . It d e t r a c t e d from the i n q u e s t ' s capac i ty to e s t ab l i sh t h e 
facts r e l evan t to t h e d e a t h , a n d t h e r e b y to achieve one of t he p u r p o s e s 
r e q u i r e d by Ar t ic le 2 of t he C o n v e n t i o n (see a lso p a r a g r a p h 10 of t he U N 
Pr inc ip les on E x t r a - l e g a l E x e c u t i o n s , c i ted in p a r a g r a p h 96 above) . 

145. T h e j u r y ' s ve rd ic t in th is case could only give t h e i d en t i t y of t h e 
d e c e a s e d a n d t h e d a t e , p lace a n d c a u s e of d e a t h (see p a r a g r a p h 70 above ) . 
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In E n g l a n d a n d W a l e s , as in G i b r a l t a r , t h e j u r y is ab le to r e a c h a n u m b e r of 
ve rd i c t s , i nc lud ing "unlawful d e a t h " . As a l r e a d y n o t e d , w h e r e a n i n q u e s t 
j u r y gives such a verd ic t in E n g l a n d a n d W a l e s , t h e D P P is r e q u i r e d to 
r e c o n s i d e r a n y decis ion not to p r o s e c u t e a n d to give r e a s o n s which a r e 
a m e n a b l e to cha l l enge in t he c o u r t s . In th i s case , a c r i m i n a l p r o s e c u t i o n 
had a l r e a d y o c c u r r e d . T h e only r e l evance t h a t t he i n q u e s t could have had 
to any f u r t h e r p r o s e c u t i o n s was t h a t t h e c o r o n e r could have sen t a w r i t t e n 
r e p o r t to t he D P P if he c o n s i d e r e d t h a t a c r i m i n a l offence m i g h t have b e e n 
c o m m i t t e d . It is not a p p a r e n t , however , t h a t t he D P P would have b e e n 
r e q u i r e d to t a k e any decis ion in r e sponse to th is no t i f ica t ion or to p rov ide 
d e t a i l e d r e a s o n s for not m a k i n g any r e s p o n s e . T h e i n q u e s t t h e r e f o r e was 
u n a b l e to play any effective role in t h e iden t i f i ca t ion or p r o s e c u t i o n of any 
c r i m i n a l offences which m a y have o c c u r r e d a n d , in t h a t r e spec t , falls sho r t 
of t h e r e q u i r e m e n t s of Ar t ic le 2. 

146. W h i l e t he publ ic n a t u r e of t h e i n q u e s t p r o c e e d i n g s was not in 
d i s p u t e , t h e a p p l i c a n t c o m p l a i n e d t h a t t h e abi l i ty of his family to 
p a r t i c i p a t e in t h e p r o c e e d i n g s as next-of-kin to t h e d e c e a s e d was 
s ignif icant ly p re jud iced as legal aid was no t ava i lab le in i n q u e s t s a n d 
d o c u m e n t s w e r e not d isc losed in a d v a n c e of t h e p r o c e e d i n g s . 

The C o u r t n o t e s howeve r t h a t , as w i t h t h e next -of -k in in McCann and 
Others, t he family w e r e r e p r e s e n t e d by a sol ici tor a n d counse l at t he 
i n q u e s t a n d had been g r a n t e d legal a id for t he judicial rev iew 
app l i ca t i ons a s soc ia t ed w i t h it . It c a n n o t t h e r e f o r e be said t h a t t h e 
a p p l i c a n t ' s family was p r e v e n t e d , by t h e lack of legal a id , from o b t a i n i n g 
any n e c e s s a r y legal a s s i s t ance a t t h e i n q u e s t . 

147. As r e g a r d s access to d o c u m e n t s , at t h a t t i m e t h e family of t he 
d e c e a s e d was not ab le to ob t a in copies of a n y wi tness s t a t e m e n t s unt i l t he 
wi tnes s c o n c e r n e d was giving ev idence . Th i s was also t he posi t ion in McCann 
and Others, w h e r e t he C o u r t cons ide red t h a t this had not subs t an t i a l l y 
h a m p e r e d t h e abi l i ty of t he fami l ies ' l awyers to q u e s t i o n t he w i tne s se s 
(see j u d g m e n t c i ted above , p . 49 , § 162). H o w e v e r it m u s t be n o t e d t h a t 
t h e i nques t in McCann and Others was to s o m e e x t e n t excep t iona l w h e n 
c o m p a r e d wi th t h e p roceed ings in a n u m b e r of cases in N o r t h e r n I r e l a n d 
(see a l so Hugh Jordan v. the United Kingdom, no. 24746/94, j u d g m e n t of 4 M a y 
2 0 0 1 ; Kelly and Others v. the United Kingdom, no . 30054/96 , j u d g m e n t of 4 M a y 
2001 ; a n d Shanaghan v. the United Kingdom, no . 37715/97 , j u d g m e n t of 4 M a y 
2001) . T h e p r o m p t n e s s a n d t h o r o u g h n e s s of t h e i n q u e s t in McCann and 
Others left t h e C o u r t in no doub t t h a t the i m p o r t a n t facts r e l a t i n g to t h e 
even t s h a d b e e n e x a m i n e d w i t h t he act ive pa r t i c ipa t i on of t h e a p p l i c a n t s ' 
e x p e r i e n c e d legal r e p r e s e n t a t i v e . T h e fact t h a t t he next-of-kin did not have 
access to t he d o c u m e n t s did not , in t h a t c o n t e x t , c o n t r i b u t e any signif icant 
h a n d i c a p . H o w e v e r , s ince t h a t case , t h e C o u r t has laid m o r e e m p h a s i s on 
t h e i m p o r t a n c e of involving t h e next-of-kin of a d e c e a s e d in t he p r o c e d u r e 
a n d prov id ing t h e m wi th i n fo rma t ion (see Ogur, c i ted above , § 92) . 
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F u r t h e r , t h e C o u r t n o t e s t h a t t h e p r a c t i c e of non-d i sc losu re h a s 
c h a n g e d in t h e U n i t e d K i n g d o m in t h e l ight of t h e S t e p h e n L a w r e n c e 
i nqu i ry a n d t h a t it is now r e c o m m e n d e d t h a t t he police disclose w i t n e s s 
s t a t e m e n t s twen ty -e igh t days in a d v a n c e (see p a r a g r a p h 78 above ) . 

148. In th i s ca se , it m a y be o b s e r v e d t h a t t he lack of access to t h e 
w i tne s s s t a t e m e n t s was t he r e a s o n for severa l long a d j o u r n m e n t s in t he 
i n q u e s t . T h i s c o n t r i b u t e d s igni f icant ly to p r o l o n g i n g t h e p r o c e e d i n g s . 
T h e C o u r t cons ide r s th is f u r t h e r in t h e c o n t e x t of t h e de l ay (see 
p a r a g r a p h 152 be low) . T h e p rev ious inabi l i ty of t he a p p l i c a n t ' s family to 
have access t o w i t n e s s s t a t e m e n t s before t h e a p p e a r a n c e of t h e w i t n e s s 
m u s t a lso be r e g a r d e d as hav ing p laced t h e m at a d i s a d v a n t a g e in t e r m s 
of p r e p a r a t i o n a n d abi l i ty to p a r t i c i p a t e in q u e s t i o n i n g . T h i s c o n t r a s t s 
s t r ik ing ly wi th t he pos i t ion of t he R U C w h o h a d the r e s o u r c e s to p rov ide 
for legal r e p r e s e n t a t i o n a n d full access t o r e l e v a n t d o c u m e n t s . T h e C o u r t 
cons ide r s t h a t t he r igh t of t he family of t h e d e c e a s e d whose d e a t h is u n d e r 
inves t iga t ion to p a r t i c i p a t e in t he p r o c e e d i n g s r e q u i r e s t h a t I he 
p r o c e d u r e s a d o p t e d e n s u r e t h e r e q u i s i t e p r o t e c t i o n of t h e i r i n t e r e s t s , 
wh ich m a y be in d i r ec t conflict w i th t hose of t h e police or s ecu r i t y forces 
i m p l i c a t e d in t he even t s . T h e C o u r t is not p e r s u a d e d t h a t t he a p p l i c a n t ' s 
i n t e r e s t s as next -of -k in w e r e fairly or a d e q u a t e l y p r o t e c t e d in th is r e s p e c t . 

149. R e f e r e n c e has a lso b e e n m a d e to t h e a l legedly f r e q u e n t use of 
publ ic i n t e r e s t i m m u n i t y cer t i f i ca tes in i n q u e s t s to p r e v e n t c e r t a i n 
q u e s t i o n s or d i sc losure of c e r t a i n d o c u m e n t s . In this case , t h e S e c r e t a r y of 
S t a t e for N o r t h e r n I r e l a n d issued a cer t i f ica te on 9 N o v e m b e r 1988 cover ing , 
for e x a m p l e , t h e c o u n t e r - t e r r o r i s m capabi l i t i e s of t he R U C a n d in fo rma t ion 
or d o c u m e n t s r evea l ing de t a i l s of t he in te l l igence o p e r a t i o n . A second 
cer t i f i ca te was i s sued on 5 M a y 1994 to p r e v e n t d i sc losure of t h e S t a l k e r 
a n d S a m p s o n r e p o r t s on t h e g r o u n d s , inter alia, of t he n e e d to p ro t ec t t h e 
effect iveness of spec ia l un i t s a n d t h e i n t eg r i t y of in te l l igence o p e r a t i o n s . 

150. It is not a p p a r e n t t h a t t h e first ce r t i f i ca te p r e v e n t e d any r e l e v a n t 
q u e s t i o n i n g of w i t n e s s e s . As r e g a r d s t h e s econd ce r t i f i ca t e , t h e C o u r t 
reca l l s t h a t t h e C h i e f C o n s t a b l e , in c o n t e s t i n g t he r e l evance of t he S t a l k e r 
a n d S a m p s o n r e p o r t s to t h e i n q u e s t , d e c l a r e d t h a t all w i t n e s s s t a t e m e n t s 
a n d ev idence in t h e inqu i ry h a d b e e n prov ided to t h e c o r o n e r (see 
p a r a g r a p h 58 a b o v e ) . In t h e H i g h C o u r t , J u d g e Nicholson c o n s i d e r e d t h a t 
all t h a t r e m a i n e d und i sc losed w e r e s t a t e m e n t s of op in ion , c r i t i c i sms , 
r e c o m m e n d a t i o n s , e tc . It is not a p p a r e n t t h a t J u d g e Nicholson was h imse l f 
ab le to e x a m i n e t h e r e p o r t s to verify w h e t h e r a n y t h i n g r e l e v a n t to t h e 
i n q u e s t was c o n t a i n e d in t h e m . J u d g e Nicholson a lso c o m m e n t e d t h a t 
t h e r e was n o t h i n g to p r e v e n t M r T h o r b u r n g iv ing ev idence to t h e i n q u e s t 
c o n c e r n i n g r e l e v a n t m a t t e r s p e r t a i n i n g to t he d e a t h s , bu t t h a t he could no t 
seek t o rely on t h e r e p o r t s to give any "overv iew" to t he j u r y . T h e C o u r t 
obse rves t h a t if M r T h o r b u r n h a d a t t e m p t e d to give ev idence a b o u t t h e 
c o n t e n t s of t h e r e p o r t s s o m e seven to e igh t yea r s a f te r t h e y h a d b e e n 
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compi l ed , it is unl ike ly t h a t his m e m o r y would have b e e n a c c u r a t e as 
r e g a r d s de t a i l s . It is also p r o b a b l e t h a t objec t ion would have b e e n m a d e by 
t h e G o v e r n m e n t , re ly ing on t h e PI I C e r t i f i c a t e . 

151. T h i s C o u r t is not in a pos i t ion to a s s e r t w h e t h e r t h e S t a l k e r a n d 
S a m p s o n r e p o r t s c o n t a i n e d a n y m a t e r i a l r e l evan t to t h e issue of t he 
ex i s t ence of any shoot- to-ki l l policy. T h e r e a r e s t r o n g ind ica t ions t h a t t h e 
S t a l k e r I n t e r i m R e p o r t did so - t he R U C have cr i t ic i sed M r S t a l k e r ' s 
a t t e m p t to r e i n v e s t i g a t e t he shoo t ings in a d d i t i o n to t h e o b s t r u c t i o n s of 
jus t i ce . In his s t a t e m e n t to P a r l i a m e n t , t he A t t o r n e y - G e n e r a l r e f e r r e d to 
t he D P P rev iewing the r e p o r t s and also t h e ev idence c o n c e r n i n g t h e 
s h o o t i n g i nc iden t s . T h e r e p o r t s in a n y even t dea l t w i th t h e ev idence of 
o b s t r u c t i o n of j u s t i c e , wh ich was r e l evan t to t h e w i d e r issues t h r o w n u p 
by t h e case . T h e C o u r t finds t h a t t h e i n q u e s t was t h u s p r e v e n t e d from 
rev iewing po t en t i a l l y r e l evan t m a t e r i a l a n d was t h e r e f o r e u n a b l e to fulfil 
a n y useful func t ion in c a r r y i n g ou t a n effective inves t iga t ion of m a t t e r s 
a r i s i n g s ince t h e c r i m i n a l t r i a l . 

152. Final ly, t h e C o u r t has h a d r e g a r d to t h e de lay in t he p r o c e e d i n g s . 
T h e i n q u e s t o p e n e d on 4 J u n e 1984, a f te r t h e conclus ion of t he c r i m i n a l 
p r o c e e d i n g s . It t h e n a d j o u r n e d for successive pe r iods : 

- f rom S e p t e m b e r 1984 to N o v e m b e r 1988, p e n d i n g t h e i n d e p e n d e n t 
police inqu i ry u n d e r M r S t a l k e r a n d M r S a m p s o n ; 

- f rom 17 N o v e m b e r 1988 to 8 M a r c h 1990, a pe r iod of a b o u t fifteen 
m o n t h s , whi le t h e family c h a l l e n g e d the a d m i s s i o n in ev idence of t he 
w r i t t e n s t a t e m e n t s of t h e pol ice officers; 

- f rom 20 J u l y 1990 to 6 F e b r u a r y 1992, a n o t h e r e i g h t e e n m o n t h s , 
p e n d i n g a c h a l l e n g e to such s t a t e m e n t s in a n o t h e r case ; 

- from 29 M a y 1992 to 28 M a y 1993, a yea r , p e n d i n g t h e family ' s 
c h a l l e n g e of t h e re fusa l t o give t h e m access t o a w i t n e s s s t a t e m e n t ; 

- whi le t h e i n q u e s t r e s u m e d on 31 J a n u a r y 1994, it was a l m o s t 
i m m e d i a t e l y de layed while t he co rone r a n d C h i e f C o n s t a b l e e n t e r e d in to a 
d i s p u t e abou t t h e d isc losure of d o c u m e n t s . T h e jud ic ia l review p roceed ings 
e n d e d on 1 1 J u l y 1994 a n d the inques t was a b a n d o n e d a few m o n t h s l a t e r . 

153. T h e C o u r t observes t h a t a n u m b e r of t h e a d j o u r n m e n t s w e r e 
r e q u e s t e d by the a p p l i c a n t ' s family. T h e y r e l a t e d pr inc ipa l ly to legal 
cha l l enges to p r o c e d u r a l a s p e c t s of t h e i n q u e s t wh ich t h e y c o n s i d e r e d 
e s sen t i a l to t h e i r abi l i ty to p a r t i c i p a t e - in p a r t i c u l a r , access to t h e 
d o c u m e n t s . W h i l e it is t h e r e f o r e t h e case t h a t t h e a p p l i c a n t ' s family 
c o n t r i b u t e d s ignif icant ly to t h e de lays , th i s to s o m e e x t e n t r e s u l t e d 
from the diff icult ies facing re la t ives in p a r t i c i p a t i n g in i n q u e s t 
p r o c e d u r e s (see p a r a g r a j i h 148 above c o n c e r n i n g the non-d i sc losure of 
w i tne s s s t a t e m e n t s ) . It c a n n o t be r e g a r d e d as u n r e a s o n a b l e t h a t t h e 
app l i can t m a d e use of t h e legal r e m e d i e s ava i lab le to h i m to c h a l l e n g e 
t h e s e a spec t s of t h e i n q u e s t p r o c e d u r e . 
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154. A long de lay had a l r e a d y r e s u l t e d from the co rone r ' s decis ion to 
awai t t h e o u t c o m e of the i n d e p e n d e n t police inqui ry . T h i s m i g h t have b e e n 
a r e a s o n a b l e s t e p w h e r e t he inqu i ry provided a n effective inves t iga t ion in to 
t he r e m a i n i n g i ssues af ter t he c r imina l t r ia l . T h e C o u r t has found above 
t h a t it was l ack ing in exped i t i on a n d t r a n s p a r e n c y . W h i l e t h e i nqu i ry 
e n d e d in a publ ic s t a t e m e n t in P a r l i a m e n t in J a n u a r y 1988, t he i nques t was 
not r e s c h e d u l e d to s t a r t unt i l 14 N o v e m b e r 1988, a lmos t six yea r s af ter t h e 
even t s . T h e c o r o n e r ' s unsuccessful a t t e m p t to ob t a in d o c u m e n t s wh ich h e 
cons ide red re levan t to the i n q u e s t a c c o u n t e d for t he per iod from S e p t e m b e r 
1993 to M a y 1994. W h e n t h e i nques t was a b a n d o n e d by the co rone r on 
8 S e p t e m b e r 1994, l i t t le ev idence h a d b e e n h e a r d . 

155. In t he c i r c u m s t a n c e s it c a n n o t be c o n s i d e r e d t h a t t h e i n q u e s t was 
he ld e i t h e r p r o m p t l y or p r o g r e s s e d w i t h r e a s o n a b l e exped i t i on (see , 
mutatis mutandis, c o n c e r n i n g speed r e q u i r e m e n t s u n d e r Ar t ic le 6 § 1 of 
t h e C o n v e n t i o n , Scopelliti v. Italy, j u d g m e n t of 23 N o v e m b e r 1993, Scr ies A 
no. 278 , p . 9, § 25) . T h e f r e q u e n t a n d l e n g t h y a d j o u r n m e n t s call in to 
q u e s t i o n w h e t h e r t he i n q u e s t sy s t em was a t t he r e l e v a n t t i m e 
s t r u c t u r a l l y c a p a b l e of p rov id ing for b o t h s p e e d a n d effective access for 
t h e d e c e a s e d ' s family, a n d t h e n e c e s s a r y d o c u m e n t s for t h e c o r o n e r ' s 
e x a m i n a t i o n of t he i ssues . 

(vi) Civil proceedings 

156. As found above (see p a r a g r a p h 1 18), civil p r o c e e d i n g s would 
p rov ide a jud ic i a l fac t - f inding fo rum, wi th t h e a t t e n d a n t s a f e g u a r d s a n d 
t h e abi l i ty to r e a c h findings of un lawfu lness , w i th t he possibi l i ty of 
d a m a g e s . It is , however , a p r o c e d u r e u n d e r t a k e n on the in i t ia t ive of t he 
a p p l i c a n t , not t h e a u t h o r i t i e s , a n d it does not involve t he iden t i f i ca t ion or 
p u n i s h m e n t of any a l l eged p e r p e t r a t o r . As such , it c a n n o t be t a k e n i n t o 
a c c o u n t in t he a s s e s s m e n t of t h e S t a t e ' s c o m p l i a n c e wi th its p r o c e d u r a l 
ob l iga t ions u n d e r Ar t ic le 2 of t he C o n v e n t i o n . 

(vii) Conclusion 

157. T h e C o u r t finds t h a t t h e p r o c e e d i n g s for i n v e s t i g a t i n g t h e use of 
l e tha l force by the police officers have b e e n shown in th is case to disclose 
t h e following s h o r t c o m i n g s : 

- t h e police officers i n v e s t i g a t i n g t h e inc iden t w e r e not sufficiently 
i n d e p e n d e n t of t he officers i m p l i c a t e d in t h e i nc iden t ; 

- t h e r e was a lack of publ ic s c r u t i n y a n d i n f o r m a t i o n to t he v i c t im ' s 
family c o n c e r n i n g t h e i n d e p e n d e n t police inves t iga t ion in to t he i n c i d e n t , 
i nc lud ing i n a d e q u a t e j u s t i f i ca t ion for t h e D P P ' s dec is ion not to p r o s e c u t e 
any police officer a t t ha t s t a g e for p e r v e r t i n g or a t t e m p t i n g to p e r v e r t t h e 
cou r se of j u s t i c e ; 
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- t he i n q u e s t p r o c e d u r e did not al low for any verd ic t or f indings which 
m i g h t play a n effective role in s e c u r i n g a p r o s e c u t i o n in r e spec t of any 
c r i m i n a l offence which m a y have b e e n d isc losed; 

- the non-d i sc losure of w i tne s s s t a t e m e n t s p r io r to t he i r a p p e a r a n c e a t 
t h e i nques t p re jud iced t h e abi l i ty of t h e a p p l i c a n t ' s family to p a r t i c i p a t e in 
t h e i nques t a n d c o n t r i b u t e d to long a d j o u r n m e n t s in t he p r o c e e d i n g s ; 

- t he P I I C e r t i f i c a t e h a d t h e effect of p r e v e n t i n g t he i n q u e s t from 
e x a m i n i n g m a t t e r s r e l evan t to t h e o u t s t a n d i n g issues in t h e case ; 

- t he police officers w h o shot G e r v a i s e M c K e r r w e r e not r e q u i r e d to 
a t t e n d the i n q u e s t as w i t n e s s e s ; 

- t he i n d e p e n d e n t police i nves t i ga t ion d id not p r o c e e d wi th r e a s o n a b l e 
exped i t i on ; 

- t he i n q u e s t p r o c e e d i n g s did not c o m m e n c e p r o m p t l y a n d w e r e no t 
p u r s u e d wi th r e a s o n a b l e e x p e d i t i o n . 

158. T h e lack of i n d e p e n d e n c e of t h e R U C inves t iga t ion , a n d the lack 
of t r a n s p a r e n c y r e g a r d i n g t h e s u b s e q u e n t i nqu i ry in to t h e a l l eged police 
o b s t r u c t i o n in t h a t i nves t iga t ion , m a y be r e g a r d e d as b e i n g a t t he h e a r t of 
t he p r o b l e m s in t h e [procedures which followed. T h e d o m e s t i c c o u r t s 
c o m m e n t e d t h a t t he i n q u e s t was not t h e p r o p e r fo rum for d e a l i n g w i t h 
t h e w i d e r i s sues in t h e case . H o w e v e r , n o o t h e r publ ic , access ib le 
p r o c e d u r e was ava i lab le t o r e m e d y the s h o r t c o m i n g s . 

159. It is not for th is C o u r t to specify in any de ta i l wh ich ] ) rocedures 
t h e a u t h o r i t i e s shou ld a d o p t in p rov id ing for t he p r o p e r e x a m i n a t i o n of 
t h e c i r c u m s t a n c e s of a ki l l ing by S t a t e a g e n t s . W h i l e r e f e r e n c e h a s b e e n 
m a d e , for e x a m p l e , to t h e Sco t t i sh m o d e l of i nqu i ry c o n d u c t e d by a j u d g e 
of c r i m i n a l j u r i s d i c t i o n , t h e r e is no r e a s o n to a s s u m e t h a t th is m a y be t he 
only m e t h o d ava i lab le . N o r can it be said t h a t t h e r e shou ld be one unif ied 
p r o c e d u r e sat isfying all r e q u i r e m e n t s . If t h e a i m s of fact - f inding, c r i m i n a l 
i nves t iga t ion a n d p r o s e c u t i o n a r e c a r r i e d ou t by or s h a r e d b e t w e e n severa l 
a u t h o r i t i e s , as in N o r t h e r n I r e l a n d , t h e C o u r t cons ide r s t h a t t he 
r e q u i r e m e n t s of Ar t ic le 2 m a y n o n e t h e l e s s be sat isf ied if, whi le s e e k i n g 
to t a k e in to a c c o u n t o t h e r l e g i t i m a t e i n t e r e s t s such as n a t i o n a l s ecu r i t y 
or t h e p r o t e c t i o n of m a t e r i a l r e l evan t to o t h e r i nves t iga t ions , t h e va r ious 
p r o c e d u r e s provide for t h e n e c e s s a r y s a f e g u a r d s in a n access ible a n d 
effective m a n n e r . In the p r e s e n t case , t h e ava i lab le p r o c e d u r e s have not 
s t r u c k the r igh t b a l a n c e . 

160. T h e C o u r t would observe t h a t t he s h o r t c o m i n g s in t r a n s p a r e n c y a n d 
effect iveness ident i f ied above r u n c o u n t e r to t he p u r p o s e ident if ied by the 
d o m e s t i c cour t s of a l laying suspic ions a n d r u m o u r . P r o p e r p r o c e d u r e s for 
e n s u r i n g the accoun tab i l i ty of a g e n t s of t h e S t a t e a r e indis j icnsable in 
m a i n t a i n i n g public conf idence a n d m e e t i n g t he l e g i t i m a t e conce rns t h a t 
m i g h t a r i se f rom the use of l e tha l force. A lack of such p r o c e d u r e s will only 
add fuel to fears of s in i s te r mo t iva t ions , as is i l l u s t r a t ed , inter alia, by t he 
submiss ions m a d e by t he app l i can t conce rn ing the a l leged shoot-to-kil l policy. 
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161. T h e C o u r t finds t h a t t h e r e has b e e n a fa i lure to comply w i t h t h e 
p r o c e d u r a l ob l iga t ion i m p o s e d by Ar t ic le 2 of t he C o n v e n t i o n a n d t h a t 
t h e r e has b e e n , in th i s r e s p e c t , a v io la t ion o f t h a t provis ion. 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 

162. T h e a p p l i c a n t re l ied o n Ar t i c l e 14 of t he C o n v e n t i o n , wh ich 
p rov ides : 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other s ta tus ." 

163. T h e a p p l i c a n t s u b m i t t e d t h a t t h e c i r c u m s t a n c e s of t he ki l l ing ol 
his f a t h e r disc losed d i s c r i m i n a t i o n . H e a l l eged t h a t , b e t w e e n 1969 a n d 
M a r c h 1994, 357 peop le h a d b e e n ki l led by m e m b e r s of t h e s ecu r i t y 
forces , t h e o v e r w h e l m i n g ma jo r i t y of w h o m w e r e y o u n g m e n from t h e 
C a t h o l i c or n a t i o n a l i s t c o m m u n i t y . W h e n c o m p a r e d wi th t h e n u m b e r s of 
those killed from t h e P r o t e s t a n t c o m m u n i t y a n d hav ing r e g a r d to t h e fact 
t h a t t h e r e h a v e b e e n re la t ive ly few p r o s e c u t i o n s ( t h i r t y -one ) a n d only a 
few convic t ions (four, at t h e d a t e of th i s a p p l i c a t i o n ) , th i s showed t h a t 
t h e r e was a d i s c r i m i n a t o r y use of l e tha l force a n d a lack of legal 
p r o t e c t i o n vis-a-vis a sec t ion of t h e c o m m u n i t y on g r o u n d s of n a t i o n a l 
o r ig in or a s soc ia t ion wi th a n a t i o n a l m ino r i t y . 

164. T h e G o v e r n m e n t r ep l i ed t h a t t h e r e was no ev idence t h a t any of 
t h e d e a t h s wh ich o c c u r r e d in N o r t h e r n I r e l a n d were a n a l o g o u s or t h a t 
t hey disclosed any d i f ference in t r e a t m e n t . Ba ld s t a t i s t i c s ( t he accu racy 
of wh ich was not a c c e p t e d ) w e r e not e n o u g h to e s t ab l i sh b r o a d 
a l l ega t i ons of d i s c r i m i n a t i o n a g a i n s t C a t h o l i c s or n a t i o n a l i s t s . 

165. W h e r e a g e n e r a l policy or m e a s u r e has d i s p r o p o r t i o n a t e l y 
p re jud ic ia l effects on a p a r t i c u l a r g r o u p , it is not exc luded t h a t th i s m a y 
be c o n s i d e r e d as d i s c r i m i n a t o r ) ' n o t w i t h s t a n d i n g t h a t it is not specifically 
a i m e d or d i r e c t e d a t t h a t g r o u p . H o w e v e r , even t h o u g h s ta t i s t i ca l ly it 
a p p e a r s t h a t t h e major i ty of peop le shot by t h e secur i ty forces w e r e from 
t h e C a t h o l i c or na t i ona l i s t c o m m u n i t y , t h e C o u r t does not cons ide r t h a t 
s t a t i s t i c s can in t h e m s e l v e s disc lose a p rac t i ce which could be classif ied as 
d i s c r i m i n a t o r y w i th in t he m e a n i n g of Ar t i c l e 14. T h e r e is no ev idence 
before t h e C o u r t wh ich would en t i t l e it to conc lude t h a t any of t hose 
ki l l ings, save t h e four wh ich r e s u l t e d in convic t ions , involved the unlawful 
or excessive use of force by m e m b e r s of t h e secur i ty forces . 

166. T h e C o u r t finds t h a t t h e r e has b e e n no v io la t ion of Ar t ic le 14 of 
t h e C o n v e n t i o n . 
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III. A L L E G E D V I O I A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

167. T h e app l i can t c o m p l a i n e d t h a t he had no effective r e m e d y in 
r e spec t of his c o m p l a i n t s , r e ly ing on Ar t i c l e 13 of t h e C o n v e n t i o n , which 
p rov ides : 

"Everyone whose rights and freedoms as set forth in [the] Convention arc violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

168. T h e app l i can t r e f e r r e d to his s u b m i s s i o n s c o n c e r n i n g the 
p r o c e d u r a l a s p e c t s of Ar t i c l e 2 of t h e C o n v e n t i o n , c l a i m i n g t h a t , in 
a d d i t i o n to t h e p a y m e n t of c o m p e n s a t i o n w h e r e a p p r o p r i a t e , Ar t i c l e 13 
r e q u i r e d a t h o r o u g h a n d effective i nves t i ga t ion capab l e of l e a d i n g to t he 
iden t i f ica t ion a n d p u n i s h m e n t of those r e spons ib le a n d inc lud ing effective 
access for t h e c o m p l a i n a n t to t h e i nves t i ga to ry p r o c e d u r e . 

169. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e c o m p l a i n t s r a i s ed u n d e r 
Ar t i c l e 13 w e r e e i t h e r p r e m a t u r e o r i l l - founded. T h e y c l a i m e d t h a t t h e 
c o m b i n a t i o n of ava i lab le p r o c e d u r e s , which inc luded t h e p e n d i n g civil 
p r o c e e d i n g s a n d t h e i n q u e s t , p rov ided effective r e m e d i e s . 

170. T h e C o u r t ' s case- law ind i ca t e s t h a t Ar t ic le 13 of t he C o n v e n t i o n 
g u a r a n t e e s t h e avai lab i l i ty a t t h e na t i ona l level of a r e m e d y to enforce t h e 
s u b s t a n c e of t he C o n v e n t i o n r igh t s a n d f r e e d o m s in w h a t e v e r form t h e y 
m i g h t h a p p e n to be s e c u r e d in t he d o m e s t i c legal o r d e r . T h e effect of 
Ar t ic le 13 is t h u s to r e q u i r e t h e provis ion of a d o m e s t i c r e m e d y to d e a l 
wi th t h e s u b s t a n c e of an " a r g u a b l e c o m p l a i n t " u n d e r t h e C o n v e n t i o n a n d 
to g r a n t a p p r o p r i a t e relief, a l t h o u g h C o n t r a c t i n g S t a t e s a r e afforded 
s o m e d i sc re t i on as to t h e m a n n e r in which t h e y confo rm to t h e i r 
C o n v e n t i o n ob l iga t ions u n d e r th i s provis ion. T h e scope of t he ob l iga t ion 
u n d e r Ar t i c l e 13 va r i e s d e p e n d i n g on t h e n a t u r e of t he a p p l i c a n t ' s 
c o m p l a i n t u n d e r t h e C o n v e n t i o n . N e v e r t h e l e s s , t h e r e m e d y r e q u i r e d by 
Ar t i c l e 13 m u s t be "effec t ive" in p r a c t i c e as well as in law (see Aksoy 
v. Turkey, j u d g m e n t of 18 D e c e m b e r 1996, Reports 1996-VI, p . 2286, § 95 ; 
Aydin v. Turkey, j u d g m e n t of 25 S e p t e m b e r 1997, Reports 1997-VI, 
pp . 1895-96, § 103; and Kaya, c i ted above , pp . 329-30, § 106). 

171. In cases involving t h e use of l e tha l force or a susp ic ious d e a t h , t h e 
C o u r t has a lso s t a t e d t h a t , given the f u n d a m e n t a l i m p o r t a n c e of t h e r ight 
to t h e p r o t e c t i o n of life, Ar t i c l e 13 r e q u i r e s , in add i t i on to t h e p a y m e n t of 
c o m p e n s a t i o n w h e r e a p p r o p r i a t e , a t h o r o u g h and effective inves t iga t ion 
c a p a b l e of l e a d i n g to t h e iden t i f i ca t ion a n d p u n i s h m e n t of t h o s e 
r e spons ib l e for t he d e p r i v a t i o n of life, i nc lud ing effective access for t he 
c o m p l a i n a n t to t h e i nves t i ga t ion p r o c e d u r e (see Kaya, c i ted above , 
pp . 330-31 , § 107). In a n u m b e r of cases it has found t h a t t h e r e has b e e n 
a v io la t ion of Ar t i c l e 13 w h e r e no effective c r i m i n a l i nves t iga t ion had b e e n 
c a r r i e d out i n to a suspic ious d e a t h , n o t i n g t h a t t he r e q u i r e m e n t s of 
Ar t ic le 13 w e r e b r o a d e r t h a n the ob l iga t ion to i nves t i ga t e i m p o s e d by 
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Ar t ic le 2 of t h e C o n v e n t i o n (see a lso Ergi, c i t ed above , p. 1 782, § 98, a n d 
Salman, c i ted above , § 123). 

172. It m u s t be obse rved t h a t t he se cases de r ived from t h e s i t u a t i o n 
p e r t a i n i n g in s o u t h - e a s t T u r k e y , w h e r e a p p l i c a n t s w e r e in a v u l n e r a b l e 
pos i t ion d u e to t h e o n g o i n g conflict b e t w e e n t h e secur i ty forces a n d t h e 
P K K a n d w h e r e t h e m o s t access ib le m e a n s of r e d r e s s ojpen to a p p l i c a n t s 
was to comjplain to t he publ ic p r o s e c u t o r , w h o was u n d e r a d u t y t o 
i n v e s t i g a t e a l l eged c r i m e s . In t h e T u r k i s h sy s t em, t h e c o m p l a i n a n t was 
ab le to j o in a n y c r i m i n a l p r o c e e d i n g s as a n i n t e r v e n o r a n d app ly for 
d a m a g e s a t t h e conc lus ion of a n y successful p r o s e c u t i o n . T h e publ ic 
p r o s e c u t o r ' s fac t - f inding func t ion was also e s sen t i a l to a n y a t t e m p t to 
e n g a g e in civil p r o c e e d i n g s . In t hose cases , t h e r e f o r e , it was sufficient for 
t h e p u r p o s e s of f o r m e r Ar t ic le 26 (now Ar t i c l e 35 § 1) of t h e C o n v e n t i o n 
t h a t a n a p p l i c a n t c o m p l a i n i n g of unlawful ki l l ing r a i s e d t he m a t t e r 
w i th t h e publ ic p r o s e c u t o r . T h e r e was accord ing ly a close p r o c e d u r a l 
a n d p rac t i ca l r e l a t i o n s h i p b e t w e e n t h e c r i m i n a l i nves t i ga t ion a n d t h e 
r e m e d i e s ava i lab le to t he ajpplicant in t h e legal sy s t em as a whole . 

173. T h e legal sys t em [per ta in ing in N o r t h e r n I r e l a n d is d i f ferent a n d 
a n y app l i ca t i on of Ar t ic le 13 to t h e fac tual c i r c u m s t a n c e s of a n y case from 
t h a t j u r i s d i c t i o n m u s t t ake th is i n to accoun t . An a p p l i c a n t w h o c la ims t h e 
unlawful use of force by sold iers o r police officers in t he U n i t e d K i n g d o m 
m u s t as a g e n e r a l ru l e e x h a u s t t h e d o m e s t i c r e m e d i e s o p e n to h im or h e r 
by t a k i n g civil p r o c e e d i n g s by which t h e c o u r t s will e x a m i n e t h e facts , 
d e t e r m i n e l iabil i ty a n d if approjpr ia te a w a r d c o m p e n s a t i o n . T h e s e civil 
[proceedings a r e whol ly i n d e p e n d e n t of any c r i m i n a l i nves t iga t ion a n d 
t h e i r efficacy h a s no t b e e n shown to re ly on t h e p r o p e r conduc t of 
c r i m i n a l i nves t i ga t ions or p r o s e c u t i o n s (see , for e x a m p l e , Caraher v. the 
United Kingdom ( d e c ) , no. 24520 /94 , E C H R 2000-1). 

174. In t h e p r e s e n t case , t h e a p p l i c a n t h a s lodged civil {proceedings, 
wh ich a r e p e n d i n g . T h e C o u r t h a s found no e l e m e n t s which would 
p r e v e n t t hose p r o c e e d i n g s p rov id ing the r e d r e s s ident i f ied above in 
r e spec t of t he a l l eged excessive use of force (see paragra jph 118 above) . 

175. As r e g a r d s t h e a p p l i c a n t ' s c o m p l a i n t s c o n c e r n i n g the inves t iga t ion 
in to t h e d e a t h c a r r i e d out by t h e a u t h o r i t i e s , t he se have b e e n e x a m i n e d 
above u n d e r t h e p r o c e d u r a l a spec t of Ar t i c l e 2 (see p a r a g r a p h s 122-61). 
T h e C o u r t finds t h a t no s e p a r a t e issue a r i ses in t he p r e s e n t case . 

1 76. T h e C o u r t conc ludes t h a t t h e r e has b e e n no v io la t ion of Ar t ic le 13 
of t he C o n v e n t i o n . 

IV. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

177. Ar t ic le 41 of t h e C o n v e n t i o n p rov ides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contract ing Party concerned allows only 
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partial reparat ion to be made, the Court shall, if necessary, afford just satisfaction to the 
injured party." 

A. D a m a g e 

178. T h e app l i can t s u b m i t t e d t h a t he was en t i t l ed to d a m a g e s in 
r e spec t of t h e unlawful d e p r i v a t i o n of t h e life of his f a the r Gerva i se M c K e r r . 

179. T h e G o v e r n m e n t d i s p u t e d t h a t a n y a w a r d of d a m a g e s would be 
a p p r o p r i a t e in t h e p r e s e n t ca se . 

180. T h e C o u r t recal ls t h a t in McCann and Others (c i ted above , p . 6 3 , 
§ 219) it found a s u b s t a n t i v e b r e a c h of Ar t ic le 2 of t h e C o n v e n t i o n , 
conc lud ing t h a t it h a d not b e e n shown t h a t t h e ki l l ing of the t h r e e IRA 
suspec t s c o n s t i t u t e d t he use of force wh ich was no m o r e t h a n abso lu t e ly 
n e c e s s a r y in de fence of p e r s o n s from unlawful v io lence . H o w e v e r , t h e 
C o u r t c o n s i d e r e d it i n a p p r o p r i a t e to m a k e a n y a w a r d to t h e a p p l i c a n t s , as 
p e r s o n a l r e p r e s e n t a t i v e s of t h e d e c e a s e d , in r e spec t of p e c u n i a r y or non -
p e c u n i a r y d a m a g e , " h a v i n g r e g a r d to t he fact t h a t t h e t h r e e t e r r o r i s t 
s u s p e c t s w h o w e r e kil led h a d b e e n i n t e n d i n g to p l an t a b o m b in G i b r a l t a r " . 

181 . In c o n t r a s t to McCann and Others, t he C o u r t in t h e p r e s e n t case has 
m a d e no f ind ing as to t h e lawfulness or p r o p o r t i o n a l i t y of t h e use of l e tha l 
force which kil led G e r v a i s e M c K e r r , or as to t he fac tua l c i r c u m s t a n c e s , 
i nc lud ing the ac t iv i t ies of t h e d e c e a s e d , wh ich led u p to t h e ki l l ing, wh ich 
i ssues a r e p e n d i n g in t h e civil p r o c e e d i n g s . Accord ingly , no a w a r d of 
c o m p e n s a t i o n falls to be m a d e in th i s r e s p e c t . O n t h e o t h e r h a n d , t h e 
C o u r t has found t h a t t h e n a t i o n a l a u t h o r i t i e s failed in t h e i r ob l iga t ion to 
ca r ry ou t a p r o m p t a n d effective inves t iga t ion in to t he c i r c u m s t a n c e s of 
t he d e a t h . T h e a p p l i c a n t m u s t t h e r e b y have suffered feel ings of 
f r u s t r a t i o n , d i s t r e s s a n d anx ie ty . T h e C o u r t cons ide r s t h a t the a p p l i c a n t 
s u s t a i n e d s o m e n o n - p e c u n i a r y d a m a g e which is not sufficiently 
c o m p e n s a t e d by the finding of a v io la t ion of t h e C o n v e n t i o n . 

182. M a k i n g a n a s s e s s m e n t on a n e q u i t a b l e bas i s , t h e C o u r t a w a r d s 
t he s u m of 10,000 p o u n d s s t e r l i n g ( G B P ) . 

B . C o s t s a n d e x p e n s e s 

183. T h e a p p l i c a n t c l a i m e d a to ta l of G B P 36,437.50. T h i s inc luded 
G B P 17,625 ( inclusive of v a l u e - a d d e d t ax - V A T ) for sen ior counse l , 
G B P 10,000 for j u n i o r counse l , a n d so l ic i tors ' fees of G B P 8,812.50 
( inclusive of V A T ) . 

184. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e s e c l a i m s w e r e excess ive , 
n o t i n g t h a t t h e i ssues in th is case o v e r l a p p e d s ignif icant ly wi th t h e o t h e r 
cases e x a m i n e d a t t he s a m e t i m e , a n d c o n s i d e r e d t h a t a s o m e of 
G B P 15,000 was r e a s o n a b l e . 
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185. T h e C o u r t recal ls t h a t th i s case h a s involved severa l r o u n d s of 
w r i t t e n submis s ions a n d a n o ra l h e a r i n g , a n d m a y be r e g a r d e d as fac tua l ly 
a n d legal ly complex . N o n e t h e l e s s , it finds t he fees c l a i m e d to be on the h igh 
side w h e n c o m p a r e d wi th o t h e r cases from t h e U n i t e d K i n g d o m a n d is no t 
p e r s u a d e d t h a t t h e y a r e r e a s o n a b l e as to q u a n t u m . H a v i n g r e g a r d to 
e q u i t a b l e cons ide r a t i ons , it a w a r d s t he s u m of G B P 25,000, p lus a n y V A T 
which m a y be payab le . It h a s t a k e n in to accoun t the s u m s rece ived by t h e 
a p p l i c a n t b y w a y of legal a id from t h e Counc i l of E u r o p e . 

C. D e f a u l t i n t e r e s t 

186. A c c o r d i n g to the i n f o r m a t i o n ava i lab le to t h e C o u r t , t h e s t a t u t o r y 
r a t e of i n t e r e s t app l i cab le in t h e U n i t e d K i n g d o m at t h e d a t e of a d o p t i o n 
of t h e p r e s e n t j u d g m e n t is 7 .5% p e r a n n u m . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e h a s b e e n a v io la t ion of Ar t i c l e 2 of t h e C o n v e n t i o n in 
r e spec t of fai l ings in t h e inves t iga t ive p r o c e d u r e s c o n c e r n i n g t h e d e a t h 
of G e r v a i s e M c K e r r ; 

2. Holds t h a t t h e r e h a s b e e n no v io la t ion of Ar t i c l e 14 of t h e C o n v e n t i o n ; 

3 . Holds t h a t t h e r e h a s b e e n no v io la t ion of Ar t ic le 13 of t h e C o n v e n t i o n ; 

4. Holds 
(a) t h a t t h e r e s p o n d e n t S t a t e is to pay t h e a p p l i c a n t , w i th in t h r e e 
m o n t h s from the d a t e on wh ich the j u d g m e n t b e c o m e s final a c c o r d i n g 
to Ar t ic le 44 § 2 of t h e C o n v e n t i o n , t h e following a m o u n t s , p lus a n y 
v a l u e - a d d e d t a x t h a t m a y be c h a r g e a b l e : 

(i) G B P 10,000 ( t en t h o u s a n d p o u n d s s t e r l i ng ) in r e spec t of non -
p e c u n i a r y d a m a g e ; 
(ii) G B P 25,000 ( twenty-f ive t h o u s a n d p o u n d s s t e r l i ng ) in r e s p e c t 
of costs a n d e x p e n s e s ; 

(b) t h a t s i m p l e i n t e r e s t a t a n a n n u a l r a t e of 7 .5% shal l be payab le 
f rom the exp i ry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l s e t t l e m e n t ; 

5 . Dismisses t h e r e m a i n d e r of t h e a p p l i c a n t ' s c l a ims for j u s t sa t i s fac t ion . 

D o n e in Eng l i sh , a n d not i f ied in w r i t i n g on 4 M a y 2 0 0 1 , p u r s u a n t to 
R u l e 77 §§ 2 a n d 3 of t h e R u l e s of C o u r t . 

S. D o n i : 
R e g i s t r a r 

J . -P . COSTA 
P r e s i d e n t 
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On the same date, the Court delivered judgments in three similar cases. 
In addition to its findings in the present case, however, the Court 
identified certain other shortcomings, in particular in relation to the 
role of the DPP and the inquest procedure. Selected passages from these 

judgments are reproduced below. 

Extracts from H u g h J o r d a n v. t h e U n i t e d K i n g d o m , 
no. 24746/94, 4 May 2001 

123. T h e C o u r t does not d o u b t t he i n d e p e n d e n c e of t h e D P P . H o w e v e r , 
w h e r e t he i n d e p e n d e n c e of t h e police i nves t i ga t ion p r o c e d u r e i tself is o p e n 
to d o u b t a n d t h a t p r o c e d u r e is not a m e n a b l e to publ ic sc ru t iny , it is of 
i n c r e a s e d i m p o r t a n c e t h a t t h e officer w h o dec ides w h e t h e r or no t to 
p r o s e c u t e shou ld also p r e s e n t an a p p e a r a n c e of i n d e p e n d e n c e in his 
d e c i s i o n - m a k i n g . W h e r e no r e a s o n s a r e given in a con t rove r s i a l i nc iden t 
involving t h e use of l e tha l force, th is m a y in i tself not be conduc ive to 
publ ic conf idence . It a l so d e n i e s t h e family of t h e v ic t im access to 
i n f o r m a t i o n a b o u t a m a t t e r of c ruc ia l i m p o r t a n c e to t h e m a n d p r e v e n t s 
a n y legal c h a l l e n g e of t h e dec is ion . 

124. In th i s case , P e a r s e J o r d a n was shot a n d kil led whi le u n a r m e d . It 
is a s i t u a t i o n which , to bo r row t h e words of t h e d o m e s t i c c o u r t s , cr ies ou t 
for a n e x p l a n a t i o n . H o w e v e r , t h e app l i can t was given no i n f o r m a t i o n as to 
why t h e s h o o t i n g was r e g a r d e d as not d isc los ing a c r i m i n a l offence or as 
not m e r i t i n g t he p r o s e c u t i o n of t h e officer c o n c e r n e d . T h e r e was no 
r e a s o n e d dec i s ion ava i lab le to r e a s s u r e a c o n c e r n e d publ ic t h a t t h e ru l e 
of law had b e e n r e s p e c t e d . T h i s c a n n o t be r e g a r d e d as c o m p a t i b l e w i t h 
t he r e q u i r e m e n t s of Ar t ic le 2, un less t h a t i n f o r m a t i o n was f o r t h c o m i n g 
in s o m e o t h e r way. T h i s is not t h e case , h o w e v e r ' . 

132. T h e C o u r t no t e s , however , t h a t , as w i t h t h e next -of -k in in McCann 
and Others, t he a p p l i c a n t was r e p r e s e n t e d by a sol ic i tor a n d counse l 
t h r o u g h o u t t h e i n q u e s t , even t h o u g h legal aid only b e c a m e ava i lab le for 
i n q u e s t s in N o r t h e r n I r e l a n d from 2 5 J u l y 2000 (see p a r a g r a p h 67 above ) . 
H e was also g r a n t e d legal a id for t h e j ud i c i a l rev iew app l i ca t i ons 
a s soc ia t ed wi th t he i n q u e s t . N e v e r t h e l e s s , it a p p e a r s t h a t t he 

1. Note by the Registry. Similar passages appear in Kelly and Others v. the United Kingdom and 
Shanaghan v. the United Kingdom (nos. 30054/96 and 37715/97, 4 May 2001). 
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p r o c e e d i n g s w e r e effectively a d j o u r n e d f rom 19 N o v e m b e r 1997 to 
1 N o v e m b e r 1999, a pe r iod of a l m o s t two y e a r s , whi le d e v e l o p m e n t s w e r e 
a w a i t e d in a p e n d i n g case wh ich c o n c e r n e d t h e avai lab i l i ty of legal aid for 
fami l ies a t i n q u e s t s . W h i l e it c a n n o t t h e r e f o r e be said t h a t t h e a p p l i c a n t 
was p r e v e n t e d , by t he lack of legal aid, f rom o b t a i n i n g any n e c e s s a r y legal 
a s s i s t a n c e at t h e i n q u e s t , th i s c o n t r i b u t e d s ignif icant ly to t h e p r o l o n g a t i o n 
of t h e p r o c e e d i n g s . T h e C o u r t will e x a m i n e th is po in t in g r e a t e r 
d e t a i l below, in t h e c o n t e x t of t h e de lays in t h e p r o c e e d i n g s (see 
p a r a g r a p h s 136-40). 

136. Final ly , t he C o u r t has h a d r e g a r d to t h e de lays in t h e p r o c e e d i n g s . 
T h e i n q u e s t o p e n e d on 4 J a n u a r y 1995, m o r e t h a n twenty-five m o n t h s 
a f te r P e a r s e J o r d a n ' s d e a t h . T h e c o r o n e r h a d b e e n in fo rmed on 
29 N o v e m b e r 1993 t h a t t h e r e would be no p r o s e c u t i o n , b u t t he R U C 
failed to pass on t h e case d o c u m e n t s un t i l a l m o s t a y e a r l a t e r , on 
4 N o v e m b e r 1994. N o e x p l a n a t i o n h a s b e e n f o r t h c o m i n g for th is de lay . 

T h e i n q u e s t has still not b e e n conc luded a t t he d a t e of th i s j u d g m e n t , 
m o r e t h a n e ight yea r s a n d four m o n t h s a f te r t h e even t s in i ssue . T h e r e 
have b e e n a se r i e s of a d j o u r n m e n t s . 

- O n 16 J a n u a r y 1995 t h e p r o c e e d i n g s w e r e a d j o u r n e d on app l i ca t i on 
by t h e a p p l i c a n t , to al low t h e D P P to r e c o n s i d e r t he decis ion no t t o 
p r o s e c u t e . T h a t nega t i ve dec is ion was c o m m u n i c a t e d on 14 F e b r u a r y 
1995. H o w e v e r , t h e i nques t was not s c h e d u l e d to r e s u m e unt i l 12 J u n e 
1995. 

- O n 2 J u n e 1995 t h e r e was a f u r t h e r a d j o u r n m e n t on ajpjplication by 
t h e a p p l i c a n t , w h o b r o u g h t judic ia l rev iew p r o c e e d i n g s a t t e m p t i n g , inter 
alia, to ga in access to w i tne s s s t a t e m e n t s . T h e H i g h C o u r t r e jec ted t he 
a j jp l ica t ion on 11 D e c e m b e r 1995, whi le his ap p l i c a t i o n s for apjpeal a n d 
leave to a p p e a l w e r e d i smis sed respec t ive ly by the C o u r t of A p p e a l on 
28 J u n e 1996 a n d t h e H o u s e of Lords on 20 M a r c h 1997. 

- Before t h e i n q u e s t was d u e to r e s u m e on 1 D e c e m b e r 1997 t h e r e was 
a n o t h e r a d j o u r n m e n t p e n d i n g t h e d e t e r m i n a t i o n of a case which m i g h t 
have affected t h e avai lab i l i ty of legal a id in i n q u e s t s . T h a t case was no t 
c o n c l u d e d un t i l 16 M a r c h 1999, a t which jpoint t he i n q u e s t was s c h e d u l e d 
to r e s u m e on 1 N o v e m b e r 1999. 

- T h e r e was a four th a d j o u r n m e n t on 13 O c t o b e r 1999, as t he 
ajpjplicant ajpplied for t h e d i sc losure of w i tne s s s t a t e m e n t s in t he l ight of 
t h e n e w policy i n t r o d u c e d in E n g l a n d a n d W a l e s (see p a r a g r a p h s 73-74 
above ) . W h i l e p a r t i a l d i sc losure was g r a n t e d on or ab o u t 2 F e b r u a r y 
2000, t h e app l i can t is c u r r e n t l y p u r s u i n g a j ud i c i a l rev iew app l i ca t ion to 
o b t a i n full d i sc losu re . T h e i n q u e s t has not yet r e s u m e d . 

137. T h e C o u r t obse rves t h a t t h e s e a d j o u r n m e n t s w e r e r e q u e s t e d , o r 
a g r e e d to , by t h e a p p l i c a n t . T h e y r e l a t e d (principally to legal c h a l l e n g e s t o 
p r o c e d u r a l a spec t s of t he i n q u e s t which he cons ide red e s sen t i a l to his 
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abi l i ty to p a r t i c i p a t e - in p a r t i c u l a r , access to t h e d o c u m e n t s . It may
be no t ed t h a t t h e j ud i c i a l rev iew p r o c e e d i n g s which r e s u l t e d in an 
a d j o u r n m e n t f rom 2 J u n e 1995 to 20 M a r c h 1997 (over o n e yea r a n d n ine 
m o n t h s ) c o n c e r n e d access to w i tne s s s t a t e m e n t s wh ich have now b e e n 
disclosed vo lun ta r i l y d u e to d e v e l o p m e n t s in w h a t is pe rce ived as 
des i r ab l e p r a c t i c e vis-a-vis a v ic t im ' s r e l a t ives . N o r c a n it be r e g a r d e d as 
u n r e a s o n a b l e t h a t the a p p l i c a n t a g r e e d to a n a d j o u r n m e n t to awa i t t h e 
issue in a case which m i g h t have r e s u l t e d in m a k i n g legal aid ava i lab le 
for his r e p r e s e n t a t i o n . T h e C o u r t no t e s t h a t fund ing for legal 
r e p r e s e n t a t i o n a t i n q u e s t s in N o r t h e r n I r e l a n d h a s now b e c o m e poss ible 
u n d e r an e x t r a - s t a t u t o r y s c h e m e which r ecogn i ses , u n d e r provis iona l 
c r i t e r i a , t h a t t h e family of t h e d e c e a s e d m a y n e e d legal a s s i s t an ce in 
o r d e r to p a r t i c i p a t e effectively in i n q u e s t p r o c e e d i n g s a n d t h a t an 
effective inves t iga t ion by t h e S t a t e i n to t h e d e a t h m a y be n e c e s s a r y in 
t h e c i r c u m s t a n c e s of t h e case and t h e i n q u e s t m a y be t h e only w a y to 
c o n d u c t it (see p a r a g r a p h 67 above) . 

138. W h i l e it is t he r e fo r e t h e case t h a t t he a p p l i c a n t h a s c o n t r i b u t e d 
s ignif icant ly to t h e de lays , th i s has to s o m e e x t e n t r e s u l t e d from t h e 
difficult ies facing re la t ives in p a r t i c i p a t i n g in i n q u e s t p r o c e d u r e s (see 
p a r a g r a p h s 132 a n d 134 above , c o n c e r n i n g a lack of legal a id a n d t h e 
non-d i sc losure of w i tnes s s t a t e m e n t s ) . It c a n n o t be r e g a r d e d as 
u n r e a s o n a b l e t h a t t he a p p l i c a n t m a d e use of t he legal r e m e d i e s 
ava i lab le to h im to cha l l enge t h e s e a s p e c t s of t he i n q u e s t p r o c e d u r e . T h e 
C o u r t observes t h a t t he c o r o n e r , w h o was r e spons ib l e for t he c o n d u c t of 
t he p r o c e e d i n g s , a cceded to t h e s e a d j o u r n m e n t s . T h e fact t h a t t h e y w e r e 
r e q u e s t e d by t h e app l i can t does not d i spense t he a u t h o r i t i e s f rom 
e n s u r i n g c o m p l i a n c e wi th t he r e q u i r e m e n t of r e a s o n a b l e exped i t i on 
(see , mutatis mutandis, c o n c e r n i n g t h e speed r e q u i r e m e n t u n d e r Ar t ic le 6 
§ 1 of t he C o n v e n t i o n , Scopelliti v. Italy, j u d g m e n t of 23 N o v e m b e r 1993, 
Ser ies A no . 278, p . 9, § 25) . If long a d j o u r n m e n t s a r e r e g a r d e d as jus t i f i ed 
in t h e i n t e r e s t s of p r o c e d u r a l fa i rness to t h e v ic t im 's family, t he q u e s t i o n 
a r i ses w h e t h e r t h e i n q u e s t s y s t e m w a s , a t t h e r e l e v a n t t i m e , s t r u c t u r a l l y 
c apab l e of p rov id ing for b o t h speed a n d effective access for t he d e c e a s e d ' s 
family. 

139. N o r did t h e i nques t p r o g r e s s wi th d i l igence in t h e pe r iods o u t s i d e 
t h e a d j o u r n m e n t s . T h e C o u r t refers to t h e de lay in c o m m e n c i n g t h e 
i n q u e s t a n d the de l ay (on two occas ions of m o r e t h a n e ight m o n t h s ) in 
s c h e d u l i n g t he r e s u m p t i o n of t h e i nques t a f te r t h e a d j o u r n m e n t s . 

140. H a v i n g r e g a r d to t h e s e c o n s i d e r a t i o n s , t h e t i m e t a k e n by th is 
i n q u e s t c a n n o t be r e g a r d e d as c o m p a t i b l e wi th t he S t a t e ' s ob l iga t ion 
u n d e r Ar t ic le 2 of t he C o n v e n t i o n to e n s u r e t h a t i nves t iga t ions in to 
suspic ious d e a t h s a r e c a r r i e d out p r o m p t l y a n d wi th r e a s o n a b l e 
exped i t i on . 
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142. T h e C o u r t finds t h a t t h e p r o c e e d i n g s for i n v e s t i g a t i n g t he use of 
l e tha l force by t h e pol ice officer have b e e n s h o w n in th i s case to disclose 
t h e following s h o r t c o m i n g s : 

- t h e r e was a lack of i n d e p e n d e n c e of t h e police officers i n v e s t i g a t i n g 
t h e i nc iden t f rom t h e officers i m p l i c a t e d in t h e i nc iden t ; 

- t h e r e was a lack of pub l i c sc ru t iny , a n d i n f o r m a t i o n to t h e v i c t im ' s 
family, of t h e r e a s o n s for t h e decis ion of t h e D P P no t to p r o s e c u t e a n y 
pol ice officer; 

- t h e police officer w h o sho t P e a r s e J o r d a n could not be m a d e to a t t e n d 
t h e i n q u e s t as a w i t n e s s ; 

- t h e i n q u e s t p r o c e d u r e did no t al low for a n y verd ic t or f indings which 
could play a n effective role in s e c u r i n g a p r o s e c u t i o n in r e spec t of a n y 
c r i m i n a l offence w h i c h m i g h t have b e e n disc losed; 

- t h e a b s e n c e of legal a id for t h e r e p r e s e n t a t i o n of t he v i c t im ' s family 
a n d the non-d i sc losure of w i t n e s s e s ' s t a t e m e n t s p r io r to t h e i r a p p e a r a n c e 
a t t h e i n q u e s t p r e jud i ced t h e abi l i ty of t h e a p p l i c a n t to p a r t i c i p a t e in t h e 
i n q u e s t a n d c o n t r i b u t e d to long a d j o u r n m e n t s in t he p r o c e e d i n g s ; 

- t h e i n q u e s t p r o c e e d i n g s did not c o m m e n c e p r o m p t l y a n d w e r e no t 
p u r s u e d wi th r e a s o n a b l e e x p e d i t i o n . 

Extracts from Ke l ly a n d O t h e r s v. t h e U n i t e d K i n g d o m , 
no. 30054/96, 4 May 2001 

130. Final ly , t he C o u r t h a s h a d r e g a r d to t he de lays in t h e p r o c e e d i n g s . 
T h e i n q u e s t o p e n e d on 30 M a y 1995, m o r e t h a n e igh t y e a r s a f te r t h e 
d e a t h s o c c u r r e d . A l t h o u g h t h e D P P ' s dec is ion no t to p r o s e c u t e was i s sued 
on 22 S e p t e m b e r 1988, the R U C did no t fo rward t h e d o c u m e n t s to t h e 
c o r o n e r un t i l 9 M a y 1990. N o e x p l a n a t i o n h a s b e e n f o r t h c o m i n g for th i s 
de lay . T h e r e w e r e t h e n a se r ies of a d j o u r n m e n t s before t he i n q u e s t 
o p e n e d . O n c e it o p e n e d , it c o n c l u d e d w i t h i n a m a t t e r of days , on 2 J u n e 
1995. T h e a d j o u r n m e n t s w e r e as follows: 

- T h e i n q u e s t was d u e to o p e n on 24 S e p t e m b e r 1990. T h e c o r o n e r 
a g r e e d to an a d j o u r n m e n t on 6 S e p t e m b e r 1990 a t t he r e q u e s t of t h e 
a p p l i c a n t s p e n d i n g t h e d e t e r m i n a t i o n of t h e Devine case c o n c e r n i n g 
access of r e l a t ives to w i tne s s s t a t e m e n t s . T h e Devine case was c o n c l u d e d 
on 6 F e b r u a r y 1992, s o m e s i x t e e n m o n t h s l a t e r . 

- T h e c o r o n e r a g r e e d to a n a d j o u r n m e n t p e n d i n g t h e j ud i c i a l rev iew 
p r o c e e d i n g s in t h e M c K e r r , T o m a n a n d B u r n s i n q u e s t s c o n c e r n i n g access 
to d o c u m e n t s used by w i t n e s s e s to r e f re sh t h e i r m e m o r i e s . T h e s e 
c o n c l u d e d on 28 M a y 1993, fifteen m o n t h s l a t e r . 



H U G H J O R D A N , KELLY A N D O T H E R S , 
AND S H A N A G H A N v. T H E U N I T E D K I N G D O M J U D G M E N T S 

541 

- T h e a d j o u r n m e n t c o n t i n u e d , p e n d i n g the cou r t p r o c e e d i n g s in t h e 
M c K e r r , T o m a n a n d B u r n s i n q u e s t s c o n c e r n i n g access to t he S t a l k e r a n d 
S a m p s o n r e p o r t s , which a l l eged ly c o n c e r n e d issues of a shoot- to-ki l l policy. 
T h e s e conc luded on 20 Apr i l 1994, e leven m o n t h s l a t e r . T h e i n q u e s t , 
however , only r e s u m e d on 30 M a y 1995, t h a t is, m o r e t h a n a y e a r l a t e r . 

131. T h e C o u r t observes t h a t t h e s e a d j o u r n m e n t s w e r e r e q u e s t e d , or 
a g r e e d to , by t h e a p p l i c a n t s . T h e y r e l a t e d p r inc ipa l ly to legal c h a l l e n g e s to 
p r o c e d u r a l a s p e c t s of t h e i n q u e s t wh ich t h e y cons ide r ed e s sen t i a l to t h e i r 
abi l i ty to p a r t i c i p a t e — in p a r t i c u l a r as r e g a r d s t h e i r access to t h e 
d o c u m e n t s . It m a y be n o t e d t h a t t h e j u d i c i a l rev iew p r o c e e d i n g s wh ich 
r e s u l t e d in a n a d j o u r n m e n t f rom 6 S e p t e m b e r 1990 to 6 F e b r u a r y 1992 
(over one y e a r a n d four m o n t h s ) c o n c e r n e d access to w i tnes s s t a t e m e n t s 
wh ich a re now b e i n g disclosed vo lun ta r i l y d u e to d e v e l o p m e n t s in w h a t is 
pe rce ived as d e s i r a b l e p rac t i ce vis-a-vis a v ic t im ' s r e l a t ives . T h e second set 
of jud ic i a l p r o c e e d i n g s a lso conc luded in favour of t he fami l ies , s ince t he 
c o u r t s he ld t h a t c o r o n e r s shou ld m a k e ava i lab le s t a t e m e n t s u s e d by 
w i tne s se s to re f resh t h e i r m e m o r i e s . N o r c a n it be r e g a r d e d as 
u n r e a s o n a b l e t h a t t he a p p l i c a n t s a g r e e d to a n a d j o u r n m e n t to awa i t t he 
poss ible d i sc losure of a n i n d e p e n d e n t police i nqu i ry which was a l l eged to 
c o n c e r n t h e issue of a d e l i b e r a t e policy by t h e secur i ty forces t o use l e tha l 
force. 

132. W h i l e it is t h e r e f o r e t h e case t h a t t he a p p l i c a n t s c o n t r i b u t e d 
s ignif icant ly to t h e de lay in t h e i n q u e s t b e i n g o p e n e d , th is h a s to s o m e 
e x t e n t r e s u l t e d from t h e difficult ies facing re la t ives in p a r t i c i p a t i n g in 
i n q u e s t p r o c e d u r e s (see p a r a g r a p h s 127-28 above c o n c e r n i n g t h e non 
d i sc losure of w i tne s s s t a t e m e n t s ) . It c a n n o t be r e g a r d e d as u n r e a s o n a b l e 
t h a t t he a p p l i c a n t s h a d r e g a r d to t h e legal r e m e d i e s be ing u s e d to 
c h a l l e n g e t h e s e a spec t s of i n q u e s t p r o c e d u r e . T h e C o u r t obse rves t h a t 
t h e co rone r , w h o was r e spons ib l e for t h e c o n d u c t of t h e p r o c e e d i n g s , 
a c c e d e d to t h e s e a d j o u r n m e n t s . T h e fact t h a t t hey w e r e r e q u e s t e d by the 
a p p l i c a n t s does no t d i spense t h e a u t h o r i t i e s from e n s u r i n g c o m p l i a n c e 
w i t h t h e r e q u i r e m e n t of r e a s o n a b l e e x p e d i t i o n (see , mutatis mutandis, 
c o n c e r n i n g speed r e q u i r e m e n t s u n d e r Ar t ic le 6 § 1 of t h e C o n v e n t i o n , 
Scopelliti v. Italy, j u d g m e n t of 23 N o v e m b e r 1993, Ser ies A no. 278, p . 9, 
§ 25) . If long a d j o u r n m e n t s a r e r e g a r d e d as jus t i f i ed in t he i n t e r e s t s of 
p r o c e d u r a l fa i rness to t he d e c e a s e d ' s fami l ies , t he q u e s t i o n a r i ses 
w h e t h e r t h e i n q u e s t sy s t em was , at t h e r e l evan t t i m e , s t r u c t u r a l l y 
c a p a b l e of p rov id ing for bo th speed a n d effective access for t h e fami l ies 
c o n c e r n e d . 

133. N o r did t h e i n q u e s t p r o g r e s s wi th d i l igence in t h e pe r iods ou t s ide 
t h e a d j o u r n m e n t s . T h e C o u r t refers to t h e de l ay in c o m m e n c i n g the 
i n q u e s t a n d the de lay in s c h e d u l i n g t he r e s u m p t i o n of t h e i n q u e s t a f te r 
t h e a d j o u r n m e n t s . 
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134. H a v i n g r e g a r d to t h e s e c o n s i d e r a t i o n s , t he t i m e t a k e n by th i s 
i n q u e s t c a n n o t be r e g a r d e d as c o m p a t i b l e w i t h t h e S t a t e ' s ob l iga t ion 
u n d e r Ar t i c l e 2 of t h e C o n v e n t i o n to e n s u r e t h a t i nves t i ga t ions i n to 
susp ic ious d e a t h s a r e c a r r i e d ou t p r o m p t l y a n d wi th r e a s o n a b l e 
e x p e d i t i o n . 

136. T h e C o u r t f inds t h a t t he p r o c e e d i n g s for i n v e s t i g a t i n g t he use of 
l e tha l force by t h e secur i ty forces have b e e n shown in this case to disclose 
t h e following s h o r t c o m i n g s : 

- t h e r e was a lack of i n d e p e n d e n c e of t h e i n v e s t i g a t i n g police officers 
f rom t h e secur i ty forces i m p l i c a t e d in t he i nc iden t ; 

- t h e r e was a lack of pub l ic sc ru t iny , a n d i n f o r m a t i o n to t h e v i c t i m s ' 
fami l ies , of t h e r e a s o n s for t h e dec is ion of t he D P P not to p r o s e c u t e a n y 
soldier ; 

- t h e i n q u e s t p r o c e d u r e did not al low for any verd ic t or f indings which 
could play an effective role in s e c u r i n g a p r o s e c u t i o n in r e spec t of a n y 
c r i m i n a l offence which m i g h t have b e e n disc losed; 

- t h e soldiers w h o shot t h e d e c e a s e d could no t be m a d e to a t t e n d t h e 
i n q u e s t as w i tne s se s ; 

- t he non-d i sc losu re of w i t n e s s e s ' s t a t e m e n t s p r io r to t h e i r a p p e a r a n c e 
a t t he i n q u e s t p r e jud i ced t h e abi l i ty of t h e a p p l i c a n t s to p a r t i c i p a t e in t h e 
i n q u e s t a n d c o n t r i b u t e d to long a d j o u r n m e n t s in t he p r o c e e d i n g s ; 

- t he i n q u e s t p r o c e e d i n g s did not c o m m e n c e p r o m p t l y a n d w e r e no t 
p u r s u e d wi th r e a s o n a b l e e x p e d i t i o n . 

Extracts from S h a n a g h a n v. t h e U n i t e d K i n g d o m , 
no. 37715/97, 4 May 2001 

111. In t h e p r e s e n t case , spec ia l e l e m e n t s a r o s e . T h e r e was t h e 
a c k n o w l e d g e d fact t h a t p h o t o g r a p h s ident i fy ing P a t r i c k S h a n a g h a n h a d 
b e e n lost by t h e secur i ty forces in susp ic ious c i r c u m s t a n c e s . T h e r e w a s 
ev idence which a l l eged t h a t P a t r i c k S h a n a g h a n h a d b e e n sub jec ted to 
t h r e a t s to his life by police officers before his d e a t h a n d t h a t police 
officers h a d c l a i m e d a role in a r r a n g i n g t h e ki l l ing, a f te r it had o c c u r r e d . 
Fo l lowing an a p p l i c a t i o n by t h e R U C c h a l l e n g i n g t h e admiss ib i l i ty of t h e 
ev idence by D .C . , t h e H i g h C o u r t ru led t h a t it was no t for t h e i n q u e s t to 
h e a r ev idence as to t h r e a t s m a d e a g a i n s t P a t r i c k S h a n a g h a n ' s life by 
police officers before t h e i n c i d e n t . T h e c o r o n e r t h e n e x c l u d e d s t a t e m e n t s 
m a d e by P a t r i c k S h a n a g h a n to his sol ic i tors a b o u t t he t h r e a t s m a d e to h i m 
by pol ice officers. T h e d o m e s t i c c o u r t s a p p e a r e d to t a k e t h e view t h a t t h e 
only m a t t e r of c o n c e r n to t h e i n q u e s t was t he q u e s t i o n of w h o pu l led t h e 
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t r i gge r , a n d t h a t , as it was no t d i s p u t e d t h a t P a t r i c k S h a n a g h a n was t h e 
t a r g e t of loyalist g u n m e n , t h e r e was no bas is for e x t e n d i n g the i nqu i ry any 
f u r t h e r i n t o i ssues of col lus ion. Se r ious a n d l e g i t i m a t e c o n c e r n s of t h e 
family a n d the publ ic w e r e t h e r e f o r e no t a d d r e s s e d by t h e i n q u e s t 
p r o c e e d i n g s . 

119. Final ly , t h e C o u r t h a s h a d r e g a r d to t h e de lays in t he p r o c e e d i n g s . 
T h e i n q u e s t o p e n e d on 26 M a r c h 1996, m o r e t h a n four a n d a ha l f y ea r s 
af ter P a t r i c k S h a n a g h a n ' s d e a t h . T h e G o v e r n m e n t e x p l a i n e d t h a t t h e 
t i m e t a k e n by t h e R U G to s e n d the file to t h e c o r o n e r on 14 J a n u a r y 1994 
r e s u l t e d f rom t h e i r heavy c r i m i n a l w o r k l o a d . T h e C o u r t does no t find th is 
a sa t i s fac tory e x p l a n a t i o n for fa i lure to c a r r y out a t r a n s f e r of d o c u m e n t s 
in a n i m p o r t a n t j ud i c i a l p r o c e d u r e . N o e x p l a n a t i o n , beyond unspec i f ied 
f u r t h e r e n q u i r i e s , has b e e n f o r t h c o m i n g for t he de l ay a f te r t h e t r a n s f e r 
of t h e file. O n c e the i n q u e s t o p e n e d , it p r o c e e d e d w i thou t de lay , 
conc lud ing w i th in a m o n t h . 

122. T h e C o u r t finds t h a t t h e p r o c e e d i n g s for i n v e s t i g a t i n g t h e use of 
l e tha l force have b e e n shown in th i s case to disclose t he following-
s h o r t c o m i n g s : 

- no p r o m p t or effective i nves t i ga t ion in to t he a l l ega t ions of col lus ion 
in t h e d e a t h of Pa t r i ck S h a n a g h a n h a s b e e n shown to have b e e n c a r r i e d 
ou t ; 

- t h e r e was a lack of i n d e p e n d e n c e of t h e police officers i n v e s t i g a t i n g 
t h e inc iden t from the secur i ty- force p e r s o n n e l a l l eged to have b e e n 
imp l i ca t ed in col lusion w i t h t he loyalist p a r a m i l i t a r i e s w h o c a r r i e d ou t 
t he shoo t ing ; 

- t h e r e was a lack of publ ic sc ru t iny , a n d i n f o r m a t i o n to t h e v i c t im ' s 
family, of t h e r e a s o n s for t h e dec is ion of t he D P P no t to p r o s e c u t e in 
r e spec t of t h e a l l eged col lus ion; 

- t he scope of e x a m i n a t i o n of t h e i n q u e s t e x c l u d e d the c o n c e r n s of 
col lusion by secur i ty- force p e r s o n n e l in t h e t a r g e t i n g a n d ki l l ing of 
P a t r i c k S h a n a g h a n ; 

- the i n q u e s t p r o c e d u r e did not al low for any ve rd ic t or findings which 
could play a n effective role in s e c u r i n g a p r o s e c u t i o n in r e spec t of any 
c r i m i n a l offence which m i g h t have b e e n disc losed; 

- t he non-d i sc losure of w i t n e s s e s ' s t a t e m e n t s p r io r to t he i r a p p e a r a n c e 
a t t he i nques t p r e jud iced t h e abi l i ty of t he a p p l i c a n t to p a r t i c i p a t e in t h e 
i n q u e s t ; 

- the i n q u e s t p r o c e e d i n g s did not c o m m e n c e p r o m p t l y . 





M c K E R R c. R O Y A U M E - U N I 
(Requête n" 28883/95) 

TROISIÈME SECTION 

ARRÊT DU 4 MAI 2001 1 J 

1. Traduction ; original anglais. 
2. Le jour du prononcé de l 'arrêt McKerr, la Cour a rendu des arrêts dans trois affaires 
analogues. Ou t re les constats aussi opérés dans l'affaire McKerr, elle y a formulé des 
critiques particulières, no tamment en ce qui concerne le rôle du DPP et l 'enquête 
judiciaire. Cer ta ins passages des ar rê ts en question sont reproduits en annexe au présent 
arrêt . 
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* 
* * 

En 1982, le père du requérant et deux autres hommes - soupçonnés comme le 
premier d'être des terroristes - furent abat tus en Irlande du Nord par des 
policiers qui tirèrent plus de cent balles sur la voiture dans laquelle ils 
circulaient. Aucun des trois hommes n'était a rmé. La Royal Ulster Constabulary 
(RUC) mena une enquête. Les policiers en cause ne furent interrogés que 
plusieurs jours après les faits et ne révélèrent pas immédiatement que les trois 
hommes étaient surveillés et étaient soupçonnés de projeter un assassinat. Les 
résultats de l 'enquête ayant été transmis au Direclor of Public Prosecutions (DPP), 
trois policiers furent poursuivis pour l'homicide de l'une des victimes. En juin 
1984, un juge siégeant sans jury estima qu'il n'y avait pas assez de preuves pour 
établir la culpabilité des policiers et les acquitta. Comme il y avait eu d 'autres 
affaires de recours à la force meurtr ière par des policiers de la RUC, 
John Stalkcr, haut responsable des services de police d'Angleterre, fut désigné 
pour diriger une enquê te ; il fut ul térieurement remplacé par Colin Sampson, un 
autre haut fonctionnaire de police. Les rapports issus de l 'enquête furent transmis 
à la RUC et au DPP en 1987. Par la suite, Y Attorney-Général annonça que, bien qu'il 
y eût des preuves de fautes, celles-ci ne justifiaient pas l 'engagement de nouvelles 
poursuites. M. Stalker fit paraî tre un livre dans lequel il critiquait le déroulement 
de l 'enquête; la RUC publia une réponse démentant les allégations du policier. 
Dans l'intervalle, en juin 1984, une enquête judiciaire avait été ouverte sur le 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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décès des trois hommes. Toutefois, en 1988 et en 1994, le ministre pour l'Irlande 
du Nord délivra des certificats d ' immunité d'intérêt public interdisant la 
divulgation de certains documents. La décision du coroner d 'admet t re les 
dépositions hors serment des trois policiers en cause - qui refusaient de 
comparaî tre et ne pouvaient être contraints à témoigner — fut contestée sans 
succès dans le cadre d'un contrôle juridictionnel. Le coroner abandonna finalement 
l 'enquête judiciaire en septembre 1994, après avoir en vain cherché à obtenir la 
divulgation des documents relatifs à l 'enquête de Stalker et Sampson. La High 
Court avait estimé que la communication des documents en question n'était pas 
indispensable aux fins de l 'enquête judiciaire. En 1991, la mère du requérant 
engagea une action civile concernant le décès de Gervaise McKerr, mais aucune 
autre démarche ne fut entreprise. 

1. Article 2 : le recours des policiers à la force meurtr ière contre le père du 
requérant , qui n'était pas armé, relève assurément de l'article 2. Toutefois, un 
certain nombre de questions de fait sont en cours d 'examen dans le cadre d'une 
procédure civile, et une démarche consistant pour la Cour à tenter d'établir les 
faits dans le cadre d'une mission d 'enquête serait inappropriée. Aucun élément 
ne compromet la capacité des juridictions civiles à établir les faits et à 
déterminer si le décès est survenu dans des circonstances légales ou non. Par 
ailleurs, il n'est pas opportun de s'appuyer sur les documents présentés par les 
parties pour en tirer des conclusions sur les responsabilités quant au décès. 
Beaucoup des affirmations et récits qui ont été produits n'ont pas été vérifiés par 
un tribunal et constitueraient une base incomplète et potentiellement trompeuse. 
La situation considérée en l'espèce ne saurait être assimilée à celle d'un décès 
survenu en détention, dans laquelle c'est à l 'Etat de fournir une explication 
satisfaisante et plausible. Néanmoins, en ce qui concerne l 'argument du 
Gouvernement consistant à dire que le requérant a la possibilité d'obtenir une 
décision au civil et qu'il n'a donc pas épuisé les voies de recours internes, la Cour 
estime que les obligations de l'Etat découlant de l'article 2 ne sauraient être 
satisfaites par le simple octroi de dommages et intérêts, mais requièrent une 
enquête propre à conduire à l'identification et au châtiment des responsables. 
Aussi convient-il d 'examiner cet aspect procédural de l'article 2. 
a) L'enquête de police: les critiques formulées par le requérant reposent pour 
une large part sur le livre de M. Stalker, dont les propos ont été contestés par la 
RUC ; or la Cour n'est pas à même de trancher entre ces affirmations 
contradictoires. Il n'est pas certain qu'il ait été nécessaire d 'a t tendre plusieurs 
jours avant de procéder au premier interrogatoire des policiers et, si ce délai ne 
peut passer pour avoir gravement nui à l 'enquête considérée dans son ensemble, il 
donne du poids aux affirmations selon lesquelles les enquêtes sur l'usage de la 
force meurtr ière par des policiers semblent se distinguer sur le plan qualitatif des 
enquêtes concernant des suspects civils. De plus, il est très préoccupant que l'on ait 
tenté de cacher des informations, car cela fait naître des doutes légitimes quant à 
l ' intégrité globale du processus d'investigation. En pareilles circonstances, le 
besoin de garanties contre les abus d 'autorité et la partialité devient primordial. 
L 'enquête a été menée par des policiers de la RUC et, même si elle a été supervisée 
par un organe indépendant de contrôle de la police, il existait un lien hiérarchique 
entre les enquêteurs et les personnes faisant l'objet de l 'enquête. Enfin, pour ce 
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qui est du fait que le public ne puisse exercer aucun contrôle sur les enquêtes de 
police, la Cour estime que la divulgation ou la publication de rapports de police et 
d'éléments d 'enquêtes peut aboutir à rendre publiques des données sensibles, avec 
des effets préjudiciables sur des particuliers ou sur d'autres enquêtes, et ne saurait 
donc être considérée comme une exigence découlant automat iquement de 
l'article 2. L'accès dont doivent bénéficier le public ou les proches de la victime 
peut être accordé à d 'autres stades des procédures existantes. 

b) Le rôle du DPP: il n'y a pas de doute quant à l ' indépendance du DPP, et, 
at tendu qu'il a requis l 'engagement de poursuites, le problème d'un éventuel 
manque de transparence d'une décision de classement sans suite ne se pose pas. 
L'enquête n'a été entachée d'aucun vice fondamental pouvant passer pour avoir 
d'emblée compromis les poursuites ou pour les avoir privées de toute efficacité. 

c) Le procès au pénal : de toute évidence, les poursuites engagées pour l'homicide 
de l'une des victimes concernaient l'ensemble des faits. Si les accusés s'étaient vu 
infliger des condamnations, celles-ci auraient concerné - au moins indirectement -
l'homicide du père du requérant , et l'on peut soutenir qu'elles auraient satisfait à 
l'obligation de poursuivre et châtier les coupables qui découle de l'article 2. En règle 
générale, une procédure pénale doit être considérée comme fournissant de très 
solides garanties d'effectivité pour l 'établissement des faits et l ' imputation d'une 
responsabilité pénale. Il n 'appart ient pas à la Cour de substituer à l'opinion du juge 
du fond son propre avis sur le point de savoir si l 'accusation a fourni suffisamment 
de preuves. Toutefois, dans certaines circonstances il peut surgir des problèmes qui 
n'ont pas été traités ou ne peuvent pas être traités dans le cadre d'un procès pénal, 
et l'article 2 peut exiger un examen plus large. L'espèce a suscité des interrogations 
graves sur le point de savoir si la stratégie de lutte contre le terrorisme avait 
impliqué un recours excessif à la force; de plus, la dissimulation intentionnelle de 
preuves fait douter de l'effectivité des enquêtes. Ainsi, le procès pénal n'a pas été à 
la hauteur de l'objectif consistant à rassurer le public et les familles, et l'article 2 
exigeait une procédure qui permît d 'examiner ces éléments. 

d) L'enquête indépendante de police: si l 'enquête peut passer pour avoir été 
suffisamment indépendante, on ne saurait en revanche considérer qu'elle ait 
progressé avec la célérité voulue, puisqu'il aura fallu trois ans et neuf mois pour 
qu'elle débouche sur une déclaration de VAttorney-Général. De plus, les rapports 
n'ayant été publiés ni dans leur intégralité ni par extraits, on ne saurait estimer 
que le public a pu exercer un contrôle quelconque sur l 'enquête. En outre, aucune 
raison n'a été avancée pour justifier la décision de classement sans suite. 

e) L'enquête judiciaire: l'objet de l 'enquête judiciaire se limitait aux faits 
directement liés aux décès et ne s'étendait donc pas aux circonstances plus 
générales. Certes, une enquête approfondie sur des questions d'opportunité ou des 
allégations de complot peut ne pas être nécessaire ou justifiée, mais des questions 
graves et légitimes avaient surgi en l'espèce. Il fut néanmoins impossible au coroner 
d'obtenir des copies du rapport Stalker et du rapport Sampson, ainsi que d'autres 
documents liés à cette affaire. Par ailleurs, une personne soupçonnée d'avoir causé 
un décès faisant l'objet d'une enquête judiciaire ne peut pas être forcée à témoigner ; 
dans la pratique, les membres des forces de sécurité ne comparaissent pas devant le 
coroner lorsqu'une telle enquête est menée sur un décès qui est résulté d'un recours à 
la force. L'admission des déclarations faites par les policiers n'a pas permis 
d'apprécier convenablement la fiabilité ou la crédibilité de ceux-ci sur des points de 
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fait importants, ce qui a sapé la capacité de l 'enquête judiciaire à établir les faits et 
donc à atteindre l'un des objectifs énoncés par l'article 2. De plus, contrairement aux 
possibilités existant en Angleterre et au pays de Galles, le jury ne pouvait rendre de 
verdict d'«homicide illégal», et, même si le coroner avait informé le DPP qu'une 
infraction pouvait avoir été commise, il ne semble pas que ce dernier aurait été 
contraint de prendre une décision ou de justifier son éventuelle absence de 
réaction. L'enquête judiciaire n'était donc pas en mesure dé jouer un rôle effectif 
dans la mise en évidence ou la poursuite d'une infraction pénale. Nul ne conteste le 
caractère public de l 'enquête judiciaire effectuée, et on ne saurait affirmer que 
l'absence d'aide juridictionnelle ait empêché la famille du requérant - qui était 
représentée lors de l 'enquête et avait bénéficié d'une telle aide dans le cadre de ses 
demandes de contrôle juridictionnel - d'obtenir l'assistance requise lors de l 'enquête 
judiciaire. En ce qui concerne le défaut d'accès à la déposition d'un témoin avant la 
comparution de celui-ci devant le coroner, on peut observer qu'il a été la cause de 
plusieurs longs ajournements et a largement contribué à allonger la procédure; de 
plus, cet élément doit être considéré comme ayant été défavorable à la famille du 
requérant . La Cour n'est pas convaincue que les intérêts du requérant en tant que 
proche parent aient été protégés de manière équitable ou adéquate. Pour ce qui est 
des certificats d ' immunité d'intérêt public, il ne semble pas que le premier ait 
empêché de poser des questions pertinentes aux témoins ; en revanche, les rapports 
Stalker et Sampson - objets du second certificat - portaient sur des questions plus 
générales, et, du fait de leur non-communication, le coroner n'a pu examiner certains 
éléments potentiellement importants et en conséquence mener des investigations 
effectives sur les questions ayant surgi après le procès pénal. Enfin, compte tenu 
des retards accusés par l 'enquête judiciaire, on ne saurait considérer qu'elle se soit 
tenue rapidement ou qu'elle ait progressé avec la célérité voulue, 
f) La procédure civile : elle s'ouvre à l'initiative du requérant et non des autorités, 
et ne permet ni d'identifier ni de sanctionner l 'auteur présumé d'une infraction. 
Aussi ne peut-elle être prise en compte dans l'appréciation du respect par l 'Etat de 
ses obligations procédurales découlant de l'article 2. 

En résumé, la procédure mise en œuvre pour enquêter sur le recours à la force 
meurt r ière par les policiers en cause a comporté diverses déficiences, au cœur 
desquelles se trouvent le défaut d'indépendance des investigations de la RUC et 
le manque de transparence de l 'enquête menée ul tér ieurement . Les juridictions 
nationales ont fait observer que l 'enquête judiciaire n'était pas un cadre adéquat 
pour examiner les questions plus générales posées par l'affaire ; or aucune autre 
procédure - publique et accessible - ne permettai t de combler ces lacunes. Il 
n 'appart ient pas à la Cour de préciser dans le détail quelles procédures les 
autorités devraient adopter. Lorsque l 'établissement des faits, l 'enquête 
judiciaire et l'action pénale sont confiés à des autorités distinctes ou partagés 
entre elles, les exigences de l'article 2 peuvent néanmoins être satisfaites si les 
garanties requises sont offertes de manière accessible et effective. Toutefois, en 
l'espèce les procédures ne ménageaient pas un jus te équilibre. 
Conclusion : violation (unanimité) . 

2. Article 14: lorsqu'une politique ou une mesure générale a des effets 
exagérément préjudiciables sur un groupe particulier, il n'est pas exclu qu'elle 
puisse être jugée discriminatoire alors même qu'elle ne vise pas spécifiquement 
ce groupe. Toutefois, même si les statistiques font apparaître que la majorité des 
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personnes abat tues par les forces de sécurité appartenaient à la communauté 
catholique ou nationaliste, la Cour estime que des données numériques ne 
suffisent pas en elles-mêmes à mettre en évidence une pratique pouvant être 
qualifiée de discriminatoire au sens de l'article 14. Elle ne dispose d'aucun 
élément de preuve qui lui permet te de dire que l'un quelconque de ces homicides 
- hormis les affaires qui ont donné lieu à des condamnations - a impliqué un 
recours illégal ou excessif à la force par les membres des forces de sécurité. 
Conclusion: non-violation (unanimité) . 

3. Article 13: un requérant qui dénonce un recours illégal à la force par des 
soldats ou des policiers au Royaume-Uni doit en règle générale épuiser les 
recours internes en engageant une action au civil; dans le cadre de celle-ci, le 
tribunal examinera les faits, déterminera les responsabilités et, le cas échéant, 
accordera une indemnité. Cet te procédure civile est totalement indépendante de 
toute enquête pénale, et il n'a pas été montré que son efficacité dépende de la 
manière dont pareille enquête ou les poursuites sont menées. En l'espèce, le 
requérant a engagé une action au civil, qui est d'ailleurs toujours pendante, et la 
Cour n'a relevé aucun élément qui soit de nature à lui faire conclure que cette 
procédure ne peut fournir à l 'intéressé un recours pour se plaindre d'un usage 
excessif de la force. Quant aux griefs relatifs à l 'enquête sur le décès, ils ont été 
examinés sous l'angle de l'aspect procédural de l'article 2 et aucune question 
distincte ne se pose à cet égard. 
Conclusion : non-violation (unanimité) . 

Article 41 : la Cour octroie au requérant une somme au titre du dommage moral et 
des frais et dépens. 
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E n l 'a f fa i re M c K e r r c. R o y a u m e - U n i , 

L a C o u r e u r o p é e n n e des D r o i t s de l ' H o m m e ( t r o i s i è m e sec t ion ) , 

s i é g e a n t e n u n e c h a m b r e c o m p o s é e d e : 

M M . J . - P . COSTA,président, 

W . FUHRMANN, 

L . LOUCAIDES, 

M™ F . TULKENS, 

M. K. JUNGWIERT, 

Sir Nicolas BRATZA, 

M. K. TRAiA,juges, 

et d e M""' S. DOLLÉ, grejjière de section, 

A p r è s e n avoir d é l i b é r é e n c h a m b r e d u consei l les 4 avri l 2000 e t 

11 avril 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

PROCÉDURE 

1. A l 'or ig ine d e l 'affaire se t rouve u n e r e q u ê t e (n° 28883/95) d i r i gée 

c o n t r e le R o y a u m e - U n i d e G r a n d e - B r e t a g n e et d ' I r l a n d e du N o r d et d o n t 

u n e r e s s o r t i s s a n t e i r l a n d a i s e , M m e E l e a n o r C r e a n e y , avai t saisi la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e (« l a C o m m i s s i o n » ) le 

7 m a r s 1993 en v e r t u d e l ' anc ien a r t i c le 25 de la C o n v e n t i o n de 

s a u v e g a r d e des Dro i t s de l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s (« l a 

C o n v e n t i o n » ) . Mme C r e a n e y est d é c é d é e en n o v e m b r e 1996. Son fils 

J o n a t h a n M c K e r r (« le r e q u é r a n t ») a m a i n t e n u la r e q u ê t e . 

2. Le r e q u é r a n t , qu i a é t é a d m i s au bénéfice de l ' a s s i s t ance jud ic i a i r e , est 

r e p r é s e n t é p a r M " K. W i n t e r s et S. T reacy , avocats a u b a r r e a u de Belfast . 

Le g o u v e r n e m e n t b r i t a n n i q u e (« le G o u v e r n e m e n t » ) est r e p r é s e n t é pa r son 

a g e n t . 

3. Le r e q u é r a n t a l l égua i t q u e son p è r e , G e r v a i s e M c K e r r , avai t é t é 

a b a t t u p a r des pol ic iers le 11 n o v e m b r e 1982 e t q u e son décès n ' ava i t 

d o n n é l ieu ni à u n e e n q u ê t e effective ni à u n e r é p a r a t i o n . Il i nvoqua i t les 

a r t i c l e s 2, 13 et 14 d e la C o n v e n t i o n . 

4. La r e q u ê t e a é t é t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e e n v i g u e u r d u P ro toco le n° 11 à la C o n v e n t i o n (a r t ic le 5 § 2 

d u d i t P ro toco l e ) . 

5. La r e q u ê t e a é t é a t t r i b u é e à la t r o i s i è m e sec t ion d e la C o u r 

(a r t ic le 52 § 1 d u r è g l e m e n t ) . Au sein d e c e t t e sec t ion , la c h a m b r e 

c h a r g é e d ' e x a m i n e r l 'affaire (a r t ic le 27 § 1 de la C o n v e n t i o n ) a é t é 

c o n s t i t u é e c o n f o r m é m e n t à l ' a r t ic le 26 § 1 d u r è g l e m e n t . 

6. A p r è s avoir consu l t é les p a r t i e s , le p r é s i d e n t de la c h a m b r e a déc idé 

q u e , d a n s l ' i n t é r ê t d ' u n e b o n n e a d m i n i s t r a t i o n de la j u s t i c e , il y avai t l ieu 

d ' e x a m i n e r la p r é s e n t e espèce c o n j o i n t e m e n t avec les affaires Hugh Jordan 
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c. Royaume-Uni (n° 24746 /94) , Kelly et autres c. Royaume-Uni (n" 30054/96) et 

Shanaghan c. Royaume-Uni (n"37715/97) . 

7. Des observations ont été reçues le 23 mars 2000 de la commiss ion 

des droits de l 'homme d'Irlande du Nord, que le président avait autorisée 

à intervenir dans la procédure écrite (articles 36 § 2 de la Convent ion 

et 61 § 3 du règ l ement ) . 

8. U n e audience s'est déroulée en public au Palais des Droits de 

l ' H o m m e , à Strasbourg, le 4 avril 2000. 

Ont comparu : 

"your le Gouvernement 

M M . C. W H O M E R S L E Y , min is tère des Affaires é trangères 

et du C o m m o n w e a l t h , agent, 

R . W e a t h e r u p QC, 

P . S a l e s , 

J . E a d i e , 

N . LAVENDER, conseils, 

O. PAULIN, 

M " " ' S S. MCCLELLAND, 

K . PEARSON, 

M . D . MCILROY, 

M M C 5 S. BRODERICK, 

L. MCALPINE, 

J . DONNELLY, 

M . T . TAYLOR, conseillers ; 

pour le requérant 

M . S. TREACY QC, 

M M L ' S K . QuiNLlVEN, conseils, 

P. COYLE, solicitor. 

La Cour a entendu en leurs déclarat ions M M . Treacy et Weatherup . 

9. Par une décis ion du 4 avril 2000, la chambre a déclaré la requête 

recevable 1 . 

10. Tant le requérant que le Gouvernement ont déposé des 

observations écrites sur le fond de l'affaire (article 59 § 1 du règ l ement ) . 

1. Note du greffe : la d é c i s i o n d e la C o u r est d i s p o n i b l e au g r e l l e . 
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E N F A I T 

I. LES C I R C O N S T A N C E S D E L ' E S P È C E 

A. Les circonstances du décès de Gervaise McKerr 

11. Le 11 n o v e m b r e 1982, G e r v a i s e M c K e r r c i rcu la i t a u vo lan t d ' u n e 

Ford Escor t v e r t e , i m m a t r i c u l é e U P F 775. Il t r a n s p o r t a i t d e u x p a s s a g e r s : 

E u g è n e T o m a n et Sean B u r n s . A u c u n des t ro i s h o m m e s n ' é t a i t a r m é . Su r 

la Tul lyga l ly R o a d (est de la ville de L u r g a n ) , des pol ic iers a p p a r t e n a n t à 

u n e u n i t é mob i l e d e sou t i en s p é c i a l e m e n t e n t r a î n é e de la Police royale de 

P U l s t e r (Royal Ulster Constabulary — « l a R U C ») t i r è r e n t au moins cen t n e u f 

ba l les sur la v o i t u r e . Les t ro is h o m m e s fu ren t t u é s . 

12. Les c i r c o n s t a n c e s d a n s l esque l les G e r v a i s e M c K e r r a t r ouvé la 

m o r t sont tou jours c o n t r o v e r s é e s m a l g r é plus d e dix a n s d ' e n q u ê t e 

j u d i c i a i r e , t rois p r o c é d u r e s p é n a l e s et d ' a u t r e s ac t ions j u d i c i a i r e s 

c o n n e x e s . 

Concernant la procédure pénale et les enquêtes menées par la police 

13. Le 11 n o v e m b r e 1982, le c o m m a n d a n t W h i r t e r pr i t des d i spos i t ions 

afin q u e le lieu d e la fusi l lade d e m e u r e i n t ac t . U n m é d e c i n se r e n d i t su r 

p lace et p r o c é d a à un e x a m e n p r é l i m i n a i r e des corps . Le 12 n o v e m b r e 

1982, un e x p e r t du L a b o r a t o i r e d e sc ience m é d i c o l é g a l e d ' I r l a n d e d u 

N o r d i n s p e c t a m i n u t i e u s e m e n t les l ieux, et le p r o f e s s e u r M a r s h a l l 

ef fectua u n e x a m e n post mortem des co rps . Les l ieux et les c a d a v r e s fu ren t 

p h o t o g r a p h i é s et des c a r t e s d e la zone fu ren t d r e s s é e s . Le m ê m e j o u r , le 

pol ic ier c h a r g é d ' e n q u ê t e r su r p lace pr i t possess ion des c a r a b i n e s des 

pol ic iers , a insi q u e d ' u n e m i t r a i l l e t t e et d ' u n p i s to le t . Env i ron q u a t r e -

v i n g t - q u a t r e c a r t o u c h e s u t i l i sées s u r les l ieux fu ren t r é c u p é r é e s (vingt-

c inq r e s t a n t i n t r o u v a b l e s ) . L a police e n q u ê t a de p o r t e en p o r t e d a n s le 

v o i s i n a g e ; p a r a l l è l e m e n t , un appe l l ancé d a n s la p r e s s e invi ta t ou t 

t é m o i n à se m a n i f e s t e r et u n e r é u n i o n fut o r g a n i s é e avec un conse i l le r 

mun ic ipa l . 

14. Le 15 n o v e m b r e 1982, d a n s le c a d r e de l ' e n q u ê t e , l ' i n s p e c t e u r 

d iv i s ionna i re Scot t i n t e r r o g e a t rois pol ic iers de la R U C a p p a r t e n a n t à 

l ' un i t é mobi le de sou t i en c o m p o s é e de c inq m e m b r e s . Le b r i g a d i e r - c h e f 

M., le b r i g a d i e r B. et le b r i g a d i e r R. f i rent des d é p o s i t i o n s éc r i t e s d a n s 

lesquel les ils exposa i en t les fai ts m a i s n ' i n d i q u a i e n t p a s q u e les d é f u n t s 

a v a i e n t é t é surve i l lés p a r des m e m b r e s de la sec t ion spéc ia le et a v a i e n t 

é t é s o u p ç o n n é s d e p r o j e t e r u n a s sa s s ina t . L 'ad jo in t du che f d e la sec t ion 

spécia le l eu r avai t d o n n é p o u r i n s t r u c t i o n de ne pas d i r e qu ' i l s é t a i e n t 

m e m b r e s de l ad i t e sec t ion et qu ' i l s a v a i e n t agi a p r è s avoir eu des 

r e n s e i g n e m e n t s . Il fut p a r la su i t e a l l égué qu ' i l s ' ag issa i t d ' e m p ê c h e r q u e 
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le pub l ic a p p r e n n e l ' ex i s t ence d ' i n f o r m a t i o n s en a m o n t et q u e ce la g ê n e 

les efforts dép loyés d a n s la l u t t e c o n t r e le t e r r o r i s m e . 

15. Le 18 j a n v i e r 1983, les t ro is pol ic iers M. , B. et R. fu ren t à n o u v e a u 

i n t e r r o g é s sur la b a s e des é l é m e n t s m é d i c o l é g a u x d i spon ib les . Des p rocès -

v e r b a u x fu ren t d r e s s é s . 

16. Les r é s u l t a t s d e l ' e n q u ê t e m e n é e p a r la R U C fu ren t t r a n s m i s a u 

Director qf Public Prosecutions (« le D P P » ) afin qu ' i l d é t e r m i n e s'il fallait 

e n g a g e r des p o u r s u i t e s . Le D P P r é c l a m a u n c o m p l é m e n t d ' e n q u ê t e . Les 

19 e t 20 j u i l l e t 1983, les t ro is pol ic iers fu ren t i n t e r r o g é s ; ils d é c l a r è r e n t 

avoir é t é i n fo rmés q u e les t ro is p e r s o n n e s d é c é d é e s a v a i e n t fait l 'objet 

d ' u n e su rve i l l ance et ava i en t é t é s o u p ç o n n é e s de p r o j e t e r u n a s sa s s ina t . 

17. P e u a p r è s , le D P P d é c i d a qu ' i l y ava i t lieu d ' i n c u l p e r les t ro is 

pol ic iers en q u e s t i o n («les t rois a c c u s é s » ) . L ' a c t e d ' a c c u s a t i o n fut é t ab l i 

le 8 m a r s 1984; sa ve r s ion modi f iée du 29 m a i 1984 m e t t a i t en c a u s e B. 

p o u r le m e u r t r e d ' E u g è n e T o m a n , et M. e t R. p o u r s ' ê t r e r e n d u s compl i ces 

d e B. en lui f ou rn i s s an t conse i l s , a ide et a s s i s t a n c e . 

18. Le p rocès des trois accusés se d é r o u l a à Belfast d u 29 m a i au 5 j u i n 

1984 d e v a n t Lord Justice G ibson , qu i s iégea i t s a n s j u r y . V i n g t - s e p t t é m o i n s 

c o m p a r u r e n t e t les d é c l a r a t i o n s de onze a u t r e s t é m o i n s furent lues à 

l ' a u d i e n c e . P lus de s o i x a n t e - q u i n z e pièces à convic t ion fu ren t p r é s e n t é e s . 

19. A l ' issue des r é q u i s i t i o n s d u p r o c u r e u r , Lord Justice G ibson e s t i m a 

q u e les é l é m e n t s à c h a r g e n ' é t a b l i s s a i e n t p a s la cu lpab i l i t é des t ro is 

accusés e t , c o n c l u a n t qu ' i l n 'y ava i t p a s m a t i è r e à c o n d a m n a t i o n , les 

a c q u i t t a . D a n s ses mot i f s , il i n d i q u a : 

«Les accusés avaient reçu pour mission d 'a r rê te r Toman et Burns, qui étaient 

soupçonnés d'avoir commis des actes terroristes, y compris des homicides, et de les 

empêcher de perpétrer un nouvel assassinat dont les services de police avaient des 

raisons de penser qu'il se préparai t . 

Chacun des accusés reçut de ses supérieurs des instructions en ce sens et fut informé 

que les suspects seraient probablement armés et qu'ils étaient tous deux des terroristes 

déterminés et dangereux ayant fait savoir qu'on ne les prendrait pas vivants. Toutes les 

personnes concernées devaient donc savoir qu'il faudrait probablement faire usage 

d 'armes à feu pour effectuer leur arrestat ion. 

On jugera du degré de dangerosité qui fut a t t r ibué à l 'opération à travers le fait que 

les trois accusés se virent confier une mitrai l let te , deux carabines Ruger, trois pistolets 

semi-automatiques et un total de près de deux cents cartouches. 

Les défunts étaient sous surveillance; d 'après certaines informations, ils part i rent à 

bord d'une voiture conduite par McKerr avec l ' intention de mener à bien leur projet 

d'assassinat. La police mit alors en place un barrage routier afin de les stopper et de 

les arrêter . 

Ils défoncèrent le barrage à grande vitesse, met tan t ainsi en danger la vie d 'un 

policier. Les accusés, qui étaient dans un véhicule non loin de là, les prirent 

immédia tement en chasse. Des coups de feu furent tirés sur la voiture en fuite. 



ARRÊT McKERR c. ROYAUME-UNI 557 

A ce s tade, j ' a i dû apprécier les preuves avec circonspection afin d 'écarter tout 

élément subjectif dans les déclarations des accusés. 

C'était une nuit de novembre sombre et humide, et le rapport d'expertise a établi 

que , dans de telles conditions, des balles a t te ignant la vitre arr ière et d 'autres parties 

métall iques de l 'arrière de la voiture émet tent des flashes pouvant facilement être pris 

pour des éclairs sortant du canon d'une a rme avec laquelle on tire depuis l 'arrière de la 

voiture, surtout si la vitre arr ière a été brisée. 

(...) Nul doute à mes yeux qu'il était raisonnable de conclure que l'on faisait feu sur 

les accusés. En fait, aucun des fuyards n'avait d 'a rme à feu, mais les accusés ouvrirent 

tous le feu depuis leur voiture alors qu'ils circulaient à grande vitesse sur la Tullygally 

East Road (...) 

J e suis certain qu 'à ce stade chacun des accusés agissait légalement en tirant sur les 

trois hommes, car c'était le seul moyen d'effectuer leur arrestat ion ou au besoin de les 

tuer pour met t re fin à leur fuite et les empêcher de commet t re un assassinat. 

En dehors de toute idée de légitime défense qui a peut-être surgi en raison de ce qui 

ressemblait à des flashes d 'armes à feu provenant de la voiture, celle-ci, conduite par 

McKerr, circulait à une vitesse élevée. Le véhicule négocia mal un virage à droite vers 

une bretelle d'accès et s'immobilisa à environ douze à quinze mètres de la bretelle, au-

delà de l 'accotement gauche, en haut d'une pente ayant un dénivelé d'environ un mèt re 

vingt. Le véhicule dans lequel se trouvaient les accusés s 'arrêta de l 'autre côté de la 

route, et tous trois en descendirent à la hâ te . 

Si l'on fait abstraction des déclarations des accusés et si l'on s'appuie uniquement sur 

d 'autres éléments de preuve présentés par le parquet , il apparaî t clairement que la 

portière du côté passager (...) s'ouvrit. Le passager à l'avant de la voiture était Toman 

et sur la banque t te arrière se trouvait Burns. 

Les éléments présentés par [ l 'expert] , que j ' a d m e t s , sont les suivants: d 'après ses 

expériences, l 'ouverture de la portière du côté passager depuis l ' intérieur produisait 

deux bruits métall iques distincts, le premier ressemblant au bruit du mouvement 

avant d 'une glissière d 'arme à feu, le second faisant penser au mouvement arr ière 

d'une glissière. Ces bruits ont été entendus par lui dist inctement à une distance de six 

mètres . 

La thèse du parquet est qu 'après l 'ouverture de la portière (...) certains des accusés 

ou tous les accusés at teignirent Toman dans le dos alors qu'il sortait de la voiture, le 

tuant sur le coup. (...) [L]e côté passager du véhicule se serait trouvé dans l 'ombre. Peu 

importe à mes yeux qu 'en entendant le bruit de la portière qui s'ouvrait, les accusés en 

aient déduit que la portière s'ouvrait ou qu'ils aient pensé que l'un des passagers 

s 'apprêtait à t irer sur eux. 

Dans les deux cas de figure, les tirs ne visaient pas à tuer. En tout état de cause, le 

bruit signifiait que l'un des occupants du véhicule au moins était en train de met t re pied 

à terre . Si le bruit était pris comme indiquant que le passager avant s 'apprêtait à sortir 

de la voiture, cela ne pouvait être interprété que comme une tentative visant à 

descendre la colline pour s'enfuir à travers la campagne ou à prendre position derr ière 

la voiture pour ouvrir le feu. Si par contre le bruit était pris comme étant dû à la glissière 

d'une a rme , cela indiquait de manière certaine qu 'un homme a rmé s 'apprêtait à ouvrir 

le feu, auquel cas une riposte immédiate s'imposait. 
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D'après ce qu'ont vu et cru les accusés, le véhicule comptait à son bord trois hommes, 

dont au moins deux criminels armés, qui non seulement n'avaient donné aucun signe de 

soumission mais semblaient de plus prêts à se lancer dans un règlement de compte ou 

du moins à s'enfuir dans la nuit. Dans ces conditions, ouvrir le feu était à mon sens le 

moyen le plus évident, le seul moyen pour eux de se défendre et la seule mesure 

compatible avec leur mission. A part la fuite, c'était la seule option raisonnable qui 

s'offrait à eux. 

C'était à mon sens faire usage d'une force raisonnable - vu les circonstances telles 

qu'ils les ont appréciées, et no tamment le danger mortel - pour effectuer l 'arrestation, 

en tuant si nécessaire, et pour empêcher la commission de l 'assassinat projeté. 

Les coups de feu qu'ils ont tirés sur le véhicule étaient donc totalement légitimes au 

sens de l'article 3 de la loi de 1967 sur le droit pénal en Irlande du Nord, et consti tuaient 

un recours à la force proportionné à l'objectif qui était d 'assurer leur propre protection. 

(...) 

A mon sens, ils n'ont pas eu le temps d'étudier les possibilités. Il fallait absolument et 

très vite écarter le danger, faute de quoi les conséquences risquaient de leur être fatales. 

D'après ma lecture des documents et mon appréciation des é léments de preuve, le 

parquet ne pouvait en aucun cas espérer une condamnation. (...) » 

20. Le j u g e conc lu t p a r les c o m m e n t a i r e s su ivan t s : 

« J e ne parlerai pas des inévitables problèmes et soucis des accusés ou du danger 

supplémentaire qui les guette à présent que leur identité et leur visage ont été dévoilés 

au public à l'occasion de ce procès. J e pense aux répercussions très importantes que cela 

va avoir parmi d 'aut res membres de la police, voire au sein des forces armées en général , 

lorsqu'un policier ou un soldat recevra l'ordre d 'ar rê ter un dangereux criminel et (...) de 

le ramener . Comment va-t-il envisager la conduite à tenir? 

Espérons que nul ne pensera à présent «Vais-je risquer ma vie pour exécuter cet 

ordre , sachant que si j e survis, j ' e n tirerai pour toute récompense un aut re risque, celui 

de passer ma vie en prison comme un meur t r ie r» . Il faut espérer qu'ils accepteront le 

premier risque comme faisant partie intégrante de leurs fonctions; mais ne sont-ils pas 

en droit d 'espérer que, s'ils l 'acceptent, ils seront protégés par la loi, sauf s'il s'avère 

qu'ils ont outrepassé les limites du droit pénal dans un aveuglement total. 

Concernant les trois individus qui ont malheureusement perdu la vie, ils sont morts 

non pas parce qu'ils ont été victimes d'homicides, mais parce que, sachant que deux 

d 'entre eux étaient recherchés par la police pour de multiples meur t res et bien 

d 'autres crimes, ils ont décidé de ne pas s 'arrêter lorsqu'ils ont vu la police et de 

risquer le tout pour le tout en tentant de fuir. Us ont fait un pari ; ils l'ont perdu. 

Permettez-moi de vous livrer une dernière observation. (...) J e tiens à préciser 

qu'ayant entendu l ' intégralité de la thèse du parquet en audience publique, je 

considère chacun des accusés comme absolument irréprochable dans cette affaire. 

J ' e s t ime que, dans un souci d 'équité envers eux, cet te conclusion devrait également 

être consignée, de même que mon éloge de leur courage et de leur volonté de traduire en 

justice les trois défunts, en l 'occurrence pour leur jugement dernier .» 

P e u a p r è s avoir r e n d u sa déc is ion , LordJustice G ibson fit u n e d é c l a r a t i o n 

e n a u d i e n c e p u b l i q u e : 
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«Compte tenu du large écho qu'ont reçu certaines part ies de mon arrêt et des 

commentaires auxquels il a donné heu dans la presse et ailleurs, j ' a i estimé qu'il était 

souhaitable de préciser mon opinion sur deux points. 

Tout d'abord, je tiens à souligner que mes commentaires portaient sur les 

circonstances particulières de l'espèce et ne doivent pas être isolés de leur contexte. 

Avec la plus grande énergie, je rejette toute idée selon laquelle j 'approuverais ou la loi 

admet t ra i t ce qui a été décrit comme une politique suivie par la police et consistant à 

tirer pour tuer. 

Pas plus que les autres membres de la société, les policiers n'ont le droit, quelle que 

soit la situation, de recourir à une force excédant ce qui apparaît raisonnablement 

nécessaire compte tenu de l 'ensemble des circonstances perçues par eux. 

(...) J e suis conscient que, dans certaines sphères, certains de mes propos ont été 

interprétés comme signifiant que j ' es t imais que les policiers pourraient être considérés 

comme ayant le droit de rendre une justice sommaire en faisant parler les armes . 

J e ne pense pas qu 'une analyse objective de mes propos puisse donner lieu à pareille 

interprétat ion. En effet, aucune idée n'était plus loin de moi et ni moi ni aucun aut re 

juge ne penserait pendant une seule seconde qu 'une telle opinion fût défendable.» 

B. C o n c e r n a n t l ' e n q u ê t e S t a l k e r / S a m p s o n 

2 1 . En n o v e m b r e e t en d é c e m b r e 1982, à A r m a g h , la R U C fut 

i m p l i q u é e d a n s d e u x nouve l les fusi l lades a u x c o n s é q u e n c e s f u n e s t e s : le 

24 n o v e m b r e , M i c h a e l T i g h e fut t u é et M a r t i n M c A u l e y g r i è v e m e n t 

b l e s s é ; pu is , le 12 d é c e m b r e , S e a m u s G r e w et Roddy C a r r o l l fu ren t t u é s . 

A u c u n e de ces p e r s o n n e s n ' é t a i t a r m é e . 

22. Le 11 avri l 1984, le D P P fit u s a g e d e s a t t r i b u t i o n s q u e lui conféra i t 

l ' a r t ic le 6 § 3 de l ' o r d o n n a n c e de 1972 s u r la r é p r e s s i o n des in f rac t ions en 

I r l a n d e d u N o r d p o u r p r i e r l ' i n s p e c t e u r g é n é r a l d e la R U C de p o u r s u i v r e 

les e n q u ê t e s su r les t ro is affa i res . Selon le G o u v e r n e m e n t , le D P P a 

p r o c é d é de la s o r t e p a r c e qu ' i l a p p a r a i s s a i t d a n s c e r t a i n s t é m o i g n a g e s 

q u e des fai ts conc re t s e t i m p o r t a n t s a v a i e n t é té o m i s , a lors q u e c e r t a i n s 

é l é m e n t s i n e x a c t s et t r o m p e u r s c o n c e r n a n t des po in t s c o n c r e t s et 

i m p o r t a n t s ava i en t é t é inc lus . P a r a i l l eu r s , il d e m a n d a à o b t e n i r des 

i n f o r m a t i o n s c o m p l è t e s su r les c i r c o n s t a n c e s d a n s l esque l les tel ou te l 

pol ic ier de la R U C avait fourn i des ind i ca t i ons fausses e t t r o m p e u s e s et à 

pouvoi r r e c h e r c h e r s'il ex i s ta i t des é l é m e n t s s u g g é r a n t q u e q u i c o n q u e se 

fût r e n d u c o u p a b l e d ' e n t r a v e a u f o n c t i o n n e m e n t de la j u s t i c e ou de t o u t e 

a u t r e inf rac t ion en r a p p o r t avec l ' e n q u ê t e s u r les t ro i s fus i l lades . 

23 . Le 24 m a i 1984, J o h n S t a l k e r , a lors c o n t r ô l e u r g é n é r a l d e la police 

du G r a n d M a n c h e s t e r , fut dés igné p a r l ' i n s p e c t e u r g é n é r a l d e la R U C 

p o u r e n q u ê t e r su r les c i r c o n s t a n c e s d a n s l esque l les c e r t a i n s m e m b r e s de 

la R U C ava i en t fourni des ind ica t ions fausses ou t r o m p e u s e s ou de 

p r é t e n d u e s p r e u v e s , et p o u r e x a m i n e r la c o n d u i t e de c e r t a i n s m e m b r e s 

de la R U C en r a p p o r t avec les e n q u ê t e s su r les fusi l lades . 
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24. E n oc tob re 1984, t ro is mois a p r è s l ' a c q u i t t e m e n t des i n t é r e s s é s , 

ceux-ci fu ren t i n t e r r o g é s p a r l ' équ ipe S t a lke r , qu i c o m p r e n a i t le 

c o m m i s s a i r e p r i nc ipa l T h o r b u r n . Les dépos i t i ons fu ren t cons ignées p a r 

éc r i t . P a r a i l l eu r s , B. fit u n e dépos i t i on é c r i t e . D ' a p r è s son livre John 

Stalker ( p a r a g r a p h e 31 c i -dessous ) , M. S t a l k e r écrivit le 26 j u i n 1985 à 

l ' i n s p e c t e u r g é n é r a l de la R U C , Sir J o h n H e r m o n , p o u r p o r t e r à sa 

c o n n a i s s a n c e de n o u v e a u x é l é m e n t s i n d i q u a n t q u e des h o m i c i d e s 

i l l égaux ava ien t é t é p e r p é t r é s p a r des officiers de la R U C . Le 

18 s e p t e m b r e 1985, M. S t a l k e r a d r e s s a son r a p p o r t p r é l i m i n a i r e à la 

R U C 1 e t , le 15 févr ier 1986, Sir J o h n H e r m o n le t r a n s m i t au D P P p o u r 

l ' I r l ande du N o r d . Le 4 m a r s 1986, le D P P p r i a Sir J o h n H e r m o n de 

r e m e t t r e à M . S t a l k e r c e r t a i n s doss ie r s de la sec t ion spéc ia le , d o n t la 

c o m m u n i c a t i o n avai t é t é re fusée p o u r des mot i f s de s écu r i t é n a t i o n a l e . 

Les d o c u m e n t s en q u e s t i o n fu ren t r e m i s à M . S t a l k e r le 30 avril 1986 ou 

a u x a l e n t o u r s d e c e t t e d a t e . 

25 . Le 29 m a i 1986, l ' e n q u ê t e fut r e t i r é e à M . S t a l k e r , qu i fut r e m p l a c é 

p a r Col in S a m p s o n , i n s p e c t e u r g é n é r a l d e la police du W e s t Y o r k s h i r e ; ce 

d e r n i e r fut é g a l e m e n t p r i é d ' e n q u ê t e r su r des a l l éga t i ons m e t t a n t en 

c a u s e la c o n d u i t e de M . S t a l k e r d a n s des affaires é t r a n g è r e s à l ' espèce . 

26. Le 6 a o û t 1986, M. S a m p s o n acheva son e n q u ê t e su r M . S t a l k e r , qu i 

fut r é i n t é g r é p a r la c o m m i s s i o n de la police le 22 a o û t 1986. Tou te fo i s , ce 

d e r n i e r n e r ep r i t pas l ' e n q u ê t e . 

27. Le 26 n o v e m b r e 1986, J o h n T h o r b u r n , qu i avai t a s s i s t é M. S t a l k e r 

d a n s le c a d r e de l ' e n q u ê t e , q u i t t a la po l i ce ; le 13 m a r s 1987, M. S t a l k e r 

d é m i s s i o n n a à son t o u r . 

28 . Le 22 o c t o b r e 1986, puis le 23 m a r s 1997 et le 10 avril 1997, 

M. S a m p s o n r e m i t son r a p p o r t à Sir J o h n H e r m o n et a u D P P en t ro is 

p a r t i e s d i s t i nc t e s . 

29. Le 25 j a n v i e r 1988, Sir P a t r i c k M a y h e w , qu i é t a i t a lors Attorney-

General, fit d e v a n t le p a r l e m e n t u n e d é c l a r a t i o n d a n s l aque l l e il t in t 

n o t a m m e n t les p r o p o s su ivan t s : 

«Concernant les fusillades (...) le [DPP] a examiné l 'ensemble des faits et des 

informations vérifiés et rapportés par MM. Stalker et Sampson, et a réexaminé les 

dossiers d 'enquête originaux de la RUC. Il a conclu que les éléments de preuve ne 

justifiaient pas de nouvelles poursuites à raison des fusillades des 11 novembre et 

12 décembre 1982, qui avaient déjà donné lieu à des actions pénales. (...) 

Le [DPP] a toutefois conclu que d 'après certains éléments, il y avait eu entrave au 

fonctionnement de la justice, tentat ive d 'entrave ou complicité dans une telle entrave, 

ou que des obstacles avaient été mis à l'exécution par un brigadier de ses fonctions, et 

1. D'après le rapport de la RUC sur le livre de Stalker (voir paragraphe 33), ce rapport 
comptait 3 609 pages répart ies en 20 volumes distincts, dont un album contenant des cartes 
et des photographies. 
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que ces c léments étaient suffisants pour que Ton recherche si des poursuites étaient 

nécessaires dans l 'intérêt général : c'est pourquoi il m'a consulté. 

J 'a i donc pris connaissance de l 'ensemble des circonstances pert inentes , y compris de 

certaines questions touchant à l 'intérêt général , et en particulier de considérations 

relatives à la sécurité nationale qui pouvaient peser sur la décision d 'engager ou non 

des poursuites. 

J 'a i informé de manière exhaustive le DPP au sujet de mes consultations relatives à 

l 'intérêt général et, compte tenu de l 'ensemble des faits et des informations portés à sa 

connaissance, le [DPPJ a conclu — et je l 'approuve sans réserve — qu'il n 'était pas 

Opportun d 'engager une action pénale. Il a donné des consignes en ce sens. » 

30. D ' a p r è s le G o u v e r n e m e n t , hu i t pol ic iers on t fait l 'objet d ' a c t i ons 

d i sc ip l ina i res et on t r e çu des a v e r t i s s e m e n t s et des consei ls q u a n t à la 

c o n d u i t e à t e n i r à l ' avenir . 

3 1 . D a n s le livre John Stalker pub l i é p a r M . S t a l k e r en 1988, celui-ci 

décr iva i t c o m m e sui t ses i nves t i ga t ions sur les t rois fus i l l ades : 

(Concernant la fusillade dans laquelle MM. McKerr, Toman et Burns ont trouvé la mort) 

« L ' e n q u ê t e S l a l k c r a p e r m i s d e d é c o u v r i r q u e les t r o i s victimes d e la fu s i l l ade é t a i e n t 

surveillées depuis de longues heures par la police, qui projetait de les intercepter 

ailleurs qu 'à l 'endroit de la fusillade. Rien n'a vraiment été tenté pour a t t i rer 

l 'at tention du conducteur et aucun policier n'a été heur té par la voiture. 

Immédia tement après les faits, les policiers ont quit té les lieux avec leurs armes et 

sont retournés à leur base pour un debriefing avec de hauts gradés de la section spéciale. 

Pendant plusieurs jours , la police judiciaire [Criminal Investigation Department] s'est vu 

refuser l 'autorisation de voir les policiers impliqués, ainsi que leur voiture, leurs 

vêtements et leurs armes pour un examen de police scientifique. La nuit des faits, des 

membres de la police judiciaire ont reçu des informations incorrectes sur le lieu où la 

fusillade avait débuté et une part ie des examens ont été effectués au mauvais endroit . 

De nombreuses douilles de cartouches tirées n'ont jamais été retrouvées.» 

«Nous pensions (...) que l'un des policiers au moins s'était trouvé dans une position 

totalement différente de celle dans laquelle il avait déclaré être au moment où certains 

coups de feu meurt r iers furent t irés. J 'a i également pu établir que la prise en chasse par 

la police s'était déroulée au t rement que ce qui avait été décrit. Mais le plus accablant est 

que près de vingt et un mois après la fusillade, nous avons retrouvé, toujours enchâssés 

dans le véhicule, des fragments de la balle qui a indubitablement tué le conducteur. Cet 

élément crucial n'avait été découvert ni par la RUC ni par le service scientifique de la 

police (...) Au sujet des douilles manquantes , je parvins à la conclusion que pas moins de 

vingt d 'entre elles avaient été délibérément retirées des lieux. J e ne pouvais que 

supposer que tout cela visait à induire en erreur les experts de la police scientifique et 

à dissimuler la na ture et la portée véritables de la fusillade.» 

«Il m'a bien fallu considérer que dans cette affaire, l 'enquête avait été négligée et 

était à certains égards affligeante. Il n'y avait que deux conclusions possibles: soit 

certains détectives de la R U C étaient des amateurs et des incompétents , même pour 

les tâches routinières les plus basiques de l 'enquête judiciaire; soit leur négligence 

avait été délibérée.» 
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(Concernant l'ensemble des trois affaires) 

«Bien que six décès fussent intervenus en l'espace de cinq semaines (...) et eussent à 

chaque fois impliqué des policiers de la même brigade spéciale, aucune enquête 

coordonnée n'a j ama i s été entreprise . Il semblait que les enquêteurs ne se fussent 

j amais parlé. Pire encore, malgré d'évidentes implications politiques et publiques, 

aucun haut responsable n'a jugé utile de joindre les rapports .» 

«Eu égard à la nature des décès, l'on s 'at tendait à une enquête ex t rêmement 

professionnelle; or celle-ci n'a pas eu lieu et cela est déplorable. Les dossiers n 'étaient 

guère plus qu 'une collection de déclarations, apparemment préparées pour une enquête 

judiciaire menée par uncoroner. Us ne ressemblaient nullement à l'idée que je me faisais 

d 'un dossier établi en vue d 'une procédure pour meur t re . Même en parcourant 

rapidement les pièces, on comprenait aisément pourquoi les poursuites avaient 

échoue.» 

32. D ' a p r è s le Times d u 9 février 1988, M . S t a l k e r a u r a i t é g a l e m e n t 

d é c l a r é : 

« J e n'ai j amais rien trouvé qui a t tes te l'existence d 'une véritable politique consistant 

à t irer pour tuer. Il n'y avait aucune instruction écrite, aucun papier épingle au tableau 

d'affichage. Mais les hommes dont le travail consistait à appuyer sur la gâchet te 

percevaient clairement que c'était là ce que l'on at tendai t d'eux.» 

33 . E n 1990, la R U C pub l i a u n e r é p o n s e au livre de M . S t a l k e r . E n 

i n t r o d u c t i o n , la R U C ind iqua i t q u e l ' ouvrage en q u e s t i o n c o n t e n a i t de 

n o m b r e u s e s i n e x a c t i t u d e s et d é f o r m a t i o n s et qu ' i l d o n n a i t u n e 

i m p r e s s i o n t r o m p e u s e . L 'objet d u d o c u m e n t é t a i t de m e t t r e en év idence 

u n c e r t a i n n o m b r e d ' a s s e r t i o n s qu i d é n a t u r a i e n t les fai ts . Il y é t a i t 

a f f i rmé q u e M . S t a l k e r ava i t t o r t de p r é t e n d r e q u e les t ro is e n q u ê t e s 

ava i en t é t é m e n é e s sous les o r d r e s de pol ic iers d i f fé ren t s , p u i s q u ' u n seu l 

et m ê m e c o m m i s s a i r e avai t é t é c h a r g é de d e u x d ' e n t r e e l l e s ; q u e les 

doss i e r s d ' e n q u ê t e ava ien t é t é p r é s e n t é s au D P P sous u n e fo rme 

a p p r o u v é e p a r l u i ; q u ' u n e d é c l a r a t i o n d e la pol ice d a t é e du 13 n o v e m b r e 

1982 avai t dé jà é t ab l i q u ' a u c u n pol ic ier n ' ava i t é té h e u r t é p a r la v o i t u r e 

c o n d u i t e p a r G e r v a i s e M c K e r r ; qu ' i l ava i t é t é j u g é s o u h a i t a b l e , p o u r la 

s é c u r i t é des t ro i s pol ic ie rs , qu ' i l s q u i t t a s s e n t les l ieux i m m é d i a t e m e n t ; 

q u e l eu r s a r m e s ava i en t é t é sais ies sans t a r d e r p a r les pol ic iers c h a r g é s 

d ' e n q u ê t e r sur p l a c e ; q u e les e n q u ê t e u r s n ' a v a i e n t reçu a u c u n e 

i n f o r m a t i o n i n c o r r e c t e q u a n t au l ieu de la fus i l lade , m a i s q u e des pol ic iers 

e n t e n u e ava i en t p a r e r r e u r p lacé le r u b a n su r la b i fu rca t ion , pu is l ' ava ien t 

p e u a p r è s r e m i s au bon e n d r o i t . Selon la R U C , t o u t e s les doui l les n ' a v a i e n t 

c e r t e s pas é té r e t r o u v é e s , m a i s les p lu ies t o r r e n t i e l l e s qu i é t a i e n t t o m b é e s 

à l ' époque des faits les ava ien t p e u t - ê t r e e m p o r t é e s d a n s les fossés ; la zone 

ava i t d u r e s t e é t é pa s sée au d é t e c t e u r de m é t a u x p e n d a n t d e u x j o u r s . 

P a r a i l l eu r s , il é t a i t r e p r o c h é à M. S t a l k e r d 'avoi r o u t r e p a s s é ses 

fonc t ions en r o u v r a n t l ' e n q u ê t e sur les fusi l lades a ins i q u e s u r u n e 

a t t a q u e t e r r o r i s t e s u r v e n u e le 27 oc tob re 1982, au cour s de l aque l le t ro is 

pol ic iers ava i en t é t é t u é s ; de p lus , son r a p p o r t , tel qu ' i l l 'avai t p r é s e n t é , 
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n ' ava i t ni la c l a r t é ni la p réc i s ion qui vont n o r m a l e m e n t de pa i r avec les 

e n q u ê t e s j u d i c i a i r e s . 

34. Le G o u v e r n e m e n t a e n o u t r e fait obse rve r q u e , le 23 j u i n 1992, 

M. T h o r b u r n , lors de l ' a b a n d o n de son ac t ion en d i f f ama t ion c o n t r e 

l ' i n s p e c t e u r g é n é r a l de la R U C , fit une d é c l a r a t i o n d o n t il p rof i ta p o u r 

a f f i rmer p u b l i q u e m e n t sa convic t ion q u e la R U C n ' ava i t en 1982 suivi 

a u c u n e po l i t ique cons i s t an t à t i r e r p o u r t u e r e t q u e l ' i n s p e c t e u r g é n é r a l 

de la R U C n ' ava i t ni a u t o r i s é ni couver t la c o m m i s s i o n p a r ses h o m m e s 

d ' h o m i c i d e s vo lon t a i r e s ou p a r i m p r u d e n c e . D ' a u t r e s m e m b r e s de 

l ' équ ipe S t a l k e r / S a m p s o n on t p a r a i l l eu r s d é c l a r é en j u i n 1990 q u e « les 

pol ic iers du G r a n d M a n c h e s t e r t i e n n e n t à s o u l i g n e r q u e l ' e n q u ê t e 

S t a l k e r / S a m p s o n n ' a pas p e r m i s d ' é t a b l i r l ' ex i s t ence d ' u n e « p o l i t i q u e 

cons i s t an t à t i r e r p o u r t u e r » . 

C. C o n c e r n a n t l ' e n q u ê t e j u d i c i a i r e 

35. Le 4 j u i n 1984, à l ' issue de la p r o c é d u r e p é n a l e , u n e e n q u ê t e 

jud ic ia i re sur les décès fut o u v e r t e p a r le coroner d ' A r m a g h , M. C u r r a n . Le 

22 a o û t 1984 ou a u x a l e n t o u r s de c e t t e d a t e , celui-ci d é m i s s i o n n a . Se lon le 

r e q u é r a n t , c e t t e d é m i s s i o n se ra i t d u e à la d é c o u v e r t e d ' a n o m a l i e s 

c o n c e r n a n t les décès d a n s les doss ie rs de la R U C . L ' a u d i e n c e d a n s le 

c a d r e de l ' e n q u ê t e judic ia i re deva i t avoir lieu en s e p t e m b r e 1984 d e v a n t 

M. El l iot t , m a i s fut r e p o r t é e à la d e m a n d e des r e p r é s e n t a n t s en j u s t i c e de 

M"1 1' C r e a n e y . Le coroner a t t e n d i t a lors q u e l ' e n q u ê t e S t a l k e r / S a m p s o n soit 

t e r m i n é e a v a n t de p r o g r a m m e r la r é o u v e r t u r e de l ' e n q u ê t e j u d i c i a i r e a u 

14 n o v e m b r e 1988. 

36. Le coroner r eçu t l ' e n s e m b l e des dépos i t i ons , des é l é m e n t s 

m é d i c o l é g a u x , des c a r t e s e t d e s p h o t o g r a p h i e s o b t e n u e s d u r a n t l ' e n q u ê t e 

de la R U C et les i nves t i ga t ions de S t a l k e r et de S a m p s o n . C e r t a i n e s 

dépos i t i ons fu ren t e x p u r g é e s d a n s l ' i n t é rê t g é n é r a l p o u r des r a i sons 

t o u c h a n t à la s écu r i t é n a t i o n a l e . 

37. Le 27 oc tob re 1988, le coroner t in t u n e r é u n i o n p r é l i m i n a i r e , à 

l aque l l e a s s i s t è r e n t les r e p r é s e n t a n t s en j u s t i c e des p a r t i e s i n t é r e s s é e s , 

don t les p r o c h e s des d é f u n t s , a u x q u e l s il fit p a r t d e son i n t e n t i o n 

d ' a d m e t t r e c o m m e é l é m e n t d e p r e u v e la dépos i t i on éc r i t e du b r igad ie r -

chef M . et des pol ic iers B. et R. 

38. Le 9 n o v e m b r e 1988, T o m King , a lors m i n i s t r e p o u r l ' I r l ande du 

Nord , dé l ivra un cer t i f icat d ' i m m u n i t é au n o m de l ' i n t é rê t g é n é r a l 

(Public Interest Immunity Certijicate - c i - ap rès «cer t i f i ca t P I I » ) ; d ' a p r è s le 

r e q u é r a n t , c e t t e m e s u r e a e m p ê c h é la d ivu lga t i on d e t r è s n o m b r e u s e s 

i n f o r m a t i o n s qu i a u r a i e n t a u t r e m e n t é t é d i spon ib les p o u r l ' e n q u ê t e 

j u d i c i a i r e d e v a n t s 'ouvri r c inq j o u r s plus t a r d . Le cer t i f ica t c o n c e r n a i t 

t o u t e i n f o r m a t i o n et t ou t d o c u m e n t t e n d a n t à révé le r , n o t a m m e n t : 
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- d e s dé t a i l s su r les m o y e n s de la R U C en m a t i è r e de c o n t r e -

t e r r o r i s m e , y c o m p r i s les m o d e s o p é r a t o i r e s , les f o r m a t i o n s spéc ia les et 

les é q u i p e m e n t s ; 

- des dé t a i l s sur les r e n s e i g n e m e n t s a y a n t d o n n é à p e n s e r qu ' i l y ava i t 

u n complo t en vue d ' a s s a s s i n e r u n m e m b r e des forces d e s écu r i t é e n 

d e h o r s d e son service et s u r les m o y e n s p a r l e sque l s ces r e n s e i g n e m e n t s 

ava i en t é t é o b t e n u s ; 

- c e r t a i n s dé t a i l s su r la su rve i l l ance mise en p lace p a r la R U C d a n s le 

c a d r e des o p é r a t i o n s au cour s d e s q u e l l e s M c K e r r , T o m a n et B u r n s on t é t é 

t u é s . 

39. L ' e n q u ê t e j u d i c i a i r e fut r o u v e r t e le 14 n o v e m b r e 1988. Le coroner 

a d m i t des dépos i t i ons hors s e r m e n t fai tes p a r les t ro is pol ic iers M., B. et 

R., qu i ava i en t refusé de ven i r t é m o i g n e r d a n s le c a d r e de l ' e n q u ê t e . 

40 . Le 17 n o v e m b r e 1988, un r e p o r t fut accordé au solicitor de 

M m e C r e a n e y , qu i d e m a n d a un con t rô le j u r i d i c t i o n n e l p o u r c o n t e s t e r 

l ' admiss ib i l i t é des d é c l a r a t i o n s fai tes sans s e r m e n t . Sa d e m a n d e fut 

r e j e t é e le 22 n o v e m b r e 1988 p a r le j u g e C a r s w e l l . Le 20 d é c e m b r e 1988, 

la C o u r d ' a p p e l d é c i d a q u e le code de c o n d u i t e et de p r o c é d u r e des coroners 

( d o n n a n t à ceux-ci la l i be r t é d ' a d m e t t r e ou n o n les d é c l a r a t i o n s ) é t a i t 

e n t a c h é d ' i l l éga l i té p u i s q u e M. , B. et R. p o u v a i e n t ê t r e c o n t r a i n t s à 

t é m o i g n e r . Le 19 avri l 1989, le p a r q u e t fut a u t o r i s é à sa is i r la C h a m b r e 

des lo rds . Le 8 m a r s 1990, celle-ci i n f i rma l ' a r r ê t de la C o u r d ' a p p e l , 

e s t i m a n t q u e le code s u s m e n t i o n n é n ' é t a i t pas e n t a c h é d ' i l l éga l i té 

p u i s q u e M., B. et R. ne p o u v a i e n t ê t r e obl igés à c o m p a r a î t r e lors de 

l ' e n q u ê t e j u d i c i a i r e . 

4 1 . L ' e n q u ê t e j u d i c i a i r e , qu i devai t r e p r e n d r e le 23 avri l 1990, fut à 

n o u v e a u r e p o r t é e , M""' C r e a n e y ayan t e n g a g é u n e nouve l le ac t ion p o u r 

c o n t e s t e r l ' admiss ib i l i t é des d é c l a r a t i o n s fa i tes p a r les t ro is pol ic iers . Le 

j u g e C a r s w e l l , le 11 m a i 1990, puis la C o u r d ' a p p e l , le 27 j u i n 1990, 

r e j e t è r e n t la d e m a n d e , e s t i m a n t qu ' e l l e ne soulevai t a u c u n p r o b l è m e 

n o u v e a u . 

42 . Le 20 ju i l l e t 1990, les r e p r é s e n t a n t s en j u s t i c e de M""' C r e a n e y 

éc r iv i r en t au coroner p o u r lui d e m a n d e r de n e pas r e p r e n d r e l ' e n q u ê t e 

j u d i c i a i r e t a n t qu ' i l n ' a u r a i t pas é té s t a t u é sur un a p p e l d a n s u n e 

p r o c é d u r e de c o n t r ô l e j u r i d i c t i o n n e l r e l a t ive à u n e e n q u ê t e de coroner su r 

le décès de t ro is a u t r e s p e r s o n n e s (affaire Devine, d a n s l aque l l e les famil les 

des d é f u n t s c o n t e s t a i e n t q u e le coroner pû t a d m e t t r e des dépos i t i ons éc r i t e s 

fai tes p a r les so lda t s qui a v a i e n t a b a t t u les v i c t i m e s ) . La d e m a n d e d e s 

avoca t s de M'1"' C r e a n e y fut accuei l l ie . D a n s l 'affaire Devine, la C o u r 

d ' a p p e l s t a t u a le 6 d é c e m b r e 1990 et la C h a m b r e d e s lords le 6 février 

1992, c o n f i r m a n t le pouvoi r des coroners d ' a d m e t t r e des dépos i t i ons éc r i t e s . 

4 3 . Le 5 m a i 1992, u n e s econde e n q u ê t e j u d i c i a i r e d é b u t a sous la 

r e s p o n s a b i l i t é du coroner J o h n Leckey, qu i s ' a d r e s s a au jury en ces t e r m e s : 
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«L'objet d 'une enquête judiciaire est de dé te rminer de manière publique l 'ensemble 

des faits et des circonstances ayant entouré une mort non naturel le . Une enquête est 

donc généra lement inutile lorsque ces éléments ont déjà fait l'objet d'une enquête et ont 

déjà été rendus publics devant une juridiction pénale à l'occasion de poursuites pour 

homicide. Vous vous souvenez peut-être qu 'en 1984 trois policiers furent poursuivis 

puis acquittés pour le meur t re de l'un des défunts, Eugène Toman. Leur procès donna 

lieu à un examen des faits liés aux trois décès, et s'il n'y avait pas eu un au t re aspect à 

examiner , j ' au ra i s décidé qu 'une enquête judiciaire était inutile. L'aspect en question, 

qui rend les investigations sur ces décès totalement exceptionnelles, est une enquête 

menée postér ieurement par la police du Grand Manches ter : l '«cnquête Stalker». Les 

témoignages recueillis dans ce cadre ont été mis à ma disposition et le public a un 

véritable intérêt à savoir si d 'aut res éléments ont été découverts. C'est pour cet te 

raison, et pour cet te raison uniquement , que je procède à une enquête judiciaire. » 

44. L ' e n q u ê t e se poursu iv i t j u s q u ' a u 29 m a i 1992, en publ ic , d e v a n t u n 

j u r y , e t d o n n a l ieu, en l ' e space de t r e i ze j o u r s , à l ' aud i t i on d ' env i ron dix-

n e u f t é m o i n s . M""' C r e a n e y é ta i t r e p r é s e n t é e p a r u n avoca t , qu i p r o c é d a à 

l ' aud i t ion c o n t r a d i c t o i r e des t é m o i n s et p r é s e n t a u n e a r g u m e n t a t i o n 

j u r i d i q u e c o m p l è t e . La R U C é t a i t elle auss i r e p r é s e n t é e . 

45 . Le 28 m a i 1992, u n t é m o i n , le pol ic ier D. , d é c l a r a q u ' a v a n t d e v e n i r 

t é m o i g n e r d e v a n t le coroner il avai t re lu la dépos i t i on qu ' i l avai t fai te 

d e v a n t la R U C le 13 n o v e m b r e 1982. Le consei l d e M m c C r e a n e y 

d e m a n d a à voir c e t t e dépos i t i on , m a i s le coroner r e j e t a sa r e q u ê t e , 

a r g u a n t q u e le t é m o i n ne l 'avai t p a s su r lui et q u e c e t t e p ièce é t a i t la 

p r o p r i é t é de la R U C . Le 29 m a i 1992, l ' e n q u ê t e j u d i c i a i r e fut a j o u r n é e à 

la d e m a n d e du r e q u é r a n t . A la m ê m e d a t e , le solicitor de M™' C r e a n e y p r i a 

la High Court de l ' au to r i s e r à d e m a n d e r un c o n t r ô l e j u r i d i c t i o n n e l , 

n o t a m m e n t su r la décis ion du coroner de re fuser l 'accès à la dépos i t i on du 

t é m o i n D. L ' a u t o r i s a t i o n fut d ' a b o r d re fusée le 2 j u i n 1992, puis 

f i n a l e m e n t a c c o r d é e le 8 j u i l l e t 1992 p a r la C o u r d ' a p p e l . 

46 . Le 21 d é c e m b r e 1992, le j u g e Nicholson d é c i d a q u e M m r C r e a n e y 

n ' ava i t pas le d ro i t de c o n s u l t e r la dépos i t i on et re fusa d e l ' a u t o r i s e r à 

d i spose r de la l is te des j u r é s , m a i s r e c o m m a n d a f e r m e m e n t q u e les n o m s 

de ceux-ci so ient lus en a u d i e n c e p u b l i q u e lo r sque l ' e n q u ê t e j u d i c i a i r e 

r e p r e n d r a i t son cours . Le 28 m a i 1993, la C o u r d ' ap p e l i n f i rma la 

décis ion su r le p r e m i e r po in t et d é c l a r a q u e le consei l avai t le d ro i t de 

c o n s u l t e r la dépos i t i on du 13 n o v e m b r e 1982 e t q u e le coroner pouva i t 

o r d o n n e r à la R U C de p r é s e n t e r le d o c u m e n t et , si celle-ci n ' o b t e m p é r a i t 

pas , d e p r e n d r e u n e in jonct ion de p r o d u i r e . 

47 . Le 2 n o v e m b r e 1992, le coroner écrivit à M . Mclvor , c o m m i s s a i r e 

p r inc ipa l de la R U C , p o u r lui r a p p e l e r q u ' a v a n t l ' a j o u r n e m e n t de 

l ' e n q u ê t e j u d i c i a i r e il ava i t e x p r i m é l'avis q u e q u a t r e t é m o i n s 

a p p a r t e n a n t à la police du G r a n d M a n c h e s t e r (don t J o h n T h o r b u r n , 

adjoint de M. S t a l k e r d a n s le c a d r e de l ' e n q u ê t e ) d e v a i e n t pouvoi r 

c o n s u l t e r d e s d o c u m e n t s re la t i f s à l eu r s i nves t i ga t ions a u sein de l ' équ ipe 
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d ' e n q u ê t e u r s . M. Mc lvo r r é p o n d i t q u ' a u c u n des pol ic iers m e n t i o n n é s 

n ' ava i t d e m a n d é à c o n s u l t e r les d o c u m e n t s et qu ' i l supposa i t p a r 

c o n s é q u e n t q u e les i n t é r e s s é s a v a i e n t pu se r e n s e i g n e r p a r e u x - m ê m e s à 

l 'a ide des p ièces qu i é t a i e n t en l eu r possess ion . 

4 8 . Le 16 n o v e m b r e 1992, M . T h o r b u r n écrivit à l ' i n s p e c t e u r g é n é r a l 

d e la pol ice d u G r a n d M a n c h e s t e r p o u r d e m a n d e r à c o n s u l t e r le doss ie r 

des dépos i t i ons et le r a p p o r t d ' e x p e r t i s e c o n c e r n a n t les homic ides 

s u r v e n u s le 11 n o v e m b r e 1982 su r la Tul lyga l ly Road . P a r u n e l e t t r e e n 

d a t e du 25 j a n v i e r 1993, le coroner fut i n fo rmé q u e l ' i n s p e c t e u r g é n é r a l de 

la R U C avait r e c o m m a n d é à la police d u G r a n d M a n c h e s t e r de n e p a s 

a u t o r i s e r M. T h o r b u r n à c o n s u l t e r les d o c u m e n t s r e q u i s . Il fut é g a l e m e n t 

i n d i q u é a u coroner q u e les p ièces e n q u e s t i o n fa i sa ien t p a r t i e de l ' e n q u ê t e 

et é t a i e n t donc la p r o p r i é t é de la R U C , à l aque l l e t o u t e d e m a n d e deva i t e n 

c o n s é q u e n c e ê t r e a d r e s s é e à l ' avenir . 

49 . A la su i t e d ' u n e r é u n i o n t e n u e le 9 s e p t e m b r e 1993 avec les 

r e p r é s e n t a n t s d e s p a r t i e s i n t é r e s s é e s , d o n t M™ C r e a n e y , le coroner 

a d r e s s a à l ' i n s p e c t e u r g é n é r a l d e la R U C u n e convoca t ion le p r i a n t d e 

c o m p a r a î t r e m u n i des r a p p o r t s su r les e n q u ê t e s S t a l k e r / S a m p s o n . 

50. Le 21 d é c e m b r e 1993, le conse i l l e r j u r i d i q u e de la R U C i n d i q u a p a r 

l e t t r e a u coroner q u e la police du G r a n d M a n c h e s t e r l 'avai t in fo rmé qu ' e l l e 

ne posséda i t pas d ' a u t r e s d o c u m e n t s q u e ceux q u e la R U C d é t e n a i t dé jà et 

q u e - s au f les r a p p o r t s S t a l k e r et S a m p s o n - le coroner avai t dé jà e n t r e les 

m a i n s . Le conse i l l e r j u r i d i q u e s igna la i t é g a l e m e n t q u e les d o c u m e n t s e n 

q u e s t i o n é t a i e n t suscep t ib l e s d ' ê t r e couve r t s p a r u n e i m m u n i t é d ' i n t é r ê t 

publ ic . D a n s u n e l e t t r e du 4 j a n v i e r 1994, le coroner évoqua u n e 

c o n v e r s a t i o n qu ' i l ava i t e u e le 21 d é c e m b r e 1993 avec le conse i l le r 

j u r i d i q u e de la R U C ; il s o u h a i t a i t c o n s i g n e r f o r m e l l e m e n t le fait qu ' i l 

é t a i t su rp r i s d ' a p p r e n d r e q u e les d o c u m e n t s en possess ion de la police d u 

G r a n d M a n c h e s t e r ava i en t é t é d é t r u i t s . Le 12 j a n v i e r 1994, le conse i l le r 

j u r i d i q u e r é t o r q u a qu ' i l n ' ava i t j a m a i s d i t q u e les d o c u m e n t s ava i en t é t é 

d é t r u i t s . Le 13 j a n v i e r 1994, le coroner p r i a le conse i l le r j u r i d i q u e de lui 

c o n f i r m e r q u e l ' e n s e m b l e des d o c u m e n t s m e n t i o n n é s d a n s l ' a n n e x e à 

l ' in jonct ion de p r o d u i r e e x i s t a i e n t bel et b i e n et de p r éc i s e r où ils se 

t r o u v a i e n t . 

5 1 . P a r u n e l e t t r e d a t é e du 17 février 1994, le conse i l l e r j u r i d i q u e d e la 

R U C i n f o r m a le coroner q u e , c o n t r a i r e m e n t a u x i n f o r m a t i o n s qu i lui 

ava i en t é t é d o n n é e s p r é c é d e m m e n t , u n c e r t a i n n o m b r e de c l a s s e u r s 

c o n t e n a n t des d o c u m e n t s liés à l ' e n q u ê t e se t r o u v a i e n t d a n s les locaux de 

la pol ice du G r a n d M a n c h e s t e r . C e s c l a s seu r s ava ien t é t é t r a n s m i s à la 

R U C et é t a i e n t à son avis couve r t s p a r le cer t i f ica t PII . 

52. D a n s l ' i n te rva l l e , le 31 j a n v i e r 1994, il fut déc idé de clore l ' e n q u ê t e 

j u d i c i a i r e et d e c o n g é d i e r les j u r é s . L ' e n q u ê t e j u d i c i a i r e fut r o u v e r t e le 

22 m a r s 1994. Le coroner a d r e s s a a u x solicitors de M m c C r e a n e y la l e t t r e 

s u i v a n t e en d a t e d u 21 février 1994 : 



A R R Ê T McKERR c. R O Y A U M E - U N I 567 

«Obje t : enquête judiciaire sur les décès de 

1) J a m e s Gervaise McKerr, Eugène Toman et John Frederick Burns 

(...) Chacun de ces décès a donné lieu à une procédure pénale et, en principe, lorsque 

tel est le cas, une enquête judiciaire est inutile, l 'ensemble des faits ayant normalement 

été examiné de façon complète en audience publique. 

Toutefois, comme vous le savez, les circonstances ayant entouré lesdits décès ont fait 

l'objet d'investigations menées par (...) M . J o h n Stalker (...) et M. Colin Sampson (...) 

entre mai 1984 et avril 1987. Par la suite, leurs rapports ont été soumis à l ' inspecteur 

général de la Royal Ulster Conslabulary. A mon sens, le public a un intérêt légitime à savoir 

si d 'autres éléments ont été découverts, pour au tan t que ceux-ci relèvent effectivement 

du champ de l 'enquête judiciaire. S'il n'y avait cet aspect particulier des investigations 

sur les décès, je ne procéderais pas à une enquête judiciaire mais j ' enregis t rera is 

simplement les décès. 

L'objet de l 'ouverture formelle de cette enquête est de dé te rminer s'il me sera 

possible d 'a t te indre mon but. L'un des témoins que j ' a i à présent l ' intention de 

convoquer est l'ancien commissaire principal John Thorburn (...) qui a joué un rôle de 

premier plan dans (...) les investigations. Il ne sera en mesure de fournir un témoignage 

pertinent que s'il peut consulter, avant l 'enquête judiciaire, certains documents de 

travail et aut res pièces qui sont actuellement entre les mains de l 'inspecteur général . 

Etant donné que sept ans se sont écoulés, il est important qu'il puisse se rafraîchir la 

mémoire en réexaminant soigneusement ces documents afin que son témoignage soit 

aussi précis que possible (...) » 

53 . Le 24 févr ier 1994, le coroner p r i t u n e nouvel le in jonct ion d a n s 

l aque l l e il d e m a n d a i t à Sir H u g h A n n e s l e y , i n s p e c t e u r g é n é r a l d e la 

R U C , de c o m p a r a î t r e d a n s le c a d r e d e l ' e n q u ê t e j u d i c i a i r e et d e p r o d u i r e 

les p ièces s u i v a n t e s : 

i. la copie du r a p p o r t p r é l i m i n a i r e de M . S t a l k e r (y c o m p r i s les 

dépos i t i ons , les p ièces à convic t ion et le doss ie r d ' e x p e r t i s e ) ; 

ii. la copie des vers ions provisoi re et déf ini t ive du r a p p o r t de 

M. S a m p s o n (y c o m p r i s les d o c u m e n t s et dépos i t ions ) ; 

iii. la copie des ve r s ions provisoi re et déf ini t ive du r a p p o r t de 

M . S t a l k e r (y c o m p r i s les dépos i t i ons , les p ièces à convic t ion et le doss ie r 

d ' e x p e r t i s e ) ; 

iv. t r e ize doss ie rs c o n t e n a n t des fiches d ' a c t i o n ; 

v. des d i s q u e s i n f o r m a t i q u e s ; 

vi. des p h o t o g r a p h i e s et des c a r t e s ; 

vii. des c o u p u r e s de p r e s s e , un doss ie r et des vidéos d ' émi s s ions 

té lévisées ; 

viii. des no t e s d ' i n t e r r o g a t o i r e s des pol ic iers de la R U C ; 

ix. des c o m p t e s r e n d u s d ' a u d i e n c e ; 

x. un livre c o n t e n a n t des n o t e s m a n u s c r i t e s su r les p r o c é d u r e s ; 

xi. t rois index d ' i n t e r r o g a t o i r e s ; 

xii. des d o c u m e n t s o r i g i n a u x de la R U C ( ré fé rence Ba l lyne r ry R o a d ) ; 
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xiii . q u i n z e doss i e r s p o r t a n t les n u m é r o s B105 , 119-129, 134, 137-146, 

149 et 1 5 3 ; 

xiv. des d o c u m e n t s de p r é s e n t a t i o n . 

54. Le 20 avril 1994, l ' i n s p e c t e u r g é n é r a l de la R U G d e m a n d a 

l ' a n n u l a t i o n d e l ' in jonct ion de p r o d u i r e p o u r les mot i f s s u i v a n t s : il 

n ' ava i t a u c u n e c o n n a i s s a n c e p e r s o n n e l l e des faits e x a m i n é s d a n s le c a d r e 

d e l ' e n q u ê t e j u d i c i a i r e et n e deva i t d o n c pas ê t r e appe l é à t é m o i g n e r ; les 

d o c u m e n t s visés p a r l ' in jonct ion ne d e v a i e n t pas ê t r e d ivu lgués dès lors 

qu ' i l s 'agissa i t de d o c u m e n t s q u e l ' i n t é r ê t g é n é r a l c o m m a n d a i t de ne p a s 

pub l i e r et qu i fa i sa ien t l 'objet d ' u n e r e q u ê t e d ' i m m u n i t é d ' i n t é r ê t p u b l i c ; 

d a n s ces cond i t i ons , l ' in jonct ion é t a i t oppres s ive , v e x a t o i r e e t cons t i t u t i ve 

d ' u n a b u s de p r o c é d u r e . 

55 . Le 4 m a i 1994, le coroner fit u n e d é c l a r a t i o n sous s e r m e n t i n d i q u a n t 

qu ' i l d e m a n d a i t à l ' i n s p e c t e u r g é n é r a l n o n pas de t é m o i g n e r su r ses 

c o n n a i s s a n c e s p e r s o n n e l l e s , m a i s de p r o d u i r e les r a p p o r t s de M M . S t a l k e r 

e t S a m p s o n , qu i é t a i e n t en sa possess ion . Il i n d i q u a q u e , s'il avai t beso in 

de ces r a p p o r t s , c ' é ta i t u n i q u e m e n t p o u r p e r m e t t r e à l ' anc ien 

c o m m i s s a i r e p r i nc ipa l J o h n T h o r b u r n , l e q u e l avai t j o u é u n rô le clé d a n s 

les i nves t i ga t ions l iées aux r a p p o r t s et d a n s la r é d a c t i o n m ê m e de ces 

d o c u m e n t s , d e r a f r a î ch i r sa m é m o i r e afin q u e son t é m o i g n a g e d a n s le 

c a d r e d e l ' e n q u ê t e j u d i c i a i r e fût auss i p réc i s q u e poss ible . Il obse rva i t p a r 

a i l l eu r s : 

«8. A mon sens, le public a un intérêt légitime à savoir si d 'autres éléments touchant 

à la cause des décès en question ont été découverts grâce auxdites investigations, pour 

autant bien sûr que ces éléments relèvent effectivement du champ de l 'enquête 

judiciaire. 

9. S'il n'y avait cet aspect particulier des investigations sur les décès (lesquelles sont 

à l'origine desdits rapports) , je ne procéderais pas à une enquête judiciaire, mais 

j ' enregis t rera is simplement les décès. 

10. Si j ' a i pris des injonctions de produire, c'est uniquement parce que laRoyal Ulster 

Conslabulary a refusé à M. Thorburn l'accès aux documents originaux des investigations. 

11. Dès lors, si les injonctions en cause sont annulées, avec pour conséquence que ces 

rapports ne sont pas disponibles aux fins de l 'enquête judiciaire, j e considérerai qu'il n'y 

a aucune utilité à poursuivre celle-ci, j ' y met t ra i un te rme et enregistrerai les décès.» 

56 . Le 5 m a i 1994, Sir P a t r i c k M a y h e w ( m i n i s t r e p o u r l ' I r l ande d u 

N o r d ) dé l iv ra u n n o u v e a u cer t i f ica t PI I en i n d i q u a n t q u e la d ivu lga t ion 

des r a p p o r t s S t a l k e r et S a m p s o n c a u s e r a i t u n p ré jud ice g rave à l ' i n t é r ê t 

g é n é r a l e t qu ' i l e s t i m a i t ê t r e de son devoi r d ' é t a b l i r le cer t i f ica t afin de 

p r o t é g e r cet i n t é r ê t , c o n s t i t u é en b re f p a r les é l é m e n t s s u i v a n t s : 

«a) la nécessité de préserver l'efficacité opérationnelle, des unités spéciales de la 

Royal Ulster Conslabulary, ainsi que des forces a rmées et de la sû re t é ; 

b) la nécessité de sauvegarder l ' intégrité des opérations de renseignement ; 
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c) la nécessité de protéger l'utilité future des personnels de la Royal Ulster 

Constabulary, des forces armées et de la sûreté ; 

d) la nécessité de protéger la vie et la sécurité des personnels de la Royal Ulster 

Constabulary, des forces armées et de la sûreté , ainsi que celles de leurs familles, et la 

vie et la sécurité des personnes qui ont fourni ou pourraient fournir des informations 

et des renseignements aux forces de sécurité, ainsi que celles de leurs lamilles. » 

57. Le m i n i s t r e sou l igna tou t d ' a b o r d la nécess i t é de p r o t é g e r 

l ' i n t ég r i t é d e l ' e n q u ê t e j u d i c i a i r e et d e la p r i se de déc is ions re la t ives a u x 

p o u r s u i t e s e t , e n s u i t e , le beso in d e p r é s e r v e r l 'efficacité des efforts 

dép loyés p a r la c o u r o n n e p o u r c o m b a t t r e le t e r r o r i s m e et de p r o t é g e r 

c o n t r e les a t t e n t a t s t e r r o r i s t e s les p e r s o n n e s c o n t r i b u a n t à ces efforts . 

S ' ag i s san t du t rava i l d e s u n i t é s spéc ia les d e la R U C , il r e leva q u e ces 

u n i t é s et l eu r p e r s o n n e l a c c o m p l i s s a i e n t des t â c h e s de s é c u r i t é , d e 

r e n s e i g n e m e n t et de su rve i l l ance . P o u r ê t r e efficaces, les ac t iv i tés de 

l ' e n s e m b l e de ces u n i t é s e x i g e a i e n t le s ec re t . D i v u l g u e r l ' i den t i t é des 

m e m b r e s des u n i t é s spéc ia les de la R U G , des forces a r m é e s et de la 

s û r e t é ou c o m m u n i q u e r des é l é m e n t s à ce sujet r i squa i t d ' e n t a m e r 

s é r i e u s e m e n t l eur c a p a c i t é de m e n e r à b i e n les t â c h e s qu i l eu r é t a i e n t 

a s s ignées et de m e t t r e l e u r vie e n pér i l . 

58 . Le 16 m a i 1994, l ' i n s p e c t e u r g é n é r a l fit u n e nouvel le d é c l a r a t i o n 

sous s e r m e n t d a n s l aque l l e il i n d i q u a avoir é t é i n fo rmé q u e des copies de 

l ' e n s e m b l e d e s dépos i t i ons des t é m o i n s , des p h o t o g r a p h i e s p r i ses lors de 

l ' exper t i se et des c a r t e s i ssues des d e u x p r e m i è r e s e n q u ê t e s de la R U C et 

des e n q u ê t e s S t a l k e r et S a m p s o n ava i en t é t é fourn ies a u coroner, c e r t a i n s 

p r o c è s - v e r b a u x et dépos i t i ons en ayan t toutefo is é t é e x p u r g é s . Il o b s e r v a 

q u e le coroner é t a i t d o n c en possess ion de l ' e n s e m b l e des p r e u v e s 

d o c u m e n t a i r e s i ssues des t ro is e n q u ê t e s et deva i t ê t r e à m ê m e 

d ' iden t i f i e r t o u t nouvel é l é m e n t découve r t d u r a n t les e n q u ê t e s S t a l k e r e t 

S a m p s o n . Le 20 m a i 1994, l ' i n s p e c t e u r g é n é r a l d e m a n d a à la High Court 

d ' a n n u l e r l ' in jonct ion de p r o d u i r e . 

59. Le 25 m a i 1994, le coroner fit u n e nouve l le d é c l a r a t i o n sous s e r m e n t 

d a n s l aque l l e il d i sa i t avoir c o n s t a t é q u e d e n o u v e a u x é l é m e n t s p e r t i n e n t s 

aux fins de l ' e n q u ê t e j u d i c i a i r e ava i en t é t é d é c o u v e r t s p a r la police d u r a n t 

les i nves t i ga t ions m e n é e s p a r M M . S t a l k e r et S a m p s o n ; p a r a i l l eu r s , il 

a f f i rmai t s ' ê t r e e n t r e t e n u avec J o h n T h o r b u r n (adjoint de M. S t a l k e r ) et 

M. S h a w (adjoint de M. S a m p s o n ) , l e sque l s lui ava i en t di t qu ' i l l e u r fallait 

c o n s u l t e r les d o c u m e n t s e n q u e s t i o n p o u r pouvoi r iden t i f ie r les i n t i t u l é s 

des n o u v e a u x é l é m e n t s et t é m o i g n e r d e façon préc i se à ce sujet . 

60. Le 11 ju i l l e t 1994, le juge Nicho l son a n n u l a les in jonc t ions d e 

p r o d u i r e au mo t i f qu ' e l l e s n ' é t a i e n t pas e s sen t i e l l e s a u x fins l é g i t i m e s de 

l ' e n q u ê t e j u d i c i a i r e et q u e le cer t i f icat PI I m e t t a i t obs t ac l e à la 

d ivu lga t ion d e s p ièces en q u e s t i o n . Il d é c l a r a n o t a m m e n t : 
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« (...) [le coroner] a indiqué que ses recherches lui ont permis de constater qu'il y avait 

de nouveaux éléments pert inents dans les rapports . La source de ces informations est 

sans doute M. Thorburn ou M. Shavv (...) 

Le conseil du coroner ne conteste pas que toutes les dépositions des témoins ont été 

fournies à ce dernier . Il reste des recommandat ions , des avis, des commentaires , des 

Critiques, etc. J e ne vois rien d 'autre . 

Cela m'amène à conclure que le coroner recherche des éléments sur les «circonstances 

générales» dans lesquelles les homicides ont eu lieu afin de répondre aux rumeurs et 

aux soupçons faisant état d 'une politique consistant à «t irer pour tuer» (...) 

D'après le récent arrêt de la Cour d'appel d 'Irlande du Nord, il n'a pas le droit d'agir 

de la sorte. Rien ne l 'empêche de convoquer M. Thorburn ou M. Shaw si ces derniers 

sont à même de fournir des éléments pert inents quant aux décès des victimes. Mais à 

mon sens, M. Thorburn n'a pas à présenter une «vue d 'ensemble» au jury (...) 

Les rapports ne présentent aucune utilité pour l 'enquête du coroner et, compte tenu de 

l'intérêt général s u p é r i e u r à p r é s e r v e r l ' intégrité de la procédure p é n a l e , le Lut 

d 'autoriser leur production pour le but poursuivi par le coroner est «oppressif et 

constitue un abus de procédure». C'est pourquoi il y a lieu d 'annuler les injonctions de 

produire. 

Il ne s'agit pas là d'une remarque ou d'une crit ique à l'égard du coroner. J e suis 

convaincu qu'il souhaite honnêtement répondre ouvertement aux craintes et aux 

soupçons selon lesquels il existait une politique consistant à «t i rer pour tuer» . Mais la 

juridiction du coroner n'est pas l 'instance appropriée pour t ra i ter convenablement ce 

genre de question. 

La troisième question que je propose de t rai ter brièvement est celle de l'exception 

d ' immunité d ' intérêt public soulevée aux fins de protection de la sécurité nationale (...) 

J 'admets que d'après certains éléments, la présentat ion de ces deux rapports pourrait 

menacer la sécurité nationale. Si M. Thorburn venait à les utiliser pour se rafraîchir la 

mémoire, d 'autres parties à l 'enquête judiciaire seraient également en droit de les 

demander (...) » 

6 1 . Le 8 s e p t e m b r e 1994, le coroner d é c i d a de c lore l ' e n q u ê t e j u d i c i a i r e 

s u r le décès de G e r v a i s e M c K e r r . Il d é c l a r a ce qu i suit : 

« J e considère que l'objectif que je poursuivais en décidant de procéder à une enquête 

judiciaire - pour les raisons que j ' a i exposées au jury en ouvrant une telle enquête sur les 

décès de Toman, Burns et McKerr - ne peut plus être at teint . » 

D . C o n c e r n a n t la p r o c é d u r e c iv i l e 

62. Le 19 a o û t 1991, M""' C r e a n e y a s s i g n a l ' i n s p e c t e u r g é n é r a l de la 

RLJC d e v a n t la High Court. Se fondan t s u r la loi p o r t a n t r é f o r m e du dro i t 

e n I r l a n d e d u N o r d (d ispos i t ions d iverses) et la loi d e 1977 su r les 

a c c i d e n t s m o r t e l s e n I r l a n d e du N o r d , elle d e m a n d a i t d e s d o m m a g e s -

i n t é r ê t s p o u r le d o m m a g e co rpo re l subi p a r son m a r i , a ins i q u e p o u r la 

p e r t e p a t r i m o n i a l e et le p ré jud ice m o r a l c a u s é s a u x p e r s o n n e s qu i 

é t a i e n t à sa c h a r g e , du fait de l ' ag ress ion , d u complo t , d e la f au t e d e 
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nég l igence , d e s a b u s de d ro i t s e t de l ' a t t e i n t e à l ' i n t ég r i t é de la p e r s o n n e 

i m p u t a b l e s a u x pol ic iers ayan t p a r t i c i p é à l ' opé ra t i on de s é c u r i t é d u 

11 n o v e m b r e 1982. 

6 3 . Ni M""' C r e a n e y ni le r e q u é r a n t , a p r è s le décès de celle-ci , n ' on t fait 

a u c u n e a u t r e d é m a r c h e p o u r faire a v a n c e r ces p l a i n t e s . 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. Le r e c o u r s à la f o r c e m e u r t r i è r e 

64. L 'a r t i c le 3 de la loi d e 1967 su r le d ro i t péna l en I r l a n d e du N o r d 

d ispose n o t a m m e n t : 

« 1 . Une personne peut recourir à une force d'une portée raisonnable selon les 

circonstances pour prévenir une infraction pénale, en effectuant une arrestat ion ou en 

participant à l 'arrestation légale de délinquants, de suspects ou de personnes qui sont 

illégalement en liberté.» 

La l ég i t ime défense et la p r o t e c t i o n d ' a u t r u i sont c o m p r i s e s d a n s la 

no t i on de p r é v e n t i o n des in f rac t ions p é n a l e s (voir, p a r e x e m p l e , l ' ouvrage 

de S m i t h e t H o g a n sur le d ro i t p é n a l ) . 

B. L e s e n q u ê t e s j u d i c i a i r e s 

/. Dispositions légales et réglementaires 

65. En I r l a n d e du N o r d , la c o n d u i t e des e n q u ê t e s jud ic ia i res est r ég ie 

p a r la loi de 1959 sur les coroners en I r l a n d e du N o r d e t p a r le code de 

c o n d u i t e et d e p r o c é d u r e des coroners en I r l a n d e du Nord , a d o p t é en 1963. 

Ces t e x t e s e x p o s e n t les g r a n d s axes d ' u n e p r o c é d u r e d a n s le c a d r e de 

l aque l le les m o r t s v io len tes ou s u r v e n u e s d a n s d e s c i r c o n s t a n c e s 

su spec t e s son t not i f iées a u coroner, qu i a a lo r s la facu l té d 'ouvr i r u n e 

e n q u ê t e j u d i c i a i r e , avec ou s a n s j u r y , a u x fins d ' é t a b l i r - en s ' a p p u y a n t le 

cas é c h é a n t su r d e s t é m o i g n a g e s et des r a p p o r t s , n o t a m m e n t d ' e x a m e n s 

post mortem et d ' a u t r e s e x p e r t i s e s léga les — qui é t a i t le dé fun t , et c o m m e n t , 

q u a n d et où il a t rouvé la m o r t . 

66. A u x t e r m e s d e la loi su r les coroners, t o u t m é d e c i n , t o u t r e s p o n s a b l e 

de l ' e n r e g i s t r e m e n t des d é c è s ou tou t e n t r e p r e n e u r des p o m p e s funèb re s 

ayan t des r a i sons de p e n s e r q u e le décès d ' u n e p e r s o n n e est d û , 

d i r e c t e m e n t ou i n d i r e c t e m e n t , à u n e c a u s e v io len te est t e n u d ' e n 

i n f o r m e r le coroner (a r t ic le 7) . T o u t m é d e c i n p r a t i q u a n t un e x a m e n post 

mortem doit en c o m m u n i q u e r les r é s u l t a t s p a r écr i t au coroner ( a r t ic le 29) . 

L o r s q u ' u n e dépou i l l e m o r t e l l e est d é c o u v e r t e ou l o r s q u ' u n décès 

inexp l iqué ou e n t o u r é d e c i r c o n s t a n c e s s u s p e c t e s s u r v i e n t , la police du 

d is t r ic t c o n c e r n é doi t en a v e r t i r le coroner ( a r t i c le 8 ) . 
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67. Les a r t i c l e s 12 et 13 du code des coroners h a b i l i t e n t le coroner à 

s u s p e n d r e u n e e n q u ê t e j u d i c i a i r e l o r s q u ' u n e p e r s o n n e p o u r r a i t ê t r e ou 

est incu lpée de m e u r t r e ou d ' u n e a u t r e in f rac t ion p é n a l e spéci f ique 

c o n c e r n a n t le dé fun t . 

68 . L o r s q u e le coroner déc ide d e p r o c é d e r à u n e e n q u ê t e j u d i c i a i r e avec 

j u r y , d e s p e r s o n n e s sont c o n v o q u é e s à p a r t i r de la l is te des j u r é s , é t ab l i e 

p a r sé lec t ion i n f o r m a t i q u e a l é a t o i r e d ' a p r è s le r e g i s t r e é l ec to ra l d u 

d i s t r i c t , de la m ê m e m a n i è r e q u e p o u r u n p rocès p é n a l . 

69. Les q u e s t i o n s e x a m i n é e s lors d e l ' e n q u ê t e j u d i c i a i r e sont r ég ies 

p a r les a r t i c les 15 et 16 du code d e s coroners : 

«15. Dans le cadre d'une enquête judiciaire, la procédure et l 'administration des 

preuves visent uniquement à établir les éléments suivants: 

a) l ' identité du défunt ; 

b) comment , quand et où le défunt a trouvé la mort ; 

c) les précisions dont l 'ordonnance de 1976 sur l 'enregistrement des naissances et 

des décès en Irlande du Nord requiert actuellement la consignation au sujet du décès. 

16. Ni le coroner ni le jury ne doivent exprimer d'avis sur les questions de 

responsabilité pénale ou civile ou sur un point aut re que ceux mentionnés à l'article 

précédent. » 

70. Les f o r m u l a i r e s d e verd ic t employés en I r l a n d e du N o r d son t 

c o n f o r m e s à c e t t e r e c o m m a n d a t i o n : ils r e q u i è r e n t la c o n s i g n a t i o n d e 

l ' i den t i t é du d é f u n t , de la c a u s e d u décès ( e x e m p l e : b l e s s u r e c a u s é e p a r 

u n e ba l le ) et des p réc i s ions d i spon ib les q u a n t au m o m e n t et au l ieu d u 

décès . E n A n g l e t e r r e et au pays de Ga l l e s , le f o r m u l a i r e de verd ic t 

a n n e x é au code des coroners c o n t i e n t u n e r u b r i q u e « C o n c l u s i o n s du j u r y / 

coroner q u a n t au d é c è s » , d a n s l aque l l e f iguren t des m e n t i o n s te l les q u e 

« h o m i c i d e l é g a l » ou « h o m i c i d e i l l éga l» . C e s c o n s t a t a t i o n s s u p p o s e n t 

l ' express ion d ' u n avis sur la r e sponsab i l i t é p é n a l e , en ce sens qu ' e l l e s 

i m p l i q u e n t u n c o n s t a t su r le po in t de savoir si le d é c è s est r é s u l t é d ' u n 

a c t e c r i m i n e l ; m a i s il n ' e s t p r é v u a u c u n e conc lus ion d é s i g n a n t te l le 

p e r s o n n e c o m m e é t a n t p é n a l e m e n t r e s p o n s a b l e . E n A n g l e t e r r e et au 

pays d e Ga l l e s , le j u r y p e u t é g a l e m e n t j o i n d r e des r e c o m m a n d a t i o n s à 

son verd ic t . 

71 . En I r l a n d e du Nord , en r e v a n c h e , l ' a r t ic le 6 § 2 de l ' o r d o n n a n c e d e 

1972 s u r la r é p r e s s i o n des in f rac t ions en I r l a n d e du N o r d obl ige le coroner à 

p r é s e n t e r au D P P u n r a p p o r t écr i t l o r s q u e les c i r c o n s t a n c e s d ' u n décès 

s e m b l e n t r évé le r la c o m m i s s i o n d ' u n e in f rac t ion p é n a l e . 

72. J u s q u ' à u n e d a t e r é c e n t e , l 'a ide j u r i d i c t i o n n e l l e ne pouvai t ê t r e 

o b t e n u e d a n s le c ad re d ' u n e e n q u ê t e j u d i c i a i r e , au mot i f qu ' i l ne 

s ' ag issa i t pas d ' é t a b l i r d e s r e sponsab i l i t é s civiles ni de f o r m u l e r des 

a c c u s a t i o n s p é n a l e s . U n e lég is la t ion p r é v o y a n t la poss ibi l i té d ' o b t e n i r 

l 'a ide j u r i d i c t i o n n e l l e en pa re i l cas ( o r d o n n a n c e d e 1981 su r l ' a ide , les 
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consei ls et l ' a s s i s t ance en m a t i è r e j u r i d i c t i o n n e l l e en I r l a n d e du N o r d , 

a n n e x e 1 § 5) a é t é é l a b o r é e m a i s n ' a p a s é t é mise en v igueu r . Tou te fo i s , 

le 25 ju i l l e t 2000, le Lord Chancellor a a n n o n c é l ' i n s t a u r a t i o n d ' u n s y s t è m e 

officieux d ' a ide à t i t r e g r a t u i t p e r m e t t a n t d e financer a u m o y e n de fonds 

publ ics la r e p r é s e n t a t i o n d e v a n t u n coroner p o u r c e r t a i n e s e n q u ê t e s 

j u d i c i a i r e s e x c e p t i o n n e l l e s en I r l a n d e du N o r d . E n m a r s 2001 , il a publ ié 

p o u r c o n s u l t a t i o n les c r i t è r e s à p r e n d r e en c o m p t e p o u r d é t e r m i n e r si u n e 

d e m a n d e de r e p r é s e n t a t i o n m é r i t e un financement publ ic . P a r m i ces 

c r i t è r e s f iguren t n o t a m m e n t la s i t u a t i o n f inanc iè re d u d e m a n d e u r , le 

point de savoi r si des i nves t i ga t ions effectives de l 'E ta t sont néces sa i r e s 

et si l ' e n q u ê t e j u d i c i a i r e est le seul m o y e n d ' e f fec tue r ces i nves t i ga t i ons , 

si le d e m a n d e u r a beso in d ' ê t r e r e p r é s e n t é p o u r p a r t i c i p e r de m a n i è r e 

effective à l ' e n q u ê t e j u d i c i a i r e et s'il avai t des l iens s u f f i s a m m e n t é t ro i t s 

avec le dé fun t . 

73 . Le coroner a la facu l té de c o n v o q u e r les t é m o i n s don t il j u g e la 

c o m p a r u t i o n néces sa i r e a u x fins de l ' e n q u ê t e jud ic ia i re (ar t ic le 17 de la 

loi su r les coroners) et p e u t a u t o r i s e r t o u t e p e r s o n n e i n t é r e s s é e à 

i n t e r r o g e r u n t é m o i n (a r t ic le 7 du code des coroners). E n A n g l e t e r r e et a u 

pays de Ga l l e s , de m ê m e q u ' e n I r l a n d e d u N o r d , u n t é m o i n a le d ro i t de ne 

p a s c o n t r i b u e r à sa p r o p r e i n c r i m i n a t i o n . E n I r l a n d e du Nord , ce d ro i t es t 

r enforcé p a r l ' a r t ic le 9 § 2, a u x t e r m e s d u q u e l u n e p e r s o n n e s o u p ç o n n é e 

d 'avoi r c a u s é le décès d o n t il est q u e s t i o n n e peu t pas ê t r e c o n t r a i n t e à 

t é m o i g n e r lors d ' u n e e n q u ê t e j u d i c i a i r e . 

74. Qu ' i l s 'agisse d e s p r e u v e s éc r i t e s ou des dépos i t i ons o r a l e s des 

t é m o i n s , les e n q u ê t e s j u d i c i a i r e s son t s o u m i s e s c o m m e les p r o c é d u r e s 

p é n a l e s au r e spec t de la r èg l e d e l ' i m m u n i t é d ' i n t é r ê t publ ic , qu i 

r e c o n n a î t et a s s u r e la p r i se en c o m p t e de l ' i n t é r ê t g é n é r a l (pa r e x e m p l e 

la s écu r i t é n a t i o n a l e ) e x i g e a n t la non -d ivu lga t ion de c e r t a i n e s 

i n f o r m a t i o n s ou d e c e r t a i n s d o c u m e n t s ou c a t é g o r i e s d e d o c u m e n t s . La 

r e v e n d i c a t i o n d ' u n e i m m u n i t é d ' i n t é r ê t publ ic doi t s ' a p p u y e r su r un 

cer t i f ica t . 

2. La portée de l'enquête judiciaire 

75. A l 'or igine des a r t i c l e s 15 et 16 (voir c i -dessus) se t r ouve la 

r e c o m m a n d a t i o n fai te p a r la c o m m i s s i o n Brodr i ck s u r les cer t i f ica t s de 

décès et les coroners : 

« (...) Le propos d'une enquête est simplement de rechercher et de recenser autant de 

faits concernant le décès que l ' intérêt général le requiert , en dehors de toute imputat ion 

de responsabilité (...) Dans de nombreux cas — peut-être la majorité —, les faits mêmes 

montreront très clairement si la responsabilité du décès incombe à quelqu'un ; il y a une 

différence entre un type de procédure qui permet à d 'autres de t rancher un problème et 

une procédure qui semble résoudre celui-ci par elle-même.» 
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76. Les j u r i d i c t i o n s n a t i o n a l e s on t fait n o t a m m e n t les c o m m e n t a i r e s 

s u i v a n t s : 

«(...) II est à noter qu'il ne s'agit pas de dé te rminer «commen t» [dans quelles 

circonstances] le défunt est décédé, ce qui pourrait soulever des questions générales 

d 'une portée considérable, mais «comment» [par quelle cause directe] (...) le défunt a 

trouvé la mort », question bien plus limitée portant sur les voies par lesquelles le défunt 

a trouvé la mort . 

(...) [des décisions précédentes] montrent clairement que la formule de la 

commission Brodrick selon laquelle l'un des buts d'une enquête judiciaire est de 

«dissiper les rumeurs ou soupçons» signifie qu'il faut se borner à dissiper les rumeurs 

et soupçons sur le point de savoir comment le défunt a trouvé la mort et non sur les 

circonstances générales dans lesquelles il a trouvé la mort .» (Sir Thomas Bingham 

AIR, Court of Appeal, R. v. t/ie Coroner for North Humberside and Scunthorp, ex parte Roy 

Jamieson, avril 1994, non publié) 

«Les affaires établissent que, bien que le te rme «comment» doive être pris au sens 

large, il signifie «par quelles voies» plutôt que dans quelles circonstances générales (...) 

En bref, l 'enquête doit porter sur les éléments qui sont directement à l'origine du décès 

et même se limiter exclusivement à ceux-ci (...) » (Simon Brown LJ, Court of Appeal, 

R. v. Coroner for Western District qj'Easl Sussex, ex parle Homberg and Others, Justice of the Peace 

Reports 1994, vol. 158, p. 357) 

«(...) Il ne faut pas perdre de vue qu 'une enquête judiciaire sert à établir les faits et 

non à t rai ter la question de la culpabilité. La procédure et les règles de la preuve 

convenant au premier exercice ne sont pas adaptées au second. Dans une enquête 

judiciaire, il ne faut jamais oublier qu'il n'y a pas de parties, pas de mise en accusation, 

pas d'accusation ni de défense; une enquête n'est pas un procès, mais est simplement 

une tentat ive visant à établir les faits. Il s'agit d 'une procédure inquisitoire, d 'un 

processus d'investigation très différent d'un procès (...) 

Il est bien entendu que l'un des buts de l 'enquête judiciaire est de dissiper les 

rumeurs . Toutefois, cela ne signifie pas que le coroner doive examiner lors de l 'enquête 

toute rumeur ou allégation pouvant être portée à son at tent ion. (...) Il est de son devoir 

de s 'acquit ter de la fonction que lui confère la loi ; l 'enquête ne doit pas dériver vers les 

eaux troubles de la rumeur et de l'allégation. [Le coroner] travaillera de manière sûre et 

correcte s'il s'en tient aux faits qui apparaissent per t inents eu égard aux questions qu'il 

est légalement tenu de t ra i ter .» (Lord Lanc, Court of Appeal, R. v. South Ijmdon Coroner, 

ex parte Thomson, Solicitors 'Journal, 1982, vol. 126, p. 625) 

3. La divulgation de documents 

11. J u s q u ' e n 1999, il n ' é t a i t p a s ob l iga to i r e de fourn i r a u x famil les la 

copie d e s dépos i t i ons éc r i t e s ou d o c u m e n t s soumis au coroner d u r a n t 

l ' e n q u ê t e . La p r a t i q u e g é n é r a l e m e n t suivie p a r les coroners cons i s ta i t à 

c o m m u n i q u e r les d é c l a r a t i o n s ou d o c u m e n t s à m e s u r e q u e les t é m o i n s 

v e n a i e n t d é p o s e r . 

78. F a i s a n t su i t e à la r e c o m m a n d a t i o n consécu t ive à l ' e n q u ê t e 

S t e p h e n L a w r e n c e , la c i rcu la i re n" 20/99 du m i n i s t è r e de l ' I n t é r i e u r ( sur 

les décès s u r v e n a n t en g a r d e à vue ou r é s u l t a n t d ' u n a c t e accompl i p a r u n 
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pol ic ier d a n s le c a d r e s u p p o s é d e ses fonct ions) consei l le a u x i n s p e c t e u r s 

g é n é r a u x d e s forces de police d ' A n g l e t e r r e et du pays de Ga l l e s de vei l ler 

d a n s les cas visés à ce q u e les p r e u v e s éc r i t e s so ien t c o m m u n i q u é e s a u x 

p a r t i e s i n t é r e s s é e s avan t l ' e n q u ê t e jud ic ia i re . Il s 'agi t de « c o n t r i b u e r à 

a s s u r e r la famil le d u dé fun t et les a u t r e s p e r s o n n e s c o n c e r n é e s q u ' u n e 

e n q u ê t e de police c o m p l è t e et o u v e r t e a é t é m e n é e , et q u e ces p e r s o n n e s 

et l eu r s r e p r é s e n t a n t s en j u s t i c e ne s e r o n t pas d é s a v a n t a g é s d u r a n t 

l ' e n q u ê t e j u d i c i a i r e ». Il est r e c o m m a n d é de c o m m u n i q u e r les d o c u m e n t s 

v ing t -hu i t j o u r s avan t l ' e n q u ê t e j u d i c i a i r e . 

79. Aux t e r m e s du p a r a g r a p h e 7 d e la c i r cu l a i r e , 

«Les t r ibunaux ont décidé que les dépositions prises par la police et les documents 

produits par celle-ci durant l 'enquête de police sur un décès survenu en garde à vue sont 

la propriété de l 'autorité ayant commandi té l 'enquête. Le coroner n'est pas habilité à 

demander la communication de ces é léments avant l 'enquête judiciaire (...) La 

divulgation est donc facultative.» 

Le p a r a g r a p h e 9 é n u m è r e c e r t a i n s types d e d o c u m e n t s qu i ne p e u v e n t 

ê t r e c o m m u n i q u é s de m a n i è r e i ncons idé rée ; sont c o n c e r n é s p a r e x e m p l e : 

— les d o c u m e n t s d o n t la d ivu lga t ion r i sque d ' avo i r un effet p r é 

j u d i c i a b l e s u r d ' é v e n t u e l l e s p r o c é d u r e s ( p é n a l e s , c i v i l e s o u d i s c i p l i n a i r e s ) 

à v e n i r ; 

— les d o c u m e n t s c o m p o r t a n t des i n f o r m a t i o n s sens ib les ou 

p e r s o n n e l l e s su r le dé fun t ou des a l l éga t i ons n o n fondées r i s q u a n t de 

p l o n g e r la famil le d a n s la d é t r e s s e ; 

— les i n f o r m a t i o n s p e r s o n n e l l e s su r d e s t i e r s qu i ne sont pas 

p e r t i n e n t e s a u x fins de l ' e n q u ê t e j u d i c i a i r e . 

Le p a r a g r a p h e 11 prévoi t la non -d ivu lga t ion du r a p p o r t de l ' e n q u ê t e u r 

t o u t en l a i s san t à l ' i n spec t eu r g é n é r a l la poss ibi l i té de le t r a n s m e t t r e s'il 

l ' e s t ime a p p r o p r i é . 

C. L e s p r o c é d u r e s d e p l a i n t e c o n t r e la p o l i c e 

80. La p r o c é d u r e de p l a i n t e c o n t r e la police é t a i t rég ie à l ' époque des 

faits p a r l ' o r d o n n a n c e de 1987 su r la police en I r l a n d e d u N o r d (c i -après 

« l ' o r d o n n a n c e de 1987») . Elle a r e m p l a c é le B u r e a u des p l a i n t e s c o n t r e la 

police (Police Complaints Board), qu i ava i t é té c r éé en 1977 p a r la 

C o m m i s s i o n i n d é p e n d a n t e d ' e x a m e n d e s p l a i n t e s c o n t r e la police 

(bidependent Commission for Police Complaints - c i -après « l ' I C P C » ) . Le 

1" oc tob re 2000, l ' I C P C a é t é r e m p l a c é e p a r le m é d i a t e u r de la police 

p o u r l ' I r l ande d u N o r d (Police Ombudsman for Northern heland), n o m m é en 

v e r t u d e la loi de 1998 su r la police en I r l a n d e du N o r d . 

8 1 . L ' I C P C é t a i t un o r g a n e i n d é p e n d a n t , c o m p o s é d ' u n p r é s i d e n t , d e 

d e u x v i ce -p ré s iden t s et d ' a u mo ins q u a t r e a u t r e s m e m b r e s . L o r s q u ' u n e 

p l a i n t e c o n t r e la police faisai t l 'objet d ' u n e e n q u ê t e m e n é e p a r un 



576 A R R Ê T Me KERR c. R O Y A U M E - U N I 

pol ic ier ou l o r s q u e l ' i n s p e c t e u r g é n é r a l ou le m i n i s t r e e s t i m a i t q u ' u n e 

in f rac t ion p é n a l e ava i t p e u t - ê t r e é t é c o m m i s e p a r u n pol icier , l 'affaire 

é t a i t t r a n s m i s e à l ' I C P C . 

82. A u x t e r m e s de l 'a r t ic le 9 § 1 a) de l ' o r d o n n a n c e d e 1987, l ' I C P C 

deva i t supe rv i se r l ' e n q u ê t e su r t o u t e p l a i n t e selon l aque l l e la c o n d u i t e 

d ' u n policier d e la R U C avai t e n t r a î n é u n décès ou u n p ré jud ice co rpore l 

g r a v e . Son a p p r o b a t i o n é ta i t r e q u i s e p o u r la d é s i g n a t i o n du pol icier c h a r g é 

d e s inves t iga t ions e t elle pouva i t d e m a n d e r son r e m p l a c e m e n t (ar t ic le 9 § 5 

b ) ) . P o u r u n e e n q u ê t e superv i sée , un r a p p o r t d e l ' e n q u ê t e u r é t a i t s o u m i s à 

l ' I C P C en m ê m e t e m p s q u ' à l ' i n s p e c t e u r g é n é r a l . C o n f o r m é m e n t à 

l ' a r t ic le 9 § 8 de l ' o r d o n n a n c e d e 1987, l ' I C P C publ ia i t u n e d é c l a r a t i o n 

i n d i q u a n t si l ' e n q u ê t e avai t é t é m e n é e de m a n i è r e sa t i s f a i san te e t , d a n s 

le cas c o n t r a i r e , p réc i sa i t les a spec t s qu i l a i s sa ien t à dé s i r e r . 

83 . En v e r t u d e l ' a r t ic le 10 de l ' o r d o n n a n c e d e 1987, l ' i n s p e c t e u r 

g é n é r a l deva i t d é t e r m i n e r si le r a p p o r t i n d i q u a i t q u ' u n e inf rac t ion 

p é n a l e avai t é t é c o m m i s e p a r u n fonc t ionna i r e de pol ice. S'il e s t i m a i t q u e 

tel é t a i t le cas et q u e le pol ic ier en q u e s t i o n m é r i t a i t d ' ê t r e poursu iv i , il 

deva i t envoyer copie d u r a p p o r t au D P P . Si celui-ci déc ida i t de ne p a s 

e n g a g e r de p o u r s u i t e s p é n a l e s , l ' i n s p e c t e u r g é n é r a l deva i t envoyer à 

l ' I C P C u n e no t e i n d i q u a n t s'il avai t ou non l ' i n t en t ion d ' e n t a m e r u n e 

ac t ion d i sc ip l ina i re à l ' encon t r e d e l ' i n t é r e s sé (a r t i c le 10 § 5) , s au f si des 

p o u r s u i t e s de ce type ava ien t dé jà é t é e n g a g é e s et si le pol ic ier ava i t a d m i s 

les a c c u s a t i o n s p o r t é e s c o n t r e lui (a r t ic le 11 § 1). L o r s q u e l ' i n s p e c t e u r 

g é n é r a l e s t i m a i t q u ' u n e in f rac t ion p é n a l e ava i t b ien é t é c o m m i s e m a i s ne 

jus t i f i a i t pas q u e le pol ic ier fût poursu iv i ou lo rsqu ' i l cons idé r a i t 

q u ' a u c u n e inf rac t ion p é n a l e n ' ava i t é t é c o m m i s e , il deva i t envoyer u n e 

n o t e p r é c i s a n t s'il avai t l ' i n t e n t i o n d ' e n t a m e r u n e ac t ion d i sc ip l ina i re e t , 

d a n s le cas c o n t r a i r e , les r a i sons p o u r l e sque l l e s il ne r e t e n a i t pas c e t t e 

so lu t ion (a r t ic le 11 §§ 6 et 7). 

84. L o r s q u e l ' I C P C e s t i m a i t q u ' u n pol ic ier fa i san t l 'objet d ' u n e 

e n q u ê t e deva i t ê t r e inculpé p o u r u n e inf rac t ion p é n a l e , elle pouva i t 

c h a r g e r l ' i n s p e c t e u r g é n é r a l d ' envoye r au D P P u n e copie du r a p p o r t 

d ' e n q u ê t e (ar t ic le 12 § 2) . Elle pouvai t é g a l e m e n t r e c o m m a n d e r ou 

o r d o n n e r à l ' i n s p e c t e u r g é n é r a l d ' e n g a g e r p l u t ô t u n e ac t ion d i sc ip l ina i re 

(a r t i c le 13 §§ 1 et 3) . 

D . L e Director of Public Prosecutions 

85. Le Director of Public Prosecutions ( D P P ) , n o m m é en v e r t u d e 

l ' o r d o n n a n c e de 1972 su r la r é p r e s s i o n d e s in f rac t ions en I r l a n d e du N o r d 

(c i -après « l ' o r d o n n a n c e de 1972») est u n fonc t i onna i r e i n d é p e n d a n t d o t é 

d ' a u m o i n s dix a n s d ' e x p é r i e n c e d a n s la p r a t i q u e du dro i t en I r l a n d e d u 

N o r d ; il est dé s igné p a r Y Attorney-General et conserve son pos te j u s q u ' à la 
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r e t r a i t e , s au f d e s t i t u t i o n p o u r f au te . D ' a p r è s l ' a r t ic le 5 de l ' o r d o n n a n c e d e 

1972, ses fonct ions sont n o t a m m e n t les s u i v a n t e s : 

«a) examiner ou faire examiner , en vue de l 'engagement ou de la poursuite en 

Irlande du Nord d'une procédure pénale ou de l 'introduction d 'un recours ou d'une 

autre procédure sur ou en rapport avec une affaire pénale en Irlande du Nord, tous les 

faits ou informations portés à sa connaissance, que ce soit par l ' inspecteur général 

agissant en vertu de l'article 6 § 3 de la présente ordonnance, par VAttorney-Général ou 

par toute aut re autori té ou personne ; 

b) examiner ou faire examiner tous les documents qui doivent lui être t ransmis ou 

fournis en application de l'article 6 de la présente ordonnance, et, lorsque cela lui 

apparaît nécessaire ou approprié, faire en sorte que toute question se posant à ce sujet 

fasse l'objet d'un examen approfondi; 

c) lorsqu'il le juge approprié, engager, en t reprendre et poursuivre, au nom de la 

couronne, des procédures pour les indictable ojjences ou summary ojjences ou catégories de 

surnmary ojjences dont il estime devoir se charger. » 

86 . Se lon l ' a r t ic le 6 de l ' o r d o n n a n c e de 1972, les coroners et l ' i n s p e c t e u r 

g é n é r a l de la R U C n o t a m m e n t sont t e n u s d e fourn i r d e s i n f o r m a t i o n s au 

D P P d a n s les cond i t i ons s u i v a n t e s : 

« 2 . Lorsqu'il lui paraît que les circonstances d'un décès faisant ou ayant fait l'objet 

d'une enquête de sa part révèlent qu 'une infraction pénale a peut-être été commise, le 

coroner fournit dès que possible au [DPP] un rapport écrit sur lesdites circonstances. 

3. L'inspecteur général est tenu de communiquer de temps à autre au [DPP] des 

faits et des informations concernant : 

a) les indictable ojjences [telles que le meur t re] présumées avoir porté a t te inte aux lois 

de l'Irlande du Nord; (...) 

et, à la demande du [DPP], de vérifier et de communiquer au [DPP] des informations 

sur toute affaire dont il peut sembler au [DPPJ qu'elle appelle une enquête parce qu'elle 

pourrait impliquer une a t te in te aux lois de l'Irlande du Nord, ou des informations qui 

peuvent sembler nécessaires au [DPP] pour l'exécution des fonctions que lui confère la 

présente ordonnance.» 

87. D ' a p r è s les o b s e r v a t i o n s p r é s e n t é e s p a r le G o u v e r n e m e n t le 18 juin 

1998, la p r a t i q u e suivie p a r les D P P successifs cons i s t a i t à s ' a b s t e n i r de 

mo t ive r les déc is ions d e n e p a s e n g a g e r ou p o u r s u i v r e u n e p r o c é d u r e 

p é n a l e a u t r e m e n t q u e d a n s des t e r m e s t r è s g é n é r a u x . C e t t e p r a t i q u e 

reposa i t su r les c o n s i d é r a t i o n s s u i v a n t e s : 

i. si les mot i f s é t a i e n t exposés d a n s u n e ou p lu s i eu r s af fa i res , il 

f audra i t les expose r à c h a q u e fois. D a n s le cas c o n t r a i r e , des conc lus ions 

e r r o n é e s r i s q u e r a i e n t d ' ê t r e i n d u i t e s q u a n t a u x a u t r e s affaires où les 

mot i fs n ' a u r a i e n t pas é t é e x p o s é s ; il en r é s u l t e r a i t soit des d é d u c t i o n s 

abus ives q u a n t à la cu lpab i l i t é de c e r t a i n e s p e r s o n n e s , soit u n e susp ic ion 

de p r a t i q u e r é p r é h e n s i b l e ; 

ii. la r a i son p o u r l aque l l e des p o u r s u i t e s ne sont pas e n g a g é e s t i en t 

souven t au fait q u ' o n ne d i spose d ' a u c u n é l é m e n t d e p r e u v e e s sen t i e l 
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p o u r d é t e r m i n e r s'il y a u n e c a u s e d ' ac t i on ( p a r e x e m p l e u n t é m o i n qu i 

d é c è d e s o u d a i n e m e n t , p r e n d la fuite ou subi t des p r e s s i o n s ) . Le fait de 

p r é s e n t e r un tel f ac t eu r c o m m e l ' u n i q u e ra i son de r e n o n c e r à des 

p o u r s u i t e s p o u r r a i t faire n a î t r e d a n s l ' espr i t des c i toyens des 

p r é s o m p t i o n s de c u l p a b i l i t é ; 

iii. la pub l i ca t i on des mot i f s r i s q u e de c a u s e r u n e souff rance ou u n 

p ré jud ice à des p e r s o n n e s a u t r e s q u e le su spec t (pa r e x e m p l e l o r s q u ' u n 

j u g e m e n t est p o r t é s u r la c réd ib i l i t é ou la s a n t é m e n t a l e de la v i c t ime ou 

de t é m o i n s ) ; 

iv. d a n s u n e v a s t e c a t é g o r i e d 'a f fa i res , les déc is ions de c l a s s e m e n t s a n s 

su i t e r e p o s e n t s u r l ' a p p r é c i a t i o n q u e le D P P fait de l ' i n t é r ê t g é n é r a l . 

L o r s q u e la seu le r a i son de ne p a s p o u r s u i v r e est l ' âge , la s a n t é m e n t a l e 

ou p h y s i q u e d u su spec t , la pub l i ca t ion des mot i f s n ' e s t pas o p p o r t u n e e t 

r i s q u e d e d o n n e r lieu à des d é d u c t i o n s abus ives ; 

v. des f a c t e u r s re la t i fs à la s é c u r i t é n a t i o n a l e p o u r r a i e n t 

c o m p r o m e t t r e la s écu r i t é des indiv idus (pa r e x e m p l e lo rsqu ' i l n ' e s t p a s 

poss ible d ' e n g a g e r des p o u r s u i t e s de m a n i è r e s û r e ou é q u i t a b l e s a n s 

d i v u l g u e r des i n f o r m a t i o n s p o u v a n t serv i r a u x o r g a n i s a t i o n s t e r r o r i s t e s , 

n u i r e à l 'efficacité des o p é r a t i o n s a n t i t e r r o r i s t e s m e n é e s p a r les forces d e 

s é c u r i t é ou m e n a c e r la vie des m e m b r e s de ces forces, a ins i q u e d e l eu r s 

famil les ou i n f o r m a t e u r s ) . 

88 . C e r t a i n e s déc is ions de c l a s s e m e n t s a n s su i te p r i ses p a r le D P P on t 

d o n n é lieu à des d e m a n d e s de c o n t r ô l e j u r i d i c t i o n n e l a u p r è s de la High 

Court. 

D a n s l 'affaire R. v. DPP, ex parte C, Criminal Appeal Reports 1995, vo l . l , 

p . 141, Lord Justice K e n n e d y a d é c l a r é , au sujet d ' u n e déc is ion de 

c l a s s e m e n t s a n s su i t e pr i se p a r le D P P d a n s u n e affaire c o n c e r n a n t d e s 

a l l éga t i ons de s o d o m i e : 

«Compte tenu de l 'ensemble de ces décisions, il me semble qu 'en l'espèce notre 

juridiction ne devrait conclure à la nécessité de poursuivre que si, et seulement si, il 

nous est démontré que le Director qf Public Proseculions, agissant par le biais du Crown 

Prosecution Service, est parvenu à une décision de classement sans suite : 

1. en suivant une politique illicite (voir la décision hypothétique - évoquée dans 

l'affaire Blackbum - de ne pas engager de poursuites si la valeur des biens dérobés est 

inférieure à cent livres sterling) ; 

2. en s 'écartant de sa propre ligne de conduite, exposée dans le code ; ou 

3. en prenant une décision irrationnelle, c'est-à-dire une décision qu 'aucun 

procureur raisonnable n'aurait pu prendre.» 

89. D a n s l 'affaire R. v. the DPP and Others, ex parte Timothy Jones, la 

Divisional Court a n n u l a le 22 m a r s 2000 u n e déc is ion de c l a s s e m e n t s a n s 

su i t e r e n d u e a u sujet d ' u n e a l l é g a t i o n de fau te g rave qu i a u r a i t c a u s é u n 

décès lors d ' u n d é c h a r g e m e n t à q u a i , au m o t i f q u e les r a i sons exposées p a r 

le D P P - à savoir q u e les p r e u v e s é t a i e n t insuf f i san tes p o u r qu ' i l y ai t d e s 
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c h a n c e s r éa l i s t e s de conva inc re un j u r y — m é r i t a i e n t d e p lus a m p l e s 

exp l i ca t ions . 

90. L 'affaire R. v. DPP, ex parte Patricia Manning and Elizabelh Manning 

( a r r ê t de laDivisional Court d u 17 m a i 2000) po r t a i t su r la décis ion du D P P 

de ne pour su iv re a u c u n g a r d i e n de p r i son p o u r homic ide à la su i te du décès 

d ' u n d é t e n u , a lors q u e le j u r y de l ' e n q u ê t e j u d i c i a i r e avai t r e n d u u n verd ic t 

c o n s i d é r a n t q u e le décès é t a i t s u r v e n u d a n s des c i r cons t ances i l légales 

( ce r t a ins é l é m e n t s m o n t r a n t q u e les g a r d i e n s ava ien t p r a t i q u é su r lui p o u r 

l ' immobi l i se r u n e clé d ' é t r a n g l e m e n t i n t e r d i t e e t d a n g e r e u s e ) . Le D P P 

avai t n é a n m o i n s conclu q u e le p a r q u e t se ra i t d a n s l ' incapac i té d ' é t ab l i r 

qu ' i l y avait eu homic ide à la su i t e d ' u n e fau te g rave . Le Lord Chief Justice fit 

les obse rva t ions su ivan te s : 

«Il ressort clairement de la jurisprudence qu 'une décision dti DPP de classer l'affaire 

est susceptible d 'un contrôle juridict ionnel: voir, par exemple, R. V. Direclor oj Public 

Prosecutions, ex parle C [1995] 1 Cr. App. R. 136. Il s'en dégage toutefois aussi que le 

pouvoir de contrôle est à exercer avec circonspection. Les raisons à cela sont évidentes. 

La décision cruciale d 'engager ou non des poursuites est confiée par le par lement au 

DPP, chef d'un parquet indépendant et professionnel qui doit répondre de ses actes 

devant VAtlorney-General, gardien de l 'intérêt général , et à nul au t re . Peu importe que 

dans Li prat ique la décision soit ordinairement prise par un membre de haut rang du 

CPS, comme dans cette affaire, et non par le DPP en personne. Dans les cas limites, la 

décision peut être d'une difficulté ext rême, car si un accusé risquant d 'être condamné 

par un jury doit évidemment être traduit en justice et jugé, il faut éviter à un accusé 

susceptible d 'être acquitté par un jury le t raumat i sme inhérent à un procès pénal. Si, 

dans une affaire comme celle de l'espèce, le DPP décide provisoirement de ne pas 

engager de poursuites, cette décision pourra faire l'objet d'un contrôle du Senior 

Treasury Counsel, qui portera sur la question un jugement indépendant et professionnel. 

Le DPP et les membres du parquet (ainsi que le Senior Treasury Counsel lorsqu'il est 

consulté) contribueront à la tâche consistant à décider s'il y a lieu d 'engager des 

poursuites en apportant une expérience ou des compétences que la plupart des 

tr ibunaux appelés à contrôler leurs décisions ne possèdent pas. Dans la plupart des cas, 

la décision sera axée non pas sur une analyse des principes jur idiques per t inents mais 

sur l'exercice d'un jugement éclairé sur les chances qu 'aurai t de prospérer une action au 

pénal contre tel ou tel accusé (dans une affaire aussi grave que celle-ci) devant un jury. 

L'exercice de ce jugement suppose que l'on évalue le poids dont pèseront à l'issue du 

procès les éléments à charge et les éventuels moyens de défense. Il est souvent 

impossible de crit iquer un tel jugement comme étant erroné même si on ne l'approuve 

pas. Aussi les t r ibunaux ne peuvent-ils pas aisément conclure qu 'une décision de 

classement sans suite est jur id iquement mauvaise, unique cas clans lequel ils peuvent 

exercer leur pouvoir de censure. En même temps, le seuil de contrôle ne doit pas être 

trop élevé, car le contrôle juridictionnel est le seul moyen pour un justiciable de chercher 

à obtenir réparation d 'une décision de classement et, si les critères étaient t rop 

exigeants, il serait privé de recours effectif.» 

S u r le po in t de savoir si le D P P é t a i t t e n u d ' e x p o s e r ses mot i f s , le Lord 

Chief Justice d é c l a r a : 

« J e ne prétends pas que le DPP soit tenu d'exposer ses motifs dans toute affaire où il 

décide de ne pas poursuivre. Même dans les affaires mineures et définies de manière 
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très restrictive qui remplissent les conditions de M. Blake exposées ci-dessus, nous 

n ' interprétons pas le droit interne ou la jur isprudence de la Cour européenne des 

Droits de l 'Homme comme imposant une obligation absolue et inconditionnelle de 

motiver une décision de classement sans suite. Mais le droit à la vie est le plus 

important de tous les droits de l 'homme. Il figure au premier rang dans la Convention. 

Le pouvoir d'y déroger est très limité. Le décès d 'une personne placée sous la garde de 

l 'Etat doit toujours être un sujet de préoccupation, comme le reconnaît l'article 8 §§ 1 c), 

3 b) et 6 de la loi de 1988 sur les coroners, et si le décès résulte d 'une violence infligée par 

des agents de l 'Etat, cette préoccupation doit être profonde. La tenue d'une enquête 

judiciaire publique par un officier ministériel indépendant , le coroner, à laquelle les 

part ies intéressées peuvent participer, doit à notre avis être considérée comme une 

enquête complète et effective (voir McCann c. Royaume-Uni [1996] 21 EHRR 97, §§ 159 

à 164). Lorsqu'une telle enquête , après communication au jury des instructions 

adéquates , aboutit à un verdict régulier concluant à un homicide illégal dans lequel est 

impliquée une personne qui est clairement identifiée bien que non nommée dans le 

verdict, qui est vivante et dont on sait où elle se trouve, on s 'attend naturel lement à ce 

q u e d e s p o u r s u i t e s s o i e n t e n g a g é e s . E n l ' a b s e n c e d e r a i s o n s i m p é r i e u s e s m i l i t a n t p o u r la 

non-divulgation des motifs, on s 'at tendrai t en pareil cas à ce que le [DPP] motive sa 

décision: pour satisfaire à la raisonnable a t t en te des part ies intéressées - qui 

souhaitent soit qu'il y ait des poursuites, soit qu'il soit donné une explication sulfisanlc 

à la décision de classement sans suite - , pour justifier la décision du [DPP] en mont ran t 

que des motifs solides sous-tendent ce qui pourrait au t rement apparaî t re comme une 

décision surprenante voire inexplicable, et enfin pour satisfaire aux a t tentes de la Cour 

européenne des Droits de l 'Homme, selon laquelle une explication plausible doit être 

donnée lorsqu'il n'y a pas de poursuites. Nous serions très surpris que cette prat ique 

générale ne soit pas bien accueillie par les députés dont les électeurs ont trouvé la 

mort dans des circonstances de ce type. Nous admet tons volontiers que de telles 

raisons doivent être exposées avec prudence et habileté, de manière à respecter les 

intérêts des tiers et l 'intérêt général , mais aussi à éviter de causer un préjudice 

injustifié à ceux qui n 'auraient pas la possibilité de se défendre. Nous reconnaissons 

également qu'il faudrait du temps et de l 'habileté pour établir un résumé 

raisonnablement bref et ne déformant pas les véritables fondements de la décision. 

Mais le nombre d'affaires qui remplissent les conditions énoncées par M. Blake est très 

limité (d'après les informations dont nous disposons, si l'on inclut les décès survenus en 

garde à vue, il y a eu sept affaires semblables depuis 1981), et le temps et les frais que 

cela engendrerai t ne pourraient guère excéder ceux qu' implique le rejet d'une demande 

de contrôle juridictionnel. En tout état de cause, il semblerait injustifié en principe de 

demander aux citoyens de porter plainte pour irrégularité contre le [DPP] pour obtenir 

une réponse qu 'une bonne prat ique administrative exigerait en temps normal.» 

Se fondan t sur ces c o n s i d é r a t i o n s , la Divisional Court r e c h e r c h a si les 

mot i f s exposés p a r le D P P d a n s c e t t e affaire é t a i e n t c o n f o r m e s a u code 

des p r o c u r e u r s (Code for Crown Prosecutors) et suff isaient à é t a y e r la 

déc i s ion de c l a s s e m e n t sans s u i t e i n c r i m i n é e . Elle conc lu t q u e celle-ci 

n ' ava i t p a s t e n u c o m p t e d e c e r t a i n s é l é m e n t s i m p o r t a n t s et é t a i t d o n c 

vic iée . El le en p r o n o n ç a l ' a n n u l a t i o n et inv i t a le D P P à r é e x a m i n e r la 

q u e s t i o n de savoir s'il y avai t lieu d ' e n g a g e r des p o u r s u i t e s . 

9 1 . Le 7 j u i n 2000, d a n s u n e affaire où Dav id A d a m s d e m a n d a i t u n 

c o n t r ô l e j u r i d i c t i o n n e l , la High Court d ' I r l a n d e du N o r d e x a m i n a le g r ie f 



ARRÊT McKERR c. ROYAUME-UNI 581 

de l ' i n t é re s sé se lon l eque l le D P P n ' ava i t p a s exposé de mot i f s s a t i s f a i san t s 

et in te l l ig ib les à l ' appu i d e sa déc is ion de ne p o u r s u i v r e a u c u n des pol ic iers 

i m p l i q u é s d a n s l ' a r r e s t a t i o n lors de l a q u e l l e il avai t subi d e s lés ions 

corpore l l e s g r aves , pour l e sque l l e s la police avai t é t é c o n d a m n é e a u civil 

à lui v e r s e r d e s d o m m a g e s - i n t é r ê t s . La High Court obse rva q u e 

l ' o r d o n n a n c e de 1972 n ' i m p o s a i t au D P P , ni f o r m e l l e m e n t ni 

i m p l i c i t e m e n t , a u c u n e ob l iga t ion léga le d e m o t i v a t i o n . Elle c o n s i d é r a 

q u e c ' é t a i t en v e r t u de son pouvoi r d ' a p p r é c i a t i o n d i s c r é t i o n n a i r e q u ' e n 

A n g l e t e r r e et au pays de Ga l l e s le D P P avai t d a n s u n c e r t a i n n o m b r e 

d 'affa i res mo t ivé ses déc is ions de façon d é t a i l l é e , q u e ce fût en r a i son 

d ' un souci g r a n d i s s a n t de t r a n s p a r e n c e ou d a n s l ' i n t é r ê t des fami l les d e 

la v i c t ime . S ' a p p u y a n t sur la j u r i s p r u d e n c e , elle conc lu t q u e c ' é t a i t 

u n i q u e m e n t d a n s des affaires e x c e p t i o n n e l l e s c o m m e l 'affaire Manning 

( p a r a g r a p h e 90 c i -dessus) q u e le D P P deva i t faire c o n n a î t r e à u n e 

v i c t ime les r a i sons j u s t i f i an t sa décis ion de ne pas e n g a g e r de p o u r s u i t e s , 

e t q u e le c o n t r ô l e deva i t se b o r n e r aux cas de m é c o n n a i s s a n c e des 

p r inc ipes définis p a r Lord Justice K e n n e d y ( p a r a g r a p h e 88 c i -dessus ) . 

M a l g r é les conc lus ions a u x q u e l l e s ava i t a b o u t i l ' ac t ion civile, la High 

Court se d é c l a r a non conva incue q u e le D P P eû t agi de m a n i è r e si 

a b e r r a n t e , inexp l icab le ou i r r a t i o n n e l l e q u e l 'affaire ex igeâ t l ' exposé de 

ses m o t i v a t i o n s . 

III . LE D R O I T E T LA P R A T I Q U E I N T E R N A T I O N A U X P E R T I N E N T S 

A. L ' O r g a n i s a t i o n d e s N a t i o n s u n i e s 

92. Le h u i t i è m e C o n g r è s des N a t i o n s un i e s p o u r la p r é v e n t i o n d u 

c r i m e et le t r a i t e m e n t des d é l i n q u a n t s a a d o p t é le 7 s e p t e m b r e 1990 les 

P r inc ipes de base s u r le r e c o u r s à la force et l ' u t i l i sa t ion des a r m e s à feu 

p a r les r e s p o n s a b l e s de l ' app l i ca t ion des lois ( « P r i n c i p e s d e s N a t i o n s un i e s 

su r le r e c o u r s à la force »). 

93 . Le p a r a g r a p h e 9 des P r inc ipes su r le r e c o u r s à la force prévoi t 

n o t a m m e n t q u ' « i l s [les r e s p o n s a b l e s de l ' app l i ca t ion des lois] ne 

r e c o u r r o n t i n t e n t i o n n e l l e m e n t à l ' usage m e u r t r i e r d ' a r m e s à feu q u e si 

ce la est a b s o l u m e n t inév i tab le p o u r p r o t é g e r des vies h u m a i n e s » . 

94. Les a u t r e s p r inc ipes p e r t i n e n t s d i s p o s e n t : 

Paragraphe 10 

« (...) les responsables de l'application des lois doivent se faire connaître en tant que 

tels et donner un avertissement clair de leur intention d'utiliser des armes à feu, en 

laissant un délai suffisant pour que l 'avertissement puisse être suivi d'effet, à moins 

qu 'une telle façon de procéder ne compromet te indûment la sécurité des responsables 

de l'application des lois, qu'elle ne présente un danger de mort ou d'accident grave pour 
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d 'autres personnes ou qu'elle ne soit manifestement inappropriée ou inutile vu les 

circonstances de l'incident. » 

Paragraphe 22 

«(...) les pouvoirs publics et les autori tés de police doivent s 'assurer qu 'une procédure 
d 'enquête effective puisse être engagée et que, dans l 'administration ou le parquet , des 
autori tés indépendantes soient en mesure d'exercer leur juridiction dans des conditions 
appropriées. En cas de décès ou de blessure grave, ou autre conséquence grave, un 
rapport détaillé sera envoyé immédia tement aux autori tés compétentes chargées de 
l 'enquête administrative ou de l 'information judiciaire. » 

Paragraphe 23 

«Les personnes contre qui il est fait usage de la force ou d 'armes à feu ou leurs 
représentants autorisés ont accès à une procédure indépendante , en particulier à une 
procédure judiciaire. En cas de décès de ces personnes, la présente disposition s'applique 
à leurs personnes à charge.» 

95. Le p a r a g r a p h e 9 des P r inc ipes des N a t i o n s un i e s re la t i fs à la 

p r é v e n t i o n efficace des e x é c u t i o n s e x t r a j u d i c i a i r e s , a r b i t r a i r e s et 

s o m m a i r e s et a u x m o y e n s d ' e n q u ê t e r e f f i cacement su r ces e x é c u t i o n s 

( « P r i n c i p e s des N a t i o n s un i e s re la t i fs à la p r é v e n t i o n des e x é c u t i o n s 

e x t r a j u d i c i a i r e s » ) , a d o p t é s le 24 m a i 1989 p a r le Conse i l é c o n o m i q u e e t 

social d a n s sa R é s o l u t i o n 1989/65, d i spose n o t a m m e n t : 

«Une enquête approfondie et impartiale sera promptement ouverte dans tous les cas 
où l'on soupçonnera des exécutions extrajudiciaires, arbi traires et sommaires, y compris 
ceux où des plaintes déposées par la famille ou des informations dignes de foi donneront 
à penser qu'il s'agit d'un décès non naturel dans les circonstances données. (...) » 

96. Les p a r a g r a p h e s 10 à 17 des P r inc ipes des N a t i o n s un ies re la t i fs à 

la p r é v e n t i o n des e x é c u t i o n s e x t r a j u d i c i a i r e s p r é s e n t e n t en dé t a i l les 

p r o c é d u r e s qu i do iven t ê t r e r e s p e c t é e s lors des e n q u ê t e s m e n é e s su r des 

décès s u r v e n u s d a n s ces c i r c o n s t a n c e s . 

Le p a r a g r a p h e 10 i nd ique n o t a m m e n t : 

«L'autor i té chargée de l 'enquête aura tout pouvoir pour obtenir tous les 
renseignements nécessaires pour l 'enquête (...). Elle aura aussi le pouvoir d'obliger les 
fonctionnaires dont on suppose qu'ils sont impliqués dans l'une quelconque des 
exécutions mentionnées à comparaî t re et à témoigner. (...) » 

Le p a r a g r a p h e 11 préc i se : 

«Lorsque les procédures d 'enquête établies seront inadéquates, soit que les 
compétences techniques ou l ' impartialité nécessaires fassent défaut, soit que la 
question soit trop importante , soit encore que l'on se trouve en présence 
manifestement d 'abus systématiques, lorsque la famille de la victime se plaint de ces 
insuffisances ou pour toute au t re raison sérieuse, les pouvoirs publics feront poursuivre 
l 'enquête par une commission d 'enquête indépendante ou par un organe similaire. Les 
membres de cette commission seront choisis pour leur impartial i té, leur compétence et 
leur indépendance personnelle. Ils seront, en particulier, indépendants à l 'égard de 
toute institution ou personne qui peut faire l'objet de l 'enquête. La commission aura 
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tout pouvoir pour obtenir tout renseignement nécessaire à l 'enquête et elle mènera 

l 'enquête en application des présents Principes.» 

Le p a r a g r a p h e 16 d ispose n o t a m m e n t : 

«Les familles des défunts et leurs représentants autorisés seront informés de toute 

audience et y auront accès, ainsi qu 'à toute information louchant l 'enquête ; ils auront le 

droit de produire d 'autres é léments de preuve. (...) » 

Le p a r a g r a p h e 17 i n d i q u e n o t a m m e n t : 

«Un rapport écrit sera établi dans un délai raisonnable sur les méthodes et les 

conclusions de l 'enquête. Il sera rendu public immédia tement et comportera une 

description de l 'enquête et des procédures et méthodes utilisées pour apprécier les 

éléments de preuve, ainsi que des conclusions et recommandat ions fondées sur des 

constatations et sur la loi applicable. (...) » 

97. Le « P r o t o c o l e de M i n n e s o t a » (Pro toco le type p o u r les e n q u ê t e s 

jud ic ia i res c o n c e r n a n t les e x é c u t i o n s e x t r a j u d i c i a i r e s , a r b i t r a i r e s et 

s o m m a i r e s , qu i figure clans le M a n u e l des N a t i o n s un ies su r la 

p r é v e n t i o n des e x é c u t i o n s e x t r a j u d i c i a i r e s , a r b i t r a i r e s et s o m m a i r e s et 

les m o y e n s d ' e n q u ê t e s u r ces exécu t ions ) d i spose n o t a m m e n t , d a n s la 

sec t ion B c o n s a c r é e à 1'«objet de l ' e n q u ê t e » : 

«Comme il est dit au paragraphe 9 des Principes, l 'enquête a pour objet général 

d 'apporter la vérité sur les faits qui ont abouti à la mort suspecte. A cette fin, les 

responsables de l 'enquête doivent au minimum chercher à: 

a) identifier la victime ; 

b) récupérer et conserver les éléments de preuve matérielle liés à la mort, qui 

pourraient aider à poursuivre éventuellement les responsables; 

, c) identifier les témoins éventuels et en obtenir des déclarations concernant la mort ; 

d) dé te rminer la cause, le lieu et la date de la mort , ainsi que la façon dont elle s'est 

produite cl le contexte ou les pratiques éventuelles qui pourraient être à l'origine de la 

mort ; 

e) établir une distinction ent re la mort naturelle, la mort par accident, le suicide et 

l'homicide ; 

1) identifier et appréhender les personnes impliquées; 

g) t raduire le responsable présumé devant un tribunal compétent légalement 

constitué. » 

Il est i n d i q u é d a n s la sec t ion D q u e « d a n s les cas où des o r g a n e s de 

l 'E ta t p o u r r a i e n t ê t r e i m p l i q u é s , il se p e u t q u ' u n e e n q u ê t e object ive et 

i m p a r t i a l e nécess i t e la c r é a t i o n d ' u n e c o m m i s s i o n spéc ia le d ' e n q u ê t e » . 
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B. L e C o m i t é e u r o p é e n p o u r la p r é v e n t i o n d e la t o r t u r e 

98. D a n s le r a p p o r t pub l ié le 13 j a n v i e r 2000 su r sa visi te au R o y a u m e -

U n i et à l'île de M a n (du 8 au 17 s e p t e m b r e 1997), le C o m i t é e u r o p é e n 

p o u r la p r é v e n t i o n d e la t o r t u r e e t des p e i n e s ou t r a i t e m e n t s i n h u m a i n s 

ou d é g r a d a n t s ( C P T ) e x a m i n a la façon d o n t les pol ic iers accusés 

d e m a u v a i s t r a i t e m e n t s é t a i e n t poursu iv i s aux n iveaux p é n a l et 

d i sc ip l ina i re . Le C P T fit n o t a m m e n t des c o m m e n t a i r e s sur le faible 

n o m b r e d ' ac t i ons p é n a l e s et d i sc ip l ina i res e n g a g é e s , et r e leva c e r t a i n s 

a s p e c t s j e t a n t le d o u t e su r l 'efficacité d e s p r o c é d u r e s . Il c o n s t a t a a insi 

q u e les c o m m i s s a i r e s c h a r g e a i e n t de l ' e n q u ê t e des pol ic iers d e la m ê m e 

b r a n c h e , sauf d a n s q u e l q u e s cas e x c e p t i o n n e l s où ils d é s i g n a i e n t u n 

pol ic ier d ' u n e a u t r e fo rce ; de p lus , la m a j o r i t é des e n q u ê t e s n ' é t a i e n t pas 

s u p e r v i s é e s p a r l 'Office des p l a i n t e s c o n t r e la police (Police Complaints 

Authority). 

Le r a p p o r t i n d i q u e a u x p a r a g r a p h e s 55 et su ivan t s ( t r a d u c t i o n n o n 

officielle) : 

«Comme cela a été indiqué, le C P T lui-même émet des réserves quant au point de 

savoir si l'Office des plaintes contre la police [Police Complaints Authority — PCAJ, même 

doté des pouvoirs renforcés qui ont été proposés, sera à même de convaincre le public 

que les plaintes contre la police font l'objet d 'enquêtes menées avec la plus grande 

énergie. Le CPT estime que la création d'un organe d'enquête qualifié et indépendant serait très 

positive. Un tel organe devrait bien sûr avoir, comme la PCA, le pouvoir de diligenter des actions 

disciplinaires contre des policiers. Par ailleurs, aux fins de renforcer la confiance des citoyens, il 

pourrait également être approprié d'investir un tel organe du pouvoir de renvoyer directement une 

affaire au Crown Proseeution Service (CPS) afin que celui-ci détermine s'il y a lieu d'engager 

des poursuites pénales. 

Quoi qu'il en soit, le CPT recommande que le rôle du commissaire'/chiefofficer/ dans le système 

actuel soit réexaminé. Prenons l 'exemple du directeur du CIB [Criminal Investigations 

Bureau], fonctionnaire de la police de Londres [Metropolitan Police}, à qui ont été 

déléguées certaines fonctions du commissaire: actuel lement, il est censé obtenir des 

dérogations auprès de la PCA, nommer des enquêteurs et les encadrer, dé terminer si 

le rapport d 'un enquêteur donne à penser qu 'une infraction a peut-être été commise, 

décider s'il y a lieu d 'engager une action disciplinaire à l 'encontre d 'un policier sur la 

base du rapport d 'un enquêteur et se concerter avec la PCA sur cette question, 

dé te rminer quelle action disciplinaire doit être engagée à l 'encontre d'un policier 

contre lequel sont portées des accusations, et, dans les affaires civiles, négocier des 

stratégies de règlement et autoriser les dépôts en just ice. Sans doute n'cst-il pas 

réaliste de penser qu 'un seul policier puisse remplir toutes ces fonctions de manière 

totalement indépendante et impart iale . 

57. (...) Il faut également ment ionner le grand intérêt du public pour les décisions du 

CPS [Crown Proseeution Service] concernant les poursuites à l 'encontre de policiers 

(notamment dans les affaires où une faute grave est alléguée). La confiance dans la 

manière dont ces décisions sont prises serait cer ta inement renforcée s'il était fait 

obligation au CPS de motiver avec précision les décisions de ne pas engager de 

poursuites pénales. Le CPT recommande la formulation d 'une telle exigence.» 
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E N D R O I T 

I. S U R LES V I O L A T I O N S A L L É G U É E S DE L A R T I C L E 2 D E LA 

C O N V E N T I O N 

99. Le r e q u é r a n t a l l ègue q u e son p è r e , G e r v a i s e M c K e r r , a é t é t u é de 

m a n i è r e in jus t i f iable , e t qu ' i l n 'y a pas eu d ' e n q u ê t e effective su r les 

c i r c o n s t a n c e s du décès . Il i nvoque l 'a r t ic le 2 de la C o n v e n t i o n , qu i d i spose : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 

infligée à quiconque intentionnellement, sauf en exécution d 'une sentence capitale 

prononcée par un tribunal au cas où le délit est puni de cette peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 

où elle résulterait d'un recours à la force rendu absolument nécessaire: 

a) pour assurer la défense de toute personne contre la violence illégale ; 

b) pour effectuer une arrestat ion régulière ou pour empêcher l'évasion d'une 

personne régulièrement dé t enue ; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection. » 

A. A r g u m e n t s d e s c o m p a r a n t s 

/. Le requérant 

100. Le r e q u é r a n t af f i rme q u e le décès d e son p è r e est r é s u l t é d ' u n 

r ecou r s inu t i l e et d i s p r o p o r t i o n n é à la force p a r u n pol ic ier de la R U C , et 

q u e son p è r e a é t é v i c t ime d ' u n e po l i t ique cons i s t an t à t i r e r p o u r t u e r m i s e 

e n œ u v r e en I r l a n d e du N o r d p a r le g o u v e r n e m e n t b r i t a n n i q u e . Il s ' appu ie 

n o t a m m e n t su r des r a p p o r t s d ' A m n e s t y I n t e r n a t i o n a l et d e H u m a n 

R i g h t s W a t c h , et su r c e r t a i n e s d é c l a r a t i o n s de J o h n S t a l k e r , pol ic ier de 

h a u t r a n g qu i a e n q u ê t é su r les p l a i n t e s fa isant é t a t d ' u n e te l le po l i t i que . 

Il p r é t e n d q u e la p r é s e n t e espèce ne s a u r a i t ê t r e isolée des a u t r e s affaires 

d a n s l esque l les d e s a g e n t s de l 'E ta t on t eu r e c o u r s à la force m e u r t r i è r e en 

I r l a n d e du N o r d . D a n s ce c o n t e x t e , l ' é t ude des décès c a u s é s e n t r e 1969 et 

1994 p a r l ' usage de la force m e u r t r i è r e m o n t r e r a i t qu ' i l ex i s ta i t à l ' époque 

c o n s i d é r é e u n e p r a t i q u e cons i s t an t à t u e r a r b i t r a i r e m e n t des s u s p e c t s au 

l ieu d e les a r r ê t e r . E t d e sou l igne r les po in t s c o m m u n s e n t r e ces a f f a i r e s : 

la p r é p a r a t i o n d ' o p é r a t i o n s à p a r t i r de r e n s e i g n e m e n t s é m a n a n t 

d ' i n f o r m a t e u r s , le d é p l o i e m e n t d ' u n i t é s m i l i t a i r e s ou pol ic ières 

spéc ia l i sées et le r e c o u r s m a x i m a l à la force. En l ' e spèce , des pol ic iers de 

la R U C s p é c i a l e m e n t e n t r a î n é s a u r a i e n t t i r é plus d e cen t neu f c a r t o u c h e s 

sur la v o i t u r e , t u a n t a ins i t ro is h o m m e s d é s a r m é s qu ' i l s n ' a v a i e n t 

n u l l e m e n t c h e r c h é à a r r ê t e r , p r é f é r a n t u t i l i se r la force m e u r t r i è r e . O n 

ne s a u r a i t d o n c c o n s i d é r e r qu ' i l ait é t é fait u s a g e d ' u n e force m i n i m a l e 

ou p r o p o r t i o n n é e . 
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101. L ' insuff isance des e n q u ê t e s m e n é e s su r c e t t e affaire et s u r 

d ' a u t r e s a t t e s t e r a i t é g a l e m e n t l ' ex i s t ence d ' u n e t o l é r a n c e officielle de 

l 'E t a t à l ' éga rd du r ecou r s i l légal à la force m e u r t r i è r e . En l ' e spèce , les 

pol ic iers i m p l i q u é s d a n s la fusi l lade a u r a i e n t é t é a u t o r i s é s à q u i t t e r les 

l ieux avec l eu r s a r m e s ; il se s e r a i t écoulé un c e r t a i n laps d e t e m p s avan t 

qu ' i l soit p e r m i s à la police j u d i c i a i r e (Criminel Investigation Department) d e 

les r e n c o n t r e r p o u r les i n t e r r o g e r ; celle-ci a u r a i t r eçu des i n f o r m a t i o n s 

i n c o r r e c t e s s u r le l ieu où la fusi l lade avai t d é b u t é ; d e n o m b r e u s e s 

doui l les des c a r t o u c h e s t i r ées n ' a u r a i e n t j a m a i s é té r e t r o u v é e s ; v ing t e t 

u n mois a p r è s les fai ts , des f r a g m e n t s de la bal le ayan t t ué le c o n d u c t e u r 

a u r a i e n t é té d é c o u v e r t s tou jours e n c h â s s é s d a n s la v o i t u r e , et a u c u n e 

m e s u r e a d é q u a t e n ' a u r a i t é té p r i se p o u r t r o u v e r des t é m o i n s ocu la i r e s 

i n d é p e n d a n t s . Le r e q u é r a n t invoque la d e s c r i p t i o n de l ' e n q u ê t e de police 

f i gu ran t d a n s l ' ouvrage de M . S t a l k e r : d ' a p r è s ce d e r n i e r , l ' u t i l i sa t ion d e s 

t e c h n i q u e s de base a u r a i t é té d ' u n e m é d i o c r i t é a f f l igean te , les pol ic iers 

a u r a i e n t s o u s t r a i t et a l t é r é des p r e u v e s su r le lieu de la fusi l lade et ils 

a u r a i e n t bel et b i en fait obs tac le à l ' e n q u ê t e . 

102. Le r e q u é r a n t s ' appu ie é g a l e m e n t su r le réc i t de M . S t a l k e r en ce 

q u e celui-ci t e n d r a i t à m o n t r e r q u e la fusi l lade sur l aque l l e l ' i n t é ressé a 

e n q u ê t é é t a i t i l légale et s ' inscr ivai t d a n s le c a d r e d ' u n e po l i t i que t a c i t e 

c o n s i s t a n t à t i r e r p o u r t u e r . P a r a i l l eu r s , il se fonde su r des é l é m e n t s 

i n d i q u a n t q u e des e n t r a v e s a u r a i e n t é g a l e m e n t é t é m i s e s à l ' e n q u ê t e s u r 

la m o r t de M i c h a c l T i g h e - d a n s le c a d r e de l aque l l e la v idéo de 

su rve i l l ance a u r a i t é t é d i s s i m u l é e p a r les services b r i t a n n i q u e s d e 

s é c u r i t é (MI5) - , p o u r a f f i rmer q u e les t ro i s fusi l lades sur l esque l les 

M . S t a l k e r a e n q u ê t é p a r t i c i p a i e n t d ' u n e po l i t ique cons i s t an t à t i r e r p o u r 

t u e r . D ' a p r è s lui, un e x a m e n r i g o u r e u x des é l é m e n t s d i spon ib les 

m o n t r e r a i t q u e la m o r t n 'es t pas r é s u l t é e d ' un r ecou r s à la force 

a b s o l u m e n t n é c e s s a i r e . Si la C o u r deva i t e s t i m e r qu ' i l r e s t e des q u e s t i o n s 

à éc la i rc i r , elle dev ra i t d'office r e c h e r c h e r les é l é m e n t s i n d i s p e n s a b l e s en 

p r o c é d a n t à u n e e n q u ê t e en v e r t u de l ' a r t ic le 38 § 1 a) de la C o n v e n t i o n . 

103. P a r a i l l eu r s , le r e q u é r a n t af f i rme q u e la fusi l lade n ' a d o n n é lieu à 

a u c u n e e n q u ê t e officielle effective sa t i s fa i san t a u x c r i t è r e s i n t e r n a t i o n a u x 

é n o n c é s p a r le P ro toco le de M i n n e s o t a . Il e s t i m e q u e l ' e n q u ê t e de la R U C 

a é t é insuf f i san te et d é n a t u r é e p a r son m a n q u e d ' i n d é p e n d a n c e et son 

c a r a c t è r e non publ ic . Le rôle m ê m e du D P P se se ra i t t r ouvé l imi té p a r 

l ' e n q u ê t e de la R U C , et des p o u r s u i t e s e n g a g é e s s u r la b a s e de c e t t e 

e n q u ê t e ne p o u v a i e n t pa l l ie r ces c a r e n c e s . De p lus , lors du p rocès , le j u g e 

a u r a i t r e j e t é l 'affaire s a n s e n t e n d r e les pol ic iers et , d a n s des 

c o m m e n t a i r e s p r ê t a n t à c o n t r o v e r s e , a u r a i t laissé e n t e n d r e q u e la j u s t i c e 

a p p r o u v a i t les e x é c u t i o n s e x t r a j u d i c i a i r e s . L ' e n q u ê t e a u r a i t é té a l t é r é e 

p a r les r e t a r d s , la p o r t é e l i m i t é e des i nves t i ga t i ons , l ' absence d ' a ide 

j u r i d i c t i o n n e l l e p o u r les fami l les , le dé fau t d ' accès aux d o c u m e n t s et 

dépos i t i ons des t é m o i n s , l ' imposs ib i l i té de forcer à c o m p a r a î t r e les 
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t é m o i n s a p p a r t e n a n t aux forces d e s é c u r i t é ou de police et le r e c o u r s a u x 

cer t i f ica ts d ' i m m u n i t é d ' i n t é r ê t publ ic . En o u t r e , le G o u v e r n e m e n t ne 

s a u r a i t se r e t r a n c h e r d e r r i è r e la possibi l i té d ' u n e ac t ion au civil, pa re i l l e 

p r o c é d u r e n é c e s s i t a n t l ' in i t ia t ive de la famil le du dé fun t . 

2. Le Gouvernement 

104. Le G o u v e r n e m e n t n ' a d m e t pas la p l a i n t e du r e q u é r a n t f o r m u l é e 

su r le t e r r a i n de l 'a r t ic le 2, à savoir q u e le d é c è s de son p è r e se ra i t d û à u n 

u s a g e excessi f ou injustifié de la force, m a i s e s t i m e qu ' i l s e ra i t t o t a l e m e n t 

i n o p p o r t u n q u e la C o u r c h e r c h e à t r a n c h e r e l l e - m ê m e les q u e s t i o n s de fait 

d é c o u l a n t d e s q u e s t i o n s de fond liées à l ' a r t ic le 2. En effet, elle p o u r r a i t 

a lors ê t r e a m e n é e à t e n t e r d e r é s o u d r e c e r t a i n e s q u e s t i o n s , voi re à 

i n t e r r o g e r d e s t é m o i n s et à t e n i r des a u d i e n c e s en c o n c u r r e n c e avec la 

High Court en I r l a n d e du N o r d , ce qui c o m p o r t e r a i t un réel d a n g e r 

d ' a b o u t i r à des conc lus ions d i s c o r d a n t e s . U n e te l le s i t u a t i o n p e r m e t t r a i t 

au r e q u é r a n t de r e c h e r c h e r le t r i b u n a l le m i e u x - d i s a n t , f aus san t a insi le 

p r inc ipe d ' é p u i s e m e n t des voies de r ecou r s i n t e r n e s . En tou t é t a t de c a u s e , 

la C o u r se h e u r t e r a i t à d ' é n o r m e s diff icultés p r a t i q u e s p o u r p r o c é d e r à 

l ' e x a m e n des q u e s t i o n s de fond liées à l ' a r t ic le 2, ca r les q u e s t i o n s de fait 

s e r a i en t n o m b r e u s e s et c o m p l e x e s , et n é c e s s i t e r a i e n t des p r e u v e s 

« v i v a n t e s » et un g r a n d n o m b r e de t é m o i n s . Exerc ice f o n d a m e n t a l , 

l ' é t a b l i s s e m e n t d e s faits ne devra i t pas ê t r e effectué deux fois, en 

pa ra l l è l e , ca r cela e n t r a î n e r a i t u n e p e r t e de t e m p s et d ' a r g e n t p o u r les 

t r i b u n a u x a ins i q u ' u n r i s q u e rée l de p ré jud ice clans la m e s u r e où il 

f audra i t d é f e n d r e à d e u x p r o c é d u r e s m e n é e s d e f ront . 

105. P o u r a u t a n t q u e le r e q u é r a n t invi te la C o u r à c o n s t a t e r 

qu ' i l ex is ta i t u n e p r a t i q u e c o n s i s t a n t à t u e r au l ieu d ' a r r ê t e r les 

p e r s o n n e s s o u p ç o n n é e s d ' ê t r e d e s t e r r o r i s t e s , le G o u v e r n e m e n t d é m e n t 

c a t é g o r i q u e m e n t c e t t e a l l éga t i on . Il a f f i rme q u ' u n e a c c u s a t i o n d ' u n e 

te l le p o r t é e , qu i r e m e t en q u e s t i o n t o u t e o p é r a t i o n a n t i t e r r o r i s t e m e n é e 

d u r a n t les t r e n t e d e r n i è r e s a n n é e s , d é b o r d e l a r g e m e n t le c a d r e d e la 

p r é s e n t e r e q u ê t e et renvoie à des affaires d o n t la C o u r n ' a pas é t é sa is ie . 

Il c o n t e s t e qu ' i l y ait eu en l ' espèce la m o i n d r e e n t r a v e à l ' e n q u ê t e de 

police et sou l igne q u e les a f f i rma t ions de M . S t a l k e r on t é té r é fu t ées p a r 

la R U C c o m m e é t a n t i n e x a c t e s et d é f o r m a n t les fai ts ( p a r a g r a p h e 33 ci-

d e s s u s ) . Les pol ic iers a u r a i e n t é t é c o n t r a i n t s de q u i t t e r les l ieux p o u r l e u r 

s é c u r i t é , et l ' e n s e m b l e des t â c h e s e s sen t i e l l e s a u r a i e n t é t é accompl i e s s u r 

les l ieux du c r i m e . Q u a n t au fait q u e les t ro is pol ic iers ava ien t r eçu p o u r 

i n s t ruc t i on d e ne pas é v o q u e r c e r t a i n s dé t a i l s , cet é l é m e n t a u r a i t é t é 

dévoilé pa r les e n q u ê t e u r s , qu i n ' a u r a i e n t pas é t é r é e l l e m e n t g ê n é s d a n s 

l e u r miss ion d ' é t a b l i s s e m e n t des faits . L ' e n q u ê t e S t a l k e r / S a m p s o n se ra i t 

t r è s r évé l a t r i ce de l ' i m p o r t a n c e a t t a c h é e p a r le G o u v e r n e m e n t à la 

s a n c t i o n de t o u t e inf rac t ion , q u e l q u ' e n soit l ' a u t e u r . L ' e n q u ê t e a u r a i t 
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m o n t r é qu ' i l y avai t eu c e r t a i n e s m a n œ u v r e s d ' o b s t r u c t i o n , et , si l ' i n t é r ê t 

g é n é r a l n ' ava i t pas r e n d u n é c e s s a i r e l ' e n g a g e m e n t de p o u r s u i t e s p é n a l e s , 

hu i t pol ic iers a v a i e n t n é a n m o i n s fait l 'objet d ' u n e ac t ion d i sc ip l ina i re 

( p a r a g r a p h e 30 c i -dessus) . 

106. P a r a i l l eurs , le G o u v e r n e m e n t c o n t e s t e t ou t m a n q u e m e n t du dro i t 

n a t i o n a l aux ex igences décou l an t de l 'a r t ic le 2. Il fait va loi r qu ' i l a é t é 

sa t is fa i t a u c r i t è r e p r o c é d u r a l de c e t t e d i spos i t ion p a r la comb ina i son des 

p r o c é d u r e s qu i ex i s t a i en t en I r l a n d e du N o r d , à savoir u n e e n q u ê t e de police 

r a p i d e e t app ro fond ie , superv i sée p a r le D P P , u n p rocès p é n a l , u n e e n q u ê t e 

j u d i c i a i r e et u n e ac t ion au civil. Ces é l é m e n t s a u r a i e n t concouru à la 

r éa l i s a t ion de l 'objectif f o n d a m e n t a l de l 'obl iga t ion p r o c é d u r a l e , en ce sens 

qu ' i l s a u r a i e n t p e r m i s de faire j o u e r de m a n i è r e effective la r e sponsab i l i t é 

d e s a g e n t s d e l 'E ta t c o n c e r n a n t le r ecour s à la force m e u r t r i è r e . C e t t e 

ob l iga t ion i m p l i q u e r a i t non pas q u e des c o n d a m n a t i o n s so ient p r o n o n c é e s , 

ma i s q u e l ' e n q u ê t e puisse d é b o u c h e r sur des p o u r s u i t e s , ce qu i fut le cas e n 

l ' espèce . Le G o u v e r n e m e n t sou l igne en o u t r e q u e c h a q u e affaire doi t 

ê t r e e x a m i n é e su r la b a s e des faits qu i lui son t p r o p r e s , c a r le c a r a c t è r e 

effectif de tou t i n g r é d i e n t p r o c é d u r a l p e u t v a r i e r selon les c i r cons t ances . 

E n l ' occu r rence , il sou t i en t q u e , cons idé rées d a n s leur e n s e m b l e , 

les p r o c é d u r e s e x i s t a n t e s r e m p l i s s a i e n t les cond i t ions d 'effect ivi té , 

d ' i n d é p e n d a n c e et d e t r a n s p a r e n c e ind i spensab le s p o u r év i te r les a b u s . 

3. La commission des droits de l'homme d'Irlande du Nord 

107. S ' a p p u y a n t su r les n o r m e s i n t e r n a t i o n a l e s p e r t i n e n t e s en m a t i è r e 

d e d ro i t à la vie ( p a r e x e m p l e la j u r i s p r u d e n c e d e la C o u r i n t e r a m é r i c a i n e 

d e s d r o i t s de l ' h o m m e et les c o n s t a t a t i o n s du C o m i t é des d r o i t s d e 

l ' h o m m e des N a t i o n s u n i e s ) , la c o m m i s s i o n des d ro i t s de l ' h o m m e 

d ' I r l a n d e du N o r d af f i rme q u e l 'E ta t doi t m e n e r u n e e n q u ê t e officielle 

effective lo r sque l 'un de ses a g e n t s a j o u é u n rô le ou s 'est t rouvé i m p l i q u é 

d a n s u n r ecou r s à la force m e u r t r i è r e . Les p r o c é d u r e s i n t e r n e s de mise en 

œ u v r e des r e s p o n s a b i l i t é s do iven t sa t i s fa i re aux c r i t è r e s d 'eff icaci té , 

d ' i n d é p e n d a n c e , d e t r a n s p a r e n c e et de r a p i d i t é , et faci l i ter l ' impos i t ion 

d e s anc t i ons . Tou te fo i s , de l 'avis de la c o m m i s s i o n , u n E t a t ne s a u r a i t 

se c o n t e n t e r d ' a f f i rmer q u e , si c e r t a i n s de ses m é c a n i s m e s sont 

i n a d é q u a t s , l ' a ssoc ia t ion d ' u n c e r t a i n n o m b r e d ' e n t r e eux est à m ê m e 

d'offrir la p r o t e c t i o n n é c e s s a i r e . Elle a f f i rme q u e , seu ls ou c o m b i n é s , les 

m é c a n i s m e s d ' i nves t i ga t i on mis en œ u v r e en l ' espèce on t m a n q u é ce t 

objectif. Elle r envo ie n o t a m m e n t au rô le p r o b l é m a t i q u e de la R U C en 

I r l a n d e d u N o r d , a u x c a r e n c e s g raves à son sens des m é c a n i s m e s de mise 

e n œ u v r e de la r e s p o n s a b i l i t é po l ic iè re , à la p o r t é e l i m i t é e des e n q u ê t e s 

j u d i c i a i r e s et a u x r e t a r d s q u ' e l l e s on t accusés , a insi q u ' à l ' imposs ib i l i t é de 

c o n t r a i n d r e les m e m b r e s des forces de s é c u r i t é ayan t fait u s a g e de la force 

m e u r t r i è r e à c o m p a r a î t r e lors d ' u n e e n q u ê t e j u d i c i a i r e . La c o m m i s s i o n 
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a t t i r e l ' a t t e n t i o n de la C o u r su r le type d ' e n q u ê t e s mi ses en œ u v r e en 

Ecosse sous l ' a u t o r i t é du sheriff, j u g e c o m p é t e n t a u p é n a l c o m m e au civil, 

d a n s le c a d r e d e s q u e l l e s les p r o c h e s p a r e n t s on t le d ro i t de c o m p a r a î t r e . 

Elle e n g a g e la C o u r à sais ir c e t t e occas ion p o u r d o n n e r des o r i e n t a t i o n s 

préc i ses q u a n t à la fo rme q u e d e v r a i e n t p r e n d r e les e n q u ê t e s su r les cas de 

r e c o u r s à la force m e u r t r i è r e p a r des a g e n t s de l 'E ta t . 

B. A p p r é c i a t i o n d e la C o u r 

/. Principes généraux 

108. L 'a r t i c le 2, qu i g a r a n t i t le dro i t à la vie et déf ini t les c i r cons t ances 

d a n s l esque l les il p e u t ê t r e l ég i t ime d ' inf l iger la m o r t , se p lace p a r m i les 

a r t ic les p r i m o r d i a u x de la C o n v e n t i o n et n e souffre, en t e m p s de pa ix , 

a u c u n e d é r o g a t i o n au t i t r e de l 'ar t ic le 15. Avec l 'ar t ic le 3, il consac re l ' une 

des va l eu r s f o n d a m e n t a l e s des sociétés d é m o c r a t i q u e s qu i f o r m e n t le 

Conse i l de l 'Eu rope . Les c i r cons t ances d a n s lesquel les il p e u t ê t r e l ég i t ime 

d ' infl iger la m o r t doivent dès lors s ' i n t e r p r é t e r s t r i c t e m e n t . L 'objet et le bu t 

de la C o n v e n t i o n , i n s t r u m e n t de p ro t ec t i on des ê t r e s h u m a i n s , a p p e l l e n t 

é g a l e m e n t à c o m p r e n d r e et a p p l i q u e r l 'ar t ic le 2 d ' u n e m a n i è r e qui 

en r e n d e les ex igences conc rè t e s et effectives ( a r r ê t McCann et autres 

c. Royaume-Uni du 27 s e p t e m b r e 1995, sér ie A n" 324, pp . 45-46, §§ 146-147). 

109. C o m p t e t e n u de l ' i m p o r t a n c e q u e revê t la p ro t ec t i on offerte pa r 

l ' a r t ic le 2, la C o u r doi t e x a m i n e r de façon e x t r ê m e m e n t a t t e n t i v e les cas où 

la m o r t a é t é infl igée, en p r e n a n t en c o n s i d é r a t i o n non s e u l e m e n t les ac tes 

des a g e n t s de l 'E t a t , m a i s é g a l e m e n t l ' e n s e m b l e des c i r cons t ances de 

l 'affaire. L o r s q u e les é v é n e m e n t s en cause , d a n s leur to t a l i t é ou p o u r u n e 

la rge p a r t , son t c o n n u s exc lu s ivemen t des a u t o r i t é s , c o m m e d a n s le cas des 

p e r s o n n e s g a r d é e s à vue e t d o n c soumises à l eur con t rô le , t o u t e b l e s su re ou 

tou t décès d o n n e l ieu à d e for tes p r é s o m p t i o n s de fait. Il convient en vé r i t é 

de c o n s i d é r e r q u e la c h a r g e de la p r e u v e pèse sur les a u t o r i t é s , qu i do ivent 

fourn i r une expl ica t ion sa t i s fa i san te et c o n v a i n c a n t e (Salman c. Turquie 

[ G C ] , n° 21986 /93 , § 100, C E D H 2000-VII , e t é g a l e m e n t Çakici c. Turquie 

[ G C ] , n° 23657/94 , § 85 , C E D H 1999-IV,Ertak c. Turquie, n" 20764/92, § 32, 

C E D H 2000-V, et Timurtas c. Turquie, n" 23531/94, § 82, C E D H 2000-VI) . 

110. Le t e x t e de l 'a r t ic le 2, pr is d a n s son e n s e m b l e , m o n t r e q u e c e t t e 

d i spos i t ion vise non s e u l e m e n t la m o r t inf l igée i n t e n t i o n n e l l e m e n t , m a i s 

é g a l e m e n t les s i t ua t i ons d a n s l e sque l l e s il es t p e r m i s d ' avo i r « r e c o u r s à la 

fo rce» , ce qu i p e u t c o n d u i r e à d o n n e r la m o r t de façon invo lon ta i r e . Le 

c a r a c t è r e d é l i b é r é ou i n t e n t i o n n e l du r e c o u r s à la force m e u r t r i è r e n ' e s t 

tou te fo is q u ' u n é l é m e n t p a r m i d ' a u t r e s à p r e n d r e en c o m p t e d a n s 

l ' a p p r é c i a t i o n de la néces s i t é de c e t t e m e s u r e . T o u t r e cou r s à la force 

doi t ê t r e r e n d u « a b s o l u m e n t n é c e s s a i r e » p o u r a t t e i n d r e a u m o i n s l 'un 
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d e s objectifs m e n t i o n n é s a u x a l i n é a s a) à c) . C e s t e r m e s i n d i q u e n t qu ' i l 

faut a p p l i q u e r u n c r i t è r e d e néces s i t é p lus s t r ic t et i m p é r i e u x q u e celui 

n o r m a l e m e n t emp loyé p o u r d é t e r m i n e r si l ' i n t e r v e n t i o n de l 'E ta t est 

« n é c e s s a i r e d a n s u n e socié té d é m o c r a t i q u e » , au sens des p a r a g r a p h e s 2 

d e s a r t i c l e s 8 à 11 de la C o n v e n t i o n . En c o n s é q u e n c e , la force u t i l i sée doi t 

ê t r e s t r i c t e m e n t p r o p o r t i o n n é e a u x b u t s l é g i t i m e s susvisés ( a r r ê t McCann 

et autres p r é c i t é , p . 46 , §§ 148-149). 

111. L 'ob l iga t ion de p r o t é g e r le dro i t à la vie q u ' i m p o s e l ' a r t ic le 2 de la 

C o n v e n t i o n , c o m b i n é e avec le devoi r g é n é r a l i n c o m b a n t à l 'E ta t e n v e r t u 

d e l ' a r t ic le 1 de « r e c o n n a î t r e ] à t o u t e p e r s o n n e r e l evan t de [sa] 

j u r i d i c t i o n les d ro i t s et l i be r t é s définis [dans] la (...) C o n v e n t i o n » , 

r e q u i e r t é g a l e m e n t , pa r imp l i ca t ion , q u e soit m e n é e u n e fo rme 

d ' e n q u ê t e officielle et effective l o r sque le r e c o u r s à la force a e n t r a î n é 

m o r t d ' h o m m e (voir, mutatis mutandis, l ' a r r ê t McCann et autres p r é c i t é , 

p . 49, § 161, et l ' a r r ê t Kaya c. Turquie du 19 février 1998, Recueil des arrêts et 

décisions 1998-1, p. 329, § 105). Il s 'agit e s s e n t i e l l e m e n t , a u t r a v e r s d ' u n e 

te l le e n q u ê t e , d ' a s s u r e r l ' app l i ca t ion effective des lois i n t e r n e s qu i 

p r o t è g e n t le d ro i t à la vie e t , d a n s les affai res où des a g e n t s ou o r g a n e s 

d e l 'E ta t sont i m p l i q u é s , de g a r a n t i r q u e ceux-ci a i en t à r e n d r e des 

c o m p t e s au sujet des décès s u r v e n u s sous l eu r r e s p o n s a b i l i t é . Q u a n t a u 

type d ' e n q u ê t e d e v a n t p e r m e t t r e d ' a t t e i n d r e ces object i fs , il p eu t v a r i e r 

se lon les c i r c o n s t a n c e s . Tou te fo i s , que l l e s q u e so ien t les m o d a l i t é s d e 

l ' e n q u ê t e , les a u t o r i t é s do ivent ag i r d'office, d è s q u e l 'affaire est p o r t é e à 

l eu r a t t e n t i o n . Elles ne s a u r a i e n t la isser aux p roches du dé fun t l ' in i t ia t ive 

de d é p o s e r u n e p l a i n t e fo rmel le ou d ' a s s u m e r la r e s p o n s a b i l i t é d ' u n e 

p r o c é d u r e d ' e n q u ê t e (voir p a r e x e m p l e , mutatis mutandis, Ilhan c. Turquie 

[ G C ] , n" 22277 /93 , § 63 , C E D H 2000-VII ) . 

112. D ' u n e m a n i è r e g é n é r a l e , on p e u t c o n s i d é r e r q u e p o u r q u ' u n e 

e n q u ê t e sur u n e a l l é g a t i o n d ' h o m i c i d e i l légal c o m m i s p a r des a g e n t s d e 

l 'E ta t soit efficace il faut q u e les p e r s o n n e s qu i en sont c h a r g é e s so ien t 

i n d é p e n d a n t e s des p e r s o n n e s i m p l i q u é e s ( a r r ê t s Giileç c. Turquie du 

27 ju i l l e t 1998, Recueil 1998-IV, p . 1733, §§ 81-82, et Ogur c. Turquie [ G C ] , 

n" 21594 /93 , §§ 91-92, C E D H 1999-III) . C e l a suppose non s e u l e m e n t 

l ' absence de l ien h i é r a r c h i q u e ou i n s t i t u t i o n n e l , m a i s auss i u n e 

i n d é p e n d a n c e c o n c r è t e (voir, p a r e x e m p l e , l ' a r rê t Ergi c. Turquie d u 

28 ju i l l e t 1998, Recueil 1998-EV, pp . 1778-1779, §§ 83-84, r e la t i f à u n e 

affaire où le p r o c u r e u r e n q u ê t a n t sur le d é c è s d ' u n e j e u n e fille, d o n t le 

p l a i g n a n t a f f i rmai t qu ' i l é t a i t s u r v e n u a u cour s d ' u n a f f r o n t e m e n t , ava i t 

fait p r e u v e d ' u n m a n q u e d ' i n d é p e n d a n c e e n a c c o r d a n t u n e i m p o r t a n c e 

p r é p o n d é r a n t e a u x i n f o r m a t i o n s fourn ies p a r les g e n d a r m e s i m p l i q u é s ) . 

113. L ' e n q u ê t e doi t é g a l e m e n t ê t r e effective en ce sens qu ' e l l e doi t 

p e r m e t t r e de d é t e r m i n e r si le r e c o u r s à la force é t a i t jus t i f i é ou n o n d a n s 

les c i r c o n s t a n c e s (voir, p a r e x e m p l e , l ' a r r ê t Kaya p r éc i t é , p . 324, § 87) e t 

d ' i den t i f i e r et de s a n c t i o n n e r les r e s p o n s a b l e s . Il s 'agit d ' u n e ob l iga t ion 
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non pas de r é s u l t a t , m a i s de m o y e n s . Les a u t o r i t é s do iven t avoir p r i s les 

m e s u r e s r a i s o n n a b l e s d o n t elles d i sposa i en t p o u r a s s u r e r l ' ob t en t i on des 

p r e u v e s re la t ives aux faits en q u e s t i o n , y c o m p r i s , e n t r e a u t r e s , les 

dépos i t i ons des t é m o i n s ocu la i r e s , d e s e x p e r t i s e s e t , le cas é c h é a n t , 

u n e a u t o p s i e p r o p r e à fourn i r un c o m p t e r e n d u c o m p l e t et p réc i s 

des b l e s s u r e s et u n e ana lyse object ive des c o n s t a t a t i o n s c l in iques , 

n o t a m m e n t de la c a u s e d u décès ( c o n c e r n a n t les a u t o p s i e s , voir p a r 

e x e m p l e l ' a r r ê t Salman p r é c i t é , § 106 ; c o n c e r n a n t les t é m o i n s , voir p a r 

e x e m p l e Tannkulu c. Turquie [ G C ] , n" 23763/94 , § 109, C E D H 1999-IV; 

c o n c e r n a n t les e x p e r t i s e s , voir p a r e x e m p l e Gui c. Turquie, n" 22676 /93 , 

§ 89, 14 d é c e m b r e 2000, n o n pub l i é ) . T o u t e déf ic ience de l ' e n q u ê t e 

affa ibl issant sa c a p a c i t é à é t ab l i r la c a u s e du décès ou les r e sponsab i l i t é s 

r i sque de faire conc lu re q u ' e l l e ne r é p o n d p a s à c e t t e n o r m e . 

114. U n e ex igence d e cé l é r i t é et de d i l igence r a i s o n n a b l e est impl ic i t e 

d a n s ce c o n t e x t e ( a r r ê t s Yasa c. Turquie d u 2 s e p t e m b r e 1998, Recueil 

1998-VL pp . 2439-2440, §§ 102-104; Cakici p r é c i t é , §§ 80, 87 et 106; 

Tannkulu p r é c i t é , § 109; Mahmut Kaya c. Turquie, n° 22535 /93 , §§ 106-107, 

C E D H 2000-II I ) . Force est d ' a d m e t t r e qu ' i l p e u t y avoir des obs t ac l e s ou 

des diff icultés e m p ê c h a n t l ' e n q u ê t e de p r o g r e s s e r d a n s u n e s i t u a t i o n 

p a r t i c u l i è r e . Tou te fo i s , u n e r é p o n s e r a p i d e des a u t o r i t é s lorsqu ' i l s 'agi t 

d ' e n q u ê t e r su r le r e cou r s à la force m e u r t r i è r e p e u t g é n é r a l e m e n t ê t r e 

c o n s i d é r é e c o m m e essen t ie l l e p o u r p r é s e r v e r la conf iance d u pub l i c d a n s 

le r e spec t du p r inc ipe de léga l i té e t p o u r év i t e r t o u t e a p p a r e n c e de 

compl ic i t é ou de t o l é r a n c e r e l a t i v e m e n t à d e s ac tes i l l égaux . 

115. P o u r les m ê m e s ra i sons , le pub l ic doi t avoir u n dro i t de r e g a r d 

suffisant su r l ' e n q u ê t e ou su r ses conc lus ions , de s o r t e qu ' i l pu i sse y avoir 

mi se en c a u s e de la r e s p o n s a b i l i t é t a n t en p r a t i q u e q u ' e n t h é o r i e . Le d e g r é 

r equ i s de c o n t r ô l e du pub l i c p e u t v a r i e r d ' u n e s i t u a t i o n à l ' a u t r e . D a n s 

t ous les cas , tou te fo is , les p r o c h e s de la v i c t ime do iven t ê t r e associés à la 

p r o c é d u r e d a n s t o u t e la m e s u r e néces sa i r e à la p r o t e c t i o n de l eu r s i n t é r ê t s 

l ég i t imes ( d a n s l 'affaire Guleç p r é c i t é e , le p è r e de la v i c t ime n ' ava i t pas é t é 

i n fo rmé des déc is ions de non- l ieu - a r r ê t Giileç, p . 1733, § 82 ; d a n s l 'affaire 

Ogur p r é c i t é e , la famil le de la v i c t ime n ' ava i t pu c o n s u l t e r les d o c u m e n t s 

re la t i fs à l ' e n q u ê t e et à la p r o c é d u r e - a r r ê t Ogur, § 9 2 ; voir auss i l ' a r r ê t 

Gill p r é c i t é , § 93) . 

2. Application en l'espèce 

a) Concernant la responsabi l i té a l léguée de l'Etat quant au décès de 
Gervaise McKerr 

116. Il n ' e s t p a s c o n t e s t é q u e G e r v a i s e M c K e r r a é t é a b a t t u p a r des 

pol ic iers a lors qu ' i l n ' é t a i t pas a r m é . C e r e c o u r s à la force m e u r t r i è r e 

re lève a s s u r é m e n t de l ' a r t ic le 2, qu i exige d ' u n te l a c t e qu ' i l p o u r s u i v e 
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l ' un d e s b u t s é n o n c é s a u second p a r a g r a p h e et soit a b s o l u m e n t 

n é c e s s a i r e p o u r l ' a t t e i n d r e . C e t t e affaire soulève u n c e r t a i n n o m b r e d e 

q u e s t i o n s de fait i m p o r t a n t e s , en p a r t i c u l i e r celle de savoir si les 

pol ic iers ont agi c o m m e ils l 'ont fait p a r c e qu ' i l s on t s i n c è r e m e n t c ru , 

p o u r des r a i sons p e r ç u e s p a r e u x c o m m e va lab les a u m o m e n t des faits 

m a i s d o n t la su i t e a d é m o n t r é le m a n q u e d e p e r t i n e n c e , qu ' i l s é t a i e n t 

m e n a c é s p a r G e r v a i s e M c K e r r ou les a u t r e s p a s s a g e r s d u véh icu le . P o u r 

t r a n c h e r c e t t e q u e s t i o n , il f aud ra i t n o t a m m e n t vér i f ier si des r i coche t s 

on t pu d o n n e r l ' i m p r e s s i o n q u e des f lashes d ' a r m e s à feu p a r t a i e n t de la 

v o i t u r e , et d é t e r m i n e r la vue q u e les pol ic iers ava i en t des p a s s a g e r s du 

véh icu l e , é t ab l i r la ra i son p o u r l aque l l e ils se sont c ru s en d a n g e r , et 

r é p o n d r e à la q u e s t i o n d e savoir s'il l eu r é t a i t poss ible d e t e n t e r u n e 

a r r e s t a t i o n . L ' a p p r é c i a t i o n de la c réd ib i l i t é et de la f iabil i té des 

d i f fé ren t s t é m o i n s , e t en p a r t i c u l i e r d e s pol iciers ayan t ouver t le feu, 

j o u e r a i t à cet é g a r d un rôle c ruc ia l . 

117. T o u t e s ces q u e s t i o n s son t a c t u e l l e m e n t en c o u r s d ' e x a m e n d a n s 

le c a d r e de la p r o c é d u r e p o u r h o m i c i d e r é s u l t a n t d ' u n ac t e d é l i c t u e u x 

e n g a g é e au civil p a r E l e a n o r C r e a n e y e t poursu iv ie p a r le r e q u é r a n t . La 

C o u r e s t i m e q u e , c o m p t e t e n u des c i r c o n s t a n c e s de l ' e spèce , u n e 

d é m a r c h e c o n s i s t a n t p o u r elle à t e n t e r d ' é t a b l i r les faits de la c a u s e en 

c o n v o q u a n t d e s t é m o i n s d a n s le c a d r e d ' u n e miss ion d ' e n q u ê t e se ra i t 

i n o p p o r t u n e et la c o n d u i r a i t à o u t r e p a s s e r le rôle subs id ia i r e q u e lui 

confè re la C o n v e n t i o n . U n e te l le in i t ia t ive r e v i e n d r a i t à r é p é t e r les 

p r o c é d u r e s suivies d e v a n t les t r i b u n a u x civils, l esque ls sont m i e u x p lacés 

et m i e u x é q u i p é s p o u r é t ab l i r les fai ts . S'il es t a r r ivé à la C o m m i s s i o n 

e u r o p é e n n e des D r o i t s de l ' H o m m e d ' e n t r e p r e n d r e à l ' époque des 

miss ions d ' e n q u ê t e d a n s le c a d r e d 'a f fa i res c o n c e r n a n t la T u r q u i e où des 

p r o c é d u r e s é t a i e n t p e n d a n t e s c o n t r e des m e m b r e s des forces de s é c u r i t é 

accusés d ' h o m i c i d e s i l l égaux , il es t à n o t e r q u e les p r o c é d u r e s en q u e s t i o n 

é t a i e n t d ' o r d r e p é n a l et q u ' e l l e s é t a i e n t c loses , du m o i n s en p r e m i è r e 

i n s t a n c e , au m o m e n t où la C o u r e x a m i n a les r e q u ê t e s . D a n s ces af fa i res , 

u n a spec t e s sen t i e l des griefs d e s r e q u é r a n t s cons i s ta i t à d i re q u e les 

déf ic iences de l ' e n q u ê t e é t a i e n t te l les q u ' e l l e s r e n d a i e n t les p r o c é d u r e s 

p é n a l e s en c a u s e ineffectives (pa r e x e m p l e , d a n s l 'affaire Salman 

p r é c i t é e , des pol ic iers accusés d 'avoi r c o m m i s des ac t e s de t o r t u r e 

ava i en t é té a c q u i t t é s en r a i son de l ' absence de p r e u v e s , d u e 

p r i n c i p a l e m e n t a u x insuff isances de l ' au tops i e - a r r ê t Salman, § 107; et 

d a n s l 'affaire Gui, é g a l e m e n t p r é c i t é e , les déf ic iences de l ' au tops i e et d e 

l ' e x a m e n ba l i s t i que des l ieux, e n t r e a u t r e s , ava i en t e m p ê c h é t o u t e 

r e c o n s t i t u t i o n effective des faits — a r r ê t Giil, § 89) . 

118. En l ' e spèce , la C o u r e s t i m e qu ' i l n 'y a a u c u n é l é m e n t sol ide 

p e r m e t t a n t de d i r e q u e les j u r i d i c t i o n s civiles ne son t p a s en m e s u r e 

d ' é t a b l i r les fai ts et d e d é t e r m i n e r si le décès de G e r v a i s e M c K e r r est 

s u r v e n u d a n s des c i r c o n s t a n c e s léga les ou non (pou r ce qu i est d e s 
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a l l éga t ions d u r e q u é r a n t su r les déf ic iences d e l ' e n q u ê t e de pol ice, voir les 

p a r a g r a p h e s 124-126 c i -dessous) . S'il a p p a r a î t q u e le r e q u é r a n t n ' a pas 

fait p r e u v e d ' u n e g r a n d e v i g u e u r d a n s la p o u r s u i t e de la p r o c é d u r e 

e n g a g é e au civil, il ne s 'en est pas non plus dés i s t é . M ê m e si l 'on p e u t se 

d e m a n d e r si les vingt a n s écoulés d e p u i s les faits ne r i s q u e n t pas de 

c o m p l i q u e r p o u r les j u r i d i c t i o n s civiles la col lec te des p r e u v e s , celle-ci 

doi t se faire sous l 'égide des t r i b u n a u x i n t e r n e s e t n o n d ' u n e j u r i d i c t i o n 

i n t e r n a t i o n a l e . 

119. La C o u r n ' es t p a s n o n p lus conva incue qu ' i l soit o p p o r t u n de 

s ' a p p u y e r s u r les é l é m e n t s éc r i t s p r é s e n t é s p a r les p a r t i e s p o u r en t i r e r 

des conc lus ions s u r les r e s p o n s a b i l i t é s q u a n t au décès d u p è r e d u 

r e q u é r a n t . B e a u c o u p d e s a f f i rma t ions et r éc i t s c o n t e n u s d a n s les d ivers 

d o c u m e n t s p r o d u i t s n ' o n t p a s é t é vérif iés a u m o y e n d ' i n t e r r o g a t o i r e s ou 

d ' a u d i t i o n s c o n t r a d i c t o i r e s et d o n n e r a i e n t à u n e te l le d é m a r c h e u n e base 

i n c o m p l è t e et p o t e n t i e l l e m e n t t r o m p e u s e . La s i t u a t i o n c o n s i d é r é e e n 

l ' espèce ne s a u r a i t ê t r e a s s imi l ée à celle d ' u n décès s u r v e n u en d é t e n t i o n , 

d a n s l aque l l e on p e u t e s t i m e r q u e c 'est à l 'E ta t de fourn i r u n e exp l i ca t ion 

sa t i s f a i s an t e et p l aus ib l e . 

120. P a r a i l l eu r s , la C o u r n e p e u t se l ivrer , e n s ' a p p u y a n t p o u r u n e 

l a rge p a r t s u r d e s i n f o r m a t i o n s s t a t i s t i q u e s et des é l é m e n t s l imi t é s , à 

u n e ana lyse des inc iden t s a n a l o g u e s s u r v e n u s au c o u r s d e s t r e n t e 

d e r n i è r e s a n n é e s p o u r é t a b l i r s'ils r é v è l e n t u n e p r a t i q u e des forces de 

s écu r i t é c o n s i s t a n t à faire u s a g e d ' u n e force d i s p r o p o r t i o n n é e . Pa r e i l 

exerc ice d é b o r d e r a i t l a r g e m e n t le c a d r e de la p r é s e n t e r e q u ê t e . 

121. A l ' inverse , et p o u r r é p o n d r e à l ' a r g u m e n t du G o u v e r n e m e n t 

cons i s t an t à d i r e q u e , le r e q u é r a n t n ' a y a n t pas c h e r c h é à o b t e n i r u n e 

déc is ion a u civil c o m m e il en ava i t la poss ib i l i té , il n 'y a p a s eu 

é p u i s e m e n t des voies de r e c o u r s i n t e r n e s au sens de l ' a r t ic le 35 § 1 de la 

C o n v e n t i o n et il n e s ' impose d o n c pas d ' e x a m i n e r l 'affaire sous l ' ang le de 

l ' a r t ic le 2, la C o u r r a p p e l l e q u e les ob l iga t ions de l 'E ta t d é c o u l a n t de c e t t e 

d i spos i t ion ne s a u r a i e n t ê t r e sa t i s fa i t es p a r le s imp le oc t ro i de d o m m a g e s 

et i n t é r ê t s (voir, p a r e x e m p l e , les a r r ê t s p r é c i t é s Kaya, p . 329, § 105, et 

Yasa, p . 2 4 3 1 , § 74) . L ' e n q u ê t e r e q u i s e p a r les a r t i c l e s 2 et 13 de la 

C o n v e n t i o n doi t ê t r e p r o p r e à c o n d u i r e à l ' iden t i f ica t ion et au c h â t i m e n t 

des r e s p o n s a b l e s . La C o u r r e c h e r c h e r a d o n c c i -dessous si cet a spec t 

p r o c é d u r a l de l ' a r t ic le 2 de la C o n v e n t i o n a é t é r e s p e c t é . 

b) Concernant l 'obligation procédurale découlant de l'article 2 de la 
Convent ion 

122. A la su i t e du d é c è s de G e r v a i s e M c K e r r et d e s d e u x a u t r e s 

p a s s a g e r s du véh icu le , u n e e n q u ê t e fut o u v e r t e p a r la R U C . Au vu de ses 

r é s u l t a t s , le D P P d é c i d a de p o u r s u i v r e t ro is pol ic iers , l e sque l s fu ren t 

a c q u i t t é s à l ' issue d ' u n p rocès p é n a l . U n e e n q u ê t e de police 
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i n d é p e n d a n t e fut d i l i gen t ée au sujet de soupçons se lon l e sque l s d e s 

obs t ac l e s ava ien t é t é mis a u x inves t i ga t ions pol ic iè res m e n é e s en l ' e spèce 

et d a n s d e u x a u t r e s affa i res . U n e e n q u ê t e j u d i c i a i r e fut o u v e r t e le 4 j u i n 

1984 et a b a n d o n n é e le 8 s e p t e m b r e 1994, sans q u ' a u c u n e conc lus ion n ' a i t 

é t é f o r m u l é e . 

123. Le r e q u é r a n t a é n o n c é de n o m b r e u x griefs au sujet de ces 

p r o c é d u r e s . Le G o u v e r n e m e n t s o u t i e n t q u a n t à lui q u e , m ê m e si te l ou 

tel a spec t de celles-ci peu t ê t r e c r i t i qué au r e g a r d des g a r a n t i e s r e q u i s e s , 

le s y s t è m e pr is d a n s son e n s e m b l e a p e r m i s de faire j o u e r c o m m e il le 

fallait l ' ob l iga t ion p o u r la police d e r e n d r e c o m p t e de t o u t ac t e c o n t r a i r e 

à la loi. 

i. L'enquête de police 

124. C o n c e r n a n t l ' e n q u ê t e de police, la C o u r obse rve t o u t d ' a b o r d q u e 

les c r i t i ques f o r m u l é e s p a r le r e q u é r a n t au sujet des p r o c é d u r e s r e p o s e n t 

p o u r u n e l a rge p a r t s u r le livre de M. S t a lke r . O r les p ropos de ce d e r n i e r , 

q u i se fonda ien t su r ses p r o p r e s i nves t i ga t ions de 1984-1985, ont é t é 

c o n t e s t é s p a r la R U C d a n s u n r a p p o r t pub l i é en 1990 qu i a fourni d e s 

r é p o n s e s à u n c e r t a i n n o m b r e des po in t s soulevés p a r le r e q u é r a n t : p a r 

e x e m p l e , si les c a r t o u c h e s m a n q u a n t e s n ' a v a i e n t pas é t é r e t r o u v é e s , 

c ' é t a i t p e u t - ê t r e p a r c e q u e les p lu ies t o r r e n t i e l l e s les ava i en t e m p o r t é e s 

d a n s les fossés, et l ' e r r e u r c o m m i s e d a n s l ' ident i f ica t ion des l ieux avai t 

é t é rect i f iée p r o m p t e m e n t . Su r d ' a u t r e s p o i n t s , la R U C se c o n t e n t a 

d ' a f f i rmer q u e M. S t a l k e r é t a i t impréc i s ou qu ' i l se t r o m p a i t . 

125. La C o u r n ' e s t pas à m ê m e de t r a n c h e r e n t r e ces a f f i rma t ions 

c o n t r a d i c t o i r e s , d o n t c e r t a i n e s sont p lus g raves q u e d ' a u t r e s . P a r 

e x e m p l e , il n ' a pas é t é d é m o n t r é q u e la R U C n ' a i t pas c h e r c h é ou t r ouvé 

d e t é m o i n s i n t é r e s s a n t s . Ains i , il es t é tab l i q u e des appe l s à t é m o i n s on t 

é t é l ancés et q u e des e n q u ê t e s d e vois inage on t é t é m e n é e s ; il ne faut p a s 

a c c o r d e r t r op d ' i m p o r t a n e e a u fait q u e M. S t a l k e r ai t t rouvé un t é m o i n 

p o t e n t i e l n ' a y a n t pas é t é a p p r o c h é p a r la R U C . 

126. Q u o i qu ' i l en soit , il n ' e s t pas c o n t e s t é q u e les a r m e s des pol ic iers 

n ' o n t é t é r e m i s e s a u pol ic ier c h a r g é d ' e n q u ê t e r su r p lace q u e le l e n d e m a i n 

e t q u e les i n t é r e s s é s n ' on t é t é i n t e r r o g é s q u e le 15 n o v e m b r e 1982, soit 

e n t r e t ro is et q u a t r e j o u r s a p r è s les fai ts . R i e n n ' i n d i q u e toutefo is si le 

dé la i de r e m i s e des a r m e s a é té d e q u e l q u e s h e u r e s ou s'il a é t é b e a u c o u p 

p lus long. O n p e u t s ' é t o n n e r q u e la r e m i s e des a r m e s n ' a i t pas é t é ex igée 

dès q u e poss ible et q u e les pol ic iers n ' a i e n t pas é t é i n t e r r o g é s p lus tô t . Le 

G o u v e r n e m e n t a f f i rme qu ' i l s 'agissa i t d ' u n e déc is ion d é l i b é r é e des 

e n q u ê t e u r s , q u i s o u h a i t a i e n t a u p a r a v a n t recue i l l i r d ' a u t r e s é l é m e n t s . Il 

es t à n o t e r q u e d ' a u t r e s i n t e r r o g a t o i r e s fu ren t m e n é s p lus t a r d e n c o r e , 

les e x p e r t i s e s e f fec tuées ayan t r e n d u c e r t a i n e s c la r i f ica t ions n é c e s s a i r e s . 

Au bou t du c o m p t e , il n 'es t donc pas c e r t a i n qu ' i l ait é t é n é c e s s a i r e 
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d ' a t t e n d r e p l u s i e u r s j o u r s a v a n t de p r o c é d e r au p r e m i e r i n t e r r o g a t o i r e 

des pol ic iers . C e l a di t , les p r e u v e s v e r s é e s au doss ie r ne font a p p a r a î t r e 

a u c u n p r o b l è m e p a r t i c u l i e r c o n c e r n a n t l ' u t i l i sa t ion d e s a r m e s ou le 

n o m b r e de c a r t o u c h e s t i r ée s . P a r a i l l eu r s , le dé la i de q u e l q u e s j o u r s qu i 

s 'est écoulé avan t l ' i n t e r r o g a t o i r e de s u s p e c t s p o t e n t i e l l e m e n t i m p o r t a n t s 

ne peu t pa s se r p o u r avoir g r a v e m e n t nu i , p a r l u i - m ê m e , à l ' e n q u ê t e 

c o n s i d é r é e d a n s son e n s e m b l e . Tou te fo i s , ce r e t a r d d o n n e du poids a u x 

a f f i rma t ions selon lescjuelles les e n q u ê t e s su r l ' usage de la force 

m e u r t r i è r e p a r des pol ic iers s e m b l e n t se d i s t i n g u e r su r le p l an q u a l i t a t i f 

des e n q u ê t e s c o n c e r n a n t des su spec t s civils. 

127. Il n ' e s t p a s non p lus c o n t e s t é q u e les t ro is pol ic iers r e ç u r e n t 

l ' o rdre de c a c h e r aux m e m b r e s de la R U C qui e n q u ê t a i e n t s u r la 

fusil lade le fait qu ' i l s a p p a r t e n a i e n t à la sec t ion spéc ia le et t r ava i l l a i en t 

su r la b a s e d ' i n f o r m a t i o n s o b t e n u e s a u m o y e n d ' o p é r a t i o n s d e 

r e n s e i g n e m e n t . C o m m e l'a i nd iqué le G o u v e r n e m e n t , ces é l é m e n t s 

fu ren t d é c o u v e r t s pa r les e n q u ê t e u r s de la R U C et d é c l e n c h è r e n t de 

nouvel les i nves t i ga t ions qu i , a p r è s avoir mi s en év idence des m a n œ u v r e s 

d ' o b s t r u c t i o n s ' ana lysan t en des inf rac t ions p é n a l e s , d é b o u c h è r e n t 

f i n a l e m e n t sur des ac t i ons d i sc ip l ina i res . Les r a p p o r t s S t a l k e r et 

S a m p s o n n ' a y a n t j a m a i s é t é d i v u l g u é s , on i gno re si les i n v e s t i g a t i o n s on t 

p e r m i s d e découvr i r si d ' a u t r e s i n f o r m a t i o n s fu ren t d i s s i m u l é e s a u x 

e n q u ê t e u r s ou s'il y eu t d ' a u t r e s t e n t a t i v e s v i san t à e n t r a v e r l ' e n q u ê t e de 

police d a n s c e t t e affa i re . Il n ' e n d e m e u r e pas m o i n s p r é o c c u p a n t q u e l'on 

ai t t e n t é de c a c h e r des i n f o r m a t i o n s aux e n q u ê t e u r s s u r o r d r e d ' u n h a u t 

r e s p o n s a b l e . C e t é l é m e n t fait n a î t r e des d o u t e s l ég i t imes q u a n t à 

l ' i n t égr i t é g loba le du p r o c e s s u s d ' i nves t i ga t i on . 

128. En pa re i l l e s c i r cons t ances , le beso in de g a r a n t i e s c o n t r e les a b u s 

d ' a u t o r i t é e t la p a r t i a l i t é dev i en t p r i m o r d i a l . Il est à n o t e r q u e l ' e n q u ê t e 

sur les homic ides c o m m i s p a r les pol ic iers de la R U C a é té d i r i gée e t 

m e n é e p a r d ' a u t r e s pol ic iers de la R U C . Bien q u ' a u c u n e o b s e r v a t i o n 

d i r e c t e n ' a i t é t é f o r m u l é e s u r ce po in t , il es t p r o b a b l e q u e , c o n f o r m é m e n t 

à la loi, c e t t e e n q u ê t e a é t é supe rv i sée p a r l ' I C P C , o r g a n e i n d é p e n d a n t de 

con t rô le de la pol ice . L ' I C P C a donc dû a p p r o u v e r le choix de la p e r s o n n e 

c h a r g é e d ' e n q u ê t e r , et il s e m b l e r a i t q u ' e l l e ai t j u g é s a t i s f a i s an t e la 

c o n d u i t e des i nves t iga t ions . Il r es te qu ' i l ex is ta i t un l ien h i é r a r c h i q u e 

e n t r e les e n q u ê t e u r s et les p e r s o n n e s fa isant l 'objet de l ' e n q u ê t e , p u i s q u e 

tous é t a i e n t sous la r e s p o n s a b i l i t é de l ' i n s p e c t e u r g é n é r a l de la R U C , qu i 

avai t son m o t à d i r e d a n s l ' a p p r é c i a t i o n de l ' o p p o r t u n i t é d ' e n g a g e r u n e 

p r o c é d u r e d i sc ip l ina i re ou p é n a l e ( p a r a g r a p h e s 82-84 c i -dessus ) . A cet 

é g a r d , on ne s a u r a i t c o n s i d é r e r c o m m e u n e g a r a n t i e suff isante la facul té 

q u ' a v a i t l ' I C P C d e p r i e r l ' i n s p e c t e u r g é n é r a l de la R U C de s o u m e t t r e le 

r a p p o r t d ' e n q u ê t e au D P P afin qu ' i l p r e n n e u n e déc is ion su r d ' é v e n t u e l l e s 

p o u r s u i t e s ou de d e m a n d e r q u e des p r o c é d u r e s d i sc ip l ina i res so ient 

e n g a g é e s p u i s q u ' e n p r a t i q u e l ' e n q u ê t e e l l e - m ê m e a é t é m e n é e p a r des 
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pol ic iers ayan t u n l ien avec les p e r s o n n e s qu i e n fa i sa ien t l 'objet . La C o u r 

p r e n d n o t e d e la r e c o m m a n d a t i o n du C P T selon l aque l l e un o r g a n e 

d ' e n q u ê t e t o t a l e m e n t i n d é p e n d a n t c o n t r i b u e r a i t à r e m é d i e r au m a n q u e 

de conf iance d a n s le s y s t è m e en p lace en A n g l e t e r r e e t a u pays de Ga l l e s , 

qu i est à c e r t a i n s é g a r d s s imi la i r e ( p a r a g r a p h e 98 c i -dessus ) . 

129. Q u a n t au fait q u e le pub l ic ne pu isse e x e r c e r a u c u n c o n t r ô l e s u r 

les e n q u ê t e s d e pol ice , la C o u r e s t i m e q u e la d ivu lga t i on ou la pub l i ca t i on 

d e r a p p o r t s d e pol ice et d ' é l é m e n t s d ' e n q u ê t e s p e u t a b o u t i r à r e n d r e 

p u b l i q u e s des d o n n é e s sens ib les , avec des effets p ré jud ic i ab le s s u r d e s 

p a r t i c u l i e r s ou s u r d ' a u t r e s e n q u ê t e s , et ne s a u r a i t d o n c ê t r e c o n s i d é r é e 

c o m m e u n e e x i g e n c e d é c o u l a n t a u t o m a t i q u e m e n t de l ' a r t ic le 2. L ' accès 

d o n t do ivent bénéf ic ie r le pub l ic ou les p r o c h e s de la v i c t ime p e u t ê t r e 

acco rdé à d ' a u t r e s s t a d e s des p r o c é d u r e s e x i s t a n t e s . 

ii. LerôleduDPP 

130. La C o u r r appe l l e q u e le D P P est u n officier m i n i s t é r i e l 

i n d é p e n d a n t c h a r g é de déc ide r , l o r sque des é l é m e n t s s e m b l e n t i n d i q u e r 

q u ' u n e in f rac t ion p é n a l e a p e u t - ê t r e é té c o m m i s e p a r u n pol icier , s'il y a 

l ieu d ' e n g a g e r des p o u r s u i t e s . Il n ' e s t p a s t e n u d e mo t ive r ses décis ions de 

c l a s s e m e n t sans su i t e , et e n l ' e spèce il ne l 'a pas fait. En I r l a n d e du N o r d , 

a u c u n r ecou r s j u r i d i c t i o n n e l ne p e u t l 'obl iger à expose r ses mot i fs ; il es t à 

n o t e r e n r e v a n c h e q u ' e n A n g l e t e r r e et a u pays de G a l l e s , où le j u r y d e 

l ' e n q u ê t e j u d i c i a i r e a tou jours la poss ibi l i té de r e n d r e u n verd ic t fa i san t 

é t a t d ' u n homic ide i l légal , les t r i b u n a u x on t p r i é le D P P d e r e c o n s i d é r e r 

des décis ions de c l a s s e m e n t au vu de pa re i l s ve rd i c t s , et on t r e c h e r c h é si 

les mot i f s en é t a i e n t suff isants . C e t t e poss ib i l i té n ' ex i s t e pas en I r l a n d e du 

N o r d , où le j u r y de l ' e n q u ê t e j u d i c i a i r e n ' e s t p lus hab i l i t é à r e n d r e u n 

verd ic t c o n c l u a n t au c a r a c t è r e légal ou i l légal d ' u n homic ide . 

131. La C o u r ne d o u t e pas de l ' i n d é p e n d a n c e du D P P , qu i en l ' espèce 

r e q u i t l ' e n g a g e m e n t d e p o u r s u i t e s à l ' e n c o n t r e des t rois pol iciers . Le 

p r o b l è m e d ' u n é v e n t u e l m a n q u e de t r a n s p a r e n c e d ' u n e décis ion d e 

c l a s s e m e n t sans su i t e ne se pose d o n c pas . Le r e q u é r a n t fait va loi r 

n é a n m o i n s q u e la décis ion du D P P ne s a u r a i t ê t r e cons idé rée c o m m e 

ayan t r e m é d i é a u x déf ic iences de l ' e n q u ê t e de police. Au vu des é l é m e n t s 

mis à sa d ispos i t ion , la C o u r n ' es t toutefo is p a s conva incue q u e l ' e n q u ê t e 

ai t é té e n t a c h é e d ' u n vice f o n d a m e n t a l p o u v a n t p a s s e r p o u r avoir d ' e m b l é e 

c o m p r o m i s les p o u r s u i t e s ou p o u r les avoir p r ivées de t o u t e efficacité. 

132. La C o u r r e c h e r c h e r a c i -après si le p rocès p é n a l a c o m p o r t é 

l ' e n q u ê t e r equ i se p a r l ' a r t ic le 2 d e la C o n v e n t i o n . 

iii. Le procès au pénal des trois policiers 

133. C o m m e la C o u r l 'a r a p p e l é c i -dessus ( p a r a g r a p h e 113), il es t 

e s s e n t i e l q u e l ' e n q u ê t e o u v e r t e s u r u n h o m i c i d e c o m m i s p a r des a g e n t s 
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de l 'E ta t p e r m e t t e de p o u r s u i v r e et de s a n c t i o n n e r les r e s p o n s a b l e s . E n 

l ' e spèce , t ro is pol ic iers on t é t é incu lpés d u m e u r t r e de l 'un d e s su spec t s 

i m p l i q u é s d a n s l ' inc iden t . Si les i ncu lpa t i ons ne p o r t a i e n t q u e s u r u n seu l 

h o m i c i d e , c ' é t a i t s ans d o u t e p o u r des r a i sons t a c t i q u e s . Il est c la i r en effet 

q u e les p r e u v e s p r é s e n t é e s p a r l ' accusa t ion c o n c e r n a i e n t l ' e n s e m b l e des 

fai ts , et le j u g e p a r l a e x p l i c i t e m e n t d a n s sa décis ion de l ' homic ide d e s 

t ro is h o m m e s . Si le p rocès ava i t d é b o u c h é s u r des c o n d a m n a t i o n s , ce l les-

ci a u r a i e n t c o n c e r n é - a u m o i n s i n d i r e c t e m e n t - l ' homic ide du p è r e d u 

r e q u é r a n t , et l 'on p e u t s o u t e n i r qu ' e l l e s a u r a i e n t sat isfai t à l ' ob l iga t ion 

de p o u r s u i v r e et c h â t i e r les c o u p a b l e s qu i décou le de l ' a r t ic le 2. 

134. E n règ le g é n é r a l e , u n e p r o c é d u r e p é n a l e c o n t r a d i c t o i r e d e v a n t u n 

j u g e i n d é p e n d a n t et i m p a r t i a l doit ê t r e c o n s i d é r é e c o m m e fou rn i s san t de 

t r è s sol ides g a r a n t i e s d 'effect ivi té p o u r l ' é t a b l i s s e m e n t des faits et 

l ' i m p u t a t i o n d ' u n e r e sponsab i l i t é p é n a l e . En l ' e spèce , le r e q u é r a n t 

c r i t i q u e le fait q u e le j u g e ai t a c q u i t t é les pol ic iers mis en cause au mo t i f 

qu ' i l n 'y avai t p a s « m a t i è r e à c o n d a m n a t i o n » , ce sans p r e n d r e la pe ine 

d ' e n t e n d r e les a r g u m e n t s de la dé fense , et en p a r t i c u l i e r le t é m o i g n a g e 

ora l des pol ic iers en q u e s t i o n . Il d é n o n c e p a r a i l l eu r s c e r t a i n s 

c o m m e n t a i r e s du juge — à l 'o r ig ine au d e m e u r a n t d ' u n e vive c o n t r o v e r s e 

- s e m b l a n t louer les t rois pol ic iers p o u r avoir envoyé les t ro is su spec t s non 

a r m é s de l ' IRA c o m p a r a î t r e d e v a n t D i e u . 

135. Il es t v ra i q u e les réc i t s de la fusi l lade c o n t e n u s d a n s les 

dépos i t i ons des t ro is pol ic iers n ' on t fait l 'objet d ' a u c u n i n t e r r o g a t o i r e ou 

c o n t r e - i n t e r r o g a t o i r e . Tou te fo i s , il n ' a p p a r t i e n t pas à la C o u r de 

s u b s t i t u e r à l 'op in ion du j u g e du fond - qu i a e n t e n d u les t é m o i n s et a p u 

se faire u n e m e i l l e u r e idée d ' e n s e m b l e des é l é m e n t s de p r e u v e q u e celle 

q u ' e l l e - m ê m e p o u r r a i t e s p é r e r o b t e n i r à ce s t a d e fort a v a n c é - son p r o p r e 

avis su r le po in t de savoir si l ' a ccusa t ion a fourn i s u f f i s a m m e n t d e p r e u v e s 

p o u r q u e les pol iciers e u s s e n t dû ê t r e a p p e l é s à se ju s t i f i e r . P a r a i l l eu r s , 

t ou t en c o m p r e n a n t les r a i sons pour l e sque l l e s les o b s e r v a t i o n s d u j u g e 

on t é t é m a l p e r ç u e s , la C o u r e s t i m e q u e celles-ci ne d é n o t e n t a u c u n 

m a n q u e d ' i m p a r t i a l i t é ni a u c u n p ré jugé . Q u a n t a u c o n s t a t du j u g e se lon 

l eque l le r e c o u r s à la force é t a i t r a i s o n n a b l e , il ne susc i t e a u c u n e q u e s t i o n 

c o n c e r n a n t u n e é v e n t u e l l e t o l é r a n c e à l ' éga rd des h o m i c i d e s i l l égaux . 

136. Tou te fo i s , l 'objet du p rocès p é n a l é t a i t l imi té à la d é t e r m i n a t i o n 

de la r e sponsab i l i t é p é n a l e des t rois pol ic iers . I n v o q u a n t n o t a m m e n t le 

P ro toco le de M i n n e s o t a ( p a r a g r a p h e 97 c i -dessus) , le r e q u é r a n t se p l a in t 

q u e les d é b a t s ne pouva i en t p o r t e r su r des p r o b l è m e s p lus vas t e s t o u c h a n t 

à d ' a u t r e s a s p e c t s de l ' imp l i ca t ion d ' a g e n t s de l 'E ta t . Il c i te pa r e x e m p l e 

les i n s t r u c t i o n s e x p r e s s e s d o n n é e s p a r u n h a u t r e s p o n s a b l e de la police 

aux su spec t s afin q u e ceux-ci c a c h e n t c e r t a i n s é l é m e n t s aux e n q u ê t e u r s , 

fait qu i a u t o r i s e à p e n s e r q u e d ' a u t r e s i n f o r m a t i o n s on t pu ê t r e 

d i s s i m u l é e s ou q u e d ' a u t r e s m a n œ u v r e s d ' o b s t r u c t i o n on t pu i n t e r v e n i r . 

Il évoque é g a l e m e n t le fait q u ' e n l ' espace d ' u n mois il y a eu à A r m a g h 
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d e u x a u t r e s affai res d a n s l e sque l l e s des pol ic iers a p p a r t e n a n t aux u n i t é s 

mob i l e s de sou t i en on t ut i l isé la force m e u r t r i è r e , d ' a b o r d c o n t r e M i c h a e l 

T i g h e (le 24 n o v e m b r e 1982) puis c o n t r e S e a m u s G r e w et R o d d y C a r r o l l 

(le 12 d é c e m b r e 1982), tous t ro is n o n a r m é s . L a d e u x i è m e affaire d o n n a 

l ieu à des p o u r s u i t e s , l e sque l l e s d é b o u c h è r e n t é g a l e m e n t su r u n 

a c q u i t t e m e n t . Il fut là auss i a l l égué q u e les pol ic iers i m p l i q u é s a v a i e n t 

r eçu l ' o rd re de d i s s i m u l e r des p r e u v e s . 

137. L a C o u r e s t i m e qu ' i l p e u t s u r g i r d a n s c e r t a i n e s c i r c o n s t a n c e s d e s 

p r o b l è m e s qu i n ' on t p a s é t é t r a i t é s ou n e p e u v e n t p a s ê t r e t r a i t é s d a n s le 

c a d r e d ' u n p rocès p é n a l , e t q u e l ' a r t ic le 2 p e u t ex ige r u n e x a m e n p lus 

l a rge . Les t ro is i nc iden t s en q u e s t i o n on t susc i té des i n t e r r o g a t i o n s 

g r a v e s su r le po in t d e savoir si la s t r a t é g i e pol ic ière de l u t t e c o n t r e le 

t e r r o r i s m e i m p l i q u a i t u n r e c o u r s excess i f à la force, qu ' i l fût dé l i bé ré ou 

d é c o u l â t i n é v i t a b l e m e n t des t e c h n i q u e s e m p l o y é e s . La d i s s i m u l a t i o n 

i n t e n t i o n n e l l e de p r e u v e s fait é g a l e m e n t d o u t e r de la c a p a c i t é rée l le des 

e n q u ê t e s à é t ab l i r les fai ts . En d ' a u t r e s t e r m e s , le p rocès p é n a l n ' a pas é t é 

à la h a u t e u r d e l 'object if c o n s i s t a n t à r a s s u r e r le publ ic e t les fami l les 

q u a n t a u c a r a c t è r e légal des homic ide s . Auss i la C o u r e s t ime- t - e l l e q u e 

l ' a r t ic le 2 ex igea i t en l ' espèce u n e p r o c é d u r e qu i p e r m î t d ' e x a m i n e r ces 

é l é m e n t s et d e c o n f i r m e r ou d ' a p a i s e r les d o u t e s . Elle r e c h e r c h e r a ci-

a p r è s si les a u t o r i t é s se sont e m p l o y é e s c o m m e il le fal lai t à r é s o u d r e ces 

q u e s t i o n s . 

XV. L'enquête indépendante de police 

138. Le D P P a su à un s t a d e p récoce qu ' i l y avai t eu u n p r o b l è m e d e 

d i s s i m u l a t i o n de p r e u v e s d a n s c e t t e affa i re . E n ju i l l e t 1983 ou a u x 

a l e n t o u r s de c e t t e é p o q u e , d o n c a v a n t le p rocès , il o r d o n n a u n 

c o m p l é m e n t d ' e n q u ê t e ( p a r a g r a p h e 16 c i -dessus) . Le 11 avri l 1984, il 

d é c i d a d ' e x e r c e r les pouvoi rs q u e lui conféra i t l ' a r t ic le 6 § 3 d e 

l ' o r d o n n a n c e de 1972 sur la r é p r e s s i o n d e s in f rac t ions en I r l a n d e d u N o r d 

p o u r p r i e r l ' i n s p e c t e u r g é n é r a l de la R U C d 'e f fec tuer de nouvel les 

i nves t i ga t ions d a n s les t rois af fa i res . Il s ' ag issa i t non pas de r e p r e n d r e les 

e n q u ê t e s à zé ro , m a i s de r e c h e r c h e r s'il y avai t des indices d ' e n t r a v e a u 

cour s d e la j u s t i c e . L ' i n s p e c t e u r g é n é r a l confia c e t t e miss ion à M. S t a l k e r , 

h a u t r e s p o n s a b l e r e l e v a n t d ' u n e a u t r e force d e police en A n g l e t e r r e . 

139. L ' e n q u ê t e qu i s 'ensuivi t d é c l e n c h a u n e g r a n d e c o n t r o v e r s e , q u i 

d u r e e n c o r e a u j o u r d ' h u i . M . S t a l k e r fut re levé d e sa miss ion le 29 m a i 

1986 et r e m p l a c é p a r M. S a m p s o n , lui auss i h a u t f onc t i onna i r e de police 

n o n o r ig ina i r e d ' I r l a n d e du N o r d . A u c u n des r a p p o r t s ne fut r e n d u publ ic . 

D a n s u n e b rève d é c l a r a t i o n d u 25 j a n v i e r 1988, Y Attorney-Général r évé la 

q u e d e s f au t e s ava i en t é t é d é c o u v e r t e s et a n n o n ç a q u e le D P P avai t 

déc idé q u e l ' i n t é r ê t g é n é r a l n e jus t i f i a i t p a s q u e les pol ic iers fussen t 

poursu iv i s p o u r o b s t r u c t i o n à la j u s t i c e . 
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140. La C o u r e s t i m e q u e l ' e n q u ê t e p e u t pa s se r p o u r avoir é té 

su f f i s ammen t i n d é p e n d a n t e , m ê m e si l ' i n spec t eu r g é n é r a l d e la R U C , 

p o u r qui les r a p p o r t s et les d o c u m e n t s re la t i fs à l ' e n q u ê t e é t a i e n t la 

p r o p r i é t é de la R U C , s e m b l e en p a r t i e r e sponsab l e d u sort ayan t é t é 

r é se rvé a u x d i t s r a p p o r t s . O n ne s a u r a i t en r e v a n c h e c o n s i d é r e r q u e 

l ' e n q u ê t e ai t p rog re s sé avec la cé lé r i t é vou lue . Il a u r a fallu t ro is a n s e t 

n e u f mois p o u r qu 'e l l e d é b o u c h e sur u n e d é c l a r a t i o n d e v a n t le p a r l e m e n t . 

P r è s de c inq mois s ' écou lè ren t e n t r e la r e m i s e d u r a p p o r t p r é l i m i n a i r e d e 

M. S t a lke r à l ' i n spec teu r g é n é r a l de la R U C , le 18 s e p t e m b r e 1985, et sa 

t r a n s m i s s i o n p a r l ' i n spec t eu r a u D P P , le 15 février 1986. A p r è s la mise à 

l ' écar t de M . S t a lke r , le 29 m a i 1986, M. S a m p s o n e u t beso in d ' e n c o r e dix 

mois p o u r r e m e t t r e la d e r n i è r e p a r t i e de son r a p p o r t , le 10 avri l 1997. 

Enfin, il fallut a t t e n d r e neu f mois s u p p l é m e n t a i r e s a v a n t q u e VAttorney-

General i n fo rme le p a r l e m e n t d e ce t t e affaire. 

141. De p lus , les r a p p o r t s et l eu r s conc lus ions n ' a y a n t pas é t é pub l i é s , 

ni d a n s l e u r i n t é g r a l i t é ni p a r e x t r a i t s , on n e s a u r a i t c o n s i d é r e r q u e le 

pub l ic a pu e x e r c e r u n c o n t r ô l e q u e l c o n q u e sur l ' e n q u ê t e . Sans d o u t e ce 

m a n q u e de t r a n s p a r e n c e a-t-il e x a c e r b é les p r é o c c u p a t i o n s e x i s t a n t e s a u 

lieu d e les d i s s iper . A u c u n e ra i son n ' a é t é a v a n c é e p o u r e x p l i q u e r la 

décis ion se lon laque l le l ' i n t é r ê t g é n é r a l ne jus t i f i a i t pas l ' e n g a g e m e n t de 

p o u r s u i t e s , et a u c u n e voie ne p e r m e t t a i t de s 'é lever c o n t r e ce dé fau t de 

m o t i v a t i o n . 

V. L'enquête judiciaire 

142. En I r l a n d e du N o r d , c o m m e en A n g l e t e r r e et a u pays de Ga l l e s , 

les i nves t iga t ions sur u n d é c è s p e u v e n t p r e n d r e la fo rme d ' u n e e n q u ê t e 

j u d i c i a i r e : il s ' ag i t , au t r a v e r s d ' u n e p r o c é d u r e p u b l i q u e d i r igée p a r u n 

coroner, officier m i n i s t é r i e l i n d é p e n d a n t , qu i s iège h a b i t u e l l e m e n t avec u n 

j u r y , d ' é t a b l i r les c i r c o n s t a n c e s d ' u n décès su spec t . D a n s l ' a r r ê t McCann et 

autres ( p réc i t é , p . 49 , § 162), la C o u r a e s t i m é q u e l ' e n q u ê t e su r le d é c è s de 

t ro is su spec t s de l ' IRA a b a t t u s à G i b r a l t a r p a r le SAS avai t sa t is fa i t à 

l 'obl iga t ion p r o c é d u r a l e d é c o u l a n t d e l ' a r t ic le 2 ca r elle avai t c o m p o r t é 

un e x a m e n c o m p l e t d e s c i r c o n s t a n c e s des décès et ava i t p e r m i s aux 

p roches des v ic t imes d ' i n t e r r o g e r e t de c o n t r e - i n t e r r o g e r des t é m o i n s 

ayan t pa r t i c i pé à l ' opé ra t i on . 

En l ' e spèce , u n t rava i l d ' é t a b l i s s e m e n t des faits avai t dé jà é t é effectué 

pa r la ju r id ic t ion p é n a l e . Cel le-ci s ' é ta i t toutefo is e n s u i t e b o r n é e à 

r e c h e r c h e r qu i é t a i t p é n a l e m e n t r e s p o n s a b l e du décès de l ' un d e s 

p a s s a g e r s du véh icu le , l a i s san t de côté les a l l éga t i ons r e l a t ives à 

l ' ex i s t ence d ' u n e po l i t i que c o n s i s t a n t à é touffer les affaires et à t i r e r 

p o u r t ue r , su r l esque l les l ' e n q u ê t e i n d é p e n d a n t e de police s ' é ta i t 

p e n c h é e . La C o u r a r e c h e r c h é si l ' e n q u ê t e j u d i c i a i r e avai t p e r m i s u n 

e x a m e n publ ic et effectif de ces q u e s t i o n s . 
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Elle a conclu q u e si l ' e n q u ê t e j u d i c i a i r e ava i t b ien r e v ê t u u n c a r a c t è r e 

publ ic , elle avai t m a n q u é d 'effect iv i té , et ce à p l u s i e u r s é g a r d s . 

143. Ains i , son objet se l imi t a i t a u x fai ts d i r e c t e m e n t liés a u x décès en 

q u e s t i o n . D ' a p r è s la j u r i s p r u d e n c e i n t e r n e , le coroner doi t b o r n e r ses 

inves t iga t ions a u x é l é m e n t s qu i c o n s t i t u e n t la cause d u décès et ne pas 

les é t e n d r e a u x c i r c o n s t a n c e s p lus g é n é r a l e s . Si les j u r i d i c t i o n s i n t e r n e s 

a d m e t t e n t q u e l ' un des objectifs e s sen t i e l s de l ' e n q u ê t e j u d i c i a i r e est d e 

d i s s ipe r les r u m e u r s et les soupçons q u a n t à la m a n i è r e d o n t u n décès es t 

s u r v e n u , elles on t é g a l e m e n t j u g é q u ' u n e te l le e n q u ê t e n e deva i t p a s 

« d é r i v e r vers les e a u x t r o u b l e s d e la r u m e u r et de l ' a l l é g a t i o n » 

( p a r a g r a p h e s 75-76 c i -dessus) . La C o u r r e c o n n a î t q u ' u n e e n q u ê t e 

a p p r o f o n d i e su r des q u e s t i o n s d ' o p p o r t u n i t é ou des a l l éga t i ons d e 

complo t p e u t n e pas ê t r e n é c e s s a i r e ou ju s t i f i ée . E n l ' e spèce , tou te fo i s , 

des q u e s t i o n s g raves et l ég i t imes a v a i e n t su rg i . Le coroner en avai t fait 

é t a t d a n s ses p r o p o s a d r e s s é s a u j u r y le 5 m a i 1992: il avai t p réc isé q u ' u n 

p rocès ava i t dé jà eu l ieu a u p é n a l et qu ' i l m e n a i t u n e e n q u ê t e j u d i c i a i r e 

u n i q u e m e n t p a r c e qu ' i l é t a i t a p p a r u q u e de n o u v e a u x é l é m e n t s a v a i e n t 

p e u t - ê t r e é té d é c o u v e r t s p o s t é r i e u r e m e n t . Il lui fut toutefo is imposs ib le 

d ' o b t e n i r des copies d u r a p p o r t S t a l k e r et d u r a p p o r t S a m p s o n , a ins i q u e 

d ' a u t r e s d o c u m e n t s censés ê t r e liés à c e t t e affa i re , ca r la High Court, 

a p p r o u v a n t les ob jec t ions d e l ' i n s p e c t e u r g é n é r a l de la R U C , e s t i m a q u e 

la d ivu lga t i on de ces p ièces n ' é t a i t pas n é c e s s a i r e a u x fins de l ' e n q u ê t e 

j u d i c i a i r e . Le j u g e d e la High Court fit o b s e r v e r q u e c e t t e e n q u ê t e n ' é t a i t 

pas u n cad re a p p r o p r i é p o u r t r a i t e r c o n v e n a b l e m e n t les q u e s t i o n s 

r e l a t ives à u n e po l i t i que qu i cons i s t e r a i t à t i r e r p o u r t u e r . 

144. E n I r l a n d e du N o r d , u n e p e r s o n n e s o u p ç o n n é e d 'avoi r c a u s é u n 

décès fa isant l 'objet d ' u n e e n q u ê t e j u d i c i a i r e n e p e u t pas ê t r e obl igée à 

t é m o i g n e r d a n s le c a d r e d e celle-ci (a r t ic le 9 § 2 du code des coroners d e 

1963, p a r a g r a p h e 73 c i -dessus ) . D a n s la p r a t i q u e , l o r squ ' e s t m e n é e 

u n e e n q u ê t e su r l ' u sage de la force m e u r t r i è r e p a r les forces de s é c u r i t é 

e n I r l a n d e du N o r d , les pol ic iers ou les so lda t s c o n c e r n é s ne c o m p a r a i s s e n t 

pa s . En r e v a n c h e , les d é c l a r a t i o n s éc r i t e s ou p r o c è s - v e r b a u x d ' i n t e r 

r o g a t o i r e s son t a d m i s c o m m e é l é m e n t s de p r e u v e . E n l ' e spèce , les 

pol ic iers i m p l i q u é s d a n s la fusi l lade n ' a v a i e n t pas l 'ob l iga t ion d e 

c o m p a r a î t r e et ils s'y r e f u s è r e n t . Le b r i g a d i e r - c h e f M . e t les pol ic iers B. 

e t R. n ' o n t d o n c p a s é té i n t e r r o g é s au sujet de l eu r ve r s ion des fa i ts . 

L e u r s d é c l a r a t i o n s on t tou te fo is é t é mi ses à la d i spos i t ion d u coroner, m a i s 

elles ne lui on t pas p e r m i s d ' a p p r é c i e r c o n v e n a b l e m e n t la f iabil i té ou la 

c réd ib i l i t é des i n t é r e s s é s su r des po in t s de fait i m p o r t a n t s . C e t é l é m e n t a 

s apé la capac i t é de l ' e n q u ê t e à é t ab l i r les faits liés a u décès et d o n c à 

a t t e i n d r e l 'un des objectifs d é c o u l a n t de l ' a r t ic le 2 de la C o n v e n t i o n (voir 

é g a l e m e n t le p a r a g r a p h e 10 des P r inc ipes des N a t i o n s un i e s re la t i fs à la 

p r é v e n t i o n des exécu t i ons e x t r a j u d i c i a i r e s , c i té au p a r a g r a p h e 96 ci-

d e s s u s ) . 
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145. E n l ' e spèce , le verd ic t du j u r y pouva i t u n i q u e m e n t i n d i q u e r 

l ' i den t i t é d u dé fun t et la d a t e , le l ieu et la c a u s e d u décès ( p a r a g r a p h e 70 

c i -dessus) . E n A n g l e t e r r e et au pays d e Ga l l e s , de m ê m e q u ' à G i b r a l t a r , le 

j u r y p e u t r e n d r e d i f fé ren ts ve rd i c t s , et n o t a m m e n t celui d '« homic ide 

i l l éga l» . C o m m e la C o u r l 'a déjà re levé c i -dessus , l o r s q u ' u n j u r y 

d ' e n q u ê t e p r o n o n c e un tel ve rd ic t e n A n g l e t e r r e et au pays d e Ga l l e s , le 

D P P est t e n u d e r e c o n s i d é r e r t o u t e déc i s ion de c l a s s e m e n t s a n s su i t e e t 

d ' e x p o s e r ses mot i f s , l e sque l s p e u v e n t a lors ê t r e c o n t e s t é s d e v a n t u n 

t r i b u n a l . En l ' espèce , u n e p r o c é d u r e p é n a l e avai t dé jà eu l ieu. La seu le 

inc idence q u e l ' e n q u ê t e j u d i c i a i r e a u r a i t pu avoir su r l ' e n g a g e m e n t de 

nouvel les p o u r s u i t e s t i en t au fait q u e le coroner a u r a i t pu a d r e s s e r a u D P P 

u n r a p p o r t écr i t s'il avai t e s t i m é q u ' u n e inf rac t ion p é n a l e pouvai t avoir é t é 

c o m m i s e . T o u t e f o i s , il ne s e m b l e pas q u e le D P P a u r a i t é t é c o n t r a i n t de 

p r e n d r e u n e déc is ion en r é p o n s e à u n e te l le c o m m u n i c a t i o n ou de j u s t i f i e r 

p a r des mot i f s dé t a i l l é s son é v e n t u e l l e a b s e n c e de r é a c t i o n . L ' e n q u ê t e 

j u d i c i a i r e n ' é t a i t donc pas en m e s u r e d e j o u e r u n rô le effectif d a n s la 

mise en év idence ou la p o u r s u i t e d ' u n e inf rac t ion p é n a l e ayan t pu ê t r e 

c o m m i s e ; à cet é g a r d , il y a eu m a n q u e m e n t aux ex igences de l ' a r t ic le 2. 

146. Si nu l ne c o n t e s t e le c a r a c t è r e publ ic de l ' e n q u ê t e j u d i c i a i r e 

e f fec tuée , le r e q u é r a n t a l l ègue n é a n m o i n s q u e la facul té p o u r les 

m e m b r e s de sa famil le de p a r t i c i p e r à la p r o c é d u r e en t a n t q u e p r o c h e s 

p a r e n t s d u dé fun t s 'est t r o u v é e l a r g e m e n t é c o r n é e p a r l ' imposs ib i l i té 

d ' o b t e n i r l 'a ide j u r i d i c t i o n n e l l e d a n s le c a d r e d ' u n e e n q u ê t e j u d i c i a i r e et 

p a r la n o n - c o m m u n i c a t i o n des d o c u m e n t s avan t la p r o c é d u r e . 

L a C o u r obse rve n é a n m o i n s q u e , c o m m e les p r o c h e s p a r e n t s des 

v i c t imes i n t e r v e n u s d a n s l 'affaire McCann et autres, la famil le a é t é 

r e p r é s e n t é e p a r u n solicitor et u n consei l lors de l ' e n q u ê t e j u d i c i a i r e , et 

qu ' e l l e a bénéf ic ié de l 'a ide j u r i d i c t i o n n e l l e d a n s le c a d r e des d e m a n d e s 

d e con t rô l e j u r i d i c t i o n n e l y a f f é ren te s . O n ne s a u r a i t d o n c a f f i rmer q u e 

l ' absence d ' a i d e j u r i d i c t i o n n e l l e ait e m p ê c h é la famil le d u r e q u é r a n t d e 

bénéf ic ie r de l ' a s s i s t ance n é c e s s a i r e lors de l ' e n q u ê t e j u d i c i a i r e . 

147. E n ce qu i c o n c e r n e l 'accès a u x d o c u m e n t s , la famil le du dé fun t ne 

pouva i t à l ' époque o b t e n i r copie des d é c l a r a t i o n s a n t é r i e u r e s d ' u n t é m o i n 

q u ' a u m o m e n t d e la c o m p a r u t i o n de celui-ci d e v a n t le coroner. Te l l e é t a i t 

é g a l e m e n t la s i t u a t i o n d a n s l 'affaire McCann et autres, où la C o u r e s t i m a 

q u e cet é l é m e n t n ' ava i t pas s é r i e u s e m e n t e m p ê c h é les avoca t s d e s 

famil les d ' i n t e r r o g e r les t é m o i n s ( a r r ê t p r é c i t é , p . 49 , § 162). Il es t à 

n o t e r tou te fo is q u e d a n s l 'affaire McCann et autres l ' e n q u ê t e j u d i c i a i r e 

é t a i t à c e r t a i n s é g a r d s e x c e p t i o n n e l l e en r e g a r d des p r o c é d u r e s mises en 

œ u v r e en I r l a n d e du N o r d d a n s u n c e r t a i n n o m b r e d 'af fa i res (voir 

é g a l e m e n t les a r r ê t s du 4 m a i 2001 d a n s les affai res Hugh Jordan 

c. Royaume-Uni, n" 24746/94 , Kelly et autres c. Royaume-Uni, n" 30054/96 , e t 

Shanaghan c. Royaume-Uni, n" 37715 /97) . Le c a r a c t è r e p r o m p t et 

app ro fond i de l ' e n q u ê t e m e n é e d a n s l 'affaire McCann et autres ava i t 
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conva incu la C o u r q u e , p o u r l ' e s sen t ie l , les c i r c o n s t a n c e s e n t o u r a n t les 

faits ava ien t é t é e x a m i n é e s avec la p a r t i c i p a t i o n act ive de l ' e x p é r i m e n t é 

r e p r é s e n t a n t en j u s t i c e des r e q u é r a n t s . La C o u r avai t j u g é q u e le fait q u e 

les p r o c h e s n ' a v a i e n t pu a c c é d e r aux d o c u m e n t s n ' ava i t p a s , d a n s ce 

c o n t e x t e , c o n s t i t u é u n p r o b l è m e m a j e u r . D e p u i s c e t t e affa i re , tou te fo is , 

elle ins i s te d a v a n t a g e sur la néces s i t é d e faire p a r t i c i p e r les p r o c h e s 

p a r e n t s du dé fun t à la p r o c é d u r e et d e l e u r fourn i r des i n f o r m a t i o n s 

( a r r ê t Ogur p r é c i t é , § 92) . 

P a r a i l l eu r s , la C o u r no t e q u e , d e p u i s l ' e n q u ê t e S t e p h e n L a w r e n c e , la 

p r a t i q u e de non-d ivu lga t ion a p e r d u du t e r r a i n au R o y a u m e - U n i , pu i squ ' i l 

est d é s o r m a i s r e c o m m a n d é à la police de c o m m u n i q u e r les dépos i t i ons des 

t é m o i n s v ing t -hu i t j o u r s avan t l ' e n q u ê t e j u d i c i a i r e ( p a r a g r a p h e 78 ci-

d e s s u s ) . 

148. En l ' e spèce , on p e u t obse rve r q u e le dé fau t d ' accès aux 

d é p o s i t i o n s des t é m o i n s a é t é la cause d e p lu s i eu r s longs a j o u r n e m e n t s 

d e l ' e n q u ê t e j u d i c i a i r e . La p r o c é d u r e s 'en est t r ouvée a l longée d ' a u t a n t . 

L a C o u r e x a m i n e r a ce poin t p lus en dé t a i l d a n s le c o n t e x t e des r e t a r d s 

c o n s t a t é s ( p a r a g r a p h e 152 c i -dessous) . L ' i n c a p a c i t é d a n s l aque l l e les 

p r o c h e s de la v i c t ime se t r o u v a i e n t d e c o n s u l t e r u n e dépos i t i on t a n t q u e 

le t é m o i n n ' ava i t pas c o m p a r u d e v a n t le coroner doi t é g a l e m e n t ê t r e 

c o n s i d é r é e c o m m e ayan t c o m p l i q u é p o u r eux la p r é p a r a t i o n d e s 

i n t e r r o g a t o i r e s et la poss ibi l i té d 'y p a r t i c i p e r . L e u r s i t u a t i o n c o n t r a s t e de 

m a n i è r e f r a p p a n t e avec cel le de la R U C , qu i pouva i t se p e r m e t t r e u n e 

r e p r é s e n t a t i o n en j u s t i c e e t j o u i s s a i t d ' u n accès i l l imi té a u x d o c u m e n t s 

p e r t i n e n t s . La C o u r e s t i m e q u e le droi t p o u r les p r o c h e s du défunt d o n t 

la m o r t es t au c œ u r d e l ' e n q u ê t e de p a r t i c i p e r à la p r o c é d u r e r e q u i e r t q u e 

les m o d a l i t é s de celle-ci a s s u r e n t la néces sa i r e p r o t e c t i o n de l eu r s i n t é r ê t s , 

l e sque l s p e u v e n t ê t r e en conflit d i r ec t avec ceux des forces d e police ou d e 

s écu r i t é i m p l i q u é e s . O r la C o u r n ' e s t p a s conva incue q u e les i n t é r ê t s du 

r e q u é r a n t en t a n t q u e p r o c h e p a r e n t a i en t é té p r o t é g é s de m a n i è r e 

é q u i t a b l e ou a d é q u a t e à cet é g a r d . 

149. Il a é g a l e m e n t é t é a f f i rmé q u e les a u t o r i t é s on t f r é q u e m m e n t 

r e c o u r s , d a n s le c a d r e des e n q u ê t e s j u d i c i a i r e s , a u x cer t i f ica t s 

d ' i m m u n i t é d ' i n t é r ê t publ ic p o u r faire b a r r a g e à c e r t a i n e s q u e s t i o n s ou à 

la d ivu lga t ion de c e r t a i n s d o c u m e n t s . En l ' e spèce , le m i n i s t r e p o u r 

l ' I r l a n d e du N o r d dé l iv ra le 9 n o v e m b r e 1988 un cer t i f ica t c o u v r a n t 

n o t a m m e n t les m o y e n s de la R U C en m a t i è r e de c o n t r e - t e r r o r i s m e et les 

i n f o r m a t i o n s ou d o c u m e n t s d o n n a n t des p réc i s ions su r les o p é r a t i o n s de 

r e n s e i g n e m e n t . U n second cer t i f ica t fut é tab l i le 5 m a i 1994 p o u r 

e m p ê c h e r la d ivu lga t i on d e s r a p p o r t s S t a l k e r et S a m p s o n au motif, 

n o t a m m e n t , qu ' i l fallait p r o t é g e r l 'efficacité des u n i t é s spécia les et 

l ' i n t ég r i t é des o p é r a t i o n s de r e n s e i g n e m e n t . 

150. Il ne s e m b l e pas q u e le p r e m i e r cer t i f icat ait e m p ê c h é de poser d e s 

q u e s t i o n s p e r t i n e n t e s aux t é m o i n s . Q u a n t a u second, la C o u r r appe l l e q u e 
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l ' i n spec teu r g é n é r a l , qu i con t e s t a i t q u e les r a p p o r t s S t a l k e r et S a m p s o n 

pus sen t p r é s e n t e r un i n t é r ê t p o u r l ' e n q u ê t e j u d i c i a i r e , d é c l a r a q u e 

l ' en semble d e s dépos i t ions et é l é m e n t s d e p r e u v e recuei l l i s lors d e 

l ' e n q u ê t e ava ien t é t é t r a n s m i s au coroner ( p a r a g r a p h e 58 c i -dessus) . Lors 

d u p rocès d e v a n t la High Court, le j u g e Nicholson e s t i m a q u e t ous les 

d o c u m e n t s non d ivu lgués é t a i e n t des d é c l a r a t i o n s d 'op in ion , des c r i t i ques , 

des r e c o m m a n d a t i o n s , e tc . Le j u g e Nicholson ne s e m b l e pas avoir é t é en 

m e s u r e d ' e x a m i n e r l u i - m ê m e les r a p p o r t s p o u r vérif ier s'ils c o n t e n a i e n t 

ou n o n des é l é m e n t s p r é s e n t a n t un i n t é r ê t pour l ' e n q u ê t e j u d i c i a i r e . P a r 

a i l leurs , il fit obse rve r q u e r i en n ' e m p ê c h a i t M. T h o r b u r n de t é m o i g n e r 

d u r a n t l ' e n q u ê t e j u d i c i a i r e au sujet d ' é l é m e n t s t o u c h a n t a u x décès , 

l ' i n t é ressé é t a n t s i m p l e m e n t pr ivé d e la poss ibi l i té d e s ' a p p u y e r s u r les 

r a p p o r t s p o u r p r é s e n t e r au j u r y u n e «vue d ' e n s e m b l e » . La C o u r observe 

q u e si M . T h o r b u r n avai t c h e r c h é à t é m o i g n e r su r le c o n t e n u des 

r a p p o r t s , q u e l q u e sept ou hui t ans a p r è s leur r édac t i on , ses souven i r s 

n ' a u r a i e n t s a n s d o u t e pas é té t r è s préc is . Il est é g a l e m e n t p robab le q u e le 

G o u v e r n e m e n t s'y se ra i t opposé en i n v o q u a n t le cer t i f icat PII . 

151. La C o u r n 'es t pas en m e s u r e d 'a f f i rmer q u e les r a p p o r t s S t a lke r et 

S a m p s o n c o n t e n a i e n t d e s é l é m e n t s p r o p r e s à éc la i re r la q u e s t i o n d e 

l ' exis tence éven tue l l e d ' u n e pol i t ique cons i s t an t à t i r e r p o u r t u e r . Ma i s de 

sé r ieux indices d o n n e n t à p e n s e r que tel é ta i t le cas du r a p p o r t de M. S t a lke r : 

la R U C r e p r o c h a à celui-ci d 'avoir voulu m e n e r u n e nouvel le e n q u ê t e sur la 

fusillade en m a r g e de ses inves t iga t ions su r les e n t r a v e s au cours d e la 

j u s t i ce . D a n s sa déc l a r a t i on au p a r l e m e n t , VAttorney-General i nd iqua q u e le 

D P P avait e x a m i n é les r a p p o r t s et aussi les é l é m e n t s de p reuve c o n c e r n a n t 

la fusil lade. Q u o i qu ' i l en soit, les r a p p o r t s évoqua ien t des indices m o n t r a n t 

qu ' i l avait é té fait obs tac le au f o n c t i o n n e m e n t de la just ice et p r é s e n t a n t un 

lien avec les ques t ions g é n é r a l e s soulevées p a r l 'affaire. La C o u r e s t ime q u e 

d a n s ces condi t ions le coroner a é t é e m p ê c h é d ' e x a m i n e r c e r t a i n s é l é m e n t s 

p o t e n t i e l l e m e n t i m p o r t a n t s et n ' a donc pu m e n e r des inves t iga t ions 

effectives su r les ques t i ons ayan t surgi ap rès le procès péna l . 

152. Enfin, la C o u r a pr is en cons idé ra t ion les r e t a r d s accusés p a r la 

p r o c é d u r e . L ' e n q u ê t e j ud i c i a i r e fut o u v e r t e le 4 j u i n 1984, a p r è s la c lô tu re 

de la p r o c é d u r e péna le . Elle fut ensu i t e a journée p e n d a n t p lus ieurs pér iodes : 

- de s e p t e m b r e 1984 à n o v e m b r e 1988, le t e m p s q u e soit m e n é e à son 

t e r m e l ' e n q u ê t e i n d é p e n d a n t e de la police sous la r e s p o n s a b i l i t é d e 

M. S t a l k e r puis d e M. S a m p s o n ; 

- du 17 n o v e m b r e 1988 au 8 m a r s 1990, soit p e n d a n t u n e p é r i o d e 

d ' env i ron q u i n z e mois , le t e m p s qu ' i l soit s t a t u é s u r la c o n t e s t a t i o n 

é levée p a r la famil le d e l ' admiss ib i l i t é c o m m e m o y e n s d e p r e u v e d e s 

dépos i t i ons éc r i t e s fa i tes p a r les po l i c i e r s ; 

- du 20 ju i l l e t 1990 au 6 février 1992, soit p e n d a n t d ix -hu i t mois , le 

t e m p s qu ' i l soit s t a t u é s u r la c o n t e s t a t i o n de l ' admiss ib i l i t é des m ê m e s 

dépos i t i ons élevée d a n s u n e a u t r e a f f a i r e ; 
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- du 29 m a i 1992 au 28 m a i 1993, p e n d a n t u n an , le t e m p s qu ' i l soit 

s t a t u é s u r l ' appel i n t e r j e t é p a r la famil le c o n t r e la déc is ion l eu r a y a n t 

re fusé le d ro i t d e c o n s u l t e r u n e dépos i t i on ; 

- r e p r i s e le 31 j a n v i e r 1994, l ' e n q u ê t e j u d i c i a i r e fut p r e s q u e 

i m m é d i a t e m e n t a j o u r n é e , en r a i son d u d é s a c c o r d e n t r e le coroner et 

l ' i n s p e c t e u r g é n é r a l q u a n t à l ' o p p o r t u n i t é de d i v u l g u e r c e r t a i n s 

d o c u m e n t s . La p r o c é d u r e d e c o n t r ô l e j u r i d i c t i o n n e l p r i t fin le 11 j u i l l e t 

1994 et l ' e n q u ê t e j u d i c i a i r e fut a b a n d o n n é e q u e l q u e s mois p lus t a r d . 

153. La C o u r observe q u e c e r t a i n s de ces a j o u r n e m e n t s on t é t é 

d e m a n d é s p a r la famil le du r e q u é r a n t . Ils é t a i e n t liés p o u r l ' essent ie l à 

d e s r e c o u r s c o n c e r n a n t c e r t a i n s a spec t s p r o c é d u r a u x de l ' e n q u ê t e 

j u d i c i a i r e — en p a r t i c u l i e r l 'accès a u x d o c u m e n t s — q u e la famil le j u g e a i t 

d é t e r m i n a n t s p o u r sa capac i t é à p a r t i c i p e r à la p r o c é d u r e . Si les p r o c h e s 

p a r e n t s d u r e q u é r a n t on t a ins i l a r g e m e n t c o n t r i b u é a u x r e t a r d s c o n s t a t é s , 

ce la s ' exp l ique d a n s u n e c e r t a i n e m e s u r e p a r les diff icultés r e n c o n t r é e s 

p a r e u x p o u r p a r t i c i p e r à l ' e n q u ê t e j u d i c i a i r e ( c o n c e r n a n t la non -

c o m m u n i c a t i o n des dépos i t i ons des t é m o i n s , voir le p a r a g r a p h e 148 ci-

d e s s u s ) . O n ne s a u r a i t c o n s i d é r e r q u e le r e q u é r a n t ai t agi de façon 

d é r a i s o n n a b l e en e x e r ç a n t les r e c o u r s qu i s 'offraient à lui p o u r se 

p l a i n d r e desd i t s a s p e c t s de la p r o c é d u r e . 

154. La déc i s ion du coroner d ' a t t e n d r e l ' issue de l ' e n q u ê t e 

i n d é p e n d a n t e de police avai t dé j à e n g e n d r é un long r e t a r d . U n e te l le 

déc i s ion eû t s a n s d o u t e é t é j u s t i f i ée si c e t t e e n q u ê t e ava i t p e r m i s u n 

e x a m e n effectif des q u e s t i o n s r e s t é e s en s u s p e n s à l ' issue d e la p r o c é d u r e 

p é n a l e . O r la C o u r a c o n s t a t é c i -dessus q u e l ' e n q u ê t e d e police ava i t 

m a n q u é de cé l é r i t é e t de t r a n s p a r e n c e . De p lus , a lors q u e c e t t e e n q u ê t e 

s ' é ta i t a c h e v é e p a r u n e d é c l a r a t i o n p u b l i q u e fai te d e v a n t le p a r l e m e n t 

en j a n v i e r 1988, la r e p r i s e de l ' e n q u ê t e j u d i c i a i r e ne fut fixée q u ' a u 

14 n o v e m b r e 1988, soit p r e s q u e six a n s a p r è s les fa i ts . Les efforts 

dép loyés - en va in - p a r le coroner afin d ' o b t e n i r d e s d o c u m e n t s qu ' i l 

j u g e a i t i m p o r t a n t s p o u r l ' e n q u ê t e j u d i c i a i r e e x p l i q u e n t p o u r l eu r p a r t la 

pé r i ode de s t a g n a t i o n de s e p t e m b r e 1993 à m a i 1994. L o r s q u e l ' e n q u ê t e 

j u d i c i a i r e fut finalement a b a n d o n n é e p a r le coroner le 8 s e p t e m b r e 1994, 

p e u de t é m o i g n a g e s ava i en t é t é e n t e n d u s . 

155. O n ne s a u r a i t c o n s i d é r e r d a n s ces cond i t i ons q u e l ' e n q u ê t e 

j u d i c i a i r e se soit o u v e r t e p r o m p t e m e n t ou q u ' e l l e a i t p r o g r e s s é avec la 

cé l é r i t é vou lue ( c o n c e r n a n t l ' ex igence d e r a p i d i t é d é c o u l a n t de l ' a r t ic le 6 

§ 1 de la C o n v e n t i o n , voir , mutatis mutandis, l ' a r r ê t Scopelliti c. Italie du 

23 n o v e m b r e 1993, sé r ie A n° 278, p . 9, § 25) . La f r é q u e n c e et la d u r é e 

des a j o u r n e m e n t s i n t e r v e n u s a u t o r i s e n t à se d e m a n d e r si le s y s t è m e de 

l ' e n q u ê t e j u d i c i a i r e é t a i t , à l ' é p o q u e , s t r u c t u r e l l e m e n t c apab l e d e 

g a r a n t i r n o n s e u l e m e n t u n e p r o c é d u r e r a p i d e e t u n accès effectif p o u r la 

famil le du dé fun t , m a i s auss i la t r a n s m i s s i o n a u coroner d e s d o c u m e n t s 

don t il avai t beso in p o u r e x a m i n e r les q u e s t i o n s qu i se p o s a i e n t . 
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vi. La procédure civile 

156. La C o u r l 'a re levé p lus h a u t ( p a r a g r a p h e 118), la p r o c é d u r e civile 

offre en p r inc ipe u n c a d r e j u d i c i a i r e p e r m e t t a n t d ' é t a b l i r les fai ts , avec les 

g a r a n t i e s q u e ce la suppose . Elle p e u t d é b o u c h e r s u r u n c o n s t a t d ' i l l icéi té 

d ' u n ac te e t su r l 'octroi de d o m m a g e s et i n t é r ê t s . Elle ne s 'ouvre toutefo is 

q u ' à l ' in i t ia t ive d u r e q u é r a n t et non des a u t o r i t é s , et elle ne p e r m e t ni 

d ' iden t i f i e r ni de s a n c t i o n n e r l ' a u t e u r p r é s u m é d ' u n e inf rac t ion . Auss i ne 

peu t -e l l e ê t r e pr i se en c o m p t e d a n s l ' a p p r é c i a t i o n d u r e spec t p a r l 'E ta t de 

ses ob l iga t ions p r o c é d u r a l e s d é c o u l a n t de l ' a r t ic le 2 de la C o n v e n t i o n . 

vii. Conclusion 

157. La C o u r e s t i m e qu ' i l es t é tab l i e n l ' e spèce q u e la p r o c é d u r e m i s e 

en œ u v r e p o u r e n q u ê t e r su r le r e cou r s à la force m e u r t r i è r e p a r les 

pol ic iers a c o m p o r t é les déf ic iences s u i v a n t e s : 

- les pol ic iers e n q u ê t a n t s u r les faits m a n q u a i e n t d ' i n d é p e n d a n c e p a r 

r a p p o r t a u x pol ic iers i m p l i q u é s ; 

- le publ ic ne pouva i t e x e r c e r a u c u n c o n t r ô l e sur l ' e n q u ê t e 

i n d é p e n d a n t e m e n é e p a r la police a u sujet d e la fusi l lade, et la famil le de 

la v i c t ime ne r e ç u t pas les i n f o r m a t i o n s vou lues c o n c e r n a n t la p r o c é d u r e 

(a ins i , la déc is ion du D P P de n e pou r su iv r e à ce s t a d e a u c u n pol ic ier p o u r 

e n t r a v e ou t e n t a t i v e d ' e n t r a v e a u cour s d e la j u s t i c e n ' é t a i t pas m o t i v é e ) ; 

- l ' e n q u ê t e j u d i c i a i r e ne p e r m e t t a i t p a s de r e n d r e u n verd ic t ou de 

f o r m u l e r d e s conc lus ions suscep t ib l e s de j o u e r u n rô le effectif d a n s le 

d é c l e n c h e m e n t de p o u r s u i t e s p o u r t o u t e inf rac t ion p é n a l e ayan t pu ê t r e 

d é c o u v e r t e ; 

- les d é c l a r a t i o n s fa i tes a n t é r i e u r e m e n t p a r les t é m o i n s ne p o u v a i e n t 

ê t r e c o m m u n i q u é e s avan t la c o m p a r u t i o n de ceux-ci d e v a n t le coroner, ce 

qu i a sapé la c a p a c i t é d e la famil le du r e q u é r a n t à p a r t i c i p e r à l ' e n q u ê t e 

judic ia i re et c o n t r i b u é à d e longs a j o u r n e m e n t s ; 

- le cer t i f ica t PI I a eu p o u r effet d ' e m p ê c h e r le coroner d ' e x a m i n e r les 

p o i n t s liés a u x q u e s t i o n s q u i r e s t a i e n t e n s u s p e n s a p r è s le p r o c è s ; 

- les pol ic iers ayan t a b a t t u G e r v a i s e M c K e r r ne pouva i en t ê t r e 

c o n t r a i n t s à ven i r t é m o i g n e r d e v a n t le coroner; 

- l ' e n q u ê t e i n d é p e n d a n t e d e police n ' a p a s p r o g r e s s é avec la cé l é r i t é 

vou lue ; 

- l ' e n q u ê t e j u d i c i a i r e a t a r d é à c o m m e n c e r et n ' a pas p r o g r e s s é avec la 

cé l é r i t é vou lue . 

158. Le dé fau t d ' i n d é p e n d a n c e d e s i nves t i ga t ions d e la R U C et le 

m a n q u e d e t r a n s p a r e n c e de l ' e n q u ê t e m e n é e u l t é r i e u r e m e n t su r les 

obs t ac l e s q u e la police a u r a i t mis a u x d i t e s i nves t i ga t i ons p e u v e n t ê t r e 

cons idé r é s c o m m e é t a n t a u c œ u r d e s p r o b l è m e s a y a n t su rg i d a n s les 

p r o c é d u r e s consécu t ives . Les j u r i d i c t i o n s n a t i o n a l e s on t fait obse rve r q u e 



606 ARRÊT McKERR c. ROYAUME-UNI 

l ' e n q u ê t e j u d i c i a i r e n ' é t a i t p a s u n c a d r e a d é q u a t p o u r e x a m i n e r les 

q u e s t i o n s p lus g é n é r a l e s posées p a r l 'affaire. O r a u c u n e a u t r e p r o c é d u r e 

- p u b l i q u e et access ib le - ne p e r m e t t a i t d e c o m b l e r ces l a c u n e s . 

159. Il n ' a p p a r t i e n t pas à la C o u r de p r éc i s e r d a n s le dé t a i l que l l e s 

p r o c é d u r e s les a u t o r i t é s d e v r a i e n t a d o p t e r p o u r p e r m e t t r e u n e x a m e n 

a d é q u a t des c i r c o n s t a n c e s d a n s l e sque l l e s u n e p e r s o n n e a é t é t u é e p a r 

d e s a g e n t s de l 'E t a t . S'il a é t é fait r é f é r e n c e p a r e x e m p l e au s y s t è m e 

écossa is , d a n s l e q u e l l ' e n q u ê t e est m e n é e p a r un j u g e c o m p é t e n t a u 

p é n a l , rien ne di t qu ' i l n ' ex i s t e pas d ' a u t r e so lu t ion . O n ne peu t pas 

d a v a n t a g e a f f i rmer qu ' i l f aud ra i t u n e p r o c é d u r e unif iée r é p o n d a n t à 

t o u t e s les ex igences . L a C o u r e s t i m e q u e lo r sque l ' é t a b l i s s e m e n t des 

fai ts , l ' e n q u ê t e j u d i c i a i r e e t l ' ac t ion p é n a l e sont confiés à des a u t o r i t é s 

d i s t i n c t e s ou p a r t a g é s e n t r e e l les , c o m m e en I r l a n d e d u Nord , les 

e x i g e n c e s de l ' a r t ic le 2 p e u v e n t n é a n m o i n s ê t r e sa t i s fa i tes si les 

p r o c é d u r e s en q u e s t i o n , t o u t en ve i l lan t à la pr i se e n c o m p t e d ' a u t r e s 

i n t é r ê t s l é g i t i m e s , te ls q u e la s écu r i t é n a t i o n a l e ou la p r o t e c t i o n d e 

p ièces i n t é r e s s a n t d ' a u t r e s e n q u ê t e s , offrent les g a r a n t i e s r equ i se s d e 

m a n i è r e access ible e t effective. En l ' e spèce , les p r o c é d u r e s e x i s t a n t e s ne 

m é n a g e a i e n t p a s u n j u s t e é q u i l i b r e . 

160. La C o u r obse rve q u e le m a n q u e d e t r a n s p a r e n c e et d 'effect ivi té 

c o n s t a t é plus h a u t va à l ' e n c o n t r e de l 'objectif de d i s s ipa t ion des soupçons 

et des r u m e u r s évoqué p a r les ju r id ic t ions n a t i o n a l e s . L ' ex i s t ence de 

p r o c é d u r e s a d é q u a t e s p e r m e t t a n t d e m e t t r e e n j e u la r e s p o n s a b i l i t é des 

a g e n t s d e l 'E ta t es t i n d i s p e n s a b l e p o u r p r é s e r v e r la conf iance d u publ ic e t 

r é p o n d r e a u x i n q u i é t u d e s l é g i t i m e s q u e p e u t su sc i t e r le r e c o u r s à la force 

m e u r t r i è r e . L ' a b s e n c e de te l les p r o c é d u r e s ne p e u t q u ' e x a c e r b e r les 

c r a i n t e s q u a n t à l ' ex i s t ence d e m o t i v a t i o n s i navouab l e s , comme 
l ' i l lus t r en t n o t a m m e n t les a r g u m e n t s du r e q u é r a n t fa isant é t a t d ' u n e 

po l i t ique qu i c o n s i s t e r a i t à t i r e r p o u r t u e r . 

161. La C o u r e s t i m e q u e l 'ob l iga t ion p r o c é d u r a l e i m p o s é e p a r 

l ' a r t i c le 2 d e la C o n v e n t i o n n ' a p a s é t é r e m p l i e et qu ' i l y a e u à ce t é g a r d 

v io la t ion de c e t t e d i spos i t ion . 

II. S U R LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 14 DE LA 

C O N V E N T I O N 

162. Le r e q u é r a n t invoque l ' a r t ic le 14 de la C o n v e n t i o n , qu i est a insi 
l i be l l é : 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée no tamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes aut res opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

aut re situation. » 
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163. Le r e q u é r a n t a l l ègue q u e les c i r cons t ances d a n s lesquel les son 

pè r e a é t é t u é r évè l en t u n e d i s c r i m i n a t i o n . Il a f f i rme q u ' e n t r e 1969 

et m a r s 1994, 357 p e r s o n n e s on t é té t uée s p a r des m e m b r e s d e s forces de 

sécu r i t é , l ' é c r a s a n t e m a j o r i t é des v i c t imes é t a n t d e s j e u n e s h o m m e s 

a p p a r t e n a n t à la c o m m u n a u t é ca tho l ique ou na t i ona l i s t e . La c o m p a r a i s o n 

avec le n o m b r e de p e r s o n n e s t u é e s a u sein de la c o m m u n a u t é p r o t e s t a n t e 

et le fait qu ' i l y a eu r e l a t i v e m e n t p e u de p o u r s u i t e s ( t r e n t e et u n e ) et 

s e u l e m e n t q u e l q u e s c o n d a m n a t i o n s ( q u a t r e au m o m e n t de l ' i n t roduc t ion 

de la p r é s e n t e r e q u ê t e ) m e t t r a i e n t en év idence un r ecour s d i s c r i m i n a t o i r e 

à la force m e u r t r i è r e a insi q u e l ' absence de p ro t ec t i on ju r id ique d ' u n e 

p a r t i e de la c o m m u n a u t é p o u r des mot i fs t e n a n t à l 'or igine n a t i o n a l e ou à 

l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e . 

164. Le G o u v e r n e m e n t r é t o r q u e à ce la q u e r i en ne p rouve q u ' a u c u n 

des a u t r e s décès s u r v e n u s en I r l a n d e du N o r d soit c o m p a r a b l e ou a i t 

r évé lé u n e q u e l c o n q u e di f férence de t r a i t e m e n t . Il e s t i m e q u e d e s 

s t a t i s t i q u e s b r u t e s (dont il c o n t e s t e a u d e m e u r a n t l ' exac t i t ude ) ne 

suffisent pas à p r o u v e r le b ien- fondé d ' a l l é g a t i o n s g é n é r a l e s de 

d i s c r i m i n a t i o n à l ' e n c o n t r e d e s c a t h o l i q u e s ou des n a t i o n a l i s t e s . 

165. L o r s q u ' u n e po l i t ique ou u n e m e s u r e g é n é r a l e a des effets 

e x a g é r é m e n t p ré jud ic iab les su r un g r o u p e pa r t i cu l i e r , il n 'es t pas exclu 

qu ' e l l e puisse ê t r e j u g é e d i s c r i m i n a t o i r e a lors m ê m e qu ' e l l e ne vise pas 

spéc i f i quemen t ce g r o u p e . Tou te fo i s , m ê m e si les s t a t i s t i q u e s font 

a p p a r a î t r e q u e la ma jo r i t é des p e r s o n n e s a b a t t u e s p a r les forces d e 

s écu r i t é a p p a r t e n a i e n t à la c o m m u n a u t é c a t h o l i q u e ou n a t i o n a l i s t e , la 

C o u r e s t i m e q u e des d o n n é e s n u m é r i q u e s ne suffisent pas en e l l e s - m ê m e s 

à m e t t r e en év idence u n e p r a t i q u e pouvan t ê t r e qual i f iée de 

d i s c r i m i n a t o i r e au sens de l 'a r t ic le 14. Elle n e d ispose d ' a u c u n é l é m e n t de 

p r e u v e qui lui p e r m e t t e de d i r e q u e l 'un q u e l c o n q u e de ces homic ides -

h o r m i s les q u a t r e qu i on t d o n n é lieu à d e s c o n d a m n a t i o n s - a i m p l i q u é u n 

r ecou r s i l légal ou excessif à la force p a r les m e m b r e s des forces de s écu r i t é . 

166. La C o u r conc lu t qu ' i l n 'y a pas eu v io la t ion de l ' a r t ic le 14 de la 

C o n v e n t i o n . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L ' A R T I C L E 13 DE LA 
C O N V E N T I O N 

167. Le r e q u é r a n t se p l a in t de n 'avoi r d i sposé d ' a u c u n r ecou r s effectif 
p o u r faire é t a t d e ses gr iefs . Il i nvoque l ' a r t ic le 13 de la C o n v e n t i o n , qu i est 
a insi libellé : 

«Tome personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d 'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles. » 
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168. Le r e q u é r a n t renvoie à ses a r g u m e n t s c o n c e r n a n t les a s p e c t s 

p r o c é d u r a u x d e l ' a r t ic le 2 d e la C o n v e n t i o n et s o u t i e n t q u ' o u t r e le 

v e r s e m e n t d ' u n e i n d e m n i t é là où il é che t l ' a r t ic le 13 exige d e s 

inves t iga t ions app ro fond i e s et effectives p r o p r e s à c o n d u i r e à 

l ' ident i f ica t ion et à la p u n i t i o n des r e s p o n s a b l e s e t c o m p o r t a n t un accès 

effectif d u p l a i g n a n t à la p r o c é d u r e d ' e n q u ê t e . 

169. Le G o u v e r n e m e n t af f i rme q u e les gr iefs fo rmulés su r le t e r r a i n de 

l ' a r t ic le 13 son t soit p r é m a t u r é s soit m a l fondés . Il p r é t e n d q u e la 

c o m b i n a i s o n des p r o c é d u r e s access ib les - au n o m b r e d e s q u e l l e s 

f i gu ra i en t l ' ac t ion civile t ou jou r s p e n d a n t e et l ' e n q u ê t e j u d i c i a i r e - a 

fourni d e s r ecou r s effectifs. 

170. Se lon la j u r i s p r u d e n c e d e la C o u r , l ' a r t i c le 13 d e la C o n v e n t i o n 

g a r a n t i t l ' ex i s t ence en d ro i t i n t e r n e d ' u n r ecou r s p e r m e t t a n t d e s'y 

p réva lo i r des d ro i t s et l ibe r t é s d e la C o n v e n t i o n , tels qu ' i l s p e u v e n t s'y 

t r o u v e r c o n s a c r é s . L ' a r t i c l e 13 a donc p o u r c o n s é q u e n c e d ' ex ige r u n 

r e c o u r s i n t e r n e h a b i l i t a n t à e x a m i n e r le c o n t e n u d ' u n « g r i e f d é f e n d a b l e » 

fondé su r la C o n v e n t i o n et à offrir le r e d r e s s e m e n t a p p r o p r i é , m ê m e si les 

E t a t s c o n t r a c t a n t s j o u i s s e n t d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n q u a n t à 

la m a n i è r e de se c o n f o r m e r a u x ob l iga t ions q u e leur fait c e t t e d i spos i t ion . 

L a p o r t é e de l ' ob l iga t ion d é c o u l a n t de l ' a r t ic le 13 va r ie en fonct ion de la 

n a t u r e d u gr ief q u e le r e q u é r a n t fonde s u r la C o n v e n t i o n . Tou te fo i s , le 

r e c o u r s exigé p a r l ' a r t ic le 13 doi t ê t r e «effect i f» en p r a t i q u e c o m m e e n 

dro i t ( a r r ê t Aksoy c. Turquie d u 18 d é c e m b r e \996, Recueil 1996-VI, p . 2286, 

§ 9 5 ; a r r ê t Aydin c. Turquie d u 25 s e p t e m b r e 1997, Recueil 1997-VI, 

pp . 1895-1896, § 1 0 3 ; a r r ê t .Kaya p r é c i t é , pp . 329-330, § 106). 

171. D a n s des affaires c o n c e r n a n t le r e c o u r s à la force m e u r t r i è r e ou 

des m o r t s s u s p e c t e s , la C o u r a é g a l e m e n t i n d i q u é q u ' e u é g a r d à 

l ' i m p o r t a n c e f o n d a m e n t a l e d u dro i t à la p r o t e c t i o n de la vie l ' a r t ic le 13 

ex ige , o u t r e le v e r s e m e n t d ' u n e i n d e m n i t é là où il é c h e t , d e s 

i nves t i ga t ions app ro fond i e s et effectives p r o p r e s à c o n d u i r e à 

l ' iden t i f ica t ion et à la p u n i t i o n des r e s p o n s a b l e s du décès e t c o m p o r t a n t 

u n accès effectif d u p l a i g n a n t à la p r o c é d u r e d ' e n q u ê t e ( a r r ê t Kaya p r é c i t é , 

p p . 3 3 0 - 3 3 1 , § 107). D a n s u n c e r t a i n n o m b r e d ' a f fa i res , el le a j u g é qu ' i l y 

avai t eu v io la t ion d e l 'a r t ic le 13 d u fait q u ' a u c u n e e n q u ê t e j u d i c i a i r e 

effective n ' ava i t é t é m e n é e sur u n e m o r t s u s p e c t e , r e l evan t q u e les 

e x i g e n c e s de l ' a r t ic le 13 é t a i e n t p lus l a r g e s q u e l 'ob l iga t ion d ' e n q u ê t e r 

i m p o s é e p a r l ' a r t ic le 2 d e la C o n v e n t i o n (voir é g a l e m e n t les a r r ê t s 

p r é c i t é s Ergi, p . 1782, § 98, et Salman, § 123). 

172. Il est à n o t e r q u e ces affaires é t a i e n t l iées à la s i t u a t i o n q u i 

p r éva l a i t d a n s le Sud-Es t de la T u r q u i e , où les r e q u é r a n t s é t a i e n t d a n s 

u n e pos i t ion v u l n é r a b l e du fait d u conflit p e r s i s t a n t e n t r e les forces d e 

s é c u r i t é et le P a r t i d e s t r a v a i l l e u r s du K u r d i s t a n et où le m o y e n d ' o b t e n i r 

r é p a r a t i o n qu i l eu r é t a i t le p lus access ible cons i s ta i t à p o r t e r p l a i n t e 

a u p r è s du p r o c u r e u r , l eque l é t a i t t e n u d ' e n q u ê t e r su r les c r i m e s a l l égués . 
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D a n s le s y s t è m e t u r c , le p l a i g n a n t ava i t la facul té d ' i n t e r v e n i r d a n s t o u t e 

p r o c é d u r e p é n a l e et de d e m a n d e r d e s d o m m a g e s et i n t é r ê t s en cas de 

c o n d a m n a t i o n des p e r s o n n e s pour su iv ie s . La miss ion d ' é t a b l i s s e m e n t des 

faits don t é t a i t invest i le p r o c u r e u r é t a i t en o u t r e e s sen t i e l l e p o u r t o u t e 

ac t ion i n t e n t é e a u civil. D a n s les affaires en q u e s t i o n , il suffisait donc , 

aux fins d e l ' anc ien a r t i c le 26 ( d é s o r m a i s l ' a r t ic le 35 § 1) d e la 

C o n v e n t i o n , q u ' u n r e q u é r a n t se p l a i g n a n t d ' u n h o m i c i d e i l légal s ' ad re s se 

a u p r o c u r e u r . Du poin t d e vue t a n t d e la p r o c é d u r e q u e d e la p r a t i q u e , il y 

avai t a insi u n e r e l a t i on é t r o i t e e n t r e l ' e n q u ê t e p é n a l e e t les r e c o u r s q u e 

l ' e n s e m b l e du s y s t è m e j u r i d i q u e offrait au r e q u é r a n t . 

173. Le s y s t è m e j u r i d i q u e en v i g u e u r en I r l a n d e du N o r d est d i f fé ren t , 

et t o u t e app l i ca t i on de l ' a r t ic le 13 a u x c i r c o n s t a n c e s de fait p r o p r e s à u n e 

affaire r e l evan t d e c e t t e p a r t i e du R o y a u m e - U n i doi t en t en i r c o m p t e . U n 

r e q u é r a n t qu i d é n o n c e u n r e c o u r s i l légal à la force p a r d e s so lda t s ou d e s 

pol iciers a u R o y a u m e - U n i doi t en règ le g é n é r a l e é p u i s e r les r e c o u r s 

i n t e r n e s qu i s 'offrent à lui en e n g a g e a n t u n e ac t ion au civil; d a n s le 

c a d r e de celle-ci , le t r i b u n a l e x a m i n e r a les fai ts , d é t e r m i n e r a les 

r e sponsab i l i t é s e t , le cas é c h é a n t , a c c o r d e r a u n e i n d e m n i t é . C e t t e 

p r o c é d u r e civile est t o t a l e m e n t i n d é p e n d a n t e de t o u t e e n q u ê t e p é n a l e , et 

il n ' a p a s é t é m o n t r é q u e son efficacité d é p e n d e d e la m a n i è r e d o n t 

pa re i l l e e n q u ê t e ou les p o u r s u i t e s sont m e n é e s (voir, p a r e x e m p l e , 

Caraherc. Royaume-Uni ( d é c ) , n° 24520/94 , C E D H 2000-1). 

1 74. E n l ' e spèce , le r e q u é r a n t a e n g a g é u n e ac t ion a u civil, qu i es t 

d ' a i l l eu r s tou jours p e n d a n t e . L a C o u r n ' a re levé a u c u n é l é m e n t qu i soit 

d e n a t u r e à lui faire conc lu re q u e c e t t e ac t ion ne p e u t fou rn i r à 

l ' i n t é r e s sé le r e cou r s d é c r i t p lus h a u t a u q u e l il a d ro i t p o u r se p l a i n d r e 

d ' u n u s a g e excess i f de la force ( p a r a g r a p h e 118 c i -dessus ) . 

175. Q u a n t a u x griefs d u r e q u é r a n t re la t i f s à l ' e n q u ê t e des a u t o r i t é s 

su r le décès , ils on t é t é e x a m i n é s c i -dessus sous l ' ang le de l ' aspec t 

p r o c é d u r a l de l 'a r t ic le 2 ( p a r a g r a p h e s 122-161). La C o u r e s t i m e 

q u ' a u c u n e q u e s t i o n d i s t i nc t e n e se pose en l ' e spèce . 

176. La C o u r conc lu t qu ' i l n 'y a pas eu v io la t ion de l ' a r t ic le 13 de la 
C o n v e n t i o n . 

IV. SUR L ' A P P L I C A T I O N DE L ' A R T I C L E 41 D E LA C O N V E N T I O N 

177. Aux t e r m e s de l ' a r t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contractante ne permet d'effacer qu ' imparfai tement les 
conséquences de cet te violation, la Cour accorde à la part ie lésée, s'il y a lieu, une 
satisfaction équitable.» 
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A. D o m m a g e 

178. Le r e q u é r a n t r e v e n d i q u e u n e i n d e m n i t é p o u r l ' homic ide i l légal 

d o n t son p è r e , G e r v a i s e M c K e r r , a é t é v i c t i m e . 

179. Le G o u v e r n e m e n t c o n t e s t e qu ' i l y ai t lieu à i n d e m n i s a t i o n en 

l ' e spèce . 

180. La C o u r r appe l l e q u e , d a n s l 'affaire McCann et autres ( p r é c i t é e , 

p . 63 , § 219) , elle ava i t c o n s t a t é u n e v io la t ion m a t é r i e l l e d e l 'a r t ic le 2 de 

la C o n v e n t i o n et avai t conclu qu ' i l n ' ava i t p a s é t é d é m o n t r é q u e le 

m e u r t r e des t ro is su spec t s de 1TRA c o n s t i t u a i t u n r ecou r s à la force 

a b s o l u m e n t n é c e s s a i r e p o u r p r o t é g e r d e s ind iv idus c o n t r e u n e v io lence 

i l l éga le . T o u t e f o i s , elle avai t j u g é q u e les r e q u é r a n t s , qu i r e p r é s e n t a i e n t 

les d é f u n t s , ne pouva i en t p r é t e n d r e à u n e r é p a r a t i o n p o u r d o m m a g e 

m a t é r i e l ou m o r a l , « e u é g a r d a u fait q u e les t ro is t e r r o r i s t e s s u s p e c t s 

a b a t t u s ava ien t l ' i n t en t ion de d é p o s e r u n e b o m b e à G i b r a l t a r » . 

181. La s i t ua t i on en l ' espèce est d i f f é ren te d a n s la m e s u r e où la C o u r 

n ' a f o r m u l é a u c u n e conc lus ion s u r la l éga l i t é ou la p r o p o r t i o n n a l i t é d u 

r e c o u r s à la force m e u r t r i è r e qu i a t u é G e r v a i s e M c K e r r , ni su r les 

c i r c o n s t a n c e s de fait — n o t a m m e n t les ac t iv i t és du dé fun t ayan t pu 

c o n d u i r e à sa m o r t v io len te - , q u e s t i o n s tou jours en s u s p e n s d a n s le 

c a d r e d e la p r o c é d u r e civile. E n c o n s é q u e n c e , il n 'y a pas m a t i è r e à 

r é p a r a t i o n de ce chef. En r e v a n c h e , la C o u r a c o n s t a t é q u e les a u t o r i t é s 

i n t e r n e s ava i en t m a n q u é à l eu r ob l iga t ion de m e n e r u n e e n q u ê t e r a p i d e e t 

effective su r les c i r c o n s t a n c e s du décès . Le r e q u é r a n t a d o n c dû é p r o u v e r 

d e la f r u s t r a t i o n , de la d é t r e s s e e t de l ' ango isse . La C o u r e s t i m e qu ' i l a 

subi un p ré jud ice m o r a l q u e le c o n s t a t de v io la t ion de la C o n v e n t i o n n e 

suffit pas à c o m p e n s e r . 

182. S t a t u a n t en é q u i t é , la C o u r oc t ro ie a u r e q u é r a n t 1 0 0 0 0 l ivres 

s t e r l i n g ( G B P ) . 

B. F r a i s e t d é p e n s 

183. Le r e q u é r a n t r é c l a m e u n e s o m m e to t a l e de 36 437,50 G B P , qu i se 

d é c o m p o s e c o m m e s u i t : 17 625 G B P et 10 000 G B P ( t a x e su r la v a l e u r 

a jou tée (TVA) inc luse) p o u r les h o n o r a i r e s d e ses avoca t s (un senior 

counsel et un junior counsel) et 8 812,50 G B P (TVA inc luse) p o u r les 

h o n o r a i r e s de ses solicitors. 

184. Le G o u v e r n e m e n t t r ouve ces d e m a n d e s excess ives et observe q u e 

les q u e s t i o n s en j e u d a n s c e t t e affaire r e c o u v r e n t l a r g e m e n t cel les 

sou levées d a n s les a u t r e s affai res e x a m i n é e s en pa ra l l è l e . Il e s t i m e q u ' u n 

m o n t a n t de 15 000 G B P se ra i t r a i s o n n a b l e . 

185. La C o u r r a p p e l l e q u e c e t t e affaire a d o n n é l ieu à p l u s i e u r s sé r ies 

d ' o b s e r v a t i o n s éc r i t e s a ins i q u ' à u n e a u d i e n c e c o n t r a d i c t o i r e e t q u ' e l l e 

p e u t ê t r e c o n s i d é r é e c o m m e c o m p l e x e t a n t s u r le p l an des faits q u e s u r 
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le p l a n du d ro i t . C o m p a r a n t avec d ' a u t r e s affaires c o n c e r n a n t le 

R o y a u m e - U n i , elle e s t i m e n é a n m o i n s q u e les h o n o r a i r e s r é c l a m é s e n 

l ' espèce sont é levés et n ' e s t pas conva incue qu ' i l s so ien t r a i s o n n a b l e s 

q u a n t à l eu r t a u x . S t a t u a n t en é q u i t é et t e n a n t c o m p t e des m o n t a n t s 

déjà ve rsés à l ' i n t é re s sé au t i t r e de l ' a s s i s t ance j u d i c i a i r e a c c o r d é e p a r le 

Conse i l de l ' E u r o p e , elle a l loue au r e q u é r a n t 25 000 G B P , plus tout 

m o n t a n t p o u v a n t ê t r e dû au t i t r e de la T V A . 

C. I n t é r ê t s m o r a t o i r e s 

186. Se lon les i n f o r m a t i o n s don t la C o u r d i spose , le t a u x d ' i n t é r ê t légal 

app l i cab le au R o y a u m e - U n i à la d a t e d ' a d o p t i o n du p r é s e n t a r r ê t es t de 

7,5 % l 'an. 

PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

1. Dit qu ' i l y a eu v io la t ion d e l 'a r t ic le 2 d e la C o n v e n t i o n à ra i son des 

déf ic iences de la p r o c é d u r e d ' e n q u ê t e re la t ive au décès de 

G e r v a i s e M c K e r r ; 

2. Dit qu ' i l n 'y a pas eu v io la t ion de l ' a r t i c le 14 de la C o n v e n t i o n ; 

3. Dit qu ' i l n 'y a p a s eu v io la t ion de l ' a r t ic le 13 de la C o n v e n t i o n ; 

4. Dit 

a) q u e l 'E ta t d é f e n d e u r doi t v e r s e r au r e q u é r a n t , d a n s les t ro is mo i s à 

c o m p t e r du j o u r où l ' a r r ê t s e r a d e v e n u déf ini t i f c o n f o r m é m e n t à 

l 'ar t ic le 44 § 2 de la C o n v e n t i o n , les s o m m e s s u i v a n t e s , p lus tou t 

m o n t a n t p o u v a n t ê t r e dû au t i t r e d e la t a x e su r la v a l e u r a jou tée : 

i. 10 000 G B P (dix mil le livres s t e r l i ng ) p o u r d o m m a g e m o r a l ; 

ii. 25 000 G B P (vingt-c inq mil le l ivres s t e r l i ng ) p o u r frais et 

d é p e n s ; 

b) q u e ces m o n t a n t s s e r o n t à m a j o r e r d ' u n i n t é r ê t s i m p l e de 7,5 % l 'an 

à c o m p t e r de l ' exp i r a t ion d u d i t dé la i et j u s q u ' a u v e r s e m e n t ; 

5. Rejette la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le su rp lu s . 

Fa i t en ang la i s , pu is c o m m u n i q u é p a r écr i t le 4 m a i 2 0 0 1 , en a p p l i c a t i o n 

de l 'a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. D o u . É 

Gref f iè re 

J . - P . COSTA 

P r é s i d e n t 
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Lejourdu prononcé de l'arrêt M c K e r r , la Cour a rendu des arrêts dans 

trois affaires analogues. Outre les constats aussi opérés dans l'affaire 

M c K e r r , elle y a formulé des critiques particulières, notamment en ce 

qui concerne le rôle du DPP et l'enquête judiciaire. Certains passages 

des arrêts en question sont reproduits ici. 

* 
* * 

Extraits de l'arrêt H u g h J o r d a n c. R o y a u m e - U n i , 

n° 24746/94, 4 mai 2001 

(...) 

123. La C o u r ne m e t pas e n c a u s e l ' i n d é p e n d a n c e du D P P . Tou te fo i s , 

l o r s q u e l ' e n q u ê t e de pol ice susc i t e e l l e - m ê m e des d o u t e s q u a n t à son 

i n d é p e n d a n c e et ne se p r ê t e p a s au con t rô l e du publ ic , il i m p o r t e 

d a v a n t a g e q u e la p e r s o n n e d é c i d a n t s'il y a l ieu ou non d ' e n g a g e r des 

p o u r s u i t e s m o n t r e auss i u n e a p p a r e n c e d ' i n d é p e n d a n c e d a n s sa p r i se de 

déc i s ion . Le fait d e n ' e x p o s e r a u c u n m o t i f d a n s le c a d r e d ' u n e affaire 

c o n t r o v e r s é e a y a n t t r a i t à l ' usage de la force m e u r t r i è r e n e favorise pas 

la conf iance d u pub l i c . De p lus , ce la pr ive la famil le de la v i c t ime d ' u n 

accès à des i n f o r m a t i o n s s u r u n e q u e s t i o n c ruc ia le p o u r elle et e m p ê c h e 

t o u t e c o n t e s t a t i o n de la décis ion d e v a n t les t r i b u n a u x . 

124. En l ' e spèce , P e a r s e J o r d a n a é t é a b a t t u a lors qu ' i l n ' é t a i t pas 

a r m é . C ' e s t u n e s i t u a t i o n qu i , p o u r r e p r e n d r e les t e r m e s employés p a r 

les j u r i d i c t i o n s n a t i o n a l e s , ex ige u n e exp l i ca t ion . O r le r e q u é r a n t n ' a pas 

é t é i n fo rmé d e s r a i sons p o u r l e sque l l e s le D P P a cons idé ré q u e la fusi l lade 

n e révé la i t a u c u n e inf rac t ion p é n a l e et ne m é r i t a i t pas q u e des p o u r s u i t e s 

so ien t e n g a g é e s à l ' encon t r e du pol ic ier c o n c e r n é . A u c u n e déc i s ion 

m o t i v é e n ' es t v e n u e a s s u r e r à u n publ ic p r é o c c u p é q u e la p r é é m i n e n c e 

du d ro i t avai t b i en é t é r e s p e c t é e . Pa re i l d é f a u t d e m o t i v a t i o n ne s a u r a i t 

ê t r e j u g é c o m p a t i b l e avec les ex igences d é c o u l a n t de l ' a r t ic le 2 q u e si les 

i n f o r m a t i o n s r e q u i s e s é t a i e n t access ib les p a r u n a u t r e b ia is . O r te l n ' e s t 

p a s le cas . 

(...) 

132. La C o u r observe tou te fo i s q u ' à l ' i n s ta r des p r o c h e s p a r e n t s des 

v i c t imes d a n s l 'affaire McCann et autres le r e q u é r a n t a é t é r e p r é s e n t é p a r 

u n solicitor et un consei l t o u t a u long d e l ' e n q u ê t e j u d i c i a i r e , b i en q u e 

l ' o b t e n t i o n de l ' a ide j u r i d i c t i o n n e l l e ne soit d e v e n u e poss ible p o u r u n e 

e n q u ê t e j u d i c i a i r e en I r l a n d e du N o r d q u e le 25 ju i l l e t 2000 

1. Note du greffe : des passages similaires figurent dans les arrêts Kelly et autres c. Royaume-Uni 
et Shanaghan c. Royaume-Uni (n" 30054/96 et 37715/97, 4 mai 2001). 
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( p a r a g r a p h e 67 c i -dessus ) . P a r a i l l eu r s , il a bénéf ic ié de pare i l l e a ide p o u r 

les d e m a n d e s d e con t rô l e j u r i d i c t i o n n e l f o r m u l é e s p a r lui d a n s le c a d r e de 

l ad i t e e n q u ê t e . C e l a d i t , il a p p a r a î t q u e la p r o c é d u r e a d e fait é t é a j o u r n é e 

d u 19 n o v e m b r e 1997 au 1" n o v e m b r e 1999, soit d u r a n t p r è s d e d e u x a n s , 

en a t t e n d a n t l ' i ssue d ' u n e affaire p e n d a n t e qu i c o n c e r n a i t la poss ib i l i té 

p o u r les fami l les d ' o b t e n i r l ' a ide j u r i d i c t i o n n e l l e d a n s le c a d r e d ' u n e 

e n q u ê t e j u d i c i a i r e . Si l 'on n e p e u t d a n s ces cond i t i ons a f f i rmer q u e 

l ' absence d ' a i d e j u r i d i c t i o n n e l l e ait e m p ê c h é le r e q u é r a n t de bénéf ic ie r 

d e l ' a s s i s t ance n é c e s s a i r e lors de l ' e n q u ê t e j u d i c i a i r e , il r e s t e q u e la 

q u e s t i o n d e l ' a ide j u r i d i c t i o n n e l l e a l a r g e m e n t c o n t r i b u é à a l l o n g e r la 

d u r é e de la p r o c é d u r e . L a C o u r e x a m i n e r a ce poin t p lus en dé t a i l d a n s le 

c o n t e x t e de la l e n t e u r d e la p r o c é d u r e ( p a r a g r a p h e s 136-140). 

(...) 

136. Enf in , la C o u r a p r i s en c o n s i d é r a t i o n les r e t a r d s a c c u s é s p a r 

la p r o c é d u r e . L ' e n q u ê t e j u d i c i a i r e s 'ouvr i t le 4 j a n v i e r 1995, soi t p lus 

d e v i n g t - c i n q m o i s a p r è s le d é c è s de P e a r s e J o r d a n . Le coroner fut 

i n f o r m é le 29 n o v e m b r e 1993 qu ' i l n 'y a u r a i t p a s de p o u r s u i t e s , m a i s 

la R U C n e t r a n s m i t les d o c u m e n t s re la t i f s à l ' a f fa i re q u e le 

4 n o v e m b r e 1994, soit p r e s q u e u n a n a p r è s . A u c u n e e x p l i c a t i o n n ' a 

é t é d o n n é e p o u r ce r e t a r d . 

L ' e n q u ê t e jud ic ia i re n ' a tou jours p a s c o n n u son a b o u t i s s e m e n t à la d a t e 

d ' a d o p t i o n d u p r é s e n t a r r ê t , c ' es t -à -d i re p lus de hu i t a n s et q u a t r e mois 

a p r è s les fai ts cons idé ré s . Elle a é t é en ta i l l ée d e t o u t e u n e sé r ie 

d ' a j o u r n e m e n t s : 

- Le 16 j a n v i e r 1995, la p r o c é d u r e fut s u s p e n d u e à la d e m a n d e du 

r e q u é r a n t , afin de p e r m e t t r e a u D P P de r e c o n s i d é r e r sa déc is ion d e ne 

pas e n g a g e r d e p o u r s u i t e s . L a déc is ion néga t i ve fut c o m m u n i q u é e le 

14 février 1995. O r la r e p r i s e de l ' e n q u ê t e j u d i c i a i r e ne fut p r o g r a m m é e 

q u ' a u 12 j u i n 1995. 

- Le 2 j u i n 1995, il y eu t u n nouvel a j o u r n e m e n t à la d e m a n d e d u 

r e q u é r a n t , qu i avai t déc idé d ' e n g a g e r u n e p r o c é d u r e de con t rô l e 

j u r i d i c t i o n n e l en vue n o t a m m e n t de pouvoi r c o n s u l t e r les dépos i t i ons d e s 

t é m o i n s . La High Court r e j e t a la r e q u ê t e le 11 d é c e m b r e 1995, pu i s les 

d e m a n d e s d ' a p p e l et d ' a u t o r i s a t i o n d e faire appe l f o r m é e s p a r l ' i n t é r e s sé 

fu ren t é c a r t é e s r e s p e c t i v e m e n t p a r la C o u r d ' ap p e l le 28 j u i n 1996 et la 

C h a m b r e des lords le 20 m a r s 1997. 

- L ' e n q u ê t e j u d i c i a i r e é t a i t c e n s é e r e p r e n d r e le 1 e r d é c e m b r e 1997, 

m a i s il y eu t a u p a r a v a n t u n nouvel a j o u r n e m e n t en a t t e n d a n t l ' issue 

d ' u n e affaire suscep t ib l e d ' avo i r u n e i nc idence su r la poss ibi l i té d ' o b t e n i r 

l 'a ide j u r i d i c t i o n n e l l e d a n s le c a d r e d ' u n e e n q u ê t e j u d i c i a i r e . L 'affa i re en 

q u e s t i o n ne fut t r a n c h é e q u e le 16 m a r s 1999, et la r e p r i s e de l ' e n q u ê t e fut 

a lors p r o g r a m m é e a u 1 e r n o v e m b r e 1999. 

- L ' e n q u ê t e j u d i c i a i r e fut s u s p e n d u e u n e q u a t r i è m e fois le 13 oc tob re 

1999, le r e q u é r a n t a y a n t sollicité la d ivu lga t ion des dépos i t i ons en 
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s ' a p p u y a n t su r la po l i t ique n o u v e l l e m e n t i n t r o d u i t e en A n g l e t e r r e et a u 

pays d e Ga l l e s ( p a r a g r a p h e s 73-74 c i -dessus ) . U n e d ivu lga t i on p a r t i e l l e 

fut a c c o r d é e le 2 févr ier 2000 ou a u x a l e n t o u r s de c e t t e d a t e . Le 

r e q u é r a n t a f o r m é c o n t r e c e t t e déc is ion u n e d e m a n d e - t o u j o u r s 

p e n d a n t e - de con t rô l e ju r id i c t ionne l t e n d a n t à l ' ob t en t i on d ' u n e 

d ivu lga t i on c o m p l è t e . L ' e n q u ê t e j u d i c i a i r e n ' a p a s e n c o r e r ep r i s . 

137. La C o u r observe q u e lesdi t s a j o u r n e m e n t s fu ren t soll ici tés ou 

a c c e p t é s p a r le r e q u é r a n t . Ils é t a i e n t liés p o u r l ' e ssen t ie l à des r e c o u r s 

c o n c e r n a n t c e r t a i n s a spec t s p r o c é d u r a u x de l ' e n q u ê t e j u d i c i a i r e - e n 

p a r t i c u l i e r l 'accès a u x d o c u m e n t s — qu ' i l j ugea i t d é t e r m i n a n t s p o u r sa 

c a p a c i t é de p a r t i c i p e r à la p r o c é d u r e . Il es t à n o t e r q u e le con t rô l e 

j u r i d i c t i o n n e l qu i d o n n a l ieu à l ' a j o u r n e m e n t du 2 j u i n 1995 au 20 m a r s 

1997 ( leque l d u r a donc u n a n e t n e u f mois ) c o n c e r n a i t l 'accès à des 

d é p o s i t i o n s qu i on t à p r é s e n t é t é c o m m u n i q u é e s v o l o n t a i r e m e n t g r âce 

a u x p r o g r è s e n r e g i s t r é s d a n s ce qu i est p e r ç u c o m m e u n e p r a t i q u e 

s o u h a i t a b l e vis-à-vis des p r o c h e s d ' u n e v i c t i m e . P a r a i l l eu r s , on ne s a u r a i t 

j u g e r d é r a i s o n n a b l e le fait q u e le r e q u é r a n t ai t a ccep t é u n a j o u r n e m e n t e n 

a t t e n d a n t le d é n o u e m e n t d ' u n e affaire qu i é t a i t suscep t ib l e de d é b o u c h e r 

s u r l 'oc t ro i d e l ' a ide j u r i d i c t i o n n e l l e p o u r couvr i r ses frais d ' avoca t . La 

C o u r re lève q u e le f i n a n c e m e n t de la r e p r é s e n t a t i o n j u r i d i q u e d a n s le 

c a d r e d ' u n e e n q u ê t e j u d i c i a i r e en I r l a n d e du N o r d est d é s o r m a i s poss ible 

e n v e r t u d ' u n s y s t è m e officieux qu i r e c o n n a î t , se lon des c r i t è r e s 

p rov i so i res , q u e la famil le du dé fun t p e u t avoir beso in d ' u n e a s s i s t an ce 

j u r i d i q u e p o u r pouvoi r p a r t i c i p e r r é e l l e m e n t à l ' e n q u ê t e j u d i c i a i r e , q u e 

d e s i nves t i ga t ions effectives de l 'E ta t su r un décès p e u v e n t ê t r e 

n é c e s s a i r e s d a n s c e r t a i n e s c i r c o n s t a n c e s e t q u e l ' e n q u ê t e j u d i c i a i r e p e u t 

ê t r e le seul m o y e n de les m e n e r ( p a r a g r a p h e 67 c i -dessus) . 

138. S'il es t d o n c vra i q u e le r e q u é r a n t a l a r g e m e n t c o n t r i b u é a u x 

r e t a r d s c o n s t a t é s , cela décou le d a n s u n e c e r t a i n e m e s u r e des diff icultés 

r e n c o n t r é e s p a r la famil le p o u r p a r t i c i p e r à l ' e n q u ê t e j u d i c i a i r e 

( c o n c e r n a n t l ' ab sence d ' a ide j u r i d i c t i o n n e l l e et la n o n - c o m m u n i c a t i o n des 

dépos i t i ons d e s t é m o i n s , voir les p a r a g r a p h e s 132 et 134 c i -dessus ) . O n ne 

s a u r a i t j u g e r d é r a i s o n n a b l e le fait q u e le r e q u é r a n t ai t e x e r c é les r e c o u r s 

qu i s 'offraient à lui p o u r se p l a i n d r e desd i t s a s p e c t s p r o c é d u r a u x . La C o u r 

obse rve q u e le coroner, qu i es t r e s p o n s a b l e de la c o n d u i t e d e la p r o c é d u r e , 

a c c e p t a ces a j o u r n e m e n t s . Le fait q u e ceux-c i e u s s e n t é t é sol l ici tés p a r le 

r e q u é r a n t ne d i spensa i t p a s les a u t o r i t é s de faire p r e u v e d e la cé l é r i t é 

vou lue ( c o n c e r n a n t l ' ex igence de r a p i d i t é d é c o u l a n t de l ' a r t ic le 6 § 1 de la 

C o n v e n t i o n , voir , mutatis mutandis, l ' a r r ê t Scopelliti c. Italie du 23 n o v e m b r e 

1993, sé r ie A n" 278 , p . 9, § 25) . Si de longs a j o u r n e m e n t s son t cons idé r é s 

c o m m e jus t i f i és p o u r g a r a n t i r à la famil le d e la v ic t ime u n e p r o c é d u r e 

é q u i t a b l e , cela inc i te à se d e m a n d e r si le s y s t è m e d e l ' e n q u ê t e j u d i c i a i r e 

é t a i t , à l ' époque c o n s i d é r é e , s t r u c t u r e l l e m e n t c a p a b l e de g a r a n t i r u n e 

p r o c é d u r e r a p i d e et u n accès effectif p o u r la famil le du dé fun t . 
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139. M ê m e en d e h o r s des pé r i odes où elle é t a i t s u s p e n d u e , l ' e n q u ê t e 

j u d i c i a i r e n ' a pas p r o g r e s s é avec la cé l é r i t é r e q u i s e . La C o u r se r é fè re au 

r e t a r d avec l eque l elle a d é b u t é et au dé la i (pa r d e u x fois s u p é r i e u r à 

hu i t mois) qu i s 'est écoulé a v a n t q u e sa r e p r i s e ne soit p r o g r a m m é e à 

l ' issue des a j o u r n e m e n t s . 

140. Eu é g a r d a u x c o n s i d é r a t i o n s qu i p r é c è d e n t , le t e m p s pr is p a r 

l ' e n q u ê t e j u d i c i a i r e o u v e r t e en l ' espèce ne s a u r a i t ê t r e j u g é c o m p a t i b l e 

avec l 'ob l iga t ion q u e l ' a r t ic le 2 de la C o n v e n t i o n fait à l 'E ta t d e vei l ler à 

ce q u e les inves t iga t ions su r les m o r t s s u s p e c t e s so ient m e n é e s 

p r o m p t e m e n t et avec la cé l é r i t é vou lue . 

(...) 
142. La C o u r e s t i m e qu ' i l es t é tab l i en l ' espèce q u e la p r o c é d u r e mise 

en œ u v r e p o u r e n q u ê t e r su r le r e cou r s à la force m e u r t r i è r e p a r le pol ic ier 

a c o m p o r t é les déf ic iences su ivan t e s : 

- les pol ic iers e n q u ê t a n t s u r les faits m a n q u a i e n t d ' i n d é p e n d a n c e p a r 

r a p p o r t aux pol ic iers i m p l i q u é s ; 

- le pub l ic ne pouva i t e x e r c e r a u c u n c o n t r ô l e s u r les mot i fs p o u r 

l e sque l s le D P P avai t déc idé de ne p o u r s u i v r e a u c u n policier , et la famil le 

de la v i c t ime ne fut j a m a i s i n f o r m é e d e ceux-ci ; 

- le pol icier ayan t a b a t t u P e a r s e J o r d a n ne pouva i t ê t r e c o n t r a i n t à 

ven i r t é m o i g n e r d e v a n t le coroner; 

- l ' e n q u ê t e j u d i c i a i r e ne p e r m e t t a i t p a s de r e n d r e un verd ic t ou de 

f o r m u l e r d e s conc lus ions suscep t ib l e s de j o u e r u n rôle effectif d a n s le 

d é c l e n c h e m e n t de p o u r s u i t e s p o u r t o u t e inf rac t ion p é n a l e ayan t pu ê t r e 

d é c o u v e r t e ; 

- la famil le de la v i c t ime ne pouva i t o b t e n i r l 'a ide j u r i d i c t i o n n e l l e p o u r 

se faire r e p r é s e n t e r et les d é c l a r a t i o n s fai tes a n t é r i e u r e m e n t p a r les 

t é m o i n s ne p o u v a i e n t ê t r e c o m m u n i q u é e s avan t la c o m p a r u t i o n de ceux-

ci d e v a n t le coroner, ce qu i a s a p é la c a p a c i t é d u r e q u é r a n t à p a r t i c i p e r à 

l ' e n q u ê t e j u d i c i a i r e et c o n t r i b u é à de longs a j o u r n e m e n t s ; 

- l ' e n q u ê t e j u d i c i a i r e a t a r d é à c o m m e n c e r et n ' a pas p r o g r e s s é avec la 

cé l é r i t é vou lue . 

(...) 

Extraits de l'arrêt K e l l y e t a u t r e s c. R o y a u m e - U n i , 

M " 30054/96, 4 mai 2001 

(...) 
130. Enfin, la C o u r a pr is e n c o n s i d é r a t i o n les r e t a r d s accusés p a r la 

p r o c é d u r e . L ' e n q u ê t e j u d i c i a i r e s 'ouvri t le 30 m a i 1995, soit p lus de hu i t 

a n s a p r è s les décès . B ien q u e la décis ion du D P P de ne pas e n g a g e r de 

p o u r s u i t e s e û t é t é r e n d u e le 22 s e p t e m b r e 1988, la R U C ne t r a n s m i t les 

d o c u m e n t s au coroner q u e le 9 m a i 1990. A u c u n e exp l i ca t ion n ' a é t é d o n n é e 
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p o u r ce r e t a r d . Il y e u t e n s u i t e u n e sér ie d ' a j o u r n e m e n t s a v a n t l ' o u v e r t u r e 

d e l ' e n q u ê t e j u d i c i a i r e , qu i s ' acheva au bou t de q u e l q u e s j o u r s , le 2 j u i n 

1995. Les a j o u r n e m e n t s fu ren t les s u i v a n t s : 

- L ' e n q u ê t e jud ic i a i r e é ta i t censée d é b u t e r le 24 s e p t e m b r e 1990. Le 

6 s e p t e m b r e 1990, le coroner a c c e p t a u n a j o u r n e m e n t sollicité p a r les 

r e q u é r a n t s d a n s l ' a t t e n t e de la décis ion s u r l 'affaire Devine, qui concerna i t la 

q u e s t i o n de l 'accès de p roches p a r e n t s aux dépos i t ions des t é m o i n s . L'affaire 

Devine fut t r a n c h é e le 6 février 1992, soit envi ron seize mois plus t a rd . 

- Le coroner c o n s e n t i t à u n nouvel a j o u r n e m e n t le t e m p s q u e soit 

e x a m i n é u n r e c o u r s j u r i d i c t i o n n e l fo rmé d a n s le c a d r e des e n q u ê t e s 

j u d i c i a i r e s m e n é e s a u sujet des décès de M M . M c K e r r , T o m a n et B u r n s , 

e t qu i posa i t la q u e s t i o n de l 'accès a u x d o c u m e n t s consu l t é s p a r les 

t é m o i n s p o u r se r a f r a î ch i r la m é m o i r e . La p r o c é d u r e en q u e s t i o n pr i t fin 

le 28 m a i 1993, soit q u i n z e mois p lus t a r d . 

- L ' a j o u r n e m e n t fut p r o l o n g é en a t t e n d a n t qu ' i l soit s t a t u é , d a n s le 

c a d r e d e s e n q u ê t e s j u d i c i a i r e s M c K e r r , T o m a n et B u r n s , su r un inc iden t 

d e p r o c é d u r e c o n c e r n a n t l 'accès a u x r a p p o r t s S t a l k e r et S a m p s o n , 

s u p p o s é s t r a i t e r de q u e s t i o n s re la t ives à u n e po l i t ique c o n s i s t a n t à t i r e r 

p o u r t u e r . La p r o c é d u r e en q u e s t i o n p r i t fin le 20 avri l 1994, c ' es t -à -d i re 

onze mois p lus t a r d . O r l ' e n q u ê t e j u d i c i a i r e ne r ep r i t q u e le 30 m a i 1995, 

soit p lus d ' u n an a p r è s . 

131. La C o u r observe q u e lesdi ts a j o u r n e m e n t s fu ren t sol l ici tés ou 

a c c e p t é s p a r les r e q u é r a n t s . Ils é t a i e n t liés p o u r l ' e ssen t ie l à des r e c o u r s 

c o n c e r n a n t c e r t a i n s a spec t s p r o c é d u r a u x de l ' e n q u ê t e j u d i c i a i r e - en 

p a r t i c u l i e r l 'accès a u x d o c u m e n t s - qu ' i l s j u g e a i e n t d é t e r m i n a n t s p o u r 

l eu r c a p a c i t é de p a r t i c i p e r à la p r o c é d u r e . Il est à n o t e r q u e le con t rô l e 

j u r i d i c t i o n n e l qu i d o n n a l ieu à l ' a j o u r n e m e n t du 6 s e p t e m b r e 1990 au 

6 févr ier 1992 ( l eque l d u r a donc p lus d ' u n a n et q u a t r e mois ) c o n c e r n a i t 

l 'accès aux d é p o s i t i o n s d e s t é m o i n s , qu i son t d é s o r m a i s c o m m u n i q u é e s 

v o l o n t a i r e m e n t g r â c e a u x p r o g r è s e n r e g i s t r é s d a n s ce qu i est p e r ç u 

c o m m e u n e p r a t i q u e s o u h a i t a b l e vis-à-vis des p r o c h e s d ' u n e v i c t i m e . L a 

d e u x i è m e p r o c é d u r e j u d i c i a i r e é v o q u é e c i -dessus s 'est é g a l e m e n t conc lue 

p a r u n e déc is ion favorable aux fami l les , p u i s q u e les t r i b u n a u x ont j u g é 

q u e les coroners do iven t a u t o r i s e r l 'accès au t e x t e écr i t d e s d é p o s i t i o n s 

a n t é r i e u r e s c o n s u l t é p a r les t é m o i n s p o u r se ra f ra îch i r la m é m o i r e . P a r 

a i l l eu r s , on n e s a u r a i t j u g e r d é r a i s o n n a b l e le fait q u e les r e q u é r a n t s 

a i e n t a c c e p t é un a j o u r n e m e n t e n a t t e n d a n t l ' éven tue l l e d ivu lga t ion d e s 

r é s u l t a t s d ' u n e e n q u ê t e i n d é p e n d a n t e de police c e n s é e p o r t e r su r d e s 

q u e s t i o n s r e l a t ives à u n e po l i t ique d é l i b é r é e des forces de s écu r i t é 

c o n s i s t a n t à fa i re u s a g e de la force m e u r t r i è r e . 

132. S'il est d o n c vrai q u e les r e q u é r a n t s ont l a r g e m e n t c o n t r i b u é a u 

r e t a r d mis à ouvr i r l ' e n q u ê t e j ud i c i a i r e , cela décou le d a n s u n e c e r t a i n e 

m e s u r e des difficultés r e n c o n t r é e s p a r la famille p o u r p a r t i c i p e r à la 

p r o c é d u r e ( c o n c e r n a n t la n o n - c o m m u n i c a t i o n des dépos i t ions des t é m o i n s , 
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voir les p a r a g r a p h e s 127-128 c i -dessus) . O n ne s au ra i t j u g e r d é r a i s o n n a b l e 

le fait q u e les r e q u é r a n t s a i e n t t e n u c o m p t e des r ecou r s exercés p o u r 

c o n t e s t e r lesdi ts a spec t s p r o c é d u r a u x de l ' e n q u ê t e j ud i c i a i r e . La C o u r 

observe q u e le coroner, qu i é ta i t r e sponsab le d e la condu i t e de la p r o c é d u r e , 

a c c e p t a ces a j o u r n e m e n t s . Le fait qu ' i l s eus sen t é té sollicités p a r les 

r e q u é r a n t s ne d i spensa i t pas les a u t o r i t é s d e faire p r e u v e de la cé lé r i t é 

voulue ( conce rnan t l ' ex igence de r ap id i t é d é c o u l a n t de l 'ar t ic le 6 § 1 d e la 

C o n v e n t i o n , voir, mutatis mutandis, l ' a r rê t Scopelliti c. Italie d u 23 n o v e m b r e 

1993, sér ie A n° 278, p . 9, § 25) . Si de longs a j o u r n e m e n t s sont cons idé rés 

c o m m e jus t i f iés p o u r g a r a n t i r aux famil les des dé fun t s u n e p r o c é d u r e 

é q u i t a b l e , ce la inci te à se d e m a n d e r si le sy s t ème d e l ' e n q u ê t e jud ic i a i r e 

é ta i t , à l ' époque cons idé rée , s t r u c t u r e l l e m e n t c apab l e de g a r a n t i r u n e 

p r o c é d u r e r ap ide et un accès effectif p o u r les famil les conce rnées . 

133. M ê m e en d e h o r s des p é r i o d e s où elle é t a i t s u s p e n d u e , l ' e n q u ê t e 

j u d i c i a i r e n ' a pas p r o g r e s s é avec la cé l é r i t é r e q u i s e . L a C o u r se ré fè re a u 

r e t a r d avec l eque l elle a d é b u t é et au dé la i qu i s 'est écoulé avan t q u e sa 

r e p r i s e ne soit p r o g r a m m é e à l ' issue des a j o u r n e m e n t s . 

134. Eu é g a r d aux c o n s i d é r a t i o n s qu i p r é c è d e n t , le t e m p s pr is p a r 

l ' e n q u ê t e j u d i c i a i r e o u v e r t e en l ' espèce ne s a u r a i t ê t r e j u g é c o m p a t i b l e 

avec l 'ob l iga t ion q u e l ' a r t ic le 2 de la C o n v e n t i o n fait à l 'E t a t de vei l ler à 

ce q u e les i nves t iga t ions su r les m o r t s s u s p e c t e s so ient m e n é e s 

p r o m p t e m e n t e t avec la cé l é r i t é vou lue . 

(...) 

136. La C o u r e s t i m e qu ' i l es t é t ab l i en l ' espèce q u e la p r o c é d u r e m i s e 

e n œ u v r e p o u r e n q u ê t e r su r le r e cou r s à la force m e u r t r i è r e p a r les forces 

d e sécu r i t é a c o m p o r t é les déf ic iences s u i v a n t e s : 

- les pol ic iers e n q u ê t a n t su r les faits m a n q u a i e n t d ' i n d é p e n d a n c e p a r 

r a p p o r t aux forces de s écu r i t é i m p l i q u é e s ; 

- le publ ic ne pouvai t e x e r c e r a u c u n c o n t r ô l e s u r les mot i fs p o u r 

l e sque l s le D P P avai t déc idé de ne p o u r s u i v r e a u c u n so lda t , et les 

famil les des v i c t imes ne fu ren t j a m a i s i n f o r m é e s de ceux -c i ; 

- l ' e n q u ê t e j u d i c i a i r e ne p e r m e t t a i t p a s d e r e n d r e u n verd ic t ou de 

f o r m u l e r des conc lus ions suscep t ib l e s d e j o u e r u n rôle effectif d a n s le 

d é c l e n c h e m e n t de p o u r s u i t e s p o u r t o u t e inf rac t ion p é n a l e ayan t pu ê t r e 

d é c o u v e r t e ; 

- les so lda t s a y a n t a b a t t u les v i c t imes ne pouva i en t ê t r e c o n t r a i n t s à 

ven i r t é m o i g n e r d e v a n t le coroner; 

- les d é c l a r a t i o n s fai tes a n t é r i e u r e m e n t p a r les t é m o i n s ne p o u v a i e n t 

ê t r e c o m m u n i q u é e s avan t la c o m p a r u t i o n de ceux-ci d e v a n t le coroner, ce 

qu i a sapé la c a p a c i t é des r e q u é r a n t s à p a r t i c i p e r à l ' e n q u ê t e j u d i c i a i r e et 

c o n t r i b u é à d e longs a j o u r n e m e n t s ; 

- l ' e n q u ê t e j u d i c i a i r e a t a r d é à c o m m e n c e r et n ' a pas p r o g r e s s é avec la 

cé l é r i t é vou lue . 

(...) 
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Extraits de l'arrêt S h a n a g h a n c. R o y a u m e - U n i , 

n" 37715/97, 4 mai 2001 

(...) 

111. La p r é s e n t e affaire c o m p o r t e des é l é m e n t s p a r t i c u l i e r s . Il a a ins i 

é t é a d m i s q u e d e s p h o t o g r a p h i e s m o n t r a n t P a t r i c k S h a n a g h a n ava i en t é t é 

p e r d u e s p a r les forces d e s é c u r i t é d a n s d e s c i r c o n s t a n c e s s u s p e c t e s . 

D ' a p r è s c e r t a i n s t é m o i g n a g e s , P a t r i c k S h a n a g h a n avai t é t é m e n a c é d e 

m o r t p a r des pol ic iers a v a n t son décè s , e t d e s pol ic iers o n t , a p r è s les fa i ts , 

r e v e n d i q u é u n rôle d a n s l ' o r g a n i s a t i o n de l ' homic ide . A la su i t e d ' u n 

r e c o u r s d e la R U C c o n t e s t a n t l ' admiss ib i l i t é du t é m o i g n a g e de D.C . , la 

High Court j u g e a qu ' i l n ' a p p a r t e n a i t pas au coroner d ' e n t e n d r e d e s 

t é m o i g n a g e s re la t i f s à des m e n a c e s de m o r t q u e d e s pol ic iers a u r a i e n t 

p r o f é r é e s à l ' e n c o n t r e de P a t r i c k S h a n a g h a n avan t les fa i ts . Le coroner 

é c a r t a p a r la su i t e les d é c l a r a t i o n s fai tes p a r P a t r i c k S h a n a g h a n à ses 

solicitors a u sujet des m e n a c e s q u e des pol ic iers ava ien t p ro fé r ée s à son 

e n c o n t r e . Les j u r i d i c t i o n s n a t i o n a l e s on t s e m b l é e s t i m e r q u e le seul 

en jeu d e l ' e n q u ê t e j u d i c i a i r e é t a i t de d é c o u v r i r qu i avai t a p p u y é su r la 

d é t e n t e , et q u e , c o m m e il n ' é t a i t pas c o n t e s t é q u e P a t r i c k S h a n a g h a n 

é t a i t la cible d e t e r r o r i s t e s loyal i s tes , il n 'y ava i t p a s l ieu d ' é t e n d r e les 

i nves t i ga t ions à des q u e s t i o n s de col lus ion. L ' e n q u ê t e j u d i c i a i r e n ' a d o n c 

pas r é p o n d u à c e r t a i n e s p r é o c c u p a t i o n s g raves et l ég i t imes de la famil le et 

du publ ic . 

(...) 

119. Enf in , la C o u r a p r i s e n c o n s i d é r a t i o n les r e t a r d s accusés p a r la 

p r o c é d u r e . L ' e n q u ê t e jud ic ia i re s 'ouvri t le 26 m a r s 1996, soit p lus d e 

q u a t r e ans et d e m i a p r è s le décès de P a t r i c k S h a n a g h a n . Le 

G o u v e r n e m e n t af f i rme q u e le t e m p s mis p a r la R U C à envoyer le doss ie r 

au coroner, ce qu ' e l l e fit le 14 j a n v i e r 1994, é t a i t dû à sa l ou rde c h a r g e de 

t rava i l en m a t i è r e c r i m i n e l l e . La C o u r e s t i m e q u e cet a r g u m e n t ne suffit 

p a s à j u s t i f i e r qu ' i l n 'a i t pas é t é p r o c é d é à la t r a n s m i s s i o n d e s d o c u m e n t s 

p o u r u n e p r o c é d u r e j u d i c i a i r e i m p o r t a n t e . H o r m i s u n e r é f é r e n c e à des 

i nves t i ga t i ons c o m p l é m e n t a i r e s , dont la n a t u r e n ' a du r e s t e pas é t é 

p r éc i s ée , a u c u n e exp l i ca t ion n ' a é té d o n n é e p o u r le r e t a r d accusé a p r è s le 

t r a n s f e r t du doss ie r . U n e fois o u v e r t e , l ' e n q u ê t e j u d i c i a i r e se d é r o u l a s a n s 

dé l a i et a b o u t i t en l ' e space d ' un mois . 

(...) 

122. La C o u r e s t i m e qu ' i l es t é tab l i en l 'espèce q u e la p r o c é d u r e mise 

en œ u v r e p o u r e n q u ê t e r su r le r e cou r s à la force m e u r t r i è r e a c o m p o r t é les 

déf ic iences s u i v a n t e s : 

- il n ' a p a s é t é m o n t r é qu ' i l y a i t eu u n e e n q u ê t e p r o m p t e et effective 

su r les a l l éga t i ons de col lus ion f o r m u l é e s en r a p p o r t avec le décès de 

P a t r i c k S h a n a g h a n ; 
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- les pol ic iers e n q u ê t a n t su r les faits m a n q u a i e n t d ' i n d é p e n d a n c e p a r 

r a p p o r t a u x forces de s écu r i t é s o u p ç o n n é e s de compl ic i t é avec les 

p a r a m i l i t a i r e s loyal is tes ayan t c o m m i s l ' homic ide ; 

- le publ ic n e pouva i t e x e r c e r a u c u n con t rô l e su r les mot i f s p o u r 

lesque ls le D P P avai t déc idé de ne pas e n g a g e r de p o u r s u i t e s 

r e l a t i v e m e n t à u n e p r é t e n d u e co l lus ion ; 

- la p o r t é e de l ' e n q u ê t e j u d i c i a i r e exc lua i t les soupçons de compl ic i t é 

d ' a g e n t s des forces de s é c u r i t é d a n s la p r i se p o u r cible et le m e u r t r e de 

P a t r i c k S h a n a g h a n ; 

- l ' e n q u ê t e j u d i c i a i r e ne p e r m e t t a i t p a s d e r e n d r e un verd ic t ou de 

f o r m u l e r des conc lus ions suscep t ib l e s de j o u e r u n rôle effectif d a n s le 

d é c l e n c h e m e n t de p o u r s u i t e s p o u r t o u t e in f rac t ion p é n a l e ayan t pu ê t r e 

d é c o u v e r t e ; 

- les d é c l a r a t i o n s fai tes a n t é r i e u r e m e n t p a r les t é m o i n s ne pouva i en t 

ê t r e c o m m u n i q u é e s avan t la c o m p a r u t i o n d e ceux-ci d e v a n t le coroner, ce 

qu i a sapé la c a p a c i t é de la r e q u é r a n t e à p a r t i c i p e r à l ' e n q u ê t e j u d i c i a i r e ; 

- l ' e n q u ê t e jud ic ia i re a t a r d é à c o m m e n c e r . 

(...) 


