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I n t h e c a s e o f C y p r u s v. T u r k e y , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s , s i t t i ng as a G r a n d C h a m b e r 

c o m p o s e d of t he following j u d g e s : 
M r L . WlLDHABER, President, 
M r s E. P A L M , 

M r J . - P . COSTA, 
M r L . FERRARI B R A V O , 

M r L . C A F L I S C H , 

M r W. F U H R M A N N , 

M r K . J U N G W I E R T , 

M r M. FlSCHBACH 

M r B . Z U P A N C I C , 

M r s N . VAJIC, 
M r J . HEDIGAN, 
M r s M . TSATSA-NIKOLOVSKA, 

M r T . P A N T I R U , 

M r E. LEVITS , 

M r A. K O V L E R , 

M r K . F U A D , ad hoc judge in respect of Turkey, 
M r S. M A R C U S - H E L M O N S , ad hoc judge in respect of Cyprus, 

a n d also of M r M. DE SALVIA, Registrar, 
H a v i n g d e l i b e r a t e d in p r iva t e on 20 to 22 S e p t e m b e r 2000 a n d on 

21 M a r c h 2 0 0 1 , 
Del ivers t he following j u d g m e n t , which was a d o p t e d on t h e las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case was re fe r red to t he C o u r t , in accordance wi th the provisions 
appl icable pr ior to the e n t r y in to force of Protocol No. 1 1 to the Conven t i on 
for t h e P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) , by the G o v e r n m e n t of t h e Republ ic of C y p r u s (" the appl ican t 
G o v e r n m e n t " ) on 30 A u g u s t 1999 a n d by the E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) on 1 1 S e p t e m b e r 1999 (Article 5 § 4 of 
Protocol No. 11 a n d fo rmer Art ic les 47 a n d 48 of t he C o n v e n t i o n ) . 

2. T h e case o r i g i n a t e d in an a p p l i c a t i o n (no. 25781/94) a g a i n s t t h e 
R e p u b l i c of T u r k e y lodged w i t h t he C o m m i s s i o n u n d e r f o r m e r Ar t i c l e 24 
of t h e C o n v e n t i o n by t h e a p p l i c a n t G o v e r n m e n t on 22 N o v e m b e r 1994. 

3. T h e a p p l i c a n t G o v e r n m e n t a l l eged , wi th r e spec t to t h e s i t u a t i o n 
t h a t has ex i s t ed in C y p r u s s ince t he s t a r t of T u r k e y ' s mi l i t a ry o p e r a t i o n s 
in n o r t h e r n C y p r u s in J u l y 1974, t h a t t he G o v e r n m e n t of T u r k e y ( " the 
r e s p o n d e n t G o v e r n m e n t " ) have c o n t i n u e d to v io la te the C o n v e n t i o n 
n o t w i t h s t a n d i n g t he a d o p t i o n by the C o m m i s s i o n of r e p o r t s u n d e r 
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f o r m e r Ar t ic le 31 of t h e C o n v e n t i o n on 10 J u l y 1976 a n d 4 O c t o b e r 1983 
a n d the a d o p t i o n by t h e C o m m i t t e e of M i n i s t e r s of t he Counc i l of E u r o p e 
of r e so lu t ions t h e r e o n . T h e a p p l i c a n t G o v e r n m e n t re l ied in p a r t i c u l a r on 
Ar t i c les 1 to 11 a n d 13 of t h e C o n v e n t i o n as well as Ar t i c les 14, 17 a n d 18 
t a k e n in con junc t ion wi th t h e a f o r e m e n t i o n e d provis ions . T h e y f u r t h e r 
re l ied on Ar t i c l e s 1, 2 a n d 3 of Pro toco l N o . 1. 

T h e s e c o m p l a i n t s var ious ly re fe r to t h e following m a t t e r s : G r e e k -
Cypr io t mis s ing p e r s o n s a n d t h e i r r e la t ives ; t h e h o m e a n d p r o p e r t y of 
d i sp l aced p e r s o n s ; t h e r igh t of d i sp l aced G r e e k Cy p r i o t s to hold free 
e l ec t ions ; t h e l iving cond i t i ons of G r e e k Cypr i o t s in n o r t h e r n C y p r u s ; 
a n d t h e s i t u a t i o n of T u r k i s h Cypr io t s a n d the Gypsy c o m m u n i t y l iving in 
n o r t h e r n C y p r u s . 

4. T h e a p p l i c a t i o n was d e c l a r e d admis s ib l e by t h e C o m m i s s i o n on 
28 J u n e 1996. H a v i n g conc luded t h a t t h e r e was no bas i s on which a 
f r iendly s e t t l e m e n t could be s e c u r e d , it d r e w u p and a d o p t e d a r e p o r t on 
4 J u n e 1999 in which it e s t ab l i shed the facts a n d e x p r e s s e d an op in ion as to 
w h e t h e r the facts as found gave r ise to t he b r e a c h e s a l l eged by the 
a p p l i c a n t G o v e r n m e n t 1 . 

5. Before t h e C o u r t t he a p p l i c a n t G o v e r n m e n t w e r e r e p r e s e n t e d by 
t h e i r A g e n t , M r A. M a r k i d e s , A t t o r n e y - G e n e r a l of t he R e p u b l i c of 
C y p r u s . T h e r e s p o n d e n t G o v e r n m e n t w e r e r e p r e s e n t e d by t h e i r A g e n t , 
M r Z. Neca t ig i l . 

6. O n 20 S e p t e m b e r 1999 a p a n e l of t h e G r a n d C h a m b e r d e t e r m i n e d 
t h a t t h e case shou ld be dec ided by t h e G r a n d C h a m b e r (Rule 100 § 1 of 
t h e Ru les of C o u r t ) . 

7. T h e compos i t i on of t h e G r a n d C h a m b e r was d e t e r m i n e d a c c o r d i n g 
to t h e provis ions of Ar t ic le 27 §§ 2 a n d 3 of t he C o n v e n t i o n a n d R u l e 24 
( fo rmer ve r s ion) t a k e n in con junc t ion wi th R u l e s 28 a n d 29. 

8. M r R. T ü r m e n , t he j u d g e e l ec ted in r e spec t of T u r k e y , w i t h d r e w 
from s i t t i ng in t h e G r a n d C h a m b e r (Rule 28) . T h e r e s p o n d e n t 
G o v e r n m e n t accord ing ly a p p o i n t e d M r S. Dayioglu to sit as a n 
ad hoc j u d g e (Art ic le 27 § 2 of t h e C o n v e n t i o n a n d R u l e 29 § 1). 
Eol lowing a c h a l l e n g e by t h e a p p l i c a n t G o v e r n m e n t to t he p a r t i c i p a t i o n 
of M r Dayiog lu , the G r a n d C h a m b e r , on 8 D e c e m b e r 1999, n o t ed t h a t 
M r Dayioglu h a d c o m m u n i c a t e d to t h e P r e s i d e n t his i n t e n t i o n to 
w i t h d r a w from the case (Rule 28 §§ 3 a n d 4 ) . T h e r e s p o n d e n t 
G o v e r n m e n t s u b s e q u e n t l y a p p o i n t e d M r s N . F c r d i to sit as a n ad hoc 
j u d g e . 

Also on 8 D e c e m b e r 1999, t h e G r a n d C h a m b e r cons ide red objec t ions 
ra i sed by t h e r e s p o n d e n t G o v e r n m e n t to t he p a r t i c i p a t i o n of 

1. Note by the Registry. Extracts of the Commission's report and the five partly dissenting 
opinions at tached to it are reproduced as an annex to this judgment. 
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M r L. Louca ides , t h e j u d g e e l ec ted in r e s p e c t of C y p r u s . H a v i n g e x a m i n e d 
t h e ob jec t ions , t h e G r a n d C h a m b e r dec ided on t h e s a m e d a t e to r e q u e s t 
M r Louca ides to w i t h d r a w from the case (Rule 28 § 4 ) . T h e a p p l i c a n t 
G o v e r n m e n t s u b s e q u e n t l y a p p o i n t e d M r L. H a m i l t o n to sit as a n ad hoc 
j u d g e (Art icle 27 § 2 of t h e C o n v e n t i o n a n d Ru le 29 § 1). 

O n 29 M a r c h 2000, following ob jec t ions ra i sed by the a p p l i c a n t 
G o v e r n m e n t to t h e p a r t i c i p a t i o n of M r s Ferd i , t h e G r a n d C h a m b e r 
dec ided t h a t she was p r e v e n t e d from t a k i n g pa r t in t he c o n s i d e r a t i o n of 
t he case (Ru le 28 § 4 ) . T h e r e s p o n d e n t G o v e r n m e n t s u b s e q u e n t l y 
a p p o i n t e d M r K. F u a d to sit as ad hoc j u d g e . 

Fol lowing t h e d e a t h of M r H a m i l t o n on 29 N o v e m b e r 2000, t he A g e n t of 
t he a p p l i c a n t G o v e r n m e n t not if ied t h e R e g i s t r a r on 13 D e c e m b e r 2000 
t h a t his G o v e r n m e n t h a d a p p o i n t e d M r S. M a r c u s - H e l m o n s to sit as ad 
hoc j u d g e in his p lace . 

9. T h e p r o c e d u r e to be followed in t he case was d e t e r m i n e d by the 
P r e s i d e n t in c o n s u l t a t i o n wi th the A g e n t s a n d o t h e r r e p r e s e n t a t i v e s 
of t he p a r t i e s at a m e e t i n g held on 24 O c t o b e r 1999 (Rule 58 § 1). 
O n 24 N o v e m b e r 1999 t h e G r a n d C h a m b e r a p p r o v e d t h e P r e s i d e n t ' s 
p roposa l s c o n c e r n i n g t h e s u b s t a n t i v e a n d o r g a n i s a t i o n a l a r r a n g e m e n t s 
for t h e w r i t t e n a n d ora l p r o c e d u r e . 

10. In p u r s u a n c e of those a r r a n g e m e n t s , t he a p p l i c a n t G o v e r n m e n t 
filed t he i r m e m o r i a l w i th in t h e t ime- l imi t (31 M a r c h 2000) fixed by t h e 
P r e s i d e n t . By a l e t t e r d a t e d 24 Apri l 2000, a n d following the expi ry of t h e 
t ime- l imi t , t h e A g e n t of t he r e s p o n d e n t G o v e r n m e n t r e q u e s t e d leave to 
s u b m i t his m e m o r i a l before 24 J u l y 2000. O n 3 M a y 2000 the P r e s i d e n t , 
hav ing c o n s u l t e d t h e G r a n d C h a m b e r , a g r e e d to e x t e n d t h e t ime- l imi t for 
t h e s u b m i s s i o n by the r e s p o n d e n t G o v e r n m e n t of t h e i r m e m o r i a l to 5 J u n e 
2000, it be ing po in t ed ou t t h a t if t h e r e s p o n d e n t G o v e r n m e n t failed to 
s u b m i t t h e i r m e m o r i a l before t he exp i ry of t he n e w t ime- l imi t , t h e y 
would be cons ide r ed to have waived t he i r r igh t to s u b m i t a m e m o r i a l . 

Fol lowing the fa i lure of t he r e s p o n d e n t G o v e r n m e n t to comply w i t h t h e 
n e w t ime- l imi t , t h e P r e s i d e n t , by a l e t t e r d a t e d 16 J u n e 2000, i n f o r m e d t h e 
A g e n t s of b o t h G o v e r n m e n t s t h r o u g h t h e R e g i s t r a r t h a t t h e w r i t t e n 
p l ead ings w e r e now closed. A copy of the a p p l i c a n t G o v e r n m e n t ' s 
m e m o r i a l was s en t to t he A g e n t of t h e r e s p o n d e n t G o v e r n m e n t for 
i n f o r m a t i o n p u r p o s e s only. T h e P r e s i d e n t f u r t h e r i n f o r m e d the A g e n t s in 
t h e s a m e l e t t e r t h a t , wi th a view to t he h e a r i n g , a p r e p a r a t o r y m e e t i n g 
wi th t he A g e n t s of b o t h p a r t i e s would be he ld on 7 S e p t e m b e r 2000. 

1 1. O n 7 S e p t e m b e r 2000 t h e P r e s i d e n t m e t wi th t h e A g e n t a n d o t h e r 
r e p r e s e n t a t i v e s of the app l i can t G o v e r n m e n t in o r d e r to f inalise 
a r r a n g e m e n t s for t he h e a r i n g . T h e r e s p o n d e n t G o v e r n m e n t , a l t h o u g h 
invi ted , did not a t t e n d t h e m e e t i n g . 

12. T h e h e a r i n g took p lace in publ ic in t he H u m a n R i g h t s Bu i ld ing , 
S t r a s b o u r g , on 20 S e p t e m b e r 2000 (Rule 59 § 2) . T h e r e s p o n d e n t 
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G o v e r n m e n t did not notify t he C o u r t of t h e n a m e s of t he i r r e p r e s e n t a t i v e s 
in a d v a n c e of t h e h e a r i n g a n d w e r e no t p r e s e n t at t he h e a r i n g . In t h e 
a b s e n c e of sufficient cause for t h e fa i lure of t h e r e s p o n d e n t G o v e r n m e n t 
to a p p e a r , t he G r a n d C h a m b e r dec ided to p r o c e e d wi th t he h e a r i n g , b e i n g 
sa t is f ied t h a t such a cour se was c o n s i s t e n t w i t h t h e p r o p e r a d m i n i s t r a t i o n 
of j u s t i c e (Rule 64) . 

T h e P r e s i d e n t i n fo rmed the C h a i r m a n of t h e C o m m i t t e e of M i n i s t e r s 
of th is dec is ion in a l e t t e r d a t e d 21 S e p t e m b e r 2000. 

T h e r e a p p e a r e d before t h e C o u r t : 

(a) for the applicant Government 
M r A. M A R K I D E S , A t t o r n e y - G e n e r a l 

of t h e R e p u b l i c of C y p r u s , 
M r I. B R O W N L I E Q C , 

M r D . P A N N I C K Q C , 

M s C . PALLEY, B a r r i s t e r - a t - L a w , 
M r M. S H A W , B a r r i s t e r - a t - L a w , 
M r s S.M. J O A N N I D E S , Sen io r C o u n s e l 

of t h e R e p u b l i c of C y p r u s , 
M r P. POI .YVIOU, B a r r i s t e r - a t - L a w , 
M r P. SAINI, B a r r i s t e r - a t - L a w , 
M r N . E M I L I O U , C o n s u l t a n t , 

(b) for the respondent Government 
T h e r e s p o n d e n t G o v e r n m e n t did not a p p e a r . 

T h e C o u r t h e a r d a d d r e s s e s by M r M a r k i d e s , M r Brownl ie , M r Shaw, 
M r P a n n i c k a n d M r Polyviou. 

T H E F A C T S 

T H E C I R C U M S T A N C E S O F T H E CASE 

A. G e n e r a l c o n t e x t 

13. T h e c o m p l a i n t s r a i sed in th is a p p l i c a t i o n a r i se ou t of t h e T u r k i s h 
m i l i t a r y o p e r a t i o n s in n o r t h e r n C y p r u s in J u l y a n d A u g u s t 1974 a n d t h e 
c o n t i n u i n g division of t h e t e r r i t o r y of C y p r u s . At t h e t i m e of t he C o u r t ' s 
c o n s i d e r a t i o n of t he m e r i t s in Loizidou v. Turkey in 1996, t h e T u r k i s h 
mi l i t a ry p r e s e n c e a t t he m a t e r i a l t i m e was de sc r ibed in t he following 
t e r m s : 

Agent, 

Counsel, 
Adviser; 
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"16. Turkish armed forces of more than 30,000 personnel are stationed throughout 
the whole of the occupied area of northern Cyprus, which is constantly patrolled and has 
checkpoints on all main lines of communication. The army's headquar ters are in 
Kyrenia. The 28th Infantry Division is based in Asha (Assia) with its sector covering 
Famagusta to the Mia Milia suburb of Nicosia and with about 14,500 personnel. The 
39th Infantry Division, with about 15,500 personnel, is based at Myrtou village, and its 
sector ranges from Yerolakkos village to Lefka. TOURDYK (Turkish Forces in Cyprus 
under the Treaty of Guarantee) is stationed at O r t a Keuy village near Nicosia, with a 
sector running from Nicosia Internat ional Airport to the Pedhicos River. A Turkish 
naval command and outpost are based at Famagus ta and Kyrenia respectively. Turkish 
airforce personnel are based at Lcfkoniko, Krini and other airfields. The Turkish 
airforce is stationed on the Turkish mainland at Adana. 

17. The Turkish forces and all civilians enter ing military areas are subject to Turkish 
military courts, as stipulated so far as concerns T R N C citizens' by the Prohibited 
Military Areas Decree of 1979 (section 9) and Article 156 of the Constitution of the 
T R N C . " (Loizidou u. Turkey (merits) , judgment of 18 December 1996, Reports of 

Judgments and Decisions 1996-VI, p . 2223, §§ 16-17) 

14. A ma jo r d e v e l o p m e n t in t h e c o n t i n u i n g division of C y p r u s o c c u r r e d 
in N o v e m b e r 1983 wi th t h e p r o c l a m a t i o n of t he e s t a b l i s h m e n t of t he 
" T u r k i s h R e p u b l i c of N o r t h e r n C y p r u s " ( " T R N C " ) a n d t h e s u b s e q u e n t 
e n a c t m e n t of t he " T R N C C o n s t i t u t i o n " on 7 M a y 1985. 

T h i s d e v e l o p m e n t was c o n d e m n e d by the i n t e r n a t i o n a l c o m m u n i t y . O n 
18 N o v e m b e r 1983 t h e U n i t e d N a t i o n s Secur i ty Counc i l a d o p t e d 
R e s o l u t i o n 541 (1983) d e c l a r i n g t h e p r o c l a m a t i o n of t he e s t a b l i s h m e n t of 
t h e " T R N C " legal ly invalid a n d ca l l ing u p o n all S l a t e s no t to r ecogn i se any 
Cypr io t S t a t e o t h e r t h a n t he R e p u b l i c of C y p r u s . A s imi l a r call was m a d e 
by t h e Secur i ty Counc i l on 11 M a y 1984 in its R e s o l u t i o n 550 (1984) . In 
N o v e m b e r 1983 t h e C o m m i t t e e of M i n i s t e r s of t he Counc i l of E u r o p e 
d e c i d e d t h a t it c o n t i n u e d to r e g a r d t he g o v e r n m e n t of t h e R e p u b l i c of 
C y p r u s as t h e sole l e g i t i m a t e g o v e r n m e n t of C y p r u s a n d cal led for 
r e spec t for t h e sovere ign ty , i n d e p e n d e n c e , t e r r i t o r i a l i n t eg r i t y a n d un i ty 
of t he R e p u b l i c of C y p r u s . 

15. A c c o r d i n g to t h e r e s p o n d e n t G o v e r n m e n t , t h e " T R N C " is a 
d e m o c r a t i c a n d c o n s t i t u t i o n a l S t a t e wh ich is pol i t ical ly i n d e p e n d e n t of 
all o t h e r sovere ign S t a t e s i nc lud ing T u r k e y , a n d the a d m i n i s t r a t i o n in 
n o r t h e r n C y p r u s has b e e n set u p by t h e T u r k i s h - C y p r i o t peop le in t h e 
exerc i se of its r ight to s e l f - d e t e r m i n a t i o n a n d not by T u r k e y . 
N o t w i t h s t a n d i n g this view, only t h e Cypr io t g o v e r n m e n t is r ecogn i sed 
i n t e r n a t i o n a l l y as the g o v e r n m e n t of t h e R e p u b l i c of C y p r u s in t h e 
c o n t e x t of d i p l o m a t i c a n d t r e a t y r e l a t i ons a n d t h e w o r k i n g of 
i n t e r n a t i o n a l o r g a n i s a t i o n s . 

16. T h e U n i t e d N a t i o n s P e a c e k e e p i n g Force in C y p r u s ( U N F I C Y P ) 
m a i n t a i n s a buffer-zone. A n u m b e r of poli t ical in i t ia t ives have b e e n t a k e n 
a t t h e level of t h e U n i t e d N a t i o n s a i m e d a t s e t t l i n g t h e C y p r u s p r o b l e m on 
t h e basis of i n s t i t u t i ona l a r r a n g e m e n t s accep t ab l e to bo th s ides . T o this 
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end , i n t e r - c o m m u n a l ta lks have b e e n sponso red by t h e S e c r e t a r y - G e n e r a l 
of t he U n i t e d N a t i o n s a c t i n g u n d e r t he d i r ec t i on of t h e Secur i ty Counc i l . In 
th is connec t ion , t h e r e s p o n d e n t G o v e r n m e n t m a i n t a i n t h a t t he T u r k i s h -
Cypr io t a u t h o r i t i e s in n o r t h e r n C y p r u s have p u r s u e d t h e ta lks on t h e 
basis of w h a t t h e y cons ide r to be a l r eady a g r e e d pr inc ip les of b i -zonal i ty 
a n d b i - c o m m u n a l i t y wi th in t he f r a m e w o r k of a federa l C o n s t i t u t i o n . 
S u p p o r t for th i s basis of nego t i a t i on is found in t h e U N Sec re t a ry -
G e n e r a l ' s Set of I dea s of 15 J u l y 1992 a n d t h e U N Secur i ty Counc i l 
r e so lu t ions of 26 A u g u s t 1992 a n d 25 N o v e m b e r 1992 conf i rming t h a t a 
federa l so lu t ion s o u g h t by b o t h sides will be " b i - c o m m u n a l " a n d "bi-zonal" . 

F u r t h e r m o r e , a n d of r e l evance to t he i n s t a n t app l i ca t ion , in 1981 t h e 
U n i t e d N a t i o n s C o m m i t t e e on M i s s i n g P e r s o n s ( C M P ) was set u p to 
"look in to cases of p e r s o n s r e p o r t e d mi s s ing in t h e i n t e r - c o m m u n a l 
fighting as well as in t he even t s of J u l y 1974 a n d a f t e r w a r d s " a n d " t o 
d r a w u p c o m p r e h e n s i v e lists of m i s s ing p e r s o n s of b o t h c o m m u n i t i e s , 
specifying as a p p r o p r i a t e w h e t h e r they a r e sti l l alive or d e a d , a n d in t h e 
l a t t e r case a p p r o x i m a t e t i m e s of d e a t h " . T h e C M P has no t yet c o m p l e t e d 
its i nves t iga t ions . 

B. T h e p r e v i o u s i n t e r - S t a t e a p p l i c a t i o n s 

17. T h e even t s of J u l y a n d A u g u s t 1974 a n d the i r a f t e r m a t h gave r ise 
t o t h r e e p rev ious app l i ca t i ons by the a p p l i c a n t G o v e r n m e n t a g a i n s t t h e 
r e s p o n d e n t S t a t e u n d e r f o r m e r Ar t ic le 24 of t h e C o n v e n t i o n . T h e first 
(no . 6780/74) a n d second (no. 6950/75) app l i ca t i ons w e r e jo ined by t h e 
C o m m i s s i o n a n d led to t h e a d o p t i o n on 10 J u l y 1976 of a r e p o r t u n d e r 
f o r m e r Ar t ic le 31 of t he C o n v e n t i o n ( " the 1976 r e p o r t " ) in which t h e 
C o m m i s s i o n e x p r e s s e d t h e op in ion t h a t t he r e s p o n d e n t S t a t e h a d 
v io la ted Ar t ic les 2, 3 , 5, 8, 13 a n d 14 of t h e C o n v e n t i o n a n d Ar t ic le 1 of 
Pro tocol No. 1. O n 20 J a n u a r y 1979 the C o m m i t t e e of M i n i s t e r s of t h e 
Counc i l of E u r o p e in t u r n a d o p t e d , w i th r e f e r e n c e to a n e a r l i e r dec is ion 
of 21 O c t o b e r 1977, R e s o l u t i o n D H (79) 1 in which it e x p r e s s e d , inter alia, 
t h e convict ion t h a t " t h e e n d u r i n g p r o t e c t i o n of h u m a n r i g h t s in C y p r u s 
c a n only be b r o u g h t abou t t h r o u g h the r e - e s t a b l i s h m e n t of peace a n d 
conf idence b e t w e e n t h e two c o m m u n i t i e s ; a n d t h a t i n t e r - c o m m u n a l t a lks 
c o n s t i t u t e t he a p p r o p r i a t e f r a m e w o r k for r e a c h i n g a so lu t ion of t h e 
d i s p u t e " . In its r e so lu t i on t he C o m m i t t e e of M i n i s t e r s s t rong ly u r g e d t h e 
p a r t i e s to r e s u m e the ta lks u n d e r t h e ausp ices of t he S e c r e t a r y - G e n e r a l of 
t h e U n i t e d N a t i o n s in o r d e r to a g r e e u p o n so lu t ions on all a spec t s of t he 
d i s p u t e (see p a r a g r a p h 16 above ) . T h e C o m m i t t e e of M i n i s t e r s v iewed 
th i s decis ion as c o m p l e t i n g its c o n s i d e r a t i o n of t he case . 

T h e th i rd app l i ca t ion (no. 8007/77) lodged by the a p p l i c a n t 
G o v e r n m e n t was t h e subject of a fu r the r r e p o r t u n d e r f o r m e r Ar t ic le 31 
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a d o p t e d by t h e C o m m i s s i o n on 4 O c t o b e r 1983 ( " the 1983 r e p o r t " ) . In t h a t 
r e p o r t t he C o m m i s s i o n e x p r e s s e d t h e op in ion t h a t t he r e s p o n d e n t S t a t e 
was in b r e a c h of its ob l iga t ions u n d e r Ar t i c l e s 5 a n d 8 of t h e C o n v e n t i o n 
a n d Ar t ic le 1 of P ro toco l No . 1. O n 2 Apr i l 1992 t h e C o m m i t t e e of 
M i n i s t e r s a d o p t e d Reso lu t ion D H (92) 12 in r e spec t of t h e C o m m i s s i o n ' s 
1983 r e p o r t . In its r e so lu t ion t h e C o m m i t t e e of M i n i s t e r s l im i t ed i tself to a 
decis ion to m a k e t h e 1983 r e p o r t pub l ic a n d s t a t e d t h a t i ts c o n s i d e r a t i o n 
of t h e case was t h e r e b y c o m p l e t e d . 

C. T h e i n s t a n t a p p l i c a t i o n 

18. T h e i n s t a n t app l i ca t ion is t h e first to have b e e n r e fe r r ed to t h e 
C o u r t . In t h e i r m e m o r i a l , t he app l i can t G o v e r n m e n t r e q u e s t e d t he 
C o u r t to "dec ide a n d d e c l a r e t h a t t h e r e s p o n d e n t S t a t e is r e spons ib l e for 
c o n t i n u i n g v io la t ions a n d o t h e r v io la t ions of Ar t i c les 1, 2, 3 , 4, 5, 6, 8, 9, 10, 
11, 13, 14, 17 a n d 18 of t he C o n v e n t i o n a n d of Ar t i c les 1 a n d 2 of 
Pro toco l N o . 1". 

T h e s e a l l ega t i ons covered four b r o a d c a t e g o r i e s of c o m p l a i n t s : a l leged 
v io la t ions of t he r i gh t s of G r e c k - C y p r i o t m i s s ing p e r s o n s a n d t h e i r 
r e l a t ives ; a l l eged v io la t ions of t h e h o m e a n d p r o p e r t y r i g h t s of d i sp l aced 
p e r s o n s ; a l l eged v io la t ions of t he r i g h t s of enc laved G r e e k C y p r i o t s in 
n o r t h e r n C y p r u s ; a l leged v io la t ions of t h e r i gh t s of T u r k i s h Cy p r i o t s a n d 
t h e Gypsy c o m m u n i t y in n o r t h e r n C y p r u s . 

D . T h e C o m m i s s i o n ' s f i n d i n g s o f f a c t i n t h e i n s t a n t a p p l i c a t i o n 

19. T h e C o u r t cons ide r s it a p p r o p r i a t e at th is s t a g e to s u m m a r i s e t h e 
C o m m i s s i o n ' s f indings of fact in r e spec t of t he va r ious v io la t ions of t h e 
C o n v e n t i o n a l l eged by t h e a p p l i c a n t G o v e r n m e n t as well as t he e s sen t i a l 
a r g u m e n t s a d v a n c e d by bo th p a r t i e s a n d t h e d o c u m e n t a r y a n d o t h e r 
ev idence re l ied on by t h e C o m m i s s i o n . 

/. Alleged violations oj the rights qjr Greek-Cypriot missing persons and their 
relatives 

20. T h e a p p l i c a n t G o v e r n m e n t e s sen t i a l ly c l a imed in the i r app l i ca t i on 
t h a t abou t 1,491 G r e e k C y p r i o t s w e r e still m i s s ing t w e n t y y ea r s a f t e r t h e 
end of hos t i l i t ies . T h e s e p e r s o n s w e r e last s een alive in T u r k i s h cus tody 
and t he i r fa te has never b e e n a c c o u n t e d for by the r e s p o n d e n t S t a t e . 

2 1 . T h e r e s p o n d e n t G o v e r n m e n t m a i n t a i n e d in rep ly t h a t t h e r e was 
no proof t h a t a n y of t h e m i s s i n g p e r s o n s w e r e still al ive or w e r e b e i n g 
kep t in cus tody . In t h e i r p r inc ipa l submis s ion , t h e issues r a i sed by 
the a p p l i c a n t G o v e r n m e n t shou ld c o n t i n u e to be p u r s u e d w i th in t he 
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f r a m e w o r k of t he U n i t e d N a t i o n s C o m m i t t e e on M i s s i n g P e r s o n s (see 
p a r a g r a p h 16 above) r a t h e r t h a n u n d e r t h e C o n v e n t i o n . 

22. T h e C o m m i s s i o n p r o c e e d e d on t h e u n d e r s t a n d i n g t h a t i ts t a sk was 
not to e s t ab l i sh w h a t ac tua l ly h a p p e n e d to t he G r e e k - C y p r i o t pe r sons w h o 
w e n t mi s s ing following t h e T u r k i s h m i l i t a r y o p e r a t i o n s c o n d u c t e d in 
n o r t h e r n C y p r u s in J u l y a n d A u g u s t 1974. R a t h e r , it saw its t ask as o n e of 
d e t e r m i n i n g w h e t h e r or not t h e a l l eged fa i lure of t h e r e s p o n d e n t S t a t e t o 
clarify t h e facts s u r r o u n d i n g t h e d i s a p p e a r a n c e s c o n s t i t u t e d a c o n t i n u i n g 
v io la t ion of t h e C o n v e n t i o n . 

23 . T o t h a t end , t h e C o m m i s s i o n h a d p a r t i c u l a r r e g a r d to its e a r l i e r 
findings in its 1976 a n d 1983 r e p o r t s . It r eca l l ed t h a t in its 1976 r e p o r t it 
h a d s t a t e d t h a t it was widely a c c e p t e d t h a t a c o n s i d e r a b l e n u m b e r of 
C yp r io t s w e r e still m i s s ing as a r e su l t of t h e a r m e d conflict in C y p r u s a n d 
t h a t a n u m b e r of p e r s o n s d e c l a r e d to be m i s s i n g w e r e ident i f ied as G r e e k 
C ypr io t s t a k e n p r i s o n e r by t h e T u r k i s h a r m y . T h i s finding, in t h e 
C o m m i s s i o n ' s op in ion at t h e t i m e , c r e a t e d a p r e s u m p t i o n of T u r k i s h 
respons ib i l i ty for t h e fate of p e r s o n s shown to be in T u r k i s h cus tody . 
W h i l e n o t i n g t h a t ki l l ings of G r e e k - C y p r i o t civi l ians h a d occu r r ed on a 
l a rge sca le , t h e C o m m i s s i o n also c o n s i d e r e d a t t h e t i m e of i ts 1976 r e p o r t 
t h a t it was u n a b l e to a s c e r t a i n w h e t h e r , a n d u n d e r w h a t c i r c u m s t a n c e s , 
G r e e k - C y p r i o t p r i s o n e r s d e c l a r e d to be m i s s i n g h a d b e e n dep r ived of 
t h e i r life. 

24. In t he p r e s e n t case , t h e C o m m i s s i o n f u r t h e r reca l l ed t h a t in its 
1983 r e p o r t it found it e s t ab l i shed t h a t t h e r e w e r e sufficient i nd ica t ions 
in an indef in i te n u m b e r of cases t h a t m i s s ing G r e e k Cy p r i o t s had b e e n in 
T u r k i s h cus tody in 1974 a n d t h a t th is finding once a g a i n c r e a t e d a 
p r e s u m p t i o n of T u r k i s h respons ib i l i ty for t he fate of t h e s e p e r s o n s . 

25 . T h e C o m m i s s i o n found t h a t t h e ev idence s u b m i t t e d to it in t h e 
i n s t a n t case c o n f i r m e d its e a r l i e r findings t h a t c e r t a i n of t h e m i s s i n g 
p e r s o n s w e r e last s een in T u r k i s h or T u r k i s h - C y p r i o t cus tody . In th i s 
c o n n e c t i o n , t h e C o m m i s s i o n h a d r e g a r d to t h e following: a s t a t e m e n t by 
M r Denktas , , " P r e s i d e n t of t he T R N C " , b r o a d c a s t on 1 M a r c h 1996, in 
which he a d m i t t e d t h a t for ty- two G r e e k - C y p r i o t p r i s o n e r s were h a n d e d 
over to T u r k i s h - C y p r i o t fighters w h o kil led t h e m a n d t h a t in o r d e r t o 
p r e v e n t f u r t h e r such kil l ings p r i s o n e r s w e r e s u b s e q u e n t l y t r a n s f e r r e d to 
T u r k e y ; t h e b r o a d c a s t s t a t e m e n t of M r Yalc tn Kiigiik, a f o rmer T u r k i s h 
officer w h o h a d se rved in t h e T u r k i s h a r m y a t t h e t i m e a n d p a r t i c i p a t e d 
in t he 1974 mi l i t a ry o p e r a t i o n in C y p r u s , in which he s u g g e s t e d t h a t t h e 
T u r k i s h a r m y h a d e n g a g e d in w i d e s p r e a d ki l l ings of, inter alia, civil ians in 
so-cal led c l e a n i n g - u p o p e r a t i o n s ; t h e Di l lon R e p o r t s u b m i t t e d to t h e 
U n i t e d S t a t e s C o n g r e s s in M a y 1998 i n d i c a t i n g , inter alia, t h a t T u r k i s h 
a n d T u r k i s h - C y p r i o t so ld iers r o u n d e d u p G r e e k - C y p r i o t civil ians in t h e 
vi l lage of A s h a on 18 A u g u s t 1974 a n d took away m a l e s over t he a g e of 
15, m o s t of w h o m w e r e r e p o r t e d l y killed by T u r k i s h - C y p r i o t fighters; t h e 
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w r i t t e n s t a t e m e n t s of w i tne s se s t e n d i n g to c o r r o b o r a t e t h e C o m m i s s i o n ' s 
e a r l i e r findings t h a t m a n y p e r s o n s now mis s ing w e r e t a k e n in to cus tody by 
T u r k i s h so ld iers or T u r k i s h - C y p r i o t p a r a m i l i t a r i e s . 

26. T h e C o m m i s s i o n c o n c l u d e d t h a t , n o t w i t h s t a n d i n g ev idence of t he 
ki l l ing of G r e e k - C y p r i o t p r i s o n e r s a n d civi l ians, t h e r e was no proof t h a t 
a n y of t he m i s s i n g p e r s o n s w e r e ki l led in c i r c u m s t a n c e s for which t h e 
r e s p o n d e n t S t a t e could be he ld r e spons ib l e ; nor did t h e C o m m i s s i o n find 
any ev idence to t h e effect t h a t a n y of t he p e r s o n s t a k e n in to cus tody w e r e 
still be ing d e t a i n e d or kep t in s e r v i t u d e by t h e r e s p o n d e n t S t a t e . O n the 
o t h e r h a n d , t h e C o m m i s s i o n found it e s t ab l i shed t h a t t he facts 
s u r r o u n d i n g t h e fa te of t h e m i s s i n g p e r s o n s had not b e e n clarif ied by t h e 
a u t h o r i t i e s a n d b r o u g h t to t he not ice of t h e v i c t ims ' r e l a t ives . 

27. T h e C o m m i s s i o n f u r t h e r conc luded t h a t i ts e x a m i n a t i o n of t h e 
a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s in t he i n s t a n t app l i ca t i on was no t 
p r e c l u d e d by t h e o n g o i n g work of t h e C M P . It n o t e d in th is c o n n e c t i o n 
t h a t t he scope of t h e i nves t i ga t ion b e i n g c o n d u c t e d by the C M P was 
l imi t ed to d e t e r m i n i n g w h e t h e r or no t any of t he m i s s i n g p e r s o n s on its 
list w e r e d e a d or alive; nor was t he C M P e m p o w e r e d to m a k e findings 
e i t h e r on t h e c a u s e of d e a t h o r on t he issue of respons ib i l i ty for a n y 
d e a t h s so e s t ab l i shed . F u r t h e r m o r e , t h e t e r r i t o r i a l j u r i s d i c t i o n of t he 
C M P was l i m i t e d to t h e is land of C y p r u s , t h u s exc lud ing inves t iga t ions in 
T u r k e y w h e r e s o m e of t h e d i s a p p e a r a n c e s w e r e c l a i m e d to have o c c u r r e d . 
T h e C o m m i s s i o n also obse rved t h a t p e r s o n s w h o m i g h t be r e spons ib le for 
v io la t ions of t h e C o n v e n t i o n w e r e p r o m i s e d i m p u n i t y a n d t h a t it was 
doubt fu l w h e t h e r t h e C M P ' s i nves t i ga t ion could e x t e n d to ac t ions by t h e 
T u r k i s h a r m y or T u r k i s h officials on Cypr io t t e r r i t o ry . 

2. Alleged violations of the rights of the displaced persons to respect for their 
home and property 

28. T h e C o m m i s s i o n e s t ab l i shed the facts u n d e r th is h e a d i n g a g a i n s t 
t h e b a c k g r o u n d of t he a p p l i c a n t G o v e r n m e n t ' s p r i nc ipa l submis s ion t h a t 
over 211,000 d i sp laced G r e e k Cypr io t s a n d t he i r c h i l d r e n c o n t i n u e d to be 
p r e v e n t e d as a m a t t e r of policy from r e t u r n i n g to t h e i r h o m e s in n o r t h e r n 
C y p r u s a n d from hav ing access to t h e i r p r o p e r t y t h e r e for any p u r p o s e . 
T h e app l i can t G o v e r n m e n t s u b m i t t e d t h a t t he p r e s e n c e of t h e T u r k i s h 
a r m y t o g e t h e r wi th " T R N C ' - i m p o s e d b o r d e r r e s t r i c t i o n s e n s u r e d t h a t 
t h e r e t u r n of d i sp laced p e r s o n s was r e n d e r e d physical ly imposs ib le a n d , 
as a corol lary , t h a t t he i r c ro s s -bo rde r family visits w e r e gravely i m p e d e d . 
W h a t s t a r t e d as a g r a d u a l a n d c o n t i n u i n g process of i l legal i ty over t h e 
yea r s h a d now r e s u l t e d in t h e t r a n s f e r of t he p r o p e r t y left b e h i n d by 
the d i sp laced p e r s o n s t o t h e " T R N C " a u t h o r i t i e s w i t h o u t p a y m e n t of 
c o m p e n s a t i o n a n d its r e - a s s i g n m e n t , t o g e t h e r wi th " t i t l e d e e d s " , to S t a t e 
bodies , T u r k i s h C y p r i o t s a n d s e t t l e r s from T u r k e y . 
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29. T h e r e s p o n d e n t G o v e r n m e n t m a i n t a i n e d before t h e C o m m i s s i o n 
t h a t t h e q u e s t i o n of t he V a r o s h a d is t r ic t of F a m a g u s t a a long w i t h t h e 
issues of f r eedom of m o v e m e n t , f r eedom of s e t t l e m e n t a n d the r igh t of 
p r o p e r t y could only be resolved w i th in t h e f r amework of t he in t e r -
c o m m u n a l ta lks (see p a r a g r a p h 16 above) a n d on t h e basis of t h e 
p r inc ip les a g r e e d on by bo th s ides for t h e conduc t of those t a lks . U n t i l a n 
overal l so lu t ion to t h e C y p r u s q u e s t i o n , a ccep t ab l e to b o t h s ides , was 
found, a n d hav ing r e g a r d to secur i ty c o n s i d e r a t i o n s , t h e r e could be n o 
q u e s t i o n of a r igh t of t he d isp laced p e r s o n s to r e t u r n . T h e r e s p o n d e n t 
G o v e r n m e n t f u r t h e r s u b m i t t e d t h a t the r e g u l a t i o n of p r o p e r t y a b a n d o n e d 
by d isp laced p e r s o n s , as wi th r e s t r i c t ions on c ross -borde r m o v e m e n t , fell 
w i th in t h e exclusive j u r i s d i c t i o n of t he " T R N C " a u t h o r i t i e s . 

30. T h e C o m m i s s i o n found t h a t it was c o m m o n k n o w l e d g e t h a t w i th 
t h e e x c e p t i o n of a few h u n d r e d M a r o n i t e s l iving in t he K o r m a k i t i a r e a a n d 
G r e e k Cypr io t s l iving in t he K a r p a s p e n i n s u l a , t he whole G r e e k - C y p r i o t 
p o p u l a t i o n which before 1974 r e s ided in t h e n o r t h e r n p a r t of C y p r u s h a d 
left t h a t a r e a , t h e l a rge ma jo r i t y of t h e s e peop le now living in s o u t h e r n 
C y p r u s . T h e rea l i ty of this s i t u a t i o n was no t c o n t e s t e d by t h e r e s p o n d e n t 
G o v e r n m e n t . 

3 1 . T h e C o m m i s s i o n n o t e d wi th r e f e r ence to its e a r l i e r f indings in its 
1976 a n d 1983 r e p o r t s t h a t t h e r e was no e s sen t i a l c h a n g e in t he s i t u a t i o n 
o b t a i n i n g a t t h e t i m e of t he i n t r o d u c t i o n of t he i n s t a n t app l i ca t ion . 
Accord ingly , a n d th i s was not d i s p u t e d by t h e r e s p o n d e n t G o v e r n m e n t 
e i t h e r , d i sp laced G r e e k Cypr io t s h a d no possibi l i ty of r e t u r n i n g to t h e i r 
h o m e s in n o r t h e r n C y p r u s a n d w e r e physical ly p r e v e n t e d from c ross ing 
i n t o t he n o r t h e r n p a r t on a c c o u n t of t he fact t h a t it was sca led off by t h e 
T u r k i s h a r m y . T h e a r r a n g e m e n t s i n t r o d u c e d by the " T R N C " a u t h o r i t i e s 
in 1998 to allow G r e e k Cypr io t s a n d M a r o n i t e s to cross in to n o r t h e r n 
C y p r u s for t h e p u r p o s e s of family visits or , as r e g a r d s G r e e k C y p r i o t s , 
visi ts to t he Apos tó los A n d r e a s M o n a s t e r y , did not affect th is conc lus ion . 

32. N o r did t h e r e s p o n d e n t G o v e r n m e n t d i s p u t e t h e fact t h a t G r e e k -
Cypr io t o w n e r s of p r o p e r t y in n o r t h e r n C y p r u s c o n t i n u e d to be p r e v e n t e d 
from hav ing access to , con t ro l l ing , us ing a n d enjoying t he i r p r o p e r t y . As to 
t h e fa te of t h a t p r o p e r t y , t h e C o m m i s s i o n found it e s t ab l i shed t h a t u p 
un t i l 1989 t h e r e was a n a d m i n i s t r a t i v e p r a c t i c e of t he T u r k i s h - C y p r i o t 
a u t h o r i t i e s to leave t h e official L a n d R e g i s t e r unaf fec ted a n d to r e g i s t e r 
s e p a r a t e l y t he " a b a n d o n e d " p r o p e r t y a n d its a l loca t ion . T h e benef ic ia r ies 
of a l loca t ions w e r e i ssued wi th "possessory ce r t i f i c a t e s " bu t not " d e e d s of 
t i t l e " to the p r o p e r t i e s c o n c e r n e d . H o w e v e r , as f rom J u n e 1989 t h e 
p rac t i ce c h a n g e d a n d t h e r e a f t e r " t i t l e d e e d s " w e r e i s sued a n d t h e 
r e l e v a n t e n t r i e s c o n c e r n i n g t h e c h a n g e of o w n e r s h i p w e r e m a d e in t h e 
L a n d R e g i s t e r . T h e C o m m i s s i o n found it e s t ab l i shed t h a t , at least s ince 

J u n e 1989, t h e T u r k i s h - C y p r i o t a u t h o r i t i e s no longer r ecogn i sed a n y 
o w n e r s h i p r i g h t s of G r e e k Cypr io t s in r e s p e c t of t he i r p r o p e r t i e s in 



CYPRUS v. TURKEY J U D G M E N T 15 

n o r t h e r n C y p r u s . T h e C o m m i s s i o n found c o n f i r m a t i o n for this finding in 
t h e provis ions of "Ar t ic le 159 § 1 (b) of t h e T R N C C o n s t i t u t i o n " of 7 M a y 
1985 a n d " L a w no . 5 2 / 1 9 9 5 " p u r p o r t i n g to give effect to t h a t provis ion. 

33 . A l t h o u g h t h e r e s p o n d e n t G o v e r n m e n t p o i n t e d out in t h e i r 
submis s ions to t he C o m m i s s i o n t h a t t h e issue of t h e r igh t of d i sp l aced 
G r e e k Cypr io t s to r e t u r n to t h e i r h o m e s was a m a t t e r to be d e t e r m i n e d 
wi th in t he f r a m e w o r k of t he i n t e r - c o m m u n a l t a lk s s p o n s o r e d by t h e 
S e c r e t a r y - G e n e r a l of t he U n i t e d N a t i o n s (see p a r a g r a p h 16 above) , t h e 
C o m m i s s i o n found t h a t t h e r e h a d b e e n no s ignif icant p rog re s s in r e c e n t 
y e a r s in t he d i scuss ion of issues such as f r eedom of s e t t l e m e n t , p a y m e n t of 
c o m p e n s a t i o n to G r e e k C y p r i o t s for t h e i n t e r f e r e n c e wi th t he i r p r o p e r t y 
r igh t s , or r e s t i t u t i o n of G r e e k - C y p r i o t p r o p e r t y in t h e V a r o s h a d i s t r i c t . 

3. Alleged violations arising out of the living conditions of Greek Cypriots in 
northern Cyprus 

34. T h e a p p l i c a n t G o v e r n m e n t a d d u c e d ev idence in s u p p o r t of t h e i r 
c o m p l a i n t t h a t t h e d w i n d l i n g n u m b e r of G r e e k C y p r i o t s l iving in t h e 
K a r p a s p e n i n s u l a of n o r t h e r n C y p r u s w e r e sub jec ted to c o n t i n u i n g 
oppress ive t r e a t m e n t wh ich a m o u n t e d to a c o m p l e t e den ia l of t h e i r 
r igh t s a n d a n e g a t i o n of t h e i r h u m a n d ign i ty . In a d d i t i o n to t h e 
h a r a s s m e n t a n d i n t i m i d a t i o n which t h e y suffered a t t he h a n d s of T u r k i s h 
s e t t l e r s , a n d which has g o n e u n p u n i s h e d , t h e enc laved G r e e k Cy p r i o t s 
l a b o u r e d u n d e r r e s t r i c t i ons which v io la ted m a n y of t h e s u b s t a n t i v e r i gh t s 
c o n t a i n e d in t h e C o n v e n t i o n . T h e c o n t i n u o u s dai ly i n t e r f e r e n c e s w i t h 
t he i r r igh t s could not be r e d r e s s e d a t t h e local level on accoun t of t h e 
a b s e n c e of effective r e m e d i e s before t he " T R N C " c o u r t s . S imi l a r bu t less 
ex t ens ive r e s t r i c t i o n s app l i ed t o t he M a r o n i t e p o p u l a t i o n living in t he 
K o r m a k i t i a r e a of n o r t h e r n C y p r u s . 

35 . T h e r e s p o n d e n t G o v e r n m e n t m a i n t a i n e d before t h e C o m m i s s i o n 
t h a t effective judicial r e m e d i e s w e r e ava i lab le to all G r e e k Cypr io t s 
living in n o r t h e r n C y p r u s . H o w e v e r , t h e y c l a i m e d t h a t t h e a p p l i c a n t 
G o v e r n m e n t act ively d i s c o u r a g e d t h e m from t a k i n g p r o c e e d i n g s in t h e 
" T R N C " . T h e r e s p o n d e n t G o v e r n m e n t f u r t h e r s u b m i t t e d t h a t t h e 
ev idence before t h e C o m m i s s i o n did not p rov ide any bas is of fact for t h e 
a l l ega t ions m a d e . 

36. T h e C o m m i s s i o n e s t ab l i shed t h e facts u n d e r th is h e a d i n g w i t h 
r e f e r ence to m a t e r i a l s s u b m i t t e d by b o t h G o v e r n m e n t s . T h e s e m a t e r i a l s 
inc luded , inter alia, w r i t t e n s t a t e m e n t s of p e r s o n s affected by the 
r e s t r i c t i o n s a l l eged by t h e app l i can t G o v e r n m e n t ; p res s r e p o r t s d e a l i n g 
wi th t h e s i t ua t i on in n o r t h e r n C y p r u s ; case- law of t h e " T R N C " cou r t s on 
t h e avai labi l i ty of r e m e d i e s in the " T R N C " ; " T R N C leg i s l a t ion" a n d 
decis ions of t he " T R N C Counc i l of M i n i s t e r s " on e n t r y a n d exi t 
a r r a n g e m e n t s a t t h e L e d r a P a l a c e check -po in t . T h e C o m m i s s i o n also h a d 
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r e g a r d to U n i t e d N a t i o n s d o c u m e n t s c o n c e r n i n g t h e l iving cond i t i ons of 
enc laved G r e e k Cypr io t s a n d especia l ly to t h e U N S e c r e t a r y - G e n e r a l ' s 
p r o g r e s s r e p o r t s of 10 D e c e m b e r 1995 a n d 9 M a r c h 1998 on t h e 
h u m a n i t a r i a n rev iew c a r r i e d ou t by U N F I C Y P in 1994-95 c o n c e r n i n g t h e 
living cond i t i ons of K a r p a s G r e e k C y p r i o t s , t h e so-cal led " K a r p a s Br i eP ' . 

37. F u r t h e r m o r e , t he C o m m i s s i o n ' s d e l e g a t e s h e a r d t he ev idence of 
f o u r t e e n wi tnes ses on t h e s i t ua t ion of G r e e k Cypr io t s a n d M a r o n i t e s 
living in n o r t h e r n C y p r u s . T h e s e wi tnesses c o m p r i s e d two pe r sons w h o 
w e r e closely assoc ia ted wi th t h e p r e p a r a t i o n of t h e " K a r p a s Br ieP ' as well 
as p e r s o n s p r o p o s e d by bo th G o v e r n m e n t s . T h e d e l e g a t e s a lso vis i ted, on 23 
a n d 24 F e b r u a r y 1998, a n u m b e r of local i t ies in n o r t h e r n C y p r u s , i nc lud ing 
G r e e k - C y p r i o t vi l lages in t he K a r p a s a r e a , a n d h e a r d s t a t e m e n t s f rom 
officials a n d o t h e r p e r s o n s e n c o u n t e r e d d u r i n g t he se visi ts . 

38 . T h e C o m m i s s i o n c o n s i d e r e d t h e a b o v e - m e n t i o n e d " K a r p a s B r i e f 
a n a c c u r a t e d e s c r i p t i o n of t h e s i t u a t i o n of t he enc laved G r e e k - C y p r i o t a n d 
M a r o n i t e p o p u l a t i o n s at a b o u t t h e t i m e of t h e i n t r o d u c t i o n of t he i n s t a n t 
app l i ca t i on a n d t h a t t he p roposa l s for r e m e d i a l ac t ion r e c o m m e n d e d by 
U N F I C Y P fol lowing the h u m a n i t a r i a n review ref lec ted t h e rea l n e e d s of 
t h e s e g r o u p s in t h e face of a d m i n i s t r a t i v e p rac t i ces which ac tua l ly ex i s t ed 
a t t he m a t e r i a l t i m e . A l t h o u g h t h e C o m m i s s i o n n o t ed t h a t t h e r e had b e e n 
a c o n s i d e r a b l e i m p r o v e m e n t in t he overa l l s i t u a t i o n of t h e enc laved 
p o p u l a t i o n s , as ev idenced by t h e U N S e c r e t a r y - G e n e r a l ' s p r o g r e s s r e p o r t s 
on t he " K a r p a s B r i e f r e c o m m e n d a t i o n s , t h e r e still r e m a i n e d a n u m b e r of 
seve re r e s t r i c t i o n s . T h e s e r e s t r i c t i ons w e r e no t laid down in any " T R N C 
l eg i s l a t i on" a n d w e r e in t h e n a t u r e of a d m i n i s t r a t i v e p r ac t i c e s . 

39. T h e C o m m i s s i o n f u r t h e r found t h a t t h e r e ex i s t ed a func t ion ing 
c o u r t sy s t em in t h e " T R N C " which was in p r inc ip le access ib le to G r e e k 
C y p r i o t s living in n o r t h e r n C y p r u s . It a p p e a r e d t h a t a t leas t in cases of 
t r e s p a s s to p r o p e r t y or p e r s o n a l injury t h e r e h a d b e e n s o m e successful 
a c t i ons b r o u g h t by G r e e k - C y p r i o t l i t i gan t s before t h e civil a n d c r i m i n a l 
c o u r t s . H o w e v e r , in view of t h e scarc i ty of cases b r o u g h t by G r e e k 
C y p r i o t s , t he C o m m i s s i o n was led to conc lude t h a t t he effect iveness of 
t h e j ud i c i a l s y s t e m for r e s i d e n t G r e e k Cypr io t s had no t rea l ly b e e n t e s t e d . 

40 . In a f u r t h e r conc lus ion , t h e C o m m i s s i o n found t h a t t h e r e was no 
ev idence of c o n t i n u i n g wrongful a l loca t ion of p r o p e r t i e s of r e s i d e n t G r e e k 
Cypr io t s to o t h e r pe r sons d u r i n g t h e pe r iod u n d e r c o n s i d e r a t i o n . 
H o w e v e r , t h e C o m m i s s i o n did find it e s t a b l i s h e d t h a t t h e r e was a 
c o n t i n u i n g p r a c t i c e of t h e " T R N C " a u t h o r i t i e s to a l loca te to T u r k i s h 
Cypr io t s or i m m i g r a n t s t h e p r o p e r t y of G r e e k Cy p r i o t s w h o h a d d ied or 
left n o r t h e r n C y p r u s . 

4 1 . In the a b s e n c e of legal p r o c e e d i n g s before t h e " T R N C " c o u r t s , t h e 
C o m m i s s i o n no t ed t h a t it h a d not b e e n t e s t e d w h e t h e r or not G r e e k 
C y p r i o t s or M a r o n i t e s l iving in n o r t h e r n C y p r u s w e r e in fact cons ide r ed 
as c i t izens en joying the p r o t e c t i o n of t he " T R N C C o n s t i t u t i o n " . It d id 
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however find it e s t ab l i shed t h a t , in so far as t he g r o u p s a t i ssue 
c o m p l a i n e d of a d m i n i s t r a t i v e p rac t i ces such as r e s t r i c t i ons on t he i r 
f r eedom of m o v e m e n t or on family visits wh ich w e r e b a s e d on dec is ions 
of t h e " T R N C Counc i l of M i n i s t e r s " , any legal c h a l l e n g e to t h e s e 
r e s t r i c t i ons would be futile g iven t h a t such dec is ions w e r e no t o p e n to 
review by t h e c o u r t s . 

42 . A l t h o u g h t h e C o m m i s s i o n found no ev idence of cases of a c t u a l 
d e t e n t i o n of m e m b e r s of t he cnc laved p o p u l a t i o n , it was sat isf ied t h a t 
t h e r e was c l ea r ev idence t h a t r e s t r i c t i o n s on m o v e m e n t a n d family visits 
c o n t i n u e d to be app l i ed to G r e e k Cypr io t s a n d M a r o n i t e s n o t w i t h s t a n d i n g 
r e c e n t i m p r o v e m e n t s . It f u r t h e r obse rved t h a t a n exi t visa was still 
n e c e s s a r y for t r a n s f e r s to med i ca l facil i t ies in t he s o u t h , a l t h o u g h no fees 
w e r e levied in u r g e n t cases . T h e r e was no ev idence to conf i rm t h e 
a l l ega t ion t h a t t h e p roces s ing of app l i ca t i ons for m o v e m e n t was d e l a y e d 
in c e r t a i n cases wi th t he r e su l t t h a t t h e h e a l t h o r life of p a t i e n t s w a s 
e n d a n g e r e d ; nor was t h e r e any ind ica t ion of a d e l i b e r a t e p rac t i ce of 
de l ay ing the p rocess ing of such a p p l i c a t i o n s . 

43 . T h e C o m m i s s i o n found it e s t ab l i shed t h a t t h e r e w e r e r e s t r i c t i o n s 
on t h e f r eedom of m o v e m e n t of G r e e k - C y p r i o t a n d M a r o n i t c school
c h i l d r e n a t t e n d i n g schools in t h e s o u t h . U n t i l the e n t r y i n to force of t he 
decis ion of t he " T R N C Counc i l of M i n i s t e r s " of 11 F e b r u a r y 1998, t h e y 
w e r e not a l lowed to r e t u r n p e r m a n e n t l y to t he n o r t h af ter hav ing 
a t t a i n e d the age of 16 in t he case of m a l e s a n d 18 in t h e case of f ema les . 
T h e age - l imi t of 16 yea r s was still m a i n t a i n e d for G r e e k - C y p r i o t m a l e 
s t u d e n t s . U p to t h e age- l imi t , c e r t a i n r e s t r i c t i o n s app l i ed to t h e visi ts of 
s t u d e n t s to t h e i r p a r e n t s in t h e n o r t h , which w e r e g r a d u a l l y r e l axed . 
Howeve r , even t o d a y such visi ts a r e subjec t to a visa r e q u i r e m e n t a n d a 
r e d u c e d " e n t r y fee" . 

44. As to e d u c a t i o n a l facil i t ies, t h e C o m m i s s i o n he ld t h a t , a l t h o u g h 
t h e r e was a s y s t e m of p r imary - schoo l e d u c a t i o n for t h e c h i l d r e n of G r e e k 
Cypr io t s l iving in n o r t h e r n C y p r u s , t h e r e w e r e no s e c o n d a r y schools for 
t h e m . T h e vas t ma jo r i ty of schoo lch i ld ren wen t to t he sou th for t h e i r 
s e c o n d a r y e d u c a t i o n a n d the r e s t r i c t i o n on the r e t u r n of G r e e k - C y p r i o t 
a n d M a r o n i t e s choo lch i ld ren t o t he n o r t h a f te r t h e c o m p l e t i o n of t h e i r 
s t u d i e s h a d led to t h e s e p a r a t i o n of m a n y fami l ies . F u r t h e r m o r e , school 
t ex tbooks for use in t he G r e e k - C y p r i o t p r i m a r y school w e r e sub jec t ed to 
a " v e t t i n g " p r o c e d u r e in t h e c o n t e x t of conf idence -bu i ld ing m e a s u r e s 
s u g g e s t e d by U N F I C Y P . T h e p r o c e d u r e was c u m b e r s o m e a n d a re la t ive ly 
high n u m b e r of school-books w e r e b e i n g ob jec ted to by t he T u r k i s h -
Cypr io t a d m i n i s t r a t i o n . 

45 . Aside from school-books , t h e C o m m i s s i o n found no ev idence of a n y 
r e s t r i c t ions b e i n g app l i ed d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n to t h e 
i m p o r t a t i o n , c i r cu la t ion or possess ion of o t h e r types of books ; nor was 
t h e r e ev idence of r e s t r i c t i ons on the c i r cu l a t i on of n e w s p a p e r s pub l i shed 
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in s o u t h e r n C y p r u s . H o w e v e r , t h e r e was no r e g u l a r d i s t r i b u t i o n sys t em for 
t h e G r e e k - C y p r i o t p res s in t h e K a r p a s a r e a a n d no d i rec t p o s t - a n d -
t e l e c o m m u n i c a t i o n s l inks b e t w e e n the n o r t h a n d s o u t h of t he i s land . It 
was f u r t h e r n o t e d t h a t t he enc laved p o p u l a t i o n was able to receive 
G r e e k - C y p r i o t r a d i o a n d te levis ion. 

46 . T h e C o m m i s s i o n did not find a n y conclusive ev idence t h a t l e t t e r s 
d e s t i n e d for G r e e k Cypr io t s w e r e o p e n e d by the " T R N C " police or t h a t 
t h e i r t e l e p h o n e s w e r e t a p p e d . 

47. As to a l l eged r e s t r i c t i o n s on re l ig ious w o r s h i p , t h e C o m m i s s i o n 
found t h a t t h e m a i n p r o b l e m for G r e e k Cy p r i o t s in th i s c o n n e c t i o n 
s t e m m e d from t h e fact t h a t t h e r e was only one p r i e s t for t h e whole 
K a r p a s a r e a a n d t h a t t h e T u r k i s h - C y p r i o t a u t h o r i t i e s w e r e not 
f avourab le to t h e a p p o i n t m e n t of a d d i t i o n a l p r i e s t s from t h e s o u t h . T h e 
C o m m i s s i o n d e l e g a t e s w e r e u n a b l e to conf i rm d u r i n g t h e i r visit to t h e 
K a r p a s a r e a w h e t h e r access to t h e Apos tó los A n d r e a s M o n a s t e r y w a s 
free a t any t i m e for K a r p a s G r e e k C y p r i o t s . It a p p e a r e d to be t h e case 
t h a t on i m p o r t a n t re l ig ious fest ivals (which occur t h r e e t i m e s a yea r ) 
G r e e k Cypr io t s from the s o u t h a r e also a l lowed to visit t h e m o n a s t e r y . 

48 . C o n c e r n i n g a l l eged r e s t r i c t i o n s on t h e f r eedom of a s soc ia t ion of 
t he enc laved p o p u l a t i o n , t he C o m m i s s i o n obse rved t h a t t he r e l e v a n t 
" T R N C " law on assoc ia t ions only covered the c r e a t i o n of assoc ia t ions by 
T u r k i s h C y p r i o t s . 

4. Alleged violations of the rights of Turkish Cypriots and the Turkish-Cypriot 
Gypsy community in northern Cyprus 

49. T h e a p p l i c a n t G o v e r n m e n t c o n t e n d e d before t h e C o m m i s s i o n t h a t 
T u r k i s h Cypr io t s living in n o r t h e r n C y p r u s , especial ly pol i t ical d i s s iden t s 
a n d t h e Gypsy c o m m u n i t y , w e r e t h e v ic t ims of a n a d m i n i s t r a t i v e p r a c t i c e 
oí v io la t ion of t he i r C o n v e n t i o n r i gh t s . T h e y a d d u c e d ev idence in s u p p o r t 
of t h e i r c la im t h a t t he se g r o u p s w e r e v i c t ims of a r b i t r a r y a r r e s t a n d 
d e t e n t i o n , police m i s c o n d u c t , d i s c r i m i n a t i o n a n d i l l - t r e a t m e n t , a n d 
i n t e r f e r e n c e s of va r i ous k inds w i t h o t h e r C o n v e n t i o n r i g h t s such as , inter 
alia, t h e r igh t to a fair t r ia l , t he r igh t to r e s p e c t for p r i v a t e a n d family life, 
t h e r igh t to f r e e d o m of exp re s s ion , the r i g h t to f r eedom of a ssoc ia t ion , t h e 
r igh t of p r o p e r t y a n d the r igh t to e d u c a t i o n . 

50. T h e r e s p o n d e n t G o v e r n m e n t essen t ia l ly m a i n t a i n e d t h a t t he 
above a l l ega t i ons w e r e u n s u b s t a n t i a t e d on t h e ev idence a n d p o i n t e d to 
t h e avai lab i l i ty of effective r e m e d i e s in t he " T R N C " to agg r i eved p e r s o n s . 

5 1 . T h e C o m m i s s i o n ' s i nves t i ga t ion in to t h e a p p l i c a n t G o v e r n m e n t ' s 
a l l e g a t i o n s was b a s e d m a i n l y on the ora l ev idence of t h i r t e e n w i t n e s s e s 
w h o tes t i f ied before t he C o m m i s s i o n ' s d e l e g a t e s on t he s i t u a t i o n of 
T u r k i s h Cypr io t s a n d the Gypsy c o m m u n i t y l iving in n o r t h e r n C y p r u s . 
T h e w i tne s se s w e r e p r o p o s e d by bo th p a r t i e s . T h e i r ev idence was t a k e n 
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by t he d e l e g a t e s in S t r a s b o u r g , C y p r u s a n d L o n d o n b e t w e e n N o v e m b e r 
1997 a n d Apr i l 1998. 

52. T h e C o m m i s s i o n found t h a t t h e r e ex i s t ed r ival ry a n d social 
conflict b e t w e e n t h e or ig ina l T u r k i s h Cypr io t s a n d i m m i g r a n t s f rom 
T u r k e y who c o n t i n u e d to a r r ive in c o n s i d e r a b l e n u m b e r s . S o m e of t h e 
or ig ina l T u r k i s h Cypr io t s a n d t h e i r pol i t ical g r o u p s a n d m e d i a r e s e n t e d 
t h e " T R N C " policy of full i n t e g r a t i o n for t he s e t t l e r s . 

53 . F u r t h e r m o r e , whi le t h e r e was a s ignif icant inc idence of e m i g r a t i o n 
from t h e " T R N C " for e c o n o m i c r e a s o n s , it could not be e x c l u d e d t h a t 
t h e r e w e r e a lso cases of T u r k i s h Cypr io t s hav ing fled t h e " T R N C " ou t of 
fear of pol i t ical p e r s e c u t i o n . T h e C o m m i s s i o n cons ide r ed t h a t t h e r e w a s 
no r e a s o n to d o u b t t he c o r r e c t n e s s of w i t n e s s e s ' a s s e r t i o n s t h a t in a few 
cases c o m p l a i n t s of h a r a s s m e n t or d i s c r i m i n a t i o n by p r i v a t e g r o u p s of or 
a g a i n s t pol i t ical o p p o n e n t s w e r e not followed u p by t h e " T R N C " pol ice . 
Howeve r , it conc luded t h a t it was not e s t ab l i shed beyond r e a s o n a b l e 
d o u b t t h a t t h e r e was in fact a cons i s t en t a d m i n i s t r a t i v e p rac t i ce of t h e 
" T R N C " a u t h o r i t i e s , i nc lud ing the c o u r t s , of r e fus ing p r o t e c t i o n to 
poli t ical oj3))onents of the r u l i n g p a r t i e s . In so far as it was a l l eged by t h e 
aj jpl icant G o v e r n m e n t t h a t t he a u t h o r i t i e s t h e m s e l v e s w e r e involved in 
t h e h a r a s s m e n t of pol i t ical o p p o n e n t s , t he C o m m i s s i o n did no t have 
sufficient de t a i l s c o n c e r n i n g t h e i nc iden t s c o m p l a i n e d of (for e x a m p l e , 
t he d i s p e r s i n g of d e m o n s t r a t i o n s , s h o r t - t e r m a r r e s t s ) wh ich would allow 
it to form a n op in ion as t o t he j u s t i f i ca t ion or o t h e r w i s e of t he i m p u g n e d 
ac t s . T h e C o m m i s s i o n no t ed t h a t , in any even t , it d id not a p p e a r t h a t t h e 
r e m e d y of h a b e a s co rpus h a d b e e n used by p e r s o n s c l a i m i n g to be v i c t ims 
of a r b i t r a r y a r r e s t o r d e t e n t i o n . 

54. R e g a r d i n g the a l l eged d i s c r i m i n a t i o n a g a i n s t a n d a r b i t r a r y 
t r e a t m e n t of m e m b e r s of t h e T u r k i s h - C y p r i o t Gypsy c o m m u n i t y , t h e 
C o m m i s s i o n found t h a t judic ia l r e m e d i e s h a d a p p a r e n t l y not b e e n used 
in r e spec t of p a r t i c u l a r l y g rave i nc iden t s such as t h e pu l l ing down of 
shacks n e a r M o r p h o u a n d the refusal of a i r l ines to t r a n s p o r t Gyps ie s to 
t h e U n i t e d K i n g d o m w i t h o u t a visa. 

55 . In a f u r t h e r conclus ion , t h e C o m m i s s i o n obse rved t h a t t h e r e was 
no ev idence before it of T u r k i s h - C y p r i o t civi l ians hav ing b e e n sub jec t ed to 
t he ju r i sd ic t ion of m i l i t a r y c o u r t s d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n . 
F u r t h e r m o r e , a n d wi th r e spec t to t he ev idence before it , t h e C o m m i s s i o n 
cons ide r ed t h a t it h a d not b e e n e s t ab l i shed t h a t , d u r i n g t h e per iod u n d e r 
c o n s i d e r a t i o n , t h e r e was a n official p roh ib i t i on on t h e c i r cu la t ion of 
G r e e k - l a n g u a g e n e w s p a p e r s in n o r t h e r n C y p r u s o r t h a t t he c r e a t i o n of 
b i - c o m m u n a l assoc ia t ions was p r e v e n t e d . In r e spec t of t h e a l l eged refusal 
of t he " T R N C " a u t h o r i t i e s to allow T u r k i s h Cy p r i o t s to r e t u r n to t h e i r 
p r o p e r t i e s in s o u t h e r n C y p r u s , t h e C o m m i s s i o n obse rved t h a t no 
c o n c r e t e i n s t a n c e s w e r e r e f e r r e d to it of a n y p e r s o n s w h o h a d wi shed to 
do so d u r i n g the per iod u n d e r c o n s i d e r a t i o n . 
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T H E L A W 

L P R E L I M I N A R Y ISSUES 

56. T h e C o u r t observes t h a t , in t h e p r o c e e d i n g s before t he 
C o m m i s s i o n , t he r e s p o n d e n t G o v e r n m e n t r a i sed severa l ob jec t ions to t he 
admiss ib i l i ty of t h e app l i ca t i on . T h e C o m m i s s i o n , at t he admiss ib i l i ty 
s t a g e of t he p r o c e e d i n g s , c o n s i d e r e d t h e s e objec t ions u n d e r t he following 
h e a d s : (1) a l l eged lack of j u r i s d i c t i o n a n d respons ib i l i ty of t he r e s p o n d e n t 
S t a t e in r e spec t of t he ac t s c o m p l a i n e d of; (2) a l l eged iden t i t y of t h e 
p r e s e n t a p p l i c a t i o n w i t h t h e p rev ious app l i c a t i o n s i n t r o d u c e d by t h e 
a p p l i c a n t G o v e r n m e n t ; (3) a l l eged a b u s e of p rocess by t he a p p l i c a n t 
G o v e r n m e n t ; (4) a l l eged specia l a g r e e m e n t b e t w e e n the r e spec t ive 
G o v e r n m e n t s to se t t l e t h e d i s p u t e by m e a n s of o t h e r i n t e r n a t i o n a l 
p r o c e d u r e s ; (5) a l l eged fa i lure of agg r i eved p e r s o n s c o n c e r n e d by t h e 
app l i ca t i on to e x h a u s t d o m e s t i c r e m e d i e s ; a n d (6) a l l eged fai lure by t h e 
a p p l i c a n t G o v e r n m e n t to c o m p l y wi th t h e s i x - m o n t h ru l e . 

57. T h e C o u r t f u r t h e r obse rves t h a t t h e C o m m i s s i o n , in its 
admiss ib i l i ty dec is ion of 28 J u n e 1996, r e j ec t ed t h e r e s p o n d e n t 
G o v e r n m e n t ' s cha l l enges u n d e r t h e t h i r d a n d four th h e a d s a n d dec ided 
to r e s e r v e to t h e m e r i t s s t a g e t h e issues r a i s ed u n d e r t h e r e m a i n i n g h e a d s . 

58 . T h e C o u r t no t e s t h a t on a c c o u n t of t h e r e s p o n d e n t G o v e r n m e n t ' s 
fa i lure to p a r t i c i p a t e in t h e w r i t t e n a n d ora l p r o c e e d i n g s before it (see 
p a r a g r a p h s 11 a n d 12 above ) , t h e ob jec t ions which T u r k e y re l ied on 
before the C o m m i s s i o n have not b e e n r e - s u b m i t t e d by h e r for 
c o n s i d e r a t i o n . A l t h o u g h it is o p e n to t h e C o u r t in t h e s e c i r c u m s t a n c e s , 
in a p p l i c a t i o n of R u l e 55 of t he Ru les of C o u r t , to refuse to e n t e r t a i n 
t h e r e s p o n d e n t G o v e r n m e n t ' s p leas of inadmiss ib i l i ty , it n e v e r t h e l e s s 
cons ide r s it a p p r o p r i a t e to e x a m i n e t h e m in t he fo rm of prel iminary-
issues . It obse rves in th is c o n n e c t i o n t h a t t h e a p p l i c a n t G o v e r n m e n t have 
d e v o t e d a s u b s t a n t i a l p a r t of t h e i r w r i t t e n a n d ora l p l ead ings to t h e s e 
i ssues , i nc lud ing t h e i r r e l evance to the m e r i t s of t he i r va r ious a l l ega t i ons . 

I s s u e s r e s e r v e d b y t h e C o m m i s s i o n t o t h e m e r i t s s t a g e 

/. As to the applicant Government's locus s t a n d i 

59. In t h e p r o c e e d i n g s before t h e C o m m i s s i o n , t h e r e s p o n d e n t 
G o v e r n m e n t c l a i m e d t h a t t h e a p p l i c a n t G o v e r n m e n t w e r e not t he lawful 
g o v e r n m e n t of t h e R e p u b l i c of C y p r u s . R e f e r r i n g to it as t he " G r e e k -
Cypr io t a d m i n i s t r a t i o n " , t h e y m a i n t a i n e d t h a t t he a p p l i c a n t G o v e r n m e n t 
lacked s t a n d i n g to b r i n g t h e i n s t a n t app l i ca t i on . 

60. T h e a p p l i c a n t G o v e r n m e n t r e fu t ed th i s a s s e r t i o n w i t h r e f e r e n c e , 
inter alia, to t he C o u r t ' s conc lus ions in Loizidou v. Turkey ( p r e l i m i n a r y 
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objec t ions) ( j u d g m e n t of 23 M a r c h 1995, Se r i e s A no . 310) a n d to t h e 
r e a c t i o n of t h e i n t e r n a t i o n a l c o m m u n i t y t o t h e p r o c l a m a t i o n of t h e 
e s t a b l i s h m e n t of t h e " T R N C " in 1983, in p a r t i c u l a r t h e two r e so lu t ions 
a d o p t e d by t h e U n i t e d N a t i o n s Secu r i t y C o u n c i l a n d t h e r e s o l u t i o n of t h e 
Counc i l of E u r o p e ' s C o m m i t t e e of M i n i s t e r s c o n d e m n i n g th is move in t h e 
s t r o n g e s t poss ible t e r m s (sec p a r a g r a p h 14 above ) . 

6 1 . T h e C o u r t , like t h e C o m m i s s i o n , finds t h a t t he r e s p o n d e n t 
G o v e r n m e n t ' s c la im c a n n o t be s u s t a i n e d . In l ine wi th Loizidou ( m e r i t s ) , 
c i ted above , it n o t e s t h a t it is ev ident f rom i n t e r n a t i o n a l p r a c t i c e a n d the 
c o n d e m n a t o r y t o n e of t h e r e s o l u t i o n s a d o p t e d by t h e U n i t e d N a t i o n s 
Secu r i t y Counc i l a n d the Counc i l of E u r o p e ' s C o m m i t t e e of M i n i s t e r s 
t h a t t h e i n t e r n a t i o n a l c o m m u n i t y does not r ecogn i se t h e " T R N C " as a 
S t a t e u n d e r i n t e r n a t i o n a l law. T h e C o u r t r e i t e r a t e s t h e conc lus ion it 
r e a c h e d in Loizidou ( m e r i t s ) t h a t the R e p u b l i c of C y p r u s has r e m a i n e d 
t h e sole l e g i t i m a t e g o v e r n m e n t of C y p r u s a n d on t h a t a c c o u n t t h e i r locus 
standi a s t he g o v e r n m e n t of a H i g h C o n t r a c t i n g P a r t y c a n n o t be in d o u b t 
( j u d g m e n t c i ted above, p . 2 2 3 1 , § 44 ; see a lso Loizidou ( p r e l i m i n a r y 
ob jec t ions ) , c i t ed above , p . 18, § 40) . 

62 . T h e C o u r t conc ludes t h a t t he a p p l i c a n t G o v e r n m e n t have locus 
standi to b r i n g a n app l i ca t i on u n d e r f o r m e r Ar t ic le 24 ( c u r r e n t Ar t ic le 33) 
of t h e C o n v e n t i o n a g a i n s t t he r e s p o n d e n t S t a t e . 

2. As to the applicant Government's legal interest in bringing the application 

63 . T h e r e s p o n d e n t G o v e r n m e n t p l e a d e d before t h e C o m m i s s i o n t h a t 
R e s o l u t i o n s D H (79) I a n d D H (92) 12 a d o p t e d by the C o m m i t t e e of 
M i n i s t e r s on t h e p rev ious i n t e r - S t a t e app l i ca t i ons (see p a r a g r a p h 17 
above) w e r e res judicata of t he c o m p l a i n t s r a i sed in t h e i n s t a n t app l i ca t i on 
which , they m a i n t a i n e d , w e r e essen t i a l ly t h e s a m e as t hose which w e r e 
s e t t l e d by t h e a f o r e m e n t i o n e d dec i s ions of t h e C o m m i t t e e of M i n i s t e r s . 

64. In t he i r reply, the a p p l i c a n t G o v e r n m e n t s t a t e d t h a t n e i t h e r of t h e 
a b o v e - m e n t i o n e d reso lu t ions p r e c l u d e d the C o u r t ' s e x a m i n a t i o n of t h e 
c o m p l a i n t s r a i sed in t h e i n s t a n t app l ica t ion . In the first p lace , the 
C o m m i t t e e of Min i s t e r s never took a n y formal decis ion on the findings 
c o n t a i n e d in e i t h e r of the C o m m i s s i o n ' s r e p o r t s u n d e r f o r m e r Art ic le 3 1 . 
Secondly, t h e app l ica t ion c u r r e n t l y before t he C o u r t was to be 
d i s t i ngu i shed from the ea r l i e r app l i ca t ions in t h a t it set ou t new vio la t ions 
of t he C o n v e n t i o n , ra i sed c o m p l a i n t s which w e r e not t h e subject of any 
def ini t ive f inding by the C o m m i s s i o n in its ea r l i e r r e p o r t s a n d was , 
m o r e o v e r , p r e m i s e d on the no t ion of c o n t i n u i n g v io la t ions of C o n v e n t i o n 
r igh t s . 

65. T h e C o m m i s s i o n a g r e e d wi th t he app l i can t G o v e r n m e n t ' s 
r e a s o n i n g a n d r e j ec t ed t he r e s p o n d e n t G o v e r n m e n t ' s c h a l l e n g e u n d e r 
th is h e a d . 
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66. T h e C o u r t , like t he C o m m i s s i o n , a ccep t s t he force of t he a p p l i c a n t 
G o v e r n m e n t ' s r e a s o n i n g . It wou ld a d d t h a t th i s is t h e first occas ion on 
which it h a s b e e n seised of t h e c o m p l a i n t s ra i sed by the a p p l i c a n t 
G o v e r n m e n t in t h e con t ex t of an i n t e r - S t a t e app l i ca t i on , it b e i n g 
obse rved t h a t , as r e g a r d s t he p rev ious app l i ca t i ons , it was not o p e n to t h e 
p a r t i e s o r t o t h e C o m m i s s i o n to r e fe r t h e m to t h e C o u r t u n d e r f o r m e r 
Ar t ic le 45 of t he C o n v e n t i o n r e a d in con junc t ion w i t h f o r m e r Ar t ic le 48 . 
It n o t e s in th is c o n n e c t i o n t h a t T u r k e y only a c c e p t e d t he c o m p u l s o r y 
j u r i s d i c t i o n of t he C o u r t by its d e c l a r a t i o n of 22 J a n u a r y 1990 (see Mitap 
and Muftiloglu v. Turkey, j u d g m e n t of 25 M a r c h 1996, Reports 1996-11, p . 4 0 8 , 
§ 17). 

67. W i t h o u t p re jud ice to t h e q u e s t i o n of w h e t h e r and in w h a t 
c i r c u m s t a n c e s t h e C o u r t has j u r i s d i c t i o n to e x a m i n e a case which was 
t h e sub jec t of a dec is ion t a k e n by t h e C o m m i t t e e of M i n i s t e r s p u r s u a n t 
to f o r m e r Ar t ic le 32 of t h e C o n v e n t i o n , it m u s t be n o t e d t h a t , in r e spec t 
of t h e prev ious i n t e r - S t a t e a p p l i c a t i o n s , n e i t h e r R e s o l u t i o n D H (79) 1 no r 
Reso lu t ion D H (92) 12 r e s u l t e d in a "dec i s ion" wi th in t h e m e a n i n g of 
Ar t i c l e 32 § 1. T h i s is c l e a r f rom t h e t e r m s of t h e s e t e x t s . I n d e e d , it is to 
be f u r t h e r obse rved t h a t t he r e s p o n d e n t G o v e r n m e n t a c c e p t e d in t he i r 
p l ead ings on t he i r p r e l i m i n a r y objec t ions in Loizidou t h a t t he C o m m i t t e e 
of M i n i s t e r s did not e n d o r s e t h e C o m m i s s i o n ' s findings in t he p rev ious 
i n t e r - S t a t e cases (see Loizidou ( p r e l i m i n a r y ob jec t ions ) , c i ted above , 
pp . 21-22, § 5 6 ) . 

68 . T h e C o u r t accord ing ly conc ludes t h a t t he a p p l i c a n t G o v e r n m e n t 
have a l e g i t i m a t e legal i n t e r e s t in h a v i n g the m e r i t s of t he i n s t a n t 
app l i ca t i on e x a m i n e d by t h e C o u r t . 

3. As to the respondent State's responsibility under the Convention in respect of 
the alleged violations 

69. T h e r e s p o n d e n t G o v e r n m e n t d i s p u t e d T u r k e y ' s l iabil i ty u n d e r t h e 
C o n v e n t i o n for t h e a l l ega t i ons set ou t in t he app l i ca t ion . In t h e i r 
s u b m i s s i o n s to t h e C o m m i s s i o n , t he r e s p o n d e n t G o v e r n m e n t c l a i m e d 
t h a t t h e ac ts a n d omiss ions c o m p l a i n e d of w e r e i m p u t a b l e exclusively to 
t he " T u r k i s h R e p u b l i c of N o r t h e r n C y p r u s " ( t he " T R N C " ) , a n 
i n d e p e n d e n t S t a t e e s t ab l i shed by the T u r k i s h - C y p r i o t c o m m u n i t y in t h e 
exerc i se of i ts r ight to s e l f - d e t e r m i n a t i o n a n d possess ing exclus ive con t ro l 
a n d a u t h o r i t y over t h e t e r r i t o r y n o r t h of t h e U n i t e d N a t i o n s buffer -zone . 
T h e r e s p o n d e n t G o v e r n m e n t a v e r r e d in th is c o n n e c t i o n t h a t t he C o u r t , in 
Loizidou ( p r e l i m i n a r y ob jec t ions a n d m e r i t s ) , had e r r o n e o u s l y c o n c l u d e d 
t h a t t h e " T R N C " was a s u b o r d i n a t e local a d m i n i s t r a t i o n whose ac t s a n d 
omis s ions e n g a g e d t h e respons ib i l i ty of T u r k e y u n d e r Ar t i c l e 1 of t h e 
C o n v e n t i o n . 
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70. As in t he p r o c e e d i n g s before t he C o m m i s s i o n , t he a p p l i c a n t 
G o v e r n m e n t c o n t e n d e d before t h e C o u r t t h a t t he " T R N C " was a n i l legal 
e n t i t y u n d e r i n t e r n a t i o n a l law since it owed its ex i s t ence to t he 
r e s p o n d e n t S t a t e ' s unlawful act of invasion of t h e n o r t h e r n p a r t of 
C y p r u s in 1974 a n d to its c o n t i n u i n g unlawful o c c u p a t i o n of t h a t p a r t of 
C y p r u s ever s ince . T h e r e s p o n d e n t S t a t e ' s a t t e m p t to re inforce t he 
divis ion of C y p r u s t h r o u g h t h e p r o c l a m a t i o n of t h e e s t a b l i s h m e n t of t h e 
" T R N C " in 1983 was vigorously c o n d e m n e d by t h e i n t e r n a t i o n a l 
c o m m u n i t y , as ev idenced by the a d o p t i o n by t h e U n i t e d N a t i o n s Secur i ty 
Counc i l of R e s o l u t i o n s 541 (1983) a n d 550 (1984) a n d by the Counc i l of 
E u r o p e ' s C o m m i t t e e of M i n i s t e r s of i ts r e so lu t ion of 24 N o v e m b e r 1983 
(see p a r a g r a p h 14 above ) . 

71. T h e a p p l i c a n t G o v e r n m e n t s t r e s s e d t h a t even if T u r k e y had no 
legal t i t le in i n t e r n a t i o n a l law to n o r t h e r n C y p r u s , T u r k e y did have legal 
respons ib i l i ty for t h a t a r e a in C o n v e n t i o n t e r m s , g iven t h a t she exe rc i sed 
overa l l m i l i t a ry a n d e c o n o m i c con t ro l over t h e a r e a . T h i s overa l l a n d , in 
add i t i on , exclus ive con t ro l of the occupied a r e a was con f i rmed by 
i r r e fu t ab l e ev idence of T u r k e y ' s power to d i c t a t e t h e cour se of ev en t s 
in t he occupied a r e a . In t he app l i can t G o v e r n m e n t ' s submis s ion , a 
C o n t r a c t i n g S t a t e to t he C o n v e n t i o n could not , by way of d e l e g a t i o n 
of powers to a s u b o r d i n a t e a n d unlawful a d m i n i s t r a t i o n , avoid i ts 
respons ib i l i ty for b r e a c h e s of t h e C o n v e n t i o n , i n d e e d of i n t e r n a t i o n a l law 
in g e n e r a l . T o hold o t h e r w i s e would , in t he p r e s e n t c o n t e x t of n o r t h e r n 
C y p r u s , give r ise to a g rave l a c u n a in t he sys t em of h u m a n r igh t s 
p r o t e c t i o n a n d , i ndeed , r e n d e r t he C o n v e n t i o n sys tem t h e r e i n o p e r a t i v e . 

72. T h e a p p l i c a n t G o v e r n m e n t r e q u e s t e d t he C o u r t to find, like t he 
C o m m i s s i o n , t h a t t he j u d g m e n t s in Loizidou ( p r e l i m i n a r y objec t ions a n d 
m e r i t s ) d e f e a t e d t h e r e s p o n d e n t G o v e r n m e n t ' s a r g u m e n t s s ince t h e y 
c o n f i r m e d t h a t , a s long as t h e R e p u b l i c of C y p r u s was unlawful ly 
p r e v e n t e d from exe rc i s ing its r ightful ju r i sd ic t ion in n o r t h e r n C y p r u s , 
T u r k e y had " ju r i sd i c t i on" w i t h i n t h e m e a n i n g of Ar t ic le 1 of t he 
C o n v e n t i o n a n d was , accord ingly , a c c o u n t a b l e for v io la t ions of t he 
C o n v e n t i o n c o m m i t t e d in t h a t a r e a . 

73. In a f u r t h e r submis s ion , t he a p p l i c a n t G o v e r n m e n t r e q u e s t e d t h e 
C o u r t to ru le t h a t the r e s p o n d e n t S t a t e was not only a c c o u n t a b l e u n d e r 
t he C o n v e n t i o n for the ac t s a n d omiss ions of publ ic a u t h o r i t i e s o p e r a t i n g 
in t he " T R N C " , bu t a lso for those of p r iva t e ind iv idua l s . By way of 
a n t i c i p a t i o n of t h e i r m o r e d e t a i l e d s u b m i s s i o n s on t h e m e r i t s , t h e 
a p p l i c a n t G o v e r n m e n t c l a i m e d a t this s t age t h a t G r e e k Cy p r i o t s living in 
n o r t h e r n C y p r u s were rac ia l ly h a r a s s e d by T u r k i s h s e t t l e r s w i th t h e 
conn ivance a n d knowledge of t he " T R N C " a u t h o r i t i e s for whose ac t s 
T u r k e y was r e spons ib l e . 

74. T h e C o m m i s s i o n re jec ted t h e r e s p o n d e n t G o v e r n m e n t ' s 
a r g u m e n t s . W i t h p a r t i c u l a r r e f e r e n c e to p a r a g r a p h 56 (pp . 2235-36) of 
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Loizidou ( m e r i t s ) , it conc luded t h a t T u r k e y ' s r espons ib i l i ty u n d e r t he 

C o n v e n t i o n h a d now to be c o n s i d e r e d t o e x t e n d to all a c t s of t h e " T R N C " 

a n d t h a t t h a t r e spons ib i l i ty covered the e n t i r e r a n g e of c o m p l a i n t s set ou t 

in t h e i n s t a n t app l i ca t i on , i r r e spec t ive of w h e t h e r they r e l a t e d to ac t s o r 

omis s ions of t h e T u r k i s h o r T u r k i s h - C y p r i o t a u t h o r i t i e s . 

75. T h e C o u r t recal ls t h a t in Loizidou t h e r e s p o n d e n t S t a t e d e n i e d t h a t 

it h a d j u r i s d i c t i o n in n o r t h e r n C y p r u s , r e ly ing on a r g u m e n t s s imi la r to 

t hose ra i sed before t he C o m m i s s i o n in t h e i n s t a n t c a s e . T h e C o u r t 

r e j ec t ed those a r g u m e n t s in Loizidou ( m e r i t s ) w i th r e f e r e n c e to t he 

i m p u t a b i l i t y p r inc ip les deve loped in its p rev ious j u d g m e n t on t he 

r e s p o n d e n t S t a t e ' s p r e l i m i n a r y ob jec t ions to t h e admiss ib i l i ty of t h e case . 

76. M o r e precisely , t he C o u r t c o n s i d e r e d in Loizidou ( m e r i t s ) 

(pp . 2234-36) a n d in c o n n e c t i o n wi th t h a t p a r t i c u l a r a p p l i c a n t ' s p l igh t : 

"52. As regards the question of imputability, the Cour t recalls in the first place that 
in its above-mentioned Loizidou judgment {preliminar)' objections) (pp. 23-24, § 62) it 
stressed that under its established case-law the concept of ' jurisdiction' under Article 1 
of the Convention is not restricted to the national territory of the Contract ing Slates. 
Accordingly, the responsibility of Contract ing States can be involved by acts and 
omissions of their authori t ies which produce effects outside their own territory. Of 
particular significance to the present case the Court held, in conformity with the 
relevant principles of international law governing State responsibility, that the 
responsibility of a Contract ing Party could also arise when as a consequence of militar}' 
action — whether lawful or unlawful - it exercises effective control of an area outside its 
national territory. The obligation to secure, in such an area, the rights and freedoms set 
out in the Convention, derives from the fact of such control whether it be exercised 
directly, through its armed forces, or through a subordinate local administrat ion ... 

54. Il is important for the Court 's assessment of the imputability issue that the 
Turkish Government have acknowledged that the applicant 's loss of control of her 
property s tems from the occupation of the nor thern part of Cyprus by Turkish troops 
and the establishment there of the T R N C . . . Fur thermore , il has not been disputed that 
the applicant has on several occasions been prevented by Turkish troops from gaining 
access to her property ... 

However, throughout the proceedings the Turkish Government have denied State 
responsibility for the mat te rs complained of, maintaining that its armed forces arc 
acting exclusively in conjunction with and on behalf of the allegedly independent and 
autonomous ' T R N C authorit ies. 

56. ... 

It is not necessary to determine whether , as the applicant and the Government of 
Cyprus have suggested, Turkey actually exercises detailed control over the policies and 
actions of the authori t ies of the ' T R N C . It is obvious from the large number of troops 
engaged in active duties in nor thern Cyprus ... that her army exercises effective overall 
control over that part of the island. Such control, according to the relevant test and in 
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the circumstanecs of the case, entails her responsibility for the policies and actions of 
the ' T R N C . . . Those affected by such policies or actions therefore come within the 
'jurisdiction' of Turkey for the purposes of Article 1 of the Convention. Her obligation 
to secure to the applicant the rights and freedoms set out in the Convention therefore 
extends to the northern part of Cyprus." 

77. It is of cou r se t r u e t h a t in Loizidou t h e C o u r t was a d d r e s s i n g a n 
ind iv idua l ' s c o m p l a i n t c o n c e r n i n g the c o n t i n u i n g refusal of t h e 
a u t h o r i t i e s t o a l low h e r access to h e r p r o p e r t y . H o w e v e r , it is to b e 
obse rved t h a t t h e C o u r t ' s r e a s o n i n g is f r a m e d in t e r m s of a b r o a d 
s t a t e m e n t of p r inc ip le as r e g a r d s T u r k e y ' s g e n e r a l r espons ib i l i ty u n d e r 
t he C o n v e n t i o n for t he policies a n d ac t i ons of t he " T R N C " a u t h o r i t i e s . 
H a v i n g effective overal l con t ro l over n o r t h e r n C y p r u s , i ts respons ib i l i ty 
c a n n o t be conf ined to t h e ac ts of its own sold iers or officials in n o r t h e r n 
C y p r u s bu t m u s t also be e n g a g e d by v i r t u e of t h e ac t s of t h e local 
a d m i n i s t r a t i o n which survives by v i r tue of T u r k i s h mi l i t a ry a n d o t h e r 
s u p p o r t . It follows t h a t , in t e r m s of Ar t ic le 1 of t h e C o n v e n t i o n , T u r k e y ' s 
" ju r i sd i c t i on" m u s t be c o n s i d e r e d to e x t e n d to s e c u r i n g t h e e n t i r e r a n g e of 
s u b s t a n t i v e r i gh t s set out in the C o n v e n t i o n a n d t hose a d d i t i o n a l 
Pro tocols wh ich it has ra t i f i ed , a n d t h a t v io la t ions of those r i g h t s a r e 
i m p u t a b l e to T u r k e y . 

78. In th i s c o n n e c t i o n , t he C o u r t m u s t have r e g a r d to t h e specia l 
c h a r a c t e r of t he C o n v e n t i o n as a n i n s t r u m e n t of E u r o p e a n publ ic o r d e r 
(ordre public) for t h e p r o t e c t i o n of ind iv idua l h u m a n be ings a n d its 
miss ion , as set out in Ar t ic le 19 of t he C o n v e n t i o n , " to e n s u r e t h e 
o b s e r v a n c e of t he e n g a g e m e n t s u n d e r t a k e n by t h e H i g h C o n t r a c t i n g 
P a r t i e s " (see Loizidou ( p r e l i m i n a r y ob jec t ions ) , c i ted above , p. 3 1 , § 93) . 
H a v i n g r e g a r d to t h e a p p l i c a n t S t a t e ' s c o n t i n u i n g inabi l i ty to exerc i se its 
C o n v e n t i o n ob l iga t i ons in n o r t h e r n C y p r u s , a n y o t h e r finding would r e su l t 
in a r e g r e t t a b l e v a c u u m in t h e sys tem of h u m a n r i g h t s p r o t e c t i o n in t h e 
t e r r i t o r y in q u e s t i o n by r e m o v i n g from indiv iduals t h e r e t he benef i t of t he 
C o n v e n t i o n ' s f u n d a m e n t a l s a f e g u a r d s a n d t h e i r r i g h t t o cal l a H i g h 
C o n t r a c t i n g P a r t y to accoun t for v io la t ion of t h e i r r i g h t s in p r o c e e d i n g s 
before t he C o u r t . 

79. T h e C o u r t obse rves t h a t t h e a p p l i c a n t G o v e r n m e n t ra i se t h e i ssue 
of i m p u t a b i l i l y t h r o u g h o u t t h e i r p l ead ings on the m e r i t s . H a v i n g r e g a r d 
to its conc lus ion on th is i s sue , t h e C o u r t does not c o n s i d e r it n e c e s s a r y to 
r e - a d d r e s s t h e m a t t e r w h e n e x a m i n i n g t h e s u b s t a n c e of t he a p p l i c a n t 
G o v e r n m e n t ' s c o m p l a i n t s u n d e r t he C o n v e n t i o n . 

80. T h e C o u r t conc ludes , accord ingly , a n d subject to its s u b s e q u e n t 
c o n s i d e r a t i o n s on t h e issue of p r iva t e p a r t i e s (see p a r a g r a p h 81 be low) , 
t h a t t h e m a t t e r s c o m p l a i n e d of in t h e i n s t a n t app l i ca t i on fall w i th in t h e 
" ju r i sd i c t i on" of T u r k e y wi th in t h e m e a n i n g of Ar t ic le 1 of t he C o n v e n t i o n 
a n d t h e r e f o r e e n t a i l t h e r e s p o n d e n t S t a t e ' s respons ib i l i ty u n d e r t h e 
C o n v e n t i o n . 
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8 1 . As to t h e a p p l i c a n t G o v e r n m e n t ' s f u r t h e r c la im t h a t th is 
" j u r i sd i c t i on" m u s t a lso be t a k e n to e x t e n d to t he ac t s of p r iva t e p a r t i e s 
in n o r t h e r n C y p r u s w h o v io la te t h e r i gh t s of G r e e k Cy p r i o t s or T u r k i s h 
C y p r i o t s living t h e r e , t he C o u r t cons ide r s it a p p r o p r i a t e to r eve r t to th is 
m a t t e r w h e n e x a m i n i n g t h e m e r i t s of t h e specific c o m p l a i n t s r a i s ed by t h e 
a p p l i c a n t G o v e r n m e n t in th i s c o n t e x t . It conf ines i tself to n o t i n g a t th i s 
s t a g e t h a t t h e a c q u i e s c e n c e or conn ivance of t he a u t h o r i t i e s of a 
C o n t r a c t i n g S t a t e in t he ac t s of p r iva t e ind iv idua l s which viola te t h e 
C o n v e n t i o n r i g h t s of o t h e r ind iv idua ls w i th in its j u r i s d i c t i o n m a y e n g a g e 
t h a t S t a t e ' s r espons ib i l i ty u n d e r t h e C o n v e n t i o n . A n y di f ferent conc lus ion 
would be at v a r i a n c e wi th t h e ob l iga t ion c o n t a i n e d in Ar t ic le 1 of t he 
C o n v e n t i o n . 

4. As to the requirement to exhaust domestic remedies 

82. T h e r e s p o n d e n t G o v e r n m e n t m a i n t a i n e d in t h e p r o c e e d i n g s before 
t h e C o m m i s s i o n t h a t t h e " T R N C " h a d a fully deve loped sys t em of 
i n d e p e n d e n t c o u r t s which w e r e access ib le to every ind iv idua l . 
F u r t h e r m o r e , G r e e k Cypr io t s a n d M a r o n i t e s living in n o r t h e r n C y p r u s 
w e r e r e g a r d e d as " T R N C " c i t i zens a n d enjoyed t h e s a m e r igh t s a n d 
r e m e d i e s as T u r k i s h C y p r i o t s l iving t h e r e . T o i l l u s t r a t e t h e i r view of t h e 
effect iveness of local r e m e d i e s , t h e r e s p o n d e n t G o v e r n m e n t d r e w t h e 
C o m m i s s i o n ' s a t t e n t i o n to cases in which G r e e k C y p r i o t s living in t h e 
K a r p a s reg ion of n o r t h e r n C y p r u s successfully s u e d t h e A t t o r n e y -
G e n e r a l of t h e " T R N C " u n d e r t he Civil W r o n g s Law in r e spec t 
of p r o p e r t y m a t t e r s . T h e r e s p o n d e n t G o v e r n m e n t c l a imed in th i s 
c o n n e c t i o n t h a t t h e a p p l i c a n t G o v e r n m e n t act ively d i s c o u r a g e d G r e e k 
C y p r i o t s a n d M a r o n i t e s l iving in n o r t h e r n C y p r u s from recogn i s ing 
" T R N C " i n s t i t u t i o n s , w i t h t h e r e su l t t h a t t h e y did not seek r e d r e s s for 
t h e i r g r i evances t h r o u g h the " T R N C " legal sy s t em. 

8 3 . T h e a p p l i c a n t G o v e r n m e n t , in t h e p r o c e e d i n g s before t he C o u r t , 
m a i n t a i n e d t h e i r oppos i t ion to t h e above a r g u m e n t s . T h e y s t r e s s e d t h a t 
t h e d e s c r i p t i o n given by t h e r e s p o n d e n t G o v e r n m e n t of t h e " T R N C ' s 
c o n s t i t u t i o n a l a n d legal o r d e r d i s r e g a r d e d the c o n t e x t of to ta l 
un lawfu lness in wh ich t h e " c o n s t i t u t i o n a n d l aws" w e r e c r e a t e d . T h e 
a p p l i c a n t G o v e r n m e n t r e i t e r a t e d t he i r view t h a t t h e e s t a b l i s h m e n t of t h e 
" T R N C " in 1983 a n d its legal a n d c o n s t i t u t i o n a l a p p a r a t u s s t e m m e d 
d i rec t ly from t h e a g g r e s s i o n w a g e d a g a i n s t t he R e p u b l i c of C y p r u s by 
T u r k e y in 1974. T h i s agg re s s ion c o n t i n u e d to man i f e s t i tself in t h e 
c o n t i n u i n g un lawful o c c u p a t i o n of n o r t h e r n C y p r u s . T h e a p p l i c a n t 
G o v e r n m e n t c o n t e n d e d t h a t , hav ing r e g a r d to t he c o n t i n u i n g mi l i t a ry 
o c c u p a t i o n a n d to t he fact t h a t the " T R N C " was a s u b o r d i n a t e local 
a d m i n i s t r a t i o n of t h e r e s p o n d e n t S t a t e , it was u n r e a l i s t i c to expec t t h a t 
t h e local a d m i n i s t r a t i v e or jud ic i a l a u t h o r i t i e s could issue effective 
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decis ions aga ins t p e r s o n s exe rc i s ing a u t h o r i t y wi th t h e back ing of t he 
occupa t ion a r m y in o r d e r to r e m e d y vio la t ions of h u m a n r igh t s 
c o m m i t t e d in f u r t h e r a n c e of t h e g e n e r a l policies of t he r e g i m e in t he 
occupied a r e a . 

84. T h e a p p l i c a n t G o v e r n m e n t s t a t e d before t he C o u r t t h a t t h e i r 
p r i m a r y s t a r t i n g - p o i n t was t h a t the r e l e v a n t app l i cab le law in n o r t h e r n 
C y p r u s r e m a i n e d t h a t of t h e Repub l i c of C y p r u s a n d t h a t it was 
i n a p p r o p r i a t e to cons ide r o t h e r laws. H o w e v e r if, a n d only il, t h e C o u r t 
w e r e m i n d e d to cons ide r such laws, th is should not lead to a p p r o v a l of 
t he C o m m i s s i o n ' s findings a n d r e a s o n i n g in r e l a t ion to Ar t i c les 6, 13 a n d 
f o r m e r Ar t i c l e 26 of the C o n v e n t i o n . T h e y s u b m i t t e d t h a t , c o n t r a r y to t h e 
C o m m i s s i o n ' s view, it was not a n e c e s s a r y coro l la ry of t h e " T R N C " being-
cons ide red a s u b o r d i n a t e local a d m i n i s t r a t i o n of t h e r e s p o n d e n t S t a t e 
t h a t t h e r e m e d i e s ava i lab le before t h e " T R N C " had to be r e g a r d e d as 
" d o m e s t i c r e m e d i e s " of t h e r e s p o n d e n t S t a t e for t h e p u r p o s e s of f o rmer 
Ar t ic le 26 of t h e C o n v e n t i o n . T h e a p p l i c a n t G o v e r n m e n t p l e a d e d in th is 
c o n n e c t i o n t h a t even t h e r e s p o n d e n t S t a t e did not cons ide r " T R N C " 
r e m e d i e s to be r e m e d i e s p rov ided by T u r k e y as a C o n t r a c t i n g Pa r ty . 
M o r e o v e r , g iven t h a t t h e local a d m i n i s t r a t i o n was s u b o r d i n a t e d to a n d 
con t ro l l ed by t h e r e s p o n d e n t S t a t e no t t h r o u g h t h e pr inc ip le of legal i ty 
a n d d e m o c r a t i c ru l e b u t t h r o u g h mi l i t a ry con t ro l a n d o c c u p a t i o n , 
" T R N C " c o u r t s could not be c o n s i d e r e d to be " e s t a b l i s h e d by l aw" wi th in 
t h e m e a n i n g of Ar t ic le 6 of t h e C o n v e n t i o n . T h e a p p l i c a n t G o v e r n m e n t 
c l a i m e d t h a t it would be w r o n g in such c i r c u m s t a n c e s to expec t 
agg r i eved ind iv idua ls to have r e c o u r s e to r e m e d i e s for t h e p u r p o s e s of 
t he f o r m e r Ar t i c l e 26 e x h a u s t i o n r e q u i r e m e n t w h e n t h e s e r e m e d i e s did 
not fulfil t h e s t a n d a r d s of e i t h e r Ar t ic le 6 or, it m u s t follow, Ar t ic le 13 of 
t he C o n v e n t i o n . 

85 . In t h e a p p l i c a n t G o v e r n m e n t ' s submis s ion , t h e C o m m i s s i o n , at 
p a r a g r a p h s 123 a n d 124 of i ts r e p o r t , m i s c o n s t r u e d t h e scope of t h e 
Advisory O p i n i o n of t h e I n t e r n a t i o n a l C o u r t of J u s t i c e in t he N a m i b i a 
case (Legal C o n s e q u e n c e s for S t a t e s of t he C o n t i n u e d P r e s e n c e of S o u t h 
Africa in N a m i b i a (Sou th W e s t Africa) N o t w i t h s t a n d i n g Secur i ty Counc i l 
R e s o l u t i o n 276 (1970) , 1971 ICJ R e p o r t s 16). 

86. T h e C o m m i s s i o n , for i ts p a r t , r eca l l ed t h a t , wi th t he excep t ion of 
t h e r e s p o n d e n t S t a t e , t he " T R N C ' s c la im to i n d e p e n d e n t s t a t e h o o d was 
re jec ted a n d c o n d e m n e d by t h e i n t e r n a t i o n a l c o m m u n i t y . H o w e v e r , it 
f u r t h e r observed t h a t t h e fact t h a t t h e " T R N C " r e g i m e ex i s t ed a n d 
exerc i sed de facto a u t h o r i t y u n d e r t h e overal l con t ro l of T u r k e y was not 
w i t h o u t c o n s e q u e n c e s for t he q u e s t i o n of w h e t h e r t h e r e m e d i e s which 
the r e s p o n d e n t S t a t e c l a i m e d w e r e ava i lab le wi th in t he " T R N C s y s t e m " 
r e q u i r e d to be e x h a u s t e d by agg r i eved ind iv idua ls as a p r e c o n d i t i o n to t he 
admiss ib i l i ty of t h e i r c o m p l a i n t s u n d e r t he C o n v e n t i o n . T h e C o m m i s s i o n 
no t ed in th is r e spec t , a n d wi th r e f e r e n c e to t he a b o v e - m e n t i o n e d Advisory 
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O p i n i o n of t h e I n t e r n a t i o n a l C o u r t of J u s t i c e in t he N a m i b i a case (see 
p a r a g r a p h 85 above ) , t h a t even if t he l eg i t imacy of a S t a t e w e r e not 
r e cogn i sed by the i n t e r n a t i o n a l c o m m u n i t y , " i n t e r n a t i o n a l law recogn i ses 
t h e l eg i t imacy of c e r t a i n legal a r r a n g e m e n t s a n d t r a n s a c t i o n s in such a 
s i t u a t i o n , ... t h e effects of which c a n be i g n o r e d only to t h e d e t r i m e n t of 
t h e i n h a b i t a n t s of t h e [ t ] e r r i t o r y " (loc. cit. , p . 56, § 125). O n the 
u n d e r s t a n d i n g t h a t t h e r e m e d i e s re l ied on by the r e s p o n d e n t S t a t e w e r e 
i n t e n d e d to benef i t t h e e n t i r e p o p u l a t i o n of n o r t h e r n C y p r u s , a n d to t h e 
e x t e n t t h a t such r e m e d i e s could be c o n s i d e r e d effective, a c c o u n t m u s t in 
p r inc ip le be t a k e n of t h e m for t he p u r p o s e s of f o r m e r Ar t i c l e 26 of t h e 
C o n v e n t i o n . 

87. In the C o m m i s s i o n ' s conc lus ion , w h e t h e r or not a p a r t i c u l a r 
r e m e d y could be r e g a r d e d as effective, a n d h a d t h e r e f o r e to be used , h a d 
to be d e t e r m i n e d in r e l a t i on to t he specific c o m p l a i n t a t i ssue . T h e 
C o m m i s s i o n o b s e r v e d in th i s r e g a r d t h a t , to t h e e x t e n t t h a t t he a p p l i c a n t 
G o v e r n m e n t a l l eged t h a t t h e c o m p l a i n t s set ou t in t he a p p l i c a t i o n r e l a t e d 
to a d m i n i s t r a t i v e p rac t i ce s i m p u t a b l e to t he r e s p o n d e n t S t a t e , proof of t h e 
e x i s t e n c e of such p rac t i ces d e p e n d e d on t h e a b s e n c e of effective r e m e d i e s 
in r e l a t i on to t h e ac t s a l l eged to c o n s t i t u t e t h e said p r a c t i c e s . 

88 . H a v i n g r e g a r d to t h e s e c o n s i d e r a t i o n s , t h e C o m m i s s i o n c o n c l u d e d 
t h a t , for t he p u r p o s e s of f o r m e r Ar t ic le 26 of t h e C o n v e n t i o n , r e m e d i e s 
ava i l ab le in n o r t h e r n C y p r u s w e r e to be r e g a r d e d as " d o m e s t i c r e m e d i e s " 
of t he r e s p o n d e n t S t a t e a n d t h a t t he q u e s t i o n of t he i r effect iveness h a d to 
be cons ide r ed in t h e specific c i r c u m s t a n c e s w h e r e it a r o s e . 

89. T h e C o u r t n o t e s t h a t t h e C o m m i s s i o n avoided m a k i n g g e n e r a l 
s t a t e m e n t s on t he val id i ty of t h e ac t s of t h e " T R N C " a u t h o r i t i e s from 
t h e s t a n d p o i n t of i n t e r n a t i o n a l law a n d conf ined its c o n s i d e r a t i o n s to 
t h e Conven t ion - spec i f i c issue of t he app l i ca t ion of t h e e x h a u s t i o n 
r e q u i r e m e n t c o n t a i n e d in f o r m e r Ar t ic le 26 of t he C o n v e n t i o n in t h e 
c o n t e x t of t he " c o n s t i t u t i o n a l " a n d " l e g a l " sy s t em e s t a b l i s h e d wi th in t h e 
" T R N C " . T h e C o u r t e n d o r s e s th is a p p r o a c h . It recal ls in th is c o n n e c t i o n 
t h a t , a l t h o u g h in Loizidou ( m e r i t s ) t he C o u r t re fused to a t t r i b u t e legal 
val idi ty to such provis ions as "Ar t ic le 159 of t h e T R N C C o n s t i t u t i o n " , it 
did so wi th r e s p e c t to t he C o n v e n t i o n (p. 2 2 3 1 , § 44) . T h i s conclus ion was 
all t h e m o r e c o m p e l l i n g s ince t h e Ar t ic le in q u e s t i o n p u r p o r t e d to ves t 
in t h e " T R N C " a u t h o r i t i e s , i r revers ib ly a n d w i t h o u t p a y m e n t of any 
c o m p e n s a t i o n , t h e a p p l i c a n t ' s r i g h t s to h e r l and in n o r t h e r n C y p r u s . 
I n d e e d , t he C o u r t in its j u d g m e n t did not "cons ide r it d e s i r a b l e , let a lone 
neces sa ry , in t h e p r e s e n t con t ex t to e l a b o r a t e a g e n e r a l t h e o r y c o n c e r n i n g 
t h e lawfulness of legis la t ive a n d a d m i n i s t r a t i v e ac t s of t he ' T R N C " (ibid., 
p . 2 2 3 1 , § 45) . 

90. In the C o u r t ' s op in ion , a n d w i t h o u t in a n y way ca l l ing in to q u e s t i o n 
e i t h e r t h e view a d o p t e d by the i n t e r n a t i o n a l c o m m u n i t y r e g a r d i n g t h e 
e s t a b l i s h m e n t of t h e " T R N C " (see p a r a g r a p h 14 above) o r t h e fact t h a t 
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t he g o v e r n m e n t of t he R e p u b l i c of C y p r u s r e m a i n s t h e sole l e g i t i m a t e 
g o v e r n m e n t of C y p r u s (see p a r a g r a p h 61 above) , it c a n n o t be exc luded 
t h a t f o r m e r Ar t ic le 26 of t he C o n v e n t i o n r e q u i r e s t h a t r e m e d i e s m a d e 
ava i lab le to indiv iduals g e n e r a l l y in n o r t h e r n C y p r u s to enab l e t h e m to 
s e c u r e r e d r e s s for v io la t ions of t he i r C o n v e n t i o n r i g h t s have to be t e s t e d . 
T h e C o u r t , like t h e C o m m i s s i o n , would c h a r a c t e r i s e t h e d e v e l o p m e n t s 
which have o c c u r r e d in n o r t h e r n C y p r u s s ince 1974 in t e r m s of t he 
exerc i se of de facto a u t h o r i t y by t he " T R N C " . As it obse rved in Loizidou 
( m e r i t s ) w i t h r e f e r ence to t h e Advisory O p i n i o n of t h e I n t e r n a t i o n a l 
C o u r t of J u s t i c e in t he N a m i b i a ca se , i n t e r n a t i o n a l law recogn i ses t he 
l eg i t imacy of c e r t a i n legal a r r a n g e m e n t s a n d t r a n s a c t i o n s in s i t u a t i o n s 
such as t h e one o b t a i n i n g in t h e " T R N C " , for i n s t a n c e as r e g a r d s t he 
r e g i s t r a t i o n of b i r t h s , d e a t h s , a n d m a r r i a g e s , " t h e effects of wh ich c a n 
only be i gno red to t h e d e t r i m e n t of t he i n h a b i t a n t s of t he [ t j e r r i t o r y " 
(loc. c i t . , p . 2 2 3 1 , § 45) . 

9 1 . T h e C o u r t d i s a g r e e s w i t h t he a p p l i c a n t G o v e r n m e n t ' s c r i t i c i sm of 
t h e C o m m i s s i o n ' s r e l i ance on this p a r t of t he Advisory O p i n i o n . In its 
view, a n d j u d g e d solely from the s t a n d p o i n t of t h e C o n v e n t i o n , t h e 
Advisory O p i n i o n conf i rms t h a t w h e r e it c a n b e shown t h a t r e m e d i e s 
exist to t h e a d v a n t a g e of ind iv idua ls a n d offer t h e m r e a s o n a b l e p r o s p e c t s 
of success in p r e v e n t i n g v io la t ions of t h e C o n v e n t i o n , use shou ld be m a d e 
of such r e m e d i e s . In r e a c h i n g th is conc lus ion , t h e C o u r t cons ide r s t h a t 
th i s r e q u i r e m e n t , app l i ed in t h e c o n t e x t of t he " T R N C " , is cons i s t en t 
wi th its e a r l i e r s t a t e m e n t on t he n e e d to avoid in t h e t e r r i t o r y of 
n o r t h e r n C y p r u s t h e e x i s t e n c e of a v a c u u m in t h e p r o t e c t i o n of t h e 
h u m a n r igh t s g u a r a n t e e d by t h e C o n v e n t i o n (see p a r a g r a p h 78 a b o v e ) . 

92 . It a p p e a r s ev iden t to t he C o u r t , d e s p i t e t h e r e s e r v a t i o n s t h e 
G r e e k - C y p r i o t c o m m u n i t y in n o r t h e r n C y p r u s m a y h a r b o u r r e g a r d i n g 
t h e " T R N C " c o u r t s , t h a t t h e a b s e n c e of such i n s t i t u t i o n s would work to 
t he d e t r i m e n t of t he m e m b e r s of t h a t c o m m u n i t y . M o r e o v e r , r ecogn i s ing 
the effect iveness of those bodies for t h e l imi t ed p u r p o s e of p r o t e c t i n g t he 
r i gh t s of t h e t e r r i t o r y ' s i n h a b i t a n t s does not , in t he C o u r t ' s v iew a n d 
following t h e Advisory O p i n i o n of t h e I n t e r n a t i o n a l C o u r t of J u s t i c e , 
l eg i t imise t h e " T R N C " in any way. 

93 . T h e C o u r t reca l l s t h a t , in i ts Advisory O p i n i o n on N a m i b i a , t h e 
I n t e r n a t i o n a l C o u r t of J u s t i c e s t a t e d t he following (1971 ICJ R e p o r t s , 
p . 56, § 125): 

"In general , the non-rceognition of South Africa's administrat ion of the Terri tory 
should not result in depriving the people of Namibia of any advantages derived from 
international co-operation. In particular, while official acts performed by the 
Government of South Africa on behalf of or concerning Namibia after the terminat ion 
of the Mandate are illegal and invalid, this invalidity cannot be extended to those acts, 
such as, for instance, the registration of births, deaths and marriages, the effects of 
which can be ignored only to the de t r iment of the inhabitants of the Terri tory." 
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94. T h e C o u r t observes t h a t th is p a s s a g e was inc luded in the O p i n i o n 
as a r e su l t of va r i ous a r g u m e n t s m a d e in t h e cou r se of t h e p r o c e e d i n g s 
p r e p a r a t o r y to its a d o p t i o n . T h u s , t he r e p r e s e n t a t i v e of t h e N e t h e r l a n d s 
p o i n t e d ou t to t h e I n t e r n a t i o n a l C o u r t of J u s t i c e t h a t t h e n o n - r e c o g n i t i o n 
of S o u t h Afr ica 's i l legal ru l e in N a m i b i a "does not exc lude t a k i n g in to 
a c c o u n t t he fact of exerc i se of power s in so far as t h a t t a k i n g in to a c c o u n t 
is n e c e s s a r y in o r d e r to do j u s t i c e to t he l e g i t i m a t e i n t e r e s t of t h e 
ind iv idua l [who] is, in fact, sub jec ted to t h a t p o w e r " (P l ead ings , vol. II, 
p . 130). T h e r e p r e s e n t a t i v e of t h e U n i t e d S t a t e s said t h a t " [ i ] t would , for 
e x a m p l e , be a v io la t ion of t he r igh t s of ind iv idua ls if a foreign S t a t e 
re fused to r ecogn i se t h e r igh t of N a m i b i a n s to m a r r y in a c c o r d a n c e wi th 
t he laws in force ... or would cons ide r t h e i r c h i l d r e n to be i l l eg i t ima te . A 
c o n t r a c t for t h e sale of goods a lso shou ld not be d e c l a r e d invalid m e r e l y 
b e c a u s e it was e n t e r e d in to in a c c o r d a n c e w i t h o r d i n a r y c o m m e r c i a l laws 
app l i ed to N a m i b i a by S o u t h Afr ica" ( P l e a d i n g s , vol. II, p . 503) . T h e s e 
s t a t e m e n t s , by logical necess i ty , m u s t be t a k e n to e x t e n d to dec is ions 
t a k e n by c o u r t s a n d r e l a t i n g to such eve ryday r e l a t i o n s . T h e above 
c i t a t i ons show t h a t , d e s p i t e hav ing b e e n invi ted to do so by the S e c r e t a r y -
G e n e r a l of t h e U n i t e d N a t i o n s , t he I n t e r n a t i o n a l C o u r t resolutely-
re j ec t ed t he a p p r o a c h re fus ing any effect to unlawful defacto r e g i m e s . 

95 . T h e C o u r t no t e s t h a t th i s re jec t ion was echoed a n d ampl i f ied in 
t h e s e p a r a t e op in ions of J u d g e s Di l l a rd , d e C a s t r o a n d O n y e a m a . J u d g e 
Di l l a rd (1971 ICJ R e p o r t s , p p . 166-67) p o i n t e d out t h a t t h e m a x i m №ex 
injuria jus non oritur" was not a n a b s o l u t e o n e a n d a d d e d t h a t " [ w ] e r e it 
o t h e r w i s e t he g e n e r a l i n t e r e s t in t he s ecu r i t y of t r a n s a c t i o n s would be 
too g r e a t l y i nvaded a n d t h e c a u s e of m i n i m i s i n g need le s s h a r d s h i p a n d 
fr ict ion would be h i n d e r e d r a t h e r t h a n h e l p e d " . J u d g e d e C a s t r o (ibid., 
pp . 218-19) d r e w a d i s t i nc t ion b e t w e e n ac t s of t h e de facto a u t h o r i t i e s in 
N a m i b i a r e l a t i n g t o ac ts or t r a n s a c t i o n s " r e l a t i n g to publ ic p r o p e r t y , 
concess ions , e t c . " a n d "ac t s a n d r i g h t s of p r i v a t e p e r s o n s " which " shou ld 
be r e g a r d e d as valid (val idi ty of e n t r i e s in t h e civil r e g i s t e r s a n d in t h e 
L a n d Reg i s t ry , va l id i ty of m a r r i a g e s , va l id i ty of j u d g m e n t s of t h e civil 
c o u r t s , e t c . ) " . J u d g e O n y e a m a said t h a t , a l t h o u g h t h e r e was a n 
ob l iga t ion for t h i rd S t a t e s not to r ecogn i se t h e legal i ty of S o u t h Africa 's 
p r e s e n c e in N a m i b i a , t h a t d u t y did not necessa r i ly e x t e n d " t o re fus ing to 
r ecogn i se the val id i ty of S o u t h Afr ica 's ac t s on beha l f of or c o n c e r n i n g 
N a m i b i a in view of t h e fact t h a t t h e a d m i n i s t r a t i o n of S o u t h Africa over 
N a m i b i a (il legal t h o u g h it is) still c o n s t i t u t e s t h e de facto g o v e r n m e n t of 
t h e t e r r i t o r y " . 

96 . I t is to be n o t e d t h a t t h e I n t e r n a t i o n a l C o u r t ' s Advisory O p i n i o n , 
r e a d in con junc t ion wi th t he p l e a d i n g s a n d the e x p l a n a t i o n s given by s o m e 
of t h a t c o u r t ' s m e m b e r s , shows c lear ly t h a t , in c i r c u m s t a n c e s s imi l a r to 
t hose a r i s i ng in t h e p r e s e n t ca se , t h e ob l iga t ion to d i s r e g a r d ac ts of de 

facto en t i t i e s is far f rom a b s o l u t e . Life goes on in t h e t e r r i t o r y c o n c e r n e d 
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for i ts i n h a b i t a n t s . T h a t life m u s t be m a d e t o l e r ab l e a n d be p r o t e c t e d by 
the de facto a u t h o r i t i e s , i n c l u d i n g t h e i r c o u r t s ; a n d , in t h e very i n t e r e s t of 
t h e i n h a b i t a n t s , t h e ac t s of t h e s e a u t h o r i t i e s r e l a t e d t h e r e t o c a n n o t be 
s imply i gno red by th i rd S t a t e s or by i n t e r n a t i o n a l i n s t i t u t i o n s , especia l ly 
c o u r t s , i nc lud ing th is one . T o hold o t h e r w i s e would a m o u n t to s t r i p p i n g 
the i n h a b i t a n t s of t he t e r r i t o r y of all t h e i r r igh t s w h e n e v e r t h e y a r e 
d i scussed in a n i n t e r n a t i o n a l c o n t e x t , wh ich would a m o u n t to d e p r i v i n g 
t h e m even of t he m i n i m u m s t a n d a r d of r i g h t s to which they a r e e n t i t l e d . 

97. T h e C o u r t no tes t h a t t he view e x p r e s s e d by t h e I n t e r n a t i o n a l 
C o u r t of J u s t i c e in t he c o n t e x t desc r ibed in t he p r e c e d i n g p a r a g r a p h is by 
no m e a n s a n i so la ted o n e . It is con f i rmed b o t h by a u t h o r i t a t i v e w r i t e r s on 
t he sub jec t of de facto e n t i t i e s in i n t e r n a t i o n a l law a n d by ex i s t ing p r ac t i c e , 
pa r t i cu l a r l y j u d g m e n t s of d o m e s t i c c o u r t s on t he s t a t u s of dec is ions t a k e n 
by t h e a u t h o r i t i e s of defacto en t i t i e s . T h i s is t r u e , in p a r t i c u l a r , for p r i va t e -
law r e l a t i o n s h i p s and ac t s of o r g a n s of de facto a u t h o r i t i e s r e l a t i n g to such 
r e l a t i o n s h i p s . S o m e S t a t e o r g a n s have gone f u r t h e r a n d factual ly 
r ecogn i sed even ac ts r e l a t e d to publ ic - law s i t u a t i o n s , for e x a m p l e by 
g r a n t i n g sovere ign i m m u n i t y to de facto en t i t i e s or by re fus ing to 
cha l l enge t a k i n g s of p r o p e r t y by the o r g a n s of such e n t i t i e s . 

98 . Fo r t h e C o u r t , t h e conclus ion to be d r a w n is t h a t it c a n n o t s imply 
d i s r e g a r d t h e j ud i c i a l o r g a n s set u p by t h e " T R N C " in so far as t h e 
r e l a t i o n s h i p s a t i ssue in t h e p r e s e n t case a r e c o n c e r n e d . It is in t he very 
i n t e r e s t of t he i n h a b i t a n t s of t h e " T R N C " , i nc lud ing G r e e k C y p r i o t s , to be 
able to seek t h e p r o t e c t i o n of such o r g a n s ; a n d if t he " T R N C " a u t h o r i t i e s 
had not e s t a b l i s h e d t h e m , th i s could r igh t ly be c o n s i d e r e d to r u n c o u n t e r 
to t he C o n v e n t i o n . Accord ing ly , t h e i n h a b i t a n t s of t h e t e r r i t o r y m a y 
be r e q u i r e d to e x h a u s t t h e s e r e m e d i e s , un le s s t h e i r i nex i s t ence or 
ineffect iveness can be p roved - a po in t to be e x a m i n e d on a case-by-case 
bas i s . 

99 . T h e C o u r t , like t h e C o m m i s s i o n , will t hus e x a m i n e in r e spec t of 
e a c h of t h e v io la t ions a l l eged by t h e a p p l i c a n t G o v e r n m e n t w h e t h e r t h e 
p e r s o n s c o n c e r n e d could have avai led t h e m s e l v e s of effective r e m e d i e s to 
s ecu re r e d r e s s . It will have r e g a r d in p a r t i c u l a r to w h e t h e r the e x i s t e n c e of 
any r e m e d i e s is sufficiently c e r t a i n no t only in t h e o r y b u t in p r a c t i c e a n d 
w h e t h e r t h e r e a r e any specia l c i r c u m s t a n c e s which absolve t h e p e r s o n s 
c o n c e r n e d by t h e i n s t a n t app l i ca t i on from the ob l iga t ion to e x h a u s t t h e 
r e m e d i e s wh ich , as a l l eged by the r e s p o n d e n t G o v e r n m e n t before t h e 
C o m m i s s i o n , w e r e a t t h e i r d i sposa l . T h e C o u r t reca l l s in th is l a t t e r 
r e spec t t h a t t he e x h a u s t i o n rule is i napp l i cab le w h e r e an a d m i n i s t r a t i v e 
p r ac t i c e , n a m e l y a r e p e t i t i o n of ac t s i n c o m p a t i b l e w i t h t he C o n v e n t i o n 
a n d official t o l e r a n c e by the S t a t e a u t h o r i t i e s , h a s b e e n shown to exist 
a n d is of such a n a t u r e as to m a k e p r o c e e d i n g s futi le or ineffective (see , 
mutatis mutandis, Akdivar and Others v. Turkey, j u d g m e n t of 16 S e p t e m b e r 
1996, Reports 1996-IV, p. 1210, §§ 66-67) . 



32 CYPRUS v. TURKEY J U D G M E N T 

100. In view of t h e above c o n s i d e r a t i o n s , t he C o u r t does not cons ide r it 
n e c e s s a r y at th is s t a g e to e x a m i n e the a p p l i c a n t G o v e r n m e n t ' s b r o a d e r 
c r i t i c i sm of t h e cou r t a n d a d m i n i s t r a t i v e sys t em in t he " T R N C " u n d e r 
Ar t i c les 6 and 13 of t he C o n v e n t i o n . 

101. T h e C o u r t does wish to add , however , t h a t t h e a p p l i c a n t 
G o v e r n m e n t ' s r e l i ance on the i l legali ty of t h e " T R N C " c o u r t s s e e m s to 
c o n t r a d i c t t he a s s e r t i o n m a d e by t h a t s a m e G o v e r n m e n t t h a t T u r k e y is 
r e spons ib l e for t h e v io la t ions a l l eged in n o r t h e r n C y p r u s - a n a s s e r t i o n 
which h a s b e e n a c c e p t e d by t h e C o u r t (see p a r a g r a p h s 75-81 above ) . I t 
a p p e a r s i n d e e d difficult to a d m i t t h a t a S t a t e is m a d e respons ib le for t h e 
ac t s o c c u r r i n g in a t e r r i t o r y unlawful ly occup ied a n d a d m i n i s t e r e d by it 
a n d to d e n y t h a t S t a t e t he o p p o r t u n i t y to t ry to avoid such respons ib i l i ty 
by c o r r e c t i n g t he w r o n g s i m p u t a b l e to it in its c o u r t s . T o al low t h a t 
o p p o r t u n i t y to t h e r e s p o n d e n t S t a t e in t he f r a m e w o r k of t h e p r e s e n t 
app l i ca t i on in no way a m o u n t s to an ind i rec t l eg i t imi sa t ion of a r e g i m e 
which is unlawful u n d e r i n t e r n a t i o n a l law. T h e s a m e type of 
c o n t r a d i c t i o n a r i ses b e t w e e n the a l l eged un lawfu lness of t h e i n s t i t u t i o n s 
set u p by the " T R N C " and t h e a p p l i c a n t G o v e r n m e n t ' s a r g u m e n t , to be 
e x a m i n e d at a l a t e r s t age (see , for e x a m p l e p a r a g r a p h s 318-21 be low) , 
t h a t t h e r e has b e e n a b r e a c h of Ar t ic le 13 of t h e C o n v e n t i o n : it c a n n o t be 
a s s e r t e d , on t h e o n e h a n d , t h a t t h e r e has b e e n a v io la t ion of t h a t Ar t i c l e 
b e c a u s e a S t a t e h a s not p rov ided a r e m e d y whi le a s s e r t i n g , on t he o t h e r 
h a n d , t h a t any such r e m e d y , if p rov ided , wou ld be null a n d void. 

102. T h e C o u r t conc ludes accord ing ly t h a t , for the p u r p o s e s of f o r m e r 
Ar t i c l e 26 ( c u r r e n t Ar t i c l e 35 § 1) of t he C o n v e n t i o n , r e m e d i e s ava i lab le in 
t h e " T R N C " m a y be r e g a r d e d as " d o m e s t i c r e m e d i e s " of t h e r e s p o n d e n t 
S t a t e a n d t h a t t h e c |uest ion of t h e i r effect iveness is to be cons ide r ed in t h e 
specific c i r c u m s t a n c e s w h e r e it a r i s e s . 

5. As to the six-month rule 

103. T h e C o u r t observes t h a t a l t h o u g h t h e C o m m i s s i o n r e se rved th is 
issue to t h e m e r i t s s t a g e , n e i t h e r G o v e r n m e n t s u b m i t t e d any a r g u m e n t s 
t h e r e o n ; nor have t he a p p l i c a n t G o v e r n m e n t r e v e r t e d to t he m a t t e r in 
t h e i r w r i t t e n or ora l p l ead ings before the C o u r t . 

104. T h e C o u r t , in line wi th t h e C o m m i s s i o n ' s a p p r o a c h , conf i rms t h a t 
in so far as t he a p p l i c a n t G o v e r n m e n t have a l l eged c o n t i n u i n g v io la t ions 
r e s u l t i n g from a d m i n i s t r a t i v e p r ac t i c e s , it will d i s r e g a r d s i t u a t i o n s which 
e n d e d six m o n t h s before the d a t e on which the app l i ca t i on was i n t r o d u c e d , 
n a m e l y 22 N o v e m b e r 1994. T h e r e f o r e , a n d l ike t h e C o m m i s s i o n , t he 
C o u r t cons ide r s t h a t p rac t i ces which a r e shown to have e n d e d before 
22 M a y 1994 fall o u t s i d e the scope of its e x a m i n a t i o n . 
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II. E S T A B L I S H M E N T O F T H E F A C T S A N D A S S E S S M E N T O F T H E 
E V I D E N C E 

105. T h e C o u r t n o t e s t h a t t he C o m m i s s i o n h a d r e g a r d to w r i t t e n as 
well a s , in r e spec t of c e r t a i n c a t e g o r i e s of c o m p l a i n t s , ora l ev idence in 
o r d e r to clarify a n d e s t ab l i sh t h e facts u n d e r l y i n g the a l l ega t i ons 
a d v a n c e d by the a p p l i c a n t G o v e r n m e n t . As a p p r o p r i a t e , t he C o m m i s s i o n 
f u r t h e r re l ied on t h e findings c o n t a i n e d in its 1976 a n d 1983 r e p o r t s (see 
p a r a g r a p h 1 7 above) as well as d o c u m e n t a r y m a t e r i a l s o b t a i n e d of i ts own 
m o t i o n a n d , as a p r inc ipa l sou rce , m a t e r i a l s s u b m i t t e d by the p a r t i e s . As 
to t h e w r i t t e n ev idence of t he p a r t i e s , it obse rves t h a t t h e C o m m i s s i o n 
a d m i t t e d to t he case file all w r i t t e n submis s ions m a d e by b o t h 
G o v e r n m e n t s a t t he admiss ib i l i ty a n d m e r i t s s t ages u p un t i l 
14 S e p t e m b e r 1998. T h e C o m m i s s i o n ' s s t r ic t a d h e r e n c e to th is d e a d l i n e 
r e s u l t e d in its decis ion of 5 M a r c h 1999 to reject t he r e s p o n d e n t 
G o v e r n m e n t ' s r e q u e s t to have a d m i t t e d to t he file a n aide-memoire on 
" m e a s u r e s r e l a t i n g to t he living cond i t i ons of G r e e k Cy p r i o t s a n d 
M a r o n i t e s in t he T u r k i s h R e p u b l i c of N o r t h e r n C y p r u s " . T h e C o u r t 
no tes t h a t th is was t he only d o c u m e n t exc luded by t h e C o m m i s s i o n , all 
o t h e r m a t e r i a l s hav ing b e e n a d m i t t e d in a c c o r d a n c e wi th r e spec t for t h e 
r e q u i r e m e n t s of p r o c e d u r a l equa l i t y b e t w e e n the p a r t i e s . 

106. T h e C o u r t observes t h a t w h e r e it was imposs ib le to g u a r a n t e e full 
r e spec t for t h e pr inc ip le of e q u a l i t y of a r m s in t h e p r o c e e d i n g s before t h e 
C o m m i s s i o n , for e x a m p l e on a c c o u n t of t h e l imi ted t i m e avai lab le to a 
p a r t y to reply fully to t h e o t h e r ' s s u b m i s s i o n s , t h e C o m m i s s i o n took th is 
fac tor in to a c c o u n t in its a s s e s s m e n t of t he ev iden t i a l va lue of t h e m a t e r i a l 
a t i ssue . A l t h o u g h the C o u r t m u s t s c ru t i n i s e any ob jec t ions ra i sed by the 
a p p l i c a n t G o v e r n m e n t to t h e C o m m i s s i o n ' s findings of fact a n d its 
a s s e s s m e n t of t h e ev idence , it no t e s t h a t , as r e g a r d s d o c u m e n t a r y 
m a t e r i a l s , bo th p a r t i e s w e r e given a full o p p o r t u n i t y to c o m m e n t on all 
such m a t e r i a l s in the i r p l e a d i n g s before t h e C o u r t , i nc lud ing the above-
m e n t i o n e d aide-memoire, wh ich was a d m i t t e d to t h e file by v i r t u e of a 
p r o c e d u r a l dec is ion t a k e n by t h e C o u r t on 24 N o v e m b e r 1999. 

107. As r e g a r d s ora l ev idence , t h e C o u r t no tes t h a t t h e C o m m i s s i o n 
a p p o i n t e d t h r e e d e l e g a t e s to h e a r ev idence on the C o n v e n t i o n i ssues 
r e l a t i n g to t he g e n e r a l l iving cond i t i ons of t h e so-cal led " e n c l a v e d " G r e e k 
Cypr io t s a n d the s i t ua t i on of T u r k i s h Cypr io t s l iving in n o r t h e r n C y p r u s , 
in p a r t i c u l a r poli t ical d i s s i den t s a n d m e m b e r s of t he T u r k i s h - C y p r i o t 
Gypsy minor i t y . W i t n e s s e s w e r e h e a r d in S t r a s b o u r g on 27 and 
28 N o v e m b e r 1997, in Nicos ia (most ly) on 22 a n d 23 F e b r u a r y 1998, a n d 
in L o n d o n on 22 Apri l 1998. T h e inves t iga t ion also involved visi ts to 
c e r t a i n local i t ies ( t he L e d r a Pa l ace c ross ing-po in t over t he d e m a r c a t i o n 
l ine, t he cour t bu i ld ing in n o r t h e r n Nicosia a n d G r e e k - C y p r i o t vi l lages in 
t he K a r p a s a r e a ) . O r a l s t a t e m e n t s w e r e t a k e n by the d e l e g a t e s f rom a 
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n u m b e r of officials a n d o t h e r p e r s o n s e n c o u n t e r e d d u r i n g the visit to 
n o r t h e r n C y p r u s , i nc lud ing the K a r p a s p e n i n s u l a . At t h e first h e a r i n g , 
t e n w i tne s se s p r o p o s e d by the a p p l i c a n t G o v e r n m e n t gave ev idence , 
t h r e e of w h o m r e m a i n e d un iden t i f i ed . At t he second h e a r i n g , t h e 
C o m m i s s i o n d e l e g a t e s h e a r d t h e ev idence of twelve w i t n e s s e s , seven of 
w h o m w e r e p r o p o s e d by t h e r e s p o n d e n t G o v e r n m e n t a n d five by t h e 
a p p l i c a n t G o v e r n m e n t ( inc lud ing four un iden t i f i ed w i t n e s s e s ) . At t h e 
th i rd h e a r i n g in L o n d o n , t h e d e l e g a t e s h e a r d five w i t n e s s e s p r o p o s e d by 
t h e a p p l i c a n t G o v e r n m e n t , four of w h o m r e m a i n e d un iden t i f i ed . 

108. T h e C o u r t observes t h a t t he C o m m i s s i o n d e l e g a t e s took all 
n e c e s s a r y s t eps to e n s u r e t h a t t h e t a k i n g of ev idence f rom un iden t i f i ed 
w i t n e s s e s compl i ed wi th t h e fa i rness r e q u i r e m e n t s of Ar t i c l e 6 of t h e 
C o n v e n t i o n . 

109. It f u r t h e r obse rves t h a t , in so far as t h e r e s p o n d e n t G o v e r n m e n t 
w e r e cr i t ica l of t h e a r r a n g e m e n t s m a d e by t h e d e l e g a t e s to h e a r t h e 
ev idence of t h e un iden t i f i ed w i t n e s s e s p r o p o s e d by the a p p l i c a n t 
G o v e r n m e n t , t hose a r r a n g e m e n t s w e r e cons i s t en t w i t h t h e s c r e e n i n g 
p r o c e d u r e r e q u e s t e d by the r e s p o n d e n t S t a t e i tself to e n s u r e t h e s ecu r i t y 
of u n n a m e d w i t n e s s e s in a n e a r l i e r a n d u n r e l a t e d case (Sargin and Yaga 
v. Turkey, nos . 14116-14117/88, C o m m i s s i o n ' s r e p o r t of 17 J a n u a r y 1991, 
u n p u b l i s h e d ) . In t h e C o u r t ' s op in ion , t h e h a n d i c a p s a l l eged by 
t h e r e s p o n d e n t G o v e r n m e n t in t h e p r o c e e d i n g s before t h e C o m m i s s i o n 
w e r e sufficiently c o u n t e r b a l a n c e d by t h e p r o c e d u r e s followed by t h e 
C o m m i s s i o n . It a lso observes t h a t t he C o m m i s s i o n , in its a s s e s s m e n t 
of t he ev idence given by un iden t i f i ed w i t n e s s e s , a d o p t e d a c a u t i o u s 
a p p r o a c h by a s c e r t a i n i n g its ev iden t i a l va lue wi th r e f e r ence to t h e 
p a r t i c u l a r n a t u r e of each of t h e w i t n e s s e s ' t e s t i m o n y , a n d its findings 
w e r e no t b a s e d e i t h e r solely or to a decisive e x t e n t on a n o n y m o u s w i t n e s s 
s t a t e m e n t s (see Van Mechelen and Others v. the Netherlands, j u d g m e n t of 
23 Apri l mi, Reports 1997-III, p . 712, §§ 54-55) . 

110. T h e a p p l i c a n t G o v e r n m e n t , in t h e p r o c e e d i n g s before t he C o u r t , 
have not c o n t e s t e d t he a r r a n g e m e n t s for h e a r i n g t he ev idence of 
un iden t i f i ed w i t n e s s e s . T h e y have , on t h e o t h e r h a n d , d i s p u t e d t he l imi t s 
p laced by the d e l e g a t e s on t he n u m b e r of w i tne s se s w h o could be h e a r d by 
t h e m . T h i s is p a r t i c u l a r l y t r u e of t he C o m m i s s i o n ' s i nqu i ry i n to t h e i r 
a l l ega t i ons c o n c e r n i n g the s i t u a t i o n of T u r k i s h Cypr io t s a n d m e m b e r s of 
t h e Gypsy c o m m u n i t y in n o r t h e r n C y p r u s (see p a r a g r a p h 338 be low) . 
A l t h o u g h the C o u r t m u s t r e v e r t to this m a t t e r w h e n c o n d u c t i n g its own 
a s s e s s m e n t of w h e t h e r t he facts found by t h e C o m m i s s i o n b e a r ou t t h e 
a p p l i c a n t G o v e r n m e n t ' s a l l e g a t i o n s , it cons ide r s it a p p r o p r i a t e a t th i s 
j u n c t u r e to e x a m i n e the s u b s t a n c e of t he i r c r i t i c i sm. It no tes in th i s 
r e g a r d t h a t t he a p p l i c a n t G o v e r n m e n t w e r e in fact r e q u e s t e d by t h e 
C o m m i s s i o n to se lec t a l i m i t e d n u m b e r of w i tne s se s to testify to t h e 
c la im t h a t t he C o n v e n t i o n r igh t s of T u r k i s h C y p r i o t s a n d m e m b e r s of 
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t he Gypsy c o m m u n i t y in n o r t h e r n C y p r u s w e r e b e i n g v io la ted by t h e 
r e s p o n d e n t S t a t e . T h e C o u r t does no t cons ide r t h a t t h e C o m m i s s i o n ' s 
a p p r o a c h can be cr i t ic i sed from the s t a n d p o i n t of p r o c e d u r a l f a i rness . In 
t h e first p l ace , t h e d e l e g a t e s h e a r d t he t e s t i m o n y of five w i tne s se s 
p roposed by the a p p l i c a n t G o v e r n m e n t a n d t h e r e is no r e a s o n to d o u b t 
t h a t t hey w e r e specifically se l ec ted in a c c o r d a n c e wi th t he a p p l i c a n t 
G o v e r n m e n t ' s p e r c e p t i o n of t h e i m p o r t a n c e of t h e i r t e s t i m o n y . Secondly, 
t h e effective d i s c h a r g e of t h e C o m m i s s i o n ' s fac t - f inding role necessa r i ly 
obl iged it to r e g u l a t e t he p r o c e d u r e for t he t a k i n g of o ra l ev idence , 
h a v i n g r e g a r d to c o n s t r a i n t s of t i m e a n d to its own a s s e s s m e n t of t h e 
r e l evance of add i t i ona l w i tne s s t e s t i m o n y . 

111. For t h e s e r e a s o n s , t h e C o u r t re jec ts t he a p p l i c a n t G o v e r n m e n t ' s 
c r i t ic i sm in th is r e spec t . 

112. T h e C o u r t also obse rves t h a t , in i ts a s s e s s m e n t of t he ev idence in 
r e l a t i on to t h e va r ious c o m p l a i n t s d e c l a r e d a d m i s s i b l e , t he C o m m i s s i o n 
app l i ed t he s t a n d a r d of proof "beyond r e a s o n a b l e d o u b t " as e n u n c i a t e d 
by t h e C o u r t in Ireland v. the United Kingdom ( j u d g m e n t of 18 J a n u a r y 
1978, Ser ies A no . 25) , it b e i n g no t ed t h a t such p roo f m a y follow f rom t h e 
coex i s t ence of sufficiently s t r o n g , c l ea r a n d c o n c o r d a n t in fe rences or of 
s imi l a r u n r c b u t t e d p r e s u m p t i o n s of fact (ibid., pp . 64-65 , § 161). 

1 13. T h e C o u r t , for i ts p a r t , e n d o r s e s t h e app l i ca t i on of th is s t a n d a r d , 
all t he m o r e so s ince it was first a r t i c u l a t e d in t h e c o n t e x t of a p rev ious 
i n t e r - S t a t e case a n d has , s ince t h e d a t e of t h e a d o p t i o n of t h e j u d g m e n t in 
t h a t case , b e c o m e p a r t of t he C o u r t ' s e s t ab l i shed case - law (for a r e c e n t 
e x a m p l e , see Salman v. Turkey [ G C ] , no. 21986 /93 , § 100, E C H R 2000-VII ) . 

M o r e o v e r , as r e g a r d s t h e e s t a b l i s h m e n t of t h e ex i s t ence of 
a d m i n i s t r a t i v e p r ac t i c e s , t h e C o u r t does no t rely on t h e concep t t h a t t h e 
b u r d e n of p roof is b o r n e by one or t h e o t h e r of t he two G o v e r n m e n t s 
c o n c e r n e d . R a t h e r , it m u s t e x a m i n e all t h e m a t e r i a l before it, 
i r r e spec t ive of its o r ig in (see Ireland v. the United Kingdom, c i ted above , 
p. 64, § 160). 

114. T h e C o u r t n o t e s , however , t h a t t h e a p p l i c a n t G o v e r n m e n t have 
d i s p u t e d t h e a p p r o p r i a t e n e s s of app ly ing t h e a b o v e - m e n t i o n e d s t a n d a r d 
of p roof wi th r e spec t to t h e i r a l l ega t i ons t h a t t h e v io la t ions of t h e 
C o n v e n t i o n of which t h e y c o m p l a i n resu l t f rom a d m i n i s t r a t i v e p rac t i ce s 
on t h e p a r t of t he r e s p o n d e n t S t a t e . In t h e i r submis s ion , t h e C o m m i s s i o n 
e r r e d in not hav ing r e g a r d t o t he e x i s t e n c e of " s u b s t a n t i a l e v i d e n c e " of 
a d m i n i s t r a t i v e p r a c t i c e s a n d its r e l i ance on t h e "beyond r e a s o n a b l e 
d o u b t " s t a n d a r d p r e v e n t e d it f rom r e a c h i n g the co r r ec t conc lus ion on t h e 
facts as r e g a r d s a n u m b e r of c o m p l a i n t s . Fo r t h e a p p l i c a n t G o v e r n m e n t , 
t h e s t a n d a r d of proof app l i ed by t h e C o m m i s s i o n is a t v a r i a n c e w i t h t h e 
a p p r o a c h followed by the C o u r t in Ireland v. the United Kingdom, a n a p p r o a c h 
which , they m a i n t a i n , h a d a l r e a d y b e e n a n t i c i p a t e d in t he C o m m i s s i o n ' s 
decis ion in t h e "Greek case" (Yearbook 12). 



36 CYPRUS v. TURKEY J U D G M E N T 

115. T h e C o u r t recal ls , however , t h a t in Ireland v. the United Kingdom, it 
r e j ec t ed t h e I r i sh G o v e r n m e n t ' s s u b m i s s i o n t h a t t he "beyond r e a s o n a b l e 
d o u b t " s t a n d a r d of p roof was an excessively r igid s t a n d a r d for e s t a b l i s h i n g 
t h e ex i s t ence of an a d m i n i s t r a t i v e p rac t i ce of v io la t ion of Ar t i c l e 3 of t h e 
C o n v e n t i o n (loc. cit. , pp . 64-65, § 161). T h e "beyond r e a s o n a b l e d o u b t " 
s t a n d a r d was app l i ed in t h a t case in o r d e r to d e t e r m i n e w h e t h e r t h e 
ev idence bore ou t t h e a l l ega t ion of a p rac t i ce of v io la t ion . T h e C o u r t will 
acco rd ing ly assess t he facts as found by t h e C o m m i s s i o n wi th r e f e r ence t o 
th i s s t a n d a r d . F u r t h e r m o r e , t he C o u r t will app ly t h e def in i t ion of a n 
a d m i n i s t r a t i v e p rac t i ce i n c o m p a t i b l e wi th t he C o n v e n t i o n set ou t in 
Ireland v. the United Kingdom, n a m e l y a n a c c u m u l a t i o n of iden t i ca l or 
a n a l o g o u s b r e a c h e s which a r e sufficiently n u m e r o u s a n d i n t e r - c o n n e c t e d 
to a m o u n t not m e r e l y to i so la ted i nc iden t s or excep t i ons bu t to a p a t t e r n 
or sy s t em (ibid., p . 64 , § 159). 

116. T h e C o u r t f u r t h e r reca l l s t h a t , in t h e a r e a of t h e e x h a u s t i o n of 
d o m e s t i c r e m e d i e s , t h e r e is a d i s t r i b u t i o n of t h e b u r d e n of proof. In t h e 
c o n t e x t of t he i n s t a n t case , it is i n c u m b e n t on t h e r e s p o n d e n t G o v e r n m e n t 
c l a i m i n g n o n - e x h a u s t i o n to satisfy t he C o u r t t h a t t h e r e m e d y was a n 
effective one ava i l ab le in t h e o r y a n d in p r a c t i c e a t t h e r e l e v a n t t i m e , t h a t 
is to say, t h a t it was access ib le , was one which was c a p a b l e of p rov id ing 
r e d r e s s in r e spec t of t h e agg r i eved ind iv idua l s ' c o m p l a i n t s a n d offered 
r e a s o n a b l e p r o s p e c t s of success . H o w e v e r , once th is b u r d e n of proof h a s 
b e e n sat isf ied it falls to the a p p l i c a n t G o v e r n m e n t t o e s t ab l i sh t h a t t h e 
r e m e d y a d v a n c e d by the r e s p o n d e n t G o v e r n m e n t was in fact e x h a u s t e d 
or was for some r e a s o n i n a d e q u a t e a n d ineffective in t h e p a r t i c u l a r 
c i r c u m s t a n c e s of t he case , or t h a t t h e r e ex i s t ed specia l c i r c u m s t a n c e s 
abso lv ing the p e r s o n s c o n c e r n e d from t h e r e q u i r e m e n t of e x h a u s t i n g 
t h a t r e m e d y . O n e such r e a s o n m a y be c o n s t i t u t e d by t h e n a t i o n a l 
a u t h o r i t i e s r e m a i n i n g tota l ly pass ive in t h e face of se r ious a l l ega t ions of 
m i s c o n d u c t or infl ict ion of h a r m by S t a t e a g e n t s , for e x a m p l e w h e r e they 
have failed to u n d e r t a k e i nves t i ga t ions or offer a s s i s t a n c e . In such 
c i r c u m s t a n c e s it can be said t h a t t h e b u r d e n of proof shifts once a g a i n , so 
t h a t it b e c o m e s i n c u m b e n t on t h e r e s p o n d e n t G o v e r n m e n t to show w h a t 
t h e a u t h o r i t i e s have d o n e in r e s p o n s e to t h e scale a n d s e r iousnes s of t h e 
m a t t e r s c o m p l a i n e d of (see, mutatis mutandis, Akdivar and Others, c i ted 
above , p . 1211, § 6 8 ) . 

117. H a v i n g r e g a r d to t h e above c o n s i d e r a t i o n s , t h e C o u r t recal ls i ts 
s e t t l ed case - law to t h e effect t h a t u n d e r t h e C o n v e n t i o n sys t em p r io r to 
t h e e n t r y in to force of Pro tocol N o . 11 to t he C o n v e n t i o n on 1 N o v e m b e r 
1998 the e s t a b l i s h m e n t a n d ver i f ica t ion of t h e facts was p r i m a r i l y a m a t t e r 
for t h e C o m m i s s i o n ( fo rmer Ar t i c l e s 28 § 1 a n d 31) . W h i l e t h e C o u r t is not 
b o u n d by the C o m m i s s i o n ' s f indings of fact a n d r e m a i n s free to m a k e its 
own a s s e s s m e n t in t h e l ight of all t he m a t e r i a l before it , it is however only 
in e x c e p t i o n a l c i r c u m s t a n c e s t h a t it will exe rc i se its p o w e r s in th is a r e a 



CYPRUS v. TURKEY JUDGMENT 37 

(see , a m o n g m a n y a u t h o r i t i e s , Akdivar and Others, c i ted above , p . 1214, § 78, 
a n d , m o r e r ecen t ly , Salman, c i t ed above , § 89) . 

118. T h e C o u r t has a l r e a d y no t ed t h a t t h e a p p l i c a n t G o v e r n m e n t have 
i m p u g n e d t h e f indings of t he C o m m i s s i o n as r e g a r d s c e r t a i n of t h e i r 
a l l ega t i ons , c o n s i d e r i n g t h e m to be a g a i n s t t he w e i g h t of t h e ev idence 
a d d u c e d . T h e C o u r t p r o p o s e s to a d d r e s s t he a p p l i c a n t G o v e r n m e n t ' s 
cha l l enges w h e n c o n s i d e r i n g t he m e r i t s of t h e i r a l l e g a t i o n s . 

III. A L L E G E D V I O L A T I O N S O F T H E R I G H T S O F G R E E K - C Y P R I O T 
M I S S I N G P E R S O N S A N D T H E I R RELATIVES 

A. G r e e k - C y p r i o t m i s s i n g p e r s o n s 

/. As to the facts established by the Commission 

119. At t he h e a r i n g before t he C o u r t t h e a p p l i c a n t G o v e r n m e n t s t a t e d 
t h a t t he n u m b e r of m i s s i n g pe r sons was c u r r e n t l y 1,485 a n d t h a t t h e 
ev idence c lear ly p o i n t e d to t h e fact t h a t t he mis s ing p e r s o n s w e r e c i t h e r 
d e t a i n e d by, or w e r e in t h e cus tody of or u n d e r t h e a c t u a l a u t h o r i t y a n d 
respons ib i l i ty of, the T u r k i s h a r m y or i ts mi l i t i a a n d w e r e las t s e e n in 
a r e a s which w e r e u n d e r t h e effective con t ro l of t h e r e s p o n d e n t S t a t e . 
T h e y m a i n t a i n e d , in a d d i t i o n , t h a t t h e C o u r t shou ld p roceed on t h e 
a s s u m p t i o n t h a t t he m i s s i n g p e r s o n s w e r e still a l ive, un less t h e r e was 
ev idence to t he c o n t r a r y . 

120. T h e C o u r t no tes a t t h e o u t s e t t h a t t he a p p l i c a n t G o v e r n m e n t 
have not c o n t e s t e d t h e facts as found by t h e C o m m i s s i o n (see 
p a r a g r a p h s 25-27 above) . For its p a r t , it does not see any e x c e p t i o n a l 
c i r c u m s t a n c e s which would lead it to d e p a r t from the C o m m i s s i o n ' s 
f indings of fact, b e a r i n g in m i n d t h e l a t t e r ' s careful ana lys is of all 
m a t e r i a l ev idence , i nc lud ing the f indings r e a c h e d by it in i ts 1976 a n d 
1983 r e p o r t s . Like t h e C o m m i s s i o n , t he C o u r t does not cons ide r it 
a p p r o p r i a t e to e s t i m a t e t he n u m b e r of pe r sons w h o fall in to t h e c a t e g o r y 
of " m i s s i n g p e r s o n s " . It l imi t s i tself to obse rv ing t h a t figures a r e 
c o m m u n i c a t e d by the a p p l i c a n t G o v e r n m e n t to t h e U n i t e d N a t i o n s 
C o m m i t t e e on Miss ing P e r s o n s ( C M P ) a n d revised in a c c o r d a n c e wi th 
t h e mos t r e c e n t i n f o r m a t i o n which b e c o m e s ava i lab le . 

121. F u r t h e r m o r e , t h e C o u r t s h a r e s t h e C o m m i s s i o n ' s c o n c e r n to l imit 
its i nqu i ry to a s c e r t a i n i n g the e x t e n t , if any , to which t h e a u t h o r i t i e s of t he 
r e s p o n d e n t S t a t e have clarif ied t he fate or w h e r e a b o u t s of t h e mis s ing 
p e r s o n s . It is not i ts t a sk to m a k e f indings on t h e ev idence as to w h e t h e r 
any of t h e s e p e r s o n s a r e alive or d e a d or have b e e n ki l led in c i r c u m s t a n c e s 
which e n g a g e the l iabil i ty of t h e r e s p o n d e n t S t a t e . I n d e e d , t h e a p p l i c a n t 
G o v e r n m e n t have r e q u e s t e d t h e C o u r t to p r o c e e d on t h e a s s u m p t i o n t h a t 
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t h e p e r s o n s c o n c e r n e d a r e still a l ive. T h e C o u r t will r e v e r t t o th is po in t in 
t h e c o n t e x t of t h e a p p l i c a n t G o v e r n m e n t ' s a l l ega t ions u n d e r Ar t ic le 2 of 
t h e C o n v e n t i o n . 

122. O n t h e above u n d e r s t a n d i n g , t h e C o u r t will e x a m i n e t he m e r i t s 
of t he a p p l i c a n t G o v e r n m e n t ' s a l l e g a t i o n s . 

2. As to the merits of the applicant Government's complaints 

(a) Article 2 of the Convention 

123. T h e a p p l i c a n t G o v e r n m e n t r e q u e s t e d t h e C o u r t to find t h a t t h e 
facts disclosed a c o n t i n u i n g v io la t ion of Ar t i c l e 2 from t h e s t a n d p o i n t of 
b o t h t h e p r o c e d u r a l a n d s u b s t a n t i v e ob l iga t ions c o n t a i n e d in t h a t 
provis ion. T h e r e l e v a n t p a r t of Ar t ic le 2 p rov ides : 

"1. Everyone's right to life shall be protected by law. ..." 

124. In t h e a p p l i c a n t G o v e r n m e n t ' s s u b m i s s i o n , t h e a l l eged 
p r o c e d u r a l v io la t ion was c o m m i t t e d as a m a t t e r of a d m i n i s t r a t i v e 
p r a c t i c e , hav ing r e g a r d to t h e c o n t i n u i n g fa i lure of t he a u t h o r i t i e s of t he 
r e s p o n d e n t S t a t e to c o n d u c t any inves t iga t ion w h a t s o e v e r i n to the fate of 
t h e m i s s i n g p e r s o n s . In p a r t i c u l a r , t h e r e was no ev idence t h a t t he 
a u t h o r i t i e s of t he r e s p o n d e n t S t a t e had c a r r i e d ou t s e a r c h e s for t he d e a d 
or w o u n d e d , let a l one c o n c e r n e d t h e m s e l v e s w i t h t he bu r i a l of t h e d e a d . 
F u r t h e r m o r e , t h e r e s p o n d e n t S t a t e , by v i r t u e of t h e p r e s e n c e of its a r m e d 
forces, d i rec t ly c o n t i n u e d to p r e v e n t i nves t iga t ions in t h e occupied a r e a to 
t r a c e t hose p e r s o n s w h o w e r e still mi s s ing a n d c o n t i n u e d to refuse t o 
a c c o u n t for t h e i r fa te . 

125. T h e a p p l i c a n t G o v e r n m e n t f u r t h e r s t r e s s e d t h a t t h e p r o c e d u r a l 
ob l iga t ion to p r o t e c t t h e r igh t to life devolving on the r e s p o n d e n t S t a t e in 
a p p l i c a t i o n of Ar t i c l e 2 could no t be d i s c h a r g e d wi th r e f e r ence to t h e 
o n g o i n g work of t he C M P (see p a r a g r a p h 16 above ) , hav ing r e g a r d to t h e 
l imi t ed scope of t h a t body 's m a n d a t e a n d to t he c h a r a c t e r i s t i c s of a n 
"effective i n v e s t i g a t i o n " as def ined in t h e C o u r t ' s case- law in t he c o n t e x t 
of t he C o n v e n t i o n provis ion a t i s sue . 

126. F r o m t h e s t a n d p o i n t of t h e s u b s t a n t i v e ob l iga t ion c o n t a i n e d in 
Ar t i c l e 2, t h e a p p l i c a n t G o v e r n m e n t r e q u e s t e d t he C o u r t to find a n d 
d e c l a r e , in line wi th t h e C o m m i s s i o n ' s conc lus ion , t h a t t h e r e s p o n d e n t 
S t a t e h a d failed to t a k e t he necessa ry o p e r a t i o n a l m e a s u r e s to p r o t e c t 
t h e r igh t to life of t h e mi s s ing p e r s o n s , all of w h o m had d i s a p p e a r e d in 
l i f e - t h r e a t e n i n g c i r c u m s t a n c e s known to , a n d indeed , c r e a t e d by, t he 
r e s p o n d e n t S t a t e . 

127. T h e C o m m i s s i o n obse rved t h a t t h e mi s s ing p e r s o n s h a d 
d i s a p p e a r e d in c i r c u m s t a n c e s which w e r e l i f e - t h r e a t e n i n g , h a v i n g r e g a r d , 
inter alia, to t he fact t h a t t he i r d i s a p p e a r a n c e h a d occu r r ed a t a t i m e w h e n 
t h e r e was c l ea r ev idence of la rge-sca le ki l l ings , i nc lud ing as a r e su l t of 
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c r i m i n a l ac t s o u t s i d e t h e f igh t ing zones . For the C o m m i s s i o n , a n d wi th 
r e f e r ence to t he C o u r t ' s case- law, t h e a u t h o r i t i e s of t he r e s p o n d e n t 
S t a t e had a posi t ive ob l iga t ion u n d e r Ar t ic le 2 to conduc t effective 
inves t iga t ions i n to t he c i r c u m s t a n c e s s u r r o u n d i n g t h e d i s a p p e a r a n c e s . 
M o r e o v e r , th is ob l iga t ion had to be s e e n as a c o n t i n u i n g one in view of 
t h e c o n s i d e r a t i o n t h a t t h e m i s s i n g p e r s o n s m i g h t have lost t he i r lives as 
a r e su l t of c r i m e s no t subjec t to l im i t a t i on . 

128. T h e C o m m i s s i o n found accord ing ly t h a t Ar t i c l e 2 h a d b e e n 
v io la ted by v i r t u e of a lack of effective inves t iga t ion by t h e a u t h o r i t i e s of 
t h e r e s p o n d e n t S t a t e a n d t h a t t h a t fai l ing could not be c o m p e n s a t e d for by 
t h e r e s p o n d e n t S t a t e ' s c o n t r i b u t i o n to work u n d e r t a k e n by the C M P . 

129. T h e C o u r t observes t h a t t he a p p l i c a n t G o v e r n m e n t c o n t e n d First 
a n d foremos t t h a t t he mi s s ing p e r s o n s m u s t be p r e s u m e d to be still alive 
un les s t h e r e is c l ea r ev idence t o the c o n t r a r y (see p a r a g r a p h 1 19 above ) . 
A l t h o u g h the ev idence a d d u c e d before t he C o m m i s s i o n conf i rms a very 
h igh inc idence of m i l i t a r y a n d civil ian d e a t h s d u r i n g t h e m i l i t a r y 
o p e r a t i o n s of J u l y and A u g u s t 1974, t he C o u r t r e i t e r a t e s t h a t it c a n n o t 
s p e c u l a t e as to w h e t h e r any of t he mi s s ing p e r s o n s have in fact b e e n 
kil led by e i t h e r t h e T u r k i s h forces or T u r k i s h - C y p r i o t p a r a m i l i t a r i e s i n to 
whose h a n d s they m a y have fal len. It is t r u e t h a t t h e h e a d of t h e " T R N C " , 
M r D e n k t a § , b r o a d c a s t a s t a t e m e n t on 1 M a r c h 1996 a d m i t t i n g t h a t t h e 
T u r k i s h a r m y h a d h a n d e d over G r e c k - C y p r i o t p r i s o n e r s to T u r k i s h -
Cypr io t fighters u n d e r T u r k i s h c o m m a n d a n d t h a t t h e s e p r i sone r s h a d 
t h e n been kil led (see paragraph 25 above ) . It is equa l ly t he case t h a t , in 
F e b r u a r y 1998, M r Yalc in Kuc,uk, w h o was a se rv ing T u r k i s h officer in 
1974, a s s e r t e d t h a t t he T u r k i s h a r m y had e n g a g e d in w i d e s p r e a d kil l ings 
of civi l ians (see p a r a g r a p h 25 above) . A l t h o u g h all of t h e s e s t a t e m e n t s 
have given rise to u n d o u b t e d conce rn , especia l ly in t h e m i n d s of t he 
re la t ives of t he mi s s ing p e r s o n s , t h e C o u r t cons ide r s t h a t t h e y a r e 
insufficient to e s t ab l i sh t he r e s p o n d e n t S t a t e ' s l iabil i ty for t h e d e a t h s of 
any of the mi s s ing p e r s o n s . It is m e r e specu la t ion t h a t any of t he se p e r s o n s 
w e r e killed in t he c i r c u m s t a n c e s desc r ibed in t he se a c c o u n t s . 

130. T h e C o u r t n o t e s t h a t t he ev idence given of ki l l ings c a r r i e d ou t 
d i r ec t ly by T u r k i s h so ld iers or wi th t he i r conn ivance r e l a t e s to a per iod 
which is o u t s i d e t h e scope of t h e p r e s e n t a p p l i c a t i o n . I n d e e d , it is to be 
no t ed t h a t t he C o m m i s s i o n was u n a b l e to e s t ab l i sh on the facts w h e t h e r 
any of t he mi s s ing pe r sons w e r e kil led in c i r c u m s t a n c e s for wh ich t h e 
r e s p o n d e n t S t a t e can be he ld r e spons ib le u n d e r t h e s u b s t a n t i v e l imb of 
Ar t ic le 2 of t he C o n v e n t i o n . T h e C o u r t conc ludes , t h e r e f o r e , t h a t it 
c a n n o t accep t t h e app l i can t G o v e r n m e n t ' s a l l ega t i ons t h a t t h e facts 
disclose a s u b s t a n t i v e v io la t ion of Ar t ic le 2 of t he C o n v e n t i o n in r e spec t 
of any of t h e mi s s ing p e r s o n s . 

131. For t he C o u r t , t he app l i can t G o v e r n m e n t ' s a l l ega t i ons m u s t , 
however , be e x a m i n e d in t he c o n t e x t of a C o n t r a c t i n g S t a t e ' s p r o c e d u r a l 
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ob l iga t ion u n d e r Ar t ic le 2 to p r o t e c t t h e r i g h t to life. It reca l l s in th i s 
c o n n e c t i o n t h a t t h e ob l iga t ion to p r o t e c t t he r igh t t o life u n d e r Ar t ic le 2 
of t he C o n v e n t i o n , r e a d in con junc t ion w i t h t h e S t a t e ' s g e n e r a l d u t y u n d e r 
Ar t ic le 1 to " s e c u r e to everyone w i th in [its] j u r i s d i c t i o n t h e r i gh t s a n d 
f r e e d o m s def ined in [ the] C o n v e n t i o n " , r e q u i r e s by imp l i ca t i on t h a t 
t h e r e shou ld be s o m e form of effective official i nves t iga t ion w h e n 
ind iv idua l s have b e e n kil led as a r e su l t of t h e u s e of force by a g e n t s of t he 
S t a t e ( see , mutatis mutandis, McCann and Others v. the United Kingdom, 
j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no . 324, p . 49, § 161, a n d Kaya 
v. Turkey, j u d g m e n t of 19 F e b r u a r y 1998,Reports 1998-1, p . 329, § 105) or by 
n o n - S t a t e a g e n t s ( see , mutatis mutandis, Ergi v. Turkey, j u d g m e n t of 2 8 J u l y 
1 9 9 8 , ^ 0 ^ 1998-IV, p. 1778, § 82; Ya$a v. Turkey, j u d g m e n t of 2 S e p t e m b e r 
1998, Reports 1998-VI, p. 2438, § 100; a n d Tannkulu v. Turkey [ G C ] , 
no . 23763/94 , § 103, E C H R 1999-IV). 

132. T h e C o u r t reca l l s t h a t t h e r e is no p roof t h a t any of t he mi s s ing 
p e r s o n s have b e e n unlawful ly killed. H o w e v e r , in its op in ion , and of 
r e l evance to t h e i n s t a n t ca se , t h e a b o v e - m e n t i o n e d p r o c e d u r a l ob l iga t ion 
also a r i s e s upon proof of an a r g u a b l e c la im t h a t an ind iv idua l , w h o was last 
s e e n in t h e cus tody of a g e n t s of t h e S t a t e , s u b s e q u e n t l y d i s a p p e a r e d in a 
c o n t e x t which m a y be cons ide r ed l i f e - t h r e a t e n i n g . 

133. A g a i n s t th is b a c k g r o u n d , t h e C o u r t obse rves t h a t t h e ev idence 
b e a r s ou t t he a p p l i c a n t G o v e r n m e n t ' s c la im t h a t m a n y p e r s o n s now 
mis s ing were d e t a i n e d e i t h e r by T u r k i s h or T u r k i s h - C y p r i o t forces. T h e i r 
d e t e n t i o n o c c u r r e d a t a t i m e w h e n the c o n d u c t of m i l i t a r y o p e r a t i o n s was 
a c c o m p a n i e d by a r r e s t s a n d ki l l ings on a l a rge scale . T h e C o m m i s s i o n 
co r r ec t l y de sc r ibed the s i t u a t i o n as l i f e - t h r e a t e n i n g . T h e above-
m e n t i o n e d b r o a d c a s t s t a t e m e n t of M r D e n k t a § and the l a t e r r e p o r t of 
M r Yalc tn Kiigiik, if not conclus ive of t h e r e s p o n d e n t S t a t e ' s l iabil i ty for 
t h e d e a t h of m i s s ing p e r s o n s a r e , at t he very l eas t , c lea r i nd ica t ions of t h e 
c l i m a t e of risk a n d fear o b t a i n i n g a t t h e m a t e r i a l t i m e a n d of t h e r ea l 
d a n g e r s to wh ich d e t a i n e e s w e r e exposed . 

134. T h a t t h e mi s s ing p e r s o n s d i s a p p e a r e d aga ins t th is b a c k g r o u n d 
c a n n o t be d e n i e d . T h e C o u r t c a n n o t bu t no t e t h a t t h e a u t h o r i t i e s of t h e 
r e s p o n d e n t S t a t e have neve r u n d e r t a k e n any inves t i ga t ion in to t h e c l a i m s 
m a d e by the r e l a t ives of t h e mi s s ing p e r s o n s t h a t t he l a t t e r h a d 
d i s a p p e a r e d a f t e r b e i n g d e t a i n e d in c i r c u m s t a n c e s in which t h e r e was 
r ea l c a u s e to fear for t h e i r we l fa re . It m u s t be n o t e d in th is c o n n e c t i o n 
t h a t t h e r e was no official fol low-up to M r D e n k t a § ' s a l a r m i n g s t a t e m e n t . 
N o a t t e m p t was m a d e to ident i fy t he n a m e s of t he p e r s o n s w h o w e r e 
r e p o r t e d l y r e l e a s e d from T u r k i s h cus tody i n t o t h e h a n d s of T u r k i s h -
Cypr io t p a r a m i l i t a r i e s or to look for t h e p laces w h e r e t he bodies 
w e r e d i sposed of. It does not a p p e a r e i t h e r t h a t any official i nqu i ry was 
m a d e in to t he c la im t h a t G r e e k - C y p r i o t p r i s o n e r s w e r e t r a n s f e r r e d to 
T u r k e y . 
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135. T h e C o u r t a g r e e s wi th t he a p p l i c a n t G o v e r n m e n t t h a t t h e 
r e s p o n d e n t S t a t e ' s p r o c e d u r a l ob l iga t ion a t issue c a n n o t be d i s c h a r g e d 
t h r o u g h its c o n t r i b u t i o n to t h e inves t iga to ry work of t h e C M P . Like t h e 
C o m m i s s i o n , t h e C o u r t no t e s t h a t , a l t h o u g h the C M P ' s p r o c e d u r e s a r e 
u n d o u b t e d l y useful for t h e h u m a n i t a r i a n p u r p o s e for which t h e y w e r e 
e s t ab l i shed , they a r e not of t h e m s e l v e s sufficient to m e e t t h e s t a n d a r d 
of a n effective inves t iga t ion r e q u i r e d by Ar t ic le 2 of t he C o n v e n t i o n , 
especia l ly in view of t h e n a r r o w scope of t h a t body 's i nves t iga t ions 
(see p a r a g r a p h 27 above ) . 

136. H a v i n g r e g a r d to t h e above c o n s i d e r a t i o n s , t h e C o u r t conc ludes 
t h a t t h e r e h a s b e e n a c o n t i n u i n g viola t ion of Ar t i c l e 2 of t h e C o n v e n t i o n 
on a c c o u n t of t he fa i lure of t h e a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e to 
c o n d u c t a n effective i nves t i ga t ion a i m e d a t c lar i fying t h e w h e r e a b o u t s 
a n d fate of G r e e k - C y p r i o t mis s ing p e r s o n s w h o d i s a p p e a r e d in life-
t h r e a t e n i n g c i r c u m s t a n c e s . 

(b) Article 4 of the Convent ion 

137. T h e app l i can t G o v e r n m e n t r e q u e s t e d t h e C o u r t to find a n d 
d e c l a r e t h a t t h e c i r c u m s t a n c e s of t h e case a lso disc losed a b r e a c h of 
Ar t ic le 4 of t h e C o n v e n t i o n , t h e r e l evan t p a r t of wh ich s t a t e s : 

" 1. No one shall be held in slavery or servitude. 

138. T h e a p p l i c a n t G o v e r n m e n t c o n t e n d e d t h a t , in t h e a b s e n c e of any 
conclusive findings t h a t t h e mi s s ing p e r s o n s w e r e now d e a d , it shou ld be 
p r e s u m e d t h a t t h e y w e r e still be ing d e t a i n e d in cond i t i ons which , g iven 
t h e l e n g t h of t h e pe r iod wh ich h a d e l apsed s ince t h e even t s of 1974, 
shou ld be d e s c r i b e d as s e r v i t u d e . In t h e a p p l i c a n t G o v e r n m e n t ' s view, 
th is p ropos i t i on could only be c o n t r a d i c t e d if t he C o u r t w e r e to find it 
p roved t h a t t he mi s s ing p e r s o n s w e r e now d e a d , in wh ich case it shou ld 
be conc luded t h a t t he r e s p o n d e n t S t a t e was in b r e a c h of its ob l iga t ions 
u n d e r Ar t ic le 2. 

139. T h e C o m m i s s i o n found t h a t t h e r e h a d b e e n no b r e a c h of Ar t i c l e 4, 
b e i n g of t h e view t h a t t h e r e was n o t h i n g in t he ev idence which could 
s u p p o r t t he a s s u m p t i o n t h a t d u r i n g the r e l e v a n t pe r iod a n y of t he 
mis s ing p e r s o n s w e r e still in T u r k i s h cus tody a n d w e r e be ing he ld in 
cond i t ions which v io la ted Ar t ic le 4. 

140. T h e C o u r t a g r e e s w i t h t h e C o m m i s s i o n ' s finding. It n o t e s in th i s 
r e s p e c t t h a t , like t h e C o m m i s s i o n , it has re fused to s p e c u l a t e on t h e fa te 
or w h e r e a b o u t s of t he m i s s i n g p e r s o n s . F u r t h e r m o r e , it h a s a c c e p t e d the 
facts as e s t a b l i s h e d by t h e C o m m i s s i o n . 

141. It follows t h a t no b r e a c h of Ar t i c l e 4 of t h e C o n v e n t i o n h a s b e e n 
e s t ab l i shed . 
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(c) Article 5 of the Convent ion 

142. T h e a p p l i c a n t G o v e r n m e n t m a i n t a i n e d t h a t Ar t i c l e 5 of t h e 
C o n v e n t i o n h a s b e e n b r e a c h e d by the r e s p o n d e n t S t a t e as a m a t t e r of 
a d m i n i s t r a t i v e p r a c t i c e . T h e r e l e v a n t p a r t of Ar t ic le 5 p rov ides : 

" 1. Everyone has the right to liberty and security of person. No one shall be deprived 
of his liberty save in the following eases and in accordance with a procedure prescribed 
by law: 

143. A c c o r d i n g to the a p p l i c a n t G o v e r n m e n t , t h e fact t h a t t h e 
a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e h a d failed to c a r r y ou t a p r o m p t 
a n d effective inves t iga t ion in to the w e l l - d o c u m e n t e d c i r c u m s t a n c e s 
s u r r o u n d i n g t h e d e t e n t i o n a n d s u b s e q u e n t d i s a p p e a r a n c e of a l a rge bu t 
indef in i te n u m b e r of G r e e k - C y p r i o t m i s s i n g p e r s o n s gave rise to a 
v io la t ion of t he p r o c e d u r a l ob l iga t ions i n h e r e n t in Ar t ic le 5. T h e 
a p p l i c a n t G o v e r n m e n t r e i t e r a t e d t he i r a s s e r t i o n t h a t t h e r e s p o n d e n t 
S t a t e was p r e s u m e d r e spons ib l e for t he fa te of t h e m i s s i n g p e r s o n s s ince 
t h e ev idence c lear ly e s t ab l i shed t h a t t h e y w e r e last s een in t he cont ro l a n d 
cus tody of the T u r k i s h mi l i t a ry o r t he i r a g e n t s . 

144. F u r t h e r m o r e , t he d e t e n t i o n of t h e mi s s ing p e r s o n s could not be 
ju s t i f i ed wi th r e f e r e n c e to t h e r e q u i r e m e n t s of Ar t i c l e 5 a n d was to 
be cons ide r ed unlawful . T h e a p p l i c a n t G o v e r n m e n t a v e r r e d in th is 
c o n n e c t i o n t h a t t h e r e s p o n d e n t S t a t e had failed to k e e p a n y a c c u r a t e or 
re l i ab le r eco rds of t h e p e r s o n s d e t a i n e d by its a u t h o r i t i e s a n d a g e n t s or to 
t a k e a n y o t h e r effective m e a s u r e s which would have se rved to s a f e g u a r d 
a g a i n s t t he risk of d i s a p p e a r a n c e . 

145. T h e C o m m i s s i o n c o n c l u d e d t h a t t h e r e s p o n d e n t S t a t e h a d failed 
in its ob l iga t ion to ca r ry ou t a p r o m p t a n d effective inves t iga t ion in 
r e spec t of a n a r g u a b l e c la im t h a t G r e e k - C y p r i o t p e r s o n s w h o w e r e 
d e t a i n e d by T u r k i s h forces o r t he i r a g e n t s in 1974 d i s a p p e a r e d 
t h e r e a f t e r . For t h e C o m m i s s i o n , a b r e a c h of t h e Ar t ic le 5 ob l iga t ion h a d 
to be c o n s t r u e d as a c o n t i n u i n g v io la t ion , g iven t h a t t he C o m m i s s i o n had 
a l r e a d y found in its 1983 r e p o r t on a p p l i c a t i o n no. 8007/77 t h a t no 
i n f o r m a t i o n h a d b e e n prov ided by the r e s p o n d e n t G o v e r n m e n t on t h e 
fa te of m i s s i n g G r e e k Cypr io t s w h o had d i s a p p e a r e d in T u r k i s h cus tody . 
T h e C o m m i s s i o n s t r e s s e d t h a t t h e r e could be no l i m i t a t i o n in t i m e as 
r e g a r d s t h e d u t y to i nves t iga t e a n d in fo rm, especia l ly as it could not be 
ru led o u t t h a t t he d e t a i n e d p e r s o n s w h o h a d d i s a p p e a r e d m i g h t have 
b e e n t h e v ic t ims of t he mos t se r ious c r i m e s , i nc lud ing w a r c r i m e s or 
c r i m e s aga ins t h u m a n i t y . 

146. T h e C o m m i s s i o n , on t h e o t h e r h a n d , found t h e r e h a d b e e n no 
v io la t ion of Ar t i c l e 5 by v i r t u e of a c t u a l d e t e n t i o n of G r e e k - C y p r i o t 
m i s s ing p e r s o n s . It no t ed in th is r e g a r d t h a t t h e r e was no ev idence to 
s u p p o r t t h e a s s u m p t i o n t h a t d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n a n y 
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mi s s ing G r e e k Cypr io t s w e r e still d e t a i n e d by t h e T u r k i s h o r T u r k i s h -
Cypr io t a u t h o r i t i e s . 

147. T h e C o u r t s t r e s se s a t the o u t s e t t h a t t h e u n a c k n o w l e d g e d 
d e t e n t i o n of" an ind iv idua l is a c o m p l e t e n e g a t i o n of t h e g u a r a n t e e s of 
l iber ty a n d secur i ty of t he p e r s o n c o n t a i n e d in Ar t ic le 5 of t he 
C o n v e n t i o n a n d a mos t g rave v io la t ion of t h a t Ar t i c l e . H a v i n g a s s u m e d 
con t ro l over a given ind iv idua l , it is i n c u m b e n t on t h e a u t h o r i t i e s to 
a c c o u n t for his or he r w h e r e a b o u t s . It is for th is r e a s o n t h a t Ar t ic le 5 
m u s t be s e e n as r e q u i r i n g t h e a u t h o r i t i e s to t ake effective m e a s u r e s to 
s a f egua rd a g a i n s t t h e risk of d i s a p p e a r a n c e a n d to c o n d u c t a p r o m p t a n d 
effective i nves t i ga t ion in to a n a r g u a b l e c la im t h a t a p e r s o n has b e e n t a k e n 
in to cus tody a n d h a s not b e e n seen s ince (see Kurt v. Turkey, j u d g m e n t of 
25 M a y 1998, Reports 1998-III, p . 1185, § 124). 

148. T h e C o u r t re fe rs to t h e i r r e fu t ab l e ev idence t h a t G r e e k Cy p r i o t s 
w e r e held by T u r k i s h or T u r k i s h - C y p r i o t forces. T h e r e is no ind ica t ion of 
any r eco rds hav ing been kep t of e i t h e r t h e i den t i t i e s of t hose d e t a i n e d or 
t h e d a t e s or loca t ion of t h e i r d e t e n t i o n . F r o m a h u m a n i t a r i a n po in t of 
view, this fai l ing c a n n o t be excused wi th r e f e r e n c e e i t h e r to t h e f igh t ing 
which took place a t t he r e l e v a n t t i m e or to t h e overal l confused a n d t e n s e 
s t a t e of affairs . Seen in t e r m s of Ar t ic le 5 of t he C o n v e n t i o n , t he a b s e n c e of 
such i n f o r m a t i o n has m a d e it imposs ib le to al lay t h e c o n c e r n s of t h e 
re la t ives of t h e mi s s ing p e r s o n s a b o u t t h e l a t t e r ' s fa te . N o t w i t h s t a n d i n g 
t h e imposs ib i l i ty of n a m i n g those w h o w e r e t a k e n in to cus tody , the 
r e s p o n d e n t S t a t e should have m a d e o t h e r inqu i r i e s wi th a view to 
a c c o u n t i n g for t h e d i s a p p e a r a n c e s . As n o t e d ea r l i e r , t h e r e has b e e n no 
official r e a c t i o n to new ev idence t h a t G r e e k - C y p r i o t m i s s ing p e r s o n s 
w e r e t a k e n in to T u r k i s h c u s t o d y (see p a r a g r a p h 134 above ) . 

149. T h e C o u r t has a d d r e s s e d th i s a l l ega t ion from t h e ang l e of t he 
p r o c e d u r a l r e q u i r e m e n t s of Ar t ic le 5 of t he C o n v e n t i o n a n d the 
ob l iga t ions devolv ing on the r e s p o n d e n t S t a t e as a C o n t r a c t i n g P a r t y to 
t h e C o n v e n t i o n . Like t he C o m m i s s i o n , a n d w i t h o u t q u e s t i o n i n g the va lue 
of t he h u m a n i t a r i a n work b e i n g u n d e r t a k e n by the C M P , t h e C o u r t 
r e i t e r a t e s t h a t t hose ob l iga t ions c a n n o t be d i s c h a r g e d w i t h r e f e r ence to 
t he n a t u r e of t h e C M P ' s inves t iga t ion (see p a r a g r a p h 135 above ) . 

150. T h e C o u r t conc ludes t h a t , d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n , 
t h e r e has b e e n a c o n t i n u i n g v io la t ion of Ar t ic le 5 of t h e C o n v e n t i o n by 
v i r t u e of t h e fa i lure of t he a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e t o c o n d u c t 
a n effective inves t iga t ion in to t he w h e r e a b o u t s a n d fa te of t h e G r e e k -
Cypr io t m i s s ing p e r s o n s in r e spec t of w h o m t h e r e is a n a r g u a b l e c la im 
t h a t they w e r e in cus tody a t t h e t i m e they d i s a p p e a r e d . 

151. T h e C o u r t , on t h e o t h e r h a n d finds, like t h e C o m m i s s i o n , t h a t it 
has no t b e e n e s t ab l i shed t h a t d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n a n y of 
t he G r e e k - C y p r i o t mis s ing p e r s o n s w e r e ac tua l ly b e i n g d e t a i n e d by the 
T u r k i s h - C y p r i o t a u t h o r i t i e s . 
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(d) Articles 3 , 6, 8, 13, 14 and 17 of the Convent ion 

152. T h e C o u r t obse rves t h a t , a t t h e m e r i t s s t age of t h e p r o c e e d i n g s 
before t h e C o m m i s s i o n , t h e a p p l i c a n t G o v e r n m e n t s u b m i t t e d t h a t t h e 
facts of t he case disc losed v io la t ions of t h e a b o v e - m e n t i o n e d Ar t ic les . T h e 
C o m m i s s i o n c o n c l u d e d t h a t t h e s e c o m p l a i n t s w e r e ou t s ide t h e scope of its 
admiss ib i l i ty dec i s ion a n d on t h a t accoun t could not be e x a m i n e d . 

153. T h e C o u r t f u r t h e r obse rves t h a t t h e a p p l i c a n t G o v e r n m e n t have 
not p u r s u e d t h e s e c o m p l a i n t s c i t h e r in t he i r m e m o r i a l or at t he publ ic 
h e a r i n g ; nor have t h e y sough t to d i s p u t e t he C o m m i s s i o n ' s i n t e r p r e t a t i o n 
of t h e scope of i ts admiss ib i l i ty dec is ion . In t h e s e c i r c u m s t a n c e s , t he C o u r t 
cons ide r s t h a t t h e r e is no r e a s o n to cons ide r e i t h e r its j u r i s d i c t i o n to 
e x a m i n e t he se c o m p l a i n t s or t h e i r m e r i t s . 

T h e C o u r t conc ludes t h e r e f o r e t h a t it is no t n e c e s s a r y to e x a m i n e t h e 
a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s u n d e r Ar t i c l e s 3, 6, 8, 13, 14 a n d 17 of 
t h e C o n v e n t i o n in r e spec t of t he G r c e k - C y p r i o t m i s s ing p e r s o n s . 

B . G r e e k - C y p r i o t m i s s i n g p e r s o n s ' r e l a t i v e s 

1. Article 3 of the Convention 

154. T h e a p p l i c a n t G o v e r n m e n t , for t h e r e a s o n s given by t h e 
C o m m i s s i o n , r e q u e s t e d t he C o u r t to ru le t h a t t h e c o n t i n u i n g suffer ing of 
t h e famil ies of m i s s i n g p e r s o n s c o n s t i t u t e d no t only a c o n t i n u i n g bu t a l so 
a n a g g r a v a t e d v io la t ion of Ar t ic le 3 of t he C o n v e n t i o n , wh ich s t a t e s : 

"No one shall be subjected to tor ture or to inhuman or degrading t rea tment or 
punishment ." 

155. In t he C o m m i s s i o n ' s op in ion , t h e c i r c u m s t a n c e s rel ied on by t h e 
a p p l i c a n t G o v e r n m e n t disc losed a c o n t i n u i n g v io la t ion of Ar t ic le 3 
r e g a r d i n g the re la t ives of t h e mi s s ing p e r s o n s . For t he C o m m i s s i o n , in 
view of t h e c i r c u m s t a n c e s in which t he i r family m e m b e r s d i s a p p e a r e d 
following a mi l i t a ry i n t e r v e n t i o n d u r i n g which m a n y p e r s o n s w e r e ki l led 
or t a k e n p r i s o n e r a n d w h e r e t h e a r e a was s u b s e q u e n t l y sea led off a n d 
b e c a m e inaccess ib le to t he r e l a t ives , t h e l a t t e r m u s t u n d o u b t e d l y have 
suffered mos t painful u n c e r t a i n t y a n d anx ie ty . F u r t h e r m o r e , t h e i r 
m e n t a l a n g u i s h did not van i sh w i t h t he p a s s i n g of t i m e . T h e C o m m i s s i o n 
found t h a t t h e t r e a t m e n t to which the r e l a t ives of t h e mis s ing p e r s o n s 
w e r e sub jec t ed could p rope r ly be c h a r a c t e r i s e d as i n h u m a n wi th in t h e 
m e a n i n g of Ar t ic le 3 . 

156. T h e C o u r t recal ls t h a t t h e q u e s t i o n w h e t h e r a family m e m b e r of a 
" d i s a p p e a r e d p e r s o n " is a v ic t im of t r e a t m e n t c o n t r a r y to Ar t ic le 3 will 
d e p e n d on the e x i s t e n c e of specia l fac tors wh ich give t h e suffer ing of t h e 
p e r s o n c o n c e r n e d a d i m e n s i o n a n d c h a r a c t e r d i s t inc t f rom t h e e m o t i o n a l 
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d i s t r e s s which m a y be r e g a r d e d as inevi tably c a u s e d to re la t ives of a v ic t im 
of a se r ious h u m a n r i g h t s v io la t ion . R e l e v a n t e l e m e n t s will inc lude 
t h e p r o x i m i t y of t h e family tie (in t h a t c o n t e x t , a c e r t a i n we igh t will 
a t t a c h to t h e p a r e n t - c h i l d b o n d ) , t h e p a r t i c u l a r c i r c u m s t a n c e s of t he 
r e l a t i o n s h i p , t h e e x t e n t to wh ich t h e family m e m b e r w i tne s sed t h e 
even t s in q u e s t i o n , t h e invo lvemen t of t he family m e m b e r in t he 
a t t e m p t s to o b t a i n i n f o r m a t i o n abou t t h e d i s a p p e a r e d p e r s o n a n d the 
way in which the a u t h o r i t i e s r e s p o n d e d to those e n q u i r i e s . T h e C o u r t 
f u r t h e r recal ls t h a t t he essence of such a v io la t ion does not so m u c h lie in 
t he fact of t h e " d i s a p p e a r a n c e " of t h e family m e m b e r b u t r a t h e r in t he 
a u t h o r i t i e s ' r e a c t i o n s a n d a t t i t u d e s to t h e s i t u a t i o n w h e n it is b r o u g h t 
to t h e i r a t t e n t i o n . It is especia l ly in r e spec t of t he l a t t e r t h a t a re la t ive 
m a y c la im d i rec t ly to be a v ic t im of t h e a u t h o r i t i e s ' conduc t (sec Cakici 
v. Turkey [ G C ] , no . 23657/94 , § 98 , E C H R 1999-IV). 

157. T h e C o u r t observes t h a t t he a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e 
have failed to u n d e r t a k e any inves t iga t ion in to t h e c i r c u m s t a n c e s 
s u r r o u n d i n g t h e d i s a p p e a r a n c e of t h e mi s s ing p e r s o n s . In t he a b s e n c e of 
any i n f o r m a t i o n abou t t he i r fa te , t he re la t ives of p e r s o n s w h o w e n t 
mi s s ing d u r i n g t h e even t s of J u l y a n d A u g u s t 1974 w e r e c o n d e m n e d to 
live in a p r o l o n g e d s l a t e of a c u t e a n x i e t y which c a n n o t be said to have 
b e e n e r a s e d wi th t h e p a s s a g e of t i m e . T h e C o u r t does not cons ide r , in 
the c i r c u m s t a n c e s of th is ca se , t h a t t he fact t h a t c e r t a i n re la t ives 
m a y not have ac tua l ly w i t n e s s e d t h e d e t e n t i o n of family m e m b e r s or 
c o m p l a i n e d a b o u t such to t h e a u t h o r i t i e s of t he r e s p o n d e n t S t a t e 
dep r ives t h e m of v ic t im s t a t u s u n d e r Ar t i c l e 3 . It recal ls t h a t t h e m i l i t a r y 
o p e r a t i o n r e s u l t e d in a cons ide rab l e loss of life, l a rge-sca le a r r e s t s a n d 
d e t e n t i o n s a n d enforced s e p a r a t i o n of fami l ies . T h e overa l l c o n t e x t m u s t 
still be vivid in t h e m i n d s of t h e re la t ives of p e r s o n s whose fate h a s neve r 
b e e n a c c o u n t e d for by t he a u t h o r i t i e s . T h e y e n d u r e t h e agony of not 
knowing w h e t h e r family m e m b e r s w e r e kil led in t h e conflict or a r c still in 
d e t e n t i o n or , if d e t a i n e d , have since d ied . T h e fact t h a t a very s u b s t a n t i a l 
n u m b e r of G r e e k Cypr io t s h a d to seek refuge in t h e s o u t h coupled w i t h 
t h e c o n t i n u i n g division of C y p r u s m u s t be cons ide r ed to c o n s t i t u t e very 
se r ious obs t ac l e s to t he i r q u e s t for i n f o r m a t i o n . T h e provis ion of such 
i n f o r m a t i o n is t h e respons ib i l i ty of t h e a u t h o r i t i e s of t h e r e s p o n d e n t 
S t a t e . Th i s respons ib i l i ty has no t b e e n d i s c h a r g e d . Fo r the C o u r t , t h e 
s i lence of t h e a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e in t h e face of t he r ea l 
c o n c e r n s of t h e re la t ives of t h e mis s ing p e r s o n s a t t a i n s a level of sever i ty 
which can only be c a t e g o r i s e d as i n h u m a n t r e a t m e n t w i th in t h e m e a n i n g 
of Ar t ic le 3. 

158. Fo r t h e above r e a s o n s , t he C o u r t conc ludes t h a t , d u r i n g the 
pe r iod u n d e r c o n s i d e r a t i o n , t h e r e h a s b e e n a c o n t i n u i n g v io la t ion of 
Ar t ic le 3 of t h e C o n v e n t i o n in r e spec t of t he r e l a t ives of t h e G r e e k -
Cypr io t m i s s ing p e r s o n s . 
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2. Articles 8 and 10 of the Convention 

159. T h e a p p l i c a n t G o v e r n m e n t f u r t h e r s u b m i t t e d in t h e i r m e m o r i a l 
t h a t t h e p e r s i s t e n t fa i lure of t h e a u t h o r i t i e s of t he r e s p o n d e n t S t a t e t o 
a c c o u n t to t h e famil ies of t he mis s ing p e r s o n s c o n s t i t u t e d a g r a v e 
d i s r e g a r d for t he i r r igh t to r e spec t for family life a n d , in add i t i on , a 
b r e a c h of t h e i r r i gh t to receive i n fo rma t ion . In t h e a p p l i c a n t 
G o v e r n m e n t ' s submis s ion , t h e r e spons ib i l i ty of t h e r e s p o n d e n t S t a t e 
was e n g a g e d in r e spec t of Ar t i c l e s 8 a n d 10 of the C o n v e n t i o n , b o t h of 
wh ich provis ions shou ld be cons ide r ed to have b e e n b r e a c h e d in t h e 
c i r c u m s t a n c e s . 

160. T h e C o u r t obse rves t h a t t h e C o m m i s s i o n was of t h e view t h a t t he 
a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s u n d e r Ar t i c les 8 a n d 10 w e r e in 
e s s ence d i r e c t e d a t t h e t r e a t m e n t to wh ich t h e re la t ives of the mi s s ing 
p e r s o n s w e r e sub jec t ed in t h e i r a t t e m p t s to a s c e r t a i n t he l a t t e r ' s fa te . 
O n t h a t u n d e r s t a n d i n g , t h e C o m m i s s i o n conf ined its e x a m i n a t i o n to t he 
issues which such t r e a t m e n t r a i sed from t h e s t a n d p o i n t of Ar t ic le 3. 

161. T h e C o u r t a g r e e s w i t h t h e C o m m i s s i o n ' s a p p r o a c h . In view of its 
conc lus ion u n d e r Ar t ic le 3, wi th its e m p h a s i s on t he effect which t h e lack 
of i n f o r m a t i o n h a d on the famil ies of m i s s ing p e r s o n s , it finds it 
u n n e c e s s a r y to e x a m i n e s e p a r a t e l y t he c o m p l a i n t s which the a p p l i c a n t 
G o v e r n m e n t have f o r m u l a t e d in t e r m s of Ar t i c les 8 a n d 10 of t h e 
C o n v e n t i o n . 

IV. A L L E G E D V I O L A T I O N S O F T H E R I G H T S O F D I S P L A C E D 
P E R S O N S T O R E S P E C T F O R T H E I R H O M E A N D P R O P E R T Y 

A. A s t o t h e f a c t s e s t a b l i s h e d by t h e C o m m i s s i o n 

162. T h e a p p l i c a n t G o v e r n m e n t e n d o r s e d t h e facts as found by t h e 
C o m m i s s i o n (see p a r a g r a p h s 30-33 above) . In r e spec t of those findings 
t h e y r e q u e s t e d t h e C o u r t to conc lude t h a t t h e facts d isc losed v io la t ions of 
Ar t i c l e s 8 a n d 13 of t h e C o n v e n t i o n a n d Ar t i c l e 1 of P ro toco l No . 1 as well 
as of Ar t ic le 14 of t h e C o n v e n t i o n t a k e n in con junc t ion wi th t h e s e 
provis ions . T h e y f u r t h e r s u b m i t t e d t h a t t he facts a t i ssue gave r ise to 
v io la t ions of Ar t i c les 3, 17 a n d 18 of t he C o n v e n t i o n . 

163. T h e C o u r t cons ide r s t h a t t h e r e a r e no excep t iona l c i r c u m s t a n c e s 
which would lead it to t a k e a d i f fe ren t view of t h e facts e s t ab l i shed by t h e 
C o m m i s s i o n (see p a r a g r a p h s 30-33 above) . It no t e s in th is r e g a r d t h a t t h e 
C o m m i s s i o n was ab le to d r a w on t h e findings c o n t a i n e d in its 1976 a n d 
1983 r e p o r t s a n d took in to a c c o u n t t he i m p a c t of " l eg i s l a t ive" a n d o t h e r 
t e x t s in force in t h e " T R N C " on the e n j o y m e n t of t he r i gh t s re l ied on 
by t h e a p p l i c a n t G o v e r n m e n t . It f u r t h e r no t e s t h a t t he r e s p o n d e n t 
G o v e r n m e n t did not con te s t t h e accu racy of severa l a l l ega t ions of 
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fact m a d e by the a p p l i c a n t G o v e r n m e n t in t h e p r o c e e d i n g s before t h e 
C o m m i s s i o n (see p a r a g r a p h 29 above) . 

164. T h e C o u r t will accord ing ly e x a m i n e t h e m e r i t s of t he a p p l i c a n t 
G o v e r n m e n t ' s c o m p l a i n t s w i th r e f e r e n c e to t h e facts e s t ab l i shed by t h e 
C o m m i s s i o n . 

B. A s t o t h e m e r i t s o f t h e a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s 

1. Article 8 of the Convention 

165. T h e app l i can t G o v e r n m e n t m a i n t a i n e d t h a t it was an 
u n c h a l l e n g e a b l e p ropos i t ion t h a t it was t h e r e s p o n d e n t S t a t e ' s ac t ions 
which h a d p r e v e n t e d t h e d i sp laced G r e e k Cy p r i o t s from r e t u r n i n g to 
t he i r h o m e s , in v io la t ion of Ar t ic le 8 of t h e C o n v e n t i o n , which p rov ides : 

" 1 . Everyone lias the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the, economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms ol others ." 

166. T h e app l i can t G o v e r n m e n t d e c l a r e d t h a t t he policy of t h e 
r e s p o n d e n t S t a t e , a i m e d a t t h e division of C y p r u s a long racia l l ines , 
affected 21 1,000 d i sp laced G r e e k Cypr io t s a n d the i r c h i l d r e n as well as a 
n u m b e r of M a r o n i t e s , A r m e n i a n s , L a t i n s a n d individual c i t izens of t h e 
R e p u b l i c of C y p r u s who h a d exerc i sed t he op t ion u n d e r t h e C o n s t i t u t i o n 
to be m e m b e r s of t h e G r c e k - C y p r i o t c o m m u n i t y . T h e y s u b m i t t e d t h a t t h e 
c o n t i n u i n g refusal of t he " T R N C " a u t h o r i t i e s to a l low the d i sp laced 
p e r s o n s to r e t u r n to the n o r t h v io la ted not only t h e r igh t to r e s p e c t for 
t h e i r h o m e s bu t a l so t h e r igh t to r e spec t for t h e i r family life. In th i s 
l a t t e r c o n n e c t i o n , t he app l i can t G o v e r n m e n t obse rved t h a t t he i m p u g n e d 
policy r e s u l t e d in t h e s e p a r a t i o n of fami l ies . 

167. In a f u r t h e r submis s ion , t h e a p p l i c a n t G o v e r n m e n t r e q u e s t e d t h e 
C o u r t to find t h a t t h e facts a lso disc losed a policy of d e l i b e r a t e d e s t r u c t i o n 
a n d m a n i p u l a t i o n of t he h u m a n , c u l t u r a l a n d n a t u r a l e n v i r o n m e n t a n d 
cond i t ions of life in n o r t h e r n C y p r u s . T h e a p p l i c a n t G o v e r n m e n t 
c o n t e n d e d t h a t th is policy was based on the i m p l a n t a t i o n of mass ive 
n u m b e r s of s e t t l e r s from T u r k e y wi th t h e i n t e n t i o n a n d t h e c o n s e q u e n c e 
of e l i m i n a t i n g G r e e k p r e s e n c e a n d c u l t u r e in n o r t h e r n C y p r u s . In t h e view 
of t he a p p l i c a n t G o v e r n m e n t , t h e no t ions of " h o m e " a n d "p r iva t e l ife" 
w e r e b r o a d e n o u g h to s u b s u m e t h e concep t of s u s t a i n i n g ex i s t ing 
c u l t u r a l r e l a t i o n s h i p s w i t h i n a subs i s t i ng c u l t u r a l e n v i r o n m e n t . H a v i n g 
r e g a r d to t h e d e s t r u c t i v e c h a n g e s b e i n g w r o u g h t to t h a t e n v i r o n m e n t by 
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t h e r e s p o n d e n t S t a t e , it could only be conc luded t h a t t he r i gh t s of t h e 
d i sp laced p e r s o n s t o r e s p e c t for t he i r p r i v a t e life a n d h o m e w e r e b e i n g 
v io la t ed in th i s s ense also. 

168. T h e C o m m i s s i o n obse rved in t h e first p lace t h a t t h e issue of 
w h e t h e r t h e p e r s o n s c o n c e r n e d by t h e i m p u g n e d m e a s u r e s could have 
b e e n e x p e c t e d to use local r e m e d i e s to seek r e d r e s s for t h e i r g r i evances 
did not have to be e x a m i n e d . In t h e C o m m i s s i o n ' s op in ion , t he refusal of 
t h e " T R N C " a u t h o r i t i e s to al low the d i sp laced p e r s o n s to r e t u r n to t he i r 
h o m e s re f lec ted a n a c k n o w l e d g e d official policy a n d , accord ingly , a n 
a d m i n i s t r a t i v e p r a c t i c e . In t h e s e c i r c u m s t a n c e s t h e r e was no C o n v e n t i o n 
r e q u i r e m e n t to e x h a u s t d o m e s t i c r e m e d i e s . 

169. As to t h e m e r i t s of t h e c o m p l a i n t s c o n c e r n i n g the p l ight of t h e 
d i sp laced p e r s o n s , the C o m m i s s i o n found, w i th r e f e r e n c e to its 
conc lus ions in its 1976 a n d 1983 r e p o r t s a n d t h e findings of fact in t h e 
i n s t a n t case (see p a r a g r a p h s 30-33 above ) , t h a t t h e s e p e r s o n s , w i t h o u t 
e x c e p t i o n , c o n t i n u e d to be p r e v e n t e d from r e t u r n i n g to or even v i s i t ing 
t he i r p rev ious h o m e s in n o r t h e r n C y p r u s . In t h e C o m m i s s i o n ' s op in ion , 
t h e facts d isc losed a c o n t i n u i n g viola t ion of Ar t i c l e 8 in this r e spec t , 
i r r e spec t ive of t h e r e s p o n d e n t G o v e r n m e n t ' s a p p e a l to t h e publ ic-safe ty 
c o n s i d e r a t i o n s set out in t he second p a r a g r a p h of Ar t ic le 8. As to t he 
r e s p o n d e n t G o v e r n m e n t ' s view t h a t t h e c la im of G r e e k - C y p r i o t d i sp l aced 
p e r s o n s to r e t u r n t o t h e n o r t h a n d to s e t t l e in t he i r h o m e s h a d to be solved 
in t h e overal l c o n t e x t of t h e i n t e r - c o m m u n a l t a lks , t he C o m m i s s i o n 
c o n s i d e r e d t h a t t h e s e n e g o t i a t i o n s , which were still very far from 
r e a c h i n g any t a n g i b l e resu l t on t he p rec i se m a t t e r at h a n d , could not be 
re l ied on to jus t i fy t h e c o n t i n u i n g m a i n t e n a n c e of m e a s u r e s c o n t r a r y to 
t he C o n v e n t i o n . 

170. H a v i n g r e g a r d to its Ar t i c l e 8 finding as well as to its conc lus ions 
on the a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t u n d e r Ar t ic le 1 of Pro tocol No . 1 
(see p a r a g r a p h 183 be low) , t h e C o m m i s s i o n c o n s i d e r e d t h a t it was no t 
n e c e s s a r y to e x a m i n e t h e a p p l i c a n t G o v e r n m e n t ' s f u r t h e r a l l ega t ions 
c o n c e r n i n g the m a n i p u l a t i o n of t he d e m o g r a p h i c a n d c u l t u r a l 
e n v i r o n m e n t of t he d i sp laced p e r s o n s ' h o m e s . 

171. T h e C o u r t no t e s t h a t in t he p r o c e e d i n g s before t h e C o m m i s s i o n 
t h e r e s p o n d e n t G o v e r n m e n t did not d i s p u t e t h e a p p l i c a n t G o v e r n m e n t ' s 
a s s e r t i o n t h a t it was not poss ible for d i sp laced G r e e k C y p r i o t s to r e t u r n to 
t h e i r h o m e s in t h e n o r t h . I t was t he i r c o n t e n t i o n t h a t th is s i t u a t i o n would 
r e m a i n u n c h a n g e d p e n d i n g a g r e e m e n t on a n overal l poli t ical so lu t ion 
to t he Cypr io t q u e s t i o n . In t h e s e c i r c u m s t a n c e s t h e C o u r t , like t h e 
C o m m i s s i o n , cons ide r s t h a t t he issue of w h e t h e r t h e agg r i eved p e r s o n s 
could have b e e n e x p e c t e d to avail t h e m s e l v e s of d o m e s t i c r e m e d i e s in t h e 
" T R N C " does no t a r i se . 

172. T h e C o u r t observes t h a t t h e official policy of t he " T R N C " 
a u t h o r i t i e s to d e n y t h e r igh t of t h e d i sp laced p e r s o n s to r e t u r n to t h e i r 
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h o m e s is r e in fo rced by t h e very t ight r e s t r i c t i ons o p e r a t e d by t h e s a m e 
a u t h o r i t i e s on visits to t h e n o r t h by G r e e k Cy p r i o t s l iving in t h e s o u t h . 
Accord ingly , not only a r e d i sp laced p e r s o n s u n a b l e to app ly to t h e 
a u t h o r i t i e s to r eoccupy t h e h o m e s which they left b e h i n d , t h e y a r e 
physical ly p r e v e n t e d from even v is i t ing t h e m . 

173. T h e C o u r t f u r t h e r n o t e s t h a t t he s i t u a t i o n i m p u g n e d by t h e 
a p p l i c a n t G o v e r n m e n t h a s o b t a i n e d s ince t h e even t s of 1974 in n o r t h e r n 
C y p r u s . It would a p p e a r t h a t it has neve r b e e n re f lec ted in " l eg i s l a t ion" 
a n d is enforced as a m a t t e r of policy in f u r t h e r a n c e of a bi-zonal 
a r r a n g e m e n t d e s i g n e d , it is c l a i m e d , to m i n i m i s e t h e r isk of conflict 
which t h e i n t e r m i n g l i n g of t he G r e e k a n d T u r k i s h - C y p r i o t c o m m u n i t i e s 
in t he n o r t h m i g h t e n g e n d e r . T h a t bi-zonal a r r a n g e m e n t is be ing p u r s u e d 
wi th in t he f r a m e w o r k of t h e i n t e r - c o m m u n a l t a lks s p o n s o r e d by t h e 
U n i t e d N a t i o n s S e c r e t a r y - G e n e r a l (see p a r a g r a p h 16 a b o v e ) . 

174. T h e C o u r t would m a k e t h e following obse rva t i ons in th i s 
c o n n e c t i o n : firstly, t h e c o m p l e t e den ia l of t h e r igh t of d i sp laced p e r s o n s 
to r e spec t for t h e i r h o m e s h a s no bas is in law wi th in t h e m e a n i n g of 
Ar t i c l e 8 § 2 of t h e C o n v e n t i o n (see p a r a g r a p h 173 above ) ; secondly, t h e 
i n t e r - c o m m u n a l ta lks c a n n o t be re l ied on in o r d e r to l e g i t i m a t e a v io la t ion 
of t h e C o n v e n t i o n ; th i rd ly , t he v io la t ion a t i ssue has e n d u r e d as a m a t t e r 
of policy s ince 1974 a n d m u s t be cons ide r ed c o n t i n u i n g . 

175. In view of t he se c o n s i d e r a t i o n s , t h e C o u r t conc ludes t h a t t h e r e 
h a s b e e n a c o n t i n u i n g viola t ion of Ar t i c l e 8 of t he C o n v e n t i o n by r e a s o n 
of t he refusal to al low the r e t u r n of any G r e e k - C y p r i o t d i sp laced p e r s o n s 
to t h e i r h o m e s in n o r t h e r n C y p r u s . 

176. As to t he a p p l i c a n t G o v e r n m e n t ' s f u r t h e r a l l e g a t i o n c o n c e r n i n g 
t h e m a n i p u l a t i o n of t he d e m o g r a p h i c a n d c u l t u r a l e n v i r o n m e n t of t h e 
d i sp laced p e r s o n s ' h o m e s , t h e C o u r t , like t h e C o m m i s s i o n , cons ide r s t h a t 
it is not n e c e s s a r y to e x a m i n e th i s c o m p l a i n t in view of its above finding of 
a c o n t i n u i n g v io la t ion of Ar t i c l e 8 of t h e C o n v e n t i o n . 

177. F u r t h e r m o r e , the C o u r t cons ide r s it a p p r o p r i a t e to e x a m i n e t h e 
a p p l i c a n t G o v e r n m e n t ' s s u b m i s s i o n s on t h e issue of family s e p a r a t i o n (see 
p a r a g r a p h 166 above) in t h e c o n t e x t of t h e i r a l l ega t i ons in r e s p e c t of the 
living cond i t i ons of t h e K a r p a s G r e e k C y p r i o t s . 

2. Article 1 of Protocol No. I 

178. T h e a p p l i c a n t G o v e r n m e n t m a i n t a i n e d t h a t t h e r e s p o n d e n t 
S t a t e ' s c o n t i n u i n g refusal to p e r m i t t h e r e t u r n of t h e d i sp laced p e r s o n s 
t o n o r t h e r n C y p r u s not only p r e v e n t e d t h e m from h a v i n g access to t h e i r 
p r o p e r t y t h e r e b u t a l so p r e v e n t e d t h e m from us ing , se l l ing , b e q u e a t h i n g , 
m o r t g a g i n g , deve lop ing a n d enjoying it. In t h e i r s u b m i s s i o n , t h e r e w e r e 
c o n t i n u i n g v io la t ions of all t h e c o m p o n e n t a spec t s of t h e r igh t to peaceful 
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e n j o y m e n t of possess ions g u a r a n t e e d by Ar t i c l e 1 of P ro toco l No . 1, wh ich 
s t a t e s : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

179. T h e a p p l i c a n t G o v e r n m e n t c o n t e n d e d t h a t t h e r e s p o n d e n t S t a t e 
h a d a d o p t e d a s y s t e m a t i c a n d c o n t i n u i n g policy of i n t e r f e r e n c e wi th t h e 
i m m o v a b l e p r o p e r t y of t he d i sp laced p e r s o n s . T h e y s t a t e d , inter alia, t h a t 
t he p r o p e r t i e s in q u e s t i o n , of wh ich the d i sp laced p e r s o n s w e r e unlawful ly 
d i spossessed following t he i r evic t ion from the n o r t h , w e r e t r a n s f e r r e d in to 
T u r k i s h possess ion . S teps w e r e t h e n t a k e n to " l ega l i s e " t he i l legal 
a p p r o p r i a t i o n of t h e p r o p e r t i e s a n d t h e i r a l loca t ion to " S t a t e " bod ies , 
T u r k i s h Cypr io t s a n d s e t t l e r s from the T u r k i s h m a i n l a n d . T h i s was 
effected by m e a n s such as t h e a s s i g n m e n t of " t i t l e d e e d s " to t h e i r new-
possessors . N o c o m p e n s a t i o n h a d ever b e e n a w a r d e d to t h e v i c t ims of 
t he se i n t e r f e r e n c e s . F u r t h e r m o r e , specific m e a s u r e s h a d b e e n t a k e n to 
deve lop a n d exploi t c o m m e r c i a l l y land b e l o n g i n g to d i sp laced p e r s o n s , 
C h u r c h - o w n e d l and had b e e n t r a n s f e r r e d to t h e M u s l i m re l ig ious t r u s t , 
a n d a g r i c u l t u r a l p r o d u c e from G r e e k - C y p r i o t land was now b e i n g 
e x p o r t e d a c c o m p a n i e d by T u r k i s h ce r t i f i ca tes . 

180. In t h e app l i can t G o v e r n m e n t ' s s u b m i s s i o n , t he c o n t i n u i n g 
viola t ion of p r o p e r t y r i gh t s c lear ly e n g a g e d the respons ib i l i ty of t h e 
r e s p o n d e n t S t a t e u n d e r t he C o n v e n t i o n in view of t h e conc lus ions 
r e a c h e d by the C o u r t in Loizidou ( m e r i t s ) . Q u i t e a p a r t f rom t h a t 
c o n s i d e r a t i o n , t h e app l i can t G o v e r n m e n t p o i n t e d ou t t h a t , in so far as 
t h e r e s p o n d e n t S t a t e s o u g h t to jus t i fy t he i n t e r f e r e n c e s w i t h t h e 
d i sp laced p e r s o n s ' p r o p e r t y r i g h t s by p l e a d i n g the d e r o g a t i o n c o n t a i n e d 
in Ar t ic le 1 of Pro tocol No. 1, the " l e g a l " m e a s u r e s re l ied on h a d 
necessa r i ly to be cons ide r ed invalid s ince t h e y e m a n a t e d from a n i l legal 
secess ionis t e n t i t y a n d could no t for t h a t r e a s o n be c o n s i d e r e d to c o m p l y 
w i t h t h e q u a l i t a t i v e r e q u i r e m e n t s i n h e r e n t in t h e no t ion of "p rov ided for 
by law". 

181. T h e C o m m i s s i o n obse rved t h a t t h e a p p l i c a n t G o v e r n m e n t ' s 
c o m p l a i n t s w e r e essen t ia l ly d i r e c t e d a t t h e " l eg i s l a t i on" and the 
a c k n o w l e d g e d a d m i n i s t r a t i v e p r a c t i c e of t h e " T R N C " a u t h o r i t i e s . O n 
t h a t a c c o u n t , t he p e r s o n s agg r i eved w e r e not r e q u i r e d to m a k e use of a n y 
d o m e s t i c r e m e d i e s , it b e i n g n o t e d by the C o m m i s s i o n t h a t , in any even t , it 
d id not a p p e a r t h a t any r e m e d i e s w e r e ava i lab le to d i sp laced G r e e k 
C ypr io t s dep r ived of t he i r p r o p e r t y in n o r t h e r n C y p r u s . 
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182. As t o t h e m e r i t s , t h e C o m m i s s i o n cons ide r ed t h a t t he n a t u r e 
of t h e a l l eged i n t e r f e r e n c e s wi th t h e p r o p e r t y r i g h t s of d i sp l aced 
G r e e k C ypr io t s was in e s sence t h e s a m e as t h e i n t e r f e r e n c e of 
which Mrs Loizidou had c o m p l a i n e d in he r app l i ca t ion . A l t h o u g h t h a t 
app l i ca t i on c o n c e r n e d one p a r t i c u l a r i n s t a n c e of the g e n e r a l 
a d m i n i s t r a t i v e p rac t i ce t o which the c o m p l a i n t s in t h e p r e s e n t case 
r e l a t e , t h e C o u r t ' s r e a s o n i n g at p a r a g r a p h s 63 a n d 64 of Loizidou 
( m e r i t s ) (pp . 2237-38) m u s t a lso app ly to t he a d m i n i s t r a t i v e p r a c t i c e 
as such . 

183. T h e C o m m i s s i o n , essen t ia l ly for t h e r e a s o n s set ou t by t h e 
C o u r t in t h e a b o v e - m e n t i o n e d j u d g m e n t , conc luded t h a t d u r i n g t h e 
pe r iod u n d e r c o n s i d e r a t i o n t h e r e h a d b e e n a c o n t i n u i n g viola t ion of 
Ar t i c l e 1 of P ro toco l N o . 1 by v i r t u e of t h e fact t h a t G r c e k - C y p r i o t 
o w n e r s of p r o p e r t y in n o r t h e r n C y p r u s w e r e be ing d e n i e d access to a n d 
con t ro l , use a n d e n j o y m e n t of t h e i r p r o p e r l y as wel l as any c o m p e n s a t i o n 
for t h e i n t e r f e r e n c e wi th t h e i r p r o p e r t y r i g h t s . 

184. T h e C o u r t a g r e e s wi th t he C o m m i s s i o n ' s ana lys i s . It obse rves 
t h a t t h e C o m m i s s i o n found it e s t ab l i shed on the ev idence t h a t a t leas t 
s ince J u n e 1989 t h e " T R N C " a u t h o r i t i e s no l onge r r ecogn i sed a n y 
o w n e r s h i p r i g h t s of G r e e k Cypr io t s in r e s p e c t of t h e i r p r o p e r t i e s in 
n o r t h e r n C y p r u s (see p a r a g r a p h 32 above) . T h i s p u r p o r t e d d e p r i v a t i o n of 
t h e p r o p e r t y a t issue was e m b o d i e d in a c o n s t i t u t i o n a l provis ion , 
"Ar t ic le 159 of t h e T R N C C o n s t i t u t i o n " , a n d given p rac t i ca l effect in 
"Law no. 52 /1995" . It would a p p e a r t h a t t he legal i ty of t h e i n t e r f e r e n c e 
w i t h t h e d i sp laced p e r s o n s ' p r o p e r t y is unas sa i l ab l e before t he " T R N C " 
c o u r t s . Accord ing ly , t h e r e is no r e q u i r e m e n t for t he p e r s o n s c o n c e r n e d to 
use d o m e s t i c r e m e d i e s to s ecu re r e d r e s s for t h e i r c o m p l a i n t s . 

185. T h e C o u r t would f u r t h e r obse rve t h a t t h e e s sence of t he a p p l i c a n t 
G o v e r n m e n t ' s c o m p l a i n t s is not t h a t t h e r e h a s b e e n a fo rmal a n d unlawful 
e x p r o p r i a t i o n of t h e p r o p e r t y of t he d i sp laced p e r s o n s bu t t h a t t h e s e 
p e r s o n s , b e c a u s e of the c o n t i n u i n g d e n i a l of access to t he i r p r o p e r t y , 
have lost all con t ro l over , as well as poss ibi l i t ies t o enjoy, t he i r l and . As 
t h e C o u r t h a s n o t e d previous ly (see p a r a g r a p h s 172-73 above ) , t h e 
physical exc lus ion of G r e e k - C y p r i o t p e r s o n s from t h e t e r r i t o r y of 
n o r t h e r n C y p r u s is enforced as a m a t t e r of " T R N C " policy or p r ac t i ce . In 
t h e s e c i r c u m s t a n c e s , t he e x h a u s t i o n r e q u i r e m e n t does no t apply . 

186. T h e C o u r t recal ls its f inding in Loizidou ( m e r i t s ) t h a t t h a t 
p a r t i c u l a r a p p l i c a n t could not be d e e m e d to have lost t i t le to h e r 
p r o p e r t y by o p e r a t i o n of "Ar t ic le 159 of t h e T R N C C o n s t i t u t i o n " , a 
provis ion which it held to be invalid for the p u r p o s e s of t h e C o n v e n t i o n 
(p. 2 2 3 1 , § 44) . T h i s conclus ion is unaf fec ted by t h e o p e r a t i o n of 
"Law no. 52 /1995" . It a d d s t h a t , a l t h o u g h t h e l a t t e r was not re l ied on 
before t he C o u r t in Loizidou, it c a n n o t be a t t r i b u t e d a n y m o r e legal 
va l id i ty t h a n its p a r e n t "Ar t ic le 159" which it p u r p o r t s to i m p l e m e n t . 
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187. T h e C o u r t is p e r s u a d e d t h a t b o t h its r e a s o n i n g a n d its conc lus ion 
in Loizidou ( m e r i t s ) app ly w i t h e q u a l force to d i sp laced G r e e k Cy p r i o t s 
who , l ike M r s Loizidou, a r e u n a b l e to have access to t h e i r p r o p e r t y in 
n o r t h e r n C y p r u s by r e a s o n of t h e r e s t r i c t i o n s p laced by the " T R N C " 
a u t h o r i t i e s on t h e i r physical access to t h a t p r o p e r t y . T h e c o n t i n u i n g a n d 
to ta l den ia l of access to t h e i r p r o p e r t y is a c lea r i n t e r f e r e n c e wi th t h e r igh t 
of t h e d i sp laced G r e e k Cypr io t s to t he peacefu l e n j o y m e n t of possess ions 
w i th in t h e m e a n i n g of t he first s e n t e n c e of Ar t ic le 1 of Pro tocol No . 1. It 
f u r t h e r no t e s t h a t , as r e g a r d s t h e p u r p o r t e d e x p a t r i a t i o n , no 
c o m p e n s a t i o n has b e e n pa id to t he d i sp laced p e r s o n s in r e spec t of t h e 
i n t e r f e r e n c e s which they have suffered a n d c o n t i n u e to suffer in r e spec t 
of t h e i r p ro j je r ty r i gh t s . 

188. T h e C o u r t no t e s t h a t t he r e s p o n d e n t G o v e r n m e n t , in t h e 
p r o c e e d i n g s before the C o m m i s s i o n , s o u g h t to jus t i fy t h e i n t e r f e r e n c e 
wi th r e f e r e n c e to t h e i n t e r - c o m m u n a l t a lks a n d to t he n e e d to r e h o u s e 
d i sp laced T u r k i s h - C y p r i o t r e fugees . H o w e v e r , s imi l a r j^lcas w e r e 
a d v a n c e d by t h e r e s p o n d e n t G o v e r n m e n t in t he Loiz idou case a n d w e r e 
r e j ec t ed in t h e j u d g m e n t on t h e m e r i t s (pp . 2237-38, § 64) . T h e C o u r t 
sees no r e a s o n in t h e i n s t a n t case to r e c o n s i d e r t hose j u s t i f i ca t i ons . 

189. For t h e above r e a s o n s , t h e C o u r t conc ludes t h a t t h e r e has b e e n a 
c o n t i n u i n g v io la t ion of Ar t ic le 1 of Pro tocol N o . 1 by v i r t u e of t he fact t h a t 
G r e e k - C y p r i o t o w n e r s of p r o p e r t y in n o r t h e r n C y p r u s a r e b e i n g d e n i e d 
access to a n d con t ro l , use a n d e n j o y m e n t of t h e i r p r o p e r t y as well as any 
c o m p e n s a t i o n for t h e i n t e r f e r e n c e wi th t he i r p r o p e r t y r i gh t s . 

3. Article 13 of the Convention 

190. T h e a p p l i c a n t G o v e r n m e n t a s s e r t e d t h a t t h e mani fes t fa i lure of 
t he r e s p o n d e n t S t a t e to p rov ide an effective or i ndeed any r e m e d y to 
d i sp laced p e r s o n s in r e s p e c t of t he v io la t ions of Ar t i c l e 8 of t he 
C o n v e n t i o n a n d Ar t ic le 1 of P ro toco l N o . 1 was in c lea r b r e a c h of 
Ar t i c l e 13 of t he C o n v e n t i o n , which provides : 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authori ty notwithstanding that the 
violation has been commit ted by persons acting in an official capacity." 

191. T h e a p p l i c a n t G o v e r n m e n t a p p r o v e d in t he m a i n t h e r e a s o n i n g 
which led t h e C o m m i s s i o n to find a b r e a c h of Ar t i c l e 13. 

192. T h e C o m m i s s i o n r e f e r r e d to its f inding t h a t t he d i sp laced 
p e r s o n s ' r i gh t s u n d e r Ar t i c l e 8 of t he C o n v e n t i o n a n d Ar t ic le 1 of 
P ro toco l No. 1 w e r e v io la ted as a m a t t e r of a d m i n i s t r a t i v e p r ac t i ce . In so 
far as t h e s e p r a c t i c e s w e r e e m b o d i e d in " l eg i s l a t ion" of t he " T R N C " , t h e 
C o m m i s s i o n n o t e d t h a t no provis ion w a s m a d e to al low G r e e k C y p r i o t s to 
c o n t e s t t he i r phys ica l exc lus ion from t h e t e r r i t o r y of n o r t h e r n C y p r u s . O n 
t h a t a c c o u n t t h e C o m m i s s i o n found t h a t d i sp l aced p e r s o n s h a d no 
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r e m e d i e s to c o n t e s t i n t e r f e r e n c e s wi th t he i r r igh t s u n d e r t he se Ar t i c l e s 
a n d t h a t t h e r e was a v io la t ion of Ar t ic le 13 in c o n s e q u e n c e . 

193. T h e C o u r t no tes t h a t in t he p r o c e e d i n g s before t h e C o m m i s s i o n 
t h e r e s p o n d e n t G o v e r n m e n t p l e a d e d t h a t , p e n d i n g the e l a b o r a t i o n of a n 
a g r e e d pol i t ical so lu t ion to t he overal l C y p r u s p r o b l e m , t h e r e could be no 
q u e s t i o n of a r igh t of d i sp laced p e r s o n s e i t h e r to r e t u r n to t h e h o m e s a n d 
p r o p e r t i e s which t h e y had left in n o r t h e r n C y p r u s or to lay c la im to any of 
t h e i r i m m o v a b l e p r o p e r t y v e s t e d in t h e " T R N C " a u t h o r i t i e s by v i r t u e of 
"Ar t ic le 159 of t he T R N C C o n s t i t u t i o n " a n d a l l oca t ed to T u r k i s h C y p r i o t s 
w i th full t i t le d e e d s in a c c o r d a n c e wi th i m p l e m e n t i n g "Law no. 5 2 / 1 9 9 5 " . 
T h e r e s p o n d e n t G o v e r n m e n t did not c o n t e n d before t he C o m m i s s i o n t h a t 
d i sp laced p e r s o n s could avail t h e m s e l v e s of local r e m e d i e s to con te s t th i s 
policy of i n t e r f e r e n c e wi th t h e i r r igh t s . I n d e e d , the C o u r t cons ide r s t h a t it 
wou ld be a t v a r i a n c e wi th t he d e c l a r e d policy to prov ide for any c h a l l e n g e 
to its app l i ca t i on . T h e C o u r t f u r the r recal ls in th is c o n n e c t i o n t h a t , as 
r e g a r d s t he v io la t ions a l leged u n d e r Ar t ic le 8 of t he C o n v e n t i o n a n d 
Ar t ic le 1 of P ro toco l No. 1, it conc luded t h a t no issue a rose in r e spec t of 
t h e e x h a u s t i o n r e q u i r e m e n t . It re fe rs to t h e r e a s o n s s u p p o r t i n g those 
conc lus ions (see p a r a g r a p h s 171-75 a n d 184-89 above ) . 

194. For t h e s e r e a s o n s , t he C o u r t , like t h e C o m m i s s i o n , conc ludes t h a t 
t h e r e h a s b e e n a v io la t ion of Ar t i c l e 13 of t h e C o n v e n t i o n by r eason of t h e 
r e s p o n d e n t S t a t e ' s fa i lure to p rov ide to G r e e k Cy p r i o t s not r e s id ing in 
n o r t h e r n C y p r u s a n y r e m e d i e s to con te s t i n t e r f e r e n c e s w i t h the i r r igh t s 
u n d e r Ar t ic le 8 of t h e C o n v e n t i o n a n d Ar t i c l e 1 of Pro tocol No . 1. 

4. Article 14 of the Convention taken in conjunction with Articles 8 and 13 
of the Convention and Article 1 of Protocol No. 1 

195. T h e app l i can t G o v e r n m e n t s t a t e d t h a t t h e a d m i n i s t r a t i v e 
p r ac t i c e s , " l eg i s l a t i on" a n d " c o n s t i t u t i o n a l p rov i s ions" a t issue v io la ted 
not only t h e r i g h t s g u a r a n t e e d by Ar t ic le 8 of t he C o n v e n t i o n a n d 
Ar t ic le 1 of Pro tocol No. 1 bu t , b e i n g exclusively d i r e c t e d aga ins t G r e e k 
C y p r i o t s not living in n o r t h e r n C y p r u s , a lso Ar t ic le 14 of t h e C o n v e n t i o n . 
Ar t ic le 14 of t h e C o n v e n t i o n p rov ides : 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, properly, birth or other s tatus ." 

196. E l a b o r a t i n g on t h e i r submis s ion , t he a p p l i c a n t G o v e r n m e n t 
m a i n t a i n e d t h a t t h e a im of t h e r e s p o n d e n t S t a t e was t o d i s c r i m i n a t e 
a g a i n s t G r e e k s a n d G r e e k Cypr io t s s ince only t h e s e c lasses of p e r s o n s 
w e r e d i s e n t i t l e d to a c q u i r e i m m o v a b l e p r o p e r t y in t h e " T R N C " . O t h e r 
" a l i e n s " such as British r e t i r e d p e r s o n s were not p r e v e n t e d from 
a c q u i r i n g i m m o v a b l e p r o p e r t y in the " T R N C " , inc lud ing p r o p e r t y which 
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h a d b e e n " a b a n d o n e d " by G r e e k - C y p r i o t d i sp laced p e r s o n s . F u r t h e r m o r e , 
T u r k s from T u r k e y not r e s i d e n t in t he " T R N C " w e r e not t r e a t e d as hav ing 
a b a n d o n e d t h e i r p r o p e r t y a n d w e r e p e r m i t t e d to a c q u i r e new p r o p e r t y 
ho ld ings or h o m e s . 

197. T h e a p p l i c a n t G o v e r n m e n t f u r t h e r s u b m i t t e d t h a t , as a m a t t e r of 
p r a c t i c e , t he r e s p o n d e n t S t a t e failed, on a d i s c r i m i n a t o r y bas i s , to p rov ide 
r e m e d i e s for G r e e k C y p r i o t s a n d G r e e k s in r e spec t of t he i r p r o p e r t y 
r i g h t s . In t h e i r submis s ion , t h e r e was a b r e a c h of Ar t ic le 14 of t he 
C o n v e n t i o n t a k e n in con junc t ion wi th Ar t ic le 13. 

198. T h e C o m m i s s i o n conc luded t h a t t he i n t e r f e r e n c e s wi th t h e r i g h t s 
u n d e r Ar t i c l e 8 of t h e C o n v e n t i o n a n d Ar t ic le 1 of Pro tocol N o . 1 
c o n c e r n e d exclusively G r e e k C y p r i o t s not r e s id ing in n o r t h e r n C y p r u s 
a n d w e r e imposed on t h e m for t h e very r e a s o n t h a t t hey be longed to th is 
class of p e r s o n . T h e r e was accord ing ly a b r e a c h of Ar t ic le 14 t a k e n in 
con junc t ion wi th Ar t ic le 8 of t he C o n v e n t i o n a n d Ar t ic le 1 of 
P ro toco l No. 1. T h e C o m m i s s i o n d id not p r o n o u n c e on t h e a p p l i c a n t 
G o v e r n m e n t ' s c o m p l a i n t u n d e r Ar t ic le 13 t a k e n in con junc t ion wi th 
Ar t i c l e 14. 

199. T h e C o u r t cons ide r s t h a t , in t h e c i r c u m s t a n c e s of t h e p r e s e n t 
ca se , t h e a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s u n d e r th i s h e a d i n g a m o u n t 
in effect to t h e s a m e c o m p l a i n t s , a lbei t s e e n from a d i f ferent a n g l e , as 
those which the C o u r t h a s a l r e a d y c o n s i d e r e d in r e l a t i on to Ar t i c l e s 8 
a n d 13 of t h e C o n v e n t i o n a n d Ar t ic le 1 of Pro tocol No. 1. It h a s found 
t h a t those Ar t i c l e s have b e e n v io la ted . In cons ide r s t h a t it is not 
n e c e s s a r y to e x a m i n e w h e t h e r in this case t h e r e has b e e n a v io la t ion of 
Ar t i c l e 14 t a k e n in con junc t ion wi th those Ar t i c les by v i r t u e of t he 
a l l eged d i s c r i m i n a t o r y t r e a t m e n t of G r e e k Cypr io t s not r e s id ing in 
n o r t h e r n C y p r u s as r e g a r d s t h e i r r i gh t s to r e spec t for t h e i r h o m e s , to t he 
peacefu l e n j o y m e n t of t h e i r possess ions a n d to a n effective r e m e d y . 

5. Article 3 of the Convention 

200. T h e a p p l i c a n t G o v e r n m e n t c l a i m e d t h a t t h e t r e a t m e n t to which 
the d i sp laced p e r s o n s w e r e sub jec t ed a m o u n t e d to an i n f r i n g e m e n t of 
Ar t ic le 3 of t h e C o n v e n t i o n , wh ich p rov ides : 

"No one shall be subjected to tor ture or to inhuman or degrading t rea tment or 
punishment ." 

2 0 1 . T h e a p p l i c a n t G o v e r n m e n t p l e a d e d t h a t t h e C o u r t shou ld find a 
v io la t ion of Ar t i c l e 3 s ince , in t h e i r view, t r e a t m e n t especia l ly s ing l ing ou t 
c a t e g o r i e s of p e r s o n s on rac ia l a n d e t h n i c g r o u n d s , sub j ec t i ng t h e m to 
severe h a r d s h i p , d e n y i n g t h e m or i n t e r f e r i n g wi th t h e i r C o n v e n t i o n 
r i gh t s , a n d d o i n g so specifically a n d publicly, a m o u n t e d to conduc t which 
was a n affront to h u m a n d ign i ty to t he poin t of be ing i n h u m a n t r e a t m e n t . 
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202. T h e C o m m i s s i o n cons ide r ed t h a t it was u n n e c e s s a r y to e x a m i n e 
w h e t h e r t h e d i s c r i m i n a t i o n a t issue a lso c o n s t i t u t e d i n h u m a n or 
d e g r a d i n g t r e a t m e n t w i th in t h e m e a n i n g of Ar t ic le 3, hav ing r e g a r d to 
its finding u n d e r Ar t ic le 14. 

203 . B e a r i n g in m i n d its own conclus ion on the a p p l i c a n t 
G o v e r n m e n t ' s c o m p l a i n t s u n d e r Ar t ic le 14 of t h e C o n v e n t i o n (see 
p a r a g r a p h s 195 a n d 199 above) as well as i ts finding of a v io la t ion of 
Ar t i c les 8 a n d 13 of t he C o n v e n t i o n a n d Ar t i c l e 1 of P ro toco l N o . 1, t h e 
C o u r t , for its p a r t , does not cons ide r it neces sa ry t o e x a m i n e w h e t h e r t h e 
facts a l l eged also give r ise to a b r e a c h of Ar t i c l e 3 of t h e C o n v e n t i o n . 

6. Articles 17 and 18 oj the Convention 

204. T h e a p p l i c a n t G o v e r n m e n t s u b m i t t e d t h a t t h e facts of t h e ca se 
disclosed a v io la t ion of Ar t i c les 1 7 and 18 of t he C o n v e n t i o n , which p rov ide : 

Article 17 

"Nothing in [the] Convention may be interpreted as implying for any Stale , group or 
person any right to engage in any activity or perform any act aimed at the destruction of 
any of the rights and freedoms set forth herein or at their limitation to a greater extent 
than is provided for in the Convention." 

Article 18 

"The restrictions permit ted under [ the | Convention to the said rights and freedoms 
shall not be applied for any purpose other than those for which they have been 
prescribed." 

205 . T h e app l i can t G o v e r n m e n t m a i n t a i n e d t h a t Ar t ic le 17 h a d b e e n 
v io la ted s ince t h e r e s p o n d e n t S t a t e l im i t ed the r i g h t s a n d f r eedoms of 
p e r s o n s , m a i n l y G r e e k C y p r i o t s , to a g r e a t e r e x t e n t t h a n was p rov ided 
for in t he C o n v e n t i o n . T h e y f u r t h e r s u b m i t t e d t h a t t he r e s p o n d e n t S t a t e 
app l i ed r e s t r i c t i ons to t he C o n v e n t i o n r igh t s for a p u r p o s e o t h e r t h a n the 
one for which t h e y had b e e n p re sc r ibed , in viola t ion of Ar t ic le 18 of t he 
C o n v e n t i o n . 

206. T h e C o u r t cons ide r s t h a t it is not neces sa ry to e x a m i n e s e p a r a t e l y 
t he se c o m p l a i n t s , hav ing r e g a r d to t he conc lus ions which it has r e a c h e d on 
t h e a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s u n d e r Ar t i c les 8 and 13 of t he 
C o n v e n t i o n a n d Ar t ic le 1 of Pro tocol No . 1. 

V. A L L E G E D V I O L A T I O N S ARISING O U T O F T H E LIVING 
C O N D I T I O N S O F G R E E K C Y P R I O T S IN N O R T H E R N C Y P R U S 

207. T h e a p p l i c a n t G o v e r n m e n t a s s e r t e d t h a t t h e l iving cond i t i ons to 
which the G r e e k Cypr io t s w h o h a d r e m a i n e d in t he n o r t h w e r e sub jec t ed 
gave r ise to s u b s t a n t i a l v io la t ions of t h e C o n v e n t i o n . T h e y s t r e s s e d t h a t 
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t h e s e v io la t ions w e r e c o m m i t t e d as a m a t t e r of p r a c t i c e a n d w e r e d i r e c t e d 
a g a i n s t a d e p l e t e d a n d now la rge ly e lder ly p o p u l a t i o n l iving in t he K a r p a s 
a r e a of n o r t h e r n C y p r u s in f u r t h e r a n c e of a policy of e t h n i c c l eans ing , t h e 
success of which could be m e a s u r e d by t h e fact t h a t f rom some 20,000 
G r e e k C y p r i o t s l iving in t h e K a r p a s in 1974 only 429 c u r r e n t l y r e m a i n e d . 
M a r o n i t e s , of w h o m t h e r e w e r e c u r r e n t l y 177 still l iving in n o r t h e r n 
C y p r u s , also l a b o u r e d u n d e r s imi la r , if less s eve re , r e s t r i c t i ons . 

208 . T h e a p p l i c a n t G o v e r n m e n t re l ied on Ar t i c l e s 2, 3 , 5, 6, 8, 9, 10, 11, 
13, 14 of t he C o n v e n t i o n a n d Ar t i c les 1 a n d 2 of Pro tocol N o . 1. 

A. A s t o t h e f a c t s e s t a b l i s h e d by t h e C o m m i s s i o n 

209. By way of a g e n e r a l s u b m i s s i o n , t he a p p l i c a n t G o v e r n m e n t 
m a i n t a i n e d t h a t t he C o m m i s s i o n , as r e g a r d s c e r t a i n of t h e i r c o m p l a i n t s , 
e r r o n e o u s l y c o n c l u d e d a g a i n s t t h e we igh t of t h e ev idence t h a t t h e r e was 
no v io la t ion of t h e C o n v e n t i o n . In t h e app l i can t G o v e r n m e n t ' s submis s ion , 
t h e C o m m i s s i o n ' s findings on m a t t e r s such as r e s t r i c t i ons on the 
i m p o r t a t i o n of books o t h e r t h a n school-books , i n t e r f e r e n c e w i t h 
c o r r e s p o n d e n c e a n d den ia l of access to med i ca l services w e r e not only a t 
v a r i a n c e wi th t he w r i t t e n a n d ora l ev idence of w i tne s se s b u t also wi th t h e 
c lea r findings c o n t a i n e d in t he " K a r p a s B r i e f (see p a r a g r a p h 36 above) 
a n d t h e reviews of t h e ac t ion t a k e n by t h e " T R N C " a u t h o r i t i e s to give 
effect to t he p roposa l s for r e m e d y i n g t h e suf fer ing which r e s u l t e d for t h e 
G r e e k - C y p r i o t a n d M a r o n i t e p o p u l a t i o n s from a d m i n i s t r a t i v e p rac t i ce s of 
v io l a t ing t he i r C o n v e n t i o n r i g h t s . T h e a p p l i c a n t G o v e r n m e n t f u r t h e r 
c l a i m e d t h a t w i t n e s s e s , whose n u m b e r s w e r e r e g r e t t a b l y r e s t r i c t e d , only 
h a d a l im i t ed t i m e to r e c o u n t t he i r e x p e r i e n c e s to t h e C o m m i s s i o n ' s 
d e l e g a t e s . F u r t h e r m o r e , t he app l i can t G o v e r n m e n t ' s lawyers w e r e only-
left w i t h negl ig ib le t i m e in which to d r aw ou t all t he r e l evan t facts 
following the w i t n e s s e s ' s t a t e m e n t s . 

210. T h e a p p l i c a n t G o v e r n m e n t ins i s ted t h a t t he C o u r t have r e g a r d to 
t h e s e a n d o t h e r s h o r t c o m i n g s in t he t a k i n g of ev idence w h e n rev iewing 
t h e C o m m i s s i o n ' s findings. T h e y f u r t h e r s u b m i t t e d t h a t , r e g a r d i n g the 
p l igh t of the M a r o n i t e s living in n o r t h e r n C y p r u s , t he C o u r t shou ld 
p r o c u r e a n d e x a m i n e t h e h u m a n i t a r i a n review d r a w n u p on th i s 
c o m m u n i t y . T h e y obse rved in th i s c o n n e c t i o n t h a t t he U n i t e d N a t i o n s 
S e c r e t a r y - G e n e r a l offered to r e l ea se t he review in the p r o c e e d i n g s before 
t h e C o m m i s s i o n . H o w e v e r , t h e objec t ion of t h e r e s p o n d e n t G o v e r n m e n t 
p r e v e n t e d its b e i n g inc luded in t h e case file. 

2 1 1 . T h e C o u r t recal ls t h a t t h e C o m m i s s i o n e s t ab l i shed the facts w i th 
r e f e r e n c e , inter alia, to the ora l ev idence given by w i tne s se s p r o p o s e d by 
bo th s ides . It f u r t h e r r e t a i l s t h a t it r e j ec ted t he app l i can t G o v e r n m e n t ' s 
c r i t i c i sm of t h e m a n n e r in which the d e l e g a t e s h e a r d t h e ev idence a n d 
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reaf f i rms t h a t t h e h e a r i n g of w i tnes ses was o r g a n i s e d in a way which 
r e s p e c t e d t h e principle of p r o c e d u r a l e q u a l i t y b e t w e e n b o t h p a r t i e s ( see 
p a r a g r a p h s 110-11 above) . It is to be n o t e d in a d d i t i o n t h a t , wi th a view to 
i ts e s t a b l i s h m e n t of t he facts , t h e C o m m i s s i o n m a d e ex t ens ive use of 
d o c u m e n t a r y m a t e r i a l s , i nc lud ing t he " K a r p a s B r i e f on t he living 
cond i t i ons of t h e enc laved G r e e k - C y p r i o t p o p u l a t i o n in n o r t h e r n C y p r u s 
a n d t h e U N S e c r e t a r y - G e n e r a l ' s p rog re s s r e p o r t s on t h e p roposa l s for 
r e m e d i a l ac t ion f o r m u l a t e d in t h e Brief. 

212. T h e C o u r t observes t h a t t he a p p l i c a n t G o v e r n m e n t accep t m u c h 
of the C o m m i s s i o n ' s findings of fact. T h e i r c r i t i c i sm is d i r e c t e d a t c e r t a i n 
conc lus ions which t h e C o m m i s s i o n d r e w from those facts. For its p a r t , a n d 
hav ing r e g a r d to t h e w i d e - r a n g i n g a n d t h o r o u g h ana lys i s of t h e ev idence 
c o n d u c t e d by t h e C o m m i s s i o n , t h e C o u r t does not cons ide r t h a t t h e r e a r e 
any excep t iona l c i r c u m s t a n c e s which would lead it to d e p a r t from the facts 
as e s t a b l i s h e d by t h e C o m m i s s i o n . It will, on t h e o t h e r h a n d , s c ru t i n i s e 
careful ly w h e t h e r t h e facts b e a r out all of t h e a p p l i c a n t G o v e r n m e n t ' s 
c o m p l a i n t s . It r e i t e r a t e s t h a t it will d o so u s i n g t h e "beyond r e a s o n a b l e 
d o u b t " s t a n d a r d of proof, i nc lud ing wi th r e spec t to t he a l l eged e x i s t e n c e 
of a n a d m i n i s t r a t i v e p r a c t i c e of v io la t ing t h e C o n v e n t i o n r igh t s re l ied o n 
(see p a r a g r a p h s 114-15 a b o v e ) . 

213 . As to t h e a p p l i c a n t G o v e r n m e n t ' s r e q u e s t t h a t t he h u m a n i t a r i a n 
review d e a l i n g wi th t he l iving cond i t i ons of t he M a r o n i t e c o m m u n i t y in 
n o r t h e r n C y p r u s be o b t a i n e d , t he C o u r t observes t h a t t h e r e s p o n d e n t 
G o v e r n m e n t have no t s igna l led t h a t t hey have lifted t he i r objec t ion to t he 
r e l e a s e of t h e d o c u m e n t . It obse rves t h a t , in a n y even t , ma jo r a spec t s of t he 
review have b e e n m a d e publ ic a n d have b e e n inc luded in t h e case file. 

214. T h e C o u r t no tes t h a t t h e C o m m i s s i o n , in its e x a m i n a t i o n of t he 
m e r i t s of the app l ican t G o v e r n m e n t ' s c o m p l a i n t s , m a d e a n overal l 
a s s e s s m e n t of the living condi t ions of G r e e k Cypr io t s living in n o r t h e r n 
C y p r u s from the s t a n d p o i n t of Ar t ic les 3 , 8 a n d 14 of t h e Conven t i on . At 
t he s a m e t i m e , t he C o m m i s s i o n e x a m i n e d t he m e r i t s of the c o m p l a i n t s 
abou t the living condi t ions u n d e r the re levant Conven t i on Art ic le 
(Art icles 2, 5, 6, 9, 10 a n d 11 of t he C o n v e n t i o n a n d Art ic les 1 a n d 2 of 
Protocol No. 1), while a d d r e s s i n g in t he f r amework of its global a s s e s s m e n t 
the specific c o m p l a i n t s ra ised by the app l ican t G o v e r n m e n t u n d e r Art ic le 8 
c o n c e r n i n g in te r fe rences wi th t h e r ight of t h e K a r p a s G r e e k Cy p r i o t s to 
respec t for the i r p r iva te a n d family life, t he i r h o m e a n d t he i r 
c o r r e s p o n d e n c e . H a v i n g r ega rd to t he fact t h a t the app l ican t G o v e r n m e n t ' s 
a r g u m e n t s on t h e l a t t e r a spec t s of Ar t ic le 8 a r e in te rwoven wi th t he i r 
b r o a d e r submiss ions on t he violat ion of tha t provision, t he C o u r t cons iders 
tha t it is a p p r o p r i a t e to discuss those a r g u m e n t s in t he con t ex t of t he living 
condi t ions of the K a r p a s G r e e k Cypr io t s seen from the ang le of Art ic le 8. 

215 . T h e C o u r t will acco rd ing ly follow t h e C o m m i s s i o n ' s a p p r o a c h in 
th is r e g a r d . 
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B. A s to t h e m e r i t s o f t h e a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s 

/. Article 2 of the Convention 

216. T h e a p p l i c a n t G o v e r n m e n t m a i n t a i n e d t h a t t h e r e s t r i c t i o n s on 
t h e abi l i ty of t he enc laved G r e e k Cypr io t s a n d M a r o n i t e s to rece ive 
m e d i c a l t r e a t m e n t a n d the fa i lure to p rov ide or to p e r m i t r ece ip t of 
a d e q u a t e med ica l services gave r ise to a v io la t ion of Ar t i c l e 2 of t h e 
C o n v e n t i o n . 

217. In t h e i r submis s ion , t he r e s p o n d e n t S t a t e m u s t be cons ide r ed to 
have failed, as a m a t t e r of a d m i n i s t r a t i v e p r a c t i c e , to p r o t e c t t he r igh t to 
life of t he se c o m m u n i t i e s , h a v i n g r e g a r d to t he a b s e n c e in n o r t h e r n 
C y p r u s of a d e q u a t e e m e r g e n c y a n d special is t services a n d g e r i a t r i c c a r e . 
In s u p p o r t of t h e i r submis s ion , t h e app l i can t G o v e r n m e n t observed t h a t 
aged G r e e k C y p r i o t s w e r e c o m p e l l e d to t r a n s f e r to t h e s o u t h to o b t a i n 
a p p r o p r i a t e c a r e a n d a t t e n t i o n . 

218 . T h e C o m m i s s i o n found t h a t t h e r e h a d b e e n no v io la t ion of 
Ar t i c l e 2 by v i r t u e of d e n y i n g access to med i ca l services to G r e e k 
C y p r i o t s a n d M a r o n i t e s living in n o r t h e r n C y p r u s . It c o n s i d e r e d in th is 
r e s p e c t t h a t , a l t h o u g h t h e r e m a y have b e e n s h o r t c o m i n g s in individual 
cases , in g e n e r a l , access to m e d i c a l serv ices , i nc lud ing hosp i t a l s in t h e 
s o u t h , was ava i lab le to t h e m . In view of th is conc lus ion , t he C o m m i s s i o n 
did not cons ide r it n e c e s s a r y to e x a m i n e w h e t h e r , in r e l a t i o n to th i s 
c o m p l a i n t , any d o m e s t i c r e m e d i e s which m i g h t have b e e n avai lab le in 
t h e " T R N C " h a d b e e n e x h a u s t e d . 

2 19. T h e C o u r t obse rves t h a t a n issue m a y ar i se u n d e r Ar t ic le 2 of t h e 
C o n v e n t i o n w h e r e it is shown t h a t t he a u t h o r i t i e s of a C o n t r a c t i n g S t a t e 
p u t a n ind iv idua l ' s life at r isk t h r o u g h t h e d e n i a l of h e a l t h ca r e which t h e y 
have u n d e r t a k e n to m a k e ava i l ab le to t h e p o p u l a t i o n gene ra l ly . It no t e s in 
th i s c o n n e c t i o n t h a t Ar t ic le 2 § 1 of t he C o n v e n t i o n enjoins t he S t a t e no t 
only to re f ra in from the i n t e n t i o n a l a n d unlawful t a k i n g of life, bu t a lso 
to t ake a p p r o p r i a t e s t eps to s a f e g u a r d t h e lives of those wi th in its 
j u r i s d i c t i o n (see L.C.B. v. the United Kingdom, j u d g m e n t of 9 J u n e 1998, 
Reports 1998-III, p . 1403, § 36) . It n o t e s , however , t h a t t h e C o m m i s s i o n 
was u n a b l e to e s t ab l i sh on the ev idence t h a t t he " T R N C " a u t h o r i t i e s 
d e l i b e r a t e l y w i t h h e l d med ica l t r e a t m e n t f rom the p o p u l a t i o n c o n c e r n e d 
or a d o p t e d a p r a c t i c e of d e l a y i n g the p roces s ing of r e q u e s t s of p a t i e n t s to 
rece ive med ica l t r e a t m e n t in t h e s o u t h . It obse rves t h a t d u r i n g t h e per iod 
u n d e r c o n s i d e r a t i o n med ica l visi ts w e r e i n d e e d h a m p e r e d on a c c o u n t of 
r e s t r i c t i o n s i m p o s e d by t h e " T R N C " a u t h o r i t i e s on t h e m o v e m e n t of t he 
p o p u l a t i o n s c o n c e r n e d a n d t h a t in c e r t a i n cases de lays d id occur . 
H o w e v e r , it h a s not b e e n e s t ab l i shed t h a t t he lives of a n y p a t i e n t s w e r e 
pu t a t r isk on a c c o u n t of d e l a y in indiv idual cases . It is a lso to be 
obse rved t h a t n e i t h e r t he G r e e k - C y p r i o t no r t h e M a r o n i t e p o p u l a t i o n s 
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w e r e p r e v e n t e d f rom ava i l ing t h e m s e l v e s of med i ca l services , i nc lud ing 
hosp i t a l s in t he n o r t h . T h e a p p l i c a n t G o v e r n m e n t a r e c r i t ica l of t h e level 
of h e a l t h c a r e ava i lab le in t h e n o r t h . H o w e v e r , t he C o u r t does not cons ide r 
it n e c e s s a r y to e x a m i n e in th is case t h e e x t e n t to wh ich Ar t i c l e 2 of t he 
C o n v e n t i o n m a y i m p o s e an ob l iga t ion on a C o n t r a c t i n g S t a l e to m a k e 
avai lab le a c e r t a i n s t a n d a r d of h e a l t h c a r e . 

220. T h e C o u r t f u r t h e r obse rves t h a t t h e difficult ies which t h e G r e e k -
Cypr io t a n d M a r o n i t e c o m m u n i t i e s e x p e r i e n c e in t h e a r e a of h e a l t h c a r e 
essen t ia l ly s t e m from the con t ro l s i m p o s e d on the i r f r eedom of m o v e m e n t . 
T h o s e con t ro l s resu l t from an a d m i n i s t r a t i v e p r a c t i c e which is not 
a m e n a b l e to cha l l enge in t h e " T R N C " c o u r t s (see p a r a g r a p h 41 above ) . 
O n t h a t a c c o u n t , t h e C o u r t cons ide r s t h a t t h e issue of n o n - e x h a u s t i o n 
n e e d not be e x a m i n e d . 

2 2 1 . T h e C o u r t conc ludes t h a t no v io la t ion of Ar t ic le 2 of t h e 
C o n v e n t i o n has been e s t a b l i s h e d by v i r t u e of a n a l l eged p r a c t i c e of 
d e n y i n g access to medica l services to G r e e k Cy p r i o t s and M a r o n i t e s 
l iving in n o r t h e r n C y p r u s . 

222. T h e C o u r t will r e v e r t to the a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t in 
r e spec t of t h e a l l eged i n t e r f e r e n c e w i t h access to med i ca l facil i t ies in t h e 
c o n t e x t of t h e overal l a s s e s s m e n t of c o m p l i a n c e wi th Ar t ic le 8 of t he 
C o n v e n t i o n (see p a r a g r a p h s 281 et seq . be low) . 

2. Article 5 of the Convention 

223 . T h e a p p l i c a n t G o v e r n m e n t m a i n t a i n e d t h a t t he ev idence c lear ly 
e s t ab l i shed t h a t t he p e r s o n a l s ecu r i t y of t h e enc laved G r e e k Cy p r i o t s has 
b e e n v io la ted as a m a t t e r of p r ac t i ce . In this r e s p e c t , t he app l i can t 
G o v e r n m e n t re l ied on Ar t ic le 5 of t h e C o n v e n t i o n , t h e r e l evan t p a r t of 
which r e a d s : 

" 1 . Everyone has the right to liberty and security of person. ..." 

224. In t h e app l i can t G o v e r n m e n t ' s submis s ion , t h e C o m m i s s i o n was 
incor rec t in its conc lus ion t h a t this c o m p l a i n t was no t b o r n e ou t by t h e 
ev idence . T h e app l i can t G o v e r n m e n t a s s e r t e d t h a t t he w r i t t e n a n d o ra l 
t e s t i m o n y of w i tne s se s c lear ly d e m o n s t r a t e d t he vu lne rab i l i t y a n d fear of 
t he enc laved p o p u l a t i o n a n d t h e i m p u n i t y wi th which those r e spons ib le for 
c r i m e s a g a i n s t t h e p e r s o n a n d p r o p e r t y could ac t . As to t h e l a t t e r po in t , 
t he a p p l i c a n t G o v e r n m e n t obse rved t h a t , a l t h o u g h notif ied of c o m p l a i n t s , 
t he police failed to t a k e ac t ion a n d w i t h o u t iden t i f i ca t ion of a s s a i l a n t s a n d 
su spec t s civil ac t ion , even if r e m e d i e s w e r e ava i l ab le , was imposs ib le . T h e y 
s t r e s s e d t h a t a c c o u n t h a d to be t a k e n of t h e fact t h a t t h e v ic t ims of t h e s e 
ac ts of c r i m i n a l i t y w e r e a g e d a n d t h a t t h e ev idence given by c e r t a i n 
w i tnes ses to t h e C o m m i s s i o n ' s d e l e g a t e s h a d to be seen a g a i n s t t he 
b a c k g r o u n d of t he i r fear of r e t a l i a t i o n . 
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225. T h e C o m m i s s i o n n o t e d t h a t t h e r e were no cases of a c t u a l 
d e t e n t i o n of enc laved G r e e k Cypr io t s d u r i n g the pe r iod u n d e r 
c o n s i d e r a t i o n ; nor did it find t h a t the a l l ega t i ons of t h r e a t s to p e r s o n a l 
s ecu r i t y h a d b e e n s u b s t a n t i a t e d . In t h e s e c i r c u m s t a n c e s , no issue as to 
t h e e x h a u s t i o n of d o m e s t i c r e m e d i e s fell to be cons ide red . It conc luded 
t h a t t h e r e h a d b e e n no v io la t ion of Ar t ic le 5. 

226. T h e C o u r t no t e s t h a t t he a p p l i c a n t G o v e r n m e n t have not c l a i m e d 
t h a t a n y m e m b e r s of t h e enc laved G r e e k - C y p r i o t p o p u l a t i o n w e r e ac tua l ly 
d e t a i n e d d u r i n g the per iod u n d e r c o n s i d e r a t i o n . T h e i r c o m p l a i n t r e l a t e s 
to t h e vu lne rab i l i t y of w h a t is a n a g e d a n d dwind l i ng p o p u l a t i o n to t he 
t h r e a t of a g g r e s s i o n a n d c r i m i n a l i t y a n d i ts overal l s ense of insecur i ty . 
H o w e v e r , t he C o u r t cons ide r s t h a t t h e s e a r e m a t t e r s wh ich fall o u t s i d e 
t h e scope of Ar t ic le 5 of t h e C o n v e n t i o n a n d a r e m o r e a p p r o p r i a t e l y 
a d d r e s s e d in t he c o n t e x t of i ts overa l l a s s e s s m e n t of t h e l iving cond i t ions 
of t h e K a r p a s G r e e k Cypr io t s s e e n from the ang l e of t he r e q u i r e m e n t s of 
Ar t i c l e 8 (see p a r a g r a p h s 281 et seq . be low) . 

227. For t he above r e a s o n , t h e C o u r t conc ludes t h a t t h e r e has b e e n no 
v io la t ion of Ar t i c l e 5 of t he C o n v e n t i o n . 

3. Article 6 of the Convention 

228. T h e a p p l i c a n t G o v e r n m e n t , r e f e r r i n g to t h e i r e a r l i e r a r g u m e n t s 
on t he issue of d o m e s t i c r e m e d i e s ra i sed in t h e c o n t e x t of t h e p r e l i m i n a r y 
i ssues (see p a r a g r a p h s 83-85 above ) , c l a i m e d t h a t G r e e k Cy p r i o t s in 
n o r t h e r n C y p r u s w e r e d e n i e d t h e r igh t to have t h e i r civil r i gh t s a n d 
ob l iga t ions d e t e r m i n e d by i n d e p e n d e n t a n d i m p a r t i a l c o u r t s e s t ab l i shed 
by law. T h e y r e q u e s t e d t h e C o u r t to find a v io la t ion of Ar t i c l e 6 of t h e 
C o n v e n t i o n , t h e r e l e v a n t p a r t s of which p rov ide : 

" I . In the determinat ion of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by an independent and impartial tr ibunal established by law. ..." 

229. T h e a p p l i c a n t G o v e r n m e n t cr i t ic ised t he C o m m i s s i o n ' s fa i lure to 
have r e g a r d to t h e e s sen t i a l i l legal i ty of t h e r e g i m e u n d e r which t h e 
"TPvNC" cou r t s funct ion . T h e y s u b m i t t e d in th i s c o n n e c t i o n t h a t it could 
not be c o n t e n d e d t h a t those c o u r t s w e r e " e s t a b l i s h e d by law" w i th in t h e 
m e a n i n g of Ar t i c l e 6 as i n t e r p r e t e d in t h e C o u r t ' s case- law. R e g r e t t a b l y , 
t h e C o m m i s s i o n e r r o n e o u s l y c o n s i d e r e d t h a t t h e " T R N C " cou r t s h a d a 
sufficient legal bas is w i th in t h e " c o n s t i t u t i o n a l a n d legal sy s t em of t h e 
T R N C " . F u r t h e r m o r e , t h e C o m m i s s i o n over looked c l ea r ev idence which 
s u p p o r t e d t he a p p l i c a n t G o v e r n m e n t ' s view t h a t t h e enc laved G r e e k -
Cypr io t p o p u l a t i o n h a d no fai th in the i n d e p e n d e n c e a n d i m p a r t i a l i t y of 
t h e c o u r t sy s t em a n d t h a t a n y ru l ings which m i g h t be given in favour of 
l i t i gan t s were r e n d e r e d m e a n i n g l e s s on accoun t of i n t i m i d a t i o n by 
T u r k i s h s e t t l e r s . T o th is w e r e to be a d d e d t h e facts , firstly, t h a t t h e r e 
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was no s y s t e m of legal aid which could fac i l i ta te t h e b r i n g i n g of 
p r o c e e d i n g s and , secondly, t h e a u t h o r i t i e s t h e m s e l v e s did n o t h i n g to 
p r e v e n t i n t i m i d a t i o n by s e t t l e r s , w i th t h e r e su l t t h a t cou r t dec is ions 
r e m a i n e d u n e n f o r c e a b l e . F u r t h e r m o r e , d u e a c c o u n t h a d also to be t a k e n 
of t he fact t h a t t h e possibi l i ty of b r i n g i n g p r o c e e d i n g s was f r u s t r a t e d on 
a c c o u n t of t h e r e s t r i c t i o n s i m p o s e d on the m o v e m e n t of t he enc laved 
G r e e k Cypr io t s a n d h e n c e on t he i r access to c o u r t s . In t he a p p l i c a n t 
G o v e r n m e n t ' s s u b m i s s i o n , t h e s e severe i m p e d i m e n t s to j u s t i c e w e r e 
con f i rmed by the f indings in t h e " K a r p a s B r i e f . 

230. T h e C o m m i s s i o n found on t h e facts t h a t G r e e k Cy p r i o t s l iving in 
n o r t h e r n C y p r u s w e r e not p r e v e n t e d from b r i n g i n g civil ac t ions before t h e 
" T R N C " c o u r t s . In t h e C o m m i s s i o n ' s conclus ion , t he a p p l i c a n t 
G o v e r n m e n t h a d no t m a d e ou t t he i r c la im t h a t t h e r e was a p r a c t i c e in 
t h e " T R N C " of d e n y i n g access to a c o u r t . 

2 3 1 . As to t h e a p p l i c a n t G o v e r n m e n t ' s c la im t h a t " T R N C " c o u r t s 
failed to satisfy t h e c r i t e r i a laid down in Ar t ic le 6, t he C o m m i s s i o n n o t e d , 
firstly, t h a t t h e r e was n o t h i n g in t h e i n s t i t u t i o n a l f r a m e w o r k of t h e 
" T R N C " legal sy s t em wh ich was such as to cas t d o u b t e i t h e r on t h e 
i n d e p e n d e n c e a n d i m p a r t i a l i t y of t h e civil cou r t s or t h e subjec t ive a n d 
object ive i m p a r t i a l i t y of j u d g e s , and , secondly , t hose c o u r t s func t ioned on 
the basis of t he d o m e s t i c law of t h e " T R N C " n o t w i t h s t a n d i n g t h e 
un lawfu lness u n d e r i n t e r n a t i o n a l law of t h e " T R N C ' s c la im to 
s t a t e h o o d . T h e C o m m i s s i o n found s u p p o r t for th is view in t h e Advisory 
O p i n i o n of t h e I n t e r n a t i o n a l C o u r t of J u s t i c e in t h e N a m i b i a case (see 
p a r a g r a p h 86 above ) . M o r e o v e r , in t h e C o m m i s s i o n ' s op in ion d u e w e i g h t 
had to be given to t he fact t h a t t he civil c o u r t s o p e r a t i n g in t he " T R N C " 
w e r e in s u b s t a n c e b a s e d on t h e Ang lo -Saxon t r a d i t i o n a n d w e r e not 
e s sen t i a l ly d i f fe ren t from the cou r t s o p e r a t i n g before t h e even t s of 1974 
a n d from those which ex i s t ed in t h e s o u t h e r n p a r t of C y p r u s . 

232. T h e C o m m i s s i o n accord ing ly conc luded t h a t , d u r i n g t h e pe r iod 
u n d e r c o n s i d e r a t i o n , t h e r e h a d b e e n no v io la t ion of Ar t i c l e 6 of t h e 
C o n v e n t i o n in r e spec t of G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s . 

233 . T h e C o u r t no tes t h a t t he a p p l i c a n t G o v e r n m e n t have conf ined 
t he i r submis s ions u n d e r th i s h e a d to t h e civil l i m b of Ar t ic le 6 of t he 
C o n v e n t i o n . It recal ls in th is connec t ion t h a t t h e first p a r a g r a p h of 
Ar t ic le 6 e m b o d i e s t he r igh t of access to a cou r t o r t r i b u n a l in r e s p e c t of 
d i s p u t e s over civil r i gh t s or ob l iga t ions which can be sa id , a t l eas t on 
a r g u a b l e g r o u n d s , to be r ecogn i sed u n d e r d o m e s t i c law; it does no t of 
i tself g u a r a n t e e any p a r t i c u l a r c o n t e n t for such r i g h t s a n d ob l iga t ions in 
t h e s u b s t a n t i v e law of t h e C o n t r a c t i n g S t a t e (see , inter alia, Lithgow and 
Others v. the United Kingdom, j u d g m e n t of 8 J u l y 1986, Ser ies A, no. 102, 
p. 70, § 192). F u r t h e r m o r e , a cour t or t r i b u n a l is c h a r a c t e r i s e d in t h e 
s u b s t a n t i v e sense of t h e t e r m by its judicial func t ion , t h a t is to say 
d e t e r m i n i n g m a t t e r s w i th in its c o m p e t e n c e on t h e bas is of ru les of law 
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a n d a f t e r p r o c e e d i n g s c o n d u c t e d in a p r e s c r i b e d m a n n e r . It m u s t a l so 
satisfy a se r ies of fu r the r r e q u i r e m e n t s - i n d e p e n d e n c e , in p a r t i c u l a r of 
t h e execu t ive ; i m p a r t i a l i t y ; d u r a t i o n of i ts m e m b e r s ' t e r m s of office; 
g u a r a n t e e s afforded by its p r o c e d u r e — severa l of which a p p e a r in t h e 
t e x t of Ar t ic le 6 § 1 (see, a m o n g o t h e r a u t h o r i t i e s , Belilos v. Switzerland, 
j u d g m e n t of 29 Apr i l 1988, Ser ies A no. 132, p . 29, § 64) . 

234. T h e C o u r t observes t h a t it is t h e app l i can t G o v e r n m e n t ' s 
c o n t e n t i o n t h a t t h e enc laved G r e e k - C y p r i o t p o p u l a t i o n is p r e v e n t e d , as a 
m a t t e r of a d m i n i s t r a t i v e p r a c t i c e , f rom a s s e r t i n g civil c l a ims before t h e 
" T R N C " c o u r t s . H o w e v e r , th is a s s e r t i o n is a t v a r i a n c e wi th t h e t e s t i m o n y 
of w i tne s se s h e a r d by the d e l e g a t e s , i nc lud ing wi tnes ses p r o p o s e d by t h e 
a p p l i c a n t G o v e r n m e n t . It is a l so c o n t r a d i c t e d by t h e w r i t t e n ev idence 
a d d u c e d before t he C o m m i s s i o n . It is c l ea r t h a t G r e e k Cy p r i o t s living in 
t h e n o r t h have on occasion successfully b r o u g h t cou r t a c t i ons in de fence of 
t h e i r p r o p e r t y r i g h t s (see p a r a g r a p h 39 above ) , a n d t h e y a r e not b a r r e d for 
r e a s o n s of r ace , l a n g u a g e or e t h n i c or ig in from us ing t h e local c o u r t s . T h e 
C o m m i s s i o n a c c e p t e d th is on t h e facts a n d t h e C o u r t does not d i s p u t e t h e 
C o m m i s s i o n ' s conc lus ion . Fo r t h e C o u r t , t h e a p p l i c a n t G o v e r n m e n t a r e 
r e q u i r e d to show t h a t t he c o u r t s have b e e n t r ied a n d found w a n t i n g . 
Fa i l i ng th is , it is b e i n g a sked to s p e c u l a t e on t h e m e r i t s of t h e i r c l a im. 
A d m i t t e d l y , t h e n u m b e r of ac t i ons b r o u g h t by m e m b e r s of t he enc laved 
p o p u l a t i o n is l im i t ed . Howeve r , t h a t of i tself does not c o r r o b o r a t e t h e 
a p p l i c a n t G o v e r n m e n t ' s c l a im, especia l ly if r e g a r d is h a d to t he fact t h a t 
t he p o p u l a t i o n is aged a n d sma l l in n u m b e r s a n d , for r e a s o n s of a l l eg i ance , 
p e r h a p s psychological ly d i s inc l ined to re ly on t h e j u r i s d i c t i o n of c o u r t s set 
u p by t h e " T R N C " . 

235. T h e C o u r t a lso cons ide r s t h a t th is conclus ion is not affected by 
t h e fact t h a t c e r t a i n m a t t e r s which m a y we igh heavily on t he dai ly lives 
of t he enc laved G r e e k Cypr io t s a r e not a m e n a b l e to cha l l enge in t h e 
" T R N C " cou r t s , for e x a m p l e r e s t r i c t ions on t he i r f r eedom of m o v e m e n t or 
t h e i r r igh t to b e q u e a t h p r o p e r t y to family m e m b e r s in t h e s o u t h (see 
p a r a g r a p h s 40-41 above) . H o w e v e r , in t he C o u r t ' s op in ion those m e a s u r e s , 
w h e t h e r e m b o d i e d in policy or " leg is la t ion" , a r e to be a d d r e s s e d from t h e 
s t a n d p o i n t of t h e effect iveness of r e m e d i e s wi th in the m e a n i n g of Ar t ic le 13 
of t he C o n v e n t i o n a n d t he i r compa t ib i l i t y wi th o t h e r r e l evan t s u b s t a n t i v e 
provis ions of t h e C o n v e n t i o n a n d its Pro toco ls . T h e ex i s t ence of such 
m e a s u r e s does not improve the app l i can t G o v e r n m e n t ' s case c o n c e r n i n g 
t h e a l leged a d m i n i s t r a t i v e p rac t i ce of v io la t ing Ar t ic le 6. It recal ls in th is 
connec t ion t h a t t h e appl icabi l i ty of Art ic le 6 is p r e m i s e d on t h e ex i s t ence 
of an a r g u a b l e cause of ac t ion in d o m e s t i c law (see Lithgow and Others, c i ted 
above , p . 70, § 192, a n d Powell and Rayner v. the United Kingdom, j u d g m e n t of 
21 F e b r u a r y 1990, Ser ies A no. 172, pp. 16-17, § 36) . 

236. As to t h e app l i can t G o v e r n m e n t ' s c h a l l e n g e to t he very legal i ty of 
t h e " T R N C " c o u r t sy s t em, t h e C o u r t observes t h a t t h e y a d v a n c e d s i m i l a r 
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a r g u m e n t s in t h e c o n t e x t of t he p r e l i m i n a r y issue c o n c e r n i n g the 
r e q u i r e m e n t to e x h a u s t d o m e s t i c r e m e d i e s in r e s p e c t of t he c o m p l a i n t s 
covered by t h e i n s t a n t app l i ca t i on (see p a r a g r a p h s 83-85 a b o v e ) . T h e 
C o u r t conc luded t h a t , n o t w i t h s t a n d i n g t h e i l legal i ty of t he " T R N C " 
u n d e r i n t e r n a t i o n a l law, it c a n n o t be exc luded t h a t a p p l i c a n t s m a y be 
r e q u i r e d to t a k e t he i r g r i evances before , inter alia, t h e local cou r t s w i t h a 
view to s e e k i n g r e d r e s s . It f u r t h e r p o i n t e d ou t in t h a t c o n n e c t i o n t h a t i ts 
p r i m a r y c o n c e r n in th is r e spec t was to e n s u r e , from the s t a n d p o i n t of t he 
C o n v e n t i o n sy s t em, t h a t d i s p u t e - r e s o l u t i o n m e c h a n i s m s which offer 
indiv iduals t he o p p o r t u n i t y of access to j u s t i c e for t h e p u r p o s e of 
r e m e d y i n g w r o n g s or a s s e r t i n g c l a ims a r e used . 

237. T h e C o u r t observes on the bas i s of t he ev idence s u b m i t t e d to t h e 
C o m m i s s i o n (see p a r a g r a p h 39 above) t h a t t h e r e is a func t ion ing cou r t 
sy s t em in t h e " T R N C " for t he s e t t l e m e n t of d i s p u t e s r e l a t i n g to civil 
r i g h t s a n d ob l iga t ions de f ined in " d o m e s t i c law" a n d which is ava i l ab le to 
t h e G r e e k - C y p r i o t p o p u l a t i o n . As t he C o m m i s s i o n obse rved , t h e cou r t 
sy s t em in its func t ion ing a n d p r o c e d u r e s ref lects t h e j ud i c i a l a n d 
c o m m o n - l a w t r a d i t i o n of C y p r u s (see p a r a g r a p h 231 above ) . In its 
op in ion , hav ing r e g a r d to t h e fact t h a t it is t he " T R N C d o m e s t i c l aw" 
which def ines t h e s u b s t a n c e of t hose r i g h t s a n d ob l iga t ions for t h e 
benef i t of t he p o p u l a t i o n as a whole , it m u s t follow t h a t t h e d o m e s t i c 
c o u r t s set u p by the " l aw" of t h e " T R N C " a re t h e fora for t h e i r 
e n f o r c e m e n t . For t he C o u r t , a n d for t he p u r p o s e s of a d j u d i c a t i n g on 
"civil r i g h t s a n d ob l iga t ions" , t he local c o u r t s c a n be cons ide r ed t o be 
" e s t a b l i s h e d by law" w i t h r e f e r e n c e to t h e " c o n s t i t u t i o n a l a n d legal 
b a s i s " on which they o p e r a t e . 

In t he C o u r t ' s op in ion , any o t h e r conc lus ion would be to t h e d e t r i m e n t 
of t h e G r e e k - C y p r i o t c o m m u n i t y a n d would resu l t in a d e n i a l of 
o p p o r t u n i t y to ind iv idua ls f rom t h a t c o m m u n i t y to have an ad jud ica t ion 
on a cause of ac t ion a g a i n s t a p r i v a t e or publ ic body (see p a r a g r a p h 96 
above ) . It is to be no t ed in th i s c o n n e c t i o n t h a t t h e ev idence conf i rms 
t h a t G r e e k C ypr io t s have b r o u g h t successful cou r t ac t ions in de fence of 
t he i r civil r i gh t s . 

238. T h e C o u r t would a d d t h a t i ts conc lus ion on th i s m a t t e r in no way 
a m o u n t s to a r ecogn i t i on , imp l i ed or o t h e r w i s e , of t h e " T R N C ' s c la im to 
s t a t e h o o d (see p a r a g r a p h s 6 1 , 90 a n d 92 above ) . 

239. T h e C o u r t no t e s t h a t t he a p p l i c a n t G o v e r n m e n t con te s t t h e 
i n d e p e n d e n c e a n d i m p a r t i a l i t y of t h e " T R N C " cou r t sy s t em from t h e 
s t a n d p o i n t of t he local G r e e k - C y p r i o t p o p u l a t i o n . H o w e v e r , t he 
C o m m i s s i o n r e j ec t ed th i s c l a im on t h e facts (see p a r a g r a p h 231 above ) . 
H a v i n g r e g a r d to its own a s s e s s m e n t of t he ev idence , t h e C o u r t a ccep t s 
t h a t conclus ion . 

240. For t he above r e a s o n s , t he C o u r t conc ludes t h a t no v io la t ion of 
Ar t ic le 6 of t he C o n v e n t i o n has b e e n e s t a b l i s h e d in r e spec t of G r e e k 
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C y p r i o t s l iving in n o r t h e r n C y p r u s by r e a s o n of an a l l eged p rac t i ce of 
d e n y i n g t h e m a fair h e a r i n g by a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l in 
t h e d e t e r m i n a t i o n of t he i r civil r i g h t s a n d ob l iga t ions . 

4. Article 9 of the Convention 

2 4 1 . T h e a p p l i c a n t G o v e r n m e n t a l l eged t h a t t h e facts d isc losed a n 
i n t e r f e r e n c e w i t h t h e enc laved G r e e k C y p r i o t s ' r ight to man i fe s t t h e i r 
re l ig ion , in b r e a c h of Ar t i c l e 9 of t h e C o n v e n t i o n which s t a t e s : 

" 1 . Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, ei ther alone or in 
community with others and in public or private, to manifest his religion or belief, in 
worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society in the 
interests of public safety, for the protection of public order, health or morals, or for the 
protection of the rights and freedoms of others ." 

242. T h e a p p l i c a n t G o v e r n m e n t c o n t e n d e d t h a t t he i n t e r f e r e n c e wi th 
t h e r igh t of t he p o p u l a t i o n c o n c e r n e d u n d e r Ar t i c l e 9 was re f lec ted in t h e 
" T R N C " policy of l imi t ing its f r eedom of m o v e m e n t a n d t h e r e b y 
r e s t r i c t i n g access to p laces of w o r s h i p . T h e app l i can t G o v e r n m e n t a l so 
c o n d e m n e d t h e fa i lure of t h e " T R N C " to a p p o i n t f u r t h e r p r i e s t s to t h e 
a r e a . T h e y e n d o r s e d the C o m m i s s i o n ' s findings on the facts a n d its 
conc lus ion t h a t t h e r e h a d b e e n a b r e a c h of Ar t i c l e 9. T h e y a d d e d t h a t a 
s i m i l a r b r e a c h shou ld be found in r e spec t of t h e M a r o n i t e p o p u l a t i o n 
l iving in n o r t h e r n C y p r u s on a c c o u n t of t h e fact t h a t t h a t p o p u l a t i o n a lso 
h a d to c o n t e n d wi th r e s t r i c t i o n s on its r i gh t t o visit a n d t e n d to its holy 
p laces in t he n o r t h e r n p a r t of C y p r u s . 

243 . T h e C o m m i s s i o n o b s e r v e d t h a t t h e ex i s t ence of a n u m b e r of 
m e a s u r e s l im i t ed t h e re l igious life of t h e enc laved G r e e k - C y p r i o t 
p o p u l a t i o n . It n o t e d in th is r e spec t t h a t , a t least un t i l r ecen t ly , 
r e s t r i c t i o n s w e r e p laced on t h e i r access to t he Apos tó los A n d r e a s 
M o n a s t e r y as well as on t h e i r ab i l i ty t o t r ave l ou t s ide t h e i r vi l lages t o 
a t t e n d re l ig ious c e r e m o n i e s . In a d d i t i o n , t he " T R N C " a u t h o r i t i e s h a d 
not a p p r o v e d t h e a p p o i n t m e n t of f u r t h e r p r i e s t s to t he a r e a , t h e r e b e i n g 
only one pr ies t for t h e whole of t h e K a r p a s r eg ion . For t h e C o m m i s s i o n , 
t he se r e s t r i c t i o n s p r e v e n t e d t he o r g a n i s a t i o n of G r e e k O r t h o d o x re l ig ious 
c e r e m o n i e s in a n o r m a l a n d r e g u l a r m a n n e r a n d a m o u n t e d to a b r e a c h of 
Ar t i c l e 9 of t he C o n v e n t i o n . In t h e C o m m i s s i o n ' s view, t h e r e ex i s t ed no 
effective r e m e d i e s in r e spec t of t he m e a s u r e s c o m p l a i n e d of. 

244. T h e C o m m i s s i o n accord ing ly c o n c l u d e d t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e had b e e n a v io la t ion of Ar t i c l e 9 of t he 
C o n v e n t i o n in r e s p e c t of G r e e k Cypr io t s living in n o r t h e r n C y p r u s . 
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245 . T h e C o u r t accep t s t h e facts as found by t h e C o m m i s s i o n , which 
a r e no t d i s p u t e d by the a p p l i c a n t G o v e r n m e n t . It has not b e e n c o n t e n d e d 
by the a p p l i c a n t G o v e r n m e n t t h a t t he " T R N C " a u t h o r i t i e s have 
i n t e r f e r ed as such w i t h t h e r igh t of t he G r e e k - C y p r i o t p o p u l a t i o n to 
man i fe s t t h e i r re l ig ion c i t h e r a lone or in t h e c o m p a n y of o t h e r s . I n d e e d , 
t h e r e is no ev idence of such i n t e r f e r e n c e . H o w e v e r , t h e r e s t r i c t i ons p laced 
on t h e f r eedom of m o v e m e n t of t h a t p o p u l a t i o n d u r i n g the per iod u n d e r 
c o n s i d e r a t i o n cons ide rab ly c u r t a i l e d t h e i r abi l i ty t o observe t he i r re l ig ious 
bel iefs , in p a r t i c u l a r t h e i r access to p laces of w o r s h i p o u t s i d e t he i r vi l lages 
and t he i r p a r t i c i p a t i o n in o t h e r a spec t s of re l ig ious life. 

246. T h e C o u r t conc ludes t h a t t h e r e has been a v io la t ion of Ar t ic le 9 of 
t h e C o n v e n t i o n in r e spec t of G r e e k C y p r i o t s living in n o r t h e r n C y p r u s . 

247. T h e C o u r t no tes t h a t t h e app l ican t G o v e r n m e n t have r e q u e s t e d it 
to m a k e a s imi l a r finding in respec t of t he M a r o n i t e c o m m u n i t y living in 
n o r t h e r n C y p r u s . However , it cons iders t h a t t he ev idence before it is 
insufficient to prove beyond r e a s o n a b l e d o u b t t h a t m e m b e r s of th is 
c o m m u n i t y w e r e p re jud iced to t he s a m e e x t e n t as t h e G r e e k - C y p r i o t 
population in t he no r lh in t he exerc ise of t h e i r r ight to f r eedom of re l igion. 
It finds t h e r e f o r e t h a t no viola t ion of Ar t ic le 9 h a s b e e n e s t ab l i shed in 
respec t of t h e M a r o n i t e p o p u l a t i o n l iving in n o r t h e r n C y p r u s . 

5. Article 10 of the Convention 

248. T h e appl ican t G o v e r n m e n t a s s e r t e d t h a t t h e " T R N C " a u t h o r i t i e s 
e n g a g e d in excessive c e n s o r s h i p of school-books , r e s t r i c t e d the 
i m p o r t a t i o n of G r e e k - l a n g u a g e n e w s p a p e r s and books a n d p r e v e n t e d t he 
c i rcu la t ion of any n e w s p a p e r s or books whose c o n t e n t t h e y d i s a p p r o v e d of. 
In t he i r s u b m i s s i o n , t h e s e ac t s v io la ted as a m a t t e r of a d m i n i s t r a t i v e 
p rac t i ce t h e r igh t of t he enc laved G r e e k C y p r i o t s to receive a n d i m p a r t 
i n fo rma t ion a n d ideas g u a r a n t e e d by Ar t i c l e 10 of t h e C o n v e n t i o n , which 
provides : 

" 1. Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democrat ic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputat ion or rights o fo thers , 
for preventing the disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary." 

249. T h e a p p l i c a n t G o v e r n m e n t a p p r o v e d the C o m m i s s i o n ' s f inding 
t h a t school-books d e s t i n e d for G r e e k - C y p r i o t ch i l d r en in the n o r t h w e r e 
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subjec t to excessive m e a s u r e s of c e n s o r s h i p . H o w e v e r , in t h e i r s u b m i s s i o n 
t h e C o m m i s s i o n h a d failed to give d u e r e g a r d to t h e a m p l e ev idence 
c o n f i r m i n g t h a t G r e e k - l a n g u a g e books a n d n e w s p a p e r s w e r e c e n s o r e d 
a n d conf i sca ted by t h e " T R N C " a u t h o r i t i e s . T h e a p p l i c a n t G o v e r n m e n t 
s t a t e d t h a t it wou ld be s t r e t c h i n g c r e d u l i t y to accep t t h a t t h e s e 
a u t h o r i t i e s c e n s o r e d school -books , however i n n o c e n t t h e i r c o n t e n t , b u t 
p e r m i t t e d t he u n r e s t r i c t e d i m p o r t a t i o n of o t h e r c a t e g o r i e s of books . T h e 
a p p l i c a n t G o v e r n m e n t re l ied on t h e ora l a f f i rma t ion of c e r t a i n w i tne s se s 
h e a r d by the C o m m i s s i o n ' s d e l e g a t e s t h a t books , like n e w s p a p e r s , h a d to 
be s u r r e p t i t i o u s l y t a k e n in to n o r t h e r n C y p r u s for fear of conf isca t ion . 

250. T h e C o m m i s s i o n found a v io la t ion of Ar t ic le 10 in so far as t h e 
T u r k i s h - C y p r i o t a u t h o r i t i e s had , d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n , 
c e n s o r e d or r e j ec t ed t h e d i s t r i b u t i o n of a c o n s i d e r a b l e n u m b e r of school-
books on the g r o u n d t h a t t h e i r c o n t e n t was c a p a b l e of fos te r ing hos t i l i ty 
b e t w e e n the e t h n i c c o m m u n i t i e s in n o r t h e r n C y p r u s . T h e C o m m i s s i o n 
n o t e d t h a t t h e books which had been c e n s o r e d or r e jec ted c o n c e r n e d 
sub jec t s such as G r e e k l a n g u a g e , Eng l i sh , h is tory , g e o g r a p h y , re l ig ion , 
civics, sc ience , m a t h e m a t i c s a n d mus i c . Even hav ing r e g a r d to t h e 
possibi l i ty t h a t such books c o n t a i n e d m a t e r i a l s i n d i c a t i n g t he a p p l i c a n t 
G o v e r n m e n t ' s view of t he h i s to ry a n d c u l t u r e of C y p r u s , t h e i m p u g n e d 
ac t ion failed to comply wi th t h e r e q u i r e m e n t s of p a r a g r a p h 2 of 
Ar t ic le 10. In t he C o m m i s s i o n ' s view t h e r e were no r e m e d i e s which 
would have a l lowed p a r e n t s or t e a c h e r s to c o n t e s t t h e ac t ion t a k e n . 

2 5 1 . O n t h e o t h e r h a n d , t h e C o m m i s s i o n did not find it e s t a b l i s h e d on 
t h e ev idence t h a t r e s t r i c t i o n s w e r e i m p o s e d on the i m p o r t a t i o n of 
n e w s p a p e r s or G r e e k - C y p r i o t o r G r e e k - l a n g u a g e books o t h e r t h a n 
school-books , o r on t h e r e c e p t i o n of e l e c t ron i c m e d i a . As to t he a b s e n c e 
of a n e w s p a p e r d i s t r i b u t i o n sys t em in t h e K a r p a s a r e a , t h e C o m m i s s i o n 
obse rved t h a t it h a d not b e e n i n f o r m e d of any a d m i n i s t r a t i v e m e a s u r e s 
p r e v e n t i n g t he e s t a b l i s h m e n t of such a sy s t em. 

252. T h e C o u r t recal ls t h a t it has a c c e p t e d t he facts as e s t ab l i shed by 
t h e C o m m i s s i o n (see p a r a g r a p h 212 a b o v e ) . O n t h a t u n d e r s t a n d i n g , it 
con f i rms the C o m m i s s i o n ' s finding t h a t t h e r e h a s b e e n a n i n t e r f e r e n c e 
w i t h Ar t ic le 10 on a c c o u n t of t h e p r a c t i c e a d o p t e d by t h e " T R N C " 
a u t h o r i t i e s of s c r e e n i n g t h e c o n t e n t s of school-books before t h e i r 
d i s t r i b u t i o n . It obse rves in th is r e g a r d t h a t , a l t h o u g h the v e t t i n g 
p r o c e d u r e was d e s i g n e d to ident ify m a t e r i a l wh ich m i g h t pose a risk to 
i n t e r - c o m m u n a l r e l a t i ons a n d was c a r r i e d ou t in t h e c o n t e x t of 
conf idence -bu i ld ing m e a s u r e s r e c o m m e n d e d by U N E I C Y P (see 
p a r a g r a p h 44 above ) , t he rea l i ty d u r i n g the per iod u n d e r c o n s i d e r a t i o n 
was t h a t a la rge n u m b e r of school-books , no m a t t e r how i n n o c u o u s t he i r 
c o n t e n t , w e r e u n i l a t e r a l l y c e n s o r e d or r e j ec t ed by the a u t h o r i t i e s . It is to 
be f u r t h e r no t ed t h a t , in t h e p r o c e e d i n g s before t h e C o m m i s s i o n , t h e 
r e s p o n d e n t G o v e r n m e n t failed to prov ide any jus t i f i ca t ion for th is form 
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of w i d e - r a n g i n g c e n s o r s h i p , which , it m u s t be conc luded , far e x c e e d e d the 
l imi t s of conf idence -bu i ld ing m e a s u r e s a n d a m o u n t e d to a den ia l of t h e 
r ight to f r eedom of i n f o r m a t i o n . It does not a p p e a r t h a t any r e m e d i e s 
could have b e e n t a k e n to c h a l l e n g e t h e decis ions of t he " T R N C " 
a u t h o r i t i e s in th is r e g a r d . 

253 . T h e C o u r t no t e s t h a t t h e a p p l i c a n t G o v e r n m e n t cons ide r t h a t t h e 
C o m m i s s i o n e r r e d in its a s s e s s m e n t of t h e ev idence in r e spec t of o t h e r 
c a t e g o r i e s of G r e e k - l a n g u a g e books as well as n e w s p a p e r s . It has given 
careful c o n s i d e r a t i o n to t h e m a t t e r s re l ied on by the a p p l i c a n t 
G o v e r n m e n t . Howeve r , t h e C o u r t does not find t h a t t h e ev idence of 
individual cases of conf isca t ion a t t h e L e d r a Pa lace check-po in t a d d u c e d 
before t he C o m m i s s i o n a n d h i g h l i g h t e d by t h e a p p l i c a n t G o v e r n m e n t in 
t he i r m e m o r i a l a n d a t t h e h e a r i n g s u b s t a n t i a t e t h e i r a l l ega t ions w i t h 
r e f e r e n c e to t h e "beyond r e a s o n a b l e d o u b t " s t a n d a r d of proof. 

254. T h e C o u r t finds t h e r e f o r e t h a t t h e r e h a s b e e n a v io la t ion of 
Ar t ic le 10 of t h e C o n v e n t i o n in r e spec t of G r e e k Cy p r i o t s l iving in 
n o r t h e r n C y p r u s in so far as school-books d e s t i n e d for use in t he i r 
p r i m a r y school w e r e sub j ec t ed , d u r i n g the per iod u n d e r c o n s i d e r a t i o n , to 
excessive m e a s u r e s of c e n s o r s h i p . 

6. Article 11 of the Convention 

255 . T h e a p p l i c a n t G o v e r n m e n t a s s e r t e d t h a t t he i r c o m p l a i n t u n d e r 
th i s head r e l a t e d to t h e i r c la im t h a t t he K a r p a s G r e e k Cy p r i o t s w e r e 
v ic t ims of i n t e r f e r e n c e s wi th the i r r igh t to f r eedom of a s sembly , in 
b r e a c h of Ar t ic le 11 of t h e C o n v e n t i o n , which p rov ides : 

" 1 . Everyone has the right to freedom of peaceful assembly and to freedom of 
association with others, including the right to form and to join trade unions for the 
protection of his interests. 

2. No restrictions shall be placed on the exercise of these rights other than such as 
arc prescribed by law and are necessary in a democratic society in the interests of 
national security or public safety, for the prevention of disorder or crime, for the 
protection of heal th or morals or for the protection of the rights and freedoms of 
others. This Article shall not prevent the imposition of lawful restrictions on the 
exercise of these rights by members of the a rmed forces, of the police or of the 
administrat ion of the State ." 

256. T h e app l i can t G o v e r n m e n t c o n t e n d e d t h a t t h e C o m m i s s i o n h a d 
failed to give d u e we igh t to t h e ev idence of t he r e s p o n d e n t S t a t e ' s long
s t a n d i n g policy of i m p e d i n g the enc laved p o p u l a t i o n ' s r igh t to t a k e p a r t in 
o r g a n i s e d or ad hoc g a t h e r i n g s . T h e y m a i n t a i n e d t h a t t h e C o m m i s s i o n 
e r r o n e o u s l y found t h a t i m p e d i m e n t s to b i - c o m m u n a l m e e t i n g s only 
o c c u r r e d as f rom t h e second ha l f of 1996 a n d w e r e t h u s ou t s ide t he scope 
of t he case . T h e app l i can t G o v e r n m e n t a r g u e d t h a t t h e s e i m p e d i m e n t s 
h a d in fact b e e n c o n t i n u i n g since 1974 on a c c o u n t of t he r e s p o n d e n t 
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S t a t e ' s g e n e r a l a n d res t r i c t ive policy in t h e a r e a of f r eedom of m o v e m e n t . 
T h e y m a i n t a i n e d t h a t t h e i r c la im was b o r n e ou t by t he U N S e c r e t a r y -
G e n e r a l ' s o b s e r v a t i o n s on the m e a s u r e s b e i n g i m p l e m e n t e d by t h e 
T u r k i s h - C y p r i o t a u t h o r i t i e s in r e spec t of G r e e k Cy p r i o t s a n d M a r o n i t e s 
loca ted in t h e n o r t h e r n p a r t of C y p r u s ( U N d o c u m e n t S / l 9 9 5 / 1 0 2 0 , 
A n n e x IV, 30 N o v e m b e r 1995). By way of an e x a m p l e of r e s t r i c t i o n s on 
t h e r igh t to f r eedom of a s s e m b l y d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n , 
t h e app l i can t G o v e r n m e n t o b s e r v e d t h a t t he T u r k i s h - C y p r i o t a u t h o r i t i e s , 
on 13 N o v e m b e r 1994, re fused p e r m i s s i o n for a G r e e k s inge r to give a 
conce r t in t he K a r p a s reg ion . 

257. T h e a p p l i c a n t G o v e r n m e n t f u r t h e r c o m p l a i n e d t h a t t h e 
a d m i n i s t r a t i v e p r a c t i c e at i ssue also r e s u l t e d in a v io la t ion of Ar t ic le 8, 
given t h a t t he G r e e k - C y p r i o t a n d M a r o n i t e p o p u l a t i o n s w e r e p r e v e n t e d 
from freely f o r e g a t h e r i n g , m e e t i n g or a s s e m b l i n g e i t h e r ou t s ide t h e i r 
vi l lages in t he " T R N C " or by c ross ing t h e cease-f i re l ine to t he buffer-
zone , or by vis i t ing t he free a r e a . 

258 . T h e C o m m i s s i o n p r o c e e d e d on t h e u n d e r s t a n d i n g t h a t t he 
a p p l i c a n t G o v e r n m e n t ' s e s sen t i a l c o m p l a i n t u n d e r Ar t ic le 11 c o n c e r n e d 
an a l l eged v io la t ion of t he r igh t of t he p o p u l a t i o n c o n c e r n e d to f r eedom 
of assoc ia t ion in t h e sense of found ing or j o i n i n g assoc ia t ions or t a k i n g 
p a r t in t h e ac t iv i t ies of a s soc ia t ions wi th a m i n i m u m o r g a n i s a t i o n a l 
s t r u c t u r e , to t h e exc lus ion of social c o n t a c t s . T h e C o m m i s s i o n found on 
t h e ev idence t h a t , d u r i n g t h e pe r iod u n d e r c o n s i d e r a t i o n , t h e r e was no 
r e s t r i c t i on on a n y a s p e c t of t he r igh t as de f ined . As to i m p e d i m e n t s t o 
t h e p a r t i c i p a t i o n of enc laved G r e e k C y p r i o t s in b i - c o m m u n a l ev en t s 
o r g a n i s e d by t h e U n i t e d N a t i o n s , t he C o m m i s s i o n n o t ed t h a t U N 
d o c u m e n t s m e n t i o n e d i m p e d i m e n t s hav ing b e e n p laced in the way of 
i n t e r - c o m m u n a l m e e t i n g s as f rom the second half of 1996. H o w e v e r , 
g iven t h a t t h e s e even t s w e r e b a s e d on d i s t inc t facts o c c u r r i n g a f te r t he 
d a t e of t h e admiss ib i l i t y dec is ion , any c o m p l a i n t s b a s e d t h e r e o n could 
not be e n t e r t a i n e d . 

259. H a v i n g r e g a r d to its conc lus ion t h a t t h e r e h a d b e e n no v io la t ion 
of t he r igh t of G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s to f r eedom of 
a s soc ia t ion , t h e C o m m i s s i o n cons ide r ed t h a t it was u n n e c e s s a r y to 
e x a m i n e w h e t h e r a n y avai lab le r e m e d i e s h a d b e e n e x h a u s t e d in r e s p e c t 
of t h e app l i can t G o v e r n m e n t ' s a l l e g a t i o n s . 

260. T h e C o u r t observes t h a t t h e m a t t e r s r a i sed by t h e a p p l i c a n t 
G o v e r n m e n t a r e essen t i a l ly i ssues of fact wh ich have b e e n careful ly 
e x a m i n e d by the C o m m i s s i o n in t he c o n t e x t of t he fact - f inding 
p r o c e d u r e . It obse rves t h a t on t h e bas is of t h e ev idence ana lysed t h e 
C o m m i s s i o n found it imposs ib le to conc lude t h a t d u r i n g the per iod u n d e r 
c o n s i d e r a t i o n t h e r e was any i n t e r f e r e n c e by t h e " T R N C " a u t h o r i t i e s w i t h 
a t t e m p t s by G r e e k Cypr io t s to e s t ab l i sh t h e i r own assoc ia t ions or m i x e d 
assoc ia t ions w i t h T u r k i s h C y p r i o t s , or i n t e r f e r e n c e wi th t h e p a r t i c i p a t i o n 
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of G r e e k C ypr io t s in t h e ac t iv i t ies of a s soc ia t ions (see p a r a g r a p h 258 
above) . T h e C o u r t accep t s t h e C o m m i s s i o n ' s finding a n d would add t h a t 
t h e ev idence does not al low it to conc lude , beyond r e a s o n a b l e d o u b t , t h a t 
a n a d m i n i s t r a t i v e p rac t i ce of v io l a t ing t h e r igh t of t h e enc laved G r e e k 
Cypr io t s to f r eedom of a s soc ia t ion ex i s t ed d u r i n g t h e r e f e r e n c e pe r iod . 

2 6 1 . Like t he C o m m i s s i o n , t he C o u r t a lso cons ide r s t h a t its conc lus ion 
does not r e q u i r e it to e x a m i n e w h e t h e r any avai lab le d o m e s t i c r e m e d i e s 
have b e e n e x h a u s t e d in r e l a t i on to t h e s e c o m p l a i n t s . 

262. As to t he app l ican t G o v e r n m e n t ' s c o m p l a i n t s in respec t of an 
a l l eged p r a c t i c e of i m p o s i n g r e s t r i c t i o n s on G r e e k C y p r i o t s ' p a r t i c i p a t i o n 
in b i - c o m m u n a l or i n t e r - c o m m u n a l even t s d u r i n g t h e per iod u n d e r 
c o n s i d e r a t i o n , t he C o u r t cons ide r s , hav ing r e g a r d to t h e subject m a t t e r 
of t h e even t s re l ied on, t h a t it is m o r e a p p r o p r i a t e to cons ide r t h e m from 
the s t a n d p o i n t of Ar t ic le 8 of t he C o n v e n t i o n . It will do so in t he c o n t e x t of 
its g lobal a s s e s s m e n t of t h a t Ar t ic le (see p a r a g r a p h s 281 et seq. be low) . 

263 . T h e C o u r t conc ludes t h a t no v io la t ion of Ar t ic le 1 1 of t h e 
C o n v e n t i o n h a s b e e n e s t ab l i shed by r e a s o n of an a l l eged p rac t i ce of 
d e n y i n g G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s t h e r igh t to f r eedom of 
assoc ia t ion . 

7. Article 1 of Protocol No. 1 

264. T h e app l i can t G o v e r n m e n t c o m p l a i n e d t h a t G r e e k Cy p r i o t s a n d 
M a r o n i t e s l iving in n o r t h e r n C y p r u s w e r e v ic t ims of v io la t ions of t h e i r 
r i gh t s u n d e r Ar t ic le 1 of P ro toco l No . 1. T h e y c o n t e n d e d t h a t t h e 
a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e unlawful ly i n t e r f e r e d wi th t h e 
p r o p e r t y of d e c e a s e d G r e e k Cypr io t s a n d M a r o n i t e s as well as w i t h t h e 
p r o p e r t y of such p e r s o n s w h o dec ided to leave p e r m a n e n t l y t h e n o r t h e r n 
p a r t . F u r t h e r m o r e , l a n d o w n e r s were d e n i e d access to t h e i r a g r i c u l t u r a l 
l and s i t u a t e d ou t s ide a t h r e e - m i l e r a d i u s of t he i r v i l lages . T h e a p p l i c a n t 
G o v e r n m e n t r e q u e s t e d t h e C o u r t to conf i rm the C o m m i s s i o n ' s conc lus ion 
t h a t Ar t ic le 1 of P ro toco l No . 1 had b e e n v io la ted in t h e s e r e s p e c t s . 

265 . In a f u r t h e r s u b m i s s i o n , t h e app l i can t G o v e r n m e n t p o i n t e d to 
t h e i r c la im t h a t t h i r d p a r t i e s i n t e r f e r e d wi th t he p r o p e r t y of t h e p e r s o n s 
c o n c e r n e d , w h e t h e r s i t u a t e d ins ide t h e i r v i l lages or beyond the t h r e e - m i l e 
zone a n d t h a t t h e " T R N C " a u t h o r i t i e s a cqu i e s ced in o r t o l e r a t e d t h e s e 
i n t e r f e r e n c e s . In t he a p p l i c a n t G o v e r n m e n t ' s view, t h e ev idence a d d u c e d 
before t he C o m m i s s i o n c lear ly d e m o n s t r a t e d t h a t t h e local police did not , 
as a m a t t e r of a d m i n i s t r a t i v e p r ac t i c e , i nves t iga t e unlawful ac t s of 
t r e s p a s s , b u r g l a r y a n d d a m a g e to p r o p e r t y , c o n t r a r y to the r e s p o n d e n t 
S t a t e ' s posi t ive ob l iga t ions u n d e r Ar t ic le 1 of P ro toco l No . 1. T h e y 
obse rved w i t h r e g r e t t h a t t h e C o m m i s s i o n h a d failed to find a v io la t ion 
d e s p i t e t h e ex i s t ence of s u b s t a n t i a l ev idence of a n a d m i n i s t r a t i v e 
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p r a c t i c e . T h e a p p l i c a n t G o v e r n m e n t r e q u e s t e d t he C o u r t to d e p a r t ( rom 
t h e C o m m i s s i o n ' s f inding on th is p a r t i c u l a r c o m p l a i n t . 

266. T h e C o m m i s s i o n a c c e p t e d on the ev idence t h a t t h e r e was n o 
ind i ca t i on t h a t d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n t h e r e w e r e a n y 
i n s t a n c e s of wrongfu l a l loca t ion of G r e e k - C y p r i o t p r o p e r t y to o t h e r 
p e r s o n s a n d t h a t t h e p r o p e r t y of r e s i d e n t G r e e k Cypr io t s was not t r e a t e d 
as " a b a n d o n e d p r o p e r t y " wi th in t h e m e a n i n g of "Ar t ic le 159 of t he T R N C 
C o n s t i t u t i o n " (see p a r a g r a p h 184 above) . It obse rved in th i s c o n n e c t i o n 
t h a t t h e local c o u r t s h a d ru led in favour of a n u m b e r of G r e e k Cy p r i o t s 
w h o c l a i m e d t h a t t h e i r p r o p e r t i e s had b e e n wrongful ly a l loca ted u n d e r 
t h e app l i cab le d o m e s t i c " r u l e s " . H o w e v e r , t h e C o m m i s s i o n did find it 
e s t a b l i s h e d t h a t G r e e k Cypr io t s w h o d e c i d e d to r e s e t t l e in t he s o u t h 
w e r e no longer cons ide r ed legal owne r s of t h e p r o p e r t y wh ich they left 
b e h i n d . T h e i r s i t u a t i o n was accord ing ly a n a l o g o u s to t h a t of t he 
d i sp laced p e r s o n s (see p a r a g r a p h 187 above) a n d , as w i t h t he l a t t e r , 
t h e r e w e r e no r e m e d i e s ava i lab le to t h e m to c o n t e s t th i s s t a t e of affairs. 

267. T h e C o m m i s s i o n was not p e r s u a d e d e i t h e r t h a t he i r s l iving in 
s o u t h e r n C y p r u s would have any rea l o p p o r t u n i t y of m a k i n g u s e of 
r e m e d i e s before t he " T R N C " c o u r t s to c la im i n h e r i t a n c e r igh t s to t h e 
p r o p e r t y of d e c e a s e d G r e e k Cypr io t s s i t u a t e d in t he n o r t h . In t h e 
C o m m i s s i o n ' s op in ion , t he r e s p o n d e n t G o v e r n m e n t h a d no t shown to its 
sa t i s fac t ion t h a t such p r o p e r t y would no t be cons ide r ed " a b a n d o n e d " 
in app l i ca t ion of t he r e l e v a n t " r u l e s " . In a n y even t , t h e very ex i s t ence 
of t h e s e " r u l e s " a n d t he i r app l i ca t i on w e r e , for t h e C o m m i s s i o n , 
i n c o m p a t i b l e wi th t h e l e t t e r a n d spir i t of Ar t ic le 1 of P ro toco l N o . 1. 

268. As to t h e c r i m i n a l ac t s of t h i r d p a r t i e s r e f e r r ed to by t h e a p p l i c a n t 
G o v e r n m e n t , t h e C o m m i s s i o n c o n s i d e r e d t h a t t h e ev idence did not b e a r 
ou t t h e i r a l l ega t ions t h a t t h e " T R N C " a u t h o r i t i e s had e i t h e r p a r t i c i p a t e d 
in or e n c o u r a g e d c r i m i n a l d a m a g e or t r e s p a s s . It no ted t h a t a n u m b e r of 
civil a n d c r i m i n a l ac t ions h a d b e e n successfully b r o u g h t before t h e c o u r t s 
in r e spec t of c o m p l a i n t s a r i s i ng ou t of such inc iden t s a n d t h a t t h e r e h a d 
b e e n a r e c e n t i n c r e a s e in c r i m i n a l p r o s e c u t i o n s . 

269. T h e C o u r t no t e s f rom t h e facts e s t ab l i shed by the C o m m i s s i o n 
t h a t , as r e g a r d s o w n e r s h i p of p r o p e r t y in t h e n o r t h , t h e " T R N C " p r a c t i c e 
is no t to m a k e any d i s t i nc t ion b e t w e e n d i sp laced G r e e k - C y p r i o t o w n e r s 
a n d K a r p a s G r e e k - C y p r i o t o w n e r s w h o leave t he " T R N C " p e r m a n e n t l y , 
w i th t h e r e su l t t h a t t h e l a t t e r ' s i m m o v a b l e p r o p e r t y is d e e m e d to be 
" a b a n d o n e d " a n d l iable to r ea l l oca t ion to t h i r d p a r t i e s in t h e " T R N C " . 

For t h e C o u r t , t h e s e facts disclose a c o n t i n u i n g viola t ion of Ar t ic le 1 of 
P ro toco l No . 1 in r e spec t of G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s in 
t h a t t h e i r r igh t to t h e peaceful e n j o y m e n t of t h e i r possess ions is not 
s e c u r e d in case of t h e i r p e r m a n e n t d e p a r t u r e from t h a t t e r r i t o r y . 

270. T h e C o u r t f u r t h e r obse rves t h a t t he ev idence t a k e n in r e s p e c t of 
th i s c o m p l a i n t a lso s t rong ly s u g g e s t s t h a t t h e p r o p e r t y of G r e e k Cy p r i o t s 
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in t h e n o r t h c a n n o t be b e q u e a t h e d by t h e m on d e a t h a n d t h a t it pas ses to 
t h e a u t h o r i t i e s as " a b a n d o n e d " p r o p e r t y . It no t e s t h a t t h e r e s p o n d e n t 
G o v e r n m e n t c o n t e n d e d before t h e C o m m i s s i o n t h a t a cou r t r e m e d y 
could be used by a n he i r in o r d e r to a s s e r t i n h e r i t a n c e r igh t s to t h e 
p r o p e r t y of a d e c e a s e d G r e e k - C y p r i o t r e la t ive . T h e C o u r t , like the 
C o m m i s s i o n , is no t p e r s u a d e d t h a t legal p r o c e e d i n g s would hold ou t a n y 
p rospec t of success , hav ing r e g a r d to t h e r e s p o n d e n t G o v e r n m e n t ' s view 
exp re s sed in t he p r o c e e d i n g s before t h e C o m m i s s i o n t h a t t h e p r o p e r t y of 
d e c e a s e d G r e e k Cypr io t s devolves to t he a u t h o r i t i e s in a c c o r d a n c e w i t h 
t h e not ion of " a b a n d o n e d " p r o p e r t y . It f u r t h e r no t e s t h a t he i r s l iving in 
t h e s o u t h would in fact be p r e v e n t e d from hav ing physical access to any 
p r o p e r t y which they i n h e r i t e d . 

Accord ingly , Ar t ic le 1 of Protocol No . 1 has a lso b e e n b r e a c h e d in th is 
r e spec t , given t h a t t he i n h e r i t a n c e r i g h t s of p e r s o n s l iving in s o u t h e r n 
C y p r u s in c o n n e c t i o n w i t h t h e p r o p e r t y in n o r t h e r n C y p r u s of d e c e a s e d 
G r e e k - C y p r i o t re la t ives w e r e not r ecogn i sed . 

2 7 1 . C o n c e r n i n g t h e a p p l i c a n t G o v e r n m e n t ' s a l l ega t ion of a lack of 
p r o t e c t i o n for G r e e k Cypr io t s a g a i n s t ac t s of c r i m i n a l d a m a g e to t he i r 
p r o p e r t y , t h e C o u r t cons ide r s t h a t t he ev idence a d d u c e d does not 
e s t ab l i sh to t h e r e q u i r e d s t a n d a r d t h a t t h e r e is a n a d m i n i s t r a t i v e 
p rac t i ce on t he p a r t of t h e " T R N C " a u t h o r i t i e s of c o n d o n i n g such ac t s or 
fai l ing to i nves t i ga t e or p r e v e n t t h e m . It obse rves t h a t t h e C o m m i s s i o n 
careful ly s t u d i e d t he ora l ev idence of w i tne s se s bu t was u n a b l e to 
conc lude t h a t t h e a l l ega t ion was s u b s t a n t i a t e d . H a v i n g r e g a r d to its own 
a s s e s s m e n t of t h e ev idence re l ied on by t h e app l i can t G o v e r n m e n t , t he 
C o u r t a ccep t s t h a t conc lus ion . It f u r t h e r observes t h a t t he " d o m e s t i c 
law" of t h e " T R N C " p rov ides for civil ac t ions to be b r o u g h t a g a i n s t 
t r e s p a s s e r s a n d c r i m i n a l c o m p l a i n t s to be lodged a g a i n s t w r o n g d o e r s . 
T h e " T R N C " c o u r t s have on occas ion found in favour of G r e e k - C y p r i o t 
l i t i gan t s . As n o t e d previous ly , it h a s no t b e e n e s t a b l i s h e d on t h e ev idence 
t h a t t h e r e was , d u r i n g t h e pe r iod u n d e r c o n s i d e r a t i o n , an a d m i n i s t r a t i v e 
p rac t i ce of d e n y i n g indiv iduals from the enc laved p o p u l a t i o n access to a 
cou r t to v ind i ca t e t he i r civil r i g h t s (see p a r a g r a p h 240 above) . 

272. T h e C o u r t conc ludes accord ing ly t h a t no v io la t ion of Ar t ic le 1 of 
P ro toco l N o . 1 h a s b e e n e s t ab l i shed by r e a s o n of an a l leged p r a c t i c e of 
fai l ing to p r o t e c t t he p r o p e r t y of G r e e k Cypr io t s living in n o r t h e r n 
C y p r u s a g a i n s t i n t e r f e r e n c e s by p r iva t e pe r sons . 

8. Article 2 of Protocol No. 1 

273 . T h e a p p l i c a n t G o v e r n m e n t a v e r r e d t h a t the ch i l d r en of G r e e k 
Cypr io t s l iving in n o r t h e r n C y p r u s were d e n i e d s e c o n d a r y - e d u c a t i o n 
facili t ies a n d t h a t G r e e k - C y p r i o t p a r e n t s of ch i l d r en of secondary-school 
a g e w e r e in c o n s e q u e n c e d e n i e d t h e r igh t to e n s u r e t he i r c h i l d r e n ' s 
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e d u c a t i o n in c o n f o r m i t y wi th t h e i r re l ig ious a n d ph i losophica l convic t ions . 
T h e a p p l i c a n t G o v e r n m e n t re l ied on Ar t i c l e 2 of P ro toco l No . I, wh ich 
s t a t e s : 

"No person shall be denied the right to education. In the exercise of any functions 
which it assumes in relation to education and to teaching, the State shall respect the 
right of parents to ensure such education and teaching in conformity with their own 
religious and philosophical convictions." 

274. T h e a p p l i c a n t G o v e r n m e n t a p p r o v e d t h e r e a s o n s given by t h e 
C o m m i s s i o n for finding a v io la t ion of t h e above provis ion. Howeve r , t hey 
r e q u e s t e d the C o u r t to ru le t h a t th is provis ion h a d also b e e n b r e a c h e d on 
a c c o u n t of t he p r e v e n t i o n by t h e r e s p o n d e n t S t a t e of a p p r o p r i a t e p r i m a r y -
school t e a c h i n g un t i l t he e n d of 1997. Before t h a t d a t e , t h e " T R N C " h a d 
not p e r m i t t e d t h e a p p o i n t m e n t of a p r imary - schoo l t e a c h e r . In t h e 
a p p l i c a n t G o v e r n m e n t ' s s u b m i s s i o n th is policy i n t e r f e r ed wi th t h e r igh t 
of G r e e k - C y p r i o t c h i l d r e n to a p r i m a r y e d u c a t i o n . 

275 . T h e C o m m i s s i o n , w i th r e f e r e n c e to t h e p r inc ip les set ou t by t h e 
C o u r t in t he Case "relating to certain aspects of the laws on the use of languages in 
education in Belgium" ( m e r i t s ) ( j u d g m e n t of 23 J u l y 1968, Ser ies A no . 6 ) , 
obse rved t h a t t he s e c o n d a r y - e d u c a t i o n facil i t ies wh ich w e r e fo rmer ly 
ava i l ab le to c h i l d r e n of G r e e k Cypr io t s h a d b e e n abo l i shed by t h e 
T u r k i s h - C y p r i o t a u t h o r i t i e s . Accord ing ly , t he l e g i t i m a t e wish of G r e e k 
C y p r i o t s living in n o r t h e r n C y p r u s to have t h e i r c h i l d r e n e d u c a t e d in 
a c c o r d a n c e wi th t h e i r c u l t u r a l a n d e t h n i c t r a d i t i o n , a n d in p a r t i c u l a r 
t h r o u g h t h e m e d i u m of t h e G r e e k l a n g u a g e , could not be m e t . T h e 
C o m m i s s i o n f u r t h e r c o n s i d e r e d t h a t t h e to ta l a b s e n c e of s econda ry -
school facil i t ies for t h e p e r s o n s c o n c e r n e d could not be c o m p e n s a t e d for 
by t h e a u t h o r i t i e s ' a l lowing pup i l s to a t t e n d schools in t h e s o u t h , h a v i n g 
r e g a r d to t h e fact t h a t r e s t r i c t i o n s a t t a c h e d to t h e i r r e t u r n to t h e n o r t h 
(see p a r a g r a p h 44 above ) . In t h e C o m m i s s i o n ' s conclus ion , t h e p rac t i ce of 
t h e T u r k i s h - C y p r i o t a u t h o r i t i e s a m o u n t e d to a d e n i a l of t he s u b s t a n c e of 
t h e r igh t to e d u c a t i o n a n d a v io la t ion of Ar t ic le 2 of P ro toco l No . 1. 

276. As to t h e provis ion of p r imary - schoo l e d u c a t i o n in t he G r e e k 
l a n g u a g e , t he C o m m i s s i o n cons ide r ed t h a t t h e r igh t to e d u c a t i o n of t h e 
p o p u l a t i o n c o n c e r n e d h a d no t b e e n d i s r e g a r d e d by t h e T u r k i s h - C y p r i o t 
a u t h o r i t i e s a n d t h a t any p r o b l e m s a r i s i ng ou t of t he vacancy of t e a c h i n g 
pos t s h a d b e e n reso lved . 

277. T h e C o u r t no tes t h a t ch i l d r en of G r e e k - C y p r i o t p a r e n t s in 
n o r t h e r n C y p r u s wish ing to p u r s u e a s e c o n d a r y e d u c a t i o n t h r o u g h t h e 
m e d i u m of t h e G r e e k l a n g u a g e a r c obl iged to t r ans f e r to schools in t h e 
s o u t h , th is facility b e i n g unava i l ab l e in t h e " T R N C " ever since t he decis ion 
of the T u r k i s h - C y p r i o t a u t h o r i t i e s to abol ish it . A d m i t t e d l y , it is o p e n to 
ch i l d r en , on r e a c h i n g the age of 12, t o c o n t i n u e t he i r e d u c a t i o n a t a 
T u r k i s h or E n g l i s h - l a n g u a g e school in t h e n o r t h . In t h e s t r ic t s ense , 
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accordingly , t h e r e is no den ia l of t h e r igh t to e d u c a t i o n , which is t he p r i m a r y 
ob l iga t ion devolving on a C o n t r a c t i n g P a r t y u n d e r t h e first s e n t e n c e of 
Ar t ic le 2 of Protocol No. 1 (see Kjeldsen, Busk Madsen and Pedersen v. Denmark, 
j u d g m e n t of 7 D e c e m b e r 1976, Ser ies A no. 23 , pp . 25-26, § 52) . M o r e o v e r , 
th is provis ion does not specify t he l a n g u a g e in which e d u c a t i o n m u s t be 
c o n d u c t e d in o r d e r t h a t t he r igh t t o e d u c a t i o n be r e s p e c t e d (see t h e 
j u d g m e n t in the "Belgian linguistic case", c i ted above, pp . 3 0 - 3 1 , § 3 ) . 

278 . H o w e v e r , in t he C o u r t ' s op in ion , t h e op t ion ava i lab le to G r e e k -
Cypr io t p a r e n t s to c o n t i n u e t he i r c h i l d r e n ' s e d u c a t i o n in t he n o r t h is 
u n r e a l i s t i c in view of t h e fact t h a t t h e c h i l d r e n in q u e s t i o n have a l r e a d y 
rece ived t h e i r p r i m a r y e d u c a t i o n in a G r e e k - C y p r i o t school t h e r e . T h e 
a u t h o r i t i e s m u s t no d o u b t be a w a r e t h a t it is the wish of G r e e k - C y p r i o t 
p a r e n t s t h a t t h e school ing of the i r c h i l d r e n be c o m p l e t e d t h r o u g h t h e 
m e d i u m of t h e G r e e k l a n g u a g e . H a v i n g a s s u m e d respons ib i l i ty for t h e 
provis ion of G r e e k - l a n g u a g e p r i m a r y school ing , t he fa i lure of t he 
" T R N C " a u t h o r i t i e s to m a k e c o n t i n u i n g provis ion for it a t t h e s econda ry -
school level m u s t be cons ide r ed in effect to be a d e n i a l of t he s u b s t a n c e of 
t h e r igh t a t i ssue . It c a n n o t be m a i n t a i n e d t h a t t h e provis ion of s e c o n d a r y 
e d u c a t i o n in t he sou th in k e e p i n g wi th t h e l inguis t ic t r a d i t i o n of t h e 
enc laved G r e e k Cypr io t s suffices t o fulfil t h e ob l iga t ion laid d o w n in 
Ar t ic le 2 of P ro toco l No. 1, hav ing r e g a r d to t he i m p a c t of t h a t o p t i o n on 
family life (see p a r a g r a p h 277 above a n d p a r a g r a p h 292 be low) . 

279. T h e C o u r t no t e s t h a t t h e a p p l i c a n t G o v e r n m e n t ra i se a f u r t h e r 
c o m p l a i n t in r e spec t of p r imary - schoo l e d u c a t i o n a n d t h e a t t i t u d e of t h e 
" T R N C " a u t h o r i t i e s t o w a r d s t h e filling of t e a c h i n g pos ts . Like t he 
C o m m i s s i o n , it cons ide r s t h a t , t a k e n as a who le , t he ev idence does no t 
disclose t h e ex i s t ence of an a d m i n i s t r a t i v e p rac t i ce of d e n y i n g t h e r igh t 
to e d u c a t i o n a t p r imary - schoo l level. 

280. H a v i n g r e g a r d to t he above c o n s i d e r a t i o n s , t h e C o u r t conc ludes 
t h a t t h e r e h a s b e e n a v io la t ion of Ar t ic le 2 of Pro tocol N o . 1 in r e spec t of 
G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s in so far as no a p p r o p r i a t e 
secondary-school facili t ies w e r e ava i lab le to t h e m . 

C. O v e r a l l e x a m i n a t i o n o f t h e l i v i n g c o n d i t i o n s o f G r e e k C y p r i o t s 
in n o r t h e r n C y p r u s 

1. Article 8 of the Convention 

2 8 1 . T h e a p p l i c a n t G o v e r n m e n t a s s e r t e d t h a t t h e r e s p o n d e n t S t a t e , 
as a m a t t e r of a d m i n i s t r a t i v e p r a c t i c e , v io la ted in va r ious r e s p e c t s t h e 
r igh t of G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s to r e spec t for t h e i r 
p r iva t e life a n d h o m e . T h e a p p l i c a n t G o v e r n m e n t re l ied on Ar t ic le 8 of 
t he C o n v e n t i o n . 
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282. T h e a p p l i c a n t G o v e r n m e n t r e q u e s t e d t he C o u r t to conf i rm t h e 
C o m m i s s i o n ' s f ind ing t h a t Ar t i c l e 8 was v io la ted , firstly, on accoun t of 
t h e s e p a r a t i o n of famil ies b r o u g h t a b o u t by c o n t i n u i n g r e s t r i c t i ons on the 
r igh t of G r e e k Cypr io t s to r e t u r n to t he i r h o m e s in t h e n o r t h a n d , 
secondly , as a resu l t of t h e effect of t h e e n t i r e t y of t h e s e r e s t r i c t i o n s on 
t h e enc laved p o p u l a t i o n . 

283 . In t he i r f u r t h e r s u b m i s s i o n s , t h e app l i can t G o v e r n m e n t 
m a i n t a i n e d t h a t t he C o m m i s s i o n had failed to m a k e a n e x p r e s s finding 
t h a t Ar t ic le 8 h a d b e e n b r e a c h e d by v i r t u e of t he effect wh ich t h e va r ious 
r e s t r i c t i o n s on f r e e d o m of m o v e m e n t of t h e enc laved G r e e k Cy p r i o t s h a d 
d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n on t h e i r r i gh t to r e s p e c t for t h e i r 
p r i v a t e life. T h e y h i g h l i g h t e d in this c o n n e c t i o n t he r e s t r i c t i o n s which 
p r e v e n t e d t he enc laved G r e e k Cypr io t s f rom a s s e m b l i n g or m e e t i n g wi th 
o t h e r indiv iduals on an in fo rma l or ad hoc bas is or a t t e n d i n g b i - c o m m u n a l 
m e e t i n g s or o t h e r g a t h e r i n g s (see p a r a g r a p h s 256-57 above ) . T h e 
a p p l i c a n t G o v e r n m e n t also c o n t e n d e d t h a t a f u r t h e r a n d s e p a r a t e b r e a c h 
of t h e r igh t to r e spec t for p r i v a t e life shou ld be found in view of t he 
c o n s e q u e n c e s which the r e s t r i c t i o n s on m o v e m e n t had on t h e access of 
enc laved G r e e k Cypr io t s to m e d i c a l t r e a t m e n t (see p a r a g r a p h s 216-17 
above ) . In th is c o n n e c t i o n , t h e a p p l i c a n t G o v e r n m e n t observed t h a t t h e 
r e q u i r e m e n t to o b t a i n p e r m i s s i o n for med i ca l t r e a t m e n t a n d t h e d e n i a l 
of visi ts by G r e e k - C y p r i o t doc to r s or M a r o n i t e doc to r s of t he i r choice 
i n t e r f e r e d wi th t he r igh t of G r e e k Cypr io t s in the n o r t h to r e spec t for 
t h e i r p r iva t e life. 

284. T h e a p p l i c a n t G o v e r n m e n t f u r t h e r c o n t e n d e d t h a t t he ev idence 
before t he C o m m i s s i o n c lear ly showed t h a t Ar t i c l e 8 h a d b e e n b r e a c h e d in 
t h e following a d d i t i o n a l r e spec t s : i n t e r f e r e n c e by t h e " T R N C " a u t h o r i t i e s 
w i t h t h e r ight to r e spec t for c o r r e s p o n d e n c e by way of s e a r c h e s a t t h e 
L e d r a Pa lace check-po in t a n d conf isca t ion of l e t t e r s ; d e n i a l by t he s a m e 
a u t h o r i t i e s for a l e n g t h y pe r iod , a n d on a d i s c r i m i n a t o r y bas is , of t h e 
in s t a l l a t ion of t e l e p h o n e s in h o m e s of G r e e k Cy p r i o t s a n d i n t e r c e p t i o n of 
such calls as t h e y w e r e ab le to m a k e . 

285. T h e a p p l i c a n t G o v e r n m e n t r e i t e r a t e d t he i r view t h a t t h e 
r e s p o n d e n t S t a t e , t h r o u g h its policy of co lon i sa t ion , h a d e n g a g e d in 
d e l i b e r a t e m a n i p u l a t i o n of t h e d e m o g r a p h i c a n d c u l t u r a l e n v i r o n m e n t of 
t he " h o m e " of t he G r e e k C y p r i o t s (see p a r a g r a p h 167 above ) . T h e y 
r e q u e s t e d t he C o u r t to find a b r e a c h of Ar t i c l e 8 on t h a t a ccoun t . 

286. T h e a p p l i c a n t G o v e r n m e n t s t a t e d in conc lus ion t h a t t he C o u r t 
shou ld a d d r e s s t h e C o m m i s s i o n ' s fa i lure to d e a l indiv idual ly wi th each of 
t h e above i n t e r f e r e n c e s a n d to find t h a t t h e y gave r ise to s e p a r a t e 
b r e a c h e s of Ar t ic le 8. 

287. T h e C o m m i s s i o n e x a m i n e d t h e a p p l i c a n t G o v e r n m e n t ' s 
c o m p l a i n t s f rom a g lobal s t a n d p o i n t whi le not losing s ight of t he d i s t inc t 
a spec t s of t h a t provis ion (see p a r a g r a p h 214 above ) . It found on the facts 
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t h a t t he r e s t r i c t i o n s i m p o s e d by t h e " T R N C " a u t h o r i t i e s d u r i n g the 
pe r iod u n d e r c o n s i d e r a t i o n on the f r eedom of m o v e m e n t of G r e e k 
Cypr io t s to a n d f rom t h e s o u t h h a d t h e effect of g rave ly i n t e r f e r i n g w i t h 
t h e r igh t of t h e enc laved G r e e k Cypr io t s to r e spec t for t he i r family life. 
F u r t h e r m o r e , t h e i r m o v e m e n t wi th in t he K a r p a s r eg ion , i nc lud ing to 
n e i g h b o u r i n g vi l lages o r t owns , was a c c o m p a n i e d by m e a s u r e s of s t r ic t 
a n d invasive police con t ro l . T h e C o m m i s s i o n n o t ed t h a t vis i tors to t h e i r 
h o m e s were physical ly a c c o m p a n i e d by police officers who, in c e r t a i n 
cases , s t ayed wi th t h e v is i tors ins ide t h e hos t ' s h o m e . In t h e 
C o m m i s s i o n ' s op in ion , th is a d m i n i s t r a t i v e p rac t i ce a m o u n t e d to a c lea r 
i n t e r f e r e n c e w i t h t h e r igh t of t h e enc laved G r e e k Cy p r i o t s to r e spec t for 
t h e i r p r iva t e life a n d h o m e . 

288 . T h e C o m m i s s i o n obse rved t h a t no r e m e d i e s w e r e ava i lab le to 
cha l l enge t he m e a s u r e s app l i ed to t h e enc laved p o p u l a t i o n a n d t h a t t hey 
could not be jus t i f i ed in a n y m a n n e r wi th respec t to t h e provis ions of 
p a r a g r a p h 2 of Ar t i c l e 8. 

289. In view of t he above finding, t h e C o m m i s s i o n did not c o n s i d e r it 
neces sa ry to a d d r e s s t he m e r i t s of t h e a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t 
c o n c e r n i n g t h e a l l eged effect of the r e s p o n d e n t S t a t e ' s co lon i sa t ion policy 
on t h e d e m o g r a p h i c a n d c u l t u r a l e n v i r o n m e n t of t h e G r e e k C y p r i o t s ' 
h o m e s . 

290. F u r t h e r m o r e , t h e C o m m i s s i o n did not find it e s t ab l i shed on t h e 
ev idence t h a t , d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n , t h e r e h a d b e e n a n 
a d m i n i s t r a t i v e p rac t i ce of d i s r e g a r d i n g the r ight of G r e e k Cy p r i o t s l iving 
in n o r t h e r n C y p r u s to r e spec t for t h e i r c o r r e s p o n d e n c e . 

2 9 1 . T h e C o m m i s s i o n n o t e d however t h a t , t a k e n as a whole , t h e dai ly 
life of G r e e k Cypr io t s in n o r t h e r n C y p r u s was c h a r a c t e r i s e d by a 
m u l t i t u d e of adve r se c i r c u m s t a n c e s , wh ich w e r e to a la rge e x t e n t t h e 
d i rec t r e su l t of t he official policy c o n d u c t e d by the r e s p o n d e n t S t a t e a n d 
its s u b o r d i n a t e a d m i n i s t r a t i o n . In t h e C o m m i s s i o n ' s view these ad v e r s e 
factors se rved to a g g r a v a t e t h e b r e a c h of t h e enc laved G r e e k C y p r i o t s ' 
r ight to r e spec t for t he i r p r i v a t e a n d family life a n d r e s p e c t for t he i r h o m e . 

292. T h e C o u r t observes in t he first place t h a t t h e facts as found by the 
C o m m i s s i o n conf i rm t h a t , d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n , t h e 
r ight of t h e enc laved G r e e k Cypr io t s to family life was ser ious ly i m p e d e d 
on accoun t of t he m e a s u r e s i m p o s e d by t h e " T R N C " a u t h o r i t i e s to l imit 
family reun i f i ca t ion . T h u s , it was not d i s p u t e d by the r e s p o n d e n t 
G o v e r n m e n t in t h e p r o c e e d i n g s before t h e C o m m i s s i o n t h a t G r e e k 
Cypr io t s w h o p e r m a n e n t l y left t h e n o r t h e r n p a r t of C y p r u s w e r e not 
a l lowed to r e t u r n , even if t hey left a family b e h i n d (see p a r a g r a p h 29 
above ) . A l t h o u g h a r r a n g e m e n t s w e r e i n t r o d u c e d by the " T R N C " 
a u t h o r i t i e s to faci l i ta te to a l im i t ed e x t e n t family visi ts in 1998, t he 
per iod u n d e r c o n s i d e r a t i o n for t he p u r p o s e s of t h e i n s t a n t app l i ca t i on 
was c h a r a c t e r i s e d by severe l i m i t a t i o n s on t h e n u m b e r and d u r a t i o n of 
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such vis i ts . F u r t h e r m o r e , d u r i n g t h e r e f e r ence per iod schoo lch i ld ren from 
n o r t h e r n C y p r u s a t t e n d i n g schools in t h e s o u t h were not a l lowed to r e t u r n 
p e r m a n e n t l y to t he n o r t h a f te r hav ing a t t a i n e d the age of 16 in t he case of 
m a l e s a n d 18 in t h e case of f ema les . It is a lso to be obse rved t h a t c e r t a i n 
r e s t r i c t i o n s app l i ed to the visi ts of t hose s t u d e n t s to t he i r p a r e n t s in t h e 
n o r t h (see p a r a g r a p h 43 above ) . 

293 . In t he C o u r t ' s op in ion , t h e impos i t i on of t h e s e r e s t r i c t i ons d u r i n g 
t h e pe r iod u n d e r c o n s i d e r a t i o n as a m a t t e r of policy a n d in t h e a b s e n c e of 
a n y legal basis r e s u l t e d in t he enforced s e p a r a t i o n of famil ies a n d t h e 
d e n i a l to t he G r e e k - C y p r i o t p o p u l a t i o n in t h e n o r t h of t h e possibi l i ty 
of l e a d i n g a n o r m a l family life. In t h e a b s e n c e of any legal basis for 
t h e s e r e s t r i c t i o n s , t h e C o u r t does not have to cons ide r w h e t h e r t h e 
i n t e r f e r e n c e s a t i ssue can be jus t i f i ed w i t h r e f e r e n c e to t h e provis ions of 
Ar t i c l e 8 § 2 of t he C o n v e n t i o n . For t he s a m e r e a s o n , it does not have to 
c o n s i d e r e i t h e r w h e t h e r agg r i eved indiv iduals could have b e e n e x p e c t e d to 
e x h a u s t d o m e s t i c r e m e d i e s to c h a l l e n g e w h a t in effect a m o u n t s to a n 
a d m i n i s t r a t i v e p rac t i ce of i n t e r f e r e n c e w i t h t h e r i g h t to r e spec t for 
family life. 

294. As to t h e a l l eged i n t e r f e r e n c e s wi th t h e r igh t of t h e enc laved 
G r e e k C ypr io t s to r e spec t for t h e i r p r i v a t e life a n d h o m e , t he C o u r t 
no t e s t h a t t h e C o m m i s s i o n found it e s t ab l i shed on the ev idence t h a t , 
d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n , th i s c o m m u n i t y was in effect 
m o n i t o r e d in r e s p e c t of i ts c o n t a c t s a n d m o v e m e n t s (see p a r a g r a p h 287 
above ) , G r e e k Cypr io t s hav ing to a c c o u n t to t h e a u t h o r i t i e s for even t h e 
m o s t m u n d a n e of r e a s o n s for m o v i n g o u t s i d e t h e conf ines of t h e i r v i l lages . 
T h e C o u r t f u r t h e r no t e s t h a t t h e su rve i l l ance effected by t h e a u t h o r i t i e s 
even e x t e n d e d to t h e physical p r e s e n c e of S t a t e a g e n t s in t he h o m e s of 
G r e e k Cypr io t s on t h e occasion of social or o t h e r visits pa id by th i rd 
p a r t i e s , i nc lud ing family m e m b e r s . 

295 . T h e C o u r t cons ide r s t h a t such h ighly in t rus ive a n d invasive ac t s 
v io la ted t he r igh t of t h e G r e e k - C y p r i o t p o p u l a t i o n in t he K a r p a s r eg ion to 
r e spec t for t h e i r p r i v a t e a n d family life. N o legal basis for t h e s e ac t s has 
b e e n a d d u c e d , less so any ju s t i f i ca t ion which could a t t r a c t t h e c o m i n g in to 
play of t h e provis ions of Ar t ic le 8 § 2 of t h e C o n v e n t i o n . T h e y w e r e c a r r i e d 
ou t as a m a t t e r of p r ac t i ce . As such , no q u e s t i o n as to t h e e x h a u s t i o n of 
local r e m e d i e s a r i ses in t he c i r c u m s t a n c e s . 

296. H a v i n g r e g a r d to t h e above c o n s i d e r a t i o n s , t h e C o u r t conc ludes 
t h a t t h e r e has b e e n a v io la t ion of t he r igh t of G r e e k Cy p r i o t s l iving in 
n o r t h e r n C y p r u s to r e spec t for t he i r p r i v a t e a n d family life a n d to 
r e spec t for t h e i r h o m e , as g u a r a n t e e d by Ar t ic le 8 of t h e C o n v e n t i o n . 

297. T h e C o u r t f u r t h e r no t e s t h a t t h e app l i can t G o v e r n m e n t c o n t e s t 
t h e C o m m i s s i o n ' s finding t h a t it h a s not b e e n e s t a b l i s h e d t h a t d u r i n g the 
pe r iod u n d e r c o n s i d e r a t i o n t h e c o r r e s p o n d e n c e of t he enc laved G r e e k 
Cypr io t s was i n t e r c e p t e d or o p e n e d as a m a t t e r of a d m i n i s t r a t i v e 
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p r ac t i ce . H a v i n g r e g a r d to its own a s s e s s m e n t of t h e ev idence , t h e C o u r t 
cons ide r s t h a t t h e a p p l i c a n t G o v e r n m e n t ' s c h a l l e n g e to t h e C o m m i s s i o n ' s 
conc lus ion c a n n o t be s u s t a i n e d . It obse rves t h a t t h e ev idence does b e a r ou t 
t h a t in c e r t a i n cases p e r s o n s a t t h e L e d r a Pa lace check-po in t w e r e 
s e a r c h e d for l e t t e r s . H o w e v e r , t h e ev idence before it does not 
s u b s t a n t i a t e to t h e r e q u i r e d s t a n d a r d t h e a l l ega t ion t h a t such s e a r c h e s 
w e r e c a r r i e d ou t as a m a t t e r of a d m i n i s t r a t i v e p r a c t i c e ; no r does it 
s u p p o r t t he view t h a t t h e r e was a cons i s t en t p r a c t i c e of t a p p i n g 
t e l e p h o n e calls m a d e to a n d from the h o m e s of G r e e k C y p r i o t s . 

298 . In view of t he above c o n s i d e r a t i o n s , the C o u r t conc ludes t h a t no 
v iola t ion of Ar t i c l e 8 of t h e C o n v e n t i o n has b e e n e s t a b l i s h e d by r e a s o n of 
a n a l leged p r a c t i c e of i n t e r f e r e n c e w i t h t he r ight of G r e e k Cy p r i o t s l iving 
in n o r t h e r n C y p r u s to r e spec t for t he i r c o r r e s p o n d e n c e . 

299. T h e C o u r t no t e s t h a t t h e a p p l i c a n t G o v e r n m e n t do no t d i s p u t e 
t h e C o m m i s s i o n ' s decis ion to e x a m i n e global ly t h e living cond i t i ons of 
G r e e k Cypr io t s in n o r t h e r n C y p r u s from the s t a n d p o i n t of Ar t ic le 8. 
T h e y do, however , r e q u e s t t he C o u r t to i so la te f rom t h a t e x a m i n a t i o n a 
n u m b e r of a l l eged specific i n t e r f e r e n c e s w i t h t h e r igh t to r e spec t for 
p r iva t e life a n d to ru le s e p a r a t e l y on t h e i r m e r i t s (see p a r a g r a p h s 283-86 
above ) . In t h e C o u r t ' s op in ion , t he m a t t e r s re l ied on by t h e a p p l i c a n t 
G o v e r n m e n t in th i s c o n n e c t i o n a r e in rea l i ty b o u n d u p wi th t h e i r m o r e 
g e n e r a l a l l ega t ion t h a t t he r e s p o n d e n t S t a t e p u r s u e s a policy which is 
i n t e n d e d to c la im the n o r t h e r n p a r t of C y p r u s for T u r k i s h Cy p r i o t s a n d 
s e t t l e r s f rom T u r k e y to t h e exclus ion of any G r e e k - C y p r i o t in f luence . T h e 
a p p l i c a n t G o v e r n m e n t m a i n t a i n t h a t th is policy is m a n i f e s t e d in t he 
h a r s h n e s s of t he r e s t r i c t i ons imposed on t h e enc laved G r e e k - C y p r i o t 
p o p u l a t i o n . For t h e C o u r t , t h e specific c o m p l a i n t s r a i s ed by the a p p l i c a n t 
G o v e r n m e n t r e g a r d i n g i m p e d i m e n t s to access to med i ca l t r e a t m e n t a n d 
h i n d r a n c e s to p a r t i c i p a t i o n in bi- or i n t e r - c o m m u n a l ev en t s (see 
p a r a g r a p h s 216-27, 257 a n d 283 above) a r e e l e m e n t s wh ich fall to be 
cons ide r ed in t he c o n t e x t of a n overal l ana lys i s of t h e living cond i t ions of 
t h e p o p u l a t i o n c o n c e r n e d from t h e ang l e of t h e i r i m p a c t on the r igh t of its 
m e m b e r s to r e s p e c t for p r i v a t e a n d family life. 

300 . In th i s connec t i on , the C o u r t c a n n o t b u t e n d o r s e t he 
C o m m i s s i o n ' s conc lus ion a t p a r a g r a p h 489 of its r epo r t t h a t t h e 
r e s t r i c t i ons which bese t t h e dai ly lives of t h e enc laved G r e e k Cy p r i o t s 
c r e a t e a feel ing a m o n g t h e m "of b e i n g c o m p e l l e d to live in a hos t i le 
e n v i r o n m e n t in which it is h a r d l y possible to lead a n o r m a l p r iva t e a n d 
family life". T h e C o m m i s s i o n no t ed in s u p p o r t of th is conc lus ion t h a t t h e 
adve r se c i r c u m s t a n c e s to which the p o p u l a t i o n c o n c e r n e d was sub jec t ed 
inc luded : t h e a b s e n c e of n o r m a l m e a n s of c o m m u n i c a t i o n (see 
p a r a g r a p h 45 above) ; t he unava i l ab i l i ty in p r a c t i c e of t h e G r e e k - C y p r i o t 
p res s (see p a r a g r a p h 45 above ) ; t he insuff icient n u m b e r of p r i e s t s (see 
p a r a g r a p h 47 above ) ; t h e difficult choice wi th which p a r e n t s a n d 



78 CYPRUS v. TURKEY JUDGMENT 

schoo lch i ld ren w e r e faced r e g a r d i n g s e c o n d a r y e d u c a t i o n (see 
p a r a g r a p h s 43-44 above ) ; t h e r e s t r i c t i o n s a n d fo rma l i t i e s app l i ed to 
f r eedom of m o v e m e n t , i nc lud ing , t h e C o u r t would add , for t h e p u r p o s e s 
of s e e k i n g med ica l t r e a t m e n t a n d p a r t i c i p a t i o n in bi- or i n t e r - c o m m u n a l 
e v e n t s ; t h e imposs ib i l i ty of p r e s e r v i n g p r o p e r t y r i gh t s upon d e p a r t u r e or 
on d e a t h (see p a r a g r a p h 40 above ) . 

3 0 1 . T h e C o u r t , like t h e C o m m i s s i o n , cons ide r s t h a t t h e s e r e s t r i c t i o n s 
a r e fac tors wh ich a g g r a v a t e t h e v io la t ions which it has found in r e spec t of 
t h e r i g h t of t h e enc laved G r e e k Cypr io t s to r e spec t for p r iva t e a n d family-
life (see p a r a g r a p h 296 above ) . H a v i n g r e g a r d to t h a t conc lus ion , t h e 
C o u r t is of t h e view t h a t it is no t n e c e s s a r y to e x a m i n e s e p a r a t e l y t h e 
a p p l i c a n t G o v e r n m e n t ' s a l l e g a t i o n s u n d e r Ar t ic le 8 concerning- t h e 
i m p l a n t a t i o n of T u r k i s h s e t t l e r s in n o r t h e r n C y p r u s (see p a r a g r a p h 285 
a b o v e ) . 

2. Article 3 of the Convention 

302. T h e a p p l i c a n t G o v e r n m e n t a l l eged t h a t , as a m a t t e r of p r a c t i c e , 
G r e e k C y p r i o t s l iving in t he K a r p a s a r e a of n o r t h e r n C y p r u s w e r e 
sub jec ted to i n h u m a n and d e g r a d i n g t r e a t m e n t , in p a r t i c u l a r 
d i s c r i m i n a t o r y t r e a t m e n t a m o u n t i n g to i n h u m a n a n d d e g r a d i n g 
t r e a t m e n t . 

303 . T h e y s u b m i t t e d t h a t t h e C o u r t shou ld , like t h e C o m m i s s i o n , find 
t h a t Ar t i c l e 3 has b e e n v io la ted . T h e app l i can t G o v e r n m e n t full)- e n d o r s e d 
the C o m m i s s i o n ' s r e a s o n i n g in th i s r e spec t . 

304. T h e C o m m i s s i o n did not accep t t he r e s p o n d e n t G o v e r n m e n t ' s 
a r g u m e n t t h a t it was p r e v e n t e d from e x a m i n i n g w h e t h e r t h e to t a l i t y of 
t h e m e a s u r e s i m p u g n e d by t h e a p p l i c a n t G o v e r n m e n t , i nc lud ing t hose in 
r e s p e c t of which it found no b r e a c h of t h e C o n v e n t i o n , p rov ided p roof of 
t h e p u r s u i t of a policy of rac ia l d i s c r i m i n a t i o n a m o u n t i n g to a b r e a c h of 
Ar t i c l e 3 of the C o n v e n t i o n . T h e C o m m i s s i o n h a d p a r t i c u l a r r e g a r d in th is 
c o n n e c t i o n to its r e p o r t u n d e r f o r m e r Ar t ic le 3 1 in East African Asians v. the 
United Kingdom (nos . 4403 /70-4419/70 et seq . , C o m m i s s i o n ' s r e p o r t of 
14 D e c e m b e r 1973, Dec i s ions a n d R e p o r t s 78-A, p . 62) . H a v i n g r e g a r d to 
t h e fact t h a t it found t h e C o n v e n t i o n to be v io la ted in severa l r e s p e c t s , t h e 
C o m m i s s i o n n o t e d t h a t all t h e e s t ab l i shed i n t e r f e r e n c e s c o n c e r n e d 
exclusively G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s a n d w e r e i m p o s e d 
on t h e m for t h e very r e a s o n t h a t t h e y b e l o n g e d to th is c lass of p e r s o n . In 
t h e C o m m i s s i o n ' s conc lus ion , t he t r e a t m e n t c o m p l a i n e d of was clearly-
d i s c r i m i n a t o r y a g a i n s t t h e m on t h e bas is of t h e i r " e t h n i c or ig in , r ace a n d 
re l ig ion" . R e g a r d l e s s of r e c e n t i m p r o v e m e n t s in t h e i r s i t u a t i o n , t h e 
h a r d s h i p s to which t h e enc laved G r e e k Cypr i o t s w e r e sub jec ted d u r i n g 
t h e pe r iod u n d e r c o n s i d e r a t i o n still affected t h e i r da i ly lives a n d a t t a i n e d 
a level of sever i ty wh ich c o n s t i t u t e d an affront to t he i r h u m a n d igni ty . 
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305 . T h e C o u r t recal ls t h a t in Abdulaziz, Cabales and Balkandali v. the 
United Kingdom ( j u d g m e n t of 28 M a y 1985, Ser ies A no. 94) , it a c c e p t e d 
t h e a p p l i c a n t s ' a r g u m e n t t h a t , i r r e spec t ive of t he r e l e v a n c e of Ar t i c l e 14, 
a c o m p l a i n t of d i s c r i m i n a t o r y t r e a t m e n t could give r ise to a s e p a r a t e issue 
u n d e r Ar t ic le 3 . It conc luded on t h e m e r i t s t h a t t h e d i f ference of 
t r e a t m e n t c o m p l a i n e d of in t h a t case did no t d e n o t e a n y c o n t e m p t or 
lack of r e spec t for t he p e r s o n a l i t y of t he a p p l i c a n t s a n d t h a t it was not 
d e s i g n e d to , a n d did not , h u m i l i a t e or d e b a s e t h e m (p. 42 , §§ 90-92) . 

306. T h e C o u r t f u r t h e r recal ls t h a t t he C o m m i s s i o n , in its dec i s ion in 
t h e a b o v e - m e n t i o n e d East African Asians case , obse rved , w i t h r e spec t to a n 
a l l ega t ion of rac ia l d i s c r i m i n a t i o n , t h a t a specia l i m p o r t a n c e shou ld be 
a t t a c h e d to d i s c r i m i n a t i o n b a s e d on r ace a n d t h a t to s ingle out publicly a 
g r o u p of p e r s o n s for d i f fe ren t ia l t r e a t m e n t on t he bas is of r ace m i g h t , in 
c e r t a i n c i r c u m s t a n c e s , c o n s t i t u t e a specia l affront to h u m a n d ign i ty . In 
t h e C o m m i s s i o n ' s op in ion , d i f fe ren t ia l t r e a t m e n t of a g r o u p of p e r s o n s 
on the bas is of r ace m i g h t t h e r e f o r e be c a p a b l e of c o n s t i t u t i n g d e g r a d i n g 
t r e a t m e n t w h e n d i f ferent ia l t r e a t m e n t on s o m e o t h e r g r o u n d would ra i se 
no such q u e s t i o n (loc. cit. , p . 62, § 207) . 

307 . W i t h t h e s e c o n s i d e r a t i o n s in m i n d , t h e C o u r t c a n n o t bu t obse rve 
t h a t t h e U n i t e d N a t i o n s S e c r e t a r y - G e n e r a l , in his p rog re s s r e p o r t of 
10 D e c e m b e r 1995 on t h e " K a r p a s B r i e f (see p a r a g r a p h 36 above ) , 
s t a t e d t h a t t he rev iew c a r r i e d ou t by U N F I C Y P of t h e l iving cond i t i ons of 
t he K a r p a s G r e e k Cypr io t s con f i rmed t h a t t hey w e r e t he object of very 
seve re r e s t r i c t i ons which c u r t a i l e d t he exerc i se of bas ic f r e e d o m s a n d h a d 
t h e effect of e n s u r i n g t h a t , inexorab ly , wi th the p a s s a g e of l i m e , t h e 
c o m m u n i t y would cease to exis t . H e m a d e r e f e r ence to t h e facts t h a t t h e 
K a r p a s G r e e k Cypr io t s w e r e no t p e r m i t t e d by the a u t h o r i t i e s to b e q u e a t h 
i m m o v a b l e p r o p e r t y to a r e l a t ive , even t h e next -of-k in , un l e s s t he l a t l e r 
a lso lived in t he n o r t h ; t h e r e w e r e no secondary-school facil i t ies in t he 
n o r t h a n d G r e e k - C y p r i o t c h i l d r e n w h o o p t e d to a t t e n d s e c o n d a r y schools 
in t he s o u t h w e r e d e n i e d t h e r igh t to r e s ide in t he n o r t h once they r e a c h e d 
t h e age of 16 in t h e case of m a l e s a n d 18 in t h e case of f ema les . 

308 . T h e C o u r t no tes t h a t t h e h u m a n i t a r i a n rev iew ref lec ted in t h e 
" K a r p a s B r i e f covered t h e y e a r s 1994-95, which fall w i th in t h e pe r iod 
u n d e r c o n s i d e r a t i o n for t h e p u r p o s e s of t h e c o m p l a i n t s c o n t a i n e d in t h e 
p r e s e n t app l i ca t i on . It recal ls t h a t t h e m a t t e r s r a i s ed by t h e U n i t e d 
N a t i o n s S e c r e t a r y - G e n e r a l in his p r o g r e s s r e p o r t have , from the 
pe r spec t i ve of t h e C o u r t ' s ana lys is , led it to conc lude t h a t t h e r e have 
b e e n v io la t ions of the enc laved G r e e k C y p r i o t s ' C o n v e n t i o n r i gh t s . It 
f u r t h e r n o t e s t h a t t he r e s t r i c t i ons on th is c o m m u n i t y ' s f r eedom of 
m o v e m e n t we igh heavi ly on t h e i r e n j o y m e n t of t h e i r p r i v a t e a n d family 
life (see p a r a g r a p h s 292-93 above) a n d t h e i r r i g h t to p rac t i s e t h e i r 
re l ig ion (see p a r a g r a p h 245 above ) . T h e C o u r t h a s found t h a t Ar t i c l e s 8 
a n d 9 of t he C o n v e n t i o n have b e e n v io la ted in this r e s p e c t . 
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309 . For t h e C o u r t , it is an i n e s c a p a b l e conc lus ion t h a t t h e 
i n t e r f e r e n c e s a t i ssue w e r e d i r e c t e d a t t h e K a r p a s G r e e k - C y p r i o t 
c o m m u n i t y for t h e very r e a s o n t h a t t hey be longed to th is class of p e r s o n . 
T h e t r e a t m e n t to which t h e y w e r e sub jec t ed d u r i n g t h e pe r iod u n d e r 
c o n s i d e r a t i o n c a n only be e x p l a i n e d in t e r m s of t h e f e a t u r e s which 
d i s t i n g u i s h t h e m from t h e T u r k i s h - C y p r i o t p o p u l a t i o n , n a m e l y t h e i r 
e t h n i c or ig in , r a ce a n d re l ig ion. T h e C o u r t wou ld f u r t h e r no t e t h a t it is 
t h e policy of t he r e s p o n d e n t S t a t e to p u r s u e d i scuss ions w i th in t h e 
f r a m e w o r k of t he i n t e r - c o m m u n a l t a lks on t h e bas is of b i -zonal a n d bi-
c o m m u n a l p r inc ip le s (see p a r a g r a p h 16 above ) . T h e r e s p o n d e n t S t a t e ' s 
a t t a c h m e n t to t h e s e p r inc ip les m u s t be cons ide red to be re f lec ted in t h e 
s i t u a t i o n in which t h e K a r p a s G r e e k C y p r i o t s live a n d a r e c o m p e l l e d to 
live: i so la ted , r e s t r i c t e d in t h e i r m o v e m e n t s , con t ro l l ed a n d w i t h no 
p rospec t of r e n e w i n g or deve lop ing t h e i r c o m m u n i t y . T h e cond i t ions 
u n d e r which t h a t p o p u l a t i o n is c o n d e m n e d to live a r e d e b a s i n g a n d 
v io la te t h e very no t i on of r e spec t for t he h u m a n d ign i ty of its m e m b e r s . 

310. In t he C o u r t ' s op in ion , a n d w i t h r e f e r e n c e to t h e per iod u n d e r 
c o n s i d e r a t i o n , t he d i s c r i m i n a t o r y t r e a t m e n t a t t a i n e d a level of sever i ty 
which a m o u n t e d to d e g r a d i n g t r e a t m e n t . 

3 1 1 . T h e C o u r t conc ludes t h a t t h e r e h a s b e e n a v io la t ion of Ar t ic le 3 of 
t h e C o n v e n t i o n in t h a t t h e G r e e k Cypr io t s l iving in t he K a r p a s a r e a of 
n o r t h e r n C y p r u s have b e e n sub jec t ed to d i s c r i m i n a t i o n a m o u n t i n g to 
d e g r a d i n g t r e a t m e n t . 

3. Article 14 of the Convention taken in conjunction with Article 3 

312. T h e a p p l i c a n t G o v e r n m e n t s t a t e d t h a t , n o t w i t h s t a n d i n g t h e 
C o m m i s s i o n ' s conc lus ion on t h e i r c o m p l a i n t u n d e r Ar t i c l e 3, a conc lus ion 
wh ich they e n d o r s e d , t h e C o u r t shou ld e x a m i n e s e p a r a t e l y t h e 
d i s c r i m i n a t o r y m e a s u r e s i m p o s e d on, a n d exclusively on, G r e e k Cy p r i o t s 
l iving in n o r t h e r n C y p r u s f rom the s t a n d p o i n t of c o m p l i a n c e w i t h 
Ar t ic le 14 of t h e C o n v e n t i o n . T h e a p p l i c a n t G o v e r n m e n t s u b m i t t e d t h a t , 
s ince t h e enc laved G r e e k C y p r i o t s w e r e t he v ic t ims of u n r e a s o n a b l e a n d 
unjus t i f ied d i f fe rences in t r e a t m e n t based on rac ia l a n d re l ig ious g r o u n d s , 
t h e f u n d a m e n t a l p r inc ip le u n d e r l y i n g Ar t i c l e 14 was v io la ted as a m a t t e r 
of p r a c t i c e . T h e y c o n t e n d e d t h a t t he e l e m e n t s of d i s c r i m i n a t i o n inc luded 
t h e p a t t e r n of r e s t r i c t i o n s a n d p r e s s u r e s wh ich m a d e u p t h e policy of 
e t h n i c c l e a n s i n g in t h e K a r p a s r eg ion ; t h e r e s p o n d e n t S t a t e ' s policy of 
d e m o g r a p h i c h o m o g e n e i t y ; t h e c o n t i n u i n g v io la t ions of G r e e k - C y p r i o t s ' 
p r o p e r t y r i gh t s as a c o n s e q u e n c e of t h e s y s t e m a t i c i m p l a n t a t i o n of 
s e t t l e r s ; t he r e s t r i c t i o n s on t h e m o v e m e n t of d i sp laced G r e e k Cy p r i o t s as 
a facet of e t h n i c exc lus iveness ; t he t r a n s f e r of possess ion of t he p r o p e r t y of 
d i sp l aced G r e e k Cypr io t s forced to leave t h e K a r p a s reg ion to T u r k i s h 
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s e t t l e r s ; a n d t h e c o n t i n u e d d e p r i v a t i o n of possess ions of G r e e k Cypr io t s 
loca ted wi th in t he T u r k i s h - o c c u p i e d a r e a . 

313 . T h e C o m m i s s i o n , for its p a r t , did not find it necessa ry , in view of 
its finding on the a p p l i c a n t G o v e r n m e n t ' s Ar t i c l e 3 c o m p l a i n t , to cons ide r 
t h e i n s t a n t c o m p l a i n t s a lso in t he c o n t e x t of t h e r e s p o n d e n t S t a t e ' s 
ob l iga t ions u n d e r Ar t ic le 14. 

314. T h e C o u r t a g r e e s wi th t he C o m m i s s i o n ' s conc lus ion . H a v i n g 
r e g a r d to t h e r e a s o n i n g which u n d e r p i n s its own finding of a v io la t ion of 
Ar t ic le 3, it cons ide r s t h a t t h e r e is n o n e e d to p r o n o u n c e s e p a r a t e l y on 
w h a t is in r ea l i ty a r e s t a t e m e n t of a c o m p l a i n t which is s u b s t a n t i a l l y 
a d d r e s s e d in t h a t finding. 

315 . T h e C o u r t conc ludes t he r e fo r e t h a t , in view of i ts f inding u n d e r 
Ar t ic le 3 of t h e C o n v e n t i o n , it is not n e c e s s a r y to e x a m i n e w h e t h e r d u r i n g 
t h e per iod u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a v io la t ion of Ar t i c l e 14 of 
t h e C o n v e n t i o n t a k e n in con junc t ion wi th Ar t ic le 3 in r e spec t of G r e e k 
Cypr io t s l iving in n o r t h e r n C y p r u s . 

4. Article 14 of the Convention taken in conjunction with the other relevant 
Articles 

316. T h e app l i can t G o v e r n m e n t r e q u e s t e d t he C o u r t to find t h a t t h e 
r e s p o n d e n t S t a t e ' s policies t o w a r d s t h e enc l aved G r e e k C y p r i o t s involved 
v io la t ions of Ar t i c l e 14 of t he C o n v e n t i o n t a k e n in con junc t ion wi th t h e 
r e l e v a n t p rovis ions . T h e y s u b m i t t e d t h a t t h e p o p u l a t i o n c o n c e r n e d was 
d i s c r i m i n a t e d a g a i n s t in t h e e n j o y m e n t of t h e r i g h t s g u a r a n t e e d u n d e r 
t h e s e provis ions on racia l , re l ig ious a n d l inguis t ic g r o u n d s . 

317. T h e C o u r t cons ide r s t h a t , hav ing r e g a r d to t h e p a r t i c u l a r 
c i r c u m s t a n c e s of th i s case , it is not n e c e s s a r y to e x a m i n e w h e t h e r d u r i n g 
the per iod u n d e r c o n s i d e r a t i o n t h e r e has b e e n a v io la t ion of Ar t ic le 14 of 
t h e C o n v e n t i o n t a k e n in con junc t ion w i t h t h e o t h e r r e l e v a n t Ar t i c l e s . 

D . A l l e g e d v i o l a t i o n o f A r t i c l e 13 o f t h e C o n v e n t i o n 

318. T h e app l i can t G o v e r n m e n t c o n t e n d e d t h a t , b o t h as a m a t t e r of 
law a n d p rac t i c e , t h e r e s p o n d e n t S t a t e failed to p rov ide an effective 
r e m e d y before a n a t i o n a l a u t h o r i t y which compl i ed e i t h e r w i th Ar t ic le 6 
or o t h e r r e q u i r e m e n t s wh ich would b r i n g t h e r e m e d y in to line wi th t he 
r e q u i r e m e n t s of Ar t ic le 13. 

3 19. T h e a p p l i c a n t G o v e r n m e n t re l ied on Ar t ic le 13 of t h e C o n v e n t i o n 
in s u p p o r t of t h e i r a l l ega t i ons t h a t G r e e k Cypr io t s living in n o r t h e r n 
C y p r u s w e r e d e n i e d any o p p o r t u n i t y to c o n t e s t i n t e r f e r e n c e s w i t h t he i r 
r i gh t s , i nc lud ing by p r iva t e p e r s o n s a c t i n g wi th t he a c q u i e s c e n c e or 
e n c o u r a g e m e n t of t h e " T R N C " a u t h o r i t i e s . 
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320. T h e a p p l i c a n t G o v e r n m e n t did no t d i s p u t e t h e C o m m i s s i o n ' s 
f ind ing of a v io la t ion of Ar t ic le 13 wi th r e spec t to t h e i n t e r f e r e n c e s by t h e 
" T R N C " a u t h o r i t i e s w i th t h e r i gh t s of G r e e k Cy p r i o t s l iving in n o r t h e r n 
C y p r u s u n d e r Ar t i c les 3, 8, 9 a n d 10 of t he C o n v e n t i o n a n d Ar t i c les 1 a n d 2 
of Pro toco l N o . 1. 

3 2 1 . Howeve r , in t he a p p l i c a n t G o v e r n m e n t ' s view, t h e C o m m i s s i o n 
h a d e r r e d in its conc lus ions t h a t , in r e spec t of i n t e r f e r e n c e by p r i v a t e 
p e r s o n s wi th t h e r i gh t s of t h e enc laved G r e e k Cy p r i o t s to r e s p e c t 
for t h e i r h o m e (Art ic le 8) a n d p r o p e r t y (Art ic le 1 of P ro toco l No . 1), 
Ar t ic le 13 had not b e e n v io la ted . T h e a p p l i c a n t G o v e r n m e n t e m p h a s i s e d 
t h a t t h e s e conc lus ions over looked , firstly, t h e i n a d e q u a c i e s of " T R N C " 
c o u r t s from the s t a n d p o i n t of t he r e q u i r e m e n t s of Ar t i c l e 6 of t h e 
C o n v e n t i o n (see p a r a g r a p h s 83-85 above) a n d , secondly, t h e e v i d e n t i a r y 
tes t for e s t a b l i s h i n g the e x i s t e n c e of an a d m i n i s t r a t i v e p rac t i ce of 
v io la t ion of C o n v e n t i o n r igh t s (see p a r a g r a p h 114 above) . As to t h e l a t t e r 
po in t , t h e a p p l i c a n t G o v e r n m e n t m a i n t a i n e d t h a t , r a t h e r t h a n e x a m i n i n g 
w h e t h e r t h e r e was " s u b s t a n t i a l e v i d e n c e " before it wh ich po in t ed to a 
p a t t e r n or sy s t em of non - inves t i ga t i on of c r i m i n a l ac t s a g a i n s t t h e 
p o p u l a t i o n c o n c e r n e d , a n d it c lear ly d id , t h e C o m m i s s i o n had wrong ly 
focused on w h e t h e r t h e r e w e r e effective r e m e d i e s ava i lab le to agg r i eved 
p e r s o n s before t h e " T R N C " c o u r t s . T h e a p p l i c a n t G o v e r n m e n t c o n t e n d e d 
t h a t t h e C o m m i s s i o n had failed, in p a r t i c u l a r , to t a k e a c c o u n t of t he 
fact t h a t t h e r e was a fa i lure , i m p u t a b l e to t h e r e s p o n d e n t S t a t e , to p rov ide 
effective r e m e d i e s t h r o u g h t o l e r a n c e by t h e a u t h o r i t i e s of r e p e a t e d 
c r i m i n a l ac ts a g a i n s t t he h o m e s a n d p r o p e r t y of t he G r e c k - C y p r i o t 
p o p u l a t i o n , a n d t h a t fai lure could not be c o n d o n e d on t h e misconce ived 
a s s u m p t i o n t h a t t he " T R N C " c o u r t s ex i s t ed as a m e a n s of r e d r e s s . 

Fo r th i s r e a s o n , t he a p p l i c a n t G o v e r n m e n t r e q u e s t e d t h e C o u r t to 
d e c l a r e t h a t Ar t ic le 13 of t h e C o n v e n t i o n h a d a lso b e e n v io la ted in r e s p e c t 
of t r e s p a s s a n d d a m a g e to p r o p e r t y by p r i v a t e p e r s o n s a n d i n t e r f e r e n c e s by 
t h e m wi th the r igh t to r e spec t for t h e h o m e of G r e e k C y p r i o t s . 

322. T h e C o m m i s s i o n reca l led its conc lus ion in r e spec t of t he 
a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t u n d e r Ar t i c l e 6 of t h e C o n v e n t i o n 
(see p a r a g r a p h s 230-32 above) as well as i ts decis ion to cons ide r t h e issue 
of w h e t h e r an effective r e m e d y w i th in t h e m e a n i n g of f o r m e r Ar t ic le 26 
could be c o n s i d e r e d to exis t in r e spec t of t he d i f fe ren t a l l ega t i ons 
a d v a n c e d by t h e a p p l i c a n t G o v e r n m e n t (see p a r a g r a p h s 86-88 above ) . 
W i t h t h a t in m i n d , t h e C o m m i s s i o n c o n c l u d e d t h a t t h e r e h a d b e e n n o 
v io la t ion of Ar t ic le 13 in r e spec t of i n t e r f e r e n c e s by p r i v a t e p e r s o n s w i t h 
t h e r i g h t s of G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s u n d e r Ar t ic les 8 of 
t h e C o n v e n t i o n a n d Ar t i c l e 1 of P ro toco l N o . 1, w h e r e a s t h e r e h a d b e e n a 
v io la t ion of Ar t ic le 13 in r e s p e c t of i n t e r f e r e n c e s by t h e a u t h o r i t i e s w i t h 
t h e i r r i g h t s u n d e r Ar t i c les 3 , 8, 9, a n d 10 of t h e C o n v e n t i o n a n d Ar t i c les 1 
a n d 2 of Pro toco l N o . 1. 
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323 . T h e C o u r t a g r e e s wi th t he C o m m i s s i o n ' s conclus ion . It recal ls 
t h a t it has ana lysed , in r e s p e c t of t he va r ious a l l ega t ions a d v a n c e d by t h e 
app l i can t G o v e r n m e n t , w h e t h e r t he p e r s o n s c o n c e r n e d h a d ava i lab le to 
t h e m r e m e d i e s which w e r e sufficiently c e r t a i n not only in t h e o r y b u t a lso 
in p rac t i ce a n d w h e t h e r t h e r e w e r e any specia l c i r c u m s t a n c e s which m i g h t 
be c o n s i d e r e d to absolve t h e m from t h e r e q u i r e m e n t to e x h a u s t t h e m (see 
p a r a g r a p h 99 above) . In so do ing , t he C o u r t has had r e g a r d to t h e b u r d e n 
of proof and how it is d i s t r i b u t e d b e t w e e n t h e p a r t i e s in r e spec t of t h e 
e x h a u s t i o n ru le (see p a r a g r a p h 116 above ) . In t he a b s e n c e of t he 
r e s p o n d e n t G o v e r n m e n t in t h e p r o c e e d i n g s before it, t h e C o u r t h a s h a d 
espec ia l r e g a r d to t h e o ra l a n d w r i t t e n ev idence a d d u c e d in t he case a n d 
has t a k e n d u e a c c o u n t of t he a p p l i c a n t G o v e r n m e n t ' s s u b m i s s i o n s r a i s i ng 
po in t s a n d ev idence on which they d i s a g r e e w i t h t h e C o m m i s s i o n ' s 
findings, i nc lud ing the e x i s t e n c e of d o m e s t i c r e m e d i e s . 

324. N o t w i t h s t a n d i n g the app l i can t G o v e r n m e n t ' s ob jec t ions to 
c e r t a i n of t h e C o m m i s s i o n ' s conc lus ions , t he C o u r t is led to reaf f i rm on 
t h e ev idence its e a r l i e r conc lus ions , wh ich , it recal ls , ref lect t hose of t he 
C o m m i s s i o n . T h e s e a r e s u m m a r i s e d below. 

Firs t ly , t h e C o u r t finds t h a t no v iola t ion of Ar t ic le 13 of t he C o n v e n t i o n 
has b e e n e s t a b l i s h e d in r e spec t of i n t e r f e r e n c e s by p r i v a t e p e r s o n s wi th 
t h e r i gh t s of G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s u n d e r Ar t ic le 8 of 
t he C o n v e n t i o n a n d Ar t ic le 1 of Pro tocol No . 1. It recal ls in th is r e spec t 
t h a t it has not b e e n shown on t h e ev idence t h a t d u r i n g t h e per iod u n d e r 
c o n s i d e r a t i o n t h e r e was a n a d m i n i s t r a t i v e p rac t i ce on t he p a r t of t he 
" T R N C " a u t h o r i t i e s of c o n d o n i n g c r i m i n a l ac t s a g a i n s t t he h o m e s a n d 
p r o p e r t y of t h e enc laved G r e e k - C y p r i o t p o p u l a t i o n ; no r has it b e e n 
shown to t h e r e q u i r e d s t a n d a r d of proof t h a t t h e r e was a n a d m i n i s t r a t i v e 
p rac t i ce of d e n y i n g agg r i eved p e r s o n s access to a cou r t to a s s e r t r i g h t s 
in this c o n n e c t i o n . In t he p r o c e e d i n g s before t he C o m m i s s i o n , t he 
r e s p o n d e n t G o v e r n m e n t p r o d u c e d ev idence in s u p p o r t of t h e i r 
c o n t e n t i o n t h a t cour t r e m e d i e s w e r e ava i lab le a n d h i g h l i g h t e d t he 
successful c l a ims b r o u g h t by a n u m b e r of G r e e k - C y p r i o t l i t i gan t s . W h i l e 
obse rv ing t h a t n e i t h e r Ar t ic le 6 nor Ar t ic le 13 of t h e C o n v e n t i o n 
g u a r a n t e e a successful o u t c o m e to an app l i can t in cou r t p r o c e e d i n g s , 
t he C o u r t cons ide r s t h a t t h e a p p l i c a n t G o v e r n m e n t have failed to r e b u t 
t h e ev idence laid before t he C o m m i s s i o n t h a t agg r i eved G r e e k Cy p r i o t s 
h a d access to local c o u r t s in o r d e r to a s se r t civil c l a ims a g a i n s t 
w r o n g d o e r s . 

Secondly, it finds t h a t t h e r e has b e e n a v io la t ion of Ar t ic le 13 of t h e 
C o n v e n t i o n in r e s p e c t of i n t e r f e r e n c e s by t h e a u t h o r i t i e s wi th t h e r i g h t s 
of G r e e k C y p r i o t s living in n o r t h e r n C y p r u s u n d e r Ar t i c l e s 3, 8, 9 a n d 10 of 
t he C o n v e n t i o n a n d Ar t i c les 1 a n d 2 of Pro tocol No. 1. T h e s e i n t e r f e r e n c e s 
r e s u l t e d from a n a d m i n i s t r a t i v e p rac t i ce of v io la t ing t he r i g h t s a t i ssue ; no 
r e m e d i e s , or no effective r e m e d i e s , w e r e ava i lab le t o agg r i eved p e r s o n s . 
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VI. A L L E G E D V I O L A T I O N O F T H E R I G H T O F D I S P L A C E D G R E E K 
C Y P R I O T S T O H O L D E L E C T I O N S 

325 . T h e a p p l i c a n t G o v e r n m e n t , in t h e p r o c e e d i n g s before t h e 
C o m m i s s i o n , c l a i m e d t h a t t h e r e was a v io la t ion of Ar t ic le 3 of 
P ro toco l No. 1 in t h a t d i sp l aced G r e e k Cyp r i o t s w e r e p r e v e n t e d from 
effectively enjoying t h e r igh t freely to e lect r e p r e s e n t a t i v e s in t h e C y p r u s 
l e g i s l a t u r e in r e s p e c t of t h e occup ied t e r r i t o r y . T h e a p p l i c a n t G o v e r n m e n t 
did no t p u r s u e th i s c o m p l a i n t before t h e C o u r t e i t h e r in t h e i r w r i t t e n or 
o ra l s u b m i s s i o n s . 

326. T h e C o u r t , whi le n o t i n g t h a t t h e C o m m i s s i o n did not Find on t h e 
m e r i t s t h a t t h e provis ion in q u e s t i o n h a d b e e n v io la ted , does not cons ide r 
it n e c e s s a r y to e x a m i n e t h e c o m p l a i n t , hav ing r e g a r d to t h e fact t h a t t h e 
c o m p l a i n t has not b e e n p u r s u e d by the a p p l i c a n t G o v e r n m e n t . 

327. T h e C o u r t conc ludes , accord ing ly , t h a t it is not neces sa ry to 
e x a m i n e of i ts own m o t i o n w h e t h e r t h e facts disclose a v io la t ion of 
Ar t ic le 3 of Pro tocol No. 1. 

VII . A L L E G E D V I O L A T I O N S IN R E S P E C T O F T H E R I G H T S O F 
T U R K I S H C Y P R I O T S , I N C L U D I N G M E M B E R S O F T H E GYPSY 
C O M M U N I T Y , LIVING IN N O R T H E R N C Y P R U S 

328. T h e a p p l i c a n t G o v e r n m e n t p l e a d e d t h a t T u r k i s h Cypr io t s 
r e s i d e n t in n o r t h e r n C y p r u s w h o w e r e o p p o n e n t s of t h e " T R N C " r e g i m e , 
as well as m e m b e r s of t h e Gypsy c o m m u n i t y l iving in t h e n o r t h , w e r e 
v i c t ims of ma jo r v io la t ions of t he i r C o n v e n t i o n r i gh t s . T h e s e v io la t ions , 
t h e y c o n t e n d e d , o c c u r r e d as a m a t t e r of a d m i n i s t r a t i v e p r a c t i c e . T h e 
a p p l i c a n t G o v e r n m e n t p l e a d e d in a d d i t i o n t h a t t h e r e w e r e no effective 
r e m e d i e s to s e c u r e r e d r e s s in r e spec t of t h e s e v io la t ions . 

329. T h e a p p l i c a n t G o v e r n m e n t re l ied on Ar t i c l e s 3 , 5, 6, 8, 10, 11, 13 
a n d 14 of t h e C o n v e n t i o n a n d Ar t i c les 1 a n d 2 of Pro toco l N o . 1, 
d i s t i n g u i s h i n g , as a p p r o p r i a t e , b e t w e e n a l l eged v io la t ions of the r i g h t s of 
T u r k i s h C ypr io t s a n d those of t h e Gypsy c o m m u n i t y . 

A. S c o p e o f t h e c o m p l a i n t s b e f o r e t h e C o u r t 

/. The applicant Government !y submissions 

330. In t h e a p p l i c a n t G o v e r n m e n t ' s submis s ion , t h e C o m m i s s i o n h a d 
inco r rec t ly e x c l u d e d from the scope of i ts e x a m i n a t i o n on t h e m e r i t s 
severa l ma jo r c o m p l a i n t s on t h e g r o u n d t h a t t h e y had not b e e n r a i s ed in 
specific form at t h e admiss ib i l i ty s t age of t h e p r o c e e d i n g s a n d w e r e t h u s 
no t in s u b s t a n c e covered by t h e admiss ib i l i ty decis ion. T h e c o m p l a i n t s in 
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q u e s t i o n r e l a t e d , inter alia, to : pervas ive d i s c r i m i n a t i o n a g a i n s t a n d 
d e g r a d i n g t r e a t m e n t of t h e Gypsy c o m m u n i t y , in b r e a c h of Ar t i c l e 3 ; 
d e g r a d i n g t r e a t m e n t of T u r k i s h C y p r i o t s , inc lud ing a r r e s t s a n d 
d e t e n t i o n of pol i t ical o p p o n e n t s a n d of t hose w h o s o u g h t a sy lum in t h e 
U n i t e d K i n g d o m b e c a u s e of h u m a n r i g h t s violations, in b r e a c h of 
Ar t ic le 3 ; t h e c o n f e r m e n t of ex tens ive j u r i s d i c t i o n on mi l i t a ry c o u r t s to 
t ry civi l ians, in b r e a c h of Ar t i c l e 6; a n d v io la t ions of t he r igh t to r e spec t 
for p r iva t e a n d family life a n d the h o m e of i n d i g e n o u s T u r k i s h Cy p r i o t s 
t h r o u g h a policy of m a s s s e t t l e m e n t a n d co lon i sa t ion by m a i n l a n d Turks, 
in b r e a c h of Ar t ic le 8. 

3 3 1 . T h e a p p l i c a n t G o v e r n m e n t d i s p u t e d t he C o m m i s s i o n ' s a p p r o a c h 
to t he i n t e r p r e t a t i o n of t h e admiss ib i l i ty dec is ion a n d in p a r t i c u l a r i ts view 
t h a t t he a b o v e - m e n t i o n e d c o m p l a i n t s w e r e only e x p a n d e d on a t t h e m e r i t s 
s t a g e . T h e y a s s e r t e d t h a t all of the a b o v e - m e n t i o n e d issues had e i t h e r 
expl ic i t ly o r by neces sa ry impl i ca t ion b e e n ra i sed as c o m p l a i n t s a t t h e 
admiss ib i l i ty s t age . T h e a p p l i c a n t G o v e r n m e n t a r g u e d t h a t t he ev idence 
which they h a d a d d u c e d a t t he m e r i t s s t a g e did not ra ise n e w issues bu t 
was r e l evan t to t h e i ssues or g r o u n d s of comjslaint a l r e a d y ra i sed . T h e y 
sought s u p p o r t for th is view in t h e i r c o n t e n t i o n t h a t t h e r e s p o n d e n t 
G o v e r n m e n t h a d rep l ied to t h e s e c o m p l a i n t s in t h e i r o b s e r v a t i o n s of 
N o v e m b e r 1997 a n d w e r e g iven un t i l 27 A u g u s t 1998 by t h e C o m m i s s i o n 
to forward f u r t h e r o b s e r v a t i o n s following C y p r u s ' s s u b m i s s i o n s on 1 June 
1998. They a d d e d t h a t t h e C o m m i s s i o n had itself laid down the scope of 
t h e c o m p l a i n t s to be cons ide r ed in t he m a n d a t e which it had ass igned to 
t h e d e l e g a t e s on 15 S e p t e m b e r 1997. T h e app l i can t G o v e r n m e n t ins i s ted 
t h a t all of t h e i r c o m p l a i n t s w e r e w i th in t h e scope of t h e m a n d a t e as 
def ined bv t h e C o m m i s s i o n . 

2. The Court's response 

332. T h e C o u r t no tes t h a t the C o m m i s s i o n d e c l a r e d admis s ib l e 
c o m p l a i n t s i n t r o d u c e d by the app l i can t G o v e r n m e n t u n d e r Ar t i c les 5, 
6, 10, 1 1 a n d 13 of t he C o n v e n t i o n a n d Ar t ic le 1 of Pro tocol No. 1. 
T h e s e c o m p l a i n t s w e r e m a d e wi th r e spec t to T u r k i s h C y p r i o t s . T h e 
C o m m i s s i o n also d e c l a r e d admis s ib l e c o m p l a i n t s u n d e r Ar t ic les 3, 5 a n d 
8 of t h e C o n v e n t i o n in r e l a t i o n to t h e t r e a t m e n t of T u r k i s h - C y p r i o t 
Gxps ies w h o had sough t asy lum in the U n i t e d K i n g d o m . T h e 
C o u r t observes t h a t in r e spec t of all t h e s e c o m p l a i n t s t h e a p p l i c a n t 
G o v e r n m e n t re l ied on specific se t s of facts in s u p p o r t of t h e i r a l l ega t i ons . 
At the m e r i t s s t a g e t h e a p p l i c a n t G o v e r n m e n t a d v a n c e d f u r t h e r m a t e r i a l s 
which , in t h e i r view, w e r e i n t e n d e d t o e l a b o r a t e on t h e facts in i t ia l ly 
p l e a d e d in s u p p o r t of t h e c o m p l a i n t s d e c l a r e d admis s ib l e . H o w e v e r , in 
t h e C o m m i s s i o n ' s op in ion t he m a t e r i a l s had the effect of i n t r o d u c i n g 
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n e w c o m p l a i n t s wh ich had not b e e n e x a m i n e d a t t h e admiss ib i l i ty s t a g e . 
For th is r e a s o n , t he C o m m i s s i o n could not e n t e r t a i n w h a t it cons ide r ed to 
be " add i t i ona l c o m p l a i n t s " . T h e C o u r t n o t e s t h a t t he c o m p l a i n t s now 
ra i sed by the a p p l i c a n t G o v e r n m e n t fall i n to th i s ca t ego ry . 

333 . T h e C o u r t finds no r e a s o n to d e p a r t from the C o m m i s s i o n ' s view 
of t he scope of its admiss ib i l i ty dec is ion . It n o t e s in th is r e spec t t h a t t h e 
C o m m i s s i o n careful ly e x a m i n e d t h e m a t e r i a l s s u b m i t t e d by the a p p l i c a n t 
G o v e r n m e n t in t h e pos t -admiss ib i l i ty p h a s e and was a n x i o u s not to 
e x c l u d e a n y f u r t h e r s u b m i s s i o n s of fact wh ich could r e a s o n a b l y be 
c o n s i d e r e d to be i n h e r e n t l y covered by its admiss ib i l i ty dec is ion . It is for 
th is r e a s o n t h a t t h e C o m m i s s i o n could p rope r ly r e l a t e t he a p p l i c a n t 
G o v e r n m e n t ' s pos t -admiss ib i l i ty p l ead ings on va r ious a spec t s of t h e 
a l l eged t r e a t m e n t of pol i t ical o p p o n e n t s to t h e c o m p l a i n t which it h a d 
d e c l a r e d admis s ib l e u n d e r Ar t i c l e 5 of t h e C o n v e n t i o n r e l a t i n g to 
v io la t ion of t he secur i ty of t h e i r pe r son . In a s imi la r vein , t he C o u r t a lso 
cons ide r s t h a t t he C o m m i s s i o n was just i f ied in r e j ec t ing c o m p l a i n t s which 
it c lea r ly felt w e r e n e w c o m p l a i n t s , for e x a m p l e as r e g a r d s t he effects of 
t h e r e s p o n d e n t S t a t e ' s policy w i t h r e s p e c t to s e t t l e r s on t h e r igh t of t h e 
i n d i g e n o u s T u r k i s h Cypr io t s to r e spec t for t he i r p r iva t e life. 

334. T h e C o u r t recal ls t h a t t h e C o m m i s s i o n ' s decis ion d e c l a r i n g a n 
app l i ca t i on a d m i s s i b l e d e t e r m i n e s t h e scope of t h e case b r o u g h t before 
t h e C o u r t ; it is only wi th in t h e f r a m e w o r k so t r a c e d t h a t t h e C o u r t , once 
a case is du ly r e f e r r ed to it, m a y t a k e c o g n i s a n c e of all q u e s t i o n s of fact or 
of law a r i s i ng in t h e course of t h e p r o c e e d i n g s (see Ireland v. the United 
Kingdom, c i ted above , p . 63 , § 157, a n d Philis v. Greece, j u d g m e n t of 
27 A u g u s t 1991, Ser ies A no . 209, p . 19, § 56) . Accord ing ly , it is t he facts 
as d e c l a r e d admis s ib l e by t h e C o m m i s s i o n which a r e decisive for t h e 
C o u r t ' s ju r i sd ic t ion (see , for e x a m p l e , Guerra and Others v. Italy, j u d g m e n t 
of 19 F e b r u a r y 1998, Reports 1998-1, p . 223 , § 44) . A l t h o u g h t h e C o u r t is 
e m p o w e r e d to give a c h a r a c t e r i s a t i o n in law to those facts wh ich is 
d i f ferent from t h a t app l ied in t h e p r o c e e d i n g s before t he C o m m i s s i o n , i ts 
j u r i s d i c t i o n c a n n o t e x t e n d to c o n s i d e r i n g t h e m e r i t s of n e w c o m p l a i n t s 
which have not b e e n p l e a d e d a t t he admiss ib i l i ty s t age of t he p r o c e e d i n g s 
wi th r e f e r e n c e to s u p p o r t i n g facts (see Findlay v. the United Kingdom, 
j u d g m e n t of 25 F e b r u a r y 1997, Reports 1997-1, pp. 277-78, § 63) ; nor is t h e 
C o u r t p e r s u a d e d by t h e a p p l i c a n t G o v e r n m e n t ' s a r g u m e n t t h a t t h e 
g r o u n d s set ou t in t he i r o r ig ina l app l i ca t i on w e r e closely c o n n e c t e d wi th 
t h e o n e s p l e a d e d a t t he m e r i t s s t a g e bu t r e jec ted by the C o m m i s s i o n . 

335 . For t h e s e r e a s o n s , a n d hav ing r e g a r d to t he facts a n d g r o u n d s of 
c o m p l a i n t a d v a n c e d by t h e a p p l i c a n t G o v e r n m e n t at t he admiss ib i l i ty 
s t a g e , t he C o u r t conf i rms the C o m m i s s i o n ' s view of t he scope of i ts 
admiss ib i l i ty dec is ion . O n t h a t accoun t it will not e x a m i n e a n y 
c o m p l a i n t s a d j u d g e d by the C o m m i s s i o n to fall o u t s i d e t h e scope of t h a t 
dec is ion . 
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B. E s t a b l i s h m e n t o f t h e f a c t s 

/. The applicant Government Is submissions 

336. T h e app l i can t G o v e r n m e n t m a i n t a i n e d t h a t t he C o m m i s s i o n had 
app l ied the w r o n g legal tes t in d e t e r m i n i n g w h e t h e r t h e r e ex i s t ed a n 
a d m i n i s t r a t i v e p rac t i ce of v io l a t ing t h e C o n v e n t i o n . T h e y r e f e r r ed in th is 
c o n n e c t i o n t o t h e C o m m i s s i o n ' s f indings t h a t it h a d not b e e n proved 
"beyond r e a s o n a b l e d o u b t " , firstly, t h a t t h e r e was a p rac t i ce by t h e 
" T U N C " a u t h o r i t i e s a n d t h e c o u r t s of re fus ing legal p r o t e c t i o n to 
poli t ical o p p o n e n t s ; secondly, t h a t t h e r e was a p rac t i ce of d i s c r i m i n a t i n g 
a g a i n s t t he Gypsy c o m m u n i t y or d e n y i n g t h e m legal p r o t e c t i o n ; a n d , 
th i rd ly , t h a t t h e r e was a p rac t i ce of c o n d o n i n g i n t e r f e r e n c e s by c r i m i n a l 
c o n d u c t wi th t he p r o p e r t y of T u r k i s h C y p r i o t s or d e n y i n g the l a t t e r legal 
p r o t e c t i o n . 

337. In t h a t c o n n e c t i o n , t h e app l i can t G o v e r n m e n t s u b m i t t e d t h a t it 
was sufficient u n d e r t he C o n v e n t i o n to e s t ab l i sh proof of a p rac t i ce wi th 
r e f e r ence to t he ex i s t ence of " s u b s t a n t i a l ev idence" , which , as r e g a r d s 
t h e s e t h r e e a l l ega t i ons , t h e r e c lear ly w a s . 

338 . As t o t h e C o m m i s s i o n ' s e v a l u a t i o n of t h e ev idence , t h e a p p l i c a n t 
G o v e r n m e n t c l a i m e d t h a t t h e va lue of c e r t a i n of t h e C o m m i s s i o n ' s 
findings of no viola t ion was u n d e r m i n e d on accoun t of t h e l imi ts p laced 
by t h e C o m m i s s i o n ' s d e l e g a t e s on t he n u m b e r of w i t n e s s e s w h o could be 
h e a r d a n d t h e conc lus ions which the C o m m i s s i o n d r ew from the 
credib i l i ty of those w i tne s se s w h o did in fact testify. 

2. The Court's response 

339. T h e C o u r t r e i t e r a t e s a t t he o u t s e t its e a r l i e r conc lus ion t h a t 
l imi t s p laced by the C o m m i s s i o n ' s d e l e g a t e s on t h e n u m b e r of w i tne s se s 
w h o could be h e a r d in s u p p o r t of the a p p l i c a n t G o v e r n m e n t ' s case did not 
u n d e r m i n e t h e p r inc ip le of p r o c e d u r a l e q u a l i t y (see p a r a g r a p h 110 
above) . It is t he app l i can t G o v e r n m e n t ' s c o n t e n t i o n t h a t t he d e l e g a t e s , 
by re fus ing to al low a d d i t i o n a l w i tne s s t e s t i m o n y , d e n i e d t h e m s e l v e s t h e 
o p p o r t u n i t y to be a p p r i s e d fully of t he we igh t of t h e ev idence a g a i n s t t h e 
r e s p o n d e n t S t a t e . Howeve r , in t h e C o u r t ' s view, t h e d e l e g a t e s ' dec is ion 
could p rope r ly be jus t i f i ed wi th r e f e r ence to t he i r p e r c e p t i o n of r e l evance 
a n d sufficiency of ev idence a t t h e t i m e of t h e h e a r i n g of w i t n e s s e s . T h e 
C o u r t sees no r e a s o n to d o u b t t h a t t he d e l e g a t e s would have a d m i t t e d 
f u r t h e r w i tnes ses had they cons ide r ed t h a t add i t i ona l oral t e s t i m o n y 
would have c o n t r i b u t e d to t he s u b s t a n t i a t i o n of t h e facts as a l l eged by 
the a p p l i c a n t G o v e r n m e n t . M o r e o v e r , it does not a p p e a r to t he C o u r t 
t h a t t h e a p p l i c a n t G o v e r n m e n t p r e s sed t h e i r wish to have f u r t h e r 
w i tne s se s h e a r d by the d e l e g a t e s . T h e m a i n p r o t e s t to t h e a r r a n g e m e n t s 
m a d e by t h e d e l e g a t e s for h e a r i n g w i t n e s s e s c a m e from the r e s p o n d e n t 
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G o v e r n m e n t ' s side (see p a r a g r a p h s 109-10 above ) . T h i s m u s t be s e e n as a 
r e l e v a n t c o n s i d e r a t i o n to be w e i g h e d in t h e b a l a n c e . 

340 . T h e C o u r t is of cour se a t t e n t i v e to t h e fact t h a t , un l ike t h e 
i nves t i ga t ion c o n d u c t e d in to t he s i t u a t i o n of t h e K a r p a s G r e e k C y p r i o t s , 
t h e C o m m i s s i o n ' s e s t a b l i s h m e n t of t he facts in r e spec t of t he i n s t a n t 
c a t e g o r y of c o m p l a i n t s could not d r a w on U n i t e d N a t i o n s fac tual rev iews. 
T h e C o m m i s s i o n re l ied heavi ly on t h e ev idence of t h e w i t n e s s e s h e a r d by 
the d e l e g a t e s . It does not a p p e a r to t he C o u r t t h a t t he C o m m i s s i o n can be 
fau l t ed for a d o p t i n g a c a u t i o u s a p p r o a c h to t h e e v a l u a t i o n of w i t n e s s 
t e s t i m o n y , hav ing r e g a r d to t h e n a t u r e of t he a l l ega t i ons m a d e by t h e 
a p p l i c a n t G o v e r n m e n t ' s w i t n e s s e s , t he inev i t ab le e l e m e n t of subject iv i ty 
which co lours t h e ev idence of indiv iduals w h o a r e i m p u g n i n g a r e g i m e 
w i t h which they p ro found ly d i s a g r e e a n d t h e t e s t i m o n y of s u p p o r t e r s of 
t h a t r e g i m e . In t he C o u r t ' s op in ion , t he C o m m i s s i o n was co r r ec t in its 
dec i s ion to b a s e its eva lua t i on mos t ly on t h e c o m m o n po in t s which 
e m e r g e d f rom t h e va r ious w i t n e s s e s ' t e s t i m o n y a s a who le . 

It does not see a n y r e a s o n to d e p a r t from the facts as found by the 
C o m m i s s i o n (see p a r a g r a p h s 52-55 above) . 

3 4 1 . T h e C o u r t will a s c e r t a i n w h e t h e r t he facts as found disclose a 
v io la t ion of t h e r i g h t s re l ied on by the a p p l i c a n t G o v e r n m e n t . As to t he 
s t a n d a r d of proof, it re jects t he app l i can t G o v e r n m e n t ' s s u b m i s s i o n s in 
th is r e g a r d a n d will apply a s t a n d a r d of proof "beyond r e a s o n a b l e d o u b t " . 

C. M e r i t s o f t h e a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s 

1. Complaints relating to Turkish-Cypriot political opponents 

342. T h e a p p l i c a n t G o v e r n m e n t a l l eged t h a t T u r k i s h Cy p r i o t s l iving 
in n o r t h e r n C y p r u s w h o w e r e pol i t ical o p p o n e n t s of t he " T R N C " r e g i m e 
w e r e sub jec t ed to a r b i t r a r y a r r e s t a n d d e t e n t i o n , in v io la t ion of t h e i r 
r i g h t s u n d e r Ar t i c l e 5 of t h e C o n v e n t i o n . In add i t i on , t hey w e r e 
a s s a u l t e d , t h r e a t e n e d a n d h a r a s s e d by t h i r d p a r t i e s , in viola t ion of 
Ar t i c l e 8 of t h e C o n v e n t i o n . T h e a p p l i c a n t G o v e r n m e n t f u r t h e r a l l eged , 
w i th r e f e r e n c e to Ar t i c l e 10 of t he C o n v e n t i o n , t h a t t he a u t h o r i t i e s failed 
to p r o t e c t t h e r igh t to f reedom of exp res s ion by t o l e r a t i n g t h i r d - p a r t y 
c o n s t r a i n t s on t h e exerc i se of th i s r i gh t . T h e s e c o n s t r a i n t s took t h e form, 
for e x a m p l e , of d e n i a l of e m p l o y m e n t to political o p p o n e n t s or t h r e a t s 
or a s s a u l t s by p r i v a t e p a r t i e s a g a i n s t t he i r pe r son . T h e a p p l i c a n t 
G o v e r n m e n t f u r t h e r c o n t e n d e d t h a t , as a r e su l t of t h e " T R N C ' s g e n e r a l 
policy in t he a r e a of f r eedom of m o v e m e n t , t he r igh t of pol i t ical o p p o n e n t s 
to f r eedom of assoc ia t ion was v io la ted on a c c o u n t of t h e i n t e r f e r e n c e s wi th 
t h e i r r igh t to g a t h e r wi th G r e e k C y p r i o t s a n d o t h e r s in C y p r u s . F inal ly , 
t h e a p p l i c a n t G o v e r n m e n t a s s e r t e d t h a t , in view of t h e a f o r e m e n t i o n e d 
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b a c k g r o u n d , it h a d to be conc luded t h a t pol i t ical o p p o n e n t s of t he 
" T R N C " r e g i m e w e r e v ic t ims of i l l - t r e a t m e n t or d e g r a d i n g t r e a t m e n t in 
b r e a c h of Ar t ic le 3 of t he C o n v e n t i o n . 

343 . The appl ican t G o v e r n m e n t a v e r r e d t h a t t h e r e was an 
a d m i n i s t r a t i v e p rac t i ce of v io la t ion of t he above C o n v e n t i o n r i g h t s a n d 
t h a t th is was con f i rmed by t h e s u b s t a n t i a l ev idence a d d u c e d by the 
w i tnes ses w h o w e r e h e a r d by t h e d e l e g a t e s . T h e y m a i n t a i n e d t h a t t he 
ora l t e s t i m o n y c o m m o n l y a n d cons i s t en t ly e s t ab l i shed a d m i n i s t r a t i v e 
p rac t i ce s of t he " T R N C " a u t h o r i t i e s of re fus ing to p r o t e c t t he r i g h t s of 
pol i t ical o p p o n e n t s of t h e r u l i n g p a r t i e s , i r r e spec t ive of w h e t h e r such 
i n t e r f e r e n c e s w e r e c a u s e d by th i rd p a r t i e s o r by t h e a u t h o r i t i e s 
t h e m s e l v e s . 

344. The app l i can t G o v e r n m e n t f u r t h e r s t a t e d t h a t t h e C o m m i s s i o n 
h a d e r r e d in i ts conc lus ion t h a t h a b e a s c o r p u s p r o c e e d i n g s o u g h t to have 
been used by v i c t ims of unlawful a r r e s t a n d d e t e n t i o n . T h a t r e m e d y , t h e y 
s u b m i t t e d , could not be c o n s i d e r e d effective in cases of b r ie f a r r e s t s a n d 
d e t e n t i o n followed by r e l e a s e , all t h e m o r e so s ince d e t a i n e e s h a d no 
access to a lawyer . Nor could t he possibi l i ty of s e e k i n g a r e m e d y ipso facto 
p r e v e n t t he finding of a n a d m i n i s t r a t i v e p rac t i ce of v io la t ion of 
C o n v e n t i o n r i gh t s . In t h e app l i can t G o v e r n m e n t ' s submiss ion, t he 
C o m m i s s i o n ' s focus should have b e e n on the t o l e r a n c e by t h e a u t h o r i t i e s 
of r e p e a t e d a b u s e of t he r i gh t s of poli t ical o p p o n e n t s u n d e r Ar t i c l e s 5 , 8, 
10 a n d 11 of t he C o n v e n t i o n . For the a p p l i c a n t G o v e r n m e n t , t he p r a c t i c e 
which t h e y a l l eged was b a s e d on t h a t s t a t e of affairs , no t on t he non
avai labi l i ty of judicial r e m e d i e s . 

345 . T h e C o m m i s s i o n conc luded t h a t t h e r e h a d b e e n no v io la t ion of 
t he r igh t s re l ied on by the app l i can t G o v e r n m e n t by r e a s o n of fa i lure to 
p r o t e c t t h e s e r i g h t s . T h e C o m m i s s i o n obse rved t h a t it could no t b e 
exc luded t h a t in individual cases t h e r e had been i n t e r f e r e n c e s by t h e 
a u t h o r i t i e s wi th t h e r i gh t s of T u r k i s h C y p r i o t s by r e a s o n of t h e i r pol i t ical 
oppos i t ion t o t h e r u l i n g p a r t i e s in n o r t h e r n C y p r u s . H o w e v e r , it a l so n o t e d 
t h a t t h e indiv iduals c o n c e r n e d did not a t t e m p t to seek r e d r e s s for t h e i r 
g r i evances , for e x a m p l e by m a k i n g use of t h e r e m e d y of h a b e a s co rpus to 
c h a l l e n g e t h e lawfulness of t h e i r a r r e s t or d e t e n t i o n . For t h e C o m m i s s i o n , 
it h a d not b e e n shown beyond r e a s o n a b l e d o u b t t h a t all of t he ava i lab le 
r e m e d i e s would have b e e n ineffective. 

346. T h e C o u r t a ccep t s t h e C o m m i s s i o n ' s conc lus ion . I ts own 
a s s e s s m e n t of t he ev idence leads it to bel ieve t h a t t h e r e m a y have b e e n 
indiv idual cases of i n t e r f e r e n c e s wi th t h e r i g h t s of pol i t ical o p p o n e n t s . 
H o w e v e r , it c a n n o t conc lude on the s t r e n g t h of t h a t ev idence t h a t t h e r e 
ex i s t ed d u r i n g the per iod u n d e r c o n s i d e r a t i o n an a d m i n i s t r a t i v e p rac t i ce 
of s u p p r e s s i n g all d i ssent d i r e c t e d a t t he " T R N C " r u l i n g p a r t i e s or a n 
official policy of a c q u i e s c i n g in i n t e r f e r e n c e s by p r o - " T R N C " s u p p o r t e r s 
w i th t he r igh t s re l ied on by t h e a p p l i c a n t G o v e r n m e n t . T h e C o u r t m u s t 
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have r e g a r d to t h e fact t h a t t h e c o m p l a i n t s of t h e a p p l i c a n t G o v e r n m e n t 
a r c f r a m e d in a v u l n e r a b l e pol i t ical con t ex t b o l s t e r e d by a s t r o n g T u r k i s h 
m i l i t a r y p r e s e n c e a n d c h a r a c t e r i s e d by social r ivalry b e t w e e n T u r k i s h 
s e t t l e r s a n d t h e i n d i g e n o u s p o p u l a t i o n . Such a c o n t e x t has lead to 
t ens ion and , r e g r e t t a b l y , to ac t s on t he p a r t of the a g e n t s of the " T R X C " 
which v io la te C o n v e n t i o n r igh t s in ind iv idual cases . H o w e v e r , t he C o u r t 
cons ide r s t h a t n e i t h e r t he ev idence a d d u c e d by the a p p l i c a n t 
G o v e r n m e n t before the C o m m i s s i o n nor t he i r c r i t ic i sm of t he 
C o m m i s s i o n ' s e v a l u a t i o n of t h a t ev idence can be said to c o n t r o v e r t t h e 
f ind ing t h a t it h a s not b e e n s h o w n b e y o n d r e a s o n a b l e d o u b t t h a t t h e 
a l l eged p rac t i ce ex i s t ed d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n . 

347. T h e C o u r t f u r t h e r n o t e s t h a t t h e C o m m i s s i o n observed t h a t 
agg r i eved ind iv idua ls did not t e s t t he effect iveness of r e m e d i e s ava i l ab le 
in t h e " T R X C " legal sy s t em in o r d e r to s ecu re r e d r e s s for t h e i r 
c o m p l a i n t s . T h e C o u r t , for i ts p a r t , cons ide r s t h a t t h e r e s p o n d e n t 
G o v e r n m e n t , in t h e i r s u b m i s s i o n s to t h e C o m m i s s i o n , m a d e ou t a case 
for t h e avai labi l i ty of r e m e d i e s , inc lud ing the r e m e d y of h a b e a s c o r p u s . It 
is no t p e r s u a d e d on t h e ev idence before it t h a t it has b e e n shown t h a t 
t h e s e r e m e d i e s w e r e i n a d e q u a t e a n d ineffect ive in r e spec t of t he m a t t e r s 
c o m p l a i n e d of or t h a t t h e r e ex i s t ed specia l c i r c u m s t a n c e s absolv ing the 
ind iv idua l s in q u e s t i o n from t h e r e q u i r e m e n t to avail t h e m s e l v e s of t h e s e 
r e m e d i e s . In p a r t i c u l a r , a n d as previous ly n o t e d , t he ev idence does not 
show to the C o u r t ' s sa t i s fac t ion t h a t t h e " T R X C " a u t h o r i t i e s have , as a 
m a t t e r of a d m i n i s t r a t i v e p r a c t i c e , r e m a i n e d tota l ly pass ive in t h e face of 
se r ious a l l ega t ions of m i s c o n d u c t or infl ict ion of h a r m e i t h e r by S t a t e 
a g e n t s or p r iva t e p a r t i e s a c t i n g wi th i m p u n i t y ( see , mutatis mutandis, 
Akdivar and Others, c i ted above , p . 1211, § 68 ; a n d p a r a g r a p h 115 above , 
in fine). 

348 . H a v i n g r e g a r d to t h e above c o n s i d e r a t i o n s , t h e C o u r t c o n c l u d e s 
t h a t it has not b e e n e s t ab l i shed t h a t , d u r i n g the per iod u n d e r 
c o n s i d e r a t i o n , t h e r e has b e e n a n a d m i n i s t r a t i v e p r a c t i c e of v io la t ion of 
t h e r i g h t s of T u r k i s h C y p r i o t s w h o a r e o p p o n e n t s of t h e r e g i m e in 
n o r t h e r n C y p r u s u n d e r Ar t i c les 3, 5, 8, 10 a n d 11 of t h e C o n v e n t i o n , 
i nc lud ing by r e a s o n of an a l l eged p rac t i ce of fai l ing to p r o t e c t t h e i r r i gh t s 
u n d e r t he se provis ions . 

2. Complaints relating to the Turkish-Cypriot Gypsy community 

349 . T h e a p p l i c a n t G o v e r n m e n t s t a t e d t h a t t h e Gypsy c o m m u n i t y 
l iving in n o r t h e r n C y p r u s was sub jec t ed , as a m a t t e r of p r ac t i c e , to 
d i s c r i m i n a t o r y a n d d e g r a d i n g t r e a t m e n t so ex tens ive t h a t m a n y Gyps ies 
w e r e c o m p e l l e d to seek pol i t ical a sy lum in t h e U n i t e d K i n g d o m . T h e 
a p p l i c a n t G o v e r n m e n t re l ied on Ar t i c les 3 , 5, 8 a n d 14 of t h e C o n v e n t i o n . 
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350. T h e a p p l i c a n t G o v e r n m e n t s u b m i t t e d t h a t t h e C o m m i s s i o n h a d 
e r r e d in finding t h a t m e m b e r s of t h e Gypsy c o m m u n i t y w h o h a d 
e x p e r i e n c e d h a r d s h i p had not e x h a u s t e d d o m e s t i c r e m e d i e s . T h e y 
c o n t e n d e d t h a t t h e ev idence h e a r d by t h e d e l e g a t e s co n f i rmed t h a t 
Gyps ies could not afford l i t iga t ion a n d t h a t legal aid was not ava i lab le to 
t h e m for civil p r o c e e d i n g s . In any event , t he a l l ega t ion a t issue c o n c e r n e d 
a c o n t i n u i n g a d m i n i s t r a t i v e p r a c t i c e of d i s c r i m i n a t o r y a n d d e g r a d i n g 
t r e a t m e n t of t h e Gypsy c o m m u n i t y , a n d s u b s t a n t i a l ev idence of such h a d 
b e e n a d d u c e d . T h e C o m m i s s i o n had wrong ly focused on t h e avai lab i l i ty of 
r e m e d i e s w i t h r e f e r e n c e to t h e "beyond r e a s o n a b l e d o u b t " tes t r a t h e r 
t h a n on t h e key issue of w h e t h e r t h e r e was s u b s t a n t i a l ev idence of a n 
a d m i n i s t r a t i v e p rac t i ce of d i s c r i m i n a t o r y a n d d e g r a d i n g t r e a t m e n t 
a g a i n s t t he Gypsy c o m m u n i t y . 

3 5 1 . T h e C o m m i s s i o n obse rved t h a t individual m e m b e r s of t h e Gypsy 
c o m m u n i t y had e x p e r i e n c e d h a r d s h i p d u r i n g t h e pe r iod u n d e r 
c o n s i d e r a t i o n . It r e f e r r ed in th is c o n n e c t i o n to t he d e m o l i t i o n of t h e 
shacks of a Gypsy c o m m u n i t y n e a r M o r p h o u on the o r d e r of t he local 
a u t h o r i t y , t h e refusal of a i r l i ne c o m p a n i e s to t r a n s p o r t Gyps ies w i t h o u t a 
visa a n d h u m i l i a t i o n of Gypsy ch i l d r en a t school . H o w e v e r , in t he 
C o m m i s s i o n ' s conc lus ion t h e agg r i eved p e r s o n s had not e x h a u s t e d 
avai lab le d o m e s t i c r e m e d i e s a n d it h a d no t b e e n e s t a b l i s h e d beyond 
r e a s o n a b l e d o u b t t h a t t h e r e was a d e l i b e r a t e p rac t i ce to d i s c r i m i n a t e 
a g a i n s t Gyps ies or w i thho ld p r o t e c t i o n a g a i n s t social d i s c r i m i n a t i o n . T h e 
C o m m i s s i o n accord ing ly found t h a t t h e r e had b e e n no viola t ion of 
Ar t i c les 3, 5, 8 a n d 14 of t h e C o n v e n t i o n . 

352. T h e C o u r t observes t h a t m e m b e r s of t he T u r k i s h - C y p r i o t Gypsy 
c o m m u n i t y have suffered h a r d s h i p at t h e h a n d s of t he " T R N C " 
a u t h o r i t i e s . It r e fe r s in th is r e spec t to t he i n s t a n c e s ident i f ied by the 
C o m m i s s i o n (see p a r a g r a p h 54 above) . H o w e v e r , t h e C o u r t does no t 
cons ide r t h a t t h e s e indiv idual cases b e a r ou t t h e c la im t h a t t h e r e 
ex i s t ed d u r i n g the per iod u n d e r c o n s i d e r a t i o n an a d m i n i s t r a t i v e 
p rac t i ce of v io l a t ing t he r i g h t s re l ied on by the a p p l i c a n t G o v e r n m e n t . 
It f u r t h e r obse rves t h a t it does not a p p e a r t h a t a n y of t h e m e m b e r s of 
t he T u r k i s h - C y p r i o t Gypsy c o m m u n i t y w h o c la im to have suffered a t t h e 
h a n d s of t h e " T R N C " a u t h o r i t i e s sough t to m a k e use of r e m e d i e s before 
t he local c o u r t s , for e x a m p l e a c la im for d a m a g e s in r e spec t of t h e 
d e m o l i t i o n of t h e Gypsy s h a c k s n e a r M o r p h o u . T h e C o u r t does not 
accep t t h e a p p l i c a n t G o v e r n m e n t ' s a s s e r t i o n t h a t t h e unava i l ab i l i t y of 
legal aid in t h e " T R N C " for t h e b r i n g i n g of civil a c t i ons e x o n e r a t e d 
agg r i eved ind iv idua l s from t h e r e q u i r e m e n t to use d o m e s t i c r e m e d i e s . 
It n o t e s t h a t t h e r e is no C o n v e n t i o n ob l iga t ion as such on a C o n t r a c t i n g 
S t a t e to o p e r a t e a civil legal aid sys tem for t he benef i t of i nd igen t 
l i t i gan t s . W h a t is i m p o r t a n t for t he C o u r t is t he fact t h a t it does no t 
a p p e a r t h a t any a t t e m p t has b e e n m a d e to b r i n g any legal p r o c e e d i n g s 
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w h a t s o e v e r in r e spec t of t h e m a t t e r s a l l eged by t h e a p p l i c a n t 
G o v e r n m e n t . 

353 . T h e C o u r t conc ludes t h a t it has no t b e e n e s t ab l i shed t h a t , d u r i n g 
t h e pe r iod u n d e r c o n s i d e r a t i o n , t h e r e h a s b e e n a v io la t ion as a m a t t e r of 
a d m i n i s t r a t i v e p r a c t i c e of t h e r i g h t s of m e m b e r s of t h e T u r k i s h - C y p r i o t 
Gypsy c o m m u n i t y u n d e r Ar t i c l e s 3, 5, 8 a n d 14 of t h e C o n v e n t i o n , 
i n c l u d i n g by r e a s o n of an a l l eged p rac t i ce of fa i l ing to p r o t e c t t h e i r r i g h t s 
u n d e r t he se Ar t i c l e s . 

3. Alleged violation of Article 6 of the Convention 

354. T h e a p p l i c a n t G o v e r n m e n t c o n t e n d e d t h a t t h e " T R N C " 
a u t h o r i t i e s , as a m a t t e r of law a n d p r a c t i c e , v io la ted Ar t ic le 6 of t h e 
C o n v e n t i o n in t h a t civil r i g h t s a n d ob l iga t ions a n d c r i m i n a l c h a r g e s 
a g a i n s t p e r s o n s could not be d e t e r m i n e d by a n i n d e p e n d e n t a n d 
i m p a r t i a l t r i b u n a l e s t ab l i shed by law w i t h i n t h e m e a n i n g of t h a t 
provis ion . T h e a p p l i c a n t G o v e r n m e n t r e i t e r a t e d in th i s c o n n e c t i o n t he i r 
view as to t he i l legal i ty of t h e c o n t e x t in wh ich " T R N C " c o u r t s o p e r a t e d 
(see p a r a g r a p h s 83-85 above ) . 

355 . T h e a p p l i c a n t G o v e r n m e n t f u r t h e r s u b m i t t e d t h a t t h e " T R N C " 
a u t h o r i t i e s o p e r a t e d a sys tem of m i l i t a r y c o u r t s which h a d j u r i s d i c t i o n to 
t ry cases a g a i n s t civi l ians in r e spec t of m a t t e r s c a t e g o r i s e d as m i l i t a r y 
offences. In t h e i r view, it followed from t h e C o u r t ' s j u d g m e n t in Incal 
v. Turkey (9 J u n e 1998, Reports 1998-IV) t h a t a civilian t r i ed before a 
m i l i t a r y cou r t was d e n i e d a fair h e a r i n g before a n i n d e p e n d e n t a n d 
i m p a r t i a l t r i b u n a l . T h e j u r i s d i c t i o n of t h e m i l i t a r y c o u r t s in th is r e s p e c t 
was laid clown in "Ar t ic le 156 of t h e T R N C C o n s t i t u t i o n " , wi th t he r e su l t 
t h a t t h e i r compos i t i on could not be c h a l l e n g e d . T h e a p p l i c a n t 
G o v e r n m e n t m a i n t a i n e d t h a t t h e C o m m i s s i o n shou ld have found a 
v io la t ion of Ar t ic le 6 on a c c o u n t of t he e x i s t e n c e of a legis la t ive p r a c t i c e 
of v io la t ion r a t h e r t h a n c o n c e n t r a t i n g on t h e issue as to w h e t h e r t h e r e was 
ev idence of a n y p a r t i c u l a r p r o c e e d i n g s before mi l i t a ry c o u r t s involving 
civi l ians. T h e y f u r t h e r s t r e s s e d t h a t , c o n t r a r y to t he C o m m i s s i o n ' s 
conc lus ion on th is po in t , t h e ev idence a d d u c e d before t h e C o m m i s s i o n 
p rov ided c o n c r e t e e x a m p l e s of civil ians hav ing b e e n t r i ed a n d convic ted 
before m i l i t a r y c o u r t s . T h i s ev idence was r e g r e t t a b l y over looked in t h e 
C o m m i s s i o n ' s a s s e s s m e n t . 

356. T h e C o m m i s s i o n did not find it e s t ab l i shed on the facts t h a t 
m i l i t a r y c o u r t s t r i ed any civil ians d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n . 
O n t h a t a c c o u n t , it conc luded t h a t t h e r e h a d b e e n no v io la t ion of Ar t i c l e 6 
of t h e C o n v e n t i o n . 

357. T h e C o u r t cons ide r s t h a t it does not have to be sat isf ied on t h e 
ev idence t h a t t h e r e was a n a d m i n i s t r a t i v e p r a c t i c e of t r y i n g civil ians 
before m i l i t a r y c o u r t s in t h e " T R N C " . It obse rves t h a t t h e a p p l i c a n t 
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G o v e r n m e n t compla in a b o u t t h e ex i s t ence of a legis la t ive p r a c t i c e of 
v io la t ing Ar t ic le 6, hav ing r e g a r d to t h e c l ea r t e r m s of "Art ic le 156 of t h e 
T R N C C o n s t i t u t i o n " a n d the " P r o h i b i t e d Mi l i t a ry A r e a s D e c r e e " (see 
p a r a g r a p h 355 above) . It recal ls in th is c o n n e c t i o n t h a t in Ireland v. the 
United Kingdom, t h e C o u r t c o n s i d e r e d t h a t , un l ike ind iv idua l a p p l i c a n t s , a 
C o n t r a c t i n g S t a t e was e n t i t l e d to c h a l l e n g e u n d e r t h e C o n v e n t i o n a law in 
abstracto h av ing r e g a r d to t h e fact t h a t f o rmer Ar t ic le 24 ( c u r r e n t 
Ar t ic le 33) of t h e C o n v e n t i o n e n a b l e d any C o n t r a c t i n g S t a t e to refer to 
t h e C o m m i s s i o n any a l l eged b r e a c h of t he provis ions of t h e C o n v e n t i o n 
a n d t h e Pro tocols t h e r e t o by a n o t h e r C o n t r a c t i n g S t a t e (see Ireland v. the 
United Kingdom, c i ted above , p . 9 1 , § 240) . In t h e s a m e j u d g m e n t , t h e C o u r t 
found t h a t a " b r e a c h " w i th in t he m e a n i n g of f o r m e r Ar t i c l e 24 ( c u r r e n t 
Ar t ic le 33) r e s u l t e d from t h e m e r e e x i s t e n c e of a law wh ich i n t r o d u c e d , 
d i r e c t e d or a u t h o r i s e d m e a s u r e s i n c o m p a t i b l e wi th t he r i gh t s a n d 
f r eedoms s a f e g u a r d e d . T h e C o u r t f u r t h e r s t a t e d t h a t a b r e a c h of th i s 
kind m i g h t only be found if t he law c h a l l e n g e d p u r s u a n t to f o r m e r 
Ar t i c l e 24 ( c u r r e n t Ar t i c l e 33) was c o u c h e d in t e r m s sufficiently c lea r 
a n d p rec i se to m a k e t h e b r e a c h i m m e d i a t e l y a p p a r e n t ; o t h e r w i s e , t h e 
decis ion shou ld be a r r i ved a t by r e f e r ence to t he m a n n e r in which t h e 
r e s p o n d e n t S t a t e i n t e r p r e t e d a n d app l ied in concreto t he i m p u g n e d t ex t or 
t e x t s ( ibid.) . 

358. For t he C o u r t , e x a m i n a t i o n in abstracto of t he i m p u g n e d 
" c o n s t i t u t i o n a l p rov i s ion" a n d the " P r o h i b i t e d Mi l i t a ry A r e a s D e c r e e " 
leads it to conc lude t h a t t h e s e t e x t s c lear ly i n t r o d u c e d a n d a u t h o r i s e d 
t he t r ia l of civi l ians by m i l i t a r y c o u r t s . It cons ide r s t h a t t h e r e is no 
r eason to d o u b t t h a t t h e s e c o u r t s suffer from t h e s a m e lack of 
i n d e p e n d e n c e a n d i m p a r t i a l i t y as w a s h i g h l i g h t e d in Incal in r e spec t of 
t he sys t em of N a t i o n a l Secur i ty C o u r t s e s t a b l i s h e d in T u r k e y by t h e 
r e s p o n d e n t S t a t e (op. cit. , pp . 1572-73, §§ 70-72), hav ing r e g a r d in 
p a r t i c u l a r to t h e close s t r u c t u r a l l inks b e t w e e n t h e execu t ive power a n d 
t h e mi l i t a ry officers se rv ing on t h e " T R N C " m i l i t a r y c o u r t s . In t h e C o u r t ' s 
view, civil ians in t h e " T R N C " accused of ac t s c h a r a c t e r i s e d as mi l i t a ry 
offences before such c o u r t s could l e g i t i m a t e l y fear t h a t t h e y lacked 
i n d e p e n d e n c e a n d i m p a r t i a l i t y . 

359 . For t h e above r e a s o n s , t he C o u r t finds t h a t t h e r e h a s b e e n a 
v io la t ion of Ar t ic le 6 of t he C o n v e n t i o n on a c c o u n t of the legis la t ive 
p rac t i ce of a u t h o r i s i n g t h e t r i a l of civil ians by mi l i t a ry c o u r t s . 

4. Alleged violation ofArticle 10 of the Convention 

360. T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n e d in t h e p r o c e e d i n g s before 
t he C o m m i s s i o n t h a t t h e r igh t of T u r k i s h Cy p r i o t s living in n o r t h e r n 
C y p r u s to rece ive i n f o r m a t i o n was v io la ted on a c c o u n t of a p roh ib i t i on on 
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t h e c i r cu l a t i on of G r e e k - l a n g u a g e n e w s p a p e r s . T h e a p p l i c a n t G o v e r n m e n t 
did not r ever t to th i s c o m p l a i n t in t h e i r m e m o r i a l or a t t he h e a r i n g . 

3 6 1 . T h e C o m m i s s i o n found, wi th r e f e r e n c e to a s imi l a r c o m p l a i n t 
r a i sed in t h e c o n t e x t of t he living cond i t i ons of t h e K a r p a s G r e e k 
C y p r i o t s , t h a t t he a l leged r e s t r i c t i ons on the c i r cu la t ion of G r e e k -
l a n g u a g e n e w s p a p e r s in n o r t h e r n C y p r u s h a d not b e e n s u b s t a n t i a t e d . 

362. T h e C o u r t a g r e e s wi th t h e C o m m i s s i o n ' s conc lus ion a n d no t e s 
t h a t it is c o n s i s t e n t wi th t he f inding r e a c h e d on t h e ev idence in 
c o n n e c t i o n w i t h t he a l leged b r e a c h of Ar t i c l e 10 w i t h r e spec t to t h e 
enc l aved G r e e k - C y p r i o t p o p u l a t i o n (see p a r a g r a p h s 253-54 above ) . 

363 . T h e C o u r t holds , accord ingly , t h a t no v iola t ion of Ar t ic le 10 of t h e 
C o n v e n t i o n has b e e n e s t ab l i shed by v i r t u e of a l l eged r e s t r i c t i ons on t h e 
r igh t of T u r k i s h Cypr io t s l iving in n o r t h e r n C y p r u s to receive 
i n f o r m a t i o n t h r o u g h the G r e e k - l a n g u a g e p r e s s . 

5. Alleged violation of Article 11 oj the Convention 

364. T h e a p p l i c a n t G o v e r n m e n t s t a t e d t h a t , as a resu l t of t h e 
" T P v N C ' s g e n e r a l policy in t h e a r e a of f r eedom of m o v e m e n t , t h e r e was 
a n a d m i n i s t r a t i v e p rac t i ce of i n t e r f e r e n c e , d a t i n g from 1974, w i th t h e 
r igh t of T u r k i s h Cypr io t s l iving in the n o r t h to m e e t or f o r e g a t h e r wi th 
G r e e k C ypr io t s a n d o t h e r s in C y p r u s , p a r t i c u l a r l y in t he U n i t e d N a t i o n s 
buffer -zone a n d in t h e g o v e r n m e n t - c o n t r o l l e d a r e a . 

365 . T h e a p p l i c a n t G o v e r n m e n t h i g h l i g h t e d severa l i n s t a n c e s of 
a r b i t r a r y r e s t r i c t i o n s b e i n g i m p o s e d on p e r s o n s w i sh ing to a t t e n d bi-
c o m m u n a l m e e t i n g s , i nc lud ing spo r t s a n d mus i c e v e n t s . T h e y d r e w 
a t t e n t i o n to t h e i r c l a im t h a t t h e r e s p o n d e n t G o v e r n m e n t h a d t h e m s e l v e s 
in t h e i r o b s e r v a t i o n s on t h e admiss ib i l i ty a n d m e r i t s of th i s c o m p l a i n t 
s u b m i t t e d ev idence to t he C o m m i s s i o n of t h e a d m i n i s t r a t i v e p rac t i ce of 
i m p o s i n g from 1994 t h r o u g h to 1996 c o n t i n u i n g r e s t r i c t i o n s on t h e r igh t 
of T u r k i s h C ypr io t s to t rave l to t h e s o u t h . T h i s pe r iod , t hey reca l led , was 
t he pe r iod u n d e r c o n s i d e r a t i o n . 

366. T h e a p p l i c a n t G o v e r n m e n t a c k n o w l e d g e d t h a t t h e or ig ina l 
c o m p l a i n t f o r m u l a t e d to t h e C o m m i s s i o n was f r a m e d in t e r m s of a n 
a d m i n i s t r a t i v e p r a c t i c e of i n t e r f e r e n c e w i t h t h e r igh t of T u r k i s h Cy p r i o t s 
living in the n o r t h to f r eedom of a s soc ia t ion . T h e y r e q u e s t e d t he C o u r t to 
e x a m i n e also t he c o m p l a i n t in t h e t e r m s desc r ibed above . As to t h e 
r e s t r i c t i o n s on t h e r i g h t t o f r e e d o m of a ssoc ia t ion , t hey c o n t e n d e d t h a t 
t h e ev idence h e a r d by the d e l e g a t e s c lear ly e s t a b l i s h e d a v io la t ion of th is 
r i gh t . T h e y f u r t h e r obse rved in s u p p o r t of th is a l l ega t ion t h a t "Ar t ic les 12 
a n d 71 of t he T R N C C o n s t i t u t i o n " p r e c l u d e d t h e fo rma t ion of assoc ia t ions 
to p r o m o t e t h e i n t e r e s t s of m i n o r i t i e s . In t h e i r view, t he ex i s t ence of such 
a p roh ib i t i on shou ld in i tself be c o n s i d e r e d a v io la t ion of Ar t ic le 11 of t h e 
C o n v e n t i o n . 
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367. T h e C o m m i s s i o n obse rved t h a t n o t h i n g was b r o u g h t to its 
a t t e n t i o n to t he effect t h a t d u r i n g t h e pe r iod u n d e r c o n s i d e r a t i o n t h e r e 
h a d b e e n a t t e m p t s by T u r k i s h Cypr io t s living in n o r t h e r n C y p r u s to 
es tab l i sh a s soc ia t ions wi th G r e e k C y p r i o t s in t h e n o r t h e r n or s o u t h e r n 
p a r t s of C y p r u s which were p r e v e n t e d by the a u t h o r i t i e s . O n t h a t 
a c c o u n t , t h e C o m m i s s i o n found the c o m p l a i n t to be u n s u b s t a n t i a t e d . 

368 . As t o i m p e d i m e n t s to p a r t i c i p a t i o n by T u r k i s h Cypr io t s in bi-
c o m m u n a l e v e n t s , t he C o m m i s s i o n no t ed t h a t , a c c o r d i n g to r e l e v a n t 
U n i t e d N a t i o n s d o c u m e n t s , c e r t a i n r e s t r i c t i ons h a d b e e n p laced in t h e 
way of i n t e r - c o m m u n a l m e e t i n g s as f rom t h e second ha l f of 1996. In t he 
C o m m i s s i o n ' s op in ion , a n y c o m p l a i n t to t h a t effect r e l a t e d to d i s t inc t 
facts which o c c u r r e d a f te r t he d a t e of t he admiss ib i l i ty dec is ion . For t h a t 
r e a s o n , a c o m p l a i n t could not be e n t e r t a i n e d . 

369. T h e C o u r t reca l l s t h a t it has a c c e p t e d t h e facts as e s t a b l i s h e d by 
t h e C o m m i s s i o n (see p a r a g r a p h s 339-40 above) . It does no t cons ide r t h a t , 
on t h e bas is of t h e ev idence before it , t h e r e was , d u r i n g t h e per iod u n d e r 
c o n s i d e r a t i o n , an a d m i n i s t r a t i v e p r a c t i c e of i m p e d i n g all b i - c o m m u n a l 
c o n t a c t s b e t w e e n T u r k i s h Cypr io t s l iving in t h e n o r t h a n d G r e e k 
Cypr io t s in t h e s o u t h . T h e C o u r t no t e s t h a t t he " T R N C " a u t h o r i t i e s took 
a m u c h m o r e r igo rous a p p r o a c h to such c o n t a c t s a f t e r t he second half 
of 1996, a n d i n d e e d p r o h i b i t e d t h e m . Howeve r , a n d as n o t ed by t h e 
C o m m i s s i o n , a l leged v io la t ions of C o n v e n t i o n r i g h t s o c c u r r i n g d u r i n g 
t h a t pe r iod a r e ou t s ide t he scope of t h e admiss ib i l i ty decis ion (see 
p a r a g r a p h 368 above) . 

370. As to t he a l leged i n t e r f e r e n c e w i t h t he r i g h t of T u r k i s h Cy p r i o t s 
l iving in t h e n o r t h to f r eedom of a ssoc ia t ion , t he C o u r t observes t h a t t h e 
C o m m i s s i o n found on t h e ev idence t h a t t h e " T R N C " a u t h o r i t i e s h a d not 
m a d e any a t t e m p t to i n t e r v e n e to p r e v e n t t he c r e a t i o n of b i - c o m m u n a l 
o r g a n i s a t i o n s in the n o r t h of C y p r u s . In t he a b s e n c e of any c o n c r e t e 
ev idence to t h e c o n t r a r y , a n d hav ing r e g a r d to t h e r equ i s i t e s t a n d a r d of 
proof for e s t a b l i s h i n g t h e ex i s t ence of an a d m i n i s t r a t i v e p rac t i ce of 
v io la t ing a C o n v e n t i o n r igh t , t h e C o u r t conc ludes t h a t t h e r e has b e e n no 
v io la t ion of Ar t ic le 11 from th i s s t a n d p o i n t e i t h e r . 

3 7 1 . T h e C o u r t finds, t h e r e f o r e , t h a t it h a s no t b e e n e s t ab l i shed t h a t 
t h e r e has b e e n a v io la t ion , as a m a t t e r of a d m i n i s t r a t i v e p r ac t i c e , of t he 
r ight to f r eedom of a s soc ia t ion or a s s e m b l y u n d e r Ar t ic le 11 of t h e 
C o n v e n t i o n in r e spec t of T u r k i s h Cypr io t s living in n o r t h e r n C y p r u s . 

6. Alleged violation ofArticle 1 of Protocol No. 1 

372 . T h e app l i can t G o v e r n m e n t m a i n t a i n e d in t h e p r o c e e d i n g s before 
t h e C o m m i s s i o n t h a t t h e r e was a c o n t i n u i n g v io la t ion of Ar t ic le 1 of 
Pro tocol N o . 1, firstly, on accoun t of t he fa i lure of t he " T R N C " 
a u t h o r i t i e s to allow T u r k i s h Cypr io t s living in n o r t h e r n C y p r u s to r e t u r n 
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to t h e i r p r o p e r t y in t he s o u t h a n d , secondly, as a r e su l t of t h e t o l e r a n c e 
shown by the s a m e a u t h o r i t i e s to ac t s of c r i m i n a l d a m a g e to t h e p r o p e r t y 
of T u r k i s h Cypr io t s c o m m i t t e d by p r iva t e p a r t i e s . 

373 . T h e a p p l i c a n t G o v e r n m e n t s t a t e d before t he C o u r t t h a t , 
r e g a r d i n g the second c o m p l a i n t , t h e C o m m i s s i o n wrong ly conc luded t h a t 
it h a d not b e e n e s t ab l i shed t h a t t h e r e ex i s t ed a n a d m i n i s t r a t i v e p r a c t i c e 
by t he " T R N C " a u t h o r i t i e s of sy s t ema t i ca l l y c o n d o n i n g t h i r d - p a r t y 
i n t e r f e r e n c e s w i t h t h e p r o p e r t y of T u r k i s h Cypr io t s . T h e a p p l i c a n t 
G o v e r n m e n t did not r ever t to t he first c o m p l a i n t e i t h e r in t he i r 
m e m o r i a l or a t t h e h e a r i n g . 

374. T h e C o m m i s s i o n found t h a t no cases w e r e b r o u g h t to its 
a t t e n t i o n w h e r e d u r i n g the per iod u n d e r c o n s i d e r a t i o n T u r k i s h Cy p r i o t s 
l iving in n o r t h e r n C y p r u s m a d e a t t e m p t s to access t h e i r p r o p e r t y in t h e 
s o u t h a n d w e r e p r e v e n t e d from do ing so. T h e c o m p l a i n t was t h e r e f o r e 
r e j ec t ed for w a n t of s u b s t a n t i a t i o n . As to t he a l l eged unlawful 
i n t e r f e r e n c e by p r i v a t e p e r s o n s w i t h t h e p r o p e r t y of T u r k i s h Cy p r i o t s 
living in n o r t h e r n C y p r u s , t h e C o m m i s s i o n cons ide r ed , firstly, t h a t 
sufficient r e m e d i e s ex i s t ed to s ecu re r e d r e s s a g a i n s t such i n t e r f e r e n c e s 
a n d , secondly, t h a t it was not e s t a b l i s h e d t h a t t h e r e ex i s t ed a n 
a d m i n i s t r a t i v e p r a c t i c e of c o n d o n i n g the i n t e r f e r e n c e s . 

375. T h e C o u r t accep t s t he C o m m i s s i o n ' s conc lus ion . It obse rves in 
t h e first p lace t h a t t h e a p p l i c a n t G o v e r n m e n t have not i m p r o v e d t h e 
case t h e y sough t to m a k e out before t h e C o m m i s s i o n c o n c e r n i n g t h e 
a l l eged obs tac les p laced by t h e " T R N C " a u t h o r i t i e s in t he way of 
T u r k i s h C ypr io t s w h o wished to r e t u r n to t h e i r h o m e s in t h e s o u t h . N o 
f u r t h e r ev idence has b e e n a d d u c e d before t he C o u r t of T u r k i s h Cy p r i o t s 
l iving in t he n o r t h who , d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n , have 
b e e n p r e v e n t e d from hav ing access to t h e i r p r o p e r t y in t h e s o u t h on 
a c c o u n t of t h e func t ion ing of " T R N C " r e s t r i c t i o n s on f r eedom of 
m o v e m e n t . 

376. Secondly , a n d as to t he a l l eged a t t a c k s by p r iva t e p a r t i e s on t h e 
p r o p e r t y of T u r k i s h C y p r i o t s , t h e C o u r t cons ide r s t h a t t he ev idence re l ied 
on by t h e a p p l i c a n t G o v e r n m e n t does not b e a r ou t t h e i r c l a im t h a t t h e 
" T R N C " a u t h o r i t i e s t o l e r a t e , e n c o u r a g e or in any way acqu iesce in th is 
form of c r imina l i t y . T h e C o u r t a c c e p t s on t h e ev idence t h a t it c a n n o t be 
e x c l u d e d t h a t such inc iden t s have o c c u r r e d . H o w e v e r , t h a t ev idence does 
not s u b s t a n t i a t e t h e ex i s t ence of a n a d m i n i s t r a t i v e p rac t i ce of v io la t ion of 
Ar t ic le 1 of P ro toco l N o . 1. 

377. In view of t h e above c o n s i d e r a t i o n s , t h e C o u r t conc ludes t h a t it 
h a s not b e e n e s t a b l i s h e d t h a t t h e r e has b e e n a v io la t ion of Ar t ic le 1 of 
P ro toco l No. 1 by r e a s o n of t h e a l l eged a d m i n i s t r a t i v e p r a c t i c e of 
v io l a t ing t h a t Ar t i c l e , i nc lud ing by r e a s o n of fa i lure to s e c u r e e n j o y m e n t 
of t he i r possess ions in s o u t h e r n C y p r u s to T u r k i s h C y p r i o t s living in 
n o r t h e r n C y p r u s . 
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7 . Alleged violation of Article 13 of the Convention 

378. T h e app l i can t G o v e r n m e n t c h a l l e n g e d t h e C o m m i s s i o n ' s f inding 
t h a t t h e r e h a d b e e n no v io la t ion of Ar t i c l e 13 of t he C o n v e n t i o n by r e a s o n 
of fa i lure to s ecu re effective r e m e d i e s to T u r k i s h Cy p r i o t s l iving in 
n o r t h e r n C y p r u s . T h e a p p l i c a n t G o v e r n m e n t r e i t e r a t e d t h e i r view (see 
p a r a g r a p h s 83-85 above) t h a t t h e legal r e m e d i e s which were c l a i m e d to 
be ava i lab le did not satisfy t h e basic r e q u i r e m e n t s of Ar t ic le 6 a n d , as a 
c o n s e q u e n c e , could not be cons ide r ed to be "effec t ive" w i t h i n t h e m e a n i n g 
of Ar t ic le 13. 

379. F u r t h e r m o r e , t h e app l i can t G o v e r n m e n t r e a s s e r t e d t h e i r view 
(see p a r a g r a p h s 336-37 above) t h a t t h e C o m m i s s i o n h a d e r r o n e o u s l y 
re l ied on the "beyond r e a s o n a b l e d o u b t " s t a n d a r d in a s c e r t a i n i n g 
w h e t h e r t h e r e was an a d m i n i s t r a t i v e p rac t i ce of w i t h h o l d i n g legal 
r e m e d i e s from c e r t a i n g r o u p s of p e r s o n s . H a d it app l i ed t h e co r r ec t 
s t a n d a r d , n a m e l y t h a t of " s u b s t a n t i a l ev idence" , it would have b e e n 
c o m p e l l e d to r e a c h a d i f ferent conc lus ion . 

380 . Fo r t h e above r e a s o n s , t he a p p l i c a n t G o v e r n m e n t r e q u e s t e d t he 
C o u r t to d e p a r t from t h e C o m m i s s i o n ' s finding a n d to ru l e t h a t t h e 
r e s p o n d e n t S t a t e , as a m a t t e r of law a n d p rac t i c e , v io la ted Ar t ic le 13 by 
r e a s o n of i ts fa i lure to p rov ide an effective r e m e d y before a n a t i o n a l 
a u t h o r i t y to t he Gypsy c o m m u n i t y a n d pol i t ical o p p o n e n t s of T u r k e y ' s 
policy in C y p r u s . 

3 8 1 . T h e C o m m i s s i o n cons ide r ed t h a t , g e n e r a l l y s p e a k i n g , t he 
r e m e d i e s p rov ided by t h e " T R N C " legal sys t em a p p e a r e d sufficient to 
p rov ide r e d r e s s aga ins t any a l l eged v io la t ion of C o n v e n t i o n r i g h t s in 
r e s p e c t of t h e g r o u p s a t i ssue a n d t h a t t he app l i can t G o v e r n m e n t h a d not 
s u b s t a n t i a t e d t h e i r a l l ega t ion c o n c e r n i n g t h e ex i s t ence of a p r a c t i c e of 
v io la t ing Ar t ic le 13. It t h u s conc luded t h a t t h e r e h a d b e e n no v io la t ion of 
Ar t ic le 13 d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n . 

382. T h e C o u r t recal ls t h a t , as r e g a r d s the i r a l l ega t ions c o n c e r n i n g 
poli t ical o p p o n e n t s (see p a r a g r a p h s 342-44 above) a n d t h e Gypsy 
c o m m u n i t y (see p a r a g r a p h s 349-50 above) , it cons ide red t h a t t he app l i can t 
G o v e r n m e n t h a d not succeeded in r e fu t ing t he r e s p o n d e n t G o v e r n m e n t ' s 
submiss ions in t he p roceed ings before t h e C o m m i s s i o n t h a t r e m e d i e s w e r e 
avai lable to aggr ieved individuals wi th in t he " T R N C " legal sys t em. T h e 
C o u r t was no t p e r s u a d e d t h a t any a t t e m p t to m a k e use of a r e m e d y was 
d o o m e d to fa i lure . O n t h a t accoun t , t he C o u r t could not accep t t he 
app l ican t G o v e r n m e n t ' s a l l ega t ion t h a t t h e r e was a n a d m i n i s t r a t i v e 
p rac t i ce of d e n y i n g r e m e d i e s to indiv iduals , in b r e a c h of Ar t ic le 13 of t h e 
C o n v e n t i o n . T h e ev idence before t he C o u r t in this connec t ion c a n n o t be 
said to prove beyond r e a s o n a b l e doub t t he ex i s t ence of a n y such p rac t i ce . 

383 . T h e C o u r t accord ing ly conc ludes t h a t no v io la t ion of Ar t ic le 13 of 
t h e C o n v e n t i o n has been e s t ab l i shed by r e a s o n of a fa i lure as a m a t t e r of 
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a d m i n i s t r a t i v e p r a c t i c e to s ecu re effective r e m e d i e s to T u r k i s h Cy p r i o t s 
l iving in n o r t h e r n Cyprus. 

VIII . A L L E G E D V I O L A T I O N S O F A R T I C L E S 1, 17, 18 A N D F O R M E R 
A R T I C L E 32 § 4 O F T H E C O N V E N T I O N 

384. T h e a p p l i c a n t G o v e r n m e n t r e q u e s t e d t h e C o u r t to find v io la t ions 
of Ar t i c les 1, 17, 18 a n d fo rmer Ar t ic le 32 § 4 of t h e C o n v e n t i o n . Ar t i c l e 1 
p rov ides : 

"The High Contract ing Parlies sliall secure to everyone within their jurisdiction tlic 
rights and freedoms defined in Section I of [the] Convention." 

F o r m e r Ar t ic le 32 § 4 of t he C o n v e n t i o n provides : 

"Tile High Contract ing Parties under take to regard as binding on them any decision 
which the Commit tee of Ministers may take in application of the preceding 
paragraphs ." 

385 . T h e a p p l i c a n t G o v e r n m e n t c o n t e n d e d t h a t , in view of t h e 
c o m p r e h e n s i v e a n d mass ive v io la t ions of t h e C o n v e n t i o n c o m m i t t e d by 
t h e r e s p o n d e n t S t a t e , it would be a p p r o p r i a t e in th is case for t he C o u r t 
to find a v io la t ion of Ar t i c l e 1. 

386. T h e a p p l i c a n t G o v e r n m e n t f u r t h e r s u b m i t t e d t h a t t he facts 
d isc losed t h a t t h e r e s p o n d e n t S t a t e in rea l i ty con t ro l l ed G r e e k - C y p r i o t 
p r o p e r t y in t h e n o r t h in p u r s u a n c e of a policy of e t h n i c c l eans ing . 
T h e r e s p o n d e n t S t a t e ' s r e s e t t l e m e n t p r o g r a m m e was also a c l ea r 
m a n i f e s t a t i o n of th is policy. H o w e v e r , t h e r e s p o n d e n t S t a t e s o u g h t t o 
concea l its rea l a im wi th r e f e r e n c e to t he l i m i t a t i o n s on r igh t s p e r m i t t e d 
u n d e r Ar t ic le 8 § 2 or Ar t ic le 1 of Pro tocol No . 1. T h e app l i can t 
G o v e r n m e n t s u b m i t t e d t h a t t h e r e s p o n d e n t S t a t e m u s t be cons ide r ed in 
t h e c i r c u m s t a n c e s to have v io la t ed Ar t i c les 17 a n d 18 of t he C o n v e n t i o n . 

387. T h e a p p l i c a n t G o v e r n m e n t finally s u b m i t t e d t h a t t h e r e s p o n d e n t 
S t a t e h a d failed to p u t a n e n d to t h e v io la t ions of t h e C o n v e n t i o n 
e s t a b l i s h e d in t he C o m m i s s i o n ' s 1976 r e p o r t as r e q u e s t e d in t he 
C o m m i t t e e of M i n i s t e r s ' decis ion of 21 O c t o b e r 1977 (see p a r a g r a p h 17 
above ) . T h e a p p l i c a n t G o v e r n m e n t s t a t e d t h a t t he C o u r t shou ld no t e a n y 
c o n t i n u i n g v io la t ions of the C o n v e n t i o n which it found h a d c o n t i n u e d a f te r 
t h a t dec is ion . T h e y also s u b m i t t e d t h a t t h e C o u r t shou ld cons ide r it to be 
a f u r t h e r a g g r a v a t i n g factor t h a t v io la t ions of t h e C o n v e n t i o n h a d 
c o n t i n u e d for m o r e t h a n t w e n t y yea r s a n d t h a t t h e r e s p o n d e n t S t a t e ' s 
official policy h a d d i rec t ly r e s u l t e d in v io la t ions a f te r t he C o m m i t t e e of 
M i n i s t e r s ' dec is ion . 

388 . T h e C o u r t cons ide r s t h a t it is u n n e c e s s a r y in t he c i r c u m s t a n c e s to 
e x a m i n e s e p a r a t e l y t h e s e c o m p l a i n t s . It f u r t h e r recal ls t h a t , r e g a r d i n g t h e 
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a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s u n d e r Ar t i c l e s 17 a n d 18, it r e a c h e d 
t h e s a m e conclus ion in t he c o n t e x t of s imi l a r a l l ega t i ons m a d e w i t h 
r e spec t to a l l eged i n t e r f e r e n c e s wi th t h e r i gh t s of G r e c k - C y p r i o t 
d i sp laced p e r s o n s ' p r o p e r t y (see p a r a g r a p h 206 above) . 

F O R T H E S E R E A S O N S , T H E C O U R T 

I. P R E L I M I N A R Y ISSUES 

1. Holds u n a n i m o u s l y t h a t it h a s j u r i s d i c t i o n to e x a m i n e t h e pre l iminary-
issues ra i sed in t he p r o c e e d i n g s before t he C o m m i s s i o n 
( p a r a g r a p h s 56-58) ; 

2. Holds u n a n i m o u s l y t h a t t he a p p l i c a n t G o v e r n m e n t have locus standi to 
b r ing t he app l i ca t ion ( p a r a g r a p h 62) ; 

3. Holds u n a n i m o u s l y t h a t t h e a p p l i c a n t G o v e r n m e n t have a l e g i t i m a t e 
legal i n t e r e s t in hav ing t h e m e r i t s of t he app l i ca t ion e x a m i n e d 
( p a r a g r a p h 68) ; 

4. Holds by s ix t een vo tes to one t h a t t h e facts c o m p l a i n e d of in t he 
app l i ca t i on fall w i th in t he " ju r i sd i c t i on" of T u r k e y w i th in t he m e a n i n g 
of Ar t ic le 1 of the C o n v e n t i o n a n d t h e r e f o r e en t a i l the r e s p o n d e n t 
S t a t e ' s respons ib i l i ty u n d e r t h e C o n v e n t i o n ( p a r a g r a p h 80); 

5. Holds by t e n vo tes to seven t h a t , for t h e p u r p o s e s of f o r m e r Ar t ic le 26 
( c u r r e n t Ar t i c l e 35 § 1) of t h e C o n v e n t i o n , r e m e d i e s ava i lab le in t h e 
" T R N C " m a y be r e g a r d e d as " d o m e s t i c r e m e d i e s " of t he r e s p o n d e n t 
S t a t e a n d t h a t t he q u e s t i o n of t h e effect iveness of t he se r e m e d i e s 
is to be cons ide r ed in t he specific c i r c u m s t a n c e s w h e r e it a r i ses 
( p a r a g r a p h 102); 

6. Holds u n a n i m o u s l y t h a t s i t u a t i o n s which e n d e d m o r e t h a n six m o n t h s 
before t h e d a t e of i n t r o d u c t i o n of t he p r e s e n t app l i ca t i on (22 M a y 
1994) fall ou t s ide t he scope of the C o u r t ' s e x a m i n a t i o n 
( p a r a g r a p h 104). 

II. A L L E G E D V I O L A T I O N S O F T H E R I G H T S O F G R E E K - C Y P R I O T 
M I S S I N G P E R S O N S A N D T H E I R RELATIVES 

1. Holds u n a n i m o u s l y t h a t t h e r e h a s b e e n no b r e a c h of Ar t i c l e 2 of t h e 
C o n v e n t i o n by r eason of an a l l eged viola t ion of a s u b s t a n t i v e 
ob l iga t ion u n d e r t h a t Ar t ic le in r e spec t of any of t h e mis s ing p e r s o n s 
( p a r a g r a p h 130). 
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2. Holds by s i x t e e n vo tes to one t h a t t h e r e has b e e n a c o n t i n u i n g v io la t ion 
of Ar t ic le 2 of t h e C o n v e n t i o n on a c c o u n t of t h e fa i lure of t h e 
a u t h o r i t i e s of t he r e s p o n d e n t S t a t e to c o n d u c t an effective 
inves t iga t ion in to t h e w h e r e a b o u t s a n d fa te of G r e e k - C y p r i o t m i s s ing 
p e r s o n s w h o d i s a p p e a r e d in l i f e - t h r e a t e n i n g c i r c u m s t a n c e s 
( p a r a g r a p h 136); 

3 . Holds u n a n i m o u s l y t h a t no b r e a c h of Ar t ic le 4 of t he C o n v e n t i o n h a s 
b e e n e s t ab l i shed ( p a r a g r a p h 141); 

4. Holds by s ix t een vo tes to one t h a t t h e r e has b e e n a c o n t i n u i n g viola t ion 
of Ar t ic le 5 of t h e C o n v e n t i o n by v i r t u e of t he fai lure of t h e a u t h o r i t i e s 
of t he r e s p o n d e n t S t a t e to c o n d u c t a n effective i nves t i ga t ion i n t o t h e 
w h e r e a b o u t s a n d fa te of t he G r e e k - C y p r i o t mis s ing p e r s o n s in r e spec t 
of w h o m t h e r e is a n a r g u a b l e c la im t h a t t h e y w e r e in T u r k i s h c u s t o d y 
a t t h e t i m e of t h e i r d i s a p p e a r a n c e ( p a r a g r a p h 150); 

5. Holds u n a n i m o u s l y t h a t no b r e a c h of Ar t ic le 5 of t he C o n v e n t i o n has 
b e e n e s t ab l i shed by v i r t u e of t h e a l l eged a c t u a l d e t e n t i o n of G r e e k -
Cypr io t m i s s ing p e r s o n s ( p a r a g r a p h 151); 

6. Holds u n a n i m o u s l y t h a t it is no t n e c e s s a r y to e x a m i n e t h e a p p l i c a n t 
G o v e r n m e n t ' s c o m p l a i n t s u n d e r Ar t i c les 3 , 6, 8, 13, 14 a n d 17 of t h e 
C o n v e n t i o n in r e spec t of t he G r e e k - C y p r i o t m i s s ing p e r s o n s 
( p a r a g r a p h 153); 

7. Holds by s ix t een vo tes to one t h a t t h e r e has b e e n a c o n t i n u i n g v io la t ion 
of Ar t i c l e 3 of t h e C o n v e n t i o n in r e spec t of t he re la t ives of t he G r e e k -
Cypr io t mis s ing p e r s o n s ( p a r a g r a p h 158); 

8. Holds u n a n i m o u s l y t h a t it is not n e c e s s a r y to e x a m i n e w h e t h e r 
Ar t i c les 8 a n d 10 of t he C o n v e n t i o n have b e e n v io la t ed in r e spec t of 
t h e r e l a t ives of t h e G r e e k - C y p r i o t m i s s ing p e r s o n s , hav ing r e g a r d to 
t h e C o u r t ' s conc lus ion u n d e r Ar t ic le 3 ( p a r a g r a p h 161). 

III . A L L E G E D V I O L A T I O N S O F T H E R I G H T S O F D I S P L A C E D 
P E R S O N S T O R E S P E C T F O R T H E I R H O M E A N D P R O P E R T Y 

1. Holds by s ix t een vo tes to o n e t h a t t h e r e has b e e n a c o n t i n u i n g viola t ion 
of Ar t ic le 8 of t h e C o n v e n t i o n by r e a s o n of t he refusal to al low t h e 
r e t u r n of any G r e e k - C y p r i o t d i sp l aced p e r s o n s to t h e i r h o m e s in 
n o r t h e r n C y p r u s ( p a r a g r a p h 175); 

2. Holds u n a n i m o u s l y t h a t , hav ing r e g a r d to its f inding of a c o n t i n u i n g 
v io la t ion of Ar t i c l e 8 of t h e C o n v e n t i o n , it is not n e c e s s a r y to e x a m i n e 
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w h e t h e r t h e r e has b e e n a f u r t h e r v io la t ion of t h a t Ar t i c l e by r e a s o n of 
t h e a l l eged m a n i p u l a t i o n of t he d e m o g r a p h i c a n d c u l t u r a l e n v i r o n m e n t 
of t he G r e e k - C y p r i o t d i sp laced p e r s o n s ' h o m e s in n o r t h e r n C y p r u s 
( p a r a g r a p h 1 76); 

3 . Holds u n a n i m o u s l y t h a t t h e app l i can t G o v e r n m e n t ' s c o m p l a i n t u n d e r 
Ar t ic le 8 of t h e C o n v e n t i o n c o n c e r n i n g the i n t e r f e r e n c e wi th t h e r igh t 
to r e spec t for family life on a c c o u n t of t h e refusal to al low the r e t u r n of 
a n y G r e e k - C y p r i o t d i sp l aced p e r s o n s to t he i r h o m e s in n o r t h e r n 
C y p r u s falls to be c o n s i d e r e d in t h e c o n t e x t of t h e i r a l l ega t i ons in 
r e spec t of t he living cond i t i ons of t h e K a r p a s G r e e k Cypr io t s 
( p a r a g r a p h 177); 

4. Holds by s i x t e e n vo tes to o n e t h a t t h e r e has b e e n a c o n t i n u i n g v io la t ion 
of Ar t ic le 1 of P ro toco l No . 1 by v i r t u e of t h e fact t h a t G r e e k - C y p r i o t 
owners of p r o p e r t y in n o r t h e r n C y p r u s a r e be ing d e n i e d access to a n d 
con t ro l , use a n d e n j o y m e n t of t h e i r p r o p e r t y as well as any 
c o m p e n s a t i o n for t he i n t e r f e r e n c e wi th t he i r p r o p e r t y r i gh t s 
( p a r a g r a p h 189); 

5. Holds by s i x t e e n vo tes to o n e t h a t t h e r e h a s b e e n a v io la t ion of Ar t i c l e 13 
of t he C o n v e n t i o n by r e a s o n of t he fa i lure to p rov ide to G r e e k Cy p r i o t s 
no t r e s id ing in n o r t h e r n C y p r u s any r e m e d i e s to c o n t e s t i n t e r f e r e n c e s 
w i t h t h e i r r i gh t s u n d e r Ar t ic le 8 of t h e C o n v e n t i o n a n d Ar t i c l e 1 of 
Pro tocol No . 1 ( p a r a g r a p h 194); 

6. Holds u n a n i m o u s l y t h a t it is not n e c e s s a r y to e x a m i n e w h e t h e r in th is 
case t h e r e h a s b e e n a v io la t ion of Ar t i c l e 14 of t h e C o n v e n t i o n t a k e n in 
con junc t ion wi th Ar t i c les 8 a n d 13 of t h e C o n v e n t i o n a n d Ar t ic le 1 of 
P ro toco l N o . 1, by v i r tue of t he a l l eged d i s c r i m i n a t o r y t r e a t m e n t of 
G r e e k C ypr io t s not r e s id ing in n o r t h e r n C y p r u s as r e g a r d s t h e i r 
r i g h t s to r e spec t for t h e i r h o m e s , to t h e peaceful e n j o y m e n t of t h e i r 
possess ions a n d to a n effective r e m e d y ( p a r a g r a p h 199); 

7. Holds u n a n i m o u s l y t h a t it is not necessa ry to e x a m i n e w h e t h e r t h e 
a l l eged d i s c r i m i n a t o r y t r e a t m e n t of G r e e k - C y p r i o t d i sp laced p e r s o n s 
a lso gives r ise to a b r e a c h of Ar t ic le 3 of t h e C o n v e n t i o n , hav ing 
r e g a r d to its conc lus ions u n d e r Ar t ic les 8, 13 a n d 14 of t he 
C o n v e n t i o n a n d Ar t ic le 1 of Protocol No . 1 ( p a r a g r a p h 203) ; 

8. Holds u n a n i m o u s l y t h a t it is not n e c e s s a r y to e x a m i n e s e p a r a t e l y t h e 
a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s u n d e r Ar t i c l e s 17 a n d 18 of t h e 
C o n v e n t i o n , hav ing r e g a r d to its f indings u n d e r Ar t ic les 8 a n d 13 of 
t h e C o n v e n t i o n and Ar t i c l e 1 of P ro toco l No. 1 ( p a r a g r a p h 206) . 
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IV. A L L E G E D V I O L A T I O N S ARISING O U T O F T H E LIVING 
C O N D I T I O N S O F G R E E K C Y P R I O T S IN N O R T H E R N C Y P R U S 

1. Holds by s ix t een vo tes to one t h a t no v iola t ion of Ar t ic le 2 of t h e 
C o n v e n t i o n has b e e n e s t a b l i s h e d by r e a s o n of an a l l eged p rac t i ce of 
d e n y i n g access to med ica l services to G r e e k Cy p r i o t s a n d M a r o n i t e s 
l iving in n o r t h e r n C y p r u s ( p a r a g r a p h 221) ; 

2. Holds by s i x t e e n vo tes to o n e t h a t t h e r e h a s b e e n no v io la t ion of Ar t i c l e 5 
of t h e C o n v e n t i o n ( p a r a g r a p h 227) ; 

3. Holds by e leven vo tes to six t h a t no v io la t ion of Ar t ic le 6 of t he 
C o n v e n t i o n has b e e n e s t ab l i shed in r e spec t of G r e e k Cy p r i o t s l iving in 
n o r t h e r n C y p r u s by r e a s o n of a n a l l eged p r a c t i c e of d e n y i n g t h e m a fair 
h e a r i n g by an i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l in t he d e t e r m i n a t i o n 
of t h e i r civil r i g h t s a n d ob l iga t ions ( p a r a g r a p h 240) ; 

4. Holds by s ix t een vo tes to o n e t h a t t h e r e has b e e n a v io la t ion of Ar t ic le 9 
of t h e C o n v e n t i o n in r e spec t of G r e e k Cy p r i o t s l iving in n o r t h e r n 
C y p r u s ( p a r a g r a p h 246) ; 

5. Holds u n a n i m o u s l y t h a t no v io la t ion of Ar t i c l e 9 of t h e C o n v e n t i o n has 
b e e n e s t ab l i shed in r e spec t of M a r o n i t e s living in n o r t h e r n C y p r u s 
( p a r a g r a p h 247) ; 

6. Holds by s ix t een vo tes to o n e t h a t t h e r e has b e e n a v io la t ion of Ar t ic le 10 
of t h e C o n v e n t i o n in r e spec t of G r e e k Cypr io t s living in n o r t h e r n C y p r u s 
in so far as school-books d e s t i n e d for use in t he i r p r i m a r y school w e r e 
sub jec ted to excessive m e a s u r e s of c e n s o r s h i p ( p a r a g r a p h 254) ; 

7. Holds u n a n i m o u s l y t h a t no v io la t ion of Ar t i c l e 1 1 of t h e C o n v e n t i o n has 
b e e n e s t ab l i shed by r e a s o n of a n a l l eged p r a c t i c e of d e n y i n g G r e e k 
C y p r i o t s living in n o r t h e r n C y p r u s t h e r igh t to f r eedom of assoc ia t ion 
( p a r a g r a p h 263) ; 

8. Holds u n a n i m o u s l y t h a t t h e a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t u n d e r 
Ar t i c l e 8 of t he C o n v e n t i o n in r e spec t of an a l leged p rac t i ce of 
r e s t r i c t i n g t h e p a r t i c i p a t i o n of G r e e k Cypr io t s l iving in n o r t h e r n 
C y p r u s in b i - c o m m u n a l or i n t e r - c o m m u n a l ev en t s falls to be 
cons ide r ed in t he c o n t e x t of t h e global a s s e s s m e n t of w h e t h e r or no t 
t h e r e has b e e n a v io la t ion of t h a t Ar t ic le ( p a r a g r a p h 262) ; 

9. Holds by s ix t een votes to o n e t h a t t h e r e h a s b e e n a c o n t i n u i n g violat ion 
of Ar t ic le 1 of Protocol No. 1 in r e spec t of G r e e k Cypr io t s living in 
n o r t h e r n C y p r u s in t h a t t he i r r igh t to t h e peaceful en joymen t of t h e i r 
possess ions was not s ecu red in case of t he i r p e r m a n e n t d e p a r t u r e f rom 
t h a t t e r r i t o r y a n d in t h a t , in case of d e a t h , i n h e r i t a n c e r igh t s of re la t ives 
living in s o u t h e r n C y p r u s w e r e no t r ecogn ised ( p a r a g r a p h s 269-70); 
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10. Holds u n a n i m o u s l y t h a t no viola t ion of Ar t ic le 1 of Pro tocol No . 1 has 
b e e n e s t a b l i s h e d by v i r t u e of an a l l eged p rac t i ce of failing to p r o t e c t 
t h e p r o p e r t y of G r e e k Cypr io t s living in n o r t h e r n C y p r u s a g a i n s t 
i n t e r f e r e n c e s by p r iva t e p e r s o n s ( p a r a g r a p h 272); 

1 1. Holds by s ix t een vo tes to o n e t h a t t h e r e has been a v io la t ion of Ar t ic le 2 
of Pro tocol N o . 1 in r e spec t of G r e e k Cy p r i o t s l iving in n o r t h e r n 
C y p r u s in so far as no a p p r o p r i a t e secondary-school facili t ies w e r e 
ava i lab le to t h e m ( p a r a g r a p h 280); 

12. Holds by s ix t een votes to o n e t h a t , from an overal l s t a n d p o i n t , t h e r e 
h a s b e e n a v io la t ion of t h e r ight of G r e e k Cypr io t s l iving in n o r t h e r n 
C y p r u s to r e spec t for t h e i r p r iva t e a n d family life a n d to r e spec t 
for t h e i r h o m e , as g u a r a n t e e d by Ar t ic le 8 of t he C o n v e n t i o n 
( p a r a g r a p h s 296 a n d 301); 

13. Holds u n a n i m o u s l y t h a t no v io la t ion of Ar t ic le 8 of t h e C o n v e n t i o n has 
b e e n e s t a b l i s h e d by r e a s o n of an a l l eged p rac t i ce of i n t e r f e r e n c e w i t h 
t h e r igh t of G r e e k C y p r i o t s living in n o r t h e r n C y p r u s to r e spec t for 
t he i r c o r r e s p o n d e n c e ( p a r a g r a p h 298); 

14. Holds u n a n i m o u s l y t h a t it is not n e c e s s a r y to e x a m i n e s e p a r a t e l y t h e 
a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t u n d e r Ar t ic le 8 of t he C o n v e n t i o n 
c o n c e r n i n g t he effect of t h e r e s p o n d e n t S t a t e ' s a l l eged co lon i sa t ion 
policy on t he d e m o g r a p h i c a n d c u l t u r a l e n v i r o n m e n t of t he G r e e k 
C y p r i o t s ' h o m e s , hav ing r e g a r d to its overal l a s s e s s m e n t of t he l a t t e r 
p o p u l a t i o n ' s living cond i t i ons u n d e r t h a t Ar t ic le ( p a r a g r a p h 301); 

15. Holds by s ix t een votes to o n e t h a t t h e r e h a s been a viola t ion of Ar t ic le 3 
of t he C o n v e n t i o n in t h a t t he G r e e k Cyp r i o t s l iving in t h e K a r p a s 
a r e a of n o r t h e r n C y p r u s have b e e n sub jec ted to d i s c r i m i n a t i o n 
a m o u n t i n g to d e g r a d i n g t r e a t m e n t ( p a r a g r a p h 311); 

16. Holds u n a n i m o u s l y t h a t it is not necessa ry to e x a m i n e w h e t h e r t h e r e has 
been a violat ion of Ar t ic le 14 of t he C o n v e n t i o n t a k e n in conjunct ion 
wi th Ar t ic le 3 in respec t of G r e e k Cypr io t s living in n o r t h e r n C y p r u s , 
hav ing r e g a r d to its f inding u n d e r Ar t ic le 3 ( p a r a g r a p h 3 15); 

17. Holds by fou r t een votes to t h r e e t h a t , hav ing r e g a r d to t he p a r t i c u l a r 
c i r c u m s t a n c e s of th is ca se , it is not n e c e s s a r y to e x a m i n e w h e t h e r 
t h e r e h a s b e e n a b r e a c h of Ar t ic le 14 of t h e C o n v e n t i o n t a k e n in 
con junc t ion wi th t he o t h e r re levant Ar t ic les ( p a r a g r a p h 317); 

18. Holds by e leven vo tes to six t h a t no v io la t ion of Ar t i c l e 13 of t he 
C o n v e n t i o n h a s been e s t ab l i shed by r e a s o n of the a l l eged a b s e n c e of 
r e m e d i e s in r e spec t of i n t e r f e r e n c e s by p r iva t e p e r s o n s wi th t h e r igh t s 
of G r e e k Cypr io t s living in n o r t h e r n C y p r u s u n d e r Ar t ic le 8 of t he 
C o n v e n t i o n a n d Ar t ic le 1 of Protocol No . 1 ( p a r a g r a p h 324); 
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19. Holds by s i x t e e n votes to o n e t h a t t h e r e has b e e n a v io la t ion of 
Ar t ic le 13 of t h e C o n v e n t i o n by r e a s o n of t h e a b s e n c e , as a m a t t e r of 
p r ac t i c e , of r e m e d i e s in r e spec t of i n t e r f e r e n c e s by t h e a u t h o r i t i e s 
w i t h t he r i gh t s of G r e e k Cypr io t s living in n o r t h e r n C y p r u s u n d e r 
Ar t i c les 3, 8, 9 a n d 10 of t h e C o n v e n t i o n a n d Ar t i c les 1 a n d 2 of 
Protocol No . 1 ( p a r a g r a p h 324) . 

V. A L L E G E D V I O L A T I O N O F T H E R I G H T O F D I S P L A C E D G R E E K 
C Y P R I O T S T O H O L D E L E C T I O N S 

Holds u n a n i m o u s l y t h a t it is not n e c e s s a r y to e x a m i n e w h e t h e r t h e 
facts disclose a v io la t ion of t h e r igh t of d i sp laced G r e e k Cy p r i o t s 
to hold free e lec t ions , as g u a r a n t e e d by Ar t i c l e 3 of Pro tocol N o . 1 
( p a r a g r a p h 327) . 

VI. A L L E G E D V I O L A T I O N S IN R E S P E C T O F T H E R I G H T S O F 
T U R K I S H C Y P R I O T S , I N C L U D I N G M E M B E R S O F T H E GYPSY 
C O M M U N I T Y , LIVING IN N O R T H E R N C Y P R U S 

1. Holds u n a n i m o u s l y t h a t it dec l ines j u r i s d i c t i o n to e x a m i n e those 
a spec t s of t he a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s u n d e r Ar t i c l e s 6, 8, 
10 a n d 11 of t h e C o n v e n t i o n in r e spec t of pol i t ical o p p o n e n t s of t h e 
r e g i m e in t h e " T R N C " as well as t h e i r c o m p l a i n t s u n d e r Ar t i c l e s 1 
a n d 2 of Pro toco l No . 1 in r e spec t of t h e T u r k i s h - C y p r i o t Gypsy 
c o m m u n i t y , wh ich w e r e he ld by the C o m m i s s i o n no t to be w i th in t h e 
scope of t h e case as d e c l a r e d admis s ib l e ( p a r a g r a p h 335) ; 

2. Holds u n a n i m o u s l y t h a t no v io la t ion of t he r i gh t s of T u r k i s h C y p r i o t s 
w h o a r e o p p o n e n t s of t h e r e g i m e in n o r t h e r n C y p r u s u n d e r Ar t i c les 3 , 
5, 8, 10 and 1 1 of t he C o n v e n t i o n has b e e n e s t ab l i shed by r e a s o n of a n 
a l l eged a d m i n i s t r a t i v e p r a c t i c e , i n c l u d i n g an a l l eged p rac t i ce of fai l ing 
to p r o t e c t t h e i r r i g h t s u n d e r t h e s e Ar t i c les ( p a r a g r a p h 348) ; 

3 . Holds by s ix t een vo tes to one t h a t no v io la t ion of t he r i gh t s of m e m b e r s 
of t h e T u r k i s h - C y p r i o t Gypsy c o m m u n i t y u n d e r Ar t i c les 3 , 5, 8 a n d 14 
of t h e C o n v e n t i o n has b e e n e s t ab l i shed by r e a s o n of a n a l l eged 
a d m i n i s t r a t i v e p r a c t i c e , i nc lud ing a n a l l eged p rac t i ce of fai l ing to 
p r o t e c t t h e i r r i gh t s u n d e r t h e s e Ar t i c les ( p a r a g r a p h 353) ; 

4. Holds by s i x t e e n vo tes to one t h a t t h e r e has b e e n a v io la t ion of Ar t i c l e 6 
of t he C o n v e n t i o n on a c c o u n t of t he legis la t ive p r a c t i c e of a u t h o r i s i n g 
t h e t r i a l of civi l ians by m i l i t a r y c o u r t s ( p a r a g r a p h 359) ; 



CYPRUS v. TURKEY JUDGMENT 105 

5. Holds u n a n i m o u s l y t h a t no v io la t ion of Ar t i c l e 10 of t h e C o n v e n t i o n has 
b e e n e s t ab l i shed by r e a s o n of an a l l eged p rac t i ce of r e s t r i c t i n g t he r igh t 
of T u r k i s h Cypr io t s l iving in n o r t h e r n C y p r u s to rece ive i n f o r m a t i o n 
t h r o u g h t h e G r e e k - l a n g u a g e p ress ( p a r a g r a p h 363) ; 

6. Holds u n a n i m o u s l y t h a t no v io la t ion of Ar t ic le 11 of t h e C o n v e n t i o n has 
b e e n e s t a b l i s h e d by r e a s o n of an a l l eged p rac t i ce of i n t e r f e r e n c e w i t h 
t h e r ight to f r eedom of assoc ia t ion or a s s e m b l y of T u r k i s h Cy p r i o t s 
living in n o r t h e r n C y p r u s ( p a r a g r a p h 371) ; 

7. Holds u n a n i m o u s l y t h a t no v io la t ion of Ar t ic le 1 of Pro tocol No . 1 has 
b e e n e s t a b l i s h e d by r e a s o n of a n a l leged a d m i n i s t r a t i v e p r ac t i c e , 
i nc lud ing a n a l leged p rac t i ce of fai l ing to s e c u r e e n j o y m e n t of t h e i r 
possess ions in s o u t h e r n C y p r u s to T u r k i s h Cy p r i o t s l iving in n o r t h e r n 
C y p r u s ( p a r a g r a p h 377) ; 

8. Holds by e leven votes to six t h a t no v io la t ion of Ar t ic le 13 of t h e 
C o n v e n t i o n has b e e n e s t ab l i shed by r e a s o n of an a l l eged p r a c t i c e of 
fai l ing to s ecu re effective r e m e d i e s to T u r k i s h Cypr io t s l iving in 
n o r t h e r n C y p r u s ( p a r a g r a p h 383) . 

VII. A L L E G E D V I O L A T I O N S O F O T H E R A R T I C L E S O F T H E 
C O N V E N T I O N 

Holds u n a n i m o u s l y t h a t it is not n e c e s s a r y to e x a m i n e s e p a r a t e l y t he 
a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s u n d e r Ar t i c l e s 1, 17, 18 a n d 
fo rmer Ar t ic le 32 § 4 of t he C o n v e n t i o n ( p a r a g r a p h 388) . 

VIII . T H E ISSUE O F A R T I C L E 41 O F T H E C O N V E N T I O N 

Holds u n a n i m o u s l y t h a t t h e issue of t he possible a p p l i c a t i o n of Ar t i c l e 41 
of the C o n v e n t i o n is not r e a d y for dec is ion a n d adjourns c o n s i d e r a t i o n 
thereof . 

D o n e in Eng l i sh a n d in F r e n c h , a n d de l ive red a t a pub l ic h e a r i n g in t he 
H u m a n R i g h t s Bui ld ing , S t r a s b o u r g , on 10 M a y 2 0 0 1 . 

M i c h e l e DE SALVIA 

R e g i s t r a r 

Luz ius WlLDHABER 
P r e s i d e n t 
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In a c c o r d a n c e w i t h Ar t ic le 45 § 2 of t h e C o n v e n t i o n a n d Ru le 74 § 2 of 
t h e R u l e s of C o u r t , t h e fol lowing s e p a r a t e op in ions a r e a n n e x e d to th is 
j u d g m e n t : 

(a) pa r t l y d i s s e n t i n g op in ion of M r s P a l m j o i n e d by M r J u n g w i e r t , 
M r Levi t s , M r P a n j l r u , M r Kovler a n d M r M a r c u s - H e l m o n s ; 

(b) pa r t l y d i s s e n t i n g op in ion of M r C o s t a ; 
(c) pa r t l y d i s s e n t i n g op in ion of M r F u a d ; 
(d) pa r t l y d i s s e n t i n g op in ion of M r M a r c u s - H e l m o n s . 

L .W. 
M . de S. 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E P A L M 
J O I N E D B Y J U D G E S J U N G W I E R T , L E V I T S , P A N T I R U , 

K O V L E R A N D M A R C U S - H E L M O N S 

W h i l e s h a r i n g mos t of t h e C o u r t ' s conc lus ions in th is c o m p l e x case , I 
feel obl iged to record my d i s sen t in r e spec t of one ma jo r i ssue: t he 
s ignif icance a t t a c h e d by t h e C o u r t to t he ex i s t ence of a sy s t em of 
r e m e d i e s w i th in t h e " T R N C " . I cons ide r t h e C o u r t ' s a p p r o a c h to th i s 
q u e s t i o n to be so mi sgu ided t h a t it t a i n t s t h e j u d g m e n t as a who le . For 
t h e r e a s o n s deve loped below, th is is especia l ly u n f o r t u n a t e s ince it w a s 
o p e n to t h e C o u r t to c a r r y ou t its t a sk by avo id ing this p a r t i c u l a r 
e n t a n g l e m e n t in a m a n n e r perfec t ly c o n s o n a n t wi th its p r inc ip les a n d its 
case- law. 

In Loizidou v. Turkey ( m e r i t s ) ( j u d g m e n t of 18 D e c e m b e r 1996, Reports of 
Judgments and Decisions 1996-VI) , t he C o u r t found t h a t Ar t ic le 159 of t h e 
f u n d a m e n t a l law was to be c o n s i d e r e d as invalid a g a i n s t t h e b a c k g r o u n d 
of t h e refusal of t h e i n t e r n a t i o n a l c o m m u n i t y to r e g a r d t h e " T R N C " as a 
S t a t e u n d e r i n t e r n a t i o n a l law. It did not " cons ide r it d e s i r a b l e , let a lone 
neces sa ry ... to e l a b o r a t e a g e n e r a l t h e o r y c o n c e r n i n g the lawfulness of 
legis la t ive a n d a d m i n i s t r a t i v e ac ts of t he ' T R N C ' " (p. 2231 , §§ 44-45) . 
T h e C o u r t was obviously c o n c e r n e d to l imit its r e a s o n i n g to w h a t was 
e s sen t i a l for t h e dec is ion of t h e case before it a n d to avoid s t r a y i n g in to 
a r e a s of p a r t i c u l a r complex i ty and del icacy c o n c e r n i n g the " l ega l i ty" of 
ac t s of an " o u t l a w " r e g i m e . It is my firm view t h a t t h e C o u r t shou ld be 
equa l ly careful in t he p r e s e n t case t o avoid e l a b o r a t i n g a g e n e r a l t h e o r y 
c o n c e r n i n g the val idi ty a n d effect iveness of r e m e d i e s in the " T R N C " , 
pa r t i cu l a r l y if it is to be bui l t a r o u n d t h e m i n i m a l i s t r e m a r k s of t h e 
I n t e r n a t i o n a l C o u r t of J u s t i c e (ICJ) in its Advisory O p i n i o n on N a m i b i a 
which the C o u r t in Loizidou saw fit no t to i n t e r p r e t or to exp l i ca t e a n y 
f u r t h e r t h a n necessa ry . 

Such a policy of jud ic i a l r e s t r a i n t in th is a r e a is s u p p o r t e d by t h r e e m a i n 
c o n s i d e r a t i o n s . In t he first p l ace , any c o n s i d e r a t i o n of r e m e d i e s gives rise 
to t h e obvious difficulty t h a t t h e e n t i r e cour t sy s t em in t h e " T R N C " 
der ives its legal a u t h o r i t y from c o n s t i t u t i o n a l provis ions whose val id i ty 
t he C o u r t c a n n o t recognise - for t h e s a m e r e a s o n s t h a t it could not 
recognise Ar t i c l e 159 in Loizidou - w i t h o u t con fe r r i ng a d e g r e e of 
l eg i t imacy on an e n t i t y from which the i n t e r n a t i o n a l c o m m u n i t y h a s 
w i t h h e l d r ecogn i t i on . A n i n t e r n a t i o n a l cou r t shou ld no t cons ide r i tself 
free to d i s r e g a r d e i t h e r t h e cons i s t en t p r a c t i c e of S t a t e s in this r e spec t or 
t h e r e p e a t e d calls of t h e i n t e r n a t i o n a l c o m m u n i t y not to fac i l i ta te t h e 
en t i t y ' s a s s e r t i o n of s t a t e h o o d . Secondly, t h e C o u r t c a n n o t e x a m i n e t h e 
r e m e d i e s of t h e " T R N C " in a v a c u u m , as if it w e r e a n o r m a l C o n t r a c t i n g 
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P a r t y , w h e r e it c a n be a s s u m e d t h a t c o u r t s a r e " e s t a b l i s h e d by l aw" or t h a t 
j u d g e s a r e i n d e p e n d e n t a n d i m p a r t i a l ( fai l ing ev idence to t h e c o n t r a r y ) . 
T o a t t r i b u t e legal va l id i ty to cou r t r e m e d i e s necessa r i ly involves t h e C o u r t 
t a k i n g a s t a n d on w h e t h e r t h e c o u r t s a r e " e s t a b l i s h e d by law" - s o m e t h i n g 
t h e C o u r t should avoid d o i n g if it is to r e spec t t he i l legal s t a t u s of t h e 
" T R N C " r e g i m e a n d the d e c l a r e d s t a n c e of t h e i n t e r n a t i o n a l c o m m u n i t y . 
It is t r u e t h a t t he concep t of " e s t a b l i s h e d by l aw" is a n a u t o n o m o u s o n e . 
H o w e v e r , t he C o u r t shou ld avoid p u t t i n g i tself in a pos i t ion w h e r e , for 
supposed ly l a u d a b l e r e a s o n s , it is t e m p t e d to fashion a s e m b l a n c e of 
legal i ty ou t of a c lear ly i l legal s i t u a t i o n . Th i rd ly , t he C o u r t shou ld 
c o n s t a n t l y b e a r in mind t h a t T u r k e y he r se l f does not c la im t h a t 
t he " r e m e d i e s " in q u e s t i o n a r e T u r k i s h r e m e d i e s , s ince t h e t h r u s t of h e r 
a r g u m e n t s t h r o u g h o u t this d i s p u t e is t h a t t h e " T R N C " is a n i n d e p e n d e n t 
S t a t e r e spons ib l e for t he o p e r a t i o n of i ts own legal s y s t e m . T h e C o u r t is 
t h u s con f ron ted wi th t he p a r a d o x t h a t in its s u b m i s s i o n s t h e r e s p o n d e n t 
S t a t e is a d v a n c i n g " r e m e d i e s " t h a t be long supposed ly to a n o t h e r legal 
s y s t e m . T h e ar t i f ic ia l i ty of this a p p r o a c h wh ich ref lec ts t h e rea l i ty t h a t 
t h e " T R N C " h a s no s t a n d i n g in t h e i n t e r n a t i o n a l c o m m u n i t y or i n d e e d 
before t h e C o u r t a n d is r e cogn i sed by T u r k e y a lone is, in itself, a r e a s o n 
for t h e C o u r t to exerc i se g r e a t c a u t i o n before giving a b r o a d ru l i ng on t h e 
s t a t u s of such " r e m e d i e s " u n d e r t he C o n v e n t i o n . 

O f cou r se , I accep t t h a t even in a s i t ua t i on of i l legal i ty it is c lear ly in t h e 
i n t e r e s t s of t h e i n h a b i t a n t s t h a t s o m e form of cour t sy s t em is set u p to 
e n a b l e bas ic eve ryday d i s p u t e s to be s e t t l e d by a sou rce of a u t h o r i t y . 
M o r e o v e r , it is not to be e x c l u d e d t h a t t h e dec is ions of such c o u r t s , 
p a r t i c u l a r l y in civil m a t t e r s - d ivorce , cus tody a r r a n g e m e n t s , c o n t r a c t s 
a n d t h e like - could be r ecogn i sed by t h e c o u r t s of o t h e r c o u n t r i e s . Such 
r e c o g n i t i o n h a s i n d e e d o c c u r r e d from t i m e to t i m e , n o t ab l y a f te r t h e 
s i t u a t i o n of i l legal i ty has e n d e d . Howeve r , it is prec ise ly b e c a u s e of t he 
i m p o r t a n c e of such a r r a n g e m e n t s for t h e local p o p u l a t i o n — if t he 
s i t u a t i o n p e r m i t s t h a t r e c o u r s e be h a d to t h e m — t h a t a n i n t e r n a t i o n a l 
cou r t should be r e l u c t a n t to v e n t u r e i n to any e x a m i n a t i o n of t h e i r 
lega l i ty un less it is s t r ic t ly n e c e s s a r y to do so. Any o t h e r a p p r o a c h m a y 
u l t i m a t e l y be h a r m f u l to t h e de facto u t i l i ty of such a sy s t em. For e x a m p l e , 
a finding of " i l lega l i ty" m a y d i s c o u r a g e t h e use of such fora t o s e t t l e 
d i s p u t e s . Equa l ly , a finding u p h o l d i n g t h e lawfulness of such 
a r r a n g e m e n t s in t h e p r e s e n t case could give rise to a call by t h e 
l e g i t i m a t e Cypr io t g o v e r n m e n t t h a t s u c h t r i b u n a l s be s h u n n e d by t h e 
G r e e k - C y p r i o t c o m m u n i t y so as no t to c o m p r o m i s e t he g o v e r n m e n t ' s 
i n t e r n a t i o n a l l y a s s e r t e d c la im of i l legal i ty . T h e C o u r t shou ld not a s s u m e 
too read i ly t h a t it is a c t i n g for t h e benef i t of t he local p o p u l a t i o n in 
a d d r e s s i n g the legal i ty of such a r r a n g e m e n t s . 

H o w e v e r , I shou ld e m p h a s i s e a t t he o u t s e t t h a t it does no t follow from 
m y a c c e p t a n c e of t h e u t i l i ty of a local cour t sy s t em t h a t th is C o u r t shou ld 
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r e q u i r e a p p l i c a n t s in n o r t h e r n C y p r u s c o m p l a i n i n g of h u m a n r igh t s 
v io la t ions to e x h a u s t t he se possible a v e n u e s of r e d r e s s — or t hose a v e n u e s 
which the C o u r t cons ide r s to be effective - before it has j u r i s d i c t i o n to 
e x a m i n e t h e i r c o m p l a i n t s . Episodic r ecogn i t i on by foreign cou r t s is o n e 
t h ing . T h e e x h a u s t i o n r e q u i r e m e n t is a n o t h e r . T o r e q u i r e those subjec t 
to t h e ex igenc ies of an occupy ing a u t h o r i t y to have r e c o u r s e to t h e c o u r t s 
as a p r e c o n d i t i o n to hav ing t h e i r c o m p l a i n t s of h u m a n r i g h t s v io la t ions 
e x a m i n e d by th is C o u r t is su re ly a n u n r e a l i s t i c p ropos i t i on given t h e 
obvious a n d jus t i f i ab le lack of conf idence in such a sy s t em of 
a d m i n i s t r a t i o n of j u s t i c e . 

In the p r e s e n t j u d g m e n t , t h e C o u r t unwisely e m b a r k s on the e l a b o r a t i o n 
of a g e n e r a l t h e o r y of r e m e d i e s in t h e " T R N C " c o n s t r u c t e d a r o u n d the 
br ief r e m a r k s of the ICJ in its Advisory O p i n i o n on N a m i b i a (see 
p a r a g r a p h s 89-102) a n d r e a c h e s t he g e n e r a l conclus ion in p a r a g r a p h 102 
t h a t "for t h e pu rpose s of f o rmer Ar t ic le 26 r e m e d i e s ava i lab le in 
n o r t h e r n C y p r u s m a y be r e g a r d e d as ' d o m e s t i c r e m e d i e s ' of t h e 
r e s p o n d e n t S t a t e " . Th i s gives r ise to two majo r difficulties. T h e first is t h a t 
such a theo ry in t h e p r e s e n t case is not a t all necessa ry s ince t he C o u r t does 
not in fact a t any s t age reject a c o m p l a i n t u n d e r f o rmer Ar t ic le 26 for fai lure 
to e x h a u s t d o m e s t i c r e m e d i e s ! It l imits i tself to u s ing t h e s e cons ide ra t i ons 
only indi rec t ly w h e n c o n s i d e r i n g t he effect iveness of r e m e d i e s from the 
s t a n d p o i n t of Ar t ic le 13 a n d t h e issue of official t o l e r a n c e as a n e l e m e n t 
of t h e concept of a d m i n i s t r a t i v e p rac t i ce . T h e fifth po in t of t he o p e r a t i v e 
provisions on p r e l i m i n a r y issues is t h u s bo th u n n e c e s s a r y a n d over -b road . 

M o r e i m p o r t a n t l y , such a g e n e r a l conclus ion has as a d i rec t c o n s e q u e n c e 
t h a t t h e E u r o p e a n C o u r t of H u m a n R i g h t s m a y recogn i se as legal ly valid 
decis ions of t h e " T R N C " c o u r t s a n d , implici t ly, t h e provis ions of t he 
C o n s t i t u t i o n i n s t i t u t i n g the cour t sy s t em. Such a n a c k n o w l e d g m e n t , 
n o t w i t h s t a n d i n g the C o u r t ' s c o n s t a n t a s s e r t i o n s to t h e co n t r a ry , can only 
serve to u n d e r m i n e t h e firm posi t ion t a k e n by t h e i n t e r n a t i o n a l 
c o m m u n i t y which , t h r o u g h t h e U n i t e d N a t i o n s Secur i ty Counc i l , h a s 
dec l a r ed t h e p r o c l a m a t i o n of t h e " T R N C ' s s t a t e h o o d "legal ly inval id" a n d 
which has s tood firm in w i t h h o l d i n g recogn i t ion from t h e " T R N C " . It 
a lso r u n s c o u n t e r t o t h e pos i t ion t a k e n by the C o m m i t t e e of M i n i s t e r s 
of t h e Counc i l of E u r o p e (see p a r a g r a p h 14 of t h e j u d g m e n t a n d 
p a r a g r a p h s 19-23 of t he Loizidou j u d g m e n t ) a n d to t h e t e r m s of va r ious 
r e so lu t ions ca l l ing upon S t a t e s "not t o faci l i ta te o r in a n y way assist t h e 
il legal secess ionis t e n t i t y " (see in p a r t i c u l a r p a r a g r a p h s 20 a n d 23 of t he 
Loizidou j u d g m e n t ) . It is m y view t h a t a n i n t e r n a t i o n a l cour t should be 
e x t r e m e l y h e s i t a n t before a d o p t i n g a posi t ion which goes so firmly a g a i n s t 
t h e g ra in of i n t e r n a t i o n a l p rac t i ce - pa r t i cu l a r ly w h e n th is is no t a t all 
necessa ry for the d isposal of t h e case before it. T h e cau t i ous posi t ion 
a d o p t e d by t h e C o u r t in p a r a g r a p h 45 of its Loizidou j u d g m e n t is a te l l ing 
e x a m p l e of t he wisdom of such a n a p p r o a c h . 
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I t r e m a i n s to exp l a in why it is not n e c e s s a r y for t h e C o u r t to e x p r e s s 
any view on t h e legal s ignif icance of t h e r e m e d i e s in n o r t h e r n C y p r u s 
in o r d e r to dec ide t h e p r e s e n t ca se . I p ropose to e x a m i n e in th is c o n t e x t 
t h e c o m p l a i n t s w h e r e t he C o u r t took in to accoun t t h e ex i s t ence of 
r e m e d i e s in o r d e r to r e a c h its conc lus ion - n a m e l y t hose u n d e r Ar t i c l e s 6 
a n d 13 as r e g a r d s t h e G r e e k - C y p r i o t c o m m u n i t y in n o r t h e r n C y p r u s 
( p a r a g r a p h s 233-40 and 324 of t he j u d g m e n t ) , c o m p l a i n t s c o n c e r n i n g 
T u r k i s h - C y p r i o t pol i t ical o p p o n e n t s a n d Gyps ies ( p a r a g r a p h s 342-53 of 
t h e j u d g m e n t ) a n d t h e a l l eged v io la t ion of Ar t i c l e 13 in r e spec t of t h e s e 
c o m p l a i n t s ( p a r a g r a p h s 378-83 of t h e j u d g m e n t ) . 

1. Articles 6 and 13 

T h e C o u r t r e a c h e s the conc lus ion t h a t no v io la t ion of Ar t i c l e 6 h a s b e e n 
e s t a b l i s h e d "by r e a s o n of a n a l l eged p r a c t i c e " as r e g a r d s t h e c l a im t h a t 
t h e m e m b e r s of t h e enc laved G r e e k - C y p r i o t p o p u l a t i o n w e r e d e n i e d t h e 
r igh t to have t h e i r civil r i gh t s a n d ob l iga t ions d e t e r m i n e d by i n d e p e n d e n t 
a n d i m p a r t i a l c o u r t s e s t ab l i shed by law ( p a r a g r a p h s 233-40 of t h e 
j u d g m e n t ) . In d o i n g so, it e n d o r s e d t h e C o m m i s s i o n ' s conc lus ion on t h e 
facts t h a t t h e r e was n o t h i n g in t he f r a m e w o r k of t he " T R N C " legal 
sy s t em to cas t d o u b t on t h e i n d e p e n d e n c e a n d i m p a r t i a l i t y of t he j u d g e s 
a n d t h a t t he c o u r t s func t ioned on the basis of t he d o m e s t i c law of t h e 
" T R N C " . 

A p a r t from t h e diff icult ies i n h e r e n t in t h e r ecogn i t i on of t he " T R N C " 
f r a m e w o r k which I have a l l u d e d to above , t h e conclus ion r e a c h e d si ts ill 
w i t h t h e C o u r t ' s g e n e r a l findings in r e spec t of t h e enc laved G r e e k - C y p r i o t 
c o m m u n i t y of m u l t i p l e g rave b r e a c h e s of t he provis ions of t h e C o n v e n t i o n 
(Ar t ic les 3, 9, 10 of t h e C o n v e n t i o n and Ar t i c l e s 1 a n d 2 of Pro tocol No . 1). 
T h e C o u r t accep t s t h a t t he enc laved G r e e k Cyp r i o t s a r e " compe l l ed to live 
in a hos t i le e n v i r o n m e n t in wh ich it is h a r d l y possible to lead a n o r m a l 
p r iva t e a n d family life" ( p a r a g r a p h 300) . It a l so finds t h a t th is p o p u l a t i o n 
is t he v ic t im of d i s c r i m i n a t o r y a n d d e g r a d i n g t r e a t m e n t based on e t h n i c 
or ig in , r a ce a n d re l ig ion a n d t h a t its m e m b e r s a r e c o m p e l l e d to live 
" i so l a t ed , r e s t r i c t e d in t h e i r m o v e m e n t s , con t ro l l ed a n d wi th no p r o s p e c t 
of r e n e w i n g or deve lop ing t h e i r c o m m u n i t y " ( p a r a g r a p h 309) . W h e n o n e 
s t a n d s away from t h e legal de ta i l s u p p o r t i n g t h e s e conc lus ions , t h e C o u r t 
a ccep t s t he g e n e r a l p i c t u r e of a d w i n d l i n g a n d aged c o m m u n i t y t h a t h a s 
b e e n sub jec t ed to a s u b s t a n t i a l r e d u c t i o n of t h e C o n v e n t i o n r igh t s of i ts 
m e m b e r s u n d e r co lour of a policy of e t h n i c s e p a r a t i o n . T h e C o u r t , 
f u r t h e r m o r e , a g r e e s wi th t h e o b s e r v a t i o n s of t h e U n i t e d N a t i o n s 
S e c r e t a r y - G e n e r a l t h a t t h e r e s t r i c t i o n s will have t h e inev i t ab le effect 
t h a t t he c o m m u n i t y will cease to exis t ( p a r a g r a p h 307) . 

In s u c h a c o n t e x t , is it r ea l i s t i c to say t h a t t h e m e m b e r s of th i s 
c o m m u n i t y have access to t h e c o u r t s in r e s p e c t of t he i r civil c la ims? Is it 
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1. t he Court has been informed of several successful court actions but it has no information 
at its disposal concerning the question of whether these judgments were actually enforced. 
The issue of enforcement, according to the applicant Government ' s submissions, is also 
linked to alleged intimidation by Turkish settlers (sec paragraph 229 of the judgment ) . 

a c red ib le p ropos i t i on t h a t t h e r e exis ts a h a v e n of j u r i d i c a l rel ief r e a d y a n d 
able to de fend the r i gh t s of th i s b e l e a g u e r e d p o p u l a t i o n n o t w i t h s t a n d i n g 
t h e e x i s t e n c e of an official policy of c o n t a i n m e n t a n d oppress ion? I would 
ve ry m u c h like to bel ieve t h a t t h e c o u r t s could a n d would funct ion in th i s 
m a n n e r bu t , in t h e a b s e n c e of s u b s t a n t i a l ev idence to t h e c o n t r a r y (as 
opposed to a few successful cour t j u d g m e n t s in pe r sona l - in ju ry or 
t r e s p a s s a c t i o n s ' ) , e x p e r i e n c e a n d c o m m o n sense t e a c h us t h a t t he c o u r t s 
a r e gene ra l l y power less in such a s i t ua t i on . It m u s t a lso be b o r n e in m i n d 
t h a t t h e i n h a b i t a n t s d u r i n g the per iod u n d e r c o n s i d e r a t i o n w e r e not 
p e r m i t t e d to t rave l m o r e t h a n t h r e e mi les from t h e i r h o m e s - a fact 
which is h a r d l y conducive to a des i re to have r e c o u r s e to the c o u r t s to 
se t t l e d i s p u t e s . It is t h u s a per fec t ly n a t u r a l a n d p r e d i c t a b l e s t a t e of 
affairs t h a t th is p o p u l a t i o n m a k e s no rea l use of t h e c o u r t sy s t em. 

T h e C o u r t m u s t have r e g a r d to t he g e n e r a l legal a n d pol i t ical c o n t e x t 
in wh ich r e m e d i e s o p e r a t e as well as t h e p e r s o n a l c i r c u m s t a n c e s of t h e 
c o m p l a i n a n t s (see Akdivar and Others v. Turkey, j u d g m e n t of 16 S e p t e m b e r 
\996, Reports 1996-IV, p. 1211, § 69) . It is m o r e in k e e p i n g w i t h t h e C o u r t ' s 
usua l a p p r o a c h to r e m e d i e s to conc lude t h a t w h e r e t h e r e is a p r a c t i c e of 
non -obse rvance of C o n v e n t i o n provis ions , in p u r s u a n c e of a p a r t i c u l a r 
policy of t h e S t a t e , r e m e d i e s will , as a c o n s e q u e n c e , be h a l f - h e a r t e d , 
i n c o m p l e t e or futile (see , mutatis mutandis, t h e C o m m i s s i o n ' s r e p o r t in t h e 
"Greek case", Y e a r b o o k 12, p . 194). T h i s conclus ion would also apply to t h e 
c o m p l a i n t u n d e r Ar t ic le 13 c o n c e r n i n g a l l eged i n t e r f e r e n c e s by p r i v a t e 
p e r s o n s wi th t h e r igh t s of G r e e k Cypr io t s in n o r t h e r n C y p r u s . Final ly , it 
is difficult to c o m p r e h e n d how it can be said to be for t h e benef i t of t h e 
local p o p u l a t i o n - in t he words of t he m u c h - r e l i e d u p o n s e n t e n c e in t h e 
Advisory O p i n i o n in the N a m i b i a case - to r e q u i r e m e m b e r s of t h e s e 
c o m m u n i t i e s to e x h a u s t t h e d o m e s t i c r e m e d i e s offered by the " T R N C " 
before t he C o u r t e x a m i n e s t h e i r c o m p l a i n t s of h u m a n r i g h t s v io la t ions . 

In conclus ion , t h e C o u r t o u g h t to have found a v io la t ion of th is 
provis ion as an inev i tab le c o n s e q u e n c e of i ts g e n e r a l a p p r a i s a l of t h e 
pl ight of th is c o m m u n i t y a n d left o p e n all issues c o n c e r n i n g t h e legal 
sy s t em of t h e " T R N C " . 

2. Complaints concerning Turkish-Cypriot political opponents and Gypsies 

T h e C o u r t re jec ts the a l l ega t ions of t h e ex i s t ence of a n a d m i n i s t r a t i v e 
p rac t i ce of a v io la t ion of t h e r i g h t s of b o t h of t h e above c a t e g o r i e s . I find it 
helpful to reca l l t h a t t he c o n c e p t of a d m i n i s t r a t i v e p r a c t i c e in t he case- law 
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of t h e C o n v e n t i o n i n s t i t u t i ons involves two d i s t inc t a n d c u m u l a t i v e 
e l e m e n t s : firstly, a r e p e t i t i o n of ac ts or " a n a c c u m u l a t i o n of iden t ica l or 
a n a l o g o u s b r e a c h e s which a r e sufficiently n u m e r o u s a n d i n t e r - c o n n e c t e d 
to a m o u n t no t m e r e l y to i so l a t ed inc iden t s or excep t i ons bu t to a p a t t e r n 
or s y s t e m " (see Ireland v. the United Kingdom, j u d g m e n t of 18 J a n u a r y 1978, 
Ser ies A no. 25 , p . 64, § 159). It a lso involves a c e r t a i n "official t o l e r a n c e " 
by S t a t e a u t h o r i t i e s on t h e bas is t h a t "it is inconce ivab le t h a t t he h i g h e r 
a u t h o r i t i e s of a S t a t e should be , or a t l eas t shou ld be e n t i t l e d to be , 
u n a w a r e of t h e ex i s t ence of such a p r a c t i c e " ( ibid.) . F u r t h e r m o r e , " u n d e r 
t h e C o n v e n t i o n those a u t h o r i t i e s a r e s t r ic t ly l iable for t he c o n d u c t of t h e i r 
s u b o r d i n a t e s ; t hey a r e u n d e r a d u t y to i m p o s e t he i r will on s u b o r d i n a t e s 
a n d c a n n o t s h e l t e r b e h i n d t h e i r inabi l i ty to e n s u r e t h a t it is r e s p e c t e d " 
( ib id . ) 1 . T h e C o u r t accep t s t he C o m m i s s i o n ' s conc lus ions t h a t t h e facts 
do no t s u p p o r t t he c la ims of such a g e n e r a l a n d w i d e s p r e a d i n t e r f e r e n c e 
wi th t h e r i gh t s of t h e m e m b e r s of t h e s e g r o u p s ( p a r a g r a p h s 342-53) . 
Accord ingly , it could not be said t h a t t h e first l i m b of o n e of t h e 
c o n s t i t u e n t e l e m e n t s of a d m i n i s t r a t i v e p r a c t i c e - n a m e l y a r e p e t i t i o n of 
ac t s — was p r e s e n t . H a v i n g r e a c h e d this conc lus ion , it is u n n e c e s s a r y to go 
f u r t h e r a n d dec ide t h a t m e m b e r s of t h e s e g r o u p s did not have r e c o u r s e to 
r e m e d i e s as t h e C o u r t h a s d o n e in p a r a g r a p h 352 of t h e j u d g m e n t . 
P r e s u m a b l y - a l t h o u g h it is not s t a t e d expressis verbis - t he C o u r t h a s 
m a d e r e f e r ence to r e m e d i e s in th is c o n t e x t w i t h a view to d e m o n s t r a t i n g 
t h a t t h e o t h e r r e q u i r e m e n t of a n a d m i n i s t r a t i v e p r ac t i c e , n a m e l y official 
t o l e r a n c e , was lack ing . H o w e v e r , to r e a c h the conc lus ion t h a t t h e r e was no 
p r a c t i c e , it is sufficient t h a t o n e of t h e r e q u i r e m e n t s - in th is case t h e 
fac tua l one - was lacking . H e r e aga in , t h e C o u r t is unwise ly go ing 
f u r t h e r t h a n is s t r ic t ly n e c e s s a r y to r e a c h its conc lus ion . 

3. Article 13 as regards the complaints of the Turkish-Cypriot community 

T h e C o u r t a lso accep t s t h e C o m m i s s i o n ' s finding in r e spec t of th i s 
p e r i p h e r a l c o m p l a i n t t h a t t h e r e exist effective r e m e d i e s before t h e 
c o u r t s of t h e " T R N C " in r e spec t of t h e g r i evances of t h e d i s s iden t a n d 
Gypsy c o m m u n i t y ( p a r a g r a p h s 378-83) . H e r e it m a y be q u e s t i o n e d 

I. The Commission has described the notion of official tolerance as follows: "By official 
tolerance is meant that though acts of tor ture and ill-treatment are plainly illegal, they are 
tolerated in the sense that the superiors of those immediately responsible, though cognisant 
of such acts, take no action to punish them or to prevent their repetition; or that higher 
authority, in face of numerous allegations, manifests indifference by refusing any adequate 
investigation of their t ru th or falsity, or that in judicial proceedings a fair hearing of such 
complaints is denied ... To this lat ter element, the Commission would add that any action 
taken by the higher authori ty must be on a scale which is sufficient to put an end to the 
repetit ion of acts or to interrupt the pa t te rn or system" {France, Norway, Denmark, Sweden and 
the Netherlands v. Turkey, nos. 9940-9944/82, Commission decision of 6 December 1983, 
Decisions and Reports 35, pp. 163-64, § 19; sec also the "Greek case", Yearbook 12, pp. 195-96). 
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w h e t h e r , hav ing ea r l i e r r e j ec t ed t he a l l ega t ions of an a d m i n i s t r a t i v e 
p rac t i ce of v io la t ion of t h e r i g h t s of t h e s e g r o u p s , it is a t all n e c e s s a r y to 
t h e n e x a m i n e t he f u r t h e r q u e s t i o n of w h e t h e r t h e r e ex i s t ed a p r a c t i c e of 
d e n y i n g t h e m effective r e m e d i e s . In m y view, this q u e s t i o n need only be 
looked a t if t h e ev idence a d d u c e d in s u p p o r t of t he p r a c t i c e gives r ise to a n 
a r g u a b l e c la im of t h e ex i s t ence of such a p r a c t i c e . B u t even if it d id , I 
cons ide r t h a t the b u r d e n r e s t s on t he r e s p o n d e n t G o v e r n m e n t to 
d e m o n s t r a t e , w i th r e f e r ence to dec ided cases , t h a t t h e s e g r o u p s h a d a 
rea l i s t i c possibi l i ty of b r i n g i n g successful cou r t ac t ions . In t he pol i t ical 
s i t u a t i o n o b t a i n i n g in t he " T R N C " , I a m not a t all convinced , for r e a s o n s 
s imi l a r to t hose set for th in t he con t ex t of Ar t ic le 6 above , t h a t t he cou r t 
sy s t em is c apab l e of af fording or would be p e r m i t t e d to afford r e m e d i e s to 
pol i t ical d i s s iden t s w h o call i n to q u e s t i o n t h e policy of e t h n i c s e p a r a t i o n 
on which t he en t i t y is c o n s t r u c t e d or to i m p o v e r i s h e d Gyps ie s living on t h e 
m a r g i n s of society. 

Accord ing ly , t h e p r o b l e m of r e m e d i e s could also have b e e n avoided in 
this con t ex t e i t h e r by f inding t h a t it was not n e c e s s a r y to e x a m i n e 
Ar t ic le 13 or , in t h e a l t e r n a t i v e , finding t h a t t h e r e was also a v io la t ion of 
t h a t provis ion on t he basis of t h e ineffec t iveness of r e m e d i e s - whi le 
l eav ing open t he q u e s t i o n of t h e i r legal i ty . 

Conclusion 

T h e C o u r t was unwise to follow the C o m m i s s i o n in e l a b o r a t i n g a 
g e n e r a l t heo ry c o n c e r n i n g t he val idi ty a n d effect iveness of r e m e d i e s in 
t h e " T R N C " . 

It h a s p e r h a p s lost s ight of t h e d i s a g r e e m e n t b e t w e e n t h e C o m m i s s i o n 
and C o u r t in Loizidou as to how to a p p r o a c h issues a r i s i n g ou t of T u r k e y ' s 
c o n t i n u i n g o c c u p a t i o n of n o r t h e r n C y p r u s . Sure ly in such a pol i t ical a r e a 
t h e C o u r t shou ld allow i tself to be g u i d e d by t h e firm - a n d u n r e l e n t i n g -
a p p r o a c h followed u p to t h e p r e s e n t day by t h e i n t e r n a t i o n a l c o m m u n i t y . 
As shown above , t h e a p p r o a c h t a k e n by t h e C o u r t w a s u n n e c e s s a r y to 
dec ide the issues p r e s e n t e d in this ease . In an inter-State case where 
i ssues a r i se which have imp l i ca t ions for t he i n t e r n a t i o n a l c o m m u n i t y a t 
l a rge in its r e l a t i ons wi th b o t h p a r t i e s a n d i n d e e d w i t h t h e C o u r t , t he 
pr inc ip le of j u d i c i a l r e s t r a i n t shou ld have b e e n given free re in as t h e 
C o u r t s u g g e s t e d in its r e m a r k s in Loizidou r e f e r r e d to above . I very m u c h 
r e g r e t t h a t a s i m i l a r m e a s u r e of c a u t i o n was not followed in th is case . 



111 CYPRUS v. TURKEY J U D G M E N T 

P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E C O S T A 

(Translation) 

1. T h e r e a r e only two po in t s (out of s o m e fifty o p e r a t i v e provis ions) on 
which I d i s a g r e e wi th the ma jo r i t y (wi th r e g a r d e i t h e r to t h e r e a s o n i n g or 
to t h e conc lus ion ) . T h e y c o n c e r n t h e re l ig ious d i s c r i m i n a t i o n a g a i n s t t h e 
G r e e k Cypr io t s l iving in t he K a r p a s reg ion a n d the v io la t ion of t h e r i g h t s 
of t h e T u r k i s h - C y p r i o t Gypsy c o m m u n i t y . 

2. As r e g a r d s t h e first po in t , I q u i t e u n d e r s t a n d why, hav ing found a 
v io la t ion of Ar t i c l e 3 of t h e C o n v e n t i o n a g a i n s t t he K a r p a s G r e e k 
C y p r i o t s , t h e ma jo r i ty does not cons ide r it n e c e s s a r y to e x a m i n e w h e t h e r 
t h e r e h a s a lso b e e n a v io la t ion of Ar t ic le 14 t a k e n in con junc t ion w i t h 
o t h e r provis ions . 

3. I a m , however , u n h a p p y t h a t t h a t conc lus ion was he ld also to app ly 
to Ar t i c l e 14 t a k e n in con junc t ion wi th Ar t i c l e 9. As a m a t t e r of g e n e r a l 
p r inc ip l e , t h e p r o h i b i t i o n on d i s c r i m i n a t i o n c o n t a i n e d in Ar t i c l e 14 
does no t a p p e a r to m e to be m a d e r e d u n d a n t by a m e r e finding t h a t a 
r igh t g u a r a n t e e d by the C o n v e n t i o n h a s b e e n v io la ted . For e x a m p l e , in 
Chassagnou and Others v. France ( [ G C ] , nos . 25088/94 , 28331/95 a n d 
28443 /95 , E C H R 1999-III) (a case in which I was in t h e minor i ty , bu t t h a t 
is a s e p a r a t e i s sue) , t h e C o u r t h a d no h e s i t a t i o n in finding a v io la t ion of 
Ar t i c l e 11 of t he C o n v e n t i o n a n d Ar t ic le 1 of P ro toco l N o . 1, t a k e n b o t h 
a lone a n d in con junc t ion wi th Ar t i c l e 14 of t he C o n v e n t i o n . For a n 
enc laved c o m m u n i t y l iving on an i s land divided a m o n g o t h e r t h i n g s 
a l o n g re l ig ious l ines a n d hav ing no f r eedom of m o v e m e n t (see 
p a r a g r a p h 245 of t h e i n s t a n t j u d g m e n t ) , it s e e m s to m e t h a t re l ig ious 
f r e e d o m is one of t h e mos t i m p o r t a n t f r e e d o m s a n d h a s , in t h e p r e s e n t 
ca se , b e e n in f r inged . For my p a r t , I see n o t h i n g illogical in those 
c i r c u m s t a n c e s in f inding v io la t ions of Ar t ic le 9 a n d of Ar t i c l e 9 t a k e n in 
con junc t ion wi th Ar t ic le 14. 

4. A d m i t t e d l y , it could be ob jec ted t h a t a finding of d i s c r i m i n a t o r y 
t r e a t m e n t se r ious e n o u g h to a m o u n t to i n h u m a n a n d d e g r a d i n g 
t r e a t m e n t p r o h i b i t e d by Ar t ic le 3 suffices. P e r h a p s . Bu t I a m not s u r e 
t h a t t h a t Ar t i c l e necessar i ly e n c o m p a s s e s eve ry th ing a n d t a k e s 
p r e c e d e n c e over all o t h e r v io la t ions . T h e C o n v e n t i o n c o n s t i t u t e s a who le , 
b u t t h a t does not m e a n t h a t a finding of one v io la t ion of t h e C o n v e n t i o n 
will r e l ea se t h e C o u r t f rom the ob l iga t ion to e x a m i n e w h e t h e r t h e r e have 
b e e n o t h e r s , save in e x c e p t i o n a l c i r c u m s t a n c e s w h e r e all t he va r ious 
c o m p l a i n t s a r i s e ou t of exac t ly t h e s a m e set of facts . 

5. As r e g a r d s t h e T u r k i s h Cypr io t s of Gypsy or ig in , t h e C o u r t finds in 
p a r a g r a p h 352 of t h e j u d g m e n t t h a t no p rac t i ce of d e n y i n g p r o t e c t i o n of 
t h e i r r i gh t s has b e e n e s t ab l i shed . H o w e v e r , t he C o m m i s s i o n found 
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n u m e r o u s v io la t ions of those r igh t s a n d n o t ed p a r t i c u l a r l y se r ious 
i nc iden t s (see p a r a g r a p h 54 of t h e j u d g m e n t ) . W i t h o u t r e p u d i a t i n g t h a t 
finding, t he C o u r t m e r e l y re l ies on t he fact t h a t t h e v ic t ims did not 
exerc i se any r e m e d i e s before t he local c o u r t s . Howeve r , su re ly a 
d i s t inc t ion shou ld be d r a w n b e t w e e n the i n f r i n g e m e n t of the v i c t i m s ' 
r igh t s a n d f r e e d o m s , which is u n d i s p u t e d , a n d t h e fact t h a t , r i gh t ly or 
wrongly , t h e v ic t ims did not be l ieve t h a t a n ac t ion in t h e c o u r t s would be 
feasible or effective. F u r t h e r , shou ld t h e i r fa i lure to b r i n g an ac t ion be 
e q u a t e d to a lack of ev idence of an a d m i n i s t r a t i v e p r a c t i c e , s o m e t h i n g 
which is in any event very difficult to prove and h a s b e e n only r a r e l y 
a c c e p t e d as s u b s t a n t i a t e d in t h e C o u r t ' s decis ions? 

6. T o m y m i n d , it would have b e e n s i m p l e r for t h e C o u r t to accep t t h e 
C o m m i s s i o n ' s findings a n d to d e e m t h e m a v io la t ion of t h e r i g h t s 
g u a r a n t e e d by t h e C o n v e n t i o n a n d t h e P ro toco l s t h e r e t o . Fo r t h a t 
r e a s o n , I did not vo t e in favour of t h a t o p e r a t i v e provis ion. 

7. As for t h e res t , a n d w i t h o u t de r iv ing any individual or collect ive self-
sa t i s fac t ion , I r ead i ly a g r e e w i t h t he g r o u n d s a n d o p e r a t i v e provis ions of 
th is i m p o r t a n t j u d g m e n t . 
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1. I vo ted a g a i n s t t he Finding of t h e ma jo r i ty of t h e C o u r t t h a t t h e r e 
h a d b e e n a c o n t i n u i n g v io la t ion of Ar t ic le 1 of P ro toco l No . 1 by t h e 
r e s p o n d e n t S t a t e by v i r t u e of t h e fact t h a t G r e e k - C y p r i o t o w n e r s of 
p r o p e r t y in n o r t h e r n C y p r u s w e r e b e i n g d e n i e d access to , a n d t h e r igh t 
to con t ro l a n d enjoy, t h e i r p r o p e r t y w i t h o u t c o m p e n s a t i o n for t he 
i n t e r f e r e n c e wi th t h e i r p r o p e r t y r i gh t s . U n l e s s t he C o u r t , as p r e s e n t l y 
c o n s t i t u t e d , was p e r s u a d e d t h a t t he j u d g m e n t of t h e ma jo r i t y in Loizidou 
was w r o n g , th i s dec is ion was to be e x p e c t e d . 

2. W i t h g r e a t r e spec t , in m y view t h e ma jo r i ty has not given sufficient 
w e i g h t to t h e c a u s e s a n d effects of t he ugly a n d c a t a s t r o p h i c even t s wh ich 
took p lace in C y p r u s b e t w e e n 1963 a n d 1974 (which l i te ra l ly t o re t h e 
i s land a p a r t ) or to d e v e l o p m e n t s t h a t have o c c u r r e d s ince , p a r t i c u l a r l y 
t h e i n v o l v e m e n t of t he U n i t e d N a t i o n s . I have found t h e r e a s o n i n g in 
s o m e of t he d i s s e n t i n g op in ions a n n e x e d to Loizidou v. Turkey ( m e r i t s ) 
( j u d g m e n t of 18 D e c e m b e r 1996, Reports of fudgments and Decisions 
1996-VI) cogen t a n d c o m p e l l i n g . T h e y s t r e s s t he u n i q u e and difficult 
f e a t u r e s of w h a t m i g h t be cal led t h e C y p r u s p r o b l e m . 

3. J u d g e B e r n h a r d t ( joined by J u d g e Lopes Rocha ) m a d e a n u m b e r of 
o b s e r v a t i o n s a b o u t t h e p r e s e n t s i t u a t i o n in C y p r u s a n d t h e effect t h a t it 
h a d on t h e issues before t h e C o u r t . H e sa id : 

" 1 . A unique fcalure of the present case is that it is impossible to separate the 
situation of the individual victim from a complex historical development and a no less 
complex current situation. The Court 's judgment concerns in reality not only 
Mrs Loizidou, but thousands or hundreds of thousands of Greek Cypriots who have (or 
had) property in northern Cyprus. It might also affect Turkish Cypriots who are 
prevented from visiting and occupying their property in southern Cyprus. It might 
even concern citizens of third countries who are prevented from travelling to places 
where they have property and houses. The factual border between the two parts of 
Cyprus has the deplorable and inhuman consequence that a great number of 
individuals arc separated from their property and their former homes. 

I have, with the majority of the judges in the Grand Chamber , no doubt that Turkey 
bears a considerable responsibilily for the present situation. But there arc also other 
actors and factors involved in the d rama. The coup d'etat of 1974 was the starting-point. 
It was followed by the Turkish invasion, the population transfer from north to south and 
south to north on the island, and other events. The proclamation of the so-called 
'Turkish Republic of Northern Cyprus' , not recognised as a State by the international 
community, is one of those events. The result of the different influences and events is 
the 'iron wall' which has existed now for more than two decades and which is supervised 
by United Nations forces. All negotiations or proposals for negotiations aimed at the 
unification of Cyprus have failed up to now. Who is responsible for this failure? Only-
one side? Is it possible to give a clear answer to this and several o ther questions and to 
draw a clear legal conclusion? 
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The case of Mrs Loizidou is not the consequence of an individual act of Turkish troops 
directed against her property or her freedom of movement, but it is the consequence of 
the establishment of the borderline in 1974 and its closure up to the present day." 

4. Af ter e x p l a i n i n g why he cons ide r ed t h a t t he p r e l i m i n a r y ob jec t ion 
ra i sed by the r e s p o n d e n t G o v e r n m e n t was s u s t a i n a b l e , J u d g e B e r n h a r d t 
w e n t on to say: 

" 3 . Even i l l had been able to follow the majority of the Court in this respect, I would 
still be unable to find a violation of Article 1 of Protocol No. 1. As explained above, the 
presence of Turkish troops in nor thern Cyprus is one element in an extremely complex 
development and situation. As has been explained and decided in the Loizidou judgment 
on the preliminary objections (23 March 1995, Series A no. 310), Turkey can be held 
responsible for concrete acts done in northern Cyprus by Turkish troops or officials. 
But in the present case, we arc confronted with a special situation: it is the existence of 
the factual border, protected by forces under United Nations command, which makes it 
impossible for Greek Cypriols to visit and to stay in their homes and on their property in 
the northern part of the island. The presence of Turkish troops and Turkey's support of 
the 'TRNC 1 are important factors in the existing situation; but I feel unable to base a 
judgment of the European Court of Human Rights exclusively on the assumption that 
the Turkish presence is illegal and that Turkey is therefore responsible for more or less 
everything that happens in nor thern Cyprus." 

5. I also a g r e e wi th t he d i s s e n t i n g op in ion of J u d g e P e l t i t i . Af te r 
s t a t i n g why he h a d b e e n in favour of a c c e p t i n g c e r t a i n p r e l i m i n a r y 
objec t ions ra i sed by T u r k e y , he obse rved : 

"Since 1974, the United Nations not having designated the intervention of 4'urkish 
forces in northern Cyprus as aggression in the international law sense, various 
negotiations have been conducted with a view to mediation by the United Nations, the 
Council of Europe and the European Union. Moreover, the Court did not examine the 
question whether that intervention was lawful (see paragraph 56 of the judgment ) . The 
decision to station international forces on the line separat ing the two communit ies 
made the free movement of persons between the two zones impossible, and 
responsibility for licit d u e s m i l lie with i In- Turkish Government alone. 

The Court ' s reference to the international community's views about the Republic ol 
Cyprus and the ' T R N C (sec paragraph 42 of the judgment) is not explained. But is it 
possible in 1996 to represent the views ofthis ' international community ' on the question 
as uncontested, given that the most recent resolutions of the United Nations General 
Assembly and Security Council go back several years and the Court had no knowledge of 
the missions of the international mediators? For the Court it would appear that only 
Turkey is 'accountable ' for the consequences of the 1974 conflict! In my opinion, a 
diplomatic situation of such complexity required a length)- and thorough investigation 
on the spot, conducted by a delegation of the Commission, of the role of the 
international forces and the administrat ion of justice, before the Court de termined 
how responsibility, in the form ol the jurisdiction referred to in Article 1 ol the 
Convention, should be a t t r ibuted." 

(J. In conclus ion J u d g e Pe t t i t i said: 

"Whatever the responsibilities assumed in 1974 at the time of the coup d'etat, or those 
which arose with the arrival of the Turkish troops in the same year, however hesitant the 
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international community lias been in a t tempt ing to solve the international problems 
over Cyprus since 1974, at the time when the ' T R N C was set up or at the time of 
Turkey's declaration to the Council of Europe, those responsibilities being of various 
origins and types, the whole problem of the two communit ies (which arc not national 
minorities as that te rm is understood in international law) has more to do with politics 
and diplomacy than with European judicial scrutiny based on the isolated case of 
Mrs Loizidou and her rights under Protocol No. 1. It is noteworthy that since 1990 
there has been no multiple inter-State application bringing the whole situation in 
Cyprus before the Court . That is eloquent evidence that the member States of the 
Council of Europe have sought to exercise diplomatic caution in the face of chaotic 
historical events which the wisdom of nations may steer in a positive direction." 

7. I a lso a g r e e wi th J u d g e Golct ikl i i ' s views in his d i s s e n t i n g op in ion . 

H e e m p h a s i s e d t h e fact t h a t t h e C o u r t was d e a l i n g w i t h a pol i t ical 

s i t u a t i o n a n d t h a t he did not find it poss ible to s e p a r a t e t he pol i t ical 

a s p e c t s of t h e case from its legal a s p e c t s . H e a g r e e d wi th J u d g e 

B e r n h a r d t ' s a p p r o a c h a n d t h e n r e m a r k e d : 

"The Cypriot conflict between the Turkish and Greek communit ies is mainly 
at t r ibutable to the 1974 coup d'etat, carried out by Greek Cypriots with the manifest 
intention of achieving union with Greece (enosis), which the Cypriot head of s tate at 
the time vigorously criticised before the international bodies. After this coup d'etat 
Turkey intervened to ensure the protection of the Republic of" Cyprus under the terms 
of a Treaty of Guaran tee previously concluded between three interested States (Turkey, 
the United Kingdom and Greece) which gave these States the right to intervene 
separately or jointly when the situation so required, and the situation did so require 
ult imately in July 1974, on account of the coup d'etat. In all of the above, incidentally, I 
make no mention of the bloody events and incidents wdiich had been going on 
continually since 1963. 

This implementat ion of a clause in the Trea ty of Guarantee changed the previously 
existing political situation and durably established the separation of the two 
communit ies which had been in evidence as early as 1963. 

After the establishment of the buffer-zone under the control of United Nations forces, 
movement from north to south and vice versa was prohibited and there was a population 
exchange with the common consent of the Turkish and Cypriot authori t ies under which 
eighty thousand Turkish Cypriots moved from southern to nor thern Cyprus." 

8. J u d g e s Go lcuk lu a n d P e t t i t i m a d e o t h e r o b s e r v a t i o n s a b o u t t he 

p r e s e n t s i t u a t i o n in C y p r u s wi th which I respect fu l ly a g r e e . I t h ink t h a t 

t hey a r e r e l evan t to t he issue before us even t h o u g h m a d e at t h e j u s t 

sa t i s fac t ion s t a g e {Loizidou v. Turkey (Ar t ic le 50 ) , j u d g m e n t of 28 J u l y 

1 9 9 8 , ^ o * 1998-1V). 

J u d g e Golcuk lu said: 

" 3 . This Loizidou case is not an isolated case concerning the applicant alone (the 
intervention of the Greek Cypriot administrat ion is manifest proof of that ) ; it concerns 
on the contrary all the inhabitants of the island, whether ofTurkish or Greek origin, who 
were displaced following the events of 1974, a fact which should cause no surprise. 
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Al the heart of the Loizidou v. Turkey case lies the future political s tatus of a State 
that has unfortunately disappeared, a question to which all the international political 
bodies ( the United Nations, the European Union, the Council of Europe, etc.) a rc now-
seeking an answer. A epiestion of such importance can never be reduced purely and 
simply to the concept of the right of property and thus settled by application of a 
(lonvention provision which was never intended to solve problems m i 1 his scale." 

J u d g e P e t t i t i obse rved : 

"My votes in the First two judgments were prompted by the political situation in 
Cyprus and my interpretat ion of international law. The fact that an international force 
controls the 'green line' and prohibits the free movement of persons from one zone to 
the other and access to property in another zone should in my opinion have been taken 
into account by the Court . Cur ren t political developments show that the problem of 
Cyprus unfortunately goes well beyond the dimensions of a mere lawsuit." 

9. In my op in ion , e v e r y t h i n g t h a t was said in t h e p a s s a g e s from the 
d i s s e n t i n g op in ions I have q u o t e d is a p t , mutatis mutandis, w h e n t h e issue 
before us falls t o b e c o n s i d e r e d . N o t h i n g h a s h a p p e n e d s ince t h e Loizidou 
case was d e c i d e d t h a t would r e n d e r t hose obse rva t i ons u n t e n a b l e or 
i r r e l evan t . 

10. T h e n e t t l e m u s t be g r a s p e d . T h e C o u r t ' s ma jo r i ty j u d g m e n t m u s t 
m e a n t h a t un le s s every Cypr io t who wishes to recover possess ion of his or 
he r p r o p e r t y is a l lowed to do so, c ross ing t he U N - c o n t r o l l e d buffer-zone as 
m a y be necessa ry , i m m e d i a t e l y a n d before a so lu t ion to t h e C y p r u s 
p r o b l e m has b e e n found, t h e r e will be a v io la t ion of C o n v e n t i o n r igh t s in 
r e spec t of t h e p e r s o n whose wish is d e n i e d . As m a t t e r s s t a n d today ( and 
sadly, have s tood for over a q u a r t e r of a c e n t u r y ) could a n y o n e , a r m e d wi th 
his t i t l e d e e d , go u p to a un i t of t he U N p e a c e - k e e p i n g force a n d d e m a n d 
t h e r igh t to cross t he buffer -zone to r e s u m e possess ion of his or h e r 
p rope r ty? W h o would police t he o p e r a t i o n ? W h a t m i g h t be t he a t t i t u d e of 
a n y p r e s e n t occup ie r of t h e p r o p e r t y in q u e s t i o n ? W o u l d no t se r ious 
b r e a c h e s of t he peace inev i tab ly occur? W h o would enforce any evic t ion 
which was n e c e s s a r y to al low t h e r e g i s t e r e d o w n e r to r e t a k e possess ion? 

1 1. If c o n s i d e r a t i o n s of th is kind a r c r e l evan t ( and I do not see how 
they c a n be b r u s h e d as ide) t h e n , it s e e m s to m e , it m u s t be a c k n o w l e d g e d 
t h a t in p r e s e n t - d a y C y p r u s it is s imply not rea l i s t i c to allow every 
d i spossessed p r o p e r t y o w n e r to d e m a n d t he i m m e d i a t e r ight to r e s u m e 
possess ion of his or he r p r o p e r t y w h e r e v e r it l ies. In m y op in ion , t h e s e 
p r o b l e m s a r e not o v e r c o m e by giving such p e r s o n s t he solace of a n a w a r d 
of c o m p e n s a t i o n a n d / o r d a m a g e s b e c a u s e t h e i r p r o p e r t y r i gh t s c a n n o t , for 
p rac t i ca l r e a s o n s , be r e s t o r e d t o t h e m . T h e full i m p a c t of t h e ma jo r i ty 
dec is ion m u s t be con f ron ted : it goes far beyond m a t t e r s of c o m p e n s a t i o n 
a n d c o n d e m n a t i o n . 

12. E v e n t s over t he pas t t h i r t y yea r s or so have shown t h a t d e s p i t e t he 
d e v o t e d a n d u n r e m i t t i n g efforts of t he U n i t e d N a t i o n s ( t h r o u g h 
successive ho lde r s of t he office of S e c r e t a r y - G e n e r a l a n d m e m b e r s of 
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t h e i r staff) , o t h e r o r g a n i s a t i o n s a n d f r iendly g o v e r n m e n t s , a so lu t ion 

a c c e p t a b l e to b o t h s ides h a s not b e e n found. T h i s is su re ly a n ind ica t ion 

of t he c o m p l e x i t y a n d difficulty of t h e C y p r u s p r o b l e m . T h e s e efforts 

c o n t i n u e : ta lks w e r e in p r o g r e s s in New York as t he C o u r t was s i t t ing . 

13. Sadly , it m a y be t h a t w h e n a so lu t ion is u l t i m a t e l y found it will be 

o n e t h a t fails to satisfy t h e u n d e r s t a n d a b l e des i re of every Cypr io t t o 

r e t u r n to his o r h e r h o m e a n d fields, e tc . T h e S e c r e t a r y - G e n e r a l , looking 

a h e a d , has rea l i s t ica l ly faced th is possibi l i ty. For e x a m p l e , as long a g o as 

1992, he inc luded th is p a r a g r a p h in his Set of I dea s : 

"Other areas under Greck-Cypriot and Turkish-Gypriot administrat ion. Each 
community will establish an agency to deal with all mat te rs related to displaced 
persons. The ownership of the property of displaced persons, in respect of which those 
persons seek compensation, will be transferred to the ownership of the community in 
which the property is located. To this end, all titles of properties will be exchanged on 
a global communal basis between the two agencies at the 1974 value plus inflation. 
Displaced persons will be compensated by the agency of their community from funds 
obtained from the sale of the properties transferred to the agency, or through the 
exchange of property. The shortfall in funds necessary for compensation will be 
covered by the federal government from a compensation fund obtained from various 
possible sources such as windfall taxes on the increased value of transferred properties 
following the overall agreement , and savings from defence spending. Government and 
international organisations will also be invited to contribute to the compensation fund. 
In this connection, the option of long-term leasing and other commercial a r rangements 
may also be considered. 

Persons from both communities who in 1974 resided and/or owned property in the 
federated State administered by the other community or their heirs will be able to file 
compensation claims. Persons belonging to the Turkish-Gypriot community who were 
displaced after December 1963 or their heirs may also file claims." 

14. M o r e r ecen t ly , t he S e c r e t a r y - G e n e r a l i ssued a s t a t e m e n t to each 

s ide (which was pub l i shed in t h e p ress ) a t t h e N o v e m b e r 2000 r o u n d of 

p r o x i m i t y ta lks in G e n e v a . H i s s t a t e m e n t inc ludes t h e following 

p a r a g r a p h : 

"Concerning property, we must recognise that there are considerations of 
international law to which we must give weight. The solution must withstand legal 
challenge. The legal rights which people have to their property must be respected. At 
the same t ime, I believe that a solution should carefully regulate the exercise of these 
rights so as to safeguard the character of the 'component States ' . Meeting these 
principles will require an appropriate combination of re ins ta tement , exchange and 
compensation. For a period of time to be established by agreement , there may be 
limits on the number of Greek Cypriots establishing residence in the north and 
Turkish Cypriots establishing residence in the south. It is worth mentioning in this 
context that the criteria, form and nature of regulation of property rights will also 
have a bearing on the extent of territorial adjustment, and vice versa." 

15. I was no t sa t isf ied t h a t t h e a p p l i c a n t G o v e r n m e n t h a d e s t a b l i s h e d 

t h a t T u r k e y was r e spons ib l e for t h e a l l eged v io la t ions in r e l a t i on to G r e e k -

Cypr io t owne r s of p r o p e r t y . 
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16. I a m also not able to a g r e e wi th t he dceis ion of t he major i ty of my 
co l l eagues r e g a r d i n g the a l l eged v io la t ions which r e l a t e to G r e e k - C y p r i o t 
mis s ing p e r s o n s a n d t h e i r r e l a t ives . Like t he C o m m i s s i o n , t he ma jo r i ty 
h a s c o n c l u d e d t h a t t h e facts d id not d isc lose a s u b s t a n t i v e v io la t ion of 
Ar t ic le 2 s ince t he ev idence was insufficient to es tab l i sh T u r k e y ' s 
respons ib i l i ty for t h e d e a t h s of any of t he mi s s ing p e r s o n s . T h e ma jo r i ty 
a lso a c c e p t e d t h e f inding of t he C o m m i s s i o n t h a t n o t h i n g in t he ev idence 
s u p p o r t e d t h e a s s u m p t i o n t h a t any of t h e mi s s ing p e r s o n s w e r e still in 
T u r k i s h cus tody d u r i n g t h e r e l evan t pe r iod in cond i t i ons which offended 
Ar t ic le 4: t h u s a b r e a c h of t h a t Ar t ic le had not b e e n e s t ab l i shed . 

17. H o w e v e r , t h e ma jo r i t y d e c i d e d t h a t a c o n t i n u i n g viola t ion of 
Ar t i c l e 5 h a d b e e n shown b e c a u s e t h e T u r k i s h a u t h o r i t i e s h a d failed to 
conduc t an effective i nves t i ga t i on i n t o t h e fate of miss ing p e r s o n s in 
r e spec t of w h o m t h e r e was a n a r g u a b l e c la im t h a t t h e y w e r e in T u r k i s h 
cus tody a t t h e t i m e of t he i r d i s a p p e a r a n c e . T h e y a g r e e d wi th t he 
C o m m i s s i o n t h a t this ob l iga t ion had not b e e n d i s c h a r g e d t h r o u g h 
T u r k e y ' s c o n t r i b u t i o n t o t h e i nves t i ga to ry work of t h e C o m m i t t e e on 
M i s s i n g P e r s o n s ( C M P ) . 

18. F u r t h e r , t h e y he ld t h a t s ince T u r k e y h a d failed to m a k e t h e 
neces sa ry inves t iga t ions a n d t h u s h a d given no i n f o r m a t i o n a b o u t t h e 
fa te of t he mi s s ing p e r s o n s , t he i r r e la t ives h a d b e e n sub jec ted to 
i n h u m a n t r e a t m e n t of t h e kind p rosc r ibed by Ar t ic le 3 . 

19. A g r e a t dea l of m a t e r i a l was before t h e C o m m i s s i o n a n d t h e C o u r t 
abou t the f o r m a t i o n , r e spons ib i l i t i e s a n d work of t he C M P . A full 
s u m m a r y of all th i s is in t h e C o m m i s s i o n ' s r e p o r t . T h e U N G e n e r a l 
Assembly ca l led for t h e e s t a b l i s h m e n t of a n inves t iga to ry body to resolve 
the cases of m i s s ing p e r s o n s from bo th c o m m u n i t i e s . T h e G e n e r a l 
Assembly r e q u e s t e d t he S e c r e t a r y - G e n e r a l to s u p p o r t t he e s t a b l i s h m e n t 
of such a body wi th t he p a r t i c i p a t i o n of t he I n t e r n a t i o n a l C o m m i t t e e of 
t h e Red C r o s s ( I C R C ) "which would be in a pos i t ion to func t ion 
impar t i a l l y , effectively a n d speedi ly so as to resolve t h e p r o b l e m w i t h o u t 
u n d u e de lay" . 

20. E v e n t u a l l y it was d e c i d e d t h a t t h e C M P s h o u l d c o m p r i s e t h r e e 
m e m b e r s : r e p r e s e n t a t i v e s from the G r e e k a n d t h e T u r k i s h s ide a n d a 
r e p r e s e n t a t i v e of t he S e c r e t a r y - G e n e r a l n o m i n a t e d by the I C R C . W h a t 
s e e m s c lea r is t h a t t he U n i t e d N a t i o n s , for obvious r e a s o n s , env i saged a 
body t h a t would p e r f o r m its sad a n d difficult task object ively a n d w i t h o u t 
b ias . T h e U N ' s call was m e t by t h e compos i t i on of t h e C M P . Very wisely, if 
I m a y say so, t he I C R C was to be involved so t h a t i ts r e sou rce s a n d wide 
e x p e r i e n c e in t he of ten h e a r t - b r e a k i n g task involved could be cal led upon . 

2 1 . Since t h e C M P was se t u p , I have s e e n n o t h i n g to s u g g e s t t h a t t h e 
S e c r e t a r y - G e n e r a l , t he I C R C o r any o t h e r o r g a n i s a t i o n such as t he U N 
W o r k i n g G r o u p on Enforced a n d Involi i i i tarv D i s a p p e a r a n c e s ( G e n e v a ) 
c o n t e m p l a t e d t h a t a u n i l a t e r a l inves t iga t ion by T u r k e y , t h e S t a t e a g a i n s t 
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which t h e mos t se r ious a l l ega t i ons abou t t h e t r e a t m e n t a n d fate of t he 
mi s s ing p e r s o n s c o n t i n u e to be m a d e , would satisfy a n y o n e . A n d , of 
c o u r s e , t he a d v a n t a g e of t h e C M P was t h a t it wou ld i nves t i ga t e t h e 
d i s a p p e a r a n c e s of T u r k i s h - C y p r i o t mis s ing p e r s o n s too , as t h e U N c lea r ly 
h a d in m i n d . 

22. T u r k e y ' s s t a n d on the whole issue of t he m i s s i n g p e r s o n s is well 
known . I have s e e n no ev idence t h a t T u r k e y has re fused to c o o p e r a t e 
wi th t h e C M P or o b s t r u c t e d its work . If t h e T e r m s of R e f e r e n c e , t h e 
R u l e s or the G u i d e l i n e s t h a t govern t h e way t h a t t h e C M P o p e r a t e s a r e 
unsa t i s f ac to ry , t h e s e can be a m e n d e d w i t h good will a n d the h e l p of t he 
S e c r e t a r y - G e n e r a l . I a m no t ab le to a g r e e wi th m y co l l eagues t h a t t he 
C M P p r o c e d u r e s a r e not of t h e m s e l v e s sufficient to m e e t t h e s t a n d a r d of 
a n effective i nves t i ga t ion r e q u i r e d by Ar t i c l e 2. As t h e app l i cab le R u l e s 
a n d G u i d e l i n e s , r e a d wi th t h e T e r m s of R e f e r e n c e , have d e v e l o p e d , b o t h 
s ides giving t h e i r u n g r u d g i n g c o o p e r a t i o n to t he C M P , an effective 
i n v e s t i g a t i n g t e a m h a s b e e n c r e a t e d . T h a t t h e C M P w a s t h e a p p r o p r i a t e 
body to m a k e t h e n e c e s s a r y i nves t i ga t ions was a c k n o w l e d g e d by t h e U N 
W o r k i n g G r o u p on E n i o r c e d a n d I n v o l u n t a r y D i s a p p e a r a n c e s . 

23 . A p a r t f rom the r e l i ance by T u r k e y on the e s t a b l i s h m e n t a n d 
respons ib i l i t i e s of t h e C M P which I cons ide r was jus t i f i ed , in m y 
respec t fu l op in ion t h e ma jo r i ty of t he C o u r t h a s no t g iven effect t o t h e 
r e l e v a n t p a r t of t h e d e c l a r a t i o n by which T u r k e y s u b m i t t e d to t h e 
c o m p u l s o r y j u r i s d i c t i o n of t he C o u r t . J u r i s d i c t i o n was a c c e p t e d in 
r e l a t i on to " m a t t e r s ra ised in r e spec t of facts wh ich have o c c u r r e d 
s u b s e q u e n t to [ 2 2 J u l y 1990]" . 

24. T h e c o n c e p t of c o n t i n u i n g v io la t ions is well e s t a b l i s h e d a n d r ead i ly 
u n d e r s t o o d . In a s i m p l e case , for e x a m p l e , w h e r e a p e r s o n h a s b e e n 
a r r e s t e d a n d d e t a i n e d i l legally, it does not m a t t e r t h a t his o r ig ina l 
d e t e n t i o n took place before t h e r e s p o n d e n t was subject to t h e 
C o n v e n t i o n (or even before t h e C o n v e n t i o n p r o h i b i t i n g t h e v io la t ion 
c a m e i n t o force) . T h e C o u r t will have j u r i s d i c t i o n to e x a m i n e a n d 
a d j u d i c a t e on t h e legal i ty of his d e t e n t i o n provided he is still u n d e r 
d e t e n t i o n a t t h e m a t e r i a l t i m e . 

25 . H e r e t h e posi t ion is not s i m p l e . T h e even t s wh ich t h e major i ty of 
t h e C o u r t he ld to have given r ise to a n ob l iga t ion to conduc t effective 
i nves t i ga t i ons o c c u r r e d in J u l y a n d A u g u s t 1974. T h i s w a s s o m e fifteen 
yea r s before t he o p e r a t i v e d a t e of T u r k e y ' s d e c l a r a t i o n . N e i t h e r t h e 
C o m m i s s i o n no r t h e C o u r t found sufficient ev idence to hold t h a t t h e 
m i s s i n g p e r s o n s w e r e still in t he cus tody of t h e T u r k i s h a u t h o r i t i e s a t t h e 
r e l e v a n t t i m e . In my op in ion , it c a n n o t be r igh t to t r e a t t h e C o n v e n t i o n 
ob l iga t i on wh ich a r i s e s in c e r t a i n c i r c u m s t a n c e s to c o n d u c t a p r o m p t a n d 
effective i nves t i ga t ion as hav ing p e r s i s t e d for fifteen yea r s a f te r t he ev en t s 
wh ich r e q u i r e d inves t iga t ion so t h a t , w h e n T u r k e y did b e c o m e b o u n d by 
t h e C o n v e n t i o n , h e r a l leged fa i lure to d a t e to c o n d u c t a p p r o p r i a t e 
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inves t iga t ions can be r e g a r d e d as a v io la t ion of t h e C o n v e n t i o n . In m y 
view, t he concep t of c o n t i n u i n g v io la t ions c a n n o t be p rayed in aid to 
r e a c h such a r e su l t . It s e e m s to m e t h a t such an a p p r o a c h would be to 
apply an ob l iga t ion imposed by t h e C o n v e n t i o n r e t rospec t ive ly a n d to 
d ives t t he t i m e l im i t a t i on in t h e d e c l a r a t i o n of its effect. 

26. I was not sa t isf ied t h a t t h e r e s p o n d e n t S t a t e h a s b e e n shown to be 
gui l ty of a n y C o n v e n t i o n v io la t ion in r e l a t i on to t h e mis s ing p e r s o n s or 
t he i r r e l a t ives . 

27. I now t u r n to a d d r e s s t h e a l l eged h u m a n r i g h t s v io la t ions said to 
a r i se out of t he living cond i t i ons of G r e e k Cyp r i o t s w h o choose to live in 
t he K a r p a s reg ion . My co l l eagues , following the r e a s o n i n g of t h e ma jo r i ty 
m~Loiz.id.ou, have he ld t h a t all t h e v io la t ions found to have b e e n e s t ab l i shed 
w e r e i m p u t a b l e to T u r k e y b e c a u s e T u r k e y had g e n e r a l respons ib i l i ty 
u n d e r t he C o n v e n t i o n for t h e policies a n d ac t ions of the " T R N C " 
a u t h o r i t i e s s ince , t h r o u g h h e r a r m y , she exe rc i sed overa l l con t ro l over 
n o r t h e r n C y p r u s . T h e y c o n c l u d e d , as h a d t h e C o m m i s s i o n , t h a t th i s was 
obvious "f rom t h e la rge n u m b e r of t roops e n g a g e d in act ive d u t i e s in 
n o r t h e r n C y p r u s " . 

28 . I do not t h ink t h a t th i s aspec t of t h e case c a n be a p p r o a c h e d 
w i t h o u t a c o n s i d e r a t i o n of t he even t s wh ich led to t he division of 
C y p r u s . T h e s e even t s w e r e u n i q u e . T h e finely b a l a n c e d c o n s t i t u t i o n a l 
a r r a n g e m e n t s , s u p p o r t e d by s o l e m n t r e a t y ob l iga t ions , u n d e r which the 
Repub l i c of C y p r u s was e s t a b l i s h e d , b r o k e down all too soon. T h e n t h e r e 
was t h e 1974 coup, t he object of which is c o m m o n knowledge . W h a t was 
v i r tua l ly a w a r t h e n e n s u e d , followed by a cease-f i re a n d t h e m o v e m e n t of 
m a n y m e m b e r s of t he c o m m u n i t y to t h e n o r t h or to t he s o u t h of a buffer-
zone . S t a r t i n g as long ago as 1963, t he T u r k i s h Cypr io t s b e g a n t h e process 
of e s t a b l i s h i n g an a d m i n i s t r a t i o n of t he i r own. T h e y did not sit back a n d 
rely on i n s t i t u t i o n s of t h e T u r k i s h R e p u b l i c , or apply t he i r laws. T h e r e is 
a m p l e ev idence to sugges t t h a t the " T R N C " m i g h t wel l , a f te r 
inves t iga t ion , be found to d i sp lay all t h e a t t r i b u t e s of a S t a t e ( a l t h o u g h 
only r ecogn i sed by T u r k e y ) which exe rc i se s i n d e p e n d e n t a n d effective 
con t ro l over n o r t h e r n C y p r u s . It c a n n o t be a s s u m e d , w i thou t p r o p e r 
inqu i ry , t h a t t h e " T R N C " is a p u p p e t r e g i m e or s u b o r d i n a t e j u r i s d i c t i o n 
of T u r k e y . 

29. T h e fact t h a t T u r k e y a lone has r ecogn i sed t he " T R N C " does no t 
affect t he r ea l i t i e s of t h e pos i t ion . R e c o g n i t i o n is, a f te r all , a pol i t ical ac t . 
O n c e the e l a b o r a t e c o n s t i t u t i o n a l a r r a n g e m e n t s (with all the checks a n d 
ba l ances d e s i g n e d to m e e t t h e conce rns a n d a n x i e t i e s of two d i s t rus t fu l 
c o m m u n i t i e s ) i r r e t r i evab ly b r o k e down, difficult q u e s t i o n s r e g a r d i n g 
r ecogn i t i on m u s t have a r i s e n . G o v e r n m e n t s w e r e , of cou r se , free to 
accord or w i t h h o l d r ecogn i t i on as t h e y wished , bu t t h e S t a t e t h a t was 
r ecogn i sed could not be said to be t he b i - c o m m u n a l Repub l i c e s t a b l i s h e d 
in 1960 u n d e r those a r r a n g e m e n t s . 

http://m~Loiz.id.ou
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30. I respect fu l ly a g r e e wi th t he o b s e r v a t i o n s of J u d g e Golcukl i i in his 
d i s s e n t i n g op in ion a n n e x e d toLoiz.id.ou ( m e r i t s ) , w h e r e he sa id : 

"3. I would also emphasise that not only does northern Cyprus not come under 
Turkey's jurisdiction, but there is a (politically and socially) sovereign authority there 
which is independent and democratic . It is of little consequence whether that authority-
is legally recognised by the international community. When applying the Convention 
the actual factual circumstances arc the decisive clement. The Commission and the 
Court have stated more than once that the concept of jur isdict ion ' within the meaning 
of Article 1 of the Convention covers both de facto and de jure jurisdiction. In nor thern 
Cyprus there is no 'vacuum', whether de jure or de facto, but a politically organised 
society, whatever name and classification one chooses to give it, with its own legal 
system and its own State authority. Who today would deny the existence of Taiwan? 
Tha t is why the Commission in its report in the Chrysostomos and Papachrysostomou 
cases examined the law in force in northern Cyprus as such, and not Turkish law in order to 
determine whether the applicants ' detention had been lawful (see paragraphs 148, 149 
and I 7 4 o f t h e repor t ) ." 

3 1 . I do not a g r e e t h a t t he facts re l ied u p o n by t h e C o u r t just i f ied a 
f inding t h a t every v io la t ion , w h a t e v e r its n a t u r e and w h o e v e r p e r p e t r a t e d 
it, is i m p u t a b l e , w i t h o u t m o r e , to t he r e s p o n d e n t S t a t e . E v e r y t h i n g m u s t 
d e p e n d on the fac tua l pos i t ion as it has deve loped b e t w e e n 1963 a n d the 
p r e s e n t day, a n d t h e c i r c u m s t a n c e s which p reva i l ed a t t h e t i m e of each 
a l l eged v io la t ion . In m y j u d g m e n t , wi th g r e a t r e s p e c t to those w h o t a k e a 
d i f fe ren t view, in t he l ight of t h e even t s wh ich took place (which have no t 
b e e n pa r a l l e l ed e l s e w h e r e ) it was e s sen t i a l to e x a m i n e t h e role of t h e 
t r oops a t t he m a t e r i a l t i m e as well as t h e i r c o n d u c t . 

32. I m e n t i o n h e r e t h a t I a m no t i m p r e s s e d by the submis s ion t h a t 
un le s s T u r k e y is held to be a c c o u n t a b l e for t h e a l l eged v io la t ions in t h e 
K a r p a s , no o t h e r S t a t e would be a c c o u n t a b l e , wi th t he resu l t t h a t t h e 
sy s t em of t he C o n v e n t i o n would be i n o p e r a t i v e in t he a r e a . I do not t h i n k 
t h a t c o n s i d e r a t i o n s of this k ind shou ld be a l lowed to in f luence t he C o u r t . 

3 3 . I was not sat isf ied t h a t it h a d b e e n e s t a b l i s h e d to t h e d e g r e e of 
c e r t a i n t y t h a t is n e c e s s a r y t h a t any of t h e v io la t ions a l l eged in r e l a t i on to 
G r e e k C y p r i o t s l iving in t he K a r p a s reg ion of n o r t h e r n C y p r u s a r e 
i m p u t a b l e to T u r k e y . 

34. O n the subjec t of m i l i t a r y c o u r t s , for t h e r e a s o n s I have a t t e m p t e d 
to give, I a m u n a b l e to accep t t h a t T u r k e y can be held r e spons ib le for any 
s h o r t c o m i n g s t h e r e m i g h t be (for t h e p u r p o s e s of Ar t ic le 6) in t h e 
P r o h i b i t e d Mi l i t a ry A r e a s D e c r e e p r o m u l g a t e d by the " T R N C " . 

http://Loiz.id.ou
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P A R T L Y D I S S E N T I N G O P I N I O N 
O F J U D G E M A R C U S - H E L M O N S 

(Translation) 

I s h a r e t h e op in ion of t h e ma jo r i ty of t he judges of t he C o u r t on m o s t of 
t h e dec is ions in th i s case . T h e r e a r e , however , a spec t s of th is j u d g m e n t 
wi th which I do not a g r e e a n d for t h a t r e a s o n I wish to m a k e t h e 
following r e m a r k s . 

T o my m i n d , t h e f u n d a m e n t a l p r o b l e m lies in t h e i n t e r p r e t a t i o n of 
Ar t ic le 35 of t he C o n v e n t i o n ( fo rmer Ar t i c l e 26) a n d in t h e issue w h e t h e r 
t he " c o u r t s " e s t ab l i shed by t h e " T R N C " in n o r t h e r n C y p r u s m a y be 
r e g a r d e d as d o m e s t i c r e m e d i e s t h a t m u s t be e x h a u s t e d (to t he e x t e n t 
t h a t t he r e m e d i e s c o n c e r n e d a r e effective in e a c h ind iv idua l c a s e ) . A 
major i ty of t h e judges said t h a t t hey could a n d r e f e r r e d in p a r t i c u l a r to 
t he Advisory O p i n i o n of t h e I n t e r n a t i o n a l C o u r t of J u s t i c e (ICJ) on t h e 
Lega l C o n s e q u e n c e s for S t a t e s of t he C o n t i n u e d P r e s e n c e of Sou th Africa 
in N a m i b i a (1971 ICJ R e p o r t s , vol. 16, p . 56, § 125). 

I cons ide r t h a t t h e ma jo r i ty of the j u d g e s of t he C o u r t h a s e r r e d in t h a t 
i n t e r p r e t a t i o n a n d t h a t a se r ious point of p r inc ip le is a t s t a k e . 

Advisory Opinion in the Namibia case 

1. P a r a g r a p h 125 of t h e Advisory O p i n i o n , which is c i ted by t h e 
C o m m i s s i o n a n d re l ied on by t h e C o u r t , r ecogn i ses to a l imi ted d e g r e e 
t h e effects of c e r t a i n ac t s p e r f o r m e d before t he i l legal a u t h o r i t i e s , such 
as d e c l a r a t i o n s of b i r t h , m a r r i a g e or d e a t h , so as to avoid ser ious ly 
d i s r u p t i n g t he c o m m u n a l life of t h e local p o p i d a t i o n s . N e v e r t h e l e s s , 
p a r a g r a p h 125 m u s t first be pu t back in to c o n t e x t : in p a r a g r a p h s 117 to 
124, t h e ICJ r e p e a t e d l y r e m i n d e d all S t a t e s t h a t Sou th Africa 's p r e s e n c e in 
N a m i b i a was il legal and w a r n e d of t he d a n g e r of d r a w i n g conc lus ions from 
t h a t p r e s e n c e . In conc lus ion , so as c lear ly to a t t e n u a t e a n d limit t h e effect 
of its c o m m e n t s in p a r a g r a p h 125, t h e ICJ c lear ly s t a t e d in p a r a g r a p h 126 
t h a t "... t h e d e c l a r a t i o n of t h e i l legal i ty of Sou th Afr ica ' s p r e s e n c e in 
N a m i b i a [is] opposab le to all S t a t e s in t he sense of b a r r i n g erga omnes t h e 
legal i ty of a s i t u a t i o n which is m a i n t a i n e d in v io la t ion of i n t e r n a t i o n a l law: 
in p a r t i c u l a r , no State which enters into relations with South Africa concerning 
Namibia may expect the United Nations or its Members to recognise the validity or 
effects of any such relationship or the consequences thereof ( e m p h a s i s a d d e d ) . 

A l t h o u g h the ICJ a c c e p t e d t he val idi ty of c e r t a i n il legal ac t s by t h e 
S o u t h Afr ican g o v e r n m e n t , such as t h e r e g i s t r a t i o n of b i r t h s , d e a t h s a n d 
m a r r i a g e s , it did so solely b e c a u s e " [ t h e i r ] effects can be ignored only to 
t he d e t r i m e n t of t h e i n h a b i t a n t s of t h e t e r r i t o r y " . T h e ICJ t h u s a c c e p t e d 
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t h a t t hose ac t s w e r e valid b e c a u s e it was benef ic ia l to t he i n h a b i t a n t s of 
t h e t e r r i t o r y to do so a n d so as not to m a k e t h e i r pos i t ion wor se . 
Conver se ly , it would neve r have o c c u r r e d to t h e ICJ to r ecogn i se a n y 
val idi ty for ac t s t h a t w e r e il legal u n d e r i n t e r n a t i o n a l law if t h e y 
necessa r i ly o p e r a t e d to the d e t r i m e n t of t h e i n h a b i t a n t s of t h e t e r r i t o ry . 

T h e ICJ c lear ly r e g a r d e d p a r a g r a p h 125 as t h e excep t ion , not t h e ru le ! 
Accord ingly , if t h e C o u r t w e r e to app ly t he ICJ ' s r e a s o n i n g by a n a l o g y 

to Ar t i c l e 35 of t he C o n v e n t i o n ( fo rmer Ar t i c l e 26) , it wou ld be gu i l ty of 
m i s i n t e r p r e t a t i o n , s ince r e q u i r i n g the i n h a b i t a n t s of C y p r u s to e x h a u s t 
d o m e s t i c r e m e d i e s of t he " T N R C " before app ly ing to t he E u r o p e a n 
C o u r t of H u m a n R i g h t s w h e n , m o r e o v e r , t hose r e m e d i e s a r e k n o w n to be 
ineffect ive obviously c o n s t i t u t e s a n add i t i ona l obs t ac l e for t h e i n h a b i t a n t s 
to s u r m o u n t in t he i r l e g i t i m a t e des i r e to s e c u r e a n e n d to t h e v io la t ion of a 
f u n d a m e n t a l r igh t by app ly ing to S t r a s b o u r g . 

2. N o r is t h e r e a n y jus t i f i ca t ion for re ly ing on the Advisory O p i n i o n in 
t h e N a m i b i a case as a gu ide to t h e i n t e r p r e t a t i o n of f o r m e r Ar t ic le 26 of 
t h e C o n v e n t i o n . T h e O p i n i o n did not in any way c o n c e r n t h e e x h a u s t i o n of 
d o m e s t i c r e m e d i e s or t he val id i ty of c o u r t s e s t ab l i shed by an i l legal 
g o v e r n m e n t . It se rved m e r e l y as a m e a n s of p r e s e r v i n g t h e r i gh t s of t h e 
i n h a b i t a n t s in a s i t ua t i on of to ta l i l legali ty. 

3 . T h e s i t u a t i o n s in N a m i b i a and n o r t h e r n C y p r u s a r e c o m p l e t e l y 
d i f fe ren t . T h e a u t h o r i t i e s exe r c i s i ng power in t h e t e r r i t o r y of S o u t h W e s t 
Africa w e r e initially legal by v i r t u e of a m a n d a t e g r a n t e d to S o u t h Africa 
by the L e a g u e of N a t i o n s , wh ich was l a t e r c o n v e r t e d in to a " t r u s t e e s h i p " 
by t h e U n i t e d N a t i o n s . It was only s u b s e q u e n t l y , w i th t h e d e c l a r a t i o n of 
i n d e p e n d e n c e by N a m i b i a , t h a t t hey b e c a m e i l legal . In n o r t h e r n C y p r u s , 
c o u r t s e s t a b l i s h e d by law ex i s t ed before t h e T u r k i s h invas ion of 1974. It 
was only a f te r t h a t invas ion t h a t o t h e r - c lea r ly illegal - c o u r t s w e r e set u p . 

4. M o r e o v e r , in Loizidou v. Turkey ( m e r i t s ) ( j u d g m e n t of 18 D e c e m b e r 
1996, Reports of Judgments and Decisions 1996-VI), t he E u r o p e a n C o u r t of 
H u m a n R i g h t s m a d e no r e f e r e n c e to t h e O p i n i o n in t h e case of N a m i b i a 
w h e n c o n s i d e r i n g t h e issue of e x h a u s t i o n of d o m e s t i c r e m e d i e s u n d e r 
f o r m e r Ar t ic le 26 of t he C o n v e n t i o n . It only did so w h e n c o n s i d e r i n g in 
g e n e r a l t e r m s t h e possibi l i ty t h a t o p e r a t i o n s af fec t ing ind iv idua ls in a de 

facto r e g i m e m i g h t be r ecogn i sed as hav ing s o m e val idi ty. 
5. By us ing it w i th r e f e r ence to f o r m e r Ar t i c l e 26 of t h e C o n v e n t i o n , 

t h e C o u r t gives t h e O p i n i o n in t he case of N a m i b i a a n u n d u l y wide 
i n t e r p r e t a t i o n for which t h e r e is no bas is a n d which t h e ICJ n e v e r 
i n t e n d e d . T h e c o n s e q u e n c e of such a wide i n t e r p r e t a t i o n would be t h a t : 
(a) t h e E u r o p e a n C o u r t of H u m a n R i g h t s could not refuse to r ecogn i se 
t he c o u r t s e s t ab l i shed by the " T R N C " , (b) it would be in t he i n t e r e s t of 
all t he i n h a b i t a n t s of n o r t h e r n C y p r u s , i n c l u d i n g G r e e k Cypr io t s , to seek 
t h e p r o t e c t i o n of t hose c o u r t s , (c) h a d the " T R N C " not e s t ab l i shed t hose 
c o u r t s , it would have v io la ted t h e E u r o p e a n C o n v e n t i o n a n d , (d) as a 
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resu l t , t h e i n h a b i t a n t s of t he " T R N C " would have b e e n u n d e r an 
ob l iga t ion to e x h a u s t t h e r e m e d i e s p rov ided by t hose c o u r t s . 

6. P a r a g r a p h s 95 a n d 96 of t h e j u d g m e n t a r e to m y m i n d i n o p p o r t u n e , 
as in its O p i n i o n in t he case of N a m i b i a t he ICJ was c l ea r a n d d e l i b e r a t e l y 
succ inc t . T h e r e a p p e a r s to be no n e e d to " a d d t o " t he t ex t of t h e ma jo r i t y 
of t h e ICJ by r e f e r r i n g to ind iv idua l op in ions e x p r e s s e d by s o m e of t he 
judges a n d to a r g u m e n t s m a d e d u r i n g t h e p l e a d i n g s , especial ly if t h e 
resu l t is to give p a r a g r a p h 125 of t he O p i n i o n g r e a t e r scope t h a n t h a t 
i n t e n d e d by the major i ty in t h e ICJ. 

7. Las t ly , in p a r a g r a p h 97 of the j u d g m e n t t he C o u r t s e e m s to j u m p to 
ha s ty a n d i l l-advised conc lus ions which it cons ide r s to be a widely he ld 
op in ion on th is sub jec t . As ev idence of t h i s , one n e e d only e x a m i n e , 
a m o n g o t h e r sou rces , t h e case- law of t he S u p r e m e C o u r t of t h e U n i t e d 
S t a t e s on t h e val idi ty of t h e c o n f e d e r a t e ac t s of t he S o u t h d u r i n g the 
Civil W a r . It shou ld be n o t e d t h a t t he s o u t h e r n a u t h o r i t i e s w e r e legal 
un t i l t hey s e c e d e d ( the pos i t ion t h u s b e i n g to ta l ly d i f fe ren t f rom one in 
which c o u r t s a r e il legally e s t ab l i shed a f te r a m i l i t a r y invasion by a 
n e i g h b o u r i n g S t a t e ) . Shor t ly af ter t he Civil W a r e n d e d , t he S u p r e m e 
C o u r t r ecogn i sed in t h e cases of Texas v. White, 74 U . S . 227, 7 Wal l . 700 
(1868) , Horn v. Lockhart, 21 L.ed. 658 , 17 W a l l . 570 (1873) , a n d Williams 
v. Bruffy, 96 U . S . 178 (1878) and w i th in very s t r ic t l imi t s t h a t the 
a d m i n i s t r a t i v e ac t s a n d j u d g m e n t s of t he c o n f e d e r a t e cou r t s h a d s o m e 
val idi ty to t h e e x t e n t t h a t t h e i r a i m a n d e x e c u t i o n did not conflict w i t h 
t he a u t h o r i t y of t h e n a t i o n a l g o v e r n m e n t a n d did not infr inge c i t i zens ' 
c o n s t i t u t i o n a l r igh t s . T h o s e l imi ted effects given r e t rospec t ive ly w e r e 
s t r ic t ly r e s e r v e d to h a b i t u a l ac t s n e c e s s a r y for t h e p r o p e r func t ion ing of 
life in society. In t h e m o r e r e c e n t case of Adams v. Adams ( [1970] 3 Weekly-
Law R e p o r t s 934) , t h e Eng l i sh H i g h C o u r t ca tegor ica l ly re fused to 
r ecogn i se a n y effect to t h e ac t s of t h e secess ionis t g o v e r n m e n t c o n c e r n e d 
( the f o r m e r R h o d e s i a n g o v e r n m e n t following the a d o p t i o n of a u n i l a t e r a l 
d e c l a r a t i o n of i n d e p e n d e n c e ) . 

The European Convention on Human Rights 

1. I shou ld like to point ou t t h a t th i s is a spec ia l s i t u a t i o n . T h e 
C o n v e n t i o n is a lex specialis whose specia l f e a t u r e s m u s t be r e s p e c t e d a n d 
which is a m e n a b l e to r e a s o n i n g by ana logy only in s i t u a t i o n s t h a t a r e on all 
fours wi th each o t h e r (which is ev ident ly not t h e case wi th t h e Advisory 
O p i n i o n in t h e case of N a m i b i a ) . 

2. An ana lys i s of t h e travaux préparatoires on t h e E u r o p e a n C o n v e n t i o n 
(Doc. Counc i l of E u r o p e , s ec re t H (61) 4) revea ls t h a t , whi le d o m e s t i c 
r e m e d i e s w e r e n a t u r a l l y r e q u i r e d to be e x h a u s t e d before ap p l i c a t i o n s 
w e r e sen t to S t r a s b o u r g , t h a t cond i t i on was r ap id ly s u p p l e m e n t e d a n d 
qual i f ied by the p r inc ip le t h a t e x h a u s t i o n m u s t be effected " a c c o r d i n g to 
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t h e gene ra l l y r ecogn i sed i n t e r n a t i o n a l l aw" (ibid., in p a r t i c u l a r p . 462 a n d 
especia l ly p. 497) . T h a t w o r d i n g u l t i m a t e l y b e c a m e " a c c o r d i n g to 
g e n e r a l l y r ecogn i sed ru les of i n t e r n a t i o n a l law". 

W h y w e r e t h e r e q u i r e m e n t for t h e e x h a u s t i o n of d o m e s t i c r e m e d i e s 
a n d especia l ly t h e r e f e r e n c e to gene ra l l y r ecogn i sed ru les of i n t e r n a t i o n a l 
law m a d e ? W h i l e it is p r o p e r for t h e d o m e s t i c c o u r t s first to be given t h e 
possibi l i ty of p u t t i n g a n end to t he v io la t ion of a f u n d a m e n t a l r igh t w h e r e 
t h a t possibi l i ty is an effective one , it is equa l ly obvious t h a t t h e a u t h o r s of 
t h e C o n v e n t i o n did not wish to be excess ively fo rma l a n d c r e a t e a d d i t i o n a l 
obs t ac l e s for a p p l i c a n t s w i sh ing to apply to S t r a s b o u r g . T h e a u t h o r s of t h e 
C o n v e n t i o n s o u g h t to be r a t i o n a l , b u t above all effective a n d to offer a 
r ap id r e m e d y in S t r a s b o u r g w h e n no o t h e r p r ac t i ca l a l t e r n a t i v e ex i s t s . 
T h e i r c o n c e r n over effect iveness a n d fa i rness was re in fo rced by t h e fact 
t h a t gene ra l l y r ecogn i sed ru les do exis t in th is s p h e r e in i n t e r n a t i o n a l law. 

3. I n d e e d , t h e E u r o p e a n C o u r t of H u m a n R i g h t s h a s i n t e r p r e t e d 
f o r m e r Ar t ic le 26 of t he C o n v e n t i o n on a n u m b e r of occas ions a n d i ts 
i n t e r p r e t a t i o n has b e e n cons i s t en t wi th t he g e n e r a l l y r ecogn i sed ru l e s of 
i n t e r n a t i o n a l law (see , a m o n g o t h e r a u t h o r i t i e s , Open Door and Dublin Well 
Woman v. Ireland, j u d g m e n t of 29 O c t o b e r 1992, Ser ies A no. 246-A, p . 23 , 
§§ 48 a n d 50, a n d Akdivar and Others v. Turkey, judgment of 16 S e p t e m b e r 

Reports 1996-IV, p. 1212, § 72). 

Public international law 

W h a t a r c t h e gene ra l l y r ecogn i sed ru les of i n t e r n a t i o n a l law in th i s 
s p h e r e ? 

Lega l op in ion is u n a n i m o u s on th is subjec t . 
T h e e x h a u s t i o n of d o m e s t i c r e m e d i e s m u s t neve r pose a t h e o r e t i c a l 

obs tac le to an i n t e r n a t i o n a l so lu t ion ( t h r o u g h d i p l o m a t i c p r o t e c t i o n or 
a n i n t e r n a t i o n a l c o u r t ) . It is a c lea r ru le of i n t e r n a t i o n a l law t h a t whi le 
d o m e s t i c r e m e d i e s will n o r m a l l y r e q u i r e to be e x h a u s t e d before r e c o u r s e 
is h a d to i n t e r n a t i o n a l so lu t ions , t h a t r e q u i r e m e n t will n e v e r n e e d to be 
sat isf ied if t he d o m e s t i c r e m e d i e s a r e fut i le , ineffect ive, t h e o r e t i c a l , non 
e x i s t e n t or t he d o m e s t i c r e m e d y is i nope ra t i ve u n d e r t h e s e t t l ed case- law. 

1. C h . R o u s s e a u , Droit international public, Sirey, Pa r i s , 1953, pp . 366-67. 

2. D .P . O ' C o n n e l l , International Law, S t e v e n s , London , 1965, vol. I I , 
pp . 1143-44. 

3 . M . S o r e n s e n ed. , Manual of Public International Law, M a c m i l l a n , 
London , 1968, pp . 588-90. 

4. N. Q u o c D i n h , Droit international public, L C D } , Pa r i s , 1975, p . 644. 

5. G. S c h w a r z e n b e r g e r a n d E. Brown, A Manual of International Law, 
6 t h ed. , P rofess iona l Books L i m i t e d , O x o n , 1976, p . 144: "If a S t a t e lacks 
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effective local r e m e d i e s , th is a m o u n t s to a b r e a c h of the m i n i m u m 
s t a n d a r d . This omission itself constitutes an international tort and, in good faith, 
precludes the tortfeasorfrom invoking the local remedies rule" ( e m p h a s i s a d d e d ) . 

6. O . S c h a c h l e r , International Law in Theory and Practice, M. Nijhoff 
P u b l i s h e r s , D o r d r e c h t , 1991, p . 213 : " O f cour se t he r e q u i r e m e n t [of 
e x h a u s t i o n of local r e m e d i e s ] c a n n o t be imposed w h e r e d o m e s t i c 
r e m e d i e s a r e man i f e s t ly ineffective o r w h e r e they do no t exist "Bu t it 
is not n e c e s s a r y to r e so r t to local c o u r t s 'if t h e r e su l t m u s t be a r e p e t i t i o n 
of a decis ion a l r e a d y g iven ' . A n i m p o r t a n t excep t ion in today ' s wor ld is 
t h a t t h e necess i ty to r e so r t to local c o u r t s does not app ly if t he c o u r t s a r e 
c o m p l e t e l y s u b s e r v i e n t to t he g o v e r n m e n t . " 

7. E .J . d e A r e c h a g a a n d A. T a n z i , " I n t e r n a t i o n a l S t a t e Respons ib i l i ty" , 
in M. Bedjaoui ed., International Law: Achievements and Prospects, U n e s c o , 
P a r i s , 1991, p . 375: "But even if t h e r e a r e r e m e d i e s ex i s t ing a n d 
ava i lab le , t h e ru le does not app ly if t h e s e r e m e d i e s a r e 'obviously fu t i le ' 
or 'man i f e s t ly ineffect ive ' . " 

8. J . M . A r b o u r , Droit international public, 2nd ed., Yvon Blaise , Q u e b e c , 
1992, pp . 301-02. 

9. J . C o m b a c a u a n d S. Sur , Droit international public, 4 t h ed., 
M o n l c h r e s t i e n , 1999, p . 547: " [ T h e e x h a u s t i o n of d o m e s t i c r e m e d i e s ] 
does not c o m e in to play c i t h e r w h e n the r e m e d y is 'man i f e s t l y 
ineffect ive ' , t h a t is to say w h e n t h e c o m p e t e n t c o u r t does not have 
effective p o w e r to m a k e r e p a r a t i o n for t he d a m a g e s u s t a i n e d ; a n d w h e r e 
j ud i c i a l p r ac t i ce ... exc ludes all p r o s p e c t s of success on t h e m e r i t s b e c a u s e 
t h e c o u r t s cons ide r t h e m s e l v e s b o u n d by t h e 'decis ions of t h e e x e c u t i v e ' or 
s e t t l ed case- law sugges t s t h a t t h e r e m e d y will fail ." 

10. Af te r d e c l a r i n g t h a t r e m e d i e s before t h e c o u r t s of n o r t h e r n C y p r u s 
c o n s t i t u t e d o m e s t i c r e m e d i e s for t he p u r p o s e s of f o r m e r Ar t ic le 26 of t he 
C o n v e n t i o n , the C o u r t s t a t e s , in p a r a g r a p h 98 of t he j u d g m e n t , t h a t t he 
q u e s t i o n of t h e i r effect iveness is to be cons ide r ed on a case-by-case bas i s . 
T h e n , a f te r ana ly s ing each individual case , t he C o u r t finds in the 
j u d g m e n t t h a t for one r e a s o n or a n o t h e r t h e d o m e s t i c r e m e d y did not 
exist or was ineffective. 

T h e r e su l t m i g h t t h e r e f o r e be c o n s i d e r e d to be iden t ica l to w h a t it 
would have been if f o r m e r Ar t ic le 26 had b e e n s t r ic t ly c o n s t r u e d 
a c c o r d i n g to " t h e gene ra l l y recogn ised ru les of i n t e r n a t i o n a l law". 
H o w e v e r , I cons ide r t h a i , a l t h o u g h the resu l t is t he s a m e , t he C o u r t 
shou ld have avoided r e a s o n i n g t h a t is po t en t i a l l y pe r i lous , as all t h e 
above a r g u m e n t s show. My view is re inforced by t h e fact t h a t by so 
ac t i ng , t he E u r o p e a n C o u r t of H u m a n R i g h t s finds i tself d a n g e r o u s l y 
c a u g h t u p in a s sess ing the val idi ty of ac t s p e r f o r m e d by a de facto 
g o v e r n m e n t a t a t i m e w h e n severa l m e m b e r S t a t e s of the Counc i l of 
E u r o p e have a u t o n o m i s t a n d even secess ionis t m o v e m e n t s . 
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Paragraph 101 of the judgment 

T h i s p a r a g r a p h , in which the C o u r t no t e s a n a p p a r e n t c o n t r a d i c t i o n , 
s e e m s to m e p a r t i c u l a r l y i n o p p o r t u n e , a n d even h a r m f u l , as it gives t h e 
i m p r e s s i o n t h a t t he C o u r t sees no d i f ference b e t w e e n the two v io la t ions 
of which T u r k e y is a c c u s e d by C y p r u s , as t h e s e a r e two very d i f fe ren t 
cases , d e s p i t e t h e fact t h a t a s ingle even t is a t t h e or ig in of b o t h v io la t ions . 

T h e c r i m i n a l law of all d e m o c r a t i c c o u n t r i e s provides for s i t u a t i o n s in 
which a s ingle offence m a y en t a i l va r ious c o n s e q u e n c e s e a c h of which , 
t a k e n in i sola t ion, m a y re su l t in p r o s e c u t i o n . By i n v a d i n g C y p r u s a n d 
s e t t i n g u p i l legal c o u r t s , T u r k e y c lear ly v io la ted Ar t ic le 6 of t h e 
E u r o p e a n C o n v e n t i o n . It is for t h a t r e a s o n t h a t those d o m e s t i c r e m e d i e s 
d o not r e q u i r e e x h a u s t i n g before an app l i ca t i on is m a d e to S t r a s b o u r g . I 
d o not see any c o n t r a d i c t i o n in t h a t . 

It is p rec ise ly if t h e s i t ua t i on had b e e n t h e converse t h a t t h e a p p l i c a n t 
G o v e r n m e n t would have c o n t r a d i c t e d t h e m s e l v e s , n a m e l y , on t h e one 
h a n d , by accus ing the r e s p o n d e n t S t a t e of be ing at t h e or igin of 
n u m e r o u s v io la t ions of h u m a n r i g h t s t h r o u g h its i l legal o c c u p a t i o n of 
n o r t h e r n C y p r u s a n d , inter alia, of hav ing e s t a b l i s h e d an il legal r e g i m e in 
t h a t p a r t of t he c o u n t r y whi le , on t h e o t h e r h a n d , a c c e p t i n g t h a t t he c o u r t s 
i l legally e s t ab l i shed by a m i l i t a r y force t h e r e could provide a legally valid 
so lu t ion to t he a l l eged v io la t ions . 

Such r e a s o n i n g is to my m i n d C a r t e s i a n . 
F u r t h e r m o r e , t h e view t h a t t h e r e is a " c o n t r a d i c t i o n " is m a d e even 

m o r e e r r o n e o u s by t h e fact t h a t , as will be r e m e m b e r e d , T u r k e y h a s 
cons i s t en t ly a r g u e d t h a t t he " T R N C " is a s e p a r a t e en t i t y a n d t h a t t h e 
c o u r t s of the " T R N C " a r e not pa r t of t h e T u r k i s h cou r t s y s t e m . 
Accord ingly , a d o p t i n g an ad hominem a p p r o a c h , how could t he c o u r t s of 
t h e " T R N C " be r e g a r d e d as b e i n g able to p rov ide a n effective r e m e d y 
p u t t i n g a n end to t he v io la t ions a l l eged a g a i n s t T u r k e y ? 

T h e r e is t h e r e f o r e no c o n t r a d i c t i o n on t h e p a r t of t h e a p p l i c a n t 
G o v e r n m e n t in those c i r c u m s t a n c e s . 

It is for t h a t r e a s o n t h a t I pe r sona l ly cons ide r , mutatis mutandis, t h a t 
c o u r t s e s t ab l i shed il legally in n o r t h e r n C y p r u s do not satisfy t he 
r e q u i r e m e n t s of Ar t ic le 6 of t he C o n v e n t i o n , wh ich r e q u i r e s , inter alia, 
" . . . [a] t r i b u n a l ... e s t a b l i s h e d by law Fo r exac t ly t h e s a m e r e a s o n , I 
a m of t h e view t h a t t h e r e is no "effective r e m e d y before a n a t i o n a l 
a u t h o r i t y " , as r e q u i r e d by Ar t i c l e 13 of t h e C o n v e n t i o n , in n o r t h e r n 
C y p r u s (see , in p a r t i c u l a r , p a r a g r a p h 324, po in t 1, a n d p a r a g r a p h 383) . 

Paragraph 221 of the judgment 

In th i s p a r a g r a p h t h e C o u r t holds t h a t t h e r e has b e e n n o viola t ion of 
Ar t ic le 2 of the C o n v e n t i o n as a r e su l t of t h e " T R N C " a u t h o r i t i e s ' refusal 
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to afford G r e e k Cypr io t s a n d M a r o n i t e s l iving in n o r t h e r n C y p r u s access 
to med i ca l c a r e in a n o t h e r p a r t of t h e i s land . 

My view is t h a t , a t a t i m e w h e n f r eedom of m o v e m e n t is r e g a r d e d as 
e s sen t i a l , especia l ly w h e n it c o m e s to o b t a i n i n g o p t i m a l med i ca l c a r e , a 
d e n i a l of such f reedom by t h e S t a t e a m o u n t s to a se r ious b r e a c h of i ts 
ob l iga t ions t o w a r d s t hose w i t h i n its j u r i s d i c t i o n . I cons ide r t h a t t h a t is 
s o m e t h i n g which m a y a m o u n t to a v io la t ion of t h e S t a t e ' s u n d e r t a k i n g 
u n d e r Ar t i c l e 2 of t he C o n v e n t i o n to p r o t e c t eve ryone ' s r ight to life by law. 

W e a re l iving in a pe r iod of r ap id scient if ic evolu t ion a n d t h e r e m a y be 
s u b s t a n t i a l d i f ferences b e t w e e n i n s t i t u t i o n s offer ing m e d i c a l t r e a t m e n t , 
w h e t h e r f rom o n e c o u n t r y to a n o t h e r or w i th in t h e s a m e coun t ry . Fo r a 
S t a t e to use force to p r e v e n t a p e r s o n from a t t e n d i n g the i n s t i t u t i o n 
which he cons ide r s offers h im t h e bes t c h a n c e of recovery is to my m i n d 
highly r e p r e h e n s i b l e . 

F u r t h e r m o r e , I r e g r e t t h a t t h e E u r o p e a n C o u r t of H u m a n R i g h t s did 
no t seize th is o p p o r t u n i t y to give Ar t i c l e 2 a te leological i n t e r p r e t a t i o n as 
it has done in t he pas t w i th o t h e r Ar t i c les (sec, a m o n g o t h e r a u t h o r i t i e s , 
Golderv. the United Kingdom, j u d g m e n t of 21 F e b r u a r y 1975, Ser ies A no . 18, 
or Young, James and Webster v. the United Kingdom, j u d g m e n t of 13 A u g u s t 
1981, Ser ies A no . 44) . 

W i t h t h e r ap id evolu t ion of b iomed ica l t e c h n i q u e s , new t h r e a t s to 
h u m a n d ign i ty m a y a r i s e . T h e C o n v e n t i o n on H u m a n R i g h t s a n d 
B i o m e d i c i n e , s igned a t O v i e d o in 1997, seeks to cover s o m e of those 
d a n g e r s . H o w e v e r , to d a t e only a l imi ted n u m b e r of S t a t e s have s igned it. 
M o r e o v e r , th is c o n v e n t i o n only affords t he E u r o p e a n C o u r t of H u m a n 
R i g h t s consu l t a t i ve j u r i s d i c t i o n . In o r d e r for th is " fou r th g e n e r a t i o n of 
h u m a n r i g h t s " to be t a k e n in to a c c o u n t so t h a t h u m a n d ign i ty is 
p r o t e c t e d a g a i n s t possible a b u s e by scient i f ic p r o g r e s s , t h e C o u r t could 
issue a r e m i n d e r t h a t u n d e r Ar t ic le 2 of t he E u r o p e a n C o n v e n t i o n on 
H u m a n R i g h t s t h e S t a t e s u n d e r t o o k to p ro t ec t eve ryone ' s r igh t to life by 
law. 

T h e r igh t to life m a y of cou r se be i n t e r p r e t e d in m a n y di f ferent ways , 
but it u n d o u b t e d l y inc ludes f r eedom to seek to enjoy t h e bes t med ica l 
t r e a t m e n t ac tua l ly ava i lab le . 

Paragraph 231 and paragraphs 235 to 240 of the judgment 

For t h e r e a s o n s a l r e a d y set ou t in de t a i l above , I do not s h a r e t h e 
op in ion e x p r e s s e d in t h e s e p a r a g r a p h s on Ar t i c les 6 a n d 13. 

In add i t i on to t he a r g u m e n t s a l r e ady pu t fo rward on the i l legal n a t u r e 
of those c o u r t s , it s e e m s to m e t h a t t h e r e is a f u r t h e r a r g u m e n t d i c t a t e d by 
c o m m o n s e n s e . It is q u i t e un rea l i s t i c to cons ide r t h a t t he cou r t s 
e s t a b l i s h e d in t h e t e r r i t o r i e s occup ied by t h e T u r k i s h forces in n o r t h e r n 
C y p r u s could a d m i n i s t e r i n d e p e n d e n t a n d i m p a r t i a l j u s t i c e , especia l ly to 
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G r e e k C y p r i o t s , bu t also to T u r k i s h C y p r i o t s , in m a t t e r s t h a t a r e 
man i f e s t ly c o n t r a r y to t he ru les e s t ab l i shed u n d e r t h e T u r k i s h m i l i t a r y 
o c c u p a t i o n . 

Even t h o u g h those cou r t s could h e a r a n d d e t e r m i n e d i s p u t e s b e t w e e n 
m e m b e r s of t h e local p o p u l a t i o n , t h e y would never d a r e t a k e a n i m p a r t i a l 
dec i s ion in a case r e l a t i n g to a n event r e s u l t i n g from t h e m i l i t a r y 
o c c u p a t i o n . 

Paragraph 317 of the judgment 

I do no t a g r e e w i t h t he ma jo r i t y of t he C o u r t on th i s sub jec t . U n d e r a 
l ine of a u t h o r i t y f r equen t ly followed by t h e C o u r t , a v io la t ion of Ar t ic le 14 
of t h e C o n v e n t i o n t a k e n in con junc t ion wi th a n o t h e r Ar t i c l e will not be 
found w h e r e it covers t he s a m e g r o u n d as a f inding of a v io la t ion of t he 
o t h e r Ar t ic le t a k e n a lone . Conve r se ly , w h e r e t a k i n g Ar t i c l e 14 wi th t h a t 
o t h e r Ar t ic le r e su l t s in a finding of a n add i t i ona l v io la t ion or a m o r e 
se r ious v io la t ion of t h e o t h e r Ar t i c l e , the C o u r t h a s always a c c e p t e d in its 
case - law t h a t t h e r e was a lso a v io la t ion of t h a t o t h e r Ar t i c l e t a k e n in 
con junc t ion wi th Ar t ic le 14. 

T h a t is exac t ly t h e pos i t ion h e r e . N o t to allow the re l ig ion to be 
p r a c t i s e d fully c o n s t i t u t e s a v io la t ion in itself, b u t t he a d d i t i o n a l 
impos i t i on of add i t i ona l r e s t r i c t i ons on a c c o u n t of t h a t re l ig ion 
t r a n s f o r m s the m e a s u r e in to a s e p a r a t e v io la t ion . 

Certain documents produced at the United Nations 

T h e C o m m i s s i o n a n d the C o u r t have t r e a t e d t h e ev idence a d d u c e d by 
t h e app l i can t G o v e r n m e n t in s u p p o r t of t h e i r a l l ega t i ons w i t h g r e a t , s o m e 
m i g h t say excessive, c a u t i o n . For e x a m p l e , t h e r e p o r t of t h e S e c r e t a r y -
G e n e r a l of t h e U n i t e d N a t i o n s (S /1995/1020 of 10 D e c e m b e r 1995) 
c lear ly d o c u m e n t s i n f r i n g e m e n t s of t he f r eedom of a s soc ia t ion of T u r k i s h 
Cypr io t s living in t he n o r t h w i sh ing to t a k e p a r t in t h e f o r m a t i o n of bi-
c o m m u n a l assoc ia t ions in n o r t h e r n C y p r u s ; a n d a Secur i ty C o u n c i l 
d o c u m e n t of 23 M a y 2000 (A/54/878-S/2000/462) refers to a l e t t e r f rom 
the P e r m a n e n t R e p r e s e n t a t i v e of T u r k e y a t t he U n i t e d N a t i o n s , a n 
a p p e n d i x to which i n d i s p u t a b l y e s t ab l i she s t h a t , for t he a u t h o r i t i e s of t h e 
" T R N C " , G r e e k Cypr io t s a n d M a r o n i t e s l iving in n o r t h e r n C y p r u s a r e 
a l i ens . 
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1. English original. 
2. ExtracLs; the full text of the report is obtainable from the Registry of the Court . 
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P A R T O N E 

G e n e r a l a n d p r e l i m i n a r y c o n s i d e r a t i o n s 

C h a p t e r 1 

Locus s t a n d i of the applicant Government 

68. At va r ious s t a g e s of t h e p r o c e e d i n g s , t h e r e s p o n d e n t G o v e r n m e n t 
have c o n t e s t e d t h e locus standi of t he a p p l i c a n t G o v e r n m e n t to lodge a n 
app l i ca t i on u n d e r f o r m e r Ar t ic le 24 of t h e C o n v e n t i o n . T h e r e s p o n d e n t 
G o v e r n m e n t do not r ecogn i se t h e a p p l i c a n t G o v e r n m e n t , to which t h e y 
re fe r as t h e " G r e e k - C y p r i o t a d m i n i s t r a t i o n " , as b e i n g the lawful 
g o v e r n m e n t of t he Repub l i c of C y p r u s . T h e y s u b m i t t h a t th is 
a d m i n i s t r a t i o n has b e e n in p lace s ince 1963 in f lagran t v io la t ion of t h e 
Cypr io t C o n s t i t u t i o n of 1960 a n d of t h e i n t e r n a t i o n a l a g r e e m e n t s 
u n d e r l y i n g the i n d e p e n d e n c e of C y p r u s , in p a r t i c u l a r t h e provis ions on 
t h e b i - c o m m u n a l s t r u c t u r e of t h e g o v e r n m e n t and o t h e r c e n t r a l S t a t e 
o r g a n s . T h e r e s p o n d e n t G o v e r n m e n t t h e r e f o r e c o n t e n d t h a t t he 
a p p l i c a n t G o v e r n m e n t c a n n o t val idly r e p r e s e n t t he R e p u b l i c of C y p r u s . 
Their in i t ia l re fusa l t o p a r t i c i p a t e in t h e p r o c e e d i n g s on t h e m e r i t s w a s 
p r i m a r i l y b a s e d on t h e a r g u m e n t t h a t by a d m i t t i n g t h e app l i ca t ion 
i n t r o d u c e d by t h a t G o v e r n m e n t t h e C o m m i s s i o n had a c t e d ultra vires. 

69. T h e app l i can t G o v e r n m e n t c o n t e s t t he r e s p o n d e n t G o v e r n m e n t ' s 
a r g u m e n t s . T h e y e m p h a s i s e t h a t t h e y have b e e n cons i s t en t ly r ecogn i sed 
by the i n t e r n a t i o n a l c o m m u n i t y as t he g o v e r n m e n t of t h e Repub l i c of 
C y p r u s , whose t e r r i t o r y covers t h e whole of t he is land. As r e g a r d s 
n o n - c o m p l i a n c e wi th the provis ions of t he 1960 C o n s t i t u t i o n a n d 
c o r r e s p o n d i n g s t i p u l a t i o n s of t h e r e l e v a n t i n t e r n a t i o n a l a g r e e m e n t s , t h e y 
refer to t he " d o c t r i n e of necess i ty" , t h a t is to say t he need to r e o r g a n i s e 
t h e S t a t e w i t h o u t t he r e p r e s e n t a t i v e s of t he T u r k i s h Cypr io t c o m m u n i t y 
a f te r t he l a t t e r h a d refused to c o n t i n u e c o o p e r a t i n g in t he b i - c o m m u n a l 
s t r u c t u r e s p rov ided for by t h e C o n s t i t u t i o n . 

70. T h e C o m m i s s i o n recal ls t h a t t he s a m e a r g u m e n t s have b e e n r a i s ed 
by t h e p a r t i e s in t h e p rev ious app l i c a t i ons b r o u g h t by C y p r u s a g a i n s t 
T u r k e y . F u r t h e r m o r e , s imi l a r a r g u m e n t s c o n c e r n i n g t h e a p p l i c a n t 
G o v e r n m e n t ' s locus standi to b r i n g an app l i ca t ion before t h e C o u r t u n d e r 
f o r m e r Ar t ic le 48 (b) of the C o n v e n t i o n have b e e n e x a m i n e d by the C o u r t 
in Loizidou v. Turkey. Bo th t he C o m m i s s i o n a n d t h e C o u r t even tua l l y 
r e j ec t ed t he r e s p o n d e n t G o v e r n m e n t ' s c la im t h a t t h e a p p l i c a n t 
G o v e r n m e n t h a d no locus standi (see Cyprus v. Turkey, nos . 6780/74 a n d 
6950 /75 , C o m m i s s i o n decis ion of 26 M a y 1975, Dec is ions a n d R e p o r t s 



CASE OF CYPRUS v. TURKEY - REPORT OF THE COMMISSION 135 

(DR) 2, pp . 135-36; Cyprus v. Turkey, no . 8007 /77 , C o m m i s s i o n dec is ion of 
10 J u l y 1978, D R 13, pp. 146-48; a n d Eu r . C o u r t H R , Loizidou v. Turkey 
( p r e l i m i n a r y ob jec t ions ) , j u d g m e n t of 23 M a r c h 1995, Ser ies A no. 310, 
p. 18, § § 3 9 - 4 1 ) . 

7 1 . In t h e p r e s e n t case , t he C o m m i s s i o n c a n n o t bu t conf i rm the 
conc lus ions r e a c h e d by i tself a n d the C o u r t in those dec is ions . It no t e s in 
p a r t i c u l a r t he following. 

- T h e R e p u b l i c of C y p r u s c o n t i n u e s to exis t as a S t a t e a n d as a H i g h 
C o n t r a c t i n g P a r t y to t he C o n v e n t i o n . 

- T h e a p p l i c a n t G o v e r n m e n t have b e e n , a n d c o n t i n u e to be , 
r ecogn i sed i n t e r n a t i o n a l l y as t h e g o v e r n m e n t of t he R e p u b l i c of C y p r u s . 
Even a s s u m i n g a n incons i s t ency wi th t he C o n s t i t u t i o n of C y p r u s of I960, 
t he p r a c t i c e u n d e r t h a t C o n s t i t u t i o n , especia l ly s ince 1963, m u s t a l so be 
t a k e n in to a c c o u n t . I n t e r n a t i o n a l legal ac t s a n d i n s t r u m e n t s d r a f t e d in t h e 
cour se of t h a t p r a c t i c e on beha l f of t he Repub l i c of C y p r u s have 
cons i s t en t ly b e e n recogn ised in d i p l o m a t i c a n d t r e a t y r e l a t i o n s , b o t h by 
g o v e r n m e n t s of o t h e r S t a t e s a n d by o r g a n s of i n t e r n a t i o n a l 
o r g a n i s a t i o n s , i nc lud ing the Counc i l of E u r o p e . In any even t , hav ing 
r e g a r d to t he p u r p o s e of f o rmer Ar t ic le 24 of t he C o n v e n t i o n , t he 
p r o t e c t i o n of t h e r igh t s a n d f r e e d o m s of t h e peop le of C y p r u s u n d e r t h e 
C o n v e n t i o n shou ld not be i m p a i r e d by any c o n s t i t u t i o n a l defect of i ts 
g o v e r n m e n t . 

- T h e fact t h a t t he r e s p o n d e n t G o v e r n m e n t do not recognise t h e 
app l i can t G o v e r n m e n t does not dep r ive t h e l a t t e r of the possibi l i ty of 
i n t r o d u c i n g a n i n t e r - S t a t e app l i ca t ion . T h e C o n v e n t i o n does not only 
env isage r igh t s a n d ob l iga t ions b e t w e e n t h e H i g h C o n t r a c t i n g P a r t i e s 
c o n c e r n e d , bu t also "object ive o b l i g a t i o n s " a c c e p t e d by the H i g h 
C o n t r a c t i n g P a r t i e s a n d which a r e p r i m a r i l y owed to p e r s o n s w i th in t h e i r 
j u r i s d i c t i o n . T h e s e ob l iga t ions a r e subject to "collect ive e n f o r c e m e n t " , of 
which f o r m e r Ar t i c l e 24 of t he C o n v e n t i o n is t he vehic le , a n d which se rves 
t he publ ic o r d e r of E u r o p e (see Austria v. Italy, no . 788/60, C o m m i s s i o n 
decis ion of 11 J a n u a r y 1961, Y e a r b o o k 4, pp . 138-42). T o accept t h a t a 
g o v e r n m e n t m a y avoid "col lect ive e n f o r c e m e n t " of t he C o n v e n t i o n u n d e r 
f o r m e r Ar t ic le 24 by not r ecogn i s ing t h e g o v e r n m e n t of t h e a p p l i c a n t 
S t a t e would de fea t t he p u r p o s e of t h e C o n v e n t i o n . 

- Final ly , in so far as f o r m e r Ar t ic le 28 of the C o n v e n t i o n c o m e s in to 
play, t h a t provis ion does not necessa r i ly r e q u i r e d i rec t con tac t b e t w e e n 
t h e g o v e r n m e n t s c o n c e r n e d , so t h a t n o n - r e c o g n i t i o n by one g o v e r n m e n t 
of t h e o t h e r does not m a k e it i m p r a c t i c a b l e for t he C o m m i s s i o n to 
c o n d u c t its p r o c e e d i n g s wi th t h e p a r t i c i p a t i o n of t he p a r t i e s , as fo reseen 
u n d e r t h a t Ar t i c le . 

72. T h e C o m m i s s i o n t h e r e f o r e d i smisses t h e r e s p o n d e n t G o v e r n 
m e n t ' s ob jec t ions . 
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Conclusion 

73. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t he a p p l i c a n t 
G o v e r n m e n t did have locus standi to b r i n g a n app l i ca t i on u n d e r f o r m e r 
Ar t ic le 24 of t h e C o n v e n t i o n a g a i n s t t he r e s p o n d e n t S t a t e . 

C h a p t e r 2 

Legal interest of the applicant Government 

74. In its dec i s ion on the admiss ib i l i ty of t h e p r e s e n t app l i ca t i on 
{Cyprus v. Turkey, no . 25781/94 , dec is ion of 2 8 J u n e 1996, D R 86-A, p . 104), 
t h e C o m m i s s i o n , r e a c t i n g to t he a r g u m e n t of t h e r e s p o n d e n t G o v e r n m e n t 
t h a t th i s app l i ca t i on was essen t i a l ly t he s a m e as t he p rev ious i n t e r - S t a t e 
app l i ca t i ons lodged by C y p r u s a g a i n s t T u r k e y , r e se rved for c o n s i d e r a t i o n 
a t t h e m e r i t s s t a g e t h e q u e s t i o n w h e t h e r a n d , if so, to w h a t e x t e n t t h e 
a p p l i c a n t G o v e r n m e n t could have a val id legal i n t e r e s t in t h e 
d e t e r m i n a t i o n of t h e a l l eged c o n t i n u i n g v io la t ions of t he C o n v e n t i o n in 
so far as they h a d a l r e a d y b e e n d e a l t w i th in p rev ious r e p o r t s of t h e 
C o m m i s s i o n (see Cyprus v. Turkey, nos . 6780 /74 a n d 6950 /75 , r e p o r t of 
10 J u l y 1976 - " t h e 1976 r e p o r t " , u n p u b l i s h e d , a n d Cyprus v. Turkey, 
no. 8007/77 , r e p o r t of 4 O c t o b e r 1983 - " t h e 1983 r e p o r t " , D R 72, p . 5 ) . 
In so far as t h e r e s p o n d e n t G o v e r n m e n t h a d ra i sed t he a r g u m e n t s of res 

judicata a n d a b u s e of p rocess in th is c o n t e x t , t h e C o m m i s s i o n f u r t h e r 
obse rved t h a t t h e i r e x a m i n a t i o n p r e s u p p o s e d a f inding on t h e iden t i t y of 
t h e p r e s e n t a p p l i c a t i o n wi th t h e p rev ious o n e s , wh ich could also only be 
m a d e a t t he m e r i t s s t age (see t h e admiss ib i l i t y dec is ion c i ted above , 
pp . 134-35). 

75. In t he i r obse rva t i ons on t h e m e r i t s , t h e r e s p o n d e n t G o v e r n m e n t 
have r e i t e r a t e d t h e i r a r g u m e n t t h a t t he a p p l i c a n t G o v e r n m e n t have no 
legal i n t e r e s t in b r i n g i n g r e p e t i t i v e app l i ca t i ons ad infinitum wi th a view 
to c h a n g i n g t h e r e l evan t r e so lu t ions of t h e C o m m i t t e e of M i n i s t e r s of 
t h e Counc i l of E u r o p e , wh ich t h e a p p l i c a n t G o v e r n m e n t m a y find 
unsa t i s f ac to ry bu t wh ich c o n s t i t u t e res judicata in r e l a t i on to p r o c e e d i n g s 
p r io r to J a n u a r y 1990, w h e n T u r k e y r ecogn i sed t he C o u r t ' s compulsory-
j u r i s d i c t i o n . T h e r e s p o n d e n t G o v e r n m e n t c la im t h a t , w i th t h e excep t ion 
of t he c o m p l a i n t s u n d e r Ar t i c les 9, 10 a n d 11 of t h e C o n v e n t i o n a n d u n d e r 
Ar t ic le 3 of Pro tocol N o . 1, t he facts s u b m i t t e d a n d t h e Ar t i c les re l ied on 
a r e t h e s a m e as in t h e a p p l i c a n t G o v e r n m e n t ' s p rev ious app l i ca t i ons a n d 
disclose no new i n f o r m a t i o n or v ic t ims . 

76. T h e a p p l i c a n t G o v e r n m e n t re fu te t h e s e a r g u m e n t s . T h e y c la im 
t h a t c e r t a i n of t h e i r c o m p l a i n t s a r e en t i r e ly new, t h a t o t h e r s have no t 
b e e n t h e subjec t of a def in i t ive finding in t h e C o m m i s s i o n ' s e a r l i e r 
r e p o r t s , a n d t h a t even w h e r e t h e r e has b e e n such a finding the p r e s e n t 
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c o m p l a i n t s , based on n e w i n f o r m a t i o n a n d ev idence , r e l a t e to a l a t e r 
pe r iod d u r i n g which t h e p e r s i s t e n c e of a s i t u a t i o n in b r e a c h of t h e 
C o n v e n t i o n c o n s t i t u t e s an a g g r a v a t i o n of t h a t b r e a c h . Res judicata c a n 
only c o n c e r n a r i gh t , q u e s t i o n or fact d i s t inc t ly p u t in i ssue a n d d i rec t ly 
d e t e r m i n e d by the a p p r o p r i a t e body, wh ich they s u b m i t is not t h e case 
wi th t he C o m m i t t e e of M i n i s t e r s ' r e so lu t i ons c o n c e r n i n g t h e ea r l i e r 
i n t e r - S t a t e app l i ca t i ons . In any even t , in t h e i r submis s ion t he se 
r e so lu t ions have no forward r e a c h . 

77. T h e C o m m i s s i o n first no t e s t h a t c e r t a i n of t h e c o m p l a i n t s r a i sed 
by t h e a p p l i c a n t G o v e r n m e n t ( n a m e l y t he i r c o m p l a i n t s u n d e r Ar t i c l e s 9, 
10 a n d 11 of t he C o n v e n t i o n a n d u n d e r Ar t i c l e 3 of P ro toco l No . 1, as well 
as t h e c o m p l a i n t s r e l a t i n g to t h e a l l eged v io la t ion of t h e r i g h t s of t he 
mi s s ing p e r s o n s ' r e l a t ives , t h e c o m p l a i n t s c o n c e r n i n g t h e a c t u a l living 
cond i t i ons of G r e e k C y p r i o t s in n o r t h e r n C y p r u s a n d t h e c o m p l a i n t s 
r e l a t i n g to t he t r e a t m e n t of Gyps ies in n o r t h e r n C y p r u s ) a r e n e w a n d 
have not b e e n covered by e i t h e r t h e 1976 or t h e 1983 r e p o r t s on t h e 
prev ious i n t e r - S t a t e app l i c a t i ons by C y p r u s a g a i n s t T u r k e y . T h i s h a s , a t 
least in p a r t , b e e n a d m i t t e d by t h e r e s p o n d e n t G o v e r n m e n t (see 
p a r a g r a p h 75 above ) . In th i s r e spec t , a n issue as to t he a p p l i c a n t 
G o v e r n m e n t ' s legal i n t e r e s t in b r i n g i n g a n a p p l i c a t i o n u n d e r f o r m e r 
Ar t i c l e 24 of t he C o n v e n t i o n could only ar i se in so far as t h e s a m e 
m a t t e r s m a y also be t h e sub jec t of ind iv idua l app l i ca t i ons u n d e r f o r m e r 
Ar t ic le 25 of t he C o n v e n t i o n (see p a r a g r a p h s 83-86 be low) . 

78. In so far as t he r e s p o n d e n t G o v e r n m e n t ' s a r g u m e n t s r e l a t e to t h e 
a l l eged c o n t i n u i n g v io la t ions ( n a m e l y , t h e c o m p l a i n t s c o n c e r n i n g t h e 
mi s s ing p e r s o n s , those c o n c e r n i n g t h e h o m e a n d p r o p e r t y of d i sp l aced 
G r e e k C y p r i o t s , t he c o m p l a i n t s c o n c e r n i n g the s e p a r a t i o n of G r e e k -
Cypr io t famil ies a n d t h e c o m p l a i n t s c o n c e r n i n g t h e s i t u a t i o n of T u r k i s h 
Cypr io t s in n o r t h e r n C y p r u s ) , t he C o m m i s s i o n reca l l s p a r a g r a p h 56 of 
t he 1983 r e p o r t (ci ted above , p . 22) w h e r e it found t h a t f o rmer Ar t i c l e 27 
§ 1 (b) of t h e C o n v e n t i o n , whi le not app l i cab le t o cases b r o u g h t u n d e r 
f o r m e r Ar t ic le 24, ref lec ts a basic legal p r inc ip le which in i n t e r - S t a t e 
app l i ca t ions a r i ses d u r i n g the e x a m i n a t i o n of the m e r i t s : a S t a t e c a n n o t , 
excep t in specific c i r c u m s t a n c e s , c la im a n i n t e r e s t to have n e w f indings 
m a d e w h e r e t h e C o m m i s s i o n h a s a l r e a d y a d o p t e d a r e p o r t u n d e r f o r m e r 
Ar t ic le 31 of t he C o n v e n t i o n c o n c e r n i n g t h e s a m e m a t t e r . 

79. In so far as t he C o m m i s s i o n m u s t t h e r e f o r e d e t e r m i n e w h e t h e r , 
excep t iona l ly , t h e r e a r e specific c i r c u m s t a n c e s which jus t i fy a legal 
i n t e r e s t of t he app l i can t G o v e r n m e n t in t h e p r e s e n t case , t he 
C o m m i s s i o n first no t e s t h a t c e r t a i n of t he a p p l i c a n t G o v e r n m e n t ' s 
c o m p l a i n t s ( such as t hose c o n c e r n i n g the s i t u a t i o n of T u r k i s h C y p r i o t s ) , 
whi le hav ing b e e n ra i sed a l r e a d y in t h e e a r l i e r i n t e r - S t a t e cases , did not 
lead to a n y def ini t ive f indings by t h e C o m m i s s i o n in its e a r l i e r r e p o r t s , 
d u e to lack of ev idence . T o t h e e x t e n t t h a t t he a p p l i c a n t G o v e r n m e n t 
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have now r e q u e s t e d t he C o m m i s s i o n to e x p r e s s its opin ion on the bas is of 
n e w ev iden t i a l m a t e r i a l s u b m i t t e d by t h e m , t h e C o m m i s s i o n accep t s t h e i r 
legal i n t e r e s t (see t h e 1983 r e p o r t c i ted above , p . 22, § 58 ) . 

80. As r e g a r d s t he r e m a i n i n g c o m p l a i n t s c o n c e r n i n g a l l eged 
c o n t i n u i n g v io la t ions , t he C o m m i s s i o n no t e s t h e a p p l i c a n t G o v e r n m e n t ' s 
a r g u m e n t t h a t t h e s e a r e not iden t i ca l to those ra i sed in t he p rev ious cases 
b e c a u s e of t he t i m e factor. T h e C o m m i s s i o n accep t s t h a t , a t least in p a r t , 
t h e p e r s o n s af fec ted by t h e a l l eged v io la t ions of t h e C o n v e n t i o n a r e 
d i f fe ren t from those c o n c e r n e d in t h e p rev ious app l i ca t i ons a n d , even 
w h e r e t he s a m e p e r s o n s ' r i gh t s a r e a t i s sue , t he e x a m i n a t i o n of t h e 
c o m p l a i n t s now m a d e by the a p p l i c a n t G o v e r n m e n t m u s t t a k e i n to 
a c c o u n t t he evo lu t ion of t h e s i t ua t i on in n o r t h e r n C y p r u s , i nc lud ing t h e 
c r e a t i o n of a n e w i n s t i t u t i o n a l f r a m e w o r k by the p r o c l a m a t i o n of t h e 
e s t a b l i s h m e n t of t he " T u r k i s h R e p u b l i c of N o r t h e r n C y p r u s " ( " T R N C " ) 
- wh ich the r e s p o n d e n t G o v e r n m e n t qual ify as a novus actus interveniens -
a n d also t h e impos i t i on of n e w a n d add i t i ona l m e a s u r e s on those p e r s o n s . 
M o r e o v e r , the C o m m i s s i o n reca l l s the case- law a c c o r d i n g to which t h e 
t i m e factor m a y in i tself be cons t i t u t i ve of a v io la t ion of c e r t a i n 
C o n v e n t i o n r i g h t s ( c o n c e r n i n g d e p r i v a t i o n of possess ions d u r i n g a 
l e n g t h y pe r iod , see , for e x a m p l e , Sporrong and Lonnroth v. Sweden, 
j u d g m e n t of 23 S e p t e m b e r 1982, Ser ies A no . 52, a n d Papamichalopoulos 
and Others v. Greece, j u d g m e n t of 24 J u n e 1993, Scr ies A no. 260-B) or 
a g g r a v a t e a v io la t ion a l r e a d y e s t a b l i s h e d ( c o n c e r n i n g s e p a r a t i o n of 
fami l ies , see t h e 1983 r e p o r t c i t ed above , p . 42 , § 134). 

8 1 . For all t h e s e r e a s o n s , t he a p p l i c a n t G o v e r n m e n t c a n n o t be d e n i e d a 
legal i n t e r e s t in o b t a i n i n g a f ind ing t h a t a s i t u a t i o n previous ly found to be 
in b r e a c h of t h e C o n v e n t i o n still pe r s i s t s a f te r m a n y y e a r s . In p r inc ip le , th is 
app l ies in t h e p r e s e n t case to all t h e c o m p l a i n t s of c o n t i n u i n g v io la t ions in 
r e spec t of wh ich t h e C o m m i s s i o n has found b r e a c h e s of t h e C o n v e n t i o n in 
its p rev ious r e p o r t s , t h e decisive factor for a f f i rming a legal i n t e r e s t b e i n g 
t h e long per iod of t i m e s ince the a d o p t i o n of those r e p o r t s w i t h o u t a n y 
s ignif icant c h a n g e hav ing o c c u r r e d in t h e s i t ua t i on of the p e r s o n s 
c o n c e r n e d d e s p i t e i m p o r t a n t c h a n g e s in t he i n s t i t u t i o n a l f r a m e w o r k . 

82. In this c o n t e x t , t h e C o m m i s s i o n also no tes t he a p p l i c a n t 
G o v e r n m e n t ' s c o m p l a i n t of a v io la t ion of f o r m e r Ar t i c l e 32 § 4 of t h e 
C o n v e n t i o n by r e a s o n of T u r k e y ' s fa i lure to pu t an e n d to t h e v io la t ions 
of t he C o n v e n t i o n e s t a b l i s h e d in t h e C o m m i s s i o n ' s p rev ious r e p o r t s . T h e 
C o m m i s s i o n reca l l s its f indings in t h e 1983 r e p o r t (c i ted above , pp . 22-23 , 
§§ 59-62) a n d in its decis ion on t h e admiss ib i l i ty of t h e p r e s e n t a p p l i c a t i o n 
(ci ted above , p . 134), a c c o r d i n g to which t h e a p p l i c a n t G o v e r n m e n t c a n n o t 
be d e n i e d a legal i n t e r e s t on t h e basis of a n a l l eged p r e c l u d i n g effect of 
t h e C o m m i t t e e of M i n i s t e r s ' r e s o l u t i o n s c o n c e r n i n g bo th p rev ious i n t e r -
S t a t e app l i ca t i ons . Flowever , t h e C o m m i s s i o n is not c o m p e t e n t to m a k e 
a finding - in t he p r e s e n t case or o t h e r w i s e - t h a t t he r e s p o n d e n t 
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G o v e r n m e n t have not compl i ed wi th t h e i r ob l iga t ions u n d e r f o r m e r 
Ar t ic le 32 of t he C o n v e n t i o n a r i s i ng from those r e so lu t i ons , this b e i n g a 
m a t t e r r e se rved for c o n s i d e r a t i o n by t h e C o m m i t t e e of M i n i s t e r s . 

83 . T h e C o m m i s s i o n m u s t finally cons ide r w h e t h e r the a p p l i c a n t 
G o v e r n m e n t ' s legal i n t e r e s t is exc luded or l imi t ed on t h e g r o u n d t h a t 
c o m p l a i n t s s i m i l a r to t hose r a i s ed in t h e p r e s e n t case have b e e n b r o u g h t 
before it by individual a p p l i c a n t s . T h e C o m m i s s i o n reca l l s t h a t T u r k e y 
recogn ised t he r igh t of indiv idual pe t i t i on u n d e r f o r m e r Ar t ic le 25 of t he 
C o n v e n t i o n as from J a n u a r y 1987 a n d t h a t s ince t h a t t i m e ind iv idua l 
app l i ca t ions can be b r o u g h t a g a i n s t T u r k e y , inter alia, on a c c o u n t of 
its exerc i se of ju r i sd ic t ion in n o r t h e r n C y p r u s (see Chrysostomos, 
Papachrysostornou and Loizidou v. Turkey, nos . 15299/89, 15300/89 a n d 
15318/89, C o m m i s s i o n decis ion of 4 M a r c h 1991, D R 68, p . 216) . H o w e v e r , 
t he m e r e possibi l i ty for t h e ind iv idua ls c o n c e r n e d of b r i n g i n g app l i ca t ions 
u n d e r f o r m e r Ar t ic le 25 in n o w a y affects t he r ight of t he H i g h C o n t r a c t i n g 
P a r t i e s , i nc lud ing C y p r u s , to i n t r o d u c e an app l i ca t ion u n d e r f o r m e r 
Ar t ic le 24 for t he p r o t e c t i o n of t h e s a m e ind iv idua l s . M o r e o v e r , even w h e r e 
indiv idual app l i ca t i ons have ac tua l ly b e e n b r o u g h t , t h e C o m m i s s i o n h a s 
a c c e p t e d in Donnelly and Others t h a t in p r inc ip le i n t e r - S t a t e app l i ca t i ons 
a n d indiv idual app l i ca t i ons do not exc lude each o t h e r s ince t h e a p p l i c a n t s 
a r e d i f fe ren t in e a c h case a n d t h e i r r e spec t ive c l a ims a r e also d i f ferent (see 
Donnelly and Others v. the United Kingdom, nos . 5577 /72-5583 /72 , dec i s ion of 
5 A p r i l 1973, Col lec t ion of Dec is ions 4 3 , p . 149). 

84. T h u s , in an i n t e r - S t a t e case , t h e app l i can t G o v e r n m e n t c a n n o t be 
d e n i e d a legal i n t e r e s t in hav ing t he i r c l a ims d e t e r m i n e d m e r e l y b e c a u s e 
s o m e of t he facts coincide wi th t h e subject m a t t e r of indiv idual app l i ca t i ons 
which have b e e n or a r e p e n d i n g before t h e C o n v e n t i o n o r g a n s . T h e 
C o m m i s s i o n no tes tha t in t he p r e s e n t case t h e r e is i ndeed some ove r l ap 
w i t h indiv idual app l i ca t i ons wh ich have a l r e a d y been finally d e t e r m i n e d 
by t h e C o m m i t t e e of M i n i s t e r s {Chrysostomos and Papachrysostornou v. Turkey, 
nos. 15299/89 a n d 15300/89, C o m m i s s i o n ' s r e p o r t of 8 J u l y 1993, D R 86-A, 
p . 4) o r t he C o u r t (Eu r . C o u r t HR,Loizidou v. Turkey ( m e r i t s ) , j u d g m e n t of 
18 D e c e m b e r 1996, Reports of Judgments and Decisions 1996-VI), or wh ich a r e 
c u r r e n t l y p e n d i n g before it or t he C o u r t a t va r ious p r o c e d u r a l s t a g e s . 
H o w e v e r , t h e s e a pp l i c a t i ons c o n c e r n t he p a r t i c u l a r s i t u a t i o n of e a c h 
individual a p p l i c a n t , w h e r e a s t he p r e s e n t case dea l s w i th t h e b r o a d e r 
a s p e c t s , i nc lud ing g e n e r a l m e a s u r e s af fec t ing m o r e p e r s o n s t h a n t hose 
w h o b r o u g h t individual app l i ca t i ons . T h e C o m m i s s i o n recal ls in th is 
c o n t e x t t h a t individuals can c o m p l a i n of legis la t ion or a d m i n i s t r a t i v e 
p rac t i ce s only in so far as t h e y a r e b e i n g app l ied to t h e m , w h e r e a s in a n 
i n t e r - S t a t e app l i ca t ion t he H i g h C o n t r a c t i n g P a r t i e s can cha l l enge 
legis lat ive m e a s u r e s and a d m i n i s t r a t i v e p rac t i ce s as such (see E u r . C o u r t 
H R , Ireland v. the United Kingdom, j u d g m e n t of 18 J a n u a r y 1978, Se r i e s A 
no. 25, p . 63 , § 157, a n d p . 9 1 , § 240) . " 
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85. T h e C o m m i s s i o n u n d e r s t a n d s t h a t in t h e p r e s e n t case t h e 
a p p l i c a n t G o v e r n m e n t e s sen t i a l ly c o m p l a i n of t h e c o n s e q u e n c e s of 
legis la t ive m e a s u r e s (which t h e y do not r ecogn i se as such) a n d of 
a d m i n i s t r a t i v e p rac t i ces in t he n o r t h e r n p a r t of C y p r u s . Whi l e p u t t i n g 
fo rward , by way of ev idence , a host of i n f o r m a t i o n c o n c e r n i n g t h e 
m a n n e r in w h i c h t h e s e m e a s u r e s have b e e n or a r e b e i n g app l i ed to 
ind iv idua l p e r s o n s , t h e y do not seek a d e t e r m i n a t i o n of t h e s e individual 
cases u n d e r t h e C o n v e n t i o n . T h e y only ask for a finding t h a t t h e said 
p r a c t i c e s exist as a l l eged a n d t h a t t h e y a r e as such in b r e a c h of t h e 
C o n v e n t i o n . O n th is bas i s , t h e C o m m i s s i o n sees no r e a s o n to d e n y t h e 
l e g i t i m a t e legal i n t e r e s t of t h e a p p l i c a n t G o v e r n m e n t b e c a u s e 
app l i ca t i ons r e l a t i n g to t he s a m e or s i m i l a r facts have also b e e n 
i n t r o d u c e d by indiv idual a p p l i c a n t s . 

86. In t he p r e s e n t i n t e r - S t a t e case , t h e C o m m i s s i o n m u s t t a k e a c c o u n t 
of t h e ev idence p l aced before it, which by its n a t u r e r e l a t e s to ind iv idual 
cases , b u t wh ich t a k e n as a who le can m a k e u p the a l l eged a d m i n i s t r a t i v e 
p r a c t i c e s (see Ireland v. the United Kingdom c i t ed above , p . 63 , § 157). 
H o w e v e r , it h a s found it a p p r o p r i a t e to exc lude f rom its inves t iga t ion 
u n d e r f o r m e r Ar t ic le 28 § 1 (a) of t he C o n v e n t i o n t h e facts u n d e r l y i n g 
a n y indiv idual app l i c a t i ons ac tua l ly p e n d i n g (see p a r a g r a p h 33 of t h e 
r e p o r t ) . T h e p r e s e n t r e p o r t t h e r e f o r e in no way p r e j u d g e s t he findings 
t h a t m a y even tua l ly be m a d e in those cases . 

Conclusion 

87. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t he a p p l i c a n t 
G o v e r n m e n t have a l e g i t i m a t e legal i n t e r e s t in h a v i n g t h e m e r i t s of t he 
p r e s e n t app l i ca t i on e x a m i n e d by t h e C o m m i s s i o n . 

C h a p t e r 3 

Responsibility of Turkey under the Convention 

88. In the dec is ion on t h e admiss ib i l i ty of t h e p r e s e n t app l i ca t i on , t h e 
C o m m i s s i o n r e j ec t ed t he r e s p o n d e n t G o v e r n m e n t ' s ob jec t ions as to 
T u r k e y ' s lack of j u r i s d i c t i o n a n d respons ib i l i ty in r e spec t of t h e ac t s 
c o m p l a i n e d of by t h e app l i can t G o v e r n m e n t , finding t h a t it had not b e e n 
shown t h a t , g e n e r a l l y s p e a k i n g , t he se ac t s w e r e p r i m a facie i ncapab le of 
fal l ing wi th in T u r k i s h j u r i s d i c t i o n wi th in t he m e a n i n g of Ar t ic le 1 of t he 
C o n v e n t i o n . T h e C o m m i s s i o n a d d e d , however , t h a t th is Finding did not in 
a n y way p r e j u d g e t h e q u e s t i o n s to be d e c i d e d a t t h e m e r i t s s t a g e of t he 
p r o c e e d i n g s , n a m e l y w h e t h e r t h e m a t t e r s c o m p l a i n e d of w e r e ac tua l ly 
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i m p u t a b l e t o T u r k e y a n d gave r ise to h e r respons ib i l i ty u n d e r the 
C o n v e n t i o n (decis ion c i ted above , p . 131). 

89. At t h e m e r i t s s t a g e , t h e r e s p o n d e n t G o v e r n m e n t first r e fused to 
p a r t i c i p a t e in t h e p r o c e e d i n g s on the g r o u n d t h a t by d e c l a r i n g t h e case 
admis s ib l e t h e C o m m i s s i o n h a d a c t e d ultra vires. W h e n t h e r e s p o n d e n t 
G o v e r n m e n t even tua l ly d e c i d e d to c o o p e r a t e wi th t h e C o m m i s s i o n , t h e y 
d e c l a r e d , inter alia, t h a t t h e y did so on t h e bas is of " t h e effect iveness of 
T u r k i s h - C y p r i o t j u r i s d i c t i o n in n o r t h e r n C y p r u s " a n d " t h e a b s e n c e of any 
j u r i s d i c t i o n of T u r k e y " in r e spec t of t h e m a t t e r s c o m p l a i n e d of. 
Accord ingly , the o b s e r v a t i o n s on t h e m e r i t s w e r e d e c l a r e d to be 
" o b s e r v a t i o n s of t h e T R N C " . 

90. In t h e s e o b s e r v a t i o n s , a n d aga in a t t h e h e a r i n g on the m e r i t s , it 
was s u b m i t t e d on beha l f of t he r e s p o n d e n t G o v e r n m e n t t h a t t h e 
app l i ca t ion did "no t c o n c e r n ac t s or omiss ions of T u r k e y bu t t hose of t he 
T u r k i s h R e p u b l i c of N o r t h e r n C y p r u s ( T R N C ) " , a n i n d e p e n d e n t S t a t e 
e s t ab l i shed by the T u r k i s h - C y p r i o t c o m m u n i t y in t h e n o r t h of C y p r u s in 
t h e exerc i se of t h e i r r igh t to s e l f - d e t e r m i n a t i o n af ter t h e col lapse of t h e bi-
c o m m u n a l c o n s t i t u t i o n a l a r r a n g e m e n t s . T h e " T R N C " h a d b e e n 
recogn i sed by T u r k e y a n d exerc i sed g o v e r n m e n t a l power , t h a t is to say 
exclusive con t ro l a n d a u t h o r i t y , over t h e t e r r i t o r y n o r t h of t h e U n i t e d 
N a t i o n s buf fe r -zone . T h e fact t h a t t h e " T R N C " h a d not b e e n r ecogn i sed 
by o t h e r S t a t e s and i n t e r n a t i o n a l o r g a n i s a t i o n s did not justify t he 
conclus ion t h a t th i s S t a t e did no t ac tua l ly exis t a n d did not have all t he 
a t t r i b u t e s of s t a t e h o o d . A c c o r d i n g to t h e ru les of i n t e r n a t i o n a l law, its a c t s 
had to be given effect a n d th is was i n d e e d t h e p rac t i ce of t h e c o u r t s in 
severa l S t a t e s . T h e C o m m i s s i o n itself, in i ts previous ly c i ted r e p o r t in 
Chrysostomos and Papachrysostomou, which was s u b s e q u e n t l y a p p r o v e d by the 
C o m m i t t e e of M i n i s t e r s ( see , in p a r t i c u l a r , p . 38 , § 169), h a d found no 
ind ica t ion of con t ro l exe rc i sed by the T u r k i s h a u t h o r i t i e s over t h e p r i son 
a d m i n i s t r a t i o n or t he a d m i n i s t r a t i o n of j u s t i c e by T u r k i s h - C y p r i o t 
a u t h o r i t i e s a n d h a d s t a t e d t h a t t he ac t s c o m p l a i n e d of in t h a t case w e r e 
jus t i f i ed u n d e r d o m e s t i c law a n d not i m p u t a b l e to T u r k e y . 

9 1 . T h e r e s p o n d e n t G o v e r n m e n t cons ide r t h a t t h e C o m m i s s i o n ' s 
finding of T u r k i s h j u r i s d i c t i o n u n d e r Ar t i c l e 1 of t h e C o n v e n t i o n in i n t e r -
S t a t e app l i ca t i ons nos. 6780 /74 a n d 6950/75 was d u e p r i m a r i l y to t h e 
p r e s e n c e of T u r k e y ' s a r m e d forces. T h e y recal l t h a t in t h e previous ly 
c i ted 1983 r e p o r t on app l i ca t i on no. 8007/77 the C o m m i s s i o n obse rved 
t h a t " t h e e x i s t e n c e of s o m e k ind of civil a d m i n i s t r a t i o n in n o r t h e r n 
C y p r u s does not exc lude T u r k i s h r e spons ib i l i t y" (p. 24, § 64) . H o w e v e r , 
t hey reject t h e p ropos i t ion t h a t t he e x i s t e n c e of " ju r i sd i c t i on" c r e a t e s a n 
i r r e fu t ab l e p r e s u m p t i o n of respons ib i l i ty . Such respons ib i l i ty c a n n o t in 
t he i r view be e s t a b l i s h e d r e g a r d l e s s of t h e ac to r s a n d p a r t i e s involved. 
I m p u t a b i l i t y a n d , c o n s e q u e n t l y , respons ib i l i ty , necessa r i ly r e q u i r e an 
e x a m i n a t i o n of t he p a r t i c u l a r facts a n d proof of a c t u a l , a n d not 
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p r e s u m e d invo lvemen t of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d wi th t h e 
ac t s or omiss ions a l leged to c o n s t i t u t e v io la t ions of t h e C o n v e n t i o n . 

92. In this c o n t e x t , t he r e s p o n d e n t G o v e r n m e n t ca tegor ica l ly re jec t 
t he C o u r t ' s f ind ing in Loizidou ( m e r i t s ) ( j u d g m e n t c i ted above , 
pp . 2234-35, § 52) t h a t t h e " T u r k i s h R e p u b l i c of N o r t h e r n C y p r u s " is a 
" s u b o r d i n a t e local a d m i n i s t r a t i o n " of T u r k e y . Inter alia, t h e y c o n t e s t t h e 
bas i s of th is finding, n a m e l y t h e a s s e r t i o n by t h e C o u r t t h a t " t he T u r k i s h 
G o v e r n m e n t have a c k n o w l e d g e d t h a t t h e a p p l i c a n t ' s loss of con t ro l of h e r 
p r o p e r t y s t e m s from the o c c u p a t i o n of t h e n o r t h e r n p a r t of C y p r u s by 
T u r k i s h t roops a n d the e s t a b l i s h m e n t t h e r e of t he ' T R N C ' " (ibid., 
p . 2235 , § 54) . T h e y s u b m i t t h a t , in fact , t h e y have neve r m a d e such a n 
a c k n o w l e d g m e n t . T h e C o u r t m u s t have b e e n a w a r e of t he process of 
a d m i n i s t r a t i v e a n d poli t ical evolu t ion in n o r t h e r n C y p r u s a n d t h a t 
T u r k e y could no t exerc i se c o n t r o l d i rec t ly t h r o u g h its a r m e d forces in 
t h a t p a r t of t h e i s land . T h e y f u r t h e r po in t ou t t h a t " T R N C " a u t h o r i t y in 
n o r t h e r n C y p r u s is not d e l e g a t e d by T u r k e y bu t based on t h e free will of 
i ts peop le . T h e " T R N C " legal sys t em, i n c o r p o r a t i n g bas ic e l e m e n t s from 
Engl i sh c o m m o n law, is very d i s t inc t f rom t h e sys tem o b t a i n i n g in T u r k e y , 
a n d t h e " T R N C " is n e i t h e r a p rov ince no r a p r o t e c t o r a t e of T u r k e y . It 
is f u r t h e r c l a i m e d t h a t t h e e s t a b l i s h m e n t of t h e " T R N C " a n d t h e 
e n a c t m e n t of i ts leg is la t ion is a novus actus interveniens c a p a b l e of r e b u t t i n g 
any p r e s u m p t i o n of T u r k e y ' s respons ib i l i ty for t h e ac t s c o m p l a i n e d 
of. Final ly , t h e r e s p o n d e n t G o v e r n m e n t s u b m i t t h a t Loizidou, as a n 
ind iv idua l app l i ca t i on , was d e c i d e d on its own facts a n d the C o u r t ' s 
j u d g m e n t in t h a t case t he r e fo r e c a n n o t be g e n e r a l i s e d for t he p u r p o s e s 
of t h e p r e s e n t i n t e r - S t a t e app l i ca t i on . 

93 . T h e a p p l i c a n t G o v e r n m e n t no t e t h a t t h e r e s p o n d e n t G o v e r n m e n t 
d e n y respons ib i l i ty by r a i s i ng c o n s i d e r a t i o n s of publ ic i n t e r n a t i o n a l law. 
T h e app l i can t G o v e r n m e n t do no t d e n y t h a t t h e ru l e s a n d pr inc ip les of 
pub l ic i n t e r n a t i o n a l law m a y be r e l e v a n t , bu t s u b m i t t h a t t hey have to be 
s e e n in t h e c o n t e x t of t he C o n v e n t i o n , in p a r t i c u l a r i ts Ar t i c l e 1, wh ich 
h e r e c o n s t i t u t e s t h e app l i cab le law. T h e C o n v e n t i o n as a n a g r e e m e n t 
b e t w e e n S t a t e s involves a s t a n d a r d form of respons ib i l i ty for b r e a c h e s by 
t h e C o n t r a c t i n g S t a t e s of t h e i r ob l iga t ion to s e c u r e wi th in t h e i r 
j u r i s d i c t i o n t h e r i gh t s e n s h r i n e d in t he C o n v e n t i o n , which is an 
ob l iga t ion of r e su l t a n d not one of conduc t . T u r k e y c a n n o t avoid th is 
respons ib i l i ty by c l a i m i n g t h a t t h e ac ts c o m p l a i n e d of a r e i m p u t a b l e t o 
o r g a n s or a u t h o r i t i e s of t he " T R N C " . T h e mi l i t a ry o c c u p a t i o n of 
n o r t h e r n C y p r u s r e su l t s f rom t h e i l legal use of force a n d t h e T u r k i s h 
policy of fos te r ing a secess ion based on a rac ia l division of C y p r u s h a s 
b e e n decisively r e j ec t ed by t h e i n t e r n a t i o n a l c o m m u n i t y . W h e n th i s 
policy led to t h e p r o c l a m a t i o n of t he e s t a b l i s h m e n t of t h e " T R N C " in 
1983, th i s d e c l a r a t i o n as well as all secess ionis t ac t ions w e r e d e c l a r e d t o 
b e legal ly invalid by t he U n i t e d N a t i o n s Secu r i t y Counc i l a n d also by a 
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re so lu t ion of t h e C o m m i t t e e of M i n i s t e r s of t he C o u n c i l of E u r o p e . In 
t e r m s of i n t e r n a t i o n a l law, th is legal inva l id i ty is b a s e d on two p r inc ip le s 
of jus cogens: t h e pr inc ip le of n o n - r e c o g n i t i o n of c h a n g e s r e s u l t i n g f rom t h e 
unlawful use or t h r e a t of force, a n d t h e p roh ib i t i on of racia l 
d i s c r i m i n a t i o n . In t he app l i can t G o v e r n m e n t ' s view, t h e i l legal i ty of t he 
" T R N C " a d m i n i s t r a t i o n has a lso been con f i rmed by t h e C o u r t in Loizidou 
( m e r i t s ) ( j u d g m e n t c i ted above , pp . 2230-31 , §§ 42 a n d 4 4 ) . 

94. In t he app l i can t G o v e r n m e n t ' s submis s ion , t h e e s sen t i a l i l legal i ty 
of t he a d m i n i s t r a t i o n in n o r t h e r n C y p r u s p r e c l u d e s T u r k e y from re ly ing 
on any legal jus t i f ica t ion for he r ac t s a n d policies m o t i v a t e d by 
d i s c r i m i n a t i o n . T u r k e y m a y have no legal t i t le in t h e a r e a s u n d e r 
o c c u p a t i o n , bu t it does have legal respons ib i l i ty , or overal l accoun tab i l i t y , 
in t h e s e a r e a s . T h i s de r ives f rom T u r k e y ' s overal l a n d exclus ive con t ro l , 
which is not s h a r e d w i t h a n y o t h e r S t a t e . In th is c o n n e c t i o n , t h e 
a p p l i c a n t G o v e r n m e n t refer to t h e Advisory O p i n i o n of t h e I n t e r n a t i o n a l 
C o u r t of J u s t i c e in t h e N a m i b i a case , w h e r e it was he ld t h a t a S t a t e 
occupy ing a t e r r i t o r y w i t h o u t t i t le incur s i n t e r n a t i o n a l respons ib i l i ty in 
r e l a t i on to t h a t t e r r i t o r y (1971 ICJ R e p o r t s , p . 1 18, § 54) . T h e a p p l i c a n t 
G o v e r n m e n t c la im t h a t t h e r e is o v e r w h e l m i n g ev idence of T u r k i s h 
mi l i t a ry p r e s e n c e a n d overal l con t ro l in t h e occupied a r e a s . If T u r k e y 
w e r e not to be he ld r e spons ib l e for cond i t i ons in n o r t h e r n C y p r u s , no 
o t h e r legal p e r s o n could be he ld r e spons ib l e a n d t h e effect iveness of t he 
C o n v e n t i o n s y s t e m a n d the publ ic o r d e r of E u r o p e would be u n d e r m i n e d . 

95. Finally, t he a p p l i c a n t G o v e r n m e n t po in t ou t t h a t , a c c o r d i n g to 
Loizidou ( p r e l i m i n a r y objec t ions) ( j u d g m e n t c i ted above , p . 24, § 62) , t h e 
fact t h a t T u r k e y ac ts to s o m e e x t e n t t h r o u g h a s u b o r d i n a t e local 
a d m i n i s t r a t i o n in no way affects the legal c o n s e q u e n c e s of i ts con t ro l 
over t h e occupied a r e a s . W h i l e a S t a t e m a y d e l e g a t e t h e a d m i n i s t r a t i v e 
process to a g e n t s of a s u b o r d i n a t e local a d m i n i s t r a t i o n e s t ab l i shed in 
c e r t a i n a r e a s , this does not re l ieve it of t he ob l iga t ion to s e c u r e t h e 
p r o t e c t i o n of h u m a n r igh t s in those a r e a s . A S t a t e c a n n o t by d e l e g a t i o n , 
even if th is be g e n u i n e , avoid re spons ib i l i ty for b r e a c h e s of i ts d u t i e s u n d e r 
i n t e r n a t i o n a l law. In t he p r e s e n t case , T u r k e y has t he d u t y to s ecu re in t h e 
a r e a s con t ro l l ed by her t h e r igh t s a n d f r eedoms p r o t e c t e d by the 
C o n v e n t i o n a n d to p r e v e n t v io la t ions thereof . T h e a p p l i c a n t G o v e r n m e n t 
s u b m i t t ha t in t h e given c i r c u m s t a n c e s t h e r e is t he r e fo r e a s t r o n g 
p r e s u m p t i o n of T u r k i s h respons ib i l i ty for all v io la t ions of t h e C o n v e n t i o n 
in t he occupied a r e a s , a p r e s u m p t i o n which in p rac t i ca l t e r m s is 
i r r e fu t ab le . 

96. T h e C o m m i s s i o n first recal ls its r e p o r t s on t he e a r l i e r i n t e r - S t a l e 
cases (see t h e 1976 r e p o r t c i ted above , p . 32, §§ 83-85, a n d p. 33 , § 87, fifth 
i n d e n t ; a n d t h e 1983 r e p o r t c i t ed above , p p . 23-24, §§ 63-65) , w h e r e it 
d i s t i n g u i s h e d b e t w e e n , on t he o n e h a n d , ac t s of T u r k i s h mi l i t a ry forces 
a n d o t h e r T u r k i s h a u t h o r i t i e s - for which t h e r e s p o n d e n t S t a t e was he ld 
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r e spons ib le — a n d , on t he o t h e r h a n d , ac t s of T u r k i s h - C y p r i o t a u t h o r i t i e s — 
which w e r e not i m p u t e d to t h e r e s p o n d e n t S t a t e . Accord ing ly , in t hose 
r e p o r t s t he q u e s t i o n of i m p u t a b i l i t y was e x a m i n e d s e p a r a t e l y in r e l a t i o n 
to e a c h of t h e app l i can t G o v e r n m e n t ' s c o m p l a i n t s on t h e bas is of t h e 
a c t u a l i nvo lvemen t of T u r k i s h a u t h o r i t i e s or officers. Such invo lvemen t 
was seen as imp ly ing t h e r e s p o n d e n t S t a t e ' s respons ib i l i ty u n d e r t he 
C o n v e n t i o n , n o t w i t h s t a n d i n g the fact t h a t m o s t of t h e ac t s c o m p l a i n e d of 
h a d o c c u r r e d o u t s i d e t he n a t i o n a l t e r r i t o r y of T u r k e y . 

97. Essen t i a l ly t h e s a m e a p p r o a c h was followed in t h e C o m m i s s i o n ' s 
r e p o r t s of 8 J u l y 1993 in Chrysostomos and Papachrysostomou (c i ted above , 
pp . 25-27, §§ 90-102, a n d pp . 36-38, §§ 161-71) a n d Loizidou (Ser ies A 
no. 310, op in ion of t h e C o m m i s s i o n , p . 46, §§ 4 8 - 5 1 , a n d p . 53 , §§ 94-95) , 
in wh ich the C o m m i s s i o n add i t iona l ly d i s t i n g u i s h e d b e t w e e n the " b o r d e r 
a r e a " or "buf fe r -zone" , w h e r e it cons ide r ed t h a t T u r k i s h forces exe rc i sed 
overa l l con t ro l , a n d the r e m a i n i n g p a r t s of n o r t h e r n C y p r u s , w h e r e t h e 
C o m m i s s i o n a c c e p t e d t h a t T u r k i s h - C y p r i o t a u t h o r i t i e s could exe rc i se 
c e r t a i n powers w i t h o u t e n g a g i n g T u r k e y ' s r espons ib i l i ty (see Chrysostomos 
and Papachrysostomou, r e p o r t c i t ed above , pp . 34-35, §§ 146-56, a n d Loizidou, 
r e p o r t c i ted above , pp . 50 -51 , §§ 76-83). 

98 . T h e C o m m i s s i o n cons ide r s t h a t t h e s e d i s t i nc t ions c a n n o t be 
m a i n t a i n e d a f t e r t h e C o u r t ' s two previous ly c i ted j u d g m e n t s in Loizidou 
( p r e l i m i n a r y ob jec t ions a n d m e r i t s ) . In t he first j u d g m e n t , a l r e a d y re l ied 
on in t h e C o m m i s s i o n ' s dec is ion on t h e admiss ib i l i ty of t h e p r e s e n t 
app l i ca t ion , it was s t a t e d (p. 24, § 62) t h a t : 

"Bearing in mind the object and purpose of the Convention, the responsibility of a 
Contract ing Party may also arise when as a consequence of military action - whether 
lawful or unlawful - it exercises effective control of an area outside its national territory. 
The obligation to secure, in such an area, the rights and freedoms set out in the 
Convention derives from the fact of such control whether it be exercised directly, 
through its armed forces, or through a subordinate local administrat ion." 

T h e C o u r t conc luded (ibid., § 64) t h a t t h e ac ts c o m p l a i n e d of in t h a t 
c a se (loss of t h e a p p l i c a n t ' s con t ro l of he r p r o p e r t y ) w e r e capab l e of 
fal l ing w i th in T u r k i s h " ju r i sd i c t i on" w i t h i n t h e m e a n i n g of Ar t ic le 1 of 
t h e C o n v e n t i o n . H o w e v e r , t h e C o u r t r e s e r v e d for t h e m e r i t s s t a g e t h e 
q u e s t i o n w h e t h e r t h e m a t t e r s c o m p l a i n e d of w e r e i m p u t a b l e to T u r k e y 
a n d gave rise to S t a t e respons ib i l i ty . 

99. In t he j u d g m e n t on t h e m e r i t s , t h e C o u r t a n s w e r e d t h a t q u e s t i o n 
as follows (pp . 2235-36, § 56) : 

"It is not necessary to de termine whether, as the applicant and the Government of 
Cyprus have suggested, Turkey actually exercises detailed control over the policies and 
actions of the authori t ies of the ' T R N C . It is obvious from the large numbers of troops 
engaged in active duties in northern Cyprus ... that her army exercises effective overall 
control over that par t of the island. Such control, according to the relevant test and in 
the circumstances of the case, entails her responsibility for the policies and actions of 
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the 'TRNC'. . . Those affected by such policies and actions therefore come within the 
'jurisdiction' of Turkey for the purposes of Article 1 of the Convention. Her obligation 
to secure to the applicant the rights and freedoms set out in the Convention therefore 
extends to the nor thern part of Cyprus. 

In view of this conclusion the Court need not pronounce itself on the a rguments ... 
concerning the alleged lawfulness or unlawfulness under international law of Turkey's 
military intervention in the island in 1974 since ... the establishment of State 
responsibility under the Convention docs not require such an enquiry ... It suffices to 
recall in this context ... that the international community considers that the Republic 
of Cyprus is the sole legitimate Government of the island and has consistently refused to 
accept the legitimacy of the ' T R N C as a State within the meaning of international law 

100. T h e C o m m i s s i o n cons ide r s t h a t it shou ld follow the C o u r t ' s 
dec is ion in th is r e spec t , wh ich m u s t be c o n s i d e r e d as t h e a u t h o r i t a t i v e 
ru l i ng of t h e c o m p e t e n t C o n v e n t i o n o r g a n from the po in t of view of 
i n t e r n a t i o n a l law. T h e fact t h a t t he C o m m i t t e e of M i n i s t e r s s e e m s to 
have impl ic i t ly a c c e p t e d t h e C o m m i s s i o n ' s d i f fe ren t view of t h e m a t t e r 
by e n d o r s i n g t h e r epo r t in Chryso.stomos and Papachrysostomou c a n n o t make-
a n y d i f ference as t h a t r e so lu t i on (Reso lu t ion D H (95) 245 of 19 O c t o b e r 
1995, r e p r o d u c e d in D R 86-A, p. 51) does not c o n t a i n any e x p r e s s 
r e f e r e n c e to t he issue of T u r k i s h respons ib i l i ty a n d , in any even t , t he 
j u d g m e n t in Loizidou is t h e m o r e r ecen t dec is ion . 

101. In r e a c h i n g this conc lus ion , the C o m m i s s i o n h a s t a k e n i n t o 
accoun t t he a r g u m e n t s s u b m i t t e d by the p a r t i e s in t h e p r o c e e d i n g s 
c o n c e r n i n g the p r e s e n t app l i ca t i on , in p a r t i c u l a r t h e r e s p o n d e n t 
G o v e r n m e n t ' s c o n t e n t i o n t h a t t h e C o u r t ' s j u d g m e n t in Loizidou was b a s e d 
on an a c k n o w l e d g m e n t which in fact h a d neve r b e e n m a d e by t h e 
r e s p o n d e n t G o v e r n m e n t a n d t h e i r f u r t h e r c o n t e n t i o n t h a t in any even t it 
was l i m i t e d to t h e facts of t h e p a r t i c u l a r case a n d was not c a p a b l e of 
g e n e r a l i s a t i o n for t h e p u r p o s e s of t he p r e s e n t i n t e r - S t a t e app l i ca t i on . T h e 
C o m m i s s i o n does not s h a r e t h e s e views of t h e r e s p o n d e n t G o v e r n m e n t . It 
no te s t h a t t h e C o u r t ' s p r o c e e d i n g s in Loizidou w e r e c o n d u c t e d in pa ra l l e l 
w i t h t h e C o m m i s s i o n ' s p r o c e e d i n g s in t h e p r e s e n t case a n d t h a t b o t h 
p a r t i e s r a i sed la rge ly t h e s a m e a r g u m e n t s before t h e C o u r t a n d t h e 
C o m m i s s i o n . Even a s s u m i n g t h a t t he r e s p o n d e n t G o v e r n m e n t ' s a s s e r t i o n 
t h a t t h e y neve r m a d e an e x p r e s s a c k n o w l e d g m e n t in t he t e r m s r e f e r r ed to 
by t h e C o u r t is t r u e , t h e l a t t e r e x a m i n e d a wide r a n g e of o t h e r facts 
a n d a r g u m e n t s on which it b a s e d its above conc lus ion . M o r e o v e r , t h e 
C o u r t express ly held t h a t , in o r d e r to r e a c h th is conc lus ion , it was not 
neces sa ry to d e t e r m i n e w h e t h e r T u r k e y ac tua l ly exe rc i sed d e t a i l e d 
con t ro l over t h e policies a n d ac t ions of the " T R N C " ; in t h e s e 
c i r c u m s t a n c e s , t h e C o m m i s s i o n has not c o n s i d e r e d it a p p r o p r i a t e to 
m a k e such a d e t e r m i n a t i o n in t he p r e s e n t case a n d to ca r ry ou t an 
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inves t iga t ion o n th i s aspec t of t h e case , as s u g g e s t e d by the a p p l i c a n t 
G o v e r n m e n t . 

102. Final ly , t h e C o m m i s s i o n no t e s t h a t t h e C o u r t ' s f indings as to 
T u r k e y ' s respons ib i l i ty for even t s in n o r t h e r n C y p r u s have b e e n 
e x p r e s s e d in such b r o a d t e r m s in Loizidou t h a t t hey m u s t be t a k e n as t h e 
s t a t e m e n t of a g e n e r a l p r inc ip l e . Accord ing ly , t h e C o m m i s s i o n cons ide r s 
t h a t T u r k i s h respons ib i l i ty e x t e n d s to all ac t s of t he " T R N C " , b e i n g a 
s u b o r d i n a t e local a d m i n i s t r a t i o n of T u r k e y in n o r t h e r n C y p r u s . T h u s , 
th i s r espons ib i l i ty is not l imi ted to p r o p e r t y i ssues , such as t hose 
c o n s i d e r e d in Loizidou, b u t covers t h e e n t i r e r a n g e of c o m p l a i n t s r a i sed 
by t h e a p p l i c a n t G o v e r n m e n t in t he p r e s e n t app l i ca t i on , i r r e spec t ive of 
w h e t h e r they r e l a t e to ac t s or omiss ions of T u r k i s h or T u r k i s h - C y p r i o t 
a u t h o r i t i e s . C o n s e q u e n t l y , t he C o m m i s s i o n will not e x a m i n e in t he 
p r e s e n t r e p o r t t h e q u e s t i o n of i m p u t a b i l i t y s e p a r a t e l y for each of t h e 
va r ious c o m p l a i n t s a t i ssue . 

Conclusion 

103. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t he facts 
c o m p l a i n e d of in t h e p r e s e n t app l i ca t i on fall w i th in t h e " j u r i sd i c t i on" of 
T u r k e y wi th in t he m e a n i n g of Ar t ic le 1 of t h e C o n v e n t i o n a n d t h e r e f o r e 
en ta i l t h e r e s p o n d e n t S t a t e ' s r espons ib i l i ty u n d e r t he C o n v e n t i o n . 

C h a p t e r 4 

Domestic remedies 

104. In t he dec is ion on the admiss ib i l i ty of t h e p r e s e n t app l i ca t i on t h e 
C o m m i s s i o n r e se rved the q u e s t i o n of e x h a u s t i o n of d o m e s t i c r e m e d i e s to 
t h e e x t e n t t h a t it c o n c e r n s r e m e d i e s before the T u r k i s h - C y p r i o t 
a u t h o r i t i e s . It c o n s i d e r e d t h a t th i s q u e s t i o n was closely r e l a t e d to t h e 
above issue ol T u r k i s h ju r i sd ic t ion in t h e n o r t h e r n p a r t of C y p r u s which 
could only be d e t e r m i n e d a t t h e m e r i t s s t a g e of t h e p r o c e e d i n g s (decis ion 
c i ted above , p . 141). T h e C o m m i s s i o n j u s t hav ing found t h a t t he " T R N C " 
m u s t be cons ide r ed as a s u b o r d i n a t e local a d m i n i s t r a t i o n of T u r k e y for 
whose ac t ions a n d omiss ions t h e r e s p o n d e n t S t a t e is g e n e r a l l y to be held 
r e spons ib l e u n d e r t h e C o n v e n t i o n , it m u s t now e x a m i n e w h e t h e r th is a l so 
impl ies t h a t " T R N C " r e m e d i e s have to be r e g a r d e d as " d o m e s t i c " 
r e m e d i e s wi th in t he m e a n i n g of f o r m e r Ar t i c l e 26 of t h e C o n v e n t i o n . In 
o t h e r w o r d s , t h e C o m m i s s i o n m u s t d e t e r m i n e w h e t h e r it is a r e q u i r e m e n t 
u n d e r th is provis ion in r e l a t ion to any c o m p l a i n t a b o u t m e a s u r e s t a k e n by 
" T R N C " a u t h o r i t i e s t h a t r e m e d i e s ava i lab le in t he " T R N C " shou ld have 
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b e e n e x h a u s t e d before t h e C o m m i s s i o n can p roceed to a n e x a m i n a t i o n of 
t h e m e r i t s of such a c o m p l a i n t . 

105. It is t h e n o r m a l p r a c t i c e of t he C o m m i s s i o n to e x a m i n e t h e i ssue 
of e x h a u s t i o n of d o m e s t i c r e m e d i e s s e p a r a t e l y in r e l a t i on to each 
p a r t i c u l a r c o m p l a i n t . T h e C o m m i s s i o n does not p r o p o s e to d e p a r t from 
this p rac t i ce in t h e p r e s e n t case a n d will t he r e fo r e cons ide r specific 
r e m e d i e s r e f e r r e d to by t h e r e s p o n d e n t G o v e r n m e n t in t h e a p p r o p r i a t e 
c o n t e x t in P a r t T w o below. H o w e v e r , t h e above q u e s t i o n w h e t h e r or not 
in this con t ex t ex i s t i ng " T U N C " r e m e d i e s c a n be t a k e n in to accoun t a t all 
is of a m o r e g e n e r a l n a t u r e a n d t h e r e f o r e n e e d s to be a d d r e s s e d in g e n e r a l 
t e r m s . 

106. T h e r e s p o n d e n t G o v e r n m e n t c la im t h a t t he j ud i c i a l sy s t em set u p 
in t he " T R N C " provides a d e q u a t e a n d effective i n s t i t u t i o n a l g u a r a n t e e s . 
T h e applicable s u b s t a n t i v e a n d p r o c e d u r a l law inc ludes not only t h e 
" T R N C C o n s t i t u t i o n " a n d t h e laws m a d e t h e r e u n d e r , bu t a lso s o m e laws 
e n a c t e d u n d e r t h e 1960 C o n s t i t u t i o n which have r e m a i n e d in force a n d -
to a c o n s i d e r a b l e e x t e n t w h e r e c r i m i n a l a n d civil law a r e c o n c e r n e d — t h e 
Eng l i sh c o m m o n law a n d d o c t r i n e s of equ i ty , in so far as they a r e no t 
i ncons i s t en t w i th t h e C o n s t i t u t i o n . T h e r e is a fully deve loped s y s t e m of 
i n d e p e n d e n t c o u r t s in t h e " T R N C " . T h e j u d g e s ' i n d e p e n d e n c e is 
g u a r a n t e e d by t h e " T R N C C o n s t i t u t i o n " a n d any i n t e r f e r e n c e wi th t h e 
c o u r t s ' j u r i s d i c t i o n a m o u n t s to c o n t e m p t of cou r t . T h e ru les on c o n t e m p t 
of cou r t can also be app l ied vis-a-vis t h e a d m i n i s t r a t i o n , inter alia, w h e n a n 
a d m i n i s t r a t i v e o r g a n fails to e x e c u t e a cour t dec is ion . T h e o r g a n i s a t i o n of 
t he c o u r t s e s sen t i a l ly goes back to t he 1975 C o n s t i t u t i o n of t he " T u r k i s h 
F e d e r a t e d S t a t e of C y p r u s " , t he r e l e v a n t provis ions hav ing b e e n 
i m p l e m e n t e d by the 1976 C o u r t s of J u s t i c e L a w a n d r e t a i n e d by the 1985 
" T R N C C o n s t i t u t i o n " . O n the lower level, t h e r e a r e assize c o u r t s 
( c o m p o s e d of t h r e e d is t r ic t cour t j u d g e s s i t t i n g w i t h o u t a j u r y w h o t ry 
se r ious c r i m e s , i nc lud ing c r i m e s c a r r y i n g the d e a t h p e n a l t y ) , d i s t r i c t 
cou r t s (with j u r i s d i c t i o n in civil a n d c r i m i n a l m a t t e r s ) , family c o u r t s a n d 
j u v e n i l e c o u r t s . O n the h i g h e r level, j u r i s d i c t i o n is c o n c e n t r a t e d in t h e 
S u p r e m e C o u r t , c o m p o s e d of a P r e s i d e n t a n d seven j u d g e s , a n d which 
sits in d i f ferent func t ions : as t he S u p r e m e C o n s t i t u t i o n a l C o u r t (five 
j u d g e s ) , as t h e C o u r t of A p p e a l ( q u o r u m of t h r e e j u d g e s ) a n d as t h e 
H igh A d m i n i s t r a t i v e C o u r t (s ingle j u d g e in first i n s t a n c e , wi th a n a p p e a l 
lying to t he cou r t s i t t i ng w i t h t h r e e j u d g e s ) . 

107. A p a r t f rom s o m e o t h e r c o m p e t e n c e s , t he C o n s t i t u t i o n a l C o u r t 
h a s exclusive j u r i s d i c t i o n to dec ide on the c o n s t i t u t i o n a l i t y of laws a n d 
c e r t a i n o t h e r ac t s . T h i s involves con t ro l of t h e c o n s t i t u t i o n a l i t y of laws or 
dec is ions of t he Legis la t ive A s s e m b l y u p o n r e f e r e n c e by t h e P r e s i d e n t of 
t he Repub l i c pr ior to t h e i r p r o m u l g a t i o n ; ac t ions for t h e a n n u l m e n t of 
laws a n d c e r t a i n o t h e r g e n e r a l n o r m s (bu t no t dec is ions of t he Counc i l of 
Min i s t e r s ) c h a l l e n g e d , on t h e g r o u n d of u n c o n s t i t u t i o n a l i t y , by t he 
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P r e s i d e n t , pol i t ical p a r t i e s , pol i t ical g r o u p s , n ine d e p u t i e s or affected 
a s soc ia t ions ; a n d - mos t i m p o r t a n t l y - r e f e r e n c e by the c o u r t s of 
q u e s t i o n s of c o n s t i t u t i o n a l i t y of laws a n d o t h e r n o r m s (decis ions ol 
legis la t ive a n d a d m i n i s t r a t i v e o r g a n s ) which a r e m a t e r i a l for t h e c o u r t s ' 
dec i s ions ( t he p a r t i e s to t h e p r o c e e d i n g s have a r igh t to r e q u e s t such 
r e f e r e n c e ; t h e c o u r t s a r c not e m p o w e r e d to ru le t h e m s e l v e s on t h e 
q u e s t i o n of c o n s t i t u t i o n a l i t y a n d a r e b o u n d by the C o n s t i t u t i o n a l C o u r t ' s 
dec is ion a n d t h e r e f o r e c o m p e l l e d to d i s r e g a r d provis ions found to be 
u n c o n s t i t u t i o n a l ) . 

108. T h e C o u r t of A p p e a l d e t e r m i n e s a p p e a l s from lower cour t s in civil 
a n d c r imina l cases . All decis ions of d is t r ic t c o u r t s a n d ass ize cou r t s a r e o p e n 
to a p p e a l as of r igh t . C r i m i n a l a p p e a l s can be lodged a g a i n s t convict ion a n d / 
or s e n t e n c e ; in ass ize cour t cases , t h e A t t o r n e y - G e n e r a l can also a p p e a l 
a g a i n s t a c q u i t t a l s . Bo th in c r i m i n a l a n d in civil cases , t h e a p p e a l s a r e 
d e t e r m i n e d by w a y of r e h e a r i n g . T h e C o u r t of A p p e a l m a y also issue 
o r d e r s in t he n a t u r e of h a b e a s co rpus , m a n d a m u s , p roh ib i t ion , certiorari 
a n d quo warranto. As d is t inc t from the Engl i sh c o m m o n - l a w sys t em, from 
which they w e r e i n h e r i t e d , in n o r t h e r n C y p r u s such wr i t s have less 
i m p o r t a n c e as i n s t r u m e n t s for t h e jud ic ia l review of a d m i n i s t r a t i v e ac t s as 
they c a n n o t be used w h e n o t h e r , m o r e specific r e m e d i e s a r e ava i lab le , which 
is gene ra l ly t h e case in view of t he exclusive c o m p e t e n c e of t he H igh 
A d m i n i s t r a t i v e C o u r t in a d m i n i s t r a t i v e m a t t e r s . 

109. In fact, t h e c o m p e t e n c e of t h e H i g h A d m i n i s t r a t i v e C o u r t 
involves the j ud i c i a l rev iew of t h e ac t s , dec is ions a n d omiss ions of a n y 
o r g a n , a u t h o r i t y or pe r son exe rc i s ing a n y execu t ive or a d m i n i s t r a t i v e 
power . In p rac t i ce , th is covers no t only S t a t e o r g a n s stricto sensu, bu t a l so 
semi-official i n s t i t u t i ons (Elec t r ic i ty A u t h o r i t y , T e l e c o m m u n i c a t i o n s 
A u t h o r i t y , n o n - p r i v a t e r ad io a n d te levis ion c o r p o r a t i o n s ) , bu t only w h e r e 
ind iv idua l a d m i n i s t r a t i v e ac t s a r e c o n c e r n e d . Acts wh ich by t he i r n a t u r e 
a r e legis la t ive (such as ru les a n d r e g u l a t i o n s by t h e Counc i l of M i n i s t e r s ) 
or j u d i c i a l ( such as dec is ions of t h e L a n d s Office r e l a t i n g to b o u n d a r y 
d i s p u t e s a n d o w n e r s h i p of l and) a r e not cons ide r ed as a d m i n i s t r a t i v e ac t s 
subjec t to review by t h e H i g h A d m i n i s t r a t i v e C o u r t . H o w e v e r , dec is ions of 
t h e c o m p e t e n t c o m m i s s i o n s u n d e r t he 1977 H o u s i n g , Al loca t ion of L a n d 
a n d P r o p e r t y of E q u a l V a l u e L a w ( r e l a t i n g to d i s t r i b u t i o n of " a b a n d o n e d " 
G r e e k - C y p r i o t p r o p e r t y to T u r k i s h Cypr io t s ) a r e r e g a r d e d as 
a d m i n i s t r a t i v e ac t s . Any such ac t s can be c h a l l e n g e d on the g r o u n d s of 
c o n t r a v e n t i o n of t he C o n s t i t u t i o n , i l legal i ty, a n d excess or a b u s e of 
power . T h e H i g h A d m i n i s t r a t i v e C o u r t can a n n u l t h e a d m i n i s t r a t i v e act 
or dec is ion a n d , in t h e case of a n omiss ion , d e c l a r e t h a t it shou ld not have 
b e e n m a d e a n d t h a t w h a t e v e r has b e e n o m i t t e d should have b e e n 
p e r f o r m e d . H o w e v e r , it c a n n o t s u b s t i t u t e i ts own decis ion for t h a t of t he 
c o m p e t e n t a d m i n i s t r a t i v e body o r revise t h e l a t t e r ' s dec is ion , t he m a t t e r 
t h u s n o r m a l l y b e i n g r e fe r r ed back to t h a t body for r e c o n s i d e r a t i o n . N o r 
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can t h e H i g h A d m i n i s t r a t i v e C o u r t ad jud i ca t e c o m p e n s a t i o n to t he 
agg r i eved p e r s o n , t h e l a t t e r b e i n g e n t i t l e d to b r i n g a n ac t ion wi th t h e 
d i s t r i c t cou r t to th is end . 

110. Final ly, t h e " T R N C " jud ic i a l sy s t em provides for two levels of 
m i l i t a r y cou r t wh ich have b e e n e s t ab l i shed s ince 1983: t he " T R N C 
Secur i ty Forces C o u r t " ( c o m p o s e d of two officers of t he Secu r i t y Fo rces 
d e s i g n a t e d by the Secur i ty Forces C o m m a n d , a n d two civilian judges 
d e s i g n a t e d by t h e S u p r e m e Counc i l of J u d i c a t u r e ) a n d the "Secu r i t y 
Forces C o u r t of A p p e a l " ( c o m p o s e d of two officers of t h e Secur i ty Forces 
d e s i g n a t e d by t h e Secur i ty Forces C o m m a n d e r , a n d two S u p r e m e C o u r t 
judges d e s i g n a t e d by the S u p r e m e Counc i l o f j u d i c a t u r e ) . T h e s e c o u r t s t ry 
c r i m i n a l a n d d i sc ip l ina ry offences of m e m b e r s of t he Secur i ty Forces . T h e y 
a lso have j u r i s d i c t i o n to t ry offences c o m m i t t e d in m i l i t a r y a r e a s , d u r i n g 
m i l i t a r y service a n d in r e spec t of mi l i t a ry p r o p e r t y . O t h e r w i s e , t h e y have 
no j u r i s d i c t i o n in r e spec t of civi l ians. 

111. T h e r e s p o n d e n t G o v e r n m e n t s u b m i t t h a t t h e r e is access to 
i n d e p e n d e n t cou r t s for every indiv idual in t he " T R N C " . As r e g a r d s t h e 
T u r k i s h Cypr io t s living in n o r t h e r n C y p r u s , t he i r r i g h t s a r c fully 
p r o t e c t e d u n d e r t h e C o n s t i t u t i o n a n d t h e laws of t he " T R N C " . 
I n d e p e n d e n t a n d i m p a r t i a l c o u r t s a r e t h e g u a r a n t o r s of t h e s e r i g h t s . N o 
ev idence has been a d d u c e d to show t h a t r e m e d i e s do not exis t or t h a t 
those ava i lab le a r e insufficient or u n p r a c t i c a b l e . T h e r e s p o n d e n t 
G o v e r n m e n t f u r t h e r s u b m i t t h a t G r e e k C y p r i o t s a n d M a r o n i t e s l iving in 
n o r t h e r n C y p r u s a r e r e g a r d e d as " T R N C " c i t izens a n d t he r e fo r e enjoy t h e 
s a m e r igh t s a n d r e m e d i e s as T u r k i s h Cypr io t s . In p a r t i c u l a r , t h e i r 
i m m o v a b l e p r o p e r t i e s do not c o m e wi th in t h e def in i t ion of " a b a n d o n e d " 
p r o p e r t i e s a n d t h e r e f o r e t h e r e is no r e s t r i c t i o n on t h e use a n d e n j o y m e n t 
of such p r o p e r t y by t he i r o w n e r s . K a r p a s G r e e k Cy p r i o t s w h o in t h e pas t 
i n s t i t u t e d c o u r t p r o c e e d i n g s for unlawful o c c u p a t i o n of a n d / o r t r e s p a s s to 
p r o p e r t y u n d e r t h e Civil W r o n g s Law have in fact b e e n successful in t he i r 
ac t ions . In t h e s e cases , t h e A t t o r n e y - G e n e r a l of t h e " T R N C " was s u e d as a 
co -de fendan t , r e p r e s e n t i n g t h e S t a t e , b e c a u s e t h e o c c u p a t i o n of t he 
p r o p e r t y in q u e s t i o n took p lace as a r e su l t of wrongfu l a l loca t ion o r 
a u t h o r i s a t i o n or consen t by t h e r e l evan t S t a t e o r g a n s . 

112. H o w e v e r , t h e r e s p o n d e n t G o v e r n m e n t c o n t e n d t h a t G r e e k 
Cypr io t s a n d M a r o n i t e s l iving in n o r t h e r n C y p r u s a r e b e i n g posi t ively 
d i s c o u r a g e d by t h e " G r e e k - C y p r i o t a d m i n i s t r a t i o n " from recogn i s ing , or 
a p p e a r i n g to r ecogn i se , T u r k i s h - C y p r i o t i n s t i t u t i ons a n d a u t h o r i t i e s a n d 
a r e t h u s p r e v e n t e d from s e e k i n g re l ief w i th in t h e legal sys t em of t h e 
n o r t h . T h u s , t hey a r e u n a b l e to conc lude t r a n s a c t i o n s a t T u r k i s h - C y p r i o t 
g o v e r n m e n t d e p a r t m e n t s or to apply to t h e " T R N C " a u t h o r i t i e s in o r d e r 
to o b t a i n t h e i r r i gh t to t r a n s f e r a n d / o r i nhe r i t p r o p e r t y . If an app l i ca t i on 
w e r e m a d e to t h e c o m p e t e n t T u r k i s h - C y p r i o t cour t for g r a n t of 
a d m i n i s t r a t i o n of t he e s t a t e of a d e c e a s e d G r e e k C y p r i o t , t h e r e is no 
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r e a s o n why t h a t cou r t shou ld not g r a n t such a n o r d e r a n d m a k e it possible 
to i n h e r i t p r o p e r t y . In th is c o n t e x t , t he r e s p o n d e n t G o v e r n m e n t a lso refer 
to t h e finding of t he C o m m i s s i o n in Chrysostomos and Papachrysostomou 
( r e p o r t c i ted above , § 174) t h a t t he a p p l i c a n t s in t h a t case h a d no t 
w i shed to avail t h e m s e l v e s of ex i s t i ng r e m e d i e s . 

113. T h e app l i can t G o v e r n m e n t s u b m i t t h a t t h e r e s p o n d e n t 
G o v e r n m e n t ' s s u b m i s s i o n s on t h e j ud i c i a l sys t em of t he " T R N C " c a n n o t 
be re l ied on by t h e C o m m i s s i o n b e c a u s e they a r e t e n d e n t i o u s a n d highly 
se lec t ive , s ing l ing ou t t he fo rmal provis ions of t h e " T R N C C o n s t i t u t i o n " 
a n d " l aws" a n d d i s r e g a r d i n g t h e con t ex t of to ta l un lawfu lness in which 
this " C o n s t i t u t i o n " and the se " l aws" w e r e c r e a t e d a n d in which they 
o p e r a t e . T h e a p p l i c a n t G o v e r n m e n t de sc r ibe t h e s e s u b m i s s i o n s as "an 
a t t e m p t to c r e a t e an i l lusion of lawfulness , r e g u l a r i t y a n d jud ic i a l 
r e m e d i e s " , or " an a t t e m p t to p r e s e n t unlawful a r r a n g e m e n t s as 
c o n s t i t u t i n g a ' legal s y s t e m ' ". T h e y s u b m i t t h a t t h e s e a r r a n g e m e n t s a r e 
unlawful in i n t e r n a t i o n a l law, as specif ied in U n i t e d N a t i o n s Secur i ty 
Counc i l R e s o l u t i o n s 541 (1983) a n d 550 (1984) ; t hey a r e in v io la t ion of 
t he 1960 T r e a t y of G u a r a n t e e a n d the r e su l t of T u r k i s h agg re s s ion 
a g a i n s t the R e p u b l i c of C y p r u s ; t hey a r e unlawful in t h e m u n i c i p a l law of 
t he R e p u b l i c of C y p r u s ; a n d t h e y flow from vio la t ions of t h e law of t h e 
Counc i l of E u r o p e , which r e p u d i a t e s s y s t e m a t i c v io la t ions of h u m a n 
r i g h t s a n d t h e i r r e s u l t s . Also, t h e false i m p r e s s i o n is conveyed t h a t t h e 
" T R N C " , its " C o n s t i t u t i o n " a n d its " lega l s y s t e m " j u s t evolved t h r o u g h 
T u r k i s h - C y p r i o t ac t ions , d i s r e g a r d i n g the role which t h e r e s p o n d e n t 
S t a t e p layed in s e t t i n g u p th i s i n s t i t u t i o n a l f r a m e w o r k in n o r t h e r n 
C y p r u s . T h e a p p l i c a n t G o v e r n m e n t observe t h a t this has b e e n d o n e wi th 
a view to a s s e r t i n g t h a t T u r k i s h - C y p r i o t i n s t i t u t i ons c a n n o t be " n a t i o n a l 
a u t h o r i t i e s " of T u r k e y , t h e r e s p o n d e n t G o v e r n m e n t hav ing express ly 
d i s c l a imed T u r k e y ' s respons ib i l i ty for t h e " T R N C " a n d its i n s t i t u t i o n s . 

114. T h e a p p l i c a n t G o v e r n m e n t po in t ou t t h a t , a c c o r d i n g to t h e 
r e s p o n d e n t G o v e r n m e n t ' s submis s ions , the " T R N C C o n s t i t u t i o n " is t h e 
bas ic law of n o r t h e r n C y p r u s , a n d t he r e fo r e t h e r e is no r e m e d y a g a i n s t 
ac t ion cons i s t en t wi th or d i c t a t e d by t h a t " C o n s t i t u t i o n " . T h e 
r e l a t i o n s h i p b e t w e e n t h e " T R N C C o n s t i t u t i o n " a n d the E u r o p e a n 
C o n v e n t i o n on H u m a n R i g h t s , i n c o r p o r a t e d in t he law of t he R e p u b l i c of 
C y p r u s in 1962, h a s not b e e n e l u c i d a t e d by t h e r e s p o n d e n t G o v e r n m e n t . 
T h e C o n v e n t i o n r i g h t s w e r e d i rec t ly app l i cab l e in C y p r u s , bu t t h e y have 
b e e n r e p l a c e d by t h e " T R N C C o n s t i t u t i o n " which is n a r r o w e r in scope . 
Since t h a t " C o n s t i t u t i o n " g u a r a n t e e s f u n d a m e n t a l r i gh t s only to " T R N C 
c i t i zens" , " n o n - c i t i z e n s " a n d in p a r t i c u l a r n o n - r e s i d e n t G r e e k Cy p r i o t s 
c a n n o t rely on t h e m . In a n y e v e n t , t he a p p l i c a n t G o v e r n m e n t c la im t h a t , 
d u e to t he c o n d u c t of "publ ic s e r v a n t s " a n d of t he "pol ice" , who have a 
c ruc ia l role in i n i t i a t i n g r e m e d i a l p r o c e d u r e s , t h e r e a r e s y s t e m a t i c 
a d m i n i s t r a t i v e p rac t i ce s v io l a t ing t he C o n v e n t i o n r igh t s of K a r p a s G r e e k 
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C ypr io t s a n d T u r k i s h Cypr io t s ( inc lud ing Gyps ies ) in r e l a t ion to which 
t h e r e is no n e e d to e x h a u s t d o m e s t i c r e m e d i e s . 

115. T h e app l i can t G o v e r n m e n t cons ide r t h a t t he r e s p o n d e n t S t a t e is 
r e spons ib le in so far as t h e " legal s y s t e m " which h a s b e e n se t u p in 
n o r t h e r n C y p r u s does not e n s u r e obse rvance of t he C o n v e n t i o n r i gh t s , 
l e ad ing e i t h e r to a c t u a l v iola t ion of such r igh t s or fai lure to observe 
posit ive d u t i e s a r i s ing u n d e r t h e C o n v e n t i o n . T h e fact t h a t respons ib i l i ty 
can flow from the ac t s of T u r k i s h - c r e a t e d i n s t i t u t i ons docs not ca r ry t h e 
cor re la t ive t h a t such in s t i t u t ions m u s t be t r e a t e d as i n s t i t u t i ons which 
T u r k e y is r e q u i r e d to set u p u n d e r va r ious Ar t ic les of t he C o n v e n t i o n , such 
as Ar t ic les 6 a n d 13 (for f u r t h e r a r g u m e n t s of t he a p p l i c a n t G o v e r n m e n t 
c o n c e r n i n g c o m p l i a n c e wi th t h e s e Ar t ic les , see p a r a g r a p h s 323 , 353-54 a n d 
525) . Respons ib i l i ty for s u b o r d i n a t e o r g a n s does not m e a n e i t h e r t h a t t he se 
o r g a n s a r e t he r e fo r e endowed wi th capac i ty to " s e c u r e " C o n v e n t i o n r igh t s 
wi th in t he m e a n i n g of Ar t ic le 1 of t he C o n v e n t i o n . Accordingly , it c a n n o t be 
necessa ry to e x h a u s t " r e m e d i e s " before such o r g a n s for t h e p u rp o s e s of 
f o r m e r Ar t ic le 26 of t he C o n v e n t i o n . Even if, in ca r ry ing ou t t he i r con t ro l 
funct ions , such o r g a n s d o not v iola te t he C o n v e n t i o n or if they p r even t 
v iola t ions , t h e sys tem in which they o p e r a t e c a n n o t be va l ida t ed . 
O t h e r w i s e , t h e r e would be a r isk t h a t an il legal r e g i m e — i n t e r n a t i o n a l l y 
recognised as such - m i g h t be indirect ly l e g i t i m a t e d . In the app l i can t 
G o v e r n m e n t ' s view, t h e r e is t hus no equ iva lence b e t w e e n S t a t e 
respons ib i l i ty a n d e n f o r c e m e n t of C o n v e n t i o n du t i e s . 

116. T h e app l i can t G o v e r n m e n t refer to t he C o u r t ' s j u r i s p r u d e n c e 
a c c o r d i n g to which a r ea l i s t i c a c c o u n t m u s t be t a k e n not only of t h e 
ex i s t ence of fo rma l r e m e d i e s in t h e legal sy s t em of t he C o n t r a c t i n g P a r t y 
c o n c e r n e d bu t also of t he g e n e r a l legal a n d pol i t ical c o n t e x t in wh ich they 
o p e r a t e (see E u r . C o u r t H R , Akdivar and Others v. Turkey, j u d g m e n t of 
16 S e p t e m b e r 1996, Reports 1996-IV, p. 1211, § 69) . T h e y s u b m i t t h a t in 
t h e p r e s e n t case t h e v io la t ions c o m p l a i n e d of a r e i n t e rwoven wi th t h e 
n a t u r e of t h e r e g i m e in t h e occupied p a r t of C y p r u s a n d wi th t h a t 
r e g i m e ' s d e c l a r e d policies . T h e r e g i m e is a s u b o r d i n a t e local 
a d m i n i s t r a t i o n u n d e r t h e con t ro l of t h e mi l i t a ry forces of T u r k e y . It is 
e x p r e s s i n g a n d t ry ing to i m p l e m e n t t he na t i ona l policies a n d object ives 
of T u r k e y in r e spec t of C y p r u s , n a m e l y , to divide t h e i s land in to two 
s e p a r a t e S t a t e s to be a d m i n i s t e r e d a n d p o p u l a t e d by G r e e k Cypr io t s a n d 
T u r k i s h C ypr io t s respec t ive ly . In a c o n t e x t of mi l i t a ry o c c u p a t i o n , it is 
un rea l i s t i c a n d inconce ivable to expec t t h a t local a d m i n i s t r a t i v e or 
judicial a u t h o r i t i e s can issue effective decis ions aga ins t p e r s o n s 
exe rc i s ing a u t h o r i t y wi th t he b a c k i n g of t he o c c u p a t i o n a r m y , in o r d e r to 
r e m e d y v io la t ions of h u m a n r i g h t s c o m m i t t e d in f u r t h e r a n c e of t h e 
g e n e r a l policies of t he r e g i m e in t he occupied a r e a . 

1 17. Re fe r r i ng to t h e decis ion on the admiss ib i l i ty of app l i ca t ion 
no . 8007/77 (ci ted above , p . 152, § 34) , t h e app l i can t G o v e r n m e n t c la im 
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t h a t r e m e d i e s in t h e na t i ona l t e r r i t o r y of t he occupying c o u n t r y c a n n o t be 
e x p e c t e d to be used by v ic t ims of h u m a n r igh t s v io la t ions in t he occupied 
t e r r i t o ry . R e m e d i e s w i th in t h e occupied t e r r i t o ry , on t h e o t h e r h a n d , 
c a n n o t be cons ide r ed as " d o m e s t i c r e m e d i e s " of t he occupying S t a t e a n d , 
even if t h e y w e r e r e g a r d e d as " d o m e s t i c r e m e d i e s " , a d i s t inc t ion m u s t be 
m a d e , in t he app l i can t G o v e r n m e n t ' s view, b e t w e e n lawful and unlawful 
r e m e d i e s , only lawful r e m e d i e s , n a m e l y r e m e d i e s which have no t b e e n 
e s t ab l i shed by the illegal r e g i m e , b e i n g env i saged by fo rmer Ar t ic le 26 of 
t h e C o n v e n t i o n . It would indeed be a b s u r d to cons ide r t h a t t he C o n v e n t i o n , 
which a i m s a t t he p reva l ence of t he ru le of law a n d democracy , r e q u i r e s 
f rom those i n t e n d e d to be p r o t e c t e d by its provis ions t o use p r o c e d u r e s 
which a r e il legal as a condi t ion for g e t t i n g t he benefi t of such p ro t ec t i on . 

118. O n th is bas i s , the a p p l i c a n t G o v e r n m e n t s u b m i t t h a t T u r k e y is 
i n c a p a b l e of p rov id ing a n y lawful r e m e d i e s in n o r t h e r n C y p r u s , t he 
m i l i t a r y r e g i m e e s t ab l i shed t h e r e b e i n g u n d e m o c r a t i c a n d i l legal . In 
p a r t i c u l a r , any T u r k i s h c o u r t s in C y p r u s a r e unlawful , T u r k e y ' s ac t ion in 
a l t e r i n g t he cou r t sys t em b e i n g in b r e a c h of t he T r e a t y of G u a r a n t e e . Even 
a be l l i ge ren t occup ie r m a y not a l t e r t h e legal sys t em of t he occup ied 
t e r r i t o r y u n d e r t he app l i cab le ru les of i n t e r n a t i o n a l law. It is s u b m i t t e d 
t h a t in any even t t h e provis ions of the C o n v e n t i o n prevai l over t h e ru les 
of publ ic i n t e r n a t i o n a l law as r e g a r d s t h e pos i t ion of a n occupy ing power , 
t h e C o n v e n t i o n b e i n g the lex specialis on t h e subject of h u m a n r i gh t s . 

119. T h e r e f o r e , the a p p l i c a n t G o v e r n m e n t also cons ide r i napp l i cab le 
t h e r u l i n g of t h e I n t e r n a t i o n a l C o u r t of J u s t i c e in t h e N a m i b i a case (see 
a b o v e ) , a cco rd ing to which the inval id i ty of ac t s of a S t a t e which i l legally 
occup ies a t e r r i t o r y shou ld not resu l t in d e p r i v i n g t h e peop le of t h a t 
t e r r i t o r y of a d v a n t a g e s de r ived from i n t e r n a t i o n a l c o o p e r a t i o n , such 
inva l id i ty t h u s not e x t e n d i n g to ac t s , such as r e g i s t r a t i o n of b i r t h s , 
d e a t h s a n d m a r r i a g e s , t he effects of wh ich could be ignored only to t h e 
d e t r i m e n t of t h e i n h a b i t a n t s of t h e t e r r i t o r y . T h e y po in t ou t t h a t t h e 
N a m i b i a ru l i ng was c i ted in Loizidou by t h e C o u r t wh ich , however , 
dec l ined to e l a b o r a t e a g e n e r a l t heo ry c o n c e r n i n g the lawfulness of 
legis la t ive a n d a d m i n i s t r a t i v e ac t s of t h e " T R N C " ( j u d g m e n t on t h e 
m e r i t s c i t ed above , p . 2 2 3 1 , § 45 ) . T h e N a m i b i a ru l i ng was no t app l i ed by 
t h e E u r o p e a n C o u r t of J u s t i c e in Ministry of Agriculture, Fisheries and Food, 
ex parte S.P. Anastassiou (Pissouris) Ltd v. Sunzest Products, nor by t h e U S 
7 th Ci rcu i t C o u r t in Autocephalos Greek Orthodox Church oj Cyprus v. Goldberg 
andFeldman Fine Arts (917 Fed . R e p o r t e r 2nd ser ies 278 (7 th Ci r . ) 1990). 
T h e a p p l i c a n t G o v e r n m e n t do not exc lude t h a t a few a r r a n g e m e n t s m a d e 
in t e r m s of t h e " lega l sys t em of t h e T R N C " a n d affect ing p r iva te p e r s o n s 
(for e x a m p l e , a d ivorce or a t e s t a m e n t ) m i g h t be a c c o r d e d val idi ty , b u t 
c o n s i d e r t h a t th i s is not i ncons i s t en t w i th t h e g e n e r a l pos i t ion p r o m p t e d 
by o v e r r i d i n g c o n s i d e r a t i o n s of pub l ic policy t h a t t he so-cal led " r e m e d i e s " 
a r e i l legal a n d not r e l evan t to t h e C o n v e n t i o n . 
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120. T h e C o m m i s s i o n first e m p h a s i s e s t h a t it c a n n o t be its t a sk in t h e 
p r e s e n t case to d e t e r m i n e t h e s t a t u s of t he " T R N C " a n d the val idi ty of t h e 
a c t s of i ts a d m i n i s t r a t i o n a c c o r d i n g to t h e g e n e r a l ru les of i n t e r n a t i o n a l 
law. I t s only funct ion in t h e p r e s e n t con tex t is to d e t e r m i n e to w h a t e x t e n t 
t h e r e m e d i e s re l ied on by t h e r e s p o n d e n t G o v e r n m e n t m u s t be t a k e n in to 
a c c o u n t for t h e p u r p o s e s of f o r m e r Ar t ic le 26 of t he C o n v e n t i o n . S ince t h e 
r e s p o n d e n t G o v e r n m e n t have only r e f e r r ed to r e m e d i e s c l a i m e d to be 
ava i lab le in t h e " T R N C legal s y s t e m " , it m u s t be a s s u m e d t h a t t h e r e a r e 
no o t h e r r e m e d i e s a n d in p a r t i c u l a r n o r e m e d i e s in T u r k e y which could 
p rov ide re l ief in r e spec t of t h e va r ious m a t t e r s c o m p l a i n e d of. E v en if 
such r e m e d i e s ex is t , they c a n be d i s r e g a r d e d by t h e C o m m i s s i o n in t h e 
a b s e n c e of any c la im by the r e s p o n d e n t G o v e r n m e n t t h a t t hey shou ld 
have b e e n e x h a u s t e d . 

121. T u r n i n g t h e r e f o r e t o t h e r e m e d i e s in t he " T R N C " , it s e e m s t h a t 
bo th p a r t i e s a g r e e t h a t t hey should not be r e g a r d e d as " d o m e s t i c " 
r e m e d i e s in t h e s ense of f o r m e r Ar t ic le 26. H o w e v e r , t he r e a s o n s for th is 
p ropos i t i on a r e d i f fe ren t in t h e a r g u m e n t a t i o n o( each pa r ty . T h e 
r e s p o n d e n t G o v e r n m e n t do no t cons ide r t h e r e m e d i e s in q u e s t i o n as 
" d o m e s t i c " b e c a u s e they g e n e r a l l y d i sc la im T u r k e y ' s r espons ib i l i ty for 
t h e ac t ions of t h e " T R N C " , which in t h e i r view is an i n d e p e n d e n t S t a t e 
s e p a r a t e f rom T u r k e y . T h i s p ropos i t i on h a s a l r e a d y b e e n r e j ec t ed by t h e 
C o m m i s s i o n , which found t h a t T u r k e y m u s t be held r e spons ib le d u e to t h e 
overa l l con t ro l wh ich it exe rc i ses over t he " T R N C " , t he l a t t e r b e i n g a 
s u b o r d i n a t e local a d m i n i s t r a t i o n of T u r k e y . T h e a p p l i c a n t G o v e r n m e n t , 
w h o accep t t h a t t h e " T R N C " is a s u b o r d i n a t e local a d m i n i s t r a t i o n of 
T u r k e y , n e v e r t h e l e s s c o n t e n d t h a t " T R N C r e m e d i e s " a r e not " d o m e s t i c " 
r e m e d i e s of T u r k e y , t he " T R N C a u t h o r i t i e s " hav ing no legal capac i ty to 
d i s c h a r g e T u r k e y ' s d u t i e s u n d e r t he C o n v e n t i o n . 

122. T h e C o m m i s s i o n cons ide r s th is d i s t inc t ion to be a n ar t i f ic ia l o n e . 
T h e q u e s t i o n w h e t h e r T u r k e y can d i s c h a r g e h e r d u t i e s u n d e r c e r t a i n 
C o n v e n t i o n Ar t i c l e s such as Ar t i c les 6 or 13 t h r o u g h i n s t i t u t i ons which 
have b e e n se t u p in t h e f r a m e w o r k of T u r k e y ' s s u b o r d i n a t e local 
a d m i n i s t r a t i o n in n o r t h e r n C y p r u s goes to t he m e r i t s of t h e issues 
a r i s i n g u n d e r those Ar t ic les a n d has n o t h i n g to do wi th t he g e n e r a l 
p r o c e d u r a l r e q u i r e m e n t u n d e r f o r m e r Ar t ic le 26 of t h e C o n v e n t i o n 
acco rd ing to which any c o m p l a i n t s r a i sed before t h e C o m m i s s i o n shou ld 
first have b e e n v e n t i l a t e d before t he a p p r o p r i a t e " d o m e s t i c a u t h o r i t i e s " 
c a p a b l e of p rov id ing effective relief. In the C o m m i s s i o n ' s view, it is a 
n e c e s s a r y coro l la ry of t h e " T R N C " b e i n g c o n s i d e r e d as a s u b o r d i n a t e 
local a d m i n i s t r a t i o n of T u r k e y t h a t t he r e m e d i e s ava i lab le before 
" T R N C " i n s t i t u t i o n s m u s t be r e g a r d e d as " d o m e s t i c r e m e d i e s " of t h e 
r e s p o n d e n t S t a t e for t he p u r p o s e s of f o r m e r Ar t ic le 26 of t h e C o n v e n t i o n . 

123. As r e g a r d s t h e a p p l i c a n t G o v e r n m e n t ' s f u r t h e r a r g u m e n t t h a t 
t h e s e r e m e d i e s a r e i r r e l evan t b e c a u s e t h e y o p e r a t e in a c o n t e x t of to ta l 
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i l legal i ty, t h e C o m m i s s i o n no t e s t h a t t h e e s t a b l i s h m e n t of the " T R N C " 
h a s in fact b e e n d e c l a r e d il legal a n d invalid by r e s o l u t i o n s of t he U n i t e d 
N a t i o n s Secu r i t y Counc i l a n d the C o m m i t t e e of M i n i s t e r s of t he Counc i l 
of E u r o p e , a n d t h a t it has not b e e n r ecogn i sed by any S t a t e excep t T u r k e y . 
It is a l so obvious t h a t the p r o c l a m a t i o n of t h e " T R N C " as a n i n d e p e n d e n t 
S t a t e is i n c o m p a t i b l e wi th t he i n t e r n a t i o n a l a g r e e m e n t s u n d e r l y i n g the 
i n d e p e n d e n c e of C y p r u s a n d w i t h t h e Cypr io t C o n s t i t u t i o n of 1960. 
N e v e r t h e l e s s , it c a n n o t be d e n i e d t h a t t h e " T R N C " r e g i m e ex is t s a n d 
t h a t it exe rc i ses de facto a u t h o r i t y in t h e n o r t h e r n p a r t of C y p r u s u n d e r 
t h e overal l con t ro l of T u r k e y . W h i l e t h e g o v e r n m e n t of t he R e p u b l i c of 
C y p r u s r e m a i n s t h e sole l e g i t i m a t e g o v e r n m e n t of C y p r u s wi th t h e 
c o n s e q u e n c e t h a t a t least c e r t a i n provis ions of t he " T R N C C o n s t i t u t i o n " 
c a n n o t be a t t r i b u t e d legal val idi ty for t h e p u r p o s e s of t h e C o n v e n t i o n (see 
Loizidou ( m e r i t s ) , c i ted above , p . 2 2 3 1 , § 44) , t he C o u r t has a c k n o w l e d g e d 
t h a t " i n t e r n a t i o n a l law recogn ises t he l eg i t imacy of c e r t a i n legal 
a r r a n g e m e n t s a n d t r a n s a c t i o n s in such a s i t u a t i o n , ... t h e effects of wh ich 
can be ignored only to t h e d e t r i m e n t of t h e i n h a b i t a n t s of t h e t e r r i t o r y " 
(ibid., § 45 , wi th a r e f e r ence to t h e ICJ ' s N a m i b i a ru l i ng ) . 

124. T h e C o m m i s s i o n no t e s t h a t t h e p a r t i c u l a r provis ion of t h e 
" T R N C C o n s t i t u t i o n " which t h e C o u r t cons ide r ed invalid p u r p o r t e d to 
d e p r i v e t h e ind iv idua ls c o n c e r n e d of a C o n v e n t i o n r igh t . H o w e v e r , as 
r e g a r d s t he r e m e d i e s ava i lab le in t he " T R N C legal s y s t e m " , it is in 
e s sence c o n t e n d e d by the r e s p o n d e n t G o v e r n m e n t t h a t t hey benef i t t h e 
p o p u l a t i o n of n o r t h e r n C y p r u s in t h a t t h e y se rve t o p r e v e n t v io la t ions of 
t he i r r i g h t s or p rov ide r e d r e s s a g a i n s t such v io la t ions . T h e C o m m i s s i o n 
accep t s t h a t th is is i ndeed the funct ion of t he r e m e d i e s in q u e s t i o n , 
d e s p i t e t h e fact t h a t t h e f r a m e w o r k w i th in which t h e y have b e e n c r e a t e d 
a n d o p e r a t e is i l legal from the poin t of view of i n t e r n a t i o n a l law. H o w e v e r , 
th is i n t e r n a t i o n a l un lawfu lness does no t by i tself dep r ive t he r e m e d i e s of 
t h e i r e f fec t iveness . T o t h e e x t e n t t h a t t h e y a r e i n d e e d effective, t h e y 
provide t he p e r s o n s c o n c e r n e d wi th a p r ac t i ca l m e a n s to improve t h e i r 
s i t u a t i o n , whi le e n s u r i n g a t t h e s a m e t i m e t h a t t he a u t h o r i t i e s can c r e a t e 
t h e s t a t e of affairs which t h e y cons ide r as t he a p p r o p r i a t e one a n d which 
shou ld be t he basis for t h e i r i n c u r r i n g a n y i n t e r n a t i o n a l liability, i n c l u d i n g 
respons ib i l i ty u n d e r t he C o n v e n t i o n , which in th i s i n s t a n c e m u s t be 
i m p u t e d to T u r k e y . 

125. B e a r i n g in m i n d t h a t t h e C o n v e n t i o n is a n i n s t r u m e n t which is 
i n t e n d e d to p r o t e c t r i gh t s t h a t a r e p rac t i ca l a n d effective a n d hav ing 
r e g a r d also to t he subs id i a ry n a t u r e of t h e i n t e r n a t i o n a l con t ro l 
m e c h a n i s m e s t ab l i shed u n d e r t h e C o n v e n t i o n , t he C o m m i s s i o n cons ide r s 
t h a t it m u s t in p r inc ip le t a k e in to a c c o u n t , for t h e p u r p o s e s of f o r m e r 
Ar t i c l e 26, a n y effective r e m e d i e s which T u r k e y ' s s u b o r d i n a t e local 
a d m i n i s t r a t i o n in n o r t h e r n C y p r u s holds ava i lab le for v ic t ims of a l l eged 
v io la t ions of t he C o n v e n t i o n . T h i s is a lso in l ine wi th t h e C o m m i s s i o n ' s 
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a p p r o a c h in Chrysostomos and Papachrysostomou, w h e r e it cons ide r ed c e r t a i n 
" T R N C " r e m e d i e s to be valid ( a l t h o u g h it did not a t t h a t t i m e a t t r i b u t e 
overal l r espons ib i l i ty to T u r k e y ; r e p o r t c i ted above , p . 35 , § 152). 

126. O n l y effective r e m e d i e s n e e d to be e x h a u s t e d . W h e t h e r or not a 
p a r t i c u l a r r e m e d y can be r e g a r d e d as effective m u s t be d e t e r m i n e d in 
r e l a t i on to t h e specific c o m p l a i n t at i ssue . It is t r u e t h a t , in t h e p r e s e n t 
case , t he a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s c o n c e r n essen t i a l ly a 
n u m b e r of a l l eged a d m i n i s t r a t i v e p rac t i ce s for wh ich t h e r e is no 
r e q u i r e m e n t to e x h a u s t d o m e s t i c r e m e d i e s . H o w e v e r , t h e very q u e s t i o n 
w h e t h e r or no t t h e r e ex is t s a n a d m i n i s t r a t i v e p r a c t i c e d e p e n d s on t h e 
unava i l ab i l i ty of effective r e m e d i e s in r e l a t ion to t h e ac t s c o n s t i t u t i n g 
such a p r ac t i c e , a n d t h e r e f o r e the C o m m i s s i o n m u s t cons ide r t he 
q u e s t i o n of ava i l ab le r e m e d i e s in t he a p p r o p r i a t e p l aces in P a r t T w o of 
t h e p r e s e n t r e p o r t . In t h e l ight of t h e above conc lus ions it will t a k e 
accoun t of " T R N C " r e m e d i e s in th is c o n t e x t . 

127. T h e C o m m i s s i o n does no t cons ide r t h a t a r e q u i r e m e n t for v ic t ims 
of a l l eged v io la t ions to e x h a u s t ava i lab le " T R N C " r e m e d i e s a m o u n t s to 
ind i rec t l eg i t imi sa t ion of a r e g i m e which is unlawful u n d e r i n t e r n a t i o n a l 
law. T h e s t a t u s of t he " T R N C " in i n t e r n a t i o n a l law r e m a i n s t h a t of a 
s u b o r d i n a t e local a d m i n i s t r a t i o n of T u r k e y for whose ac t ions only t he 
l a t t e r is r e spons ib l e u n d e r t he C o n v e n t i o n . 

Conclusion 

128. T h e C o m m i s s i o n conc ludes , by n i n e t e e n vo tes to one , t h a t for t he 
p u r p o s e s of f o r m e r Ar t i c l e 26 of t he C o n v e n t i o n r e m e d i e s ava i l ab le in 
n o r t h e r n C y p r u s a r e to be r e g a r d e d as " d o m e s t i c r e m e d i e s " of t h e 
r e s p o n d e n t S t a t e and t h a t t h e q u e s t i o n of the effect iveness of t hose 
r e m e d i e s is to be cons ide r ed in t he specific c i r c u m s t a n c e s w h e r e it a r i s e s . 

C h a p t e r 5 

Compliance with the six-month time-limit 

129. In t h e decis ion on admiss ib i l i ty , t h e C o m m i s s i o n also r e se rved the 
q u e s t i o n w h e t h e r t h e s i x - m o n t h t ime- l imi t laid down in f o r m e r Ar t i c l e 26 
of t he C o n v e n t i o n h a s b e e n compl i ed wi th in so far as c o n t i n u i n g v io la t ions 
of c e r t a i n C o n v e n t i o n Ar t i c les a r e a l l eged (decis ion c i ted above , p . 142). 
T h e p a r t i e s have not s u b m i t t e d any a r g u m e n t s on th is q u e s t i o n a t t h e 
m e r i t s s t age of t h e p r o c e e d i n g s . 

130. T h e C o m m i s s i o n n o t e s t h a t t h e a l l eged c o n t i n u i n g v io la t ions 
a r i se in t he c o n t e x t of a d m i n i s t r a t i v e p rac t i ce s for wh ich by def in i t ion no 
d o m e s t i c r e m e d i e s need to be e x h a u s t e d a n d for wh ich , t h e r e f o r e , t he 
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t ime - l im i t env i saged by f o r m e r Ar t i c l e 26 does not r u n from the d a t e 
of a final dec is ion bu t from t h e d a t e w h e n the ac t s c o m p l a i n e d of 
o c c u r r e d . T h e C o m m i s s i o n m u s t e s sen t i a l ly verify w h e t h e r t h e a l l eged 
a d m i n i s t r a t i v e p rac t i ce s a r e still in force. In th i s c o n t e x t , it can only t a k e 
a c c o u n t of p r a c t i c e s which r e m a i n e d in force un t i l a t leas t six m o n t h s 
before t h e i n t r o d u c t i o n of t he app l i ca t i on , in so far as they c o n t i n u e d to 
be app l i ed a f te r t h a t d a t e . P rac t i ce s which s t o p p e d e a r l i e r c a n n o t be 
c o n s i d e r e d at all . It is w i th th is in m i n d t h a t t he C o m m i s s i o n dec ided to 
e x c l u d e from t h e scope of its i nves t i ga t ion u n d e r f o rmer Ar t ic le 28 § 1 (a) 
of t he C o n v e n t i o n a n y s i t u a t i o n s which e n d e d before 22 M a y 1994 (see 
p a r a g r a p h 33 of t he r e p o r t ) . 

Conclusion 

131. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t no f u r t h e r i s sue 
a r i ses as to c o m p l i a n c e w i t h t h e s i x - m o n t h t i m e - l i m i t , a s laid down in 
f o r m e r Ar t ic le 26 of t he C o n v e n t i o n . 

C h a p t e r 6 

Assessment oj the evidence 

132. Before d e a l i n g w i t h t h e a p p l i c a n t G o v e r n m e n t ' s a l l ega t i ons 
u n d e r specific Ar t i c l e s of t he C o n v e n t i o n , t he C o m m i s s i o n cons ide r s it 
a p p r o p r i a t e to recal l the p r inc ip le s wh ich it m u s t app ly in t he p r e s e n t 
case in exe rc i s ing its t a sk to e s t ab l i sh t h e facts u n d e r f o r m e r Ar t ic le 28 
§ 1 (a) of t he C o n v e n t i o n , in p a r t i c u l a r as r e g a r d s t h e a s s e s s m e n t of t h e 
ev idence s u b m i t t e d to it by t h e p a r t i e s or t a k e n d u r i n g t h e inves t iga t ion 
which the C o m m i s s i o n ' s d e l e g a t e s c a r r i e d ou t t o g e t h e r wi th t h e 
r e p r e s e n t a t i v e s of t h e p a r t i e s . 

133. Acco rd ing to the case- law of t he C o n v e n t i o n o r g a n s , t he r e q u i r e d 
s t a n d a r d of proof is e s t a b l i s h m e n t of t he facts "beyond r e a s o n a b l e d o u b t " . 
Such p roof m a y follow from t h e coex i s t ence of sufficiently s t r o n g , c l ea r 
a n d c o n c o r d a n t in fe rences or of s imi l a r u n r e b u t t e d p r e s u m p t i o n s of fact. 
In a d d i t i o n t h e c o n d u c t of t h e p a r t i e s w h e n ev idence is b e i n g o b t a i n e d m a y 
be t a k e n in to a c c o u n t (see Ireland v. the United Kingdom, c i ted above , p . 65 , 
§ 161). M o r e o v e r , as r e g a r d s t h e e s t a b l i s h m e n t of t h e ex i s t ence of 
a d m i n i s t r a t i v e p rac t i ce s , t h e C o n v e n t i o n o r g a n s do not rely on t h e 
concep t t h a t t h e b u r d e n of p roof is b o r n e by one or t h e o t h e r of t h e two 
G o v e r n m e n t s c o n c e r n e d . R a t h e r , t h e C o m m i s s i o n m u s t e x a m i n e all t he 
m a t e r i a l before it, i r r e spec t ive of i ts or igin (ibid., p. 64, § 160). 

134. In t h e p r e s e n t case , t h e C o m m i s s i o n is not con f ron ted , as in t he 
e a r l i e r i n t e r - S t a t e cases , w i th diff icult ies a r i s i ng from n o n - c o o p e r a t i o n of 
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t h e r e s p o n d e n t G o v e r n m e n t . It does not cons ide r it a p p r o p r i a t e to d r a w 
a n y in fe rences f rom t h e r e s p o n d e n t G o v e r n m e n t ' s n o n - c o o p e r a t i o n a t t h e 
ear ly s t a g e s of t he p r o c e e d i n g s on the m e r i t s . T h e r e f o r e , t h e C o m m i s s i o n 
can rely on ev idence s u b m i t t e d by bo th p a r t i e s which has b e e n t e s t e d in an 
adve r sa r i a l p r o c e d u r e . Accord ingly , t he C o m m i s s i o n has not b e e n 
compe l l ed to r e so r t to specia l p r e c a u t i o n s to avoid possible s h o r t c o m i n g s 
of one-s ided ev idence (see t h e 1976 r e p o r t c i ted above , p . 3 1 , § 8 1 , a n d t h e 
1983 r e p o r t c i t ed above , p . 3 1 , § 90, a n d p . 32 , § 95) o r t o d i s t i n g u i s h 
b e t w e e n di f ferent d e g r e e s of c e r t a i n t y as to t h e facts t h a t could be 
e s t ab l i shed (see t h e 1976 r e p o r t c i ted above , p . 3 1 , § 82) . H o w e v e r , s ince 
in t h e p r e s e n t case r e f e r ence h a s f r equen t ly been m a d e to f indings of t he 
C o m m i s s i o n in t he ea r l i e r i n t e r - S t a t e cases , t he C o m m i s s i o n will t ake 
such f indings in to a c c o u n t w h e r e a p p r o p r i a t e . It m u s t e m p h a s i s e in th is 
c o n t e x t t h a t , b e c a u s e t he a b o v e - m e n t i o n e d p r e c a u t i o n s w e r e app l i ed at 
t h e r e l e v a n t t i m e , t he re l iab i l i ty of those f indings c a n n o t be ca l led i n to 
q u e s t i o n . 

135. It is of cour se t r u e t h a t , as in t h e ea r l i e r cases , o n e of t h e 
difficult ies of t h e p r e s e n t app l i ca t i on is t h e s h e e r n u m b e r of a l l eged 
v io la t ions of t he C o n v e n t i o n a n d t h e very b r o a d scope of t h e ev idence 
s u b m i t t e d . T h e C o m m i s s i o n finds t h a t p rac t ica l ly all a s p e c t s of t h e case 
a r e covered by d o c u m e n t a r y m a t e r i a l s u b m i t t e d by the p a r t i e s . H o w e v e r , 
in r e l a t i on to s o m e such m a t e r i a l s ob jec t ions have b e e n ra i sed by the 
oppos i t e p a r t y wi th a view to o b t a i n i n g a ru l i ng of t he C o m m i s s i o n t h a t 
t hey shou ld not be t a k e n in to a c c o u n t , e i t h e r on formal g r o u n d s or for 
r e a s o n s of p r o c e d u r a l f a i rness . T h u s , t h e a p p l i c a n t G o v e r n m e n t have 
ob jec ted to t he m a t e r i a l s s u b m i t t e d by t h e r e s p o n d e n t G o v e r n m e n t on 
24 N o v e m b e r 1997 on t h e g r o u n d t h a t t hey had b e e n s u b m i t t e d a f te r 
exp i ry of t h e t ime- l imi t a n d on b e h a l f of t h e " T R N C " ; t h e y have f u r t h e r 
ob jec ted to t h e submis s ion by t h e r e s p o n d e n t G o v e r n m e n t on 9 J u n e 1998 
of a revised vers ion of o n e of t h e a p p e n d i c e s to those m a t e r i a l s , on t he 
g r o u n d s t h a t by t h a t t i m e t h e C o m m i s s i o n had i n d i c a t e d to t h e p a r t i e s 
t h a t it did not expec t t h e m to m a k e any f u r t h e r s u b m i s s i o n s a n d t h a t t he 
app l i can t G o v e r n m e n t was dep r ived of an o p p o r t u n i t y to reply. O n s imi la r 
g r o u n d s , t h e r e s p o n d e n t G o v e r n m e n t have ob jec ted to t h e v o l u m i n o u s 
d o c u m e n t s s u b m i t t e d by t h e a p p l i c a n t G o v e r n m e n t w i t h t he i r 
o b s e r v a t i o n s of 1 J u n e 1998 a n d to t he d o c u m e n t a t i o n on mi s s ing p e r s o n s 
s u b m i t t e d by t h e a p p l i c a n t G o v e r n m e n t a t t h e o ra l h e a r i n g on 7 J u l y 1998. 
Final ly , t he a p p l i c a n t G o v e r n m e n t have ob jec ted to t he submis s ion of a n 
aide-memoire by t h e r e s p o n d e n t G o v e r n m e n t on 2 O c t o b e r 1998, a f te r t he 
C o m m i s s i o n ' s decis ion of 14 S e p t e m b e r 1998 not to t a k e in to a c c o u n t any 
f u r t h e r s u b m i s s i o n s of t he p a r t i e s (see p a r a g r a p h 61 of t h e r e p o r t ) . 

136. T h e C o m m i s s i o n has not found it a p p r o p r i a t e to exc lude from its 
e x a m i n a t i o n a n y of t h e d o c u m e n t a r y m a t e r i a l p rov ided by t h e p a r t i e s 
excep t t he a b o v e - m e n t i o n e d aide-memoire which has b e e n s u b m i t t e d ou t of 
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t i m e as well as t h e d o c u m e n t s r e l a t i n g to t he d e a t h of a w i t n e s s , s u b m i t t e d 
by t h e a p p l i c a n t G o v e r n m e n t on 2 M a y 1999 (see p a r a g r a p h 62 of 
t he r e p o r t ) . As r e g a r d s t h e d o c u m e n t s s u b m i t t e d on 24 N o v e m b e r 1997, 
t h e C o m m i s s i o n no t e s t h a t t h e y w e r e rece ived f rom t h e A g e n t of 
t h e r e s p o n d e n t G o v e r n m e n t in reply to a specific r e q u e s t f rom t h e 
C o m m i s s i o n . T h e n o n - c o m p l i a n c e wi th t h e or ig ina l t ime- l imi t set by t h e 
C o m m i s s i o n for th i s p u r p o s e is e x p l a i n e d by t h e d e v e l o p m e n t of 
t h e p r o c e e d i n g s , t h e r e s p o n d e n t G o v e r n m e n t hav ing dec ided only a t 
a l a te s t a g e to c o o p e r a t e wi th t h e C o m m i s s i o n . T h e fact t h a t 
t h e d o c u m e n t a t i o n in q u e s t i o n has been p r e p a r e d by t h e " T R N C " 
a u t h o r i t i e s , b e i n g a s u b o r d i n a t e local a d m i n i s t r a t i o n of T u r k e y , does no t 
dep r ive it of ev iden t i a l va lue . T h e C o m m i s s i o n wishes to e m p h a s i s e in th is 
c o n t e x t t h a t t h e r e f e r ence to t h e " T R N C " as t he o r i g i n a t i n g a u t h o r i t y c a n 
in no way affect t he s t a t u s of T u r k e y as t he r e s p o n d e n t S t a t e in th i s ca se . 
Final ly , t he fact t h a t one of t he a p p e n d i c e s to t h a t d o c u m e n t a t i o n was 
l a t e r r ep l aced by a n e w e x p a n d e d a n d u p d a t e d vers ion h a s not d e p r i v e d 
t h e a p p l i c a n t G o v e r n m e n t of the o p p o r t u n i t y to reply t h e r e t o . In fact, in 
o r d e r to give effect to the p r inc ip le of p r o c e d u r a l e q u a l i t y b e t w e e n t h e 
p a r t i e s , t he C o m m i s s i o n has a lso t a k e n in to accoun t t h e a p p l i c a n t 
G o v e r n m e n t ' s unso l i c i t ed c o m m e n t s of 31 A u g u s t 1998. 

137. As to the d o c u m e n t a t i o n s u b m i t t e d by the a p p l i c a n t G o v e r n m e n t 
on 1 J u n e 1998, t h e C o m m i s s i o n cons ide r s t h a t it e x c e e d e d the scope of 
m e r e " c o m m e n t s " for which t h e C o m m i s s i o n h a d a sked the a p p l i c a n t 
G o v e r n m e n t . H o w e v e r , t h e e x t e n d e d t ime - l im i t set by t h e C o m m i s s i o n 
was r e s p e c t e d . In view of t he n a t u r e a n d v o l u m e of t he a p p l i c a n t 
G o v e r n m e n t ' s s u b m i s s i o n s , t he C o m m i s s i o n g r a n t e d t he r e s p o n d e n t 
G o v e r n m e n t a f u r t h e r o p p o r t u n i t y to rep ly even a f te r t h e ora l h e a r i n g , 
which t h e y did on 27 A u g u s t 1998. T h e p r inc ip le of p r o c e d u r a l e q u a l i t y 
b e t w e e n the p a r t i e s has t h e r e f o r e b e e n r e s p e c t e d as far as possible a l so 
in th is r e s p e c t . T h e C o m m i s s i o n is, however , a w a r e t h a t d u e to lack of 
t i m e t h e r e s p o n d e n t G o v e r n m e n t m a y no t have b e e n ab le to a d d r e s s fully 
a n d in de t a i l all t he facts covered by the said d o c u m e n t a t i o n . S imi la r ly , as 
r e g a r d s t he d o c u m e n t s on m i s s i n g p e r s o n s s u b m i t t e d by the app l i can t 
G o v e r n m e n t a t t h e ora l h e a r i n g on 7 J u l y 1998, whi le t h e r e s p o n d e n t 
G o v e r n m e n t i nc luded s o m e c o m m e n t s on th i s m a t e r i a l in t h e i r l e t t e r of 
5 A u g u s t 1998, t h e i r o p p o r t u n i t y for fully r ep ly ing to t h a t m a t e r i a l h a s 
b e e n l imi t ed . In view of c o n s i d e r a t i o n s of p r o c e d u r a l fa i rness , t h e 
C o m m i s s i o n c a n a t t r i b u t e only l imi ted ev iden t i a l va lue to t h e above two 
se t s of d o c u m e n t s s u b m i t t e d by t h e a p p l i c a n t G o v e r n m e n t . 

138. A m o n g the d o c u m e n t s before t h e C o m m i s s i o n , t h e r e is a U n i t e d 
N a t i o n s r e p o r t on t h e h u m a n i t a r i a n s i t u a t i o n of G r e e k Cy p r i o t s in t h e 
K a r p a s a r e a , t h e so-cal led " K a r p a s B r i e f s u b m i t t e d by t h e a p p l i c a n t 
G o v e r n m e n t in two vers ions . T h e C o m m i s s i o n was not ini t ia l ly a w a r e 
t h a t th is d o c u m e n t was of a conf iden t ia l n a t u r e a n d h a d n e i t h e r b e e n 
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pub l i shed nor i n t e n d e d to be pub l i shed by t h e U n i t e d N a t i o n s . T h i s was 
only d i scovered w h e n t h e C o m m i s s i o n ' s d e l e g a t e s s u b s e q u e n t l y h e a r d t he 
a u t h o r s of t h e said r e p o r t , M r M a n z l a n d M r O 'Su l l ivan , as w i tnes ses w h o , 
d e s p i t e c e r t a i n l i m i t a t i o n s to t h e i r t e s t i m o n y d u e to t h e d u t y of d i s c r e t i on 
which t h e y owed t h e U n i t e d N a t i o n s , gave va luab l e i n f o r m a t i o n on the 
c i r c u m s t a n c e s in which th i s r e p o r t a n d two s i m i l a r r e p o r t s , on t he 
s i t u a t i o n of M a r o n i t c s in n o r t h e r n C y p r u s and of t h e T u r k i s h - C y p r i o t 
m i n o r i t y in s o u t h e r n C y p r u s , h a d b e e n p r e p a r e d . T h e a p p l i c a n t 
G o v e r n m e n t s u b s e q u e n t l y r e q u e s t e d t h e C o m m i s s i o n to p r o c u r e t h e 
l a t t e r r e p o r t s f rom t h e U n i t e d N a t i o n s . T h e c o m p e t e n t U N services 
would have been p r e p a r e d to provide t h e m to t h e C o m m i s s i o n on t h e 
cond i t ion t h a t b o t h p a r t i e s a g r e e d . As t h e r e s p o n d e n t G o v e r n m e n t 
ra i sed ob jec t ions , t he C o m m i s s i o n did not ask for t h e r e p o r t s . H o w e v e r , 
t he C o m m i s s i o n no t e s t h a t t h e r e s p o n d e n t G o v e r n m e n t ' s ob jec t ions did 
no t r e l a t e to t he " K a r p a s Brief", which by t h a t t i m e was a l r e a d y before 
t he C o m m i s s i o n . It can t h e r e f o r e be used as ev idence a l t h o u g h , d u e to its 
s t a t u s as a non-pub l i c U N d o c u m e n t , t he C o m m i s s i o n will re f ra in from 
q u o t i n g any de t a i l s from t h a t r e p o r t . N o r will t he C o m m i s s i o n d r a w any 
in fe rences from t h e r e s p o n d e n t G o v e r n m e n t ' s refusal to consen t to t he 
d isc losure of t he o t h e r two r e p o r t s . 

139. A p a r t f rom t h a t , t h e following types of d o c u m e n t a r y ev idence a r e 
before t he C o m m i s s i o n : 

- a film, Attila 1974, by M i c h a e l K a k o y i a n n i s , a n d va r ious d o c u m e n t s , 
books , m e m o i r s , a r t i c l e s , p r e s s r e p o r t s , e tc . , p rov id ing a b a c k g r o u n d to t he 
even t s in C y p r u s a r o u n d t h e t i m e of t he T u r k i s h i n t e r v e n t i o n ; t h e 
C o m m i s s i o n no t e s t h a t t h e s e m a t e r i a l s do not c o n t a i n m a t t e r s of d i r ec t 
r e l evance to t he a d m i n i s t r a t i v e p rac t i ce s c o m p l a i n e d of in t he p r e s e n t 
case a n d t h e r e f o r e does not p r o p o s e to d e a l w i th t h e m as a m a t t e r of 
ev idence ; 

- n u m e r o u s w r i t t e n s t a t e m e n t s by wi tnes ses (pa r t ly a n o n y m o u s , 
p a r t l y a c c o m p a n i e d by official d o c u m e n t s , p h o t o s , a n d o t h e r m a t e r i a l ) ; 
t he C o m m i s s i o n sees no r e a s o n to d o u b t t he a u t h e n t i c i t y of t h e 
s t a t e m e n t s , bu t as it does not know t h e p a r t i c u l a r c i r c u m s t a n c e s in 
which they w e r e p r e p a r e d , i nc lud ing t h e d e g r e e of invo lvement of 
g o v e r n m e n t a g e n t s w h e n t h e s e s t a t e m e n t s w e r e t a k e n , it m u s t use t h e m 
wi th c a u t i o n ; 

- a c o m p l e t e set of U N ( S e c r e t a r y - G e n e r a l a n d Secur i ty Counc i l ) 
r e p o r t s on t h e C y p r u s q u e s t i o n s ince 1974, cover ing , inter alia, t he 
m a n d a t e of t h e U n i t e d N a t i o n s P e a c e k e e p i n g Force in C y p r u s 
( U N F I C Y P ) a n d the d e v e l o p m e n t of t h e i n t e r - c o m m u n a l t a lks a n d of t he 
p r o c e e d i n g s of t he U n i t e d N a t i o n s C o m m i t t e e on M i s s i n g P e r s o n s ( C M P ) ; 
in so far as t h e s e r e p o r t s r e l a t e to ac t s a l l eged to c o n s t i t u t e v io la t ions of 
t he C o n v e n t i o n , they m u s t be cons ide r ed as an i m p o r t a n t object ive source 
of i n f o r m a t i o n ; 
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- a n u m b e r of N G O r e p o r t s on even t s in C y p r u s ; s o m e , e m a n a t i n g 
from i n d e p e n d e n t sou rces , c a r r y c o n s i d e r a b l e ev iden t ia l va lue ; to t h e 
e x t e n t , however , t h a t the N G O s c o n c e r n e d a r e i n t e r e s t g r o u p s involved 
in t he C y p r u s confl ict , t he i r ev iden t i a l va lue a p p e a r s l imi t ed ; 

- p r e s s r e p o r t s a n d b r o a d c a s t t r a n s c r i p t s ( G r e e k Cypr io t , T u r k i s h 
C y p r i o t , T u r k i s h , G r e e k a n d i n t e r n a t i o n a l ) ; in so far as t h e y c o n c e r n 
specific facts r e l e v a n t to t h e case , t hey m a y provide useful i nd i ca t ions , 
w i t h o u t , however , a m o u n t i n g to full proof of t he facts r e p o r t e d ; 

- t h e " T R N C C o n s t i t u t i o n " a n d e x t r a c t s from " T R N C " leg is la t ion , 
t r e a t i e s a n d o t h e r legal i n s t r u m e n t s ; in t h e C o m m i s s i o n ' s view, it m u s t 
be a s s u m e d t h a t they i n d e e d c o n s t i t u t e t h e " l aw" of T u r k e y ' s 
s u b o r d i n a t e local a d m i n i s t r a t i o n in n o r t h e r n C y p r u s ; however , t h e 
e x i s t e n c e of such legal i n s t r u m e n t s does not prove t h a t t h e y a r e ac tua l ly 
a n d effectively app l i ed and t h a t t h e r e a r e no o t h e r r e g u l a t i o n s or p rac t i ces 
which m i g h t be in conflict w i th t h e s e i n s t r u m e n t s ; 

- s eve ra l co l lec t ions a n d surveys of j u d g m e n t s by T u r k i s h - C y p r i o t 
c o u r t s ; t h e i r a u t h e n t i c i t y is not in d o u b t a n d t h e r e f o r e t h e y provide proof 
t h a t t he cases a t i ssue w e r e d e c i d e d in t he r e p o r t e d m a n n e r ; 

- va r ious o t h e r m a t e r i a l s , i nc lud ing g o v e r n m e n t r e p o r t s , m e m o r i a l s , 
s t a t i s t i c s , e tc . , wh ich m u s t be assessed in t he p a r t i c u l a r c o n t e x t . 

140. D e s p i t e t he b r o a d scope of d o c u m e n t a r y ev idence s u b m i t t e d to it , 
t h e C o m m i s s i o n h a s found it a p p r o p r i a t e in t h e p r e s e n t case to ca r ry ou t 
i ts own inves t iga t ion of c e r t a i n of t he facts . H o w e v e r , a full i nves t iga t ion of 
all a s p e c t s of t he case was not cons ide r ed necessa ry . T h u s , t he 
C o m m i s s i o n h a s exc luded t h e q u e s t i o n s of m i s s i n g p e r s o n s a n d property-
issues from the inves t iga t ion , c o n s i d e r i n g t h a t in th is r e spec t it can rely in 
p a r t on findings m a d e in ea r l i e r r e p o r t s a n d in pa r t on d o c u m e n t a r y 
ev idence which p e r m i t s t he e s t a b l i s h m e n t of t h e p r e s e n t s t a t e of affairs 
w i t h a sufficient d e g r e e of c e r t a i n t y . T h e inves t i ga t ion has focused on 
t h e C o n v e n t i o n i ssues r e l a t e d , on the one h a n d , t o t he g e n e r a l l iving 
cond i t i ons of so-cal led " e n c l a v e d " G r e e k Cypr i o t s a n d , on t h e o t h e r , t o 
t h e s i t u a t i o n of T u r k i s h C y p r i o t s , in p a r t i c u l a r pol i t ical d i s s iden t s a n d 
m e m b e r s of t h e Gypsy mino r i t y , in n o r t h e r n C y p r u s . As t h e C o m m i s s i o n 
h a d before it v o l u m i n o u s d o c u m e n t a r y m a t e r i a l on t he se issues also, t h e 
inves t iga t ion was not conce ived as a c o m p r e h e n s i v e fac t - f inding exe rc i se 
for e s t a b l i s h i n g all r e levan t c i r c u m s t a n c e s . R a t h e r , t he C o m m i s s i o n 
c o n c e n t r a t e d on m a t t e r s which did not a p p e a r to be sufficiently c lea r 
f rom the o t h e r ava i lab le ev idence and on facts wh ich w e r e in d i s p u t e 
b e t w e e n the p a r t i e s . T h e r e s u l t s of t h e inves t iga t ion have p rov ided t h e 
C o m m i s s i o n wi th a n i m p o r t a n t s u p p l e m e n t a r y m e a n s of ev idence which , 
d u e to t h e i m m e d i a t e i m p r e s s i o n which the d e l e g a t e s could ga in of c e r t a i n 
r e l evan t s i t u a t i o n s a n d of t he credib i l i ty of t h e w i tne s se s , m u s t be g iven 
decisive we igh t in t he a s s e s s m e n t of d i s p u t e d facts . 
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141. T h e inves t i ga t ion h a s involved visi ts to c e r t a i n local i t ies ( t h e 
L e d r a Pa l ace c ross ing-po in t over t he d e m a r c a t i o n l ine , a cou r t bu i ld ing 
in n o r t h e r n Nicosia a n d G r e e k Cypr io t v i l lages in t h e K a r p a s a r e a ) , a n d 
t h e t a k i n g of o ra l depos i t i ons from a n u m b e r of w i tne s se s a n d from 
officials a n d o t h e r p e r s o n s e n c o u n t e r e d d u r i n g t h e visit to t h e K a r p a s 
p e n i n s u l a . T h e cond i t ions u n d e r which t h e s e w i tnes ses a n d o t h e r p e r s o n s 
have b e e n h e a r d have b e e n de sc r ibed in de t a i l above . T h e C o m m i s s i o n 
reca l l s in p a r t i c u l a r t h a t t he ma jo r i ty of w i tne s se s used e i t h e r t h e G r e e k 
or t h e T u r k i s h l a n g u a g e a n d t h a t t h e y w e r e t h e r e f o r e h e a r d t h r o u g h 
i n t e r p r e t e r s . Full v e r b a t i m reco rds w e r e p r e p a r e d of all w i t n e s s e s ' o ra l 
ev idence a n d a s u m m a r y r ecord of t he s t a t e m e n t s h e a r d d u r i n g t h e 
K a r p a s visit . T h e s e r eco rds have b e e n used not only by t h e d e l e g a t e s b u t 
a lso by t h e p l e n a r y C o m m i s s i o n . T h e C o m m i s s i o n has n o t ed t h e 
co r r ec t i ons m a d e by t h e p a r t i e s to t he v e r b a t i m reco rds a n d t h e 
objec t ions to c e r t a i n such c o r r e c t i o n s which in p a r t w e r e of a l inguis t ic 
n a t u r e . It is a w a r e of t he difficulty a t t a c h e d to a s sess ing ev idence 
o b t a i n e d oral ly t h r o u g h i n t e r p r e t e r s a n d h a s t h e r e f o r e paid careful a n d 
c a u t i o u s a t t e n t i o n to t he m e a n i n g a n d s ignif icance which shou ld be 
a t t r i b u t e d to t he s t a t e m e n t s m a d e by w i tne s se s a p p e a r i n g before its 
d e l e g a t e s . 

142. T h e C o m m i s s i o n f u r t h e r no tes t h a t severa l of t h e w i tne s se s h e a r d 
by t h e d e l e g a t e s on t he a p p l i c a n t G o v e r n m e n t ' s p roposa l have r e m a i n e d 
un iden t i f i ed a n d t h a t in th is r e spec t a s c r e e n i n g p r o c e d u r e was app l i ed by 
the d e l e g a t e s wh ich a l lowed t h e p a r t i e s ' r e p r e s e n t a t i v e s to follow t h e i r 
i n t e r r o g a t i o n only t h r o u g h t h e Eng l i sh i n t e r p r e t a t i o n . Th i s m i g h t have 
c a u s e d s o m e a d d i t i o n a l l inguis t ic difficult ies wh ich , however , a r e 
m i t i g a t e d by t h e fact t h a t t h e p a r t i e s s u b s e q u e n t l y a lso rece ived a full 
t r a n s c r i p t in t he or ig ina l l a n g u a g e on which they could c o m m e n t . T h e 
C o m m i s s i o n has a u t h o r i s e d t he h e a r i n g of un iden t i f i ed w i tne s se s a n d the 
use of t he said s c r e e n i n g p r o c e d u r e m a i n l y on t h e bas is of t he subjec t ive 
fears of t h e w i tne s se s c o n c e r n e d t h a t t hey m i g h t be exposed to p r e s s u r e or 
r ep r i s a l s . T h e C o m m i s s i o n cons ide r s t h a t t h e ex i s t ence of such subjec t ive 
fears was sufficiently d e m o n s t r a t e d w h e n the a p p l i c a n t G o v e r n m e n t 
a sked for t h e non-d i sc losure of the i den t i t y of t he w i tne s se s in q u e s t i o n 
a n d it is sa t isf ied t h a t it has in e a c h case also b e e n con f i rmed by t h e 
w i t n e s s e s ' a t t i t u d e w h e n t h e y a p p e a r e d before t h e d e l e g a t e s . T h i s does 
not m e a n , however , t h a t in t he C o m m i s s i o n ' s view the w i t n e s s e s ' 
subjec t ive fears a r e object ively jus t i f i ed . 

143. T h e r e s p o n d e n t G o v e r n m e n t c o n t e n d t h a t t h e y have suffered a 
p r o c e d u r a l d i s a d v a n t a g e by t h e very fact t h a t a n i m p o r t a n t n u m b e r of 
t he app l i can t G o v e r n m e n t ' s w i tnes ses were h e a r d w i t h o u t b e i n g 
ident i f ied a n d t h a t s o m e of t h e m waived t he i r ob jec t ions to t he non-
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d i sc losure of t h e i r i den t i t y only a t t he last m i n u t e . T h i s , it is c l a i m e d , 
p r e v e n t e d t he r e s p o n d e n t G o v e r n m e n t ' s r e p r e s e n t a t i v e s from p rope r ly 
p r e p a r i n g for t he c r o s s - e x a m i n a t i o n of t h e said w i t n e s s e s a n d from 
p u t t i n g useful q u e s t i o n s a t t h e i r i n t e r r o g a t i o n . T h e C o m m i s s i o n 
obse rves , however , t h a t a b r o a d profile of t h e w i tnes ses a n d the m a t t e r s 
on which t h e y w e r e s u p p o s e d to give ev idence h a d previous ly b e e n 
i n d i c a t e d . T h e p r o c e d u r a l d i s a d v a n t a g e s e n c o u n t e r e d by t h e r e s p o n d e n t 
G o v e r n m e n t ' s r e p r e s e n t a t i v e s shou ld t h e r e f o r e not be o v e r - e s t i m a t e d . 
N e v e r t h e l e s s , it c a n n o t be d e n i e d t h a t such d i s a d v a n t a g e s in fact ex i s t ed 
a n d t h a t t he c red ib i l i ty of t h e w i t n e s s e s in q u e s t i o n could not always be 
fully t e s t e d , for e x a m p l e by c o n f r o n t i n g t h e m wi th p a r t i c u l a r facts 
i ncons i s t en t w i t h t h e i r t e s t i m o n y . W i t h th i s in m i n d , t he C o m m i s s i o n has 
p r e f e r r e d to a d o p t a c a u t i o u s a p p r o a c h in its a s s e s s m e n t of t h e 
un iden t i f i ed w i t n e s s e s ' ev idence by a s c e r t a i n i n g its va lue hav ing r e g a r d 
to t h e p a r t i c u l a r n a t u r e of each of t h e s e w i t n e s s e s ' t e s t i m o n y . 

144. T h e C o m m i s s i o n finally no t e s in th is c o n t e x t t h a t t h e r e s p o n d e n t 
G o v e r n m e n t , too , h a d p r o p o s e d two w i tne s se s (p robab ly M a r o n i t e s l iving 
in n o r t h e r n C y p r u s ) who wi shed to r e m a i n un iden t i f i ed . T h e d e l e g a t e s 
w e r e p r e p a r e d to h e a r t h e m u n d e r t he s a m e cond i t i ons as t h e o t h e r 
un iden t i f i ed w i t n e s s e s . T h e y w e r e s u m m o n e d , bu t u l t i m a t e l y did no t 
a p p e a r before t he d e l e g a t e s , for r e a s o n s which have r e m a i n e d 
u n e x p l a i n e d . N e v e r t h e l e s s , t h e C o m m i s s i o n does not cons ide r it 
a p p r o p r i a t e in t he given c i r c u m s t a n c e s to d r a w any in fe rences from t h a t 
fact. 

145. In conc lus ion , t he C o m m i s s i o n wishes to obse rve t h a t , a p a r t f rom 
t h e m a t e r i a l r e f e r r ed to in t h e first i n d e n t in p a r a g r a p h 139 above , it has 
used t h e e n t i r e ev idence p laced before it, b e i n g well a w a r e t h a t in view of 
t h e n a t u r e a n d v o l u m e of th is ev idence it h a s b e e n conf ron ted wi th a 
p a r t i c u l a r l y difficult task . It has a t t e m p t e d to a t t r i b u t e to each i t e m of 
ev idence t he a p p r o p r i a t e va lue t a k i n g in to a c c o u n t in p a r t i c u l a r t h e 
d e g r e e of object ivi ty a n d / o r c red ib i l i ty of t h e sou rce a n d the p a r t i e s ' 
p r o c e d u r a l pos i t ion as to t he poss ibi l i ty of c h a l l e n g i n g the ev idence . 
W h e r e facts w e r e in d i s p u t e b e t w e e n t h e p a r t i e s , it h a s b e e n t h e specific 
funct ion of t h e C o m m i s s i o n ' s d e l e g a t e s to seek the neces sa ry clarif
i ca t ions , a n d t h e r e f o r e t he C o m m i s s i o n a t t a c h e s decisive i m p o r t a n c e in 
th i s r e spec t to t h e f indings of i ts d e l e g a t e s , w h o h a d the a d v a n t a g e of 
g a i n i n g a d i rec t a n d p e r s o n a l i m p r e s s i o n of t he r e l e v a n t w i tnes ses a n d of 
t h e g e n e r a l s i t ua t i on p reva i l i ng in t h e n o r t h e r n p a r t of C y p r u s . 

146. In exe rc i s ing its func t ions u n d e r f o r m e r Ar t ic le 28 § 1 (a) of t h e 
C o n v e n t i o n , t h e C o m m i s s i o n will t h u s d e t e r m i n e t h e va lue of each piece 
of ev idence s u b m i t t e d to it h a v i n g r e g a r d to t h e n a t u r e of th is ev idence 
a n d t h e p r o c e d u r e t h r o u g h which it has b e e n o b t a i n e d . 
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P A R T T W O 

T h e p a r t i c u l a r c o m p l a i n t s 

C h a p t e r 1 

Greek-Cypriot missing persons 

A. C o m p l a i n t s 

147. T h e C o m m i s s i o n h a s d e c l a r e d admis s ib l e t he a p p l i c a n t 
G o v e r n m e n t ' s c o m p l a i n t s t h a t , shou ld any G r e e k - C y p r i o t m i s s ing 
p e r s o n s still be in T u r k i s h cus tody t w e n t y y ea r s a f te r t he e n d of 
hos t i l i t ies , th i s would c o n s t i t u t e 

- a form of s lavery or s e r v i t u d e c o n t r a r y to Ar t ic le 4 of t he C o n v e n t i o n ; 
a n d 

- a g rave b r e a c h of t he i r r ight to l iber ty a n d secu r i t y of p e r s o n as 
g u a r a n t e e d by Ar t ic le 5 of t he C o n v e n t i o n . 

148. F u r t h e r m o r e , t h e C o m m i s s i o n h a s d e c l a r e d admis s ib l e t h e 
app l i can t G o v e r n m e n t ' s c o m p l a i n t s t h a t t h e cons i s t en t fa i lure of T u r k e y 
to p rov ide i n f o r m a t i o n on t h e fate of t h e s e pe r sons to t h e i r r e la t ives 
c o n s t i t u t e s 

- i n h u m a n t r e a t m e n t w i th in t h e m e a n i n g of Ar t ic le 3 of t h e 
C o n v e n t i o n ; 

- i n t e r f e r e n c e wi th t h e r e l a t i ve s ' r i gh t to r e spec t for t h e i r family life as 
g u a r a n t e e d by Ar t ic le 8 of t he C o n v e n t i o n ; and 

- i n t e r f e r e n c e wi th t h e i r r igh t to receive i n f o r m a t i o n as g u a r a n t e e d by 
Ar t ic le 10 of t h e C o n v e n t i o n . 

149. At t h e m e r i t s s t a g e of t h e p r o c e e d i n g s , t h e a p p l i c a n t G o v e r n m e n t 
have in a d d i t i o n a l leged v io la t ions of t he following C o n v e n t i o n Ar t i c l e s : 

- in r e spec t of t he mi s s ing p e r s o n s t h e m s e l v e s , v io la t ions of Ar t i c les 2 
( r igh t to life), 3 ( i n h u m a n or d e g r a d i n g t r e a t m e n t t h r o u g h p ro longed 
ho ld ing or s y s t e m a t i c i l l - t r e a t m e n t ) , 6 ( r igh t to a fair a n d publ ic h e a r i n g 
w i th in a r e a s o n a b l e t i m e ) , 8 ( r e spec t for p r iva t e a n d family life), 13 ( r ight 
to a n effective r e m e d y ) , 14 ( d i s c r i m i n a t i o n on g r o u n d s of e t h n i c o r ig in ) 
a n d 17 (ac t ion a i m e d a t t h e d e s t r u c t i o n of G r e e k C y p r i o t s ' r i g h t s u n d e r 
t h e C o n v e n t i o n ) ; 

- in r e spec t of t he mi s s ing p e r s o n s ' r e l a t ives , v io la t ions of Ar t i c l e s 2, 3 , 
4 a n d 5 (in so far as t h e s e provis ions imply a r igh t to p r o p e r i nves t iga t ion ) 
a n d of Ar t ic le 13. 

150. T h e C o m m i s s i o n m u s t accord ing ly d e t e r m i n e : 
- w h e t h e r t h e r e a r e c o n t i n u i n g v io la t ions of Ar t i c l e s 4 a n d 5 of t h e 

C o n v e n t i o n in r e spec t of t h e mi s s ing p e r s o n s ; 



164 CASE OF CYPRUS v. TURKEY - REPORT OF THE COMMISSION 

— w h e t h e r Ar t i c l e s 2, 3 , 6, 8, 13, 14 a n d 17 of t h e C o n v e n t i o n can also be 
t a k e n in to accoun t in respec t of t he mi s s ing p e r s o n s a n d if so, w h e t h e r 
t h e i r r i gh t s u n d e r t h e s e provis ions have b e e n v io la t ed ; 

— w h e t h e r t h e r e a r e c o n t i n u i n g v io la t ions of Ar t i c les 3, 8 a n d 10 of t he 
C o n v e n t i o n in r e spec t of t h e r e l a t ives of t he mi s s ing p e r s o n s ; a n d 

— w h e t h e r Ar t i c l e s 2, 3 4, 5 (in so far as t h e y imply a r igh t to p r o p e r 
inves t iga t ion) a n d Ar t ic le 13 of t h e C o n v e n t i o n c a n also be t a k e n in to 
a c c o u n t in r e spec t of t he r e l a t ives of t h e m i s s i n g p e r s o n s a n d if so, 
w h e t h e r the i r r i gh t s u n d e r t h e s e provis ions have b e e n v io la ted . 

D . O p i n i o n o f t h e C o m m i s s i o n 

/. Alleged violations of the rights of the missing persons themselves 

(a) Article 4 of the Convention 

192. Ar t i c l e 4 of t he C o n v e n t i o n prov ides , inter alia: 

" 1 . No one shall be held in slavery or servitude." 

193. T h e a p p l i c a n t G o v e r n m e n t c la im t h a t , shou ld any m i s s i n g 
p e r s o n s still be in T u r k i s h cus tody t w e n t y y e a r s a f t e r t h e ev en t s of 1974, 
th i s would a m o u n t to s lavery or s e r v i t u d e p r o h i b i t e d by Ar t i c l e 4. 

194. T h e r e s p o n d e n t G o v e r n m e n t d e n y t h a t any G r e e k Cy p r i o t s 
r e m a i n e d in t he i r cus tody a f t e r D e c e m b e r 1974. 

195. T h e C o m m i s s i o n no tes t he hypo the t i ca l c h a r a c t e r of t h e 
a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t . It finds t h a t t h e r e is n o t h i n g in t h e 
ev idence to s u p p o r t the a s s u m p t i o n t h a t d u r i n g t h e pe r iod u n d e r 
c o n s i d e r a t i o n in t h e p r e s e n t case (see p a r a g r a p h 130 above) any of t h e 
mi s s ing p e r s o n s w e r e still in T u r k i s h cus tody a n d t h a t t hey w e r e 
s u b j e c t e d to s lavery or s e r v i t u d e . 

Conclusion 

196. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e has b e e n no 
b r e a c h of Ar t ic le 4 ol t h e C o n v e n t i o n . 

(b) Article 5 of the Convent ion 

197. Ar t ic le 5 of t he C o n v e n t i o n p rov ides : 

" 1 . Everyone has the right to liberty and security of person. No one shall be deprived 
of his liberty save in the following cases and in accordance with a procedure prescribed 
by law: 
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198. T h e a p p l i c a n t G o v e r n m e n t c la im t h a t , shou ld any mi s s ing 
p e r s o n s still be in T u r k i s h cus tody t w e n t y y e a r s a f te r t h e even t s of 1974, 
th is would a m o u n t to a g rave b r e a c h of Ar t ic le 5. 

199. T h e r e s p o n d e n t G o v e r n m e n t d e n y t h a t any G r e e k Cypr io t s 
r e m a i n e d in t he i r cus tody a f t e r D e c e m b e r 1974. 

200. T h e C o m m i s s i o n no t e s t h a t th i s c o m p l a i n t , too, is of a 
hypo the t i c a l c h a r a c t e r a n d t h a t n o t h i n g in the ev idence s u p p o r t s t h e 
a s s u m p t i o n t h a t d u r i n g the per iod u n d e r c o n s i d e r a t i o n in t h e p r e s e n t 
case any m i s s i n g G r e e k Cypr io t s w e r e still d e t a i n e d by T u r k i s h or 
T u r k i s h - C y p r i o t a u t h o r i t i e s . 

2 0 1 . It follows t h a t t h e r e is no bas is for a finding of a b r e a c h of Ar t i c l e 5 
on t h e g r o u n d of a c t u a l d e t e n t i o n of m i s s i n g pe r sons . 

202. H o w e v e r , t he a p p l i c a n t G o v e r n m e n t a lso c l a im t h a t t h e r e is a 
c o n t i n u i n g b r e a c h of Ar t i c l e 5 on t h e g r o u n d t h a t G r e e k Cy p r i o t s w h o 
a r e still m i s s i n g w e r e in T u r k i s h cus tody in 1974 a n d t h a t th is c r e a t e s a 
p r e s u m p t i o n of T u r k i s h respons ib i l i ty for t h e fa te of t he se p e r s o n s , as 
a c k n o w l e d g e d by the C o m m i s s i o n in its 1983 r e p o r t , w h e r e it held t h a t 
any u n a c c o u n t e d d i s a p p e a r a n c e of a d e t a i n e d pe r son m u s t be cons ide r ed 
as a p a r t i c u l a r l y se r ious v io la t ion of Ar t ic le 5, wh ich can also be 
u n d e r s t o o d as a g u a r a n t e e a g a i n s t such d i s a p p e a r a n c e s ( r e p o r t c i ted 
above , p. 38 , § § 1 1 7 a n d 119). Howeve r , d e s p i t e t h e f u r t h e r p a s s a g e of 
t i m e and the e m e r g e n c e of facts wh ich would have r e q u i r e d fresh 
inves t iga t ions , t h e r e s p o n d e n t G o v e r n m e n t have failed to i nves t i ga t e 
t h e s e cases in a se r ious a n d effective m a n n e r . 

203 . T h e r e s p o n d e n t G o v e r n m e n t c la im essen t ia l ly t h a t th is i s sue h a s 
a l r e a d y b e e n d e a l t wi th in t he 1983 r e p o r t , a l t h o u g h on t h e bas is of a one 
s ided inves t iga t ion a n d un re l i ab l e m a t e r i a l , a n d does not w a r r a n t a n e w 
finding in s i m i l a r t e r m s b e i n g m a d e in t h e p r e s e n t ca se . T h e y also c la im 
t h a t t he m a t t e r shou ld not be t a k e n u p by t h e C o m m i s s i o n b e c a u s e it is 
c u r r e n t l y b e i n g c o n s i d e r e d by the C M P . 

204. T h e C o m m i s s i o n finds t h a t t h e ev idence s u b m i t t e d in t h e p r e s e n t 
case c o r r o b o r a t e s t he finding in t he 1983 r e p o r t t h a t c e r t a i n of t h e mi s s ing 
p e r s o n s w e r e in T u r k i s h cus tody w h e n t h e y d i s a p p e a r e d . T h i s has b e e n 
con f i rmed in p a r t i c u l a r by t h e te levis ion s t a t e m e n t of M r D e n k t a § to 
which the a p p l i c a n t G o v e r n m e n t have r e f e r r ed a n d whose c o n t e n t s have 
not been c o n t e s t e d by the r e s p o n d e n t G o v e r n m e n t . T h e s i t u a t i o n 
de sc r i bed , n a m e l y , t h a t p e r s o n s t a k e n p r i s o n e r by t h e T u r k i s h a r m y w e r e 
s u b s e q u e n t l y h a n d e d over t o T u r k i s h - C y p r i o t p a r a m i l i t a r y forces w h o 
kil led t h e m clear ly falls w i th in t he respons ib i l i ty of t h e r e s p o n d e n t S t a t e , 
which is a lso r e spons ib l e w h e r e d e t e n t i o n was effected direct ly by T u r k i s h -
Cypr io t forces c o o p e r a t i n g wi th t he T u r k i s h a r m y , such as desc r ibed in t h e 
Di l lon R e p o r t . T h e a p p l i c a n t G o v e r n m e n t ' s in i t ia l c o n t e n t i o n t h a t all 
mi s s ing p e r s o n s m u s t be p r e s u m e d to have b e e n in T u r k i s h cus tody 
c a n n o t be m a i n t a i n e d , however . T h e C o m m i s s i o n h a s not b e e n ab le to 
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verify t h e c o r r e c t n e s s of t h e f igure given by t h e a p p l i c a n t G o v e r n m e n t of 
m i s s ing p e r s o n s re l iably r e p o r t e d as hav ing last b e e n seen alive in T u r k i s h 
or T u r k i s h - C y p r i o t cus tody . N e v e r t h e l e s s , t h e r e is sufficient ev idence t h a t 
t h e n u m b e r of p e r s o n s in th is c a t e g o r y is c o n s i d e r a b l e . 

205. T h e C o m m i s s i o n conf i rms the view it e x p r e s s e d in its 1983 r e p o r t 
c i ted above t h a t t h e t a k i n g of p e r s o n s i n to cus tody c r e a t e s a respons ib i l i ty 
for t h e i r fa te , a n d t h a t the u n a c c o u n t e d d i s a p p e a r a n c e of such d e t a i n e d 
p e r s o n s a m o u n t s to a p a r t i c u l a r l y se r ious v io la t ion of Ar t ic le 5. T h i s legal 
p r inc ip le has b e e n con f i rmed by t h e C o u r t in Kurt v. Turkey, w h e r e t h e 
f u n d a m e n t a l i m p o r t a n c e of t he g u a r a n t e e s of Ar t ic le 5 a g a i n s t a r b i t r a r y 
d e t e n t i o n , i nc lud ing l i f e - t h r e a t e n i n g m e a s u r e s or se r ious i l l - t r e a t m e n t , 
w a s e m p h a s i s e d . T h e C o u r t s t a t e d : 

"... What is at stake is both the protection of the physical liberty of individuals as well 
as their personal security in a context which, in the absence of safeguards, could result in 
a subversion of the rule of law and place detainees beyond the reach of the most 
rudimentary forms of legal protection. 

... [T]he unacknowledged detent ion of an individual is a complete negation of these 
guarantees and a most grave violation of Article 5. Having assumed control over that 
individual it is incumbent on the authorit ies to account for his or her whereabouts . For 
this reason, Article 5 must be seen as requiring the authori t ies to take effective 
measures to safeguard against the risk of disappearance and to conduct a prompt 
effective investigation into an arguable claim that a person has been taken into 
custody and has not been seen since." (F^ur. Court HR, Kurt v. Turkey, j udgment of 
25 May 1998, Reports 1998-111, p. 1185, §§ 123-24) 

206. In t he p r e s e n t case , t h e r e exis ts t h e r e f o r e a n ob l iga t ion on t h e 
a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e , de r ived from Ar t i c l e 5 of t he 
C o n v e n t i o n , to c o n d u c t a " p r o m p t effective i n v e s t i g a t i o n " in r e spec t of 
t he d i s a p p e a r a n c e of any p e r s o n s for w h o m a n a r g u a b l e c la im has b e e n 
m a d e t h a t t h e y w e r e in T u r k i s h d e t e n t i o n a t t he t i m e of t he i r 
d i s a p p e a r a n c e in 1974. For th is ob l iga t ion to a r i se , it is not neces sa ry 
t h a t t he d e t e n t i o n be proved beyond r e a s o n a b l e d o u b t . R a t h e r , it suffices 
t h a t t h e r e is a n a r g u a b l e c la im of d e t e n t i o n . W h e r e t h e facts of t h a t 
d e t e n t i o n a r e in t h e m s e l v e s u n c l e a r , t h e y shou ld be a m o n g the e l e m e n t s 
to be i n v e s t i g a t e d . 

207. T h e C o m m i s s i o n recal ls t h a t in 1983, w h e n it a d o p t e d its r e p o r t 
on app l i ca t i on no . 8007 /77 , it found a b r e a c h of Ar t ic le 5 b e c a u s e a t t h a t 
t i m e no i n f o r m a t i o n h a d b e e n p rov ided by the r e s p o n d e n t G o v e r n m e n t on 
t h e fate of m i s s i n g G r e e k Cypr io t s w h o h a d d i s a p p e a r e d whi le in T u r k i s h 
cus tody . In t h e C o m m i s s i o n ' s op in ion , th is b r e a c h c o n t i n u e s as long as all 
ava i lab le i n f o r m a t i o n has not b e e n i n v e s t i g a t e d a n d r evea led by t h e 
r e s p o n d e n t G o v e r n m e n t . T h e r e c a n be no l i m i t a t i o n in t i m e as r e g a r d s 
t h e d u t y to i nves t i ga t e a n d in fo rm, especia l ly as it c a n n o t be ru l ed ou t 
t h a t t h e d e t a i n e d p e r s o n s w h o d i s a p p e a r e d m i g h t have b e e n t h e v i c t ims 
of t h e m o s t se r ious c r i m e s , i nc lud ing w a r c r i m e s or c r i m e s a g a i n s t 
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h u m a n i t y . N o r c a n the d u t y to i nves t iga t e a n d in fo rm be sub jec t ed to 
cond i t ions , such as pr ior inves t iga t ion of d i s a p p e a r a n c e s by the o t h e r side 
or p r io r i nves t iga t ion of d i s a p p e a r a n c e s which o c c u r r e d in a d i f ferent 
c o n t e x t , for e x a m p l e in c o n n e c t i o n w i t h t he coup d'etal. 

208. At t he t i m e of t h e 1983 r e p o r t , t he C M P h a d a l r e a d y been set u p 
bu t h a d not yet b e c o m e o p e r a t i o n a l . Now, m o r e t h a n fifteen y e a r s l a t e r , 
t h e r e s p o n d e n t G o v e r n m e n t c l a im t h a t t h e C M P is t h e m o s t a p p r o p r i a t e 
fo rum for i n v e s t i g a t i n g t he fate of t h e mis s ing p e r s o n s . As t he 
C o m m i s s i o n held in t h e decis ion on the admiss ib i l i ty of t h e p r e s e n t 
app l i ca t ion , t h e s e t t i n g u p of t h e C M P u n d e r t he ausp ices of t h e U n i t e d 
N a t i o n s does not a m o u n t to a special a g r e e m e n t w i t h i n t he m e a n i n g of 
f o r m e r Ar t ic le 62 of t he C o n v e n t i o n a n d t h e r e f o r e does no t dep r ive t h e 
C o m m i s s i o n of i ts j u r i s d i c t i o n (decis ion c i ted above , p . 138). H o w e v e r , 
t h e r e s p o n d e n t G o v e r n m e n t ' s r e fe rence to t he C M P as b e i n g the mos t 
a p p r o p r i a t e forum can also be u n d e r s t o o d as an a r g u m e n t t h a t it is in 
fact t h r o u g h th is i n v e s t i g a t i n g body t h a t t h e r e s p o n d e n t S l a t e d i s c h a r g e s 
its above d u t y of i nves t iga t ion . I n d e e d , p r o c e d u r e s c o n c e r n i n g t h e mi s s ing 
p e r s o n s s e e m to be p e n d i n g exclusively before this body which , m o r e o v e r , 
has b e e n c r e a t e d wi th t h e consen t of t he a p p l i c a n t G o v e r n m e n t . 

209. T h e C o m m i s s i o n cons ide r s t h a t , in p r inc ip le , a S t a t e can also 
d i s c h a r g e its d u t y of i nves t iga t ion in to t h e d i s a p p e a r a n c e of d e t a i n e d 
p e r s o n s w i t h t h e a s s i s t ance of an i n t e r n a t i o n a l i n v e s t i g a t i n g body set u p 
for t h e p u r p o s e . Such a n a p p r o a c h i n t r o d u c e s a n e l e m e n t of object ivi ty 
a n d n e u t r a l a s s e s s m e n t of t he ev idence , which is no d o u b t highly 
des i r ab l e in such de l i ca t e m a t t e r s . In t h e p r e s e n t case , t he C o m m i s s i o n 
n o t e s t h a t t h e C M P ' s p r o c e d u r e s a r e c a r r i e d out s e p a r a t e l y on each side 
u n d e r t he respons ib i l i ty of t h e respec t ive m e m b e r a n d wi th t he a s s i s t an ce 
of t he c o m p e t e n t a u t h o r i t i e s . As r e g a r d s mi s s ing G r e e k Cy p r i o t s w h o have 
d i s a p p e a r e d in n o r t h e r n C y p r u s , it is t h e r e f o r e t h e T u r k i s h - C y p r i o t 
a u t h o r i t i e s which a r e involved in t he p r o c e d u r e . As t h e s e m u s t be 
cons ide r ed as a s u b o r d i n a t e local a d m i n i s t r a t i o n of T u r k e y , t h e y a r e in 
pr inc ip le in a posi t ion to d i s c h a r g e t h a t S t a t e ' s r espons ib i l i t i e s u n d e r t h e 
C o n v e n t i o n . T h e fact t h a t t h e p r o c e d u r e foresees as a n add i t i ona l e l e m e n t 
t he p r e s e n c e of t h e C M P ' s t h i r d m e m b e r is of no r e l evance in th i s r e s p e c t , 
as it c a n n o t be a s s u m e d t h a t this p e r s o n would in any way p r e v e n t t h e 
c o m p e t e n t a u t h o r i t i e s from p e r f o r m i n g t he i r d u t i e s u n d e r t he 
C o n v e n t i o n . 

210. T h e q u e s t i o n a r i ses , however , w h e t h e r in view of its T e r m s of 
Re fe rence a n d t h e p r a c t i c e b a s e d t h e r e o n t h e C M P is a t all c a p a b l e of 
fulfilling t he r e q u i r e m e n t s of Ar t ic le 5 of t he C o n v e n t i o n by its 
inves t iga t ive act ivi ty. T h e C o m m i s s i o n n o t e s , in p a r t i c u l a r , t h a t the 
scope of t h e inves t iga t ions is l imi ted to d e t e r m i n i n g w h e t h e r or not a 
m i s s ing p e r s o n is d e a d or al ive. T h e C M P is not e m p o w e r e d to m a k e 
findings on t h e c a u s e of d e a t h or to e s t ab l i sh respons ib i l i t i es . It has even 
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e n d e a v o u r e d to p r o m i s e i m p u n i t y to w i tnes ses w h o t h r o u g h t h e i r 
t e s t i m o n y would risk i n c r i m i n a t i n g t h e m s e l v e s or o t h e r s for w h a t , a f te r 
all , wou ld a p p e a r t o be m o s t se r ious c r i m e s . M o r e o v e r , t he t e r r i t o r i a l 
j u r i s d i c t i o n of t h e C M P is l i m i t e d to t he i s land of C y p r u s , t h u s exc lud ing 
inves t iga t ions in m a i n l a n d T u r k e y w h e r e s o m e of t h e d i s a p p e a r a n c e s a r e 
c l a i m e d to have o c c u r r e d . F u r t h e r m o r e , it is a t least doub t fu l w h e t h e r t he 
C M P ' s i nves t i ga t ions can e x t e n d to ac t s by t h e T u r k i s h a r m y or i ts 
officials in Cypr io t t e r r i t o r y . 

2 1 1 . In view of t h e s e l i m i t a t i o n s , t h e C o m m i s s i o n cons ide r s t h a t t he 
C M P ' s p r o c e d u r e s — while no d o u b t useful for t h e h u m a n i t a r i a n p u r p o s e 
for wh ich t h e y have b e e n e s t a b l i s h e d - a r e not by t h e m s e l v e s sufficient to 
m e e t t h e s t a n d a r d of an effective i nves t i ga t ion r e q u i r e d by Ar t ic le 5 of t h e 
C o n v e n t i o n . W i t h th i s in m i n d , t h e C o m m i s s i o n does no t cons ide r it 
n e c e s s a r y to e x p r e s s an op in ion on the q u e s t i o n w h e t h e r one or t he o t h e r 
s ide is to b l a m e for t h e de lay in t h e C M P ' s i nves t i ga t ions a n d for t h e fact 
t h a t , to t h e p r e s e n t day , it has no t c o m e to a n y t ang ib l e r e s u l t s . Since t h e 
scope of t he C M P ' s i nves t i ga t i ons is too n a r r o w a n d t h e r e have b e e n no 
o t h e r s u p p l e m e n t a r y inves t iga t ions wh ich would have a l lowed a full 
c la r i f ica t ion of t h e fa te of t hose G r e e k - C y p r i o t mis s ing p e r s o n s w h o w e r e 
a r g u a b l y c l a i m e d to have b e e n in T u r k i s h cus tody in 1974, t h e r e is a 
c o n t i n u i n g v io la t ion ol Ar t ic le 5 for which the r e s p o n d e n t S t a t e m u s t be 
he ld r e spons ib l e . 

Conclusions 

212. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n n o v io la t ion of Ar t i c l e 5 of t h e 
C o n v e n t i o n by v i r t u e of a c t u a l d e t e n t i o n of G r e e k - C y p r i o t m i s s i n g 
p e r s o n s . 

213 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a c o n t i n u i n g v io la t ion of Ar t ic le 5 of 
t h e C o n v e n t i o n by v i r t u e of a lack of effective i nves t i ga t ion by t h e 
a u t h o r i t i e s of t he r e s p o n d e n t S t a t e i n to t h e fate of G r e e k - C y p r i o t 
m i s s i n g p e r s o n s in r e spec t of w h o m t h e r e is a n a r g u a b l e c la im t h a t they 
w e r e in T u r k i s h c u s t o d y a t t h e t i m e w h e n they d i s a p p e a r e d . 

(c) Complaints under Articles 2, 3, 6, 8, 13, 14 and 17 of the Convent ion 

(i) The Commission's power lo examine these complaints 

214. At t he m e r i t s s t age of t he p r o c e e d i n g s , t h e a p p l i c a n t G o v e r n m e n t 
have r a i s ed Ar t i c l e s 2, 3 , 6, 8, 13, 14 a n d 17 of t h e C o n v e n t i o n , c l a i m i n g 
t h a t t h e s e provis ions , too, have b e e n v io la t ed in r e spec t of t he G r e e k -
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Cypr io t m i s s ing p e r s o n s , a d u t y to i nves t iga t e a r i s i ng in cases of 
d i s a p p e a r a n c e s a lso ou t s ide t h e scope of Ar t ic le 5. T h e y refer in 
p a r t i c u l a r to t he s i t u a t i o n of t hose G r e e k - C y p r i o t m i s s i n g p e r s o n s w h o 
c a n n o t re l iably be shown to have b e e n in T u r k i s h d e t e n t i o n a t t h e t i m e 
w h e n they d i s a p p e a r e d in a r e a s con t ro l l ed by t h e T u r k i s h a r m y . 

215 . T h e r e s p o n d e n t G o v e r n m e n t have not m a d e a n y specific 
submis s ions in th i s r e spec t . 

216. As t h e app l i can t G o v e r n m e n t did no t ra i se t he above C o n v e n t i o n 
Ar t i c les in r e l a t i on to m i s s i n g p e r s o n s a t t h e admiss ib i l i ty s t a g e , t he 
C o m m i s s i o n m u s t first d e t e r m i n e w h e t h e r it can t a k e t h e m in to a c c o u n t . 
In th i s c o n t e x t , t h e C o m m i s s i o n recal ls its c o n s t a n t p rac t i ce a c c o r d i n g to 
which the decis ion on t h e admiss ib i l i ty of a case b r o u g h t before it 
d e t e r m i n e s t he facts or a g g r e g a t e of facts as well as t h e s u b s t a n c e of t he 
c o m p l a i n t s in r e l a t i on to t hose facts wh ich a r e b e i n g r e se rved for a n 
e x a m i n a t i o n as to the i r m e r i t s . Howeve r , t h e C o n v e n t i o n o r g a n s a r e not 
b o u n d by t h e legal qua l i f i ca t ion of the c o m p l a i n t s by t h e p a r t i e s a n d r e t a i n 
t h e power to look into t h e m a t t e r s c i r c u m s c r i b e d by t h e dec i s ion on 
admiss ib i l i ty in t h e l ight of t h e C o n v e n t i o n as a whole (see E u r . C o u r t 
H R , Assenov and Others v. Bulgaria, j u d g m e n t of 28 O c t o b e r 1998, Reports 
1998-VTII, p . 3295 , § 132, w i th f u r t h e r r e f e r e n c e s ) . 

217. In t h e p r e s e n t ca se , t h e C o m m i s s i o n has d e c l a r e d admis s ib l e t he 
a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s in r e l a t i o n to all G r e e k - C y p r i o t 
m i s s ing p e r s o n s who d i s a p p e a r e d in t h e t e r r i t o r y con t ro l l ed by t h e 
r e s p o n d e n t S t a t e a n d on whose fate no i n f o r m a t i o n has b e e n p rov ided . It 
was also m a d e c l ea r a t t h e admiss ib i l i ty s t a g e t h a t t h e possibi l i ty t h a t 
t h e s e p e r s o n s m i g h t have b e e n killed in t h e t e r r i t o r y con t ro l l ed by t h e 
r e s p o n d e n t S t a t e was a n e l e m e n t of t he a p p l i c a n t G o v e r n m e n t ' s 
c o m p l a i n t s in th i s r e spec t , a l t h o u g h they cons i s t en t ly c l a i m e d t h a t t h e 
mi s s ing p e r s o n s m u s t be p r e s u m e d alive as long as t h e r e was n o ev idence 
to t h e c o n t r a r y . O n th i s bas i s , t h e app l i can t G o v e r n m e n t impl ic i t ly 
s u g g e s t e d a f u r t h e r p r e s u m p t i o n , n a m e l y t h a t all t h e s e p e r s o n s w e r e still 
in T u r k i s h "cus tody" . 

218. T h e C o m m i s s i o n h a s not found any ev idence to conf i rm t h e l a t t e r 
submis s ion . Howeve r , it cons ide r s t h a t t he m a t e r i a l a l r e a d y p u t before it 
a t t h e admiss ib i l i ty s t a g e is sufficient to w a r r a n t an e x a m i n a t i o n as to 
w h e t h e r t h e mi s s ing p e r s o n s ' r igh t to life u n d e r Ar t i c l e 2 of t he 
C o n v e n t i o n has been i n t e r f e r e d wi th , a t least by lack of p r o p e r 
inves t iga t ions i n to t he c i r c u m s t a n c e s in which they m i g h t have b e e n 
kil led. In t h e C o m m i s s i o n ' s op in ion , th is a spec t of t he case is covered by 
the dec is ion on admiss ib i l i ty . O n the o t h e r h a n d , t h e f u r t h e r c o m p l a i n t s of 
t h e a p p l i c a n t G o v e r n m e n t c o n c e r n i n g a l l eged i n t e r f e r e n c e wi th t h e 
mis s ing p e r s o n s ' r igh t s u n d e r Ar t i c les 3 , 6, 8, 13, 14 a n d 17 of t h e 
C o n v e n t i o n a r e ou t s ide t h e scope of t h a t dec is ion a n d c a n n o t t h e r e f o r e 
be e n t e r t a i n e d by the C o m m i s s i o n . 
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(ii) Consideration under Article 2 of the Convention 

219. H a v i n g found t h a t it c a n in pr inc ip le e x a m i n e the q u e s t i o n of t h e 
m i s s i n g p e r s o n s in the l ight of Ar t ic le 2 of t he C o n v e n t i o n , t h e 
C o m m i s s i o n m u s t first d e t e r m i n e w h e t h e r a n d , if so, to w h a t e x t e n t th is 
provis ion is app l i cab le to t he facts c o m p l a i n e d of. Ar t i c l e 2 r e a d s as 
follows: 

" 1 . Everyone's right lo life shall be protected by law. No one shall be deprived of his 
life intentionally save in the execution of a sentence of a court following his conviction of 
a crime for which this penalty is provided by law. 

2. Deprivation ol life shall not be regarded as inflicted in contravention of this Article 
when il results from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 
detained; 

(c) in action lawfully taken for the purpose of quelling a riot or insurrection." 

220. T h e case - law m a k e s it c l e a r t h a t Ar t i c l e 2, as a provis ion which 
no t only s a f e g u a r d s t h e r igh t to life bu t se ts ou t t he c i r c u m s t a n c e s w h e n 
t h e d e p r i v a t i o n of life m a y be jus t i f i ed , r a n k s as one of t he m o s t 
f u n d a m e n t a l provis ions of t h e C o n v e n t i o n . It e x t e n d s to , bu t is not 
c o n c e r n e d exclusively wi th , i n t e n t i o n a l ki l l ing as it a l so covers s i t u a t i o n s 
w h e r e it is p e r m i t t e d to use force which m a y r e su l t , as a n u n i n t e n t i o n a l 
o u t c o m e , in t he d e p r i v a t i o n of life. T h e use of force, however , m u s t be n o 
m o r e t h a n " abso lu t e ly n e c e s s a r y " for t he a c h i e v e m e n t of o n e of t h e a i m s 
set ou t in t he s u b - p a r a g r a p h s of p a r a g r a p h 2. M o r e o v e r , a g e n e r a l legal 
p r o h i b i t i o n of a r b i t r a r y ki l l ing by the a g e n t s of t h e S t a t e would be 
ineffect ive, in p r a c t i c e , if t h e r e ex i s t ed no p r o c e d u r e for rev iewing t h e 
lawfulness of t h e use of l e tha l force by S t a t e a u t h o r i t i e s . T h e ob l iga t ion 
to p r o t e c t t he r ight to life u n d e r th i s provis ion , r e a d in con junc t ion w i t h 
t h e S t a t e s ' g e n e r a l d u t y u n d e r Ar t ic le 1 of t h e C o n v e n t i o n to " s e c u r e t o 
eve ryone wi th in t h e i r j u r i s d i c t i o n t h e r i gh t s a n d f r eedoms def ined in [ the] 
C o n v e n t i o n " , r e q u i r e s by imp l i ca t i on t h a t t h e r e shou ld be some form of 
effective official inves t iga t ion w h e n indiv iduals have b e e n killed as a 
r e su l t of the use of force by, inter alios, a g e n t s of t h e S t a t e (see Eu r . C o u r t 
H R , McCann and Others v. United Kingdom, j u d g m e n t of 27 S e p t e m b e r 1995, 
Ser ies A no. 324, pp . 45-46, §§ 146-50, a n d p . 49 , § 161). 

2 2 1 . In its r e p o r t c o n c e r n i n g t h a t s a m e case , t he C o m m i s s i o n d e a l t 
w i t h t h e m i n i m u m r e q u i r e m e n t s of such an inves t i ga t ion in t h e following 
t e r m s (ibid., op in ion of t he C o m m i s s i o n , p . 79, § 193): 

"... The nature and degree of scrutiny which satisfies this minimum threshold must ... 
depend on the circumstances of the particular case. There may be cases where the facts 
surrounding a deprivation of life are clear and undisputed and the subsequent 
inquisitorial examination may legitimately be reduced to a minimum formality. But 
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equally, there may be other cases, where a victim dies in circumstances which are 
unclear, in which event the lack of any effective procedure to investigate the cause of 
the deprivation of life could by itself raise an issue under Article 2 of the Convention." 

222. In s u b s e q u e n t cases , t h e C o m m i s s i o n a n d t h e C o u r t found it to be 
a sufficient cond i t i on for a d u t y of t h o r o u g h inves t iga t ion to a r i se if t h e 
c i r c u m s t a n c e s of a d e a t h w e r e unc l ea r , in p a r t i c u l a r if it was u n c l e a r 
w h e t h e r t h e d e a t h was d u e to n a t u r a l c a u s e s or r e s u l t e d f rom S t a t e 
ac t ion or o t h e r causes , such as c r i m i n a l ac t s of t e r r o r i s t s or u n k n o w n 
p e r p e t r a t o r s (see , for e x a m p l e , Eur . C o u r t H R , Kaya v. Turkey, j u d g m e n t 
of 19 F e b r u a r y 1998, Reports 1998-1, p . 326, § 9 1 , a n d op in ion of t he 
C o m m i s s i o n , p . 349, § 180; a n d Giileg v. Turkey, j u d g m e n t of 27 J u l y 1998, 
Reports 1998-IV, pp . 1732-33, §§ 79-81). T h e C o u r t has a lso m a d e it c l ea r 
t h a t t h e ob l iga t ion to i nves t i ga t e is not conf ined to cases w h e r e it h a s b e e n 
e s t ab l i shed t h a t t h e kil l ing was caused by an a g e n t of t h e S t a t e or w h e r e a 
c r i m i n a l c o m p l a i n t to t h a t effect has b e e n lodged ; t he m e r e fact t h a t t h e 
a u t h o r i t i e s have b e e n i n f o r m e d of a m u r d e r o r a t t e m p t e d m u r d e r ipso facto 
gives rise to such an ob l iga t ion (see Eu r . C o u r t H R , Ergi v. Turkey, 
j u d g m e n t of 28 J u l y 1998, Reports 1998-IV, p . 1778, § 82, a n d Yasa v. Turkey, 
j u d g m e n t of 2 S e p t e m b e r 1998, Reports 1998-VI, p . 2438, § 100; as to 
posi t ive ob l iga t ions a r i s ing u n d e r Ar t ic le 2 in r e s p e c t of r isks to life 
e m a n a t i n g f rom c r i m i n a l ac ts of a p r i v a t e ind iv idua l , see also E u r . C o u r t 
H R , Osman v. the United Kingdom, j u d g m e n t of 28 O c t o b e r 1998, Reports 
1998-VIII, p . 3159, § 115, a n d p. 3163 , § 123). 

223 . In t h e p r e s e n t case , t h e r e is no c e r t a i n t y a b o u t t h e fa te of t h e 
mi s s ing p e r s o n s . T h e a p p l i c a n t G o v e r n m e n t c o n t e n d t h a t t hey m u s t be 
p r e s u m e d alive as long as t h e r e is no ev idence to t h e c o n t r a r y . T h e 
r e s p o n d e n t G o v e r n m e n t c l a im t h a t they a r e d e a d . T h e C o m m i s s i o n 
cons ide r s t h a t it is not ca l led u p o n to s p e c u l a t e a b o u t w h a t m a y be t he 
r ea l s i t u a t i o n in th is r e s p e c t . In i ts op in ion , it is sufficient for t he 
appl icabi l i ty of Ar t i c l e 2 to n o t e t h a t t h e m i s s i n g p e r s o n s d i s a p p e a r e d in 
c i r c u m s t a n c e s which w e r e no d o u b t l i f e - t h r e a t e n i n g . T h i s has i n d e e d b e e n 
a c k n o w l e d g e d by bo th p a r t i e s . In th i s c o n t e x t , it is a l so r e l evan t t h a t 
ev idence ex is t s a c c o r d i n g to wh ich a t t h e r e l e v a n t t i m e kil l ings o c c u r r e d 
on a l a rge scale a n d t h a t in c e r t a i n cases such kil l ings w e r e not t he r e su l t 
of ac t s of w a r bu t of c r i m i n a l b e h a v i o u r o u t s i d e t he fighting zones . In this 
r e g a r d , t h e C o m m i s s i o n re fe rs to its findings in its r e p o r t s c o n c e r n i n g the 
ea r l i e r i n t e r - S t a t e cases . It cons ide r s t h a t in such c i r c u m s t a n c e s a posi t ive 
ob l iga t ion to conduc t effective i nves t i ga t ions a rose for t he a u t h o r i t i e s 
u n d e r Ar t ic le 2 of t he C o n v e n t i o n , a n d t h a t th is ob l iga t ion is still valid in 
view of t he possibi l i ty t h a t t h e mis s ing p e r s o n s m i g h t have lost t he i r lives 
as a resu l t of c r i m e s not subjec t to l i m i t a t i o n . 

224. As wi th t h e cases cons ide r ed u n d e r Ar t ic le 5 of t he C o n v e n t i o n , 
t h e r e s p o n d e n t G o v e r n m e n t m a y be u n d e r s t o o d as c o n t e n d i n g t h a t t h e 
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d u t y of i nves t i ga t ion is d i s c h a r g e d in t h e f r a m e w o r k of t h e p r o c e d u r e s of 
t h e C M P . A g a i n , t h e C o m m i s s i o n would not exc lude t h a t t he d u t y to 
i nves t i ga t e a n d to in form a r i s i n g u n d e r Ar t ic le 2 of t h e C o n v e n t i o n c a n 
also be fulfilled w i t h t he he lp of an i n t e r n a t i o n a l i n v e s t i g a t i n g body. 
H o w e v e r , as a l r e a d y n o t e d , in t he p r e s e n t case t h e scope of t h e s e 
p r o c e d u r e s is l im i t ed to t h e d e t e r m i n a t i o n of w h e t h e r the p e r s o n s 
c o n c e r n e d a r e d e a d or al ive, whi le they do not inc lude inves t iga t ions i n to 
t h e c a u s e of d e a t h or t he e s t a b l i s h m e n t of respons ib i l i ty . P e r s o n s w h o 
m i g h t be r e spons ib l e have even b e e n p r o m i s e d i m p u n i t y . T h e 
C o m m i s s i o n finds t h a t in t h e s e c i r c u m s t a n c e s t h e inves t iga t ions in 
q u e s t i o n a r e no t sufficiently wide in scope to satisfy t h e r e q u i r e m e n t s of 
Ar t ic le 2 of t h e C o n v e n t i o n . N o r is t h e r e a n y ind ica t ion t h a t t h e sa id 
i nves t i ga t ions a r e s u p p l e m e n t e d by any o t h e r , m o r e effective i nqu i r i e s . 

Conclusion 

225. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t it h a s j u r i s d i c t i o n 
t o e x a m i n e t h e q u e s t i o n of t h e G r e e k - C y p r i o t m i s s ing p e r s o n s in t h e l ight 
of Ar t ic le 2 of t he C o n v e n t i o n , t h a t th is provis ion is app l i cab le a n d t h a t it 
h a s b e e n v io la ted by v i r t u e of a lack of effective inves t iga t ion by t h e 
a u t h o r i t i e s of t he r e s p o n d e n t S t a t e . 

2. Alleged violations of the rights of the missing persons' relatives 

226. T h e a p p l i c a n t G o v e r n m e n t c la im t h a t in t he c i r c u m s t a n c e s of t h e 
p r e s e n t case t h e r e l a t ives of t he mi s s ing p e r s o n s have b e e n sub jec ted to 
i n h u m a n t r e a t m e n t c o n t r a r y to Ar t ic le 3 of t he C o n v e n t i o n a n d to 
v io la t ions of t he i r r i g h t s u n d e r Ar t i c les 8 ( r e spec t for family life) a n d 10 
( f r eedom to receive i n f o r m a t i o n ) . T h e y f u r t h e r c la im t h a t t h e r e l a t i ve s ' 
r i g h t s u n d e r Ar t i c l e s 2, 3 , 4, 5 (in so far as t hose provis ions imply a r igh t 
to p r o p e r inves t iga t ions ) a n d Ar t ic le 13 have b e e n b r e a c h e d . 

227. T h e r e s p o n d e n t G o v e r n m e n t have not m a d e any specific 
s u b m i s s i o n s in th is r e spec t . 

228. T h e C o m m i s s i o n first obse rves t h a t t he a p p l i c a n t G o v e r n m e n t ' s 
o r ig ina l c o m p l a i n t s r e l a t i n g to t h e r i gh t s of t he mi s s ing p e r s o n s ' r e l a t ives 
w e r e l imi t ed to a r g u m e n t s u n d e r Ar t i c l e s 3 , 8 a n d 10 of t h e C o n v e n t i o n . 
T h e o t h e r c o m p l a i n t s , which a r e of a d i f ferent n a t u r e , have b e e n ra i sed for 
t h e first t i m e a f t e r t h e C o m m i s s i o n ' s dec is ion on the admiss ib i l i ty of t he 
app l i ca t i on a n d c a n n o t t h e r e f o r e be e n t e r t a i n e d . In a n y even t , t h e 
C o m m i s s i o n cons ide r s t h a t , in so far as they ove r l ap wi th t he issues 
u n d e r Ar t i c les 5 a n d 2 of t he C o n v e n t i o n which t h e C o m m i s s i o n h a s 
a l r e a d y e x a m i n e d above in r e spec t of t h e mis s ing p e r s o n s t h e m s e l v e s , 
t h e s e n e w c o m p l a i n t s do no t r a i se any s e p a r a t e issues . It is obvious t h a t 
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t he d u t y to i nves t i ga t e de r iv ing from t h e above provis ions will in t h e first 
p lace benef i t t h e r e l a t ives of t h e mi s s ing p e r s o n s . 

229. As r e g a r d s t he a p p l i c a n t G o v e r n m e n t ' s in i t ia l c o m p l a i n t s u n d e r 
Ar t i c les 3, 8 a n d 10 of t he C o n v e n t i o n , t h e y a r e closely i n t e r r e l a t e d as t h e y 
all conce rn t h e effects wh ich t h e lack of i n f o r m a t i o n on t h e fa te of t h e 
mi s s ing p e r s o n s has had on t h e l a t t e r ' s r e l a t ives . 

230. Ar t i c l e 3 p rov ides : 

"No one shall be subjected to torture or to inhuman or degrading t r ea tmen t or 
punishment ." 

Ar t ic le 8 g u a r a n t e e s t h e r igh t to r e spec t for p r iva t e a n d family life1 a n d 
Ar t ic le 10, wh ich c o n c e r n s f r e e d o m of exp re s s ion , i nc ludes , inter alia, t h e 
r ight to receive i n f o r m a t i o n 2 . T h e r igh t s u n d e r the l a t t e r two Ar t ic les m a y 
be subjec t to lawful r e s t r i c t i ons for c e r t a i n p u r p o s e s if such r e s t r i c t i o n s 
a r e n e c e s s a r y in a d e m o c r a t i c society. 

2 3 1 . As r e g a r d s Ar t ic le 3, t h e case - law of t h e C o n v e n t i o n o r g a n s 
e s t ab l i shes t h a t i l l - t r e a t m e n t m u s t a t t a i n a m i n i m u m level of sever i ty if 
it is to fall w i th in t h e scope of th i s provis ion. F u r t h e r , t h e C o u r t h a s he ld 
t h a t t h e suffer ing occas ioned m u s t a t t a i n a c e r t a i n level before t r e a t m e n t 
can be classified as i n h u m a n . T h e a s s e s s m e n t of t h a t m i n i m u m is re la t ive 
a n d d e p e n d s on all t he c i r c u m s t a n c e s of t h e case , such as t he d u r a t i o n of 
t he t r e a t m e n t a n d its physical or m e n t a l effects ( see , for e x a m p l e , Ireland 
v. the United Kingdom, c i ted above , p . 65 , § 162). 

232. T h e C o m m i s s i o n a n d t h e C o u r t have held t h a t w h e r e p e r s o n s h a d 
d i s a p p e a r e d a n d the a u t h o r i t i e s ' r e spons ib i l i ty to ca r ry ou t an 
inves t iga t ion was not p rope r ly d i s c h a r g e d , the p r o l o n g e d u n c e r t a i n t y , 
d o u b t a n d a p p r e h e n s i o n suffered by t h e re la t ives c a u s e d t h e m such 
severe m e n t a l d i s t r e s s a n d a n g u i s h t h a t it a m o u n t e d to i n h u m a n 
t r e a t m e n t (see Kurt, c i ted above , pp . 1187-88, §§ 133-34); Eur . C o u r t H R , 
Qakici v. Turkey [ G C ] , no. 23657/94 , op in ion of t he C o m m i s s i o n , §§ 272-76, 
E C H R 1999-IV; a n d Timurtasv. 'Turkey, no . 23531/94 , C o m m i s s i o n ' s r e p o r t 
of 29 O c t o b e r 1998, §§ 305-10, u n p u b l i s h e d ) . 

233 . In t h e p r e s e n t case , t he re la t ives of t h e miss ing pe r sons have b e e n 
left w i thou t any i n f o r m a t i o n abou t t h e l a t t e r ' s fate for a per iod of twenty-
five yea r s . In view of t he c i r c u m s t a n c e s in which t he se p e r s o n s d i s a p p e a r e d 
following a mi l i t a ry i n t e r v e n t i o n d u r i n g which m a n y p e r s o n s were killed or 
t a k e n p r i sone r a n d w h e r e t h e a r e a in which t h e d i s a p p e a r a n c e s took place 
was s u b s e q u e n t l y sea led off a n d b e c a m e inaccess ib le to t h e re la t ives , t h e 
l a t t e r m u s t no d o u b t have suffered t he m o s t painful u n c e r t a i n t y a n d 
anx ie ty . W h i l e t h e i r d i s t r e s s was mos t a c u t e in t h e pe r iod i m m e d i a t e l y 
following the 1974 even t s , it h a s not faded wi th t h e p a s s a g e of t i m e . As 

1. For the full text of Article 8 of the Convention, see paragraph 261 below. 
2. For the full text of Article 10 of the Convention, see paragraph 456 below. 
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t h e a p p l i c a n t G o v e r n m e n t have po in ted ou t , t h e s u b s e q u e n t life of t h e 

re la t ives was in m a n y cases d o m i n a t e d by the c o n s e q u e n c e s of t h e 

d i s a p p e a r a n c e . T h e w r i t t e n evidence which has b e e n s u b m i t t e d a lso 

shows t h a t t he re la t ives c r e a t e d o r g a n i s a t i o n s wi th a view to a d o p t i n g a 

c o m m o n a p p r o a c h in t he i r q u e s t to receive t h e neces sa ry in fo rma t ion . 

F r o m t i m e to t i m e , n e w hopes w e r e ra i sed , for e x a m p l e in connec t ion w i t h 

t h e p r o c e d u r e before t he C M P , bu t t h e r e w e r e a lso new fears , such as w h e n 

they l e a r n t of t he s t a t e m e n t s of M r Denktas , a n d M r Yalçin Ki içùk. For all 

t h e s e r e a s o n s , t he q u e s t i o n of t h e mis s ing p e r s o n s h a s r e m a i n e d alive for 

t h e re la t ives u p to t he p r e s e n t day . Even if it w e r e t r u e , as s u b m i t t e d by t h e 

r e s p o n d e n t G o v e r n m e n t , t h a t t he issue has also b e e n explo i ted for 

p u r p o s e s of poli t ical p r o p a g a n d a , t h e C o m m i s s i o n finds t h a t t he re la t ives 

do have l e g i t i m a t e r e a s o n s for conce rn . 

234. T h e C o m m i s s i o n cons ide r s t h a t , d u r i n g t h e per iod u n d e r 

c o n s i d e r a t i o n in t h e p r e s e n t ca se , t he sever i ty of t h e t r e a t m e n t to which 

t h e r e l a t ives of t h e mi s s ing p e r s o n s w e r e sub jec ted a t t a i n e d the level of 

i n h u m a n t r e a t m e n t w i th in t he m e a n i n g of Ar t ic le 3 of t he C o n v e n t i o n . 

235 . In view of th is f inding, t h e C o m m i s s i o n does not cons ide r it 

n e c e s s a r y to dea l w i th t h e app l i can t G o v e r n m e n t ' s f u r t h e r c o m p l a i n t s 

u n d e r Ar t i c les 8 a n d 10 of t he C o n v e n t i o n , wh ich in e s sence c o n c e r n t h e 

s a m e g r i evances of t h e mi s s ing p e r s o n s ' r e l a t ives . 

Conclusions 

236. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e has b e e n a 

c o n t i n u i n g v io la t ion of Ar t i c l e 3 of t h e C o n v e n t i o n in r e spec t of t h e 

m i s s i n g p e r s o n s ' r e l a t ives . 

237. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t it is not neces sa ry 

t o e x a m i n e w h e t h e r Ar t i c les 8 a n d / o r 10 of t he C o n v e n t i o n have b e e n 

v io l a t ed in r e spec t of t he m i s s i n g p e r s o n s ' r e l a t ives . 

C h a p t e r 2 

Home and property of the displaced persons 

A. C o m p l a i n t s 

238. T h e C o m m i s s i o n has d e c l a r e d admis s ib l e t h e a p p l i c a n t 

G o v e r n m e n t ' s c o m p l a i n t s t h a t 

- t he c o n t i n u e d a n d cons i s t en t refusal to allow d i sp laced G r e e k 

C y p r i o t s to r e t u r n to t h e i r h o m e s a n d famil ies in n o r t h e r n C y p r u s 

a m o u n t s to a v io la t ion of t h e i r r i g h t s u n d e r Ar t i c l e 8 of t h e C o n v e n t i o n ; 

- t h e fact of p r e v e n t i n g d i sp laced G r e e k Cypr io t s f rom hav ing access 

to , u s i n g and enjoying t he i r p r o p e r t y in n o r t h e r n C y p r u s , a l l oca t ing th is 
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p r o p e r t y to T u r k i s h Cypr io t s a n d s e t t l e r s , w i t h h o l d i n g a n y c o m p e n s a t i o n 
a n d a t t e m p t i n g to legal ise this de facto e x p r o p r i a t i o n by d e p r i v i n g G r e e k -
Cypr io t owne r s of t h e i r t i t l es a m o u n t s to a c o n t i n u i n g viola t ion of Ar t i c l e 1 
of Pro tocol N o . 1; 

— t h e d i sp laced G r e e k Cypr io t s have no effective d o m e s t i c r e m e d i e s 
a g a i n s t t he se v io la t ions of t he C o n v e n t i o n , c o n t r a r y to Ar t ic le 13 of t h e 
C o n v e n t i o n ; a n d 

— t h e c o n t i n u e d refusal to al low d i sp laced G r e e k C y p r i o t s to r e t u r n to 
t h e i r h o m e s a n d famil ies in n o r t h e r n C y p r u s a n d the c o n t i n u e d 
d e p r i v a t i o n of t h e i r possess ions a r e d i s c r i m i n a t o r y a n d c o n t r a r y to 
Ar t ic le 14 of t he C o n v e n t i o n . 

B. A s to A r t i c l e 8 o f t h e C o n v e n t i o n 

3. Opinion of the Commission 

2 6 1 . Ar t ic le 8 of t he C o n v e n t i o n r e a d s as follows: 

" 1 . Everyone has the right to rcspeet for his private and family lite, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise ol this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others ." 

262. T h e app l i can t G o v e r n m e n t compla in t h a t t h e c o n t i n u e d refusal to 
allow t h e r e t u r n of t h e d i sp laced pe r sons to t h e i r h o m e s in n o r t h e r n C y p r u s 
c o n s t i t u t e s a c o n t i n u i n g a n d a g g r a v a t e d viola t ion of t he l a t t e r ' s r i gh t to 
respec t for t he i r h o m e , as g u a r a n t e e d by Ar t ic le 8 of t h e C o n v e n t i o n , a n d 
t h a t t h e r e is a f u r t h e r d i s t inc t v io la t ion of th is provis ion by the d e l i b e r a t e 
c h a n g e of t h e e n v i r o n m e n t of t h e d isp laced p e r s o n s ' h o m e s . 

263 . T h e r e s p o n d e n t G o v e r n m e n t , a p a r t from d e n y i n g t h e 
respons ib i l i ty of T u r k e y for m e a s u r e s t a k e n by the T u r k i s h - C y p r i o t 
a u t h o r i t i e s , c l a im in e s sence t h a t t h e s e m e a s u r e s a r e n e c e s s a r y in t h e 
i n t e r e s t of publ ic safety a n d t h u s jus t i f i ed u n d e r Ar t ic le 8 § 2. 

264. T h e C o m m i s s i o n first no t e s t h a t in r e l a t i on to th i s c o m p l a i n t no 
a r g u m e n t has b e e n ra i sed by t h e r e s p o n d e n t G o v e r n m e n t as to t h e fa i lure 
of t h e p e r s o n s c o n c e r n e d to e x h a u s t d o m e s t i c r e m e d i e s . I n d e e d , no 
r e m e d i e s a p p e a r to be ava i lab le to c o n t e s t t he a u t h o r i t i e s ' re fusa l to 
allow t h e e n t r y of G r e e k Cypr io t s in to n o r t h e r n C y p r u s . In th is c o n t e x t , 
t he C o m m i s s i o n n o t e s t h a t t h e r e g u l a t i o n s on e n t r y in to t h e " T R N C " a n d 
t h e p r inc ip les for the i r i m p l e m e n t a t i o n a r e b a s e d on decis ions of t h e 
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"TPvNC Counc i l of M i n i s t e r s " wh ich in t h e legal s y s t e m of t he " T R N C " 
a r e no t subject to any jud i c i a l review. Also , t h e refusal c o n c e r n e d ref lec ts 
t h e a c k n o w l e d g e d publ ic policy of t h e a u t h o r i t i e s a n d t h e r e f o r e 
c o n s t i t u t e s a n a d m i n i s t r a t i v e p rac t i ce in r e l a t i on to which it is not 
necessa ry , a c c o r d i n g to t h e e s t ab l i shed p rac t i ce of t h e C o n v e n t i o n 
o r g a n s , to e x h a u s t any d o m e s t i c r e m e d i e s . It follows t h a t t h e 
C o m m i s s i o n is cal led u p o n to e x a m i n e t h e m e r i t s of t h e c o m p l a i n t . 

265 . T h e C o m m i s s i o n reca l l s t h a t t h e issue of d i s p l a c e m e n t of p e r s o n s 
was e x a m i n e d u n d e r Ar t ic le 8 of t he C o n v e n t i o n bo th in its 1976 r e p o r t 
a n d its 1983 r e p o r t , c i ted above . In t h e 1976 r e p o r t , t h e C o m m i s s i o n 
cons ide r ed (in p a r a g r a p h 208) " t h a t t h e p r e v e n t i o n of t he physical 
possibi l i ty of t he r e t u r n of G r e e k - C y p r i o t r e fugees to t h e i r h o m e s in t h e 
n o r t h of C y p r u s a m o u n t s to a n i n f r i n g e m e n t , i m p u t a b l e to T u r k e y , of 
t h e i r r igh t to r e spec t of t h e i r h o m e s " which could not be jus t i f i ed u n d e r 
any g r o u n d u n d e r p a r a g r a p h 2 of Ar t ic le 8. T h e C o m m i s s i o n f u r t h e r 
cons ide r ed (in p a r a g r a p h 210) , w i t h r e g a r d to G r e e k Cy p r i o t s 
t r a n s f e r r e d to t he s o u t h u n d e r va r ious i n t e r - c o m m u n a l a g r e e m e n t s , t h a t 
t h e p r e v e n t i o n of t he physical possibi l i ty of t h e r e t u r n of t h e s e G r e e k 
Cypr io t s g e n e r a l l y a m o u n t e d to a n i n f r i n g e m e n t , i m p u t a b l e to T u r k e y 
a n d no t jus t i f i ed u n d e r p a r a g r a p h 2, of t h e i r r i gh t to r e spec t for t h e i r 
h o m e s u n d e r p a r a g r a p h 1 of Ar t ic le 8. In the 1983 r e p o r t (p. 42 , 
§§ 133-35) t h e C o m m i s s i o n , hav ing found t h a t t he s a m e s i t u a t i o n 
c o n t i n u e d to exis t a n d t h a t th is c o n t i n u i n g s i t ua t i on c o n s t i t u t e d a n 
a g g r a v a t i n g factor , con f i rmed the se findings, conc lud ing t h a t T u r k e y 
c o n t i n u e d to v io la te Ar t ic le 8. 

266. T h e C o m m i s s i o n finds t h a t t h e s i t u a t i o n of t he d i sp laced G r e e k 
C y p r i o t s is still e s sen t i a l ly t he s a m e in t h a t t h e y c o n t i n u e to be p r e v e n t e d 
f rom r e t u r n i n g to t h e i r h o m e s in n o r t h e r n C y p r u s . T h e fact t h a t a f te r t h e 
a d o p t i o n of t h e 1983 r e p o r t t h e " T R N C " was e s t a b l i s h e d t h e r e a n d t h a t 
t h e m e a s u r e s c o m p l a i n e d of a r e , a c c o r d i n g to t he r e s p o n d e n t 
G o v e r n m e n t ' s s u b m i s s i o n s , t a k e n by t h e l a t t e r ' s a u t h o r i t i e s does not in 
a n y w a y affect t h e r e s p o n d e n t S t a t e ' s respons ib i l i ty , as t hose a u t h o r i t i e s 
a r e a s u b o r d i n a t e local a d m i n i s t r a t i o n of T u r k e y . It is t he r e fo r e not 
n e c e s s a r y to e x a m i n e w h e t h e r , d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n in 
t h e p r e s e n t case , T u r k i s h a r m e d forces or o t h e r T u r k i s h a u t h o r i t i e s 
c o n t i n u e d to be involved in t he e n f o r c e m e n t of t he refusal of access to 
n o r t h e r n C y p r u s by G r e e k C y p r i o t s for a n y o t h e r p u r p o s e t h a n family 
visits a n d p i l g r i m a g e to t h e Apos tó los A n d r e a s M o n a s t e r y . W h a t c o u n t s 
is t h a t at p r e s e n t d i sp laced G r e e k Cypr io t s , w i t h o u t any o t h e r excep t ion , 
a r e effectively p r e v e n t e d by t h e a u t h o r i t i e s in p lace f rom even v is i t ing 
t h e i r p rev ious h o m e s , let a l one m a k i n g a n y a p p l i c a t i o n for r e t u r n i n g 
t h e r e for p e r m a n e n t s e t t l e m e n t . 

267. Even those w h o leave t h e n o r t h e r n a r e a u n d e r t he h u m a n i t a r i a n 
t r a n s f e r a r r a n g e m e n t s a r e left no o t h e r choice t h a n uncond i t i ona l l y 
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a b a n d o n i n g t he i r h o m e s , t h e r e b e i n g no possibi l i ty for a r e c o n s i d e r a t i o n of 
t h e i r cases shou ld they even tua l l y wish to r e t u r n . L ikewise , ch i l d r en w h o 
moved to t he s o u t h for t he p u r p o s e of secondary-school s t u d i e s w e r e un t i l 
very r ecen t ly p r e v e n t e d from r e t u r n i n g a f te r hav ing a t t a i n e d a c e r t a i n 
a g e . T h i s still app l i e s to G r e e k - C y p r i o t m a l e s over t h e a g e of 16 a n d to 
s t u d e n t s of b o t h sexes w h o f inished t h e i r s t ud i e s before t h e e n t r y i n to 
force of t h e dec is ion of t h e " T R N C Counc i l of M i n i s t e r s " of 11 F e b r u a r y 
1998, th i s r e g u l a t i o n hav ing no r e t r o a c t i v e effect. Even a s s u m i n g t h a t in 
s o m e cases G r e e k Cypr io t s w i s h i n g to r e t u r n to n o r t h e r n C y p r u s c a n n o t 
c la im to have a n e s t ab l i shed " h o m e " t h e r e (see Loizidou ( m e r i t s ) , c i ted 
above , p . 2238, §§ 65-66) , t h e C o m m i s s i o n finds t h a t t h e r e a r e in fact 
cases w h e r e t h e r e is c o n t i n u i n g i n t e r f e r e n c e wi th t he d i sp laced p e r s o n s ' 
r ight to r e spec t for t he i r h o m e , inc lud ing cases of r e c e n t i n t e r f e r e n c e 
which jus t i fy a fresh c o n s i d e r a t i o n of t h e issue n o t w i t h s t a n d i n g t h e 
C o m m i s s i o n ' s findings in t h e p rev ious r e p o r t s . 

268. As to t h e jus t i f ica t ion for t he se m e a s u r e s , t h e C o m m i s s i o n has 
n o t e d t he r e s p o n d e n t G o v e r n m e n t ' s a r g u m e n t s to t h e effect t h a t t h e 
q u e s t i o n of t he r e g u l a t i o n of t h e f r eedom of s e t t l e m e n t as p a r t a n d 
pa rce l of an overal l so lu t ion of t h e C y p r u s p r o b l e m is one of t he sub jec t s 
of t he i n t e r - c o m m u n a l t a lks , t h a t in th is c o n t e x t t he i n t r o d u c t i o n of a kind 
of q u o t a s y s t e m is env i saged a n d t h a t , p e n d i n g the a c h i e v e m e n t of such a 
so lu t ion , t h e m e a s u r e s c u r r e n t l y app l ied a r e neces sa ry in t he i n t e r e s t of 
publ ic safety. 

269. T h e C o m m i s s i o n has a l r e a d y e x p r e s s e d its view t h a t t he 
a r r a n g e m e n t s m a d e for t h e ho ld ing of i n t e r - c o m m u n a l ta lks a r e no t a 
specia l a g r e e m e n t wi th in t he m e a n i n g of f o rmer Ar t i c l e 62 of t h e 
C o n v e n t i o n which could p r e v e n t it f rom p e r f o r m i n g its t a sks u n d e r t h e 
C o n v e n t i o n . N o r c a n t h e s e t a lk s , even if t h e y a im a t even tua l ly b r i n g i n g 
abou t a sa t i s fac tory so lu t ion to t he p r o b l e m , be re l ied on as a g r o u n d for 
m a i n t a i n i n g m e a s u r e s which in t h e m s e l v e s lack ju s t i f i ca t ion u n d e r t h e 
C o n v e n t i o n . As t h e C o m m i t t e e of M i n i s t e r s of t h e Counc i l of E u r o p e 
a c k n o w l e d g e d in R e s o l u t i o n D H (79) 1 (see p a r a g r a p h 7 of t he r e p o r t ) , 
t he i n t e r - c o m m u n a l ta lks m u s t be seen as an i n s t r u m e n t to pu t a n end to 
such v io la t ions as m i g h t c o n t i n u e to occur , bu t t he n e g o t i a t i o n s in 
t h e m s e l v e s , even if t hey a r e act ively p u r s u e d , do not wipe ou t t hose 
v io la t ions . W h i l e it is t r u e t h a t c e r t a i n p roposa l s have b e e n m a d e for t h e 
r e t u r n of at least s o m e of t h e d i sp laced p e r s o n s to t h e i r h o m e s - t h e 
C o m m i s s i o n would re fe r h e r e to t h e 1992 Set of I d e a s of t h e U N 
S e c r e t a r y - G e n e r a l and t h e 1993 p roposa l s for t he r e s e t t l i n g of V a r o s h a in 
t h e c o n t e x t of a p a c k a g e of conf idence -bu i ld ing m e a s u r e s - it a p p e a r s t h a t 
t h e process of t h e i n t e r - c o m m u n a l ta lks is still very far f rom r e a c h i n g any 
t ang ib l e r e su l t s in th is r e spec t . 

270. T h i s b e i n g so, t h e C o m m i s s i o n m u s t cons ide r t he r e s p o n d e n t 
G o v e r n m e n t ' s c la im t h a t t h e m e a s u r e s a r e jus t i f i ed in the i n t e r e s t of 
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publ ic safety. A d m i t t e d l y , th is is a l e g i t i m a t e a im recogn i sed in Ar t i c l e 8 
§ 2 of t h e C o n v e n t i o n , which , however , can only justify a r e s t r i c t i on on t h e 
r i gh t s e n s h r i n e d in t h a t Ar t i c l e if it is i m p o s e d "in a c c o r d a n c e wi th t h e 
l aw" a n d if it is " n e c e s s a r y in a d e m o c r a t i c society" . T h e r e s p o n d e n t 
G o v e r n m e n t have not i n d i c a t e d any legal basis for t he g e n e r a l exc lus ion 
of d i sp laced G r e e k Cypr io t s f rom t h e t e r r i t o r y of n o r t h e r n C y p r u s , no r c a n 
it be said t h a t such a g e n e r a l exc lus ion is in a n y way p r o p o r t i o n a t e to t h e 
s ecu r i t y i n t e r e s t s r e f e r r ed to by t h e r e s p o n d e n t G o v e r n m e n t . It follows 
t h a t , for t h e s e r e a s o n s a l o n e , t h e m e a s u r e s c o m p l a i n e d of do not m e e t 
t h e r e q u i r e m e n t s of Ar t ic le 8 § 2 of t he C o n v e n t i o n . 

2 7 1 . T h e a p p l i c a n t G o v e r n m e n t a l lege a f u r t h e r v io la t ion of Ar t i c l e 8 
d u e to t he c h a n g e of the d e m o g r a p h i c a n d c u l t u r a l e n v i r o n m e n t of t he 
d i sp laced p e r s o n s ' h o m e s . T h e r e s p o n d e n t G o v e r n m e n t , on t h e o t h e r 
h a n d , refer to t h e necess i ty to r e s e t t l e T u r k i s h Cy p r i o t s d i sp laced f rom 
t h e s o u t h a n d T u r k i s h - C y p r i o t e m i g r a n t s w h o r e t u r n e d to n o r t h e r n 
C y p r u s af ter 1974. In s u b s t a n c e , t h e y s u b m i t t h a t t he m e a s u r e s 
c o m p l a i n e d of a r e n e c e s s a r y for t h e e c o n o m i c wel l -be ing of t he c o u n t r y . 
H o w e v e r , h a v i n g r e g a r d to its above f inding u n d e r Ar t i c l e 8 of t h e 
C o n v e n t i o n a n d the c o n s i d e r a t i o n s below u n d e r Ar t ic le 1 of Protocol No . 1, 
t h e C o m m i s s i o n does not find it neces sa ry to e x a m i n e th is a d d i t i o n a l 
a spec t of t he case in the l ight of Ar t ic le 8. 

Conclusions 

272. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a c o n t i n u i n g v io la t ion of Ar t ic le 8 of 
t h e C o n v e n t i o n by r e a s o n of t h e refusal to a l low the r e t u r n of any G r c c k -
Cypr io t d i sp laced p e r s o n s to t h e i r h o m e s in n o r t h e r n C y p r u s . 

273 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t it is not n e c e s s a r y 
to e x a m i n e w h e t h e r t h e r e h a s b e e n a f u r t h e r v io la t ion of Ar t ic le 8 of t h e 
C o n v e n t i o n d u e to the c h a n g e of t he d e m o g r a p h i c a n d c u l t u r a l 
e n v i r o n m e n t of t h e d i sp laced p e r s o n s ' h o m e s in n o r t h e r n C y p r u s . 

C. As t o A r t i c l e 1 o f P r o t o c o l N o . 1 

3. Opinion of the Commission 

310. Ar t ic le 1 of Protocol No. 1 r e a d s as follows: 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 
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The preceding provisions shall not, however, in any way impair the right of a State to 
enforce sueh laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

3 1 1 . The a p p l i c a n t G o v e r n m e n t c o m p l a i n of a c o n t i n u i n g v io la t ion of 
th is provis ion d u e to t he fact t h a t G r e c k - C y p r i o t p r o p e r t y o w n e r s a r e 
p r e v e n t e d from hav ing a n y access to a n d from con t ro l l i ng , u s ing a n d 
enjoying t he i r p r o p e r t i e s in n o r t h e r n C y p r u s , which have been a l loca ted 
to o t h e r pe r sons , a n d t h a t t hey have not rece ived any c o m p e n s a t i o n for 
th i s i n t e r f e r e n c e wi th t h e i r p r o p e r t y r i gh t s . 

3 12. T h e r e s p o n d e n t G o v e r n m e n t c l a im t h a t T u r k e y is not r e spons ib l e 
u n d e r t h e C o n v e n t i o n for t h e i n t e r f e r e n c e c o m p l a i n e d of, t he p r o p e r t y 
r i gh t s in n o r t h e r n C y p r u s b e i n g r e g u l a t e d by t h e legis la t ion of t h e 
" T R N C " , a n d t h a t in a n y even t t h e r e s t r i c t i o n s i m p o s e d a r e n e c e s s a r y in 
t h e publ ic i n t e r e s t for sa t is fying h o u s i n g n e e d s of d i sp laced T u r k i s h 
C y p r i o t s , p e n d i n g the o u t c o m e of the i n t e r - c o m m u n a l t a lks , of which the 
property i ssues , i nc lud ing the q u e s t i o n of c o m p e n s a t i o n , a r c one of t he 
sub jec t s a n d which t h e publ ic i n t e r e s t r e q u i r e s not to be p r e j u d g e d . 

313 . T h e C o m m i s s i o n no t e s t h a t t h e a p p l i c a n t G o v e r n m e n t ' s 
c o m p l a i n t s a r e e s sen t i a l ly d i r e c t e d a t t h e " l e g i s l a t i o n " a n d the 
a c k n o w l e d g e d a d m i n i s t r a t i v e p rac t i ce of t h e a u t h o r i t i e s of n o r t h e r n 
C y p r u s . As such , they do not r e q u i r e the p e r s o n s c o n c e r n e d to have 
r e c o u r s e to a n y d o m e s t i c r e m e d i e s . I n d e e d , it has not b e e n s u g g e s t e d by 
t h e r e s p o n d e n t G o v e r n m e n t , n o r does it a p p e a r from t h e c o n t e n t of t h e 
" T R N C leg i s l a t ion" on wh ich t h e y rely, t h a t a n y r e m e d i e s a r e ava i lab le to 
G r e e k C ypr io t s dep r ived of t h e i r p r o p e r t y in n o r t h e r n C y p r u s . Such 
r e m e d i e s only s e e m to exis t for foreign n a t i o n a l s ( " n o n - G r e e k - C y p r i o t 
fo re igners" ) who , p r io r to 1974, a c q u i r e d p r o p e r t y in n o r t h e r n C y p r u s by-
act of sale (Law no. 7/1980) a n d for G r e e k Cy p r i o t s still r e s i d e n t in 
n o r t h e r n C y p r u s whose p r o p e r t y was i n t e r f e r ed wi th by m i s t a k e (see 
p a r a g r a p h 4 6 8 be low) . T h e C o m m i s s i o n is accord ing ly r e q u i r e d to d e a l 
w i th t h e m e r i t s of the c o m p l a i n t , t he m o r e so as in i n t e r - S t a t e 
app l i ca t i ons u n d e r f o r m e r Ar t ic le 24 of t he C o n v e n t i o n , as d i s t i n g u i s h e d 
from individual app l i ca t i ons u n d e r f o r m e r Ar t i c l e 25 , it h a s the power to 
e x a m i n e the confo rmi ty wi th t h e C o n v e n t i o n of legis la t ive m e a s u r e s a n d 
a d m i n i s t r a t i v e p r a c t i c e s as such . 

314. T h e fact t h a t in t h e p r e s e n t case t he i m p u g n e d leg is la t ion 
a n d a d m i n i s t r a t i v e p rac t i ce has b e e n a d o p t e d by the a u t h o r i t i e s of 
t he " T R N C " c a n n o t in any way affect t h e C o m m i s s i o n ' s c o m p e t e n c e 
to e x a m i n e t h e m , t hose a u t h o r i t i e s b e i n g a s u b o r d i n a t e local 
a d m i n i s t r a t i o n of T u r k e y for whose ac t s the r e s p o n d e n t S t a t e is 
r e spons ib l e u n d e r t h e C o n v e n t i o n . Fo r th i s r e a s o n , t h e C o m m i s s i o n 
c a n n o t accep t e i t h e r t he r e s p o n d e n t G o v e r n m e n t ' s a r g u m e n t t h a t t h e 
p r o c l a m a t i o n of t he " T R N C " a n d t h e e n a c t m e n t of its " C o n s t i t u t i o n " 
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a n d " l eg i s l a t i on" c o n s t i t u t e s a "novus actus interveniens" which would have 
affected t h e r e s p o n d e n t S t a t e ' s respons ib i l i ty . N o r d o e s t h e C o m m i s s i o n 
cons ide r it neces sa ry in th i s c o n t e x t to e x a m i n e the a p p l i c a n t 
G o v e r n m e n t ' s a r g u m e n t s c o n c e r n i n g a c o n t i n u e d d i rec t i n v o l v e m e n t of 
T u r k i s h m a i n l a n d a u t h o r i t i e s in t he d e v e l o p m e n t a n d i m p l e m e n t a t i o n of 
t h e " T R N C " land-a l loca t ion leg is la t ion . 

3 1 5 . T h e C o m m i s s i o n h a s d e a l t w i t h t h e o r ig ins of t h e p r e s e n t 
s i t u a t i o n in t he e a r l i e r i n t e r - S t a t e cases . It recal ls its conc lus ion in t h e 
1976 r e p o r t (ci ted above , p . 151, § 486) t h a t " t h e r e has b e e n d e p r i v a t i o n 
of possess ions of G r e e k Cypr io t s on a l a rge sca le , t he exac t e x t e n t of which 
could not be d e t e r m i n e d . T h i s d e p r i v a t i o n m u s t be i m p u t e d to T u r k e y 
u n d e r t h e C o n v e n t i o n a n d it h a s no t b e e n s h o w n t h a t a n y of t h e s e 
i n t e r f e r e n c e s w e r e neces sa ry for any of t h e p u r p o s e s m e n t i o n e d in 
Ar t ic le 1 of Protocol No. 1". It f u r t h e r reca l l s its conc lus ion in its 1983 
r e p o r t (c i ted above , p. 47 , §§ 154-55) t h a t t h e legis la t ive conso l ida t ion of 
t he ea r l i e r o c c u p a t i o n of i m m o v a b l e p r o p e r t y a n d the t a k i n g of n e w 
p r o p e r t y c o n s t i t u t e d a v io la t ion of Ar t ic le 1 of Protocol N o . 1. 

316. T h e r e s p o n d e n t G o v e r n m e n t c o n t e n d t h a t by v i r t u e of t h e 
" T R N C leg i s l a t ion" the p e r s o n s c o n c e r n e d have lost t h e i r o w n e r s h i p 
t i t les to t he p r o p e r t i e s in n o r t h e r n C y p r u s a n d t h e r e f o r e c l a ims c a n no 
longer be ra i sed on the i r behalf . T h e a p p l i c a n t G o v e r n m e n t s u b m i t t h a t 
th is i ssue h a s b e e n finally d e t e r m i n e d by t h e C o u r t in Loizidou ( m e r i t s ) 
( j u d g m e n t c i ted above , p . 2232 , § 47) w h e r e it was he ld t h a t t he 
a p p l i c a n t , b e i n g one of t h e p e r s o n s c o n c e r n e d , m u s t still be r e g a r d e d as 
t h e legal o w n e r of t h e l and . T h e r e s p o n d e n t G o v e r n m e n t refer to t h e 
r e a s o n s for th i s f inding (ibid., pp . 2230-32, §§ 42 a n d 46) which w e r e 
l imi ted to a c o n s i d e r a t i o n of w h e t h e r t he app l i can t in t h a t case h a d lost 
t i t le to he r p r o p e r t y as a r e su l t of Ar t ic le 159 of t he " T R N C C o n s t i t u t i o n " . 
T h e C o u r t exp res s ly left o p e n t h e q u e s t i o n of t h e m a n n e r in which a loss of 
o w n e r s h i p could have o c c u r r e d before t h e a d o p t i o n of t h a t c o n s t i t u t i o n a l 
provis ion a n d n o t e d t h a t "no o t h e r facts e n t a i l i n g loss of t i t le to t h e 
a p p l i c a n t ' s p r o p e r t i e s ' have b e e n a d v a n c e d by the T u r k i s h G o v e r n m e n t 
nor found by t h e C o u r t " . Fo r t h e s e r e a s o n s , t h e r e s p o n d e n t G o v e r n m e n t 
cons ide r t h a t t he j u d g m e n t in Loizidou c a n n o t be g e n e r a l i s e d a n d app l i ed 
to t h e p r e s e n t case . 

317. It a p p e a r s t h a t t he r e s p o n d e n t G o v e r n m e n t now c la im t h a t a loss 
of t i t le has b e e n b r o u g h t abou t by t he a d m i n i s t r a t i v e p rac t i ce of i s su ing 
t i t le d e e d s t o t h e n e w o c c u p a n t s of t h e p r o p e r t i e s c o n c e r n e d , wh ich h a s 
b e e n app l i ed s ince J u n e 1989 a n d conso l ida t ed by Law no. 52 /1995 . 
H o w e v e r , as t h e a p p l i c a n t G o v e r n m e n t r igh t ly obse rve , th i s " l aw" m e r e l y 
p u r p o r t e d to give effect to Ar t ic le 159 of t he " T R N C C o n s t i t u t i o n " which , 
for t h e r e a s o n s s t a t e d by t h e C o u r t in Loizidou (ibid., pp . 2231-32, §§ 43-46) 
c a n n o t be a t t r i b u t e d legal va l id i ty for t h e p u r p o s e s of t h e C o n v e n t i o n . 
W h i l e t he C o u r t d id not wish to e l a b o r a t e a g e n e r a l t h e o r y c o n c e r n i n g 
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t h e lawfulness of legis la t ive a n d a d m i n i s t r a t i v e ac t s of t h e " T R N C " , it 
m u s t a t least be c lea r t h a t m e a s u r e s t a k e n wi th t he a i m of i m p l e m e n t i n g 
a n inval id c o n s t i t u t i o n a l provis ion c a n n o t be a t t r i b u t e d any m o r e val id i ty 
t h a n t h a t provis ion itself. It follows t h a t d e s p i t e t h e a d m i n i s t r a t i v e 
p rac t i ce i n t r o d u c e d in t h e " T R N C " s u b s e q u e n t l y t o t h e facts r e l evan t in 
Loizidou, t he G r e e k C y p r i o t s whose p r o p e r t i e s w e r e affected by t h e s e 
m e a s u r e s m u s t still be r e g a r d e d as t he legal o w n e r s . 

318 . As to t h e n a t u r e of t h e a l l eged i n t e r f e r e n c e wi th those p e r s o n s ' 
p r o p e r t y r igh t s , t he C o m m i s s i o n finds t h a t it is e s sen t i a l ly t he s a m e as 
t h a t of which M r s Loizidou c o m p l a i n e d in he r app l i ca t ion . In th is r e spec t , 
t he C o u r t s t a t e d (ibid., pp . 2237-38) : 

"63. ... [A]s a consequence of the fact that the applicant has been refused access to 
the land since 1974, she has effectively lost all control as well as all possibilities to use 
and enjoy her property. The continuous denial of access must therefore be regarded as 
an interference with the rights under Article 1 of Protocol No. 1. Such an interference 
cannot, in the exceptional circumstances of the present case ... be regarded as ci ther a 
deprivation of property or a control of use within the meaning of the fust and second 
paragraphs of Article 1 of Protocol No. 1. However, it clearly falls within the meaning of 
the first sentence of that provision as an interference with the peaceful enjoyment of 
possessions. In this respect the Court observes that hindrance can amount to a 
violation of the Convention just like a legal impediment ... 

64. Apart from a passing reference to the doctrine of necessity as a justification for 
the acts of the ' T R N C and to the fact that property rights were the subject of 
intereommunal talks, the Turkish Government have not sought to make submissions 
justifying the above interference with the applicant 's property rights which is 
imputable to Turkey. 

It has not, however, been explained how the need to rehouse displaced 4'tirkish-
Cypriot refugees in the years following the Turkish intervention in the island in 1974 
could justify the complete negation of the applicant 's property rights in the form 
of a total and continuous denial of access and purported expropriation without 
compensation. 

Nor can the fact that property rights were the subject of intereommunal talks 
involving both communit ies in Cyprus provide a justification for this situation tinder 
the Convention. 

In such circumstances the Court concludes that there has been and continues to be a 
breach of Article 1 of Protocol No. 1." 

319. T h e C o m m i s s i o n no t e s t h a t Loizidou c o n c e r n e d one p a r t i c u l a r 
i n s t a n c e of t h e g e n e r a l a d m i n i s t r a t i v e p rac t i ce to which the c o m p l a i n t s 
in t he p r e s e n t case r e l a t e . T h e s a m e c o n s i d e r a t i o n s m u s t t h e r e f o r e app ly 
as r e g a r d s th is a d m i n i s t r a t i v e p rac t i ce as such . 

320. As r e g a r d s the ju s t i f i ca t ions which t h e r e s p o n d e n t G o v e r n m e n t 
now p u t forward , t h e y a r e no t e s sen t i a l ly d i f fe ren t f rom those a d v a n c e d 
in Loizidou. In p a r t i c u l a r , t h e C o m m i s s i o n does no t c o n s i d e r t h a t t h e 
d e t a i l e d e x p l a n a t i o n s given by the r e s p o n d e n t G o v e r n m e n t c o n c e r n i n g 
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the need to satisfy t he h o u s i n g r e q u i r e m e n t s of d i sp laced T u r k i s h 
Cypr io t s a n d to conso l ida t e t he T u r k i s h - C y p r i o t e c o n o m y jus t i fy a 
d e p a r t u r e f rom t h e C o u r t ' s above conc lus ions . Even if t h e s e w e r e 
l e g i t i m a t e a i m s of pub l ic policy, t h e m e a n s e m p l o y e d to achieve t h e m a re 
d i s p r o p o r t i o n a t e a n d no fair ba l ance h a s b e e n s t r u c k b e t w e e n t h e publ ic 
i n t e r e s t a n d t h e ind iv idua l s ' f u n d a m e n t a l r i gh t s w h e n t h e l a t t e r a r e b e i n g 
d e n i e d any r i g h t s a t all. By th is d e n i a l , t h e a u t h o r i t i e s have o v e r s t e p p e d 
t h e m a r g i n of a p p r e c i a t i o n which the C o n v e n t i o n allows t h e m . 

3 2 1 . N o r does t h e fact t h a t a global so lu t ion t o t h e C y p r u s q u e s t i o n , 
i nc lud ing t h e c o m p e n s a t i o n of p r o p e r t y owne r s on bo th s ides a n d a 
possible r e t u r n of s o m e of t h e m , is b e i n g s o u g h t in t he f r amework of t h e 
i n t e r - c o m m u n a l ta lks jus t i fy such to ta l den ia l of r i gh t s in t he m e a n t i m e . 
T h e i n t e r - c o m m u n a l t a lks have now gone on for d e c a d e s w i t h o u t 
p r o d u c i n g a n y t ang ib l e r e s u l t s , a l t h o u g h t h e y shou ld be t h e i n s t r u m e n t 
for p u t t i n g a n end to the h u m a n r igh t s v io la t ions o c c u r r i n g in C y p r u s . As 
long as th is a i m h a s not b e e n ach ieved , t h e C o m m i s s i o n c a n n o t re f ra in 
from d e n o u n c i n g the said v io la t ions if t hey c o n t i n u e . 

Conclusion 

322 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a c o n t i n u i n g v io la t ion of Ar t ic le 1 of 
P ro toco l No. 1 by v i r tue of t he fact t h a t G r e c k - C y p r i o t o w n e r s of p r o p e r t y 
in n o r t h e r n C y p r u s a r e b e i n g d e n i e d access to a n d con t ro l , u s e a n d 
e n j o y m e n t of t he i r p r o p e r t y as well as any c o m p e n s a t i o n for t h e 
i n t e r f e r e n c e wi th t he i r p r o p e r t y r i gh t s . 

D . A s to A r t i c l e 13 o f t h e C o n v e n t i o n 

323 . T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n t h a t in r e l a t i on to t h e above 
c o m p l a i n t s u n d e r Ar t i c l e 8 of t h e C o n v e n t i o n ( refusal to a l low t h e r e t u r n 
of d i sp laced G r e e k Cypr io t s to t he i r h o m e s in n o r t h e r n C y p r u s ) a n d 
Ar t ic le 1 of Pro tocol No. 1 ( i n t e r f e r e n c e wi th t h e r igh t of G r e e k Cy p r i o t s 
to t he peaceful e n j o y m e n t of t h e i r possess ions in n o r t h e r n C y p r u s ) t h e r e 
a r e c o n t i n u i n g v io la t ions of Ar t i c l e 13 of t he C o n v e n t i o n . T h e y s u b m i t t h a t 
t he G r e e k C y p r i o t s c o n c e r n e d c a n n o t have a n effective r e m e d y b e c a u s e 
t he " T R N C C o n s t i t u t i o n " i tself p u r p o r t s to legal ise t h e very v io la t ions 
c o m p l a i n e d of, so t h a t t he " c o u r t s " o p e r a t i n g u n d e r t h a t " C o n s t i t u t i o n " 
c a n n o t give a r e m e d y . F u r t h e r m o r e , t h e c o m p l a i n t s c o n c e r n 
a d m i n i s t r a t i v e p rac t i ce s in r e s p e c t of wh ich t h e r e a r c by def in i t ion no 
effective r e m e d i e s . Final ly, t h e y cons ide r t h a t it is imposs ib le to seek a 
r e m e d y for b r e a c h of a r igh t u n d e r t he C o n v e n t i o n before t he " c o u r t s " of 
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a n e n t i t y wh ich is no t a S t a t e a n d not a H i g h C o n t r a c t i n g P a r t y to t he 
C o n v e n t i o n . 

324. T h e r e s p o n d e n t G o v e r n m e n t have no t m a d e any submis s ions on 
t h e avai labi l i ty of r e m e d i e s in r e spec t of t h e above c o m p l a i n t s u n d e r 
Ar t ic le 8 of t he C o n v e n t i o n a n d Ar t ic le 1 of P ro toco l N o . 1. 

325 . Ar t ic le 13 of t he C o n v e n t i o n r e a d s as follows: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

326 . T h e C o m m i s s i o n first no tes t h a t t he a p p l i c a n t G o v e r n m e n t ' s 
above c o m p l a i n t s u n d e r Ar t ic le 13 of t he C o n v e n t i o n r e l a t e to 
a d m i n i s t r a t i v e p rac t i ces app l i ed to d i sp l aced G r e e k C y p r i o t s as r e g a r d s 
t h e i r r igh t to r e t u r n to t h e i r h o m e s in n o r t h e r n C y p r u s (Art ic le 8 of t h e 
C o n v e n t i o n ) a n d t h e exerc i se of the i r p r o p e r t y r i gh t s in n o r t h e r n C y p r u s 
(Art ic le 1 of Pro tocol No . 1). T h e s e a d m i n i s t r a t i v e p rac t i ce s a r e a t leas t in 
p a r t i n c o r p o r a t e d in t he " l eg i s l a t i on" of t h e " T R N C " . In th is r e spec t , t h e 
C o m m i s s i o n recal ls t h a t Ar t ic le 13, as i n t e r p r e t e d by the C o n v e n t i o n 
o r g a n s , does not r e q u i r e r e m e d i e s to b e p rov ided to c o n t e s t l eg is la t ion as 
such . In t he C o m m i s s i o n ' s view, this p r inc ip le would a lso apply in t h e 
p r e s e n t case , n o t w i t h s t a n d i n g the a p p l i c a n t G o v e r n m e n t ' s posi t ion t h a t , 
d u e to t he un lawfu lness of t h e " T R N C " , its " l aws" should not be 
recogn ised as " l eg i s l a t i on" w i th in the m e a n i n g of t he C o n v e n t i o n . 

327. H o w e v e r , in t h e p r e s e n t case t h e a d m i n i s t r a t i v e p rac t i ce s 
c o n c e r n e d go beyond the e n a c t m e n t of t h e " l eg i s l a t ion" in q u e s t i o n . In 
p a r t i c u l a r , t h e r e l evan t " l a w s " do not r e g u l a t e one of t h e c ruc ia l a spec t s 
of t h e i n t e r f e r e n c e s c o m p l a i n e d of, n a m e l y , t h e physical exc lus ion of t h e 
G r e e k Cypr io t s from the t e r r i t o r y of n o r t h e r n C y p r u s which p r e v e n t s t h e 
r e t u r n to t h e i r h o m e s and access to t h e i r p r o p e r t i e s . In fact , no provis ion is 
m a d e by t h e " T R N C leg i s l a t ion" for a n y r e m e d i e s wh ich t h e ind iv idua l s 
c o n c e r n e d could use to c o n t e s t th is exclus ion , nor can they in any way avail 
t h e m s e l v e s of r e m e d i e s to a t l eas t e n s u r e t h e co r rec t app l i ca t i on of t h e 
laws in r e l a t i on to p a r t i c u l a r p r o p e r t i e s , such as a r e o p e n to n o n - G r e e k -
Cypr io t fo re igners a n d G r e e k Cypr io t s r e s id ing in n o r t h e r n C y p r u s . 

Conclusion 

328 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e has b e e n a 
v io la t ion of Ar t ic le 13 of t h e C o n v e n t i o n by r e a s o n of t he fa i lure to p rov ide 
to G r e e k C ypr io t s not r e s id ing in n o r t h e r n C y p r u s any r e m e d i e s to con te s t 
i n t e r f e r e n c e s wi th t he i r r i gh t s u n d e r Ar t i c l e 8 of t he C o n v e n t i o n a n d 
Ar t i c l e 1 of Protocol No. 1. 
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E. A s to A r t i c l e 14 o f t h e C o n v e n t i o n 

329 . T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n t h a t t h e r e has b e e n a 
v io la t ion of Ar t i c l e 14 of t h e C o n v e n t i o n t a k e n in con junc t ion w i t h 
Ar t i c l e 8 of t h e C o n v e n t i o n a n d Ar t i c l e 1 of P ro toco l N o . 1, in t h a t t h e 
above a d m i n i s t r a t i v e p rac t i ces a r e b e i n g app l i ed exclusively to G r e e k 
Cypr io t s no t r e s iden t in n o r t h e r n C y p r u s , w h o a r e t h u s b e i n g 
d i s c r i m i n a t e d a g a i n s t . T h e y s u b m i t t h a t t h e policy of t h e T u r k i s h 
a u t h o r i t i e s is based on rac ia l d i s c r i m i n a t i o n a n d a p a r t h e i d a n d t h u s 
il legal in t e r m s of g e n e r a l i n t e r n a t i o n a l law. Also , t h e " l aws" giving effect 
to t h a t policy, i nc lud ing the " c o n s t i t u t i o n a l " provis ions re l ied on , a r c by 
t h e i r very t e r m s d i s c r i m i n a t o r y a g a i n s t G r e e k C y p r i o t s , which is a n 
a d d i t i o n a l r e a s o n why t h e y m u s t be cons ide r ed invalid u n d e r 
i n t e r n a t i o n a l law. D e s p i t e t h e i r t e r m i n o l o g y which re fe rs to "a l i en 
p e r s o n s " (sec t ion 2 of Law no. 32 /1975) , in p r a c t i c e only G r e e k Cy p r i o t s 
a r e d i s e n t i t l e d to a c q u i r e p r o p e r t y in t h e " T R N C " , a n d o t h e r " f o r e i g n e r s " 
such as Br i t i sh or T u r k i s h c i t izens a r e not b e i n g t r e a t e d in t h e s a m e way. 
O n t h e o t h e r h a n d , t he exclus ive benef ic ia r ies of t he d i s c r i m i n a t o r y 
" l eg i s l a t i on" a r e T u r k i s h C y p r i o t s a n d T u r k i s h s e t t l e r s w h o a c q u i r e d 
" T R N C c i t i z ensh ip" . 

330 . T h e a p p l i c a n t G o v e r n m e n t c o n t e n d t h a t such d i s c r i m i n a t i o n on 
racia l or e t h n i c g r o u n d s is not m e r e l y in v io la t ion of Ar t i c l e 14 of t h e 
C o n v e n t i o n bu t a l so c o n s t i t u t e s i n h u m a n or d e g r a d i n g t r e a t m e n t u n d e r 
Ar t i c l e 3. T h e y refer to t h e C o m m i s s i o n ' s r e p o r t in East African Asians v. the 
United Kingdom (nos . 4403 /70-4419 /70 et seq. , r e p o r t of 14 D e c e m b e r 1973, 
D R 78-A, p . 62, §§ 207-09) a n d s u b m i t t h a t t r e a t m e n t s ing l ing ou t 
c a t e g o r i e s of p e r s o n s on rac ia l o r e t h n i c g r o u n d s , s u b j e c t i n g t h e m to 
seve re h a r d s h i p , d e n y i n g t h e m or i n t e r f e r i n g wi th t h e i r C o n v e n t i o n 
r igh t s , and d o i n g so specifically a n d publicly, m a k e s such conduc t an 
affront to t h e i r d ign i ty to t h e poin t of b e i n g i n h u m a n t r e a t m e n t in t e r m s 
of Ar t ic le 3 of t he C o n v e n t i o n . 

3 3 1 . T h e r e s p o n d e n t G o v e r n m e n t have not m a d e a n y s u b m i s s i o n s 
r e g a r d i n g th is po in t . 

332. Ar t ic le 14 of t he C o n v e n t i o n r e a d s as follows: 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other s ta tus ." 

333 . T h e C o m m i s s i o n reca l l s t h a t , in its 1976 r e p o r t (c i ted above , 
p. 156, § 502) , hav ing found v io la t ions of a n u m b e r of Ar t i c les of t h e 
C o n v e n t i o n , it no t ed t h a t t he ac ts v io la t ing t h e C o n v e n t i o n w e r e 
exclusively d i r e c t e d aga ins t m e m b e r s of one of the two c o m m u n i t i e s in 
C y p r u s , n a m e l y t h e G r e c k - C y p r i o t c o m m u n i t y . T h e C o m m i s s i o n t h e n 
c o n c l u d e d t h a t T u r k e y h a d t h u s failed to s ecu re t he r i g h t s a n d f r e e d o m s 
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se t for th in t h e s e Ar t ic les w i t h o u t d i s c r i m i n a t i o n on the g r o u n d s of e t h n i c 
or ig in , r ace a n d re l ig ion as r e q u i r e d by Ar t ic le 14 of t h e C o n v e n t i o n . I n i t s 
1983 r e p o r t , t h e C o m m i s s i o n did not find it n e c e s s a r y to add a n y t h i n g to 
its finding in t h e p rev ious case ( r e p o r t c i ted above , p . 49 , § 162). 

334 . In t h e p r e s e n t case , t h e C o m m i s s i o n finds t h a t t h e above 
i n t e r f e r e n c e s wi th t he r i g h t s u n d e r Ar t ic le 8 of t h e C o n v e n t i o n a n d 
Ar t ic le 1 of P ro toco l No . 1 c o n c e r n e d exclusively G r e e k Cy p r i o t s not 
r e s i d i n g in n o r t h e r n C y p r u s a n d w e r e i m p o s e d on t h e m for t h e v e r y 
r e a s o n t h a t t h e y be longed to th is class of peop le . In t h e s e c i r c u m s t a n c e s 
t he t r e a t m e n t c o m p l a i n e d of was c lear ly d i s c r i m i n a t o r y a n d t hus inf r inged 
Ar t i c l e 14 of t he C o n v e n t i o n t a k e n in con junc t ion w i t h t he above two 
Ar t i c l e s . 

335 . T h e C o m m i s s i o n no tes t h a t t h e a p p l i c a n t G o v e r n m e n t ' s f u r t h e r 
c o m p l a i n t t h a t th i s d i s c r i m i n a t i o n , be ing b a s e d on rac ia l or e t h n i c 
g r o u n d s , a lso c o n s t i t u t e d i n h u m a n or d e g r a d i n g t r e a t m e n t w i th in t h e 
m e a n i n g of Ar t ic le 3 of t h e C o n v e n t i o n , has only b e e n s u b m i t t e d a t a l a te 
s t age of the p r o c e e d i n g s on t h e m e r i t s . In view of its above finding u n d e r 
Ar t ic le 14, t h e C o m m i s s i o n does not cons ide r it n e c e s s a r y to e x a m i n e th is 
a d d i t i o n a l c o m p l a i n t . 

Conclusions 

336. T h e C o m m i s s i o n conc ludes , by n i n e t e e n vo tes to one , t h a t t h e r e 
has b e e n a v io la t ion of Ar t ic le 14 of t h e C o n v e n t i o n t a k e n in con junc t ion 
wi th Ar t ic le 8 of t h e C o n v e n t i o n a n d Ar t i c l e 1 of P ro toco l No . 1 by v i r t u e of 
d i s c r i m i n a t o r y t r e a t m e n t of G r e e k C y p r i o t s not r e s id ing in n o r t h e r n 
C y p r u s as r e g a r d s t he i r r igh t s to r e spec t for t he i r h o m e s a n d to t h e 
peacefu l e n j o y m e n t of t h e i r possess ions . 

337. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t it is not n e c e s s a r y 
to e x a m i n e w h e t h e r this d i s c r i m i n a t i o n also c o n s t i t u t e d i n h u m a n or 
d e g r a d i n g t r e a t m e n t w i th in t he m e a n i n g of Ar t ic le 3 of t h e C o n v e n t i o n . 

C h a p t e r 3 

Living conditions oj Greek Cypriots in northern Cyprus 

A. C o m p l a i n t s 

338 . T h e C o m m i s s i o n has dec l a r ed admis s ib l e t he following 
c o m p l a i n t s r e l a t i n g to t h e enc laved G r e e k C y p r i o t s : 

— t h a t t h e r e is a violation of Ar t ic le 2 of the C o n v e n t i o n by r e a s o n of 
d e n y i n g the p ro t ec t i on of life to p e r s o n s in u r g e n t n e e d of med ica l 
t r e a t m e n t ; 
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— t h a t t h e r e is a v io la t ion of Ar t i c l e 5 of t h e C o n v e n t i o n by r e a s o n of 
t h r e a t s to ind iv idua l G r e e k C y p r i o t s ' s ecu r i ty of pe r son a n d t h e a b s e n c e of 
official T u r k i s h ac t ion to p r e v e n t th i s ; 

— t h a t t h e r e is a v io la t ion of Ar t ic le 6 of t h e C o n v e n t i o n by v i r t u e of 
d e n y i n g a fair a n d publ ic h e a r i n g before a n i n d e p e n d e n t a n d i m p a r t i a l 
t r i b u n a l to G r e e k Cypr io t s whose civil r i g h t s have b e e n inf r inged; 

— t h a t t h e r e is a v io la t ion of Ar t ic le 8 of t h e C o n v e n t i o n by r e a s o n of 
i n t e r f e r e n c e wi th t h e r igh t to r e s p e c t for p r iva t e a n d family life, h o m e a n d 
c o r r e s p o n d e n c e ; 

— t h a t t h e r e is a v io la t ion of Ar t ic le 9 of t h e C o n v e n t i o n by r e a s o n of 
i n t e r f e r e n c e wi th f r eedom of re l ig ion; 

— t h a t t h e r e is a v io la t ion of Ar t i c l e 10 of t h e C o n v e n t i o n by r e a s o n of 
i n t e r f e r e n c e wi th t h e r igh t to receive a n d i m p a r t i n f o r m a t i o n a n d ideas ; 

— t h a t t h e r e is a v io la t ion of Ar t ic le 11 of t h e C o n v e n t i o n by r e a s o n of 
r e s t r i c t i o n s on f r e e d o m of a ssoc ia t ion , in p a r t i c u l a r b e t w e e n t h e va r ious 
g r o u p s of cnc laved p e r s o n s a n d b e t w e e n enc laved p e r s o n s a n d G r e e k 
C y p r i o t s in t h e g o v e r n m e n t - c o n t r o l l e d a r e a ; 

— t h a t t h e r e is a v io la t ion of Ar t ic le 13 of t he C o n v e n t i o n by r e a s o n of 
t h e fa i lure to p rov ide effective r e m e d i e s ; 

— t h a t t h e r e is a v io la t ion of Ar t ic le 14 of t he C o n v e n t i o n by r e a s o n of 
t h e fai lure to s ecu re C o n v e n t i o n r igh t s to G r e e k Cypr io t s w i t h o u t 
d i s c r i m i n a t i o n , t h e v io la t ion of t he se o c c u r r i n g on g r o u n d s of t he i r r a c e , 
re l ig ion , n a t i o n a l o r ig in o r s t a t u s as G r e e k C y p r i o t s o r M a r o n i t e s ; 

— t h a t t h e r e is a v io la t ion of Ar t ic le 1 of Pro tocol No . 1 by r e a s o n of t h e 
d e p r i v a t i o n of possess ions a n d i n t e r f e r e n c e w i t h t he peaceful e n j o y m e n t of 
possess ions ; 

— t h a t t h e r e is a v io la t ion of Ar t ic le 2 of Pro tocol No . 1 by r e a s o n of t h e 
d e n i a l of s e c o n d a r y e d u c a t i o n a n d d i s r e spec t for p a r e n t s ' r i g h t s to e n s u r e 
e d u c a t i o n in c o n f o r m i t y wi th t h e i r re l ig ious a n d ph i losophica l convic t ions . 

339. T h e C o m m i s s i o n has f u r t h e r d e c l a r e d admis s ib l e t he a p p l i c a n t 
G o v e r n m e n t ' s c o m p l a i n t t h a t , in r e spec t of t h e enc laved G r e e k Cy p r i o t s 
in t h e K a r p a s a r e a , t h e r e is a v io la t ion of Ar t i c l e 3 of t h e C o n v e n t i o n in 
t h a t , hav ing r e g a r d to the a d v a n c e d age of m a n y of t h e p e r s o n s c o n c e r n e d 
a n d t h e cons i s t en t p a t t e r n of a c t i on a g a i n s t t h e m , t h e c o m b i n a t i o n of 
r e s t r i c t i ons a n d p r e s s u r e p laced on t h e m w i t h a view to m a k i n g t h e m 
leave t h e a r e a , i nc lud ing the m e t h o d s of coerc ion used for this p u r p o s e , 
a m o u n t s to i n h u m a n and d e g r a d i n g t r e a t m e n t . 

D . O p i n i o n o f t h e C o m m i s s i o n 

430. T h e C o m m i s s i o n first recal ls t h a t in its 1976 r e p o r t c i t ed above it 
e x a m i n e d the s i t u a t i o n of t h e enc laved p e r s o n s in t h e l ight of Ar t ic le 5 of 



CASE OF CYPRUS v. TURKEY - REPORT OF THE COMMISSION 187 

t h e C o n v e n t i o n . T h e C o m m i s s i o n conc luded (in p a r a g r a p h s 235-36 of t h a t 
r e p o r t ) t h a t t h e r e s t r i c t i o n s app l ied to t h e m did not a m o u n t to a 
" d e p r i v a t i o n " of l iber ty wi th in t h e m e a n i n g of Ar t i c l e 5, b u t would r a t h e r 
fall w i th in t h e scope of Ar t i c l e 2 of P ro toco l N o . 4 , wh ich had not b e e n 
ra t i f ied by e i t h e r C y p r u s or T u r k e y . T h e 1976 r e p o r t f u r t h e r d e a l t w i th 
t he issue of t h e s e p a r a t i o n of famil ies b r o u g h t abou t by t h e refusal to 
al low d i sp laced p e r s o n s to r e t u r n to t h e i r h o m e s a n d family m e m b e r s in 
n o r t h e r n C y p r u s a n d conc luded t h a t it c o n s t i t u t e d a b r e a c h of Ar t ic le 8 of 
t h e C o n v e n t i o n (ibid., § 211) . T h i s conclus ion was co n f i rmed in t he 1983 
r e p o r t (ci ted above , p . 42, §§ 135-36). 

4 3 1 . In t h e p r e s e n t ca se , t h e C o m m i s s i o n is con f ron t ed wi th a wide 
n u m b e r of c o m p l a i n t s c o n c e r n i n g va r ious a spec t s of t he l iving cond i t i ons 
of t h e G r e e k Cypr io t s w h o have r e m a i n e d in n o r t h e r n C y p r u s , t h e 
a p p l i c a n t G o v e r n m e n t c l a i m i n g t h a t t h e s e should be e x a m i n e d 
s e p a r a t e l y u n d e r e a c h r e l e v a n t C o n v e n t i o n Ar t ic le a n d add i t iona l ly in a 
global pe r spec t ive u n d e r Ar t i c l e 3 of t he C o n v e n t i o n . T h e C o m m i s s i o n 
will in e s sence follow the a p p r o a c h s u g g e s t e d by the a p p l i c a n t 
G o v e r n m e n t by first d e a l i n g wi th t he m o r e specific c o m p l a i n t s , followed 
by a n e x a m i n a t i o n of w h e t h e r t he c o m b i n e d effect of t he i m p u g n e d 
m e a s u r e s on t he living cond i t i ons of t h e enc laved p e r s o n s a m o u n t s to a 
b r e a c h of t he C o n v e n t i o n . H o w e v e r , in t he p a r t i c u l a r c i r c u m s t a n c e s of 
t he case , t h e C o m m i s s i o n cons ide r s it a p p r o p r i a t e to cons ide r th i s 
q u e s t i o n no t only in the l ight of Ar t ic le 3 of t he C o n v e n t i o n , bu t a l so 
u n d e r Ar t ic les 8 a n d 14. In r e l a t i o n to each c o m p l a i n t , t h e C o m m i s s i o n 
m u s t a lso cons ide r w h e t h e r d o m e s t i c r e m e d i e s w e r e ava i lab le a n d have 
b e e n e x h a u s t e d (see p a r a g r a p h 126 above) , a n d finally, as t he last i t e m , 
t h e C o m m i s s i o n will e x a m i n e w h e t h e r a n d , if so, to w h a t e x t e n t t h e r e m a y 
have b e e n a fa i lure to p rov ide effective r e m e d i e s as r e q u i r e d by Ar t i c l e 13 
of t he C o n v e n t i o n . 

/. Separate examination of specific complaints 

(a) Article 2 o f the Convent ion 1 

432 . T h e app l i can t G o v e r n m e n t a l lege a v io la t ion of Ar t ic le 2 of t h e 
C o n v e n t i o n by v i r t u e of d e n y i n g p ro t ec t i on of t he r igh t t o life t o enc laved 
p e r s o n s in u r g e n t n e e d of med i ca l t r e a t m e n t . T h i s a l l ega t ion is c o n t e s t e d 
by t h e r e s p o n d e n t G o v e r n m e n t . 

4 3 3 . T h e C o m m i s s i o n cons ide r s t h a t t he r e s p o n d e n t S t a t e ' s 
r espons ib i l i ty u n d e r Ar t ic le 2 of the C o n v e n t i o n would i n d e e d be e n g a g e d 
if t h e a u t h o r i s a t i o n sys tem o p e r a t e d by i ts s u b o r d i n a t e local a d m i n 
i s t r a t i o n in n o r t h e r n C y p r u s c o n c e r n i n g m o v e m e n t s of G r e e k Cy p r i o t s 

1. For the text of Article 2 of the Convention, see paragraph 219 above. 
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for m e d i c a l p u r p o s e s had b e e n app l i ed in a m a n n e r e n d a n g e r i n g t he i r life 
a n d h e a l t h . H o w e v e r , t h e C o m m i s s i o n h a s found no ind ica t ion of an 
a d m i n i s t r a t i v e p rac t i ce d u r i n g t h e p e r i o d u n d e r c o n s i d e r a t i o n which 
could be said to have h a d such effects. T h e r e m a y have b e e n 
s h o r t c o m i n g s in indiv idual cases , b u t in g e n e r a l , access to med i ca l 
services , i nc lud ing hosp i t a l s in s o u t h e r n C y p r u s , has b e e n ava i lab le to 
t he p e r s o n s c o n c e r n e d . T h e C o m m i s s i o n also no tes t h a t a n a u t h o r i s a t i o n 
is no l onge r r e q u i r e d to see a doc to r in n o r t h e r n C y p r u s itself. As to t h e 
difficulty e n c o u n t e r e d by D r M o u t i r i s in a d m i n i s t e r i n g h u m a n i t a r i a n 
med ica l a s s i s t ance to t h e M a r o n i t e c o m m u n i t y , it was essen t i a l ly t h e 
r e su l t of his refusal to comply wi th an a d m i n i s t r a t i v e formal i ty . In a n y 
even t , a l t h o u g h his p a t i e n t s lost c o n s i d e r a b l e a d v a n t a g e s w h e n he was no 
l onge r a l lowed to p r ac t i c e , t h e y w e r e not left w i t h o u t any a l t e r n a t i v e 
med ica l facili t ies in t he i r n e i g h b o u r h o o d . T h e a p p l i c a n t G o v e r n m e n t ' s 
c o m p l a i n t as to t h e ex i s t ence of a n a d m i n i s t r a t i v e p r a c t i c e in v io la t ion of 
Ar t i c l e 2 of t h e C o n v e n t i o n h a s t h e r e f o r e not b e e n s u b s t a n t i a t e d . 

434. In view of th is finding, t he C o m m i s s i o n does not cons ide r it 
n e c e s s a r y to d i scuss w h e t h e r in r e l a t i on to th is c o m p l a i n t any d o m e s t i c 
r e m e d i e s which m i g h t have b e e n ava i lab le in t he " T R N C " have b e e n 
e x h a u s t e d . 

Conclusion 

435 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no v io la t ion of Ar t ic le 2 of t he 
C o n v e n t i o n by v i r t u e of d e n y i n g access to med ica l services t o G r e e k 
C ypr io t s and M a r o n i t e s l iving in n o r t h e r n C y p r u s . 

(b) Article 5 of the Convent ion' 

436. T h e a p p l i c a n t G o v e r n m e n t a l lege a v io la t ion of Ar t ic le 5 of t h e 
C o n v e n t i o n by r e a s o n of t h r e a t s to ind iv idua l G r e e k C y p r i o t s ' s ecu r i ty of 
p e r s o n a n d of t he a b s e n c e of official ac t ion to p r e v e n t th i s . T h e r e s p o n d e n t 
G o v e r n m e n t have not c o m m e n t e d on th is c o m p l a i n t . 

437 . T h e C o m m i s s i o n reca l l s i ts finding in the 1976 r e p o r t t h a t t h e 
s i t u a t i o n of e n c l a v e m e n t docs not as such a m o u n t to a d e p r i v a t i o n of 
l iber ty wi th in t h e m e a n i n g of Ar t ic le 5 (see p a r a g r a p h 430 above) . It 
no t e s t h e a p p l i c a n t G o v e r n m e n t ' s a d m i s s i o n t h a t t h e r e have b e e n no 
cases of a c t u a l d e t e n t i o n of enc laved G r e e k Cy p r i o t s d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n . Nor have t h e a l l ega t i ons of t h r e a t s to t he secur i ty of 
p e r s o n b e e n s u b s t a n t i a t e d . T h e q u e s t i o n of e x h a u s t i o n of d o m e s t i c 
r e m e d i e s does not a r i se in t h e s e c i r c u m s t a n c e s . 

1. For the text of Article 5 of the Convention, sec paragraph 197 above. 
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Conclusion 

4 3 8 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e has b e e n no viola t ion of Ar t ic le 5 of t h e 
C o n v e n t i o n in r e s p e c t of G r e e k C y p r i o t s l iving in n o r t h e r n C y p r u s . 

(c) Article 6 of the Convent ion 

439 . T h e app l i can t G o v e r n m e n t c o m p l a i n t h a t Ar t i c l e 6 of t h e 
C o n v e n t i o n is b e i n g v io la ted by w i t h h o l d i n g a fair a n d publ ic h e a r i n g by 
a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l to G r e e k Cy p r i o t s l iving in 
n o r t h e r n C y p r u s whose civil r i g h t s have b e e n inf r inged . T h e r e s p o n d e n t 
G o v e r n m e n t c l a im t h a t a n effective cour t sy s t em exis t s in n o r t h e r n 
C y p r u s to which G r e e k Cypr io t s also have access . 

440 . T h e r e l e v a n t p a r t s of Ar t i c l e 6 § 1 of t he C o n v e n t i o n r e a d as 
follows: 

"In the determinat ion of his civil rights and obligations everyone is entitled to a fair 
and public hearing ... by an independent and impartial tribunal established by law. ..." 

4 4 1 . T h e C o m m i s s i o n first no tes t he w i d e s p r e a d r e l u c t a n c e a m o n g 
G r e e k C ypr io t s living in n o r t h e r n C y p r u s to s u b m i t cases to " T R N C " 
c o u r t s . Acco rd ing to the r e s p o n d e n t G o v e r n m e n t , not a s ingle civil case 
has b e e n i n s t i t u t e d before t hose c o u r t s s ince t he i n t r o d u c t i o n of t h e 
p r e s e n t app l i ca t i on wi th t he C o m m i s s i o n . In view of this fact , t he 
q u e s t i o n m a y a r i se w h e t h e r t h e d o m e s t i c r e m e d i e s have b e e n e x h a u s t e d 
in r e l a t i on to th is c o m p l a i n t , as r e q u i r e d by Ar t ic le 26 of t he C o n v e n t i o n . 
T h e C o m m i s s i o n no t e s howeve r t h a t , a t leas t in s o m e cases , cou r t ac t ions 
h a d b e e n b r o u g h t ea r l i e r a n d t h a t it is a l l eged , h a v i n g r e g a r d to t h e 
m a n n e r in which t h e y w e r e d e a l t w i th , t h a t t h e r e is a p rac t i ce of d e n y i n g 
access to t he c o u r t s a n d fair p r o c e e d i n g s to G r e e k C y p r i o t s l iving in 
n o r t h e r n C y p r u s . If th i s is t h e case , t he p e r s o n s c o n c e r n e d would be 
re l ieved f rom e x h a u s t i n g r e m e d i e s t h r o u g h the i n s t i t u t i o n of f u r t h e r 
p r o c e e d i n g s . In t h e s e c i r c u m s t a n c e s , t he C o m m i s s i o n cons ide r s t h a t it is 
r e q u i r e d to dea l w i th t h e s u b s t a n c e of t h e q u e s t i o n w h e t h e r or not t h e r e 
exis ts a p rac t i ce of t h e " T R N C " c o u r t s , as a l l eged by the a p p l i c a n t 
G o v e r n m e n t . 

442 . H o w e v e r , t he facts found by t h e C o m m i s s i o n show t h a t G r e e k 
C ypr io t s l iving in n o r t h e r n C y p r u s a r e no t p r e v e n t e d from b r i n g i n g civil 
ac t ions in t hose c o u r t s . In p a r t i c u l a r , t h e r e a r e no cou r t dec is ions d e n y i n g 
locus standi to r e s i d e n t G r e e k Cypr io t s on t h e g r o u n d of t h e i r specia l s t a t u s . 
It m a y be t h a t in c e r t a i n cases t h e app l i cab le s u b s t a n t i v e law of t h e 
" T R N C " would not s u p p o r t a civil c l a im which t h e y m i g h t wish to pu t 
forward , such as a c la im t h a t t h e y be a l lowed to b e q u e a t h or t r a n s f e r 
t h e i r p r o p e r t y to G r e e k Cypr io t s l iving in s o u t h e r n C y p r u s . W h i l e t h e 
ex i s t ence of such laws m i g h t ra i se i s sues u n d e r o t h e r provis ions of t he 
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C o n v e n t i o n , Ar t ic le 6 c a n n o t be re l ied on in th i s c o n t e x t , hav ing r e g a r d to 
t h e cons i s t en t case- law of t h e C o n v e n t i o n o r g a n s a c c o r d i n g to which th is 
provis ion does not p u r p o r t to r e g u l a t e t h e c o n t e n t of t h e s u b s t a n t i v e law of 
t h e H i g h C o n t r a c t i n g P a r t i e s (see Dyer v. the United Kingdom, no . 10475/83, 
C o m m i s s i o n dec i s ion of 9 O c t o b e r 1984, D R 39, pp . 251 e t seq. , a n d the 
s u b s e q u e n t case- law of t h e C o m m i s s i o n , for e x a m p l e , H. v. Norway, 
no . 17004/90, dec is ion of 19 M a y 1992, D R 73, p . 170; see a lso Eu r . C o u r t 
H R , Skdrby v. Sweden, j u d g m e n t of 28 J u n e 1990, Ser ies A no. 180-B, p . 36, 
§ 27) . Also, it h a s no t b e e n shown t h a t t h e " T R N C " c o u r t s would d e n y 
ju r i sd ic t ion in such cases r a t h e r t h a n re jec t t h e c la im on t h e bas is of t h e 
laws which t h e y a r e r e q u i r e d to apply. Accord ing ly , il has not b e e n m a d e 
ou t t h a t t h e r e is a p rac t i ce in t h e " T R N C " of d e n y i n g G r e e k Cy p r i o t s 
r e s i d i n g in t h e " T R N C " access to cou r t for t h e p u r p o s e of b r i n g i n g civil 
ac t ions . 

4 4 3 . T h e r e r e m a i n s t he q u e s t i o n w h e t h e r t h e " T R N C " cou r t s fulfil t he 
r e q u i r e m e n t s of Ar t i c l e 6, t h a t is t o say, w h e t h e r t h e y can be cons ide r ed as 
" i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l s e s t a b l i s h e d by law". T h e a p p l i c a n t 
G o v e r n m e n t c la im t h a t , d u e t o t he fact t h a t t h e y o p e r a t e in t h e 
f r a m e w o r k of a " lega l s y s t e m " which as a whole is i l legal from t h e po in t 
of view of i n t e r n a t i o n a l law a n d m o r e o v e r d i s c r i m i n a t o r y , t h e s e c o u r t s 
c a n n o t be " i n d e p e n d e n t " a n d " i m p a r t i a l " vis-d-vis G r e e k Cypr io t s , a n d 
t h a t T u r k e y , a l t h o u g h r e spons ib l e u n d e r t he C o n v e n t i o n for its 
s u b o r d i n a t e local a d m i n i s t r a t i o n in n o r t h e r n C y p r u s , c a n n o t in p r inc ip le 
d i s c h a r g e its d u t i e s a r i s i ng u n d e r , inter alia, Ar t i c l e 6 of t h e C o n v e n t i o n by 
t h e c r e a t i o n of i l legal i n s t i t u t i o n s such as t h e " c o u r t s " in q u e s t i o n (see 
p a r a g r a p h 115 above ) . T h e r e s p o n d e n t G o v e r n m e n t , on t h e o t h e r h a n d , 
c la im t h a t t h e j ud i c i a l sy s t em set u p in t h e " T R N C " prov ides a d e q u a t e 
a n d effective i n s t i t u t i ona l g u a r a n t e e s , t he i n d e p e n d e n c e of t h e c o u r t s , 
wh ich a r e a lso i m p a r t i a l , b e i n g g u a r a n t e e d by the " T R N C C o n s t i t u t i o n " . 

444 . T h e C o m m i s s i o n no t e s t h a t t h e " T R N C C o n s t i t u t i o n " 
g u a r a n t e e s t h e i n d e p e n d e n c e of t he c o u r t s a n d t h a t , i n d e e d , t h e r e is 
n o t h i n g in t h e i n s t i t u t i o n a l f r a m e w o r k w i th in t he legal sys t em of t h e 
" T R N C " as d e s c r i b e d by the r e s p o n d e n t G o v e r n m e n t wh ich is l ikely to 
cas t d o u b t on t he i n d e p e n d e n c e a n d "ob jec t ive" i m p a r t i a l i t y of t h e civil 
c o u r t s . In p a r t i c u l a r , t h e r e a r e no specia l a r r a n g e m e n t s or p r o c e d u r e s 
w h e n t h e y d e a l w i t h cases of r e s i d e n t G r e e k C y p r i o t s . T h e j u d g e s ' 
" sub jec t ive" i m p a r t i a l i t y m u s t be p r e s u m e d un less t h e r e is p roof of 
c o n c r e t e i n s t a n c e s of b ias , wh ich is l ack ing in t he p r e s e n t case d u e to t h e 
a b s e n c e of any p r o c e e d i n g s d u r i n g t h e pe r iod u n d e r c o n s i d e r a t i o n . 
M o r e o v e r , t h e fact t h a t in t h e pas t a n u m b e r of ac t ions have b e e n 
successful does not s u p p o r t t h e p ropos i t i on t h a t t h e r e is a g e n e r a l 
a t t i t u d e of bias a g a i n s t r e s i d e n t G r e e k C y p r i o t s a m o n g " T R N C " judges . 

445 . In t h e C o m m i s s i o n ' s op in ion , t h e c ruc ia l i ssue as r e g a r d s t h e 
con fo rmi ty of the " T R N C " c o u r t s w i th t h e r e q u i r e m e n t s of Ar t ic le 6 is 
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t h e r e f o r e w h e t h e r t h e y c a n be c o n s i d e r e d as " e s t a b l i s h e d by law" wi th in 
t h e m e a n i n g of t h a t provis ion. T h e r e is no d o u b t t h a t t hey have a 
sufficient legal bas is w i th in t h e c o n s t i t u t i o n a l a n d legal s y s t e m of t h e 
" T R N C " , b u t t he lawfulness of t h a t legal sy s t em in t e r m s of g e n e r a l 
i n t e r n a t i o n a l law a n d specific t r e a t y ob l iga t ions i n c u r r e d by T u r k e y at 
t he t i m e of t h e c r e a t i o n of a n i n d e p e n d e n t Cypr io t S t a t e is o p e n to 
d o u b t . T h e a n s w e r to t he above q u e s t i o n t h e r e f o r e d e p e n d s on w h e t h e r 
t he r e q u i r e m e n t in Ar t i c l e 6 t h a t c o u r t s m u s t be " e s t a b l i s h e d by l aw" h a s 
to be i n t e r p r e t e d as r e f e r r i n g only to t h e d o m e s t i c legal bas is of t h e 
j u d i c i a l sy s t em in any given t e r r i t o r y or w h e t h e r lawfulness u n d e r 
i n t e r n a t i o n a l law m u s t a lso be t a k e n in to accoun t . 

446 . T h e C o m m i s s i o n is of t h e op in ion t h a t t he words " e s t a b l i s h e d by 
law" in Ar t ic le 6 § 1 of t h e C o n v e n t i o n m u s t be u n d e r s t o o d as r e f e r r i n g 
essen t ia l ly to t h e d o m e s t i c legal basis of t h e jud ic i a l sy s t em. It finds 
s u p p o r t for th i s view in t h e Advisory O p i n i o n of t he I n t e r n a t i o n a l C o u r t 
of J u s t i c e in t h e N a m i b i a case (1971 ICJ R e p o r t s 16, p . 56, § 125), to which 
r e fe rence h a s a lso b e e n m a d e in Loizidou ( m e r i t s ) ( j u d g m e n t c i ted above , 
p. 2 2 3 1 , § 45) , a n d a c c o r d i n g to which , in a s i t u a t i o n c o m p a r a b l e to t h a t of 
t h e " T R N C " , i n t e r n a t i o n a l law recogn ises t h e " l e g i t i m a c y of c e r t a i n legal 
a r r a n g e m e n t s a n d t r a n s a c t i o n s ... t he effects of wh ich c a n be ignored only 
to t he d e t r i m e n t of the i n h a b i t a n t s of t h e [ t j e r r i t o ry" . T h i s s e e m s to imply-
t h a t , a t leas t w i t h i n the l imi t s of t h e appl icabi l i ty of t h a t p r inc ip le , t he 
i n s t i t u t i ons before which such t r a n s a c t i o n s a r e be ing m a d e , i nc lud ing the 
c o u r t s , m u s t a lso be r ecogn i sed as b e i n g l e g i t i m a t e from t h e point of view 
oí i n t e r n a t i o n a l law. I n d e e d , it benef i t s t h e i n h a b i t a n t s of t he t e r r i t o r y in 
q u e s t i o n if t h e y c a n a s s e r t t h e i r civil r i g h t s in t he c o u r t s . W h i l e it is t r u e 
t h a t foreign c o u r t s do not a lways r ecogn i se t h e dec is ions of t he " T R N C " 
c o u r t s , th is is not a un ive r sa l p r a c t i c e which i n t e r n a t i o n a l law r e q u i r e s to 
be followed w i t h o u t any excep t ion . I n d e e d , t h e r e m a y be a r e a s of l aw in 
which the dec is ions of t h e s e c o u r t s a r e g iven , a n d a r e r e q u i r e d to be given, 
effect ou t s ide t he " T R N C " t e r r i t o ry . 

447 . T h e C o m m i s s i o n f u r t h e r reca l l s its r e p o r t in Chrysostomos and 
Papachrysostomou (ci ted above , p . 35, § 152, a n d p . 38 , § 169) w h e r e it 
found, in t h e con t ex t of Ar t ic le 5 of t he C o n v e n t i o n , t h a t t he 
r e q u i r e m e n t of " l awfu lness" re fe r s e s sen t i a l ly to n a t i o n a l law a n d t h a t , 
as r e g a r d s t he legal basis of t h e a p p l i c a n t s ' d e t e n t i o n a n d the 
p r o c e e d i n g s a g a i n s t t h e m , t h e j ud i c i a l s y s t e m in n o r t h e r n C y p r u s was 
b a s e d on t h e Eng l i sh sys t em of p r o c e d u r e a n d ev idence as it s tood for t he 
whole of C y p r u s in 1963. W h i l e t h e C o m m i s s i o n c a n n o t u p h o l d t h e 
conclus ion d r a w n in t h a t s a m e r e p o r t , n a m e l y t h a t p r o c e e d i n g s before 
t h e " T R N C " c o u r t s c a n n o t be i m p u t e d to T u r k e y (ibid., § 170), it still 
cons ide r s t h a t its f indings a b o u t the j ud i c i a l sy s t em of n o r t h e r n C y p r u s 
w e r e essen t i a l ly co r rec t a n d a r e t r a n s p o s a b l e to t h e a r e a of Ar t i c l e 6 
w h e r e civil cou r t p r o c e e d i n g s a r e c o n c e r n e d . It no t e s in p a r t i c u l a r t h a t 
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t h e o r d i n a r y c o u r t s ca l led u p o n to dea l w i t h civil cases , while formal ly 
e s t ab l i shed by T u r k i s h - C y p r i o t l eg i s la t ion i n t r o d u c e d a f te r t h e ev en t s of 
1974, a r e in s u b s t a n c e b a s e d on the Ang lo -Saxon t r a d i t i o n of j u d i c i a l 
o r g a n i s a t i o n . T h u s , they a r e not e s sen t i a l ly d i f ferent from the c o u r t s 
previous ly o p e r a t i n g in t he a r e a c o n c e r n e d a n d from those which exis t in 
t h e s o u t h e r n p a r t of C y p r u s . 

Conclusion 

448 . T h e C o m m i s s i o n c o n c l u d e s , by s e v e n t e e n vo tes to t h r e e , t h a t 
d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n t h e r e has b e e n no v io la t ion of 
Ar t ic le 6 of t he C o n v e n t i o n in r e spec t of G r e e k Cy p r i o t s l iving in 
n o r t h e r n C y p r u s . 

(d) Article 9 o f the Convent ion 

449 . T h e a p p l i c a n t G o v e r n m e n t a l l ege t h a t t h e r e is a v io la t ion of 
Ar t ic le 9 of t h e C o n v e n t i o n by r e a s o n of i n t e r f e r e n c e wi th t he enc laved 
G r e e k C y p r i o t s ' f r e edom to man i f e s t t h e i r re l ig ion . T h e y point ou t t h a t 
only four c h u r c h e s r e m a i n open , t h e o t h e r s hav ing b e e n conf i sca ted a n d 
c o n v e r t e d to o t h e r u s e ; t h a t t h e r e is only o n e pr ies t for t h e whole K a r p a s 
a r e a , as the a u t h o r i t i e s do not a g r e e to t h e a p p o i n t m e n t of f u r t h e r p r i e s t s ; 
t h a t t h e r e a r e r e s t r i c t i o n s on the n u m b e r of re l ig ious services a t t h e 
Apos tó los A n d r e a s M o n a s t e r y a n d on access to t h a t m o n a s t e r y ; a n d 
finally t h a t t h e r e a r e r e s t r i c t i ons on a t t e n d a n c e a t re l ig ious funera l s a n d 
on the c i r cu la t ion of school-books wi th a re l ig ious c o n t e n t . T h e r e s p o n d e n t 
G o v e r n m e n t c o n t e s t t he se a l l ega t i ons a n d s u b m i t t h a t t he G r e e k C y p r i o t s 
l iving in n o r t h e r n C y p r u s enjoy full f r eedom of wor sh ip . 

450 . Ar t ic le 9 oí t he C o n v e n t i o n r e a d s as follows: 

" 1 . Everyone has the right lo freedom of thought, conscience and religion; this right 
includes freedom lo change his religion or belief and freedom, ei ther alone or in 
community with others and in public or private, to manifest his religion or belief, in 
worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democrat ic society in the 
interests of public safety, lor the protection of public order, health or morals, or for the 
protection of the rights and freedoms of others ." 

4 5 1 . T h e C o m m i s s i o n will l imit its e x a m i n a t i o n to t h e q u e s t i o n of t h e 
exe rc i se of t h e r igh t to f r eedom of re l ig ion by the G r e e k Cy p r i o t s still 
l iving in n o r t h e r n C y p r u s . It is not c o n c e r n e d h e r e wi th t he t a k i n g of 
c h u r c h p r o p e r t y in those p a r t s of n o r t h e r n C y p r u s w h e r e t h e r e a r e n o 
longer any G r e e k C y p r i o t s , th is b e i n g a q u e s t i o n which h a s a l r e a d y b e e n 
c o n s i d e r e d in t he con t ex t of Ar t ic le 1 of Pro tocol N o . 1 (see C h a p t e r 2 
above) . 
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452. T h e C o m m i s s i o n no t e s t h a t in t h e K a r p a s vi l lages w h e r e G r e e k 
Cypr io t s live t h e c h u r c h e s a r e still o p e r a t i n g a n d t h a t t h e r e is no ev idence 
of i n t e r f e r e n c e w i t h re l ig ious w o r s h i p as such , a l t h o u g h t h e c o n d u c t of 
re l ig ious c e r e m o n i e s is m a d e difficult by t h e fact t h a t t h e r e is only o n e 
p r ies t for t h e whole a r e a a n d t h a t , at l eas t un t i l r ecen t ly , t h e r e have b e e n 
r e s t r i c t i ons on access to t h e mos t i m p o r t a n t re l ig ious c e n t r e of t h a t a r e a , 
t he Apos tó los A n d r e a s M o n a s t e r y . T h e a p p o i n t m e n t of f u r t h e r p r i e s t s has 
not b e e n a p p r o v e d by the a u t h o r i t i e s , bu t t h e r e is a p p a r e n t l y no 
a d m i n i s t r a t i v e decis ion on th i s q u e s t i o n which could have b e e n 
cha l l enged t h r o u g h any r e m e d y avai lab le in t he " T R N C " . Nor does it 
a p p e a r tha t t h e r e would have b e e n a n y effective r e m e d i e s aga ins t t h e 
r e s t r i c t i ons app l ied in r e spec t of access to t he m o n a s t e r y . T h e 
C o m m i s s i o n m u s t t he r e fo r e d e a l wi th t he m e r i t s of t h e above c o m p l a i n t s 
u n d e r Ar t ic le 9 of t h e C o n v e n t i o n . 

453 . T h e C o m m i s s i o n finds t h a t t h e m e a s u r e s c o m p l a i n e d of a r e no t 
only t h e r e su l t of t h e T u r k i s h - C y p r i o l a u t h o r i t i e s ' g e n e r a l policy in t h e 
a r e a of f r eedom of m o v e m e n t , bu t a lso c o n s t i t u t e a specific r e s t r i c t i o n on 
t h e re l ig ious life of G r e e k Cypr io t s l iving in t he n o r t h e r n p a r t of C y p r u s . 
T h e y p r e v e n t t h e o r g a n i s a t i o n of G r e e k O r t h o d o x re l ig ious c e r e m o n i e s in 
a n o r m a l a n d r e g u l a r m a n n e r a n d t h u s a m o u n t to a n i n t e r f e r e n c e wi th t he 
exerc i se of t h e r e s i d e n t G r e e k C y p r i o t s ' f r e edom of re l ig ion , which c a n n o t 
be jus t i f i ed u n d e r p a r a g r a p h 2 of Ar t ic le 9. I n d e e d , it h a s not b e e n shown 
t h a t t he se m e a s u r e s have a sufficient legal bas i s or t h a t t hey a r e n e c e s s a r y 
in a d e m o c r a t i c society for any of t he l e g i t i m a t e p u r p o s e s e n u m e r a t e d in 
t h a t provis ion. 

Conclusion 

454. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e per iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s been a v io la t ion of Ar t ic le 9 of t h e 
C o n v e n t i o n in r e spec t of G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s . 

(e) Article 10 of the Convent ion 

455 . T h e app l i can t G o v e r n m e n t a l lege a v io la t ion of Ar t i c l e 10 of t he 
C o n v e n t i o n by r e a s o n of i n t e r f e r e n c e wi th t h e r igh t of G r e e k Cy p r i o t s 
l iving in n o r t h e r n C y p r u s to receive a n d i m p a r t i n f o r m a t i o n a n d ideas . 
T h e y compla in in p a r t i c u l a r a b o u t t h e p r o h i b i t i o n on t h e i m p o r t a t i o n 
a n d c i r cu la t ion of G r e e k - C y p r i o t (or o t h e r G r e e k l a n g u a g e ) n e w s p a p e r s 
a n d books , t he c e n s o r s h i p of school-books a n d the p roh ib i t i on on 
rece iv ing te levis ion a n d r ad io b r o a d c a s t s from the g o v e r n m e n t - c o n t r o l l e d 
a r e a . T h e r e s p o n d e n t G o v e r n m e n t c o n t e s t t h e s e a l l e g a t i o n s , c l a i m i n g 
t h a t t h e r e a r e no r e s t r i c t i ons on the i m p o r t a t i o n of G r e e k - C y p r i o t 
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n e w s p a p e r s or on t h e r e c e p t i o n of b r o a d c a s t s a n d t h a t , as r e g a r d s books — 
i n c l u d i n g school-books - only p r o p a g a n d a m a t e r i a l is p r o h i b i t e d . 

456 . Ar t ic le 10 of the C o n v e n t i o n r e a d s as follows: 

" 1 . Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authori ty and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democrat ic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputat ion or rights of others, 
for preventing the disclosure of information received in confidence, or for maintaining 
the authori ty and impartiality of the judiciary." 

457 . T h e C o m m i s s i o n finds t h a t it has not b e e n s u b s t a n t i a t e d t h a t 
d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n r e s t r i c t i o n s on the i m p o r t a t i o n of 
n e w s p a p e r s a n d on t h e r e c e p t i o n of r ad io a n d te levis ion b r o a d c a s t s w e r e 
app l i ed as a l l eged . It n o t e s , however , t h e a b s e n c e of a d i s t r i b u t i o n sys t em 
for G r e e k - C y p r i o t n e w s p a p e r s in t h e K a r p a s a r e a itself. In this c o n t e x t , it 
cons ide r s t h a t , whi le Ar t ic le 10 does not g u a r a n t e e t h e avai lab i l i ty of a 
p a r t i c u l a r d i s t r i b u t i o n sys t em for p ress p r o d u c t s , t h e re fusa l to al low a n y 
p r a c t i c a b l e so lu t ion for t he i r d i s t r i b u t i o n to i n t e r e s t e d p e r s o n s in a given 
a r e a could in fact be seen as a n i n t e r f e r e n c e wi th t h e i r r i gh t to receive 
i n f o r m a t i o n a n d ideas . H o w e v e r , in t he p r e s e n t case t h e C o m m i s s i o n has 
no t b e e n i n f o r m e d a b o u t any c o n c r e t e a t t e m p t s for s e t t i n g u p a r e g u l a r 
d i s t r i b u t i o n sys t em for the G r e e k - C y p r i o t p r e s s in t h e K a r p a s a r e a or of 
a d m i n i s t r a t i v e m e a s u r e s p r e v e n t i n g t he e s t a b l i s h m e n t of such a s y s t e m . 
N o r is it e s t ab l i shed t h a t no effective r e m e d i e s would have b e e n ava i l ab le 
in t h e " T R N C " a g a i n s t such re fusa l . It follows t h a t a v io la t ion of Ar t ic le 10 
h a s not b e e n s u b s t a n t i a t e d in th i s r e spec t . 

458 . As to t h e f u r t h e r c o m p l a i n t s c o n c e r n i n g access of G r e e k Cy p r i o t s 
l iving in n o r t h e r n C y p r u s to G r e e k - C y p r i o t or G r e e k - l a n g u a g e books , t h e 
C o m m i s s i o n h a s found no sufficient ev idence t h a t d u r i n g t h e pe r iod u n d e r 
c o n s i d e r a t i o n a n a d m i n i s t r a t i v e p r a c t i c e was app l i ed involving a g e n e r a l 
p r o h i b i t i o n on t h e i m p o r t a t i o n or possess ion of such books . H o w e v e r , a 
v e t t i n g p r o c e d u r e h a s b e e n app l i ed t o school-books p rov ided by the 
a p p l i c a n t G o v e r n m e n t to t h e G r e e k - C y p r i o t schools in n o r t h e r n C y p r u s . 
T h e p r o c e d u r e h a s b e e n a c c e p t e d by t h e a p p l i c a n t G o v e r n m e n t in t h e 
c o n t e x t of conf idence -bu i ld ing m e a s u r e s s u g g e s t e d by U N F I C Y P a n d 
t h e r e w e r e a p p a r e n t l y no r e m e d i e s for those c o n c e r n e d ( t h e t e a c h e r s of 
t h e school a n d t h e p a r e n t s of t h e schoo lch i ld ren ) to c o n t e s t i ts o u t c o m e . 
T h e p r o c e d u r e involved a u n i l a t e r a l con t ro l of t he c o n t e n t s of t he school-
books in q u e s t i o n by t h e T u r k i s h - C y p r i o t a u t h o r i t i e s wh ich in a s ignif icant 
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n u m b e r of cases ob jec ted to t h e i r d i s t r i b u t i o n on t h e g r o u n d t h a t t h e y 
w e r e c a p a b l e of e n g e n d e r i n g hos t i l i ty b e t w e e n t h e e t h n i c c o m m u n i t i e s . 
In t h e s e c i r c u m s t a n c e s , t h e m e a s u r e s t a k e n a r e i m p u t a b l e to T u r k e y ' s 
s u b o r d i n a t e local a d m i n i s t r a t i o n in n o r t h e r n C y p r u s . 

459. T h e C o m m i s s i o n no t e s from t h e lists a t t a c h e d to t h e w r i t t e n 
s t a t e m e n t of M r T o u m a z o s (see p a r a g r a p h 380 of t h e r e p o r t ) a n d the 
t e s t i m o n y of M r L a o u t a r i s (see p a r a g r a p h 394 of t h e r e p o r t ) t h a t 
ob jec t ions w e r e ra i sed by the T u r k i s h - C y p r i o t a u t h o r i t i e s to a 
c o n s i d e r a b l e n u m b e r of school-books s u b m i t t e d to t h e m . T h u s , of t h e 152 
books s u b m i t t e d for t he school yea r 1996/97 only 84 w e r e a p p r o v e d a n d 
could be de l i ve red to t h e schools . T h e s t a t e m e n t of M r L a o u t a r i s 
apparently r e f e r r e d to t h e school y e a r 1997/98, w h e n only 102 ou t of 148 
p roposed books w e r e a l lowed. T h o s e c e n s o r e d or r e j ec t ed c o n c e r n e d 
sub jec t s such as G r e e k l a n g u a g e , Eng l i sh , h is tory , g e o g r a p h y , re l ig ion, 
civics, sc ience , m a t h e m a t i c s a n d mus i c . It m a y be t h a t in th is c a t e g o r y 
t h e r e was m a t e r i a l t h a t i n d i c a t e d t he a p p l i c a n t G o v e r n m e n t ' s view of t he 
h i s to ry a n d c u l t u r e of t h e i s land of C y p r u s . If so, it would be for t h e 
r e s p o n d e n t G o v e r n m e n t to show t h a t t h e u n d i s p u t e d c e n s o r s h i p or 
b lock ing of t h e books was d o n e "in a c c o r d a n c e wi th t he law" a n d p u r s u e d 
a l e g i t i m a t e a i m , such as t h e p r e v e n t i o n of d i s o r d e r . It wou ld t h e n be (or 
t h e r e s p o n d e n t G o v e r n m e n t to show t h a t t he c e n s o r s h i p m e a s u r e s w e r e 
n e c e s s a r y in a d e m o c r a t i c society, in o t h e r words t h a t t h e y c o r r e s p o n d e d 
to a p r e s s i n g social need ; a n d t h a t t h e m e a s u r e s - i nc lud ing the d e g r e e of 
c e n s o r s h i p - w e r e not d i s p r o p o r t i o n a t e to t h e a i m p u r s u e d . N o n e of this 
h a s b e e n d o n e . M o r e o v e r , it is a l m o s t imposs ib le to i m a g i n e c i r c u m s t a n c e s 
in which r ecogn i sed school-books for use a t p r i m a r y level on m a t h e m a t i c s , 
sc ience or C h r i s t i a n i t y would pose such a t h r e a t to pub l ic o r d e r t h a t 
c e n s o r s h i p would be jus t i f i ed u n d e r p a r a g r a p h 2 of Ar t i c l e 10. C e r t a i n l y , 
t he r e s p o n d e n t G o v e r n m e n t have not p rov ided such r eco rds a n d 
jus t i f i ca t ion for t he i r a c t i ons as would e n a b l e t he C o n v e n t i o n i n s t i t u t i o n s 
to assess w h e t h e r the r e a s o n s given by the n a t i o n a l a u t h o r i t i e s a r e 
" r e l e v a n t a n d suff ic ient" (see T h e S u n d a y T i m e s v. the United Kingdom 
(no. / / . j u d g m e n t of 26 Apr i l 1979, Se r i e s A no. 30, p . 38 , § 62) . In t h e s e 
c i r c u m s t a n c e s , t h e r e h a s b e e n a v io la t ion of Ar t i c l e 10 w i t h r e g a r d t o t h e 
school-books . 

Conclusion 

460. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a v io la t ion of Ar t ic le 10 of t h e 
C o n v e n t i o n in r e spec t of G r e e k Cypr io t s living in n o r t h e r n C y p r u s in 
t h a t school-books d e s t i n e d for use in t he i r p r i m a r y schools w e r e 
sub jec ted to excessive m e a s u r e s of c e n s o r s h i p . 
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(f) Article 11 of the Convent ion 

4 6 1 . T h e a p p l i c a n t G o v e r n m e n t a l lege t h a t t h e r e is a v io la t ion of 
Ar t ic le 11 of t h e C o n v e n t i o n by r e a s o n of r e s t r i c t i ons on f r eedom of 
a ssoc ia t ion , in p a r t i c u l a r b e t w e e n the va r ious g r o u p s of enc laved p e r s o n s 
a n d b e t w e e n enc laved p e r s o n s a n d G r e e k Cyp r i o t s in t h e g o v e r n m e n t -
con t ro l l ed a r e a . T h e r e s p o n d e n t G o v e r n m e n t con te s t th is , a r g u i n g t h a t 
whi le t he Law on Assoc ia t ions in force in t he " T R N C " , a d o p t e d by t h e 
Turkish C o m m u n a l C h a m b e r before 1963, is l imi ted to a s soc ia t ions of 

T u r k i s h C v p r i o t s , t h e r e is n o t h i n g in t he laws of t h e " T R N C " which 
would p r e v e n t t he f o r m a t i o n or j o i n i n g of a s soc ia t ions by G r e e k Cy p r i o t s 
l iving in n o r t h e r n C y p r u s . T h e ) a lso c la im t h a t any m e a s u r e s r e s t r i c t i n g 
t h e i r f r eedom of a s soc ia t ion could be c h a l l e n g e d in t h e " T R N C " c o u r t s . 

462. Ar t i c l e 1 1 of t h e C o n v e n t i o n r e a d s as follows: 

" 1 . Everyone has the right to freedom of peaceful assemblv and to freedom of 
association with others, including the right to form and to join trade unions for the 
protection of his interests. 

2. No restrictions shall he placed on the exercise of these rights other than such as 
are prescribed by law and are necessary in a democratic society in the interests of 
national security or public safety, for the prevention of disorder or crime, for the 
protection of health or morals or for the protection of the rights and freedoms of 
others . This Article shall not prevent the imposition of lawful restrictions on the 
exercise of these rights by members of the a rmed forces, of the police or of the 
administrat ion of the State ." 

4 6 3 . T h e C o m m i s s i o n no t e s t h a t t he app l i can t G o v e r n m e n t ' s 
a l l e g a t i o n s , as set ou t in t h e p a r t i c u l a r s of t h e p r e s e n t app l i ca t i on , s e e m 
to be based on a concep t of " a s s o c i a t i o n " in t he sense of t h e m e r e 
possibi l i ty for peop le to c o m e t o g e t h e r , w i t h o u t necessa r i ly do ing so in 
a n y o r g a n i s e d form. It is c l ea r t h a t the r e s t r i c t i ons on the m o v e m e n t of 
enc laved G r e e k C y p r i o t s ( and p e r s o n s w i sh ing to visit t h e m ) lead to a 
d e g r e e of i sola t ion a n d i n t e r r u p t i o n of m a n y social c o n t a c t s . Howeve r , in 
t h e C o m m i s s i o n ' s view Ar t ic le 11 of t he C o n v e n t i o n can only be app l i ed to 
legal or fac tual i m p e d i m e n t s to found or j o in a s soc ia t ions or to t a k e p a r t in 
t h e ac t iv i t ies of such assoc ia t ions . T h e r e m u s t in each case be a m i n i m u m 
of o r g a n i s a t i o n a l s t r u c t u r e which is b e i n g i n t e r f e r e d w i t h . N o s u b m i s s i o n s 
have b e e n m a d e in t h e p r e s e n t case of any specific i n t e r f e r e n c e of th is 
k ind. In p a r t i c u l a r , it has not b e e n shown t h a t d u r i n g the per iod u n d e r 
c o n s i d e r a t i o n t h e r e has b e e n i n t e r f e r e n c e w i t h a t t e m p t s by G r e e k 
Cypr io t s to e s t ab l i sh t he i r own as soc ia t ions or m i x e d a s soc ia t ions wi th 
T u r k i s h C y p r i o t s , or i n t e r f e r e n c e wi th t h e p a r t i c i p a t i o n of G r e e k 
C y p r i o t s in t h e ac t iv i t ies of a s soc i a t i ons . Even if, for h i s to r i ca l r e a s o n s , 
t h e law in force in t h e " T R N C " is by its t e r m s l imi ted to a s soc ia t ions of 
T u r k i s h C y p r i o t s , it is not e x c l u d e d t h a t , as t h e r e s p o n d e n t G o v e r n m e n t 
c l a im, t h e r e m a y a lso be legal possibi l i t ies for t he c r e a t i o n of G r e e k -
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Cypr io t a s soc ia t ions . T h e C o m m i s s i o n t h e r e f o r e finds t h a t the a p p l i c a n t 
G o v e r n m e n t ' s a l l ega t ions have not been s u b s t a n t i a t e d . 

464 . T h e a p p l i c a n t G o v e r n m e n t have no t s u b m i t t e d any specific 
c o m p l a i n t r e l a t i n g to i n t e r f e r e n c e w i t h t he enc laved G r e e k C y p r i o t s ' 
r ight to f r eedom of a s sembly , which is a lso g u a r a n t e e d by Ar t i c l e 11. 
C e r t a i n of t h e a p p l i c a n t G o v e r n m e n t ' s s u b m i s s i o n s cou ld be u n d e r s t o o d 
as involving c o m p l a i n t s in th is r e spec t , in p a r t i c u l a r as r e g a r d s a l l eged 
i m p e d i m e n t s to t h e p a r t i c i p a t i o n of enc laved G r e e k Cy p r i o t s in bi-
c o m m u n a l even t s o r g a n i s e d by the U n i t e d N a t i o n s . T h e C o m m i s s i o n 
no tes t h a t t h e r e l evan t U n i t e d N a t i o n s d o c u m e n t s in fact m e n t i o n such 
i m p e d i m e n t s wh ich w e r e p laced in t h e way of i n t e r - c o m m u n a l m e e t i n g s 
as f rom the second half of 1996. Howeve r , this r e l a t e s to d i s t inc t facts 
which o c c u r r e d a f te r t he d a t e of the admiss ib i l i ty dec i s ion in t h e p r e s e n t 
case a n d which t h e r e f o r e a r e not covered by it. T h e C o m m i s s i o n 
accord ing ly c a n n o t e n t e r t a i n th i s c o m p l a i n t . 

465 . In t h e s e c i r c u m s t a n c e s , it is not n e c e s s a r y to cons ide r w h e t h e r 
any ava i l ab le d o m e s t i c r e m e d i e s have been e x h a u s t e d in r e l a t ion to t he 
above c o m p l a i n t s . 

Conclusion 

466. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e has b e e n no v io la t ion of t h e r igh t to f r eedom of 
assoc ia t ion u n d e r Ar t ic le 11 of t h e C o n v e n t i o n in r e spec t of G r e e k 
Cypr io t s living in n o r t h e r n C y p r u s . 

(g) Article 1 of Protocol No. 11 

467 . T h e app l i can t G o v e r n m e n t a l lege a v io la t ion of Ar t ic le 1 of 
Pro tocol N o . 1 in r e spec t of G r e e k C y p r i o t s living in n o r t h e r n C y p r u s by 
r e a s o n of d e p r i v a t i o n of possess ions a n d i n t e r f e r e n c e wi th t he peaceful 
e n j o y m e n t of possess ions . T h e y c o m p l a i n in p a r t i c u l a r t h a t , w h e n 
enc laved G r e e k Cypr io t s die o r leave t h e i r h o m e s in n o r t h e r n C y p r u s , 
t h e i r p r o p e r t i e s a r e a l loca ted to T u r k i s h s e t t l e r s a n d t h a t t h e r e is a lack 
of p r o t e c t i o n aga ins t t r e s p a s s i n g by T u r k i s h s e t t l e r s on t he p r o p e r t y of 
enc laved G r e e k Cypr io t s . T h e r e s p o n d e n t G o v e r n m e n t c o n t e s t t h e s e 
a l l e g a t i o n s . T h e y s u b m i t t h a t t h e p r o p e r t y of G r e e k C y p r i o t s l iving in 
n o r t h e r n C y p r u s is no t r e g a r d e d as " a b a n d o n e d p r o p e r t y " w i th in t h e 
m e a n i n g of t h e l and-a l loca t ion legis la t ion a n d t h a t t h e r e a r e effective 
r e m e d i e s a g a i n s t t r e s p a s s i n g on such p r o p e r t y . As r e g a r d s t he a l l eged 
i n t e r f e r e n c e w i t h i n h e r i t a n c e r i gh t s , t h e y c la im t h a t t h e s e too could be 
a s s e r t e d in t he " T R N C " c o u r t s . T h e r e s p o n d e n t G o v e r n m e n t t h u s 

1. For the text of Article 1 of Protocol No. 1, see paragraph 310 above. 
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s u b m i t t h a t t h e d o m e s t i c r e m e d i e s have not b e e n e x h a u s t e d in r e l a t i o n to 
t h e above c o m p l a i n t s . 

468 . T h e C o m m i s s i o n n o t e s t h a t , in t h e pas t a lso , p r o p e r t i e s of 
enc l aved G r e e k Cypr io t s h a d b e e n se ized a n d d i s t r i b u t e d u n d e r t h e land-
a l loca t ion leg is la t ion , bu t t h a t t h e T u r k i s h - C y p r i o l c o u r t s dec ided in a 
n u m b e r of cases t h a t this leg is la t ion did not apply, t h a t t h e a l loca t ion of 
t h e p r o p e r t i e s c o n c e r n e d to o t h e r p e r s o n s h a d b e e n wrongful a n d t h a t 
t h e y m u s t be r e t u r n e d to t h e i r G r e e k - C y p r i o t o w n e r s . T h e r e is no 
ev idence t h a t a f t e r t h e s e c o u r t dec i s ions t h e p rac t i ce of app ly ing t h e 
l and-a l loca t ion leg is la t ion to t h e p r o p e r t y of r e s i d e n t G r e e k C y p r i o t s 
c o n t i n u e d . In p a r t i c u l a r , t h e r e is no i nd i ca t i on t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n in t h e p r e s e n t case t h e r e w e r e any i n s t a n c e s of 
"wrongfu l a l l oca t i on" of G r e e k - C y p r i o t p r o p e r t y to o t h e r p e r s o n s . T h e 
C o m m i s s i o n t h e r e f o r e accep t s t h a t , u n d e r t h e ru les app l i cab le in t h e 
" T R N C " , the p r o p e r t y of r e s i d e n t G r e e k Cypr io t s is not b e i n g t r e a t e d as 
" a b a n d o n e d p r o p e r t y " . 

469. Howeve r , t h e ev idence clear ly shows t h a t t h e concep t of 
" a b a n d o n e d p r o p e r t y " c o n t i n u e d to be app l i ed d u r i n g t h e per iod u n d e r 
c o n s i d e r a t i o n to t h e possess ions of G r e e k C y p r i o t s w h o d ied or w h o 
p e r m a n e n t l y left t he t e r r i t o r y of the " T R X C " . In p a r t i c u l a r , t h e 
C o m m i s s i o n c o n s i d e r s it as e s t a b l i s h e d t h a t G r e e k Cy p r i o t s w h o leave 
t h e n o r t h a r e no longer r e g a r d e d as t h e legal o w n e r s of t h e p r o p e r t y 
which they left t h e r e . In th is r e s p e c t , even t h e r e s p o n d e n t G o v e r n m e n t 
have not c l a i m e d t h a t t h e r e a r e r e m e d i e s by which the p e r s o n s 
c o n c e r n e d could a s s e r t t h e i r p r o p e r t y r i g h t s . T h e i r s i t u a t i o n a c c o r d i n g to 
" T R N C " law is a p p a r e n t l y t h e s a m e as t h a t of p e r s o n s w h o w e r e d i sp laced 
d u r i n g or soon a f t e r t he e v e n t s of 1974 wi th which t h e C o m m i s s i o n h a s 
a l r e a d y dea l t in C h a p t e r 2 above . T h e r e is accord ing ly a c o n t i n u i n g 
v io la t ion of Ar t i c l e 1 of Protocol No . 1 in th is r e g a r d . 

470. T h e C o m m i s s i o n no t e s t h e r e s p o n d e n t G o v e r n m e n t ' s s u b m i s s i o n 
t h a t t he s i t u a t i o n is o t h e r w i s e in t h e case of r e s i d e n t G r e e k Cy p r i o t s w h o 
d ie . Al legedly , a cou r t p r o c e d u r e is ava i lab le to t he i r he i r s by which t h e y 
could a s s e r t t h e i r i n h e r i t a n c e r i g h t s . T h e C o m m i s s i o n no t e s from t h e 
r e l e v a n t U n i t e d N a t i o n s r e p o r t s t h a t such a p r o c e d u r e m i g h t in fact be 
ava i l ab le if t he he i r s t h e m s e l v e s live in n o r t h e r n C y p r u s . Howeve r , if 
t h e y a r e r e s i d e n t in s o u t h e r n C y p r u s , t h e C o m m i s s i o n has s e r ious d o u b t s 
t h a t t he b r i n g i n g of p r o c e e d i n g s in t h e " T R N C " c o u r t s is a t all p r a c t i c a b l e . 
Even if fo rmal access to t he c o u r t s would not be d e n i e d , t h e c o u r t s wou ld 
still have to app ly t he " T R N C " leg is la t ion on " a b a n d o n e d " p r o p e r t y which 
s e e m s to be c o n s i d e r e d as p e r t i n e n t a t l eas t by t h e a d m i n i s t r a t i v e 
a u t h o r i t i e s of t h e " T R N C " . A d m i t t e d l y , t h e c o r r e c t n e s s of th i s legal view 
has not b e e n t e s t e d in t h e " T R N C " c o u r t s , bu t t h e r e s p o n d e n t 
G o v e r n m e n t t h e m s e l v e s have s u b m i t t e d t h a t th is leg is la t ion is 
app l i cab l e . T h e C o m m i s s i o n t he r e fo r e cons ide r s t h a t t he r e m e d i e s on 
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which the r e s p o n d e n t G o v e r n m e n t rely have not b e e n proved to be 
effective. It f u r t h e r m o r e cons ide r s t h a t t h e r e s t r i c t i o n s which de facto 
c o n t i n u e d to be app l i ed t h r o u g h o u t t h e pe r iod u n d e r c o n s i d e r a t i o n to t h e 
i n h e r i t a n c e r igh t s in respec t of t h e p r o p e r t y of d e c e a s e d G r e e k C y p r i o t s in 
n o r t h e r n C y p r u s a r e i n c o m p a t i b l e wi th t he l e t t e r a n d spi r i t of Ar t ic le 1 of 
Pro tocol No . 1 in t h a t t hey did not r e spec t t h e very p r inc ip le of peaceful 
en joymen t of possess ions . 

4 7 1 . Final ly, t h e C o m m i s s i o n mus t cons ide r t he app l i can t 
G o v e r n m e n t ' s c o m p l a i n t t h a t t h e r e is a lack of effective p r o t e c t i o n of t h e 
p r o p e r t y of G r e e k C y p r i o t s l iving in n o r t h e r n C y p r u s a g a i n s t t r e s p a s s i n g 
a n d d a m a g e c a u s e d by t h i r d p e r s o n s . T h e ev idence h a s r evea led t h a t , a t 
least in the pa s t , such t r e s p a s s i n g a n d d a m a g e o c c u r r e d on a re la t ive ly 
la rge scale . H o w e v e r , t h e s e a r e t he ac t s of p r iva t e p e r s o n s a n d t h u s do 
not as such e n g a g e the respons ib i l i ty of t h e r e s p o n d e n t S t a t e . T h e l a t t e r 
could be he ld r e spons ib l e u n d e r t h e C o n v e n t i o n only if t he a u t h o r i t i e s 
w e r e t h e m s e l v e s involved in such a c t s o r if t h e y fai led t o s e c u r e t h e 
peacefu l e n j o y m e n t of possess ions by an a d m i n i s t r a t i v e p r a c t i c e of 
w i t h h o l d i n g effective r e m e d i e s aga ins t such ac t s . T h e r e is no ev idence 
t h a t d u r i n g the per iod u n d e r c o n s i d e r a t i o n t r e s p a s s i n g on or d a m a g e to 
G r e e k - C y p r i o t p r o p e r t y in n o r t h e r n C y p r u s has t a k e n place wi th t he 
p a r t i c i p a t i o n of or e n c o u r a g e m e n t by t he " T R N C " a u t h o r i t i e s . O n the 
c o n t r a r y , it has b e e n shown t h a t in a n u m b e r of cases civil a c t i ons or 
c r i m i n a l c o m p l a i n t s b r o u g h t in r e l a t ion to such inc iden t s have b e e n 
successful in the " T R N C " c o u r t s and in p a r t i c u l a r t h a t t h e r e has b e e n a 
r e c e n t i nc rea se in c r i m i n a l p r o s e c u t i o n s d e s p i t e t h e g e n e r a l r e l u c t a n c e of 
G r e e k C ypr io t s living in n o r t h e r n C y p r u s to t u r n to the " T R N C " 
a u t h o r i t i e s . In t h e s e c i r c u m s t a n c e s , t h e C o m m i s s i o n does no t Find it 
e s t ab l i shed t h a t t h e r e is a n a d m i n i s t r a t i v e p rac t i ce in t h e " T R N C " of 
fai l ing to prov ide effective r e m e d i e s to G r e e k C y p r i o t s in n o r t h e r n 
C y p r u s aga ins t i n t e r f e r e n c e wi th t he i r p r o p e r t y r i g h t s by p r iva t e p e r s o n s . 

Conclusions 

472. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t ha t d u r i n g the per iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a c o n t i n u i n g v io la t ion of Ar t i c l e 1 of 
Pro tocol No. 1 in r e spec t of G r e e k C y p r i o t s l iving in n o r t h e r n C y p r u s in 
t h a t t he i r r igh t to t he peacefu l e n j o y m e n t of t he i r possess ions was no t 
s ecu red in t h e case of t h e i r p e r m a n e n t d e p a r t u r e from t h a t t e r r i t o r y a n d 
in t h a t , in t h e case of t h e i r d e a t h , i n h e r i t a n c e r igh t s of p e r s o n s l iving in 
s o u t h e r n C y p r u s w e r e no t r ecogn i sed . 

473 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e 
pe r iod u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no v io la t ion of Ar t ic le 1 of 
Pro tocol No . 1 by fa i lure to p r o t e c t t h e p r o p e r t y of G r e e k Cypr io t s l iving 
in n o r t h e r n C y p r u s a g a i n s t i n t e r f e r e n c e s by p r iva te p e r s o n s . 
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(h) Article 2 of Protocol No. 1 

474. T h e a p p l i c a n t G o v e r n m e n t a l lege a v io la t ion of Ar t i c l e 2 of 
P ro toco l N o . 1 by r e a s o n of a d e n i a l of s e c o n d a r y e d u c a t i o n to c h i l d r e n of 
G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s a n d d i s r e spec t for the p a r e n t s ' 
r i gh t to e n s u r e e d u c a t i o n in con fo rmi ty wi th t he i r re l ig ious a n d 
ph i losoph ica l convic t ions . T h e r e s p o n d e n t G o v e r n m e n t d e n y t h e s e 
a l l ega t i ons , s u b m i t t i n g t h a t school facil i t ies of b o t h p r i m a r y a n d 
s e c o n d a r y level a r e ava i lab le to G r e e k C y p r i o t s in T u r k i s h - C y p r i o t 
schools , t h a t p r i m a r y e d u c a t i o n in t he G r e e k l a n g u a g e is in fact p rov ided 
a n d t h a t specia l s e c o n d a r y - e d u c a t i o n facil i t ies in t he G r e e k l a n g u a g e 
could no t be e x p e c t e d d u e to t he smal l n u m b e r of s t u d e n t s . H o w e v e r , t h e 
s t u d e n t s in q u e s t i o n a r e a l lowed to a t t e n d schools in s o u t h e r n C y p r u s . 

475 . Ar t ic le 2 of P ro toco l No. 1 r e a d s as follows: 

"No person shall be denied the right to education. In the exercise of any functions 
which it assumes in relation to education and to teaching, the Stale shall respect the 
right of parents to ensure such education and teaching in conformity with their own 
religious and philosophical convictions." 

476. T h e C o m m i s s i o n reca l l s t he case - law a c c o r d i n g to which th is 
provis ion does no t r e q u i r e t h e S t a t e to e s t ab l i sh a p a r t i c u l a r 
e d u c a t i o n a l s y s t e m , bu t m e r e l y g u a r a n t e e s to p e r s o n s subjec t to t h e 
j u r i s d i c t i o n of t h e C o n t r a c t i n g P a r t i e s t h e r i gh t , in p r inc ip le , to avail 
t h e m s e l v e s of t h e m e a n s of i n s t r u c t i o n ex i s t i ng a t a given t i m e . T h e 
C o n v e n t i o n lays down no specific ob l iga t ions c o n c e r n i n g t h e e x t e n t of 
t h e s e m e a n s a n d t h e m a n n e r of t he i r o r g a n i s a t i o n or subs id i sa t ion . In 
p a r t i c u l a r , t h e first s e n t e n c e of Ar t i c l e 2 does not specify t he l a n g u a g e 
in which e d u c a t i o n m u s t be c o n d u c t e d in o r d e r t h a t t he r igh t to 
e d u c a t i o n be r e s p e c t e d . H o w e v e r , t he r igh t to e d u c a t i o n would be 
m e a n i n g l e s s if it did not imply in favour of i ts benef ic ia r ies t he r igh t to 
be e d u c a t e d in t h e n a t i o n a l l a n g u a g e or in one of t h e n a t i o n a l 
l a n g u a g e s , as t h e case m a y be . T h i s r i g h t by its very n a t u r e cal ls for 
r e g u l a t i o n by t h e S t a t e , r e g u l a t i o n which m a y vary in t i m e a n d place 
a c c o r d i n g to t he n e e d s a n d r e s o u r c e s of t h e c o m m u n i t y and of 
ind iv idua l s . It goes w i t h o u t say ing t h a t such r e g u l a t i o n m u s t neve r 
in ju re t h e s u b s t a n c e of t h e r igh t to e d u c a t i o n or conflict w i th o t h e r 
r i g h t s e n s h r i n e d in t h e C o n v e n t i o n (see Case "relating to certain aspects of 
the laws on the use of languages in Belgium" ( m e r i t s ) , j u d g m e n t of 23 J u l y 
1968, Ser ies A no. 6, pp . 31-32, §§ 3-5). 

477 . In t he p r e s e n t case , t h e C o m m i s s i o n finds t h a t t h e T u r k i s h -
Cypr io t a u t h o r i t i e s al low such e d u c a t i o n in t h e G r e e k l a n g u a g e to t h e 
c h i l d r e n of G r e e k Cypr io t s living in n o r t h e r n C y p r u s a t p r imary - schoo l 
level. T h e p r o b l e m s which have ex i s t ed in th is r e s p e c t d u e to t h e 
vacancy of t e a c h e r s ' pos t s have in t h e m e a n t i m e b e e n reso lved . T h e 
f u r t h e r p r o b l e m s which have a r i s e n in r e l a t i o n to t he provis ion of 
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school-books have been c o n s i d e r e d above u n d e r Ar t ic le 10 of t h e 
C o n v e n t i o n . In t h e C o m m i s s i o n ' s op in ion , they do not i n t e r f e r e wi th 
t h e essence of t he r ight to e d u c a t i o n a n d t h u s ra ise no s e p a r a t e i ssue 
u n d e r Ar t i c l e 2 of P ro toco l No . 1. T h e C o m m i s s i o n t h e r e f o r e finds t h a t , 
a t p r imary - schoo l level, t h e r igh t to e d u c a t i o n of G r e e k Cy p r i o t s living 
in n o r t h e r n C y p r u s has no t b e e n d i s r e g a r d e d . 

178. As r e g a r d s secondary-school e d u c a t i o n , it is not ava i lab le in 
n o r t h e r n C y p r u s in t he G r e e k l a n g u a g e a l t h o u g h it is well k n o w n to 
t he T u r k i s h - C y p r i o t a u t h o r i t i e s t h a t in p rac t i ce all G r e e k C y p r i o t s 
c o n c e r n e d p re fe r to be e d u c a t e d in t h e i r own l a n g u a g e . It m a y be t r u e 
t h a t , as t he r e s p o n d e n t G o v e r n m e n t a s s e r t , s e c o n d a r y schools o p e r a t i n g 
in n o r t h e r n C y p r u s in t h e T u r k i s h or Eng l i sh l a n g u a g e would also be 
open to G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s . H o w e v e r , e d u c a t i o n 
in such schools does not c o r r e s p o n d to t h e n e e d s of t he p e r s o n s 
c o n c e r n e d , w h o have t h e l e g i t i m a t e wish to p r e s e r v e t h e i r own e t h n i c 
a n d c u l t u r a l iden t i ty . W h i l e it is t r u e t h a t Ar t i c l e 2 of Protocol No . 1 
g u a r a n t e e s access only to ex i s t i ng e d u c a t i o n a l faci l i t ies , it m u s t be 
no ted t h a t in t h e p r e s e n t case such e d u c a t i o n a l facil i t ies have in fact 
ex i s t ed in t h e pas t a n d have b e e n abo l i shed by t h e T u r k i s h - C y p r i o t 
a u t h o r i t i e s . M o r e o v e r , t he C o m m i s s i o n u n d e r s t a n d s t h a t , as a t 
p r imary - schoo l level, t h e a p p l i c a n t G o v e r n m e n t would also be p r e p a r e d 
to o p e r a t e s e c o n d a r y schools for G r e e k C y p r i o t s l iving in n o r t h e r n 
C y p r u s d e s p i t e t h e l imi t ed n u m b e r of pupi l s , a n d t h a t t h e y a r e 
p r e v e n t e d from d o i n g so by t h e T u r k i s h - C y p r i o t a u t h o r i t i e s d e s p i t e a 
s t i pu l a t i on to t h a t effect in t h e i n t e r - c o m m u n a l a g r e e m e n t conc luded 
in V i e n n a in 1975. In t h e C o m m i s s i o n ' s op in ion , t h e t o t a l a b s e n c e of 
a p p r o p r i a t e s e c o n d a r y schools for G r e e k Cy p r i o t s l iving in n o r t h e r n 
C y p r u s c a n n o t be c o m p e n s a t e d for e i t h e r by t h e a u t h o r i t i e s ' a l lowing 
t h e pupi ls c o n c e r n e d to a t t e n d such schools in s o u t h e r n C y p r u s . In fact, 
this p e r m i s s i o n is not u n c o n d i t i o n a l in t h a t , un t i l r ecen t ly , not all pupils 
w e r e a l lowed to r e t u r n a f t e r c o m p l e t i o n of t he i r s t u d i e s and , even now, 
m a l e s t u d e n t s beyond t h e a g e of 16 a r e not a l lowed to do so. In t h e s e 
c i r c u m s t a n c e s , t h e p rac t i ce of t he T u r k i s h - C y p r i o t a u t h o r i t i e s a m o u n t s 
to a d e n i a l of t he s u b s t a n c e of t he r igh t to e d u c a t i o n . 

Conclusion 

479. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e 
pe r iod u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a v io la t ion of Ar t i c l e 2 of 
Protocol No . 1 in r e spec t of G r e e k Cypr io t s living in n o r t h e r n C y p r u s 
in t h a t no a p p r o p r i a t e secondary-school facili t ies w e r e ava i lab le to 
t h e m . 
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2. Global examination of the living conditions of Greek Gypriots in northern 
Cyprus 

(a) Article 8 o f the Convent ion 

480. T h e app l i can t G o v e r n m e n t a l lege a c o n t i n u i n g v io la t ion of 
Ar t i c l e 8 of t he C o n v e n t i o n by r e a s o n of i n t e r f e r e n c e wi th t he r igh t of 
G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s to r e spec t for t h e i r p r iva t e a n d 
family life, t h e i r h o m e a n d t h e i r c o r r e s p o n d e n c e . T h e r e s p o n d e n t 
G o v e r n m e n t , whi le a d m i t t i n g t h a t t h e p e r s o n s c o n c e r n e d live u n d e r 
difficult cond i t ions , deny t h a t t h e r e has b e e n a n i n t e r f e r e n c e wi th t h e i r 
r i gh t s u n d e r th i s provis ion. 

4 8 1 . As i n d i c a t e d above , t h e C o m m i s s i o n finds it a p p r o p r i a t e in t h e 
p a r t i c u l a r c i r c u m s t a n c e s of t he p r e s e n t case to e x a m i n e global ly t h e 
l iving cond i t i ons of t he G r e e k Cypr io t s in n o r t h e r n C y p r u s from t h e 
s t a n d p o i n t of Ar t i c l e 8 of t h e C o n v e n t i o n . W h i l e it m u s t not lose s ight of 
t h e va r ious d i s t i nc t a spec t s of t h a t provis ion , it cons ide r s a global 
a p p r o a c h jus t i f i ed , hav ing r e g a r d in p a r t i c u l a r to t he a p p l i c a n t 
G o v e r n m e n t ' s c o n t e n t i o n t h a t t he m u l t i t u d e of r e s t r i c t i o n s imposed on 
t h e s e people is p a r t of a d e l i b e r a t e policy of c r e a t i n g u n b e a r a b l e l iving 
cond i t i ons lor t h e m wi th t he u l t i m a t e a i m of m a k i n g t h e m leave 
n o r t h e r n C y p r u s . It is t r u e t h a t t he a p p l i c a n t G o v e r n m e n t have mainly 
re l ied on Ar t i c l e 3 of t h e C o n v e n t i o n in th i s r e s p e c t , bu t t h e C o m m i s s i o n 
cons ide r s t h a t , by t h e i r very n a t u r e , t h e s e c o m p l a i n t s a lso ra i se i ssues 
u n d e r Ar t ic le 8. 

482. Ar t ic le 8 of t h e C o n v e n t i o n r e a d s as follows: 

" 1 . Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authori ty with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safely or the economic well-being of the 
country, lor t he prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others ." 

4 8 3 . T h e C o m m i s s i o n first recal ls i ts f indings in t he 1976 a n d 1983 
r e p o r t s , a c c o r d i n g to which the s e p a r a t i o n of fami l ies b r o u g h t abou t by 
t h e refusal to al low the r e t u r n of d i sp laced G r e e k Cy p r i o t s to t he i r 
enc laved famil ies in n o r t h e r n C y p r u s c o n s t i t u t e s an a g g r a v a t e d b r e a c h of 
Ar t i c l e 8 (see p a r a g r a p h 430 a b o v e ) . T h e C o m m i s s i o n n o t e s t h a t G r e e k 
C y p r i o t s who have p e r m a n e n t l y left the n o r t h of C y p r u s , i nc lud ing 
r e c e n t e m i g r a n t s , a r e still not a l lowed to r e t u r n , even if they have a 
family t h e r e . W h i l e family visi ts of bo th G r e e k Cy p r i o t s living in 
s o u t h e r n C y p r u s to t h e i r r e l a t ives in t h e n o r t h a n d of G r e e k Cy p r i o t s 
l iving in n o r t h e r n C y p r u s to t h e i r re la t ives in t he s o u t h have b e e n 
fac i l i ta ted by a n u m b e r of m e a s u r e s , m o s t of which w e r e t a k e n d u r i n g 
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t he per iod which is r e l e v a n t in t h e p r e s e n t app l i ca t ion , c e r t a i n 
a d m i n i s t r a t i v e r e s t r i c t i o n s , such as l i m i t a t i o n to first-degree re l a t ives , 
visa r e q u i r e m e n t s a n d levying of e n t r y a n d exi t fees still c o n t i n u e to be 
app l i ed to such visi ts . U n t i l r ecen t ly , t h e r e w e r e a lso seve re l i m i t a t i o n s 
on t h e n u m b e r a n d d u r a t i o n of t he vis i ts . T h e s e r e s t r i c t i o n s w e r e a lso 
app l i ed to G r e c k - C y p r i o t schoo lch i ld ren above a c e r t a i n age w h o 
a t t e n d e d s e c o n d a r y schools in s o u t h e r n C y p r u s a n d who , like a n y o t h e r 
e m i g r a n t s , w e r e no t a l lowed to r e t u r n p e r m a n e n t l y to t h e i r fami l ies in 
n o r t h e r n C y p r u s a f te r r e a c h i n g the age - l imi t . T h i s p rac t i ce is still in 
force for s t u d e n t s w h o c o m p l e t e d t h e i r s t ud i e s before t h e e n t r y in to force 
of t h e new r e g u l a t i o n s of F e b r u a r y 1998 a n d for G r e c k - C y p r i o t m a l e s over 
t h e a g e of 16. 

484 . T h e C o m m i s s i o n cons ide r s it as e s t ab l i shed t h a t , by t h e s e 
m e a s u r e s , n e w cases of s e p a r a t i o n of famil ies w e r e b r o u g h t a b o u t d u r i n g 
the per iod u n d e r c o n s i d e r a t i o n a n d t h a t t he possibi l i ty for G r e e k Cy p r i o t s 
living in n o r t h e r n C y p r u s of l e ad ing a n o r m a l family life c o n t i n u e d to be 
affected in o t h e r ways d u r i n g t h a t pe r iod . T h e C o m m i s s i o n finds t h a t no 
r e m e d i e s a r e ava i lab le to t h e p e r s o n s c o n c e r n e d to c o n t e s t t he m e a s u r e s 
in q u e s t i o n . It cons ide r s t h a t t h e s e m e a s u r e s , t a k e n as a who le , c o n s t i t u t e 
a g r a v e i n t e r f e r e n c e wi th t h e r igh t to r e spec t for t h e family life of t he 
p e r s o n s c o n c e r n e d , which c a n n o t be just i f ied u n d e r Ar t i c l e 8 § 2 of t he 
C o n v e n t i o n , hav ing r e g a r d to t he a b s e n c e of a c lea r legal bas is , the 
a b s e n c e of any l e g i t i m a t e a i m a n d t h e obvious d i s p r o p o r t i o n a l i t y of t h e 
m e a s u r e s in q u e s t i o n . 

485 . T h e C o m m i s s i o n f u r t h e r cons ide r s it as e s t a b l i s h e d t h a t t h e 
e n t i r e t y of t he m e a s u r e s which c o n t i n u e d to be i m p o s e d on the 
enc laved p o p u l a t i o n d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n wen t far 
beyond a r e s t r i c t i on of t h e i r l iber ty of m o v e m e n t in t h e s ense of 
Ar t ic le 2 of P ro toco l N o . 4, wh ich h a s no t b e e n ra t i f ied by T u r k e y . In 
p a r t i c u l a r , t he r e s t r i c t i o n s on t he i r f r eedom of m o v e m e n t w e r e un t i l 
r e cen t ly a c c o m p a n i e d by m e a s u r e s of s t r ic t police con t ro l , which 
app l i ed even to visits to n e i g h b o u r i n g vi l lages or towns , w i th an 
a p p a r e n t r e q u i r e m e n t to i nd i ca t e t he p u r p o s e of t h e visi ts , such as 
s e e i n g f r iends , s h o p p i n g or med ica l c o n s u l t a t i o n s , p a r t i c i p a t i o n in 
re l ig ious m a n i f e s t a t i o n s , e tc . R e p e a t e d r e p o r t i n g to t he police was 
r e q u i r e d w h e n t h e y m a d e such visi ts ins ide t he t e r r i t o r y of n o r t h e r n 
C y p r u s or to t h e s o u t h e r n p a r t of C y p r u s , a n d v is i tors w h o m t h e y 
rece ived w e r e not only sub jec t ed to s i m i l a r r e p o r t i n g r e q u i r e m e n t s bu t 
even physical ly a c c o m p a n i e d by p o l i c e m e n who , a t leas t in c e r t a i n cases , 
s t ayed wi th t he vis i tors ins ide t h e h o m e s of t h e enc laved G r e e k C y p r i o t s . 
Also, t he U N F I C Y P p e r s o n n e l who vis i ted t h e G r e e k Cy p r i o t s in t h e 
K a r p a s a r e a for h u m a n i t a r i a n p u r p o s e s have un t i l r ecen t ly b e e n 
a c c o m p a n i e d by T u r k i s h - C y p r i o t police w h o w e n t i n to t h e h o m e s , t h u s 
p r e v e n t i n g any c o n v e r s a t i o n in p r iva t e . 
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486 . T h e C o m m i s s i o n finds l h a t , in th is r e spec t a lso , no r e m e d i e s w e r e 
ava i l ab le in n o r t h e r n C y p r u s a n d t h a t t h e a d m i n i s t r a t i v e p rac t i ce in 
q u e s t i o n a m o u n t e d to a c l e a r i n t e r f e r e n c e w i t h t he r igh t of t he enc laved 
G r e e k Cypr io t s to r e spec t for t h e i r p r iva t e life a n d h o m e which c a n n o t be 
just i f ied u n d e r Ar t i c l e 8 § 2. In p a r t i c u l a r , as t h e m e a s u r e s in q u e s t i o n 
l acked any bas is in laws or r e g u l a t i o n s access ib le to t he p e r s o n s 
c o n c e r n e d , t h e l a t t e r found t h e m s e l v e s in a s i t u a t i o n of to ta l legal 
i n s e c u r i t y which c o n t i n u e d even a f te r t h e m e a s u r e s w e r e lifted, s ince 
t h a t fact h a d not been b r o u g h t to t h e i r a t t e n t i o n . M o r e o v e r , t h e 
C o m m i s s i o n does no t see t h a t t h e s e m e a s u r e s , whose scope was excess ive 
by any s t a n d a r d , could have se rved any l e g i t i m a t e p u r p o s e r ecogn i sed in 
t h e C o n v e n t i o n . 

487 . In view of th is finding, t he C o m m i s s i o n does not cons ide r it 
n e c e s s a r y to e x a m i n e the a p p l i c a n t G o v e r n m e n t ' s f u r t h e r c o m p l a i n t s 
t h a t t h e r e h a s a lso b e e n i n t e r f e r e n c e w i t h t h e enc laved G r e e k C y p r i o t s ' 
r i gh t to r e spec t for t h e i r h o m e by the c h a n g e of t h e d e m o g r a p h i c a n d 
c u l t u r a l e n v i r o n m e n t of t h e i r h o m e s a n d by fa i lure to p r o t e c t t h e m 
a g a i n s t ac t s of p r i v a t e p e r s o n s , in p a r t i c u l a r T u r k i s h s e t t l e r s , i n t e r f e r i n g 
wi th t h e u n d i s t u r b e d e n j o y m e n t of t he i r h o m e s . It a p p e a r s t h a t , a t leas t in 
t h e l a t t e r r e spec t , r e m e d i e s a r c ava i l ab le to t h e p e r s o n s c o n c e r n e d before 
t h e T u r k i s h - C y p r i o t c o u r t s . 

4 8 8 . T h e C o m m i s s i o n has a lso c o n s i d e r e d w h e t h e r d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e have b e e n unjus t i f ied i n t e r f e r e n c e s w i t h t h e 
r igh t of t he enc laved G r e e k Cypr io t s to r e spec t for t h e i r c o r r e s p o n d e n c e . 
I t n o t e s t h a t , even now, no d i r ec t pos t a l a n d t e l e c o m m u n i c a t i o n s l inks 
exis t b e t w e e n t h e two p a r t s of C y p r u s , bu t t h a t , a f te r t he r e c e n t 
i n s t a l l a t i on of t e l e p h o n e l ines in G r e e k C y p r i o t s ' h o m e s in n o r t h e r n 
C y p r u s , calls can be m a d e t h r o u g h t h e s w i t c h b o a r d of t he U n i t e d 
N a t i o n s a t t h e L e d r a P a l a c e . N e i t h e r t h e a l l e g a t i o n t h a t such calls a r e 
b e i n g t a p p e d no r t h e a l l ega t ion t h a t ma i l to G r e e k C y p r i o t s in t he n o r t h 
used to be de l ive red by the police r a t h e r t h a n t h e T u r k i s h - C y p r i o t pos t a l 
service a n d t h a t t h e ma i l was o p e n e d by t h e pol ice has b e e n 
s u b s t a n t i a t e d . T h e r e a r e c e r t a i n i nd i ca t i ons t h a t p e r s o n s w h o crossed 
from o n e p a r t of C y p r u s to t h e o t h e r have b e e n s e a r c h e d for l e t t e r s 
wh ich t h e y c a r r i e d wi th t h e m , bu t t h e ev idence is no t sufficient t o 
e s t ab l i sh t h a t t h e r e exis ts a cons i s t en t p rac t i ce to t h a t effect. T h e 
C o m m i s s i o n cons ide r s t h a t t he n o n - e x i s t e n c e of d i rec t c o m m u n i c a t i o n 
l inks b e t w e e n t h e two p a r t s of C y p r u s , wh ich a p p a r e n t l y is not t h e 
exclus ive respons ib i l i ty of t h e r e s p o n d e n t S t a t e , c a n n o t be s e e n as 
a m o u n t i n g to an i n t e r f e r e n c e by t h a t S t a t e wi th t h e r igh t to r e s p e c t 
for c o r r e s p o n d e n c e wi th in t h e m e a n i n g of Ar t i c l e 8. As r e g a r d s t h e 
o t h e r a spec t s of th is r igh t d i scussed above , t h e C o m m i s s i o n finds t h a t 
t h e m a t e r i a l before it does no t al low the conc lus ion to be d r a w n t h a t 
d u r i n g the per iod u n d e r c o n s i d e r a t i o n t h e r e h a s been an a d m i n i s t r a t i v e 
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p rac t i ce of d i s r e g a r d i n g t h e r igh t of G r e e k Cy p r i o t s l iving in n o r t h e r n 
C y p r u s to r e s p e c t for t h e i r c o r r e s p o n d e n c e . 

489 . Final ly, t h e C o m m i s s i o n obse rves t h a t , t a k e n as a whole , t h e dai ly 
life of t he G r e e k Cypr io t s in n o r t h e r n C y p r u s is c h a r a c t e r i s e d by a 
m u l t i t u d e of adve r se c i r c u m s t a n c e s . T h e a b s e n c e of n o r m a l m e a n s of 
c o m m u n i c a t i o n , t h e unava i l ab i l i t y in p r a c t i c e of t h e G r e e k - C y p r i o t p r e s s , 
t h e insuff icient n u m b e r of p r i e s t s , t h e difficult choice before which 
p a r e n t s a n d schoo lch i ld ren a r e pu t r e g a r d i n g s e c o n d a r y e d u c a t i o n , t h e 
r e s t r i c t i o n s a n d formal i t i es app l i ed to f r eedom of m o v e m e n t , t h e 
imposs ib i l i ty of p r e s e r v i n g p r o p e r t y r i g h t s u p o n d e p a r t u r e or d e a t h a n d 
the va r ious o t h e r r e s t r i c t i o n s c r e a t e a fee l ing a m o n g t h e p e r s o n s 
c o n c e r n e d of b e i n g c o m p e l l e d to live in a hos t i le e n v i r o n m e n t in which it 
is ha rd ly poss ible to lead a n o r m a l p r iva t e a n d family life. As t he se ad v e r s e 
c i r c u m s t a n c e s in t h e living cond i t i ons a r e to a l a rge e x t e n t t h e d i r ec t 
r e su l t of t h e official policy c o n d u c t e d by t h e r e s p o n d e n t S t a t e a n d its 
s u b o r d i n a t e local a d m i n i s t r a t i o n , t h e y c o n s t i t u t e fac tors by which the 
above i n t e r f e r e n c e s w i t h t h e r i g h t s of t h e enc lavcd G r e e k Cypr io t s u n d e r 
Ar t i c l e 8 of t h e C o n v e n t i o n a r e a g g r a v a t e d . 

Conclusions 

490 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a v io la t ion of t h e r ight of G r e e k 
Cypr io t s l iving in n o r t h e r n C y p r u s to r e s p e c t for t h e i r p r iva t e a n d family 
life a n d to r e spec t for t he i r h o m e , as g u a r a n t e e d by Ar t ic le 8 of t he 
C o n v e n t i o n . 

4 9 1 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s been no v io la t ion of t h e r igh t of G r e e k 
Cypr io t s l iving in n o r t h e r n C y p r u s to r e spec t for t h e i r c o r r e s p o n d e n c e , as 
g u a r a n t e e d by Ar t ic le 8 of t h e C o n v e n t i o n . 

(b) Article 3 of the Convention' 

492. T h e app l i can t G o v e r n m e n t c o m p l a i n u n d e r Ar t ic le 3 of t h e 
C o n v e n t i o n t h a t t h e va r ious m e a s u r e s app l i ed to t h e G r e e k Cy p r i o t s 
living in t he K a r p a s a r e a of n o r t h e r n C y p r u s disclose a c o n s i s t e n t p a t t e r n 
of d i s c r i m i n a t o r y ac t ion a g a i n s t t h e m wi th a view to m a k i n g t h e m leave 
t h e a r e a , a n d t h a t t h e s e m e a s u r e s , t a k e n as a who le , a m o u n t to " e t h n i c 
c l e a n s i n g " a n d t h u s c o n s t i t u t e i n h u m a n a n d d e g r a d i n g t r e a t m e n t . In th i s 
c o n n e c t i o n , t he a p p l i c a n t G o v e r n m e n t refer to t he C o m m i s s i o n ' s r e p o r t in 
East African Asians (c i ted above , p . 62, §§ 207-09) . 

1. For the text of Article 3 of the Convention, sec paragraph 230 above. 
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4 9 3 . T h e r e s p o n d e n t G o v e r n m e n t s u b m i t t h a t t h e facts in t h e p r e s e n t 
case m u s t be d i s t i n g u i s h e d from those u n d e r l y i n g t h e r e p o r t in East African 
Asians. T h e y c l a im in p a r t i c u l a r t h a t an a g g r e g a t e of facts n o n e of wh ich in 
i tself c o n s t i t u t e s a v io la t ion of t h e C o n v e n t i o n c a n n o t be c o n s i d e r e d 
c u m u l a t i v e l y u n d e r Ar t ic le 3 . 

494 . H o w e v e r , t h e C o m m i s s i o n recal ls t h a t t he q u e s t i o n w h e t h e r " t h e 
refusal of a r igh t wh ich is not in i tself p r o t e c t e d by t h e C o n v e n t i o n could 
n e v e r t h e l e s s in c e r t a i n c i r c u m s t a n c e s v io la te a n o t h e r r igh t a l r e a d y 
inc luded in th i s t r e a t y " has in fact b e e n d i scussed in t he r e p o r t in East 
African Asians itself. T h e C o m m i s s i o n s t a t e d t h a t "by a d m i t t i n g t h e 
p r e s e n t app l i c a t i ons bo th u n d e r Ar t ic le 3 a n d u n d e r o t h e r provis ions of 
t h e C o n v e n t i o n , t h e C o m m i s s i o n impl ied ly a c c e p t e d t h a t t he f ind ing of 
such a v io la t ion was not e x c l u d e d " (ibid., p . 54, § 185). T h e C o m m i s s i o n 
cons ide r s t h a t in t h e p r e s e n t ca se , too, n e i t h e r t h e fact t h a t it has a l r e a d y 
found c e r t a i n of t he i m p u g n e d m e a s u r e s to be in b r e a c h of t h e C o n v e n t i o n 
no r t h e fact t h a t no such finding was m a d e c o n c e r n i n g c e r t a i n o t h e r 
m e a s u r e s p r e v e n t s it f rom e x a m i n i n g in a d d i t i o n w h e t h e r t h r o u g h all 
t h e s e m e a s u r e s a policy of r ac ia l d i s c r i m i n a t i o n was p u r s u e d which , as 
such , c a n be s e e n to a m o u n t to a v io la t ion of Ar t i c l e 3 of t h e C o n v e n t i o n . 

495 . In th i s c o n n e c t i o n , t h e C o m m i s s i o n reca l l s p a r a g r a p h 207 of t h e 
above r e p o r t (ibid., p . 62) w h e r e it con f i rmed the view t h a t " d i s c r i m i n a t i o n 
based on race could , in c e r t a i n c i r c u m s t a n c e s , of i tself a m o u n t to 
d e g r a d i n g t r e a t m e n t w i th in t he m e a n i n g of Ar t ic le 3 of t he C o n v e n t i o n " . 
T h e C o m m i s s i o n f u r t h e r s t a t e d t h a t "as gene ra l l y r ecogn i sed , a spec ia l 
i m p o r t a n c e shou ld be a t t a c h e d to d i s c r i m i n a t i o n based on r ace ; t h a t 
publ ic ly to s ingle ou t a g r o u p of p e r s o n s for d i f fe ren t ia l t r e a t m e n t on t h e 
bas is of race m i g h t , in c e r t a i n c i r c u m s t a n c e s , c o n s t i t u t e a special form of 
affront to h u m a n d igni ty ; a n d t h a t d i f fe ren t ia l t r e a t m e n t of a g r o u p of 
p e r s o n s on t h e bas is of r ace m i g h t t he r e fo r e be capab l e of c o n s t i t u t i n g 
d e g r a d i n g t r e a t m e n t w h e n d i f fe ren t ia l t r e a t m e n t on s o m e o t h e r g r o u n d 
would ra ise no such q u e s t i o n " . 

496 . T h e C o m m i s s i o n recal ls t h a t , in i ts 1976 r e p o r t c i ted above 
(§ 503) , hav ing found v io la t ions of a n u m b e r of Ar t i c l e s of t h e 
C o n v e n t i o n , it n o t e d t h a t t he ac ts v io l a t ing t h e C o n v e n t i o n w e r e 
exclusively d i r e c t e d a g a i n s t m e m b e r s of one of t h e c o m m u n i t i e s in 
C y p r u s , n a m e l y t h e G r e e k - C y p r i o t c o m m u n i t y . T h e C o m m i s s i o n t h e n 
c o n c l u d e d t h a t T u r k e y had t h u s failed to s ecu re t he r i gh t s a n d f r eedoms 
set fo r th in t h e s e Ar t i c les w i t h o u t d i s c r i m i n a t i o n on t h e g r o u n d s of e t h n i c 
or ig in , r ace a n d re l ig ion as r e q u i r e d by Ar t i c l e 14. In its 1983 r e p o r t , t h e 
C o m m i s s i o n did not find it n e c e s s a r y to add a n y t h i n g to its finding u n d e r 
Ar t ic le 14 in t h e p rev ious case ( r e p o r t c i ted above , p . 49 , § 162). 

497. W i t h r e g a r d to t he facts of t he p r e s e n t case , t h e C o m m i s s i o n h a s 
found above t h a t d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n t h e r e has b e e n 
i n t e r f e r e n c e wi th t he r igh t s of G r e e k Cypr io t s living in n o r t h e r n C y p r u s 
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u n d e r several provis ions of t h e C o n v e n t i o n . In p a r t i c u l a r , it has found (see 
p a r a g r a p h 489 above) t h a t t h e g e n e r a l living condi t ions of G r e e k Cy p r i o t s 
living in n o r t h e r n C y p r u s a r e such t h a t t h e r e is an a g g r a v a t e d i n t e r f e r ence 
wi th t he i r r i gh t to respec t for the i r p r iva te a n d family life a n d for 
the i r h o m e . T h e C o m m i s s i o n no tes t h a t a lso d u r i n g t h e per iod u n d e r 
cons ide ra t i on in t he p r e s e n t case all t he se i n t e r f e r ences c o n c e r n e d 
exclusively G r e e k Cypr io t s living in n o r t h e r n C y p r u s a n d w e r e imposed on 
t h e m for t he very r e a s o n t h a t t hey be longed to this class of pe r son . In t he se 
c i r c u m s t a n c e s , t h e t r e a t m e n t c o m p l a i n e d of was c lear ly d i s c r i m i n a t o r y 
aga ins t t h e m on the basis of t h e i r " e t h n i c or ig in , r ace a n d re l ig ion" . W h i l e 
t h e p r e d o m i n a n t factor h e r e is e thn i c d i s c r i m i n a t i o n , t h e C o m m i s s i o n 
cons ide r s t h a t t he pr inc ip le s t a t e d in East African Asians in r e l a t ion to 
racia l d i s c r i m i n a t i o n based on colour is app l i cab le in t h e s a m e m a n n e r . 

498 . However , th i s p r inc ip le h a s not b e e n s t a t e d in a b s o l u t e t e r m s , t h e 
conclus ion of a v io la t ion of Ar t i c l e 3 of t h e C o n v e n t i o n in East African 
Asians h av ing b e e n r e a c h e d by the C o m m i s s i o n in t h e l ight of t he very 
p a r t i c u l a r c i r c u m s t a n c e s of t h a t case . I n d e e d , in such a case as in a n y 
o t h e r case w h e r e Ar t ic le 3 is app l i ed , a v io la t ion of th is provis ion can only 
be found if t h e t r e a t m e n t in q u e s t i o n a t t a i n s t he r e q u i r e d level of sever i ty . 
In t he p r e s e n t case , t he C o m m i s s i o n no t e s t h a t t he g e n e r a l l iving 
cond i t ions of G r e e k Cypr io t s r e s i d e n t in n o r t h e r n C y p r u s w e r e i m p o s e d 
on t h e m in p u r s u i t of an a c k n o w l e d g e d policy a i m i n g a t t h e s e p a r a t i o n of 
t h e e t h n i c g r o u p s in t he is land in the f r a m e w o r k of a b i - c o m m u n a l a n d bi
zona l a r r a n g e m e n t . Th i s policy has led to t h e c o n f i n e m e n t of t h e G r e e k -
Cypr io t p o p u l a t i o n still l iving in n o r t h e r n C y p r u s ( o t h e r t h a n the 
M a r o n i t e s ) w i th in a smal l a r e a of t h e K a r p a s p e n i n s u l a . T h e r e is a 
s t e a d y d e c r e a s e in t h e i r n u m b e r s as a r e su l t of specific m e a s u r e s wh ich 
p r e v e n t t he r enewa l of t he p o p u l a t i o n . M o r e o v e r , t h e i r p r o p e r l y is 
conf isca ted if t hey die or leave t he a r e a . As it was n o t e d in t h e U n i t e d 
N a t i o n s h u m a n i t a r i a n rev iew (see p a r a g r a p h 387 of t h e r e p o r t ) , t he 
r e s t r i c t i ons i m p o s e d on t h e m have the effect of e n s u r i n g t h a t " i nexo rab ly 
w i t h t h e p a s s a g e of t i m e , t hose c o m m u n i t i e s [will] c ea se to exis t in t he 
n o r t h e r n p a r t of t he i s land" . T h e C o m m i s s i o n cons ide r s t h a t , d e s p i t e 
r e c e n t i m p r o v e m e n t s in c e r t a i n r e s p e c t s , t he h a r d s h i p s to which t h e 
G r e e k C ypr io t s living in t h e K a r p a s a r e a of n o r t h e r n C y p r u s w e r e 
sub jec t ed d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n still affected t h e i r dai ly 
life to such a n e x t e n t t h a t it is jus t i f i ed to conc lude t h a t t h e d i s c r i m i n a t o r y 
t r e a t m e n t c o m p l a i n e d of a t t a i n e d a level of sever i ty which c o n s t i t u t e s a n 
affront to t h e i r h u m a n d ign i ty . 

Conclusion 

499 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a v io la t ion of Ar t ic le 3 of t h e 
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C o n v e n t i o n in t h a t t he G r e e k Cypr io t s l iving in t h e K a r p a s a r e a of 
n o r t h e r n C y p r u s have b e e n sub jec t ed to d i s c r i m i n a t i o n a m o u n t i n g to 
d e g r a d i n g t r e a t m e n t . 

(c) Article 14 of the Convent ion 1 

500. T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n t h a t t h e va r ious res t r i c t ive 
m e a s u r e s i m p o s e d on the G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s a r e 
d i s c r i m i n a t o r y a n d t hus a m o u n t to a v io la t ion of Ar t ic le 14 of t h e 
C o n v e n t i o n t a k e n in con junc t ion wi th t h e o t h e r r e l e v a n t C o n v e n t i o n 
Ar t i c l e s . T h e r e s p o n d e n t G o v e r n m e n t deny t h e s e a l l ega t i ons , c l a i m i n g 
t h a t any d i f f e ren t i a t ion m a d e b e t w e e n G r e e k C y p r i o t s a n d T u r k i s h 
C y p r i o t s is only t h e resu l t of t h e b i - c o m m u n a l s t r u c t u r e of C y p r u s , in 
which c e r t a i n m a t t e r s c o n c e r n i n g t h e two c o m m u n i t i e s a r e b e i n g 
r e g u l a t e d s e p a r a t e l y wi th a view to p r e s e r v i n g t he i r e t hn i ca l iden t i ty . 

5 0 1 . In t h e l ight of its above finding u n d e r Ar t ic le 3 of t he C o n v e n t i o n 
(see p a r a g r a p h 499) , t he C o m m i s s i o n does not find it neces sa ry also to 
e x a m i n e the issue of d i s c r i m i n a t i o n a g a i n s t G r e e k Cy p r i o t s l iving in 
n o r t h e r n C y p r u s in t he l ight of Ar t ic le 14. 

Conclusion 

502. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t it is not n e c e s s a r y 
to e x a m i n e w h e t h e r d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n 
a v io la t ion of Ar t i c l e 14 of t h e C o n v e n t i o n in r e spec t of G r e e k Cy p r i o t s 
l iving in n o r t h e r n C y p r u s . 

(d) Article 13 of the Convent ion 

503 . T h e a p p l i c a n t G o v e r n m e n t finally c o m p l a i n t h a t t h e r e has b e e n a 
v io la t ion of Ar t ic le 13 of t he C o n v e n t i o n by r e a s o n of t he fa i lure to provide 
effective r e m e d i e s t o t h e G r e e k C y p r i o t s l iving in n o r t h e r n C y p r u s in 
r e l a t i on to all t he r e s t r i c t i o n s of t h e i r C o n v e n t i o n r igh t s d i scussed above . 
T h e r e s p o n d e n t G o v e r n m e n t c la im t h a t t h e " T R N C " legal sy s t em in fact 
p rov ides t h e m effective r e m e d i e s . 

504. T h e C o m m i s s i o n recal ls i ts above finding u n d e r Ar t ic le 6 of t h e 
C o n v e n t i o n t h a t t he lawfulness u n d e r i n t e r n a t i o n a l law of t h e legal 
sy s t em of t he " T R N C " is not to be t a k e n in to accoun t in d e t e r m i n i n g the 
q u e s t i o n w h e t h e r t h e " T R N C " c o u r t s a r e " e s t a b l i s h e d by law" (see 
p a r a g r a p h s 446-47 above) . T h e s a m e c o n s i d e r a t i o n m u s t app ly in 
r e l a t i on to any o t h e r r e m e d i e s p rov ided by t h e " T R N C " legal sy s t em. 

1. For the text of Article 14 of the Convention, see paragraph 332 above. 
2. For the text of Article 13 of the Convention, sec paragraph 325 above. 
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505 . T h e C o m m i s s i o n has d i scussed above , in t h e l ight of Ar t i c l e 26 of 
t h e C o n v e n t i o n , w h e t h e r or not in r e l a t i on to each c o m p l a i n t c o n c e r n i n g 
t h e G r e e k C ypr io t s l iving in n o r t h e r n C y p r u s effective r e m e d i e s w e r e 
ava i l ab le . T h i s q u e s t i o n , however , does not a r i se in r e spec t of t hose 
c o m p l a i n t s wh ich t h e C o m m i s s i o n h a s found to be u n s u b s t a n t i a t e d 
( n a m e l y , t h e c o m p l a i n t s u n d e r Ar t i c les 2, 5, 6 and 11 of t h e C o n v e n t i o n ) . 
As r e g a r d s t h e r e m a i n i n g c o m p l a i n t s , t h e C o m m i s s i o n recal ls its above 
f indings a c c o r d i n g to which t h e r e a r e effective r e m e d i e s a g a i n s t 
t r e s p a s s i n g on a n d d a m a g e to p r o p e r t y by p r i v a t e p e r s o n s (see 
p a r a g r a p h 471 above) a n d a g a i n s t i n t e r f e r e n c e by p r i v a t e p e r s o n s w i t h 
t h e r igh t to r e spec t for t h e h o m e of G r e e k Cy p r i o t s (see p a r a g r a p h 487 
above ) . Howeve r , t h e r e a r c no effective r e m e d i e s as r e g a r d s t h e 
r e m a i n i n g c o m p l a i n t s c o n c e r n i n g i n t e r f e r e n c e by t h e a u t h o r i t i e s w i th 
G r e e k C y p r i o t s ' r igh t s u n d e r Ar t i c les 8, 9 a n d 10 of t h e C o n v e n t i o n a n d 
Ar t i c l e s 1 a n d 2 of Pro toco l No . 1. N o r a r e t h e r e a n y r e m e d i e s as r e g a r d s 
t he d i s c r i m i n a t i o n a g a i n s t G r e e k Cypr io t s living in n o r t h e r n C y p r u s a n d 
t h e r e s u l t a n t d e g r a d i n g t r e a t m e n t c o n t r a r y to Ar t ic le 3 of t he C o n v e n t i o n . 

Conclusions 

506. T h e C o m m i s s i o n conc ludes , by e i g h t e e n vo tes to two, t h a t t h e r e 
h a s b e e n no viola t ion of Ar t i c l e 13 of t h e C o n v e n t i o n in r e s p e c t of 
i n t e r f e r e n c e s by p r iva t e p e r s o n s wi th t h e r i g h t s of G r e e k Cy p r i o t s l iving 
in n o r t h e r n C y p r u s u n d e r Ar t i c l e s 8 of t he C o n v e n t i o n a n d Ar t ic le 1 of 
P ro toco l No . 1. 

507. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e h a s b e e n a 
v io la t ion of Ar t i c l e 13 of t h e C o n v e n t i o n in r e spec t of i n t e r f e r e n c e s by the 
a u t h o r i t i e s w i th t h e r i gh t s of G r e e k C y p r i o t s living in n o r t h e r n C y p r u s 
u n d e r Ar t i c les 3, 8, 9 a n d 10 of t he C o n v e n t i o n a n d Ar t i c l e s 1 a n d 2 of 
Pro toco l N o . 1. 

C h a p t e r 4 

The right of displaced Greek Cypriots to holdfree elections 

A. C o m p l a i n t s a n d s u b m i s s i o n s o f t h e p a r t i e s 

508. T h e app l i can t G o v e r n m e n t c o m p l a i n t h a t t h e r e is a v io la t ion of 
Ar t ic le 3 of Pro tocol No . 1 in t h a t d i sp laced G r e e k Cypr io t s , as a r e su l t of 
t he i r d i s p l a c e m e n t a n d t h e i r b e i n g refused to r e t u r n , a r e p r e v e n t e d from 
effectively enjoying the r igh t to have freely e l ec ted r e p r e s e n t a t i v e s in t he 
C y p r u s l eg i s l a tu re in r e spec t of t he occupied t e r r i t o ry . A l t h o u g h e lec t ions 
in t he g o v e r n m e n t - c o n t r o l l e d a r e a a r e o r g a n i s e d in r e spec t of t h e whole 



210 CASE OF CYPRUS v. TURKEY - REPORT OF THE COMMISSION 

t e r r i t o r y of C y p r u s , they a r e dep r ived of t he i r m e a n i n g a n d effect in so far 
as t h e r e is no effective r e p r e s e n t a t i o n of t h e a r e a u n d e r T u r k i s h occupa t ion 
a n d effective legis la t ion c a n n o t be passed in r e spec t of t h a t a r e a . 

509 . T h e r e s p o n d e n t G o v e r n m e n t d e n y the a l l eged viola t ion of 
Ar t i c l e 3 of P ro toco l No. 1. T h e y s u b m i t in p a r t i c u l a r t h a t t he a p p l i c a n t 
G o v e r n m e n t still hold e lec t ions for t h e c o n s t i t u e n c i e s of K y r e n i a a n d 
F a m a g u s t a a n d t h a t G r e e k C y p r i o t s in n o r t h e r n C y p r u s wi sh ing to vo t e 
a r e a l lowed to do so. T h e y b l a m e the a p p l i c a n t G o v e r n m e n t for no t t a k i n g 
in to a c c o u n t t h e e x c h a n g e of p o p u l a t i o n a g r e e m e n t s s e t t i n g t h e bas i s for a 
b i - c o m m u n a l a n d bi-zonal f e d e r a t i o n . 

510. N o p a r t i c u l a r ev idence h a s b e e n s u b m i t t e d in r e l a t i o n to th i s 
c o m p l a i n t , excep t a p ress r e p o r t r e c o r d i n g a s t a t e m e n t by t he D e p u t y 
P r i m e M i n i s t e r of t h e " T R N C " t h a t any enc laved G r e e k Cypr io t from t h e 
K a r p a s a r e a w h o was e l ec ted to t h e Cypr io t p a r l i a m e n t in t h e M a y 1996 
e lec t ions would be expe l l ed from the " T R N C " . 

B. O p i n i o n o f t h e C o m m i s s i o n 

5 1 1 . Ar t ic le 3 of Pro tocol No . 1 r e ads as follows: 

"The High Conlract ing Parties under take to hold tree elections at reasonable 
intervals by secret ballot, under conditions which will ensure the free expression of the 
opinion of the people in the choice of the legislature." 

512. T h e C o m m i s s i o n no t e s t h a t t h e e l ec to ra l sy s t em in C y p r u s h a s 
always b e e n b a s e d on a p r inc ip le of e thn ic i ty . T h e o r g a n i s a t i o n of free 
e lec t ions for all G r e e k Cypr io t s ( inc lud ing the G r e e k Cy p r i o t s in 
n o r t h e r n Cyprus ) is poss ible a n d is in fact c a r r i e d ou t in t he s o u t h e r n 
p a r t of t h e i s land . T h e a p p l i c a n t G o v e r n m e n t have no t c o n t r a d i c t e d t h e 
r e s p o n d e n t G o v e r n m e n t ' s a s s e r t i o n in th i s r e s p e c t t h a t such e lec t ions a r e 
a lso he ld for c o n s t i t u e n c i e s in n o r t h e r n C y p r u s a n d t h a t G r e e k C y p r i o t s 
still l iving t h e r e can p a r t i c i p a t e in those e l ec t ions . T h e only i m p e d i m e n t is 
t h a t t h e app l i can t G o v e r n m e n t is dep r ived of t h e t e r r i t o r i a l bas is in 
n o r t h e r n C y p r u s b o t h for ho ld ing the e lec t ions ( t h e G r e e k Cy p r i o t s 
l iving t h e r e m u s t vo t e in t h e s o u t h ) a n d for i m p l e m e n t i n g leg i s la t ion 
a d o p t e d by t h e l eg i s l a tu r e . In t h e C o m m i s s i o n ' s op in ion , th is is only t h e 
c o n s e q u e n c e of t h e g e n e r a l pol i t ica l s i t ua t i on in C y p r u s as it has ex i s t ed 
s ince 1974 a n d does no t involve a specific i n t e r f e r e n c e w i t h t he Cypr io t 
e l ec to ra l sy s t em as such . 

513 . T h e C o m m i s s i o n finds it unsa t i s f ac to ry t h a t t h e e l ec to ra l sy s t em 
o p e r a t e d in b o t h p a r t s of C y p r u s does no t p rov ide for a p r o p e r p lace for 
G r e e k C ypr io t s l iving in n o r t h e r n C y p r u s . A l t h o u g h t h e y can par t ic ipate-
in e lec t ions in t he s o u t h , t h e l eg i s l a tu r e t h e r e is de facto i ncapab le of 
solving any of t h e i r p r o b l e m s . O n the o t h e r h a n d , it a p p e a r s t h a t t h e 
G r e e k C ypr io t s in t h e n o r t h , a l t h o u g h c o n s i d e r e d as " T R N C c i t i zens" , 
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a r e exc luded from p a r t i c i p a t i n g in " T R N C " e lec t ions b e c a u s e of t h e 
p r inc ip le of t h e e t h n i c vo te . H o w e v e r , s ince t he p r inc ip le o p e r a t e s on 
b o t h s ides , T u r k i s h Cypr io t s in t h e g o v e r n m e n t - c o n t r o l l e d a r e a a r e in t h e 
s a m e pos i t ion a n d t h e C o m m i s s i o n finds t h a t no p a r t i c u l a r respons ib i l i ty 
can be a t t r i b u t e d in th is r e s p e c t to t he r e s p o n d e n t S t a t e . 

514 . T h e C o m m i s s i o n has cons ide r ed t h e a l l e g a t i o n c o n c e r n i n g 
p a r t i c u l a r m e a s u r e s t h a t would be t a k e n aga ins t enc laved G r e e k 
Cypr io t s w h o s t a n d for e lec t ion a n d m a n a g e to get e lec ted . Such 
m e a s u r e s m u s t c lear ly be s e e n as an i m p e d i m e n t to t h e free exp re s s ion 
of t h e op in ion of t he peop le in t he choice of t he i r l eg i s l a tu re . H o w e v e r , 
t h e only ev idence in this r e spec t is a p r e s s r e p o r t whose c o r r e c t n e s s t h e 
C o m m i s s i o n h a s not b e e n ab le to verify. N o r has t h e C o m m i s s i o n b e e n 
i n f o r m e d of any c o n c r e t e m e a s u r e s b e i n g t a k e n to t h e effect i nd i ca t ed in 
t he p r e s s r e p o r t . T h e r e f o r e , it h a s not b e e n s u b s t a n t i a t e d t h a t d u r i n g t h e 
e lec t ions c o n c e r n e d t h e r e h a s in fact b e e n p r e s s u r e on t h e free exp re s s ion 
of t he will of t he peop le . 

Conclusion 

515 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e has b e e n no 
v io la t ion of t h e d i sp laced G r e e k C y p r i o t s ' r i gh t to hold free e l ec t ions , as 
g u a r a n t e e d by Ar t ic le 3 of P ro toco l No . 1. 

C h a p t e r 5 

Complaints relating to Turkish Cypriots 

A. C o m p l a i n t s 

516. T h e C o m m i s s i o n has d e c l a r e d admis s ib l e the following 
c o m p l a i n t s r e l a t i n g to T u r k i s h Cypr io t s l iving in n o r t h e r n C y p r u s : 

- t h a t t h e r e is a v io la t ion of Ar t ic le 5 of t h e C o n v e n t i o n b e c a u s e t h e i r 
s ecu r i t y of p e r s o n is not e n s u r e d ; 

- t h a t t h e r e is a v io la t ion of Ar t ic le 6 of t he C o n v e n t i o n , by v i r t u e of 
t he i r be ing sub jec ted to "mi l i t a ry c o u r t s " wh ich do not e n s u r e t h a t 
c h a r g e s a g a i n s t t h e m a r e h e a r d by an i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l ; 

- t h a t t h e r e is a v io la t ion of Ar t ic le 10 of t h e C o n v e n t i o n by r e a s o n of 
t h e p r o h i b i t i o n on the c i r cu la t ion of G r e e k - l a n g u a g e n e w s p a p e r s in 
n o r t h e r n C y p r u s ; 

- t h a t t h e r e is a v io la t ion of Ar t ic le 11 of t he C o n v e n t i o n by r e a s o n of 
t he d e n i a l of t h e i r r igh t t o freely assoc ia te w i t h G r e e k C y p r i o t s ; 

- t h a t t h e r e is a v io la t ion of Ar t ic le 1 of P ro toco l No . 1 by r e a s o n of t h e 
fa i lure to al low t h e m to r e t u r n to t h e i r p r o p e r t i e s in s o u t h e r n C y p r u s . 
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517. T h e C o m m i s s i o n has f u r t h e r d e c l a r e d a d m i s s i b l e c o m p l a i n t s 
u n d e r Ar t i c l e s 3, 5 a n d 8 of t h e C o n v e n t i o n in r e l a t i o n to t h e t r e a t m e n t 
of T u r k i s h - C y p r i o t Gyps ies w h o s o u g h t a s y l u m in t he U n i t e d K i n g d o m . 

518 . Final ly , t h e C o m m i s s i o n has d e c l a r e d admis s ib l e t he c o m p l a i n t 
t h a t t h e r e is a v io la t ion of Ar t ic le 13 of t he C o n v e n t i o n in t h a t t h e r e a r e 
no r e l evan t or sufficient r e m e d i e s ava i l ab le to t h e T u r k i s h Cy p r i o t s 
c o n c e r n e d as r e g a r d s t he i n t e r f e r e n c e w i t h t h e i r above C o n v e n t i o n r i g h t s . 

519. At t h e m e r i t s s t a g e of t h e p r o c e e d i n g s , t he a p p l i c a n t G o v e r n m e n t 
have in add i t i on a l l eged t h e following v io la t ions of t h e C o n v e n t i o n : 

- d e g r a d i n g t r e a t m e n t not only of t h e Gypsy c o m m u n i t y bu t a lso of 
T u r k i s h Cypr io t s a n d T u r k i s h r e s i d e n t s of n o r t h e r n C y p r u s w h o w e r e 
c o n s e q u e n t l y c o m p e l l e d to seek a s y l u m in t he U n i t e d K i n g d o m (Art icle 3 ) ; 

- a r r e s t s a n d unlawful d e t e n t i o n of p e r s o n s pol i t ical ly opposed to t h e 
T u r k i s h policy in n o r t h e r n C y p r u s (Art ic le 5 ) ; 

- T u r k i s h so ld ie rs a r e beyond t h e j u r i s d i c t i o n of "civil c o u r t s " ; 
a r r e s t e d p e r s o n s o r p e r s o n s w i t h civil c l a ims a r e d e n i e d a fair t r i a l of 
c l a ims they have a g a i n s t m e m b e r s of t h e m a i n l a n d T u r k i s h a r m y , t he 
"po l i ce" of T u r k e y ' s s u b o r d i n a t e local a d m i n i s t r a t i o n , s e t t l e r s a n d t h e i r 
pol i t ical o p p o n e n t s w h o inflict in jur ies u p o n t h e m (Art ic le 6) ; 

- i n t e r f e r e n c e wi th t he r igh t to r e spec t for p r iva t e a n d family life a n d 
h o m e (Art ic le 8) , occas ioned by 

(a) T u r k e y ' s policy of mass ive m a i n l a n d s e t t l e m e n t ; 
(b) a s s a u l t s on a n d t h r e a t s to t h e lives of T u r k i s h Cy p r i o t s opposed to 

T u r k e y ' s policy in t h e occupied a r e a , such a s s a u l t s b e i n g c o m m i t t e d by t h e 
"pol ice" , p e r s o n s a s soc i a t ed wi th t h e "po l i ce" a n d t h e T u r k i s h " e m b a s s y " , 
o r t o l e r a t e d by T u r k i s h officials, such p e r s o n s also c o n d o n i n g violence by 
m a s s e n t r a n t s to t h e occupied a r e a w h o have b e e n e n c o u r a g e d by T u r k e y 
to c o m e to C y p r u s ; t h e level of sever i ty of s o m e a s s a u l t s a n d t h r e a t s is such 
t h a t t h e y c o m e u n d e r Ar t ic le 3 of t he C o n v e n t i o n ; they have led to p e r s o n s 
s e e k i n g a sy lum in t he U n i t e d K i n g d o m ; 

(c) den ia l of family r e u n i o n wi th T u r k i s h Cypr io t s w h o left t h e 
occup ied a r e a a n d now live in t h e g o v e r n m e n t - c o n t r o l l e d a r e a . P e r s o n s 
w h o s u b s e q u e n t l y m a n a g e d to r e t u r n to t h e occup ied a r e a have b e e n 
a s s a u l t e d by the "pol ice" ; 

(d) d e n i a l of t h e possibi l i ty of e m p l o y m e n t by t h e " S t a t e " a n d 
t o l e r a t i o n of p r ac t i ce s involving d e n i a l of e m p l o y m e n t in t he p r i v a t e 
s ec to r t o p e r s o n s w h o do not s u p p o r t t he r e g i m e ; 

(e) refusal to p e r m i t m e d i c a l t r e a t m e n t a t n e a r b y specia l i s t facil i t ies 
in t he g o v e r n m e n t - c o n t r o l l e d a r e a ; 

- i n t e r f e r e n c e w i t h f r eedom of express ion (Art ic le 10) effected by t h e 
T u r k i s h a r m y , t h e "po l i ce" or p e r s o n s a c t i n g in assoc ia t ion wi th t h e m , w h o 
p lace a chill on t h e exerc i se of t h e r igh t to receive or i m p a r t i n f o r m a t i o n ; 

- i n t e r f e r e n c e wi th peaceful d e m o n s t r a t i o n s by p e r s o n s opposed to 
T u r k e y ' s policy in t h e occupied a r e a (Art ic le 11); 
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— d i s c r i m i n a t i o n in s e c u r i n g C o n v e n t i o n r igh t s to m e m b e r s of t h e 
Gypsy c o m m u n i t y , in p a r t i c u l a r in con junc t ion wi th t h e den ia l of Gypsy 
c h i l d r e n ' s e n t i t l e m e n t to e d u c a t i o n u n d e r Ar t i c l e 2 of P ro toco l N o . 1, a n d 
d i s c r i m i n a t i o n a g a i n s t Alevi K u r d s r e s i d e n t in t he occupied a r e a 
(Art ic le 14); 

— i n t e r f e r e n c e wi th t he peaceful e n j o y m e n t of possess ions a n d 
a c q u i e s c e n c e in a t t a c k s on the possess ions of m e m b e r s of pol i t ical p a r t i e s 
opposed to t h e D e n k t a § r e g i m e (Art ic le 1 of P ro toco l N o . 1); 

— de facto d e n i a l of t h e r igh t to e d u c a t i o n to Gypsy ch i l d r en by 
s y s t e m a t i c m i s c o n d u c t of t e a c h e r s , fa i lure to p rov ide t h e m wi th 
e d u c a t i o n a c c o r d i n g to t h e i r n e e d s a n d fa i lure to p r o t e c t t h e m a g a i n s t 
h u m i l i a t i o n a n d d e g r a d i n g t r e a t m e n t (Ar t ic le 2 of P ro toco l No. 1). 

520. T h e C o m m i s s i o n m u s t accord ing ly d e t e r m i n e w h e t h e r t h e las t -
m e n t i o n e d c o m p l a i n t s c a n be t a k e n in to accoun t in t h e c o n t e x t of i ts 
e x a m i n a t i o n of t he m e r i t s of the p r e s e n t a p p l i c a t i o n as d e c l a r e d 
admis s ib l e . 

D . O p i n i o n o f t h e C o m m i s s i o n 

/. Scope of the Commission's examination 

569 . T h e C o m m i s s i o n reca l l s app l i ca t i on no. 8007 /77 , w h e r e it h a d 
before it c o m p l a i n t s by t he app l i can t G o v e r n m e n t a b o u t c o n t i n u o u s 
v io la t ions of t he r i gh t s of T u r k i s h Cypr io t s l iving in n o r t h e r n C y p r u s , 
i nc lud ing s y s t e m a t i c ac t s of v io lence , t h r e a t s , insu l t s a n d o t h e r 
oppress ive ac t s by T u r k i s h s e t t l e r s e n c o u r a g e d a n d c o u n t e n a n c e d by the 
p r e s e n c e of T u r k i s h t r o o p s , a n d p r e v e n t i o n of any r e t u r n by T u r k i s h 
C ypr io t s to t h e i r h o m e s a n d p r o p e r t i e s in t he g o v e r n m e n t - c o n t r o l l e d 
a r e a . It was a l l eged t h a t t h e s e ac t s c o n s t i t u t e d c o n t i n u o u s v io la t ions of 
Ar t i c les 3, 5, 6 a n d 8 of t h e C o n v e n t i o n a n d of Ar t i c l e 1 of P ro toco l N o . 1 
(see the 198.3 r epo r t c i ted above , p . 49 , § 163). T h e r e s p o n d e n t 
G o v e r n m e n t qual i f ied t h e s e a l l ega t ions as p r o p a g a n d a (ibid., § 164). T h e 
C o m m i s s i o n , hav ing r e g a r d to t h e m a t e r i a l before it, found t h a t it d id not 
have sufficient ava i lab le ev idence e n a b l i n g it to c o m e to any conc lus ion 
r e g a r d i n g th is c o m p l a i n t (ibid., p . 50, § 165). 

570. In view of this finding, t he a p p l i c a n t G o v e r n m e n t have now 
s u b m i t t e d ex tens ive ev idence on t h e s i t ua t i on of T u r k i s h Cy p r i o t s in 
n o r t h e r n C y p r u s which t h e y c la im is sufficient to e s t ab l i sh v io la t ions of 
t h e C o n v e n t i o n in severa l r e s p e c t s . T h e C o m m i s s i o n n o t e s , however , t h a t 
t h e o r ig ina l c o m p l a i n t s s u b m i t t e d by t h e app l i can t G o v e r n m e n t in t h e 
p r e s e n t a p p l i c a t i o n differ s o m e w h a t f rom t h o s e in t h e p rev ious 
app l i ca t ion a n d t h a t t h e y w e r e cons ide rab ly e x p a n d e d a t t he m e r i t s s t a g e 
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of t h e p r o c e e d i n g s (see p a r a g r a p h 519 above ) . T h e C o m m i s s i o n is 
t h e r e f o r e r e q u i r e d to d e t e r m i n e to w h a t e x t e n t it can dea l w i t h t h e 
a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s as d e v e l o p e d a f t e r t h e admiss ib i l i ty 
dec i s ion (see p a r a g r a p h 520 above ) . 

5 7 1 . In th is c o n n e c t i o n , t h e C o m m i s s i o n refers to its c o n s i d e r a t i o n s 
above (see p a r a g r a p h 216) a c c o r d i n g to which the scope of its 
e x a m i n a t i o n of t h e m e r i t s is c i r c u m s c r i b e d by the facts or a g g r e g a t e of 
facts covered by t h e admiss ib i l i ty decis ion w i t h o u t t h e C o m m i s s i o n b e i n g 
b o u n d by t h e i r in i t ia l legal qua l i f i ca t ion . O n th is bas i s , t h e C o m m i s s i o n 
now finds in r e l a t i on to t h e i ssues u n d e r c o n s i d e r a t i o n h e r e t h a t it c a n n o t 
e n t e r t a i n m o s t of t h e a d d i t i o n a l c o m p l a i n t s set ou t in p a r a g r a p h 519 
above as they a r e in no way covered by the admiss ib i l i ty dec is ion . T h e 
C o m m i s s i o n will, however , i nc lude in its e x a m i n a t i o n those a spec t s of t he 
p r e s e n t s i t ua t i on of T u r k i s h Cypr io t s in n o r t h e r n C y p r u s which m a y be 
r e g a r d e d as b e i n g i n h e r e n t l y covered by t h e admiss ib i l i ty decis ion, as 
d e s c r i b e d in t h e m a n d a t e to t h e C o m m i s s i o n ' s d e l e g a t e s c o n c e r n i n g t h e 
scope of t h e i r i nves t iga t ions (see p a r a g r a p h 521 of t h e r e p o r t ) . T h i s m e a n s 
in p a r t i c u l a r t h a t t h e C o m m i s s i o n will dea l w i th va r ious a spec t s of t h e 
a l l eged t r e a t m e n t of pol i t ical o p p o n e n t s ( i l l - t r e a t m e n t , a c t u a l d e t e n t i o n , 
h a r a s s m e n t a n d i n t e r f e r e n c e w i t h family life, r e s t r i c t i o n of the i r f r eedom 
of exp res s ion a n d a s sembly ) wh ich ini t ial ly h a d been pu t before it only as a 
m a t t e r of t h e i r " secu r i ty of p e r s o n " u n d e r Ar t i c l e 5 of t h e C o n v e n t i o n . T h e 
C o m m i s s i o n will t h e n dea l w i t h t h e a l l ega t ions c o n c e r n i n g t h e T u r k i s h -
Cypr io t Gypsy c o m m u n i t y ( inc lud ing the a l l ega t ion of d i s c r i m i n a t i o n 
which h a d a l r e a d y b e e n m e n t i o n e d a t t h e admiss ib i l i ty s t a g e ) a n d finally 
w i t h t h e r e m a i n i n g c o m p l a i n t s . 

2. Complaints relating to political opponents 

572. T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n of a d m i n i s t r a t i v e p r a c t i c e s 
d i r e c t e d aga ins t T u r k i s h Cypr io t s w h o a r e pol i t ical o p p o n e n t s of t h e 
ru l i ng p a r t i e s in n o r t h e r n C y p r u s a n d which a l legedly subjec t t h e m to 
i n h u m a n or d e g r a d i n g t r e a t m e n t (Art ic le 3 of t h e C o n v e n t i o n ) , i n t e r f e r e 
wi th t h e i r s ecur i ty of p e r s o n (Art icle 5) , t h e i r p r i v a t e a n d family life 
(Art ic le 8) , a n d t h e i r f r eedom of exp res s ion (Art ic le 10) a n d a s s e m b l y 
(Art ic le 1 1). T h e r e s p o n d e n t G o v e r n m e n t , w i t h o u t m a k i n g specific 
s u b m i s s i o n s c o n c e r n i n g t h e p a r t i c u l a r c o m p l a i n t s , in s u b s t a n c e d e n y 
t h e s e a l l ega t i ons . 

573 . T h e C o m m i s s i o n has found c red ib le i nd i ca t i ons t h a t , p r io r to a n d 
d u r i n g t h e pe r iod u n d e r c o n s i d e r a t i o n , c e r t a i n act iv is ts of oppos i t ion 
pol i t ica l p a r t i e s have in fact e x p e r i e n c e d diff icult ies in c o n n e c t i o n w i t h 
t h e i r pol i t ical ac t iv i t ies . It c a n n o t exc lude t h a t in ind iv idua l cases t h e i r 
r i g h t s u n d e r t h e above C o n v e n t i o n Ar t i c les have in fact b e e n i n t e r f e r e d 
wi th . H o w e v e r , m a n y of t h e i n t e r f e r e n c e s have b e e n the ac t s of p r i v a t e 
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p e r s o n s a g a i n s t wh ich no r e m e d i e s were t a k e n by the p e r s o n s c o n c e r n e d in 
t h e c o u r t s of t h e " T R N C " . In cases w h e r e t h e p e r s o n s c o n c e r n e d w e r e -
s o m e t i m e s r e p e a t e d l y - s u b j e c t e d to s h o r t pe r i ods of a c t u a l d e t e n t i o n , 
t hey did not m a k e use of h a b e a s co rpus p r o c e e d i n g s . L ikewise , t hey did 
not i n t r o d u c e cou r t r e m e d i e s a g a i n s t o t h e r a l l eged ly unlawful ac t s of t h e 
" T R N C " police or a d m i n i s t r a t i v e a u t h o r i t i e s . T h e C o m m i s s i o n cons ide r s 
t h a t it h a s no t b e e n shown beyond r e a s o n a b l e d o u b t t h a t all of t h e s e 
r e m e d i e s would have b e e n ineffective a n d t h a t t h e r e is accord ing ly a n 
a d m i n i s t r a t i v e p rac t i ce by t h e " T R N C " a u t h o r i t i e s , i n c l u d i n g t h e c o u r t s , 
of re fus ing any legal p r o t e c t i o n to t h e p e r s o n s c o n c e r n e d . T h e 
C o m m i s s i o n recal ls in th is con t ex t t h a t in case of d o u b t as to t h e 
effect iveness of p a r t i c u l a r r e m e d i e s t h e v ic t ims of a l l eged v io la t ions of 
t h e C o n v e n t i o n a r e r e q u i r e d to m a k e use of t he se r e m e d i e s . 

Conclusion 

574. T h e C o m m i s s i o n conc ludes , by n i n e t e e n vo tes to one , t h a t t h e r e 
has b e e n no v io la t ion of t he r i gh t s of T u r k i s h Cy p r i o t s w h o a r e o p p o n e n t s 
of t he r e g i m e in n o r t h e r n C y p r u s u n d e r Ar t i c l e s 3 , 5, 8, 10 a n d 11 ol t he 
C o n v e n t i o n by r eason of fa i lure to p r o t e c t t he i r r i g h t s u n d e r t h e s e 
provis ions . 

3. Complaints concerning the Turkish-Cypriot Gypsy community 

575 . T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n t h a t t he T u r k i s h - C y p r i o t 
Gypsy c o m m u n i t y is severe ly d i s c r i m i n a t e d a g a i n s t by a d m i n i s t r a t i v e 
p rac t i ce s in t h e fields of e d u c a t i o n , h o u s i n g , e m p l o y m e n t , t r a n s p o r t a n d 
p r o p e r t y a l loca t ion . T h e y also re fe r to cases of unjus t i f ied d e t e n t i o n a n d 
i l l - t r e a t m e n t a n d a l lege v io la t ions of Ar t i c les 3 ( i n h u m a n or d e g r a d i n g 
t r e a t m e n t ) , 5 ( secur i ty of p e r s o n ) , 8 ( i n t e r f e r e n c e wi th h o m e a n d p r i v a t e 
and family life) a n d 14 ( d i s c r i m i n a t i o n in t h e e n j o y m e n t of C o n v e n t i o n 
r igh ts ) of t h e C o n v e n t i o n as well as of Ar t i c les 1 (peaceful e n j o y m e n t of 
possess ions) a n d 2 ( r ight to e d u c a t i o n ) of P ro toco l No . 1. T h e r e s p o n d e n t 
G o v e r n m e n t d e n y t h e s e a l l e g a t i o n s . 

576 . T h e C o m m i s s i o n has found ind i ca t i ons t h a t in fact m a n y 
m e m b e r s of t he Gypsy c o m m u n i t y of n o r t h e r n C y p r u s live in very poor 
cond i t i ons a n d e x p e r i e n c e difficult ies of t h e sor t a l l eged by the a p p l i c a n t 
G o v e r n m e n t . H o w e v e r , m o s t of t h e i n c i d e n t s r e p o r t e d by t h e w i t n e s s e s 
o c c u r r e d p r io r to t h e per iod u n d e r c o n s i d e r a t i o n in t he p r e s e n t case . It is 
t r u e t h a t d u r i n g t h a t pe r iod t h e r e have b e e n ind iv idua l cases of h a r d s h i p 
such as t he d e m o l i t i o n of t h e houses of a Gypsy c o m m u n i t y n e a r M o r p h o u 
on t h e o r d e r of t h e local a u t h o r i t i e s , t h e refusal of a i r l i ne c o m p a n i e s t o 
t r a n s p o r t Gyps ie s w i t h o u t a visa, a n d h u m i l i a t i o n of Gypsy c h i l d r e n a t 
school . H o w e v e r , it a p p e a r s t h a t in all t h e s e cases ava i lab le d o m e s t i c 



216 CASE OE CYPRUS v. TURKEY - REPORT OE THE COMMISSION 

r e m e d i e s have not b e e n e x h a u s t e d . M o r e o v e r , t he C o m m i s s i o n does no t 
find it e s t ab l i shed beyond r e a s o n a b l e d o u b t t h a t t h e r e is a d e l i b e r a t e 
p r a c t i c e of t h e a u t h o r i t i e s in n o r t h e r n C y p r u s to d i s c r i m i n a t e a g a i n s t 
Gyps ie s or to w i t h h o l d p r o t e c t i o n a g a i n s t social d i s c r i m i n a t i o n . 
T h e C o m m i s s i o n f u r t h e r obse rves t h a t t h e app l i can t G o v e r n m e n t ' s 
c o m p l a i n t s u n d e r Ar t i c les 1 a n d 2 of Pro tocol No . 1 c a n n o t be 
e n t e r t a i n e d s ince t h e y w e r e only i n t r o d u c e d a t t h e m e r i t s s t a g e of t he 
p r o c e e d i n g s a n d a r e not in s u b s t a n c e covered by the admiss ib i l i ty dec is ion . 

Conclusion 

577. T h e C o m m i s s i o n conc ludes , by t h i r t e e n vo tes to seven , t h a t t h e r e 
h a s b e e n no v io la t ion of t h e r i gh t s of m e m b e r s of t h e T u r k i s h - C y p r i o t 
Gypsy c o m m u n i t y u n d e r Ar t i c l e s 3, 5, 8 a n d 14 of the C o n v e n t i o n by 
r e a s o n of fa i lure to p r o t e c t t h e i r r i g h t s u n d e r t he se Ar t i c l e s . 

4. The remaining complaints 

(a) Article 6 o f the Convent ion' 

578. T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n u n d e r Ar t ic le 6 of t he 
C o n v e n t i o n t h a t t h e m i l i t a r y c o u r t s in n o r t h e r n C y p r u s , which a r e a lso 
c o m p e t e n t for c e r t a i n m a t t e r s c o n c e r n i n g civi l ians, a r e not i n d e p e n d e n t 
a n d i m p a r t i a l as r e q u i r e d by t h a t provis ion. T h e r e s p o n d e n t G o v e r n m e n t 
have no t m a d e a n y specific s u b m i s s i o n s in r e l a t i o n to th i s c o m p l a i n t . In 
t h e c o n t e x t of t h e i r submis s ions on t h e legal sy s t em of t h e " T R N C " t h e y 
have , however , p rov ided c e r t a i n i n f o r m a t i o n on t h e o r g a n i s a t i o n of t h e 
m i l i t a r y c o u r t s in n o r t h e r n C y p r u s (see p a r a g r a p h 1 10 a b o v e ) . 

579 . In t h e l ight of th i s i n f o r m a t i o n , t h e C o m m i s s i o n no tes t h a t 
m i l i t a r y officers a p p o i n t e d by the Secur i ty Forces C o m m a n d (first 
i n s t a n c e ) or t h e Secur i ty Forces C o m m a n d e r ( second i n s t a n c e ) a r e 
m e m b e r s of t hose c o u r t s a longs ide civi l ian j u d g e s . In view of t h e 
c o m p o s i t i o n of t h e s e c o u r t s , t h e C o m m i s s i o n has d o u b t s as to t h e i r 
c o n f o r m i t y w i t h t h e r e q u i r e m e n t s of Ar t i c l e 6 (see Eu r . C o u r t H R , Incal 
v. Turkey,judgment of 9 J u n e \998, Reports 1998-IV, p p . 1571-73, §§ 65-73) . 
H o w e v e r , it h a s not b e e n e s t a b l i s h e d in t he p r e s e n t case t h a t d u r i n g the 
pe r iod u n d e r c o n s i d e r a t i o n any p r o c e e d i n g s , a n d in p a r t i c u l a r p r o c e e d i n g s 
a g a i n s t c ivi l ians, in fact took p lace before t h o s e c o u r t s . T h e C o m m i s s i o n 
t h e r e f o r e cons ide r s t h a t it h a s not been e s t ab l i shed t h a t d u r i n g th is pe r iod 
t h e r e has b e e n a v io la t ion of Ar t ic le 6 in th is r e spec t . 

1. For the text of Article 6 of the Convention, see paragraph 440 above. 
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580. T h e C o m m i s s i o n no tes t h a t , s ince t h e decis ion on admiss ib i l i ty , 
t h e a p p l i c a n t G o v e r n m e n t have s u b m i t t e d a d d i t i o n a l c o m p l a i n t s u n d e r 
Ar t ic le 6. T h e y a l lege in e s sence t h a t excessive i m m u n i t y is b e i n g 
g r a n t e d from civil j u r i s d i c t i o n of the " T R N C " c o u r t s , t h e m e m b e r s of t he 
T u r k i s h m i l i t a r y forces b e i n g l iable only in T u r k i s h m i l i t a r y c o u r t s . 
F u r t h e r m o r e , it is a l leged t h a t T u r k i s h - C y p r i o t civi l ians a r e b e i n g 
act ively d i s c o u r a g e d from b r i n g i n g civil l awsu i t s a g a i n s t m e m b e r s of t he 
m i l i t a r y forces a n d t h e pol ice. H o w e v e r , t he C o m m i s s i o n c a n n o t e n t e r t a i n 
t h e s e c o m p l a i n t s , which a r e beyond t h e scope of t he admiss ib i l i ty dec is ion . 

Conclusion 

5 8 1 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e p e r i o d 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no v io la t ion of Ar t ic le 6 of t he 
C o n v e n t i o n in t h a t T u r k i s h - C y p r i o t civi l ians living in n o r t h e r n C y p r u s 
w e r e t r i ed by m i l i t a r y c o u r t s l ack ing i n d e p e n d e n c e a n d i m p a r t i a l i t y . 

(b) Article 10 of the Convent ion 1 

582. T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n of a v io la t ion of Ar t i c l e 10 of 
t h e C o n v e n t i o n in t h a t t h e r igh t of T u r k i s h Cy p r i o t s living in n o r t h e r n 
C y p r u s to rece ive i n f o r m a t i o n was i n t e r f e r e d wi th by a p roh ib i t i on on the 
c i rcu la t ion of G r e e k - l a n g u a g e n e w s p a p e r s . T h e r e s p o n d e n t G o v e r n m e n t 
d e n y t h e e x i s t e n c e of such r e s t r i c t i o n s . 

5 8 3 . T h e C o m m i s s i o n re fe rs to its f inding above (see p a r a g r a p h 457) , 
a cco rd ing to which the ex i s t ence of r e s t r i c t i o n s on t h e c i r cu la t ion of 
G r e e k - l a n g u a g e n e w s p a p e r s in n o r t h e r n C y p r u s has not b e e n 
s u b s t a n t i a t e d . 

584. T h e C o m m i s s i o n no t e s t h a t a t t he m e r i t s s t a g e of t he p r o c e e d i n g s 
t he a p p l i c a n t G o v e r n m e n t have ra i sed Ar t ic le 10 also in o t h e r r e s p e c t s , 
c l a i m i n g in p a r t i c u l a r a ch i l l ing effect on t h e p r e s s by oppress ive 
m e a s u r e s t a k e n aga ins t cr i t ical T u r k i s h - C y p r i o t j o u r n a l i s t s , such as t h e 
m u r d e r of M r Adal i , a l legedly i n s t i g a t e d or t o l e r a t e d by t h e a u t h o r i t i e s . 
T h e s e c o m p l a i n t s , however , a r e not covered by the admiss ib i l i ty dec is ion . 
In p a r t i c u l a r , t he m u r d e r of M r Adal i is a d i s t inc t fact which o c c u r r e d 
a f te r the d a t e of t h a t dec is ion a n d which t h e r e f o r e is o u t s i d e t h e scope of 
t he p r e s e n t case . In so far as it is a l l eged t h a t t h e r e h a s a lso b e e n a n 
i n t e r f e r e n c e wi th t h e f r eedom of exp re s s ion of pol i t ical o p p o n e n t s to t h e 
r e g i m e in n o r t h e r n C y p r u s , t h e C o m m i s s i o n re fe rs to its f indings in 
p a r a g r a p h 573 above . 

1. For (he text of Article 10 of the Convention, see paragraph 456 above. 
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Conclusion 

585 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the per iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no viola t ion of Ar t ic le 10 of t h e 
C o n v e n t i o n by v i r t u e of r e s t r i c t i o n s on t h e r igh t of T u r k i s h C y p r i o t s 
l iving in n o r t h e r n C y p r u s to receive i n f o r m a t i o n from the G r e e k -
l a n g u a g e p re s s . 

(c) Article 11 of the Convent ion 1 

586. T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n of a v io la t ion of Ar t ic le 1 1 of 
t h e C o n v e n t i o n by r e a s o n of r e s t r i c t i o n s on t h e r igh t of T u r k i s h Cy p r i o t s 
l iving in n o r t h e r n C y p r u s to a s soc ia t e t h e m s e l v e s freely wi th G r e e k 
C y p r i o t s a n d o t h e r s from t h e g o v e r n m e n t - c o n t r o l l e d a r e a . T h e 
r e s p o n d e n t G o v e r n m e n t in e s sence con te s t th i s a l l ega t ion . 

587. T h e C o m m i s s i o n re fe rs to its o b s e r v a t i o n s above c o n c e r n i n g 
s i m i l a r c o m p l a i n t s r e l a t i n g to G r e e k C y p r i o t s living in n o r t h e r n C y p r u s 
(see p a r a g r a p h 463) . N o t h i n g has b e e n b r o u g h t to its a t t e n t i o n to t h e 
effect t h a t d u r i n g t h e pe r iod u n d e r c o n s i d e r a t i o n t h e r e have b e e n 
a t t e m p t s by T u r k i s h C y p r i o t s l iving in n o r t h e r n C y p r u s to e s t ab l i s h 
a s soc ia t ions w i t h G r e e k C y p r i o t s in t h e n o r t h e r n or s o u t h e r n p a r t s of 
C y p r u s which w e r e p r e v e n t e d by t h e a u t h o r i t i e s . T h e C o m m i s s i o n 
t h e r e f o r e cons ide r s th i s c o m p l a i n t as b e i n g u n s u b s t a n t i a t e d . 

588 . T h e C o m m i s s i o n no t e s t h a t a t t h e m e r i t s s t a g e of t h e p r o c e e d i n g s 
t h e a p p l i c a n t G o v e r n m e n t a lso s u b m i t t e d c o m p l a i n t s in r e l a t ion to 
r e s t r i c t i o n s on t h e r ight to f r eedom of a s s e m b l y of T u r k i s h Cy p r i o t s 
l iving in n o r t h e r n C y p r u s . In p a r t i c u l a r , it h a s b e e n a l l eged t h a t t h e r e 
have b e e n i m p e d i m e n t s to t h e i r p a r t i c i p a t i o n in b i - c o m m u n a l e v e n t s . 
T h e C o m m i s s i o n n o t e s t h a t t h e r e l evan t U n i t e d N a t i o n s d o c u m e n t s in 
fact m e n t i o n such i m p e d i m e n t s which w e r e p laced in t h e way of i n t e r -
c o m m u n a l m e e t i n g s as f rom t h e second half of 1996. H o w e v e r , th is 
r e l a t e s to d i s t inc t facts which o c c u r r e d a f te r t he d a t e of t h e admiss ib i l i ty 
dec is ion in t he p r e s e n t case a n d which t h e r e f o r e a r e not covered by it. T h e 
C o m m i s s i o n accord ing ly c a n n o t e n t e r t a i n th i s c o m p l a i n t . 

Conclusion 

589. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e has b e e n n o v io la t ion of Ar t ic le 11 of t h e 
C o n v e n t i o n by i n t e r f e r e n c e wi th t h e r igh t to f r eedom of assoc ia t ion of 
T u r k i s h Cypr io t s l iving in n o r t h e r n C y p r u s . 

1. For the text of Article 11 of the Convention, see paragraph 462 above. 
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(d) Article 1 of Protocol No. 11 

590. T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n t h a t t h e r e is a c o n t i n u i n g 
v io la t ion of Ar t i c l e 1 of P ro toco l No. 1 by r e a s o n of t he fa i lure to allow 
T u r k i s h C ypr io t s living in n o r t h e r n C y p r u s to r e t u r n to t h e i r p r o p e r t i e s 
in t he s o u t h e r n p a r t of C y p r u s . T h e y f u r t h e r c o m p l a i n a b o u t a c o n t i n u o u s 
i n f r i n g e m e n t of T u r k i s h C y p r i o t s ' r igh t to enjoy t he i r possess ions , by 
r e a s o n of c r i m i n a l c o n d u c t which the a u t h o r i t i e s a l l eged ly c o n d o n e . T h e 
r e s p o n d e n t G o v e r n m e n t d e n y t h e s e a l l ega t i ons , c l a i m i n g in p a r t i c u l a r 
t h a t it is a n un rea l i s t i c a s s u m p t i o n t h a t any T u r k i s h Cypr io t s l iving in 
t h e n o r t h e r n p a r t of t h e is land ac tua l ly wish to r e t u r n to s o u t h e r n 
C y p r u s a n d t h a t t h e y would be a l lowed by t h e a u t h o r i t i e s of t he a p p l i c a n t 
S t a t e to c la im back t he i r p r o p e r t y t h e r e . T h e y have a lso s u b m i t t e d t h a t 
in t h e " T R N C " effective r e m e d i e s a r e g e n e r a l l y ava i lab le to T u r k i s h 
C y p r i o t s . 

5 9 1 . T h e q u e s t i o n w h e t h e r t h e r e is i n t e r f e r e n c e by t h e r e s p o n d e n t 
S t a t e wi th T u r k i s h - C y p r i o t p r o p e r t y r i g h t s in s o u t h e r n C y p r u s is not 
s y m m e t r i c a l to t he s imi la r issue ra ised in r e spec t of d i sp l aced G r e e k 
Cypr io t s (see p a r a g r a p h s 311-22 a b o v e ) . T h e m e a s u r e s t a k e n by t h e 
a u t h o r i t i e s of t h e app l i can t S t a t e for t he a d m i n i s t r a t i o n of T u r k i s h -
Cypr io t p r o p e r t y in t he s o u t h (which t h e r e s p o n d e n t G o v e r n m e n t c la im 
a r e a n a l o g o u s to those app l i ed to G r e e k - C y p r i o t p r o p e r t y in t h e n o r t h ) 
a r e no t in i ssue h e r e . H o w e v e r , t he C o m m i s s i o n no t e s t h a t , d u e to t h e 
l and-a l loca t ion sys t em o p e r a t e d in n o r t h e r n C y p r u s , T u r k i s h Cy p r i o t s 
living t h e r e have gene ra l l y t r a n s f e r r e d t h e i r c l a ims to p r o p e r t y in 
s o u t h e r n C y p r u s to t he " T R N C " in r e t u r n for p r o p e r t y which they 
rece ived in t h e n o r t h . It is a l l eged t h a t th i s was d o n e u n d e r c o m p u l s i o n 
a n d t h a t , for t he p u r p o s e s of the C o n v e n t i o n , t h e p e r s o n s c o n c e r n e d 
m u s t t h e r e f o r e still be r e g a r d e d as t h e legal owne r s of t h e p r o p e r t y left 
b e h i n d in s o u t h e r n C y p r u s . If t h a t w e r e t h e case , t h e m e a s u r e s t a k e n by 
t h e n o r t h e r n Cypr io t a u t h o r i t i e s would not have val idly dep r ived t h e 
T u r k i s h - C y p r i o t o w n e r s of t h e con t ro l of t he i r p r o p e r t i e s in t h e s o u t h 
a n d , as t h e a p p l i c a n t G o v e r n m e n t do not r ecogn i se t h e legal va l id i ty of 
t h e i r t r a n s a c t i o n s wi th t h e n o r t h e r n a u t h o r i t i e s , such con t ro l could a lso 
effectively be exerc i sed by t h e m if t hey wished to do so. T h e only 
i m p e d i m e n t for which t h e a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e could be 
he ld r e spons ib l e in this r e spec t is i n t e r f e r e n c e w i t h t h e i r access to t h e 
p r o p e r t y s i t u a t e d in s o u t h e r n C y p r u s , in so far as t he f r eedom of 
m o v e m e n t of T u r k i s h C y p r i o t s to t h e s o u t h is r e s t r i c t e d . A s s u m i n g t h a t 
t he imposs ib i l i ty of access to p r o p e r t y as a c o n s e q u e n c e of r e s t r i c t i o n s on 
f r eedom of m o v e m e n t m i g h t b r i n g those r e s t r i c t i ons w i th in t h e scope 
of Ar t ic le 1 of P ro toco l No . 1 (see Loizidou ( m e r i t s ) , c i ted above ) , t he 

1. For the text of Article 1 of Protocol No. 1, see paragraph 310 above. 
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C o m m i s s i o n no t e s t h a t in any event no cases have b e e n b r o u g h t to its 
a t t e n t i o n w h e r e , d u r i n g t h e per iod u n d e r c o n s i d e r a t i o n in t he p r e s e n t 
app l i ca t i on , T u r k i s h Cypr io t s l iving in n o r t h e r n C y p r u s m a d e a t t e m p t s 
t o accede to t h e i r p r o p e r t y in s o u t h e r n C y p r u s a n d w e r e p r e v e n t e d from 
d o i n g so. T h e C o m m i s s i o n t h e r e f o r e Finds t h a t t h e above c o m p l a i n t is 
u n s u b s t a n t i a t e d . 

592. As r e g a r d s t he f u r t h e r c o m p l a i n t of unlawful i n t e r f e r e n c e w i t h 
t h e p r o p e r t y of T u r k i s h C y p r i o t s living in n o r t h e r n C y p r u s by p r i v a t e 
p e r s o n s , the C o m m i s s i o n no t e s t h a t a l t h o u g h th is c o m p l a i n t was no t 
exp res s ly m e n t i o n e d in t h e admiss ib i l i ty dec is ion , it h a d a l r e a d y b e e n 
s u b m i t t e d a t t h e admiss ib i l i ty s t age of t he p r o c e e d i n g s . H o w e v e r , t h e 
C o m m i s s i o n cons ide r s t h a t sufficient r e m e d i e s exis t in n o r t h e r n C y p r u s 
in th is r e s p e c t . In any even t , it does not c o n s i d e r it e s t a b l i s h e d t h a t t h e r e 
ex is t s a n a d m i n i s t r a t i v e p r a c t i c e by t he a u t h o r i t i e s of sy s t ema t i ca l l y 
c o n d o n i n g such i n t e r f e r e n c e s . 

Conclusion 

593 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e has b e e n no viola t ion of Ar t ic le 1 of 
P ro toco l No . 1 by r e a s o n of fa i lure to secure e n j o y m e n t of t h e i r 
possess ions to T u r k i s h Cypr io t s l iving in n o r t h e r n C y p r u s . 

(e) Article 13 of the Convent ion 1 

594. T h e a p p l i c a n t G o v e r n m e n t c o m p l a i n t h a t t h e r e is a v io la t ion of 
Ar t ic le 13 of t h e C o n v e n t i o n in t h a t t h e r e a r e no r e l e v a n t or sufFtcient 
r e m e d i e s ava i lab le to t he T u r k i s h Cypr io t s l iving in n o r t h e r n C y p r u s as 
r e g a r d s the i n t e r f e r e n c e wi th t he i r above C o n v e n t i o n r igh t s . T h e 
r e s p o n d e n t G o v e r n m e n t c la im t h a t effective r e m e d i e s a r e g e n e r a l l y 
ava i l ab le to T u r k i s h Cypr io t s in n o r t h e r n C y p r u s . 

595 . T h e C o m m i s s i o n reca l l s t h e i n f o r m a t i o n which t h e r e s p o n d e n t 
G o v e r n m e n t have p rov ided on t h e legal s y s t e m of t he " T R N C " (see 
p a r a g r a p h s 106-11 above ) . It cons ide r s t h a t , g e n e r a l l y s p e a k i n g , t h e 
r e m e d i e s p rov ided by this l ega l s y s t e m a p p e a r sufficient to p rov ide 
r e d r e s s a g a i n s t any a l l eged v io la t ion of C o n v e n t i o n r i g h t s . In p a r t i c u l a r , 
in its e x a m i n a t i o n of t he va r ious c o m p l a i n t s ra i sed in t h e p r e s e n t 
a p p l i c a t i o n in r e l a t i o n to t he r i g h t s of T u r k i s h Cypr io t s it has found 
u n s u b s t a n t i a t e d t h e a l l ega t ion t h a t t h e r e exis t a d m i n i s t r a t i v e p r a c t i c e s 
of w i t h h o l d i n g legal p r o t e c t i o n from c e r t a i n g r o u p s of p e r s o n s . M o r e o v e r , 
t h e specia l c o n s i d e r a t i o n s which have p r o m p t e d the C o m m i s s i o n to find 
t h a t no effective r e m e d i e s exist in n o r t h e r n C y p r u s for c e r t a i n c o m p l a i n t s 

1. For the text of Article 13 of the Convention, sec paragraph 325 above. 
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of G r e e k C ypr io t s (see p a r a g r a p h 505 above) do not app ly in t h e case of 
T u r k i s h C y p r i o t s . It follows t h a t this c o m p l a i n t m u s t be r e j ec t ed . 

Conclusion 

596. T h e C o m m i s s i o n conc ludes , by n i n e t e e n vo tes to one , t h a t d u r i n g 
the per iod u n d e r c o n s i d e r a t i o n t h e r e has b e e n no v io la t ion of Ar t ic le 13 of 
t h e C o n v e n t i o n by r eason of fai lure to secure effective r e m e d i e s to 
T u r k i s h C y p r i o t s l iving in n o r t h e r n C y p r u s . 

R e c a p i t u l a t i o n o f c o n c l u s i o n s 

A. G e n e r a l a n d p r e l i m i n a r y c o n s i d e r a t i o n s 

597 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t he a p p l i c a n t 
G o v e r n m e n t did have locus standi to b r i n g a n app l i ca t i on u n d e r f o r m e r 
Ar t ic le 24 of t h e C o n v e n t i o n a g a i n s t t h e r e s p o n d e n t S t a t e ( p a r a g r a p h 73) . 

598 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t the a p p l i c a n t 
G o v e r n m e n t have a l e g i t i m a t e legal i n t e r e s t in h a v i n g t h e m e r i t s of t h e 
p r e s e n t app l i ca t i on e x a m i n e d by the C o m m i s s i o n ( p a r a g r a p h 87) . 

599. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t he facts 
c o m p l a i n e d of in t he p r e s e n t app l i ca t i on fall w i th in t h e " ju r i sd i c t i on" of 
Turkey w i th in t h e m e a n i n g of Ar t ic le 1 of t h e C o n v e n t i o n a n d t h e r e f o r e 
en ta i l the r e s p o n d e n t S t a t e ' s respons ib i l i ty u n d e r t h e C o n v e n t i o n 
( p a r a g r a p h 103). 

600. T h e C o m m i s s i o n conc ludes , by n i n e t e e n vo tes to one , t h a t for t h e 
pu rpose s of f o r m e r Ar t ic le 26 of t h e C o n v e n t i o n r e m e d i e s ava i l ab le in 
n o r t h e r n C y p r u s a r e to be r e g a r d e d as " d o m e s t i c r e m e d i e s " of t he 
r e s p o n d e n t S t a t e and t h a t t h e q u e s t i o n of t h e effect iveness of t hose 
r e m e d i e s is to be c o n s i d e r e d in t he specific c i r c u m s t a n c e s w h e r e it a r i s e s 
( p a r a g r a p h 128). 

6 0 1 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t no f u r t h e r i ssue 
a r i ses as to c o m p l i a n c e w i t h t he s i x - m o n t h t i m e - l i m i t , as laid down in 
f o r m e r Ar t ic le 26 of t he C o n v e n t i o n ( p a r a g r a p h 131). 

B. G r e e k - C y p r i o t m i s s i n g p e r s o n s 

602 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e h a s b e e n no 
b r e a c h of Ar t ic le 4 of t he C o n v e n t i o n ( p a r a g r a p h 196). 

6 0 3 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no v io la t ion of Ar t ic le 5 of t he 
C o n v e n t i o n by v i r tue of a c t u a l d e t e n t i o n of G r e e k - C y p r i o t m i s s ing 
p e r s o n s ( p a r a g r a p h 212) . 
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604. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e has b e e n a c o n t i n u i n g v io la t ion of Ar t ic le 5 of 
t h e C o n v e n t i o n by v i r t u e of a lack of effective inves t iga t ion by t h e 
a u t h o r i t i e s of t he r e s p o n d e n t S t a t e in to t h e fa te of G r e e k - C y p r i o t m i s s ing 
p e r s o n s in r e spec t of w h o m t h e r e is a n a r g u a b l e c la im t h a t they w e r e in 
T u r k i s h cus tody a t t h e t i m e w h e n they d i s a p p e a r e d ( p a r a g r a p h 213) . 

605 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t it has j u r i s d i c t i o n 
to e x a m i n e the q u e s t i o n of t he G r e e k - C y p r i o t mis s ing p e r s o n s in t h e l ight 
of Ar t i c l e 2 of t he C o n v e n t i o n , t h a t th is provis ion is app l i cab le a n d t h a t it 
h a s b e e n v io la ted by v i r t u e of a lack of effective inves t iga t ion by t h e 
a u t h o r i t i e s of t h e r e s p o n d e n t S t a t e ( p a r a g r a p h 225) . 

606. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e has b e e n a 
c o n t i n u i n g v io la t ion of Ar t ic le 3 of t he C o n v e n t i o n in r e spec t of t h e 
mi s s ing p e r s o n s ' r e la t ives ( p a r a g r a p h 236) . 

607. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t it is not neces sa ry 
t o e x a m i n e w h e t h e r Ar t i c les 8 a n d / o r 10 of t h e C o n v e n t i o n have b e e n 
v io la ted in r e spec t of t h e mi s s ing p e r s o n s ' r e l a t ives ( p a r a g r a p h 237) . 

C. H o m e a n d p r o p e r t y o f d i s p l a c e d p e r s o n s 

608. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the per iod 
u n d e r cons ide ra t i on t h e r e has b e e n a c o n t i n u i n g violat ion of Art ic le 8 of t h e 
C o n v e n t i o n by r eason of the refusal to allow the r e t u r n of any G r e e k - C y p r i o t 
d i sp laced pe r sons to t he i r h o m e s in n o r t h e r n C y p r u s ( p a r a g r a p h 272) . 

609. T h e C o m m i s s i o n concludes , unan imous ly , t ha t it is not necessary to 
e x a m i n e w h e t h e r t h e r e has been a fu r the r violation of Art ic le 8 of t he 
Conven t i on d u e to t h e change of the d e m o g r a p h i c and cu l tu r a l e n v i r o n m e n t 
of t he d isplaced p e r s o n s ' h o m e s in n o r t h e r n C y p r u s ( p a r a g r a p h 273) . 

610. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a c o n t i n u i n g v io la t ion of Ar t ic le 1 of 
Pro tocol No. 1 by v i r t u e of t h e fact t h a t G r e e k - C y p r i o t o w n e r s of p r o p e r t y 
in n o r t h e r n C y p r u s a r e b e i n g d e n i e d access to a n d con t ro l , use a n d 
e n j o y m e n t of t he i r p r o p e r t y as well as a n y c o m p e n s a t i o n for t he 
i n t e r f e r e n c e wi th t he i r p r o p e r t y r i g h t s ( p a r a g r a p h 322) . 

6 1 1 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e has b e e n a 
v io la t ion of Ar t ic le 13 of the C o n v e n t i o n by r e a s o n of t h e fa i lure to p rov ide 
to G r e e k Cypr io t s not r e s id ing in n o r t h e r n C y p r u s any r e m e d i e s to c o n t e s t 
i n t e r f e r e n c e s w i t h t h e i r r i g h t s u n d e r Ar t i c l e 8 of t he C o n v e n t i o n a n d 
Ar t ic le 1 of Pro tocol No . 1 ( p a r a g r a p h 328) . 

612. T h e C o m m i s s i o n conc ludes , by n i n e t e e n vo tes to o n e , t h a t t h e r e 
h a s b e e n a v io la t ion of Ar t i c l e 14 of t h e C o n v e n t i o n t a k e n in con junc t i on 
wi th Ar t i c l e 8 of t he C o n v e n t i o n a n d Ar t ic le 1 of P ro toco l No . 1 by v i r t u e of 
d i s c r i m i n a t o r y t r e a t m e n t of G r e e k Cypr io t s not r e s id ing in n o r t h e r n 
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C y p r u s as r e g a r d s t he i r r i gh t s to r e spec t for t he i r h o m e s and to t he 
peacefu l e n j o y m e n t of t h e i r possess ions ( p a r a g r a p h 336) . 

613 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t it is not n e c e s s a r y 
to e x a m i n e w h e t h e r this d i s c r i m i n a t i o n also c o n s t i t u t e d i n h u m a n or 
d e g r a d i n g t r e a t m e n t w i th in t h e m e a n i n g of Ar t i c l e 3 of t h e C o n v e n t i o n 
( p a r a g r a p h 337) . 

D . L i v i n g c o n d i t i o n s o f G r e e k C y p r i o t s in n o r t h e r n C y p r u s 

614. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no v io la t ion of Ar t ic le 2 of t h e 
C o n v e n t i o n by v i r t u e of d e n y i n g access t o m e d i c a l serv ices t o G r e e k 
C y p r i o t s a n d M a r o n i t e s l iving in n o r t h e r n C y p r u s ( p a r a g r a p h 435) . 

615 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no v io la t ion of Ar t ic le 5 of t h e 
C o n v e n t i o n in r e spec t of G r e e k Cypr io t s living in n o r t h e r n C y p r u s 
( p a r a g r a p h 438) . 

616. T h e C o m m i s s i o n conc ludes , by s e v e n t e e n votes to t h r e e , t h a t 
d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n t h e r e has b e e n no v io la t ion of 
Ar t ic le 6 of t h e C o n v e n t i o n in r e spec t of G r e e k Cy p r i o t s living in 
n o r t h e r n C y p r u s ( p a r a g r a p h 448) . 

617. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a v io la t ion of Ar t i c l e 9 of t h e 
C o n v e n t i o n in r e spec t of G r e e k Cypr io t s living in n o r t h e r n C y p r u s 
( p a r a g r a p h 454) . 

618. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s been a v io la t ion of Ar t ic le 10 of t h e 
C o n v e n t i o n in r e spec t of G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s in 
t h a t school-books d e s t i n e d for use in t h e i r p r i m a r y schools w e r e 
sub jec ted to excess ive m e a s u r e s of c e n s o r s h i p ( p a r a g r a p h 460) . 

619 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the per iod 
u n d e r c o n s i d e r a t i o n t h e r e has b e e n no v io la t ion of t h e r igh t to f r eedom of 
assoc ia t ion u n d e r Ar t ic le 11 of t he C o n v e n t i o n in r e spec t of G r e e k 
C y p r i o t s l iving in n o r t h e r n C y p r u s ( p a r a g r a p h 466) . 

620. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e per iod 
u n d e r c o n s i d e r a t i o n t h e r e has b e e n a c o n t i n u i n g v io la t ion of Ar t ic le 1 of 
Pro tocol No . 1 in r e spec t of G r e e k Cypr io t s living in n o r t h e r n C y p r u s in 
t h a t t h e i r r i g h t to t he peacefu l e n j o y m e n t of t he i r possess ions was no t 
s e c u r e d in t h e case of t he i r p e r m a n e n t d e p a r t u r e from t h a t t e r r i t o r y a n d 
in t h a t , in t h e case of t h e i r d e a t h , i n h e r i t a n c e r igh t s of p e r s o n s l iving in 
s o u t h e r n C y p r u s w e r e not r ecogn i sed ( p a r a g r a p h 472) . 

6 2 1 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e 
per iod u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no v io la t ion of Ar t ic le 1 of 
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Pro toco l N o . 1 by fa i lure to p r o t e c t t h e p r o p e r t y of G r e e k Cy p r i o t s 
living in n o r t h e r n C y p r u s a g a i n s t i n t e r f e r e n c e s by p r iva t e p e r s o n s 
( p a r a g r a p h 4 7 3 ) . 

622. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e 
pe r iod u n d e r c o n s i d e r a t i o n t h e r e has b e e n a v io la t ion of Ar t ic le 2 of 
P ro toco l No. 1 in r e spec t of G r e e k Cypr io t s living in n o r t h e r n C y p r u s in 
t h a t no a p p r o p r i a t e secondary-school facil i t ies w e r e ava i lab le to t h e m 
( p a r a g r a p h 479) . 

623 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a v io la t ion of t h e r igh t of G r e e k 
Cypr io t s l iving in n o r t h e r n C y p r u s to r e s p e c t for t h e i r p r iva t e a n d family 
life a n d to r e spec t for t h e i r h o m e , as g u a r a n t e e d by Ar t ic le 8 of t he 
C o n v e n t i o n ( p a r a g r a p h 490) . 

624 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no v io la t ion of t he r ight of G r e e k 
Cypr io t s living in n o r t h e r n C y p r u s to r e spec t for t he i r c o r r e s p o n d e n c e , as 
g u a r a n t e e d by Ar t i c l e 8 of t he C o n v e n t i o n ( p a r a g r a p h 491) . 

625 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n a v io la t ion of Ar t ic le 3 of t h e 
C o n v e n t i o n in t h a t the G r e e k Cypr io t s l iving in t h e K a r p a s a r e a of 
n o r t h e r n C y p r u s have b e e n sub jec t ed to d i s c r i m i n a t i o n a m o u n t i n g to 
d e g r a d i n g t r e a t m e n t ( p a r a g r a p h 499) . 

626 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t it is not n e c e s s a r y 
to e x a m i n e w h e t h e r d u r i n g the per iod u n d e r c o n s i d e r a t i o n t h e r e has b e e n 
a v io la t ion of Ar t i c l e 14 of t he C o n v e n t i o n in r e spec t of G r e e k Cypr io t s 
l iving in n o r t h e r n C y p r u s ( p a r a g r a p h 502) . 

627. T h e C o m m i s s i o n conc ludes , by e i g h t e e n vo tes to two, t h a t t h e r e 
h a s b e e n no v io la t ion of Ar t ic le 13 of t h e C o n v e n t i o n in r e spec t of 
i n t e r f e r e n c e s by p r iva t e p e r s o n s wi th t h e r i g h t s of G r e e k Cypr io t s l iving 
in n o r t h e r n C y p r u s u n d e r Ar t i c les 8 of t h e C o n v e n t i o n a n d Ar t ic le 1 of 
P ro toco l No . 1 ( p a r a g r a p h 506) . 

628 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e has b e e n a 
v io la t ion of Ar t ic le 13 of t h e C o n v e n t i o n in r e spec t of i n t e r f e r e n c e s by t h e 
a u t h o r i t i e s wi th t he r i g h t s of G r e e k C y p r i o t s l iving in n o r t h e r n C y p r u s 
u n d e r Ar t i c l e s 3, 8, 9 a n d 10 of t h e C o n v e n t i o n a n d Ar t i c les 1 a n d 2 of 
Pro toco l No. 1 ( p a r a g r a p h 507) . 

E. T h e r i g h t o f d i s p l a c e d G r e e k C y p r i o t s t o h o l d f r e e e l e c t i o n s 

629. T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t t h e r e h a s b e e n n o 
v io la t ion of t h e d i sp laced G r e e k C y p r i o t s ' r igh t to hold free e lec t ions , as 
g u a r a n t e e d by Ar t i c l e 3 of P ro toco l No. 1 ( p a r a g r a p h 515) . 
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F. C o m p l a i n t s r e l a t i n g t o T u r k i s h C y p r i o t s 

630. T h e C o m m i s s i o n conc ludes , by n i n e t e e n vo tes to one , t h a t t h e r e 
has b e e n n o v io la t ion of t h e r i g h t s of T u r k i s h Cypr io t s w h o a r c o p p o n e n t s 
of t h e r e g i m e in n o r t h e r n C y p r u s u n d e r Ar t i c l e s 3, 5, 8, 10 a n d 11 of t h e 
C o n v e n t i o n by r e a s o n of fa i lure to p r o t e c t t he i r r i g h t s u n d e r t h e s e 
provis ions ( p a r a g r a p h 574) . 

63 1. T h e C o m m i s s i o n conc ludes , by t h i r t e e n vo tes to seven , t h a t t h e r e 
has b e e n no v io la t ion of t h e r i g h t s of m e m b e r s of t he T u r k i s h - C y p r i o t 
Gypsy c o m m u n i t y u n d e r Ar t i c l e s 3, 5, 8 a n d 14 of t h e C o n v e n t i o n by 
r e a s o n of fa i lure to p r o t e c t t he i r r i g h t s u n d e r t he se Ar t i c les 
( p a r a g r a p h 577) . 

632 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g the per iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no v io la t ion of Ar t ic le 6 of t h e 
C o n v e n t i o n in t h a t T u r k i s h - C y p r i o t civi l ians living in n o r t h e r n C y p r u s 
w e r e t r ied by mi l i t a ry c o u r t s lacking i n d e p e n d e n c e a n d i m p a r t i a l i t y 
( p a r a g r a p h 581) . 

633 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e per iod 
u n d e r c o n s i d e r a t i o n t h e r e h a s b e e n no v io la t ion of Ar t i c l e 10 of t h e 
C o n v e n t i o n by v i r t u e of r e s t r i c t i o n s on the r igh t of T u r k i s h Cypr io t s 
living in n o r t h e r n C y p r u s to receive i n f o r m a t i o n from the G r e e k -
l a n g u a g e p ress ( p a r a g r a p h 585) . 

634 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , t h a t d u r i n g t h e pe r iod 
u n d e r c o n s i d e r a t i o n t h e r e has been no v io la t ion of Ar t ic le 11 of t h e 
C o n v e n t i o n by i n t e r f e r e n c e w i t h t he r i g h t to f r eedom of a s soc ia t ion of 
T u r k i s h Cypr io t s l iving in n o r t h e r n C y p r u s ( p a r a g r a p h 589) . 

635 . T h e C o m m i s s i o n conc ludes , u n a n i m o u s l y , I ha t d u r i n g t h e 
pe r iod u n d e r c o n s i d e r a t i o n t h e r e has b e e n no v io la t ion of Ar t ic le 1 of 
P ro toco l No . 1 by r eason of fai lure to secure e n j o y m e n t of t he i r 
possess ions to T u r k i s h C y p r i o t s living in n o r t h e r n C y p r u s ( p a r a g r a p h 593) . 

636. T h e C o m m i s s i o n conc ludes , by n i n e t e e n vo tes to one , t h a t d u r i n g 
t h e per iod u n d e r c o n s i d e r a t i o n t h e r e has b e e n no v io la t ion of Ar t ic le 13 of 
t h e C o n v e n t i o n by r eason of fa i lure to s ecu re effective r e m e d i e s to 
T u r k i s h Cypr io t s living in n o r t h e r n C y p r u s ( p a r a g r a p h 596) . 

M.-T. SCI IOEPEER 

S e c r e t a r y to t he C o m m i s s i o n 
S. T R E C H S E I . 

P r e s i d e n t of t h e C o m m i s s i o n 
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P A R T L Y D I S S E N T I N G O P I N I O N O F M r T R E C H S E L 
O N A R T I C L E 14 O F T H E C O N V E N T I O N 

C o n t r a r y to t h e op in ion of t h e ma jo r i t y of t h e C o m m i s s i o n , I a m of t h e 
op in ion t h a t Ar t ic le 14 docs not apply a t all in a case w h e r e a v io la t ion of 
t h e C o n v e n t i o n has a l r e a d y b e e n found. In fact, t h e C o m m i s s i o n is ca l led 
upon to m a k e a choice b e t w e e n two a l t e r n a t i v e s : e i t h e r a p a r t i c u l a r 
g u a r a n t e e of t h e C o n v e n t i o n h a s b e e n v io la ted or no t . If one of t h e 
g u a r a n t e e s set ou t in the s u b s t a n t i v e provis ions of t h e C o n v e n t i o n or t h e 
P ro toco l s is found to have b e e n v io la ted , t h e r e is no r o o m for a n a d d i t i o n a l 
Finding acco rd ing to which the v io la t ion is a g g r a v a t e d by an e l e m e n t of 
d i s c r i m i n a t i o n . 

I concede t h a t d i s c r i m i n a t i o n in i tself could c o n s t i t u t e a w r o n g , 
a m o u n t i n g to t he v io la t ion of a h u m a n r igh t . As t he C o m m i s s i o n he ld in 
t h e p r e s e n t case , t h e p a t t e r n of b e h a v i o u r of t h e T u r k i s h - C y p r i o t 
a u t h o r i t i e s in C y p r u s , by d i s c r i m i n a t i o n , v io la ted t h e r ight u n d e r 
Ar t i c l e 3 of t h e C o n v e n t i o n of t he whole G r e e k - C y p r i o t c o m m u n i t y in t he 
n o r t h e r n a r e a of t he c o u n t r y . H o w e v e r , Ar t i c l e 14 p r o h i b i t s d i s c r i m i n a t i o n 
only in c o n n e c t i o n wi th " t h e e n j o y m e n t of t h e r i gh t s a n d f r eedoms se t 
f o r t h " in the C o n v e n t i o n . T h i s w o r d i n g is to be r ead in t he sense t h a t 
only w h e r e a n u n r e a s o n a b l e d i f f e ren t i a t ion is m a d e b e t w e e n ind iv idua ls 
b o t h enjoying, t h o u g h to a v a r y i n g d e g r e e , t h e r i gh t s a n d f r eedoms se t 
for th in t he C o n v e n t i o n , c a n t h e r e be d i s c r i m i n a t i o n . Such m i g h t be t h e 
ca se , for i n s t a n c e , in a d i s c r i m i n a t e i n t e r f e r e n c e wi th one of t h e r i g h t s se t 
for th in Ar t i c les 8 t o 11 in c i r c u m s t a n c e s covered by p a r a g r a p h 2 of t h e s e 
Ar t i c l e s . As soon as t h e r e h a s b e e n a v io la t ion of t he C o n v e n t i o n , however , 
t h e very concep t of d i s c r i m i n a t i o n / r e a s o n a b l e d i f f e ren t i a t ion b e c o m e s 
m e a n i n g l e s s . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F M r B U S U T T I L 

I d e m u r from t h e conc lus ion r e a c h e d by the ma jo r i ty in p a r a g r a p h 448 
of t h e r e p o r t t h a t t h e r e has b e e n no v io la t ion of Ar t ic le 6 of t h e 
C o n v e n t i o n in r e spec t of G r e e k Cypr io t s l iving in n o r t h e r n C y p r u s . 

Ar t i c l e 6 d e m a n d s t h a t c o u r t s be " e s t a b l i s h e d by l a w " in o r d e r t o satisfy 
t h e r e q u i r e m e n t s of t he C o n v e n t i o n . T h e crucia l q u e s t i o n h e r e , t h e r e f o r e , 
is w h e t h e r t h e c o u r t s in n o r t h e r n C y p r u s a r c cou r t s " e s t a b l i s h e d by law", 
hav ing r e g a r d to t h e p r e c a r i o u s i n t e r n a t i o n a l law s t a t u s of t he " T R N C " . 

T o my m i n d , t h e r e f e r ence t o law in t h e p h r a s e " e s t a b l i s h e d by l aw" 
c a n n o t be s imply a r e f e r e n c e to d o m e s t i c law, p a r t i c u l a r l y in a n i n t e r -
S t a t e app l i ca t i on of th is type . T h e lawfulness of t h e j ud i c i a l sys t em in 
q u e s t i o n m u s t necessa r i ly be c o m p a t i b l e wi th t h e p r inc ip le s of g e n e r a l 
i n t e r n a t i o n a l law as a lso , in t h e i n s t a n t case , w i t h t h e specific t r e a t y 
ob l iga t ions i n c u r r e d by T u r k e y at t h e t i m e of t h e c r e a t i o n of t he 
i n d e p e n d e n t S t a t e of C y p r u s in 1960. 

T h e t e r m " l aw" in Ar t ic le 6 m u s t be r e a d in con junc t ion wi th t he bold 
a f f i rma t ion of t he C o n t r a c t i n g S t a t e s in t h e P r e a m b l e t h a t t he ru le of law 
is p a r t a n d pa rce l of t he i r c o m m o n h e r i t a g e . And if th is is so, it a p p e a r s to 
m e imposs ib le to d i s t i ngu i sh b e t w e e n t h e ru l e of law as a d o m e s t i c concep t 
a n d t h e ru le of law as a c o m m o n i n t e r n a t i o n a l concep t in a E u r o p e a n 
s e t t i n g . T h e two m e r g e inev i tab ly in to o n e indivisible concept. 

T h e ma jo r i ty in p a r a g r a p h 444 p lace r e l i ance on the " C o n s t i t u t i o n of 
t he T R N C " as t h e e s t ab l i shed law in n o r t h e r n C y p r u s , b u t the E u r o p e a n 
C o u r t in i ts j u d g m e n t on t h e m e r i t s in Loizidou v. Turkey ( j u d g m e n t of 
18 D e c e m b e r 1996, Reports of Judgments and Decisions 1996-VI) h a s s t a t e d 
t h a t " t h e i n t e r n a t i o n a l c o m m u n i t y cons ide r s t h a t t h e R e p u b l i c of C y p r u s 
is t h e sole l e g i t i m a t e G o v e r n m e n t of t h e i s land a n d has cons i s t en t ly 
re fused to accep t t he l eg i t imacy of t he ' T R N C as a S t a t e w i th in t he 
m e a n i n g of i n t e r n a t i o n a l l aw" (pp . 2235-36, § 56) . 

T o m e , this can only m e a n t h a t t he legal and judic ia l sys t ems es tab l i shed 
by the " T R N C " , a n d cu r r en t ly in force in n o r t h e r n C y p r u s , e m a n a t e from an 
unlawful r e g i m e which is incapab le of g e n e r a t i n g legality. Whi le t a k i n g in to 
accoun t t h e view expressed by the I n t e r n a t i o n a l C o u r t of J u s t i c e in its 
Advisory Op in ion in the N a m i b i a case to t h e effect t h a t i n t e r n a t i o n a l law 
recognises t he leg i t imacy of ce r t a in legal a r r a n g e m e n t s a n d t r a n s a c t i o n s , 
for i n s t ance , t he r eg i s t r a t ion of b i r t h s , d e a t h s and m a r r i a g e s , t he effects of 
which can be ignored only to t he d e t r i m e n t of t he i n h a b i t a n t s of t he territory-
conce rned , it is a m a t t e r of cons ide rab le doub t if this l imi ted except ion can 
apply genera l ly to t he e s t a b l i s h m e n t in such t e r r i t o ry of a jud ic i a ry which is 
cal led upon to o p e r a t e in a " l ega l " e n v i r o n m e n t which is i tself d e t r i m e n t a l to 
the i n h a b i t a n t s in t h a t a n u m b e r of the i r f u n d a m e n t a l r igh t s have already-
b e e n found by the major i ty in t he p r e s e n t r e p o r t to have been viola ted. 
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W h i l e I a g r e e wi th m o s t of t he findings a n d conc lus ions of t h e 
C o m m i s s i o n w i t h r e g a r d to t h e c o m p l a i n t s of t he a p p l i c a n t G o v e r n m e n t , 
I find myself u n a b l e to a g r e e w i t h five of its conc lus ions , n a m e l y , (a) t h a t 
d u r i n g the pe r iod u n d e r c o n s i d e r a t i o n t h e r e has b e e n no v io la t ion of 
Ar t ic le 6 of t h e C o n v e n t i o n in respec t of G r e e k C y p r i o t s l iving in 
n o r t h e r n C y p r u s ; (b) t h a t t h e r e h a s b e e n no v io la t ion of Ar t i c l e 13 of t h e 
C o n v e n t i o n in r e spec t of i n t e r f e r e n c e s by p r i v a t e p e r s o n s w i t h t he r i gh t s 
u n d e r Ar t ic le 8 of t h e C o n v e n t i o n a n d Ar t i c l e 1 of Pro tocol N o . 1 of G r e e k 
C y p r i o t s living in n o r t h e r n C y p r u s ; (c) t h a t t h e r e has b e e n no v io la t ion of 
t h e r i g h t s u n d e r Ar t i c les 3 , 5, 8, 10 a n d 11 of t he C o n v e n t i o n of T u r k i s h 
Cypr io t s who a r e o p p o n e n t s of t h e r e g i m e in n o r t h e r n C y p r u s by r e a s o n of 
fa i lure to p r o t e c t t h e i r r i g h t s u n d e r those provis ions ; (d) t h a t t h e r e h a s 
b e e n no viola t ion of Ar t ic le 13 of t he C o n v e n t i o n by r e a s o n of fa i lure t o 
s ecu re effective r e m e d i e s to T u r k i s h Cypr io t s living in n o r t h e r n C y p r u s ; 
a n d , finally, (e) t h a t t h e r e h a s b e e n n o v io la t ion of t h e r i g h t s of t h e 
T u r k i s h - C y p r i o t Gypsy c o m m u n i t y u n d e r Ar t i c l e 8 of t he C o n v e n t i o n by 
r e a s o n of fa i lure to p ro tec t t he i r r i gh t s u n d e r t h a t Ar t i c l e . W i t h r e g a r d to 
t h e last c o m p l a i n t , I have j o i n e d in t he d i s s e n t i n g op in ion of M r s Liddy, 
w i th whose r e a s o n i n g I fully a g r e e . 

T h e poin t of d e p a r t u r e for m y d i s sen t w i t h r e g a r d to t h e first four 
conc lus ions r e a c h e d by the C o m m i s s i o n a n d r e fe r r ed to above is t h a t I 
a m u n a b l e t o a g r e e t h a t t he r e m e d i e s offered by T u r k e y can be 
c o n s i d e r e d effective for G r e e k C y p r i o t s l iving in t h e n o r t h e r n p a r t of 
C y p r u s or T u r k i s h Cypr io t s l iving in t he s a m e a r e a w h o oppose t h e 
r e g i m e ; they a r e ineffective b e c a u s e , in t h e eyes of t hose two c a t e g o r i e s 
of t he local p o p u l a t i o n , t hey lack i n d e p e n d e n c e a n d i m p a r t i a l i t y . 

In e x p l a i n i n g my p r e f e r e n c e for a finding of v io la t ion wi th r e g a r d to t h e 
a b o v e - m e n t i o n e d c o m p l a i n t s , I would s t a r t by a c k n o w l e d g i n g my 
a g r e e m e n t wi th t h e C o m m i s s i o n (which has in th is r e s p e c t followed the 
case - law of t h e E u r o p e a n C o u r t of H u m a n R i g h t s , e n g e n d e r e d by 
Loizidou v. Turkey) t h a t T u r k e y is r e spons ib l e u n d e r t he C o n v e n t i o n for all 
t h e m a t t e r s c o m p l a i n e d of in th is i n t e r - S t a t e app l i ca t i on , s ince they all fall 
w i th in its ju r i sd ic t ion wi th in t he m e a n i n g of Ar t i c l e 1 of t h e C o n v e n t i o n . I 
a lso a g r e e wi th its finding t h a t " t h e C o n v e n t i o n is an i n s t r u m e n t wh ich is 
i n t e n d e d to p r o t e c t r i gh t s t h a t a r e p rac t i ca l a n d effective .. ." a n d t h a t it 
" m u s t in pr inc ip le t a k e in to a c c o u n t , for t h e p u r p o s e s of f o r m e r Ar t ic le 26, 
a n y effective r e m e d i e s which T u r k e y ' s s u b o r d i n a t e local a d m i n i s t r a t i o n in 
n o r t h e r n C y p r u s holds ava i lab le for v ic t ims of a l l eged v io la t ions of t h e 
C o n v e n t i o n " (see p a r a g r a p h 125 of t he r e p o r t ) . My i n t e r p r e t a t i o n of t h a t 
s e n t e n c e , a n d t h e r e a s o n which led m e to vo t e for t he finding in q u e s t i o n , 
is t h a t , in c i r c u m s t a n c e s of mi l i t a ry o c c u p a t i o n which las ts for a 
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cons ide rab l e per iod of t i m e , t h e occupy ing power h a s t he ob l iga t ion e i t h e r 
to a l low t h e u n i m p e d e d o p e r a t i o n of t h e ex i s t i ng i n s t i t u t i o n s s e rv ing t h e 
p o p u l a t i o n of t h e occupied t e r r i t o r y or to t a k e m e a s u r e s , in s i t u a t i o n s 
w h e r e t he n o r m a l func t ion ing of such bodies c a n n o t p rac t ica l ly be 
a s s u r e d , t o e s t a b l i s h s i m i l a r i n s t i t u t i o n s t o se rve t h e i n t e r e s t s of t h e 
peop le living t h e r e . It goes w i t h o u t say ing t h a t , r e g a r d l e s s of w h e t h e r t h e 
occupying S t a t e op t s for t h e first or t h e second a l t e r n a t i v e — a c c o r d i n g to 
t h e c i r c u m s t a n c e s - it r e m a i n s , in t h e eyes of i n t e r n a t i o n a l law a n d t h e 
E u r o p e a n C o n v e n t i o n on H u m a n R i g h t s , r e spons ib l e for t h e ac t s or 
omiss ions of such a u t h o r i t i e s . I t m u s t a lso be a d d e d t h a t t he fact t h a t a 
S t a t e occupy ing t h e t e r r i t o r y of a n o t h e r S t a t e e s t ab l i she s a local 
a d m i n i s t r a t i o n to dea l w i th t he exerc i se of power in t h a t t e r r i t o r y m a y by 
no m e a n s lead to a l eg i t im i sa t i on , u n d e r i n t e r n a t i o n a l law, of t he act of 
forcible r e t e n t i o n of t he t e r r i t o r y of a n o t h e r S t a t e . 

H e n c e , I accep t t h a t t h e a u t h o r i t i e s in t h e n o r t h e r n p a r t of C y p r u s 
(wha t t he C o m m i s s i o n calls " t h e s u b o r d i n a t e local a d m i n i s t r a t i o n of 
T u r k e y " ) a r e , as a fictio juris, T u r k i s h a u t h o r i t i e s . N o d i s t i n c t i o n m a y be 
m a d e b e t w e e n t h e T u r k i s h a u t h o r i t i e s o p e r a t i n g on the T u r k i s h 
m a i n l a n d a n d t hose o p e r a t i n g in t he occupied t e r r i t o r y of t h e R e p u b l i c of 
C y p r u s . Fo r th i s r e a s o n , t he r e m e d i e s p rov ided by t h e l a t t e r m a y b e 
cons ide r ed , for t h e p u r p o s e s of Ar t i c les 6 a n d 13 of t h e C o n v e n t i o n , as 
"local r e m e d i e s " of T u r k e y . 

Ye t , t he fact t h a t t h e C o m m i s s i o n h a s a ccep t ed t h a t t he r e m e d i e s 
offered by t h e s u b o r d i n a t e local a u t h o r i t i e s in n o r t h e r n C y p r u s a r e 
T u r k i s h d o m e s t i c r e m e d i e s does not m a k e t h e m a u t o m a t i c a l l y effective 
or — as a c o n s e q u e n c e — subjec t to e x h a u s t i o n before a n app l i ca t ion is 
m a d e to S t r a s b o u r g . A n u m b e r of p r e c o n d i t i o n s m u s t be sat isf ied before 
a local r e m e d y can be qua l i f ied as effective. T h e r e q u i r e m e n t t h a t t he 
r e m e d y m u s t be e s t ab l i shed by law is one of t h e m ; a n o t h e r , on which I 
rely to found m y d i s s e n t , is the r e q u i r e m e n t of i n d e p e n d e n c e a n d 
object ive i m p a r t i a l i t y - m a i n l y on t h e p a r t of t he j u d i c i a r y , in t h e 
c i r c u m s t a n c e s of t h e case . 

T h e C o m m i s s i o n , in d e a l i n g (in p a r a g r a p h s 439 et seq . of t he r e p o r t ) 
w i th t he a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t u n d e r Ar t ic le 6 of t h e 
C o n v e n t i o n , t h e o m n i b u s provis ion r e g a r d i n g the issue of r e m e d i e s , 
e x a m i n e d b o t h w h e t h e r t he t r i b u n a l s in t h e n o r t h e r n p a r t of C y p r u s , 
w h e n d e a l i n g wi th the civil r i g h t s of G r e e k C y p r i o t s , w e r e " e s t a b l i s h e d by 
l aw" a n d w h e t h e r they could be cons ide r ed as i n d e p e n d e n t a n d i m p a r t i a l . 
O n b o t h c o u n t s t h e C o m m i s s i o n found t h a t t h e r e q u i r e m e n t s of Ar t i c l e 6 
w e r e sat isf ied. 

I have my d o u b t s w h e t h e r in t h e c i r c u m s t a n c e s of th is case we 
m a y accep t t h a t t he r e q u i r e m e n t of Ar t ic le 6 t h a t a t r i b u n a l be 
e s t ab l i shed by law is sa t is f ied , a n d I s h a r e t he se d o u b t s w i t h m y 
o t h e r d i s s e n t i n g co l l eagues ; however , I cons ide r t h a t - d e s p i t e t h e 
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C o m m i s s i o n ' s d o w n g r a d i n g of th is issue - t he m a i n p r o b l e m h e r e is 
w h e t h e r we m a y c o n c l u d e t h a t t h e local t r i b u n a l s c a n be r e g a r d e d a s 
i n d e p e n d e n t a n d object ively i m p a r t i a l . 

I n d e e d , if o n e r e a d s t he C o m m i s s i o n ' s r e p o r t in its e n t i r e t y , one rea l i ses 
t h a t t h e C o m m i s s i o n i tself conc ludes , on t he basis of forceful r e a s o n i n g , 
t h a t t h e r e have b e e n v io la t ions of C o n v e n t i o n r igh t s wh ich a r e closely 
i n t e r t w i n e d w i t h t h e essence of t h e i n d e p e n d e n c e a n d i m p a r t i a l i t y of t he 
c o u r t s . T h e C o m m i s s i o n , conc ludes , for i n s t a n c e , t h a t t h e r e have b e e n 
v io la t ions of Ar t i c l e 1 of P ro toco l No. 1 by v i r t u e of t he fact t h a t G r e e k -
Cypr io t owne r s of p r o p e r t y in n o r t h e r n C y p r u s a r e b e i n g d e n i e d access to 
a n d con t ro l , use a n d e n j o y m e n t of t h e i r p r o p e r t y ( p a r a g r a p h 322) ; of 
Ar t ic le 13 by r e a s o n of t he fa i lure to p rov ide G r e e k C y p r i o t s not r e s id ing 
in n o r t h e r n C y p r u s w i t h a n y m e a n s of c h a l l e n g i n g i n t e r f e r e n c e s wi th t h e i r 
r i gh t s u n d e r Ar t ic le 8 and Ar t ic le 1 of P ro toco l No. 1 ( p a r a g r a p h 328) ; of 
Ar t ic le 8 a n d Ar t ic le 1 of P ro toco l N o . 1 by v i r t u e of d i s c r i m i n a t i o n a g a i n s t 
G r e e k C y p r i o t s not living in n o r t h e r n C y p r u s as r e g a r d s the i r r ight to 
r e s p e c t for t h e i r h o m e s a n d to t h e peacefu l e n j o y m e n t of t h e i r 
possess ions ( p a r a g r a p h 336) ; of Ar t ic le 9 in r e spec t of G r e e k C y p r i o t s 
l iving in n o r t h e r n C y p r u s ( p a r a g r a p h 454) ; of Ar t ic le 10 in respec t of 
G r e e k C y p r i o t s l iving in n o r t h e r n C y p r u s in t h a t school-books for use in 
t h e i r p r i m a r y schools w e r e sub jec ted t o excess ive c e n s o r s h i p m e a s u r e s 
( p a r a g r a p h 460 ) ; of Ar t ic le 1 of Pro tocol No . 1 in r e spec t of G r e e k 
Cypr io t s living in n o r t h e r n C y p r u s in t h a t t h e i r r i gh t to t h e peacefu l 
e n j o y m e n t of t h e i r possess ions w a s no t s e c u r e d in t h e case of t h e i r 
p e r m a n e n t d e p a r t u r e from t h a t t e r r i t o r y a n d t h a t , in t h e case of t h e i r 
d e a t h , i n h e r i t a n c e r igh t s of p e r s o n s living in s o u t h e r n C y p r u s w e r e no t 
r e cogn i sed ( p a r a g r a p h 472) ; of Ar t i c l e 8 in r e spec t of t h e s a m e g r o u p 
w i t h r e g a r d t o r e spec t for t he i r p r i v a t e life a n d t he i r h o m e 
( p a r a g r a p h 490 ) ; a n d , finally, of Ar t ic le 3 in t h a t t h e G r e e k C y p r i o t s 
l iving in n o r t h e r n C y p r u s have b e e n sub jec t ed to d i s c r i m i n a t i o n 
a m o u n t i n g to d e g r a d i n g t r e a t m e n t ( p a r a g r a p h 499). 

T h e C o m m i s s i o n ' s r e a s o n i n g in finding v io la t ions is specifically 
deve loped , in r e spec t of each c o m p l a i n t , in t h e va r ious p a r a g r a p h s t h a t I 
have r e f e r r e d to . T h e p a s s a g e s on the v io la t ion of Ar t ic le 3, however , 
s u m m a r i s e w i t h a d m i r a b l e p rec i s ion t h e g r o u n d s u p o n which t h a t 
finding r e s t s : 

"497 . W i t h regard to the facts o f the p r e s e n t c a s e , the C o m m i s s i o n has found a b o v e 
that d u r i n g the p e r i o d under c o n s i d e r a t i o n t h e r e h a s b e e n i n t e r f e r e n c e w i th t h e r i g h t s 
o f G r e e k Cypr io t s l iv ing in n o r t h e r n C y p r u s u n d e r severa l prov i s ions o f the C o n v e n t i o n . 
In part icu lar , it has found ( s ec p a r a g r a p h 4 8 9 above ) that the g e n e r a l l iv ing c o n d i t i o n s 
of G r e e k C y p r i o t s l iv ing in n o r t h e r n C y p r u s are s u c h that t h e r e is an a g g r a v a t e d 
i n t e r f e r e n c e w i t h the ir right to r e s p e c t for the ir pr ivate and fami ly life and for t h e i r 
h o m e . T h e C o m m i s s i o n n o t e s tha t a l so d u r i n g the per iod u n d e r c o n s i d e r a t i o n in the 
p r e s e n t case all t h e s e i n t e r f e r e n c e s c o n c e r n e d e x c l u s i v e l y G r e e k C y p r i o t s l iv ing in 
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northern Cyprus and were imposed on them ("or the very reason that they belonged to 
this class of person. In these circumstances, the t rea tment complained of was clearly 
discriminatory against them on the basis of their 'ethnic origin, race and religion1. 
While the predominant factor here is ethnic discrimination, the Commission considers 
that the principle stated in East African Asians in relation to racial discrimination based 
on colour is applicable in the same manner . 

498. . . . In the present case, the Commission notes that the general living conditions of 
Greek Cypriots resident in northern Cyprus were imposed on them in pursuit of an 
acknowledged policy aiming at the separation of the ethnic groups in the island in the 
framework of a bi-communal and bi-zonal a r rangement . This policy has led to the 
confinement of the Greck-Cypriot population still living in northern Cyprus (other 
than the Maronites) within a small area of the Karpas peninsula. There is a steady 
decrease in their numbers as a result of specific measures which prevent the renewal of 
the population. Moreover, their property is confiscated if they die or leave the area. As it 
was noted in the United Nations humani tar ian review (sec paragraph 387 of the report) , 
the restrictions imposed on them have the effect of ensuring that 'inexorably with the 
passage of time, those communit ies [will] cease to exist in the northern part of the 
island'. The Commission considers that , despite recent improvements in certain 
respects, the hardships to which the Greek Cypriots living in the Karpas area of 
northern Cyprus were subjected during the period under consideration still affected 
their daily life to such an extent that it is justified to conclude that the discriminatory 
t rea tment complained of a t ta ined a level of severity which constitutes an affront to their 
human dignity." 

I w o n d e r w h e t h e r t h e pos i t ion t a k e n by t he C o m m i s s i o n in f ind ing 
v io la t ions on all the g r o u n d s I have r e f e r r ed to, a n d which a r e 
r e c a p i t u l a t e d in its r e a s o n i n g c o n c e r n i n g t h e v io la t ion of Ar t ic le 3, can be 
easi ly reconc i led wi th t h e view t h a t , d e s p i t e t hose findings, t he c o u r t s in 
n o r t h e r n C y p r u s a r e i n d e p e n d e n t a n d object ively i m p a r t i a l w h e n t h e y 
dea l wi th t h e cases of G r e e k C y p r i o t s . In o t h e r words , t h e q u e s t i o n a r i ses 
to w h a t e x t e n t G r e e k C y p r i o t s can real ly bel ieve t h a t , in t h e host i le 
e n v i r o n m e n t in which t h e y live, u n d e r a policy t e n d i n g t o w a r d s c o m p l e t e 
n a t i o n a l s e p a r a t i o n , t he only a u t h o r i t y which r e m a i n s ou t s ide th is 
w e l l - o r c h e s t r a t e d policy is t h e judic iary . T h e legis la t ive a u t h o r i t y 
d i s c r i m i n a t e s , t h e execu t ive a u t h o r i t y d i s c r i m i n a t e s ; a n d yet t h e jud ic i a l 
a u t h o r i t y , c o m p o s e d of p e r s o n s from the s a m e n a t i o n a l bodies , r e m a i n s 
t h e sole g u a r a n t o r of t h e p r o t e c t i o n of a smal l m i n o r i t y t h r e a t e n e d wi th 
ex t inc t i on . I t h ink t h a t such a p ropos i t ion is u n r e a l i s t i c a n d not a t all 
c o n s o n a n t w i t h t h e o t h e r findings of t he C o m m i s s i o n . Fo r t h e s e r e a s o n s , 
I be l ieve t h a t t h e cou r t s in n o r t h e r n C y p r u s c a n n o t be c o n s i d e r e d 
i n d e p e n d e n t f rom the o t h e r a u t h o r i t i e s t h e r e a n d t h a t t h e y lack object ive 
i m p a r t i a l i t y in so far as G r e e k Cypr io t s a r e c o n c e r n e d - a belief which , 
a f te r all , s e e m s to be s h a r e d by t h e indiv iduals c o n c e r n e d , w h o do not 
m a k e rea l use of t h e r e m e d i e s p rov ided by those c o u r t s . 

For t he s a m e r e a s o n s , I bel ieve t h a t Ar t ic le 13 has b e e n v io la t ed by 
r e a s o n of i n t e r f e r e n c e s by p r i v a t e p e r s o n s wi th t h e r igh t s u n d e r Ar t ic le 8 
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of t he C o n v e n t i o n a n d Ar t ic le 1 of Pro tocol No . 1 of G r e e k Cy p r i o t s l iving 
in n o r t h e r n C y p r u s . 

W i t h r e g a r d to t h e T u r k i s h - C y p r i o t o p p o n e n t s of t h e r e g i m e , I have t h e 
s a m e misg iv ings c o n c e r n i n g t h e p r o t e c t i o n of t h e i r r i g h t s by t h e local 
a d m i n i s t r a t i o n , in view of t h e p a r t i c u l a r pol i t ical s i t u a t i o n p reva i l ing in 
n o r t h e r n C y p r u s a n d the d e s i r e of t h e c u r r e n t r e g i m e to achieve its goal 
of e t h n i c s e p a r a t i o n in t he a r e a . It s e e m s t h a t views o p p o s i n g t h a t a i m a r e 
no t very w e l c o m e to t h e r e g i m e . H e n c e , s ince t h e C o m m i s s i o n ' s f indings 
of non-v io la t ion of t h e s u b s t a n t i v e Ar t i c l e s re l ied on a r e b a s e d m a i n l y on 
t h e a r g u m e n t t h a t t h e o p p o n e n t s of t h e r e g i m e could have a i red t h e i r 
g r i evances t h r o u g h t h e r e m e d i e s ava i lab le to t h e m in n o r t h e r n C y p r u s , I 
a m a lso obl iged to d i s sen t f rom those findings. T h e s a m e , of c o u r s e , 
app l i e s wi th r e g a r d to Ar t ic le 13 in r e s p e c t of T u r k i s h Cy p r i o t s w h o 
oppose t h e r e g i m e . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F M r s L I D D Y 
J O I N E D B Y M r T R E C H S E L , M r s T H U N E , M r R O Z A K I S , 

M r S V A B Y , M r R E S S A N D M r P E R E N I C 

As to Article 8 (paragraph 577 of the report) 

T h e a p p l i c a n t G o v e r n m e n t ' s c o m p l a i n t s u n d e r th i s h e a d i n g inc lude a 
c o m p l a i n t of i n t e r f e r e n c e w i t h t he h o m e s a n d p r i v a t e a n d family lives of 
t he T u r k i s h - C y p r i o t Gypsy c o m m u n i t y . T h e y refer to t he d e m o l i t i o n of t he 
h o u s e s of a Gypsy c o m m u n i t y n e a r M o r p h o u on the o r d e r of t h e local 
a u t h o r i t i e s . T h e r e was w i t n e s s ev idence t h a t this h a d b e e n d o n e w i t h o u t 
a n y p r io r w a r n i n g , a l legedly for r e a s o n s of hyg iene . Ad jacen t s imi l a r 
shacks of o t h e r i n h a b i t a n t s of t h e vi l lage h a d not b e e n d e m o l i s h e d . T h e 
Gyps ies e n d e d u p living in t h e o p e n ai r . 

T h e r e s p o n d e n t G o v e r n m e n t have not p o i n t e d to any r e m e d y 
t h a t would c o m p e l t h e a u t h o r i t i e s to provide a d e q u a t e a l t e r n a t i v e 
a c c o m m o d a t i o n for the Gyps ie s pr ior to t h e d e m o l i t i o n of t h e i r shacks or 
t h a t , a f ter t h e e v e n t , would have b e e n rea l i s t ica l ly ava i lab le a n d effective 
in p rov id ing a l t e r n a t i v e a c c o m m o d a t i o n speedi ly . 

In Buckley v. the United Kingdom ( j u d g m e n t of 25 S e p t e m b e r 1996, Reports 
of Judgments and Decisions 1996-IV, pp. 1292-95, §§ 76, 77, 80, 8 1 , 83 a n d 84) , 
t h e C o u r t took in to accoun t a n u m b e r of fac tors r e l e v a n t to t h e n e e d to 
r e spec t t he t r a d i t i o n a l lifestyle of Gyps ies before conc lud ing t h a t t h e 
refusal of p l a n n i n g p e r m i s s i o n to a Gypsy to live in a c a r a v a n was a 
justiFied i n t e r f e r e n c e w i t h t h e a p p l i c a n t ' s r i gh t to r e s p e c t for h e r h o m e . 
It s t a t e d t h a t t h e i n t e r e s t s of t h e c o m m u n i t y w e r e to be b a l a n c e d a g a i n s t 
t h e a p p l i c a n t ' s r igh t to r e s p e c t for h e r h o m e , a r igh t wh ich was p e r t i n e n t 
to h e r a n d h e r c h i l d r e n ' s p e r s o n a l s ecu r i t y a n d wel l -be ing . T h e C o u r t ' s 
t a sk was to d e t e r m i n e w h e t h e r t he d e c i s i o n - m a k i n g process was fair a n d 
afforded d u e r e s p e c t to t h e i n t e r e s t s s a f e g u a r d e d to t h e individual a n d 
w h e t h e r t h e r e a s o n s re l ied on to jus t i fy t h e i n t e r f e r e n c e w e r e r e l e v a n t 
a n d sufficient . In Buckley, t he a p p l i c a n t h a d b e e n able to m a k e 
r e p r e s e n t a t i o n s to the a u t h o r i t i e s a n d h e r specia l n e e d s as a Gypsy 
following a t r a d i t i o n a l lifestyle w e r e t a k e n in to a c c o u n t . She was twice 
given the o p p o r t u n i t y to app ly for a p i tch on a n official c a r a v a n s i te not 
far away. In t h e even t , she was m e r e l y fined for fai l ing to r e m o v e h e r 
u n a u t h o r i s e d c a r a v a n a n d was not forcibly evic ted . T h e C o u r t conc luded 
t h a t p r o p e r r e g a r d was h a d to he r p r e d i c a m e n t b o t h u n d e r t h e t e r m s of 
t he r e g u l a t o r y f r amework , which c o n t a i n e d a d e q u a t e p r o c e d u r a l 
s a f e g u a r d s p r o t e c t i n g h e r i n t e r e s t u n d e r Ar t i c l e 8, a n d by t h e r e spons ib l e 
p l a n n i n g a u t h o r i t i e s w h e n exe rc i s i ng t h e i r d i sc re t ion in r e l a t i on to t h e 
p a r t i c u l a r c i r c u m s t a n c e s of h e r case . 
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In t h e p r e s e n t ca se , t h e r e is no ind ica t ion tha t a d e q u a t e p r o c e d u r a l 
s a f e g u a r d s w e r e in p lace p r io r to t he d e m o l i t i o n w i t h o u t no t ice of t h e 
G y p s i e s ' h o m e s n e a r M o r p h o u . M o r e o v e r , it has not b e e n shown t h a t 
t h e a u t h o r i t i e s h a d p r o p e r r e g a r d to t he G y p s i e s ' p r e d i c a m e n t w h e n 
exe rc i s i ng t h e i r d i s c r e t i on to d e m o l i s h t h e i r shacks bu t not t he ad j acen t 
v i l l age r s ' shacks . It is not e s t ab l i shed t h a t t h e r e a s o n s re l ied on w e r e 
r e l e v a n t a n d sufficient a n d , in p a r t i c u l a r , w h e t h e r t h e y took in to a c c o u n t 
t h e avai lab i l i ty or o t h e r w i s e of a l t e r n a t i v e a c c o m m o d a t i o n . 

In t h e s e c i r c u m s t a n c e s , t h e r e h a s b e e n a v io la t ion of Ar t i c l e 8 by r e a s o n 
of t h e d e m o l i t i o n of t h e h o m e s of t h e T u r k i s h - C y p r i o t Gypsy c o m m u n i t y . 
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P A R T L Y D I S S E N T I N G O P I N I O N 
O F M r C A B R A L B A R R E T O 

(Translation) 

In t h e r e p o r t t h a t we have j u s t a d o p t e d t h e r e a r e two po in t s w h e r e , w i t h 
r e g r e t , I c a n n o t concur wi th t he op in ion of t he major i ty of t he 
C o m m i s s i o n . 

1. T h e first po in t c o n c e r n s t he q u e s t i o n w h e t h e r Ar t ic le 6 of t h e 
C o n v e n t i o n h a s b e e n v io la ted w i t h r e g a r d to t h e G r e e k Cy p r i o t s l iving in 
n o r t h e r n C y p r u s . D e s p i t e t he q u a l i t y of t h e o r g a n i s a t i o n of t he j u d i c i a r y , 
one c a n d o u b t t h e i n d e p e n d e n c e a n d i m p a r t i a l i t y of t he c o u r t s , from the 
subjec t ive po in t of view, if one looks a t t h e conclus ion a t which t h e 
C o m m i s s i o n a r r ived c o n c e r n i n g t h e l iving cond i t i ons of t h e G r e e k 
C ypr io t s (violat ion of Ar t ic le 3 of C o n v e n t i o n ) . 

T h e crucia l po in t for m e , however , is to d e t e r m i n e w h e t h e r or not t h e 
judicial sy s t em in p lace has b e e n " e s t a b l i s h e d by law". 

In a sys tem such as t h a t of t h e C o n v e n t i o n , w h e r e t he ru l e of law is t h e 
o v e r r i d i n g p r inc ip le , it a p p e a r s to m c difficult to a r g u e t h a t t h e r e q u i s i t e 
" l aw" is m e r e l y t h a t of t h e i n t e r n a l legal o r d e r . T o m y m i n d , c o m p l i a n c e 
w i t h b o t h t h e i n t e r n a l a n d t h e i n t e r n a t i o n a l legal o r d e r is n e c e s s a r y in 
o r d e r to m e e t t h e r e q u i r e m e n t s of Ar t ic le 6. T h i s does no t m e a n , 
however , t h a t dec is ions of t h e na t i ona l c o u r t s , in so far as they benef i t 
t he G r e e k C y p r i o t s , m u s t be ca l led in q u e s t i o n . 

2. T h e o t h e r po in t c o n c e r n s Ar t ic le 13 of t he C o n v e n t i o n a n d is r e l a t e d 
to t h e first: t h e d o m e s t i c r e m e d i e s ava i l ab le in n o r t h e r n C y p r u s to t h e 
G r e e k C ypr io t s living t h e r e d o not m e e t t he r e q u i r e m e n t s of Ar t ic le 13 
for t h e s a m e r e a s o n s as those set out above . 
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En l 'a f fa i re C h y p r e c. T u r q u i e , 

La C o u r e u r o p é e n n e d e s Dro i t s de l ' H o m m e , s i é g e a n t en u n e G r a n d e 

C h a m b r e c o m p o s é e des j u g e s don t le n o m sui t : 

M . L. W I L D H A B E R , président, 
M " " E. P A L M , 

M M . J . - P . C O S T A , 

L. FERRARI B R A V O , 

L. C A F L I S C H , 

W. F U H R M A N N , 

K . J U N G W I E R T , 

M . FlSCHBACH, 

B . Z U P A N C I C , 

M " " ' N . V A J I C , 

M . J . H E D I G A N , 

M " " M . TSATSA-NlKOLOVSKA, 

M M . T . P A N T Î R U , 

E. L E V I T S , 

A. K O V L E R , 

K . FVAD, juge ad hoc au titre de la Turquie, 

S . M A R C U S - H E L M O N S , J U ^ « a d hoc au titre de Chypre, 

ainsi q u e d e M . M . DE SALVIA, greffier, 

A p r è s e n avoir d é l i b é r é en c h a m b r e d u consei l les 20, 2 1 , 22 s e p t e m b r e 

2000 et 21 m a r s 2 0 0 1 , 

R e n d l ' a r r ê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. L 'affa i re a é t é dé fé r ée à la C o u r , c o n f o r m é m e n t a u x d i spos i t ions 

qu i s ' a p p l i q u a i e n t avan t l ' e n t r é e en v i g u e u r du P ro toco le n" 11 à la 

C o n v e n t i o n de s a u v e g a r d e des D r o i t s d e l ' H o m m e et des L i b e r t é s 

f o n d a m e n t a l e s (« l a C o n v e n t i o n » ) , p a r le g o u v e r n e m e n t d e la R é p u b l i q u e 

de C h y p r e (« le g o u v e r n e m e n t r e q u é r a n t » ) le 30 aoû t 1999 et p a r la 

C o m m i s s i o n e u r o p é e n n e des D r o i t s d e l ' H o m m e (« la C o m m i s s i o n » ) le 

11 s e p t e m b r e 1999 (a r t ic le 5 § 4 du P ro toco le n" 11 et a n c i e n s a r t i c l e s 47 

et 48 de la C o n v e n t i o n ) . 

2. A son o r ig ine se t r o u v e u n e r e q u ê t e (n" 25781/94) d i r igée c o n t r e la 

R é p u b l i q u e d e T u r q u i e et don t le g o u v e r n e m e n t r e q u é r a n t ava i t saisi la 

C o m m i s s i o n le 22 n o v e m b r e 1994 en v e r t u de l ' anc ien a r t i c le 24 de la 

C o n v e n t i o n . 

3. Le g o u v e r n e m e n t r e q u é r a n t a l l égua i t , e n ce qu i c o n c e r n e la s i t ua t i on 

r é g n a n t à C h y p r e d e p u i s q u e la T u r q u i e a d é c l e n c h é des o p é r a t i o n s 

mi l i t a i r e s d a n s le no rd d e l'île en ju i l l e t 1974, q u e le g o u v e r n e m e n t t u r c 

(«le g o u v e r n e m e n t d é f e n d e u r » ) con t i nua i t d e c o n t r e v e n i r à la C o n v e n t i o n 
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en dép i t de l ' adopt ion pa r la C o m m i s s i o n de r a p p o r t s au t i t r e de l ' anc ien 

a r t ic le 31 de la C o n v e n t i o n les 10 juillet 1976 et 4 oc tob re 1983 et de 

l ' adop t ion d e réso lu t ions à cet éga rd p a r le C o m i t é d e s M i n i s t r e s d u 

Conse i l de l 'Eu rope . Il invoquai t en pa r t i cu l i e r les a r t i c les 1 à 11 et 13 de la 

C o n v e n t i o n ainsi q u e les a r t i c les 14, 17 et 18 c o m b i n é s avec les d ispos i t ions 

p r éc i t é e s . Il t i re é g a l e m e n t des griefs des a r t i c les 1, 2 et 3 du Pro tocole n" 1. 

C e s griefs se r a p p o r t e n t se lon le cas a u x t h è m e s s u i v a n t s : C h y p r i o t e s 

g recs p o r t é s d i s p a r u s et l e u r fami l le , domic i l e et b i ens d e s p e r s o n n e s 

d é p l a c é e s , d ro i t des C h y p r i o t e s g recs d é p l a c é s à t e n i r des é lec t ions l ib res , 

cond i t i ons de vie des C h y p r i o t e s g recs d a n s le nord de C h y p r e et s i t u a t i o n 

des C h y p r i o t e s t u r c s et de la c o m m u n a u t é t s i gane ins ta l lés d a n s le nord de 

C h y p r e . 

4. La C o m m i s s i o n a d é c l a r é la r e q u ê t e r ecevab le le 28 j u i n 1996. A y a n t 

c o n s t a t é qu ' i l n ' ex i s t a i t pas d e base p e r m e t t a n t de p a r v e n i r à u n 

r è g l e m e n t a m i a b l e , elle a r éd igé et a d o p t é le 4 j u i n 1999 un r a p p o r t où 

elle é tab l i t les fai ts et fo rmule un avis su r le point de savoir si ces faits 

r évè l en t les v io la t ions a l l éguées p a r le g o u v e r n e m e n t r e q u é r a n t ' . 

5 . D e v a n t la C o u r , le g o u v e r n e m e n t r e q u é r a n t es t r e p r é s e n t é p a r son 

a g e n t , M. A. M a r k i d e s , p r o c u r e u r g é n é r a l de la R é p u b l i q u e de C h y p r e , et 

le g o u v e r n e m e n t d é f e n d e u r pa r son a g e n t , M. X. Ncca t ig i l . 

6. Le 20 s e p t e m b r e 1999, un col lège de la G r a n d e C h a m b r e a déc idé 

q u e l 'affaire deva i t ê t r e e x a m i n é e p a r la G r a n d e C h a m b r e (ar t ic le 100 § 1 

d u r è g l e m e n t d e la C o u r ) . 

7. L a compos i t i on de la G r a n d e C h a m b r e a é té fixée c o n f o r m é m e n t 

a u x d i spos i t ions des a r t i c l es 27 §§ 2 et 3 de la C o n v e n t i o n et 24 ( a n c i e n n e 

vers ion) du r è g l e m e n t c o m b i n é avec les a r t i c l e s 28 et 29 d e ce d e r n i e r . 

8. A la su i t e du d é p o r t de M. R. T t i r m e n , j u g e élu au t i t r e de la T u r q u i e 

( a r t i c l e 28 d u r è g l e m e n t ) , le g o u v e r n e m e n t d é f e n d e u r a d é s i g n é 

M. S. Day iog lu p o u r s i éger en q u a l i t é d é j u g e ad hoc ( a r t i c les 27 § 2 de la 

C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . Le g o u v e r n e m e n t r e q u é r a n t a y a n t 

r é cusé ce j u g e , la G r a n d e C h a m b r e a pr is ac te le 8 d é c e m b r e 1999 d e 

l ' i n t e n t i o n de M . Dayioglu de se d é p o r t e r , ce d o n t il avai t fait p a r t a u 

p r é s i d e n t (a r t ic le 28 §§ 3 et 4 du r è g l e m e n t ) . Le g o u v e r n e m e n t 

d é f e n d e u r a e n s u i t e dé s igné M"" N . Fe rd i p o u r s i éger en q u a l i t é de j u g e 

ad hoc. 

Le 8 d é c e m b r e 1999, la G r a n d e C h a m b r e a é g a l e m e n t é t u d i é la r e q u ê t e 

e n r é c u s a t i o n é m i s e p a r le g o u v e r n e m e n t d é f e n d e u r à l ' éga rd de 

M . L. Louca idcs , juge élu au t i t r e de C h y p r e . A c e t t e m ê m e d a t e , la 

G r a n d e C h a m b r e a déc idé d ' i nv i t e r M. L o u c a i d c s à se d é p o r t e r (ar t ic le 28 

§ 4 du r è g l e m e n t ) . Le g o u v e r n e m e n t r e q u é r a n t a u l t é r i e u r e m e n t d é s i g n e 

1. Note du greffe : des extrai ts du rapport de la Commission ansi que les cinq opinions en partie 
dissidentes dont il s 'accompagne sont reproduits en annexe. 
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M. L. H a m i l t o n p o u r s i éger en q u a l i t é d é j u g e ad hoc ( a r t i c les 27 § 2 de la 

C o n v e n t i o n e t 29 § 1 du r è g l e m e n t ) . 

Le 29 m a r s 2000, à la su i t e de la r é c u s a t i o n f o r m u l é e pa r le 

g o u v e r n e m e n t r e q u é r a n t à l ' e n c o n t r e de M" u ' Fe rd i , la G r a n d e C h a m b r e 

a e s t i m é q u e celle-ci ne pouva i t pas p a r t i c i p e r à l ' e x a m e n de l 'affaire 

(a r t ic le 28 § 4 d u r è g l e m e n t ) . Plus t a r d , le g o u v e r n e m e n t d é f e n d e u r a 

dé s igné M. K. F u a d pour s i ége r en q u a l i t é de juge ad hoc. 

A la su i t e du décès de M. H a m i l t o n le 29 n o v e m b r e 2000, l ' agen t d u 

g o u v e r n e m e n t r e q u é r a n t a in fo rmé le greff ier le 13 d é c e m b r e 2000 q u e 

son g o u v e r n e m e n t avai t d é s i g n é M. S. M a r c u s - H e l m o n s p o u r s i ége r en 

q u a l i t é d é j u g e ad hoc. 

9. Lors d ' u n e r é u n i o n t e n u e le 24 oc tob re 1999 avec les a g e n t s e t 

a u t r e s r e p r é s e n t a n t s des p a r t i e s afin d e les c o n s u l t e r , le p r é s i d e n t a fixé 

la p r o c é d u r e à su ivre en c e t t e affaire (a r t i c le 58 § 1 du r è g l e m e n t ) . Le 

24 n o v e m b r e 1999, la G r a n d e C h a m b r e a a p p r o u v é les p ropos i t i ons d u 

p r é s i d e n t c o n c e r n a n t les d i spos i t ions à p r e n d r e , t a n t su r le fond q u ' e n 

p r a t i q u e , p o u r la p r o c é d u r e éc r i t e et o r a l e . 

10. C o n f o r m é m e n t à ce qu i avai t é t é convenu , le g o u v e r n e m e n t 

r e q u é r a n t a d é p o s é son m é m o i r e avan t la d a t e l imi te fixée p a r le p r é s i d e n t 

(31 m a r s 2000) . P a r u n e l e t t r e d u 24 avri l 2000, le dé la i é t a n t a lors exp i r é , 

l ' agen t du g o u v e r n e m e n t d é f e n d e u r a d e m a n d é l ' au to r i s a t i on de s o u m e t t r e 

son m é m o i r e avan t le 24 ju i l l e t 2000. Le 3 ma i 2000, le p r é s i d e n t , avec 

l 'accord de la G r a n d e C h a m b r e , a accep té d e r e p o u s s e r au 5 j u i n 2000 la 

d a t e l imi te d e d é p ô t d u m é m o i r e d u g o u v e r n e m e n t d é f e n d e u r , é t a n t 

e n t e n d u q u e si celui-ci ne se con fo rma i t pas au n o u v e a u dé la i , il se ra i t 

cons idé ré c o m m e ayan t r e n o n c é à son dro i t d e s o u m e t t r e un m é m o i r e . 

Le g o u v e r n e m e n t d é f e n d e u r n ' a y a n t pas r e s p e c t é ce nouveau dé la i , le 

p r é s i d e n t a i n fo rmé les a g e n t s des deux g o u v e r n e m e n t s d a n s u n e l e t t r e d u 

16 j u i n 2000, pa r l ' i n t e r m é d i a i r e du greff ier , q u e la p r o c é d u r e éc r i t e é t a i t 

close. U n e copie d u m é m o i r e d u g o u v e r n e m e n t r e q u é r a n t a é té a d r e s s é e à 

l ' agen t du g o u v e r n e m e n t d é f e n d e u r à seu le fin d ' i n f o r m a t i o n . D a n s 

c e t t e l e t t r e , le p r é s i d e n t i nd iqua i t e n o u t r e aux a g e n t s q u ' u n e r é u n i o n 

p r é p a r a t o i r e à l ' aud ience se t i e n d r a i t le 7 s e p t e m b r e 2000 en l eu r p r é s e n c e . 

11. A c e t t e d a t e , le p r é s i d e n t a r e n c o n t r é l ' agen t et d ' a u t r e s 

r e p r é s e n t a n t s du g o u v e r n e m e n t r e q u é r a n t afin de r é g l e r les d e r n i e r s 

dé t a i l s d ' o r g a n i s a t i o n d e l ' aud i ence . Bien q u ' i n v i t é , le g o u v e r n e m e n t 

d é f e n d e u r n ' a pas ass i s té à c e t t e r é u n i o n . 

12. L ' a u d i e n c e s'est d é r o u l é e en publ ic au Pa la i s des D r o i t s de 

l ' H o m m e , à S t r a s b o u r g , le 20 s e p t e m b r e 2000 (a r t i c le 59 § 2 du 

r è g l e m e n t ) . Le g o u v e r n e m e n t d é f e n d e u r n ' a pas c o m m u n i q u é à la C o u r 

les n o m s de ses r e p r é s e n t a n t s avan t l ' a u d i e n c e et n ' a pas p a r t i c i p é à cel le-

ci. E n l ' absence de ra i sons suf f i san tes de la p a r t du g o u v e r n e m e n t 

d é f e n d e u r de n e p a s se p r é s e n t e r , la G r a n d e C h a m b r e a déc idé de t e n i r 
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l ' aud i ence , cela lui p a r a i s s a n t c o m p a t i b l e avec u n e b o n n e a d m i n i s t r a t i o n 

d e la j u s t i c e (a r t i c le 64 du r è g l e m e n t ) . 

Le p r é s i d e n t a in fo rmé le p r é s i d e n t d u C o m i t é d e s M i n i s t r e s de c e t t e 

déc is ion p a r u n e l e t t r e du 21 s e p t e m b r e 2000. 

O n t c o m p a r u : 

pour le gouvernement requérant 

M M . A. MARKIDF.S , p r o c u r e u r g é n é r a l 

de la R é p u b l i q u e de C h y p r e , 

I. BROWNI. IK QC',, 

D. P A N N I C K QC, 

M " " ' C. PAI.EEY, Barrisler-at-Law, 

M . M . S H A W , Barrisler-at-Law, 

M N U ' S . M . J O A N N I D E S , conse i l p r inc ipa l 

de la R é p u b l i q u e de C h y p r e , 

M M . P . P O L Y V I O U , Barrister-at-Law, 

P . SAINI , Barrister-at-Law, 

N. E M I I . I O U , c o n s u l t a n t , 

agent, 

conseils, 

conseiller ; 

pour le gouvernement défendeur 

Le g o u v e r n e m e n t d é f e n d e u r n e s 'est pas p r é s e n t é à l ' aud i ence . 

La C o u r a e n t e n d u en leurs d é c l a r a t i o n s M M . M a r k i d e s , Brownl ie , 

Shaw, P a n n i c k et Polyviou. 

E N F A I T 

LES C I R C O N S T A N C E S D E L ' E S P È C E 

A. L e c o n t e x t e g é n é r a l 

13. Les gr iefs exposés d a n s la r e q u ê t e à l ' é t ude se r a p p o r t e n t a u x 

o p é r a t i o n s mi l i t a i r e s m e n é e s p a r la T u r q u i e d a n s le n o r d de C h y p r e 

en ju i l l e t et a o û t 1974 ainsi q u ' à la division tou jours a c tue l l e du t e r r i t o i r e 

de C h y p r e . L o r s q u e la C o u r a s t a t u é au fond en l 'affaire Loizidou c. Turquie 

e n 1996, elle a déc r i t la p r é s e n c e m i l i t a i r e t u r q u e à l ' époque des faits e n 

ces t e r m e s : 

« 16. Les forces armées turques , comptant plus de 30 000 hommes, sont stationnées à 

travers la zone occupée du nord de Chypre, qui fait constamment l'objet de patrouilles 

et renferme des postes de contrôle sur tous les grands axes de communication. L'état-

major de l 'armée se trouve à Kyrenia. Le 28'" régiment d'infanterie est basé à Asha 

(Assia) ; il couvre le secteur allant de Famagouste à Mia Milia, banlieue de Nicosie, et 
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est fort de 14500 hommes. Le 39 e régiment d'infanterie, avec 15 500 hommes environ, 

est base au village de Myrtou et couvre le secteur allant du village de Yerolakkos à 

Lefka. Les TOURDYK (Forces turques à Chypre en vertu du Trai té de garant ie 

(Turkish Forces in Cyprus under the Trealy of Guarantee)) sont s tat ionnées au village de Or t a 

Keuy près de Nicosie; elles couvrent un secteur allant de l 'aéroport international de 

cette ville à la rivière Pedhieos. Un bataillon naval turc et un avant-poste sont basés 

respectivement à Famagoustc et Kyrcnia. Des membres de l 'armée de l'air turque sont 

basés à Lcfkoniko, Krini et d 'autres terrains d'aviation. Les forces aériennes turques 

sont stationnées en métropole, à Adana. 

17. Les forces turques et tous les civils qui pénètrent dans les zones militaires sont 

passibles des tr ibunaux militaires turcs, ainsi que le prévoient pour les «citoyens de la 

RTCN» le décret de 1979 sur les zones militaires interdites (article 9) et l'article 156 de 

la Constitution de la «RTCN».» (Loizidou c. Turquie (fond), arrêt du 18 décembre 1996, 

Recueil des arrêts et décisions 1996-VI, p. 2223, §§16-17) 

14. D a n s le c o n t e x t e de la division de C h y p r e en d e u x p a r t i e s , il s 'est 

p r o d u i t en n o v e m b r e 1983 u n é v é n e m e n t n o t a b l e : la p r o c l a m a t i o n d e la 

« R é p u b l i q u e t u r q u e de C h y p r e - N o r d » ( « R T C N » ) , suivie de l ' adop t ion de 

la « C o n s t i t u t i o n de la R T C N » le 7 m a i 1985. 

La c o m m u n a u t é i n t e r n a t i o n a l e a c o n d a m n é c e t t e évolu t ion . Le Conse i l 

de s écu r i t é des N a t i o n s un i e s a a d o p t é le 18 n o v e m b r e 1983 la 

Réso lu t ion 541 (1983) d é c l a r a n t la p r o c l a m a t i o n de la « R T C N » 

j u r i d i q u e m e n t nu l l e et d e m a n d a n t à tous les E t a t s de ne pas r e c o n n a î t r e 

d ' a u t r e E t a t chypr io te q u e la R é p u b l i q u e de C h y p r e . Le Conse i l de 

s é c u r i t é a r é i t é r é cet a p p e l d a n s sa R é s o l u t i o n 550 (1984) du 11 m a i 

1984. En n o v e m b r e 1983, le C o m i t é des M i n i s t r e s d u Conse i l d e l ' E u r o p e 

a déc idé qu ' i l c o n t i n u a i t à c o n s i d é r e r le g o u v e r n e m e n t d e la R é p u b l i q u e 

de C h y p r e c o m m e le seul g o u v e r n e m e n t l ég i t ime d e C h y p r e et a a p p e l é à 

r e s p e c t e r la s o u v e r a i n e t é , l ' i n d é p e n d a n c e , l ' i n t ég r i t é t e r r i t o r i a l e et l ' un i t é 

de la R é p u b l i q u e de C h y p r e . 

15. Selon le g o u v e r n e m e n t d é f e n d e u r , la « R T C N » est u n E t a t 

d é m o c r a t i q u e et c o n s t i t u t i o n n e l p o l i t i q u e m e n t i n d é p e n d a n t de tou t 

a u t r e E t a t souve ra in , y c o m p r i s la T u r q u i e ; c 'est le p e u p l e chyp r io t e 

t u r c , d a n s l ' exerc ice de son dro i t à l ' a u t o d é t e r m i n a t i o n , qu i a mis en 

p lace u n e a d m i n i s t r a t i o n d a n s le n o r d d e C h y p r e , et non la T u r q u i e . 

M a l g r é cela , seul le g o u v e r n e m e n t chypr io t e est r e c o n n u au p lan 

i n t e r n a t i o n a l c o m m e le g o u v e r n e m e n t de la R é p u b l i q u e de C h y p r e d a n s 

le c a d r e des r e l a t i ons d i p l o m a t i q u e s et c o n t r a c t u e l l e s et d a n s le 

f o n c t i o n n e m e n t d e s o r g a n i s a t i o n s i n t e r n a t i o n a l e s . 

16. La Force des N a t i o n s un ies c h a r g é e du m a i n t i e n d e la pa ix à 

C h y p r e ( « U N F I C Y P » ) t i en t une zone t a m p o n . U n c e r t a i n n o m b r e 

d ' in i t i a t ives po l i t i ques on t é t é p r i ses p a r les N a t i o n s un ies en vue de 

r é g l e r la q u e s t i o n chypr io t e su r la b a s e d e so lu t ions i n s t i t u t i o n n e l l e s 

a c c e p t a b l e s p a r les d e u x p a r t i e s . A c e t t e fin, des p o u r p a r l e r s 

i n t e r c o m m u n a u t a i r e s se sont d é r o u l é s sous les ausp ices du S e c r é t a i r e 

g é n é r a l des N a t i o n s un i e s et s u r les i n s t r u c t i o n s d u Conse i l d e s é c u r i t é . 
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S u r ce po in t , le g o u v e r n e m e n t d é f e n d e u r a fait valoir q u e les a u t o r i t é s 

chyp r io t e s t u r q u e s de C h y p r e du N o r d m e n a i e n t les p o u r p a r l e r s en se 

fondan t su r les p r inc ipes de « b i z o n a l i t é » et de « b i c o m m u n a u t a r i s m e » 

( p a r t i t i o n de l'île en d e u x zones et d e u x c o m m u n a u t é s ) , qu ' e l l e s 

c o n s i d é r a i e n t c o m m e acqu i s d a n s le c a d r e d ' u n e c o n s t i t u t i o n f édé ra l e . 

O n t r o u v e c o n f i r m a t i o n de c e t t e b a s e de négoc ia t i on d a n s l ' E n s e m b l e 

d ' i dées émis p a r le S e c r é t a i r e g é n é r a l des N a t i o n s un i e s le 15 ju i l l e t 1992 

e t les r é s o l u t i o n s du Conse i l de s é c u r i t é des N a t i o n s un ies des 26 aoû t et 

25 n o v e m b r e 1992, qu i p révo ien t q u e la so lu t ion fédéra le r e c h e r c h é e p a r 

les d e u x p a r t i e s s e r a « b i c o m m u n a u t a i r e » et « b i z o n a l e » . 

P a r a i l l eu r s - fait qu i p r é s e n t e un i n t é r ê t p o u r la r e q u ê t e à l ' é t ude - , le 

C o m i t é des p e r s o n n e s d i s p a r u e s d e s N a t i o n s un i e s (« le C M P » ) a é t é c r é é 

en 1981 afin d ' e x a m i n e r « les cas des p e r s o n n e s p o r t é e s d i s p a r u e s a u c o u r s 

d e s c o m b a t s i n t e r c o m m u n a u t a i r e s et des é v é n e m e n t s de ju i l l e t 1974, ou 

p a r la s u i t e » et d e « d r e s s e r des l is tes e x h a u s t i v e s des p e r s o n n e s p o r t é e s 

d i s p a r u e s a p p a r t e n a n t a u x d e u x c o m m u n a u t é s , p r é c i s a n t selon le cas 

si el les sont en vie ou d é c é d é e s e t , d a n s ce d e r n i e r cas , la d a t e 

a p p r o x i m a t i v e de l eu r d é c è s » . Le C M P n ' a pas e n c o r e t e r m i n é ses 

r e c h e r c h e s . 

B. L e s p r é c é d e n t e s r e q u ê t e s i n t e r é t a t i q u e s 

17. Le g o u v e r n e m e n t r e q u é r a n t a p r é c é d e m m e n t d i r igé t ro is r e q u ê t e s 

c o n t r e l 'E ta t d é f e n d e u r en v e r t u de l ' anc ien a r t i c le 24 de la C o n v e n t i o n 

p o u r d é n o n c e r les é v é n e m e n t s de ju i l l e t et a o û t 1974 et l eu r s 

c o n s é q u e n c e s . La C o m m i s s i o n a joint la p r e m i è r e (n° 6780/74) et la 

d e u x i è m e (n" 6950/75) et a d o p t é à l eu r sujet le 10 ju i l l e t 1976 un r a p p o r t 

au t i t r e de l ' anc ien a r t i c le 31 de la C o n v e n t i o n (« le r a p p o r t de 1976») , où 

elle e x p r i m e l 'avis q u e l 'E ta t d é f e n d e u r a c o m m i s d e s v io la t ions des 

a r t i c l e s 2, 3 , 5, 8, 13 et 14 d e la C o n v e n t i o n et de l ' a r t ic le 1 du 

P ro toco le n" 1. Le 20 j a n v i e r 1979, le C o m i t é des M i n i s t r e s du Conse i l 

d e l ' E u r o p e a à son t o u r a d o p t é la R é s o l u t i o n D H (79) 1 en s ' a p p u y a n t 

s u r u n e décis ion a n t é r i e u r e du 21 oc tob re 1977. Il y e x p r i m e n o t a m m e n t 

la convic t ion q u e « l a p r o t e c t i o n d u r a b l e d e s d ro i t s d e l ' h o m m e à 

C h y p r e ne p e u t ê t r e réa l i sée q u e p a r le r é t a b l i s s e m e n t d e la paix et 

d e la conf iance e n t r e les d e u x c o m m u n a u t é s , e t q u e d e s p o u r p a r l e r s 

i n t e r c o m m u n a u t a i r e s c o n s t i t u e n t le c a d r e a d é q u a t p o u r p a r v e n i r à u n e 

so lu t ion d u d i f f é r e n d » . E n o u t r e , le C o m i t é des M i n i s t r e s y invi te 

f e r m e m e n t les p a r t i e s à r e p r e n d r e les p o u r p a r l e r s i n t e r c o m m u n a u t a i r e s 

sous les ausp ices d u S e c r é t a i r e g é n é r a l des N a t i o n s un i e s , d e façon à se 

m e t t r e d ' acco rd su r les m o y e n s de r é s o u d r e t ous les a s p e c t s du d i f férend 

( p a r a g r a p h e 16 c i -dessus) . Le C o m i t é des M i n i s t r e s a c o n s i d é r é q u e c e t t e 

déc is ion m e t t a i t u n t e r m e à son e x a m e n de l 'affaire. 
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La t r o i s i è m e r e q u ê t e (n" 8007/77) é m a n a n t du g o u v e r n e m e n t 

r e q u é r a n t a fait l 'objet d ' u n a u t r e r a p p o r t d e la C o m m i s s i o n au t i t r e d e 

l ' anc ien a r t i c le 31 en d a t e du 4 oc tob re 1983 («le r a p p o r t de 1983») . L a 

C o m m i s s i o n y fo rmule l 'avis q u e l 'E ta t d é f e n d e u r a m a n q u é a u x 

ob l iga t ions lui i n c o m b a n t en v e r t u des a r t i c l e s 5 et 8 de la C o n v e n t i o n et 

d e l ' a r t ic le 1 d u P ro toco le n" 1. Le 2 avri l 1992, le C o m i t é d e s M i n i s t r e s a 

a d o p t é la R é s o l u t i o n D H (92) 12 re la t ive au r a p p o r t d e 1983, où il s 'est 

b o r n é à d é c i d e r de r e n d r e publ ic ledit r a p p o r t et à c o n s i d é r e r q u e c e t t e 

décis ion m e t t a i t un t e r m e à son e x a m e n de l 'affaire. 

C. La r e q u ê t e à P é t u d e 

18. La recjuête à l ' é t ude est la p r e m i è r e à ê t r e d é f é r é e à la C o u r . D a n s 

son m é m o i r e , le g o u v e r n e m e n t r e q u é r a n t p r ie celle-ci d e « d i r e q u e l 'E ta t 

d é f e n d e u r est r e s p o n s a b l e de v io la t ions c o n t i n u e s e t a u t r e s v io la t ions d e s 

a r t i c l e s 1, 2, 3 , 4, 5, 6, 8, 9, 10, 11, 13, 14, 17 e t 18 d e la C o n v e n t i o n e t d e s 

a r t i c l es 1 et 2 du P ro toco le n" 1 ». 

C e s griefs se r é p a r t i s s e n t en q u a t r e g r a n d e s c a t é g o r i e s : les v io la t ions 

a l l é g u é e s d e s d r o i t s d e s C h y p r i o t e s g recs p o r t é s d i s p a r u s et d e l e u r 

fami l le , les v io la t ions a l l éguées du domic i le e t du d ro i t d e p r o p r i é t é d e s 

p e r s o n n e s d é p l a c é e s , les v io la t ions a l l é g u é e s des d r o i t s d e s C h y p r i o t e s 

g r ec s enc lavés d a n s le n o r d d e C h y p r e e t , enf in , les v io la t ions a l l é g u é e s 

des d ro i t s des C h y p r i o t e s t u r c s et de la c o m m u n a u t é t s i gane ins ta l l é s 

d a n s le nord d e C h y p r e . 

D . L e s f a i t s é t a b l i s p a r la C o m m i s s i o n c o n c e r n a n t la r e q u ê t e 
à l ' é t u d e 

19. La C o u r e s t i m e qu ' i l convient à ce s t a d e de r é s u m e r les faits é t ab l i s 

p a r la C o m m i s s i o n q u a n t aux d i f fé ren ts chefs de v io la t ion de la 

C o n v e n t i o n a l l égués p a r le g o u v e r n e m e n t r e q u é r a n t a insi q u e les 

p r i n c i p a u x a r g u m e n t s avancés p a r les d e u x p a r t i e s et les d o c u m e n t s e t 

a u t r e s é l é m e n t s d e p r e u v e s u r l e sque l s la C o m m i s s i o n s 'es t a p p u y é e . 

/. Violations alléguées des droits des Chypriotes grecs portés disparus et de leur 
famille 

20. Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t en s u b s t a n c e q u e 

1491 C h y p r i o t e s g recs env i ron son t t ou jou r s p o r t é s d i s p a r u s v ing t a n s 

a p r è s la fin des hos t i l i t és . C e s p e r s o n n e s on t é t é vues en vie p o u r la 

d e r n i è r e fois a lors qu ' e l l e s se t r o u v a i e n t d é t e n u e s sous l ' a u t o r i t é de la 

T u r q u i e et l 'E ta t d é f e n d e u r n ' a j a m a i s d o n n é d ' exp l i ca t ion q u a n t à l eu r 

sor t . 
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2 1 . Le g o u v e r n e m e n t d é f e n d e u r a a f f i rmé p o u r sa p a r t qu ' i l n ' ex i s t a i t 

a u c u n e p r e u v e d e ce q u e l 'un q u e l c o n q u e d e s d i s p a r u s fût enco re en vie ou 

en d é t e n t i o n . A t i t r e p r inc ipa l , il a d é c l a r é q u e les q u e s t i o n s sou levées p a r 

le g o u v e r n e m e n t r e q u é r a n t d e v a i e n t c o n t i n u e r d ' ê t r e e x a m i n é e s p a r le 

C o m i t é des p e r s o n n e s d i s p a r u e s des N a t i o n s un ies ( p a r a g r a p h e 16 ci-

dessus ) p l u t ô t q u e sous l ' ang le d e la C o n v e n t i o n . 

22. La C o m m i s s i o n a c o n s i d é r é q u ' e l l e ava i t p o u r t â c h e , non d ' é t a b l i r 

ce qu i é t a i t r é e l l e m e n t a r r ivé a u x C h y p r i o t e s g recs p o r t é s d i s p a r u s à la 

su i t e des o p é r a t i o n s mi l i t a i r e s m e n é e s p a r la T u r q u i e d a n s le no rd de 

C h y p r e en ju i l l e t e t aoû t 1974, ma i s de d é t e r m i n e r si le fait q u e l 'E ta t 

d é f e n d e u r n ' a i t pas éclairci les c i r c o n s t a n c e s e n t o u r a n t les d i s p a r i t i o n s , 

c o m m e cela é t a i t a l l égué , s ' ana lysa i t e n u n e v io la t ion c o n t i n u e d e la 

C o n v e n t i o n . 

2 3 . A c e t t e fin, la C o m m i s s i o n a t e n u c o m p t e e n p a r t i c u l i e r d e ses 

p r é c é d e n t s c o n s t a t s , exposés d a n s ses r a p p o r t s de 1976 et 1983. El le a 

r a p p e l é avoir d é c l a r é d a n s son r a p p o r t de 1976 qu ' i l é ta i t c o m m u n é m e n t 

a d m i s q u ' u n n o m b r e c o n s i d é r a b l e de C h y p r i o t e s é t a i e n t tou jours p o r t é s 

d i s p a r u s à la su i t e d u conflit a r m é ayan t sévi à C h y p r e e t q u ' u n c e r t a i n 

n o m b r e d ' e n t r e eux é t a i e n t d e s C h y p r i o t e s g recs fai ts p r i s o n n i e r s p a r 

l ' a r m é e t u r q u e . A l ' é p o q u e , la C o m m i s s i o n avai t cons idé ré q u e ce c o n s t a t 

i m p l i q u a i t u n e p r é s o m p t i o n de r e s p o n s a b i l i t é de la T u r q u i e q u a n t a u sor t 

des p e r s o n n e s don t on savai t qu ' e l l e s é t a i e n t en d é t e n t i o n sous l ' a u t o r i t é 

d e cet E t a t . T o u t en n o t a n t q u e les m e u r t r e s de civils chyp r io t e s g recs 

a v a i e n t é t é c o m m i s su r u n e g r a n d e éche l le , la C o m m i s s i o n avai t 

é g a l e m e n t e s t i m é à l ' époque où elle avai t r éd igé son r a p p o r t de 1976 

q u ' e l l e n ' é t a i t p a s e n m e s u r e d e d é t e r m i n e r si des p r i s o n n i e r s c h y p r i o t e s 

g recs p o r t é s d i s p a r u s ava ien t é t é t u é s , ni d a n s que l l e s c i r c o n s t a n c e s . 

24. D a n s le c a d r e de la r e q u ê t e à l ' é t u d e , la C o m m i s s i o n a r a p p e l é en 

o u t r e q u e , d a n s son r a p p o r t de 1983, elle avai t t e n u p o u r é tab l i q u e , d a n s 

u n n o m b r e indéfini de cas , il ex i s ta i t s u f f i s a m m e n t d ' é l é m e n t s d o n n a n t à 

p e n s e r q u e les C h y p r i o t e s g recs d i s p a r u s ava i en t é t é d é t e n u s sous 

l ' a u t o r i t é de la T u r q u i e en 1974, et cons idé ré q u e ce c o n s t a t e n t r a î n a i t là 

e n c o r e u n e p r é s o m p t i o n d e r e s p o n s a b i l i t é d e la T u r q u i e q u a n t a u sor t de 

ces p e r s o n n e s . 

25 . P o u r la C o m m i s s i o n , les é l é m e n t s qu i lui ont é t é s o u m i s en l ' e spèce 

c o n f i r m a i e n t ses p r é c é d e n t s c o n s t a t s selon lesque ls c e r t a i n s d i s p a r u s 

ava i en t é t é vus p o u r la d e r n i è r e fois a lors qu ' i l s é t a i e n t d é t e n u s sous 

a u t o r i t é t u r q u e ou chyp r io t e t u r q u e . A cet é g a r d , elle a pr is en c o m p t e ce 

qu i s u i t : u n e d é c l a r a t i o n de M . D e n k t a § , « p r é s i d e n t de la R T C N » , 

diffusée le 1 e r m a r s 1996, d a n s l aque l l e celui-ci r e conna i s s a i t q u e 

q u a r a n t e - d e u x p r i s o n n i e r s chypr io t e s g recs ava i en t é t é r e m i s à d e s 

c o m b a t t a n t s chypr io t e s t u r c s qu i les ava i en t t u é s et q u e , p o u r év i t e r 

d ' a u t r e s i nc iden t s t r a g i q u e s , les p r i s o n n i e r s ava ien t p a r la su i t e é t é 

t r a n s f é r é s en T u r q u i e ; la d é c l a r a t i o n radiodi f fusée de M. Yalç in K û ç ù k , 
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a n c i e n officier de l ' a r m é e t u r q u e en ac t iv i t é à l ' époque des faits ayan t 

p a r t i c i p é à l ' opé ra t ion m i l i t a i r e à C h y p r e en 1974, qu i la issai t e n t e n d r e 

q u e l ' a r m é e t u r q u e s ' é ta i t l ivrée à de n o m b r e u x m e u r t r e s , n o t a m m e n t 

de civils, à l 'occasion de p r é t e n d u e s o p é r a t i o n s de n e t t o y a g e ; le r a p p o r t 

Di l lon, r e m i s a u C o n g r è s a m é r i c a i n en m a i 1998, i n d i q u a n t , e n t r e a u t r e s , 

q u e des so lda t s t u r c s et chypr io t e s t u r c s ava ien t r a s s e m b l é des civils 

chypr io t e s g recs d a n s le vi l lage d ' A s h a le 18 aoû t 1974 e t e m m e n é les 

h o m m e s de plus de q u i n z e a n s , qu i p o u r la p l u p a r t a u r a i e n t é té t u é s p a r 

des c o m b a t t a n t s chypr io t e s t u r c s ; les d é c l a r a t i o n s éc r i t e s de t é m o i n s 

t e n d a n t à c o n f i r m e r les p r é c é d e n t s c o n s t a t s de la C o m m i s s i o n , à savoir 

q u e d e n o m b r e u s e s p e r s o n n e s tou jours p o r t é e s d i s p a r u e s a u r a i e n t é t é 

a r r ê t é e s pa r des so lda t s t u r c s ou des m e m b r e s des forces p a r a m i l i t a i r e s 

chypr io te s t u r q u e s . 

26. La C o m m i s s i o n a conclu q u e , i n d é p e n d a m m e n t des p r e u v e s 

r e l a t ives au m e u r t r e de p r i s o n n i e r s e t civils chypr io t e s g recs , r i en ne 

m o n t r a i t q u e l 'une q u e l c o n q u e des p e r s o n n e s d i s p a r u e s eû t é té t u é e d a n s 

des c i r c o n s t a n c e s don t l 'E ta t d é f e n d e u r pû t ê t r e t e n u p o u r r e s p o n s a b l e . 

Elle n ' a pas non p lus t rouvé d ' é l é m e n t s p r o u v a n t q u e l ' une q u e l c o n q u e 

des p e r s o n n e s a r r ê t é e s fût tou jours d é t e n u e ou t e n u e en s e r v i t u d e p a r ce 

d e r n i e r . En r e v a n c h e , elle a t e n u p o u r é tab l i q u e les a u t o r i t é s n ' a v a i e n t 

pas éclairci le sor t des d i s p a r u s ni d o n n é d ' i n f o r m a t i o n s à ce sujet a u x 

famil les des v i c t imes . 

27. La C o m m i s s i o n a conclu en o u t r e q u e ce n ' é t a i t pas pa r ce q u e le 

C M P pour su iva i t ses t r a v a u x q u ' e l l e - m ê m e ne pouva i t e x a m i n e r les griefs 

soulevés p a r le g o u v e r n e m e n t r e q u é r a n t en l ' espèce . Elle a re levé à cet 

é g a r d q u e l ' e n q u ê t e du C M P se l imi ta i t à r e c h e r c h e r si les p e r s o n n e s 

Figurant sur sa l is te é t a i e n t v ivan tes ou d é c é d é e s , et q u e ce c o m i t é n ' é t a i t 

pas hab i l i t é à p r o c é d e r à des c o n s t a t s q u a n t à la c a u s e d e la m o r t et q u a n t 

aux r e sponsab i l i t é s en cas de décès . De p lus , la c o m p é t e n c e t e r r i t o r i a l e du 

C M P é ta i t conf inée à l'île d e C h y p r e , ce qu i lui i n t e r d i s a i t d ' e n q u ê t e r e n 

T u r q u i e , où s e r a i e n t s u r v e n u e s c e r t a i n e s d i s p a r i t i o n s . La C o m m i s s i o n a 

observé é g a l e m e n t q u e d e s p e r s o n n e s suscep t ib l e s d ' ê t r e r e s p o n s a b l e s d e 

v io la t ions de la C o n v e n t i o n s ' é t a i en t vu p r o m e t t r e l ' i m p u n i t é et qu ' i l é t a i t 

d o u t e u x q u e l ' e n q u ê t e du C M P pût p o r t e r sur d e s a c t e s c o m m i s p a r 

l ' a r m é e t u r q u e ou des a g e n t s de l 'Etat t u r c su r le t e r r i t o i r e chypr io t e . 

2. Violations alléguées des droits des personnes déplacées au respect de leur 

domicile et au respect de leurs biens 

28. La C o m m i s s i o n a é t ab l i les faits à cet é g a r d en g a r d a n t à l 'espr i t 

l ' a r g u m e n t p r inc ipa l du g o u v e r n e m e n t r e q u é r a n t selon l eque l p lus d e 

211 000 C h y p r i o t e s grecs d é p l a c é s et l eu r s e n f a n t s c o n t i n u a i e n t de faire 

l 'objet d ' u n e po l i t ique c o n s i s t a n t à les e m p ê c h e r de r e n t r e r chez e u x 

d a n s le nord d e C h y p r e et d ' a ccéde r , p o u r q u e l q u e mo t i f q u e ce soit , à 
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l e u r s b i ens q u i s'y t r o u v a i e n t . Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t q u ' e n 

r a i son de la p r é s e n c e de l ' a r m é e t u r q u e et des r e s t r i c t i o n s aux f ron t i è r e s 

i m p o s é e s p a r la « R T C N » , le r e t o u r des p e r s o n n e s d é p l a c é e s est 

p h y s i q u e m e n t imposs ib le e t , p a r voie d e c o n s é q u e n c e , les p e r s o n n e s q u i 

on t des p roches de l ' a u t r e cô té d e la f ron t i è re ont b e a u c o u p de diff icul tés 

à l eu r r e n d r e vis i te . C e qui é ta i t au d é b u t un p roces sus il légal progressif et 

c o n t i n u a abou t i au fil d e s a n n é e s a u t r a n s f e r t s a n s d é d o m m a g e m e n t d e s 

b i ens a b a n d o n n é s p a r les p e r s o n n e s d é p l a c é e s au profit des a u t o r i t é s d e la 

« R T C N » et à l eu r a t t r i b u t i o n , « t i t r e s d e p r o p r i é t é » à l ' appu i , à d e s 

o r g a n i s m e s d ' E t a t , d e s C h y p r i o t e s t u r c s e t d e s colons v e n u s d e T u r q u i e . 

29. Le g o u v e r n e m e n t d é f e n d e u r a a f f i rmé d e v a n t la C o m m i s s i o n q u e 

la q u e s t i o n d u q u a r t i e r de V a r o s h a à F a m a g o u s t e , t ou t c o m m e cel les de 

la l i be r t é de c i r cu la t ion , de la l ibe r té d ' i n s t a l l a t i on et du d ro i t de 

p r o p r i é t é , ne pouva i t se r é s o u d r e q u e d a n s le c a d r e d e s p o u r p a r l e r s 

i n t e r c o m m u n a u t a i r e s ( p a r a g r a p h e 16 c i -dessus) et s u r la b a s e d e s 

p r inc ipes convenus p a r les d e u x p a r t i e s q u a n t à la façon de les m e n e r . 

J u s q u ' à ce q u e soit t rouvée u n e so lu t ion g loba le a u p r o b l è m e chyp r io t e 

a c c e p t a b l e p a r les d e u x p a r t i e s , e t p o u r d e s ra i sons d e s é c u r i t é , il ne 

s a u r a i t ê t r e q u e s t i o n d ' un d ro i t p o u r les p e r s o n n e s d é p l a c é e s de r e n t r e r 

chez el les . Le g o u v e r n e m e n t d é f e n d e u r a en o u t r e s o u t e n u q u e le r é g i m e 

d e s b i ens a b a n d o n n é s p a r les p e r s o n n e s d é p l a c é e s , d e m ê m e q u e les 

r e s t r i c t i o n s a u x d é p l a c e m e n t s t r a n s f r o n t a l i e r s , r e l eva ien t e x c l u s i v e m e n t 

d e la c o m p é t e n c e des a u t o r i t é s de la « R T C N » . 

30. La C o m m i s s i o n a c o n s t a t é qu ' i l é t a i t c o m m u n é m e n t a d m i s q u ' à 

l ' excep t ion d e q u e l q u e s c e n t a i n e s de m a r o n i t e s v ivant d a n s la r ég ion d e 

Kormakit i et des C h y p r i o t e s g recs r é s i d a n t d a n s la p é n i n s u l e du K a r p a s , 

la t o t a l i t é de la p o p u l a t i o n chyp r io t e g r e c q u e qu i é t a i t é t ab l i e avan t 1974 

d a n s la p a r t i e no rd de C h y p r e ava i t q u i t t é c e t t e r ég ion . C e s p e r s o n n e s 

é t a i e n t d é s o r m a i s p o u r la p l u p a r t ins t a l l ées d a n s le sud de C h y p r e . Le 

g o u v e r n e m e n t d é f e n d e u r n ' a pas nié c e t t e r é a l i t é . 

3 1 . La C o m m i s s i o n a no té q u ' à la d a t e d ' i n t r o d u c t i o n de la r e q u ê t e à 

l ' é t u d e , la s i t ua t ion n 'avai t pas f o n d a m e n t a l e m e n t c h a n g é p a r r a p p o r t à ce 

qu ' e l l e avai t c o n s t a t é d a n s ses r a p p o r t s de 1976 et 1983. Dès lors , et le 

g o u v e r n e m e n t d é f e n d e u r ne l 'a p a s non p lus c o n t e s t é , les C h y p r i o t e s g recs 

d é p l a c é s é t a i e n t d a n s l ' impossibi l i té de r e g a g n e r l eur foyer d a n s le no rd de 

C h y p r e e t , d ' a i l l eu r s , ne pouva i en t m ê m e pas se r e n d r e d a n s la p a r t i e no rd , 

é t a n t d o n n é qu ' e l l e é ta i t bouc lée p a r l ' a r m é e t u r q u e . Les d ispos i t ions 

i n t r o d u i t e s p a r les a u t o r i t é s d e la « R T C N » e n 1998 afin d e p e r m e t t r e a u x 

C h y p r i o t e s grecs et a u x m a r o n i t e s d 'a l le r d a n s le no rd de C h y p r e voir l eu r 

famil le ou, en ce q u i c o n c e r n e les C h y p r i o t e s g recs , de se r e n d r e a u 

m o n a s t è r e Apos tó los A n d r e a s , n e modi f i a i en t e n r i en c e t t e conc lus ion . 

32 . Le g o u v e r n e m e n t d é f e n d e u r n ' a pas non plus d é m e n t i le fait q u e 

les C h y p r i o t e s g recs p o s s é d a n t des b i ens d a n s le no rd de C h y p r e ne 

pouva i en t t ou jou r s pas y avoir accès , ni e n avoir la m a î t r i s e , l ' usage e t la 
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j o u i s s a n c e . Q u a n t a u sort d e ces b iens , la C o m m i s s i o n a cons idé ré c o m m e 

é t ab l i e l ' ex i s tence j u s q u ' e n 1989 d ' u n e p r a t i q u e a d m i n i s t r a t i v e d e la p a r t 

des a u t o r i t é s chypr io t e s t u r q u e s cons i s t an t à ne pas modi f ie r le c a d a s t r e 

officiel et à e n r e g i s t r e r s é p a r é m e n t les b i ens « a b a n d o n n é s » e t l e u r 

a t t r i b u t i o n . Les p e r s o n n e s a u x q u e l l e s d e s b iens é t a i e n t a t t r i b u é s se 

voya ien t r e m e t t r e des «ce r t i f i ca t s de pos se s s ion» , m a i s non des « t i t r e s 

d e p r o p r i é t é » su r les b iens c o n c e r n é s . Tou te fo i s , la p r a t i q u e a c h a n g é 

en j u i n 1989: à c o m p t e r d e c e t t e d a t e , des « t i t r e s d e p r o p r i é t é » on t é t é 

é m i s et les c h a n g e m e n t s de p r o p r i é t a i r e s on t é t é inscr i t s au c a d a s t r e . L a 

C o m m i s s i o n a e s t i m é qu ' i l é t a i t é tab l i q u ' à p a r t i r d e juin 1989 au m o i n s , 

les a u t o r i t é s chyp r io t e s t u r q u e s ava i en t cessé d e r e c o n n a î t r e les d ro i t s d e 

p r o p r i é t é d e s C h y p r i o t e s g recs su r l eu r s b i ens s i t ués d a n s le no rd d e 

C h y p r e . Selon el le , cela se t rouva i t con f i rmé p a r les d i spos i t ions d e 

« l ' a r t i c l e 159 § 1 b) de la C o n s t i t u t i o n de la R T C N » du 7 ma i 1985 et la 

«loi n" 5 2 / 1 9 9 5 » t e n d a n t à d o n n e r effet à c e t t e d i spos i t ion . 

3 3 . Bien q u e le g o u v e r n e m e n t d é f e n d e u r ait fait r e m a r q u e r d a n s ses 

obse rva t i ons à la C o m m i s s i o n q u e la q u e s t i o n du d ro i t des C h y p r i o t e s 

g recs d é p l a c é s à r e n t r e r chez eux devai t ê t r e réso lue d a n s le c a d r e des 

p o u r p a r l e r s i n t e r c o m m u n a u t a i r e s o r g a n i s é s sous les ausp ices d u 

S e c r é t a i r e g é n é r a l des N a t i o n s un ies ( p a r a g r a p h e 16 c i -dessus) , la 

C o m m i s s i o n a e s t i m é q u ' a u c u n p r o g r è s s ignif icat i f n ' ava i t é t é réa l i sé au 

cour s des d e r n i è r e s a n n é e s d a n s la d i scuss ion de q u e s t i o n s te l les q u e la 

l i be r t é d ' i n s t a l l a t i on , l ' i n d e m n i s a t i o n des C h y p r i o t e s g recs p o u r les 

a t t e i n t e s à l eu r d ro i t de p r o p r i é t é ou la r e s t i t u t i o n a u x C h y p r i o t e s g recs 

d e l eu r s b i ens sis d a n s le q u a r t i e r d e V a r o s h a . 

3. Violations alléguées découlant des conditions de vie des Chypriotes grecs dans 

le nord de Chypre 

34. Le g o u v e r n e m e n t r e q u é r a n t a fourni d e s é l é m e n t s à l ' appu i de son 

gr ief selon l eque l les C h y p r i o t e s g recs , d e mo ins en m o i n s n o m b r e u x , 

v ivant d a n s la p é n i n s u l e d u K a r p a s , d a n s le no rd de C h y p r e , sont s o u m i s 

à u n e o p p r e s s i o n c o n s t a n t e qu i s ' ana lyse en u n dén i to ta l d e leurs d ro i t s e t 

u n e n é g a t i o n de l eu r d ign i t é h u m a i n e . O u t r e les m e s u r e s de h a r c è l e m e n t 

e t d ' i n t i m i d a t i o n q u e leur font sub i r les colons tu rcs en t o u t e i m p u n i t é , les 

C h y p r i o t e s g recs enc lavés souffrent de r e s t r i c t i o n s p o r t a n t a t t e i n t e à 

n o m b r e des d r o i t s m a t é r i e l s é n o n c é s d a n s la C o n v e n t i o n . Les i n g é r e n c e s 

q u o t i d i e n n e s d a n s ces d ro i t s n ' on t pu ê t r e r e d r e s s é e s su r le p l an local en 

ra i son de l ' absence de r e c o u r s effectifs d e v a n t les t r i b u n a u x de la 

« R T C N » . D e s r e s t r i c t i o n s du m ê m e o r d r e m a i s mo ins for tes t o u c h e n t la 

p o p u l a t i o n m a r o n i t e ins ta l l ée d a n s la r ég ion d e K o r m a k i t i , d a n s le no rd d e 

C h y p r e . 

35 . Le g o u v e r n e m e n t d é f e n d e u r a af f i rmé d e v a n t la C o m m i s s i o n q u e 

t ous les C h y p r i o t e s grecs v ivant d a n s le no rd de C h y p r e ava i en t accès à d e s 
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r e c o u r s j u d i c i a i r e s effectifs. Il a c e p e n d a n t s o u t e n u q u e le g o u v e r n e m e n t 

r e q u é r a n t d é c o u r a g e a i t a c t i v e m e n t ces p e r s o n n e s d ' e n g a g e r d e s 

p r o c é d u r e s en « R T C N » et q u e les é l é m e n t s d o n t la C o m m i s s i o n 

d i sposa i t n ' é t a y a i e n t n u l l e m e n t les a l l éga t ions f o r m u l é e s . 

36. La C o m m i s s i o n a é tab l i les faits se r a p p o r t a n t aux violat ions en c a u s e 

en se fondan t su r des é l é m e n t s fournis p a r les d e u x g o u v e r n e m e n t s . Il s 'agit 

n o t a m m e n t de déc l a r a t i ons écr i t es é m a n a n t de p e r s o n n e s f rappées p a r les 

res t r i c t ions don t fait é t a t le g o u v e r n e m e n t r e q u é r a n t , d ' a r t ic les d e p res se 

t r a i t a n t de la s i tua t ion d a n s le nord de C h y p r e , de la j u r i s p r u d e n c e des 

t r i b u n a u x de la « R T C N » q u a n t à la d isponibi l i té de recours en « R T C N » , 

de la « législat ion de la R T C N » et de décisions du «Conse i l des Min i s t r e s de 

la R T C N » re la t ives à l ' en t r ée e t à la sor t ie des p e r s o n n e s p a r le pos te de 

con t rô le de L e d r a Pa lace . Elle a é g a l e m e n t pr is en c o m p t e les d o c u m e n t s 

des Na t ions un ies c o n c e r n a n t les condi t ions de vie des C h y p r i o t e s grecs 

enclavés , en pa r t i cu l i e r les r a p p o r t s d 'ac t iv i té du Sec ré t a i r e g é n é r a l de 

l ' O N U d a t é s des 10 d é c e m b r e 1995 et 9 m a r s 1998 relat ifs à l ' é tude 

h u m a n i t a i r e condu i t e par l ' U N F I C Y P en 1994 et 1995 sur les condi t ions de 

vie d e s C h y p r i o t e s g recs d u K a r p a s , d é n o m m é e « r appor t K a r p a s » . 

37. D e su rc ro î t , les d é l é g u é s de la C o m m i s s i o n on t e n t e n d u q u a t o r z e 

t é m o i n s au sujet d e la s i t u a t i o n des C h y p r i o t e s g recs et m a r o n i t e s v ivant 

d a n s le no rd d e C h y p r e . P a r m i eux f igura ien t d e u x p e r s o n n e s é t r o i t e m e n t 

assoc iées à la p r é p a r a t i o n du « r a p p o r t K a r p a s » ainsi q u e des p e r s o n n e s 

c i t ées p a r les d e u x g o u v e r n e m e n t s . Les d é l é g u é s se sont p a r a i l l eu r s 

r e n d u s , les 23 et 24 février 1998, d a n s un c e r t a i n n o m b r e de local i tés du 

nord d e C h y p r e , n o t a m m e n t d e s vi l lages chypr io t e s g recs du K a r p a s , où ils 

on t recuei l l i les d é c l a r a t i o n s de fonc t ionna i r e s et d ' a u t r e s p e r s o n n e s 

r e n c o n t r é e s a u c o u r s de l eu r v is i te . 

38 . La C o m m i s s i o n a cons idé ré q u e le « r a p p o r t K a r p a s » décr iva i t 

fidèlement la s i t u a t i o n d e s p o p u l a t i o n s chypr io t e g r e c q u e et m a r o n i t e 

enc lavées à p e u p r è s à l ' époque d e l ' i n t roduc t ion de la p r é s e n t e r e q u ê t e e t 

q u e les m e s u r e s co r rec t ives r e c o m m a n d é e s p a r l ' U N F I C Y P à la su i t e d e 

l ' é t u d e h u m a n i t a i r e r e f l é t a i en t les beso ins rée l s de ces g r o u p e s face à d e s 

p r a t i q u e s a d m i n i s t r a t i v e s r é e l l e m e n t e n v i g u e u r au m o m e n t des fai ts . B ien 

q u e la C o m m i s s i o n ai t c o n s t a t é u n e a m é l i o r a t i o n n o t a b l e de la s i t u a t i o n 

des p o p u l a t i o n s enc lavées , c o m m e le m o n t r a i e n t les r a p p o r t s d ' ac t iv i té du 

S e c r é t a i r e g é n é r a l des N a t i o n s un ies re la t i fs aux r e c o m m a n d a t i o n s d u 

« r a p p o r t K a r p a s » , u n c e r t a i n n o m b r e d e for tes r e s t r i c t i o n s d e m e u r e . 

Cel les-ci n ' é t a i e n t pas cons ignées d a n s la « l ég i s l a t i on de la R T C N » , m a i s 

p a r t i c i p a i e n t de p r a t i q u e s a d m i n i s t r a t i v e s . 

39. La C o m m i s s i o n a re levé en o u t r e q u e la « R T C N » é t a i t d o t é e d ' u n 

s y s t è m e j u d i c i a i r e o p é r a t i o n n e l access ib le en p r inc ipe a u x C h y p r i o t e s 

g r ec s v ivant d a n s le n o r d d e C h y p r e . Il a p p a r a i s s a i t q u e , d a n s q u e l q u e s 

affai res de t r o u b l e de la possess ion ou d e d o m m a g e s co rpo re l s , d e s 

C h y p r i o t e s g recs ava ien t o b t e n u ga in de c a u s e d e v a n t les j u r i d i c t i o n s 
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civiles et p é n a l e s . Tou te fo i s , vu le peu d 'a f fa i res p o r t é e s en j u s t i c e p a r des 

C h y p r i o t e s g recs v ivant d a n s le no rd de C h y p r e , la C o m m i s s i o n a conclu 

q u e le c a r a c t è r e effectif du s y s t è m e j u d i c i a i r e e n ce qu i les c o n c e r n e 

n ' ava i t pas é t é r é e l l e m e n t mis à l ' ép r euve . 

40. La C o m m i s s i o n a conclu é g a l e m e n t q u e r i en n ' i n d i q u a i t q u e 

l ' a t t r i b u t i o n i r r é g u l i è r e à a u t r u i de b iens a p p a r t e n a n t à des C h y p r i o t e s 

g recs vivant d a n s le N o r d se fût poursu iv ie p e n d a n t la pé r i ode en c a u s e . 

E n r e v a n c h e , elle a e s t i m é é t ab l i e l ' ex i s t ence d ' u n e p r a t i q u e c o n t i n u e de 

la p a r t d e s a u t o r i t é s de la « R T C N » c o n s i s t a n t à a t t r i b u e r à des 

C h y p r i o t e s tu rcs ou à des i m m i g r a n t s les b iens d e C h y p r i o t e s g recs 

d é c é d é s ou a y a n t q u i t t é le no rd de C h y p r e . 

4 1 . En l ' ab sence de p r o c é d u r e d e v a n t les t r i b u n a u x de la « R T C N » , la 

C o m m i s s i o n a n o t é q u e l 'on ne pouvai t pas savoir si les C h y p r i o t e s g recs 

ou m a r o n i t e s v ivan t d a n s le n o r d de C h y p r e é t a i e n t e n fait c o n s i d é r é s 

c o m m e des c i toyens béné f i c i an t de la p r o t e c t i o n de la « C o n s t i t u t i o n d e la 

R T C N » . C e p e n d a n t , il é t a i t se lon elle é tab l i q u e , d a n s la m e s u r e où les 

g r o u p e s c o n c e r n é s se p l a i g n a i e n t de p r a t i q u e s a d m i n i s t r a t i v e s te l les q u e 

des r e s t r i c t i o n s p o r t a n t su r l eu r l ibe r té de c i r cu l a t i on et les v is i tes à l eur 

famil le , e t qu i é t a i e n t fondées s u r des déc is ions du « C o n s e i l des M i n i s t r e s 

de la R T C N » , t o u t e c o n t e s t a t i o n de ces r e s t r i c t i o n s d e v a n t les t r i b u n a u x 

se ra i t va ine p u i s q u e ces décis ions ne se p r ê t a i e n t pas à u n con t rô l e 

jud ic ia i re . 

42 . Bien q u e n ' a y a n t t r ouvé a u c u n é l é m e n t a t t e s t a n t de cas rée l s 

d e d é t e n t i o n de m e m b r e s de la p o p u l a t i o n enc lavée , la C o m m i s s i o n 

é t a i t conva incue qu ' i l é t a i t c l a i r e m e n t p rouvé q u e des r e s t r i c t i o n s 

c o n t i n u a i e n t de s ' a p p l i q u e r a u x C h y p r i o t e s g recs et a u x m a r o n i t e s , en 

dép i t d ' a m é l i o r a t i o n s r é c e n t e s , en ce q u i c o n c e r n e leur l i be r t é de 

c i r cu la t ion e t l eu r s vis i tes à l eu r fami l le . E n o u t r e , elle a n o t é q u ' u n e 

a u t o r i s a t i o n d e sor t i e r e s t a i t n é c e s s a i r e p o u r le t r a n s f e r t vers d e s c e n t r e s 

m é d i c a u x d a n s le Sud, m ê m e si a u c u n e t a x e n ' é t a i t p e r ç u e d a n s les cas 

d ' u r g e n c e . A u c u n e p r e u v e ne vena i t é t a y e r l ' a l l éga t ion selon l aque l l e le 

t r a i t e m e n t des d e m a n d e s d e d é p l a c e m e n t se ra i t d a n s c e r t a i n s cas 

r e t a r d é au poin t d e m e t t r e la s a n t é ou la vie des p a t i e n t s en d a n g e r ; il 

n ' ex i s t a i t pas non plus d ' ind ices a l l an t d a n s le sens d ' u n e p r a t i q u e 

d é l i b é r é e c o n s i s t a n t à d i f férer le t r a i t e m e n t de ces d e m a n d e s . 

4 3 . La C o m m i s s i o n a t e n u p o u r é t ab l i e l ' ex i s tence d e r e s t r i c t i o n s à la 

l ibe r té de c i r cu la t ion des e n f a n t s chypr io t e s g recs et m a r o n i t e s 

f r é q u e n t a n t des écoles d a n s le Sud . A v a n t l ' e n t r é e en v i g u e u r de la 

décis ion du « C o n s e i l des M i n i s t r e s d e la R T C N » du 11 février 1998, ces 

e n f a n t s n ' a v a i e n t pas le d ro i t d e r e n t r e r d é f i n i t i v e m e n t d a n s le N o r d au -

de l à de l ' âge de seize a n s p o u r les g a r ç o n s et d ix -hu i t a n s p o u r les filles. 

L ' âge l imi te de seize a n s é t a i t m a i n t e n u p o u r les C h y p r i o t e s g recs de sexe 

m a s c u l i n . J u s q u ' à cet âge l imi t e , c e r t a i n e s r e s t r i c t i o n s , qu i se son t 

p r o g r e s s i v e m e n t a s soup l i e s , s ' a p p l i q u a i e n t aux vis i tes des é t u d i a n t s à 
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l eu rs p a r e n t s d a n s le N o r d . C e s vis i tes son t tou te fo is e n c o r e a u j o u r d ' h u i 

s o u m i s e s à u n visa e t à un « dro i t d ' e n t r é e » r é d u i t . 

44 . E n m a t i è r e d ' e n s e i g n e m e n t , la C o m m i s s i o n a c o n s t a t é q u e , s'il 

ex is ta i t u n e école p r i m a i r e p o u r les en fan t s des C h y p r i o t e s grecs vivant 

d a n s le nord d e C h y p r e , les é t a b l i s s e m e n t s s econda i r e s fa isa ient dé fau t . L a 

g r a n d e ma jo r i t é des écol iers suivai t l ' e n s e i g n e m e n t s econda i r e d a n s le Sud 

e t les m e s u r e s l im i t an t le r e t o u r d e s en fan t s chypr io tes g recs et m a r o n i t e s 

d a n s le Nord a p r è s la fin de l eu r s é t u d e s ava ien t e n t r a î n é la s é p a r a t i o n de 

n o m b r e u s e s fami l les . De p lus , les m a n u e l s scolai res en u s a g e d a n s l 'école 

p r i m a i r e chypr io te g r e c q u e fa isa ient l 'objet d ' u n e p r o c é d u r e d ' a g r é m e n t 

d a n s le c ad re des m e s u r e s d ' i n s t a u r a t i o n d e la conf iance s u g g é r é e s p a r 

l ' U N F I C Y P . C e t t e p r o c é d u r e é ta i t lourde et un n o m b r e assez élevé 

d ' o u v r a g e s scolai res é t a i t refusé p a r l ' a d m i n i s t r a t i o n chypr io t e t u r q u e . 

45 . H o r m i s les m a n u e l s sco la i res , la C o m m i s s i o n n ' a p a s c o n s t a t é 

d ' a u t r e s r e s t r i c t i ons f r a p p a n t l ' i m p o r t a t i o n , la diffusion ou la d é t e n t i o n 

d ' a u t r e s types de l ivres p e n d a n t la pé r i ode c o n s i d é r é e , ni la diffusion des 

j o u r n a u x pub l iés d a n s la p a r t i e sud . Tou te fo i s , la d i s t r i b u t i o n de la p r e s se 

chyp r io t e g r e c q u e n ' é t a i t pas a s s u r é e r é g u l i è r e m e n t d a n s la rég ion d u 

K a r p a s et il n ' ex i s t a i t pas d e l ia isons pos t a l e s et t é l é p h o n i q u e s d i r e c t e s 

e n t r e les d e u x p a r t i e s de l 'île. La C o m m i s s i o n a n o t é e n o u t r e q u e la 

p o p u l a t i o n enc lavée c a p t a i t la r ad io et la té lévis ion chypr io t e s g r e c q u e s . 

46. La C o m m i s s i o n n ' a t r ouvé de p r e u v e c o n c l u a n t e ni de l ' o u v e r t u r e 

p a r la police d e la « R T C N » d e l e t t r e s d e s t i n é e s à des C h y p r i o t e s g recs ni 

d e la mise su r é cou t e d e l eu r s t é l é p h o n e s . 

47. Q u a n t aux r e s t r i c t i ons a l l éguées à la l i be r t é de cu l t e , la 

C o m m i s s i o n a no t é q u e , p o u r les C h y p r i o t e s g r ec s , le p r inc ipa l p r o b l è m e 

à cet é g a r d p rovena i t de ce q u ' u n seul p r ê t r e officiait d a n s t o u t e la r ég ion 

d u K a r p a s et q u e les a u t o r i t é s chyp r io t e s t u r q u e s n ' é t a i e n t pas favorables 

à la n o m i n a t i o n d ' a u t r e s p r ê t r e s v e n a n t du Sud . Les d é l é g u é s de la 

C o m m i s s i o n n ' o n t pu d é t e r m i n e r , lors de leur visi te d a n s le K a r p a s , si les 

C h y p r i o t e s g recs d e c e t t e zone é t a i e n t l ibres de se r e n d r e q u a n d ils le 

v o u l a i e n t au m o n a s t è r e Apos to lus A n d r e a s . Il s e m b l e r a i t q u ' a u m o m e n t 

d e s g r a n d e s fê tes r e l ig ieuses (c ' es t -à -d i re t ro is fois p a r a n ) , le m o n a s t è r e 

soit é g a l e m e n t ouve r t aux C h y p r i o t e s g recs du Sud . 

48 . E n ce qu i c o n c e r n e les r e s t r i c t i o n s a l l éguées à la l i be r t é 

d ' a s soc ia t ion d e la p o p u l a t i o n enc lavée , la C o m m i s s i o n a re levé q u e la loi 

p e r t i n e n t e de la « R T C N » su r les a s soc ia t ions ne t r a i t a i t q u e de la 

fonda t ion d ' a s soc ia t ions p a r des C h y p r i o t e s t u r c s . 

4. Violations alléguées des droits des Chypriotes turcs et de la communauté 

tsigane chypriote turque installés dans le nord de Chypre 

49. Le g o u v e r n e m e n t r e q u é r a n t a s o u t e n u d e v a n t la C o m m i s s i o n q u e 

les C h y p r i o t e s t u r c s vivant d a n s le no rd de C h y p r e , n o t a m m e n t les 
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d i s s iden t s po l i t i ques et les m e m b r e s de la c o m m u n a u t é t s i g a n e , é t a i e n t 

v i c t imes d ' u n e p r a t i q u e a d m i n i s t r a t i v e de v io la t ion des d ro i t s é n o n c é s 

d a n s la C o n v e n t i o n . Il a a f f i rmé , p r e u v e s à l ' appu i , q u e ces g r o u p e s 

fa i sa ien t l 'objet d ' a r r e s t a t i o n s et de d é t e n t i o n s a r b i t r a i r e s , d e f au t e s 

pol ic iè res , d e d i s c r i m i n a t i o n e t d e m a u v a i s t r a i t e m e n t s e t de d ive r se s 

i n g é r e n c e s d a n s d ' a u t r e s d ro i t s g a r a n t i s p a r la C o n v e n t i o n , c o m m e les 

d ro i t s à un p rocès é q u i t a b l e , au r e spec t d e la vie pr ivée et fami l ia le , à la 

l i be r t é d ' exp re s s ion , à la l i be r t é d ' a s soc ia t ion , a u r e spec t des b iens et à 

l ' i n s t ruc t ion . 

50. Le g o u v e r n e m e n t d é f e n d e u r a s o u t e n u en s u b s t a n c e q u e les 

a l l éga t ions p r é c i t é e s n ' é t a i e n t c o r r o b o r é e s p a r a u c u n e p r e u v e e t q u e la 

« R T C N » offrait des r e c o u r s effectifs a u x p e r s o n n e s lésées . 

5 1 . L a C o m m i s s i o n a e n q u ê t é s u r les a l l é g a t i o n s d u g o u v e r n e m e n t 

requérant en se fondan t p r i n c i p a l e m e n t s u r les d é p o s i t i o n s o r a l e s d e 

t re ize t é m o i n s i n t e r r o g é s p a r ses d é l é g u é s a u sujet de la s i t u a t i o n d e s 

C h y p r i o t e s t u r c s et des T s i g a n e s vivant d a n s le n o r d de C h y p r e . C e s 

t é m o i n s ava ien t é t é ci tés p a r les d e u x p a r t i e s . Les d é l é g u é s on t recuei l l i 

l eu r t é m o i g n a g e à S t r a s b o u r g , C h y p r e et L o n d r e s e n t r e n o v e m b r e 1997 

et avril 1998. 

52. La C o m m i s s i o n a obse rvé des r iva l i tés et confli ts sociaux e n t r e les 

C h y p r i o t e s t u r c s d ' o r i g ine e t les i m m i g r a n t s t u r c s q u i c o n t i n u a i e n t 

d 'a f f luer en g r a n d n o m b r e . C e r t a i n s des C h y p r i o t e s t u r c s d ' o r ig ine , a insi 

q u e les g r o u p e s po l i t i ques e t m é d i a s qu i les r e p r é s e n t a i e n t , n ' a c c e p t a i e n t 

pas la po l i t ique d ' i n t é g r a t i o n to t a l e des colons p r ô n é e p a r la « R T C N » . 

53 . En o u t r e , a lors q u e l ' é m i g r a t i o n à p a r t i r de la « R T C N » t e n a i t p o u r 

u n e b o n n e p a r t à des ra i sons é c o n o m i q u e s , on ne s a u r a i t exc lu re q u e d e s 

C h y p r i o t e s t u r c s a ien t fui c e t t e r ég ion p a r c r a i n t e d e p e r s é c u t i o n s 

po l i t i ques . La C o m m i s s i o n n ' a a p e r ç u a u c u n e ra i son d e m e t t r e en d o u t e 

les a f f i rma t ions d e s t é m o i n s se lon l e sque l l e s , d a n s u n pe t i t n o m b r e d e cas , 

la police de la « R T C N » n ' ava i t pas e x a m i n é les p l a i n t e s d ' o p p o s a n t s 

po l i t i ques p o u r h a r c è l e m e n t ou d i s c r i m i n a t i o n de la p a r t de g r o u p e s de 

p a r t i c u l i e r s . Tou te fo i s , elle a conc lu qu ' i l n ' ava i t pas é t é é t ab l i au -de l à d e 

t o u t d o u t e r a i s o n n a b l e qu ' i l ex i s ta i t en fait u n e p r a t i q u e a d m i n i s t r a t i v e 

s y s t é m a t i q u e de la p a r t des a u t o r i t é s de la « R T C N » , d o n t les t r i b u n a u x , 

c o n s i s t a n t à r e fuse r t o u t e p r o t e c t i o n a u x o p p o s a n t s po l i t i ques aux p a r t i s 

au pouvoir . P o u r ce qu i est de l ' a l l éga t ion d u g o u v e r n e m e n t r e q u é r a n t 

se lon l aque l l e les a u t o r i t é s e l l e s - m ê m e s p a r t i c i p a i e n t a u h a r c è l e m e n t 

d ' o p p o s a n t s po l i t i ques , la C o m m i s s i o n n ' a pas d isposé de s u f f i s a m m e n t 

de préc is ions su r les i nc iden t s d é n o n c é s ( p a r e x e m p l e la d i spe r s ion d e 

m a n i f e s t a t i o n s , des d é t e n t i o n s de c o u r t e d u r é e ) p o u r lui p e r m e t t r e 

d ' a p p r é c i e r le c a r a c t è r e jus t i f i é ou non des ac t e s c r i t i q u é s . La 

C o m m i s s i o n a no té q u ' e n tou t é t a t de c a u s e il n ' a p p a r a i s s a i t pas q u e les 

p e r s o n n e s se p r é t e n d a n t v i c t imes d ' u n e a r r e s t a t i o n ou d ' u n e d é t e n t i o n 

a r b i t r a i r e s a i e n t eu r e c o u r s à Yhabeas corpus. 
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54. C o n c e r n a n t les a l l éga t i ons de d i s c r i m i n a t i o n et de t r a i t e m e n t s 

a r b i t r a i r e s à l ' éga rd de m e m b r e s d e la c o m m u n a u t é t s i g a n e chypr io t e 

t u r q u e , la C o m m i s s i o n a c o n s t a t é q u e les r e cou r s j u d i c i a i r e s n ' a v a i e n t 

a p p a r e m m e n t p a s é t é e x e r c é s à la s u i t e d ' i n c i d e n t s p a r t i c u l i è r e m e n t 

g r a v e s c o m m e la d e s t r u c t i o n d e c a b a n e s p r è s de M o r p h o u e t le refus de 

c o m p a g n i e s a é r i e n n e s d ' a c h e m i n e r a u R o y a u m e - U n i des T s i g a n e s s a n s 

visa. 

55 . Enfin, la C o m m i s s i o n a conclu qu ' e l l e ne d i sposa i t d ' a u c u n e 

p r e u v e m o n t r a n t q u e des civils chyp r io t e s t u r c s ava i en t é t é t r a d u i t s 

d e v a n t des t r i b u n a u x mi l i t a i r e s p e n d a n t la pé r i ode en c a u s e . P a r a i l l eu r s , 

s ' a p p u y a n t s u r les é l é m e n t s en sa possess ion , la C o m m i s s i o n a c o n s i d é r é 

qu ' i l n ' é t a i t pas é t ab l i qu ' i l y avai t eu p e n d a n t la pé r i ode e x a m i n é e 

u n e i n t e r d i c t i o n officielle f r a p p a n t la diffusion d e j o u r n a u x e n l a n g u e 

g r e c q u e d a n s le no rd de C h y p r e ou des m e s u r e s e m p ê c h a n t la c r é a t i o n 

d ' a s soc i a t i ons b i c o m m u n a u t a i r e s . S ' ag i s san t d u refus a l l égué d e s 

a u t o r i t é s d e la « R T C N » d ' a u t o r i s e r les C h y p r i o t e s t u r c s à r e n t r e r chez 

eux d a n s le sud de C h y p r e , la C o m m i s s i o n a no t é q u ' a u c u n cas d e ce 

g e n r e ne lui avai t é t é s igna lé p o u r la p é r i o d e à l ' é t u d e . 

E N D R O I T 

I. Q U E S T I O N S P R É L I M I N A I R E S 

56 . La C o u r re lève q u e le g o u v e r n e m e n t d é f e n d e u r a sou levé d e v a n t la 

C o m m i s s i o n p l u s i e u r s e x c e p t i o n s d ' i r r ecevab i l i t é de la r e q u ê t e . L o r s q u e 

la C o m m i s s i o n a p r o c é d é à l ' e x a m e n d e la r ecevab i l i t é , elle a c lassé ces 

excep t i ons d e la m a n i è r e s u i v a n t e : 1. d é f a u t a l l égué de j u r i d i c t i o n et de 

r e s p o n s a b i l i t é de l 'E ta t d é f e n d e u r q u a n t a u x ac t e s d é n o n c é s ; 2. i d e n t i t é 

a l l é g u é e de la p r é s e n t e r e q u ê t e et de cel les p r é c é d e m m e n t i n t r o d u i t e s p a r 

le g o u v e r n e m e n t r e q u é r a n t ; 3. a b u s a l l égué de p r o c é d u r e de la p a r t du 

g o u v e r n e m e n t r e q u é r a n t ; 4 . a l l éga t ion re la t ive à un c o m p r o m i s spécia l 

e n t r e les g o u v e r n e m e n t s respec t i f s en vue de r é g l e r le d i f férend p a r 

d ' a u t r e s p r o c é d u r e s i n t e r n a t i o n a l e s ; 5 . a l l é g a t i o n d e n o n - é p u i s e m e n t d e s 

r ecou r s i n t e r n e s d e la p a r t d e s p e r s o n n e s lésées c o n c e r n é e s p a r la 

r e q u ê t e ; e t 6. a l l éga t ion d e n o n - r e s p e c t d u dé la i de six mois de la p a r t d u 

g o u v e r n e m e n t r e q u é r a n t . 

57. La C o u r n o t e en o u t r e q u e , d a n s sa décis ion s u r la recevab i l i t é d u 

28 juin 1996, la C o m m i s s i o n a r e j e t é les excep t i ons f iguran t a u x po in t s 3 

e t 4 et déc idé d e j o i n d r e au fond cel les c i t ées a u x a u t r e s po in t s . 

5 8 . La C o u r obse rve q u e les e x c e p t i o n s i nvoquées p a r la T u r q u i e 

d e v a n t la C o m m i s s i o n ne lui on t pas é t é s o u m i s e s p o u r e x a m e n , le 

g o u v e r n e m e n t d é f e n d e u r n ' a y a n t pas p a r t i c i p é à la p r o c é d u r e éc r i t e e t 

o ra le d e v a n t elle ( p a r a g r a p h e s 11-12 c i -dessus ) . Bien q u e l ' a r t ic le 55 de 
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son r è g l e m e n t lui p e r m e t t e d a n s ces cond i t i ons de r e fuse r de s t a t u e r su r 

les excep t ions d ' i r r ecevab i l i t é é m a n a n t du g o u v e r n e m e n t d é f e n d e u r , la 

C o u r j u g e m a l g r é tout a p p r o p r i é de les é t u d i e r à t i t r e de q u e s t i o n s 

p r é l i m i n a i r e s . A ce t é g a r d , el le re lève q u e le g o u v e r n e m e n t r e q u é r a n t a 

c o n s a c r é u n e p a r t i m p o r t a n t e d e son m é m o i r e et de sa p la ido i r i e à ces 

q u e s t i o n s a insi q u ' à l eur r a p p o r t avec le fond des d iverses a l l éga t i ons . 

Q u e s t i o n s r é s e r v é e s p a r la C o m m i s s i o n p o u r ê t r e j o i n t e s a u f o n d 

/ . Locus s t a n d i du gouvernement requérant 

59. Lors d e la p r o c é d u r e d e v a n t la C o m m i s s i o n , le g o u v e r n e m e n t 

d é f e n d e u r a af f i rmé q u e le g o u v e r n e m e n t r e q u é r a n t n ' é ta i t pas le 

g o u v e r n e m e n t l ég i t ime d e la R é p u b l i q u e d e C h y p r e . Le qua l i f i an t 

« d ' a d m i n i s t r a t i o n chypr io t e g r e c q u e » , il s o u t e n a i t q u e le g o u v e r n e m e n t 

r e q u é r a n t n ' ava i t pas q u a l i t é p o u r s o u m e t t r e la r e q u ê t e à l ' é t u d e . 

60. Le g o u v e r n e m e n t r e q u é r a n t a ré fu té cet a r g u m e n t en se fondan t 

n o t a m m e n t s u r les conc lus ions d e la C o u r d a n s l ' a r r ê t Loizidou c. Turquie 

( excep t i ons p r é l i m i n a i r e s ) du 23 m a r s 1995, sér ie A n" 310, et su r la 

r é a c t i o n de la c o m m u n a u t é i n t e r n a t i o n a l e à l ' égard de la p r o c l a m a t i o n 

d e la « R T C N » en 1983, en pa r t i cu l i e r les d e u x r é so lu t ions du Conse i l de 

s é c u r i t é des N a t i o n s un ies et cel le a d o p t é e p a r le C o m i t é des M i n i s t r e s du 

Conse i l de l 'Eu rope pour c o n d a m n e r c e t t e in i t ia t ive en t e r m e s on ne p e u t 

plus v i g o u r e u x ( p a r a g r a p h e 14 c i -dessus ) . 

0 1 . A l ' i n s t a r d e la C o m m i s s i o n , la C o u r j u g e imposs ib le d ' a d m e t t r e 

ce t a r g u m e n t . D a n s le d ro i t fil de son a r r ê t Loizidou ( fond) (p r éc i t é ) , elle 

cons idè re qu ' i l r e s so r t c l a i r e m e n t de la p r a t i q u e i n t e r n a t i o n a l e et d e s 

c o n d a m n a t i o n s e x p r i m é e s d a n s les r é s o l u t i o n s du Conse i l de s écu r i t é d e s 

N a t i o n s un ies et d u C o m i t é des M i n i s t r e s d u Conse i l d e l 'Eu rope q u e la 

c o m m u n a u t é i n t e r n a t i o n a l e ne r e c o n n a î t p a s la « R T C N » c o m m e u n E t a t 

au r e g a r d du dro i t i n t e r n a t i o n a l . La C o u r r é i t è r e la conclus ion à l aque l l e 

elle est p a r v e n u e d a n s son a r r ê t Loizidou (fond) : la R é p u b l i q u e de C h y p r e 

d e m e u r e l ' u n i q u e g o u v e r n e m e n t l ég i t ime de C h y p r e , ra i son pour l aque l le 

son locus standi de g o u v e r n e m e n t d ' u n e H a u t e P a r t i e c o n t r a c t a n t e à la 

C o n v e n t i o n n e p r ê t e à a u c u n d o u t e (ibidem, p . 2 2 3 1 , § 44 , e t a r r ê t Loizidou 

( excep t ions p r é l i m i n a i r e s ) p r éc i t é , p. 18, § 40 ) . 

62. La C o u r conc lu t q u e le g o u v e r n e m e n t r e q u é r a n t a q u a l i t é p o u r 

s o u m e t t r e en v e r t u de l ' anc ien a r t ic le 24 (ar t ic le 33 ac tue l ) de la 

C o n v e n t i o n u n e r e q u ê t e d i r i g é e c o n t r e l 'E ta t d é f e n d e u r . 

2. Intérêt juridique du gouvernement requérant 

6 3 . D e v a n t la C o m m i s s i o n , le g o u v e r n e m e n t d é f e n d e u r a fait valoir 

q u e les R é s o l u t i o n s D H (79) 1 e t D H (92) 12 a d o p t é e s p a r le C o m i t é des 
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M i n i s t r e s au sujet d e s p r é c é d e n t e s r e q u ê t e s i n t e r é t a t i q u e s ( p a r a g r a p h e 17 

c i -dessus) a v a i e n t force d e chose j u g é e q u a n t a u x gr iefs soulevés d a n s la 

p r é s e n t e r e q u ê t e q u i , se lon lui, se ra i t en s u b s t a n c e i d e n t i q u e à cel les s u r 

l e sque l l e s le C o m i t é des M i n i s t r e s avai t s t a t u é au m o y e n d e s d i t e s 

r é so lu t i ons . 

64. Le g o u v e r n e m e n t r e q u é r a n t a r é p l i q u é q u ' a u c u n e des r é so lu t ions 

en q u e s t i o n n ' e m p ê c h a i t la C o u r d e c o n n a î t r e des griefs f o r m u l é s d a n s la 

r e q u ê t e à l ' é t u d e . En p r e m i e r l ieu, le C o m i t é des M i n i s t r e s n ' a j a m a i s pr is 

de déc is ion formel le q u a n t a u x conc lus ions figurant d a n s les d e u x 

r a p p o r t s é tab l i s p a r la C o m m i s s i o n au t i t r e de l ' anc ien a r t i c le 3 1 . E n 

second l ieu, il y a l ieu d e d i s t i n g u e r d e s p r é c é d e n t e s la r e q u ê t e d o n t la 

C o u r est à p r é s e n t saisie ca r elle expose d e nouvel les v io la t ions d e la 

C o n v e n t i o n et des griefs su r l e sque l s la C o m m i s s i o n n ' a pas émis de 

conclus ion déf in i t ive d a n s ses r a p p o r t s a n t é r i e u r s , e t , en o u t r e , r epose 

e s s e n t i e l l e m e n t s u r la no t ion d e v io la t ion c o n t i n u e des d ro i t s g a r a n t i s 

p a r la C o n v e n t i o n . 

65 . La C o m m i s s i o n a souscr i t au r a i s o n n e m e n t du g o u v e r n e m e n t 

r e q u é r a n t et r e j e t é l ' excep t ion invoquée p a r le g o u v e r n e m e n t d é f e n d e u r 

en la m a t i è r e . 

66 . L a C o u r , à l ' i n s t a r d e la C o m m i s s i o n , r e c o n n a î t la force d u 

r a i s o n n e m e n t du g o u v e r n e m e n t r e q u é r a n t . Elle a jou te qu ' i l s 'agi t de la 

p r e m i è r e fois q u ' e l l e se t r ouve sais ie d e s griefs invoqués p a r le 

g o u v e r n e m e n t r e q u é r a n t d a n s le c a d r e d ' u n e r e q u ê t e i n t e r é t a t i q u e , 

é t a n t d o n n é q u e ni les p a r t i e s ni la C o m m i s s i o n n ' a v a i e n t eu la facul té de 

lui d é f é r e r les p r é c é d e n t e s r e q u ê t e s en v e r t u d e l ' anc ien a r t ic le 45 d e la 

C o n v e n t i o n c o m b i n é avec l ' anc ien a r t i c l e 48 d e celle-ci. Elle obse rve à ce t 

é g a r d q u e la T u r q u i e n ' a r e c o n n u la j u r i d i c t i o n ob l iga to i r e de la C o u r 

q u ' a v e c sa d é c l a r a t i o n du 22 j a n v i e r 1990 (Mitap et Müftüoglu c. Turquie, 

a r r ê t d u 25 m a r s \996, Recueil 1996-11, p . 408 , § 17). 

67. Sans p r é j u g e r la q u e s t i o n de savoir si, et d a n s que l l e s cond i t i ons , 

la C o u r a c o m p é t e n c e p o u r e x a m i n e r u n e affaire ayan t fait l 'objet 

d ' u n e déc is ion p r i se pa r le C o m i t é d e s M i n i s t r e s au t i t r e de l ' anc ien 

a r t i c l e 32 de la C o n v e n t i o n , il y a lieu d e n o t e r q u ' e n ce qu i c o n c e r n e les 

p r é c é d e n t e s r e q u ê t e s i n t e r é t a t i q u e s , ni la R é s o l u t i o n D H (79) 1 ni la 

R é s o l u t i o n D H (92) 12 n ' on t d é b o u c h é su r u n e « d é c i s i o n » au sens d u 

p a r a g r a p h e 1 de l 'a r t ic le 32 , c o m m e ce la r e s so r t c l a i r e m e n t du libellé de 

ces t e x t e s . D e fait, il faut en o u t r e r e l eve r q u e , d a n s les o b s e r v a t i o n s qu ' i l 

a p r é s e n t é e s à l ' appu i de ses e x c e p t i o n s p r é l i m i n a i r e s en l 'affaire Loizidou, 

le g o u v e r n e m e n t d é f e n d e u r a a d m i s q u e le C o m i t é des M i n i s t r e s n ' ava i t 

p a s e n t é r i n é les conc lus ions d e la C o m m i s s i o n d a n s les p r é c é d e n t e s 

affai res i n t e r é t a t i q u e s ( a r r ê t Loizidou ( excep t i ons p r é l i m i n a i r e s ) p r é c i t é , 

pp . 21-22, § 56) . 

68 . L a C o u r conc lu t d è s lors q u e le g o u v e r n e m e n t r e q u é r a n t a u n 

i n t é r ê t j u r i d i q u e l ég i t ime à ce q u ' e l l e s t a t u e s u r le fond de la r e q u ê t e . 
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3. Responsabilité de l'Etat défendeur pour les violations alléguées au titre de la 

Convention 

69. Le g o u v e r n e m e n t d é f e n d e u r a c o n t e s t é la r e sponsab i l i t é de la 

T u r q u i e au r e g a r d d e la C o n v e n t i o n q u a n t a u x a l l éga t ions fo rmulées d a n s 

la r e q u ê t e . D a n s ses obse rva t ions à la C o m m i s s i o n , il af f i rmai t q u e les 

ac tes et omiss ions d é n o n c é s é t a i e n t exc lu s ivemen t i m p u t a b l e s à la 

« R é p u b l i q u e t u r q u e de C h y p r e - N o r d » ( « R T C N » ) , à savoir un Ktat 

i n d é p e n d a n t , i n s t a u r é p a r la c o m m u n a u t é chypr io t e t u r q u e en 

app l ica t ion d e son droi t à l ' a u t o d é t e r m i n a t i o n , qui ex e r ce u n e a u t o r i t é e t 

un con t rô le exclusifs sur le t e r r i t o i r e se t r o u v a n t au nord d e la zone t a m p o n 

des N a t i o n s un ie s . A cet é g a r d , le g o u v e r n e m e n t d é f e n d e u r a déc l a r é q u e , 

d a n s les a r r ê t s Loizidou ( excep t ions p r é l i m i n a i r e s et fond) , la C o u r avai t 

fait e r r e u r en conc luan t q u e la « R T C N » é ta i t u n e a d m i n i s t r a t i o n locale 

s u b o r d o n n é e don t les ac tes et omiss ions e n g a g e a i e n t la r e sponsab i l i t é de 

la T u r q u i e a u t i t r e de l 'a r t ic le 1 de la C o n v e n t i o n . 

70. C o m m e il l 'a fait d e v a n t la C o m m i s s i o n , le g o u v e r n e m e n t 

r e q u é r a n t s o u t i e n t d e v a n t la C o u r q u e la « R T C N » est u n e e n t i t é 

i l lég i t ime a u r e g a r d du dro i t i n t e r n a t i o n a l c a r elle doi t son ex i s t ence à 

l ' invasion i l légale de la p a r t i e nord de C h y p r e p a r l 'E ta t d é f e n d e u r en 

1974, p a r t i e qu ' i l c o n t i n u e d e p u i s lors d ' occupe r i l l é g a l e m e n t . La 

c r é a t i o n d e la « R T C N » , q u e l 'E ta t d é f e n d e u r a p r o c l a m é e en 1983 afin 

d e r en fo rce r la division d e C h y p r e , a é t é c o n d a m n é e en t e r m e s 

é n e r g i q u e s p a r la c o m m u n a u t é i n t e r n a t i o n a l e , c o m m e le m o n t r e n t les 

Réso lu t i ons 541 (1983) et 550 (1984) a d o p t é e s p a r le Conse i l de s é c u r i t é 

des N a t i o n s un ies et la R é s o l u t i o n du C o m i t é des M i n i s t r e s du Conse i l de 

l ' E u r o p e d u 24 n o v e m b r e 1983 ( p a r a g r a p h e 14 c i -dessus ) . 

71 . Le g o u v e r n e m e n t r e q u é r a n t sou l igne q u e , m ê m e si le d ro i t 

i n t e r n a t i o n a l ne r e c o n n a î t à la T u r q u i e a u c u n t i t r e à l ' éga rd d e la p a r t i e 

no rd de C h y p r e , la T u r q u i e est bien j u r i d i q u e m e n t r e s p o n s a b l e de c e t t e 

r ég ion a u r e g a r d d e la C o n v e n t i o n , é t a n t d o n n é le c o n t r ô l e m i l i t a i r e e t 

é c o n o m i q u e g lobal qu ' e l l e y e x e r c e . Il veu t p o u r p r e u v e d e ce c o n t r ô l e , 

non s e u l e m e n t g lobal ma i s auss i exclusi f su r la zone o c c u p é e , le pouvoir 

i n c o n t e s t a b l e q u ' a la T u r q u i e de d i c t e r le cour s d e s é v é n e m e n t s d a n s la 

zone o c c u p é e . Se lon lui , u n E t a t p a r t i e à la C o n v e n t i o n ne s a u r a i t se 

s o u s t r a i r e à sa r e sponsab i l i t é q u a n t a u x v io la t ions de la C o n v e n t i o n , et 

d ' a i l l eu r s du dro i t i n t e r n a t i o n a l en g é n é r a l , en d é l é g u a n t ses pouvoi rs à 

u n e a d m i n i s t r a t i o n s u b o r d o n n é e et i l légale . C o m p t e t e n u d e la s i t u a t i o n 

r é g n a n t a c t u e l l e m e n t d a n s le no rd d e C h y p r e , t o u t e a u t r e conc lus ion 

e n t r a î n e r a i t u n e g rave l acune d a n s le s y s t è m e de p r o t e c t i o n des d r o i t s de 

l ' h o m m e et , de su rc ro î t , p r ive ra i t le s y s t è m e de la C o n v e n t i o n de t o u t e 

efficacité d a n s c e t t e r ég ion . 

72. Le g o u v e r n e m e n t r e q u é r a n t p r ie la C o u r d e d i r e , à l ' i n s ta r d e la 

C o m m i s s i o n , q u e les a r r ê t s Loizidou ( excep t ions p r é l i m i n a i r e s et fond) 
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m e t t e n t en échec les a r g u m e n t s du g o u v e r n e m e n t d é f e n d e u r pu i squ ' i l s 

c o n f i r m e n t q u e , t a n t q u e la R é p u b l i q u e d e C h y p r e es t i l l é g a l e m e n t 

pr ivée de sa j u r i d i c t i o n l ég i t ime su r le nord de C h y p r e , c 'es t la T u r q u i e 

qu i exe rce s u r c e t t e rég ion la « j u r i d i c t i o n » , a u sens d e l 'a r t ic le 1 de la 

C o n v e n t i o n , et qu i est en c o n s é q u e n c e r e s p o n s a b l e des v io la t ions de la 

C o n v e n t i o n qu i y sont c o m m i s e s . 

73. Le g o u v e r n e m e n t r e q u é r a n t d e m a n d e e n o u t r e à la C o u r d e d i r e 

q u e l 'E ta t d é f e n d e u r est r e s p o n s a b l e au t i t r e d e la C o n v e n t i o n non 

s e u l e m e n t d e s ac t e s et omiss ions d e s a u t o r i t é s p u b l i q u e s en place d a n s la 

« R T C N » , m a i s é g a l e m e n t de ceux des p a r t i c u l i e r s . En a n t i c i p a n t su r les 

a r g u m e n t s p lus dé t a i l l é s qu ' i l a s o u m i s s u r le fond, le g o u v e r n e m e n t 

r e q u é r a n t a f f i rme d ' o r e s e t dé j à q u e les C h y p r i o t e s g r ec s v ivan t d a n s le 

nord de C h y p r e son t en b u t t e à d e s ac t e s de h a r c è l e m e n t rac ia l de la p a r t 

des colons t u r c s avec la conn ivence et au su des a u t o r i t é s de la « R T C N » , la 

T u r q u i e é t a n t r e s p o n s a b l e des ac t e s de celle-ci . 

74. La C o m m i s s i o n a r e j e t é les a r g u m e n t s du g o u v e r n e m e n t 

d é f e n d e u r . S ' a p p u y a n t n o t a m m e n t su r le p a r a g r a p h e 56 (pp . 2235-2236) 

d e l ' a r r ê t Loizidou ( fond) , elle a conclu qu ' i l fallait d é s o r m a i s c o n s i d é r e r 

q u e la r e s p o n s a b i l i t é de la T u r q u i e au t i t r e de la C o n v e n t i o n é t a i t 

e n g a g é e p o u r tous les ac t e s de la « R T C N » et s ' app l iqua i t à l ' en semble 

des griefs fo rmulés d a n s la p r é s e n t e r e q u ê t e , q u e ceux-ci se r a p p o r t e n t à 

d e s ac t e s ou omis s ions des a u t o r i t é s t u r q u e s ou des a u t o r i t é s chypr io t e s 

t u r q u e s . 

75. La C o u r r a p p e l l e q u e , clans l 'affaire Loizidou, l 'E ta t d é f e n d e u r a nié 

avoir j u r i d i c t i o n su r le nord de C h y p r e et invoqué à l ' appu i de c e t t e t h è s e 

d e s a r g u m e n t s s e m b l a b l e s à ceux exposés d e v a n t la C o m m i s s i o n e n 

l ' e spèce . D a n s l ' a r r ê t Loizidou ( fond) , la C o u r a re je té ces a r g u m e n t s en 

i n v o q u a n t les p r inc ipes d ' i m p u t a b i l i t é é l a b o r é s d a n s son a r r ê t a n t é r i e u r 

r e l a t i f a u x e x c e p t i o n s d ' i r r ecevab i l i t é sou levées à t i t r e p r é l i m i n a i r e p a r 

l 'E ta t d é f e n d e u r . 

76. P lus p r é c i s é m e n t , la C o u r a d é c l a r é d a n s l ' a r r ê t Loizidou ( fond) 

p r é c i t é , pp . 2234-2236, au sujet d e la s i t u a t i o n difficile d e la r e q u é r a n t e 

en c e t t e affaire : 

« 5 2 . Q u a n t à la q u e s t i o n de l ' i m p u t a b i l i t é , la C o u r rappe l l e d 'abord q u e d a n s s o n 

arrêt Lo iz idou (exceptions préliminaires) préc i t é (pp. 2 3 - 2 4 , § 6 2 ) , e l le a s o u l i g n é q u e , 

s e l o n sa j u r i s p r u d e n c e c o n s t a n t e , la no t ion d e « j u r i d i c t i o n » a u s e n s d e l 'article 1 d e la 

C o n v e n t i o n n e se c irconscri t pas au terr i to ire n a t i o n a l d e s H a u t e s P a r t i e s c o n t r a c t a n t e s . 

La r e s p o n s a b i l i t é d e c e s d e r n i è r e s p e u t d o n c e n t r e r e n j e u à ra i son d ' a c t e s o u 

d ' o m i s s i o n s é m a n a n t d e leurs o r g a n e s et d é p l o y a n t leurs e f fe t s e n d e h o r s d e l eur 

terr i to ire . C o n f o r m é m e n t a u x p r i n c i p e s p e r t i n e n t s de droit i n t e r n a t i o n a l r é g i s s a n t 

la r e s p o n s a b i l i t é d e l 'Etal , la C o u r a dit — ce qui revêt un i n t é r ê t part i cu l i er e n 

l 'occurrence - qu'une Par t i e c o n t r a c t a n t e p e u t é g a l e m e n t voir e n g a g e r sa 

r e s p o n s a b i l i t é l o r s q u e , par su i t e d 'une ac t ion mi l i t a i re — l éga le o u n o n - e l le e x e r c e e n 

p r a t i q u e le c o n t r ô l e sur u n e z o n e s i t u é e e n d e h o r s de s o n terr i to ire n a t i o n a l . 

L 'ob l igat ion d 'as surer , d a n s u n e t e l l e rég ion , le r e s p e c t d e s dro i t s et l i b e r l é s g a r a n t i s 
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par la C o n v e n t i o n d é c o u l e du l'ait de ce c o n t r ô l e , qu'i l s ' e x e r c e d i r e c t e m e n t , par 

l ' i n t e r m é d i a i r e d e s forces a r m é e s d e l 'Etat c o n c e r n é o u par le b ia is d 'une 

a d m i n i s t r a t i o n locale s u b o r d o n n é e (...) 

(...) 

54. Il e s t i m p o r t a n t pour l ' appréc ia t ion par la C o u r du p r o b l è m e de l ' imputab i l i t é 

q u e le g o u v e r n e m e n t turc ait r e c o n n u q u e la p e r t e , par la r e q u é r a n t e , de la m a î t r i s e de 

sa p r o p r i é t é prov ient de l ' occupat ion de la part i e s e p t e n t r i o n a l e d e C h y p r e par les 

t r o u p e s t u r q u e s et l ' é t a b l i s s e m e n t d e la « R T C N » d a n s c e t t e r ég ion (...) D ' a i l l e u r s , les 

t r o u p e s t u r q u e s ont s a n s c o n t r e d i t e m p ê c h é l ' i n t é r e s s é e à p l u s i e u r s repr i se s d ' a c c é d e r à 

sa propr ié t é (...) 

P e n d a n t t o u t e la p r o c é d u r e , le g o u v e r n e m e n t turc a p o u r t a n t n ié q u e les fa i ts 

d é n o n c é s engagent la r e s p o n s a b i l i t é de l ' E t a t ; il a a f f i rmé q u e s e s forces a r m é e s 

a g i s s e n t e x c l u s i v e m e n t e n c o o p é r a t i o n avec l e s a u t o r i t é s p r é t e n d u m e n t i n d é p e n d a n t e s 

et a u t o n o m e s d e la « R T C N » et pour leur c o m p t e . 

(...) 

56. (...) 

Il ne s ' i m p o s e p a s d e d é t e r m i n e r si, c o m m e la r e q u é r a n t e et le g o u v e r n e m e n t cypr io te 

l 'avancent , la T u r q u i e e x e r c e en réa l i t é d a n s le dé ta i l un c o n t r ô l e sur la po l i t ique et les 

a c t i o n s d e s a u t o r i t é s de la « R T C N » . Le g r a n d n o m b r e d e s o l d a t s par t i c ipant à d e s 

m i s s i o n s ac t ive s d a n s le nord d e C h y p r e (...) a t t e s t e q u e l ' a r m é e t u r q u e e x e r c e e n 

p r a t i q u e un c o n t r ô l e g lobal sur c e t t e part ie de l'île. D ' a p r è s le c r i t ère p e r t i n e n t et d a n s 

les c i r c o n s t a n c e s d e la c a u s e , ce c o n t r ô l e e n g a g e sa r e s p o n s a b i l i t é à raison de la po l i t ique 

et d e s a c t i o n s d e la « R T C N » (. . .) . Les p e r s o n n e s t o u c h é e s par c e t t e po l i t ique o u c e s 

a c t i o n s r e l è v e n t d o n c de la « j u r i d i c t i o n » d e la T u r q u i e a u x fins d e l 'article 1 d e la 

C o n v e n t i o n . L 'ob l iga t ion q u i lui i n c o m b e d e g a r a n t i r à la r e q u é r a n t e l e s d r o i t s e t 

l ibertés dé f in i s d a n s la C o n v e n t i o n s ' é t end en c o n s é q u e n c e à la par t i e s e p t e n t r i o n a l e 

d e C h y p r e . » 

77. C e r t e s , d a n s l 'affaire Loizidou, la C o u r t r a i t a i t du gr ie f d ' u n 

pa r t i cu l i e r r e l a t i f a u refus con t i nu des a u t o r i t é s de l ' au to r i s e r à a c c é d e r à 

ses b iens . Il conv ien t tou te fo is d e n o t e r q u e le r a i s o n n e m e n t d e la C o u r 

revêt la fo rme d ' u n e d é c l a r a t i o n de p r inc ipe q u a n t à la r e s p o n s a b i l i t é de 

m a n i è r e g é n é r a l e d e la T u r q u i e a u r e g a r d d e la C o n v e n t i o n à r a i son d e s 

m e s u r e s et a c t e s des a u t o r i t é s de la « R T C N ». E t a n t d o n n é q u e la T u r q u i e 

exe r ce en p r a t i q u e un con t rô l e g lobal su r le no rd de C h y p r e , sa 

r e sponsab i l i t é ne s a u r a i t se c i r consc r i r e a u x ac tes c o m m i s p a r ses so lda t s 

ou fonc t ionna i r e s d a n s c e t t e zone m a i s s ' é t e n d é g a l e m e n t a u x ac t e s de 

l ' a d m i n i s t r a t i o n locale qu i surv i t g r âce à son sou t i en m i l i t a i r e et a u t r e . 

E n c o n s é q u e n c e , sous l ' ang le d e l 'a r t ic le 1 d e la C o n v e n t i o n , force est de 

c o n s i d é r e r q u e la « j u r i d i c t i o n » d e la T u r q u i e v a u t p o u r la t o t a l i t é d e s 

d r o i t s m a t é r i e l s é n o n c é s d a n s la C o n v e n t i o n et les P ro toco les 

a d d i t i o n n e l s q u ' e l l e a ra t i f iés , et q u e les v io la t ions de ces d ro i t s lui son t 

i m p u t a b l e s . 

78. A ce p r o p o s , la C o u r doi t t en i r c o m p t e de la n a t u r e p a r t i c u l i è r e de 

la C o n v e n t i o n , i n s t r u m e n t d e l ' o rd re pub l i c e u r o p é e n p o u r la p r o t e c t i o n 
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des ê t r e s h u m a i n s , e t de sa mis s ion , fixée à l ' a r t ic le 19, celle d'« a s s u r e r le 

r e spec t des e n g a g e m e n t s r é s u l t a n t p o u r les H a u t e s P a r t i e s c o n t r a c t a n t e s 

de la p r é s e n t e C o n v e n t i o n » ( a r r ê t Loizidou ( excep t ions p r é l i m i n a i r e s ) 

p r é c i t é , p . 3 1 , § 93) . Eu é g a r d a u fait q u e l ' E t a t r e q u é r a n t n ' e s t t ou jou r s 

pas e n m e s u r e d ' e x é c u t e r d a n s le no rd de C h y p r e les ob l iga t ions q u e lui 

i m p o s e la C o n v e n t i o n , t o u t e a u t r e conc lus ion c o n d u i r a i t à u n e l a cune 

r e g r e t t a b l e d a n s le s y s t è m e d e p r o t e c t i o n d e s d ro i t s de l ' h o m m e d a n s 

c e t t e r ég ion , ca r les indiv idus qu i y r é s i d e n t se v e r r a i e n t pr ivés d e s 

g a r a n t i e s f o n d a m e n t a l e s d e la C o n v e n t i o n et d e l eu r d ro i t d e d e m a n d e r à 

u n e H a u t e P a r t i e c o n t r a c t a n t e d e r é p o n d r e des v io la t ions de leurs d r o i t s 

d a n s u n e p r o c é d u r e d e v a n t la C o u r . 

79. La C o u r re lève q u e le g o u v e r n e m e n t r e q u é r a n t évoque la q u e s t i o n 

de l ' i m p u t a b i l i t é t ou t au long de son m é m o i r e su r le fond. Vu sa conclus ion 

à ce suje t , elle ne j u g e pas n é c e s s a i r e d 'y r even i r lo r squ ' e l l e e x a m i n e r a au 

fond les gr iefs q u e le g o u v e r n e m e n t r e q u é r a n t t i re d e la C o n v e n t i o n . 

80. P a r t a n t , la C o u r conc lu t , sous r é s e r v e de son e x a m e n u l t é r i e u r des 

a c t e s d e p a r t i c u l i e r s ( p a r a g r a p h e 81 c i -dessous) , q u e les q u e s t i o n s 

sou levées d a n s la p r é s e n t e r e q u ê t e e n t r e n t d a n s la « j u r i d i c t i o n » de la 

T u r q u i e au s e n s d e l ' a r t ic le 1 de la C o n v e n t i o n et e n g a g e n t d o n c la 

r e s p o n s a b i l i t é de l 'E t a t d é f e n d e u r au r e g a r d de celle-ci. 

8 1 . Q u a n t à l ' a f f i rmat ion du g o u v e r n e m e n t r e q u é r a n t selon l aque l l e 

c e t t e « j u r i d i c t i o n » p o r t e é g a l e m e n t sur les ac t e s c o m m i s p a r des 

p a r t i c u l i e r s d a n s le nord de C h y p r e en v io la t ion des d ro i t s de C h y p r i o t e s 

g recs ou C h y p r i o t e s tu rcs qu i y v ivent , la C o u r e s t i m e qu ' i l y a l ieu d ' e n 

t r a i t e r l o r squ ' e l l e é t u d i e r a a u fond les gr iefs s o u m i s p a r ce g o u v e r n e m e n t 

à cet éga rd . P o u r l ' h e u r e , elle se b o r n e à d i r e q u e si les a u t o r i t é s d ' u n E t a t 

c o n t r a c t a n t a p p r o u v e n t , f o r m e l l e m e n t ou t a c i t e m e n t , les a c t e s d e 

p a r t i c u l i e r s v io lant d a n s le che f d ' a u t r e s p a r t i c u l i e r s s o u m i s à sa 

j u r i d i c t i o n les d ro i t s g a r a n t i s p a r la C o n v e n t i o n , la r e sponsab i l i t é dud i t 

E t a t p e u t se t r o u v e r e n g a g é e au r e g a r d de la C o n v e n t i o n . T o u t e a u t r e 

conc lus ion se ra i t i n c o m p a t i b l e avec l 'ob l iga t ion é n o n c é e à l ' a r t ic le 1 de la 

C o n v e n t i o n . 

4 . Obligation d'épuiser les voies de recours internes 

82. D e v a n t la C o m m i s s i o n , le g o u v e r n e m e n t d é f e n d e u r a a f f i rmé q u e 

la « R T C N » é t a i t d o t é e d ' u n s y s t è m e c o m p l e t de t r i b u n a u x i n d é p e n d a n t s 

access ib les à t ou t un c h a c u n . D e p lus , se lon lui, tous les C h y p r i o t e s g recs 

e t m a r o n i t e s v ivant d a n s le nord de C h y p r e é t a i e n t cons idé r é s c o m m e des 

c i toyens de la « R T C N » , béné f i c i an t des m ê m e s d ro i t s et r ecour s q u e les 

C h y p r i o t e s t u r c s qu i y é t a i e n t ins ta l l é s . Afin d ' i l l u s t r e r le c a r a c t è r e effectif 

à ses yeux des r e c o u r s locaux , le g o u v e r n e m e n t d é f e n d e u r a p o r t é à 

l ' a t t e n t i o n de la C o m m i s s i o n le cas de C h y p r i o t e s g recs vivant d a n s la 

r ég ion d u K a r p a s , d a n s le n o r d de C h y p r e , q u i ava i en t a s s igné en j u s t i c e 
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le p r o c u r e u r g é n é r a l de la « R T C N » en v e r t u d e la loi su r les ac t e s 

d o m m a g e a b l e s p o u r des affai res p a t r i m o n i a l e s , et a v a i e n t o b t e n u ga in de 

c a u s e . Il a fait valoir à cet é g a r d q u e l 'E ta t r e q u é r a n t d i s s u a d a i t 

a c t i v e m e n t les C h y p r i o t e s g recs et m a r o n i t e s ins ta l l és d a n s le no rd d e 

C h y p r e de r e c o n n a î t r e les i n s t i t u t i o n s de la « R T C N » , si b ien q u e ceux-ci 

ne c h e r c h a i e n t pas à faire r e d r e s s e r l eu r s gr iefs d a n s le c a d r e du s y s t è m e 

j u d i c i a i r e d e la « R T C N » . 

8 3 . D e v a n t la C o u r , le g o u v e r n e m e n t r e q u é r a n t m a i n t i e n t ses 

ob jec t ions à ces a r g u m e n t s . Il sou l igne q u e la de sc r ip t i on q u e d o n n e le 

g o u v e r n e m e n t d é f e n d e u r du s y s t è m e c o n s t i t u t i o n n e l et j u r i d i q u e de la 

« R T C N » ne t i en t a u c u n c o m p t e du c o n t e x t e de t o t a l e i l légal i té q u i a 

p r é s i d é à l ' é l abo ra t i on de la « C o n s t i t u t i o n » et des « lo i s» . Le 

g o u v e r n e m e n t r e q u é r a n t r é p è t e q u e , selon lui , la c r é a t i o n de la « R T C N » 

en 1983 et d e son o r d r e j u r i d i q u e et c o n s t i t u t i o n n e l décou le d i r e c t e m e n t 

de l ' agress ion p e r p é t r é e p a r la T u r q u i e c o n t r e la R é p u b l i q u e de C h y p r e en 

1974. C e t t e ag re s s ion c o n t i n u e de se m a n i f e s t e r p a r la p o u r s u i t e de 

l ' occupa t ion i l légale du nord de C h y p r e . P o u r le g o u v e r n e m e n t 

r e q u é r a n t , si l 'on t i en t c o m p t e de c e t t e o c c u p a t i o n mi l i t a i r e c o n t i n u e et 

d u fait q u e la « R T C N » est u n e a d m i n i s t r a t i o n locale s u b o r d o n n é e de 

l 'E ta t d é f e n d e u r , il est i r r éa l i s t e de p e n s e r q u e les a u t o r i t é s 

a d m i n i s t r a t i v e s ou jud ic ia i res locales p e u v e n t p r e n d r e des déc is ions 

effectives à l ' e n c o n t r e d e p e r s o n n e s au pouvoi r avec le sou t i en de l ' a r m é e 

d ' o c c u p a t i o n , en vue de r e d r e s s e r d e s v io la t ions des d r o i t s d e l ' h o m m e 

c o m m i s e s en a p p l i c a t i o n de po l i t i ques g é n é r a l e s déf in ies p a r le r é g i m e 

en p lace d a n s la zone occupée . 

84. Le g o u v e r n e m e n t r e q u é r a n t d é c l a r e d e v a n t la C o u r p a r t i r du 

p r inc ipe q u e le d ro i t app l i cab le d a n s le no rd de C h y p r e d e m e u r e celui de 

la R é p u b l i q u e de C h y p r e et qu ' i l n 'y a pas lieu d e s ' i n t é r e s se r à d ' a u t r e s 

l ég i s la t ions . Tou te fo i s , a u cas où la C o u r a u r a i t l ' i n t e n t i o n de p r e n d r e en 

c o m p t e d ' a u t r e s lég is la t ions , et d a n s ce cas s e u l e m e n t , ce la ne d e v r a i t pas 

la c o n d u i r e à a p p r o u v e r le r a i s o n n e m e n t et les c o n s t a t s fo rmulés p a r 

la C o m m i s s i o n au l i t r e des a r t i c l es 6 et 13 et de l ' anc ien a r t i c le 26 d e la 

C o n v e n t i o n . Se lon lui, et c o n t r a i r e m e n t à l 'avis de la C o m m i s s i o n , ce n ' e s t 

pas pa r ce q u e l 'on cons idè re la « R T C N » c o m m e u n e a d m i n i s t r a t i o n locale 

s u b o r d o n n é e de l 'E ta t d é f e n d e u r qu ' i l faut n é c e s s a i r e m e n t e s t i m e r q u e les 

r e c o u r s d i spon ib les en « R T C N » c o n s t i t u e n t des « r e c o u r s i n t e r n e s » de 

l 'E ta t d é f e n d e u r aux fins de l ' anc ien a r t i c l e 26 de la C o n v e n t i o n . Le 

g o u v e r n e m e n t r e q u é r a n t p la ide à cet é g a r d q u e l 'E t a t d é f e n d e u r lui-

m ê m e ne cons idè re pas les r e c o u r s de la « R T C N » c o m m e fournis p a r la 

T u r q u i e en t a n t q u e P a r t i e c o n t r a c t a n t e . De p lus , é t a n t d o n n é q u e 

l ' a d m i n i s t r a t i o n locale est s u b o r d o n n é e à l 'E ta t d é f e n d e u r et c o n t r ô l é e 

pa r lui non pas en v e r t u du p r inc ipe de léga l i t é et de la règ le 

d é m o c r a t i q u e ma i s p a r le biais d ' u n e o c c u p a t i o n m i l i t a i r e , les t r i b u n a u x 

de la « R T C N » ne s a u r a i e n t p a s s e r p o u r « é t a b l i s pa r la loi» au sens de 
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l ' a r t ic le 6 de la C o n v e n t i o n . Le g o u v e r n e m e n t r e q u é r a n t af f i rme q u e , d a n s 

ces cond i t i ons , il ne se ra i t pas j u s t e de d e m a n d e r à des p e r s o n n e s l ésées , 

afin d ' é p u i s e r les voies d e r e c o u r s i n t e r n e s c o m m e le prévoi t l ' anc ien 

a r t i c l e 26, de se p réva lo i r d e r e c o u r s qu i ne sa t i s font ni a u x ex igences de 

l ' a r t ic le 6 ni , p a r voie d e c o n s é q u e n c e , à cel les d e l ' a r t ic le 13 de la 

C o n v e n t i o n . 

85 . De l 'avis d u g o u v e r n e m e n t r e q u é r a n t , la C o m m i s s i o n a m a l 

i n t e r p r é t é , a u x p a r a g r a p h e s 123 et 124 de son r a p p o r t , la p o r t é e d e l 'avis 

c o n s u l t a t i f r e n d u p a r la C o u r i n t e r n a t i o n a l e d e j u s t i c e d a n s l 'affaire de la 

N a m i b i e ( C o n s é q u e n c e s j u r i d i q u e s p o u r les E t a t s de la p r é s e n c e c o n t i n u e 

de l 'Afr ique d u Sud en N a m i b i e ( S u d - O u e s t afr icain) n o n o b s t a n t la 

R é s o l u t i o n 276 (1970) d u Conse i l de s é c u r i t é , Recue i l de la C o u r 

i n t e r n a t i o n a l e de j u s t i c e 1971, vol. 16). 

86 . P o u r sa p a r t , la C o m m i s s i o n a r a p p e l é q u e la p r o c l a m a t i o n de 

l ' i n d é p e n d a n c e de la « R T C N » a é t é r e j e t é e et c o n d a m n é e pa r la 

c o m m u n a u t é i n t e r n a t i o n a l e , à l ' excep t ion de l 'E t a t d é f e n d e u r . Tou te fo i s , 

elle a obse rvé auss i q u e le fait q u e le r é g i m e d e la « R T C N » ex i s ta i t e t 

e x e r ç a i t de facto l ' au to r i t é sous le con t rô l e global de la T u r q u i e n ' é t a i t pas 

d é n u é d e c o n s é q u e n c e s sur la q u e s t i o n d e savoir si les r e cou r s q u e l 'E t a t 

d é f e n d e u r a f f i rmai t ê t r e d i spon ib l e s au sein d u « s y s t è m e de la R T C N » 

d e v a i e n t ê t r e épu i sés p a r les p e r s o n n e s lésées a v a n t q u e l eu r s gr iefs 

p u i s s e n t ê t r e d é c l a r é s r ecevab le s sous l ' ang le de la C o n v e n t i o n . La 

C o m m i s s i o n a no t é à cet é g a r d , en s ' a p p u y a n t su r l 'avis c o n s u l t a t i f 

p r éc i t é de la C o u r i n t e r n a t i o n a l e de j u s t i c e en l 'affaire d e la N a m i b i e 

( p a r a g r a p h e 85 c i -dessus) , q u e , m ê m e si la c o m m u n a u t é i n t e r n a t i o n a l e 

ne r e c o n n a i s s a i t pas la l é g i t i m i t é d ' u n E t a t , « le d ro i t i n t e r n a t i o n a l 

r e c o n n a i s s a i t en pa re i l cas la l é g i t i m i t é de c e r t a i n s a r r a n g e m e n t s et 

t r a n s a c t i o n s j u r i d i q u e s (...) d o n t on ne p o u r r a i t m é c o n n a î t r e les effets 

q u ' a u d é t r i m e n t d e s h a b i t a n t s d u t e r r i t o i r e » (avis p r é c i t é , p . 56, § 125). 

E t a n t e n t e n d u q u e les r e c o u r s i nvoqués p a r l 'E t a t d é f e n d e u r é t a i e n t 

d e s t i n é s à prof i te r à l ' e n s e m b l e d e la p o p u l a t i o n vivant d a n s le n o r d d e 

C h y p r e e t p o u r a u t a n t qu ' i l s pouva i en t p a s s e r p o u r effectifs, il convena i t 

en p r inc ipe de les p r e n d r e en c o m p t e a u x fins de l ' anc ien a r t i c l e 26 de la 

C o n v e n t i o n . 

87. La C o m m i s s i o n a donc e s t i m é qu ' i l fallait e x a m i n e r en fonct ion du 

gr ie f en cause la q u e s t i o n d e savoir si u n r e c o u r s d o n n é pouvai t p a s s e r 

p o u r effectif et deva i t en c o n s é q u e n c e ê t r e u t i l i sé . Elle a re levé à cet 

é g a r d , p o u r a u t a n t q u e le g o u v e r n e m e n t r e q u é r a n t a l l égua i t q u e les 

gr iefs exposés d a n s la r e q u ê t e se r a p p o r t a i e n t à des p r a t i q u e s 

a d m i n i s t r a t i v e s i m p u t a b l e s à l 'E ta t d é f e n d e u r , q u e la p r e u v e de 

l ' ex i s t ence de ces p r a t i q u e s d é p e n d a i t de l ' absence de r e c o u r s effectifs 

p o u r r e d r e s s e r les ac t e s p r é s e n t é s c o m m e cons t i tu t i f s d e s d i t e s p r a t i q u e s . 

88 . A la l u m i è r e d e ces c o n s i d é r a t i o n s , la C o m m i s s i o n a conclu q u ' a u x 

fins de l ' anc ien a r t i c le 26 de la C o n v e n t i o n , les r e c o u r s d i spon ib les d a n s le 



ARRÊT CHYPRE c. TURQUIE 265 

nord d e C h y p r e d e v a i e n t p a s s e r p o u r des « r e c o u r s i n t e r n e s » d e l 'E ta t 

d é f e n d e u r et q u ' e l l e p r o c é d e r a i t à l ' éva lua t ion d e l e u r c a r a c t è r e effectif 

d a n s les c i r c o n s t a n c e s spéc i f iques où c e t t e q u e s t i o n se posa i t . 

89. La C o u r c o n s t a t e q u e la C o m m i s s i o n s 'est g a r d é e d e se l ivrer à des 

d é c l a r a t i o n s g é n é r a l e s su r la va l id i té des ac tes des a u t o r i t é s de la 

« R T C N » a u r e g a r d d u d ro i t i n t e r n a t i o n a l e t s 'est b o r n é e à d e s 

c o n s i d é r a t i o n s sur la q u e s t i o n , s t r i c t e m e n t liée à la C o n v e n t i o n , d e 

l ' appl ica t ion de la règ le d e l ' é p u i s e m e n t é n o n c é e à l ' anc ien a r t i c le 26 de 

la C o n v e n t i o n d a n s le c a d r e du s y s t è m e « c o n s t i t u t i o n n e l » et « j u r i d i q u e » 

mis en p lace en « R T C N » . La C o u r a p p r o u v e c e t t e m a n i è r e de p r o c é d e r . 

Elle r appe l l e à ce p ropos q u e l o r s q u e , d a n s son a r r ê t Loizidou ( fond) , elle 

s 'est re fusée à a t t r i b u e r u n e va l id i té j u r i d i q u e à des d i spos i t ions c o m m e 

« l ' a r t i c l e 159 de la C o n s t i t u t i o n de la R T C N » , ce la va la i t aux fins de la 

C o n v e n t i o n (p. 2 2 3 1 , § 44) . C e t t e conclus ion s ' imposa i t d ' a u t a n t p lus q u e 

ce t a r t i c le visai t à con fé re r a u x a u t o r i t é s d e la « R T C N » , de m a n i è r e 

i r révers ib le et s ans d é d o m m a g e m e n t a u c u n , les d r o i t s d e la r e q u é r a n t e 

s u r son t e r r a i n s i tué d a n s le n o r d d e C h y p r e . D a n s cet a r r ê t , la C o u r a 

d ' a i l l eu r s e s t i m é qu ' i l n ' é t a i t pas « s o u h a i t a b l e , e n c o r e m o i n s n é c e s s a i r e , 

d ' é n o n c e r ici u n e t h é o r i e g é n é r a l e s u r la l éga l i t é des ac t e s législat i fs et 

a d m i n i s t r a t i f s de la « R T C N » (ibidem, p. 2 2 3 1 , § 45) . 

90 . Selon la C o u r , e t s a n s m e t t r e a u c u n e m e n t en d o u t e le po in t de vue 

de la c o m m u n a u t é i n t e r n a t i o n a l e au sujet d e la c r é a t i o n d e la « R T C N » 

( p a r a g r a p h e 14 c i -dessus) ou le fait q u e le g o u v e r n e m e n t de la R é p u b l i q u e 

de C h y p r e d e m e u r e l ' un ique g o u v e r n e m e n t l é g i t i m e de C h y p r e 

( p a r a g r a p h e 61 c i -dessus ) , on ne s a u r a i t exc lu re q u e l ' anc ien a r t i c l e 26 

de la C o n v e n t i o n exige d e t e n t e r les r e cou r s o u v e r t s à t o u t e s les 

p e r s o n n e s h a b i t a n t d a n s le n o r d de C h y p r e p o u r l eu r p e r m e t t r e d ' o b t e n i r 

le r e d r e s s e m e n t d e s v io la t ions d a n s leur che f des d ro i t s g a r a n t i s p a r la 

C o n v e n t i o n . La C o u r , à l ' ins ta r d e la C o m m i s s i o n , e s t i m e q u e la 

s i t u a t i o n qu i p e r d u r e d a n s le no rd de C h y p r e d e p u i s 1974 se c a r a c t é r i s e 

pa r l ' exerc ice de l ' a u t o r i t é d e fait pa r la « R T C N ». C o m m e elle l 'a obse rvé 

d a n s son a r r ê t Loizidou (fond) en se r é f é r a n t à l 'avis c o n s u l t a t i f de la C o u r 

i n t e r n a t i o n a l e de j u s t i c e en l 'affaire de la N a m i b i e , le d ro i t i n t e r n a t i o n a l 

r e c o n n a î t la l ég i t im i t é d e c e r t a i n s a r r a n g e m e n t s et t r a n s a c t i o n s 

j u r i d i q u e s d a n s d e s s i t u a t i o n s te l les q u e cel le r é g n a n t en « R T C N » , p a r 

e x e m p l e en ce qu i c o n c e r n e l ' inscr ip t ion à l ' é ta t civil des n a i s s a n c e s , 

m a r i a g e s ou décè s , « d o n t on ne p o u r r a i t m é c o n n a î t r e les effets q u ' a u 

d é t r i m e n t d e s h a b i t a n t s du t e r r i t o i r e » (ibidem, p . 2 2 3 1 , § 45) . 

9 1 . La C o u r n ' a p p r o u v e pas les c r i t i q u e s f o r m u l é e s p a r le 

g o u v e r n e m e n t r e q u é r a n t q u a n t à la m a n i è r e d o n t la C o m m i s s i o n s 'est 

a p p u y é e su r c e t t e p a r t i e de l 'avis consul ta t i f . Se lon el le , et à en j u g e r 

u n i q u e m e n t sous l ' angle de la C o n v e n t i o n , cet avis con f i rme q u e l o r sque 

l 'on peu t p r o u v e r q u e d e s ind iv idus d i s p o s e n t d e r e c o u r s qui l eu r offrent 

d e s c h a n c e s r a i s o n n a b l e s d e succès q u a n d il s 'agi t d e p r é v e n i r des 
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v io la t ions de la C o n v e n t i o n , ils do ivent les u t i l i se r . La C o u r e s t i m e q u e 

c e t t e e x i g e n c e , a p p l i q u é e d a n s le c a d r e de la « R T C N » , s ' accorde avec sa 

d é c l a r a t i o n a n t é r i e u r e re la t ive à la nécess i t é d ' év i t e r l ' a p p a r i t i o n d a n s la 

p a r t i e nord d e C h y p r e d ' u n vide en m a t i è r e de p r o t e c t i o n des d r o i t s d e 

l ' h o m m e g a r a n t i s p a r la C o n v e n t i o n ( p a r a g r a p h e 78 c i -dessus ) . 

92 . P o u r la C o u r , il p a r a î t év iden t , m a l g r é les r é se rves q u e p e u t 

é m e t t r e la c o m m u n a u t é chyp r io t e g r e c q u e d a n s le no rd d e C h y p r e q u a n t 

a u x t r i b u n a u x de la « R T C N » , cpie ce son t les m e m b r e s d e c e t t e 

c o m m u n a u t é qu i p â t i r a i e n t de l ' absence de te l les i n s t i t u t i o n s . De p lus , la 

r e c o n n a i s s a n c e du c a r a c t è r e effectif de ces o r g a n e s à seu le fin de p r o t é g e r 

les d r o i t s des h a b i t a n t s de c e t t e rég ion ne confè re , d ' a p r è s la C o u r e t l 'avis 

c o n s u l t a t i f d e la C o u r i n t e r n a t i o n a l e d e j u s t i c e , a u c u n e l ég i t im i t é à la 

« R T C N » . 

93 . La C o u r r appe l l e q u e , d a n s son avis c o n s u l t a t i f s u r la N a m i b i e , la 

C o u r i n t e r n a t i o n a l e de jus t ice d é c l a r e (CIJ , Recue i l 1971, p . 56, § 125) : 

«D 'une manière générale, la non-reconnaissance de l 'administration sud-africaine 
dans le territoire ne devrait pas avoir pour conséquence de priver le peuple namibien 
des avantages qu'il peut tirer de la coopération internationale. En particulier, alors que 
les mesures prises officiellement par le gouvernement sud-africain au nom de la 
Namibie ou en ce qui la concerne après la cessation du mandat sont illégales ou nulles, 
cette nullité ne saurait s 'étendre à des actes, comme l'inscription des naissances, 
mariages ou décès à l'état civil, dont on ne pourrait méconnaître les effets qu 'au 
détr iment des habi tants du terri toire.» 

94. Elle obse rve q u e ce p a s s a g e a é t é insé ré à la su i t e des d ivers 

a r g u m e n t s soulevés a u cours d e la p r o c é d u r e a y a n t p r é c é d é l ' adop t ion de 

l 'avis. En effet, le r e p r é s e n t a n t d e s Pays-Bas avai t fait obse rve r à la C o u r 

i n t e r n a t i o n a l e de j u s t i c e q u e la n o n - r e c o n n a i s s a n c e de l ' a d m i n i s t r a t i o n 

i l légale de l 'Afrique du Sud en N a m i b i e « n 'exc lu [ait] pas de p r e n d r e e n 

c o m p t e l ' exerc ice d e pouvoi rs p o u r a u t a n t q u e c e t t e p r i se en c o m p t e 

s ' i m p o s [ a i t ] p o u r r e n d r e j u s t i c e a u x i n t é r ê t s l ég i t imes de l ' individu [qui] 

est en fait s o u m i s à ce p o u v o i r » ( M é m o i r e s , vol. II, p . 130). Le 

r e p r é s e n t a n t d e s E t a t s - U n i s s ' é ta i t e x p r i m é a i n s i : «il y a u r a i t , p a r 

e x e m p l e , v io la t ion des d ro i t s des p e r s o n n e s si u n E t a t é t r a n g e r refusa i t 

d e r e c o n n a î t r e le d ro i t des N a m i b i e n s d e se m a r i e r c o n f o r m é m e n t a u x 

lois en v i g u e u r (...) ou juge ra i t l eu r s e n f a n t s i l l ég i t imes . U n c o n t r a t de 

v e n t e ne dev ra i t pas non plus ê t r e d é c l a r é nu l s i m p l e m e n t pa rce qu ' i l a 

é t é conclu c o n f o r m é m e n t au d ro i t c o m m e r c i a l o r d i n a i r e a p p l i q u é p a r 

l 'Afr ique du Sud en N a m i b i e » ( M é m o i r e s , vol. II, p. 503) . Il y a lieu d e 

c o n s i d é r e r , en b o n n e log ique , q u e ces d é c l a r a t i o n s va len t é g a l e m e n t p o u r 

les déc is ions pr i ses p a r les t r i b u n a u x q u a n t à ces r e l a t i ons c o u r a n t e s . Les 

c i t a t i ons c i -dessus m o n t r e n t q u ' e n dépi t de la d e m a n d e du S e c r é t a i r e 

g é n é r a l des N a t i o n s un i e s , la C o u r i n t e r n a t i o n a l e a f e r m e m e n t r e j e t é la 

d é m a r c h e cons i s t an t à re fuser t o u t effet a u x r é g i m e s d e fait i l l égaux . 



ARRÊT CHYPRE c . TURQUIE 267 

95 . La C o u r no t e q u e , d a n s leurs op in ions ind iv idue l les , les j u g e s 

Di l l a rd , de C a s t r o et O n y e a m a re jo ignen t la pos i t ion a d o p t é e d a n s l 'avis 

en la d é v e l o p p a n t . Le j u g e Di l l a rd (CIJ, Recue i l 1971, pp . 166-167) 

sou l igne q u e la m a x i m e «ex injuria jus non oritur» n ' e s t pas ab so lue et 

a jou te q u e «s ' i l en a l la i t a u t r e m e n t , l ' i n t é r ê t g é n é r a l à la s écu r i t é des 

t r a n s a c t i o n s en souffr i rai t b e a u c o u p t r o p et l 'on g ê n e r a i t les efforts 

v i san t à r é d u i r e les difficultés e t fr ict ions inu t i l e s a u l ieu de s o u t e n i r ces 

e f for t s» . Le j u g e d e C a s t r o (ibidem, pp . 218-219) d i s t i n g u e les ac t e s des 

a u t o r i t é s de fait en N a m i b i e , qu i t o u c h e n t les ac t e s et d i spos i t ions 

«v i san t des b iens publ ics , des concess ions , e t c .» , et les « a c t e s et d ro i t s 

des p a r t i c u l i e r s » « q u ' o n doi t c o n s i d é r e r c o m m e val ides (...) (val idi té des 

ac tes d ' é t a t civil, du r e g i s t r e foncier , des m a r i a g e s , d e s s e n t e n c e s des 

t r i b u n a u x civils, e t c . ) » . Le j u g e O n y e a m a , q u a n t à lui , e s t i m e q u e les 

E t a t s t i e r s on t c e r t e s l 'ob l iga t ion de ne pas r e c o n n a î t r e la léga l i té de la 

p r é s e n c e d e l 'Afr ique d u Sud en N a m i b i e , m a i s q u e c e t t e ob l iga t ion 

n ' e n t r a î n e pas f o r c é m e n t celle de « r e f u s e r de r e c o n n a î t r e la va l id i té des 

m e s u r e s pr i ses p a r l 'Afrique d u Sud a u n o m de la N a m i b i e ou e n ce qu i la 

c o n c e r n e , é t a n t d o n n é q u e l ' a d m i n i s t r a t i o n sud-af r ica ine en N a m i b i e , 

b ien qu ' i l l éga l e , d e m e u r e le g o u v e r n e m e n t de facto du t e r r i t o i r e ». 

96 . A n o t e r q u e l'avis consu l t a t i f de la C o u r i n t e r n a t i o n a l e , lu 

c o n j o i n t e m e n t avec les m é m o i r e s et les exp l ica t ions d o n n é e s p a r c e r t a i n s 

m e m b r e s d e la C o u r , m o n t r e c l a i r e m e n t q u e , d a n s des s i t ua t i ons 

a n a l o g u e s à celle de l ' espèce , l 'obl igat ion de ne pas t e n i r c o m p t e des ac tes 

des en t i t é s de fait es t loin d ' ê t r e abso lue . La vie c o n t i n u e p o u r les h a b i t a n t s 

de la région c o n c e r n é e . Les a u t o r i t é s de fait , y c o m p r i s leurs t r i b u n a u x , 

doivent r e n d r e c e t t e vie t o l é r ab le et la p r o t é g e r e t , d a n s l ' i n t é rê t m ê m e 

des h a b i t a n t s , les ac tes y re la t i fs é m a n a n t d e ces a u t o r i t é s ne p e u v e n t t o u t 

s i m p l e m e n t pas ê t r e ignorés p a r les E t a t s t ie rs e t p a r les i n s t i t u t i ons 

i n t e r n a t i o n a l e s , en pa r t i cu l i e r les j u r i d i c t i o n s , y c o m p r i s la n ô t r e . T o u t e 

a u t r e conclus ion é q u i v a u d r a i t à dépou i l l e r les h a b i t a n t s de la rég ion de 

tous leurs d ro i t s l o r sque ceux-ci son t e x a m i n é s d a n s un c a d r e in t e r 

na t i ona l , ce qu i r ev i end ra i t à les pr iver m ê m e de l eu r s d ro i t s m i n i m u m s . 

97. La C o u r relève q u e le point de vue e x p r i m é pa r la C o u r 

i n t e r n a t i o n a l e de j u s t i c e d a n s le c o n t e x t e déc r i t a u p a r a g r a p h e c i -dessus 

n 'es t en a u c u n cas isolé. Il est conf i rmé p a r d ' é m i n e n t s a u t e u r s qu i on t 

écr i t su r le sujet des e n t i t é s de fait en d ro i t i n t e r n a t i o n a l et p a r la 

p r a t i q u e en v igueur , en pa r t i cu l i e r la j u r i s p r u d e n c e des t r i b u n a u x 

i n t e r n e s s u r la v a l e u r des décis ions pr i ses p a r les a u t o r i t é s d ' e n t i t é s de 

la i t . C e l a vau t n o t a m m e n t p o u r les r e l a t i o n s de d ro i t pr ivé et les ac t e s y 

a f fé ren t s é m a n a n t des o r g a n e s des a u t o r i t é s de fait . C e r t a i n s o r g a n e s 

d ' E t a l sont al lés p lus loin p o u r r e c o n n a î t r e de facto m ê m e les ac t e s 

t o u c h a n t des s i t u a t i o n s d e dro i t pub l ic , p a r e x e m p l e en a c c o r d a n t 

l ' i m m u n i t é souve ra ine à des e n t i t é s de fait ou en r e fu san t de m e t t r e en 

c a u s e des déposse s s ions de b iens o p é r é e s p a r les o r g a n e s de te l les e n t i t é s . 
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98. P o u r la C o u r , force est d e conc lu re qu ' e l l e ne s a u r a i t s i m p l e m e n t 

fa i re a b s t r a c t i o n , a u x fins des r e l a t i ons en c a u s e en l ' e spèce , des o r g a n e s 

j u d i c i a i r e s i n s t i t u é s p a r la « R T C N » . La facul té de d e m a n d e r la p r o t e c t i o n 

d e ces o r g a n e s est d a n s l ' i n t é r ê t m ê m e des h a b i t a n t s de la « R T C N » , y 

c o m p r i s les C h y p r i o t e s g r e c s ; et si les a u t o r i t é s d e la « R T C N » ne les 

a v a i e n t pas i n s t a u r é s , l 'on p o u r r a i t à j u s t e t i t r e j u g e r la s i t u a t i o n 

c o n t r a i r e à la C o n v e n t i o n . P a r c o n s é q u e n t , les h a b i t a n t s d e c e t t e r ég ion 

p e u v e n t ê t r e t e n u s d ' é p u i s e r ces r e c o u r s , s au f à p r o u v e r l eu r i n e x i s t e n c e 

ou l e u r c a r a c t è r e i n o p é r a n t , ce qu ' i l y a l ieu d ' e x a m i n e r au cas p a r cas . 

99 . A l ' i n s t a r d e la C o m m i s s i o n , la C o u r r e c h e r c h e r a d o n c p o u r 

c h a c u n e des v io la t ions a l l é g u é e s p a r le g o u v e r n e m e n t r e q u é r a n t si les 

p e r s o n n e s t o u c h é e s a u r a i e n t pu se p réva lo i r de r e c o u r s effectifs p o u r 

o b t e n i r un r e d r e s s e m e n t . Elle d é t e r m i n e r a en p a r t i c u l i e r si l ' ex i s t ence de 

r e c o u r s est s u f f i s a m m e n t s û r e t a n t en t h é o r i e q u ' e n p r a t i q u e et si des 

c i r c o n s t a n c e s p a r t i c u l i è r e s d i s p e n s e n t les p e r s o n n e s c o n c e r n é e s en 

l ' espèce de l 'ob l iga t ion d ' é p u i s e r les r e cou r s qu i , c o m m e le g o u v e r n e m e n t 

d é f e n d e u r l 'a p r é t e n d u d e v a n t la C o m m i s s i o n , s 'offraient à el les . La C o u r 

r a p p e l l e à ce p ropos q u e la règ le de l ' é p u i s e m e n t ne s ' app l ique pas 

l o r squ ' e s t p r o u v é e l ' ex i s t ence d ' u n e p r a t i q u e a d m i n i s t r a t i v e , à savoi r la 

r é p é t i t i o n d ' a c t e s i n t e r d i t s p a r la C o n v e n t i o n avec la t o l é r a n c e officielle 

d e l 'E ta t , de s o r t e q u e t o u t e p r o c é d u r e s e r a i t va ine ou ineffective (voir, 

mutatis mulandis, l ' a r r ê t Akdivar et autres c. Turquie du 16 s e p t e m b r e 1996, 

Recueil 1996-FV, p. 1210, §§ 66-67) . 

100. Eu é g a r d à ce qui p r é c è d e , la C o u r n e j u g e pas n é c e s s a i r e à ce 

s t a d e d e se p e n c h e r su r les c r i t i ques p lus g é n é r a l e s f o r m u l é e s p a r le 

g o u v e r n e m e n t r e q u é r a n t à l ' encon t r e d u s y s t è m e judic ia i re e t 

a d m i n i s t r a t i f de la « R T C N » sous l ' angle des a r t i c les 6 e t 13 d e la 

C o n v e n t i o n . 

101. Elle t i en t tou te fo is à a jou t e r q u e la t h è s e d u g o u v e r n e m e n t 

r e q u é r a n t r e l a t ive à l ' i l légal i té des j u r i d i c t i o n s de la « R T C N » s e m b l e en 

c o n t r a d i c t i o n avec les a f f i rma t ions de celui-ci se lon l e sque l l e s la T u r q u i e 

est r e s p o n s a b l e des v io la t ions c o m m i s e s d a n s le n o r d de C h y p r e -

a f f i rma t ions a u x q u e l l e s la C o u r souscr i t ( p a r a g r a p h e s 75-81 c i -dessus ) . 

E n effet, il p a r a î t difficile d ' a c c e p t e r d e t en i r un E t a t p o u r r e s p o n s a b l e 

d e s ac t e s qu i se p r o d u i s e n t su r u n t e r r i t o i r e qu ' i l occupe e t a d m i n i s t r e 

i l l é g a l e m e n t e t de lui re fuser la poss ib i l i té d e t e n t e r d e n e pas e n c o u r i r 

c e t t e r e s p o n s a b i l i t é en r e d r e s s a n t d a n s le c a d r e de ses t r i b u n a u x les 

p ré jud ices qu i lui son t i m p u t a b l e s . L 'oc t ro i à l 'E ta t d é f e n d e u r d e c e t t e 

facul té d a n s le c o n t e x t e de la p r é s e n t e r e q u ê t e ne vau t en a u c u n cas 

l é g i t i m a t i o n i n d i r e c t e d ' u n r é g i m e i l légal au r e g a r d du dro i t 

i n t e r n a t i o n a l . La m ê m e c o n t r a d i c t i o n a p p a r a î t e n t r e l ' a r g u m e n t t i ré d e 

l ' i l légal i té des i n s t i t u t i ons c r é é e s p a r la « R T C N » et l ' a l l éga t ion d ' u n 

m a n q u e m e n t à l ' a r t ic le 13 e x a m i n é e c i - ap rès (voir, p a r e x e m p l e , les 

p a r a g r a p h e s 318-321 c i - d e s s o u s ) : on ne s a u r a i t a f f i rmer , d ' u n e p a r t , 
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qu ' i l y a v io la t ion de c e t t e d i spos i t ion en ce q u e l 'E ta t n e fourn i t pas de 

r e c o u r s e t , d ' a u t r e p a r t , q u e t o u t r e cou r s d i spon ib le se ra i t d é p o u r v u de 

t o u t effet. 

102. La C o u r conc lu t en c o n s é q u e n c e q u ' a u x fins de l ' anc ien a r t i c l e 26 

(a r t ic le 35 § 1 ac tue l ) d e la C o n v e n t i o n , les r e c o u r s d i spon ib les en 

« R T C N » p e u v e n t p a s s e r p o u r des « r e c o u r s i n t e r n e s » de l 'E t a t 

d é f e n d e u r et qu ' i l y a lieu d ' en éva lue r le c a r a c t è r e effectif d a n s les 

c i r c o n s t a n c e s p a r t i c u l i è r e s où la q u e s t i o n se pose . 

5. Règle des six mois 

103. La C o u r obse rve q u e , b ien q u e la C o m m i s s i o n ai t r é se rvé la 

q u e s t i o n p o u r la j o i n d r e au fond, a u c u n d e s d e u x g o u v e r n e m e n t s n ' a 

s o u m i s d ' o b s e r v a t i o n à ce suje t . Le g o u v e r n e m e n t r e q u é r a n t ne l 'a pas 

non plus é v o q u é e d a n s son m é m o i r e ou sa p la ido i r ie d e v a n t la C o u r . 

104. D a n s le dro i t fil d e l ' app roche déf inie p a r la C o m m i s s i o n , la C o u r 

con f i rme q u e , p o u r a u t a n t q u e le g o u v e r n e m e n t r e q u é r a n t d é n o n c e des 

v io la t ions c o n t i n u e s d é c o u l a n t de p r a t i q u e s a d m i n i s t r a t i v e s , elle ne 

t i e n d r a pas c o m p t e des s i t u a t i o n s qui on t pr is fin six mois avan t la d a t e 

d ' i n t r o d u c t i o n d e la r e q u ê t e , à savoi r le 22 n o v e m b r e 1994. E n 

c o n s é q u e n c e , elle e s t i m e , à l ' i n s ta r d e la C o m m i s s i o n , q u e sont exc lues 

du c h a m p d e son é t u d e les p r a t i q u e s don t il est p rouvé qu ' e l l e s se sont 

t e r m i n é e s a v a n t le 22 m a i 1994. 

II. É T A B L I S S E M E N T D E S FAITS E T A P P R É C I A T I O N D E S P R E U V E S 

105. La C o u r no t e q u e la C o m m i s s i o n a pr is en c o m p t e des p r e u v e s 

éc r i t e s ainsi q u e , p o u r c e r t a i n e s c a t é g o r i e s de gr iefs , des p r e u v e s o r a l e s , 

afin d ' éc la i rc i r et d ' é t ab l i r les faits à l 'o r ig ine des a l l éga t ions f o r m u l é e s 

p a r le g o u v e r n e m e n t r e q u é r a n t . Selon le cas , la C o m m i s s i o n s 'est en 

o u t r e a p p u y é e su r les c o n s t a t s exposés d a n s ses r a p p o r t s d e 1976 et 1983 

( p a r a g r a p h e 17 c i -dessus) a ins i q u e su r les d o c u m e n t s qu ' e l l e s 'est 

p r o c u r é s d'office e t , p o u r l ' e ssen t ie l , su r les é l é m e n t s fournis p a r les 

p a r t i e s . Q u a n t a u x p r e u v e s éc r i t e s é m a n a n t des p a r t i e s , elle c o n s t a t e q u e 

la C o m m i s s i o n a ve r sé au doss ie r t o u t e s les obse rva t i ons s o u m i s e s p a r les 

d e u x g o u v e r n e m e n t s a u x s t a d e s de la r ecevab i l i t é e t d u fond j u s q u ' a u 

14 s e p t e m b r e 1998. La C o m m i s s i o n s 'en es t t e n u e s t r i c t e m e n t à c e t t e 

d a t e l imi te , r a i son p o u r l aque l le elle a déc idé le 5 m a r s 1999 de ne pas 

v e r s e r au doss ie r un a i d e - m é m o i r e su r les « m e s u r e s re la t ives aux 

cond i t i ons de vie des C h y p r i o t e s g recs et des m a r o n i t e s d a n s la 

R é p u b l i q u e t u r q u e de C h y p r e - N o r d » c o m m e le g o u v e r n e m e n t d é f e n d e u r 

le lui d e m a n d a i t . La C o u r c o n s t a t e qu ' i l s 'agi t d u seul d o c u m e n t é c a r t é 

p a r la C o m m i s s i o n , tous les a u t r e s a y a n t é t é a c c e p t é s d a n s le r e spec t du 

p r inc ipe de l ' éga l i t é des a r m e s e n t r e les p a r t i e s . 
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106. La C o u r n o t e q u e , lo rsqu ' i l s 'est révélé imposs ib le de g a r a n t i r le 

r e spec t to ta l du p r inc ipe de l ' éga l i t é d e s a r m e s au cour s d e la p r o c é d u r e 

d e v a n t la C o m m i s s i o n , p a r e x e m p l e en r a i son du p e u de t e m p s d o n t 

d i sposa i t u n e p a r t i e p o u r r é p o n d r e en t o u t po in t a u x obse rva t i ons de 

l ' a u t r e , la C o m m i s s i o n en a t e n u c o m p t e d a n s son a p p r é c i a t i o n de la 

v a l e u r p r o b a n t e d e s é l é m e n t s en cause . T o u t en se d e v a n t d ' e x a m i n e r 

l ' e n s e m b l e d e s objec t ions é levées p a r le g o u v e r n e m e n t r e q u é r a n t q u a n t à 

la m a n i è r e don t la C o m m i s s i o n a é tab l i les faits et a p p r é c i é les p r e u v e s , 

la C o u r re lève q u e , p o u r ce qu i est des p r e u v e s éc r i t e s , les d e u x p a r t i e s 

on t eu tou t loisir d e les c o m m e n t e r d a n s l eu r i n t é g r a l i t é au cour s d e 

la p r o c é d u r e d e v a n t el le , y c o m p r i s l ' a ide -mémoi re p r é c i t é , qu ' e l l e 

a a c c e p t é de v e r s e r au doss ie r p a r une déc is ion de p r o c é d u r e d u 

24 n o v e m b r e 1999. 

107. C o n c e r n a n t les dépos i t i ons o ra l e s , la C o u r no te q u e la 

C o m m i s s i o n a d é s i g n é t rois d é l é g u é s p o u r recue i l l i r des t é m o i g n a g e s s u r 

des q u e s t i o n s se posan t sous l ' angle de la C o n v e n t i o n au sujet des 

cond i t i ons de vie en g é n é r a l d e s C h y p r i o t e s grecs « e n c l a v é s » et de la 

s i t u a t i o n des C h y p r i o t e s t u r c s vivant d a n s le no rd d e C h y p r e , en 

p a r t i c u l i e r les d i s s iden t s po l i t i ques et les m e m b r e s d e la m i n o r i t é t s i g a n e 

chyp r io t e t u r q u e . Des t é m o i n s on t é t é e n t e n d u s à S t r a s b o u r g les 27 et 

28 n o v e m b r e 1997, à Nicosie ( p r i n c i p a l e m e n t ) les 22 et 23 février 1998 et 

à L o n d r e s le 22 avril 1998. Les d é l é g u é s on t é g a l e m e n t vis i té c e r t a i n s l ieux 

(le po in t de p a s s a g e de la l igne de d é m a r c a t i o n de L c d r a Pa l ace , le 

t r i b u n a l de la p a r t i e nord de Nicos ie , et des vi l lages chyp r io t e s g recs d e la 

rég ion d u K a r p a s ) . Les d é l é g u é s on t recuei l l i les d é c l a r a t i o n s d ' u n c e r t a i n 

n o m b r e de fonc t ionna i r e s et a u t r e s p e r s o n n e s r e n c o n t r é s a u cour s d e l e u r 

vis i te d a n s la p a r t i e no rd d e C h y p r e , y c o m p r i s la p é n i n s u l e du K a r p a s . 

Lor s d e la p r e m i è r e aud i t i on , ils on t e n t e n d u dix t é m o i n s c i tés p a r le 

g o u v e r n e m e n t r e q u é r a n t , don t trois non ident i f iés . Au cours de la 

d e u x i è m e , ils on t e n t e n d u douze t é m o i n s , d o n t sep t c i tés p a r le 

g o u v e r n e m e n t d é f e n d e u r et c inq p a r le g o u v e r n e m e n t r e q u é r a n t ( p a r m i 

l e sque l s q u a t r e t é m o i n s non iden t i f i és ) . Enfin, lors de la t r o i s i è m e 

a u d i t i o n qu i s 'est t e n u e à L o n d r e s , ils on t e n t e n d u c inq t é m o i n s c i tés p a r 

le g o u v e r n e m e n t r e q u é r a n t , d o n t q u a t r e non ident i f iés . 

108. La C o u r n o t e q u e les d é l é g u é s de la C o m m i s s i o n ont fait le 

n é c e s s a i r e p o u r a s s u r e r q u e l ' aud i t ion d e s t é m o i n s non ident i f iés se 

d é r o u l â t d a n s le r e spec t des cond i t ions d ' é q u i t é p r é v u e s à l ' a r t ic le 6 de la 

C o n v e n t i o n . 

109. E n o u t r e , p o u r a u t a n t q u e le g o u v e r n e m e n t d é f e n d e u r a c r i t i q u é 

les d i spos i t ions p r i ses p a r les d é l é g u é s p o u r l ' aud i t ion d e s t é m o i n s non 

ident i f iés c i tés p a r le g o u v e r n e m e n t r e q u é r a n t , la C o u r observe q u e ces 

m e s u r e s ont r e s p e c t é le d ispos i t i f de p r o t e c t i o n ex igé pa r l 'E ta t 

d é f e n d e u r l u i - m ê m e p o u r a s s u r e r la s écu r i t é d e t é m o i n s a n o n y m e s d a n s 

le c a d r e de r e q u ê t e s a n t é r i e u r e s s a n s r a p p o r t avec celle à l ' é t u d e (Sargin et 
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Yagci c. Turquie, n"s 14116-14117/88, r a p p o r t de la C o m m i s s i o n du 

17 janvier 1991, non publ ié ) . S e l o n la C o u r , les obs tac les a u x q u e l s le 

g o u v e r n e m e n t d é f e n d e u r a f f i rmai t s ' ê t r e h e u r t é d e v a n t la C o m m i s s i o n 

on t é t é s u f f i s a m m e n t c o m p e n s é s p a r la p r o c é d u r e suivie p a r celle-ci. Elle 

no t e auss i q u e , d a n s son a p p r é c i a t i o n des dépos i t i ons fourn ies p a r des 

t é m o i n s non ident i f iés , la C o m m i s s i o n a p r o c é d é avec p r u d e n c e en 

vér i f iant l eu r v a l e u r p r o b a n t e en fonct ion de la n a t u r e p a r t i c u l i è r e de 

c h a c u n e des d é c l a r a t i o n s ; de p lus , elle n ' a pas fondé ses c o n s t a t s 

u n i q u e m e n t , ni d a n s u n e m e s u r e d é t e r m i n a n t e , s u r les d é c l a r a t i o n s d e 

t é m o i n s a n o n y m e s (Van Mechelen et autres c. Pays-Bas, a r r ê t du 23 avri l 

1997, Recueil 1997-111, p . 712, §§ 54-55) . 

110. D e v a n t la C o u r , le g o u v e r n e m e n t r e q u é r a n t ne c o n t e s t e pas les 

m o d a l i t é s a d o p t é e s p o u r l ' aud i t ion d e s t é m o i n s non ident i f iés . P a r c o n t r e , 

il m e t en c a u s e la l imi t a t ion p a r les d é l é g u é s d u n o m b r e d e t é m o i n s 

e n t e n d u s p a r eux . C e l a est v ra i en pa r t i cu l i e r de l ' e n q u ê t e m e n é e p a r la 

C o m m i s s i o n su r les a l l éga t ions re la t ives à la s i t ua t i on des C h y p r i o t e s t u r c s 

et d e s m e m b r e s d e la c o m m u n a u t é t s i gane vivant d a n s le no rd de C h y p r e 

( p a r a g r a p h e 338 c i -dessous) . B ien q u e la C o u r doive reven i r su r c e t t e 

q u e s t i o n lorsqu 'e l le r e c h e r c h e r a pa r e l l e - m ê m e si les fai ts c o n s t a t é s p a r la 

C o m m i s s i o n c o r r o b o r e n t les a l l éga t ions du g o u v e r n e m e n t r e q u é r a n t , elle 

j u g e a p p r o p r i é à ce s t a d e d ' e x a m i n e r le fond de c e t t e c r i t i q u e . Elle re lève à 

cet é g a r d q u e le g o u v e r n e m e n t r e q u é r a n t a en fait é t é p r ié p a r la 

C o m m i s s i o n de choisir un n o m b r e l imi té de t é m o i n s p o u r d é p o s e r au sujet 

du grief selon lequel l 'E ta t d é f e n d e u r violait d a n s le chef des C h y p r i o t e s 

t u r c s et d e s m e m b r e s de la c o m m u n a u t é t s igane ins ta l l és d a n s le nord de 

C h y p r e les d ro i t s g a r a n t i s p a r la C o n v e n t i o n . La C o u r ne cons idè re pas q u e 

la d é m a r c h e suivie pa r la C o m m i s s i o n appe l l e des c r i t i ques q u a n t à l ' équ i té 

d e la p r o c é d u r e . En p r e m i e r l ieu, les d é l é g u é s on t e n t e n d u cinq t é m o i n s 

ci tés pa r le g o u v e r n e m e n t r e q u é r a n t et il n 'y a a u c u n e ra ison de p e n s e r 

qu ' i l s ont é t é s p é c i a l e m e n t choisis selon l ' i m p o r t a n c e q u e ce d e r n i e r 

accorda i t à l eur dépos i t ion . E n second l ieu, pour s ' a c q u i t t e r d e m a n i è r e 

effective d e sa t â c h e d ' é t a b l i s s e m e n t d e s fai ts , la C o m m i s s i o n é t a i t d a n s 

l 'obl igat ion de r é g l e m e n t e r la p r o c é d u r e d ' a u d i t i o n des t é m o i n s en 

fonction d e s c o n t r a i n t e s de t e m p s et de sa p r o p r e opinion q u a n t à la 

nécess i té d e recuei l l i r des t é m o i g n a g e s s u p p l é m e n t a i r e s . 

111. C ' e s t p o u r q u o i la C o u r r e j e t t e les c r i t i ques f o r m u l é e s p a r le 

g o u v e r n e m e n t r e q u é r a n t à ce suje t . 

1 1 2. La C o u r re lève auss i q u e , p o u r a p p r é c i e r les é l é m e n t s re la t i fs a u x 

d i f fé ren ts gr iefs d é c l a r é s r ecevab les , la C o m m i s s i o n a a p p l i q u é le c r i t è r e 

d e la p r e u v e « a u - d e l à d e t o u t d o u t e r a i s o n n a b l e » , é n o n c é p a r la C o u r 

d a n s son a r r ê t Irlande c. Royaume-Uni d u 18 j a n v i e r 1978, sér ie A n" 25 , 

s a c h a n t q u ' u n e te l le p r e u v e p e u t r é s u l t e r d ' u n fa isceau d ' ind ices , ou d e 

p r é s o m p t i o n s non r é fu t ées , s u f f i s a m m e n t g raves , p réc i s et c o n c o r d a n t s 

(ibidem, pp . 64-65, § 161). 
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113. P o u r sa p a r t , la C o u r a p p r o u v e l ' u t i l i sa t ion d e ce c r i t è r e , d ' a u t a n t 

p lus qu ' i l a é t é exposé p o u r la p r e m i è r e fois d a n s le c a d r e d ' u n e affaire 

i n t e r é t a t i q u e et a p p a r t i e n t à la j u r i s p r u d e n c e é tab l i e de la C o u r d e p u i s 

l ' adop t ion de l ' a r r ê t d a n s c e t t e affaire (voir, c o m m e e x e m p l e r é c e n t , 

l ' a r r ê t Salman c. Turquie [GCJ, n° 21986 /93 , § 100, C E D H 2000-VII ) . 

De p lus , p o u r é t a b l i r l ' ex i s t ence de p r a t i q u e s a d m i n i s t r a t i v e s , la C o u r 

ne s ' insp i re pas de l ' idée q u e la c h a r g e d e la p r e u v e pèse su r l 'un d e s d e u x 

g o u v e r n e m e n t s en c a u s e , m a i s elle doi t p l u t ô t é t u d i e r l ' e n s e m b l e des 

é l é m e n t s en sa possess ion , d 'où qu ' i l s p r o v i e n n e n t ( a r r ê t Irlande 

c. Royaume-Uni p r é c i t é , p . 64, § 160). 

114. La C o u r no t e toutefois q u e le g o u v e r n e m e n t r e q u é r a n t c o n t e s t e 

le b ien- fondé d e l ' app l ica t ion d u c r i t è r e d e la p r e u v e p réc i t é à ses 

a l l é g a t i o n s se lon l e sque l l e s les v io la t ions de la C o n v e n t i o n qu ' i l d é n o n c e 

d é c o u l e n t de p r a t i q u e s a d m i n i s t r a t i v e s de l 'E ta t d é f e n d e u r . Selon lui , la 

C o m m i s s i o n a c o m m i s u n e e r r e u r en ne t e n a n t pas c o m p t e de l ' ex i s t ence 

d e « p r e u v e s su f f i s an te s» d e s p r a t i q u e s a d m i n i s t r a t i v e s , et le fait qu ' e l l e 

ai t r e c o u r u au c r i t è r e de la p r e u v e « a u - d e l à d e tou t d o u t e r a i s o n n a b l e » l 'a 

e m p ê c h é e de t i r e r d e s conc lus ions c o r r e c t e s des fai ts p o u r un c e r t a i n 

n o m b r e de gr iefs . P o u r le g o u v e r n e m e n t r e q u é r a n t , le c r i t è r e de la 

p r e u v e a p p l i q u é p a r la C o m m i s s i o n ne c a d r e pas avec l ' a p p r o c h e suivie 

p a r la C o u r d a n s l ' a r r ê t Irlande c. Royaume-Uni, a p p r o c h e à l aque l l e 

p r é p a r a i t dé jà selon lui la déc is ion de la C o m m i s s i o n d a n s {'«Affaire 

grecque» ( A n n u a i r e 12). 

115. La C o u r r a p p e l l e tou te fo i s q u e , d a n s son a r r ê t Irlande c. Royaume-

Uni, e l le a r e j e t é l ' a r g u m e n t du g o u v e r n e m e n t i r l anda i s se lon l eque l le 

c r i t è r e de la p r e u v e « a u - d e l à d e tou t d o u t e r a i s o n n a b l e » é ta i t t r o p 

r i g o u r e u x p o u r é t ab l i r l ' ex i s t ence d ' u n e p r a t i q u e a d m i n i s t r a t i v e d e 

v io la t ion de l ' a r t ic le 3 de la C o n v e n t i o n (ibidem, pp . 64-65 , § 161). C e 

c r i t è r e a é té a p p l i q u é en c e t t e affaire afin de d é t e r m i n e r si les p r e u v e s 

c o r r o b o r a i e n t l ' a l l éga t ion d ' u n e p r a t i q u e de v io la t ion . La C o u r p r o c é d e r a 

d o n c à l ' éva lua t ion d e s faits c o n s t a t é s p a r la C o m m i s s i o n en s ' a p p u y a n t 

su r ledit c r i t è r e . D e p lus , elle a p p l i q u e r a la déf in i t ion d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e i n c o m p a t i b l e avec la C o n v e n t i o n , é n o n c é e d a n s son a r r ê t 

Irlande c. Royaume-Uni, à savoir u n e a c c u m u l a t i o n de m a n q u e m e n t s d e 

n a t u r e i d e n t i q u e ou a n a l o g u e , a ssez n o m b r e u x et liés e n t r e eux p o u r ne 

p a s se r a m e n e r à des inc iden t s isolés, ou à des e x c e p t i o n s , et p o u r f o r m e r 

u n e n s e m b l e ou s y s t è m e (ibidem, p . 64, § 159). 

116. Elle r a p p e l l e de p lus q u e , d a n s le d o m a i n e de l ' é p u i s e m e n t d e s 

r e c o u r s i n t e r n e s , la c h a r g e de la p r e u v e ne pèse pas su r u n e seu le p a r t i e . 

E n l ' e spèce , il i n c o m b e au g o u v e r n e m e n t d é f e n d e u r , qu i exc ipe d u non -

é p u i s e m e n t , de conva inc re la C o u r q u e le r e c o u r s é t a i t effectif e t 

d i spon ib le t a n t en t h é o r i e q u ' e n p r a t i q u e à l ' époque des fai ts , c ' es t -à -d i re 

qu ' i l é t a i t access ib le , é t a i t suscep t ib l e d'offrir à la p e r s o n n e lésée le 

r e d r e s s e m e n t d e ses griefs et p r é s e n t a i t des pe r spec t ives r a i s o n n a b l e s d e 
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succès . C e p e n d a n t , u n e fois cela d é m o n t r é , c 'est au g o u v e r n e m e n t 

r e q u é r a n t qu ' i l r ev ien t d ' é t a b l i r q u e le r e cou r s évoqué p a r le 

g o u v e r n e m e n t d é f e n d e u r a en fait é t é emp loy é ou b ien , p o u r u n e r a i son 

q u e l c o n q u e , n ' é t a i t ni a d é q u a t ni effectif c o m p t e t e n u des faits de la c a u s e 

ou e n c o r e q u e c e r t a i n e s c i r c o n s t a n c e s p a r t i c u l i è r e s le d i s p e n s a i e n t d e 

c e t t e ob l iga t ion . L ' u n de ces é l é m e n t s p e u t ê t r e la pass iv i té t o t a l e des 

a u t o r i t é s n a t i o n a l e s face à des a l l éga t ions s é r i e u s e s se lon lesque l les des 

a g e n t s de l 'E ta t on t c o m m i s des f au tes ou causé un p ré jud ice , p a r 

e x e m p l e lo r squ ' e l l e s n ' o u v r e n t a u c u n e e n q u ê t e ou ne p r o p o s e n t a u c u n e 

a ide . D a n s ces cond i t i ons , l 'on p e u t d i r e q u e la c h a r g e d e la p r e u v e se 

dép l ace à n o u v e a u , et qu ' i l i n c o m b e au g o u v e r n e m e n t d é f e n d e u r de 

m o n t r e r que l l e s m e s u r e s on t é t é p r i ses eu é g a r d à l ' a m p l e u r et à la 

g rav i t é des faits d é n o n c é s (voir, mutatis mutandis, l ' a r r ê t Akdivar et autres 

p r é c i t é , p . 1211, § 6 8 ) . 

117. Eu é g a r d à ce qu i p r é c è d e , la C o u r r a p p e l l e sa j u r i s p r u d e n c e 

c o n s t a n t e selon l aque l l e le s y s t è m e de la C o n v e n t i o n en p lace a v a n t 

l ' e n t r é e en v i g u e u r le 1 e r n o v e m b r e 1998 du P ro toco le n" 11 à la 

C o n v e n t i o n confiai t en p r e m i e r lieu à la C o m m i s s i o n l ' é t a b l i s s e m e n t et 

la vér i f ica t ion des faits ( anc i ens a r t i c l es 28 § 1 et 31 ) . S a n s ê t r e l iée p a r 

les c o n s t a t a t i o n s du r a p p o r t et d e m e u r a n t l ibre d ' a p p r é c i e r e l l e - m ê m e les 

faits à la l u m i è r e de tous les é l é m e n t s qu ' e l l e possède , la C o u r n ' u s e de ses 

p r o p r e s pouvoi r s en la m a t i è r e q u e d a n s des c i r c o n s t a n c e s e x c e p t i o n n e l l e s 

(voir, p a r m i b e a u c o u p d ' a u t r e s , l ' a r r ê t Akdivar et autres p r éc i t é , p . 1214, 

§ 78, e t , p lus r é c e m m e n t , l ' a r r ê t Salman p r é c i t é , § 89) . 

118. La C o u r a dé jà i n d i q u é q u e le g o u v e r n e m e n t r e q u é r a n t ava i t 

c r i t i q u é les c o n s t a t s é t ab l i s p a r la C o m m i s s i o n au sujet d e c e r t a i n e s de 

ses a l l éga t i ons , en les j u g e a n t c o n t r a i r e s a u x p r e u v e s s o u m i s e s . La C o u r 

e n t e n d e x a m i n e r ces c r i t i ques l o r squ ' e l l e se p r o n o n c e r a su r le fond d e ces 

a l l éga t i ons . 

III. SUR LES V I O L A T I O N S A L L É G U É E S DES D R O I T S DES 

C H Y P R I O T E S G R E C S P O R T É S D I S P A R U S E T D E L E U R 

FAMILLE 

A. C h y p r i o t e s g r e c s p o r t é s d i s p a r u s 

1. Quant auxfaits établis par la Commission 

119. A l ' aud i ence d e v a n t la C o u r , le g o u v e r n e m e n t r e q u é r a n t a 

d é c l a r é q u e le n o m b r e de d i s p a r u s é t a i t a c t u e l l e m e n t d e 1 485 et q u e les 

p r e u v e s i n d i q u a i e n t c l a i r e m e n t q u e ces p e r s o n n e s se t r o u v a i e n t soit 

d é t e n u e s p a r l ' a r m é e t u r q u e ou sa mi l ice , soit sous la su rve i l l ance ou 

l ' au to r i t é e t la r e sponsab i l i t é d i r e c t e d e celles-ci , e t a v a i e n t é t é vues p o u r 
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la d e r n i è r e fois d a n s des zones p lacées sous le con t rô l e effectif de l 'E ta t 

d é f e n d e u r . Il a en o u t r e a f f i rmé q u e la C o u r deva i t p a r t i r de l ' hypo thèse 

q u e ces p e r s o n n e s é t a i e n t t ou jou r s en vie , s a u f p r e u v e du c o n t r a i r e . 

120. La C o u r n o t e d ' e m b l é e q u e le g o u v e r n e m e n t r e q u é r a n t ne 

c o n t e s t e pas les fai ts é tab l i s p a r la C o m m i s s i o n ( p a r a g r a p h e s 25-27 

c i -dessus ) . P o u r sa p a r t , elle ne d i s t i n g u e a u c u n e c i r c o n s t a n c e 

e x c e p t i o n n e l l e e x i g e a n t qu ' e l l e s ' é ca r t e d e s c o n s t a t s de la C o m m i s s i o n , 

c o m p t e t e n u d e l ' ana lyse app ro fond i e de t o u t e s les p r e u v e s p e r t i n e n t e s , 

y c o m p r i s les conc lus ions figurant d a n s ses r a p p o r t s de 1976 et 1983, à 

l aque l l e celle-ci s 'est l ivrée. A l ' i n s t a r d e la C o m m i s s i o n , la C o u r n e j u g e 

p a s a p p r o p r i é d ' e s t i m e r le n o m b r e de p e r s o n n e s e n t r a n t d a n s la c a t é g o r i e 

d e s « d i s p a r u s » . Elle se b o r n e à o b s e r v e r q u e les chiffres son t 

c o m m u n i q u é s p a r le g o u v e r n e m e n t r e q u é r a n t au C o m i t é des p e r s o n n e s 

d i s p a r u e s des N a t i o n s un i e s (« le C M P » ) et révisés a u fur et à m e s u r e de 

l ' o b t e n t i o n de nouvel les i n f o r m a t i o n s . 

121. D e p lus , la C o u r est à l ' ins ta r de la C o m m i s s i o n souc ieuse de se 

l im i t e r , d a n s son e x a m e n , à d é t e r m i n e r si, e t d a n s que l l e m e s u r e , les 

a u t o r i t é s de l 'E t a t d é f e n d e u r on t éclairci le sor t des p e r s o n n e s d i s p a r u e s 

ou l ' endro i t où el les se t r o u v e n t . Elle n ' a pas p o u r t â c h e d e t i r e r , à p a r t i r 

des p r e u v e s , des conc lus ions su r le po in t de savoir si c e r t a i n e s de ces 

p e r s o n n e s sont v ivan t e s ou m o r t e s ou on t é t é t uée s d a n s des cond i t i ons 

qu i e n g a g e n t la r e s p o n s a b i l i t é de l 'E ta t d é f e n d e u r . De fait, le 

g o u v e r n e m e n t r e q u é r a n t p r ie la C o u r d e se fonder su r l ' hypo thèse q u e 

ces p e r s o n n e s sont t ou jou r s en vie . La C o u r r e v i e n d r a su r c e t t e q u e s t i o n 

lo r squ ' e l l e e x a m i n e r a les a l l éga t i ons d u g o u v e r n e m e n t r e q u é r a n t sous 

l ' angle d e l ' a r t ic le 2 d e la C o n v e n t i o n . 

122. C e l a posé , la C o u r va p r o c é d e r à l ' e x a m e n au fond des a l l éga t i ons 

d u g o u v e r n e m e n t r e q u é r a n t . 

2. Sur le bien-fondé des griefs du gouvernement requérant 

a) Article 2 de la Convention 

123. Le g o u v e r n e m e n t r e q u é r a n t invite la C o u r à d i re q u e les faits d e 

la c a u s e r évè len t u n e v io la t ion c o n t i n u e des ob l iga t ions p r o c é d u r a l e s e t 

m a t é r i e l l e s de l ' a r t ic le 2, qu i d i spose en sa p a r t i e p e r t i n e n t e : 

« 1. Le droit de toute personne à la vie est protégé par la loi. (...) » 

124. De l 'avis du g o u v e r n e m e n t r e q u é r a n t , la v io la t ion p r o c é d u r a l e 

a l l é g u é e re lève d ' u n e p r a t i q u e a d m i n i s t r a t i v e , é t a n t d o n n é q u e les 

a u t o r i t é s d e l 'E ta t d é f e n d e u r n ' o n t j a m a i s m e n é la m o i n d r e e n q u ê t e s u r 

le sor t d e s d i s p a r u s . E n p a r t i c u l i e r , r ien n ' i n d i q u e q u e ces a u t o r i t é s a i e n t 

r e c h e r c h é les m o r t s ou les b lessés , et e n c o r e m o i n s qu ' e l l e s se so ien t 

p r é o c c u p é e s d ' e n t e r r e r les dé fun t s . De p lus , l 'E ta t d é f e n d e u r , d e p a r la 

p r é s e n c e de ses forces a r m é e s , c o n t i n u e d i r e c t e m e n t d ' e m p ê c h e r q u e 
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so ient m e n é e s d a n s la zone occupée des e n q u ê t e s p o u r r e t r o u v e r les 

p e r s o n n e s e n c o r e p o r t é e s d i s p a r u e s , e t refuse tou jours de d i re ce qu ' e l l e s 

sont d e v e n u e s . 

125. Le g o u v e r n e m e n t r e q u é r a n t sou l igne d e su rc ro î t q u e l 'E ta t 

d é f e n d e u r ne s a u r a i t s ' a c q u i t t e r de l 'ob l iga t ion p r o c é d u r a l e de p r o t é g e r 

le d ro i t à la vie qu i lui i n c o m b e en v e r t u de l ' a r t ic le 2 en r envoyan t a u x 

t r a v a u x en cour s d u C M P ( p a r a g r a p h e 16 c i -dessus) , eu é g a r d a u x l imi tes 

du m a n d a t d e ce c o m i t é e t a u x c a r a c t é r i s t i q u e s d ' u n e « e n q u ê t e effect ive» 

te l les qu ' e l l e s sont déf in ies d a n s la j u r i s p r u d e n c e d e la C o u r re la t ive à la 

c l ause de la C o n v e n t i o n à l ' é t u d e . 

126. Q u a n t à l 'obl igat ion m a t é r i e l l e c o n t e n u e à l ' a r t ic le 2, le 

g o u v e r n e m e n t r e q u é r a n t d e m a n d e à la C o u r de d i r e , d a n s le d ro i t fil de 

la conc lus ion d e la C o m m i s s i o n , q u e l 'E ta t d é f e n d e u r n ' a pas pr is les 

m e s u r e s o p é r a t i o n n e l l e s néces sa i r e s p o u r p r o t é g e r le d r o i t à la vie d e ces 

p e r s o n n e s , qu i on t t o u t e s d i s p a r u d a n s d e s cond i t i ons où l eu r vie é t a i t 

m e n a c é e , ce q u e l 'E ta t d é f e n d e u r savai t p u i s q u e c 'est lui qu i est à 

l 'or ig ine d e c e t t e s i t u a t i o n . 

127. La C o m m i s s i o n a obse rvé q u e ces p e r s o n n e s a v a i e n t d i s p a r u d a n s 

des c i r c o n s t a n c e s où l eu r vie é t a i t en d a n g e r , é t a n t d o n n é n o t a m m e n t 

qu ' i l ex i s ta i t à l ' é p o q u e d e s p r e u v e s m a n i f e s t e s d e m e u r t r e s p e r p é t r é s 

su r u n e g r a n d e éche l le , y c o m p r i s p a r su i t e d ' a c t e s c r imine l s c o m m i s en 

d e h o r s des zones d e c o m b a t . S ' a p p u y a n t su r la j u r i s p r u d e n c e de la C o u r , la 

C o m m i s s i o n a e s t i m é q u e l ' a r t ic le 2 i m p o s a i t a u x a u t o r i t é s d e l 'E ta t 

d é f e n d e u r l 'obl iga t ion posi t ive de m e n e r u n e e n q u ê t e effective s u r les 

c i r c o n s t a n c e s d a n s l e sque l l e s é t a i e n t s u r v e n u e s les d i s p a r i t i o n s . D e p lus , 

c e t t e ob l iga t ion r evê ta i t u n c a r a c t è r e con t i nu pu i squ ' i l se pouva i t q u e les 

d i s p a r u s e u s s e n t t rouvé la m o r t du fait de c r i m e s i m p r e s c r i p t i b l e s . 

128. La C o m m i s s i o n a conclu en c o n s é q u e n c e à la v io la t ion de 

l ' a r t ic le 2 du fait de l ' absence d ' e n q u ê t e effective de la p a r t des a u t o r i t é s 

de l 'E ta t d é f e n d e u r , qui ne s a u r a i t ê t r e c o m p e n s é e p a r la c o n t r i b u t i o n de 

celui-ci a u x t r a v a u x du C M P . 

129. La C o u r obse rve q u e , pour le g o u v e r n e m e n t r e q u é r a n t , il faut 

avan t tou t p r é s u m e r q u e les d i s p a r u s sont tou jours en vie , s au f s'il ex is te 

des p r e u v e s c la i res du c o n t r a i r e ( p a r a g r a p h e 119 c i -dessus) . M ê m e si les 

é l é m e n t s s o u m i s à la C o m m i s s i o n c o n f i r m a i e n t q u e les o p é r a t i o n s 

m i l i t a i r e s d e ju i l le t e t a o û t 1974 a v a i e n t fait d e t r è s n o m b r e u s e s v i c t imes 

p a r m i les mi l i t a i r e s et les civils, la C o u r r é p è t e qu ' e l l e ne s a u r a i t s p é c u l e r 

su r le point de savoir si c e r t a i n e s des p e r s o n n e s d i s p a r u e s on t en fait é té 

t u é e s pa r les forces t u r q u e s ou p a r les forces p a r a m i l i t a i r e s chypr io t e s 

t u r q u e s e n t r e les m a i n s de sque l l e s elles on t pu t o m b e r . Il est v ra i q u e le 

« p r é s i d e n t d e la R T C N » , M. D e n k t a § , a diffusé le 1" m a r s 1996 u n e 

d é c l a r a t i o n où il r e conna i s s a i t q u e l ' a r m é e t u r q u e avai t r e m i s d e s 

p r i s o n n i e r s chypr io t e s g recs à des c o m b a t t a n t s chypr io t e s t u r c s sous 

c o m m a n d e m e n t t u r c et q u e ces p r i s o n n i e r s ava i en t e n s u i t e é t é t u é s 
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( p a r a g r a p h e 25 c i -dessus) . Il est é g a l e m e n t vrai q u ' e n février 1998 

M . Yalçin Kücük , officier t u r c en act iv i té en 1974, a af f i rmé q u e l ' a r m é e 

t u r q u e s ' é ta i t l ivrée à de t r è s n o m b r e u x m e u r t r e s de civils ( p a r a g r a p h e 25 

c i -dessus ) . Bien q u e t o u t e s ces d é c l a r a t i o n s a i e n t susc i té d e s i n q u i é t u d e s 

i n c o n t e s t a b l e s , n o t a m m e n t chez les famil les des d i s p a r u s , la C o u r e s t i m e 

qu ' e l l e s ne suffisent pas à é t a b l i r q u e l 'E ta t d é f e n d e u r est r e s p o n s a b l e d e 

la m o r t de l 'un q u e l c o n q u e des d i s p a r u s . D i re q u e l ' une de ces p e r s o n n e s 

a é t é t u é e d a n s les c i r c o n s t a n c e s a insi r a p p o r t é e s re lève d e la p u r e 

s p é c u l a t i o n . 

130. La C o u r no t e q u e les p r e u v e s qu i lui on t é t é fourn ies au sujet d e 

m e u r t r e s p e r p é t r é s d i r e c t e m e n t pa r des so lda t s t u r c s ou avec l eu r 

compl ic i t é se r a p p o r t e n t à u n e pé r iode qu i ne re lève pas de la r e q u ê t e à 

l ' é t u d e . D ' a i l l eu r s , il convien t d ' o b s e r v e r q u e la C o m m i s s i o n n ' ava i t pas pu 

é t a b l i r à p a r t i r des faits si l 'un q u e l c o n q u e des d i s p a r u s ava i t é t é t u é d a n s 

des c i r c o n s t a n c e s e n g a g e a n t la r e sponsab i l i t é de l 'E ta t d é f e n d e u r au t i t r e 

d e s e x i g e n c e s m a t é r i e l l e s d e l ' a r t ic le 2 d e la C o n v e n t i o n . L a C o u r conc lu t 

en c o n s é q u e n c e qu ' e l l e ne s a u r a i t accuei l l i r les a l l éga t ions du 

g o u v e r n e m e n t r e q u é r a n t se lon l e sque l l e s les faits r évè len t u n e v io la t ion 

d e s d i spos i t ions m a t é r i e l l e s de l ' a r t ic le 2 d a n s le che f de l ' une 

q u e l c o n q u e des p e r s o n n e s d i s p a r u e s . 

131. P o u r la C o u r , toutefo is , il y a l ieu d ' e x a m i n e r les a l l éga t i ons d u 

g o u v e r n e m e n t r e q u é r a n t à la l u m i è r e d e l 'ob l iga t ion p r o c é d u r a l e d e 

p r o t e c t i o n du d ro i t à la vie qu i est celle des E t a t s c o n t r a c t a n t s en v e r t u 

d e l ' a r t ic le 2. Elle r a p p e l l e à cet é g a r d q u e l 'ob l iga t ion de p r o t é g e r le 

d ro i t à la vie q u ' i m p o s e c e t t e d i spos i t ion , c o m b i n é e avec le devoi r 

g é n é r a l i n c o m b a n t à l 'Eta t en v e r t u de l ' a r t ic le 1 d e la C o n v e n t i o n de 

« r e c o n n a î t r e ] à t o u t e p e r s o n n e r e l e v a n t d e [sa] j u r i d i c t i o n les d ro i t s e t 

l i be r t é s définis [dans ] la (...) C o n v e n t i o n » , i m p l i q u e et exige de m e n e r 

u n e fo rme d ' e n q u ê t e efficace l o r sque le r e c o u r s à la force, p a r des a g e n t s 

d e l 'E ta t , a e n t r a î n é m o r t d ' h o m m e (voir, mutatis mutandis, a r r ê t s McCann 

et autres c. Royaume-Uni, 27 s e p t e m b r e 1995, sé r ie A n" 324, p . 49, § 161, 

Kaya c. Turquie, 19 février 1998, Recueil 1998-1, p . 329, § 105) ou lo r sque le 

r e cou r s à la force m e u r t r i è r e n ' é t a i t pas le fait d ' a g e n t s de l 'E ta t 

(voir, mutatis mutandis, a r r ê t s Ergi c. Turquie, 28 ju i l l e t 1998, Recueil 

1998-IV, p . 1778, § 82 , Yasa c. Turquie, 2 s e p t e m b r e 1998, Recueil 1998-VL 

p. 2438, § 100, et Tannkulu c. Turquie [ G C ] , n" 23763/94 , § 103, C E D H 

1999-IV). 

132. La C o u r r a p p e l l e q u e r i en n ' i n d i q u e q u e l ' un q u e l c o n q u e des 

d i s p a r u s ai t é t é t u é i l l é g a l e m e n t . Tou te fo i s , se lon el le, et cela s ' app l ique 

e n l ' e spèce , l ' ob l iga t ion p r o c é d u r a l e p r é c i t é e v a u t é g a l e m e n t lorsqu ' i l 

ex i s t e , p r e u v e à l ' appu i , un gr ie f d é f e n d a b l e q u ' u n ind iv idu , vu p o u r la 

d e r n i è r e fois sous la su rve i l l ance d ' a g e n t s de l 'E ta t , a p a r la su i t e d i s p a r u 

d a n s des c i r c o n s t a n c e s p o u v a n t ê t r e cons idé r ée s c o m m e m e t t a n t sa vie en 

d a n g e r . 
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133. C e l a é t a n t , la C o u r observe q u e les p r e u v e s c o r r o b o r e n t 

l ' a l l éga t ion du g o u v e r n e m e n t r e q u é r a n t selon l aque l l e n o m b r e des 

p e r s o n n e s e n c o r e p o r t é e s d i s p a r u e s se t r o u v a i e n t d é t e n u e s p a r des forces 

t u r q u e s ou chypr io t e s t u r q u e s , à une é p o q u e où les o p é r a t i o n s mi l i t a i r e s 

s ' a c c o m p a g n a i e n t d ' a r r e s t a t i o n s et d e m e u r t r e s s u r u n e g r a n d e éche l le . 

C ' e s t à j u s t e t i t r e q u e la C o m m i s s i o n a cons idé ré q u e c e t t e s i t u a t i o n 

m e t t a i t la vie d e s i n t é r e s s é s en d a n g e r . La d é c l a r a t i o n p r é c i t é e d e 

M. Denktas, et le r a p p o r t u l t é r i e u r d e M. Yalçtn Kùçùk, s'ils ne suff isent 

pas p o u r conc lu r e q u e l 'E ta t d é f e n d e u r est r e s p o n s a b l e d e la m o r t des 

d i s p a r u s , d o n n e n t à t ou t le m o i n s des ind ica t ions c la i res q u a n t au c l ima t 

d e d a n g e r et de p e u r qu i r é g n a i t à l ' é p o q u e des faits e t a u x r i s q u e s rée ls 

q u e c o u r a i e n t les d é t e n u s . 

134. Il es t i n d é n i a b l e q u e te l est le c o n t e x t e d a n s leque l sont s u r v e n u e s 

les d i s p a r i t i o n s . La C o u r ne p e u t q u e n o t e r q u e les a u t o r i t é s de l 'E ta t 

d é f e n d e u r n 'on t j a m a i s ouver t la m o i n d r e e n q u ê t e su r les griefs é m a n a n t 

des fami l les d e s d i s p a r u s se lon lesque ls on a u r a i t p e r d u la t r a c e d e ces 

d e r n i e r s a lo r s qu ' i l s se t r o u v a i e n t d é t e n u s d a n s des c i r c o n s t a n c e s où il y 

avai t de rée l l e s ra i sons de n o u r r i r des c r a i n t e s à l eu r suje t . A cet é g a r d , 

force est de n o t e r q u e la d é c l a r a t i o n a l a r m a n t e de M. D e n k t a § n ' a eu 

a u c u n e su i t e officielle. R i e n n ' a é t é t e n t é p o u r iden t i f i e r les p e r s o n n e s 

qu i a u r a i e n t é t é l ibé rées p a r les forces t u r q u e s p o u r ê t r e r e m i s e s a u x 

forces p a r a m i l i t a i r e s chyp r io t e s t u r q u e s ni p o u r r e c h e r c h e r à que l 

e n d r o i t les corps a u r a i e n t é t é a b a n d o n n é s . Il n ' a p p a r a î t pas non p lus q u e 

la m o i n d r e e n q u ê t e officielle ai t é t é o u v e r t e sur l ' a l l éga t ion selon l aque l l e 

des p r i s o n n i e r s chypr io t e s g recs a u r a i e n t é t é t r a n s f é r é s en T u r q u i e . 

135. La C o u r e s t i m e c o m m e le g o u v e r n e m e n t r e q u é r a n t q u e l 'E ta t 

d é f e n d e u r ne s a u r a i t s ' a c q u i t t e r de l 'obl iga t ion p r o c é d u r a l e en c a u s e pa r 

sa p a r t i c i p a t i o n aux e n q u ê t e s du C M P . A l ' i n s ta r de la C o m m i s s i o n , elle 

no t e q u e , si les p r o c é d u r e s d e ce c o m i t é c o n c o u r e n t sans c o n t e s t e a u bu t 

h u m a n i t a i r e p o u r l eque l el les on t é t é c r é é e s , el les ne r é p o n d e n t pas en 

e l l e s - m ê m e s à l ' ex igence d ' e n q u ê t e effective d é c o u l a n t de l 'a r t ic le 2 d e la 

C o n v e n t i o n , eu é g a r d n o t a m m e n t à l ' é t ro i t e p o r t é e des e n q u ê t e s du C M P 

( p a r a g r a p h e 27 c i -dessus) . 

136. A la l u m i è r e d e ce qu i p r é c è d e , la C o u r conc lu t qu ' i l y a eu 

v io la t ion c o n t i n u e de l ' a r t ic le 2 de la C o n v e n t i o n en ce q u e les a u t o r i t é s 

de l 'E ta t d é f e n d e u r n ' on t pas m e n é d ' e n q u ê t e effective v isant à faire la 

l u m i è r e s u r le sor t d e s C h y p r i o t e s g recs qu i on t d i s p a r u d a n s des 

c i r c o n s t a n c e s m e t t a n t l eu r vie en d a n g e r , e t su r le lieu où ils se t r o u v a i e n t . 

b) Article 4 de la Convent ion 

137. Le g o u v e r n e m e n t r e q u é r a n t p r ie la C o u r de d i r e q u e les 

c i r c o n s t a n c e s d e l 'affaire r évè len t auss i u n e v iola t ion d e l 'a r t ic le 4 de la 

C o n v e n t i o n , qu i d i spose en son p a s s a g e p e r t i n e n t : 
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« 1. Nul ne peut être tenu en esclavage ni en servitude. 

(...)» 

138. Le g o u v e r n e m e n t r e q u é r a n t l'ait va loi r q u e , en l ' absence d e 

conc lus ion i r r é fu t ab l e selon l aque l l e les p e r s o n n e s d i s p a r u e s son t 

a c t u e l l e m e n t d é c é d é e s , force es t de p r é s u m e r qu ' e l l e s son t tou jours 

d é t e n u e s d a n s des cond i t i ons qu i , vu le dé la i écou lé d e p u i s les 

é v é n e m e n t s de 1974, do iven t ê t r e qual i f iées de s e r v i t u d e . Selon lui, c e t t e 

t h è s e ne s a u r a i t ê t r e c o n t r e d i t e q u e si la C o u r cons idé ra i t c o m m e p rouvé 

q u e les d i s p a r u s sont m a i n t e n a n t d é c é d é s , a u q u e l cas il f audra i t conc lu r e 

q u e l 'E ta t d é f e n d e u r a m é c o n n u les ob l iga t ions q u e lui i m p o s e l 'a r t ic le 2. 

139. La C o m m i s s i o n a conclu à la non-v io la t ion de l ' a r t ic le 4, e s t i m a n t 

q u ' a u c u n é l é m e n t de p r e u v e n e v e n a i t é t a y e r l ' hypo thèse se lon l aque l l e , 

a u cour s de la pé r i ode e x a m i n é e , l ' une q u e l c o n q u e d e s p e r s o n n e s 

d i s p a r u e s se t r ouva i t tou jours d é t e n u e sous l ' au to r i t é de la T u r q u i e d a n s 

d e s cond i t i ons c o n t r a i r e s à l ' a r t ic le 4. 

140. L a C o u r souscr i t a u c o n s t a t d e la C o m m i s s i o n . C o m m e c e t t e 

d e r n i è r e , elle refuse d e spécu l e r s u r le sort des d i s p a r u s ou le lieu où ils 

p o u r r a i e n t se t r o u v e r . En o u t r e , elle a c c e p t e les fai ts é t ab l i s p a r la 

C o m m i s s i o n . 

141. Il s ' ensu i t q u ' a u c u n e v io la t ion de l ' a r t ic le 4 d e la C o n v e n t i o n n ' e s t 

é t ab l i e . 

c) Article 5 de la Convent ion 

142. Le g o u v e r n e m e n t r e q u é r a n t af f i rme qu ' i l ex is te d e la p a r t de 

l 'E ta t d é f e n d e u r u n e p r a t i q u e a d m i n i s t r a t i v e de v io la t ion de l ' a r t ic le 5 de 

la C o n v e n t i o n . C e t t e c lause é n o n c e en ses p a s s a g e s p e r t i n e n t s : 

«I. Toute personne a droit à la liberté et à la sûreté . Nul ne peut être privé de sa 
liberté, sauf dans les cas suivants et selon les voies légales: 

( • • • ) » 

143. Selon lui , le fait q u e les a u t o r i t é s d e l 'E ta t d é f e n d e u r a i e n t négl igé 

de m e n e r u n e e n q u ê t e r ap ide et effective s u r les c i r cons t ances e n t o u r a n t la 

d é t e n t i o n puis la d i spa r i t i on d ' un n o m b r e élevé m a i s i n d é t e r m i n é de 

C h y p r i o t e s g recs d i s p a r u s , a lors qu ' i l ex is ta i t b e a u c o u p d ' i n f o r m a t i o n s à 

ce suje t , e m p o r t e viola t ion d e s ob l iga t ions p r o c é d u r a l e s i n h é r e n t e s à 

l 'ar t ic le 5. Il réa f f i rme q u e l 'E ta t d é f e n d e u r est p r é s u m é r e sponsab l e d u 

sor t des d i s p a r u s ca r les p r e u v e s é t ab l i s sen t c l a i r e m e n t q u e ceux-ci on t 

é t é vus p o u r la d e r n i è r e fois a lors qu ' i l s se t r o u v a i e n t sous le con t rô le et la 

surve i l l ance de mi l i t a i r e s t u r c s ou d ' a g e n t s à l eu r solde. 

144. D e plus, la d é t e n t i o n des d i s p a r u s ne s a u r a i t se ju s t i f i e r au r e g a r d 

des cond i t ions posées p a r l ' a r t ic le 5 ; il y a donc lieu de la c o n s i d é r e r c o m m e 

i l légale. Le g o u v e r n e m e n t r e q u é r a n t aff i rme q u e l 'Eta t d é f e n d e u r n ' a t e n u 

a u c u n r eg i s t r e préc is ou fiable des p e r s o n n e s d é t e n u e s p a r ses a u t o r i t é s e t 
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a g e n t s ni pr is a u c u n e a u t r e m e s u r e de n a t u r e à p r é v e n i r le r i sque d e 

d i spa r i t i on . 

145. La C o m m i s s i o n a conclu q u e l 'E ta t d é f e n d e u r avai t failli à son 

ob l iga t ion de m e n e r u n e e n q u ê t e r ap ide et effective a u sujet d ' u n gr ie f 

dé f endab l e selon lequel des C h y p r i o t e s g recs d é t e n u s p a r les forces 

t u r q u e s ou l eu rs a g e n t s en 1974 ava ien t p a r la su i te d i s p a r u . A son avis, u n 

m a n q u e m e n t à l 'obl iga t ion i n h é r e n t e à l ' a r t ic le 5 devai t s ' i n t e r p r é t e r 

c o m m e u n e v io la t ion c o n t i n u e pu i squ ' e l l e avai t dé jà c o n s t a t é d a n s son 

r a p p o r t de 1983 re la t i f à la r e q u ê t e n" 8007/77 q u e le g o u v e r n e m e n t 

d é f e n d e u r n ' ava i t fourni a u c u n e i n fo rma t ion sur le sort des C h y p r i o t e s 

g recs d i s p a r u s a lors qu ' i l s é t a i e n t d é t e n u s sous l ' au to r i t é d e la T u r q u i e . La 

C o m m i s s i o n a soul igné q u e le devoi r d ' e n q u ê t e r et d ' i n f o r m e r ne s a u r a i t se 

voir l i m i t e r d a n s le t e m p s , n o t a m m e n t pa r ce q u e l 'on ne pouvai t exc lu re 

q u e les d é t e n u s qui ava ien t d i s p a r u a i en t é té v ic t imes des c r i m e s les plus 

g raves , c o m m e des c r i m e s de g u e r r e ou des c r i m e s c o n t r e l ' h u m a n i t é . 

146. En r e v a n c h e , la C o m m i s s i o n a conclu à la non-v io la t ion de 

l ' a r t ic le 5 au mo t i f d ' u n e d é t e n t i o n rée l l e d e C h y p r i o t e s grecs d i s p a r u s . 

Elle a n o t é à cet é g a r d q u ' a u c u n e p r e u v e n e v e n a i t é t a y e r l ' hypo thèse 

se lon l aque l l e l 'un q u e l c o n q u e des C h y p r i o t e s g recs d i s p a r u s se se ra i t 

e n c o r e t rouvé d é t e n u p a r les a u t o r i t é s t u r q u e s ou chypr io t e s t u r q u e s 

p e n d a n t la pé r i ode c o n s i d é r é e . 

117. La C o u r sou l igne d ' e m b l é e q u e la d é t e n t i o n non r e c o n n u e d ' u n 

individu c o n s t i t u e u n e n é g a t i o n to ta le du d ro i t à la l i be r t é et à la s û r e t é 

g a r a n t i pa r l ' a r t ic le 5 d e la C o n v e n t i o n et u n e v io la t ion e x t r ê m e m e n t 

g rave de c e t t e d i spos i t ion . Les a u t o r i t é s qu i ont mis la m a i n su r un 

individu sont t e n u e s de r évé l e r l ' endro i t où il se t rouve . C ' e s t p o u r q u o i il 

fau t c o n s i d é r e r q u e l ' a r t ic le 5 l eu r fait ob l iga t ion d e p r e n d r e d e s m e s u r e s 

effectives p o u r pa l l i e r le r i sque d ' u n e d i s p a r i t i o n et de m e n e r u n e e n q u ê t e 

r ap ide et efficace d a n s l ' hypo thèse d ' u n e p l a i n t e p laus ib le selon l aque l l e 

u n e p e r s o n n e a é t é a p p r é h e n d é e et n ' a p a s é t é r evue d e p u i s (Kurt 

c. Turquie, a r r ê t du 25 ma i \998,Recueil 1998-III, p . 1185, § 124). 

148. La C o u r renvoie a u x p r e u v e s i r r é fu tab les se lon lesquel les d e s 

C h y p r i o t e s g recs on t é t é d é t e n u s p a r les forces t u r q u e s ou chypr io t e s 

t u r q u e s . R ien n ' i n d i q u e l ' ex is tence de r eg i s t r e s où a u r a i e n t é té cons ignés 

l ' i den t i t é des d é t e n u s ou la d a t e et l ' endro i t de leur d é t e n t i o n . D ' u n point de 

vue h u m a n i t a i r e , on ne p e u t excuse r c e t t e l a cune en i n v o q u a n t les c o m b a t s 

qu i se d é r o u l a i e n t à l ' époque ou le c l ima t g é n é r a l de confusion et d e t ens ion 

d ' a lo r s . C o n s i d é r é e sous l ' angle de l 'ar t ic le 5 de la C o n v e n t i o n , l ' absence 

d ' i n f o r m a t i o n s de c e t t e n a t u r e a e m p ê c h é d ' a p a i s e r les i n q u i é t u d e s d e s 

famil les des d i s p a r u s au sujet d u sor t de ces d e r n i e r s . M ê m e s'il lui é t a i t 

imposs ib le de d o n n e r l ' ident i té des p e r s o n n e s p lacées en d é t e n t i o n , l 'E ta t 

d é f e n d e u r a u r a i t dû p r o c é d e r à d ' a u t r e s r e c h e r c h e s afin d ' exp l i que r les 

d i spa r i t i ons . C o m m e ind iqué p r é c é d e m m e n t , les n o u v e a u x é l é m e n t s 

m o n t r a n t q u e des C h y p r i o t e s g recs d i s p a r u s ava ien t é t é p lacés en 
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d é t e n t i o n sous l ' au to r i t é d e la T u r q u i e n ' on t pas susc i té la m o i n d r e r éac t i on 

officielle ( p a r a g r a p h e 134 c i -dessus) . 

149. La C o u r a e x a m i n é c e t t e a l l é g a t i o n sous l ' ang le des ex igences 

p r o c é d u r a l e s de l ' a r t ic le 5 d e la C o n v e n t i o n et des ob l iga t ions qu i p è s e n t 

su r l 'E ta t d é f e n d e u r en sa q u a l i t é de P a r t i e c o n t r a c t a n t e à la C o n v e n t i o n . 

C o m m e la C o m m i s s i o n , e t s a n s m e t t r e en d o u t e la v a l e u r d u t rava i l 

h u m a n i t a i r e e n t r e p r i s p a r le C M P , la C o u r r éa f f i rme qu ' i l es t imposs ib le 

de s ' a c q u i t t e r d e ces ob l iga t ions en s 'en r e m e t t a n t a u C M P , en ra i son de la 

n a t u r e d e s e n q u ê t e s qu ' i l m è n e ( p a r a g r a p h e 135 c i -dessus ) . 

150. La C o u r conc lu t qu ' i l y a eu p e n d a n t la p é r i o d e c o n s i d é r é e u n e 

v io la t ion c o n t i n u e d e l ' a r t ic le 5 de la C o n v e n t i o n en ce q u e les a u t o r i t é s 

de l 'E ta t d é f e n d e u r n ' on t pas m e n é d ' e n q u ê t e effective su r le sor t des 

C h y p r i o t e s g recs d i s p a r u s d o n t on a l l ègue d e m a n i è r e d é f e n d a b l e qu ' i l s 

é t a i e n t d é t e n u s a u m o m e n t de leur d i s p a r i t i o n , et su r le lieu où ils se 

t r o u v a i e n t . 

151. En r e v a n c h e , la C o u r e s t i m e , à l ' i n s t a r de la C o m m i s s i o n , qu ' i l 

n ' e s t pas é t ab l i q u ' a u cour s d e la pé r iode e x a m i n é e l 'un q u e l c o n q u e d e s 

C h y p r i o t e s g recs d i s p a r u s se t rouva i t r é e l l e m e n t d é t e n u p a r les a u t o r i t é s 

chypr io t e s t u r q u e s . 

d) Articles 3, 6, 8, 13, 14 et 17 de la Convent ion 

152. La C o u r observe q u e , d a n s le c a d r e de l ' e x a m e n a u fond m e n é p a r 

la C o m m i s s i o n , le g o u v e r n e m e n t r e q u é r a n t a s o u t e n u q u e les fai ts de la 

c a u s e e m p o r t a i e n t v io la t ion d e s a r t i c l e s p r é c i t é s . La C o m m i s s i o n a conclu 

q u e ces griefs s o r t a i e n t d u c a d r e de sa déc is ion su r la r ecevab i l i t é , r a i son 

p o u r l aque l l e elle ne pouva i t les e x a m i n e r . 

153. La C o u r no t e en o u t r e q u e le g o u v e r n e m e n t r e q u é r a n t n ' a 

m a i n t e n u ces griefs ni d a n s son m é m o i r e ni à l ' a u d i e n c e . Il n ' a pas non 

p lus c o n t e s t é la m a n i è r e d o n t la C o m m i s s i o n a i n t e r p r é t é l 'objet d e sa 

déc is ion sur la r ecevab i l i t é . D a n s ces cond i t i ons , la C o u r e s t i m e qu ' e l l e 

n ' a a u c u n e r a i son d e r e c h e r c h e r si elle a c o m p é t e n c e p o u r c o n n a î t r e de 

ces griefs ni d e les é t u d i e r au fond. 

La C o u r conc lu t en c o n s é q u e n c e qu ' i l n 'y a pas lieu d ' e x a m i n e r les 

gr iefs soulevés p a r le g o u v e r n e m e n t r e q u é r a n t sur le t e r r a i n des 

a r t i c l e s 3, 6, H, 13, 14 et 17 de la C o n v e n t i o n q u a n t aux C h y p r i o t e s g recs 

p o r t é s d i s p a r u s . 

B. F a m i l l e s d e s C h y p r i o t e s g r e c s p o r t é s d i s p a r u s 

/. Article 3 de la Convention 

154. P o u r les r a i sons i n d i q u é e s p a r la C o m m i s s i o n , le g o u v e r n e m e n t 

r e q u é r a n t p r ie la C o u r d e d i re q u e les souff rances i n i n t e r r o m p u e s d e s 
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famil les des d i s p a r u s s ' ana lysen t en u n e v io la t ion non s e u l e m e n t c o n t i n u e 

ma i s auss i a g g r a v é e de l ' a r t ic le 3 de la C o n v e n t i o n , a u x t e r m e s d u q u e l : 

«Nul ne peut êlre soumis à la lor turc ni à des peines ou t ra i tements inhumains ou 

dégradants . » 

155. D ' a p r è s la C o m m i s s i o n , la s i t u a t i o n é v o q u é e p a r le g o u v e r n e m e n t 

r e q u é r a n t t é m o i g n a i t d ' u n e v io la t ion c o n t i n u e de l ' a r t ic le 3 d a n s le chef 

des famil les des d i s p a r u s . Elle a cons idé ré q u e , vu les c i r c o n s t a n c e s d a n s 

l esque l les l eu r s p roches ava ien t d i s p a r u - c ' es t -à -d i re à la su i t e d ' u n e 

i n t e r v e n t i o n mi l i t a i r e qu i ava i t fait b e a u c o u p de m o r t s et de p r i s o n n i e r s , 

a p r è s quoi la rég ion avai t é t é bouc lée et r e n d u e inaccess ib le aux 

famil les - , ces d e r n i è r e s ava i en t i n d u b i t a b l e m e n t d û c o n n a î t r e les affres 

de l ' i n ce r t i t ude et de l ' angoisse . De p lus , l eu r s souf f rances m o r a l e s ne 

s ' é t a i e n t pas a p a i s é e s avec le t e m p s . La C o m m i s s i o n a e s t i m é q u e le 

t r a i t e m e n t subi p a r les fami l les des d i s p a r u s pouvai t à j u s t e t i t r e ê t r e 

qual i f ié d ' i n h u m a i n au s e n s de l ' a r t ic le 3 . 

156. La C o u r r a p p e l l e q u e la q u e s t i o n de savoir si le p r o c h e d ' u n 

« d i s p a r u » est v i c t ime d ' u n t r a i t e m e n t c o n t r a i r e à l ' a r t ic le 3 d é p e n d de 

l ' ex i s t ence de fac teurs p a r t i c u l i e r s con fé ran t à la souffrance de 

l ' i n t é re s sé u n e d i m e n s i o n et u n c a r a c t è r e d i s t i nc t s du d é s a r r o i affectif 

q u e l 'on p e u t c o n s i d é r e r c o m m e inév i t ab le p o u r les p roches p a r e n t s 

d ' u n e p e r s o n n e v i c t ime de v io la t ions g raves des d ro i t s de l ' h o m m e . P a r m i 

ces f ac teu r s f i gu re ron t la p r o x i m i t é d e la p a r e n t é — d a n s ce c o n t e x t e , le 

lien p a r e n t - e n f a n t se ra pr iv i légié - , les c i r c o n s t a n c e s p a r t i c u l i è r e s d e la 

r e l a t i o n , la m e s u r e d a n s l aque l l e le p a r e n t a é t é t é m o i n des é v é n e m e n t s 

en q u e s t i o n , la p a r t i c i p a t i o n du p a r e n t a u x t e n t a t i v e s d ' o b t e n t i o n de 

r e n s e i g n e m e n t s su r le d i s p a r u , et la m a n i è r e don t les a u t o r i t é s ont r éag i 

à ces d e m a n d e s . La C o u r sou l igne en o u t r e q u e l ' e ssence d ' u n e te l le 

v io la t ion ne rés ide pas t a n t d a n s le fait de la « d i s p a r i t i o n » du m e m b r e de 

la famil le q u e d a n s les r é a c t i o n s et le c o m p o r t e m e n t des a u t o r i t é s face à la 

s i t u a t i o n qu i l eur a é t é s i gna l ée . C 'es t n o t a m m e n t au r e g a r d de ce d e r n i e r 

é l é m e n t q u ' u n p a r e n t p e u t se p r é t e n d r e d i r e c t e m e n t v i c t ime du 

c o m p o r t e m e n t d e s a u t o r i t é s (Çakia c. Turquie [ G C ] , n° 23657/94 , § 98, 

C E D H 1999-IV). 

157. La C o u r obse rve q u e les a u t o r i t é s de l 'E ta t d é f e n d e u r n ' o n t 

m e n é a u c u n e e n q u ê t e su r les c i r c o n s t a n c e s a y a n t e n t o u r é les 

d i spa r i t i ons . En l ' absence d ' i n f o r m a t i o n s sur le sor t des p e r s o n n e s 

d i s p a r u e s lors des é v é n e m e n t s de ju i l l e t et aoû t 1974, l eu r s famil les on t 

é t é c o n d a m n é e s à vivre d e m a n i è r e p r o l o n g é e d a n s u n é t a t d ' ango i s se 

e x t r ê m e d o n t on ne p e u t d i r e qu ' i l s 'est apa i s é avec le t e m p s . D a n s les 

c i r c o n s t a n c e s de l ' e spèce , la C o u r ne p e n s e pas q u e le fait q u e c e r t a i n e s 

p e r s o n n e s n ' a i e n t pas vu c o n c r è t e m e n t d e s m e m b r e s d e leur famil le en 

d é t e n t i o n ou ne se so ien t pas p l a i n t e s a u x a u t o r i t é s d e l 'E ta t d é f e n d e u r 
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d e pa re i l l e d é t e n t i o n les pr ive d e la q u a l i t é d e v i c t ime au r e g a r d 

de l ' a r t ic le 3. Elle r a p p e l l e q u e l ' opé ra t i on m i l i t a i r e a p r o v o q u é la m o r t 

d ' u n n o m b r e c o n s i d é r a b l e de p e r s o n n e s , de t r è s n o m b r e u s e s a r r e s t a t i o n s 

et d é t e n t i o n s et la s é p a r a t i o n forcée d e fami l les . T o u t e la s i t ua t i on doi t 

ê t r e e n c o r e t r è s p r é s e n t e à l ' espr i t d e s p r o c h e s des p e r s o n n e s d o n t le 

sor t n ' a j a m a i s é t é éclairci p a r les a u t o r i t é s . Ils sont au suppl ice 

d ' i g n o r e r si les m e m b r e s d e l eu r famil le on t é t é t ué s p e n d a n t le conflit 

ou son t tou jours d é t e n u s ou , p o u r le cas où ils a u r a i e n t é t é a r r ê t é s , s'ils 

son t m o r t s d e p u i s . Le fait q u ' u n n o m b r e t r è s élevé de C h y p r i o t e s g recs 

a i t dû c h e r c h e r refuge d a n s le Sud, a ins i q u e la division c o n t i n u e de 

C h y p r e , do iven t ê t r e t e n u s p o u r d e t r è s s é r i eu x obs tac les à l eur q u ê t e 

d ' i n f o r m a t i o n s . C ' e s t aux a u t o r i t é s de l 'E t a t d é f e n d e u r qu ' i l i n c o m b e d e 

fourn i r pa re i l l e s i n f o r m a t i o n s ; or elles n ' e n on t r i en fait. P o u r la C o u r , 

le s i lence d e s a u t o r i t é s de l 'E ta t d é f e n d e u r d e v a n t les i n q u i é t u d e s 

rée l les des famil les des d i s p a r u s c o n s t i t u e à l ' éga rd d e celles-ci u n 

t r a i t e m e n t d ' u n e g rav i t é te l le qu ' i l y a lieu de le qua l i f ie r d ' i n h u m a i n 

a u sens d e l ' a r t ic le 3 . 

158. C ' e s t pourcjuoi la C o u r conclut q u ' a u cour s d e la p é r i o d e 

c o n s i d é r é e il y a eu v io la t ion c o n t i n u e de l ' a r t ic le 3 d e la C o n v e n t i o n d a n s 

le chef d e s famil les des C h y p r i o t e s g recs d i s p a r u s . 

2. Articles 8 et 10 de la Convention 

159. D a n s son m é m o i r e , le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t en o u t r e 

q u e le fait q u e les a u t o r i t é s d e l 'E ta t d é f e n d e u r a i en t négl igé de m a n i è r e 

p e r s i s t a n t e de d o n n e r des exp l i ca t ions a u x famil les des d i s p a r u s c o n s t i t u e 

u n e g r a v e a t t e i n t e a u d ro i t de celles-ci au r e spec t d e l eu r vie fami l ia le 

a ins i q u ' à l e u r d ro i t de recevo i r des i n f o r m a t i o n s . Il a f f i rme q u e la 

r e sponsab i l i t é du g o u v e r n e m e n t d é f e n d e u r se t rouve e n g a g é e a u t i t r e 

d e s a r t i c l es 8 et 10 de la C o n v e n t i o n , d i spos i t ions se lon lui m é c o n n u e s 

d a n s les c i r c o n s t a n c e s de l ' e spèce . 

160. La C o u r no t e q u e , p o u r la C o m m i s s i o n , les gr iefs q u e le 

g o u v e r n e m e n t r e q u é r a n t t i r e des a r t i c l es 8 et 10 p o r t e n t en s u b s t a n c e 

s u r le t r a i t e m e n t subi p a r les fami l les d e s d i s p a r u s d a n s l eu r q u ê t e p o u r 

c o n n a î t r e le sor t de ces d e r n i e r s . C e l a é t a n t posé , la C o m m i s s i o n s 'est 

b o r n é e à e x a m i n e r les q u e s t i o n s q u e soulevai t pa re i l t r a i t e m e n t sous 

l ' ang le d e l 'a r t ic le 3. 

161. La C o u r se ral l ie au po in t de vue d e la C o m m i s s i o n . Eu é g a r d à sa 

conc lus ion re la t ive à l ' a r t ic le 3, qu i m e t l ' accen t su r l 'effet de l ' absence 

d ' i n f o r m a t i o n s s u r les famil les des d i s p a r u s , elle j u g e inu t i l e d ' e x a m i n e r 

s é p a r é m e n t les gr iefs fo rmulés p a r le g o u v e r n e m e n t r e q u é r a n t su r le 

t e r r a i n d e s a r t i c les 8 et 10 de la C o n v e n t i o n . 
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IV. S U R LES V I O L A T I O N S A L L É G U É E S DES D R O I T S D E S 

P E R S O N N E S D É P L A C É E S AU R E S P E C T D E L E U R D O M I C I L E 

E T AU R E S P E C T DE L E U R S BIENS 

A. Q u a n t a u x f a i t s é t a b l i s p a r la C o m m i s s i o n 

162. Le g o u v e r n e m e n t r e q u é r a n t souscr i t aux faits é tab l i s p a r la 

C o m m i s s i o n ( p a r a g r a p h e s 30-33 c i -dessus) . A cet é g a r d , il pr ie la C o u r 

d e conc lu re q u e ceux-ci t é m o i g n e n t de v io la t ions des a r t i c l e s 8 e t 13 de la 

C o n v e n t i o n e t d e l ' a r t ic le 1 du Pro toco le n" 1 ainsi q u e de l ' a r t ic le 14 d e la 

C o n v e n t i o n c o m b i n é avec les d i spos i t ions p r é c i t é e s . Il e s t i m e en o u t r e q u e 

ces faits d o n n e n t lieu à des v io la t ions des a r t i c l es 3 , 17 et 18 de la 

C o n v e n t i o n . 

163. La C o u r n ' ape r ço i t a u c u n e c i r c o n s t a n c e e x c e p t i o n n e l l e p o u v a n t 

la c o n d u i r e à a d o p t e r q u a n t a u x faits un poin t de vue d i f férent d e celui 

de la C o m m i s s i o n ( p a r a g r a p h e s 30-33 c i -dessus) . Elle n o t e q u e celle-ci 

s 'est i n sp i r ée des c o n s t a t s q u ' e l l e ava i t f o rmulés d a n s ses r a p p o r t s de 

1976 et 1983 et a t e n u c o m p t e d e l ' inf luence des t e x t e s « lég i s l a t i f s» et 

a u t r e s en v i g u e u r e n « R T C N » su r la j o u i s s a n c e des d ro i t s invoqués p a r 

le g o u v e r n e m e n t r e q u é r a n t . D e plus , le g o u v e r n e m e n t d é f e n d e u r n ' a pas 

c o n t e s t é l ' e x a c t i t u d e de p l u s i e u r s a l l éga t i ons f o r m u l é e s q u a n t a u x faits 

p a r le g o u v e r n e m e n t r e q u é r a n t au cours d e la p r o c é d u r e d e v a n t la 

C o m m i s s i o n ( p a r a g r a p h e 29 c i -dessus) . 

164. P a r t a n t , la C o u r p r o c é d e r a à l ' e x a m e n au fond des griefs d u 

g o u v e r n e m e n t r e q u é r a n t en s ' a p p u y a n t s u r les faits é t ab l i s p a r la 

C o m m i s s i o n . 

B. S u r l e b i e n - f o n d é d e s g r i e f s d u g o u v e r n e m e n t r e q u é r a n t 

/. Article 8 de la Convention 

165. Le g o u v e r n e m e n t r e q u é r a n t a f f i rme qu ' i l es t i n c o n t e s t a b l e q u e ce 

sont les m e s u r e s d e l 'E ta t d é f e n d e u r qu i on t e m p ê c h é les C h y p r i o t e s g recs 

d é p l a c é s de r e n t r e r chez e u x , a u m é p r i s de l ' a r t ic le 8 d e la C o n v e n t i o n , 

a ins i libellé : 

« 1. Toute personne a droit au respect de sa vie privée et familiale, de son domicile et 

de sa correspondance. 

2. Il ne peut y avoir ingérence d 'une autori té publique dans l'exercice de ce droit que 

pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 

dans une société démocrat ique, est nécessaire à la sécurité nationale, à la sûreté 

publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 

des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 

des droits cl libertés d 'autrui .» 
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166. Il d é c l a r e q u e la po l i t i que d e l 'E ta t d é f e n d e u r v i san t à d iviser 

C h y p r e en fonct ion d e c r i t è r e s r a c i a u x a t o u c h é 211 000 C h y p r i o t e s g recs 

d é p l a c é s et l eu r s e n f a n t s a ins i q u ' u n c e r t a i n n o m b r e de m a r o n i t e s , 

A r m é n i e n s , c a t h o l i q u e s e t a u t r e s c i toyens de la R é p u b l i q u e de C h y p r e 

qu i ava ien t chois i , c o m m e la C o n s t i t u t i o n l eu r en offrait la poss ib i l i té , 

d ' a p p a r t e n i r à la c o m m u n a u t é chypr io t e g r e c q u e . Selon lui, le refus 

c o n t i n u des a u t o r i t é s de la « R T C N » d ' a u t o r i s e r les p e r s o n n e s d é p l a c é e s 

à r e t o u r n e r d a n s le Nord e m p o r t e v io la t ion non s e u l e m e n t de leur d ro i t au 

r e s p e c t de l e u r domic i l e m a i s auss i d e l eu r d ro i t a u r e s p e c t de l eu r vie 

fami l ia le . S u r ce d e r n i e r po in t , le g o u v e r n e m e n t r e q u é r a n t no te q u e la 

po l i t i que en c a u s e a p rovoqué la s é p a r a t i o n de fami l les . 

167. De p lus , le g o u v e r n e m e n t r e q u é r a n t d e m a n d e à la C o u r de d i r e 

q u e les faits de la cause r évè l en t auss i u n e po l i t ique de d e s t r u c t i o n et de 

modi f ica t ion d é l i b é r é e s d e l ' e n v i r o n n e m e n t h u m a i n , c u l t u r e l et n a t u r e l et 

des cond i t i ons de vie d a n s le n o r d de C h y p r e . Il a f f i rme q u e ce t t e po l i t i que 

r epose su r l ' i m p l a n t a t i o n mass ive d e colons v e n u s d e T u r q u i e qu i a p o u r 

b u t et r é s u l t a t d ' é l i m i n e r la p r é s e n c e et la c u l t u r e g r e c q u e s d a n s le n o r d 

d e l ' î le. P o u r lui, les concep t s de « d o m i c i l e » et de «vie p r i v é e » son t 

s u f f i s a m m e n t l a rges p o u r e n g l o b e r la no t ion de m a i n t i e n des r e l a t i o n s 

c u l t u r e l l e s e x i s t a n t e s au sein d ' u n e n v i r o n n e m e n t c u l t u r e l qu i v ien t à 

subs i s t e r . C o m p t e t e n u d e s a l t é r a t i o n s c a u s é e s à cet e n v i r o n n e m e n t p a r 

l 'E ta t d é f e n d e u r , on ne p e u t q u e conc lu re q u e le d ro i t des p e r s o n n e s 

d é p l a c é e s au r e spec t de l e u r vie pr ivée et de leur domic i l e a é té violé en 

ce sens é g a l e m e n t . 

168. La C o m m i s s i o n a obse rvé tou t d ' a b o r d qu ' i l n 'y ava i t pas lieu d e 

r e c h e r c h e r si les p e r s o n n e s t o u c h é e s p a r les m e s u r e s l i t ig ieuses a u r a i e n t 

d û se p réva lo i r des r e c o u r s i n t e r n e s p o u r faire r e d r e s s e r l eu r s gr iefs . Selon 

el le , le refus d e s a u t o r i t é s de la « R T C N » d ' a u t o r i s e r les p e r s o n n e s 

d é p l a c é e s à r e t o u r n e r chez elles t r a d u i r a i t l ' ex i s t ence d ' u n e po l i t i que 

officielle r e c o n n u e e t , p a r t a n t , d ' u n e p r a t i q u e a d m i n i s t r a t i v e . D a n s ces 

cond i t i ons , la C o n v e n t i o n n ' ex igea i t pas l ' é p u i s e m e n t des voies d e 

r e c o u r s i n t e r n e s . 

169. C o n c e r n a n t le fond des griefs re la t i f s à la s i t u a t i o n difficile d e s 

p e r s o n n e s d é p l a c é e s , la C o m m i s s i o n a e s t i m é , eu é g a r d a u x conc lus ions 

d e ses r a p p o r t s de 1976 et de 1983 et à ses c o n s t a t s en l ' espèce 

( p a r a g r a p h e s 30-33 c i -dessus) , q u e ces p e r s o n n e s c o n t i n u a i e n t sans 

e x c e p t i o n d ' ê t r e e m p ê c h é e s de r e n t r e r chez elles d a n s le n o r d de C h y p r e 

ou m ê m e de s'y r e n d r e en vis i te . I n d é p e n d a m m e n t des mot i fs d e s û r e t é 

p u b l i q u e , p révus a u p a r a g r a p h e 2 de l ' a r t ic le 8, q u ' a v a n ç a i t le 

g o u v e r n e m e n t d é f e n d e u r , la C o m m i s s i o n a e s t i m é q u e les fai ts 

r évé l a i en t u n e v io la t ion c o n t i n u e d e l ' a r t ic le 8 à ce t é g a r d . Q u a n t a u 

po in t de vue du g o u v e r n e m e n t d é f e n d e u r se lon leque l la d e m a n d e d e s 

C h y p r i o t e s g recs d é p l a c é s d e r e g a g n e r l eu r domic i le d a n s le Nord deva i t 

ê t r e t r a i t é e d a n s le c a d r e g é n é r a l des p o u r p a r l e r s i n t e r c o m m u n a u t a i r c s , 
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la C o m m i s s i o n é ta i t d 'avis q u e ces n é g o c i a t i o n s , qu i é t a i e n t e n c o r e t r è s 

loin d ' avo i r p r o d u i t q u e l q u e r é s u l t a t c o n c r e t q u e ce soit s u r c e t t e 

q u e s t i o n p réc i se , n e s a u r a i e n t ê t r e i n v o q u é e s p o u r j u s t i f i e r le m a i n t i e n 

p e r m a n e n t d e m e s u r e s c o n t r a i r e s à la C o n v e n t i o n . 

170. E t a n t d o n n é sa conc lus ion re la t ive à l ' a r t ic le 8 a ins i q u e cel les qu i 

se r a p p o r t e n t au gr ie f q u e le g o u v e r n e m e n t r e q u é r a n t t i r e de l ' a r t i c le 1 

du Pro toco le n° 1 ( p a r a g r a p h e 183 c i -dessous ) , la C o m m i s s i o n a e s t i m é 

qu ' i l n ' é t a i t pas néces sa i r e d ' e x a m i n e r les a u t r e s a l l éga t ions de ce 

g o u v e r n e m e n t c o n c e r n a n t les modi f ica t ions a p p o r t é e s à l ' e n v i r o n n e m e n t 

d é m o g r a p h i q u e et c u l t u r e l d a n s leque l se t r o u v a i e n t les domic i l es des 

p e r s o n n e s d é p l a c é e s . 

171. La C o u r no t e q u e , d e v a n t la C o m m i s s i o n , le g o u v e r n e m e n t 

d é f e n d e u r n ' a pas c o n t e s t é l ' a f f i rmat ion du g o u v e r n e m e n t r e q u é r a n t 

selon l aque l le il é ta i t imposs ib le a u x C h y p r i o t e s g recs d é p l a c é s de 

r e n t r e r chez eux d a n s le N o r d . Il s o u t e n a i t q u e c e t t e s i t u a t i o n 

d e m e u r e r a i t i n c h a n g é e t a n t q u ' u n e so lu t ion po l i t ique g loba le n ' a u r a i t 

pas é t é t r ouvée à la q u e s t i o n chyp r io t e . D a n s ces c o n d i t i o n s , la C o u r 

e s t i m e , à l ' i n s ta r de la C o m m i s s i o n , qu ' i l n 'y a pas à se d e m a n d e r si les 

p e r s o n n e s lésées a u r a i e n t dû se p réva lo i r d e s r ecou r s i n t e r n e s offerts p a r 

la « R T C N ». 

172. La C o u r obse rve q u e la po l i t ique officielle des a u t o r i t é s d e la 

« R T C N » c o n s i s t a n t à d é n i e r aux p e r s o n n e s d é p l a c é e s le d ro i t de 

r e g a g n e r l eur domic i le es t r en fo rcée p a r les r e s t r i c t i o n s t r è s s évè res 

a p p l i q u é e s p a r ces m ê m e s a u t o r i t é s a u x vis i tes d a n s le N o r d des 

C h y p r i o t e s g recs vivant d a n s le Sud . E n c o n s é q u e n c e , non s e u l e m e n t les 

p e r s o n n e s d é p l a c é e s ne p e u v e n t s ' ad r e s se r a u x a u t o r i t é s p o u r o c c u p e r d e 

n o u v e a u d e s m a i s o n s qu ' e l l e s on t a b a n d o n n é e s , m a i s elles sont en o u t r e 

p h y s i q u e m e n t e m p ê c h é e s de s'y r e n d r e en vis i te . 

173. La C o u r re lève de p lus q u e la s i t ua t i on d é n o n c é e p a r le 

g o u v e r n e m e n t r e q u é r a n t p e r d u r e d e p u i s les é v é n e m e n t s s u r v e n u s d a n s 

le n o r d de C h y p r e en 1974. Il s e m b l e r a i t qu ' e l l e n ' a i t j a m a i s é t é t r a d u i t e 

en « lo i s» , m a i s qu ' e l l e re lève d ' u n e po l i t i que v e n a n t en app l i ca t ion d ' u n 

a r r a n g e m e n t b izonal p r é t e n d u m e n t d e s t i n é à r é d u i r e les r i s q u e s de 

conflit q u e p o u r r a i t p r o v o q u e r la c o h a b i t a t i o n d e s c o m m u n a u t é s 

chypr io t e g r e c q u e et chyp r io t e t u r q u e d a n s le N o r d . C e t a r r a n g e m e n t 

b izonal c o n t i n u e d ' ê t r e d é b a t t u d a n s le c a d r e des p o u r p a r l e r s 

i n t e r c o m m u n a u t a i r e s qu i se t i e n n e n t sous les ausp ices du S e c r é t a i r e 

g é n é r a l des N a t i o n s un ies ( p a r a g r a p h e 16 c i -dessus) . 

174. La C o u r fo rmule à ce sujet les o b s e r v a t i o n s s u i v a n t e s : 

p r e m i è r e m e n t , le dén i t o t a l du dro i t des p e r s o n n e s d é p l a c é e s au r e spec t 

de l eu r domic i le n ' es t pas p révu pa r la loi au sens de l 'a r t ic le 8 § 2 d e la 

C o n v e n t i o n ( p a r a g r a p h e 173 c i - d e s s u s ) ; d e u x i è m e m e n t , les p o u r p a r l e r s 

i n t e r c o m m u n a u t a i r e s ne s a u r a i e n t ê t r e i nvoqués p o u r l é g i t i m e r u n e 

v iola t ion d e la C o n v e n t i o n ; t r o i s i è m e m e n t , la v io la t ion en cause fait 
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l 'objet d ' u n e po l i t i que qui p e r d u r e d e p u i s 1974, et doi t donc ê t r e qua l i f iée 

de c o n t i n u e . 

175. Eu é g a r d à ces c o n s i d é r a t i o n s , la C o u r conc lu t à la v io la t ion 

c o n t i n u e de l ' a r t ic le 8 de la C o n v e n t i o n en r a i son d u refus d ' a u t o r i s e r les 

C h y p r i o t e s g recs d é p l a c é s à r e g a g n e r l eu r domic i le d a n s le no rd de 

C h y p r e . 

176. Q u a n t à l ' a l l éga t ion s u p p l é m e n t a i r e du g o u v e r n e m e n t r e q u é r a n t 

c o n c e r n a n t les modi f ica t ions de l ' e n v i r o n n e m e n t d é m o g r a p h i q u e et 

c u l t u r e l du domic i l e des p e r s o n n e s d é p l a c é e s , la C o u r cons idè re à l ' i n s t a r 

d e la C o m m i s s i o n qu ' i l n 'y a p a s lieu d ' e x a m i n e r ce grief, é t a n t d o n n é 

qu ' e l l e v ient de conc lu re à la v io la t ion c o n t i n u e de l 'a r t ic le 8 de la 

C o n v e n t i o n . 

177. En o u t r e , la C o u r j u g e a p p r o p r i é d ' é t u d i e r les a r g u m e n t s du 

g o u v e r n e m e n t r e q u é r a n t au sujet de la s é p a r a t i o n des famil les 

( p a r a g r a p h e 166 ci -dessus) avec les a l l éga t i ons d e celui-ci p o r t a n t su r les 

cond i t i ons de vie des C h y p r i o t e s g recs d u K a r p a s . 

2. Article 1 du Protocole n" 1 

1 78. Le g o u v e r n e m e n t r e q u é r a n t af f i rme q u e le refus con t i nu d e l 'E ta t 

d é f e n d e u r d ' a u t o r i s e r le r e t o u r d e s p e r s o n n e s d é p l a c é e s d a n s le no rd de 

C h y p r e e m p ê c h e celles-ci non s e u l e m e n t d ' avo i r accès à l eu r s b i ens s i tués 

d a n s c e t t e rég ion m a i s auss i d ' e n use r , d e les v e n d r e , l é g u e r , h y p o t h é q u e r , 

d é v e l o p p e r et d ' en j ou i r . Selon lui, il y a eu v io la t ion c o n t i n u e d e tous 

les a s p e c t s du d ro i t au r e spec t des b i ens g a r a n t i p a r l ' a r t ic le 1 du 

P ro toco l e n" 1, qu i d ispose : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international . 

Les dispositions précédentes ne portent pas a t te inte au droit que possèdent les Etats 

de met t re en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l 'intérêt général ou pour assurer le paiement des impôts ou 

d 'autres contributions o t i des amendes .» 

179. Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t q u e l 'E ta t d é f e n d e u r a 

a d o p t é u n e po l i t i que s y s t é m a t i q u e et c o n t i n u e d ' a t t e i n t e s aux b iens 

i m m e u b l e s des p e r s o n n e s d é p l a c é e s . Il d é c l a r e n o t a m m e n t q u e la 

possess ion des b i ens en c a u s e , d o n t les p e r s o n n e s d é p l a c é e s on t é t é 

i l l é g a l e m e n t e x p r o p r i é e s d u fait qu ' e l l e s on t é t é c h a s s é e s d u N o r d , a é t é 

t r a n s f é r é e à des T u r c s . Des m e s u r e s on t é t é p r i ses p o u r « l é g a l i s e r » c e t t e 

a p p r o p r i a t i o n i l légale des b iens et l eur a t t r i b u t i o n à des o r g a n i s m e s 

« d ' E t a t » , C h y p r i o t e s t u r c s et colons v e n u s de T u r q u i e , p a r e x e m p l e p a r 

l 'octroi d e « t i t r e s de p r o p r i é t é » a u x n o u v e a u x p o s s e s s e u r s . Les v i c t imes 

d e ces a t t e i n t e s n ' o n t j a m a i s é t é i n d e m n i s é e s . D e p lus , des m e s u r e s 

spéc i f iques on t é t é p r i ses p o u r m e t t r e en v a l e u r et exp lo i t e r 
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c o m m e r c i a l e m e n t les t e r r e s des p e r s o n n e s d é p l a c é e s , des t e r r e s 

a p p a r t e n a n t à l 'Egl ise on t é t é cédées a u fonds re l ig ieux m u s u l m a n et la 

p r o d u c t i o n agr ico le des t e r r e s chypr io t e s g r e c q u e s est a c t u e l l e m e n t 

e x p o r t é e avec des cer t i f ica t s d ' o r ig ine t u r q u e . 

180. P o u r le g o u v e r n e m e n t r e q u é r a n t , la v io la t ion c o n t i n u e des d ro i t s 

de p r o p r i é t é e n g a g e i n d u b i t a b l e m e n t la r e s p o n s a b i l i t é de l 'E ta t d é f e n d e u r 

a u t i t r e de la C o n v e n t i o n , é t a n t d o n n é les conc lus ions é n o n c é e s p a r la 

C o u r d a n s l ' a r r ê t Loizidou ( fond) . C e t t e c o n s i d é r a t i o n mise à p a r t , il fait 

obse rve r q u e , p o u r a u t a n t q u e l 'E ta t d é f e n d e u r c h e r c h e à j u s t i f i e r les 

a t t e i n t e s aux d ro i t s de p r o p r i é t é des p e r s o n n e s d é p l a c é e s en se fondan t 

s u r la d é r o g a t i o n é n o n c é e à l ' a r t ic le 1 du Pro toco le n" 1, les m e s u r e s 

« l é g a l e s » i nvoquées do ivent n é c e s s a i r e m e n t ê t r e c o n s i d é r é e s c o m m e 

nul les car el les é m a n e n t d ' u n e e n t i t é s éces s ionn i s t e i l légale et ne 

p e u v e n t de ce fait p a s s e r p o u r r e s p e c t e r les ex igences q u a l i t a t i v e s 

i n h é r e n t e s à la no t ion de «prév i s ib i l i t é p a r la loi». 

181. La C o m m i s s i o n a re levé q u e les griefs du g o u v e r n e m e n t 

r e q u é r a n t se r a p p o r t a i e n t e s s e n t i e l l e m e n t à la « l é g i s l a t i o n » et à la 

p r a t i q u e a d m i n i s t r a t i v e a v é r é e d e s a u t o r i t é s de la « R T C N » . De ce fai t , 

les p e r s o n n e s lésées n ' é t a i e n t p a s t e n u e s d ' u s e r d e s r e c o u r s i n t e r n e s , la 

C o m m i s s i o n n o t a n t q u ' e n tou t é t a t de c a u s e il s e m b l a i t q u e les 

C h y p r i o t e s g recs pr ivés d e l eu r s b iens d a n s le nord d e C h y p r e n ' e n a i en t 

p a s eu à leur d i spos i t ion . 

182. Q u a n t au fond, la C o m m i s s i o n a e s t i m é q u e les a t t e i n t e s 

a l l é g u é e s a u x d ro i t s de p r o p r i é t é des C h y p r i o t e s g recs d é p l a c é s é t a i e n t 

en s u b s t a n c e de m ê m e n a t u r e q u e celle d o n t M"" Loizidou se p l a igna i t 

d a n s sa r e q u ê t e . M ê m e si celle-ci p o r t a i t su r un cas p a r t i c u l i e r de la 

p r a t i q u e a d m i n i s t r a t i v e g é n é r a l e i n c r i m i n é e en l ' e spèce , il y avai t lieu d e 

c o n s i d é r e r q u e le r a i s o n n e m e n t suivi p a r la C o u r aux p a r a g r a p h e s 63 e t 64 

d e son a r r ê t Loizidou ( fond) (pp . 2237-2238) va la i t é g a l e m e n t p o u r la 

p r a t i q u e a d m i n i s t r a t i v e en t a n t q u e te l le . 

183. La C o m m i s s i o n a conclu , p r i n c i p a l e m e n t p o u r les mot i f s exposés 

p a r la C o u r d a n s son a r r ê t p r é c i t é , qu ' i l y ava i t eu v io la t ion c o n t i n u e de 

l ' a r t ic le 1 du Pro toco le n" 1 p e n d a n t la pé r i ode c o n s i d é r é e du fait q u e les 

C h y p r i o t e s g recs p o s s é d a n t des b i ens d a n s le nord de C h y p r e ava i en t é t é 

pr ivés de l ' accès , de la m a î t r i s e , de l ' u sage et de la j o u i s s a n c e d e l eu r s 

b iens a ins i q u e d e t o u t e r é p a r a t i o n p o u r l ' a t t e i n t e à leurs d ro i t s de 

p r o p r i é t é . 

184. La C o u r souscr i t à l ' ana lyse d e la C o m m i s s i o n . Elle no t e q u e , p o u r 

c e t t e d e r n i è r e , les p r e u v e s é t ab l i s s en t q u e d e p u i s j u i n 1989 au m o i n s , les 

a u t o r i t é s de la « R T C N » ne r e c o n n a i s s e n t p lus les d ro i t s d e p r o p r i é t é d e s 

C h y p r i o t e s g recs su r l eu r s b iens sis d a n s le n o r d de C h y p r e ( p a r a g r a p h e 32 

c i -dessus) . C e t t e p r é t e n d u e p r iva t ion de p r o p r i é t é est insc r i t e d a n s u n e 

d i spos i t ion c o n s t i t u t i o n n e l l e , « l ' a r t i c l e 159 de la C o n s t i t u t i o n d e la 

R T C N » , à l aque l l e la «loi n" 52 /1995» d o n n e effet. Il s e m b l e r a i t q u e la 
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l éga l i t é des a t t e i n t e s aux b iens des p e r s o n n e s d é p l a c é e s n e pu isse pas ê t r e 

c o n t e s t é e d e v a n t les t r i b u n a u x de la « R T C N » . D è s lors , les p e r s o n n e s 

c o n c e r n é e s n e son t pas t e n u e s de se p réva lo i r des r ecou r s i n t e r n e s p o u r 

faire r e d r e s s e r l eu r s gr iefs . 

185. La C o u r observe de p lus q u ' e n s u b s t a n c e le g o u v e r n e m e n t 

r e q u é r a n t n e se p la in t pas d ' u n e e x p r o p r i a t i o n formel le et i l légale des 

p e r s o n n e s d é p l a c é e s , m a i s du fait q u e ces p e r s o n n e s , e n ra i son d ' u n dén i 

c o n t i n u de l 'accès à leurs b iens , on t p e r d u t o u t e m a î t r i s e su r l eu r s t e r r e s 

a ins i q u e la poss ibi l i té d ' en j o u i r . C o m m e elle l 'a re levé p r é c é d e m m e n t 

( p a r a g r a p h e s 172-173 c i -dessus ) , l ' exclus ion phys ique des C h y p r i o t e s 

g recs d u t e r r i t o i r e de C h y p r e du Nord est m i s e en œ u v r e p a r la « R T C N » 

au t i t r e d ' u n e po l i t ique ou d ' u n e p r a t i q u e . D a n s ces cond i t ions , l ' ex igence 

d ' é p u i s e m e n t n e s ' app l ique pas . 

186. La C o u r r a p p e l l e avoir conclu d a n s l ' a r r ê t Loizidou (fond) q u ' e n 

c e t t e affaire la r e q u é r a n t e ne pouva i t p a s s e r p o u r avoir p e r d u son 

dro i t s u r ses b iens pa r le jeu de « l ' a r t i c l e 159 de la C o n s t i t u t i o n d e la 

R T C N » , d i spos i t ion qu ' e l l e a c o n s i d é r é e c o m m e d é p o u r v u e de va l id i té 

j u r i d i q u e a u x fins de la C o n v e n t i o n (p. 2 2 3 1 , § 44) . L ' a d o p t i o n de la 

«loi n° 52 /1995» n e modif ie en r i en c e t t e conc lus ion . La C o u r a joute q u e , 

b i en q u e c e t t e d e r n i è r e loi n ' a i t pas é té i nvoquée d e v a n t elle d a n s l 'affaire 

Loizidou, il n 'y a a u c u n e r a i son d e lui r e c o n n a î t r e p lus de va l id i té j u r id ique 

q u ' à « l ' a r t i c l e 159», a u q u e l elle t e n d à d o n n e r effet. 

187. La C o u r est conva incue q u e le r a i s o n n e m e n t c o m m e la conclus ion 

qu ' e l l e a fo rmulés d a n s l ' a r r ê t Loizidou (fond) s ' a p p l i q u e n t avec la m ê m e 

force aux C h y p r i o t e s g recs d é p l a c é s q u i , te l le M"" Loiz idou, ne p e u v e n t 

avoir accès à l eu r s b iens se t r o u v a n t d a n s le n o r d de C h y p r e en r a i son des 

r e s t r i c t i o n s a d o p t é e s p a r les a u t o r i t é s de la « R T C N » p o u r les e m p ê c h e r 

d ' a c c é d e r p h y s i q u e m e n t à ces b i ens . Le dén i c o n t i n u et to ta l de l 'accès à 

l eu r s b iens c o n s t i t u e à l ' év idence u n e i n g é r e n c e d a n s le dro i t des 

C h y p r i o t e s g recs d é p l a c é s au r e spec t de l eu r s b i ens au sens de la 

p r e m i è r e p h r a s e de l ' a r t ic le 1 d u Pro toco le n" 1. La C o u r no te en o u t r e 

q u ' e n ce qu i c o n c e r n e la p r é t e n d u e e x p r o p r i a t i o n les p e r s o n n e s d é p l a c é e s 

n ' o n t a u c u n e m e n t é t é d é d o m m a g é e s p o u r les a t t e i n t e s à l eu r s d ro i t s de 

p r o p r i é t é qu ' e l l e s on t sub ies et c o n t i n u e n t de subi r . 

188. La C o u r re lève q u e , lors de la p r o c é d u r e d e v a n t la C o m m i s s i o n , le 

g o u v e r n e m e n t d é f e n d e u r s 'est efforcé de jus t i f i e r l ' i ngé rence en 

i n v o q u a n t les p o u r p a r l e r s i n t e r c o m m u n a u t a i r e s et la néces s i t é de r e l o g e r 

les réfugiés chyp r io t e s t u r c s d é p l a c é s . O r d a n s l 'affaire Loizidou il avai t 

dé jà avancé d e te ls a r g u m e n t s , q u e la C o u r a r e j e t é s d a n s son a r r ê t au 

fond (pp . 2237-2238, § 64) . La C o u r ne voit e n l ' espèce a u c u n e r a i son de 

r e v e n i r su r ces ju s t i f i ca t ions . 

189. P o u r ces ra i sons , la C o u r conc lu t qu ' i l y a eu v io la t ion c o n t i n u e d e 

l ' a r t ic le 1 du P ro toco le n" 1 en ce q u e les C h y p r i o t e s g recs p o s s é d a n t des 

b iens d a n s le no rd d e C h y p r e se sont vu re fuse r l 'accès à l eu r s b i ens , la 
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m a î t r i s e , l 'usage et la j o u i s s a n c e de ceux-ci a ins i q u e t o u t e r é p a r a t i o n d e 

l ' i ngé rence d a n s l eu r droi t de p r o p r i é t é . 

3. Article 13 de la Convention 

190. Le g o u v e r n e m e n t r e q u é r a n t af f i rme q u e le fait q u e l 'E ta t 

d é f e n d e u r ne fournisse m a n i f e s t e m e n t a u c u n r ecou r s effectif ni m ê m e 

un q u e l c o n q u e r ecou r s a u x p e r s o n n e s d é p l a c é e s p o u r r e d r e s s e r les 

v io la t ions de l 'a r t ic le 8 de la C o n v e n t i o n et d e l ' a r t ic le 1 d u Pro toco le n" 1 

e n t r a î n e à l ' év idence u n e v io la t ion d e l ' a r t ic le 13 d e la C o n v e n t i o n , qu i 

d i spose : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles. » 

191. Il a p p r o u v e d a n s ses g r a n d e s l ignes le r a i s o n n e m e n t qu i a condu i t 

la C o m m i s s i o n à conc lu re à la v io la t ion de l 'a r t ic le 13. 

192. La C o m m i s s i o n s 'est a p p u y é e su r sa conclus ion selon laque l le les 

d ro i t s des p e r s o n n e s d é p l a c é e s g a r a n t i s p a r les a r t i c l es 8 d e la C o n v e n t i o n 

et 1 du Pro toco le n" 1 ava i en t é t é violés , et ce au t i t r e d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e . P o u r a u t a n t q u e ces p r a t i q u e s é t a i e n t insc r i t es d a n s la 

« l é g i s l a t i o n » de la « R T C N » , la C o m m i s s i o n a no t é q u ' a u c u n e 

d i spos i t ion ne p e r m e t t a i t a u x C h y p r i o t e s g recs de c o n t e s t e r l eu r 

exclus ion phys ique du t e r r i t o i r e du nord de C h y p r e . C ' e s t p o u r q u o i elle a 

conclu q u e les p e r s o n n e s d é p l a c é e s ne d i sposa i en t d ' a u c u n r ecou r s p o u r 

c o n t e s t e r les i n g é r e n c e s d a n s les d ro i t s g a r a n t i s p a r ces a r t i c l e s et qu ' i l y 

avai t d o n c eu v iola t ion de l ' a r t ic le 13. 

193. La C o u r no t e q u e le g o u v e r n e m e n t d é f e n d e u r a fait valoir d e v a n t 

la C o m m i s s i o n q u e , t a n t q u ' u n e so lu t ion po l i t ique g lobale au p r o b l è m e 

chypr io t e a c c e p t a b l e p a r tous n ' a u r a i t pas é t é é l a b o r é e , il ne s a u r a i t ê t r e 

q u e s t i o n d ' u n dro i t p o u r les p e r s o n n e s d é p l a c é e s de r e t o u r n e r d a n s le no rd 

de C h y p r e p o u r y r e t r o u v e r l eu r s domic i l es et l eu r s b iens , ou de r é c l a m e r 

l eu r s b iens i m m o b i l i e r s t r a n s f é r é s a u x a u t o r i t é s d e la « R T C N » en v e r t u 

de « l ' a r t i c l e 159 d e la C o n s t i t u t i o n de la R T C N » et a t t r i b u é s à d e s 

C h y p r i o t e s tu rcs avec des t i t r e s de p r o p r i é t é c o n f o r m é m e n t à la 

«loi n" 5 2 / 1 9 9 5 » . Le g o u v e r n e m e n t d é f e n d e u r n ' a pas af f i rmé d e v a n t la 

C o m m i s s i o n q u e les p e r s o n n e s d é p l a c é e s pouva ien t se p réva lo i r des 

r ecou r s locaux p o u r c o n t e s t e r c e t t e po l i t ique d ' i n g é r e n c e d a n s leurs 

d ro i t s . De fait , la C o u r e s t i m e qu ' i l s e ra i t c o n t r a d i c t o i r e avec la po l i t ique 

d é c l a r é e d'offrir d e s r ecou r s p o u r c o n t e s t e r son app l i ca t i on . A cet é g a r d , 

elle r a p p e l l e en o u t r e avoir conclu , s ' ag i s san t des v io la t ions a l l éguées au 

t i t r e des a r t i c l es 8 de la C o n v e n t i o n et 1 d u Pro toco le n" 1, q u ' a u c u n e 

q u e s t i o n ne se pose sous l ' angle de l ' é p u i s e m e n t des r e c o u r s i n t e r n e s , e t 
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renvo ie aux mot i fs é t a y a n t c e t t e conclus ion ( p a r a g r a p h e s 171-175 et 

184-189 c i -dessus ) . 

194. Dès lors , la C o u r , à l ' i n s t a r de la C o m m i s s i o n , conc lu t qu ' i l y a eu 

v io la t ion de l ' a r t ic le 13 d e la C o n v e n t i o n du fait q u e l 'E ta t d é f e n d e u r n ' a 

fourni aux C h y p r i o t e s g recs ne r é s i d a n t p a s d a n s le no rd de C h y p r e a u c u n 

r e c o u r s p o u r c o n t e s t e r les a t t e i n t e s à l eu r s d ro i t s g a r a n t i s p a r les a r t i c l e s 8 

de la C o n v e n t i o n et 1 du P ro toco le n" 1. 

4. Article 14 de la Convention combiné avec les articles 8 et 13 et l'article 1 du 

Protocole n° 1 

195. Le g o u v e r n e m e n t r e q u é r a n t d é c l a r e q u e les p r a t i q u e s 

a d m i n i s t r a t i v e s , la « l é g i s l a t i o n » et les «d i spos i t i ons c o n s t i t u t i o n n e l l e s » 

en c a u s e violent non s e u l e m e n t les d ro i t s g a r a n t i s p a r les a r t i c les 8 de la 

C o n v e n t i o n et 1 du Pro toco le n" 1 m a i s é g a l e m e n t l ' a r t ic le 14 de la 

C o n v e n t i o n p u i s q u ' e l l e s v i sen t e x c l u s i v e m e n t les C h y p r i o t e s g recs qu i ne 

v ivent pas d a n s le nord d e C h y p r e . C e t t e d e r n i è r e d i spos i t ion est a insi 

l ibel lée : 

« La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée no tamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

aut re situation. » 

196. P o u r p r éc i s e r son a l l éga t i on , le g o u v e r n e m e n t r e q u é r a n t a f f i rme 

q u e l 'E ta t d é f e n d e u r e n t e n d m e t t r e les G r e c s e t C h y p r i o t e s g recs à l ' index 

ca r seu les ces c a t é g o r i e s d e p e r s o n n e s ne son t pas a u t o r i s é e s à a c q u é r i r 

d e s b i ens i m m e u b l e s en « R T C N » . D ' a u t r e s « é t r a n g e r s » c o m m e les 

r e t r a i t é s b r i t a n n i q u e s p e u v e n t faire l ' acqu is i t ion d e b iens i m m e u b l e s en 

« R T C N » , y c o m p r i s des b iens « a b a n d o n n é s » p a r les C h y p r i o t e s g recs 

d é p l a c é s . De p lus , les T u r c s de T u r q u i e ne r é s i d a n t pas en « R T C N » ne 

sont p a s cons idé r é s c o m m e a y a n t a b a n d o n n é l eu rs b i ens et sont a u t o r i s é s 

à a c h e t e r de nouvel les exp lo i t a t i ons ou m a i s o n s . 

197. Le g o u v e r n e m e n t r e q u é r a n t fait en o u t r e valoir qu ' i l y a de la p a r t 

d e l 'E ta t d é f e n d e u r u n e p r a t i q u e d i s c r i m i n a t o i r e c o n s i s t a n t à ne pas 

fourn i r de r ecou r s a u x C h y p r i o t e s g recs et G r e c s en m a t i è r e de d ro i t de 

p r o p r i é t é . Selon lui, il y a eu v io la t ion de l 'a r t ic le 14 de la C o n v e n t i o n 

c o m b i n é avec l ' a r t ic le 13. 

198. La C o m m i s s i o n a conc lu q u e les i n g é r e n c e s d a n s les d ro i t s 

g a r a n t i s p a r les a r t i c l es 8 de la C o n v e n t i o n et 1 du Pro toco le n" 1 

t o u c h a i e n t e x c l u s i v e m e n t les C h y p r i o t e s g recs ne r é s i d a n t pas d a n s le 

no rd de C h y p r e , et ce p r é c i s é m e n t au m o t i f qu ' i l s a p p a r t e n a i e n t à c e t t e 

c a t é g o r i e de p e r s o n n e s . Il y a donc eu v iola t ion d e l 'a r t ic le 14 de la 

C o n v e n t i o n c o m b i n é avec les a r t i c l e s 8 et 1 du Pro toco le n" 1. La 
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C o m m i s s i o n ne s 'est pas p r o n o n c é e sur le g r i e f t i ré de l ' a r t ic le 13 c o m b i n é 

avec l ' a r t ic le 14. 

199. La C o u r c o n s i d è r e q u e , d a n s les c i r c o n s t a n c e s de l ' e spèce , les 

gr iefs exposés p a r le g o u v e r n e m e n t r e q u é r a n t au t i t r e de ces a r t i c l es 

sont les m ê m e s , q u o i q u e c o n s i d é r é s sous un a u t r e a n g l e , q u e ceux qu ' e l l e 

a dé jà e x a m i n é s s u r le t e r r a i n des a r t i c l es 8 et 13 d e la C o n v e n t i o n et d e 

l ' a r t ic le 1 du P ro toco l e n" 1, et au sujet d e s q u e l s elle a conclu à la v io la t ion . 

Elle e s t i m e qu ' i l n 'y a pas l ieu de r e c h e r c h e r s'il y a eu e n l ' o ccu r r ence 

v io la t ion de l ' a r t ic le 14 c o m b i n é avec ces d i spos i t ions du fait d ' u n 

t r a i t e m e n t d i s c r i m i n a t o i r e à l ' e n c o n t r e des C h y p r i o t e s g recs ne r é s i d a n t 

pas d a n s le no rd de C h y p r e en ce qu i c o n c e r n e l eu r s d r o i t s au r e spec t de 

l eu r domic i l e , au r e spec t d e l eu r s b iens et à un r e c o u r s effectif. 

5. Article 3 de la Convention 

200. Le g o u v e r n e m e n t r e q u é r a n t a f f i rme q u e le t r a i t e m e n t a u q u e l 

son t s o u m i s e s les p e r s o n n e s d é p l a c é e s s ' ana lyse en u n e a t t e i n t e à 

l ' a r t ic le 3 d e la C o n v e n t i o n , a insi libellé : 

«Nul ne peut être soumis à la tor ture ni à des peines ou t ra i tements inhumains ou 

dégradants . » 

2 0 1 . Il p la ide q u e la C o u r doi t conc lu re à la v io la t ion d e l ' a r t ic le 3 ca r , 

sc ion lui , infl iger de d u r e s é p r e u v e s à des c a t é g o r i e s p a r t i c u l i è r e s de 

p e r s o n n e s en fonct ion de c r i t è r e s r a c i a u x et e t h n i q u e s e t l eu r d é n i e r les 

d ro i t s g a r a n t i s p a r la C o n v e n t i o n ou p o r t e r a t t e i n t e à ceux-ci , et ce d e 

m a n i è r e ciblée et p u b l i q u e , c o n s t i t u e u n e a t t e i n t e à la d ign i t é h u m a i n e 

d ' u n e g r a v i t é te l le qu ' e l l e r e p r é s e n t e u n t r a i t e m e n t i n h u m a i n . 

202 . La C o m m i s s i o n a cons idé ré qu ' i l n 'y avai t p a s lieu de r e c h e r c h e r 

si la d i s c r i m i n a t i o n en c a u s e é t a i t é g a l e m e n t cons t i t u t ive d ' u n t r a i t e m e n t 

i n h u m a i n ou d é g r a d a n t au sens d e l ' a r t ic le 3 vu sa conc lus ion su r le t e r r a i n 

de l 'a r t ic le 14. 

203 . Eu é g a r d à sa p r o p r e conclus ion re la t ive a u x griefs q u e le 

g o u v e r n e m e n t r e q u é r a n t t i r e de l ' a r t ic le 14 de la C o n v e n t i o n 

( p a r a g r a p h e s 195 et 199 c i -dessus) a insi q u ' à ses c o n s t a t s de v io la t ion d e s 

a r t i c les 8 et 13 de la C o n v e n t i o n et de l ' a r t ic le 1 du P ro toco le n" 1, la C o u r 

q u a n t à elle ne j u g e p a s néces sa i r e d e r e c h e r c h e r si les faits a l l égués 

e m p o r t e n t é g a l e m e n t v io la t ion d e l ' a r t ic le 3 d e la C o n v e n t i o n . 

6". Articles 17 et 18 de la Convention 

204. Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t q u e les fai ts de la c a u s e 

r évè l en t u n e v io la t ion d e s a r t i c l es 17 et 18 de la C o n v e n t i o n , a insi l ibellés : 
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Article 17 

«Aucune des dispositions de la (...) Convention ne peut être interprétée comme 

impliquant pour un Etat , un groupement ou un individu, un droit quelconque de se 

livrer à une activité ou d'accomplir un acte visant à la destruction des droits ou libertés 

reconnus dans la (...) Convention ou à des limitations plus amples de ces droits et 

libertés que celles prévues à [la] Convention.» 

Article 18 

«Les restrictions qui, aux termes de la (...) Convention, sont apportées atixdits droits 

et libertés ne peuvent être appliquées que dans le but pour lequel elles ont été prévues.» 

205 . Il a f f i rme qu ' i l y a eu v io la t ion de l ' a r t ic le 17 ca r l 'E ta t d é f e n d e u r 

a a p p o r t é a u x d ro i t s et l ibe r t é s d e c e r t a i n e s p e r s o n n e s , p r i n c i p a l e m e n t des 

C h y p r i o t e s g recs , des l im i t a t i ons plus a m p l e s q u e celles p r é v u e s d a n s la 

C o n v e n t i o n . Selon lui, l 'E ta t d é f e n d e u r a a p p l i q u é des r e s t r i c t i o n s a u x 

d ro i t s d a n s u n bu t a u t r e q u e celui p révu , au m é p r i s de l ' a r t ic le 18 d e la 

C o n v e n t i o n . 

206. De l 'avis d e la C o u r , il n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t ces 

gr iefs , eu é g a r d a u x conc lus ions qu ' e l l e a é n o n c é e s q u a n t aux griefs du 

g o u v e r n e m e n t r e q u é r a n t su r le t e r r a i n des a r t i c les 8 et 13 de la 

C o n v e n t i o n et 1 d u Pro toco le n" 1. 

V. S U R LES V I O L A T I O N S A L L É G U É E S D É C O U L A N T DES 

C O N D I T I O N S DE VIE DES C H Y P R I O T E S G R E C S DANS LE 

N O R D DE C H Y P R E 

207. Le g o u v e r n e m e n t r e q u é r a n t a f f i rme q u e les cond i t i ons de vie 

fai tes aux C h y p r i o t e s g recs r e s t é s d a n s le N o r d d o n n e n t lieu à 

d ' i m p o r t a n t e s v io la t ions de la C o n v e n t i o n . Il sou l igne q u e ces v io la t ions 

r é s u l t e n t d ' u n e p r a t i q u e et v i sen t u n e p o p u l a t i o n t r è s r é d u i t e et 

d é s o r m a i s e s s e n t i e l l e m e n t â g é e vivant d a n s la rég ion du K a r p a s , d a n s le 

n o r d de C h y p r e , en app l i ca t ion d ' u n e po l i t i que de n e t t o y a g e e t h n i q u e . O n 

p e u t d ' a p r è s lui m e s u r e r le succès de celle-ci a u fait q u e , su r les q u e l q u e 

20 000 C h y p r i o t e s g recs qu i v iva ien t d a n s le K a r p a s e n 1974, il n ' e n r e s t e 

a c t u e l l e m e n t plus q u e 429. Les m a r o n i t e s , d o n t 177 r é s i d e n t e n c o r e d a n s 

le n o r d de C h y p r e , souffrent d e r e s t r i c t i o n s s imi l a i r e s m a i s mo ins d u r e s . 

208 . Le g o u v e r n e m e n t r e q u é r a n t invoque les a r t i c l es 2, 3 , 5, 6, 8, 9, 10, 

1 1, 13 et 14 de la C o n v e n t i o n et les a r t i c l es 1 et 2 du Pro toco le n" 1. 

A. Q u a n t a u x f a i t s é t a b l i s p a r la C o m m i s s i o n 

209. D ' u n e m a n i è r e g é n é r a l e , le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t 

q u e c 'es t à to r t et en a l l an t c o n t r e les p r e u v e s q u e la C o m m i s s i o n a 

conclu pour c e r t a i n s de ses griefs à la non-v io la t ion de la C o n v e n t i o n . 
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D ' a p r è s lui, les c o n s t a t s d e la C o m m i s s i o n s u r des q u e s t i o n s c o m m e les 

r e s t r i c t i ons à l ' i m p o r t a t i o n de livres a u t r e s q u e les m a n u e l s scola i res , les 

i n g é r e n c e s d a n s la c o r r e s p o n d a n c e et le d é n i d ' accès a u x soins m é d i c a u x 

ne son t pas s e u l e m e n t c o n t r a i r e s aux dépos i t i ons éc r i t e s et o ra l e s d e s 

t é m o i n s , ma i s auss i aux conc lus ions t r è s c la i res du « r a p p o r t K a r p a s » 

( p a r a g r a p h e 36 c i -dessus) e t a u x é t u d e s sur les ac t ions m e n é e s p a r les 

a u t o r i t é s de la « R T C N » p o u r m e t t r e en œ u v r e les m e s u r e s p r o p o s é e s en 

v u e d ' a p a i s e r les souff rances q u e c a u s e n t aux p o p u l a t i o n s chypr io t e 

g r e c q u e et m a r o n i t e les p r a t i q u e s a d m i n i s t r a t i v e s de v io la t ion de l eu r s 

d ro i t s g a r a n t i s pa r la C o n v e n t i o n . Le g o u v e r n e m e n t r e q u é r a n t af f i rme 

en o u t r e q u e les t é m o i n s , don t le n o m b r e a m a l h e u r e u s e m e n t é t é l imi t é , 

n ' on t eu q u ' u n cou r t t e m p s de pa ro l e p o u r r e l a t e r l eu r s e x p é r i e n c e s 

d e v a n t les d é l é g u é s de la C o m m i s s i o n . De p lus , les avoca ts d u 

g o u v e r n e m e n t r e q u é r a n t n ' o n t d i sposé q u e d ' un inf ime dé la i a p r è s les 

a u d i t i o n s p o u r e x t r a i r e les faits p e r t i n e n t s . 

210. Le g o u v e r n e m e n t r e q u é r a n t ins is te p o u r q u e la C o u r t i e n n e 

c o m p t e de ces d é f a u t s , et d ' a u t r e s , de la p r o c é d u r e d ' a u d i t i o n d e s 

t é m o i n s lo rsqu 'e l l e se p e n c h e r a sur les c o n s t a t s de la C o m m i s s i o n . Selon 

lui , la C o u r d e v r a i t se p r o c u r e r l ' é t ude h u m a n i t a i r e é tab l i e su r les 

m a r o n i t e s v ivant d a n s le n o r d d e C h y p r e , afin de j u g e r des diff icultés de 

l eu r s i t u a t i o n . Il observe à cet é g a r d q u e le S e c r é t a i r e g é n é r a l des N a t i o n s 

un ies a p roposé de c o m m u n i q u e r c e t t e é t u d e au cour s d e la p r o c é d u r e 

d e v a n t la C o m m i s s i o n m a i s q u e , le g o u v e r n e m e n t d é f e n d e u r s'y é t a n t 

opposé , elle n ' a pu ê t r e ve r sée a u doss ie r . 

2 1 1 . La C o u r préc ise q u e la C o m m i s s i o n a é tab l i les faits en 

s ' a p p u y a n t n o t a m m e n t su r les dépos i t i ons d e t é m o i n s c i tés p a r les d e u x 

p a r t i e s . Elle r a p p e l l e de su rc ro î t avoir r e j e t é les c r i t i q u e s f o r m u l é e s p a r le 

g o u v e r n e m e n t r e q u é r a n t q u a n t à la m a n i è r e don t les d é l é g u é s on t condu i t 

les a u d i t i o n s de t é m o i n s et r éa f f i rme q u e celles-ci on t é t é o r g a n i s é e s de 

so r t e à r e s p e c t e r le p r inc ipe de l ' éga l i té des a r m e s e n t r e les d e u x p a r t i e s 

( p a r a g r a p h e s 110-111 c i -dessus ) . Il faut n o t e r en o u t r e q u e , p o u r é t ab l i r 

les fai ts , la C o m m i s s i o n a l a r g e m e n t pu isé d a n s des d o c u m e n t s tels q u e le 

« r a p p o r t K a r p a s » re la t i f aux cond i t i ons de vie de la p o p u l a t i o n chypr io t e 

g r e c q u e enc lavée d a n s le no rd de C h y p r e et les r a p p o r t s d ' ac t iv i té du 

S e c r é t a i r e g é n é r a l des N a t i o n s un ies su r les m e s u r e s cor rec t ives exposées 

d a n s ledit r a p p o r t . 

212. La C o u r observe q u e le g o u v e r n e m e n t r e q u é r a n t , s'il a d m e t d a n s 

l ' e n s e m b l e les faits é t ab l i s p a r la C o m m i s s i o n , c r i t i q u e c e r t a i n e s d e s 

conc lus ions qu ' e l l e en a t i r ées . De son cô té , et c o m p t e t e n u de l ' ana lyse 

l a rge et app ro fond i e des p r e u v e s à l aque l l e la C o m m i s s i o n a p r o c é d é , la 

C o u r n ' ape r ço i t p a s de c i r c o n s t a n c e s e x c e p t i o n n e l l e s d e v a n t la c o n d u i r e à 

s ' é c a r t e r des faits é t ab l i s p a r celle-ci. En r e v a n c h e , elle r e c h e r c h e r a avec 

soin si les faits c o r r o b o r e n t t ous les griefs d u g o u v e r n e m e n t r e q u é r a n t . 

Elle r a p p e l l e qu ' e l l e se l iv re ra à cet exe rc ice en u t i l i s an t le c r i t è r e d e la 
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p r e u v e « a u - d e l à d e tou t d o u t e r a i s o n n a b l e » , m ê m e p o u r ce q u i est de 

l ' a l l éga t ion a y a n t t r a i t à l ' ex i s t ence d ' u n e p r a t i q u e a d m i n i s t r a t i v e de 

v io la t ion d e s d r o i t s g a r a n t i s p a r la C o n v e n t i o n q u ' i n v o q u e le 

g o u v e r n e m e n t r e q u é r a n t ( p a r a g r a p h e s 114-115 c i -dessus) . 

213 . Q u a n t à la d e m a n d e d u g o u v e r n e m e n t r e q u é r a n t t e n d a n t à ce 

qu ' e l l e se p r o c u r e l ' é t ude h u m a n i t a i r e r e la t ive aux cond i t i ons de vie de la 

c o m m u n a u t é m a r o n i t e d a n s le n o r d de C h y p r e , la C o u r re lève q u e le 

g o u v e r n e m e n t d é f e n d e u r n ' a pas fait savoir qu ' i l ne s 'opposai t p lus à la 

c o m m u n i c a t i o n de ce d o c u m e n t . Q u o i qu ' i l e n soit , elle obse rve q u e des 

a s p e c t s m a j e u r s de l ' é t ude on t é t é r e n d u s publ ics e t ve r sés au doss ier . 

214 . La C o u r no te q u ' e n e x a m i n a n t le b ien- fondé des griefs du 

g o u v e r n e m e n t r e q u é r a n t , la C o m m i s s i o n a p r o c é d é à u n e é v a l u a t i o n 

d ' e n s e m b l e d e s cond i t i ons d e vie des C h y p r i o t e s g recs r é s i d a n t d a n s le 

no rd de C h y p r e sous l 'angle d e s a r t i c l e s 3 , 8 et 14 de la C o n v e n t i o n . 

P a r a l l è l e m e n t , elle a é t u d i é le b ien- fondé des griefs re la t i fs a u x 

cond i t ions de vie s u r le t e r r a i n de c h a c u n des a r t i c l es p e r t i n e n t s 

(a r t i c les 2, 5, 6, 9, 10 et 11 de la C o n v e n t i o n e t a r t i c l es 1 et 2 d u 

P ro toco le n" 1), t ou t en t r a i t a n t d a n s le c a d r e de son e x a m e n global les 

gr iefs spéci f iques q u e le g o u v e r n e m e n t r e q u é r a n t t i re d e l 'a r t ic le 8 au 

sujet d e s i n g é r e n c e s d a n s le d ro i t des C h y p r i o t e s g recs du K a r p a s au 

r e spec t de l eu r vie pr ivée et fami l ia le , d e leur domic i l e et de l e u r 

c o r r e s p o n d a n c e . E t a n t d o n n é q u e les a r g u m e n t s du g o u v e r n e m e n t 

r e q u é r a n t su r ces d e r n i e r s a s p e c t s de l ' a r t ic le 8 sont é t r o i t e m e n t liés à 

ses o b s e r v a t i o n s g é n é r a l e s r e l a t ives à la v io la t ion d e c e t t e d i spos i t ion , la 

C o u r e s t i m e qu ' i l convient d e les a b o r d e r lo r squ ' e l l e é t u d i e r a les 

cond i t i ons de vie d e s C h y p r i o t e s g recs du K a r p a s sous l ' ang le de l ' a r t ic le 8. 

215 . La C o u r su ivra d o n c la m ê m e d é m a r c h e q u e la C o m m i s s i o n . 

B. S u r l e b i e n - f o n d é d e s g r i e f s d u g o u v e r n e m e n t r e q u é r a n t 

1. Article 2 de la Convention 

216. Le g o u v e r n e m e n t r e q u é r a n t af f i rme q u e les r e s t r i c t i o n s qu i 

f r a p p e n t les C h y p r i o t e s g recs et m a r o n i t e s enc lavés ayan t beso in d ' u n 

t r a i t e m e n t méd i ca l et le fait de ne pas l eu r fourn i r ou d e ne pas les 

a u t o r i s e r à bénéf ic ie r de soins a d é q u a t s e m p o r t e n t v io la t ion de l ' a r t ic le 2 

d e la C o n v e n t i o n . 

217. P o u r lui , il faut c o n s i d é r e r q u e l 'E ta t d é f e n d e u r se livre à u n e 

p r a t i q u e a d m i n i s t r a t i v e c o n s i s t a n t à n e pas p r o t é g e r le d ro i t à la vie d e 

ces c o m m u n a u t é s , pu i squ ' i l n ' ex i s t e pas d a n s le n o r d d e C h y p r e d e 

services d ' u r g e n c e e t spécia l i sés ni de soins p o u r les p e r s o n n e s â g é e s . A 

l ' appu i de sa t h è s e , il i nd ique q u e les C h y p r i o t e s g recs âgés sont obl igés 

de se r e n d r e d a n s le Sud p o u r o b t e n i r les soins et l ' a t t e n t i o n néces sa i r e s . 
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218 . La C o m m i s s i o n a conclu qu ' i l n 'y avai t pas eu v io la t ion de 

l ' a r t ic le 2 d u fait q u e les C h y p r i o t e s g recs et m a r o n i t e s vivant d a n s le 

no rd de C h y p r e s ' é t a i en t vu d é n i e r l 'accès a u x soins . Elle a cons idé ré q u e , 

m ê m e s'il ava i t pu y avoir des c a r e n c e s d a n s c e r t a i n s cas , ces p o p u l a t i o n s 

ava i en t en g é n é r a l accès a u x soins m é d i c a u x , y c o m p r i s les h ô p i t a u x d a n s 

le Sud . Elle n ' a d o n c pas e s t i m é néces sa i r e de r e c h e r c h e r si les r e c o u r s 

i n t e r n e s é v e n t u e l l e m e n t d i spon ib les en « R T C N » a v a i e n t é t é épu i s é s en 

vue d e r e d r e s s e r ce grief. 

219. La C o u r observe q u ' u n e q u e s t i o n p e u t se pose r sous l ' ang le de 

l ' a r t ic le 2 de la C o n v e n t i o n lorsqu ' i l es t p rouvé q u e les a u t o r i t é s d ' u n 

E t a t c o n t r a c t a n t on t mis la vie d ' u n e p e r s o n n e en d a n g e r en lui r e fusan t 

les soins m é d i c a u x qu ' e l l e s se sont e n g a g é e s à fourn i r à l ' e n s e m b l e d e la 

p o p u l a t i o n . A cet é g a r d , elle no t e q u e l ' a r t ic le 2 § 1 d e la C o n v e n t i o n 

a s t r e i n t l 'E t a t non s e u l e m e n t à s ' a b s t e n i r de p r o v o q u e r la m o r t de 

m a n i è r e v o l o n t a i r e et i r r é g u l i è r e , m a i s auss i à p r e n d r e les m e s u r e s 

néces sa i r e s à la p r o t e c t i o n d e la vie des p e r s o n n e s r e l evan t de sa 

j u r i d i c t i o n (L.C.B. c. Royaume-Uni, a r r ê t du 9 j u i n 1998, Recueil 1998-III, 

p . 1403, § 36) . O r elle re lève q u e la C o m m i s s i o n n ' a pas é t é en m e s u r e 

d ' é t ab l i r , à p a r t i r des fai ts , q u e les a u t o r i t é s de la « R T C N » e m p ê c h a i e n t 

d é l i b é r é m e n t la p o p u l a t i o n c o n c e r n é e de bénéf ic ie r de soins m é d i c a u x ou 

ava i en t a d o p t é u n e p r a t i q u e cons i s t an t à r e t a r d e r le t r a i t e m e n t des 

d e m a n d e s d e p a t i e n t s s o u h a i t a n t se fa i re so igne r d a n s le Sud . Elle 

c o n s t a t e q u e , p e n d a n t la pé r i ode c o n s i d é r é e , les p o p u l a t i o n s c o n c e r n é e s 

se sont e f fec t ivement h e u r t é e s à d e s diff icultés p o u r c o n s u l t e r un 

m é d e c i n p a r su i t e des r e s t r i c t i o n s q u e les a u t o r i t é s de la « R T C N » 

l eu r i m p o s a i e n t en m a t i è r e de l i be r t é d e c i r cu la t ion et q u e , d a n s c e r t a i n s 

cas , il y a b i en eu d e s r e t a r d s . Tou te fo i s , il n ' a pas é t é é tab l i q u e la vie d e 

m a l a d e s ai t é t é mise en d a n g e r du fait de r e t a r d s d a n s des cas p a r t i c u l i e r s . 

Il faut auss i n o t e r q u e ni la p o p u l a t i o n chypr io t e g r e c q u e ni la p o p u l a t i o n 

m a r o n i t e n 'on t é t é e m p ê c h é e s de bénéf ic ie r des services m é d i c a u x 

e x i s t a n t d a n s le Nord , y c o m p r i s les h ô p i t a u x . Le g o u v e r n e m e n t 

r e q u é r a n t c r i t i q u e la q u a l i t é d e s soins offerts d a n s le N o r d . C e p e n d a n t , 

la C o u r ne j u g e pas n é c e s s a i r e de r e c h e r c h e r en l ' e spèce d a n s que l l e 

m e s u r e l 'a r t ic le 2 de la C o n v e n t i o n impose à un E t a t c o n t r a c t a n t 

l 'obl igat ion d'offrir un c e r t a i n n iveau de soins m é d i c a u x . 

220. La C o u r obse rve en o u t r e q u e les diff icultés q u e c o n n a i s s e n t les 

c o m m u n a u t é s chypr io t e g r e c q u e et m a r o n i t e d a n s le d o m a i n e de la s a n t é 

d é c o u l e n t e s s e n t i e l l e m e n t d e s r e s t r i c t i ons a p p o r t é e s à l eur l i be r t é de 

c i r cu la t ion , l esque l les r é s u l t e n t d ' u n e p r a t i q u e a d m i n i s t r a t i v e qu i ne 

p e u t ê t r e a t t a q u é e d e v a n t les t r i b u n a u x d e la « R T C N » ( p a r a g r a p h e 41 

c i -dessus) . C ' e s t p o u r q u o i la C o u r cons idè re qu ' i l ne s ' impose pas 

d ' e x a m i n e r la q u e s t i o n d e l ' é p u i s e m e n t des r ecou r s i n t e r n e s . 

2 2 1 . La C o u r conclut q u e n ' es t é t ab l i e a u c u n e v io la t ion de l ' a r t ic le 2 de 

la C o n v e n t i o n à ra i son d ' u n e p r a t i q u e a l l éguée c o n s i s t a n t à r e fuse r a u x 
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C h y p r i o t e s g recs et m a r o n i t e s vivant d a n s le nord d e C h y p r e l 'accès a u x 

soins m é d i c a u x . 

222. Elle r e v i e n d r a sur le g r ie f du g o u v e r n e m e n t r e q u é r a n t r e l a t i f à 

l ' e n t r a v e a l l éguée à l 'accès a u x soins m é d i c a u x lo r squ ' e l l e é t u d i e r a 

g l o b a l e m e n t la q u e s t i o n du r e spec t de l ' a r t ic le 8 de la C o n v e n t i o n 

( p a r a g r a p h e s 281 et su ivan t s c i -dessous) . 

2. Article 5 de la Convention 

223. I n v o q u a n t l ' a r t ic le 5 de la C o n v e n t i o n , le g o u v e r n e m e n t 

r e q u é r a n t af f i rme q u e les p r e u v e s é t ab l i s s en t m a n i f e s t e m e n t q u e le d ro i t 

des C h y p r i o t e s g recs enc lavés à la s û r e t é a fait l 'objet d ' u n e p r a t i q u e d e 

v io la t ion . Le p a s s a g e p e r t i n e n t d e l ' a r t ic le 5 est a insi r é d i g é : 

« 1. Toute personne a droit à la liberté et à la sûreté . (...) » 

224. Selon lui, la C o m m i s s i o n a eu to r t de conc lu re q u e ce gr ief n ' é t a i t 

pas c o r r o b o r é p a r les p r e u v e s . Il s o u t i e n t q u e les d é p o s i t i o n s éc r i t e s e t 

o r a l e s des t é m o i n s m o n t r e n t c l a i r e m e n t la v u l n é r a b i l i t é et les c r a i n t e s de 

la p o p u l a t i o n enc l avée ainsi q u e l ' i m p u n i t é don t bénéf ic ien t les a u t e u r s 

d ' in f rac t ions c o n t r e les p e r s o n n e s et les b i e n s . Su r ce d e r n i e r po in t , le 

g o u v e r n e m e n t r e q u é r a n t obse rve q u e la police n ' a pr is a u c u n e m e s u r e 

a lors qu ' e l l e é t a i t sais ie d e p l a i n t e s ; or si les a g r e s s e u r s et su spec t s ne 

son t pas ident i f iés , t o u t e ac t ion civile est imposs ib le m ê m e s'il ex is te des 

r e c o u r s . Il sou l igne qu ' i l faut t e n i r c o m p t e d e l ' âge avancé des v i c t imes d e 

ces a c t e s c r i m i n e l s a insi q u e de la c r a i n t e d e r ep ré sa i l l e s é p r o u v é e p a r 

c e r t a i n s des t é m o i n s qu i on t é t é e n t e n d u s p a r les d é l é g u é s de la 

C o m m i s s i o n . 

225. La C o m m i s s i o n a re levé q u ' a u c u n C h y p r i o t e g r e c enc lavé n ' ava i t 

r é e l l e m e n t é t é d é t e n u p e n d a n t la pé r i ode à l ' é t u d e . Elle n ' a pas n o n p lus 

c o n s i d é r é c o m m e é t ab l i e s les a l l éga t i ons de m e n a c e s p o u r la s û r e t é . D a n s 

ces cond i t ions , la q u e s t i o n de l ' é p u i s e m e n t d e s r ecou r s i n t e r n e s ne se 

posai t pa s . Elle a conclu à la non-v io la t ion de l ' a r t ic le 5. 

226. La C o u r c o n s t a t e q u e le g o u v e r n e m e n t r e q u é r a n t n ' a f f i rme pas 

q u e l 'un q u e l c o n q u e des C h y p r i o t e s g recs enc lavés a r é e l l e m e n t é t é 

d é t e n u p e n d a n t la pé r i ode en q u e s t i o n . Le gr ie f qu ' i l e x p r i m e est lié à la 

v u l n é r a b i l i t é d e c e t t e p o p u l a t i o n â g é e e t d é c r o i s s a n t e face à la m e n a c e 

d ' a g r e s s i o n s e t d ' a c t e s c r i m i n e l s , et à son s e n t i m e n t d ' i n s é c u r i t é en 

g é n é r a l . Tou te fo i s , la C o u r e s t i m e q u e ces q u e s t i o n s s o r t e n t du c h a m p 

d ' a p p l i c a t i o n d e l ' a r t ic le 5 d e la C o n v e n t i o n e t qu ' i l conv ien t p l u t ô t d ' e n 

t r a i t e r l o r squ ' e l l e p r o c é d e r a à l ' e x a m e n d ' e n s e m b l e d e s cond i t i ons de vie 

d e s C h y p r i o t e s g recs du K a r p a s sous l ' ang le des ex igences de l ' a r t ic le 8 

( p a r a g r a p h e s 281 et su ivan t s c i -dessous ) . 

227. C 'es t p o u r q u o i la C o u r conc lu t qu ' i l n 'y a pas eu v io la t ion de 

l ' a r t ic le 5 de la C o n v e n t i o n . 
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3. Article 6 de la Convention 

228. Le g o u v e r n e m e n t r e q u é r a n t , r a p p e l a n t ses p r é c é d e n t s a r g u m e n t s 

c o n c e r n a n t les r ecour s i n t e r n e s soulevés d a n s le c a d r e des q u e s t i o n s 

p r é l i m i n a i r e s ( p a r a g r a p h e s 83-85 c i -dessus) , af f i rme q u e les C h y p r i o t e s 

g recs du n o r d de C h y p r e sont pr ivés d u d ro i t d ' o b t e n i r q u ' u n t r i b u n a l 

i n d é p e n d a n t et i m p a r t i a l é t ab l i p a r la loi s t a t u e su r l eu r s d ro i t s et 

ob l iga t ions d e c a r a c t è r e civil. Il pr ie la C o u r de conc lu re à la v io la t ion de 

l ' a r t ic le 6 de la C o n v e n t i o n , qu i d i spose en ses p a s s a g e s p e r t i n e n t s : 

« !.. Toute personne a droit à ce que sa cause soit entendue équi tablement (...) par un 

tribunal indépendant et impartial , établi par la loi, qui décidera (...) des contestations 

sur ses droits et obligations de caractère civil (...) » 

229. Il c r i t i que le fait q u e la C o m m i s s i o n n ' a i t pas p r i s e n c o m p t e 

l ' i l légal i té i n t r i n s è q u e d u r é g i m e d a n s le c a d r e d u q u e l f o n c t i o n n e n t les 

t r i b u n a u x de la « R T C N » . Il fait va loi r à ce p ropos q u e l 'on n e s a u r a i t 

a f f i rmer q u e ces t r i b u n a u x sont « é t a b l i s p a r la loi» au sens de l ' a r t ic le 6 

tel q u ' i n t e r p r é t é d a n s la j u r i s p r u d e n c e de la C o u r . Il dép lo r e q u e la 

C o m m i s s i o n ai t c o m m i s l ' e r r e u r de c o n s i d é r e r q u e les t r i b u n a u x d e la 

« R T C N » ava i en t u n e base léga le suf f i sante a u se in du « s y s t è m e 

c o n s t i t u t i o n n e l et j u r i d i q u e d e la R T C N » . D e p lus , la C o m m i s s i o n a 

négl igé des é l é m e n t s p r o b a n t s a p p u y a n t son poin t d e v u e selon l eque l la 

p o p u l a t i o n chyp r io t e g r e c q u e enc lavée n ' ava i t a u c u n e conf iance en 

l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é du s y s t è m e j u d i c i a i r e , et les déc is ions 

r e n d u e s en faveur des j u s t i c i a b l e s r e s t a i e n t l e t t r e m o r t e en ra i son de 

l ' i n t i m i d a t i o n p r a t i q u é e p a r les colons t u r c s . P l u s i e u r s fai ts s ' a jou ten t à 

c e l a : p r e m i è r e m e n t , l ' absence d ' a ide j u d i c i a i r e suscep t ib l e d e faci l i ter 

l ' o u v e r t u r e d ' a c t i ons e t , d e u x i è m e m e n t , l ' absence de m e s u r e s d e la p a r t 

des a u t o r i t é s p o u r e m p ê c h e r les colons de se l ivrer à des ac t e s 

d ' i n t i m i d a t i o n ; e n c o n s é q u e n c e , les déc is ions de j u s t i c e d e m e u r e n t 

i n e x é c u t a b l e s . De su rc ro î t , il ne faut pas oub l i e r q u e la poss ib i l i té d ' e s t e r 

en j u s t i c e est g ê n é e d e p a r les r e s t r i c t i o n s t o u c h a n t la l i be r t é d e 

c i rcu la t ion des C h y p r i o t e s g recs enc lavés et donc leur accès a u x 

t r i b u n a u x . Selon le g o u v e r n e m e n t r e q u é r a n t , le « r a p p o r t K a r p a s » 

conf i rme l ' ex i s tence de pa re i l l e s e n t r a v e s s é r i euses à la j u s t i c e . 

230. La C o m m i s s i o n a conclu à p a r t i r des faits q u e les C h y p r i o t e s 

grecs vivant d a n s le no rd de C h y p r e n ' é t a i e n t pas e m p ê c h é s d ' i n t e n t e r 

des ac t ions civiles d e v a n t les j u r i d i c t i o n s d e la « R T C N » . Se lon el le , le 

g o u v e r n e m e n t r e q u é r a n t n ' a p a s p rouvé son a l l éga t ion selon l aque l l e il 

ex i s ta i t en « R T C N » u n e p r a t i q u e c o n s i s t a n t à d é n i e r l 'accès à la j u s t i c e . 

2 3 1 . P o u r a u t a n t q u e le g o u v e r n e m e n t r e q u é r a n t a s o u t e n u q u e les 

t r i b u n a u x de la « R T C N » n e sa t i s f a i sa i en t pas a u x c r i t è r e s é n o n c é s à 

l ' a r t ic le 6, la C o m m i s s i o n a n o t é , p r e m i è r e m e n t , q u e r i en , d a n s le c a d r e 

i n s t i t u t i o n n e l d u s y s t è m e j u d i c i a i r e d e la « R T C N » , ne p e r m e t t a i t de j e t e r 

le d o u t e su r l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é des t r i b u n a u x civils ou 
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l ' i m p a r t i a l i t é subjec t ive et object ive des j u g e s e t , d e u x i è m e m e n t , q u e ces 

t r i b u n a u x fonc t ionna i en t su r la base de la lég is la t ion i n t e r n e de la 

« R T C N » , i n d é p e n d a m m e n t d u fait q u e la « R T C N » n ' é t a i t pas un E t a t 

l é g i t i m e au r e g a r d du dro i t i n t e r n a t i o n a l . La C o m m i s s i o n a cons idé ré 

q u e l 'avis c o n s u l t a t i f émis p a r la C o u r i n t e r n a t i o n a l e de j u s t i c e d a n s 

l 'affaire de la N a m i b i e ( p a r a g r a p h e 86 c i -dessus) a p p u y a i t ce po in t d e 

vue . D e p lus , il fallait se lon elle t en i r d û m e n t c o m p t e de ce q u e les 

j u r i d i c t i o n s civiles de la « R T C N » s ' i n sp i r a i en t en s u b s t a n c e de la 

t r a d i t i o n a n g l o - s a x o n n e e t ne se d i s t i n g u a i e n t pas f o n d a m e n t a l e m e n t de 

cel les qu i é t a i e n t en p lace a v a n t les é v é n e m e n t s de 1974 ni d e cel les 

é t ab l i e s d a n s la p a r t i e sud de C h y p r e . 

232. Dès lors , la C o m m i s s i o n a conclu q u e , p e n d a n t la p é r i o d e 

c o n s i d é r é e , il n 'y avai t pas eu v io la t ion de l ' a r t ic le 6 de la C o n v e n t i o n 

d a n s le chef d e s C h y p r i o t e s g recs vivant d a n s le no rd de C h y p r e . 

233 . La C o u r c o n s t a t e q u e le g o u v e r n e m e n t r e q u é r a n t s 'est b o r n é à 

p r é s e n t e r des a r g u m e n t s q u a n t à la b r a n c h e civile d e l 'a r t ic le 6 de la 

C o n v e n t i o n . Elle r appe l l e à cet é g a r d q u e le p r e m i e r p a r a g r a p h e de cet 

a r t i c le énonce le d ro i t d ' accès à un t r i b u n a l afin d ' o b t e n i r qu ' i l t r a n c h e 

les c o n t e s t a t i o n s s u r des d r o i t s ou ob l iga t ions de c a r a c t è r e civil q u e l 'on 

p e u t d i r e , au mo ins de m a n i è r e d é f e n d a b l e , r e c o n n u s en d ro i t i n t e r n e ; il 

n ' a s s u r e p a r l u i - m ê m e a u x d r o i t s et ob l iga t ions a u c u n c o n t e n u m a t é r i e l 

d é t e r m i n é d a n s l ' o rd re j u r i d i q u e des E t a t s c o n t r a c t a n t s (voir, e n t r e 

a u t r e s , Lithgow et autres c. Royaume-Uni, a r r ê t d u 8 ju i l l e t 1986, sér ie A 

n" 102, p . 70, § 192). D e p lus , un t r i b u n a l se c a r a c t é r i s e a u sens m a t é r i e l 

p a r son rôle j u r i d i c t i o n n e l : t r a n c h e r , s u r la base de n o r m e s de d ro i t et à 

l ' issue d ' u n e p r o c é d u r e o r g a n i s é e , t o u t e q u e s t i o n r e l evan t de sa 

c o m p é t e n c e . Il doi t auss i r e m p l i r u n e sér ie d ' a u t r e s cond i t ions -

i n d é p e n d a n c e , n o t a m m e n t à l ' éga rd de l 'exécutif , i m p a r t i a l i t é , d u r é e d u 

m a n d a t des m e m b r e s , g a r a n t i e s offer tes p a r la p r o c é d u r e - d o n t p l u s i e u r s 

figurent d a n s le t e x t e m ê m e d e l ' a r t ic le 6 § 1 (voir, e n t r e a u t r e s , Belilos 

c. Suisse, a r r ê t du 29 avril 1988, sér ie A n" 132, p . 29, § 64) . 

234. La C o u r no te q u e , selon le g o u v e r n e m e n t r e q u é r a n t , la 

p o p u l a t i o n chyp r io t e g r e c q u e enc lavée est e m p ê c h é e d ' i n t e n t e r d e s 

ac t ions civiles d e v a n t les t r i b u n a u x de la « R T C N » , et ce a u t i t r e d ' u n e 

p r a t i q u e a d m i n i s t r a t i v e . O r c e t t e a f f i rma t ion est en c o n t r a d i c t i o n avec 

les d é c l a r a t i o n s des t é m o i n s e n t e n d u s p a r les d é l é g u é s , y c o m p r i s ceux 

c i tés p a r le g o u v e r n e m e n t r e q u é r a n t . Elle va é g a l e m e n t à l ' encon t r e des 

p r e u v e s éc r i t e s soumise s à la C o m m i s s i o n . II est m a n i f e s t e q u e des 

C h y p r i o t e s g recs v ivant d a n s le N o r d on t parfois o b t e n u ga in de c a u s e 

d a n s des ac t ions en dé fense de l e u r d ro i t d e p r o p r i é t é ( p a r a g r a p h e 39 ci-

des sus ) et q u e l 'accès aux t r i b u n a u x locaux n e l eu r est p a s i n t e r d i t p o u r 

des r a i sons de r ace , de l a n g u e ou d 'o r ig ine e t h n i q u e . Te l le est la 

conc lus ion q u e la C o m m i s s i o n a t i r ée d e s f a i t s ; la C o u r ne la c o n t e s t e 

pas . P o u r e l le , le g o u v e r n e m e n t r e q u é r a n t doi t m o n t r e r q u e les 
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t r i b u n a u x on t é té saisis m a i s n ' o n t pas r e m p l i l eu r rô le . F a u t e de cela , elle 

ne p e u t q u e s p é c u l e r su r le b ien- fondé du grief. C e r t e s , la p o p u l a t i o n 

enc l avée n ' a e n g a g é q u ' u n n o m b r e l imi t é d ' a c t i ons . Tou te fo i s , ce fait en 

l u i - m ê m e ne suffit pas à c o r r o b o r e r le gr ief du g o u v e r n e m e n t r e q u é r a n t , 

n o t a m m e n t si l 'on pense q u e c e t t e p o p u l a t i o n est â g é e et peu n o m b r e u s e 

e t q u e , p o u r des r a i sons d ' a l l é g e a n c e , elle est p e u t - ê t r e psycho log ique

m e n t peu enc l ine à sais ir les j u r i d i c t i o n s i n s t a u r é e s p a r la « R T C N » . 

235 . La C o u r e s t i m e auss i q u e c e t t e conclus ion ne se t r ouve en r i en 

modif iée p a r le fait q u e c e r t a i n e s q u e s t i o n s suscep t ib l e s de p e s e r d ' u n 

g r a n d poids d a n s la vie q u o t i d i e n n e des C h y p r i o t e s g recs enc lavés ne 

p e u v e n t ê t r e p o r t é e s d e v a n t les t r i b u n a u x de la « R T C N » , c o m m e les 

r e s t r i c t i ons à l e u r l i be r t é d e c i r cu la t ion ou l e u r d ro i t d e t r a n s m e t t r e 

l eu r s b i ens à des m e m b r e s de leur lami l le v ivan t d a n s le Sud 

( p a r a g r a p h e s 40-41 c i -dessus ) . La C o u r cons idè re tou te fo is q u e les 

m e s u r e s en c a u s e , qu ' e l l e s r e l èven t d ' u n e po l i t i que ou de la 

« l é g i s l a t i o n » , do iven t ê t r e c o n s i d é r é e s sous l ' ang le de l 'effectivité des 

r e c o u r s a u sens d e l 'a r t ic le 13 de la C o n v e n t i o n e t de l eu r c o m p a t i b i l i t é 

avec les a u t r e s d i spos i t ions m a t é r i e l l e s d e la C o n v e n t i o n et de ses 

P ro toco les . L e u r ex i s t ence ne renforce pas la t h è s e d u g o u v e r n e m e n t 

r e q u é r a n t c o n c e r n a n t la p r a t i q u e a d m i n i s t r a t i v e a l l é g u é e d e v io la t ion de 

l 'a r t ic le 6. Elle r a p p e l l e à cet é g a r d q u e l ' app l ica t ion de cet a r t i c le 

p r é s u p p o s e un gr ie f d é f e n d a b l e en d ro i t i n t e r n e (Lithgow et autres p r éc i t é , 

p . 70, § 192, et Poivell et Rayner c. Royaume-Uni, a r r ê t d u 21 février 1990, 

sér ie A n" 172, pp . 16-17, § 36) . 

236. Q u a n t à la mise en c a u s e p a r le g o u v e r n e m e n t r e q u é r a n t d e la 

l éga l i t é m ê m e du s y s t è m e jud ic ia i re de la « R T C N » , la C o u r obse rve q u e 

celui-ci a avancé d e s a r g u m e n t s s imi la i res s u r la q u e s t i o n p r é l i m i n a i r e de 

l ' é p u i s e m e n t des voies d e r e c o u r s i n t e r n e s en ce qu i c o n c e r n e les gr iefs 

fa isant l 'objet de la p r é s e n t e r e q u ê t e ( p a r a g r a p h e s 83-85 c i -dessus) . La 

C o u r a conclu q u e , i n d é p e n d a m m e n t de l ' i l légal i té d e la « R T C N » au 

r e g a r d du dro i t i n t e r n a t i o n a l , on ne s a u r a i t exc lu re q u e des r e q u é r a n t s 

so ient t e n u s de p o r t e r l eu r s griefs e n t r e a u t r e s d e v a n t les t r i b u n a u x 

locaux en v u e d ' u n r e d r e s s e m e n t . El le a é g a l e m e n t i nd iqué à ce p ropos 

q u e sa p r inc ipa le p r é o c c u p a t i o n en la m a t i è r e é t a i t d ' a s s u r e r , d u po in t de 

vue du s y s t è m e de la C o n v e n t i o n , q u e so ien t ut i l isés des m é c a n i s m e s de 

r é so lu t ion d e s d i f fé rends qu i p e r m e t t e n t d e sais ir la j u s t i c e p o u r r e d r e s s e r 

des p ré jud ices ou d e m a n d e r r é p a r a t i o n . 

237. La C o u r c o n s t a t e , à p a r t i r des p r e u v e s s o u m i s e s à la C o m m i s s i o n 

( p a r a g r a p h e 39 c i -dessus) , q u e la « R T C N » est d o t é e d ' un s y s t è m e 

j u d i c i a i r e o p é r a t i o n n e l p o u r le r è g l e m e n t des l i t iges p o r t a n t su r des 

d ro i t s et ob l iga t ions de c a r a c t è r e civil déf inis en « d r o i t i n t e r n e » et d o n t 

la p o p u l a t i o n chypr io te g r e c q u e peu t faire u s a g e . Ainsi q u e la C o m m i s s i o n 

l 'a c o n s t a t é , le f o n c t i o n n e m e n t et les p r o c é d u r e s de ce s y s t è m e j u d i c i a i r e 

r e f l è t en t la t r a d i t i o n j u d i c i a i r e chypr io t e , qu i est celle de la common law 
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( p a r a g r a p h e 231 c i -dessus ) . A son avis, s a c h a n t q u e le « d r o i t i n t e r n e de la 

R T C N » défini t le c o n t e n u m a t é r i e l de ces d ro i t s et ob l iga t ions à 

l ' i n t e n t i o n de la p o p u l a t i o n d a n s son e n s e m b l e , il s ' ensu i t n é c e s s a i r e m e n t 

q u e les t r i b u n a u x i n t e r n e s é tab l i s pa r la « l o i » d e la « R T C N » sont le l ieu 

qu i conv ien t p o u r en o b t e n i r l ' exécu t ion . Se lon la C o u r , les t r i b u n a u x 

locaux p e u v e n t p a s s e r p o u r « é t a b l i s pa r la lo i» , ce qu i r envo ie à la « b a s e 

c o n s t i t u t i o n n e l l e et j u r i d i q u e » su r l aque l le ils f o n c t i o n n e n t , aux fins de 

s t a t u e r su r des « d ro i t s et ob l iga t i ons de c a r a c t è r e civil ». 

P o u r la C o u r , t o u t e a u t r e conc lus ion se ra i t c o n t r a i r e a u x i n t é r ê t s de la 

c o m m u n a u t é chyp r io t e g r e c q u e e t c o n d u i r a i t à f e r m e r a u x m e m b r e s de 

c e t t e c o m m u n a u t é la possibi l i té d ' o b t e n i r u n e décis ion de j u s t i c e su r u n 

gr ie f d i r igé c o n t r e u n pa r t i cu l i e r ou un o r g a n i s m e publ ic ( p a r a g r a p h e 96 

c i -dessus ) . Il faut n o t e r à cet é g a r d q u e les é l é m e n t s d e p r e u v e c o n f i r m e n t 

q u e des C h y p r i o t e s g recs qu i on t saisi la j u s t i c e p o u r faire valoir l eu r s 

d ro i t s d e c a r a c t è r e civil ont o b t e n u ga in de c a u s e . 

238. La C o u r a jou te q u e sa conclus ion su r ce po in t ne vau t n u l l e m e n t 

r e c o n n a i s s a n c e , impl ic i t e ou a u t r e , de ce q u e la « R T C N » c o n s t i t u e u n 

E t a t ( p a r a g r a p h e s 6 1 , 90 et 92 c i -dessus ) . 

239. La C o u r re lève q u e le g o u v e r n e m e n t r e q u é r a n t c o n t e s t e 

l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é d u s y s t è m e j u d i c i a i r e d e la « R T C N » en 

se p l a ç a n t du poin t d e vue de la p o p u l a t i o n chyp r io t e g r e c q u e locale . O r 

la C o m m i s s i o n a r e j e t é ce g r i e f au vu des faits ( p a r a g r a p h e 23 1 c i -dessus ) . 

E u é g a r d à sa p r o p r e a p p r é c i a t i o n des p r e u v e s , la C o u r souscr i t à c e t t e 

conc lus ion . 

240. P o u r ces r a i sons , la C o u r conclut q u e n 'es t é t ab l i e a u c u n e 

v io la t ion de l ' a r t ic le 6 de la C o n v e n t i o n d a n s le chel des C h y p r i o t e s g recs 

v ivant d a n s le no rd de C h y p r e à r a i son d ' u n e p r a t i q u e a l l éguée de dén i d e 

l eu r d ro i t d ' o b t e n i r q u ' u n t r i b u n a l i n d é p e n d a n t et i m p a r t i a l déc ide 

é q u i t a b l e m e n t de l eu r s d ro i t s et ob l iga t ions de c a r a c t è r e civil. 

4. Article 9 de la Convention 

2 4 1 . Le g o u v e r n e m e n t r e q u é r a n t a l l ègue q u e les faits r évè l en t u n e 

i n g é r e n c e d a n s le d ro i t d e s C h y p r i o t e s g recs enc lavés à la l i be r t é de 

m a n i f e s t e r l eu r re l ig ion , au m é p r i s de l ' a r t ic le 9 de la C o n v e n t i o n , a insi 

l ibellé : 

« 1. Toute personne a droit à la liberté de pensée, de conscience et de religion; ce 

droit implique la liberté de changer de religion ou de conviction, ainsi que la liberté de 

manifester sa religion ou sa conviction individuellement ou collectivement, en public ou 

en privé, par le culte, l 'enseignement, les pratiques et l 'accomplissement des rites. 

2. La liberté de manifester sa religion ou ses convictions ne peut faire l'objet d 'autres 

restrictions que celles qui, prévues par la loi, consti tuent des mesures nécessaires, dans 

une société démocrat ique, à la sécurité publique, à la protection de l 'ordre, de la santé 

ou de la morale publiques, ou à la protection des droits et libertés d 'autrui . » 
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242. Il a f f i rme q u e l ' i ngé rence d a n s le d ro i t de la p o p u l a t i o n c o n c e r n é e 

g a r a n t i p a r l ' a r t ic le 9 s ' e x p r i m e d a n s la po l i t ique d e la « R T C N » 

cons i s t an t à l im i t e r la l i be r t é d e c i r cu la t ion et p a r là l 'accès aux l ieux de 

cu l t e de celle-ci. Il c o n d a m n e auss i le fait q u e la « R T C N » n 'a i t pas n o m m é 

d ' a u t r e s p r ê t r e s d a n s la r ég ion . Il souscr i t a u x c o n s t a t s q u e la C o m m i s s i o n 

a t i rés des faits et à sa conc lus ion de v io la t ion de l 'a r t ic le 9. Il a jou te qu ' i l y 

a é g a l e m e n t lieu de conc lu re à la v io la t ion de c e t t e d i spos i t ion à l ' éga rd de 

la p o p u l a t i o n m a r o n i t e v ivant d a n s le no rd de C h y p r e p a r c e q u e celle-ci 

s 'est auss i t r o u v é e en b u t t e à des r e s t r i c t i o n s à son dro i t de se r e n d r e 

d a n s ses l ieux s a i n t s s i t ués d a n s le nord de C h y p r e et d e les e n t r e t e n i r . 

2 4 3 . La C o m m i s s i o n a obse rvé q u ' u n c e r t a i n n o m b r e d e m e s u r e s 

e n c a d r a i t la vie r e l ig i euse des C h y p r i o t e s g recs enc lavés . A cet é g a r d , elle 

a no t é q u ' a u m o i n s j u s q u ' à u n e pé r iode r é c e n t e ils ne pouva i en t se r e n d r e 

c o m m e ils le vou la i en t a u m o n a s t è r e Apos to los A n d r é a s ni so r t i r de l eu r s 

vi l lages p o u r p a r t i c i p e r à des c é r é m o n i e s r e l ig ieuses . De p lus , les a u t o r i t é s 

de la « R T C N » n ' a v a i e n t pas a p p r o u v é la n o m i n a t i o n d ' a u t r e s p r ê t r e s 

d a n s la r ég ion , a lo r s qu ' i l n 'y en avai t q u ' u n seul p o u r t ou t le K a r p a s . 

P o u r la C o m m i s s i o n , ces r e s t r i c t i o n s e m p ê c h a i e n t l ' o rgan i sa t ion n o r m a l e 

et r é g u l i è r e des c é r é m o n i e s re l ig ieuses o r t h o d o x e s g r e c q u e s , ce q u i 

en f re igna i t l ' a r t ic le 9 d e la C o n v e n t i o n . Elle a e s t i m é de p lus qu ' i l 

n ' ex i s t a i t a u c u n r ecou r s effectif p o u r faire r e d r e s s e r les m e s u r e s 

i n c r i m i n é e s . 

244. P a r t a n t , la C o m m i s s i o n a conclu qu ' i l y ava i t eu p e n d a n t la 

pé r i ode c o n s i d é r é e v io la t ion de l 'a r t ic le 9 d e la C o n v e n t i o n d a n s le chef 

des C h y p r i o t e s g recs vivant d a n s le n o r d de C h y p r e . 

245 . La C o u r a d m e t les faits tels q u e la C o m m i s s i o n les a é t ab l i s e t le 

g o u v e r n e m e n t r e q u é r a n t ne les c o n t e s t e pa s . C e d e r n i e r ne p r é t e n d pas 

q u e les a u t o r i t é s d e la « R T C N » ont e n t r a v é en t a n t q u e tel l ' exerc ice p a r 

les C h y p r i o t e s g recs du d ro i t de m a n i f e s t e r l eu r re l ig ion i n d i v i d u e l l e m e n t 

ou c o l l e c t i v e m e n t , pare i l l e i n g é r e n c e n ' é t a n t d ' a i l l eu r s pas c o r r o b o r é e p a r 

les fai ts . Tou te fo i s , les r e s t r i c t i ons t o u c h a n t l eu r l i be r t é de c i r cu la t ion 

p e n d a n t la pé r iode à l ' é t ude on t c o n s i d é r a b l e m e n t r é d u i t l eur a p t i t u d e à 

r e s p e c t e r l eu r s convic t ions r e l ig i euses , n o t a m m e n t l 'accès a u x l ieux de 

cu l t e s i tués e n d e h o r s d e l eu r s vi l lages et l eur p a r t i c i p a t i o n à d ' a u t r e s 

a spec t s de la vie r e l ig i euse . 

246. La C o u r conc lu t qu ' i l y a eu v io la t ion d e l ' a r t ic le 9 de la 

C o n v e n t i o n d a n s le che f des C h y p r i o t e s grecs v ivan t d a n s le no rd de 

C h y p r e . 

247. Elle r appe l l e q u e le g o u v e r n e m e n t r e q u é r a n t l 'a p r i é e d e 

f o r m u l e r u n c o n s t a t s imi l a i r e p o u r ce qu i est de la c o m m u n a u t é 

m a r o n i t e v ivan t d a n s le no rd de C h y p r e . Tou te fo i s , elle e s t i m e q u e les 

p r e u v e s d o n t elle d i spose ne sont pas suff i santes p o u r d é m o n t r e r a u - d e l à 

de tou t d o u t e r a i s o n n a b l e q u e les m e m b r e s d e c e t t e c o m m u n a u t é on t subi 

le m ê m e p ré jud ice q u e la p o p u l a t i o n chypr io te g r e c q u e du Nord d a n s 
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l ' exerc ice de l e u r d ro i t à la l i be r t é de re l ig ion . C 'es t p o u r q u o i elle conc lu t 

q u e n ' e s t é t ab l i e a u c u n e v io la t ion de l ' a r t ic le 9 à l ' éga rd d e la p o p u l a t i o n 

m a r o n i t e vivant d a n s le n o r d de C h y p r e . 

5. Article 10 de la Convention 

248. Le g o u v e r n e m e n t r e q u é r a n t a f f i rme q u e les a u t o r i t é s de la 

« R T C N » se sont l ivrées à u n e c e n s u r e excessive des o u v r a g e s sco la i res , 

on t r e s t r e i n t l ' i m p o r t a t i o n de j o u r n a u x et l ivres en l a n g u e g r e c q u e et 

e m p ê c h é la diffusion de tous les j o u r n a u x ou l ivres d o n t elles 

d é s a p p r o u v a i e n t le c o n t e n u . A son avis, ces ac t e s son t cons t i tu t i f s d ' u n e 

p r a t i q u e a d m i n i s t r a t i v e de v io la t ion d u d r o i t des C h y p r i o t e s g recs 

enc lavés de recevo i r e t d e c o m m u n i q u e r des i n f o r m a t i o n s et des idées 

g a r a n t i p a r l ' a r t ic le 10 de la C o n v e n t i o n , a insi libellé : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 

sans qu'il puisse y avoir ingérence d 'autori tés publiques et sans considération de 

frontière. Le présent article n 'empêche pas les Etats de soumet t re les entreprises de 

radiodiffusion, de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocrat ique, à la sécurité 

nationale, à l ' intégrité territoriale ou à la sûreté publique, à la défense de l'ordre et à 

la prévention du crime, à la protection de la santé ou de la morale, à la protection de la 

réputat ion ou des droits d 'autrui , pour empêcher la divulgation d'informations 

confidentielles ou pour garant i r l 'autorité et l ' impartialité du pouvoir judiciaire. » 

249. Le g o u v e r n e m e n t r e q u é r a n t a p p r o u v e le c o n s t a t de la 

C o m m i s s i o n selon leque l les o u v r a g e s scola i res d e s t i n é s aux e n f a n t s 

chyp r io t e s g recs d u Nord on t fait l 'objet d ' u n e c e n s u r e excess ive . Il 

e s t i m e c e p e n d a n t q u e la C o m m i s s i o n n ' a pas t e n u s u f f i s a m m e n t c o m p t e 

d e s n o m b r e u s e s p r e u v e s m o n t r a n t q u e les l ivres et j o u r n a u x en l a n g u e 

g r e c q u e é t a i e n t c e n s u r é s et conf i squés p a r les a u t o r i t é s d e la « R T C N » . 

Selon lui , il faut ê t r e plus q u e c r é d u l e p o u r i m a g i n e r q u e les a u t o r i t é s 

c e n s u r e n t les m a n u e l s scola i res , tout i n n o c e n t q u e soit l eu r c o n t e n u , 

m a i s a u t o r i s e n t l ' i m p o r t a t i o n l ibre d ' a u t r e s c a t é g o r i e s de l ivres. Il 

i nvoque les d é c l a r a t i o n s d e c e r t a i n s t é m o i n s e n t e n d u s p a r les d é l é g u é s 

d e la C o m m i s s i o n se lon lesque l les les livres et les j o u r n a u x d e v a i e n t ê t r e 

a c h e m i n é s c l a n d e s t i n e m e n t vers le no rd de C h y p r e p a r c r a i n t e qu ' i l s ne 

fussent conf i squés . 

250. La C o m m i s s i o n a conclu à la v io la t ion de l ' a r t ic le 10 d a n s la 

m e s u r e où, p e n d a n t la pé r i ode c o n s i d é r é e , les a u t o r i t é s chyp r io t e s 

t u r q u e s ava i en t c e n s u r é ou i n t e r d i t la d i s t r i b u t i o n d ' u n n o m b r e 

c o n s i d é r a b l e d e m a n u e l s scola i res au m o t i f q u e l eu r c o n t e n u r i squa i t d e 

susc i t e r l 'host i l i té e n t r e les c o m m u n a u t é s e t h n i q u e s v ivant d a n s le n o r d 
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de C h y p r e . Elle a re levé q u e les livres a insi c e n s u r é s ou i n t e r d i t s t r a i t a i e n t 

de suje ts te ls q u e la l a n g u e g r e c q u e , l ' ang la i s , l ' h i s to i re , la g é o g r a p h i e , la 

re l ig ion, l ' i n s t ruc t ion c iv ique , les sc iences , les m a t h é m a t i q u e s e t la 

m u s i q u e . M ê m e en t e n a n t c o m p t e de l ' éven tua l i t é q u e ces m a n u e l s 

r e n f e r m a i e n t d e s é l é m e n t s r e f l é t an t le po in t de vue d u g o u v e r n e m e n t 

r e q u é r a n t su r l 'h is to i re et la c u l t u r e d e C h y p r e , la m e s u r e a t t a q u é e ne 

sat is fa isa i t pas a u x ex igences p r é v u e s au p a r a g r a p h e 2 de l 'a r t ic le 10. 

Selon la C o m m i s s i o n , il n ' ex i s t a i t a u c u n r ecour s q u i e û t p e r m i s a u x 

p a r e n t s ou p ro fes seu r s d e c o n t e s t e r les m e s u r e s en c a u s e . 

2 5 1 . En r e v a n c h e , la C o m m i s s i o n n ' a pas e s t i m é é tab l i , a u vu des 

fai ts , q u e les r e s t r i c t i ons a i e n t f rappé l ' i m p o r t a t i o n d e j o u r n a u x ou de 

l ivres en l a n g u e s g r e c q u e ou chyp r io t e g r e c q u e a u t r e s q u e des o u v r a g e s 

scola i res , p a s p lus q u e la r é c e p t i o n de c o m m u n i c a t i o n s é l e c t r o n i q u e s . 

Q u a n t à l ' absence de s y s t è m e de d i s t r i b u t i o n de j o u r n a u x d a n s la 

rég ion du K a r p a s , la C o m m i s s i o n a no t é qu ' e l l e n ' ava i t pas eu 

c o n n a i s s a n c e de m e s u r e s a d m i n i s t r a t i v e s ayan t e m p ê c h é la mise en 

p lace d ' un tel s y s t è m e . 

252. La C o u r r a p p e l l e avoir a ccep t é les faits é t ab l i s p a r la C o m m i s s i o n 

( p a r a g r a p h e 212 c i -dessus) . C e l a posé , elle con f i rme le c o n s t a t d e celle-ci 

se lon leque l il y a eu m é c o n n a i s s a n c e d e l 'a r t ic le 10 en ra i son d e la 

p r a t i q u e des a u t o r i t é s de la « R T C N » cons i s t an t à p a s s e r a u cr ib le le 

c o n t e n u d e s m a n u e l s sco la i res avan t d e les d i s t r i b u e r . El le obse rve à cet 

é g a r d q u e , b ien q u e c e t t e p r o c é d u r e d ' a g r é m e n t ait é t é conçue p o u r 

ident i f ie r les é l é m e n t s suscep t ib l e s de m e n a c e r les r e l a t i o n s 

i n t e r c o m m u n a u t a i r e s et ait é té a p p l i q u é e d a n s le c a d r e des m e s u r e s 

d ' i n s t a u r a t i o n de la conf iance r e c o m m a n d é e s p a r l ' U N E I C Y P 

( p a r a g r a p h e 44 c i -dessus) , les a u t o r i t é s on t en r éa l i t é u n i l a t é r a l e m e n t 

c e n s u r é ou i n t e r d i t un g r a n d n o m b r e d ' o u v r a g e s sco la i res , auss i a n o d i n 

soit l eur c o n t e n u , p e n d a n t la pé r i ode c o n s i d é r é e . Il faut de p lus n o t e r 

q u e , d e v a n t la C o m m i s s i o n , le g o u v e r n e m e n t d é f e n d e u r n ' a fourni 

a u c u n e jus t i f ica t ion de c e t t e la rge c e n s u r e . Force est donc d e conc lu re 

q u e celle-ci es t l a r g e m e n t so r t i e du c a d r e des m e s u r e s d e conf iance et 

s ' ana lyse en u n d é n i du dro i t à la l ibe r té d ' i n f o r m a t i o n . Il ne s e m b l e avoir 

ex i s t é a u c u n r ecou r s p o u r c o n t e s t e r les déc is ions des a u t o r i t é s d e la 

« R T C N » à cet é g a r d . 

253 . La C o u r no t e q u e , selon le g o u v e r n e m e n t r e q u é r a n t , la 

C o m m i s s i o n a versé d a n s l ' e r r e u r d a n s son a p p r é c i a t i o n des p r e u v e s 

re la t ives a u x a u t r e s c a t é g o r i e s de l ivres et j o u r n a u x en l a n g u e g r e c q u e . 

A p r è s avoir s o i g n e u s e m e n t é t u d i é les q u e s t i o n s évoquées p a r le 

g o u v e r n e m e n t r e q u é r a n t , la C o u r ne j u g e pas q u e les e x e m p l e s isolés de 

conf iscat ion au pos te d e con t rô l e de L e d r a Pa l ace , qu i on t é té p r é s e n t é s à 

la C o m m i s s i o n et mis en év idence p a r le g o u v e r n e m e n t r e q u é r a n t d a n s 

son m é m o i r e et à l ' a u d i e n c e , é t ab l i s s en t c e t t e a l l éga t ion à l ' aune du 

c r i t è r e de la p r e u v e « a u - d e l à de tou t d o u t e r a i s o n n a b l e » . 
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254. La C o u r e s t i m e d o n c qu ' i l y a eu v io la t ion de l ' a r t ic le 10 de la 

C o n v e n t i o n d a n s le chef des C h y p r i o t e s g recs v ivant d a n s le n o r d d e 

C h y p r e d a n s la m e s u r e où les m a n u e l s d e s t i n é s à l eu r école p r i m a i r e on t 

é t é s o u m i s à u n e c e n s u r e excess ive p e n d a n t la pé r i ode c o n s i d é r é e . 

6". Article 11 de la Convention 

255. Le g o u v e r n e m e n t r e q u é r a n t p réc i se q u e , sous l ' angle de c e t t e 

d i spos i t ion , il se p l a in t de ce q u e les C h y p r i o t e s g recs du K a r p a s font 

l 'objet d ' i n g é r e n c e s d a n s l e u r d ro i t à la l i be r t é de r é u n i o n , au m é p r i s d e 

l ' a r t ic le 11 de la C o n v e n t i o n , a insi l ibe l l é : 

« 1 . Toute personne a droit à la liberté de réunion pacifique et à la liberté 

d'association, y compris le droit de fonder avec d 'aut res des syndicats et de s'affilier à 

des syndicats pour la défense de ses intérêts . 

2. L'exercice de ces droits ne peut faire l'objet d 'autres restrictions que celles qui, 

prévues par la loi, constituent des mesures nécessaires, dans une société démocrat ique, 

à la sécurité nationale, à la sûreté publique, à la défense de l'ordre et à la prévention du 

crime, à la protection de la santé ou de la morale, ou à la protection des droits et libertés 

d 'autrui . Le présent article n' interdit pas que des restrictions légitimes soient imposées 

à l'exercice de ces droits par les membres des forces armées , de la police ou de 

l 'administration de l 'Etat.» 

256. Le g o u v e r n e m e n t r e q u é r a n t a f f i rme q u e la C o m m i s s i o n n ' a p a s 

pr is d û m e n t en c o m p t e les p r e u v e s re la t ives à la po l i t i que m e n é e d e 

longue d a t e p a r l 'E ta t d é f e n d e u r p o u r e m p ê c h e r la p o p u l a t i o n enc lavée 

d ' e x e r c e r son dro i t de p a r t i c i p e r à des r é u n i o n s o r g a n i s é e s ou 

i m p r o m p t u e s . Selon lui , la C o m m i s s i o n a conclu à to r t q u e des obs t ac l e s 

n ' on t é t é mis a u x r é u n i o n s b i c o m m u n a u t a i r e s q u ' à p a r t i r de la mi -1996 , 

ra i son p o u r l aque l l e ils ne f e r a i en t pas l 'objet d e la p r é s e n t e r e q u ê t e . Le 

g o u v e r n e m e n t r e q u é r a n t fait va lo i r q u e la p o p u l a t i o n c o n c e r n é e n ' a en 

r éa l i t é cessé , d e p u i s 1974, d e se h e u r t e r à ces obs tac les qu i d é c o u l e n t de 

la po l i t i que g é n é r a l e de r e s t r i c t i ons suivie p a r l 'E ta t d é f e n d e u r en m a t i è r e 

de l i be r t é de c i r cu l a t i on . Il s o u t i e n t q u e ce gr ie f est c o r r o b o r é p a r les 

o b s e r v a t i o n s du S e c r é t a i r e g é n é r a l des N a t i o n s un ies su r les m e s u r e s 

a p p l i q u é e s p a r les a u t o r i t é s chyp r io t e s t u r q u e s à l ' égard des C h y p r i o t e s 

g recs et des m a r o n i t e s ins ta l lés d a n s la p a r t i e n o r d de C h y p r e ( d o c u m e n t 

O N U S/1995/1020 , a n n e x e IV, 30 n o v e m b r e 1995). A t i t r e d ' e x e m p l e de 

r e s t r i c t i o n s au dro i t à la l ibe r té d ' a s soc ia t ion p e n d a n t la pé r i ode à 

l ' é t u d e , le g o u v e r n e m e n t r e q u é r a n t i nd ique q u e les a u t o r i t é s chypr io te s 

t u r q u e s on t refusé à u n e c h a n t e u s e g r e c q u e l ' a u t o r i s a t i o n de d o n n e r u n 

conce r t d a n s la r ég ion du K a r p a s le 13 n o v e m b r e 1994. 

257. Le g o u v e r n e m e n t r e q u é r a n t a l l ègue e n o u t r e q u e la p r a t i q u e 

a d m i n i s t r a t i v e en c a u s e e n t r a î n e auss i u n e v io la t ion de l ' a r t ic le 8 é t a n t 

d o n n é q u e les p o p u l a t i o n s chyp r io t e g r e c q u e et m a r o n i t e ne p e u v e n t se 

r a s s e m b l e r ni se r é u n i r l i b r e m e n t , q u e ce soit en d e h o r s d e l e u r s vi l lages 
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en « R T C N » ou en t r a v e r s a n t la l igne de cessez-le-feu p o u r se r e n d r e d a n s 

la zone t a m p o n , ou e n c o r e d a n s la zone l ibre . 

258. La C o m m i s s i o n est p a r t i e du pr inc ipe q u e , sous l ' angle de 

l 'a r t ic le 11, le g o u v e r n e m e n t r e q u é r a n t se p la igna i t e s s e n t i e l l e m e n t de la 

v io la t ion du dro i t de la p o p u l a t i o n c o n c e r n é e à la l i be r t é d ' a ssoc ia t ion au 

sens d e fonder u n e assoc ia t ion ou d 'y a d h é r e r ou de p a r t i c i p e r a u x ac t iv i tés 

d ' u n e assoc ia t ion ayan t un m i n i m u m d ' o r g a n i s a t i o n , à l 'exclusion d e s 

r e l a t ions sociales . Elle a c o n s t a t é d ' a p r è s les faits q u ' a u cour s de la pé r iode 

cons idé rée le d ro i t a insi défini n 'ava i t fait l 'objet d ' a u c u n e r e s t r i c t ion . 

Q u a n t aux e n t r a v e s à la p a r t i c i p a t i o n des C h y p r i o t e s g recs enclavés à des 

é v é n e m e n t s b i c o m m u n a u t a i r e s o rgan i sé s p a r les N a t i o n s un i e s , la 

C o m m i s s i o n a no t é q u e les d o c u m e n t s de l ' O N U fa isa ient é t a t d 'obs tac les 

de c e t t e n a t u r e à p a r t i r d e la mi -1996 . O r ces é v é n e m e n t s é t a n t fondés su r 

des faits d i s t inc t s s u r v e n u s a p r è s la d a t e de la décis ion su r la recevabi l i t é , les 

griefs qu i s'y r a p p o r t a i e n t ne pouva i en t ê t r e pr is en c o m p t e . 

259. A y a n t conclu à la non-v io la t ion d u dro i t des C h y p r i o t e s g recs 

v ivant d a n s le n o r d de C h y p r e à la l i be r t é d ' a s soc ia t ion , la C o m m i s s i o n a 

cons idé ré qu ' i l n 'y avai t pas l ieu de r e c h e r c h e r si les r e c o u r s 

é v e n t u e l l e m e n t d i spon ib les ava i en t é t é épu i s é s s ' ag i s san t des a l l éga t i ons 

du g o u v e r n e m e n t r e q u é r a n t . 

260 . La C o u r obse rve q u e les q u e s t i o n s sou levées p a r le g o u v e r n e m e n t 

r e q u é r a n t sont e s s e n t i e l l e m e n t fac tue l les et on t é t é e x a m i n é e s avec soin 

p a r la C o m m i s s i o n lo r squ ' e l l e a effectué son e n q u ê t e . Elle no te q u e , su r la 

base des p r e u v e s ana ly sées , la C o m m i s s i o n a e s t i m é imposs ib le de 

conc lu re q u e les a u t o r i t é s d e la « R T C N » ava i en t mis au cour s d e la 

pé r i ode c o n s i d é r é e des obs tac les a u x d é m a r c h e s e n t r e p r i s e s p a r des 

C h y p r i o t e s g recs p o u r c r é e r l eu r s p r o p r e s a s soc ia t ions ou des 

a s soc ia t ions c o m m u n e s avec des C h y p r i o t e s t u r c s ou e n c o r e à la 

p a r t i c i p a t i o n de C h y p r i o t e s grecs a u x ac t iv i tés de ces a s soc ia t ions 

( p a r a g r a p h e 258 c i -dessus ) . La C o u r souscr i t au c o n s t a t d e la 

C o m m i s s i o n et a jou te q u e les p r e u v e s ne lui p e r m e t t e n t pas d e conc lu re , 

au -de l à d e tou t d o u t e r a i s o n n a b l e , à l ' ex i s t ence d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e d e v io la t ion d u dro i t des C h y p r i o t e s g recs enc lavés à la 

l i be r t é d ' a s soc ia t ion p e n d a n t la pé r i ode en q u e s t i o n . 

2 6 1 . A l ' ins ta r de la C o m m i s s i o n , la C o u r cons idè re q u e c e t t e conclus ion 

la d i spense de r e c h e r c h e r si les r e cou r s i n t e r n e s é v e n t u e l l e m e n t d isponib les 

on t é t é épu i sés p o u r ce qu i est des griefs en cause . 

262. Q u a n t a u x p l a i n t e s d u g o u v e r n e m e n t r e q u é r a n t se r a p p o r t a n t à 

u n e p r a t i q u e qu i cons i s t e ra i t à i m p o s e r des r e s t r i c t i o n s à la p a r t i c i p a t i o n 

de C h y p r i o t e s g recs à des é v é n e m e n t s bi- ou i n t e r c o m m u n a u t a i r e s d u r a n t 

la pé r i ode c o n c e r n é e , la C o u r e s t i m e , é t a n t d o n n é l 'objet des é v é n e m e n t s 

c i tés , qu ' i l convien t p l u t ô t d ' e n t r a i t e r sous l ' ang le d e l ' a r t ic le 8 de la 

C o n v e n t i o n . Elle s'y e m p l o i e r a d a n s le c a d r e de son e x a m e n global d e cet 

a r t i c le ( p a r a g r a p h e s 281 et su ivan t s c i -dessous) . 
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263 . La C o u r conc lu t q u e n ' e s t é t ab l i e a u c u n e viola t ion de l ' a r t ic le 11 

d e la C o n v e n t i o n à r a i son d ' u n e p r a t i q u e a l l é g u é e c o n s i s t a n t à d é n i e r a u x 

C h y p r i o t e s g recs v ivan t d a n s le no rd de C h y p r e le d ro i t à la l i be r t é 

d ' a s soc ia t ion . 

7. Article 1 du Protocole n" 1 

264. Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t q u e les C h y p r i o t e s g recs e t 

m a r o n i t e s vivant d a n s le no rd de C h y p r e on t é t é v i c t imes de v io la t ions des 

d ro i t s g a r a n t i s p a r l ' a r t ic le 1 du Pro toco le n" L A son avis, les a u t o r i t é s de 

l 'E ta t d é f e n d e u r ont i l l é g a l e m e n t p o r t é a t t e i n t e aux b iens des C h y p r i o t e s 

g recs et m a r o n i t e s d é c é d é s a insi q u ' à ceux des p e r s o n n e s a y a n t déc idé de 

q u i t t e r d é f i n i t i v e m e n t la p a r t i e s e p t e n t r i o n a l e . En o u t r e , les p r o p r i é t a i r e s 

fonciers se sont vu re fuse r l 'accès à l eu r s t e r r e s agr ico les s i t u é e s à plus d e 

c inq k i l o m è t r e s d e l eu r s vi l lages . Le g o u v e r n e m e n t r e q u é r a n t pr ie la C o u r 

de c o n f i r m e r la conclus ion de la C o m m i s s i o n selon l aque l l e il y a eu 

v io la t ion de l ' a r t ic le 1 du Pro toco le n" 1 à ces é g a r d s . 

265 . D e p lus , le g o u v e r n e m e n t r e q u é r a n t renvoie à son gr ie f selon 

l eque l , d ' u n e p a r t , d e s t i e r s on t p o r t é a t t e i n t e a u x b iens d e s p e r s o n n e s 

c o n c e r n é e s , q u e ce soit d a n s les v i l lages ou au -de l à de la zone des c inq 

k i l o m è t r e s et , d ' a u t r e p a r t , les a u t o r i t é s d e la « R T C N » ont a p p r o u v é ou 

to lé ré ces a t t e i n t e s . D ' a p r è s lui , les é l é m e n t s s o u m i s à la C o m m i s s i o n 

m o n t r e n t c l a i r e m e n t q u e la police locale avai t p o u r p r a t i q u e 

a d m i n i s t r a t i v e de ne pas e n q u ê t e r sur les i n t r u s i o n s i l légales su r les 

t e r r e s d ' a u t r u i , les c a m b r i o l a g e s et les d o m m a g e s a u x b i ens , a lors q u e 

l ' a r t ic le 1 du Pro toco le n" 1 m e t l 'E ta t d é f e n d e u r d a n s l 'ob l iga t ion 

posi t ive de le faire. Il dép lo r e q u e la C o m m i s s i o n n 'a i t pas conclu à la 

v io la t ion en dép i t d e l ' ex i s t ence d e p r e u v e s suf f i san tes a t t e s t a n t d ' u n e 

p r a t i q u e a d m i n i s t r a t i v e . Le g o u v e r n e m e n t r e q u é r a n t p r ie la C o u r d e 

s ' é c a r t e r de l 'avis de la C o m m i s s i o n c o n c e r n a n t ce grief. 

266. A y a n t e x a m i n é les p r e u v e s , la C o m m i s s i o n a c o n s t a t é q u e r i en 

ne m o n t r a i t qu ' i l y avai t eu a u cours de la pé r iode c o n s i d é r é e un 

q u e l c o n q u e cas d ' a t t r i b u t i o n ill icite à a u t r u i d e b iens a p p a r t e n a n t à des 

C h y p r i o t e s g recs et q u e les b i ens des C h y p r i o t e s g recs vivant d a n s le 

Nord n ' a v a i e n t pas é t é t e n u s p o u r des « b i e n s a b a n d o n n é s » au sens de 

« l ' a r t i c l e 159 de la C o n s t i t u t i o n de la R T C N » ( p a r a g r a p h e 184 ci-

d e s s u s ) . El le a obse rvé à cet é g a r d q u e les t r i b u n a u x locaux s ' é t a i e n t 

p r o n o n c é s en faveur d ' un c e r t a i n n o m b r e de C h y p r i o t e s g recs qui 

a f f i rma ien t q u e l eu r s b iens ava i en t fait l 'objet d ' u n e a t t r i b u t i o n 

i r r é g u l i è r e en v e r t u des « d i s p o s i t i o n s » i n t e r n e s app l i cab les . En 

r e v a n c h e , elle a e s t i m é é tab l i q u e les C h y p r i o t e s g recs qu i d é c i d a i e n t 

d ' a l l e r s ' ins ta l le r d a n s le Sud n ' é t a i e n t p lus cons idé ré s c o m m e les 

p r o p r i é t a i r e s l é g a u x des b iens la issés d a n s le N o r d . L e u r s i t u a t i o n é t a i t 

en cela c o m p a r a b l e à celle des p e r s o n n e s d é p l a c é e s ( p a r a g r a p h e 187 
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c i -dessus) e t , c o m m e p o u r celles-ci , il n ' ex i s t a i t a u c u n r ecou r s l eu r 

p e r m e t t a n t de d é n o n c e r cet é t a t de choses . 

267. La C o m m i s s i o n n ' é t a i t pas non p lus p e r s u a d é e q u e les h é r i t i e r s 

v ivant d a n s le sud de C h y p r e a i e n t r é e l l e m e n t eu la poss ibi l i té d ' u s e r des 

r e c o u r s offerts p a r les t r i b u n a u x de la « R T C N » p o u r faire valoir l eu r s 

d ro i t s su r les b i ens s i tués d a n s le N o r d et a p p a r t e n a n t à d e s C h y p r i o t e s 

g recs d é c é d é s . Selon la C o m m i s s i o n , le g o u v e r n e m e n t d é f e n d e u r ne lui 

avai t pas d é m o n t r é de m a n i è r e c o n v a i n c a n t e q u e ces b i ens n ' é t a i e n t pas 

cons idé r é s c o m m e « a b a n d o n n é s » en v e r t u d e s «d i spos i t i ons » p e r t i n e n t e s . 

En tou t é t a t de cause , l ' ex i s t ence m ê m e de ces « d i s p o s i t i o n s » et 

l ' éven tua l i t é de l eu r app l i ca t i on é t a i e n t , p o u r la C o m m i s s i o n , 

i n c o m p a t i b l e s avec l ' espr i t et la l e t t r e d e l 'a r t ic le 1 du Pro toco le n" 1. 

268 . Q u a n t a u x ac tes c r imine l s d e t i e r s évoqués p a r le g o u v e r n e m e n t 

r e q u é r a n t , la C o m m i s s i o n a e s t i m é q u e les p r e u v e s ne c o r r o b o r a i e n t pas 

les a l l éga t ions selon lesque l les les a u t o r i t é s de la « R T C N » a u r a i e n t inci té 

ou p a r t i c i p é à la c o m m i s s i o n d ' in f rac t ions c o n t r e d e s b i ens . El le a no t é 

q u ' u n c e r t a i n n o m b r e d ' a c t i ons civiles et p é n a l e s ava i en t é t é e n g a g é e s 

avec succès d e v a n t les t r i b u n a u x au sujet d ' i n c i d e n t s de ce type et qu ' i l y 

avai t r é c e m m e n t eu u n e a u g m e n t a t i o n des p o u r s u i t e s p é n a l e s . 

269. La C o u r no t e , à p a r t i r des faits é tab l i s p a r la C o m m i s s i o n , q u e la 

p r a t i q u e de la « R T C N » en m a t i è r e d e p r o p r i é t é d e s b i ens s i tués d a n s le 

Nord cons i s te à ne p a s é t a b l i r de d i s t inc t ion e n t r e les p r o p r i é t a i r e s 

chypr io t e s g recs d é p l a c é s et les p r o p r i é t a i r e s chypr io te s g recs d u K a r p a s 

q u i t t a n t d é f i n i t i v e m e n t la « R T C N » , en c o n s é q u e n c e d e quo i les b i ens 

i m m e u b l e s de ces d e r n i e r s sont r é p u t é s « a b a n d o n n é s » et p e u v e n t ê t r e 

a t t r i b u é s à d e s t i e r s en « R T C N » . 

P o u r la C o u r , ces faits r évè l en t u n e v io la t ion c o n t i n u e de l 'a r t ic le 1 du 

Pro toco le n" 1 d a n s le chef des C h y p r i o t e s g recs vivant d a n s le no rd de 

C h y p r e en ce q u e , lorsqu ' i l s q u i t t e n t d é f i n i t i v e m e n t c e t t e r ég ion , l eur 

dro i t au r e s p e c t d e leurs b iens n ' es t p a s g a r a n t i . 

270. La C o u r obse rve en o u t r e q u e les p r e u v e s recue i l l i es au sujet de ce 

g r i e f d o n n e n t el les auss i f o r t e m e n t à p e n s e r q u e les C h y p r i o t e s g r ec s 

p o s s é d a n t des b i ens d a n s le N o r d ne p e u v e n t les l é g u e r à l eur m o r t et 

q u e ceux-ci r e v i e n n e n t a u x a u t o r i t é s à t i t r e de b iens « a b a n d o n n é s » . Elle 

no t e q u e le g o u v e r n e m e n t d é f e n d e u r a a f f i rmé d e v a n t la C o m m i s s i o n q u e 

les h é r i t i e r s pouva i en t u s e r d ' u n r ecou r s p o u r faire valoir l eur d ro i t s u r les 

b iens d ' un p a r e n t chypr io t e g r e c d é c é d é . La C o u r , p a s p lu s q u e la 

C o m m i s s i o n , n ' e s t conva incue q u e les i n t é r e s s é s a i e n t q u e l q u e c h a n c e 

d ' o b t e n i r ga in d e cause , é t a n t d o n n é le po in t d e v u e e x p r i m é p a r le 

g o u v e r n e m e n t d é f e n d e u r d e v a n t la C o m m i s s i o n : les b iens des 

C h y p r i o t e s g recs d é c é d é s r e v i e n n e n t a u x a u t o r i t é s ca r ils sont a s s imi l é s à 

des b iens « a b a n d o n n é s ». Elle r e m a r q u e en o u t r e q u e les hé r i t i e r s ins ta l l és 

d a n s le Sud ne p o u r r a i e n t en r éa l i t é pas se r e n d r e d a n s le N o r d p o u r y 

avoir accès aux b iens don t ils a u r a i e n t h é r i t é . 
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E n c o n s é q u e n c e , il y a eu v io la t ion d e l ' a r t ic le 1 du Pro toco le n" 1 à cet 

é g a r d auss i , en ce q u e les d ro i t s s u c c e s s o r a u x des p e r s o n n e s v ivant d a n s le 

Sud s u r les b i ens sis d a n s le Nord a p p a r t e n a n t à leurs p r o c h e s chypr io t e s 

g recs d é c é d é s ne son t pas r e c o n n u s . 

2 7 1 . En ce qu i c o n c e r n e l ' a l l éga t ion du g o u v e r n e m e n t r e q u é r a n t 

re la t ive à l ' absence d e m e s u r e s p o u r p r o t é g e r les b i ens d e s C h y p r i o t e s 

g recs d ' a c t e s c r i m i n e l s , la C o u r e s t i m e q u e les é l é m e n t s fourn i s 

n ' é t a b l i s s e n t p a s , à en j u g e r à l ' aune d u c r i t è r e r e q u i s , l ' ex i s tence d ' u n e 

p r a t i q u e a d m i n i s t r a t i v e de la p a r t des a u t o r i t é s de la « R T C N » cons i s t an t 

à c a u t i o n n e r pa re i l s ac t e s , à ne pas e n q u ê t e r à l eu r sujet ou à ne r ien faire 

p o u r les p r éven i r . Elle observe q u e la C o m m i s s i o n a e x a m i n é avec soin les 

dépos i t i ons d e s t é m o i n s s a n s pouvoir conc lu r e q u e c e t t e a l l éga t ion se 

t r ouva i t é t ab l i e . A y a n t p rocédé à sa p r o p r e a p p r é c i a t i o n des é l é m e n t s de 

p r e u v e i nvoqués p a r le g o u v e r n e m e n t r e q u é r a n t , la C o u r souscr i t à c e t t e 

conc lus ion . Elle re lève en o u t r e q u e le « d r o i t i n t e r n e » d e la « R T C N » 

prévoi t la poss ibi l i té d ' a s s i g n e r au civil les a u t e u r s d e t r o u b l e s d e la 

possess ion et au p é n a l les a u t e u r s d ' a c t e s i l l ici tes. Les t r i b u n a u x de la 

« R T C N » ont parfois d o n n é ga in de c a u s e à des p l a i g n a n t s chypr io t e s 

g recs . C o m m e i n d i q u é p r é c é d e m m e n t , les é l é m e n t s d e p r e u v e ne 

p e r m e t t e n t p a s d ' é t a b l i r l ' ex i s t ence , p e n d a n t la p é r i o d e e n c a u s e , d ' u n e 

p r a t i q u e a d m i n i s t r a t i v e c o n s i s t a n t à d é n i e r a u x m e m b r e s de la 

p o p u l a t i o n enc lavée l 'accès à un t r i b u n a l p o u r faire valoi r l eu r s d ro i t s de 

c a r a c t è r e civil ( p a r a g r a p h e 240 c i -dessus ) . 

272 . D è s lors , la C o u r conc lu t q u e n ' e s t é t ab l i e a u c u n e viola t ion d e 

l ' a r t ic le 1 d u P ro toco le n" 1 à ra i son d ' u n e p r a t i q u e a l l é g u é e cons i s t an t à 

ne pas p r o t é g e r les b iens des C h y p r i o t e s g recs vivant d a n s le no rd d e 

C h y p r e c o n t r e les i n g é r e n c e s de p a r t i c u l i e r s . 

8. Article 2 du Protocole n" 1 

273 . Le g o u v e r n e m e n t r e q u é r a n t a f f i rme q u e les en fan t s des 

C h y p r i o t e s g recs v ivant d a n s le n o r d de C h y p r e ne d i sposen t pas d ' u n 

e n s e i g n e m e n t s e c o n d a i r e et q u e les p a r e n t s chypr io t e s g recs d ' e n f a n t s en 

â g e d e f r é q u e n t e r le s e c o n d a i r e se vo ien t e n c o n s é q u e n c e re fuse r le d ro i t 

d ' a s s u r e r à l eu r p r o g é n i t u r e u n e é d u c a t i o n c o n f o r m e à l eu r s convic t ions 

r e l ig i euses et p h i l o s o p h i q u e s . Il invoque l ' a r t ic le 2 du Pro toco le n" 1, q u i 

d i spose : 

«Nul ne peut se voir refuser le droit à l ' instruction. L'Etat, dans l'exercice des 

fonctions qu'il assumera dans le domaine de l 'éducation et de l 'enseignement, 

respectera le droit des parents d 'assurer cette éducation et cet enseignement 

conformément à leurs convictions religieuses et philosophiques.» 

274. Le g o u v e r n e m e n t r e q u é r a n t a p p r o u v e les r a i sons p o u r l e sque l l e s 

la C o m m i s s i o n a conclu à la v io la t ion de c e t t e d i spos i t ion . Il pr ie toutefo is 

la C o u r d e c o n s t a t e r q u e c e t t e c l ause a é g a l e m e n t é t é m é c o n n u e du fait 
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q u e l 'E ta t d é f e n d e u r a e m p ê c h é l ' e n s e i g n e m e n t p r i m a i r e de fonc t ionne r 

c o r r e c t e m e n t j u s q u ' à la fin d e 1997 ca r , avan t cela , la « R T C N » n ' ava i t pas 

p e r m i s la n o m i n a t i o n d ' u n i n s t i t u t e u r . Se lon lui, c e t t e po l i t i que p o r t e 

a t t e i n t e au d ro i t des e n f a n t s chypr io t e s g recs à l ' i n s t ruc t ion p r i m a i r e . 

275 . La C o m m i s s i o n , s ' a p p u y a n t sur les p r inc ipes d é g a g é s d a n s 

l'Affaire relative à certains aspects du régime linguistique de l'enseignement en 

Belgique ( fond) ( a r r ê t d u 23 ju i l l e t 1968, sé r ie A n" 6 ) , a no té q u e les 

poss ib i l i tés d ' e n s e i g n e m e n t s e c o n d a i r e a u p a r a v a n t offer tes a u x e n f a n t s 

chypr io te s g recs ava i en t é t é s u p p r i m é e s p a r les a u t o r i t é s chypr io t e s 

t u r q u e s . D è s lors, il n ' é t a i t p lus possible de r é p o n d r e a u souha i t l é g i t i m e 

des C h y p r i o t e s g recs vivant d a n s le n o r d de C h y p r e de faire i n s t r u i r e l eu r s 

e n f a n t s se lon l eu r t r ad i t i on c u l t u r e l l e et e t h n i q u e , n o t a m m e n t avec u n 

e n s e i g n e m e n t en l a n g u e g r e c q u e . La C o m m i s s i o n a cons idé ré en o u t r e 

q u e l ' ab sence t o t a l e d ' e n s e i g n e m e n t s e c o n d a i r e p o u r c e t t e p o p u l a t i o n ne 

s a u r a i t ê t r e c o m p e n s é e p a r l ' a u t o r i s a t i o n a c c o r d é e p a r les a u t o r i t é s aux 

élèves de f r é q u e n t e r des écoles d a n s le Sud, vu les r e s t r i c t i ons qu i 

f r appa ien t l eur r e t o u r d a n s le Nord ( p a r a g r a p h e 44 c i -dessus ) . Elle a 

conclu q u e la p r a t i q u e d e s a u t o r i t é s chyp r io t e s t u r q u e s s ' ana lysa i t en un 

dén i de la s u b s t a n c e du d ro i t à l ' i n s t ruc t ion e t en u n e v io la t ion de l ' a r t ic le 2 

du Pro toco le n" 1. 

276. P o u r ce qu i est de l ' e n s e i g n e m e n t p r i m a i r e en l a n g u e g r e c q u e , la 

C o m m i s s i o n a e s t i m é q u e les a u t o r i t é s chypr io t e s t u r q u e s n ' a v a i e n t pas 

m é c o n n u le d ro i t à l ' i n s t ruc t ion de la p o p u l a t i o n c o n c e r n é e et q u e les 

p r o b l è m e s d é c o u l a n t d e la v a c a n c e d e pos te s d ' e n s e i g n a n t s ava i en t é t é 

r é so lus . 

277. La C o u r relève q u e , l o r s q u e les e n f a n t s d e p a r e n t s chyp r io t e s 

g recs vivant d a n s le n o r d de C h y p r e s o u h a i t e n t su ivre u n e n s e i g n e m e n t 

s e c o n d a i r e en l a n g u e g r e c q u e , ils sont c o n t r a i n t s d e f r é q u e n t e r des 

é t a b l i s s e m e n t s s i tués d a n s le Sud, ca r c e t t e poss ibi l i té n e l eu r est pas 

offer te en « R T C N » d e p u i s q u e les a u t o r i t é s chyp r io t e s t u r q u e s on t 

déc idé de la s u p p r i m e r . Les e n f a n t s q u i a t t e i g n e n t l ' âge de d o u z e a n s 

p e u v e n t c e r t e s p o u r s u i v r e l e u r sco la r i t é d a n s le N o r d , où l ' e n s e i g n e m e n t 

est d i s p e n s é en t u r c ou en ang la i s . Il n 'y a d o n c pas au sens s t r ic t du t e r m e 

d e refus du dro i t à l ' i n s t ruc t ion , qui est la p r inc ipa le ob l iga t ion i n c o m b a n t 

aux P a r t i e s c o n t r a c t a n t e s en v e r t u de la p r e m i è r e p h r a s e de l ' a r t ic le 2 du 

Pro toco le n" 1 (Kjeldsen, Busk Madsen et Pedersen c. Danemark, a r r ê t d u 

7 d é c e m b r e 1976, sér ie A n" 23 , pp. 25-26, § 52) . D e p lus , c e t t e d i spos i t ion 

ne préc ise pas la l a n g u e d a n s l aque l le l ' e n s e i g n e m e n t doi t ê t r e d i s p e n s é 

afin q u e le d ro i t à l ' i n s t ruc t ion soit r e s p e c t é ( a r r ê t p r é c i t é en l'affaire 

linguistique belge, pp . 30 -31 , § 3 ) . 

278 . P o u r la C o u r , toutefo is , la poss ibi l i té offer te aux p a r e n t s 

chypr io t e s g recs d ' i n sc r i r e l eu r s e n f a n t s d a n s les é t a b l i s s e m e n t s 

s e c o n d a i r e s du N o r d d a n s les cond i t ions p r o p o s é e s n ' e s t pas t r è s r éa l i s t e , 

é t a n t d o n n é q u e ces e n f a n t s y ont dé jà effectué l eu r sco lar i té p r i m a i r e 
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d a n s u n e école chypr io t e g r e c q u e . Les a u t o r i t é s ne p e u v e n t i g n o r e r q u e les 

p a r e n t s chypr io t e s g recs s o u h a i t e n t q u e l eu r s e n f a n t s p o u r s u i v e n t l eu r 

e n s e i g n e m e n t en l a n g u e g r e c q u e . Le fait q u e les a u t o r i t é s de la 

« R T C N » , a p r è s avoir o rgan i s é un e n s e i g n e m e n t p r i m a i r e en l a n g u e 

g r e c q u e , n ' a i e n t pas fait d e m ê m e p o u r le s e c o n d a i r e ne p e u t q u e p a s s e r 

p o u r un dén i de la s u b s t a n c e du dro i t en c a u s e . O n ne s a u r a i t a f f i rmer q u e 

l ' ex i s t ence d ' é t a b l i s s e m e n t s s e c o n d a i r e s d a n s le Sud offrant u n 

e n s e i g n e m e n t con fo rme à la t r a d i t i o n l i ngu i s t i que des C h y p r i o t e s 

g recs enc lavés suffise à sa t i s fa i re à l 'ob l iga t ion q u ' i m p o s e l 'a r t ic le 2 du 

P ro toco le n" 1, vu l ' impac t de c e t t e op t i on s u r la vie fami l ia le 

( p a r a g r a p h e s 277 c i -dessus e t 292 c i -dessous ) . 

279. La C o u r no t e q u e le g o u v e r n e m e n t r e q u é r a n t soulève un gr ie f 

s u p p l é m e n t a i r e c o n c e r n a n t l ' e n s e i g n e m e n t p r i m a i r e et l ' a t t i t u d e des 

a u t o r i t é s de la « R T C N » en m a t i è r e d e n o m i n a t i o n des p ro fe s seu r s . A 

l ' i n s t a r d e la C o m m i s s i o n , elle e s t i m e q u e , p r i ses g l o b a l e m e n t , les 

p r e u v e s ne r é v è l e n t pas l ' ex i s t ence d ' u n e p r a t i q u e a d m i n i s t r a t i v e 

c o n s i s t a n t à r e fuse r le d ro i t à l ' i n s t ruc t ion p r i m a i r e . 

280. Eu é g a r d à ce qui p r é c è d e , la C o u r conc lu t qu ' i l y a eu v io la t ion 

d e l ' a r t ic le 2 d u Pro toco le n" I d a n s le chef d e s C h y p r i o t e s g recs v ivant 

d a n s le no rd d e C h y p r e d a n s la m e s u r e où ils n ' on t pas bénéf ic ié d ' u n 

e n s e i g n e m e n t s e c o n d a i r e a p p r o p r i é . 

C. E x a m e n d ' e n s e m b l e d e s c o n d i t i o n s d e v i e d e s C h y p r i o t e s g r e c s 

d a n s l e n o r d d e C h y p r e 

1. Article 8 de. la Convention 

2 8 1 . I n v o q u a n t l ' a r t ic le 8 de la C o n v e n t i o n , le g o u v e r n e m e n t 

r e q u é r a n t a f f i rme qu ' i l y a d e la p a r t d e l 'E t a t d é f e n d e u r u n e p r a t i q u e 

a d m i n i s t r a t i v e de v io la t ion , à d ivers é g a r d s , du dro i t des C h y p r i o t e s g recs 

v ivant d a n s le no rd d e C h y p r e a u r e spec t d e l eu r vie pr ivée et d e l e u r 

domic i l e . 

282 . Il invi te la C o u r à c o n f i r m e r le c o n s t a t d e v io la t ion d e c e t t e 

d i spos i t ion f o r m u l é p a r la C o m m i s s i o n , p r e m i è r e m e n t d u fait de la 

s é p a r a t i o n des fami l les e n g e n d r é e p a r les r e s t r i c t i o n s c o n t i n u e s a u d ro i t 

des C h y p r i o t e s g recs de r e g a g n e r l eu r domic i l e d a n s le Nord e t , 

d e u x i è m e m e n t , à ra i son des c o n s é q u e n c e s de l ' e n s e m b l e d e ces 

r e s t r i c t i o n s su r la p o p u l a t i o n enc l avée . 

283 . En o u t r e , le g o u v e r n e m e n t r e q u é r a n t avance q u e la C o m m i s s i o n 

a omis d e conc lu re e x p r e s s é m e n t à la v io la t ion de l ' a r t ic le 8 du fait des 

c o n s é q u e n c e s q u e les d iverses r e s t r i c t i o n s i m p o s é e s à la l ibe r té d e 

c i r cu l a t i on d e s C h y p r i o t e s g recs enc lavés d u r a n t la p é r i o d e c o n s i d é r é e 

on t e u e s su r le d ro i t des i n t é r e s s é s au r e s p e c t d e l eu r vie p r ivée . A cet 
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é g a r d , il m e t en év idence les m e s u r e s e m p ê c h a n t c e t t e p o p u l a t i o n de se 

r é u n i r avec d ' a u t r e s p e r s o n n e s de m a n i è r e in fo rmel le ou occas ionne l le et 

d ' a s s i s t e r à des r é u n i o n s b i c o m m u n a u t a i r e s ou d ' a u t r e s r a s s e m b l e m e n t s 

( p a r a g r a p h e s 256-257 c i -dessus ) . Le g o u v e r n e m e n t r e q u é r a n t a f f i rme 

auss i qu ' i l y a lieu de c o n s t a t e r u n e v io la t ion s u p p l é m e n t a i r e d i s t i nc t e du 

dro i t au r e spec t de la vie pr ivée , c o m p t e t e n u des inc idences des 

r e s t r i c t i ons à la l i be r t é d e c i r cu la t ion su r l 'accès des C h y p r i o t e s g recs 

enc lavés a u x soins m é d i c a u x ( p a r a g r a p h e s 216-217 c i -dessus) . Su r ce 

poin t , il re lève q u e l 'ob l iga t ion p o u r les C h y p r i o t e s g recs v ivant d a n s 

le N o r d de d e m a n d e r u n e a u t o r i s a t i o n p o u r se faire so igne r et 

l ' imposs ib i l i té p o u r eux d e recevoi r la vis i te de m é d e c i n s chyp r io t e s g recs 

ou m a r o n i t e s d e l eu r choix p o r t e n t a t t e i n t e à l eur d ro i t au r e spec t de leur 

vie p r ivée . 

284 . Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t e n c o r e q u e les é l é m e n t s 

p r o d u i t s d e v a n t la C o m m i s s i o n m o n t r e n t à l ' évidence qu ' i l y a é g a l e m e n t 

eu un m a n q u e m e n t à l ' a r t ic le 8 à ra i son des i n g é r e n c e s des a u t o r i t é s de la 

« R T C N » d a n s le d ro i t a u r e spec t de la c o r r e s p o n d a n c e p a r le biais d e 

fouilles au pos te de con t rô l e de L e d r a Pa lace et la conf iscat ion de l e t t r e s , 

et eu é g a r d au refus de ces m ê m e s a u t o r i t é s , p e n d a n t u n e longue p é r i o d e 

et de m a n i è r e d i s c r i m i n a t o i r e , d ' i n s t a l l e r le t é l é p h o n e a u domic i le des 

C h y p r i o t e s g recs e t à l ' i n t e r cep t i on d e s c o m m u n i c a t i o n s t é l é p h o n i q u e s 

u n e fois q u e celles-ci se r évé l a i en t poss ibles . 

285 . Le g o u v e r n e m e n t r e q u é r a n t r é i t è r e son point de vue selon l eque l 

l 'E ta t d é f e n d e u r , à t r a v e r s sa po l i t i que de co lon i sa t ion , a d é l i b é r é m e n t 

a l t é r é l ' e n v i r o n n e m e n t d é m o g r a p h i q u e et c u l t u r e l du « d o m i c i l e » d e s 

C h y p r i o t e s g recs ( p a r a g r a p h e 167 c i -dessus ) . Il p r ie la C o u r de c o n s t a t e r 

u n e v io la t ion de l 'a r t ic le 8 de ce fait. 

286. En conc lus ion , le g o u v e r n e m e n t r e q u é r a n t d é c l a r e q u e la C o u r 

doi t , c o n t r a i r e m e n t à la C o m m i s s i o n , a b o r d e r s é p a r é m e n t c h a c u n e des 

i n g é r e n c e s s u s m e n t i o n n é e s et d i r e qu ' e l l e s d o n n e n t lieu à des v io la t ions 

d i s t i nc t e s de l 'a r t ic le 8. 

287. La C o m m i s s i o n a p rocédé à u n e x a m e n global des griefs du 

g o u v e r n e m e n t r e q u é r a n t , s ans p e r d r e d e vue les d ivers a s p e c t s de l ad i t e 

d ispos i t ion ( p a r a g r a p h e 214 c i -dessus ) . Elle a e s t i m é , a u vu des fai ts , q u e 

les r e s t r i c t i o n s i m p o s é e s p a r les a u t o r i t é s de la « R T C N » , p e n d a n t la 

pé r i ode c o n s i d é r é e , à la l ibe r té des C h y p r i o t e s g recs d e c i rcu le r e n t r e le 

Nord et le Sud c o n s t i t u a i e n t u n e g r a v e i n g é r e n c e d a n s le d ro i t d e s 

C h y p r i o t e s g recs enc lavés au r e spec t de l e u r vie fami l ia le . D e p lus , la 

l ibe r té des i n t é r e s s é s d e se d é p l a c e r d a n s le K a r p a s , y c o m p r i s d e se 

r e n d r e d a n s les villes et v i l lages vois ins , s ' a c c o m p a g n a i t d ' u n c o n t r ô l e 

pol ic ier s t r ic t et o m n i p r é s e n t . La C o m m i s s i o n a c o n s t a t é q u e les v i s i t eu r s 

é t a i e n t e sco r t é s p a r des pol ic iers qu i , d a n s c e r t a i n s cas , r e s t a i e n t avec eux 

à l ' i n t é r i e u r du domic i l e de l eu r s h ô t e s . P o u r la C o m m i s s i o n , c e t t e 

p r a t i q u e a d m i n i s t r a t i v e s ' ana lysa i t en u n e i n g é r e n c e m a n i f e s t e d a n s le 
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dro i t d e s C h y p r i o t e s grecs enc lavés au r e s p e c t de leur vie pr ivée e t de l eu r 

domic i l e . 

288 . La C o m m i s s i o n a re levé qu ' i l n ' ex i s t a i t a u c u n r e c o u r s p e r m e t t a n t 

de c o n t e s t e r les m e s u r e s a p p l i q u é e s à la p o p u l a t i o n enc l avée , l e sque l l e s ne 

s a u r a i e n t t r o u v e r q u e l q u e j u s t i f i c a t i on q u e ce fût a u r e g a r d d u second 

p a r a g r a p h e de l ' a r t ic le 8. 

289. C o m p t e t e n u de ce c o n s t a t , la C o m m i s s i o n n ' a pas j u g é devoi r 

e x a m i n e r le b ien- fondé d u gr ie f du g o u v e r n e m e n t r e q u é r a n t r e la t i f a u x 

inc idences a l l é g u é e s de la poli t ic |ue de co lon i sa t ion m e n é e p a r l 'E ta t 

d é f e n d e u r s u r l ' e n v i r o n n e m e n t d é m o g r a p h i q u e et c u l t u r e l du domic i l e 

d e s C h y p r i o t e s g recs . 

290. Elle a e s t i m é en o u t r e q u e les é l é m e n t s de p r e u v e n ' é t a b l i s s a i e n t 

p a s l ' ex i s t ence , au cours de la pé r iode à l ' é t u d e , d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e cons i s t an t à faire fi du d ro i t des C h y p r i o t e s grecs v ivant 

d a n s le nord d e C h y p r e a u r e s p e c t d e l e u r c o r r e s p o n d a n c e . 

2 9 1 . Tou te fo i s , la C o m m i s s i o n a no té q u e , c o n s i d é r é e d a n s son 

e n s e m b l e , la vie q u o t i d i e n n e d e s C h y p r i o t e s g recs du n o r d de l'île se 

c a r a c t é r i s a i t p a r u n e m u l t i t u d e d e cond i t i ons dé favorab les qu i é t a i e n t 

d a n s u n e l a rge m e s u r e la c o n s é q u e n c e d i r e c t e de la po l i t ique officielle 

m e n é e p a r l 'E t a t d é f e n d e u r et son a d m i n i s t r a t i o n s u b o r d o n n é e . Se lon la 

C o m m i s s i o n , ces c i r c o n s t a n c e s a d v e r s e s a g g r a v a i e n t la v io la t ion du dro i t 

des C h y p r i o t e s g recs enc lavés a u r e spec t de l eu r vie p r ivée et fami l ia le e t 

d e l eu r domic i l e . 

292. La C o u r re lève en p r e m i e r lieu q u e les faits é t ab l i s p a r la 

C o m m i s s i o n c o n f i r m e n t q u e , d u r a n t la p é r i o d e e x a m i n é e , les m e s u r e s 

i m p o s é e s p a r les a u t o r i t é s d e la « R T C N » p o u r l im i t e r le r e g r o u p e m e n t 

d e s fami l les on t c o n s i d é r a b l e m e n t e n t r a v é l ' exerc ice p a r les C h y p r i o t e s 

g recs enc lavés du d ro i t a u r e spec t de l eu r vie fami l ia le . Ains i , d a n s la 

p r o c é d u r e d e v a n t la C o m m i s s i o n , le g o u v e r n e m e n t d é f e n d e u r n ' a p a s 

c o n t e s t é q u e les C h y p r i o t e s g r ec s qu i q u i t t a i e n t d é f i n i t i v e m e n t le N o r d 

n ' é t a i e n t pas a u t o r i s é s à y r e t o u r n e r , m ê m e s'ils y l a i s sa ien t de la famil le 

( p a r a g r a p h e 29 c i -dessus) . Si les a u t o r i t é s de la « R T C N » ont pr is en 1998 

des d i spos i t ions d e s t i n é e s à faci l i ter d a n s u n e c e r t a i n e m e s u r e les vis i tes 

fami l ia les , la pé r i ode e x a m i n é e e n l ' espèce se c a r a c t é r i s e n é a n m o i n s p a r 

d e s évè re s r e s t r i c t i o n s d u n o m b r e et d e la d u r é e d e s v is i tes . D e p lus , a u 

cour s de la pé r i ode en q u e s t i o n , les é lèves du nord de C h y p r e f r é q u e n t a n t 

des é t a b l i s s e m e n t s scola i res d a n s le Sud n ' é t a i e n t pas a u t o r i s é s à r e n t r e r 

d é f i n i t i v e m e n t d a n s le N o r d a p r è s l 'âge d e seize a n s p o u r les j e u n e s g e n s 

et d ix -hu i t a n s p o u r les j e u n e s filles. Il y a lieu de n o t e r é g a l e m e n t q u e 

c e r t a i n e s r e s t r i c t i o n s s ' a p p l i q u a i e n t a u x vis i tes de ces é t u d i a n t s à l eu r s 

p a r e n t s d a n s le N o r d ( p a r a g r a p h e 43 c i -dessus ) . 

293 . De l'avis d e la C o u r , les r e s t r i c t ions imposées , p a r p r inc ipe et s ans 

a u c u n e base léga le , p e n d a n t la pé r iode cons idé rée se sont t r a d u i t e s pa r la 

s é p a r a t i o n forcée de familles et on t privé la popu la t ion chypr io te g r e c q u e du 
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Nord de t o u t e possibi l i té de m e n e r u n e vie famil ia le n o r m a l e . C e s 

r e s t r i c t ions é t a n t d é p o u r v u e s de base légale , la C o u r n ' a pas à r e c h e r c h e r 

si les i ngé rences l i t ig ieuses se jus t i f i en t au r e g a r d d u second p a r a g r a p h e de 

l 'ar t ic le 8 de la C o n v e n t i o n . P o u r la m ê m e ra i son , il n 'y a p a s lieu d ' e x a m i n e r 

si les p e r s o n n e s lésées a u r a i e n t d û épu i se r les voies d e r ecour s i n t e r n e s pour 

c o n t e s t e r ce qu i c o n s t i t u e en réa l i t é u n e p r a t i q u e a d m i n i s t r a t i v e 

d ' i n g é r e n c e d a n s l 'exercice du dro i t au respec t d e la vie famil ia le . 

294. Q u a n t aux a t t e i n t e s a l l é g u é e s au dro i t des C h y p r i o t e s g recs 

enc lavés au r e spec t de l eu r vie pr ivée et de l eu r domic i l e , la C o u r 

c o n s t a t e q u e la C o m m i s s i o n a e s t i m é é tab l i p a r les é l é m e n t s d e p r e u v e 

q u ' a u cours d e la pé r i ode en q u e s t i o n les c o n t a c t s et d é p l a c e m e n t s d e s 

m e m b r e s d e c e t t e c o m m u n a u t é ava i en t e f f ec t ivemen t é t é survei l lés 

( p a r a g r a p h e 287 c i -dessus ) , les i n t é r e s s é s ayan t d û r e n d r e c o m p t e a u x 

a u t o r i t é s d e s mot i f s , m ê m e les plus b a n a l s , de l eu r s d é p l a c e m e n t s e n 

d e h o r s de l eu r v i l lage . La C o u r re lève auss i q u e la su rve i l l ance e x e r c é e 

p a r les a u t o r i t é s al lai t j u s q u ' à la p r é s e n c e p h y s i q u e d ' a g e n t s de l 'E ta t a u 

domic i le de C h y p r i o t e s g recs à l 'occasion d e vis i tes sociales ou a u t r e s 

ef fectuées p a r des t i e r s , y c o m p r i s des p a r e n t s p r o c h e s . 

295 . La C o u r e s t i m e q u e pa re i l s a c t e s , e x t r ê m e m e n t i m p o r t u n s et 

g é n é r a l i s é s , e m p o r t e n t v io la t ion du dro i t d e la p o p u l a t i o n chypr io t e 

g r e c q u e de la rég ion du K a r p a s au r e spec t de sa vie p r ivée et fami l ia le . 

A u c u n e base légale n ' a é t é i nvoquée , et m o i n s e n c o r e u n e jus t i f icat ion de 

n a t u r e à faire j o u e r les d i spos i t ions du second p a r a g r a p h e de l 'a r t ic le 8 de 

la C o n v e n t i o n . C e s ac tes p r o c é d a n t d ' u n e p r a t i q u e , a u c u n e q u e s t i o n ne se 

pose en l ' occu r rence q u a n t à l ' é p u i s e m e n t d e s voies de r ecou r s i n t e r n e s . 

296. A la l u m i è r e d e ce qu i p r é c è d e , la C o u r conc lu t qu ' i l y a eu 

v io la t ion du d ro i t des C h y p r i o t e s g recs v ivant d a n s le nord de C h y p r e au 

r e spec t de l e u r vie pr ivée et fami l ia le et d e l eu r domic i l e g a r a n t i p a r 

l ' a r t ic le 8 d e la C o n v e n t i o n . 

297. P a r a i l l eu r s , la C o u r no te q u e le g o u v e r n e m e n t r e q u é r a n t r é fu te 

la conclus ion de la C o m m i s s i o n selon laque l le l ' ex i s tence d u r a n t la 

pé r i ode e x a m i n é e d ' u n e p r a t i q u e a d m i n i s t r a t i v e c o n s i s t a n t à i n t e r c e p t e r 

ou ouvr i r la c o r r e s p o n d a n c e des C h y p r i o t e s g recs enc lavés n ' e s t pas 

é t a b l i e . Eu é g a r d à sa p r o p r e a p p r é c i a t i o n des é l é m e n t s de p r e u v e , la 

C o u r e s t i m e ne p a s pouvoir r e t e n i r c e t t e ob jec t ion . Elle obse rve q u e les 

p r e u v e s c o n f i r m e n t q u e d a n s c e r t a i n s cas des fouilles on t é té p r a t i q u é e s 

su r des p e r s o n n e s au pos te de c o n t r ô l e de L e d r a Pa lace afin de vér i f ier si 

el les t r a n s p o r t a i e n t des l e t t r e s . Tou te fo i s , les indices d o n t elle d i spose 

n ' é t a y e n t pas avec le n iveau d e p r e u v e r e q u i s l ' a l l éga t ion selon l aque l l e 

ces fouilles r e l èven t d ' u n e p r a t i q u e a d m i n i s t r a t i v e ; ils ne p e r m e t t e n t pas 

non p lus de c o n s i d é r e r qu ' i l ex i s ta i t u n e p r a t i q u e s y s t é m a t i q u e d ' é c o u t e s 

t é l é p h o n i q u e s au domic i le des C h y p r i o t e s g recs . 

298 . D a n s ces cond i t ions , la C o u r conc lu t q u e n ' e s t é t ab l i e a u c u n e 

v io la t ion d e l ' a r t ic le 8 d e la C o n v e n t i o n à ra i son d ' u n e p r a t i q u e a l l é g u é e 
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d ' i n g é r e n c e d a n s le dro i t des C h y p r i o t e s g recs vivant d a n s le no rd d e 

C h y p r e a u r e s p e c t d e l eu r c o r r e s p o n d a n c e . 

299. La C o u r re lève q u e le g o u v e r n e m e n t r e q u é r a n t ne c o n t e s t e pas la 

déc i s ion de la C o m m i s s i o n d ' e n v i s a g e r g l o b a l e m e n t les cond i t i ons de vie 

d e s C h y p r i o t e s g r ec s d a n s le n o r d d e C h y p r e sous l ' ang le d e l ' a r t ic le 8. 

Il invi te toutefo is la C o u r à e x a m i n e r i n d é p e n d a m m e n t c e r t a i n e s 

a l l éga t i ons d ' i n g é r e n c e s d a n s le d ro i t au r e spec t de la vie pr ivée et à 

s t a t u e r s é p a r é m e n t s u r l e u r b ien- fondé ( p a r a g r a p h e s 283-286 c i -dessus ) . 

D e l 'avis de la C o u r , les faits invoqués p a r le g o u v e r n e m e n t r e q u é r a n t à 

ce t é g a r d sont en r éa l i t é liés à son a l l éga t ion p lus g é n é r a l e selon l aque l l e 

l 'E t a t d é f e n d e u r m è n e u n e po l i t ique v i san t à r e v e n d i q u e r la p a r t i e n o r d d e 

C h y p r e p o u r les C h y p r i o t e s t u r c s et des colons en p r o v e n a n c e de T u r q u i e 

et à exc lu re t o u t e inf luence chyp r io t e g r e c q u e . Le g o u v e r n e m e n t 

r e q u é r a n t af f i rme q u e c e t t e po l i t ique se m a n i f e s t e p a r la sévé r i t é d e s 

r e s t r i c t i o n s i m p o s é e s à la p o p u l a t i o n chyp r io t e g r e c q u e enc lavée . P o u r la 

C o u r , les gr iefs spéc i f iques soulevés p a r le g o u v e r n e m e n t r e q u é r a n t 

c o n c e r n a n t les e n t r a v e s à l 'accès a u x soins m é d i c a u x et à la p a r t i c i p a t i o n 

à des m a n i f e s t a t i o n s b i c o m m u n a u t a i r e s ou i n t e r c o m m u n a u t a i r e s 

( p a r a g r a p h e s 216-227, 257 et 283 c i -dessus) a p p e l l e n t u n e x a m e n d a n s le 

c a d r e d ' u n e ana ly se g é n é r a l e d e s cond i t i ons de vie d e la p o p u l a t i o n 

c o n c e r n é e sous l ' angle de l eu r s c o n s é q u e n c e s su r le d ro i t des i n t é r e s s é s 

a u r e s p e c t de l eu r vie pr ivée et fami l ia le . 

300. A ce p ropos , la C o u r ne p e u t q u e faire sien le c o n s t a t émis p a r la 

C o m m i s s i o n au p a r a g r a p h e 489 de son r a p p o r t selon leque l les 

r e s t r i c t i o n s q u i a c c a b l e n t les C h y p r i o t e s g recs enc lavés au q u o t i d i e n 

e n g e n d r e n t chez les p e r s o n n e s c o n c e r n é e s le s e n t i m e n t « d ' ê t r e 

c o n t r a i n t e s de vivre d a n s u n e n v i r o n n e m e n t host i le où elles ne p e u v e n t 

g u è r e m e n e r u n e vie pr ivée e t famil ia le n o r m a l e ». A l ' appu i de ce 

c o n s t a t , la C o m m i s s i o n a no té les cond i t i ons dé favorab les a u x q u e l l e s 

é t a i e n t s o u m i s les i n t é r e s s é s , don t l ' absence de m o y e n s de 

c o m m u n i c a t i o n n o r m a u x ( p a r a g r a p h e 45 c i -dessus ) , l ' imposs ib i l i té 

p r a t i q u e de se p r o c u r e r la p r e s s e chypr io t e g r e c q u e ( p a r a g r a p h e 45 ci-

d e s s u s ) , le n o m b r e insuff isant d e p r ê t r e s ( p a r a g r a p h e 47 c i -dessus) , le 

choix difficile a u q u e l p a r e n t s e t é lèves se t r o u v a i e n t con f ron t é s e n ce q u i 

c o n c e r n e l ' e n s e i g n e m e n t s e c o n d a i r e ( p a r a g r a p h e s 43-44 c i -dessus) , les 

r e s t r i c t i o n s et les fo rma l i t é s i m p o s é e s à la l ibe r té d e c i r cu la t ion , 

n o t a m m e n t - p réc i se la C o u r - p o u r se faire so igne r e t p a r t i c i p e r à d e s 

m a n i f e s t a t i o n s bi- ou i n t e r c o m m u n a u t a i r e s , et l ' imposs ib i l i té d e 

s a u v e g a r d e r les d r o i t s p a t r i m o n i a u x en cas de d é p a r t ou de décès 

( p a r a g r a p h e 40 c i -dessus ) . 

3 0 1 . La C o u r , à l ' i n s ta r de la C o m m i s s i o n , c o n s i d è r e q u e ces 

r e s t r i c t i o n s c o n s t i t u e n t des f ac t eu r s a g g r a v a n t les v io la t ions c o n s t a t é e s 

q u a n t a u d ro i t d e s C h y p r i o t e s g recs enc lavés a u r e spec t d e l e u r vie p r ivée 

ou famil ia le ( p a r a g r a p h e 296 c i -dessus ) . Eu é g a r d à c e t t e conc lus ion , elle 
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e s t i m e qu ' i l n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t les a l l éga t i ons 

du g o u v e r n e m e n t r e q u é r a n t su r le t e r r a i n de l ' a r t ic le 8 c o n c e r n a n t 

l ' i ns ta l l a t ion de colons t u r c s d a n s le n o r d de C h y p r e ( p a r a g r a p h e 285 ci-

d e s s u s ) . 

2. Article 3 de la Convention 

302. Le g o u v e r n e m e n t r e q u é r a n t a l l ègue q u e les C h y p r i o t e s g recs de 

la r ég ion du K a r p a s , d a n s le n o r d de C h y p r e , sub i s sen t un t r a i t e m e n t 

i n h u m a i n et d é g r a d a n t , en p a r t i c u l i e r p a r la voie d ' u n e d i s c r i m i n a t i o n 

s ' ana lysan t en un tel t r a i t e m e n t , qu i re lève d ' u n e p r a t i q u e . 

303 . Il s o u t i e n t q u e la C o u r , c o m m e la C o m m i s s i o n , doi t conc lu re à la 

v io la t ion de l ' a r t ic le 3. Le g o u v e r n e m e n t r e q u é r a n t souscr i t p l e i n e m e n t 

au r a i s o n n e m e n t d e la C o m m i s s i o n su r ce po in t . 

304 . La C o m m i s s i o n a r e j e t é la t h è s e d u g o u v e r n e m e n t d é f e n d e u r 

selon l aque l l e elle ne pouvai t pas e x a m i n e r si la t o t a l i t é des m e s u r e s 

d é n o n c é e s p a r le g o u v e r n e m e n t r e q u é r a n t , y c o m p r i s cel les p o u r 

lesquel les elle ne conc lua i t pas à un m a n q u e m e n t à la C o n v e n t i o n , 

a t t e s t a i t de la mise en œ u v r e d ' u n e po l i t ique de d i s c r i m i n a t i o n rac ia le 

e m p o r t a n t v io la t ion de l ' a r t ic le 3 de la C o n v e n t i o n . A ce p r o p o s , la 

C o m m i s s i o n a en p a r t i c u l i e r t e n u c o m p t e d u r a p p o r t qu ' e l l e avai t a d o p t é 

au t i t r e de l ' anc ien a r t i c le 31 d a n s l 'affaire des Asiatiques d'Afrique orientale 

c. Royaume-Uni (n" s 4403 /70-4419/70 et suiv., r a p p o r t d e la C o m m i s s i o n du 

14 d é c e m b r e 1973, Déc is ions et r a p p o r t s 78-B, p. 62 ) . V u ses c o n s t a t s de 

v io la t ion de la C o n v e n t i o n à m a i n t s é g a r d s , la C o m m i s s i o n a no t é q u e 

l ' e n s e m b l e d e s i n g é r e n c e s t e n u e s p o u r é t ab l i e s v isa ien t e x c l u s i v e m e n t les 

C h y p r i o t e s g recs v ivant d a n s le no rd de C h y p r e et ce p o u r la ra i son m ê m e 

qu ' i l s a p p a r t e n a i e n t à ce g r o u p e de p e r s o n n e s . La C o m m i s s i o n a conclu 

q u e le t r a i t e m e n t i n c r i m i n é é ta i t m a n i f e s t e m e n t d i s c r i m i n a t o i r e à 

l ' e n c o n t r e d e s i n t é r e s s é s et se fondai t su r l eu r s «o r ig ine e t h n i q u e , r ace e t 

re l ig ion ». En dépi t d ' a m é l i o r a t i o n s r é c e n t e s d e la s i t u a t i o n des C h y p r i o t e s 

g recs enc lavés , les difficultés a u x q u e l l e s ceux-ci ava i en t é t é conf ron tés a u 

cours de la pé r i ode cons idé r ée c o n t i n u a i e n t d 'a f fec te r l eu r vie q u o t i d i e n n e 

et a t t e i g n a i e n t un d e g r é de g rav i t é c o n s t i t u a n t u n e a t t e i n t e à l e u r d i g n i t é 

h u m a i n e . 

305 . La C o u r r appe l l e q u e , d a n s son a r r ê t Abdulaziz, Cabales et 

Balkandali c. Royaume-Uni du 28 m a i 1985, sé r ie A n° 94, elle a a d h é r é à la 

t h è s e des r e q u é r a n t e s selon l aque l l e , n o n o b s t a n t l ' appl icab i l i t é de 

l ' a r t ic le 14, u n gr ief r e la t i f à un t r a i t e m e n t d i s c r i m i n a t o i r e pouva i t 

sou lever u n e q u e s t i o n d i s t i n c t e sous l ' ang le de l ' a r t ic le 3. Elle a conclu , 

su r le fond, q u e la d i f férence d e t r a i t e m e n t l i t ig ieuse d a n s c e t t e affaire 

ne d é n o t a i t a u c u n m é p r i s ou m a n q u e de r e spec t p o u r la p e r s o n n a l i t é des 

r e q u é r a n t e s et ne t e n d a i t pas à les h u m i l i e r ou les r a b a i s s e r , et n e l 'avai t 

pas fait (p. 42 , §§ 90-92) . 



316 ARRÊT CHYPRE с. TURQUIE 

306 . La C o u r r a p p e l l e é g a l e m e n t q u e , d a n s sa déc is ion en l 'affaire 

s u s m e n t i o n n é e des Asiatiques d'Afrique orientale, la C o m m i s s i o n avai t 

obse rvé , c o n c e r n a n t u n e a l l éga t ion d e d i s c r i m i n a t i o n rac ia le , q u ' u n e 

i m p o r t a n c e p a r t i c u l i è r e deva i t ê t r e a t t a c h é e à la d i s c r i m i n a t i o n fondée 

su r la race et q u e le fait d ' i m p o s e r p u b l i q u e m e n t à un g r o u p e de 

p e r s o n n e s u n r é g i m e p a r t i c u l i e r fondé su r la r ace pouva i t , d a n s c e r t a i n e s 

c i r c o n s t a n c e s , c o n s t i t u e r u n e fo rme spéc ia le d ' a t t e i n t e à la dignité-

h u m a i n e . La C o m m i s s i o n avai t a jou té q u e le r é g i m e p a r t i c u l i e r i m p o s é à 

un g r o u p e de p e r s o n n e s p o u r des moti fs r a c i a u x p o u r r a i t c o n s t i t u e r un 

t r a i t e m e n t d é g r a d a n t là où u n e d i s t i nc t ion fondée su r un a u t r e é l é m e n t 

ne sou lève ra i t pas d e q u e s t i o n de ce g e n r e (loc. cit., p . 62, § 207) . 

307. Avec ces c o n s i d é r a t i o n s à l ' espr i t , la C o u r se doi t de c o n s t a t e r 

q u e , d a n s son r a p p o r t d ' ac t iv i t é du 10 d é c e m b r e 1995 s u r le « r a p p o r t 

K a r p a s » ( p a r a g r a p h e 36 c i -dessus) , le S e c r é t a i r e g é n é r a l des N a t i o n s 

un i e s préc ise q u e l ' é t ude m e n é e p a r l ' U N F I C Y P su r les cond i t i ons de vie 

des C h y p r i o t e s g recs du K a r p a s conf i rma i t q u e c e t t e p o p u l a t i o n é t a i t 

s o u m i s e à d e s r e s t r i c t i o n s t r è s r i g o u r e u s e s , qu i l im i t a i en t l ' exerc ice d e 

ses l i be r t é s f o n d a m e n t a l e s et qu i t e n d a i e n t à ce q u e la c o m m u n a u t é soit 

i n e x o r a b l e m e n t c o n d a m n é e , à t e r m e , à d i s p a r a î t r e . Le S e c r é t a i r e g é n é r a l 

m e n t i o n n e q u e les a u t o r i t é s ne p e r m e t t e n t pas a u x C h y p r i o t e s g recs d u 

K a r p a s de l é g u e r l eu r s b i ens i m m o b i l i e r s a u x m e m b r e s de leur famil le , 

fussent- i ls l eu r s p lus p roches p a r e n t s , si ceux-ci n ' h a b i t e n t pas é g a l e m e n t 

d a n s la p a r t i e n o r d de l ' î le, qu ' i l n 'y a pas d ' é t a b l i s s e m e n t s 

d ' e n s e i g n e m e n t s e c o n d a i r e d a n s le N o r d et q u e les e n f a n t s chypr io t e s 

g recs qu i cho is i s sen t de f r é q u e n t e r u n e école s e c o n d a i r e s i t uée d a n s la 

p a r t i e s u d de l'île n ' on t p lus le d ro i t d ' h a b i t e r la p a r t i e n o r d à p a r t i r d e 

l 'âge d e seize ans p o u r les j e u n e s gens et d e d ix -hu i t ans p o u r les j e u n e s 

filles. 

308 . La C o u r re lève q u e l ' é t ude h u m a n i t a i r e d o n t fait é t a t le « r a p p o r t 

K a r p a s » p o r t e su r les a n n é e s 1994 et 1995, qu i e n t r e n t d a n s la pé r i ode 

c o n s i d é r é e a u x fins des griefs fo rmulés d a n s la p r é s e n t e r e q u ê t e . Elle 

r a p p e l l e q u e les q u e s t i o n s sou levées pa r le S e c r é t a i r e g é n é r a l des 

N a t i o n s un ies d a n s son r a p p o r t d ' ac t iv i t é l 'ont a m e n é e , d a n s le c a d r e d e 

sa p r o p r e ana lyse , à conc lu re à d e s v io la t ions des d ro i t s r e c o n n u s p a r la 

C o n v e n t i o n a u x C h y p r i o t e s g recs enc lavés . El le c o n s t a t e é g a l e m e n t q u e 

les r e s t r i c t i o n s i m p o s é e s à la l i be r t é de c i r cu la t ion d e c e t t e c o m m u n a u t é 

on t de lourdes c o n s é q u e n c e s s u r la j o u i s s a n c e d e la vie p r ivée et fami l ia le 

d e s m e m b r e s d e celle-ci ( p a r a g r a p h e s 292-293 ci -dessus) e t su r l eur d ro i t 

de p r a t i q u e r l eu r re l ig ion ( p a r a g r a p h e 245 c i -dessus ) . La C o u r a conclu à 

u n m a n q u e m e n t a u x a r t i c l es 8 e t 9 de la C o n v e n t i o n à cet é g a r d . 

309. P o u r la C o u r , force est d e c o n s t a t e r q u e les i n g é r e n c e s l i t ig ieuses 

v i sen t les C h y p r i o t e s g recs du K a r p a s p o u r la ra i son m ê m e qu ' i l s 

a p p a r t i e n n e n t à ce g r o u p e . Le t r a i t e m e n t qu ' i l s ont subi d u r a n t la 

pé r i ode c o n s i d é r é e ne peu t s ' exp l ique r q u e p a r les c a r a c t é r i s t i q u e s qu i 
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les d i s t i n g u e n t de la p o p u l a t i o n chypr io t e t u r q u e , à savoir l eu r s o r ig ine 

e t h n i q u e , r ace et re l ig ion. La C o u r no t e au s u r p l u s la po l i t ique de l 'E ta t 

d é f e n d e u r c o n s i s t a n t à pou r su iv r e les d i scuss ions clans le c a d r e d e s 

p o u r p a r l e r s i n t e r c o m m u n a u t a i r e s su r la base de p r inc ipes de b izona l i t é 

et de b i c o m m u n a u t a r i s m e ( p a r a g r a p h e 16 c i -dessus) . L ' a t t a c h e m e n t de 

l 'E ta t d é f e n d e u r à ces p r inc ipes se re f lè te n é c e s s a i r e m e n t d a n s la 

s i t u a t i o n où les C h y p r i o t e s g recs du K a r p a s vivent et sont c o n t r a i n t s de 

v iv re : i s o l e m e n t , l ibe r té d e c i r cu l a t i on r e s t r e i n t e , su rve i l l ance e t a u c u n e 

pe r spec t ive de r e n o u v e l l e m e n t ou d ' é l a r g i s s e m e n t de leur c o m m u n a u t é . 

Les cond i t i ons d a n s lesquel les c e t t e p o p u l a t i o n est c o n d a m n é e à vivre 

sont av i l i s san tes e t h e u r t e n t la no t ion m ê m e de r e s p e c t de la d i g n i t é 

h u m a i n e d e ses m e m b r e s . 

310. De l'avis de la C o u r , p e n d a n t la p é r i o d e e x a m i n é e , la 

d i s c r i m i n a t i o n a a t t e i n t un tel d e g r é de g rav i t é q u ' e l l e c o n s t i t u a i t u n 

t r a i t e m e n t d é g r a d a n t . 

3 1 1 . La C o u r conc lu t qu ' i l y a eu v io la t ion de l 'a r t ic le 3 de la 

C o n v e n t i o n en ce q u e les C h y p r i o t e s g recs v ivant d a n s la rég ion du 

K a r p a s , d a n s le no rd de C h y p r e , on t subi u n e d i s c r i m i n a t i o n s ' ana ly san t 

en un t r a i t e m e n t d é g r a d a n t . 

3. Article 14 de la Convention combiné avec l'article 3 

312. Le g o u v e r n e m e n t r e q u é r a n t af f i rme q u e , n o n o b s t a n l la 

conc lus ion d e la C o m m i s s i o n , qu ' i l p a r t a g e , c o n c e r n a n t le gr ief su r le 

t e r r a i n de l ' a r t ic le 3, la C o u r doi t e x a m i n e r s é p a r é m e n t sous l ' ang le de 

l ' a r t ic le 14 de la C o n v e n t i o n les m e s u r e s d i s c r i m i n a t o i r e s v i san t 

e x c l u s i v e m e n t les C h y p r i o t e s g recs v ivan t d a n s le N o r d . Il s o u t i e n t q u e le 

p r inc ipe f o n d a m e n t a l qu i sous - t end l ' a r t ic le 14 est l 'objet d ' u n e p r a t i q u e 

de v io la t ion , les C h y p r i o t e s g recs enc lavés é t a n t v ic t imes d e d i f férences de 

t r a i t e m e n t abus ives et injust i f iées fondées s u r la r ace e t la re l ig ion . Il fait 

valoir q u e la d i s c r i m i n a t i o n se c a r a c t é r i s e n o t a m m e n t p a r les r e s t r i c t i o n s 

et c o n t r a i n t e s s y s t é m a t i q u e s c o m p o s a n t la po l i t i que de n e t t o y a g e 

e t h n i q u e d a n s le K a r p a s , la po l i t ique d ' h o m o g é n é i t é d é m o g r a p h i q u e 

m e n é e par l 'E ta t d é f e n d e u r , les v io la t ions c o n t i n u e s des d ro i t s de 

p r o p r i é t é des C h y p r i o t e s g recs pa r su i t e d e l ' i m p l a n t a t i o n s y s t é m a t i q u e 

de colons , les r e s t r i c t i ons à la l i be r t é d e c i r cu l a t i on des C h y p r i o t e s g recs 

d é p l a c é s en t a n t q u ' a s p e c t de l 'exclusivi té e t h n i q u e , le t r a n s f e r t aux 

colons tu rcs de la possess ion des b iens des C h y p r i o t e s grecs d é p l a c é s 

c o n t r a i n t s d e q u i t t e r la r ég ion du K a r p a s , et le fait q u e les C h y p r i o t e s 

g recs ins ta l l és d a n s la zone occupée p a r la T u r q u i e sub i s sen t u n e 

p r iva t ion c o n t i n u e de l eu r s b iens . 

313 . La C o m m i s s i o n , p o u r sa p a r t , n ' a pas e s t i m é néces sa i r e , vu sa 

conclus ion a u t i t r e de l ' a r t ic le 3 , d ' e x a m i n e r auss i ces griefs d a n s le c a d r e 

des ob l iga t ions i n c o m b a n t à l 'E ta t d é f e n d e u r aux t e r m e s d e l ' a r t ic le 14. 
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314. La C o u r souscr i t à la conc lus ion de la C o m m i s s i o n . Eu é g a r d au 

r a i s o n n e m e n t qu i sous - t end son p r o p r e c o n s t a t de v io la t ion de l 'a r t ic le 3 , 

elle n e j u g e pas n é c e s s a i r e d e se p r o n o n c e r s é p a r é m e n t sur ce q u i 

s ' ana lyse en r éa l i t é en u n e r é p é t i t i o n d ' u n gr ie f a y a n t dé jà fait l 'objet 

d ' u n e x a m e n appro fond i . 

315. P a r t a n t , c o m p t e t e n u de son cons t a t su r le t e r r a i n de l 'ar t ic le 3 de 

la C o n v e n t i o n , la C o u r conclut qu ' i l n 'y a pas l ieu de r e c h e r c h e r si, p e n d a n t 

la pé r iode à l ' é t ude , il y a eu v io la t ion de l 'ar t ic le 14 c o m b i n é avec l 'a r t ic le 3 

d a n s le chef des C h y p r i o t e s g recs vivant d a n s le nord de C h y p r e . 

4. Article 14 de la Convention combiné avec les autres articles pertinents 

3 H). Le g o u v e r n e m e n t r e q u é r a n t d e m a n d e à la C o u r de c o n s t a t e r q u e 

les m e s u r e s p r i ses p a r l 'E t a t d é f e n d e u r à l ' éga rd des C h y p r i o t e s g recs 

enc lavés e n g e n d r e n t des v io la t ions de l 'a r t ic le 14 de la C o n v e n t i o n 

c o m b i n é avec les d i spos i t ions p e r t i n e n t e s . Il s o u t i e n t q u e la p o p u l a t i o n 

c o n c e r n é e subi t u n e d i s c r i m i n a t i o n fondée s u r la r a c e , la re l ig ion e t la 

l a n g u e d a n s la jou i ssance des d r o i t s g a r a n t i s p a r ces c l auses . 

317. La C o u r cons idè re q u e , c o m p t e t e n u des c i r c o n s t a n c e s 

p a r t i c u l i è r e s de l ' e spèce , il n 'y a p a s lieu de r e c h e r c h e r s'il y a eu p e n d a n t 

la pé r i ode e n c a u s e v io la t ion de l 'a r t ic le 14 c o m b i n é avec les a u t r e s 

d i spos i t ions p e r t i n e n t e s d e la C o n v e n t i o n . 

D . V i o l a t i o n a l l é g u é e d e l 'ar t i c l e 13 d e la C o n v e n t i o n 

318. Le g o u v e r n e m e n t r e q u é r a n t p r é t e n d q u e l 'E ta t d é f e n d e u r ne 

fourn i t a u c u n r e c o u r s effectif d e v a n t u n e i n s t a n c e n a t i o n a l e r é p o n d a n t 

a u x c r i t è r e s de l ' a r t ic le 6 ou à d ' a u t r e s ex igences qu i r e n d e n t le r e c o u r s 

c o n f o r m e aux cond i t i ons de l ' a r t ic le 13. Selon lui, il s 'agit d ' u n e p r a t i q u e 

qu i , de su rc ro î t , s ' inscr i t d a n s la lég is la t ion . 

319. Il invoque l 'ar t ic le 13 à l ' appui de ses a l l éga t ions selon l e sque l l e s 

les C h y p r i o t e s g recs vivant d a n s le no rd de C h y p r e se vo ien t r e fuse r t o u t e 

poss ib i l i té de c o n t e s t e r les a t t e i n t e s à l eu r s d ro i t s , y c o m p r i s cel les 

c o m m i s e s p a r d e s p a r t i c u l i e r s avec le c o n s e n t e m e n t ou le sou t i en d e s 

a u t o r i t é s de la « R T C N » . 

320. Il ne c o n t e s t e pas le c o n s t a t de v io la t ion de l ' a r t ic le 13 émis p a r la 

C o m m i s s i o n en ce qu i c o n c e r n e les i n g é r e n c e s des a u t o r i t é s de la 

« R T C N » d a n s les d ro i t s des C h y p r i o t e s g recs vivant d a n s le n o r d de 

C h y p r e au t i t r e d e s a r t i c l es 3 , 8, 9 et 10 de la C o n v e n t i o n et des a r t i c l e s 1 

e t 2 du Pro toco le n" 1. 

3 2 1 . Toute fo i s , p o u r le g o u v e r n e m e n t r e q u é r a n t , la C o m m i s s i o n a v e r s e 

d a n s l ' e r r eu r e n conc luan t à la non-viola t ion d e l 'ar t ic le 13 s ' ag issant d e s 

a t t e i n t e s de pa r t i cu l i e r s a u x d ro i t s des C h y p r i o t e s g recs enclavés a u 

r e spec t de l eu r domici le (a r t ic le 8) et de l eu r s b iens (ar t ic le 1 du 
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Pro tocole n" 1). Il sou l igne q u e ces conclus ions ne t i e n n e n t pas c o m p t e , 

d ' u n e p a r t , de la non-confo rmi té des j u r i d i c t i o n s de la « R T C N » a u x 

ex igences de l 'a r t ic le 6 de la C o n v e n t i o n ( p a r a g r a p h e s 83-85 ci-dessus) e t , 

d ' a u t r e p a r t , du c r i t è r e de la p reuve à a p p l i q u e r p o u r é t ab l i r l ' ex is tence 

d ' u n e p r a t i q u e a d m i n i s t r a t i v e de v io la t ion des d ro i t s énoncés d a n s la 

C o n v e n t i o n ( p a r a g r a p h e 114 c i -dessus) . S u r ce d e r n i e r po in t , il a f f i rme 

q u e la C o m m i s s i o n s'est a t t a c h é e à to r t à r e c h e r c h e r si les p e r s o n n e s 

lésées d i sposa ien t de r ecou r s effectifs d e v a n t les j u r i d i c t i o n s de la 

« R T C N » a u lieu d ' e x a m i n e r si elle posséda i t des « p r e u v e s suf f i san tes» 

d é m o n t r a n t q u e , s y s t é m a t i q u e m e n t , les ac tes c r imine l s d i r igés c o n t r e la 

popu l a t i on c o n c e r n é e ne fa isa ient l 'objet d ' a u c u n e in s t ruc t ion - ce qui 

é t a i t m a n i f e s t e m e n t le cas . Le g o u v e r n e m e n t r e q u é r a n t p r é t e n d q u e la 

C o m m i s s i o n a en pa r t i cu l i e r omis de c o n s i d é r e r q u e l ' absence d e r ecou r s 

effectifs, i m p u t a b l e à l 'E ta t d é f e n d e u r , r é su l t e d e la t o l é r ance p a r les 

a u t o r i t é s d ' ac t e s c r imine l s r é p é t é s c o n t r e le domic i le et les b i ens de la 

popu la t ion chypr io te g r e c q u e . Selon lui, l 'on ne s a u r a i t exc iper de 

l ' hypo thèse e r r o n é e q u e les j u r i d i c t i o n s de la « R T C N » offrent des r ecou r s 

p o u r jus t i f i e r c e t t e omiss ion . 

C ' e s t p o u r q u o i le g o u v e r n e m e n t r e q u é r a n t invi te la C o u r à d i re qu ' i l y a 

eu auss i un m a n q u e m e n t à l ' a r t ic le 13 de la C o n v e n t i o n à r a i son des 

t r o u b l e s de la possess ion et des d o m m a g e s a u x b iens occas ionnés p a r des 

p a r t i c u l i e r s et des i n g é r e n c e s c o m m i s e s p a r ces m ê m e s p e r s o n n e s d a n s le 

d ro i t des C h y p r i o t e s grecs a u r e spec t de l eu r domic i l e . 

322. La C o m m i s s i o n a r a p p e l é sa conclus ion r e l a t ive a u gr ief t i ré de 

l ' a r t ic le 6 de la C o n v e n t i o n ( p a r a g r a p h e s 230-232 c i -dessus) a ins i q u e sa 

déc is ion d ' e x a m i n e r , a u r e g a r d de l ' anc ien a r t i c le 26, la q u e s t i o n d e 

l ' ex i s t ence d ' u n r ecou r s effectif c o n c e r n a n t les d i f fé ren tes a l l éga t i ons du 

g o u v e r n e m e n t r e q u é r a n t ( p a r a g r a p h e s 86-88 c i -dessus ) . Elle a a lors 

conclu qu ' i l n 'y avai t pas eu v io la t ion de l ' a r t ic le 13 q u a n t a u x i n g é r e n c e s 

de p a r t i c u l i e r s d a n s les d ro i t s des C h y p r i o t e s g recs v ivant d a n s le N o r d au 

t i t r e des a r t i c l es 8 de la C o n v e n t i o n et 1 d u Pro toco le n" 1, m a i s qu ' i l y 

avai t eu v io la t ion de c e t t e d ispos i t ion à ra i son des i n g é r e n c e s des 

a u t o r i t é s d a n s l 'exercice des d ro i t s g a r a n t i s p a r les a r t i c l es 3, 8, 9 e t 10 

de la C o n v e n t i o n et 1 et 2 du Pro toco le n" 1. 

323 . La C o u r souscr i t à la conc lus ion d e la C o m m i s s i o n . El le r a p p e l l e 

q u e , p o u r les d ive r ses a l l éga t i ons fo rmulées p a r le g o u v e r n e m e n t 

r e q u é r a n t , elle a e x a m i n é si les p e r s o n n e s c o n c e r n é e s ava i en t d i sposé de 

r e c o u r s e x i s t a n t à un d e g r é suff isant de c e r t i t u d e , en p r a t i q u e c o m m e en 

t h é o r i e , et si des c i r c o n s t a n c e s p a r t i c u l i è r e s d i s p e n s a i e n t les i n t é r e s s é s de 

les é p u i s e r ( p a r a g r a p h e 99 c i -dessus ) . C e fa i sant , la C o u r a t e n u c o m p t e 

de la c h a r g e de la p r e u v e et d e sa r é p a r t i t i o n e n t r e les p a r t i e s en m a t i è r e 

d ' é p u i s e m e n t ( p a r a g r a p h e 116 c i -dessus) . E n l ' absence d u g o u v e r n e m e n t 

d é f e n d e u r d a n s la p r o c é d u r e d e v a n t el le , la C o u r a n o t a m m e n t pr is en 

c o n s i d é r a t i o n les p r e u v e s éc r i t e s e t o r a l e s p r é s e n t é e s en l 'espèce et a 
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t e n u d û m e n t c o m p t e d e s o b s e r v a t i o n s d u g o u v e r n e m e n t r e q u é r a n t 

s o u l i g n a n t d e s po in t s et d e s é l é m e n t s su r l esque ls il es t en d é s a c c o r d 

avec les conc lus ions de la C o m m i s s i o n , en p a r t i c u l i e r l ' ex i s t ence d e 

r e c o u r s i n t e r n e s . 

324. M a l g r é les ob jec t ions d u g o u v e r n e m e n t r e q u é r a n t à c e r t a i n e s 

conc lus ions d e la C o m m i s s i o n , les é l é m e n t s d u doss ie r a m è n e n t la C o u r à 

r é a f f i r m e r ses conc lus ions p r é c é d e n t e s , l e sque l l e s , r appe l l e - t - e l l e , sont 

c o n f o r m e s à cel les d e la C o m m i s s i o n . El les sont r é s u m é e s c i - ap rès . 

P r e m i è r e m e n t , la C o u r e s t i m e q u ' a u c u n e v io la t ion de l 'a r t ic le 13 de la 

C o n v e n t i o n n ' e s t é t ab l i e q u a n t a u x i n g é r e n c e s de p a r t i c u l i e r s d a n s les 

d ro i t s d e s C h y p r i o t e s g recs v ivant d a n s le no rd de C h y p r e a u t i t r e des 

a r t i c l es 8 de la C o n v e n t i o n et 1 d u Pro toco le n" 1. A cet é g a r d , elle r é i t è r e 

q u e les é l é m e n t s de p r e u v e n ' i n d i q u e n t pas qu ' i l ex i s t a i t , au cours de la 

pé r i ode à l ' é t ude , u n e p r a t i q u e a d m i n i s t r a t i v e de la pa r t d e s a u t o r i t é s d e 

la « R T C N » c o n s i s t a n t à t o l é r e r les ac t e s c r imine l s d i r igés c o n t r e le 

domic i l e et les b i ens de la p o p u l a t i o n chyp r io t e g r e c q u e e n c l a v é e ; il n ' a 

pas non plus é t é d é m o n t r é au n iveau d e p r e u v e r e q u i s qu ' i l ex is ta i t u n e 

p r a t i q u e a d m i n i s t r a t i v e c o n s i s t a n t à re fuser a u x p e r s o n n e s lésées l 'accès 

à un t r i b u n a l d e v a n t l eque l r e v e n d i q u e r des d ro i t s à cet éga rd . D e v a n t 

la C o m m i s s i o n , le g o u v e r n e m e n t d é f e n d e u r a p r é s e n t é des é l é m e n t s à 

l ' appu i de son a l l éga t ion selon laque l le il ex is ta i t des r e c o u r s et a 

sou l igné q u e des j u s t i c i a b l e s chypr io t e s g recs ava i en t o b t e n u ga in d e 

c a u s e d a n s un c e r t a i n n o m b r e d ' ac t ions . T o u t en r e l evan t q u e ni 

l ' a r t ic le 6 ni l ' a r t ic le 13 de la C o n v e n t i o n ne g a r a n t i s s e n t u n e issue 

favorable à un r e q u é r a n t d a n s u n e p r o c é d u r e j u d i c i a i r e , la C o u r e s t i m e 

q u e le g o u v e r n e m e n t r e q u é r a n t n ' a pas ré fu té les é l é m e n t s soumis à la 

C o m m i s s i o n i n d i q u a n t q u e les C h y p r i o t e s g recs lésés ava i en t accès a u x 

j u r i d i c t i o n s locales p o u r y i n t e n t e r des ac t ions au civil c o n t r e les a u t e u r s 

d ' a c t e s i l l ici tes. 

D e u x i è m e m e n t , elle conc lu t à la v io la t ion de l ' a r t ic le 13 de la 

C o n v e n t i o n q u a n t a u x i n g é r e n c e s des a u t o r i t é s d a n s les d ro i t s des 

C h y p r i o t e s g recs v ivan t d a n s le n o r d de C h y p r e au t i t r e des a r t i c l es 3, 8, 

9 et 10 de la C o n v e n t i o n et 1 et 2 du Pro toco le n" 1. C e s i n g é r e n c e s 

r e l e v a n t d ' u n e p r a t i q u e a d m i n i s t r a t i v e de v io la t ion des d ro i t s en 

q u e s t i o n , les p e r s o n n e s lésées ne d i sposen t d ' a u c u n r ecou r s ou d ' a u c u n 

r e c o u r s effectif. 

VI . S U R LA V I O L A T I O N A L L É G U É E D U D R O I T DES C H Y P R I O T E S 

G R E C S D É P L A C É S À T E N I R DES É L E C T I O N S 

325 . D e v a n t la C o m m i s s i o n , le g o u v e r n e m e n t r e q u é r a n t a a l l égué la 

v io la t ion de l ' a r t ic le 3 du P ro toco le n" 1 en ce q u e les C h y p r i o t e s g recs 

d é p l a c é s ne p o u v a i e n t j o u i r e f fec t ivement du d ro i t d 'é l i re l i b r e m e n t des 
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r e p r é s e n t a n t s au se in d u co rps légis la t i f d e C h y p r e p o u r le t e r r i t o i r e 

occupé . Le g o u v e r n e m e n t r e q u é r a n t n ' a pas m a i n t e n u ce gr ie f d e v a n t la 

C o u r , q u e ce soit d a n s son m é m o i r e ou à l ' a u d i e n c e . 

326. T o u t en c o n s t a t a n t q u e la C o m m i s s i o n n ' a p a s conc lu , s u r le fond, 

à la v io la t ion de la d i spos i t ion en q u e s t i o n , la C o u r ne j u g e pas n é c e s s a i r e 

d ' e x a m i n e r le grief, é t a n t d o n n é q u e le g o u v e r n e m e n t r e q u é r a n t ne le 

r é i t è r e pas . 

327. P a r t a n t , la C o u r conc lu t qu ' i l ne s ' impose pas d ' e x a m i n e r d'office 

si les faits r évè l en t u n e v io la t ion de l 'a r t ic le 3 d u P ro toco le n" 1. 

VII. SUR LES V I O L A T I O N S A L L É G U É E S DES D R O I T S DES 

C H Y P R I O T E S T U R C S , Y C O M P R I S LES M E M B R E S DE LA 

C O M M U N A U T É T S I G A N E , INSTALLÉS DANS LE N O R D D E 

C H Y P R E 

328. Le g o u v e r n e m e n t r e q u é r a n t a l l ègue q u e les o p p o s a n t s chyp r io t e s 

tu rcs a u r é g i m e de la « R T C N » et les m e m b r e s de la c o m m u n a u t é t s i g a n e 

qu i r é s i d e n t d a n s le nord de C h y p r e son t v i c t imes d e g raves v io la t ions des 

d ro i t s p r o t é g é s p a r la C o n v e n t i o n . Il p r é t e n d q u e ces v io la t ions p a r t i c i p e n t 

d ' u n e p r a t i q u e a d m i n i s t r a t i v e et qu ' i l n ' ex i s t e a u c u n r e c o u r s effectif p o u r 

o b t e n i r r é p a r a t i o n à cet é g a r d . 

329. Il invoque les a r t i c l es 3 , 5, 6, 8, 10, 11, 13 e t 14 de la C o n v e n t i o n et 

les a r t i c l es 1 et 2 du P ro toco le n" 1, en d i s t i n g u a n t , le cas é c h é a n t , les 

a l l éga t ions re la t ives a u x C h y p r i o t e s t u r c s de cel les c o n c e r n a n t la 

c o m m u n a u t é t s i g a n e . 

A. O b j e t d e s g r i e f s d e v a n t la C o u r 

/. Thèse du gouvernement requérant 

330. Se lon le g o u v e r n e m e n t r e q u é r a n t , la C o m m i s s i o n a exclu à to r t 

de son e x a m e n a u fond p l u s i e u r s p l a i n t e s e ssen t i e l l e s au mo t i f qu ' e l l e s 

n ' a v a i e n t p a s é t é f o r m u l é e s e x p r e s s é m e n t au s t a d e de la r ecevab i l i t é et 

q u e la s u b s t a n c e d e ces griefs n ' e n t r a i t d o n c pas d a n s le c a d r e d e sa 

déc i s ion s u r la r ecevab i l i t é . Les griefs en q u e s t i o n p o r t a i e n t n o t a m m e n t 

su r la d i s c r i m i n a t i o n s y s t é m a t i q u e et le t r a i t e m e n t d é g r a d a n t , c o n t r a i r e s 

à l ' a r t ic le 3, q u e subissa i t la c o m m u n a u t é t s i g a n e ; le t r a i t e m e n t 

d é g r a d a n t d e s C h y p r i o t e s t u r c s , y c o m p r i s l ' a r r e s t a t i o n et la d é t e n t i o n 

d ' o p p o s a n t s po l i t iques e t d e p e r s o n n e s qu i ava i en t d e m a n d é l 'asile au 

R o y a u m e - U n i en ra ison de v io la t ions des d ro i t s d e l ' h o m m e , a u m é p r i s 

d e l 'a r t ic le 3 ; l 'octroi d ' u n e l a rge c o m p é t e n c e a u x j u r i d i c t i o n s mi l i t a i r e s 

p o u r juger des civils, c o n t r a i r e m e n t à l ' a r t ic le 6 ; et les v io la t ions du dro i t 

des C h y p r i o t e s t u r c s d 'o r ig ine au respec t de leur vie p r ivée et fami l ia le et 
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d e l eu r domic i le r é s u l t a n t d ' u n e po l i t ique d ' i n s t a l l a t i on et de co lon isa t ion 

mass ive p a r des T u r c s de T u r q u i e , au m é p r i s de l ' a r t ic le 8. 

3 3 1 . Le g o u v e r n e m e n t r e q u é r a n t c o n t e s t e l ' i n t e r p r é t a t i o n p a r la 

C o m m i s s i o n d e la décis ion su r la r ecevab i l i t é e t , en pa r t i cu l i e r , le po in t 

d e vue selon leque l les gr iefs s u s m e n t i o n n é s n ' on t é t é déve loppés q u ' a u 

s t a d e d e l ' e x a m e n au fond. Il a f f i rme q u e l ' e n s e m b l e des q u e s t i o n s ci-

d e s s u s ava ien t é t é exposées , q u e ce soit e x p l i c i t e m e n t ou c o m m e 

c o n s é q u e n c e log ique , en t a n t q u e griefs a u s t a d e de la r ecevab i l i t é . Selon 

lui , les é l é m e n t s de p r e u v e p r o d u i t s au s t a d e de l ' e x a m e n au fond ne 

sou leva ien t pas de q u e s t i o n s nouvel les ma i s a v a i e n t t r a i t aux q u e s t i o n s 

ou chefs de p l a i n t e dé jà p r é s e n t é s . A l ' appu i d e sa t h è s e , il fait valoir q u e 

le g o u v e r n e m e n t d é f e n d e u r a r é p o n d u à ces griefs d a n s ses obse rva t i ons 

de n o v e m b r e 1997 et q u e la C o m m i s s i o n lui a i m p a r t i un dé la i j u s q u ' a u 

27 a o û t 1998 p o u r s o u m e t t r e des o b s e r v a t i o n s c o m p l é m e n t a i r e s en 

r é p o n s e à cel les de C h y p r e d a t é e s du 1 e r juin 1998. Le g o u v e r n e m e n t 

r e q u é r a n t a jou te q u e la C o m m i s s i o n e l l e - m ê m e a défini l 'objet des griefs 

à e x a m i n e r d a n s le m a n d a t qu ' e l l e ava i t conféré à ses d é l é g u é s le 

15 s e p t e m b r e 1997. Il s o u t i e n t q u e l ' e n s e m b l e de ses griefs e n t r a i e n t 

d a n s ce c a d r e . 

2. Réponse de la Cour 

332. La C o u r c o n s t a t e q u e la C o m m i s s i o n a déc l a r é recevab les les 

gr iefs p r é s e n t é s p a r le g o u v e r n e m e n t r e q u é r a n t su r le t e r r a i n d e s 

a r t i c l es 5, 6, 10, 11 et 13 d e la C o n v e n t i o n et de l ' a r t ic le 1 du 

Pro toco le n" 1 s ' ag i s san t des C h y p r i o t e s t u r c s . O n t é g a l e m e n t é t é 

d é c l a r é s r ecevab les les gr iefs t i r é s des a r t i c l e s 3, 5 e t 8 de la C o n v e n t i o n 

c o n c e r n a n t le t r a i t e m e n t des T s i g a n e s chypr io t e s t u r c s a y a n t d e m a n d é 

l 'asile au R o y a u m e - U n i . La C o u r re lève q u e , p o u r l ' en semble de ces 

gr iefs , le g o u v e r n e m e n t r e q u é r a n t s 'est fondé su r u n e sér ie d e faits 

spéc i f iques p o u r é t a y e r ses a l l éga t i ons . Au s t a d e du fond, il a s o u m i s 

d ' a u t r e s é l é m e n t s qu i , se lon lui, d e v a i e n t p r éc i s e r les faits i n i t i a l e m e n t 

invoqués à l ' appui des griefs d é c l a r é s r ecevab les . Tou te fo i s , la 

C o m m i s s i o n y a vu l ' i n t r o d u c t i o n d e n o u v e a u x griefs qu i n ' a v a i e n t p a s 

é t é e x a m i n é s a u s t a d e de la r ecevab i l i t é . P o u r c e t t e r a i son , elle a e s t i m é 

n e p a s pouvoir c o n n a î t r e de q u e s t i o n s q u ' e l l e a c o n s i d é r é e s ê t r e des 

«gr ie fs s u p p l é m e n t a i r e s » . La C o u r c o n s t a t e q u e les gr iefs d é s o r m a i s 

soulevés pa r le g o u v e r n e m e n t r e q u é r a n t e n t r e n t d a n s c e t t e c a t é g o r i e . 

333 . La C o u r n ' a p e r ç o i t a u c u n e r a i son d e s ' é c a r t e r d e l 'avis d e la 

C o m m i s s i o n s u r l 'objet de la déc is ion su r la r ecevab i l i t é . Elle c o n s t a t e à 

ce t é g a r d q u e la C o m m i s s i o n a p r o c é d é à u n e x a m e n app ro fond i des 

é l é m e n t s s o u m i s p a r le g o u v e r n e m e n t r e q u é r a n t a p r è s le s t a d e d e la 

r ecevab i l i t é et q u ' e l l e a t e n u à ne p a s exc lu re d ' a u t r e s a l l éga t ions de faits 

p o u v a n t r a i s o n n a b l e m e n t p a s s e r p o u r e n t r e r p a r e s sence d a n s sa déc is ion 
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su r la r ecevab i l i t é . Aussi la C o m m i s s i o n a-t-el le a j u s t e t i t r e r a t t a c h é les 

obse rva t i ons p r é s e n t é e s p a r le g o u v e r n e m e n t r e q u é r a n t a p r è s le s t a d e de 

la recevab i l i t é s u r d ivers a s p e c t s du t r a i t e m e n t q u e s u b i r a i e n t les 

o p p o s a n t s po l i t i ques au gr ie f qu ' e l l e ava i t d é c l a r é r ecevab le su r le t e r r a i n 

de l ' a r t ic le 5 de la C o n v e n t i o n q u a n t à la v io la t ion du dro i t à la s û r e t é . 

D a n s le m ê m e espr i t , la C o u r cons idè re en o u t r e q u e la C o m m i s s i o n 

é ta i t fondée à r e j e t e r les gr iefs qu ' e l l e a m a n i f e s t e m e n t j u g é s n o u v e a u x , 

p a r e x e m p l e ceux ayan t t r a i t a u x c o n s é q u e n c e s de la po l i t ique de l 'E ta t 

d é f e n d e u r à l ' égard des colons s u r le d ro i t des C h y p r i o t e s tu rcs d ' o r ig ine 

a u r e spec t de leur vie p r ivée . 

334. La C o u r r appe l l e q u ' u n e décis ion de r ecevab i l i t é r e n d u e p a r la 

C o m m i s s i o n fixe l 'objet du l i t ige dé fé ré à la C o u r . C ' e s t s e u l e m e n t à 

l ' i n t é r i e u r du c a d r e a insi t r a c é q u e celle-ci , u n e fois r é g u l i è r e m e n t sa is ie , 

p e u t c o n n a î t r e de t o u t e s les q u e s t i o n s d e fait ou de d ro i t s u r g i s s a n t au 

cours de l ' i n s t ance (Irlande c. Royaume-Uni p r é c i t é , p . 6 3 , § 157, et Philis 

c. Grèce, a r r ê t du 27 a o û t 1991, sér ie A n" 209, p . 19, § 56) . P a r 

c o n s é q u e n t , ce sont les fai ts déc l a r é s rccevab les p a r la C o m m i s s i o n qu i 

d é t e r m i n e n t la c o m p é t e n c e de la C o u r (voir, p a r e x e m p l e , Guerra et autres 

c. Italie, a r r ê t du 19 février 1998, Recueil 1998-1, p . 223 , § 4 4 ) . Si la C o u r est 

hab i l i t ée à d o n n e r à ces faits u n e qua l i f ica t ion j u r i d i q u e d i f fé ren te de celle 

a t t r i b u é e d a n s la p r o c é d u r e d e v a n t la C o m m i s s i o n , sa c o m p é t e n c e ne 

s a u r a i t s ' é t e n d r e à l ' e x a m e n d e n o u v e a u x griefs qu i n ' o n t pas é t é é t ayés 

p a r des faits au s t a d e de la recevab i l i t é (Findlay c. Royaume-Uni, a r r ê t d u 

25 février 1997, Recueil 1997-1, pp . 277-278, § 63) . La C o u r n ' es t pas non 

plus conva incue p a r l ' a r g u m e n t d u g o u v e r n e m e n t r e q u é r a n t selon l eque l 

les chefs de p l a i n t e exposés d a n s sa r e q u ê t e in i t ia le é t a i e n t é t r o i t e m e n t 

liés à ceux qu i on t é t é invoqués a u s t a d e du fond m a i s q u e la C o m m i s s i o n 

a r e j e t é s . 

335 . P a r ces mot i fs , et eu é g a r d a u x faits et chefs de p l a i n t e p r é s e n t é s 

p a r le g o u v e r n e m e n t r e q u é r a n t au s t a d e de la r ecevab i l i t é , la C o u r 

conf i rme l 'avis de la C o m m i s s i o n q u a n t à l 'objet de sa décis ion s u r la 

r ecevab i l i t é . C 'es t p o u r q u o i elle n ' e x a m i n e r a a u c u n gr ie f q u e c e t t e 

d e r n i è r e a e s t i m é ne pas r e l eve r de c e t t e déc is ion . 

B. E t a b l i s s e m e n t d e s f a i t s 

1. Thèse du gouvernement requérant 

336. Le g o u v e r n e m e n t r e q u é r a n t af f i rme q u e la C o m m i s s i o n a 

appliqué un c r i t è r e j u r i d i q u e e r r o n é p o u r se p r o n o n c e r sur l ' ex i s t ence 

d ' u n e prat ic)ue a d m i n i s t r a t i v e de v io la t ion d e la C o n v e n t i o n . A ce p ropos , 

il r appe l l e les c o n s t a t s d e la C o m m i s s i o n se lon l esque l s il n ' a pas é t é é t ab l i 

« a u - d e l à d e tou t d o u t e r a i s o n n a b l e » , p r e m i è r e m e n t , qu ' i l y avai t de 
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la p a r t des a u t o r i t é s et des t r i b u n a u x de la « R T C N » u n e p r a t i q u e 

c o n s i s t a n t à r e fuse r t ou t e p r o t e c t i o n j u r i d i q u e aux o p p o s a n t s po l i t i ques , 

d e u x i è m e m e n t , q u e le t r a i t e m e n t d i s c r i m i n a t o i r e d e la c o m m u n a u t é 

t s i g a n e ou le dén i d e t o u t e p r o t e c t i o n j u r i d i q u e à celle-ci r e l eva i en t d ' u n e 

p r a t i q u e et , t r o i s i è m e m e n t , qu ' i l ex is ta i t u n e p r a t i q u e cons i s t an t à t o l é r e r 

d e s a t t e i n t e s a u x b i ens des C h y p r i o t e s t u r c s p a r des ac t e s c r imine l s ou à 

r e fuse r à ces p e r s o n n e s t o u t e p r o t e c t i o n j u r i d i q u e . 

337. A ce sujet , le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t qu ' i l suffit, a u 

r e g a r d de la C o n v e n t i o n , d ' é t a b l i r l ' ex i s t ence d ' u n e p r a t i q u e p a r d e s 

« p r e u v e s su f f i san tes» , l e sque l l e s ava i en t , se lon lui, m a n i f e s t e m e n t é t é 

fourn ies q u a n t à ces t rois a l l é g a t i o n s . 

338 . Q u a n t à l ' app réc i a t i on des é l é m e n t s de p r e u v e p a r la 

C o m m i s s i o n , le g o u v e r n e m e n t r e q u é r a n t p r é t e n d q u e la va l eu r de 

c e r t a i n s des c o n s t a t s de non-v io la t ion fo rmulés p a r celle-ci se t r ouve 

affaiblie du fait des l imi tes i m p o s é e s p a r les d é l é g u é s de la C o m m i s s i o n 

a u n o m b r e de t é m o i n s p o u v a n t ê t r e e n t e n d u s et des conc lus ions q u ' e l l e a 

t i r é e s d e la c réd ib i l i t é des t é m o i n s qui on t e f fec t ivement d é p o s é . 

2. Réponse de la Cour 

339. La C o u r r é i t è r e d ' e m b l é e sa conclus ion a n t é r i e u r e selon l aque l le 

les l imi te s fixées p a r les d é l é g u é s de la C o m m i s s i o n au n o m b r e des 

t é m o i n s p o u v a n t ê t r e e n t e n d u s à l ' appui de la t hè se du g o u v e r n e m e n t 

r e q u é r a n t n 'on t pas po r t é a t t e i n t e au pr inc ipe de l 'égal i té des a r m e s e n t r e 

les p a r t i e s ( p a r a g r a p h e 110 c i -dessus) . Selon le g o u v e r n e m e n t r e q u é r a n t , 

en r e fusan t d ' e n t e n d r e d ' a u t r e s t é m o i n s , les d é l é g u é s de la C o m m i s s i o n se 

sont pr ivés de la possibi l i té de s ' in fo rmer p l e i n e m e n t d u poids des é l é m e n t s 

d e p r e u v e c o n t r e l 'E ta t d é f e n d e u r . Toute fo i s , de l'avis de la C o u r , la décis ion 

des d é l é g u é s pouvai t d û m e n t se just if ier eu é g a r d à l eu r pe r cep t i on de la 

v a l e u r et de la suffisance d e s é l é m e n t s don t d isposa i t la C o m m i s s i o n au 

m o m e n t de l ' aud i t ion des t é m o i n s . La C o u r n ' ape rço i t a u c u n e ra ison de 

d o u t e r q u e les d é l é g u é s a u r a i e n t a ccep t é d ' e n t e n d r e d ' a u t r e s t é m o i n s s'ils 

ava ien t e s t i m é q u e d e s t é m o i g n a g e s s u p p l é m e n t a i r e s c o n t r i b u e r a i e n t à 

é t a y e r les faits a l l égués p a r le g o u v e r n e m e n t r e q u é r a n t . De p lus , il 

n ' a p p a r a î t pas q u e ce d e r n i e r ai t ins is té p o u r faire e n t e n d r e d ' a u t r e s 

t é m o i n s . Les p r inc ipa l e s c r i t i ques à l ' égard des d ispos i t ions pr ises p a r les 

d é l é g u é s p o u r l ' aud i t ion des t é m o i n s on t é t é émises p a r le g o u v e r n e m e n t 

d é f e n d e u r ( p a r a g r a p h e s 109-110 c i -dessus) . Il s 'agit là d ' un fac teur à 

m e t t r e d a n s la b a l a n c e . 

340. La C o u r est b ien s û r consc i en t e de ce q u e , c o n t r a i r e m e n t à ce 

qu ' e l l e a fait d a n s le c a d r e d e l ' e n q u ê t e c o n d u i t e su r la s i t u a t i o n des 

C h y p r i o t e s g recs du K a r p a s , la C o m m i s s i o n n ' a p a s pu r ecou r i r a u x 

é t u d e s c i r c o n s t a n c i é e s des N a t i o n s un ies p o u r é t ab l i r les faits à l 'o r ig ine 

d e c e t t e c a t é g o r i e de gr iefs . La C o m m i s s i o n s 'es t l a r g e m e n t a p p u y é e su r 
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les dépos i t i ons des t é m o i n s q u i on t c o m p a r u d e v a n t les d é l é g u é s . P o u r la 

C o u r , il n ' a p p a r a î t pas q u e l 'on puisse r e p r o c h e r à la C o m m i s s i o n de s ' ê t r e 

m o n t r é e p r u d e n t e d a n s l ' app réc i a t i on des t é m o i g n a g e s , vu la n a t u r e des 

a l l éga t ions fo rmulées p a r les t é m o i n s c i tés p a r le g o u v e r n e m e n t 

r e q u é r a n t , la subjec t iv i té don t sont i n é v i t a b l e m e n t e m p r e i n t s le 

t é m o i g n a g e de p e r s o n n e s qu i a t t a q u e n t u n r é g i m e avec l eque l elles sont 

p r o f o n d é m e n t en d é s a c c o r d et celui d e p a r t i s a n s de ce r é g i m e . La C o u r 

e s t i m e q u e la C o m m i s s i o n a déc idé a j u s t e t i t r e d e fonder son é v a l u a t i o n 

e s s e n t i e l l e m e n t su r les po in t s c o m m u n s qu i se d é g a g e a i e n t des 

dépos i t i ons d e s divers t é m o i n s d a n s l e u r e n s e m b l e . 

Elle ne voit a u c u n e ra i son de s ' é c a r t e r des faits é tab l i s p a r la 

C o m m i s s i o n ( p a r a g r a p h e s 52-55 c i -dessus) . 

341. La C o u r e x a m i n e r a si les faits é t ab l i s r évè len t u n e viola t ion des 

d ro i t s invoqués p a r le g o u v e r n e m e n t r e q u é r a n t . Q u a n t au c r i t è r e de la 

p r e u v e , elle r e j e t t e les a r g u m e n t s de ce d e r n i e r et a p p l i q u e r a celui d e la 

p r e u v e « a u - d e l à de tou t d o u t e r a i s o n n a b l e » . 

C. S u r l e b i e n - f o n d é d e s g r i e f s d u g o u v e r n e m e n t r e q u é r a n t 

/. Griefs relatifs aux opposants politiques chypriotes turcs 

342. Le g o u v e r n e m e n t r e q u é r a n t a l l ègue q u e les o p p o s a n t s po l i t i ques 

chypr io t e s t u r c s a u r é g i m e de la « R T C N » qui r é s i d e n t d a n s le n o r d de 

C h y p r e font l 'objet d ' a r r e s t a t i o n s et de d é t e n t i o n s a r b i t r a i r e s , en 

v io la t ion de l eu rs d ro i t s g a r a n t i s p a r l ' a r t ic le 5 de la C o n v e n t i o n . De p lus , 

ils sont v ic t imes d ' a g r e s s i o n s , de m e n a c e s et d e h a r c è l e m e n t de la p a r t de 

t i e r s , au m é p r i s d e l 'a r t ic le 8 de la C o n v e n t i o n . I n v o q u a n t l 'ar t ic le 10 de la 

C o n v e n t i o n , le g o u v e r n e m e n t r e q u é r a n t p r é t e n d en o u t r e q u e les 

a u t o r i t é s ne p r o t è g e n t pas le d ro i t à la l i be r t é d ' e x p r e s s i o n en ce qu ' e l l e s 

t o l è r e n t les obs tac les mi s p a r des t i e r s à l ' exerc ice de ce d ro i t . C e s 

obs tac les se m a n i f e s t e n t , p a r e x e m p l e , p a r le refus d ' u n emplo i a u x 

opposants po l i t i ques ou p a r les m e n a c e s ou les voies de fait q u e ceux-ci 

sub i s sen t de la p a r t de p a r t i c u l i e r s . Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t 

auss i q u e la po l i t ique g é n é r a l e de la « R T C N » en m a t i è r e de l ibe r t é d e 

c i r cu la t ion e m p o r t e v io la t ion d u dro i t des o p p o s a n t s po l i t i ques à la 

l ibe r t é d ' a s soc ia t ion du fait des a t t e i n t e s à l eu r d ro i t d e se r é u n i r avec 

des C h y p r i o t e s g recs et d ' a u t r e s p e r s o n n e s à C h y p r e . Enf in , vu le 

c o n t e x t e s u s m e n t i o n n é , il af f i rme qu ' i l y a lieu de conc lu re q u e les 

o p p o s a n t s po l i t i ques au r é g i m e de la « R T C N » sont v ic t imes d e m a u v a i s 

t r a i t e m e n t s ou d e t r a i t e m e n t s d é g r a d a n t s c o n t r a i r e s à l ' a r t ic le 3 de la 

C o n v e n t i o n . 

343. Le g o u v e r n e m e n t r e q u é r a n t d é c l a r e qu ' i l ex i s t e u n e p r a t i q u e 

a d m i n i s t r a t i v e de viola t ion d e s d ro i t s s u s m e n t i o n n é s p r o t é g é s p a r la 
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C o n v e n t i o n , ce q u e c o n f i r m e n t les n o m b r e u x t é m o i g n a g e s recuei l l i s p a r 

les d é l é g u é s . Il fait valoir q u e les dépos i t i ons o r a l e s d é m o n t r e n t d e 

m a n i è r e g é n é r a l e et c o n c o r d a n t e l ' ex i s t ence de p r a t i q u e s a d m i n i s t r a t i v e s 

de la p a r t des a u t o r i t é s de la « R T C N » c o n s i s t a n t à r e fuse r de p r o t é g e r les 

d ro i t s d e s o p p o s a n t s po l i t iques a u x p a r t i s au pouvoir , q u e les i n g é r e n c e s 

so ien t c o m m i s e s p a r des t i e r s ou p a r les a u t o r i t é s e l l e s - m ê m e s . 

344. P a r a i l l eu r s , le g o u v e r n e m e n t r e q u é r a n t e s t i m e q u e la 

C o m m i s s i o n a conclu à to r t q u e les v i c t imes d ' a r r e s t a t i o n s et de 

d é t e n t i o n s i l légales a u r a i e n t d û u s e r de la p r o c é d u r e à'habeas corpus. Se lon 

lui , ce r e cou r s ne s a u r a i t p a s s e r p o u r effectif d a n s les cas de c o u r t e s g a r d e s 

à vue et d é t e n t i o n s suivies d ' u n e l i bé ra t ion , ce d ' a u t a n t plus q u e les 

d é t e n u s n 'on t pas accès à u n avoca t . La poss ibi l i té de se p réva lo i r d ' u n 

r e c o u r s ne s a u r a i t pas non p lus e m p ê c h e r ipso facto de c o n s t a t e r 

l ' ex i s t ence d ' u n e p r a t i q u e a d m i n i s t r a t i v e de v io la t ion des d r o i t s g a r a n t i s 

p a r la C o n v e n t i o n . Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t q u e la 

C o m m i s s i o n a u r a i t dû c e n t r e r son a t t e n t i o n sur la t o l é r a n c e p a r les 

a u t o r i t é s de v io la t ions r é p é t é e s des d ro i t s des o p p o s a n t s po l i t iques au 

t i t r e d e s a r t i c l e s 5, 8, 10 et 11 de la C o n v e n t i o n . D ' a p r è s lui , la p r a t i q u e 

a l l é g u é e décou le de c e t t e s i t u a t i o n et non de l ' absence de r e c o u r s 

j u d i c i a i r e s . 

345. La C o m m i s s i o n a conclu qu ' i l n 'y ava i t pas eu v io la t ion des d ro i t s 

i nvoqués pa r le g o u v e r n e m e n t r e q u é r a n t p o u r dé fau t de p r o t e c t i o n de ces 

d ro i t s . Elle a obse rvé q u e l 'on ne s a u r a i t exc lu re qu ' i l y ai t eu d a n s tel ou 

te l cas d e s a t t e i n t e s de la p a r t d e s a u t o r i t é s a u x d ro i t s des C h y p r i o t e s 

t u r c s d u fait de l eu r oppos i t ion po l i t i que a u x p a r t i s au pouvoir d a n s le 

no rd de C h y p r e . Tou te fo i s , elle a c o n s t a t é é g a l e m e n t q u e les i n t é r e s s é s 

n ' a v a i e n t pas t e n t é d e faire r e d r e s s e r l eu r s gr iefs , p a r e x e m p l e en u s a n t 

d u r ecou r s A'habeas corpus p o u r c o n t e s t e r la l éga l i t é d e l eu r a r r e s t a t i o n ou 

d é t e n t i o n . P o u r la C o m m i s s i o n , il n ' a pas é t é d é m o n t r é au -de l à de tou t 

d o u t e r a i s o n n a b l e q u e t o u t e s les voies d e r ecou r s a u r a i e n t é t é 

i n o p é r a n t e s . 

346. La C o u r se ral l ie à la conc lus ion de la C o m m i s s i o n . Sa p r o p r e 

a p p r é c i a t i o n des é l é m e n t s de p r e u v e l ' a m è n e à c ro i re qu ' i l a pu y avoir 

d a n s c e r t a i n s cas des i n g é r e n c e s d a n s les d ro i t s des o p p o s a n t s po l i t iques . 

C e p e n d a n t , elle ne s a u r a i t conc lu r e sur la b a s e d e ces é l é m e n t s de p r e u v e 

qu ' i l ex i s t a i t , a u cour s de la p é r i o d e à l ' é t u d e , u n e p r a t i q u e a d m i n i s t r a t i v e 

c o n s i s t a n t à j u g u l e r t o u t e oppos i t ion d i r igée c o n t r e les p a r t i s au pouvoi r 

en « R T C N » ou u n e po l i t ique officielle de t o l é r a n c e des a t t e i n t e s 

c o m m i s e s p a r des s y m p a t h i s a n t s de la « R T C N » a u x d r o i t s i nvoqués p a r 

le g o u v e r n e m e n t r e q u é r a n t . La C o u r doi t t e n i r c o m p t e d u fait q u e les 

griefs d u g o u v e r n e m e n t r e q u é r a n t s ' inscr ivent d a n s un c o n t e x t e 

po l i t ique fragile s o u t e n u p a r u n e forte p r é s e n c e mi l i t a i r e t u r q u e et 

c a r a c t é r i s é p a r des r iva l i tés sociales e n t r e les colons tu rcs et la 

p o p u l a t i o n a u t o c h t o n e . Pa re i l c l ima t e n g e n d r e des t ens ions e t , 
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m a l h e u r e u s e m e n t , des ac t e s de la pa r t des a g e n t s d e la « R T C N » qu i , d a n s 

c e r t a i n s cas , p o r t e n t a t t e i n t e a u x d ro i t s é n o n c é s d a n s la C o n v e n t i o n . La 

C o u r e s t i m e n é a n m o i n s q u e ni les é l é m e n t s d e p r e u v e p r o d u i t s p a r le 

g o u v e r n e m e n t r e q u é r a n t d e v a n t la C o m m i s s i o n ni les c r i t i q u e s de ce lu i -

ci au sujet de l ' app réc i a t i on p a r la C o m m i s s i o n de ces é l é m e n t s ne 

p e r m e t t e n t de c o n t e s t e r la conc lus ion selon l aque l l e l ' ex i s t ence d e la 

p r a t i q u e a l l éguée d u r a n t la pé r i ode c o n s i d é r é e n ' a pas é t é é t ab l i e au -de l à 

de tou t d o u t e r a i s o n n a b l e . 

347. En o u t r e , la C o u r c o n s t a t e q u e , d ' a p r è s la C o m m i s s i o n , les 

p a r t i c u l i e r s lésés n ' ava i en t pas é p r o u v é l 'efficacité des r e c o u r s 

d i spon ib les d a n s le c ad re du s y s t è m e j u d i c i a i r e de la « R T C N » p o u r 

o b t e n i r le r e d r e s s e m e n t de l eu r s gr iefs . P o u r sa p a r t , la C o u r e s t i m e q u e , 

d a n s ses obse rva t i ons à la C o m m i s s i o n , le g o u v e r n e m e n t d é f e n d e u r a 

é tab l i le b ien- fondé de son a r g u m e n t selon leque l il ex i s ta i t des r e c o u r s , 

n o t a m m e n t la p r o c é d u r e d'habeas corpus. Elle n ' es t pas co n v a i n cu e , au vu 

des p r e u v e s en sa possess ion, qu ' i l ait é t é d é m o n t r é q u e ces r e c o u r s 

n ' é t a i e n t ni a d é q u a t s ni effectifs q u a n t a u x faits d é n o n c é s ou q u e des 

c i r c o n s t a n c e s p a r t i c u l i è r e s d i s p e n s a i e n t les i n t é r e s s é s de l 'obl iga t ion de 

les e x e r c e r . En p a r t i c u l i e r , c o m m e elle l 'a c o n s t a t é p r é c é d e m m e n t , les 

p r e u v e s ne d é m o n t r e n t pas d e m a n i è r e c o n v a i n c a n t e l ' ex i s tence d e la 

p a r t des a u t o r i t é s de la « R T C N » d ' u n e p r a t i q u e a d m i n i s t r a t i v e 

cons i s t an t à d e m e u r e r to ta lement pass ives face à des a l l éga t i ons 

s é r i e u s e s selon lesque l les des a g e n t s de l 'E ta t ou d e s p a r t i c u l i e r s 

j o u i s s a n t de l ' i m p u n i t é ont c o m m i s des f au t e s ou c a u s é un p ré jud ice 

(voir, mutatis mutandis, Akdivar et autres p r é c i t é , p . 1211, § 68, et le 

p a r a g r a p h e 1 15 c i -dessus , in fine). 

348 . Eu é g a r d aux c o n s i d é r a t i o n s c i -dessus , la C o u r ne j u g e pas é tab l i 

qu ' i l ex i s ta i t , au cours de la pé r i ode c o n s i d é r é e , u n e p r a t i q u e 

a d m i n i s t r a t i v e de v io la t ion des d r o i t s des o p p o s a n t s chypr io t e s t u r c s a u 

r é g i m e en p lace d a n s le nord de C h y p r e au t i t r e des a r t i c l e s 3 , 5 , 8, 10 et 

11 d e la C o n v e n t i o n , n o t a m m e n t à r a i son d ' u n e p r a t i q u e a l l éguée 

cons i s t an t à ne pas p r o t é g e r les d ro i t s des i n t é r e s sé s c o n s a c r é s p a r ces 

d i spos i t ions . 

2. Griefs relatifs à la communauté tsigane chypriote turque 

349. Le g o u v e r n e m e n t r e q u é r a n t af f i rme q u e la c o m m u n a u t é t s i g a n e 

vivant d a n s le no rd de C h y p r e est s o u m i s e à un t r a i t e m e n t d i s c r i m i n a t o i r e 

et d é g r a d a n t d ' u n e te l le a m p l e u r q u e de n o m b r e u x T s i g a n e s se voient 

c o n t r a i n t s de d e m a n d e r l 'asile po l i t ique au R o y a u m e - U n i . Selon lui, ce 

t r a i t e m e n t re lève d ' u n e p r a t i q u e . Il i nvoque les a r t i c l es 3 , 5, 8 et 14 de la 

C o n v e n t i o n . 

350 . Il s o u t i e n t q u e la C o m m i s s i o n s 'est t r o m p é e en conc luan t q u e les 

m e m b r e s d e la c o m m u n a u t é t s i gane en b u t t e à des difficultés n ' a v a i e n t 



328 ARRÊT CHYPRE c . TURQUIE 

pas épu i sé les voies de r e c o u r s i n t e r n e s . Il p r é t e n d q u e les t é m o i g n a g e s 

recuei l l i s p a r les d é l é g u é s c o n f i r m e n t q u e les i n t é r e s s é s n ' on t pas les 

m o y e n s d ' e s t e r e n j u s t i c e e t qu ' i l s ne p e u v e n t bénéf ic ie r d e l 'a ide 

j u d i c i a i r e au civil. Q u o i qu ' i l en soit, l ' a l l éga t ion en q u e s t i o n p o r t e s u r 

u n e p r a t i q u e a d m i n i s t r a t i v e c o n t i n u e d e d i s c r i m i n a t i o n e t de t r a i t e m e n t 

d é g r a d a n t v i san t la c o m m u n a u t é t s i g a n e , ce qu i est é t ayé p a r de 

n o m b r e u s e s p r e u v e s . La C o m m i s s i o n s 'es t c o n c e n t r é e à to r t su r l 'accès 

a u x r e c o u r s en a p p l i q u a n t le c r i t è r e de la p r e u v e « a u - d e l à de tou t d o u t e 

r a i s o n n a b l e » p l u t ô t q u e d e s ' i n t é r e s s e r à la q u e s t i o n es sen t i e l l e d e savoir 

si des p r e u v e s suff i santes d é m o n t r a i e n t l ' ex i s t ence d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e de d i s c r i m i n a t i o n et t r a i t e m e n t d é g r a d a n t à l ' e n c o n t r e d e 

c e t t e c o m m u n a u t é . 

3 5 1 . La C o m m i s s i o n a c o n s t a t é q u e c e r t a i n s m e m b r e s de la 

c o m m u n a u t é t s i g a n e ava ien t r e n c o n t r é des diff icultés p e n d a n t la p é r i o d e 

e x a m i n é e . Elle a m e n t i o n n é à cet é g a r d la d é m o l i t i o n de c a b a n e s de la 

c o m m u n a u t é t s i g a n e p r è s de M o r p h o u su r les o r d r e s des a u t o r i t é s 

locales , le refus d e s c o m p a g n i e s a é r i e n n e s de t r a n s p o r t e r des T s i g a n e s 

n ' a y a n t pas d e visa et l ' humi l i a t i on des e n f a n t s de c e t t e c o m m u n a u t é à 

l 'école. Tou te fo i s , elle a e s t i m é q u e les p e r s o n n e s lésées n ' a v a i e n t p a s 

épu i sé les voies d e r e c o u r s i n t e r n e s d i spon ib les et qu ' i l n ' ava i t pas é t é 

é t ab l i au -de l à de tou t d o u t e r a i s o n n a b l e qu ' i l ex i s ta i t u n e p r a t i q u e 

d é l i b é r é e c o n s i s t a n t à o p é r e r u n e d i s c r i m i n a t i o n à l ' encon t r e d e s 

T s i g a n e s ou à l eu r d é n i e r t o u t e p r o t e c t i o n c o n t r e la d i s c r i m i n a t i o n 

socia le . P a r t a n t , la C o m m i s s i o n a conclu qu ' i l n 'y ava i t pas eu v io la t ion 

d e s a r t i c l e s 3, 5, 8 et 14 de la C o n v e n t i o n . 

352. La C o u r obse rve q u e d e s m e m b r e s de la c o m m u n a u t é t s i g a n e 

chyp r io t e t u r q u e se h e u r t e n t à d e s diff icul tés avec les a u t o r i t é s de la 

« R T C N » . A ce p r o p o s , elle se r é fè re a u x cas re levés p a r la C o m m i s s i o n 

( p a r a g r a p h e 54 c i -dessus) . T o u t e f o i s , elle e s t i m e q u e ces cas isolés ne 

c o r r o b o r e n t pas l ' a l l éga t ion du g o u v e r n e m e n t r e q u é r a n t se lon l aque l l e 

u n e p r a t i q u e a d m i n i s t r a t i v e de v io la t ion des d ro i t s qu ' i l invoque avai t 

cour s d u r a n t la p é r i o d e c o n s i d é r é e . En o u t r e , il ne s e m b l e p a s q u e tel ou 

tel m e m b r e de la c o m m u n a u t é t s i g a n e c h y p r i o t e t u r q u e p r é t e n d a n t avoir 

subi un p ré jud ice c a u s é p a r les a u t o r i t é s de la « R T C N » ai t t e n t é u n 

r ecou r s d e v a n t les t r i b u n a u x locaux, p a r e x e m p l e u n e ac t ion en 

d o m m a g e s - i n t é r ê t s p o u r la d é m o l i t i o n d e s c a b a n e s p r è s de M o r p h o u . La 

C o u r r e j e t t e l ' a r g u m e n t du g o u v e r n e m e n t r e q u é r a n t se lon l eque l 

l ' imposs ib i l i té d ' o b t e n i r l 'a ide j u d i c i a i r e en « R T C N » p o u r e n g a g e r u n e 

ac t ion au civil d i s p e n s e les p e r s o n n e s lésées d e l 'ob l iga t ion d ' e x e r c e r les 

r e c o u r s i n t e r n e s . A cet é g a r d , elle no te q u e la C o n v e n t i o n n ' i m p o s e pas 

a u x E t a t s c o n t r a c t a n t s l 'obl iga t ion en soi d e m e t t r e en œ u v r e un s y s t è m e 

d ' a i d e j u d i c i a i r e e n m a t i è r e civile a u bénéf ice d e s j u s t i c i a b l e s i n d i g e n t s . 

C e qu i i m p o r t e , c 'es t q u ' a u c u n e p r o c é d u r e j u d i c i a i r e n ' a i t , semble- t - i l , 

é t é t e n t é e q u a n t a u x faits d é n o n c é s pa r le g o u v e r n e m e n t r e q u é r a n t . 
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3 5 3 . La C o u r conc lu t qu ' i l n ' e s t pas é tab l i q u e , p e n d a n t la pé r i ode à 

l ' é t u d e , il ex i s ta i t u n e p r a t i q u e a d m i n i s t r a t i v e de v io la t ion des d r o i t s des 

m e m b r e s d e la c o m m u n a u t é t s i g a n e chyp r io t e t u r q u e au t i t r e d e s 

a r t i c les 3, 5, 8 et 14 d e la C o n v e n t i o n , n o t a m m e n t à ra i son d ' u n e 

p r a t i q u e a l l é g u é e cons i s t an t à ne pas p r o t é g e r les d ro i t s des i n t é r e s s é s 

g a r a n t i s p a r ces d i spos i t ions . 

3. Violation alléguée de l'article 6de la Convention 

354. Le g o u v e r n e m e n t r e q u é r a n t d é n o n c e u n e p r a t i q u e 

a d m i n i s t r a t i v e et légis la t ive d e la p a r t d e s a u t o r i t é s d e la « R T C N » 

cons i s t an t à m é c o n n a î t r e l ' a r t ic le 6 d e la C o n v e n t i o n en ce qu ' i l es t 

imposs ib le d e faire d é c i d e r d e s d ro i t s et ob l iga t ions d e c a r a c t è r e civil et 

d e s a c c u s a t i o n s en m a t i è r e p é n a l e p a r u n t r i b u n a l i n d é p e n d a n t et 

i m p a r t i a l , é t ab l i p a r la loi, au sens d e c e t t e d i spos i t ion . A cet é g a r d , il 

r é i t è r e son poin t de vue q u a n t à l ' i l légal i té du c o n t e x t e d a n s l eque l 

fonc t ionnen t les ju r id ic t ions de la « R T C N » ( p a r a g r a p h e s 83-85 c i -dessus ) . 

355 . E n o u t r e , le g o u v e r n e m e n t r e q u é r a n t p r é t e n d q u e les a u t o r i t é s de 

la « R T C N » ont r ecour s à des t r i b u n a u x mi l i t a i r e s p o u r j u g e r d e s civils 

d e v a n t r é p o n d r e d ' a c t e s qual i f iés d ' i n f rac t ions mi l i t a i r e s . A son s ens , il 

faut in fé re r de l ' a r r ê t Incal c. Turquie r e n d u pa r la C o u r le 9 j u i n 1998 

(Recueil 1998-EV) q u ' u n civil j u g é p a r u n e j u r i d i c t i o n mi l i t a i r e est pr ivé 

d ' u n p rocès é q u i t a b l e d e v a n t u n t r i b u n a l i n d é p e n d a n t et i m p a r t i a l . La 

c o m p é t e n c e des t r i b u n a u x mi l i t a i r e s en la m a t i è r e est p r é v u e p a r 

1'«article 156 de la C o n s t i t u t i o n d e la R T C N » , de so r t e q u e l eu r 

compos i t i on ne p e u t ê t r e c o n t e s t é e . Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t 

q u e la C o m m i s s i o n a u r a i t dû c o n s t a t e r u n e v io la t ion de l 'a r t ic le 6 du fait 

de l ' ex i s t ence d ' u n e p r a t i q u e légis la t ive de v io la t ion au l ieu de s ' a t t a c h e r à 

r e c h e r c h e r des p r e u v e s a t t e s t a n t q u e des p r o c é d u r e s spéc i f iques 

i m p l i q u a n t des civils se sont d é r o u l é e s d e v a n t des j u r i d i c t i o n s mi l i t a i r e s . 

A l ' e n c o n t r e de la conc lus ion de la C o m m i s s i o n su r ce po in t , il sou l igne de 

su rc ro î t q u e les é l é m e n t s p r o d u i t s d e v a n t celle-ci fou rn i s sa i en t des 

e x e m p l e s c o n c r e t s de civils ayan t é t é j u g é s e t c o n d a m n é s p a r d e s 

t r i b u n a u x mi l i t a i r e s . M a l h e u r e u s e m e n t , la C o m m i s s i o n n ' a pas t e n u 

c o m p t e de ces é l é m e n t s d a n s son a p p r é c i a t i o n . 

356. La C o m m i s s i o n n ' a pas e s t i m é é t ab l i au vu des faits q u e des civils 

a i e n t é té j u g é s p a r les t r i b u n a u x mi l i t a i r e s d u r a n t la pé r i ode c o n s i d é r é e . 

D è s lors , e l le a conclu à la non-v io la t ion d e l ' a r t ic le 6 d e la C o n v e n t i o n . 

357 . L a C o u r e s t i m e qu ' e l l e ne doi t pas n é c e s s a i r e m e n t ê t r e 

conva incue , au vu des é l é m e n t s de p r e u v e , de l ' ex i s t ence d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e cons i s t an t à t r a d u i r e d e s civils d e v a n t les t r i b u n a u x 

mi l i t a i r e s e n « R T C N » . El le re lève q u e le g o u v e r n e m e n t r e q u é r a n t 

d é n o n c e u n e p r a t i q u e légis la t ive de v io la t ion de l ' a r t ic le 6, eu é g a r d aux 

t e r m e s expl ic i tes de 1'«article 156 d e la C o n s t i t u t i o n d e la R T C N » et du 
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« d é c r e t sur les zones mi l i t a i r e s i n t e r d i t e s » ( p a r a g r a p h e 355 c i -dessus ) . A 

ce p r o p o s , elle r appe l l e q u e , d a n s son a r r ê t Irlande c. Royaume-Uni, elle a 

e s t i m é q u ' à la d i f férence de p e r s o n n e s phys iques u n E t a t c o n t r a c t a n t 

avai t q u a l i t é p o u r c o m b a t t r e in abstracto u n e légis la t ion s u r le t e r r a i n de 

la C o n v e n t i o n , l ' anc ien a r t i c le 24 (a r t ic le 33 ac tue l ) h a b i l i t a n t c h a c u n d e s 

E t a t s c o n t r a c t a n t s à sa is i r la C o m m i s s i o n d e tou t m a n q u e m e n t à l 'une 

q u e l c o n q u e d e s d i spos i t ions de la C o n v e n t i o n et de ses P ro toco les qu ' i l 

c ro i ra pouvoi r ê t r e i m p u t é à un a u t r e E t a t c o n t r a c t a n t (Irlande c. Royaume-

Uni p r éc i t é , p . 9 1 , § 240) . D a n s le m ê m e a r r ê t , la C o u r a c o n s t a t é q u ' u n e 

lég is la t ion e n t r a î n a i t p a r sa seu le ex i s t ence pa re i l « m a n q u e m e n t » si elle 

i n t r o d u i s a i t , c o m m a n d a i t ou a u t o r i s a i t des m e s u r e s i n c o m p a t i b l e s avec 

les d ro i t s et l ibe r t é s p r o t é g é s . En o u t r e , elle a déc l a r é q u ' u n 

m a n q u e m e n t d e ce g e n r e ne pouva i t ê t r e d é c o u v e r t q u e si la lég is la t ion 

a t t a q u é e en v e r t u de l ' anc ien a r t i c l e 24 (a r t ic le 33 ac tue l ) usa i t d e 

t e r m e s assez c la i rs et p réc i s p o u r le r évé le r d ' e m b l é e ; d a n s le cas 

c o n t r a i r e , il y avai t l ieu de s t a t u e r en fonct ion d e la m a n i è r e d o n t l 'E ta t 

d é f e n d e u r i n t e r p r é t a i t et a p p l i q u a i t in concreto le ou les t e x t e s i n c r i m i n é s 

(ibidem). 

358 . L ' e x a m e n in abstracto de la «d i spos i t ion c o n s t i t u t i o n n e l l e » et du 

« d é c r e t sur les zones mi l i t a i r e s i n t e r d i t e s » l i t ig ieux a m è n e la C o u r à 

conc lu r e q u e ces t e x t e s i n t r o d u i s e n t et a u t o r i s e n t m a n i f e s t e m e n t les 

p rocès d e civils d e v a n t les t r i b u n a u x mi l i t a i r e s . Nul d o u t e q u e ces 

t r i b u n a u x sont e n t a c h é s du m ê m e m a n q u e d ' i n d é p e n d a n c e e t 

d ' i m p a r t i a l i t é q u e celui qu i a é t é mis en év idence d a n s l ' a r r ê t Incal 

r e l a t i v e m e n t a u x cour s d e s û r e t é d e l 'E ta t i n s t a u r é e s en T u r q u i e p a r 

l 'E ta t d é f e n d e u r (toc. cit., pp . 1572-1573, §§ 70-72), c o m p t e t e n u en 

p a r t i c u l i e r d e s l iens s t r u c t u r e l s é t r o i t s e n t r e le pouvo i r e x é c u t i f e t les 

m i l i t a i r e s s i é g e a n t a u sein des ju r id ic t ions mi l i t a i r e s de la « R T C N » . P o u r 

la C o u r , les civils t r a d u i t s d e v a n t ces t r i b u n a u x en « R T C N » p o u r des ac t e s 

qual i f iés d ' in f rac t ions mi l i t a i r e s pouva ien t l é g i t i m e m e n t é p r o u v e r d e s 

d o u t e s q u a n t à l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é de ces t r i b u n a u x . 

359. P o u r les ra i sons qu i p r é c è d e n t , la C o u r e s t i m e qu ' i l y a eu 

v io la t ion d e l ' a r t ic le 6 de la C o n v e n t i o n du fait d ' u n e p r a t i q u e légis la t ive 

a u t o r i s a n t les t r i b u n a u x m i l i t a i r e s à j uge r des civils. 

4 . Violation alléguée de l'article 1 0 de la Convention 

360. D e v a n t la C o m m i s s i o n , le g o u v e r n e m e n t r e q u é r a n t a a l l égué la 

v io la t ion du dro i t des C h y p r i o t e s t u r c s v ivant d a n s le nord de C h y p r e d e 

recevoi r des i n f o r m a t i o n s en r a i son de l ' i n t e rd i c t i on f r a p p a n t la diffusion 

de j o u r n a u x en l a n g u e g r e c q u e . Il n ' a r ep r i s ce g r i e f ni d a n s son m é m o i r e 

ni à l ' a u d i e n c e . 

3 6 1 . A p ropos d ' u n gr ief a n a l o g u e soulevé d a n s le c o n t e x t e d e s 

cond i t i ons de vie d e s C h y p r i o t e s g recs du K a r p a s , la C o m m i s s i o n a 
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e s t i m e q u e les r e s t r i c t i o n s a l l éguées à la diffusion de la p res se en l a n g u e 

g r e c q u e d a n s le no rd de C h y p r e n ' é t a i e n t p a s é t ab l i e s . 

362 . La C o u r souscr i t à la conclus ion de la C o m m i s s i o n , l aque l le , re lèvc-

t-elle, conco rde avec celle qu ' e l l e a fo rmulée s u r la base d e s é l é m e n t s d e 

p r e u v e rela t i fs à l ' a t t e i n t e a l l éguée à l ' a r t ic le 10 d a n s le chef de la 

popu la t ion chypr io te g r e c q u e enc lavée ( p a r a g r a p h e s 253-254 c i -dessus) . 

363 . P a r t a n t , la C o u r conc lu t q u e n ' e s t é t ab l i e a u c u n e viola t ion d e 

l ' a r t ic le 10 de la C o n v e n t i o n à ra i son des r e s t r i c t i o n s a l l éguées du dro i t 

d e s C h y p r i o t e s t u r c s v ivan t d a n s le n o r d d e C h y p r e d e recevoi r d e s 

i n f o r m a t i o n s p a r la p res se en l a n g u e g r e c q u e . 

5. Violation alléguée de l'article 11 de la Convention 

364. Le g o u v e r n e m e n t r e q u é r a n t d é c l a r e q u e la po l i t ique g é n é r a l e de 

la « R T C N » en m a t i è r e de l ibe r té de c i r cu l a t i on se t r a d u i t d e p u i s 1974 pat-

u n e p r a t i q u e a d m i n i s t r a t i v e d ' i n g é r e n c e d a n s le d ro i t des C h y p r i o t e s 

t u r c s vivant d a n s le Nord de r e n c o n t r e r des C h y p r i o t e s g recs e t d ' a u t r e s 

p e r s o n n e s v ivant à C h y p r e ou de se r é u n i r avec eux , en p a r t i c u l i e r d a n s la 

zone t a m p o n des N a t i o n s un ies e t d a n s la zone c o n t r ô l é e p a r le 

g o u v e r n e m e n t . 

365 . Il m e t en évidence p lus ieurs cas où des r e s t r i c t ions a r b i t r a i r e s on t 

é t é i m p o s é e s à des p e r s o n n e s s o u h a i t a n t pa r t i c ipe r à des r é u n i o n s 

b i c o m m u n a u t a i r e s , y compr i s à des m a n i f e s t a t i o n s spor t ives et mus ica l e s . 

E n o u t r e , il soul igne q u e le g o u v e r n e m e n t d é f e n d e u r l u i - m ê m e , d a n s ses 

obse rva t ions s u r la recevabi l i t é e t le b ien- fondé d e ce grief, a fourni à la 

C o m m i s s i o n des é l é m e n t s de p reuve de l ' ex is tence d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e qu i a cons is té à impose r , s a n s d i s c o n t i n u e r , d e 1994 à 

1996, des r e s t r i c t ions a u d ro i t des C h y p r i o t e s tu rcs de se r e n d r e d a n s le 

Sud. Il r appe l le qu ' i l s 'agit de la pé r iode cons idé r ée . 

366. Le g o u v e r n e m e n t r e q u é r a n t r e c o n n a î t q u e le gr ief i n i t i a l e m e n t 

fo rmulé d e v a n t la C o m m i s s i o n faisait é t a t d ' u n e p r a t i q u e a d m i n i s t r a t i v e 

d ' i n g é r e n c e d a n s le dro i t des C h y p r i o t e s t u r c s vivant d a n s le N o r d à la 

l ibe r té d ' a s soc ia t ion . Il invi te la C o u r à e x a m i n e r é g a l e m e n t le g r ie f sous 

l ' angle déc r i t c i -dessus . Q u a n t aux r e s t r i c t i ons f r appan t la l ibe r té 

d ' a s soc ia t ion , il a f f i rme q u e les dépos i t i ons recue i l l ies p a r les d é l é g u é s 

r évè len t c l a i r e m e n t u n e v iola t ion de ce d ro i t . A l ' appu i d e c e t t e 

a l l éga t ion , il observe en o u t r e q u e les « a r t i c l e s 12 e t 71 d e la C o n s t i t u t i o n 

de la R T C N » i n t e r d i s e n t la c r é a t i o n d ' a s soc ia t ions v i san t à d é f e n d r e les 

i n t é r ê t s de m i n o r i t é s . A son sens , l ' ex i s t ence d ' u n e te l le i n t e rd i c t i on doi t 

en soi ê t r e c o n s i d é r é e c o m m e c o n t r a i r e à l ' a r t ic le 11 de la C o n v e n t i o n . 

367. La C o m m i s s i o n a c o n s t a t é q u ' o n n e lui ava i t s igna lé a u c u n 

é l é m e n t a t t e s t a n t de ce q u e les a u t o r i t é s a i en t e n t r a v é , p e n d a n t la 

pé r iode e x a m i n é e , des t e n t a t i v e s fai tes p a r des C h y p r i o t e s t u r c s v ivant 

d a n s le n o r d de C h y p r e p o u r c o n s t i t u e r des assoc ia t ions avec des 
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C h y p r i o t e s g recs se t r o u v a n t d a n s les p a r t i e s nord et sud de l 'île. D e ce 

fai t , elle a e s t i m é q u e ce gr ie f n ' é t a i t pas fondé. 

368 . Q u a n t aux obs tac les mis à la p a r t i c i p a t i o n de C h y p r i o t e s t u r c s à 

des m a n i f e s t a t i o n s b i c o m m u n a u t a i r e s , la C o m m i s s i o n a no té q u e les 

d o c u m e n t s p e r t i n e n t s des N a t i o n s un ies i n d i q u a i e n t q u e d e s r e s t r i c t i o n s 

a v a i e n t é té a p p o r t é e s à la t e n u e de r é u n i o n s i n t e r c o m m u n a u t a i r e s à 

p a r t i r du d e u x i è m e s e m e s t r e d e 1996. D e l 'avis de la C o m m i s s i o n , t ou t 

g r i e f à ce t é g a r d p o r t a i t s u r d e s fai ts d i s t i n c t s p o s t é r i e u r s à la d a t e d e la 

déc is ion sur la r ecevab i l i t é et ne pouvai t donc ê t r e r e t e n u . 

369 . La C o u r r a p p e l l e q u ' e l l e a a c c e p t é les faits tels qu ' i l s on t é t é 

é t ab l i s p a r la C o m m i s s i o n ( p a r a g r a p h e s 339-340 c i -dessus) . Vu les 

é l é m e n t s de p r e u v e en sa possess ion , elle n ' e s t i m e p a s qu ' i l ex i s t a i t , 

d u r a n t la p é r i o d e e n q u e s t i o n , u n e p r a t i q u e a d m i n i s t r a t i v e c o n s i s t a n t à 

e n t r a v e r l ' e n s e m b l e des c o n t a c t s b i c o m m u n a u t a i r e s e n t r e les C h y p r i o t e s 

t u r c s v ivant d a n s le N o r d et les C h y p r i o t e s g recs ins ta l l és d a n s le Sud . Elle 

c o n s t a t e q u e les a u t o r i t é s de la « R T C N » ont a d o p t é u n e po l i t ique b ien 

p lus r i g o u r e u s e à p ropos d e ces c o n t a c t s a p r è s le second s e m e s t r e d e 

1996 et sont m ê m e a l lées j u s q u ' à les i n t e r d i r e . T o u t e f o i s , c o m m e l 'a 

re levé la C o m m i s s i o n , les v io la t ions a l l é g u é e s des d ro i t s p r o t é g é s p a r la 

C o n v e n t i o n s u r v e n u e s au cour s d e c e t t e pé r i ode é c h a p p a i e n t à l 'objet d e 

la déc is ion s u r la r ecevab i l i t é ( p a r a g r a p h e 368 c i -dessus) . 

370 . Q u a n t à l ' a t t e i n t e a l l é g u é e au d ro i t à la l i be r t é d ' a s soc ia t ion d e s 

C h y p r i o t e s t u r c s v ivant d a n s le N o r d , la C o u r obse rve q u e la C o m m i s s i o n 

a conc lu , au vu des é l é m e n t s de p r e u v e , q u e les a u t o r i t é s de la « R T C N » 

n ' a v a i e n t pas t e n t é d ' e m p ê c h e r la c r é a t i o n d ' a s soc ia t ions bi

c o m m u n a u t a i r e s d a n s le nord de C h y p r e . En l ' absence de p r e u v e s 

c o n c r è t e s du c o n t r a i r e , e t eu é g a r d a u n iveau d e p r e u v e r e q u i s p o u r 

é t a b l i r l ' ex i s tence d ' u n e p r a t i q u e a d m i n i s t r a t i v e de v io la t ion d ' un dro i t 

g a r a n t i p a r la C o n v e n t i o n , la C o u r conc lu t qu ' i l n 'y a pas non plus eu 

v io la t ion de l ' a r t ic le 11 sous cet a n g l e . 

3 7 1 . Dès lors , la C o u r ne j u g e pas é t ab l i e l ' ex i s t ence d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e d e v io la t ion d u dro i t à la l i be r t é d ' a s soc ia t ion ou d e 

r é u n i o n c o n s a c r é p a r l ' a r t ic le 11 d e la C o n v e n t i o n p o u r ce qu i c o n c e r n e 

les C h y p r i o t e s t u r c s vivant d a n s le nord de C h y p r e . 

6. Violation alléguée de l'article 1 du Protocole n° 1 

372. D e v a n t la C o m m i s s i o n , le g o u v e r n e m e n t r e q u é r a n t a d é n o n c é 

u n e v io la t ion c o n t i n u e de l ' a r t ic le 1 du Pro toco le n" 1, p r e m i è r e m e n t , du 

fait q u e les a u t o r i t é s de la « R T C N » i n t e r d i s a i e n t a u x C h y p r i o t e s t u r c s 

v ivant d a n s le no rd de C h y p r e d ' a c c é d e r à l eu r s b iens sis clans le Sud et , 

d e u x i è m e m e n t , à ra i son de la t o l é r a n c e m a n i f e s t é e p a r ces m ê m e s 

a u t o r i t é s à l ' éga rd d ' in f rac t ions p e r p é t r é e s p a r des p a r t i c u l i e r s c o n t r e les 

b i ens des C h y p r i o t e s tu rc s . 
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373 . D e v a n t la C o u r , le g o u v e r n e m e n t r e q u é r a n t af f i rme q u e la 

C o m m i s s i o n a conclu à to r t , q u a n t au second grief, q u e l ' ex i s tence d ' u n e 

p r a t i q u e a d m i n i s t r a t i v e d e la p a r t des a u t o r i t é s de la « R T C N » c o n s i s t a n t 

à t o l é r e r s y s t é m a t i q u e m e n t d e s a t t e i n t e s de p a r t i c u l i e r s aux b iens des 

C h y p r i o t e s t u r c s n ' ava i t p a s é t é d é m o n t r é e . Il n ' a r é i t é r é le p r e m i e r g r ie f 

ni d a n s son m é m o i r e ni à l ' aud i ence . 

374. La C o m m i s s i o n a no t é q u ' o n ne lui avai t s igna lé a u c u n cas où , 

p e n d a n t la p é r i o d e c o n s i d é r é e , d e s C h y p r i o t e s t u r c s v ivan t d a n s le n o r d 

d e C h y p r e a i e n t t e n t é d ' a c c é d e r à leurs b i ens d a n s le Sud et en a i en t é t é 

e m p ê c h é s . Dès lors , elle a r e j e t é ce gr ief p o u r dé fau t de f o n d e m e n t . P o u r 

ce qu i est d e l ' a l l éga t ion d ' a t t e i n t e s i l légales aux b iens des C h y p r i o t e s 

t u r c s vivant d a n s le n o r d de C h y p r e p e r p é t r é e s p a r des pa r t i cu l i e r s , la 

C o m m i s s i o n a e s t i m é , p r e m i è r e m e n t , q u e des voies de r e c o u r s 

suff isantes p e r m e t t a i e n t d ' o b t e n i r r é p a r a t i o n e t , d e u x i è m e m e n t , q u e 

l ' ex i s tence d ' u n e p r a t i q u e a d m i n i s t r a t i v e c o n s i s t a n t à t o l é r e r pa re i l l e s 

a t t e i n t e s n ' é t a i t pas é t ab l i e . 

375 . La C o u r fait s i enne la conclus ion de la C o m m i s s i o n . En p r e m i e r 

l ieu, elle re lève q u e le g o u v e r n e m e n t r e q u é r a n t ne déve loppe pas la t hè se 

don t il a t e n t é d ' é t ab l i r le b ien- fondé d e v a n t la C o m m i s s i o n , à savoir q u e les 

a u t o r i t é s de la « R T C N » e m p ê c h a i e n t les C h y p r i o t e s tu rcs d e r e g a g n e r l eur 

domic i le d a n s le Sud . A u c u n a u t r e é l é m e n t n ' a é té p r o d u i t d e v a n t la C o u r 

i n d i q u a n t q u e p e n d a n t la pé r iode cons idé rée des C h y p r i o t e s tu rcs v ivant 

d a n s le Nord a ien t é t é e m p ê c h é s d ' a ccéde r à l eu r s b iens d a n s le Sud du fait 

des r e s t r i c t ions imposées p a r la « R T C N » à la l ibe r té de c i rcu la t ion . 

376 . En second lieu, q u a n t aux a t t e i n t e s aux b iens des C h y p r i o t e s 

t u r c s qu i s e r a i e n t d u e s à d e s p a r t i c u l i e r s , la C o u r e s t i m e q u e les 

é l é m e n t s invoqués pa r le g o u v e r n e m e n t r e q u é r a n t ne c o r r o b o r e n t pas 

son a l l éga t ion scion l aque l l e les a u t o r i t é s de la « R T C N » t o l è r e n t , 

e n c o u r a g e n t ou d ' u n e q u e l c o n q u e façon a p p r o u v e n t c e t t e fo rme d e 

c r i m i n a l i t é . Au vu des é l é m e n t s de p r e u v e , la C o u r r e c o n n a î t q u e l 'on ne 

s a u r a i t exc lu re q u e d e te l s i n c i d e n t s se so ien t p r o d u i t s . Tou te fo i s , ces 

é l é m e n t s n ' é t a y e n t pas l ' ex i s t ence d ' u n e p r a t i q u e a d m i n i s t r a t i v e d e 

v io la t ion de l ' a r t ic le 1 du Pro toco le n" 1. 

377. Eu é g a r d à ce q u i p r é c è d e , la C o u r conc lu t q u e n ' es t é t ab l i e 

a u c u n e viola t ion d e l 'ar t ic le 1 du Pro toco le n° 1 à r a i son d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e a l l é g u é e d e v io la t ion de c e t t e d i spos i t ion , n o t a m m e n t 

fau te d ' a s s u r e r le r e spec t , en ce qu i c o n c e r n e les C h y p r i o t e s t u r c s v ivant 

d a n s le nord de C h y p r e , de l eu r s b iens sis d a n s le Sud . 

7. Violation alléguée de l'article 13 de la Convention 

378. Le g o u v e r n e m e n t r e q u é r a n t ré fu te la conc lus ion de la 

C o m m i s s i o n selon laque l le il n 'y a p a s eu v io la t ion d e l 'a r t ic le 13 de la 

C o n v e n t i o n en ce q u e les C h y p r i o t e s t u r c s vivant d a n s le nord d e C h y p r e 
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ne d i s p o s e r a i e n t pas de r e c o u r s effectifs. Il r é i t è r e son poin t de vue 

( p a r a g r a p h e s 83-85 c i -dessus) d ' a p r è s l e q u e l les r e c o u r s j u d i c i a i r e s 

censés s'offrir ne sa t i s font pas a u x ex igences f o n d a m e n t a l e s de l ' a r t ic le 6 

e t , en c o n s é q u e n c e , ne s a u r a i e n t pa s se r p o u r «effect i fs» au sens d e 

l ' a r t ic le 13. 

379. En o u t r e , il r éa f f i rme q u e , selon lui ( p a r a g r a p h e s 336-337 

c i -dessus ) , la C o m m i s s i o n s 'est fondée à to r t s u r le c r i t è r e de la 

p r e u v e « a u - d e l à de tou t d o u t e r a i s o n n a b l e » p o u r se p r o n o n c e r su r 

l ' ex i s t ence d ' u n e p r a t i q u e a d m i n i s t r a t i v e cons i s t an t à re fuser d e s 

r e c o u r s j u d i c i a i r e s à c e r t a i n e s c a t é g o r i e s de p e r s o n n e s . Si la 

C o m m i s s i o n avai t a p p l i q u é le bon c r i t è r e , c ' e s t -à -d i re celui d e la 

« p r e u v e su f f i s an te» , une a u t r e conclus ion se se ra i t i m p o s é e à el le . 

380. P o u r les ra i sons s u s m e n t i o n n é e s , le g o u v e r n e m e n t r e q u é r a n t 

invile la C o u r à s ' é c a r t e r de la conclus ion de la C o m m i s s i o n et à d i re 

q u e l 'E ta t d é f e n d e u r sui t u n e p r a t i q u e a d m i n i s t r a t i v e et légis la t ive 

c o n s i s t a n t à e n f r e i n d r e l ' a r t ic le 13 ca r il m a n q u e à l 'ob l iga t ion d e 

fou rn i r à la c o m m u n a u t é t s i g a n e et a u x o p p o s a n t s à la po l i t ique m e n é e 

p a r la T u r q u i e à C h y p r e un r ecou r s effectif d e v a n t u n e i n s t a n c e 

n a t i o n a l e . 

3 8 1 . La C o m m i s s i o n a e s t i m é q u e , d e m a n i è r e g é n é r a l e , les r e c o u r s 

offerts p a r l ' o rdre j u r i d i q u e de la « R T C N » s e m b l a i e n t suffire p o u r 

fourn i r aux i n t é r e s s é s un r e d r e s s e m e n t de t o u t e v io la t ion a l l éguée des 

d r o i t s g a r a n t i s p a r la C o n v e n t i o n , et q u e le g o u v e r n e m e n t r e q u é r a n t 

n ' ava i t pas é t ayé son a l l éga t ion re la t ive à l ' ex i s t ence d ' u n e p r a t i q u e d e 

v io la t ion de l ' a r t ic le 13. Elle a d o n c conclu à la non-v io la t ion d e 

l ' a r t i c le 13 p e n d a n t la pé r iode c o n s i d é r é e . 

382. Q u a n t aux a l l éga t ions se r a p p o r t a n t aux o p p o s a n t s po l i t i ques 

( p a r a g r a p h e s 342-344 c i -dessus) et à la c o m m u n a u t é t s i gane 

( p a r a g r a p h e s 349-350 c i -dessus ) , la C o u r r appe l l e qu ' e l l e a e s t i m é q u e 

le g o u v e r n e m e n t r e q u é r a n t n ' ava i t pas réuss i à r é fu te r , d a n s la 

p r o c é d u r e d e v a n t la C o m m i s s i o n , les a r g u m e n t s du g o u v e r n e m e n t 

d é f e n d e u r se lon l e sque l s l ' o rd re j u r i d i q u e de la « R T C N » offrait d e s 

r e c o u r s aux p e r s o n n e s lésées . Elle n ' a pas eu la convic t ion q u e t o u t e 

t e n t a t i v e de se p réva lo i r d ' u n r e c o u r s fût v o u é e à l ' échec . D e ce fait , la 

C o u r ne s a u r a i t a c c e p t e r l ' a l l éga t ion d u g o u v e r n e m e n t r e q u é r a n t q u a n t 

à l ' ex i s t ence d ' u n e p r a t i q u e a d m i n i s t r a t i v e cons i s t an t à refuser t o u t 

r e c o u r s aux i n t é r e s s é s , au m é p r i s de l ' a r t ic le 13 de la C o n v e n t i o n . L 'on 

ne s a u r a i t d i r e q u e les é l é m e n t s de p r e u v e do n t d i spose la C o u r à ce t 

é g a r d é t ab l i s sen t au -de l à d e tou t d o u t e r a i s o n n a b l e l ' ex i s tence d ' u n e 

te l le p r a t i q u e . 

383 . P a r t a n t , la C o u r conc lu t q u e n ' e s t é t ab l i e a u c u n e viola t ion d e 

l ' a r t ic le 13 de la C o n v e n t i o n à ra i son d ' u n e p r a t i q u e a d m i n i s t r a t i v e 

c o n s i s t a n t à n e p a s offrir d e r e c o u r s effectifs a u x C h y p r i o t e s t u r c s v ivan t 

d a n s le nord d e C h y p r e . 
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VIII . SUR LES V I O L A T I O N S A L L É G U É E S DES A R T I C L E S 1, 17, 18 

E T DE L ' A N C I E N A R T I C L E 32 § 4 DE LA C O N V E N T I O N 

384. Le g o u v e r n e m e n t r e q u é r a n t invi te la C o u r à conc lu re à la 

v io la t ion des a r t i c l es 1, 17, 18 et de l ' anc ien a r t i c l e 32 § 4 de la 

C o n v e n t i o n . L ' a r t i c l e 1 se lit a i n s i : 

«Les Hautes Parties contractantes reconnaissent à toute personne relevant de Leur 

juridiction les droits et libertés définis au ti tre I de la (...) Convention : » 

L ' anc ien a r t i c l e 32 § 4 de la C o n v e n t i o n é n o n ç a i t : 

«Les Hautes Parties Contrac tantes s 'engagent à considérer comme obligatoire pour 

elles toute décision que le Comité des Ministres peut prendre en application des 

paragraphes précédents. » 

385 . Eu é g a r d a u x v io la t ions g é n é r a l i s é e s et mass ives d e la C o n v e n t i o n 

c o m m i s e s p a r l 'E ta t d é f e n d e u r , le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t q u e 

la C o u r doit en l ' espèce conc lu re à la v io la t ion de l ' a r t ic le 1. 

386. Pa r a i l l eu r s , il a f f i rme q u e les faits r évè l en t q u e l 'E ta t d é f e n d e u r 

a en r éa l i t é la m a i n m i s e su r les b iens chyp r io t e s g recs sis d a n s le N o r d en 

app l i ca t i on d ' u n e po l i t ique de n e t t o y a g e e t h n i q u e . Le p r o g r a m m e de 

r e l o g e m e n t mis en œ u v r e p a r l 'E ta t d é f e n d e u r est un a u t r e e x e m p l e 

man i f e s t e d e c e t t e po l i t i que . C e t E t a t a tou te fo is t e n t é d e d i s s i m u l e r son 

vé r i t ab l e b u t en i n v o q u a n t les r e s t r i c t i ons a u t o r i s é e s p a r les a r t i c l es 8 § 2 

de la C o n v e n t i o n et 1 du P ro toco le n° 1. Selon le g o u v e r n e m e n t r e q u é r a n t , 

il y a lieu de c o n s i d é r e r en l ' occu r rence q u e l 'E ta t d é f e n d e u r a en f re in t les 

a r t i c l es 17 et 18 de la C o n v e n t i o n . 

387. Enf in , le g o u v e r n e m e n t r e q u é r a n t fait va loi r q u e l 'E ta t d é f e n d e u r 

n ' a pas mis u n t e r m e a u x v io la t ions de la C o n v e n t i o n c o n s t a t é e s p a r la 

C o m m i s s i o n d a n s son r a p p o r t de 1976, a ins i q u e l 'avai t d e m a n d é le 

C o m i t é des M i n i s t r e s d a n s sa décis ion du 21 oc tob re 1977 ( p a r a g r a p h e 17 

c i -dessus) . Il d é c l a r e q u e la C o u r doi t p r e n d r e a c t e d e t o u t e v io la t ion 

c o n t i n u e de la C o n v e n t i o n qu ' e l l e c o n s t a t e r a avoir p e r d u r é a p r è s c e t t e 

décis ion. De p lus , tou jours selon lui, la C o u r doi t c o n s i d é r e r c o m m e un 

a u t r e f ac t eu r a g g r a v a n t le fait q u e les v io la t ions de la C o n v e n t i o n se 

so ient poursu iv ies p e n d a n t p lus de v ingt a n s et q u e , a p r è s la déc is ion du 

C o m i t é des M i n i s t r e s , la po l i t ique officielle de l 'E ta t d é f e n d e u r ait 

d i r e c t e m e n t d o n n é lieu à des v io la t ions . 

388 . La C o u r e s t i m e qu ' i l ne s ' impose pas en l ' o ccu r r ence d ' e x a m i n e r 

ces griefs s é p a r é m e n t . Q u a n t a u x a l l éga t ions du g o u v e r n e m e n t r e q u é r a n t 

su r le t e r r a i n d e s a r t i c l es 17 et 18, elle r a p p e l l e en o u t r e q u ' e l l e est 

p a r v e n u e à la m ê m e conclus ion s ' ag i ssan t d e griefs a n a l o g u e s re la t i fs a u x 

i n g é r e n c e s d a n s les d ro i t s d e s C h y p r i o t e s g recs d é p l a c é s au r e spec t de 

l eu r s b iens ( p a r a g r a p h e 206 c i -dessus ) . 
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P A R C E S M O T I F S , L A C O U R 

I. Q U E S T I O N S P R É L I M I N A I R E S 

1. Dit, à l ' u n a n i m i t é , qu ' e l l e a c o m p é t e n c e p o u r c o n n a î t r e des q u e s t i o n s 

p r é l i m i n a i r e s sou levées d a n s la p r o c é d u r e d e v a n t la C o m m i s s i o n 

( p a r a g r a p h e s 56-58) ; 

2. Dit, à l ' u n a n i m i t é , q u e le g o u v e r n e m e n t r e q u é r a n t a q u a l i t é p o u r 

s o u m e t t r e la r e q u ê t e ( p a r a g r a p h e 62) ; 

3. Dit, à l ' u n a n i m i t é , q u e le g o u v e r n e m e n t r e q u é r a n t a u n i n t é r ê t j u r i d i q u e 

l ég i t ime à ce qu ' e l l e s t a t u e s u r le fond de la r e q u ê t e ( p a r a g r a p h e 68) ; 

4 . Dit, pa r seize voix c o n t r e u n e , q u e les faits l i t ig ieux en l ' espèce e n t r e n t 

d a n s la « j u r i d i c t i o n » de la T u r q u i e a u sens de l ' a r t ic le 1 de la 

C o n v e n t i o n et e n g a g e n t d o n c la r e sponsab i l i t é d e l 'E ta t d é f e n d e u r a u 

r e g a r d de celle-ci ( p a r a g r a p h e 80) ; 

5 . Dit, p a r dix voix c o n t r e sep t , q u ' a u x fins de l ' anc ien a r t i c l e 26 (a r t ic le 35 

§ 1 ac tue l ) de la C o n v e n t i o n , les r e c o u r s d i spon ib les en « R T C N » 

p e u v e n t p a s s e r p o u r d e s « r e c o u r s i n t e r n e s » de l 'E ta t d é f e n d e u r et 

qu ' i l y a l ieu d ' e n éva lue r le c a r a c t è r e effectif d a n s les c i r cons t ances 

p a r t i c u l i è r e s où la q u e s t i o n se pose ( p a r a g r a p h e 102) ; 

6. DU, à l ' u n a n i m i t é , q u e les s i t u a t i o n s qu i on t pr is fin p lus de six mois 

a v a n t la d a t e d ' i n t r o d u c t i o n d e la p r é s e n t e r e q u ê t e (le 22 ma i 1994) 

é c h a p p e n t à l ' e x a m e n de la C o u r ( p a r a g r a p h e 104). 

II. V I O L A T I O N S A L L É G U É E S DES D R O I T S DES C H Y P R I O T E S 

G R E C S P O R T É S D I S P A R U S E T DE L E U R FAMILLE 

1. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu v io la t ion de l 'a r t ic le 2 d e la 

C o n v e n t i o n à ra i son de la m é c o n n a i s s a n c e a l l éguée d ' u n e ex igence 

m a t é r i e l l e de c e t t e d i spos i t ion d a n s le chef de l ' une q u e l c o n q u e des 

p e r s o n n e s d i s p a r u e s ( p a r a g r a p h e 130) ; 

2. Dit, p a r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion c o n t i n u e de 

l ' a r t ic le 2 de la C o n v e n t i o n en ce q u e les a u t o r i t é s de l 'E ta t d é f e n d e u r 

n ' o n t pas m e n é d ' e n q u ê t e effective su r le sor t des C h y p r i o t e s g recs qu i 

ont d i s p a r u d a n s des c i r c o n s t a n c e s m e t t a n t l eur vie en d a n g e r , et su r le 

l ieu où ils se t r o u v a i e n t ( p a r a g r a p h e 136) ; 

3. Dit, à l ' u n a n i m i t é , q u e n ' e s t é t ab l i e a u c u n e v io la t ion de l 'a r t ic le 4 de la 

C o n v e n t i o n ( p a r a g r a p h e 141) ; 

4. Dit, p a r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion c o n t i n u e d e 

l ' a r t ic le 5 de la C o n v e n t i o n en ce q u e les a u t o r i t é s de l 'E ta t d é f e n d e u r 
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n ' o n t pas m e n é d ' e n q u ê t e effective su r le sor t des C h y p r i o t e s g recs 

d i s p a r u s don t on a l l ègue de m a n i è r e d é f e n d a b l e qu ' i l s é t a i e n t d é t e n u s 

sous l ' au to r i t é d e la T u r q u i e au m o m e n t de l eu r d i spa r i t i on , et su r le 

lieu où ils se t r o u v a i e n t ( p a r a g r a p h e 150) ; 

5. Dit, à l ' u n a n i m i t é , q u e n ' e s t é t ab l i e a u c u n e v io la t ion d e l ' a r t ic le 5 d e la 

C o n v e n t i o n à ra i son d u fait q u e des C h y p r i o t e s g recs d i s p a r u s se 

t r o u v e r a i e n t r é e l l e m e n t d é t e n u s ( p a r a g r a p h e 151) ; 

6. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d ' e x a m i n e r les gr iefs soulevés p a r 

le g o u v e r n e m e n t r e q u é r a n t su r le t e r r a i n des a r t i c l e s 3, 6, 8, 13, 14 et 

17 de la C o n v e n t i o n q u a n t aux C h y p r i o t e s g recs p o r t é s d i s p a r u s 

( p a r a g r a p h e 153) ; 

7. Dit, pa r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion c o n t i n u e de 

l ' a r t ic le 3 d e la C o n v e n t i o n d a n s le chef des famil les des C h y p r i o t e s 

g recs d i s p a r u s ( p a r a g r a p h e 158) ; 

8. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu de r e c h e r c h e r si les a r t i c l es 8 et 10 

de la C o n v e n t i o n on t é t é violés d a n s le chef des fami l les des C h y p r i o t e s 

g recs d i s p a r u s , eu é g a r d à sa conclus ion sur le t e r r a i n de l ' a r t ic le 3 

( p a r a g r a p h e 161). 

III. V I O L A T I O N S A L L É G U É E S DES D R O I T S DES P E R S O N N E S 

D É P L A C É E S AU R E S P E C T DE L E U R D O M I C I L E E T AU 

R E S P E C T DE L E U R S BIENS 

1. Dit, p a r seize voix c o n t r e u n e , cju'il y a eu v io la t ion c o n t i n u e de 

l ' a r t ic le 8 de la C o n v e n t i o n en ra i son du refus d ' a u t o r i s e r les 

C h y p r i o t e s g recs d é p l a c é s à r e g a g n e r l eu r domic i le d a n s le no rd de 

C h y p r e ( p a r a g r a p h e 175 ) ; 

2. Dit, à l ' u n a n i m i t é , q u ' e u é g a r d à son cons ta t d e violat ion c o n t i n u e de 

l 'ar t icle 8 de la C o n v e n t i o n , il n 'y a pas lieu de r e c h e r c h e r s'il y a 

é g a l e m e n t eu violat ion d e c e t t e d ispos i t ion d u fait des modif ica t ions 

a l l éguées de l ' e n v i r o n n e m e n t d é m o g r a p h i q u e et cu l tu re l du domici le des 

Chypr io t e s g recs dép lacés d a n s le no rd de C h y p r e ( p a r a g r a p h e 176) ; 

3 . Dit, à l ' u n a n i m i t é , qu ' i l y a lieu d e cons idé re r avec les a l léga t ions du 

g o u v e r n e m e n t r e q u é r a n t p o r t a n t sur les condi t ions de vie des 

Chypr io t e s grecs du K a r p a s le gr ief t i ré p a r celui-ci de l 'ar t icle 8 de la 

Conven t i on en ce qu i conce rne l ' ingérence d a n s le dro i t des C h y p r i o t e s 

grecs dép lacés au respect d e leur vie famil iale du fait qu ' i l s n e sont pas 

au to r i sés à r e g a g n e r l eur foyer d a n s le no rd de C h y p r e ( p a r a g r a p h e 177) ; 

4 . Dit, p a r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion c o n t i n u e de l 'ar t ic le 1 

d u Pro toco le n° 1 en ce q u e les C h y p r i o t e s g recs p o s s é d a n t des b i ens 



338 ARRÊT CHYPRE c . TURQUIE 

d a n s le n o r d de C h y p r e se sont vu re fuser l 'accès à leurs b iens , la 

m a î t r i s e , l ' usage et la jou i ssance de ceux-ci ainsi q u e t o u t e r é p a r a t i o n 

de l ' i ngé rence d a n s leur dro i t de p r o p r i é t é ( p a r a g r a p h e 189) ; 

5. Dit, pa r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion de l ' a r t ic le 13 de la 

C o n v e n t i o n en ce q u e les C h y p r i o t e s g recs ne r é s i d a n t pas d a n s le n o r d 

d e C h y p r e ne d i s p o s a i e n t d ' a u c u n r ecou r s p o u r c o n t e s t e r les a t t e i n t e s 

à l eu r s d ro i t s g a r a n t i s p a r les a r t i c l es 8 de la C o n v e n t i o n et 1 du 

Pro toco le n" 1 ( p a r a g r a p h e 194) ; 

6. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas l ieu de r e c h e r c h e r s'il y a eu en 

l ' espèce v io la t ion de l ' a r t ic le 14 de la C o n v e n t i o n c o m b i n é avec les 

a r t i c l e s 8 e t 13 d e la C o n v e n t i o n et l ' a r t ic le 1 du Pro toco le n" 1 du fait 

d ' un t r a i t e m e n t d i s c r i m i n a t o i r e a l l égué à l ' encon t r e des C h y p r i o t e s 

g recs ne r é s i d a n t pas d a n s le no rd d e C h y p r e en ce qu i c o n c e r n e l eu r s 

d ro i t s au r e spec t d e l eu r domic i l e , au r e spec t de l eu r s b i ens et à un 

r e c o u r s effectif ( p a r a g r a p h e 199) ; 

7. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d e r e c h e r c h e r si la d i s c r i m i n a t i o n 

don t s e r a i e n t v ic t imes les C h y p r i o t e s g recs d é p l a c é s e m p o r t e 

é g a l e m e n t v io la t ion de l 'a r t ic le 3 d e la C o n v e n t i o n , eu é g a r d à sa 

conclus ion su r le t e r r a i n des a r t i c les 8, 13 e t 14 d e la C o n v e n t i o n et d e 

l ' a r t ic le 1 du Pro toco le n" 1 ( p a r a g r a p h e 203) ; 

8. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a p a s lieu d ' e x a m i n e r s é p a r é m e n t les griefs 

q u e le g o u v e r n e m e n t r e q u é r a n t t i re des a r t i c l es 17 et 18 de la 

C o n v e n t i o n , eu é g a r d à ses conc lus ions au t i t r e des a r t i c l es 8 et 13 de 

la C o n v e n t i o n et d e l 'ar t ic le 1 du Pro toco le n" 1 ( p a r a g r a p h e 206) . 

IV. V I O L A T I O N S A L L É G U É E S D É C O U L A N T D E S C O N D I T I O N S 

D E V I E D E S C H Y P R I O T E S G R E C S D A N S L E N O R D D E 

C H Y P R E 

1. Dit, p a r seize voix c o n t r e u n e , q u e n ' es t é t ab l i e a u c u n e viola t ion d e 

l ' a r t ic le 2 de la C o n v e n t i o n à r a i son d ' u n e p r a t i q u e a l l é g u é e 

cons i s t an t à r e fuse r a u x C h y p r i o t e s g recs e t m a r o n i t e s vivant d a n s le 

no rd de C h y p r e l 'accès a u x soins m é d i c a u x ( p a r a g r a p h e 221) ; 

2. Dit, p a r seize voix c o n t r e u n e , qu ' i l n 'y a pas eu v io la t ion de l 'a r t ic le 5 

de la C o n v e n t i o n ( p a r a g r a p h e 227) ; 

3 . Dit, p a r onze voix con t r e six, q u e n ' es t é tabl ie a u c u n e violat ion d e 

l 'ar t icle 6 de la Conven t i on d a n s le chef des Chypr io t e s grecs vivant d a n s 

le no rd de C h y p r e à ra ison d ' u n e p r a t i q u e a l léguée de dén i de leur dro i t 

d ' ob ten i r q u ' u n t r ibuna l i n d é p e n d a n t et impar t i a l déc ide é q u i t a b l e m e n t 

de leurs droi t s et obl iga t ions de c a r a c t è r e civil ( p a r a g r a p h e 240) ; 



ARRÊT CHYPRE c. TURQUIE 339 

4. Dit, p a r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion de l ' a r t ic le 9 de la 

C o n v e n t i o n d a n s le chef d e s C h y p r i o t e s g recs v ivant d a n s le no rd de 

C h y p r e ( p a r a g r a p h e 246) ; 

5. Dit, à l ' u n a n i m i t é , q u e n ' e s t é t ab l i e a u c u n e viola t ion de l 'a r t ic le 9 de 

la C o n v e n t i o n p o u r ce qu i c o n c e r n e la p o p u l a t i o n m a r o n i t e v ivant 

d a n s le n o r d de C h y p r e ( p a r a g r a p h e 247) ; 

6. Dit, pa r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion de l ' a r t ic le 10 d e la 

C o n v e n t i o n d a n s le chef d e s C h y p r i o t e s g recs v ivant d a n s le no rd de 

C h y p r e d a n s la m e s u r e où les m a n u e l s d e s t i n é s à l e u r école p r i m a i r e 

on t é té s o u m i s à u n e c e n s u r e excessive ( p a r a g r a p h e 254) ; 

7. Dit, à l ' u n a n i m i t é , q u e n ' e s t é t ab l i e a u c u n e viola t ion d e l 'a r t ic le 11 d e 

la C o n v e n t i o n à ra i son d ' u n e p r a t i q u e a l l é g u é e c o n s i s t a n t à d é n i e r 

a u x C h y p r i o t e s g recs v ivant d a n s le no rd de C h y p r e le d ro i t à la 

l ibe r té d ' a s soc ia t ion ( p a r a g r a p h e 263) ; 

8. Dit, à l ' u n a n i m i t é , qu ' i l y a lieu de c o n s i d é r e r d a n s le c a d r e d e 

l ' e x a m e n global de la q u e s t i o n de la v io la t ion de c e t t e d i spos i t ion le 

g r ie f t i ré p a r le g o u v e r n e m e n t r e q u é r a n t de l 'a r t ic le 8 de la 

C o n v e n t i o n à ra i son d ' u n e p r a t i q u e a l l é g u é e de r e s t r i c t i o n s à la 

p a r t i c i p a t i o n de C h y p r i o t e s g recs vivant d a n s le n o r d de C h y p r e à 

des é v é n e m e n t s bi- ou i n t e r c o m m u n a u t a i r e s ( p a r a g r a p h e 262) ; 

9. Dit, p a r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion c o n t i n u e de 

l 'ar t ic le 1 du Pro toco le n" 1 d a n s le che f des C h y p r i o t e s g recs v ivant 

d a n s le no rd d e C h y p r e en ce q u e , lorsqu ' i l s q u i t t a i e n t d é f i n i t i v e m e n t 

c e t t e r ég ion , l eu r d ro i t au r e spec t de l eu r s b iens n ' é t a i t pas g a r a n t i et 

q u ' e n cas de décès les d ro i t s s u c c e s s o r a u x d e s p a r e n t s du dé fun t 

r é s i d a n t d a n s le Sud n ' é t a i e n t pas r e c o n n u s ( p a r a g r a p h e s 269-270) ; 

10. DU, à l ' u n a n i m i t é , q u e n ' e s t é t ab l i e a u c u n e v io la t ion de l ' a r t ic le 1 du 

Pro toco le n" 1 à ra i son d ' u n e p r a t i q u e a l l éguée cons i s t an t à ne pas 

p r o l é g e r les b iens d e s C h y p r i o t e s g recs v ivant d a n s le nord de 

C h y p r e c o n t r e les i n g é r e n c e s de p a r t i c u l i e r s ( p a r a g r a p h e 272) ; 

I 1. Dit, p a r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion de l ' a r t ic le 2 du 

Pro toco le n" 1 d a n s le chef d e s C h y p r i o t e s g recs v ivant d a n s le n o r d de-

C h y p r e d a n s la m e s u r e où ils n 'on t pas bénéf ic ié d ' u n e n s e i g n e m e n t 

s e c o n d a i r e a p p r o p r i é ( p a r a g r a p h e 280) ; 

12. Dit, p a r seize voix c o n t r e u n e , q u e , d ' u n poin t de vue g lobal , il y a eu 

v io la t ion du d ro i t des C h y p r i o t e s g recs vivant d a n s le n o r d d e C h y p r e 

a u r e spec t de leur vie p r ivée et fami l ia le et d e l eu r domic i le g a r a n t i 

p a r l ' a r t ic le 8 d e la C o n v e n t i o n ( p a r a g r a p h e s 296 et 301) ; 
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Dit, à l ' u n a n i m i t é , q u e n ' e s t é t ab l i e a u c u n e viola t ion de l 'a r t ic le 8 de 

la C o n v e n t i o n à r a i son d ' u n e p r a t i q u e a l l é g u é e d ' i n g é r e n c e d a n s le 

d ro i t des C h y p r i o t e s g recs vivant d a n s le nord de C h y p r e au r e spec t 

de leur c o r r e s p o n d a n c e ( p a r a g r a p h e 298) ; 

Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t le g r ie f 

q u e le g o u v e r n e m e n t r e q u é r a n t t i re d e l 'a r t ic le 8 de la C o n v e n t i o n p o u r 

ce qui est des c o n s é q u e n c e s d e la po l i t ique d e co lonisa t ion 

p r é t e n d u m e n t m e n é e p a r l 'E ta t d é f e n d e u r su r l ' e n v i r o n n e m e n t 

d é m o g r a p h i q u e et cu l tu re l d u domic i le des C h y p r i o t e s grecs , eu é g a r d 

à l ' e x a m e n d ' e n s e m b l e des cond i t ions de vie de c e t t e popu l a t i on qu ' e l l e 

a effectué sous l 'angle de c e t t e d isposi t ion ( p a r a g r a p h e 301) ; 

Dit, p a r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion de l 'ar t ic le 3 de la 

C o n v e n t i o n en ce q u e les C h y p r i o t e s g recs vivant d a n s la rég ion d u 

K a r p a s , d a n s le nord de C h y p r e , ont subi u n e d i s c r i m i n a t i o n 

s ' ana lysan t en u n t r a i t e m e n t d é g r a d a n t ( p a r a g r a p h e 31 1) ; 

Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu de r e c h e r c h e r s'il y a eu v io la t ion 

de l 'a r t ic le 14 de la C o n v e n t i o n c o m b i n é avec l ' a r t ic le 3 d a n s le chef 

d e s C h y p r i o t e s g recs v ivant d a n s le n o r d d e C h y p r e , eu é g a r d à s a 

conc lus ion su r le t e r r a i n de l 'a r t ic le 3 ( p a r a g r a p h e 315) ; 

Dit, p a r q u a t o r z e voix c o n t r e t ro i s , q u e , c o m p t e t enu des 

c i r c o n s t a n c e s p a r t i c u l i è r e s de l ' e spèce , il n 'y a pas lieu de r e c h e r c h e r 

s'il y a eu v io la t ion de l ' a r t ic le 14 d e la C o n v e n t i o n c o m b i n é avec les 

a u t r e s d i spos i t ions p e r t i n e n t e s ( p a r a g r a p h e 3 1 7 ) ; 

Dit, p a r onze voix c o n t r e six, q u e n ' e s t é t ab l i e a u c u n e v io la t ion de 

l ' a r t ic le 13 de la C o n v e n t i o n à ra i son de l ' absence a l l éguée de 

r e c o u r s q u a n t aux i n g é r e n c e s de p a r t i c u l i e r s d a n s les d r o i t s d e s 

C h y p r i o t e s g recs vivant d a n s le no rd de C h y p r e au t i t r e des a r t i c l es 8 

de la C o n v e n t i o n et 1 du Pro toco le n" 1 ( p a r a g r a p h e 324) ; 

Dit, pa r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion d e l 'a r t ic le 13 de la 

C o n v e n t i o n du fait de l ' absence , r e l e v a n t d ' u n e p r a t i q u e , de r ecou r s 

q u a n t aux i n g é r e n c e s des a u t o r i t é s d a n s les d ro i t s d e s C h y p r i o t e s 

g recs vivant d a n s le n o r d de C h y p r e au t i t r e des a r t i c l e s 3 , 8, 9 e t 10 

d e la C o n v e n t i o n et 1 et 2 du Pro toco le n" 1 ( p a r a g r a p h e 324) . 

V I O L A T I O N A L L É G U É E D U D R O I T DES C H Y P R I O T E S G R E C S 

D É P L A C É S À T E N I R DES É L E C T I O N S 

Dit, à l ' u n a n i m i t é , qu ' i l ne s ' impose pas d ' e x a m i n e r si les faits r évè len t 

u n e v io la t ion du dro i t d e s C h y p r i o t e s g recs d é p l a c é s à t e n i r d e s é l ec t ions 

l ib res , g a r a n t i p a r l ' a r t ic le 3 d u Pro toco le n" 1 ( p a r a g r a p h e 327) . 
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VI . V I O L A T I O N S A L L É G U É E S DES D R O I T S DES C H Y P R I O T E S 

T U R C S , Y C O M P R I S LES M E M B R E S DE LA C O M M U N A U T É 

T S I G A N E , INSTALLÉS DANS LE N O R D DE C H Y P R E 

1. Dit, à l ' u n a n i m i t é , qu ' e l l e déc l ine sa c o m p é t e n c e p o u r e x a m i n e r les 

a spec t s d e s gr iefs du g o u v e r n e m e n t r e q u é r a n t s u r le t e r r a i n d e s 

a r t i c l es 6, 8, 10 et 11 de la C o n v e n t i o n c o n c e r n a n t les o p p o s a n t s 

po l i t iques au r é g i m e en p lace en « R T C N » a ins i q u e les gr iefs t i r é s 

des a r t i c l es 1 et 2 du P ro toco le n° 1 q u a n t à la c o m m u n a u t é t s i g a n e 

chypr io te t u r q u e q u e la C o m m i s s i o n a e s t i m é ne pas r e l eve r de sa 

décis ion su r la r ecevab i l i t é ( p a r a g r a p h e 335) ; 

2. DU, à l ' u n a n i m i t é , q u e n ' e s t é t ab l i e a u c u n e v io la t ion des d ro i t s d e s 

o p p o s a n t s chypr io t e s t u r c s a u r é g i m e en p lace d a n s le no rd d e C h y p r e 

au t i t r e d e s a r t i c l es 3 , 5, 8, 10 et 11 de la C o n v e n t i o n à ra i son d ' u n e 

p r a t i q u e a d m i n i s t r a t i v e a l l é g u é e , n o t a m m e n t d ' u n e p r a t i q u e a l l é g u é e 

cons i s t an t à ne pas p r o t é g e r les d ro i t s des i n t é r e s s é s g a r a n t i s p a r ces 

d i spos i t ions ( p a r a g r a p h e 348) ; 

3 . Dit, p a r se ize voix c o n t r e u n e , q u e n ' e s t é t ab l i e a u c u n e v io la t ion d e s 

d ro i t s d e s m e m b r e s d e la c o m m u n a u t é t s i gane chypr io t e t u r q u e a u 

t i t r e des a r t i c l e s 3 , 5, 8 et 14 de la C o n v e n t i o n à r a i son d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e a l l é g u é e , n o t a m m e n t d ' u n e p r a t i q u e a l l é g u é e 

cons i s t an t à ne pas p r o t é g e r les d r o i t s des i n t é r e s s é s g a r a n t i s p a r ces 

d i spos i t ions ( p a r a g r a p h e 353) ; 

4. Dit, p a r seize voix c o n t r e u n e , qu ' i l y a eu v io la t ion de l 'a r t ic le 6 d e la 

C o n v e n t i o n à ra i son d ' u n e p r a t i q u e légis lat ive a u t o r i s a n t des 

t r i b u n a u x mi l i t a i r e s à j u g e r des civils ( p a r a g r a p h e 359) ; 

5. Dit, à l ' u n a n i m i t é , q u e n ' es t é t ab l i e a u c u n e v io la t ion de l 'a r t ic le 10 de 

la C o n v e n t i o n à ra i son d ' u n e p r a t i q u e a l l é g u é e cons i s t an t à i m p o s e r 

des r e s t r i c t i ons au d ro i t des C h y p r i o t e s tu rcs v ivant d a n s le no rd de 

C h y p r e d e recevoi r d e s i n f o r m a t i o n s p a r la p r e s se en l a n g u e g r e c q u e 

( p a r a g r a p h e 3 6 3 ) ; 

6. Dit, à l ' u n a n i m i t é , q u e n ' e s t é t ab l i e a u c u n e v io la t ion de l 'a r t ic le 11 de 

la C o n v e n t i o n à ra i son d ' u n e p r a t i q u e a l l é g u é e d ' i n g é r e n c e d a n s le 

d r o i t à la l i be r t é d ' a s soc i a t i on e t d e r é u n i o n d e s C h y p r i o t e s t u r c s 

vivant d a n s le n o r d de C h y p r e ( p a r a g r a p h e 371) ; 

7. Dit, à l ' u n a n i m i t é , q u e n ' es t é tabl ie a u c u n e violat ion de l 'ar t icle 1 dti 

Protocole n" 1 à ra ison d ' une p r a t i q u e admin i s t r a t i ve a l l éguée , 

n o t a m m e n t d ' une p r a t i q u e a l léguée de non-respec t des biens sis d a n s le 

Sud des Chypr io t e s tu rcs vivant d a n s le nord de C h y p r e ( p a r a g r a p h e 377) ; 
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8. Dit, p a r onze voix c o n t r e six, q u e n 'es t é t ab l i e a u c u n e v io la t ion de 

l 'a r t ic le 13 de la C o n v e n t i o n à ra i son d ' u n e p r a t i q u e a l l é g u é e 

cons i s t an t à n e pas offrir d e r e c o u r s effectifs a u x C h y p r i o t e s t u r c s 

v ivant d a n s le n o r d de C h y p r e (paragraphe 383) . 

VII . V I O L A T I O N S A L L É G U É E S D ' A U T R E S A R T I C L E S D E LA 

C O N V E N T I O N 

Dit, à l ' u n a n i m i t é , qu ' i l n 'y a p a s lieu d ' e x a m i n e r s é p a r é m e n t les gr iefs 

soulevés p a r le g o u v e r n e m e n t r e q u é r a n t s u r le t e r r a i n des a r t i c les 1,17 

et 18 et d e l ' anc ien a r t ic le 32 § 4 de la C o n v e n t i o n ( p a r a g r a p h e 388) . 

VIII . Q U E S T I O N DE L ' A R T I C L E 41 DE LA C O N V E N T I O N 

Dit, à l ' u n a n i m i t é , q u e la q u e s t i o n de l ' éven tue l l e app l i ca t i on de 

l 'a r t ic le 41 d e la C o n v e n t i o n ne se t r ouve pas en é t a t et qu ' e l l e en 

ajourne l ' e x a m e n . 

Fa i t e n f rança is e t en a n g l a i s , pu is p r o n o n c é en a u d i e n c e p u b l i q u e a u 

Pa la i s des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 10 ma i 2 0 0 1 . 

Luz ius W I L D H A B E R 

P r é s i d e n t 

M i c h e l e DE SALVIA 

Gref f ie r 

Au p r é s e n t a r r ê t se t r ouve j o i n t , c o n f o r m é m e n t aux a r t i c l es 45 § 2 de la 

C o n v e n t i o n e t 74 § 2 d u r è g l e m e n t , l ' exposé des op in ions s é p a r é e s 

s u i v a n t e s : 

- op in ion en p a r t i e d i s s i d e n t e de M"" P a l m , à l aque l le se ra l l i en t 

M M . J u n g w i e r t , Levi t s , P a n t î r u , Kovler et M a r c u s - H e l m o n s ; 

- op in ion en p a r t i e d i s s i d e n t e d e M . C o s t a ; 

- op in ion en p a r t i e d i s s i d e n t e d e M. F u a d ; 

- op in ion en p a r t i e d i s s i den t e de M. M a r c u s - H e l m o n s . 

L . W . 

M. de S. 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M m B L A J U G E P A L M , À L A Q U E L L E S E R A L L I E N T 

M M . L E S J U G E S J U N G W I E R T , L E V I T S , P A N T Î R U , 

K O V L E R E T M A R C U S - H E L M O N S 

(Traduction) 

T o u t en sousc r ivan t à la p l u p a r t des conc lus ions d é g a g é e s p a r la C o u r 

d a n s c e t t e affaire c o m p l e x e , j e me sens t e n u e d e faire p a r t de m o n 

désacco rd au sujet d ' u n e q u e s t i o n f o n d a m e n t a l e , à savoir l ' i m p o r t a n c e 

qu ' e l l e acco rde à l ' ex i s tence d ' u n s y s t è m e de r e c o u r s a u se in de la 

« R T C N » . Selon moi , la C o u r fait à cet é g a r d fausse r o u t e au poin t q u e 

l ' e n s e m b l e de l ' a r r ê t s 'en t rouve affaibli. P o u r les r a i sons q u e j ' e x p o s e ci-

de s sous , ce la est d ' a u t a n t plus r e g r e t t a b l e q u e la C o u r avai t la poss ibi l i té 

de s ' a c q u i t t e r d e sa t â c h e en év i t an t c e t t e c h a u s s e - t r a p p e tou t en r e s t a n t 

p a r f a i t e m e n t fidèle à ses p r inc ipes et à sa j u r i s p r u d e n c e . 

D a n s son a r r ê t Loizidou c. Turquie ( fond) d u 18 d é c e m b r e 1996 (Recueil 

des arrêts et décisions 1996-VI), la C o u r a jugé q u e l ' a r t ic le 159 de la Loi 

f o n d a m e n t a l e deva i t pa s se r p o u r d é n u é de va l id i té j u r i d i q u e c o m p t e t e n u 

du refus de la c o m m u n a u t é i n t e r n a t i o n a l e de c o n s i d é r e r la « R T C N » 

c o m m e un E t a t au r e g a r d d u dro i t i n t e r n a t i o n a l . Elle n ' a pas e s t i m é 

« s o u h a i t a b l e , e n c o r e mo ins néce s sa i r e , d ' é n o n c e r (...) u n e t h é o r i e 

g é n é r a l e su r la léga l i té des ac tes législat ifs et a d m i n i s t r a t i f s de la 

« R T C N » (p. 2 2 3 1 , §§ 44-45) . La C o u r t e n a i t à l ' év idence à l i m i t e r son 

r a i s o n n e m e n t à ce qui é t a i t e s sen t i e l p o u r p r e n d r e sa décis ion d a n s 

l 'affaire d o n t elle é t a i t saisie e t à s ' ab s t en i r de s ' a v e n t u r e r su r le t e r r a i n 

p a r t i c u l i è r e m e n t c o m p l e x e et dé l ica t de la « l é g a l i t é » des a c t e s d ' u n 

r é g i m e « hors- la- loi ». J e suis f e r m e m e n t conva incue q u ' e n l ' e spèce la 

C o u r dev ra i t t o u t a u t a n t ve i l le r à ne pas é l a b o r e r u n e t h é o r i e g é n é r a l e 

c o n c e r n a n t la val id i té et l 'effectivité d e s r ecou r s de la « R T C N » , 

n o t a m m e n t si celle-ci r epose s u r les r e m a r q u e s m i n i m a l i s t e s fo rmulées 

p a r la C o u r i n t e r n a t i o n a l e de j u s t i c e (CIJ) d a n s son avis c o n s u l t a t i f en 

l 'affaire de la N a m i b i e , q u e la C o u r a j u g é d a n s l ' a r r ê t Loizidou ne pas 

devoi r i n t e r p r é t e r ou exp l ic i t e r p lus q u e néces sa i r e . 

C e t t e a t t i t u d e de r e t e n u e j u d i c i a i r e en la m a t i è r e s ' appu ie 

p r i n c i p a l e m e n t su r t rois c o n s i d é r a t i o n s . P r e m i è r e m e n t , t o u t e x a m e n des 

r ecou r s d o n n e lieu à u n e difficulté é v i d e n t e : l ' e n s e m b l e du s y s t è m e 

judic ia i re de la « R T C N » t i r e son a u t o r i t é j u r i d i q u e de d i spos i t ions 

c o n s t i t u t i o n n e l l e s don t la C o u r ne p e u t a d m e t t r e la va l id i té — p o u r les 

m ê m e s ra i sons q u e cel les qu i l ' e m p ê c h a i e n t d ' a c c e p t e r la va l id i t é de 

l ' a r t ic le 159 d a n s l 'affaire Loizidou - s a n s confé re r u n e c e r t a i n e l ég i t im i t é 

à u n e e n t i t é q u e la c o m m u n a u t é i n t e r n a t i o n a l e a refusé d e r e c o n n a î t r e . 
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U n e cou r i n t e r n a t i o n a l e ne dev ra i t pas se c o n s i d é r e r c o m m e l ibre 

d ' i g n o r e r la p r a t i q u e c o n s t a n t e des E t a t s à cet é g a r d ni les appe l s r é p é t é s 

de la c o m m u n a u t é i n t e r n a t i o n a l e en vue de ne pas p e r m e t t r e p lus 

f ac i l emen t à c e t t e en t i t é de s ' a f f i rmer c o m m e E t a t . D e u x i è m e m e n t , la 

C o u r ne s a u r a i t e x a m i n e r les r ecour s de la « R T C N » en fa isant 

a b s t r a c t i o n d u c o n t e x t e , c o m m e s'il s ' ag issa i t d ' u n e P a r t i e c o n t r a c t a n t e 

n o r m a l e , p o u r l aque l l e on peu t s u p p o s e r q u e les t r i b u n a u x sont « é t a b l i s 

p a r la loi» ou q u e les juges sont i n d é p e n d a n t s et i m p a r t i a u x (en l ' ab sence 

de p r e u v e du c o n t r a i r e ) . Si elle a t t r i b u e u n e va l id i té j u r i d i q u e à d e s 

r e c o u r s en j u s t i c e , la C o u r doit o b l i g a t o i r e m e n t se p r o n o n c e r su r le po in t 

d e savoir si les t r i b u n a u x sont « é t a b l i s p a r la loi» - ce qu ' e l l e doi t 

s ' a b s t e n i r de faire si elle v e u t t e n i r c o m p t e d e l ' i l légal i té du r é g i m e de la 

« R T C N » et d e la pos i t ion d é c l a r é e de la c o m m u n a u t é i n t e r n a t i o n a l e . Il 

es t v ra i q u e la no t ion d e t r i b u n a l « é t a b l i p a r la loi» est a u t o n o m e . 

C e p e n d a n t , la C o u r dev ra i t év i te r de se m e t t r e d a n s u n e s i t u a t i o n où , 

p o u r des r a i sons c e n s é m e n t louab les , elle sera i t t e n t é e de couvr i r 

d ' u n s e m b l a n t de légal i té un é t a t de choses à l ' év idence i l légal . 

T r o i s i è m e m e n t , la C o u r n e d e v r a i t j a m a i s oub l i e r q u e la T u r q u i e el le-

m ê m e ne p r é t e n d pas q u e les « r e c o u r s » en q u e s t i o n sont offerts p a r e l le , 

p u i s q u ' e l l e fait au c o n t r a i r e valoir d a n s t o u t e c e t t e affaire q u e la « R T C N » 

es t u n E t a t i n d é p e n d a n t r e s p o n s a b l e d e son p r o p r e o r d r e j u r i d i q u e . La 

C o u r se t rouve d o n c con f ron t ée à u n p a r a d o x e : l 'E t a t d é f e n d e u r fait 

m e n t i o n d a n s ses obse rva t i ons d e « r e c o u r s » censés a p p a r t e n i r à u n a u t r e 

o r d r e j u r i d i q u e . Le c a r a c t è r e ar t i f iciel de c e t t e a p p r o c h e , qu i t r a d u i t le 

fait q u e la « R T C N » n ' a q u a l i t é ni d a n s la c o m m u n a u t é i n t e r n a t i o n a l e ni 

d e v a n t la C o u r et n ' e s t r e c o n n u e q u e p a r la T u r q u i e , c o n s t i t u e u n e r a i son 

suf f i san te p o u r q u e la C o u r se m o n t r e e x t r ê m e m e n t p r u d e n t e a v a n t 

d ' é n o n c e r un p r inc ipe g é n é r a l r e l a t i f au s t a t u t de ces « r e c o u r s » au 

r e g a r d d e la C o n v e n t i o n . 

J e r e c o n n a i s n a t u r e l l e m e n t q u e , m ê m e d a n s u n e s i t u a t i o n d ' i l l éga l i t é , il 

es t à l ' év idence d a n s l ' i n t é rê t des h a b i t a n t s q u e soit mi se en p lace u n e 

c e r t a i n e fo rme de s y s t è m e j u d i c i a i r e afin q u ' u n e a u t o r i t é pu isse t r a n c h e r 

les d i f fé rends qu i s u r g i s s e n t au q u o t i d i e n . D e p lus , il ne faut pas exc lu re 

q u e les déc is ions de ces t r i b u n a u x , n o t a m m e n t en m a t i è r e civile - d ivorce , 

g a r d e , c o n t r a t s , e tc . — pu i s sen t ê t r e r e c o n n u e s p a r les j u r i d i c t i o n s d ' a u t r e s 

pays . C e l a s 'est d ' a i l l eu r s p r o d u i t à l 'occasion, s u r t o u t a p r è s q u e la 

s i t u a t i o n d ' i l l éga l i té a pr is fin. Tou te fo i s , c 'es t p r é c i s é m e n t en ra ison de 

l ' i m p o r t a n c e d e pa re i l s a r r a n g e m e n t s p o u r la p o p u l a t i o n locale — et si la 

s i t u a t i o n p e r m e t d 'y avoir r e c o u r s — q u ' u n e cou r i n t e r n a t i o n a l e ne doi t 

p r o c é d e r à l ' e x a m e n de leur l éga l i t é q u e si ce la est a b s o l u m e n t 

n é c e s s a i r e . T o u t e a u t r e m é t h o d e r i s q u e r a i t au bout du c o m p t e de se 

r évé le r c o n t r a i r e à l 'u t i l i té de fait d ' u n te l s y s t è m e . P a r e x e m p l e , u n 

c o n s t a t « d ' i l l é g a l i t é » p o u r r a i t d i s s u a d e r la p o p u l a t i o n de s ' a d r e s s e r à d e 

te l les i n s t i t u t i o n s p o u r le r è g l e m e n t des l i t iges . D e m ê m e , en l ' e spèce , un 
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c o n s t a t c o n f i r m a n t la l éga l i t é d e pa re i l s a r r a n g e m e n t s p o u r r a i t i nc i t e r le 

g o u v e r n e m e n t chypr io te l ég i t ime à a p p e l e r la c o m m u n a u t é chyp r io t e 

g r e c q u e à év i t e r ces t r i b u n a u x afin de ne pas p o r t e r p ré jud ice à la t h è s e 

de l ' i l légal i té qu ' i l fait valoir s u r le p l a n i n t e r n a t i o n a l . L a C o u r ne d e v r a i t 

pas s u p p o s e r t r o p r a p i d e m e n t qu ' e l l e agi t au profit de la p o p u l a t i o n locale 

lo rsqu 'e l l e se p e n c h e su r la léga l i té de ces a r r a n g e m e n t s . 

J e t i ens c e p e n d a n t à sou l igne r d ' e m b l é e q u e ce n ' e s t p a s pa r ce q u e j e 

r e c o n n a i s l 'u t i l i té d ' u n s y s t è m e j u d i c i a i r e local q u e la C o u r doit ex ige r d e s 

r e q u é r a n t s de C h y p r e d u N o r d se p l a i g n a n t de v io la t ions des d ro i t s d e 

l ' h o m m e qu ' i l s é p u i s e n t ces voies de r e c o u r s poss ib les — ou celles q u ' e l l e 

juge effectives — avan t d ' ê t r e c o m p é t e n t e p o u r e x a m i n e r leurs gr iefs . La 

r e c o n n a i s s a n c e p o n c t u e l l e acco rdée p a r d e s j u r i d i c t i o n s é t r a n g è r e s est 

u n e chose . L ' ex igence d ' é p u i s e m e n t des r ecou r s en est u n e a u t r e . 

D e m a n d e r a u x p e r s o n n e s s o u m i s e s à l ' au to r i t é de l ' occupan t de 

s ' ad r e s se r a u x t r i b u n a u x a v a n t q u e la C o u r ne pu isse e x a m i n e r l eu r s 

gr iefs de v io la t ion d e s d ro i t s de l ' h o m m e est à n ' e n pas d o u t e r i r r éa l i s t e 

é t a n t d o n n é le m a n q u e de conf iance , év iden t et c o m p r é h e n s i b l e , 

q u ' i n s p i r e un tel s y s t è m e d ' a d m i n i s t r a t i o n de la j u s t i c e . 

E n l ' e spèce , la C o u r s 'est i m p r u d e m m e n t e n g a g é e su r la voie de 

l ' é l abora t ion d ' u n e t h é o r i e g é n é r a l e su r les r e cou r s de la « R T C N » 

c e n t r é e su r les b rèves r e m a r q u e s f o r m u l é e s p a r la CIJ d a n s son avis 

c o n s u l t a t i f en l 'affaire de la N a m i b i e ( p a r a g r a p h e s 89-102 du p r é s e n t 

a r r ê t ) , p o u r d é g a g e r u n e conclus ion g é n é r a l e au p a r a g r a p h e 102: « a u x 

fins d e l ' anc ien a r t i c l e 26 (...), les r e c o u r s d i spon ib les en « R T C N » 

do iven t pa s se r p o u r des « r e c o u r s i n t e r n e s » de l 'E ta t d é f e n d e u r » . O r 

c e t t e conclus ion d o n n e lieu à d e u x diff icul tés m a j e u r e s . T o u t d ' a b o r d , 

pare i l l e t héo r i e n ' e s t en l ' e spèce a b s o l u m e n t pas n é c e s s a i r e p u i s q u e la 

C o u r ne r e j e t t e en fait à a u c u n m o m e n t u n gr ie f en v e r t u d e l ' anc ien 

a r t i c l e 26 p o u r n o n - é p u i s e m e n t des r ecou r s i n t e r n e s ! Elle se b o r n e à 

u t i l i se r ces c o n s i d é r a t i o n s i n d i r e c t e m e n t lo r squ ' e l l e éva lue le c a r a c t è r e 

effectif des r e c o u r s sous l ' ang le de l ' a r t ic le 13 ainsi q u e la q u e s t i o n de la 

t o l é r a n c e officielle c o m m e un é l é m e n t de la no t ion de p r a t i q u e 

a d m i n i s t r a t i v e . Le poin t 5 du d ispos i t i f r e l a t i f aux q u e s t i o n s 

p r é l i m i n a i r e s est d o n c tou t à la fois t r o p l a rge et inu t i l e . 

C e qu i i m p o r t e plus e n c o r e , u n e tel le conc lus ion g é n é r a l e e n t r a î n e 

u n e c o n s é q u e n c e d i r e c t e : la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e 

p e u t r e c o n n a î t r e la va l id i té j u r i d i q u e d e s décis ions des t r i b u n a u x 

de la « R T C N » et donc , i m p l i c i t e m e n t , les c lauses de la C o n s t i t u t i o n 

i n s t i t u a n t le s y s t è m e j u d i c i a i r e . Pa re i l l e r e c o n n a i s s a n c e , n o n o b s t a n t les 

a f f i rma t ions c o n s t a n t e s de la C o u r en sens c o n t r a i r e , ne p e u t qu 'a f fa ib l i r 

la pos i t ion f e r m e a d o p t é e p a r la c o m m u n a u t é i n t e r n a t i o n a l e qu i , p a r 

l ' i n t e r m é d i a i r e du Conse i l de s é c u r i t é des N a t i o n s un i e s , a d é c l a r é q u e la 

p r o c l a m a t i o n de la « R T C N » é t a i t « j u r i d i q u e m e n t n u l l e » et a tou jours 

refusé de r e c o n n a î t r e la « R T C N » . Elle va é g a l e m e n t à l ' encon t r e de la 
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pos i t ion a d o p t é e p a r le C o m i t é des M i n i s t r e s du Conse i l de l ' E u r o p e 

( p a r a g r a p h e 14 de l ' a r rê t et p a r a g r a p h e s 19-23 de l ' a r r ê t Loizidou) 

ainsi q u e d e s t e r m e s d e s d ive r ses r é s o l u t i o n s a p p e l a n t les E t a t s à 

« n e pas e n c o u r a g e r ni a i d e r d ' a u c u n e m a n i è r e l ' en t i t é s éces s ionn i s t e 

s u s m e n t i o n n é e » (voir n o t a m m e n t les p a r a g r a p h e s 20 et 23 d e l ' a r r ê t 

Loizidou). A m o n sens , u n e cour i n t e r n a t i o n a l e dev ra i t b e a u c o u p h é s i t e r à 

a d o p t e r u n e pos i t ion auss i c o n t r a i r e à la p r a t i q u e i n t e r n a t i o n a l e - s u r t o u t 

l o r s q u e cela n ' e s t a b s o l u m e n t pas néces sa i r e p o u r t r a n c h e r l 'affaire d o n t 

elle est sais ie . La p r u d e n c e d o n t fait p r e u v e la C o u r au p a r a g r a p h e 45 de 

son a r r ê t Loizidou m o n t r e b ien la sagesse de pare i l l e c o n d u i t e . 

Il r e s t e à e x p l i q u e r p o u r q u o i il n ' e s t pas néces sa i r e q u e la C o u r se 

p r o n o n c e sur la va l id i té j u r i d i q u e des r e c o u r s d i spon ib les d a n s le no rd de 

C h y p r e aux fins de t r a n c h e r la p r é s e n t e affaire . J e m e p ropose à cet é g a r d 

d ' e x a m i n e r les gr iefs p o u r l e sque l s la C o u r a pr is en c o m p t e l ' ex i s tence d e 

r e c o u r s afin d e p a r v e n i r à sa conc lus ion , à savoir ceux t i rés des a r t i c l e s 6 

et 13 c o n c e r n a n t la c o m m u n a u t é chyp r io t e g r e c q u e v ivant d a n s le nord de 

C h y p r e ( p a r a g r a p h e s 233-240 et 324 de l ' a r r ê t ) , ceux rela t i fs a u x 

o p p o s a n t s po l i t i ques e t T s i g a n e s chyp r io t e s t u r c s ( p a r a g r a p h e s 342-353 

de l ' a r r ê t ) et la viola t ion a l l é g u é e de l ' a r t ic le 13 au sujet de ces griefs 

( p a r a g r a p h e s 378-383 de l ' a r r ê t ) . 

/. Articles 6 et 13 

La C o u r conc lu t q u e n 'es t é t ab l i e a u c u n e v io la t ion de l ' a r t ic le 6 

« à r a i son d ' u n e p r a t i q u e a l l é g u é e » s ' ag i s san t du gr ie f se lon l eque l les 

C h y p r i o t e s g recs enc lavés s e r a i e n t pr ivés du dro i t d ' o b t e n i r q u ' u n 

t r i b u n a l i n d é p e n d a n t et i m p a r t i a l é tab l i p a r la loi s t a t u e su r l eu r s d r o i t s 

et ob l iga t ions de c a r a c t è r e civil ( p a r a g r a p h e s 233-240 d e l ' a r r ê t ) . C e 

fa i san t , elle se ra l l ie à la C o m m i s s i o n , qu i conc lu t à p a r t i r des faits q u e 

r ien , d a n s le c a d r e d u s y s t è m e j u d i c i a i r e de la « R T C N » , ne p e r m e t de 

j e t e r le d o u t e su r l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é des j u g e s , et q u e ces 

t r i b u n a u x f o n c t i o n n e n t su r la base de la lég is la t ion i n t e r n e d e la « R T C N » . 

Sans c o m p t e r les difficultés q u ' e n t r a î n e la r e c o n n a i s s a n c e du c a d r e d e 

la « R T C N » q u e j ' a i dé jà m e n t i o n n é e s , c e t t e conc lus ion ne s ' accorde pas 

avec les c o n s t a t s g é n é r a u x d e v io la t ions g raves et m u l t i p l e s des 

d i spos i t ions de la C o n v e n t i o n (a r t i c les 3 , 9, 10 de la C o n v e n t i o n et 1 et 2 

du Pro toco le n" 1) é tab l i s p a r la C o u r à l ' égard de la c o m m u n a u t é 

chyp r io t e g r e c q u e enc lavée . La C o u r a d m e t q u e les C h y p r i o t e s g recs 

enc lavés sont « c o n t r a i n [ t s ] de vivre d a n s u n e n v i r o n n e m e n t host i le où 

[ils] ne p e u v e n t g u è r e m e n e r u n e vie p r ivée et fami l ia le n o r m a l e » 

( p a r a g r a p h e 300) . Elle j u g e auss i q u e c e t t e p o p u l a t i o n est v i c t ime d ' u n 

t r a i t e m e n t d i s c r i m i n a t o i r e et d é g r a d a n t fondé su r l 'o r ig ine e t h n i q u e , la 

r ace et la re l ig ion, et q u e ses m e m b r e s sont c o n t r a i n t s de vivre d a n s les 

cond i t i ons s u i v a n t e s : « i s o l e m e n t , l i be r t é d e c i r cu la t ion r e s t r e i n t e , 
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su rve i l l ance et a u c u n e pe r spec t i ve de r e n o u v e l l e m e n t ou d ' é l a r g i s s e m e n t 

de l eu r c o m m u n a u t é » ( p a r a g r a p h e 309) . Lo r squ ' e l l e p r e n d d u recu l p a r 

r a p p o r t a u x dé t a i l s d u r a i s o n n e m e n t j u r i d i q u e qu i sous - t end ces 

conc lus ions , la C o u r a d m e t qu ' i l s 'agi t d ' u n e c o m m u n a u t é en n o m b r e 

d é c r o i s s a n t e t â g é e don t les m e m b r e s on t sub i d e s é r i e u s e s a t t e i n t e s à 

l eu r s d ro i t s g a r a n t i s pa r la C o n v e n t i o n sous couver t d ' u n e po l i t ique de 

s é p a r a t i o n e t h n i q u e . La C o u r , de p lus , souscr i t a u x o b s e r v a t i o n s d u 

S e c r é t a i r e g é n é r a l des N a t i o n s un ies se lon lesque l les ces r e s t r i c t i o n s 

t e n d e n t à ce q u e la c o m m u n a u t é soit i n e x o r a b l e m e n t c o n d a m n é e , à 

t e r m e , à d i s p a r a î t r e ( p a r a g r a p h e 307) . 

D a n s un te l c o n t e x t e , est-il r éa l i s t e de d i r e q u e les m e m b r e s de c e t t e 

c o m m u n a u t é on t accès a u x t r i b u n a u x p o u r y i n t e n t e r des ac t ions civi les? 

Est-il c réd ib le d ' a v a n c e r qu ' i l ex is te u n h a v r e de j u s t i c e suscep t ib le de 

d é f e n d r e les d ro i t s de c e t t e p o p u l a t i o n ass iégée en dép i t de l ' ex i s t ence 

d ' u n e po l i t ique officielle de r e s t r i c t i on et d ' o p p r e s s i o n ? J ' a i m e r a i s 

b e a u c o u p c ro i re q u e les t r i b u n a u x p e u v e n t fonc t ionne r d e c e t t e m a n i è r e , 

et qu ' i l s f o n c t i o n n e n t a ins i . Tou te fo i s , en l ' absence de p r e u v e s suf f i san tes 

d u c o n t r a i r e - et non en t a b l a n t su r q u e l q u e s affaires de d o m m a g e s 

corpore l s ou de t roub le s de la possess ion m e n é e s avec succès d e v a n t les 

t r i b u n a u x ' —, l ' expé r i ence et le bon sens nous e n s e i g n e n t q u e les 

t r i b u n a u x sont g é n é r a l e m e n t i m p u i s s a n t s d a n s ce g e n r e de s i t u a t i o n . Il 

faut é g a l e m e n t se r a p p e l e r q u e les h a b i t a n t s de c e t t e r ég ion ne p e u v e n t 

s ' é lo igner d e plus d e cinq k i l o m è t r e s de leur h a b i t a t i o n - ce qu i n ' e s t g u è r e 

suscep t ib le de favoriser le dés i r de p o r t e r les l i t iges d e v a n t les t r i b u n a u x . 

Il est donc tou t à fait n a t u r e l et prévis ib le q u e c e t t e p o p u l a t i o n ne fasse 

pas r é e l l e m e n t a p p e l au s y s t è m e j u d i c i a i r e . 

La C o u r doit t e n i r c o m p t e du c o n t e x t e j u r i d i q u e et po l i t ique d a n s 

leque l se s i t u e n t les r e cou r s a insi q u e d e la s i t u a t i o n p e r s o n n e l l e des 

r e q u é r a n t s (Akdivar et autres c. Turquie, a r r ê t d u 16 s e p t e m b r e 1996, 

Recueil 1996-IV, p . 1211, § 69) . Il es t p lus c o n f o r m e à la m é t h o d e 

hab i t ue l l e de la C o u r en m a t i è r e de r ecou r s de conc lu r e q u e , lo rsqu ' i l 

ex i s t e u n e p r a t i q u e de n o n - r e s p e c t d e s d i spos i t ions de la C o n v e n t i o n en 

app l i ca t ion d ' u n e po l i t ique p a r t i c u l i è r e d e l 'E ta t , les r e cou r s sont p a r 

voie d e c o n s é q u e n c e consen t i s sans convic t ion , i n c o m p l e t s ou va ins (voir, 

mutatis mutandis, le r a p p o r t d e la C o m m i s s i o n d a n s V«Affaire grecque», 

A n n u a i r e 12, p . 194). C e t t e conc lus ion v a u t auss i p o u r le gr ief t i r é de 

l ' a r t ic le 13 r e l a t i f aux a l l éga t ions d ' i n g é r e n c e s d a n s les d ro i t s des 

C h y p r i o t e s g recs du nord de C h y p r e c o m m i s e s p a r des p a r t i c u l i e r s . 

Enfin, il est difficile de c o m p r e n d r e c o m m e n t l 'on p e u t d i r e qu ' i l est d a n s 

1. La Cour a eu connaissance de plusieurs actions en justice menées avec succès mais n'a 
reçu aucune information quant à l 'exécution ou non des jugements rendus. D'après le 
gouvernement requérant , la question de l'exécution est également liée aux actes 
d ' intimidation auxquels se livreraient les colons turcs (paragraphe 229 de l 'arrêt). 
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l ' i n t é r ê t de la p o p u l a t i o n locale - p o u r r e p r e n d r e les t e r m e s m a i n t e s fois 

c i tés d e l'avis c o n s u l t a t i l ' e n l 'affaire de la N a m i b i e - d ' ex ige r des m e m b r e s 

d e ces c o m m u n a u t é s qu ' i l s é p u i s e n t les r e c o u r s i n t e r n e s offerts p a r la 

« R T C N » avan t q u e la C o u r n ' e x a m i n e l eu rs griefs de v io la t ion d e s d r o i t s 

de l ' h o m m e . 

En bref, la C o u r a u r a i t dû conc lu re à la v io la t ion d e c e t t e d i spos i t ion , 

ca r pa re i l c o n s t a t décou le i m m a n q u a b l e m e n t de son a p p r é c i a t i o n 

g é n é r a l e de la s i t u a t i o n difficile où se t r ouve c e t t e c o m m u n a u t é , s ans se 

p r o n o n c e r su r les q u e s t i o n s r e l a t ives à l ' o rd re j u r i d i q u e de la « R T C N » . 

2. Griefs relatifs aux opposants politiques et Tsiganes chypriotes turcs 

La C o u r r e j e t t e les a l l éga t ions d ' ex i s t ence d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e de viola t ion des d ro i t s de ces d e u x c a t é g o r i e s de 

p e r s o n n e s . Il es t à m o n sens u t i l e de r a p p e l e r q u e , d a n s la j u r i s p r u d e n c e 

d e la C o n v e n t i o n , la no t ion de p r a t i q u e a d m i n i s t r a t i v e suppose la 

p r é s e n c e de d e u x é l é m e n t s d i s t i nc t s qu i s ' a d d i t i o n n e n t : la r é p é t i t i o n d e s 

ac t e s ou « u n e a c c u m u l a t i o n d e m a n q u e m e n t s de n a t u r e i d e n t i q u e ou 

a n a l o g u e , assez n o m b r e u x et liés e n t r e eux p o u r ne pas se r a m e n e r à des 

inc iden t s isolés, ou à des excep t ions , et p o u r f o r m e r un e n s e m b l e ou 

s y s t è m e » (Irlande c. Royaume-Uni, a r r ê t du 18 janvie r 1978, sér ie A n" 25 , 

p . 64, § 159), a ins i q u ' u n e c e r t a i n e « t o l é r a n c e officielle» de la p a r t d e s 

a u t o r i t é s de l 'E ta t c a r « o n n ' i m a g i n e p a s q u e les a u t o r i t é s s u p é r i e u r e s 

d ' u n E t a t i g n o r e n t , ou du m o i n s so ient en dro i t d ' i gno re r , l ' ex i s t ence d e 

pare i l l e p r a t i q u e » (ibidem). En o u t r e , ces a u t o r i t é s « a s s u m e n t au r e g a r d 

d e la C o n v e n t i o n la r e s p o n s a b i l i t é object ive de la c o n d u i t e de l eu rs 

s u b o r d o n n é s ; elles on t le devoi r de l e u r i m p o s e r l eu r vo lonté et ne 

s a u r a i e n t se r e t r a n c h e r d e r r i è r e l eu r i m p u i s s a n c e à la faire r e s p e c t e r » 

(ibidem)'. La C o u r se ral l ie à la conclus ion de la C o m m i s s i o n se lon 

l aque l l e les a l l éga t i ons re la t ives à u n e i n g é r e n c e auss i g é n é r a l e et 

é t e n d u e d a n s les d ro i t s des m e m b r e s d e ces g r o u p e s ne sont pas é t a y é e s 

p a r les faits ( p a r a g r a p h e s 342-353) . En c o n s é q u e n c e , on ne s a u r a i t 

a f f i rmer q u e le p r e m i e r d e s d e u x é l é m e n t s cons t i tu t i f s d ' u n e p r a t i q u e 

1. La C o m m i s s i o n a déf ini la not ion d e t o l é r a n c e of f ic ie l le e n ces t e r m e s : « P a r t o l é r a n c e 

of f ic ie l le , il faut e n t e n d r e q u e les a c t e s de tor ture ou d e m a u v a i s t r a i t e m e n t s , q u o i q u e 

i l l é g a u x s o n t t o l é r é s en ce s e n s q u e les s u p é r i e u r s d e s p e r s o n n e s i m m é d i a t e m e n t 

r e s p o n s a b l e s c o n n a i s s e n t c e s a c t e s , m a i s ne font rien pour e n punir les a u t e u r s ou e m p ê c h e r 

leur r é p é t i t i o n ; o u q u e l 'autor i té s u p é r i e u r e , face à de n o m b r e u s e s a l l é g a t i o n s , se m o n t r e 

i n d i f f é r e n t e en r e f u s a n t t o u t e e n q u ê t e s é r i e u s e sur leur v é r i t é o u leur f a u s s e t é , o u q u e le 

j u g e re fuse d ' e n t e n d r e é q u i t a b l e m e n t c e s p l a i n t e s (...) S u r ce d e r n i e r po in t , la C o m m i s s i o n 

a joute q u e toute m e s u r e pr ise par l ' autor i t é s u p é r i e u r e doit ê tre d ' a m p l e u r suf f i sante pour 

m e t t r e fin à la r é p é t i t i o n d e s a c t e s ou p r o v o q u e r u n e r u p t u r e d a n s l ' e n s e m b l e ou d a n s le 

s y s t è m e » (France, Norvège, Danemark, Suède et Pays-Bas c. Turquie, n'" 9 9 4 0 - 9 9 4 4 / 8 2 , d é c i s i o n d e 

la C o m m i s s i o n du 6 d é c e m b r e 1983, D é c i s i o n s et rappor t s 35 , p. 191, § 19; voir é g a l e m e n t 

['«Affairegrecque», A n n u a i r e 12, pp. 195 -196) . 
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a d m i n i s t r a t i v e - à savoir la r é p é t i t i o n des a c t e s - soit p r é s e n t . D a n s ces 

cond i t ions , il est inu t i l e d ' a l l e r p lus loin et de d i re q u e les m e m b r e s de ces 

g r o u p e s n ' o n t pas ut i l isé les r ecou r s , c o m m e la C o u r le fait au 

p a r a g r a p h e 352 d e l ' a r r ê t . Il est p r o b a b l e , b ien q u e ce la ne soit p a s 

e x p r e s s é m e n t i n d i q u é , q u e la C o u r a m e n t i o n n é des r e c o u r s d a n s ce 

c o n t e x t e afin de d é m o n t r e r q u e l ' a u t r e é l é m e n t c o n s t i t u t i f d ' u n e 

p r a t i q u e a d m i n i s t r a t i v e , c ' e s t -à -d i re la t o l é r a n c e officielle, faisait d é f a u t . 

Tou te fo i s , p o u r conc lu re à l ' i nex i s t ence d ' u n e tel le p r a t i q u e , il suffit q u e 

l 'un d e s d e u x é l é m e n t s , en l ' e spèce l ' é l é m e n t fac tue l , m a n q u e . Là e n c o r e , 

la C o u r va a u - d e l à d e ce qu i est a b s o l u m e n t néces sa i r e p o u r c o n c l u r e , ce 

qu i est peu sage . 

3. Article 13 pour ce qui est des griefs de la communauté chypriote turque 

Q u a n t à ce g r i e f a n n e x e , la C o u r souscr i t é g a l e m e n t à la conc lus ion de 

la C o m m i s s i o n selon l aque l l e les t r i b u n a u x d e la « R T C N » offrent des 

r e c o u r s effectifs p o u r r e d r e s s e r les gr iefs d e la c o m m u n a u t é t s i g a n e et 

des d i s s iden t s ( p a r a g r a p h e s 378-383) . A cet é g a r d , on p e u t se d e m a n d e r 

si, a p r è s avoir re je té les a l l éga t ions d ' e x i s t e n c e d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e de v io la t ion des d r o i t s de ces g r o u p e s , il est b i en 

nécessa i r e d ' e x a m i n e r e n s u i t e la q u e s t i o n de savoir s'il y avai t u n e 

p r a t i q u e c o n s i s t a n t à l eur re fuse r des r e c o u r s effectifs. Se lon mo i , il n 'y a 

lieu d ' a b o r d e r c e t t e q u e s t i o n q u e si les p r e u v e s r e l a t ives à la p r a t i q u e 

d o n n e n t n a i s s a n c e à un gr ie f d é f e n d a b l e q u a n t à l ' ex i s t ence d ' u n e te l le 

p r a t i q u e . T o u t e f o i s , m ê m e si tel é t a i t le cas , j ' e s t i m e q u e c 'es t au 

g o u v e r n e m e n t d é f e n d e u r qu ' i l i n c o m b e r a i t de p r o u v e r , en s ' a p p u y a n t su r 

des affai res t r a n c h é e s , q u e ces g r o u p e s ava i en t de rée l les poss ib i l i tés 

d ' e s t e r en j u s t i c e et d ' o b t e n i r g a i n de c a u s e . C o m p t e t e n u de la s i t u a t i o n 

po l i t ique r é g n a n t en « R T C N » , j e suis loin d ' ê t r e co n v a i n cu e , p o u r des 

r a i sons s imi l a i r e s à cel les exposées c i -dessus au sujet de l ' a r t ic le 6, q u e le 

s y s t è m e jud ic ia i re soit en m e s u r e de fourn i r des r e c o u r s a u x d i s s iden t s qu i 

m e t t e n t en c a u s e la po l i t ique d e s é p a r a t i o n e t h n i q u e s u r l aque l le r epose 

l ' en t i t é ou a u x T s i g a n e s i n d i g e n t s qu i v ivent a u x m a r g e s de la soc ié té , ou 

soit a u t o r i s é à le faire. 

En c o n s é q u e n c e , la q u e s t i o n des r e c o u r s a u r a i t pu ê t r e évi tée d a n s ce 

c o n t e x t e en c o n c l u a n t soit qu ' i l n 'y ava i t pas lieu d ' e x a m i n e r l ' a r t i c le 13, 

soit , à t i t r e subs id i a i r e , qu ' i l y avai t auss i v io la t ion de c e t t e d i spos i t ion en 

ra i son de l'ineffectivité des r e c o u r s , et ce sans se p r o n o n c e r su r l eu r 

légal i té . 

Conclusion 

La C o u r a m a n q u é de sagesse en é l a b o r a n t , à l ' i n s ta r de la C o m m i s s i o n , 

u n e t h é o r i e g é n é r a l e r e la t ive à la va l id i té et à l 'effectivité des r e c o u r s e n 

« R T C N » . 
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Elle a p e u t - ê t r e oubl ié le d é s a c c o r d qu i avai t opposé la C o m m i s s i o n et 

la C o u r d a n s l 'affaire Loizidou q u a n t à la m a n i è r e de t r a i t e r des q u e s t i o n s 

sou levées p a r l ' occupa t ion c o n t i n u e d u nord de C h y p r e p a r la T u r q u i e . 

D a n s u n d o m a i n e po l i t ique tel q u e celui- là , la C o u r dev ra i t a s s u r é m e n t 

p r e n d r e a p p u i su r l ' app roche suivie f e r m e m e n t et s a n s r e l â c h e j u s q u ' à ce 

j o u r p a r la c o m m u n a u t é i n t e r n a t i o n a l e . C o m m e ind iqué c i -dessus , la 

d é m a r c h e a d o p t é e p a r la C o u r n ' é t a i t pas néces sa i r e p o u r t r a n c h e r les 

q u e s t i o n s qu i se posa i en t en l ' espèce . D a n s u n e affaire i n t e r é t a t i q u e 

sou l evan t des q u e s t i o n s qu i on t des c o n s é q u e n c e s p o u r l ' e n s e m b l e de la 

c o m m u n a u t é i n t e r n a t i o n a l e , d a n s ses r e l a t i o n s t a n t avec les d e u x p a r t i e s 

q u ' a v e c la C o u r , le p r inc ipe de r e t e n u e jud ic ia i re a u r a i t d û j o u e r 

p l e i n e m e n t , c o m m e la C o u r l 'a laissé e n t e n d r e d a n s les e x t r a i t s de l ' a r r ê t 

Loizidou c i tés p lus h a u t . J e r e g r e t t e v i v e m e n t q u e pare i l l e p r u d e n c e n ' a i t 

pas é t é de mise en l ' espèce . 
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1. Les d e u x seuls po in t s (pa r r a p p o r t à un d ispos i t i f d ' u n e 

c i n q u a n t a i n e d ' a r t i c l e s ) su r l esque ls j ' a i u n désacco rd - soit su r son 

r a i s o n n e m e n t soit su r sa conclus ion - avec la m a j o r i t é c o n c e r n e n t la 

d i s c r i m i n a t i o n re l ig ieuse à l ' e n c o n t r e des C h y p r i o t e s g recs vivant d a n s la 

zone d u K a r p a s , e t la v io la t ion des d r o i t s d e la c o m m u n a u t é t s i g a n e a u 

sein des C h y p r i o t e s t u r c s . 

2. Su r le p r e m i e r poin t , j e c o m p r e n d s b ien q u e la m a j o r i t é d e la C o u r 

ait jugé i nu t i l e , a p r è s avoir conclu à la v io la t ion de l 'a r t ic le 3 de la 

C o n v e n t i o n au d é t r i m e n t de ces p e r s o n n e s , d ' e x a m i n e r si l ' a r t ic le 14, 

c o m b i n é avec d ' a u t r e s s t i p u l a t i o n s , avai t é t é é g a l e m e n t violé. 

3. J e suis c e p e n d a n t g ê n é q u e c e t t e conclus ion de la C o u r s ' é t e n d e à 

l ' a r t ic le 14, c o m b i n é avec l ' a r t ic le 9. Su r un p lan g é n é r a l , l ' i n te rd ic t ion de 

la d i s c r i m i n a t i o n posée p a r l ' a r t ic le 14 ne m e p a r a î t pas faire d o u b l e 

emplo i avec la s i m p l e c o n s t a t a t i o n q u ' u n d ro i t g a r a n t i p a r la C o n v e n t i o n 

a é t é violé. P a r e x e m p l e , d a n s l 'affaire ayan t d o n n é lieu à l ' a r r ê t 

Chassagnou et autres c. France ( [ G C j , n"s 25088/94 , 28331 /95 et 28443 /95 , 

( 11.1)1 1 1999-111) (où j ' é ta i s d ' a i l l eu r s m i n o r i t a i r e , mais cela est une autre 
q u e s t i o n ) , la C o u r n ' a pas hés i t é à t r o u v e r u n e v io la t ion non s e u l e m e n t 

des a r t i c l es 11 de la C o n v e n t i o n et 1 du P ro toco le n" 1, pris i s o l é m e n t , 

m a i s auss i d e ces a r t i c les c o m b i n é s avec l ' a r t ic le 14 d e la C o n v e n t i o n . 

P o u r u n e c o m m u n a u t é enc l avée , au se in d ' u n e île divisée n o t a m m e n t su r 

le p l an re l ig ieux , e t n ' a y a n t pas sa l ibe r té de m o u v e m e n t ( p a r a g r a p h e 245 

du p r é s e n t a r r ê t ) , il me s e m b l e q u e la l ibe r té re l ig ieuse se t rouve l 'une des 

plus i m p o r t a n t e s , et qu ' e l l e a é t é en l ' espèce m é c o n n u e ; j e ne suis pas 

c h o q u é , à t i t r e p e r s o n n e l , d ' en d é d u i r e u n e d o u b l e v io la t ion , et d e 

l ' a r t ic le 9 e t de l 'a r t ic le 9 c o m b i n é avec l 'a r t ic le 14. 

4. O n p o u r r a ce r t e s ob jec te r q u e le cons t a t d ' u n e d i s c r i m i n a t i o n 

a t t e i g n a n t le seuil de g rav i t é des t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s 

q u e p r o h i b e l 'a r t ic le 3 est suff isant . P e u t - ê t r e . M a i s j e ne suis pas sû r 

qu ' i l faille q u e cet a r t i c le a b s o r b e t o u t , qu ' i l p r i m e su r t o u t e s les a u t r e s 

v io la t ions . La C o n v e n t i o n fo rme un tou t , m a i s il ne faut pas en d é d u i r e 

qu'une seu le v io la t ion de la C o n v e n t i o n d i spense d ' e x a m i n e r s'il y en a eu 

d ' a u t r e s , s au f d a n s des cas e x c e p t i o n n e l s où ce sont e x a c t e m e n t les m ê m e s 

faits qu i r e c o u v r e n t en t o t a l i t é des griefs d i f fé ren t s . 

5. Q u a n t a u x C h y p r i o t e s tu rcs d 'o r ig ine t s i g a n e , l ' a r r ê t , au 

p a r a g r a p h e 352, cons idè re qu ' i l n ' a pas é t é é tab l i q u ' u n e p r a t i q u e 

ex i s t a i t , c o n s i s t a n t à ne p a s p r o t é g e r leurs d r o i t s . P o u r t a n t , la 

C o m m i s s i o n avai t t rouvé de n o m b r e u s e s v io la t ions de ces d ro i t s , et des 

inc iden t s p a r t i c u l i è r e m e n t g raves ( p a r a g r a p h e 54 du p r é s e n t a r r ê t ) . 

S i m p l e m e n t , la C o u r , s a n s n i e r ce c o n s t a t , se fonde su r l ' absence d e t o u t 
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r e c o u r s des v i c t imes d e v a n t les t r i b u n a u x locaux . Ma i s ne faut-i l pas 

d i s t i n g u e r e n t r e la m é c o n n a i s s a n c e des d r o i t s et l i be r t é s des i n t é r e s s é s , 

qu i n ' e s t pas c o n t e s t é e , et le fait q u e , à to r t ou à r a i son , ceux-ci n ' a i e n t 

p a s c ru poss ible , ou efficace, d ' i n t e n t e r d e s ac t ions en j u s t i c e ? Et faut- i l 

a s s i m i l e r l eu r a b s t e n t i o n à un défau t de p r e u v e d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e , p r e u v e d e t o u t e façon fort difficile à r a p p o r t e r , et 

r a r e m e n t a d m i s e p a r la j u r i s p r u d e n c e de la C o u r ? 

6. Il m ' a u r a i t p a r u p lus s imp le d ' a d m e t t r e les faits c o n s t a t é s p a r la 

C o m m i s s i o n , et de les qua l i f ie r de v io la t ion des d ro i t s g a r a n t i s p a r la 

C o n v e n t i o n et ses P ro toco les . J e n 'a i d o n c pas voté le po in t 

c o r r e s p o n d a n t du dispositif . 

7. P o u r le r e s t e , e t s ans a u t o s a t i s f a c t i o n ind iv idue l le ou col légia le , j e 

souscr is t rès l a r g e m e n t a u x mot i f s et au d ispos i t i f de cet i m p o r t a n t a r r ê t . 
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(Traduction) 

1. J ' a i vo té c o n t r e le c o n s t a t d e la m a j o r i t é de la C o u r se lon leque l il y a 

eu v io la t ion c o n t i n u e de l ' a r t ic le 1 du P ro toco le n" 1 de la p a r t de l 'E ta t 

d é f e n d e u r à ra i son du fait q u e les C h y p r i o t e s grecs p o s s é d a n t des b iens 

d a n s le no rd de C h y p r e se sont vu re fuser l 'accès à ces b i ens a insi q u e la 

m a î t r i s e et la j o u i s s a n c e de ceux-ci , s ans ê t r e i n d e m n i s é s de l ' a t t e i n t e à 

l eu r d ro i t de p r o p r i é t é . A m o i n s q u e la C o u r , d a n s sa compos i t i on 

ac tue l l e , ne soit conva incue q u e l ' a r r ê t r e n d u p a r la ma jo r i t é d a n s 

l 'affaire Loizidou p r o c é d a i t d ' u n e e r r e u r , il fallait s ' a t t e n d r e à pa re i l l e 

déc is ion . 

2. A m o n h u m b l e avis, la ma jo r i t é n ' a pas a c c o r d é s u f f i s a m m e n t 

de poids a u x causes et effets des é v é n e m e n t s r e g r e t t a b l e s et 

c a t a s t r o p h i q u e s qu i se sont p r o d u i t s à C h y p r e e n t r e 1963 et 1974 (et on t 

l i t t é r a l e m e n t d é c h i r é l 'île) pas plus q u ' à l ' évolut ion s u r v e n u e d e p u i s , 

n o t a m m e n t l ' i n t e r v e n t i o n des N a t i o n s un ies . J e t rouve q u e le 

r a i s o n n e m e n t suivi d a n s c e r t a i n e s des op in ions d i s s i d e n t e s j o i n t e s à 

l ' a r r ê t Loizidou c. Turquie (fond) du 18 d é c e m b r e 1996 (Recueil des arrêts et 

décisions 1996-VI) est e x t r ê m e m e n t c o n v a i n c a n t . C e s t e x t e s in s i s t en t s u r le 

c a r a c t è r e u n i q u e e t dé l ica t de ce q u e l 'on p o u r r a i t a p p e l e r le p r o b l è m e 

chypr io t e . 

3 . M . B e r n h a r d t ( a u q u e l M . Lopes R o c h a s'est ra l l ié) a f o r m u l é u n 

c e r t a i n n o m b r e d ' o b s e r v a t i o n s au sujet de la s i t ua t i on ac tue l l e à C h y p r e 

e t d e ses c o n s é q u e n c e s su r les q u e s t i o n s s o u m i s e s à la C o u r . Il d é c l a r e : 

« 1. En l'espèce, il est impossible de dissocier la situation personnelle de la victime 

d 'une évolution historique complexe et d 'une situation actuelle qui ne l'est pas moins : il 

s'agit là d 'une caractérist ique unique de l'affaire. La décision de la Cour concerne en 

réalité non seulement M"" Loizidou, mais des milliers, voire des centaines de milliers 

de Cypriotes grecs qui possèdent - ou possédaient - une propriété dans le nord de 

Chypre. Elle pourrait également intéresser les Cypriotes turcs qui ne peuvent visiter 

ou occuper leurs biens dans le sud de Chypre. Elle pourrait même toucher des 

ressortissants de pays tiers qui se voient refuser l 'autorisation de se rendre dans des 

lieux où ils possèdent des maisons et des terres. La frontière de fait séparant les deux 

parties de Chypre a pour effet déplorable et inhumain d 'empêcher l'accès d'un grand 

nombre d'individus à leurs terres et à leurs anciennes maisons. 

A l'instar de la majorité des juges de la grande chambre, j ' e s t ime que la Turquie a une 

part importante de responsabilité dans la situation actuelle. Toutefois, d 'autres acteurs 

et facteurs sont également impliqués dans ce d rame. Ce dernier trouve son origine dans 

le coup d'Etat de 1974, suivi par l'invasion turque, le transfert de populations du nord au 

sud et inversement, et d 'autres événements. Parmi ces derniers, il faut citer la 

proclamation de la «République turque de Chypre du Nord», Etat non reconnu par la 
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communauté internationale. Le résultat de ces divers événements et influences est la 

mise en place du «rideau de fer» qui existe depuis plus de deux décennies et se trouve 

placé sous le contrôle des forces de l 'ONU. A ce jour , l 'ensemble des négociations et 

propositions de négociations visant à réunifier l'île ont avorté. Qui est responsable de 

cet échec? L'une des parties seulement? Est-il possible de donner une réponse précise à 

ce genre de questions et de parvenir à une conclusion claire d 'un point de vue jur id ique? 

La situation de Mn"' Loizidou ne résulte pas d 'une action isolée des troupes turques à 

('encontre de ses biens et de sa liberté de mouvement , mais de la création et de la 

fermeture en 1974 et jusqu 'à ce jour d'une ligne de frontière. » 

4 . A p r è s avoir exp l iqué p o u r q u o i il cons idé ra i t c o m m e fondée 

l ' excep t ion p r é l i m i n a i r e sou levée pa r le g o u v e r n e m e n t d é f e n d e u r , le juge 

B e r n h a r d t a jou te : 

«3. Même si je pouvais suivre la majorité de la Cour à cet égard, je ne pourrais 

conclure à la violation de l'article 1 du Protocole n" 1. J e l'ai dit ci-dessus, la présence 

de troupes turques dans le nord de Chypre n'est qu 'un élément d'une évolution et d 'une 

situation complexes. Ainsi qu'il a été expliqué et décidé dans l 'arrêt Loizidou sur les 

exceptions préliminaires (23 mars 1995, série A n° 310), la Turquie peut avoir à 

répondre d'actes concrets perpétrés par les troupes et les fonctionnaires turcs dans le 

nord de Chypre. En l'espèce, toutefois, nous avons affaire à une situation part icul ière: 

c'est l 'existence de fait de la frontière, gardée par les forces de l 'ONU, qui empêche les 

Cypriotes grecs d'accéder à leurs propriétés du nord de l'île et d'y résider. La présence 

de troupes turques et le soutien apporte par la Turquie à la « R T C N » constituent des 

facteurs importants dans la situation actuelle, mais je me sens incapable de fonder une 

décision de la Cour européenne des Droits de l 'Homme exclusivement sur l'idée que la 

présence turque dans le nord de Chypre est illégale et que, par conséquent, la Turquie 

est responsable de prat iquement tout ce qui s'y passe.» 

5. J ' a p p r o u v e é g a l e m e n t l 'opinion d i s s i d e n t e de M. P e t t i t i . Celui-c i 

exp l i que p o u r q u o i il est d 'avis d 'accuei l l i r c e r t a i n e s des excep t i ons 

p r é l i m i n a i r e s sou levées p a r la T u r q u i e , pu is observe : 

«Après 1974, et alors que les Nations unies n'ont pas qualifié d'agression au sens du 

droit international l ' intervention des forces turques en zone nord, diverses négociations 

ont été conduites aux fins de médiation par les Nations unies, le Conseil de l 'Europe, 

l 'Union européenne. La Cour n'a d'ailleurs pas examiné la question de la légalité de 

l 'intervention (paragraphe 56 de l 'arrêt) . La décision d'installer des forces inter

nationales à la ligne de séparation des deux communautés a entraîné l'impossibilité de 

libre circulation des personnes entre les deux zones, dont la responsabilité n'est pas 

imputable au seul gouvernement turc. 

L'invocation par la Cour de l 'estimation de la communauté internationale 

(paragraphe 42 de l 'arrêt) concernant la République de Chypre et la « R T C N » n'est 

pas explicitée. Or peut-on en 1996 affirmer qu'il s'agit d 'une estimation incontestée de 

cet te «communauté internat ionale», alors que les dernières résolutions de l'Assemblée 

générale des Nations unies ou du Conseil de sécurité remontent à plusieurs années et 

que la Cour n'avait pas connaissance des missions des médiateurs internat ionaux? Or , 

pour la Cour, seule la Turquie serait «comptable» des conséquences du conflit de 1974! 

Une situation diplomatique d 'une telle ampleur aurai t nécessité, à mon sens, une 

enquête sur place, approfondie et de longue durée , par une délégation de la 

Commission portant sur le rôle des forces internationales, le fonctionnement des 
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jur id ic t ions , avant d e se p r o n o n c e r sur les i m p u t a b i l i t é s des r e s p o n s a b i l i t é s a u t i tre d e la 

j u r i d i c t i o n v i sée à l 'article 1 de la C o n v e n t i o n . » 

6. M . P e t t i t i conclut : 

« Q u e l l e s q u e s o i e n t les r e s p o n s a b i l i t é s a s s u m é e s e n 1974 lors du c o u p d 'Etat , c e l l e s se 

s i t u a n t à l 'arrivée d e s t r o u p e s t u r q u e s la m ê m e a n n é e , q u e l l e s q u e so i en t les h é s i t a t i o n s 

de la c o m m u n a u t é i n t e r n a t i o n a l e d a n s l 'approche des p r o b l è m e s i n t e r n a t i o n a u x 

re lat i fs , à part ir de 1974, à C h y p r e , lors d e la c o n s t i t u t i o n d e la « R T C N » , c o m m e lors 

de la d é c l a r a t i o n d e la T u r q u i e a u p r è s du C o n s e i l de l 'Europe , r e s p o n s a b i l i t é s qui sont 

d 'or ig ines d i v e r s e s et de n a t u r e s d i f f é r e n t e s , l ' e n s e m b l e du p r o b l è m e d e s d e u x 

c o m m u n a u t é s (il n e s'agit pas d e m i n o r i t é s n a t i o n a l e s au s e n s du dro i t i n t e r n a t i o n a l ) 

re l ève p lus du p o l i t i q u e et d e la d i p l o m a t i e q u e d'un e x a m e n j u r i d i c t i o n n e l e u r o p é e n , à 

part ir de la s i t u a t i o n i so lée d e M"u" Lo iz idou au regard du P r o t o c o l e n° 1. C o m m e n t ne 

pas n o t e r q u ' a u c u n recours i n t e r é t a t i q u e n'est i n t e r v e n u d e p u i s 1990, qui aurait condui t 

à la sa i s ine de la C o u r sur l ' e n s e m b l e de la s i t u a t i o n de C h y p r e ? C e l a s o u l i g n e q u e les 

E t a t s m e m b r e s du C o n s e i l d e l 'Europe ont v o u l u g a r d e r la p r u d e n c e d i p l o m a t i q u e face à 

d e s é v é n e m e n t s h i s t o r i q u e s c h a o t i q u e s q u e la s a g e s s e d e s n a t i o n s peut faire é v o l u e r 

p o s i t i v e m e n t . » 

7. J e p a r t a g e é g a l e m e n t l 'avis q u ' e x p r i m e M . Gôlcùk lu d a n s son 

opin ion d i s s i d e n t e . Celui-c i sou l igne q u e la C o u r é t a i t saisie d ' u n e 

s i t u a t i o n po l i t i que et qu ' i l ne lui s e m b l a i t pas possible de d i s t i n g u e r les 

a spec t s po l i t i ques de l 'affaire d e ses a spec t s j u r i d i q u e s . Il e x p r i m e son 

accord avec le po in t de vue de M . B e r n h a r d t et fait e n s u i t e r e m a r q u e r : 

« L e confl i t cypr io te e n t r e les d e u x c o m m u n a u t é s t u r q u e et g r e c q u e t rouve s o n 

or ig ine tout p a r t i c u l i è r e m e n t d a n s le c o u p d'Etat d e 1974, réa l i s é par les C y p r i o t e s 

g r e c s , a v e c l ' in t en t ion m a n i f e s t e et d a n s la p e r s p e c t i v e d 'une fus ion avec la G r è c e 

(enosis), q u e le c h e f de l 'Etat cypr iote de l ' é p o q u e a s é v è r e m e n t et o u v e r t e m e n t b l â m é 

d e v a n t les i n s t a n c e s i n t e r n a t i o n a l e s . A la su i t e d e ce c o u p d 'Etat , la T u r q u i e est 

i n t e r v e n u e pour a s s u r e r la s a u v e g a r d e d e la R é p u b l i q u e c y p r i o t e e n v e r t u d'un accord 

de g a r a n t i e conc lu a u p a r a v a n t e n t r e trois E t a t s i n t é r e s s é s ( T u r q u i e , R o y a u m e - U n i et 

G r è c e ) , accord qui leur conféra i t le droit d ' in t erven ir s é p a r é m e n t ou c o n j o i n t e m e n t , 

lorsque la s i t u a t i o n l ' ex igea i t , et la s i t u a t i o n l'a f i n a l e m e n t e x i g é au m o i s d e ju i l l e t 

1974 , du fait du c o u p d'Etat s u s m e n t i o n n é . T o u t cec i , soit dit e n p a s s a n t , a b s t r a c t i o n 

faite des é v é n e m e n t s et i n c i d e n t s s a n g l a n t s qui se s u c c é d a i e n t d e p u i s 1963. 

C e t t e m i s e en œ u v r e d 'une c l a u s e d e l 'accord d e g a r a n t i e a c h a n g é la s i t u a t i o n 

po l i t ique a n t é r i e u r e et a e n t é r i n é la s é p a r a t i o n d e s d e u x c o m m u n a u t é s , s é p a r a t i o n qui 

é ta i t p e r c e p t i b l e déjà d e p u i s 1963. 

( . . . ) 

A p r è s l ' é t a b l i s s e m e n t d e la z o n e t a m p o n sous la surve i l l ance d e s forces d e s N a t i o n s 

u n i e s , le p a s s a g e du nord au sud et vice v e r s a a é t é in terd i t , et il y a eu l ' é c h a n g e des 

p o p u l a t i o n s c o n v e n u d'un c o m m u n accord avec les d e u x a d m i n i s t r a t i o n s t u r q u e et 

cypr iote : 8 0 0 0 0 C y p r i o t e s turcs se sont d é p l a c é s du sud au nord d e l' î le. » 

8. M M . Go lcùk lù et P e t t i t i on t fo rmulé d ' a u t r e s obse rva t i ons au sujet 

de la s i t u a t i o n ac tue l l e à C h y p r e a u x q u e l l e s je m e p e r m e t s de s o u s c r i r e . J e 

p e n s e qu ' e l l e s va l en t p o u r la q u e s t i o n d o n t nous s o m m e s sais is , m ê m e si 
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elles on t é t é e x p r i m é e s d a n s l ' a r r ê t r e l a t i f à la sa t i s fac t ion é q u i t a b l e 

(Loizidou c. Turquie ( a r t ic le 50) , a r r ê t d u 28 juil let 1998, Recueil 1998-IV). 

M. Golcùk lu d é c l a r e : 

«3. En effet dans celte affaire Loizidou il ne s'agit pas d'un cas isolé concernant 

seulement la requérante (l ' intervention de l 'administration cypriote grecque en est 

une preuve manifeste), mais au contraire tous les habitants de cette île, qu'ils soient 

d'origine turque ou grecque, qui ont été déplacés à la suite des événements de 1974, ce 

dont il ne faut pas s 'étonner. 

Au fond de l'affaire Loizidou c. Turquie se trouve le statut politique futur d'un Etat — 

qui a malheureusement disparu - , une question qui est devant toutes les instances 

politiques internationales (Nations unies. Communau té européenne, Conseil de 

l 'Europe, etc.) en vue d'une solution. Donc une question d'une telle dimension ne 

saurait jamais être réduite seulement et simplement à la notion de droit de propriété 

et ainsi t ranchée par l'application d'une disposition d'une convention qui n'a ni la 

vocation ni la prétention de résoudre des problèmes de cette envergure.» 

D e son cô té , M. Pe t t i t i fait o b s e r v e r : 

« O r la situation politicpie réelle de Chypre ainsi que l ' interprétat ion du droit 

international expliquaient mes premiers votes. Le lait que des forces internationales 

contrôlent la ligne «verte» et interdisent la libre circulation des personnes et l'accès 

aux biens d 'une zone à l 'autre, aurai t dû à mon avis être pris en compte par la Cour. 

L'évolution politique actuelle démontre que le problème de Chypre dépasse cruellement 

celui d'un simple contentieux. » 

9. Selon moi , t o u t ce qu i a é t é d i t d a n s les p a s s a g e s des op in ions 

d i s s i d e n t e s q u e j ' a i c i tés s ' a p p l i q u e , mutatis mutandis, à la q u e s t i o n d o n t 

nous avons à t r a i t e r . D e p u i s l ' a r rê t Loizidou, il ne s 'est p r o d u i t a u c u n 

é v é n e m e n t de n a t u r e à r e n d r e ces obse rva t i ons i ndé fendab le s ou à les 

p r ive r de p e r t i n e n c e . 

10. Il faut p r e n d r e les diff icul tés de front . La décis ion de la ma jo r i t é d e 

la C o u r ne p e u t avoi r q u ' u n s e n s : t a n t q u e tou t C h y p r i o t e qui s o u h a i t e 

r e c o u v r e r ses b iens ne p o u r r a pas le fa i re , s u r - l e - c h a m p et sans a t t e n d r e 

q u ' u n e so lu t ion soit t r o u v é e au p r o b l è m e chypr io t e , en t r a v e r s a n t si beso in 

est la zone t a m p o n sous con t rô l e des N a t i o n s un i e s , il y a u r a v io la t ion de la 

C o n v e n t i o n d a n s le chef de la p e r s o n n e qu i ne p e u t r é a l i s e r ce souha i t . L a 

s i t u a t i o n é t a n t ce qu ' e l l e est a u j o u r d ' h u i (et , m a l h e u r e u s e m e n t , d e p u i s u n 

q u a r t d e s iècle) , u n e p e r s o n n e , m u n i e de son seul t i t r e de p r o p r i é t é , p e u t -

elle d e m a n d e r à u n e u n i t é de la Force des N a t i o n s un ies c h a r g é e d u 

m a i n t i e n de la paix à C h y p r e d e lui d o n n e r le dro i t de t r a v e r s e r la zone 

t a m p o n p o u r r e p r e n d r e possess ion de ses b i e n s ? Q u i su rve i l l e ra i t 

l ' o p é r a t i o n ? Q u e l l e p o u r r a i t ê t r e l ' a t t i t u d e de l ' occupan t ac tue l d e la 

p r o p r i é t é en q u e s t i o n ? N e se p rodu i ra i t - i l pas i m m a n q u a b l e m e n t d e s 

a t t e i n t e s g raves à l ' o rd re pub l i c? Q u i p r o c é d e r a i t à l ' expuls ion nécessa i r e 

p o u r q u e le p r o p r i é t a i r e en t i t r e puisse r e p r e n d r e possess ion de ses b i e n s ? 

11. Si des c o n s i d é r a t i o n s de ce g e n r e sont p e r t i n e n t e s (et j e ne vois pas 

au n o m d e quoi les é c a r t e r ) , il faut à m o n sens r e c o n n a î t r e qu ' i l n 'es t t ou t 
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s i m p l e m e n t pas r éa l i s t e de p e r m e t t r e a c t u e l l e m e n t à C h y p r e à t ou t 

p r o p r i é t a i r e d é p o s s é d é de d e m a n d e r à r e p r e n d r e i m m é d i a t e m e n t 

possess ion d e ses b i ens où qu ' i l s se t r o u v e n t . Selon moi , ces p r o b l è m e s ne 

se réso lven t pas en r é c o n f o r t a n t ces p e r s o n n e s avec u n e r é p a r a t i o n e t /ou 

des d o m m a g e s - i n t é r ê t s d u fait q u e , p o u r d e s ra i sons p r a t i q u e s , il es t 

imposs ib le de les r é i n t é g r e r d a n s l eu r s d ro i t s de p r o p r i é t é . Il faut 

r e g a r d e r en face l ' impac t c o m p l e t de la décis ion d e la m a j o r i t é : elle va 

b ien au -de l à de q u e s t i o n s de r é p a r a t i o n et de c o n d a m n a t i o n . 

12. Les é v é n e m e n t s d e ces q u e l q u e t r e n t e d e r n i è r e s a n n é e s on t 

m o n t r é q u ' e n dép i t des efforts a ss idus dép loyés p a r les N a t i o n s un ies 

(pa r l ' i n t e r m é d i a i r e de ses S e c r é t a i r e s g é n é r a u x successifs et de l e u r 

s e c r é t a r i a t ) e t p a r d ' a u t r e s o r g a n i s a t i o n s et g o u v e r n e m e n t s a m i s , a u c u n e 

so lu t ion a c c e p t a b l e p o u r les d e u x p a r t i e s n ' a pu ê t r e t r o u v é e . Il s 'agi t 

s û r e m e n t là d ' un s igne de la c o m p l e x i t é et de la diff iculté du p r o b l è m e 

chypr io t e . C e s efforts se p o u r s u i v e n t : des d i scuss ions é t a i e n t en c o u r s à 

N e w York p e n d a n t q u e la C o u r s iégea i t . 

13. M a l h e u r e u s e m e n t , il se p e u t q u e la so lu t ion qu i s e r a enfin t r o u v é e 

ne sa t i s fasse pas a u s o u h a i t c o m p r é h e n s i b l e de tou t C h y p r i o t e de 

r e g a g n e r son domic i l e et r é c u p é r e r ses t e r r e s , e tc . Le S e c r é t a i r e g é n é r a l , 

en p e n s a n t à l ' aveni r , a env i sagé c e t t e poss ibi l i té avec r é a l i s m e . Il a p a r 

e x e m p l e inclus dès 1992 ce p a r a g r a p h e d a n s son E n s e m b l e d ' i d é e s : 

«Autres zones sous administrat ion chypriote grecque et chypriote turque. Chaque 

communauté créera une agence chargée de régler toutes les questions se rapportant 

aux personnes déplacées. La propriété des biens des personnes déplacées, au sujet 

desquels ces personnes demandent une indemnisation, sera transmise à la 

communauté dans laquelle se trouvent ces biens. A cette fin, tous les titres de 

propriété seront échangés sur une base communauta i re globale entre les deux agences 

à la valeur de 1974 additionnée de l'inflation. L'agence de leur communauté 

indemnisera les personnes déplacées avec des fonds provenant de la vente des biens 

transférés à l'agence, ou par l 'échange de biens. Les sommes manquantes seront 

fournies par le gouvernement fédéral en puisant dans un fonds d' indemnisation 

constitué à part ir de diverses sources possibles telles que les impôts inat tendus perçus 

sur l 'augmentat ion de la valeur des biens transférés par suite de l'accord global, et les 

économies sur les dépenses de défense. Les organisations gouvernementales et 

internationales seront également invitées à financer le fonds d' indemnisation. A cet 

égard, il y a également lieu d'envisager la possibilité de crédit-bail à long terme et 

autres a r rangements commerciaux. 

Les personnes des deux communautés qui résidaient et/ou possédaient des biens dans 

l'Etat fédéré administré par l 'autre communauté , ou leurs héritiers, pourront présenter 

des demandes d' indemnisation. Les personnes déplacées appar tenant à la communauté 

chypriote turque après décembre 1963 ou leurs héritiers peuvent également présenter 

de telles demandes . » 

14. Plus r é c e m m e n t , le S e c r é t a i r e g é n é r a l a p r o n o n c é u n e d é c l a r a t i o n 

( p a r u e d a n s la p re s se ) à l ' i n t en t ion des d e u x c o m m u n a u t é s lors de la 



358 ARRÊT CHYPRE c . TURQUIE - OPINION EN PARTIE DISSIDENTE 
DE M. LE JUGE FUAD 

sess ion d e p o u r p a r l e r s ind i rec t s t e n u e à G e n è v e en n o v e m b r e 2000. C e t t e 

d é c l a r a t i o n c o n t i e n t le p a s s a g e su ivan t : 

« C o n c e r n a n t la p r o p r i é t é , n o u s d e v o n s r e c o n n a î t r e qu'il e x i s t e d e s c o n s i d é r a t i o n s d e 

droi t i n t e r n a t i o n a l a u x q u e l l e s n o u s d e v o n s ac c or de r d e l ' i m p o r t a n c e . La so lu t ion doit 

ê t r e j u r i d i q u e m e n t i n a t t a q u a b l e . Les dro i t s de p r o p r i é t é prévus par la loi d o i v e n t ê t r e 

r e s p e c t é s . En m ê m e t e m p s , j e p e n s e q u e la s o l u t i o n devrai t s o i g n e u s e m e n t r é g u l e r 

l ' exerc ice d e c e s dro i t s afin d e p r o t é g e r le c a r a c t è r e des « E t a t s c o m p o s a n t s » . P o u r 

ce la , il faudrai t d o s e r c o m m e il conv i en t r é i n t é g r a t i o n , é c h a n g e s et i n d e m n i s a t i o n . 

P e n d a n t u n e d u r é e à conven ir , le n o m b r e d e C h y p r i o t e s g r e c s s ' é tab l i s sant d a n s le 

nord et ce lu i d e C h y p r i o t e s turcs s ' é tab l i s sant d a n s le sud p o u r r a i e n t ê t r e l i m i t é s . Il 

v a u t la p e i n e d e m e n t i o n n e r à c e t é g a r d q u e le cho ix du r é g i m e des b i e n s a u r a 

é g a l e m e n t u n e i n f l u e n c e sur l ' a m p l e u r de l ' a j u s t e m e n t terr i tor ia l , et r é c i p r o q u e m e n t . » 

15. J e ne suis pas conva incu q u e le g o u v e r n e m e n t r e q u é r a n t a i t é tab l i 

q u e la T u r q u i e é t a i t r e s p o n s a b l e des v io la t ions a l l éguées d a n s le chef des 

C h y p r i o t e s g recs p o s s é d a n t des b iens . 

16. J e ne puis pas non p lus sousc r i re à la décis ion de la m a j o r i t é de m e s 

co l l ègues au sujet d e s v io la t ions a l l é g u é e s c o n c e r n a n t les C h y p r i o t e s g recs 

d i s p a r u s et l eu r fami l le . A l ' i n s ta r de la C o m m i s s i o n , la ma jo r i t é a conclu 

q u e les faits ne r évé l a i en t pas u n e v io la t ion m a t é r i e l l e de l ' a r t ic le 2 é t a n t 

d o n n é q u e les p r e u v e s n ' é t a i e n t pas suff i santes p o u r é t ab l i r q u e la 

T u r q u i e é t a i t r e s p o n s a b l e de la m o r t de l 'une q u e l c o n q u e de ces 

p e r s o n n e s . La m a j o r i t é a é g a l e m e n t a c c e p t é le c o n s t a t de la C o m m i s s i o n 

se lon l eque l a u c u n e p r e u v e ne vena i t é t a y e r l ' hypo thèse vou l an t q u e l 'une 

q u e l c o n q u e d e s p e r s o n n e s d i s p a r u e s se t rouva i t t ou jours d é t e n u e sous 

l ' a u t o r i t é de la T u r q u i e p e n d a n t la pé r i ode c o n s i d é r é e d a n s d e s 

cond i t i ons c o n t r a i r e s à l ' a r t ic le 4. A u c u n e v io la t ion d e cet a r t i c le n ' a donc 

é t é é t a b l i e . 

17. E n r e v a n c h e , la m a j o r i t é a conclu à la v io la t ion c o n t i n u e d e 

l ' a r t ic le 5 en ce q u e les a u t o r i t é s t u r q u e s n 'on t pas m e n é d ' e n q u ê t e 

effective su r le sor t des d i s p a r u s don t on a l l ègue de m a n i è r e d é f e n d a b l e 

qu ' i l s é t a i e n t d é t e n u s sous l ' a u t o r i t é d e la T u r q u i e a u m o m e n t de l eu r 

d i spa r i t i on . Elle a c o n s t a t é avec la C o m m i s s i o n q u e la T u r q u i e ne s ' é ta i t 

pas a c q u i t t é e d e c e t t e ob l iga t ion en p a r t i c i p a n t aux t r a v a u x d ' e n q u ê t e du 

C o m i t é des p e r s o n n e s d i s p a r u e s (« le C M P » ) . 

18. D e p lus , elle a di t q u e , la T u r q u i e n ' a y a n t pas p rocédé a u x 

r e c h e r c h e s n é c e s s a i r e s ni, en c o n s é q u e n c e , fourni d ' i n f o r m a t i o n s q u a n t 

a u sor t des p e r s o n n e s d i s p a r u e s , les famil les d e ces d e r n i è r e s ava i en t subi 

u n t r a i t e m e n t i n h u m a i n i n t e r d i t p a r l ' a r t ic le 3 . 

19. D e t r è s n o m b r e u x r e n s e i g n e m e n t s on t é t é s o u m i s à la C o m m i s s i o n 

e t à la C o u r q u a n t à la f o r m a t i o n , a u x r e s p o n s a b i l i t é s et a u x t r a v a u x d u 

C M P . Le r a p p o r t d e la C o m m i s s i o n e n c o n t i e n t u n r é s u m é c o m p l e t . 

L ' A s s e m b l é e g é n é r a l e des N a t i o n s un ies a a p p e l é à la c r é a t i o n d ' u n 

o r g a n e d ' e n q u ê t e c h a r g é de r é s o u d r e le cas des p e r s o n n e s d i s p a r u e s des 

d e u x c o m m u n a u t é s . Elle a d e m a n d é au S e c r é t a i r e g é n é r a l de s o u t e n i r , 
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avec la p a r t i c i p a t i o n du C o m i t é i n t e r n a t i o n a l de la C r o i x - R o u g e ( C I C R ) , 

la c r é a t i o n d ' u n tel o r g a n e , « qu i soit en m e s u r e de f o n c t i o n n e r de m a n i è r e 

i m p a r t i a l e , effective et r a p i d e afin de r é s o u d r e le p r o b l è m e d a n s un dé la i 

r a i s o n n a b l e ». 

20. Il a en fin d e c o m p t e é té déc idé q u e le C M P se c o m p o s e r a i t de t ro is 

m e m b r e s , à savoir des r e p r é s e n t a n t s d e la c o m m u n a u t é g r e c q u e et de la 

c o m m u n a u t é t u r q u e et un r e p r é s e n t a n t d u S e c r é t a i r e g é n é r a l n o m m é p a r 

le C I C R . Il a p p a r a î t c l a i r e m e n t q u e les N a t i o n s u n i e s , p o u r des ra i sons 

év iden t e s , e n v i s a g e a i e n t la c r é a t i o n d ' u n o r g a n e qu i r e m p l i r a i t sa t r i s t e 

et difficile t â c h e d e m a n i è r e object ive et s a n s p r é j u g é . L a compos i t i on d u 

C M P a r e s p e c t é ce qu i é t a i t voulu p a r l ' O N U . T r è s s a g e m e n t , si j e pu is 

d i r e , le C I C R a é t é sollicité afin q u e ses r e s sou rce s et sa g r a n d e e x p é r i e n c e 

d a n s ce d o m a i n e p u i s s e n t ê t r e mi ses à c o n t r i b u t i o n . 

2 1 . D e p u i s la c r é a t i o n du C M P , j e ne vois r ien qu i la isse e n t e n d r e q u e 

le S e c r é t a i r e g é n é r a l , le C I C R ou u n e a u t r e o r g a n i s a t i o n c o m m e le g r o u p e 

de t rava i l d e l ' O N U sur les d i spa r i t i ons forcées et i nvo lon ta i r e s ( G e n è v e ) 

ai t env isagé q u ' u n e e n q u ê t e u n i l a t é r a l e de la T u r q u i e , l 'E t a t c o n t r e l eque l 

c o n t i n u e n t d ' ê t r e d i r igées les a l l éga t ions les plus g raves c o n c e r n a n t le 

t r a i t e m e n t e t le sor t des d i s p a r u s , pu i sse sa t i s fa i re qu i q u e ce soit . Bien 

e n t e n d u , le C M P p r é s e n t e de p lus l ' a v a n t a g e d ' e n q u ê t e r é g a l e m e n t su r le 

sort des C h y p r i o t e s t u r c s d i s p a r u s , c o m m e l ' O N U l'a c l a i r e m e n t p r é v u . 

22. La pos i t ion de la T u r q u i e sur la q u e s t i o n des p e r s o n n e s d i s p a r u e s 

est b i en c o n n u e . J e ne vois a u c u n e p r e u v e d e ce q u e la T u r q u i e ai t refusé 

de c o o p é r e r avec le C M P ou fait obs tac le à ses t r a v a u x . Si le m a n d a t , le 

r è g l e m e n t ou les d i rec t ives qu i en r ég i s sen t le m o d e de f o n c t i o n n e m e n t ne 

sont pas s a t i s f a i s an t s , ils p e u v e n t ê t r e a m e n d é s avec de la b o n n e vo lon té et 

l 'a ide du S e c r é t a i r e g é n é r a l . J e ne souscr is pas à l 'avis d e m e s co l lègues 

selon l eque l les p r o c é d u r e s du C M P ne r é p o n d e n t pas en e l l e s - m ê m e s à 

l ' ex igence d ' e n q u ê t e effective d é c o u l a n t de l 'a r t ic le 2. P o u r a c c o m p a g n e r 

l ' é l abo ra t ion du r è g l e m e n t et des d i rec t ives c o m b i n é s avec le m a n d a t , et 

avec la c o o p é r a t i o n p le ine et e n t i è r e des d e u x p a r t i e s au C M P , u n e é q u i p e 

a é t é mise su r p ied p o u r m e n e r des e n q u ê t e s effect ives. Le g r o u p e de 

t rava i l de l ' O N U sur les d i s p a r i t i o n s forcées et i nvo lon ta i r e s a r e c o n n u 

q u e le C M P é ta i t l ' o rgane a p p r o p r i é p o u r p r o c é d e r a u x e n q u ê t e s 

n é c e s s a i r e s . 

2 3 . N o n o b s t a n t la conf iance , jus t i f i ée selon moi , q u e la T u r q u i e a mise 

en la c r é a t i o n e t les r e sponsab i l i t é s du C M P , j ' e s t i m e q u e la m a j o r i t é d e la 

C o u r n ' a pas t i r é les c o n s é q u e n c e s qu ' i l conv ien t de la d é c l a r a t i o n p a r 

l aque l le la T u r q u i e r e c o n n a î t la j u r i d i c t i o n ob l iga to i r e de la C o u r . Elle 

n ' a r e c o n n u c e t t e ju r id ic t ion q u e p o u r d e s «fa i t s (...) s ' é t an t d é r o u l é s 

a p r è s [le 22 ju i l l e t 1990] ». 

24. Le concep t de v io la t ion c o n t i n u e est b i e n é t ab l i e t facile à 

c o m p r e n d r e . D a n s u n e affaire s imp le , p a r e x e m p l e l o r s q u ' u n e p e r s o n n e a 

é t é a r r ê t é e et d é t e n u e i l l é g a l e m e n t , il n ' i m p o r t e pas q u e sa d é t e n t i o n 
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in i t ia le ait eu l ieu avan t q u e le g o u v e r n e m e n t d é f e n d e u r ai t s igné la 

C o n v e n t i o n (ou m ê m e a v a n t l ' e n t r é e en v igueu r de la C o n v e n t i o n 

i n t e r d i s a n t la v io la t ion ) . La C o u r a c o m p é t e n c e p o u r s t a t u e r sur la 

l éga l i t é de la d é t e n t i o n de l ' i n t é r e s sé à cond i t i on qu ' i l soit t ou jou r s 

d é t e n u à l ' époque c o n s i d é r é e . 

25 . E n l ' e spèce , la s i t u a t i o n n ' e s t p a s s imp le . Les é v é n e m e n t s q u e la 

m a j o r i t é a j u g é s d o n n e r n a i s s a n c e à l 'ob l iga t ion de m e n e r des e n q u ê t e s 

effectives se son t p r o d u i t s en ju i l l e t et a o û t 1974, soit q u e l q u e q u i n z e a n s 

a v a n t la d a t e à l aque l le a pr is effet la d é c l a r a t i o n de la T u r q u i e . Ni la 

C o m m i s s i o n ni la C o u r n ' on t t r o u v é de p r e u v e s suff i santes pour d i r e q u e 

les p e r s o n n e s d i s p a r u e s é t a i e n t tou jours d é t e n u e s sous l ' a u t o r i t é d e la 

T u r q u i e à l ' époque c o n s i d é r é e . Selon moi , il n ' e s t p a s co r rec t de 

c o n s i d é r e r q u e l 'ob l iga t ion qu i décou le de la C o n v e n t i o n d a n s c e r t a i n e s 

c i r c o n s t a n c e s , à savoir m e n e r u n e e n q u ê t e r ap ide et effective, vail le 

e n c o r e q u i n z e a n s a p r è s les é v é n e m e n t s a y a n t exigé u n e e n q u ê t e , d e 

s o r t e q u e , l o r sque la T u r q u i e est d e v e n u e liée p a r la C o n v e n t i o n , le fait 

q u ' e l l e n ' a i t p a s m e n é d ' e n q u ê t e a p p r o p r i é e , c o m m e ce la est a l l é g u é , 

pu i sse p a s s e r p o u r u n e v io la t ion de la C o n v e n t i o n . Se lon moi , le concep t 

d e v io la t ion c o n t i n u e n e p e u t ê t r e invoqué p o u r o b t e n i r pa re i l r é s u l t a t . Il 

m e s e m b l e q u e c e t t e d é m a r c h e r e v i e n d r a i t à a p p l i q u e r r é t r o a c t i v e m e n t 

u n e ob l iga t ion i m p o s é e p a r la C o n v e n t i o n et à p r ive r d'effet la l im i t a t i on 

t e m p o r e l l e figurant d a n s la d é c l a r a t i o n . 

26. J e ne suis pas conva incu qu ' i l ait é t é p r o u v é q u e l 'E ta t d é f e n d e u r se 

soit r e n d u c o u p a b l e d ' u n e q u e l c o n q u e v io la t ion de la C o n v e n t i o n 

s ' ag i s san t des p e r s o n n e s d i s p a r u e s ou de leur famil le . 

27. J ' e n v iens a u x v io la t ions des d ro i t s de l ' h o m m e q u ' a u r a i e n t 

e n t r a î n é e s les cond i t i ons de vie des C h y p r i o t e s g recs qu i ont choisi d e 

vivre d a n s la rég ion du K a r p a s . M e s co l lègues , su ivan t le r a i s o n n e m e n t 

d e la ma jo r i t é d a n s l 'affaire Loizidou, ont e s t i m é q u e t o u t e s les v io la t ions 

j u g é e s é t ab l i e s é t a i e n t i m p u t a b l e s à la T u r q u i e pa r ce q u e celle-ci est 

r e s p o n s a b l e au r e g a r d de la C o n v e n t i o n des po l i t i ques et ac t ions m e n é e s 

p a r les a u t o r i t é s de la « R T C N » d u fait q u ' e l l e ex e r ce p a r l ' i n t e r m é d i a i r e 

d e son a r m é e u n con t rô l e g lobal su r le n o r d de C h y p r e . Ils on t conclu , à 

l ' i n s t a r d e la C o m m i s s i o n , q u e « l e g r a n d n o m b r e de so lda t s p a r t i c i p a n t à 

des miss ions ac t ives d a n s le no rd d e C h y p r e » en a t t e s t a i t . 

28 . J e ne p e n s e p a s q u e l 'on pu i s se a b o r d e r cet a spec t d e l 'affaire sans 

p r e n d r e en c o m p t e les é v é n e m e n t s q u i on t condu i t à la division d e 

C h y p r e . Ces é v é n e m e n t s on t u n c a r a c t è r e u n i q u e . Les d i spos i t ions 

c o n s t i t u t i o n n e l l e s r é s u l t a n t d ' u n équ i l i b re dé l i ca t et a p p r o u v é e s p a r des 

t r a i t é s so l enne l s i n s t i t u a n t des ob l iga t ions , qu i on t p r é s idé à la c r é a t i o n 

d e la R é p u b l i q u e d e C h y p r e , on t é t é mi ses en é c h e c d e m a n i è r e b ien t r o p 

p r é m a t u r é e . Pu i s il y a eu le c o u p d ' E t a t d e 1974, d o n t le bu t est 

n o t o i r e m e n t c o n n u . Il s 'ensuivi t u n e q u a s i - g u e r r e , pu is un cessez-le-feu 

et le d é p l a c e m e n t de n o m b r e u s e s p e r s o n n e s ve r s le no rd ou ve r s le sud d e 
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la zone t a m p o n . Les C h y p r i o t e s t u r c s on t c o m m e n c é dès 1963 à m e t t r e en 

p lace l eu r p r o p r e a d m i n i s t r a t i o n . Ils n e se son t pas c o n t e n t é s de se r e p o s e r 

sur les i n s t i t u t i o n s de la R é p u b l i q u e t u r q u e ou d ' a p p l i q u e r ses lois. 

B e a u c o u p d ' é l é m e n t s m o n t r e n t q u e , si l 'on faisait u n e e n q u ê t e , on 

p o u r r a i t b i en s ' apercevo i r q u e la « R T C N » a r b o r e tous les a t t r i b u t s d ' u n 

E t a t ( m ê m e s'il n ' e s t r e c o n n u q u e p a r la T u r q u i e ) e x e r ç a n t u n c o n t r ô l e 

i n d é p e n d a n t et effectif su r le no rd de C h y p r e . O n n e s a u r a i t suppose r , 

s ans p r o c é d e r à u n e e n q u ê t e c o r r e c t e , q u e la « R T C N » est u n r é g i m e 

f an toche d i r igé p a r la T u r q u i e ou u n e j u r i d i c t i o n s u b o r d o n n é e d e celle-ci . 

29. Le fait q u e seule la T u r q u i e ait r e c o n n u la « R T C N » ne c h a n g e r ien à 

la r éa l i t é d e la s i t ua t ion . La r econna i s s ance es t , au fond, u n ac te po l i t ique . 

L o r s q u e furent i r r é m é d i a b l e m e n t mises en échec les d ispos i t ions 

cons t i t u t i onne l l e s c o m p l e x e s (assor t i e s d e tous les c o n t r e p o i d s conçus 

p o u r r é p o n d r e a u x p r é o c c u p a t i o n s et i n q u i é t u d e s de d e u x c o m m u n a u t é s 

m é f i a n t e s ) , il a dû se pose r des q u e s t i o n s difficiles en m a t i è r e d e 

r e c o n n a i s s a n c e . Les E t a t s é t a i e n t n a t u r e l l e m e n t l ibres d ' a c c o r d e r ou n o n 

leur r e c o n n a i s s a n c e , ma i s on n e s au ra i t d i r e q u e l 'E ta t r e c o n n u soit la 

R é p u b l i q u e b i c o m m u n a u t a i r e c r éée e n 1960 en v e r t u d e ces d i spos i t ions . 

30. J e souscr is aux o b s e r v a t i o n s f o r m u l é e s p a r M . Gô lcùk lu d a n s son 

op in ion d i s s i den t e j o i n t e à l ' a r r ê t Loizidou ( lond) : 

«3) Qu'il me soit permis de souligner par ailleurs que non seulement la part ie 

septentrionale de l'île ne relève pas de la juridiction de la Turquie , mais qu 'en outre il 

y existe une autori té souveraine (politiquement et socialement), indépendante et 

démocrat ique. Peu importe qu'elle soit juridiquement ou non reconnue par la 

communauté internationale. Nous savons que dans l'application de la Convention, 

c'est la situation l'actuelle et matérielle qui constitue l 'élément décisif. La Commission 

et la Cour ont affirmé plus d'une fois que la notion de «juridiction» au sens de l'article 1 

de la Convention couvre tant la «juridiction de fait» que celle de «droi t» . Dans le 

terri toire septentrional de l'île, il n'y a ni «vide «jur idique ni «vide » de fait : il y a une 

société politiquement organisée, peu importe le nom et la qualification qu'on lui 

a t t r ibue, avec son propre ordre juridique et son autori té é ta t ique. Qui nierait 

aujourd'hui l'existence de Taïwan? Ainsi, dans son rapport Chrysostomos et 

Papachrysostomou, la Commission a examiné le droit en vigueur à Chypre-Nord en tant 

que tel et non pas le droit turc pour se prononcer sur la régulari té de la détent ion des 

requérants (paragraphes 148, 149 et 174dudit rapport) .» 

3 1 . J e ne p e n s e pas q u e les faits su r l e sque l s la C o u r s 'est fondée 

jus t i f ient de conc lu re q u e t o u t e v io la t ion , que l s q u ' e n so ien t la n a t u r e e t 

l ' a u t e u r , est a u t o m a t i q u e m e n t i m p u t a b l e à l 'E ta t d é f e n d e u r . T o u t doi t 

d é p e n d r e de la s i t u a t i o n fac tuel le te l le qu ' e l l e a évolué e n t r e 1963 et 

a u j o u r d ' h u i et d e s c i r c o n s t a n c e s r é g n a n t à l ' époque où c h a c u n e d e s 

v io la t ions a l l éguées a é t é c o m m i s e . Avec b e a u c o u p de r e spec t p o u r ceux 

qu i ne sont pas d e m o n avis , j ' e s t i m e , à la l u m i è r e des é v é n e m e n t s qu i se 

sont p r o d u i t s (et qui n ' o n t d ' é q u i v a l e n t nul le p a r t a i l l eu r s ) , qu ' i l es t 

e s sen t i e l d e p r e n d r e en c o m p t e le rôle des t r o u p e s à l ' époque des faits 

ainsi q u e l eu r c o m p o r t e m e n t . 
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32. J e p réc i se q u e je ne suis pas i m p r e s s i o n n é p a r la t h è s e se lon 

l aque l l e si la T u r q u i e n ' é t a i t p a s t e n u e p o u r r e s p o n s a b l e des v io la t ions 

p r é t e n d u m e n t c o m m i s e s d a n s le K a r p a s , a u c u n a u t r e E t a t ne p o u r r a i t 

l ' ê t r e , ce qu i a u r a i t c o m m e c o n s é q u e n c e q u e le s y s t è m e d e la C o n v e n t i o n 

s e r a i t pr ivé d'effet d a n s c e t t e r ég ion . J e ne p e n s e pas q u e ce g e n r e d e 

c o n s i d é r a t i o n doive in f luencer la C o u r . 

33 . J e ne suis p a s conva incu qu ' i l ait é t é é t ab l i avec le d e g r é d e 

c e r t i t u d e n é c e s s a i r e q u e l ' une q u e l c o n q u e des v io la t ions a l l éguées à 

l ' éga rd des C h y p r i o t e s g recs v ivan t d a n s la r ég ion d u K a r p a s , au nord de 

C h y p r e , soit i m p u t a b l e à la T u r q u i e . 

34. E n ce qu i c o n c e r n e les t r i b u n a u x mi l i t a i r e s , p o u r les r a i sons q u e j e 

m e suis efforcé de d o n n e r , j e ne s a u r a i s a d m e t t r e q u e la T u r q u i e pu isse 

ê t r e t e n u e p o u r r e s p o n s a b l e ( aux fins d e l ' a r t ic le 6) de l ' une q u e l c o n q u e 

des l a c u n e s d u d é c r e t su r les zones mi l i t a i r e s i n t e r d i t e s p r o m u l g u é p a r la 

« R T C N » . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E M A R C U S - H E L M O N S 

En ce qui c o n c e r n e la p l u p a r t des déc is ions d a n s c e t t e affaire, je p a r t a g e 

l 'opinion de la m a j o r i t é des juges de la C o u r . T e l n ' e s t pas le cas c e p e n d a n t 

p o u r c e r t a i n s a s p e c t s de cet a r r ê t . C 'es t p o u r q u o i j e t i ens à f o r m u l e r les 

r e m a r q u e s s u i v a n t e s . 

Le p r o b l è m e essen t i e l r é s ide , à m o n avis, d a n s l ' i n t e r p r é t a t i o n de 

l ' a r t ic le 35 d e la C o n v e n t i o n ( l ' anc ien a r t i c l e 26) et d a n s la q u e s t i o n d e 

savoir si les « j u r i d i c t i o n s » é t ab l i e s p a r la « R T C N » d a n s le n o r d de 

C h y p r e p e u v e n t ê t r e c o n s i d é r é e s c o m m e des r e c o u r s i n t e r n e s d o n t 

l ' é p u i s e m e n t p r é a l a b l e est r e q u i s , p o u r a u t a n t q u e ces r ecou r s s ' avè ren t 

efficaces d a n s c h a q u e cas d ' e spèce . U n e m a j o r i t é de j u g e s a r é p o n d u 

a f f i r m a t i v e m e n t à c e t t e q u e s t i o n , en se r é f é r a n t n o t a m m e n t à la C o u r 

i n t e r n a t i o n a l e de j u s t i c e (CIJ) d a n s son avis c o n s u l t a t i f sur les 

c o n s é q u e n c e s j u r i d i q u e s p o u r les E t a t s de la p r é s e n c e c o n t i n u e de 

l 'Afr ique du Sud en N a m i b i e (CIJ, Recuei l 1971, vol. 16, p . 56, § 125). 

J ' e s t i m e qu ' i l y a là u n e e r r e u r d ' i n t e r p r é t a t i o n d a n s le chef de la 

m a j o r i t é des j u g e s d e la C o u r e t la m é c o n n a i s s a n c e d ' u n e g rave q u e s t i o n 

de p r inc ipes . 

L'avis consultatif sur la Namibie 

1. C i t é p a r la C o m m i s s i o n e t r ep r i s p a r la C o u r , le p a r a g r a p h e 125 de 

l 'avis consu l t a t i f r e c o n n a î t des effets l imi té s à c e r t a i n s ac t e s posés p a r des 

a u t o r i t é s i l légales , c o m m e des d é c l a r a t i o n s d e n a i s s a n c e , de m a r i a g e ou de 

décès , afin d e ne pas g r a v e m e n t p e r t u r b e r la vie en soc ié té des p o p u l a t i o n s 

locales . N é a n m o i n s , ce p a r a g r a p h e 125, il convien t d ' a b o r d de le r e p l a c e r 

d a n s son c o n t e x t e . En effet, d a n s les p a r a g r a p h e s 117 à 124, la CIJ ne cesse 

de r a p p e l e r à tous les E t a t s le c a r a c t è r e i l légal de la p r é s e n c e de l 'Afr ique 

d u Sud en N a m i b i e et le d a n g e r d e t i r e r des c o n s é q u e n c e s de c e t t e 

p r é s e n c e . E n conc lus ion , p o u r n e t t e m e n t a t t é n u e r et l im i t e r les p ropos 

t e n u s d a n s le p a r a g r a p h e 125, la CIJ énonce c l a i r e m e n t d a n s le 

p a r a g r a p h e 126: «(.. .) la d é c l a r a t i o n de l ' i l légal i té de la p r é s e n c e sud-

afr ica ine en N a m i b i e [est] o p p o s a b l e à t ous les E t a t s en ce sens qu ' e l l e 

[ r end ] i l légale erga omnes u n e s i t ua t i on qu i se p r o l o n g e en v io la t ion du 

dro i t i n t e r n a t i o n a l ; en p a r t i c u l i e r aucun Etat qui établit avec l'Afrique du 

Sud des relations concernant la Namibie ne peut escompter que l'Organisation des 

Nations unies ou ses membres reconnaîtront la validité ou les effets de ces relations ou 

les conséquences qui en découlent » ( i t a l ique a jou té p a r m o i ) . 

Si la CIJ a d m e t la va l id i té de c e r t a i n s ac t e s i l l égaux d u g o u v e r n e m e n t 

sud-af r ica in , c o m m e l ' inscr ip t ion des n a i s s a n c e s , m a r i a g e s ou décès à 

l ' é t a t civil, c 'est u n i q u e m e n t p a r c e q u ' « o n ne p o u r r a i t [en] m é c o n n a î t r e 
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les effets q u ' a u d é t r i m e n t des h a b i t a n t s du t e r r i t o i r e » . Il s 'agi t donc , d a n s 

le chef de la C o u r i n t e r n a t i o n a l e , d ' u n e m e s u r e favorable a u x h a b i t a n t s du 

t e r r i t o i r e et d ' u n souci de ne pas a g g r a v e r la s i t u a t i o n p o u r ces h a b i t a n t s . 

A contrario, j a m a i s la CIJ n ' a u r a i t eu l ' idée de r e c o n n a î t r e u n e q u e l c o n q u e 

va l id i té à un ac t e illégal en v e r t u du dro i t i n t e r n a t i o n a l , si cet a c t e doi t 

e n t r a î n e r un d é s a v a n t a g e p o u r les h a b i t a n t s du t e r r i t o i r e . 

P o u r la CIJ , ce p a r a g r a p h e 125 est b ien u n e excep t ion et non poin t la 

r èg le ! 

O r , en a p p l i q u a n t pa r ana log i e le r a i s o n n e m e n t d e la CIJ à l ' a r t ic le 35 

d e la C o n v e n t i o n (anc ien a r t i c l e 26) , on se r e n d c o u p a b l e d ' u n c o n t r e - s e n s . 

En effet, ob l iger les h a b i t a n t s de C h y p r e à é p u i s e r les r e c o u r s i n t e r n e s d e 

la « R T C N » a v a n t d e sais i r la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , 

a lors q u e l 'on sai t p a r a i l l eu r s q u e ces r ecou r s sont ineff icaces, c 'es t 

é v i d e m m e n t i m p o s e r un obs t ac l e s u p p l é m e n t a i r e à ces h a b i t a n t s d a n s 

l eu r dés i r l é g i t i m e d ' o b t e n i r la ce s sa t ion d e la v io la t ion d ' u n d ro i t 

f o n d a m e n t a l en se p r é s e n t a n t à S t r a s b o u r g . 

2. Se r é f é r e r à l 'avis c o n s u l t a t i f su r la N a m i b i e p o u r i n t e r p r é t e r 

l ' anc ien a r t ic le 26 d e la C o n v e n t i o n m a n q u e d e ju s t i f i ca t ion , p a r a i l l eu r s . 

E n effet, cet avis ne se p r o n o n c e en a u c u n e façon ni s u r u n e q u e s t i o n 

d ' é p u i s e m e n t des r ecou r s i n t e r n e s , ni su r la va l id i té d e s j u r i d i c t i o n s 

é t ab l i e s p a r u n g o u v e r n e m e n t i l légal . Il se c o n t e n t e , d a n s u n e s i t u a t i o n 

d ' a b s o l u e i l légal i té , d ' é t a b l i r u n e m e s u r e c o n s e r v a t o i r e p o u r les h a b i t a n t s 

d a n s la s t r i c te m e s u r e où ce la s ' avère n é c e s s a i r e . 

3. La s i t u a t i o n de la N a m i b i e et celle du nord de C h y p r e sont 

e n t i è r e m e n t d i f f é ren tes . Les a u t o r i t é s e x e r ç a n t le pouvoir sur le 

t e r r i t o i r e du S u d - O u e s t af r ica in é t a i e n t i n i t i a l e m e n t léga les en v e r t u 

d ' u n s t a t u t d e m a n d a t oc t royé à l 'Afrique du Sud p a r la S D N , pu i s 

modif ié en r é g i m e de « t u t e l l e » pa r l ' O N U . C e s a u t o r i t é s ne sont 

d e v e n u e s i l légales q u e p a r la su i t e , lors d e la p r o c l a m a t i o n de 

l ' i n d é p e n d a n c e de la N a m i b i e . D a n s le cas d u nord d e C h y p r e , il y ava i t , 

avan t l ' invasion t u r q u e de 1974, des j u r i d i c t i o n s é t ab l i e s se lon la loi. C ' e s t 

s e u l e m e n t à la su i t e de c e t t e invas ion q u e de nouve l les j u r i d i c t i o n s 

é v i d e m m e n t i l légales on t é t é é t ab l i e s . 

4. D ' a i l l e u r s , d a n s l ' a r r ê t Loizidou c. Turquie (fond) du 18 d é c e m b r e 

1996, Recueil des arrêts et décisions 1996-VI, la C o u r e u r o p é e n n e des D r o i t s 

d e l ' H o m m e ne s 'est pas r é f é r é e à l 'avis sur la N a m i b i e d a n s la 

p e r s p e c t i v e de l ' é p u i s e m e n t des r e c o u r s i n t e r n e s selon l ' anc ien a r t i c le 26 

d e la C o n v e n t i o n . La C o u r s 'est u n i q u e m e n t r é f é rée à cet avis en t a n t q u e 

poss ib i l i té g é n é r a l e de r e c o n n a î t r e u n e c e r t a i n e va l id i té à des o p é r a t i o n s 

a f fec tan t des ind iv idus d a n s un r é g i m e de facto. 

5. E n se r é f é r a n t à l'avis su r la N a m i b i e d a n s la pe r spec t i ve de l ' anc ien 

a r t i c l e 26 de la C o n v e n t i o n , on d o n n e r a i t u n e i n t e r p r é t a t i o n ex tens ive et 

d é n u é e de f o n d e m e n t à cet avis, i n t e r p r é t a t i o n qu i n ' a j a m a i s é té vou lue 

p a r la CIJ . E n effet, c e t t e i n t e r p r é t a t i o n ex tens ive a u r a i t c o m m e 
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c o n s é q u e n c e de d é c i d e r a) q u e la C o u r e u r o p é e n n e des D r o i t s de l ' H o m m e 

ne p o u r r a i t pas m é c o n n a î t r e les j u r i d i c t i o n s é t ab l i e s p a r la « R T C N » , 

b) qu ' i l es t d a n s l ' i n t é r ê t d e tous les h a b i t a n t s d u n o r d de C h y p r e , y 

c o m p r i s les C h y p r i o t e s g recs , de r e c h e r c h e r la p r o t e c t i o n d e ces 

j u r i d i c t i o n s , c) q u e si la « R T C N » n ' ava i t pas é tab l i ces j u r i d i c t i o n s , elle 

a u r a i t violé la C o n v e n t i o n e u r o p é e n n e , et d) q u ' e n c o n s é q u e n c e les 

h a b i t a n t s de la « R T C N » ava i en t l 'ob l iga t ion d ' é p u i s e r les r e cou r s offer ts 

p a r ces j u r i d i c t i o n s . 

6. Les p a r a g r a p h e s 95 et 96 de l ' a r r ê t m e p a r a i s s e n t i n o p p o r t u n s . En 

effet, d a n s l 'avis s u r la N a m i b i e , la CIJ a é t é c la i re et v o l o n t a i r e m e n t 

s u c c i n c t e ; il ne p a r a î t p a s néces sa i r e « d ' a j o u t e r » a u t e x t e de la ma jo r i t é 

de la CIJ en r e c o u r a n t a u x op in ions ind iv idue l les e x p r i m é e s pa r c e r t a i n s 

j u g e s et a u x a r g u m e n t s avancés au c o u r s des p la ido i r ies , s u r t o u t p o u r 

d o n n e r au p a r a g r a p h e 125 de l 'avis u n e p o r t é e p lus l a rge q u e celle vou lue 

p a r la m a j o r i t é des j u g e s de la CIJ . 

7. Enfin le p a r a g r a p h e 97 de l ' a r r ê t m e s e m b l e t o m b e r d a n s des 

conc lus ions hâ t ives et e r r o n é e s en e s t i m a n t qu ' i l s 'agi t d ' u n e op in ion 

g é n é r a l i s é e en c e t t e m a t i è r e . P o u r s 'en conva inc re , il suffit d e j e t e r u n 

r e g a r d n o t a m m e n t su r la j u r i s p r u d e n c e de la C o u r s u p r ê m e des E t a t s -

U n i s lorsqu ' i l s 'agi t d ' a p p r é c i e r la va l id i té des ac t e s accompl i s p a r les 

a u t o r i t é s con fédé rée s du Sud , p e n d a n t la g u e r r e de Sécess ion . O r , il 

conv ien t d e sou l igne r q u e ces a u t o r i t é s du Sud é t a i e n t légales j u s q u ' a u 

m o m e n t de l eu r sécess ion (on se t r ouve donc d a n s u n e s i t u a t i o n t o u t e 

d i f fé ren te de celle où des j u r i d i c t i o n s son t i l l é g a l e m e n t é t ab l i e s a p r è s 

u n e invas ion mi l i t a i r e p a r u n E t a t vo is in) . Au l e n d e m a i n de c e t t e g u e r r e , 

d a n s les affaires Texas v. White, 74 U . S . 2 2 7 ; 7 Wal l . 700 ( 1 8 6 8 ) ; Horn 

v. Lockhart, 21 L.ed. 6 5 8 ; 17 Wal l . 570 (1873) , et Williams v. Bruffy, 96 U . S . 

178 (1878) , la C o u r s u p r ê m e a r e c o n n u , d a n s des l imi t e s t r è s s t r i c t e s , u n e 

c e r t a i n e va l id i t é a u x ac t e s a d m i n i s t r a t i f s et aux j u g e m e n t s des i n s t a n c e s 

c o n f é d é r é e s , p o u r a u t a n t q u e l eu r bu t et l eu r e x é c u t i o n ne so ien t pas en 

oppos i t ion avec l ' a u t o r i t é du g o u v e r n e m e n t n a t i o n a l et p o u r a u t a n t qu ' i l s 

ne p o r t e n t pas a t t e i n t e a u x d r o i t s c o n s t i t u t i o n n e l s des c i toyens . C e s effets 

l imi té s acco rdés r é t r o a c t i v e m e n t é t a i e n t s t r i c t e m e n t r é se rvés à des ac t e s 

usue l s , néces sa i r e s p o u r le bon f o n c t i o n n e m e n t de la vie en soc ié té . D a n s 

u n cas p lus r é c e n t , Adams v. Adams, Weekly Law Reports 1970, vol. 3 , p . 934, la 

High Court ang l a i s e a refusé c a t é g o r i q u e m e n t de r e c o n n a î t r e le m o i n d r e 

effet aux ac t e s pr is p a r le g o u v e r n e m e n t sécess ionn i s t e en cause ( l ' anc ien 

g o u v e r n e m e n t r h o d é s i e n , à la su i te de. l ' adop t ion d ' u n e d é c l a r a t i o n 

d ' i n d é p e n d a n c e u n i l a t é r a l e ) . 

La Convention européenne des Droits de l'Homme 

1. J e t i ens à r a p p e l e r q u e n o u s s o m m e s ici d a n s u n e s i t ua t i on spéc ia le . 

L a C o n v e n t i o n est u n e lex specialis qu i ex ige le r e spec t de sa spécif ici té e t 
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qu i ne p e u t t o l é r e r des r a i s o n n e m e n t s p a r ana log i e q u e p o u r a u t a n t q u e 

l 'on se t rouve d a n s u n e s i t u a t i o n r i g o u r e u s e m e n t s e m b l a b l e (ce qu i n ' e s t 

é v i d e m m e n t pas le cas p o u r l 'avis c o n s u l t a t i f s u r la N a m i b i e ) . 

2. Q u a n d on ana lyse les t r a v a u x p r é p a r a t o i r e s de la C o n v e n t i o n 

e u r o p é e n n e (Doc. Conse i l de l 'Eu rope , conf iden t ie l H (61) 4) , on 

r e m a r q u e q u e , si l ' idée de l ' é p u i s e m e n t des r e c o u r s i n t e r n e s fut 

n a t u r e l l e m e n t ex igée p r é a l a b l e m e n t à l 'envoi des r e q u ê t e s à S t r a s b o u r g , 

c e t t e cond i t i on fut r a p i d e m e n t c o m p l é t é e et n u a n c é e p a r le p r inc ipe « t e l 

qu ' i l es t e n t e n d u en dro i t i n t e r n a t i o n a l g é n é r a l e m e n t r e c o n n u » (ibidem, 

n o t a m m e n t p . 462 et s u r t o u t p . 497) . C e t t e f o r m u l a t i o n est d e v e n u e en 

déf in i t ive « t e l qu ' i l est e n t e n d u selon les p r inc ipes d e d ro i t i n t e r n a t i o n a l 

g é n é r a l e m e n t r e c o n n u s » . 

P o u r q u o i c e t t e cond i t i on d ' é p u i s e m e n t des r ecou r s i n t e r n e s et s u r t o u t 

c e t t e r é f é r e n c e aux p r inc ipes de dro i t i n t e r n a t i o n a l g é n é r a l e m e n t 

r e c o n n u s ? S'il est n a t u r e l qu ' i l faut d o n n e r d ' a b o r d la poss ibi l i té a u x 

ju r id ic t ions i n t e r n e s de faire cesse r la v io la t ion d ' u n d ro i t f o n d a m e n t a l , 

là où c e t t e poss ib i l i té ex is te avec efficacité, il est t ou t auss i év iden t q u e 

les a u t e u r s de la C o n v e n t i o n n ' o n t pas vou lu t o m b e r d a n s un f o r m a l i s m e 

excess i f et su sc i t e r des obs t ac l e s s u p p l é m e n t a i r e s p o u r les r e q u é r a n t s 

s o u h a i t a n t se p r é s e n t e r à S t r a s b o u r g . C e s a u t e u r s se vou la i en t 

r a t i o n n e l s , m a i s s u r t o u t efficaces et d é s i r e u x d'offrir un r e c o u r s r a p i d e à 

S t r a s b o u r g q u a n d a u c u n e a u t r e so lu t ion p r a t i q u e n ' e s t r éa l i s ab l e . L e u r 

souci d 'eff icaci té et d ' é q u i t é s 'es t t rouvé renforcé p a r le fait qu ' i l ex i s t e 

p r é c i s é m e n t en d ro i t i n t e r n a t i o n a l des p r inc ipes g é n é r a l e m e n t r e c o n n u s 

e n c e t t e m a t i è r e . 

3. L a C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e a d ' a i l l eu r s p rocédé à 

p lu s i eu r s r ep r i ses à une i n t e r p r é t a t i o n de l 'ancien a r t i c le 26 d e la 

C o n v e n t i o n , i n t e r p r é t a t i o n qu i est con fo rme à ces p r inc ipes g é n é r a l e m e n t 

r e c o n n u s en d ro i t i n t e r n a t i o n a l : p a r e x e m p l e d a n s les a r r ê t s Open Door et 

Dublin Well Woman c. Irlande, 29 oc tob re 1992, sér ie A n" 246-A, p. 23 , §§ 48 

e t 50, ou encore Akdivar et autres c. Turquie, 16 s e p t e m b r e 1996, Recueil 

1996-IV, p. 1212, § 72. 

Le droit international public 

Q u e l s sont les p r inc ipes de d ro i t i n t e r n a t i o n a l g é n é r a l e m e n t r e c o n n u s 

en c e t t e m a t i è r e ? 

La d o c t r i n e est u n a n i m e à ce suje t . 

L ' é p u i s e m e n t des r ecou r s i n t e r n e s ne doi t j a m a i s d e v e n i r un obs t ac l e 

t h é o r i q u e à u n e so lu t ion i n t e r n a t i o n a l e ( p r o t e c t i o n d i p l o m a t i q u e ou 

i n s t a n c e i n t e r n a t i o n a l e ) . Le d ro i t i n t e r n a t i o n a l p réc i se b ien q u e , si 

l ' é p u i s e m e n t d e s r e c o u r s i n t e r n e s est la r èg le n o r m a l e a v a n t u n e so lu t ion 

i n t e r n a t i o n a l e , c e t t e cond i t i on ne doi t j a m a i s ê t r e r e s p e c t é e si ces r e c o u r s 

i n t e r n e s sont fa l lac ieux, ineff icaces, t h é o r i q u e s , i n e x i s t a n t s ou tou t 
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s i m p l e m e n t s'il ex i s t e u n e j u r i s p r u d e n c e c o n s t a n t e r e n d a n t le r e cou r s 

i n t e r n e inu t i l e . 

1. Ch . R o u s s e a u , Droit international public, Si rey, Pa r i s , 1953, 

pp . 366-367. 

2. U .P . O ' C o n n e l l , International Law, S t evens , L o n d o n , 1965, vol. II, 

pp . 1143-1144. 

3 . M . S o r c n s c n éd., Manual of Public International Law, M a c m i l l a n , 

London , 1968, pp . 588-590. 

4. N . Q u o c D i n h , Droit international public, L G D J , P a r i s , 1975, p . 644 . 

5. G. S c h w a r / . e n b e r g e r a n d E. Brown, A Manual oj International Law, 

6 t h ed. , Profess iona l Books L i m i t e d , O x o n , 1976, p . 144: "If a S t a t e lacks 

effective local r e m e d i e s , th is a m o u n t s to a b r e a c h of t he m i n i m u m 

s t a n d a r d . This omission itself constitutes an international tort and, in good faith, 

precludes the tortfeasorfrom invoking the local remedies rule." ( i t a l ique a jou té p a r 

moi) 

6. O . S c h a c h t c r , International Law in Theory and Practice, M . Nijhoff 

P u b l i s h e r s , D o r d r e c h t , 1991, p . 213 : " O f cour se t h e r e q u i r e m e n t [of 

e x h a u s t i o n of local r e m e d i e s ] c a n n o t be i m p o s e d w h e r e d o m e s t i c 

r e m e d i e s a r c man i fes t ly ineffective or w h e r e they do not exis t . . . " "Bu t it 

is not neces sa ry to r e so r t to local c o u r t s 'if t he resu l t m u s t be a r e p e t i t i o n 

of a dec is ion a l r e a d y g iven ' . An i m p o r t a n t e x c e p t i o n in today ' s wor ld is 

t h a t t h e necess i ty to r e so r t to local c o u r t s docs not app ly if the c o u r t s a r e 

c o m p l e t e l y subse rv i en t to t he g o v e r n m e n t . " 

7. E . J . d e A r é c h a g a a n d A. T a n z i , " I n t e r n a t i o n a l S t a t e Respons ib i l i ty" , 

in M. Bedjaoui ed. , International Law: Achievements and Prospects, U n e s c o , 

Pa r i s , 1991, p . 375: "But even if t h e r e a r c r e m e d i e s ex i s t ing a n d 

ava i lab le , t he ru le does not apply if t h e s e r e m e d i e s a r e 'obviously fu t i le ' 

or 'man i f e s t ly ineffect ive ' . " 

8. J . M . A r b o u r , Droit international public, 2'' éd i t ion , Yvon Bla ise , 

Q u é b e c , 1992, pp . 301-302. 

9. J . C o m b a c a u et S. Sur , Droit international public, 4'' éd i t ion , 

M o n t c h r e s t i e n , 1999, p . 5 4 7 : l ' é p u i s e m e n t des voies de r e c o u r s i n t e r n e s 

« n e j o u e pas non p lus q u a n d le r e c o u r s est « m a n i f e s t e m e n t i n u t i l e » 

c ' es t -à -d i re q u a n d l ' o rgane sa is i ssable n ' a pas e f fec t ivement le pouvoi r de 

r é p a r e r le d o m m a g e s u b i ; auss i q u a n d u n e p r a t i q u e j u d i c i a i r e (...) exc lu t 

tou t succès au fond pa r ce q u e les t r i b u n a u x s ' e s t i m e n t liés p a r les 

«déc i s ions de l ' exécut i f» ou q u a n d u n e j u r i s p r u d e n c e c o n s t a n t e 

d é c o u r a g e le r e c o u r s » . 

10. A p r è s avoir d é c l a r é q u e les j u r i d i c t i o n s du nord de C h y p r e sont des 

r ecou r s i n t e r n e s d a n s le sens de l ' anc ien a r t i c le 26 d e la C o n v e n t i o n , le 

p a r a g r a p h e 98 de l ' a r r ê t p réc i se q u e la q u e s t i o n de l eu r efficacité doi t 

ê t r e a p p r é c i é e d a n s c h a q u e cas d ' e s p è c e . Et pu i s , lors d e l ' ana lyse de 

c h a q u e cas d ' e s p è c e , l ' a r r ê t c o n s t a t e d ' u n e m a n i è r e ou d ' u n e a u t r e q u e le 

r ecour s i n t e r n e n ' ex i s t a i t po in t ou s ' avéra i t inefficace. 
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O n p o u r r a i t d o n c e s t i m e r q u e le r é s u l t a t es t i d e n t i q u e à ce qu ' i l a u r a i t 

é t é si l 'on ava i t i n t e r p r é t é r i g o u r e u s e m e n t l ' anc ien a r t i c le 26 selon « les 

p r inc ipes de d ro i t i n t e r n a t i o n a l g é n é r a l e m e n t r e c o n n u s » . J ' e s t i m e 

c e p e n d a n t q u e , m a l g r é ce r é s u l t a t i d e n t i q u e , la C o u r devai t faire 

l ' é conomie d ' u n r a i s o n n e m e n t h a s a r d e u x , c o m m e il r é s u l t e de tous les 

a r g u m e n t s c i -dessus . D ' a u t a n t plus q u ' e n a g i s s a n t d e la so r t e la C o u r 

e u r o p é e n n e d e s D r o i t s de l ' H o m m e s ' avance d a n g e r e u s e m e n t d a n s u n e 

a p p r é c i a t i o n de la va l id i té des a c t e s accompl i s p a r u n g o u v e r n e m e n t de 

fait a lors q u e se m u l t i p l i e n t des m o u v e m e n t s a u t o n o m i s t e s , voire 

s éces s ionn i s t e s , a u se in de c e r t a i n s E t a t s m e m b r e s du Conse i l de l ' E u r o p e . 

Au sujet du paragraphe 101 de l'arrêt 

C e p a r a g r a p h e qu i croi t voir u n e c o n t r a d i c t i o n m e p a r a î t p a r t i 

c u l i è r e m e n t i n o p p o r t u n , voire f â c h e u x : il d o n n e l ' impres s ion q u e la C o u r 

ne pe rço i t pas la d i f férence e n t r e les d e u x v io la t ions q u e C h y p r e r e p r o c h e 

à la T u r q u i e . C a r il s 'agi t en effet d e d e u x cas b ien d i f fé ren t s , m ê m e s'il y a 

u n seu l é v é n e m e n t à l 'or ig ine des d e u x v io la t ions . 

Le d ro i t p é n a l d e tous les pays d é m o c r a t i q u e s conna î t des s i t u a t i o n s 

i d e n t i q u e s où u n e seu le in f rac t ion peu t e n t r a î n e r p lu s i eu r s c o n s é q u e n c e s 

d o n t c h a c u n e p r i se i s o l é m e n t est c o n d a m n a b l e . E n e n v a h i s s a n t C h y p r e e t 

en c r é a n t des j u r i d i c t i o n s i l légales , la T u r q u i e a é v i d e m m e n t violé 

l ' a r t ic le 6 de la C o n v e n t i o n e u r o p é e n n e . C ' e s t p o u r q u o i , il n 'y a pas lieu 

d ' é p u i s e r ces r e c o u r s i n t e r n e s là, avan t de p r é s e n t e r u n e r e q u ê t e à 

S t r a s b o u r g . J e ne vois là a u c u n e c o n t r a d i c t i o n ! 

C e qu i a u r a i t é t é u n e c o n t r a d i c t i o n de la p a r t du g o u v e r n e m e n t 

d e m a n d e u r , c 'es t p r é c i s é m e n t l ' inverse , c ' e s t -à -d i re , d ' u n e p a r t , 

r e p r o c h e r à l 'E ta t d é f e n d e u r d ' ê t r e à l 'o r ig ine d e n o m b r e u s e s v io la t ions 

d e s d ro i t s de l ' h o m m e p a r son o c c u p a t i o n i l légale du nord de C h y p r e et 

d ' avo i r n o t a m m e n t é tab l i un r é g i m e illégal d a n s c e t t e p a r t i e d u pays , e t , 

d ' a u t r e p a r t , a d m e t t r e q u e les t r i b u n a u x i l l égaux é tab l i s p a r la force 

m i l i t a i r e d a n s c e t t e p a r t i e de C h y p r e p e u v e n t a p p o r t e r u n e so lu t ion 

j u r i d i q u e m e n t va lab le aux v io la t ions r e p r o c h é e s . 

C e r a i s o n n e m e n t m e p a r a î t c a r t é s i e n . 

P a r a i l l eu r s , c e t t e p r é t e n d u e « c o n t r a d i c t i o n » est d ' a u t a n t plus e r r o n é e 

qu ' i l convient de se r a p p e l e r q u e la T u r q u i e a tou jours fait valoir q u e la 

« R T C N » est u n e e n t i t é d i f f é ren te et q u e les t r i b u n a u x d e la « R T C N » 

n ' a p p a r t i e n n e n t pas a u x j u r i d i c t i o n s t u r q u e s . Dès lors , p a r un s imple 

r a i s o n n e m e n t ad hominem, c o m m e n t p o u r r a i t - o n concevoi r q u e les 

j u r i d i c t i o n s de la « R T C N » p u i s s e n t servi r de r ecou r s effectif p o u r faire 

ce s se r d e s v io la t ions r e p r o c h é e s à la T u r q u i e ? 

Il n 'y a d o n c a u c u n e c o n t r a d i c t i o n de la p a r t du g o u v e r n e m e n t 

d e m a n d e u r d a n s ce cas- là . 
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C ' e s t p o u r q u o i , j ' e s t i m e p e r s o n n e l l e m e n t mutatis mutandis q u e des 

ju r id ic t ions é t ab l i e s i l l é g a l e m e n t d a n s le n o r d de C h y p r e ne r é p o n d e n t 

pas a u x cond i t i ons de l 'a r t ic le 6 d e la C o n v e n t i o n , qu i ex ige n o t a m m e n t 

«(. . .) un t r i b u n a l (...) é t ab l i p a r la loi ( . . .)». Et , p o u r i d e n t i t é de motif, j e 

suis d 'avis qu ' i l n ' ex i s t e po in t d a n s le n o r d d e C h y p r e de « r e c o u r s effectif 

d e v a n t u n e i n s t a n c e n a t i o n a l e » , selon les ex igences de l ' a r t ic le 13 d e la 

C o n v e n t i o n (voir n o t a m m e n t les p a r a g r a p h e s 324, p r e m i e r a l inéa , et 383) . 

Paragraphe 221 de l'arrêt 

D a n s ce p a r a g r a p h e , la C o u r e s t i m e qu ' i l n 'y a a u c u n e v io la t ion de 

l 'a r t ic le 2 d e la C o n v e n t i o n en r a i son du refus des a u t o r i t é s de la 

« R T C N » d e p e r m e t t r e a u x C h y p r i o t e s g recs et m a r o n i t e s vivant d a n s le 

nord de C h y p r e d ' a c c é d e r aux soins m é d i c a u x d a n s u n e a u t r e p a r t i e de 

l 'île. 

J e suis d 'avis q u ' à u n e é p o q u e où la l i be r t é de c i r cu l a t i on est c o n s i d é r é e 

c o m m e essen t i e l l e , s u r t o u t q u a n d il s 'agit d ' o b t e n i r les m e i l l e u r s soins , 

re fuser c e t t e l ibe r té est , d a n s le chef de l 'E ta t , un m a n q u e m e n t g r a v e à 

ses ob l iga t ions vis-à-vis d e p e r s o n n e s r e l e v a n t de sa j u r i d i c t i o n . J e 

cons idè re q u e ce la p e u t s ' app réc i e r c o m m e u n e v io la t ion d e l 'a r t ic le 2 de 

la C o n v e n t i o n se lon leque l l 'E ta t s ' engage à p r o t é g e r , p a r la loi, le d ro i t de 

t o u t e p e r s o n n e à la vie. 

N o u s vivons à u n e é p o q u e d e r a p i d e évolu t ion sc ien t i f ique e t , d ' u n pays 

à l ' a u t r e ou d a n s un m ê m e pays , de g r a n d e s d i f férences e n t r e 

é t a b l i s s e m e n t s p e u v e n t e x i s t e r en m a t i è r e de t r a i t e m e n t m é d i c a l . Si un 

E t a t e m p ê c h e p a r la force u n e p e r s o n n e d ' a l l e r vers l ' é t a b l i s s e m e n t où 

elle e s t i m e avoir les m e i l l e u r e s c h a n c e s d e g u é r i r , cet ac te m e p a r a î t 

h a u t e m e n t c o n d a m n a b l e . 

P a r a i l l eurs , j e r e g r e t t e q u e la C o u r e u r o p é e n n e des D r o i t s d e l ' H o m m e 

n 'a i t pas saisi c e t t e occasion p o u r d o n n e r à l ' a r t ic le 2 u n e i n t e r p r é t a t i o n 

t é l éo log ique , c o m m e elle le fit n a g u è r e p o u r d ' a u t r e s a r t i c l es ( n o t a m m e n t 

d a n s l 'affaire Golder c. Royaume-Uni, a r r ê t d u 21 février 1975, sér ie A n" 18, 

ou d a n s l 'affaire Young, James et Webster c. Royaume-Uni, a r r ê t du 13 a o û t 

1981, sér ie A n" 44 ) . 

E n effet, avec la r a p i d e évo lu t ion des t e c h n i q u e s b ioméd ica l e s , de 

n o u v e a u x d a n g e r s p e u v e n t n a î t r e p o u r la d i g n i t é h u m a i n e . La 

C o n v e n t i o n su r les d ro i t s de l ' h o m m e et la b i o m é d e c i n e , s ignée à O v i e d o 

en 1997, a p o u r bu t d e t e n i r c o m p t e de c e r t a i n s de ces d a n g e r s . M a i s 

s e u l e m e n t q u e l q u e s E t a t s l 'ont ra t i f iée à ce j o u r . De p lus , c e t t e 

conven t ion n ' a cco rde q u ' u n e c o m p é t e n c e consu l t a t i ve à la C o u r 

e u r o p é e n n e des Dro i t s de l ' H o m m e . P o u r t e n i r c o m p t e de c e t t e 

« q u a t r i è m e g é n é r a t i o n de d ro i t s de l ' h o m m e » , c ' e s t -à -d i re p o u r p r o t é g e r 

la d i g n i t é h u m a i n e c o n t r e d ' é v e n t u e l s a b u s d u d é v e l o p p e m e n t 

sc ien t i f ique , la C o u r p o u r r a i t r a p p e l e r q u e , p a r l ' a r t ic le 2 de la 
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C o n v e n t i o n e u r o p é e n n e des D r o i t s de l ' H o m m e , les E t a t s se sont e n g a g é s 

à p r o t é g e r p a r la loi le d ro i t d e t o u t e p e r s o n n e à la vie. 

Le d ro i t à la vie p e u t é v i d e m m e n t s ' i n t e r p r é t e r de bien des m a n i è r e s , 

m a i s il eng lobe c e r t a i n e m e n t la facul té de r e c h e r c h e r à bénéf ic ie r du 

m e i l l e u r t r a i t e m e n t méd ica l m a t é r i e l l e m e n t d i spon ib le . 

Paragraphe 231 et paragraphes 235 à 240 de Varrêt 

P o u r les mot i fs dé jà l o n g u e m e n t déve loppés c i -dessus , j e ne p a r t a g e pas 

l 'avis e x p r i m é d a n s ces p a r a g r a p h e s re la t i fs a u x a r t i c les 6 et 13. 

O u t r e les a r g u m e n t s dé jà avancés q u a n t a u c a r a c t è r e il légal de ces 

j u r i d i c t i o n s , il m e s e m b l e qu ' i l y a e n c o r e u n mo t i f de bon sens . 

Concevo i r q u e les j u r i d i c t i o n s é t ab l i e s d a n s les t e r r i t o i r e s occupés p a r les 

forces t u r q u e s au nord de C h y p r e p o u r r a i e n t e x e r c e r u n e j u s t i c e 

i n d é p e n d a n t e et i m p a r t i a l e , s u r t o u t enve r s des C h y p r i o t e s g recs e t 

m ê m e à l ' éga rd de C h y p r i o t e s t u r c s d a n s d e s d o m a i n e s m a n i f e s t e m e n t 

c o n t r a i r e s a u x p r inc ipes d é c o u l a n t de l ' occupa t ion mi l i t a i r e t u r q u e , 

re lève de la t h é o r i e p u r e . 

M ê m e si ces j u r i d i c t i o n s p e u v e n t d i r e le d ro i t d ' u n e m a n i è r e object ive 

d a n s des confli ts o p p o s a n t des m e m b r e s de la p o p u l a t i o n \oca\c,jamais ces 

j u r i d i c t i o n s n ' o s e r a i e n t p r e n d r e u n e décis ion i m p a r t i a l e d a n s un p rocès 

r e l a t i f à un é v é n e m e n t t r o u v a n t son o r ig ine d a n s le fait de l ' occupa t ion 

m i l i t a i r e . 

Paragraphe 317 de Varrêt 

J e ne p a r t a g e pas l 'avis d e la m a j o r i t é de la C o u r à ce suje t . En effet, 

se lon u n e j u r i s p r u d e n c e f r é q u e m m e n t é t ab l i e pa r la C o u r , le fait de 

c o m b i n e r l ' a r t ic le 14 de la C o n v e n t i o n avec u n a u t r e a r t i c le a tou jours 

é t é é c a r t é si ce la faisait doub le emplo i avec la c o n s t a t a t i o n de la s i m p l e 

v io la t ion de cet a u t r e a r t i c l e . En r e v a n c h e , si la con jonc t ion de l ' a r t ic le 14 

avec cet a u t r e a r t i c le abou t i s sa i t à u n e v io la t ion s u p p l é m e n t a i r e ou à u n e 

v iola t ion plus g rave de cet a u t r e a r t i c l e , la j u r i s p r u d e n c e de la C o u r a 

tou jours a d m i s qu ' i l y avai t auss i v io la t ion de cet a u t r e a r t i c l e c o m b i n é 

avec l ' a r t ic le 14. 

C ' e s t e x a c t e m e n t la s i t u a t i o n d a n s ce cas-ci. Ne pas p e r m e t t r e la 

p l é n i t u d e de l ' exerc ice de la re l ig ion es t dé j à u n e v io la t ion , ma i s de 

su rc ro î t i m p o s e r des r e s t r i c t i o n s s u p p l é m e n t a i r e s en r a i son p r é c i s é m e n t 

de la re l ig ion , t r a n s f o r m e c e t t e m e s u r e en u n e viola t ion d i s t i n c t e . 

Certains documents produits aux Nations unies 

J e t i e n s à sou l igne r q u e la C o u r et la C o m m i s s i o n on t fait p r e u v e d ' u n e 

g r a n d e p r u d e n c e , q u e d ' a u c u n s p o u r r a i e n t t r o u v e r excess ive , q u a n t a u x 

p r e u v e s a p p o r t é e s p a r le g o u v e r n e m e n t d e m a n d e u r p o u r a p p u y e r ses 

file:///oca/c
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a l l é g a t i o n s : p a r e x e m p l e le r a p p o r t d u S e c r é t a i r e g é n é r a l des N a t i o n s 

un ies (S /1995/1020 , du 10 d é c e m b r e 1995) fait c l a i r e m e n t é t a t 

d ' a t t e i n t e s à la l ibe r té d ' a s soc ia t ion des C h y p r i o t e s t u r c s vivant d a n s 

le no rd et d é s i r e u x d e p a r t i c i p e r à la c r é a t i o n d ' a s soc ia t ions bi-

c o m m u n a u t a i r e s d a n s le no rd de C h y p r e ; ou encore u n d o c u m e n t du 

Conse i l de s é c u r i t é du 23 m a i 2000 (A/54/878-S/2000/462) fa isant é t a t 

d ' u n e l e t t r e d u R e p r é s e n t a n t p e r m a n e n t d e la T u r q u i e a u x N a t i o n s un i e s 

don t u n e a n n e x e é t ab l i t de m a n i è r e i nd i s cu t ab l e q u e , p o u r les a u t o r i t é s de 

la « R T C N » , les C h y p r i o t e s g recs et les m a r o n i t e s r é s i d a n t a u n o r d de 

C h y p r e sont des é t r a n g e r s . 
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A N N E X E 

R A P P O R T D E LA C O M M I S S I O N E U R O P É E N N E 
D E S D R O I T S D E L ' H O M M E 1 2 

( a d o p t é le 4 j u i n 1999) 

[La Commiss ion siégeait dans la composit ion suivante : 

M M . S. TRECHSEL,président, 
E. BUSUTTIL, 

GAUKURJÔRUNDSSON, 

A . WEIÎZEL, 

J.-C. SOYER, 

M"" G . H . THUNE, 

M . C L . ROZAKIS, 

M"" J . LlDDY, 

M M . M P . PEIXONPÂÀ, 

B . MARXER, 

M . A . NOWICKI, 

I. CADRAI. BARRETO, 

B . CONFORTI, 
I. BÉKÉS, 

D . SVABY, 

G . RKSS, 

A . PHRENIC, 

P . LORENZEN, 

K. HERNDE, 

A . ARABADJIEV, 

et M""' M . - T . SCHOEPFER, sterétairt.] 

1. Traduction ; original anglais. 

2. Extrai ts . Le texte intégral du rapport peut être obtenu au greffe de la Cour. 
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(...) 

P R E M I È R E P A R T I E 

C o n s i d é r a t i o n s g é n é r a l e s e t l i m i n a i r e s 

C h a p i t r e 1 

Locus s t a n d i du gouvernement requérant 

68. A d i f fé ren t s s t a d e s de la p r o c é d u r e , le g o u v e r n e m e n t d é f e n d e u r 

a c o n t e s t é la q u a l i t é du g o u v e r n e m e n t r e q u é r a n t p o u r p r é s e n t e r u n e 

r e q u ê t e en v e r t u de l ' anc ien a r t i c l e 24 de la C o n v e n t i o n . Le 

g o u v e r n e m e n t d é f e n d e u r ne r e c o n n a î t pas le g o u v e r n e m e n t r e q u é r a n t 

c o m m e le g o u v e r n e m e n t légal de la R é p u b l i q u e de C h y p r e et le d é s i g n e 

p a r l ' express ion « a d m i n i s t r a t i o n chyp r io t e g r e c q u e » . Il fait va lo i r q u e 

c e t t e a d m i n i s t r a t i o n est en p lace d e p u i s 1963 en v io la t ion f l ag ran t e d e la 

C o n s t i t u t i o n chypr io t e d e 1960 et des accords i n t e r n a t i o n a u x su r l e sque l s 

se fonde l ' i n d é p e n d a n c e d e C h y p r e , n o t a m m e n t les d i spos i t ions r e l a t ives à 

la s t r u c t u r e b i c o m m u n a u t a i r e du g o u v e r n e m e n t e t des a u t r e s o r g a n e s 

c e n t r a u x d e l 'E t a t . Le g o u v e r n e m e n t d é f e n d e u r s o u t i e n t d o n c q u e 

le g o u v e r n e m e n t r e q u é r a n t ne s a u r a i t r e p r é s e n t e r v a l a b l e m e n t la 

R é p u b l i q u e de C h y p r e . Son refus ini t ia l d e p a r t i c i p e r à la p r o c é d u r e au 

fond décou la i t e s s e n t i e l l e m e n t de l ' a r g u m e n t se lon l eque l le fait q u e la 

C o m m i s s i o n r e t i e n n e la r e q u ê t e s o u m i s e p a r ce g o u v e r n e m e n t c o n s t i t u a i t 

u n excès de pouvoi r . 

69. Le g o u v e r n e m e n t r e q u é r a n t c o n t e s t e les a r g u m e n t s du 

g o u v e r n e m e n t d é f e n d e u r . Il sou l igne q u e la c o m m u n a u t é i n t e r n a t i o n a l e 

l 'a t ou jou r s r e c o n n u c o m m e le g o u v e r n e m e n t d e la R é p u b l i q u e d e C h y p r e , 

don t le t e r r i t o i r e couvre la t o t a l i t é d e l ' î le. En ce qu i c o n c e r n e le non -

r e spec t des d i spos i t ions de la C o n s t i t u t i o n de 1960 e t des c l auses 

c o r r e s p o n d a n t e s des accords i n t e r n a t i o n a u x p e r t i n e n t s , il i nvoque la 

« t h é o r i e de la n é c e s s i t é » , c ' e s t -à -d i re la néces s i t é d e r é o r g a n i s e r l 'E ta t 

s a n s les r e p r é s e n t a n t s de la c o m m u n a u t é chyp r io t e t u r q u e a p r è s 

q u e celle-ci eu t refusé de c o n t i n u e r à p a r t i c i p e r a u x s t r u c t u r e s bi-

c o m m u n a u t a i r e s p r é v u e s p a r la C o n s t i t u t i o n . 

70. La C o m m i s s i o n r a p p e l l e q u e les p a r t i e s ava i en t soulevé d e s 

a r g u m e n t s i d e n t i q u e s d a n s le c a d r e d e s p r é c é d e n t e s r e q u ê t e s d i r i g é e s 

p a r C h y p r e c o n t r e la Turc ju ie . De p lus , en l 'affaire Loizidou c. Turquie, 

la C o u r a e x a m i n é des t h è s e s s imi l a i r e s re la t ives à la q u a l i t é d u 

g o u v e r n e m e n t r e q u é r a n t p o u r p o r t e r u n e r e q u ê t e d e v a n t elle en v e r t u de 

l ' anc ien a r t i c le 48 b) de la C o n v e n t i o n . T a n t la C o m m i s s i o n q u e la C o u r 

ont en fin de c o m p t e re je té la t h è s e d u g o u v e r n e m e n t d é f e n d e u r 

selon l aque l le le g o u v e r n e m e n t r e q u é r a n t n ' ava i t pas de locus standi 
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(Chypre c. Turquie, n"s 6780/74 et 6950 /75 , décis ion de la C o m m i s s i o n du 

26 m a i 1975, Déc i s ions et r a p p o r t s ( D R ) 2, pp . 148-149, Chypre c. Turquie, 

n" 8007/77 , déc is ion de la C o m m i s s i o n du 10 ju i l l e t 1978, D R 13, 

pp . 219-221 , et C o u r cu r . D H , Loizidou c. Turquie ( excep t ions 

p r é l i m i n a i r e s ) , a r r ê t d u 23 m a r s 1995, s é r i e A n" 310 , p . 18, §§ 39-41) . 

71 . En l ' e spèce , la C o m m i s s i o n ne p e u t q u e c o n f i r m e r les conc lus ions 

q u ' e l l e - m ê m e et la C o u r on t e x p r i m é e s d a n s lesd i tes déc i s ions . Elle re lève 

en p a r t i c u l i e r ce q u i su i t . 

- La R é p u b l i q u e d e C h y p r e est et r e s t e un E t a t e t u n e H a u t e P a r t i e 

c o n t r a c t a n t e à la C o n v e n t i o n . 

- Le g o u v e r n e m e n t r e q u é r a n t a é t é et c o n t i n u e d ' ê t r e r e c o n n u su r le 

p l a n i n t e r n a t i o n a l c o m m e le g o u v e r n e m e n t de la R é p u b l i q u e de C h y p r e . 

M ê m e en s u p p o s a n t l ' ex i s tence d ' u n e i n c o m p a t i b i l i t é avec la C o n s t i t u t i o n 

d e C h y p r e d e 1960, il faut é g a l e m e n t t e n i r c o m p t e d e l ' app l ica t ion 

p r a t i q u e de celle-ci , n o t a m m e n t d e p u i s 1963. Les ac t e s et i n s t r u m e n t s 

j u r i d i q u e s i n t e r n a t i o n a u x r éd igés a u cour s de c e t t e app l i ca t i on au n o m 

d e la R é p u b l i q u e de C h y p r e on t é t é r e c o n n u s , d a n s les r e l a t i ons 

d i p l o m a t i q u e s et c o n t r a c t u e l l e s , à la fois p a r d ' a u t r e s E t a t s et p a r d e s 

o r g a n i s a t i o n s i n t e r n a t i o n a l e s , y c o m p r i s le Conse i l de l ' E u r o p e . Q u o i 

qu ' i l en soit, eu é g a r d à l 'objet d e l ' anc ien a r t i c le 24 de la C o n v e n t i o n , la 

p r o t e c t i o n d e s d r o i t s et l i b e r t é s g a r a n t i s a u p e u p l e d e C h y p r e p a r la 

C o n v e n t i o n ne doi t pas ê t r e c o m p r o m i s e p a r un é v e n t u e l vice 

c o n s t i t u t i o n n e l de son g o u v e r n e m e n t . 

- Le fait q u e le g o u v e r n e m e n t d é f e n d e u r ne r econna i s se p a s le 

g o u v e r n e m e n t r e q u é r a n t ne pr ive pas ce d e r n i e r de la possibi l i té 

d ' i n t r o d u i r e u n e r e q u ê t e i n t e r é t a t i q u e . La C o n v e n t i o n n ' env i sage pas 

s e u l e m e n t d e s d ro i t s et ob l iga t ions d i rec t s e n t r e les H a u t e s P a r t i e s 

c o n t r a c t a n t e s c o n c e r n é e s , ma i s é g a l e m e n t des «ob l iga t ions objec t ives» 

a c c e p t é e s p a r lesdi tes P a r t i e s e s s e n t i e l l e m e n t enve r s les p e r s o n n e s 

s o u m i s e s à l e u r j u r i d i c t i o n . C e s ob l iga t ions son t soumise s à la « g a r a n t i e 

col lec t ive» d o n t l ' anc ien a r t i c le 24 est le véh icu le et qu i se r t l 'o rdre publ ic 

e u r o p é e n (Autriche c. Italie, n" 788/60, décis ion de la C o m m i s s i o n d u 

11 j a n v i e r 1961, A n n u a i r e 4, pp . 138-142). Le fait d ' a d m e t t r e q u ' u n 

g o u v e r n e m e n t puisse é l u d e r la « g a r a n t i e col lec t ive» d e la C o n v e n t i o n 

visée à l ' anc ien a r t ic le 24 en d é c l a r a n t ne pas r e c o n n a î t r e le g o u v e r n e m e n t 

d e l 'E ta t r e q u é r a n t i rai t à l ' encon t r e de l 'objet de la C o n v e n t i o n . 

- Enf in , p o u r a u t a n t q u e l ' anc ien a r t i c l e 28 d e la C o n v e n t i o n e n t r e e n 

l igne de c o m p t e , c e t t e c lause ne r e q u i e r t pas n é c e s s a i r e m e n t de c o n t a c t s 

d i r e c t s e n t r e les g o u v e r n e m e n t s c o n c e r n é s , de so r t e q u e la non-

r e c o n n a i s s a n c e p a r u n g o u v e r n e m e n t d e l ' a u t r e g o u v e r n e m e n t 

n ' e m p ê c h e pas la C o m m i s s i o n de m e n e r la p r o c é d u r e avec la 

p a r t i c i p a t i o n des p a r t i e s c o m m e le prévoi t cet a r t i c l e . 

72. D è s lors , la C o m m i s s i o n r e j e t t e les excep t i ons sou levées p a r le 

g o u v e r n e m e n t d é f e n d e u r . 
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Conclusion 

73. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e le g o u v e r n e m e n t 

r e q u é r a n t ava i t b ien q u a l i t é p o u r p r é s e n t e r au t i t r e de l ' anc ien a r t i c le 24 

de la C o n v e n t i o n u n e r e q u ê t e d i r igée c o n t r e l 'E ta t d é f e n d e u r . 

C h a p i t r e 2 

Intérêt juridique du gouvernement requérant 

74. D a n s sa décis ion s u r la r ecevab i l i t é d e la p r é s e n t e r e q u ê t e (Chypre 

c. Turquie, n" 25781/94 , déc is ion du 28 j u i n 1996, D R 86-B, p. 104), la 

C o m m i s s i o n , en r é p o n s e à l ' a r g u m e n t du g o u v e r n e m e n t d é f e n d e u r se lon 

leque l celle-ci s e r a i t p o u r l ' e ssen t ie l i d e n t i q u e aux p r é c é d e n t e s r e q u ê t e s 

i n t e r é t a t i q u e s s o u m i s e s p a r C h y p r e c o n t r e la T u r q u i e , a r é se rvé p o u r la 

j o i n d r e au fond la q u e s t i o n d e savoir si e t , le cas é c h é a n t , d a n s q u e l l e 

m e s u r e le g o u v e r n e m e n t r e q u é r a n t peu t avoir un i n t é r ê t j u r i d i q u e 

va lab le à o b t e n i r u n e décis ion su r les v io la t ions c o n t i n u e s de la 

C o n v e n t i o n qu ' i l a l l ègue p o u r a u t a n t q u e celles-ci on t dé jà é t é t r a i t é e s 

d a n s des r a p p o r t s a n t é r i e u r s de la C o m m i s s i o n (Chypre c. 'Turquie, 

n"s 6780 /74 et 6950 /75 , r a p p o r t du 10 ju i l l e t 1976 - « le r a p p o r t d e 1976», 

non publ ié ; et Chypre c. Turquie, n "8007 /77 , r a p p o r t du 4 oc tob re 1983 - « le 

r a p p o r t de 1983», D R 72, p . 5 ) . E n ce qu i c o n c e r n e les a r g u m e n t s 

d ' a u t o r i t é d e chose j u g é e et d ' a b u s de p r o c é d u r e invoqués p a r le 

g o u v e r n e m e n t d é f e n d e u r , la C o m m i s s i o n a c o n s t a t é en o u t r e q u e l e u r 

e x a m e n p r é s u p p o s e de t r a n c h e r la q u e s t i o n d e l ' i den t i t é de la p r é s e n t e 

r e q u ê t e avec les p r é c é d e n t e s , et r e s so r t i t d o n c é g a l e m e n t à la p r o c é d u r e 

au fond (décis ion su r la r ecevab i l i t é p r é c i t é e , pp . 134-135). 

75. D a n s ses obse rva t i ons re la t ives a u fond, le g o u v e r n e m e n t 

d é f e n d e u r r éa f f i rme q u e le g o u v e r n e m e n t r e q u é r a n t n ' a a u c u n i n t é r ê t 

j u r id ique à s o u m e t t r e i n d é f i n i m e n t des r e q u ê t e s i d e n t i q u e s p o u r o b t e n i r 

u n e modi f ica t ion des r é so lu t ions p e r t i n e n t e s du C o m i t é d e s M i n i s t r e s du 

Conse i l de l ' E u r o p e q u e le g o u v e r n e m e n t r e q u é r a n t p e u t ne pas j u g e r 

s a t i s f a i s an t e s , m a i s qu i on t toutefo is a u t o r i t é de chose j u g é e à l ' éga rd des 

p r o c é d u r e s a n t é r i e u r e s à j a n v i e r 1990, d a t e à l aque l l e la T u r q u i e a 

r e c o n n u la ju r id ic t ion ob l iga to i r e de la C o u r . Il s o u t i e n t q u ' à l ' excep t ion 

des griefs t i r é s des a r t i c l es 9, 10 et 11 d e la C o n v e n t i o n et d e l ' a r t ic le 3 du 

Pro toco le n" 1, les faits p r é s e n t é s et les a r t i c l e s invoqués son t i d e n t i q u e s à 

ceux d e s p r é c é d e n t e s r e q u ê t e s s o u m i s e s p a r le g o u v e r n e m e n t r e q u é r a n t 

et ne c o n t i e n n e n t a u c u n e i n f o r m a t i o n nouvel le ni n ' i n d i q u e n t de nouvel les 

v i c t imes . 

76. Le g o u v e r n e m e n t r e q u é r a n t ré fu te ces a r g u m e n t s . Sc ion lui , 

c e r t a i n s d e ses griefs son t e n t i è r e m e n t n o u v e a u x t a n d i s q u e d ' a u t r e s 

n ' on t pas fait l 'objet d ' un c o n s t a t déf ini t i f d a n s les p r é c é d e n t s r a p p o r t s 
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de la C o m m i s s i o n . M ê m e si te l avai t é t é le cas , les gr iefs qu ' i l s o u m e t 

m a i n t e n a n t se fonden t su r d e nouvel les i n f o r m a t i o n s et p r e u v e s e t se 

r a p p o r t e n t à u n e pé r iode u l t é r i e u r e au cour s de l aque l l e u n e s i t ua t i on 

j u g é e c o n t r a i r e à la C o n v e n t i o n s 'est p r o l o n g é e , ce qu i a g g r a v e c e t t e 

v io la t ion . L ' a u t o r i t é de chose j u g é e ne se r a p p o r t e q u ' à un dro i t , u n e 

q u e s t i o n ou u n fait p r é s e n t é d e m a n i è r e d i s t i n c t e et su r l eque l s t a t u e 

d i r e c t e m e n t l ' o rgane a p p r o p r i é , ce qu i à son avis n ' es t pas le cas d e s 

r é so lu t ions du C o m i t é des M i n i s t r e s p o r t a n t s u r les p r é c é d e n t e s r e q u ê t e s 

i n t e r é t a t i q u e s . Q u o i qu ' i l en soi t , se lon lui, ces r é so lu t ions ne d i s p o s e n t 

p a s p o u r l ' aveni r . 

77. La C o m m i s s i o n re lève tou t d ' a b o r d q u e c e r t a i n s des griefs soulevés 

p a r le g o u v e r n e m e n t r e q u é r a n t (à savoir ceux t i rés d e s a r t i c l es 9, 10 et 11 

d e la C o n v e n t i o n e t de l ' a r t ic le 3 du Pro toco le n" 1 a ins i q u e ceux 

c o n c e r n a n t la v io la t ion a l l é g u é e d e s d r o i t s d e s fami l les d e s p e r s o n n e s 

d i s p a r u e s , les cond i t ions c o n c r è t e s de vie des C h y p r i o t e s g recs d a n s le 

n o r d d e C h y p r e et le t r a i t e m e n t des T s i g a n e s é g a l e m e n t d a n s le n o r d de 

C h y p r e ) sont n o u v e a u x et n ' on t p a s é té t r a i t é s d a n s les r a p p o r t s de 1976 et 

d e 1983 su r les p r é c é d e n t e s r e q u ê t e s i n t e r é t a t i q u e s d i r i gées p a r C h y p r e 

c o n t r e la T u r q u i e . Le g o u v e r n e m e n t d é f e n d e u r a b ien voulu l ' a d m e t t r e en 

p a r t i e ( p a r a g r a p h e 75 c i -dessus ) . O r l ' i n t é rê t j u r id ique du g o u v e r n e m e n t 

r e q u é r a n t à s o u m e t t r e u n e r e q u ê t e au t i t r e de l ' anc ien a r t i c le 24 de la 

C o n v e n t i o n ne p o u r r a i t ê t r e mis en d o u t e à cet é g a r d q u e si les q u e s t i o n s 

qu i y sont soulevées é t a i e n t suscep t ib l e s de faire auss i l 'objet de r e q u ê t e s 

indiv iduel les au t i t r e d e l ' anc ien a r t i c le 25 de la C o n v e n t i o n 

( p a r a g r a p h e s 83-86 c i -dessous) . 

78. P o u r a u t a n t q u e les a r g u m e n t s du g o u v e r n e m e n t d é f e n d e u r 

p o r t e n t su r les v io la t ions c o n t i n u e s qu ' i l a l l ègue (à savoir les gr iefs 

c o n c e r n a n t les d i s p a r u s , le domic i l e et les b i ens des C h y p r i o t e s g recs 

d é p l a c é s , la s é p a r a t i o n des famil les C h y p r i o t e s g r e c q u e s e t la s i t u a t i o n 

des C h y p r i o t e s t u r c s d a n s le n o r d de C h y p r e ) , la C o m m i s s i o n r a p p e l l e 

avoir c o n s t a t é au p a r a g r a p h e 56 d e son r a p p o r t d e 1983 ( p r é c i t é , p . 75) 

q u e l ' anc ien a r t i c le 27 § 1 b) d e la C o n v e n t i o n , sans s ' a p p l i q u e r a u x 

affaires s o u m i s e s e n v e r t u de l ' anc ien a r t i c l e 24, e x p r i m e u n p r i n c i p e 

j u r i d i q u e f o n d a m e n t a l en m a t i è r e de p r o c é d u r e qu i i n t e rv i en t au s t a d e 

d e l ' e x a m e n a u fond d e s r e q u ê t e s i n t e r é t a t i q u e s : s a u f c i r c o n s t a n c e s 

p a r t i c u l i è r e s , un E t a t ne p e u t p r é t e n d r e avoir un i n t é r ê t j u r i d i q u e à 

o b t e n i r de la C o m m i s s i o n de nouvel les conc lus ions l o r s q u e celle-ci a déjà 

a d o p t é un r a p p o r t su r la q u e s t i o n au t i t r e de l ' anc ien a r t i c le 3 1. 

79. D a n s la m e s u r e où la C o m m i s s i o n doi t d o n c d é t e r m i n e r si, à t i t r e 

e x c e p t i o n n e l , il ex i s t e des c i r c o n s t a n c e s spéc i f iques j u s t i f i a n t en l ' espèce 

un i n t é r ê t j u r i d i q u e d e la p a r t du g o u v e r n e m e n t r e q u é r a n t , elle re lève 

t o u t d ' a b o r d q u e , b i en q u e c e r t a i n s d e s griefs fo rmulés p a r ce d e r n i e r 

( c o m m e ceux se r a p p o r t a n t à la s i t u a t i o n des C h y p r i o t e s t u r c s ) a i en t é t é 

soulevés d a n s les p r é c é d e n t e s r e q u ê t e s i n t e r é t a t i q u e s , elle n ' a pas r e n d u 
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de conc lus ions déf ini t ives à l eu r sujet d a n s ses r a p p o r t s a n t é r i e u r s fau te 

de p r euves . E t a n t d o n n é q u e le g o u v e r n e m e n t r e q u é r a n t lui d e m a n d e 

m a i n t e n a n t d e se p r o n o n c e r s u r la b a s e des n o u v e a u x é l é m e n t s qu ' i l a 

s o u m i s , la C o m m i s s i o n r e c o n n a î t l ' ex i s tence de son i n t é r ê t j u r i d i q u e 

( r a p p o r t de 1983 p réc i t é , pp . 75-76, § 58) . 

80. Q u a n t a u x griefs r e s t a n t s c o n c e r n a n t les v io la t ions c o n t i n u e s 

a l l é g u é e s , la C o m m i s s i o n p r e n d no te de l ' a r g u m e n t du g o u v e r n e m e n t 

r e q u é r a n t se lon l eque l ils ne sont pas i d e n t i q u e s à ceux soulevés d a n s les 

r e q u ê t e s p r é c é d e n t e s en ra i son d u t e m p s écoulé d e p u i s . La C o m m i s s i o n 

a d m e t q u e c e r t a i n e s a u m o i n s d e s p e r s o n n e s t o u c h é e s p a r les v io la t ions 

a l l é g u é e s de la C o n v e n t i o n ne son t pas les m ê m e s q u e cel les c o n c e r n é e s 

p a r les r e q u ê t e s p r é c é d e n t e s . M ê m e lo r sque sont en j e u les d ro i t s de 

p e r s o n n e s p r é c é d e m m e n t c o n c e r n é e s , l ' e x a m e n d e s gr iefs q u e soulève 

m a i n t e n a n t le g o u v e r n e m e n t r e q u é r a n t doit p r e n d r e en c o m p t e 

l ' évolut ion d e la s i t ua t i on d a n s le nord de C h y p r e , y c o m p r i s la f o r m a t i o n 

d ' u n n o u v e a u c a d r e i n s t i t u t i o n n e l d é c o u l a n t de la p r o c l a m a t i o n de la 

« R é p u b l i q u e t u r q u e de C h y p r e - N o r d » ( « R T C N » ) — qual i f iée p a r le 

g o u v e r n e m e n t d é f e n d e u r de novus actus interveniens - et de l ' app l ica t ion de 

m e s u r e s supplémentaires à l ' éga rd de ces p e r s o n n e s . En o u t r e , la 

C o m m i s s i o n r appe l l e la j u r i s p r u d e n c e selon laque l le le fac teur t e m p s 

p e u t en l u i - m ê m e ê t r e c o n s t i t u t i f d e la v io la t ion de c e r t a i n s d r o i t s 

g a r a n t i s pa r la C o n v e n t i o n ( c o n c e r n a n t la p r iva t ion de b iens p e n d a n t 

u n e longue p é r i o d e , voir p a r e x e m p l e Sporrong et Lonnroth c. Suède, a r r ê t 

du 23 s e p t e m b r e 1982, sé r ie A n" 52, et Papamichalopoulos et autres c. Grèce, 

a r r ê t du 24 j u i n 1993, sér ie A n" 260-B) ou a g g r a v e r u n e v io la t ion dé jà 

c o n s t a t é e ( s ' ag i s san t de la s é p a r a t i o n d e famil les , voir le r a p p o r t d e 1983 

p r é c i t é , p . 96 , § 134). 

8 1 . P o u r t o u t e s ces r a i sons , on ne s a u r a i t d é n i e r a u g o u v e r n e m e n t 

r e q u é r a n t un i n t é r ê t j u r i d i q u e à o b t e n i r u n e décis ion c o n s t a t a n t q u ' u n e 

s i t u a t i o n dé jà j u g é e c o n t r a i r e à la C o n v e n t i o n p e r d u r e p l u s i e u r s a n n é e s 

a p r è s . En p r inc ipe , cela v a u t en l 'espèce p o u r tous les griefs de v io la t ion 

c o n t i n u e au sujet d e s q u e l s la C o m m i s s i o n a c o n s t a t é d e s v io la t ions de la 

C o n v e n t i o n d a n s ses p r é c é d e n t s r a p p o r t s . Le f ac t eu r décis i f p e r m e t t a n t 

d ' a f f i rmer qu ' i l ex i s t e un i n t é r ê t j u r id ique est la d u r é e d u dé la i écoulé 

d e p u i s l ' adop t ion d e ces r a p p o r t s s a n s q u ' a u c u n c h a n g e m e n t s ignif icat i f 

se soit p rodu i t d a n s la s i t u a t i o n des p e r s o n n e s c o n c e r n é e s , en dép i t de 

modi f ica t ions i m p o r t a n t e s s u r v e n u e s d a n s le c a d r e i n s t i t u t i o n n e l . 

82. A cet é g a r d , la C o m m i s s i o n p r e n d é g a l e m e n t no t e du gr ie f du 

g o u v e r n e m e n t r e q u é r a n t selon l eque l il y a eu v io la t ion de l ' anc ien 

a r t i c le 32 § 4 de la C o n v e n t i o n du fait q u e la T u r q u i e n ' a pas mis u n 

t e r m e aux v io la t ions de la C o n v e n t i o n é t ab l i e s d a n s ses p r é c é d e n t s 

r a p p o r t s . Elle r a p p e l l e les conc lus ions figurant d a n s son r a p p o r t de 1983 

(p réc i t é , p . 76, §§ 59-62) et d a n s sa déc is ion sur la recevab i l i t é de la 

p r é s e n t e r e q u ê t e ( p r é c i t é e , p . 134) : le g o u v e r n e m e n t r e q u é r a n t ne p e u t 
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se voir d é n i e r un i n t é r ê t j u r i d i q u e au mo t i f q u e le C o m i t é des M i n i s t r e s 

a u r a i t dé jà a d o p t é des r é s o l u t i o n s au sujet d e s d e u x p r é c é d e n t e s r e q u ê t e s 

i n t e r é t a t i q u e s . T o u t e f o i s , la C o m m i s s i o n n ' a p a s c o m p é t e n c e p o u r d i r e — 

d a n s c e t t e affaire ou d a n s d ' a u t r e s - q u e le g o u v e r n e m e n t d é f e n d e u r ne 

s 'est p a s a c q u i t t é des ob l iga t ions lui i n c o m b a n t a u t i t r e de l ' anc ien 

a r t i c le 32 d e la C o n v e n t i o n p a r su i t e d e ces r é s o l u t i o n s , ca r c 'est a u 

C o m i t é des M i n i s t r e s qu ' i l a p p a r t i e n t d ' e n juge r . 

83 . La C o m m i s s i o n doi t enf in r e c h e r c h e r si l ' i n t é r ê t j u r i d i q u e d u 

g o u v e r n e m e n t r e q u é r a n t est a n n u l é ou l imi té au mo t i f q u e d e s 

r e q u é r a n t s ind iv idue l s on t sou levé d e v a n t el le d e s gr iefs s imi l a i r e s à c eux 

fa i san t l 'objet d e la p r é s e n t e affaire . Elle r a p p e l l e q u e la T u r q u i e a 

r e c o n n u le d ro i t d e r ecou r s ind iv iduel au t i t r e d e l ' anc ien a r t i c le 25 d e la 

C o n v e n t i o n à c o m p t e r de j a n v i e r 1987. D e p u i s lors , des r e q u ê t e s 

indiv iduel les p e u v e n t ê t r e d i r i g é e s c o n t r e la T u r q u i e n o t a m m e n t au sujet 

d e la j u r i d i c t i o n qu ' e l l e exe r ce d a n s le no rd de C h y p r e (Chrysostomos, 

Papachrysostomou et Loizidou c. Turquie, n o s 15299/89, 15300/89 et 15318/89, 

déc i s ion de la C o m m i s s i o n d u 4 m a r s 1991, D R 68, p . 253) . T o u t e f o i s , le 

s imp le fait q u e des indiv idus a i e n t la poss ibi l i té de s o u m e t t r e des r e q u ê t e s 

au t i t r e de l ' anc ien a r t ic le 25 n ' a a u c u n e inc idence su r le d ro i t des H a u t e s 

P a r t i e s c o n t r a c t a n t e s , au n o m b r e d e s q u e l l e s f igure C h y p r e , d ' i n t r o d u i r e 

u n e r e q u ê t e en v e r t u de l ' anc i en a r t i c le 24 en vue d e p r o t é g e r ces m ê m e s 

ind iv idus . De su rc ro î t , m ê m e lo r sque des r e q u ê t e s ind iv idue l les on t 

r é e l l e m e n t é t é i n t r o d u i t e s , la C o m m i s s i o n a a d m i s en l 'affaire Donnelly et 

autres q u e les r e q u ê t e s i n t e r é t a t i q u e s et les r e q u ê t e s indiv iduel les ne sont 

en p r inc ipe pas m u t u e l l e m e n t exclus ives , c a r ni les r e q u é r a n t s ni les gr iefs 

e x p r i m é s ne son t les m ê m e s (Donnelly et autres c. Royaume-Uni, n"s 5577 /72 et 

5583 /72 , décis ion du 5 avril 1973, Recue i l de déc is ions 43 , p . 149). 

84. C ' e s t a ins i q u ' o n ne s a u r a i t d i r e q u e le g o u v e r n e m e n t r e q u é r a n t 

d a n s u n e affaire i n t e r é t a t i q u e n ' a pas d ' i n t é r ê t j u r i d i q u e à o b t e n i r u n e 

déc is ion sur ses gr iefs du s imple fait q u e c e r t a i n s des faits r e c o u p e n t 

c e u x fa isant l 'objet de r e q u ê t e s ind iv idue l les q u i on t é té ou son t 

p e n d a n t e s d e v a n t les i n s t i t u t i o n s de la C o n v e n t i o n . La C o m m i s s i o n 

re lève e f fec t ivement un c e r t a i n c h e v a u c h e m e n t e n t r e l ' espèce et d e s 

r e q u ê t e s ind iv idue l les ayan t dé j à fait l 'objet d ' u n e décis ion déf in i t ive d u 

C o m i t é d e s M i n i s t r e s (affaire Chrysostomos et Papachrysostomou c. Turquie, 

n o s 15299/89 et 15300/89, r a p p o r t de la C o m m i s s i o n du 8 ju i l l e t 1993, 

D R 86-B, p. 4) ou d e la C o u r ( C o u r eu r . D H , Loizidou c. Turquie ( fond) , 

a r r ê t d u 18 d é c e m b r e 1996, Recueil des arrêts et décisions 1996-VI) ou qui se 

t r o u v e n t p e n d a n t e s d e v a n t elle ou la C o u r à d i f fé ren t s s t a d e s de la 

p r o c é d u r e . C e s r e q u ê t e s se r a p p o r t e n t toutefo is à la s i t u a t i o n 

p a r t i c u l i è r e de c h a q u e individu r e q u é r a n t t and i s q u e l 'espèce t r a i t e 

d ' a s p e c t s plus g é n é r a u x , n o t a m m e n t d e s m e s u r e s g loba les t o u c h a n t p lus 

d e p e r s o n n e s q u e cel les ayan t s o u m i s des r e q u ê t e s ind iv idue l les . La 

C o m m i s s i o n r a p p e l l e à cet é g a r d q u e les indiv idus ne p e u v e n t se p l a i n d r e 
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d e m e s u r e s légis la t ives ou de p r a t i q u e s a d m i n i s t r a t i v e s q u e d a n s la 

m e s u r e où el les l eu r son t app l i cab le s , t a n d i s q u e , d a n s une r e q u ê t e 

i n t e r é t a t i q u e , les H a u t e s P a r t i e s c o n t r a c t a n t e s p e u v e n t c o n t e s t e r d e s 

m e s u r e s légis la t ives et p r a t i q u e s a d m i n i s t r a t i v e s en t a n t q u e te l les ( C o u r 

c u r . D H , Irlande c. Royaume-Uni, a r r ê t du 18 janv ie r 1978, sér ie A n" 25 , 

p. 63 , § 157, et p. 9 1 , § 240) . 

85. La C o m m i s s i o n c o m p r e n d q u ' e n l ' espèce le g o u v e r n e m e n t 

r e q u é r a n t se p la in t e s s e n t i e l l e m e n t des c o n s é q u e n c e s de m e s u r e s 

légis la t ives (qu ' i l ne r e c o n n a î t pas c o m m e tel les) et de p r a t i q u e s 

a d m i n i s t r a t i v e s a y a n t cours d a n s le n o r d de C h y p r e . T o u t en fou rn i s san t 

à t i t r e d ' e x e m p l e u n e q u a n t i t é c o n s i d é r a b l e d ' i n f o r m a t i o n s su r la m a n i è r e 

don t ces m e s u r e s on t é té ou sont a p p l i q u é e s à des ind iv idus d o n n é s , il ne 

c h e r c h e pas à o b t e n i r u n e décis ion au r e g a r d de la C o n v e n t i o n su r ces cas 

indiv iduels . Il se b o r n e à d e m a n d e r de c o n s t a t e r q u e les p r a t i q u e s qu ' i l a 

d é c r i t e s ex i s t en t et qu ' e l l e s c o n s t i t u e n t p a r e l l e s - m ê m e s des v io la t ions de 

la C o n v e n t i o n . D a n s ces cond i t i ons , la C o m m i s s i o n n ' a p e r ç o i t a u c u n m o t i f 

de d i r e q u e le g o u v e r n e m e n t r e q u é r a n t n ' a pas d ' i n t é r ê t j u r i d i q u e 

l ég i t ime p a r c e q u e des r e q u é r a n t s indiv iduels on t dé jà i n t r o d u i t des 

r e q u ê t e s s ' a p p u y a n t su r d e s faits i d e n t i q u e s ou s imi l a i r e s . 

86. P o u r la p r é s e n t e affaire i n t e r c t a t i q u e , la C o m m i s s i o n doi t t e n i r 

c o m p t e des é l é m e n t s de p r e u v e mis à sa d i spos i t ion qu i , p a r l eu r n a t u r e , 

c o n c e r n e n t des cas indiv iduels m a i s , pr is g l o b a l e m e n t , sont suscep t ib le s de 

c o n s t i t u e r les p r a t i q u e s a d m i n i s t r a t i v e s a l l é g u é e s ( a r r ê t Irlande c. Royaume-

Uni p r é c i t é , p . 63 , § 157). E n r e v a n c h e , elle a j u g é qu ' i l convena i t d ' e x c l u r e 

de l ' e n q u ê t e qu ' e l l e m è n e a u t i t r e d e l ' anc ien a r t i c le 28 § 1 a) de la 

C o n v e n t i o n les faits se t r o u v a n t à l 'or ig ine d e r e q u ê t e s ind iv idue l les qu i 

s e r a i e n t p e n d a n t e s ( p a r a g r a p h e 33 c i -dessus ) . Le p r é s e n t r a p p o r t ne 

p r é j u g e d o n c en r i en les conc lus ions qu i s e r o n t r e n d u e s d a n s ces af fa i res . 

Conclusion 

87. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e le g o u v e r n e m e n t 

r e q u é r a n t a un i n t é r ê t j u r i d i q u e l ég i t ime à o b t e n i r qu ' e l l e e x a m i n e la 

p r é s e n t e r e q u ê t e au fond. 

C h a p i t r e 3 

Responsabilité de la Turquie au regard de la Convention 

88. D a n s sa décis ion su r la recevab i l i t é de la p r é s e n t e r e q u ê t e , la 

C o m m i s s i o n a re je té les excep t i ons f o r m u l é e s p a r le g o u v e r n e m e n t 

d é f e n d e u r q u a n t à l ' absence d e j u r i d i c t i o n et de r e s p o n s a b i l i t é d e la 

T u r q u i e s ' ag i s san t des ac t e s d é n o n c é s p a r le g o u v e r n e m e n t r e q u é r a n t , 
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au m o t i f qu ' i l n ' ava i t pas é t é p rouvé q u e , d e m a n i è r e g é n é r a l e , les ac t e s 

i n c r i m i n é s n ' é t a i e n t pas de p r i m e a b o r d suscep t ib l e s d e r e l eve r de la 

j u r i d i c t i o n d e la T u r q u i e a u s e n s de l ' a r t i c le 1 de la C o n v e n t i o n . El le a 

tou te fo is a jou té q u e ce c o n s t a t ne p r é j u g e a i t en r i en les q u e s t i o n s à 

t r a n c h e r au s t a d e de l ' e x a m e n d u fond, n o t a m m e n t celle de savoir si les 

faits d é n o n c é s é t a i e n t e f fec t ivement i m p u t a b l e s à la T u r q u i e et 

e n g a g e a i e n t sa r e s p o n s a b i l i t é au r e g a r d de la C o n v e n t i o n (décis ion 

p r é c i t é e , p . 131). 

89. Au s t a d e d e l ' e x a m e n au fond, le g o u v e r n e m e n t d é f e n d e u r a 

c o m m e n c é p a r re fuse r de p a r t i c i p e r à la p r o c é d u r e au m o t i f q u ' e n 

d é c l a r a n t la r e q u ê t e r ecevab le , la C o m m i s s i o n avai t c o m m i s un excès de 

pouvoi r . Il a e n fin d e c o m p t e déc idé de c o o p é r e r avec la C o m m i s s i o n , m a i s 

en d é c l a r a n t n o t a m m e n t ag i r ainsi su r la base de «l 'ef fect ivi té d e la 

j u r i d i c t i o n chyp r io t e t u r q u e d a n s le no rd de C h y p r e » et de « l ' a b s e n c e de 

t o u t e j u r i d i c t i o n d e la T u r q u i e » p a r r a p p o r t a u x a l l éga t i ons fa isant l 'objet 

de la r e q u ê t e . C ' e s t p o u r q u o i les o b s e r v a t i o n s su r le fond ont é t é 

p r é s e n t é e s c o m m e des « o b s e r v a t i o n s d e la R T C N » . 

90. D a n s ces o b s e r v a t i o n s puis de n o u v e a u à l ' a u d i e n c e c o n s a c r é e au 

fond, on a fait va loi r p o u r le c o m p t e du g o u v e r n e m e n t d é f e n d e u r q u e la 

r e q u ê t e « c o n c e r n a i t des ac t e s ou omiss ions non pas de la T u r q u i e m a i s de 

la « R T C N » , E t a t i n d é p e n d a n t é tab l i p a r la c o m m u n a u t é chyp r io t e t u r q u e 

d a n s le nord de C h y p r e en app l i ca t ion de son dro i t à l ' a u t o d é t e r m i n a t i o n 

a p r è s l 'échec des d i spos i t ions c o n s t i t u t i o n n e l l e s b i c o m m u n a u t a i r e s . 

La « R T C N » a é t é r e c o n n u e p a r la T u r q u i e et ex e r ce un pouvoir 

g o u v e r n e m e n t a l , c ' es t -à -d i re le con t rô l e et l ' au to r i t é exclusifs su r le 

t e r r i t o i r e s i t ué d a n s le N o r d d e la z o n e t a m p o n d e l ' O N U . La non -

r e c o n n a i s s a n c e de la « R T C N » pa r d ' a u t r e s E t a t s et o r g a n i s a t i o n s 

i n t e r n a t i o n a l e s ne p e r m e t t r a i t pas de conc lu re q u e cet E t a t n ' a pas 

d ' ex i s t ence e t ne p r é s e n t e p a s tous les a t t r i b u t s d ' u n E t a t . Se lon les 

règ les déf in ies en d ro i t i n t e r n a t i o n a l , il c o n v i e n d r a i t de r e c o n n a î t r e q u e 

ses a c t e s d é p l o i e n t l eu r s effets, ce q u ' o n t fait en p r a t i q u e les t r i b u n a u x 

de p lu s i eu r s E t a t s . Q u a n t à la C o m m i s s i o n , d a n s son r a p p o r t sur l 'affaire 

Chrysostomos et Papachrysosiomou, u l t é r i e u r e m e n t a p p r o u v é p a r le C o m i t é 

d e s M i n i s t r e s (voir n o t a m m e n t p . 38, § 169), elle n ' a t r ouvé a u c u n s igne 

d ' u n con t rô l e des a u t o r i t é s t u r q u e s su r l ' a d m i n i s t r a t i o n des p r i sons ou 

l ' a d m i n i s t r a t i o n de la j u s t i c e ef fec tué p a r les a u t o r i t é s chypr io t e s t u r q u e s 

et a d é c l a r é q u e les ac tes d é n o n c é s en c e t t e affaire ava i en t u n e base en 

d ro i t i n t e r n e et n ' é t a i e n t pas i m p u t a b l e s à la T u r q u i e . 

9 1 . Le g o u v e r n e m e n t d é f e n d e u r cons idè re q u e la C o m m i s s i o n a conclu 

q u e la T u r q u i e ava i t j u r i d i c t i o n au t i t r e de l 'a r t ic le 1 de la C o n v e n t i o n 

d a n s le c ad re des r e q u ê t e s i n t e r é t a t i q u e s n"s 6780 /74 et 6950/75 

e s s e n t i e l l e m e n t en r a i son de la p r é s e n c e des forces a r m é e s t u r q u e s . Il 

r a p p e l l e ce q u e n o t e la C o m m i s s i o n d a n s son r a p p o r t d e 1983 p r é c i t é 

r e l a t i f à la r e q u ê t e n" 8 0 0 7 / 7 7 : « l ' e x i s t e n c e d ' u n e so r t e d ' a d m i n i s t r a t i o n 
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civile d a n s le n o r d d e C h y p r e n ' exc lu t pas la r e s p o n s a b i l i t é de la T u r q u i e » 

(p r éc i t é , p . 77, § 64) . C e p e n d a n t , il c o m b a t la t h è s e selon l aque l l e 

l ' ex i s tence d ' u n e « ju r id ic t ion » e n t r a î n e u n e p r é s o m p t i o n i r r é f r agab l e de 

r e sponsab i l i t é . A son avis, c e t t e d e r n i è r e ne p e u t ê t r e é t ab l i e s a n s t e n i r 

c o m p t e des a c t e u r s et p a r t i e s qu i i n t e r v i e n n e n t . L ' i m p u t a b i l i t é e t , p a r 

voie d e c o n s é q u e n c e , la r e sponsab i l i t é ex igen t n é c e s s a i r e m e n t u n 

e x a m e n des c i r c o n s t a n c e s de l ' espèce et la p r e u v e q u e la H a u t e P a r t i e 

c o n t r a c t a n t e c o n c e r n é e a pa r t i c i pé a u x a c t e s ou omiss ions d o n t il es t 

a l l égué qu ' i l s c o n s t i t u e n t des v io la t ions de la C o n v e n t i o n , au lieu de se 

c o n t e n t e r de s imp les p r é s o m p t i o n s à cet é g a r d . 

92. A ce suje t , le g o u v e r n e m e n t d é f e n d e u r r e j e t t e c a t é g o r i q u e m e n t la 

conclus ion à l aque l l e la C o u r est p a r v e n u e d a n s son a r r ê t Loizidou (fond) 

p r é c i t é (pp . 2234-2235, § 52) : la « R é p u b l i q u e t u r q u e d e C h y p r e - N o r d » est 

u n e « a d m i n i s t r a t i o n locale s u b o r d o n n é e » de la T u r q u i e . Il c o n t e s t e 

n o t a m m e n t la p r é m i s s e d e ce c o n s t a t , à savoir l ' a f f i rmat ion de la C o u r 

selon l aque l l e « le g o u v e r n e m e n t t u r c [a] r e c o n n u q u e la p e r t e , p a r la 

r e q u é r a n t e , de la m a î t r i s e de sa p r o p r i é t é p rov ien t de l ' occupa t ion de la 

p a r t i e s e p t e n t r i o n a l e de C h y p r e p a r les t r o u p e s t u r q u e s et 

l ' é t a b l i s s e m e n t de la « R T C N » d a n s c e t t e r é g i o n » (ibidem, p . 2235 , § 54) . Il 

a f f i rme n ' avo i r j a m a i s é m i s pa re i l l e a f f i rma t ion . La C o u r deva i t avoir 

c o n n a i s s a n c e de l ' évolu t ion a d m i n i s t r a t i v e et po l i t ique s u r v e n u e d a n s le 

nord de C h y p r e et savoir q u e la T u r q u i e ne pouva i t e x e r c e r u n con t rô l e 

d i rec t p a r l ' i n t e r m é d i a i r e de ses forces a r m é e s d a n s c e t t e p a r t i e de l ' î le. Il 

sou l igne en o u t r e q u e l ' a u t o r i t é q u ' e x e r c e la « R T C N » d a n s le n o r d de 

C h y p r e ne lui a pas é t é d é l é g u é e p a r la T u r q u i e m a i s r epose s u r la l ibre 

vo lon té de son p e u p l e . Le s y s t è m e j u r i d i q u e d e la « R T C N » , qu i r e p r e n d 

les é l é m e n t s f o n d a m e n t a u x de la common law ang l a i s e , es t t r è s di f férent du 

s y s t è m e en v i g u e u r en T u r q u i e . De p lus , la « R T C N » n 'es t ni u n e p rov ince 

t u r q u e ni u n p r o t e c t o r a t t u r c . Le g o u v e r n e m e n t d é f e n d e u r aff i rme q u e la 

p r o c l a m a t i o n de la « R T C N » et l ' adop t ion d e sa l ég i s la t ion sont un novus 

actus interveniens r e n d a n t c a d u q u e t o u t e p r é s o m p t i o n de r e s p o n s a b i l i t é de 

la T u r q u i e à l ' éga rd des ac t e s i n c r i m i n é s . Il s o u t i e n t enfin q u e l 'affaire 

Loizidou, é t a n t u n e affaire ind iv idue l le , a é t é j u g é e en fonct ion des 

c i r c o n s t a n c e s qu i lui sont p r o p r e s ; l ' a r r ê t r e n d u p a r la C o u r à son sujet ne 

s a u r a i t donc ê t r e g é n é r a l i s é a u x fins d e la p r é s e n t e r e q u ê t e i n t e r é t a t i q u e . 

93 . Le g o u v e r n e m e n t r e q u é r a n t c o n s t a t e q u e le g o u v e r n e m e n t 

d é f e n d e u r r écuse t ou t e r e sponsab i l i t é en i n v o q u a n t des règ les et 

p r inc ipes d e d ro i t publ ic i n t e r n a t i o n a l . S a n s n i e r l eur p e r t i n e n c e , il 

e s t i m e qu ' i l faut les r e p l a c e r d a n s le c o n t e x t e de la C o n v e n t i o n , et 

n o t a m m e n t de l 'a r t ic le 1 de celle-ci, qu i est le d ro i t app l i cab le en 

l ' espèce . E n t a n t q u ' a c c o r d i n t e r é t a l i q u e , la C o n v e n t i o n suppose un 

m o d e u n i f o r m e de r e sponsab i l i t é d e s E t a t s c o n t r a c t a n t s en cas d e 

v io la t ion p a r eux de l e u r ob l iga t ion de r e c o n n a î t r e à t o u t e p e r s o n n e 

r e l e v a n t de l e u r j u r i d i c t i o n les d ro i t s c o n s a c r é s p a r la C o n v e n t i o n , qu i est 
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u n e ob l iga t ion de r é s u l t a t et non de m o y e n s . La Tu rcmie ne s a u r a i t se 

s o u s t r a i r e à c e t t e r e s p o n s a b i l i t é en p r é t e n d a n t q u e les ac t e s i n c r i m i n é s 

sont i m p u t a b l e s a u x o r g a n e s ou a u t o r i t é s de la « R T C N » . L ' o c c u p a t i o n 

m i l i t a i r e du n o r d d e C h y p r e r é s u l t e d ' u n r e c o u r s i l légal à la fo r ce ; la 

po l i t ique t u r q u e cons i s t an t à su sc i t e r u n e sécess ion fondée su r u n e 

division rac ia le de C h y p r e a é té c o n d a m n é e s a n s a p p e l p a r la 

c o m m u n a u t é i n t e r n a t i o n a l e . L o r s q u e c e t t e po l i t ique a condu i t à la 

p r o c l a m a t i o n de la « R T C N » en 1983, c e t t e m e s u r e a ins i q u e tous les 

ac tes s éces s ionn i s t e s on t é t é r é p u t é s d é n u é s de t o u t e va l id i té j u r i d i q u e 

p a r le Conse i l de s écu r i t é des N a t i o n s un ies a insi q u e p a r le C o m i t é des 

M i n i s t r e s du Conse i l de l ' E u r o p e , d a n s u n e de ses r é s o l u t i o n s . Su r le p l an 

du dro i t i n t e r n a t i o n a l , c e t t e a b s e n c e d e v a l e u r jur id ic jue décou le de d e u x 

p r inc ipes de jus cogens: celui de la n o n - r e c o n n a i s s a n c e de c h a n g e m e n t s 

r é s u l t a n t d ' u n r e c o u r s i l légal à la force ou d e la m e n a c e de pa re i l r e c o u r s 

et l ' i n t e rd i c t i on de t o u t e d i s c r i m i n a t i o n r ac ia l e . Selon le g o u v e r n e m e n t 

r e q u é r a n t , le c a r a c t è r e i l légal de l ' a d m i n i s t r a t i o n d e la « R T C N » a 

é g a l e m e n t é t é con f i rmé p a r la C o u r en l 'affaire Loizidou ( a r r ê t au fond 

p r é c i t é , pp . 2230-2231 , §§ 42 et 44) . 

94. De l 'avis d u g o u v e r n e m e n t r e q u é r a n t , l ' i l légali té i n t r i n s è q u e de 

l ' a d m i n i s t r a t i o n du nord de C h y p r e i n t e rd i t à la T u r q u i e d ' i nvoque r u n e 

q u e l c o n q u e jus t i f i ca t ion légale d e ses ac t e s et de sa po l i t ique fondés su r la 

d i s c r i m i n a t i o n . La T u r q u i e n ' a c e r t e s a u c u n t i t r e légal sur les zones 

occupées , m a i s elle a s s u m e bel et b i en la r e sponsab i l i t é légale , ou 

l 'obl iga t ion d e r e n d r e des c o m p t e s , p o u r ce qu i s'y pas se . C e l a décou le du 

fait q u e la T u r q u i e d é t i e n t le con t rô le global et exclusi f su r ces zones , 

qu ' e l l e ne p a r t a g e avec a u c u n a u t r e E t a t . A ce sujet , le g o u v e r n e m e n t 

r e q u é r a n t renvoie à l'avis consu l t a t i f é m i s p a r la C o u r i n t e r n a t i o n a l e de 

j u s t i c e (CIJ) en l 'affaire de la N a m i b i e , où celle-ci a déc l a r é q u ' u n E t a t 

o c c u p a n t u n t e r r i t o i r e sans t i t r e est invest i de la r e sponsab i l i t é 

i n t e r n a t i o n a l e à l ' éga rd de ce t e r r i t o i r e (CIJ, Recuei l 1971, p . 118, § 54) . Le 

g o u v e r n e m e n t r e q u é r a n t af f i rme qu ' i l ex is te d e s p reuves s u r a b o n d a n t e s de 

la p r é s e n c e des forces a r m é e s t u r q u e s d a n s les zones occupées e t d u 

con t rô l e qu ' e l l e s y e x e r c e n t . Si la T u r q u i e ne pouvai t ê t r e t e n u e p o u r 

r e s p o n s a b l e de la s i t ua t i on r é g n a n t d a n s le n o r d de C h y p r e , a u c u n e a u t r e 

p e r s o n n e j u r i d i q u e ne p o u r r a i t l ' ê t r e , ce qu i a u r a i t p o u r effet de s a p e r 

l 'efficacité du s y s t è m e de la C o n v e n t i o n et l 'o rdre publ ic en E u r o p e . 

95 . Enfin, le g o u v e r n e m e n t r e q u é r a n t obse rve q u e , selon l ' a r r ê t 

Loizidou ( excep t ions p r é l i m i n a i r e s ) (p réc i t é , p . 24, § 62 ) , le fait q u e la 

T u r q u i e agisse d a n s u n e c e r t a i n e m e s u r e p a r l ' i n t e r m é d i a i r e d ' u n e 

a d m i n i s t r a t i o n locale s u b o r d o n n é e n ' inf lue en r i en su r les c o n s é q u e n c e s 

l éga les d é c o u l a n t d u con t rô l e q u ' e l l e exe r ce s u r les zones occupées . S'il 

es t v ra i q u ' u n E t a t p e u t d é l é g u e r la ge s t i on a d m i n i s t r a t i v e a u x a g e n t s 

d ' u n e a d m i n i s t r a t i o n locale s u b o r d o n n é e é t ab l i e d a n s c e r t a i n e s r ég ions , 

ce la ne le re lève n u l l e m e n t d e l 'ob l iga t ion de vei l ler au r e s p e c t des d ro i t s 
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de l ' h o m m e d a n s ces r ég ions . U n E t a t ne p e u t se r e t r a n c h e r d e r r i è r e u n e 

d é l é g a t i o n , fût-elle a u t h e n t i q u e , p o u r se d é f a u s s e r de ses r e sponsab i l i t é s 

en cas de m a n q u e m e n t a u x devoi rs qu i lui i n c o m b e n t de p a r le d ro i t 

i n t e r n a t i o n a l . En l ' espèce , la T u r q u i e est t e n u e de vei l le r au r e spec t des 

d ro i t s et l ibe r t é s p r o t é g é s p a r la C o n v e n t i o n et d ' e m p ê c h e r t o u t e v io la t ion 

de ceux-ci d a n s les zones q u ' e l l e con t rô l e . Le g o u v e r n e m e n t r e q u é r a n t fait 

valoir q u e , d a n s ces cond i t i ons , il ex i s t e u n e forte p r é s o m p t i o n q u e la 

T u r q u i e soit r e s p o n s a b l e d e t o u t e s les v io la t ions de la C o n v e n t i o n qu i se 

sont p r o d u i t e s d a n s les zones occupées , p r é s o m p t i o n qu i r evê t , en 

p r a t i q u e , u n c a r a c t è r e i r r é f r a g a b l e . 

96. La C o m m i s s i o n r a p p e l l e tou t d ' a b o r d q u e , d a n s ses r a p p o r t s 

re la t i fs aux p r é c é d e n t e s affai res i n t e r é t a t i q u e s ( r a p p o r t de 1976 p r é c i t é , 

p . 32, §§ 83-85, et p . 33 , § 87, c i n q u i è m e t i r e t , et r a p p o r t d e 1983 p r é c i t é , 

pp . 76-77, §§ 63-65) , elle a é t ab l i u n e d i s t i nc t i on e n t r e , d ' u n e p a r t , les ac t e s 

des forces a r m é e s t u r q u e s et a u t r e s a u t o r i t é s t u r q u e s - p o u r l e sque l s 

l 'E ta t d é f e n d e u r a é té t e n u r e s p o n s a b l e - e t , d ' a u t r e p a r t , les ac t e s des 

a u t o r i t é s chyp r io t e s t u r q u e s - qu i n 'on t pas é t é i m p u t é s à l 'E ta t 

d é f e n d e u r . En c o n s é q u e n c e , p o u r c h a c u n des griefs soulevés p a r le 

g o u v e r n e m e n t r e q u é r a n t , ces r a p p o r t s t r a i t e n t la q u e s t i o n de 

l ' i m p u t a b i l i t é s é p a r é m e n t , su ivan t qu ' i l y a eu ou non u n e rée l le 

p a r t i c i p a t i o n des a u t o r i t é s ou d e s officiers t u r c s . E n cas d e p a r t i c i p a t i o n , 

il a é t é cons idé ré qu ' e l l e e n t r a î n a i t la r e sponsab i l i t é de l 'E ta t d é f e n d e u r 

a u r e g a r d de la C o n v e n t i o n , m ê m e si la p l u p a r t d e s a c t e s i n c r i m i n é s se 

sont p r o d u i t s en d e h o r s du t e r r i t o i r e n a t i o n a l t u r c . 

97. La C o m m i s s i o n a suivi d a n s les g r a n d e s l ignes la m ê m e a p p r o c h e 

d a n s ses r a p p o r t s du 8 ju i l l e t 1993 re la t i fs aux affaires Chrysostomos et 

Papchrysostomou ( p réc i t é , pp . 25-27, §§ 90-102, et pp . 36-38, §§ 161-171), et 

Loizidou ( sér ie A n" 310, avis d e la C o m m i s s i o n , p . 46 , §§ 48 -51 , et p . 5 3 , 

§§ 94-95) , en é t a b l i s s a n t u n e d i s t i nc t i on s u p p l é m e n t a i r e e n t r e la « z o n e 

f r o n t a l i è r e » ou « z o n e t a m p o n » , où elle a cons idé ré q u e les forces t u r q u e s 

e x e r c e n t u n con t rô l e g loba l , et les a u t r e s p a r t i e s d u n o r d d e C h y p r e , où 

elle a r e c o n n u q u e les a u t o r i t é s chypr io t e s t u r q u e s pouva i en t e x e r c e r 

c e r t a i n s pouvoi r s sans e n g a g e r la r e sponsab i l i t é de la T u r q u i e 

(Chrysostomos et Papachrysostomou, r a p p o r t p r é c i t é , pp . 34-35 , §§ 146-156, et 

Loizidou, r a p p o r t p r éc i t é , pp . 5 0 - 5 1 , §§ 76-83) . 

98 . La C o m m i s s i o n c o n s i d è r e qu ' i l n ' e s t p lus poss ible d e conse rve r ces 

d i s t i nc t ions a p r è s l ' adop t ion p a r la C o u r d e ses d e u x a r r ê t s Loizidou 

préc i t é s ( excep t i ons p r é l i m i n a i r e s et fond) . D a n s le p r e m i e r , sur l eque l la 

C o m m i s s i o n s 'est dé jà a p p u y é e d a n s sa décis ion s u r la r ecevab i l i t é de la 

p r é s e n t e r e q u ê t e , la C o u r i n d i q u e (p. 24, § 62) : 

«Compte tenu de l'objet et du but de la Convention, une Partie contractante peut 

également voir engager sa responsabilité lorsque, par suite d 'une action militaire -

légale ou non —, elle exerce en prat ique le contrôle sur une zone située en dehors de 

son territoire national. L'obligation d 'assurer dans une telle région le respect des 
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dro i t s et l iber tés g a r a n t i s par la C o n v e n t i o n d é c o u l e du l'ait d e ce c o n t r ô l e , qu'i l s ' e x e r c e 

d i r e c t e m e n t , par l ' i n t e r m é d i a i r e d e s forces a r m é e s de l 'Etat c o n c e r n é ou par le b ia is 

d 'une a d m i n i s t r a t i o n locale s u b o r d o n n é e . » 

La C o u r a conclu (ibidem, § 64) q u e les ac t e s d é n o n c é s en c e t t e affaire 

( p e r t e p a r la r e q u é r a n t e d e sa m a î t r i s e su r ses b iens ) é t a i e n t de n a t u r e à 

r e l e v e r de la « j u r i d i c t i o n » de la T u r q u i e a u sens de l 'a r t ic le 1 de la 

C o n v e n t i o n . Tou te fo i s , elle a j u g é q u e la q u e s t i o n d e savoir si les 

faits i n c r i m i n é s é t a i e n t i m p u t a b l e s à la T u r q u i e et e n g a g e a i e n t la 

r e s p o n s a b i l i t é de l 'E t a t s e r a i t t r a n c h é e au s t a d e de l ' e x a m e n au fond. 

99. D a n s son a r r ê t au fond, la C o u r a s t a t u é s u r la q u e s t i o n c o m m e sui t 

( a r r ê t p r é c i t é , pp . 2235-2236, § 56) : 

«Il ne s ' impose p a s de d é t e r m i n e r si, c o m m e la r e q u é r a n t e et le g o u v e r n e m e n t 

chypriote l 'avancent , la T u r q u i e e x e r c e e n réa l i té d a n s le dé ta i l un contrô le sur la 

po l i t ique et les ac t ions des a u t o r i t é s de la « R T C N » . Le g r a n d n o m b r e de so ldat s 

part ic ipant à des m i s s i o n s ac t ives d a n s le nord d e C h y p r e (...) a t t e s t e q u e l ' armée turque 

e x e r c e en pra t ique un contrô le g lobal sur c e t t e part ie de l'île. D ' a p r è s le cr i tère p e r t i n e n t 

et d a n s les c i r c o n s t a n c e s de la c a u s e , ce contrô le e n g a g e sa re sponsab i l i t é à raison de la 

po l i t ique et des a c t i o n s de la « R T C N » (...). Les p e r s o n n e s t o u c h é e s par ce t t e po l i t ique ou 

ces ac t ions re l èvent d o n c de la « j u r i d i c t i o n » d e la T u r q u i e a u x fins d e l 'article 1 d e la 

C o n v e n t i o n . L'obl igat ion qui lui i n c o m b e de garant i r à la r e q u é r a n t e les droits et l ibertés 

déf inis dans la C o n v e n t i o n s ' é t end e n c o n s é q u e n c e à la partie s e p t e n t r i o n a l e de C h y p r e . 

C e t t e c o n c l u s i o n d i s p e n s e la C o u r de se p r o n o n c e r sur les a r g u m e n t s (...) c o n c e r n a n t 

la l é g a l i t é o u l ' i l l éga l i té p r é t e n d u e a u regard du droi t i n t e r n a t i o n a l de l ' in t ervent ion 

mi l i ta i re d e la T u r q u i e d a n s l'île en 1974 p u i s q u e (...) l ' é t a b l i s s e m e n t de la 

r e s p o n s a b i l i t é de l 'Etat sur le t erra in de la C o n v e n t i o n ne c o m m a n d e p a s pare i l 

e x a m e n (.. .) . Il suffit de r a p p e l e r à ce p r o p o s sa c o n s t a t a t i o n s e l o n l a q u e l l e la 

c o m m u n a u t é i n t e r n a t i o n a l e e s t i m e q u e la R é p u b l i q u e de C h y p r e est l 'un ique 

g o u v e r n e m e n t l é g i t i m e de l'île et a toujours re fusé d ' a d m e t t r e la l é g i t i m i t é d e la 

« R T C N » e n tant q u ' E t a t au s e n s du droit i n t e r n a t i o n a l (...) » 

100. La C o m m i s s i o n e s t i m e qu ' e l l e doi t en la m a t i è r e su ivre la 

déc is ion de la C o u r , qu ' i l y a lieu de c o n s i d é r e r , du poin t d e vue d u dro i t 

i n t e r n a t i o n a l , c o m m e la déc is ion de l ' o rgane c o m p é t e n t de la C o n v e n t i o n 

fa i san t a u t o r i t é . Le fait q u e le C o m i t é des M i n i s t r e s s e m b l e avoir 

i m p l i c i t e m e n t a d m i s le po in t de vue de la C o m m i s s i o n , qu i est d i f fé ren t , 

e n e n t é r i n a n t le r a p p o r t r e l a t i f à Chrysostomos et Papachrysostomou ne c h a n g e 

r i en à l 'affaire ca r c e t t e r é s o l u t i o n ( D H (95) 245 du 19 oc tob re 1995, 

r ep r i s e d a n s D R 86-B, p . 51) ne r e n f e r m e a u c u n e r é f é r e n c e exp re s se à la 

q u e s t i o n de la r e sponsab i l i t é de la T u r q u i e . Q u o i qu ' i l e n soit , l ' a r r ê t 

Loizidou est la d e r n i è r e décis ion en d a t e . 

101. P o u r conc lu re a ins i , la C o m m i s s i o n a p r i s en c o m p t e les 

a r g u m e n t s s o u m i s p a r les p a r t i e s à la p r o c é d u r e d a n s le c a d r e de la 

p r é s e n t e r e q u ê t e , n o t a m m e n t ceux du g o u v e r n e m e n t d é f e n d e u r selon 

l eque l il n ' a u r a i t j a m a i s fo rmulé la d é c l a r a t i o n mise en a v a n t d a n s l ' a r r ê t 

Loizidou, et ce t a r r ê t se l imi ta i t en tou t é t a t d e c a u s e aux c i r c o n s t a n c e s 

p r o p r e s à l 'affaire et ne se p r ê t a i t pas à u n e g é n é r a l i s a t i o n a u x fins de la 
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p r é s e n t e r e q u ê t e i n t e r é t a t i q u e . La C o m m i s s i o n ne souscr i t pas à ces 

t h è s e s . Elle obse rve q u e la p r o c é d u r e d e la C o u r en l 'affaire Loizidou e t 

cel le c o n d u i t e p a r e l l e - m ê m e en l ' espèce on t é t é m e n é e s en pa ra l l è l e et 

q u e les p a r t i e s on t d a n s les d e u x cas p r é s e n t é des a r g u m e n t s l a r g e m e n t 

i d e n t i q u e s . M ê m e en s u p p o s a n t q u e , c o m m e il l 'aff i rme, le g o u v e r n e m e n t 

d é f e n d e u r n ' a i t j a m a i s fo rmulé de d é c l a r a t i o n d a n s les t e r m e s r e p r i s p a r 

la C o u r , celle-ci a pris en c o m p t e u n g r a n d n o m b r e d ' a u t r e s faits e t 

a r g u m e n t s p o u r é t a y e r sa conclus ion p r é c i t é e . D e p lus , la C o u r a 

e x p r e s s é m e n t di t q u e , p o u r p a r v e n i r à pa re i l l e conc lus ion , il n ' é t a i t pas 

néces sa i r e de d é t e r m i n e r si la T u r q u i e e x e r ç a i t en r éa l i t é d a n s le dé t a i l 

u n c o n t r ô l e su r la po l i t ique et les ac t ions d e la « R T C N » . La C o m m i s s i o n 

n ' a d o n c pas non plus j u g é ut i le en l ' espèce de p r o c é d e r à c e t t e 

d é t e r m i n a t i o n et d e m e n e r u n e e n q u ê t e s u r cet a spec t de l 'affaire, 

c o m m e le d e m a n d a i t le g o u v e r n e m e n t r e q u é r a n t . 

102. Enfin, la C o m m i s s i o n no t e q u e les conclus ions d e la C o u r q u a n t à la 

r e sponsab i l i t é q u ' a s s u m e la T u r q u i e p a r r a p p o r t aux é v é n e m e n t s s u r v e n u s 

d a n s le nord d e C h y p r e sont e x p r i m é e s en t e r m e s t e l l e m e n t g é n é r a u x d a n s 

l ' a r rê t Loizidou qu ' i l y a lieu de les t r a i t e r c o m m e l ' énoncé d 'un p r inc ipe 

global . Dès lors , la C o m m i s s i o n e s t i m e q u e la r e sponsab i l i t é d e la T u r q u i e 

est e n g a g é e p o u r tous les ac tes d e la « R T C N » , qu i est u n e a d m i n i s t r a t i o n 

locale s u b o r d o n n é e de la T u r q u i e en place d a n s le n o r d de C h y p r e . C e t t e 

r e sponsab i l i t é ne se l imi te pas à des q u e s t i o n s de p r o p r i é t é tel les q u e celles 

t r a i t é e s d a n s l 'affaire Loizidou, ma i s couvre t o u t e la g a m m e des griefs 

soulevés pa r le g o u v e r n e m e n t r e q u é r a n t d a n s la p r é s e n t e r e q u ê t e , qu ' i l s se 

r a p p o r t e n t à des ac tes ou omiss ions des a u t o r i t é s t u r q u e s ou bien d e s 

a u t o r i t é s chypr io t e s t u r q u e s . P a r c o n s é q u e n t , la C o m m i s s i o n ne p r o c é d e r a 

pas d a n s le p r é s e n t r a p p o r t à u n e x a m e n dif férent ie l de l ' impu tab i l i t é p o u r 

c h a c u n des d ivers griefs en cause . 

Conclusion 

103. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e les faits d é n o n c é s 

d a n s la p r é s e n t e r e q u ê t e r e l è v e n t d e la « j u r i d i c t i o n » d e la T u r q u i e au 

sens de l ' a r t ic le 1 de la C o n v e n t i o n et , dès lors , e n g a g e n t la 

r e sponsab i l i t é de l 'E ta t d é f e n d e u r au r e g a r d de la C o n v e n t i o n . 

C h a p i t r e 4 

Recours internes 

104. D a n s sa décis ion su r la recevab i l i t é de la p r é s e n t e r e q u ê t e , la 

C o m m i s s i o n n ' a pas t r a n c h é la q u e s t i o n d e l ' é p u i s e m e n t des voies de 

r ecou r s i n t e r n e s p o u r a u t a n t qu ' i l s 'agissa i t des r e c o u r s d e v a n t les 
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a u t o r i t é s chypr io t e s t u r q u e s , e s t i m a n t q u e celle-ci é t a i t é t r o i t e m e n t liée à 

celle de la j u r i d i c t i o n de la T u r q u i e d a n s la p a r t i e n o r d de C h y p r e , qu i ne 

pouva i t ê t r e e x a m i n é e q u ' a u s t a d e de l ' e x a m e n au fond (décis ion p r é c i t é e , 

p . 141). O r la C o m m i s s i o n v e n a n t de conc lu r e qu ' i l y a lieu de c o n s i d é r e r la 

« R T C N » c o m m e u n e a d m i n i s t r a t i o n locale s u b o r d o n n é e de la T u r q u i e , 

don t les a c t e s e t omiss ions r e l èven t d e m a n i è r e g é n é r a l e de la 

r e s p o n s a b i l i t é de l 'E ta t d é f e n d e u r au r e g a r d de la C o n v e n t i o n , il lui 

i n c o m b e m a i n t e n a n t de r e c h e r c h e r si ce la i m p l i q u e q u e les r e cou r s d e la 

« R T C N » doivent auss i ê t r e cons idé r é s c o m m e des r e c o u r s « i n t e r n e s » au 

sens d e l ' anc ien a r t i c le 26 de la C o n v e n t i o n . En d ' a u t r e s t e r m e s , la 

C o m m i s s i o n doit r e c h e r c h e r si c e t t e d i spos i t ion ex ige , p o u r c h a c u n d e s 

griefs c o n c e r n a n t des m e s u r e s pr i ses p a r les a u t o r i t é s d e la « R T C N » , 

q u e les r e cou r s d i spon ib les d a n s c e t t e « R é p u b l i q u e » a i e n t é t é épu i sés 

p o u r qu ' e l l e pu isse p r o c é d e r à l ' e x a m e n au fond du g r i e f en q u e s t i o n . 

105. La p r a t i q u e h a b i t u e l l e d e la C o m m i s s i o n veu t q u e celle-ci é t u d i e 

la q u e s t i o n d e l ' é p u i s e m e n t des r e c o u r s i n t e r n e s s é p a r é m e n t p o u r c h a c u n 

des gr iefs sou levés . La C o m m i s s i o n n ' e n t e n d pas s ' é c a r t e r d e c e t t e 

p r a t i q u e en l ' e spèce , ce p o u r q u o i elle é t u d i e r a les r e c o u r s p a r t i c u l i e r s 

i nvoqués pa r le g o u v e r n e m e n t d é f e n d e u r en t e m p s u t i l e d a n s le c a d r e de 

la d e u x i è m e p a r t i e c i -après . C e p e n d a n t , la q u e s t i o n de savoir s'il y a l ieu 

de p r e n d r e en c o m p t e le m o m e n t venu les r e c o u r s d i spon ib les d a n s la 

« R T C N » revê t u n c a r a c t è r e p lus g é n é r a l e t doi t d o n c ê t r e t r a i t é e d e 

m a n i è r e g lobale . 

106. Le g o u v e r n e m e n t d é f e n d e u r af f i rme q u e le s y s t è m e j u d i c i a i r e mis 

en p lace d a n s la « R T C N » fourn i t des g a r a n t i e s i n s t i t u t i o n n e l l e s effectives 

et a d é q u a t e s . Le d ro i t n o r m a t i f et p r o c é d u r a l c o m p r e n d non s e u l e m e n t la 

« C o n s t i t u t i o n de la R T C N » et les lois a d o p t é e s en a p p l i c a t i o n de celle-ci, 

m a i s é g a l e m e n t c e r t a i n e s des lois p r o m u l g u é e s sous la C o n s t i t u t i o n de 

1960 et r e s t é e s en v i g u e u r a insi q u e - e s s e n t i e l l e m e n t en m a t i è r e de 

d ro i t p é n a l et civil - la common law b r i t a n n i q u e et les t h é o r i e s de l ' équ i t é 

d a n s la m e s u r e où el les ne sont p a s en c o n t r a d i c t i o n avec la C o n s t i t u t i o n . 

La « R T C N » bénéf ic ie d ' u n r é s e a u c o m p l e t d e t r i b u n a u x i n d é p e n d a n t s . 

L ' i n d é p e n d a n c e des j u g e s est g a r a n t i e p a r la « C o n s t i t u t i o n de la R T C N » 

et t o u t e i n g é r e n c e d a n s la c o m p é t e n c e d e s t r i b u n a u x est c o n s i d é r é e 

c o m m e u n e a t t e i n t e à l ' a u t o r i t é de la j u s t i c e (conlempl qf court). C e t t e 

in f rac t ion p e u t é g a l e m e n t ê t r e r e t e n u e c o n t r e l ' a d m i n i s t r a t i o n , 

n o t a m m e n t l o r s q u ' u n o r g a n e a d m i n i s t r a t i f n ' e x é c u t e p a s c o m m e il le 

doi t u n e décis ion de j u s t i c e . L ' o r g a n i s a t i o n des t r i b u n a u x r e m o n t e p o u r 

l ' e s sen t i e l à la C o n s t i t u t i o n de 1975 de « l ' E t a t fédéré t u r c de C h y p r e » , 

d o n t les d i spos i t ions p e r t i n e n t e s on t é t é mi ses en app l i ca t i on d a n s la loi 

d e 1976 sur les t r i b u n a u x e t r e p r i s e s d a n s la « C o n s t i t u t i o n de la R T C N » 

d e 1985. Les j u r i d i c t i o n s de p r e m i e r d e g r é r e g r o u p e n t les cour s d ' a ss i ses 

( c o m p o s é e s de t rois j u g e s d e d i s t r i c t qu i se r é u n i s s e n t sans j u r y p o u r j u g e r 

des in f rac t ions m a j e u r e s , n o t a m m e n t cel les p u n i e s d e la pe ine d e m o r t ) , 
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les t r i b u n a u x de d is t r ic t ( c o m p é t e n t s en m a t i è r e civile et p é n a l e ) , les 

t r i b u n a u x fami l i aux et les t r i b u n a u x p o u r e n f a n t s . La seu le j u r i d i c t i o n d e 

d e u x i è m e d e g r é est la C o u r s u p r ê m e , qu i se c o m p o s e d ' u n p r é s i d e n t e t d e 

sep t j u g e s et r e m p l i t p lu s i eu r s f o n c t i o n s : C o u r c o n s t i t u t i o n n e l l e s u p r ê m e 

(cinq j u g e s ) , cour d ' appe l ( q u o r u m de t ro is j u g e s ) et H a u t e C o u r 

a d m i n i s t r a t i v e ( juge u n i q u e en p r e m i è r e i n s t a n c e et f o r m a t i o n de t rois 

j u g e s en a p p e l ) . 

107. H o r m i s q u e l q u e s a u t r e s a t t r i b u t i o n s , la C o u r c o n s t i t u t i o n n e l l e est 

seu le c o m p é t e n t e p o u r s t a t u e r su r la c o n s t i t u t i o n n a l i t é des lois e t de 

c e r t a i n s a u t r e s t e x t e s . Il lui i n c o m b e donc de s t a t u e r su r la 

c o n s t i t u t i o n n a l i t é des lois ou déc is ions de l ' a s s e m b l é e légis la t ive , su r 

sa i s ine du p r é s i d e n t de la R é p u b l i q u e , a v a n t leur p r o m u l g a t i o n , su r des 

ac t ions en a n n u l a t i o n de lois e t de c e r t a i n e s a u t r e s n o r m e s g é n é r a l e s 

(ma i s non des déc is ions p r i ses en Conse i l des m i n i s t r e s ) d o n t la 

con fo rmi t é à la C o n s t i t u t i o n est a t t a q u é e p a r le p r é s i d e n t , les p a r t i s 

po l i t i ques , des g r o u p e s po l i t i ques , n e u f d é p u t é s ou assoc ia t ions 

c o n c e r n é e s e t — ce qu i est le p lus i m p o r t a n t - sur sa i s ine des t r i b u n a u x , 

su r des q u e s t i o n s ayan t t r a i t à la c o n s t i t u t i o n n a l i t é des lois e t a u t r e s 

n o r m e s (décis ions des o r g a n e s législat ifs et a d m i n i s t r a t i f s ) d o n t les 

j u r i d i c t i o n s on t beso in p o u r se p r o n o n c e r (les p a r t i e s à la p r o c é d u r e on t le 

d ro i t de d e m a n d e r pare i l l e sa i s ine et les t r i b u n a u x n ' on t pas c o m p é t e n c e 

p o u r t r a n c h e r e u x - m ê m e s la q u e s t i o n de la c o n s t i t u t i o n n a l i t é e t sont liés 

p a r la décis ion de la C o u r c o n s t i t u t i o n n e l l e et donc c o n t r a i n t s de ne p a s 

t en i r c o m p t e des d i spos i t ions jugées i n c o n s t i t u t i o n n e l l e s ) . 

108. La cou r d ' appe l c o n n a î t au second d e g r é des affaires civiles et 

p é n a l e s . T o u t e s les déc is ions des t r i b u n a u x de d i s t r i c t et des cour s 

d 'ass i ses son t de d ro i t suscep t ib l e s d ' a p p e l . En m a t i è r e p é n a l e , il es t 

possible de faire appe l d ' u n e c o n d a m n a t i o n e t /ou d ' u n e pe ine . D a n s les 

affaires d ' ass i ses , le p r o c u r e u r g é n é r a l p e u t é g a l e m e n t faire appe l d ' u n 

a c q u i t t e m e n t . En m a t i è r e p é n a l e c o m m e civile, les a p p e l s sont e x a m i n é s 

d a n s le c a d r e d ' u n e nouvel le a u d i e n c e . La cou r d ' a p p e l p e u t é g a l e m e n t 

é m e t t r e des o r d o n n a n c e s à'habeas corpus, de mandamus, d ' i n t e r d i c t i o n , de 

certiorari et d e quo warranto. Au c o n t r a i r e de ce qui se p r o d u i t d a n s le c a d r e 

du s y s t è m e ang la i s de common lavo don t elles sont les h é r i t i è r e s , ces 

o r d o n n a n c e s r e v ê t e n t mo ins d ' i m p o r t a n c e d a n s le no rd de C h y p r e p o u r 

le con t rô l e p a r le juge d ' a c t e s d e l ' a d m i n i s t r a t i o n ca r el les ne p e u v e n t 

ê t r e e m p l o y é e s lo r sque son t d i spon ib les d ' a u t r e s r e c o u r s plus spéc i f iques , 

ce qu i est e n g é n é r a l le cas e n ra i son de la c o m p é t e n c e exclusive d e la 

H a u t e C o u r a d m i n i s t r a t i v e en m a t i è r e a d m i n i s t r a t i v e . 

109. E n fait, la H a u t e C o u r a d m i n i s t r a t i v e a c o m p é t e n c e p o u r 

c o n t r ô l e r les a c t e s , déc is ions et omiss ions d e tou t o r g a n e , t o u t e a u t o r i t é 

ou t o u t e p e r s o n n e e x e r ç a n t u n pouvoir exécu t i f ou admin i s t r a t i f . En 

p r a t i q u e , ce la v a u t non s e u l e m e n t p o u r les o r g a n e s de l 'E ta t au sens 

s t r ic t , ma i s é g a l e m e n t p o u r les i n s t i t u t i o n s semi-officielles ( a g e n c e de 
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l ' é lec t r ic i té , a g e n c e des t é l é c o m m u n i c a t i o n s , soc ié tés p u b l i q u e s de 

radiodiffusion et d e té lév is ion) , p o u r les ac t e s a d m i n i s t r a t i f s individuels 

u n i q u e m e n t . Les ac t e s de n a t u r e légis la t ive ( c o m m e les r è g l e m e n t s 

a d o p t é s en Conse i l des m i n i s t r e s ) ou j u d i c i a i r e (pa r e x e m p l e les déc is ions 

du b u r e a u d u c a d a s t r e p o r t a n t s u r des confl i ts de b o r n a g e et de p r o p r i é t é 

foncière) ne son t pas cons idé ré s c o m m e des ac t e s a d m i n i s t r a t i f s r e l e v a n t 

du con t rô l e de la H a u t e C o u r a d m i n i s t r a t i v e . Tou te fo i s , les déc is ions pr i ses 

p a r les c o m m i s s i o n s c o m p é t e n t e s en v e r t u de la loi de 1977 su r le l o g e m e n t , 

la r é i n s e r t i o n et les b iens d ' é g a l e v a l e u r ( s ' a p p l i q u a n t à la d i s t r i b u t i o n a u x 

C h y p r i o t e s t u r c s des b iens « a b a n d o n n é s » p a r les C h y p r i o t e s grecs) son t 

c o n s i d é r é e s c o m m e des ac t e s a d m i n i s t r a t i f s . T o u s ces ac t e s p e u v e n t ê t r e 

a t t a q u é s p o u r i n c o n s t i t u t i o n n a l i t é , i l légal i té et excès ou a b u s de pouvoi r . 

La H a u t e C o u r a d m i n i s t r a t i v e p e u t a n n u l e r l ' ac te ou la décis ion 

a d m i n i s t r a t i v e e t , en cas d ' omis s ion , d é c l a r e r q u e celle-ci n ' a u r a i t pas dû 

ê t r e c o m m i s e et q u e ce qu i a é t é omis a u r a i t d û ê t r e accompl i . Tou te fo i s , 

elle ne p e u t s u b s t i t u e r sa p r o p r e décis ion à celle de l ' o r g a n e a d m i n i s t r a t i f 

c o m p é t e n t ni r év i se r la déc is ion d e ce d e r n i e r , la q u e s t i o n é t a n t 

n o r m a l e m e n t r envoyée à l ' o r g a n e en q u e s t i o n p o u r r é e x a m e n . La H a u t e 

C o u r a d m i n i s t r a t i v e ne p e u t p a s non p lus a l l oue r de r é p a r a t i o n à la 

p e r s o n n e lésée , celle-ci p o u v a n t en r e v a n c h e i n t e n t e r une ac t ion en 

i n d e m n i s a t i o n d e v a n t le t r i b u n a l de d i s t r i c t . 

110. Enf in , le s y s t è m e j u d i c i a i r e de la « R T C N » prévoi t d e u x d e g r é s d e 

ju r id ic t ion p o u r les t r i b u n a u x m i l i t a i r e s , qu i sont en p lace d e p u i s 1983 : le 

« t r i b u n a l des forces de s é c u r i t é de la R T C N » (qui se c o m p o s e de d e u x 

m e m b r e s des forces de s écu r i t é dés ignés p a r le c o m m a n d e m e n t de ces 

forces et de d e u x j u g e s civils d é s i g n é s p a r le consei l s u p é r i e u r de la 

m a g i s t r a t u r e ) et la « c o u r d ' a p p e l des forces de s é c u r i t é » (qui se c o m p o s e 

de d e u x m e m b r e s d e s forces d e s écu r i t é d é s i g n é s p a r le c o m m a n d a n t 

d e ces forces et d e d e u x j u g e s de la C o u r s u p r ê m e d é s i g n é s p a r le 

consei l s u p é r i e u r de la m a g i s t r a t u r e ) . C e s j u r i d i c t i o n s c o n n a i s s e n t des 

in f rac t ions p é n a l e s e t d i sc ip l ina i res c o m m i s e s p a r les m e m b r e s des forces 

d e s é c u r i t é . Elles on t auss i c o m p é t e n c e p o u r e x a m i n e r les in f rac t ions 

c o m m i s e s d a n s des zones mi l i t a i r e s , au cour s du service mi l i t a i r e et 

c o n c e r n a n t des b i ens mi l i t a i r e s . Elles n ' o n t a u c u n e a u t r e c o m p é t e n c e à 

l ' éga rd des civils. 

111. Le g o u v e r n e m e n t d é f e n d e u r af f i rme q u e tou t h a b i t a n t de 

la « R T C N » a accès à des t r i b u n a u x i n d é p e n d a n t s . S 'ag issan t des 

C h y p r i o t e s t u r c s v ivan t d a n s le no rd de C h y p r e , l eu r s d r o i t s son t 

p a r f a i t e m e n t p r o t é g é s p a r la C o n s t i t u t i o n et les lois de la « R T C N » , et 

g a r a n t i s p a r des t r i b u n a u x i n d é p e n d a n t s et i m p a r t i a u x . A u c u n é l é m e n t 

n ' a é t é avancé p o u r p r o u v e r qu ' i l n ' ex i s t e p a s de r e c o u r s ou q u e les 

r e c o u r s d i spon ib les sont insuff i sants ou inu t i l i sab les . Le g o u v e r n e m e n t 

d é f e n d e u r s o u t i e n t en o u t r e q u e les C h y p r i o t e s g recs et m a r o n i t e s v ivant 

d a n s le no rd de C h y p r e sont cons idé ré s c o m m e des c i toyens d e la « R T C N » 
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e t bénéf ic ien t d o n c des m ê m e s d ro i t s et r e cou r s q u e les C h y p r i o t e s t u r c s . 

E n p a r t i c u l i e r , l eu r s b iens i m m e u b l e s ne r e n t r e n t pas d a n s le c a d r e des 

b iens « a b a n d o n n é s » , ce p o u r q u o i a u c u n e r e s t r i c t i on ne v ien t e n t r a v e r 

l 'u t i l i sa t ion et la j o u i s s a n c e de ces b iens de la p a r t de l eu r p r o p r i é t a i r e . 

Les C h y p r i o t e s g recs de la p é n i n s u l e du K a r p a s ayan t p a r le passé 

i n t e n t é des ac t i ons en j u s t i c e p o u r se p l a i n d r e d ' u n e o c c u p a t i o n e t / ou 

d ' u n e d é t e n t i o n i l légale d e l eu r s b iens en v e r t u d e la loi su r les ac t e s 

d o m m a g e a b l e s on t o b t e n u ga in d e c a u s e . D a n s ces affa i res , le p r o c u r e u r 

g é n é r a l de la « R T C N » a é t é a s s igné en t a n t q u e c o d é f e n d e u r 

r e p r é s e n t a n t l 'E ta t , p a r ce q u e l ' occupa t ion des b i ens en q u e s t i o n ava i t 

r é s u l t é d ' u n e a t t r i b u t i o n ou d ' u n e a u t o r i s a t i o n e r r o n é e des o r g a n e s de 

l 'E ta t c o n c e r n é s . 

112. Le g o u v e r n e m e n t d é f e n d e u r fait c e p e n d a n t valoir q u e 

« l ' a d m i n i s t r a t i o n chyp r io t e g r e c q u e » d i s s u a d e a c t i v e m e n t les C h y p r i o t e s 

grecs e t m a r o n i t e s ins ta l l és d a n s le n o r d de C h y p r e de r e c o n n a î t r e , ou 

s e m b l e r r e c o n n a î t r e , les i n s t i t u t i o n s et a u t o r i t é s chyp r io t e s t u r q u e s , ce 

qu i les e m p ê c h e d e d e m a n d e r r é p a r a t i o n d a n s le c a d r e du s y s t è m e 

j u r i d i q u e du Nord . De la s o r t e , ils ne p e u v e n t conc lu re de t r a n s a c t i o n s 

a u p r è s des serv ices g o u v e r n e m e n t a u x chypr io t e s t u r c s ni s ' a d r e s s e r a u x 

a u t o r i t é s de la « R T C N » p o u r o b t e n i r le d ro i t de t r a n s f é r e r des b iens e t / 

ou d ' en h é r i t e r . Si le t r i b u n a l chypr io t e t u r c c o m p é t e n t é t a i t saisi d ' u n e 

d e m a n d e d 'oc t ro i de l ' a d m i n i s t r a t i o n de la success ion d ' u n C h y p r i o t e 

g r e c d é c é d é , il n 'y a u r a i t a u c u n e ra i son qu ' i l n 'y fasse pas d ro i t p o u r 

p e r m e t t r e d ' h é r i t e r des b iens . A cet é g a r d , le g o u v e r n e m e n t d é f e n d e u r 

renvo ie é g a l e m e n t à la conclus ion de la C o m m i s s i o n en l 'affaire 

Chrysostomos et Papachrysostomou ( r a p p o r t p r é c i t é , § 174) selon l aque l l e les 

r e q u é r a n t s ne s o u h a i t a i e n t pas se p réva lo i r des r ecou r s e x i s t a n t s . 

113. Le g o u v e r n e m e n t r e q u é r a n t fait valoir q u e la C o m m i s s i o n ne 

s au ra i t s ' appuye r sur les a r g u m e n t s p r é s e n t é s p a r le g o u v e r n e m e n t 

d é f e n d e u r au sujet du s y s t è m e jud i c i a i r e d e la « R T C N » , ca r ils son t 

t e n d a n c i e u x e t n e p r é s e n t e n t q u e les d i spos i t ions p r é v u e s en théo r i e p a r la 

« C o n s t i t u t i o n » et les « lo i s» de la « R T C N » en nég l igean t la to ta le i l légal i té 

d a n s laque l le c e t t e « C o n s t i t u t i o n » et ces « lo i s» on t é té c réées et 

fonc t ionnen t . P o u r le g o u v e r n e m e n t r e q u é r a n t , ces a r g u m e n t s ne sont 

q u ' u n e « t e n t a t i v e v isant à c r é e r u n e léga l i t é , u n e r é g u l a r i t é et d e s r ecou r s 

judic ia i res i l luso i res» , voire « u n e t e n t a t i v e de faire p a s s e r des d i spos i t ions 

i r r égu l i è res p o u r un « sys t ème j u r i d i q u e ». Selon lui , ces d ispos i t ions sont 

c o n t r a i r e s au d ro i t i n t e r n a t i o n a l , a insi q u e l ' i nd iquen t les Réso lu t ions 

541 (1983) et 550 (1984) du Conse i l de s écu r i t é des N a t i o n s un i e s , 

c o n t r a i r e s au T r a i t é de g a r a n t i e de 1960 - et r é s u l t e n t de l ' ag ress ion 

p e r p é t r é e p a r la T u r q u i e c o n t r e la R é p u b l i q u e de C h y p r e - , c o n t r a i r e s à la 

r é g l e m e n t a t i o n m u n i c i p a l e de la R é p u b l i q u e de C h y p r e e t , enfin, r é s u l t e n t 

d e v io la t ions du dro i t d u Conse i l de l 'Eu rope , qu i i n t e rd i t les v iola t ions 

s y s t é m a t i q u e s des dro i t s de l ' h o m m e ainsi q u e leurs c o n s é q u e n c e s . Elles 
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susc i t en t auss i la fausse i m p r e s s i o n q u e la « R T C N » , sa « C o n s t i t u t i o n » et 

son « s y s t è m e j u r i d i q u e » sont l 'œuvre d e s seuls C h y p r i o t e s t u rc s , p a s s a n t 

sous si lence le rôle q u e l 'E ta t d é f e n d e u r l u i - m ê m e a j o u é d a n s la mise en 

p lace d e s i n s t i t u t i o n s d e la p a r t i e n o r d d e C h y p r e . Le g o u v e r n e m e n t 

r e q u é r a n t fait obse rve r q u e c e t t e m a n i è r e d e p r o c é d e r vise à a f f i rmer q u e 

les i n s t i t u t i ons chypr io te s t u r q u e s ne p e u v e n t ê t r e ass imi lées a u x 

« a u t o r i t é s n a t i o n a l e s » de la T u r q u i e , p u i s q u e le g o u v e r n e m e n t d é f e n d e u r 

a e x p r e s s é m e n t nié q u e la T u r q u i e exe rce q u e l q u e r e sponsab i l i t é q u e ce 

soit à l ' égard de la « R T C N » et de ses i n s t i t u t i o n s . 

114. Le g o u v e r n e m e n t r e q u é r a n t fait r e m a r q u e r q u e , se lon 

l ' a r g u m e n t a t i o n d u g o u v e r n e m e n t d é f e n d e u r , la « C o n s t i t u t i o n d e la 

R T C N » est le t e x t e f o n d a m e n t a l d a n s le no rd de C h y p r e , ra i son p o u r 

l aque l l e il n ' ex i s t e pas d e r ecou r s c o n t r e des ac t ions c o n f o r m e s à c e t t e 

« C o n s t i t u t i o n » ou d ic t ées p a r e l le . Les r a p p o r t s e n t r e la « C o n s t i t u t i o n 

d e la R T C N » et la C o n v e n t i o n e u r o p é e n n e des D r o i t s de l ' H o m m e , 

i n c o r p o r é e d a n s le d ro i t d e la R é p u b l i q u e d e C h y p r e e n 1962, n ' o n t p a s 

fait l 'objet d ' exp l i ca t i ons d e la p a r t du g o u v e r n e m e n t d é f e n d e u r . Le d ro i t 

d e la C o n v e n t i o n é t a i t d i r e c t e m e n t app l i cab le à C h y p r e , ma i s il a é t é 

r e m p l a c é p a r la « C o n s t i t u t i o n de la R T C N » , d o n t la p o r t é e est m o i n d r e . 

E t a n t d o n n é q u e c e t t e « C o n s t i t u t i o n » ne g a r a n t i t les d ro i t s f o n d a m e n t a u x 

q u ' a u x «c i toyens d e la R T C N » , les « n o n - c i t o y e n s » et n o t a m m e n t les 

C h y p r i o t e s g recs non r é s i d a n t s ne p e u v e n t s 'en r é c l a m e r . En tou t é t a t de 

c a u s e , le g o u v e r n e m e n t r e q u é r a n t af f i rme q u ' e n ra i son du c o m p o r t e m e n t 

des « f o n c t i o n n a i r e s » et d e s « p o l i c i e r s » , qu i j o u e n t u n rô le f o n d a m e n t a l 

p o u r l ' o u v e r t u r e d e p r o c é d u r e s de r e c o u r s , il ex i s t e des p r a t i q u e s 

a d m i n i s t r a t i v e s de v io la t ion s y s t é m a t i q u e d e s d ro i t s q u e la C o n v e n t i o n 

g a r a n t i t aux C h y p r i o t e s g recs du K a r p a s e t a u x C h y p r i o t e s tu rcs (dont les 

T s i g a n e s ) , p o u r l e sque l l e s il n 'y a pas lieu d ' é p u i s e r les voies de r e c o u r s 

i n t e r n e s . 

115. Le g o u v e r n e m e n t r e q u é r a n t c o n s i d è r e l 'E ta t d é f e n d e u r c o m m e 

r e s p o n s a b l e d a n s la m e s u r e où le « s y s t è m e j u r i d i q u e » mis en place d a n s 

le n o r d de C h y p r e ne g a r a n t i t pas le r e spec t des d ro i t s énoncés d a n s la 

C o n v e n t i o n , ce qu i condu i t soit à des v io la t ions de ces d r o i t s soit au non -

r e spec t des ob l iga t ions posi t ives d é c o u l a n t de la C o n v e n t i o n . Le fait q u e 

les a c t e s d ' i n s t i t u t i o n s c r é é e s p a r la T u r q u i e p u i s s e n t e n g a g e r sa 

r e sponsab i l i t é n ' a pas p o u r coro l la i re q u e ces i n s t i t u t i o n s do iven t ê t r e 

t r a i t é e s c o m m e des i n s t i t u t i ons q u e la T u r q u i e est t e n u e de m e t t r e en 

p lace a u t i t r e de d ivers a r t i c l es d e la C o n v e n t i o n , tels q u e les a r t i c l es 6 e t 

13 ( d ' a u t r e s a r g u m e n t s du g o u v e r n e m e n t r e q u é r a n t re la t i fs au r e spec t d e 

ces a r t i c l e s son t exposés a u x p a r a g r a p h e s 323 , 353-354 et 525) . E t r e 

r e s p o n s a b l e d ' o r g a n e s s u b o r d o n n é s ne signifie pas non plus q u e ces 

o r g a n e s sont inves t i s du pouvoi r de « r e c o n n a î t r e » les d ro i t s p r o t é g é s p a r 

la C o n v e n t i o n a u sens de l ' a r t ic le 1 de cel le-ci . P a r t a n t , il ne s a u r a i t ê t r e 

néces sa i r e d ' é p u i s e r des « r e c o u r s » d e v a n t d e tels o r g a n e s aux fins d e 
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l ' anc ien a r t i c le 26 de la C o n v e n t i o n . M ê m e si, en e x e r ç a n t leurs fonct ions 

d e con t rô l e , ces o r g a n e s ne violent pas la C o n v e n t i o n ou e m p ê c h e n t d e s 

v io la t ions d e se p r o d u i r e , le c a d r e d a n s l eque l ils fonc t ionnen t ne p e u t 

ê t r e a p p r o u v é . Il y a u r a i t s inon le r i sque q u ' u n r é g i m e i l légal , r e c o n n u 

c o m m e tel p a r la c o m m u n a u t é i n t e r n a t i o n a l e , soit i n d i r e c t e m e n t 

l ég i t imé . Voi là p o u r q u o i le g o u v e r n e m e n t r e q u é r a n t e s t i m e qu ' i l n 'y a 

pas équ iva l ence e n t r e la r e sponsab i l i t é d e l 'E ta t et l ' exécu t ion d e s 

ob l iga t ions i m p o s é e s pa r la C o n v e n t i o n . 

116. Le g o u v e r n e m e n t r e q u é r a n t r envo ie à la j u r i s p r u d e n c e d e la 

C o u r , l aque l le s t i pu le qu ' i l faut t en i r c o m p t e de m a n i è r e r éa l i s t e non 

s e u l e m e n t des r e c o u r s p r é v u s en t h é o r i e d a n s le s y s t è m e j u r i d i q u e de la 

P a r t i e c o n t r a c t a n t e c o n c e r n é e , ma i s é g a l e m e n t du c o n t e x t e j u r i d i q u e et 

po l i t ique d a n s l eque l ils se s i t u e n t ( C o u r eur . D H , Akdivar et autres 

c. Turquie, a r r ê t du 16 s e p t e m b r e 1996, Recueil 1996-IV, p . 1211, § 69) . Il 

fait va loi r q u e les v io la t ions d é n o n c é e s en l ' espèce son t i n d i s s o l u b l e m e n t 

l iées à la n a t u r e d u r é g i m e en v i g u e u r d a n s la p a r t i e occupée d e C h y p r e e t 

à la po l i t ique d é c l a r é e de ce r é g i m e . Celui-c i es t u n e a d m i n i s t r a t i o n locale 

s u b o r d o n n é e , s o u m i s e au con t rô l e des forces mi l i t a i r e s t u r q u e s . Il e x p r i m e 

et s 'efforce d ' a p p l i q u e r les objectifs et la po l i t ique q u e la T u r q u i e v e u t 

p o u r C h y p r e , à savoir d iviser l'île en d e u x E t a t s d i s t i n c t s , l 'un p e u p l é et 

a d m i n i s t r é p a r les C h y p r i o t e s g recs et l ' a u t r e p a r les C h y p r i o t e s t u r c s . 

Sous un r é g i m e d ' occupa t i on m i l i t a i r e , il est t o t a l e m e n t i r r éa l i s t e et 

inconcevable de p e n s e r q u e les a u t o r i t é s a d m i n i s t r a t i v e s ou jud ic ia i res 

locales p e u v e n t é m e t t r e des déc is ions effectives à P e n c o n t r e des 

p e r s o n n e s e x e r ç a n t l ' au to r i t é avec le s o u t i e n de l ' a r m é e d ' o c c u p a t i o n , en 

vue de r e d r e s s e r des v io la t ions des d ro i t s de l ' h o m m e c o m m i s e s à 

l 'occasion de l ' app l ica t ion de la po l i t ique g é n é r a l e déf inie p a r le r é g i m e 

en p lace d a n s la zone occupée . 

1 1 7. I n v o q u a n t la déc is ion s u r la r ecevab i l i t é d e la r e q u ê t e n" 8007 /77 

( p r é c i t é e , p . 152, § 34) , le g o u v e r n e m e n t r e q u é r a n t a f f i rme q u ' o n ne peu t 

s ' a t t e n d r e à ce q u e les v i c t imes de v io la t ions des d ro i t s d e l ' h o m m e d a n s le 

t e r r i t o i r e occupé u s e n t de r ecou r s su r le t e r r i t o i r e n a t i o n a l du pays 

o c c u p a n t . Les r ecour s d i spon ib l e s s u r le t e r r i t o i r e o ccu p é , en r e v a n c h e , 

ne p e u v e n t ê t r e cons idé ré s c o m m e des « r e c o u r s i n t e r n e s » de l 'E ta t 

o c c u p a n t e t , m ê m e s'ils l ' é t a i en t , il convient selon lui de d i s t i n g u e r les 

r e c o u r s l égaux d e ceux q u i ne le son t p a s , seu ls les p r e m i e r s , c ' e s t -à -d i re 

ceux qui n ' on t pas é t é mis en p lace p a r le r é g i m e i l légal , c o r r e s p o n d a n t à 

ce qu i est p révu à l ' a r t ic le 26 de la C o n v e n t i o n . Il s e ra i t en effet a b s u r d e de 

c o n s i d é r e r q u e la C o n v e n t i o n , qu i dé fend la p r é é m i n e n c e du dro i t et d e la 

d é m o c r a t i e , ex ige des p e r s o n n e s q u e ses d i spos i t ions v i sen t à p r o t é g e r 

qu ' e l l e s r e c o u r e n t à des p r o c é d u r e s i l légales afin de pouvoi r bénéf ic ie r de 

l ad i t e p r o t e c t i o n . 

118. C ' e s t p o u r q u o i le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t q u e la 

T u r q u i e n ' es t pas en m e s u r e d'offrir des r ecou r s l é g a u x d a n s le no rd de 
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C h y p r e , p u i s q u e le r é g i m e m i l i t a i r e qu i y est é tab l i est a n t i d é m o c r a t i q u e 

et i l légal . Les t r i b u n a u x tu rc s f o n c t i o n n a n t à C h y p r e , n o t a m m e n t , son t 

i l l égaux car les m e s u r e s p r i ses p a r la T u r q u i e p o u r modi f ie r le s y s t è m e 

j u d i c i a i r e on t en f re in t le T r a i t é de g a r a n t i e . Les d i spos i t ions p e r t i n e n t e s 

du d ro i t i n t e r n a t i o n a l i n t e r d i s e n t m ê m e à u n o c c u p a n t de modi f ie r le 

s y s t è m e j u r i d i q u e du t e r r i t o i r e occupé . Il avance q u ' e n tou t é t a t d e 

c a u s e les d i spos i t ions de la C o n v e n t i o n l ' e m p o r t e n t su r les règ les du 

dro i t i n t e r n a t i o n a l publ ic s ' ag i s san t de la s i t ua t i on de la p u i s s a n c e 

o c c u p a n t e , la C o n v e n t i o n é t a n t u n e lex specialis en m a t i è r e de d ro i t s de 

l ' h o m m e . 

119. Dès lors , le g o u v e r n e m e n t r e q u é r a n t cons idè re auss i c o m m e 

inapp l i cab le la déc i s ion d e la C o u r i n t e r n a t i o n a l e de jus t ice en l 'affaire 

de la N a m i b i e (voir c i -dessus) , d é c l a r a n t q u e l ' absence de va l id i té des 

a c t e s d ' u n E t a t qu i occupe i l l é g a l e m e n t un t e r r i t o i r e ne doit pas avoir 

p o u r c o n s é q u e n c e d e pr iver les h a b i t a n t s d e ce t e r r i t o i r e des a v a n t a g e s 

d é c o u l a n t de la c o o p é r a t i o n i n t e r n a t i o n a l e , ce qu i veut d i r e q u e c e t t e 

a b s e n c e de va l id i té ne s ' a t t a c h e pas a u x a c t e s te ls q u e l ' inscr ip t ion à 

l ' é t a t civil des n a i s s a n c e s , décès et m a r i a g e s , d o n t on ne p o u r r a i t 

m é c o n n a î t r e les effets q u ' a u d é t r i m e n t d e s d i t s h a b i t a n t s . Il fait obse rve r 

q u e la déc is ion su r la N a m i b i e a é t é c i tée d a n s l ' a r r ê t Loizidou r e n d u p a r la 

C o u r , m a i s q u e celle-ci s 'est r e fusée à é n o n c e r u n e t h é o r i e g é n é r a l e su r la 

l éga l i t é des ac t e s législat i fs et a d m i n i s t r a t i f s de la « R T C N » ( a r r ê t au fond 

p r é c i t é , p . 2 2 3 1 , § 45) . La C o u r e u r o p é e n n e d e j u s t i c e n ' a pas a p p l i q u é la 

déc is ion sur la N a m i b i e en l 'affaire M i n i s t è r e d e l 'Agr i cu l tu r e , de la P ê c h e 

et de l ' A l i m e n t a t i o n , ex parte S.P. A n a s t a s s i o u (Pissour is ) Ltd c. S u n z e s t 

P r o d u c t s , pas p lus q u e la US 7th Circuit Court d a n s Autocephalos Greek 

Orthodox Church oj'Cyprus v. Goldberg and Feldman Fine Arts (917 Fed. Reporter 

2ndséries 278 (7th Cir.) 1990). Le g o u v e r n e m e n t r e q u é r a n t n ' exc lu t pas q u e 

c e r t a i n e s d i spos i t ions pr i ses d a n s le c a d r e du « s y s t è m e j u r i d i q u e de la 

R T C N » t o u c h a n t les p e r s o n n e s pr ivées ( c o m m e un divorce ou un 

t e s t a m e n t ) p u i s s e n t ê t r e j u g é e s l é g i t i m e s , m a i s e s t i m e q u e cela n ' e s t p a s 

i n c o m p a t i b l e avec la pos i t ion g é n é r a l e , d i c t ée p a r des c o n s i d é r a t i o n s 

i m p é r i e u s e s d ' o r d r e publ ic , se lon l aque l l e les p r é t e n d u s « r e c o u r s » son t 

i l l égaux et ne son t pas à p r e n d r e en c o n s i d é r a t i o n aux fins de la 

C o n v e n t i o n . 

120. La C o m m i s s i o n sou l igne tou t d ' a b o r d q u ' e l l e ne s a u r a i t avoir 

p o u r t â c h e en l ' e spèce de se p r o n o n c e r s u r le s t a t u t de la « R T C N » et la 

va l id i té des ac t e s de son a d m i n i s t r a t i o n au r e g a r d des d i spos i t ions 

g é n é r a l e s du dro i t i n t e r n a t i o n a l . Sa seu le fonct ion d a n s le p r é s e n t 

c o n t e x t e cons is te à r e c h e r c h e r d a n s que l l e m e s u r e il y a l ieu d e p r e n d r e 

e n c o m p t e a u x fins de l ' anc ien a r t i c le 26 de la C o n v e n t i o n les r e c o u r s 

i nvoqués p a r le g o u v e r n e m e n t d é f e n d e u r . C e d e r n i e r a y a n t s e u l e m e n t 

c i té les r e c o u r s p r é s e n t é s c o m m e offerts p a r le « s y s t è m e j u r i d i q u e de la 

R T C N » , force est de s u p p o s e r qu ' i l n ' e n ex i s t e pas d ' a u t r e s , en p a r t i c u l i e r 
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en T u r q u i e , suscep t ib l e s d e fourn i r un r e d r e s s e m e n t des d i f fé ren t s gr iefs 

soulevés . M ê m e s'il ex is ta i t de te ls r e c o u r s , la C o m m i s s i o n n ' a pas à en 

t e n i r c o m p t e d a n s la m e s u r e où le g o u v e r n e m e n t d é f e n d e u r n ' a pas 

d é c l a r é qu ' i l s a u r a i e n t dû ê t r e épu i sé s . 

121. S ' ag i s san t donc des r e c o u r s d i spon ib les d a n s la « R T C N » , il 

s e m b l e q u e les d e u x p a r t i e s c o n v i e n n e n t qu ' i l ne faut pas les c o n s i d é r e r 

c o m m e des r e c o u r s « i n t e r n e s » a u sens de l ' anc ien a r t i c l e 26. C e p e n d a n t , 

el les a d o p t e n t ce point de vue p o u r des ra i sons d i f fé ren tes . Le 

g o u v e r n e m e n t d é f e n d e u r ne cons idè re pas les r e c o u r s en q u e s t i o n 

c o m m e « i n t e r n e s » car il a f f i rme de m a n i è r e g é n é r a l e q u e la T u r q u i e 

n ' e s t p a s r e s p o n s a b l e d e s ac t ions de la « R T C N » qu i , se lon lui , es t u n 

E t a t i n d é p e n d a n t d i s t inc t de la T u r q u i e . La C o m m i s s i o n a dé jà r e j e t é 

c e t t e t h è s e en d é c l a r a n t q u e la T u r q u i e doi t ê t r e t e n u e p o u r r e s p o n s a b l e 

en r a i son du con t rô l e g lobal qu ' e l l e exe r ce s u r la « R T C N » , qu i est u n e 

a d m i n i s t r a t i o n locale s u b o r d o n n é e de la T u r q u i e . Le g o u v e r n e m e n t 

r e q u é r a n t , qu i a d m e t c e t t e déf in i t ion d e la « R T C N » , fait tou te fo is valoir 

q u e les « r e c o u r s d e la R T C N » ne sont pas des r e c o u r s « i n t e r n e s » à la 

T u r q u i e , p u i s q u e les « a u t o r i t é s de la R T C N » n ' o n t p a s la c a p a c i t é 

j u r i d i q u e de s ' a c q u i t t e r des ob l iga t ions c o n t r a c t é e s p a r la T u r q u i e en 

v e r t u d e la C o n v e n t i o n . 

122. La C o m m i s s i o n juge c e t t e d i s t i nc t ion ar t i f ic iel le . La q u e s t i o n d e 

savoir si la T u r q u i e p e u t s ' a c q u i t t e r des ob l iga t ions qu i lui i n c o m b e n t en 

v e r t u d e c e r t a i n s a r t i c l es de la C o n v e n t i o n te ls q u e les a r t i c l es 6 ou 13 au 

t r a v e r s d ' i n s t i t u t i o n s c r é é e s d a n s le c a d r e de l ' a d m i n i s t r a t i o n locale 

s u b o r d o n n é e du n o r d de C h y p r e r e s so r t i t au fond des q u e s t i o n s qu i se 

posen t sous l ' ang le de ces a r t i c l e s , e t n ' a r ien à voir avec l ' ex igence 

p r o c é d u r a l e de c a r a c t è r e g é n é r a l é n o n c é e à l ' a r t ic le 26 d e la C o n v e n t i o n , 

vou l an t q u e les griefs s o u m i s à la C o m m i s s i o n a i e n t a u p a r a v a n t é t é 

exposés d e v a n t les « a u t o r i t é s i n t e r n e s » suscep t ib l e s d'offrir un 

r e d r e s s e m e n t effectif. D e l 'avis de la C o m m i s s i o n , d i r e q u e la « R T C N » 

est u n e a d m i n i s t r a t i o n locale s u b o r d o n n é e de la T u r q u i e i m p l i q u e 

n é c e s s a i r e m e n t de c o n s i d é r e r les r e c o u r s d i spon ib l e s d e v a n t les 

i n s t i t u t i ons d e la « R T C N » c o m m e des « r e c o u r s i n t e r n e s » de l 'E t a t 

d é f e n d e u r a u x fins de l ' anc ien a r t i c le 26 d e la C o n v e n t i o n . 

123. Q u a n t à l ' au t r e a r g u m e n t du g o u v e r n e m e n t r e q u é r a n t selon 

l eque l ces r e c o u r s ne son t pas p e r t i n e n t s p a r c e qu ' i l s f onc t ionnen t d a n s 

l ' i l légal i té la p lus t o t a l e , la C o m m i s s i o n no te q u e la c r é a t i o n de la 

« R T C N » a de fait é t é r é p u t é e i l légale et non val ide d a n s des r é s o l u t i o n s 

du Conse i l d e s écu r i t é d e s N a t i o n s un i e s et du C o m i t é des M i n i s t r e s du 

Conse i l de l ' E u r o p e et q u e celle-ci n ' a é t é r e c o n n u e p a r a u c u n E t a t à 

l ' excep t ion d e la T u r q u i e . Il es t é g a l e m e n t év iden t q u e la p r o c l a m a t i o n 

d e l ' i n d é p e n d a n c e de la « R T C N » est i n c o m p a t i b l e avec les accords 

i n t e r n a t i o n a u x a y a n t p r é s i d é à l ' i n d é p e n d a n c e de C h y p r e et avec la 

C o n s t i t u t i o n chypr io t e d e i 960 . N é a n m o i n s , on ne p e u t n ie r l ' ex i s t ence 



394 AFFAIRE CHYPRE c. TURQUIE - RAPPORT DE LA COMMISSION 

du r é g i m e d e la « R T C N » ni q u e celui-ci exe r ce u n e a u t o r i t é de facto su r la 

p a r t i e no rd d e C h y p r e , sous le con t rô l e global de la T u r q u i e . S'il es t v ra i 

q u e le g o u v e r n e m e n t d e la R é p u b l i q u e de C h y p r e d e m e u r e l ' u n i q u e 

g o u v e r n e m e n t l ég i t ime de C h y p r e , et q u ' e n c o n s é q u e n c e c e r t a i n e s 

d i spos i t ions a u m o i n s de la « C o n s t i t u t i o n d e la R T C N » ne p e u v e n t se 

voir a t t r i b u e r de va l id i té j u r i d i q u e a u x fins de la C o n v e n t i o n ( a r r ê t 

Loizidou (fond) p r éc i t é , p . 2 2 3 1 , § 44) , la C o u r a a d m i s q u e «le d ro i t 

i n t e r n a t i o n a l r e c o n n a î t en pa re i l cas la l ég i t im i t é de c e r t a i n s 

a r r a n g e m e n t s et t r a n s a c t i o n s j u r i d i q u e s (...) « d o n t on ne p o u r r a i t 

m é c o n n a î t r e les effets q u ' a u d é t r i m e n t d e s h a b i t a n t s du t e r r i t o i r e » 

(ibidem, § 45 , avec u n e r é f é r ence à la décis ion de la CIJ su r la N a m i b i e ) . 

124. La C o m m i s s i o n no t e q u e la d i spos i t ion p a r t i c u l i è r e de la 

« C o n s t i t u t i o n d e la R T C N » j u g é e non va l ide p a r la C o u r visai t à p r ive r 

les ind iv idus c o n c e r n é s d ' u n d ro i t g a r a n t i p a r la C o n v e n t i o n . Tou te fo i s , 

c o n c e r n a n t les r e c o u r s offerts p a r le « s y s t è m e j u r i d i q u e d e la R T C N » , le 

g o u v e r n e m e n t d é f e n d e u r s o u t i e n t e s s e n t i e l l e m e n t qu ' i l s sont béné f iques 

p o u r la p o p u l a t i o n du nord de C h y p r e d a n s la m e s u r e où ils s e r v e n t à 

p r é v e n i r les v io la t ions don t elle se ra i t v ic t ime ou à r e d r e s s e r ces 

v io la t ions . L a C o m m i s s i o n a d m e t q u e te l le est b i en la fonct ion d e s 

r e c o u r s en c a u s e b ien q u e le c ad re d a n s l eque l ils on t é t é c réés e t 

f onc t ionnen t soit i l légal du poin t de vue du dro i t i n t e r n a t i o n a l . Tou te fo i s , 

c e t t e i l légal i té au p lan i n t e r n a t i o n a l n 'es t pas en soi suff isante p o u r pr iver 

ces r e cou r s d e l eu r c a r a c t è r e effectif. P o u r a u t a n t qu ' i l s son t r é e l l e m e n t 

effectifs, ils fou rn i s sen t a u x p e r s o n n e s c o n c e r n é e s un moyen p r a t i q u e 

d ' a m é l i o r e r l eu r s i t u a t i o n tou t en p e r m e t t a n t d a n s le m ê m e t e m p s a u x 

a u t o r i t é s de m e t t r e en p lace la s i t ua t i on qu ' e l l e s jugen t a p p r o p r i é e et qu i 

doi t f o r m e r la base sur l aque l l e elles e n g a g e n t l eur r e s p o n s a b i l i t é 

i n t e r n a t i o n a l e , n o t a m m e n t la r e s p o n s a b i l i t é au r e g a r d de la C o n v e n t i o n 

qu i , en l ' espèce , doi t ê t r e i m p u t é e à la T u r q u i e . 

125. S a c h a n t q u e la C o n v e n t i o n est un i n s t r u m e n t v i san t à p r o t é g e r 

les d r o i t s de l ' h o m m e de m a n i è r e p r a t i q u e et effective et c o n n a i s s a n t 

é g a l e m e n t le c a r a c t è r e subs id i a i r e d u m é c a n i s m e de con t rô l e 

i n t e r n a t i o n a l é t ab l i p a r la C o n v e n t i o n , la C o m m i s s i o n cons idè re qu ' e l l e 

se doi t en p r inc ipe de p r e n d r e en c o m p t e , a u x fins de l ' anc ien a r t i c le 26, 

t o u t r e c o u r s effectif q u e l ' a d m i n i s t r a t i o n locale s u b o r d o n n é e de la 

T u r q u i e en p lace d a n s le no rd de C h y p r e t i en t à la d i spos i t ion des 

v i c t imes de v io la t ions a l l éguées de la C o n v e n t i o n . C e t t e a p p r o c h e est 

é g a l e m e n t c o n f o r m e à celle a d o p t é e p a r elle d a n s l 'affaire Chrysostomos et 

Papachrysostomou, où elle a cons idé ré q u e c e r t a i n s r ecou r s de la « R T C N » 

é t a i e n t va l ides ( m ê m e si à l ' é p o q u e elle n ' a t t r i b u a i t pas de r e s p o n s a b i l i t é 

g loba le à la T u r q u i e ; r a p p o r t p r é c i t é , p . 35 , § 152). 

126. Seuls les r ecour s effectifs do ivent ê t r e épu i sé s . La q u e s t i o n de 

savoir si un r e c o u r s d o n n é peu t ou non p a s s e r p o u r effectif doi t ê t r e 

e x a m i n é e p a r r a p p o r t au gr ief en cause . Il est vra i q u ' e n l ' espèce les 
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griefs du g o u v e r n e m e n t d é f e n d e u r se r a p p o r t e n t e s s e n t i e l l e m e n t à u n 

c e r t a i n n o m b r e de p r a t i q u e s a d m i n i s t r a t i v e s a l l é g u é e s , p o u r l esque l les il 

n ' e s t pas exigé d ' é p u i s e r les r e cou r s i n t e r n e s . Tou te fo i s , la q u e s t i o n m ê m e 

de savoir s'il ex i s t e ou non u n e p r a t i q u e a d m i n i s t r a t i v e est fonct ion d e 

l ' absence de r e c o u r s effectifs p o u r r e d r e s s e r les ac t e s cons t i tu t i f s d e c e t t e 

p r a t i q u e , r a i son p o u r l aque l l e la C o m m i s s i o n doi t e x a m i n e r la q u e s t i o n 

des r e c o u r s d i spon ib les là où il conv ien t d a n s la d e u x i è m e p a r t i e c i - ap rès . 

C o m p t e t e n u des conc lus ions qu i p r é c è d e n t , elle p r e n d r a à c h a q u e fois en 

c o n s i d é r a t i o n les r e cou r s de la « R T C N » . 

127. La C o m m i s s i o n ne cons idè re pas q u e le fait d ' ex ige r des v ic t imes 

des v io la t ions a l l éguées q u ' e l l e s é p u i s e n t les r e c o u r s d i spon ib les d a n s la 

« R T C N » vaille r e c o n n a i s s a n c e i nd i r ec t e de la l ég i t im i t é d ' un r é g i m e non 

a d m i s en d ro i t i n t e r n a t i o n a l . Le s t a t u t de la « R T C N » au r e g a r d du dro i t 

i n t e r n a t i o n a l r e s t e celui d ' u n e a d m i n i s t r a t i o n locale s u b o r d o n n é e de la 

T u r q u i e , d o n t les ac t e s e n g a g e n t la r e sponsab i l i t é de la seu le T u r q u i e au 

t i t r e de la C o n v e n t i o n . 

Conclusion 

128. La C o m m i s s i o n conc lu t , pa r d i x - n e u f voix c o n t r e une , q u ' a u x fins 

d e l ' anc ien a r t i c l e 26 de la C o n v e n t i o n , les r e cou r s d i spon ib l e s d a n s le n o r d 

de C h y p r e do iven t pa s se r p o u r des « r e c o u r s i n t e r n e s » d e l 'E ta t d é f e n d e u r 

et qu ' e l l e doi t p r o c é d e r à l ' éva lua t ion de leur c a r a c t è r e effectif d a n s les 

c i r c o n s t a n c e s spéci f iques où la q u e s t i o n se pose . 

C h a p i t r e 5 

Respect de la règle des six mois 

129. D a n s sa déc is ion su r la r ecevab i l i t é , la C o m m i s s i o n a é g a l e m e n t 

r é se rvé la q u e s t i o n du r e spec t de la règ le des six mois é n o n c é e à l ' anc ien 

a r t i c le 26 de la C o n v e n t i o n s ' ag i s san t des a l l éga t i ons de v io la t ions 

c o n t i n u e s d e c e r t a i n s a r t i c l es d e la C o n v e n t i o n (décis ion p r éc i t é e , p . 142). 

Les p a r t i e s n ' on t s o u m i s a u c u n a r g u m e n t à ce sujet au s t a d e d e l ' e x a m e n 

au fond. 

130. La C o m m i s s i o n re lève q u e les v io la t ions c o n t i n u e s a l l é g u é e s se 

p r o d u i s e n t d a n s le c a d r e de p r a t i q u e s a d m i n i s t r a t i v e s p o u r l e sque l l e s , 

p a r déf in i t ion , a u c u n r ecou r s i n t e r n e n ' a beso in d ' ê t r e épu i sé et où , p a r 

c o n s é q u e n t , le dé la i m e n t i o n n é à l ' anc ien a r t i c le 26 n e c o m m e n c e pas à 

cou r i r à p a r t i r de la d a t e de la décis ion déf in i t ive , m a i s d e celle où se sont 

p r o d u i t s les ac t e s i n c r i m i n é s . La C o m m i s s i o n a d o n c p r i n c i p a l e m e n t p o u r 

t â c h e de vér i f ier si les p r a t i q u e s a d m i n i s t r a t i v e s a l l é g u é e s son t tou jours 

en v igueu r . A cet é g a r d , elle ne peu t t en i r c o m p t e q u e des p r a t i q u e s qu i 
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on t c o n t i n u é à avoir cours j u s q u ' à six mo i s a u m o i n s a v a n t l ' i n t roduc t ion 

d e la r e q u ê t e p o u r a u t a n t qu ' e l l e s se son t poursu iv ie s a p r è s c e t t e d a t e . 

Les p r a t i q u e s qu i on t cessé p lus tô t n e p e u v e n t a b s o l u m e n t p a s ê t r e 

p r i ses en c o m p t e . Voi là p o u r q u o i la C o m m i s s i o n a déc idé d ' e x c l u r e du 

c h a m p d e l ' e n q u ê t e qu ' e l l e a m e n é e au t i t r e de l ' anc ien a r t i c le 28 § 1 a) 

d e la C o n v e n t i o n t o u t e s i t u a t i o n ayan t pr is fin a v a n t le 22 m a i 1994 

( p a r a g r a p h e 33 du r a p p o r t ) . 

Conclusion 

131. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u ' a u c u n e a u t r e q u e s t i o n 

n e se pose q u a n t a u respec t de la règ le des six mois p r é v u e à l ' anc ien 

a r t ic le 26 de la C o n v e n t i o n . 

C h a p i t r e 6 

Evaluation des preuves 

132. A v a n t d ' e x a m i n e r les a l l éga t i ons du g o u v e r n e m e n t r e q u é r a n t au 

t i t r e d e c h a c u n des a r t i c l e s de la C o n v e n t i o n invoqués , la C o m m i s s i o n 

j u g e a p p r o p r i é de r a p p e l e r les p r inc ipes qu i do iven t en l ' e spèce la g u i d e r 

d a n s sa t â c h e d ' é t a b l i s s e m e n t des faits en v e r t u de l ' anc ien a r t i c l e 28 § 1 a) 

d e la C o n v e n t i o n , n o t a m m e n t en ce qu i c o n c e r n e l ' a p p r é c i a t i o n d e s 

p r e u v e s qu i lui on t é t é fourn ies p a r les p a r t i e s ou q u e ses d é l é g u é s on t 

r a s s e m b l é e s lors de l ' e n q u ê t e qu ' i l s ont m e n é e avec les r e p r é s e n t a n t s des 

p a r t i e s . 

133. D ' a p r è s la j u r i s p r u d e n c e d e s o r g a n e s de la C o n v e n t i o n , les faits 

do iven t ê t r e p rouvés « a u - d e l à de tou t d o u t e r a i s o n n a b l e » . U n e te l le 

p r e u v e p e u t r é s u l t e r d ' un fa isceau d ' ind ices , ou de p r é s o m p t i o n s non 

r é i u t é e s , s u f f i s a m m e n t g raves , préc is et c o n c o r d a n t s . E n o u t r e , le 

c o m p o r t e m e n t des p a r t i e s lors de la r e c h e r c h e des p r e u v e s peu t e n t r e r 

en l igne d e c o m p t e (Irlande c. Royaume-Uni p r éc i t é , p . 65 , § 161). En o u t r e , 

s ' ag i s san t d ' é t ab l i r l ' ex i s tence de p r a t i q u e s a d m i n i s t r a t i v e s , les 

i n s t i t u t i o n s de la C o n v e n t i o n ne s ' i n sp i r en t pas de l ' idée q u e la c h a r g e de 

la p r e u v e pèse su r l 'un des d e u x g o u v e r n e m e n t s en c a u s e . La C o m m i s s i o n 

doi t au c o n t r a i r e e x a m i n e r tous les é l é m e n t s q u i lui on t é t é s o u m i s , que l l e 

q u e soit l eu r o r ig ine (ibidem, p . 64, § 160). 
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134. En l ' e spèce , la C o m m i s s i o n ne se h e u r t e p a s à des diff icul tés 

p r o v o q u é e s p a r l ' absence de c o o p é r a t i o n du g o u v e r n e m e n t d é f e n d e u r , 

c o m m e cela avai t é t é le cas avec les p r é c é d e n t e s r e q u ê t e s i n t e r é t a t i q u e s . 

Elle ne p e n s e pas qu ' i l c o n v i e n n e de t i r e r de conc lus ions de l ' absence de 

c o o p é r a t i o n de ce d e r n i e r lors des p r e m i è r e s é t a p e s de la p r o c é d u r e au 

fond. C 'es t p o u r q u o i elle s ' a p p u i e r a su r les é l é m e n t s vérif iés d a n s le 

c a d r e d ' u n e p r o c é d u r e c o n t r a d i c t o i r e , que l l e q u e soit la p a r t i e d o n t ils 

é m a n e n t . Elle n ' a ainsi p a s é t é c o n t r a i n t e d e r e c o u r i r à des p r é c a u t i o n s 

p a r t i c u l i è r e s p o u r pa l l i e r les éven tue l l e s c a r e n c e s d u e s au fait q u e les 

p r e u v e s ne p r o v i e n d r a i e n t q u e d ' u n e p a r t i e ( r a p p o r t de 1976 p r é c i t é , 

p. 3 1 , § 8 1 , e t r a p p o r t de 1983 p réc i t é , p . 85 , § 90, et p . 86, § 95) ni de 

c lasse r les faits é tab l i s en fonct ion de leur d e g r é d e c e r t i t u d e ( r a p p o r t de 

1976 p réc i t é , p . 3 1 , § 82) . Tou te fo i s , a y a n t fait en l ' e spèce de n o m b r e u s e s 

r é f é r ences a u x conc lus ions f o r m u l é e s p a r elle d a n s les p r é c é d e n t e s 

r e q u ê t e s i n t e r é t a t i q u e s , elle les p r e n d r a en c o m p t e là où il le faut . El le 

sou l igne à cet é g a r d q u e , les p r é c a u t i o n s p r é c é d e m m e n t d é c r i t e s a y a n t 

é t é p r i ses a u m o m e n t vou lu , le c a r a c t è r e fiable de ces conc lus ions ne 

s a u r a i t ê t r e mis en d o u t e . 

135. C e r t e s , c o m m e d a n s les affaires p r é c é d e n t e s , l 'une des difficultés 

q u e pose la p r é s e n t e r e q u ê t e t i en t au n o m b r e de v io la t ions d e la 

C o n v e n t i o n a l l éguées e t à la mul t ip l i c i t é d e d o m a i n e s couve r t s p a r les 

c l é m e n t s d e p r e u v e s o u m i s . L a C o m m i s s i o n e s t i m e q u e les d o c u m e n t s 

p r é s e n t é s p a r les p a r t i e s t o u c h e n t p r a t i q u e m e n t t ous les a s p e c t s d e 

l 'affaire. D a n s c e r t a i n s cas , c e p e n d a n t , u n e p a r t i e a é levé des objec t ions à 

l ' e n c o n t r e des é l é m e n t s fourn is p a r la p a r t i e ad v e r s e en vue d ' o b t e n i r d e la 

C o m m i s s i o n qu ' e l l e n ' e n t i e n n e pas c o m p t e , p o u r des ra i sons soit de 

fo rme , soit d ' é q u i t é de la p r o c é d u r e . Le g o u v e r n e m e n t r e q u é r a n t s 'est 

ainsi opposé a u x é l é m e n t s soumis p a r le g o u v e r n e m e n t d é f e n d e u r le 

24 n o v e m b r e 1997 au mo t i f qu ' i l s l ' ava ien t é t é a p r è s l ' exp i r a t ion d u dé la i 

i m p a r t i au n o m d e la « R T C N » ; il a de plus c r i t i q u é le d é p ô t p a r le 

g o u v e r n e m e n t d é f e n d e u r le 9 j u i n 1998 de la ve r s ion rév isée d e l ' une des 

a n n e x e s à ces é l é m e n t s , au mot i f q u ' à c e t t e é p o q u e la C o m m i s s i o n 

avai t dé jà i n d i q u é aux p a r t i e s qu ' e l l e n ' accue i l l e r a i t p lus d ' o b s e r v a t i o n s 

de l e u r p a r t , ce qu i l'a pr ivé d e la poss ibi l i té de r é p o n d r e . P o u r les m ê m e s 

r a i sons , le g o u v e r n e m e n t d é f e n d e u r s 'est opposé à la soumis s ion p a r le 

g o u v e r n e m e n t r e q u é r a n t de d o c u m e n t s v o l u m i n e u x en a c c o m p a g n e m e n t 

de ses o b s e r v a t i o n s du 1" juin 1998 a ins i q u e d e d o c u m e n t a t i o n 

su r les p e r s o n n e s d i s p a r u e s lors de l ' aud i ence du 7 ju i l l e t 1998. 

Enfin, le g o u v e r n e m e n t r e q u é r a n t a c r i t i qué le d é p ô t p a r le 

g o u v e r n e m e n t d é f e n d e u r le 2 oc tob re 1998 d ' un a i d e - m é m o i r e , a p r è s q u e 

la C o m m i s s i o n eu t pr is le 14 s e p t e m b r e 1998 la décis ion d e ne p a s recevoi r 

d e nouvel les obse rva t i ons des p a r t i e s ( p a r a g r a p h e 61 du r a p p o r t ) . 

136. La C o m m i s s i o n n ' a pas j u g é a p p r o p r i é d e s o u s t r a i r e à son 

e x a m e n les d o c u m e n t s fourn is pa r les p a r t i e s , à l ' excep t ion de l ' a ide-
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m é m o i r e p r éc i t é , soumis hor s dé la i , et des d o c u m e n t s se r a p p o r t a n t a u 

décès d ' u n t é m o i n , t r a n s m i s p a r le g o u v e r n e m e n t r e q u é r a n t le 2 m a i 

1999 ( p a r a g r a p h e 62 du r a p p o r t ) . Q u a n t a u x d o c u m e n t s soumis le 

24 n o v e m b r e 1997, la C o m m i s s i o n re lève q u e l ' agen t du g o u v e r n e m e n t 

d é f e n d e u r les a r e m i s en r é p o n s e à u n e d e m a n d e d e la C o m m i s s i o n . Le 

n o n - r e s p e c t d u dé la i de r é p o n s e i n i t i a l e m e n t fixé p a r la C o m m i s s i o n 

s ' exp l ique p a r l ' évolut ion de la p r o c é d u r e ; en effet, le g o u v e r n e m e n t 

d é f e n d e u r n ' a déc idé q u e t a r d i v e m e n t de c o o p é r e r avec la C o m m i s s i o n . 

Le fait q u e la d o c u m e n t a t i o n en q u e s t i o n ai t é t é p r é p a r é e p a r les 

a u t o r i t é s de la « R T C N » , a d m i n i s t r a t i o n locale s u b o r d o n n é e de la 

T u r q u i e , n ' a n n u l e pas sa v a l e u r p r o b a n t e . A cet é g a r d , la C o m m i s s i o n 

sou l igne q u e le fait q u e la « R T C N » soit le pays d ' o r ig ine n ' a a u c u n e 

inc idence su r la q u a l i t é d ' E t a t d é f e n d e u r de la T u r q u i e . Enfin, le fait q u e 

l ' une d e s a n n e x e s à c e t t e d o c u m e n t a t i o n ait u l t é r i e u r e m e n t é t é 

r e m p l a c é e p a r u n e vers ion plus c o m p l è t e et mi se à j o u r n ' a pas pr ivé le 

g o u v e r n e m e n t r e q u é r a n t de la poss ib i l i té d 'y r é p o n d r e . D e fait, p o u r 

m e t t r e en p r a t i q u e le p r inc ipe d ' é q u i t é de la p r o c é d u r e e n t r e les p a r t i e s , 

la C o m m i s s i o n a é g a l e m e n t pr is en c o m p t e les o b s e r v a t i o n s fourn ies 

s p o n t a n é m e n t pa r le g o u v e r n e m e n t r e q u é r a n t le 31 a o û t 1998. 

137. P o u r ce qu i es t de la d o c u m e n t a t i o n fourn ie p a r le g o u v e r n e m e n t 

r e q u é r a n t le 1 e r j u i n 1998, la C o m m i s s i o n e s t i m e qu ' e l l e va a u - d e l à des 

s imp les « o b s e r v a t i o n s » q u e la C o m m i s s i o n lui avai t d e m a n d é e s . 

Tou te fo i s , le dé la i s u p p l é m e n t a i r e acco rdé p a r elle a é t é r e s p e c t é . Eu 

é g a r d à la n a t u r e et au v o l u m e desd i t s d o c u m e n t s , elle a a u t o r i s é le 

g o u v e r n e m e n t d é f e n d e u r à r é p o n d r e m ê m e a p r è s l ' a u d i e n c e , ce qu i a é t é 

fait le 27 aoû t 1998. L ' é q u i t é de la p r o c é d u r e a donc é t é r e s p e c t é e a u t a n t 

q u e faire se p e u t . La C o m m i s s i o n est c e p e n d a n t consc i en t e q u e , p a r 

m a n q u e de t e m p s , le g o u v e r n e m e n t d é f e n d e u r n ' a p e u t - ê t r e p a s p u 

s ' e x p r i m e r p l e i n e m e n t et de m a n i è r e dé t a i l l ée su r tous les faits 

m e n t i o n n é s . D e m ê m e , s ' ag i s san t des d o c u m e n t s re la t i fs a u x p e r s o n n e s 

d i s p a r u e s s o u m i s p a r le g o u v e r n e m e n t r e q u é r a n t à l ' a u d i e n c e du 7 ju i l l e t 

1998, le g o u v e r n e m e n t d é f e n d e u r a inclus d a n s sa l e t t r e du 5 aoû t 1998 

q u e l q u e s r e m a r q u e s à l eu r sujet , m a i s n ' a pas r é e l l e m e n t pu s ' e x p r i m e r 

à loisir. D a n s u n souci d ' é q u i t é , la C o m m i s s i o n ne p e u t q u ' a c c o r d e r u n e 

v a l e u r p r o b a n t e l imi t ée à ces d e u x sér ies de d o c u m e n t s fournis p a r le 

g o u v e r n e m e n t r e q u é r a n t . 

138. Au n o m b r e des d o c u m e n t s don t elle d i spose f igure u n r a p p o r t des 

N a t i o n s un ies s u r la s i t ua t i on h u m a n i t a i r e des C h y p r i o t e s g recs d a n s la 

p é n i n s u l e du K a r p a s , le « r a p p o r t K a r p a s » , r e m i s p a r le g o u v e r n e m e n t 

r e q u é r a n t en d e u x e x e m p l a i r e s . La C o m m i s s i o n ne savai t pas au d é p a r t 

q u e ce d o c u m e n t é t a i t conf iden t ie l , q u e l ' O N U ne l 'avai t pas publ ié e t 

n ' ava i t d ' a i l l eu r s pas l ' i n t en t ion de le faire. Elle ne l'a a p p r i s q u e l o r s q u e 

ses d é l é g u é s on t p a r la su i te e n t e n d u les a u t e u r s de ce r a p p o r t , M M . M a n z l 
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et O 'Su l l ivan , qu i , en dép i t d e c e r t a i n e s l i m i t a t i o n s d u e s à l eur devoi r de 

r é se rve , ont c o m m u n i q u é d a n s leur dépos i t i on de p r é c i e u s e s i n f o r m a t i o n s 

su r les c i r c o n s t a n c e s d a n s l esque l les ce r a p p o r t a insi q u e deux a u t r e s du 

m ê m e o r d r e c o n c e r n a n t la s i t u a t i o n d e s m a r o n i t e s d a n s le nord de C h y p r e 

e t celle des C h y p r i o t e s t u r c s d a n s le sud de C h y p r e a v a i e n t é t é r éd igés . Le 

g o u v e r n e m e n t r e q u é r a n t a e n s u i t e d e m a n d é à la C o m m i s s i o n de se 

p r o c u r e r ces a u t r e s r a p p o r t s a u p r è s d e l ' O N U . Les services c o m p é t e n t s 

d e c e t t e o r g a n i s a t i o n é t a i e n t p r ê t s à le fa i re à cond i t i on q u e les d e u x 

p a r t i e s d o n n e n t l eu r accord . Le g o u v e r n e m e n t d é f e n d e u r ayan t fo rmulé 

des ob jec t ions , la C o m m i s s i o n n ' a pas d e m a n d é ces r a p p o r t s . Elle re lève 

toutefo is q u e les ob jec t ions du g o u v e r n e m e n t d é f e n d e u r ne se 

r a p p o r t a i e n t pas au « r a p p o r t K a r p a s » , don t elle d i sposa i t dé jà à 

l ' époque . Elle p e u t donc l 'u t i l i ser c o m m e é l é m e n t d e p r e u v e b ien q u e , 

pu i squ ' i l ne s 'agi t pas d ' u n d o c u m e n t publ ic de l ' O N U , elle ne pu isse e n 

c i t e r d e s p a s s a g e s . Elle s ' a b s t i e n d r a é g a l e m e n t d e t i r e r q u e l q u e d é d u c t i o n 

épie ce soit du re lus du g o u v e r n e m e n t d é f e n d e u r de c o n s e n t i r à la 

d ivu lga t ion des d e u x a u t r e s r a p p o r t s . 

139. C e l a mis à p a r t , la C o m m i s s i o n d i spose des é l é m e n t s de p r e u v e 

su ivan t s : 

- un film de M i c h a e l K a k o y i a n n i s , Attila 1974, et d ivers d o c u m e n t s , 

l ivres, m é m o i r e s , a r t i c l e s , c o m p t e s r e n d u s de p r e s s e , e tc . , d o n n a n t des 

i n f o r m a t i o n s su r les é v é n e m e n t s s u r v e n u s à C h y p r e au m o m e n t de 

l ' i n t e r v e n t i o n t u r q u e ; la C o m m i s s i o n c o n s t a t e q u e ces é l é m e n t s ne 

c o n t i e n n e n t r ien qu i soit d i r e c t e m e n t en r a p p o r t avec les p r a t i q u e s 

a d m i n i s t r a t i v e s d é n o n c é e s en l ' e s p è c e ; elle n ' e n t e n d d o n c pas les é t u d i e r 

c o m m e des é l é m e n t s de p r e u v e ; 

- de n o m b r e u s e s d é c l a r a t i o n s éc r i t e s é m a n a n t de t é m o i n s ( c e r t a i n e s 

a n o n y m e s , d ' a u t r e s a c c o m p a g n é e s de d o c u m e n t s officiels, pho to s , etc .) ; la 

C o m m i s s i o n ne voit pas d e ra i son de d o u t e r de l eu r a u t h e n t i c i t é m a i s , ne 

c o n n a i s s a n t pas les c i r c o n s t a n c e s p a r t i c u l i è r e s d a n s l e sque l l e s el les on t 

é t é p r é p a r é e s , n o t a m m e n t la m e s u r e d a n s l aque l l e les a g e n t s d u 

G o u v e r n e m e n t s s e r a i e n t i n t e r v e n u s lo r squ 'e l l es on t é t é recue i l l ies , elle 

se doi t de les u t i l i se r avec p r é c a u t i o n ; 

- un j e u c o m p l e t de r a p p o r t s de l ' O N U ( s e c r é t a r i a t g é n é r a l et consei l 

de s é c u r i t é ) su r la q u e s t i o n chyp r io t e d e p u i s 1974 c o u v r a n t n o t a m m e n t le 

m a n d a t d e la Force d e s N a t i o n s un i e s c h a r g é e du m a i n t i e n d e la paix 

à C h y p r e ( « U N F I C Y P » ) , le d é v e l o p p e m e n t des p o u r p a r l e r s i n t e r 

c o m m u n a u t a i r e s et les t r a v a u x du C o m i t é des p e r s o n n e s d i s p a r u e s des 

N a t i o n s un i e s (« le C M P » ) ; ces r a p p o r t s c o n c e r n a n t d e s ac tes d o n t il est 

a l l é g u é qu ' i l s c o n s t i t u e n t d e s v io la t ions d e la C o n v e n t i o n , il convien t d e les 

c o n s i d é r e r c o m m e u n e source object ive d ' i n f o r m a t i o n d ' i m p o r t a n c e ; 

- un c e r t a i n n o m b r e de r a p p o r t s d ' O N G su r les é v é n e m e n t s de 

C h y p r e ; c e r t a i n s é m a n a n t d e sources i n d é p e n d a n t e s ont u n e v a l e u r 



l i l i ) AFFAIRE CHYPRE c. TURQUIE - RAPPORT DE LA COMMISSION 

p r o b a n t e c o n s i d é r a b l e ; c e p e n d a n t , d a n s la m e s u r e où les O N G en 

q u e s t i o n sont des g r o u p e s d ' i n t é r ê t i m p l i q u é s d a n s le conflit c h y p r i o t e , la 

v a l e u r p r o b a n t e de l eu r s r a p p o r t s a p p a r a î t a m o i n d r i e ; 

- des c o m p t e s r e n d u s d e p r e s s e et t r a n s c r i p t i o n s d ' émis s ions d e r ad io 

(de sou rce C h y p r i o t e g r e c q u e , C h y p r i o t e t u r q u e , t u r q u e , g r e c q u e et 

i n t e r n a t i o n a l e ) ; d a n s la m e s u r e où ils t r a i t e n t de faits p réc i s en r a p p o r t 

avec l 'affaire, ils son t suscep t ib l e s de c o n t e n i r des ind ica t ions u t i les , s ans 

tou te fo i s c o n s t i t u e r u n e p r e u v e c o m p l è t e q u a n t aux faits r a p p o r t é s ; 

- la « C o n s t i t u t i o n de la R T C N » et des e x t r a i t s d e la lég is la t ion , d e 

t r a i t é s et a u t r e s i n s t r u m e n t s j u r i d i q u e s de la « R T C N » ; p o u r la 

C o m m i s s i o n , il y a lieu d e s u p p o s e r q u e ces t e x t e s c o n s t i t u e n t b ien la 

« l o i » de l ' a d m i n i s t r a t i o n locale s u b o r d o n n é e d e la T u r q u i e en p lace d a n s 

le n o r d de C h y p r e ; tou te fo is , l ' ex i s t ence de ces i n s t r u m e n t s j u r i d i q u e s ne 

p rouve pas qu ' i l s sont a p p l i q u é s d e m a n i è r e rée l le et effective ni qu ' i l 

n ' e x i s t e pas d ' a u t r e s r è g l e m e n t s ou p r a t i q u e s p o u v a n t e n t r e r en coni l i t 

avec e u x ; 

- p l u s i e u r s recue i l s et a p e r ç u s d ' a r r ê t s r e n d u s p a r les t r i b u n a u x 

chyp r io t e s t u r c s ; l e u r a u t h e n t i c i t é ne fait a u c u n e d o u t e ; ils c o n s t i t u e n t 

d o n c la p r e u v e q u e les affaires en c a u s e on t b i en é t é t r a n c h é e s de la 

m a n i è r e i n d i q u é e ; 

- d ivers a u t r e s é l é m e n t s , n o t a m m e n t des r a p p o r t s , m é m o i r e s , 

s t a t i s t i q u e s , e tc . , g o u v e r n e m e n t a u x , qu i do iven t ê t r e éva lués à c h a q u e 

fois d a n s l eu r c o n t e x t e . 

140. Bien q u e les d o c u m e n t s qu ' e l l e a r e çus à t i t r e de p r e u v e c o u v r e n t 

u n t r è s va s t e d o m a i n e , la C o m m i s s i o n a j u g é qu ' i l lui fallait p r o c é d e r à s a 

p r o p r e e n q u ê t e sur c e r t a i n s faits, m a i s s a n s a l le r j u s q u ' à u n e inves t iga t ion 

c o m p l è t e sur tous les a spec t s de l 'affaire. C ' e s t a insi qu ' e l l e a exclu du 

c h a m p de l ' e n q u ê t e la q u e s t i o n des p e r s o n n e s d i s p a r u e s et celles se 

r a p p o r t a n t aux b i ens , e s t i m a n t qu ' e l l e pouva i t à cet é g a r d se fonder en 

p a r t i e su r les conc lus ions é n o n c é e s d a n s ses p r é c é d e n t s r a p p o r t s et en 

p a r t i e s u r les d o c u m e n t s fournis p e r m e t t a n t de se r e p r é s e n t e r la 

s i t u a t i o n ac tue l l e avec un d e g r é suff isant de c e r t i t u d e . Son e n q u ê t e a 

d o n c p o r t é su r les q u e s t i o n s se p o s a n t su r le t e r r a i n de la C o n v e n t i o n 

ayan t t r a i t , d ' u n e p a r t , a u x cond i t i ons de vie des C h y p r i o t e s g recs 

« e n c l a v é s » et , d ' a u t r e p a r t , à la s i t u a t i o n des C h y p r i o t e s t u r c s , 

n o t a m m e n t les d i s s iden t s po l i t i ques et les m e m b r e s d e la m i n o r i t é 

t s i g a n e d a n s le no rd de C h y p r e . La C o m m i s s i o n d i s p o s a n t auss i su r ces 

q u e s t i o n s d ' u n e a b o n d a n c e de p r euves , elle n ' a pas conçu son e n q u ê t e 

c o m m e u n exerc ice poussé de r e c h e r c h e s su r le t e r r a i n en vue d ' é t ab l i r la 

t o t a l i t é des c i r c o n s t a n c e s de la c a u s e . Elle a p l u t ô t c o n c e n t r é ses efforts 

s u r d e s po in t s qu i n ' é t a i e n t pas p r é s e n t é s avec s u f f i s a m m e n t de c l a r t é 

d a n s les a u t r e s é l é m e n t s d i spon ib les et su r des faits fa isant l 'objet d ' u n e 

c o n t r o v e r s e e n t r e les p a r t i e s . C e t t e e n q u ê t e a p e r m i s à la C o m m i s s i o n de 
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r a s s e m b l e r d e n o m b r e u s e s p r e u v e s s u p p l é m e n t a i r e s q u i , en r a i son des 

i m p r e s s i o n s q u e les d é l é g u é s on t pu r e t i r e r sur p lace q u a n t à c e r t a i n e s 

s i t u a t i o n s p e r t i n e n t e s et à la c réd ib i l i t é des t é m o i n s , r e v ê t e n t u n e 

i m p o r t a n c e décis ive p o u r l ' app réc i a t i on des faits i n c r i m i n é s . 

141. Les d é l é g u é s on t vis i té c e r t a i n e s local i tés (le po in t de p a s s a g e de 

la l igne de d é m a r c a t i o n à L e d r a P a l a c e , u n t r i b u n a l d a n s le no rd de 

Nicosie et des vi l lages chyp r io t e s g recs d a n s la p é n i n s u l e du K a r p a s ) e t 

recuei l l i les dépos i t i ons o r a l e s d ' un c e r t a i n n o m b r e d e t é m o i n s et de 

fonc t ionna i r e s a ins i q u e de p e r s o n n e s r e n c o n t r é e s d a n s la p é n i n s u l e du 

K a r p a s . Les cond i t ions d a n s l e sque l l e s ces t é m o i n s e t a u t r e s p e r s o n n e s 

on t é t é e n t e n d u s on t fait l 'objet d ' u n e d e s c r i p t i o n dé t a i l l é e plus h a u t . La 

C o m m i s s i o n r a p p e l l e n o t a m m e n t q u e la m a j o r i t é des t é m o i n s a u t i l i sé les 

l a n g u e s g r e c q u e ou t u r q u e et q u e l eu r s p ropos on t dû ê t r e i n t e r p r é t é s 

p o u r ê t r e c o m p r i s . T o u t e s les d é p o s i t i o n s d e s t é m o i n s on t é té 

e n r e g i s t r é e s d a n s des c o m p t e s r e n d u s i n t é g r a u x et les d é c l a r a t i o n s 

e n t e n d u e s p e n d a n t la vis i te d a n s la p é n i n s u l e du K a r p a s ont fait l 'objet 

d e c o m p t e s r e n d u s s o m m a i r e s . Les d é l é g u é s , m a i s auss i la C o m m i s s i o n 

p l én i è r e , on t eu r ecou r s à ces c o m p t e s r e n d u s . La C o m m i s s i o n a pr is 

no te des co r r ec t i ons a p p o r t é e s p a r les p a r t i e s aux c o m p t e s r e n d u s 

i n t é g r a u x a ins i q u e des ob jec t ions , en p a r t i e d e n a t u r e l i n g u i s t i q u e , 

susc i t ées p a r ces c o r r e c t i o n s . Elle est consc i en t e des diff icultés 

q u e p r é s e n t e l ' éva lua t ion de p r e u v e s r a s s e m b l é e s o r a l e m e n t p a r le 

t r u c h e m e n t d ' i n t e r p r è t e s et a donc a c c o r d é u n e a t t e n t i o n p a r t i c u l i è r e à 

la s ignif ica t ion et au poids qu ' i l convena i t d ' a t t r i b u e r a u x d é c l a r a t i o n s 

p r o n o n c é e s p a r les t é m o i n s e n t e n d u s pa r ses d é l é g u é s . 

142. L a C o m m i s s i o n no t e e n o u t r e q u e p l u s i e u r s des t é m o i n s e n t e n d u s 

p a r les d é l é g u é s su r p ropos i t i on du g o u v e r n e m e n t r e q u é r a n t on t conse rvé 

l ' a n o n y m a t ; les d é l é g u é s on t d o n c a p p l i q u é des m e s u r e s de p r o t e c t i o n qu i 

p e r m e t t a i e n t a u x r e p r é s e n t a n t s d e s p a r t i e s de su ivre l ' i n t e r r o g a t o i r e 

s e u l e m e n t à p a r t i r de l ' i n t e r p r é t a t i o n ve r s l ' ang la i s . C e l a a p e u t - ê t r e 

c réé des diff icultés l i ngu i s t i ques s u p p l é m e n t a i r e s m a i s , p o u r c o m p e n s e r , 

les p a r t i e s on t u l t é r i e u r e m e n t reçu u n e t r a n s c r i p t i o n i n t é g r a l e des d é b a t s 

en l a n g u e o r ig ina l e , qu ' e l l e s on t pu c o m m e n t e r . La C o m m i s s i o n a a u t o r i s é 

l ' aud i t ion d e t é m o i n s non ident i f iés et l ' usage d e m e s u r e s de p r o t e c t i o n 

p r i n c i p a l e m e n t en ra i son des a p p r é h e n s i o n s subjec t ives r e s s e n t i e s p a r les 

t é m o i n s , qu i c r a i g n a i e n t d e sub i r des p re s s ions ou d e s r ep ré sa i l l e s . La 

C o m m i s s i o n e s t i m e q u e le fait q u e le g o u v e r n e m e n t r e q u é r a n t ai t 

d e m a n d é la non-d ivu lga t ion de l ' i den t i t é des t é m o i n s e n q u e s t i o n 

d é m o n t r e b ien l ' ex i s t ence d e pare i l l e s a p p r é h e n s i o n s subjec t ives , ce q u ' a 

conf i rmé à c h a q u e fois l ' a t t i t u d e des t é m o i n s lors de l e u r c o m p a r u t i o n . 

C e l a ne veu t toutefo is pas d i re q u e la C o m m i s s i o n cons idè re les 

a p p r é h e n s i o n s subjec t ives des t é m o i n s c o m m e o b j e c t i v e m e n t j u s t i f i é e s . 
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143. Le g o u v e r n e m e n t d é f e n d e u r fait valoir q u e , sur le p l a n 

p r o c é d u r a l , il a é t é d é s a v a n t a g é p a r le fait m ê m e q u ' u n n o m b r e 

i m p o r t a n t de t é m o i n s c i tés p a r le g o u v e r n e m e n t r e q u é r a n t on t conse rvé 

l ' a n o n y m a t et q u e c e r t a i n s d ' e n t r e eux n ' on t a c c e p t é de le lever q u ' à la 

t o u t e d e r n i è r e m i n u t e . Selon lui , cela a e m p ê c h é ses r e p r é s e n t a n t s d e 

p r é p a r e r c o r r e c t e m e n t l eu r c o n t r e - i n t e r r o g a t o i r e desd i t s t é m o i n s et donc 

d e l e u r pose r des q u e s t i o n s u t i l es . La C o m m i s s i o n fait tou te fo is obse rve r 

q u ' a v a i t a u p a r a v a n t é t é diffusé un desc r ip t i f s o m m a i r e des t é m o i n s et des 

q u e s t i o n s sur l esque l les ils é t a i e n t censés s ' e x p r i m e r . Il ne faut d o n c pas 

s u r e s t i m e r les i n c o n v é n i e n t s p r o c é d u r a u x q u e les r e p r é s e n t a n t s d u 

g o u v e r n e m e n t d é f e n d e u r a u r a i e n t ép rouvés . O n ne p e u t c e p e n d a n t pas 

n i e r q u e ces i n c o n v é n i e n t s on t bel et b i en ex i s t é et q u e la c réd ib i l i t é d e s 

t é m o i n s en q u e s t i o n n ' a pas tou jours pu ê t r e c o n t r ô l é e , p a r e x e m p l e en 

l eu r s o u m e t t a n t c e r t a i n s faits p réc i s c o n t r e d i s a n t l eur t é m o i g n a g e . C e l a 

d i t , la C o m m i s s i o n a p ré fé ré a d o p t e r u n e a t t i t u d e d e p r u d e n c e d a n s son 

a p p r é c i a t i o n des dépos i t i ons des t é m o i n s non ident i f iés en j a u g e a n t l e u r 

v a l e u r p r o b a n t e en fonct ion d e la n a t u r e p a r t i c u l i è r e de c h a c u n e d e l e u r s 

d é c l a r a t i o n s . 

144. La C o m m i s s i o n obse rve enfin q u e le g o u v e r n e m e n t d é f e n d e u r a 

p o u r sa p a r t c i té d e u x t é m o i n s ( p r o b a b l e m e n t des m a r o n i t e s v ivant d a n s 

le n o r d d e C h y p r e ) s o u h a i t a n t conse rve r l ' a n o n y m a t . Les d é l é g u é s ava i en t 

p révu d e les e n t e n d r e d a n s les m ê m e s cond i t i ons q u e les a u t r e s t é m o i n s 

n o n ident i f iés . Ils fu ren t c o n v o q u é s m a i s , f i n a l e m e n t , ne se p r é s e n t è r e n t 

pas d e v a n t les d é l é g u é s p o u r des r a i sons qu i n ' o n t pas é t é é luc idées . L a 

C o m m i s s i o n n ' a toutefo is p a s j u g é a p p r o p r i é d ' en t i r e r de d é d u c t i o n . 

145. En conc lus ion , la C o m m i s s i o n ind ique q u e , mis à p a r t les 

é l é m e n t s c i tés au p r e m i e r tiret du p a r a g r a p h e 139, elle a ut i l isé la 

t o t a l i t é d e s p r e u v e s qu i lui on t é t é s o u m i s e s , t ou t en é t a n t p a r f a i t e m e n t 

c o n s c i e n t e q u e , eu é g a r d à la n a t u r e et a u v o l u m e d e ces p r e u v e s , elle s 'est 

t r o u v é e d e v a n t u n e t â che p a r t i c u l i è r e m e n t difficile. Elle s 'est efforcée 

d ' a f fec te r à c h a q u e é l é m e n t la v a l e u r p r o b a n t e qu i convena i t en t e n a n t 

c o m p t e n o t a m m e n t du d e g r é d 'ob jec t iv i té e t / o u d e c réd ib i l i t é de la 

sou rce et de la s i t u a t i o n des p a r t i e s q u a n t à la poss ibi l i té de c o n t e s t e r ces 

p r e u v e s . S ' ag i s san t des faits c o n t r o v e r s é s , les d é l é g u é s se sont efforcés de 

r e c h e r c h e r les é c l a i r c i s s e m e n t s néce s sa i r e s , r a i son p o u r l aque l le la 

C o m m i s s i o n acco rde u n e i m p o r t a n c e décisive à cet é g a r d a u x conc lus ions 

qu ' i l s ont f o rmu lée s , ca r ils on t pu se fo rmer u n e i m p r e s s i o n p e r s o n n e l l e et 

d i r e c t e c o n c e r n a n t les t é m o i n s et la s i t u a t i o n g é n é r a l e r é g n a n t clans la 

p a r t i e n o r d de C h y p r e . 

146. En s ' a c q u i t t a n t de ses fonct ions a u t i t r e de l ' anc ien a r t i c le 28 § 1 a ) 

de la C o n v e n t i o n , la C o m m i s s i o n s ' a t t a c h e r a donc à fixer la v a l e u r d e 

c h a q u e é l é m e n t de p r e u v e e n t e n a n t c o m p t e d e la n a t u r e d e cet é l é m e n t 

e t de la p r o c é d u r e p a r l aque l l e il a é té recuei l l i . 
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D E U X I È M E P A R T I E 

L e s g r i e f s 

C h a p i t r e 1 

Chypriotes grecs portés disparus 

A. G r i e f s 

147. La C o m m i s s i o n a d é c l a r é r eccvab le s les gr iefs du g o u v e r n e m e n t 

r e q u é r a n t selon l esque l s , si d e s C h y p r i o t e s g recs p o r t é s d i s p a r u s se 

t r o u v a i e n t tou jours d é t e n u s sous l ' a u t o r i t é de la T u r q u i e v ingt a n s a p r è s 

la fin des hos t i l i t é s , cela c o n s t i t u e r a i t : 

- u n e f o r m e d ' e sc lavage ou de s e r v i t u d e c o n t r a i r e à l ' a r t ic le 4 d e la 

C o n v e n t i o n ; 

- u n e g r a v e a t t e i n t e à l e u r dro i t à la l i be r t é et à la s û r e t é tel q u e 

g a r a n t i à l ' a r t ic le 5 de la C o n v e n t i o n . 

148. En o u t r e , la C o m m i s s i o n a déc l a r é reccvables les griefs du 

g o u v e r n e m e n t r e q u é r a n t selon lesquels le fait q u e la T u r q u i e n 'a i t j ama i s 

fourni à l eu r famil le d ' i n f o r m a t i o n s su r le sor t de ces p e r s o n n e s c o n s t i t u e : 

- un t r a i t e m e n t i n h u m a i n au sens de l 'a r t ic le 3 de la C o n v e n t i o n ; 

- une i n g é r e n c e d a n s le d ro i t des m e m b r e s de la famil le au r e s p e c t de 

l eu r vie famil ia le g a r a n t i à l ' a r t ic le 8 d e la C o n v e n t i o n ; 

- une i n g é r e n c e d a n s l e u r dro i t à recevoi r des i n f o r m a t i o n s c o n s a c r é 

p a r l ' a r t ic le 10 de la C o n v e n t i o n . 

149. Au s t a d e de l ' e x a m e n au fond, le g o u v e r n e m e n t r e q u é r a n t a de 

p lus a l l égué des v io la t ions des a r t i c l es su ivan t s de la C o n v e n t i o n : 

- d a n s le chef des p e r s o n n e s d i s p a r u e s e l l e s - m ê m e s , v io la t ions des 

a r t i c l es 2 (droi t à la v ie) , 3 ( t r a i t e m e n t i n h u m a i n ou d é g r a d a n t à ra i son 

de la d u r é e de la d é t e n t i o n ou de m a u v a i s t r a i t e m e n t s s y s t é m a t i q u e s ) , 6 

(droi t à un procès publ ic et é q u i t a b l e d a n s un dé la i r a i s o n n a b l e ) , 8 

( r e spec t de la vie pr ivée et f ami l i a le ) , 13 (dro i t à u n r e c o u r s effectif) , 14 

( d i s c r i m i n a t i o n fondée s u r l 'o r ig ine e t h n i q u e ) et 17 (ac tes v i san t à la 

d e s t r u c t i o n des d r o i t s g a r a n t i s a u x C h y p r i o t e s grecs p a r la C o n v e n t i o n ) ; 

- d a n s le chef des m e m b r e s de la famil le des p e r s o n n e s d i s p a r u e s , 

v io la t ions des a r t i c les 2, 3 , 4 et 5 (pour a u t a n t q u e ces d i spos i t ions 

s u p p o s e n t le d ro i t à u n e e n q u ê t e a d é q u a t e ) et de l ' a r t i c le 13. 

150. L a C o m m i s s i o n doi t en c o n s é q u e n c e r e c h e r c h e r : 

- s'il ex i s t e des v io la t ions c o n t i n u e s des a r t i c l es 4 et 5 de la C o n v e n t i o n 

s ' ag i s san t des p e r s o n n e s d i s p a r u e s ; 

- si les a r t i c l es 2, 3 , 6, 8, 13, 14 e t 17 de la C o n v e n t i o n p e u v e n t auss i 

ê t r e pr is en c o m p t e s ' ag i s san t d e s p e r s o n n e s d i s p a r u e s e t , si oui , s'il y a eu 

v io la t ion d a n s l e u r chef des d ro i t s g a r a n t i s p a r ces d i spos i t ions ; 
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- s'il ex i s t e des v io la t ions c o n t i n u e s des a r t i c l es 3, 8 et 10 de la 

C o n v e n t i o n s ' ag i s san t des m e m b r e s de la famil le des p e r s o n n e s d i s p a r u e s ; 

— si les a r t i c l es 2, 3 , 4, 5 d e la C o n v e n t i o n (pou r a u t a n t qu ' i l s s u p p o s e n t 

le d ro i t à u n e e n q u ê t e a d é q u a t e ) et l ' a r t ic le 13 p e u v e n t é g a l e m e n t ê t r e 

pr is en c o m p t e s ' ag i s san t des m e m b r e s d e la famil le des p e r s o n n e s 

d i s p a r u e s et , si oui , s'il y a eu v io la t ion d a n s l eu r che f des d ro i t s g a r a n t i s 

p a r ces d i spos i t ions . 

(...) 

D . Av i s d e la c o m m i s s i o n 

/. Sur les violations alléguées des droits des personnes portées disparues 

a) Article 4 de la Convent ion 

192. L ' a r t i c l e 4 d e la C o n v e n t i o n d i spose n o t a m m e n t q u e : 

« 1. Nul ne peut être tenu en esclavage ni en servitude.» 

193. Le g o u v e r n e m e n t r e q u é r a n t af f i rme q u e , si u n e p e r s o n n e p o r t é e 

d i s p a r u e se t rouva i t t ou jours d é t e n u e du fait de la T u r q u i e v ingt ans a p r è s 

les é v é n e m e n t s d e 1974, ce la c o n s t i t u e r a i t un cas d ' e sc lavage ou de 

s e r v i t u d e i n t e rd i t p a r l ' a r t ic le 4. 

194. Le g o u v e r n e m e n t d é f e n d e u r nie q u e d e s C h y p r i o t e s g recs so ient 

d e m e u r é s en d é t e n t i o n de son fait a p r è s d é c e m b r e 1974. 

195. La C o m m i s s i o n re lève le c a r a c t è r e h y p o t h é t i q u e d u g r i e f du 

g o u v e r n e m e n t r e q u é r a n t . Elle c o n s t a t e q u ' a u c u n des é l é m e n t s de p r e u v e 

ne v ien t é t a y e r l ' hypo thèse selon l aque l l e , au cour s d e la pé r i ode 

c o n s i d é r é e en l ' e spèce ( p a r a g r a p h e 130 c i -dessus) , l ' une q u e l c o n q u e d e s 

p e r s o n n e s p o r t é e s d i s p a r u e s se t rouva i t t ou jou r s en g a r d e à vue sous 

l ' a u t o r i t é de la T u r q u i e et é t a i t t e n u e en esc lavage ou en s e r v i t u d e . 

Conclusion 

196. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas eu v io la t ion 

d e l ' a r t ic le 4 d e la C o n v e n t i o n . 

b) Article 5 de la Convention 

197. Aux t e r m e s d e l ' a r t ic le 5 de la C o n v e n t i o n : 

« 1. Toute personne a droit à la liberté et à la sûreté . Nul ne peut être privé de sa 

liberté, sauf dans les cas suivants et selon les voies légales: 

( • • • ) » 

198. Le g o u v e r n e m e n t r e q u é r a n t a f f i rme q u e , si des p e r s o n n e s 

d i s p a r u e s deva i en t tou jours se t r o u v e r d é t e n u e s sous l ' au to r i t é de la 
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T u r q u i e v ingt ans a p r è s les é v é n e m e n t s d e 1974, cela e m p o r t e r a i t u n e 

v io la t ion g r a v e de l 'a r t ic le 5. 

199. Le g o u v e r n e m e n t d é f e n d e u r nie q u e des C h y p r i o t e s g recs so ient 

d e m e u r é s en d é t e n t i o n d e son fait a p r è s d é c e m b r e 1974. 

200. La C o m m i s s i o n c o n s t a t e q u e ce gr ie f est lui auss i de c a r a c t è r e 

h y p o t h é t i q u e et q u ' a u c u n d e s é l é m e n t s d e p r e u v e n e v ien t é t a y e r 

l ' hypo thèse selon l aque l le l 'un q u e l c o n q u e des C h y p r i o t e s g recs p o r t é s 

d i s p a r u s se t rouva i t t ou jours d é t e n u p a r les a u t o r i t é s t u r q u e s ou 

chypr io tes t u r q u e s p e n d a n t la pé r i ode cons idé r ée en l ' e spèce . 

2 0 1 . Il s ' ensu i t q u e r i en ne p e r m e t de conc lu re à la v io la t ion de 

l ' a r t ic le 5 au mot i f q u e des p e r s o n n e s p o r t é e s d i s p a r u e s se t r o u v e r a i e n t 

r é e l l e m e n t en d é t e n t i o n . 

202. C e p e n d a n t , le g o u v e r n e m e n t r e q u é r a n t a f f i rme auss i qu ' i l ex i s t e 

u n e v io la t ion c o n t i n u e de l ' a r t ic le 5 au m o t i f q u e les C h y p r i o t e s g recs 

tou jours p o r t é s d i s p a r u s é t a i e n t d é t e n u s sous l ' au to r i t é de la T u r q u i e en 

1974, ce qu i e n t r a î n e u n e p r é s o m p t i o n de r e s p o n s a b i l i t é d e la T u r q u i e 

p o u r le sort de ces p e r s o n n e s , c o m m e le r e c o n n a î t la C o m m i s s i o n d a n s 

son r a p p o r t de 1983; elle y i n d i q u e auss i q u e t o u t e d i spa r i t i on non 

exp l i quée d ' u n d é t e n u doit ê t r e c o n s i d é r é e c o m m e u n e v io la t ion 

p a r t i c u l i è r e m e n t g rave d e l ' a r t ic le 5, l eque l p e u t ê t r e c o m p r i s é g a l e m e n t 

c o m m e u n e g a r a n t i e c o n t r e ce g e n r e d e d i spa r i t i ons ( r a p p o r t p r éc i t é , p . 38, 

§§ 117 et 119). N é a n m o i n s , en dép i t d u t e m p s écoulé d e p u i s lors et de 

l ' a p p a r i t i o n de faits qu i a u r a i e n t nécess i t é u n e r e p r i s e des inves t iga t ions , 

le g o u v e r n e m e n t d é f e n d e u r n ' a pas e n q u ê t é de m a n i è r e s é r i euse et 

effective s u r ces affa i res . 

203 . Le g o u v e r n e m e n t d é f e n d e u r af f i rme p r i n c i p a l e m e n t q u e c e t t e 

q u e s t i o n a dé jà é t é t r a i t é e d a n s le r a p p o r t de 1983, q u o i q u e su r la base 

d ' u n e e n q u ê t e p a r t i a l e et d ' i n f o r m a t i o n s non fiables; il est donc inu t i l e 

en l 'espèce de c h e r c h e r à t i r e r de nouvel les conc lus ions qui s e r a i e n t 

é t ab l i e s d a n s les m ê m e s cond i t i ons . Il a f f i rme auss i q u e la C o m m i s s i o n 

n ' a pas à se sa is i r du p r o b l è m e ca r le C M P s 'en occupe dé jà . 

204. La C o m m i s s i o n c o n s t a t e q u e les é l é m e n t s de p r e u v e s o u m i s en 

l ' occu r rence c o r r o b o r e n t les conc lus ions de son r a p p o r t de 1983 : 

c e r t a i n e s d e s p e r s o n n e s p o r t é e s d i s p a r u e s se t r o u v a i e n t d é t e n u e s sous 

l ' a u t o r i t é de la T u r q u i e au m o m e n t de leur d i spa r i t i on . C e l a a 

n o t a m m e n t é t é con f i rmé p a r la d é c l a r a t i o n té lévisée de M. D e n k t a § , 

c i tée pa r le g o u v e r n e m e n t r e q u é r a n t , et don t le g o u v e r n e m e n t d é f e n d e u r 

n ' a pas c o n t e s t é la t e n e u r . La s i t u a t i o n d é c r i t e , à savoir q u e des p e r s o n n e s 

a r r ê t é e s p a r l ' a r m é e t u r q u e on t p a r la s u i t e é t é r e m i s e s a u x forces 

p a r a m i l i t a i r e s chypr io t e s t u r q u e s qu i les on t t u é e s , re lève à l ' év idence de 

la r e s p o n s a b i l i t é d e l 'E ta t d é f e n d e u r , tou t c o m m e les cas où la m i s e e n 

d é t e n t i o n a é té d i r e c t e m e n t le fait des forces chypr io t e s t u r q u e s 

c o l l a b o r a n t avec l ' a r m é e t u r q u e , c o m m e décr i t d a n s le r a p p o r t Di l lon. 

L ' a r g u m e n t i n i t i a l e m e n t avancé pa r le g o u v e r n e m e n t r e q u é r a n t , selon 
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leque l il faut p r é s u m e r q u e t o u t e s les p e r s o n n e s p o r t é e s d i s p a r u e s se 

t r o u v a i e n t e n d é t e n t i o n sous l ' a u t o r i t é d e la T u r q u i e , n e p e u t tou te fo i s 

ê t r e m a i n t e n u . La C o m m i s s i o n n ' a pu c o n t r ô l e r le n o m b r e , c o m m u n i q u é 

p a r le g o u v e r n e m e n t r e q u é r a n t , de p e r s o n n e s p o r t é e s d i s p a r u e s d o n t on 

p e u t v a l a b l e m e n t d i r e q u e , lo r squ ' e l l e s on t é t é vues p o u r la d e r n i è r e fois 

e n vie , elles é t a i e n t d é t e n u e s p a r les a u t o r i t é s t u r q u e s ou chyp r io t e s 

t u r q u e s . M a l g r é ce la , u n n o m b r e suff isant d ' é l é m e n t s m o n t r e q u e le 

n o m b r e de p e r s o n n e s r e l evan t d e c e t t e c a t é g o r i e est c o n s i d é r a b l e . 

205. La C o m m i s s i o n r éa f f i rme le po in t d e vue q u ' e l l e avai t e x p r i m é 

d a n s son r a p p o r t d e 1983 p r é c i t é : le fait de p lace r d e s p e r s o n n e s en 

g a r d e à vue c r ée u n e r e s p o n s a b i l i t é q u a n t à leur so r t , et la d i spa r i t i on 

i n e x p l i q u é e d e te l les p e r s o n n e s c o n s t i t u e u n e v io la t ion p a r t i c u l i è r e m e n t 

g r a v e d e l ' a r t ic le 5. La C o u r a con f i rmé la va l id i té de ce p r inc ipe j u r i d i q u e 

d a n s son a r r ê t Kurt c. Turquie, en s o u l i g n a n t l ' i m p o r t a n c e f o n d a m e n t a l e 

q u e r e v ê t e n t les g a r a n t i e s d e l 'a r t ic le 5 p o u r p r o t é g e r d e la d é t e n t i o n 

a r b i t r a i r e , y c o m p r i s de m e s u r e s m e t t a n t la vie en d a n g e r ou de m a u v a i s 

t r a i t e m e n t s g r aves . La C o u r a d é c l a r é : 

«(...) Sont e n j e u ici la protection de la liberté physique des individus ainsi que la 

sûreté de la personne dans une situation qui, faute de garanties, pourrait saper la 

prééminence du droit et soustraire les détenus à l 'empire des formes les plus 

rudimentaires de protection juridique. 

(...) [L]a détent ion non reconnue d 'un individu constitue une totale négation de ces 

garant ies et une violation ex t rêmement grave de l'article 5. Les autori tés qui ont mis la 

main sur un individu sont tenues de révéler l 'endroit où il se trouve. C'est pourquoi il 

faut considérer que l'article 5 leur fait obligation de prendre des mesures effectives pour 

pallier le risque d 'une disparition et mener une enquête rapide et efficace dans 

l'hypothèse d 'une plainte plausible selon laquelle une personne a été appréhendée et 

n'a pas été revue depuis. » (Cour eur. DII , Kurt c. Turquie, arrêt du 25 mai 1998, Recueil 

199H-III, p. 1185, §§ 123-124) 

206. En l ' espèce , les a u t o r i t é s d e l 'E t a t d é f e n d e u r se t r o u v e n t d o n c 

d a n s l 'obl iga t ion de m e n e r « u n e e n q u ê t e r a p i d e et eff icace» sur le sor t 

d e t o u t e p e r s o n n e au sujet de l aque l l e il a é t é a v a n c é d e m a n i è r e 

p laus ib le qu ' e l l e se t rouva i t a u m o m e n t d e sa d i s p a r i t i o n en 1974 

d é t e n u e sous l ' a u t o r i t é de la T u r q u i e . P o u r faire n a î t r e c e t t e ob l iga t ion , 

il n ' e s t pas n é c e s s a i r e q u e la d é t e n t i o n soit p rouvée a u - d e l à de tou t d o u t e 

r a i s o n n a b l e , m a i s il suffit qu ' i l ex i s t e u n e p l a i n t e p laus ib le d é n o n ç a n t la 

d é t e n t i o n . L o r s q u e les c i r c o n s t a n c e s de la d é t e n t i o n sont o b s c u r e s , el les 

do iven t faire p a r t i e d e s é l é m e n t s s u r l e sque l s e n q u ê t e r . 

207. La C o m m i s s i o n r a p p e l l e q u ' e n 1983, lo r squ ' e l l e a a d o p t é son 

r a p p o r t sur la r e q u ê t e n" 8007 /77 , elle a conclu à la v io la t ion de 

l ' a r t ic le 5 ca r à c e t t e é p o q u e , le g o u v e r n e m e n t d é f e n d e u r n ' ava i t 

fourni a u c u n e i n f o r m a t i o n su r le sor t des C h y p r i o t e s g recs p o r t é s 

d i s p a r u s a lors qu ' i l s se t r o u v a i e n t d é t e n u s sous l ' au to r i t é d e la 

T u r q u i e . P o u r la C o m m i s s i o n , c e t t e v io la t ion se p o u r s u i t t a n t q u e t ous 
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les r e n s e i g n e m e n t s d i spon ib les n ' a u r o n t pas fait l 'objet d ' i nves t i ga t i ons 

et n ' a u r o n t p a s é t é révé lés p a r le g o u v e r n e m e n t d é f e n d e u r . L 'ob l iga t ion 

d ' e n q u ê t e r et d ' i n f o r m e r ne s a u r a i t faire l 'objet d ' a u c u n e l i m i t a t i o n 

d a n s le t e m p s , s u r t o u t p a r c e q u e l 'on ne s a u r a i t exc lu re q u e les 

p e r s o n n e s d é t e n u e s qu i ont d i s p a r u a i en t pu ê t r e v i c t imes des 

v io la t ions les plus g raves , c o m m e des c r i m e s de g u e r r e ou d e s c r i m e s 

c o n t r e l ' h u m a n i t é . C e t t e ob l iga t ion ne s a u r a i t non p lus ê t r e s o u m i s e à 

des cond i t i ons te l les q u e la t e n u e p r é a l a b l e d ' e n q u ê t e s sur les 

d i s p a r i t i o n s p a r la p a r t i e adve r se , ou su r des d i s p a r i t i o n s s u r v e n u e s 

d a n s u n a u t r e c o n t e x t e , p a r e x e m p l e à l 'occasion d u coup d ' E t a t . 

208 . En 1983, à l ' époque où elle a r éd igé son r a p p o r t , le C M P avai t dé jà 

é t é c r éé m a i s n ' ava i t pas e n c o r e c o m m e n c é à fonc t ionner . A l ' h e u r e 

ac tue l l e , p lus de q u i n z e a n n é e s a p r è s , le g o u v e r n e m e n t d é f e n d e u r 

af f i rme q u e le C M P est l ' o r g a n i s m e le m i e u x p lacé p o u r e n q u ê t e r s u r le 

sor t d e s p e r s o n n e s p o r t é e s d i s p a r u e s . C o m m e la C o m m i s s i o n l 'a di t d a n s 

sa décis ion s u r la recevab i l i t é d e la p r é s e n t e r e q u ê t e , le C M P c réé sous les 

au sp i ce s d e l ' O N U n ' é q u i v a u t pas à u n c o m p r o m i s spécia l a u sens de 

l ' anc ien a r t i c l e 62 de la C o n v e n t i o n e t ne pr ive d o n c pas la C o m m i s s i o n 

d e sa c o m p é t e n c e (décision p r é c i t é e , p . 138). Tou te fo i s , l ' a r g u m e n t d u 

g o u v e r n e m e n t d é f e n d e u r selon leque l il cons idè re le C M P c o m m e 

l ' o r g a n i s m e le p lus a d é q u a t p e u t auss i se c o m p r e n d r e c o m m e s igni f iant 

q u e c 'est en fait p a r l ' i n t e r m é d i a i r e de cet o r g a n i s m e q u e l 'E ta t 

d é f e n d e u r s ' a c q u i t t e d e son ob l iga t ion d ' e n q u ê t e p r é c i t é e . D e fait, les 

p r o c é d u r e s c o n c e r n a n t les p e r s o n n e s p o r t é e s d i s p a r u e s s e m b l e n t 

p e n d a n t e s u n i q u e m e n t d e v a n t cet o r g a n i s m e qui , de p lus , a é t é c r éé avec 

l ' accord d u g o u v e r n e m e n t r e q u é r a n t . 

209. La C o m m i s s i o n cons idè re en p r inc ipe q u ' u n E t a t p e u t auss i 

s ' a c q u i t t e r d e son ob l iga t ion d ' e n q u ê t e r su r la d i s p a r i t i o n de p e r s o n n e s 

d é t e n u e s avec l 'a ide d ' u n o r g a n i s m e i n t e r n a t i o n a l c réé à c e t t e fin. C e t t e 

façon de p r o c é d e r i n t r o d u i t un é l é m e n t d 'objec t iv i té et d ' a p p r é c i a t i o n 

n e u t r e des p r e u v e s , ce qu i est s ans nu l d o u t e h a u t e m e n t s o u h a i t a b l e à 

p ropos de q u e s t i o n s auss i dé l i ca t e s . En l ' espèce , la C o m m i s s i o n c o n s t a t e 

q u e les p r o c é d u r e s du C M P sont m e n é e s s é p a r é m e n t p a r c h a q u e p a r t i e , 

sous la r e s p o n s a b i l i t é du m e m b r e c o n c e r n é e t avec l 'a ide des a u t o r i t é s 

c o m p é t e n t e s . En ce qu i c o n c e r n e les C h y p r i o t e s g recs d i s p a r u s d a n s le 

no rd de C h y p r e , ce sont d o n c les a u t o r i t é s chypr io t e s t u r q u e s qu i 

p a r t i c i p e n t à la p r o c é d u r e . C e s d e r n i è r e s d e v a n t ê t r e c o n s i d é r é e s c o m m e 

u n e a d m i n i s t r a t i o n locale s u b o r d o n n é e de la T u r q u i e , el les sont en 

p r inc ipe en m e s u r e de s ' a c q u i t t e r des r e s p o n s a b i l i t é s c o n t r a c t é e s p a r cet 

E t a t a u r e g a r d d e la C o n v e n t i o n . Le fait q u e c e t t e p r o c é d u r e prévoie en 

o u t r e la p r é s e n c e du t r o i s i è m e m e m b r e du C M P n ' e n t r e pas en l igne d e 

c o m p t e à cet é g a r d , c a r on ne s a u r a i t p r é s u m e r q u e c e t t e p e r s o n n e 

e m p ê c h e en quo i q u e ce soit les a u t o r i t é s c o m p é t e n t e s d ' a c c o m p l i r les 

t â c h e s q u e la C o n v e n t i o n l eu r i m p o s e . 
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210. Il se pose tou t de m ê m e la q u e s t i o n de savoir si, c o m p t e t e n u d u 

m a n d a t du C M P et d e la p r a t i q u e qu i en décou le , les e n q u ê t e s m e n é e s p a r 

cet o r g a n i s m e sat isfont aux ex igences posées p a r l ' a r t ic le 5 d e la 

C o n v e n t i o n . La C o m m i s s i o n re lève n o t a m m e n t q u e les e n q u ê t e s d u 

C M P se l imi t en t à r e c h e r c h e r si u n e p e r s o n n e p o r t é e d i s p a r u e est 

v ivan te ou m o r t e . Le C M P n ' e s t pas hab i l i t é à é t ab l i r la cause de la m o r t 

ni les r e s p o n s a b i l i t é s . Il s 'est m ê m e efforcé à p r o m e t t r e l ' i m p u n i t é a u x 

t é m o i n s qu i , p a r l eu r s d é c l a r a t i o n s , r i s q u e r a i e n t d ' a c c u s e r e u x - m ê m e s 

ou a u t r u i d ' a c t e s q u i , en fin de c o m p t e , s e m b l e n t ê t r e des c r i m e s 

p a r t i c u l i è r e m e n t g r a v e s . D e su r c ro î t , la c o m p é t e n c e t e r r i t o r i a l e d u C M P 

se l imi t e à l'île de C h y p r e , ce qu i lui i n t e rd i t d ' e n q u ê t e r en T u r q u i e m ê m e , 

où il a é t é a l l égué q u e c e r t a i n e s d i spa r i t i ons se s e r a i e n t p r o d u i t e s . Enfin, il 

es t p o u r le m o i n s d o u t e u x q u e le C M P puisse é t e n d r e ses inves t iga t ions 

a u x ac t e s c o m m i s pa r les m i l i t a i r e s ou fonc t i onna i r e s tu rcs su r le 

t e r r i t o i r e chyp r io t e . 

2 1 1 . Eu é g a r d à ces l imi tes , la C o m m i s s i o n cons idè re q u e les 

p r o c é d u r e s d u C M P - t ou t en é t a n t i n d é n i a b l e m e n t u t i les p o u r 

a t t e i n d r e l 'objectif h u m a n i t a i r e qu i a p r é s i d é à l e u r c r é a t i o n - ne sont 

pas en e l l e s - m ê m e s suff i santes p o u r sa t i s fa i re aux ex igences d e 

l ' a r t ic le 5 de la C o n v e n t i o n en m a t i è r e d ' e n q u ê t e effective. D a n s ces 

c o n d i t i o n s , la C o m m i s s i o n ne j u g e p a s u t i l e d e se p r o n o n c e r s u r la 

q u e s t i o n de savoir si l 'une ou l ' a u t r e p a r t i e est r e s p o n s a b l e du r e t a r d 

q u e c o n n a i s s e n t les e n q u ê t e s d u C M P et d u fait q u ' à ce j o u r , celui-ci 

n ' a o b t e n u a u c u n r é s u l t a t conc re t . La p o r t é e des e n q u ê t e s du C M P 

é t a n t t r o p l i m i t é e e t , en l ' absence d ' e n q u ê t e c o m p l é m e n t a i r e qu i 

a u r a i t p e r m i s d ' é l uc ide r t o t a l e m e n t le sor t des C h y p r i o t e s g recs p o r t é s 

d i s p a r u s ayan t fait l 'objet d ' u n e p l a i n t e p laus ib le selon l a q u e l l e ils se 

t r o u v a i e n t d é t e n u s sous l ' a u t o r i t é de la T u r q u i e en 1974, il ex is te u n e 

v io la t ion c o n t i n u e d e l ' a r t ic le 5, don t l 'E ta t d é f e n d e u r doi t ê t r e j u g é 

r e s p o n s a b l e . 

Conclusions 

212. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas eu p e n d a n t 

la p é r i o d e c o n s i d é r é e v io la t ion d e l ' a r t ic le 5 d e la C o n v e n t i o n d u fait d e la 

d é t e n t i o n effective de C h y p r i o t e s grecs p o r t é s d i s p a r u s . 

213 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu p e n d a n t la 

pé r i ode c o n s i d é r é e une v io la t ion c o n t i n u e de l ' a r t ic le 5 de la 

C o n v e n t i o n d u fait q u e les a u t o r i t é s de l 'E t a t d é f e n d e u r n ' on t p a s 

m e n é d ' e n q u ê t e efficace su r le sor t des C h y p r i o t e s g recs p o r t é s 

d i s p a r u s ayan t fait l 'objet d ' u n e p l a i n t e p laus ib le se lon l aque l l e ils se 

t r o u v a i e n t d é t e n u s sous l ' a u t o r i t é de la T u r q u i e a u m o m e n t de leur 

d i s p a r i t i o n . 
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c) Griefs t irés des articles 2, 3 , 6, 8, 13, 14 et 17 de la Convention 

i. Compétence rie la Commission pour examiner ces griefs 

214. Au s t a d e de l ' e x a m e n au fond, le g o u v e r n e m e n t r e q u é r a n t a 

i nvoqué les a r t i c l e s 2, 3 , 6, 8, 13, 14 e t 17 d e la C o n v e n t i o n e n fa i san t 

valoir qu ' i l y ava i t é g a l e m e n t eu v iola t ion de ces d i spos i t ions d a n s le che f 

des C h y p r i o t e s g recs p o r t é s d i s p a r u s ca r l 'ob l iga t ion d ' e n q u ê t e s u r les cas 

de d i s p a r i t i o n ne se dédu i sa i t pas du seul a r t i c l e 5. Il renvoyai t n o t a m m e n t 

à la s i t ua t i on des C h y p r i o t e s g recs p o r t é s d i s p a r u s d o n t on ne pouvai t 

p r o u v e r de m a n i è r e fiable qu ' i l s se t r o u v a i e n t d é t e n u s sous l ' au to r i t é de 

la T u r q u i e à l ' époque de leur d i spa r i t i on d a n s des zones c o n t r ô l é e s p a r 

l ' a r m é e t u r q u e . 

215 . Le g o u v e r n e m e n t d é f e n d e u r n ' a fo rmulé a u c u n e obse rva t i on 

p a r t i c u l i è r e à cet é g a r d . 

216. E t a n t d o n n é q u e le g o u v e r n e m e n t r e q u é r a n t ne s 'est pas r é c l a m é 

des a r t i c l es de la C o n v e n t i o n p réc i t é s p o u r ce qu i es t des p e r s o n n e s 

p o r t é e s d i s p a r u e s a u s t a d e de la r ecevab i l i t é , la C o m m i s s i o n doi t t o u t 

d ' a b o r d é t a b l i r si elle a c o m p é t e n c e p o u r les p r e n d r e en c o m p t e . Elle 

r a p p e l l e à ce t é g a r d sa p r a t i q u e c o n s t a n t e se lon l aque l l e la décis ion s u r 

la recevab i l i t é d ' u n e affaire p o r t é e d e v a n t elle définit les faits ou 

e n s e m b l e s de faits a insi q u e le fond d e s griefs se r a p p o r t a n t à ces faits 

sur lesquels elle s t a t u e r a au s t a d e d e l ' e x a m e n au fond. Tou te fo i s , les 

i n s t i t u t i ons de la C o n v e n t i o n ne sont pas l iées p a r la qua l i f ica t ion 

j u r i d i q u e des faits de la c a u s e te l le q u ' e l l e a é té fai te p a r les p a r t i e s ; il 

l eur est loisible d ' e x a m i n e r les q u e s t i o n s déf inies d a n s la déc is ion s u r la 

r ecevab i l i t é à la l u m i è r e d e la C o n v e n t i o n d a n s son e n s e m b l e ( C o u r e u r . 

DH,Assenov et autres c. Bulgarie, a r r ê t d u 28 oc tob re 1998, Recueil 1998-VIII, 

p . 3295 , § 132, a ssor t i d ' a u t r e s renvois ) . 

217. En l ' occu r rence , la C o m m i s s i o n a r e t e n u les gr iefs fo rmulés p a r le 

g o u v e r n e m e n t r e q u é r a n t a u sujet de tous les C h y p r i o t e s g recs d i s p a r u s 

sur le t e r r i t o i r e con t rô l é p a r l 'E ta t d é f e n d e u r et au sujet d e s q u e l s ce 

d e r n i e r n ' ava i t fourni a u c u n e i n f o r m a t i o n . Il a auss i é t é c l a i r e m e n t é t ab l i 

a u s t a d e d e la r ecevab i l i t é q u e la poss ibi l i té q u e ces p e r s o n n e s a i e n t é t é 

t u é e s su r le t e r r i t o i r e c o n t r ô l é p a r l 'E ta t d é f e n d e u r c o n s t i t u a i t u n a spec t 

des griefs du g o u v e r n e m e n t r e q u é r a n t à cet é g a r d , m ê m e si celui-ci a 

tou jours af f i rmé q u e les p e r s o n n e s p o r t é e s d i s p a r u e s d e v a i e n t ê t r e 

p r é s u m é e s en vie en l ' absence de p r e u v e d u c o n t r a i r e . A p a r t i r de là, le 

g o u v e r n e m e n t r e q u é r a n t s u g g é r a i t i m p l i c i t e m e n t u n e a u t r e h y p o t h è s e , à 

savoir q u e t o u t e s ces p e r s o n n e s se t r o u v e r a i e n t t ou jou r s d é t e n u e s sous 

l ' a u t o r i t é d e la T u r q u i e . 

218 . La C o m m i s s i o n n ' a t rouvé a u c u n e p r e u v e c o n f i r m a n t c e t t e 

d e r n i è r e t h è s e . Elle cons idè re toutefo is q u e les é l é m e n t s qu i lui on t é t é 

r e m i s dès le s t a d e de la recevab i l i t é sont suff isants p o u r ju s t i f i e r qu ' e l l e 

se sais isse d e la q u e s t i o n d e savoir si le dro i t à la vie des p e r s o n n e s 
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d i s p a r u e s a é t é m é c o n n u , a u m é p r i s de l ' a r t ic le 2 de la C o n v e n t i o n , a u 

mo ins en r a i son d e l ' absence d ' e n q u ê t e efficace s u r les c i r c o n s t a n c e s 

d a n s l esque l les el les on t pu ê t r e t u é e s . Se lon la C o m m i s s i o n , cet a spec t 

de l 'affaire est couve r t p a r la déc is ion su r la r ecevab i l i t é . P a r c o n t r e , les 

a u t r e s griefs d u g o u v e r n e m e n t r e q u é r a n t se r a p p o r t a n t à u n e i n g é r e n c e 

a l l é g u é e d a n s les d ro i t s q u e les a r t i c les 3 , 6, 8, 13, 14 et 17 d e la 

C o n v e n t i o n r e c o n n a i s s e n t a u x p e r s o n n e s d i s p a r u e s ne r e l èven t pas d e 

c e t t e déc is ion , ra i son pour l aque l l e elle ne s a u r a i t les e x a m i n e r . 

ii. Examen sous l'angle de l'article 2 de la Convention 

219. Ayan t conclu qu ' e l l e pouvai t é t u d i e r la q u e s t i o n d e s p e r s o n n e s 

d i s p a r u e s sur le t e r r a i n d e l ' a r t ic le 2 d e la C o n v e n t i o n , la C o m m i s s i o n 

doi t c o m m e n c e r p a r r e c h e r c h e r si c e t t e d i spos i t ion s ' app l ique a u x faits 

d é n o n c é s e t , si ou i , d a n s q u e l l e m e s u r e . L ' a r t i c l e 2 es t a ins i l ibellé : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut ê t re 

infligée à quiconque intentionnellement, sauf en exécution d 'une sentence capitale 

prononcée par un tribunal au cas où le délit est puni de cet te peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 

où elle résulterait d'un recours à la force rendu absolument nécessaire: 

a) pour assurer la défense de toute personne contre la violence illégale ; 

b) pour effectuer une arrestat ion régulière ou pour empêcher l'évasion d'une 

personne régulièrement dé t enue ; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection. » 

220. La j u r i s p r u d e n c e i n d i q u e c l a i r e m e n t q u e l ' a r t ic le 2 g a r a n t i t non 

s e u l e m e n t le d ro i t à la vie m a i s expose auss i les c i r c o n s t a n c e s d a n s 

l e sque l l e s infl iger la m o r t p e u t se j u s t i f i e r ; il se p lace à ce t i t r e p a r m i les 

a r t i c l es p r i m o r d i a u x de la C o n v e n t i o n . Il ne défini t pas a v a n t t ou t les 

s i t u a t i o n s d a n s l e sque l l e s il es t p e r m i s d ' inf l iger i n t e n t i o n n e l l e m e n t la 

m o r t , m a i s déc r i t cel les où il est possible d ' avo i r « r e c o u r s à la fo rce» , ce 

qu i p e u t condu i r e à d o n n e r la m o r t de façon invo lon ta i r e . Le r ecou r s à la 

force doi t c e p e n d a n t ê t r e r e n d u « a b s o l u m e n t n é c e s s a i r e » p o u r a t t e i n d r e 

l ' un d e s objectifs m e n t i o n n é s a u x a l i n é a s a ) , b) ou c) d e l ' a r t ic le 2 . E n 

o u t r e , u n e loi i n t e r d i s a n t de m a n i è r e g é n é r a l e aux a g e n t s d e l 'E ta t d e 

p r o c é d e r à des homic ides a r b i t r a i r e s s e r a i t en p r a t i q u e inefficace s'il 

n ' e x i s t a i t p a s d e p r o c é d u r e p e r m e t t a n t d e c o n t r ô l e r la l éga l i t é du r e c o u r s 

à la force m e u r t r i è r e p a r les a u t o r i t é s de l 'E ta t . L 'ob l iga t ion de p r o t é g e r le 

d ro i t à la vie q u ' i m p o s e c e t t e d i spos i t ion , c o m b i n é e avec le devoi r g é n é r a l 

i n c o m b a n t à l 'E ta t en v e r t u de l ' a r t ic le 1 de la C o n v e n t i o n d e 

« r e c o n n a p t r e ] à t o u t e p e r s o n n e r e l evan t de [sa] j u r i d i c t i o n les d r o i t s e t 

l ibe r t é s définis [dans ] la (...) C o n v e n t i o n » , i m p l i q u e e t ex ige de m e n e r 

u n e fo rme d ' e n q u ê t e efficace l o r sque le r e c o u r s à la force, n o t a m m e n t 

p a r d e s a g e n t s de l 'E t a t , a e n t r a î n é m o r t d ' h o m m e ( C o u r eu r . D H , 
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McCann et autres c. Royaume-Uni, a r r ê t du 27 s e p t e m b r e 1995, sér ie A n" 324, 

pp . 45-46, §§ 146-150, et p . 49, § 161). 

2 2 1 . D a n s son r a p p o r t c o n s a c r é à c e t t e m ê m e affa i re , la C o m m i s s i o n a 

t r a i t é des ex igences m i n i m a l e s r equ i se s p o u r pare i l l e e n q u ê t e en ces 

t e r m e s (ibidem, avis de la C o m m i s s i o n , p . 79, § 193) : 

«(...) La nature et le niveau d'un examen qui satisfasse au seuil minimum doivent (...) 

dépendre des circonstances de l'espèce. Des affaires peuvent se présenter dans 

lesquelles les faits entourant un homicide sont clairs et incontestés cl où l 'examen 

inquisitoire subséquent peut légitimement se réduire à une formalité minimale. Mais, 

de la même manière , d 'autres situations peuvent se présenter dans lesquelles une 

victime meurt dans des circonstances troubles, auquel cas l 'absence de toute procédure 

effective permet tan t d 'enquêter sur la cause de l'homicide pourrait par elle-même 

soulever une question au ti tre de l'article 2 de la Convention.» 

222. D a n s des affai res u l t é r i e u r e s , la C o m m i s s i o n et la C o u r on t di t 

q u e , p o u r d o n n e r na i s s ance à l 'ob l iga t ion de m e n e r u n e e n q u ê t e 

a p p r o f o n d i e , il suffit q u e les c i r c o n s t a n c e s de la m o r t m a n q u e n t d e 

n e t t e t é , n o t a m m e n t l o r squ 'on ne sai t pas si la m o r t é t a i t n a t u r e l l e ou 

r é s u l t a i t d ' u n e ac t ion d e l 'E ta t ou e n c o r e d ' a u t r e s c a u s e s , c o m m e des 

ac tes c r imine l s de t e r r o r i s t e s ou d ' i n c o n n u s (voir, p a r e x e m p l e , C o u r eu r . 

D H , Kaya c. Turquie, a r r ê t du 19 février \998, Recueil 1998-1, p . 326, § 9 1 , et 

l 'avis de la C o m m i s s i o n , p . 349, § 180, a ins i q u e Giileç c. Turquie, a r r ê t 

du 27 ju i l l e t 1998, Recueil 1998-IV, pp . 1732-1733, §§ 79-81) . La C o u r 

a é g a l e m e n t di t c l a i r e m e n t q u e l ' ob l iga t ion d ' e n q u ê t e ne v a u t p a s 

s e u l e m e n t p o u r les cas où il a é t é é t ab l i q u e la m o r t ava i t é té p r o v o q u é e 

p a r u n a g e n t de l 'E ta t et où p l a i n t e a é t é d é p o s é e à ce sujet ; le s i m p l e fait 

q u e les a u t o r i t é s a i e n t é t é i n f o r m é e s de l ' a s sass ina t ou de la t e n t a t i v e 

d ' a s s a s s i n a t d o n n a i t ipso facto n a i s s ance à c e t t e ob l iga t ion ( C o u r eu r . D H , 

Ergi c. Turquie, a r r ê t du 28 ju i l l e t 1998, Recueil 1998-IV, p. 1778, § 82 , et 

Yasa c. Turquie, a r r ê t du 2 s e p t e m b r e 1998, Recueil 1998-VI, p . 2438, § 100; 

sur les ob l iga t ions posi t ives d é c o u l a n t de l 'a r t ic le 2 à ra i son d e r i sques 

v i t a u x p r o v e n a n t des ac t e s c r imine l s d ' u n p a r t i c u l i e r , voir auss i C o u r e u r . 

D H , Osman c. Royaume-Uni, a r r ê t du 28 oc tob re 1998, Recueil 1998-VIII, 

pp . 3159 et 3163 , § § 1 1 5 et 123). 

223 . En l ' e spèce , il n ' ex i s t e a u c u n e c e r t i t u d e q u a n t au sor t des 

p e r s o n n e s p o r t é e s d i s p a r u e s . Le g o u v e r n e m e n t r e q u é r a n t af f i rme qu ' i l 

faut p r é s u m e r qu ' e l l e s sont v ivan te s t a n t qu ' i l n 'y a p a s de p r e u v e du 

c o n t r a i r e . Le g o u v e r n e m e n t d é f e n d e u r s o u t i e n t p o u r sa p a r t qu ' e l l e s sont 

m o r t e s . La C o m m i s s i o n e s t i m e qu ' e l l e n ' a pas p o u r t â c h e de s p é c u l e r su r 

ce q u ' e s t r é e l l e m e n t la s i t u a t i o n à ce suje t . Selon el le, l ' a r t ic le 2 exige 

s e u l e m e n t d e c o n s t a t e r q u ' o n a p e r d u la t r ace des p e r s o n n e s p o r t é e s 

d i s p a r u e s d a n s des c i r c o n s t a n c e s qui m e t t a i e n t s a n s a u c u n d o u t e l e u r vie 

en d a n g e r . D e fait , cela a é t é r e c o n n u p a r les deux p a r t i e s . Il y a é g a l e m e n t 

lieu de n o t e r l ' ex i s t ence de p r e u v e s m o n t r a n t q u ' à c e t t e é p o q u e des 

m e u r t r e s on t é té p e r p é t r é s à g r a n d e éche l le et q u e , d a n s c e r t a i n s cas , ces 
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m e u r t r e s ne r é s u l t a i e n t p a s d ' a c t e s de g u e r r e , ma i s d ' u n c o m p o r t e m e n t 

c r i m i n e l en d e h o r s des zones de c o m b a t . La C o m m i s s i o n renvoie 

à cet é g a r d aux conc lus ions figurant d a n s ses r a p p o r t s c o n s a c r é s 

a u x p r é c é d e n t e s affaires i n t e r é t a t i q u e s . Elle e s t i m e q u e , d a n s ces 

c i r c o n s t a n c e s , l ' a r t ic le 2 i m p o s a i t a u x a u t o r i t é s l ' ob l iga t ion posi t ive d e 

m e n e r des e n q u ê t e s efficaces et q u e c e t t e ob l iga t ion est tou jours va lab le 

d u fait q u e les p e r s o n n e s d i s p a r u e s ont p e u t - ê t r e p e r d u la vie en ra i son d e 

c r i m e s i m p r e s c r i p t i b l e s . 

224. C o m m e p o u r les cas t r a i t é s sous l 'angle de l ' a r t ic le 5 de la 

C o n v e n t i o n , on p e u t c o m p r e n d r e q u e le g o u v e r n e m e n t d é f e n d e u r 

a f f i rme q u e l 'ob l iga t ion d ' e n q u ê t e est a s s u r é e p a r l ' i n t e r m é d i a i r e des 

p r o c é d u r e s e n g a g é e s p a r le C M P . Là e n c o r e , la C o m m i s s i o n n ' exc lu t pas 

q u e l 'ob l iga t ion d ' e n q u ê t e r et d ' i n f o r m e r d é c o u l a n t de l 'a r t ic le 2 d e 

la C o n v e n t i o n pu i s se auss i ê t r e r e m p l i e avec l 'a ide d ' u n o r g a n i s m e 

i n t e r n a t i o n a l d ' e n q u ê t e . C e p e n d a n t , c o m m e elle l 'a déjà d i t , les 

p r o c é d u r e s d u C M P se l imi t en t en l ' espèce à r e c h e r c h e r si les p e r s o n n e s 

e n q u e s t i o n son t v ivan te s ou m o r t e s , s a n s e n q u ê t e r su r les c a u s e s de la 

m o r t ni é t a b l i r les r e s p o n s a b i l i t é s . Des p e r s o n n e s qu i p o u r r a i e n t ê t r e 

r e s p o n s a b l e s se sont m ê m e vu p r o m e t t r e l ' i m p u n i t é . D a n s ces cond i t i ons , 

la C o m m i s s i o n e s t i m e q u e les e n q u ê t e s en q u e s t i o n n ' on t pas u n e p o r t é e 

suf f i sante p o u r sa t i s fa i re a u x ex igences de l 'a r t ic le 2 de la C o n v e n t i o n . 

Elle ne d ispose d ' a u c u n e i n f o r m a t i o n i n d i q u a n t q u e ces inves t iga t ions 

s e r a i e n t c o m p l é t é e s p a r d ' a u t r e s e n q u ê t e s plus efficaces. 

Conclusion 

225. La C o m m i s s i o n conclu t , à l ' u n a n i m i t é , qu ' e l l e a c o m p é t e n c e p o u r 

e x a m i n e r la q u e s t i o n des C h y p r i o t e s g recs p o r t é s d i s p a r u s sous l ' angle d e 

l ' a r t ic le 2 de la C o n v e n t i o n , q u e c e t t e d i spos i t ion est app l i cab le et qu ' e l l e a 

é t é violée du fait q u e les a u t o r i t é s de l 'E t a t d é f e n d e u r n ' o n t pas m e n é 

d ' e n q u ê t e effective. 

2. Sur les violations alléguées des droits des proches parents des personnes portées 

disparues 

226. Le g o u v e r n e m e n t r e q u é r a n t af f i rme q u e , d a n s les c i r c o n s t a n c e s 

d e la c a u s e , les p r o c h e s p a r e n t s d e s p e r s o n n e s p o r t é e s d i s p a r u e s on t subi 

des t r a i t e m e n t s i n h u m a i n s c o n t r a i r e s à l ' a r t i c le 3 de la C o n v e n t i o n et des 

v io la t ions des d r o i t s g a r a n t i s p a r les a r t i c les 8 ( respec t de la vie fami l ia le) 

et 10 ( l ibe r té d e recevoi r des i n f o r m a t i o n s ) . Il s o u t i e n t de plus qu ' i l s on t 

subi des v io la t ions d e s d ro i t s p r o t é g é s p a r les a r t i c l es 2, 3 , 4, 5 (pou r 

a u t a n t q u e des d i spos i t ions i m p l i q u e n t le d ro i t à u n e e n q u ê t e a d é q u a t e ) 

et l ' a r t ic le 13. 
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227. Le g o u v e r n e m e n t d é f e n d e u r n ' a pas f o r m u l é d ' o b s e r v a t i o n 

p a r t i c u l i è r e à ce suje t . 

228 . La C o m m i s s i o n re lève tou t d ' a b o r d q u e les gr iefs in i t i aux du 

g o u v e r n e m e n t r e q u é r a n t c o n c e r n a n t les d r o i t s des p r o c h e s p a r e n t s de 

p e r s o n n e s p o r t é e s d i s p a r u e s é t a i e n t t i r é s des seuls a r t i c l es 3, 8 e t 10 d e la 

C o n v e n t i o n . Les a u t r e s d o l é a n c e s , d ' u n e a u t r e n a t u r e , on t é té sou levées 

p o u r la p r e m i è r e fois a p r è s la décis ion su r la r ecevab i l i t é , r a i son p o u r 

l aque l l e la C o m m i s s i o n n e p e u t les e x a m i n e r . Elle cons idè re en t o u t é t a t 

de c a u s e q u e , d a n s la m e s u r e où ils r e c o u p e n t les q u e s t i o n s dé jà t r a i t é e s 

c i -dessous sous l ' ang le d e s a r t i c l e s 5 et 2 de la C o n v e n t i o n p o u r ce qu i est 

des p e r s o n n e s p o r t é e s d i s p a r u e s e l l e s - m ê m e s , ces n o u v e a u x griefs ne 

posen t a u c u n e q u e s t i o n d i s t i nc t e . Il es t év iden t q u e l 'ob l iga t ion 

d ' e n q u ê t e d é c o u l a n t de ces d i spos i t ions béné f i c i e ra en p r e m i e r lieu aux 

famil les des p e r s o n n e s p o r t é e s d i s p a r u e s . 

229. C o n c e r n a n t les griefs i n i t i a l e m e n t t i rés p a r le g o u v e r n e m e n t 

r e q u é r a n t d e s a r t i c l es 3 , 8 et 10 de la C o n v e n t i o n , ils son t é t r o i t e m e n t 

liés pu i squ ' i l s se r a p p o r t e n t a u x effets q u ' a eus s u r les p r o c h e s p a r e n t s 

des p e r s o n n e s p o r t é e s d i s p a r u e s l ' absence d ' i n f o r m a t i o n s q u a n t au sort 

de ces d e r n i è r e s . 

230. L ' a r t i c l e 3 d i spose q u e : 

«Nul ne peut être soumis à la tor ture ni à des peines ou t ra i tements inhumains ou 

dégradants . » 

L ' a r t i c l e 8 g a r a n t i t le d ro i t au r e spec t de la vie pr ivée et f ami l i a l e 1 

et l ' a r t ic le 10, qu i a t r a i t à la l ibe r té d ' exp re s s ion , é n o n c e n o t a m m e n t le 

d ro i t de recevoi r des i n f o r m a t i o n s 2 . Les d ro i t s g a r a n t i s p a r ces d e u x 

d e r n i è r e s d i spos i t ions n e p e u v e n t faire l 'objet de r e s t r i c t i ons léga les q u e 

p o u r a u t a n t q u e ces r e s t r i c t i o n s son t néces sa i r e s d a n s u n e soc ié té 

d é m o c r a t i q u e . 

2 3 1 . En ce qu i c o n c e r n e l ' a r t ic le 3, la j u r i s p r u d e n c e d e la C o n v e n t i o n 

é t ab l i t q u e p o u r t o m b e r sous le coup de c e t t e d i spos i t ion u n m a u v a i s 

t r a i t e m e n t doi t a t t e i n d r e un m i n i m u m de g r a v i t é . La C o u r a de p lus di t 

q u e les souf f rances c a u s é e s do iven t a t t e i n d r e u n e c e r t a i n e i n t e n s i t é a v a n t 

d ' ê t r e qual i f iées d ' i n h u m a i n e s . L ' a p p r é c i a t i o n de ce m i n i m u m est r e l a t ive 

et d é p e n d de l ' e n s e m b l e des d o n n é e s de la c ause , n o t a m m e n t d e la d u r é e 

du t r a i t e m e n t et de ses effets phys iques ou m e n t a u x (Irlande c. Royaume-

Uni, a r r ê t p r é c i t é , p . 65 , § 162). 

232. La C o m m i s s i o n et la C o u r on t di t q u e , l o r sque les a u t o r i t é s ne se 

sont pas c o r r e c t e m e n t a c q u i t t é e s de l eu r ob l iga t ion de m e n e r u n e e n q u ê t e 

sur des d i s p a r i t i o n s , l ' i n c e r t i t u d e , le d o u t e et l ' angoisse p r o l o n g é s 

r e s s e n t i s p a r les p r o c h e s p a r e n t s des d i s p a r u s p r o v o q u e n t chez e u x u n e 

1. Le texte complet de l'article 8 de la Convention figure au paragraphe 261 ci-dessous. 

2. Le texte complet de l'article 10 de la Convention figure au paragraphe 456 ci-dessous. 
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p ro fonde d é t r e s s e m o r a l e te l le qu ' e l l e c o n s t i t u e u n t r a i t e m e n t i n h u m a i n 

(Kurt p r éc i t é , pp . 1 187-1188, §§ 133-134, C o u r eur . D H , Çakici c. Turquie 

[ G C ] , n° 23657/94 , avis de la C o m m i s s i o n , §§ 272-276, C E D H 1999-IV, 

Timurtaç c. Turquie, n" 23531/94 , r a p p o r t de la C o m m i s s i o n du 29 oc tob re 

1998, §§ 305-310, non pub l i é ) . 

233 . En l ' e spèce , les p r o c h e s p a r e n t s des p e r s o n n e s p o r t é e s d i s p a r u e s 

n ' on t r eçu a u c u n e i n f o r m a t i o n a u sujet de ces d e r n i è r e s p e n d a n t u n e 

pé r iode de v ingt -c inq ans . C o m p t e t enu des c i r c o n s t a n c e s d a n s l e sque l l e s 

ces p e r s o n n e s on t d i s p a r u , à savoir à la su i t e d ' u n e i n t e r v e n t i o n mi l i t a i r e a u 

cour s de l aque l l e b e a u c o u p d e p e r s o n n e s on t é t é t u é e s ou fai tes 

p r i s o n n i è r e s e t où la zone où se son t p r o d u i t e s les d i s p a r i t i o n s a p a r la 

su i t e é t é f e r m é e et r e n d u e inaccess ib le a u x fami l les , celles-ci on t 

i n d é n i a b l e m e n t dû r e s s e n t i r les p lus g r a n d e s ango i s se s . Si l e u r d é t r e s s e a 

é t é la plus a iguë d a n s les p r e m i e r s t e m p s qu i on t suivi les é v é n e m e n t s d e 

1974, elle ne s 'est pas effacée avec le t e m p s . C o m m e le g o u v e r n e m e n t 

r e q u é r a n t l 'a fait obse rve r , la vie des p roches p a r e n t s a e n s u i t e d a n s b ien 

d e s cas é t é m a r q u é e p a r les c o n s é q u e n c e s de la d i spa r i t i on . Les p r e u v e s 

éc r i t e s fournies m o n t r e n t auss i q u e les fami l les on t c r éé des o r g a n i s a t i o n s 

en vue d ' a d o p t e r u n e m é t h o d e c o m m u n e p o u r t e n t e r d e recevoir les 

i n f o r m a t i o n s n é c e s s a i r e s . Les famil les on t parfois c o n n u un r e g a i n 

d ' e spo i r , p a r e x e m p l e avec la p r o c é d u r e d e v a n t le C M P , ma i s é g a l e m e n t 

de nouvel les c r a i n t e s , c o m m e lo r squ ' e l l e s o n t a p p r i s la t e n e u r d e s 

d é c l a r a t i o n s de M. Denktas , et de M. Yalç in K ù ç ù k . Voi là p o u r q u o i les 

fami l les des d i s p a r u s n 'on t à ce j o u r pas e n c o r e pu t o u r n e r la page . M ê m e 

si l ' a r g u m e n t du g o u v e r n e m e n t d é f e n d e u r selon l eque l c e t t e q u e s t i o n a é t é 

exp lo i t ée à des fins d e p r o p a g a n d e po l i t ique é t a i t avé ré , la C o m m i s s i o n 

e s t i m e q u e les famil les ont des mot i fs l ég i t imes de p r é o c c u p a t i o n . 

234. La C o m m i s s i o n cons idè re q u e , p e n d a n t la pé r i ode en c a u s e e n 

l ' e spèce , le t r a i t e m e n t subi p a r les p r o c h e s p a r e n t s des p e r s o n n e s p o r t é e s 

d i s p a r u e s a a t t e i n t u n d e g r é de g rav i t é tel qu ' i l c o n s t i t u e u n t r a i t e m e n t 

i n h u m a i n au sens de l ' a r t ic le 3 de la C o n v e n t i o n . 

235. D a n s ces cond i t ions , la C o m m i s s i o n ne j u g e p a s néces sa i r e 

d ' e x a m i n e r les a u t r e s gr iefs q u e le g o u v e r n e m e n t r e q u é r a n t t i r e d e s 

a r t i c l es 8 et 10 de la C o n v e n t i o n , qu i se r a p p o r t e n t en s u b s t a n c e a u x 

m ê m e s d o l é a n c e s des famil les des p e r s o n n e s p o r t é e s d i s p a r u e s . 

Conclusions 

236. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion 

c o n t i n u e de l ' a r t ic le 3 de la C o n v e n t i o n d a n s le chef des famil les d e s 

p e r s o n n e s p o r t é e s d i s p a r u e s . 

237. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas l ieu de 

r e c h e r c h e r s'il y a eu v io la t ion d e s a r t i c les 8 e t / o u 10 d e la C o n v e n t i o n 

d a n s le che f des famil les des p e r s o n n e s p o r t é e s d i s p a r u e s . 
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Chapitre 2 

Domicile et biens des personnes déplacées 

A. Griefs 

238. La C o m m i s s i o n a d é c l a r é r ecevab les les gr iefs du g o u v e r n e m e n t 

r e q u é r a n t s u i v a n t s : 

- le refus c o n s t a n t et c o n t i n u d ' a u t o r i s e r les C h y p r i o t e s g recs d é p l a c é s 

à r e t o u r n e r chez eux et d a n s l e u r famil le d a n s le no rd de C h y p r e e m p o r t e 

u n e v io la t ion des d ro i t s q u e l eu r r e c o n n a î t l ' a r t ic le 8 de la C o n v e n t i o n ; 

- le fait d ' e m p ê c h e r les C h y p r i o t e s g recs d é p l a c é s d ' a c c é d e r à l eu r s 

b iens se t r o u v a n t d a n s le nord de C h y p r e e t d ' en use r , l ' a t t r i b u t i o n de 

ces b i ens à d e s C h y p r i o t e s t u r c s et colons , l ' absence de r é p a r a t i o n e t la 

t e n t a t i v e d e l éga l i sa t ion d e c e t t e e x p r o p r i a t i o n de facto au m o y e n d e la 

supp re s s ion des t i t r e s d e p r o p r i é t é d é t e n u s pa r les C h y p r i o t e s g r ec s , 

e m p o r t e n t u n e v iola t ion c o n t i n u e de l ' a r t ic le 1 du Pro toco le n" 1 ; 

- les C h y p r i o t e s g recs d é p l a c é s ne d i sposen t d ' a u c u n r ecou r s i n t e r n e 

effectif c o n t r e ces v io la t ions de la C o n v e n t i o n , au m é p r i s d e l 'a r t ic le 13 de 

la C o n v e n t i o n ; et 

- le refus c o n t i n u d ' a u t o r i s e r les C h y p r i o t e s g recs d é p l a c é s à r e t o u r n e r 

chez eux et d a n s leur famil le d a n s le no rd de C h y p r e e t la p r iva t ion 

c o n t i n u e de l eu r s b i ens c o n s t i t u e n t des d i s c r i m i n a t i o n s c o n t r a i r e s à 

l ' a r t ic le 14 d e la C o n v e n t i o n . 

B. Sur l'article 8 de la Convention 

(...) 

3. Avis de la Commission 

2 6 1 . L ' a r t i c le 8 de la C o n v e n t i o n est a insi libellé : 

« 1. Toute personne a droit au respect de sa vie privée et familiale, de son domicile et 

de sa correspondance. 

2. Il ne peut y avoir ingérence d 'une autor i té publique dans l'exercice de ce droit que 

pour autant que cet te ingérence est prévue par la loi et qu'elle constitue une mesure qui, 

dans une société démocrat ique, est nécessaire à la sécurité nationale, à la sûreté 

publique, au bien-être économique du pays, à la défense de l 'ordre et à la prévention 

des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 

des droits et libertés d 'autrui .» 

262 . Le g o u v e r n e m e n t r e q u é r a n t se p l a in t de ce q u e le refus con t i nu 

d ' a u t o r i s e r les p e r s o n n e s d é p l a c é e s à r e t o u r n e r chez el les d a n s le no rd de 

C h y p r e c o n s t i t u e une v io la t ion c o n t i n u e et a g g r a v é e de leur d ro i t a u 

r e spec t d e l e u r domic i l e g a r a n t i pa r l ' a r t ic le 8 d e la C o n v e n t i o n et q u e 
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les modi f ica t ions d é l i b é r é m e n t a p p o r t é e s à l ' e n v i r o n n e m e n t d e s d i t s 

domic i l e s est à l 'o r ig ine d ' u n che f d i s t inc t de v io la t ion de c e t t e d i spos i t ion . 

263 . Le g o u v e r n e m e n t d é f e n d e u r , à t i t r e p r inc ipa l , nie q u e la T u r q u i e 

soit r e s p o n s a b l e des m e s u r e s p r i ses p a r les a u t o r i t é s chypr io t e s t u r q u e s et 

a f f i rme , à t i t r e s u b s i d i a i r e , q u e ces m e s u r e s sont n é c e s s a i r e s à la s û r e t é 

p u b l i q u e et se j u s t i f i e n t d o n c sous l ' angle de l ' a r t ic le 8 § 2. 

264. La C o m m i s s i o n obse rve en p r e m i e r l ieu q u e le g o u v e r n e m e n t 

d é f e n d e u r n ' a a u c u n e m e n t avancé q u e les p e r s o n n e s c o n c e r n é e s 

n ' a v a i e n t pas épu i sé les voies d e r e c o u r s i n t e r n e s . D e fait, a u c u n r e c o u r s 

n e s e m b l e ex i s t e r p o u r c o n t e s t e r le refus des a u t o r i t é s de p e r m e t t r e a u x 

C h y p r i o t e s g recs de p é n é t r e r d a n s la p a r t i e n o r d de C h y p r e . A cet é g a r d , 

la C o m m i s s i o n re lève q u e la r é g l e m e n t a t i o n r é g i s s a n t l ' e n t r é e d a n s la 

« R T C N » et les p r inc ipes g o u v e r n a n t l eu r mise en œ u v r e se fonden t s u r 

d e s décis ions du « C o n s e i l des m i n i s t r e s d e la R T C N » , p o u r lesque ls le 

s y s t è m e j u r i d i q u e de la « R T C N » ne prévoi t a u c u n c o n t r ô l e 

j u r i d i c t i o n n e l . D e m ê m e , ce refus r é su l t e d ' u n e po l i t ique r e c o n n u e p a r 

les a u t o r i t é s e t c o n s t i t u e de ce fait u n e p r a t i q u e a d m i n i s t r a t i v e qu i , se lon 

la j u r i s p r u d e n c e c o n s t a n t e des i n s t i t u t i ons de la C o n v e n t i o n , n ' ex ige pas 

l ' é p u i s e m e n t de q u e l q u e r ecou r s i n t e r n e q u e ce soit . Dès lors , la 

C o m m i s s i o n est a p p e l é e à e x a m i n e r le fond d e s gr iefs . 

265 . La C o m m i s s i o n r a p p e l l e avoir e x a m i n é la q u e s t i o n du 

d é p l a c e m e n t de p e r s o n n e s sous l ' ang le d e l ' a r t ic le 8 de la C o n v e n t i o n 

d a n s ses r a p p o r t s d e 1976 et de 1983 p r é c i t é s . D a n s le p r e m i e r , elle a 

c o n s i d é r é ( p a r a g r a p h e 208) « q u e le fait d ' e m p ê c h e r p h y s i q u e m e n t les 

ré fugiés chypr io te s grecs de r e n t r e r d a n s l eu r foyer d a n s le N o r d 

r e p r é s e n t e u n e v io la t ion , i m p u t a b l e à la T u r q u i e , de l eu r d ro i t au r e spec t 

de leur d o m i c i l e » , qu i ne p e u t se j u s t i f i e r p a r a u c u n des motifs visés a u 

p a r a g r a p h e 2 de l 'a r t ic le 8. La C o m m i s s i o n a é g a l e m e n t cons idé ré 

( p a r a g r a p h e 210) , en ce qu i c o n c e r n e les t r a n s f e r t s d e C h y p r i o t e s g recs 

ve r s le Sud a u x t e r m e s d e d ivers accords i n t e r c o m m u n a u t a i r e s , q u e le 

fait d ' e m p ê c h e r p h y s i q u e m e n t ces C h y p r i o t e s grecs de r e n t r e r d a n s l eu r 

foyer r e p r é s e n t a i t u n e a t t e i n t e à l eu r d ro i t au r e spec t de l eu r domic i l e 

g a r a n t i p a r l ' a r t ic le 8 § 1, a t t e i n t e i m p u t a b l e à la T u r q u i e e t non ju s t i f i ée 

a u r e g a r d du p a r a g r a p h e 2. D a n s son r a p p o r t de 1983 (p. 96, §§ 133-135), 

la C o m m i s s i o n a c o n s t a t é q u e c e t t e s i t u a t i o n p e r d u r a i t et q u e c e t t e 

p e r s i s t a n c e c o n s t i t u a i t un f ac t eu r a g g r a v a n t . Elle a d o n c conf i rmé ses 

c o n s t a t s a n t é r i e u r s et conclu q u e la T u r q u i e c o n t i n u a i t à v io ler l ' a r t ic le 8. 

266. La C o m m i s s i o n e s t i m e q u e la s i t u a t i o n d e s C h y p r i o t e s g recs 

d é p l a c é s d e m e u r e en s u b s t a n c e i n c h a n g é e ca r ils ne sont tou jours p a s 

a u t o r i s é s à r e t o u r n e r d a n s l eu r foyer d a n s le n o r d de C h y p r e . Le fait 

q u ' a p r è s l ' adop t ion du r a p p o r t d e 1983, la « R T C N » ai t é t é fondée d a n s 

c e t t e p a r t i e d e l'île et q u e les m e s u r e s c o n t e s t é e s é m a n e n t , d ' a p r è s le 

g o u v e r n e m e n t d é f e n d e u r , des a u t o r i t é s de celle-ci, n ' a a u c u n e inc idence 

su r la r e sponsab i l i t é de l 'E ta t d é f e n d e u r ca r lesd i tes a u t o r i t é s sont u n e 
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a d m i n i s t r a t i o n locale s u b o r d o n n é e de la Turqu ie . Il n 'y a d o n c pas lieu d e 

r e c h e r c h e r si, au cours de la pé r iode cons idé r ée en l ' e spèce , l ' a r m é e 

t u r q u e ou d ' a u t r e s a u t o r i t é s t u r q u e s ont c o n t i n u é à p a r t i c i p e r à la mise 

en œ u v r e d e la po l i t ique cons i s t an t à re fuser d ' a u t o r i s e r les C h y p r i o t e s 

grecs à r e t o u r n e r d a n s le nord de C h y p r e p o u r a u t r e chose q u e des vis i tes 

à l eu r famil le ou des p è l e r i n a g e s au m o n a s t è r e d 'Apos to los A n d r e a s . C e 

qu i i m p o r t e , c 'es t q u ' à l ' h e u r e ac tue l l e les C h y p r i o t e s g recs d é p l a c é s , e t 

eux seu ls , son t e f fec t ivement e m p ê c h é s p a r les a u t o r i t é s e n p lace d e se 

r e n d r e d a n s l eu r s a n c i e n n e s m a i s o n s , et à p lus forte ra i son de d e m a n d e r 

à r e t o u r n e r s'y ins t a l l e r d e m a n i è r e déf in i t ive . 

2(57. M ê m e les p e r s o n n e s qu i on t q u i t t é la p a r t i e no rd d a n s le c a d r e 

d ' acco rds de t r a n s f e r t h u m a n i t a i r e n ' on t pas d ' a u t r e so lu t ion q u e 

d ' a b a n d o n n e r l eu r foyer s a n s cond i t ion , faute d ' u n e poss ibi l i té d e 

r é e x a m e n d e l eu r doss i e r a u cas où el les s o u h a i t e r a i e n t f i n a l e m e n t y 

r e t o u r n e r . D e m ê m e , les e n f a n t s qu i on t d é m é n a g é d a n s le Sud p o u r y 

faire leurs é t u d e s s e c o n d a i r e s se voya ien t i n t e r d i r e j u s q u ' à t r è s 

r é c e m m e n t de r e t o u r n e r d a n s le Nord lorsqu ' i l s a v a i e n t a t t e i n t un 

c e r t a i n âge . C e t t e i n t e rd i c t i on vau t t o u j o u r s p o u r les C h y p r i o t e s g recs de 

sexe m a s c u l i n â g é s de p lus d e seize a n s et les é t u d i a n t s des d e u x sexes qu i 

on t t e r m i n é l eu r s é t u d e s avan t l ' e n t r é e en v i g u e u r de la décis ion pr i se en 

« C o n s e i l d e s M i n i s t r e s de la R T C N » le 11 février 1998, car c e t t e 

d i spos i t ion n ' a p a s d'effet ré t roact i f . M ê m e en s u p p o s a n t q u e , d a n s 

c e r t a i n s cas , les C h y p r i o t e s g recs s o u h a i t a n t r e t o u r n e r d a n s le n o r d de 

C h y p r e ne p e u v e n t p r é t e n d r e y avoir un « d o m i c i l e » é tab l i ( a r r ê t Loizidou 

(fond) p r é c i t é , p . 2238 , §§ 65-66) , la C o m m i s s i o n e s t i m e q u e c e r t a i n s cas 

où il y a u n e i n g é r e n c e c o n t i n u e d a n s le d ro i t de la p e r s o n n e d é p l a c é e a u 

r e spec t de son domic i l e , n o t a m m e n t c e r t a i n s cas r é c e n t s , j u s t i f i e n t de 

r e p r e n d r e l ' e x a m e n de la q u e s t i o n , m ê m e si elle a dé jà é tab l i des 

conc lus ions d a n s ses p r é c é d e n t s r a p p o r t s . 

268 . Q u a n t à la jus t i f ica t ion de ces m e s u r e s , la C o m m i s s i o n p r e n d 

n o t e des a r g u m e n t s d u g o u v e r n e m e n t d é f e n d e u r se lon l e s q u e l s : 1. la 

q u e s t i o n d e la r é g l e m e n t a t i o n de la l ibe r té d ' i n s t a l l a t i o n s ' inscri t d a n s le 

c a d r e plus g é n é r a l de la q u e s t i o n chypr io t e et c o n s t i t u e à ce t i t r e l 'un des 

t h è m e s des p o u r p a r l e r s i n t e r c o m m u n a u t a i r e s , 2. l ' i n t roduc t ion d ' u n e 

so r t e de s y s t è m e de q u o t a est env i sagée à cet é g a r d e t , 3. d a n s c e t t e 

a t t e n t e , les m e s u r e s a c t u e l l e m e n t a p p l i q u é e s s e r a i e n t néces sa i r e s à la 

s û r e t é p u b l i q u e . 

269 . La C o m m i s s i o n a dé jà e x p r i m é l 'avis q u e les d i spos i t ions p r i ses en 

vue de p o u r p a r l e r s i n t e r c o m m u n a u t a i r e s ne c o n s t i t u e n t pas un 

c o m p r o m i s spécia l au sens de l ' anc ien a r t i c le 62 de la C o n v e n t i o n 

l ' e m p ê c h a n t d ' a c c o m p l i r sa t â che au r e g a r d d e la C o n v e n t i o n . C e s 

p o u r p a r l e r s , m ê m e s'ils v i sen t e n fin d e c o m p t e u n e so lu t ion s a t i s f a i s a n t e 

a u p r o b l è m e , ne s a u r a i e n t ê t r e invoqués p o u r j u s t i f i e r le m a i n t i e n de 

m e s u r e s d é n u é e s de jus t i f i ca t ion a u t i t r e de la C o n v e n t i o n . C o m m e le 
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C o m i t é des M i n i s t r e s d u Conse i l d e l 'Eu rope l'a r e c o n n u d a n s sa 

R é s o l u t i o n D H (79) 1 ( p a r a g r a p h e 7 du r a p p o r t ) , les p o u r p a r l e r s 

i n t e r c o m m u n a u t a i r e s do iven t ê t r e c o n s i d é r é s c o m m e u n i n s t r u m e n t 

d e s t i n é à m e t t r e u n t e r m e a u x v io la t ions suscep t ib l e s d e c o n t i n u e r , m a i s 

les négoc i a t i ons , m ê m e si elles se p o u r s u i v e n t a c t i v e m e n t , n 'e f facent pas 

ces v io la t ions . S'il es t vra i q u e c e r t a i n e s p ropos i t i ons on t é t é fo rmulées en 

vue du r e t o u r d a n s leur foyer d e q u e l q u e s - u n e s au mo ins des p e r s o n n e s 

d é p l a c é e s - la C o m m i s s i o n p e n s e à cet é g a r d à l ' E n s e m b l e d ' idées é m i s e s 

p a r le S e c r é t a i r e g é n é r a l des N a t i o n s un i e s en 1992 et a u x p ropos i t i ons 

de 1993 p o u r la r é o c c u p a t i o n d e V a r o s h a d a n s le c a d r e de m e s u r e s 

d e s t i n é e s à i n s t a u r e r la conf iance - il a p p a r a î t q u e les p o u r p a r l e r s 

i n t e r c o m m u n a u t a i r e s sont t r è s loin d ' avo i r p rodu i t des r é s u l t a t s c o n c r e t s 

e n ce d o m a i n e . 

270. C e l a é t a n t , la C o m m i s s i o n doi t se p e n c h e r su r l ' a r g u m e n t du 

g o u v e r n e m e n t d é f e n d e u r selon leque l les m e s u r e s en c a u s e sont 

n é c e s s a i r e s à la s û r e t é p u b l i q u e . Il s 'agi t c e r t e s d ' u n bu t l é g i t i m e 

figurant à l ' a r t ic le 8 § 2 de la C o n v e n t i o n ; ce p a r a g r a p h e prévoi t 

tou te fo is q u e les r e s t r i c t i o n s a u x d ro i t s g a r a n t i s p a r l ' a r t ic le 8 n e se 

j u s t i f i en t q u e si el les sont « p r é v u e s p a r la loi» e t « n é c e s s a i r e s d a n s u n e 

soc ié té d é m o c r a t i q u e ». O r le g o u v e r n e m e n t d é f e n d e u r n ' a p a s i nd iqué s u r 

que l l e loi se fonde ra i t la m e s u r e g é n é r a l e qu i i n t e r d i t a u x C h y p r i o t e s 

g recs d é p l a c é s d e se r e n d r e d a n s le n o r d d e C h y p r e . O n ne s a u r a i t 

s o u t e n i r q u e pa re i l l e exc lus ion d e c a r a c t è r e g é n é r a l es t p r o p o r t i o n n é e à 

la dé fense de la s é c u r i t é , a insi q u e l 'aff i rme le g o u v e r n e m e n t d é f e n d e u r . Il 

s ' ensu i t q u e , ne se ra i t - ce q u e p o u r ces r a i sons , les m e s u r e s i n c r i m i n é e s ne 

sa t i s font pas a u x ex igences de l ' a r t ic le 8 § 2 de la C o n v e n t i o n . 

2 7 1 . Le g o u v e r n e m e n t r e q u é r a n t d é n o n c e en o u t r e u n e v io la t ion de 

l ' a r t ic le 8 à ra i son des modi f ica t ions a p p o r t é e s à l ' e n v i r o n n e m e n t 

d é m o g r a p h i q u e e t c u l t u r e l d e s foyers d e s p e r s o n n e s d é p l a c é e s . Le 

g o u v e r n e m e n t d é f e n d e u r , p o u r sa p a r t , i nvoque la nécess i t é de r e l o g e r 

les C h y p r i o t e s t u r c s d é p l a c é s du Sud et ceux qu i , a p r è s avoir é m i g r é , son t 

r e v e n u s d a n s le nord de C h y p r e a p r è s 1974. En s u b s t a n c e , les m e s u r e s en 

q u e s t i o n s e r a i e n t d o n c n é c e s s a i r e s au b i e n - ê t r e é c o n o m i q u e du pays . 

C e p e n d a n t , eu é g a r d à sa conc lus ion c i -dessus re la t ive à l ' a r t ic le 8 de la 

C o n v e n t i o n et a u x c o n s i d é r a t i o n s q u i su iven t c o n c e r n a n t l ' a r t ic le 1 du 

P ro toco le n" 1, la C o m m i s s i o n e s t i m e qu ' i l n 'y a pas lieu d ' e x a m i n e r cet 

a u t r e a spec t de l 'affaire sous l ' ang le de l ' a r t ic le 8. 

Conclusions 

272. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu a u cours de la 

p é r i o d e c o n s i d é r é e u n e v io la t ion c o n t i n u e de l ' a r t ic le 8 de la C o n v e n t i o n à 

ra i son d u refus d ' a u t o r i s e r les C h y p r i o t e s g recs d é p l a c é s à r e t r o u v e r l eu r 

domic i l e d a n s le no rd de C h y p r e . 
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273 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d e 

r e c h e r c h e r s'il y a eu u n e viola t ion s u p p l é m e n t a i r e de l ' a r t ic le 8 de la 

C o n v e n t i o n à ra i son des modi f ica t ions a p p o r t é e s à l ' e n v i r o n n e m e n t 

d é m o g r a p h i q u e et c u l t u r e l des domic i l es des p e r s o n n e s d é p l a c é e s d a n s le 

no rd de C h y p r e . 

C. S u r l 'ar t i c l e 1 d u P r o t o c o l e n° 1 

(...) 

3. Avis de la Commission 

310. L ' a r t i c l e 1 du P ro toco le n" 1 est a insi l i be l l é : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

prive de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international . 

Les dispositions précédentes ne portent pas a t te inte au droit que possèdent les Etats 

de met t re en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l ' intérêt général o u p o u r assurer le paiement des impôts ou 

d 'autres contributions ou des amendes .» 

3 1 1 . Le g o u v e r n e m e n t r e q u é r a n t d é n o n c e u n e v io la t ion c o n t i n u e d e 

c e t t e d i spos i t ion du fait q u e les p r o p r i é t a i r e s chypr io t e s g recs ne p e u v e n t 

avoir accès à l eu r s b iens s i t ués d a n s le n o r d de C h y p r e , ni e n avoir la 

m a î t r i s e , l ' usage et la j o u i s s a n c e . C e s b i ens on t en effet é t é a t t r i b u é s à 

d ' a u t r e s p e r s o n n e s et l eu r s p r o p r i é t a i r e s chypr io te s g recs n ' o n t r e çu 

a u c u n e i n d e m n i s a t i o n de l ' i ngé rence d a n s l eu r dro i t de p r o p r i é t é . 

312. Le g o u v e r n e m e n t d é f e n d e u r s o u t i e n t q u e la T u r q u i e n ' es t pas 

r e s p o n s a b l e de l ' i ngé rence a l l éguée a u r e g a r d de la C o n v e n t i o n , ca r les 

d ro i t s de p r o p r i é t é d a n s la p a r t i e n o r d d e C h y p r e sont définis p a r la 

lég is la t ion de la « R T C N » . Q u o i qu ' i l en soi t , les r e s t r i c t i o n s i m p o s é e s 

sont d ' a p r è s lui n é c e s s a i r e s à l ' i n t é r ê t pub l ic , en vue d e sa t i s fa i re les 

beso ins en l o g e m e n t d e s C h y p r i o t e s t u r c s d é p l a c é s d a n s l ' a t t e n t e de 

l ' a b o u t i s s e m e n t des p o u r p a r l e r s i n t e r c o m m u n a u t a i r e s , qu i p o r t e n t 

n o t a m m e n t su r la q u e s t i o n d e l ' i n d e m n i s a t i o n et q u e , d a n s l ' i n t é rê t 

publ ic , il y a lieu de ne p a s p r é j u g e r . 

313 . La C o m m i s s i o n c o n s t a t e q u e les gr iefs du g o u v e r n e m e n t 

r e q u é r a n t p o r t e n t e s s e n t i e l l e m e n t su r la « l é g i s l a t i o n » et la p r a t i q u e 

a d m i n i s t r a t i v e r e c o n n u e des a u t o r i t é s du nord d e C h y p r e . E n t a n t q u e 

te l s , ils n ' i m p l i q u e n t pas q u e les p e r s o n n e s c o n c e r n é e s se sa i s i ssen t des 

r e c o u r s i n t e r n e s qu i p o u r r a i e n t ex i s t e r . De fait , le g o u v e r n e m e n t 

d é f e n d e u r n ' a pas laissé e n t e n d r e , et il n e ressor t p a s non p lus d e la 

« l ég i s l a t ion de la R T C N » invoquée p a r lui , qu ' i l ex is te des r e c o u r s d o n t 

p o u r r a i e n t se p réva lo i r les C h y p r i o t e s g recs pr ivés d e l eu r s p r o p r i é t é s 
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d a n s le no rd de C h y p r e . Il s e m b l e q u e d e tels r e c o u r s n ' e x i s t e n t q u e p o u r 

les r e s s o r t i s s a n t s é t r a n g e r s ( « é t r a n g e r s non chypr io t e s g r e c s » ) qu i on t 

fait l ' acquis i t ion a v a n t 1974 de b iens d a n s le no rd de C h y p r e pa r u n a c t e 

d e v e n t e (loi n" 7/1980) et p o u r les C h y p r i o t e s g recs r é s i d a n t tou jours d a n s 

le n o r d de C h y p r e et don t les b iens ont fait l 'objet d ' u n e i n g é r e n c e p a r 

e r r e u r ( p a r a g r a p h e 468 c i -dessous) . La C o m m i s s i o n es t en c o n s é q u e n c e 

t e n u e d ' e x a m i n e r le g r ie f au fond, d ' a u t a n t q u e l ' a r t ic le 24, en v e r t u 

d u q u e l sont s o u m i s e s les r e q u ê t e s i n t e r é t a t i q u e s , l 'habi l i te à e x a m i n e r la 

c o n f o r m i t é avec la C o n v e n t i o n de m e s u r e s légis la t ives et p r a t i q u e s 

a d m i n i s t r a t i v e s en t a n t q u e t e l l e s , ce q u i n ' e s t pas le cas d e l ' a r t ic le 25 

qu i r é g l e m e n t e la soumiss ion de r e q u ê t e s ind iv idue l les . 

3 14. La c o m p é t e n c e de la C o m m i s s i o n p o u r c o n n a î t r e de la lég is la t ion 

et de la p r a t i q u e a d m i n i s t r a t i v e a t t a q u é e s n ' e s t en r i en affectée p a r le fait 

q u ' e n l ' o ccu r r ence , elles on t é té a d o p t é e s p a r les a u t o r i t é s d e la « R T C N » ; 

en effet, ces d e r n i è r e s c o n s t i t u e n t u n e a d m i n i s t r a t i o n locale s u b o r d o n n é e 

d e la T u r q u i e et l 'E ta t d é f e n d e u r est r e s p o n s a b l e des ac t e s de celle-ci au 

r e g a r d de la C o n v e n t i o n . C ' e s t p o u r q u o i la C o m m i s s i o n ne s a u r a i t 

accuei l l i r l ' a r g u m e n t du g o u v e r n e m e n t d é f e n d e u r selon l eque l la 

p r o c l a m a t i o n de la « R T C N » et l ' adop t ion de sa « C o n s t i t u t i o n » et de sa 

« l é g i s l a t i o n » c o n s t i t u e n t un novus actus interveniens in f luan t su r la 

r e sponsab i l i t é de l 'E ta t d é f e n d e u r . La C o m m i s s i o n ne j u g e pas n o n p lus 

u t i le d a n s ce c a d r e d ' e x a m i n e r les a r g u m e n t s d u g o u v e r n e m e n t r e q u é r a n t 

se lon l e sque l s les a u t o r i t é s t u r q u e s c o n t i n u e r a i e n t d ' i n t e r v e n i r 

d i r e c t e m e n t d a n s l ' é l abo ra t i on e t l ' app l ica t ion de la lég is la t ion de la 

« R T C N » su r l ' a t t r i b u t i o n des t e r r e s . 

315 . La C o m m i s s i o n a dé jà t r a i t é des o r ig ines de la s i t u a t i o n p r é s e n t e 

d a n s les p r é c é d e n t e s affaires i n t e r é t a t i q u e s . Elle r appe l l e la conclus ion 

qu ' e l l e a t i r ée d a n s son r a p p o r t de 1976, p r é c i t é (p. 151, § 4 8 6 ) : « d e 

n o m b r e u s e s a t t e i n t e s au d ro i t de p r o p r i é t é des C h y p r i o t e s grecs on t é t é 

c o m m i s e s , a t t e i n t e s don t il est difficile de d é t e r m i n e r l ' a m p l e u r e x a c t e . 

C e s a t t e i n t e s do iven t ê t r e i m p u t é e s à la T u r q u i e a u r e g a r d d e la 

C o n v e n t i o n , e t il n ' a pas é t é m o n t r é qu ' e l l e s a i e n t é t é ju s t i f i ées p a r l ' un 

q u e l c o n q u e des mot i f s visés à l ' a r t ic le 1 du P ro toco le n" 1.» Elle r a p p e l l e 

q u e , c o m m e elle en a conclu d a n s son r a p p o r t de 1983, p réc i t é (p . 102, 

§§ 154-155), la c o n f i r m a t i o n p a r la lég is la t ion de l ' occupa t ion a n t é r i e u r e 

d e b i ens i m m e u b l e s et les nouvel les conf isca t ions de b iens m e u b l e s 

c o n s t i t u e n t des v io la t ions de l 'a r t ic le 1 du Pro toco le n" 1. 

316. Le g o u v e r n e m e n t d é f e n d e u r s o u t i e n t q u ' e n ve r tu de la 

« l ég i s l a t i on de la R T C N » , les p e r s o n n e s c o n c e r n é e s on t p e r d u l eu rs 

t i t r e s d e p r o p r i é t é s u r les b iens s i tués d a n s le n o r d d e C h y p r e , ra i son 

p o u r l aque l le a u c u n gr ief ne p e u t ê t r e soulevé en l eu r n o m . Le 

g o u v e r n e m e n t r e q u é r a n t af f i rme p o u r sa p a r t q u e la C o u r a t r a n c h é la 

q u e s t i o n de m a n i è r e déf ini t ive d a n s son a r r ê t Loizidou (fond) p r é c i t é 

(p . 2232 , § 47) en d é c l a r a n t q u e la r e q u é r a n t e , qu i est l 'une d e s 
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p e r s o n n e s c o n c e r n é e s , doit t ou jours ê t r e t e n u e p o u r la p r o p r i é t a i r e l éga le 

des t e r r e s . Le g o u v e r n e m e n t d é f e n d e u r d é c l a r e q u e les mot i fs é t a y a n t 

c e t t e conc lus ion (ibidem, pp . 2230-2232, §§ 42 et 46) se l i m i t a i e n t à la 

q u e s t i o n d e savoir si la r e q u é r a n t e ava i t p e r d u son t i t r e de p r o p r i é t é p a r 

su i te de l ' adop t ion de « l ' a r t i c l e 159 d e la C o n s t i t u t i o n d e la R T C N » . La 

C o u r s 'est d é l i b é r é m e n t a b s t e n u e de t r a n c h e r la q u e s t i o n de la m a n i è r e 

d o n t la p r iva t ion d e p r o p r i é t é a u r a i t pu se p r o d u i r e avan t l ' adop t ion de 

c e t t e d i spos i t ion c o n s t i t u t i o n n e l l e et a d é c l a r é q u e « l e g o u v e r n e m e n t 

t u r c n ' a avancé a u c u n a u t r e fait e m p o r t a n t p e r t e du t i t r e de p r o p r i é t é 

r e la t i f aux b i ens d e l ' i n t é r e s sée , et la C o u r n ' e n a po in t c o n s t a t é » . Voi là 

p o u r q u o i le g o u v e r n e m e n t d é f e n d e u r cons idè re q u e l ' a r r ê t Loizidou ne 

s a u r a i t ê t r e g é n é r a l i s é p o u r s ' a p p l i q u e r à l ' espèce . 

317. Il a p p a r a î t q u e le g o u v e r n e m e n t d é f e n d e u r a f f i rme m a i n t e n a n t 

q u e la p e r t e d u t i t r e de p r o p r i é t é p rov ien t de la p r a t i q u e a d m i n i s t r a t i v e 

cons i s t an t à é m e t t r e d e s t i t r e s de p r o p r i é t é au n o m des n o u v e a u x 

o c c u p a n t s d e s b iens c o n c e r n é s , p r a t i q u e qu i est en v i g u e u r d e p u i s j u i n 

1989 et s 'est vue conf i rmée p a r la «loi n° 52/1995». Tou te fo i s , c o m m e le 

g o u v e r n e m e n t r e q u é r a n t le fait r e m a r q u e r a jus te t i t r e , c e t t e « l o i » visai t 

s e u l e m e n t à d o n n e r effet à « l ' a r t i c l e 159 d e la C o n s t i t u t i o n de la R T C N » 

qu i , pour les ra i sons i n d i q u é e s p a r la C o u r en l ' a r rê t Loizidou 

(pp . 2231-2232, §§ 43-46), ne s a u r a i t r evê t i r de va l id i té légale a u x fins de 

la C o n v e n t i o n . Alors q u e la C o u r n ' a pas s o u h a i t é é l a b o r e r de t h é o r i e 

g é n é r a l e a u sujet d e la léga l i t é des ac t e s législat ifs et a d m i n i s t r a t i f s d e la 

« R T C N » , il doi t à tou t le m o i n s ê t r e c lair q u e des m e s u r e s pr i ses p o u r 

m e t t r e en œ u v r e u n e d i spos i t ion c o n s t i t u t i o n n e l l e i l l ég i t ime ne s a u r a i e n t 

r evê t i r u n e va l id i té s u p é r i e u r e à celle de c e t t e d i spos i t ion . Il s ' ensui t q u ' e n 

dép i t de la p r a t i q u e a d m i n i s t r a t i v e i n t r o d u i t e d a n s la « R T C N » 

p o s t é r i e u r e m e n t a u x faits à l 'o r ig ine de l 'affaire Loizidou, les C h y p r i o t e s 

g recs don t les b iens ont é t é t o u c h é s p a r ces m e s u r e s do iven t tou jours ê t r e 

t e n u s p o u r l eu r s p r o p r i é t a i r e s l égaux . 

318. Q u a n t à la n a t u r e de l ' i ngé rence a l l éguée d a n s les d ro i t s de 

p r o p r i é t é de ces p e r s o n n e s , la C o m m i s s i o n conclu t qu ' e l l e est en 

s u b s t a n c e i d e n t i q u e à celle d é n o n c é e p a r M"" Loizidou d a n s sa r e q u ê t e . 

A cet é g a r d , la C o u r a d é c l a r é ( a r r ê t p r é c i t é , pp . 2237-2238) : 

«63. (...) du fait qu'elle se voit refuser l'accès à ses biens depuis 1974, l ' intéressée a 

en prat ique perdu toute maîtrise de ceux-ci ainsi que toute possibilité d'usage et de 

jouissance. Le déni continu de l'accès doit donc passer pour une ingérence dans ses 

droits garant is par l'article 1 du Protocole n" 1. Dans les circonstances exceptionnelles 

de la cause invoquées par l 'intéressée et le gouvernement chypriote (...) cette 

ingérence ne saurait s'analyser ni en une privation de propriété ni en une 

réglementat ion de l'usage des biens au sens des premier et second alinéas de 

l'article 1 du Protocole n" 1. Ingérence dans le droit au respect des biens, elle relève 

en revanche manifestement de la première phrase de cet te disposition. La Cour note 

à cet égard qu 'un obstacle de fait peut enfreindre la Convention à l'égal d'un obstacle 

juridique (...) 
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64. Hormis une référence à la théorie de la nécessité pour justifier les actes de la 

« R T C N » et au fait que les droits de propriété ont été l'objet de pourparlers 

in tercommunauta i res , le gouvernement turc ne tente pas d'avancer des a rguments 

justifiant l ' ingérence susmentionnée, imputable à la Turquie , dans les droits de 

propriété de la requérante . 

Il n'explique pas en quoi la nécessité de reloger des réfugiés chypriotes turcs déplacés 

dans les années qui suivirent l ' intervention turque dans l'île en 1974 peut justifier la 

négation totale des droits de propriété de la requérante par le refus absolu et continu 

de l'accès et une prétendue expropriation sans réparation. 

La circonstance que les droits de propriété aient été l'objet de pourparlers 

in tercommunauta i res auxquels participèrent les deux communautés de Chypre ne 

peut pas, elle non plus, justifier cette situation au regard de la Convention. 

Cela étant , la Cour conclut qu'il y a eu et continue d'y avoir violation de l'article 1 du 

Protocole n" 1.» 

319. L a C o m m i s s i o n re l ève q u e l 'affaire Loizidou c o n c e r n e un e x e m p l e 

p a r t i c u l i e r de la p r a t i q u e a d m i n i s t r a t i v e g é n é r a l e d é n o n c é e en l ' espèce . 

Les c o n s i d é r a t i o n s exposées d a n s cet a r r ê t s ' a p p l i q u e n t d o n c f o r c é m e n t à 

la p r a t i q u e a d m i n i s t r a t i v e en t a n t q u e te l le . 

320. Q u a n t a u x ju s t i f i ca t ions d é s o r m a i s i nvoquées p a r le 

g o u v e r n e m e n t d é f e n d e u r , el les ne d i f fè ren t pas f o n d a m e n t a l e m e n t d e 

cel les p r é s e n t é e s en l 'affaire Loizidou. En p a r t i c u l i e r , la C o m m i s s i o n 

n ' e s t i m e pas q u e les exp l i ca t ions dé t a i l l é e s fourn ies pa r le 

g o u v e r n e m e n t d é f e n d e u r à p ropos d e la nécess i t é d e sa t i s fa i re les 

beso ins en l o g e m e n t des C h y p r i o t e s t u r c s d é p l a c é s et de r e l a n c e r 

l ' é conomie c h y p r i o t e t u r q u e j u s t i f i en t d e s ' é c a r t e r d e s conc lus ions de la 

C o u r r ep r i s e s plus h a u t . M ê m e s'il s ' ag issa i t là de b u t s l ég i t imes 

d é f e n d a n t l ' o rd re publ ic , les m o y e n s e m p l o y é s p o u r les a t t e i n d r e son t 

d i s p r o p o r t i o n n é s et on ne s a u r a i t d i r e q u ' u n j u s t e équ i l i b re a é t é 

m é n a g é e n t r e l ' i n t é rê t publ ic et les d ro i t s f o n d a m e n t a u x des indiv idus 

lo r sque ces d e r n i e r s se vo ien t t o t a l e m e n t pr ivés de l eu r s d ro i t s . Avec 

c e t t e n é g a t i o n , les a u t o r i t é s on t o u t r e p a s s é la m a r g e d ' a p p r é c i a t i o n 

q u e la C o n v e n t i o n l e u r r e c o n n a î t . 

3 2 1 . Le fait q u ' u n e so lu t ion g loba le de la q u e s t i o n c h y p r i o t e , y c o m p r i s 

l ' i n d e m n i s a t i o n des p r o p r i é t a i r e s des d e u x b o r d s et u n é v e n t u e l r e t o u r de 

c e r t a i n s d ' e n t r e eux , soit r e c h e r c h é e d a n s le c a d r e des p o u r p a r l e r s 

i n t e r c o m m u n a u t a i r e s ne jus t i f i e en r i en u n e n é g a t i o n t o t a l e d e l eu r s 

d ro i t s d a n s l ' i n t e rva l l e . Les p o u r p a r l e r s i n t e r c o m m u n a u t a i r e s d u r e n t 

m a i n t e n a n t d e p u i s des d é c e n n i e s s a n s a u c u n r é s u l t a t conc re t , a lors qu ' i l s 

d e v r a i e n t c o n d u i r e à m e t t r e fin a u x v io la t ions des d ro i t s d e l ' h o m m e qui 

se p r o d u i s e n t à C h y p r e . T a n t q u e ce bu t n ' a u r a pas é t é a t t e i n t , la 

C o m m i s s i o n ne c e s s e r a p a s d e d é n o n c e r de te l les v io la t ions si e l les 

c o n t i n u e n t . 
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Conclusion 

322. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu au cour s d e la 

pé r i ode c o n s i d é r é e u n e v io la t ion c o n t i n u e d e l 'a r t ic le 1 du Pro toco le n° 1 

du fait q u e les p r o p r i é t a i r e s chypr io t e s g recs de b iens d a n s le no rd de 

C h y p r e sont pr ivés de l 'accès, de la m a î t r i s e , de l 'usage et de la 

j o u i s s a n c e d e l eu r s b iens et d e t o u t e i n d e m n i s a t i o n p o u r l ' a t t e i n t e à l eu r s 

d ro i t s de p r o p r i é t é . 

D . S u r P a r t i c l e 13 d e la C o n v e n t i o n 

323. Le g o u v e r n e m e n t r e q u é r a n t d é n o n c e des v io la t ions c o n t i n u e s de 

l ' a r t ic le 13 d e la C o n v e n t i o n q u a n t à ses gr iefs p réc i t é s t i r é s de l ' a r t ic le 8 

de la C o n v e n t i o n (refus d ' a u t o r i s e r les C h y p r i o t e s g recs d é p l a c é s à 

r e t o u r n e r d a n s l e u r foyer d a n s le no rd de C h y p r e ) et de l ' a r t ic le 1 du 

Pro toco le n" 1 ( i n g é r e n c e d a n s le dro i t des C h y p r i o t e s g recs au r e spec t de 

l eu r s b iens d a n s le no rd de C h y p r e ) . Il s o u t i e n t q u e les C h y p r i o t e s g recs 

c o n c e r n é s ne p e u v e n t d i spose r d ' u n r ecour s effectif pa rce q u e la 

« C o n s t i t u t i o n de la R T C N » e l l e - m ê m e vise p r é c i s é m e n t à léga l i ser les 

v io la t ions d é n o n c é e s , d e s o r t e q u e les « t r i b u n a u x » a p p l i q u a n t c e t t e 

« C o n s t i t u t i o n » ne s a u r a i e n t offrir de r e c o u r s . D e p lus , les gr iefs se 

r a p p o r t e n t à des p r a t i q u e s a d m i n i s t r a t i v e s p o u r l e sque l l e s il n ' ex i s t e p a r 

déf in i t ion a u c u n r e c o u r s effectif. Enfin, il cons idè re qu ' i l es t imposs ib le de 

sol l ici ter u n r e c o u r s p o u r r e d r e s s e r u n e v io la t ion d ' u n d ro i t g a r a n t i p a r la 

C o n v e n t i o n a u p r è s des « t r i b u n a u x » d ' u n e e n t i t é qu i n ' e s t ni un E t a t ni 

une H a u t e P a r t i e c o n t r a c t a n t e à la C o n v e n t i o n . 

324. Le g o u v e r n e m e n t d é f e n d e u r n ' a fo rmulé a u c u n a r g u m e n t q u a n t à 

la d i sponib i l i t é de r ecour s p o u r r e d r e s s e r les griefs p r é c i t é s , t i r é s de 

l ' a r t ic le 8 de la C o n v e n t i o n et d e l ' a r t ic le 1 du Pro toco le n" 1. 

325 . L ' a r t i c l e 13 de la C o n v e n t i o n est l ibellé c o m m e sui t : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles. » 

326. La C o m m i s s i o n re lève en p r e m i e r lieu q u e les gr iefs q u e le 

g o u v e r n e m e n t r e q u é r a n t t i re d e l 'a r t ic le 13 de la C o n v e n t i o n on t t r a i t à 

des p r a t i q u e s a d m i n i s t r a t i v e s a p p l i q u é e s à d e s C h y p r i o t e s g recs d é p l a c é s 

en ce qu i c o n c e r n e leur d ro i t de r e t o u r n e r d a n s l e u r foyer d a n s le no rd de 

C h y p r e (a r t i c le 8 de la C o n v e n t i o n ) e t l ' exerc ice d e l eu r d r o i t de p r o p r i é t é 

d a n s le no rd de C h y p r e (a r t ic le 1 du Pro toco le n" 1). C e s p r a t i q u e s 

a d m i n i s t r a t i v e s sont au mo ins p o u r p a r t i e i nco rpo rée s d a n s la 

« l é g i s l a t i o n » de la « R T C N » . A cet é g a r d , la C o m m i s s i o n r a p p e l l e q u e 

l 'a r t ic le 13, tel q u ' i n t e r p r é t é pa r les i n s t i t u t i ons de la C o n v e n t i o n , 
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n ' ex ige pas q u e des r e c o u r s e x i s t e n t p o u r c o n t e s t e r la lég is la t ion en el le-

m ê m e . Selon el le, ce p r inc ipe vau t é g a l e m e n t en l ' e spèce , n o n o b s t a n t 

l 'avis d u g o u v e r n e m e n t r e q u é r a n t selon l eque l , en ra i son de l ' i l légal i té de 

la « R T C N » , ses « lo i s» ne p e u v e n t p a s s e r p o u r u n e « l é g i s l a t i o n » au sens 

d e la C o n v e n t i o n . 

327. En l ' occu r r ence tou te fo is , les p r a t i q u e s a d m i n i s t r a t i v e s e n c a u s e 

von t au -de l à de l ' adop t ion de la « l é g i s l a t i o n » en q u e s t i o n . En p a r t i c u l i e r , 

les « lo i s» p e r t i n e n t e s o m e t t e n t l 'un des a s p e c t s f o n d a m e n t a u x des 

i n g é r e n c e s d é n o n c é e s , à savoir l ' exclus ion phys ique des C h y p r i o t e s g recs 

d u n o r d de C h y p r e , ce qu i les e m p ê c h e de r e t o u r n e r chez eux e t d ' avo i r 

accès à leurs b i ens . D e fait, la « l ég i s l a t i on de la R T C N » ne prévoi t a u c u n 

r e c o u r s don t p o u r r a i e n t se p réva lo i r les indiv idus c o n c e r n é s p o u r 

c o n t e s t e r c e t t e exc lus ion . Ceux-c i ne d i sposen t pas non p lus d ' u n 

q u e l c o n q u e r e c o u r s qu i l eur p e r m e t t r a i t au mo ins d ' o b t e n i r q u e les lois 

so ien t c o r r e c t e m e n t a p p l i q u é e s à des b iens p a r t i c u l i e r s , c o m m e ceux 

o u v e r t s aux é t r a n g e r s qu i ne sont p a s des C h y p r i o t e s grecs et aux 

C h y p r i o t e s g recs r é s i d a n t d a n s le no rd d e C h y p r e . 

Conclusion 

328. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion d e 

l ' a r t ic le 13 de la C o n v e n t i o n du fait q u e les C h y p r i o t e s g recs ne r é s i d a n t 

pas d a n s le no rd de C h y p r e n ' o n t bénéf ic ié d ' a u c u n r ecou r s p o u r c o n t e s t e r 

les i n g é r e n c e s d a n s les d r o i t s q u e l eu r g a r a n t i s s e n t l ' a r t ic le 8 de la 

C o n v e n t i o n et l ' a r t ic le 1 du P ro toco le n" 1. 

E. S u r P a r t i c l e 14 d e la C o n v e n t i o n 

329 . Le g o u v e r n e m e n t r e q u é r a n t d é n o n c e u n e viola t ion de l ' a r t ic le 14 

d e la C o n v e n t i o n c o m b i n é avec l ' a r t ic le 8 de la C o n v e n t i o n e t l ' a r t ic le I du 

P ro toco l e n" 1 d a n s la m e s u r e où les p r a t i q u e s a d m i n i s t r a t i v e s p r é c i t é e s 

son t e x c l u s i v e m e n t a p p l i q u é e s a u x C h y p r i o t e s grecs n e r é s i d a n t pas d a n s 

le n o r d d e C h y p r e , l e sque l s sont d o n c l 'objet d ' u n e d i s c r i m i n a t i o n . Se lon 

lui , la po l i t ique des a u t o r i t é s t u r q u e s se fonde s u r la d i s c r i m i n a t i o n rac ia le 

e t l ' a p a r t h e i d et es t donc i n c o m p a t i b l e avec le d ro i t i n t e r n a t i o n a l g é n é r a l . 

D e p lu s , les « lo i s» d o n n a n t effet à c e t t e po l i t i que , y c o m p r i s les 

d i spos i t ions « c o n s t i t u t i o n n e l l e s » i n v o q u é e s , e x p r i m e n t p a r l eu r s t e r m e s 

m ê m e s u n e d i s c r i m i n a t i o n e n v e r s les C h y p r i o t e s g r ec s , ce qu i c o n s t i t u e 

u n e r a i son s u p p l é m e n t a i r e de les c o n s i d é r e r c o m m e non va lab les su r le 

p l an du dro i t i n t e r n a t i o n a l . E n dép i t de l eu r l ibellé, où il es t q u e s t i o n de 

« p e r s o n n e s é t r a n g è r e s » (a r t ic le 2 d e la loi n" 32 /1975) , en p r a t i q u e seu ls 

les C h y p r i o t e s g recs ne son t pas hab i l i t é s à a c q u é r i r des b iens d a n s 

la « R T C N » ; en effet, les a u t r e s « é t r a n g e r s » , c o m m e les c i toyens 
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b r i t a n n i q u e s ou tu rc s , ne son t pas t r a i t é s a ins i . En r e v a n c h e , les 

bénéf ic ia i res exclusifs de c e t t e « l é g i s l a t i o n » d i s c r i m i n a t o i r e sont les 

C h y p r i o t e s t u r c s et colons t u r c s d e v e n u s «c i toyens d e la R T C N » . 

330 . Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t q u e pa re i l l e d i s c r i m i n a t i o n 

fondée sur des mot i fs r a c i a u x ou e t h n i q u e s r e p r é s e n t e non s e u l e m e n t u n e 

v io la t ion de l ' a r t ic le 14 de la C o n v e n t i o n , m a i s auss i u n t r a i t e m e n t 

i n h u m a i n ou d é g r a d a n t p rosc r i t pas l ' a r t ic le 3. S ' a p p u y a n t su r le r a p p o r t 

é tab l i p a r la C o m m i s s i o n d a n s l 'affaire des Asiatiques dAfrique orientale 

c. Royaume-Uni (n" s 4403-4419/70 et suiv., r a p p o r t du 14 d é c e m b r e 1973, 

D R 78-B, p. 62 , §§ 207-209) , il fait va loi r q u ' u n t r a i t e m e n t s ' a p p l i q u a n t 

s é l e c t i v e m e n t à c e r t a i n e s c a t é g o r i e s de p e r s o n n e s p o u r d e s mot i f s 

r a c i a u x ou e t h n i q u e s et e n t r a î n a n t p o u r elles de g r a n d e s souf f rances , en 

n i an t les d ro i t s q u e leur g a r a n t i t la C o n v e n t i o n ou en y p o r t a n t a t t e i n t e , e t 

ce de m a n i è r e sé lec t ive et p u b l i q u e , c o n s t i t u e u n affront à l eur d i g n i t é tel 

qu ' i l r e p r é s e n t e u n t r a i t e m e n t i n h u m a i n au sens de l ' a r t ic le 3 d e la 

C o n v e n t i o n . 

3 3 1 . Le g o u v e r n e m e n t d é f e n d e u r n ' a pas fo rmulé d ' a r g u m e n t s u r ce 

po in t . 

332. L ' a r t i c l e 14 de la C o n v e n t i o n est libellé en ces t e r m e s : 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée no tamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

autre situation. » 

333 . La C o m m i s s i o n r a p p e l l e q u e , d a n s son r a p p o r t de 1976 (p. 156, 

§ 503) , elle a conclu à la v io la t ion d ' u n c e r t a i n n o m b r e d ' a r t i c l e s d e la 

C o n v e n t i o n e t c o n s t a t é q u e les ac t e s cons t i tu t i f s des v io la t ions é t a i e n t 

e x c l u s i v e m e n t d i r igés c o n t r e les m e m b r e s d e l ' une d e s d e u x 

c o m m u n a u t é s chyp r io t e s , à savoir la c o m m u n a u t é chypr io t e g r e c q u e . 

Elle a conclu q u e la T u r q u i e ava i t a ins i failli à son ob l iga t ion d ' a s s u r e r la 

j o u i s s a n c e des d ro i t s et l i be r t é s r e c o n n u s d a n s ces a r t i c l e s sans d i s t i nc t ion 

fondée sur l 'or ig ine e t h n i q u e , la r ace et la re l ig ion, c o m m e l 'exige 

l ' a r t ic le 14 de la C o n v e n t i o n . D a n s son r a p p o r t d e 1983, la C o m m i s s i o n 

n ' a p a s jugé néces sa i r e d ' a j o u t e r quoi q u e ce soit a u x conc lus ions qu ' e l l e 

avai t d é g a g é e s d a n s la p r é c é d e n t e affaire (p . 103, § 162). 

334. En l ' occu r r ence , la C o m m i s s i o n e s t i m e q u e les i n g é r e n c e s 

p réc i t ée s d a n s les d r o i t s g a r a n t i s p a r l ' a r t ic le 8 de la C o n v e n t i o n et 

l ' a r t ic le 1 du Pro toco le n" 1 ont e x c l u s i v e m e n t t o u c h é les C h y p r i o t e s 

g recs ne r é s i d a n t pas d a n s le no rd de C h y p r e , et ce p r é c i s é m e n t en ra i son 

de l eu r a p p a r t e n a n c e à c e t t e c a t é g o r i e d e p e r s o n n e s . D a n s ces c o n d i t i o n s , 

le t r a i t e m e n t d é n o n c é revê t à l ' évidence un c a r a c t è r e d i s c r i m i n a t o i r e , 

c o n t r a i r e à l ' a r t ic le 14 d e la C o n v e n t i o n c o m b i n é avec les d e u x a r t i c l es 

s u s m e n t i o n n é s . 
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335 . La C o m m i s s i o n c o n s t a t e q u e l ' a u t r e g r ie f du g o u v e r n e m e n t 

r e q u é r a n t , à savoir q u e c e t t e d i s c r i m i n a t i o n s ' ana lysa i t é g a l e m e n t en u n 

t r a i t e m e n t i n h u m a i n ou d é g r a d a n t au s e n s d e l ' a r t ic le 3 d e la C o n v e n t i o n 

d u fait qu ' e l l e se fonde s u r d e s moti fs r a c i a u x ou e t h n i q u e s , n ' a é t é 

e x p r i m é q u ' à un s t a d e t a rd i f de la p r o c é d u r e au fond. Eu é g a r d à sa 

conc lus ion c i -dessus re la t ive à l ' a r t ic le 14 de la C o n v e n t i o n , elle ne j u g e 

pas n é c e s s a i r e d ' e x a m i n e r ce g r i e f s u p p l é m e n t a i r e . 

Conclusions 

336. La C o m m i s s i o n conc lu t , p a r d i x - n e u f voix c o n t r e u n e , qu ' i l y a 

eu v io la t ion de l ' a r t ic le 14 de la C o n v e n t i o n c o m b i n é avec l ' a r t ic le 8 

de la C o n v e n t i o n et avec l ' a r t ic le 1 du Pro toco le n" 1 à r a i son d e s 

d i s c r i m i n a t i o n s q u ' o n t sub ies les C h y p r i o t e s g recs ne r é s i d a n t pas d a n s le 

n o r d de C h y p r e p o u r ce qu i est d e l eu r d ro i t a u r e spec t de l eu r domic i le et 

d e l eu r s b i ens . 

337. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d e 

r e c h e r c h e r si pa re i l l e d i s c r i m i n a t i o n c o n s t i t u e auss i un t r a i t e m e n t 

i n h u m a i n ou d é g r a d a n t au sens d e l ' a r t ic le 3 d e la C o n v e n t i o n . 

Chapitre 3 

Conditions de vie des Chypriotes grecs dans le nord de Chypre 

A. Griefs 

338. La C o m m i s s i o n a d é c l a r é r ecevab les les griefs su ivan t s s ' ag i s san t 

d e s C h y p r i o t e s grecs « e n c l a v é s » : 

- v io la t ion de l 'a r t ic le 2 de la C o n v e n t i o n à r a i son d e l ' absence d e 

p r o t e c t i o n du dro i t à la vie de p e r s o n n e s n é c e s s i t a n t un t r a i t e m e n t 

m é d i c a l d ' u r g e n c e ; 

- v io la t ion de l ' a r t ic le 5 de la C o n v e n t i o n d u fait des m e n a c e s p e s a n t 

s u r le d ro i t à la s û r e t é d e s C h y p r i o t e s g recs et de l ' absence d ' ac t i on 

officielle de la T u r q u i e p o u r e m p ê c h e r c e l a ; 

- v io la t ion de l 'a r t ic le 6 de la C o n v e n t i o n d u fait q u e les C h y p r i o t e s 

g recs a y a n t subi u n e a t t e i n t e à l eu r s d r o i t s d e c a r a c t è r e civil n ' on t pu 

ê t r e e n t e n d u s é q u i t a b l e m e n t et p u b l i q u e m e n t p a r un t r i b u n a l 

i n d é p e n d a n t e t i m p a r t i a l ; 

- v io la t ion d e l ' a r t ic le 8 de la C o n v e n t i o n à ra i son d ' a t t e i n t e s a u d ro i t 

au r e spec t d e la vie pr ivée e t fami l ia le , du domic i l e et de la 

c o r r e s p o n d a n c e ; 

- v io la t ion de l ' a r t ic le 9 de la C o n v e n t i o n à r a i son d ' a t t e i n t e s à la 

l i be r t é d e re l ig ion ; 
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- v io la t ion de l 'a r t ic le 10 de la C o n v e n t i o n à ra i son d ' a t t e i n t e s a u d ro i t 

d e recevoi r c l de c o m m u n i q u e r d e s i n f o r m a t i o n s et des idées ; 

- v io la t ion de l 'a r t ic le 11 d e la C o n v e n t i o n à ra i son des r e s t r i c t i o n s à la 

l i be r t é d ' a s soc ia t ion , e m p ê c h a n t les d ivers g r o u p e s de p e r s o n n e s 

enc lavées , d ' u n e p a r t , et les p e r s o n n e s enc lavées e t les C h y p r i o t e s g recs 

v ivant d a n s la zone c o n t r ô l é e p a r le g o u v e r n e m e n t , d ' a u t r e p a r t , de 

fonder des a s s o c i a t i o n s ; 

- v io la t ion de l ' a r t ic le 13 d e la C o n v e n t i o n à r a i son de l ' absence de 

r e c o u r s effectifs ; 

- v io la t ion de l ' a r t ic le 14 d e la C o n v e n t i o n fau te d 'avoi r a s s u r é la 

j o u i s s a n c e des d ro i t s r e c o n n u s d a n s la C o n v e n t i o n aux C h y p r i o t e s g recs 

sans d i s c r i m i n a t i o n fondée su r la r ace , la re l ig ion, l 'o r ig ine n a t i o n a l e ou 

l ' a p p a r t e n a n c e à la c o m m u n a u t é chypr io t e g r e c q u e ou m a r o n i t e ; 

- v io la t ion de l ' a r t ic le 1 du Pro toco le n" 1 p o u r p r iva t ion de p r o p r i é t é 

et i n g é r e n c e d a n s le d ro i t au r e s p e c t des b i e n s ; 

- v io la t ion de l 'a r t ic le 2 d u Pro toco le n" 1 p o u r dén i du dro i t à 

l ' i n s t ruc t ion s econda i r e et n o n - r e s p e c t du d ro i t des p a r e n t s d ' a s s u r e r 

l ' éduca t ion d e l eu r s en fan t s c o n f o r m é m e n t à l eu r s convic t ions r e l ig i euses 

et p h i l o s o p h i q u e s . 

339 . La C o m m i s s i o n a en o u t r e r e t e n u le gr ief d u g o u v e r n e m e n t 

r e q u é r a n t se lon l eque l il y a eu v io la t ion de l 'a r t ic le 3 de la C o n v e n t i o n 

d a n s le chef des C h y p r i o t e s g recs « e n c l a v é s » d a n s la pén in su l e d u 

K a r p a s au m o t i f q u e , eu é g a r d à l 'âge avancé de n o m b r e des p e r s o n n e s 

c o n c e r n é e s e t au c a r a c t è r e s y s t é m a t i q u e des ac t ions m e n é e s c o n t r e e l les , 

le c u m u l d e s r e s t r i c t i ons et p re s s ions e x e r c é e s su r el les p o u r les a m e n e r à 

q u i t t e r la r ég ion , y c o m p r i s le r e cou r s à des m é t h o d e s coerc i t ives , 

c o n s t i t u e u n t r a i t e m e n t i n h u m a i n et d é g r a d a n t . 

(...) 

D . Avis de la Commission 

430. La C o m m i s s i o n r a p p e l l e d ' abo rd q u e d a n s son r a p p o r t de 1976 

p r é c i t é , elle a e x a m i n é la s i t u a t i o n des p e r s o n n e s enc lavées sous l ' ang le 

d e l ' a r t ic le 5 de la C o n v e n t i o n . Elle a conclu aux p a r a g r a p h e s 235-236 

q u e les r e s t r i c t i o n s qui a u r a i e n t é t é a p p l i q u é e s ne s ' ana lysa i en t pas en 

u n e « p r i v a t i o n » d e l ibe r té au sens de l ' a r t ic le 5, m a i s r e l eva i en t p l u t ô t de 

l ' a r t ic le 2 du Pro toco le n" 4 q u e ni C h y p r e ni la T u r q u i e n ' a v a i e n t ra t i f ié . 

Le r a p p o r t de 1976 t r a i t a i t auss i d e la q u e s t i o n de l ' é c l a t e m e n t des 

famil les q u ' e n t r a î n a i t le refus d ' a u t o r i s e r des p e r s o n n e s d é p l a c é e s à 

r e n t r e r chez elles et chez les m e m b r e s de leur famil le d a n s le n o r d de 

C h y p r e et elle y voyait u n m a n q u e m e n t à l ' a r t ic le 8 de la C o n v e n t i o n 

(ibidem, § 211) . Elle a con f i rmé c e t t e conc lus ion d a n s le r a p p o r t de 1983 

p r é c i t é (p. 42 , §§ 135-136). 
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4 3 1 . En l ' e spèce , la C o m m i s s i o n est saisie d ' u n g r a n d n o m b r e de griefs 

c o n c e r n a n t d ivers a spec t s des cond i t i ons de vie des C h y p r i o t e s g recs qu i 

son t d e m e u r é s d a n s le n o r d d e C h y p r e , le g o u v e r n e m e n t r e q u é r a n t 

p r é t e n d a n t qu ' i l y a lieu d e les e x a m i n e r s é p a r é m e n t sous l ' ang le de 

c h a c u n des a r t i c l e s p e r t i n e n t s de la C o n v e n t i o n e t , de p lus , sous u n e 

pe r spec t ive g loba le sous l ' angle de l ' a r t ic le 3 d e la C o n v e n t i o n . La 

C o m m i s s i o n su ivra en s u b s t a n c e la d é m a r c h e s u g g é r é e p a r le 

g o u v e r n e m e n t r e q u é r a n t : elle t r a i t e r a d ' a b o r d d e s griefs spéci f iques 

p o u r e x a m i n e r e n s u i t e si l'effet c o m b i n é des m e s u r e s d é n o n c é e s s u r les 

cond i t i ons de vie des p e r s o n n e s enc lavées s ' ana lyse en un m a n q u e m e n t à 

la C o n v e n t i o n . Tou te fo i s , d a n s les c i r c o n s t a n c e s p a r t i c u l i è r e s de la c a u s e , 

la C o m m i s s i o n juge bon d ' e x a m i n e r c e t t e q u e s t i o n non s e u l e m e n t à la 

l u m i è r e de l ' a r t ic le 3 de la C o n v e n t i o n , m a i s auss i su r le t e r r a i n des 

a r t i c l e s 8 et 14. P o u r c h a q u e grief, la C o m m i s s i o n doi t auss i r e c h e r c h e r 

s'il s 'offrait d e s voies de r e c o u r s i n t e r n e s et si celles-ci on t é té épu i s ée s 

( p a r a g r a p h e 126 c i -dessus) e t , enf in , en d e r n i e r l ieu, elle e x a m i n e r a si e t , 

d a n s l ' a f f i rmat ive , d a n s que l l e m e s u r e les r e cou r s effectifs voulus p a r 

l ' a r t i c le 13 de la C o n v e n t i o n on t fait dé fau t . 

1 . Examen successif des différents griefs 

a) Article 2 de la Convent ion 1 

432 . Le g o u v e r n e m e n t r e q u é r a n t a l l ègue la v io la t ion de l 'a r t ic le 2 de la 

C o n v e n t i o n du fait q u e le d ro i t à la vie des p e r s o n n e s enc lavées e t a y a n t 

beso in d ' u r g e n c e d ' u n t r a i t e m e n t m é d i c a l n ' a p a s é t é p r o t é g é . Le 

g o u v e r n e m e n t d é f e n d e u r c o n t e s t e c e t t e a l l éga t ion . 

433 . La C o m m i s s i o n e s t i m e q u e la r e s p o n s a b i l i t é d e l 'E ta t d é f e n d e u r 

a u r e g a r d de l ' a r t ic le 2 de la C o n v e n t i o n se ra i t b ien e n g a g é e si le s y s t è m e 

d ' a u t o r i s a t i o n q u e son a d m i n i s t r a t i o n locale s u b o r d o n n é e a p p l i q u e d a n s 

le n o r d de C h y p r e a u x d é p l a c e m e n t s des C h y p r i o t e s g recs qu i s o u h a i t e n t 

c o n s u l t e r un m é d e c i n avai t é t é a p p l i q u é d ' u n e m a n i è r e m e t t a n t la vie e t la 

s a n t é d e ceux-ci en d a n g e r . O r la C o m m i s s i o n n ' a c o n s t a t é au cour s de la 

pé r i ode cons idé r ée a u c u n indice d ' u n e p r a t i q u e a d m i n i s t r a t i v e d o n t o n 

pu isse d i r e q u ' e l l e a de te ls effets. Des insuff isances on t p u se p r o d u i r e 

d a n s tel ou tel cas , m a i s de m a n i è r e g é n é r a l e les i n t é r e s s é s on t accès a u x 

services m é d i c a u x , y c o m p r i s les h ô p i t a u x du sud d e C h y p r e . La 

C o m m i s s i o n n o t e auss i q u e d e p u i s lors u n e a u t o r i s a t i o n n ' es t p lus 

n é c e s s a i r e non p lus p o u r c o n s u l t e r un m é d e c i n d a n s le no rd de C h y p r e . 

Q u a n t a u x diff icultés q u e le d o c t e u r M o u t i r i s a r e n c o n t r é e s p o u r p r ê t e r 

u n e a s s i s t ance m é d i c a l e h u m a n i t a i r e à la c o m m u n a u t é m a r o n i t e , el les on t 

r é s u l t é p o u r l ' e ssen t ie l de son refus d e se c o n f o r m e r à u n e fo rma l i t é 

1. P o u r le t e x t e d e l 'article 2 de la C o n v e n t i o n , se r e p o r t e r au p a r a g r a p h e 2 1 9 c i -des sus . 
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a d m i n i s t r a t i v e . Q u o i qu ' i l en soi t , b ien q u e ses p a t i e n t s a i e n t p e r d u des 

a v a n t a g e s cons idé rab l e s lo rsqu ' i l ne fut p lus a u t o r i s é à p r a t i q u e r , on ne 

les a pas laissés sans possibi l i té m é d i c a l e d u tou t d a n s l e u r vo i s inage . Le 

gr ie f du g o u v e r n e m e n t r e q u é r a n t q u a n t à l ' ex i s tence d ' u n e p r a t i q u e 

a d m i n i s t r a t i v e c o n t r a i r e à l ' a r t ic le 2 d e la C o n v e n t i o n n ' a donc pas é t é 

é t ab l i . 

434 . C o m p t e t e n u de ce c o n s t a t , la C o m m i s s i o n n ' e s t i m e p a s devoi r 

e x a m i n e r si, q u a n t à ce grief, les voies de r ecou r s i n t e r n e s qui p o u v a i e n t 

ex i s t e r en « R T C N » ont é t é ou non épu i sées . 

Conclusion 

435 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

c o n s i d é r é e il n 'y a pas eu v io la t ion de l ' a r t ic le 2 de la C o n v e n t i o n du fait 

q u e les C h y p r i o t e s g recs et les m a r o n i t e s r é s i d a n t d a n s le no rd d e C h y p r e 

se s e r a i e n t vus pr ivés de l 'accès a u x services m é d i c a u x . 

b) Article 5 de la Convent ion 1 

436. Le g o u v e r n e m e n t r e q u é r a n t a l l ègue u n e v io la t ion de l ' a r t ic le 5 de 

la C o n v e n t i o n en ce q u e des m e n a c e s p è s e r a i e n t su r la s écu r i t é de la 

p e r s o n n e d e s C h y p r i o t e s g recs et f au t e d e m e s u r e s officielles p o u r 

l ' e m p ê c h e r . Le g o u v e r n e m e n t d é f e n d e u r n ' a pas f o r m u l é d ' o b s e r v a t i o n s 

su r ce grief. 

437. La C o m m i s s i o n r a p p e l l e son c o n s t a t d u r a p p o r t de 1976 d ' a p r è s 

leque l la s i t u a t i o n d ' e n c l a v e m e n t ne c o n s t i t u e pas en soi u n e p r iva t ion de 

l ibe r té au sens de l ' a r t ic le 5 ( p a r a g r a p h e 430 c i -dessus) . Elle p r e n d ac t e de 

ce q u e le g o u v e r n e m e n t r e q u é r a n t a d m e t q u ' a u cour s de la pé r i ode 

c o n s i d é r é e , a u c u n cas de d é t e n t i o n effective de C h y p r i o t e s grecs enc lavés 

ne s 'est p r é s e n t é . Les a l l éga t i ons de m e n a c e s p o u r la s écu r i t é de la 

p e r s o n n e n ' o n t pas elles n o n p lus é t é é t ab l i e s . D a n s ces cond i t ions , la 

q u e s t i o n de l ' é p u i s e m e n t des voies de r ecou r s i n t e r n e s ne se pose pas . 

Conclusion 

438 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e d u r a n t la pé r i ode 

cons idé r ée il n 'y a pas eu v io la t ion de l ' a r t ic le 5 de la C o n v e n t i o n enve r s 

les C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e . 

c) Article 6 de la Convent ion 

439. Le g o u v e r n e m e n t r e q u é r a n t a l l ègue q u e l 'ar t ic le 6 d e la 

C o n v e n t i o n se t rouve violé en ce q u e les C h y p r i o t e s grecs r é s i d a n t d a n s le 

no rd d e C h y p r e don t les d ro i t s d e c a r a c t è r e civil ont é t é enf re in t s ne p e u v e n t 

I. Pour le texte de l'article 5 de la Convention, se reporter au paragraphe 197 ci-dessus. 
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p r é t e n d r e à ce q u e l eu r cause soit e n t e n d u e é q u i t a b l e m e n t et p u b l i q u e m e n t 

p a r u n t r i b u n a l i n d é p e n d a n t e t i m p a r t i a l . Le g o u v e r n e m e n t d é f e n d e u r 

r é t o r q u e qu ' i l ex is te d a n s le n o r d d e C h y p r e u n s y s t è m e jud i c i a i r e effectif 

a u q u e l les C h y p r i o t e s grecs on t accès . 

440 . Les p a s s a g e s p e r t i n e n t s de l ' a r t ic le 6 § 1 d e la C o n v e n t i o n sont 

a insi l ibel lés : 

«Toute personne a droit à ce que sa cause soit en tendue équitablement , 

publiquement (...) par un tribunal indépendant et impartial , établi par la loi, qui 

décidera (...) des contestations (...) sur ses droits et obligations de caractère civil (...) » 

4 4 1 . La C o m m i s s i o n n o t e d ' a b o r d q u e les C h y p r i o t e s grecs r é s i d a n t 

d a n s le no rd de C h y p r e son t fort r é t i c e n t s à sa is i r les j u r i d i c t i o n s de la 

« R T C N » . D ' a p r è s le g o u v e r n e m e n t d é f e n d e u r , pas u n e seu le i n s t a n c e 

civile n ' a é t é e n g a g é e d e v a n t ces t r i b u n a u x d e p u i s q u e la p r é s e n t e 

r e q u ê t e a é t é i n t r o d u i t e d e v a n t la C o m m i s s i o n . P a r t a n t , la q u e s t i o n p e u t 

se pose r de savoir si les voies de r e c o u r s i n t e r n e s on t é t é épu i sées p o u r ce 

grief, c o m m e l 'exige l ' a r t ic le 26 de la C o n v e n t i o n . La C o m m i s s i o n re lève 

tou te fo is q u ' a u m o i n s d a n s c e r t a i n s cas des ac t ions j u d i c i a i r e s on t é t é 

e n t a m é e s a u p a r a v a n t et q u e le g o u v e r n e m e n t r e q u é r a n t p r é t e n d q u e , eu 

é g a r d à la m a n i è r e don t elles on t é t é e x a m i n é e s , il y a u n e p r a t i q u e 

c o n s i s t a n t à d é n i e r a u x C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e 

l 'accès aux t r i b u n a u x et à u n e p r o c é d u r e é q u i t a b l e . Si c ' é t a i t exac t , les 

i n t é r e s s é s s e r a i e n t re levés de l 'obl iga t ion d ' é p u i s e r les voies de r e c o u r s 

i n t e r n e s en e n g a g e a n t de nouvel les p r o c é d u r e s . La C o m m i s s i o n e s t i m e 

dès lors devoi r e x a m i n e r au fond la q u e s t i o n de savoir s'il ex is te u n e 

p r a t i q u e des j u r i d i c t i o n s de la « R T C N » c o m m e le g o u v e r n e m e n t 

r e q u é r a n t l ' a l lègue . 

442 . O r les faits c o n s t a t é s p a r la C o m m i s s i o n d é m o n t r e n t q u e les 

C h y p r i o t e s g recs h a b i t a n t le n o r d de C h y p r e ne sont pas e m p ê c h é s 

d ' i n t e n t e r des ac t ions civiles d e v a n t ces j u r i d i c t i o n s . En pa r t i cu l i e r , 

a u c u n e décis ion j u d i c i a i r e ne d é m e n t le locus slandi des C h y p r i o t e s g recs 

r é s i d a n t d a n s c e t t e rég ion à c a u s e de l eu r s t a t u t pa r t i cu l i e r . Il se p e u t q u e 

d a n s c e r t a i n s cas le d ro i t m a t é r i e l app l i cab le d e la « R T C N » ne v i enne pas 

a p p u y e r u n e p l a i n t e a u civil q u e ces p e r s o n n e s p o u r r a i e n t s o u h a i t e r faire 

valoi r , p a r e x e m p l e la r e v e n d i c a t i o n d ' a p r è s l aque l l e il faut les a u t o r i s e r à 

l é g u e r ou à c é d e r l eu r s b iens à des C h y p r i o t e s grecs r é s i d a n t d a n s le sud 

d e C h y p r e . Si l ' ex i s tence de lois c o m m e cel les- là p e u t sou lever des 

q u e s t i o n s sur le t e r r a i n d ' a u t r e s d i spos i t ions de la C o n v e n t i o n , l ' a r t ic le 6 

ne p e u t ê t r e invoqué à ce sujet eu é g a r d à la j u r i s p r u d e n c e c o n s t a n t e des 

o r g a n e s de la C o n v e n t i o n d ' a p r è s l aque l l e c e t t e d i spos i t ion n ' e n t e n d pas 

r é g l e m e n t e r la t e n e u r du dro i t positif des H a u t e s P a r t i e s c o n t r a c t a n t e s 

(Dyer c. Royaume-Uni, n" 10475/83, décis ion de la C o m m i s s i o n du 9 oc tob re 

1984, D R 39, pp . 261 et suiv., et la j u r i s p r u d e n c e u l t é r i e u r e de la 

C o m m i s s i o n , p a r e x e m p l e , H. c. Norvège, n" 17004/90, déc i s ion d u 19 m a i 
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1992, D R 73 , p . 170; voir auss i C o u r cu r . D H , Skarby c. Suède, a r r ê t du 

28 j u i n 1990, sé r ie A n° 180-B, p. 36, § 27) . De m ê m e , il n ' a pas é t é 

d é m o n t r é q u e les j u r i d i c t i o n s de la « R T C N » d é c l i n e r a i e n t l e u r 

c o m p é t e n c e en pa re i l cas a u l ieu de r e j e t e r la r e v e n d i c a t i o n su r la base 

de lois qu ' e l l e s son t t e n u e s d ' a p p l i q u e r . E n c o n s é q u e n c e , il n ' a pas é t é 

d é m o n t r é q u ' e x i s t e en « R T C N » u n e p r a t i q u e c o n s i s t a n t à re fuser a u x 

C h y p r i o t e s g recs r é s i d a n t en « R T C N » l 'accès a u x t r i b u n a u x afin d 'y 

i n t e n t e r u n e ac t ion civile. 

443 . R e s t e la q u e s t i o n de savoir si les j u r i d i c t i o n s d e la « R T C N » 

sa t i s font a u x ex igences d e l ' a r t ic le 6, c ' es t -à -d i re si el les p e u v e n t ê t r e 

t e n u e s p o u r des « t r i b u n a u x i n d é p e n d a n t s et i m p a r t i a u x é tab l i s p a r la 

loi». Le g o u v e r n e m e n t r e q u é r a n t s o u t i e n t q u e , c o m m e ils f o n c t i o n n e n t 

d a n s le c ad re d ' u n « s y s t è m e j u r i d i q u e » d a n s son e n s e m b l e i l légal du 

poin t de vue du dro i t i n t e r n a t i o n a l e t d i s c r i m i n a t o i r e de su rc ro î t , ces 

t r i b u n a u x ne s a u r a i e n t ê t r e « i n d é p e n d a n t s » et « i m p a r t i a u x » à l ' éga rd 

des C h y p r i o t e s g r ec s , et la T u r q u i e , b i en q u e r e s p o n s a b l e au r e g a r d de la 

C o n v e n t i o n des ac t e s de son a d m i n i s t r a t i o n locale s u b o r d o n n é e d a n s le 

no rd d e C h y p r e , ne peu t en p r inc ipe s ' a c q u i t t e r des ob l iga t ions d é c o u l a n t 

p o u r elle n o t a m m e n t de l ' a r t ic le 6 d e la C o n v e n t i o n en i n s t a u r a n t des 

i n s t i t u t i ons i l légales te l les q u e les « t r i b u n a u x » en c a u s e ( p a r a g r a p h e 1 15 

c i -dessus) . Le g o u v e r n e m e n t d é f e n d e u r p r é t e n d p a r c o n t r e q u e le s y s t è m e 

jud ic ia i re i n s t a u r é en « R T C N » d o n n e des g a r a n t i e s i n s t i t u t i o n n e l l e s 

a d é q u a t e s et effectives, p u i s q u e l ' i n d é p e n d a n c e d e s t r i b u n a u x , qu i son t 

auss i i m p a r t i a u x , se t r ouve g a r a n t i e p a r « l a C o n s t i t u t i o n de la R T C N » . 

444 . La C o m m i s s i o n re lève q u e la « C o n s t i t u t i o n de la R T C N » 

g a r a n t i t l ' i n d é p e n d a n c e des t r i b u n a u x et q u e de fait r i en d a n s le c a d r e 

i n s t i t u t i o n n e l p révu pa r le s y s t è m e j u r i d i q u e de la « R T C N » tel q u e le 

décr i t le g o u v e r n e m e n t d é f e n d e u r n ' e s t de n a t u r e à j e t e r le d o u t e s u r 

l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é «ob jec t i ve» des ju r id ic t ions civiles. E n 

pa r t i cu l i e r , celles-ci ne r e c o u r e n t pas à des m o d a l i t é s ou des p r o c é d u r e s 

p a r t i c u l i è r e s lo r squ ' e l l e s c o n n a i s s e n t d 'af fa i res de C h y p r i o t e s g recs 

r é s i d a n t d a n s le nord de C h y p r e . Il faut p r é s u m e r l ' i m p a r t i a l i t é 

« s u b j e c t i v e » des juges sau f p r e u v e d ' e x e m p l e s c o n c r e t s de p a r t i a l i t é , 

p r e u v e qu i n ' a pas é t é a p p o r t é e en l ' espèce fau te de t o u t e p r o c é d u r e 

p e n d a n t la p é r i o d e c o n s i d é r é e . En o u t r e , le fait q u e p a r le passé p l u s i e u r s 

ac t ions a i e n t a b o u t i ne v ien t pas é t a y e r la t h è s e d ' a p r è s l aque l l e les j u g e s 

d e la « R T C N » t é m o i g n e n t de m a n i è r e g é n é r a l e d e p a r t i a l i t é enve r s les 

C h y p r i o t e s g recs r é s idan t d a n s c e t t e r ég ion . 

445 . De l'avis de la C o m m i s s i o n , la q u e s t i o n d é t e r m i n a n t e en ce qu i 

c o n c e r n e la con fo rmi t é des t r i b u n a u x de la « R T C N » a u x ex igences de 

l 'a r t ic le 6 est d o n c celle d e savoir si ceux-ci p e u v e n t ê t r e cons idé r é s 

c o m m e « é t a b l i s p a r la loi» au sens de c e t t e d i spos i t ion . Il ne fait a u c u n 

d o u t e qu ' i l s r e p o s e n t su r u n e base j u r i d i q u e suff isante d a n s le c a d r e d u 

s y s t è m e légal et c o n s t i t u t i o n n e l de la « R T C N » , m a i s la l éga l i t é d e ce 
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s y s t è m e du po in t de vue d u d ro i t i n t e r n a t i o n a l g é n é r a l et des ob l iga t ions 

spéc i f iques nées d e t r a i t é s q u e la T u r q u i e a a s s u m é e s au m o m e n t de la 

c r é a t i o n d ' u n E t a t chypr io te i n d é p e n d a n t est su je t t e à c au t i on . La 

r é p o n s e à la q u e s t i o n c i -dessus d é p e n d d o n c du poin t de savoir si la 

cond i t i on posée p a r l ' a r t ic le 6 et vou l an t q u e les t r i b u n a u x so ien t 

« é t a b l i s p a r la lo i» doit s ' i n t e r p r é t e r p a r seu le r é f é r e n c e à la base 

j u r i d i q u e i n t e r n e d u s y s t è m e j u d i c i a i r e d ' u n t e r r i t o i r e d o n n é , ou s'il faut 

auss i p r e n d r e en c o m p t e la léga l i té au r e g a r d du dro i t i n t e r n a t i o n a l . 

446 . La C o m m i s s i o n e s t i m e q u e l ' express ion « é t a b l i p a r la lo i» 

f i gu ran t à l ' a r t ic le 6 § 1 d e la C o n v e n t i o n doi t s ' e n t e n d r e c o m m e v i san t 

e s s e n t i e l l e m e n t la b a s e j u r i d i q u e i n t e r n e du s y s t è m e j u d i c i a i r e . C e po in t 

de vue se t rouve confor té p a r l 'avis c o n s u l t a t i f de la C o u r i n t e r n a t i o n a l e d e 

j u s t i c e d a n s l 'affaire de la N a m i b i e (Recueil d e la CIJ 1971, vol. 16, p . 56, 

§ 125) a u q u e l l ' a r r ê t Loizidou ( fond) p r é c i t é se ré fè re lui auss i (loc. cit., 

p . 2 2 3 1 , § 4 5 ) ; celui-ci di t q u e d a n s u n e s i t u a t i o n a n a l o g u e à celle d e la 

« R T C N » , le d ro i t i n t e r n a t i o n a l r e c o n n a î t la « l é g i t i m i t é de c e r t a i n s 

a r r a n g e m e n t s et t r a n s a c t i o n s j u r i d i q u e s (...) d o n t on ne p o u r r a i t 

m é c o n n a î t r e les effets q u ' a u d é t r i m e n t des h a b i t a n t s du t e r r i t o i r e » . C e 

qu i i m p l i q u e q u e , d a n s les l imi te s de l ' app l icab i l i t é de ce p r inc ipe d u 

m o i n s , les i n s t i t u t i o n s d e v a n t l e sque l l e s se d é r o u l e n t de pa re i l l e s 

t r a n s a c t i o n s , n o t a m m e n t les t r i b u n a u x , do iven t p a s s e r p o u r l ég i t imes d u 

poin t d e vue d u d ro i t i n t e r n a t i o n a l é g a l e m e n t . D e fait, si les h a b i t a n t s du 

t e r r i t o i r e don t il s 'agi t p e u v e n t r e v e n d i q u e r l eu r s d r o i t s de c a r a c t è r e civil 

d e v a n t les t r i b u n a u x , cela l eu r est b é n é f i q u e . C e r t e s , les t r i b u n a u x 

é t r a n g e r s ne r e c o n n a i s s e n t pas tou jours les déc is ions des t r i b u n a u x de la 

« R T C N » , m a i s ce n ' es t pas u n e p r a t i q u e un iverse l l e q u e le d ro i t 

i n t e r n a t i o n a l c o m m a n d e de su ivre sans excep t ion . D e fait, il p eu t y avoir 

des d o m a i n e s du d ro i t où l 'on d o n n e et doive d o n n e r effet a u x décis ions de 

ces t r i b u n a u x hors le t e r r i t o i r e d e la « R T C N » . 

447. La C o m m i s s i o n r a p p e l l e en o u t r e son r a p p o r t d a n s l 'affaire 

Chrysostomos et Papachrysostomou p r é c i t é e , p . 35 , § 152, et p . 38 , § 169, où 

elle a e s t i m é , à p ropos de l ' a r t ic le 5 de la C o n v e n t i o n , q u e la cond i t ion de 

« r é g u l a r i t é » renvo ie p o u r l ' e s sen t i e l au d ro i t n a t i o n a l et q u e , en ce qu i 

c o n c e r n e le f o n d e m e n t j u r i d i q u e de la d é t e n t i o n des r e q u é r a n t s e t la 

p r o c é d u r e d i r igée c o n t r e eux , le s y s t è m e j u d i c i a i r e d e C h y p r e - N o r d se 

fonde s u r le s y s t è m e ang la i s d e p r o c é d u r e et d ' a d m i n i s t r a t i o n de la 

p r e u v e , tel qu ' i l é t a i t app l i cab le à l ' e n t i è r e t é d e l'île de C h y p r e en 1963. 

Si la C o m m i s s i o n ne peu t c o n f i r m e r la conc lus ion qu ' e l l e ava i t t i r ée d a n s 

ce m ê m e r a p p o r t , à savoir q u e la p r o c é d u r e d e v a n t les j u r i d i c t i o n s d e la 

« R T C N » ne pouva i t ê t r e i m p u t é e à la T u r q u i e (ibidem, § 170), elle n ' e n 

c o n s i d è r e pas m o i n s q u e ses c o n s t a t s su r le s y s t è m e j u d i c i a i r e de C h y p r e -

N o r d é t a i e n t c o r r e c t s en s u b s t a n c e et p e u v e n t se t r a n s p o s e r au d o m a i n e 

d e l ' a r t ic le 6 en ce qu i c o n c e r n e les p r o c é d u r e s d e v a n t les j u r i d i c t i o n s 

civiles. El le n o t e en p a r t i c u l i e r q u e les t r i b u n a u x o r d i n a i r e s appe l é s à 



AFFAIRE CHYPRE c. TURQUIE - RAPPORT DE LA COMMISSION 433 

c o n n a î t r e d 'a f fa i res civiles, s'ils ont d ' u n po in t de vue fo rmel é t é é t ab l i s 

p a r la lég is la t ion chypr io t e turciue a p r è s les é v é n e m e n t s d e 1974, 

r e p o s e n t en s u b s t a n c e su r la t r a d i t i o n a n g l o - s a x o n n e d e l ' o rgan i sa t ion 

jud ic ia i re . Ils ne se d i s t i n g u e n t donc pas e s s e n t i e l l e m e n t de ceux qu i 

f onc t i onna i en t a u p a r a v a n t d a n s la r ég ion d o n t il s 'agi t ni d e ceux qu i 

e x i s t e n t d a n s la p a r t i e sud de C h y p r e . 

Conclusion 

448 . La C o m m i s s i o n conc lu t , pa r d ix -sep t voix c o n t r e t ro i s , q u e 

p e n d a n t la p é r i o d e c o n s i d é r é e il n 'y a pas eu v io la t ion de l ' a r t ic le 6 d e la 

C o n v e n t i o n e n v e r s les C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e . 

d) Article 9 de la Convent ion 

449 . Le g o u v e r n e m e n t r e q u é r a n t a l l ègue qu ' i l y a v io la t ion de 

l ' a r t ic le 9 de la C o n v e n t i o n à ra i son de l ' i ngé rence d a n s la l i be r t é des 

C h y p r i o t e s g recs enc lavés de m a n i f e s t e r l eu r re l ig ion . Il re lève q u e 

q u a t r e égl ises s e u l e m e n t d e m e u r e n t o u v e r t e s , les a u t r e s a y a n t é t é 

conf i squées e t conver t i e s à u n a u t r e u s a g e ; qu ' i l n 'y a q u ' u n seul p r ê t r e 

d a n s t o u t e la r ég ion du K a r p a s car les a u t o r i t é s n ' a c c e p t e n t pas d ' en 

d é s i g n e r d ' a u t r e s ; q u e les serv ices re l ig ieux d a n s le m o n a s t è r e Apos to los 

A n d r é a s a insi q u e l 'accès à celui-ci sont soumis à des r e s t r i c t i ons , et 

qu ' en f in l ' a s s i s t ance à des o b s è q u e s r e l ig i euses a ins i q u e la diffusion de 

m a n u e l s scola i res à t e n e u r re l ig ieuse font elles auss i l 'objet de 

r e s t r i c t i ons . Le g o u v e r n e m e n t d é f e n d e u r c o n t e s t e ces a l l éga t ions et 

s o u t i e n t q u e les C h y p r i o t e s g recs r é s i d a n t d a n s le no rd d e C h y p r e 

j o u i s s e n t p l e i n e m e n t de la l i be r t é de c u l t e . 

450 . L ' a r t i c le 9 de la C o n v e n t i o n est a insi libellé : 

« 1. Foute personne a droit à la liberté de pensée, de conscience et de religion; ce 

droit implique la liberté de changer de religion ou de conviction, ainsi que la liberté de 

manifester sa religion ou sa conviction individuellement ou collectivement, en public ou 

en privé, par le culte, renseignement , les prat iques et l 'accomplissement des rites. 

2. La liberté de manifester sa religion ou ses convictions ne peut faire l'objet d 'autres 

restrictions que celles qui, prévues par la loi, constituent des mesures nécessaires, dans 

une société démocrat ique, à la sécurité publique, à la protection de l 'ordre, de la santé 

ou de la morale publiques, ou à la protection des droits et libertés d 'autrui .» 

4 5 1 . La C o m m i s s i o n se b o r n e r a à e x a m i n e r la q u e s t i o n de l ' exerc ice , 

p a r les C h y p r i o t e s g recs r é s i d a n t e n c o r e d a n s le no rd de C h y p r e , du d ro i t à 

la l ibe r té r e l ig i euse . Elle n ' a p a s à env i sage r ici la déposses s ion des b iens 

ecc lés i a s t iques se t r o u v a n t d a n s les p a r t i e s du nord de C h y p r e où ne rés ide 

plus a u c u n C h y p r i o t e g rec , p u i s q u e c 'es t là u n e q u e s t i o n qu ' e l l e a dé jà 

c o n s i d é r é e à p ropos de l ' a r t ic le 1 du P ro toco l e n" 1 ( c h a p i t r e 2 c i -dessus ) . 

452 . La C o m m i s s i o n no te q u e d a n s les vi l lages du K a r p a s où r é s i d e n t 

des C h y p r i o t e s g recs , les égl ises f o n c t i o n n e n t tou jours et r ien n ' i n d i q u e 
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qu ' i l y ait e n t r a v e au cu l te r e l ig ieux en soi, b ien q u e la c é l é b r a t i o n de 

c é r é m o n i e s r e l ig i euses soit r e n d u e difficile p a r le fait q u e l ' e n s e m b l e de 

la r ég ion ne soit desserv i q u e p a r un p r ê t r e e t auss i p a r c e q u e , j u s q u ' à 

u n e d a t e r é c e n t e d u m o i n s , l 'accès au c e n t r e r e l ig ieux le p lus i m p o r t a n t 

d e ce s e c t e u r , le m o n a s t è r e Apos to los A n d r é a s , é t a i t soumis à des 

r e s t r i c t i o n s . Les a u t o r i t é s n ' on t pas c o n s e n t i à la d é s i g n a t i o n d ' a u t r e s 

p r ê t r e s , ma i s c e t t e q u e s t i o n n ' a semble- t - i l fait l 'objet d ' a u c u n e déc is ion 

a d m i n i s t r a t i v e qu i eû t pu ê t r e c o n t e s t é e p a r la voie d ' u n r ecou r s s 'offrant 

e n « R T C N » . Il ne s e m b l e pas d a v a n t a g e q u e des r ecou r s effectifs c o n t r e 

les r e s t r i c t i o n s a p p l i q u é e s en ce qu i c o n c e r n e l 'accès au m o n a s t è r e a i e n t 

ex i s t é . La C o m m i s s i o n doi t d o n c c o n n a î t r e du b ien- fondé des griefs 

s u s m e n t i o n n é s sous l 'angle de l ' a r t ic le 9 d e la C o n v e n t i o n . 

453 . La C o m m i s s i o n e s t i m e q u e les m e s u r e s l i t ig ieuses ne r é s u l t e n t 

p a s s i m p l e m e n t de la po l i t ique g é n é r a l e des a u t o r i t é s chypr io t e s t u r q u e s 

en m a t i è r e de l i be r t é d e c i r cu la t ion , m a i s s ' ana lysen t auss i en u n e 

r e s t r i c t i o n spéc i f ique à la l i be r t é re l ig ieuse des C h y p r i o t e s grecs r é s i d a n t 

d a n s la p a r t i e no rd d e C h y p r e . El les e m p ê c h e n t l ' o rgan i sa t ion n o r m a l e et 

r é g u l i è r e de c é l é b r a t i o n s re l ig ieuses o r t h o d o x e s g r e c q u e s et s ' ana lysen t 

d o n c en u n e i n g é r e n c e d a n s l ' exerc ice p a r les C h y p r i o t e s g recs r é s i d a n t 

d a n s c e t t e r ég ion d e leur l i be r t é d e re l ig ion , i n g é r e n c e qu i ne s a u r a i t se 

jus t i f ier au r e g a r d du p a r a g r a p h e 2 de l ' a r t ic le 9. D ' a i l l e u r s , il n ' a pas é t é 

d é m o n t r é q u e ces m e s u r e s r e p o s e n t s u r u n e base j u r i d i q u e suff i sante ni 

q u ' e l l e s so ien t néces sa i r e s d a n s u n e socié té d é m o c r a t i q u e à l 'un des b u t s 

l é g i t i m e s é n o n c é s p a r c e t t e d i spos i t ion . 

Conclusion 

454. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

c o n s i d é r é e il y a eu v io la t ion d e l ' a r t ic le 9 d e la C o n v e n t i o n enve r s les 

C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e . 

e) Article 10 de la Convention 

455 . Le g o u v e r n e m e n t r e q u é r a n t a l l ègue la v io la t ion de l 'a r t ic le 10 de 

la C o n v e n t i o n à r a i son d ' u n e i n g é r e n c e d a n s le dro i t des C h y p r i o t e s g recs 

r é s i d a n t d a n s la p a r t i e s e p t e n t r i o n a l e d e C h y p r e à recevoir et 

c o m m u n i q u e r des i n f o r m a t i o n s et des i dées . Il d é n o n c e en pa r t i cu l i e r 

l ' i n t e rd ic t ion f r a p p a n t l ' i m p o r t a t i o n et la diffusion d e j o u r n a u x e t l ivres 

chyp r io t e s g recs (ou r éd igés d a n s u n e a u t r e l a n g u e g r e c q u e ) , la c e n s u r e 

des m a n u e l s sco la i res et l ' i n t e rd i c t i on d e recevo i r des émis s ions d e r a d i o 

et de té lévis ion é m i s e s d a n s la zone c o n t r ô l é e p a r le g o u v e r n e m e n t . Le 

g o u v e r n e m e n t d é f e n d e u r d é m e n t c e t t e a l l é g a t i o n ; il a f f i rme q u ' a u c u n e 

r e s t r i c t i o n ne pèse s u r l ' i m p o r t a t i o n des j o u r n a u x chyp r io t e s g recs ni s u r 

la r écep t i on des émiss ions et q u e , p o u r ce qu i est des livres e t des m a n u e l s 

sco la i res , seul est p roh ibé le m a t é r i e l de p r o p a g a n d e . 
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456. L ' a r t i c le 10 d e la C o n v e n t i o n d i spose : 

« 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 

sans qu'il puisse y avoir ingérence d 'autori tés publiques et sans considération de 

frontière. Le présent article n 'empêche pas les Etats de soumet t re les entreprises de 

radiodiffusion, de cinéma ou de télévision à un régime d'autorisations. 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocrat ique, à la sécurité 

nationale, à l ' intégrité territoriale ou à la sûreté publique, à la défense de l'ordre et à 

la prévention du crime, à la protection de la santé ou de la morale, à la protection de la 

réputation ou des droits d 'autrui , pour empêcher la divulgation d'informations 

confidentielles ou pour garant i r l 'autorité et l ' impartialité du pouvoir judiciaire.» 

457 . Selon la C o m m i s s i o n , il n ' a p a s é t é é t ab l i q u ' a u cour s de la 

pé r iode c o n s i d é r é e des r e s t r i c t ions a i e n t é té i m p o s é e s , c o m m e le 

g o u v e r n e m e n t r e q u é r a n t le p r é t e n d , à l ' i m p o r t a t i o n de j o u r n a u x e t à la 

r é c e p t i o n d ' é m i s s i o n s de r ad io et d e té lévis ion. La C o m m i s s i o n n o t e 

toutefo is l ' absence d 'un s y s t è m e d e d i s t r i b u t i o n p o u r les j o u r n a u x 

C h y p r i o t e s g recs d a n s la r ég ion du K a r p a s p r o p r e m e n t d i t e . A cet é g a r d 

elle e s t i m e q u e , si l ' a r t ic le 10 ne g a r a n t i t pas q u e soit offert un s y s t è m e de 

d i s t r i b u t i o n p a r t i c u l i e r en ce qu i c o n c e r n e les p r o d u i t s d e la p r e s s e , le 

refus d ' a u t o r i s e r t o u t e so lu t ion gé rab l e de d i s t r i b u t i o n aux p e r s o n n e s 

i n t é r e s s é e s d a n s u n e r ég ion d o n n é e p o u r r a i t en fait p a s s e r p o u r u n e 

i ngé rence d a n s le d ro i t d e celles-ci à recevoi r des i n f o r m a t i o n s et d e s 

idées . O r , en l ' e spèce , la C o m m i s s i o n n ' a pas c o n n a i s s a n c e de t e n t a t i v e s 

c o n c r è t e s v i san t à la mise en p lace d ' un s y s t è m e de d i s t r i b u t i o n p é r i o d i q u e 

d e la p r e s se chyp r io t e g r e c q u e d a n s la rég ion du K a r p a s pas plus q u e de 

m e s u r e s a d m i n i s t r a t i v e s e m p ê c h a n t l ' i n s t a u r a t i o n d e pa re i l s y s t è m e . Il 

n ' e s t pas d a v a n t a g e é tabl i q u ' a u c u n r e c o u r s effectif n ' a u r a i t ex is té en 

« R T C N » c o n t r e u n tel refus . Il s ' ensu i t q u ' a u c u n e v io la t ion de l ' a r t ic le 10 

n ' a é t é d é m o n t r é e s u r ce po in t . 

458 . Q u a n t a u x a u t r e s gr iefs c o n c e r n a n t l 'accès des C h y p r i o t e s g recs 

r é s i d a n t d a n s le no rd de C h y p r e aux l ivres en l a n g u e s chyp r io t e g r e c q u e 

ou g r e c q u e , la C o m m i s s i o n n ' a en sa possess ion a u c u n é l é m e n t suff isant 

d ' a p r è s leque l a u r a i t é t é a p p l i q u é e p e n d a n t la pé r i ode c o n s i d é r é e u n e 

p r a t i q u e a d m i n i s t r a t i v e c o n s i s t a n t à f r a p p e r d ' u n e i n t e r d i c t i o n g é n é r a l e 

l ' i m p o r t a t i o n ou la d é t e n t i o n d e pa re i l s l ivres. Tou te fo i s , u n e p r o c é d u r e 

d ' a g r é m e n t est a p p l i q u é e a u x m a n u e l s scola i res q u e le g o u v e r n e m e n t 

r e q u é r a n t fourn i t a u x écoles chypr io t e s g r e c q u e s du n o r d de C h y p r e . Le 

g o u v e r n e m e n t r e q u é r a n t l 'a a c c e p t é e d a n s le c a d r e des m e s u r e s 

d ' i n s t a u r a t i o n de la conf iance q u ' a p r o p o s é e s l ' U N F I C Y P et les 

p e r s o n n e s c o n c e r n é e s (les e n s e i g n a n t s et les p a r e n t s d 'é lèves) ne 

d i sposa ien t a p p a r e m m e n t d ' a u c u n r e c o u r s p o u r c o n t e s t e r l ' issue d e c e t t e 

p r o c é d u r e . Cel le-ci c o m p o r t a i t un c o n t r ô l e u n i l a t é r a l d e la t e n e u r des 
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m a n u e l s en q u e s t i o n o p é r é p a r les a u t o r i t é s chypr io t e s g r e c q u e s qu i , d a n s 

un g r a n d n o m b r e d e cas , se sont opposées à la diffusion de ces o u v r a g e s au 

mo t i f qu ' i l s r i s q u a i e n t d e s u s c i t e r l 'hos t i l i té e n t r e les c o m m u n a u t é s 

e t h n i q u e s . Les m e s u r e s p r i ses sont dès lors i m p u t a b l e s à l ' a d m i n i s t r a t i o n 

locale s u b o r d o n n é e d e la T u r q u i e d a n s le no rd de C h y p r e . 

459 . A p a r t i r des l is tes a n n e x é e s à la d é c l a r a t i o n éc r i t e de 

M. T o u m a z o s ( p a r a g r a p h e 380 du r a p p o r t ) et de la dépos i t ion d e 

M . L a o u t a r i s ( p a r a g r a p h e 394 d u r a p p o r t ) , la C o m m i s s i o n no t e q u e les 

a u t o r i t é s chypr io t e s t u r q u e s on t f o r m u l é des objec t ions à u n n o m b r e 

c o n s i d é r a b l e d ' ouv rages qu i l e u r ava i en t é t é s o u mi s . Ains i , 84 o u v r a g e s 

s e u l e m e n t s u r les 152 s o u m i s p o u r l ' a n n é e scolai re 1996-1997 on t é t é 

a p p r o u v é s p a r el les et on t pu ê t r e d i s t r i b u é s aux écoles . La d é c l a r a t i o n 

d e M. L a o u t a r i s se ré fè re semble- t - i l à l ' a n n é e scola i re 1997-1998, p o u r 

l aque l l e s e u l e m e n t 102 l ivres su r les 148 p roposés fu ren t a u t o r i s é s . C e u x 

qu i fu ren t c e n s u r é s ou é c a r t é s c o m p o r t a i e n t des m a t i è r e s te l les q u e la 

l a n g u e g r e c q u e , l ' angla i s , l ' h i s to i re , la g é o g r a p h i e , la re l ig ion, 

l ' i n s t ruc t ion c iv ique , les sc iences , les m a t h é m a t i q u e s et la m u s i q u e . Il se 

p e u t q u e d a n s c e t t e c a t é g o r i e il y ai t eu des é l é m e n t s i n d i q u a n t la 

c o n c e p t i o n q u e le g o u v e r n e m e n t r e q u é r a n t a d e l ' h i s to i re e t d e la c u l t u r e 

d e l'île d e C h y p r e . Si tel es t le cas , ce se ra i t a u g o u v e r n e m e n t d é f e n d e u r 

qu ' i l a p p a r t i e n d r a i t de d é m o n t r e r q u e la c e n s u r e ou la r é t e n t i o n , qu ' i l ne 

c o n t e s t e pas , des o u v r a g e s é t a i t « p r é v u e p a r la loi» et pour su iva i t u n 

bu t l ég i t ime , te l le la dé fense de l ' o rd re . C e se ra i t d o n c à lui qu ' i l 

a p p a r t i e n d r a i t de d é m o n t r e r q u e les m e s u r e s de c e n s u r e é t a i e n t 

n é c e s s a i r e s d a n s u n e socié té d é m o c r a t i q u e , à savoir qu ' e l l e s r é p o n d a i e n t 

à u n beso in social i m p é r i e u x e t q u e l e u r a m p l e u r - cel le d e la c e n s u r e p a r 

e x e m p l e — n ' é t a i t p a s d i s p r o p o r t i o n n é e au bu t poursu iv i . O r il n ' a r ien fait 

de tel . En o u t r e , on ne peu t p r a t i q u e m e n t pas i m a g i n e r des c i r c o n s t a n c e s 

d a n s l esque l les des m a n u e l s r e c o n n u s d e v a n t servir à l ' e n s e i g n e m e n t e n 

p r i m a i r e d e s m a t h é m a t i q u e s , des sc iences ou du c h r i s t i a n i s m e 

r e p r é s e n t e r a i e n t p o u r l ' o rd re publ ic u n e m e n a c e te l le q u e la c e n s u r e se 

j u s t i f i e r a i t a u r e g a r d du p a r a g r a p h e 2 d e l 'a r t ic le 10. Le g o u v e r n e m e n t 

d é f e n d e u r n ' a a s s u r é m e n t pas fourni d ' é l é m e n t s et u n e exp l i ca t ion à 

ces a c t e s qu i p e r m e t t e n t a u x i n s t i t u t i o n s de la C o n v e n t i o n de vér i f ier si 

les mot i fs avancés p a r les a u t o r i t é s n a t i o n a l e s sont « p e r t i n e n t s et 

su f f i san t s» fSunday T i m e s c. Royaume-Uni (n" 1), a r r ê t du 26 avril 1979, 

sé r ie A n" 30, p . 38 , § 62) . Dès lors , il y a eu v io la t ion de l 'ar t ic le 10 en ce 

qu i c o n c e r n e les m a n u e l s sco la i res . 

Conclusion 

460. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u ' a u c o u r s de la p é r i o d e 

c o n s i d é r é e il y a eu v io la t ion d e l ' a r t ic le 10 d e la C o n v e n t i o n enve r s les 

C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e en ce q u e les m a n u e l s 
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d e s t i n é s à l eu r s écoles p r i m a i r e s on t fait l 'objet d e m e s u r e s de c e n s u r e 
excess ives . 

f) Article 11 de la Convent ion 

4 6 1 . Selon le g o u v e r n e m e n t r e q u é r a n t , il y a v io la t ion d e l ' a r t ic le 11 de 

la C o n v e n t i o n à r a i son des r e s t r i c t i ons f r a p p a n t la l ibe r té d ' a s soc ia t ion , e n 

p a r t i c u l i e r d e s d ivers g r o u p e s d e p e r s o n n e s enc lavées , d ' u n e p a r t , et d e s 

p e r s o n n e s enc lavées et d e s C h y p r i o t e s g recs de la zone c o n t r ô l é e p a r le 

g o u v e r n e m e n t , d ' a u t r e p a r t . Le g o u v e r n e m e n t d é f e n d e u r le c o n t e s t e ; il 

p r é t e n d q u e si la loi su r les a s soc ia t ions en v i g u e u r en « R T C N » , a d o p t é e 

p a r la C h a m b r e d e la c o m m u n a u t é t u r q u e avan t 1963, se l imi te a u x 

assoc ia t ions d e C h y p r i o t e s t u r c s , les lois de la « R T C N » ne r e n f e r m e n t 

a u c u n e d i spos i t ion qu i e m p ê c h e r a i t des C h y p r i o t e s g recs r é s i d a n t d a n s le 

no rd d e C h y p r e d e fonder des a s soc ia t ions ou de s'y affilier. Il p r é t e n d 

auss i qu ' i l s p o u r r a i e n t c o n t e s t e r d e v a n t les t r i b u n a u x de la « R T C N » 

t o u t e m e s u r e qu i v i e n d r a i t r e s t r e i n d r e l eu r l i be r t é d ' a s soc ia t ion . 

462 . L ' a r t i c le 11 de la C o n v e n t i o n est a ins i l ibe l lé : 

« 1 . Toute personne a droit à la liberté de réunion pacifique et à la liberté 
d'association, y compris le droit de fonder avec d 'autres des syndicats et de s'affilier à 
des syndicats pour la défense de ses intérêts . 

2. L'exercice de ces droits ne peut faire l'objet d 'autres restrictions que celles qui, 

prévues par la loi, consti tuent des mesures nécessaires, dans une société démocrat ique, 

à la sécurité nationale, à la sûreté publique, à la défense de l'ordre et à la prévention du 

crime, à la protection de la santé ou de la morale, ou à la protection des droits et libertés 

d 'aulrui . Le présent article n' interdit pas que des restrictions légitimes soient imposées 

à l'exercice de ces droits par les membres des forces armées , de la police ou de 

l 'administration de l 'Etat.» 

4 6 3 . La C o m m i s s i o n re lève q u e , te l les qu ' e l l e s sont exposées d a n s les 

dé t a i l s de la p r é s e n t e r e q u ê t e , les a l l éga t ions du g o u v e r n e m e n t r e q u é r a n t 

s e m b l e n t se fonder su r u n concep t de 1'« a s soc ia t ion » s ignif iant la s imp le 

possibi l i té d e se r é u n i r , s ans le faire n é c e s s a i r e m e n t sous tel le ou tel le 

fo rme o r g a n i s é e . Il est c la ir q u e les r e s t r i c t i ons à la c i rcu la t ion des 

C h y p r i o t e s g recs enc lavés (et des p e r s o n n e s s o u h a i t a n t l eur r e n d r e 

visi te) a condu i t à un c e r t a i n i so l emen t et à l ' i n t e r r u p t i o n de n o m b r e u x 

c o n t a c t s soc iaux . Tou te fo i s , se lon la C o m m i s s i o n , l ' a r t ic le 11 de la 

C o n v e n t i o n n e p e u t s ' a p p l i q u e r q u ' à des obs t ac l e s j u r i d i q u e s ou de fait 

e m p ê c h a n t de fonder des a s soc ia t ions , de s'y affilier ou d e p r e n d r e p a r t à 

l eu r s ac t iv i tés . D a n s un cas d o n n é , il faut un m i n i m u m de s t r u c t u r e 

o r g a n i s a t i o n n c l l e qu i fasse l 'objet d ' u n e i n g é r e n c e . E n l ' e spèce , a u c u n e 

i ngé rence p réc i se d e la so r t e n ' a é té a l l é g u é e . Il n ' a en p a r t i c u l i e r pas é t é 

d é m o n t r é q u ' a u c o u r s de la pé r i ode c o n s i d é r é e les t e n t a t i v e s dép loyées 

p a r des C h y p r i o t e s g recs p o u r é t ab l i r l eu r s p r o p r e s a s soc ia t ions ou des 

assoc ia t ions m i x t e s avec des C h y p r i o t e s t u r c s a i e n t é t é e n t r a v é e s , ou 
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q u ' o n a i t e m p ê c h e des C h y p r i o t e s grecs de p a r t i c i p e r a u x ac t iv i tés de te l le 

ou te l le a ssoc ia t ion . M ê m e si p o u r d e s r a i sons h i s t o r i q u e s la loi en v i g u e u r 

en « R T C N » se l imi t e d a n s ses t e r m e s aux assoc ia t ions de C h y p r i o t e s 

t u r c s , il n ' e s t p a s exclu q u e , c o m m e le p r é t e n d le g o u v e r n e m e n t 

d é f e n d e u r , la poss ibi l i té j u r i d i q u e ex is te auss i de fonder des assoc ia t ions 

chyp r io t e s g r e c q u e s . La C o m m i s s i o n e s t i m e donc q u e les a l l éga t ions du 

g o u v e r n e m e n t r e q u é r a n t n 'on t pas é té é t ab l i e s . 

464 . Le g o u v e r n e m e n t r e q u é r a n t ne fo rmule a u c u n gr ie f spéci f ique 

q u a n t à l ' i ngé rence d a n s le d ro i t à la l i be r t é de r é u n i o n , lui auss i g a r a n t i 

p a r l ' a r t ic le 11, des C h y p r i o t e s g recs enc lavés . C e r t a i n s d e ses a r g u m e n t s 

p o u r r a i e n t se c o m p r e n d r e c o m m e i m p l i q u a n t des griefs à cet é g a r d , en 

p a r t i c u l i e r en ce qu i c o n c e r n e les obs tac les p r é t e n d u s à la p a r t i c i p a t i o n 

d e s C h y p r i o t e s g recs enc lavés a u x m a n i f e s t a t i o n s b i c o m m u n a u t a i r c s 

o r g a n i s é e s p a r les N a t i o n s un ie s . La C o m m i s s i o n no t e q u e les d o c u m e n t s 

d e s N a t i o n s un ies y a f fé ren t s m e n t i o n n e n t en fait des obs t ac l e s de ce 

g e n r e mis aux r é u n i o n s i n t e r c o m m u n a u t a i r c s à p a r t i r du second 

s e m e s t r e de 1996. C e l a se r a p p o r t e tou te fo i s à des inc iden t s d i s t i nc t s 

qu i se sont p r o d u i t s a p r è s la d a t e de la décis ion su r la recevabi l i t é en 

l ' o ccu r r ence et ne sont d o n c pas couve r t s p a r celle-ci. La C o m m i s s i o n ne 

s a u r a i t en c o n s é q u e n c e c o n n a î t r e de ce grief. 

465 . D a n s ces c o n d i t i o n s , il n 'y a p a s lieu d ' e n v i s a g e r si les voies de 

r e c o u r s i n t e r n e s qu i a u r a i e n t pu s'offrir on t é t é é p u i s é e s s ' ag i s san t des 

griefs c i -dessus . 

Conclusion 

466. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r iode 

c o n s i d é r é e il n 'y a pas eu v io la t ion du d ro i t à la l i be r t é d ' a s soc ia t ion 

p révu à l ' a r t ic le 11 d e la C o n v e n t i o n enve r s les C h y p r i o t e s g recs r é s i d a n t 

d a n s le nord d e C h y p r e . 

g) Article 1 du Protocole n" 11 

467 . Le g o u v e r n e m e n t r e q u é r a n t a l l ègue la v io la t ion de l 'a r t ic le 1 d u 

Pro toco le n" 1 d a n s le chef des C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de 

C h y p r e p o u r p r iva t ion de b iens e t i n g é r e n c e d a n s le d ro i t au r e spec t d e s 

b i ens . Il p r é t e n d en pa r t i cu l i e r q u e lo r sque les C h y p r i o t e s g recs enc lavés 

d é c è d e n t ou q u i t t e n t l eur m a i s o n s i t uée d a n s le n o r d de C h y p r e , l eu r s 

b i ens son t a t t r i b u é s à des colons tu rcs et q u e , d ' a u t r e p a r t , il n ' ex i s t e pas 

d e p r o t e c t i o n c o n t r e les in f rac t ions à l ' e n c o n t r e des b iens des C h y p r i o t e s 

g recs enc lavés c o m m i s e s p a r des colons tu rc s . Le g o u v e r n e m e n t d é f e n d e u r 

c o n t e s t e ces a l l é g a t i o n s . Il s o u t i e n t q u e les b iens des C h y p r i o t e s g recs d u 

1. Pour le texte de l'article 1 du Protocole n" 1, se reporter au paragraphe 310 ci-dessus. 
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n o r d d e C h y p r e ne sont pas cons idé ré s c o m m e « d e s b iens a b a n d o n n é s » a u 

sens de la lég i s la t ion sur l ' a t t r i b u t i o n des t e r r e s et qu ' i l ex i s t e des voies d e 

r e c o u r s effectives en cas d ' in f rac t ions d i r i g é e s c o n t r e ces b i ens . En ce qu i 

c o n c e r n e l ' i ngé rence a l l éguée d a n s les d r o i t s succe s so raux , il af f i rme q u e 

ceux-ci p o u r r a i e n t eux auss i ê t r e r e v e n d i q u é s d e v a n t les cour s et 

t r i b u n a u x de la « R T C N » . Il af f i rme d o n c q u e les voies de r e c o u r s 

i n t e r n e s n ' on t pas é t é épu i s ée s en ce qu i c o n c e r n e les griefs qu i p r é c è d e n t . 

468 . La C o m m i s s i o n n o t e q u e , pa r le pa s sé auss i , les b iens-fonds d e 

C h y p r i o t e s g recs enc lavés on t é t é saisis et d i s t r i b u é s e n v e r t u d e la 

lég i s la t ion su r l ' a t t r i b u t i o n des t e r r e s , m a i s q u e les j u r i d i c t i o n s chyp r io t e s 

tu rc |ues on t déc idé d a n s un c e r t a i n n o m b r e d 'af fa i res q u e c e t t e l ég i s la t ion 

n e s'appliquait p a s , q u e l ' a t t r i b u t i o n à a u t r u i des b iens d o n t il s 'agissa i t 

ava i t é t é i r r é g u l i è r e e t q u e ceux-ci d e v a i e n t ê t r e r e s t i t u é s a u x 

p r o p r i é t a i r e s chyp r io t e s g recs . R i e n ne p rouve q u ' a p r è s ces déc is ions d e 

j u s t i c e on ait c o n t i n u é à a p p l i q u e r la lég is la t ion su r l ' a t t r i b u t i o n des 

t e r r e s aux b iens d e s C h y p r i o t e s g recs r é s i d a n t d a n s le n o r d de C h y p r e . 

R i e n n ' i n d i q u e en pa r t i cu l i e r q u ' a u c o u r s d e la pé r iode cons idé r ée en 

l ' espèce tel ou tel cas d ' «a f f ec t a t ion i r r é g u l i è r e » de b iens de C h y p r i o t e s 

g recs à a u t r u i se soit p r o d u i t . La C o m m i s s i o n a d m e t d o n c q u e 

c o n f o r m é m e n t a u x d ispos i t ions app l i cab les en « R T C N » , les b iens d e s 

C h y p r i o t e s g recs r é s i d e n t s ne sont pas t e n u s p o u r des « b iens a b a n d o n n é s ». 

469 . En r e v a n c h e , les é l é m e n t s du doss ie r m o n t r e n t c l a i r e m e n t q u ' a u 

cour s de la pé r iode c o n s i d é r é e on a c o n t i n u é à a p p l i q u e r la not ion d e « b iens 

a b a n d o n n é s » a u x b iens d e s C h y p r i o t e s g recs q u i d é c è d e n t ou qu i q u i t t e n t 

d é f i n i t i v e m e n t le t e r r i t o i r e de la « R T C N » . La C o m m i s s i o n cons idè re en 

p a r t i c u l i e r c o m m e é tabl i q u e les C h y p r i o t e s g recs q u i t t a n t le N o r d ne 

sont p lus cons idé r é s c o m m e les p r o p r i é t a i r e s l égaux des b iens qu ' i l s y 

l a i s sen t . A ce p r o p o s , m ê m e le g o u v e r n e m e n t d é f e n d e u r ne p r é t e n d p a s 

q u e d e s voies de r ecour s ex i s t en t d o n t les i n t é r e s s é s p o u r r a i e n t se 

p réva lo i r p o u r r e v e n d i q u e r l eu r s d ro i t s p a t r i m o n i a u x . D ' a p r è s les lois de 

la « R T C N » , l eu r s i t u a t i o n s e m b l e d o n c a n a l o g u e à celle des p e r s o n n e s 

qu i fu ren t d é p l a c é e s d u r a n t ou p e u a p r è s les é v é n e m e n t s d e 1974 q u e la 

C o m m i s s i o n a dé jà e x a m i n é e a u c h a p i t r e 2 c i -dessus . Il y a d o n c u n e 

vio la t ion c o n t i n u e d e l ' a r t ic le 1 d u Pro toco le n" 1 à cet é g a r d . 

470 . La C o m m i s s i o n n o t e l ' a r g u m e n t d u g o u v e r n e m e n t d é f e n d e u r 

d ' a p r è s l eque l il en va d i f f é r e m m e n t d a n s le cas d e s C h y p r i o t e s g recs 

r é s i d e n t s qu i v i e n n e n t à d é c é d e r . Les h é r i t i e r s de ceux-ci a u r a i e n t à l eu r 

d i spos i t ion u n e p r o c é d u r e j u d i c i a i r e qu i l eu r p e r m e t t r a i t de r e v e n d i q u e r 

l eu r s d ro i t s à h é r i t a g e . A p r è s avoir pr is c o n n a i s s a n c e des r a p p o r t s 

p e r t i n e n t s d e s N a t i o n s un i e s , la C o m m i s s i o n re lève q u ' u n e p r o c é d u r e de 

ce g e n r e p o u r r a i t en fait s'offrir si les h é r i t i e r s r é s i d e n t e u x - m ê m e s d a n s 

la p a r t i e n o r d d e C h y p r e . P a r c o n t r e , s'ils r é s i d e n t d a n s le Sud , la 

C o m m i s s i o n d o u t e s é r i e u s e m e n t qu ' i l l e u r soit t a n t soit p e u loisible 

d ' e n g a g e r u n e p r o c é d u r e d e v a n t les j u r i d i c t i o n s de la « R T C N » . M ê m e si 
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l 'accès fo rmel a u x t r i b u n a u x n ' é t a i t pas d é n i é a u x i n t é r e s s é s , les 

t r i b u n a u x n ' e n d e v r a i e n t p a s m o i n s a p p l i q u e r la l ég i s la t ion d e la 

« R T C N » su r les b iens « a b a n d o n n é s » q u e les a u t o r i t é s a d m i n i s t r a t i v e s 

de la « R T C N » du m o i n s s e m b l e n t c o n s i d é r e r c o m m e p e r t i n e n t e . C e r t e s , 

l ' e x a c t i t u d e d e c e t t e pos i t ion j u r i d i q u e n ' a p a s é t é vér i f iée d e v a n t les c o u r s 

et t r i b u n a u x de la « R T C N » , m a i s le g o u v e r n e m e n t d é f e n d e u r s o u t i e n t 

l u i - m ê m e q u e c e t t e lég is la t ion s ' a p p l i q u e . La C o m m i s s i o n e s t i m e dès lors 

q u e les voies d e r e c o u r s q u e le g o u v e r n e m e n t d é f e n d e u r invoque n ' o n t p a s 

fait la p r e u v e d e l e u r effect ivi té . Elle e s t i m e en o u t r e q u e les r e s t r i c t i ons 

qu i on t c o n t i n u é de facto à f r a p p e r d ' u n bo u t à l ' a u t r e de la p é r i o d e 

c o n s i d é r é e les d r o i t s d ' h é r i t e r d a n s le n o r d d e C h y p r e des b i ens d e 

C h y p r i o t e s g recs d é c é d é s son t i n c o m p a t i b l e s avec la l e t t r e et l ' espr i t de 

l ' a r t ic le 1 du Pro toco le n" 1 en ce qu ' e l l e s n ' o b s e r v e n t pas le p r inc ipe 

m ê m e du d ro i t au r e spec t d e s b i e n s . 

471. La C o m m i s s i o n doi t e x a m i n e r enfin le gr ief du g o u v e r n e m e n t 

r e q u é r a n t d ' a p r è s leque l les b iens des C h y p r i o t e s g recs r é s i d a n t d a n s le 

no rd de C h y p r e ne sont pas p r o t é g é s d e m a n i è r e effective c o n t r e les 

i n t ru s ions et les d o m m a g e s causés pa r des t i e r s . Les é l é m e n t s de p r e u v e 

r évè len t q u e du moins p a r le passé de te l les i n t ru s ions et de tels 

d o m m a g e s se sont p r o d u i t s à u n e assez la rge échel le . Il s 'agit toutefois là 

d ' ac t e s de pa r t i cu l i e r s qu i n ' e n g a g e n t donc pas en t a n t q u e te l le la 

r e sponsab i l i t é de l 'Eta t d é f e n d e u r . C e d e r n i e r ne p o u r r a i t ê t r e t e n u p o u r 

r e sponsab l e su r le t e r r a i n de la C o n v e n t i o n q u e si les a u t o r i t é s é t a i e n t 

i m p l i q u é e s e l l e s -mêmes d a n s ces ac tes ou n ' a s s u r a i e n t pas le respec t des 

b iens p a r le j e u d ' u n e p r a t i q u e a d m i n i s t r a t i v e cons i s t an t à b loque r les 

voies d e r ecour s effectives c o n t r e de tels ac t e s . R ien n ' i n d i q u e q u ' a u cours 

d e la pé r iode cons idé rée des in t rus ions d a n s les biens des C h y p r i o t e s g recs 

d a n s le nord de C h y p r e a i en t eu lieu ou q u e des d o m m a g e s leur a i en t é t é 

causés avec la pa r t i c i pa t i on ou l ' e n c o u r a g e m e n t des a u t o r i t é s de la 

« R T C N » . Il a é t é d é m o n t r é au c o n t r a i r e q u e des ac t ions civiles ou des 

p l a i n t e s au p é n a l po r t ée s d e v a n t les j u r i d i c t i o n s de la « R T C N » à p ropos 

d e pare i l s i nc iden t s ont a b o u t i d a n s u n ce r t a in n o m b r e de cas et 

n o t a m m e n t q u e les p o u r s u i t e s p é n a l e s se sont mul t ip l i ées r é c e m m e n t 

b ien q u e les C h y p r i o t e s grecs r é s i d a n t d a n s le n o r d de C h y p r e se 

m o n t r e n t de m a n i è r e g é n é r a l e r é t i c en t s à s ' ad re s se r aux a u t o r i t é s de la 

« R T C N » . D a n s ces condi t ions , la C o m m i s s i o n n ' e s t i m e pas é tab l i qu ' i l y 

ai t e n « R T C N » u n e p r a t i q u e a d m i n i s t r a t i v e cons i s t an t à ne p a s a s s u r e r 

de r ecour s effectifs aux C h y p r i o t e s grecs du nord de C h y p r e c o n t r e des 

i ngé rences d e pa r t i cu l i e r s d a n s leurs d ro i t s de p r o p r i é t é . 

Conclusions 

472 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u ' a u c o u r s d e la p é r i o d e 

c o n s i d é r é e il y a eu u n e v io la t ion c o n t i n u e de l ' a r t ic le 1 du Pro toco le n" 1 
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d a n s le chef d e s C h y p r i o t e s g recs r é s i d a n t d a n s le n o r d d e C h y p r e en ce 

q u e leur dro i t au r e spec t de l e u r s b iens n ' a pas é t é g a r a n t i d a n s le cas où 

ils q u i t t e n t d é f i n i t i v e m e n t ce t e r r i t o i r e e t e n ce q u e , s'ils v i e n n e n t à 

d é c é d e r , les d r o i t s s u c c e s s o r a u x des p e r s o n n e s r é s i d a n t d a n s le Sud ne 

sont pas r e c o n n u s . 

4 7 3 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

c o n s i d é r é e il n 'y a pas eu v io la t ion de l 'a r t ic le 1 d u Pro toco le n° 1 en ce 

q u e les b i ens des C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e ne 

s e r a i e n t pas p r o t é g é s c o n t r e les i n g é r e n c e s de p a r t i c u l i e r s . 

h) Article 2 du Protocole n" 1 

474. Le g o u v e r n e m e n t r e q u é r a n t a l l ègue la v io la t ion d e l 'a r t ic le 2 du 

P ro toco l e n" 1, l ' e n s e i g n e m e n t s e c o n d a i r e é t a n t re fusé a u x e n f a n t s d e s 

C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e et le d ro i t des p a r e n t s 

à a s s u r e r l ' éduca t ion de l eu r s e n f a n t s c o n f o r m é m e n t à l eu r s convic t ions 

re l ig ieuses et ph i l o soph iques n ' é t a n t pas r e s p e c t é . Le g o u v e r n e m e n t 

d é f e n d e u r d é m e n t ces a l l é g a t i o n s ; il s o u t i e n t q u e les m o y e n s 

p é d a g o g i q u e s a u x n iveaux p r i m a i r e et s e c o n d a i r e sont access ibles a u x 

C h y p r i o t e s g recs d a n s les écoles chypr io t e s t u r q u e s , q u ' u n e n s e i g n e m e n t 

p r i m a i r e en g r e c est en r é a l i t é a s s u r é e t q u e l 'on ne s a u r a i t e s c o m p t e r 

q u ' u n e n s e i g n e m e n t s econda i r e spécial soit d i s p e n s é en g rec , f au te d ' u n 

n o m b r e d 'é lèves suff isant . E n r e v a n c h e , les élèves d o n t il s 'agit p e u v e n t 

f r é q u e n t e r les écoles de la p a r t i e sud de C h y p r e . 

475 . Aux t e r m e s de l ' a r t ic le 2 du P ro toco le n" 1 : 

«Nul ne peut se voir refuser le droit à l 'instruction. L 'E ta l , dans l'exercice des 

fondions qu'il assumera clans le domaine de l'éducation et de l 'enseignement, 

respectera le droit des parents d 'assurer cet te éducation et cet enseignement 

conformément à leurs convictions religieuses et philosophiques.» 

476. La C o m m i s s i o n r a p p e l l e la j u r i s p r u d e n c e : c e t t e d i spos i t ion 

n 'obl ige pas un E t a t à c r é e r u n s y s t è m e d ' e n s e i g n e m e n t d o n n é , m a i s 

u n i q u e m e n t à g a r a n t i r a u x p e r s o n n e s p lacées sous la j u r i d i c t i o n d e s 

P a r t i e s c o n t r a c t a n t e s le d ro i t de se serv i r , en p r inc ipe , d e s m o y e n s 

d ' i n s t r u c t i o n e x i s t a n t à un m o m e n t d o n n é . Q u a n t à l ' é t e n d u e de ces 

m o y e n s e t à la m a n i è r e de les o r g a n i s e r ou de les s u b v e n t i o n n e r , la 

C o n v e n t i o n n ' i m p o s e pas d 'ob l iga t ion d é t e r m i n é e . En p a r t i c u l i e r , la 

p r e m i è r e p h r a s e de l ' a r t ic le 2 ne spécifie pas la l a n g u e d a n s l aque l l e 

l ' e n s e i g n e m e n t doi t ê t r e d i s p e n s é p o u r q u e le dro i t à l ' i n s t ruc t ion soit 

r e s p e c t é . Tou te fo i s , le d ro i t à l ' i n s t ruc t ion se ra i t v ide de sens s'il 

n ' i m p l i q u a i t p a s , p o u r ses t i t u l a i r e s , le dro i t de recevoi r u n e n s e i g n e m e n t 

d a n s la l a n g u e n a t i o n a l e ou d a n s u n e des l a n g u e s n a t i o n a l e s , selon le cas . 

C e d r o i t a p p e l l e d e p a r sa n a t u r e m ê m e u n e r é g l e m e n t a t i o n p a r l 'E ta t , 

r é g l e m e n t a t i o n qu i peu t v a r i e r d a n s le t e m p s et d a n s l ' e space en fonct ion 

des beso ins et des r e s s o u r c e s d e la c o m m u n a u t é et des ind iv idus . Il va d e 
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soi q u ' u n e te l le r é g l e m e n t a t i o n ne doit j a m a i s e n t r a î n e r d ' a t t e i n t e à la 

s u b s t a n c e d e ce d ro i t , ni se h e u r t e r à d ' a u t r e s d r o i t s c o n s a c r é s p a r la 

C o n v e n t i o n (Affaire relative à certains aspects du régime linguistique de 

l'enseignement en Belgique ( fond) , a r r ê t du 23 juil let 1968, sér ie A n° 6, 

pp . 31-32, § § 3 - 5 ) . ' 

477 . En l ' o ccu r r ence , la C o m m i s s i o n c o n s t a t e q u e les a u t o r i t é s 

chyp r io t e s g r e c q u e s p e r m e t t e n t q u e cet e n s e i g n e m e n t soit d i s p e n s é en 

l a n g u e g r e c q u e a u x e n f a n t s des C h y p r i o t e s g recs d u nord de C h y p r e a u 

n iveau d u p r i m a i r e . Les p r o b l è m e s q u ' a v a i t posés à ce t é g a r d la v a c a n c e 

d e pos te s d ' e n s e i g n a n t s on t é t é réso lus d a n s l ' in te rva l le . Les a u t r e s 

p r o b l è m e s q u ' a posés la f o u r n i t u r e de m a n u e l s scola i res on t é t é 

e x a m i n é s plus h a u t sur le t e r r a i n de l ' a r t ic le 10 de la C o n v e n t i o n . Se lon 

la C o m m i s s i o n , ils n ' i n t e r f è r e n t pas avec la s u b s t a n c e du dro i t à 

l ' i n s t ruc t ion e t ne sou lèven t d o n c a u c u n e q u e s t i o n d i s t i n c t e s u r le t e r r a i n 

de l 'a r t ic le 2 du Pro toco le n" 1. La C o m m i s s i o n e s t i m e d o n c q u ' a u n iveau 

d e l ' e n s e i g n e m e n t p r i m a i r e il n 'y a pas eu a t t e i n t e au d ro i t à l ' i n s t ruc t ion 

des C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e . 

178. Q u a n t à l ' e n s e i g n e m e n t s e c o n d a i r e , il n ' e s t pas d i spensé d a n s le 

n o r d d e C h y p r e e n l a n g u e g r e c q u e b i e n q u e les a u t o r i t é s c h y p r i o t e s 

t u r q u e s s a c h e n t p a r f a i t e m e n t q u ' e n p r a t i q u e tous les C h y p r i o t e s g recs 

c o n c e r n é s p r é f è r e n t recevoi r u n e n s e i g n e m e n t d a n s leur p r o p r e l a n g u e . 

C e r t e s , il est p e u t - ê t r e exac t , c o m m e le g o u v e r n e m e n t d é f e n d e u r 

l ' a f f i rme, q u e les é t a b l i s s e m e n t s s e c o n d a i r e s qu i fonc t ionnen t d a n s le 

no rd de C h y p r e en l a n g u e t u r q u e ou ang la i se sont access ib les a u x 

C h y p r i o t e s g recs r é s i d a n t d a n s c e t t e r ég ion . C e p e n d a n t , l ' e n s e i g n e m e n t 

qu i y est d i s p e n s é ne r é p o n d p a s aux beso ins d e s p e r s o n n e s c o n c e r n é e s , 

qu i s o u h a i t e n t l é g i t i m e m e n t p r é s e r v e r l ' i den t i t é e t h n i q u e et c u l t u r e l l e 

qu i l eur est p r o p r e . Si l ' a r t ic le 2 du Pro toco le n" 1 g a r a n t i t l 'accès 

u n i q u e m e n t a u x m o y e n s d ' e n s e i g n e m e n t e x i s t a n t s , il y a l ieu d e n o t e r e n 

l ' e spèce q u e ces m o y e n s éduca t i f s ex i s t a i en t e n r éa l i t é d a n s le passé m a i s 

q u e les a u t o r i t é s chypr io t e s t u r q u e s les on t s u p p r i m é s . D ' a i l l e u r s , la 

C o m m i s s i o n croit c o m p r e n d r e q u e , c o m m e p o u r le p r i m a i r e , le 

g o u v e r n e m e n t r e q u é r a n t se ra i t d i sposé à ouvr i r auss i des é t a b l i s s e m e n t s 

s e c o n d a i r e s p o u r les C h y p r i o t e s grecs r é s i d a n t d a n s le no rd de C h y p r e e n 

dép i t du n o m b r e l imi té d ' é lèves et q u e les a u t o r i t é s chypr io t e s t u r q u e s 

l ' en e m p ê c h e n t m a l g r é u n e d i spos i t ion en ce sens d e l 'Accord 

i n t e r c o m m u n a u t a i r e conclu à V i e n n e en 1975. Selon la C o m m i s s i o n , le 

fait q u e les a u t o r i t é s a u t o r i s e n t les é lèves c o n c e r n é s à f r é q u e n t e r d e s 

é t a b l i s s e m e n t s s e c o n d a i r e s d a n s le sud d e C h y p r e ne s a u r a i t pas non p lus 

c o m p e n s e r l ' absence to t a l e d ' é t a b l i s s e m e n t s s e c o n d a i r e s a p p r o p r i é s p o u r 

les C h y p r i o t e s g recs r é s idan t d a n s le nord de C h y p r e . De fait, c e t t e 

a u t o r i s a t i o n n ' es t pas sans cond i t i on en ce q u e , j u s q u ' i l y a peu de t e m p s , 

t ous les é lèves n ' é t a i e n t pas a u t o r i s é s à r e n t r e r chez eux u n e fois leurs 

é t u d e s t e r m i n é e s e t q u ' a u j o u r d ' h u i e n c o r e les é lèves d e sexe m a s c u l i n de 
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p lus d e seize a n s ne sont pas a u t o r i s é s à le fa i re . D a n s ces cond i t ions , la 

p r a t i q u e des a u t o r i t é s chypr io t e s t u r q u e s e m p o r t e dén i de la s u b s t a n c e du 

d ro i t à l ' i n s t ruc t ion . 

Conclusion 

479. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

c o n s i d é r é e il y a eu v io la t ion d e l 'a r t ic le 2 d u Pro toco le n" 1 enve r s les 

C h y p r i o t e s g recs r é s i d a n t d a n s le nord de C h y p r e fau te d ' é t a b l i s s e m e n t s 

d ' e n s e i g n e m e n t s econda i r e a p p r o p r i é s . 

2. Examen d'ensemble des conditions de vie des Chypriotes grecs dans le nord 

de Chypre 

a) Article 8 de la Convent ion 

480. Le g o u v e r n e m e n t r e q u é r a n t a l l ègue la v io la t ion c o n t i n u e de 

l ' a r t ic le 8 d e la C o n v e n t i o n à ra i son d ' u n e i n g é r e n c e d a n s le dro i t d e s 

C h y p r i o t e s g recs r é s i d a n t d a n s le nord de C h y p r e au r e spec t de l eu r vie 

pr ivée et fami l ia le , de l eu r domic i le et de l e u r c o r r e s p o n d a n c e . T o u t e n 

a d m e t t a n t q u e les i n t é r e s s é s vivent d a n s des cond i t i ons difficiles, le 

g o u v e r n e m e n t d é f e n d e u r d é m e n t qu ' i l y ai t i n g é r e n c e d a n s l eu r s d r o i t s 

au r e g a r d d e c e t t e d i spos i t ion . 

4 8 1 . C o m m e elle l'a dit p lus h a u t , la C o m m i s s i o n e s t i m e a p p r o p r i é , vu 

les c i r c o n s t a n c e s p a r t i c u l i è r e s de l ' e spèce , d ' e n v i s a g e r g l o b a l e m e n t les 

cond i t ions de vie des C h y p r i o t e s g recs d a n s le n o r d de C h y p r e à la 

l u m i è r e de l ' a r t ic le 8 de la C o n v e n t i o n . Sans p e r d r e de vue les d ivers 

a spec t s de c e t t e d i spos i t ion , elle e s t i m e jus t i f i ée une a p p r o c h e 

d ' e n s e m b l e en p a r t i c u l i e r pa r ce q u e le g o u v e r n e m e n t r e q u é r a n t a f f i rme 

q u e la m u l t i t u d e de r e s t r i c t i o n s imposées à ces p e r s o n n e s p a r t i c i p e n t 

d ' u n e po l i t ique d é l i b é r é e cons i s t an t à i n s t a u r e r des cond i t i ons de vie 

i n s u p p o r t a b l e s p o u r elles afin d e les a m e n e r p o u r finir à q u i t t e r le n o r d 

d e C h y p r e . C e r t e s , le g o u v e r n e m e n t r e q u é r a n t i nvoque e s s e n t i e l l e m e n t 

l ' a r t ic le 3 de la C o n v e n t i o n à ce p ropos , m a i s la C o m m i s s i o n c o n s i d è r e 

q u e ces gr iefs , d e p a r l e u r n a t u r e , sou lèven t auss i des q u e s t i o n s s u r le 

t e r r a i n de l ' a r t ic le 8. 

482 . C e t t e d i spos i t ion est a insi l i be l l ée : 

« 1. Toute personne a droit au respect de sa vie privée cl familiale, de son domicile et 

de sa correspondance. 

2. Il ne peut y avoir ingérence d'une autori té publique dans l'exercice de ce droit que 

pour au tan t que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 

dans une société démocrat ique, est nécessaire à la sécurité nationale, à la sûreté 

publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 

des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 

des droits et libertés d 'autrui .» 
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483 . La C o m m i s s i o n r a p p e l l e d ' a b o r d les c o n s t a t s de ses r a p p o r t s de 

1976 et 1983 d ' a p r è s lesque ls la s é p a r a t i o n des fami l les q u ' e n t r a î n e le 

refus d ' a u t o r i s e r le r e t o u r des C h y p r i o t e s g recs d é p l a c é s d a n s l eu r 

famil le enc lavée d a n s le no rd de C h y p r e c o n s t i t u e u n e v io la t ion a g g r a v é e 

d e l 'a r t ic le 8 ( p a r a g r a p h e 430 c i -dessus ) . La C o m m i s s i o n no t e q u e les 

C h y p r i o t e s g recs qu i ont d é f i n i t i v e m e n t q u i t t é le no rd de C h y p r e , d o n t 

les é m i g r a n t s r é c e n t s , ne son t tou jours pas a u t o r i s é s à y r e t o u r n e r m ê m e 

s'ils y on t u n e fami l le . Si les vis i tes des famil les des C h y p r i o t e s g recs 

r é s i d a n t d a n s le sud de C h y p r e à l eu r s p a r e n t s d a n s le N o r d c o m m e 

cel les d e s C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e à l eu r s 

p a r e n t s du Sud sont faci l i tées p a r p l u s i e u r s m e s u r e s pr ises p o u r la 

p l u p a r t au cour s d e la p é r i o d e à c o n s i d é r e r aux fins d e la p r é s e n t e 

r e q u ê t e , c e r t a i n e s r e s t r i c t i o n s a d m i n i s t r a t i v e s te l les q u e la l i m i t a t i o n 

a u x p a r e n t s a u p r e m i e r d e g r é , les cond i t ions de visa et de t axes d ' e n t r é e 

e t de sor t ie l e u r son t tou jours a p p l i q u é e s . Il y a p e u de t e m p s e n c o r e , de 

sévè res l im i t a t i ons f r a p p a i e n t auss i le n o m b r e et la d u r é e des v is i tes . C e s 

r e s t r i c t i o n s é t a i e n t auss i a p p l i q u é e s a u x élèves chypr io t e s g recs a y a n t 

d é p a s s é un c e r t a i n â g e qui f r é q u e n t a i e n t des é t a b l i s s e m e n t s s e c o n d a i r e s 

d a n s le sud d e C h y p r e et q u i , à l ' i n s ta r de t o u t a u t r e é m i g r a n t , n ' é t a i e n t 

p a s a u t o r i s é s à r e n t r e r dé f i n i t i vemen t d a n s leur famil le d a n s le no rd de 

C h y p r e u n e fois la l imi te d ' â g e a t t e i n t e . C e t t e p r a t i q u e s ' app l ique 

tou jou r s a u x é lèves ayan t t e r m i n é l eu r s é t u d e s avan t l ' e n t r é e en v i g u e u r 

d u n o u v e a u r è g l e m e n t de février 1998 et a u x C h y p r i o t e s g recs de sexe 

m a s c u l i n âgés de p lus de seize a n s . 

484. La C o m m i s s i o n e s t i m e é t ab l i q u e ces m e s u r e s son t à l 'o r ig ine d e 

n o u v e a u x cas d ' é c l a t e m e n t famil ia l au cour s de la pé r i ode c o n s i d é r é e e t 

q u e la poss ib i l i té p o u r les C h y p r i o t e s grecs h a b i t a n t le n o r d de C h y p r e de 

m e n e r u n e vie famil ia le n o r m a l e a c o n t i n u é à s 'en t r o u v e r affectée 

d ' a u t r e s m a n i è r e s a u cours de c e t t e p é r i o d e . P o u r la C o m m i s s i o n , les 

p e r s o n n e s c o n c e r n é e s ne d i s p o s e n t d ' a u c u n m o y e n p o u r c o n t e s t e r les 

m e s u r e s l i t ig ieuses . Elle e s t i m e q u e , p r i ses d a n s leur e n s e m b l e , celles-ci 

c o n s t i t u e n t u n e g r a v e i n g é r e n c e d a n s le d ro i t des i n t é r e s s é s au r e spec t 

de l eu r vie fami l ia le , i n g é r e n c e qu i ne s a u r a i t se j u s t i f i e r au r e g a r d de 

l ' a r t ic le 8 § 2 d e la C o n v e n t i o n , f au te d ' u n e b a s e j u r i d i q u e c la i re a ins i 

q u e d ' u n bu t l ég i t ime et en ra ison du c a r a c t è r e m a n i f e s t e m e n t 

d i s p r o p o r t i o n n é des m e s u r e s d é n o n c é e s . 

485 . La C o m m i s s i o n e s t i m e en o u t r e é t ab l i q u e d a n s l eu r i n t é g r a l i t é 

les m e s u r e s q u i on t c o n t i n u é à s ' a p p l i q u e r à la p o p u l a t i o n enc lavée a u 

cour s de la pé r i ode c o n s i d é r é e son t a l lées b ien au -de l à d ' u n e r e s t r i c t i o n à 

sa l ibe r té de c i r cu l a t i on a u sens d e l ' a r t ic le 2 d u Pro toco le n° 4, q u e la 

T u r q u i e n ' a p a s ra t i f ié . En pa r t i cu l i e r , les r e s t r i c t i o n s à la l ibe r té d e 

c i r cu l a t i on s ' a c c o m p a g n a i e n t il y a peu de t e m p s encore de m e s u r e s d e 

c o n t r ô l e pol icier s t r ic t qui s ' a p p l i q u a i e n t m ê m e a u x vis i tes aux vi l lages 

ou a u x villes vois ins , ob l iga t ion é t a n t a p p a r e m m e n t faite a u x i n t é r e s s é s 
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d ' i n d i q u e r le bu t de l eu r s vis i tes : se r e n d r e chez des a m i s , d a n s des 

m a g a s i n s ou chez le m é d e c i n , p a r t i c i p e r à des m a n i f e s t a t i o n s r e l ig i euses , 

e t c . Les i n t é r e s s é s d e v a i e n t s igna le r r é g u l i è r e m e n t leurs d é p l a c e m e n t s à 

la police lo rsqu ' i l s en e f fec tua ien t à l ' i n t é r i e u r du t e r r i t o i r e de la p a r t i e 

no rd ou d a n s la p a r t i e sud de C h y p r e , et les v i s i t eu r s qu ' i l s r e c e v a i e n t 

non s e u l e m e n t d e v a i e n t faire de m ê m e , m a i s é t a i e n t de p lus 

a c c o m p a g n é s p h y s i q u e m e n t p a r des pol ic iers qu i , d u m o i n s d a n s c e r t a i n s 

cas , r e s t a i e n t avec eux à l ' i n t é r i e u r d u domic i le des C h y p r i o t e s g recs 

enc lavés . Le p e r s o n n e l de l ' U N F I C Y P qui a r e n d u vis i te a u x C h y p r i o t e s 

g recs d a n s la r ég ion du K a r p a s à des fins h u m a n i t a i r e s é t a i t lui auss i , il y 

a peu de t e m p s e n c o r e , a c c o m p a g n é p a r la police chyp r io t e t u r q u e qu i 

p é n é t r a i t d a n s les m a i s o n s , ce qu i e m p ê c h a i t t o u t e conve r sa t i on en 

pa r t i cu l i e r . 

486 . La C o m m i s s i o n c o n s i d è r e qu ' i l n ' ex i s t e pas non plus à cet é g a r d 

de voies de r e c o u r s d a n s le nord de C h y p r e et q u e la p r a t i q u e 

a d m i n i s t r a t i v e d o n t il s 'agi t s ' ana lyse en u n e i n g é r e n c e m a n i f e s t e d a n s le 

d ro i t des C h y p r i o t e s grecs enc lavés a u r e spec t de l e u r vie pr ivée et de l e u r 

domic i l e , i n g é r e n c e qu i ne s a u r a i t se jus t i f ier su r le t e r r a i n de l ' a r t ic le 8 

§ 2. N o t a m m e n t , les m e s u r e s d é n o n c é e s ne t r o u v a n t a u c u n e base légale ou 

r é g l e m e n t a i r e access ible aux i n t é r e s s e s , ces d e r n i e r s se sont t rouvés d a n s 

u n e s i t u a t i o n de t o t a l e i n s é c u r i t é j u r i d i q u e qui a pe r s i s t é m ê m e a p r è s la 

levée des m e s u r e s pu i squ ' i l s n ' e n on t pas é té ave r t i s . D ' a i l l e u r s , la 

C o m m i s s i o n ne voit pas q u e ces m e s u r e s , don t l ' é t e n d u e é ta i t excessive 

que l q u e soit le po in t de vue d u q u e l on se p lace , a i e n t pu servi r q u e l q u e 

bu t l ég i t ime q u e ce soit r e c o n n u pa r la C o n v e n t i o n . 

487. C o m p t e t e n u de ce cons t a t , la C o m m i s s i o n ne j u g e p a s devoi r 

e x a m i n e r les a u t r e s gr iefs d u g o u v e r n e m e n t r e q u é r a n t d ' a p r è s l e sque l s 

il y a eu auss i i n g é r e n c e d a n s le dro i t des C h y p r i o t e s g recs enc lavés au 

r e spec t de l e u r domic i le du fait q u e l ' e n v i r o n n e m e n t d é m o g r a p h i q u e e t 

c u l t u r e l d e l eu r s h a b i t a t i o n s a é té modif ié et du fait q u ' o n ne les a pas 

p r o t é g é s c o n t r e les ac t e s de p e r s o n n e s p r ivées , en p a r t i c u l i e r des colons 

t u r c s , qui on t t r o u b l é la jou i ssance de l e u r domic i l e . Il s e m b l e q u e les 

p e r s o n n e s c o n c e r n é e s d i s p o s e n t sur ce d e r n i e r po in t du mo ins de r e c o u r s 

d e v a n t les j u r i d i c t i o n s chypr io t e s t u r q u e s . 

488 . La C o m m i s s i o n a auss i r e c h e r c h é si, p e n d a n t la p é r i o d e à 

l ' e x a m e n , il y ava i t eu des a t t e i n t e s injust if iées a u d ro i t des C h y p r i o t e s 

g recs enc lavés au r e spec t de l eu r c o r r e s p o n d a n c e . Elle n o t e q u e , m ê m e à 

ce j o u r , il n ' ex i s t e a u c u n e l iaison pos t a l e ou t é l é p h o n i q u e d i r e c t e e n t r e les 

d e u x p a r t i e s de C h y p r e , m a i s q u e , d e p u i s l ' i n s t a l l a t ion r é c e n t e de l ignes 

t é l é p h o n i q u e s au domic i le des C h y p r i o t e s g recs d a n s le nord d e C h y p r e , 

les i n t é r e s s é s p e u v e n t e f fec tuer des appe l s en p a s s a n t p a r le s t a n d a r d des 

N a t i o n s un ies au L e d r a P a l a c e . Ne se t r o u v e n t é t ab l i e s ni l ' a l l éga t ion 

d ' a p r è s l aque l l e les appe l s d e ce g e n r e son t é c o u t é s ni celle d ' a p r è s 

l aque l le c 'es t la police et non le service pos t a l chyp r io t e t u r c qu i dé l ivre 
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le c o u r r i e r d e s t i n é a u x C h y p r i o t e s g recs du Nord et d ' a p r è s l aque l l e la 

police ouvre le c o u r r i e r . L 'on d i spose de q u e l q u e s indices q u e des fouilles 

on t é té p r a t i q u é e s s u r des p e r s o n n e s se r e n d a n t d ' u n e p a r t i e de C h y p r e à 

l ' a u t r e afin de découvr i r si el les t r a n s p o r t a i e n t des l e t t r e s , m a i s ces indices 

n e suffisent p a s à é t ab l i r l ' ex i s t ence d ' u n e p r a t i q u e s y s t é m a t i q u e à ce t 

effet. La C o m m i s s i o n e s t i m e q u e l ' absence d e l ia isons d i r e c t e s e n t r e les 

d e u x p a r t i e s de C h y p r e , qu i n ' i n c o m b e a p p a r e m m e n t pas e x c l u s i v e m e n t 

à l 'E ta t d é f e n d e u r , ne s a u r a i t s ' ana lyse r en u n e i n g é r e n c e , d e la p a r t de cet 

E t a t , d a n s le d ro i t au r e spec t de la c o r r e s p o n d a n c e au sens de l ' a r t ic le 8. 

Q u a n t a u x a u t r e s a spec t s de ce d ro i t env i sagés c i -dessus , la C o m m i s s i o n 

c o n s i d è r e q u e les é l é m e n t s don t elle d i spose ne l ' a u t o r i s e n t pas à c o n c l u r e 

q u ' a u cours d e la pé r i ode à l ' e x a m e n il y a eu u n e p r a t i q u e a d m i n i s t r a t i v e 

c o n s i s t a n t à faire fi d u d ro i t des C h y p r i o t e s g recs r é s i d a n t d a n s le nord de 

C h y p r e au r e spec t de l eu r c o r r e s p o n d a n c e . 

489. La C o m m i s s i o n observe enfin q u e , p r i se d a n s son e n s e m b l e , la vie 

q u o t i d i e n n e d e s C h y p r i o t e s g recs du nord de C h y p r e se c a r a c t é r i s e p a r 

u n e m u l t i t u d e de c i r c o n s t a n c e s adve r se s . L ' absence de moyens de 

c o m m u n i c a t i o n n o r m a u x , l ' imposs ib i l i té p r a t i q u e de se p r o c u r e r la 

p r e s s e chypr io t e g r e c q u e , le n o m b r e insuff isant de p r ê t r e s , le choix 

difficile a u q u e l p a r e n t s et é lèves se t r o u v e n t con f ron té s en ce qu i 

c o n c e r n e l ' e n s e i g n e m e n t s e c o n d a i r e , les r e s t r i c t i o n s et les fo rma l i t é s 

i m p o s é e s à la l i be r t é de c i r cu l a t i on , l ' imposs ib i l i t é d e s a u v e g a r d e r d e s 

d ro i t s p a t r i m o n i a u x en cas de d é p a r t ou de décès et les d iverses a u t r e s 

r e s t r i c t i o n s e n g e n d r e n t chez les p e r s o n n e s c o n c e r n é e s le s e n t i m e n t 

d ' ê t r e c o n t r a i n t e s de vivre d a n s un e n v i r o n n e m e n t host i le où el les n e 

p e u v e n t g u è r e m e n e r u n e vie pr ivée et famil ia le n o r m a l e . C e s 

c i r c o n s t a n c e s c o n t r a i r e s é t a n t d a n s u n e l a rge m e s u r e la c o n s é q u e n c e 

d i r e c t e de la po l i t i que officielle m e n é e p a r l 'E ta t d é f e n d e u r et son 

a d m i n i s t r a t i o n locale s u b o r d o n n é e , elles c o n s t i t u e n t des f a c t e u r s 

a g g r a v a n t l ' a t t e i n t e c o n s t a t é e p lus h a u t aux d r o i t s d e s C h y p r i o t e s g recs 

enc lavés au r e g a r d de l 'a r t ic le 8 de la C o n v e n t i o n . 

Conclusions 

490. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la p é r i o d e 

c o n s i d é r é e il y a eu v io la t ion du d ro i t des C h y p r i o t e s g recs r é s i d a n t d a n s 

le no rd de C h y p r e au r e spec t de l e u r vie p r ivée e t fami l ia le et au r e spec t de 

l eu r domic i l e , g a r a n t i p a r l ' a r t ic le 8 de la C o n v e n t i o n . 

4 9 1 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la p é r i o d e 

c o n s i d é r é e il n 'y a p a s eu v io la t ion du dro i t des C h y p r i o t e s g recs r é s i d a n t 

d a n s le no rd d e C h y p r e au r e s p e c t de l e u r c o r r e s p o n d a n c e , g a r a n t i p a r 

l ' a r t ic le 8 de la C o n v e n t i o n . 
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b) Article 3 de la Convent ion 1 

492. Le g o u v e r n e m e n t r e q u é r a n t se p la in t , sur le t e r r a i n de l 'ar t icle 3 de 

la C o n v e n t i o n , de ce q u e les d iverses m e s u r e s app l i quées a u x C h y p r i o t e s 

grecs r é s i d a n t d a n s la région du K a r p a s , d a n s le nord de C h y p r e , r évè len t 

u n m o d e s y s t é m a t i q u e d ' ac t e s d i s c r im ina to i r e s d i r igés c o n t r e eux v i san t à 

les inc i te r à q u i t t e r le sec teu r , et q u e ces m e s u r e s , pr i ses d a n s leur e n s e m b l e , 

s ' ana lysen t en u n e « é p u r a t i o n e t h n i q u e » et donc en un t r a i t e m e n t 

i n h u m a i n et d é g r a d a n t . Il invoque à cet é g a r d le r a p p o r t de la C o m m i s s i o n 

d a n s l 'affaire des Asiatiques dAfrique orientale p r éc i t é e , p . 62, §§ 207-209). 

4 9 3 . Le g o u v e r n e m e n t d é f e n d e u r s o u t i e n t q u e les faits de la p r é s e n t e 

affaire do ivent se d i s t i n g u e r de ceux qu i s o u s - t e n d a i e n t le r a p p o r t d a n s 

l 'affaire des Asiatiques dAfrique orientale. Il a f f i rme en p a r t i c u l i e r q u ' u n 

e n s e m b l e d e faits d o n t c h a c u n n e c o n s t i t u e pas en soi u n e v io la t ion de la 

C o n v e n t i o n n e s a u r a i e n t ê t r e env i sagés c u m u l a t i v e m e n t sous l ' angle d e 

l ' a r t ic le 3. 

494 . La C o m m i s s i o n r a p p e l l e toutefo is q u e la q u e s t i o n de savoir si « le 

refus d ' un d ro i t qu i n ' e s t pas c o m m e tel p r o t é g é p a r la C o n v e n t i o n p e u t 

n é a n m o i n s d a n s c e r t a i n e s c i r c o n s t a n c e s e n f r e i n d r e u n a u t r e d ro i t qu i s'y 

t r ouve déjà é n o n c é » a en r éa l i t é déjà é t é env i sagée d a n s le r a p p o r t s u r 

l 'affaire des Asiatiques d'Afrique orientale. La C o m m i s s i o n y a d é c l a r é 

q u ' « e n r e t e n a n t les p r é s e n t e s r e q u ê t e s su r le t e r r a i n de l ' a r t ic le 3 

c o m m e su r celui d ' a u t r e s d i spos i t ions de la C o n v e n t i o n , la C o m m i s s i o n a 

i m p l i c i t e m e n t a d m i s q u e le c o n s t a t d e pa re i l l e s v io la t ions n ' é t a i t p a s 

e x c l u » (ibidem, p . 54 , § 185). L a C o m m i s s i o n e s t i m e q u ' e n l ' occu r rence 

auss i , ni le fait qu ' e l l e ai t dé jà c o n s t a t é q u e c e r t a i n e s des m e s u r e s 

d é n o n c é e s é t a i e n t c o n t r a i r e s à la C o n v e n t i o n ni celui qu ' e l l e n ' a i t pas 

a b o u t i au m ê m e c o n s t a t p o u r c e r t a i n e s a u t r e s m e s u r e s ne l ' e m p ê c h e n t 

d ' e x a m i n e r en o u t r e si, p a r le biais de t o u t e s ces m e s u r e s , n ' a pas é t é 

m e n é e u n e po l i t i que de d i s c r i m i n a t i o n rac ia le qu i p e u t p a s s e r en soi p o u r 

u n e v io la t ion d e l 'a r t ic le 3 de la C o n v e n t i o n . 

495 . La C o m m i s s i o n r appe l l e à cet é g a r d le p a r a g r a p h e 207 du r a p p o r t 

p réc i t é (ibidem, p . 62) où elle a conf i rmé q u e « la d i s c r i m i n a t i o n fondée su r 

la r ace peu t d a n s c e r t a i n s cas , c o n s t i t u e r en soi u n t r a i t e m e n t d é g r a d a n t au 

sens d e l 'a r t ic le 3 d e la C o n v e n t i o n ». « Il est g é n é r a l e m e n t r e c o n n u q u ' u n e 

i m p o r t a n c e p a r t i c u l i è r e doi t ê t r e a t t a c h é e à la d i s c r i m i n a t i o n fondée su r la 

r a c e ; q u e le fait d ' i m p o s e r p u b l i q u e m e n t à u n g r o u p e d e p e r s o n n e s u n 

r é g i m e pa r t i cu l i e r fondé su r la race peu t , d a n s c e r t a i n e s c i r cons t ances , 

c o n s t i t u e r u n e fo rme spécia le d ' a t t e i n t e à la d ign i t é h u m a i n e ; e t q u e le 

r é g i m e pa r t i cu l i e r impose à u n g r o u p e d e p e r s o n n e s p o u r des moti fs 

r a c i a u x p o u r r a i t c o n s t i t u e r u n t r a i t e m e n t d é g r a d a n t là où u n e d i s t inc t ion 

fondée sur u n a u t r e é l é m e n t ne soulèvera i t pas de q u e s t i o n s de ce g e n r e . » 

1. Pour le texte de l'article 3 de la Convention, se reporter au paragraphe 230 ci-dessus. 
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496 . La C o m m i s s i o n r a p p e l l e q u e , d a n s son r a p p o r t de 1976 p r é c i t é 

(§ 503) , elle a c o n s t a t é l ' ex i s t ence de v io la t ions d ' u n c e r t a i n n o m b r e 

d ' a r t i c l e s de la C o n v e n t i o n , et no te q u e les ac t e s c o n t r a i r e s à la 

C o n v e n t i o n ava i en t é t é c o m m i s e x c l u s i v e m e n t à l ' e n c o n t r e des m e m b r e s 

de l ' une d e s d e u x c o m m u n a u t é s à C h y p r e , à savoir la c o m m u n a u t é 

chyp r io t e g r e c q u e . La C o m m i s s i o n en a a lors conclu q u e la T u r q u i e n ' a 

donc pas a s s u r é la j o u i s s a n c e des d ro i t s et l ibe r t é s r e c o n n u s d a n s ces 

a r t i c l e s , sans d i s t i nc t ion a u c u n e , fondée s u r l 'o r ig ine e t h n i q u e , la race et 

la re l ig ion, c o m m e l 'exige l ' a r t ic le 14. D a n s son r a p p o r t de 1983 p r é c i t é , la 

C o m m i s s i o n n ' a pas e s t i m é n é c e s s a i r e d ' a j ou t e r quo i q u e ce soit à la 

conc lus ion à l aque l l e elle é t a i t a r r i vée a u t i t r e de l ' a r t ic le 14 d a n s la 

p r é c é d e n t e affaire (p. 103, § 162). 

497 . En ce qu i c o n c e r n e les fai ts de la p r é s e n t e c a u s e , la C o m m i s s i o n a 

c o n s t a t é c i -dessus q u e , p e n d a n t la pé r iode c o n s i d é r é e , il y avai t eu u n e 

i n g é r e n c e d a n s les d ro i t s des C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de 

C h y p r e au t i t r e d e p lus i eu r s d i spos i t ions d e la C o n v e n t i o n . Elle a 

c o n s t a t é en p a r t i c u l i e r ( p a r a g r a p h e 489 c i -dessus) q u e les cond i t ions 

g é n é r a l e s de vie des C h y p r i o t e s g recs du n o r d d e C h y p r e sont te l les q u e 

le d ro i t de ceux-ci au r e spec t de l eu r vie p r ivée e t fami l ia le et d e l e u r 

domic i l e subi t u n e i n g é r e n c e a g g r a v é e . La C o m m i s s i o n n o t e q u e , auss i 

p e n d a n t la pé r i ode c o n s i d é r é e en l ' e spèce , t o u t e s ces i n g é r e n c e s on t é t é 

c o m m i s e s e x c l u s i v e m e n t à l ' encon t r e des C h y p r i o t e s g recs r é s i d a n t d a n s 

le no rd de C h y p r e et ne l eu r on t é t é inf l igées q u e p o u r la s imp le r a i son 

qu ' i l s a p p a r t e n a i e n t à c e t t e c a t é g o r i e d e p e r s o n n e s . D a n s ces cond i t ions , 

le t r a i t e m e n t d é n o n c é é ta i t m a n i f e s t e m e n t d i s c r i m i n a t o i r e à l eur 

e n c o n t r e et se fondai t su r l eu r s «o r ig ine e t h n i q u e , r a c e et r e l i g ion» . 

Si l ' é l é m e n t qu i p r é d o m i n e ici est la d i s c r i m i n a t i o n e t h n i q u e , la 

C o m m i s s i o n c o n s i d è r e q u e le p r inc ipe é n o n c é d a n s l 'affaire des Asiatiques 

dAfrique orientale à p ropos de la d i s c r i m i n a t i o n rac ia le fondée su r la c o u l e u r 

s ' a p p l i q u e de la m ê m e m a n i è r e . 

498 . Ce p r inc ipe n ' a toutefois pas é té é n o n c é en t e r m e s abso lus , la 

C o m m i s s i o n é t a n t p a r v e n u e d a n s l 'affaire des Asiatiques d'Afrique orientale à 

un c o n s t a t de v io la t ion de l 'ar t ic le 3 d e la C o n v e n t i o n à la l u m i è r e d e s 

c i r cons t ances pa r t i cu l i è r e s d e c e t t e cause- là . En r éa l i t é , d a n s ce t t e affaire-

là c o m m e d a n s t o u t e a u t r e où l 'ar t ic le 3 s ' app l ique , on ne peu t conc lure à 

l ' ex is tence d ' u n e viola t ion de c e t t e d ispos i t ion q u e si le t r a i t e m e n t l i t ig ieux 

a t t e i n t le m i n i m u m de g rav i t é r e q u i s . En l ' occur rence , la C o m m i s s i o n n o t e 

q u e les cond i t ions de vie g é n é r a l e s des C h y p r i o t e s grecs d u nord de C h y p r e 

l eu r on t é té i m p o s é e s en app l i ca t ion d ' u n e po l i t ique r e c o n n u e t e n d a n t à la 

s é p a r a t i o n d e s g r o u p e s e t h n i q u e s sur l 'île d a n s le c a d r e d ' u n accord 

b i c o m m u n a u t a i r e et b izonal . C e t t e po l i t ique a eu p o u r r é s u l t a t de conf iner 

la popu l a t i on chypr io te g r e c q u e r é s i d a n t e n c o r e d a n s le n o r d de C h y p r e 

( a u t r e q u e les m a r o n i t e s ) d a n s u n pe t i t s e c t e u r de la p é n i n s u l e du K a r p a s . 

C e t t e popu l a t i on d i m i n u e r é g u l i è r e m e n t p a r su i t e d e m e s u r e s spécif iques 
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qu i l ' e m p ê c h e n t d e se r enouve l e r . Q u i p lus es t , ses b iens sont conf isqués si 

les p r o p r i é t a i r e s d é c è d e n t ou q u i t t e n t la r ég ion . C o m m e les a u t e u r s de 

l ' é t ude h u m a n i t a i r e des N a t i o n s un ies ( p a r a g r a p h e 387 du r a p p o r t ) 

l 'ont n o t é , les r e s t r i c t ions f r appan t ces p e r s o n n e s t e n d e n t à ce q u e 

« i n e x o r a b l e m e n t a u fil du t e m p s , ces c o m m u n a u t é s cessen t d ' ex i s t e r d a n s 

la p a r t i e s e p t e n t r i o n a l e de l ' î le». La C o m m i s s i o n e s t i m e q u ' e n dép i t 

d ' a m é l i o r a t i o n s r é c e n t e s su r c e r t a i n s po in t s les difficultés a u x q u e l l e s les 

C h y p r i o t e s g recs r é s i d a n t d a n s la rég ion d u K a r p a s , d a n s le no rd de 

C h y p r e ont é t é conf ron tés a u cours d e la pé r iode cons idé rée a f fec ta ien t 

e n c o r e leur vie q u o t i d i e n n e au point q u e l 'on est fondé à conc lu re q u e le 

t r a i t e m e n t d i s c r i m i n a t o i r e d é n o n c é a t t e i g n a i t u n d e g r é de g rav i t é tel qu ' i l 

c o n s t i t u e u n e offense à la d i g n i t é h u m a i n e des i n t é r e s s é s . 

Conclusion 

499 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

cons idé r ée il y a eu v io la t ion d e l ' a r t ic le 3 d e la C o n v e n t i o n en ce q u e les 

C h y p r i o t e s g recs r é s i d a n t d a n s la rég ion d u K a r p a s , d a n s le no rd d e 

C h y p r e , on t fait l 'objet d ' u n e d i s c r i m i n a t i o n s ' ana lysan t en un t r a i t e m e n t 

d é g r a d a n t . 

c) Article 14 de la Convent ion 1 

500. Le g o u v e r n e m e n t r e q u é r a n t a l l ègue q u e les d iverses m e s u r e s 

res t r ic t ives qu i f r a p p e n t les C h y p r i o t e s grecs r é s i d a n t d a n s le n o r d de 

C h y p r e r e v ê t e n t u n c a r a c t è r e d i s c r i m i n a t o i r e e t e m p o r t e n t donc viola t ion 

de l 'ar t ic le 14 de la C o n v e n t i o n , c o m b i n é avec les a u t r e s a r t i c les p e r t i n e n t s 

de celle-ci. Le g o u v e r n e m e n t d é f e n d e u r d é m e n t ces a l l é g a t i o n s ; il a f f i rme 

q u e si u n e di f férence est fai te e n t r e C h y p r i o t e s g recs et C h y p r i o t e s t u r c s , 

elle r é s u l t e u n i q u e m e n t de la s t r u c t u r e b i c o m m u n a u t a i r e de C h y p r e où 

c e r t a i n e s q u e s t i o n s c o n c e r n a n t les d e u x c o m m u n a u t é s sont r ég lées 

s é p a r é m e n t afin d e p r é s e r v e r l ' i den t i t é e t h n i q u e d e celles-ci. 

5 0 1 . A la l u m i è r e de sa conc lus ion c i -dessus au t i t r e d e l ' a r t ic le 3 d e la 

C o n v e n t i o n ( p a r a g r a p h e 499) , la C o m m i s s i o n n ' e s t i m e pas n é c e s s a i r e 

d ' e x a m i n e r auss i la q u e s t i o n d e la d i s c r i m i n a t i o n des C h y p r i o t e s g recs 

h a b i t a n t d a n s le no rd de C h y p r e sous l ' ang le de l ' a r t ic le 14. 

Conclusion 

502 . L a C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l ne s ' impose pas 

d ' e x a m i n e r si au cours de la pé r i ode c o n s i d é r é e il y a eu v io la t ion de 

1. Pour le texte de l'article 14 de la Convention, se reporter au paragraphe 3 3 2 ci-dessus. 
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l ' a r t ic le 14 de la C o n v e n t i o n enve r s les C h y p r i o t e s g recs r é s i d a n t d a n s le 

n o r d de C h y p r e . 

d) Article 13 de la Convent ion 1 

503 . Le g o u v e r n e m e n t r e q u é r a n t se p l a in t enfin d ' u n e v io la t ion d e 

l ' a r t i c le 13 de la C o n v e n t i o n c a r les C h y p r i o t e s g recs r é s i d a n t d a n s le 

n o r d d e C h y p r e ne d i s p o s e r a i e n t pas d e r e c o u r s effectifs p o u r d é n o n c e r 

t o u t e s les r e s t r i c t i o n s à l eu r s d r o i t s au t i t r e de la C o n v e n t i o n env i sagées 

c i -dessus . Le g o u v e r n e m e n t d é f e n d e u r r é t o r q u e q u e le s y s t è m e j u d i c i a i r e 

d e la « R T C N » l eu r fourni t en fait des r e c o u r s effectifs. 

504. La C o m m i s s i o n r a p p e l l e sa conc lus ion c i -dessus au t i t r e d e 

l ' a r t ic le 6 de la C o n v e n t i o n se lon l aque l l e il n 'y a pas lieu de p r e n d r e en 

c o m p t e la léga l i té au r e g a r d du dro i t i n t e r n a t i o n a l du s y s t è m e j u d i c i a i r e 

d e la « R T C N » p o u r d é t e r m i n e r si les j u r i d i c t i o n s de la « R T C N » son t 

« é t a b l i e s p a r la loi» ( p a r a g r a p h e s 446-447 c i -dessus ) . La m ê m e 

c o n s i d é r a t i o n doi t s ' a p p l i q u e r p o u r t o u t e s les a u t r e s voies de r e c o u r s 

p r é v u e s p a r le s y s t è m e j u d i c i a i r e de la « R T C N » . 

505 . La C o m m i s s i o n a e x a m i n é p lus h a u t , à la l u m i è r e de l 'a r t ic le 26 

de la C o n v e n t i o n , s'il ex is ta i t d e s r ecou r s effectifs p o u r c h a q u e gr ie f 

c o n c e r n a n t les C h y p r i o t e s g recs qu i r é s i d e n t d a n s le n o r d d e C h y p r e . 

C e t t e q u e s t i o n ne se pose toutefo is pas p o u r les gr iefs qu ' e l l e n ' a pas 

j u g é s é tab l i s (c ' es t -à -d i re ceux t i rés des a r t i c l es 2, 5, 6 et 11 d e la 

C o n v e n t i o n ) . Q u a n t aux a u t r e s griefs , la C o m m i s s i o n r appe l l e ses 

conc lus ions c i -dessus d ' a p r è s l e sque l l e s il ex is te des r e c o u r s effectifs 

c o n t r e les i n t r u s i o n s d a n s les b iens- fonds des p e r s o n n e s pr ivées e t les 

d o m m a g e s qu i l eu r son t c a u s é s ( p a r a g r a p h e 471 ci -dessus) et c o n t r e les 

i n g é r e n c e s de p a r t i c u l i e r s d a n s le d ro i t a u r e spec t du domic i le des 

C h y p r i o t e s g recs ( p a r a g r a p h e 487 c i -dessus ) . En r e v a n c h e , il n ' ex i s t e p a s 

d e r e c o u r s e l iect i fs p o u r les a u t r e s griefs c o n c e r n a n t les a t t e i n t e s 

c o m m i s e s p a r les a u t o r i t é s aux d ro i t s d e s C h y p r i o t e s g recs au t i t r e d e s 

a r t i c l es 8, 9 et 10 de la C o n v e n t i o n et 1 et 2 d u P ro toco le n" 1. Il n ' ex i s t e 

p a s d a v a n t a g e d e r ecou r s c o n t r e la d i s c r i m i n a t i o n d i r i gée c o n t r e les 

C h y p r i o t e s g recs r é s i d a n t d a n s le nord de C h y p r e et le t r a i t e m e n t 

d é g r a d a n t c o n t r a i r e à l ' a r t ic le 3 de la C o n v e n t i o n qui en r é s u l t e . 

Conclusions 

506. La C o m m i s s i o n conc lu t , p a r d ix -hu i t voix c o n t r e d e u x , qu ' i l n 'y a 

p a s eu v io la t ion d e l 'a r t ic le 13 de la C o n v e n t i o n en ce qu i c o n c e r n e les 

i n g é r e n c e s c o m m i s e s p a r des p a r t i c u l i e r s d a n s les d ro i t s d e s C h y p r i o t e s 

1. Pour le texte de l'article 13 de la Convention, se reporter au paragraphe 325 ci-dessus. 
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grecs r é s i d a n t d a n s le n o r d d e C h y p r e a u t i t r e des a r t i c l es 8 de la 

C o n v e n t i o n e t 1 d u Pro toco le n" 1. 

507. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion de 

l ' a r t ic le 13 d e la C o n v e n t i o n en ce qu i c o n c e r n e les i n g é r e n c e s c o m m i s e s 

p a r les a u t o r i t é s d a n s les d ro i t s des C h y p r i o t e s grecs r é s i d a n t d a n s le n o r d 

de C h y p r e a u t i t r e des a r t i c l e s 3, 8, 9 et 10 de la C o n v e n t i o n et 1 et 2 d u 

Pro toco le n" 1. 

C h a p i t r e 4 

Le droit des Chypriotes grecs déplacés à tenir des élections libres 

A. G r i e f s e t a r g u m e n t s d e s p a r t i e s 

508. Le g o u v e r n e m e n t r e q u é r a n t se p la in t d ' u n e v io la t ion de l 'a r t ic le 3 

du Pro toco le n" 1 en ce q u e , é t a n t d é p l a c é s et se voyant re fuser la 

poss ibi l i té de r e n t r e r chez e u x , les C h y p r i o t e s grecs d é p l a c é s ne p e u v e n t 

j o u i r e f f ec t ivemen t du dro i t d ' avo i r des r e p r é s e n t a n t s l i b r e m e n t é lus a u 

sein d u corps légis la t i f de C h y p r e p o u r le t e r r i t o i r e occupé . Bien q u e 

d a n s la zone c o n t r ô l é e p a r le g o u v e r n e m e n t des é lec t ions so ien t 

o r g a n i s é e s p o u r l ' e n s e m b l e d u t e r r i t o i r e de C h y p r e , el les sont p r ivées de 

sens e t d 'effet pu i squ ' i l n ' e x i s t e en p r a t i q u e a u c u n e r e p r é s e n t a t i o n de la 

zone sous o c c u p a t i o n t u r q u e et q u ' a u c u n e lég is la t ion effective p o u r c e t t e 

zone ne p e u t ê t r e a d o p t é e . 

509. Le g o u v e r n e m e n t d é f e n d e u r d é m e n t la v io la t ion a l l éguée de 

l 'ar t ic le 3 du Pro tocole n" 1. Il sou t i en t en pa r t i cu l i e r q u e le g o u v e r n e m e n t 

r e q u é r a n t c o n t i n u e à t e n i r des é lec t ions p o u r les c i rconscr ip t ions de 

K y r e n i a et F a m a g o u s t e et q u e les C h y p r i o t e s g recs du nord d e C h y p r e 

s o u h a i t a n t vo t e r y sont a u t o r i s é s . Il r e p r o c h e au g o u v e r n e m e n t r e q u é r a n t 

de ne pas p r e n d r e en c o m p t e les accords d ' é c h a n g e de popu l a t i on j e t a n t la 

base d ' u n e f édé ra t i on b i c o m m u n a u t a i r e et b izona le . 

510. A u c u n é l é m e n t de p r e u v e p a r t i c u l i e r n ' a é t é p rodu i t à p ropos de 

ce grief, si ce n ' es t un c o m p t e r e n d u d e p r e s se r a p p o r t a n t u n e d é c l a r a t i o n 

du p r e m i e r m i n i s t r e adjoint de la « R T C N » selon l aque l l e tou t C h y p r i o t e 

g rec enc lavé de la rég ion du K a r p a s qu i s e r a i t élu au P a r l e m e n t chyp r io t e 

aux é lec t ions de m a i 1996 se ra i t expu l sé de la « R T C N » . 

B. Av i s d e la C o m m i s s i o n 

5 1 1 . L ' a r t i c l e 3 du Pro toco le n" 1 est a insi l ibe l l é : 

«Les Hautes Parties contractantes s 'engagent à organiser, à des intervalles 

raisonnables, des élections libres au scrutin secret, dans les conditions qui assurent la 

libre expression de l'opinion du peuple sur le choix du corps législatif.» 
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512. La C o m m i s s i o n re lève q u e le s y s t è m e é lec to ra l de C h y p r e r epose 

d e p u i s tou jours su r le p r inc ipe de la r e p r é s e n t a t i o n pa r e t h n i e . 

L ' o r g a n i s a t i o n d ' é l ec t ions l ibres p o u r tous les C h y p r i o t e s g recs (y 

c o m p r i s ceux d u n o r d de C h y p r e ) est poss ib le et a d e fait lieu d a n s la 

p a r t i e sud de l ' î le. Le g o u v e r n e m e n t r e q u é r a n t ne c o n t r e d i t p a s 

l ' a s se r t ion du g o u v e r n e m e n t d é f e n d e u r à cet é g a r d , à savoir q u e d e s 

é lec t ions sont auss i o r g a n i s é e s p o u r les c i r consc r ip t ions d u n o r d d e 

C h y p r e et q u e les C h y p r i o t e s g recs d e m e u r a n t t ou jou r s là p e u v e n t y 

p r e n d r e p a r t . Le seul obs t ac l e t i en t au fait q u e le g o u v e r n e m e n t 

r e q u é r a n t soit d é p o s s é d é de la b a s e t e r r i t o r i a l e d a n s le no rd de C h y p r e 

t a n t p o u r l ' o r g a n i s a t i o n des é lec t ions (les C h y p r i o t e s g recs qu i r é s i d e n t 

d a n s c e t t e r ég ion do iven t v o t e r d a n s le Sud) q u e p o u r la mise en œ u v r e 

d e la l ég i s la t ion a d o p t é e p a r le corps législatif. Selon la C o m m i s s i o n , 

c 'es t là s i m p l e m e n t la c o n s é q u e n c e d e la s i t u a t i o n po l i t i que g é n é r a l e 

r é g n a n t à C h y p r e d e p u i s 1974, ce qu i n ' i m p l i q u e pas u n e i n g é r e n c e 

spéc i f ique d a n s le s y s t è m e é l ec to ra l chypr io t e en t a n t q u e te l . 

513 . La C o m m i s s i o n e s t i m e peu sa t i s fa i san t q u e le s y s t è m e é l ec to ra l 

qu i fonc t ionne d a n s les d e u x p a r t i e s de C h y p r e ne fasse pas u n e j u s t e p lace 

a u x C h y p r i o t e s g recs r é s i d a n t d a n s le N o r d . Bien qu ' i l s p u i s s e n t p r e n d r e 

p a r t a u x é lec t ions d a n s le Sud , le corps légis la t i f y est i ncapab l e de facto dé

r é g l e r tel ou tel de l eu r s p r o b l è m e s . P a r c o n t r e , il s e m b l e q u e les 

C h y p r i o t e s g recs du N o r d , b ien q u e cons idé r é s c o m m e «c i toyens de la 

R T C N » , ne pu i s sen t p a r t i c i p e r a u x é lec t ions d e la « R T C N » en r a i son du 

p r inc ipe d u vote e t h n i q u e . T o u t e f o i s , le p r i n c i p e v a l a n t des d e u x cô tés , les 

C h y p r i o t e s t u r c s de la zone con t rô l ée p a r le g o u v e r n e m e n t se t r o u v e n t 

d a n s la m ê m e pos i t ion et la C o m m i s s i o n e s t i m e q u ' a u c u n e r e sponsab i l i t é 

p a r t i c u l i è r e ne p e u t ê t r e i m p u t é e à l 'E ta t d é f e n d e u r à cet é g a r d . 

514. La C o m m i s s i o n a e x a m i n é l ' a l l éga t ion c o n c e r n a n t des m e s u r e s 

p a r t i c u l i è r e s qu i s e r a i e n t p r i ses à l ' e n c o n t r e des C h y p r i o t e s g recs 

enc lavés qui se p r é s e n t e n t a u x é lec t ions et r éus s i s sen t à ê t r e é lus . Il faut 

a s s u r é m e n t voir d a n s de pa re i l l e s m e s u r e s un obs t ac l e à la l ibre 

exp re s s ion de l 'opinion du p e u p l e d a n s le choix de son corps législatif. 

Tou te fo i s , le seul é l é m e n t don t la C o m m i s s i o n d ispose à cet é g a r d est u n 

c o m p t e r e n d u de p r e s s e don t elle n ' a pas pu vér i f ier l ' e x a c t i t u d e . O n ne l 'a 

p a s non plus i n f o r m é e d ' u n e m e s u r e c o n c r è t e éven tue l l e qu i a u r a i t eu 

l'effet i nd iqué d a n s le c o m p t e r e n d u d e p r e s s e . Il n ' e s t d o n c p a s é tab l i 

q u e , p e n d a n t les é lec t ions don t il s 'agi t , des p ress ions so ien t en effet 

e x e r c é e s su r la l ibre exp res s ion de la vo lonté d u p e u p l e . 

Conclusion 

515 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a p a s eu v io la t ion 

du dro i t des C h y p r i o t e s g recs d é p l a c é s à o r g a n i s e r des é lec t ions l ibres te l 

q u e le g a r a n t i t l ' a r t ic le 3 du P ro toco le n" 1. 
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C h a p i t r e 5 

Griefs relatifs aux Chypriotes turcs 

A. G r i e f s 

516. La C o m m i s s i o n a d é c l a r é recevab les les gr iefs su ivan t s qu i 

c o n c e r n e n t les C h y p r i o t e s t u r c s r é s i d a n t d a n s le no rd de C h y p r e : 

- il y a v io la t ion de l ' a r t ic le 5 de la C o n v e n t i o n p a r c e q u e la s écu r i t é 

des p e r s o n n e s n ' e s t pas a s s u r é e ; 

- il y a v io la t ion de l ' a r t ic le 6 de la C o n v e n t i o n , les i n t é r e s s é s é t a n t 

t r a d u i t s d e v a n t des « ju r id i c t ions m i l i t a i r e s » , ce qu i ne l e u r g a r a n t i t pas 

q u e les a ccusa t i ons d i r igées c o n t r e eux s e r o n t e x a m i n é e s p a r u n t r i b u n a l 

i n d é p e n d a n t et i m p a r t i a l ; 

- il y a v io la t ion d e l ' a r t ic le 10 de la C o n v e n t i o n à ra i son de 

l ' i n t e rd ic t ion f r a p p a n t la diffusion d a n s le no rd d e C h y p r e de j o u r n a u x 

en l a n g u e g r e c q u e ; 

- il y a v io la t ion de l ' a r t ic le 11 d e la C o n v e n t i o n à ra i son du dén i de 

l eu r dro i t à s 'associer l i b r e m e n t avec des C h y p r i o t e s g r e c s ; 

- il y a v io la t ion de l ' a r t ic le 1 du P ro toco le n° 1 f a u t e p o u r eux d ' ê t r e 

a u t o r i s é s à r e t o u r n e r d a n s l eu r s p r o p r i é t é s d a n s le sud de C h y p r e . 

517. La C o m m i s s i o n a d é c l a r é en o u t r e r ecevab les les gr iefs t i r é s des 

a r t i c les 3, 5 et 8 de la C o n v e n t i o n e n ce qu i c o n c e r n e le t r a i t e m e n t des 

T s i g a n e s chyp r io t e s t u r c s qu i d e m a n d a i e n t l 'asile au R o y a u m e - U n i . 

518 . La C o m m i s s i o n a enfin d é c l a r é r ecevab le le g r ie f d ' a p r è s l eque l il 

y a v io la t ion de l ' a r t ic le 13 de la C o n v e n t i o n en ce q u e les C h y p r i o t e s t u r c s 

ne d i sposen t pas de r e c o u r s p e r t i n e n t s ou suff isants q u a n t à l ' i ngé rence 

d a n s les d r o i t s s u s m e n t i o n n é s g a r a n t i s p a r la C o n v e n t i o n . 

519 . Au s t a d e d e l ' e x a m e n au fond, le g o u v e r n e m e n t r e q u é r a n t a en 

o u t r e a l l égué les v io la t ions su ivan t e s de la C o n v e n t i o n : 

- le t r a i t e m e n t d é g r a d a n t non s e u l e m e n t de la c o m m u n a u t é t s i g a n e 

m a i s encore des C h y p r i o t e s t u r c s et des r é s i d a n t s t u r c s de C h y p r e - N o r d 

qu i se sont vus en c o n s é q u e n c e c o n t r a i n t s d e d e m a n d e r asile a u R o y a u m e -

U n i (a r t ic le 3) ; 

- l ' a r r e s t a t i o n et la d é t e n t i o n i r r é g u l i è r e s de p e r s o n n e s p o l i t i q u e m e n t 

opposées à la po l i t ique t u r q u e d a n s le no rd d e C h y p r e (a r t ic le 5) ; 

- les so lda t s t u r c s é c h a p p e n t à la j u r i d i c t i o n d e s « t r i b u n a u x civils » ; les 

p e r s o n n e s a r r ê t é e s ou les p e r s o n n e s qu i i n t e n t e n t des ac t ions civiles se 

voient d é n i e r u n p rocès é q u i t a b l e en ce qu i c o n c e r n e les d o l é a n c e s 

qu ' e l l e s f o r m u l e n t c o n t r e d e s m e m b r e s de l ' a r m é e t u r q u e du c o n t i n e n t , 

la « p o l i c e » de l ' a d m i n i s t r a t i o n locale s u b o r d o n n é e d e la T u r q u i e , les 

colons et l eu r s o p p o s a n t s po l i t i ques qu i l eur inf l igent des lés ions 

corpore l l e s (a r t ic le 6) ; 
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- l ' i ngé rence d a n s le d ro i t au r e spec t de la vie pr ivée et famil ia le et d u 

domic i l e (ar t ic le 8) à cause 

a) d e la po l i t i que de co lon i sa t ion mass ive du c o n t i n e n t m e n é e p a r la 

T u r q u i e ; 

b) d e s voies de fait et d e s m e n a c e s p o u r la vie des C h y p r i o t e s t u r c s 

opposés à la po l i t i que de la T u r q u i e d a n s la zone occupée , te l les q u e voies 

d e fait c o m m i s e s p a r la « p o l i c e » , des p e r s o n n e s l iées à la «po l i c e» et 

1'« a m b a s s a d e » t u r q u e , ou to l é r ées p a r les fonc t ionna i r e s t u r c s , ces 

p e r s o n n e s f e r m a n t auss i les yeux su r les v iolences c o m m i s e s p a r des 

i m m i g r a n t s e n t r a n t en m a s s e d a n s la zone occupée q u e la T u r q u i e a 

e n c o u r a g é s à ven i r à C h y p r e . C e r t a i n e s voies d e fait et m e n a c e s sont 

d ' u n e te l le g rav i t é qu ' e l l e s t o m b e n t sous le coup de l ' a r t ic le 3 de la 

C o n v e n t i o n . Elles on t a m e n é d e s p e r s o n n e s à d e m a n d e r l 'asile au 

R o y a u m e - U n i ; 

c) d u dén i d u r e g r o u p e m e n t famil ial avec des C h y p r i o t e s tu rcs qu i on t 

q u i t t é la zone o c c u p é e et se t r o u v e n t d é s o r m a i s d a n s la zone con t rô l ée p a r 

le g o u v e r n e m e n t . Les p e r s o n n e s qu i on t réuss i p a r la su i t e à r e n t r e r d a n s 

la zone occupée on t é t é a g r e s s é e s p a r la « p o l i c e » ; 

d) du refus de la possibi l i té d ' ê t r e emp loy é p a r l ' « E t a t » et de la 

t o l é r a n c e de p r a t i q u e s i m p l i q u a n t le refus d ' emp lo i d a n s le s e c t e u r pr ivé 

p o u r les p e r s o n n e s n ' a p p u y a n t pas p o l i t i q u e m e n t le r é g i m e ; 

e) d u refus d ' a u t o r i s e r d a n s la zone c o n t r ô l é e pa r le g o u v e r n e m e n t u n 

t r a i t e m e n t méd ica l chez des spéc ia l i s tes du v o i s i n a g e ; 

- l ' i ngé rence d a n s la l ibe r té d ' e x p r e s s i o n (a r t ic le 10) c o m m i s e p a r les 

forces t u r q u e s , la «po l i c e» ou des p e r s o n n e s ag i s san t en l iaison avec el les , 

qu i font b a r r a g e à l ' exercice des d ro i t s de recevoi r ou d e c o m m u n i q u e r d e s 

i n f o r m a t i o n s ; 

- l ' i ngé rence d a n s les m a n i f e s t a t i o n s paci f iques de p e r s o n n e s 

o p p o s é e s à la po l i t i que de la T u r q u i e d a n s la zone occupée (ar t ic le 1 1) ; 

- la d i s c r i m i n a t i o n o p é r é e d a n s la r e c o n n a i s s a n c e des d ro i t s g a r a n t i s 

p a r la C o n v e n t i o n a u x m e m b r e s de la c o m m u n a u t é t s i g a n e , en p a r t i c u l i e r 

en c o m b i n a i s o n avec le d é m e n t i du droi t des e n f a n t s t s i ganes à 

l ' i n s t ruc t i on p révu p a r l ' a r t ic le 2 d u Pro toco le n" 1, et la d i s c r i m i n a t i o n 

d i r i gée c o n t r e les K u r d e s alevi r é s i d a n t d a n s la zone o c c u p é e (a r t ic le 14) ; 

- l ' i ngé rence d a n s le d ro i t au r e spec t des b i ens e t l 'aval d o n n é a u x 

a t t e i n t e s aux b iens des m e m b r e s d e p a r t i s po l i t i ques opposés au r é g i m e 

d e M. Denktas , (a r t ic le 1 du Pro toco le n" 1) ; 

- le d é n i de facto du dro i t à l ' i n s t ruc t i on des e n f a n t s t s i g a n e s en ra i son 

des f au t e s de c o n d u i t e s y s t é m a t i q u e s des e n s e i g n a n t s , d u fait q u ' o n ne 

d i s p e n s e pas à ces e n f a n t s u n e n s e i g n e m e n t r é p o n d a n t à l eu r s beso ins e t 

q u ' o n ne les m e t p a s à l ' abr i d e l ' h u m i l i a t i o n et d ' u n t r a i t e m e n t d é g r a d a n t 

(a r t i c le 2 du P ro toco le n" 1). 
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520. La C o m m i s s i o n doi t r e c h e r c h e r en c o n s é q u e n c e si elle p e u t 

p r e n d r e e n c o m p t e les gr iefs m e n t i o n n é s en d e r n i e r l ieu d a n s le c a d r e de 

son e x a m e n au fond de la p r é s e n t e r e q u ê t e te l le qu ' e l l e l 'a r e t e n u e . 

(...) 

D . Avis d e la C o m m i s s i o n 

/. Objet de l'examen de la Commission 

569 . La C o m m i s s i o n r a p p e l l e la r e q u ê t e n" 8007 /77 , qui ava i t p o r t é 

d e v a n t elle d e s p l a in t e s d u g o u v e r n e m e n t r e q u é r a n t c o n t r e des v io la t ions 

c o n t i n u e s des d ro i t s des C h y p r i o t e s t u r c s r é s i d a n t d a n s le n o r d d e C h y p r e , 

don t des a c t e s d e v io lence s y s t é m a t i q u e , des m e n a c e s , d e s i n su l t e s et 

a u t r e s ac tes d ' o p p r e s s i o n p a r les colons tu rcs v e n u s de T u r q u i e 

e n c o u r a g é s et s t i m u l é s p a r la p r é s e n c e des t r o u p e s t u r q u e s , et c o n t r e le 

fait q u e l 'on e m p ê c h â t t o u t r e t o u r des C h y p r i o t e s t u r c s à l eur foyer et à 

leurs b iens d a n s la zone c o n t r ô l é e p a r le g o u v e r n e m e n t . Le g o u v e r n e m e n t 

r e q u é r a n t p r é t e n d a i t q u e ces ac t e s c o n s t i t u a i e n t des v io la t ions 

p e r m a n e n t e s des a r t i c l es 3, 5, 6 et 8 de la C o n v e n t i o n et 1 du 

Pro toco le n" 1 ( r a p p o r t de 1983 p réc i t é , p . 104, § 163). Le g o u v e r n e m e n t 

d é f e n d e u r qual i f ia i t ces a l l éga t ions de p r o p a g a n d e (ibidem, § 164). La 

C o m m i s s i o n , eu é g a r d a u x é l é m e n t s don t elle d i sposa i t , a e s t i m é n ' avo i r 

pas s u f f i s a m m e n t de p r e u v e s p o u r a r r i v e r à u n e q u e l c o n q u e conc lus ion 

su r ce gr ief (ibidem, p . 50, § 165). 

570. Vu ce c o n s t a t , le g o u v e r n e m e n t r e q u é r a n t a p r o d u i t ici de 

n o m b r e u x é l é m e n t s sur la s i t u a t i o n des C h y p r i o t e s t u r c s d a n s le n o r d de 

C h y p r e , é l é m e n t s don t il p r é t e n d qu ' i l s suff isent à é t ab l i r des v io la t ions de 

la C o n v e n t i o n sur p lu s i eu r s po in t s . La C o m m i s s i o n n o t e toutefo is q u e les 

griefs i n i t i a l e m e n t fo rmulés p a r le g o u v e r n e m e n t r e q u é r a n t d a n s la 

p r é s e n t e r e q u ê t e d i f fè ren t q u e l q u e p e u d e ceux d e la r e q u ê t e p r é c é d e n t e 

et qu ' i l s on t é t é n o t a b l e m e n t étoffés au s t a d e de l ' e x a m e n au fond 

( p a r a g r a p h e 519 c i -dessus) . La C o m m i s s i o n doi t donc r e c h e r c h e r d a n s 

que l l e m e s u r e elle peu t c o n n a î t r e des griefs du g o u v e r n e m e n t r e q u é r a n t 

tels q u e celui-ci les a déve loppés a p r è s la décis ion s u r la recevab i l i t é 

( p a r a g r a p h e 520 c i -dessus) . 

5 7 1 . La C o m m i s s i o n renvoie à cet é g a r d à ses c o n s i d é r a t i o n s ci-dessus 

( p a r a g r a p h e 216) : la décis ion su r la recevabi l i t é d ' u n e affaire p o r t é e d e v a n t 

elle définit les faits ou e n s e m b l e s de faits su r lesquels elle s t a t u e r a au s t a d e 

de l ' e x a m e n au fond, sans ê t r e liée p a r l eu r qual i f ica t ion j u r i d i q u e in i t ia le . 

A p a r t i r de là, la C o m m i s s i o n e s t i m e d é s o r m a i s , q u a n t aux q u e s t i o n s à 

l ' e x a m e n ici, ne pouvoir c o n n a î t r e de la p l u p a r t des griefs s u p p l é m e n t a i r e s 

exposés au p a r a g r a p h e 519 ci-dessus puisqu ' i l s n ' e n t r a i e n t a u c u n e m e n t 

d a n s le c a d r e de la décis ion s u r la r ecevab i l i t é . La C o m m i s s i o n e n g l o b e r a 
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en r evanche les a spec t s de la s i t u a t i o n ac tue l l e des C h y p r i o t e s tu rcs à 

C h y p r e - N o r d qu i p e u v e n t pa s se r p o u r e n t r e r p a r essence d a n s la décis ion 

s u r la recevab i l i t é , c o m m e le préc ise le m a n d a t d o n n é a u x dé l égués d e la 

C o m m i s s i o n s ' ag i s san t de l 'objet d e leur e n q u ê t e ( p a r a g r a p h e 521 d u 

r a p p o r t ) . A u t r e m e n t di t , la C o m m i s s i o n e x a m i n e r a en pa r t i cu l i e r d ivers 

a spec t s du t r a i t e m e n t qu i a u r a i t é té r é se rvé aux o p p o s a n t s po l i t iques 

( m a u v a i s t r a i t e m e n t s , d é t e n t i o n effective, h a r c è l e m e n t et i ngé rence d a n s 

la vie famil ia le , r e s t r i c t ions à la l iber té d ' exp re s s ion et de r é u n i o n ) qu i lui 

ava i en t d ' abo rd é t é p r é s e n t é s s i m p l e m e n t c o m m e u n e q u e s t i o n r e l evan t de 

la « s û r e t é de la p e r s o n n e » g a r a n t i e p a r l ' a r t ic le 5 de la C o n v e n t i o n . L a 

C o m m i s s i o n e n v i s a g e r a e n s u i t e les a l l éga t ions re la t ives à la c o m m u n a u t é 

t s igane chypr io te t u r q u e (dont l ' a l léga t ion de d i s c r i m i n a t i o n , déjà 

m e n t i o n n é e au s t ade de la recevabi l i té ) et enfin le su rp lus des gr iefs . 

2. Griefs relatifs aux opposants politiques 

572. Le g o u v e r n e m e n t r e q u é r a n t se p la in t d e p r a t i q u e s a d m i n i s t r a t i v e s 

d i r igées con t r e les C h y p r i o t e s t u r c s qu i sont des o p p o s a n t s po l i t iques a u x 

p a r t i s au pouvoir d a n s le no rd d e C h y p r e et don t l ' app l ica t ion a u r a i t fait 

sub i r a u x i n t é r e s sé s des t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s (ar t ic le 3 d e 

la C o n v e n t i o n ) , et c o m p o r t e r a i t u n e a t t e i n t e à l eur s û r e t é (ar t ic le 5 ) , à l eu r 

vie pr ivée et famil ia le (ar t ic le ci) et à l eur l iber té d ' exp res s ion (ar t ic le 10) et 

d e r é u n i o n (ar t ic le 11). Sans p r é s e n t e r d ' a r g u m e n t s spécif iques q u a n t à ces 

do l éances pa r t i cu l i è r e s , le g o u v e r n e m e n t d é f e n d e u r d é m e n t la s u b s t a n c e 

d e ces a l l éga t ions . 

573 . La C o m m i s s i o n a c o n s t a t é des é l é m e n t s d i g n e s de foi i n d i q u a n t 

q u ' a v a n t et p e n d a n t la pé r i ode c o n s i d é r é e c e r t a i n s ac t iv i s tes des p a r t i s 

po l i t i ques d ' oppos i t i on se sont b i en h e u r t é s à d e s diff icultés en ra i son d e 

l eu r s ac t iv i tés po l i t i ques . Elle ne s a u r a i t exc lu re qu ' i l y ait eu d a n s tel ou 

te l cas des i n g é r e n c e s d a n s les d ro i t s des i n t é r e s s é s a u t i t r e d e s a r t i c l es d e 

la C o n v e n t i o n s u s m e n t i o n n é s . Tou te fo i s , n o m b r e de ces i n g é r e n c e s sont le 

fait de p a r t i c u l i e r s c o n t r e l e sque l s les i n t é r e s s é s n ' on t p a s i n t rodu i t de 

r ecou r s d e v a n t les ju r id ic t ions de la « R T C N » . D a n s les h y p o t h è s e s où les 

i n t é r e s s é s on t — parfois à p l u s i e u r s r ep r i ses - é t é p lacés en d é t e n t i o n p o u r 

d e c o u r t e s p é r i o d e s , ils n ' on t pas usé d e la p r o c é d u r e d'habeas corpus. D e 

m ê m e , ils n ' on t pas i n t rodu i t d e r ecou r s j u d i c i a i r e s c o n t r e les a u t r e s 

ac t e s p r é t e n d u m e n t il l icites de la police ou des a u t o r i t é s a d m i n i s t r a t i v e s 

d e la « R T C N ». La C o m m i s s i o n cons idè re qu ' i l n ' e s t pas d é m o n t r é a u - d e l à 

d e tou t d o u t e r a i s o n n a b l e q u e t o u t e s ces voies d e r e c o u r s a u r a i e n t é t é 

i n o p é r a n t e s et qu ' i l y a u r a i t donc de la p a r t des a u t o r i t é s de la « R T C N » , 

d o n t les t r i b u n a u x , u n e p r a t i q u e a d m i n i s t r a t i v e cons i s t an t à re fuser t o u t e 

p r o t e c t i o n jud ic ia i re a u x p e r s o n n e s c o n c e r n é e s . La C o m m i s s i o n r a p p e l l e à 

ce p ropos q u ' e n cas de d o u t e s u r l 'efficacité d e tel ou te l r e c o u r s , les 

v i c t imes de v io la t ions a l l éguées d e la C o n v e n t i o n sont t e n u e s d ' en use r . 



AFFAIRE CHYPRE c. TURQUIE - RAPPORT DE EA COMMISSION 457 

Conclusion 

574. La C o m m i s s i o n conc lu t , pa r d i x - n e u f voix c o n t r e u n e , qu ' i l n 'y a 

pas eu v io la t ion des d ro i t s des C h y p r i o t e s t u r c s o p p o s a n t s au r é g i m e du 

nord d e C h y p r e au t i t r e des a r t i c les 3, 5, 8, 10 et 11 de la C o n v e n t i o n p o u r 

m a n q u e m e n t à la p r o t e c t i o n de ces d ro i t s vou lue p a r ces d i spos i t ions . 

3. Griefs relatifs à la communauté tsigane chypriote turque 

575 . Se lon le g o u v e r n e m e n t r e q u é r a n t , les p r a t i q u e s a d m i n i s t r a t i v e s 

en m a t i è r e d ' é d u c a t i o n , de l o g e m e n t , d ' e m p l o i , de t r a n s p o r t et 

d ' a t t r i b u t i o n de b iens font sub i r à la c o m m u n a u t é t s i g a n e chypr io t e 

t u r q u e u n e g r a v e d i s c r i m i n a t i o n . Le g o u v e r n e m e n t r e q u é r a n t m e n t i o n n e 

auss i des cas de d é t e n t i o n a r b i t r a i r e et de m a u v a i s t r a i t e m e n t s et a l l ègue 

des v io la t ions des a r t i c les 3 ( t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s ) , 5 

( s û r e t é de la p e r s o n n e ) , 8 ( i n g é r e n c e d a n s le domic i le et la vie p r ivée e t 

famil ia le) et 14 d e la C o n v e n t i o n (d i s c r im ina t i on d a n s la j o u i s s a n c e des 

d ro i t s g a r a n t i s p a r la C o n v e n t i o n ) a ins i q u e des a r t i c l es 1 (droi t au 

r e spec t d e s b iens) et 2 du Pro toco le n" 1 (dro i t à l ' é d u c a t i o n ) . Le 

g o u v e r n e m e n t d é f e n d e u r d é m e n t ces a l l éga t i ons . 

576 . La C o m m i s s i o n d i spose d ' é l é m e n t s a t t e s t a n t q u ' e n fait de 

n o m b r e u x m e m b r e s de la c o m m u n a u t é t s i gane du n o r d d e C h y p r e 

vivent d a n s d e t r è s m a u v a i s e s cond i t ions e t r e n c o n t r e n t des diff icultés 

c o m m e cel les d o n t le g o u v e r n e m e n t r e q u é r a n t fait é t a t . La p l u p a r t des 

i nc iden t s q u e les t é m o i n s on t r a p p o r t é s se sont tou te fo is p r o d u i t s avan t 

la pé r iode cons idé r ée en l ' espèce . C e r t e s , au cour s de c e t t e p é r i o d e , 

c e r t a i n e s p e r s o n n e s on t t r a v e r s é des é p r e u v e s : d é m o l i t i o n des m a i s o n s 

d ' u n e c o m m u n a u t é t s i g a n e p r è s de M o r p h o u s u r o r d r e des a u t o r i t é s 

locales , refus d e s c o m p a g n i e s a é r i e n n e s de t r a n s p o r t e r des T s i g a n e s 

n ' a y a n t p a s de visa, et h u m i l i a t i o n des e n f a n t s t s i g a n e s à l 'école . Il 

s e m b l e toutefo is q u e d a n s t ous ces cas les voies de r ecou r s i n t e r n e s 

d i spon ib les n ' a i e n t pas é té épu i sées . D ' a i l l e u r s , la C o m m i s s i o n n ' e s t i m e 

pas é tab l i au -de l à de tou t d o u t e r a i s o n n a b l e qu ' i l y ait u n e p r a t i q u e 

d é l i b é r é e des a u t o r i t é s du nord de C h y p r e d ' o p é r e r u n e d i s c r i m i n a t i o n 

c o n t r e les T s i g a n e s ou de leur re fuser u n e p r o t e c t i o n c o n t r e la 

d i s c r i m i n a t i o n sociale . Elle re lève au s u r p l u s q u ' e l l e ne s a u r a i t 

c o n n a î t r e des griefs q u e le g o u v e r n e m e n t r e q u é r a n t a r t i cu l e s u r le 

t e r r a i n d e s a r t i c l es 1 et 2 du P ro toco le n" 1 pu i squ ' i l s ne fu ren t 

i n t r o d u i t s q u ' a u s t a d e d e l ' e x a m e n au fond e t n ' e n t r e n t pas p a r e s sence 

d a n s le c a d r e d e la décis ion su r la r ecevab i l i t é . 

Conclusion 

577. La C o m m i s s i o n conc lu t , pa r t r e ize voix c o n t r e sep t , qu ' i l n 'y a pas 

eu v io la t ion des d ro i t s des m e m b r e s de la c o m m u n a u t é t s i g a n e chypr io t e 
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t u r q u e au l i t r e d e s a r t i c les 3 , 5, 8 et 14 de la C o n v e n t i o n p o u r 

m a n q u e m e n t à la p r o t e c t i o n d u e à ces d ro i t s . 

4. Le surplus des griefs 

a) Article 6 de la Convent ion 1 

578. Sous l ' ang le de l ' a r t ic le 6 de la C o n v e n t i o n , le g o u v e r n e m e n t 

r e q u é r a n t p r é t e n d q u e les t r i b u n a u x mi l i t a i r e s du nord d e C h y p r e , 

c o m p é t e n t s auss i p o u r c o n n a î t r e de c e r t a i n e s q u e s t i o n s c o n c e r n a n t les 

civils, ne sont p a s i n d é p e n d a n t s et i m p a r t i a u x c o m m e le veut c e t t e 

d i spos i t ion . Le g o u v e r n e m e n t d é f e n d e u r ne fo rmule a u c u n a r g u m e n t 

spéc i f ique q u a n t à ce grief. A p ropos du s y s t è m e j u d i c i a i r e de la « R T C N » , 

il a toutefo is fourni c e r t a i n s r e n s e i g n e m e n t s su r l ' o rgan i sa t i on des 

t r i b u n a u x mi l i t a i r e s d a n s le n o r d d e C h y p r e ( p a r a g r a p h e 110 c i -dessus) . 

579. A la l u m i è r e de ces i n f o r m a t i o n s , la C o m m i s s i o n no t e q u e les 

mi l i t a i r e s dés ignés p a r le c o m m a n d e m e n t des forces de l ' o rd re ( p r e m i è r e 

i n s t a n c e ) ou le c o m m a n d a n t d e s forces de l ' o rd re ( seconde i n s t ance ) 

s i ègen t à ces j u r i d i c t i o n s aux cô tés de m a g i s t r a t s civils. Vu la 

compos i t i on des j u r i d i c t i o n s en q u e s t i o n la C o m m i s s i o n ép rouve des 

d o u t e s q u a n t à l eu r con fo rmi t é a u x ex igences de l ' a r t ic le 6 ( C o u r e u r . 

D H , Incal c. Turquie, a r r ê t du 9 j u i n 1998, Recueil 1998-IV, pp . 1571-1573, 

§§ 65-73) . Tou te fo i s , il n ' e s t pas é t ab l i q u e p e n d a n t la pé r i ode c o n s i d é r é e 

en l ' e spèce u n e q u e l c o n q u e p r o c é d u r e , et en p a r t i c u l i e r u n e p r o c é d u r e 

d i r i gée c o n t r e des civils, se soit e f fec t ivement d é r o u l é e d e v a n t ces 

j u r i d i c t i o n s . La C o m m i s s i o n e s t i m e dès lors non é tab l i qu ' i l y ait eu au 

cour s d e c e t t e pé r i ode v iola t ion d e l ' a r t ic le 6 à cet é g a r d . 

580. La C o m m i s s i o n no te q u ' a p r è s la décision sur la recevabi l i té 

le g o u v e r n e m e n t r e q u é r a n t a formulé des griefs s u p p l é m e n t a i r e s su r le 

t e r r a i n de l 'ar t icle 6. Il a l lègue en subs t ance q u e l'on accorde une i m m u n i t é 

excessive pa r r a p p o r t à la c o m p é t e n c e civile des t r i b u n a u x de la « R T C N » , les 

m e m b r e s des forces a r m é e s t u r q u e s ne pouvan t ê t r e poursuivis que d e v a n t 

les ju r id ic t ions mi l i t a i res de la T u r q u i e . Le g o u v e r n e m e n t r e q u é r a n t p r é t e n d 

en o u t r e que l'on s 'emploie a c t i v e m e n t à d i s s u a d e r les civils chypr io tes tu rcs 

d ' i n t e n t e r u n e ac t ion civile con t re les m e m b r e s des forces a r m é e s et la police. 

L a C o m m i s s i o n ne peu t toutefois conna î t r e de ces griefs, qu i s o r t e n t d u 

c h a m p d 'appl ica t ion de la décision su r la recevabi l i té . 

Conclusion 

5 8 1 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u ' a u cours de la pé r i ode 

c o n s i d é r é e il n 'y a pas eu v iola t ion de l 'a r t ic le 6 de la C o n v e n t i o n en ce q u e 

1. Pour le texte de l'article 6 de la Convention, se reporter au paragraphe 440 ci-dessus. 
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des civils chyp r io t e s t u r c s r é s i d a n t d a n s le n o r d de C h y p r e a u r a i e n t é t é 

jugés pa r d e s ju r id ic t ions mi l i t a i r e s m a n q u a n t d ' i n d é p e n d a n c e et 

d ' i m p a r t i a l i t é . 

b) Article 10 de la Convent ion 1 

582 . Le g o u v e r n e m e n t r e q u é r a n t se p la in t d ' u n e v iola t ion de 

l ' a r t i c le 10 d e la C o n v e n t i o n e n ce q u e l ' i n t e rd i c t i on d e la diffusion d e 

j o u r n a u x en l a n g u e g r e c q u e p o r t e a t t e i n t e a u d ro i t des C h y p r i o t e s t u r c s 

r é s i d a n t d a n s le no rd d e C h y p r e d e recevoi r des i n f o r m a t i o n s . Le 

g o u v e r n e m e n t d é f e n d e u r d é m e n t l ' ex i s tence de pare i l l e s r e s t r i c t i ons . 

5 8 3 . La C o m m i s s i o n renvo ie à sa conc lus ion c i -dessus ( p a r a g r a p h e 457) 

d ' a p r è s l aque l l e l ' ex i s t ence d e r e s t r i c t i o n s f r a p p a n t la diffusion d e 

j o u r n a u x en l a n g u e g r e c q u e d a n s le no rd de C h y p r e ne se t rouve p a s 

é t ab l i e . 

584 . La C o m m i s s i o n re lève q u ' a u s t a d e de l ' e x a m e n a u fond le 

g o u v e r n e m e n t r e q u é r a n t a invoqué l ' a r t ic le 10 auss i su r d ' a u t r e s po in t s , 

en fa isant en p a r t i c u l i e r é t a t d e l'effet de bâi l lon q u ' a u r a i e n t su r la p res se 

des m e s u r e s d ' o p p r e s s i o n p r i ses c o n t r e des j o u r n a l i s t e s chypr io t e s t u r c s se 

l ivrant à d e s c r i t i q u e s , c o m m e l ' a s sas s ina t de M. Adal i , d o n t les a u t o r i t é s 

s e r a i e n t les i n s t i ga t r i ce s ou qu ' e l l e s a u r a i e n t t o l é r é . Ces gr ic l s ne 

r e s s o r t i s s e n t toutefo is pas à la décis ion s u r la r ecevab i l i t é . L ' a s sa s s ina t 

de M. Adal i , en pa r t i cu l i e r , c o n s t i t u e un fait d i s t inc t p o s t é r i e u r à la d a t e 

d e c e t t e déc i s ion e t é c h a p p a n t d è s lors à l 'objet d e celle-ci . P o u r a u t a n t 

q u e le g o u v e r n e m e n t r e q u é r a n t a l l è g u e auss i u n e i n g é r e n c e d a n s la 

l i be r t é d ' e x p r e s s i o n des o p p o s a n t s po l i t i ques au r é g i m e de C h y p r e - N o r d , 

la C o m m i s s i o n renvoie à sa conclus ion du p a r a g r a p h e 573 c i -dessus . 

Conclusion 

585 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u ' a u cour s de la pé r i ode 

c o n s i d é r é e il n 'y a pas eu v io la t ion de l ' a r t ic le 10 de la C o n v e n t i o n à ra i son 

d e r e s t r i c t i o n s au d ro i t des C h y p r i o t e s t u r c s r é s i d a n t d a n s le n o r d de 

C h y p r e d e recevoi r d e s i n f o r m a t i o n s p a r la p r e s se en l a n g u e g r e c q u e . 

c) Article 11 de la Convent ion 

586. Le g o u v e r n e m e n t r e q u é r a n t se p la in t d ' u n e viola t ion de 

l ' a r t ic le 11 d e la C o n v e n t i o n à ra i son de r e s t r i c t i o n s i m p o s é e s au d ro i t 

des C h y p r i o t e s t u r c s h a b i t a n t le nord d e C h y p r e d e s 'associer l i b r e m e n t 

avec des C h y p r i o t e s grecs et d ' a u t r e s p e r s o n n e s de la zone con t rô l ée p a r le 

1. P o u r le t e x t e de l 'article 10 de la C o n v e n t i o n , se r e p o r t e r au p a r a g r a p h e 4 5 6 c i - d e s s u s . 

2. P o u r le t e x t e d e l 'article 11 de la C o n v e n t i o n , se r e p o r t e r a u p a r a g r a p h e 4 6 2 c i - d e s s u s . 
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g o u v e r n e m e n t . Le g o u v e r n e m e n t d é f e n d e u r c o n t e s t e la s u b s t a n c e d e c e t t e 

a l l éga t i on . 

587. La C o m m i s s i o n renvoie à ses o b s e r v a t i o n s c i -dessus c o n c e r n a n t 

des griefs a n a l o g u e s re la t i fs a u x C h y p r i o t e s g recs h a b i t a n t le no rd de 

C h y p r e ( p a r a g r a p h e 463) . A u c u n é l é m e n t ne lui a é t é s igna lé qu i a t t e s t e 

de ce q u e les a u t o r i t é s a u r a i e n t , p e n d a n t la pé r i ode c o n s i d é r é e , e m p ê c h é 

les t e n t a t i v e s fai tes p a r des C h y p r i o t e s t u r c s r é s i d a n t d a n s le n o r d d e 

C h y p r e p o u r c o n s t i t u e r des a s soc ia t ions avec des C h y p r i o t e s g recs se 

t r o u v a n t d a n s les p a r t i e s n o r d ou sud d e C h y p r e . La C o m m i s s i o n 

c o n s i d è r e dès lors q u e ce gr ie f n ' e s t pas é tab l i . 

588 . La C o m m i s s i o n no t e q u ' a u s t a d e de l ' e x a m e n au fond, le 

g o u v e r n e m e n t r e q u é r a n t a auss i fo rmulé des griefs c o n c e r n a n t les 

r e s t r i c t i o n s a u d ro i t à la l i be r t é d e r é u n i o n d e s C h y p r i o t e s tu rcs h a b i t a n t 

le n o r d de C h y p r e . Il a en p a r t i c u l i e r a l l égué q u e ceux-ci ava i en t é t é 

e m p ê c h é s de p r e n d r e p a r t à d e s m a n i f e s t a t i o n s b i c o m m u n a u t a i r e s . La 

C o m m i s s i o n no t e q u e les d o c u m e n t s p e r t i n e n t s des N a t i o n s un ies font 

e f fec t ivement é t a t d 'obs tac les qu i on t é t é mis à des r é u n i o n s 

i n t e r c o m m u n a u t a i r e s à p a r t i r d u second s e m e s t r e de 1996. Il s 'agi t 

tou te fo i s là de fai ts d i s t inc t s p o s t é r i e u r s à la d a t e de la déc is ion s u r la 

r ecevab i l i t é en l ' espèce et n ' e n t r a n t d o n c pas d a n s son objet . La 

C o m m i s s i o n ne p e u t en c o n s é q u e n c e c o n n a î t r e de ce grief. 

Conclusion 

589. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la p é r i o d e 

c o n s i d é r é e il n 'y a pas eu v io la t ion d e l ' a r t ic le 11 de la C o n v e n t i o n à 

r a i son d ' u n e i n g é r e n c e d a n s le d ro i t à la l ibe r té d ' a s soc ia t ion des 

C h y p r i o t e s t u r c s r é s i d a n t d a n s le nord d e C h y p r e . 

d) Article 1 du Protocole n" 11 

590. Le g o u v e r n e m e n t r e q u é r a n t d é n o n c e u n e v io la t ion c o n t i n u e d e 

l ' a r t ic le 1 du Pro toco le n" 1, les C h y p r i o t e s tu rcs h a b i t a n t le no rd de 

C h y p r e ne p o u v a n t r e t o u r n e r su r l eur p r o p r i é t é d a n s la p a r t i e 

m é r i d i o n a l e d e C h y p r e . Il s 'en p r e n d auss i à u n e a t t e i n t e p e r m a n e n t e 

a u x d ro i t s d e s C h y p r i o t e s t u r c s au r e spec t de l eu r s b iens en r a i son 

d ' a c t e s c r i m i n e l s q u e les a u t o r i t é s t o l è r e n t se lon lui. Le g o u v e r n e m e n t 

d é f e n d e u r d é m e n t ces a l l é g a t i o n s ; il a f f i rme en p a r t i c u l i e r qu ' i l es t 

i r r é a l i s t e de s u p p o s e r q u e tel ou tel C h y p r i o t e t u r c h a b i t a n t le n o r d d e 

l 'île s o u h a i t e v é r i t a b l e m e n t r e t o u r n e r d a n s la p a r t i e sud et q u e les 

a u t o r i t é s de l 'E t a t r e q u é r a n t l ' a u t o r i s e r a i e n t à y r é c l a m e r la r e s t i t u t i o n 

d e s b i ens qu i lui a p p a r t i e n n e n t . Il s o u t i e n t auss i q u e les voies de r e c o u r s 

1. Pour le texte de l'article 1 du Protocole n" 1, se reporter au paragraphe 310 ci-dessus. 
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effectives d e la « R T C N » s 'offrent de m a n i è r e g é n é r a l e a u x C h y p r i o t e s 

t u r c s . 

5 9 1 . La q u e s t i o n de savoi r si l 'Eta t d é f e n d e u r c o m m e t u n e i n g é r e n c e 

d a n s les d ro i t s de p r o p r i é t é des C h y p r i o t e s t u r c s d a n s le sud de C h y p r e 

n ' e s t p a s le p e n d a n t de la q u e s t i o n a n a l o g u e qu i a é t é sou levée à l ' éga rd 

d e s C h y p r i o t e s g recs d é p l a c é s ( p a r a g r a p h e s 311-322 c i -dessus ) . Les 

m e s u r e s q u e les a u t o r i t é s de l 'E ta t r e q u é r a n t on t p r i ses q u a n t à 

l ' a d m i n i s t r a t i o n des b i ens des C h y p r i o t e s tu rcs d a n s le Sud (dont le 

g o u v e r n e m e n t d é f e n d e u r p r é t e n d qu ' e l l e s sont a n a l o g u e s à cel les 

a p p l i q u é e s a u x b i ens chyp r io t e s g recs d a n s le N o r d ) n e se t r o u v e n t p a s 

en c a u s e ici. La C o m m i s s i o n re lève tou te fo is q u ' e n r a i son du s y s t è m e 

d ' a t t r i b u t i o n des t e r r e s a p p l i q u é d a n s le n o r d de C h y p r e , les C h y p r i o t e s 

t u r c s r é s i d a n t d a n s c e t t e r ég ion on t en g é n é r a l t r a n s f é r é l eu r s d r o i t s 

p a t r i m o n i a u x d a n s le sud d e C h y p r e à la « R T C N » c o n t r e d e s b i ens qu ' i l s 

se son t vu a t t r i b u e r d a n s le N o r d . Le g o u v e r n e m e n t r e q u é r a n t a f f i rme 

qu ' i l s l 'ont fait sous la c o n t r a i n t e et q u ' a u x fins de la C o n v e n t i o n ils 

do iven t donc tou jours ê t r e cons idé r é s c o m m e les p r o p r i é t a i r e s l égaux des 

b iens qu ' i l s on t laissés d e r r i è r e eux d a n s le sud de C h y p r e . Si te l é t a i t le 

cas , les m e s u r e s pr i ses p a r les a u t o r i t é s chypr io t e s d u N o r d n ' a u r a i e n t pas 

v a l a b l e m e n t pr ivé les p r o p r i é t a i r e s chypr io t e s tu rcs de la m a î t r i s e de l eu r s 

b iens se t r o u v a n t d a n s le Sud et c o m m e le g o u v e r n e m e n t r e q u é r a n t ne 

r e c o n n a î t p a s la va l id i té j u r i d i q u e de l eu r s t r a n s a c t i o n s avec les a u t o r i t é s 

du N o r d , ils p o u r r a i e n t e f fec t ivement e x e r c e r auss i c e t t e m a î t r i s e s'ils le 

s o u h a i t a i e n t . Le seul obs t ac l e don t la r e sponsab i l i t é pu isse ê t r e i m p u t é e à 

cet é g a r d aux a u t o r i t é s de l 'E ta t d é f e n d e u r est l ' en t r ave à l 'accès des 

i n t é r e s s é s a u x b iens se t r o u v a n t d a n s le sud de C h y p r e , p o u r a u t a n t q u e 

la l iber té des C h y p r i o t e s t u r c s de se r e n d r e d a n s le Sud soit r e s t r e i n t e . A 

s u p p o s e r q u e l ' imposs ib i l i té d ' a c c é d e r à sa p r o p r i é t é p a r su i t e des 

r e s t r i c t i ons à la l ibe r té de m o u v e m e n t puisse faire re lever lesd i tes 

r e s t r i c t i o n s d e l 'a r t ic le 1 du Pro toco le n" 1 ( a r r ê t Loizidou (fond) p r é c i t é ) , 

la C o m m i s s i o n no t e q u e quo i qu ' i l en soit on ne lui a s igna lé a u c u n cas où, 

p e n d a n t la p é r i o d e c o n s i d é r é e ici, des C h y p r i o t e s tu rcs r é s i d a n t d a n s le 

no rd de C h y p r e a i e n t t e n t é d ' a c c é d e r à l eu r s b iens d a n s le sud d e C h y p r e 

e t en a i en t é t é e m p ê c h é s . La C o m m i s s i o n e s t i m e dès lors q u e le g r ie f ci-

d e s s u s ne se t rouve pas é t ab l i . 

592 . Q u a n t à l ' a u t r e g r ie f r e la t i f a u x a t t e i n t e s i l légales c o m m i s e s p a r 

des p a r t i c u l i e r s a u x b iens de C h y p r i o t e s t u r c s h a b i t a n t le nord d e C h y p r e , 

la C o m m i s s i o n re lève q u e s'il n ' a pas é t é m e n t i o n n é e x p r e s s é m e n t d a n s la 

déc is ion s u r la r ecevab i l i t é , il a dé j à é t é p r é s e n t é a u s t a d e d e la 

recevab i l i t é d e la p r o c é d u r e . Elle e s t i m e toutefo is q u e des voies d e 

r ecou r s suf f i san tes ex i s t en t d a n s le n o r d d e C h y p r e à cet é g a r d . Q u o i 

qu ' i l en soit , elle n ' e s t i m e pas é tab l i qu ' i l y ait d e la p a r t des a u t o r i t é s 

u n e p r a t i q u e a d m i n i s t r a t i v e c o n s i s t a n t à t o l é r e r s y s t é m a t i q u e m e n t d e 

te l les a t t e i n t e s . 
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Conclusion 

593 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

c o n s i d é r é e il n 'y a pas eu v io la t ion de l ' a r t ic le 1 du Pro toco le n" 1 en ce 

q u e l 'on n ' a u r a i t pas r e s p e c t é les b iens d e s C h y p r i o t e s tu rcs r é s i d a n t 

d a n s le nord de C h y p r e . 

e) Article 13 de la Convent ion 1 

594. Le g o u v e r n e m e n t r e q u é r a n t d é n o n c e u n e v io la t ion de l ' a r t ic le 13 

d e la C o n v e n t i o n e n ce q u e les C h y p r i o t e s t u r c s r é s i d a n t d a n s le n o r d d e 

C h y p r e ne d i s p o s e r a i e n t pas de voies de r e c o u r s p e r t i n e n t e s ou suf f i san tes 

s ' ag i s san t des a t t e i n t e s à l eu r s d ro i t s a u t i t r e de la C o n v e n t i o n 

m e n t i o n n é s c i -dessus . Le g o u v e r n e m e n t d é f e n d e u r a f f i rme q u e des voies 

d e r e c o u r s effectives s 'offrent de m a n i è r e g é n é r a l e a u x C h y p r i o t e s t u r c s 

d e C h y p r e - N o r d . 

595 . La C o m m i s s i o n r a p p e l l e les i n f o r m a t i o n s q u e le g o u v e r n e m e n t 

d é f e n d e u r lui a fournies sur le s y s t è m e j u d i c i a i r e d e la « R T C N » 

( p a r a g r a p h e s 106-111 c i -dessus ) . Elle e s t i m e q u e de m a n i è r e g é n é r a l e 

les r e c o u r s qu 'off re ce s y s t è m e j u d i c i a i r e s e m b l e n t suffire p o u r fourn i r 

u n r e d r e s s e m e n t à t o u t e v io la t ion a l l éguée des d r o i t s q u e confère la 

C o n v e n t i o n . En p a r t i c u l i e r , lo r squ ' e l l e a e x a m i n é les d ivers gr iefs q u e la 

p r é s e n t e r e q u ê t e soulève à p ropos des d ro i t s des C h y p r i o t e s t u r c s , elle a 

jugé non é t ab l i e l ' a l l éga t ion de p r a t i q u e s a d m i n i s t r a t i v e s cons i s t an t à 

r e fuse r à c e r t a i n s g r o u p e s de p e r s o n n e s u n e p r o t e c t i o n j u d i c i a i r e . P a r 

a i l l eu r s , les c o n s i d é r a t i o n s spéc ia les qu i on t a m e n é la C o m m i s s i o n à 

conc lu r e à l ' absence de voies d e r ecou r s effectives d a n s le no rd d e 

C h y p r e p o u r c e r t a i n s gr iefs d e s C h y p r i o t e s g recs ( p a r a g r a p h e 505 ci-

des sus ) ne va l en t pas p o u r les C h y p r i o t e s t u r c s . Il y a d o n c lieu d ' é c a r t e r 

ce grief. 

Conclusion 

596. La C o m m i s s i o n conc lu t , pa r d i x - n e u f voix c o n t r e u n e , q u e 

pendant la pé r iode c o n s i d é r é e il n 'y a pas eu v io la t ion de l 'a r t ic le 13 de la 

C o n v e n t i o n en ce q u e les C h y p r i o t e s t u r c s r é s i d a n t d a n s le n o r d de C h y p r e 

ne d i s p o s e r a i e n t pas de voies d e r e c o u r s effectives. 

1. Pour le texte de l'article 13 de la Convention, se reporter au paragraphe 325 ci-dessus. 
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R é c a p i t u l a t i o n d e s c o n c l u s i o n s 

A. C o n s i d é r a t i o n s g é n é r a l e s e t l i m i n a i r e s 

597. La C o m m i s s i o n conclut , à l ' u n a n i m i t é , q u e le g o u v e r n e m e n t 

r e q u é r a n t avait b ien qua l i t é p o u r p r é s e n t e r a u t i t re de l 'ancien ar t ic le 24 de 

la Conven t ion u n e r e q u ê t e d i r igée con t re l 'E ta t d é f e n d e u r ( p a r a g r a p h e 73). 

598 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e le g o u v e r n e m e n t 

r e q u é r a n t a un i n t é r ê t j u r i d i q u e l ég i t ime à o b t e n i r qu ' e l l e e x a m i n e la 

p r é s e n t e r e q u ê t e a u fond ( p a r a g r a p h e 87) . 

599. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e les faits d é n o n c é s d a n s 

la p r é s e n t e r e q u ê t e re lèven t de la « j u r i d i c t i o n » de la T u r q u i e au sens de 

l 'ar t ic le 1 d e la C o n v e n t i o n et , dès lors, e n g a g e n t la r e sponsab i l i t é de l 'E ta t 

d é f e n d e u r a u r e g a r d de la C o n v e n t i o n ( p a r a g r a p h e 103). 

600. La C o m m i s s i o n conc lu t , pa r d i x - n e u f voix c o n t r e u n e , q u ' a u x fins 

d e l ' anc ien a r t i c le 26 de la C o n v e n t i o n , les r e cou r s d i spon ib les d a n s le n o r d 

de C h y p r e do iven t pa s se r p o u r des « r e c o u r s i n t e r n e s » de l 'E ta t d é f e n d e u r 

et qu ' e l l e p r o c é d e r a à l ' éva lua t ion d e l e u r c a r a c t è r e effectif d a n s les 

c i r c o n s t a n c e s spéci f iques où la q u e s t i o n se pose ( p a r a g r a p h e 128). 

6 0 1 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u ' a u c u n e a u t r e q u e s t i o n 

ne se pose q u a n t a u r e spec t de la r èg le des six mois p r é v u e à l ' anc ien 

a r t i c le 26 de la C o n v e n t i o n ( p a r a g r a p h e 131). 

B. C h y p r i o t e s g r e c s p o r t é s d i s p a r u s 

602. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas eu v io la t ion 

de l 'ar t ic le 4 de la C o n v e n t i o n ( p a r a g r a p h e 196). 

603 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas eu p e n d a n t 

la pé r i ode c o n s i d é r é e v io la t ion de l ' a r t ic le 5 d e la C o n v e n t i o n du fait de la 

d é t e n t i o n effective de C h y p r i o t e s g recs p o r t é s d i s p a r u s ( p a r a g r a p h e 212) . 

604. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu p e n d a n t la 

pé r i ode c o n s i d é r é e u n e v io la t ion c o n t i n u e d e l 'a r t ic le 5 de la C o n v e n t i o n 

du fait q u e les a u t o r i t é s de l 'E ta t d é f e n d e u r n ' on t pas m e n é d ' e n q u ê t e 

efficace sur le sor t des C h y p r i o t e s g recs p o r t é s d i s p a r u s a y a n t fait l 'objet 

d ' u n e p l a i n t e p laus ib le selon l aque l l e ils se t r o u v a i e n t d é t e n u s sous 

l ' au to r i t é de la T u r q u i e au m o m e n t d e leur d i spa r i t i on ( p a r a g r a p h e 213) . 

605 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' e l l e a c o m p é t e n c e p o u r 

e x a m i n e r la q u e s t i o n des C h y p r i o t e s g recs p o r t é s d i s p a r u s sous l ' angle de 

l ' a r t ic le 2 de la C o n v e n t i o n , q u e c e t t e d i spos i t ion est app l i cab le et qu ' e l l e a 

é t é violée du fait q u e les a u t o r i t é s d e l 'E ta t d é f e n d e u r n 'on t pas m e n é 

d ' e n q u ê t e effective ( p a r a g r a p h e 225) . 

606 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion 

c o n t i n u e d e l ' a r t ic le 3 d e la C o n v e n t i o n d a n s le che f d e s famil les des 

p e r s o n n e s p o r t é e s d i s p a r u e s ( p a r a g r a p h e 236) . 
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607. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu de 

r e c h e r c h e r s'il y a eu viola t ion d e s a r t ic les 8 e t /ou 10 de la C o n v e n t i o n 

d a n s le chef des famil les des p e r s o n n e s p o r t é e s d i s p a r u e s ( p a r a g r a p h e 237) . 

C. D o m i c i l e e t b i e n s d e s p e r s o n n e s d é p l a c é e s 

608. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu au cours d e la 

p é r i o d e cons idé r ée u n e v io la t ion c o n t i n u e de l ' a r t ic le 8 de la C o n v e n t i o n à 

r a i son d u refus d ' a u t o r i s e r les C h y p r i o t e s g recs d é p l a c é s à r e t r o u v e r l eu r 

domic i l e d a n s le no rd de C h y p r e ( p a r a g r a p h e 272) . 

609. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d e 

r e c h e r c h e r s'il y a eu u n e v io la t ion s u p p l é m e n t a i r e de l ' a r t ic le 8 de la 

C o n v e n t i o n à r a i son des modi f ica t ions a p p o r t é e s à l ' e n v i r o n n e m e n t 

d é m o g r a p h i q u e et c u l t u r e l des domic i l e s des p e r s o n n e s d é p l a c é e s d a n s le 

no rd d e C h y p r e ( p a r a g r a p h e 273) . 

610. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu au cour s de la 

p é r i o d e c o n s i d é r é e u n e v io la t ion c o n t i n u e de l 'a r t ic le 1 du Pro toco le n° 1 

d u fait q u e les p r o p r i é t a i r e s chyp r io t e s g recs d e b iens d a n s le no rd d e 

C h y p r e sont pr ivés de l 'accès , de la m a î t r i s e , d e l ' u sage e t de la 

jou i s sance de l eu r s b iens et de t o u t e i n d e m n i s a t i o n p o u r l ' a t t e i n t e à l eu r s 

d ro i t s de p r o p r i é t é ( p a r a g r a p h e 322) . 

6 1 1 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion d e 

l ' a r t ic le 13 de la C o n v e n t i o n du fait q u e les C h y p r i o t e s g recs ne r é s i d a n t 

pas d a n s le no rd de C h y p r e n ' on t bénéf ic ié d ' a u c u n r e c o u r s p o u r c o n t e s t e r 

les i n g é r e n c e s d a n s les d ro i t s q u e l eu r g a r a n t i s s e n t l ' a r t ic le 8 de la 

C o n v e n t i o n et l ' a r t ic le 1 du P ro toco le n" 1 ( p a r a g r a p h e 328) . 

612. La C o m m i s s i o n conc lu t , p a r d ix -neu f voix c o n t r e u n e , qu ' i l y a eu 

v io la t ion de l ' a r t ic le 14 de la C o n v e n t i o n c o m b i n é avec l 'a r t ic le 8 

d e la C o n v e n t i o n e t avec l ' a r t ic le 1 du Pro toco le n" 1 à ra i son des 

d i s c r i m i n a t i o n s q u ' o n t sub ies les C h y p r i o t e s g recs ne r é s i d a n t pas d a n s le 

no rd de C h y p r e p o u r ce qu i est d e leur d ro i t au r e spec t de l eu r domic i l e et 

d e l eu r s b iens ( p a r a g r a p h e 336) . 

613 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d e 

r e c h e r c h e r si pa re i l l e d i s c r i m i n a t i o n c o n s t i t u e auss i un t r a i t e m e n t 

i n h u m a i n ou d é g r a d a n t au sens d e l ' a r t ic le 3 de la C o n v e n t i o n 

( p a r a g r a p h e 337) . 

D . C o n d i t i o n s d e v ie d e s C h y p r i o t e s g r e c s d a n s l e n o r d d e C h y p r e 

614. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la p é r i o d e 

c o n s i d é r é e il n 'y a pas eu v io la t ion de l ' a r t ic le 2 de la C o n v e n t i o n du fait 

q u e les C h y p r i o t e s g recs et les m a r o n i t e s r é s i d a n t d a n s le n o r d de C h y p r e 

se s e r a i e n t vus pr ivés de l 'accès a u x services m é d i c a u x ( p a r a g r a p h e 435) . 
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615 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e d u r a n t la pé r i ode 

c o n s i d é r é e il n 'y a p a s eu v io la t ion de l ' a r t ic le 5 de la C o n v e n t i o n e n v e r s 

les C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e ( p a r a g r a p h e 438) . 

616. La C o m m i s s i o n conc lu t , p a r d ix-sep t voix c o n t r e t ro is , q u e 

p e n d a n t la pé r i ode cons idé r ée il n 'y a pas eu v io la t ion d e l ' a r t ic le 6 de la 

C o n v e n t i o n enve r s les C h y p r i o t e s g recs r é s i d a n t d a n s le n o r d de C h y p r e 

( p a r a g r a p h e 448) . 

617. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

c o n s i d é r é e il y a eu v io la t ion d e l 'a r t ic le 9 de la C o n v e n t i o n e n v e r s les 

C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e ( p a r a g r a p h e 454) . 

618 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u ' a u cour s de la pé r i ode 

c o n s i d é r é e il y a eu v io la t ion de l 'a r t ic le 10 de la C o n v e n t i o n e n v e r s les 

C h y p r i o t e s g recs r é s i d a n t d a n s le n o r d de C h y p r e e n ce q u e les m a n u e l s 

d e s t i n é s à l eu r s écoles p r i m a i r e s ont fait l 'objet de m e s u r e s de c e n s u r e 

excessives ( p a r a g r a p h e 460) . 

619. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la p é r i o d e 

cons idé r ée il n 'y a pas eu v iola t ion du dro i t à la l i be r t é d ' a s soc ia t ion 

p révu à l ' a r t ic le 11 d e la C o n v e n t i o n e n v e r s les C h y p r i o t e s g recs r é s i d a n t 

d a n s le nord de C h y p r e ( p a r a g r a p h e 466) . 

620. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u ' a u cour s de la pé r i ode 

cons idé r ée il y a eu u n e v io la t ion c o n t i n u e d e l 'a r t ic le 1 d u Pro toco le n" 1 

d a n s le chef des C h y p r i o t e s g recs r é s i d a n t d a n s le n o r d d e C h y p r e en ce 

q u e l eu r d ro i t au r e spec t de l eu r s b i ens n ' a pas é té g a r a n t i d a n s le cas où 

ils q u i t t e n t d é f i n i t i v e m e n t ce t e r r i t o i r e et en ce q u e , s'ils v i e n n e n t à 

d é c é d e r , les d ro i t s s u c c e s s o r a u x des p e r s o n n e s r é s i d a n t d a n s le Sud ne 

sont p a s r e c o n n u s ( p a r a g r a p h e 472) . 

6 2 1 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

c o n s i d é r é e il n 'y a pas eu v io la t ion de l ' a r t ic le 1 du P ro toco le n" 1 en ce q u e 

les b i ens des C h y p r i o t e s g recs r é s i d a n t d a n s le nord d e C h y p r e n e s e r a i e n t 

pas p r o t é g é s c o n t r e les i n g é r e n c e s de p a r t i c u l i e r s ( p a r a g r a p h e 473) . 

622 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la p é r i o d e 

cons idé r ée il y a eu v io la t ion d e l ' a r t ic le 2 d u Pro toco le n" 1 enve r s les 

C h y p r i o t e s g recs r é s i d a n t d a n s le n o r d de C h y p r e f au te d ' é t a b l i s s e m e n t s 

d ' e n s e i g n e m e n t s e c o n d a i r e a p p r o p r i é s ( p a r a g r a p h e 479) . 

623 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

c o n s i d é r é e il y a eu v io la t ion du droi t d e s C h y p r i o t e s g recs r é s i d a n t d a n s 

le n o r d de C h y p r e a u r e spec t de l eu r vie p r ivée et famil ia le et au r e s p e c t d e 

leur domic i l e , g a r a n t i p a r l ' a r t ic le 8 d e la C o n v e n t i o n ( p a r a g r a p h e 490) . 

624. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

cons idé r ée il n 'y a pas eu v io la t ion du d ro i t des C h y p r i o t e s grecs r é s i d a n t 

d a n s le no rd de C h y p r e au r e s p e c t de leur c o r r e s p o n d a n c e , g a r a n t i p a r 

l ' a r t ic le 8 de la C o n v e n t i o n ( p a r a g r a p h e 4 9 1 ) . 

625 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 

cons idé r ée il y a eu v io la t ion d e l ' a r t ic le 3 d e la C o n v e n t i o n en ce q u e les 
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C h y p r i o t e s g recs r é s i d a n t d a n s la rég ion d u K a r p a s , d a n s le n o r d de 
C h y p r e , ont fait l 'objet d ' u n e d i s c r i m i n a t i o n s ' ana lysan t en un t r a i t e m e n t 
d é g r a d a n t ( p a r a g r a p h e 499) . 

626 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l ne s ' impose p a s 
d ' e x a m i n e r si au cour s d e la p é r i o d e cons idé r ée il y a eu v io la t ion de 
l ' a r t ic le 14 d e la C o n v e n t i o n e n v e r s les C h y p r i o t e s g recs r é s i d a n t d a n s le 
n o r d d e C h y p r e ( p a r a g r a p h e 502) . 

627. La C o m m i s s i o n conc lu t , p a r d ix -hu i t voix c o n t r e d e u x , qu ' i l n 'y a 
pas eu v io la t ion d e l ' a r t ic le 13 d e la C o n v e n t i o n en ce qu i c o n c e r n e les 
i n g é r e n c e s c o m m i s e s p a r des p a r t i c u l i e r s d a n s les d ro i t s des C h y p r i o t e s 
g recs r é s i d a n t d a n s le no rd de C h y p r e a u t i t r e des a r t i c l es 8 d e la 
C o n v e n t i o n et 1 du Pro toco le n° 1 ( p a r a g r a p h e 506) . 

628 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l y a eu v io la t ion d e 
l ' a r t ic le 13 de la C o n v e n t i o n en ce qu i c o n c e r n e les i n g é r e n c e s c o m m i s e s 
p a r les a u t o r i t e s d a n s les d ro i t s d e s C h y p r i o t e s g recs r é s i d a n t d a n s le n o r d 
d e C h y p r e a u t i t r e des a r t i c l es 3 , 8, 9 et 10 de la C o n v e n t i o n et 1 et 2 du 
P ro toco le n" 1 ( p a r a g r a p h e 507) . 

E. D r o i t d e s C h y p r i o t e s g r e c s d é p l a c é s à t e n i r d e s é l e c t i o n s l i b r e s 

629 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , qu ' i l n 'y a pas eu v io la t ion 
du dro i t des C h y p r i o t e s g recs d é p l a c é s à o r g a n i s e r des é lec t ions l ib res tel 
q u e le g a r a n t i t l ' a r t ic le 3 d u Pro toco le n" 1 ( p a r a g r a p h e 515) . 

F. G r i e f s r e l a t i f s a u x C h y p r i o t e s t u r c s 

630. La C o m m i s s i o n conc lu t , p a r d ix -neu f voix c o n t r e u n e , qu ' i l n 'y a 
p a s eu v io la t ion des d ro i t s des C h y p r i o t e s t u r c s o p p o s a n t s au r é g i m e d u 
nord d e C h y p r e a u t i t r e des a r t i c l e s 3, 5, 8, 10 e t 11 d e la C o n v e n t i o n p o u r 
m a n q u e m e n t à la p r o t e c t i o n de ces d r o i t s vou lue p a r ces d i spos i t ions 
( p a r a g r a p h e 574) . 

6 3 1 . La C o m m i s s i o n conc lu t , p a r t r e ize voix c o n t r e sep t , qu ' i l n 'y a pas 
eu v io la t ion des d ro i t s des m e m b r e s de la c o m m u n a u t é t s i gane chyp r io t e 
t u r q u e au t i t r e des a r t i c les 3 , 5, 8 et 14 de la C o n v e n t i o n p o u r 
m a n q u e m e n t à la p r o t e c t i o n d u e à ces d ro i t s ( p a r a g r a p h e 577) . 

632. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u ' a u cour s de la pé r i ode 
c o n s i d é r é e il n 'y a pas eu v io la t ion de l 'a r t ic le 6 de la C o n v e n t i o n en ce q u e 
des civils chypr io t e s tu rcs r é s i d a n t d a n s le n o r d de C h y p r e a u r a i e n t é t é 
j u g é s p a r d e s j u r i d i c t i o n s mi l i t a i r e s m a n q u a n t d ' i n d é p e n d a n c e et 
d ' i m p a r t i a l i t é ( p a r a g r a p h e 581) . 

633 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u ' a u cour s d e la p é r i o d e 
c o n s i d é r é e il n 'y a pas eu v io la t ion de l ' a r t ic le 10 de la C o n v e n t i o n à r a i son 
d e r e s t r i c t i o n s a u d ro i t d e s C h y p r i o t e s t u r c s r é s i d a n t d a n s le no rd d e 
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C h y p r e de recevoi r des i n f o r m a t i o n s p a r la p r e s s e en l a n g u e g r e c q u e 
( p a r a g r a p h e 585) . 

634. La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 
c o n s i d é r é e il n 'y a pas eu v io la t ion de l ' a r t ic le 11 de la C o n v e n t i o n à 
ra i son d ' u n e i n g é r e n c e d a n s le dro i t à la l i be r t é d ' a s soc ia t ion des 
C h y p r i o t e s t u r c s r é s i d a n t d a n s le n o r d d e C h y p r e ( p a r a g r a p h e 589) . 

635 . La C o m m i s s i o n conc lu t , à l ' u n a n i m i t é , q u e p e n d a n t la pé r i ode 
c o n s i d é r é e il n 'y a p a s eu v io la t ion de l ' a r t ic le 1 du P ro toco le n" 1 en ce 
q u e l 'on n ' a u r a i t pas r e s p e c t é les b iens des C h y p r i o t e s t u r c s r é s i d a n t 
d a n s le no rd d e C h y p r e ( p a r a g r a p h e 593) . 

636 . La C o m m i s s i o n conc lu t , p a r d i x - n e u f voix c o n t r e u n e , q u e 
p e n d a n t la pé r i ode c o n s i d é r é e il n 'y a p a s eu v io la t ion de l ' a r t ic le 13 de la 
C o n v e n t i o n e n ce q u e les C h y p r i o t e s t u r c s r é s i d a n t d a n s le no rd de C h y p r e 
ne d i s p o s e r a i e n t pas de voies d e r e c o u r s effectives ( p a r a g r a p h e 596) . 

M . - T . SCHOEPFER 

S e c r é t a i r e de la C o m m i s s i o n 
S. T R E C H S E L 

P r é s i d e n t de la C o m m i s s i o n 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 

D E M . T R E C H S E L S U R L ' A R T I C L E 14 

D E L A C O N V E N T I O N 

(Traduction) 

C o n t r a i r e m e n t à la ma jo r i t é d e la C o m m i s s i o n , j ' e s t i m e q u e l ' a r t ic le 14 

n e s ' a p p l i q u e n u l l e m e n t d a n s u n e affaire où il y a déjà eu un c o n s t a t de 

v io la t ion de la C o n v e n t i o n . D e fait, la C o m m i s s i o n est a p p e l é e à chois i r 

e n t r e deux poss ib i l i t é s : soit il y a eu v io la t ion d ' u n e g a r a n t i e d o n n é e de 

la C o n v e n t i o n , soit il n 'y en a p a s eu. Si l 'on c o n s t a t e la v io la t ion de l ' une 

des g a r a n t i e s é n o n c é e s p a r les d i spos i t ions n o r m a t i v e s d e la C o n v e n t i o n 

ou de ses P ro toco le s , l 'on ne p e u t c o n s t a t e r d e su rc ro î t q u e la v io la t ion se 

t r ouve a g g r a v é e p a r un é l é m e n t d i s c r i m i n a t o i r e . 

J e concède q u ' u n e d i s c r i m i n a t i o n p e u t en soi p o r t e r un to r t qu i 

s ' ana lyse en u n e v io la t ion d ' u n d ro i t de l ' h o m m e . C o m m e la C o m m i s s i o n 

l'a dit en l ' occu r r ence , le type d e c o m p o r t e m e n t d e s a u t o r i t é s chyp r io t e s 

t u r q u e s à C h y p r e a, du fait d ' u n e d i s c r i m i n a t i o n , enf re in t le d ro i t q u e 

l ' a r t ic le 3 d e la C o n v e n t i o n confère à l ' e n s e m b l e de la c o m m u n a u t é 

chyp r io t e g r e c q u e d a n s le n o r d d u pays . Tou te fo i s , l ' a r t ic le 14 n ' i n t e r d i t 

la d i s c r i m i n a t i o n q u e d a n s « la j o u i s s a n c e des d ro i t s et l i be r t é s é n o n c é s » 

d a n s la C o n v e n t i o n . Il faut e n t e n d r e p a r là q u e c 'es t s e u l e m e n t si u n e 

d i s t inc t ion d é r a i s o n n a b l e est o p é r é e e n t r e des indiv idus j o u i s s a n t de p a r t 

et d ' a u t r e , b i en q u ' à des d e g r é s d ivers , des d ro i t s e t l i be r t é s énoncés d a n s 

la C o n v e n t i o n , qu ' i l peu t y avoir d i s c r i m i n a t i o n . C e p o u r r a i t ê t r e le cas p a r 

e x e m p l e en cas d ' i n g é r e n c e d i f fé renc ia t r i ce d a n s l 'un des d ro i t s é n o n c é s 

a u x a r t i c les 8 à 1 1 d a n s des cond i t i ons r e l e v a n t du p a r a g r a p h e 2 d e ces 

a r t i c l e s . Dès lors qu ' i l y a v io la t ion de la C o n v e n t i o n , la no t ion m ê m e de 

d i s c r i m i n a t i o n / d i s t i n c t i o n r a i s o n n a b l e p e r d tou te fo is son sens . 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 

D E M . B U S U T T I L 

(Traduction) 

J e m ' é c a r t e de la conc lus ion à l aque l l e la m a j o r i t é p a r v i e n t au 

p a r a g r a p h e 448 du r a p p o r t et d ' a p r è s l aque l l e il n 'y a pas eu v io la t ion de 

l ' a r t ic le 6 de la C o n v e n t i o n d a n s le chef des C h y p r i o t e s g recs r é s i d a n t d a n s 

le n o r d de C h y p r e . 

L ' a r t i c le 6 exige q u e les t r i b u n a u x so ien t « é t a b l i s p a r la loi» p o u r 

sa t i s fa i re aux ex igences d e la C o n v e n t i o n . La q u e s t i o n d é t e r m i n a n t e ici 

es t de savoir si les j u r i d i c t i o n s d u nord de C h y p r e sont des t r i b u n a u x 

« é t a b l i s p a r la lo i» , c o m p t e t e n u du s t a t u t j u r i d i q u e i n t e r n a t i o n a l 

p r é c a i r e de la « R T C N » . 

A m o n sens , d a n s l ' express ion « é t a b l i p a r la lo i» , loi n e p e u t s ' e n t e n d r e 

s i m p l e m e n t d u dro i t i n t e r n e , n o t a m m e n t lorsqu ' i l est q u e s t i o n d ' u n e 

affaire i n t e r é t a t i q u e c o m m e celle-ci. La léga l i t é d u s y s t è m e j u d i c i a i r e 

en c a u s e doi t n é c e s s a i r e m e n t se conci l ier avec les p r inc ipes du dro i t 

i n t e r n a t i o n a l g é n é r a l c o m m e , en l ' o ccu r r ence , avec les ob l iga t ions 

spéci f iques q u e la T u r q u i e a sousc r i t e s en v e r t u d ' u n t r a i t é à l ' époque d e 

la c r é a t i o n en 1960 d ' u n E t a t d e C h y p r e i n d é p e n d a n t . 

Le t e r m e « l o i » f i gu ran t à l ' a r t ic le 6 doi t s ' i n t e r p r é t e r à la l u m i è r e d e 

l ' a f f i rmat ion h a r d i e des E t a t s c o n t r a c t a n t s te l le q u ' e l l e figure d a n s le 

p r é a m b u l e de la C o n v e n t i o n : la p r é é m i n e n c e du d ro i t est p a r t i e 

i n t é g r a n t e de l eu r p a t r i m o i n e c o m m u n . S'il en est b i e n a ins i , il m e p a r a î t 

imposs ib le de d i s t i n g u e r e n t r e la p r é é m i n e n c e d u d ro i t , no t i on i n t e r n e , et 

p r é é m i n e n c e du d ro i t , no t ion i n t e r n a t i o n a l e c o m m u n e d a n s un c a d r e 

e u r o p é e n . Les d e u x se fonden t i m m a n q u a b l e m e n t d a n s u n e no t ion 

indivis ible . 

Au p a r a g r a p h e 444 , la m a j o r i t é s ' appu ie su r la « C o n s t i t u t i o n de la 

R T C N » ; elle y voit le d ro i t é t ab l i au nord d e C h y p r e , m a i s , d a n s son 

a r r ê t su r le fond d a n s l 'affaire Loizidou c. Turquie ( a r r ê t d u 18 d é c e m b r e 

1996, Recueil des arrêts et décisions 1996-VI), la C o u r e u r o p é e n n e a di t q u e 

« l a c o m m u n a u t é i n t e r n a t i o n a l e e s t i m e q u e la R é p u b l i q u e de C h y p r e est 

l ' u n i q u e g o u v e r n e m e n t l ég i t ime d e l'île et a tou jours refusé d ' a d m e t t r e la 

l ég i t im i t é d e la « R T C N » en t a n t q u ' E t a t au sens du d ro i t i n t e r n a t i o n a l » 

(pp . 2235-2236, § 5 6 ) . 

P o u r moi cela p e u t s ignif ier une s eu l e c h o s e : les s y s t è m e s légal et 

j u d i c i a i r e é tab l i s p a r la « R T C N » et a c t u e l l e m e n t e n v i g u e u r d a n s le n o r d 

de C h y p r e sont l ' é m a n a t i o n d ' u n r é g i m e i l légal i ncapab l e d ' e n g e n d r e r la 

l éga l i t é . T o u t en t e n a n t c o m p t e de l 'opinion e x p r i m é e pa r la C o u r 

i n t e r n a t i o n a l e de j u s t i c e d a n s son avis c o n s u l t a t i f d a n s l 'affaire de la 

N a m i b i e , à savoir q u e le d ro i t i n t e r n a t i o n a l r e c o n n a î t la l ég i t imi t é de 
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c e r t a i n s a r r a n g e m e n t s et t r a n s a c t i o n s j u r i d i q u e s , p a r e x e m p l e p o u r 

l ' e n r e g i s t r e m e n t des n a i s s a n c e s , décès et m a r i a g e s d o n t on ne p o u r r a i t 

i g n o r e r les effets q u ' a u d é t r i m e n t des h a b i t a n t s d u t e r r i t o i r e c o n c e r n é , 

l 'on p e u t s é r i e u s e m e n t d o u t e r q u e c e t t e excep t ion l imi t ée pu i s se 

s ' app l i que r de m a n i è r e g é n é r a l e à l ' i n s t a u r a t i o n sur u n te l t e r r i t o i r e d ' u n 

pouvo i r j u d i c i a i r e appe l é à fonc t ionne r d a n s u n e n v i r o n n e m e n t « l é g a l » , 

l eque l est l u i - m ê m e p ré jud ic i ab le aux h a b i t a n t s en ce q u e - la m a j o r i t é 

l 'a dé j à c o n s t a t é d a n s le p r é s e n t r a p p o r t - p l u s i e u r s d ro i t s f o n d a m e n t a u x 

d e ceux-ci on t é t é violés. 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E D E M . R O Z A K I S 

(Traduction) 

J e souscr is à la p l u p a r t des c o n s t a t s e t conc lus ions de la C o m m i s s i o n en 

ce qu i c o n c e r n e les griefs d u g o u v e r n e m e n t r e q u é r a n t , m a i s j e ne puis 

m a r q u e r m o n accord avec c inq des conc lus ions , à savoir celles selon 

lesque l les a) p e n d a n t la pé r i ode c o n s i d é r é e , il n 'y a pas eu v io la t ion de 

l ' a r t ic le 6 de la C o n v e n t i o n enve r s les C h y p r i o t e s g recs r é s i d a n t d a n s le 

no rd de C h y p r e ; b) il n 'y a p a s eu v iola t ion d e l ' a r t ic le 13 s ' ag i s san t de 

l ' i ngé rence de p a r t i c u l i e r s d a n s les d ro i t s de C h y p r i o t e s grecs r é s i d a n t 

d a n s le no rd d e C h y p r e a u t i t r e des a r t i c l es 8 de la C o n v e n t i o n et 1 du 

P ro toco le n" 1 ; c) il n 'y a p a s eu v io la t ion des d ro i t s des C h y p r i o t e s t u r c s 

o p p o s a n t s au r é g i m e d e C h y p r e - N o r d a u t i t r e des a r t i c l es 3, 5, 8, 10 et 11 

d e la C o n v e n t i o n fau te de p r o t e c t i o n d e ces d r o i t s ; d) q u e l ' absence d e 

r ecou r s effectifs p o u r les C h y p r i o t e s t u r c s r é s i d a n t d a n s le n o r d d e 

C h y p r e n ' a pas e m p o r t é v io la t ion de l ' a r t ic le 13 de la C o n v e n t i o n ; et e) 

enfin, qu ' i l n 'y a pas eu v io la t ion des d ro i t s de la c o m m u n a u t é t s i g a n e 

chyp r io t e t u r q u e au t i t r e de l ' a r t ic le 8 de la C o n v e n t i o n f au te de 

p r o t e c t i o n de ces d r o i t s . P o u r ce d e r n i e r grief, j e m e suis ra l l ié à l 'op in ion 

d i s s i d e n t e de M'1"' Liddy, d o n t je p a r t a g e p l e i n e m e n t le r a i s o n n e m e n t . 

M o n d i s s e n t i m e n t q u a n t aux q u a t r e p r e m i è r e s conc lus ions a u x q u e l l e s 

la C o m m i s s i o n est p a r v e n u e et q u e j e m e n t i o n n e plus h a u t a p o u r po in t d e 

d é p a r t le lai t q u e j e ne puisse a d m e t t r e q u e les m o y e n s de r e c o u r s offerts 

p a r la T u r q u i e so ien t cons idé ré s c o m m e effectifs p o u r les C h y p r i o t e s g recs 

r é s i d a n t d a n s la p a r t i e n o r d d e C h y p r e ou les C h y p r i o t e s t u r c s r é s i d a n t 

d a n s la m ê m e rég ion et s ' opposan t au m ê m e r é g i m e ; ces r e c o u r s sont 

i n o p é r a n t s p a r c e q u e p o u r ces d e u x c a t é g o r i e s de la p o p u l a t i o n locale , ils 

m a n q u e n t d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é . 

J ' i n c l i n e p o u r un c o n s t a t de v io la t ion en ce qu i c o n c e r n e les gr iefs 

p r é c i t é s . J e m ' e x p l i q u e . D ' a b o r d , j e suis d ' acco rd avec la C o m m i s s i o n 

(qui a s u r ce point suivi la j u r i s p r u d e n c e d e la C o u r e u r o p é e n n e d e s 

Dro i t s d e l ' H o m m e , a m o r c é e p a r l 'affaire Loizidou c. Turquie: la T u r q u i e 

est r e s p o n s a b l e s u r le t e r r a i n de la C o n v e n t i o n p o u r tous les faits 

d é n o n c é s d a n s c e t t e affaire i n t e r é t a t i q u e , pu i squ ' i l s r e l è v e n t tous d e sa 

j u r i d i c t i o n au sens d e l 'a r t ic le 1 de la C o n v e n t i o n . J e p a r t a g e auss i son 

c o n s t a t d ' a p r è s l eque l « l a C o n v e n t i o n est u n i n s t r u m e n t v i san t à 

p r o t é g e r les d ro i t s de l ' h o m m e d e m a n i è r e c o n c r è t e et effective (...) » et 

qu ' e l l e «se doi t en p r inc ipe de p r e n d r e en c o m p t e , aux fins de l ' anc ien 

a r t i c le 26, t o u t r e c o u r s effectif q u e l ' a d m i n i s t r a t i o n locale s u b o r d o n n é e 

d e la T u r q u i e en p lace d a n s le n o r d de C h y p r e t i en t à la d i spos i t ion des 

v i c t imes de v io la t ions a l l éguées de la C o n v e n t i o n » ( p a r a g r a p h e 125 du 

r a p p o r t ) . L ' i n t e r p r é t a t i o n q u e j e d o n n e à c e t t e p h r a s e - et c 'es t la ra i son 
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qu i m ' a c o n d u i t à v o t e r p o u r le c o n s t a t en q u e s t i o n - est q u e d a n s 

l ' hypo thèse d ' u n e o c c u p a t i o n mi l i t a i r e qu i d u r e d e p u i s fort l o n g t e m p s , la 

pu i s s ance o c c u p a n t e a l 'ob l iga t ion soit d e p e r m e t t r e aux in s t i t u t i ons 

e x i s t a n t e s qu i son t au service d e la p o p u l a t i o n du t e r r i t o i r e occupé d e 

fonc t ionne r sans e n t r a v e soit de p r e n d r e des m e s u r e s , l o r sque le 

f o n c t i o n n e m e n t n o r m a l d e ces o r g a n e s ne p e u t ê t r e a s s u r é en p r a t i q u e , 

afin d ' é t a b l i r des i n s t i t u t i o n s a n a l o g u e s qu i se rv i ron t les i n t é r ê t s d e s 

gens h a b i t a n t c e t t e r ég ion . Q u e l 'E ta t o c c u p a n t op t e p o u r la p r e m i è r e ou 

la s econde so lu t ion - en fonct ion d e s c i r c o n s t a n c e s — il d e m e u r e , a u r e g a r d 

du d ro i t i n t e r n a t i o n a l et de la C o n v e n t i o n e u r o p é e n n e des Dro i t s de 

l ' H o m m e , r e s p o n s a b l e d e s a c t e s ou omis s ions de ces a u t o r i t é s , cela va 

sans d i r e . A quoi il faut a j o u t e r q u e le fait q u ' u n E t a t o c c u p a n t le 

t e r r i t o i r e d ' u n a u t r e E t a t é tab l i s se u n e a d m i n i s t r a t i o n locale qu i y 

e x e r c e r a le pouvo i r ne s a u r a i t en a u c u n cas l ég i t imer , a u r e g a r d du dro i t 

i n t e r n a t i o n a l , l ' ac te cons i s t an t à s ' e m p a r e r p a r la force du t e r r i t o i r e d ' u n 

a u t r e E t a t . 

J ' a d m e t s dès lors q u e les a u t o r i t é s d u nord de C h y p r e ( q u e la 

C o m m i s s i o n appe l l e « l ' a d m i n i s t r a t i o n locale s u b o r d o n n é e de la 

T u r q u i e » ) son t , p a r le j e u d ' u n e fiction j u r i d i q u e , les a u t o r i t é s t u r q u e s . 

O n ne peu t faire a u c u n e d i s t i nc t ion e n t r e les a u t o r i t é s t u r q u e s œ u v r a n t 

sur le t e r r i t o i r e d e la T u r q u i e c o n t i n e n t a l e et cel les œ u v r a n t s u r le 

t e r r i t o i r e occupé de la R é p u b l i q u e de C h y p r e . C 'es t p o u r q u o i les m o y e n s 

d e r ecou r s p r é v u s p a r c e t t e d e r n i è r e p e u v e n t pa s se r , aux fins des a r t i c l e s 6 

et 13 de la C o n v e n t i o n , p o u r les «voies de r ecou r s i n t e r n e s » de la T u r q u i e . 

P o u r t a n t , le fait q u e la C o m m i s s i o n ai t a d m i s q u e les m o y e n s de 

r e c o u r s qu 'o f f ren t les a u t o r i t é s locales s u b o r d o n n é e s d a n s le no rd de 

C h y p r e sont des voies de r e c o u r s i n t e r n e s t u r q u e s ne les r e n d pas 

a u t o m a t i q u e m e n t effectives ou - en c o n s é q u e n c e - n ' ob l igen t pas à les 

é p u i s e r a v a n t d ' i n t r o d u i r e u n e r e q u ê t e à S t r a s b o u r g . P o u r q u ' u n e voie d e 

r e c o u r s puisse ê t r e qua l i f iée d 'effect ive, il faut q u e p lu s i eu r s cond i t i ons 

p r é a l a b l e s so ien t r e m p l i e s . P a r m i el les , celle q u e le r e c o u r s soit é t ab l i 

p a r la loi ; u n e a u t r e , su r l aque l le je fonde m o n d i s s e n t i m e n t , es t la 

cond i t ion d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é object ive - s u r t o u t de la p a r t 

du pouvoir j u d i c i a i r e , d a n s les c i r c o n s t a n c e s de l ' espèce . 

L o r s q u ' e l l e e x a m i n e ( aux p a r a g r a p h e s 439 et s u i v a n t s du r a p p o r t ) le 

g r i e f d u g o u v e r n e m e n t r e q u é r a n t au t i t r e d e l ' a r t ic le 6 d e la C o n v e n t i o n , 

la d i spos i t ion qu i pose les plus g r a n d e s ex igences en m a t i è r e de r e c o u r s , la 

C o m m i s s i o n r e c h e r c h e à la fois si les t r i b u n a u x de la p a r t i e no rd de 

C h y p r e , lo rsqu ' i l s ont à c o n n a î t r e des d ro i t s de c a r a c t è r e civil de 

C h y p r i o t e s g recs , sont « é t a b l i s p a r la loi» et p e u v e n t p a s s e r p o u r 

i n d é p e n d a n t s e t i m p a r t i a u x . La C o m m i s s i o n a e s t i m é qu ' i l é t a i t sa t is fa i t 

a u x ex igences de l ' a r t ic le 6 su r l 'un et l ' a u t r e po in t s . 

J ' a i des d o u t e s q u a n t à la q u e s t i o n d e savoir si, d a n s les c i r c o n s t a n c e s d e 

la p r é s e n t e affa i re , nous pouvons a d m e t t r e q u e se t r ouve r e m p l i e la 
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cond i t i on de l ' a r t ic le 6 vou l an t q u ' u n t r i b u n a l soit é t ab l i p a r la loi, et j e 

p a r t a g e ces d o u t e s avec m e s a u t r e s co l lègues d i s s i d e n t s ; j e c o n s i d è r e 

c e p e n d a n t - b ien q u e la C o m m i s s i o n déva lo r i se c e t t e q u e s t i o n - q u e le 

p r inc ipa l p r o b l è m e à t r a n c h e r ici est d e savoir si l 'on p e u t c o n s i d é r e r les 

t r i b u n a u x locaux c o m m e i n d é p e n d a n t s et o b j e c t i v e m e n t i m p a r t i a u x . 

En vé r i t é , si on lit le r a p p o r t de la C o m m i s s i o n d a n s son i n t é g r a l i t é , l 'on 

se r e n d c o m p t e q u e la C o m m i s s i o n conc lu t e l l e - m ê m e , à p a r t i r d ' u n 

r a i s o n n e m e n t p u i s s a n t , qu ' i l y a eu des v io la t ions des d r o i t s p révus p a r la 

C o n v e n t i o n é t r o i t e m e n t liées à la q u e s t i o n es sen t i e l l e de l ' i n d é p e n d a n c e 

e t de l ' i m p a r t i a l i t é d e s t r i b u n a u x . La C o m m i s s i o n conc lu t pa r e x e m p l e 

qu ' i l y a eu des v io la t ions de l ' a r t ic le 1 d u Pro toco le n u 1 d u fait q u e les 

p r o p r i é t a i r e s chypr io t e s g recs d e b iens d a n s le n o r d d e C h y p r e son t 

pr ivés d e l 'accès, de la m a î t r i s e , de l ' u sage et de la j o u i s s a n c e de l eu r s 

b i ens ( p a r a g r a p h e 3 2 2 ) ; d e l ' a r t ic le 13 du fait q u e les C h y p r i o t e s g recs 

ne r é s i d a n t pas d a n s le nord de C h y p r e n ' on t bénéf ic ié d ' a u c u n 

r ecou r s pour c o n t e s t e r les i n g é r e n c e s d a n s les d ro i t s q u e l eu r 

g a r a n t i s s e n t l ' a r t ic le 8 de la C o n v e n t i o n et l ' a r t ic le 1 du Pro toco le n" 1 

( p a r a g r a p h e 3 2 8 ) ; de l ' a r t ic le 14 de la C o n v e n t i o n c o m b i n é avec 

l ' a r t i c le 8 de la C o n v e n t i o n et de l ' a r t ic le 1 du Pro toco le n" 1 à r a i son des 

d i s c r i m i n a t i o n s q u ' o n t subies les C h y p r i o t e s g recs n e r é s i d a n t pas d a n s le 

no rd de C h y p r e p o u r ce qu i est de leur d ro i t a u r e spec t de l eu r domic i le e t 

d e l eu r s b i ens ( p a r a g r a p h e 336) ; de l ' a r t ic le 9 à l ' éga rd des C h y p r i o t e s 

g recs r é s i d a n t d a n s le no rd de C h y p r e ( p a r a g r a p h e 454) ; de l ' a r t ic le 10 à 

l ' éga rd des C h y p r i o t e s g recs r é s i d a n t d a n s le no rd de C h y p r e en ce q u e les 

m a n u e l s scola i res d e s t i n é s à l eu r s écoles p r i m a i r e s on t fait l 'objet de 

m e s u r e s de c e n s u r e excess ives ( p a r a g r a p h e 460) ; de l ' a r t ic le 1 du 

P ro toco le n" 1 e n v e r s les C h y p r i o t e s g recs r é s i d a n t d a n s le n o r d de 

C h y p r e en ce q u e l eu r d ro i t a u r e spec t de l eu r s b iens n ' e s t pas g a r a n t i 

s'ils q u i t t e n t d é f i n i t i v e m e n t ce t e r r i t o i r e et d u fait q u ' e n cas de décès les 

d ro i t s s u c c e s s o r a u x de p e r s o n n e s r é s i d a n t d a n s le sud de C h y p r e n e son t 

p a s r e c o n n u s ( p a r a g r a p h e 472) ; d e l ' a r t ic le 8 à l ' éga rd du m ê m e g r o u p e 

s ' ag i s san t du r e s p e c t d e la vie p r ivée et du domic i le ( p a r a g r a p h e 490) ; e t , 

enfin, d e l ' a r t ic le 3 en ce q u e les C h y p r i o t e s g recs r é s i d a n t d a n s le n o r d d e 

C h y p r e ont subi des d i s c r i m i n a t i o n s s ' ana lysan t en un t r a i t e m e n t 

d é g r a d a n t ( p a r a g r a p h e 499) . 

Le r a i s o n n e m e n t qu i condu i t la C o m m i s s i o n à c o n s t a t e r des v io la t ions 

est p a r t i c u l i è r e m e n t déve loppé , pour c h a q u e grief, d a n s les d i f fé ren ts 

p a r a g r a p h e s q u e j e viens de m e n t i o n n e r . C e p e n d a n t , les p a s s a g e s 

c o n s a c r é s à la v io la t ion de l 'a r t ic le 3 r é s u m e n t avec u n e a d m i r a b l e 

p réc i s ion les mot i fs à la base de ce cons t a t : 

«497. En ce qui concerne les faits de la présente cause, la Commission a constaté ci-

dessus que pendant la période considérée, il y avait eu une ingérence dans les droits des 

Chypriotes grecs résidant dans le nord de Chypre au ti tre de plusieurs dispositions de la 

Convention. Elle a constaté en particulier (paragraphe 489 ci-dessus) que les conditions 
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g é n é r a l e s de vie d e s C h y p r i o t e s g r e c s du nord de C h y p r e sont t e l l e s q u e le droi t d e c e u x -

ci a u respec t d e leur vie pr ivée et fami l ia l e et d e leur d o m i c i l e subit u n e i n g é r e n c e 

a g g r a v é e . La C o m m i s s i o n n o t e q u e , auss i p e n d a n t la p é r i o d e c o n s i d é r é e e n l ' e spèce , 

t o u t e s ce s i n g é r e n c e s ont é t é c o m m i s e s e x c l u s i v e m e n t à [ 'encontre d e s C h y p r i o t e s 

g r e c s rés idant d a n s le nord de C h y p r e et n e leur ont é t é in f l igées C|ue pour la s i m p l e 

ra i son qu' i l s a p p a r t e n a i e n t à c e t t e c a t é g o r i e d e p e r s o n n e s . D a n s c e s c o n d i t i o n s , le 

t r a i t e m e n t d é n o n c é é ta i t m a n i f e s t e m e n t d i s c r i m i n a t o i r e à leur e n c o n t r e et se fondait 

sur leurs « o r i g i n e e t h n i q u e , race et r e l i g i o n » . Si l ' é l é m e n t qui p r é d o m i n e ici es t la 

d i s c r i m i n a t i o n e t h n i q u e , la Commission c o n s i d è r e q u e le pr inc ipe é n o n c é d a n s l'affaire 

d e s Asiatiques d'Afrique orientale à propos de la d i s c r i m i n a t i o n raciale f o n d é e sur la c o u l e u r 

s 'appl ique d e la m ê m e m a n i è r e . 

4 9 8 . (...) En l ' occurrence , la C o m m i s s i o n n o t e q u e les c o n d i t i o n s de vie g é n é r a l e s d e s 

C h y p r i o t e s g r e c s du nord d e C h y p r e leur o n t é t é i m p o s é e s e n app l i ca t ion d 'une po l i t ique 

r e c o n n u e t e n d a n t à la s é p a r a t i o n d e s g r o u p e s e t h n i q u e s sur l'île d a n s le c a d r e d'un 

accord b i c o m m u n a u t a i r e et b i zona l . C e t t e po l i t ique a eu pour résu l ta t d e c o n f i n e r la 

p o p u l a t i o n c h y p r i o t e g r e c q u e rés idant e n c o r e d a n s le nord d e C h y p r e (autre q u e les 

m a r o n i t e s ) d a n s un peti t s e c t e u r d e la p é n i n s u l e du K a r p a s . C e t t e p o p u l a t i o n d i m i n u e 

r é g u l i è r e m e n t par su i t e d e m e s u r e s s p é c i f i q u e s q u i l ' e m p ê c h e n t d e se r e n o u v e l e r . Q u i 

p lus e s t , s e s b i e n s sont c o n f i s q u é s si les p r o p r i é t a i r e s d é c è d e n t o u q u i t t e n t la rég ion . 

C o m m e les a u t e u r s de l ' é tude h u m a n i t a i r e d e s N a t i o n s u n i e s ( p a r a g r a p h e 3 8 7 du 

rapport ) l'ont n o t é , les re s t r i c t i ons frappant ces p e r s o n n e s t e n d e n t à ce q u e 

« i n e x o r a b l e m e n t au fil du t e m p s , c e s c o m m u n a u t é s c e s s e n t d ' e x i s t e r d a n s la par t i e 

s e p t e n t r i o n a l e d e l ' î le». La C o m m i s s i o n e s t i m e q u ' e n dépit d ' a m é l i o r a t i o n s r é c e n t e s 

sur c e r t a i n s p o i n t s , les d i f f icu l tés a u x q u e l l e s les C h y p r i o t e s g r e c s rés idant d a n s la 

r é g i o n d u K a r p a s , d a n s le nord d e C h y p r e , o n t é t é c o n f r o n t é s au cours d e la p é r i o d e 

c o n s i d é r é e a f f ec ta i en t e n c o r e leur vie q u o t i d i e n n e au point q u e l'on est fondé à 

c o n c l u r e q u e le t r a i t e m e n t d i s c r i m i n a t o i r e d é n o n c é a t t e i g n a i t un d e g r é d e g r a v i t é tel 

qu' i l c o n s t i t u e u n e o f fense à la d i g n i t é h u m a i n e d e s i n t é r e s s é s . » 

J e m e d e m a n d e si, l o r squ ' e l l e c o n s t a t e des v io la t ions p o u r tous les 

mot i fs q u e j e v iens d e m e n t i o n n e r et qu i se t r o u v e n t r é c a p i t u l é s d a n s son 

r a i s o n n e m e n t c o n c e r n a n t la v io la t ion de l 'a r t ic le 3 , la C o m m i s s i o n a u n e 

pos i t ion qu i se conci l ie a i s é m e n t avec le poin t de vue se lon l eque l , en dép i t 

de ces c o n s t a t s , les t r i b u n a u x du nord de C h y p r e sont i n d é p e n d a n t s et 

o b j e c t i v e m e n t i m p a r t i a u x lo rsqu ' i l s on t à c o n n a î t r e des affaires de 

C h y p r i o t e s g recs . E n d ' a u t r e s t e r m e s se pose la q u e s t i o n de savoir à que l 

point les C h y p r i o t e s g recs p e u v e n t c ro i re q u e , d a n s l ' e n v i r o n n e m e n t 

host i le où ils vivent - s o u m i s à u n e po l i t i que t e n d a n t à u n e s é p a r a t i o n 

n a t i o n a l e c o m p l è t e - , la seu le a u t o r i t é qu i é c h a p p e à c e t t e po l i t ique b ien 

o r c h e s t r é e est l ' a u t o r i t é j u d i c i a i r e . L ' a u t o r i t é légis la t ive o p è r e des 

d i s c r i m i n a t i o n s , l ' a u t o r i t é execu t ive o p è r e des d i s c r i m i n a t i o n s ; et 

p o u r t a n t l ' a u t o r i t é j u d i c i a i r e , c o m p o s é e de p e r s o n n e s é m a n a n t des 

m ê m e s o r g a n e s n a t i o n a u x , d e m e u r e le seul g a r a n t de la p r o t e c t i o n d ' u n e 

p e t i t e m i n o r i t é m e n a c é e d ' e x t i n c t i o n . J e p e n s e q u ' u n e telle t h è s e est 

i r r éa l i s t e et ne conco rde n u l l e m e n t avec les a u t r e s c o n s t a t s d e la 

C o m m i s s i o n . C ' e s t p o u r q u o i j ' e s t i m e q u e les t r i b u n a u x d u n o r d de 

C h y p r e ne p e u v e n t p a s s e r p o u r i n d é p e n d a n t s des a u t r e s a u t o r i t é s de 
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c e t t e r ég ion et qu ' i l s m a n q u e n t d ' i m p a r t i a l i t é object ive en ce qu i c o n c e r n e 

les C h y p r i o t e s g recs — convic t ion q u ' a p r è s t o u t les ind iv idus c o n c e r n é s 

s e m b l e n t p a r t a g e r : ils ne font pas v r a i m e n t u sage d e s r ecou r s q u e l e u r 

offrent ces t r i b u n a u x . 

P o u r les m ê m e s mot i fs , j e crois q u e l ' a r t ic le 13 a é t é violé à r a i son des 

i n g é r e n c e s d e p a r t i c u l i e r s d a n s les d ro i t s q u e les a r t i c l es 8 de la 

C o n v e n t i o n et 1 du Pro toco le n" 1 g a r a n t i s s e n t a u x C h y p r i o t e s g recs 

r é s i d a n t d a n s le no rd de C h y p r e . 

Q u a n t a u x o p p o s a n t s chyp r io t e s t u r c s au r é g i m e , j ' a i les m ê m e s d o u t e s 

à p ropos d e la p r o t e c t i o n de l eu r s d r o i t s p a r l ' a d m i n i s t r a t i o n locale, 

c o m p t e t e n u d e la s i t u a t i o n po l i t ique p a r t i c u l i è r e qu i r è g n e d a n s le n o r d 

d e C h y p r e et le dés i r d u r é g i m e a c t u e l d ' a t t e i n d r e son bu t , qu i es t 

d ' i n s t a u r e r u n e s é p a r a t i o n e t h n i q u e d a n s la r ég ion . Il s e m b l e q u e les 

idées c o n t r a i r e s ne sont pas b ien accuei l l ies p a r le r é g i m e . P a r t a n t , 

c o m m e les c o n s t a t s p a r la C o m m i s s i o n de l ' absence d e v io la t ion des 

a r t i c l es n o r m a t i f s invoqués r e p o s e n t e s s e n t i e l l e m e n t s u r l ' a r g u m e n t 

d ' a p r è s lequel les o p p o s a n t s au r é g i m e a u r a i e n t pu faire c o n n a î t r e leurs 

d o l é a n c e s p a r le c a n a l d e s r e c o u r s qu i s 'offraient à eux d a n s le no rd d e 

C h y p r e , j e m e vois auss i c o n t r a i n t de m a r q u e r m o n d i s s e n t i m e n t . Il en va 

d e m ê m e , b ien e n t e n d u , p o u r l ' a r t ic le 13 s ' ag i s san t des C h y p r i o t e s t u r c s 

qu i s ' opposen t au r é g i m e . 



476 AFFAIRE CHYPRE c . TURQUIE 

O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E D E M m e L I D D Y , 

À L A Q U E L L E D É C L A R E N T S E R A L L I E R 

M . T R E C H S E L , M ™ T H U N E , M . R O Z A K J S , M . S V Â B Y , 

M . R E S S E T M . P E R E N I C 

(Traduction) 

Quant à l'article 8 (paragraphe 577 du rapport) 

Le g o u v e r n e m e n t r e q u é r a n t d é n o n c e à ce t i t r e n o t a m m e n t u n e 

i n g é r e n c e d a n s le domic i l e et la vie pr ivée et famil ia le de la c o m m u n a u t é 

t s i g a n e chypr io t e t u r q u e . Il fait é t a t de la d é m o l i t i o n des h a b i t a t i o n s d ' u n e 

c o m m u n a u t é t s i g a n e p r è s d e M o r p h o u s u r o r d r e d e s a u t o r i t é s locales . D e s 

t é m o i n s ont a t t e s t é q u e c e t t e d é m o l i t i o n ava i t eu l ieu sans a v e r t i s s e m e n t 

p r é a l a b l e p r é t e n d u m e n t p o u r des ra i sons d ' h y g i è n e . Les c a b a n e s 

s imi l a i r e s e t vo is ines d ' a u t r e s h a b i t a n t s d u vi l lage n ' o n t p a s é t é 

d é t r u i t e s . Les T s i g a n e s on t fini p a r vivre à la belle é to i le . 

Le g o u v e r n e m e n t d é f e n d e u r ne s igna le a u c u n e voie de r ecou r s qu i 

a u r a i t p u c o n t r a i n d r e les a u t o r i t é s à fou rn i r a u x T s i g a n e s un l o g e m e n t 

de s u b s t i t u t i o n a p p r o p r i e a v a n t de d é m o l i r l eu r s c a b a n e s ou qu i , a p r è s 

l ' inc iden t , a u r a i t pu l eu r p e r m e t t r e d ' o b t e n i r r a p i d e m e n t un a u t r e 

l o g e m e n t d a n s d e s cond i t i ons r éa l i s t e s et effect ives. 

D a n s l 'affaire Buckley c. Royaume-Uni ( a r r ê t d u 25 s e p t e m b r e 1996, 

Recueil des arrêts et décisions 1996-IV, pp . 1292-1295, §§ 76, 77, 80, 8 1 , 83 et 

84) , la C o u r a pr is en c o m p t e p l u s i e u r s f ac t eu r s a t t e s t a n t de la nécess i t é 

d e r e s p e c t e r le m o d e de vie t r a d i t i o n n e l des T s i g a n e s a v a n t d e conc lu r e 

q u e le refus d ' u n p e r m i s d ' a m é n a g e m e n t foncier à u n e T s i g a n e d é s i r e u s e 

de vivre d a n s u n e c a r a v a n e c o n s t i t u a i t u n e i n g é r e n c e jus t i f i ée d a n s le d ro i t 

d e l ' i n t é r e s sée au r e spec t de son domic i l e . La C o u r a d é c l a r é q u e les 

i n t é r ê t s de la c o m m u n a u t é d e v a i e n t ê t r e mis en b a l a n c e avec le d ro i t de 

la r e q u é r a n t e au respec t de son domic i l e , l eque l re lève de sa s écu r i t é e t d e 

son b i e n - ê t r e p e r s o n n e l s et d e ceux de ses e n f a n t s . La C o u r deva i t 

r e c h e r c h e r si le p rocessus déc i s ionne l é t a i t é q u i t a b l e et r e s p e c t a i t 

c o m m e il se deva i t les i n t é r ê t s de l ' individu p r o t é g é s pa r l ' a r t ic le en 

q u e s t i o n et si les moti fs invoqués p o u r ju s t i f i e r l ' i ngé rence é t a i e n t 

p e r t i n e n t s e t suf f i sants . D a n s l 'affaire Buckley, la r e q u é r a n t e a pu faire 

des o b s e r v a t i o n s a u x a u t o r i t é s et l 'on a t e n u c o m p t e d e ses beso ins 

p a r t i c u l i e r s en t a n t q u e T s i g a n e su ivan t u n m o d e d e vie t r a d i t i o n n e l . 

L ' i n t é r e s s é e avai t eu à d e u x r ep r i s e s la poss ibi l i té de d e m a n d e r u n 

e m p l a c e m e n t su r u n s i te officiel p o u r c a r a v a n e s qu i n ' é t a i t pas é lo igné . 

Elle fut p o u r finir c o n d a m n é e à de s i m p l e s a m e n d e s p o u r ne pas avoir 

r e t i r é sa c a r a v a n e et ne fut pas cha s sée de son t e r r a i n . La C o u r a conclu 
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q u e la s i t ua t i on difficile d a n s l aque l l e se t rouva i t la r e q u é r a n t e avai t é t é 

d û m e n t p r i s e en c o m p t e t a n t d a n s le c a d r e r é g l e m e n t a i r e , qu i c o m p o r t a i t 

des g a r a n t i e s p r o c é d u r a l e s a d é q u a t e s p o u r p r o t é g e r ses i n t é r ê t s au t i t r e 

d e l 'a r t ic le 8, q u e p a r les a u t o r i t é s r e s p o n s a b l e s de l ' a m é n a g e m e n t foncier 

lo r squ 'e l l es on t a p p l i q u é l eu r pouvoir d i s c r é t i o n n a i r e a u x c i r c o n s t a n c e s 

p a r t i c u l i è r e s de l 'affaire. 

E n l ' occu r r ence , r ien n ' i n d i q u e q u e d e s g a r a n t i e s p r o c é d u r a l e s 

a p p r o p r i é e s a i en t é t é mi ses en p lace avan t la d é m o l i t i o n s a n s 

a v e r t i s s e m e n t des domic i l es des T s i g a n e s p r è s d e M o r p h o u . Il n ' a pas 

d a v a n t a g e é t é d é m o n t r é q u e les a u t o r i t é s a i en t t e n u c o m p t e d e la 

s i t u a t i o n difficile des T s i g a n e s lo r squ ' e l l e s on t a p p l i q u é l e u r pouvo i r 

d i s c r é t i o n n a i r e en d é m o l i s s a n t les c a b a n e s des i n t é r e s s é s ma i s pas cel les 

des vi l lageois qu i en é t a i e n t vois ines . Il n ' a pas é t é é t ab l i q u e les mot i fs 

invoqués é t a i e n t p e r t i n e n t s et suff isants e t , n o t a m m e n t , q u e les a u t o r i t é s 

se sont d e m a n d é s'il ex i s ta i t d ' a u t r e s poss ib i l i tés d e l o g e m e n t . 

D a n s ces cond i t ions , la d é m o l i t i o n des h a b i t a t i o n s de la c o m m u n a u t é 

t s i g a n e chypr io t e t u r q u e a e m p o r t é v io la t ion de l ' a r t ic le 8. 
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D a n s le r a p p o r t q u e nous v e n o n s d ' a d o p t e r , il y a d e u x po in t s où , avec 

r e g r e t , j e ne p e u x pas m e ra l l i e r à l 'opinion de la m a j o r i t é d e la 

C o m m i s s i o n . 

1. Le p r e m i e r po in t t i en t à la q u e s t i o n d e savoir si l ' a r t ic le 6 d e la 

C o n v e n t i o n a é t é violé en ce qu i c o n c e r n e les C h y p r i o t e s g recs h a b i t a n t 

le no rd d e C h y p r e . 

M a l g r é la q u a l i t é de l eu r service j u r i d i q u e , on p e u t d o u t e r d e 

l ' i n d é p e n d a n c e et de l ' i m p a r t i a l i t é des t r i b u n a u x , d a n s u n e pe r spec t i ve 

sub jec t ive , si on r e g a r d e la conc lus ion à l aque l l e est a r r ivée la 

C o m m i s s i o n su r les cond i t ions d e vie d e s C h y p r i o t e s g recs (violat ion d e 

l ' a r t ic le 3 de la C o n v e n t i o n ) . 

Ma i s ce qu i p o u r moi d e m e u r e e s sen t i e l , c 'es t le lai t d ' e x a m i n e r si le 

s y s t è m e j u d i c i a i r e y ex i s t an t a é t é ou non « é t a b l i p a r la loi». 

D a n s un s y s t è m e c o m m e celui d e la C o n v e n t i o n , où la p r é é m i n e n c e du 

d ro i t p r i m e avan t t o u t , il m e p a r a î t difficile de s o u t e n i r qu ' i l suffit q u e la 

« l o i » en c a u s e re lève s e u l e m e n t d e l 'o rdre j u r i d i q u e i n t e r n e . 

P o u r moi le r e spec t des d e u x o r d r e s - i n t e r n e et i n t e r n a t i o n a l — est 

n é c e s s a i r e p o u r q u e les cond i t i ons r e q u i s e s p a r l ' a r t ic le 6 so ien t r e m p l i e s . 

C e l a ne veu t pas d i r e q u e les déc is ions des t r i b u n a u x i n t e r n e s , d a n s la 

m e s u r e où elles prof i ten t aux C h y p r i o t e s g r ec s , ne pu i s sen t pas ê t r e 

r e m i s e s en q u e s t i o n . 

2. Le second poin t c o n c e r n e l ' a r t ic le 13 de la C o n v e n t i o n , et es t lié au 

p r e m i e r : les r e c o u r s d i spon ib les d a n s le nord d e C h y p r e p o u r les 

C h y p r i o t e s g recs y h a b i t a n t ne r é p o n d e n t pas a u x cond i t i ons ex igées p a r 

l ' a r t ic le 13 en r a i son de mot i fs i d e n t i q u e s à ceux i n d i q u é s c i -dessus . 


