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SUMMARY!'

Absence of legal recognition of change of sex
Impossibility for post-operative transsexual to marry person of opposite sex

Article 8

Private life — Absence of legal recognition of change of sex — Positive obligations — Post-operative
transsexuals — Reassessment of issue in light of “present-day conditions” — Failure to recognise
legal implications of lawful change of sex — International trend in favour of granting legal
recognition of change of sex — Implications for existing syslem of registration of births — Right
of transsexuals to personal development and physical and moral security — Absence of detriment
to public interest — Duly of society to acceptable certain inconvenience — Margin of appreciation

Article 12

Right to marry — Impossibility for post-operative transsexual to marry person of opposite sex —
Men and women — Inadequacy of purely biological criteria in determining sex — Social change
in relation to institution of marriage — Medical and scientific developments in the field of
transsexuality — Essence of the right to marry

The applicant, who was registered at birth as male, lived as a woman from 1985
and in 1990 underwent gender-reassignment surgery, provided and paid for by the
National Health Service. She complained of the lack of legal recognition of her
change of sex. In particular, she alleged that her employer had been able to trace
her identity because the Department of Social Security had refused to give her a
new National Insurance number, that the department’s records still showed her
sex as male and that her file was marked “sensitive”, causing her practical
difficulties. She further complained that she had not become eligible for a State
pension at the age of 60, the age of entitlement for women. Finally, she claimed
that she had had to forgo certain advantages because she had not wished to present
her birth certifieate, which records sex at the time of registration.

Held

(1) Article 8: The Court had previously held that the refusal of the respondent
Government to alter the register of births or to issue modified birth certificates
could not be considered an interference with the right to respect for private life
and that there was no positive obligation to alter the existing system or to permit
annotations to the register of births. However, the Court had signalled its
consciousness of the serious problems facing transsexuals and stressed the
importance of keeping the need for appropriate legal measures under review and

l. This summary by the Registry does not bind the Court.
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therefore decided to assess what was the appropriate interpretation and
application of the Convention “in the light of present-day conditions”. In the
present case, despite having undergone gender-reassignment surgery, the
applicant remained, for legal purposes, a male, with consequent effects on her life
where sex was of legal relevance. The stress and alienation arising from a
discordance between the position in society assumed by a post-operative
transsexual and the status imposed by law could not be regarded as a minor
inconvenience arising from a formality. The applicant’s gender reassignment was
carried out by the National Health Service and it appeared illogical to refuse to
recognise the legal implications of the result. As to countervailing arguments of a
public interest nature, the Court was not persuaded that the state of medical
science or scientific knowledge provided any determining argument as regards
the legal recognition of transsexuals. It also attached less importance to the lack
of evidence of a common European approach to the matter than to the clear and
uncontested evidence of a continuing international trend in favour not only of
increased social acceptance of transsexuals but of legal recognition of the new
sexual identity of post-operative transsexuals. As to the historical nature of the
birth-registration system, exceptions were already made in the cases of
legitimation and adoption and making a further exception in the case of
transsexuals would not pose a threat to the whole system or create any real
prospect of prejudice to third parties. Moreover, the Government had made
proposals for reform which would allow ongoing amendment to civil status data.
While the level of daily interference suffered by the applicant was not as great asin
other cases, the very essence of the Convention is respect for human dignity and
freedom and in the twenty-first century the right of transsexuals to personal
development and to physical and moral security in the full sense enjoyed by
others in society could not be regarded as a matter of controversy requiring the
lapse of time to cast clearer light on the issues involved. In short, the
unsatisfaclory situation in which post-operative transsexuals lived in an
intermediate zone was no longer sustainable. The difficulties posed by any major
change in the system were not insuperable if confined to post-operative
transsexuals. No concrete or substantial hardship or detriment to the public
interest had been demonstrated as likely to flow from any change to the status of
transsexuals and, as regards other possible consequences, society could reasonably
be expected to tolerate a certain inconvenience to enable individuals to live in
dignity and worth in accordance with the sexual identity chosen by them. The
Government could no longer claim that the matter fell within the margin of
appreciation and the fair balance inherent in the Convention tilted decisively in
favour of the applicant.

Conclusion: violation (unanimously).

(2) Article 12: While the first sentence of this provision refers in express terms to
the right of a man and woman to marry, the Court was not persuaded that it could
still be assumed that those terms had to refer to a determination of gender by
purely biological criteria. There had been major social changes in the institution
of marriage since the adoption of the Convention, as well as dramatic changes
brought about by developments in medicine and science in the field of
transsexuality. The Court had found under Articlc 8 that a test of congruent
biological factors could no longer be decisive in denying legal recognition to a
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change of gender. However, the right under Article 8 did not subsume all the issues
under Article 12, where conditions imposed by national laws are accorded a specific
mention, and the Court therefore considered whether in the present case the
allocation of sex in national law to that registered at birth was a limitation
impairing the very essence of the right to marry. In that regard, it was artificial
to assert that post-operative transsexuals had not been deprived of the night 1o
marry because they remained able to marry a person of their former opposite sex.
The applicant lived as a woman and would only wish to marry a man but had no
possibility of doing so and could therefore claim that the very essence of her right
to marry had been infringed. While it was for the Contracting State to derermine
the conditions in which 1t could be established that gender reassignment had been
properly effected or in which past marriages ceased to be valid and the formalities
applicable to future marriages, there was no justification for barring the
transsexual from enjoying the right to marry under any circumstances.

Conclusion: violation (unanimously).

(3) Article 14: The issues had been examined under Article 8 and no separate
issue arose under Article 14.

Conclusion: no separate issue (unammously).

(4) Article 3: In so far as no remedy existed in domestic law prior to the Human
Rights Act 1998 taking effect, Article 13 cannot be interpreted as requiring a
remedy against the state of domestic law. Following that date, it would have been
possible for the applicant to raise her complaints before the domestic courts.
Conclusion: no vielation {(unanimously).

Article 41: The Court considered that the finding of a violation in itsell constituted
sulficient just satisfaction in respeet of any non-pecuniary damage. It made an
award in respect of costs and expenses.

Case-law cited by the Court
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In the case of Christine Goodwin v. the United Kingdom,
The European Court of Human Rights, sitting as a Grand Chamber
composed of the following judges:
Mr L. WILDHABER, President,
Mr J.-P. CosTa,
Sir  Nicolas BRATZA,
Mrs E. PaLmM,
Mr L. CAFLISCH,
Mr R. TURMEN,
Mrs F. TULKENS,
Mr K. JUNGWIERT,
Mr M. FiISCHBACH,
Mr V. BUTKEVYCH,
Mrs N. VAJIC,
Mr ). HEDIGAN,
Mrs H.S. GREVE,
Mr A.B. Baxa,
Mr K. Traja,
Mr M. UGREKHELIDZE,
Mrs A. MULARON],
and also of Mr P.J. MAHONEY, Registrar,
Having deliberated in private on 20 March and 3 July 2002,
Delivers the following judgment, which was adopted on the last-
mentioned date:

PROCEDURE

1. The case originated in an application (no. 28957/95) against the
United Kingdom of Great Britain and Northern Ireland lodged with the
European Commisston of Human Rights (“the Commission”) under
former Article 25 of the Convention for the Protection of Human Rights
and Fundamental Freedoms (“the Convention”) by a United Kingdom
national, Ms Christine Goodwin (“the applicant”), on 5 June 1995.

2. The applicant, who had been granted legal aid, was represented by
Bindman & Partners, solicitors practising in London. The United Kingdom
Government (“the Government”) were represented by their Agent.

3. The applicant alleged violations of Articles 8, 12, 13 and 14 of the
Convention in respect of the legal status of transsexuals in the United
Kingdom and particularly their treatment in the sphere of employment,
social security, pensions and marriage.

4. The application was declared admissible by the Commission on
| December 1997 and transmitted to the Court on 1 November 1999 in
accordance with Article 5 § 3, second sentence, of Protocol No. 11 to the
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Convention, the Commission not having completed its examination of the
case by that date.

5. The application was allocated to the Third Section of the Court
(Rule 52 § | of the Rules of Court).

6. The applicant and the Government each filed observations on the
merits (Rule 59 § 1).

7. On 11 September 2001, a Chamber of that Section, composed of
Mr J.-P. Costa, Mr W. Fuhrmann, Mr P. Karis, Mrs F. Tulkens,
Mr K. Jungwiert, Sir Nicolas Bratza and Mr K. Traja, judges, and
Mrs S. Dollé, Section Registrar, relinquished jurisdiction in favour of the
Grand Chamber, neither of the parties having objected to relinquishment
(Article 30 of the Convention and Rule 72).

8. The composition of the Grand Chamber was determined according
to the provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24 of
the Rules of Court. The President of the Court decided that in the
interests of the proper administration of justice, the case should be
assigned to the Grand Chamber that had been constituted to hear the
case of I. v. the United Kingdom (no. 25680/94, 11 July 2002) (Rules 24, 43
§ 2and 71).

9. The applicant and the Government each filed a memorial on the
merits. In addition, third-party comments were received from Liberty,
which had been given leave by the President to intervene in the written
procedure (Article 36 § 2 of the Convention and Rule 61 § 3).

10. A hearing in this case and the case of I. v. the United Kingdom (cited
above) took place in public in the Human Rights Building, Strasbourg, on

20 March 2002 (Rule 59 § 2).
There appeared before the Court:

(a) for the Government
Mr D. WALTON, of the Foreign and

Commonwealth Office, London Agent,
Mr RABINDER SINGH, ‘
Mr J. STRACHAN, Counsel,
Mr C. LLovp,
Ms A. Powick,
Ms S. Eisa, Advisers;

(b} for the applicant

Ms L. Cox QC,
Mr T. EICKE, Counsel,
Ms J. SOHRAE, Solicitor.

The applicant was also present.
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The Court heard addresses by Ms Cox and Mr Rabinder Singh.
I1. On 3 July 2002, Mrs M. Tsatsa-Nikolovska and Mr V. Zagrebelsky
who were unable to take part in further consideration of the case, were

replaced by Mrs A. Mularoni and Mr L. Caflisch.

THE FACTS

[. THE CIRCUMSTANCES OF THE CASE

12. The applicant is a United Kingdom citizen born in 1937 and is a
post-operative male-to-female transsexual.

13. The applicant had a tendency to dress as a woman from early
childhood and underwent aversion therapy in 1963-64. In the mid-1960s
she was diagnosed as a transsexual. Although she married a woman and
they had four children, her conviction was that her “brain sex” did not fit
her body. From that time until 1984 she dressed as a man for work but as a
woman in her free time. In January 1985 the applicant began treatment
in earnest, attending appointments once every three months at the
Gender ldentity Clinic at the Charing Cross Hospital, which included
regular consultations with a psychiatrist as well as with a psychologist on
occasion. She was prescribed hormone therapy, began attending grooming
classes and voice training. Since this time, she has lived fully as a woman.
In October 1986 she underwent surgery te shorten her vocal chords. In
August 1987, she was accepted on the waiting list for gender reassign-
ment surgery. In 1990 she underwent gender-reassignment surgery at a
National Health Service hospital. Her treatment and surgery was
provided and paid for by the National Health Service.

14. The applicant divorced from her former wife on a date unspectfied
but continued to enjoy the love and support of her children.

15. The applicant claimed that between 1990 and 1992 she had been
sexually harassed by colleagues at work. She attempted to pursue a case of
sexual harassment in the Industrial Tribunal but claimed that she was
unsuccessful because she was considered in law to be a man. She did not
challenge this decision by appealing to the Employment Appeal Tribunal.
The applicant was subsequently dismissed from her employment for
reasons connected with her health, but alleged that the real reason was
that she was a transsexual.

16. In 1996 the applicant started work with a new employer and was
required to provide her National Insurance (“NI”) number. She was
concerned that the new employer would be in a position to trace her
details as, once in the possession of the number, it would have been
possible to find out about her previous employers and obtain information
from them. Although she requested the allocation of a new NI number
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from the Department of Social Security (“the DSS”), this was rejected and
she eventually gave the new employer her NI number. The applicant
claimed that the new employer had traced back her identity as she began
experiencing problems at work. Colleagues stopped speaking to her and
she was told that everyone was talking about her behind her back.

17. The DSS Contributions Agency informed the applicant that she
would be ineligible for a State pension at the age of 60, the age of
entitlement for women in the United Kingdom. In April 1997 the DSS
informed the applicant that her pension contributions would have to be
continued until the date on which she reached the age of 63, being the
age of entitlement for men, namely April 2002. On 23 April 1997
she therefore entered into an undertaking with the DSS to pay the
NI contributions directly which would otherwise be deducted by her
employer as for all male employees. In the light of this undertaking, on
2 May 1997, the DSS Contributions Agency issued the applicant with a
Form CF384 Age Exemption Certificate (see “Relevant domestic lJaw and
practice” below).

18. The applicant’s files at the DSS were marked “sensitive” to ensure
that only an employee of a particular grade had access to her files. This
meant in practice that the applicant had to make special appointments for
even the most trivial matters and could not deal directly with the local
office or deal with queries over the telephone. Her record continued to
state her sex as male and despite the “special procedures” she has
received letters from the DSS addressed to the male name which she was
given at birth.

19. In a number of instances, the applicant stated that she has had to
choose between revealing her birth certificate and foregoing certain
advantages which were conditional upon her producing her birth
certificate. In particular, she has not followed through a loan conditional
upon life insurance, a re-mortgage offer and an entitlement to winter fuel
allowance from the DSS. Similarly, the applicant remains obliged to pay
the higher motor insurance premiums applicable to men. Nor did she feel
able to report a theft of 200 pounds sterling to the police, for fear that the
investigation would require her to reveal her identity.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Names

20. Under English law, a person is entitled to adopt such first names or
surname as he or she wishes. Such names are valid for the purposes of
identification and may be used in passports, driving licences, medical and
insurance cards, etc. The new names are also entered on the electoral roll.
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B. Marriage and definition of gender in domestic law

21. Under English law, marriage is defined as the voluntary union
between a man and a woman. In Corbett v. Corbett ([1971] Law Reports:
Probate 83), Mr Justice Ormrod ruled that sex for that purpose is to be
determined by the application of chromosomal, gonadal and genital tests
where these are congruent and without regard to any surgical
intervention. This use of bioclogical criteria to determine sex was
approved by the Court of Appeal in R. v. Tan ([1983] Law Reports:
Queen’s Bench Division 1053) and given more general application, the
court holding that a person born male had been correctly convicted
under a statute penalising men who live on the earnings of prostitution,
notwithstanding the fact that the accused had undergone gender
reassignment therapy.

22. Under section 11(b) of the Matrimonial Causes Act 1973, any
marriage where the parties are not respectively male and female is void.
The test applied as to the sex ol the partners to a marriage is that laid
down in Corbett v. Corbett, cited above. According to that same decision a
marriage between a male-to-female transsexual and a man might also be
voided on the basis that the transsexual was incapable of consummating
the marriage in the context of ordinary and complete sexual intercourse
(obiter per Mr Justice Ormrod).

This decision was reinforced by section 12(a) of the Matrimonial
Causes Act 1973, according to which a marriage that has not been
consummated owing to the incapacity of either party to consummate is
voidable. Section 13(1) of the Act provides that the court must not grant
a decree of nullity if it is satisfied that the petitioner knew the marriage
was voidable, but led the respondent to believe that she would not seck a
decree of nullity, and that it would be unjust to grant the decree.

C. Birth certificates

23. Registration of births is governed by the Births and Deaths
Registration Act 1953 (“the 1953 Act”). Section 1(1) of that Act requires
that the birth of every child be registered by the Registrar of Births and
Deaths for the area in which the child is born. An entry is regarded as a
record of the facts at the time of birth. A birth certificate accordingly
constitutes a document revealing not current identity but historical facts.

24, The sex of the child must be entered on the birth certificate. The
criteria for determining the sex of a child at birth are not defined in the
Act. The practice of the registrar is to use exclusively the biological
criteria {chromosomal, gonadal and genital) as laid down by Mr Justice
Ormrod in Corbett v. Corbell, cited above.
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25. The 1953 Act provides for the correction by the registrar of clerical
errors or factual errors. The official position is that an amendment may
only be made if the error occurred when the birth was registered. The fact
that it may become evident later in a person’s life that his or her
“psychological” sex is in conflict with the biological criteria is not
considered to imply that the initial entry at birth was a factual error.
Only in cases where the apparent and genital sex of a child was wrongly
identilied, or where the biological criteria were not congruent, can a
change in the initial entry be made. It is necessary for that purpose to
adduce medical evidence that the initial entry was incorrect. No error is
accepted to exist in the birth entry of a person who undergoes medical and
surgical treatment to enable that person to assume the role of the
opposite sex.

26. The Government pointed out that the use of a birth certificate for
identification purposes is discouraged by the Registrar General, and for a
number of years birth certificates have contained a warning that they are
not evidence of the identity of the person presenting it. However, it is a
matter for individuals whether to follow this recommendation.

D. Social security, employment and pensions

27. A transsexual continues to be recorded for social security, national
insurance and employment purposes as being of the sex recorded at birth.

1. National Insurance

28. The DSS registers every British citizen for National Insurance
(“NI”) purposes on the basis of the information in their birth certiflicate.
Non-British citizens who wish to register for NI in the United Kingdom
may use their passport or identilication card as evidence of identity if a
birth certificate is unavailable.

29. The DSS allocates every person registered for NI with a unique NI
number. The NI number has a standard format consisting of two letters
followed by three pairs of numbers and a further letter. It contains no
indication in itself of the holder’s sex or of any other personal
information. The NI number 1s used to identify each person with a NI
account (there are at present approximately sixty million individual NI
accounts). The DSS are thereby able to record details of all NI
contributions paid into the account during the NI account-holder’s life
and to monitor each person’s liabilities, contributions and entitlement to
benefits accurately. New numbers may in exceptional cases be issued, for
example to persons under the witness protection schemes or to protect the
identity of child offenders.
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30. Under Regulation 44 of the Social Security (Contributions)
Regulations 1979, made under powers conferred by paragraph 8(1)(p) of
Schedule | to the Social Security Contributions and Benefits Act 1992,
specified individuals are placed under an obligation to apply for a NI
number unless one has already been allocated to them.

31. Under Regulation 43 of the 1979 Regulations, an employee is
under an obligation to supply his NI number to his employer on request.

32. Section 112(1) of the Social Security Administration Act 1992
provides:

“(1) Ifa person for the purpose of obtaining any benefit or other payment under the
legislation ... [as defined in section 110 of the Act] ... whether for himself or some ather
person, or for any other purpose connected with that legislation -

(a) makes a statement or representation which he knows to be false; or

(b) produces or furnishes, or knowingly causes or knowingly allows 10 be produced or
furnished, any document or information which he knows to be false in a material
particular, he shall be guilty of an offence.”

33. It would therefore be an offence under this section for any person
to make a false statement in order to obtain a NI number.

34. Any person may adopt such [irst name, surname or style ol address
(for example Mr, Mrs, Miss, Ms) that he or she wishes for the purposes of
the name used for NI registration. The DSS will record any such
amendments on the person’s computer records, manual records and NI-
number card. But, the DSS operates a policy of only issuing one NI number
for each person regardless of any changes that occur to that person’s
sexual identity through procedures such as gender-reassignment surgery.
A renewed application for leave to apply for judicial review of the legality
of this policy brought by a male-to-femalc transsexual was dismissed by
the Court of Appeal in the case of R. v. Secretary of State for Social Services,
ex parte Hooker (1993, unreported). McCowan L], giving the judgment of
the Court, stated (at page 3 of the transcript):

i

. stnce it will not make the slightest practical difference, far from the Secretary of
State's decision being an irrational one, I consider 1t a perlectly rational decision. 1
would further reject the suggestion that the applicant had a legitimate cxpectation
that a new number would be given to her for psychological purposes whean, in fact, its
practical ¢ffect would be nil.”

35. Information held in the DSS NI records is conlidential and will not
normally be disclosed to third parties without the consent of the person
concerned. Exceptions are possible in cases where the public interest is at
stake or the disclosure is necessary to protect public funds. By virtue of
section 123 of the Social Security Administration Act 1992, it is an
offence for any person employed in social security administration to
disclose without lawful authority information acquired in the course of
his or her employment.
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36. The DSS operates a policy of normally marking records belonging
to persons known to be transsexual as nationally sensitive. Access to these
records is controlled by DSS management. Any computer printer output
from these records will normally be referred to a special section within the
DSS to ensure that identity details conform with those requested by the
relevant person.

37. NI contributions are made by way of deduction from an employee’s
pay by the employer and then by payment to the Inland Revenue (for
onward transmission to the DSS). Employers at present will make such
deductions for a female employee until she reaches the pensionable age
of 60 and for a male employee until he reaches the pensionable age of 65.
The DSS operates a policy for male-to-female transsexuals whereby they
may enter into an undertaking with the DSS to pay directly to the DSS any
NI contributions due after the transsexual has reached the age of 60 which
have ceased to be deducted by the employer in the belief that the
employee is female. In the case of female-to-male transsexuals, any
deductions which are made by an employer after the age of 60 may be
reclaimed directly from the DSS by the employee.

38. Insome cases employers will require proof that an apparent female
employee has reached, or is about to reach, the age of 60 and so entitled
not to have the NI deductions made. Such proof may be provided in the
form of an Age Exemption Certificate (Formm CA4180 or CF384). The DSS
may issue such a certificate to a male-to-female transsexual where such a
person enters into an undertaking to pay any NI contributions directly to

the DSS.

2. State pensions

39. A male-to-female transsexual is currently entitled to a State
pension at the retirement age of 65 applied to men and not the age of 60
which is applicable to women. A full pension will be payable only if she has
made contributions for forty-four years as opposed to the thirty-nine years
required of women.

40. A person’s sex for the purposes of pensionable age is determined
according to biological sex at birth. This approach was approved by the
Social Security Commissioner (a judicial officer, who specialises in social
security law) in a number of cases.

In the case entitled R(P) 2/80, a male-to-female transsexual claimed
entitlement to a pensionable age of 60. The Commissioner dismissed the
claimant’s appeal and stated, at paragraph 9 of his decision:

“(a} In my view, the word ‘woman’ in section 27 of the Act means a person whao is
biologically a woman. Sections 28 and 29 contain many references to a woman in terms
which indicate that a person is denoted who is capable of forming a valid marriage with a
husband. That can only be a person who is biclogically a woman.
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{b) ldoubt whether the distinction between a person who is biologically, and one who
is socially, female has ever been present in the minds of the legislaters when enacting
relevant statutes. However that may be, 1t is certain that Parliament has never
conferred on any person the right or privilege of changing the basis of his national
insurance tights from those appropriate to a man to those appropriate to a woman. In
my judgment, such a fundamental right or privilege would have to be expressly granted.

{d) I fully appreciate the unfortunate predicament of the claimant, but the nerits
are not all on her side. She lived as a man {rom birth until 1975, and, during the pary of
that period when she was adult, her insurance rights were those appropriate to a man.
These rights are in some respects more extensive than thasc appropriate to a woman.
Accordingly, an element of unfairness to the general public might have 1o be tolerated so
as 1o allow the payment ol a pension to her at the pensionable age of a woman.”

41. The Government have instituted plans to eradicate the difference
between men and women concerning age of entitlement to State pensions.
Equalisation of the pension age is to begin in 2010 and it is anticipated
that by 2020 the transition will be complete. As regards the issue of free
bus passes in London, which also differentiated between men and women
concerning age of eligibility (65 and 60 respectively), the Government
have also announced plans to introduce a uniform age.

3. Employment

42. Under section 16(1) of the Theft Act 1968, it 1s a criminal offence
liable to a sentence of imprisonment to dishonestly obtain a pecuniary
advantage by deception. Pecuniary advantage includes, under
section 16(2)(c), being given the opportunity to earn remuneration in
employment. Should a post-operative transsexual be asked by a
prospective emplover to disclose all their previous names, burt fail to
make full disclosure before entering into a contract of employment, an
offence might be committed. Furthermore, should the employer discover
the lack of full disclosure, there might also be a risk of dismissal or an
action by the employer for damagecs.

43, In its judgment of 30 April 1996, in P. 0. S. and Cornwall County
Council, the European Court of Justice (ECJ) held that discrimination
arising from gender reassignment constituted discrimination on grounds
of sex and, accordingly, Article 5 § | of Council Directive 76/207/EEC of
9 February 1976 on the implementation of the principle of equal
treatment for men and women as regards access to employment,
vocational training and promotion and working conditions, precluded
dismissal of a transsexual for a reason related to gender reassignment.
The EC] held, rejecting the argument of the United Kingdom
government that the employer would also have dismissed P. if P. had
previously been a woman and had undergone an operation to become a
man, that
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“.. where a person is dismissed on the ground that he or she intends to undergo or has
undergone gender reassignment, he or she is treated unfavourably by comparison with
persons of the sex to which he or she was deemed to belong belore undergoing gender
reassignment.

Te 1olerate such discrimination would be tantamount, as regards such a person, to a
failure to respect the dignity and freedom to which he or she is entitled and which the
Court has a duty to saleguard”. (paragraphs 21-22)

44. The ruling of the ECJ] was applied by the Employment Appeal
Tribunal in a decision handed down on 27 June 1997 (Chessinglon World of
Adventures Ltd v. Reed [1997] | Industrial Law Reports).

45. The Sexual Discrimination {Gender Reassignment) Regulations
1999 were issued to comply with the ruling of the European Court of
Justice in P. v. S. and Cornwall County Council (30 April 1996). This
provides generally that transsexual persons should not be treated less
favourably in employment because they are transsexual (whether pre- or
post-operative).

E. Rape

46. Prior to 1994, for the purposes of the law on rape, a male-to-female
transsexual would have been regarded as a male. Pursuant to section 142
of the Criminal Justice and Public Order Act 1994, for rape to be
established there has to be “vaginal or anal intercourse with a person”.
In a judgment of 28 October 1996, the Reading Crown Court found
that penile penetration of a male-tofemale transsexual’s artificially
constructed vagina amounted to rape: R. v. Matthews (unreported).

F. Imprisonment

47. Prison rules require that male and female prisoners shall normally
be detained separately and also that no prisoner shall be stripped and
searched in the sight of a person of the opposite sex (Rules 12 § 1 and 41
§ 3 of the Prison Rules 1999 respectively).

48. According to the Report of the Working Group on Transsexual
People (Home Office April 2000, see paragraphs 49-50 below), which
conducted a review of law and practice, post-operative transsexuals
where possible were allocated to an establishment for prisoners of their
new gender. Detailed guidelines concerning the searching of transsexual
prisoners were under consideration by which post-operative male-to-
female transsexuals would be treated as women for the purposes of
searches and searched only by women (see §§ 2.75-2.76 of the report).
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G. Current developments

1. Review of the situation of transsexuals in the United Kingdom

49. On 14 April 1999 the Secretary of State for the Home Department
announced the establishment of an Interdepartmental Working Group on
Transsexual People with the following terms of reference:

o«

to consider, with particular reference to birth certificates, the need for
appropriate legal mecasures o address the problems experienced by transsexuals,
having due regard to scientific and socictal developments, and measurcs undertaken in
other countries to deal with this issue.”

50. The Working Group produced a report in April 2000 in which it
examined the current position of transsexuals in the United Kingdom,
with particular reference to their status under national law and the
changes which might be made. It concluded:

“5.1. Transsexual people deal with their condition in different ways. Somc live in the
opposite sex without any treatment 1o acquire its physical attributes. Others take
hormones so as 1o obtain some of the secondary characteristics of their chosen sex. A
smaller number will undergo surgical procedurcs to make their bodies resemble, so far
as possible, those of their acquired gender. The extent of trcatment may be determined
by individual choice, or by other factors such as health or financial resources. Many
people revert to their biclogical sex after living for some time in the opposite sex, and
some alternate between the two sexes throughout their lives. Consideration of the way
forward must therefore take into account the necds of people at these diflerent stages of
change.

5.2, Mecasures have already been taken in a number of areas o assist transsexual
people. For example, discrimination in employment against people on the basis of their
transsexuality has been prohibited by the Sex Discrimination (Gender Reassignment)
Regulations 1999 which, with few exceptions, provide that a transsexual person
{whether pre- or post-operative) should not be treated less favourably because they arce
transsexual. The criminal justice system (i.e. the police, prisons, courts, ctc.}) try 1o
accommodate the needs of transsexual people su far as is pussible within operational
constraints. A transsexual offender will normally be charged in their acquired gender,
and a post-operative prisoner will usually be sent to a prison appropriate 1o their new
status. Transsexual vietims and witnesses will, in most cireumstances, similarly be
treated as belonging to their aequired gender.

5.3. In addition, official documents will often be issued in the acquired gender where
the issue 1s identilying the individual rather than legal status. Thus, a transsexual
person may obtain a passport, driving licence, medical card cte, in their new gender.
We understand that many non-governmental bodies, such as examination authoritics,
will often re-issue examination certificates etc. {(or otherwise provide evidence of
qualifications) showing the required gender. We also found that ar least one insurance
company will issue policics to transsexual people in their acquired gender.

5.4. Notwithstanding such provisions, transsexual people are eonscious of certain
problems which do not have 1o be faced by the majority of the population. Submissions
to the Group suggested that the principal arcas where the transsexual community is
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seeking change are birth certificates, the right 10 marry and [ull recognition of their new
gender for all legal purposes.

5.5. We have identified three options [or the luture:
— 1o leave the current situation unchanged;
- toissue birth certificates showing the new name and, possibly, the new gender;

— to grant full Iegal recognition of the new gender subjeer 1o certain criteria and
procedures.

We suggest that before taking a view on these options the Government may wish to
put the issues out to public consultation.”

51. The report was presented to Parliament in July 2000. Copies wcre
placed in the libraries of both Houses of Parliament and sent to 280
recipients, including Working Group members, Government officials,
Members of Parliament, individuals and organisations. It was publicised
by a Home Office press notice and made available to members of the
public through application to the Home Office in writing, by e-mail, by
telephone or the Home Olffice web site.

2. Recent domestic case-law

52. In the case of Bellinger v. Bellinger, ([2001] Court of Appeal, Civil
Division (England and Wales) 1140, 3 Family Court Reporter 1), the
appellant who had been classified at birth as a man had undergone
gender-reassignment surgery and in 1981 had gone through a form of
marriage with a man who was aware of her background. She sought a
declaration under the Family Law Act 1986 that the marriage was valid.
The Court of Appeal held, by a majority, that the appellant’s marriage was
invalid as the parties were not respectively male and female, which terms
were to be determined by biological criteria as set out in the decision of
Corbett v. Corbett [1971]. Although it was noted that there was an increasing
emphasis upon the impact of psychological factors on gender, there was no
clear point at which such factors could be said to have effected a change of
gender. A person correctly registered as male at birth, who had undergone
gender-reassignment surgery and was now living as a woman was
biologically a male and therefore could not be defined as female for the
purposes of marriage. It was for Parliament, not for the courts, to decide
at what point it would be appropriate to recognise that a person who had
been assigned to one sex at birth had changed gender for the purposes of
marriage. Dame Elizabeth Butler-Sloss, President of the Family Division
noted the warnings of the European Court of Human Rights about
continued lack of response to the situation of transsexuals and observed
that largely as a result of these criticisms an interdepartmental working
group had been set up, which had, in April 2000, issued a careful and
comprehensive review of the medical condition, current practice in other
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countries and the state of English law in relevant aspects of the life of an
individual:

“[95.] ... We inquired of Mr Moylan on behalf of the Attorney-General, what steps
were being takcn by any government department, to take forward any of the
recommendations of the Report, or 1o prepare a consuliation paper lor public
discussion.

[96.] Toour dismay, we were informed that no steps whatsoever have been, or to the
knowledge of Mr Moylan, were intended to be, taken to carry this matter forward. It
appears, therefore, that the commissioning and completion of the report is the sum of
the activity on the problems identified both by the Home Secretary in his terms of
refercnce, and by the conclusions of the members of the working greup. That would
seemn 10 us to be a lailure to recognisc the increasing concerns and changing attitudes
across western Europe which have been set out so clearly and strongly in judgments of
Members of the European Court at Strasbourg, and which in our vicw need to be
addressed by the UK ..

[109.] We would add however, with the strictures of the European Gourt of Human
Rights well in mind, that there is no doubt that the profoundly unsatisfuctory nature of
the present position and the plight of transsexuals requires careful considcration. The
recommendation of the interdepartmental working group for public consuliation merits
action by the gevernment departments involved in these issues. The preblems will not go
away and may well come again before the European Court sooner rather than later.”

53. In his dissenting judgment, Lord Justice Thorpe considered that
the foundations of the judgment in Corbett v. Corbett were no longer
secure, taking the view that an approach restricted to biological criteria
was no longer permissible in the light of scientific, medical and social
change.

“[155.] To make the chromosamal factior conclusive, or even dominant, seems to me
particularly questionable in the context of marriage. For it is an invisible feature of an
individual, incapable of perception or vegistration other than by scientific test. It makes
no contribution to the physiolagical or psychological sclf. Indeed in the context of the
institution of marriage as it is roday it scems e me right as a matter of principle and
logic to give predeminance to psychological factors just as it seem right to carry cul the
essential assessment of gender at or shortly belore the time of marriage rather than at
the timc of birth ...

[160.] The present claim lies most evidently in the territory of the lamily justice
system. That system must always be sufficiently flexible o accommodate social
change. It must also be humane and swift to recognisc the right to human dignity and
to freedom of choice in the individual's private life. Onc of the objectives of statute law
reform in this ficld must be 1o ensure that the law rcacts to and reflects social change.
That must also be an objective of the judges in this field in the construction of existing
statutory provisions. | am strongly of the opinian that there are not sufficiently
compelling rcasons, having regard 1o the initcrests of others affected or, more
relevantly, the interests of society as a whole, to deny this appellamt legal recognition
ol her marriage. I would have allowed this appecal.”

He also noted the lack of progress in domestic reforms:



20 CHRISTINE GOODWIN v. THE UNITED KINGDOM JUDGMENT

“[151.] .. although the [interdepartmental] report has been made available by
publication, Mr Moylan said that there has since been no publie consultation.
Furthermore when asked whether the Government had any present intention of
initiating public consultation or any other process in preparation for a parliamentary
Bill, Mr Moylan said that he had no instructions. Nor did he have any instructions as to
whether the Government intended to legistate. My cxperience over the last ten years
suggests how hard it is for any department to gain a slot for family law reform by
primary legislation. These cireumstances reinforce my view that it is not only open to
the court but it is its duty 10 construe section 11({c) either strictly, alternatively liberally
as the evidence and the submissions in this case justify.”

3. Proposals to reform the system of registration of births, marriages and deaths

54. In January 2002, the Government presented to Parliament the
document “Civil Registration: Vital Change (Birth, Marriage and Death
Registration in the 2Ist Century)” which set out plans for creating a
central database of registration records moving away from a traditional
snapshot of life events towards the concept of a living record or single
“through life” record:

“In time, updating the information in a birth record will mean that changes to a
person’s names, and potentially, sex will be able to be recorded.” (paragraph 5.1)

#5.5 Making changes

There is strong support for some relaxation to the rules that govern corrections Lo the
records. Currently, once a record has been created, the only corrections that can be
madc are where it can be shown that an error was made at the time of registration and
that this can be established. Correcting even the simples: spelling error requires lormal
procedures and the examination of appropriate evidence. The final record contains the
full original and corrected information which is shown on subsequently issued
certificates. The Government recognises that this can act as a disincentive. [n future,
changes (1o reflect developments alter the original record was made) will be made and
formally recorded. Documents issued from the records will contain only the information
as amended, though ail the information will be retained. ...”

H. Liberty’s third party intervention

55. Liberty updated the written observations submitted in Sheffield and
Horsham o, the United Kingdom concerning the legal recognition of
transsexuals in comparative law (judgment of 30 July 1998, Reports of
Judgments and Decisions 1998-V, p. 2021, § 35). In its 1998 study it had
found that over the previous decade there had been an unmistakable
trend in the member States of the Council of Europe towards giving full
legal recognition to gender reassignment. In particular, it noted that out
of thirty-seven countries analysed only four (including the United
Kingdom) did not permit a change to be made to a person’s birth
certificate in one form or another to reflect the reassigned sex of that



CHRISTINE GOODWIN v. THE UNITED KINGDOM JUDGMENT 21

person. In cases where gender reassignment was legal and publicly
funded, only the United Kingdom and Ireland did not give full legal
recognition to the new gender identity.

56. In its follow up study submitted on 17 January 2002, Liberty noted
that while there had not been a statistical increase in States giving full
legal recognition of gender reassignment within Europe, information
from outside Europe showed developments in this direction. For
example, there had been statutory recognition of gender reassignment in
Singapore, and a similar pattern of recognition in Ganada, South Africa,
Israel, Australia, New Zealand and all except two of the States of the
United States of America. It cited in particular the cases of Attorney-
General v. Otahubu Family Court ([1995] 1 New Zealand Law Reports 60)
and Re Kevin ([2001] Family Court of Australia 1074) where in New
Zealand and Australia transsexual persons’ assigned sex was recognised
for the purposes of validating their marriages. In the latter case,
Mr Justice Chisholm held:

“l see no basis in legal principle or policy why Australian law should follow the
decision in Corbetl. To do so would, 1 think, creale indefensible inconsistencies between
Australian marriage law and other Australtan laws. [t would take the law in a direction
rhat is generally contrary to development tn ather countries. It would perpetuate a view
that flies in the face of eurrent medical understanding and praetice. Mosi of all, it would
imposc indcfensible suffering on people who have already had more than their share of
difliculty, with no benefit 1o sociesy ...

... Because the words ‘man’ and *woman’' have their ordinary contemporary meaning,
therc is no formulatc solution to determining the sex of an individual for the purpose of
the law of marriage. That is, it cannot be said as a matter of law that the question in a
partieular case will be determined by applying a single criterion, or limited list of
criteria. Thus it is wrong to say that a person’s sex depends on any single factor, such
as chromosomes or genital sex; or some limited range of factors, such as the state of the
person’s gonads, chromosomes or genitals {whether at birth or at some other time).
Similarly, it would be wrong in law to say that thc question can be resolved by
reference solely 1o the person’s psychological state, or by identifying the person’s *brain

sex’.

To determine a person’s sex for the law of marriage, all relevant matters need 1o be
considered. | do not seek 10 state a comnplete list or suggest that any factors necessarily
have more importance than othcrs. However the relevant matters include, in my
opinion, the person’s biological and physical eharacteristics at birth (including gonads,
genitals and chromosomes); the person’s life experienees, including the sex in which he
or she was brought up and the person’s attitude to it; the person’s self-pcreeption as a
man or a woman; the cxtent to which the person has functioned in society as a man ar a
woman, any hormenal, surgical or other medical sex re-assignment treatments the
person has undergone, and the conscquences of such trcatment; and the person’s
biological, psychological and physical characteristies at the time of the marriage ...

For the purpose of ascertaining the validity of 2 marriage under Australian law the
purp Y g

question whether a person is a man or a woman is to be determined as of the date of

marriage ...”
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57. As regarded the eligibility of post-operative transsexuals to marry
a person of sex opposite to their acquired gender, Liberty’s survey
indicated that 54% of Contracting States permitted such marriage
(Annex 6 listed Austria, Belgium, Denmark, Estonia, Finland, France,
Germany, Greece, Iceland, Italy, Latvia, Luxembourg, the Netherlands,
Norway, Slovakia, Spain, Sweden, Switzerland, Turkey and Ukraine),
while 14% did not (Ireland and the United Kingdom did not permit
marriage, while no legislation existed in Moldova, Poland, Romania and
Russia). The legal position in the remaining 32% was unclear.

III. INTERNATIONAL TEXTS

58. Article 9 of the Charter of Fundamental Rights of the European
Union, signed on 7 December 2000, provides:

“The right to marry and the right to found a family shall be guaranteed in accordance
with the national laws governing the exercise of these rights.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

59. The applicant claims a violation of Article 8 of the Convention, the
relevant part of which provides as follows:

“l. Everyone has the right to respect for his private ... life ...

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society in
the interests of national security, publie safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.”

A, Arguments of the parties

1. The applicant

60. The applicant submitted that despite warnings from the Court as
to the tmportance for keeping under review the need for legal reform the
Government had still not taken any constructive steps to address the
suffering and distress experienced by the applicant and other post-
operative transsexuals. The lack of legal recognition of her changed
gender had been the cause of numerous discriminating and humiliating
experiences in her everyday life. In the past, in particular from 1990 to
1992, she was abused at work and did not receive proper protection
against discrimination, She claimed that all the special procedures
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through which she had to go in respect of her NI contributions and State
retirement pension constituted in themselves unjustified differences in
treatment, as they would have been unnecessary had she been recognised
as a woman for legal purposes. In particular, the very fact that the
Department of Social Security (DSS) operated a policy of marking the
records of transsexuals as sensitive was a difference in treatment. As a
result, for example, the applicant cannot attend the DSS without having
to make a special appointment.

61. The applicant further submitted that the danger ol her employer
learning about her past identity was real. It was possible for the employer
to trace back her employment history on the basis ol her NI number and
this had in fact happened. She claimed that her recent failure to obtain a
promotion was the result of the employer realising her status.

62. Asregarded pensionable age, the applicant submitted that she had
worked for [orty-four years and that the refusal of her entitlement to a
State retirement pension at the age of 60 on the basis of the pure
biological test for determining sex was contrary to Article 8 of the
Convention. She was similarly unable to apply for a free London bus pass
at the age of 60 as other women were but had to wait until the age of 65.
She was also required to declare her birth sex or disclose her birth
certificate when applying for life insurance, mortgages, private pensions
or car insurance, which led her not to pursue these possibilities to her
advantage.

63. The applicant argued that rapid changes, in respect of the
scientific understanding of, and the social attitude towards, trans-
sexualism were taking place not only across Europe but elsewhere as
well. She referred, inter alia, to Article 29 of the Netherlands Civil Code,
section 6 of [talian Law no. 164 of 14 April 1982, and Article 29 of the
Turkish Civil Code as amended by Law no. 3444 of 4 May 1988, which
allowed the amendment of civil status. Also, under a 1995 New Zealand
statute, Part V, section 28, a court could order the legal recognition of
the changed gender of a transsexual after examination of medical and
other evidence. The applicant saw no convincing reason why a similar
approach should not be adopted in the United Kingdom. The applicant
also pointed to increasing social acceptance of transsexuals and interest
in issues of concern to them reflected by coverage in the press, radio and
television, including sympathetic dramatisation of transsexual characters
in mainstream programming.

2. The Government

64. Referring to the Court’s case-law, the Government maintained
that there was no generally accepted approach among the Contracting
States in respect of transsexuality and that, in view of the margin of
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appreciation left to States under the Convention, the lack of recognition in
the United Kingdom of the applicant’s new gender identity for legal
purposes did not entail a violation of Article 8 of the Convention. They
disputed the applicant’s assertion that scientific research and “massive
societal changes” had led to wide acceptance, or consensus on issues, of
transsexualism.

65. The Government accepted that there may be specific instances
where the refusal to grant legal recognition of a transsexual’s new sexual
identity may amount to a breach of Article 8, in particular where the
transsexual as a result suffered practical and actual detriment and
humiliation on a daily basis (see B. v. France, judgment of 25 March 1992,
Series A no. 232-C, pp. 52-54, §§ 59-63). However, they denied that the
applicant faced any comparable practical disadvantages, as she had been
able, inter alia, to obtain important identification documents showing her
chosen names and sexual identity (for example, a new passport or driving
licence).

66. As regards the specilic difliculties claimed by the applicant, the
Government submitted that an employer was unable to establish the sex
of the applicant from the NI number itself since it did not contain any
encoded reference to her sex. The applicant had been issued with a new
NI card with her changed name and stvle of address. Furthermore, the
DSS had a policy of confidentiality of the personal details of a NI number
holder and, in particular, a policy and procedure for the special protection
of transsexuals. As a result, an employer had no means of lawfully
obtaining information from the DSS about the previous sexual identity of
an employee. It was also in their view highly unlikely that the applicant’s
empltoyer would discover her change of gender through her NI number in
any other way. The refusal to issue a new NI number was justified, the
uniqueness of the NI number being of critical importance in the
administration of the national insurance system, and for the prevention
of the fraudulent use of old NI numbers.

67. The Government argued that the applicant’s fear that her previous
sexual identity would be revealed upon reaching the age of 60, when her
employer would no longer be required to make NI contribution deductions
from her pay, was entirely without foundation, the applicant having
already been issued with a suitable Age Exemption Certificate on Form
CF384.

68. Concerning the impossibility for the applicant to obtain a State
retirement pension at the age of 60, the Government submitted that the
distinction between men and women as regarded pension age had been
held to be compatible with European Community law (Article 7 § 1 (a) of
Directive 79/7/EEC; European Court of Justice, R. v. Secretary of State for
Social Security, ex parte Equal Opportunities Commission, Case C-9/91, [1992]
European Court Reports 1-4927). Also, since the preserving of the
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applicant’s legal status as a man was not contrary as such to Article 8
of the Convention, it would constitute favourable treatment unfair to
the general public to allow the applicant’s pension entitlement at the age
of 60.

69. Finally, as regards allegations of assault and abuse at work, the
Government submitted that the applicant could have pressed charges
under the criminal law for harassment and assault. Harassment in the
workplace on the grounds of transsexuality would also give rise to a claim
under the Sex Discrimination Act 1975 where the employers knew of the
harassment and took no steps to prevent it. Adequate protection was
therefore available under domestic law.

70. The Government submitted that a fair balance had therefore been
struck hetween the rights of the individual and the general interest of the
community. To the extent that there were situations where a transsexual
may face limited disclosure of their change of sex, these situations were
unavoidable and necessary as, for example, in the context of contracts of
insurance where medical history and gender affected the calculation of
premiums.

B. The Court’s assessment

1. Preliminary considerations

71. This case raises the issue whether or not the respondent State has
failed to comply with a positive obligation to ensure the right of the
applicant, a post-operative male-to-female transsexual, to respect for her
private life, in particular through the lack of legal recognition given to her
gender reassignment.

72. The Court notes that the notion of “respect” as understood in
Article 8 is not clear cut, especially as far as the positive obligations
inherent in that concept are concerned — having regard to the diversity of
practices followed and the situations obtaining in the Contracting States,
the notion’s requirements will vary considerably from case to case and the
margin of appreciation to be accorded to the authorities may be wider
than that applied in other areas under the Convention. In determining
whether or not a positive obligation exists, regard must also be had to
the fair balance that has to be struck between the general interest of the
community and the interests of the individual, the search for which
balance is inherent in the whole of the Convention (see Cossey v. the United
Kingdom, judgment of 27 September 1990, Series A no. 184, p. 15, § 37).

73. The Court reiterates that it has already examined complaints
about the position of transsexuals in the United Kingdom (see Rees v. the
United Kingdom, judgment of 17 October 1986, Series A no. 106; Cossey,



26 CHRISTINE GOODWIN v. THE UNITED KINGDOM JUDGMENT

cited ahove; X, Y and Z v. the United Kingdom, judgment of 22 April 1997,
Reports 1997-11; and Sheffield and Horsham, cited above). In those cases, it
held that the refusal of the United Kingdom government to alter the
register of births or to issue birth certificates whose contents and nature
differed from those of the original entries concerning the recorded gender
of the individual could not be considered as an interference with the right
to respect for private life (see Rees, p. 14, § 35, and Cossep, p. 19, § 36, both
cited above). It also held that there was no positive obligation on the
Government to alter their existing system for the registration of births
by establishing a new system or type of documentation to provide proof of
current civil status. Similarly, there was no duty on the Government to
permit annotations to the existing register of births, or to keep any such
annotation secret from third parties (see Rees, p. 17, § 42, and Cossey, p. 15,
§8§ 38-39, both cited above). It was found in those cases that the authorities
had taken steps to minimise intrusive enquiries (for example, by allowing
transsexuals to be issued with driving licences, passports and other types
of documents in their new name and gender). Nor had it been shown that
the failure to accord general legal recognition of the change of gender had
given rise in the applicants’ own case histories to detriment of sufficient
seriousness to override the respondent State’s margin of appreciation in
this area (see Sheffield and Horsham, cited above, p. 2028-29, § 59).

74. While the Court is not formally bound to follow its previous
judgments, it is in the interests of legal certainty, foreseeability and
equality before the law that it should not depart, without good reason,
from precedents laid down in previous cases (see, for example, Chapman
v. the United Kingdom [GC], no. 27238/95, § 70, ECHR 2001-I). However,
since the Convention is first and foremost a system for the protection of
human rights, the Court must have regard to the changing conditions
within the respondent State and within Contracting States generally and
respond, for example, to any evolving convergence as to the standards to
be achieved (see, among other authorities, Cossey, cited above, p. 14, § 35,
and Stafford v. the United Kingdom [GC], no. 46295/99, §§ 67-68, ECHR
2002-1V). It is of crucial importance that the Convention is interpreted
and applied in a manner which renders its rights practical and effective,
not theoretical and illusory. A failure by the Court to maintain a dynamic
and evolutive approach would indeed risk rendering it a bar to reform or
improvement (see Stafford, cited above, § 68). In the present context the
Court has, on several occasions since 1986, signalled its consciousness of
the serious problems facing transsexuals and stressed the importance of
keeping the need for appropriate legal measures in this area under review
(see Rees, pp. 18-19, § 47; Cossey, p. 17, § 42; and Sheffield and Horsham,
p. 2029, § 60, all cited above).

75. The Court proposes therefore to look at the situation within and
outside the Contracting State to assess “in the light of present-day
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conditions” what is now the appropriate interpretation and application of
the Convention (see Tyrer v. the United Kingdom, judgment of 23 April 1978,
Series A no. 26, pp. 15-16, § 31, and subsequent case-law).

2. The applicant’s situation as a transsexual

76. The Court observes that the applicant, registered at birth as male,
has undergone gender-reassignment surgery and lives in society as a
female. Nonetheless, the applicant remains, for legal purposes, a male.
This has had, and continues to have, effects on the applicant’s life
where sex is of legal relevance and distinctions are made between
men and women, as, inter alia, in the area of pensions and retirement age.
For example, the applicant must continue to pay national insurance
contributions until the age of 63 due to her legal status as male. However
as she is employed in her gender identity as a female, she has had to obtain
an exemption certificate which allows the payments from her employer to
stop while she continues to make such payments hersell. Although the
Government submitted that this made due allowance for the difficulties
of her position, the Court would note that she nonetheless has to make use
ol a special procedure that might in itself call attention to her status.

77. It must also be recognised that serious interference with private
life can arise where the state of domestic law conflicts with an important
aspect of personal identity (see, mufatis mutandis, Dudgeon v. the Uniled
Kingdom, judgment of 22 October 1981, Series A no. 45, pp. 18-19, § 41).
The stress and alienation arising from a discordance between the position
in society assumed by a post-operative transsexual and the status imposed
by law which refuses to recognise the change of gender cannot, in the
Court’s view, be regarded as a minor inconvenience arising from a
formality. A conflict between social reality and law arises which places
the transsexual i an anomalous position, in which he or she may
experience (eelings of vulnerability, humiliation and anxiety.

78. In this case, as 1in many others, the applicant’s gender reassign-
ment was carried out by the National Health Service, which recognises
the condition of gender dysphoria and provides, inter alia, reassignment
by surgery, with a view to achieving as one of its principal purposes as
close an assimilation as possible to the gender in which the transsexual
perceives that he or she properly belongs. The Court is struck by the fact
that nonetheless the gender reassignment which is lawfully provided 1s not
met with full recognition in law, which might be regarded as the final and
culminating step in the long and difficult process of transformation which
the transsexual has undergone. The coherence of the administrative and
legal practices within the domestic system must be regarded as an
important factor in the assessment carried out under Article 8 of the
Convention. Where a State has authorised the treatment and surgery
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alleviating the condition ol a transsexual, financed or assisted in financing
the operations and indeed permits the artificial insemination of a woman
living with a female-to-male transsexual (as demonstrated in X, Y and Z
v. the United Kingdom, cited above), it appears illogical to refuse to recognise
the legal implications of the result to which the treatment leads.

79. The Court notes that the unsatisfactory nature of the current
position and plight of transsexuals in the United Kingdom has been
acknowledged in the domestic courts (see Bellinger v. Bellinger, cited
above, paragraph 52) and by the Interdepartmental Working Group
which surveyed the situation in the United Kingdom and concluded that,
notwithstanding the accommodations reached in practice, transsexual
people were conscious of certain problems which did not have to be faced
by the majority of the population (see paragraph 50 above).

80. Against these considerations, the Court has examined the
countervailing arguments of a public interest nature put forward as
justifying the continuation of the present situation. It observes that in
the previous United Kingdom cases weight was given to medical and
scientific considerations, the state of any European and international
consensus and the impact of any changes to the current birth-register
system.

3. Medical and scientific considerations

81. It remains the case that there are no conclusive findings as to the
cause of transsexualism and, in particular, whether it is wholly
psychological or associated with physical differentiation in the brain. The
expert evidence in the domestic case of Bellinger v. Bellinger was found to
indicate a growing acceptance of findings of sexual differences in the brain
that are determined pre-natally, although scientific proof for the theory
was far from complete. The Court considers it more significant however
that transsexualism has wide international recognition as a medical
condition for which treatment is provided in order to afford reliel (for
example, The Diagnostic and Statistical Manual, 4th edition (DSM-IV)
replaced the diagnosis of transsexualism with “gender-identity disorder”;
see also The International Classification of Diseases, 10th edition (ICD-10)).
The United Kingdom National Health Service, in common with the vast
majority of Contracting States, acknowledges the existence of the
condition and provides or permits treatment, including irreversible
surgery. The medical and surgical acts which in this case rendered the
gender reassignment possible were indeed carried out under the
supervision of the national health authorities. Nor, given the numerous
and painful interventions involved in such surgery and the level of
commitment and conviction required to achieve a change in social
gender role, can it be suggested that there is anything arbitrary or
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capricious in the decision taken by a person to undergo gender
reassignment. In those circumstances, the ongoing scientific and medical
debate as to the exact causes of the condition is of diminished relevance.

82. While it also remains the case that a transsexual cannot acquire all
the biological characteristics of the assigned sex (see Sheffield and Horsham,
cited above, p. 2028, § 56), the Court notes that with increasingly
sophisticated surgery and types of hormonal treatments, the principal
unchanging biological aspect of gender identity is the chromosomal
element. It is known however that chromosomal anomalies may arise
naturally (for example, in cases of intersex conditions where the
biological criteria at birth are not congruent) and in those cases, some
persons have to be assigned to one sex or the other as seems most
appropriate in the circumstances of the individual case. It is not apparent
to the Court that the chromosomal element, amongst all the others, must
inevitably take on decisive significance for the purposes of legal
attribution of gender identity for transsexuals (see the dissenting opinion
of Thorpe L] in Bellinger v. Bellinger cited in paragraph 52 above; and the
judgment of Chisholm J in the Australian case, Re Kevin, cited in
paragraph 56 above).

83. The Court is not persuaded therefore that the state of medical
science or scientific knowledge provides any determining argument as
regards the legal recognition of transsexuals.

4. The state of any European and international consensus

84. Already at the time of the Sheffield and Horsham case, there was an
emerging consensus within Contracting States in the Council of Europe
on providing legal recognition following gender reassignment (see
Sheffield and Horsham, cited above, p. 2021, § 35). The latest survey
submitted by Liberty in the present case shows a continuing inter-
national trend towards legal recognition (see paragraphs 55-56 above). In
Australia and New Zealand, it appears that the courts are moving away
from the biological birth view of sex (as set out in the United Kingdom
case of Corbett v. Corbett) and taking the view that sex, in the context of a
transsexual wishing to marry, should depend on a multitude of factors to
be assessed at the time of the marriage.

85. The Court observes that in Rees in 1986 it had noted that little
common ground existed between States, some of which did permit
change of gender and some of which did not and that generally speaking
the law seemed to be in a state of transition (see Rees, cited above, p. 15,
§ 37). In the later case of Sheffield and Horsham, the Court’s judgment laid
emphasis on the lack of a common European approach as to how to
address the repercussions which the legal recognition of a change of sex
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may entail for other areas of law such as marriage, filiation, privacy or
data protection. While this would appear to remain the case, the lack of
such a common approach among forty-three Contracting States with
widely diverse legal systems and traditions is hardly surprising. In
accordance with the principle of subsidiarity, it is indeed primarily for
the Contracting States to decide on the measures necessary to secure
Convention rights within their jurisdiction and, in resolving within their
domestic legal systems the practical problems created by the legal
recognition of post-operative gender status, the Contracting States must
enjoy a wide margin of appreciation. The Court accordingly attaches less
importance to the lack of evidence of a common European approach to the
resolution of the legal and practical problems posed, than to the clear
and uncontested evidence of a continuing international trend in favour
not only of increased social acceptance of transsexuals but of legal
recognition of the new sexual identity of post-operative transsexuals.

5. Impact on the birth-register system

86. In Rees, the Court allowed that great importance could be placed by
the Government on the historical nature of the birth-record system. The
argument that allowing exceptions to this systern would undermine its
function weighed heavily in the assessment.

87. It may be noted however that exceptions are already made to the
historic basis of the birth register system, namely, in the case of
legitimisation or adoptions, where there is a possibility of issuing
updated certificates to reflect a change in status after birth. To make a
further exception in the case of transsexuals (a category estimated as
including some 2,000 to 5,000 persons in the United Kingdom according
to the Interdepartmental Working Group Report, p. 26) would not, in the
Court’s view, pose the threat of overturning the entire system. Although
previous reference has been made to detriment suffered by third parties
who might be unable to obtain access to the original entries and to
complications occurring in the field of family and succession law (see
Rees, cited above, p. 18, § 43), these assertions are framed in general
terms and the Court does not find, on the basis of the material before it
at this time, that any real prospect of prejudice has been identified as
likely to arise if changes were made to the current system.

88. Furthermore, the Court notes that the Government have recently
1ssued proposals for reform which would allow ongoing amendment to civil
status data (see paragraph 54 above). It is not convinced therefore that
the need to uphold rigidly the integrity of the historic basis of the birth-
registration system takes on the same importance in the current clirnate

as it did in 1986.
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0. Striking a balance in the presen! case

89. The Court has noted above (see paragraphs 76-79) the difficulties
and anomalies of the applicant’s situation as a post-operative transsexual,
It must be acknowledged that the level of daily interference suffered by
the applicant in B. v. France (cited above) has not been attained in this
case and that on certain points the risk of difficulties or embarrassment
faced by the present applicant may be avoided or minimised by the
practices adopted by the authorities.

90. Nonetheless, the very essence of the Convention is respect for
human dignity and human freedom. Under Article 8 of the Convention in
particular, where the notion of personal autonomy is an important
principle underlying the interpretation of its guarantees, protection is
given to the personal sphere of each individual, including the right to
establish details of their identity as individual human beings (see, inter
alia, Pretty v. the United Kingdom, no. 2346/02, § 62, ECHR 2002-III, and
Mikulié v. Croatia, no. 53176/99, § 53, ECHR 2002-T). In the twenty-first
century the right of transsexuals to personal development and to physical
and moral security in the full sense enjoyed by others in society cannot be
regarded as a matter of controversy requiring the lapse ol time to cast
clearer light on the issues involved. In short, the unsatisfactory situation
in which post-operative transsexuals live in an intermediate zone as
not quite one gender or the other is no longer sustainable. Domestic
recognition of this evaluation may be found in the report of the
Interdepartmental Working Group and the Court of Appeal’s judgment
of Bellinger v. Bellinger (see paragraphs 50, 52-53 above).

91. The Court does not underestimate the difficulties posed or the
important repercussions which any major change in the system will
inevitably have, not only in the field of birth registration, but also in the
areas of access to records, family law, affiliation, inheritance, criminal
justice, employment, social security and insurance. However, as is made
clear by the report of the Interdepartmental Working Group, these
problems are far from insuperable, to the extent that the Working Group
felt able to propose as one of the options full legal recognition of the new
gender, subject to certain criteria and procedures. As Lord Justice Thorpe
observed in Bellinger v. Bellinger, any “spectral difficulties”, particularly in
the field of family law, are both manageable and acceptable if confined to
the case of fully achieved and post-operative transsexuals. Nor is the Court
convinced by arguments that allowing the applicant to fall under the rules
applicable to women, which would also change the date of eligibility for her
State pension, would cause any injustice to others in the national insurance
and State pension systems as alleged by the Government. No concrete
or substantial hardship or detriment to the public interest has indeed
been demonstrated as likely to flow {from any change to the status of
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transsexuals and, as regards other possible consequences, the Court
considers that society may reasonably be expected to tolerate a certain
inconvenience to enable individuals to live in dignity and worth in
accordance with the sexual identity chosen by them at great personal cost.

92. In the previous cases from the United Kingdom, this Court
has since 1986 emphasised the importance of keeping the need for
appropriate legal measures under review having regard to scientific
and societal developments (see references at paragraph 73). Most
recently in 1998, in Skeffield and Horsham, it observed that the respondent
State had not yet taken any steps to do so despite an increase In the
soclal acceptance of the phenomenon of transsexualism and a growing
recognition of the problems with which transsexuals are confronted (see
Sheffield and Horsham, cited above, p. 2029, § 60). Even though it found no
violation in that case, the need to keep this area under review was
expressly re-iterated. Since then, a report has been issued in April 2000
by the Interdepartmental Working Group which set out a survey of the
current position of transsexuals in, inter alia, criminal law, family and
employment matters and identified various options for reform. Nothing
has effectively been done to further these proposals and in July 2001
the Court of Appeal noted that there were no plans to do so (sec
paragraphs 52-53 above). It may be observed that the only legislative
reform of note, applying certain non-discrimination provisions to
transsexuals, flowed from a decision of the European Court of Justice of
30 April 1996 which held that discrimination based on a change of gender
was equivalent to discrimination on grounds of sex (see paragraphs 43-45
above).

93. Having regard to the above considerations, the Court finds that
the respondent Government can no longer claim that the matter falls
within their margin of appreciation, save as regards the appropriate
means of achieving recognition of the right protected under the
Convention. Since there are no significant factors of public interest to
weigh against the interest of this individual applicant in obtaining legal
recognition of her gender reassignment, it reaches the conclusion that
the fair balance that is inherent in the Convention now tilts decisively in
favour of the applicant. There has, accordingly, been a failure to respect
her right to private life in breach of Article 8 of the Convention.

II. ALLEGED VIOLATION OF ARTICLE 12 OF THE CONVENTION

94. The applicant also claimed a violation of Article 12 of the
Convention, which provides as follows:

“Men and women of marriageable age have the right to marry and to found a family,
according 10 the national laws governing the exercise of this right.”
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A. Arguments of the parties

L. The applicant

95. The applicant complained that although she currently enjoyed a
full physical relationship with a man, she and her partner could not
marry because the law treated her as a man. She argued that the Corbett
v. Corbett definition of a person’s sex for the purpose of marriage had been
shown no longer to be sufficient in the recent case of Bellinger v. Bellinger
and that even if a reliance on biological criteria remained acceptable, it
was a breach of Article 12 to use only some of those criteria for
determining a person’s sex and excluding those who failed to fulfil those
elements.

2. The Government

96. The Government referred to the Court’s previous case-law (see
Rees, Cossey and Sheffield and Horsham, all cited above) and maintained that
neither Article 12 nor Article 8 of the Convention required a State to
permit a transsexual to marry a person of his or her original sex. They
also pointed out that the domestic law approach had heen recently
reviewed and upheld by the Court of Appeal in Bellinger v. Bellinger, the
matter now pending before the House of Lords. In their view, if any
change in this important or sensitive area were to be made, it should
come from the United Kingdom’s own courts acting within the margin of
appreciation which this Court has always afforded. They also referred to
the fact that any change brought the possibility of unwanted consequences,
submitting that legal recognition would potentially invalidate existing
marriages and leave transsexuals and their partners in same-sex
marriages. They emphasised the importance of proper and careful review
of any changes in this area and the need for transitional provisions.

B. The Court’s assessment

97. The Court recalls that in Rees, Cossey and Sheffield and Horsham the
inability of the transsexuals in those cases to marry a person of the sex
opposite to their reassigned gender was not found in breach of Article 12
of the Convention. These findings were based variously on the reasoning
that the right to marry referred to traditional marriage between persons
of opposite biological sex (see Rees, cited above, p. 19, § 49), the view that
continued adoption of biological criteria in domestic law for determining a
person’s sex for the purpose of marriage was encompassed within the
power of Contracting States to regulate by national law the exercise of
the right to marry and the conclusion that national laws in that respect
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could not be regarded as restricting or reducing the right of a transsexual
to marry in such a way or to such an extent that the very essence of the
right was impaired (see Cossey, pp. 17-18, §§ 44-46, and Sheffield and
Horsham, p. 2030, §§ 66-67, both cited above). Reference was also made to
the wording of Article 12 as protecting marriage as the basis of the family
(see Rees, loc. cit.).

98. Reviewing the situation in 2002, the Court observes that Article 12
secures the fundamental right of a man and woman to marry and to found
a family. The second aspect is not however a condition of the first and the
inability of any couple to conceive or parent a child cannot be regarded as
per se removing their right to enjoy the first limb of this provision.

99. Thc exercise of the right to marry gives rise to social, personal and
legal consequences. It is subject to the national laws of the Contracting
States but the limitations thereby introduced must not restrict or reduce
the right in such a way or to such an extent that the very essence of the
right is impaired (see Rees, cited abovce, p. 19, § 50, and F. v. Switzerland,
judgment of 18 December 1987, Series A no. 128, p. 16, § 32).

100. It is true that the first sentence refers in express terms to the
right of a man and woman to marry. The Court is not persuaded that
at the date of this case it can still be assumed that these terms must
refer to a determination of gender by purely biological criteria (as held
by Ormrod J in Corbett v. Corbetl, paragraph 21 above). There have been
major social changes in the institution of marriage since the adoption
of the Convention as well as dramatic changes brought about by
developments in medicine and science in the field of transsexuality. The
Court has found above, under Article 8 of the Convention, that a test of
congruent biological factors can no longer be decisive in denying legal
recognition to the change of gender of a post-operative transsexual.
There are other important factors — the acceptance of the condition
of gender-identity disorder by the medical professions and health
authorities within Contracting States, the provision of treatment
including surgery to assimilate the individual as closely as possible to the
gender in which they perccive that they properly belong and the
assumption by the transsexual of the social role of the assigned gcnder.
The Court would also note that Article 9 of the recently adopted Charter
of Fundamental Rights of the European Union departs, no doubt
deliberately, from the wording of Article 12 of the Convention in
removing the reference to men and women (see paragraph 58 above).

101. The right under Article 8 to respect for private life does not,
however, subsume all the issues under Article 12, where conditions
imposed by national laws are accorded a specific mention. The Court has
therefore considered whether the allocation of sex in national law to that
registered at birth is a limitation impairing the very essence of the right to
marry in this case. In that regard, it finds that it is artificial to assert that
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post-operative transsexuals have not been deprived of the right to marry
as, according to law, they remain able to marry a person of their former
opposite sex. The applicant in this case lives as a woman, is.in a
relationship with a man and would only wish to marry a man, She has no
possibility of doing so. In the Court’s view, she may therefore claim that
the very essence of her right to marry has been infringed.

102. The Court has not identified any other reason which would
prevent it from reaching this conclusion. The Government have argued
that in this sensitive area eligibility for marriage under national law
should be left to the domestic courts within the State’s margin of
appreciation, adverting to the potential impact on already existing
marriages in which a transsexual is a partner. It appears however from
the opinions of the majority of the Court of Appeal judgment in Bellinger
v. Bellinger that the domestic courts tend to the view that the matter is best
handled by the legislature, while the Government have no present
intention to introduce legislation (see paragraphs 52-53 above).

103. Tt may be noted from the materials submitted by Liberty tha
although there is widespread acceptance of the marriage of transsexuals,
fewer countries permit the marriage of transsexuals in their assigned
gender than recognise the change of gender itself. The Court is not
persuaded, however, that this supports an argument for leaving the
matter entirely to the Contracting States as being within their margin of
appreciation. This would be tantamount to finding that the range of
options open to a Contracting State included an effective bar on any
exercise of the right to marry. The margin of appreciation cannot extend
so far. While it is for the Contracting State to determine, infer alia, the
conditions under which a person claiming legal recognition as a
transsexual establishes that gender reassignment has bcen properly
effected or under which past marriages cease to be valid and the
formalities applicable to future marriages (including, for example, the
information to be furnished to intended spouses), the Court finds no
justification for barring the transsexual from enjoying the right to marry
under any circumstances.

104. The Court concludes that there has been a breach of Article 12 of
the Convention in the present case.

1. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION

105. The applicant also claimed a violation of Article 14 of the
Convention, which provides as follows:

“The enjoyment of the rights and [reedoms set [orth in [the] Convention shall he
sccured without discrimination on anv ground such as sex, race, colour, language,
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religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status.”

106. The applicant complained that the lack of legal recognition of her
changed gender was the cause of numerous discriminatory experiences
and prejudices. She referred in particular to the fact that she could not
claim her State pension until she was 65 and to the fact that she could
not claim a “freedom pass” to give her free bus travel in London, a
privilege which women were allowed to enjoy from the age 60 and men
from the age of 65.

107. The Government submitted that no issues arose which were
different from those addressed under Article 8§ of the Convention and
that the complaints failed to disclose any discrimination contrary to the
above provision.

108. The Court considers that the lack of legal recognition of the
change of gender of a post-operative transsexual lies at the heart of the
applicant’s complaints under Article 14 of the Convention. These issues
have been examined under Article 8 and resulted in the finding of a
violation of that provision. In the circumstances, the Court considers that
no separate issue arises under Article 14 of the Convention and makes no
separate finding.

[V. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

109. The applicant claimed a violation of Article 13 of the Convention,
which provides as follows:

“Everyone whose rights and freedoms as set forth in [the] Convention are viclated
shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.”

[ 10. The applicant complained that she had no effective remedy
available to her in respect of the matters complained of above.

[11. The Government submitted that no arguable breach of any
Convention right arose to engage the right to a remedy under Article 13.
In any event, since 2 October 2000 when the Human Rights Act 1998 came
into force, the Convention rights could be relied on in national courts and
the applicant would now have a remedy in a national court for any breach
of a Convention right.

[12. The Court reiterates that Article 13 of the Convention
guarantees the availability at the national level of a remedy to enforce
the substance of the Convention rights and freedoms in whatever form
they might happen to be secured in the domestic legal order. Its effect is
to require the provision of a domestic remedy to deal with the substance of
an “arguable complaint” under the Convention and to grant appropriate
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reliefl (see, among other authorities, Aksoy v. Turkey, judgment of
18 December 1996, Reports 1996-VI, p. 2286, § 95).

I'13. Having found above that there have been violations of Articles 8
and 12 of the Convention, the applicant’s complaints in this regard are
without doubt arguable for the purposes of Article 13 of the Convention.
The case-law of the Convention institutions indicates, however, that
Article |3 cannot be interpreted as requiring a remedy against the state
of domestic law, as otherwise the Court would be imposing on Contracting
States a requirement to incorporate the Convention (see_fames and Others
v. the United Kingdom, judgment of 21 February 1986, Series A no. 98, p. 48,
§ 86). In so far therefore as no remedy existed in domestic law prior to
2 October 2000 when the Human Rights Act 1998 took effect, the
applicant’s complaints fall foul of this principle. Following that date, it
would have been possible for the applicant to raise her complaints before
the domestic courts, which would have had a range of possible redress
available to them.

114. The Court finds in the circumstances no breach of Article 13 of
the Convention in the present case.

V. APPLICATION OF ARTICLE 41 OF THE CONVENTION

[15. Article 41 of the Convention provides:

“ff the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, il necessary, afford just satisfaction to
the injured party.”

A. Damage

116. The applicant claimed pecuniary damage of a total of
38,200 pounds sterling (GBP). This represented a sum of GBP 31,200 in
respect of the pension which she had been unable to claim at age 60 and
GBP 7,000 as the estimated value of the pensioner’s bus pass which she
had not been eligible to obtain. The applicant also claimed for non-
pecuniary damage the sum of GBP 40,000 in respect of distress, anxiety
and humiliation. |

117. The Government submitted that were the Court to find any
breach of the Convention this finding would of itsell be sufficient just
satisfaction for the purposes of Article 41 of the Convention.

118. The Court reiterates that there must be a clear causal connection
between the pecuniary damage claimed by the applicant and the violation
of the Convention and that this may, in the appropriate case, include
compensation in respect of loss of earnings or other sources of income
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(see, among other authorities, Barbera, Messegué and fabardo v. Spain
(Article 50), judgment of 13 June 1994, Series A no. 285-C, pp. 57-58,
§§ 16-20, and Cakicr v. Turkey [GC], no. 23657/94, § 127, Reports 1999-1V).

119. The Court observes that the applicant was unable to retire at age
60 as other female employees were entitled and to obtain a State pension
or to claim a bus pass for free travel. The degree of financial detriment
suffered as a result, if any, i1s not clear-cut however as the applicant,
although perhaps not by choice, continued to work and to enjoy a salary
as a result. While it has adverted above to the difficulties and stresses of
the applicant’s position as a post-operative transsexual, it would note that
over the period until 1998 similar issues were found to fall within the
United Kingdom’s margin of appreciation and that no breach arose.

120. The Court has found that the situation, as it has evolved, no
longer falls within the United Kingdom’s margin of appreciation. It will
be for the United Kingdom in due course to implement such measures as
it considers appropriate to fulfil its obligations to secure the applicant’s,
and other transsexuals’, right to respect for private life and right to marry
in compliance with this judgment. While there is no doubt that the
applicant has suffered distress and anxiety in the past, it is the lack of
legal recognition of the gender reassignment of post-operative trans-
sexuals which lies at the heart of the complaints in this application, the
latest in a succession of cases by other applicants raising the same issues.
The Court does not find it appropriate therefore to make an award to this
particular applicant. The finding of violation, with the consequences
which will ensue for the future, may in these circumstances be regarded
as constituting just satisfaction.

B. Costs and expenses

121. The applicant claimed legal costs and expenses of GBP 17,000 for
solicitors’ fees and GBP 24,550 for the fees of senior and junior counsel.
Costs of travel to the Court hearing, together with accommodation and
other related expenses were claimed in the sum of GBP 2,822, This made
a total of GBP 44,372,

122. The Government submitted that the sum appeared excessive in
comparison to other cases from the United Kingdom and in particular as
regarded the amount of GBP 39,000 claimed in respect of the relatively
recent period during which the applicant’s current solicitors have been
instructed which would only relate to the consolidated observations and
the hearing before the Court.

123. The Court finds that the sums claimed by the applicant for legal
costs and expenses, for which no detail has been provided by way of hours
of work and fee rates, are high having regard to the level of complexity of|



CHRISTINE GOODWIN v, THE UNITED KINGDOM JUDGMENT 39

and procedures adopted in, this case. Having regard to the sums granted
in other United Kingdom cases and taking into account the sums of
legal aid paid by the Council of Europe, the Court awards lor this head
39,000 euros, together with any value-added tax that may be payable.
The award is made in euros, to be converted into pounds sterling at the
date of settlement, as the Court finds it appropriate that henceforth all
just satisfaction awards made under Article 41 of the Convention should
in principle be basecd on the euro as the reference currency.

C. Default interest

124, As the award is expressed in ecuros to be converted into the
national currency at the date of settlement, the Court considers that the
default interest rate should also reflect the choice of the curo as the
reference currency. 1t considers it appropriate to take as the general rule
that the rate of the default interest to be paid on outstanding amounts
expressed in euro should be based on the marginal lending rate of the
European Central Bank to which should be added three percentage points.

FOR THESE REASONS, THE COURT

I. Holds unanimously that there has been a violation of Article 8 of the
Convention,;

2. Holds unanimously that there has been a violation of Article 12 of the
Convention;

3. Holds unanimously that no separate issue arises under Article 14 the
Convention,;

4. Holds unanimously that therc has been no violation of Article 13 of the
Convention;

5. Holds unanimously that the finding of violation constitutes in itsell
sulficient just satisfaction for the non-pecuniary damage sustained by
the applicant;

6. Holds unanimously that the respondent State is to pay the applicant,
within three months, EUR 39,000 (thirty-nine thousand euros) in
respect of costs and expenses, together with any value-added tax that
may be chargeable, to be converted into pounds sterling at the date of
settlement;

7. Holds by filteen votes to two that simple interest at a rate equal to the
marginal lending rate of the LEuropcan Central Bank plus three
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percentage points shall be payable from the expiry of the above-
mentioned three months until settlement;

8. Dismisses unanimously the remainder of the applicant’s claim for just
satisfaction.

Done in English and in French, and delivered at a public hearing in the
Human Rights Building, Strasbourg, on || July 2002

Luzius WILDHABER

President
Paul MAHONEY
Registrar

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the following separate opinions are annexed to this
Jjudgment:

(a) concurring opinion of Mr Fischbach;

(b) partly dissenting opinion of Mr Tiirmen;

(c) partly dissenting opinion of Mrs Greve.

L.W.
P.JM.
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CONCURRING OPINION OF JUDGE FISCHBACH

Even though I voted with the majority of the Court as concerns point 7
of the operative part of the judgment, [ would have preferred a fixed rate
of default interest to have been set.
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PARTLY DISSENTING OPINION OF JUDGE TURMEN

As concerns default interest, I would have preferred, at point 7 of the
operative part of the judgment, for a fixed rate to have been set.
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PARTLY DISSENTING OPINION OF JUDGE GREVE

In the present case I do not share the views of the majority of my
colleagues concerning the default interest to be paid,

There is agreement among the judges that the curo is @ suitable reference
currency for all awards under Article 41. The Court wants such awards paid
prompily, and the default interest rate is intended to be an incentive for
prompt payment without it having a punitive character. So far I fully agree.

Under the Court’s new policy awards are made in euros to be converted
into national currencies on the day of settlement. This means that in the
present case the applicant will suffer a loss in the value of her award if her
national currency, the pound sterling, continues to gain strength vis-¢-vis
the euro. Conversion into national currency first at the day of settlement
in contradistinction to a conversion at the day of the judgment will favour
applicants from the euro countries and applicants that have national
currencies on a par with the euro, or weaker. All other applicants will
suffer a loss under the changed policy. This, in my opinion, conflicts with
the provisions of Article 14 in combination with Article 41. Moreover, it
conflicts with the Court’s desire that the awards shall be as fair as
possible, that is to maintain the value of the award as accurately as
possible.

The latter objective is also the rationale for changing the Court’s
previous practice of using the default interest rate in each member State
as basis for the Court’s decision in individual cases.

The majority is attempting to secure that awards become fair by using
varying interest rates as they evolve throughout the period of default. The
marginal lending rate used by the European Central Bank (ECB) when
lending money overnight to commercial banks, plus three percentage
points, will be used. This will in the present case, as in many other cases,
give the applicant a lower default interest rate than the rate previously
used by the Court, the national default interest rate.

The marginal lending rate is interest paid by banks to the ECB, when
they need quick emergency loans. That is, it is a rate which forms the
ceiling for the commercial money market; and of little, if any, practical
interest to most of the applicants in the Court. The default interest rates
provided for in each of the States parties to the Convention for their part
do rellect the situation in the national money markets regarding the rates
to be paid by applicants who may have to opt for borrowing money while
awaiting payment of an award of just satisfaction. For this reason national
default interest rates compensate the individuals in a manner not secured
by the new default interest rate opted for by the Court’s majority.

Furthermore, I believe that an applicant receiving an award ought to be
able to know herself the applicable default interest rate. The marginal
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lending rate used by the ECB when lending money overnight to
commercial banks 1s not easily avatlable to all applicants in Europe. The
rate has been stable for quite some time but if need be it could be set on a
weekly if not even daily basis. Although 1t will be for the State to prove that
it has actually paid the applicant in compliance with the judgment, and for
the Committee of Ministers at the Council of Europe to check that this is
correct, I find this to be an added bureaucratic procedure which makes it
more difficult for applicants to keep track themselves. At all events the
basis on which the Court’s majority sets the new default interest rate is
removed from the actual rate which an applicant, who needs to borrow
money on an interim basis while awaiting payment of the award in a
judgment, will have to pay. This is not compensated for by the new
varying interest rate, and this rather abstract search for fairness does
not, in my opinion, merit a potentially bureaucratic new procedure.
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SOMMAIRE

Non-reconnaissance juridique d’une conversion sexuelle
Impossibilité pour une transsexuelle ayant subi une opération de
conversion sexuelle de se marier avec une personne du sexe opposé

Article 8

Vie privée — Non-reconnaissance juridique d’une conversion sexuelle — Obligations positives —
Transsexuels ayant subi une opération de conversion sexuelle — Rédvaluation de la question « a
la lumiére des conditions d'aujourd’hui» — Refiss de veconnailve les implications juridigues
d’une conversion sexuelle opérée en toute légalité — Tendance internationale vers la
reconnalissance juridigue de la conversion sexuelle — Incidences sur le sysiéme d’enregisirement
des naissances — Droil des transsexuels au développement personnel el @ Uintégrité physique el
morale — Absence d'alleinte a intérét public — Devoir de la société d’accepler certains
inconvénients — Marpge d’appréciation

Article 12

Droit au mariage — Impossibilité pour une transsexuelle ayant subi une opération de conversion
sexuelle de se marier avec une personne du sexe opposé — Homme et femme ~ Caractére inadéquat
des critéres purement biologiques — Instilution du mariage bouleversée par [évolution de la
société — Progrés de la médecine et de la science dans le domaine de la transsexvalité —
Substance du droit de se marier

La requérante, déclarée de sexe masculin a la naissance, méne une vie de femme
depuis 1985 et, en 1990, & subi une opération de conversion sexuelle, qui a été
assurée ct financée par le service national de santé. Elle se plaint de la non-
reconnaissance juridique de sa conversion scxuclle. Elle affirme en particulier
que son employeur a découvert son identité, étant donné que le ministére des
AlTaires sociales refuse de lui attribucr un nouvecau numéro d*assurance sociale,
que les dossiers du ministére indiquent toujours son sexe masculin et que son
dosster est classé «confidentiel », ce qui lul cause des difltcultés pratiques. Llle se
plaint également de n’avoir pas pu bénéficier d'unc pension de retraite de ’'Etat a
age de soixante ans, a I'instar des autres [emmes. Enfin, elie aflirme avoir di
renoncer a certains avantages car elle n’a pas souhaité présenter un extrait de
son acte de naissance qui indigue toujours son sexe a la naissance.

1. Article 8: ]a Cour avail précédemment conclu que le refus de ’Etat défendeur
de modifier le registre des naissances ou d'en fournir des extraits qui ont une

. Rédigé par lc greffe, il ne lie pas la Cour.
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substance diflérente de celle des mentions originales ne pouvait passer pour une
ingérence dans I’exercice du droit au respect de la vie privée. Elle avait également
estimé que ’Etat défendeur n’avait aucune obligation positive de remanier le
systéme existant et qu’il n'élait pas astreint 4 autoriser des annotations dans ce
registre. Toutefois, elle s’était déclarée consciente de la gravité des problémes
que rencontraient les transsexuels et avait souligné I'importance d’examiner
de maniére permanente la nécessité de mesures juridiques appropriées en
la matiere. La Cour décide donc d’évaluer, «a la lumiére des conditions
d’aujourd’hui», quelles sont I'interprétation et I'application de la Convention qui
s'imposent a ’heure actuelle. En I'espéce, la requérante a subi une opération de
conversion sexuelle. Nonobstant, elle demeure un homme sur le plan juridigque.
Cette situation a des répercussions sur sa vie lorsque le sexe revét une pertinence
juridique. Le stress et 'aliénation qu’engendre la discordance entre le réle adopté
dans la société par une personne transsexuelle opérée et la condition imposée par
le droit ne sauraient étre considérés comme un inconvénient mineur découlant
d'une formalité. La conversion sexuelle de la requérante a été prise en charge par
le service national de santé et il parait illogique de refuser de reconnaitre les
implications juridiques du résultat de lopération. Concernant les arguments
contraires tenant a 'intérét général, la Cour n’est pas convaincue que ’état des
connaissances médicales ou scientifiques fournisse un argument déterminant
quant a la reconnaissance juridique des transsexuels. En outre, elle attache
moins d'importance a 'absence d’éléments indiquant un consensus européen en
la matiere qu'ad lexistence d’éléments clairs et incontestés montrant une
tendance internationale continue non seulement vers une acceptation sociale
accrue des transsexuels mais aussi vers la reconnaissance juridique de la nouvelle
identité sexuelle des transsexuels opérés. Quant i la nature historique du systéme
d'enregistrement des naissances, la Cour constate qu’il existe déja des exceptions
en cas de légitimation ou d’adoption et, selon elle, faire unc autre exception dans le
cas des transsexuels ne mettrait pas en péril tout le systéme et n’engendrerait
aucun risque récl de préjudice pour des tiers. Par ailleurs, le gouvernement a
formulé des propositions de réforme tendant a rendre possible en permanence la
modification des données relatives a I'état civil. Certes, le niveau d’ingérence
quotidienne subi par les requérants dans d’autres aflaires n’est pas atteint en
I'occurrence. Cela dit, la dignité et la liberté de I’homme sont I'essence méme de
la Convention. Au XXI* siecle, la faculté pour les transsexuels de jouir pleinement,
a l'instar de leurs concitoyens, du droit au développement personnel et a 'intégrité
physique et morale ne saurait étre considérée comme une question controversée
exigeant du temps pour que l'on parvienne a appréhender plus clairement les
problémes en jeu. En résumé, la situation insatisfaisante des transsexuels opérés,
qui vivent entre deux mondes, ne peut plus durer. Les difficultés que pose un
changement fondamental du systéme ne sont pas insurmontables si 'on se limite
aux transsexuels opérés. Il n’a pas été démontré qu'une modification de la
condition des transsexuels risquerait d’entrainer des difficultés concrétes ou
notables ou une atteinte A l'intérét public. Quant aux autres conséquences
éventuelles, on peut raisonnablement exiger dc la société qu’elle accepte certains
inconvénients afin de permettre 4 des personnes de vivre dans la dignité et le
respect, conformément a lidentité sexuelle choisie par elles. L’Etat ne peut plus
invoquer sa marge d’appréciation en la mati¢re et la notion de juste équilibre
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inhérente A la Convention [ait désormais résolument pencher la balance en faveur
de la requérante.

Conclusion : violation {unanimité).

2. Article 12: certes, la premiére phrase de cette disposition vise expressément le
droit pour un homme et pour une femme de se marier, mais la Cour n’est pas
convaincue que ['on puisse continuer d’admettre que ces termes impliquent que
le sexe doive éire déterminé selon des critéres purement biologiques. Depuis
'adoption de la Convention, linstitution du mariage a été profondément
bouleversée par I'évolulion de la société, et les progrés de la médecine et de la
science ont entrainé des changements radicaux dans le domaine de la trans-
sexualité. La Cour a constaté sur le terrain de 'article 8 que la non-concordance
des facteurs biologiques ne pouvait plus constituer un motil suffisant pour justifier
le reflus de reconnaitre juridiquemcnt un changement de sexe. Le droit garanti par
article 8 n’englobe toutelois pas 'ensemble des questions se posant sur le terrain
de V'article 12, lequel mentionne expressément les conditions imposées par les lois
nationales. La Cour a donc examiné si le fait que le droit national retienne aux fins
du mariage le sexe cnregistré a la naissance constitue en ’espéce une limitation
portant atleinte 4 la substance méme du droit de se marier. A cet égard, elle juge
artificiel d’alfirmer que les personnes avant subi une opération de conversion
sexuelle ne sont pas privées du droit de se marier puisqu’il leur demeure possible
d’épouser une personne du sexe opposé & leur ancien sexe. La requérante méne
une vie dc lemme et souhaite épouser uniquement un homme. Or elle n’en a pas
la possibilité. Elle peut donc se plaindre d'une atteinte 2 la substance méme de son
droit dc se marier. §’il appartient a ’Etat contractant de déterminer les conditions
pour établir qu’une conversion sexuelle a bien été opérée et celles dans lesquelles
un mariage antérieur cesse d'étre valable, ou encore les formalités applicables a un
lutur mariage, aucune raison ne justifie de priver les transsexuels en toutes
circonstances du droit de se marier.

Conclusion : violation (unanimité).

3. Article 14: les questions ont é1é examinées sous 'angle de Particle 8 et aucune
question distincle ne se pose au regard de Particle 14

Conclusion : aucune question distincte (unanimité).

4. Article 13: pour autant que la requérante se plaint de I'absence de tout recours
en droit interne avant la date d’entrée en vigueur de la loi de 1998 sur les droits de
'homme, la Cour rappelle que I'article 13 ne saurait étre interprété comme
exigeant un recours contre I'état du droit interne. Aprés cette date, Vintéressée
aurait pu saisir les tribunaux internes.

Conclusion : non-violation (unanimité).

Article 41! la Cour estime que les constats de violation constituent cn soi une
satisfaction équitable sulfisante pour tout préjudice moral. Elle alloue une
indemnité pour frais et dépens.
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En I’'affaire Christine Goodwin c. Royaume-Uni,
La Cour européenne des Droits de 'Homme, siégeant en une Grande
Chambre composée des juges dont le nom suit:
MM. L. WILDHABER, président,
J.-P. Cosra,
Sir  Nicolas Braiva,
M™ E.PaLwm,
MM. L. CAFLISCH,
R. TURMEN,
M™ F. TULKENS,
MM. K. JUNGWIERT,
M. FISCHBACH,
V. BUTKEVYCGH,
M™  N. Vg,
M. ] HEbpican,
M™ H.S. GREVE,
MM. AB. Baka,
K. Traja,
M. UGREKHELIDZE,
M™  A. MULARONI,
ainsi que de M. P. J. MARONEY, greffier,
Aprés cn avoir délibéré en chambre du conseil les 20 mars et 3 juillet
2002,

Rend Parrét que voici, adopté a cette derniére date:

PROCEDURE

I. A Porigine de I'affaire se trouve unc requéte (n* 28957/93) dirigée
contre le Royaume-Uni de Grande-Bretagne et d’Irlande du Nord et dont
une ressortissante de cet Etat, M"™ Christine Goodwin («la requérante »),
avait saisi la Commission européenne des Droits de 'Homme («la
Commission») le 5 juin 1995 en vertu de Pancien article 25 de la
Convention de sauvegarde decs Droits de 'Homme et des Libertés
fondamentales («la Convention »}.

2. La requérante, qui avait été admise au bénéfice de ['assistance
judiciaire, était représentée par Bindman & Partners, un cabinet de
solicitors de Londres. Le gouvernement britannique («le Gouvernement »)
¢tait représenté par son agent.

3. Larequérante alléguait la violation des articles 8, 12, 13 et 14 de la
Convention a raison de la situation juridique des transsexuels au
Royaume-Unt et, en particulier, la maniére dont ils sont traités dans les
domaines de 'emploi, de la sécurité sociale, des pensions et du mariage.

4. La Commission a déclaré la requéte recevable le | décembre 1997

puis, faute d’avoir pu en lerminer examen avant le 1" novembre 1999, I'a
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déférée a la Cour a cette date, conformément a P'article 5 § 3, seconde
phrase, du Protocole n® |1 4 la Convention.

5. La requéte a été attribuée a la troisitme section de la Cour
(article 52 § | du réglement).

6. Tant la requérante que le Gouvernement ont déposé des obser-
vations écrites sur le fond de 'afTaire (article 59 § | du réglement).

7. Le |l septembre 2001, la chambre constituée au sein de ladite section
pour examiner 'aflaire et composée de M. J.-P. Costa, M. W. Fuhrmann,
M. P. Karis, M™ F. Tulkens, M. K. Jungwiert, Sir Nicolas Bratza et
M. K. Traja, juges, ainst que de M™ S. Dollé, grefTigre de section, s’est
dessaisie au profit de la Grande Chambre, aucune des parties ne s’y étant
opposée (articles 30 de la Convention et 72 du réglement).

8. La composition de la Grande Chambre a été arrétée conformément
aux articles 27 § 2 de l1a Convention et 24 du réglement. Le président de la
Cour a décidé que, dans I’'intérét d'une bonne administration de la justice,
I’affaire devait étre attribuée a la Grande Chambre ayant été constituée
pour examiner I'aflaire 1. ¢. Ropaume-Uni (n° 25680/94, 11 juillet 2002)
(articles 24,43 § 2 et 71 du réglement).

9. Tant la requérante que le Gouvernement ont déposé un mémoire
sur le fond de I'aflaire. Des observations ont également été regues de
I'organisation Liberty, que le président avait autorisée a intervenir dans
la procédure écrite en qualité d’amicus curiae (articles 36 § 2 de la
Convention et 61 § 3 du réglement).

[0. Une audience consacrée a cette affaire et a I'affaire I. ¢. Royaume-
Uni précitée s’est déroulée en public au Palais des Droits de 'Homme, a
Strasbourg, le 20 mars 2002 (article 59 § 2 du réglement),

Ont comparu:

— pour le Gouvernement
MM. D. WALTON, ministére des Allaires étrangéres

et du Commonwealth, Londres, agenl,
RABINDER SINGH,
J. STRACHAN, conseils,
C. LLoyD,
M™* A. Powick,
S. Ei1sa, conseillers

— pour la requérante
M™ L. Cox QC,
M. T. EICckE, conseils,
M™ ]. SOHRAB, solicitor.

La requérante était également présente.
La Cour a entendu en leurs déclarations M™ Cox et M. Rabinder Singh.
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[l Le 3 juillet 2002, M™ M. Tsatsa-Nikolovska et M. V. Zagrebelsky,
empéchés, ont été remplacés par M™ A. Mularom ct M. L. Caflisch.

EN FAIT

I. LES CIRCONSTANCES DE L’ESPECE

2. Ressortissante britannique née en 1937, la requérante est une
transsexuelle opérée passée du sexe masculin au sexe féminin.

13. Dés sa petite enfance, elle a eu tendance a s'habiller en fille et,
en 1963-1964, elle subit une thérapie d’aversion. Vers le milieu dcs
années 60, les médecins conclurent qu’elle était transsexuelle. Cela ne
Pempécha pas d’épouser une femme et d’avoir avec elle quatre enfants,
mais elle avait la conviction que son «sexe cérébral» ne correspondait
pas a son physique. A partir de cette époque et jusqu’'en 1984, elle
s’habilla en homme dans sa vie professionnelle mais en fermme durant
ses loisirs. En janvier 1985, elle entama réellement un traitement, se
rendant une fois tous les trois mois pour des consultations dans un
service de Charing Cross Hospital spécialisé dans les probléemes
d’identité sexuelle, ou elle eut régulierement des entretiens avec un
psychiatre et, parfois, avec un psychologue. On lui prescrivit un
traitement hormonal et elle commencga a suivre des cours dans le but de
travailler son apparence et sa voix. Depuis lors, elle vit totalemcnt
comme une femme. En octobre 1986, elle subit une intervention
chirurgicale de raccourcissement des cordes vocales. En aolt 1987, elle
fut admise sur une liste d’attente en vue d’une opération de conversion
sexuelle. En octobre 1990, elle subit cette opération dans un hépital du
service natlonal de santé (National Health Service). Son traitement et
intervention chirurgicale furent assurés et payés par le service national
de santé.

14. La requérante divorga d’avec celle qui avait été son épouse a une
date non précisée, mais ses enfants continuérent a lui témoigner amour ct
soutien.

15. Larequérante prétend avoir été victime de harcélement sexuel de
la part de collégues de travail entre 1990 et 1992, Désireuse d’engager une
action pour harcelement sexuel devant le tribunal du travail ({ndustrial
Tribunal), elle ne put le faire au motif, selon elle, qu’elle était considérée
comme un homme sur le plan juridique. Elle ne contesta pas cette décision
devant la Cour du travail (Employment Appeal Tribunal). Licenciée
ultérieurement pour raisons de santé, elle affirme que le véritable motif
de sa mise a pied réside dans sa transsexualité.

16. En 1996, elle commenga a travailler pour un nouvel employeur
et [ut invitée a fournir son numéro d’assurance nationale. Craignant
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que l'employeur ne {it en mesure de retrouver les données la con-
cernant (une fois en possession du numéro, celui-ci aurait en effet pu
découvrir ses employeurs antérieurs et leur demander des renseigne-
ments), elle sollicita, mais en vain, Pattribution d’un nouveau numéro
d’assurance nationale auprés du ministére des Affaires sociales
(Department of Social Security — le «DSS»). Elle communiqua finalement
a son nouvel employeur celui qu’elle possédait. Elle affirme que son
employeur connait désormais son identité, car elle a commencé a
avoir des problémes au travail. Ses collégues ont cessé de lui adresser
fa parole et on lui a rapporté que tout le monde parle d’elle en
catimini.

7. Le service des cotisations du DSS informa la requérante qu’elle ne
pourrait pas bénéficier d’'une pension de retraite de ’Etat 2 soixante ans,
age d’ouverture des droits a pension pour les femmes au Royaume-Uni.
En avril 1997, ce méme service 'avisa qu’elle devait continuer a cotiser
jusqu’a la date anniversaire de ses soixante-cing ans, age d’admission a la
retraite des hommes, c’est-a-dire jusqu’en avril 2002. Le 23 avril 1997, elle
s’engagea donc aupres du DSS a payer directement ses cotisations
soctales, qui normalement auraient été déduites par son emploveur,
comme pour tous les emplovés de sexe masculin. En foi de quoi, le 2 mai
1997, le service des cotisations du DSS lui délivra une attestation de
dérogation d’age (formulaire CF384 - voir «Le droit et la pratique
internes pertinents» ci-dcssous).

18. Les dossiers de la requérante au DSS furent classés
«confidentiels» de fagon a ce que seuls les employés d’un certain grade y
alent acces. Concrétement, cela signifiait que la requérante devait
toujours prendre rendez-vous, méme pour les questions les plus
insignifiantes, et ne pouvait s’adresser directement au bureau local ou
régler des questions par téléphone. Dans son dossicr, il est toujours
précisé qu’elle est de sexe masculin et, malgré les «procédures
spéciales», elle a regu des lettres du DSS portant le prénom masculin qui
lui avait été donné a la naissance.

9. La requérante allirme qu’a plusieurs reprises elle a dii choisir
entre divulguer son acte de naissance et renoncer a certains avantages
subordonnés a la présentation dec ce document. En particulier, elle a
préféré ne pas contracter un emprunt pour lequel elle devait
souscrire une assurance décés, s’est abstenue de donner suite 4 une
offre de prét hypothécaire complémentaire et a renoncé a bénéficier
pendant ’hiver d’une allocation de chauffage du DSS a laquelle elle
pouvait prétendre. De méme, elle continue de devoir payer les primes
d’assurance automobile — plus élevées — applicables aux hommes.
Enfin, elle s’est sentie incapable de signaler a la police un vol de
deux cents livres sterling, craignant que lPenquéte ne I'obligeat a
révéler son identité.
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II. LE DROIT ET LA PRATIQUE INTERNES PERTINENTS

A. Les nom et prénoms

20. En droit anglais, toute personne peut adopter les nom et prénoms
de son choix. Ceux-ci sont valables aux fins d’identification et peuvent é(re
utilisés dans les passeports, permis de conduire, cartes de sécurité sociale,
cartes d’assurance, etc. Les nouveaux nom et prénoms sont également
inscrits sur les listes électorales.

B. Le mariage et la définition du sexe en droit interne

21. En droit anglais, le 1nariage se définit comme I'union volontaire
d’'un homme et d’'une femme. Dans ’affaire Corbett v. Corbett (Law Reporls:
Probate, 1971, p. 83), le juge Ormrod déclara qu’a cet effet le scxe doit se
déterminer au moyen des critéres chromosomique, gonadique et génital
lorsque ceux-c1 concordent entre eux, une intervention chirurgicale
n‘entrant pas en ligne de compte. Cette utilisation des critéres
biclogiques pour déterminer le sexe fut approuvée par la Cour d’appel
(Court of Appeal) dans laffaire R. v. Tan (Law Reports: Queen’s Bench
Division, 1983, p. 1053), ol elle se vit conférer une application plus
générale, ladite juridiction ayant estimé qu'une personne née de
sexe masculin avait 2 bon droit été condamnée sur le fondement
d’une lo1 punissant les hommes vivant du produit de la prostitution,
nonobstant le fait que l'accusée avait suivi unc thérapie de conversion
sexuelle.

22. Larticle 11 b) de la loi de 1973 sur les affaires matrimoniales
(Matrimonial Causes Act 1973) répute nul tout mariage o les parties ne
sont pas respectivement de sexe masculin et de sexe féminin. Le critere
appliqué pour la détermination du sexe des partenaires a un mariage est
celui qui fut [ixé dans la décision Corbett v. Corbett précitée. D’aprés celle-
cl, un mariage entre une personne passée du sexe masculin au sexe
féminin et un homme pourrait également étre annulé pour cause
d'incapacité de la personne transscxuelle de consommer le mariage
dans le cadre de rapports sexuels normaux et complets (ohiler du
juge Ormrod).

Cette décision se trouve étayée par 'article 12 a) de la loi de 1973 sur
les affaires matrimoniales qui permet d’annuler un mariage non
consommé en raison de I'incapacité de I'une ou "autre partie. L’article 13
§ | de la loi énonce que lc tribunal ne doit pas rendre un jugement de
nullité lorsqu’il est convaincu que la partie demanderesse savait que le
mariage pouvait &tre annulé mais a amené la partie défenderesse a
croire qu'elle ne demanderait pas un jugement de nullité, et qu’il serait
injuste de rendre pareil jugement.
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C. Les actes de naissance

23. L’enregistrement des naissances obéit a2 la loi de [953 sur
enregistrement des naissances et des déces (Births and Deaths Registration
Act 1953 — «la loi de 1953»). L’article 1 § 1 de celle-ci requiert
'enregistrement de toute naissance par 'officier compétent de I’état civil
de la circonscription ot l'enfant a vu le jour. Une inscription dans le
registre est considérée comme relatant des événements contemporains
de la naissance. Ainst, I'acte de naissance n'atteste pas l'identité au
moment présent, mais des faits historiques.

24. Le sexe de 'enfant doit étre précisé dans I'acte de naissance. La loi
n’énonce pas les critéres devant servir a le déterminer. La pratique du
conservateur des actes de I’état civil consiste 4 n’utiliser que les critéres
biologiques (chromosomique, gonadique et génital) dégagés par le
juge Ormrod dans 'affaire Corbett v. Corbett.

25. La loi de 1953 autorise le conservateur a corriger les erreurs de
plume ainsi que les erreurs matérielles. En principe, une rectification ne
peut étre faite que si Perreur a eu lieu lors de l'inscription de la naissance.
Que le «sexe psychologique» de quelqu’un apparaisse plus tard en
contraste avec les critéres biologiques précités ne passe pas pour
révéler une erreur matérielle dans la mention initiale. Seules une
mauvaise identification du sexe apparent et génital de I’enfant ou la non-
concordance des critéres biologiques entre eux peuvent amener a changer
ladite mention; encore doit-on produire des preuves médicales qui
en montrent l'inexactitude. L’erreur ne se trouve pas constituée si
intéressé subit un traitement médical et chirurgical pour pouvoir
assumer le role du sexe opposé.

26. Le Gouvernement fait observer que l'utilisation de l'acte de
naissance a des fins d'identification est découragée par le conservateur
en chef et que, depuis un certain nombre d’années, ce document
comporte une mention aux termes de laquelle il ne vaut pas preuve de
’identité de la personne qui le présente. Toutefois, les individus sont
libres de suivre ou non cette recommandation.

D. La sécurité sociale, I’emploi et les pensions

27. En matitre de sécurité sociale et d’emploi, les transsexuels
continuent d’étre considérés comme des personnes du sexe sous lequel
on les a enregistrés a la naissance.

1. L’assurance nationale

28. Le DSS enregistre tout citoyen britannique aux fins de 'assurance
nationale d’aprés les informations figurant sur Pacte de naissance de
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Fintércssé. Les étrangers souhaitant s’inscrire a I'assurance nationale au
Royaume-Uni peuvent, & défaut d’un extrait de l'acte de naissance,
présenter leur passeport ou carte d’identité comme preuve de leur
identité.

29, Le DSS attribue a chaque personne affiliée a 'assurance nationale
un numéro unique d’assurance nationale. Ce numéro revét un format
standard: deux lettres suivies de trois paires de chiffres puis d’'une autre
lettre. En soi, 1l ne renferme aucune indication du sexe de son titulaire ni
de quelque autre donnée personnelle que ce soit. Il sert 4 identifier chaque
personne titulaire d’'un compte d’assurance nationale (actuellement, on
dénombre environ 60 millions de comptes individuels). Le DSS est donc
en mesure de retracer 'ensemble des cotisations & I’assurance nationale
versées sur un compte pendant la vie de son titulaire et de contréler les
obligations, cotisations et droits a prestations de chacun. Un nouveau
numéro peut étre attribué dans des cas exceptionnels, par exemple dans
le cadre des programmes de protection de témoins ou pour préserver
I’anonymat de mineurs délinquants.

30. Conformément a l'article 44 du reglement de 1979 sur les
cotisations de sécurité sociale (Social Security (Contributions) Regulations
1979), pris en vertu des pouvoirs conférés par le paragraphe 8, alinéa 1 p),
de 'annexe | 4 la lor de 1992 sur les cotisations et prestations de sécurité
sociale (Social Security Contributions and Benefits Act 1992), certaines
personnes expressément désignées sont tenues de demander un numéro
d’assurance nationale, 2 moins qu’elles ne s’en solent déja vu attribuer un.

31. D’apreés l'article 45 du réglement de 1979, un employé est tenu de
fournir son numéro d’assurance nationale lorsque son employeur le lui
demande.

32. L’article 112 § 1 de la loi de 1992 sur I'administration de la sécurité
sociale (Soctal Security Administration Act 1992) dispose :

« 1)} Se rend coupable d’une infraction quiconque, aux fins d’ocbtenir une prestation
ou un autre paiement prévu par la loi (...) [tel que définia Particle 110de laloi] {...), que
ce soit pour lui-méme ou pour autrui, cu 4 toutc autre fin en rapport avec la loi —

a) formute des déclarations ou observations qu'il sait étre fausses; ou

b) produit ou fournit, ou bien provoque ou autorise délibérément la production ou la
fourniture de tout document ou renseignement qu’tl sait éwre faux sur un point
essentiel.»

33. Par conséquent, se rend coupable d’une infraction en vertu de cette
disposition quiconque fait une fausse déclaration en vue d’obtenir un
numéro d’assurance nationale.

34. Chacun peut adopter les prénoms, nom et titre (par exemple
monsieur, madame ou mademoiselle) de son choix aux fins de son
immatriculation par DPassurance nationale. Le DSS consigne toute
modification a cet égard dans les fichiers informatiques et manuscrits
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concernant I'intéressé ainsi que sur sa carte d’assurance nationale. En
revanche, le DSS a pour politique de ne délivrer qu’un seul numéro
d’assurance nationale a2 une méme personne, y compris lorsqu’il y a eu un
changement d’identité sexuelle & la suite d’une opération de conversion
sexuelle par exemple. La Cour d’appel débouta de sa demande dans
'affaire R. v. Secretary of Stale for Social Services, ex parte Hooker (1993, non
publiée) une transsexuelle qui, aprés avoir essuyé un premier refus,
cherchait une nouvelle fois a obtenir 'autorisation de solliciter un
contrdle juridictionnel de la 1égalité de cette politique. En rendant arrét
de la Cour, le juge McCowan déclara (page 3 du procés-verbal):

«{...) puisgqu’il n'en résultera pas In moindre différence du point de vue pratique,
j'estime que Ja décision du ministre, loin d'€tre irrationnelle, était parfaitement
rationnelle. Je rejette par ailleurs Paffirmation selon laquelle I'appelante pouvait
légitimement s'attendre & se voir altribuer un nouveau numéro pour des motils
psychologiques, puisque les effets de pareille décision seraicnt nuls en pratique.»

35. Les renseignements figurant dans les fichiers de l’assurance
nationale tenus par le DSS sont confidentiels et ne sont normalement pas
divulgués a des tiers sans le consentement de la personne concernée. Des
exceptions sont possibles lorsque l'intérét public se trouve en jeu ou
lorsque la divulgation s’impose pour protéger les fonds publics. En vertu
de Particle 123 de la loi de 1992 sur ’administration de la sécurité sociale,
se rend coupable d’une infraction tout employé des services de sécurité
sociale qui divulgue sans autorisation légale des informations acquises
dans Pexercice de ses fonctions.

36. Le DSS a pour pratique de traiter comme confidentiels au niveau
national les dossiers des personnes connues pour étre transsexuelles.
L’acces a ces dossiers est contrélé par la direction du DSS. Toute
impression de ces fichiers informatiques est normalement soumise a un
service spécial du ministére, qui s’assure que les données relatives a
'identité sont conformes aux demandes de la personne concernée.

37. Les cotisations a l'assurance nationale sont déduites par
’employeur du salaire de P'employé, puis versées & l’administration
fiscale (pour transmission au DSS). Actuellement, les employeurs
procédent a ces déductions jusqu’a I'Age de la retraite de I'employé,
c’est-a-dire jusqu’a soixante ans pour les femmes et soixante-cing ans
pour les hommes. En ce qui concerne les transsexuelles, le DSS applique
une politique leur permettant de s’engager a lui payer directement les
cotisations dues aprés I’dge de soixante ans, qui ne sont plus déduites par
’employeur, puisque celui-ci pense que 'employée est une femme. Quant
aux personnes passées du sexe féminin au sexe masculin, elles peuvent
demander directement au DSS le remboursement des déductions
effectuées par leur employeur aprés qu’elles ont atteint 'Age de soixante
ans.
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38. Dans certains cas, les employeurs exigent qu'une employée
apparemment de sexe féminin prouve qu’elle a atteint ou est sur le point
d’atteindre J’dge de soixante ans et est ainsi en droit de ne plus voir les
cotisations a l'assurance nationale déduites de son salaire. Parcille
preuve peut étre fournie au moyen d'une attestation de dérogation d’age
(formulaire CA4180 ou CI'384). Le DSS peut délivrer une telle attestation
a une transsexuelle lorsque celle-ci s’engage a lui payer directement ses
cotisations.

2. Les pensions de l’Etat

39. Une personne passée du sexe masculin au sexe féminin bénéficie
actuellement d’une pension de PEtat a ’age de soixante-cing ans, et non a
celui de soixante ans applicable aux femmes. La pension a taux plein n’est
versée que si Pintéressée a cotisé pendant quarante-quatre ans, alors que
trente-neuf ans de cotisation sont requis pour les femmes.

40. Aux fins de I’age d’admission a la retraite, le sexe d’une personne
est déterminé selon son sexe biologique a la naissance. Cette démarche a
été approuvée par le commissaire a la sécurité sociale (Social Security
Commissioner — un magistrat spécialisé en droit de la sécurité sociale) dans
un certain nombre d’affaires.

Dans I'affaire R(P) 2/80, une transsexuelle revendiquait le droit a une
pension de retraite a soixante ans. Le commissaire rejeta le recours de
'intéressée, déclarant au paragraphe 9 de sa décision:

«a) A mon sens, le mot «femme» figurant & Particle 27 de la loi vise une personne
biologiquement de sexe féminin. Les nombreuses références a la afemmen» que
renferment les articles 28 ¢t 29 sont exprimées en des termes indiquant que ce mol
désigne unc personne capable de contracter valablement mariage avec un homme. Il

ne peut s’agir que d’une personne biologiquement de sexe [éminin.

b) Je doute qu'en adoptant les textes pertinents les législateurs aient songé a la
distinclion entre une personnc biologiquement de sexe [éminin el une personne
soeialement de sexe [éminin. Quoi qu'il en soit, il est certain que le Parlement n’a
jamais conféré & quiconque le droit ou le privilege de modifier le fondement de ses
droits & FPassurance nationale pour substituer aux droits ouverts aux homines ceux
réscrvés aux lemmes. A mon sens, un tel droit ou privilege fondamental ne peut étre
octroyé que de fagon explicite. (...)

d) Je suis pleinement conscient des [Acheuses difficultés que connait Pintéressée,
mais tout ne plaide pas en sa laveur. Elle a vécu comme un homme depuis sa naissance
jusqu'en 1975 et, durant la partie de cette période ob elle était adulte, ses droits a
['assurance étaicnt ceux d’'un homme. Ces droits sonl & certains égards plus larges que
ceux d'une fernme. En conséquence, autoriser le versement d’une pension A intéressée
a Page d’admission des femmes a la rerraite impliquerait de tolérer un certain manque
d’équité a I'égard de la société. »

41. Le gouvernement a lancé un programme visant a supprimer la
différence entre hommes et femmes quant a I’dge d’ouverture des droits
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a pension. L’égalisation de I'dge de la retraite doit débuter en 2010 et
devrait étre achevée en 2020. Le gouvernement a également annoncé
une réforme visant a uniformiser I’dge, actuellement différent pour les
hommes et pour les femmes (soixante-cing et solxante ans respective-
ment), a partir duquel on peut bénéficier d’'un abonnement d’autobus
gratuit a Londres.

3. Lemplo

42. Envertude I'article 16 § | de la loi de 1968 sur le vol, constitue une
infraction passible d’une peine d’emprisonnement le fait de se procurer un
avantage pécuniaire par la fraude. Selon l'article 16 § 2 ¢), les avantages
pécuniaires incluent la rémunération d’un emploi. Si une personne
transsexuelle ayant subi une opération est invitée par un employeur
éventuel a révéler tous ses prénoms antérieurs mais omet de les
divulguer tous avant de conclure un contrat de travail, elle risque de se
rendre coupable d’une infraction. En outre, elle court le risque d’étre
licenciée ou poursuivie en dommages-intéréts si 'employeur découvre
qu’elle ne lui a pas communiqué tous les renseignements demandés.

43. Dans 'arrét rendu par elle le 30 avril 1996 dans I'affaire P. ». S. and
Cornwall County Council, la Cour de justice des Communautés européennes
(CJCE) a considéré qu’une discrimination fondée sur le changement de
sexe équivalait 2 une discrimination fondée sur le sexe et a conclu, en
conséquence, que 'article 5 § 1 de la directive 76/207/CEE du Conseil,
du 9 février 1976, relative a la mise en ceuvre du principe de 'égalité de
traitement entre hommes et femmes en ce qui concerne 'accés a 'emploi,
a la formation et a la promotion professionnelles, et les conditions de
travail s’opposait au licenciement d’un transsexuel pour un motif lié a sa
conversion sexuelle. Rejetant 'argument du gouvernement britannique
selon lequel 'employeur aurait également licencié P. si cette derniere
avait été antérieurement une femme et avait subi une opération pour
devenir un homme, la CJCE a estimé:

«(...) Lorsqu’une personne est licenciée au matif qu'eile a P'intention de subir ou
qu'elle a subi une conversion sexuelle, elle fait 'objet d’un traitement défavorable par
rapport aux personnes du sexe auquel elle était réputée appartenir avant cette
opération.

Tolérer une telle discrimination reviendrait & méconnaitre, 4 I'égard dune telle
personne, le respect de la dignité et de la liberté auquel elle a droit et que la Cour doii
protéger.» (paragraphes 21-22)

44. La décision de la CJCE a été appliquée par la Cour du travail
(Employment Appeal Tribunal) dans une décision du 27 juin 1997
(Chessington World of Adventures Ltd v. Reed, Industrial Law Reports, 1997,
vol. 1).
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45. Le réglement de 1999 sur la discrimination sexuelle en cas de
conversion sexuelle a été€ pris a la suite de ['arrét rendu par la GJCE dans
Paffaire P. v. S. and Cornwall County Council précitée. Il énonce de maniére
générale qu’une personne transsexuelle ne doit pas faire Pobjet d'un
traitement moins favorable dans le domaine de 'emploi 4 raison de sa
transsexualité (que ce soit avant ou aprés une opération de conversion
sexuelle).

E. Le viol

46. En matiére de viol, une personne passée du sexe masculin au sexe
féminin était, avant 1994, considérée comme un homme. En vertu de
larticle 142 de la loi de 1994 sur la justice pénale et l'ordre public
(Criminal Justice and Public Order Act 1994), il doit y avoir «pénétration
vaginale ou anale d’une personne» pour que le viol soit établi. Dans une
décision du 28 octobre 1996, la Crown Court de Reading a estimé que la
pénétration d'un pénis dans le vagin artificiel d’une transsexueile
s'analysait en un viol (R. v. Matthews — non publiée).

F. L’emprisonnement

47. Le reglement pénitentiaire (Prison Rules) de 1999 prévoit que les
hommes et les femmes doivent normalement étre incarcérés séparément
et qu'aucun détenu ne doit étre dévétu et fouillé en présence d’une
personne du sexe opposé (articles 12 § 1 et 41 § 3 respectivement).

48. Sclon le rapport élaboré par le groupe de travail sur les
transsexuels (ministére de I'Intérieur, avril 2000, paragraphes 49-50 ci-
dessous), qui s’est livré & un examen du droit et de la pratigue en
vigueur, les transsexuels opérés sont détenus, dans la mesure du
possible, dans un établissement pour les prisonniers de leur nouveau
sexe. Des directives détaillées sur la fouille des détenus transsexuels sont
a I'étude; elles prévoient de traiter les transsexuelles opérées comme des
femmes pour ce qui concerne les fouilles, qui ne devront dans ce cas étre
elfectuées que par des femmes (§§ 2.75-2.76 du rapport).

G. L’évolution actuelle

1. Examen de la siluation des transsexuels au Royaume-Uni

49. Le 14 avril 1999, le ministre de PIntérieur annonga la création d’un
groupe de travail interministériel sur les transsexuels, dont le mandat
était le suivant:
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«wexaminer, notamment en ce qui concerne les actes de naissance, la nécessité dc
prendre des mesurcs juridiques appropriées pour résoudre les problémes que
connaisscnt les transsexuels, en tenant diment compte de I'évolution de la science et
de la société, ainsi que des mesures mises en cwuvre dans d'autres pays en la matiére. »

50. En avril 2000, le groupe de travail produisit un rapport dans lequel
il examinait la situation actuelle des transsexuels au Royaume-Uni, en
particulier leur statut en droit interne et les changements qui pourraient
y étre apportés. Il concluait:

«3.1. Les transsexuels font face 3 leur condition de différentes fagons. Certains
vivent dans la peau du sexe opposé sans suivre de (raitement pour en acquérir Jes
attributs physiques. Il en est qui prennent des hormones pour développer certaincs des
caractéristiques secondaires du sexe choisi. D’autres, moins nombreux, subissent une
intervention chirurgicale pour faire correspondre autant que possible leur corps & celui
du sexe acquis. L’ampleur du traitement tient au choix de Vindividu ou a d'autres
facteurs, tels que la santé cu lcs ressources financigres. De nombreuses personnes
reviennent a leur sexe biologique aprés avoir vécu pendant un temps dans la peau du
sexe opposé, et certaines alternent entre les deux sexes tout au long de leur vie. Lorsque
'on cherche & déterminer la voie A suivre, il faut done prendre en compte les besoins de
ces personnes a ces différents stades de leur transformation.

5.2. Des mesures ont déja é1é prises dans un certain nombre de demaines pour aider
les transsexuels. A titre d’exemple, la discrimination en matiére d’emploi & I"égard
d’une personne pour un motif lié¢ & sa transsexualité est interdite par le réglement de
1999 sur la discrimination scxuelle en cas de conversion sexuelle, lequcl, sous réserve de
quelques exceptions, énonce qu’une personne transsexuelle {que ce soit avant ou aprés
une opération) ne doit pas fairc I'ebjet d’un traitement moins lavorable A raison de sa
transsexualité. Le systéme de la justice pénale (poliee, établissements pénitentiaires,
tribunaux, etc.) tente dans la mesure du possible, ¢cu égard aux contraintes pratiques,
de tenir comple des bescins des transsexucls. Un délinquant transsexuel est
généralement inculpé sous son nouveau sexe et un détenu ayant subt une opération de
conversion scxuelle est normalement incarcéré dans un érablissement adapté i sa
nouvelle condition. Les victimes ¢t 1émoins transsexuels sont eux aussi dans la plupart
des cas traités selon leur nouveau sexe.

5.3. En outre, les documents officiels sont souvent émis en tenant compte du sexe
acquis lorsqu'ils visent a identifier I'individu et non son statut juridique. Ainsi, une
personne transsexuelle peut se voir délivier un passcport, un permis de conduire ou
une carte médieale indiquant son nouveau scxe. Il semble que de nombreux
organismes non gouvernementaux, tels que les instances chargées des diplémes,
délivrent souvent de nouvelles attestations dc dipléme, ete. {ou fournisscnt une autre
preuve des titres) indiquant le sexe revendiqué par 'intéressé. Nous avons également
identifi¢ au moins une compagnie d’assurances qui propose aux personnes
transsexuelles des polices d’assurance tenant eomptc du sexe acquis.

5.4. Nonobstant ccs dispositions, les transsexuels connaissent des problémes
auxquels la majorité de la population n’a pas a flaire face. Les observations adressées
au groupe de travail indiquent que la communauté transsexuclle rcvendique des
changements principalcment c¢n ce qui concerne les actes de naissance, lc droit de se

marier et la pleine reconnaissance de la nouvelle identité sexuelle 3 toutcs fins
juridigues.
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3.5. Nous avons défini trojs options pour 'avenir:

- maintenir la situation actuelle en ’é1ac;

~ délivrer des extraits de l'acte de naissance indiquant le nouveau prénom et
éventucllement, le nouveau sexes;

- reconnaitre pleinement la nouvelle identité sexuelle sur le plan juridique, sous
réserve de certains critéres et procédures.

Avant de prendre position, le gouvernement pourrait souhaiter soumettre ces
questions & un débat public.»

51. Le rapport fut présenté au Parlement en juillet 2000. Des
exemplaires en [urent déposés dans les bibliothéques des deux chambres
du Parlement, d’autres en étant adressés a 280 destinataires (membres du
groupe de travail, fonctionnaires, députés, particuliers et organisations
diverses). Le document fut porté a la connaissance du public par la voie
d’un communiqué de presse du ministére de 'Intérieur et chacun pouvait
se le procurer en le demandant au ministére de I'Intérieur par courrier
postal ou électronique, par téléphone ou sur le site internet du ministére.

2. La jurisprudence interne récente

52. Dans Vaffaire Bellinger v. Bellinger (Court of Appeal, Civil Division
(England and Wales) 2001, p. 1140, Family Court Reporter, vol. 3, p. 1),
Pappelante, qui avait été€ enregistrée a la naissance comme étant de sexe
masculin, avait subj une opération de conversion sexuelle puis, en 1981,
avalt contracté mariage avec un homme qui était au courant de ses
antécédents. klle demanda une déclaration de validité du mariage en
vertu de la loi de 1986 sur le droit de la famille (Family Law Act 1986}. La
Cour d’appel estima, a la majorité, que le mariage de 'appelante n’était
pas valable dés lors que les parties n’étaient pas un homme et une [emme
respectivement, ces termes devant se déterminer au moyen des critéres
biologiques dégagés dans I'affaire Corbett v. Corbett (1971). Elle nota que si
I'on accordait une importance grandissante a l'influence des lacteurs
psychologiques sur le sexe, le moment auquel ces facteurs pouvaient
passer pour avoir entrainé un changement de sexe ne pouvait étre
déterminé avec précision. Elle considéra qu’une personne correctement
déclarée de sexe masculin a4 la naissance et qui avait subi une opération
de conversion sexuelle et menait désormais une vie de {emme était
biologiquement un homme et ne pouvait étre définie comme étant de
sexe [éminin aux fins du mariage. D’aprés elle, ¢’était au Parlement, et
non aux tribunaux, qu’il appartenait de décider a quel moment 1l
convenait de reconnaitre que quelqu’un avait changé de sexe aux fins du
mariage. Dame Elizabeth Butler-Sloss, présidente de la Family Division,
releva les avertissements de la Cour européenne des Droits de 'Homme
quant a ’absence persistante de mesures destinées a prendre en compte la
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situation des transsexuels et fit observer que c’étatent en grande partie
ces critiques qui avalent motivé la création du groupe de travail inter-
ministériel, lequel avait publié en avril 2000 un rapport renfermant un
examen approfondi et exhaustif des données médicales, de la pratique
actuelle dans d’autres pays et de I’état du droit anglais concernant les
aspects pertinents de la vie des personnes transsexuelles:

«[93.] (...) Nous nous sommes informés auprés de M. Moylan, qui s’exprimait au
nom de P'Attorney-General, des mesures prises par les ministéres pour donner suite aux
recommandations du rapport cu pour rédiger un document de consultation en vue d’un
débat public.

[96.] A notre grande consternation, nous avons appris qu’absolument aucune
mesure n'avait é4€ prise ni, & la connaissance de M. Moylan, envisagée pour faire
avancer la question. Il apparait donc que la commande et I’élaboration du rapport
représentent la totalité de ce qui a été fait au sujet des problémes qui ont €té cernés,
tant par le ministre de ’Intérieur dans son mandat que par le groupe de travail dans ses
conclusions. Il s’agit 13, nous semble-t-il, d'un manque de prise de conscience des
préoccupations grandissantes et de ’évolution des mentalités en Europe occidentale
qui ont été si clairement et fortement mises en évidenee dans les arréts de la
Cour europécnne de Strasbourg ¢t dont, 4 notre avis, le Royaume-Uni doit tenir
compte (...)

{109.) Nous tenons toutefois & ajouter, en gardant a esprit les critiques de fa Cour
européenne des Droits de 'Homme, qu’il ne fait aucun doute que le caractére
profondément insatisfaisant de la situation actuelle et les difficultés des transsexuels
doivent étre examinés avec soin. La proposition du groupe de travail interministériel
tendant & une consultation du public appelle des mesures de la part des ministéres
concernés. Les problémes ne disparaitront pas, ils resurgiront vraisemblablement
devant [a Cour européenne A bref délai.»

53. Auteur d’une opinion dissidente dans laquelle il affirmait qu'une
démarche fondée uniquement sur les critéres biologiques n’était plus
acceptable eu égard a I’évolution de la science, de la médecine et de la
société, Lord fustice Thorpe estima que les fondements de la décision
Corbett v. Corbett n’étalent plus indiscutables.

«[155.] Tenir le facieur chromosomique pour déterminant, voire seulement
dominant, me semble particulizrement contestable dans le cadre du mariage. En effet,
il s’agit d’un aspect invisible de P’individu, qui ne peut €tre pergu ou déterminé que par
des tests scientifiques. Il ne contribue en rien 2 Iindividualité physiologique ou
psychologique, En fait, dans le contexte actuel de l'institution du mariage, il me
semble juste, sur le plan des principes, et logique de donner la prééminence aux
facteurs psychologiques, tout comme il me parait préférable de procéder 4 la
détermination indispensable du sexe au moment du mariage ou peu avant, plutdt qu’a
la naissance (...)

[160.] La présente demande se situe de toute évidence dans la sphére du droit de la
famille. Celui-ci se doit d’&tre toujours suffisamment flexible pour aecompagner
Iévolution de la société. Il doit également &tre humain et prompt i reconnaftre 3
chacun le droit 4 la dignité humaine et 3 la liberté de choix dans sa vie privée. La
réforme législative dans ce domaine doit notamment tendre 4 ce que la loi tienne
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compte de I'évolution de la société et la reflete. Clest aussi un objectif que les juges
doivent avoir en vue lorsqu’ils interprétent les dispositions législatives en vigueur dans
ce domaine. Je suis fermement convaincu qu’il n'exisie pas de raisons suffisamment
impéricuses, ecu égard aux intérérs des autres personncs concernées ou, plus
pertinemment, 4 ceux de la société dans son ensemble, justihant de ne pas reconnaitre
Jjuridiquement lc mariage de I'appelante. J'aurais accueilti ce recours, »

Lord Justice Thorpe constata par ailleurs le peu de progrés accomplis
dans les rélormes internes:

«[151.] (...) Sile rapport [interninistériel] a bien été publié, M. Moylan a déclaré
qu’il n’y avait pas eu de consulration du public depuis lors. En outre, & la guestion de
savoir si le gouvernement entendait engager un débat publie ou wout autre processus en
vue de |'¢laboration d’une propesition de loi, M. Moylan a répondu qu’il n’avail requ
aucune instruction. Il n’a pas davantage pu dire si le gouvernement envisageait le
dépdt d'un projet de loi. Au cours de ees dix dernitres années, j'ai pu constater
combien il est difficile pour un ministére quel qu’il soit d’arriver & faire inscrire dans le
programme de travail du Parlemcent examen d’un projet de réforme du droit de la
famille. Cet état de choses renlorce mon point de vue selon lequel notre juridiction a
non seulement la facutté mais te devoir d’'interprétcr Uarticle 11 ¢} soit de fagon étroite,
soit de lagon libérale lorsque, commc en Pespéce, les éléments de preuve et arguments
produits le justifient. »

3. Propositions de réforme du systéme d'enregistrement des naissances, mariages
el décés

54. En janvier 2002, le gouvernement a présenté au Parlement le
document intitulé «Etat civil: changement [ondamental dans I'en-
registrement des naissances, mariages et décés au XXI° siecle». Ce
document expose les projets de création d’'une base de données centrale
renlermant les registres de I'état cwvil, le but étant d’abandonner le
systeme traditionnel d’enregistrement figé des événements de la vie au
profit d’un registre vivant ou registre unique ayant vocation a étre mis a
Jour tout au long de la vie:

«Par la suite, la mise & jour des informations contenues dans un registre de naissance
permetira de consigner les changements de prénoms et, éventuellement, de sexe d’une
personne.» (paragraphe 5.1)

«3.5 Amendements

L’assouplissemcnt des régles régissant les rectilications des inscriptions aux registres
recucille une forte adhésion. Actuellement, une lois une inscription créée, les seules
corrections possibles sont celles pour lcsquelles i) pcut Etre démontré, preuves A
appui, qu'une errcur a été commise au moment de Penrcgistrement. Une recti-
fication, méme de la plus simple faute d’orthographe, exige I'accomplissement de
formalités et la production d’éléments de preuve appropriés. L'inscription [linale
renferme le texte original intégral et Pinformation corrigéc, qui apparaitra sur les
extraits déliveés ultérieurement. Le gouvernement reconnait que cela peut constituer
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un obstacle. A I"avenir, les modifications (reflétant decs changements survenus apreés
inscription initiale} seront apportées et officicllement enregistrées. Les documents
délivrés A parlir des inscriptions aux registres ne feront érat que des informations
tclles qu'amendécs, mais Pensemble des données scront conservées. (..) »

H. Tierce intervention de Porganisation Liberty

55. Liberty a mis a jour les observations écrites concernant la
reconnaissance juridique des transsexuels en droit comparé qu’elle avait
sournises dans affaire Shefficid et Horsham c¢. Royaume-Uni (arrét du
30 juillet 1998, Recueil des arréts et décisions 1998-V, p. 2021, § 35). Dans son
étude de 1998, Liberty affirmait qu’au cours de la derniére décennie on
avait pu constater, dans les Etats membres du Conseil de 'Europe, une
tendance parfaitement clairc vers la pleine reconnaissance juridique
des changements de sexe. Elle notait en particulier que des trente-sept
pays étudiés, quatre seulement (parmi lesquels le Royaume-Uni)
n'autorisaient pas la modification de P'acte de naissance d’'une maniére
ou d’une autre afin qu’il reflete le nouveau sexe de la personne
concernée. Dans les pays ol la conversion sexuelle était |égale et prise en
charge par la sécurité sociale, seuls le Royaume-Uni et I'Irlande ne
reconnaissaient pas pleinement sur [e plan juridique la nouvelle identité
sexuelle.

56. Dans ’étude mise a jour qu’elle a présentée le 17 janvier 2002,
Liberty reléve que si le nombre d’Etats européens reconnaissant pleine-
ment la conversion sexuelle sur le plan juridique n’a statistiquement pas
augmenté, des informations provenant de pays extra-européens indiquent
une évolution vers la pleine reconnaissance juridique. A titre d'exemple,
Singapour a consacré législativement la conversion sexuelle, et il existe
une tendance analogue au Canada, en Afrique du Sud, en Israél, en
Australie, en Nouvelle-Zélande et dans tous les Etats des Litats-Unis
d’Amérique sauf deux. Liberty cite en particulier les affaires Attorney-
General v. Otahuhu Family Court, New Zealand Law Reporis, 1993, vol. 1, p. 60
et Re Kevin, Family Court of Australia, 2001, p. 1074, dans lesquelles la
nouvelle identité sexuelle de transsexuels a été reconnue ¢cn Nouvelle-
Zélande et en Australie respectivement, aux fins de validation de leur
mariage. Dans |la seconde affaire, le juge Chisholm s’est ainsi exprimé :

« Je ne vols aucune raison tenant A une régle de droit ou & un principe justifiant que le
droit australien suive la décision Corbett. Sitel éiait le cas, il en résulterait, & mon sens,
des discordances indéfendables entre la législation australienne refative au mariage et
d’autres législations australicnnes. Le droit sc verrail imprimer unc orientation
généralemnent contraire a "évolution dans d’autres pays. Cela perpéruerait un point de
vue que démentent les eonnaissances et la pratique médicales actuelles. Surtout, il en
résulierait des souffrances indéfendables pour des personnes qui ont déja cu leur lot de
dilficultés, sans aucun avantage pour la sociéié (...)
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{...) Les termes «homme » el «femme» possédant leur sens contemporain ordinaire, il
nexiste pas de solution stéréotypée pour déterminer le sexe d’un individu au regard du
droit du mariage. Cela signifie qu’on ne peat dire en droit que la question dans unc
affairc donnée sera tranchée par Papplication d’un seul critére, ou d’une liste
restreinte de eritéres. Il est donc erroné d'affirmer que le sexe d’unc personne dépend
d’un factcur unique, tel que le sexe chromosomique ou [e sexe génital, ou d’un nombre
limité de facteurs, tels que Pérat des gonades, chromosomes ou organcs génitaux d’une
personne (que ce soil & la naissance ou & un autre moment). De méme, il serait
Juridiguement erroné de prétendre qu’il est possible de résoudre la question en tenant
uniquement compte de I'érat psychologique de la personne, ou en identifiant son «sexe
cérébral».

Pour déicrminer le sexe d'une personne av regard du droit du mariage, it faut
considérer Pensemble des aspects pertinents. Sans chercher 34 énoncer unc liste
exhaustive ou 4 insinuer quc certains facteurs somt lorcément plus importants que
d'auwires, je dirai qu'a mon scns les éléments & prendre en compte incluent les
caractéristiques biologiques ¢t physiques de la personne a la naissance (y compris les
gonades, organes génitaux el chromosomes), son vécu, notamment le sexe dans lequel
elle o ¢1é élevée el son attitude par rapport a son sexe, la perception qu’elle a clle-
méme de san appartenance a un sexe, le réle — masculin ou féminin — adopté par elle
dans la société, tout traitement de conversion sexuclle (hormonal, chirurgical ou
médical) subi par elle et les conséquences d'un el traitement, ainsi que les
caractéristiques biologiques, psychologiques et physiques qui sont les siennes au
moment du mariage {...)

Aux fins d’établissement de la validité d’un mariage en droit australicn, ¢’est 4 la date
du martage qu’il faut se placer pour trancher la question de savoir si une personne est un
homme ou une femme () »

57. Quant au droit pour les transsexuels opérés d’épouser une
personne du sexe opposé a leur nouveau sexe, I’étude de Liberty indique
que 54 % des Etats contractants autorisent un tel mariage (I"annexe 6 en
fournit 'énumération: 'Autriche, la Belgique, le Danemark, I’Estonie, la
Finlande, la France, 'Allemagne, la Gréce, {'Islande, I’ltalie, la Lettonie,

3 =]
le Luxembourg, les Pays-Bas, ia Norvége, la Slovaquie, I'Espapne, la
g ) g q pag
Suede, la Suisse, la Turquie et I'Ukraine), contre 14 % qui ne le
? 2 q 3 l
permettent pas ('Irlande et le Royaume-Uni n’autorisent pas le mariage,
et il n’existe aucune législation en Moldova, Pologne, Roumanie et
Russie). La situation juridique dans les 32 % d’Etats restants n’est pas
J q P

claire.

II. TEXTES INTERNATIONAUX

538. L’article 9 de la Charte des droits fondamentaux de Union
européenne, signée le 7 décembre 2000, énonce:

« Le droit de se marier ¢t le droit de fonder une famille sont garantis sclon les lots

nationales qui en régissent Pexercice. »
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EN DROIT

[. SUR LA VIOLATION ALLEGUEE DE L’ARTICLE 8 DE LA
CONVENTION

59. La requérante allégue la violation de Particle 8 de la Convention,
dont le passage pertinent est ainsi libellé:

«|. Toute personne a droit au respect de sa vie privée (...}

2. 1l ne peut y avoir ingérence d’une autorité publique dans I'exercice de ce droit que
pour autanl que cette ingérence est prévue par la loi el qu’elle constitue une mesure qui,
dans une société démocratique, cst nécessaire A la sécurité nationale, a la sireté
publique, au bien-tre économique du pays, a la défense dc l'ordre et a la prévention
dcs infractions pénales, a la protcction de la santé ou de la morale, ou A la protection
des droits et libertés d’autrui.»

A. Arguments des parties

1. La requérante

60. La requérante soutient que, malgré les avertissements de la Cour
quant a I'importance de se livrer 2 un examen constant de la nécessité
d’'une rélorme juridique, le Gouvernement n’a toujours pas pris de
mesures constructives pour remédier aux souffrances et a la détresse
qu’elle-méme et d’autres transsexuels opérés éprouvent. La non-
reconnaissance de sa nouvelle identité sexuelle sur le plan juridique est
source de nombreuses situations discriminatoires et humiliantes dans sa
vie quotidienne. Par le passé, en particulier de 1990 a 1992, elle a été
harcelée a son travail et n’a pas été protégée comme il convenait contre
des actes discriminatoires. Elle voit dans toutes les démarches spéciales
qu’elle doit accomplir concernant ses cotisations a |’assurance nationale
et sa pension de retraite de IP'Etat une différence de traitement
injustifiée, puisque ces démarches ne s'imposeraient pas si son sexe
féminin était reconnu sur le plan juridique. En particulier, le fait méme
que le ministére des Affaires sociales (Department of Social Security — le
«DSS») ait pour politique de classer «confidentiels» les dossiers des
transsexuels constitue selon elle une différence de traitement. Du fait de
cette politique, il lui est par exemple impossible de se présenter au DSS
sans prendre rendez-vous au préalable.

61. La requérante affirme en outre qu'il existe un risque réel que son
employeur découvre son identité passée. Il est en effet possible a celui-ci
de retracer sa carriére a partir de son numéro d’assurance nationale, et
elle croit que cela s’est en fait produit. Elle est du reste persuadée que si
elle n’a pas obtenu de promotion récemment c’est parce gue son
employeur s’est rendu compte de sa situation.
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62. Quant a ’dge de la retraite, la requérante, qui dit travatller depuis
quarante-quatre ans, considére que le refus de "admettre au bénéfice
d’une pension de retraite de I'Etat a I’Age de soixante ans sur la base
d’un critére purement biologique de détermination du sexe est contraire
a 'article 8 de la Convention. De méme, elle n’a pas pu demander la
gratuité des abonnements d’autobus a4 Londres a ’age de soixante ans, a
Iinstar des autres femmes, mais a di attendre ’age de soixante-cing ans.
Par ailleurs, invitée a déclarer son sexe a la nailssance ou a présenter un
extrait de son acte de naissance au moment de souscrire une assurance-
vie, des préts hypothécaires, une pension privée et une assurance
automobile, elle a renoncé a profiter de ces possibilités.

63. La requérante fait valoir que la compréhension scientifique du
transsexualisme et 'attitude de la société a I’égard de ce phénoméne
connaissent une évolution rapide, non seulement en Europe mais aussi
atlleurs. Elle renvoie notamment a Varticle 29 du code civil néerlandais, a
I'article 6 de la loi italienne n° 164 du [4 avril 1982 et a I'article 29 du code
civil turc, tel qu’amendé par la loi n® 3444 du 4 mai 1988, qui autorisent les
modifications de P’état cvil. Elle signale en outre qu’en Nouvelle-Zélande,
en vertu d’une loi de 1995 (partie V, article 28), les tribunaux peuvent,
aprés examen des preuves médicales et autres, ordonner la reconnais-
sance juridique de la nouvelle identité sexuelle d’'une personne trans-
sexuelle. La requérante ne voit aucune raison convaincante de ne pas
adopter une démarche analogue au Royaume-Uni. Elle affirme que la
société accepte plus facilement les transsexuels et se préoccupe
davantage de leur situation. Elle en veut pour preuve la place accordée a
ces questions dans la presse, a la radio et a la télévision, ainsi que la
présentation sous un jour favorable de personnages transsexuels dans
des programmes grand public.

2. Le Gouvernement

64. Renvoyant i la jurisprudence de la Cour, le Gouvernement affirme
que le transsexualisme ne fait pas 'objet d’une approche uniforme dans
les Etats contractants et que, compte tenu de la marge d’appréciation
dont jouissent les Etats au regard de la Convention, I’absence de
reconnaissance juridique au Royaume-Uni de la nouvelle identité
sexuclle de la requérante n’emporte pas violation de l'article 8 de la
Convention. Il conteste laffirmation de l'intéressée selon laquelle les
recherches scientifiques et «une évolution majeure de la société» ont
abouti a une large acceptation du transsexualisme ou @ un consensus en
la matiére.

65. Le Gouvernement admet qu’il peut y avoir des cas particuliers ou
le rcfus de reconnaitre juridiquement la nouvelle identité sexuelle d’une
personne transsexuelle peut s’analyser en une violation de article 8, en
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particulier lorsqu’il en résulte concrétement et réellernent un préjudice et
une humiliation pour I'intéressée au quotidien (arrét B. ¢. France du
25 mars 1992, série A n* 232-C, pp. 52-54, §§ 59-63). 1l conteste toutefois
que la requérante subisse réellement de tels inconvénients puisqu’elle a
notamment pu obtenir d’importantes pigccs d’identité (passeport et
permis de conduire, par exemple) portant les prénoms et I'identité
sexuelle qu’elie a choisis.

66. Quant aux difficultés particuliéres invoquées par la requérante, le
Gouvernement soutient qu'un employeur ne peut établir le sexe de
'intéressée & partir du numéro d’assurance nationale puisque celui-ci ne
renferme aucune référence codée a cette donnée. La requérante s’est vu
délivrer une nouvelle carte d’assurance nationale indiquant ses nouveaux
prénoms et titre. En outre, le DSS met en ceuvre une politique de
confidentialité des données personnelles du titulaire d’un numéro
d’assurance nationale et, en particulier, des mesures et une procédure de
protection spéciale des transsexuels. Par conséquent, un employeur n’a
aucun moyen d’obtenir légalement du DSS des informations sur
'identité sexuelle antérieure d’un employé. Selon le Gouvernement, il
est également trés peu probable que l'employeur de la requérante
découvre la conversion sexuelle de celle-ci par un quelconque autre
moyen grice a son numéro d’assurance nationale. Quant au refus de
délivrer un nouveau numéro d’assurance nationale, il se justifierait par le
[ait que son unicité revét une importance capitale pour 'administration
du systéme d’assurance nationale et la prévention de 'usage frauduleux
d’anciens numéros.

67. Le Gouvernement juge totalement infondées les craintes de la
requérante quant a la divulgation de son ancienne identité sexuelle a Vage
de soixante ans lorsque son employeur ne sera plus tenu de déduire ses
cotisations d’assurance nationale de son salaire, puisqu’elle s’est déja vu
délivrer l"attestation appropriée de dérogation d’age (formulaire CF384).

68. Pour ce qui est de 'impossibilité pour la requérante de bénéficier
d’une pension de retraite de I'Etat & Pige de soixante ans, le
Gouvernement fait valoir que la distinction entre hommes et femmes
quant a l'age de la retraite a été jugée compatible avec le droit
communautaire (article 7 § 1 a) de la directive 79/7/CEE; Cour de
justice des Communautés européennes, R. v. Secretary of Siate for Social
Securily, ex parte Equal Opportunities Commission, affaire C-9/91, Recueil
1992, p. 1-4927). En outre, dans la mesure ou il n’est pas en sol contraire
a Particle 8 de la Convention de continuer & considérer la requérante
comme un homme sur le plan juridique, autoriser celle-ci & bénéficier
d’une pension a 'age de soixante ans constituerait un traitement
privilégié, injuste pour lc reste de la population.

69. En ce qui concerne enfin les allégations dc Uintéressée relatives
aux actes d’agression et de harcélement dont elle aurait été victime  son
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travail, le Gouvernement soutient qu’elle aurait pu engager des
poursuites pour harcélement et agression en vertu du droit pénal. Les
actes de harcélement sur le lien de travail peuvent également donner
lieu, lorsqu’ils sont l1és au transsexualisme de la victime, 4 une plainte au
titre de la loi de 1975 sur la discrimination sexuelle si 'employeur a
connaissance des agissements en cause et ne prend aucune mesure pour
les prévenir. Le droit interne offrait donc une protection adéquate.

70. Le Gouvernement soutient qu’au total un juste équilibre a été
ménagé entre les droits de lI'individu et l'intérét général de la com-
munauté. Quant a 'existence de situations oli une personne transsexuelle
peut avoir a révéler son changement d’identité sexuelle 2 un nombre
restreint de personnes, ces situations sont inévitables et nécessaires, par
cxemple dans le domaine des contrats d’assurance ol les antécédents
médicaux et le sexe ont une incidence sur le calcul des primes.

B. Appréciation de la Cour

. Considéralions liminaires

71. La présente affaire souléve la question de savoir si ’Etat défendeur
a ou non méconnu son obligation positive de garantir a la requérante,
transsexuelle opérée, le droit au respect de sa vie privée, notamment en
ne reconnaissant pas la conversion sexuclle de Uintéressée sur le plan
juridique.

72. La Cour réaffirme que la notion de «respect », au sens de ’article 8,
manque de netteté, surtout en ce qui concernc les obligations positives
inhérentes a cette notion; ses exigences varient beaucoup d’un cas a
Pautre, vu la diversité des pratiques suivies et des conditions régnant
dans les Etats contractants, ct la marge d’appréciation laissée aux
autorités peut étre plus large en cette matiere que pour d’autres
questions relevant de la Convention. Afin de déterminer s’il existe une
obligation positive, il faut prendre en compte — soucl sous-jacent a la
Convention tout entiére — le juste équilibre & ménager entre Uintérét
général ct les intéréts de lindividu (arrét Cossey ¢ Royaume-Uni du
27 septembre 1990, série A n® 184, p. 15, § 37).

73. La Cour rappelle qu’elle a déja eu a examiner des griels relatifs a
la situation des transsexuels au Royaume-Uni (arréts Rees ¢. Royaume-Uni
du 17 octobre 1986, série A n” 106, Cossey précité, X, Y et Z ¢. Royaume-Uni
du 22 avril 1997, Recueil 1997-11, ct Sheffield et Horsham précité). Dans ces
alfaires, elle avait conclu que le refus du gouvernement britannique de
modifier le registre des naissances, ou d’en fournir des extraits qui ont
une substance et une naturc différentes de celles des mentions originales
concernant le sexe déclaré de lindividu, ne pouvait passer pour une
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ingérence dans 'exercice du droit au respect de la vie privée (arréts Rees,
p. 14, § 35, et Cossey, p. 15, § 36, précités). Elle avait également estimé que
’Etat défendeur n’avait aucune obligation positive de remanier son
systtme d’enregistrement des naissances en créant un nouveau systéme
ou type de documents aptes a fournir la preuve de I’état civil actuel. Elle
avait de méme considéré que I'Etat n’était pas astreint a4 autoriser des
annotations dans le registre des naissances ni tenu d’empécher de
divulguer une telle annotation a des tiers (arréts Rees, p. 17, § 42, et
Cossey, p. 15, §§ 38-39, précités). Dans ces affaires, la Cour avait constaté
que les autorités avaient pris des mesures pour minimiser les risques pour
les transsexuels de se voir poser des questions embarrassantes (par
exemple en leur permettant d’obtenir des permis de conduire, des
passeports et d’autres types de documents établis sous leurs nouveaux
prénoms et sexe). En outre, elle avait estimé que le parcours personnel
des requérants dans ces affaires ne démontrait pas que la non-
reconnaissance générale sur le plan juridique de leur conversion sexuelle
leur causit des inconvénients d’une gravité suffisante pour que I'on pat
considérer qu’il y avait dépassement de la marge d’appréciation de I’Etat
en la matiére (arrét Sheffield et Horsham précité, pp. 2028-2029, § 59).

74. Sans que la Cour soit formellement tenue de suivre ses arréts
antérieurs, il est dans l'intérét de la sécurité juridique, de la prévisibilité
et de 'égalité devant la loi qu’elle ne s’écarte pas sans motif valable de ses
propres précédents (voir, par exemple, Chapman ¢. Royaume-Uni [GC],
n® 27238/95, § 70, CEDH 2001-I}. Cependant, la Convention étant avant
tout un mécanisme de protection des droits de I’homme, la Cour doit tenir
compte de I'évolution de la situation dans I'Etat défendeur et dans les
Etats contractants en général et réagir, par exemple, au consensus
susceptible de se faire jour quant aux normes a atteindre (voir, parmi
d’autres, les arréts Cossey précité, p. 14, § 35, et Stafford ¢. Royaume-Uni
[GC], n°® 46295/99, §§ 67-68, CEDH 2002-IV). 1l est d’une importance
cruciale que la Convention soit interprétée et appliquée d’une maniére
qui en rende les garanties concrétes et effectives, et non pas théoriques et
lusoires. Si la Cour devait faillir 2 maintenir une approche dynamique et
évolutive, pareille attitude risquerait de faire obstacle 4 toute réforme ou
amélioration (Stafford précité, § 68). Dans le contexte en cause, la Cour,
depuis 1986, s’est déclarée a maintes reprises consciente de la gravité des
problémes que rencontraient les transsexuels et a souligné I'importance
d’examiner de mani¢re permanente la nécessité de mesures juridiques
appropriées en la matiére (arréts Rees, pp. 18-19, § 47, Cossey, p. 17, § 42,
et Sheffield et Horsham, p. 2029, § 60, précités).

75. La Cour se propose donc d’examiner la situation dans I’Etat
contractant concerné et en dehors de celui-ci pour évaluer, «a la lumiére
des conditions d’aujourd’hui», quelles sont Iinterprétation et I'applica-
tion de la Convention qui s’imposent a ’heure actuelle (voir Parrét Tyrer
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¢. Royaume-Uni du 25 avril 1978, série A n” 26, pp. 15-16, § 31, et la

jurisprudence ultérieure).

2. La situation de la requérante en tant que {ranssexuelle

76. La Cour constate que la requérante, déclarée de sexe masculin a la
naissance, a subl une opération de conversion sexuelle et meéne désormais
une vie sociale de femme. Nonobstant, !'intéressée demeure un homme
sur le plan juridique. Cette situation a eu et continue d’avoir des ré-
percussions sur sa vie lorsque le sexe revét une pertinence juridique et
que des distinctions sont opérées entre hommes et femmes, par exemple
pour les pensions et ’age d’admission a la retraite. Ainsi, du fait qu'on la
considére juridiquement comme un homme, elle doit continuer de payer
ses cotisations a I'assurance nationale jusqu’a I’dge de soixante-cing ans.
Toutefois, étant donné qu’elle est employée sous son identité sexuelle
féminine, elle a pu obtenir une attestation de dérogation d’age quit lui
permet de se substituer & son employeur pour ce qui est du versement
des cotisations. Si le Gouvernement fait valoir que cette mesure tient
diment compte de la situation difficile de la requérante, la Cour
constate que celle-ci doit néanmoins accomplir une démarche spéciale
qui, en soi, peut attirer 'attention sur sa condition.

77. Il faut également reconnaitre qu’il peut y avoir une atteinte grave
a la vie privée lorsque le droit interne est incompatible avec un aspect
important de I'identité personnelle (voir, mutatis mutandis, 'arrét Dudgeon
¢. Royaume-Uni du 22 octobre 1981, série A n° 45, pp. 18-19, § 41). Le stress
et I'aliénation qu’engendre la discordance entre le réle adopté dans la
société par une personne transsexuelle opérée et la condition imposée
par le droit qui refuse de consacrer la conversion sexuelle ne sauraient,
de l'avis de la Cour, étre considérés comme un inconvénicnt mineur
découlant d’une formalité. On a affaire a un conflit entre la réalité
sociale et le droit qui place la personne transsexuelle dans une situation
anormale |ui inspirant des sentiments de vulnérabilité, d’humiliation et
d’anxiété.

78. Dans le cas d’espéce, comme dans beaucoup d’autres, la conversion
sexuelle de la requérante a été prise en charge par le service national de
santé, qui reconnait I’état de dysphorie sexuelle et, entre autres choses,
assure la conversion par intervention chirurgicale en vue de parvenir a
Pun de ses buts essentiels, a savoir que la personne transsexuelle se
rapproche autant que possible du sexe auquel elte a le sentiment
d’appartenir réellement. La Cour est frappée par le fait que la con-
version sexuelle, qui est opérée en toute légalité, ne débouche pourtant
pas sur une pleine consécration en droit, qui pourrait étre considérée
comme I'étape ultime et 'aboutissement du processus de transformation
long et difficile subi par I'intéressée. Pour I'appréciation a effectuer sous
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'angle de 'article 8 de la Convention, il v a lieu d’attacher de I'importance
a la cohérence des pratiques administratives et juridiques dans 'ordre
interne. Lorsqu’un Etat autorise le traitement et Pintervention chirur-
gicale permettant de soulager la situation d’une personne transsexuelle,
finance tout ou partie des opérations et va jusqu’a consentir a 'insémi-
nation artificielle d’'une femme qu1 vit avec un transsexuel (ainsi que le
montre affaire X, Y ¢/ Z ¢. Royaume-Uni précitée), 1l parait illogique qu’il
refuse de reconnaitre les implications juridiques du résultat auquel le
traitement conduit.

79. La Cour note que le caractére insatisfaisant de la situation et des
difficultés actuelles des transsexuels au Royaume-Uni a été reconnu par
les tribunaux internes {voir affaire Bellinger v. Bellinger citée au
paragraphe 52 ci-dessus) et par le groupe de travail interministériel qui a
examiné la situation au Royaume-Uni et conclu que, nonobstant les
dispositions prises dans la pratique, les transsexuels connaissent des
probléemes auxquels la majorité de la population n’a pas a faire face
(paragraphe 50 ci-dessus}.

80. Cela étant, la Cour a examiné les arguments contraires tenant a
Iintérét général qui ont été invoqués pour justifier le maintien de la
situation actuelle. Elle constate que dans les affaires britanniques
antéricures elle a attaché de I'importance aux aspects médicaux et
scientifiques du probléme, au point de savoir dans quelle mesure on
pouvait parler d’'une communauté de vues aux niveaux européen et
international, et aux conséquences que pourraient avoir des modifica-
tions apportées au systéme des registres des naissances.

3. Aspects médicaux et scientifiques

8l. Il demeure vrai qu’aucune découverte concluante n’est intervenue
concernant les causes du transsexualisme (en particulier le point de savoir
si les origines en sont entierement psychologiques ou liées a une
différenciation physique dans le cerveau). Dans [’affaire Bellinger
v. Bellinger, les expertises ont été interprétées comme indiquant une
tendance croissante a admettre lexistence d’une diflérenciation des
cerveaux masculin et féminin dés avant la naissance, bien que les
preuves scientifiques a Pappui de cette théorie fussent loin d’étre
exhaustives. La Cour juge toutefois plus significatif le fait qu’il est
largement reconnu au niveau international que le transsexualisme
constitue un état médical justifiant un traitement destiné 4 aider les
personnes concernées {par exemple, le Manuel diagnostique et statistique des
troubles mentaux, quatrieéme édition (DMS-1V) a remplacé le diagnostic de
transsexualisme par celui de «trouble de l'identité sexuelle»; voir
également la Classification internationale des maladies, dixiéme révision
(CIM-10)). Les services de santé du Royaume-Uni, tout comme ceux de
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la plupart des autres Etats contractants, reconnaissent I'existence de cet
¢tat médical et assurent ou permettent des traitements, y compris des
interventions chirurgicales irréversibles. Les actes médicaux et chirur-
gicaux qui ont rendu possible la conversion sexuelle de la requérante en
I'espéce ont en fait été effectués sous le contréle des autorités sanitaires
nationales. En outre, étant donné les nombreuses et pénibles inter-
ventions qu’entraine une telle chirurgie et le degré de détermination et
de conviction requis pour changer de role sexuel dans la société, on ne
saurait croire qu’il y ait quoi que ce soit d’arbitraire ou d’irréfléchi dans
la décision d’une personne dc subir unc conversion sexuelle. Aussi le fait
que les causes exactes du transsexualisme solent toujours débattues par la
communauté scientifique et médicale ne revét-il plus une aussi grande
importance.

82. $1l demeure vral également qu’une personne transsexuelle ne
peut pas acquériv toutes les caractéristiques biologiques du nouveau sexe
(arrét Sheffield et Horsham précité, p. 2028, § 56), la Cour constate qu’avec
la sophistication croissante des interventions chirurgicales et des types de
traiterments hormonaux, le principal aspect biologique de I'identité
sexuelle qui reste inchangé est I’élément chromosomique. Or on sait que
des anomalies chromosomiques peuvent survenir naturellement (par
exemple dans les cas d'intersexualité, ob les critéres biologiques a la
naissance ne concordent pas entre €ux) et que certalnes personnes qui en
sont atteintes doivent subir une conversion a 'un ou a Pautre sexe, selon le
cas. Pour la Cour, il n’est pas évident que Pélément chromosomique doive
inévitablement constituer — a exclusion de tout autre - le critére
déterminant aux fins de Pattribution junidique d’une identité sexuelle
aux transsexuels (voir 'opinion dissidente de Lord Justice Thorpe dans
Pallaire Bellinger v. Bellinger citée au paragraphe 32 ci-dessus, et la
décision du juge Chisholm dans I'affaire australienne Re Kevin citée au
paragraphe 56 ci-dessus).

83. Des lors, la Cour n’cst pas convaincue que I’état des connaissances
médicales ou scientifiques fournisse un argument déterminant quant a la
reconnaissance juridique des transsexuels.

4. Mesure dans laquelle on peut parler d'une communaulé de vues aux niveaux
européen et inlernational

84. Déja a I'époque de altaire Sheffield et Horsham, un consensus était
en train de sc dessiner au sein des Etats contractants du Conseil de
I'Europe quant a la reconnaissance juridique de la conversion sexuelle
(arrét Sheffield et Horsham précité, p. 2021, § 35). La derniére étude
soumise par Liberty en l'espéce montre que cette tendance se confirme
au niveau international (paragraphes 55-36 ci-dessus). Ainsi, en
Australie et en Nouvelle-Zélande, il apparait que les tribunaux
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abandonnent le critére du sexe biologique a la naissance (tel qu’énoncé
dans I'affaire britannique Corbett v. Corbett) pour considérer que, dans le
contexte du mariage d’une personne transsexuelle, le sexe doit dépendre
d’une multitude de facteurs a prendre en compte au moment du mariage.

85. La Cour constate que dans 'affaire Rees, en 1986, elle avait relevé
qu'il n’existait guére de communauté de vues entre les Etats, certains
autorisant la conversion sexuelle et d’autres non, et que, dans 'ensemble,
le droit paraissait traverser une phase de transition (arrét Rees précité,
p- 13, § 37). Dans PafTaire Sheffield et Horsham tranchée par elle ultérieure-
ment, elle mit l'accent sur l'absence d’une démarche européenne
commune quant 2 la maniére de traiter les répercussions que la re-
connaissance juridique des changements de sexe pouvait avoir dans
d’autres domaines du droit tels que le mariage, la filiation ou la
protection de la vie privée ou des données. Si cela semble demeurer le cas,
I’absence de pareille démarche commune entre les quarante-trois Etats
contractants n’est guére surprenante, eu égard a la diversité des systémes
et traditions juridiques. Conformément au principe de subsidiarité, il
appartient en effet avant tout aux Etats contractants de décider des
mesures nécessaires pour assurer la reconnaissance des droits garantis
par [a Convention a toute personne relevant de leur juridiction et, pour
résoudre dans leurs ordres juridiques internes les problémes concrets
posés par la reconnaissance juridique de la condition sexuelle des
transsexuels opérés, les Etats contractants doivent jouir d'une ample
marge d’appréciation. Aussi la Cour attache-t-elle moins d’importance a
Pabsence d’éléments indiquant un consensus européen relativement 2 la
maniére de résoudre les problémes juridiques et pratiques qu’a 'existence
d’éléments clairs et incontestés montrant une tendance internationale
continue non seulement vers une acceptation sociale accrue des
transsexuels mais aussi vers la reconnaissance juridique de la nouvelle
identité sexuelle des transsexuels opérés.

5. Incidences sur le systéme denregistrement des naissances

86. Dans laffaire Rees, la Cour avait admis que le Gouvernement
pouvait accorder une grande importance a la nature historique du
systéme d’enregistrement des naissances. L’argument selon lequel le fait
d’autoriser des exceptions nuirait a la finalité du systéme avait fortement
pesé dans son appréciation.

87. On peut constater toutefois que le caractére historique du systéme
d’enregistrement des naissances connait déja plusieurs exceptions: ainsi,
en cas de légitimation ou d’adoption, 1l est possible de délivrer des extraits
reflétant le changement d’état intervenu, Pour la Cour, faire une autre
exception dans le cas des transsexuels (dont le nombre se situe entre
2000 et 5000 au Royaume-Uni d’aprés le rapport du groupe de travail
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interministériel {p. 26)) ne mettrait pas en péril tout le systéme. Le
gouvernement britannique a certes invoqué par le passé l'inconvénient
que cela représenterait pour les tiers, qui risqueraient de se voir privés
d’un accés aux Inscriptions initiales, ainsi que les complications qui en
résulteraient dans le domaine du droit de la famille et des successions
(arrét Rees précité, p. 18, § 43). Il s’agissait la toutefois d’assertions
formulées de maniére générale et, au vu des éléments dont elle dispose a
I'heure actuelle, la Cour constate qu’aucun risque réel de préjudice
susceptible de résulter de modifications du systéme actuel n’'a été
identifié,

88. Elle note par ailleurs que le gouvernement a récemment formulé
des propositions de réforme tendant a rendre possible en permanence la
modification des données relatives a I’état civil (paragraphe 54 ci-dessus).
Elle n’est donc pas convaincue que la nécessité de maintenir
inébranlablement 'intégrité de la dimension historique du systéme
d’enregistrement des naissances revéte aujourd’hui la méme importance

qu’en 1986.

6. Recherche d’un équilibre en Uespéce

89. La Cour a relevé ci-dessus (paragraphes 76-79) les difficultés et
anomalies de la situation de la requérante en tant que transsexueclle
opérée. Elle rcconnait que le niveau d’ingérence quotidienne que
subissait la requérante dans l’aflaire B. ¢. France précitée n’est pas atteint
en 'occurrence et que, sur certains points, les pratiques adoptées par les
autorités permettent d’éviter ou de minimiser le risque de difficultés et
d’embarras auquel la requérante en U'espéce se trouve exposée.

90. Celadit, la dignité et la liberté de ’homme sont 'essence méme de
la Convention. Sur le terrain de l'article 8 de la Convention en particulier,
ou la notion d’autonomie personnelle refléte un principe important qui
sous-tend l'interprétation des garanties de cette disposition, la sphere
personnelle de chaque individu est protégée, v compris le droit pour
chacun d’établir les détails de son identité d’&tre humain (voir,
notamment, Pretty ¢. Royaume-Uni, n® 2346/02, § 62, CEDH 2002-III, et
Mikulic ¢. Croatie, n° 53176/99, § 53, CEDH 2002-I). Au XXI° siecle, la
faculté pour les transsexuels de jouir pleinement, a l'instar de leurs
concitoyens, du droit au développement personnel et a Pintégrité
physique et morale ne saurait étre considérée comme une question
controversée exigeant du temps pour que |'on parvienne a appréhender
plus clairement les problemes en jeu. En résumé, la situation in-
satisfaisante des transsexuels opérés, qui vivent entre deux mondes
parce qu'ils n’appartiennent pas vraiment a un sexe ni a I'autre, ne peut
plus durer. Cette appréciation trouve confirmation au niveau national
dans le rapport du groupe de travail interministériel et dans l'arrét
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rendu par la Cour d’appel en PafTairc Bellinger v. Bellinger (paragraphcs 50
et 52-53 ci-dessus).

91. La Cour ne sous-estime pas les difficultés que pose un changement
fondamental du systéme ni les importantes répercussions qu’une telle
mesure aura inévitablement, non seulement pour l'enregistrement des
naissances, mais aussi dans des domaines tels que 'accés aux registres, le
droit de la famille, la filiation, la succession, la justice pénale, 'emploi, la
sécurité sociale et les assurances. Toutefois, il ressort clairement du
rapport du groupe de travail interministéricl que ces problémes sont loin
d’étre insurmontables, ledit groupe de travail ayant estimé pouvoir
proposer comme ['une des options la pleine reconnaissance juridique
de la nouvelle 1dentité sexuelle, sous réserve de certains critéres et
procédures. Ainsi que Lord fustice Thorpe I'a fait observer dans I'affaire
Bellinger, toutes les difficultés corollaires qui pourraient en surgir, en
particulier dans le domaine du drotit de la famille, sont a la lois gérables
et acceptables si I'on se limite aux transsexuels opérés ayant pleinement
réalisé leur conversion. La Cour n’est pas non plus convaincue par la thése
du Gouvernement consistant a dire que le fait de tolérer 'application 2 la
requérante des dispositions spécifiques aux femmes, ce qui changerait
également la date a laquelle celle-ci pourrait bénéficier de sa pension
d’Etat, serait source d’injustice pour les autres personnes affiliées a
Yassurance nationale et au régime de¢ pensions de PEtat. En fait, il n’a
pas été démontré qu’une modification dc la condition des transsexuels
risquerait d’entrainer des diflicultés concrétes ou notables ou une
atteinte a I'intérét public. Quant aux autres conséquences éventuclles, la

Cour considére qu’on peut raisonnablement exiger de la société qu’'elle
accepte certains inconvénients alin de permettre a decs personnes de
vivre dans la dignité et le respect, conformément a I'identité sexuelle
choisie par elles au prix de grandes souffrances.

92. Dans les afTaires britanniques dont elle a eu 4 connaitre depuis
1986, la Cour a toujours souligné 'importance d’examiner de maniére
permanente la nécessité de mesures juridiques appropriées, eu égard a
évolution de la science et de la société (voir les références au
paragraphe 73 ci-dessus). Dans la derniére d’entre elles, laffaire Sheffield
et Horsham, tranchée en 1998, ellec observa que P'Etat défendeur n’avait
adopté aucune mesure, malgré une meilleure acceptation sociale du
transsexualisme et une reconnaissance croissante des probléemes aux-
quels ont a faire face les transsexuels opérés (arrét Sheffield et Horsham
précité, p. 2029, § 60). Tout en ne constatant aucune violation dans ladite
affaire, elle réaffirma explicitement que la question devait donner licu a
un examen permanent. Depuis lors, le groupe de travail interministéricl a
publié en avril 2000 un rapport dans lequel il examine la situation actuclle
des transsexuels, notamment dans les domaines du droit pénal, de la
famille et de Pemploi, et dégage diverses options en vue d’une réforme.
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Rien n’a réellement été fait pour metire ¢n ceuvre ces propositions el,
en juillet 2001, la Cour d’appel a constaté qu’il n’y avait aucun projet en
ce sens (paragraphes 52-53 ci-dessus). On peut constater que la seule
réforme légisiative notablc & avoir vu le jour, et qui applique certaines
dispositions non discriminatoires aux transsexuels, fut entreprise a la
suite d’une décision de la Cour de justice des Communautés européennes
du 30 avril 1996 qui assimilait une discrimination fondée sur le change-
ment de sexe & une discrimination fondée sur le sexe (paragraphes 43-45
ci-dessus).

93. Eu égard a ce qui précede, la Cour estime que I'Etat défendeur ne
peut plus invoquer sa marge d’appréciation en la matiére, sauf pour ce qui
cst des moyens a mettre en ceuvre afin d’assurer la reconnaissance du
droit protégé par la Convention. Aucun f{acteur important d’intérét
public n’entrant en concurrence avec l'intérét de la requérante en
I’espéce a obtenir |la reconnaissance juridique de sa conversion sexuelle,
la Cour conclut que la notion de juste équilibre inhérente a la
Convention fait désormais résolument pencher la balance en faveur de la
requérante. Dés lors, 11l y a eu manquement au respect du droit de
Iintéressée 4 sa vie privée, en violation de I'article 8 de la Convention.

II. SUR LA VIOLATION ALLEGUEE DE L’ARTICLE 12 DE LA
CONVENTION

94. La requérante allegue également la violation de Particle 12 de la
Convention, ainsi libellé:

«A partir de 'ige nubile, 'homme ¢t la fermnme ont le droit de se maricr et de londer
une famille selon les lois nationales régissant Pexercice de ce droit.»

A. Arguments des parties

1. La requérante

95. Larequérante se plaint de I'incapacité dans laquelle elle se trouve,
du fait que la loi la considére comme un homme, d’épouser son
compagnon avec lequel elle entretient pourtant une relation physique
normale. Elle soutient que la récente affaire Bellinger v. Bellinger a montré
que la délinition du sexe d’'une personne aux fins du mariage donnée dans
"affaire Corbett v. Corbett n’cst plus satisfaisante et que, méme s’1l continue
d’&tre acceptable de s’appuyer sur lcs critéres biologiques, 1l est contraire
a I'article 12 de n’en utiliser que certains pour déterminer le sexe et
exclure les personnes qui n’y répondent pas.
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2. Le Gouvernemenl

96. Renvoyant a la jurisprudence de la Cour (arréts Rees, Cossey, et
Sheffield et Horsham précités), le Gouvernement affirme que ni Particle 12
ni 'article 8 de la Convention n’obligent un Etat a autoriser une personne
transsexuelle a se marier avec une personne de son sexe d’origine. Il fait
é¢galement observer que la démarche adoptée en droit interne a été
examinée ¢t confirmée récemment par la Cour d’appel dans !'affaire
Bellinger v. Bellinger, désormais pendante devant la Chambre des lords. Ii
considére que toute réforme dans ce domaine important et délicat doit
émaner des propres juridictions du Royaume-Uni agissant dans le cadre
de la marge d’appréciation que fa Cour a toujours accordée. Il soutient en
outre que tout changement risque d’entrainer des conséquences
indésirables, faisant valoir qu’une reconnaissance juridique pourrait soit
invalider des mariages déja contractés, soit aboutir, pour les transsexuels
et leurs partenaires, & des mariages entre personnes du méme sexe. Il
souligne Pimportance d’une évaluation minutieuse et approfondie des
conséquences que pourrait avoir un changement dans ce domaine et la
nécessité de prendre des dispositions transitoires.

B. Appréciation de la Cour

97. La Cour rappelle que dans les affaires Rees, Cossey, et Sheffield et
Horsham, 'impossibilité pour les requérants transsexuels d’épouser une
personne du sexe opposé a leur nouveau sexe fut jugée non contraire a
’article 12 de la Convention. Cette conclusion procédait, suivant
I’affaire, du raisonnement selon lequel! le droit de se marier visait le
mariage traditionnel entre deux personnes de sexe biologique différent
(arrét Rees précité, p. 19, § 49), de I'idée que Uattachement aux critéres
biologiques pour déterminer le sexe d’'une personne aux fins du mariage
relevait du pouvoir reconnu aux Etats contractants de réglementer par
des lois Pexercice du droit de se marier et du constat que les lois de
PEtat défendeur en la matiére ne pouvaient étre considérées comme
restreignant ou réduisant le droit pour une personne transsexuelle de se
marier d’'une maniére ou a un degré qui Peussent atteint dans sa
substance méme (arréts Cossey, pp. 17-18, §8§ 44-46, et Sheffield et Horsham,
p. 2030, §§ 66-67, précités). La Cour se fonda également sur le libellé de
Particle 12, interprété par elle comme protégeant le mariage en tant que
fondement de la famille (arrét Rees, loc. cit.).

98. Réexaminant la situation en 2002, la Cour observe que par
Particie 12 se trouve garanti le droit fondamental, pour un homme et une
femme, de se marier et de fonder une famille, Toutefois, le second aspect
n’est pas une condition du premier, et incapacité pour un couple de
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concevoir ou d’élever un enfant ne saurait en soi passer pour le priver du
droit visé par la premiére branche de la disposition en cause.

99. L’exercice du droit de se marier emporte des conséquences
sociales, personnelles et juridiques. Il obéit aux lois nationales des Etats
contractants, mais les limitations en résultant ne doivent pas le
restreindre ou réduire d’'une maniére ou 4 un degré qui I'atteindraient
dans sa substance méme (arréts Rees précité, p. 19, § 50, et F. ¢. Suisse du
18 décembre 1987, série A n° 128, p. 16, § 32).

100. Certes, la premiére partie de la phrase vise expressément le droit
pour un homme et une femme de se marier. La Cour n’est pas convaincue
que l'on puisse aujourd’hui continuer d’admettre que ces termes
impliquent que le sexe doive étre déterminé selon des critéres purement
biologiques (ainsi que I'avait déclaré le juge Ormrod dans 'affaire Corbett
v. Corbett, paragraphe 21 ci-dessus). Depuis I'adoption de la Convention,
institution du mariage a été profondément bouleversée par I’évolution
de la société, et les progrés de la médecine et de la science ont entrainé
des changements radicaux dans le domaine de la transsexualité. La Cour
a constaté ci-dessus, sur le terrain de l'article 8 de la Convention, que la
non-concordance des facteurs biologiques chez un transsexuel opéré ne
pouvait plus constituer un motif suffisant pour justifier le refus de re-
connaitre juridiquement le changement de sexe de 'intéressé. D’autres
facteurs doivent étre pris en compte: la reconnaissance par la com-
munauté médicale et les autorités sanitaires dans les Etats contractants
de I’état médical de trouble de P'identité sexuelle, offre de traitements, y
compris des interventions chirurgicales, censés permettre a la personne
concernée de se rapprocher autant que possible du sexe auquel elle a le
sentiment d’appartenir, et adoption par celle-ci du réle social de son
nouveau sexe. La Cour note également que le libellé de larticle 9 de
la Charte des droits fondamentaux de I’Union européenne adoptée
récemment s’écarte — et cela ne peut étre que délibéré — de celui de
Particle 12 de la Convention en ce qu’il exclut la référence a ’homme et
3 la femme (paragraphe 58 ci-dessus).

|01. Ledroit au respect de la vie privée garanti par 'article 8 n’englobe
toutefots pas I'ensemble des questions se posant sur le terrain de
’article 12, lequel mentionne expressément les conditions imposées par
les lois nationales. La Cour a donc examiné si le fait que le droit national
retienne aux fins du mariage le sexe enregistré a la naissance constitue en
’espéce une limitation portant atteinte a la substance méme du droit de se
marier. A cet égard, elle juge artificiel d’afTirmer que les personnes ayant
subi une opération de conversion sexuelle ne sont pas privées du droit de se
marier puisque, conformément a la loi, il leur demeure possible d’épouser
une personne du sexe opposé a leur ancien sexe. En U'espéce, la requérante
méne une vie de fernme, entretient une relation avec un homme et
souhaite épouser uniquement un homme. Or elle n’en a pas la possibilité.



82 ARRET CHRISTINE GOODWIN c. ROYAUME-UNI

Pour la Cour, l'intéressée peut donc se plaindre d’unc attcinte a la
substance méme de son droit de se marier.

102. La Cour n’apergoit aucune autre raison qui l'empécherait
d’aboutir & cette conclusion. Le Gouvernement soutient que dans ce
domaine sensible le controle du respect des conditions requises par le droit
national pour se marier doit rester Yapanage des juridictions internes, dans
le cadre de la marge d’appréciation de I'Etat; et d’évoquer a cet égard les
répercussions possibles sur les mariages déja contractés dans lesquels 'un
des partenaires est transsexuel. Il ressort toutefois des opinions exprimées
par la majorité de la Cour d’appel dans 'arrét Bellinger v. Bellinger que les
tribunaux internes tendent a penser qu’il serait préférable que la question
soit traitée par le pouvoir législatif; or le gouvernement n’a a présent
aucune intention de légiférer (paragraphes 52-33 ci-dessus).

103. Les éléments soumis par Liberty permettent de constater que si le
mariage des transsexuels recueille une grande adhésion, le nombre des
pays qui autorisent le mariage des transsexuels sous leur nouvelle identité
sexuelle est inférieur a celui des Etats qui reconnaissent la conversion
sexuelle elle-méme, La Cour n’est toutelois pas convaincue que cela soit
de nature a conforter la thése selon laguelle les Etats contractants dotvent
pouvoir entiérement régler la question dans le cadre de leur marge
d’appréciation. En effet, cela reviendrait a4 conclure que 'éventail des
options ouvertes a un Etat contractant peut aller jusqu’a interdire en
pratique 'exercice du droit de se marier. La marge d’appréciation ne
saurait étre aussi large. S’il appartient a PEtat contractant de déterminer,
notamment, les conditions que doit remplir une personne transsexuelle qui
revendique la reconnaissance juridique de sa nouvelle identité sexuelle
pour établir que sa conversion sexuelle a bien été opérée et celles dans
lesquelles un mariage antéricur cesse d’étre valable, ou encore les
formalités applicables & un futur mariage (par exemple les informations a
fournir aux futurs époux), la Cour ne voit aucune raison justifiant que les
transsexucls soient privés en toutes circonstances du droit de se marier.

104. Elle conclut donc qu’il y a eu violation de I'article 12 de la
Convention en 'espéce.

III. SUR LA VIOLATION ALLEGUEE DE L’ARTICLE 14 DE LA
CONVENTION

105. La requérante allegue aussi la violation de l'article 14 de la
Convention, ainsi libellé:

«La jouissance decs droits et libertés reconnus dans la (...) Convention doit étre
assurée, sans distinction aucune, fondéc notamment sur le sexe, la race, la couleur, la
langue, la religion, les opinions politiques ou toutes autres opinions, Porigine nationale
ou sociale, 'appartenance 3 une minorité nationale, la {ortune, la naissance ou toute
aulre situation, »
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106. Elle affirme que la non-reconnaissance juridique de sa nouvelle
identité sexuelle est source de toute une série de situations discri-
minatoircs ¢t de préjudices. Elle invoque en particulier {e [ait qu’elle ne
peut ni prétendre a une pension de ’Etat avant I’dge de soixante-cing ans
ni bénéficier de la gratuité des abonnements d’autobus a Londres,
privilege réservé aux [emmes ayant atteint ’Age de soixante ans et aux
hommes ayant atteint celul de soixante-cing ans.

107. Le Gouvernement soutient qu’aucune question distincte ne se
pose par rapport aux points examinés sous 'angle de l'article 8 de la
Convention et que les griefs ne révélent aucun traitement discrimina-
toire contraire a la disposition précitée.

108. La Cour estime qu’au cceur des griels énoncés par la requérante
sur le terrain de larticle 14 de la Convention se trouve la non-
reconnaissance Juridique de la conversion sexuelle d'une personne
transsexuelle opérée. Ces questions ont été examinées sous 'angle de
'article 8, dont la violation a été constatée. Dans ces conditions, la Cour
estime qu’aucune question distincte ne se pose au regard de I'article 14 de
la Convention et ne [ormule aucune conclusion séparée sur ce griel.

IV. SUR LA VIOLATION ALLEGUEE DE L’ARTICLE 13 DE LA
CONVENTION

109. La requérante dénonce une violation de Particle 13 de la
Convention, ainsi libellé:

« Toute personne dont les droits et libertés reconnus dans la (...) Convention ant &té

vielés, a droit 4 'octroi d’un recours effectif devant une instance nationalce, alors méme

que la violation aurait €16 commise par des personnes agissant dans 'exercice de leurs

fonctions officielles. »

1 10. Elle estime en elfet n'avoir disposé d’aucun recours effectil quant
aux griels ci-dessus.

111. Le Gouvernement soutient qu’aucune allégation défendable de
violation d’un droit reconnu par la Convention n'a été formulée en
’espéce qui permecttrait la mise en jeu du droit a un recours garanti par
["article 13. Quoi qu’il en soit, depuis le 2 octobre 2000, date a laquelle la
loi de 1998 sur les droits de I’homme (Human Rights Act 1998) est entrée en
vigueur, il est possible d’invoquer les droits protégés par la Convention
devant les juridictions nationales, et la requérante peut désormais faire
redresser par un tribunal interne toute violation d’un droit rcconnu par
la Convention.

112. La Cour réiterc que Particle 13 garantit 'existence en droit
tnterne d’un recours permettant de s’y prévaloir des droits et libertés de
la Convention, tels qu’ils peuvent s’y trouver consacrés. Cette disposition
a donc pour conséquence d’exiger un recours interne habilitant 'instance
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nationale compétente a connaftre du contenu d'un «grief défendable»
fondé sur la Convention et & offrir le redressement approprié (voir,
parmi d’autres, I'arrét Aksoy ¢. Turguie du 18 décembre 1996, Recuei!
1996-VI, p. 2286, § 95).

113. La Cour avant conclu ci-dessus a la violation des articles 8 et 12 de
la Convention, il ne fait aucun doute que les griefs tirés de ces dispositions
sont défendables aux ins de ’article 13 de la Convention. Toutefois, selon
la jurisprudence des organes de la Convention, Particle 13 ne saurait
étre interprété comme exigeant un recours contre I’état du droit interne
car sinon la Cour imposerait aux Etats contractants d’incorporer la
Convention (arrét James et aulres ¢. Royaume-Uni du 21 février 1986, série A
n° 98, p. 48, § 86). Par conséquent, les griefs de la requérante se heurtent 2
ce principe pour autant qu’elle se plaint de 'absence de tout recours avant
le 2 octobre 2000, date d’entrée en vigueur de la loi de 1998 sur les droits
de Phomme. Aprés cette date, elle aurait pu saisir les tribunaux internes,
qui disposailent d’un éventail de possibilités pour redresser la situation.

114. Partant, la Cour ne constate aucune violation de 'article 13 de la
Convention en ’espéce.

V. SUR L’APPLICATION DE L’ARTICLE 41 DE LA CONVENTION

115. Aux termes de Particle 41 de la Convention,

«8Si la Cour déclare qu’il y a eu viclation de la Convention ou de ses Protocoles, et si le
droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les
conséquences de cetle violation, la Cour accorde 4 la partic lésée, s'il y a lieu, une
satisfaction équitable. »

A. Dommage

116. Larequérante demande au total 38 200 livres sterling (GBP) pour
dommage matériel, soit 31200 GBP pour la pension qu’elle n’a pu
revendiquer a I’dge de soixante ans et 7000 GBP, montant estimé équi-
valant a 'abonnement d’autobus pour retraités dont elle n’a pas pu
bénéficier. Elle réclame également 40000 GBP au titre du préjudice
moral pour la détresse, 'anxiété et ’humiliation subies.

117. Le Gouvernement soutient qu’au cas ou ta Cour conclurait 4 une
violation de la Convention, ce constat constitueratt en soi une satisfaction
équitable suffisante aux fins de Particle 41 de la Convention.

118. La Cour rappelle qu’il doit y avoir un lien de causalité manifeste
entre le préjudice moral allégué et la violation de la Convention et que la
satisfaction équitable peut, le cas échéant, inclure une indemnité au titre
de la perte de revenus professionnels ou d’autres sources de revenus (voir,
parmi d’autres, les arréts Barbera, Messegué el Jabardo c. Espagne {article 50)
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du 13 juin 1994, série A n* 285-C, pp. 57-58, §§ 16-20, et Cakict c. Turguie
[GC], n” 23657/94, § 127, CEDH 1999-1V)}.

[19. La Cour reléve que la requérante n’a pas pu prendre sa retraite et
bénéficier d’'une pension de I'Etat a ’dge de soixante ans comme les autres
employés de sexe [éminin, ni demander la gratuité des abonnements
d’autobus. On ne peut toutelois déterminer avec précision ’étendue du
préjudice financier ayant pu en résulter pour elle puisqu’elle a continué
de travailler — quoique peut-étre pas par choix — et de percevoir un
salaire. La Cour a par ailleurs souligné ci-dessus les difficultés et le stress
qu’engendre pour la requérante sa condition de transsexuelle opérée. Elle
constate néanmoins que jusqu’en 1998 des questions analogues ont été
jugées relever de la marge d’appréciation du Royaume-Uni et ne révéler
aucune violation.

120. La Cour considére aujourd’hui que la situation, telle qu'elle a
évolué, ne reléve plus de la marge d’appréciation du Royaume-Uni. Il
appartiendra a I’Etat britannique de mettre en ceuvre, en temps utile,
les mesures qu’il juge appropriées pour satisfaire, en conformité avec
le présent arrét, aux obligations qui lui incombent d’assurer a la
requérante et aux autres personnes transsexuelles lIc droit au respect de
leur vie privée et le droit de se marier. Certes, la requérante a sans aucun
doute éprouvé de la détresse et de I'anxiété par le passé, mais c’est la non-
reconnaissance juridique de la conversion sexuelle des transsexuels opérés
qui se trouve au cceur des griels formulés dans la présente affaire — la
derniére en date d’une séric de requétes soulevant les mémes questions.
La Cour n’estime donc pas opportun d’allouer une indemnité a la
requérante en l'espéce. Les constats de violation, avec les conségquences
qui en découlent pour 'avenir, peuvent, dans les circonstances, passer
pour constituer une satisfaction équitable.

B. Frais et dépens

121. Au titre des [rais et dépens, la requérante sollicite 17000 GBP
pour les honoraires de ses solicitors et 24 550 GBP pour ceux d’un avocat
principal (senior counsel) et d’un avocat en second (junior counsel). Elle
demande également 2822 GBP pour les frais de voyage, de séjour et
autres liés & 'audience devant la Cour. Le montant total réclamé de ce
chefl s’éléve donc 2 44372 GBP.

122. Le Gouvernement (rouve cette somme excessive par rapport a
celles accordées dans d’autres affaires dirigées contre le Royaume-Uni. 1l
vise en particulier le montant de 39000 GBP censé correspondre a la
période relativement récente durant laquelle s’est exercé le mandat des
solicitors actuels de la requérante et qui ne couvrirait que les observations
complé mentaires et audience devant la Cour.
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123. Eu égard au degré de complexité de 'affaire et aux procédures
adoptées en l'espéce, la Cour juge élevées les sommes réclamées par la
requérante au titre des {rais et dépens, d’autant qu’aucune précision n’a
été fournie quant au nombre d’heures de travail ou aux tarifs appliqués.
Compte tenu des sommes allouées dans d’autres affaires britanniques et
des montants versés par le Conseil de I'Europe dans le cadre de
I'assistance judiciaire, la Cour octroie de ce chel 39000 euros, plus tout
montant pouvant étre d au titre de la taxe sur la valeur ajoutée.
L’'indemnité est libellée en euros, a convertir en livres sterling a la date
du reéglement, la Cour jugeant approprié d’adopter dorénavant, en
principe, ’euro comme monnaie de référence pour toutes les indemnités
allouées a titre de satisfaction équitable en vertu de 'article 41 de la
Convention.

C. Intéréts moratoires

124. L'indemnité étant libellée en euros, a convertir dans la monnaie
nationale a la date du réglement, la Cour considére que le taux des
intéréts moratoires doit refléter le choix qu’elle a fait d’adopter 'euro
comme monnaie de référence. Elle juge approprié de calquer le taux des
intéréts moratoires sur le taux d’intérét de la facilité de prét marginal de
la Banque centrale européenne majoré de trois points de pourcentage.

PAR CLES MOTIFS, LA COUR

l. Dit, a 'unanimité, qu’il y a eu violation de I'article 8 de la Convention;
2. Dit, aPunanimité, qu’il y a eu violation de 'article 12 de la Convention;;

3. Dit, a Punanimité, qu’aucune question distincte ne se pose sous I’angle
de l'article 14 de la Convention;

4. Dit, a Punanimité, qu’il n'y a pas eu violation de Particle 13 de la
Convention;

5. Dit, a 'unanimité, que les constats de violation constituent en soi une
satisfaction équitable suffisante pour le préjudice moral subi par la
requérante;

6. Di¢, a Punanimité, que I'Etat défendeur doit verser a la requérante,
dans les trois mois, 39 000 EUR (trente-neuf mille euros) pour frais et
dépens, plus toute somme pouvant étre due au titre de la taxe sur la
valeur ajoutée, a convertir en livres sterling a la date du réglement;

7. Dit, par quinze voix contre deux, que ces montants seront a majorer
d’un intérét simple 2 un taux égal a celui de la facilité de prét
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marginal de la Banque centrale européenne augmenté de Lrois points
de pourcentage a compter de Pexpiration dudit délai et jusqu’au
versement;

8. Rejette, & 'unanimité, la demande de satisfaction équitable pour le
surplus.

Fait en frangais et en anglais, puis prononcé en audience publique au
Palais des Droits de ’'Homme, a Strasbourg, le 11 juiller 2002.

Luzius WILDHABER
Président
Paul MAHONEY
Greffier

Au présent arrét se trouve joint, conformément aux articles 45 § 2 de la
Convention et 74 § 2 du réglement, I'exposé des opinions séparées
suivantes:

— opinion concordante de M. Fischbach;

— opinion en partie dissidente de M. Tiirmen;

— opinion en partie dissidente de M™ Greve.

L.W.
P.J.M.
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OPINION CONCORDANTE DE M. LE JUGE FISCHBACH

(Traduction}

Bien qu’ayant voté avec la majorité de la Cour concernant le point 7 du
dispositif de I'arrét, j’aurais préféré que la Cour fixe un taux déterminé
pour les intéréts moratoires.
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OPINION EN PARTIE DISSIDENTE
DE M. LE JUGE TURMEN

(Traduction)

En ce qui concerne les intéréts moratoires, ’aurais préféré que la Cour
fixe, au point 7 du dispositif de son arrét, un taux déterminé.
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OPINION EN PARTIE DISSIDENTE
DE M™ LA JUGE GREVE

(Traduction)

En I'espece, je ne partage pas le point de vue de la majorité de mes
collegues concernant les intéréts moratoires.

Les juges s’accordent a reconnaitre que I'euro est une monnaie de référence
appropriée pour toutes les indemnités allouées au titre de Particle 41. La
Cour souhaite que pareilles indemnités soient payées rapidement, et les
intéréts moratoires sont censés étre une incitation a cette {in, mais ils ne
doivent pas revétir un caractére punitif. Jusque-la, je n’émets aucune
réserve.

En vertu de la nouvelle politique de la Cour, les indemnités sont
libellées en euros a convertir dans la monnaie nationale a la date du
réeglement. Dans la présente affaire, il en résulte que Pindemnité
accordée a la requérante perdra de sa valeur si la monnaie de son pays, la
livre sterling, continue de se renforcer par rapport & I’euro. La conversion
dans la monnaie nationale a la date du réglement, par opposition a une
conversion a la date de 'arrét, favorisera les requérants de la zone euro
et ceux de pays dont la monnaie est en parité avec ’euro ou plus faible.
Tous les autres requérants subiront une perte du fait de la nouvelle
politique. A mon sens, cette démarche est contraire aux dispositions de
I’article 14 combiné avec 'article 41. De surcroit, elle va 4 'encontre du
souhait de la Cour d’octroyer des indemnités aussi équitables que
possible, c’est-a-dire de les maintenir autant que faire se peut a une
valeur constante.

Ce deuxiéme objectif a également inspiré la modification de la pratique
antéricure de la Cour qui consistait & prendre pour base de sa décision,
dans chaque affaire, le taux des intéréts moratoires applicable dans
’Etat membre concerné.

La majorité tente de garantir 'équité des indemnités en appliquant le
taux d’intérét variable tout au long de la période de retard de paiement.
La Cour adopte désormats le taux d’intérét de la facilité de prét marginal
quc pratique la Banque centrale europécnne (BCE) lorsqu’elle accorde
des liquidités au jour le jour 4 des banques commerciales, majoré de trois
points. Dans de nombreux cas, comme en Despéce, le requérant
bénéliciera d’un taux inférieur a celui que la Cour a utilisé jusqu’ici,
c’est-a-dire le taux d'intérét légal applicable dans le pays concerné.

Le taux d’intérét de la facilité de prét marginal est appliqué aux
intéréts payés par les banques a4 Ja BCE sur des préts d'urgence. En
d’autres termes, il s’agit d'un taux qui constitue un plafond pour le
marché monétaire; or ce taux ne présente guére, voire pas d'intérét en
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pratique pour la plupart des requérants devant la Cour. En revanche, le
taux des intéréts moratoires applicable dans chacun des Etats parties a la
Convention reflete la situation sur le marché monétaire national
concernant les intéréts a payer par les requérants, qui peuvent avoir a
emprunter de 'argent en attendant le paiement des indemnités qui leur
sont allouées a la suite d’un arrét de la Cour. Aussi le taux des intéréts
moratoires applicable au niveau national offre-t-1l aux requérants une
compensation que ne garantit pas le nouveau taux choisi par la majorité
de la Cour.

Par ailleurs, j'estime qu’un requérant qui se voit allouer une indemnicé
doit pouvoir s'informer par lui-méme du taux des intéréts moratoires
applicable. Tous les requérants en Europe ne peuvent pas aisément sc
tenir au courant du taux d’intérét de la lacilité de prét marginal que
pratique la BCE lorsqu’elle accorde aux banques des hquidités au jour le
jour. Ce taux est stable depuis quelque temps mais, si besoin est, il peut
étre réactualisé toutes les semaines, voire tous les jours. Certes, il
incombe a I'Etat de prouver qu’il a cffectivement payé le requérant
conformément a Parrét de la Cour, et au Comité des Ministres du
Conseil de I'Europe de vérifter que le paiement a été correctement
eflectué, mais il s’agit 1a, 2 mon sens, d’une procédure bureaucratique
supplémentaire qui rend les choses encore plus difficiles pour les
requérants. Quoi qu’ll en soit, la base sur laquelle la majorité de la Cour
se fonde pour fixer le nouveau taux des intéréts moratoires est sans
rapport avec le taux réel applicable a un emprunt que devra peut-étre
contracter un requérant dans lattente du paiement des indemnités
allouées dans un arrét. Le nouveau taux d’intérét variable n’oflre aucune
compensation, et le souci d’équité relativement abstrait qui inspire ce
choix ne mérite pas, 2 mon avis, d’appliquer une nouvelle procédure qui
risque d’étre bureaucratique.
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SUMMARY'

Prison conditions

Article 3

Degrading treatment — Prison conditions — Examination of conditions of detention —
Overcrowding — Sleep deprivation — Prison hygiene — Health care — Relevance of period spent
in particular conditions of detention — Absence of intention of authorities to humiliale or debase

Article 5§ 3

Length of detention on remand — Relevant and sufficient reasons — Duly of authorilies lo act
with due expedition

Article 6 § 1

Reasonable time — Criminal proceedings — Length of criminal proceedings - Duty of authorities
to act with special diligence when accused in detention

Article 57 (former Article 64)

Reservation — Russia’s reservation to Article 5 — Inapplicabilily of reservation to length of
detention on remand

Criminal proceedings were brought against the applicant in February 1995 and he
was taken into custody in June 1995. He was convicted of embezzlement in August
1999 and sentenced to a period of imprisonment. He was released in June 2000
following an amnesty. Throughout most of his detention, the applicant was held
in detention facility IZ-47/1 in Magadan. The cell in which he was kept,
measuring 17 sq. m (20.8 sq. m according to the Government), was designed for
eight inmates bul at any given time held at least eleven and normally more
(twenty-four, according to the applicant), as a result of which inmates had to take
turns to sleep in the eight available beds. The applicant claimed that it was
impossible to sleep properly, due to the general commotion and the fact that the
television and cell light were on constantly. He further claimed that the toilet was
not scrcened off from the living and dining area, that there was no ventilation in
the cell to which he was confined for most of the day along with heavy smokers, and
that the cell was infested with cockroaches and ants. During his detention he

1. This summary by the Registry does not bind the Court.
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contracted a variety of skin diseases and fungal infections and on several occasions
delainees with tuberculosis and syphilis were placed in his cell. The Government
submitted that the applicant was given systematic medical examinations and care
and that he did not risk contracting these diseases.

Held

(1) Article 3: The Convention entered into lorce [or Russia on 5 May 1998, but in
assessing the effect on the applicant of the conditions of detention regard may be
had to the overall period during which he was detained. It may be questioned
whether the accommodation could be regarded as attaining acceptable standards,
the European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment having set 7 sq. m per prisoner as an
approximate desirable guideline. The Government acknowledged that, due to
general overcrowding, each bed was used by more than one detainee, and it was
not necessary to establish the precise numbers involved. The cell was continuously
severely overcrowded, which in itsell raised an issue under Article 3. Sleeping
conditions were [urther aggravated by the constant lighting, as well as by the
general commotion and noise and the resulting deprivation of sleep must have
constituted a heavy physical and psychological burden on the applicant.
Moreover, the cell had no adequate ventilation and was infested with pests.
Although the applicant received treatment for his skin diseases and [ungal
infections, their recurrence suggested that the very poor conditions [acilitating
their propagation remained unchanged and it was a matter of grave concern that
he was detained on occasions with persons suffering from tuberculosis and syphilis.
An additional aspect of the crammed and unsanitary conditions was the toilet
facilities. While major improvements had apparently been made, this did not
detract from the wholly unacceptable conditions which the applicant had had to
endure at the material time and which were a matter ol concern for the trial
court. The absence ol any positive intention to humiliate or debase the applicant
could not exclude the finding of a violation. The conditions of detention which he
had to endure, in particular the severely overcrowded and unsanitary environment
and its detrimental effect on the applicant’s health and well-being, combined with
the length of the period involved, amounted to degrading treatment.

Conclusion: violation (unanimously).

(2) Article 5 § 3: (a) Government’s preliminary objection (reservation) — The
Russian reservation is framed to exclude from the scope of Article 5 § 3 the
temporary application of specific provisions of the Code of Criminal Procedure
concerning the procedure for the arrest, holding in custody and detention of
persons suspected ol having committed a criminal offence. Notwithstanding the
reference to the time-limits of detention during the investigative stage, the
reservation 1s concerned with the procedure for applying preventive custody
measures, whereas the applicant’s complaint relates to the length of his
detention on remand and not its lawfulness. Therefore, the reservation does not
apply in the present case.

(b) The total period of the applicant’s detention amounted to just over four years
and one month, of which one year and almost three months lay within the Court’s
jurisdiction ratione temporis, although account could be taken of the fact that he had
already spent over two years and ten months in custody. Although the reasons
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relied on by the courts to justify the applicant’s detention were initially relevant
and sulficient, they lost that character as time passed. Furthermore, the
protracted proceedings were not attributable to either the complexity of the case
or the applicant’s conduct. Rather, the authorities had not acted with all due
expedition.

Concluston: violation (unanimously).

(3) Article 6 § 1: The period to be examined amounted to five years and almost
two months and, while the Court’s jurisdiction covered only the period after entry
into force of the Convention in respect of Russia, account could be taken of the
state ol the proceedings at that time. The domestic courts had found that the
case was not so complex as to justify the delays in the proceedings and, while Lthe
applicant could be held responsible [or certain delays, his conduct had not
contributed substantially to the length. On the other hand, the authorities had
failed in their duty of special diligence, in view of the fact that the applicant was
detained throughout.

Conclusion: violation (unanimously).

Article 41: The Court made awards in respect of non-pecuniary damage and in
respect of costs and expenses.
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In the case of Kalashnikov v. Russia,
The European Court of Human Rights (Third Section), sitting as a
Chamber composed of:
Mr  J.-P. Costa, President,
Mr W. FUHRMANN,
Mr L. LoucCalDES,
Sir  Nicolas BrRaTzA,
Mrs H.S. GRrEve,
Mr K. Traja,
Mr A, KOVLER, judges,
and Mrs S. DOLLE, Section Registrar,
Having deliberated in private on 18 September 2001 and 24 June
2002,
Delivers the [lollowing judgment, which was adopted on the last-
mentioned date:

PROCEDURE

I. The case originated in an application (no. 47095/99) against the
Russian Federation lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights and Fundamental
Freedoms (“the Convention”) by a Russian national, Mr Valeriy
Yermilovich Kalashnikov (“the applicant”), on | December 1998.

2. The applicant complained, in particular, about his conditions ol
detention, the length of his detention and the length of the criminal
proceedings against him.

3. The application was allocated to the former Third Section of the
Court (Rule 32 § 1 of the Rules of Court). Within that Section, the
Chamber that would consider the case (Article 27 § 1 of the Convention)
was constituted as provided in Rule 26 § 1.

4. The applicant and the Russian Government (“the Government™)
each filed observations on the admissibility and merits (Rule 54 § 3(b)).
The parties replied in writing to cach other’s observations.

5. A hearing on the admissibility and merits took place in public in the
Human Rights Butlding, Strasbourg, on 18 September 2001 (Rulc 54 § 4).

There appeared belore the Court:

(a) for the Government
Mr P. LarrEv, Representative of the Russian Federation
before the Court, Agent,
Mr Y. BERESTNEY,
Mr S. VOLKOVSKY,
Mr S. Razunmov,
Mr Y. KALININ, Aduisers,
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Mr K. BAHTIAROV,
Mr O. ANKUDINOV,
Mr V. VLASIHIN, Experts;

(b) for the applicant
Mrs K. MOSKALENKO, of the Moscow International
Protection Centre,
Mr N. SOnKIN, of the Moscow Regional Bar, Counsel.

The applicant was also present.

The Court heard addresses by Mrs K. Moskalenko, Mr N. Sonkin and
Mr P. Laptev and the replies of Mr V. Vlasihin, Mr P. Laptev and
Mrs K. Moskalenko to questions from three judges.

6. At the Court’s request, the Government had submitted photographs
of the cell in which the applicant was detained. They also provided a video-
recorded film of the renovated cell and adjoining premises. The renovation
works had been performed after the applicant’s release.

7. By a decision of 18 September 2001, the Court declared the
application partly admissible'.

Thereafter it considered that an on-site inspection or “fact-finding
mission” was not necessary, as it had sufficient material in the case file
on which to reach its conclusions. In particular, it considered that no
useful purpose would be served by such an exercise because the present
conditions of the cell, as shown in the video, no longer bore any
resemblance to those obtaining while the applicant was in custody, as
confirmed by photographs that had been taken at the time.

8. On 1 November 2001 the Court changed the composition of its
Sections (Rule 25 § 1), but this case remained with the Chamber
constituted within the former Third Section.

9. The parties {iled no further observations on the merits of the
application.

10. On 28 December 2001 the applicant filed claims for just
satisfaction under Article 41 of the Convention, on which the Govern-
ment submitted comments.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

11. The applicant, born in 1955, is living in Moscow. At the material
time he was the President of the North-East Commercial Bank (Cepepo
— BocTouHbld AxunoHepHbIA baHk).

1. Nole by the Registry. Extracts of the decision are reported in ECHR 2001-X1.
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12. On 8 February 1995 criminal proceedings were initiated against
the applicant, the details of which are set out under sub-heading B below.
On 29 June 1995 the applicant was taken into custody and, by a judgment
of the Magadan City Court (Marananckuii ropoackos cyn) of 3 August
1999, convicted of embezzlement and sentenced to a term of imprison-
ment.

A. The conditions of detention

13. From 29 June 1995 to 20 October 1999 the applicant was kept in
detention facility IZ-47/1 in the city of Magadan (Investigatory Isolation
Ward no. | (CH30-1}). On 20 October 1999 he was sent to serve his
sentence, following the City Court judgment of 3 August 1999, to
penitentiary cstablishment AV-261/3 in the village of Talaya. On
9 December 1999 he was transferred back to the detention facility in
Magadan, where he stayed until his release on 26 June 2000.

1. The applicant’s submissions on the facts

[4. As regards the first period of his detention in the Magadan
detention facility, the applicant alleged that he had been kept in a cell
measuring 17 sq. m containing 8 bunk beds. However, it nearly always
held 24 inmates; only rarely did the number fall to 18. As there were three
men to each bunk, the inmates took turns to sleep. They would lie or sit on
the floor or cardboard boxes waiting for their turn. It was impossible to
sleep properly as the television was on left around the clock and the cell
was very noisy, during the day. The light in the cell was never turned off.

15. The lavatory pan in the corner of the cell offered no privacy. A
partition separated it from a washbasin, but not from the living area and
dining table. The lavatory pan was elevated from the floor by half a metre
while the partition was 1.1 m high. Therefore, anvone using the toilet was
in full view of both his cellmates and prison guards ohserving the inmates
through a spyhole in the door.

Inmates had to eat their meals in the cell at a dining table which was
only a metre away from the toilet. The meals were of poor quality.

6. The cell, which had no ventilation, was stiflingly hot in summer
and very cold in winter. Because of the poor quality of the air in the cell,
a window had to remain open all the time. Being surrounded by heavy
smokers, the applicant was forced to become a passive smoker. He claims
that he was never given proper bedding, dishes or kitchen utensils. He only
received a quilted mattress and a thin flannel blanket from the
authorities, and had to borrow kitchenware from cellmates who had
received the items from relatives.

7. The cells of the detention facility were overrun with cockroaches
and ants, but no attempt was made to exterminate them. The only
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sanitary precaution taken was that once a week the guards gave the
inmates a litre of chloride disinfectant for the lavatory.

18. The applicant contracted a variety of skin diseases and fungal
infections, losing his toenails and some of his fingernails. During thc trial
from |1 November 1996 to 23 April 1997 and from 15 April to 3 August
1999, a recess was ordered so that he could be treated for scabies.

On six occasions, detainees with tuberculosis and syphilis were placed
in his cell and he received prophylactic antibiotic injections.

19. The applicant said that he was only allowed to take a walk outside
his cell one hour a day and usually was only able to take a hot shower twice
a month.

20. Finally the applicant stated that, following his transfer back to the
same facility on 9 December 1999, the detention conditions had not
materially improved. He was not provided with proper bedding, towcls or
kitchenware. There was no treatment available for his skin disease due to
a lack of proper medication. His cell was still overrun with cockroaches
and there had been no anti-infestation treatment for five years. However,
in March-April 2000 the number of inmates in his eight-bed cell was
reduced to eleven.

2. The Government’s submissions on the facts

21. The Government claimed that the applicant’s cell measured
20.8 sq. m. The applicant had been given a separate sleeping berth,
bedding, kitchen utensils and access to health care. The cell was designed
for eight inmates. In connection with the general overcrowding of the
detention facility, each bed in the cells was used by two or three inmates.
In the applicant’s cell there were cleven or more inmates at any given
time. Normally the number of inmates was fourteen. The beds were used
in turn by several prisoners on the basis of eight-hour shifts of sleep per
prisoner. All inmates were provided with wadded mattresses, cotton
blankets and sheets.

22. The applicant’s cell was equipped with a sanitary unit, including a
lavatory pan and a washbasin. The lavatory pan was situated in the corner
of the cell and was separated from the dwelling place by a partition— 1.1 m
high — ensuring privacy. The standards had been set by the “Directives on
Planning and Constructing Pre-Trial Detention Facilities of the USSR
Ministry of the Interior”, which were approved on 25 January 1971.

The Government submitted photographs to the Court showing the
applicant’s cell, which the applicant claimed had been improved slightly
since the beginning of his detention. The Government also provided a
video-recording of the facilities following major renovation after the
applicant’s release.
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23. The cell had windows giving access to fresh air and daylight. It was
impossible to equip the cell with a ventilation system. In hot weather a
window in the cell door could be opened for better ventilation. Inmales
were also permitted to have compact fans delivered to them by relatives.

24. Therc was a television in the cell which belonged to the applicant,
who could decide when to switch it on or off. Programmes were only
transmitted during part of the day in the region.

25. On 11 February 1998 an inmate in the applicant’s cell was
diagnosed with syphilis. The inmate was immediately put in a separate
cell and underwent a complete course of treatment for the disease. The
other inmates, including the applicant, who had shared the cell with him,
were given appropriate preventive treatment on 26 February 1998 and
underwent serological control rneasures. This was done pursuant to the
“Guidelines on Medical Care for Persons Held in Pre-Trial Detention
Iacilities and Correctional Labour Institutions of the USSR Ministry of
the Interior”, which had been approved on 17 November 1989.

In January 1999 one of the blocks in the detention facility was closed for
repairs and the detainees were transferred to vacant places in other cells.
The detainees who were moved to the applicant’s cell stayed there for a
week. Some of them were 1ll with tuberculosis. However, in the opinion of
the medical personnel, they did not present a danger to other inmates as
they were receiving medical treatment as out-patients.

On 2 June 1999 an inmate who was found to have residual tuberculosis
was placed in the applicant’s cell. He received preventive treatment for a
period ol two months to avoid a relapse. As he did not have tuberculosis in
its open form, there was no danger of its transmission to other inmates.

The applicant underwent repeated fluorographic examinations which
showed no abnormality of the thorax.

On 15 June 1999 an inmatc who was undergoing treatment for syphilis
was placed in the applicant’s cell. Medical examinations performed
subsequently showed negative results. Blood tests which were performed
in this connection on the applicant also revealed negative results.

26. The applicant was systematically examined by the medical per-
sonnel and received medical assistance from a dermatologist, a therapist
and a stomatologist. When the applicant was diagnosed with different
diseases (neurocirulatory dystonia, scabies and fungal infections) he
received immediate medical care. There were recesses during the trial in
order to allow the applicant to receive medical treatment.

27. The applicant could shower every seven days and was permitted to
walk outside his cell for up to two hours a day.

28. Finally the Government submitted that, in order to prevent
outbreaks ol infectious disease, pre-trial detention facilities took
prophylactic disinfection measures to destroy pathogenic micro-
organisms, arthoropoda and rodents, pursuant to the above-mentioned
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ministerial guidelines of 1989. It was conceded, however, that the
infestation of detention facilities with insects was a problem.

3. Medical records and an expert report

29. According to the applicant’s medical records, he had scabies in
December 1996, allergic dermatitis in July and August 1997, a fungal
infection on his feet in June 1999, a fungal infection on his fingernail in
August 1999, mycosis in September 1999 and fungal infections on his
feet, hands and groin in October 1999. The records also state that the
applicant received treatment for these medical conditions.

30. A report by medical experts issued in July 1999 stated that the
applicant was suffering from neurocirculatory dystonia, astheno-neurotic
syndrome, chronic gastroduodenitis, a fungal infection on his feet, hands
and groin, and mycosis.

B. The criminal proceedings and appeals against pre-trial
detention

31. On 8 February 1995 the applicant was suspected of embezzling
funds from the bank and subjected to a preventive measure in the form
of a ban on leaving a specified place. The criminal case was assigned the
number 48529,

32. On 17 February 1995 he was formally charged with mis-
appropriating 2,050,000 company shares.

33. On 29 June 1995, by an order of the investigator, which was
approved by the prosecutor, the applicant was arrested. He was
remanded in custody on the ground that he had obstructed the
establishment of the truth in the criminal proceedings. In particular, it
was stated in the order, with references to specific instances, that the
applicant had refused to turn over certain bank documents necessary for
the investigation, had brought pressure to bear on witnesses and had
tampered with documents. The order also referred to the seriousness of
the offence with which the applicant was charged.

The applicant’s detention was subsequently extended by the competent
prosecutor on unspecified dates.

34. On 4 July, 31 August and 26 September 1995, the applicant’s
defence lawyer filed applications for his release from custody with the
Magadan City Court, which rejected them on 14 July, 9 September and
4 November 1995 respectively.

35. The applicant contends that from August until November 1995 no
investigative activity took place as the two investigators in charge of the
case were on holiday, and the person to whom the case was temporarily
assigned took no action.
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36. On 14 December 1995 the applicant was charged with eight
additional counts relating to the embezzlement of funds from the bank.

37. On 6 February 1996 the preliminary investigation of the charges
against the applicant ended and the case was sent to the Magadan City
Court.

38. On | March 1996 the applicant filed with the City Court a request
for his release from custody, which was refused on 27 March 1996.

39. On the same day the City Court decided to remit the case to the
Magadan Regional Prosecutor for further investigation. The latter lodged
an appeal against the decision with the Magadan Regional Court
(Maranancknii obaactHoi cyn) which, on 29 April 1996, rejected it.

40. Following an additional investigation which began on 15 May 1996,
the Regional Prosecutor remitted the case to the City Court on 19 June
1996.

41. In the meantime, on 16 May 1996, the applicant filed an
application for release from custody with the City Court in which he
stated that he was being held in poor conditions and that his health had
deteriorated. His application for release was refused on 26 May 1996,

On 23 June 1996 the applicant lodged another request for release.

42. On 11 November 1996 the City Court began its examination of the
applicant’s case. On the same day it rejected his request for release filed
on 23 June 1996.

43. At the hearing on 27 December 1996 the applicant asked the City
Court to release him from custody on medical grounds. HHe stated that
there were twenty-one inmates in his cell which had just eight beds;
there was no ventilation in the cell where everybody smoked; the
television was constantly blaring and he had contracted scabies. Upon
receiving a medical certificate confirming that he had contracted the
disease, the City Court adjourned the hearing until 14 January 1997. It
refused to release the applicant from custody on owing to the seriousness
of the offence with which he was charged and the danger of his obstructing
the establishment of the truth if released.

44. The examination of the applicant’s case by the City Court lasted
until 23 April 1997,

On 7 May 1997 the case was adjourned owing to the fact that the
presiding judge had been removed from office for improper conduct
unrelated to the applicant’s case.

45. On 15 June 1997 the applicant filed another request for release,
referring to the poor conditions in which he was being detained.

46. In July 1997 the applicant’s case was assigned to another judge who
scheduled a hearing for 8 August 1997. On that day the hearing was
postponed because the defence lawyer was unable to attend for health
reasons. The applicant’s request for release was rejected owing to the
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seriousness of the offence with which he was charged and the danger of his
obstructing the establishment of the truth.

A further request for release from custody filed by the applicant on
21 September 1997 was refused on 21 October 1997.

47. On 22 October 1997 the applicant complained to the Magadan
Regional Court about his case, asking for it to be transferred from the
City Court to the Regional Court. He also submitted a complaint to the
Supreme Court ol Russia (Bepxosnbmi Cya Poccuiickoit Peaepauuu)
which forwarded it to the Magadan Regional Court for examination. By
letters of 31 October and 25 November 1997, the Regional Court
informed the applicant that there was no reason for it to assume
jurisdiction and suggested he refer any questions relating to his case to
the City Court. It also requested the City Court to examine the
applicant’s case.

48. On 21 November 1997 he made complaints to various authorities,
in particular the Office of the President ol the Russian Federation, the
Magadan City Court, the National Judges’ Qualification Board (Bbiciuas
KkBaJudukamMonHas komnernsa cygeil Poceuitckoit Pegepaunu) — a body
dealing with questions of professional competence — and the Prosecutor
General. In his complants, he submitted, inter alia, that he was being
held in appalling conditions without any decision on the substance of the
charges being forthcoming, that he had contracted various skin diseases,
that his toenails had fallen off and that he was suffering from a heart
condition.

49. By a letter of 5 February 1998, the President of the Magadan City
Court informed the applicant that the court would resume its
consideration of his case before | July 1998, He referred to its complexity
and the heavy workload of the judges.

50. On 11 February [998 the Magadan Regional Court forwarded to
the City Court eleven complaints made by the applicant, which it had
received from the Prosecutor General, the Supreme Court and other
authorities.

31. On 23 February 1998 the applicant went on hunger strike with a
view to drawing the authorities’ attention to his lengthy detention and
lack of court hearings. He remained on hunger strike until 17 March 1998.

92. On 1 March 1998 the applicant complained about his case to the
Office of the President of Russia and to a parliamentary committee of the
State Duma, requesting their assistance to secure the transfer of his case
to the Magadan Regional Court.

33. On 3 March 1998 the Department of Justice of the Magadan
Region, in response to the applicant’s complaint addressed to the
Ministry of Justice of Russia, stated that the court would be able to deal
with his case in the second half of 1998.
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54. Meanwhile, the applicant lodged a request with the Constitutional
Court (Koncrutyunonasiit Cyn Poccuiickoii Penepaunn) for a review ol
the constitutionality of the provisions of Articles 223-1 and 239 of the Code
of Criminal Procedure concerning time-limits for the start of trials. By a
letter of 10 March 1998, the Constitutional Court informed the applicant
that, since the impugned provisions did not lay down any time-limits with
regard to the length of detention while a case was being considered by the
courts, his request could not be considered.

55. The applicant also complained to the National Judges’
Qualification Board about the delay in the consideration of his case. By a
letter of 30 March 1998, it asked the Magadan Regional Court to

investigate the matter.

56. On 2 April 1998 the applicant filed a complaint with the Supreme
Court about the delay in setting the date for his trial; he also relerred to
the poor conditions in which he was being held. A copy of his complaint
was sent to other authorities. All his complaints were forwarded by the
addressee institutions to the Magadan City Court for examination.

57. On 13 April 1998 the Magadan Regional Court informed the
applicant that the City Court had been requested to arrange to consider
his case. It also stated that the case was to be tried by the City Court and
that the Regional Court could only act as a court of cassation.

58. On 25 May 1998 the applicant filed a petition with the City Court
asking lor his case to be transferred to the Regional Court for trial.

By a decision of the President of the Regional Court of 28 May 1998, the
applicant’s case was transferred to the Khasynskiy District Court
(XaceiHCKMH padHOHHBIA cyl) so that the proceedings could be expedited.

59. On 11 June 1998 the applicant complained about the delay to the
National Judges' Qualification Board in starting the court hearings.

60. On 16 June 1998 the applicant filed a request for release [rom
custocdy with the Khasynskiy District Court in which he stated that his
health had deteviorated as a result ol the overcrowding and the poor
conditions in his cell in the detention lacility.

On the same day he sent an application to the Khasynskiy District
Court asking it to transfer his case to the Magadan Regional Court. He
submitted that the transfer of his case to the Khasynskiy District Court
was unlawful and that its distance from the city of Magadan would hamper
an objective and fair examination of his casc.

6l. On | July 1998 the applicant complained to the Regional Court
that the Khasynskiy District Court had not yet set a hearing date and
asked it to speed up the proceedings.

62. On 3 July 1998 the case was remitted to the Magadan City Court as
the applicant had opposed its transler to the Khasynskiy District Court.
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63. On 8 July 1998 the applicant received a letter from the Regional
Court informing him that there were no grounds for it to act as a court of
first instance or to assume jurisdiction in the case.

The next day the applicant requested the City Court to release him,
referring to the poor conditions of detention.

64. On 31 July 1998 the applicant complained to the National Judges’
Qualification Board about the prolonged failure of the City Court to
examine his case. On 19 August 1998 his complaint was transmitted to
the Magadan Regional Court with a request for information both on the
complaint and on the work of the City Court. On 27 August 1998 the
Regional Court forwarded the applicant’s complaint to the City Court.

The applicant also submitted a complaint to the Magadan Regional
Court about the delay in starting the trial. On 11 August 1998 it
transmitted the complaint to the City Court.

65. On 7 September 1998 the applicant filed another complaint with
the National Judges’ Qualification Board stating that all his previous
complaints had been sent by the Magadan Regional Court to the City
Court without any measures being taken. On 23 September 1998 the
applicant’s complaint was forwarded to the Magadan Regional Court
with a reminder about the outstanding request for information on the
reasons for the prolonged delay in examining the applicant’s case. On
7 September 1998 the applicant also lodged a complaint about the delay
in the proceedings to the Supreme Court.

On 5 October 1998 the applicant submitted further complaints to the
Regtonal and National Judges’ Qualification Boards.

66. On 13 November 1998 the City Court set the case down for trial on
28 January 1999.

67. On 25 November 1998 the applicant complained to the Nationatl
Judges® Qualification Board about the actions of the President of the
Magadan City Court, apparently requesting the institution of criminal
proceedings against him. On 22 December 1998 the complaint was
forwarded for examination to the President of the Magadan Regional
Court with a request for a report to be sent to the competent
Qualification Board in the event that the applicant’s allegations were
substantiated.

On 16 December 1998 the Magadan Regional Court forwarded another
comptlaint by the applicant to the City Court.

68. On 18 January 1999 the applicant applied to the City Court for
release from custody.

69. On 28 January 1999 the Magadan City Court decided to send the
applicant’s case back to the prosecutor for further investigation due to the
violation of procedural rules by the investigative authorities. The
violations consisted of incomplete disclosure of the prosecution evidence
to the accused at the end of the preliminary investigation, a failure to keep
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a precise record of the file documents. The court refused the applicant’s
request for release in view of the gravity of the charges and the danger of
his obstructing the establisment of the truth if released. The applicant
lodged an appeal against the refusal with the Magadan Regional Court,
which dismissed it on 15 March 1999. The Regional Court however ruled
that the decision to send the case back to the investigative authorities was
unfounded and ordered the City Court to proceed with the trial. In a
separate decision, issued on the same day, it considered the lengthy delay
unjustifiable in view of the fact that the case was not particularly complex,
and requested the City Court to inform it within one month of the
measures taken.

70. On 17 March 1999 the applicant made a further application to the
City Court for release from custody.

On the same day he complained to the National Judges’ Qualification
Board about his lengthy detention without a court judgment. Five days
later he made a similar compiaint to the Regional Judges’ Qualification
Board.

On 5 April 1999 the applicant filed another complaint with the National
Judges’ Qualification Board about the prolonged delay in the proceedings.

71. On 15 April 1999 the City Court resumed its examination of the
applicant’s case.

At the hearing on 20 April 1999 the prosecutor requested that, in view
of the length of the applicant’s detention, a psychiatric assessment of the
applicant be carried out in order to determine the state of his mental
health. The City Court granted that request and adjourned the hearing
until 30 April 1999.

72. At the hearing on 30 April 1999 the applicant unsuccessfully
applied for release from custody. He submitted that he was suffering
from a lack of sleep. There were eighteen inmates in his cell who had to
sleep in shifts. He further argued that it would be impossible for him to
obstruct the establishment of the truth in his case as all the investigative
measures had already been taken.

The prosecutor at the hearing asked the City Court to request the
authorities at the detention facility in which the applicant was being held
to provide him with conditions that would allow him normal sleep and rest
during the court hearings. The prosecutor further stated that he would
submit a similar request to the prosecutor in charge of supervising
detention facilities.

The applicant submits that subsequently the prosecutor visited hts cell,
acknowledged that conditions were poor, but stated that the situation in
other cells in the detention facility was no better and that there was no
money to improve the conditions.

73. At the hearing on 8 June 1999 the applicant requested his release.
He stated that in his cell, where there were eighteen inmates, he could not
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prepare himsell adequately to testify before the trial court. He further
submitted that he had contracted scabies twice and that his bed sheets
were never changed. His request was rejected.

74. At the hearing on 16 June 1999 the applicant filed another request
for release, referring to the conditions of his detention. He submitted that
he had a fungal infection and that his body was covered with sores caused
by bites from bugs infesting his bed. He was sharing his bed with two
other inmates. Inmates could only shower once every two weeks. The
atmosphere in the cell was stifling as everybody smoked. He was feeling
unwell and suffering from a heart condition. His weight had dropped from
96 kg to 67 kg. He further submitted that it would be impossible for him to
obstruct the examination of his case if released.

The City Court decided not to examine the request because it was
apparently made outside the context of the hearing,

753. On 22 June 1999 the National Judges’ Qualification Board
removed the President of the Magadan City Court and the President of
the Regional Court and his two deputies from office owing to the delay in
examining the applicant’s case.

76. At the hearing before the City Court on 23 June 1999 the applicant
stated that he was feeling unwell and that he could not participate. The
court ordered a medical examination of the applicant by a commuission of
experts in order to determine whether his condition allowed him to take
part in the proceedings and whether he should be hospitalised.

In their conclusions issued on an unspecified date in July 1999, the
experts found that the applicant was suffering from a number of medical
conditions (see paragraph 30 above). They considered that the treatment
of those conditions did not require hospitalisation and that the the
applicant could remain in the detention facility. They also considered
that the applicant’s state of health allowed him to attend the court
hearings and to testify.

77. At the hearing on 15 July 1999, the applicant requested the trial
court to release him from custody. He stated that the court had nearly
concluded the examination of the evidence and that it was impossible for
him to obstruct the establishment of the truth. His request was refused.

78. In another ruling issued the same day, the City Court noted that,
in the period from 15 April until 15 July 1999, it had examined more than
thirty applications by the applicant, including repetitive applications on
previously rejected motions. It noted that the applicant had stated
that he would testify only if his applications were granted and considered
that such a position amounted Lo a deliberate attempt to delay the
proceedings.

79. The City Court heard nine of the twenty-nine witnesses who were
to give evidence before it. The testimonies of twelve absent witnesses,
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which had been given during the pre-trial investigation, were read out in
open court.

80. By a judgment of 3 August 1999, the City Court found the
applicant guilty on one count and acquitted him on two of the counts in
the indictment, which contained 9 separate charges. [t sentenced him to
five years and six months’ imprisonment in a penal colony with a general
regime, to run from 29 June 1995. The City Court considered that the
preliminary investigation had been poorly handled and that the
investigators had unjustifiably attempted to incrcase the number of
counts in the indictment. It also found an infringement of procedural
rules consisting, infer alia, of shortcomings in the presentation in duc
form of the relevant documents to the court. Those shortcomings had
had to be corrected at the trial, which had resulted in delays. The court
noted that there had been a lack of proper procedural supervision by those
in chargc of the investigation and the prosecutor’s oflice of the Magadan
region.

In a separate ruling on the same day, the City Court decided to send
part of the indictment back to the prosecutor for additional investigation.
The applicant appealed against that ruling to the Supreme Court, which
on 30 September 1999 found the decision lawful.

81. The City Court judgment of 3 August 1999 was open to appeal to
the Regional Court within seven days of its delivery. The applicant did not
lodge an appeal on points of law as he considered that the Regional Court
had contributed to his conviction so that an appeal had no prospects of
success. On 11 August 1999 the judgment of the City Court became final.

82. On Il August 1999 the applicant made a request to the director of
the detention facility where he was being held to be allowed to serve his
sentence in the logistical services team in the facility.

83. On 25 Octaber 1999 the applicant lodged an extraordinary appeal
with the President of the Supreme Court of Russia for a review of the City
Court judgment. On }] November 1999 that appeal was dismissed.

On 30 November 1999 the applicant filed further extraordinary appeal
with the Supreme Court, which rejected it on 9 June 2000.

84. On 24 September 1999, in the outstanding criminal proceedings,
the preventive custody measure was replaced by a ban on leaving a
specified place. The applicant, however, remained in custody, serving his
original sentence.

85. On 29 September [999 the proceedings concerning the remainder
of the charges were terminated on the ground that the acts allegedly
committed by rhe applicant did not constitute a criminal offence.

On 30 September 1999, however, a new charge relating to the
misappropriation of property in his capacity as the bank’s president was
brought against the applicant.
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86. On 19 October 1999, upon completion of the preliminary
investigation, the competent prosecutor approved the bill of indictment
and sent the case to the Magadan City Court for trial. The bili of
indictment bore the original case number 48529 and stated that the
proceedings in that case had been initiated on 8 February 1995. The
applicant’s trial started on 20 December 1999. By a judgment of 31 March
2000 the City Court acquitted the applicant of the new charge.

87. On 26 June 2000 the applicant was released from prison following
an amnesty declared on 26 May 2000.

II. RELEVANT DOMESTIC AND INTERNATIONAL LAW

A, Constitution of the Russian Federation

88. The relevant provision of the Constitution reads as follows:

Point 6 (2) of Section 2

“Until such time as the Russian Federation's rules of ¢riminal procedure have been
brought into line with the provisions of this Constitution, the previous procedure for the
arrest, detention and keeping in custedy of persens suspected of an offence shall apply.”

B. Code of Criminal Procedure

89. The relevant provisions of the Code of Criminal Procedure read as
follows:

Article 11 § 1 — Personal inviolability

“No one may be arresied otherwise than on the basis of a judicial decision or a
prosecutor's order.”

Article 89 § 1 — Application of preventive measures

“If there are suflicient grounds for believing that an accused may evade an inquiry,
preliminary investigation or trial, will obstruct the establishment of the truth in a
criminal case or will engage in criminal activity, or if necessary to secure the execution
of a sentence, the person conducting the inquiry, the investigator, the prosecutor or the
court may impose one of the following preventive measures in respect of the accused: an
obligation to provide a writtcn undertaking not to lcave a specified place, a personal
guarantee or a guarantee by a public organisation, or an order remanding the accused
in custody.”

Article 92 - Orders or decisions imposing preventive measures

“When imposing a preventive measure the person conducting the inquiry, the
investigator or the prosecutor shall issue a reasoned order, or the court shall give a
reasoned decision, specifying the criminal offence which the individual concerned is
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suspected of having committed and the grounds for choosing that preventive measure.
The order or decision shall be served on the person concerned and at the same time the
procedure for appealing against the prevenuve measure shall be explained to him or
her.

A copy of the order or decision imposing the preventive measure shall be immediately
served on the person concerned.”

Article 96 — Remands in custody

“Remands in custody as a preventive measure shall comply with the requirements of
Article 11 of this Code concerning criminal offences for which the law prescribes a
penalty in the form of deprivation of [reedom for a period of more than one year. In
exceptional cases, this preventive measure may be imposed in criminal matters for
which a penalty in the form of deprivation of freedom for a period of less than one year
is prescribed by law.”

Article 97 — Time-limits for pre-trial detention

“A period of detention pending the investigation of offences in criminal cases may not
cxceed two months. This time-limit may be extended by up to three months by a district
or municipal prosccutor ... il 1t is impossible to complete the tnvestigation and therc are
reasons to vary the preventive measure. A further extension of up to six months from
the date of the initial remand in custody may be ordered only in cases of special
complexity by a prosecutor of a constituent part of the Russian Federation ...

An extension of the period ol detention beyond six months shall be permissible in
exceplional cases solely in respect of persons accused of serious or very serious criminal
offences. Such extensions may be ordered by a deputy prosecutor general of the Russian
Federation {up to one year) or the Prosccutor General of the Russian Federation (up 1o
cighteen months).

No further extension of the peried shall be permissible, and an aecused held in
custody shall be eligible for immediate relcase.

The documents concerning a completed investigation in a criminal case shall be
produced for consultation by the accused and his or her defenee counsel not later than
one month betore the expiry of the maximum period allowed for remands in custody, as
prescribed in the sccond paragraph of the prescnt Article. In the event of the accused
being unable to consult the case documents before the expiry of the maximum period
allowed for remands in custody, the Prosecutor General of the Russian Federation, [or]
a prosecutor of a constituent part of the Russian Federation ... may, not later than five
days before the expiry of the maximum period allowed for remands in custody, apply to
the judge of the eblast, region, &rai or 1o a comparable courl for an extension of time.

No later than five days afier the date of receipt of the application, the judge must take
onc of the following decisions:

(1) toextend the period allowed for the remand in custody until the accused and his
counsel have consulted the casc documents and the case has been referred 1o the trial
court by the prosecutor but, in any event, [or no more than six months;

(2) o reject the prosecutor’s application and 1o release the person concerned from
custody.
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Under the samc procedure, the period allowed for the remand in custody may be
extended, i necessary, Lo allow a request by the aceused or his counsel to pursue the
preliminary investigation further to be granted.

If a court remits a case for further investigation when the period allowed for the
accused’s remand in custody has expired, but the eircumstances of the case preelude
any variation of thc custody measure, the period allowed for the remand in custedy
shall be extended by the prosccutor supervising the investigation for up to one month
from the date on which the case reaches him or her. Any further extension of the period
allowed shall rake account of the time spent by the accused in custody before the referrat
of the case Lo court, and shall be effected in the manner and within the limits prescribed
in the first and second paragraphs of this Article.

Extensions of the period allowed for remands in custody in accordance with the
present Articlc shall be subject o appeal to a court and to judicial review of their
legality and justification under the procedure provided for in Articles 220" and 2207 of
the present Code.”

Article 101 - Revocation or variation of a preventive measure

“A preventive measurc shall be revoked when it ceases Lo be neecssary, or reinforced
or relaxed if the circumstances of the case so require. The revocation or variation of a
preventive measurc shall be elfected by a reasoned order of the person carrying out the
inguiry, the investigator or Lhc prosecutor, or by a reasoned court decision after the case
has been transferred to a court.

The revecation or vartation by the persen conducting the inquiry or the investigator of
a preventive measure imposed on the prosecutor’s instructions shall be permissible only
with the prosecutor’s approval.”

Article 223-1 — Setting a date for a court hearing

“If the accused is in custody, the issue of the date for a court hearing shall be decided
no later than fourteen days from the date the case was referred ro the court.”

Article 239 - Time-limits for examination of the case

“The examination of a casc belore the court must start no later than fourteen days
after the hearing date has been set.”

C. Federal Law on the Detention on Remand of Suspects and
Persons Accused of Offences

90. According to section 21 of this Law, applications and complaints of
suspects and accused persons to State agencies, bodies of local self-
government and non-governmental organisations must be sent via the
detention-facility authorities.

Applications and complaints addressed to a public prosecutor, a court
or other State agencies supervising detention facilities by suspects and
accused persons are not subject to censorship and must be forwarded to
the addressee in a sealed envelope no later than the next working day.
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D. Reservation of the Russian Federation

41. The instrument of ratification of the Convention deposited by the
Russian Federation on 5 May 1998 contains the following reservation:

“In accordance with Article 64 of the Convention, the Russian Federation deelares
that the provisions of Article 5 paragraphs 3 and 4 shall not prevent ... the temparary
application, sanctioned by the second paragraph of point 6 of section Two of the 1993
Constitution of the Russian Federation, of the procedure for the arrest, holding in
custody and detention of persons suspecied of having commitied a criminal offence,
cstablished by Article |l paragraph I, Article 89 paragraph 1, Articles 90, 92, 96, 96-1,
96-2,97, 101 and 122 of the RSFSR Code of Criminai Procedurce of 27 October 1960, with
subsequent amendments and additions.”

THE LAW

1. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

92. The applicant complained about his conditions of detention in the
Magadan detention faclity IZ-47/1. He relied on Article 3 of the
Convention, which provides:

“No one shall be subjected to torture or to inhuman or degrading treavment or
punishment.”

The applicant referred in particular to the overcrowding and
unsanitary conditions in his ccll and to the length of time he was
detained in such conditions, which had an adverse effect on his physical
health and caused him humiliation and suffering.

93. The Government argued that the applicant’s conditions of
detention could not be regarded as torture or inhuman or degrading
treatment. The conditions did not dilfer from, or at least were no worse
than, those of most detainees in Russia. Overcrowding was a problem in
pre-trial detention facilitics in general. The authorities had had no
intention of causing physical suffering to the applicant or of harming his
health. The administration of the detention facility took all available
measures to provide medical treatment for persons sulfering from
disease and to prevent the infection of other inmates.

94. Tt was acknowledged that, for economic reasons, conditions of
detention in Russia were very unsatislactory and fell below the require-
ments set lor penitentiary establishments in other member States of the
Council of Europe. However, the Government were doing their best to
improve conditions of detention in Russia. They had adopted a number of
task programmes aimed at the construction of new pre-trial detention
lacilities, the reconstruction of the existing ones and the elimination of
tuberculosis and other infectious diseases 1n prisons. The implementation
of these programmes would allow for a two-fold increase in space for



116 KALASHNIKOV v, RUSSIA JUDGMENT

prisoners and the improvement of sanitary conditions in pre-trial
detention facilities.

95. The Court reiterates that Article 3 of the Convention enshrines
one of the most fundamental values of democratic society. It prohibits in
absolute terms torture or inhuman or degrading treatment or punish-
ment, irrespective of the circumstances and the victim’s behaviour (see,
for example, Labita v. ltaly [GC], no. 26772/95, § 119, ECHR 2000-IV).

The Court further reiterates that, according to its case-law, ill-
treatment must attain a minimum level of severity if it is to fall within
the scope of Article 3. The assessment of this minimum is relative; it
depends on all the circumstances of the case, such as the duration of the
treatment, its physical and mental effects and, in some cases, the sex, age
and state of health of the victim (see, among other authorities, freland v. the
United Kingdom, judgment of 18 January 1978, Series A no. 25, p. 63, § 162).

The Court has considered treatment to be “inhuman” because, infer
alia, it was premeditated, was applied for hours at a stretch and caused
either actual bodily injury or intense physical and mental suffering. It
has decmed treatment to be “degrading” because it was such as to
arouse in the victims feelings of fear, anguish and inferiority capable of
humiliating and debasing them (see, for example, Kudfa v. Poland [G(C],
no. 30210/96, § 92, ECHR 2000-XI). In considering whether a particular
form of treatment is “degrading” within the meaning of Article 3, the
Court will have regard to whether its object is to humiliate and debase
the person concerned and whether, as far as the consequences are
concerned, it adversely affected his or her personality in a manner
incompatible with Article 3 (see, among other authorities, Raninen
v. Finland, judgment of 16 December 1997, Reports of Judgments and
Decisions, 1997-VIII, pp. 2821-22, § 55). However, the absence of any such
purpose cannot conclusively rule out a finding of a violation of Article 3
(see, among other authorities, Peers v. Greece, no. 28524/95, § 74, ECHR
2001-IIT). The suffering and humiliation involved must in any event go
beyond that inevitable element of suffering or humiliation connected
with a given form of legitimate treatment or punishment.

Measures depriving a person of his liberty may often involve such an
element. Yet it cannot be said that detention on remand in itself raises
an issue under Article 3 of the Convention. Nor can that Article be
interpreted as laying down a general obligation to release a detainee on
health grounds or to place him in a civil hospital to enable him to obtain
spectfic medical treatment.

Nevertheless, under this provision the State must ensure that a person
is detained in conditions which are compatible with respect for his human
dignity, that the manner and method of the execution of the measure do
not subject him to distress or hardship of an intensity exceeding the
unavoidable level of suffering inherent in detention and that, given the
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practical demands of imprisonment, his health and well-being are
adequately secured (see Kudfa, cited above, §§ 92-94).

When assessing conditions of detention, account has to be taken of the
cumulative effects of those conditions, as well as the specific allegations
made by the applicant (see Dougoz v. Greece, no. 40907/98, § 46,
ECHR 2001-II).

96. In the present case, the Court notes that the applicant was held in
Magadan detention facility 1Z-47/1 from 29 June 1995 to 20 October 1999
and from 9 December 1999 to 26 June 2000. It observes that, according to
generally recognised principles of international law, the Convention is
binding on the Contracting States only in respect of facts occurring after
its entry into force. The Convention entered into force in respect of Russia
on 5 May 1998. However, in assessing the effect on the applicant of his
conditions of detention, which were generally the same throughout his
period of detention, both on remand and following his conviction, the
Court may also have regard to the overall period during which he was
detained, including the period prior to 5 May 1998.

97. The Court notes from the outset that the cell in which the
applicant was detained measured between 17 sq. m (according to the
applicant) and 20.8 sq.m (according to the Government). It was
equipped with bunk beds and was designed for 8 inmates. It may be
questioned whether such accommodation could be regarded as attaining
acceptable standards. In this connection the Court recalls that the
European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPT) has set 7 sq. m per prisoner
as an approximate, desirable guideline for a detention cell (see the second
General Report — CPT/Inf (92) 3, § 43), that is 56 sq. m for 8 inmates.

Despite the fact that the cell was designed for 8 inmates, according to
the applicant’s submissions to the Court the usual number of inmates in
his cell throughout his detention was between 18 and 24. In his application
of 27 December 1996 for release from custody, the applicant stated that
there were 21 inmates in his 8-bed cell. In a similar application of 8 June
1999, he referred to 18 inmates (see paragraphs 43 and 73 above).

The Court notes that the Government, for their part, acknowledged
that due to the general overcrowding of the detention facility each bed in
the cells was used by 2 or 3 inmates. However, they appear to disagree with
the applicant as to the number of inmates. In their submission, there were
Il or more inmates in the applicant’s cell at any given time the usual
number of inmates being 14. However, the Government did not submit
any evidence to substantiate their contention. According to the applicant,
it was only in March-April 2000 that the number of inmates was reduced
to 1 1.

The Court does not [ind it necessary to resolve the disagreement
between the Government and the applicant on this point. The ligures
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submitted suggest that that at any given time there was 0.9 sq. m to
1.9 sq. m of space per inmate in the applicant’s cell. Thus, in the Court’s
view, the cell was continuously, severely overcrowded. This state of affairs
in itself raises an issue under Article 3 of the Convention.

Moreover, on account of the acute overcrowding, the inmates in the
applicant’s cell had to sleep in turns, on the basis of eight-hour shifts of
sleep per prisoner. It appears from the applicant’s request for release from
custody dated 16 June 1999 that at that time he was sharing his bed with
two other inmates (see paragraph 74 above)}. Sleeping conditions were
further aggravated by the fact that the lights were kept on continuously
in the cell and the general disturbance and noise Irom the large number of
inmates. The resulting deprivation of sleep must have constituted a heavy
physical and psychological burden on the applicant.

The Court further notes the lack of adequate ventilation in the
applicant’s cell, which held an excessive number of inmates who were
apparently permitted to smoke there. Although the applicant was
allowed outdoor activity for one or two hours a day, the rest of the time
he was confined to his cell, with very limited space for himself and a stuffy
atmosphere.

98. The Court next notes that the applicant’s cell was infested with
vermin and that during his detention no anti-infestation treatment was
carried out in his cell. The Government conceded that infestation of
detention facilities with insccts was a problem, and referred to the 1989
ministerial guideline obliging detention facilities to take disinfection
measures. However, 1t does not appear that this was done in the
applicant’s cell.

Throughout his detention the applicant contracted various skin
discases and fungal infections, in particular during the years 1996, 1997
and 1999, necessitating recesses in the trial. While it is true that the
applicant received treatment for these diseases, their recurrence
suggests that the very poor conditions in the cell that facilitated their
propagation remained unchanged.

The Court also notes with grave concern that the applicant was
dctained on occasions with persons suffering from syphilis and
tubcrculosis, although the Government stressed that infection was
prevented.

99. An additional aspect of the crammed and unsanitary conditions
described above was the toilet facilities. A partition measuring 1.1 m in
height separated the lavatory pan in the corner of the cell from a wash-
basin next to it, but not from the living area. There was no screen at the
entrance to the toilet. The applicant thus had to use the toilet in the
presence ol other inmates and was present when the toilet was being
uscd by his cellmates. The photographs provided by the Government
show [ilthy, dilapidated cell and toilet areas, with no real privacy.
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Whilst the Court notes with satisfaction the major improvements that
have apparently been made (o the area of the Magadan detention facility
where the applicant’s cell was located (as shown in the video-recording
which the Government have submitted to the Court), this does not
detract from the wholly unacceptable conditions which the applicant
clearly had to endure at the material time.

100. The applicant’s conditions of detention were also a matter of
concern for the trial court that examined his case. In April and June 1999
it requcsted opinions {rom medical experts on the effect of the conditions
of detention on the applicant’s mental and physical health after nearly
four years of dctention, in order to determine whether he was unfit to
take part in the proceedings and whether he should be hospitalised (see
paragraphs 71 and 76 above). Even though the experts answered both
questions in the negative, the Court notes their conclusions of July 1999,
listing the various medical conditions {from which the applicant was
sulfcring, that is to say neurocirculatory dystonia, astheno-neurotic
syndrome, chronic gastroduodenitis, a fungal infection on his feet, hands
and groin, and mycosis (see paragraph 30 abovc).

101. The Court accepts that in the present case there is no indication
that there was a positive intention to humiliatc or debase the applicant.
However, although the question whether the purpose of the treatment
was to humiliate or debase the victim is a factor to be taken into account,
the absence of any such purpose cannot exclude a finding of violation of
Article 3 (see Peers, cited above). It considers that the conditions of
detention, which the applicant had to ecndure for approximately four
years and ten months, must have caused him considerable mental
suffering, undermining his human dignity and arousing in him feelings of
humiliation and debasement.

102. 1n the light of the foregoing, the Court finds that the applicant’s
conditions of detention, in particular the severely overcrowded and
unsanitary environment and its detrimental effect on the applicant’s
health and well-being, combined with the length of time the applicant
was detained in such conditions, amounted to degrading treatment.

103. Accordingly, therc has been a violation of Article 3 of the
Convention.

II. ALLEGED VIOLATION OF ARTICLE 5 § 3 OF THE CONVENTION

104. The applicant complained that his lengthy pre-trial detention
violated Article 5 § 3 of the Convention, which provides as follows:

“Everyone arresied or detained in accordance with the provisions ol paragraph | (c)
ol this Article shall be ... entitled 1o trial within a reasonable 1ime or to relcase pending
trial. Relcase may be conditioned by guarantees to appear for trial.”
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A. The Government’s preliminary objection

105. The Government argued that the applicant’s complaint should be
examined in the light of the Russian reservation. It was submitted that the
reservation applied both to the period of the applicant’s detention during
the preliminary investigation and the court proceedings. They referred to
the text of the reservation and the Articles of the Code of Criminal
Procedure cited therein. In particular, Articles 11, 89, 92 and 101 of the
Code (see paragraph 89 above) conferred a power on the courts to imply
preventive custody measures at the trial stage up until the delivery of the
judgment.

106. The applicant submitted that the Russian reservation was not
applicable in the present case as it did not concern the length of remands
in custody. It was contended that the purpose of the reservation was to
preserve the right of the prosecutor to order remands in custody and to
grant extensions of the periods spent in custody when necessary.

107. The Court observes that the reservation is framed to exclude
from the scope of Article 5 § 3 of the Convention the temporary
application of specific provisions of the Code of Criminal Procedure,
mentioned in the text of the reservation, concerning the procedure for
the arrest, holding in custody and detention of persons suspected of
having committed a criminal offence. The provisions lay down the
conditions and arrangements for the imposition of preventive measures,
including remands in custody, and list the authorities competent to take
the relevant decisions.

The Court notes that the reservation refers to Article 97 of the Code of
Criminal Procedure under which a person can be detained in custody for
up to eighteen months during the investigation of criminal offences on an
order of the competent prosecutor.

Notwithstanding the reference to the time-limits on detention during
the investigative stage, the Court observes that the reservation is
concerned with the procedure for applying preventive custody measures,
whereas the applicant’s complaint relates to the length of his remand in
custody, not its lawfulness.

108. The Court therefore finds that the reservation in question does
not apply in the present case.

B. Merits of the complaint

I. Period to be taken into consideration

109. It was undisputed that the period to be considered began on
29 June 1995 when the applicant was remanded in custody.
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As regards the end of the period concerned, the applicant submitted
that the relevant date was 31 March 2000, when the Magadan City Court
delivered its second judgment in the case. The Government contended
that the period ended on 3 August 1999 with the delivery of the first
judgment of the City Court. They also maintained that the Court’s
examination of the length of the applicant’s remand in custody should be
limited to the period from 5 May 1998, when the Convention entered into
force in respect of Russia, until 3 August 1999.

110. The Court first reiterates that in determining the length of
detention pending trial under Article 5 § 3 of the Convention the period
to be taken into consideration begins on the day the accused is taken into
custody and ends on the day when the charge is determined, even if only by
a court of first instance (see, among other authorities, Wemhoff v. Germany,
judgment of 27 June 1968, Series A no. 7, pp. 23-24, § 9, and Labita, cited
above, § 147). Thus, in the present case the applicant’s remand in custody
began on 29 June 1995, when he was arrested, and ended on 3 August
1999, when he was convicted and sentenced by the Magadan City Court.
The further remand on outstanding charges did not alter the fact that, as
of 3 August 1999, the applicant was serving a sentence after his conviction
by a competent court, within the meaning of Article 5 § | (a) of the
Convention.

The total period of the applicant’s remand in custody thus amounted to
four years, one month and four days.

I11. Asthe period before 5 May 1998 lies outside its jurisdiction ratione
temporis, the Court may only consider the period of one year, two months
and twenty-nine days which elapsed betwcen that date and the judgment
of the Magadan City Court of 3 August 1999. However, it must take into
account the fact that by 5 May 1998 the applicant, who had first been
placed in detention on 29 June 1995, had already been in custody for two
years, ten months and six days (see, for example, mutatis mutandis, Mansur
v. Turkey, judgment of 8 June 1995, Series A, no. 319-B, p. 49, § 51).

2. Reasonableness of the length of deteniion

(a} Submissions of the parties

112. The applicant maintained that it had not been necessary to take
him into custody and keep him in detention for an extended period of
time, as there was no proof that he had been trying to obstruct the
establishment of the truth in the casc. The reasons given by the
authorities to justify his detention were not relevant or sufficient.

He also submitted that his case was not particularly complex, as
established by the Magadan Regional Courl on 15 March 1999. Three of
the nine volumes of the case file were made up entirely of his complaints
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to the various authorities. The investigation involved the questioning of
twenty-nine witnesses and there were two civil plaintiffs in the case.

Finally, the applicant argued that the proceedings had not been
conducted with due diligence by the authorities. His lengthy detention
was occasioned by the poor quality of the investigation, the prosecution’s
unwarranted attempts to increase the number of counts in the indictment
and a lack of proper control over its activities by the supervisory bodies. In
this respect, he referred to the findings of the Magadan City Court on
3 August 1999 (see paragraph 80 above).

113. The Government pointed out that the applicant had been
arrested on the ground that he had obstructed the investigation of the
truth. They further regarded the period of the applicant’s pre-trial
detention as reasonable in view of the complexity of the case, its
considerable size (nine volumes) and the large number of witnesses and
victims involved.

(b} The Court’s assessmentl
(i) Principles established by the Court’s case-law

114. The Court reiterates that the question of whether or not a period
of detention is reasonable cannot be assessed in the abstract. Whether it is
reasonable for an accused to remain in detention must be examined in
each case according to 1ts special features. Continued detention can be
justified in a given case only if there are specific indications of a genuine
requirement of public interest which, notwithstanding the presumption of
innocence, outweighs the rule of respect for individual liberty laid down in
Article 5 of the Convention (see, among other authorities, Kudfa, cited
above, § 110).

It falls in the first place to the national judicial authorities to ensure
that, in a given case, the pre-trial detention ol an accused person does
not exceed a reasonable time. To this end they must, paying due regard
to the principle of the presumption of innocence, examine all the facts
arguing for or against the existence of the above-mentioned requirement
of public interest justifying a departure from the rule in Article 5, and
must set them out in their decisions on the applications for release. It is
cssentially on the basis of the reasons given in these decisions, and any
well-documented facts stated by the applicant in his appeals, that the
Court is called upon to decide whether or not there has been a violation
of Article 5 § 3 (see, among other authorities, Labita, cited above, § 152).

The persistence of a reasonable suspicion that the person arrested has
committed an offence is a condition sine qua non for the lawfulness of the
continued detention, but after a certain lapse of time it no longer suffices.
The Court must then establish whether the other grounds given by the
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judicial authorities continued to justify the deprivation of libercy. Where
such grounds were “relevant” and “sufficient”, the Court must also be
satisflied that the national authorities displayed “special diligence” in the
conduct of the proceedings. The complexity and special characteristics of
the investigation are factors to be considered in this respect (see, among
other authorities, Scott v. Spain, judgment of 18 December 1996, Reports
1996-V1, pp. 2399-2400, § 74, and 1.A. v. France, judgment of 23 September
(998, Reports 1998-VII, p. 2978-79, § 102).

(ii) Application of the above principles to the present case
() Grounds for detention

15, During the period covered by the Court’s jurisdiction ratione
temporis, the Magadan City Court, in refusing to release the applicant,
relied on the gravity of the charges against him and the danger of his
obstructing the establishment of the truth while at liberty (see
paragraph 69 above). The Court observes that similar grounds had been
cited by the City Court earlier —on 27 December 1996 and 8 August 1997 -
to justify the applicant’s continued detention (see paragraphs 43 and 46
above}.

[t further notes that the principal reason given for remanding the
applicant in custody on 29 June 1995 was that he had obstructed the
investigation of the case by refusing to turn over certain bank documents
necessary for the investigation, he had brought pressure to bear on
wttnesses and had allegedly tampered with the evidence. The
investigator also had regard to the gravity of the charges.

116. The Court reiterates that the existence of a strong suspicion of
the involvemncnt of a person in serious offences, while constituting a
relevant factor, cannot alone justify a long period of pre-trial detention
(see, among other authorities, Scolt, cited above, p. 2401, § 78). As
regards the other ground relied on by the Magadan City Court for
prolonging the applicant’s detention, namely the danger of obstructing
the examination of the case, the Court notes that, unlike the order of the
investigator ol 29 June 1993, the City Court did not mention any factual
circumstances underpinning its conclusions, which were identical in 1996,
1997 and 1999. There is no reference in its rulings to any factor capable of
showing that the risk relied on actually persisted during the relevant
period.

117, The Court accepts that the interference with the investigation,
along with the suspicion that the applicant had committed the offences
with which he was charged, could ininally suflice to warrant the
applicant’s detention. However, as the proceedings progressed and the
collection of the evidence became complete, that ground inevitably
became less relevant,
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[18. In sum, the Court finds that the reasons relied on by the
authorities to justify the applicant’s detention, although relevant and
sufficient initially, lost that character with the passage of time.

{B} Conduct of the proceedings

119. As regards the duration of the criminal investigation, the Court
notes the domestic courts’ findings that the case was not particularly
complex and that the investigation of the case had been poorly handled,
quality contributing to a delay in the proceedings (see paragraphs 69
and 80 above). The Court finds no reason to come to a different
conclusion. It also observes that, according to the domestic courts, the
investigators had unjustifiably attempted to increase the number of
counts in the indictment (see paragraph 80 above) — a reproach which is
borne out by the fact that only one of the nine charges against the
applicant was found to be substantiated in the judgment of the Magadan
City Court on 3 August 1999.

120. As regards the subsequent judicial proceedings, the Court
observes that there were significant delays in the proceedings before the
Magadan City Court. The trial, which had begun on 1] November 1996,
was adjourned on 7 May 1997 due to the removal from olfice of the
presiding judge. It did not resume until 15 April 1999, although certain
procedural steps were taken in July-August 1997 (the appointment of a
new judge and scheduling of a hearing), May and July 1998 (the transfer
of the case to another court), November 1998 (the scheduling of a
hearing), January and March 1999 (decisions on the need for further
investigation).

While it is true that the hearing scheduted for 8 August 1997 had to be
postponed on account of the absence of the applicant’s lawyer and the
applicant objected to the transfer of his case to another court — a move
intended to expedite the proceedings — the Court finds that he did not
substantially contribute to the length of the proceedings between the two
trial periods, when there was no progress in the case.

It is thus apparent that the protracted proceedings are attributable
neither to the complexity of the case nor to the conduct of the applicant.
Having regard to the characteristics of the investigation and the
substantial delays in the court proceedings, the Court considers that the
authorities did not act with all due expedition.

(vy) Conclusion

121. Against the above background, the Court finds that the period
spent by the applicant in detention pending trial exceeded a “reasonable
time”. There has thus been a violation of Article 5 § 3 of the Convention.
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III. ALLEGED VIOLATION OF ARTICLE 6 § | OF THE
CONVENTION

122. The applicant complained that the criminal charges against him
had not been determined within a reasonable time, as required by Article 6
§ | of the Convention, the relevant part of which reads as follows:

“In the determination of ... any criminal charge against him, everyone is entitled 10
a ... hearing within a reasonable time by [a] tribunal established by law.”

A. Period to be taken into consideration

123. The applicant submitted that the period to be taken into account
had begun on 8 February 1995, with the institution of the criminal
proceedings against him, and ended on 31 March 2000, when the
Magadan City Court delivered its second judgment in the case.

The Government contended that the period to be considered had lasted
from the transmission of the applicant’s case to the Magadan City Court
on 6 February 1996 until the delivery of its first judgment on 3 August
1999.

124. The Court reiterates that the period to be taken into
consideration in determining the length of criminal proceedings begins
with the day on which a person i1s “charged” within the autonomous and
substantive meaning to be given to that term (see, among other
authorities, Corigliano v. Italy, judgment of 10 December 1982, Series A
no. 57, p. 13, § 34, and Imbrioscia v. Switzerland, judgment of 24 November
1993, Series A no. 275, p. 13, § 36). It ends with the day on which a charge
is finally determined or the proceedings are discontinued.

The period under consideration in the present case thus began on
8 February 1995, when the applicant became a suspect on charges of
misappropriation. As regards the end of the period, the Court notes that,
following the decision to drop the remaining charges on 29 September
1999, after the City Court judgment of 3 August 1999, a new charge was
brought against the applicant on 30 September 1999 on the same set of
facts. It observes that the new charge was part of the original criminal
case no. 48529, which had becn opened on 8 February 1995, In these
circumstances and having regard to the timing of the new charge, the
Court finds that the period to be considered ended on 31 March 2000,
when the City Court delivered its judgment determining the final charge.

The period under consideration — from 8 February 1995 until 31 March
2000 — thus amounted to a total of five years, one month and twenty-three
days for, in effect, one level of jurisdiction, although there were numerous
ancillary proceedings. While its jurisdiction ratiane temporis only covers the
period after the entry into force of the Convention with respect to Russia
on 5 May 1998, the Court may take into account the state of the
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proceedings existing on that date (see, among other authorities, mufatis
mulandis, Yogcr and Sargin v. Turkey, judgment of 8 June 1995, Series A
no. 319-A) p. 16, § 40).

B. Reasonableness of the length of the proceedings

125, The Court observes that the reasonableness of the length of the
proceedings is to be assessed in the light of the particular circumstances of
the case, regard being had to the criteria laid down in the Court’s case-
law, in particular the complexity of the case, the applicant’s conduct and
the conduct of the competent authorities. On the latter point, what is at
stake for the applicant has also to be taken into consideration (see, among
many other authorities, Kudla, cited above, § 124).

1. Submissions of the parties

126. As to the complexity of the case, the applicant referred to the
finding of the Magadan Regional Court on 15 March 1999 that the case
was not particularly complex and that complexity could not justify the
delays which had occurred.

As regards his conduct, the applicant submitted that his complaints
had been aimed at accelerating the proceedings. Moreover, his active
cooperation with the judiciary was not required under Article 6 of the
Convention, nor could his attempt to pursue legal remedies be held
against him.

As to the conduct of the authorities, the applicant referred to the poor
handling of the preliminary investigation and the investigative
shortcomings noted by the Magadan City Court on 3 August 1999. In
addition, the City Court had itself breached domestic procedural law by
failing to comply with the time-limits for the start of the trial stipulated in
Articles 223-1 and 239 of the Code of Criminal Procedure. The applicant
pointed out that at the trial the court had questioned only nine witnesses.
He also referred to the removal of the judge from his case, which had had
nothing to do with him, and to the transfer of his case to the Khasynskiy
District Court which had proved ineffective in accelerating the case.

127. The Government acknowledged that the examination of the
applicant’s case had taken a long time, but submitted that the period was
not unreasonable. They maintained that the lengthy examination of the
applicant’s case had been caused by its complexity and volume, as well as
the need for a thorough and comprehensive investigation,

Furthermore, the applicant had contributed to the length of the
proceedings by filing multiple applications, including repeated requests
on motions which had been previously rejected. The Government
referred in this respect to the findings of the Magadan City Court of
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15 July 1999 and 22 July 1999 that the applicant’s numerous requests filed
during the trial amounted to a deliberate attempt to delay the
proceedings. The applicant’s petitions for a transfer of his case to
another court between hearings also had caused delay. It was pointed out
that 30% of the applicant’s case file was made up of his complaints and
motlions.

The Government also pointed out that the period of the applicant’s
custody was subsumed by the length of his sentence. Therefore, the
length of the applicant’s pre-trial detention had had no impact on the
overall period of his detention.

Finally, the Government stated that the authorities had demonstrated
a humane attitude towards the applicant by granting him an amnesty,
thus allowing his early release, even though he had not compensated the
bank and its many customers for the damage he had caused.

2. The Court’s assessment

(a} Complexity of the case

128. The Court notes that the proceedings in issue, in which the
applicant was the only defendant, concerned financial offences with
considerable evidence, involving the questioning of a number witnesses.
It observes, however, that from 7 May (997, when the trial was
adjourned, until 13 April 1999, when it resumed, no investigative
measures were taken.

The Court observes the finding of the domestic court that the case was
not so complex as tojustify the delays in the proceedings (sec paragraph 69
above).

It was thus not the complexity of the case or the requirements of the
investigation which accounted for the length of the proceedings.

(b) Conduct of the applicant

129. The Court notes that throughout the domestic court proceedings
the applicant filed numerous requests in connection with his case, both
during his trial and between hearings. It notes that Article 6 does not
require a person charged with a criminal offence to cooperate actively
with the judicial authorities (see, among other authorities, Dobbertin
v. France, judgment of 25 February 1993, Series A no. 256-D, p. 117, § 43).

It observes that the applicant’s applications lodged during the trial
period beginning on 15 April 1999 were found by the trial court to have
been obstructive to the examination of his case. However, there is no
indication that during other trial periods, namely from 11 November
1996 to 7 May 1997, and from 20 December 1999 to 31 March 2000, the
applicant’s conduct could be said to have been in any way dilatory.
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As regards the requests lodged by the applicant between hearings, the
Court notes that they related mainly to the prolonged failure of the trial
court to examine his case. The Court cannot find that these requests
helped to slow down the proceedings, in particular as they remained
largely without effect. While it is true that in order to expedite the
proceedings the applicant’s case was transferred to another court, the
applicant cannot be criticised for objecting to the transfer after it had
resulted in no progress in his case.

The Court also notes that on one occasion, on 8 August 1997, a hearing
had to be postponed as the applicant’s lawyer had failed to appear.

130. The Court considers that, whilst the applicant can be held
responsible for certain delays, his conduct did not contribute
substantially to the length of the proceedings.

{¢) Conduct of the national authorities

131. As already mentioned, there were significant delays in the
domestic proceedings, which could not be explained by the complexity of
the case or the applicant’s conduct. In particular, the case lay practically

dormant before the trial court for nearly two years, that is from 7 May
1997 to 15 April 1999.

132, The Court observes that throughout the proceedings the
applicant was kept in custody, a fact which required particular diligence
on the part of the courts dealing with the case to administer justice
expeditiously.

133. The Court further notes that, following the judgment of the
Magadan City Court on 3 August 1999 and the decision of 29 September
1999 not to proceed with the prosecution of the remaining charges, the
authorities brought a new charge against the applicant on the basis of
the same set of facts, thereby contributing even further to the length of
the proceedings, which had already lasted for over four and a half years at
the court of first instance.

134, It considers that the authorities failed to discharge their duty of

special diligence, particularly after the entry into force of the Convention
on 5 May 1998.

3. Conclusion

135. Having regard to the foregoing, the Court considers that the
length of the proceedings did not satisfy the “reasonable-time”
requirement. Accordingly, there has been a breach of Article 6 § 1 of the
Convention.
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IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION
136. Article 41 of the Convention provides:

“IT the Court finds thal there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Pecuniary damage

137. The applicant claimed damages in respect of the following items:

I. 130,599 United States dollars (USD) for loss of salary as the
president of the North East Commercial Bank during the period of his
detention from July 1995 until 20 April 2000;

2. USD 203,000 for loss of salary from another company which had
dismissed him because of his arrest;

3. USD 500,000 for the loss of his company’s property following his
arrest;

4, USD 8,600 for the loss of his car;

5. USD 11,734,376 for the loss of profits on shares which he was unable
to sell at their 1995 market value;

6. USD 436,226 for the loss of his majority shareholding in a factory
which was declared bankrupt in 1997.

His overall claim for pecuniary damages totalled USD 13,012,801.

138. The Government contested those claims.

139. The Court reiterates that it will award monetary compensation
under Article 41 only where it is satisfied that the loss or damage
complained of was actually caused by the violation it has found.

As regards the claim under item I, the Court notes that the applicant
was convicted and that the period of his pre-trial detention was deducted
in its entirety from the sentence. It considers therefore that the claim
cannot be entertained.

As regards the remainder of the claims, the Court considers that no
causal connection has been established between the damage alleged and
the violations it has found.

The Court therefore rejects the applicant’s claim under this head.

B. Non-pecuniary damage

140. The applicant claimed 9,636,000 French francs for non-pecuniary
damage.

141. The Government submitted that the claim was excessive and that
the finding of a violation would constitute sufficient satisfaction.
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142. The Court considers that the length of the applicant’s detention
on remand in such prison conditions, as well as the length of the criminal
proceedings, must have caused him feelings of frustration, uncertainty
and anxiety which cannot be compensated solely by the finding of a
violation,

143. Deciding on an equitable basis, the Gourt awards the applicant a
global sum of 5,000 euros (EUR) in respect of non-pecuniary damagec.

C. Costs and expenses

144. The applicant submitted that his expenses for the services
rendered by his lawyer in the domestic proceedings amounted to
approximately USD 40,000.

145. The Government considered this claim to be unsubstantiated and
excessive, given the level of lawyers’ fees at the relevant time in the
remote Magadan region. They further questioned the authenticity of
certain documents supplied by the applicant. It was also argued that the
expenses borne by the applicant in the domestic proceedings should not be
reimbursed as the applicant had been found guilty and sentenced to a
term of imprisonment.

146. The Court reiterates that in order for costs and expenses to be
included in an award under Article 41, it must be established that that
they were actually and necessarily incurred in order to prevent or
obtain redress for the matter found to constitute a violation of the
Convention and were reasonable as to quantum (see, for example,
Nilsen and fJohnsen v. Norway [GC], no. 23118/93, § 62, ECHR
1999-VILL). It is apparent from the material submitted that the
applicant incurred legal costs and expenses in connection with his
attempts to secure his release on bail. However, he only provided
partial documentary substantiation of the sum claimed. Morecover, the
costs incurred did not exclusively relate to the breaches of Articles 3,
5§ 3 and 6 § | of the Convention.

Making an assessment on an equitable basis, the Court considers
it reasonable to award the applicant the sum of EUR 3,000 under this
head.

D. Default interest

147. The Court considers that the default interest should be fixed at
an annual rate equal to the marginal lending rate of the European Central
Bank plus three percentage points.
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FOR THESE REASONS, THE COURT UNANIMOUSLY

[

Holds that there has been a violation of Article 3 of the Convention;

2. Holds that there has been a violation of Article 5 § 3 of the Convention;
3.
4. Holds

Holds that there has been a violation of Article 6 § 1 of the Convention;

(a) that the respondent State is to pay the applicant, within three
months from the date on which the judgment becomes [inal according
to Article 44 § 2 of the Convention, the following amounts, to be
converted into Russian roubles at the rate applicable at the date of
settlement;

(1iy EUR 5,000 (five thousand euros) in respect of non-pecuniary

damage;

(ity EUR 3,000 (three thousand euros) in respect ol costs and

expenses;

(i) any tax that may be chargeable on the above amounts;
(b) that simple interest at an annual rate equal to the marginal
lending rate of the European Central Bank plus three percentage
points shall be payable from the expiry of the above-mentioned three
months until settlement;

. Dismisses the remainder of the applicant’s claim for just satisfaction.

Done in English, and notiflied in writing on 13 July 2002, pursuant to

Rule 77 §§ 2 and 3 of the Rules of Court.

S. DoLLE J.-P. Costa
Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of

the Rules of Court, the concurring opinion of Mr Kovler is annexed to this

Judgment.

J-P.C.
S.D.
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CONCURRING OPINION OF JUDGE KOVLER

In general I share my colleagues’ opinion in this case. However, having
regard to the legal importance of the Court’s judgment, I consider it
necessary to make certain remarks.

]. The reservation made by Russia in respect of Article 5 §§ 3 and 4 of
the Convention concerning the application of certain provisions of the
RSFSR Code of Criminal Procedure of 27 October 1960 (“the CCP”),
with the subsequent amendments to the procedure for remands in
custody of suspects, extends also to Article 97 on “custodial periods” of
the CCP, mentioned in the reservation along with other provisions of the
CCP. I find it difficult, therefore, to justify the Court’s conclusion in
paragraph 108 of the judgment that the reservation does not cover part
of the applicant’s pre-trial detention.

In my view, it would have been more appropriate for the Court to hold
that the reservation at least extends to the period spent by the applicant in
custody pending the criminal investigation. Nevertheless, it should be
borne in mind that a broad construction of the text of the reservation as
it applies to Article 97 of the CCP could result in certain findings that
further remands in custody beyond the time-limits set out in
paragraphs 4 to 7 of Article 97 of the CCP are lawful: in cases where the
defendant and his or her advocate cannot examine the case file before the
expiry of the maximum custody period, where the defendant and his or
her advocate request further investigations or when a court remits a case
for further investigations when the custody period has expired.

In other words, Russia’s reservation under Article 5 §§ 3 and 4 applies
not only to the procedure for remands in custody (which, by the way, is
being drastically modified as of 1 July 2002 when relevant provisions of
the new CCP come into force), but also to other pre-trial custody periods.
In this connection, it is necessary to determine whether “detention on
remand” includes the time spent in custody after the criminal case has
been transferred to the trial court.

2. Russian procedural law distinguishes between two types of
detention on remand: preliminary detention pending the investigation
(3a cnencrsveM) and preliminary detention pending trial (3a cynom).
This difference is reflected in the law of 13 June 2001 which limited to six
months the maximum length of court proceedings in criminal cases.
However, in paragraph 110 of its judgment, the Court, with reference to
its case-law, considered that a remand in custody encompasses the whole
pre-trial detention period, from the day when the individual is taken into
custody until the trial court’s verdict. After all, for a detainee locked up in
an overcrowded prison cell, it makes little difference whether his or her
detention 1s considered to be pending the investigation or pending the
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trial, or whether it was effected before or after the Convention came into
force in respect of the respondent State. This difference could, however,
be of importance for the Court, if the Court were to accept that a
State’s margin of appreciation is relevant to the determination of the
reasonableness of custody periods.

The applicant was remanded in custody pending the investigation from
29 June 1995 (the day when he was taken into custody) until 19 June 1996
(the day when the Regional Prosecutor’s Office transferred the case to the
Magadan City Court), that is to say for eleven months and twenty-two
days, which is less than the maximum period of eighteen months set out
in paragraph 2 of Article 97 of the CCP, after which a defendant is eligible
for immediate release (paragraph 3 of Article 97 of CCP). This part of the
applicant’s detention cannot be imputed to the respondent State because
it predated the entry into force of the Convention in respect of Russia
{incompatible ratione temporis).

The applicant’s detention pending the court proceedings lasted until
3 August 1999, when the Magadan City Court gave 1its first judgment,
that is to say three years one month and twenty-one days (as the Court
has established in paragraph |10 of its judgment). One should not forget
that the delay in reaching the verdict and, consequently, the applicant’s
prolonged stay in custody, was partly attributable to the applicant’s
challenges to judges and his requests that the proceedings be conducted
by a different court, as well as to the replacement of advocates and their
failure to appear, which facts the Court implicitly accepts at paragraph 130
of its judgment. This delay totalled one year and three months. It would
not, of course, justify the procedural delays caused by the courts
themselves, but nonetheless creates a different picture of the applicant’s
detention pending trial.

Finally, the remittance of the case for further investigation and the
delivery by the Magadan City Court on 3] March 2000 of the second
verdict extended the custody period by another seven months, In
accordance with paragraph 7 of Article 97 of the CCP.

However, in all, the applicant spent five years, one month and twenty-
three days in custody, four years, nine months and two days of which were
spent in Remand Centre no. ] at Magadan. This cannot be considered to
be a reasonable custody period for the purposes of Article 5 § 3 of the
Convention, despite the circumstances [ have mentioned above. Pursuant
to paragraph 8 of Article 97 of the CCP, the applicant complained several
times to the courts about the lawfulness and validity of his detention. He
thereby exhausted, as required by Article 35 § I of the Convention, all the
domestic remedies available to him in this respect.

3. As regards the issues under Article 6 § | of the Convention (a fair
and public hearing within a reasonable time), the Court has, unfortunate-
ly, in my view disregarded the fact that the applicant did not make use of
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his right to lodge an appeal against the verdict of 3 August 1999; thus
leaving open a question of exhaustion of domestic remedies. It 1s true,
however, that the applicant’s arguments are reinforced by the fact that
this verdict was not final, given the further investigation and new verdict
given on 31 March 2000.

4. Having regard to the above considerations, I consider it appropriate
to concur with the opinion of my colleagues as to the violations ol
Articles 3,5 § 3 and 6 § | of the Convention, but believe that the award
of just satisfaction in paragraph 143 of the judgment should have been
separately assessed in respect of the different violations found.
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Article 57 (ancien article 64)

Réserve — Réserve de la Russie concernant Uarticle 5 — Inapplicabilité de la réserve 4 la durée de
la détention provisoire

En (évrier 1995, une procédure pénale fut engagée & Pencontre du requérant,
lequel fut incarcéré en juin 1995. En aoft 1999, il fut condamné pour
détournement de fonds 4 une peine de prison. Il fut remis en liberté en juin 2000
a la suite d’'une amnistie. Pendant la majeure partie de sa détention, le requérant
fut emprisonné a la maison d’arrét 12-47/1 de Magadan. Sa cellule, qui mesurait
17 m? (20,8 m* selon le Gouvernement), était congue pour huit personnes mais
était occupée a tout moment par onze personnes au moins, ce nombre étant en
général plus élevé (vingt-quatre selon P'intéressé); en conséquence, les détenus
devaient dormir & tour de réle dans les huit lits disponibles. D’aprés le requérant,
il était impossible de dormir correctement, en raison du bruit ambiant et du fait
que la télévision et la lumiére étaient constamment allumées. L’intéressé affirme
enoutre que les toilettes n’étalent pas séparées du reste de la piéce, que la cellule,
dans laquelle il était confiné la majeure partie de la journée au milieu de gros

I. Rédigé par le grefle, 1l ne lic pas la Cour.
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fumeurs, ne disposait d’aucun systeme d’aération, et qu’elle était infestée de
calards et de fourmis. Pendant sa détention, il contracta diverses maladies de
peau et infections fongiques et, a plusieurs occasions, des détenus atteints de
tuberculose et de syphilis furent placés dans sa cellule. D’aprés le Gouvernement,
le requérant bénéficia systématiquement d’examens et de soins médicaux et ne
courut jamais aucun risque d’atiraper ces maladies.

. Article 3: la Convention est entrée en vigueur a I'égard de la Russie le 5 mai
1998. Toutelois, pour apprécier Peffer sur le requérant de ses conditions de
détention, la Cour peut prendre en considération la période globale pendant
laquclle Pintéressé a été emprisonné. On peut se demander si pareilles conditions
de logement répondent a des normes acceptables, le Comité européen pour la
prévention de la torture el des peines ou trailements inhumains ou dégradants
ayant fixé a environ 7 m’ par détenu la surface minimum souhaitable. Le Gou-
vernement reconnaft qu’en raison de la surpopulation générale chaque lit dans les
cellules était utilis¢ par plus d'un détenu, et il n’est pas utile d’établir des chilfres
précis A cet égard. Une surpopulation grave a continuellement été la régle dans la
cellule, ce quisouléve en soiune question sous I’angle de I’article 3. Les conditions de
repos étaient encore plus perturbées du fait de la lumiére constamment allumée
dans la cellule ainsi que des va-et-vient et bruits incessants, et la privation de
sommeil qui en est résultée doit avoir constitué un lourd fardeau physique et
psychologique pour le requérant. Par ailleurs, la cellule n’était pas convenable-
ment aérée et était inflestée de parasites. S'il est vrai que I'intéressé a été soigné
pour ses maladies de peau et ses inlections fongiques, leur caractére récurrent
indique que les conditions de vie trés médiocres dans la cellule, qui lacilitaient leur
propagation, sont demeurées inchangées. De plus, le lait que lc requérant ait
été détenu occasionnellement avec des personnes atteintes de tuberculose et
de syphilis est extrémement préoccupant. Les toilettes représentent un autre
exemple des conditions de surpopulation et d’insalubrité. Certes, il apparail
que des améliorations majeures ont été apportées, mais cela n’enléve rien aux
conditions totalement inacceptables que I'intéressé a manifestement dit endurer 2
I'époque des faits et dont la juridiction de jugement s’est également souciée.
L’absence de véritable intention d’humilier ou de rabaisser le requérant ne saurait
exclure un constat de violation. Les conditions de détention qu'il a dii supporter, en
particulier la surpopulation et P'insalubrité extrémes, et leurs effets préjudiciables
sur sa santé et son bien-trc, combinées avec la durée de la période concernée,
s’analysent en un traitement dégradant.

Conclusion : violation (unanimité).

2. Article 5 § 3: a) Exception préliminaire du Gouvernement {réserve) — La
réserve esl libellée de telle sorte quelle exclut du champ de Particle 5 § 3 de la
Convention I'application temporairc de dispositions spécifiques du code de
procédure pénale quiy sont énumérées, concernant la procédure d’arrestation, de
garde a vue et de détention de personnes soupgonnées d’infractions. Nonobstant la
référence 4 la durée maximum de détention pendant la période d’instruction, la
réserve a trait 2 la procédure d’application de mesures d’emprisonnement 2 titre
préventif, alors quc le griel du requérant porte sur la durée de la détention
provisoire et non sur sa régularité. Dés lors, la réserve ne trouve pas a s’appliquer
en espéce.
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b) La période globale de la détention provisoire de Vintéressé s’étend sur un peu
plus de quatre ans et un mois, dont un an et prés de trois mois relévent de la
compétence ratione temporis de la Cour. Toutefois, il convient de tenir compte du
fait que le requérant avait alors déja passé deux ans, dix mois et six jours en
prison. Si les motils invoqués pav les autorités pour justifier sa détention étaient
au départ pertinents et sulfisants, ils 'ont ¢té de moins en moins au fil du temps.
Par ailleurs, la durée de la procédure litigieuse n'cst imputable ni & la complexité
de PafTaire ni a la conduite de I'intéressé, mais plutdt au lait que les autorités n'oni
pas agl avee la diligence requise.

Conclusion: violation (unanimité).

3. Article 6 § 1: la période a considérer s’étend sur cing ans ct prés de deux mois.
La Cour n’est compélente que pour examiner la période postérieure a la date
d’entrée en vigueur de la Convention a Pégard de la Russie, mais elle peut
prendre en compte [’état de la procédure a cette date. Les juridictions internes
ont estimé que I’aflaire n’était pas complexe au point de justifier la longucur de
Pinstance et, si le requérant peut étre tenu pour responsable de certains retards,
son comportement n’a pas contribué de lagon notable a la durée de la procédure.
En revanche, les autorités ont manqué a leur devoir de diligence particuliére,
considérant que I'intéressé a été détenu pendant toute I'instance.

Conclusion : violation {unanimité).

Article 41: la Cour alloue au requérant des indemnités pour dommage moraij et
pour [rais et dépens.

Jurisprudence citée par la Cour

Wemhoff c. Allemagne, arrét du 27 juin 1968, séric An® 7

Irlande ¢. Royaume-Uni, arrét du 18 janvier 1978, série An” 25
Corigliano c. Italie, arrét du 10 décembre 1982, séric A n® 57
Dobbertin ¢. France, arrét du 25 février 1993, série A n" 256-D
Imbrioscia c. Suisse, arrét du 24 novembre 1993, séric A n® 275
Yagci et Sargin . Turquie, arrét du 8 juin 1995, série A n” 319-A
Mansur ¢. Turquie, arrét du 8 juin 1995, série An" 319-B

Scott c. Espagne, arrét du |8 décembre 1996, Recueil des arréls et décisions 1996-V1
Raninen ¢. Finlande, arrét du 16 décembre 1997, Recueil 1997-VIII
LA ¢ France, arréi du 23 septembre 1998, Recueil 1998-VII
Nilsen et_Johnsen c. Norvége [GC], n® 23118/93, CEDH 1999-VIII
Labita ¢. Italie [GC], n* 26772/95, CEDH 2000-1V

Kudfa c. Pologne [GCJ, n® 30210/96, CEDH 2000-XI1

Dougaz ¢. Gréice, n° 40907/98, CEDH 2001-I1

Peers c. Gréce, n® 28524/95, CEDH 2001-111



ARRET KALACHNIKOV c. RUSSIE 141

En Paffaire Kalachnikov c. Russie,
La Cour européenne des Droits de 'Homme (troisieme section),
sié¢geant en une chambre composée de:
MM. J.-P. CosTa, président,
W. FUHRMANN,
L. Loucaiprs,
Sir  Nicolas BraTza,
M™ H.S. GREVE,
MM. K. Traja,
A. KOVLER, juges,
et de M™ S. DOLLE, greffiére de section,
Aprés en avoir délibéré en chambre du conseil les 18 septembre 2001 et
24 juin 2002,

Rend l’arrét que voici, adopté a cette derniére date:

PROCEDURE

I. A lorigine de I'affaire se trouve une requéte (n” 47095/99) dirigée
contre la Fédération de Russie et dont un ressortissant de cet Etat,
M. Valeri Yermilovitch Kalachnikov («le requérant»), a saisi la Cour le
" décembre 1998 en vertu de I'article 34 de la Convention de sauvegarde
des Droits de 'Homme et des Libertés fondamentales («la Convention»).

2. Le requérant se plaint en particulier des conditions et de la durée de
sa détention ainsi que de la durée de la procédure pénale a son encontre.

3. Larequéte a été attribuée a ’ancienne troisiéme section de la Cour
(article 52 § | du réglement de la Cour). Au sein de celle-ci, la chambre
chargée d’examiner laffaire (article 27 § | de la Convention) a été
constituée conformément a l’article 26 § 1 du réglement.

4. Lerequérant et le gouvernement russe (le Gouvernement) ont tous
deux présenté des observations sur la recevabilité et le fond (article 54
§ 3 b) du réglement). Chacune des parties a soumis des commentaires
écrits sur les observations de 'autre.

3. Une audience sur la recevabilité et le fond s’est déroulée en public
au Palais des Droits de 'Homme, a4 Strasbourg, le 18 septembre 2001
{article 54 § 4 du réglement).

Ont comparu:

- pour le Gouvernement
MM. P. LarTEV, Représentant de la Fédération de Russie
auprés de ]la Cour, agenl,
Y. BERESTNEYV,
S. VOLKOVSKY,
S. Razoumov,
Y. KAaLININ, conseillers,
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K. BAHTIAROV,
0. ANKOUDINOV,
V. VLASIHIN, experts |

— pour le requérant
M™ K. MOSKALENKO, du Centre de protection
internationale de Moscou,
M. N. Sonkm, avocat au barreau de Moscou, consetls.

Le requérant était également présent.

La Cour a entendu en leurs déclarations M. Laptev, M™ Moskalenko
et M. Sonkin, ainsi que les réponses de M. Vlasihin, M. Laptev et
M™ Moskalenko aux questions posées par trois juges.

6. A la demande de la Cour, le Gouvernement a présenté des
photographies de la cellule dans laquelle le requérant avait été détenu. Il
a également produit un film vidéo ou I'on voit la cellule rénovée et le
batiment ol se situe celle-ci. Les travaux de rénovation ont été effectués
apres la libération du requérant.

7. Par une décision du 18 septembre 2001, la Cour a déclaré la requéte
partiellement recevable'.

Elle a par la suite estimé gqu’une visite sur les lieux ou «mission
d’établissement des faits» n'était pas nécessaire, puisqu’elle disposait de
suffisamment d’éléments pour pouvoir parvenir a une conclusion. Elle a
jugé en particulier qu’un tel exercice ne servirait aucun but utile,
considérant que les conditions de vie actuelles dans la cellule, telles
qu’elles apparaissent dans le film vidéo, n’ont plus rien a voir avec celles
qui avalent cours au moment ol le requérant était détenu, comme le
confirment les photographies prises & cette époque.

8. Le 1" novembre 2001, la Cour a modifié la composition de ses
sections (article 25 § | du réglement) mais la présente affaire est restée
devant la chambre constituée au sein de Pancienne troisiéme section.

9. Les parties n’ont pas soumis d’observations complémentaires sur le
fond de la requéte.

10. Le 28 décembre 2001, le requérant a présenté en vertu de
article 41 de la Convention des demandes de satisfaction équitable,
auxquelles a répondu le Gouvernement.

1. Note du greffe: 1a décision est publiée sous forme d’extraits dans le recueil CEDH 2001-X1.
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EN FAIT

I. LES CIRCONSTANCES DE L'ESPECE

Il. Né en 1955, le requérant réside a Moscou. A I'époque des faits, 1!
était président de la Banque commerciale du Nord-Est (Cesepo -
Bocrounbit AkunoHnepHbiit bank).

12. Le 8 février 1995, des poursuites pénales furent engagées a
’encontre du requérant (voir les détails dans la partie B ci-dessous). Le
29 juin 1995, il fut incarcéré. Par un jugement du 3 aodit 1999, le tribunal
municipal de Magadan (MaranaHckuit ropoackoii cyn) le condamna pour
détournement de fonds a une peine d’emprisonnement.

A. Les conditions de détention

3. Du 29 juin 1995 au 20 octobre 1999, le requérant fut détenu a [a
maison d’arrét 1Z2-47/1 de la ville de Magadan (quartier d’isolement de
détention provisoire n° 1 (CH30-1)). Le 20 octobre 1999, 4 la suite du
jugement du tribunal municipal du 3 aolt 1999, il fut transféré a
’établissement pénitentiaire AV-261/3 dans le village de Talaya pour y
purger sa peine. Le 9 décembre 1999, i] {ut de nouveau transféré a la
maison d’arrét de Magadan, ol il demeura jusqu’a sa libération le 26 juin

2000.

1. Les observalions du requérant relalives aux fails

[4. Quant a la premiére période d’emprisonnement a la maison
d’arrét de Magadan, le requérant soutient avoir été placé dans unc
cellule de 17 m? ol se trouvaient huit lits superposés. Toutefois, elle était
presque constamment occupée par vingt-quatre détenus; ce nombre nc
tombait que rarement a dix-huit. Comme il y avait trois hommes par lit,
les détenus dormaient par roulement. lls s’étendaient ou s’asseyaient sur
te sol ou sur des cartons en attendant leur tour. Il était impossible de bicn
dormir car la télévision fonctionnait jour et nuit et, la journée, it y avait
beaucoup de bruit dans la cellule. La lumiére y restait allumée cn
permanence.

15. Les toilettes situées dans un coin de la cellule n'offraient aucune
intimité. Une cloison les séparait du lavabo, mais non du reste de la piéce
et de la table. La cuvettc était fixée a 50 cm au-dessus du sol alors que la
cloison mesurait 1,]0 m de hauteur. Ainsi, toute personne utilisant les
toilettes était exposée a la vue a la fois de ses cod€tenus et des gardiens
qui observalent les prisonniers a travers un judas percé dans la porte.

Les détenus devaient prendre leurs repas dans la cellule sur une table
située a un meétre seulement des toilettes. Les repas étaient de qualité
médiocre.
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16. La cellule, qui n'était pas aérée, était étouffante en été et glaciale
en hiver. En raison de ta mauvaise qualité de I’air a l'intérieur, il fallait
laisser la fenétre ouverte en permanence. Entouré de gros fumeurs, le
requérant fut atteint de tabagisme passif. Selon lui, il ne disposa jamais
d’une literie, de plats ou d’ustensiles de cuisine corrects. L’administration
lui fournit uniquement un matelas ouatiné et une f{ine couverture en
flanelle, et il dut emprunter des ustensiles de cuisine a ses compagnons
de cellule qui les tenaient de leurs familles.

17. Les cellules de la maison d’arrét étaient infestées de cafards et de
fourmis, mais rien ne fut jamais fait pour exterminer ces insectes. La seule
mesure prise a titre de précaution sanitaire était la fourniture aux
détenus par les gardiens, une fois par semaine, d’un litre de désinfectant
a base de chlorure pour les toilettes.

18. Le requérant contracta diverses maladies de peau et infections
fongiques, qui entrainérent la chute des ongles des pieds et de certains
des mains. Au cours du procés, qui se déroula du 11 novembre 1996 au
23 avril 1997 et du 15 avril 1999 au 3 aolt 1999, un ajournement fut
ordonné pour lui permettre de se faire soigner pour la gale.

A six occasions, il partagea sa cellule avec des personnes atteintes de
tuberculose et de syphilis et on lui {it des injections d’antibiotique a titre
prophylactique.

19. Selon I'tntéressé, il était autorisé a se promener a 'extérieur de sa
cellule une heure par jour seulement et, généralement, il ne pouvait
prendre une douche chaude que deux fois par mois.

20. Le requérant soutient enfin qu’a son retour dans la méme maison
d’arrét le 9 décembre 1999, les conditions de détention ne s’étaient pas
matériellement améliorées. 1l ne disposait pas de literie, de serviettes ou
d’ustensiles de cuisine corrects. Il ne fut pas soigné pour sa maladie de
peau en raison du manque de médicaments adéquats. Sa cellule était
toujours infestée de cafards et il n’y avait eu aucun traitement contre
cette invasion en cing ans. Toutefois, en mars-avril 2000, le nombre de
détenus dans sa cellule & huit lits fut réduit a onze.

2. Les observations du Gouvernement relatives aux fails

21. Selon le Gouvernement, la cellule du requérant mesurait 20,8 m?
Ce dernier avait pour lui seul une couchette, de la literie, des ustensiles de
cuisine et avait acceés aux soins. La cellule était congue pour huit détenus.
Eu égard a la surpopulation générale dans la maison d’arrét, chaque lit
dans les cellules était utilisé par deux ou trois prisonniers. Dans celle du
requérant, il y avait a tout moment au moins onze personnes. D’ordinaire,
le nombre d’occupants s’élevait a quatorze. Les lits étaient utihisés par
roulement par plusieurs prisonniers, par périodes de huit heures de



ARRET KALACHNIKOV ¢. RUSSIE 145

sommeil chacun. Tous les détenus disposaient d’un matelas ouatiné, ainsi
que de couvertures et de draps en coton.

22. La cellule du requérant était équipée de sanitaires comportant des
totlettes et un lavabo. Les toilettes se situaient dans le coin de 1a cellule et
étaient séparées du reste de la piece par une cloison (d’une hauteur de
1,10 m) qui garantissait I'intimité. Ces normes avaient été fixées par les
«Directives du ministére soviétique de I'Intérieur sur la planification et la
construction des maisons d’arrét », approuvées le 25 janvier 1971.

Le Gouvernement a fourni a la Cour des photographies montrant la
cellule du requérant, laquelle, selon ce dernier, a subi quelques
améliorations depuis le début de sa détention. Le Gouvernement a
également remis un film vidéo présentant Iétablissement aprés la
libération du requérant et [I'importante opération de rénovation
entreprise depuis lors.

23. La cellule était pourvue de fenétres par lesquelles pénétraient de
I'air frais et la lumiére du jour. Il n’était pas possible de I'équiper d’un
systeme de ventilation. Par temps chaud, un vasistas dans la porte
pouvait étre ouvert pour assurer une meilleure aération. Les détenus
avaient également la faculté de se procurer des ventilateurs individuels
auprés des membres de leurs familles.

24, Dans la cellule, il y avait une télévision qui appartenait au
requérant, lequel pouvait donc décider quand il convenait de I’allumer ou
de P’éteindre. Dans la région, les émissions n’étaient retransmises que
pendant une partie de la journée.

25. Le 11 février 1998, la syphilis fut diagnostiquée chez un homme
détenu dans la cellule du requérant. L’intéressé [ut immédiatement
placé dans une piéce séparée et bénéficia d’un traitement complet pour
cette maladie. Les autres détenus, y compris le requérant, qui avaient
partagé la cellule de cet homme, furent soumis le 26 février 1998 au
traitement préventil approprié et a des examens sérologiques. Ces
mesures flurent prises conformément aux «Directives du ministére
soviétique de I'Intérieur sur les soins médicaux a apporter aux détenus
dans les maisons d’arrét et les institutions de travaux d’intérét général »,
approuvées le 17 novembre 1989.

En janvier 1999, 'un des blocs de la maison d’arrét fut fermé pour
travaux et les occupants {urent transférés dans d’autres cellules ou 1l y
avait des places vacantes. Les prisonniers qui furent amenés dans la
cellule du requérant y demeurérent pendant une semaine. Certains
d’entre eux étaient atteints de tuberculose. Toutefois, de Pavis du
personnel médical, ils ne présentaient aucun risque pour leurs codétenus
puisqu’ils étaient soumis a un traitement médical ambulatoire.

Le 2 juin 1999, un homme chez qui fut diagnostiquée une tuberculose
latente fut placé dans la cellule du requérant. Il subit un traitement
préventif visant a éviter les rechutes pendant une période de deux mois.
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Comme il ne souffrait pas de la tuberculose dans sa forme déclarée, il n’y
avait aucun risque de transmission a d’autres détenus.

Le requérant fut soumis a plusieurs reprises a des fluorographics du
thorax, qui ne montrerent aucune anomalie.

Le 15 juin 1999, un détenu sous traitement contre la syphilis fut placé
dans la cellule du requérant. Des examens médicaux pratiqués ultérieure-
ment aboutirent 2 des résultats négatifs. Les résultats d’examens
sanguins effectués a cette occasion sur le requérant s’avérérent égale-
ment négatifs.

26. Celui-ci fut systématiquement examiné par des professionnels de
santé et bénéficia des soins d’'un dermatologue, d’un thérapeute et d’un
stomatologue. Lorsque différentes maladies (dystonie neurocirculatoire,
gale, infection fongique) furent diagnostiquées chez lui, il regut
immédiatement un traitement médical. Il y eut des suspensions pendant
le procés pour qu’il pit recevoir des soins.

27. Le requérant pouvait se doucher tous les sept jours et €tait autorisé
a se promener en dehors de sa cellule jusqu’a deux heures par jour.

28. Enfin, selon le Gouvernement, pour prévenir les épidémies de
maladies infectieuses, les maisons d’arrét prennent des mesures de
désinfection a titre prophylactique pour assurer I'extermination pré-
ventive de micro-organismes pathogénes, d’arthropodes et de rongeurs,
conformément aux directives ministérielles de 1989 susmentionnées. Le
Gouvernement reconnait toutefois que la colonisation des centres de
détention par certains insectes pose probléme.

3. Les dossiers médicaux el le rapport de Uexper!

29. Les dossiers médicaux du requérant indiquent qu’il a contracté la
gale en décembre 1996, une dermatite allergique en juillet et aoGt 1997,
une infection fongique aux pieds en juin 1999, une infection fongique sous
un ongle du pied en aolt 1999, une mycose en septembre 1999 et des infec-
tions fongiques aux pieds, aux mains et a ’aine cn octobre 1999. Les dossiers
mentionnent également que le requérant fut traité pour ces maladies.

30. Dans leurs conclusions rendues a une date non précisée en juillet
1999, les experts estimérent que 'intéressé souffrait de dystonie neuro-
circulatoire, d’'un syndrome asthénique d’origine névrotique et d’une
gastroduodénite chronique, et présentait une infection fongique aux
pieds, aux mains et a aine ainsi qu’une mycose.

B. La procédure pénale et les recours contre la détention
provisoire

31. Le 8 février 1993, le requérant fut soupgonné d’implication dans le
détournement des fonds de la banque et soumis 4 une mesure préventive,
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a savoir 'assignation a résidence. L’affaire pénale lut classée sous le
numéro 48529.

32. Le 17 février 1995, il fut formellement inculpé de détournement de
2050000 titres de société.

33. Le 29 juin 1995, sur ordonnance du magistrat instructeur,
approuvée par le procureur, l¢ requérant fut arrété et mus en détention
provisoire pour avoir [ait obstacle a Iétablissement de la vérité dans le
cadre de la procédure pénale. L'ordonnance indiquait notamment,
exemples concrets a appul, que U'intéressé avait refusé de remettre des
documents nécessaires a lUinstruction, avait excrcé des pressions sur
certains témoins et avait [alsifié¢ des documents. L’ordonnance soulignait
en outre la gravité de 'infraction dont il était accusé.

La détention fut ultéricurement prorogée par le procureur compétent a
des dates non précisées.

34. Les 4 juillet, 31 aoGt et 26 septembre 1995, 'avocat du requérant
présenta des demandes de libération au tribunal municipal de Magadan,
lequel les rejeta le 14 juillet, le 9 septembre et le 4 novembre 1995
respectivement.

35. Le requérant prétend que, d’aolt a novembre 1995, aucune
mesure d’investigation ne [ut exécutée puisque les deux magistrats
instructeurs chargés de son allaire étaient ¢n congé et que la personne a
laquelle I'allaire [ut provisoirement confiée ne prit aucune initiative.

36. Le 14 décembre 1995, il [ut inculpé de huit autres chels
relativement au dérournement des [onds de la banque.

37. Le 6 [évrier 1996, 'instruction préparatoire sur lcs charges portécs
a son cncontre lut close et affaire [ut renvoyée devant le tribunal
municipal dc Magadan.

38. Le 1" mars 1996, le requérant présenta au tribunal municipal unc
demande de libération, qui fut rejecée le 27 mars 1996.

39. Le méme jour, le tribunal municipal décida de transmettre 'alfaire
au procureur régional de Magadan pour complément d’instruction. Celui-
ci saisit le tribunal régional de Magadan (Maragaickuii obyacTHo# cyn)
d’un appel contre cette décision; le 29 avril 1996, le tribunal régional le
débouta.

40. A la suite d’un complément d’instruction entrepris le 15 mai 1996,
le procureur régional renvoya 'allaire au tribunal municipal le 19 juin
1996.

41. Dans lintervalle, le 16 mai 1996, le requérant avait présenté au
tribunal municipal une demande de hibération, dans laquelle 1l déclarait
étre détenu dans de mauvaises conditions ct faisait état d’une détério-
ration de son état de santé. Sa demandc de libération (ut relusée le
26 mai 1996.

Le 23 juin 1996, le requérant soumit une autre demande de libération.
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42. Le 1l novembre 1996, le tribunal municipal commenga a examiner
I'affaire du requérant et, le méme jour, rejeta la demande de libération
présentée par celui-ci le 23 juin 1996.

43. A Paudience du 27 décembre 1996, le requérant demanda au
tribunal municipal de le libérer pour raisons médicales. Il déclara qu’il
partageait avec vingt et un autres détenus une cellule qui ne contenait
que huit lits; il n’y avait pas de systéme d’aération alors que tout le
monde fumait; la télévision était allumée en permanence et il avait
contracté la gale. A la réception d'un certificat médical confirmant
’existence de la maladie, le tribunal municipal reporta 'audience au
14 janvier 1997. 1l refusa de libérer le requérant en raison de la gravité
de linfraction dont il était inculpé et du risque que lintéressé ne fit
obstacle 4 I'établissement de la vérité s’il était remis en liberté.

44, Le tribunal municipal examina Paffaire du requérant jusqu’au
23 avril 1997.

Le 7 mai 1997, le procés fut ajourné en raison de la révocation du
président du tribunal pour inconduite sans rapport avec l'affaire de
I’intéressé.

45. Le 15juin 1997, celui-ci présenta une autre demandc de libération,
invoquant les conditions médiocres dans lesquelles il était détenu.

46. En juillet 1997, 'alfaire du requérant fut assignée a un autre juge,
qui {ixa une audience au 8 aolit 1997. A cette date, 'audience fut ajournée
car P'avocat de la défense ne pouvait y assister pour des raisons de santé.
La demande de libération du requérant fut rejetée en raison de la gravité
de l'infraction dont il était inculpé et du risque qu’il ne fit obstacle a
I’établissement de la vérité.

Une autre demande de libération présentée par lintéressé le
21 septembre 1997 fut rejetée le 21 octobre 1997,

47. Le 22 octobre 1997, le requérant se plaignit de sa situation au
tribunal régional de Magadan, et sollicita le transfert du dossier a cette
juridiction. Il soumit également une plainte 3 la Cour supréme de Russie
(Bepxosubid Cyn Poccuiickoit @enepauru), qui la transmit pour examen
au tribunal régional de Magadan. Par des lettres du 31 octobre et du
25 novembre 1997, le tribunal régional informa le requérant qu’aucune
raison ne lui imposait de se charger de I'affaire, et lui suggéra d’adresser au
tribunal municipal toute question relative & son cas. Il demanda également
a cette juridiction de procéder a I'examen de I'affaire du requérant,

48. Le 2| novembre 1997, celui-ci se plaignit & diverses autorités, en
particulier au cabinet du président de la Fédération de Russie, au
tribunal municipal de Magadan, au Conseil national de la magistrature
(Beiciras xBanMpuKaunoOHHas KoJIeTus cyneir Poceuiickoit depeparmu)
— organe chargé des questions de compétences professionnelles — et au
procureur général. Dans ses plaintes, il allégua notamment qu’il était
détenu dans des conditions sordides en ’absence de toute décision sur le
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fond des charges portées a son encontre, qu'il avail contracté diverses
maladies de peau, que les ongles de ses orteils €taient tombés et qu'il
souffrait d’une aftection cardiaque.

49, Par une lettre du 5 février 1998, le président du tribunal municipal
de Magadan informa le requérant que le tribunal ne reprendrait pas
examen de son affaire avant le 17 juillet 1998; il invoqua la complexité
de celle-ci et la lourde charge de travail des magistrats.

30. Le Il février 1998, le tribunal régional de Magadan transmit au
tribunal municipal onze plaintes présentées par le requérant, qu’il avait
reques du procureur général, de la Cour supréme et d’autres autorités.

31. Le 23 février 1998, le requérant débuta une gréve de la faim en vue
d’attirer Pattention des autorités sur la durée de sa détention et sur
'absence d’audience dans son affaire; il poursuivit cette gréve jusqu’au
17 mars 1998.

52, Le 1" mars 1998, il se plaignit de sa situation au cabinet du
président de la Russie et a une commission parlementaire de la Douma,
demandant 'assistance de ces organes pour que son affaire [t transmise
au tribunal régional de Magadan.

53. Le 3 mars 1998, la direction régionale de la justice de Magadan, en
réponse a la plainte du requérant adressée au ministére russe de la
Justice, déclara que le tribunal serait ¢n mesure d’examiner son affaire
au cours du second semestre de 1998.

54, Dans Iintervalle, le requérant déposa une demande aupres de la
Cour constitutionnelle (Konctutyusonnsiii Cyn Poccuitickoit denepanuu)
aux [ins de faire contréler la constitutionnalité des articles 223-1 et 239
du code de procédure pénale relatifs aux délais pour engager les pro-
cédures de premiére instance. Par une lettre du 10 mars 1998, la Cour
constitutionnelle informa lc requérant que sa demande ne pouvait étre
prise en considération, les dispositions litigicuses ne fixant aucune limite
quant a la durée de la détention d’un prévenu dont I'affaire est examinée
par les tribunaux.

55. Le requérant se plaignit également au Conseil national de la
magistrature des retards survenus dans I'’examen de son affaire; par une
lettre du 30 mars 1998, le Consell demanda au tribunal régional de
Magadan d’étudier la question.

56. Le 2 avril 1998, le requérant dénonga aupres de la Cour supréme
les retards quant a la (ixation d’une date pour son procés; il invoqua
également ses médiocres conditions de détention. Une copie de sa plainte
fut envoyée a d’autres autorités. Toutes les plaintes furent transmises
pour examen au tribunal municipal de Magadan par les institutions
auxquelles elles s’adressalent.

57. Le 13 avril 1998, le tribunal régional de Magadan informa le
requérant que le tribunal municipal avait été invité a prendre des
mesures pour examiner son affaire. Il déclara également que celle-ci
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devait étre jugée par le tribunal municipal et que le tribunal régional ne
pouvait intervenir que comme juridiction de cassation.

58. Le 25 mai 1998, le requérant demanda au tribunal municipal que
son affaire fat renvoyée au tribunal régional pour jugement.

Par une décision prise le 28 mai 1998 par le président du tribunal
régional, I'affaire du requérant fut transmise au tribunal de district de
Khassinski (XacblHCKHHA paficHHBIH cya) en vue d’accélérer la procédure.

59. Le 11 juin 1998, le requérant se plaignit au Conseil national de la
magistrature des retards dans la tenue des audiences judiciaires.

60. Le 16 juin 1998, il présenta une demande de libération au tribunal
de district de Khassinski, dans laquelle il déclarait que son état de santé
s’était détérioré en raison de la surpopulation carcérale et des médiocres
conditions de vie dans sa cellule a la maison d’arrét.

Le méme jour, 1l adressa a ce tribunal une demande visant au transfert
de son affaire au tribunal régional dc Magadan. Selon lui, le fait de la
confier au tribunal de district de Khassinski était illégal et I’éloignement
de cette juridiction par rapport a la ville de Magadan compromettrait un
examen objectif et équitable de son affaire.

61. Le I juillet 1998, le requérant se plaignit au tribunal régional que
le tribunal de district de Khassinski n’e(it pas encore fixé de date
d’audience, et lui demanda de hater la procédure.

62. Le 3 juiller 1998, Paffaire fut renvoyée au tribunal municipal de
Magadan au motil que le requérant s’était opposé a sa transmission au
tribunal de district de Khassinski.

63. Le 8 jutllet 1998, le requérant regut une lettre du tribunal régional
Pinformant qu’aucune raison ne lur commandait d’intervenir comme
juridiction de premigre instance ou de se saisir de I'afTaire.

Le lendemain, Pintéressé, invoquant ses médiocres conditions de
détention, demanda au tribunal municipal de le libérer.

64. Le 31 juillet 1998, il dénonga auprés du Conseil national de la
magistrature 'inaction prolongée du tribunal municipal dans son affaire.
Le 19 aoGt 1998, sa plainte fut transmise au tribunal régional de
Magadan, accompagnée d’une demande d’information portant a la fois
sur la plainte et sur 'activité du tribunal municipal. Le 27 aolt 1998, le
tribunal régional communiqua la plainte du requérant au tribunal
municipal.

L’intéressé se plaignit également des retards dans la tenue des
audiences de jugement au tribunal régional, lequel transmit la plainte au
tribunal municipal le |1 aoGt 1998.

65. Le 7 septembre 1998, le requérant déposa une autre plainte aupres
du Consell national de la magistrature, déclarant que le tribunal régional
de Magadan avait envoyé toutes ses plaintes antérieures au tribunal
municipal sans qu’aucunc mesure n’clit été prise. Le 23 septembre 1998,
la plainte du requérant fut transmise au tribunal régional, accompagnée
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d’une lettre de rappel concernant la demande d’information en soulfrance
sur les raisons des retards prolongés dans ’examen de Palfaire du
requérant. Le 7 septembre 1998, celui-ci adressa également a la Cour
supréme une plainte concernant les retards survenus dans la procédure.

Le 5 octobre 1998, le requérant préscnta d’autres plaintes au tribunal
régional et au Conseil national de la magistrature.

66. Le 13 novembre 1998, le tribunal municipal fixa la dalte de
'audience au 28 janvier 1999.

67. Le 25 novembre 1998, le requérant se plaignit au Conseil national
de la magistrature de la conduite du président du tribunal municipal de
Magadan, sollicitant apparemment ouverture de poursuites pénales a
encontre de celui-ci. Le 22 décembre 1998, la plainte fut communiquée
pour examen au président du tribunal régional de Magadan,
accompagnée d’une demande visant a ce qu’un rapport ft soumis au
conseil de magistrats compétent, dans le cas ou les allégations du
requérant s’avéreraient fondées.

Le 16 décembre 1998, le wribunal régional de Magadan adressa une
autre plainte de 'intéressé au tribunal municipal.

68. Le 18 janvier 1999, le requérant présenta au tribunal municipal
une nouvelle demande de libération.

69. Le 28 janvier 1999, le tribunal municipal de Magadan décida de
renvoyer "aflairc du requérant au procureur pour complément d’instruc-
tion, en raison de violations des régles procédurales par les autorités
chargées de Pinstruction. En effet, les éléments a charge avaient été
communiqués de maniére incompléte au requérant a la fin de I’'instruction
préparatoire, et les documents versés au dossier avaient été enregistrés de
fagon imprécisc. Le tribunal écarta la demande de libération présentée par
M. Kalachnikov, en raison de la gravité des charges portées a son encontre
¢t du risque qu’il ne fit obstacle a Pexamen de son affaire s’il était remis en
liberté. Le requérant recourut contre ce refus devant le tribunal régional
de Magadan, lequel, le 15 mars 1999, le débouta. Toutefois, le tribunal
régional jugea infondée la décision de renvoyer Paffaire aux autorités
d’instruction et ordonna au tribunal municipal de reprendre les débats.
Dans une décision séparée, rendue le méme jour, il esuma que la durée de
la procédure était injustifiable, I'aflaire n’érant pas particulierement
complexe, et demanda au tribunal municipal de 'informer dans un délai
d’un mois des mesures qu'tl aurait prises.

70. Le 17 mars 1999, le requérant adressa au tribunal municipal une
autre demande de libération.

Le méme jour, il se plaignit au Consell national de la magistrature de la
longueur de sa détention e¢n Pabsence de tout jugement. Cing jours plus
tard, le requérant saisit le conseil régional de la magistrature d’une
plainte similaire.
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Le 5 avril 1999, le requérant soumit une autre plainte au Conseil
national de la magistrature concernant les retards importants survenus
dans la procédure.

71. Le 15 avril 1999, le tribunal municipal reprit I'examen de ’affaire
du requérant.

A l'audience du 20 avril 1999, le procureur, compte tenu de la durée de
la détention du requérant, sollicita une évaluation psychiatrique de
I'intéressé afin de déterminer son état de santé mentale. Le tribunal
municipal accueillit cette demande et ajourna Paudience jusqu’au 30 avril
1999.

72. A l'audience du 30 avril 1999, le requérant demanda en vain a étre
libéré. Selon lui, il souffrait d’'un manque de sommeil. Il y avait dix-huit
personnes dans sa cellule qui devaient dormir a tour de réle. I argua en
outre qu’il ne pouvait plus faire obstacle a ’établissement de la vérité dans
son affaire puisque toutes les mesures d’instruction avaient déja été
prises.

Le procureur présent a 'audience pria le tribunal municipal d’inviter
les autorités de la maison d’arrét ol était détenu le requérant a fournir a
celui-ci des conditions permettant un sommeil et un repos normaux
pendant les audiences. Le procureur déclara en outre qu’il présenterait
une demande similaire au procureur chargé de superviser les maisons
d’arrét.

Selon le requérant, le procureur se rendit ultérieurement a sa cellule,
reconnut que les conditions de détention étaient mauvaises, mais déclara
que la situation dans d’autres cellules de la maison d’arrét n’était pas
meilleure et qu’il n’y avait pas de fonds permettant d’améliorer les choses.

73. A Paudience du 8 juin 1999, le requérant sollicita sa libération,
déclarant que dans sa cellule, ot dix-huit personnes étaient détenues, il
n’était pas en mesure de se préparer de facon adéquate pour déposer
devant le juge du fond. Il allégua en outre qu’il avait eu la gale par deux
fois et que ses draps n’étaient jamais changés. Sa demande fut rejetée.

74. A Paudience du 16 juin 1999, le requérant, invoquant ses
conditions de détention, présenta une autre demande de libération. Il fit
valoir qu’il avait contracté une infection fongique et que son corps était
couvert de plaies causées par les morsures des punaises qui infestaient
son lit. Il partageait celui-ci avec deux autres détenus. Les prisonniers ne
pouvaient se doucher qu’une fois toutes les deux semaines. L’atmosphére
dans la cellule était étouffante car tout le monde fumait. Il ne se sentait
pas bien et souffrait d’'un probléme cardiaque. Son poids était passé de 96
a 67 kilos. Il argua en outre qu’il ne pourrait pas faire obstacle a 'examen
de son affaire s’il €tait libéré,

Le tribunal municipal décida de ne pas examiner la demande,
apparemment parce qu’elle avait été présentée hors audience.
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75. Le 22 juin 1999, le Conseil national de la magistrature révoqua le
président du tribunal municipal de Magadan ainsi que le président du
tribunal régional et ses deux assesseurs, en raison des retards dans
examen de Paffaire du requérant.

76. A Paudience devant le tribunal municipal du 23 juin 1999, le
requérant déclara qu’il ne se sentait pas bien et qu’il ne pouvait pas y
participer. Le tribunal ordonna a une commission d’experts de procéder
a un examen médical du requérant pour déterminer si son état de
santé lui permettait de prendre part a la procédure et s’il fallait
'hospitaliser.

Dans leurs conclusions rendues un jour non précisé de juillet 1999, les
experts estimérent que le requérant souffrait d’un certain nombre
d’affections (paragraphe 30 ci-dessus). lls déclarérent que le traitement
de ces maladies n’appelait pas d’hospitalisation et que le requérant
pouvait demeurer a la maison d’arrét. Ils conclurent également que [’état
de santé de 'intéressé lui permettait d’assister aux audiences du tribunal
et de déposer.

77. A laudience du 15 juillet 1999, le requérant demanda au juge du
fond de le libérer. Il déclara que le processus d’administration des preuves
était pratiquement terminé et que lui-méme ne pouvait donc plus faire
obstacle a I’établissement de la vérité. Sa demande fut écartée.

78. Dans un jugement rendu le méme jour, le tribunal municipal
releva que, au cours de la période allant du 15 avril au 15 juillet 1999, 1l
avait examiné plus de trente requétes soumises par le requérant, y
compris des recours sur des demandes précédemment rejetées. Il
constata que lintéressé avait déclaré qu’il ne déposerait que si ses
demandes étaient accuetillies, et estima qu’une telle attitude s’analysait
en une tentative délibérée de retarder la procédure.

79. Le tribunal municipal entendit neuf des vingt-neuf témoins qui
devaient comparaitre devant lul. Les témoignages de douze témoins
absents, qui avaient été recueillis pendant la phase d’instruction, furent
lus & voix haute en audience publique.

80. Par un jugement du 3 aoit 1999, le tribunal municipal déclara le
requérant coupable sur un chef et le relaxa sur deux des chefs exposés
dans I'acte d’accusation, qui comptait neuf charges distinctes. Il le
condamna a cing ans et six mois d’emprisonnement dans un pénitencier
a régime général, la peine commengant a courir le 29 juin 1995. Le
tribunal municipal considéra que Pinstruction préparatoire avait été mal
conduite et que les magistrats instructeurs avaient tenté, de manieére
injustifiable, d’augmenter le nombre de chefs d’accusation dans P’acte. Le
juge constata également une violation des régles procédurales en raison,
notamment, des lacunes dans la présentation formelle des documents
pertinents au tribunal. Ces lacunes avaient di étre corrigées au procés,
ce qui avait entrainé des retards. Le tribunal releva qu’au cours de la
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phase d’instruction les responsables des investigations et le parquet
régional de Magadan n’avaient pas exercé un contréle suffisant au
niveau procédural.

Dans un jugement séparé rendu le méme jour, le tribunal municipal
décida dc renvoyer une partie de 'acte d’accusation au procureur pour
complément d’instruction. Le requérant rccourut contre cette décision
devant la Cour supréme, qui estima le 30 septembre 1999 que la décision
était légitime.

8l. Le jugement du tribunal municipal du 3 aodt 1999 était
susceptible d’un pourvoi en cassation devant le tribunal régional dans
les sept jours suivant son prononcé. Le requérant ne forma pas un tel
pourvol car il considérait que le tribunal régional avait contribué a sa
condamnation et qu’il n’avait donc aucune chance de suceeés. Le
Il aolGt 1999, le jugement du tribunal municipal acquit force de
chose jugée.

82. Le méme jour, le requérant soumit au directeur de la maison
d’arrét ot 1l était détenu une demande visant 4 son intégration dans les
services logistiques du méme établissement afin d’y purger sa peine.

83. Le 25 octobre [999, il saisit le président de la Cour supréme de
Russie d’un recours extraordinaire en vue de faire contréler le jugement
du tribunal municipal. Le 11 novembre 1999, le recours fut rejeté.

Le 30 novembre 1999, le requérant forma un autre recours
extraordinaire devant la Cour supréme, laquelle le débouta le 9 juin
2000.

84. Le 24 septembre 1999, dans le cadre des poursuites pénales en
cours, la mesure de détention provisoire fut remplacée par une assigna-
tion a résidence. Cependant, I'intéressé demeura en prison, purgeant sa
pcine d’origine.

85. Le 29 septembre 1999, la procédure concernant le reste des
charges fut close au motif que les actes reprochés au requérant n’étaient
pas constitutifs d’une infraction.

Toutelois, le 30 septembre 1999, le requérant fit 'objet, en sa qualité de
président de la banque, d’une nouvelle accusation de détournement de
fonds.

86. Le 19 octobre 1999, a lissue de linstruction préparatoire, le
procureur compétent approuva l'acte d’accusation et renvoya P'aflaire en
jugement devant le tribunal municipal de Magadan. L’acte d’accusation
portait le numéro d’origine de laffaire, a savoir le numéro 48529, et
précisait que la procédure en 'espéce avait commencé le 8 lévrier 1995,
Le proces du requérant débuta le 20 décembre 1999. Par un jugement du
31 mars 2000, le tribunal municipal relaxa le requérant de la nouvelle
accusation.

87. Le 26 juin 2000, le requérant fut remis en liberté & la suite d’une
amnistie prononcée le 26 mai 2000.
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[I. LE DROIT INTERNE ET INTERNATIONAL PERTINENT

A. La Constitution de la Fédération de Russie

88. L’article pertinent de la Constitution de |la Fédération de Russic
se hit ainsi:

Article 2, alinéa 6 (2)

«La procédurc existante d’arrestation, de garde a vuc et de détention provisoire des
personnes soupgonnées d'unc infraction est maintenue jusqu'a la mise en eonformité
des régles de procédure pénalc de la Fédération de Russic avec les dispositions de la
(...) Constitution. »

B. Le code de procédure pénale

89. Les dispositions applicables en 'espéce du code de procédure
pénale sont ainsi libellées:

Article 11 § I — Intégrité de la persanne

«Nul ne peut faire 'objer d’une arrestation en I'absence d'une décision judiciaire ou
d'unc ordennance d’un procureur.»

Article 89 § 1 - Application de mesures préventives

«Lorsqu’i]l existe des ramsony sulfisantes de crotre qu'un accusé se soustraira &

enguéte, & linstruction préparatoire ou au procés, fera obstacle 4 ’établissement de
la vérité dans unc afTaire pénale ou sc livrera & une activité délictucuse, ou forsqu’il faut
mener a bicn 'exéeution d’un jugement, la personne chargée de 'enquéte, le magistrat
instructeur, le procureur ou le tribunal sont en droit de prendre 3 'encontre de "accusé
'unc des mcsures préventives suivantes: assignation a résidence, cautionnement par
une personnc physique ou morale, mise en détention provisoirc. »

Article 92 - Ordonnances et décisions prévoyant des mesures préventives

« Pour appliquer une mesure préventive, la personne chargée de 'enquéle, le magistrat
instructeur ou le procureur déliveent une ordonnance motivée, ou le tribunal rend une
décision motivée précisant I'infraction dont cst soupgenndée la personne concernée, ainsi
que lcs raisons du choix de cette mesure, L'ordonnance ou la décision est signifiéc a la
personne concernéc, qui ¢st informée en méme ternps des recours dont elle dispose.

Une copic de Pordonnance ou de la décision relative & 'application de la mesure
préventive ¢st remise immédiatement 4 la personne qui en fait Uobjet, »

Article 96 - Mise en détention provisoire

«La mise en détention en tant que mesurc préventive s'applique, dans le respect des
exigences de 'article 1] du (...) code, aux infractions passibles de par la loi d'une
privation de liberté d’'une durée supéricure a un an. A titre exceptionnel, cette mesure
peut s'appliquer a des infractions pour lesquelles la loi prévoit une privation de liberté
d’une durée inféricure 2 un an.»
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Article 97 — Durée de la détention provisoire

« La durée d'une détention provisoire pendant une instruction pénale ne peut excéder
deux mois. Elle peut &tre prolongée de trois mois supplémentaires par un procureur de
district ou un procureur municipal (...) s’il est impossible de clore instruction et que des
éléments motivent la modification de la mesure préventive. Une nouvelle prolongation
peut étre ordonnée — sans toutefois que la détention provisoire puisse dépasser six mois
3 compter du jour de Pincarcération — uniquement si l'affaire est particuliérement
complexe, par un procureur d’une des régions constituant la Fédération de Russic (...)

La prolongation de la détention provisoire au-deld de six mois n’est autorisée qu'a
litre exceptionnel, seulement pour des personnes accusées d’infractions graves ou
particulitrement graves. Elle est ordonnée par un substitut du procureur général de la
Fédération de Russie (Jusqu'a un an) ou par le procureur général de la Fédération de
Russie (jusqu’i dix-huit mois).

Cette durée ne peut en aueun cas faire 'objet d'unc autre prolongation, et le prévenu
incarcéré est alors en droit d’étre immédiatement Libéré.

Les pitces recueillies au cours d'une instruction terminée dans Ic cadre d’une afTaire
pénale doivent éire produites pour consultation par le prévenu et son avocat uh mois au
moins avant le terme de la durée maximum de détention provisoire, telle qu’elle est
définie au deuxiéme paragraphc du présent articke, Si un prévenu se trouve dans
Pimpossibilité de consulter les pidces versées au dossier avant 'expiration de la période
maximum de détention provisoire, le procureur général de la Fédération de Russie, [ou]
un procureur d’une des régions constituant la Fédération de Russie (...) peut, cing jours
au moins avant Pexpiration de la période maximum de détention provisoire, demandcr
une prorogation au tribunal dc 'oblast, du krai ou a unc juridiction comparable.

Cinq jours au plus & compter du jour de réccplion de la demande, le juge doit prendre
I'une des décisions suivantes:

1. proroger la durée autorisée de la détention provisoire jusqu’a ce que Iaccusé el son
avocal aient consulté les piéces versées au dossier et que ['alfaire ait été renvoyée devant
la juridiction de jugement par le proeureur, dans tous les cas pour six mois maximum;

2. rejeter la demande du procureur et libérer la personne concernée.

Dans le cadre de la mémec procédure, le délai de détention provisoire peut étre
prorogé, si nécessaire, afin que la demande de complément d’instruction présentée par
"accusé ou son avocat puisse étre accueillie.

Siun tribunal ordonne un complément d’instruction alors que la période de détention
provisoire de P'accusé est parvenue 2 son terme, mais que les circonstances de la cause
interdisent toute modification de la mesure d'incarcération, la durée autorisée de la
détention provisoire est prolongée par le procureur chargé de superviser I'instruction
pour un mois maximum A compter de la date a laquelle I'affaire lui est transmise.
Toute prorogation ultérieure de la durée autorisée doil prendre en compte le temps
passé par I'accusé en prison avant le renvoi de l'affaire en jugement, el doit étre
effectuée selon les modalités et dans les délais prescrits par les premier et deuxidme
paragraphes du présent article.

Toute prorogation de la duréc autorisée de la détention provisoire en vertu du
présent article peut faire l'objet d’un recours devant un tribunal et d’un contrdle
juridictionnel de sa légalité et de sa motivation dans le cadre de la procédure prévue

aux articles 220" et 220° du (...) code. »
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Article 101 — Révocation ou modification de la mesure préventive

«Unec mesure préventive est révoquée lorsqu'elle cesse d’éire nécessaire, ou est
remplacée par unc mesure plus sévere ou plus légere lorsque les circonstances de
la cause I'exigent. La révocation ou la medification de la mesure préventive fajt
I'ohjet d’une ordonnance motivée de la personne chargée de enquéte, du magistral
instructeur ou du procureur ou, aprés le renvoi en jugement, d’une décision motivée du
tribunal.

La révocation ou la modification par la personne chargée de l'enguéte ou par
4

le magistrat instructeur de la mesure préventive appliquée sur les mstructions du

procureur ne peut s'effectuer qu’avec 'approbation de ce dernier.»

Article 223.1 — Fixation de la date d’andience

«Si 'accusé est incarcéré, la date d'audience doit étre fixée dans les quatorze jours a
compter de la date de renvoi en jugement.»

Article 239 — Délais concernant l'examen de 'affaire

«L’examen d’une affaire par un tribunal doit débuter dans les quatorze jours &
compter de la fixation de la date d’audience. »

C. La loi fédérale sur la détention provisoire de personnes
soupconnées ou accusées d’infractions

90. Seclon 'article 21 de cette loi, les demandes et plaintes adressées
par des personnes soupgonnées ou accusées d’infractions a des organes
de I'Etat, & des collectivités locales ou a des organisations non gouverne-
mentales doivent étre transmises par les autorités de la maison d’arrét.

Les demandes et plaintes adressées a un procureur, a2 un tribunal ou a
d’autres organes de ’Etat chargés de superviser les maisons d’arrét par
des personnes soup¢onnées ou accusées d’infractions ne sont pas
soumises a la censure et doivent étre communiquées a leur destinataire
dans une enveloppe scellée au plus tard le jour ouvrable suivant.

D. Laréserve de la Fédération de Russie

91. Llinstrument de ratification de la Convention déposé par la
Fédération de Russie le 5 mai 1998 contient la réserve suivante:

« Conformément i 'article 64 de la Convention, la Fédération de Russie déclare que
les dispositions de larticle 5, paragraphes 3 et 4, nempéchent pas (...) Papplication
temporaire, sanctionnée par le Titre 2, point G, deuxiéme alinéa, de la Constitution de
la Fédération de Russie de 1993, de la procédure d’arrestation, de garde & vue et de
détention de personnes soupgonnées d’avoir commis une infraction pénale, établie par
Iarticle 1, paragraphe I, 'article 89, paragraphe 1, les articles 90, 92, 96, 96-1, 96-2, 97,
101 et 122 du code de procédure pénale de la RSESR du 27 octobre 1960, telle
qu'amendée et complétée ultérieurement {...) »



158 ARRET KALACHNIKOV c. RUSSIE

EN DROIT

I. SUR LA VIOLATION ALLEGUEE DE LARTICLE 3 DE LA
CONVENTION

32. Le requérant se plaint de ses conditions de détention 2 la maison
d’arrét 1Z-47/1 de Magadan. Il invoque 'article 3 de la Convention, ainsi
libellé:

«Nul ne peut &tre soumis & la torture ni A des peines ou traitements inhumains ou
dégradants.»

Le requérant dénonce en particulier la surpopulation et I'insalubrité
qui régnaient dans sa cellule ainsi que la durée de la période pendant
laquelle il a été détenu dans ces conditions, lesquelles ont cu un effet
néfaste sur son état de santé physique et lui ont causé humiliation et
souffrance.

93. Le Gouvernement affirme que les conditions de détention du
requérant ne sauralent étre qualifiées de torture ou de traitement
inhurmain ou dégradant. Elles ne sont pas différentes, ou du moins pas
pires, que celles de la plupart des détenus en Russie. La surpopulation
est un probléme que connaissent toutes les maisons d’arrét en général,
Les autorités n’avaient aucune intention de causer des souffrances
physiques au requérant ou de porter atteinte a sa santé. [’administra-
tion de |a maison d’arrét a pris toutes les mesures possibles pour soigner
les personnes malades et pour empécher qu’elles ne contaminent d’autres
prisonniers.

94. Le Gouvernement reconnait que, pour des raisons économiques,
les conditions de détention dans les prisons russes ne sont absolument
pas satisfaisantes et sont en dega des normes fixées pour les
établissements pénitentiaires dans d’autres Etats membres du Conseil
de I’Europe. Toutefois, le Gouvernement fait son possible pour améliorer
la situation & cet égard en Russie. Il a adopté un certain nombre de projets
visant a la construction de nouvelles maisons d’arrét, a la rénovation de
celles qui existent et a J'élimination de la tuberculose et d’autres
maladies infectieuses en prison. La mise en ccuvre de ces projets
permettra de doubler I'espace prévu pour les détenus et d’améliorer les
conditions sanitaires dans les maisons d’arrét.

95. La Gour rappelle que larticle 3 de la Convention consacre l'une
des valeurs fondamentales des sociétés démocratiques. Il prohibe en
termes absolus la torture et les peines ou traitements inhumains ou
dégradants, quels que soient les circonstances ou les agissements de la
victime (voir, par exemple, Labita ¢. ltalie {GC], n® 26772/95, § 119,
CEDH 2000-1V).



ARRET KALACHNIKOV c. RUSSIE 159

La Cour rappelie également que, selon sa jurisprudence, pour tomber
sous le coup de Particle 3 un mauvais traitement doit atteindre un
minimum de gravité. L’appréciation de ce minimum est relative; elle
dépend de 'ensemble des données de la cause, notamment de la durée
du traitement et de ses effets physiques ou mentaux ainsi que, parfois,
du sexe, de ’adge et de ’état de santé de la victime (voir, parmi d’autres,
[rlande ¢. Ropaume-Uni, arrét du 18 janvier 1978, série A n® 25, p. 65, § 162).

La Cour a jugé un traitement «inhumain» au motif notamment qu’il
avait ét€ appliqué avec préméditation pendant des heures et qu’il avait
causé soit des lésions corporelles, soit de vives souffrances physiques
ou mentales. Elle a par ailleurs considéré qu’un traitement était
«dégradant» en ce qulil était de nature & inspirer a ses victimes des
sentiments de peur, d’angoisse et d’infériorité propres a les humilier et &
les avilir (voir, par exemple, Kudla ¢. Pologne [GC], n® 30210/96, § 92,
CEDH 2000-XI). En recherchant si une forme particuliére de traitement
est «dégradante » au sens de Particle 3, la Cour examinera si le but élait
d’humilier et de rabaisser 'intéressé et si, considérée dans ses elfets, la
mesure a ou non atteint la personnalité de celui-ci d’une maniére
incompatible avec I'article 3 (voir, par cxemple, Raninen ¢. Finlande, arrél
du 16 décembre 1997, Recueil des arréls el décisions 1997-VIII, pp. 2821-2822,
§ 53). Toutelois, 'absence d’un tel but ne saurait exclure de fagon
définitive le constat de wviolation de larticle 3 (voir, parmi d’autres,
Peers ¢. Gréce, n° 28524/95, § 74, CEDH 200I-II1}). La souffrance et
Phumiliation infligées doivent en tout cas aller au-dela de celles que
comporte inévitablement une forme donnée de traitement ou de peine
légitimes.

Les mesures privatives de liberté s’accompagnent ordinarrement de
pareilles soulfrance et humihation. Toutefois, on ne saurait considérer
qu’une mise en détention provisoirc pose en sol un probleme sur le
terrain de Particle 3 de la Convention. De méme, cet article ne peut étre
interprété comme établissant une obligation générale de libérer un
détenu pour motifs de santé ou de le transférer dans un hépital civil afin
de lui permettre d’obtenir un traitement médical d’un type particulier.

Néanmoins, article 3 impose a I’Etat de s’assurer que tout prisonnier
est détenu dans des conditions qui sont compatibles avec le respect de la
dignité humaine, que les modalités d’exécution de la mesure ne
soumettent pas lintéressé a une détresse ou a une épreuve d’une
intensité qui exceéde le niveau inévitable de souffrance inhérent a la
détention et que, eu égard aux exigences pratiques de |'emprisonnement,
la santé et le bien-étre du prisonnier sont assurés de maniére adéquate
(Kudla précité, §§ 92-94).

Lorsqu’on évalue les conditions de détention, il y a lieu de prendre en
compte leurs effets cumulatifs ainsi que les allégations spécifiques du
requérant (Dougoz ¢. Gréce, n® 40907/98, § 46, CEDH 2001-11}.
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96. En l'espéce, la Cour reléve que le requérant a été détenu a la
maison d’arrét 1Z-47/1 de Magadan du 29 juin 1995 au 20 octobre 1999, et
du 9 décembre 1999 au 26 juin 2000. Elle rappelle que, conformément aux
principes de droit international généralement reconnus, la Convention
n’est contraignante pour les Etats contractants que pour les faits sur-
venus aprés son entrée en vigueur. La Convention est entrée en vigueur 2
I’égard de la Russie le 5 mai 1998. Toutefois, pour apprécier I'effet sur le
requérant de ses conditions de détention, qui sont demeurées plus ou
moins les mémes pendant toute la période ol il a été incarcéré, tant
pendant la détention provisoire qu’aprés sa condamnation, la Cour
peut également considérer I'intégralité de la période pendant laquelle
I'intéressé a été emprisonné, y compris la phase antérieure au 5 mai 1998.

97. La Cour reléve d’emblée que la cellule dans laquelle
M. Kalachnikov était détenu mesurait entre 17 m? (selon le requérant) et
20,8 m? (selon le Gouvernement). Elle était équipée de lits superposés et
était congue pour huit prisonniers. On peut se demander si pareilles
conditions de logement répondent a des normes acceptables. A cet égard,
la Cour rappelle que le Comité européen pour la prévention de la torture
et des peines ou traitements inhumains ou dégradants (CPT) a {ixé 4 7 m®
par personne la surface minimum approximative souhaitable pour une
cellule de détention (voir le deuxiéme rapport général - CPT/Inf (92) 3,
§ 43), soit 56 m” pour huit détenus.

Alors que la cellule était congue pour huit prisonniers, le nombre de
détenus habituellement présents dans la cellule pendant toute la période
ol le requérant a été emprisonné a, selon les observations de celui-ci a la
Cour, varié entre dix-huit et vingt-quatrc. Dans la demande de libération
qu’il a présentée le 27 décembre 1996, le requérant a déclaré qu’il y avait
vingt et un détenus dans cette cellule a huit lits. Dans une requéte
similaire du 8 juin 1999, il parle de dix-huit occupants {paragraphes 43 et
73 ci-dessus).

La Cour reléve que, pour sa part, le Gouvernement admet qu’en
raison de la surpopulation générale régnant dans la maison d’arrét,
chacun des lits dans les cellules était utilisé par deux ou trois détenus.
Toutefois, 1l semble étre en désaccord avec le requérant quant au
nombre d’occupants. Selon lui, 1l y avait a tout moment onze prisonniers
ou plus dans la cellule du requérant et, d'ordinaire, le nombre de
personnes dans la cellule s’élevait 2 quatorze. Cependant, le Gouverne-
ment ne produit aucun élément a 'appui de cette allégation. D’apreés le
requérant, ce n’est qu’en mars-avril 2000 que le nombre de détenus s’est
réduit & onze.

La Cour juge inutile de trancher le litige entre le Gouvernement et le
requérant sur ce point. Les chiffres soumis indiquent qu’a tout moment
chacune des personnes détenues dans la cellule du requérant disposait
d’un espace variant entre 0,9 et 1,9 m® Ainsi, pour la Cour, une surpopu-
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lation grave a constamment ét€ la régle dans la cellule. Cet état de choses
souléve en soi une question sous 'angle de I'article 3 de la Convention.

De plus, en raison des conditions extrémes de surpopulation, les
personnes occupant la cellule du requérant devaient dormir a tour de
role, sur la base de huit heures de sommeil par prisonnier. Il ressort de
la demande de libération présentée par le requérant le 16 juin 1999
qu'a cette époque il partageait son Jit avec deux autres détenus
(paragraphe 74 ci-dessus). Les conditions de sommeil étaient encore
aggravées par la lumiére constamment allumée dans la cellule, ainsi que
par les va-et-vient et bruits générés par le grand nombre d’occupants. La
privation de sommeil qui en est résultée doit avoir constitué un lourd
fardeau physique et psychologique pour I'intéressé.

La Cour reléve en outre 'absence d’aération adéquate dans la cellule
du requérant, occupée par un nombre excessil de détenus qui étaient
apparemment autorisés a fumer a l'intérieur. Si I'intéressé pouvait sortir
de la cellule pendant une heure ou deux par jour, il y était confiné le reste
du temps, dans un espace trés limité pour lui-méme et une atmosphére
étouflante,

98. La Cour observe ensuite que la cellule était infestée de parasites et
que, pendant la détention de lintéressé, elle n’a fait I'objet d’aucun
traitement désinfectant. Le Gouvernement reconnait que la colonisation
des maisons d’arrét par des insectes pose probléme et invoque les
directives ministérielles de 1989 contraignant les maisons d’arrét a
prendre des mesures de désinfection. Toutelois, il ne semble pas que de
telles mesures aient été appliquées dans la cellule du requérant,

Pendant toute sa détention, I'intéressé a contracté diverses maladies
dermatologiques et des infections fongiques — notamment en 1996, 1997
et 1999 — qui ont nécessité des suspensions de la procédure. S'il est vrai
qu’ill a €té soigné pour ces maladies, leur caractére récurrent indique que
les conditions de vie trés médiocres dans la cellule, qui facilitaient leur
propagation, sont demeurées inchangées.

La Cour note également avec beaucoup de préoccupation que le
requérant a été détenu occasionnellement avec des personnes atteintes
de syphilis et de tuberculose, bien que le Gouvernement souligne que
toute contagion a été empéchée.

99. Les installations sanitaires sont un autre exemple illustrant les
conditions de surpopulation et d’insalubrité décrites ci-dessus. Une
cloison mesurant 1,10 m de haut séparait les toilettes situées dans le coin
de la cellule d’un lavabo qui se trouvait a cété, mais non du reste de la
piéce. Il n’y avait pas de rideau devant les toilettes. Le requérant devait
donc utiliser celles-ci devant d’autres détenus et était présent lorsque ses
compagnons de cellule le faisaient a leur tour. Les photographies fourntes
par le Gouvernement montrent une cellule et des installations sanitaires
sales et délabrées, n’offrant aucune intimité réelle.
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Tout en notant avec satisfaction les améliorations majeures qui ont,
semble-t-il, été apportées a la partie de la maison d’arrét de Magadan
dans laquelle se trouvait la cellule du requérant (comme en témoigne
’enregistrement vidéo que lui a soumis le Gouvernement), la Cour
estime que cela n’enléve rien a la situation totalement inacceptable que
I'intéressé a manifestement di endurer a I"époque des faits.

100. La juridiction chargée de juger Paffaire du requérant s’est
également préoccupée des conditions de détention de celui-ci. En avril
et juin 1999, te tribunal a demandé des expertises médicales concernant
'effet des conditions de détention sur la santé physique et mentale de
intéressé aprés pratiquement quatre ans de détention, afin de déter-
miner s’il était incapable de participer a la procédure et s’il devait étre
hospitalisé (paragraphes 71 et 76 ci-dessus). Méme si les experts ont
répondu aux deux questions par la négative, la Cour prend note de
leurs conclusions de juillet 1999, qui énuméraient les diverses affections
dont souffrait le requérant, a savoir une dystonie neurocirculatoirc,
un syndrome asthénique d’origine névrotique, une gastroduodénite
chronique, des infections fongiques aux pieds, aux mains et a 'aine ainsi
qu’une mycose {paragraphe 30 ci-dessus).

101. La Cour admect qu’en DPespéce rien n’indique qu’il y ait eu
véritablement intention d’humilier ou de rabaisser le requérant. Toute-
fois, s’il convient de prendre en compte la question de savoir si le but du
traitement était d’humilier ou de rabaisser la victime, I’absence d’un tel
but ne saurait exclure un constat de violation de article 3 (Peers précité).
La Cour estime que les conditions de¢ détention que le requérant a di
supporter pendant quatre ans et dix mois ¢nviron n’ont pas manqué de
lul causer de grandes souffrances mentales, de porter atteinte a sa
dignité et de lui inspirer des sentiments d’humiliation et d’avilissement.

102. Ala lumiére de ce qui précéde, la Cour conclut que les conditions
de détention du requérant, en particulier la surpopulation et {"insalubrité
extrémes, et leurs effets préjudiciables sur la santé et le bien-étre de
intéressé, combinées avec la durée de la période pendant laquelle il a été
détenu dans de telles conditions, s’analysent en un traitement dégradant.

103. Des lors, il y a eu violation de article 3 de la Convention.

II. SUR LA VIOLATION ALLEGUEE DE L’ARTICLE 5 § 3 DE LA
CONVENTION

104. Le requérant se plaint que sa longue détention provisoire ait
contrevenu a larticle 5 § 3 de la Convention, qui se lit ainsi:

«'Toute personne arrétée ou délenue, dans les conditions prévues au paragraphe | ¢)
du préscnt article (...) a le droit d'étre jugée dans un délai raisonnable, ou libérée
pendant la procédure. La misc en liberté peut &tre subordonnéc & une garantic
assurant la comparution de l'intéressé a audience. »
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A. Sur ’exception préliminaire du Gouvernement
P P

105. Pour lc Gouvernement, le grief du requérant doit étre examiné a
la lumiére de la réserve russe. Il soutient que celle-ci s’applique a la
détention de Pintéressé aussi bien pendant Pinstruction préparatoire que
pendant la procédure judiciaire. Il invoque la teneur de la réserve et celle
des dispositions du code de procédure pénale qui v sont citées. En
particulier, les articles 11, 89, 92 et 101 du code (paragraphe 89 ci-dessus)
conférent aux tribunaux le pouvoir d'appliquer des mesures de détention &
titre préventil au stade du procés jusqu’au prononcé du jugement.

106. Le requérant considére que la réserve russe n’est pas applicable
en l'espéce puisqu’elle ne porte pas sur la durée d'une détention
provisoire. Selon lui, ce texte a pour objet de préserver le droit du
procureur d’ordonner la mise en détention provisoire et d’autoriser la
prorogation de cclle-ci le cas échéant.

107. La Cour constate que la réserve est libellée de telle sorte qu’elle
exclut du champ de Particle 5 § 3 de la Convention I'application
temporaire des dispositions spéciliques du code de procédure pénale qui y
sont énumérées, concernant la procédure d’arrestation, de garde 4 vue et
de détention de personnes soupgonnées d’infractions. Ces dispositions
énoncent les conditions et modalités de mise en ceuvre de mesures préven-
tives, y compris le placement en détention provisoire, et indiquent quelles
sont les autorités compétentes pour prendre les décisions correspondantes.

La Cour note que la réserve renvoie a 'article 97 du code de procédure
pénale selon lequel une personnc peut étre mise en détention provisoire
pendant une instruction pour une durée maximum de dix-huit mois sur
ordonnance du procureur compétent.

La Cour observe que, méme si la réserve mentionne le délai maximum
de détention pendant la période d’instruction, clle a trait a la procédure
prévue pour la prise de mesures d’emprisonnement a titre préventif, alors
que le grief du requérant porte sur la durée de la détention provisoire et
non sur sa régularité.

108. Des lors, la Cour estime que la réserve en question ne trouve pas
a s'appliquer en I'espece.

B. Sur le fond du grief

[. Période & considérer

109. Nul ne conteste que la période a considérer a débuté le 29 juin
1995, date a laquelle le requérant a ¢t¢é incarcéré.

Quant a la {in de la période concernée, le requérant soutient que la date
pertinente est le 31 mars 2000, lorsque le tribunal municipal de Magadan
a rendu sa deuxiéme décision dans affaire. Selon le Gouvernement, la
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période en cause s’est terminée lc 3 acGt 1999 avec le prononcé du premier
jugement du tribunal municipal. Toujours d’aprés fui, 'examen par la
Cour de la durée de la détention provisoire du requérant doit se limiter a
la période allant du 5 mai 1998, date a laquelle la Convention est entrée en
vigueur a ’égard de la Russie, au 3 aofit 1999,

110. La Cour rappelle d’abord que, pour déterminer la durée de la
détention provisoire en vertu de Particle 5 § 3 de la Convention, la
période a prendre en considération débute le jour ol I'accusé est
incarcéré et se termine le jour ou il est statué sur le bien-fondé de
'accusation, fGt-ce seulement en premier ressort (voir, parmi d’autres,
les arréts Wemhoff ¢. Allemagne, 27 juin 1968, série A n® 7, pp. 23-24, § 9, et
Labita précité, § 147). Ainsi, en 'espéce, la détention provisoire du
requérant a commencé le 29 juin 1995, jour de son arrestation, et s’est
achevée le 3 aolit 1999, date de sa condamnation par le tribunal
municipal de Magadan. La détention provisoire ultérieure correspondant
aux accusations restant & examiner n’influe pas sur le fait qu’a compter du
3 aolt 1999 le requérant purgeait une peine aprés condamnation par un
tribunal compétent, au sens de ’article 5 § | a) de la Convention.

La détention provisoire de I'intéressé a donc duré au total quatre ans,
un mois et quatre jours,

I1l. La période antérieure au 5 mai 1998 ne relevant pas de sa
compétence ratione temporis, la Cour doit limiter son examen a la période
d’un an, deux mois et vingt-neufl jours qui s’est écoulée entre cette date et
le jugement rendu le 3 aodt 1999 par le tribunal municipal de Magadan.
Toutefois, clle doit tenir compte du fait qu’au 5 mai 1998 le requérant, qui
avait été incarcéré le 29 juin 1993, était déja en détention depuis deux ans,
dix mois et six jours (voir, par exemple, mutatis mutandis, Mansur ¢. Turquie,
arrét du 8 juin 1995, série A n” 319-B, p. 49, § 51).

2. Caractére raisonnable de la durée de la détention

a) Arguments des parties

112, Lerequérant allegue qu’il n’était pas utile de I'incarcérer et de le
maintenir en détention pendant une longue période puisque rien ne
prouvait qu’il tentait de faire obstacle a I’établissement de la vérité en
I'espéce. Les motifs donnés par les autorités pour justifier sa détention
n'étaient ni pertinents ni suffisants.

Il soutient également que son affaire ne revétait pas une complexité
particuliere, comme I’a conclu le tribunal régional de Magadan le 15 mars
1999. Trois des neuf volumes du dossier étaient entiérement composés de
ses plaintes a diverses autorités. Au cours de linstruction, vingt-neuf
témoins ont €té interrogés, et deux personnes s’étalent portées parties
civiles dans I'affaire.
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Enfin, le requérant affirme que les autorités n’ont pas conduit
I'instance avec la diligence requise. Sa longue détention résulte de la
mauvaise qualité de l'instruction, des tentatives indues du procureur
pour augmenter le nombre des chargcs dans Pacte d’accusation et de
I'absence d’un contréle suffisant des agissements du parquet par les
organes de supervision. A cet égard, il renvoie aux constatations du
tribunal municipal de Magadan du 3 aotit 1999 (paragraphe 80 ci-dessus).

113. Le Gouvernement soulignc que l'intéressé a été incarcéré au
motif qu’il faisait obstacle aux mesures visant a établir la vérité. Il
consiclére e¢n outre que la période passée par le requérant en détention
provisoire est raisonnable eu égard a la complexité de ['affaire, a
I'importance considérable du dossier (neuf volumes) et au grand nombre
de témoins et victimes impliqués.

b) Appréciation de la Cour

i. Principes établis par la jurisprudence de la Cour

| 14. La Cour rappelle que le caractére raisonnable de la durée d’une
détention ne se préte pas 2 une évaluation abstraite. La [égitimité du
maintien en détention d’un accusé doit s’apprécier dans chaque cas
d’aprés les particularités de la cause. La poursuite de 'incarcération ne se
justifie dans une cspece donnée que si des indices concrets révélent une
véritable exigence d’intérét public prévalant, nonobstant la présomption
d’innocence, sur la régle du respect de la liberté individuelle fixée a
Particle 5 de la Convention (voir, parmi d’autres, Kudla précité, § 110).

C’est aux autorités judiciaires nationales qu’il incombe au premier chef
de vetller a ce que, dans un cas donné, la durée de la détention provisoire
d’un accusé ne dépasse pas la [imite du raisonnable. A cette fin, il leur faut
examiner toutes les circonstances de nature & révéler ou écarter
I’existence de ladite exigence d’intérét public justifiant, eu égard a la
présomption d’innocence, une exception a la régle fixée a l'article 5
et en rendre compte dans leurs décisions relatives aux demandes
d’élargissement. C’est essentiellement sur la base des motifs figurant
dans lesdites décisions, ainsi que des faits non controversés indiqués par
"intéressé dans ses recours, que fa Cour doit déterminer s’il y a eu ou non
violation de I'article 5 § 3 (voir, parmi d’autres, Labita précité, § 152).

La persistance de raisons plausibles de soupgonner la personne arrétée
d’avoir commis une infraction est une condition sine qua non de la
régularité du maintien en détention, mais au bout d’un certain temps
elle ne suffit plus. La Cour doit alors établir si les autres motifs invoqués
par les autorités judiciaires continuent a légitimer la privation de liberté.
Quand ils se réveélent «pcruinents» et «suffisants», elle recherche de
surcroit si les autorités nationales compétentes ont apporté une
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«diligence particuliére» a la poursuite de la procédure. La complexité et
les particularités de 'enquéte sont des éléments a prendre en compte a cet
égard (voir, par exemple, Scott ¢. Espagne, 18 décembre 1996, Recueil
1996-VI1, pp. 2399-2400, § 74, et LA, ¢. France, 23 septembre 1998, Recueil
1998-VI1I, pp. 2978-2979, § 102).

i Application des principes ci-dessus en Uespéce

a) Motifs de détention

115. Pendant la période couverte par la compétence ratione temporis de
la Cour, le tribunal municipal de Magadan, pour refuser de libérer le
requérant, a invoqué la gravité des charges portées a I’encontre de celui-
ci et le risque qu’il ne fit obstacle 4 I'établissement de la vérité s'il était
remis en liberté (paragraphe 69 ci-dessus). La Cour reléve que le tribunal
municipal s’était déja fondé sur des motifs similaires auparavant — les
27 décembre 1996 et 8 aodt 1997 - pour justifier le maintien en
détention de l'intéressé (paragraphes 43 et 46 ci-dessus).

Elle note en outre que la décision d’incarcérer le requérant le 29 juin
1995 érait essentiellement motivée par le fait qu’il avait entravé
I"instruction dans son affaire en refusant de remettre certains documents
bancaires nécessaires aux investigations, qu’il avait fait pression sur les
témoins et, semble-t-il, falsifié des éléments de preuve. Le magistrat
instructeur a tenu également compte de la gravité des charges a
Pencontre de I'intéressé.

116. La Cour rappelle que Vexistence d’un fort soupgon de par-
ticipation a des infractions graves, tout en constituant un facteur
pertinent, ne légitime pas a elle seule une longue détention provisoire
(voir, par exemple, Scott précité, p. 2401, § 78). Quant a 'autre motif
avancé par le tribunal municipal de Magadan pour proroger la détention
du requérant, a savoir le risque que l'intéressé ne fit obstacle a I'examen
de P'affaire, la Cour reléve que, contrairement au magistrat instructeur
dans son ordonnance du 29 juin 1995, le tribunal municipal n’a
mentionné aucune circonstance factuelle justifiant ses conclustons,
lesquelles furent identiques en 1996, 1997 et 1999. Dans ses décisions, 1l
ne cite aucun élément d’ou il ressorte que le risque invoqué a
effectivement persisté pendant la période considérée.

117. La Cour admet que lintervention du requérant dans
Pinstruction, combinée avec le soupgon qu’il avait commis les infractions
dont il était accusé, pouvail au départ suffire a justifier la détention.
Toutefois, 2 mesure que l'instruction progressait et que le dossier se
complétait, ces raisons perdaient inévitablement de leur pertinence.

118. En somme, la Cour estime que les motifs invoqués par les
autorités pour justifier la détention du requérant, s’ils étaient pertinents
et suffisants au départ, 'ont été de moins en moins au fil du temps.
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B) Conduite de 'instance

[19. Quant a la durée de IPinstruction, la Cour prend note des
constatations des juridictions nationales selon lesquelles Paffaire ne
revétait pas une complexité particuliére et I'instruction en Pespéce avait
¢té d'une qualité médiocre, ce qui avait contribué a prolonger I'instance
(paragraphes 69 et 80 ci-dessus). La Cour ne voit aucune raison de conclure
différemment. Elle observe aussi que, selon les tribunaux internes, les
magistrats instructeurs ont, sans justification, tenté d’augmenter le
nombre des charges portées dans lacte d’accusation (paragraphe 80 ci-
dessus) — la légitimité de ce reproche est confirmée par le fait que, dans
sa décision du 3 aoht 1999, le tribunal municipal de Magadan a jugé fondé
un seul chef d’accusation sur les neuf prononcés a 'encontre du requérant.

120. Quant a I'instance judiciaire ultérieure, la Cour reléeve qu'ily a eu
des retards importants dans la procédurc devant le tribunal municipal de
Magadan. Le proces, qui a débuté le 11 novembre 1996, a été ajourné le
7 mai 1997 a la suite de la révocation du président du tribunal. Il n’a pas
repris avant le 15 avril 1999, si 'on excepte certaines mesures procédurales
prises en juillet-aoiit 1997 (désignation d’un nouveau juge et fixation d’une
audience), mal et juillet 1998 (transmission de l'affaire 2 une autre
juridiction), novembre 1998 (fixation d’une audience), janvicr ct mars
1999 (décisions relatives & la nécessité d’'un complément d’instruction).

3’1l est vrai que 'audience f1xée au 8 aoGt 1997 a di étre ajournée en
raison de 'absence de 'avocat du requérant, et que ce dernier s’est opposé
a la transmission de son affaire 4 une autre juridiction — mesure destinée a
accélérer la procédure —, la Cour estime que le requérant n’a pas
notablement contribué a la durée de la procédure entre les deux périodes
de jugement, lorsque instance stagnait.

Il apparait donc que la longueur de la procédure n’est imputable ni a la
complexité de PPaffaire ni 2 la conduite du requérant. Compte tenu des
particularités de Finstruction et des retards importants survenus dans la
procédure judiciaire, la Cour juge quc les autorités n’ont pas agi avec
toute la diligence requise.

1) Conclusian
121. Eu égard a ce qui précede, la Cour estime que la durée de la

détention provisoire du requérant a excédé un «délai raisonnable ». Dés
lors, il y a eu violation de 'article 5 § 3 de la Convention.

[11. SUR LA VIOLATION ALLEGUEE DE L’ARTICLE 6 § | DE LA
CONVENTION

122. Le requérant se plaint que les accusations en matiére pénale
dirigées contre lui nont pas fait objet d’une décision dans un délai
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raisonnable comme le requiert larticle 6 § 1 de la Convention, dont les
passages pertinents se lisent ainsi:

«Toute personne a droit & ce que sa cause soit entendue {...) par un tribunal (...)
¢é1abli par la loi, qui décidera, {...) du bien-fondé dec toute accusation cn matiére pénale
dirigée eontre elle (..} »

A. Période a considérer

123. Le requérant allegue que la période a considérer a débuté le
8 février 1995, date a laquelle la procédure pénale a son encontre a été
engagée, et s’est achevée le 31 mars 2000, lorsque le tribunal municipal
de Magadan a rendu son deuxiéme jugement dans I'affaire.

Le Gouvernement soutient que la période a considérer s’étend du
6 février 1996, date 4 laquelle I'affaire du requérant a été transmise au
tribunal municipal de Magadan, au prononcé du premier jugement
rendu par cette juridiction le 3 aoGit 1999.

124, La Cour rappelle que la période a examiner pour déterminer la
-durée de la procédure pénale commence le jour ol une personne se trouve
«accusée» au sens autonome et matériel qu’il convient d’attribuer a ce
terme (voir, parmi d’autres, les arréts Corigliano ¢. Italie du 10 décembre
1982, série A n° 57, p. 13, § 34, et Imbrioscia ¢. Suisse du 24 novembre 1993,
série A n® 275, p. 13, § 36). Elle prend fin le jour ol il est statué en dernier
ressort sur une accusation ou lorsque les poursuites sont abandonnées.

En conséquence, la période 4 examiner en ’espéce a débuté le 8 février
1995, lorsque le requérant a été mis en cause pour détournement de fonds.
Quant au terme de cette période, la Cour reléve que, a la suite de la
décision de non-licu rendue le 29 septembre 1999 concernant les charges
restant 2 examiner aprés le jugement du tribunal municipal du 3 aoat
1999, une nouvelle accusation a été portée contre le requérant le
30 septembre 1999 sur la base des mémes faits. Elle observe que cette
nouvelle charge faisait partie du dossier pénal initial n® 48329, qui avait
été ouvert le 8 février 1995. Dans ces conditions, et eu égard a la date a
laquelle la nouvelle accusation a été formulée, la Cour estime que la
période en cause s’est terminée le 31 mars 2000, lorsque le tribunal
municipal a statué en dernier ressort sur cette accusation,

La période a considérer — du 8 février 1995 jusqu’au 31 mars 2000 -
s’étend donc au total sur cing ans, un mols et vingt-trois jours pour, en
fait, un seul degré de juridiction, malgré de nombreuses procédures
incidentes. La compétence ralione temporis de la Cour ne couvre que la
période postérieure a I'entrée en vigueur de la Convention a I’égard de la
Russie, e 5 mai 1998, mais elle peut tenir compte de I’état ol se trouvait la
procédure a cette date (voir, parmi d’autres, mutalis mutandis, Yagcr el
Sargin ¢. Turquie, arrét du 8 juin 1993, série A n° 319-A, p. 16, § 40).
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B. Caractére raisonnable de la durée de la procédure

125. La Cour rappelle que le caractére raisonnable de la durée de la
procédure s’apprécie a la Jumiére des circonstances de la cause et eu égard
aux critéres consacrés par sa jurisprudence, en particulier la complexité de
I’afTaire, le comportement du requérant et celui des autorités compétentes.
A cctte fin, 1l importe également de tenir compte de I'enjeu du litige pour
le requérant (voir, parmi beaucoup d’autres, Kudla, arrét précité, § 124).

[. Arguments des parties

126. Quant a la complexité de laffaire, le requérant renvoie a la
conclusion du (ribunal régional de Magadan du 15 mars 1999, lequel a
estimé que I'allaire ne revétait pas une complexité particuliére et que les
retards survenus ne pouvalent tenir a ccla.

En ce qui concerne son comportement, I'intéressé soutient que ses
plaintes visaient a accélérer la procédure. De plus, larticle 6 de la
Convention n’exigeait pas qu’il coopérit activement avec les autorités
judiciaires, et sa tentative de se prévaloir des recours juridiques ne
saurait étre retenue contre lul.

Quant au comportement des autorités, le requérant invoque la mauvaise
qualité de instruction et les lacunes des mesures d’investigation, que le
tribunal municipal de Magadan a d’ailleurs relevées le 3 aolGt 1999. En
outre, cette juridiction a elle-méme manqué aux régles de procédure
internes en ne se conformant pas aux délais fixés par les articles 223-1 et
239 du code de procédure pénale pour engager la procédure. L'intéressé
souligne qu’au procés le juge n’a interrogé que neuf témoins. Il mentionne
également la récusation du juge de son aflaire, qui n’avait rien a voir avec
lui, et la transmission de la cause au tribunal de district de Khassinski, qui
s’est avéré ineflicace pour ce qui était d’accélérer I'instance.

127. Le Gouvernement reconnait que 'examen du cas du requérant a
pris du temps, mais soutient que cette durée n’était pas excessive et
découlait de la complexité et du volume de lallaire, ainsi que de la
nécessité d’investigations approfondies et complétes.

En outre, le requérant a, selon le Gouvernement, contribué a la durée
de la procédure en présentant de multiples requétes, v compris des
recours répétés contre le rejet de maintes demandes antérieures. A cet
égard, le Gouvernement renvoie aux conclusions du tribunal municipal
de Magadan des 15 et 22 juillet 1999, qui a estimé que les nombreuses
demandes formées par l'intéressé pendant le procés équivalaient & une
tentative délibérée de retarder la procédure. Les requétes qu’il a
présentées entre les audiences en vue de saisir une autre juridiction de
son affaire ont également occasionné des retards. Le Gouvernement
souligne que 30 % du dossicr de Paffaire du requérant étaient constitués
de ses plaintes et démarches.
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Le Gouvernement argue également que la durée de I'incarcération de
I'intéressé a été absorbée par celle de la peine prononcée a son encontre.
Dé¢s lors, la période de détention provisoire n’a pas eu d’incidence sur la
durée globale de 'emprisonnement.

Enfin, le Gouvernement déclare que les autorités ont fait preuve
d’humanité envers le requérant en lui accordant une amnistie, cc qui a
eu pour effet de le libérer par anticipation, alors qu’il n'avait pas
dédommagé la banque et scs nombreux clients pour le préjudice qu’il
leur avait causé.

2. Appréciation de la Cour

a) La complexité de ’affaire

128. La Cour reléve que la procédure litigicuse, dans laquelle le
requérant était le seul défendeur, portait sur des infractions financiéres
et impliquait un nombre considérable d’éléments de preuve, notamment
les interrogatoires de plusieurs témoins. Elle observe cependant
qu’aucune mesure d’instruction n’a été prise du 7 mai 1997, date a
laquelle le proceés a été ajourné, au 15 avril 1999, jour ot il a repris.

Elle reléve la conclusion du tribunal interne selon laquelle I'affaire
n’était pas complexe au point de justifier les retards dans la procédure
(paragraphe 69 ci-dessus).

Des lors, ce ne sont pas la eomplexité de I'affaire ni les exigences de
Pinstruction qui expliquent la durée de instance.

b) Le comportement du requérant

129. La Cour constate que, pendant toute la procédure interne, le
requérant a présenté de nombreuses demandes ayant trait a son affaire,
tant pendant le procés qu’entre les audiences. Elle rappelle que I’article 6
n’exige pas d’une personne accusée d’une infraction qu’elle coopére
activement avec les autorités judiciaires (voir, par exemple, Dobbertin
¢. France, arrét du 25 février 1993, série A n® 256-D, p. 117, § 43).

La Cour observe que les demandes soumises par le requérant pendant
son proces a compter du |5 avril 1999 ont été considérées par la juridiction
de jugement comme des entraves a I'examen de affaire. Toutefois, rien
n’indique que pendant les autres sessions du proceés, a savoir du
Il novembre 1996 au 7 mai 1997 et du 20 décembre 1999 au 31 mars
2000, le comportement du requérant ait pu passer pour dilatoire de
quelque fagon que ce soit.

Quant aux requétes formulées par le requérant entre les audiences, la
Cour note qu’elles portaient essentiellement sur le fait que la juridiction
de jugement était restée longtemps sans examiner l'affaire. La Cour ne
saurait estimer que ces demandes ont contribué a retarder la procédure,
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notamment parce qu’elles sont demeurées pour une large part sans effet.
S'1l est vrai que l'affaire a été transmise & une autre juridiction en vue
d’accélérer la procédure, intéressé ne saurait étre critiqué pour s’y étre
opposé aprés avoir constaté que cette mesure n’avait pas accéléré I'affaire.

La Cour reléve également qu’a une occasion, le 8 aodt 1997, une
audience a dii étre reportée car 'avocat du requérant n’avait pas comparu.

130. Pour [a Cour, si l'intéressé peut étre tenu pour responsable de
certains retards, son comportement n'a pas contribué de facon notable a
la durée dc la procédure.

¢) Le comportement des autorités nationales

131. Comme il est dit ci-dessus, la procédure interne a connu des
retards importants qui ne peuvent s’expliquer ni par la complexité de la
cause ni par lc comportement du requérant. En particulier, Paffaire a
pratiquement stagné devant la juridiction de jugement pendant prés de
deux ans, a savoir du 7 mai 1997 au 15 avril 1999.

132. La Cour constate que, tout au long de 'instance, le requérant a
été maintenu en détention — situation qui requiert des tribunaux chargés
de laffaire une diligence particuliére pour administrer la justice dans les
meilleurs délais,

133. La Cour reléve en outre que, a la suite du jugement du tribunal
municipal de Magacdan du 3 aott 1999 et de la décision de non-licu du
29 septembre 1999 sur les autres accusations, les autorités ont formulé
une nouvelle charge contre le requérant sur la base des mémes faits,
contribuant ainsi a allonger encore la procédure, qui durait déja depuis
plus de quatre ans et demi devant le tribunal de premiére instance.

134. La Cour estime que les autorités ont manqué a leur devoir de
diligence particuliére, surtout apres Uentrée en vigueur de la Convention

le 5 mai 1998.

5. Conclusion

135, Tlu égard a ce qui précede, la Cour estime que la durée de la
procédure n'a pas satisfait a I'exigence du «délat raisonnable ».
Des lors, il y a cu violation de I'article 6 § | de la Convention.

IV. SUR I’APPLICATION DE L’ARTICLE 41 DE LA CONVENTION

136. Aux termes de 'article 41 de la Convention,

«5ila Cour déclare quiil v a eu viokation de la Convention ou de ses Protocoles, ¢t sile
droit interne de la Haute Partic contraciante ne permet d'cffacer qu’imparfaitement les
conséquences de cette violation, la Cour accorde 4 la partic lésée, ¢'il v a licu, une
satisfaction équitable. »
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A, Dommage matériel

137. Le requérant réclame des dommages-intéréts qu’il ventile
comme suit:

1. 130599 dollars américains (USD) correspondant a la perte de ses
émoluments de président de la Banque commerciale du Nord-Est
pendant la durée de sa détention, du mois de juillet 1995 au 20 avril 2000;

2. 203000 USD pour la perte des émoluments qu’il touchait d’une
autre société, qui I'a renvoyé a la suite de son arrestation;

3. 500000 USD pour la perte de la propriété de sa société apres son
arrestation;

4. 8600 USD pour la perte de son automobile ;

5. 11734376 USD pour la perte de bénéfices sur des actions qu’il n’a
pas pu vendre 2 leur valeur marchande en 1995;

6. 436226 USD pour la perte de ses actions majoritaires dans une
entreprise qui a été mise en faillite en 1997.

Sa demande pour le dommage matériel s’éleve au total a
13012801 USD.

138. Le Gouvernement conteste ces prétentions,

139. La Cour rappelle qu’elle n'octroie un dédommagement
pécuniaire au titre de I'article 41 que lorsqu’elle est convaincue quc la
perte ou le préjudice dénoncé résulte réellement de la violation qu’elle a
constatée.

Quant 4 la demande présentée sous le point 1, la Cour reléve que le
requérant a été condamné et que la période de détention provisoire a été
imputée en entier sur sa peine. En conséquence, elle estime que cette
demande ne peut étre accueillie,

Quant aux autres prétentions, la Cour considére qu’aucun lien de
causalité ne se trouve établi entre le dommage allégué et les violations
constatées.

Partant, elle rejette la demande du requérant présentée a ce titre.

B. Dommage moral

140. Le requérant sollicite 9636000 francs frangais pour dommage
moral.

141. Le Gouvernement allegue que la demande est excessive et que le
constat de violation constitue une satisfaction équitable suffisante.

142. La Cour estime que la durée de la détention provisoire du
requérant dans de telles conditions carcérales ainsi que la durée de la
procédure pénale doivent avoir inspiré a l'intéressé des sentiments de
frustration, d’incertitude et d’angoisse qui ne peuvent étre compensés
uniquement par le constat de violation.
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143. Statuant en équité, la Cour octrote au requérant une indemnité
globale de 5000 euros (EUR) au titre du dommage moral.

C. Frais et dépens

|44. Le requérant soutient que les frais correspondant aux services
que lui a rendus son avocat au cours de la procédure interne s’é¢lévent a
40000 USD environ.

145. Pour le Gouvernement, cette demande est infondée et excessive,
étant donné le niveau des honoraires d’avocat a I'époque dans la lointaine
région de Magadan. Il met par ailleurs en doute "authenticité de certains
documents fournis par le requérant. Le Gouvernement allégue aussi que
les frais exposés par le requérant dans la procédure interne ne doivent pas
étre remboursés puisque P'intéressé a été reconnu coupable et condamné a
une peine d’emprisonnement.

146. La Cour rappelle que, pour inclure des frais et dépens dans une
indemnité octroyée au titre de Particle 41, elle doit rechercher s’ils ont été
réellement exposés pour prévenir ou redresser la situation jugée
constitutive d’'une violation de la Convention, s’ils correspondaient a une
nécessité et s’ils sont raisonnables quant a leur taux (voir, par exemple,
Nilsen et fohnsen c. Norvige [GC], n” 23118/93, § 62, CEDH 1999-VIIl). 1!
ressort des éléments fournis a la Cour que le requérant a engagé des
{rais et dépens judiciaires relativement a ses tentatives d’obtenir sa
libération sous caution. Toutefois, les documents qu’il a produits ne
viennent que partiellement appuyer sa prétention. En outre, les frais
exposés ne portaient pas exclusivement sur les points pour lesquels la
Cour a conclu a la violation des articles 3,58 3 et 6 § | de la Convention.

Statuant en équité, la Cour juge raisonnable d’octroyer au requérant la

somme de 3 000 EUR de ce chef.

D. Intéréts moratoires

147. La Cour juge approprié de calquer le taux des intéréts moratoires
sur le taux d'intérét de la facilité de prét marginal de la Banque centrale
européenne majoré de trois points de pourcentage.

PAR CES MOTIFS, LA COUR, A L’UNANIMITE,
|. Dif qu’ily a eu violation de I’article 3 de la Convention;
2. Dit qu'ily a eu violation de I'article 5 § 3 de la Convention;

3. Dit qu’ily a eu violation de ['article 6 § | de la Convention;
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4. Dit

a) que ’Etat défendeur doit verser au requérant, dans les trois mois a
compter du jour ot I'arrét sera devenu définitif conformément 2
Particle 44 § 2 de la Convention, les sommes suivantes, a convertir en
roubles russes au taux applicable a la date du réglement:

i. 5000 EUR (cing mille euros) pour dommage moral,

i1, 3000 EUR (trois mille euros) pour frais et dépens,

iil. tout impdt pouvant étre di sur les montants ci-dessus;
b) qu’a compter de 'expiration dudit délai et jusqu’au versement, ces
montants seront & majorer d’un intérét simple a un taux égal a celui
de la facilité de prét marginal de la Banque centrale européenne
applicable pendant cette période, augmenté de trois points de
pourcentage;

3. Rejette la demande de satisfaction équitable pour le surplus.

Fait en anglais, puis communiqué par écrit le 15 juillet 2002, en
application de Particle 77 §§ 2 et 3 du réglement.

S. DoLLE J--P. CosTa
Grefliére Président

Au présent arrét se trouve joint, conformément aux articles 45 § 2 de la
Convention et 74 § 2 du réglement, 'exposé de 'opinion concordante de
M. Kovler.

J-P.C.
S.D.



ARRET KALACHNIKOV ¢. RUSSIE 175

OPINION CONCORDANTE DE M. LE JUGE KOVLER

{Traduction)

De maniére générale, je souscris a l'opinion de mes collégues en
I'espece. Toutefois, eu égard & Pimportance juridique de Parrét de la
Cour, il me semble utile de formuler certaines observations.

. La réserve de la Russie sur article 5 8§ 3 et 4 de la Convention
concernant Papplication de certaines dispositions du code de procédure
pénale de la RSFSR du 27 octobre 1960 («CPP»), combinée avec les
modilications ultérieures de la procédure d’incarcération de personnes
soupgonnées d’inlractions, s’étend également a I'article 97 du CPP relanf
aux «détentions provisoircs», mentionné dans la réserve a coté d’autres
dispositions du CPP. Dés lors, je vois mal comment justifier la conclusion
de la Cour au paragraphe 108 de I'arrét selon laquelle la réserve n’est pas
applicable a une partie de la détention du requérant avant son proces.

A mon sens, il aurait été plus approprié que la Cour déclare que Ja
réserve s’étendait au moins a la période pendant laquelle le requérant
avait été détenu en attendant 'issue de Uinstruction. Néanmoins, 1l faut
garder a esprit qu’une large interprétation du texte de la réserve en tant
qu’il s’applique a Particle 97 du CPP pourrait aboutir & certaines décisions
admettant la légalité de prorogations de détentions provisoircs au-dela
des durées fixées aux paragraphes 4 a 7 de Particle 97 du CPP - a savoir
dans les cas o0 le défendeur et son avocat ne sont pas en mesure de
consulter le dossicr avant le terme de la période maximum d’em-
prisonnement, ol le défendeur et son avocat demandent un complément
d’instruction, ou lorsqu’un tribunal renvoie une affairc pour complément
d’instruction alors que la période de détention s’cst achevée.

En d’autres termes, la réserve de la Russie concernant 'article 5 §§ 3 et
4 s’applique non seulement a la procédure de détention provisoire
(laquelle, du reste, a été modifiée de fond en comble 4 partir du 1 juillet
2002, date d’entrée en vigueur des dispositions pertinentes du nouveau
CPP), mais également a toute autre périodec d’emprisonnement
antérieure au proceés. A cet égard, il convient de délinir si la «détention
provisoire » comprend la période passée en prison une fois I'alfaire pénale
renvoyée en jugement.

2. Le droit procédural russe distingue deux types de détention
provisoire: la détention préliminaire en attendant 'issue de 'instruction
(«3a cneacTBHEeM») et la détention préliminaire en attendant I'issue du
procés («3a cyaomM»). Cette distinction se traduit dans la loi du 13 juin
2001, qui limite a six mois la durée maximum de la procédurc judiciaire
en matiére pénale. Or, au paragraphe |10 du présent arrét, la Cour,
invoquant sa jurisprudence, a estimé que la détention provisoire
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comprenait toute la période d’emprisonnement avant ie procés, du jour ou
I'individu est incarcéré jusqu’au verdict de la juridiction du fond. Aprés
tout, pour unc personne enfermée dans une cellule surpeuplée, peu
importe que sa détention soit considérée comme un emprisonnement en
attendant l'issue de l'instruction ou un emprisonnement en attendant
I'issue du proces, ou que la période de détention ait été purgée avant ou
aprés I'entrée en vigueur de la Convention a I’égard de PEtat défendeur.
Toutefois, cette différence pourrait revétir une certaine importance pour
la Cour, st celle-ci voulait bien admettre que la marge d’appréciation de
’Etat est pertinente lorsqu’il s’agit de déterminer le caractére raisonnable
des périodes de détention.

Le requérant a été emprisonné en attendant 'issue de I'instruction du
29 juin 1995 (jour ol il a été incarcéré) au |9 juin 1996 (date a laquelle
le parquet régional a transmis le dossier au tribunal municipal de
Magadan), soit onze mois et vingt-deux jours, ce qui est inférieur i la
période maximum de dix-huit mois fixée au paragraphe 2 de l'article 97
du CPP, au terme de laquelle la personne incarcérée peut étre
immédiatement libérée (paragraphe 3 de I'article 97 du CPP). Cette
partie de la détention du requérant ne saurait étre reprochée i I’Etat
défendeur puisqu’elle est antérieure a I’entrée en vigueur de la
Convention a I’égard de la Russie (incompatibilité ratione temporis).

La détention du requérant en attendant l'issue de la procédure
judiciaire a duré jusqu'au 3 aoit 1999, date a laquelle le tribunal
municipal de Magadan a rendu son premier jugement, soit trois ans, un
mois et vingt et un jours (ainsi que la Cour I’a établi au paragraphe 110 du
présent arrét). Il ne faut pas oublier que le temps mis pour parvenir 4 un
verdict et, en conséquence, la prolongation du séjour du requérant en
prison étaient partiellement imputables aux contestations de 'intéressé
relatives aux juges et a ses demandes tendant a ce que Pinstance fht
conduite par une autre juridiction, ainsi qu’au remplacement de ses
avocats et a leur non-comparution, ce que la Cour reconnait implicite-
ment au paragraphe 130 de l’arrét. Ces retards ont atteint au total un an
et trois mois. Bien entendu, cela ne justifie pas les lenteurs procédurales
occasionnées par les juridictions elles-mémes, mais cela donne néanmoins
une image différente de la détention du requérant avant le terme du
proces.

Enfin, lc renvoi de I'affaire pour complément d’instruction ct lc
prononcé par le tribunal municipal de Magadan le 31 mars 2000 de son
deuxié¢me jugement ont prolongé la période d’incarcération de sept mois,
conformément au paragraphe 7 de l'article 97 du CPP.

Cependant, le requérant est resté en tout cing ans, un mois et
vingt-trois jours en prison, dont quatre ans, neuf mois et deux jours a la
maison d’arrét n° 1 de Magadan. Malgré les circonstances que j’ai décrites
ci-dessus, cela ne saurait passer pour une période d’emprisonnement



ARRET KALACHNIKOV ¢. RUSSIE - OPINION CONCORDANTE 177
DE M. LE JUGE KOVLER

raisonnable aux hns de Particle 5 § 3 de la Convention. En vertu du
paragraphe 8 de l’article 97 du CPP, le requérant s’est plaint 4 plusieurs
reprises aux tribunaux relativement a la régularité et a la validité de sa
détention. Il a ainsi épuisé, comme l'exige I'article 35 § 1 de la Convention,
’ensemble des recours internes dont 1l disposait a cet égard.

3. Quant aux questions soulevées au regard de Particle 6 § 1 de la
Convention (procés équitable et public dans un délai raisonnable), la
Cour a, malheureusement, négligé & mon sens le fait que le requérant
n’a pas usé de son droit de contester le verdict du 3 aodt 1999, laissant
ainsi ouverte une question se rattachant a ’épuisement des voies de
recours internes. Il est vrai cependant que le caractére non définitif de ce
verdict, eu égard au complément d’instruction et au nouveau verdict
rendu le 31 mars 2000, vient appuyer Pargumentation de I’intéressé.

4. Ala lumiere de ce qui précéde, je me rallie a ’avis de mes collégues
quant aux violattons des articles 3,5 § 3 et 6 § 1 de la Convention, mais je
pense que le montant octroyé au titre de la satisfaction équirable au
paragraphe 143 de larrét aurait di &tre ventilé en fonction des
différentes violations constatées.
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SUMMARY'

Absence of possibility for Turkish Cypriot of Muslim faith to contract civil
marriage (friendly settlement)

Article 12

Marry — Absence of possibility for Turkish Cypriot of Mustim faith to contract civil marriage —
Friendly settlcment providing for payment of compensation — Amendment of law

The applicant, a Cypriot national of Turkish origin, wished to marry a Romanian
national. He was informed by the Cypriot authorities that the Marriage Law did
not provide the possibility for a Turkish Cypriot professing the Muslim faith to
contract a civil marriage. As a result, the applicant had to marry in Romania.

Article [2: The parties reached a friendly settlement providing for payment to the
applicant of 3,080 Cypriol pounds by way of just satisfaction and 3,000 Cypriot
pounds plus value-added tax by way of legal costs. Furthermore, Law 46(1)/2002,
enacted in April 2002, extended the application of the Marriage Law to the
members of the Turkish community, with the effect that they could thencelorth
contract civil marriage under the provisions of the Marriage Law. Finally, a bill for
a new Civil Marriage Law which would apply to all Cypriots without distinction of
origin had been laid before Parliament.

1. This summary by the Registry does not bind the Court,
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In the case of Selim v. Cyprus,
The European Court of Human Rights (Fourth Section), sitting as a
Chamber composed of:
Sir  Nicolas BRATzA, President,
Mr M. PELLONPAA,
Mr A. Pastor RIDRUEJO,
Mrs E. PaLM,
Mr L. LOUCAIDES,
Mr M. FISCHBACH,
Mr  S. PAVLOVSCHI, judpes,
and Mr M. O'BOYLE, Section Registrar,
Having deliberated in private on 2 July 2002,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

I. The case originated in an application (no. 47293/99) against the
Republic of Cyprus lodged with the Court undcr Article 34 of the
Convention for the Protection of Human Rights and Fundamental
Freedoms (“the Convention”) by a Cypriot national, Mr Kemal Selim
(“the applicant”), on 30 March 1999.

2. The applicant was represented by Mr S. Drakos, a lawyer practising n
Nicosia. The Cypriot Government (“the Government”) were represented by
their Agent, Mr A. Markides, Attorney-General of the Republic of Cyprus.

3. The applicant complained under Articles 8, 12, 13 and {4 of the
Convention that he had bcen dented the right to marry and found a
family, as there was no law governing the rights of Turkish Cypriots to
marry or any alternative legislation for that purpose.

4. On |8 September 2001, alter obtaining the parties’ observations,
the Court declared the application admissible'.

5. On 1 November 2001 the Court changed the composition of its Sections
(Rule 25 § 1). This case was assigned to the newly composed Fourth Section.

6. On 12 February 2002 and on 19 February 2002 the applicant and
the Government respectively submitted [ormal declarations accepting a
friendly settlement of the case. Further information was provided by the
Government on 26 March, 26 April and 23 May 2002.

THE FACTS

7. On 8 January 1999 the applicant, through his lawyer, sent a letter to
the Municipality of Nicosia informing it that he wished to contract a civil

|. Noie by the Registry. The decision is reporied in ECHR 2001-1X.
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marriage with a Romanian citizen, Ms fon Ramona, and inviting it to fix
the procedure, time and venue for the celebration.

8. Byaletter of 28 January 1999 the Municipality of Nicosia informed the
applicant that Section 34 of the Marriage Act did not provide the possibility
fora Turkish Cypriot professing the Muslim faith to contract a civil marriage.

9. The applicant was thus forced to marry in Romania without any
of his family or friends being able to attend. On 14 February 1999, on
his return to Cyprus with his wife, at Larnaca International Airport, the
immigration authorities refused entry to his wife unless the applicant paid
300 Cypriot pounds (CYP) in order to cover, if need be, the cost of her
repatriation to Romania. The applicant paid that sum and his wife now
lives with him in Cyprus. On 31 March 2000 the applicant’s wife applied
to the Cyprus immigration authorities and was granted the status of a
resident alien, as she had resided under the same roof with the applicant
as his wife for one year from the date of their marriage. The sum of
CYP 300 was returned to the applicant.

THE LAW

10. On 19 February 2002 the Court received the following declaration
from the Government:

“I declare that, with a view to sceuring a [riendly settlement ol the above-mentioned
case, the Government of Cyprus offer to pay 5,080 Cyprus pounds by way of just
satisfaction and 3,000 Cyprus pounds plus VAT by way of legal costs to Mr Kemal
Selim. These sums are (o cover any pecuniary and non-pecuniary damage as well as
costs, and they will be payable within three months from the date of delivery of the
judgment by the Court pursuant 10 Article 39 of the Europcan Convention on Human
Rights. This payment will constitute the final resolution of the casc.

The Government further undertake not to request that the case be referred 1o the
Grand Chamber under Article 43 § 1 of the Convention.”

I'l. On 12 February 2002 the Court received the following declaration
signed by the applicant’s representative:

“I note that the Government of Cyprus are prepared to pay me the sum of
5,080 Cyprus pounds by way of just satisfaction and 3,000 Cyprus pounds plus VAT by
way of lcgal costs with a view to securing a friendly settlement of the ... application
pending befare the European Court of Human Rights.

[ accept the proposal and waive any further claims against Cyprus in respect of the
facts of the application. I declarc that this constitutes a [inal settlement of the case.

This declaration is made in the context of a friendly setllement which the
Government and I have reached.

I further undertake not to request that the case be referred o the Grand Chamber
under Article 43 § 1 of the Convention after delivery of the Court’s judgment.”
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12. Furthermore, by a letter of 26 March 2002, the Government
informed the Court that they had introduced on 28 February 2002 a drafi
bul for enactment in Parliament which would allow civil marriage where
one or both spouses are members of the Turkish community. Under the
said bill (entitled “Application of the Civil Marriage Act 2002 to Members
of the Turkish Community {Temporary Provisions Act 2002)™), there is to be
temporarily, and so long as the abnormal situation prevailing in the island
continues, a suspension of legislative arrangements envisaged under the
Turkish Family Law (Marriage and Divorce) Act Cap. 339 and the Turkish
Communal Courts Act of 1960 which at present apply to the celebration
of civil marriage of Cypriots of Turkish origin. Under the same bill, civil
marriage in this case is to be governed, again temporarily and so long as the
abnormal situation prevailing in the island continues, by the provisions of a
new law (The Civil Marriage Law 2002), also tabled as a bill in Parliament
for approval, and which will apply to all Cypriots without distinction of origin.

13. On 15 April 2002 the applicant sent the following letter:

“We ... thank you for your letter dated April 2nd 2002, informing us about the decision
of the Cyprus Government to propose a ncw bill regarding the issue of our case. We hope
that the parliament in Cyprus will soon sctile this issue.”

14. On 26 April 2002 the Government sent a letter to the Court which
read as follows:

“... please note that the relevant bill tabled in Parliament by the Government on
28. 2. 2002, as amended by the House, only to the extent and for reasons of urgency ...,
has been approved by Parliament and enacted into Law yesterday, that is, on the 25th of
April. I hope that this devclopment will be of assistance ta the Court, when considering
the matter of friendly settlement of the casc in terms of the agreement of the partics ...
Copy of the new law will be submitted to you as soon as this is published in the Official
Gazette of the Republic.”

15. On 23 May 2002 the Government sent to the Court a copy of
the new Law 46(1)/2002 providing for the temporary application of the
Marriage Act Cap. 279 to members of the Turkish Community, which
was enacted by Parliament, together with the following letter:

“... please lind enclosed hercin, copy of the relevant law (Law 46(I}/2002) which was
enacted by Parliament on 25 April 2002 and was published in the Official Gazette of the
Republic on 2 May 2002,

The following is the gist of the various provisions of the above Law, as to the right to
get married in Cyprus by citizens of the Republic belonging to the Turkish Community:

. Before the rclevant Law 46(1)/2002 was enacted, the above citizens could not get
married under the provisions of the Marriage Law Cap. 279, which permit the cclebrartion
of civil marriage in Cyprus by Mayors acting as Marriage Officers, owing to the fact that
the Law was not applicable in cases in which either party 1o the proposed marriage was a
Turk professing the Muslim faith. The obstacle to the application of the Marriage Law to
citizens of the Republic who are members of the Turkish community, has now been lifted
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through the abolition by the new Law 46(1)/2002, ol the oflending section 34 of the
Marriage Law Cap. 279, whose provisions sct the said obstacle in the first place.

2. At the same time, the new Law provides that as long as the abnormal situation
prevailing in the island continues, the provisions of the Marriage Law Cap. 279 on
every malter on which provision is made hy it, including the matter of celebration of
civil marriage by Marriage Officers, shall also be applicable where ane or both parties
to the proposed marriage is a member of the Turkish Community.

3. The combined effect of the above provisions of the new Law 46(1)/2002, is thar the
members of the Turkish Community can now contract civil marriage under the
provisions of the Marriage Law Cap. 279, thar is, they can have their marriage
celebrated by Marriage Officers under the provisions of Cap. 279

It is 10 be noted that ... when a new comprehensive Law on Civil Marriage is enacted
by Parliament, abolishing the diffcren Laws (including Cap. 279) governing at present
the eelebration of civil marriage in Cyprus, the matter of celebration of civil marriage of
members of the Turkish Community shall be governed under the provisions of a Law to
be also simultaneously enacted by Parliament ... The provisions of the retevant bill in this
respect, which has been tabled in Parliament and is pending before the House (copy
enclosed) together with the comprehensive bill on civil marriage, are in fact identical
to the provisions of the new Law 46(1)/2002, the only difference between the two being,
that when the new comprehensive Law on civil marriage is enacted by Parliament, the
Law to govern the celebration of civil marriage of members of the Turkish Community
shall be the said new comprehensive Law on civil marriage, instead of Cap. 279.”

16. The Court takes formal note of the agreement reached between

the Government and the applicant (Article 39 of the Convention). It
notes in addition that Law 46(1)/2002 which was enacted in May 2002
provides for the application of the Marriage Act Cap. 279 to members of
the Turkish Community thus conferring on them the right to marry. It
further notes that a new law (The Civil Marriage Act 2002), which will
apply to all Cypriots without distinction of origin, is also to be tabled as a
bill in Parliament for enactment. [n these circumstances, the Court finds

no

reasons based on respect for human rights which would require the

continued examination of the application (Article 37 § | in fine of the
Convention and Rule 62 § 3 of the Rules of Court).

7. Accordingly, the case should be struck out of the list.

FOR THESE REASONS, THE COURT UNANIMOUSLY

. Decides to strike the case out of the list;

Takes note of the parties’ undertaking not to request a rehearing of the
case before the Grand Chamber.

Done in English, and notified in writing on 16 July 2002, pursuant to

Rule 77 §§ 2 and 3 of the Rules of Court.

Michael O’BovyLe Nicolas BraTzA

Registrar President



SELIM ¢. CHYPRE
(Requéte n° 47293/99)

QUATRIEME SECTION

ARRET DU 16 JUILLET 2002'
{Réglement amiable)

I. Traduction; original anglais.
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SOMMAIRE'

Impossibilité pour un Chypriote turc de confession musulmane de contrac-
ter un mariage civil (réglement amiable)

Article 12

Mariage — Impossibilité pour un Chypriole lurc de confession musulmane de conlracter un
mariage civil — Réglement amiable prévoyant le versement d’une indemnité — Modification de
la loi

Le requérant, ressortissant chypriote d’origine turque, souhaita épouser une
ressortissante roumaine. Les autorités chypriotes Iinformerent que la loi sur
le mariage ne permetiait pas a4 un Chypriote turc de confession musulmane
de contracter un mariage civil. L'intéressé fut donc contraint de se marier en
Roumanie.

Article 12: ]es parties sont parvenues & un réglement amiable aux termes duquel
le requérant doit percevoir 3 080 livres chypriotes a titre de satisfaction équitable,
et 3000 livres chypriotes, plus la taxe sur la valeur ajoutée, pour frais et dépens. En
outre, la loi n® 46(1)/2002, adoptée en mai 2002, prévoit I'application de la Joi sur le
mariage aux membres de la communauté turque, leur conlérant ainsi le droit de
contracter un mariage civil en vertu des dispositions de la loi sur le mariage. Enfin,
un projet de loi sur le mariage civil, qui s’appliquera a 'ensemble des Chypriotes,
sans distinction d’origine, a été déposé pour adoption par le Parlement.

1. Rédigé par le greffe, il ne lie pas la Cour.
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En l’affaire Selim c. Chypre,
La Cour européenne des Droits de 'Homme (quatriéme section),
siégeant en une chambre composée de:
Sir  Nicolas BRATza, président,
MM. M. PELLONPAA,
A. PASTOR RIDRUEJO,
M™ E. Parm,
MM. L. Loucaipgs,
M. FisCHBACH,
S. PAVLOVSCHI, juges,
et de M. M. O’BOYLE, greffier de section,
Apres en avoir délibéré en chambre du conseil le 2 juillet 2002,
Rend 'arrét que voici, adopté a cette date:

PROCEDURE

I. A Vorigine de laffaire se trouve une requéte (n” 47293/99)
dirigée contre la République de Chypre et dont un ressortissant
de cet Etat, M. Kemal Selim («le requérant»), a saisi la Cour
le 30 mars 1999 en vertu de [I'article 34 de la Convention de
sauvegarde des Droits de PHomme et des Libertés fondamentales
(«la Convention»).

2. Le requérant était représenté par M° S. Drakos, avocat au barreau
de Nicosie. Le gouvernement chypriote («le Gouvernement») était
représenté par son agent, M. A. Markides, procureur général de la
République de Chypre.

3. Invoquant les articles 8, 12, I3 et 14 de la Convention, le
requérant se plaignait d’avoir été privé du droit de se marier et de
fonder une famille, étant donné I'absence d’une loi régissant le droit
des Chypriotes turcs de se marier et de toute autre [égislation a cet
effet.

4. Le 18 septembre 2001, aprés avoir recueilli les observations des
parties, la Cour a déclaré la requéte recevable’.

5. Le I¥ novembre 2001, la Cour a modifié la composition de ses
sections (article 25 § | du réglement). La présente requéte a ¢té
attribuée a la quatriéme section ainsi remaniée.

6. Le 12 et le 19 février 2002 respectivement, le requérant et le
Gouvernement ont présenté des déclarations formelles d’accepta-
tion d’un réglement amiable de Paffaire. Le Gouvernement a fourni
des informations supplémentaires les 26 mars, 26 avril et 23 mai

2002.

). Note du greffe: la décision est publiée dans le recueil 2001-1X
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EN FAIT

7. Le 8 janvier 1999, le requérant adressa, par I'intermédiaire de
son avocat, une lettre a la mairie de Nicosie I'informant qu’il souhaitait
contracter un mariage civil avec une ressortissante roumaine,
M™ lon Ramona, et invitant 3 fixer la procédure, la date et le lieu de la
cérémonie.

8. Par une lettre du 28 janvier 1999, la mairie répondit au requérant
que l'article 34 de la lol sur le mariage ne permettait pas a un Chypriote
turc de confession musulmane de contracter un mariage civil.

9. L’intéressé fut donc contraint de se marier en Roumanie, sans que
sa famille et ses amis pussent assister a la cérémonte. Le 14 février 1999,
lorsqu’il revint a Chypre avec son épouse, les services de 'immigration
de Paéroport international de Larnaca refusérent d’autoriser sa femme
a entrer a Chypre, 2 moins quil ne versat 300 livres chypriotes (CYP)
en prévision du rapatriement de celle-ci en Roumanie si besoin était.
Le requérant paya cette somme et son épouse vit désormais avec lui a
Chypre. Le 31 mars 2000, celle-ci adressa une demande au service de
Pimmigration chypriote et se vit accorder le statut de résident étranger,
é¢tant donné qu’elle vivait avec le requérant depuis leur mariage, célébré
un an auparavant. Le requérant se vit restituer la somme de 300 CYP.

EN DROIT

10. Le 19 février 2002, la Cour a re¢u du Gouvernement la déclaration
sulvante:

«Je déclare qu'en vue d’'un réglement amiable de Paffaire susmentionnée, le
gouvernement chypriote olfre de verser 4 M. Kemal Selim 5 080 livres chypriotes a titre
de satisfaction équitable, et 3 000 livres ehypriotes, plus TVA, pour frais et dépens. Ces
sommes, qui couvrent tout dommage matériel et moral éventuellement subi ainsi que
les frais, seront payables dans les trois mois a compter de la date de 'arrét rendu par la
Cour en vertu de l'article 39 de la Convention européenne des Droits de 'Homme.
Le paiement vaudra réglement délinitif de la cause.

En outre, le Gouvernement s’engage 2 ne pas solliciter le renvoi de I’affaire devant la
Grande Chambre au titre de I'article 43 § | de 1a Convention.»

11. Le 12 février 2002, la Cour a recu la déclaration suivante, signée
par le représentant du requérant:

«Je note que le gouvernement chypriote est disposé & me verser la somme de
5080 livres chypriotes a titre de satisfaction équitable et 3000 livres chypriotes, plus
TVA, pour frais et dépens en vue d’un réglement amiable de la requéte {...) pendante
devant la Cour européenne des Droits de I'Homme.
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J'acceple cette proposition ¢t renonce A toute autre prétention a 'encontre de Chypre
a propos des [aits 2 Vorigine de la requéte. Je déelare Palfaire définitivement réglée.

La présente déclaration s'inscrit dans le cadre du réglement amiable auquel le
Gouvernement et moi-méme sommics parvenus.

Enoutre, je m’engage & ne pas solliciter le renvoi de alfaire devant la Grande Chambre
au titre de l'article 43 § | de la Convention unc {ois que la Cour aura rendu son arrét. »

2. Par une lettre du 26 mars 2002, le Gouvernement a par ailleurs
informé la Cour qu'il avait déposé le 28 février 2002, pour adoption par le
Parlement, un projet de loi qui permettra la célébration d’'un mariage civil
lorsque 'un des futurs époux ou les deux sont membres de la communauté
turque. En vertu de ce projet de loi (intitulé « Application de la loi de 2002
sur Je mariage civil aux membres de la communauté turque (loi de 2002
portant dispositions provisoires)»), les dispositions prévues par la loi
n® 339 sur les affaires familiales (mariage et divorce) de la communauté
turque et par la loi de 1960 sur les juridictions de la communauté turque,
qui s'appliquent actuellement a la célébration du mariage civil des
Chypriotes d’origine turque, seront suspcndues temporairement et tant
que perdurera la situation anormale régnant sur Ptle. Conformément a
ce projet de loi, le mariage civil dans de tels cas sera régi, lui aussi
temporairement et tant que perdurera la situation anormale régnant sur
I’ile, par les dispositions d’une nouvelle loi («la loi de 2002 sur le mariage
civil»), dont le texte a également été proposé pour adoption par le
Parlement et qui s’appliquera a tous les Chypriotes, sans distinction
d’origine.

13. Le 15 avril 2002, le requérant a cnvoyé la lettre survante:

« Nous vous remereions pour votre lettre du 2 avril 2002 nous informant de la décision
du gouvernement chypriote de déposer un projet de loi concernant le probléme soulevé
dans notre alfaire. Nous espérons que le parlement chypriote réglera ccite question A
bref'délai. »

14. Le 26 avril 2002, le Gouvernement a adressé a la Cour une lettre
ainsi libellée :

«Nous vous informons que le projet de loi en question déposé au Parlement par le
gouvernement fe 28 {évrier 2002, sous sa forme amendée par la Chambre, uniquement
pour des raisons d'urgence (...}, a été approuvé ¢t adopté par le Parlement hier, ¢’est-a-
dire le 25 avril. Nous cspérons que cc lail nouveau scra utile 3 la Cour lorsqu’elle
examinera la question d’un réglement amiable de I'affaire selon les termes de 'accord
conclu entre les parties (...) Nous vous adresserons une copie de la nouvelle loi dés sa
publication au Journal officiel de Ja République. »

15. Le 23 mai 2002, le Gouvernement a fait parvenir a la Cour une
copie de la nouvelle loi n® 46(1)/2002 portant application temporaire de la
loi n” 279 sur le mariage aux membres dc la communauté turque, qui avait
été adoptée par le Parlement, ainsi que la lettre suivante:
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«{...} Veuillez trouver ci-joint copic de la loi en question (loi n® 46(1)/2002) qui a é1é
adoplée par lc Parlement le 25 avril 2002 et publiée au Journal officiel de la République
le 2 mai 2002.

Quant au droit des citovens de la République appartenant 4 la communauté turque de se
marier & Chypre, les grandes lignes des diverses dispositions de cetLe loi sont les suivantes:

1. Avant 'adoption de la loi n® 46(1)/2002, les disposittons de la lot n® 279 sur le
mariage ne permcttaient pas aux citoyens susmentionnés de se marier 2 Chypre. En
effct, lesdites dispositions, qui prévoyaient la eélébration des mariages civils 4 Chypre
par des mairces faisant fonction d’oflicicrs matrimoniaux, n’'éraient pas applicables
lorsque P'un des futurs époux érait dlorigine turque et de confession musulmane.
L’obstacle & 'application de la Yoi sur le mariage aux citoyens de la République qui sont
membres de la communauté turque est désormais levé, la nouvelle loi n” 46(1)/2002
abolissant 'article 34 litigicux de la loi n" 279 sur le manage, dont les dispositions
¢taicnt A l'origine de Pobstacle.

2. En mémc temps, la nouvelle loi énonce que, tant que perdurera la situation
anormale régnant sur I'ile, les dispositions de la loi n” 279 sur le mariage relatives a
toute question régie par la loi, y compris la célébration des mariages civils par des
officiers matrimoniaux, s’appliqueront également lorsque I'un des futurs époux ou les
deux appartiennent a la eommunauté wrque.

3. L’effet combiné des dispositions susmentionnées de la nouvelle loi n” 46(I1)/2002 est
que les membres de la ecommunauté turque peuvent désormais contracter un mariage
civil ¢n vertu des dispositions de la loi n® 279 sur le mariage, c’est-d-dire qu'ils peuvent
faire célébrer leur mariage par un officier matrimonial en application de la loi n” 279.

Il yalieu de noter que (...) lorsque le Partement adoptera une nouvelle loi de synthese
sur le mariage civil abolissant les diverses lois (y compris la loi n® 279) gqui régissent
actuellement la célébration des mariages civils 3 Chypre, la question de la ¢élébration
du mariage civil des membres de la communauté turque sera régie par les dispositions
d’une loi qui sera adoptée ¢n méme temps par le Parlement (...) Les dispositions du
projet de loi pertinent A cet égard {copie ci-jointe) qui a é1é déposé au Parlement et est
actuellement devant la Chambre avec ie projet de loi de synthése sur lc mariage civil
sont ¢n fait tdentiques aux dispositions de la nouvelle loi n® 46(1)/2002, la seule
différence étant que, lorsque la nouvelle loi de synihese sur le mariage civil sera
adoptéc par le Parlement, la loi régissant la célébration du mariage civil des membres
de la communauté turque sera ladite loi de synthése sur lc mariage civil, en lieu et place
de la loi n® 279.»

16. La Cour prend acte de I'accord auquel sont parvenues les parties
(article 39 de la Convention). Elle constate en outre que la loi
n° 46(1)/2002, adoptée en mai 2002, prévoit I’application de la loi n® 279
sur le mariage aux membres de la communauté turque, leur conférant
ainsi le droit de se marier. Elle reléve également qu’un projet de loi sur
le mariage civil (la loi de 2002 sur le mariage civil), qui s’appliquera a
ensemble des Chypriotes, sans distinction d’origine, doit également étre
adopté par le Parlement. Dés lors, la Cour n’aperg¢oit aucun motif tenant
au respect des droits de ’homme qui exigerait qu’elle poursuive 'examen
de la requéte (articles 37 § 1 in fine de la Convention et 62 § 3 du réglement
de la Cour).
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7. Partant, il y a lieu de rayer 'affaire du réle.

PAR CES MOTIFS, LA COUR, A L’'UNANIMITE,

|. Décide de rayer I'affaire du réle;
2. Prend acte de 'engagement des parties de ne pas demander le renvoi de

[’affaire devant la Grande Chambre.

Fait en anglais, puis communiqué par écrit le 16 juillet 2002, en
application de Iarticle 77 §§ 2 et 3 du réglement.

Michael O’BoyLE Nicolas BRATZA
Greffier Président
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1. English original.
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SUMMARY'

Lack of legal representation in proceedings concerning child care
Taking of child into care at birth and subsequent freeing for adoption

Article 6§ 1

Fair hearing — Access to a court — Civil proceedings — Lack of legal representalion in proceedings
concerning child care — Legal representation — Effective access (o a court — Effective
participation of parly to courl proceedings — Complexity of case — Importance of what is at
stake — Emotive nature of subject maller — Refusal of adjournment to allow party to obtain
lesal representation

Article 8

Family life — Taking of child into care at birth — Interference — Protection of health — Protection
of the rights and freedoms of others - Necessary in a democratic sociely — Involvement of parents
in decision-making process — Relevant and sufficient reasons — Removal of child from mother
immediately after birth — Limiled capacily and opportunity to cause harm — Absence of suspicion
of life-threalening conduct — Lack of legal representation in proceedings concerning care and
freeing for adoption orders — Lack of time between making of care order and making of freeing
for adoption order

The applicants are a marricd couple, P. and C., and their daughter, S., born in
1998. During P.’s pregnancy, the local authority was informed that her son lrom a
previous marriage in the United States had becn taken into protective custody
there in 1994 as a suspected victim ol induced illncss abuse (Munchausen
syndrome by proxy) and that she had subscquently been convicted in that
connection. The local authority decided to place the unborn child on the Child
Protection Register and undertake a full risk assessment. As the parents were
uncooperative, the local authority decided in April 1998 to take out an emergency
protection order at birth. S. was born on 7 May 1998 by Caesarean section. The
same day, the local authority applied lor an ernergency protection order and, as
the hospital conlirmed that it could nol guarantee the child’s salcty, the
authority decided to serve thc order and removed the child. The parents were
allowed supervised contact several times a weck. The local authority applied lor a
care order and in November 1998 made an application for S. to be freed for
adoption. During the hearing of the application for a care order in the High
Court, P.’s legal representatives withdrew from the case. After granting an initial

. This summary by the Registrv docs not bind the Court.
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adjournment, the judge refused a further adjournment, considering that P. was
able to conduct her own case {(C. having withdrawn from the proceedings) and
that delay was not in the child’s interests. After the hearing, which lasted twenty
days, the judge made a care order. One week later, the same judge heard the
application for S. to be freed for adoption. He declined to defer the proceedings in
order to allow P. and C. to obtain legal representation and, concluding that there
was no realistic prospect of returning S. to their care, he issued an order freeing S.
for adoption. S. was placed for adoption in September 1999 and an adoption order
was made in March 2000. No provision was made for future direct contact between
P. and C. and their child, such contact being at the discretion of the adoptive
parents.

Held

(1) Article 6 § 1: There could be no doubt about the seriousness of the outcome of
the proceedings for P. and C. The former was required as a parent to represent
hersell in proceedings of exceptional complexity and her alleged disposition to
harm her own children, along with her personality traits, were at the heart of the
case. In view of the complexity, the importance of what was at stake and the highly
emotive nature of the subject matter, the principles of effective access to a court
and fairness required that she receive the assistance of a lawyer. Moreover, while
P. and C. were aware that the application for [reeing for adoption was likely to
follow within a short time, this did not mean that they were in an adequate
position to cope with the hearing on that matter, which also raised difficult points
of law and emotive issues. The Court was not convinced that the importance of
proceeding with expedition necessilated the draconian action of proceeding to a
full and complex hearing, followed within one week by the [reeing for adoption
application. It would have been possible for the judge to impose strict time-limits
and the possibility of some months’ delay in reaching a final conclusion was not so
prejudicial to S.'s interests as to justify the brevity of the period between the two
procedures. The procedures adopted not only gave the appearance of unfairness
but prevented the applicants from putting forward their case in a proper and
cffective manner. The assistance of a lawyer during the hearings was thus
indispensable.

Conclusion: violation {(unanimously).

(2) Arutcle 8: (a) [t is not the Court’s role to examine domestic law in the
abstract and, in any event, since circumstances may be envisaged in which a
young baby might be adopted in conformity with Article 8, it could not be
considered that the law per se was in breach of that provision.

(b) Removal of S. at birth: It was undisputed that there had been an interference
and that the interference was in accordance with the law and pursued the
legitimate aims of protecting the health and rights of the child. As to the
necessity of the interference, the Court was not persuaded that there had been
any lailure to involve the parents in the investigative procedure conducted by the
local authority and, while the applicants complained that they were not properly
informed that the authority was going to remove the child at birth, it appeared
that they were nonetheless aware that the option was being considered. In fact,
no final decision was taken until the day of the birth. Nor could the authority be
criticised for not attempting to have an inter paries hearing: it was within the proper
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role of the authority to take steps to obtain an emergency protection order and
there were relevant and sufficient reasons, so that the decision could be regarded
as necessary. Nevertheless, consideration also had to be given to the manner of
implementation. Following the birth, P. was initially confined to bed and it was
nol apparent why it was not possible for 8. to remain in the hospital and spend at
least some time with P. under supervision, since P.’s capacity and the opportunity
to cause harm were limited. Indeed, there was no suspicion of life-threatening
conduct, making the risk more manageable, and it had not been shown that
supervision could not have provided adequate protection. Consequently, the
draconian step of removing the child shortly after birth was not supported by
relevant and sufTicient reasons.

Conclusion: violation (unanimously).

{c) The care and freeing-for-adoption proccedings: The complexity of the case and
the fine balance to be struck between the interests of S. and her parents required
that particular importance be attached to the procedural obligations inherent in
Article 8. The lack of legal representation, together with the lack of any real lapse
of time between the 1wo procedures, deprived the applicants of a fair and effective
hearing under Article 6 and, having regard to the seriousness of what was at stake,
also prevented them [rom being involved to a degree sufficient to provide them
with the requisite protection of their interests.

Conelusion: violation (six votes Lo one).

The Court considered unanimously that no separate issue arose under Article 12 of
the Convention.

Article 41: The Court made awards in respect of non-pecuniary damage and in
respect of costs and expenses.
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In the case of P., C. and S. v. the United Kingdom,
The European Court of Human Rights (Second Section), sitting as a
Chamber composed of:
Mr  J.-P. CosTa, President,
Mr A.B. BAKA,
Sir  Nicolas Bratza,
Mr GAUKUR JORUNDSSON,
Mr L. LOUCAIDES,
Mr C. Birsan,
Mr M. UGREKHELIDZL, judges,
and Mr T.L. EarLy, Deputy Section Registrar,
Having deliberated in private on 26 March and on 2 July 2002,
Delivers the following judgment, which was adopted on the last-
mentioned date:

PROCEDURE

|. The case originated in an application (no. 56547/00) against the
United Kingdom of Great Britain and Northern Ireland lodged with the
Court under Article 34 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Convention”) by three United
States and/or United Kingdom nationals, Mrs P., Mr C. and Ms S. (“the
applicants”™), on 23 December 1999 and 25 December 2000 respectively.

2. The applicants, who had been granted legal aid, were represented
by Mr R. Stein, a solicitor practising in London. The United Kingdom
Government (“the Government”) were represented by their Agent,
Mr H. Llewellyn of the Foreign and Commonwealth Office, London. The
President of the Chamber acceded to the applicants’ request not to have
their names disclosed (Rule 47 § 3 of the Rules of Court).

3. The applicants alleged that the measures taken by the authorities in
removing S. at birth from her parents, placing her in care and freeing her
for adoption breached Article 8 of the Convention and that the procedures
followed were in breach of Article 6 ol the Convention. They also relied on
Article 12 of the Convention.

4. The application was allocated to the Third Section of the Court
(Rule 52 § 1). Within that Section, the Chamber that would consider the
case (Article 27 § | of the Convention) was constituted as provided in
Rule 26 § 1.

5. On | November 200! the Court changed the composition of its
Sections (Rule 25 § I). This case was assigned to the newly composed
Second Section.

6. By a decision of 1| December 2001, the Chamber declared the
application admissible.
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7. The applicants and the Government cach filed observations on the
merits (Rule 59 § 1).

8. A hearing took place in public in the Human Rights Building,
Strasbourg, on 26 March 2002 (Rule 59 § 2).

There appeared before the Court:

(a) for the Governmen!
Mr H. LLEWELLYN, Agent,
Mr A. McFarrane QC,
Mr T. EICKE, Counsel,
Ms L. HARRISON,
Ms J. Ripcway,
Ms J. Gray,
Ms C. McCRrysTAL, Advisers,

(b) for the applicants
Ms B. HEwSON,

Mr D. CasEy, Counsel,
Mr R. STEIN, Solicitor,
Ms N. MOLE,

Mr C. STOCKFORD,

Ms K. WEED, Advisers.

The applicants P. and C. were also present.
The Court heard addresses by Ms Hewson and Mr McFarlane.

THE FACTS

[. THE CIRCUMSTANCES OF THE CASE

9. P, bornin 1958, is a citizen of the United States of America; C., the
husband of P., was born in 1962 and is a United Kingdom citizen; S., their
daughter was born in 1998 and is a United Kingdom and American citizen.
They are all resident in the United Kingdom.

A. Events in the United States of America 1976-96

10. In January 1976 P., then living in the United States of America,
gave birth to a son A. shortly before her eighteenth birthday. In 1980
P. married her first husband and had a second son B. in February 1985. In
1992 she and her husband separated. Both parents contested custody of B.

11. Between December 1990 and January 1994 B. was referred to his
general practitioner for some forty-seven complaints.
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12. In March/April 1993 B. was taken for examination to hospital on
numerous occasions for complaints of diarrhoea and fever, and on each
occasion he was found to be in a normal condition. When on 18 April
1994 B. was admitted to hospital, a laboratory stools test indicated the
presence ol phenolphthalein (a laxative). The doctor was satisfied that P.
had been responsible {or laxative poisoning and reported the matter.

13. On the same date the Californian authorities took B. into protective
custody, alleging that P. was harming her son, then aged 9, by administering
laxatives to him inappropriately. He was suspected of being a victim of
induced-illness abuse, the syndrome known variously as Munchausen
syndrome by proxy (“MSBP”), fabricated or induced illness, illness-
induction syndrome or paediatric falsified condition. MSBP 1s a label
sometimes used to describe a form of psychiatric illness, mainly found in
women, who seek attention by inducing illness in their children or
inventing accounts of illness in their children, and by repeatedly presenting
their children to the medical authorities for investigation and treatment.

I4. On 23 August 1994 a Californian court ordered that B. live with his
father. Following this placement, B. did not suffer from any acute or
abnormal diarrhoea. At a hearing in September 1995, the court approved
supervised contact between P. and her son B. once a month for two to four
hours for the following three years. P. was informed that, if she wished
increased contact, it could be envisaged in a supervised, therapeutic context.

15. P. was charged with cruelty towards B. and endangering B.’s
health, a felony offence under section 273A(a) of thc Californian Penal
Code. A report prepared by Dr Schreier stated that P. suffered from
MSBP and that she had victimised B. over several years, causing him
severe diarrhoea, possibly vomiting, weight loss and multiple non-trivial
procedures and hospitalisations, On 4 October 1993, after a five-week
trial before a jury in the Superior Court of California, she was convicted
of a misdemeanour under section 273A(b), a lesser offence, and acquitted
of the felony. On 17 November {995 she was sentenced to three years’
probation and three months in custody, subsequently suspended. She was
also ordered to enter and complete a “psychological and psychiatric
treatment programme”.

16. During the divorce proceedings, P. was required to have therapy as
a condition for getting custody of B. and saw a therapist {rom 1992 until
the end of 1993. From late 1992 she was prescribed an antidepressant by a
psychiatrist whom she saw regularly to review the medication. She also
consulted with psychiatrists during the criminal trial. From about April
to December 1993, she saw a psychologist twice a month for therapy.

17. On 2 May 1996 the Californian family court reduced contact to one
supervised occasion per month. It was ordered that any additional contact
visits would have to occur in a therapeutic setting with a doctor present.
Her appeal against this was dismissed.
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18. During 1996 P. met her present husband, C., a qualified social
worker who was studying for a doctorate in philosophy and researching
into cases of women wrongly accused of MSBP.

B. P.s pregnancy and first contacts with the social services in the
United Kingdom: Rochdale 1996

19. In November 1996, in breach of the probation order, P. came to
visit C. in the United Kingdom. P. and C. were married in September
1997 in the United Kingdom. P. discovered shortly afterwards that she
was pregnant.

20. Rochdale Metropolitan Borough Council (“the local authority”)
became aware of the pregnancy after P. had taken steps with a view to
obtaining an annulment of her previous marriage and her ex-husband
had informed the district attorney in California who in turn made
contact with the authorities in the United Kingdom, giving information
about P.s conviction for harming her son B. The local authority was
informed of the pregnancy by P.’s doctor and commenced an investigation.

21. Social workers were in contact with P. and C. from January 1998. A
letter was sent to arrange a meeting. Prior to the proposed meeting, there
were several exchanges on the telephone. C. considered that the social
services should provide more detailed information before a meeting took
place and made a list of requirements regarding access to files and copies
of documents. Tension arose when the social worker requested that P. give
her date of birth in order to confirm that she was the person concerned in
the information from the United States. P. initially refused to give this
information. The proposed mecting was cancelled.

22. On 2] January 1998 the applicants’ solicitors wrote to the social
services requesting that they provide information to both themselves and
P. directly, concerning, inter alia, the reason for the proposed meeting,
details of any information in their possession, forms for applying for
access to social-work files, specific details of child protection concerns in
the case and a list of every person with whom P. had been discussed.

23. On 28 January 1998 a meeting took place attended by P. and C,,
social workers and the police.

24. There was further correspondence between the local authority and
the applicants’ solicitors concerning the appointment of an expert to assess
the risk to the unborn child, pursuant to section 47 of the Children Act
1989 (“the section 47 assessment”). By letter dated 17 February 1998, the
local authority’s solicitors noted that the applicants were not happy with
the proposed expert, Dr Bentovim, and requested further details of any
objections. They pointed out that the person suggested by the applicants was
not an expert in MSBP and requested details of the other proposed experts.
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25. On 18 February 1998 the local authority made contact with
Dr Eminson, a consultant child and adolescent psychiatrist who had been
proposed by the applicants, with a view to her undertaking an assessment.

26. By letter dated 13 March 1998, the local authority’s solicitor
referred to a letter of 11 March 1998 by the applicants’ solicitors. Tt was
pointed out that, as there were no care proceedings in train, there was no
obligation on the local authority to agree a letter of instruction for the
expert with the applicants. At that stage, all that was required was P.’s
agreement to see the expert. The view was expressed that it was [or
the local authority to decide what documents to submit to the expert,
although they would have no objection to the applicants’ providing extra
documentation. Although they wished to work in cooperation with P, they
could not allow her to dictate the course and conduct of the section 47
assessrnent.

27. On 2 March 1998 a casc conlerence was held by the local authority
attended, inter alia, by social workers, P’s general practitioner, a health
visitor, a midwile, P. and C.; P.’s solicitor and the paternal grandmother
of the unborn child. The minutes of the meeting state that the reason
for the conference was that P. had a conviction which led to concern that
her child might be at risk of induced illness/injury alter it was born. It
was noted that P. disputed details ol the hackground to her conviction,
claiming, inter alia, that there was evidence of her son B. having had
diarrhoea as she alleged. C. was noted as accepting that the existence of
a conviction could give rise for concern but not that it automatically meant
his wile suffered from MSBP, alleging that there was no direct evidence of
any harm having been inflicted by her. Due to the concern that P. suffered
from MSBP, it was decided to place the child on the Child Protection
Register at birth and to undcertake a full risk assessmcent.

28. Onabout 16 March 1998 Dr Eminson agreed to act as expert in the
assessment to take place.

29. On 18 March 1998 the applicants’ solicitors wrote to the local
authority, pointing out that their request for an agreed lectter of
instruction and the list of documents given to the expert was based on
good practice and procedurc and that, although there were no care
proceedings, they had assumed the same principles would be applied.
They stated that P. could not be expected to go into a meeting blind to
the specific points the doctor had been asked o address and that they
needed a list of documents in order to assess whether they wished to
provide the expert with anything lurther.

30. By reply ol the same date, the local authority’s solicitor stated that
a section 47 assessment procedure was at the entire discretion of the local
authority and that different principles applied than in care proceedings.
However, they were preparcd to disclose the list of documents sent to
Dr Eminson and set out the guestions which they would ask her to address.
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31. On 25 March 1998, in discussions between the applicants’ solicitors
and the local authority, it was indicated that the applicants were no longer
happy with Dr Eminson.

32. On | April 1998 the local authority held a case conference to review
the situation. It was found that the parents had not cooperated with the
Jocal authority assessment, or that their cooperation was superficial.
A combination of excuses and evasiveness had made it impossible to hold
more than one meeting. There still appeared to be a complete denial
about events in the United States. The local authority’s solicitor had
spoken with the district attorney involved in the case in California and
reported a number of allegations, including the concern that P. suffered
from SBP as shown by her own medical history, that C. had impersonated
a therapist in trying to convince P.'s probation officer that she was
complying with an order and that P. had harassed Dr Shreier and the
district attorney by telephone calls. It was noted that P. and C. were
unwilling to see the expert proposed by the local authority. Tt was
decided to take out an emergency protection order at the child’s birth as
there was

“reason Lo believe that the baby would be at risk of significant harm if feft in the care
of his/her parcnts; there has been no genuine cooperation from the parents and it would
be impossible for the Social Services ... 10 manage the risk without legal jurisdiction
which includes removal in the first instance. An application for interim care
proceedings would require notice and [there were] reasons Lo believe that the parents
would evade the authorities™.

The address of the foster placement was to be kept secret to avoid
harassment or an attempt to remove the child. The parents were to be
told about the intention to take legal action in general terms.

33. On 7 April 1998 the applicants’ solicitors confirmed that P. and C.
would see Dr Eminson. They attended an appointment on 28 April 1998.

34, On 8 April 1998 Dr Schreier wrote to the local authority,
expressing grave concern and recommending the removal of the baby at
birth and strict supervision of contact as there was a high level of risk of
harm from P.

35. On 30 April 1998 the local authority was approached by C.’s
mother, asking whether the child could be placed with her. The local
authority decided to raise the matter with Dr Eminson as part of her
assessment.

36. Notes dated 6 May 1998 of a discussion between the assistant
director (social services) and Dr Eminson included the doctor’s view that
the basis upon which to work with the parents was extremely limited given
the absence of acceptance/agreement about concerns over the unborn
baby or the past history in America. She had found that the parents were
not prepared to discuss the real issues with her, that C. was mainly
interested in the battle with the authorities and that the couple showed
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little concern for or awareness of the key issue, that of the safety of the
unborn baby. Although a definitive conclusion was difficult, the risk
factors werc not in her view sufficiently worrying to justify not telling the
parents about the proposed application for an emergency protection order
at birth. While the possibility of further assessment with the couple and
newborn baby at a residential facility was not ruled out, this was not
possible at that time due to the limited degree of cooperation and
commitment of the parents.

37. By 30 April 1998 it was becoming likely that, due to the lie of the
baby, P. would have to have a Caesarean section instead of the planned
delivery at home. The midwife reported that the consultant Dr Maresh
wanted P. to be admitted on 6 May 1998 for an elective Caesarean, but
that P. had refused and gone home. The midwife was noted in the social-
work records as having become very angry with P. and C. for resisting
medical advice and, later, for having claimed that they had been lucky to
get a live baby.

C. The birth of S. and the emergency and care proceedings

38. On 7 May 1998, at 4.42 a.m., S. was born by Caesarean surgery. C.
had brought P. to the hospital when her waters broke at home.

39. The local authority applied for an emergency protection order at
about 10.30 a.m. They contacted the hospital concerning the possibility of
stafl supervising the baby at the hospital. After discussions, it was confirmed
to the local authority by the hospital management that, even with security
measures, they could not guarantec the baby's safety. The Government
stated that the hospital was concerned by the difficult behaviour of a friend
of P.'s who demanded to be prescnt during the operation and had to be
threatened with removal by security guards, and the aggressive attitude of
P’s friends and family towards staff after the birth. The applicants have
stated that there is no evidence for these allegations in the rccords. Notes
in the hospital records indicated that at 3.30 p.m. Dr Maresh had stated that
he would prefer the visit of the social workers 1o be deferred, as the news
might upset P. and cause a rise in blood pressure.

40. At about 4 p.m. it was decided to serve the emergency protection
order on the applicants with a view to removing S. to foster care.
According to the Government, C.s mother refused to allow S. to be
removed and C.’s father threatened ro follow the social workers and
the baby. Safe departure from the hospital was only achieved with the
assistance of the hospital stafl. The applicants stated that there was no
evidence for this in the records, although they accepted that the family
were very upset when S. was removed, and C.’s mother pleaded with the
social workers not to let 5. go to strangers.
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41. A contacl visit was arranged on 8 May 1998, attended by C. and his
parents. While social services had considered taking S. back to the hospital
for visits while P. was an inpatient, it was {elt that 1t was not in the
interests of S. as a newborn baby to be transported on a trip of some
twenty-five to thirty miles.

42. P. remained in the delivery unit due to concerns about her blood
pressure. It was noted by her consultant that she was very clearly
distraught about events. She was prescribed drugs to suppress lactation
and anti-hypertensive medication. She was discharged on 10 May 1998.

43. The local authority meanwhile applied to the court for a carc order
under the Children Act 1989.

44. P. and C. were allowed supervised contact with S., initially three
times a week. The first visit occurred on 11 May 1998. P. and C. applied
for more access and were supported by the guardian ed litem appointed by
the court to represent S. Contact increased to four times a week from
15 June 1998. S. also had contact with her maternal and paternal
grandparents.

45. P. and C. developed an excellent relationship with their baby
daughter S. The notes made by the supervising officials were positive and
complimentary. The paternal grandparents were also observed to have a
caring and attentive relationship with her.

46. On 13 May 1998 the local authority suspended the assessment of
the paternal grandparents which had commenced alter their approach to
the local authority on 30 April 1998. This was to await the directions of the
court, as advised by their counsel. The grandparents were advised of this
on 14 May 1998.

47. On 14 May 1998 the case was transferred from the county court to
the High Court on grounds of complexity.

48. Dr Eminson issued her report on 29 June 1998, stating that in
order to assess the risk to S. it would be necessary to obtain, inter alia,
a psychiatric assessment of P. and her capacity to change and a
comprehensive social work assessment of each family membcr, including
the grandparents, as regards their capacity to care {or and protect S.

49. On 31 July 1998 the timetable for the proceedings was set by
a circuit judge and the hearing date fixed for February 1999. It was
directed that the assessment of the grandparents should be undertaken
by an expert but that the local authority should provide the factual
background.

50. In areport dated 21 September 1998, a social worker recorded the
factual investigation into the paternal grandparents.

51. In his report dated 28 September 1998 for the guardian ed
fitem appointed by the court to represent S., Dr Davis, a consultant
paediatrician, found, infer alia, a clear and chronic pattern including
unexplained symptoms suggesting that P. suffered from a severe illness;
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a definitive episode of poisoning; non-appearance of symptoms when the
child was supervised by others and resolution of the health problems in
the child after separation from the mother; extensive inaccuracies and
inconsistencies by P. when repeating her history to different doctors; and
exceptionally Irequent medical attendance by mother and children. His
opinion was that B., and to lesser extent A., had been victims of child
abuse on the fabricated illness spectrum. The tendency to fabricate
appeared to be ongoing (references were made to P.’s conduct during her
pregnancy with S.: she had, for example, complained of ulcer symptoms
but no ulcer was found, and she had referred to a stomach tumour which
was presumably a besore' removed in 1994). His view, strongly expressed,
was that the risks to S. of rehabilitation with P. outweighed the advantages.

52, On 17 and 18 November 1998, the local authority informed P.
and C. of their intention to apply for a freeing for adoption order under
the Adoption Act 1976.

53. On 26 November 1998 Dr Maresh, P.’s obstetrics consultant, gave a
statement indicating that it was clear to him that P. was aware that there
was a strong possibility that her baby would be taken away from her at birth
and that this made it difficult for her to stay at the hospital. He noted that
during her pregnancy the number of assessments that P. was undcrgoing
had sometimes interfered with the making of ante-natal appointments.

54. On 10 December 1998 Dr Bentovim issued his psychiatric report.

(i) It was noted that, during his mectings with P., she had been
superficially cooperative. She had considered that the test which found a
laxative in B.’s stools could have been a faise positive. She accepted that B.
had been hospitalised too often and that she had allowed emotional harm to
come to him. Her explanation was that she had been a victim of the divorce
process and suffered considerable Minancial stress. The only statement by P.
in which she appeared to take responsibility for exaggerating B.’s illness was
when she said that she had exaggerated the number of lovse stools that he
had had. There was a sense of cvasiveness and mmimisation, even a degree of
trivialisation of what was discussed. It was difficult to tell whether some
events referred to by P.were a constructed reality or had really happened.

(i) As regards C., his research attempted to show that health
practitioners sometimes developed a perspective where they created the
notion that the parent was inducing iliness in a child, thus demonstrating
the misuse and fallibility of medical authority. C. had stated that there was
nothing to suggest that P. would harm S. He was prepared to look after
S. alone if necessary. Together, P. and C. had stated that they would
undertake any therapeutic work with a view to obtaining care of S. without,
however, acknowledging that there was a problem as far as P. was concerned.

l. A condition caused by the swallowing of hair and the biting of hair and nails.
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(iii) As regards the paternal grandparents, they tended to agree with
the parents’ analysis of the situation and found it hard to face up to the
fact that P.’s actions had given rise to major concerns about her potential
to harm. There were positive factors in their favour (such as their
commitment and desire to protect S.}. However, the main problem if S,
were placed with them would be their age when S. reached her
adolescent phase of development.

(iv) The report found that P. had a personality disorder, including a
factitious disorder, as disclosed by her gross exaggeration of having
had ovarian cancer and statements about miscarriages as well as the
fabrication and exaggeration of B.’s symptoms. While P. had indicated
a willingness to accept therapeutic work, which would have to be
prolonged and required considerable motivation to change, she had
not accepted how extensive such change needed to be. As regarded
a possible referral to the Cassell Hospital, it was noted that this
would require considerable commitment on the part of both parents.
Although the couple had indicated a willingness to enter such a
therapeutic setting, P’s level of motivation was limited. It might,
however, be advantageous for P. to be admitted to a special clinic for a
further detailed assessment of whether a referral to Cassell Hospital
would be appropriate.

(v) The report concluded that C. was not himself a direct risk
to S. but was so indirectly. He embraced his wife’s views and had a
limited understanding of the local authority’s concerns. Similarly, the
grandparents would be protective of S. if she were placed in their care
but, as they would be in their 70s when S. was 14 years old, they would
have increasing difficulties in meeting her growing emotional needs. It
was therefore difficult to consider them as possible long- or short-term
carers because S. needed to be in a secure long-term placement by
her first birthday. As regards contact, the fact that the fabrication of
symptoms was not life-threatening meant that contact would need less
rigorous supervision than in the case of more life-threatening abuse.

55. On 16 December 1998 the local authority made an application to
free S. for adoption.

536. The local authority care plan dated 13 January 1999 stated that
placement of S. with both parents would pose a serious risk to her. As
the circumstances in which C. intended to offer to care for S. on his own
were unclear, the concerns about her protection remained. Regarding the
paternal grandparents, it was noted that they had not shared the concerns
in respect of the risk to S. if she were placed with her parents, and that
Dr Bentovim did not support placement with them, particularly because of
their age. The local authority’s view was that the care plan for 8. should be
permanent, secured by adoption, and that she needed to be placed with an
adoptive family as soon as possible.
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D. The hearing of the application for a care order in the
High Court, February-March 1999

57. At ahearing, which began on 2 February 1999 and ended on | March
1999, the High Court heard the local authority’s application for a care order
in respeet of S. The local authority informed the judge that therc were nine
families available and wanting to adopt S. P. and C. were parties, as were
S.’s patcrnal grandparents, while 5. was represented by a professional
guardian ad fitem, solicitors and both senior and junior counsel.

58. On 4 February 1999 C. applied for lcave to withdraw from the
procecdings, on the ground that he saw no prospect of success in
obtaining custody of S. and that the stress of the proceedings was likely
to lead to a breakdown in his health. On 5 February 1999 the judge
granted him leave to withdraw. C.’s parents also withdrew from the
proceedings.

59. On the same date Ps legal representatives (leading counsel and
solicitors) withdrew from the case, informing the judge that her legal aid
had been withdrawn. It was later stated by the judge that they had
withdrawn because P. was asking them to conduct the case unreasonably.
In fact, her legal aid had not withdrawn, as the judge made clear in his
judgment. The legal-aid certilicate could not be formally discharged until
P. had been given the opportunity to show why that should not happen.

60. P. asked for an adjournment until 9 February 1999, which was
granted. On that date P. asked for a further adjournment in order to
apply for the reinstatement of her legal-aid certificate,

61. The judge refused the adjournment. As a result of this decision,
P. conducted her own case, assisted by a “McKenzie friend”, Mrs H. The
applicant stated that she found conducting her own case immensely
difficult. At one stage, she told the judge that she simply could not
continue because she was so distressed. That was after cross-examining
her own husband C., which she found very painful. However, the judge
said that she should carry on. The solicitor lor the guardian ad litem and a
social worker visited P. that evening to persuade her to carry on.

62. In his judgment, the judge explained his refusal of an adjournment:

“In the frst place T was satisfied that the mother had a very clear grasp of 1he
voluminous documentation, at lcast as good and if not better a grasp than the lawycrs
in the case. Secondly, it was clear 1o mc frfom the documents that the mother, who is
an intelligent woman, was fully able to put her casc in a clear and coherent way, an
asscssment that has been amply borne out by the hearing itsell.

Thirdly, I was confident that the Bar, in the form of leading and junior counsel for the
local authority and the guardian ad litem, would not only treat 1the mother fairly but in
the tradition of the Bar would assist her in the prescntation of any points she wished 1o
advance, in so far as it would be professionally proper for them to do so. Once again that
asscssment has been fully justified by the conduct of counsel during the hearing.
As examples, the local authority both facilitated and paid for the attendance of
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Dr Toseland, consultant toxicologist, to attend as part of the mather’s case. Junior
counsel for the local authority ... struggled manfully to ensure that the mother had a
complete set of the ever growing documentation. There were other examples.

Fourthly, the outcome of the case seemed to me to hinge or be hikely to hinge
substantially on the mothcr’s cross-examination, an arca of the case in which the
ability of lawyers Lo protect her was limited.

Finally, and most imporiantly, { was concerned about the prejudice to |[S.] of what
would have had to have been a very lengthy adjournment. Section 1(2) of the Children
Act expresses the general principle that delay in resolving a child’s future 1s prejudicial
ta that child’s welfare. In this particular case intensive preparation for the hearing had
been going on effectively since [S.s] birth in May 1998 and up until the outset of the
hearing before me the mother had had the benelit of advice from her lawyers, latterly of
course from leading counscl. An adjournment would have involved a very substantial
delay in resolving [S.s] future,

The hearing was estimated 1o last, and did indeed, last something in the order of
twenty working days. A fresh legal team, assuming legal aid was restored, would have
needed a substantial amount of time 1o master the voluminous documentation and to
take instructions. Twenty days of court time simply cannol be conjured out of thin air.

Furthermore the evidence of Dr ... Bentovim, the consultant child psychiatrist jointly
instructed to advise me, amongst other things, on |S’s| placement, was that a decision
on her tong-term future nceded to be both made and if possible implementcd before her
first birthday.

The conscequence of the events [ have deseribed was that the mother has been obliged
1o conduet her case in person with the assistance of a McKenzie friend, Mrs [H.]. [n their
closing submisstons Mr David Harris QC and Miss Roddy far the guardian ad fitem paid
tribule to the manncr in which the mother had conducted her case. They described her
as fighting bravely, resourcefully and skilfully for the returin of her daughter. 1would like
to ccho thar tribute. I would also like to express my gratitude 1o the mother’s McKenzie
friend ... who was clearly a considerable support to the mother throughout the case.

If the mother had becn represented by counsel her case would, T think, have been
conducted differently, but 1 am entirely satisficd that the result would have been the
same. As so often happens the mother was given a latitude which would not be given 1o
a litigant who was legally represented. For example, 1 allowed her to call a witness,
Professor Robinson, who had nat provided a statement prior to the hearing. I was also
prepared for her to call a consultant psychologist who had given evidence in the
American proceedings, Dr [P.], who in the event was unable to attend. 1 alsa allowed
the motber 10 cross-examine witnesses 1wice ... [ have throughout the hearing
endeavoured to ensure that the mother was treated fairly. ...

[ am the first to acknowledge that the courtroom is not a friendly environment and ...
that those wha are not used to il find it difficult, However much experienee the mother
may have had of the legal svstem in the United States of America, [ accept ... that she is
not a lawyer. Furthcr, the hearing has had in [S.s] intcrests wo delve into matcters which
were highly distressing to the parents and which are normally intensely private and
would have remained privatc.

It is my judgment that the mother’s case has been fully heard and that the hearing
has been fair ... [ reject any suggestion that had the mother been legally represented the
result would have been different.”
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63. On 8 March 1999 Lhe judge made a care order. In reaching his
decision, he did not consider himself bound by the American conviction
and reached his own findings of fact on the available material, which
included a substantial volume of documents from the United States and
expert reports. He concluded bevond reasonable doubt that B.’s diarrhoea
had been caused by laxative abuse on the part of P. on one occasion and, on
a balance of probabilities, that abuse was the most likely cause of B.’s
diarrhoea on two further occasions. He went on:

“I am therefore in no doubt and so find that [B.} did suffer harm in the care of his
mother. In my judgment that harm was not limited to his physical health. T accept the
argumenl of the local authority that he also suffered serious psychological harm. ...”

64. While the judge accepted that P. had not put S. at risk during her
pregnancy and that the parents’ treatment of S. during contact sessions
had been exemplary, he found that P. suffered from a personality
disorder, and that such people were very difficult to treat and did not
change easily. He considered that P. was in a state ol deep denial about
what had happened to her son B. and the potential risk that she posed to
her daughter S. He referred to the expert evidence “that to receive help P.
would need to accept that she remains a potentially dangerous person
10 S.” and “that is impossible even to start where the mother is in denial
to the extent that this mother plainly is”. He noted that Dr Bentovim had
found a small acknowledgment about her role in B.’s illness, but that P.
had challenged the accuracy of his report on this point and embarked on a
high-risk strategy of launching an outright attack on the American
evidence.

“At the end of a very carcful and thorough cross-examination by the guardian
ad litem, Dr Bentovim agreed .. that given the depth and longevity of the
mother’s state of denial, and given that the father had embraced it {ully, the
time scale for any therapeutic work with the maother designed to bring her to a
state of understanding of and ability to address the risk poscd 10 5. was way
outside the time scale during which S. could be kepr waiting for a permancui
placement. Dr Bentovim’s conclusion, reached I think with some regres, was that
in the circumsiances there could be no question of reunification of S. with her
mother.”

65. The judge found that C. was incapable of altering his emotional
perception of P. or of accepting that she was responsible for harming her
son B, although with a different woman as a partner he would have been
able to bring up and care for a child. The direction of the case could have
been altered if C. had acknowledged that therc was a serious risk to be
guarded against. C. was dominated by the mother and unable to put S.’s
interests and the need to protect her first. The judge concluded that 8.’s
moral or physical health would be endangered by leaving her with her
parents.
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E. The hearing in the High Court of the application to free S.
for adoption and subsequent appeals

66. On 15 March 1999 the same High Court judge heard the
application to free S. for adoption. The transcript of his previous
judgment was not yet available. The final order of 15 March 1999 listed
P, C. and S. as respondents. According to the applicants, (. was present
throughout and was specifically asked in court if he consented to a freeing
for adoption order being made, and C. indicated that he was not.

67. At the commencement of the hearing, P. informed the court that
without legal representation she was significantly disadvantaged and was
being deprived of a proper opportunity to advance her case. Both P.
and C. had valid legal-aid certificates. The judge declined to defer the
proceedings, finding that P. was capable of representing her interests
and that she would have been put on notice by her lawyers at an earlier
stage that the freeing for adoption application would follow the care
order. Although he noted that there might appear to be “an element of
railroading”, on balancing the parents’ interests against the need for S. to
have her future decided at the earliest possible opportunity, he considered
that S.’s interests prevailed. On the issue of the freeing for adoption
application, the judge concluded that the parents were withholding their
consent to adoption unreasonably as they should have accepted, in the
light of the previous proceedings, that there was no realistic prospect of
the rehabilitation of S. to their care. He therefore issued an order freeing
S. for adoption. That permanently severed legal ties between S. and her
parents. As regards contact, he stated:

“I'm assured by [the local authority] that there will be conventional letter-box
contact. But it will in due course (if an adoption order is made) be essentially a matter
for the adoptive parents as to precisely what contact [5.] has with her natural family.”

68. The judge refused P. leave to appeal against the order. Her renewed
application before the Court of Appeal was refused after a hearing on 3 July
1999, where she and C. appeared in person. Although the Court of Appeal
noted that C. was not a party to the appeal, it referred to the fact that C.
had addressed the court at some length on the 1ssues. It noted that that the
trial was of exceptional complexity, with enormous documentation, much
expert evidence and lasting twenty days. It found, however, that the judge
had carefully and thoroughly weighed all the issues of fact and that he had
been meticulous throughout in ensuring fairness. No error of law or any
failure of procedural fairness had been demonstrated.

F. Adoption and arrangements for contact

69. The last contact visit by P. and C. with S. was on 21 July 1999.
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70. On 2 September 1999 S. was placed for adoption with a family. On
13 October 1999 the local authority informed P. and C. that S. had been
placed with adopters.

71. S.was adopted by an order made on 27 March 2000. P. and C. were
informed on 27 April 2000.

72. The adoption order made no provision for future direct contact
between S. and her parents. Any such contact was now at the discretion
of the adoptive parents. By letter dated 6 July 2000, the local authority
informed P. and C. that they could have limited indirect contact with S.,
namely, through Christmas and birthday cards, and presents. By letter
dated 17 November 2000, the local authority informed them that contact
was reduced at the request of the adopters to a letter from the parents
once a year.

II. RELEVANT DOMESTIC LAW AND PRACTICE

A. The local authority’s duty to investigate

73. Section 47 of the Children Act 1989 provides:

“(1) Where a local authority

(b} have reasonable cause ro suspect thal a child who lives, or is found, in their area
is suffering, or is likely 1o suffer, signtficant harm,

the authority shall make, or cause to be made, such enquiries as they consider
necessary to enable them to decide whether they should take any action to safeguard
or promote the child’s welfare.”

B. Other provisions of the Children Act 1989

74. Whenever a court determines any matter in relation to the
upbringing of a child, it must have regard to the provisions of the
Children Act 1989, section 1, which requires that the court’s paramount
consideration must be the welfare of the child. The court is empowered to
make care orders or supervision orders where it is satisfied that

(a) the child concerned i1s suffering, or 1s likely to suffer, significant
harm,

(b) the harm, or likelihood of harm, is attributable to the care given to
the child, or likely to be given to him/her il the order were not made; and

(c) that care is not what it would be reasonable to expect a parent to
give Lo him/her (section 31).

75. Where an application is made for a care order, the local authonity
which is to take over the care of a child must set out the plan by which it
intends to meet the welfare needs of the child (including details of
contact) — the “care plan”, Government guidance at the time emphasised:
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“Wherce a child is in the carc of a local authority, the Children Act 1989 places a duty
on them 1o make all reasonable ciTorts to rchabilitate the child with his or her family
whenever possible unless it is elear that the child can no longer live with his family
or that the authority has sufficient evidence to suggest that further attempts at
rehabilitation are unlikely 10 succeed.” (LAC(98)20 Appendix 4)

76. The courts’ approach was similar:

“The principle has to be that the local authority works 1o support, and eventually to
reunitc, the family, unless the risks are so high that the child’s welfare requires
alternative family carc” (Lady Justice Hale in Re C and B (Children) (Care Order: Future
Harm)} [2000] | Family Law Reports 611)

C. The Adoption Act 1976

77. Adoption is the primary avenue in the United Kingdom by
which permanent alternative care 1s provided for children who cannot be
brought up within their own family. An adoption order, which is effectively
irrevocable, gives parental responsibility to the adopters and extinguishes
the pre-existing parental responsibility.

78. By virtue of section 16, an adoption order may not be made unless
the child is free for adoption, or both parents have consented or their
consent had been dispensed with on specified grounds.

79. Before a local authority can apply for an application to free a child
for adoption, the plan for adoption must be placed before an adoption
panel. In the absence of parental consent, a local authority may apply for
a freeing for adoption order where the child 1s in the care of the local
authority. The test to be applied by the courts in determining whether or
not to dispense with parental consent includes the ground that the parent
is withholding agreement unreasonably (section 16(2)(b)). A recent
judictal approach to that test suggested that the judge should consider
whether, having regard to the evidence and applying the current values
ol society, the advantages of adoption for the welfare of the child
appeared sufficiently strong to justify overriding the views and interests
of the objecting parent (Re C (A Minor) (Adoption: Parental Agreement:
Contact) [1993] 2 Family Law Reports 260).

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION

80. The relevant part of Article 6 of the Convention provides:

“l. Inthedetermination ol his civil rights and obligations ..., cveryone is entitled 1o a
fair and public hearing within a reasonablc time by an independent and impartial
tribunal established by law. ...”
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A. The parties’ submissions

I. The applicants

81. The first applicant, P., submitted that the interests of justice
requircd that she be legally represented in proceedings which had
such serious consequences for her. When her legal team withdrew from
the care proceedings, the judge could have granted her an adjournment
to obtain fresh representation, avoiding unnecessary delay by setting a
time-limit or directing the parties to narrow the issues. The judge could
also have given directions for an expedited date to bring the case back
within a reasonable time. Further, the unusual speed with which the case
was dealt with was not made necessary by S.’s welfare, as she had been
happy where she was and was not involved in the proceedings. The judge
did not take into account the impact on P. of the stress which she had been
suffering. She was unable to conduct her own case adequately and it was
unrealistic to suppose that she could be assisted by counsel for the other
parties, who were completely opposed to her submissions. The decision to
refuse an adjournment was therefore not proportionate.

82. P.submitted that, in any event, she had not ehanged her approach
to the case, her legal team had acted bizarrely in withdrawing at the last
moment and the judge could have refused their application to do so. The
decision to hear the freeing for adoption proceedings within a week was
also unnecessary, and the lack of adjournment to allow P. and C. to find
legal representation deprived them of an adequate opportunity to
take advice and to decide what submissions to make on contact. The
transcript of the judgment in the care proceedings was not yet available
at the time of the [reeing for adoption application, although any lawyer
would have needed it in order to act in the case. This area ol law was
complex and the applicants did not know how to address the court on the
legal test for [reeing for adoption. Nor did they understand that they
were cntitled to seek an order for contact in the [reeing for adoption
proceedings under section 8 of the 1989 Act or that, after a freeing for
adoption order was made, they could not apply for contact without the
leave of the court, which was in practice impossible to obtain at that stage.

83. As a result, without legal representation, the applicants P. and C.
were left at a severe disadvantage, P. in the care proceedings and both
P. and C. during the [reeing [or adoption proceedings.

2. The Government

84. The Government submitted that P. had been provided with legal
aid but her lawyers withdrew as they were being asked to conduct the case
unreasonably. The judge carefully considered the applicant’s application
for an adjournment to allow her to instruct new lawyers and balanced all
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the relevant factors. The judge found that she was able to conduct her own
case adequately and would be assisted by counsel for the other parties,
while he himself allowed her considerable leeway. He concluded that
the result of the proceedings was not affected by any lack of legal
representation. In the circumstances and with particular regard to the
expert evidence that, in order to prevent damage to S., any decision on
her long-term future had to be both made and if possible implemented
before her first birthday, the applicant was not deprived of fair and
effective access to a court.

85. The Government argued that, as a matter of domestic law, in
dealing with child cases it was necessary to avoid delays that were likely
to prejudice the welfare of the child. Any adjournment of the case would
incvitably have meant a significant delay, having regard to the difficult
task of bringing together the numerous experts involved in the case and
the necd to find another period of four consecutive weeks during which
any High Court judge (let alone Mr Justice Wall) was available. To
take an example, if a decision to adjourn had been taken on 1 March
2002, it would not have been possible to accommodate another trial of
such length before a High Court judge until December 2002. If the
case had been adjourned to be re-listed before an experienced circuit
judge, which due to the difficult and sensitive nature of the case would
not have been the parties’ choice, the delay would have been about three
months.

86. The Government disputed that it was always necessary for parents
in child-care cases to be represented in order for the proceedings to be fair.
In this case, everyone involved in the proceedings (save the applicants)
were agreed that the mother had had a fair hearing and had been able to
present her case properly and satisfactorily, including leading counsel for
the guardian ad litem who was now a judge. Although it was never asserted
that P. would have derived no benefit from legal representation, any such
benefit would have been limited, particularly as the outcome of the case
hinged to a significant degree on the cross-examination of P., where her
lawyers would not have been able to give her much assistance.

87. As regards the freeing for adoption proceedings, the applicants
would have had advice from their legal representatives in preparation for
both sets of proceedings. C. had withdrawn from the care proceedings but,
if he had not done so, continuing legal representation would have been
available. The speed with which the freeing for adoption proceedings
followed the care order was not unusual in the light of the need to avoid
any unnecessary delay that might have a negative impact on S.’s welfare.
The issues which arose would have been clear from the evidence submitted
in the care proceedings and there is no indication, despite the lack of legal
representation, that P. and C. were unable to participate effectively in the
freeing for adoption proceedings.
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B. The Court’s assessment

1. General principles

88. There is no automatic right under the Convention for legal aid or
legal representation to be available for an applicant who is involved 1n
proceedings which determine his or her civil rights. Nonetheless, Article 6
may be engaged under two interrelated aspects.

89. Firstly, Article 6 § 1 of the Convention embodies the right ol access
to a court lor the determination of civil rights and obligations (see Golder
v. the United Kingdom, judgment ol 21 February 1975, Series A no. 18, p. 18,
§ 36). Failure to provide an applicant with the assistance of a lawyer
may breach this provision where such assistance is indispensable for
effective access to court, either because legal representation is rendered
compulsory as is the case in certain Contracting States for various types of
litigation, or by reason of the complexity of the procedure or the type of
case (see Airey v. freland, judgment of 9 October 1979, Series A no. 32,
pp. 14-16, §§ 26-28, where the applicant was unable to obtain the
assistance of a lawyer in judicial separation proceedings). Factors
identified as relevant in Airey in determining whether the applicant
would have been able to present her case properly and satisfactorily
without the assistance of a lawyer included the complexity of the
procedure, the necessity to address complicated points of law or to
establish [acts, involving expert evidence and the examination of
witnesses, and the fact that the subject matter of the marital dispute
entailed an emotional involvement that was scarcely compatible with the
degree of objectivity required by advocacy in court. In such circumstances,
the Court found it unrealistic to suppose that the applicant could
effectively conduct her own case, despite the assistance aflforded by the
Judge to parties acting in person.

90. It may be noted that the right of access to a court i1s not absolute
and may be subject to legitimate restrictions. Where an individual’s access
is limited either by operation of law or in fact, the restriction will not be
incompatible with Article 6 where the limitation did not impair the very
esscnce of the right and where it pursued a legitimate aim, and there was
a reasonable relationship of proportionality between the means employed
and the aim sought to be achieved (see Ashingdane v. the United Kingdom,
judgment of 28 May 1985, Series A no. 93, pp. 24-25, § 57). Thus,
although the pursuit of proceedings as a litigant in person may on
occasion not be an easy matter, the limited public funds available for
civil actions renders a procedure of selection a necessary feature of
the system of administration of justice, and the manner in which it
functions in particular cases may be shown not to have been arbitrary or
disproportionate, or to have impinged on the essence of the right of access
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to a court {see Del Sol v. France, no. 46800/99, ECHR 2002-I1, and fvison v. the
United Kingdom (dec.}, no. 39030/97, 16 April 2002). It may be the case
that other factors concerning the administration of justice (such as the
necessity for expedition or the rights of others} also play a limiting role
as regards the provision of assistance in a particular case, although such
restriction would also have to satisfy the tests set out above.

91. Secondly, the key principle governing the application of Article 6 is
fairness. In cases where an applicant appears in court notwithstanding
tack of assistance by a lawyer and manages to conduct his or her case
in the teeth of all the difficulties, the question may nonetheless arise
as to whether this procedure was fair (see, for example, McVicar v. the
United Kingdom, no. 46311/99, §§ 50-31, ECHR 2002-III). There is the
importance of ensuring the appearance of the fair administration of
justice and a party in civil proceedings must be able to participate
effectively, inter alia, by being able to put forward the matters in support
of his or her claims. Here, as in other aspects of Article 6, the seriousness
of what is at stake for the applicant will be of relevance to assessing the
adequacy and fairness of the procedures.

2. Application to the present case

92. The Court observes that the applicant P. was awarded legal aid for
representation by a lawyer in the proceedings brought by the local
authority in applying for a care order and a freeing for adoption order in
respect of her daughter S. This reflected the position in the domestic legal
system that in such proceedings as a general rule the interests of justice
require a parent to be given legal assistance. Initially, therefore, P. was
represented by senior and junior counsel and solicitors, who prepared her
case and advised her up until the hearing of the application for a care
order which commenced on 2 February 1999. However, on 5 February
1999, her lawyers applied to the judge to withdraw from the proceedings,
alleging that P. was asking them to conduct the case in an unreasonable
manner. The judge allowed them to withdraw. He allowed P. an
adjournment of four days until 9 February 1999, at which point he
refused any further adjournment, giving detailed reasons for that
decision which obliged the applicant to conduct her own case over the
bulk of the trial. After making the care order on 8 March 1999, the judge
fixed the hearing of the application for the freeing of S. for adoption for
one week later on 15 March 1999. On that date, he refused the application
of P. for the proceedings to be deferred to allow her to obtain legal
representation. He then proceeded after the hearing of the application to
issue an order freeing S. for adoption without any provision for continued
direct contact. There can be no doubt therefore of the seriousness of
the outcome of the proceedings for P. and C., which deprived them of the
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possibility of bringing S. up in their family and of any future contact with
her and which severed their legal relationship with her.

93. The applicants’ complaints about the lack of legal assistance
during these proceedings were met by the Government’s arguments
largely based on the reasoning given by the judge for the procedural
decisions which he took. In the care proceedings, the judge considered
that P. was well able, and had shown herself able, to present her own
case, with assistance from counsel representing other parties in court
and with considerable leeway given by himself. He gave great weight to
the opinion given by Dr Bentovim that the future of S. should be
settled by her first birthday and considered that any adjournment would
inevitably jeopardise her wellare due to the delay factor. The Government
have emphasised the difficuluies which would have been attached to re-
listing a trial of this length.

94. The Court has paid careful attention to the reasons given by the
trial judge in this case, whose long judgment received merited praise in
the Court of Appeal for the thoroughness of his analysis and who had
first-hand experience of the events and participants. [t also notes that
the Court of Appeal considered that the proceedings had been fair, an
opinion shared by counsel for the guardian ad litem, who represented S.

95. Nonetheless, P. was required as a parent to represent hersell in
proceedings which, as the Court of Appeal observed, were of exceptional
complexity, extending over a period of twenty days, in which the
documentation was voluminous and which required a review of highly
complex expert evidence relating to the applicants P. and C.’s fitness to
parent their daughter. Her alleged disposition to harm her own children,
together with her personality traits, were at the heart of the case, as was
her retationship with her hushand. The complexity of the case, along with
the importance of what was at stake and the highly emotive nature of the
subject matter, lead this Court to conclude that the principles of ellective
access to a court and {airness required that P. receive the assistance of a
lawyer. Even if P. was acquainted with the vast documentation in the case,
the Court is not persuaded that she should have been expected to take up
the burden of conducting her own case. It notes that at one point in the
proceedings, which were conducted at the same time as she was coping
with the distress of the removal of S. at birth, P. broke down in the
courtroom and the judge, counsel for the guardian ad litem and a social
worker, had to encourage her to continue {see paragraph 61 above).

96. The Court notes that the judge himself commented that if P. had
been represented by a lawyer her case would have been conducted
differently. Although he went on in his judgment to give the opinion that
this would not have affected the outcome of the proceedings, this element
is not decisive as regards the fairness of the proceedings. Otherwise, a
requirement to show actual prejudice from a lack of legal representation
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would deprive the guarantees of Article 6 of their substance (see Artico
v. ftaly, judgment of 13 May 1980, Series A no. 37, pp. 17-18, § 33).
Similarly, while the judge considered that the case would turn on the
cross-examination of P., where a lawyer would have been able to give only
limited assistance, that assistance would nonetheless have furnished
P. with some safeguards and support.

97. While it is also true that P. and C. were aware that the freeing for
adoption application was likely to follow the care application within a
short time, this does not mean that they were in an adequate position
to cope with the hearing when it occurred. This hearing also raised
difficult points of law and emotive issues, in particular since the issuing
of the care order, and the rejection of the applicants’ claims to have S.
returned home, must have had a significant and distressing impact on
the parents.

98. Nor is the Court convinced that the importance of proceeding with
expedition, which attaches generally to child-care cases, necessitated the
draconian action of proceeding to a full and complex hearing, followed
within one week by the freeing for adoption application, both without
legal assistance being provided to the applicants. Although it was
doubtless desirable for S.’s future to be settled as soon as possible, the
Court considers that the imposition of one year from birth as the
deadline appears a somewhat inflexible and blanket approach, applied
without particular consideration for the facts of this individual case.
S. was, according to the care plan, to be placed for adoption and it was
not envisaged that there would be any difficulty in finding a suitable
adoptive family (eight couples were already identified by 2 February
1999). Yet, although S. was freed for adoption by the court on 15 March
1999, she was not in fact placed with a family until 2 September 1999, a
gap of over five months for which no explanation has been given, while the
adoption order which finalised matters on a legal basis was not issued until
27 March 2000, that is, more than a year later. S.’s placement was
therefore not achieved by her first birthday in May in any event. It is not
possible to speculate at this time as to how long the adjournment would
have lasted had it been granted in order to allow the applicant P. to be
represented at the care proceedings, or for both parent applicants to be
represented at the freeing for adoption proceedings. It would have been
entirely possible for the judge to place strict time-limits on any lawyers
mstructed, and for instructions to be given for re-listing the matter with
due regard to priorities. As the applicants have pointed out, S. was
herself in a successful foster placement and unaffected by the ongoing
proceedings. The Court does not find that the possibility of some months’
delay in reaching a final conclusion in those proceedings was so prejudicial
to her interests as to justify what the trial judge himself regarded as a
procedure which gave an appearance of “railroading” her parents.
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99. Recognising that the courts in this matter were endeavouring in
good faith to strike a balance between the interests of the parents and the
welfare of 5., the Court is nevertheless of the opinion that the procedures
adopted not only gave the appearance of unfairness but prevented the
applicants from putting forward their case in a proper and effective
manner on the issues which were important to them. For example, the
Court notes that the judge’s decision to free S. for adoption gave no
explanation of why direct contact was not to be continued or why an open
adoption with continued direct contact was not possible, matters which
the applicants apparently did not realise could, or should, have been
raised at that stage. The assistance afforded to P. by counsel for other
parties and the latitude granted by the judge to P. in presenting her case
was no substitute, in a case such as the present one, for competent
representation by a lawyer instructed to protect the applicants’ rights.

100. The Court concludes that the assistance of a lawyer during the
hearing of these two applications which had such crucial consequences
for the applicants’ relationship with their daughter was an indispensable
requirement. Consequently, the parents did not have [air and elfective
access to a court as required by Article 6 § | of the Convention. There
has, therefore, been a breach of this provision as regards the applicant
parents, P. and C.

[I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

Article 8 of the Convention provides 1n its relevant parts:
“I. Eweryone has the right to respect for his ... family hife ...

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society ...
for the protection of health ... or for the protection of the rights and freedoms of others.”

A. The parties’ submissions

1. The applicants

101. The applicants P. and C. complained that the domestic law and
practice on child care and adoption was contrary to this provision, In
particular the practice of instituting adoption proceedings together with
care proceedings in respect of babies, and the use of freeing for adoption
orders which are draconian and irreversible. In practice, no alternatives to
adoption were offered.

102. While they accepted that there was a duty on the local authority
to investigate, they submitted that the measures taken in this case were
harsh and excessive and failed to involve the parents sufficiently in the
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deeision-making process or cven to give proper forewarning. Since P.
was in bed in hospital following a Caesarean section, they questioned
the necessity of seizing the baby at once, in particular in an ex parte
emergency procedure. As she was very weak after a difficult birth and
had drips in her arms and was catheterised, she was in no physical state
to abscond with S. or causce her harm. The removal of the child also went
against S.’s own interests as it deprived her of the possibility ol breast-
feeding which had recognised health benefits, as it did for P. as her
mother. It was never acknowledged that such a harsh measure was bound
to cause severe shock and, in the proceedings that followed, exacerbate
P.’s defensive reaction. Further, the local authority would not bring S. to
the hospital for contact visits, a fact which led P. to discharge herself as
early as possible in order to see her baby with C. on supervised visits
outside.

103. These measurcs taken together deprived P. and C. of any further
family life with S. and were inconsistent with the aim of reuniting
them with their daughter. The local authority, whose attitunde was
unremittingly negative towards them, ignored the parents’ excellent
record of contact with S., their stable marriage and the fact that S.
was plac