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SUMMARY' 

Absence of legal recognition of change of sex 
Impossibility for post-operative transsexual to marry person of opposite sex 

Article 8 

Private life-Absence ef legal recognition ef change ef sex - Positive obligations - Post-operative 
transsexuals - Reassessment ef issue in light ef"present-day conditions" - Failure to recognise 
legal implications ef lawful change ef sex - International trend in favour ef granting legal 
recognition ef change ef sex - Implications for existing system ef registration ef births - Right 
ef transsexuals to personal development and physical and moral securiry - Absence of detriment 
to public interest - Dury of sociery to acceptable certain inconvenience - Margin of appreciation 

Article 12 

Right to marry - Impossibiliry for post-operative transsexual to marry person ef opposite sex -
Men and women - Inadequacy of purely biological criteria in determining sex - Social change 
in relation to institution of marriage - Medical and scientific developments in the field ef 
transsexualiry - Essence of the right to marry 

* 
* * 

The applicant, who was registered at birth as male, lived as a woman from 1985 
and in 1990 underwent gender-reassignment surgery, provided and paid for by the 
National Health Service. She complained of the lack of legal recognition of her 
change of sex. In particular, she alleged that her employer had been able to trace 
her identity because the Department of Social Security had refused to give her a 
new National Insurance number, that the department's records still showed her 
sex as male and that her file was marked "sensitive", causing her practical 
difficulties. She further complained that she had not become eligible for a State 
pension at the age of 60, the age of entitlement for women. Finally, she claimed 
that she had had to forgo certain advantages because she had not wished to present 
her birth certificate, which records sex at the time of registration. 

Held 
(I) Article 8: The Court had previously held tha t the refusal of the respondent 
Government to alter the register of births or to issue modified birth certificates 
could not be conside red an interference with the right to respect for private life 
and that there was no positive obligation to a lter the existing system or to permit 
annotations to the register of births. However, the Court had signalled its 
consciousness of the serious problems facing transsexuals and stressed the 
importance of keeping the need for appropriate legal measures under review and 

I. This summary by the Registry does not bind the Court . 
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therefore decided to assess what was the appropria te interpretation and 
application of the Convention "in the light of present-day conditions". In the 
present case, despite having undergone gender-reassignment surgery, the 
applicant remained, for legal purposes, a male, with consequent effects on her life 
where sex was of legal relevance. The stress and a liena tion a rising from a 
discordance between the position in society assumed by a post-operative 
transsexual and the status imposed by law could not be regarded as a minor 
inconvenience arising from a formality. The applicant's gender reassignment was 
carried out by the National H ealth Service and it appeared illogical to ref use to 
recognise the legal implications of the result. As to countervailing arguments of a 
public interest nature, the Court was not persuaded that the state of medical 
science or scientific knowledge provided any determining argument as regards 
the legal recognition of transsexuals. It also a ttached less importance to the lack 
of evidence of a common European approach to the matter than to the clear and 
unco ntested evidence of a continuing international trend in favour not only of 
increased socia l acceptance of transsexuals but of legal recognition of the new 
sexual identity of post-opera tive transsexua ls. As to the historical nature of the 
birth-registration system, exceptions were a lready mad e in the cases of 
legitimation and adoption and making a further exception in the case of 
transsexuals would not pose a threat to the whole system or create any real 
prospect of prejudice to third parties. Moreover, the Government had made 
proposals for reform which would allow ongoing amendment to civil sta tus data. 
While the level of daily interference suffered by the applicant was not as great as in 
other cases, the very essence of the Convention is respect for human dignity and 
freedom and in the twenty-first century the right of transsexuals to personal 
development and to physical and moral security in the full sense enjoyed by 
others in society could not be regarded as a matter of controversy requiring the 
lapse of time to cast clearer light on the issues involved. In short, the 
unsatisfactory situation in which post-operative transsexua ls lived in an 
intermediate zone was no longer susta inable. The difficulties posed by any major 
change in the system were not insuperable if confined to post-operative 
transsexuals. No concrete or substantial hardship or detriment to the public 
interest had been d emonstrated as likely to flow from any change to the status of 
transsexua ls and, as regards other possible consequences, society could reasonably 
be expected to tolerate a certain inconvenience to enable individuals to live in 
dignity and worth in accordance with the sexual identity chosen by them. The 
Gove rnment could no longer claim that the matter fell within the margin of 
apprecia tion and the fa ir balance inherent in the Convention tilted decisively in 
favour of the applicant. 

Conclusion: violation (unanimously). 

(2) Article 12: While the first sentence of this provision refers in express terms to 
the right of a man and woman to marry, the Court was not persuaded that it could 
still be assumed that t_hose terms had to refer to a determination of gender by 
purely biological criteria . There had been major socia l changes in the institution 
of marriage since the adoption of the Convention, as well as dramatic changes 
brought about by developments in medicine and science in the field of 
transsexuality. The Court had found unde r Article 8 tha t a test of congruent 
biological factors could no longer be decisive in denying legal recognition to a 
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change of gender. However, the right under Article 8 did not subsume a ll the issues 
under Article 12, where conditions imposed by national laws are accorded a specific 
mention, and the Court therefore considered whether in the present case the 
a llocation of sex in national law to that registered at birth was a limitation 
impairing the very essence of the right to marry. In that regard, it was artificial 
to assert that post-operative transsexuals had not been deprived of the right to 
marry because they remained able to marry a person of their former opposite sex. 
The applicant lived as a woman and would only wish to marry a man but had no 
possibility of doing so and could therefore claim that the very essence of her right 
to marry had been infringed. While it was for the Contracting State to determine 
the conditions in which it could be esta blished that gender reassignment had been 
properly effected or in which past marriages ceased to be valid and the formalities 
applicable to fu ture marriages, there was no justification for barring the 
transsexual from enjoying the right to marry under any circumstances. 
Conclusion: violat ion (unanimously). 
(3) Article 14: The issues had been examined under Article 8 and no separate 
issue arose under Article 14. 
Conclusion: no separate issue (unanimously). 
(4) Article 3: In so far as no remedy existed in domestic law prior to the Human 
Rights Act 1998 taking effect , Article 13 cannot be interpreted as requiring a 
remedy against the state of domestic law. Following that date, it would have been 
possible for the applicant to raise her complaints before the domestic courts. 
Conclusion: no viola tion (unanimously). 
Article 41 : T he Court considered that the finding of a violation in itself canst i tu ted 
sufficient just satisfaction in respect of any non-pecuniary damage. It made an 
award in respect of costs and expenses. 
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In the case of Christine Goodwin v. the United Kingdom, 
The European Court of Human Rights, sitting as a Grand Chamber 

composed of the following judges: 
Mr L. WILDHABER, President, 
Mr J.-P. COSTA, 
Sir Nicolas BRATZA, 
Mrs E. PALM, 
Mr L. CAFLISCH, 
Mr R. T ORME , 
Mrs F. T ULKENS, 
Mr K.jUNGWIERT, 

Mr M. FISCHBACH, 
Mr V. BuTKEVYCH, 
Mrs N. VAJIC, 
Mr J. HEDIGAN, 

Mrs H.S. GREVE, 
Mr A.B. BAKA, 
Mr K. TRAJA, 
Mr M. UGR.EKHELIDZE, 
Mrs A. MuLARONI, 

and a lso of Mr P.J. MAHONEY, Registrar, 
Having deliberated in priva te on 20 March and 3 July 2002, 
Delivers the following judgment, which was adopted on the last­

mentioned date: 

PROCEDURE 

I. The case originated in an application (no. 28957/95) against the 
United Kingdom of Great Britain and Northern Ireland lodged with the 
European Commission of Human Rights ("the Commission") under 
former Article 25 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms ("the Convention") by a United Kingdom 
nationa l, Ms Christine Goodwin ("the a pplicant"), on 5June 1995. 

2. The applicant, who had been grant ed legal a id, was represented by 
Bindman & Partners, solicitors practising in London. The United Kingdom 
Government ("the Government") were represented by their Agent. 

3. The applicant alleged violations of Articles 8, 12, 13 and 14 of the 
Convention in respect of the legal sta tus of transsexuals in the United 
Kingdom and particula rly their treatment in the sphere of employment, 
social security, pensions and marriage. 

4. The application was declared admissible by the Commission on 
I December 1997 and transmitted to the Court on 1 November 1999 in 
accordance with Article 5 § 3, second sentence, of Protocol No. 11 to the 
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Convention, the Commission not having completed its examination of the 
case by that da te. 

5. The application was allocated to the Third Section of the Court 
(Rule 52 § l of the Rules of Court). 

6. The applicant and the Government each fil ed observations on the 
merits (Rule 59 § l) . 

7. On l l September 200 l, a Chamber of that Section, composed of 
Mr J.-P. Costa, Mr W . Fuhrmann, Mr P. Kuris, Mrs F. Tulkens, 
Mr K. J ungwiert, Sir Nicolas Bra tza and Mr K. Traja, judges, and 
Mrs S. Dolle, Section Registrar, relinquished jurisdiction in favour of the 
Grand Chamber, neither of the parties having objected to relinquishment 
(Article 30 of the Convention and Rule 72) . 

8. The composition of the Grand Chamber was determined according 
to the provisions of Article 27 §§ 2 a nd 3 of the Convention and Rule 24 of 
the Rules of Court. The President of the Court decided that in the 
interests of the proper administration of justice, the case should be 
assigned to the Grand Chamber that had been constituted to hear the 
case of I. v. the United Kingdom (no. 25680/94, l l July 2002) (Rules 24, 43 
§ 2 and 71). 

9. The applicant and the Government each filed a memorial on the 
merits. In addition, third-party comments were received from Liberty, 
which had been given leave by the President to intervene in the written 
procedure (Article 36 § 2 of the Convention and Rule 61 § 3). 

IO. A hearing in this case and the case of I. v. the United Kingdom (cited 
above) took place in public in the Human Rights Building, Strasbourg, on 
20 March 2002 (Rule 59 § 2). 

There appeared before the Court: 

(a) for the Government 
Mr D. WALTON, of the Foreign and 

Commonwealth Office, London 
Mr RABINDER SINGH, 

Mr j. STRACHAN, 

Mr C. LLOYD, 

Ms A. POWICK, 

Ms S. EISA, 

(b) for the applicant 
Ms L. Cox QC, 
Mr T. EICKE, 

Ms J. SOHRAB, 

The applicant was also present. 

Agent, 

Counsel, 

Advisers; 

Counsel, 
Solicitor. 
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The Court heard addresses by Ms Cox and Mr Rabinder Singh. 
11. On 3 July 2002, Mrs M. Tsatsa-Nikolovska a nd Mr V. Zagrebelsky 

who were unable to take part in further consideration of the case, were 
replaced by Mrs A. Mularoni and Mr L. Caflisch. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

12. The applicant is a United Kingdom citizen born in 1937 and is a 
post-operative male-to-fema le transsexual. 

13. The applicant had a tende ncy to dress as a woman from early 
childhood and underwent aversion therapy in 1963-64. In the mid-l 960s 
she was diagnosed as a transsexual. Although she married a woman and 
they had four children, her conviction was that her "brain sex" did not fit 
he r body. From that time until 1984 she dressed as a ma n for work but as a 
woman in her free time. In J anuary 1985 the applicant began treatment 
in earnest, attending appointments once every three months at the 
Gender Identity Clinic a t the C haring Cross Hospital, which included 
regula r consultations with a psychiatrist as well as with a psychologist on 
occasion. She was prescribed hormone therapy, began attending grooming 
classes a nd voice training. Since this time, she has lived fully as a woman. 
In October 1986 she underwent surgery to shorten her vocal chords. In 
August 1987, she was accepted on the waiting list for gender reassign­
m ent surgery. In 1990 she underwent gender-reassignment surgery at a 
National Health Service hospita l. Her treatment and surgery was 
provided a nd paid for by the National Health Service. 

14. The applicant divorced from her former wife on a date unspecified 
but continued to enjoy the love and support of her children. 

15. The applicant claimed that between 1990 and 1992 she had been 
sexually harassed by colleagues a t work. She attempted to pursue a case of 
sexual harassment in the Industrial Tribunal but claimed tha t she was 
unsuccessful because she was considered in law to be a man. She did not 
challenge this decision by appealing to the Employment Appeal Tribunal. 
The applicant was subsequently dismissed from her employment for 
reasons connected with her health, but alleged that the real reason was 
that she was a transsexual. 

16. In 1996 the applicant sta rted work with a new employer and was 
required to provide her National Insurance ("NI") number. She was 
concerned that the new employer would be in a position to trace her 
details as, once in the possession of the number, it would have been 
possible to find out about her previous employers a nd obtain information 
from them. Although she requested the allocat ion of a new NI number 
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from the Department of Social Security ("the DSS"), this was rejected and 
she eventually gave the new employer he r NI number. The applicant 
claimed that the new employer had traced back her identity as she began 
experiencing problems a t work. Colleagues stopped speaking to her a nd 
she was told that everyone was ta lking about her behind her back. 

17. The DSS Contributions Agency informed the applicant that she 
would be ineligible for a State pension at the age of 60, the age of 
entitlement for women in the U nited Kingdom . In April 1997 the DSS 
informed the applicant that he r pension contributions would have to be 
continued until the date on which she reached the age of 65, be ing the 
age of entitlement for men, namely April 2002. On 23 April 1997 
she therefore entered into a n undertaking with the DSS to pay the 
NI contributions directly which would otherwise be deducted by her 
employer as for a ll male employees. In the light of this undertaking, on 
2 May 1997, the DSS Contributions Agency issued the applicant with a 
Form CF384 Age Exemption C ertificate (see "Relevant domestic law and 
practice'' below). 

18. The applicant's files a t the DSS were marked "sensitive" to ensure 
that only an employee of a particular grade had access to her files. This 
meant in practice that the applicant had to make specia l appointments for 
even the most trivial matters and could not deal directly with the local 
office or deal with queries over the telephone . H er record continued to 
state her sex as male and despite the "specia l procedures" she has 
received le tters from the DSS addressed to the male name which she was 
given at birth. 

19. In a number of instances, the applicant sta ted that she has had to 
choose be tween revealing her birth certificate and foregoing certa in 
advantages which were conditional upon her producing her birth 
certificate. In pa rticular, she has not followed through a loan conditional 
upon life insurance, a re-mortgage offer and an entitlement to winter fue l 
allowance from the DSS. Similarly, t he applicant rema ins obliged to pay 
the higher motor insurance premiums applicable to men. Nor did she feel 
able to report a theft of 200 pounds sterling to the police, for fear that the 
inves tigation would require her to reveal he r identity. 

II. RELEVANT DOMESTIC LAW AND PRACTICE 

A. Names 

20. Under English law, a person is entitled to adopt such first names or 
surname as he or she wishes. Such names are va lid for the purposes of 
identification and may be used in passports, driving licences, medical a nd 
insurance cards, e tc. The new names are a lso entered on the electora l roll. 
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B. Marriage and definition of gender in domestic law 

21. Under English law, marriage is defined as the volunta ry union 
between a man and a woman. In Corbett v. Corbett ([1 97 1] Law Reports: 
Proba te 83), Mr Justice Ormrod ruled tha t sex for tha t purpose is to be 
determined by the application of chromosom al, gonadal and genital tests 
where these are congruent and without regard to any surgical 
intervention. This use of biological criteria to determine sex was 
a pproved by the Court of Appeal in R. v. Tan ([1983] Law Repor ts: 
Queen's Bench Division 1053) and given more general application, the 
court holding that a person born male had been correct ly convicted 
under a statute penalising men who live on the earnings of prostitution, 
notwithstanding the fact that the accused had undergone gender 
reassignment therapy. 

22. Under section 11 (b) of the Ma trimonial Causes Act 1973, any 
marriage where the pa rties are not respectively male and fem ale is void. 
The t est applied as to the sex of the partners to a marriage is that laid 
down in Corbett v. Corbett , cited above. According to tha t same decision a 
marriage between a male-to-fem a le transsexual and a man might also be 
voided on the basis tha t the transsexual was incapable of consumma ting 
the marriage in the context of ordinary and complete sexual intercourse 
(obiter per Mr Justice Ormrod). 

This d ecision was reinforced by section 12 (a) of the Matrimonial 
Causes Act 1973, according to which a m arriage that has not been 
consumma ted owing to the incapacity of either party to consum mate is 
voidable. Section 13(1) of the Act provides that the court must not grant 
a decree of nullity if it is satisfied that the petitioner knew the marriage 
was voidable, but led the respondent to believe that she would not seek a 
decree of nullity, and that it would be unjust to grant the decree. 

C. Birth certificates 

23 . Registration of births is governed by the Births and Deaths 
Registration Act 1953 ("the 1953 Act"). Section 1 (I) of tha t Act requires 
tha t the birth of every child be registered by the Registra r of Births and 
Deaths for the area in which the child is born. An entry is regarded as a 
record of t he facts a t the time of birth. A birt h certificate accordingly 
constitutes a document revealing not current identity but his torical facts. 

24. The sex of the child must be entered on the bir th certificate. T he 
criteria for determining the sex of a child a t birth a re not defined in the 
Act. The practice of the registrar is to use exclusively the biological 
criteria (chromosomal, gonadal a nd genital) as laid down by Mr Justice 
Ormrod in Corbett v. Corbett, cited above. 
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25. The 1953 Act provides for the correction by the registrar of clerical 
errors or factual errors. The official position is that an amendment may 
only be made if the error occurred when the birth was registered. The fact 
that it may become evident later in a person's life that his or her 
"psychological" sex is in conflict with the biological criteria is not 
conside red to imply that the initial entry at birth was a factual error. 
Only in cases where the apparent and genital sex of a child was wrongly 
identified, or where the biological criteria were not congruent, can a 
change in the initia l entry be made. It is necessary for that purpose to 
adduce medical evidence tha t the initia l entry was incorrect. No error is 
accepted to exist in the birth entry of a person who undergoes medical and 
surgical treatment to enable that person to assume the role of the 
opposite sex. 

26. The Government pointed out that the use of a birth certificate for 
identification purposes is discouraged by the Registrar General, and for a 
number of years birth certificates have contained a warning that they are 
not evidence of the identity of the person presenting it. However, it is a 
matter for individuals whether to follow this recommendation. 

D. Social security, employment and pensions 

27. A transsexual continues to be recorded for social security, national 
insura nce and employment purposes as being of the sex recorded a t birth. 

1. National Insurance 

28. The DSS regis ters every British citizen for National Insurance 
("NI") purposes on the basis of the information in their birth certificate. 
Non-British citizens who wish to register for NI in the United Kingdom 
may use their passport or identification card as evidence of identity if a 
birth certificate is unavailable. 

29. The DSS allocates every person registered for NI with a unique NI 
number. The NI number has a standard format consisting of two letters 
followed by three pairs of numbers and a further le tter. It contains no 
indication in itself of the holder's sex or of any other personal 
information. The NI number is used to identify each person with a NI 
account (there are a t present approximately sixty million individua l NI 
accounts) . The DSS are thereby able to record details of all NI 
contributions paid into the account during the NI account-holder 's life 
and to monitor each person's liabilities, contributions and entit lement to 
benefits accurately. New numbers may in exceptiona l cases be issued, for 
example to persons under the witness protection schemes or to protect the 
identity of child offenders. 
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30. Under Regulation 44 of the Social Security (Contributions) 
Regulations 1979, made under powers conferred by pa ragraph 8( I )(p) of 
Schedule 1 to the Social Security Contributions and Benefits Act 1992, 
specified individuals are placed under an obligation to apply for a NI 
number unless one has a lready been allocated to them. 

31. Under Regulation 45 of the 1979 Regulations, an employee is 
under an obligation to supply his NI number to his employer on reques t. 

32. Section 11 2(1) of the Social Security Administration Act 1992 
provides: 

"(!) If a person for the purpose of obtaining any benefit or other payment under the 
legis lation ... [as defined in section 110 of the Act] ... whether for himself or some other 
person, or for any other purpose connected with tha t legislation -

(a) makes a statement or representation which he knows Lo be false; or 

(b) produces or furnishes, or knowingly causes or knowingly allows to be produced or 
furnished, any document or information which he knows Lo be fa lse in a material 
particula r, he sha ll be guilty of an offence." 

33. It would therefore be an offence under this section for any person 
to make a false statement in order to obtain a NI number. 

34. Any person may adopt such first name, surname or style of address 
(for example Mr, Mrs, Miss, Ms) tha t he or she wishes for the purposes of 
the name used for NI r egistration. The DSS will record any such 
amendments on the person's computer records, manual records and NI­
number card. But, the DSS operates a policy of only issuing one NI number 
for each person regardless of any changes that occur to tha t person's 
sexual identity through procedures such as gender-reassignment surgery. 
A re newed application for leave to apply for judicial review of the legality 
of this policy brought by a maJe-to-f em ale tra nssexual was dismissed by 
the Court of Appeal in the case of R. v. Secretary of State far Social Services, 
ex parte Hooker ( l 993, unreported). McGowan LJ, giving the judgment of 
the Court, stated (at page 3 of the transcript): 

" ... since it wil l not make the slightest practical difference, far from the Secretary of 
State's decision being an irrational one, I consider it a perfectly ra tional decision. I 
would further reject the suggestion that the a pplicant had a legi t imate expectation 
that a new number would be given to he r for psychological purposes when, in fact , its 
pract ical effect would be nil." 

35. Information held in the DSS NI records is confidential and will not 
normally be disclosed to third parties without the consent of the person 
concerned. Exceptions are possible in cases where the public interes t is a t 
stake or the disclosure is necessary to protect public funds. By virtue of 
section 123 of the Social Security Administra tion Act 1992, it is an 
ofTe nce for a ny person employed in socia l security administration to 
disclose without lawful authority information acquired in the course of 
his or her employment. 
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36. The DSS operates a policy of normally marking records belonging 
to persons known to be transsexual as nationally sensitive. Access to these 
records is controlled by DSS management. Any computer printer output 
from these records will normally be referred to a special section within the 
DSS to ensure that identity details conform with those requested by the 
relevant person. 

37. N1 contributions are made by way of deduction from an employee's 
pay by the employer and then by payment to the Inland Revenue (for 
onward transmission to the DSS). Employers at present will make such 
deductions for a female employee until she reaches the pensionable age 
of 60 and for a male employee until he reaches the pensionable age of 65. 
The DSS operates a policy for male-to-female transsexuals whereby they 
may enter into an undertaking with the DSS to pay directly to the DSS any 
NI contributions due after the transsexual has reached the age of 60 which 
have ceased to be deducted by the employer in the belief tha t the 
employee is female. In the case of female-to-male transsexua ls, any 
deductions which a re made by an employer after the age of 60 may be 
reclaimed directly from the DSS by the employee. 

38. In some cases employers will require proof that an apparent female 
employee has reached, or is about to reach, the age of 60 a nd so entitled 
not to have the NI deductions made. Such proof may be provided in the 
form of a n Age Exemption Certificate (Form CA4180 or CF384). The DSS 
may issue such a certificat e to a male-to-fem ale tra nssexual where such a 
person enters into an undertaking to pay any NI contributions direct ly to 
the DSS. 

2. State pensions 

39. A male-to-female transsexual is currently entitled to a State 
pension at the retirement age of 65 applied to men and not the age of 60 
which is applicable to women. A full pension will be payable only if she has 
made contributions for forty-four years as opposed to the thirty-nine years 
required of women. 

40. A person's sex for the purposes of pensionable age is determined 
according to biological sex at birth. This approach was approved by the 
Social Security Commissioner (a judicial officer, who specialises in social 
security law) in a number of cases. 

In the case entitled R(P) 2/80, a male-to-female transsexual claimed 
entitlement to a pensionable age of 60. The Commissioner dismissed the 
claimant's appeal and stated, at paragraph 9 of his decision: 

"(a) In my view, the word 'woman' in section 27 of the Act means a person who is 
biologically a woman. Sections 28 and 29 contain many references to a woman in terms 
which indicate that a person is denoted who is capable of forming a valid marriage with a 
husband. That can only be a person who is biologically a woman. 
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(b) I doubt whether the distinction between a person who is biologically, and one who 
is socially, female has ever been present in the minds of the legislators when enacting 
relevant statutes. However that may be, it is certain that Parliament has never 
conferred on any person the right or privilege of changing the basis of his national 
insurance rights from those appropriate to a man to those appropriate to a woman. In 
my judgment, such a fundamental right or privilege would have to be expressly granted. 

(d) I fully appreciate the unfortunate predicament of the claimant, but the merits 
are not a ll on her side. She lived as a man from birth until 1975, and, during the part of 
that period when she was adult, her insurance rights were those appropriate to a man. 
These rights are in some respects more extensive than those appropriate to a woman. 
Accordingly, an element of unfairness to the general public might have to be tolerated so 
as to a llow the payment of a pension to her a t the pensionable age of a woman." 

41. The Government have instituted plans to eradicate the difference 
between men and women concerning age of entitlement to State pensions. 
Equalisation of the pension age is to begin in 20 I 0 and it is anticipated 
that by 2020 the transition will be complete. As regards the issue of free 
bus passes in London, which also differentiated between men and women 
concerning age of eligibility (65 and 60 respectively), the Government 
have also announced plans to introduce a uniform age. 

3. Employment 

42. Under section 16(1) of the Theft Act 1968, it is a criminal offence 
liable to a sentence of imprisonment to dishonestly obtain a pecuniary 
advantage by deception. Pecuniary advantage includes, under 
section 16(2)(c), being given the opportunity to earn remuneration in 
employment. Should a post-operative transsexual be asked by a 
prospective employer to disclose all their previous names, but fail to 
make full disclosure before entering into a contract of employment, an 
offence might be committed. Furthermore, should the employer discover 
the lack of full disclosure, there might also be a risk of dismissal or an 
action by the employer for damages. 

43. In its judgment of 30 April 1996, in P. v. S. and Cornwall County 
Council, the European Court of Justice (ECJ) held that discrimination 
arising from gender reassignment constituted discrimination on grounds 
of sex and, accordingly, Article 5 § 1 of Council Directive 76/207 /EEC of 
9 February 1976 on the implementation of the principle of equal 
treatment for men and women as regards access to employment, 
vocational training and promotion and working conditions, precluded 
dismissal of a transsexual for a reason related to gender reassignment. 
The ECJ held, rejecting the argument of the United Kingdom 
government that the employer would also have dismissed P. if P. had 
previously been a woman and had undergone an operation to become a 
man, that 
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" ... where a person is dismissed on the ground that he or she intends to undergo or has 
undergone gender reassignment, he or she is treated unfavourably by comparison with 
persons of the sex to which he or she was deemed to belong before undergoing gender 
reassignment. 

To tolerate such discrimination would be tantamount, as regards such a person, to a 
failure to respect the dignity and freedom to which he or she is entitled and which the 
Court has a duty to safeguard". (paragraphs 21-22) 

44. The ruling of the ECJ was applied by the Employment Appeal 
Tribunal in a decision handed down on 27 June 1997 (Chessington World ef 
Adventures Ltd v. Reed [1997] 1 Industrial Law Reports). 

45. The Sexual Discrimination (Gender Reassignment) Regulations 
1999 were issued to comply with the ruling of the European Court of 

Justice in P. v. S. and Cornwall County Council (30 April 1996). This 
provides generally that transsexual persons should not be treated less 
favourably in employment because they are transsexual (whether pre- or 
post-operative). 

E. Rape 

46. Prior to 1994, for the purposes of the law on rape, a male-to-female 
transsexual would have been regarded as a male. Pursuant to section 142 
of the Criminal Justice and Public Order Act 1994, for rape to be 
established there has to be "vaginal or anal intercourse with a person". 
In a judgment of 28 October 1996, the Reading Crown Court found 
that penile penetration of a male-to-female transsexual's artificially 
constructed vagina amounted to rape: R . v. Matthews (unreported). 

F. Imprisonment 

47. Prison rules require that male and female prisoners shall normally 
be detained separately and also that no prisoner shall be stripped and 
searched in the sight of a person of the opposite sex (Rules 12 § I and 41 
§ 3 of the Prison Rules 1999 respectively). 

48. According to the Report of the Working Group on Transsexual 
People (Home Office April 2000, see paragraphs 49-50 below), which 
conducted a review of law and practice, post-operative transsexuals 
where possible were allocated to an establishment for prisoners of their 
new gender. Detailed guidelines concerning the searching of transsexual 
prisoners were under consideration by which post-operative male-to­
f em ale transsexuals would be treated as women for the purposes of 
searches and searched only by women (see§§ 2.75-2. 76 of the report). 
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G. Current developments 

1. Review of the situation of transsexuals in the United K ingdom 

49. On 14 April 1999 the Secretary of State for the Home Department 
a nnounced the establishment of an Interdepartmental Working Group on 
Transsexual People with the following t erms of reference: 

"... to consider, with particular reference to birth certificates, the need for 
appropriate legal measures to address the problems experienced by transsexuals, 
having due regard to scientific and societa l developments, and measures undertaken in 
other countries to deal with this issue." 

50. The Working Group produced a report in April 2000 in which it 
examined the current position of transsexuals in the United Kingdom, 
with particula r reference to their status under nat ional law and the 
changes which might be made. It concluded: 

"5. 1. Transsexual people deal with their condition in di!Terent ways. Some live in the 
opposite sex without any treatment to acquire its physical a ttributes. Others take 
hormones so as to obtain some of the secondary characteristics of their chosen sex. A 
smaller number will undergo surgical procedures to make their bodies resemble, so far 
as possible, those of their acquired gender. The extent of treatment may be determined 
by individual choice, or by other factors such as health or financial resources. Many 
people revert to their biological sex afte r living for some time in the opposite sex, and 
some alternate between the two sexes throughout their lives. Consideration of the way 
forward must therefore take into account the needs of people a t these different stages of 
change. 

5.2. Measures have already been taken in a number of a reas to ass ist transsexual 
people. For example, discrimination in employment against people on the basis of their 
transsexuality has been prohibited by the Sex Discrimination (Gender Reassignment) 
Regula tions 1999 which, with few exceptions, provide tha t a transsexual person 
(whether pre- or post-operative) should not be treated less favourably because they are 
transsexual. T he criminal justice system (i.e. the police, prisons, courts, etc.) try to 
accommodate the needs of tra nssexua l people so far as is possible within opera t ional 
constraints. A transsexual o!Tender wi ll normally be charged in their acquired gender, 
a nd a post-operative prisoner will usually be sent to a prison appropriate to their new 
sta tus. Transsexual victims and witnesses will, in most circumstances, similarly be 
treated as belonging to their acquired gender. 

5.3. In addition, officia l documents will often be issued in the acquired gender where 
the issue is identifying the individual rather tha n legal sta tus. Thus, a transsexual 
person may obtain a passport, driving licence, medical card etc, in their new gender. 
We understand tha t ma ny non-governmental bodies, such as examination authorities, 
will often re-issue examination certificates e tc. (or otherwise provide evidence of 
qualifications) showing the required gender. We also fou nd that at least one insurance 
company will issue policies to transsexua l people in their acquired gender. 

5.4. Notwithstanding such provisions, transsexual people a rc conscious of certa in 
problems which do not have to be faced by the majority of the popula tion. Submissions 
to the Group suggested that the principal a reas where the transsexual community is 
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seeking change a rc birth certificates, the right to marry and full recognition of their new 
gender for all legal purposes. 

5.5. We have identified three opt ions for the future: 

- to leave the current situation unchanged; 

- to issue birth certificates showing the new name and, possibly, t he new gende r; 

- to grant full legal recognit ion of the new gender subject to certain criteria and 
procedures. 

We suggest that before taking a view on these options the Government may wish to 
put the issues out to public consultation." 

5 1. The report was presented to Parliament injuly 2000. Copies were 
placed in the libraries of both Houses of Parliament and sent to 280 
recipients, including Working Group members, Government officials, 
Members of Parlia ment, individuals and organisations. It was publicised 
by a Home Office press notice and made available to members of the 
public through applicat ion to the Home Office in writing, by e-mail, by 
telephone or the Home Office web site. 

2. Recent domestic case-law 

52. In the case of Bellinger v. Bellinger, ( [2001] Court of Appeal, Civil 
Division (England and Wales) 1140, 3 Family Court Reporter 1), the 
appellant who had been classified at birth as a man had undergone 
gender-reassignment surgery and in 198 1 had gone through a form of 
marriage with a man who was aware of her background. She sought a 
declaration under the Family Law Act 1986 that the marriage was va lid. 
The Court of Appeal held, by a majority, that the appellant's marriage was 
invalid as the parties were not respectively male and female, which terms 
were to be determined by biological criteria as set out in the decision of 
Corbett v. Corbett [197 1]. Although it was noted that there was an increasing 
emphasis upon the impact of psychological factors on gender, there was no 
clear point at which such factors could be said to have effected a change of 
gender. A person correctly registered as male at birth, who had undergone 
gender-reassignment surgery and was now living as a woman was 
biologically a male and therefore could not be defined as fem ale for the 
purposes of marriage. It was for Parliament, not for the courts, to decide 
at what point it would be appropriate to recognise that a person who had 
been assigned to one sex at birth had changed gender for the purposes of 
marriage. Dame Elizabeth Butler-Sloss, President of the Family Division 
noted the warnings of the European Court of Human Rights about 
continued lack of response to the situation of transsexuals and observed 
that largely as a result of these criticisms an interdepartmental working 
group had been set up, which had, in April 2000, issued a careful and 
comprehensive review of the medical condition, current practice in other 
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countries and the state of English law in relevant aspects of the life of an 
individual: 

"[95.] ... We inquired of Mr Moylan on behalf of the Attorney-General, what steps 
were being ta ken by any government department, to take forward any of the 
recommendations of the Report, or to prepare a consultation paper for public 
discussion. 

(96.] To our dismay, we were informed that no steps whatsoever have been, or to the 
knowledge of Mr Moylan, were intended to be, taken to carry this matter forward. It 
appears, therefore, that the commissioning and comple tion of the report is the sum of 
the activity on the problems identified both by the Home Secre tary in his terms of 
reference, a nd by the conclusions of the members of the working group. That would 
seem to us to be a fai lure to recognise the increasing concerns and changing a ttitudes 
across western Europe which have bee n set out so clearly and strongly in judgments of 
Members of the European Court at Strasbourg, and which in our view need to be 
addressed by the UK ... 

ll 09.] We would add however, with the strictures of the European Court of H uman 
Rights well in mind, tha t there is no doubt that the profoundly unsatisfactory nature of 
the present posit ion and the plight of transsexuals requires careful considerat ion. The 
recommendation of the interdepartmental working group for public consultation merits 
action by the government departments involved in these issues. The problems will not go 
away and may well come again before the European Court sooner ra ther than la te r." 

53. In his dissenting judgment, Lord Justice Thorpe considered tha t 
the foundations of the judgment in Corbett v. Corbett wer e no longer 
secure, taking the view that an approach restricted to biological criteria 
was no longer permissible in the light of scientific, medical and social 
change. 

"( 155.] To make the chromosomal factor conclusive, or even dominant, seems to me 
particularly questionable in the context of ma rriage. For it is an invisible feature of an 
individual, incapable of perception or registration other than by scientific test. It makes 
no contribution to the phys iological or psychological self. Indeed in the context of the 
institut ion of marriage as it is today it seems to me right as a matter of principle a nd 
logic to g ive predominance to psychological factors just as it seem right to carry out the 
essential assessment o f gender a t or short ly before the time of marriage rather than at 
the time of birth ... 

[ 160.] The present cla im lies most evidently in the te rritory of the family justice 
system. That system must a lways be sufficiently fl exible to accommodate socia l 
change. It must also be humane and swift to recognise the right to human dignity and 
to freedom of choice in the individual's private life. One of the object ives of sta tute law 
reform in th is fie ld must be lo ensure that the law reacts lo and reflects socia l change. 
That must a lso be an objective of the judges in this fie ld in the construction of existing 
sta tutory provisions. T am strongly of the opinion tha t there are not sufficiently 
compelling reasons, having regard to the interes ts of others affected or, more 
relevantly, the interes ts of socie ty as a whole, to deny this appellant legal recognition 
of her marriage. I would have a llowed this appeal." 

H e also noted the lack of progress in domes tic reforms: 
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"[ 15 1.) ... a lthough the [interdepartmental) report has been made available by 
publication, Mr Moylan said that there has since been no public consultation. 
Furthermore when asked whether the Government had any present intention of 
initiating public consultat ion or any other process in preparation for a parliamentary 
Bill, Mr Moylan said tha t he had no instructions. Nor did he have any instructions as to 
whether the Government intended to legislate. My experience over the last ten years 
suggests how hard it is for any d epa rtment to gain a s lot for family law reform by 
primary legislation. These circumstances reinforce my view that it is not only open to 
the court but it is its duty lo construe section 11 (c) either strictly, a lternatively libe rally 
as the evidence and the submissions in this case j ustify." 

3. Proposals to reform the system of registration of births, marriages and deaths 

54. In January 2002, the Government presented to Parliament the 
document "Civil Registration: Vital Change (Birth, Marriage and Death 
Registration in the 2l st Century) " which set out plans for creating a 
central database of registration records moving away from a traditional 
snapshot of life events towards the concept of a living record or single 
"through life" record: 

"In time, updating the information in a birth record wi ll mean that changes to a 
person's names, and potentia lly, sex will be able lo be recorded ." (paragraph 5. 1) 

"5.5 Making changes 

There is strong support for some relaxation lo the rules that govern corrections lo the 
records. Currently, once a record has been created, the only corrections that can be 
made a re where it can be shown that an error was made at the time of regist ration and 
that this can be es tablished. Correcting even the simplest spelling error requires formal 
procedures and the examina tion of appropria te evidence. The final record contains the 
full original a nd corrected information which is shown on subsequently issued 
certificates. The Government recognises that this can act as a disincentive. In future, 
changes (to reflect developments after the origina l record was made) will be made a nd 
formally recorded. Documents issued from the records will contain only the information 
as amended, though all the information will be re tained .... " 

H. Liberty's third party intervention 

55. Liberty updated the written observations submitted in Sheffield and 
Horsham v. the United Kingdom concerning the legal recognition of 
transsexuals in comparat ive law Uudgment of 30 July 1998, Reports of 

Judgments and Decisions 1998-V, p. 2021, § 35). In its 1998 study it had 
found that over the previous decade there had been an unmistakable 
trend in the member States of the Council of Europe towards giving full 
legal recognition to gender reassignment. In particular, it noted that out 
of thirty-seven countries analysed only four (including the United 
Kingdom) did not permit a change to be made to a person's birth 
certificate in one form or another to reflect the reassigned sex of that 
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person. In cases where gender reassignment was legal and publicly 
funded, only the United Kingdom and Ireland did not give full legal 
recognition to the new gender identity. 

56. In its follow up study submitted on 17 January 2002, Liberty noted 
that while there had not been a statistical increase in States giving full 
legal recognition of gender reassignment within Europe, information 
from outside Europe showed developments in this direction. For 
example, there had been statutory recognition of gender reassignment in 
Singapore, and a similar pattern of recognition in Canada, South Africa, 
Israel, Australia, New Zealand and a ll except two of the States of the 
United States of America. It cited in particular the cases of Attorney­
General v. Otahuhu F amity Court ( [ 1995] 1 New Zealand Law Reports 60) 
and Re Kevin ([2001] Family Court of Australia 1074) where in New 
Zealand and Australia transsexual persons' assigned sex was recognised 
for the purposes of validating their marriages. In the latter case, 
Mr Justice Chisholm held: 

"I see no basis in legal principle or policy why Austra lian law should follow the 
decision in Corbett. To do so would, I think, create indefensible inconsistencies between 
Australian marriage law a nd other Australian laws. It would take the law in a direction 
that is generally contrary to development in other countries. It would perpetuate a view 
that flies in the face of current medical understanding and practice. Most of a ll, it would 
impose indefensible suffering on people who have a lready had more than their share of 
difficulty, with no benefit to socie ty ... 

... Because the words 'man' and 'woman' have their ordinary contemporary meaning, 
there is no formulaic solut ion to determining the sex of an individual for the purpose of 
the law of marriage. That is, it cannot be said as a matter of law tha t the question in a 
particular case will be determined by applying a single criterion, or limited list of 
cri teria. Thus it is wrong to say that a person's sex depends on any single factor, such 
as chromosomes or genita l sex; or some limited range of factors, such as the state of the 
person's gonads, chromosomes or genita ls (whether at birth or at some other time). 
Similarly, it would be wrong in law to say tha t the question can be resolved by 
reference sole ly to the person's psychological stale, or by identifying the person's 'brain 
sex'. 

To determine a person's sex for the law of marriage, a ll relevant matters need to be 
considered . I do not seek to s tate a complete list or sugges t that any factors necessarily 
have more importance than others. However the relevant matters include, in my 
opinion, the person's biological and phys ical characteristics a t birth (including gonads, 
genitals and chromosomes) ; the person's life experiences, including the sex in which he 
or she was brought up and the person's attitude to it ; the person's self-perception as a 
man or a woman; the extent to which the person has functioned in socie ty as a man or a 
woman; any hormonal, surgical or other medical sex re-assignment treatments the 
person has undergone, and the consequences of such treatment; and the person's 
biological, psychological a nd physical characteristics a t the time of the marriage ... 

For the purpose of ascertaining the validity of a marriage under Austra lian law the 
question whether a person is a man or a woman is to be de termined as of the date of 
marriage ... " 
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57. As regarded the eligibility of post-operative transsexuals to marry 
a person of sex opposite to their acquired gender, Liberty's survey 
indicated that 54% of Contracting States permitted such marriage 
(Annex 6 listed Austria, Belgium, Denmark, Estonia, Finland, France, 
Germany, Greece, Iceland, Italy, Latvia, Luxembourg, the Netherlands, 
Norway, Slovakia, Spain, Sweden, Switzerland, Turkey and Ukraine), 
while 14% did not (Ireland and the United Kingdom did not permit 
marriage, while no legislation existed in Moldova, Poland, Romania and 
Russia). The legal position in the remaining 32% was unclear. 

III. INTERNATIONAL TEXTS 

58. Article 9 of the Charter of Fundamental Rights of the European 
Union, signed on 7 December 2000, provides: 

"The right to marry and the right to found a family shall be guaranteed in accordance 
with the national laws governing the exercise of these rights." 

THE IAW 

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

59. The applicant claims a violation of Article 8 of the Convention, the 
relevant part of which provides as follows: 

" I. Everyone has the right to respect for his private ... life ... 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 

A Arguments of the parties 

1. The applicant 

60. The applicant submitted that despite warnings from the Court as 
to the importance for keeping under review the need for legal reform the 
Government had still not taken any constructive steps to address the 
suffering and distress experienced by the applicant and other post­
operative transsexuals. The lack of legal recognition of her changed 
gender had been the cause of numerous discriminating and humiliating 
experiences in her everyday life. In the past, in particular from 1990 to 
1992, she was abused at work and did not receive proper protection 
against discrimination. She claimed that all the special procedures 
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through which she had to go in respect of her NI contributions and Sta te 
retirement pension constituted in themselves unjustified differences in 
t reatme nt, as they would have been unnecessary had she been recognised 
as a woman for legal purposes. In particular, the very fact that the 
Department of Social Security (DSS) opera ted a policy of marking the 
records of tra nssexuals as sensitive was a difference in treatment. As a 
result, for example, the applicant cannot a ttend the DSS without having 
to ma ke a special appointment. 

6 1. The a pplicant further submitted tha t the danger of her employer 
learning about her pas t identity was real. It was poss ible for the employer 
to trace back her employment history on the basis of her NI number and 
this had in fact happened. She claimed tha t her recent failure to obtain a 
promotion was the result of the employer realising her sta tus. 

62. As regarded pensionable age, the applicant submitted that she had 
worked for forty-four years and that the refusal of her entitlement to a 
Sta te re tire ment pe nsion at the age of 60 on the basis of the pure 
biological test for determining sex was contrary to Article 8 of the 
Convention. She was similarly unable to apply for a free London bus pass 
at the age of 60 as other women were but had to wa it until the age of 65. 
She was also required to declare her birth sex or disclose her birth 
certificate when applying for life insura nce, mortgages, private pensions 
or car insurance, which led her not to pursue these possibilities to her 
advantage. 

63. The applicant argued that ra pid changes, in respect of the 
scientific understanding of, and the social a ttitude towards, trans­
sexua lism were ta king place not only across Europe but elsewhere as 
well. She referred, inter alia, to Article 29 of the Ne therlands C ivil Code, 
section 6 of Ita lian Law no. 164 of 14 April 1982, a nd Article 29 of the 
Turkish Civil Code as amended by Law no. 3444 of 4 May 1988, which 
a llowed the amendment of civil sta tus. Also, under a 1995 New Zeala nd 
statute, Part V, section 28, a court could order the legal recogni t ion of 
the cha nged gender of a tra nssexual a fter exa mina tion of medical and 
other evidence. The applicant saw no convincing reason why a similar 
approach should not be adopted in the U nited Kingdom. The applicant 
a lso pointed to increas ing social acceptance of t ranssexuals and interest 
in issues of concern to them reflected by coverage in the press, radio a nd 
television, including sympathetic dramatisation of transsexual charact ers 
in mainstream programming. 

2. The Government 

64. Referring to the Court's case-law, the Government maintained 
that there was no genera lly accepted approach among the Contracting 
Sta tes in respect of tra nssexuality and tha t, in view of the margin of 
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appreciation left to States under the Convention, the lack of recognition in 
the United Kingdom of the applicant's new gender identity for legal 
purposes did not entail a violation of Article 8 of the Convention. They 
disputed the applicant's assertion that scientific research and "massive 
societal changes" had led to wide acceptance, or consensus on issues, of 
transsexualism. 

65. The Government accepted that there may be specific instances 
where the refusal to grant legal recognition of a transsexual's new sexual 
ide ntity may amount to a breach of Article 8, in particular where the 
transsexual as a result suffered practical and actual detriment and 
humilia tion on a daily basis (see B. v. France, judgment of 25 March 1992, 
Series A no. 232-C, pp. 52-54, §§ 59-63). However, they denied that the 
applicant faced any comparable practical disadvantages, as she had been 
able, inter alia, to obtain important identification documents showing her 
chosen names and sexual identity (for example, a new passport or driving 
licence) . 

66. As regards the specific difficulties claimed by the applicant, the 
Government submitted that an employer was unable to establish the sex 
of the applicant from the NI number itse lf since it did not contain any 
e ncoded reference to he r sex. The applicant had been issued with a new 
NI card with her changed name and style of address . Furthermore, the 
DSS had a policy of confidentiality of the personal details of a NI number 
holder and, in particular, a policy and procedure for the special protection 
of transsexuals. As a result, an employer had no means of lawfully 
obtaining information from the DSS about the previous sexua l identity of 
an employee. It was a lso in their view highly unlikely that the applicant's 
e mployer would discover her cha nge of gender through her NI number in 
any other way. The refusal to issue a new NI number was justified , the 
uniqueness of the NI number being of critical importance in the 
administration of the national insurance system, and for the prevention 
of the fraudulent use of old NI numbers. 

67. The Government argued that the applicant's fear that her previous 
sexua l identity would be revealed upon reaching the age of 60, when her 
employer would no longer be required to make NI contribution deductions 
from her pay, was entirely without foundation, the applicant having 
already been issued with a suitable Age Exemption Certificate on Form 
CF384. 

68. Concerning t he impossibility for the applicant to obtain a State 
retire ment pension at the age of 60, the Government submitted that the 
distinction between men and women as regarded pension age had been 
held to be compatible with European Community law (Article 7 § l (a) of 
Directive 79/7 /EEC; European Court of Justice, R. v. Secretary of State for 
Social Security, ex parte Equal Opportunities Commission, Case C-9/9 1, [ 1992] 
European Court Reports 1-4927). Also, since the preserving of the 
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applicant's legal status as a man was not contrary as such to Article 8 
of the Convention, it would constitute favourable treatment unfair to 
the general public to allow the applicant 's pension entitlement at the age 
of60. 

69. Finally, as regards allegations of assault and abuse at work, the 
Government submitted that the applicant could have pressed charges 
under the criminal law for harassment and assault. Harassment in the 
workplace on the grounds of transsexuality would also give rise to a claim 
under the Sex Discrimination Act 1975 where the employers knew of the 
harassment and took no steps to prevent it. Adequate protection was 
therefore available under domestic law. 

70. The Government submitted that a fair balance had therefore been 
struck between the rights of the individual and the general interest of the 
community. To the extent that there were situations where a transsexual 
may face limited disclosure of their change of sex, these situations were 
unavoidable and necessary as, for example, in the context of contracts of 
insurance where medical history and gender affected the calculation of 
premiums. 

B. The Court's assessment 

1. Preliminary considerations 

71. This case raises the issue whether or not the respondent State has 
fai led to comply with a positive obligat ion to ensure the right of the 
a pplicant, a post-operative male-to-fem a le transsexual, to respect for her 
private !if e, in particular through the Jack of legal recognition given to her 
gender reassignment . 

72. The Court notes tha t the notion of "respect" as understood in 
Article 8 is not clear cut, especially as far as the positive obligat ions 
inherent in tha t concept are concerned - having regard to the diversity of 
practices followed and the situations obta ining in the Contracting States, 
the notion's requirements will vary considerably from case to case a nd the 
margin of appreciation to be accorded to the a uthorities may be wider 
than that applied in other areas under the Convention. In determining 
whether or not a positive obligat ion exists, regard must also be had to 
the fair balance that has to be struck between the general interest of the 
community and the interests of the individual, the search for which 
balance is inherent in the whole of the Convention (see Cossey v. the United 
Kingdom,judgment of27 September 1990, Series A no. 184, p. 15, § 37). 

73. The Court reiterates tha t it has already examined complaints 
about the position of tra nssexuals in the United Kingdom (see Rees v. the 
United Kingdom, judgm ent of 17 O ctober 1986, Series A no. 106; Cossey, 
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cited above; X, Y and Z v. the United Kingdom, judgment of 22 April 1997, 
Reports 1997-11; and Sheffield and Horsham, cited above). In those cases, it 
held tha t the refusal of the United Kingdom government to alter the 
register of births or to issue birth certificates whose contents a nd nature 
differed from those of the original entries concerning the recorded gender 
of the individual could not be considered as an interference with the right 
to respect for private life (see Rees, p. 14, § 35, and Cossey, p. 15, § 36, both 
cited above). It also held that there was no positive obligation on the 
Government to a lter their ex isting system for the registra tion of births 
by establishing a new syst em or type of documentation to provide proof of 
current civil status. Similarly, there was no duty on the Government to 
permit a nnotations to the exis ting register of births, or to keep any such 
annotation secret from third parties (see Rees, p. 17, § 42, and Cossey, p. 15, 
§§ 38-39, both cited above). It was found in those cases that the authorities 
had taken steps to minimise intrusive enquiries (for example, by allowing 
transsexuals to be issued with driving licences, passports a nd other types 
of documents in their new name and gender). Nor had it been shown that 
the failure to accord general legal recognition of the cha nge of gender had 
given rise in the applicants' own case histories to detriment of sufficient 
seriousness to override the respondent State's margin of apprecia tion in 
this area (see Sheffield and Horsham, cited above, p. 2028-29, § 59) . 

74. While the Court is not formally bound to follow its previous 
judgments, it is in the interests of legal certainty, foreseeability and 
equality before the law tha t it should not depart, without good reason, 
from precedents la id down in previous cases (see, for example, Chapman 
v. the United Kingdom [GC], no. 27238/95, § 70, ECHR 2001-1). However , 
since the Convention is first and foremost a system for the protection of 
human rights, the Court must have regard to the cha nging conditions 
within the respondent State a nd within Contracting States generally and 
respond, for example, to any evolving convergence as to the standa rds to 
be achieved (see, among other authorities, Cossey, cited above, p. 14, § 35, 
and Stafford v. the Uni ted Kingdom [GC], no. 46295/99, §§ 67-68, ECHR 
2002-IV) . It is of crucial importance that the Convention is interpreted 
and applied in a manner which renders its rights practical and effective, 
not theoretical a nd illusory. A failure by the Court to maintain a dynamic 
and evolutive approach would indeed risk rendering it a bar to reform or 
improvement (see Stajford, cited above, § 68). In the present context the 
Court has, on several occasions since 1986, signa lled its consciousness of 
the serious problems fac ing transsexuals a nd stressed the importance of 
keeping the need for appropriate legal measures in this a rea under review 
(see Rees, pp. 18-1 9, § 47; Cossey, p. 17, § 42; and Sheffield and Horsham, 
p. 2029, § 60, a ll cited above). 

75. The Court proposes therefore to look at the situation within and 
outside the Contract ing State to assess "in the light of present-day 
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conditions" what is now the appropriate interpretation a nd application of 
the Convention (see Tyrer v. the United Kingdom, judgment of 25 April 1978, 
Series A no. 26, pp. 15-1 6, § 3 1, and subsequent case-law). 

2. The applicant )s situation as a transsexual 

76. The Court observes that the applicant, registered at birth as male, 
has undergone gender-reassignment surgery and lives in society as a 
female. Nonetheless, the applicant remains, for legal purposes, a male. 
This has had, and continues to have, effects on the applicant's life 
where sex is of legal relevance and dist inctions are made between 
men and women, as, inter alia, in the area of pensions and retirement age. 
For example, the applicant must continue to pay national insurance 
contributions until the age of 65 due to her legal status as male. H owever 
as she is employed in her gender identity as a female, she has had to obtain 
an exemption certificate which allows the payments from her employer to 
stop while she continues to ma ke such payments herself. Although the 
Government submitted that this made due allowance for the difficulties 
of her position, the Court would note that she nonetheless has to make use 
of a special procedure that might in itse lf call a ttention to her sta tus. 

77. It must also be recognised that serious interference with private 
life can arise where t he sta te of domestic law conflicts with a n important 
aspect of personal identity (see, mutatis mutandis, Dudgeon v. the United 
Kingdom, judgment of 22 October 198 1, Series A no. 45, pp. 18-1 9, § 4 1). 
The stress and alienation arising from a discordance between the position 
in society assumed by a post-operative transsexual a nd the status imposed 
by law which refuses to recognise the cha nge of gender cannot, in the 
Court's view, be regarded as a minor inconvenience arising from a 
formality. A conflict between socia l reality a nd law arises which places 
the transsexual in an a noma lous position, in which he or she may 
experience feelings of vulnerability, humiliation and anxiety. 

78. In this case, as in many others, the applicant 's gender reassign­
ment was carried out by the National H ealth Service, which recognises 
the condition of gender dysphoria and provides, inter alia , reassignment 
by surgery, with a view to achieving as one of its principal purposes as 
close an assimilation as possible to the gender in which the transsexua l 
perceives that he or she properly belongs. The Court is struck by the fact 
that nonetheless the gender reassignment which is lawfully provided is not 
met with full recognition in law, which might be regarded as the final and 
culmina ting step in the long and difficult process of transformation which 
the transsexual has undergone. The coherence of the administra tive and 
legal practices within the domestic system must be regarded as an 
important factor in the assessment carried out under Article 8 of the 
Convention. Where a State has authorised the treatment and surgery 
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alleviating the condition of a transsexual, financed or assisted in financing 
the operations and indeed permits the artificial insemination of a woman 
living with a female-to-male transsexual (as demonstrated in X, Y and Z 
v. the United Kingdom, cited above), it appears illogical to refuse to recognise 
the Legal implications of the result to which the treatment leads. 

79. The Court notes that the unsatisfactory nature of the current 
position and plight of transsexuals in the United Kingdom has been 
acknowledged in the domestic courts (see Bellinger v. Bellinger, cited 
above, paragraph 52) and by the Interdepartmental Working Group 
which surveyed the situation in the United Kingdom and concluded that, 
notwithstanding the accommodations reached in practice, transsexual 
people were conscious of certain problems which did not have to be faced 
by the majority of the population (see paragraph 50 above). 

80. Against these considerations, the Court has examined the 
countervailing arguments of a public interest nature put forward as 
justifying the continuation of the present situation. It observes that in 
the previous United Kingdom cases weight was given to medical and 
scientific considerations, the state of any European and international 
consensus and the impact of any changes to the current birth-register 
system. 

3. Medical and scientific considerations 

81. It remains the case that there are no conclusive findings as to the 
cause of transsexualism and, in particular, whether it is wholly 
psychological or associated with physical differentiation in the brain. The 
expert evidence in the domestic case of Bellinger v. Bellinger was found to 
indicate a growing acceptance of findings of sexual differences in the brain 
that are determined pre-natally, although scientific proof for the theory 
was far from complete. The Court considers it more significant however 
that transsexualism has wide international recognition as a medical 
condition for which treatment is provided in order to afford relief (for 
example, The Diagnostic and Statistical Manual, 4th edition (DSM-IV) 
replaced the diagnosis of transsexualism with "gender-identity disorder"; 
see also The International Classification ef Diseases, l Oth edition (ICD-10)). 
The United Kingdom National Health Service, in common with the vast 
majority of Contracting States, acknowledges the existence of the 
condition and provides or permits treatment, including irreversible 
surgery. The medical and surgical acts which in this case rendered the 
gender reassignment possible were indeed carried out under the 
supervision of the national health authorities. Nor, given the numerous 
and painful interventions involved in such surgery and the level of 
commitment and conviction required to achieve a change in social 
gender role, can it be suggested that there is anything arbitrary or 
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capricious in the decision taken by a person to undergo gender 
reassig nment. In those circumstances, the ongoing scientific and medical 
debate as to the exact causes of the condition is of diminished relevance. 

82. While it a lso remains the case that a transsexual cannot acquire a ll 
the biological characteristics of the assigned sex (see Sheffield and Horsham, 
cited above, p. 2028, § 56), the Court notes that with increasingly 
sophisticated surgery and types of hormonal treatments, the principal 
unchanging biological aspect of gender identity is the chromosomal 
element. It is known however that chromosomal anomalies may arise 
naturally (for example, in cases of intersex conditions where the 
biological criteria a t birth are not congruent) and in those cases, some 
persons have to be assigned to one sex or the other as seems most 
appropria te in the circumstances of the individual case. It is not apparent 
to the Court that the chromosomal element, amongst all the others, must 
inevita bly take on decisive significance for the purposes of legal 
attribution of gender identity for transsexuals (see the dissenting opinion 
of T horpe LJ in Bellinger v. Bellinger cited in paragraph 52 above; and the 
judgment of C hisholm J in the Australian case, Re Kevin, cited in 
paragraph 56 a bove) . 

83. The Court is not persuaded the refore that the sta t e of medical 
science or scientific knowledge provides any determining argument as 
regards the legal recognition of tra nssexuals. 

4. The state ef any European and international consensus 

84. Already at the time of the Sheffield and Horsham case, there was an 
emerging consensus within Contracting States in the Council of Europe 
on providing legal recognition following gender reassignment (see 
Sheffield and Horsham, cited above, p. 202 1, § 35) . T he latest survey 
submitted by Liberty in the present case shows a continuing inter­
na tional trend towards legal recognition (see paragraphs 55-56 above) . In 
Australia and New Zeala nd, it a ppears that the courts are moving away 
from the biological birth view of sex (as set out in the United Kingdom 
case of Corbett v. Corbett) and taking the view that sex, in the context of a 
transsexual wishing to marry, should depend on a multitude of factors to 
be assessed at the time of the marriage. 

85. The Court observes that in Rees in 1986 it had noted that little 
common ground existed between Sta tes, some of which did permit 
change of gender and some of which did not and that genera lly speaking 
the law seemed to be in a state of transition (see Rees, cited above, p. 15, 
§ 37). In the la ter case of Sheffield and Horsham, t he Court's judgme nt la id 
emphasis on the lack of a common European approach as to how to 
address the repercussions which the legal recognition of a cha nge of sex 
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may entail for other areas of law such as marriage, filiation, privacy or 
data protection. While this would appear to remain the case, the lack of 
such a common approach a mong forty-three Contracting States with 
widely diverse legal systems a nd traditions is hardly surprising. In 
accordance with the principle of subsidiarity, it is indeed primarily for 
the Contracting States to decide on the measures necessary to secure 
Convention rights within their jurisdiction and, in resolving within their 
domestic legal systems the practical problems created by the legal 
recognition of post-operative gender status, the Contracting States must 
enjoy a wide margin of appreciation. The Court accordingly attaches less 
importa nce to the lack of evidence of a common European approach to the 
resolution of the legal and practical problems posed, than to the clear 
and uncontested evidence of a continuing internationa l trend in favour 
not only of increased social acceptance of transsexuals but of legal 
recognition of the new sexual identity of post-operative transsexuals. 

5. I mpact on the birth-register system 

86. In Rees, the Court a llowed that great importa nce could be placed by 
the Government on the historical nature of the birth-record system. The 
argument that a llowing exceptions to this sys tem would undermine its 
function weighed heavily in t he assessment. 

87. It may be noted however that exceptions are a lready made to the 
historic basis of the birth r egister system, namely, in the case of 
legitimisation or adoptions, where there is a possibility of issuing 
updated certificates to reflect a change in status after birth. To make a 
further exception in the case of transsexuals (a category estimated as 
including some 2,000 to 5,000 persons in the United Kingdom according 
to the Interdepartmental Working Group Report, p. 26) would not, in the 
Court's view, pose the threat of overturning the entire system. Although 
previous reference has been made to detriment suffered by third parties 
who might be unable to obtain access to the original entries and to 
complicat ions occurring in the fie ld of family and succession law (see 
R ees, cited above, p. 18, § 43), these assertions are framed in general 
terms a nd the Court does not find, on the basis of the material before it 
at this time, that any real prospect of prejudice has been identified as 
likely to arise if changes were m ade to the current system. 

88. Furthermore, the Court notes that the Government have recently 
issued proposals for reform which would allow ongoing amendment to civil 
status data (see paragraph 54 above). It is not convinced therefore that 
the need to uphold rigidly the integrity of the historic basis of the birth­
registration system takes on the same importance in the current climate 
as it did in 1986. 
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6. Striking a balance in the present case 

89. The Court has noted above (see paragraphs 76-79) the difficu lties 
and anomalies of the applicant's situation as a post-operative transsexual. 
It must be acknowledged that the level of daily interference suffered by 
the applicant in B. v. France (cited above) has not been attained in this 
case and that on certain points the risk of difficulties or embarrassment 
faced by the present applicant may be avoided or minimised by the 
practices adopted by the authorities. 

90. Nonetheless, the very essence of the Convention is respect for 
human dignity and human freedom. Under Article 8 of the Convention in 
particular, where the notion of personal autonomy is a n important 
principle underlying the interpretation of its guarantees, protection is 
given to the personal sphe re of each individual, including the right to 
establish d etails of their identity as individual human beings (see, inter 
alia, Pretty v. the United Kingdom, no. 2346/02, § 62, ECHR 2002-111, and 
M ikulii v. Croatia, no. 53 176/99, § 53, ECHR 2002-1). In the twenty-first 
century the right of transsexuals to personal development and to physical 
and moral security in the fu ll sense enjoyed by others in society cannot be 
regarded as a matter of controversy requiring the lapse of time to cast 
clearer light on the issues involved. In short, the unsatisfactory situation 
in which post-operative transsexuals live in an intermedia te zone as 
not quite one gender or the other is no longer sustainable. Domestic 
recognition of this evaluation may be found in the report of the 
Interdepartmental Working Group and the Court of Appeal's judgment 
of Bellinger v. Bellinger (see paragraphs 50, 52-53 above). 

91. The Court does not underestimate the difficulties posed or the 
importa nt repercussions which any major change in the system will 
inevitably have, not only in the field of birth registration, but also in the 
areas of access to records, family law, affiliation, inheritance, crimina l 
just ice, employment, social security and insurance. However, as is made 
clear by the report of the Interdepartmental Working Group, these 
problems are far from insuperable, to the extent that the Working Group 
felt able to propose as one of the options full legal recognition of the new 
gender, subject to certain criteria and procedures. As Lordjustice Thorpe 
observed in Bellinger v. Bellinger, any "spectral difficulties", particularly in 
the field of family law, are both manageable and acceptable if confined to 
the case off ully achieved and post-operative transsexuals. Nor is the Court 
convinced by arguments tha t a llowing the applicant to fall under the rules 
applicable to women, which would also change the date of e ligibility for her 
State pension, would cause any injustice to others in the national insurance 
and State pension systems as alleged by the Government. No concrete 
or substantial hardship or detriment to the public interest has indeed 
been demonstrated as likely to flow from a ny change to the status of 
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transsexuals and, as regards other possible consequences, the Court 
considers that society may reasonably be expected to tolerate a certain 
inconvenience to enable individuals to live in dignity and worth in 
accordance with the sexual identity chosen by them at great personal cost. 

92. In the previous cases from the United Kingdom, this Court 
has since 1986 emphasised the importance of keeping the need for 
appropriate legal measures unde r review having regard to scientific 
and societal developments (see references a t paragraph 73) . Most 
recently in 1998, in Sheffield and Horsham , it observed that the respondent 
State had not yet ta ken any steps to do so despite an increase im the 
social acceptance of the phenome non of transsexualism and a growing 
recognition of the problems with which tra nssexuals are confronted (see 
Sheffield and Horsham, cited above, p. 2029, § 60). Even though it found no 
violation in tha t case, the need to keep this area under review was 
expressly re-iterated. Since then, a report has been issued in April 2000 
by the Interdepartmental Working Group which set out a survey of the 
current position of transsexuals in, inter alia, criminal law, family a nd 
employment matters and identified various options for reform. Nothing 
has effectively been done to further these proposals and in July 2001 
the Court of Appeal noted that there were no plans to do so (see 
paragraphs 52-53 above). It may be observed that the only legisla tive 
reform of note, applying certain non-discrimination provisions to 
transsexua ls, flowed from a decision of the European Court of Justice of 
30 April 1996 which held that discrimination based on a change of gender 
was equivalent to discrimination on grounds of sex (see paragraphs 43-45 
above). 

93. Having regard to the above considerations, the Court finds that 
the respondent Government can no longer claim that the matter falls 
within their margin of appreciation, save as regards the appropria te 
means of achieving recognition of the right protected under the 
Convention. Since there are no significant factors of public interes t to 
weigh against the interest of this individual applicant in obtaining legal 
recognition of her gender reassignment, it reaches the conclusion that 
the fair balance that is inherent in the Convention now tilts decisively in 
favour of the applicant. There has, accordingly, been a failure to respect 
her right to private life in breach of Article 8 of the Convention. 

II . ALLEGED VIOLATION OF ARTICLE 12 OF THE CONVENTION 

94. The a pplicant also claimed a violation of Article 12 of the 
Convention, which provides as follows : 

"Men and women of marriageable age have the right to marry and to fou nd a family, 
according to the national laws governing the exercise of this right." 
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A. Arguments of the parties 

1. The applicant 

95. The applicant complained that although she currently enjoyed a 
full physical relationship with a man, she and her partner could not 
marry because the law treated her as a man. She argued that the Corbett 
v. Corbett definition of a person's sex for the purpose of marriage had been 
shown no longer to be sufficient in the recent case of Bellinger v. Bellinger 
and that even if a reliance on biological criteria remained acceptable, it 
was a breach of Article 12 to use only some of those criteria for 
determining a person's sex and excluding those who failed to fulfil those 
elements. 

2. The Government 

96. The Government referred to the Court's previous case-law (see 
Rees, Cossey and Sheffield and Horsham, all cited above) and maintained that 
neither Article 12 nor Article 8 of the Convention required a State to 
permit a transsexual to marry a person of his or her original sex. They 
also pointed out that the domestic law approach had been recently 
reviewed and upheld by the Court of Appeal in Bellinger v. Bellinger, the 
matter now pending before the House of Lords. In their view, if any 
change in this important or sensitive area were to be made, it should 
come from the United Kingdom's own courts acting within the margin of 
appreciation which this Court has always afforded. They also ref erred to 
the fact that any change brought the possibility of unwanted consequences, 
submitting that legal recognition would potentially invalidate existing 
marriages and leave transsexuals and their partners in same-sex 
marriages. They emphasised the importance of proper and careful review 
of any changes in this area and the need for transitional provisions. 

B. The Court's assessme nt 

97. The Court recalls that in Rees, Cossey and Sheffield and Horsham the 
inability of the transsexuals in those cases to marry a person of the sex 
opposite to their reassigned gender was not found in breach of Article 12 
of the Convention. These findings were based variously on the reasoning 
that the right to marry referred to traditional marriage between persons 
of opposite biological sex (see Rees, cited above, p. 19, § 49), the view that 
continued adoption of biological criteria in domestic law for determining a 
person's sex for the purpose of marriage was encompassed within the 
power of Contracting States to regulate by national law the exercise of 
the right to marry and the conclusion that national laws in that respect 
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could not be regarded as res tricting or reducing the right of a transsexual 
to ma rry in such a way or to such an extent tha t the very essence of the 
right was impaired (see Cossey, pp. 17-1 8, §§ 44-46, and Sheffield and 
Horsham, p. 2030, §§ 66-67, both cited above). Refe rence was also made to 
the wording of Article 12 as protecting ma rriage as the basis of the family 
(see Rees, loc. cit.). 

98. Reviewing the situation in 2002, the Court observes that Article 12 
secures the fundamenta l right of a man and woma n to marry and to found 
a family. The second aspect is not however a condition of the first a nd the 
inability of a ny couple to conceive or pa rent a child cannot be regarded as 
per se removing their right to enjoy the first limb of this provision. 

99. The exercise of the right to ma rry gives rise to social, persona l a nd 
legal consequences. It is subject to the na tional laws of the Contracting 
States but the limita tions thereby introduced must not restric t or reduce 
the right in such a way or to such an extent that the very essence of the 
right is impa ired (see Rees, cited above, p. 19, § 50, and F. v. Switzerland, 
judgment of 18 December 1987, Series A no. 128, p. 16, § 32). 

100. It is true. that the first sentence refers in express terms to the 
right of a man and wom an to ma rry. The Court is not persuaded tha t 
a t the date of this case it can still be assumed that these terms must 
refer to a determination of gender by purely biological criteria (as held 
by Ormrod J in Corbett v. Corbett , paragraph 2 1 above). There have been 
major socia l cha nges in the institution of marr iage since the adoption 
of the Convention as well as dra matic changes brought about by 
developments in medicine and science in the fi eld of transsexuality. The 
Court has found above, under Article 8 of the Convention, tha t a test of 
congruent biological fac tors can no longer be decisive in denying legal 
recognition to the cha nge of gender of a pos t-opera tive transsexua l. 
There are other importa nt factors - the accepta nce of the condition 
of gender-identity disorder by the medical professions a nd health 
authorities within Contracting States, the provision of treatment 
including surgery to assimilate the individual as closely as possible to the 
gender in which they perceive that they properly belong and the 
assumption by the transsexua l of the socia l role of the assigned gender. 
The Court would also note that Article 9 of the recently adopted C ha rter 
of Fundamental Rights of the European Union departs, no doubt 
delibera tely, from the wording of Article 12 of the Convention in 
removing the reference to men a nd women (see pa ragraph 58 above). 

101. The right under Article 8 to respect for priva te life does not, 
however, subsume all the issues under Article 12, where conditions 
imposed by na tional laws are accorded a specific m ention. The Court has 
therefore considered whether the allocation of sex in nationa l law to tha t 
registered a t birth is a limita tion impairing the very essence of the right to 
marry in this case. In that regard, it finds that it is artificial to asse rt tha t 
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post-operative transsexuals have not been deprived of the right to marry 
as, according to law, they rema in able to ma rry a person of their former 
opposite sex. The applicant in this case lives as a woman, is . in a 
relationship with a ma n and would only wish to marry a man. She has no 
possibility of doing so. In the Court's view, she may therefore claim tha t 
the very essence of her right to marry has been infringed. 

I 02. The Court has not identified any other reason which would 
prevent it from reaching this conclusion. The Government have argued 
that in this sensitive area eligibility for marriage under national law 
should be left to the domestic courts within the State's margin of 
appreciation, adverting to the potential impact on a lready exist ing 
ma rriages in which a transsexual is a partner. It appears however from 
the opinions of the majority of the Court of Appeal judgment in Bellinger 
v. Bellinger tha t the domestic courts tend to the view that the ma tter is best 
handled by the legislature, while the Government have no present 
intention to introduce legis lation (see paragraphs 52-53 above). 

103. It may be noted from the materials submitted by Liberty that 
a lthough there is widespread acceptance of the marriage of transsexuals, 
fewer countries permit the marriage of transsexuals in their assigned 
gender than recognise the cha nge of gender itself. The Court is not 
persuaded, however, that this supports a n argument for leaving the 
matte r entirely to the Contracting States as being within their margin of 
appreciation. This wou ld be tantamount to finding that the range of 
options open to a Contracting State included a n effective bar on any 
exercise of the right to marry. The margin of appreciation cannot extend 
so far. While it is for the Contracting Sta te to de termine, inter alia, the 
conditions under which a person claiming legal recognition as a 
transsexual es tablishes that gender reassignment has been properly 
efTected or under which past ma rriages cease to be valid and the 
formali t ies applicable to future marriages (including, for example, the 
informa tion to be furnished to intended spouses), the Court finds no 
justification for barring the tra nssexual from enjoying the right to ma rry 
under a ny circumsta nces. 

104. The Court concludes tha t there has been a breach of Article 12 of 
the Convention in the present case. 

III. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION 

105. The applicant a lso claimed a violation of Article 14 of the 
Convention, which provides as follows: 

"The enjoyment of the righ ts and freedoms set fort h in [the] Convention sha ll be 
secured without d iscriminat ion on any ground such as sex, race, colour, language, 
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religion, political or other opinion, national or social origin, association with a nat ional 
minority, property, birth or other status." 

l 06. The applicant complained that the lack of legal recognition of her 
changed gender was the cause of numerous discriminatory experiences 
and prejudices. She referred in particular to the fact that she could not 
claim her State pension until she was 65 and to the fact that she could 
not claim a "freedom pass" to give her free bus travel in London, a 
privilege which women were allowed to enjoy from the age 60 and men 
from the age of 65. 

107. The Government submitted tha t no issues arose which were 
different from those addressed under Article 8 of the Convention and 
that the complaints failed to disclose any discrimination contrary to the 
above provision. 

108. The Court considers that the lack of legal recognition of the 
change of gender of a post-operative transsexual lies at the heart of the 
applicant's complaints under Article 14 of the Convention. These issues 
have been examined under Article 8 and resulted in the finding of a 
violation of that provision. In the circumstances, the Court considers that 
no separate issue arises under Article 14 of the Convention and makes no 
separate finding. 

IV. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

I 09. The applicant claimed a violation of Article 13 of the Convention, 
which provides as follows: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

110. The applicant complained tha t she had no effective remedy 
available to her in respect of the matters complained of above. 

111. The Government submitted that no arguable breach of any 
Convention right arose to engage the right to a remedy under Article 13. 
In any event, since 2 October 2000 when the Human Rights Act 1998 came 
into force, the Convention rights could be relied on in national courts and 
the applicant would now have a remedy in a national court for any breach 
of a Convention right. 

112. The Court reiterates that Article 13 of the Convention 
guarantees the availability at the national level of a remedy to enforce 
the substance of the Convention rights and freedoms in whatever form 
they might happen to be secured in the domestic legal order. Its effect is 
to require the provision of a domestic remedy to deal with the substance of 
an "arguable complaint" under the Conve ntion and to grant appropriate 
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relief (see, among other authorities, Akscry v. Turkey, judgment of 
18 December 1996, Reports 1996-VI, p. 2286, § 95). 

113. Having found above that there have been violations of Articles 8 
and 12 of the Convention, the applicant's complaints in this regard are 
without doubt arguable for the purposes of Article 13 of the Convention. 
The case-law of the Convention institutions indicates, however, that 
Article 13 cannot be interpreted as requiring a remedy against the state 
of domestic law, as otherwise the Court would be imposing on Contracting 
States a requirement to incorporate the Convention (seejames and Others 
v. the United Kingdom, judgment of 21 February 1986, Series A no. 98, p. 48, 
§ 86). In so far therefore as no remedy existed in domestic law prior to 
2 October 2000 when the Human Rights Act 1998 took effect, the 
applicant's complaints fall foul of this principle. Following that date, it 
would have been possible for the applicant to raise her complaints before 
the domestic courts, which would have had a range of possible redress 
available to them. 

114. The Court finds in the circumstances no breach of Article 13 of 
the Convention in the present case. 

V. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

115. Article 41 of the Convention provides: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. Damage 

116. The applicant claimed pecuniary damage of a total of 
38,200 pounds sterling (GBP). This represented a sum of GBP 31,200 in 
respect of the pension which she had been unable to claim at age 60 and 
GBP 7,000 as the estimated value of the pensioner's bus pass which she 
had not been eligible to obtain. The applicant also claimed for non­
pecuniary damage the sum of GBP 40,000 in respect of distress, anxiety 
and humiliation. · 

117. The Government submitted that were the Court to find any 
breach of the Convention this finding would of itself be sufficient just 
satisfaction for the purposes of Article 41 of the Convention. 

118. The Court reiterates that there must be a clear causal connection 
between the pecuniary damage claimed by the applicant and the violation 
of the Convention and that this may, in the appropriate case, include 
compensation in respect of loss of earnings or other sources of income 
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(see, among other authorit ies, Barbera, Messegue and jabardo v. Spain 
(Article 50), judgment of 13 June 1994, Series A no. 285-C, pp. 57-58, 
§§ 16-20, a nd r;akici v. Turkey [CC], no. 23657/94, § 127, Reports 1999-IV). 

l l 9. The Court observes that the applicant was unable to re tire at age 
60 as other female employees we re entitled and to obtain a State pension 
or to claim a bus pass for free travel. The degree of financial detriment 
suffered as a result, if any, is not clear-cut however as the applicant, 
a lthough perhaps not by choice, continued to work and to enjoy a salary 
as a result. While it has adverted above to the difficulties and stresses of 
the applicant's position as a post-operative tra nssexua l, it would note that 
over the period until 1998 similar issues were found to fall within the 
United Kingdom's margin of appreciation and that no breach arose. 

120. The Court has found tha t the situa tion, as it has evolved, no 
longer falls within the United Kingdom's margin of appreciation. It will 
be for the United Kingdom in due course to implement such measures as 
it considers appropriate to fulfil its obligations to secure the applicant's, 
and other transsexuals', right to respect for private life and right to marry 
in compliance with this judgment. While there is no doubt that the 
applicant has suffered distress a nd anxiety in the past, it is the lack of 
legal recognition of the gender reassignment of post-operative trans­
sexuals which lies a t the heart of the complaints in this application, the 
latest in a succession of cases by other applicants raising the same issues. 
The Court does not find it appropriate therefore to make a n award to this 
particular applicant. The finding of violat ion, with the consequences 
which will ensue for the future, may in these circumstances be regarded 
as constituting just satisfaction. 

B. Costs and expenses 

12 1. The applicant claimed legal costs and expenses of GBP 17 ,OOO for 
solicitors' fees and GBP 24,550 for the fees of senior and junior counsel. 
Costs of travel to the Court hearing, together with accommodation and 
other related expenses were claimed in the sum of GBP 2,822. This made 
a total of GBP 44,372. 

122. The Government submitted that the sum appeared excessive in 
comparison to other cases from the United Kingdom a nd in particular as 
regarded the amount of GBP 39,000 claimed in respect of the relatively 
recent period during which the applicant's current solicitors have been 
instructed which would only relate to the consolida ted observations and 
the hearing before the Court. 

123. The Court finds that the sums claimed by the applicant for legal 
costs and expenses, for which no d etail has been provided by way of hours 
of work and fee rates, are high having regard to the level of complexity of, 
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and procedures adopted in, this case. Having regard to the sums gra nted 
in other United Kingdom cases and taking into account the sums of 
legal a id paid by the Council of Europe, the Court awards for this head 
39,000 euros, together with any value-added tax tha t may be payable. 
The award is made in euros, to be converted into pounds s terling a t the 
date of settlement, as the Court finds it appropria te that henceforth a ll 
just satisfaction awards made under Article 4 1 of the Convention should 
in principle be based on the euro as the reference currency. 

C. Default interest 

124. As the award is expressed in euros to be converted into the 
national currency a t the da te of settlement, the Court considers tha t the 
default interes t ra te should also reflect the choice of the euro as the 
reference currency. It considers it appropria te to take as the general rule 
tha t the ra te of the default interes t to be paid on outstanding amounts 
expressed in euro should be based on the marginal lending ra te of the 
European Central Bank to which should be added three percentage points. 

FOR THESE REASONS, THE COURT 

I. Holds unanimously that there has been a viola tion of Article 8 of the 
Convention; 

2. Holds unanimously tha t there has been a viola tion of Article 12 of the 
Convention; 

3. Holds unanimously that no sepa ra te issue a rises under Article 14 the 
Convention; 

4 . Holds una nimously that there has been no viola tion of Article 13 of the 
Convention; 

5. Holds unanimously that the finding of viola tion constitutes in itself 
sufficient just satisfaction for the non-pecunia ry da mage sustained by 
the applicant; 

6. Holds unanimously tha t the respondent Sta te is to pay the a pplicant, 
within three months, EUR 39,000 (thirty-nine thousand euros) in 
respect of costs and expenses, together with a ny va lue-added tax tha t 
may be chargeable, to be converted into pounds s te rling a t the da te of 
settlement ; 

7. Holds by fifteen votes to two that simple interest a t a rate equal to the 
margina l lending ra te of the European Cent ral Ba nk plus three 
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percentage points sha ll be payable from the expiry of the a bove­
mentioned three months until settlement; 

8. Dismisses unanimously the remainder of the applicant's claim for just 
satisfaction. 

Done in English and in French, and delivered at a public hearing in the 
Huma n Rights Building, Strasbourg, on l l July 2002. 

Paul MAHONEY 

Registrar 

Luzius WILDHABER 

President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the following separate opinions are annexed to this 
judgment: 

(a) concurring opinion of Mr Fischbach; 
(b) partly dissenting opinion of Mr Tilrmen; 
( c) partly dissenting opinion of Mrs Greve. 

L.W. 
P .J.M. 
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CONCURRING OPINION OF JUDGE FISCHBACH 

Even though I voted with the majority of the Court as concerns point 7 
of the operative part of the judgment, I would have pref erred a fixed rate 
of default interest to have been set . 
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PARTLY DISSENTING OPINION OF JUDGE TURMEN 

As concerns default interest, I would have preferred, at point 7 of the 
operative part of the judgment, for a fixed rate to have been set. 
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PARTLY DISSENTING OPINION OF JUDGE GREVE 

In the present case I do not share the views of the maj ority of my 
colleagues concerning the default interes t to be paid. 

There is agreement among the judges tha t the euro is a suitable reference 
currency for a ll awards under Article 4 1. The Court wants such awards paid 
promptly, and the default interest rate is intended to be a n incentive for 
prompt payment without it having a punitive character. So fa r I fully agree. 

Under the Court's new policy awards are made in euros to be converted 
into national currencies on the day of settlement. This means that in the 
present case the a pplicant will suffer a loss in the value of her awa rd if her 
na tional currency, the pound ste rling, continues to gain streng th vis-a-vis 
the euro. Conversion into na tional currency firs t a t the day of settlement 
in contradistinction to a conversion at the day of the judgment will favour 
a pplicants from the euro countries a nd applicants that have nationa l 
currencies on a par with the euro, or weaker. All other applicants will 
suffer a loss under the cha nged policy. This, in my opinion, conflicts with 
the provisions of Article 14 in combina tion with Article 4 1. Moreover , it 
conflicts with the Court's desire that the awards shall be as fair as 
possible, that is to ma intain the value of the award as accurately as 
poss ible. 

The la tter objective is a lso the ra tionale for changing the Court 's 
previous practice of using the defau lt interest r at e in each member Sta te 
as basis for the Court's decision in individua l cases. 

The majority is a ttempting to secure that awards become fair by using 
varying interes t rates as they evolve throughout the period of de fault. The 
marginal lending ra te used by the European C entra l Bank (ECB) when 
le nding money overnight to commercial banks, plus three percentage 
points, will be used. This will in the present case, as in many other cases, 
give the applicant a lower default interes t ra te tha n the ra te previously 
used by the Court, the national d efault interest ra te. 

The ma rgina l lending ra te is interes t paid by banks to the ECB, when 
they need quick emergency loans. Tha t is, it is a ra te which forms the 
ceiling for the commercial mon ey ma rket; and of little, if a ny, practical 
interest to most of the applicants in the Court. The default interest ra tes 
provided for in each of the Sta tes parties to the Convention for their part 
do reflect the situation in the nationa l money markets regarding the ra tes 
to be paid by applicants who may have to opt for borrowing money while 
awa iting payment of a n award of just satisfaction. For this reason nationa l 
d efault interes t ra tes compe nsate the individua ls in a manner not secured 
by the new default interest ra te opted for by the Court's maj ority. 

Furthermore, I believe tha t an applicant receiving an award ought to be 
a ble to know herself the applicable defau lt interes t ra te. The ma rgina l 
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lending ra te used by the ECB when lending money overnight to 
commercial banks is not easily available to all applicants in Europe. The 
rate has been stable for quite some time but if need be it could be set on a 
weekly if not even daily basis. Although it will be for the Sta te to prove tha t 
it has actua lly pa id the applicant in compliance with the judgment, and for 
the Committee of Minis ters a t the Council of Europe to check that this is 
correct , I find this to be an added bureaucratic procedure which makes it 
more difficult for applicants to keep track themselves. At all events the 
basis on which the Court's maj ori ty sets the new default interest rate is 
removed from the actual ra te which an applicant, who needs to borrow 
money on an interim basis while awaiting payment of t he award in a 
judgment, will have to pay. This is not compensated for by the new 
varying interest rate, and this ra ther abstract search for fairness does 
not, in my opinion, merit a potentially bureaucratic new procedure. 
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SOMMAIRE1 

Non-reconnaissance juridique d'une conversion sexuelle 
lmpossibilite pour une transsexuelle ayant subi une operation de 
conversion sexuelle de se marier avec une personne du sexe oppose 

Article 8 

Vie privie - Non-reconnaissance juridique d'une conversion sexuelle - Obligations positives -
Transsexuels ayant subi une operation de conversion sexuelle - Riivaluation de la question «a 
la lumiere des conditions d'aujourd'hui » - Refus de reconnaftre Les implications juridiques 
d'une conversion sexuelle operee en toute ligaliti - Tendance internationale vers la 
reconnaissance juridique de la conversion sexuelle - Incidences sur le systeme d'enregistrement 
des naissances - Droit des transsexuels au diveloppement personnel et a l 'intigriti physique et 
morale - Absence d'atteinte a l 'intiret public - Devoir de la sociiti d'accepter certains 
inconvenients - Marge d'appriciation 

Article 12 

Droit au mariage - Impossibiliti pour une transsexuelle ayant subi une operation de conversion 
sexuelle de se marier avec une personne du sexe oppose - Homme et femme - Caractere inadiquat 
des criteres purement biologiques - Institution du mariage bouleversie par !'evolution de la 
societi - Progres de la medecine et de la science dans le domaine de la transsexualite -
Substance du droit de se marier 

* 
* * 

La requerante, declaree de sexe masculin a la na issance, mene une vie de femme 
depuis 1985 et, en 1990, a subi une opera tion de conversion sexuelle, qui a cte 
assuree et financee pa r le service national de sante. Elle se pla int de la non­
reconna issance juridique d e sa conversion sexuelle. Elle affi rme en particuJier 
que son empJoyeur a decouvert son identite, etant donnc que le ministere des 
Aff aires sociales refuse de lui a ttribuer un nouveau numero d'assurance sociale, 
que Jes dossiers du ministere indiquent toujour son sexe masculin et quc son 
dossier est classc « confidentiel », ce qui Jui cause d es difficuJtes pratiques. Elle se 
plaint egalement de n'avoir pas pu bcneficier d'une pension de re traite de l'Etat a 
!'age de soixante ans, a l' instar des autres femmes. Enfin, elle a ffirme avoir du 
renoncer a certains avantages car elle n'a pas souhaite presenter un extra it de 
son acte de naissance qui indique toujours son sexe a la naissance. 

I. Article 8: la Cour avait precedemment conclu que le ref us de l'Etat defendeur 
de modifier le registre des na issances ou d'en fournir des extraits qui ont une 

I. Redige par le grdTc, ii ne lie pas la Cour. 
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substance difTerente de celle des mentions originales ne pouvait passer pour une 
ingerence dans l'exercice du droit au respect de la vie privee. Elle avait egalement 
estime que l'Etat defendeur n'avait aucune obligation positive de remanier le 
systeme existant et qu'il n'eta it pas astreint a autoriser des annotations dans ce 
registre. Toutefois, elle s'eta it declaree consciente de la gravite des problemes 
que rencontraient les transsexuels e t avait souligne !' importance d'examiner 
de maniere permanente la necessite de mesures juridiques appropriees en 
la matiere. La Cour decide done d'evaluer, «a la lumiere des conditions 
d'aujourd'hui », quelles sont !' interpretation et !'application de la Convention qui 
s'imposent a l'heure actuelle. En l'espece, la requerante a subi une operation de 
conversion sexuelle. Nonobstant, elle demeure un homme sur le plan juridique. 
Cette situa tion a des repercussions sur sa vie lorsque le sexe revet une pertinence 
juridique. Le stress et !'alienation qu'engendre la discordance entre le role adopte 
dans la socie te pa r une personne transsexuelle operee e t la condition imposee pa r 
le droit ne sauraient etre consideres comme un inconvenient mineur decoulant 
d'une formalite. La conversion sexuelle de la requerante a ete prise en charge par 
le service national de sante et ii pa rait illogique de refuser de reconnaitre les 
implications juridiques du resulta t de !'opera tion. Concernant les a rguments 
contra ires tenant a l'interet general, la Cour n'est pas convaincue que l'eta t des 
connaissances medicales ou scientifiques fournisse un argument determinant 
quant a la reconnaissance juridique des transsexuels. En outre, elle attache 
moins d'importance a !'absence d 'elements indiquant un consensus europeen en 
la matiere qu'a !'existence d'elements clairs e t incontestes montrant une 
tendance internationale continue non seulement vers une acceptation sociale 
accrue des transsexuels mais aussi vers la reconnaissance j uridique de la nouvelle 
identite sexuelle des t ranssexuels operes. Quant a la nature historique du systeme 
d 'enregistrement des naissances, la Gour constate qu'il existe deja des exceptions 
en cas de legitimation ou d'adoption et, selon elle, faire une autre exception dans le 
cas des transsexuels ne mettra it pas en peril tout le systeme et n'engendrerait 
aucun risque reel de prej udice pour des tiers. Pa r ailleurs, le gouvernement a 
formule des propositions de reforme tendant a rendre possible en permanence la 
modification des donnees relatives a l'etat civil. Certes, le niveau d'ingerence 
quotidienne subi par Jes requerants dans d'autres afTaires n'est pas a tteint en 
!'occurrence. Cela dit, la <lignite et la liberte de l'homme sont !'essence meme de 
la Convention. Au XXIc siecle, la faculte pour les transsexuels de j ouir pleinement, 
a l'instar de leurs concitoyens, du droit au developpement personnel e t a l'integrite 
physique et morale ne saurait etre consideree comme une question controversee 
exigeant du temps pour que l'on parvienne a apprehender plus clairement les 
problemes en j eu . En resume, la situation insatisfaisante des transsexuels operes, 
qui vivent entre deux mondes, ne peut plus <lurer. Les difficultes que pose un 
changement fondamental du systeme ne sont pas insurmontables si !'on se limite 
aux transsexuels operes. 11 n'a pas ete demontre qu'une modification de la 
condition des transsexuels risquerait d 'entrainer des difficultes concretes ou 
notables O U une atteinte a J'interet public. Quant aux autres consequences 
eventuelles, on peut raisonnablement exiger de la societe qu'elle accepte certains 
inconvenients afin de permettre a des personnes de vivre clans la <lignite et le 
respect, conformement a l'identite sexuelle choisie par elles. L'Etat ne peut plus 
invoquer sa marge d'apprecia tion en la matiere et la notion de j uste equilibre 
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inherente a la Convention fait desormais resolument pencher la balance en faveur 
de La requerante. 
Conclusion: viola tion (unanimite). 
2. Article 12 : certes, la premiere phrase de cette disposition vise expressement le 
droit pour un homme et pour une femme de se marier, ma is la Cour n'est pas 
convaincue que l'on puisse continuer d 'admettre que ces termes impliquent que 
le sexe doive etre determine selon des criteres purement biologiques. Depuis 
!'adoption de la Convention, !' institution du mariage a ete profondement 
bouleversee par !'evolution de la societe, et les progres de la medecine et de Ja 
science ant entraine des changements radicaux clans le domaine de la trans­
sexualite. La Cour a constate sur le terrain de !'article 8 que la non-concordance 
des facteurs biologiques ne pouvait plus constituer un motif suffisant pour justifier 
le ref us de reconnaitre juridiquement un changement de sexe. Le droit garanti par 
!'article 8 n'englobe toutefois pas !'ensemble des questions se posan t sur le te rrain 
de !'a rticle 12, lequel mentionne expressement les conditions imposees par Jes lois 
na tionales. La Cour a done examine si le fait que le droit na tional retienne aux fins 
du mariage le sexe enregistre a la naissance const itue en l'espece une limita tion 
portant a tte inte a la subs tance me me du droit de se marier. A cet egard, elle juge 
artificiel d'affirmer que les personnes ayant subi une operation de conversion 
sexuelle nc sont pas privees du droit de se marier puisqu'il leur demcure possible 
d 'epouser une personne du sexe oppose a leur ancien sexe. La requerante me ne 
une vie de femme et souha ite epouser uniquement un homme. Or elle n'en a pas 
la possibilite. Elle peut done se plaindre d 'une atteinte a la substance meme de son 
droit de se marier. S'il appartient a l'Etat contractant de determiner Jes conditions 
pour etablir qu'une conversion sexuelle a bien ete operee et celles clans lesquelles 
un mariage anterieur cessc d'etre valable, ou encore les formalites applicables a un 
f utur mariage, aucune raison ne j ustifie de priver les t ranssexuels en toutes 
circonstances du droit de sc marier. 
Conclusion: violation (unanimite). 
3. Article 14: Jes questions ont ete examinees sous I' angle de !'a rticle 8 et aucune 
question distinctc ne se pose au regard d e !'article 14. 
Conclusion: aucune question distincte (unanimite). 
4. Article 13: pour autant que la requerante se plaint de !'absence de tout recours 
en d roit interne avant la da te d 'entree en vigueur de la loi de 1998 sur Jes droits de 
l'homme, la Cour rappelle que )'article 13 ne saurait etre interprete comme 
exigeant un recours contre l'etat du droit interne. Apres cette da te, l' interessee 
aurait pu saisir Jes tribunaux internes. 
Conclusion: non-viola tion (unanimite) . 
Article 41 : la Cour estime que les constats de viola tion constituent en soi une 
satisfaction eq uitable suffisante pour tout prejudice mora l. Elle a lloue une 
indemnite pour fra is et depens. 
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En l'affaire Christine Goodwin c. Royaume-Uni, 
La Gour europeenne des Droits de l'Homme, siegeant en une Grande 

Chambre composee des juges dont le nom suit: 
MM. L. WILDHABER, president, 

J.-P. COSTA, 

Sir Nicolas BRATl..A, 

Mme E. P ALl\1, 

MM. L. CAFLISCH, 

R. T ORMEN, 

Mme F. T ULKENS, 

MM. K.JUNGWIERT, 

M. FISCHBACH, 

V. B UTKEWCH, 

Mme N. VAJIC, 
M. j. H EDIGAN, 

Mme H.S_ GREVE, 

MM. A.B. BAKA, 
K . TRAJA, 
M. UGREKHELIDZE, 

Mme A. M utARO 11, 

a insi que de M. P.J. MAHO 1EY,greffier, 
Apres en avoir delibere en chambre du conse il les 20 ma rs et 3 juillet 

2002, 
Rend l'arret que voici, adopte a cette dernie re da te: 

PROCEDURE 
I. A l'origine de l'affaire se trouve une reque te (n° 28957/ 95) dirigee 

contre le Royaume-Uni de Grande-Bre tagne et d'l rlande du Nord e t dont 
une ressortissante de cet Etat, M 111

e Christine Goodwin (« la requerante » ), 

avait saisi la Commission europeenne des Droits de )'Homme (« la 
Commission ») le 5 juin 1995 en vcrtu de l'ancien article 25 de la 
Convention de sauvegarde des Droits de !'Homme et des Libertes 
fondamentales (« la Convention »). 

2. La requerante, qui avait ete admise a u benefice de l'assistance 
judiciaire, e ta it representee par Hindman & Partners, un cabinet de 
solicitors de Landres. Le gouverncment britannique («le Gouvernement ») 
etait reprcsente par son agent. 

3. La requerante a lleguait la violation des a rticles 8, 12, 13 et 14 de la 
Convention a ra ison de la s itua tion juridique des transsexuels a u 
Royaume-Uni et, en particulier, la maniere dont its sont traites clans Jes 
domaines de l'emploi, de la securite socia le, des pensions et du mariage. 

4. La Commiss ion a declare la reque te reccvable le l e r decembrc 1997 
puis, faute d'avoir pu en terminer l'examen avant le I er novembre 1999, !'a 
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deferee a la Cour a cette date, conformemcnt a l'a rticle 5 § 3, seconde 
phrase, du Protocole n° 11 a la Convention. 

5. La requete a e te attribuee a la troisieme section de la Cour 
(article 52 § I du reglement). 

6. Ta nt la requerante que le Gouvernement ont depose des obser­
vations ecrites sur le fond de l'affaire (article 59 § I du reglement). 

7. Le 11 septembre 200 I, la chambre constituee au sein de ladite section 
pour examiner l'afTaire e t composee de M. J.-P. Costa, M. W. Fuhrmann, 
M. P. Kuris, M"'c F. Tulkens, M. K. Jungwiert, Sir Nicolas Bratza et 
M. K. Traja, juges, ainsi que de Mme S. Dolle, greffiere de section, s'est 
dessaisie au profit de la Grande C hambre, aucune des parties ne s'y etant 
opposee (articles 30 de la Convention et 72 du reglement). 

8. La composition de la Grande C hambre a ete arretee conformement 
aux articles 27 § 2 de la Convention e t 24 du reglement. Le president d e la 
Cour a decide que, clans l'interet d 'une bonne administration de la justice, 
l'afTaire devait e tre attribuee a la Grande C hambre ayant ete constituee 
pour examiner l'afTaire I. c. Royaume-Uni (n° 25680/94, l l juillet 2002) 
(articles 24, 43 § 2 et 71 du reglement). 

9. Ta nt la requerante que le Gouvernement ont depose un memoire 
sur le fond de l'aff aire. Des observations ont egalement ete rec;ues de 
)'organisation Liberty, que le president avait a utorisee a intervenir clans 
la procedure ecrite en qualite d'amicus curiae (articles 36 § 2 de la 
Convention et 6 1 § 3 du reglem ent) . 

10. Une audience consacree a cette afTaire et a l'aff aire I. c. Royaume­
Uni precitee s'est deroulee en public au Pa lais des Droits de l'Homme, a 
Strasbourg, le 20 mars 2002 (article 59 § 2 du reglement). 

Ont comparu: 

pour le Gouvernement 
MM. D. WALTO 'ministere des AfTaires etrangeres 

et du Commonwealth, Londres, 
RA.BINDER SINGH, 

j. STRACHAN, 

C. LLOYD, 

Mmes A. P OWICK, 

s. EISA, 

pour la requerante 
Mme L. Cox QC, 
M. T. EICKE, 

Mme J. SOHRAB, 

La requerante etait egalement presente. 

agent, 

conseils, 

conseillers ; 

conseils, 
solicitor. 

La Cour a entendu en leurs declarations Mme Cox et M. Rabinder Singh. 
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11 . Le 3 juillet 2002, Mme M. Tsatsa-Nikolovska et M. V. Zagrebelsky, 
empeches, ont e te remplaces par Mme A. Mularoni et M. L. Cafli sch. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

12. Ressortissante britannique nee en 1937, la requerante est une 
transsexuelle operee passee du sexe masculin au sexe feminin. 

13. Des sa petite enfance, elle a eu tendance a s'habiller en fille et , 
en 1963- 1964, elle subit une therapie d 'aversion. Vers le milieu des 
a nnees 60, les medecins conclurent qu'elle etait transsexuelle. Cela ne 
l'empecha pas d 'epouser une femme et d'avoir avec elle quatre enfants, 
mais elle avait la conviction que son « sexe cerebral » ne correspondait 
pas a son physique. A pa rtir de ce tte epoque et jusqu'en 1984, elle 
s'habilla en homme clans sa vie professionnelle mais en femme durant 
ses loisirs. En janvier 1985, elle entama reellement un traitement, se 
rendant une fois tous les trois mois pour des consultations clans un 
service de Charing C ross Hospital specialise clans les problemes 
d 'identite sexuelle, ou elle eut regulierement des entre tiens avec un 
psychia tre e t, parfois, avec un psychologue. On lui prescrivit un 
traitement hormonal et elle commenc;a a suivre des cours clans le but de 
travaille r son apparence e t sa voix. Depuis !ors, elle vit totalemcnt 
comme une femme. En octobre 1986, elle subit une intervention 
chirurgicale de raccourcissement des cordes vocales. En aoGt 1987, elle 
fut admise sur une liste d 'attente en vue d'une operation de conversion 
sexuelle. En octobre 1990, elle subit cette operation dans un hopital du 
service national de sante (National Health Service). Son traitement e t 
l'intervention chirurgicale f urent assures et pa yes par le service national 
de sante. 

14. La requerante divon;a d'avec celle qui avait e te son epouse a une 
date non precisee, mais ses enfants continuerent a lui temoigner amour e t 
soutien. 

15. La requerante pretend avoir e te victime de ha rcelement sexuel de 
la part de collegues de trava il entre 1990 et 1992. Desire use d'engager une 
action pour ha rcelement sexuel devant le tribunal du travail (Industrial 
Tribunal), elle ne put le fa ire au motif, selon elle, qu'elle etait consideree 
comme un homme sur le planjuridique. Elle ne contesta pas cette decision 
devant la Cour du travail (Employment Appeal Tribunal). Licenciee 
ulterieure ment pour raisons de sante, elle affirme que le veritable motif 
de sa mise a pied reside cla ns sa transsexualite. 

16. En 1996, elle commern;a a travailler pour un nouvel employeur 
et fut invitee a fournir son numero d 'assura nce na tionale. Craignant 
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que l'employeur ne fUt en mesure de rc trouvcr Jes donnees la con­
cernant (une fois en possession du numero, celui-ci a urait en efTet pu 
decouvrir ses employeurs anterieurs et leur demander d es r enseigne­
ments) , elle sollicita, mais en vain, !'attribution d 'un nouveau numero 
d 'assurance na tionale a upres du ministere des AfTaires sociales 
(Department of Social Security - le « DSS ») . E lle communiqua finalement 
a son nouve l employeur celui qu 'elle possedait. Elle affirme que son 
employeur connalt desormais son identite, car ci te a commence a 
avoir des problemes au travail. Ses collegues ont cesse d e lui adresser 
la parole et on lui a rapporte que tout le monde pa rle d 'elle en 
catimini . 

17. Le service des cotisations du DSS informa la requerante qu'elle ne 
pourra it pas beneficier d'une pension de retraite de l'Eta t a soixa nte a ns, 
age d 'ouverture des droits a pension pour Ies femmes au Royaume-Uni. 
En avril 1997, ce meme service l'avisa qu'e lle devait continuer a cotiser 
jusqu'a la date anniversaire de ses soixante-cinq ans, age d'admission a la 
retra ite d es hommes, c'est-a-dire jusqu'en avril 2002. Le 23 avr il 1997, elle 
s'engagea done a upres du DSS a payer directement ses cotisations 
sociales, qui normale ment auraient e te dedu it es pa r son employeur, 
comme pour tous Jes employes de sexe masculin. En foi de quoi, le 2 ma i 
1997, le service des cotisat ions du DSS lui delivra une a ttestation de 
derogation d 'age (formulaire CF384 - voir « Le droit e t la pra tique 
internes pertinents » ci-dessous) . 

18. Les doss iers de la requerante au DSS f urent classes 
«Confidentiels» de fa<:;on ace que seuls les e mployes d 'un certain grade y 

aient acces. Concretemcnt, ce la signifiait que la requerante devait 
toujours prendre rendez-vous, meme pour Jes questions les plus 
insignifia ntes, e t ne pouvait s'adresser directement au bureau local ou 
regler des questions par telephone. Dans son dossier , ii est toujours 
precise qu'elle est de sexe masculin e t, ma lgre Jes « procedures 
specia les », el le a rec;u des lettres du DSS portant le prenom masculin qui 
lui avait ete donnc a la na issance. 

19. La requerante affirme qu 'a plusieurs reprises elle a du choisir 
entre divu lguer son acte de naissance et renoncer a cer tains avantages 
subordonnes a la presenta tion de ce document. En particulier, elle a 
prefere ne pas contracter un emprunt pour lequel elle devait 
souscrire une assurance deces, s'est abstenue de donner suite a une 
ofTre de pret hypothecaire complementaire et a renonce a beneficier 
pendant I' hiver d 'une allocat ion de chaufTage du DSS a laquelle elle 
pouvait pretendre. De meme, elle continue de devoir payer Jes primes 
d 'assurance automobile - plus elevees - applicables a ux hommes. 
Enfin, elle s'es t sentie incapable de signa ler a la police un vol de 
deux cents livres sterling, craignant que l'enquete ne l'obligeat a 
reveler son identite . 
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II. LE DROIT ET LA PRA TIQUE INTERNES PERTINENTS 

A. Les nom et prenoms 

20. En droit anglais, toute personne peut adopter les nom et prenoms 
de son choix. Ccux-ci sont valables aux fins d 'identification et peuvent etre 
utilises clans les passeports, permis de conduire, cartes de securite sociale, 
cartes d 'assurance, etc. Les nouveaux nom et prenoms sont egalement 
inscrits sur les lis tes electorales. 

B. Le mariage et la definition du sexe en droit interne 

2 1. En droit anglais, le mariage se definit comme !'union volontaire 
d'un homme et d'une femm e. Dans l'affaire Corbett v. Corbett (Law Reports: 
Probate, I 97 1, p. 83), le juge Ormrod declara qu'a cet effet le sexe doit se 
determiner au moyen des criteres chromosomique, gonadique e t genital 
lorsque ceux-ci concordent e ntre eux, une intervention chirurgicale 
n'entrant pas en ligne de compte. Cette utilisation des criteres 
biologiques pour determiner le sexe fut approuvee par la Cour d'appel 
(Court of Appeal) clans l'affaire R. v. Tan (Law Reports: Queen's Bench 
Division, 1983, p. 1053) , ou elle se vit conferer une application plus 
generale, ladite juridiction ayant estimc qu'une personne nee de 
sexe masculin avait a bon droit ete condamnee sur le fondement 
d 'une Joi punissant Jes hommes vivant du produit de la prostitution, 
nonobstant le fait que l'accusee avait suivi une therapie de conversion 
sexuelle. 

22. L'article 11 b) de la Joi de 1973 sur les affaires matrimoniales 
(Matrimonial Causes Act 1973) repute nul tout mariage OU les parties ne 
sont pas respectivement de sexe masculin et de sexe feminin. Le critcre 
applique pour la determination du sexe des partenaires a un mariage est 
celui qui fut fixe clans la decision Corbett v. Corbett precitee. D'apres celle­
ci, un mariage cntre une personne passee du sexe masculin au sexe 
feminin e t un homme pourrait egalement etrc annule pour cause 
d ' incapacite de la personne transsexuellc de consommer le mariage 
clans le cadre de rapports sexucls normaux et complets (obiter du 
juge Ormrod) . 

Cette decision se trouve etayee par l'article 12 a) de la Joi de 1973 sur 
les affaires matrimoniales qui permet d 'annule r un ma riage non 
consomme en raison de l' incapacite de l' une ou l'autre partie. L'article 13 
§ 1 de la loi enonce que le tribunal ne doit pas rcndre un jugement de 
nu lli te lorsqu'il est convaincu que la partie demanderesse savait que le 
mariage pouvait etre annule mais a amene la partie defenderessc a 
croire qu'elle ne demanderait pas un jugeme nt de nullite, e t qu'il serait 
injuste de rendre pareil jugement. 
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C. Les actes de naissance 

23. L'enregistrement des naissances obeit a la loi de 1953 sur 
l'enregistrement des naissances et des deces (Births and Deaths Registration 
Act 1953 - « la loi de 1953 »). L'article 1 § 1 de celle-ci requiert 
l'enregistrement de toute naissance par l'officier competent de l'etat civil 
de la circonscription ou l'enfant a vu le jour. Une inscription clans le 
registre est consideree comme relatant des evenements contemporains 
de la naissance. Ainsi, l'acte de naissance n'atteste pas l'identite au 
moment present, mais des faits historiques. 

24. Le sexe de l'enfant doit etre precise clans l'acte de naissance. La loi 
n'enonce pas les criteres devant servir a le determiner. La pratique du 
conservateur des actes de l'e ta t civil consiste a n'utiliser que les criteres 
biologiques (chromosomique, gonadique et genital) degages par le 
juge Ormrod clans l'affaire Corbett v. Corbett . 

25. La loi de 1953 autorise le conservateur a corriger les erreurs de 
plume ainsi que les erreurs materielles. En principe, une rectification ne 
peut etre faite que si l'erreur a eu lieu lors de !'inscription de la naissance. 
Que le « sexe psychologique » de quelqu'un apparaisse plus tard en 
contraste avec les criteres biologiques precites ne passe pas pour 
reveler une erreur materielle clans la mention initiate. Seules une 
mauvaise identification du sexe apparent et genital de l'enfant ou la non­
concordance des criteres biologiques entre eux peuvent amener a changer 
ladite mention ; encore doit-on produire des preuves medicales qui 
en montrent !' inexactitude. L'erreur ne se trouve pas constituee si 
l' interesse subit un traitement medical et chirurgical pour pouvoir 
assumer le role du sexe oppose. 

26. Le Gouvernement fait observer que !'utilisation de l'acte de 
naissance a des fins d ' identification est decouragee par le conservateur 
en chef et que, depuis un certa in nombre d 'annees, ce document 
comporte une mention aux termes de laquelle ii ne vaut pas preuve de 
l'identite de la personne qui le presente. Toutefois, les individus sont 
libres de suivre ou non cette recommanda tion. 

D. La securite sociale, l'emploi et les pensions 

27. En ma tiere de securite sociale et d 'emploi, les transsexuels 
continuent d 'etre consideres comme des personnes du sexe sous lequel 
on les a enregistres a la naissance. 

1. L Jassurance nationale 

28. Le DSS enregistre tout citoyen britannique a ux fins de }'assurance 
nationale d 'apres les informations figurant sur l'acte de naissance de 
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l' interesse. Les etrangers souhaita nt s'inscrire a )'assurance nationale a u 
Royaume-Uni peuvent, a defaut d'un extrait de l'acte d e naissance, 
presenter leur passeport ou carte d 'identite comme preuve de leur 
identite. 

29. Le DSS a ttribue a chaque personne afli liee a !'assurance na tiona le 
un numero unique d 'assurance nationale. Ce numero revet un format 
s ta nda rd : d eux lettres suivies de trois paires de chiffres puis d 'une a utre 
lettre. En soi, ii ne renferm e aucune indication du sexe de son titula ire ni 
de quelque a utre donnee personnelle que ce soit. II sert a identifier chaque 
personne titula ire d'un compte d 'assurance nationa le (actuellement, on 
denombre environ 60 millions de comptes individuels) . Le DSS est done 
en mesure de retracer )'ensemble des cotisat ions a !'assura nce nationale 
versees sur un compte pe ndant Ja vie de son titulaire e t de controler Jes 
obligations, cotisations e t d roits a presta tions de chacun. Un nouveau 
numero peut etre a ttribue cla ns des cas exceptionnels, par exemple da ns 
le cadre des programmes de protection de temoins ou pour preserver 
l'anonymat de mineurs delinquants. 

30. Conformement a l'article 44 du reglement de l 979 sur Jes 
cotisations de securite sociale (Social Security (Contributions) Regulations 
1979), pris en ve rtu des pouvoirs conferes par le paragraphe 8, alinea I p), 
de l'annexe I a la loi de 1992 sur Jes cotisations et presta tions de securite 
sociale (Social Security Contributions and Benefits Act 1992), cer taines 
personnes expressement designees sont tenues de demander un numero 
d 'assura nce nationale, a moins qu 'elles ne s'en soient deja vu attribuer un. 

3 1. D'apres }'article 45 du reglem ent de 1979, un employe est tenu de 
fournir son numero d'assurance na tionale lorsque son employeur le Jui 
demande. 

32. L'article 11 2 § 1 de la Joi de 1992 sur )'administra tion de la secur ite 
sociale (Social Security A dministration Act 1992) dispose: 

" I) Se rend coupable d'une infract ion q uiconque, aux fins d'obtenir unc presta tion 
OU un autre pa iement prevu par la loi ( ... ) (tel que defini a !'article I IQ de la loi) ( ... ), quc 
cc soit pour lui-meme ou pou r au trui, ou a toutc autre fin en rapport avec la loi -

a) formulc des declarations OU observat ions qu ' il sail e t re fausses; OU 

b) produit ou fournit, ou bien provoquc ou autorise deliberement la production ou la 
fourniture de tout document ou renseignemcnt qu ' il sait c t re faux sur un point 
essentiel. » 

33. Par consequent, se rend coupable d'une infract ion en vertu de cette 
disposition quiconque fait une faussc declaration en vue d 'obtenir un 
numero d 'assurance nationale. 

34. Chacun peut adopter Jes prenoms, nom et titre (par exemple 
monsieur, mada me ou mademoiselle) de son choix aux fins de son 
imma tricula tion par )'a ssurance na tiona le. Le DSS consigne toute 
modification a cet egard cla ns Jes fi chie rs informatiques et manuscrits 
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concernant l'interesse ains i que sur sa carte d 'assurance nationale. En 
revanche, le DSS a pour politique de ne delivrer qu 'un seul numero 
d 'assura nce na tionale a une meme personne, y compris lorsqu' il y a eu un 
changement d' identite sexuelle a la suite d 'une operation de conversion 
sexuelle par exemple. La Cour d 'appel debouta de sa demande clans 
l'afTaire R. u. Secretary ef State for Social Services, ex parte Hooker ( 1993, non 
publiee) une transsexuelle qui, apres avoir essuye un premier refus, 
cherchait une nouvelle fois a obtenir l'autorisation de solliciter un 
controle juridictionnel de la legalite de cette politique. En renda nt l'arret 
de la Cour, le juge McCowa n declara (page 3 du proces-verba l): 

(( ( ... ) puisqu' il n'en resul t era pas la moindrc difference du poin t de vue prat iq ue, 
j 'cst ime que la decision d u ministrc, loin d 'etre irrationnelle, etai l parfaitemcnt 
rationnelle. J e rejette pa r ai lleurs !'affi rmat ion scion laquelle l'appelante pouvait 
legit imement s'attendre a se voir a ttribue r un nouveau numero pour des motifs 
psychologiques, puisque les e fTets de pare ille decision seraient nuls en pratique. » 

35. Les renseignements figurant cla ns les fichiers de l'assurance 
na tionale tenus par le DSS sont confidentiels et ne sont normalement pas 
divulgues a des tiers sans le consentement de la personne concernee. Des 
exceptions sont possibles lorsque l'intere t public se trouve en j eu ou 
lorsque la divulgation s'impose pour proteger les fonds publics. En vertu 
de l'a rticle 123 de la loi de 1992 sur !'administration de la securite socia le, 
se rend coupable d 'une infraction tout employe des services de securite 
socia le qui divulgue sans a utorisat ion legale des informations acquises 
clans l'exercice de ses fonctions. 

36. Le DSS a pour pratique de traiter comme confidentiels au niveau 
na tional les dossiers des personnes connues pour etre tra nssexuelles. 
L'acccs a ces dossiers est controle par la direction du DSS. Toute 
impression de ces fichiers informatiques est normalement soumise a un 
se rvice special du ministe re, qui s'assure que les donnees relatives a 
l'identite sont conformes aux demandes de la personne concernee. 

37. Les cotisations a !'assurance na tionale sont deduites pa r 
l'employeur du salaire de l'employe, puis versees a )'administra tion 
fi scale (pour transmission au DSS) . Actuellement, les employeurs 
procedent a ces deductions jusqu 'a !'age de la retraite de l'employe, 
c'est-a-dire jusqu'a soixante ans pour les femmes et soixante-cinq a ns 
pour les hommes. En ce qui concerne les transsexuelles, le DSS applique 
une politique leur permettant de s'engager a lui payer directement les 
cotisations dues a pres l'age de soixante ans, qui ne sont plus deduites pa r 
l'employeur, puisque celui-ci pense que )'employee es t une femme. Quant 
aux personnes passees du sexe feminin au sexe masculin, elles peuvent 
demander directement au DSS le remboursement des deductions 
effectuees par leur employeur apres qu'elles ont a tteint l'age de soixante 
ans. 
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38. Dans certains cas, les employeurs exigent qu'une employee 
apparemment de sexe feminin prouve qu 'elle a a tteint ou est sur le point 
d 'atteindre l'age de soixante a ns et est ainsi en droit de ne plus voir les 
cotisations a }'assura nce na tionale deduites de son salaire. Pareille 
preuve peut e tre fournie au moyen d 'une a ttesta tion de derogation d 'age 
(formulaire CA4 180 ou CF384) . Le DSS peut delivrer une telle a ttesta tion 
a une tra nssexuelle lorsque celle-ci s'engage a lui payer directeme nt ses 
cotisations. 

2. Les pensions de l 'Etat 

39. Une personne passee du sexe masculin a u sexe feminin beneficie 
actuellement d 'une pension de l'Eta t a l'age de soixante-cinq a ns, et non a 
celui de soixa nte a ns applicable aux femmes. La pension a taux plein n 'est 
versee que si l' interessee a cotise pendant quara nte-qua tre a ns, a lors que 
trente-neuf a ns de cotisation sont requis pour les femmes. 

40. Aux fins de !'age d 'admission a la retraite, le sexe d 'une pe rsonne 
est d etermine selon son sexe biologique a la naissance . Cette demarche a 
ete approuvee par le commissaire a la securite sociale (Social Security 
Commissioner - un magistrat specialise en droit de la securite sociale) clans 
un cer tain nombre d'aff aires. 

Da ns l'affaire R(P) 2180, une t ranssexuelle revendiqua it le d roit a une 
pension de retraite a soixante a ns. Le commissaire rej eta le recours de 
l'interessee, declarant au paragraphe 9 de sa decision : 

«a) A mon sens, le mot «femme» figurant a )'art icle 27 de la Joi vise une personne 
biologiquement de sexe fcmi nin. Les nombreuses references a la « femme» que 
ren fer ment les art icles 28 et 29 sont exprimees en des termes indiq uant q ue ce mot 
designe une personne capable de contracter valablement mariage avec un homme. II 
ne peut s'agir que d'une personne biologiquement de sexe fem inin. 

b) J e doute q u'en adoplanl Jes textes peninents Jes legislateurs a ient songe a la 
distinction entre une personne biologiquement de sexe feminin e t une personne 
socia lement de sexe feminin . Quoi qu' il en soit, ii est certain que le Pa rlement n'a 
j amais confere a quiconque le d roit ou le privilege de modifier le fondement de ses 
droits a !'assurance nat iona le pour substituer aux droits ouverts aux hommes ceux 
reserves aux fem mes. A mon sens, un tel droit OU privilege fondamenta l ne peut etre 
octroye que de fac;on expl icite. ( ... ) 

d) J e suis pleinement conscient des facheuses di fficultes que connait l'interessee, 
mais tout ne plaide pas en sa fave ur. Elle a vecu commc un homme depuis sa na issance 
jusqu'en 1975 e t, durant la part ie de cette periode OU elle e ta it adulte, ses droi ts a 
!'assurance etaient ceux d'un homme. Ces d roits sont a certains egards plus la rges que 
ccux d 'u ne femme. En consequence, au toriser le versement d 'une pension a l'interessee 
a l'age d 'admission des femmes a la ret ra ite impliqucra it de tolerer un certain manque 
d'equite a l'egard de la socic te. » 

4 1. Le gouvernement a la nce un progra mme visant a supprimer la 
difference entre hommes et femmes quant a l'age d 'ouverture des droits 



60 ARRET CHRISTINE GOODWIN c. ROYAUME-UNI 

a pension. L'egalisation de l'age de la retraite doit debuter en 20 lO et 
devrait etre achevee en 2020. Le gouvernement a egalement annonce 
une reforme visant a uniformiser l'age, actuellement different pour les 
hommes et pour les femmes (soixante-cinq et soixante ans respective­
ment), a partir duquel on peut beneficier d'un abonnement d 'autobus 
gratuit a Londres. 

3. L 'emploi 

42. En vertu de !'article 16 § I de la loi de 1968 sur le vol, constitue une 
infraction passible d'une peine d 'emprisonnement le fait de se procurer un 
avantage pecuniaire par la fraude. Selon !'article 16 § 2 c), les avantages 
pecuniaires incluent la remuneration d'un emploi. Si une personne 
transsexuelle ayant subi une operation est invitee par un employeur 
eventuel a reveler tous ses prenoms anterieurs mais omet de les 
divulguer tous avant de conclure un contrat de travail, elle risque de se 
rendre coupable d'une infraction. En outre, elle court le risque d'etre 
licenciee ou poursuivie en dommages-interets si l'employeur decouvre 
qu'elle ne lui a pas communique tousles renseignements demandes. 

43. Dans l'arret rendu par elle le 30 avril 1996 clans l'aff aire P. v. S. and 
Cornwall County Council, la Cour de justice des Communautes europeennes 
(CJCE) a considere qu'une discrimination fondee sur le changement de 
sexe equivalait a une discrimination fondee sur le sexe et a conclu, en 
consequence, que l'article 5 § I de la directive 76/207/CEE du Conseil, 
du 9 fevrier 1976, relative a la mise en reuvre du principe de l'egalite de 
traitement entre hommes et femmes en ce qui concerne l'acces a l'emploi, 
a la formation et a la promotion prof essionnelles, et les conditions de 
travail s'opposait au licenciement d'un transsexuel pour un motif lie a sa 
conversion sexuelle. Rejetant !'argument du gouvernement britannique 
selon lequel l'employeur aurait egalement licencie P. si cette derniere 
avait ete anterieurement une femme et avait subi une operation pour 
devenir un homme, la CJCE a estime: 

« ( ... ) Lorsqu'une personne est licenciee au motif qu'elle a !'intention de subir ou 
qu'elle a subi une conversion sexuelle, elle fait l'objet d 'un traitement defavorable par 
rapport aux personnes du sexe auquel elle etait reputee appartenir avant cette 
operation. 

Tolerer une telle discrimination reviendrait a meconnaitre, a l'egard d'une telle 
personne, le respect de la <lignite et de la liberte auquel elle a droit et que la Cour doit 
proteger. » (paragraphes 21-22) 

44. La decision de la CJCE a ete appliquee par la Cour du travail 
(Empl<ryment Appeal Tribunal) clans une decision du 27 juin 1997 
(Chessington World ef Adventures Ltd v. Reed, Industrial Law Reports, 1997, 
vol. I). 
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45. Le reglement de 1999 sur la discrimination sexuelle en cas de 
conversion sexuelle a ete pris a la suite de l'arret rendu par la CJCE clans 
l'aff aire P. v. S. and Cornwall County Council precitee. II enonce de maniere 
generate qu'une personne transsexuelle ne doit pas faire l'objet d'un 
traitement moins favorable clans le domaine de l'emploi a raison de sa 
transsexualite (que ce soit avant ou apres une operation de conversion 
sexuelle). 

E. Le viol 

46. En matiere de viol, une personne passee du sexe masculin au sexe 
feminin etait, avant 1994, consideree comme un homme. En vertu de 
!'article 142 de la loi de 1994 sur la justice penale et l'ordre public 
(Criminal Justice and Public Order Act 1994), ii doit y avoir «penet ra tion 
vaginale ou anale d 'une personne » pour que le viol soit e tabli. Dans une 
decision du 28 octobre 1996, la Crown Court de Reading a estime que la 
penetration d 'un penis clans le vagin artificiel d'une transsexuelle 
s'ana lysait en un viol (R. v. Matthews - non publiee) . 

F. L'emprisonnement 

47. Le reglement penitentiaire (Prison Rules) de 1999 prevoit que les 
hommes et les femmes doivent normalement etre incarcfres separement 
e t qu'aucun de tenu ne doit etre devetu et fouille en presence d'une 
personne du sexe oppose (articles 12 § l et 4 1 § 3 respectivement) . 

48. Selon le rapport elabore par le groupe de travail sur les 
transsexuels (ministere de l'lnterieur, avril 2000, paragraphes 49-50 ci­
dessous), qui s'es t livre a un examen du droit et de la pratique en 
vigueur, les transsexuels operes sont detenus, clans la mesure du 
possible, clans un etablissement pour les prisonniers de leur nouveau 
sexe. Des directives detaillees sur la fouille des detenus tra nssexuels sont 
a l'etude; elles prevoient de traiter les transsexuelles operees comme des 
femmes pour ce qui concerne les fouilles, qui ne devront clans ce cas etre 
efTectuees que pa r des femmes(§§ 2.75-2.76 du rapport). 

G. L'evolution actuelle 

1. Examen de la situation des transsexuels au Royaume-Uni 

49. Le 14 avril 1999, le ministre de l'lntfrieur annon~a la creation d'un 
groupe de travail interministeriel sur Jes transsexuels, dont le mandat 
e tait le suivant: 
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«examiner, notamment en ce qui conccrne les actcs de naissance, la neccssite de 
prendre des mesures juridiques appropriecs pour resoudre les prnblemes que 
connaissent les transsexuels, en tenant dument compte de !'evolut ion de la science e t 
de la societe, ainsi que des mcsures mises en a:uvrc clans d'autres pays en la matiere. » 

50. En avril 2000, le groupe d e travail produisit un rapport clans lequel 
ii examinait la situation actuelle des transsexue ls au Royaume-Uni, en 
particulier leur statut en droit interne et les changements qui pourraie nt 
y et re apportes. II concluait: 

« 5. l. Les transsexuels font face a leur condition de differentes fac;ons. Certains 
vivcnt clans la peau du scxe oppose sans suivre de traitemenl pour en acquerir les 
attributs physiques. II en est qui prcnnent des hormones pour developper certaines des 

caracteristiques secondaires du sexe choisi. D'autres, moins nombreux, subissent une 
intervention chirurgicale pour faire correspondre autant que possible leur corps a cclui 
du scxe acquis. L'amplcur du tra ilement tienl au choix de l'individu OU a d 'autres 
facteurs, tels que la sante ou lcs rcssources financicres. De nombreuses personnes 
reviennent a leur sexe biologique apres avoir vecu pendant un temps clans la pcau du 
sexe oppose, et certaines alternent cntre les deux sexes tout au long de leur vie. Lorsque 
l'on cherche a determiner la voie a suivre, ii faut done prendre en compte les besoins de 
ccs personnes aces differents stadcs de leur t ransformat ion. 

5.2. Des mesurcs ont deja e tc prises dans un certain nombre de domaines pour a ider 
lcs transsexuels. A titre d'exemple, la discrimination en maticre d'emploi a l'egard 
d'une personne pour un motif lie a sa transsexualite est interdite par le reglement de 
1999 sur la discrimination sexuelle en cas de conversion sexuelle, lequel, sous reserve de 
quelques exceptions, enonce qu 'une personne transsexuelle (que ce soil avant ou apres 
une operation) ne doit pas faire l'objet d'un traitcmcnt moins favorablc a raison de sa 
transsexualite. Le systeme de la justice penalc (police, etablisscmcnts penitentiaires, 
tribunaux, etc.) tente clans la mesure du possible, eu egard aux contraintes pratiqucs, 
de tenir comptc des besoins des transsexuels. Un delinquant transsexuel est 
gcneralcment inculpe sous son nouveau sexe e t un de tenu ayant subi une operation de 
conversion scxuelle es t normalemcnt incarcere dans un etablissemen t adapte a sa 
nouvelle condition. Les victimes e t temoins transsexuels sont eux aussi dans la plupart 
des cas traites scion !cur nouveau sexe. 

5.3. En outrc, les documents olliciels sont souvent cmis en tenant compte du sexe 
acquis lorsqu'ils visent a identifie r l' individu e t non son statut juridiq ue. Ainsi, une 
personne transsexuelle peut se voir delivrer un passcport, un permis de conduire ou 
une carte medicale indiquant son nouveau sexe. II semble que de nombreux 
organismes non gouvernementaux, tcls que lcs instances chargees des diplomes, 
dclivrcnt souvcnt de nouvellcs a ttes tations de diplomc, etc. (ou fournissent une autre 
preuve des titres) indiquant le scxe rcvendique par l'interesse. Nous avons egalement 
idcntifie au moins une compagnie d'assurances qui propose aux pcrsonnes 
transsexuelles des polices d 'assurancc tenant compte du sexe acquis. 

5.4. Nonobstant ces dispositions, les transscxuels connaissent des problemes 
auxquels la majorite de la popula tion n'a pas a faire face. Les observations adrcssces 
au groupe de travail ind iquent que la communaute transsexuellc revendique des 
changements principalement e n cc qui concerne les actes de naissance, le droit de se 
marier et la pleinc reconnaissance de la nouvelle identite scxuelle a toutes fins 
juridiques. 
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5.5. 'ous avons defini trois options pour l 'avenir: 

- ma intenir la situation actuc llc en l'ctat; 

- delivre r des extra its de l'actc de na1ssance indiquant le nouveau prenom et , 
eventuc llcmcnl , le nouveau sexe; 

- rcconnaltre ple inement la nouvelle idenlite sexuelle sur le plan juridique, sous 
reserve de certains criteres et procedures. 

Avant de prendre position, le gouvernemenl pourrait souhaitc r soumettre ces 
quest ions a un debat public.» 

51. Le ra pport fut presente au Parlement en juillet 2000. Des 
exempla ires en furent d eposes clans les bibliotheques des deux chambres 
du Parlement, d'autres en etant adresses a 280 destinataires (membres du 
groupe de travail, fonctionnaires, deputes, particuliers et organisations 
diverses). Le document fut porte a la connaissance du public par la voie 
d 'un communique de presse du ministere de l'lnterieur et chacun pouvait 
se le procurer en le demanda nt a u ministere de l'lnterieur par courrier 
postal O U e lectronique, par telephone OU SUr le site internet du ministere. 

2. La jurisprudence interne recente 

52. Da ns l'affaire Bellinger v. Bellinger (Court ef Appeal, Civil Division 
(England and Wales) 2001, p. 1140, Family Court Reporter, vol. 3, p. !), 
l'appelante, qui avait ete enregistree a la naissance comme etant de sexe 
masculin, avait subi une operation de conversion sexuelle puis, en 198 1, 
avait contracte mariage avec un homme qui etait au courant de ses 
antecedents. Elle demanda une declaration de validite du mariage en 
ve rtu de la loi de 1986 sur le droit de la famille (Family Law Act 1986). La 
Cour d 'appel estima, a la majorite, que le mariage de l'appelante n 'e tait 
pas valable des lors que les parties n 'etaient pas un homme et une femme 
respectivement, ces termes devant se determiner au moyen des criteres 
biologiques degages clans l'aff aire Corbett v. Corbett ( 197 1). Elle no ta que si 
l'on accordait une importance grandissante a !'influence des facteurs 
psychologiques sur le sexe, le moment auquel ces facteurs pouvaient 
passer pour avoir entralne un cha ngement de sexe ne pouvait e tre 
determine avec precision. Elle considera qu'une personne correctement 
declaree de sexe masculin a la naissance et qui avait subi une operat ion 
de convers ion sexuelle et menait desormais une vie de fe mme etait 
biologiquement un homme et ne pouvait e tre definie comme etant de 
sexe feminin aux fins du mariage. D'apres el le, c'etait au Pa rlement, et 
non a ux tribunaux, qu 'il appartena it de decider a quel moment il 
convenait de reconnaitre que quelqu 'un avait change de sexe aux fins du 
mariage. Dame Elizabeth Butler-Sloss, presidente de la Family Division, 
releva les avertissements de la Cour europeenne des Droits de !'Homme 
qua nt a !'absence persistante de mesures destinees a prendre en compte la 
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situation des transsexue ls e t fit observer que c'etaient en gra nde partie 
ces critiques qui avaient motive la creation du groupe de travail inter­
ministeriel, lequel avait pub lie en avril 2000 un rapport renf ermant un 
examen approfondi e t exhaustif des donnees medicales, de la pra tique 
actuelle clans d'autres pays e t de l'etat du droit a nglais concernant les 
a spects pertinents de la vie des personnes transsexuelles: 

« [95.] ( ... ) Nous nous sommes informes aupres de M. Moylan, qui s'exprimait au 
nom de l'Attornt!)l-General, des mesures prises par Jes ministeres pour donner suite aux 
recommandations du rapport ou pour rediger un document de consul tation en vue d'un 
debat public. 

[96.] A notre grande consternation, nous avons appris qu'absolument aucune 
mesure n'avait ete prise ni, a la connaissance de M. Moylan, envisagee pour faire 
avancer la question. II apparait done que la commande et )'elaboration du rapport 
representent la totalite de ce qui a ete fait au sujet des problemes qui ont ete cernes, 
tant par le ministre de l'lnterieur dans son mandat que par le groupe de t ravail dans ses 
conclusions. II s'agit la, nous semble-t-il, d'un manque de prise de conscience des 
preoccupations grandissantes et de l'evolution des mentalites en Europe occidentale 
qui ont ete si clairement et fortement mises en evidence clans Jes a rrets de la 
Cour europeenne de Strasbourg et dont, a notre avis, le Royaume-Uni doit tenir 
compte ( ... ) 

[ 109.] Nous tenons toutefois a ajouter, en gardant a !'esprit les critiques de la Cour 
europeenne des Droits de !'Homme, qu' il ne fait aucun doute que le caractere 
profondement insatisfaisant de la situation actuelle et les difficultes des transsexuels 
doivent et re examines avec soin. La proposition du groupe de travail interministeriel 
tendanl a une consulta tion du public appelle des mesures de la part des ministeres 
concernes. Les problemes ne disparaitront pas, its resurgiront vraisemblablement 
devant la Cour europeenne a bref delai. » 

53. Auteur d 'une opinion d iissidente clans laquelle il affirmait qu'une 
d emarche fondee uniquement sur les criteres biologiques n'etait plus 
acceptable eu egard a l'evolution de la science, de la medecine et de la 
societ e, Lord Justice Thorpe estima q ue les fondements de la decision 
Corbett v. Corbett n'etaient plus indiscutables. 

« [155.] Tenir le facteur chromosomique pour determinant , voire seulement 
dominant, me semble particulierement contestable clans le cadre du mariage. En effet, 
iJ s'agit d'un aspect invisible de J'individu, qui ne peut et re pe r<_;u OU determine que par 
des tests scientiliques. II ne contribue en rien a l'individualite physiologique ou 
psychologique. En fait , clans le contexte actuel de !' inst itution du mariage, ii me 
semble j uste, sur le plan des principes, e t logique de donner la preeminence aux 
facteurs psychologiques, tout comme ii me parait preferable de proceder a la 
determinat ion indispensable du sexe au moment du mariage ou peu avan t, plutot qu'a 
la naissance ( ... ) 

[160.] La presente demande se situe de toute evidence dans la sphere du droit de la 
famille. Celui-ci se doit d 'etre toujours suffisamment flexible pour accompagner 
!'evolution de la societe. II doit egalement et re humain et prompt a reconnaltre a 
chacun le droit a la <lignite humaine e t a la liberte de choix clans sa vie privee. La 
reforme legislative clans ce domaine doit notamment tendre a ce que la Joi t ienne 



ARRET CHRISTINE GOODWIN c. RO YAUME-U 65 

compte de l'evolution de la socie te e t la refl ete. C'est aussi un objectif que lcs juges 
doivent avoir en vue lorsqu'ils interpretent les disposi tions legislatives en vigueur dans 
ce domaine. Je suis fermement convaincu qu 'il n'existe pas de raisons suffisamment 
imperieuses, eu egard aux interets des au tres personnes concernees ou, plus 
pertinemment, a ceux de la socie te da ns son ensemble,justifiant de ne pas reconnaitre 
juridiquement le mariage de l'appelante. J'aurais accueilli ce recours. » 

Lord Justice Thorpe cons ta ta par ailleurs le peu de progres accomplis 
clans les reformes internes: 

«( 15 1.] ( ... )Si le rapport (interministeriel] a bien ete publie, M. Moyla n a declare 
qu ' il n'y avait pas eu de consultation du public depuis lors. En outre, a la question de 
savoir si le gouvernement entendait engager un deba t public ou tout autre processus en 
vue de !'elaboration d'une proposition de Joi, M. Moylan a repondu qu'il n'avait re<;u 
aucune instruction. U n'a pas davantage pu dire si le gouvernement envisageait le 
dep0t d 'un prnj et de Joi. Au cours de ces dix dernieres annees, j'ai pu constater 
combien ii est difficile pour un ministere quel qu 'il soit d'arriver a faire inscrire dans le 
programme de travail du Parlement l'examen d'un projet de reforme du droit de la 
famille. Cet e ta t de choses renforce mon point de vue selon lequel notre juridict ion a 
non seulement la faculte mais le devoir d' interpreter !'article 11 c) soit de fa<;on e troite, 
soit de fa<;on liberale lorsque, comme en l'espece, les elements de preuve e t arguments 
produits le justifient. » 

3. Propositions de riforme du systeme d'enregistrement des naissances, mariages 
et dices 

54. En janvier 2002, le gouvernement a presente au Parlement le 
document intitule «Etat civil: changement fondamental clans l'en­
registrement des naissances, mariages et deces au XXI" siecle ». Ce 
document expose les proje ts de creation d 'une base de donnees centrale 
renfermant les registres de l'etat civil, le but eta nt d 'abandonner le 
systeme traditionnel d 'enregistrement fige des evenements de la vie au 
profit d 'un registre vivant OU registre unique ayant vocation a etre mis a 
jour tout au long de la vie : 

«Par la suite, la misc a jour des informations contenues da ns un registre de naissance 
permettra de consigner les changements de prenoms et , eventuellement, de sexe d'une 
personne. » (paragraphe 5. 1) 

«5.5 Amendements 

L'assouplissement des regles regissant les rect ifications des inscriptions aux registres 
recueille une forte adhesion. Actuellement, une fois une inscription creee, les seules 
corrections possibles sont celles pour lesquelles ii peut etre demontre, preuves a 
l'appui, qu'une erreur a e te commise au moment de l'enregistrement. Une recti­
fication, meme de la plus simple faute d'orthographe, exige l'accomplissement de 
formalites et la production d 'elements de preuve appropries. L'inscription finale 
renferme le texte original integral et !' information corrigee, qui apparaitra sur les 
extraits d t'! livres ulterieurement. Le gouvernement reconnait que cela peut constituer 
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un obstacle. A l'avenir, les modifications (reOctant des changcmcnts survenus apres 
!' inscription initiale) seront apportces e t officiellement enregistrees. Les documents 
delivrcs a partir des inscriptions aux rcgistres ne feront ctat que des informat ions 
telles qu 'amendees, mais !'ensemble des donnees seront conservees. ( ... ) » 

H. Tierce intervention de }'organisation Liberty 

55. Liberty a mis a jour les observations ecrites concerna nt la 
reconnaissance juridique des transsexuels en droit compare qu'elle avait 
soumises clans l'afTaire Sheffield et Horsham c. Royaume-Uni (arret du 
30 juille t 1998, Recueil des arrets et decisions 1998-V, p. 2021, § 35 ). Da ns son 
etude de 1998, Liberty affirmait qu 'au cours de la derniere decennie on 
avait pu constater, clans les Etats membres du Conseil de !'Europe, une 
tendance parfaitement claire vers la pleine reconnaissance juridique 
des changements de sexe. Elle nota it en particulier que des trente-sept 
pays etudies, quatre seulement (parmi lesquels le Royaume-Uni) 
n'autorisaient pas la modification de l'acte de naissance d 'une maniere 
ou d'une autre afin qu 'il reOete le nouveau sexe de la personne 
concernee. Dans Jes pays ou la conversion sexuelle e tait legale e t prise en 
charge par la securite socia le, seuls le Royaume-Uni et l'Irla ndc ne 
reconnaissaient pas pleinement sur le pla n juridique la nouvelle identite 
sexuelle. 

56. Da ns l'etude mise a jour qu'elle a presentee le 17 janvier 2002, 
Liberty releve que si le nombre d 'Etats europeens reconnaissant pleine­
ment la conversion sexuelle sur le plan juridique n'a s tatistiquement pas 
augmente, des informations provenant de pays ex tra-europeens indiquent 
une evolution vers la pleine reconna issance juridique. A titre d 'exemple, 
Singapour a consacre legislativement la conversion sexuelle, et ii existe 
une tendance analogue au Canada, en Afrique du Sud, en Israel, en 
Australie, en Nouvelle-Zelande e t clans tous Jes Etats des Etats-Unis 
d'Amerique sauf deux. Liberty cite en particulier les affaires Attorney­
General v. Otahuhu Family Court, New Zealand Law Reports, 1995, vol. l , p. 60 
et Re Kevin, Family Court ef Australia, 200 I , p. I 074, clans lcsqucllcs la 
nouve lle identite sexuelle de transsexuels a e te reconnue en Nouvelle­
Zelande et en Australie respectivement, aux fins de validation de leur 
mariage. Da ns la seconde afTaire, le juge Chisholm s'est a insi ex prime: 

«j e ne vois aucune ra ison tenant a unc regJc de droit OU a un principe justifiant quc le 
droi t austra licn suive la decision Corbett. Si te l e ta it le cas, ii en resu ltera it , a mon sens, 
des discordances indffendablcs entre la legislation a ustraliennc relative au mariagc e t 
d 'autres legisla tions australiennes. Le droit se verrait imprimer une orientation 
generalcment contra irc a l'cvolULion clans d'autres pays. Ccla perpetuerait un point de 
vue quc dcmcntcnt les connaissances e t la pratique medicales actuelles. Surtout, ii en 
resulterai t des SOuffranccs indefcndablcs pour des pcrsonnCS qui ont deja CU lcur lot de 
d ifficultes, sans aucun avantage pour la societe ( ... ) 
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( ... ) Les termes « homme >)et « f cm me» posseda nt I cur scns contemporain ordinaire, ii 
n'existc pas de solut ion stereotypec pour determiner le sexe d'un individu au regard du 
droit du mariage. Cela signifie qu'on ne peut dire en droit que la question clans une 
afTaire donnee sera t ranchee pa r !'applicat ion d'un seul critere, ou d 'unc lisle 
restrcin tc de criteres. II es t done e rrone d'affirmer que le sexe d 'une personne depend 
d 'un facteur unique, tel que le scxc chromosomique ou le sexe genita l, ou d 'un nombre 
limite de factcurs, tels quc l'etat des gonades, chromosomes ou organes genitaux d 'une 
pcrsonnc (quc cc soit a la na issance ou ii un autrc moment). De meme, ii serait 
juridiquemcnt e rrone de pretendre qu' il es t possible de resoudre la question en tenant 
uniqucmcnt compte de l'etat psychologique de la pcrsonnc, ou en identifiant son «sexe 
cerebra l». 

Pour de terminer le sexe d' unc personne au regard du droit du mariage, ii faut 
considere r l'ensemble des aspects pert inents. Sans che rcher a enoncer une liste 
exhaustive ou a insinuer que certains facteurs sont forcement plus importa nts que 
d'autres, je dirai qu'a mon scns les e lements a prcndre en compte inclucnt les 
caracteris tiques biologiques et physiques de la personnc a la na issance (y compris les 
gonades, organes genitaux et chromosomes), son vccu, notammcnt le scxe dans lequel 
elle a Cte elcvce et son attitude par rapport ii son sexe, la pe rception qu'elle a elle­
memc de SOn a ppartenance a un SCXC, le role - masculin OU feminin - adoptc pa r cite 
clans la socic tc, tout traitement de conversion sexuelle (hormonal , chirurgical ou 
medical) subi par elle et lcs consequences d 'un tc l tra itement, ainsi que les 
caracteristiques biologiques, psychologiques et physiques qui sont les siennes au 
moment du mariage ( ... ) 

Aux fins d 'ctablissemenl de la va lidite d'un mariage en droit aust ra lien, c'es t ii la date 
du mariagc qu 'i l faut se placer pour tranche r la question de savoir si une personne est un 
hommc ou une femme ( ... ) » 

57. Qua nt au droit pour les transsexuels operes d 'epouser une 
personne du sexe oppose a leur nouveau sexe, l'etude de Liberty indique 
que 54 % d es Eta ts contractants autorisen t un t e l mariage (!'annexe 6 en 

fournit !'enumeration: l'Autriche, la Belgique, le Danema rk, l'Estonie, la 
Finlandc, la France, l'Allemagne, la Grece, l'l sla nde, l'ltalie, la Lettonie, 
le Luxembourg, Jes Pays-Bas, la Norvege, la Slovaquie, l'Espagne, la 
Suede, la Suisse, la Turquie e t !'Ukraine), contre 14 % qui ne le 
perrnettent pas (l'Irlande et le Royaurne-U ni n'autorisent pas le rnariage, 
e t ii n'existc a ucune legislation en Moldova, Pologne, Rouma nie e t 
Russie). La situation juridique cla ns les 32 % d 'Etats restants n'est pas 
claire. 

III. TEXTES INTERNATIONAUX 

58. L'article 9 de la Charte des droits fondarnentaux de l'Union 
europecnnc, signee le 7 decembre 2000, enonce: 

" Le droit de se marier et le droit de fonder une fami llc sont garantis scion lcs lois 
na t ionalcs qui en rcgissenl l'cxc rcicc.)) 
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EN DROIT 

I. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 8 DE LA 
CONVENTION 

59. La requera nte a llegue la violation de l'article 8 de la Convention, 
dont le passage pertinent es t ainsi libe lle : 

« I. Toute personne a droit au respect de sa vie privec ( ... ) 

2. II ne peut y avoir ingerence d'une autorite publiq ue dans l'exercice de ce droit que 
pour autant que cette ingerence est prevue pa r la loi et qu 'elle constitue une mcsure qui, 
dans une societe democrat iquc, es t necessaire a la securite nationale, a la surete 
publique, au bien-etre economique du pays, a la defense de l'ordre et a la preven tion 
des infractions penales, a la protection de la sante OU de la morale, OU a la protection 
des droits et libertes d'au trui. » 

A. Arguments des parties 

I. La requerante 

60. La requerante soutient que, malgre les avertissements de la Cour 
quant a !'importance de se livre r a un examen constant de la necessite 
d'une reforme juridique, le Gouvernement n'a toujours pas pris de 
mesures constructives pour remedie r aux souff rances e t a la de tresse 
qu'e lle-meme et d 'autres transsexuels operes eprouvent. La non­
reconnaissance de sa nouvelle ident ite sexue lle sur le plan juridique est 
source de nombreuses situa tions discriminatoires et humilia ntes clans sa 
vie quotidienne. Pa r le passe, en particulier de 1990 a 1992, elle a ete 
harcelee a son travail e t n'a pas e te protegee comme ii convena it contre 
des actes discrimina toires. Elle voit clans toutes les demarches specia les 
qu'elle doit accomplir concernant ses cotisations a !'assurance nationale 
et sa pension de re tra ite de l'Etat une difference de t ra item ent 
injustifiee, puisque ces demarches ne s'imposeraient pas si son sexe 
feminin etait reconnu sur le plan juridique. En particulier, le fait mem e 
que le ministere des AfTaires socia les (Department of Social Security - le 
« DSS ») ait pour politique de classer « confidentiels » les dossiers des 
transsexue ls constitue se lon e lle une difference de traitement. Du fa it de 
ce tte politique, ii Jui est pa r exemple impossible de se presente r au DSS 
sans prendre rendez-vous au prealable. 

6 1. La requerante affirme en outre qu'il existe un risque reel que son 
employeur decouvre son identite passee. II est en eff e t possible a celui-ci 
de re tracer Sa Carriere a partir de son numero d'assurance na tiona le, e t 
elle croit que cela s'est en fait produit. Elle est du reste persuadee que si 
elle n 'a pas obtenu de promotion recemment c'est parce que son 
employeur s'est rendu compte de sa situation. 
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62. Quant a l'age de la retraite, la requerante, qui dit travailler depuis 
quarante-quatre ans, considere que le refus de l'admettre au benefice 
d 'une pension de retraite de l'Etat a }'age de soixante ans sur la base 
d 'un critere purement biologique de determination du sexe est contraire 
a l'a rticle 8 de la Convention. De meme, elle n'a pas pu demander la 
gratuite des abonnements d'autobus a Londres a l'age de soixante ans, a 
l'instar des autres fem mes, mais a du a ttend re }'age de soixante-cinq ans. 
Par a illeurs, invitee a declarer son sexe a la naissance OU a presenter un 
extrait de son acte de naissance au moment de souscrire une assurance­
vie, des prets hypothecaires, une pension privee e t une assurance 
automobile, eHe a renonce a profiter de ces possibilites. 

63. La requerante fait valoir que la comprehension scientifique du 
transsexualisme et )'attitude de la societe a l'egard de ce phenomene 
connaissent une evolution rapide, non seulement en Europe mais aussi 
ailleurs. Elle re nvoie notamment a l'article 29 du code civil neer landais, a 
l'article 6 d e la loi italienne n° 164 du 14 avril 1982 et a l'article 29 du code 
civil turc, tel qu'amende par la loi n° 3444 du 4 mai 1988, qui autorisent les 
modifications de l'etat civil. Elle signale en outre qu'en Nouvelle-Zelande, 
en vertu d 'une loi de 1995 (partie V, article 28), les tribunaux peuvent, 
apres examen des preuves medicates et autres, ordonner la reconnais­
sance juridique de la nouvelle identite sexuelle d 'une personne trans­
sexuelle. La requerante ne voit aucune raison convaincante de ne pas 
adopter une de marche analogue au Royaume-Uni. Elle affirme que la 
societe accepte plus facilement Jes transsexuels e t se preoccupe 
davantage de leur situation. Elle en veut pour preuve la place accordee a 
ces questions clans la presse, a la radio et a la television, ainsi que la 
presentation sous un jour favorable de personnages transsexuels dans 
des programmes grand public. 

2. Le Gouvernement 

64. Renvoyant a la jurisprudence de la Gour, le Gouvernem ent affirme 
que le transsexualisme ne fait pas l'objet d 'une approche uniforme dans 
les Etats contractants e t que, compte tenu de la marge d 'appreciation 
dont jouissent Jes Etats au regard de la Convention, )'absence de 
reconnaissance juridique au Royaume-Uni de la nouvelle identite 
sexuelle de la requerante n'emporte pas violation de }'article 8 de la 
Convention. II conteste )'affirmation de l'interessee selon laquelle les 
recherches scientifiques et « une evolution maj eure de la socie te » ont 
a bouti a une large acceptation du transsexualisme ou a un consensus en 
la matier e. 

65. Le Gouvernement admet qu'il peut y avoir des cas pa rticuliers ou 
le rcfus de reconnaltre juridiquement la nouvelle identite sexuelle d 'une 
personne transsexuelle peut s'analyser en une violation de l'article 8, en 
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particulier lorsqu'il en resulte concretement e t reellement un prejudice e t 
une humiliation pour l'interessee au quotidien (arret B. c. France du 
25 mars 1992, serie A n° 232-C, pp. 52-54, §§ 59-63). II conteste toutefois 
que la requerante subisse ree llement de tels inconvenients puisqu 'elle a 
notamment pu obtenir d ' importantes pieces d'identite (passeport e t 
permis de conduire, par exemple) portant les pre noms et l' identite 
sexuelle qu 'elle a choisis. 

66. Qua nt aux difficultes particulieres invoquees par la requerante, le 
Gouvernement soutient qu'un employeur ne peut e tablir le sexe de 
l'interessee a partir du numero d 'assurance nationale puisque celui-ci ne 
renferme aucune reference codee a cette donnee. La requerante s'est vu 
delivrer une nouvelle carte d 'assurance nationale indiquant ses nouveaux 
prenoms et titre. En outre, le DSS met en ceuvre une politique de 
confidentia lite des donnees personnelles du titulaire d 'un numero 
d'assurance nationale et, e n particulier, des mesures e t une procedure de 
protection speciale des tra nssexuels. Par consequent, un employeur n'a 
aucun moyen d 'obtenir legalement du DSS des informations sur 
l'identite sexuelle anterieure d 'un employe. Selon le Gouvernement, ii 
es t egalement tres peu probable que l'employeur de la requerante 
decouvre la conversion sexuelle de celle-ci par un quelconque autre 
moyen grace a son numero d 'assurance national e. Qua nt au ref us de 
delivrer un nouveau numero d 'assurance nationa le, ii se justifierait pa r le 
fait que son unicite revet une importance capitale pour l'administration 
du systeme d 'assurance nationale et la prevention de l'usage fraudu leux 
d 'anciens numeros. 

67. Le Gouvernement juge tota lement infondces les craintes de la 
requerante quant a la divulgat ion de son a ncienne identite sexuelle a l'age 
de soixante ans lorsque son employeur ne se ra plus tenu de deduire ses 
cotisations d 'assurance na tiona lc de son salaire, puisqu'elle s'est deja vu 
delivrer !'attestation appropriee de derogation d 'agc (formulaire CF384) . 

68. Pour cc qui est de l' impossibilite pour la requerante de beneficier 
d 'une pension de retraite de l'Etat a l'age de soixante ans, le 
Gouvernement fait valoir que la distinction entre hommes et femmes 
quant a !'age de la retra ite a e te jugee compatible avec le droit 
communauta ire (article 7 § I a) de la directive 79/7/CEE ; Cour de 
justice des Communautes europeennes, R. v. Secretary ef State for Social 
Security, ex parte Equal Opportunities Commission, aff a ire C-9/9 1, Rccue il 
1992, p. 1-4927). En outre, cla ns la mesure ou ii n'es t pas en soi contraire 
a l'article 8 de la Convention de continuer a considerer la requerante 
comme un homme sur le plan juridique, autoriser ce lle-ci a beneficier 
d'une pension a !'age de soixante a ns constituerait un traitement 
privilegie, injuste pour le reste de la population. 

69. En ce qui concerne enfin les allegations de l'interessee relatives 
aux actes d 'agression et de ha rcelement dont ellc a ura it e te victimc a son 
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travail, le Gouvernement soutient qu 'elle aurait pu engager des 
poursuites pour harcelement e t agression en vertu du droit penal. Les 
actes de ha rcelement sur le lieu de travail peuvent egalement donner 
lie u, lorsqu 'ils sont lies au transsexualisme de la victime, a une plainte au 
titre de la Joi de 1975 sur la discrimination sexuelle si l'employeur a 
connaissance des agissements en cause et ne prend aucune mesure pour 
Jes prevenir. Le droit interne offrait done une protection adequate. 

70. Le Gouvernement soutient qu 'au total un juste equilibre a e te 
·menage entre les droits de l' individu et l'interet general de la com­
munaute. Qua nt a )'existence de situa tions ou une personne transsexuelle 
peut avoir a reveler son changement d' identite sexuelle a un nombre 
restreint de personnes, ces situa tions sont inevitables et necessaires, par 
exemple clans le domaine des contrats d'assurance ou les antecedents 
medicaux et le sexe ont une incidence sur le calcul des primes. 

B. Appreciation de la Cour 

1. Considerations liminaires 

71 . La presente affaire souleve la question de savoir si l'Etat defendeur 
a ou non meconnu son obligation positive de garantir a la requerante, 
transsexuclle operee, le droit au respect de sa vie privee, notamment en 
ne reconnaissant pas la conve rsion sexuelle de l' interessee sur le plan 
juridique. 

72. La Cour reaffirme que la notion de« respect », au sens de I' article 8, 
manque d e nettete, surtout en ce qui concerne les obligations positives 
inhere ntes a cette notion ; ses exigences varient beaucoup d 'un cas a 
l'autre, vu la diversite des pratiques suivies e t des conditions regnant 
clans les Etats contracta nts, et la marge d 'appreciation laissee aux 
autorites peut etre plus large en cette matiere que pour d 'autres 
questions relevant de la Convention. Afin de determiner s'il existe une 
obligation positive, ii faut prendre en compte - souci sous-jacent a la 
Convention tout entiere - le juste equilibre a menager entre l' interet 
general et les interets de l' individu (arret Cossf:J c. Royaume-Uni du 
27 septembre 1990, serie A n° 184, p. 15, § 37) . 

73. La Cour rappelle qu 'elle a deja eu a examiner des griefs rela tifs a 
la situation des transsexuels au Royaume-Uni (arrets Rees c. Royaume-Uni 
du 17 octobre 1986, serie A n" 106, Cossf:J precite, X, Y et Z c. Royaume-Uni 
du 22 avril 1997, Recueil 1997-11, e t Sheffield et Horsham precite). Dans ces 
affaires, ellc avait conclu quc le ref us du gouvernement britannique de 
modifier le registre des na issances, ou d 'en fournir des extraits qui ont 
une substance et une nature differentes de ce lles des mentions originales 
concernant le sexe declare de l' individu, nc pouvait passer pour une 
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ingerence clans l'exercice du droit au respect de la vie privee (arrets Rees, 
p. 14, § 35, et Cossey, p. 15, § 36, precites). Elle avait egalement estime que 
l'Etat defendeur n'avait a ucune obligation positive de remanier son 
systeme d'enregistrement des naissances en creant un nouveau systeme 
OU type de documents aptes a fournir la preuve de l'eta t civil actuel. Elle 
avait de meme considere que l'Etat n'etait pas astreint a autoriser des 
annotations clans le registre des naissances ni tenu d'empecher de 
divulguer une telle annotation a des tiers (arrets Rees, p. 17, § 42, et 
Cossey, p. 15, §§ 38-39, precites). Dans ces affaires, la Cour avait constate 
que les autorites avaient pris des mesures pour minimiser les risques pour 
les transsexuels de se voir poser des questions embarrassantes (par 
exemple en leur permettant d 'obtenir des permis de conduire, des 
passeports et d'autres types de documents etablis sous leurs nouveaux 
prenoms et sexe). En outre, elle avait estime que le parcours personnel 
des requerants clans ces affaires ne demontrait pas que la non­
reconnaissance generale sur le plan juridique de leur conversion sexuelle 
leur causat des inconvenients d'une gravite suffisante pour que l'on put 
considerer qu' il y avait depassement de la marge d'appreciation de l'Etat 
en la matiere (arret Sheffield et Horsham precite, pp. 2028-2029, § 59). 

74. Sans que la Cour soit formellement tenue de suivre ses arrets 
anterieurs, ii est clans l'interet de la securite juridique, de la previsibilite 
et de l'egalite devant la loi qu'elle ne s'ecarte pas sans motif valable de ses 
propres precedents (voir, par exemple, Chapman c. Royaume-Uni [GC], 
n° 27238/95, § 70, CEDH 2001-1). Cependant, la Convention etant avant 
tout un mecanisme de protection des droits de l'homme, la Cour doit tenir 
compte de l'evolution de la situation clans l'Etat defendeur et clans les 
Etats contractants en general et reagir, par exemple, au consensus 
susceptible de se faire jour quant aux normes a atteindre (voir, parmi 
d'autres, les arrets Cossey precite, p. 14, § 35, et Stafford c. Royaume-Uni 
[GC], n° 46295/99, §§ 67-68, CEDH 2002-IV). II est d 'une importance 
cruciale que la Convention soit interpretee et appliquee d'une maniere 
qui en rende les garanties concretes et effectives, et non pas theoriques et 
illusoires. Si la Cour devait faillir a maintenir une approche dynamique et 
evo}utive, pareille attitude risquerait de faire obstacle a toute reforme OU 

amelioration (Stafford precite, § 68). Dans le contexte en cause, la Cour, 
depuis 1986, s'est declaree a maintes reprises consciente de la gravite des 
problemes que rencontraient les transsexuels et a souligne !'importance 
d'examiner de maniere permanente la necessite de mesures juridiques 
appropriees en la matiere (arrets Rees, pp. 18-19, § 47, Cossey, p. 17, § 42, 
et Sheffield et Horsham, p. 2029, § 60, precites) . 

75. La Cour se propose done d 'examiner la situation clans l'Etat 
contractant concerne et en dehors de celui-ci pour evaluer ' «a la lumiere 
des conditions d'aujourd'hui », quelles sont }'interpretation et }'applica­
tion de la Convention qui s'imposent a l'heure actuelle (voir l'arret Tyrer 
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c. Royaume-Uni du 25 avril 1978, serie A n° 26, pp. 15-1 6, § 3 1, e t la 
jurisprudence ulterieure). 

2. La situation de la requerante en tant que transsexuelle 

76. La Cour constate que la requerante, declaree de sexe masculin a la 
naissance, a subi une operation de conversion sexuelle e t mene desormais 
une vie sociale de femme. Nonobstant, l'interessee demeure un homme 
sur le plan juridique . Cette situation a eu et continue d 'avoir des re­
percussions sur sa vie lorsque le sexe revet une pertinence juridique et 
que des distinctions sont operees entre hommes et femmes, par exemple 
pour les pensions e t l'age d 'admission a la retraite. Ainsi, du fait qu'on la 
considere juridiquement comme un homme, elle doit continuer d e payer 
ses cotisations a !'assura nce nationale jusqu'a l'age de soixa nte-cinq a ns. 
Toutefois, etant donne qu'elle est employee sous son identite sexuelle 
fe minine, elle a pu obtenir une attestation de derogation d 'age qui lui 
permet de se substituer a son employeur pour ce qui est du versement 
des cotisations. Si le Gouvernement fait valoir que cette mesure tient 
dument compte de la situation difficile de la requerante, la Cour 
constate que celle-ci doit neanmoins accomplir une demarche speciale 
qui, en soi, peut attirer !'a ttention sur sa condition. 

77. II faut egalement reconnaltre qu'il peut y avoir une atteinte grave 
a la vie privee lorsque le droit interne est incompatible avec un aspect 
important de l'identite personnelle (voir, mutatis mutandis, l'arret Dudgeon 
c. Royaume-Uni du 22 octobre 198 l , serie A n° 45, pp. 18-19, § 41). Le stress 
et !'alienation qu 'engendre la discordance entre le role adopte clans la 
societe par une personne transsexuelle operee e t la condition imposee 
par le droit qui refuse de consacrer la conversion sexuelle ne saura ien t, 
d e l'avis de la Cour, etre consideres comme un inconvenient mineur 
d ecoula nt d 'une formalite. On a afTaire a un conflit entre la realite 
sociale et le droit qui place la personne transsexuelle cla ns une situa tion 
anorma le lui inspirant des sentiments de vu lnerabilite, d 'humiliation et 
d 'anxiete. 

78. Dans le cas d'espece, comme clans beaucoup d'autres, la conversion 
sexuelle de la requerante a ete prise en charge pa r le service na tional de 
sante, qui reconnalt l'e tat d e dysphorie sexuelle e t, entre autres choses, 
assure la conversion par intervention chirurgicale en vue de parvenir a 
l'un de ses buts essentiels, a savoir que la personne transsexuelle se 
rapproche a utant que poss ible du sexe auquel elle a le sentiment 
d 'appartenir reelle ment. La Cour est frappee par le fait que la con­
version sexuelle, qui est operee en toute legalite, ne debouche pourta nt 
pas sur une pleine consecration en droit, qui pourrait e tre consideree 
comme l'etape ultime et l'aboutissement du processus de transformation 
long et difficile subi par l'interessee. Pour !'apprecia tion a effec tuer sous 
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l'a ngle de l'a r t icle 8 de la Convention, ii y a lieu d 'attacher de !' impor tance 
a la coherence d es pra tiques adminis tratives et juridiques clans l'ordre 
interne . Lorsqu 'un Etat autorise le traitem cnt e t !'intervention chirur­
gicale pe rmettant de soulager la situa tion d'une pe rsonne transsexuelle, 
finance tout ou partie des operations et va j usqu 'a consentir a !' insemi­
na tion a rtificielle d 'une femme qui vit avec un transsexue l (a insi que le 
montre l'affa ire X, Y et Z c. Royaume-Uni precitee), ii pa ralt illogique qu 'il 
refuse de reconnaltre les implications juridiques d u resulta t auquel le 
tr aitem ent conduit. 

79. La Cour note que le caractere insa tisfaisant de la s itua tion et des 
difficultes actuelles des transsexue ls au Royaume-Uni a e te reconnu pa r 
les tribunaux internes (voir l'aff a ire Bellinger v. Bellinger citee au 
pa ragraphe 52 ci-dessus) e t pa r le groupe de travail inte rministeriel qui a 
examine la situation a u Royaume-Uni e t conclu que, nonobstant les 
disposit ions prises cla ns la pratique, les tra nssexue ls connaissent des 
problem es auxquels la majorite de la popula tion n 'a pas a fa ire face 
(paragraphe 50 ci-dessus). 

80. Cela etan t, la Cour a examine les a rguments contra ires tenan t a 
l 'int e rc~ t general qui ont ete invoques pour jus tifier le m aintien de la 
s itua tion actuelle. Elle constate que clans les a ff a ires br itanniques 
anterieures elle a a ttache de !' importance aux aspects m edicaux et 
scien tifiques du probleme, au point de savoir clans quelle mesure on 
pouvait pa rler d 'une communaute de vues a ux niveaux europeen et 
in terna tiona l, e t aux consequences que pourra ic nt avoir des modifica­
tions apportees au system c des registres des na issances. 

3. Aspects medicaux et scienti.fiques 

8 1. II dem eure vrai qu 'aucune decouverte concluante n'est intervenue 
concerna nt les causes du transsexua lisme (en pa rticulier le point de savoir 
si les orig ines en sont entierem ent psychologiques ou liees a une 
differencia tion physique clans le cerveau) . Da ns l'affaire Bellinger 
v. Bellinger, Jes exper tises ont e te interprc tees comme indiquant une 
tendance croissante a admettre !'exis tence d 'une differencia tion des 
cerveaux masculin et feminin des avant la na issance, bien que les 
preuves scientifiques a l'appui de cette theori e f ussent loin d 'et re 
exhaus tives. La Cour juge toutefois plus significatif le fait qu 'il est 
largement reconnu a u niveau interna tiona l que le transsexua lisme 
constitue un e ta t m edical justifia nt un tra item ent destine a a ide r les 
personnes concernees (pa r exemple, le Manuel diagnostique et statistique des 
troubles mentaux, qua trieme edition (DMS-IV) a remplace le diagnostic de 
tra nssexualisme pa r celui de « trouble de l'identit e sexuelle »; voir 
cgalem ent la Classification internationale des maladies, dixieme revision 
(CIM-1 0)) . Les services de sante du Royaumc-U ni, tout com me ceux de 
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la plupart des autres Etats contractants, reconnaissent !'existence de cet 
e tat medical et assurent OU permettent des traitements, y compris des 
interventions chirurgicales irreversibles. Les actes medicaux e t chirur­
gicaux qui ont rendu possible la conversion sexuelle de la requerante en 
l'espece ont en fait ete effectues sous le contr6le des autorites sanitaires 
nationales. En outre, etant donne les nombreuses et pe nibles inter­
vent ions qu'e ntraine une te lle chirurgie et le degre de determination et 
de conviction requis pour changer de role sexue l clans la societe, on ne 
saurait croire qu 'il y ait quoi que ce soit d 'arbitra ire ou d 'irreflechi clans 
la decision d 'une personne de subir une conversion sexuelle. Aussi le fait 
que les causes exactes du transsexualismc soient toujours debattues par la 
communaute scientifiquc et medicale ne reve t-ii plus une aussi grande 
importance. 

82. S'il demeure vrai egalement qu 'une personne transsexuelle ne 
peut pas acq uerir toutes les caracteristiques biologiques du nouvea u sexe 
(arret Sheffield et Horsham precite, p. 2028, § 56), la Cour constate qu 'avec 
la sophist ication croissante des interventions chirurgicales et des types de 
traiteme nts hormonaux, le principa l aspect biologique d e l' identite 
scxuelle qui reste incha nge est !'element chromosomique. Or on sait que 
des anomalies chromosomiques peuvent survenir naturellement (par 
exemple clans les cas d 'intersexualite, ou les crite res biologiques a la 
naissance ne concordent pas entre eux) e t que certaines personnes qui en 
sont atteintes doivent subir une conversion a l'un ou a l'autre sexe, selon le 
cas. Pour la Cour, il n'est pas evident que !'element chromosomique doive 
inevitablem ent constituer - a !'exclusion de tout autre - le critere 
de terminant aux fins de !'attribution juridique d 'une identite sexuelle 
aux transsexuels (voir !'opinion dissidente de Lord J ustice Thorpe dans 
l'aff a ire Bellinger v. Bellinger citee au paragraphe 52 ci-dessus, e t la 
decision du juge Chisholm dans l'affaire australie nne Re Kevin citee au 
paragraphe 56 ci-dessus). 

83. Des !ors, la Cour n'est pas convaincue que l'etat des conna issances 
medicales OU scientifiqueS fournisse un argument determinant quant a }a 
reconnaissance juridique des transsexucls. 

4. Mesure dans laquelle on peut parler d'une communaute de vues aux niveaux 
europeen et international 

84. Deja a l'epoque de l'affa ire Sheffield et Horsham, un consensus etait 
en train de sc dessiner a u sein des Etats contractants du Conseil de 
!'Europe quant a la reconnaissance juridique de la conversion sexuelle 
(arrct Sheffield et Horsham precite, p. 202 1, § 35). La derniere e tude 
soumise pa r Liberty en l'cspece montre que cette tendance sc confirme 
a u niveau international (paragraphes 55-56 ci-dessus) . Ainsi, en 
Australie e t en Nouvelle-Zelande, ii apparalt que Jes tribunaux 
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abandonnent le critere du sexe biologique a la naissance (tel qu'enonce 
clans l'affaire britannique Corbett v. Corbett) pour considerer que, clans le 
contexte du mariage d'une personne tra nssexuelle, le sexe doit dependre 
d 'une multitude de facteurs a prendre en compte au moment du mariage. 

85. La Cour constate que clans l'affaire Rees, en 1986, elle avait releve 
qu'il n'existait guere de communaute de vues entre Jes Etats, certains 
autorisant la conversion sexuelle et d'autres non, e t que, clans )'ensemble, 
le droit paraissait traverser une phase de transition (arret Rees precite, 
p. 15, § 37) . Dans l'affaire Sheffield et Horsham tranchee par elle ulterieure­
ment, elle mit )'accent sur )'absence d'une demarche europeenne 
commune qua nt a la maniere de traiter les repercussions que la re­
connaissance juridique des changements de sexe pouvait avoir clans 
d'autres doma ines du droit tels que le ma riage, la filiation ou la 
protection de la vie privee ou des donnees. Si cela semble demeurer le cas, 
l'absence de pareille demarche commune entre les quarante-trois Etats 
contractants n'est guere surprenante, eu egard a la diversite des systemes 
et traditions juridiques. Conformement a u principe de subsidiarite, ii 
appartient en effet avant tout aux Etats contractants de decider des 
mesures necessaires pour assurer la reconnaissance des droits garantis 
par la Convention a toute personne relevant de leur juridiction et, pour 
resoudre clans leurs ordres juridiques internes les problemes concrets 
poses par la reconnaissance juridique de la condition sexuelle des 
transsexuels operes, les Etats contractants doivent jouir d 'une ample 
marge d'a pprecia tion. Aussi la Cour attache-t-elle moins d ' importance a 
)'absence d'elements indiquant un consensus europeen relativement a la 
maniere de resoudre les problemesjuridiques et prat iques qu'a !'existence 
d 'ele ments clairs e t incontestes montrant une tendance internationale 
cont inue non seulement vers une acceptation sociale accrue des 
transsexuels mais aussi vers la reconnaissance juridique de la nouvelle 
identite sexuelle des transsexuels operes. 

5. Incidences sur le systeme d'enregistrement des naissances 

86. Dans l'affaire Rees, la Cour avait admis que le Gouvernement 
pouvait accorder une grande importance a la na ture historique du 
systeme d'enregistrement d es naissances. L'argument selon lequel le fait 
d'autoriser des exceptions nuirait a la finalite du systeme avait fortement 
pese clans son appreciation. 

87. On peut constater toutefois que le caractere his torique du systeme 
d 'enregistrement des naissances connait deja plusieurs exceptions: ainsi, 
en cas de legitimation ou d'adoption, ii est possible de delivrer des extraits 
refletant le cha ngement d 'etat intervenu. Pour la Cour, faire une autre 
exception clans le cas des transsexuels (dont le nombre se situe entre 
2 OOO et 5 OOO a u Royaume-Uni d 'apres le rapport du groupe de travail 
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interministeriel (p. 26)) ne mettrait pas en peril tout le systeme. Le 
gouvernement britannique a certes invoque par le passe !'inconvenient 
que cela representerait pour Jes tiers, qui risqueraient de se voir prives 
d 'un acces aux inscriptions initiales, ainsi que les complications qui en 
resulteraient clans le domaine du droit de la famille et des successions 
(arret Rees precite, p. 18, § 43). II s'agissait la toutefois d'assertions 
formulees de maniere generale e t, au vu des elements dont elle dispose a 
l'heure actuelle, la Gour constate qu'aucun risque reel de prejudice 
susceptible de resulter de modifications du syste me actuel n'a ete 
identifie. 

88. Elle note pa r ailleurs que le gouvernement a recemment formule 
des propositions de reforme tendant a rendre possible en permanence la 
modification des donnees relatives a l'e tat civil (paragraphe 54 ci-dessus) . 
Elle n 'es t done pas convaincue que la necessite de maintenir 
inebranlableme nt l'integrite de la dimension historique du systeme 
d'enregistrem ent des naissances revete aujourd'hui la meme importance 
qu'en 1986. 

6. Recherche d'un equilibre en l'espece 

89. La Cour a releve ci-dessus (paragraphes 76-79) les difficultes e t 
anomalies de la situation de la requerante en tant que transsexuelle 
operee. Elle reconnait que le niveau d'ingerence quotidienne que 
subissait la requerante clans l'afTaire B. c. France precitee n 'est pas atteint 
en l'occurrence et que, sur certains points, les pratiques adoptees par les 
autorites permettent d 'eviter ou de minimiser le risque de difficultes e t 
d 'embarras auquel la requerante en l'espece se trouve exposee. 

90. Cela dit , la <lignite e t la liberte de l'homme sont !'essence meme de 
la Convention. Sur le terrain de !'article 8 de la Convention en particulier , 
ou la notion d 'autonomie personnelle refle te un principe important qui 
sous-tend !'inte rpreta tion des garanties de ce tte disposition, la sphere 
personnelle de chaque individu est protegee, y compris le droit pour 
chacun d 'etablir les deta ils de son identite d 'etre humain (voir, 
notamment, Pretty c. Royaume-Uni, n° 2346/02, § 62, CEDH 2002-III, e t 
Mikulic c. Croatie, n° 53 176/99, § 53, CEDH 2002-1). Au XXIe siecle, la 
faculte pour les transsexuels de j ouir pleinement, a l' instar de leurs 
concitoyens, du droit au developpement personnel et a l'integrite 
physique et mora le ne saurait e tre consideree comme une question 
controversee exigeant du temps pour que l'on parvienne a apprehender 
plus claireme nt les problemes en j eu. En resume, la situation in­
satisfaisante des transsexuels operes, qu i vivent entre deux mondes 
parce qu'ils n'appartiennent pas vraiment a un sexe ni a l'autre, ne peut 
plus <lurer. Cette apprecia tion t rouve confirmation a u niveau national 
clans le rapport du groupe de travail interministeriel e t clans l'arret 
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rendu pa r la Cour d'appel en l'aff airc Bellinger v. Bellinger (paragraphes 50 
e t 52-53 ci-dessus) . 

9 1. La Cour ne sous-es time pas les difficultcs que pose un cha nge ment 
fondamental du systeme ni les importa ntes repercussions qu'une telle 
mesure aura inevitablement, non seulement pour l'enregistrement des 
naissances, mais aussi clans des domaines tels que l'acces aux registres, le 
droit de la famille, la filia tion, la succession, la justice penale, l'emploi, la 
securite sociale et Jes assurances. Toutcfois, ii ressort clairement du 
rapport du groupe de travail interministerie l que ces problemes sont loin 
d 'etre insurmontables, lcdit groupe de trava il ayant est ime pouvoir 
proposer comme l'une des options la pleine reconnaissance juridique 
de la nouvelle identite sexue lle, sous reserve de certains criteres e t 
procedures. Ainsi que Lord justice Thorpe l'a fait observer clans l'aff a ire 
Bellinger, toutes les difficultes corollaires qui pourraient en surgir, en 
particulier clans le doma ine du droit de la fam ille, sont a la foi s gerables 
e t acceptables si !'on se limite a ux transsexuels operes ayant ple inement 
realise leur conversion. La Cour n'est pas non plus c.onvaincuc par la these 
du Gouverne me nt consis tant a dire que le fait de tolerer !'application a la 
requerante des dispositions specifiques aux fe mmes, ce qui changerait 
egalement la date a laquelle celle-ci pourrait beneficier de sa pension 
d 'Eta t , serait source d 'injustice pour les autres personnes affiliees a 
!'assura nce na tionale e t au regime de pensions de l'Etat. En fait, ii n'a 
pas ete demontre qu'une modification de la condition des transsexuels 
risquerait d 'entrainer des difficultes concretes ou nota bles ou une 
a tteinte a l 'interc~t public. Quant aux autres consequences eventuclles, la 
Cour considere qu'on peut raisonnablemcnt ex ige r d e la societe qu 'elle 
accepte certains inconvenients afin de permettre a des pcrsonnes de 
vivre cla ns la <lignite et le respect, conformement a l'identite sexuelle 
choisie par elles au prix de grandes soufTra nces. 

92. Oans les aff a ires britanniques dont elle a eu a connaitre depuis 
1986, la Cour a toujours souligne !'importa nce d 'examiner de ma niere 
permanente la necessite de mesures juridiques appropriees, eu egard a 
l'evolution de la science e t de la socie te (voir les references au 
paragraphe 73 ci-dessus). Oans la derniere d'entre el les, l'affaire Sheffield 
et Horsham, tranchee en 1998, elle observa que l'Etat defe ndeur n 'avait 
adopte aucune mesure, malgre une meilleure acceptat ion sociale du 
transsexualisme et une reconna issance croissante des problcmes aux­
quels ont a faire face les transsexuels operes (arret Sheffield et Horsham 
precite, p. 2029, § 60) . Tout en ne constatant aucune violation clans lad ite 
affaire, elle reaffirma explicite ment que la question devait donner lieu a 
un examen permane nt. Depuis lors, le groupe de travail interministeric l a 
publie en avril 2000 un rapport clans leque l ii examine la situa tion actue lle 
des tra nssexuels, notamme nt clans les doma ines du droit penal, de la 
famille e t de l'emploi, et degage diverses options en vue d 'une reforme. 
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Rien n'a reellement ete fa it pour mettre en ceuvre ces propos1t1ons e t, 
en juillet 200 l, la Cour d 'appel a constate qu'il n 'y avait aucun projc t en 
ce sens (paragraphes 52-53 ci-dessus). On peut constater que la seule 
rfforme legislative notable a avoir vu le jour, et qui applique certaines 
dispositions non discriminatoires aux transsexuels, fut entreprise a la 
suite d 'une decision de la Cour de justice des Communautes europeennes 
du 30 avril l 996 qui assimilait une discrimination fondee sur le change­
ment de sexe a une discrimination fondee sur le sexe (paragraphes 43-45 
ci-dessus). 

93. Eu egard ace qui precede, la Cour estime que l'Etat dffendeur ne 
peut plus invoquer sa marge d 'appreciation en la matiere, sauf pour ce qui 
est des moyens a mettre e n ceuvre afin d'assurer la reconnaissance du 
droit protege par la Convention. Aucun facteur important d'intere t 
public n 'entrant en concurrence avec l'interet de la requerante en 
l'espece a obtenir la reconnaissance juridique de sa conversion sexuelle, 
la Cour conclut que la notion de juste equilibre inherente a la 
Convention fait desormais resolument pencher la balance en fave ur de la 
requfrante. Des !ors, ii y a eu manquement au respect du droit de 
l'intfressee a sa vie privee, en violation de !'a rticle 8 de la Convention. 

II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 12 DE LA 
CONVENTION 

94. La requerante allegue egale rnent la violation de !'art icle 12 de la 
Convention, a insi libe lle: 

«A pa rtir de l'age nubile, l' homme et la femme ont le droit de se maricr e t de fonder 
unc fami lle scion les lois nat ionalcs rcgissanl l'cxercice de cc d roit. » 

A. Arguments des parties 

1. La requerante 

95. La requerante se pla int de l' incapacite clans laquelle elle se trouve, 
du fait que la loi la considere comme un homme, d'epouser son 
compagnon avec leque l elle entretient pourtant une relation physique 
normale. Elle soutient que la recente affaire Bellinger v. Bellinger a montre 
que la definition du sexe d 'une personne aux fins du mariage don nee clans 
l'aff aire Corbett v. Corbett n'est plus satisfaisante et que, meme s'il continue 
d 'etre acceptable de s'appuyer sur lcs criteres biologiques, ii est contrai re 
a !'article 12 de n'en utilisc r quc certains pour de terminer le sexe e t 
exclure les personnes qui n'y repondent pas. 



80 ARRET CHRJSTINE GOODWIN c. ROYAUME-UNI 

2. Le Gouvernement 

96. Renvoyant a la jurisprudence de la Cour (arrets Rees, Cossey, et 
Sheffield et Horsham precites), le Gouvernement affirme que ni l'a rticle 12 
ni l'article 8 de la Convention n'obligent un Eta t a autoriser une personne 
transsexuelle a se marier avec une personne de son sexe d'origine. 11 fait 
egalement observer que la demarche adoptee en droit interne a ete 
examinee et confirmee recemment par la Cour d'appel clans l'afTaire 
Bellinger v. Bellinger, desormais pendante devant la Chambre des lords. Il 
considere que toute reforme clans ce domaine important et delicat doit 
emaner des propres juridictions du Royaume-Uni agissant clans le cadre 
de la marge d'appreciation que la Cour a toujours accordee. 11 soutient en 
outre que tout changement risque d'entrainer des consequences 
indesirables, faisant valoir qu'une reconna issance juridique pourrait soit 
invalider des mariages dej a contractes, soit aboutir, pour les t ranssexuels 
et leurs partenaires, a des mariages entre personnes du meme sexe. Il 
souligne l'importance d'une evaluation minutieuse et approfondie des 
consequences que pourrait avoir un changement clans ce domaine et la 
necessite de prendre des dispositions transitoires. 

B. Appreciation de la Coor 

97. La Cour rappelle que dans les afTaires Rees, Cossey, et Sheffield et 
Horsham, l'impossibilite pour Jes requerants transsexuels d 'epouser une 
personne du sexe oppose a leur nouveau sexe fut jugee non contraire a 
l'a rticle 12 d e la Conventio n. Cette conclusion proceda it, suivan t 
l'afTa ire, du raisonnement selon lequel le droit de se marier visait le 
mariage traditionnel entre deux personnes de sexe biologique difTerent 
(arret Rees precite, p. 19, § 49), de l'idee que l'attachement aux criteres 
biologiques pour determiner le sexe d'une personne aux fins du mariage 
relevait du pouvoir reconnu aux Etats contractants de reglementer par 
des lois l'exercice du droit de se marier et du consta t que Jes lois de 
l'Etat defendeur en la matiere ne pouvaient etre considerees comme 
restreignant ou reduisant le droit pour une personne transsexuelle de se 
marier d 'une maniere ou a un degre qui l'eussent atteint clans sa 
substance meme (arrets Cossey, pp. 17-18, §§ 44-46, et Sheffield et Horsham, 
p. 2030, §§ 66-67, precites). La Cour se fonda egalement sur le libelle de 
!'article 12, interprete par elle comme protegeant le mariage en tant que 
fondement de la famille (arretRees, loc. cit.). 

98. Reexaminant la situation en 2002, la Cour observe que par 
l'article 12 se trouve garanti le droit fondamental, pour un homme et une 
femme, de se marier et de fonder une famille. Tou tefois, le second aspect 
n'est pas une condition du premier, et l'incapacite pour un couple de 
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concevoir ou d 'elever un enfant ne saurait en soi passer pour le priver du 
droit vise par la premiere branche de la disposition en cause. 

99. L'exercice du droit de se marier emporte des consequences 
sociales, personnelles et juridiques. II obeit aux lois nationales des Etats 
contractants, mais Jes limitations en resultant ne doivent pas le 
restreindre OU r eduire d 'une maniere OU a un degre qui )'atteindraient 
clans sa substance meme (arrets Rees precite, p. 19, § 50, et F. c. Suisse du 
18 decembre 1987, serie A n° 128, p. 16, § 32). 

I 00. Certes, la premiere partie de la phrase vise expressement le droit 
pour un homme et une femme de se marier. La Cour n 'es t pas convaincue 
que l'on puisse aujourd'hui continuer d 'admettre que ces termes 
impliquent que le sexe doive etre determine selon des criteres purement 
biologiques (ainsi que l'avait declare le juge Ormrod clans l'affaire Corbett 
v. Corbett, paragraphe 21 ci-dessus). Depuis !'adoption de la Convention, 
!'institution du mariage a e te profondement bouleversee par !'evolution 
de la societe, et les progres de la medecine et de la science ont entraine 
des changements radicaux clans le domaine de la transsexualite. La Cour 
a constate ci-dessus, sur le terrain de !'article 8 de la Convention, que la 
non-concordance des facteurs biologiques chez un transsexuel opere ne 
pouvait plus constituer un motif suffisant pour justifier le refus de re­
connaitre juridiquement le changement de sexe de l'interesse. D'autres 
facteurs doivent etre pris en compte : la reconnaissance par la com­
munaute medicate et Jes autorites sanitaires clans les Etats contractants 
de l'etat medical de trouble de l'identite sexuelle, l'ofTre de traitements, y 
compris des interventions chirurgicales, censes permettre a la personne 
concernee de se rapprocher autant que possible du sexe auquel elle a le 
sentiment d 'appartenir, e t !'adoption par celle-ci du role social de son 
nouveau sexe. La Cour note egalement que le libelle de l'article 9 de 
la Charte des droits fondamentaux de l'Union europeenne adoptee 
recemment s'ecarte - et cela ne peut etre que delibere - de celui de 
!'article 12 de la Convention en ce qu'il exclut la reference a l'homme et 
a la femme (paragraphe 58 ci-dessus). 

10 I. Le droit au respect de la vie privee garanti par I' article 8 n'englobe 
toutefois pas }'ensemble des questions se posant sur le terrain de 
)'article 12, lequel mentionne expressement Jes conditions imposees par 
les lois nationales. La Cour a done examine si le fait que le droit national 
retienne aux fins du mariage le sexe enregistre a la naissance constitue en 
l'espece une limitation portant atteinte a la substance meme du droit de se 
marier. A cet egard, elle juge artificiel d'affirmer que les personnes ayant 
subi une operation de conversion sexuelle ne sont pas privees du droit de se 
marier puisque, conformement a la loi, il leur demeure possible d'epouser 
une personne du sexe oppose a leur ancien sexe. En l'espece, la requerante 
mene une vie de femme, entretient une relation avec un homme et 
souhaite epouser uniquement un homme. Or elle n'en a pas la possibilite. 
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Pour la Cour, l 'interessee peut done se plaindre d'unc attcinte a la 
substance meme de son droit de se marier. 

102. La Cour n 'apen;oit aucune autre raison qui l'empecherait 
d 'aboutir a cette conclusion. Le Gouvernement soutient que cla ns ce 
domaine sensible le controle du respect des conditions requises par le droit 
na tional pour se marier doit rest er l'apanage des juridictions internes, clans 
le cadre de la marge d 'apprecia tion de l'Etat ; e t d'evoquer a ce t egard les 
repercussions possibles sur Jes mariages dej a contractes clans lesquels l'un 
des partenaires es t transsexuel. II ressort toutefois des opinions exprimees 
pa r la majorite de la Cour d 'appel clans l'a rre t Bellinger v. Bellinger que Jes 
tribunaux internes tendent a penser qu' il serait preferable que la question 
soit traitee par le pouvoir legisla tif; or le gouvernement n 'a a present 
aucune intention de legifere r (pa ragraphes 52-53 ci-dessus) . 

I 03. Les elements soumis pa r Liberty permettent de cons ta te r que si le 
mariage d es transsexuels recueille une grande adhesion, le nombre des 
pays qui autorisent le mariage des tra nssexuels sous leur nouvelle identite 
sexuelle est inferieur a celui des Etats qui reconna issent la conversion 
sexuelle e lle-meme. La Cour n'est toutefois pas convaincue que cela soit 
de nature a conforte r la these sc ion laquelle Jes Etats contracta nts doivent 
pouvoir entierement regler la question clans le cadre de leur marge 
d 'appreciation. En efTet, cela reviendrait a conclure que l'eventail des 
options ouvertes a un Etat contractant peut a ller jusqu'a interdire en 
pratique l'exercice du droit de se marier. La marge d 'appreciation ne 
saura it e tre aussi la rge. S' il appart ient a l'Etat contractant de determiner, 
notamment, les conditions que doit remplir une personne transsexuelle qui 
revendique la reconnaissance juridique de sa nouvelle ide nti te sexuelle 
pour etablir que sa conversion sexuelle a bien ete operee et celles clans 
lesquelles un ma riage anterieur cesse d 'etre valable, ou encore Jes 
forma lites applicables a un f utur mariage (par exemple Jes informations a 
fournir aux futurs epoux), la Cour ne voit aucune raison justifiant que les 
transsexuels soient prives en toutes circonstances du droit de se marier. 

104. Elle conclut done qu ' il y a eu viola tion de !'article 12 de la 
Convention en l'espece. 

III . SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 14 DE LA 
CONVENTION 

105. La requerante a llegue a uss1 la viola tion de l'a rticle 14 de la 
Convent ion, a insi libe lle: 

«La j ouissancc des droits et libertes rcconnus dans la ( ... ) Convention doit ctre 
assurcc, sans distinction aucunc, fondec notammcnt sur le sexc, la race, la coulcur, la 
langue, la religion, Jes opinions pol itiques ou toutes autres opinions, l'origine na tiona le 
ou sociale, l'appartenance a une minorite na tiona le, la fortune, la na issance ou tou te 
a utre situa tion.» 
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106. E lle a ffirme quc la non-reconnaissance juridique d e sa nouvelle 
identit c sexue lle est source d e toute une serie de situations discri­
minatoires et de prejudices. Elle invoque en particulie r le fait qu'elle ne 
peut ni pretendre a une pe ns ion de l'Etat avant !'age d e soixante-cinq ans 
ni bene ficie r d e la gra tuite des abonnements d 'autobus a Londres, 
privilege reserve a ux femmes ayant atteint ]'age d e soixante ans et aux 
hommes ayant a tteint celui de soixante-cinq ans. 

107. Le Gouvernement soutient qu'aucune question distinc te ne se 
pose pa r rapport a ux points examines sous ]'angle de !'article 8 d e la 
Convention et que les griefs ne revelent aucun traitement discrimina­
toire contraire a Ja disposition precitee. 

108. La Cour estime qu 'au creur des griefs enonces par la requerante 
sur le terrain de l'art icle 14 de Ja Convention se trouve la non­
reconna issance juridique de la conversion sexuelle d'une pe rsonne 
transsexuelle operee. Ces questions ont e te examinees sous !'ang le d e 
!'article 8, dont Ja violation a ete constatee. Da ns ces conditions, la Cour 
es time qu'aucune question distincte ne se pose au regard d e )'article 14 d e 
la Convention e t ne formul e aucune conclusion separee sur ce g rief. 

IV. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 13 DE LA 
CONVENTION 

109. La requerante de nonce une violation d e !'article 13 d e la 
Convention, ainsi libe lle : 

«T o ute pe rsonne dont lrs droits e t libertes rcconnus d ans la( ... ) Convention ont cte 
violes, adro it a l'octroi d'un recours cfTectif devant une ins ta nce natio nalc, alors m cme 
quc la violation aurait c tc cummisc par des personncs agissant clans l'exercice d e lcurs 
fonctions officie lles. » 

110. E lle estime en effe t n'avoir dispose d 'aucun recours effectif quant 
a ux grie fs ci-dessus. 

111. Le Gouvernement souticnt qu'aucune allegation de fendable de 
violation d ' un droit reconnu par la Convention n 'a ete form ulec en 
l'espece qui permettrait la mise e n j eu du droit a un recours gara nti pa r 
!'article 13. Quoi qu'il e n soit, d c puis le 2 octobre 2000, date a laque lle la 
loi de 1998 sur les droits de l'homme (Human R ights Act 1998) est entree en 
vigueur, ii est possible d ' invoquer les droits proteges par la Convention 
devant les juridic tions na tionales, e t la requerante peut desormais faire 
redresser par un tribunal inte rne toute viola tion d 'un droit rcconnu par 
la Convention. 

11 2. La Cour reitere que !'a rticle 13 garantit !'existence en droit 
interne d 'un recours permettant d e s'y prcvaloir des droits e t libertes d e 
la Convention, te ls qu' ils peuvent s'y trouve r consacres. Cette disposition 
a done pour con seque nce d 'exiger un recours inte rne habilitant !' instance 
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nationale competente a connaltre du contenu d 'un «grief defendable» 
fonde sur la Convention et a offrir le redressement approprie (voir, 
parmi d 'autres, l'arret Akstry c. Turquie du 18 decembre 1996, Recueil 
1996-VI, p. 2286, § 95). 

11 3. La Cour ayant conclu ci-dessus a la violation des articles 8 et 12 de 
la Convention, ii ne fait aucun doute que les griefs tires de ces dispositions 
sont defendables aux fins de !'article 13 de la Convention. Toutefois, selon 
la jurisprudence des organes de la Convention, !'article 13 ne saurait 
etre interprete comme exigeant un recours contre l'etat du droit interne 
car sinon la Gour imposerait aux Eta ts contractants d 'incorporer la 
Convention (arretjames et autres c. Rtryaume-Uni du 2 1 fevrier 1986, serie A 
n° 98, p. 48, § 86). Par consequent, les griefs de la requerante se heurtent a 
ce principe pour a utant qu'elle se plaint de !'absence de tout recours avant 
le 2 octobre 2000, date d 'entree en vigueur de la loi de 1998 sur les droits 
de l' homme. Apres cette da te, elle aurait pu saisir les tribunaux in ternes, 
qui disposaient d 'un eventail de possibilites pour redresser la situation. 

11 4. Partant, la Gour ne constate aucune violat ion de !'article 13 de la 
Convention en l'espece. 

V. SUR L'APPLICATION DE L'ARTICLE 4 1 DE LA CONVENTION 

115. Aux termes de l'a rticle 4 1 de la Convention, 

«Si la Cour declare qu'il y a eu violat ion de la Convention ou de ses Protocoles, et si le 
droit interne de la Haute Partie contracta nte ne permet d 'efTacer qu 'imparfaitement les 
consequences de cette violation, la Cour accorde a la partic lesee, s'il y a lieu, une 
satisfaction equitable.» 

A Dommage 

l l 6. La requerante demande au tota l 38 200 livres sterling (GBP) pour 
dommage materie l, soit 31 200 GBP pour la pension qu'elle n 'a pu 
revendiquer a l'age de soixante a ns et 7 OOO GBP, montant estime equi­
vala nt a l'abonnement d 'autobus pour re traites dont elle n 'a pas pu 
beneficier. Elle reclame egalement 40 OOO GBP au titre du prejudice 
moral pour la detresse, l 'anxiete et !' humilia tion subies. 

11 7. Le Gouvernement soutient qu 'au cas ou la Cour conclurait a une 
violation de la Convention, ce constat constituerait en soi une satisfaction 
equitable suffisante a ux fins de !'article 4 1 de la Convention . 

11 8. La Gour rappelle qu'il doit y avoir un lien de causalite manifes te 
entre le prejudice moral allegu e et la violation de la Convention et que la 
satisfaction equitable peut, le cas echeant, inclure une indemnite a u titre 
de la perte d e revenus professionnels ou d 'autres sources de revenus (voir, 
parmi d 'autres, les arrets Barbera, Messegui etjabardo c. Espagne (article 50) 
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du 13 ju in 1994, serie A n° 285-C, pp. 5 7-58, §§ 16-20, e t <;akici c. Turquie 
[GC], n° 23657/94, § 127, CEDH 1999-IV). 

119. La Cour releve que la requera nte n'a pas pu prendre sa retraite et 
beneficier d 'une pension de l'Etat a !'age de soixante ans comme Jes aut res 
employes de sexe feminin, ni demander la gratuite des abonnements 
d 'autobus. On ne peut toutefois determiner avec precision l'etendue du 
prejudice financier ayant pu en resulter pour elle puisqu'elle a continue 
de travailler - quoique peut-e tre pas par choix - e t de percevoir un 
salaire. La Cour a par ailleurs souligne ci-dessus Jes difficultes et le stress 
qu 'engendre pour la requerante sa condition de tra nssexuelle operee. Elle 
constate neanmoins que j usqu 'en 1998 des questions a nalogues ont e te 
jugees relever d e la marge d 'apprecia tion du Royaume-U ni e t ne reveler 
a ucune violation. 

120. La Cour considere aujourd'hui que la situation, telle qu 'elle a 
evolue, ne releve plus de la marge d'apprecia tion du Royaume-U ni. 11 
appartiendra a l' Etat britannique de mettre en reuvre, en temps utile, 
Jes mesures qu'il juge appropriees pour satisfaire, en conformite avec 
le present arret, aux obligations qui Jui incombent d 'assurer a la 
requerante et aux autres personnes transsexuelles le droit au respect de 
leur vie privee et le droit de se ma rier. Certes, la requerante a sans aucun 
doute eprouve de la detresse e t de l'anxiete par le passe, mais c'est la non­
reconna issance juridique de la conversion sexuelle des transsexuels operes 
qui se t rouve au creur des griefs formules clans la presente affaire - la 
derniere en da te d 'une serie de requetes soulevant les memes questions. 
La Cour n'estime done pas opportun d 'alloue r une indemnite a la 
requerante en l'espece. Les consta ts de violation, avec Jes consequences 
q ui en decoule nt pour l'avenir, peuvent, clans Jes circonstances, passer 
pour constituer une satisfaction equitable. 

B. Frais et depens 

121. Au titre des frais e t depens, la r equerante sollicite 17 OOO GBP 
pour Ies honora ires de ses solicitors et 24 550 GBP pour ceux d 'un avocat 
principa l (senior counsel) et d 'un avocat en second (junior counsel). Elle 
demande egalement 2 822 GBP pour Jes fra is de voyage, de sejour et 
a utres lies a !'audience devant la Cour. Le monta nt total reclame de ce 
chef s'eleve done a 44372 GBP. 

122. Le Gouvernement trouve cette somme excessive par rapport a 
celles accordees clans d 'autres afTaires dirigees contre le Royaume-Uni. 11 
vise en pa rticulier le monta nt de 39 OOO GBP cense correspondre a la 
periode rela tivement recente dura nt laque lle s'est exerce le manda t des 
solicitors actuels de la requerante e t qui ne couvrirait que les observa tions 
comple mentaires et !'audience deva nt la Cour. 
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123. Eu egard au degre de complexite de l'affaire et aux procedures 
adoptees en l'espece, la Cour juge elevees Jes sommes reclamees par la 
requerante au titre des fra is et depe ns, d'autant qu 'aucune precision n'a 
ete fournie quant au nombre d 'heures de travail ou aux tarifs a ppliques. 
Compte tenu des sommes allouees clans d 'autres afTaires britanniques et 
des montants verses pa r le Conseil de )'Europe clans le cadre de 
]'assistance judicia ire, la Cour octroie de ce chef 39 OOO euros, plus tout 
montant pouvant etre du au t itre de la taxe sur la valeur ajoutee. 
L'indemnite est libellee en euros, a convertir en livres s terling a la date 
du reglement, la Cour jugeant approprie d 'adopter dorenavant, en 
principe, l'euro comme monna ie de reference pour toutes Jes indemnites 
a llouees a titre de satisfaction equita ble en vertu de !'article 4 1 de la 
Convention. 

C. Interets moratoires 

124. L' indemnite eta nt libellee en eu ros, a convertir clans la monnaie 
nationale a la date du reglement , la Cour considere que le taux des 
interets moratoires doit refl e ter le choix qu'elle a fait d 'adopter l'euro 
comme monnaie de reference. Elle juge approprie de calquer le taux des 
in terets mora toires sur le taux d'intere t de la facilite de pret marginal de 
la Banque centrale europeenne majore de trois points de pourcentage. 

PAR CES MOTIFS, LA COUR 

I. Dit , a l'una nimite, qu'il y a eu violation de !'art icle 8 de la Convention; 

2. Dit, a l'unanimite, qu'il y a eu violation de !'a rticle 12 de la Convention; 

3. Dit, a l'unanimite, qu 'aucune question distincte ne se pose sous !'angle 
de !'ar ticle 14 de la Convention ; 

4. Dit , a l'unanimite, qu'il n 'y a pas eu violation de )'article 13 de la 
Convention; 

5. Dit, a l'unanimite, que les constats de violation constituent en soi une 
satisfaction equitable suffisante pour le prejudice moral subi par la 
requerante; 

6. Dit , a l'unanimite, que l'Etat defendeur doit verser a la requerante, 
clans les trois mois, 39 OOO EUR (trente-neuf mille euros) pour fra is et 
depens, plus toute somme pouvant etre due au titre de la taxe sur la 
valeur ajoutee, a convert ir en livres sterling a la da te du reglement; 

7. Dit, par quinze voix contre deux, que ces montants seront a majorer 
d 'un interet simple a un taux egal a celui de la faci li te de pret 
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marginal de la Banque centrale europeenne augmente de trois points 
de pourcentage a comptcr de )'expiration dudit delai e t jusqu'au 
ve rsement; 

8. Rejette, a l'unanimite, la demande de satisfact ion equitable pour le 
surplus. 

Fait en franc;ais et en angla is, puis prononce en audience publique au 
Pa la is des Droits de !'Homme, a Strasbourg, le 11 juille t 2002. 

Pa ul MAHONEY 

Greffier 

Luzius WILDHABER 

President 

Au present arret se trouve joint, conformement aux articles 45 § 2 de la 
Convention e t 74 § 2 du regleme nt, !'expose des opinions separees 
suivantes : 

opinion concordante de M. Fischbach; 
opinion en partie dissidente de M. Tiirmen ; 
opinion en partie dissidente de Mme Greve. 

L.W. 
P.J.M . 



88 ARRtT CHRISTINE GOODWIN c. ROYAUME-UNI 

OPINION CONCORDANTE DE M. LE JUGE FISCHBACH 

(Traduction) 

Bien qu'ayant vote avec la majorite de la Cour concernant le point 7 du 
dispositif de l'arret, j'aurais prefere que la Cour fixe un taux determine 
pour les interets moratoires. 
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OPINION EN PARTIE DISSIDENTE 
DE M. LE JUGE TURMEN 

(Traduction) 

89 

Ence qui concerne les interets moratoires, j'aurais prefere que la Cour 
fixe, au point 7 du dispositif de son arret, un taux determine. 
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OPINION EN PARTIE DISSIDENTE 
DE Mme LAJUGE GREVE 

(Traduction) 

En l'espece, j e ne partage pas le point de vue de la majorite de mes 
collegues concernant les inten~ts moratoires. 

Les juges s'accordent a reconnaltre que l'euro est une monnaie de rijerence 
appropriee pour toutes les indemnites allouees au titre de !'article 41. La 
Cour souhaite que pareilles indemnites soient payees rapidement, et Jes 
intere ts moratoires sont censes etre une incitation a cette fin, mais ils ne 
doiven t pas revetir un caractere punitif. Jusque-la, j e n'emets aucune 
reserve. 

En vertu de la nouvelle politique de la Cour, les indemnites sont 
libellces en euros a convertir clans la monnaie na tionale a la date du 
reglement. Dans la presente aff aire, ii en resulte que l'indemnite 
accordee a la requerante perdra de sa valeur si la monnaie de son pays, la 
livre sterling, continue de se renforcer par rapport a l'euro. La conversion 
clans la monnaie nationale a la date du reglement, par opposition a une 
conversion a la date de l'arret, favorisera les requerants de la zone euro 
e t ceux de pays dont la monnaie est en pa rite avec l'euro ou plus faible. 
Tous Jes autres requerants subiront une perte du fait de la nouvelle 
politique. A mon sens, cette demarche est contraire aux dispositions de 
!'article 14 combine avec !'article 4 1. De surcrolt, elle va a l'encontre du 
souhait de la Cour d'octroyer des indemnites aussi equitables que 
poss ible, c'es t-a-dire de Jes maintenir a utant que faire se peut a une 
valeur constante. 

Ce deuxieme objectif a egalement inspire la modification de la pratique 
anterieure de la Cour qui consistait a prendre pour base de sa decision, 
clans chaque aff aire, le taux des interets moratoires applicable clans 
l'Etat membre concerne. 

La majorite tente de garantir l'equite des indemnites en appliquant le 
taux d'interet variable tout a u long de la periode de re tard de paiement. 
La Cour adopte desormais le taux d ' intere t de la facilite de pret marginal 
que pratique la Banque centra le europeenne (BCE) lorsqu'elle accorde 
des liquidites au jour le jour a des banques commerciales, majore de trois 
points. Dans de nombreux cas, comme en l'espece, le requerant 
beneficiera d'un taux inferieur a celui que la Cour a utilise jusqu'ici, 
c'est-a-dire le taux d 'interet legal applicable clans le pays concerne. 

Le taux d 'interet de la facilite de pret marginal est applique aux 
interets payes par les banques a la BCE sur des prets d'urgence. En 
d'autres termes, ii s'agit d'un taux qui constitue un plafond pour le 
marche monetaire ; or ce taux ne presente guere, voire pas d'intere t en 
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pratique pour la plupart des requerants devant la Cour. En revanche, le 
taux des interets moratoires applicable clans chacun des Etats parties a la 
Convent ion refle te la situation sur le marche monetaire national 
conccrna nt les interc~ ts a payer pa r les requerants, qui peuvent avoir a 
emprunter de )'argent en attendant le paiement des indernnites qui leur 
sont a llouees a la suite d 'un arr et de la Cour. Aussi le taux des interets 
moratoircs applicable au niveau na tional ofTre-t-il a ux requerants une 
compensation que ne garantit pas le nouveau taux choisi pa r la majorite 
de la Cour. 

Par a illeurs,j'estime qu 'un requerant qui se voit allouer une indemnite 
doit pouvoir s'informer par lui-mem e du taux des intere ts moratoires 
applicable. Tous Jes requerants en Europe ne peuvent pas a isement se 
tenir au couran t du taux d'intere t de la facilite de pret marginal que 
pratique la BCE lorsqu'elle accorde aux ba nques des liquidites au jour le 
j our. Ce taux est stable depuis quelque temps ma is, si besoin est, ii peut 
etre reactua lise toutes les semaines, voire tous les jours. Certes, ii 
incombe a l'Etat de prouver qu'il a effectivem ent paye le requerant 
conformement a l'arret de la Cour, et au Comite des Ministres du 
Conse il de !'Europe de verifie r que le paiem ent a ete correctem ent 
effectue, ma is ii s'agit la, a mon sens, d 'une procedure bureaucratique 
supplemen taire qui rend les choses encore plus difficiles pour les 
requera nts. Quoi qu'il en soit, la base sur Iaquelle la majorite de la Cour 
se fonde pour fixer le nouveau ta ux des interets mora toires est sans 
ra pport avec le taux reel applicable a un emprunt que devra peut-etre 
contracter un requerant clans l'attente du paiement des indemnites 
a llouees clans un arret. Le nouveau taux d' intere t variable n'offre aucune 
compensation, et le souci d 'equite rela tivement abstrait qui inspire cc 
choix ne merite pas, a mon avis, d 'appliquer une nouvelle procedure qui 
risque d'e tre bureaucratique. 
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SUMMARY1 

Prison conditions 

Article 3 

Degrading treatment - Prison conditions - Examination of conditions of detention -
Overcrowding - Sleep deprivation - Prison frygiene - Health care - Relevance of period spent 
in particular conditions of detention -Absence of intention of authorities to humiliate or debase 

Article 5 § 3 

Length of detention on remand - Relevant and sufficient reasons - Duty of authorities to act 
with due expedition 

Article 6 § 1 

Reasonable time - Criminal proceedings - Length of criminal proceedings - Duty of authorities 
to act with special diligence when accused in detention 

Article 57 (former Article 64) 

Reservation - Russia's reservation to Article 5 - Inapplicability of reservation to length of 
detention on remand 

* 
* * 

Criminal proceedings were brought against the applicant in February 1995 and he 
was taken into custody injune 1995. He was convicted of embezzlement in August 
1999 and sentenced to a pe riod of imprisonment. He was released in June 2000 
following an amnesty. Throughout most of his de tention, the applicant was held 
in detention facility IZ-47/1 in Magadan. The cell in which he was kept, 
measuring 17 sq. m (20.8 sq. m according to the Government), was designed for 
eight inmates but al any given time held a t least eleven and normally more 
(twenty-fou r, according to the applicant), as a resu lt of which inmates had to take 
turns to sleep in the eight available beds. The applicant claimed that it was 
impossible to sleep properly, due to the general commotion and the fact that the 
television and ce ll light were on constantly. He further claimed that the toilet was 
not screened off from the living and dining area, that the re was no ventilation in 
th e cell to which he was confined for most of the day a long with heavy smokers, and 
that the cell was infested with cockroaches and ants. During his detention he 

I. This summa ry by the Regist ry does not bind the Court. 



96 KALASHNIKOV v. RUSSIAJUDGMENT 

contracted a variety of skin diseases and fungal infections and on several occasions 
detainees with tuberculosis and syphilis were placed in his cell. The Government 
submitted that the applicant was given systematic medical examinations and care 
and that he did not risk contracting these diseases. 

Held 
( 1) Article 3: The Convention entered into force for Russia on 5 May 1998, but in 
assessing the effect on the applicant of the conditions of detention regard may be 
had to the overall period during which he was detained. It may be questioned 
whether the accommodation could be regarded as attaining acceptable standa rds, 
the European Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment having set 7 sq. m per prisoner as an 
approximate desirable guideline. The Government acknowledged that, due to 
general overcrowding, each bed was used by more than one detainee, and it was 
not necessary to establish the precise numbers involved. The cell was continuously 
severely overcrowded, which in itself ra ised an issue under Article 3. Sleeping 
conditions were further aggravated by the constant lighting, as well as by the 
general commotion and noise and the resulting deprivation of sleep must have 
constituted a heavy physical and psychological burden on the applicant. 
Moreover, the cell had no adequate ventilation and was infested with pests. 
Although the applicant received treatment for his skin diseases and fungal 
infections, their recurrence suggested that the very poor conditions facilitating 
their propagation remained unchanged and it was a matter of grave concern that 
he was detained on occasions with persons suffe ring from tuberculosis and syphilis. 
An addi tiona l aspect of the crammed and unsanitary conditions was the toilet 
faciliti es. While major improvements had apparently been made, this did not 
detract from the wholly unacceptable conditions which the applican t had had to 
endure at the material time and which were a matter of concern for the trial 
court. The absence of any positive intention to humilia te or debase the applicant 
could not exclude the finding of a violation. The conditions of de tention which he 
had to endure, in particular the severely overcrowded and unsanitary environment 
and its detrimental effect on the applicant's health and well-being, combined with 
the length of the period involved, amounted to degrading treatment. 
Conclusion: violation (unanimously). 
(2) Article 5 § 3: (a) Government's pre liminary objection (reservation) - The 
Russian reservation is framed to exclude from the scope of Article 5 § 3 the 
temporary application of specific provisions of the Code of Criminal Procedure 
concerning the procedure for the arrest , holding in custody and de tention of 
persons suspected of having committed a criminal offence. Notwithstanding the 
refe rence to the time-limits of detention during the investigative stage, the 
reserva tion is concerned with the procedure for applying preventive custody 
measures, whereas the applicant's compla int rela tes to the length of his 
detention on remand and not its lawfulness. Therefore, the reservat ion does not 
apply in the present case. 
(b) The total period of the applicant 's de tention amounted to just over four years 
and one month, of which one year and almost three months lay within the Court's 
jurisdiction ratione temporis, although account could be taken of the fact tha t he had 
a lready spent over two years and ten months in custody. Although the reasons 
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relied on by the courts to justify the applicant's detention were initially relevant 
and sufficient, they lost that character as time passed. Furthermore, the 
protracted proceedings were not attributable to either the complexity of the case 
or the applicant 's conduct. Rather, the authorities had not acted with a ll due 
expedi t ion. 
Conclusion: violation (unanimously). 
(3) Article 6 § l: The period to be examined amounted to five years and almost 
two months and, while the Court's jurisdiction covered only the period after entry 
into force of the Convention in respect of Russia, account could be taken of the 
state of the proceedings at that time. The domestic courts had found that the 
case was not so complex as to justify the delays in the proceedings and, while the 
applicant could be held responsible for certain delays, his conduct had not 
contributed substantially to the length. On the other ha nd, the authorities had 
failed in their duty of special diligence, in view of the fact tha t the applicant was 
detained throughout. 
Conclusion : violation (unanimously). 
Article 4 1: The Court made awards in respect of non-pecuniary damage and in 
respect of costs and expenses. 
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In the case of Kalashnikov v. Russia, 
The European Court of Human Rights (Third Section) , sitting as a 

Chamber composed of: 
Mr J.-P. COSTA, President, 
Mr W. FUHRMANN, 

Mr L. LOUCA1DES, 

Sir Nicolas BRATZA, 
Mrs H.S. GREVE, 

Mr K. TRAJA, 
Mr A. KovLER,judges, 

and Mrs S. DouJ:, Section Registrar, 
Having deliberated in private on 18 September 200 l and 24 June 

2002, 
Delivers the fo llowing judgment, which was adopted on the last­

mentioned date: 

PROCEDURE 

l. The case originated in an application (no. 4 7095/99) against the 
Russia n Federation lodged with the Court under Article 34 of the 
Convention for the Protection of Human Rights and Fundamental 
Freedoms ("the Convention") by a Russian national, Mr Valeriy 
Yermilovich Kalashnikov ("the applicant"), on 1December1998. 

2. The applicant complained, in particular, about his conditions of 
detention, the length of his detention and the length of the crimina l 
proceedings against him. 

3. The application was allocated to the former Third Section of the 
Court (Rule 52 § l of the Rules of Court) . Within that Section, the 
Chamber that wou ld consider the case (Article 27 § 1 of the Convention) 
was constituted as provided in Rule 26 § l. 

4. The applicant and the Russian Government ("the Government") 
each fil ed observat ions on the admissibility and merits (Rule 54 § 3(b)). 
The parties replied in writing to each other's observations. 

5. A hearing on the admissibility and merits took place in public in the 
Human Rights Building, Strasbourg, on 18 September 200 I (Rule 54 § 4). 

There appeared before the Court: 

(a) for the Government 
Mr P. LAPTEV, Representa tive of the Russian Federation 

before the Court, 
Mr Y. BERESTNEV, 

Mr S. V OLKOVSKY, 

Mr S. RAzu~1ov, 
Mr Y. KALI 11N, 

Agent, 

Advisers, 
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Mr K. BAHTIAROV, 
Mr 0. ANKUDlNOV, 
Mr V. VLASIHIJ\, 

(b) far the applicant 
Mrs K. MOSKALENKO, of the Moscow Interna tional 

Protection C entre, 
Mr N. SONKIN, of the Moscow Regional Bar , 

The applicant was also present. 

Experts; 

Counsel. 

The Court heard addresses by Mrs K. Moskalenko, Mr N. Sonkin and 
Mr P. Laptev and the replies of Mr V. Vlas ihin, Mr P. Laptev and 
Mrs K. Moskalenko to questions from three judges. 

6. At the Court's request, the Government had submitted photographs 
of the cell in which the applicant was detained. They also provided a video­
recorded film of the renovated cell and adjoining premises. The renovation 
works had been performed after the applicant's release. 

7. By a decision of 18 September 200 I, the Court declared the 
application partly admissible 1• 

Thereafter it considered that an on-site inspection or "fact-finding 
mission" was not necessary, as it had sufficient mat erial in the case file 
on which to reach its conclusions. In particular, it considered that no 
useful purpose would be served by such an exercise because the present 
conditions of the cell, as shown in the video, no longer bore a ny 
resemblance to those obtaining while the applicant was in custody, as 
confirmed by photographs that had been taken a t the time. 

8. On l November 2001 the Court changed the composition of its 
Sections (Rule 25 § I), but this case remained with the Cha mber 
constituted within the form er Third Section. 

9. The parties filed no further observations on the merits of the 
application. 

10. On 28 Decembe r 2001 the applicant fil ed claims for just 
satisfaction under Article 41 of the Convention, on which the Govern­
ment submitted comments. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

11. The a pplicant, born in 1955, is living in Moscow. At the material 
time he was the President of the North-East Commercial Bank (Ceaepo 
- BocTOlfHhIH AKUHOHepHhIH EaHK). 

I. Note by the Registry. Extracts of the decision are report ed in ECHR 2001-Xl. 
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12. On 8 February 1995 criminal proceedings were initia ted against 
the applicant, the details of which are set out under sub-heading B below. 
On 29 June 1995 the applicant was taken into custody and, by a judgment 
of the Magadan City Court (Mara.naHCKHH ropo.ncKoH cy.n) of 3 August 
1999, convicted of embezzlement and sentenced to a term of imprison­
ment. 

A. The conditions of detention 

13. From 29 june 1995 to 20 October 1999 the applicant was kept in 
detention faci lity IZ-47/ l in the city of Magadan (Investigatory Isola tion 
Ward no. l ( Cl130- l)). On 20 O ctober 1999 he was sent to serve his 
sente nce, fo llowing the City Court judgment of 3 August 1999, to 
penitentiary establishment AV-261/3 in the village of Ta laya. On 
9 December 1999 he was transferred back to the detention facility in 
Magadan, where he stayed until his release on 26June 2000. 

I . The applicant~ submissions on thefacts 

14. As regards the first period of his detention in the Magadan 
detention faci lity, the applicant alleged tha t he had been kept in a cell 
measuring 17 sq. m containing 8 bunk beds. However, it nearly always 
held 24 inma tes; only rarely did the number fall to 18. As there were three 
men to each bunk, the inmates took turns to sleep. They would lie or sit on 
the floor or cardboard boxes waiting for their turn. It was impossible to 
sleep properly as the television was on left around the clock and the cell 
was very noisy, during the day. The light in the cell was never turned off 

15. The lavatory pan in the corner of the cell offered no privacy. A 
partition separated it from a washbasin, but not from the living area a nd 
dining table. The lavatory pan was elevated from the floor by half a metre 
whi le the partition was l. l m high. Therefore, anyone using the toile t was 
in fuH view of both his cellmates and prison guards observing the inmates 
through a spyhole in the door. 
Inm~tes had to eat t heir meals in the cell a t a dining table which was 

only a metre away from the toile t. The meals were of poor qua lity. 
16. The cell, which had no ventilation, was stiflingly hot in summer 

and very cold in winter. Because of the poor quality of the a ir in the cell, 
a window had to remain open a ll the time. Being surrounded by heavy 
smokers, the applicant was forced to become a passive smoker. H e claims 
tha t he was never given proper bedding, dishes or kitchen utensils. H e only 
received a quilted mattress and a thin fla nnel blanket from the 
authorities, and had to borrow kitchenwa re from cellma tes who had 
received the items from rela tives. 

17. The cells of the detention faci lity were overrun with cockroaches 
and ants, but no attempt was made to ex termina te them. The only 
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sanitary precaution taken was that once a week the guards gave the 
inmates a litre of chloride disinfectant for the lavatory. 

18. The applicant contracted a variety of skin diseases and fungal 
infections, losing his toenails and some of his fingernails. During the trial 
from 11 November 1996 to 23 April 1997 and from 15 April to 3 August 
1999, a recess was ordered so tha t he could be treated for scabies. 

On six occasions, detainees with tuberculosis a nd syphilis were placed 
in his cell and he received prophylactic antibiotic injections. 

19. The applicant said that he was only a llowed to take a walk outside 
his cell one hour a day a nd usually was only able to take a hot shower twice 
a month. 

20. Finally the applicant s ta ted that, following his transfe r back to the 
same faci lity on 9 December 1999, the detention conditions had not 
materially improved . He was not provided with proper bedding, towels or 
kitchenwa re. There was no treatment available for his skin disease due to 
a lack of proper medication. His cell was s till overrun with cockroaches 
and there had been no anti-infesta tion treatment for five years. H owever, 
in March-April 2000 the number of inmates in his e ight-bed ce ll was 
reduced to eleven. 

2. The Government's submissions on the facts 

2 1. The Government cla imed that the applicant's ce ll measured 
20.8 sq. m. The applicant had been given a separa te sleeping berth , 
bedding, kitchen utensils and access to health care. The cell was designed 
for eight inmates. In connection with the general overcrowding of the 
de tention faci lity, each bed in the cells was used by two or three inmates. 
In the applicant's cell there were eleven or more inmates a t a ny given 
time. Normally the number of inma tes was fourteen. The beds were used 
in turn by several prisoners on the basis of eight-hour shifts of sleep per 
prisoner. All inmates were provided with wadded mattresses, cotton 
blankets and shee ts. 

22. The a pplicant's cell was equipped with a sanitary unit, including a 
lavatory pan and a washbasin. The lavatory pan was situated in the corne r 
of the cell and was separated from the dwelling place by a partition - I. I m 
high - ensuring privacy. The standards had been se t by the "Directives on 
Planning and Constructing Pre-Trial Detention Facilities of the USSR 
Ministry of the Interior", which were approved on 25January 197 1. 

The Government submitted photographs to the Court showing the 
applican t 's cell, which the applicant claimed had been improved slightly 
since the beginning of his detention. The Government also provided a 
video-recording of the facilities following maj or renovation after the 
applicant's release. 
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23 . The cell had windows giving access to fresh air and daylight. It was 
impossible to equip the ce ll with a ventilation system. In hot weather a 
window in the cell door could be opened for better ventilation. Inmates 
were also pe rmitted to have compact fans delivered to them by relatives. 

24. There was a television in the ce ll which belonged to the applicant, 
who could decide when to switch it on or off Programmes were only 
transmitted during part of the day in the region. 

25. On 11 February 1998 an inmate in the applicant's cell was 
diagnosed with syphilis. The inmate was immedia tely put in a separate 
cell and underwent a complete course of treatment for the disease. The 
other inmat es, including the applicant, who had shared the cell with him, 
were given appropriate preventive treatment on 26 February 1998 and 
unde rwent serological control measures. This was done pursuant to the 
"Guidelines on Medical Care for Persons Held in Pre-Trial Detention 
Facilities and Correctional Labour Institut ions of the USSR Ministry of 
the Interior", which had been approved on 17 November 1989. 

lnjanuary 1999 one of the blocks in the detention facility was closed for 
repairs and the detainees were transferred to vacant places in other cells. 
The detainees who were moved to the applicant's cell s tayed there for a 
week. Some of them were ill with tuberculosis. However, in the opinion of 
the medical personnel, they did not present a danger to other inmates as 
they were receiving medical treatment as out-patients . 

On 2June 1999 an inma te who was found to have residual tuberculosis 
was placed in the applicant 's cell. He received preventive treatment for a 
period of two months to avoid a re lapse. As he did not have tube rculosis in 
its open form, t here was no da nger of its transmission to other inmates. 

The applicant underwent repeated fluorographic examinations which 
showed no abnormality of the thorax. 

On I S June 1999 an inmate who was undergoing treatment for syphilis 
was placed in the applicant 's cell. Medical examinations performed 
subsequently showed negative results. Blood tests which were performed 
in this connection on the applicant a lso revealed negative results. 

26. The applicant was systematically examined by the medical per­
sonnel and received medica l assistance from a derma tologist, a therapist 
and a stomatologist. When the applicant was diagnosed with different 
diseases (neurocirulatory dystonia, scabies and fungal infections) he 
received immediate medical care. There were recesses during the trial in 
order to a llow the applicant to receive medical treatment. 

27. The applicant could shower every seven days a nd was permitted to 
walk outside his ce ll for up to two hours a day. 

28. Fina lly the Government submitted that, in order to prevent 
outbreaks of infectious disease, pre-trial detention facilities took 
prophylactic disinfection measures to des troy pathogenic micro­
organisms, a rthoropoda and rodents, pursuant to the above-mentioned 
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ministerial guidelines of 1989. It was conceded, however, that the 
infestation of detention facilities with insects was a problem. 

3. Medical records and an expert report 

29. According to the applicant's medical records, he had scabies in 
December 1996, allergic dermatitis in July and August 1997, a fungal 
infection on his feet in June 1999, a fungal infection on his fingernail in 
August 1999, mycosis in September 1999 and fungal infections on his 
feet, hands and groin in October 1999. The records also state that the 
applicant received treatment for these medical conditions. 

30. A report by medical experts issued in July 1999 stated that the 
applicant was suffering from neurocirculatory dystonia, astheno-neurotic 
syndrome, chronic gastroduodenitis, a fungal infection on his feet, hands 
and groin, and mycosis. 

B. The criminal proceedings and appeals against pre-trial 
detention 

3 1. On 8 February 1995 the applicant was suspected of embezzling 
funds from the bank and subjected to a preventive measure in the form 
of a ban on leaving a specified place. The criminal case was assigned the 
number 48529. 

32. On 17 February 1995 he was formally charged with mis­
appropriating 2,050,000 company shares. 

33. On 29 June 1995, by an order of the investigator, which was 
approved by the prosecutor, the applicant was arrested. He was 
remanded in custody on the ground that he had obstructed the 
establishment of the truth in the criminal proceedings. In particular, it 
was stated in the order, with references to specific instances, that the 
applicant had refused to turn over certain bank documents necessary for 
the investigation, had brought pressure to bear on witnesses and had 
tampered with documents. The order also referred to the seriousness of 
the offence with which the applicant was charged. 

The applicant's detention was subsequently extended by the competent 
prosecutor on unspecified dates. 

34. On 4 July, 31 August and 26 September 1995, the applicant's 
clef ence lawyer filed applications for his release from custody with the 
Magadan City Court, which rejected them on 14 July, 9 September and 
4 November 1995 respectively. 

35. The applicant contends that from August until November 1995 no 
investigative activity took place as the two investigators in charge of the 
case were on holiday, and the person to whom the case was temporarily 
assigned took no action. 



KALASH IKOV v. RUSSIA J UDGMENT 105 

36. On 14 December 1995 the applicant was charged with eight 
additional counts relating to the embezzlement of funds from the bank. 

3 7. On 6 February 1996 the preliminary investigation of the charges 
against the applicant ended and the case was sent to the Magadan City 
Court. 

38. On 1 March 1996 the applicant filed with the C ity Court a request 
for his release from custody, which was refused on 27 March 1996. 

39. On the same day the City Court decided to remit the case to the 
Magadan Regional Prosecutor for further investigation. The latter lodged 
an appeal against the decision with the Magadan Regional Court 
(Mara.uaHCKMH o6nacTHOH cy.u) which, on 29 April 1996, rejected it. 

40. Following an additional investigation which began on 15 May 1996, 
the Regional Prosecutor remitted the case to the City Court on 19 June 
1996. 

4 1. In the meantime, on 16 May 1996, the applicant filed an 
application for release from custody with the City Court in which he 
stated that he was being held in poor conditions and that his health had 
deteriorated. His application for release was refused on 26 May 1996. 

On 23 June 1996 the applicant lodged another request for release. 
42. On 11November1996 the C ity Court began its examination of the 

applicant's case. On the same day it rejected his request for release filed 
on 23 June 1996. 

43. At the hearing on 27 December 1996 the applicant asked the City 
Court to release him from custody on medical grounds. H e stated that 
there were twenty-one inmates in his cell which had just eight beds; 
there was no ventilation in the cell where everybody smoked; the 
television was constantly blaring and he had contracted scabies. Upon 
receiving a medical ce rtificate confirming that he had contracted the 
disease, the C ity Court adjourned the hearing until 14 J anuary 1997. It 
refused to release the applicant from custody on owing to the seriousness 
of the offence with which he was charged and the danger of his obstructing 
the establishment of the truth if released. 

44. The examination of the applicant's case by the City Court lasted 
until 23 April 1997. 

On 7 May 1997 the case was adjourned owing to the fact that the 
presiding judge had been removed from office for improper conduct 
unrela ted to the applicant's case. 

45. On 15 June 1997 the applicant fil ed another request for release, 
referring to the poor conditions in which he was being detained. 

46. lnJuly 1997 the a pplicant 's case was assigned to another judge who 
scheduled a hearing for 8 August 1997. On that day the hearing was 
postponed because the defence lawyer was unable to attend for health 
reasons. The applicant 's reques t for release was rejected owing to the 
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se riousness of the offence with which he was charged and the danger of his 
obstructing the establishment of the truth. 

A further request for re lease from custody filed by the applicant on 
2 1September1 997 was re fused on 21October 1997. 

47. On 22 O ctober 1997 the applicant complained to the Magada n 
Regional Court about his case, asking for it to be transferred from the 
City Court to the Regional Court. H e also submitted a complaint to the 
Supreme Court of Russia (BepxoBHhIB Cy.LI. PoccHHCKOH <l>e.LI.epaUHH) 
which forwarded it to the Magadan Regional Court for examination. By 
letters of 31 O ctober a nd 25 November 1997, the Regional Court 
informed the applicant that there was no reason for it to ass ume 
jurisdiction and suggested he refe r any questions relating to his case to 
the City Court. It a lso requested the City Court to examine the 
applicant 's case. 

48. On 21 November 1997 he made complaints to various authorit ies, 
in particular the Office of the President of the Russian Federation, the 
Magada n City Court, the National Judges' Qualification Board (Bb1cwa.s1 
KBanmt>HKaIJJfOHHa.s1 KonnerH.s1 cy.LI.eii PoccHHCKOH <l>e.LI.epauHH) - a body 
dealing with questions of profess ional competence - and the Prosecutor 
General. In his complaints, he submitted, inter alia, that he was being 
held in appalling conditions without any decision on the substance of the 
charges being forthcoming, that he had contracted various skin diseases, 
that his toenails had fallen off and that he was suffering from a heart 
conditio n . 

49. By a le tte r of 5 February 1998, the President of the Magadan C ity 
Court informed the applicant that the court would resume its 
consideration of his case before I July 1998. H e referred to its complexity 
and the heavy workload of the judges. 

50. On 11 February 1998 the Magadan Regional Court forwarded to 
the City Court e leven complaints made by the applicant, which it had 
received from the Prosecutor General, the Supreme Court and other 
authorities. 

5 1. On 23 February 1998 the applicant went on hunger strike with a 
view to drawing the authorities' a ttention to his leng thy detention a nd 
lack of court hearings. He remained on hunger strike until 17 March 1998. 

52. On 1 March 1998 the applicant complained a bout his case to the 
Office of the President of Russia and to a parlia mentary committee of the 
State Duma, requesting their assis tance to secure the transfer of his case 
to the Magadan Regional Court. 

53. On 3 Ma rch 1998 the Department of Justice of the Magada n 
Region, in response to the applicant's complaint addressed to the 
Minis try of Justice of Russ ia, sta ted that the court wou ld be able to deal 
with his case in the second half of 1998. 
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54. Meanwhile, the applicant lodged a request with the Constitutional 
Court (KottcT11Tyu.110HHhIH Cyn Pocc11i1cKoii <l>enepaum1) for a review of 
the constitutionality of the provis ions of Articles 223-1 and 239 of the Code 
of Criminal Procedure concerning time-lim its for the s ta rt of trials. By a 
le tte r of 10 Ma rch 1998, the Constitutional Court informed the applicant 
that, since the impugned provis ions did not lay down any t ime-limits with 
regard to the length of d etention while a case was be ing considered by the 
courts, his request could not be considered. 

55. The applicant a lso compla ined to the National Judges' 
Qualification Board a bout the de lay in the consideration of his case. By a 
le tter of 30 March 1998, it as ked the Magadan Regiona l Court to 
inves tigate the matte r. 

56. On 2 April 1998 the a pplicant fil ed a complaint with the Supreme 
Court about the de lay in setting the date for his tria l; he a lso ref erred to 
the poor conditions in which he was be ing held. A copy of his complaint 
was sent to other a uthorities. All his compla ints were forwarded by the 
addressee institutions to the Magada n City Court for examination. 

5 7. On 13 April 1998 the Magadan Regiona l Court informed the 
applicant that the City Court had been requested to arrange to consider 
his case. It a lso sta ted that the case was to be tried by the City Court a nd 
tha t the Regional Court could only act as a court of cassation. 

58. On 25 May 1998 the applicant filed a petition with the C ity Court 
asking for his case to be transferred to the Regional Court for tria l. 

By a decision of the President of the Regional Court of 28 May 1998, the 
applicant's case was transfer red to the Khasynskiy District Court 
(XacbIHCKHH paifoHHhIH cyn) so tha t the proceedings could be expedited . 

59. On I I June 1998 the applicant compla ined about the de lay to the 
Nationa ljudges' Qual ificat ion Board in starting the court hearings. 

60. On 16 J une 1998 the applicant fil ed a request for re lease from 
custody with the Khasynskiy Dis trict Court in which he sta ted that his 
health had de teriorated as a result of the overcrowding and the poor 
conditions in his ce ll in the detention faci lity. 

On the same day he sent an a pplication to the Khasynskiy District 
Court asking it to transfer his case to the Magada n Regional Court. H e 
submitted tha t the transfe r of his case to the Khasynskiy Dist rict Court 
was unlawfu l a nd tha t its distance from the city of Magadan would ha mper 
an objective and fair examina tion of his case. 

6 1. On I July 1998 the applicant compla ined to the Regional Court 
tha t the Khasynskiy District Court had not yet set a hearing da te a nd 
asked it to speed up the proceedings. 

62. On 3July 1998 the case was rem itted to the Magadan City Court as 
the applicant had opposed its transfe r to the Khasynskiy Dist rict Court. 
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63. On 8 July 1998 the applicant received a le tter from the Regional 
Court informing him that there were no grounds for it to act as a court of 
first instance or to assume jurisdiction in the case. 

The next day the applicant requested the City Court to release him, 
referring to the poor conditions of detention. 

64. On 3 1 July 1998 the applicant complained to the National Judges' 
Qualification Board about the prolonged fai lure of the City Court to 
examine his case. On 19 August 1998 his complaint was transmitted to 
the Magadan Regional Court with a request for information both on the 
complaint and on the work of the City Court. On 27 August 1998 the 
Regional Court forwarded the applicant's complaint to the City Court. 

The applicant also submitted a complaint to the Magadan Regional 
Court about the delay in starting the trial. On 11 August 1998 it 
transmitted the complaint to the City Court. 

65. On 7 September 1998 the applicant filed another complaint with 
the National Judges ' Qualification Board stating that all his previous 
complaints had been sent by the Magadan Regional Court to the City 
Court without any measures being taken. On 23 September 1998 the 
applicant's complaint was forwarded to the Magadan Regional Court 
with a reminder about the outstanding request for information on the 
reasons for the prolonged delay in examining the applicant's case. On 
7 September 1998 the applicant also lodged a complaint about the delay 
in the proceedings to the Supreme Court. 

On 5 October 1998 the applicant submitted further compla ints to the 
Regional and NationalJudges' Qualification Boards. 

66. On 13 November 1998 the C ity Court set the case down for trial on 
28January 1999. 

67. On 25 November 1998 the applicant complained to the National 
Judges' Qualification Board about the actions of the President of the 
Magadan City Court, apparently requesting the institution of criminal 
proceedings against him. On 22 December 1998 the complaint was 
forwarded for examination to the President of the Magadan Regional 
Court with a request for a report to be sent to the competent 
Qualification Board in the event that the a pplicant's allegations were 
substantiated. 

On 16 December 1998 the Magadan Regional Court forwarded another 
complaint by the applicant to the City Court. 

68. On 18 January 1999 the applicant applied to the City Court for 
release from custody. 

69. On 28 January 1999 the Magadan City Court decided to send the 
applicant's case back to the prosecutor for further investigation due to the 
violation of procedural rules by the inves tigative authorities. The 
violations consisted of incomplete disclosure of the prosecution evidence 
to the accused at the end of the preliminary investigation, a fai lure to keep 
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a precise record of the file documents. The court refused the a pplicant's 
request for release in view of the gravity of the charges and the danger of 
his obstruct ing the establisment of the truth if released. The applicant 
lodged an appeal against the refusal with the Magadan Regional Court, 
which dismissed it on 15 Ma rch 1999. The Regional Court however ruled 
that the decision to send the case back to the investigative authorities was 
unfounded and ordered the City Court to proceed with the trial. In a 
separa te decision, issued on the same day, it considered the lengthy delay 
unjustifiable in view of the fact that the case was not particularly complex, 
and requested the City Court to inform it within one month of the 
measures taken. 

70. On 17 March 1999 the applicant made a further application to the 
City Court for release from custody. 

On the same day he complained to the National Judges' Qualification 
Boa rd about his lengthy detention without a court judgment. Five days 
later he made a similar compla int to the Regional Judges' Qua lification 
Board. 

On 5 April 1999 the a pplicant fil ed another complaint with the National 
Judges' Qualification Board about the prolonged delay in the proceedings. 

71. On 15 April 1999 the City Court resumed its examination of the 
applicant's case. 

At the hearing on 20 April 1999 the prosecutor r equested that, in view 
of the length of the applicant's detention, a psychiatric assessment of the 
applicant be carried out in order to determine the state of his mental 
health. The C ity Court granted that request and adjourned the hearing 
until 30 April 1999. 

72. At the hearing on 30 April 1999 the applicant unsuccessfully 
applied for release from custody. He submitted that he was suffering 
from a lack of sleep. The re were eighteen inmates in his cell who had to 
sleep in shifts. He further argued that it would be impossible for him to 
obstruct the establishme nt of the truth in his case as all the investigative 
measures had a lready been ta ken. 

The prosecutor at the hearing asked the C ity Court to request the 
authorities at the detention facility in which the applicant was being held 
to provide him with conditions tha t would allow him normal sleep and rest 
during the court hearings. The prosecutor further stated that he would 
submit a similar request to the prosecutor in charge of supervising 
detention facilities. 

The applicant submits that subsequently the prosecutor visited his cell, 
acknowledged that conditions were poor, but stated that the situation in 
other cells in the detention facility was no better and that there was no 
money to improve the conditions. 

73. At the hearing on 8June 1999 the applicant requested his release. 
He stated that in his cell, where there were eighteen inmates, he could not 



110 KALAS! INIKOV v. RUSSIA J U DG ME T 

prepare himself adequately to tes tify before the trial court. He further 
submitted that he had contracted scabies twice a nd that his bed sheets 
were never changed. His request was rej ected. 

74. At the hearing on 16June 1999 the applicant filed another request 
for release, referring to the conditions of his detention. He submitted that 
he had a fungal infection and tha t his body was covered with sores caused 
by bites from bugs infesting his bed. He was sharing his bed with two 
other inmates. Inmates could only shower once every two weeks. The 
atmosphere in the cell was st ifling as everybody smoked. He was feeling 
unwell and suffering from a heart condition. His we ight had dropped from 
96 kg to 67 kg. He further submitted that it would be impossible for him to 
obstruct the examination of his case if released. 

The City Court decided not to examine the request because it was 
apparent ly made outside the context of the hearing. 

75. On 22 June 1999 t he National Judges' Qualification Board 
removed the President of the Magadan City Court a nd the President of 
the Regional Court a nd his two deputies from office owing to the delay in 
examining the applicant's case. 

76. At the hearing before the C ity Court on 23June 1999 the applicant 
sta ted that he was feeling unwell and that he could not participa te. The 
court ordered a medical examination of the applicant by a commission of 
experts in order to determine whether his condition allowed him to ta ke 
pa rt in the proceedings and whether he should be hospitalised. 

In their conclusions issued on an unspecified date in July 1999, the 
experts found that the applicant was suffering from a number of medical 
conditions (see paragraph 30 above). They considered that the treatment 
of those conditions did not require hospitalisation and that the the 
applicant could remain in the detention facility. They a lso considered 
that the applicant's s tate of health a llowed him to attend the court 
hearings and to testify. 

77. At the hearing on 15 July 1999, the applicant requested the trial 
court to release him from custody. He sta ted that the court had nearly 
concluded the examination of the evidence a nd tha t it was impossible for 
him to obstruct the establishment of the truth. His request was ref used. 

78. In another ruling issued the same day, the City Court noted that, 
in the period from 15 April until 15 July 1999, it had examined more than 
thirty a pplications by the applicant, including repetitive applicat ions on 
previously rejected motions. It noted that the applicant had stated 
that he would testify only if his applications were granted a nd considered 
tha t such a position a mounted to a deliberate attempt to delay the 
proceedings. 

79. The City Court heard nine of the twenty-nine witnesses who were 
to give evidence before it. The testimonies of twelve absent witnesses, 
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which had been given during the pre-t ria l investigation, were read out in 
open court. 

80. By a judgment of 3 August 1999, the City Court found the 
applicant guilty on one count and acquitted him on two of the counts in 
the indictment, which conta ined 9 sepa rate charges. It sentenced him to 
five years and six months' imprisonment in a penal colony with a general 
regime, to run from 29 June 1995. The C ity Court considered tha t the 
preliminary investigation had been poorly handled and that the 
investigators had unjustifiably a ttempted to increase the number of 
counts in the indictment. It also found an infringement of procedural 
rules consisting, inter alia, of shortcomings in the presenta tion in due 
form of the relevant documents to the court. Those shortcomings had 
had to be corrected a t the tria l, which had resulted in delays. The court 
noted that there had been a lack of proper procedural supervision by those 
in charge of the inves tigation and the prosecutor's offi ce of the Magadan 
region. 

In a separa te ruling on the same day, the City Court decided to send 
par t of the indictment back to the prosecutor for additiona l investigation. 
The applicant a ppealed against that ruling to the Supreme Court, which 
on 30 September 1999 found the decision lawful. 

8 1. The C ity Court judgment of 3 August 1999 was ope n to appeal to 
the Regional Court within seven days of its delivery. The applicant did not 
lodge an appeal on points of law as he considered tha t the Regional Court 
had contr ibuted to his conviction so tha t an appeal had no prospects of 
success. On 11 August 1999 the judgment of the City Court became fina l. 

82. On 11 August 1999 the applicant made a request to the director of 
the detention facility where he was being held to be a llowed to serve his 
sentence in the logistical services team in the facility. 

83. On 25 October 1999 the a pplicant lodged an extraordinary appeal 
with the President of the Supreme Court of Russia for a review of the C ity 
Cour t judgme nt. On 11 November 1999 that a ppeal was dismissed. 

On 30 Novembe r 1999 the applicant fi led further ex traordinary appeal 
with the Supreme Court, which rej ected it on 9June 2000. 

84. On 24 September 1999, in the outsta nding criminal proceedings, 
the preventive custody measure was replaced by a ban on leaving a 
specified place. T he applicant, however, remained in custody, serving his 
original sentence. 

85. On 29 September 1999 the proceedings concerning the remainder 
of the cha rges were terminated on the ground that the acts a llegedly 
committed by the applicant did not const itute a criminal ofTence. 

On 30 September 1999, however , a new charge rela ting to the 
misappropr ia tion of property in his capacity as the bank's president was 
brought against the applicant. 
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86. On 19 October 1999, upon completion of the preliminary 
investigation, the competent prosecutor approved t he bill of indictment 
and sent the case to the Magadan City Court for tria l. The bill of 
indictment bore the original case number 48529 and stated that the 
proceedings in that case had been init iated on 8 February 1995. The 
applicant's tria l started on 20 December 1999. By a judgment of 3 1 March 
2000 the City Court acquitted the applicant of the new charge. 

87. On 26 June 2000 the applicant was released from prison following 
an amnesty declared on 26 May 2000. 

II. RELEVANT DOMESTIC AND INTERNATIONAL LAW 

A. Constitution of the Russian Federation 

88. The relevant provision of the Constitution reads as follows: 

Point 6 (2) of Section 2 

"Until such t ime as the Russian Federation's rules of criminal procedure have been 
brought into line with the provisions of this Constitution, the previous procedure for the 
arrest, detention and keeping in custody of persons suspected of an offence shall apply." 

B. Code of Criminal Procedure 

89. The relevant provisions of the Code of Criminal Procedure read as 
follows: 

Article 11 § 1 - Personal inviolability 

"No one may be arrested otherwise than on the basis of a judicial decision or a 
prosecutor's order." 

Article 89 § 1 -Application of preventive measures 

"If there are sufficient grounds for believing that an accused may evade an inquiry, 
preliminary investigation or trial, will obstruct the establishment of the truth in a 
criminal case or will engage in criminal activity, or if necessary to secure the execution 
of a sentence, the person conducting the inquiry, the investigator, the prosecutor or the 
court may impose one of the following preventive measures in respect of the accused: an 
obligation to provide a written undertaking not to leave a specified place, a personal 
guarantee or a guarantee by a public organisation, or an order remanding the accused 
in custody." 

Article 92 - Orders or decisions imposing preve ntive measures 

"When imposing a preventive measure the person conducting the inquiry, the 
investigator or the prosecutor shall issue a reasoned order, or the court shall give a 
reasoned decision, specifying the criminal offence which the individual concerned is 
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suspected of having committed and the grounds for choosing tha t preventive measure. 
The order or decision sha ll be served on the person concerned and a t the same time the 
procedure for appealing against the preventive measure shall be explained to him or 
he r. 

A copy of the order or decision imposing the preventive measure shall be immedia tely 
served on the person concerned." 

Article 96 - Remands in custody 

"Remands in custody as a preventive measure shall comply with the requirements of 
Article 11 of this Code concerning criminal offences for which the law prescribes a 
penalty in the form of deprivat ion of freedom for a period of more than one year. In 
exceptional cases, this preventive measure may be imposed in criminal matters for 
which a penalty in the form of depriva tion of freedom for a period of less than one year 
is prescribed by law." 

Article 97 - Time-limits for pre-trial detention 

"A period of de tention pending the inves tigation of offences in criminal cases may not 
exceed two months. This time-limit may be extended by up to three months by a district 
or municipal prosecutor ... if it is impossible to complete the investigation and there are 
reasons to vary the preventive measure. A further extension of up to six months from 
the date of the initial remand in custody may be ordered only in cases of special 
complexity by a prosecutor of a constituent part of the Russian Federation ... 

An extension of the period of de tention beyond six months shall be permissible in 
exceptional cases solely in respect of persons accused of serious or very serious criminal 
offences. Such extensions may be ordered by a deputy prosecutor general of the Russian 
Federation (up to one year) or the Prosecutor General of the Russia n Federation (up to 
eighteen months). 

No further extension of the period sha ll be permissible, and an accused held m 
custody shall be eligible for immediate re lease. 

The documents concerning a completed investiga tion in a criminal case sha ll be 
produced for consultation by the accused and his or her defence counsel not la ter than 
one month before the expiry of the maximum period a llowed for remands in custody, as 
prescribed in the second paragraph of the present Article. In the event of the accused 
being unable to consult the case documents before the expiry of the maximum period 
a llowed for remands in custody, the Prosecutor General of the Russian Federation, [or] 
a prosecutor of a constituent part of the Russian Federation ... may, not later tha n five 
days before the expiry of the maximum period a llowed for remands in custody, apply to 
the judge of the oblasl, region, krai or to a comparable court for an extension of time. 

No la ter than five days after the date of receipt of the application, the judge must take 
one of the following decisions: 

(1) to extend the period a llowed for the remand in custody until the accused and his 
counsel have consulted the case documents and the case has been referred to the trial 
court by the prosecutor but, in any event , for no more than six months; 

(2) to reject the prosecutor's application and to release the person concerned from 
custody. 
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Under the same procedure, the period allowed for the remand in custody may be 
extended, if necessary, to a llow a request .by the accused or his counsel to pursue the 
preliminary investigation further to be granted. 

If a court remits a case for further investigation when the period a llowed for the 
accused 's remand in custody has expired, but the circumsta nces of the case preclude 
any variation of the custody measure, the period a llowed for the remand in custody 
sha ll be extended by the prosecutor supervising the investigation for up to one month 
from the date on which the case reaches him or her. Any further extension of the period 
a llowed shall take account of the time spent by the accused in custody before the referra l 
of the case to court, a nd sha ll be effected in the manner and within the limits prescribed 
in the first and second paragraphs of this Article. 

Extensions of the period a llowed for remands in custody in accordance with the 
present Article sha ll be subject to appeal to a court and to judicia l review of their 
legality and just ification under the procedure provided for in Articles 2201 and 2202 of 
the present Code." 

Article 101- Revocation or va riation of a preventive measure 

"A preventive measu re sha ll be revoked when it ceases to be necessary, or reinforced 
or relaxed if the circumstances of the case so require. The revocation or varia tion of a 
preventive measure sha ll be effected by a reasoned order oft he person carrying out the 
inqui ry, the investigator or the prosecutor, or by a reasoned court decision after the case 
has been transferred to a court. 

The revocation or variation by the person conducting the inquiry or the investigator of 
a preventive measure imposed on the prosecutor's instructions sha ll be permissible only 
with the prosecutor's approval." 

Article 223-1 - Setting a date for a court hearing 

" If the accused is in custody, the issue of the dat e for a court hearing sha ll be decided 
no later than fou rteen days from the date the case was referred to the court." 

Article 239 - Time-limits for examination of the case 

"The examina tion of a case before the court must sta rt no la ter than fourteen days 
afte r the hearing date has been set." 

C. Federal Law on the Detention on Remand of Suspects and 
Persons Accused of Offences 

90. According to section 21 of this Law, applications and complaints of 
suspects and accused persons to State agencies, bodies of local self­
government and non-governmental organisations must be sent via t he 
deten tion-facility authori ties. 

Applications and compla ints addressed to a public prosecutor, a court 
or other State agencies supervising detention facilities by suspects and 
accused persons are not subject to censorship and must be forwarded to 
the addressee in a sealed envelope no la ter than the next working day. 
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D. Reservation of the Russian Federation 

91. The instrument of ratification of the Convention depos ited by the 
Russian Federat ion on 5 May 1998 contains the following reservation: 

"In accordance with Article 64 of the Convention, the Russian Federat ion declares 
tha t the provisions of Article 5 paragraphs 3 and 4 shall not prevent ... the temporary 
application, sanctioned by the second paragraph of point 6 of section Two of the 1993 
Constitution of the Russian Federation, of the procedure for the arrest, holding in 
custody a nd detention of persons suspected of having committed a criminal offence, 
established by Article 11 paragraph I, Article 89 paragraph I, Articles 90, 92, 96, 96- 1, 
96-2, 97, I 0 I and 122 of the RSFSR Code of Criminal Procedure of 27 October 1960, with 
subsequent amendments and additions." 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 

92. The applicant complained abou t his conditions of detention in the 
Magadan detention faci li ty IZ-47/1. H e relied on Article 3 of the 
Convention, which provides: 

" ·o one shall be subjected to torture or lo inhuman or degrading treatment or 
punishment." 

The applicant referred in particular to the overcrowding and 
unsanitary conditions in his ce ll and to the length of time he was 
deta ined in such conditions, which had an adverse effect on his physical 
hea lth and caused him humiliat ion and suffe ring. 

93. The Government argued that the applicant's conditions of 
detention could not be regarded as torture or inhuman or degrading 
treatment. The conditions did not differ from, or at least were no worse 
than, those of most detainees in Russia. Overcrowding was a problem in 
pre-trial detention facilities in general. The authorities had had no 
in tention of causing phys ical suffering to the a pplicant or of ha rming his 
health. The administration of the detention facility took a ll availa ble 
m easures to provide medical treatment for persons suffering from 
disease a nd to prevent the infection of other inmates. 

94. It was acknowledged that, for economic reasons, conditions of 
detention in Russia were very unsatisfactory a nd fe ll below the require­
ments set for penitentiary establishments in other member States of the 
Council of Europe. However , the Government were doing their best to 
improve conditions of dete ntion in Russ ia. They had adopted a number of 
task programmes a imed at the construction of new pre-tria l detention 
facilities, the reconstruction of the existing ones and the elimination of 
tuberculosis and other infect ious diseases in prisons. The implem enta tion 
of these programmes would a llow for a two-fold increase in space for 
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prisoners and the improvement of sanitary conditions in pre-trial 
detention facilities. 

95. The Court reiterates that Article 3 of the Convention enshrines 
one of the most fundamental values of democra tic socie ty. It prohibits in 
absolute terms torture or inhuman or degrading treatment or punish­
ment, irrespective of the circumstances and the victim's behaviour (see, 
for example, Labita v. Italy [GC], no. 26772/95, § 119, ECHR 2000-IV). 

The Court further reiterates that, according to its case-law, ill­
treatment must attain a minimum level of severity if it is to fall within 
the scope of Article 3. The assessment of this minimum is relative; it 
depends on all the circumstances of the case, such as the duration of the 
treatment, its physical a nd menta l effects a nd, in some cases, the sex, age 
and state of health of the victim (see, a mong other authorities,Ireland v. the 
United Kingdom,judgment of 18J anuary 1978, Series A no. 25, p. 65, § 162). 

The Court has considered treatment to be "inhuman" because, inter 
alia, it was premedita ted, was applied for hours at a stretch a nd caused 
either actual bodily injury or intense physical and mental suffering. It 
has deemed treatment to be "degrading" because it was such as to 
arouse in the victims fee lings of fear, anguish and inferiority capable of 
humiliating a nd debasing them (see, for example, Kudla v. Poland [GC], 
no. 302 10/96, § 92, ECHR 2000-XI). In considering whether a particular 
form of treatment is "degrading" within the meaning of Article 3, the 
Court will have regard to whether its object is to humiliate a nd debase 
the person concerned a nd whether, as far as t he consequences are 
concerned, it adversely affected his or her personality in a manner 
incompatible with Article 3 (see, among othe r authorit ies, Raninen 
v. Finland, judgment of 16 December 1997, Reports of Judgments and 
Decisions, 1997-VIII, pp. 282 1-22, § 55) . H owever, the absence of any such 
purpose cannot conclusively rule out a finding of a violation of Article 3 
(see, among other authorities, Peers v. Greece, no. 28524/95, § 74, ECHR 
200 1-111). The suffering and humiliation involved must in any event go 
beyond that inevitable element of suffering or humilia tion connected 
with a given form of legitimate treatment or punishment. 

Measures d epriving a person of his liberty may often involve such an 
elem ent. Yet it cannot be said that detention on remand in itse lf raises 
an issue under Article 3 of the Convention. Nor can that Article be 
interpreted as laying down a general obligation to release a detainee on 
health grounds or to place him in a civi l hospita l to ena ble him to obta in 
specific medical treatment. 

Nevertheless, under this provision the State must ensure that a person 
is detained in conditions which a re compatible with respect for his human 
dignity, t hat the manner and method of the execu t ion of the measure do 
not subject him to distr ess or hardship of a n intensity exceeding the 
unavoidable level of suffering inherent in detention and that, given the 
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practical dema nds of imprisonment, his health a nd well-being are 
adequa tely secured (see Kudla, cited above, §§ 92-94). 

When assessing conditions of detention, account has to be taken of the 
cumulative effects of those conditions, as well as the specific a llegations 
made by the applicant (see Dougoz v. Greece, no. 40907/98, § 46, 
ECHR 2001-11). 

96. In the present case, the Court notes that the applicant was held in 
Magadan detention facili ty IZ-47/1 from 29June 1995 to 20 October 1999 
and from 9 December 1999 to 26June 2000. It observes tha t, according to 
genera lly recognised principles of international law, the Convention is 
binding on the Contracting States only in respect of facts occurring after 
its entry into force. The Convention entered into force in respect of Russia 
on 5 May 1998. H owever, in assessing the effect on the applicant of his 
conditions of detention, which were generally the same throughout his 
period of dete ntion, both on remand and following his conviction, the 
Court may also have regard to the overall period during which he was 
detained, including the period prior to 5 May 1998. 

97. The Court notes from the outset that the cell in which the 
a pplicant was detained measured between 17 sq. m (according to the 
a pplicant) and 20.8 sq. m (according to the Government) . It was 
equipped with bunk beds and was designed for 8 inmates. It may be 
questioned whether such accommoda tion could be regarded as a ttaining 
acceptable standards. In this connection the Court recalls that the 
European Committee for the Prevention of Torture and Inhuma n or 
Degrading T reatment or Punishment (CPT) has set 7 sq. m per prisoner 
as an approxima te, desira ble guideline for a detention cell (see the second 
General Report - CPT/lnf (92) 3, § 43), that is 56 sq. m for 8 inmates. 

Despite the fact tha t the cell was designed for 8 inma tes, according to 
the applicant 's submissions to the Court the usual number of inmates in 
his cell throughout his detention was between 18 and 24. In his application 
of 27 December 1996 for release from custody, the applicant sta ted that 
there were 2 1 inma tes in his 8-bed cell. In a similar application of 8 June 
1999, he referred to 18 inma tes (see paragraphs 43 and 73 above) . 

The Court notes tha t the Government, for their part, acknowledged 
tha t due to the general overcrowding of the detention facility each bed in 
the cells was used by 2 or 3 inma tes. However, they appear to disagree with 
the applicant as to the number of inma tes. In their submission, there were 
11 or more inmates in the a pplicant's cell at any given time the usua l 
number of inma tes being 14. However, the Government did not submit 
any evidence to substantia te their contention. According to the applicant, 
it was only in March-April 2000 tha t the number of inmates was reduced 
to 11. 

The Court does not find it necessary to resolve the disagreement 
between the Government a nd the applicant on this point. The figures 



118 KALASH IKOV v. RUSSIAJU DGMENT 

submitted suggest that that a t any given time there was 0.9 sq. m to 
1.9 sq. m of space per inma te in the applicant's cell. Thus, in the Court's 
view, the cell was continuously, severely overcrowded . This state of affairs 
in itself raises an issue under Article 3 of the Convention. 

Moreover, on account of the acute overcrowding, the inmates in the 
a pplicant's cell had to sleep in turns, on the basis of eight-hour shifts of 
sleep per prisoner. It appears from the applicant 's reques t for release from 
custody dated 16 June 1999 that at that time he was sharing his bed with 
two other inmates (see paragraph 74 above) . Sleeping conditions were 
further aggravated by the fact tha t the lights were kept on continuously 
in the cell and the general disturba nce and noise from the large number of 
inma tes. The resulting deprivation of s leep must have constituted a heavy 
physical and psychological burden on the applicant. 

The Court further notes the lack of adequate ventilation in the 
a pplicant's cell , which held a n excessive number of inmates who were 
apparently permitted to smoke there. Although the applicant was 
a llowed outdoor activity for one or two hours a day, the rest of the time 
he was confined to his cell, with very limited space for himself a nd a stuffy 
a tmosphere. 

98. The Court next notes that the a pplicant's cell was infested with 
vermin and that during his de tention no a nt i-infestation treatment was 
carried out in his cell. The Government conceded that infestation of 
detention facilities with insects was a problem, a nd ref erred to the 1989 
ministeria l guideline oblig ing detention facilities to take disinfect ion 
measures. However, it does not appear that this was done in the 
applicant's cell. 

Throughout his de tention the applicant contracted various skin 
diseases and fungal infections, in particular during the years 1996, 1997 
and 1999, necessitating recesses in the trial. While it is true that the 
a pplicant received treatment for these diseases, their recurrence 
suggests tha t t he very poor conditions in the cell that facilitated their 
propagation re mained uncha nged. 

The Court a lso notes with grave concern tha t the applicant was 
d eta ined on occasions with persons suffering from syphilis and 
tuberculosis, a lthough t he Government stressed tha t infection was 
prevented . 

99. An additional aspect of the cra mmed a nd unsanitary conditions 
d escribed a bove was the toilet faciliti es. A part ition measuring I. I m in 
height separated the lavatory pan in the corner of the cell from a wash­
basin next to it, but not from the living area. There was no screen at the 
entra nce to the toilet. The a pplicant t hus had to use the toile t in the 
presence of other inmates and was present when the toile t was being 
used by his cellma tes. The photographs provided by the Government 
show filthy, dilapidated cell and toilet a reas, with no real privacy. 
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Whilst the Court notes with satisfaction the major improvements tha t 
have a pparently been made to the a rea of the Magadan detention facility 
where the appli cant's cell was located (as shown in the video-recording 
which the Government have submitted to the Court) , this does not 
d etract from the wholly unacceptable conditions which the applicant 
clearly had to endure at the ma terial t ime. 

100. The applicant's conditions of detention we re also a ma tte r of 
concern for the tria l court tha t exa mined his case. In April and June 1999 
it requested opinions from medical experts on the effect of the conditions 
of de tention on the applicant 's menta l a nd physical health aft e r nearly 
four years of de tention, in order to de termine whethe r he was unfit to 
ta ke part in the proceedings and whether he should be hospita lised (see 
pa ragra phs 7 1 a nd 76 a bove) . Even though the experts answered both 
questions in the negative, the Court notes their conclusions of July 1999, 
listing the various medical conditions from which the applicant was 
suffering, tha t is to say neurocirculatory dystonia, astheno-neurotic 
syndrome, chronic gastroduodenitis, a fungal infection on his feet , ha nds 
and g roin, and mycosis (see pa ragraph 30 above). 

I 0 I . The Court accepts tha t in the present case there is no indication 
tha t there was a positive inten tion to humilia te or debase the applicant. 
However, a lthough the question whether the purpose of the treatment 
was to humilia te or debase the victim is a factor to be ta ken into account, 
the absence of a ny such purpose cannot exclude a finding of viola tion of 
Article 3 (see Peers, cited above). It conside rs tha t the conditions of 
de tention, whic h t he a pplican t had to endure for approximate ly four 
years and ten months, must have caused him considerable me nta l 
suffering, undermining his human dignity and a rousing in him feelings of 
humiliation and debasement. 

I 02. In the light of the foregoing, the Court finds tha t the applicant's 
conditions of d etention, in particular the severe ly overcrowded and 
unsanita ry environment a nd its de trimenta l effect on the applicant's 
hea lth a nd well-be ing, combined with the length of time the applicant 
was de ta ined in such conditions, a mounted to degrading treatment. 

I 03. Accordingly, the re has been a viola tion of Article 3 of the 
Convention. 

II. ALLEGED VIOLATION O F ARTICLE 5 § 3 OF T HE CONVENTION 

I 04. The applicant compla ined tha t his lengthy pre-tria l de tention 
viola ted Article 5 § 3 of the Convention, which provides as follows: 

"Everyone arrested or detained in accordance wit h the provisions of paragraph I (c) 
of this Art icle shall be ... entitled to tria l within a reasonable time or to release pending 
tria l. Re lease may be condi t ioned by gua ran tees to appear for trial." 
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A. The Government's preliminary objection 

105. The Government argued that the applicant's complaint should be 
examined in the light of the Russian reservation. It was submitted that the 
reservation applied both to the period of the applicant's detention during 
the preliminary investigation and the court proceedings. They ref erred to 
the text of the reservation and the Articles of the Code of Criminal 
Procedure cited therein. In particular, Articles l l , 89, 92 and 10 I of the 
Code (see paragraph 89 a bove) conferred a power on the courts to imply 
preventive custody measures at the trial stage up until the delivery of the 
judgment. 

106. The applicant submitted that the Russian reservation was not 
applicable in the present case as it did not concern the length of remands 
in custody. It was contended that the purpose of the reserva tion was to 
preserve the right of the prosecutor to order remands in custody and to 
grant extensions of the periods spent in custody when necessary. 

107. The Court observes that the reservation is framed to exclude 
from the scope of Article 5 § 3 of the Convention the temporary 
application of specific provisions of the Code of Criminal Procedure, 
mentioned in the text of the reservation, concerning the procedure for 
the arrest, holding in custody and detention of persons suspected of 
having committed a criminal offence. The provisions lay down the 
conditions and arrangements for the imposition of preventive measures, 
including remands in custody, and list the authorities competent to take 
the relevant decisions. 

The Court notes that the reservation refers to Article 97 of the Code of 
Criminal Procedure under which a person can be detained in custody for 
up to eighteen months during the investigation of criminal offences on an 
order of the competent prosecutor. 

Notwithstanding the reference to the time-limits on detention during 
the investigative stage, the Court observes that the reservation is 
concerned with the procedure for applying preventive custody measures, 
whereas the applicant's complaint relates to the length of his remand in 
custody, not its lawfulness. 

108. The Court therefore finds that the reserva tion in question does 
not apply in the present case. 

B. Merits of the complaint 

1. Period to be taken into consideration 

109. It was undisputed that the period to be considered began on 
29 June 1995 when the applicant was remanded in custody. 
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As regards the end of the period concerned, the applicant submitted 
tha t the releva nt date was 3 1 March 2000, when the Magadan City Court 
delivered its second judgment in the case. The Government contended 
that the period ended on 3 August 1999 with the delivery of the firs t 
judgment of the City Court. They a lso maintained that the Court's 
examina tion of the length of the applicant's remand in custody should be 
limited to the pe riod from 5 May 1998, when the Convention entered into 
force in respect of Russia, until 3 August 1999. 

110. The Court first reitera tes that in determining the length of 
detention pending trial under Article 5 § 3 of the Convention the period 
to be taken into considera tion begins on the day the accused is taken into 
custody and ends on the day when the cha rge is det ermined , even if only by 
a court of first instance (see, among other authorities, Wemhojf v. Germany, 
judgment of 27 June 1968, Series A no. 7, pp. 23-24, § 9, and Labita , cited 
above,§ 147) . Thus, in the present case the applicant's remand in custody 
began on 29 June 1995, when he was arres ted, a nd ended on 3 August 
1999, when he was convicted a nd sentenced by the Magadan City Court. 
The further remand on outsta nding charges did not alter the fact that, as 
of 3 August 1999, the applicant was serving a sentence after his conviction 
by a competent court, within the meaning of Article 5 § I (a) of the 
Convention. 

The tota l period of the applicant's rema nd in custody thus amounted to 
four years, one month and four days. 

111. As the period before 5 May 1998 lies outside its jurisdiction ratione 
temporis, t he Court may only consider the period of one year, two months 
a nd twenty-nine days which elapsed between that da te and the judgment 
of the Magada n City Court of 3 August 1999. H owever, it must take into 
account the fact tha t by 5 May 1998 the a pplicant, who had first been 
placed in detention on 29 June 1995, had already been in custody for two 
years, ten months and six days (see, for example, mutatis mutandis, Mansur 
v. Turkry, judgm ent of8June 1995, Series A, no. 319-B, p. 49, § 5 1). 

2. Reasonableness of the length of detention 

(a) Submissions of the parties 

11 2. T he applicant ma intained tha t it had not been necessary to take 
him into custody and keep him in detention fo r a n extended period of 
time, as there was no proof tha t he had been t rying to obstruct the 
establishment of the truth in the case. The reasons given by the 
authorities to justify his detention were not relevant or sufficient. 

He also submitted tha t his case was not particula rly complex, as 
established by the Magada n Regional Court on 15 Ma rch 1999. Three of 
the nine volumes of the case fil e were made up entirely of his complaints 
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to the various authorities. The investigation involved the questioning of 
twenty-nine witnesses and there were two civil plaintiffs in the case. 

Finally, the applicant argued that the proceedings had not been 
conducted with due diligence by the authorities. His lengthy detention 
was occasioned by the poor quality of the investigation, the prosecution's 
unwarranted attempts to increase the number of counts in the indictment 
and a lack of proper control over its activities by the supervisory bodies. In 
this respect, he referred to the findings of the Magadan City Court on 
3 August 1999 (see paragraph 80 above) . 

113. The Government pointed out that the applicant had been 
a rres ted on the ground that he had obstructed the investigation of the 
truth. They further regarded the period of the appl icant's pre-trial 
de tention as reasonable in view of the complexity of the case, its 
considerable size (nine volumes) a nd the large number of witnesses and 
victims involved. 

(b) The Court's assessment 

(i) Principles established by the Court's case-law 

11 4. The Court reiterates that the question of whether or not a period 
of detention is reasonable cannot be assessed in the abstract. Whether it is 
reasonable for an accused to remain in detention must be examined in 
each case according to its special features. Continued detention can be 
justified in a given case only if there are specific indications of a genuine 
requirement of public interest which, notwithstanding the presumption of 
innocence, outweighs the rule of respect for individual liberty laid down in 
Article 5 of the Convention (see, among other authorities, Kudla, cited 
above,§ 110). 

It falls in the first place to the national judicial a uthorities to ensure 
that, in a given case, the pre-tria l detention of an accused person does 
not exceed a reasonable time. To this end they must, paying due regard 
to the principle of the presumption of innocence, examine all the facts 
argu ing for or against the existence of the above-ment ioned requirement 
of public interest justifying a departure from the rule in Article 5, and 
must set them out in their decisions on the applications for release. It is 
essentially on the basis of the reasons given in these decisions, and any 
well-documented facts stated by the applicant in his appeals, that the 
Court is called upon to decide whether or not there has been a violation 
of Article 5 § 3 (see, among other authorities, L abita, cited above,§ 152). 

The persistence of a reasonable suspicion that the person arrested has 
committed an offence is a condition sine qua non for the lawfulness of the 
continued dete ntion, but after a certain lapse of time it no longer suffices. 
The Court must then establish whether the other grounds given by the 
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judicial authorities continued to justify the deprivation of liberty. Where 
such grounds were "relevan t" and "sufficient", the Court must also be 
satisfied that the national authorities displayed "special diligence" in the 
conduct of the proceedings. The complexity and special characterist ics of 
the investigat ion are factors to be considered in this respect (see, among 
other authorities, Scott v. Spain, judgment of 18 December 1996, Reports 
1996-VI, pp. 2399-2400, § 74, a nd I.A. v. France, judgment of 23 September 
1998, Reports 1998-VII, p. 2978-79, § l 02). 

(ii) Application ef the above principles to the present case 

(a) Grounds for detention 

115. During the period cover ed by the Court's jurisdiction ratione 
temporis, the Magadan C ity Court, in refusing to re lease the applicant, 
re lied on the gravity of the charges against him and the danger of his 
obstructing the establishment of the truth while a t liberty (see 
paragraph 69 above) . The Court observes that similar grounds had been 
cited by the City Court earlier - on 27 December 1996 and 8 August 1997 -
to justify the applicant's continued detention (see paragraphs 43 and 46 
above) . 

It further notes that the principal reason given for remanding the 
applicant in custody on 29 June 1995 was that he had obstructed the 
investigation of the case by refusing to turn over certa in bank documents 
necessary for the investigation, he had brought pressure to bear on 
witnesses and had allegedly tampered with the evidence. The 
investigator a lso had regard to the gravity of the charges. 

116. The Court re iterates that the existence of a strong suspicion of 
the involvement of a person in serious offences, while constituting a 
relevant factor, cannot a lone justify a long period of pre-trial d etention 
(see, among other authorit ies, Scott , cited above, p. 240 I, § 78). As 
regards the other ground re lied on by the Magadan City Court for 
prolonging the applicant's de tention, namely the danger of obstructing 
the examination of the case, the Court notes that, unlike the order of the 
investigator of 29 June 1995, the City Court did not mention any factual 
circumsta nces underpinning its conclusions, which were identical in 1996, 
l 997 and 1999. There is no reference in its rulings to a ny factor capable of 
showing that the risk relied on actually persisted during the relevant 
period. 

11 7. The Court accepts that t he interference with the inves tigation, 
along with the suspicion that the applicant had committed the offences 
with which he was charged, could initia lly suffice to warrant the 
applicant's detention. However, as the proceedings progressed and the 
collection of the evidence became complete, that ground inevitably 
became less re levant. 
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118. In sum, the Court finds that the reasons relied on by the 
authorities to justify the applicant's detention, although relevant and 
sufficient initially, lost that character with the passage of time. 

(p) Conduct of the proceedings 

119. As regards the duration of the criminal investigation, the Court 
notes the domestic courts' findings that the case was not particularly 
complex and that the investigation of the case had been poorly handled, 
quality contributing to a delay in the proceedings (see paragraphs 69 
and 80 above). The Court finds no reason to come to a different 
conclusion. It also observes that, according to the domestic courts, the 
investigators had unjustifiably attempted to increase the number of 
counts in the indictment (see paragraph 80 above) - a reproach which is 
borne out by the fact that only one of the nine charges against the 
applicant was found to be substantiated in the judgment of the Magadan 
City Court on 3 August I 999. 

I 20. As regards the subsequent judicial proceedings, the Court 
observes that there were significant delays in the proceedings before the 
Magadan City Court. The trial, which had begun on l l November I 996, 
was adjourned on 7 May I 997 due to the removal from office of the 
presiding judge. It did not resume until I 5 April I 999, although certain 
procedural steps were taken in July-August I 997 (the appointment of a 
new judge a nd scheduling of a hearing), May and July 1998 (the transfer 
of the case to a nother court) , November I 998 (the scheduling of a 
hearing), January and March 1999 (decisions on the need for further 
investigation). 

While it is true that the hearing scheduled for 8 August 1997 had to be 
postponed on account of the absence of the applicant's lawyer and the 
a pplicant objected to the transfer of his case to another court - a move 
intended to expedite the proceedings - the Court finds that he did not 
substantially contribute to the length of the proceedings between the two 
trial periods, when there was no progress in the case. 

It is thus apparent that the protracted proceedings are attributable 
neither to the complexity of the case nor to the conduct of the applicant. 
Having regard to the characteristics of the investigation and the 
substa ntial delays in the court proceedings, the Court considers that the 
authorities did not act with a ll due expedition. 

(y) Conclusion 

121. Against the above background, the Court finds that the period 
spent by the applicant in det ention pending trial exceeded a "reasonable 
time". There has thus been a violation of Article 5 § 3 of the Convention. 
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III. ALLEGED VIOLATION OF ARTICLE 6 § 
CONVENTION 

125 

OF THE 

122. The applicant complained that the criminal charges against him 
had not been determined within a reasonable time, as required by Article 6 
§ I of the Convention, the relevant part of which reads as follows: 

"In the determina tion of ... any criminal charge against him, everyone is entitled to 
a ... hearing within a reasonable t ime by [a] tribunal established by law." 

A Period to be taken into consideration 

123. The applicant submitted that the period to be taken into account 
had begun on 8 February 1995, with the institution of the criminal 
proceedings against him, and ended on 31 March 2000, when the 
Magadan City Court delivered its second judgment in the case. 

The Government contended that the period to be considered had lasted 
from the transmission of the applicant's case to the Magadan City Court 
on 6 February 1996 until the delivery of its first judgment on 3 August 
1999. 

124. The Court reiterates that the period to be taken into 
conside ration in determining the length of criminal proceedings begins 
with the day on which a person is "charged" within the autonomous a nd 
substantive meaning to be given to that term (see, among other 
authorities, Corigliano v. Italy, judgment of 10 December 1982, Series A 
no. 57, p. 13, § 34, and lmbrioscia v. Switzerland, judgment of 24 November 
1993, Series A no. 275, p. 13, § 36). It ends with the day on which a charge 
is finally determined or the proceedings are discontinued. 

The period under consideration in the present case thus began on 
8 February 1995, when the applicant became a suspect on charges of 
misappropriation. As regards the end of the period, the Court notes that, 
following the decision to drop the remaining charges on 29 September 
1999, after the City Court judgment of 3 August 1999, a new charge was 
brought against the applicant on 30 September 1999 on the same set of 
facts. It observes that the new charge was part of the original criminal 
case no. 48529, which had been opened on 8 February 1995. In these 
circumstances and having regard to the timing of the new charge, the 
Court finds that the period to be considered ended on 3 1 March 2000, 
when the City Court delivered its judgment determining the final charge. 

The period under consideration - from 8 February 1995 until 3 1 March 
2000 - thus amounted to a total of five years, one month and twenty-three 
days for , in efTect, one level of jurisdiction, although there were numerous 
ancillary proceedings. While its jurisdiction ratione temporis only covers the 
period after the entry into force of the Convention with respect to Russia 
on 5 May 1998, the Court may take into account the state of the 
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proceedings existing on tha t date (see, among other authorities, mutatis 
mutandis , Yagci and Sargin v. Turkey, judgment of 8 June 1995, Series A 
no. 319-A, p. 16, § 40). 

B. Reasonableness of the length of the proceedings 

125. The Court observes that the reasona bleness of the length of the 
proceedings is to be assessed in the lig ht of the particular circumstances of 
the case, regard being had to the criteria laid down in the Court 's case­
law, in particular the complexity of t he case, the applicant's conduct a nd 
the conduct of the competent authorities. On the la tter point, what is a t 
sta ke for the applicant has also to be taken into consideration (see, among 
ma ny other authorities, Kudla , cited above, § 124). 

1. Submissions ef the parties 

126. As to the complexity of the case, the applicant referred to the 
finding of the Magadan Regional Court on 15 Ma rch 1999 that the case 
was not particula rly complex and that complexity could not justify the 
delays which had occurred. 

As regards his conduct, the a pplicant submitted tha t his complaints 
had been aimed at accelerating the proceedings. Moreover, his active 
coopera tion with the judiciary was not required under Article 6 of t he 
C o nvention , nor could his a tte mpt to purs u e legal re m edies be held 

against him. 
As to the conduct of the a uthorities, the applicant ref erred to the poor 

handling of the preliminary investiga tion and the investigative 
shortcomings noted by the Magada n C ity Court on 3 August 1999. In 
addition, the City Court had itself breached domestic procedural law by 
failing to comply with the time-limits for the s tart of the trial stipulated in 
Articles 223-1 and 239 of the Code of C riminal Procedure. The applicant 
pointed out that at the trial the court had questioned only nine witnesses. 
He also ref erred to the removal of the judge from his case, which had had 
nothing to do with him, and to the transfer of his case to the Khasynskiy 
Dis trict Court which had proved ineffective in accelerating the case. 

127. The Government acknowledged that the examination of the 
app licant's case had ta ken a long time, but submitted that the period was 
not unreasonable. They maintained that the lengthy exa mina tion of the 
a pplicant 's case had been caused by its complexity and volume, as well as 
the need for a thorough a nd comprehensive inves tigation. 

Furthermore, the applicant had contributed to the length of the 
proceedings by filing multiple a pplications, including repeated requests 
on motions which had been previously rej ected. The Governme nt 
referred in this respect to the findings of the Magada n City Court of 
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15July 1999 and 22July 1999 that the applicant's numerous requests fil ed 
during the tria l amounted to a delibera te a ttempt to delay the 
proceedings. The applicant's petitions for a transfer of his case to 
another court between hearings a lso had caused delay. It was pointed out 
that 30% of the applicant's case fil e was made up of his complaints and 
mot ions. 

The Government also pointed out that the period of the applicant 's 
custody was subsumed by t he length of his sentence. Therefore, the 
length of the applicant's pre-tria l detention had had no impact on the 
overall period of his de tention. 

Finally, the Government stated tha t the authorities had demonstrated 
a humane atti tude towards the applicant by granting him a n amnesty, 
thus allowing his early release, even though he had not compensated the 
bank and its many customers for the damage he had caused. 

2. The Court 's assessment 

(a) Complexity of the case 

128. The Court notes tha t the proceedings in issue, in which the 
applicant was the only defendant, concerned financia l offences with 
considerable evidence, involving the questioning of a number witnesses. 
It observes, however, that from 7 May 1997, when the tria l was 
adjourned, until 15 April 1999, when it resumed, no investigative 
measures were taken. 

The Court observes the find ing of the domestic court that the case was 
not so complex as to justify the delays in the proceedings (see paragraph 69 
above). 

It was thus not the complexity of the case or the requirements of the 
investigation which accounted for the length of the proceedings. 

(b) Conduct of the applicant 

129. The Court not es that throughout the domestic court proceedings 
the applicant fil ed numerous requests in connection with his case, both 
du ring his trial and between hearings. It notes that Article 6 does not 
require a person charged with a crimina l offe nce to cooperate actively 
with the judicial authorities (see, among other authorities, Dobbertin 
v. France,judgment of 25 February 1993, Series A no. 256-D, p. 117, § 43) . 

It observes tha t the applicant's applicat ions lodged during the trial 
period beginning on 15 Apri l 1999 were found by the trial court to have 
been obstructive to the examination of his case. However , ther e is no 
indication that during other trial periods, namely from 11 November 
1996 to 7 May 1997, and from 20 December 1999 to 31 March 2000, the 
applicant 's conduct could be said to have been in any way dila tory. 
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As regards the requests lodged by the applicant between hearings, the 
Court notes that they related mainly to the prolonged failure of the trial 
court to examine his case. The Court cannot find that these requests 
helped to slow down the proceedings, in part icular as they remained 
largely without effect. While it is true that in order to expedite the 
proceedings the applicant 's case was transferred to another court, the 
applicant cannot be criticised for objecting to the transfer after it had 
resulted in no progress in his case. 

The Court also notes that on one occasion, on 8 August 1997, a hearing 
had to be postponed as the applicant's lawyer had failed to appear. 

130. The Court considers that, whilst the applicant can be held 
responsible for certain delays, his conduct did not contribute 
substantially to the length of the proceedings. 

(c) Conduct of the national authorities 

131. As already mentioned, there were significant delays in the 
domestic proceedings, which could not be explained by the complexity of 
the case or the applicant's conduct. In particular, the case lay practically 
dormant before the trial court for nearly two years, that is from 7 May 
1997 to 15 April 1999. 

132. The Court observes that throughout the proceedings the 
applicant was kept in custody, a fact which required particular diligence 
on the part of the courts dealing with the case to administer justice 
expeditiously. 

133. The Court further notes that, following the judgment of the 
Magadan City Court on 3 August 1999 and the decision of 29 September 
1999 not to proceed with the prosecution of the remaining charges, the 
authorities brought a new charge against the applicant on the basis of 
the same set of facts, thereby contributing even further to the length of 
the proceedings, which had already lasted for over four and a half years at 
the court of first instance. 

134. It considers that the authorities failed to discharge their duty of 
special diligence, particularly after the entry into force of the Convention 
on 5 May 1998. 

3. Conclusion 

135. Having regard to the foregoing, the Court considers that the 
length of the proceedings did not satisfy the "reasonable-time" 
requirement. Accordingly, there has been a breach of Article 6 § I of the 
Convention. 
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IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

136. Article 4 1 of the Convention provides: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the interna l law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford j ust satisfaction to 
the inju red pa rty." 

A. Pecuniary damage 

13 7. The applicant claimed damages in r espect of the following items: 
I. 130,599 U nited Sta tes dollars (USD) for loss of salary as the 

president of the North East Commercial Bank during the period of his 
detention fromjuly 1995 until 20 April 2000; 

2. USD 203,000 for loss of salary from another company which had 
dismissed him because of his a rrest; 

3. USD 500,000 for the loss of his company's property following his 
arrest; 

4. USD 8,600 for the loss of his car; 
5. USD 11 , 734,3 76 for the loss of profits on shares which he was unable 

to sell a t their 1995 market value; 
6. USD 436,226 for the loss of his majority shareholding in a factory 

which was declared bankrupt in 1997. 
His overall claim for pecuniary damages totalled USD 13,01 2,80 l. 
138. The Government contested those claims. 
139. The Court reitera tes that it will award monetary compensation 

unde r Article 4 1 only where it is satisfi ed that the loss or da mage 
complained of was actually caused by the violation it has found. 

As regards the claim under item 1, the Court notes tha t the a pplicant 
was convicted a nd that the period of his pre-trial detention was deducted 
in its entirety from the sentence. It considers therefore that the claim 
cannot be entertained. 

As regards the remainder of the claims, the Court considers that no 
causa l connection has been established between the damage alleged and 
the viola tions it has found. 

The Court therefore rej ects the applicant's claim under this head. 

B. Non-pecuniary damage 

140. The applicant claimed 9,636,000 French fra ncs for non-pecuniary 
damage. 

14 l. The Government submitted that the claim was excessive and tha t 
the finding of a viola tion would cons titute sufficient satisfaction. 
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142. The Court considers that the leng th of the a pplicant 's detention 
on rema nd in such prison conditions, as well as the length of the crim inal 
proceedings, must have caused him feelings of frustration, uncertainty 
a nd anxiety which cannot be compensated solely by the finding of a 
viola tion. 

143. Deciding on an equita ble basis, the Court awards the applicant a 
globa l sum of 5,000 euros (EUR) in respect of non-pecuniary da mage. 

C. Costs and expenses 

144. The a pplicant submitted tha t his expenses for the services 
rendered by his lawyer in the domestic proceedings a mounted to 
approximately USD 40,000. 

145. The Government considered this claim to be unsubstantia ted and 
excessive, given the leve l of lawyers' fees a t the relevant t ime in the 
remote Magadan region. They further questioned the authenticity of 
certain documents supplied by the applicant. It was a lso argued tha t the 
expenses borne by the applicant in the domestic proceedings should not be 
reimbursed as the applicant had been found guilty and sentenced to a 
te rm of imprisonment. 

146. The Court reitera tes tha t in order for costs and expenses to be 
included in an award under Article 41 , it must be established that tha t 
they were actually a nd necessarily incurred in orde r to prevent or 
obtain redress for the ma tter found to constitute a viola tion of the 
Convention and were reasonable as to quantum (see, for example, 
Nilsen and J ohnsen v. Nonvay [GC], no. 23 11 8/93, § 62, ECHR 
1999-VIII). It is a ppa rent from the materia l submitted that the 
applicant incurred legal costs and expenses in connection with his 
a ttempts to secure his re lease on ba il. However, he only provided 
partial documentary substa nt ia tion of the sum claimed. Moreover, the 
costs incurred did not exclusively rela te to the breaches of Articles 3, 
5 § 3 and 6 § 1 of the Convention. 

Making an assessment on an equitable bas is, the Court considers 
it reasona ble to award the applicant the sum of EUR 3,000 under this 
head. 

D. Default interest 

147. The Cour t cons ide rs that the default interest should be fixed at 
a n a nnual ra te equa l to the marginal lending rate of the European Cent ral 
Ba nk plus three percentage points. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

I. Holds that the re has been a violation of Article 3 of the Convention; 

2. Holds that the re has been a viola tion of Article 5 § 3 of the Convention; 

3. Holds that the re has been a violation of Article 6 § I of the Convention; 

4. Holds 
(a) that the respondent Sta te is to pay the applicant, within three 
months from the da te on which the judg ment becomes final according 
to Article 44 § 2 of the Convention, the following a mounts, to be 
converted into Russia n roubles a t the ra te applicable a t the date of 
sett lement; 

(i) EUR 5,000 (five thousand euros) in respect of non-pecuniary 
damage; 
(ii) EUR 3,000 (three thousand euros) in respect of costs and 
expenses; 
(iii) any tax tha t m ay be chargeable on the above amounts; 

(b) that simple interes t a t a n a nnual rate equal to the marginal 
lending rate of the European Central Bank plus three percentage 
points shall be payable from the expiry of the above-mentioned three 
months until se ttlem ent; 

5. Dismisses the remainder of the applicant's claim for just satisfaction. 

Done in English, and notified in writing on 15 July 2002, pursua nt to 
Rule 77 §§ 2 and 3 of the Ru les of Court. 

S. Dou.t 
Regis tra r 

J.-P. COSTA 
President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the concurring opinion of Mr Kovler is annexed to this 
judgment. 

J.-P.C. 
S.D. 
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CONCURRING OPINION OF JUDGE KOVLER 

In genera l I share my colleagues' opinion in this case. However, having 
regard to the legal importa nce of the Court's judgment, I consider it 
necessary to make certain remarks. 

I . The reservation made by Russia in respect of Article 5 §§ 3 a nd 4 of 
the Convention concerning the application of certain provisions of the 
RSFSR Code of C riminal Procedure of 27 O ctober 1960 ("the CCP"), 
with the subsequent amendments to the procedure for rema nds in 
custody of suspects, extends a lso to Article 97 on "custodial periods" of 
the CCP, mentioned in the reservation a long with other provisions of the 
CCP. I find it difficult, therefore, to justify the Court's conclusion in 
paragraph 108 of the judgment that the reservation does not cover pa rt 
of the applicant's pre-trial detention. 

In my view, it would have been more appropria te for the Court to hold 
tha t the reservation a t least ext ends to the period spent by the applicant in 
custody pending the criminal inves tigation. Nevertheless, it should be 
borne in mind that a broad construction of the text of the reservation as 
it applies to Article 97 of the CCP could result in certain findings tha t 
further remands in custody beyond the time-limits set out in 
paragraphs 4 to 7 of Article 97 of the CCP are lawful: in cases where the 
clef end ant and his or her advocat e cannot exa mine the case file before the 
expiry of the maximum custody period, where the clef endant and his or 
her advocate request fu rther investigations or when a court remits a case 
for further investigations when the custody period has expired. 

In other words, Russia's reservation under Article 5 §§ 3 and 4 a pplies 
not only to the procedure for remands in custody (which, by the way, is 
being drastically modified as of 1 July 2002 when relevant provisions of 
the new CCP come into force), but also to other pre-trial custody periods. 
In this connection, it is necessary to determine whether "detention on 
remand" includes the time spent in custody after the criminal case has 
been t ransferred to the trial court. 

2. Russian procedural law distinguishes between two types of 
detention on remand: preliminary detention pending the investigation 
(3a cne.n:CTBHeM) and preliminary detention pending trial (3a cy.n:oM). 
This difference is reflect ed in the law of 13 June 2001 which limited to six 
months the maximum length of court proceedings in criminal cases. 
H owever, in paragraph 110 of its judgment, the Court, with reference to 
its case-law, considered tha t a remand in custody encompasses the whole 
pre-trial detention period, from the day when the individual is taken into 
custody until the trial court 's verdict. After a ll, for a detainee locked up in 
an overcrowded prison cell, it makes little difference whether his or her 
detention is considered to be pending the investigation or pending the 
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trial, or whethe r it was effected before or after the Convention came into 
force in respect of the respondent State. This difference could, however, 
be of importance for the Court, if the Court were to accept that a 
State's ma rgin of appreciat ion is relevant to the determination of the 
reasonableness of custody periods. 

The applicant was remanded in custody pending the inves tigation from 
29 June 1995 (the day when he was taken into custody) until 19 June 1996 
(the day when t he Regional Prosecutor's Office transferred the case to the 
Magadan City Court), that is to say for eleven months and twenty-two 
days, which is less than the maximum period of eighteen months set out 
in paragraph 2 of Article 97 of the CCP, after which a defendant is eligible 
for immediate r elease (paragraph 3 of Article 97 ofCCP). This part of the 
applicant's dete ntion cannot be imputed to the respondent State because 
it predated the entry into force of the Convention in respect of Russia 
(incompat ible ratione temporis). 

The applicant's detention pending the court proceedings las ted until 
3 August 1999, when the Magadan City Cour t gave its first judgment, 
that is to say three years one month a nd twenty-one days (as the Court 
has established in paragraph 110 of its judgment). One should not forge t 
that the delay in reaching the verdict and, consequently, the applicant's 
prolonged stay in custody, was partly attributable to the applicant's 
challenges to judges and his requests that the proceedings be conducted 
by a different court, as well as to the replacement of advocates and their 
failure to appear, which facts the Court implicitly accepts at paragraph 130 
of its judgment. This d elay totalled one year and three months. It would 
not, of course, justify the procedural delays caused by the courts 
themselves, but nonetheless creates a different picture of the applicant's 
detention pending trial. 

Fina lly, the remittance of the case for further investigation and the 
delivery by the Magadan C ity Court on 31 March 2000 of the second 
verdict extended the custody period by another seven months, in 
accordance with paragraph 7 of Article 97 of the CCP. 

However, in all, the applicant spent five years, one month and twenty­
three days in custody, four years, nine months a nd two days of which were 
spe nt in Remand Centre no. l at Magadan. This cannot be considered to 
be a reasonable custody period for the purposes of Article 5 § 3 of the 
Convention, despite the circumstances I have mentioned above. Pursuant 
to paragraph 8 of Article 97 of the CCP, the applicant complained severa l 
times to the courts about the lawfulness and validity of his detention. H e 
thereby exhausted, as required by Article 35 § I of the Convention, all the 
domestic remedies available to him in this respect. 

3. As regards the issues under Article 6 § I of the Convention (a fair 
and public hearing within a reasona ble time), the Court has, unfortunate­
ly, in my view disregarded the fact tha t the applicant did not make use of 
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his right to lodge an appeal against the verdict of 3 August 1999; thus 
leaving open a quest ion of exhaustion of domestic remedies. It is true, 
however, that the applicant's arguments are reinforced by the fact tha t 
this verdict was not final, given the further investigation and new verdict 
given on 31 March 2000. 

4. Having regard to the above considerations, I consider it appropriate 
to concur with the opinion of my colleagues as to the violat ions of 
Articles 3, 5 § 3 and 6 § l of the Convention, but believe that the award 
of just satisfaction in paragraph 143 of the judgment should have been 
sepa rately assessed in respect of the different violations found. 
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SOMMAIRE1 

Conditions de detention 

Article 3 

Traitemenl degradant - Conditions de detention - Examen des conditions de detention -
Surpopulation - Privation de sommeil - Hygiene au sein de la prison - Soins midicaux -
Importance de la piriode passee dans des conditions de detention particulieres - Absence 
d'intention des autorites d'humilier ou de rabaisser le requerant 

Article 5 § 3 

Duree de la detention provisoire - Motifs pertinents et sujfisants - Devoir des autorites d'agir 
avec diligence 

Article 6 § 1 

Delai raisonnable - Procedure pinale - Duree d'une procedure penale - Devoir des autorites 
d'agir avec une diligence particuliere lorsque /'accuse est en detention 

Article 57 (ancien article 64) 

Reserve - Reserve de la Russie concernant !'article 5 - Inapplicabilite de la reserve a la duree de 
la detention provisoire 

* 
* * 

En fevrier 1995, une procedure penale fut engagee a l'encontre du requerant, 
lequel fut incarcere en juin 1995. En aout 1999, ii fut condamne pour 
detournement de fonds a une peine de prison. 11 fut remis en liberte en juin 2000 
a la suite d'une amnistie. Pendant la majeure partie de sa detention, le requerant 
fut emprisonne a la maison d'arret IZ-47/ 1 de Magadan. Sa cellule, qui mesurait 
17 m2 (20,8 m2 selon le Gouvernement), etait conc;ue pour huit personnes mais 
etait occupee a tout moment par onze personnes au moins, ce nombre etant en 
general plus eleve (vingt-quatre selon l'interesse); en consequence, Jes detenus 
devaient dormir a tour de role clans Jes huit !its disponibles. D'apres le requerant, 
ii etait impossible de dormir correctement, en raison du bruit ambiant et du fait 
que la television et la lumiere etaient constamment a llumees. L'interesse affirme 
en outre que Jes toilettes n'etaient pas separees du reste de la piece, que la cellule, 
clans laquelle ii etait confine la majeure partie de la journee au milieu de gros 

I. Redige par le grelTe, ii ne lie pas la Cour. 
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fumeu rs, ne disposait d'aucun systeme d'aeration, et qu'elle etait infestec de 
cafards e t de fourmis. Pendant sa detention, ii contracta diverses maladies de 
peau et infections fongiques et , a plusieurs occasions, des detenus atteints de 
tuberculosc et de syphilis f urent places dans sa cellule. D 'apres le Gouvernement, 
le requerant beneficia systema tiquement d 'examens et de soins medicaux et ne 
courut jamais aucun risquc d'atlraper ces maladies. 

I. Article 3: la Convention est entree en vigueur a l'egard de la Russie le 5 mai 
1998. Toutefois, pour apprecier l'efTet sur le rcquerant de ses conditions de 
detention, la Cour peut prendre en consideration la periode globale pendant 
laquellc l'interessc a etc emprisonne. On peut se demander si pareilles conditions 
de logement repondent a des normes acceptablcs, le Comite europeen pour la 
prevention de la torture et des peines ou traitements inhumains ou degradants 
ayant fixe a environ 7 m2 pa r detenu la surface minimum souhaitable. Le Gou­
vernemcnt reconnait qu 'en ra ison de la surpopula tion generate chaquc lit dans les 
cellules etait utilise par plus d 'un detenu, et ii n'est pas utile d'etablir des chifTres 
precis a eel egard. Une surpopulation grave a continuellement ete la regle clans la 
cc llule, ce qui soul eve en soi une question sous !'angle de I' article 3. Les conditions de 
repos eta ient encore plus perturbecs du fait de la lumie re constam ment allumee 
clans la cellule a insi que des va-et-vient et bruits incessants, et la priva tion de 
sommeil qui en est resultee doit avoir constitue un lourd fardeau physique et 
psychologique pour le requerant. Par ailleurs, la cellule n'etait pas convenable­
ment aeree et eta it infestee de parasites. S'il est vrai que l'interesse a ete soigne 
pour ses maladies de peau e t ses infections fongiques, leur caractere recurrent 
indique que les conditions de vie tres mediocres dans la cellule, qui facilitaient leur 
propagation, sont demeurees inchangees. De plus, le fait que le requerant a it 
ete dete nu occasionnellemcnt avec des personnes atteintes de tuberculose e t 
de syph ilis est extremement preoccupant. Les toilettes representent un autre 
exemple des conditions de surpopulation et d'insalubrite. Certes, ii apparait 
que des ameliorations majeures ont ete apportees, ma is cela n'enleve rien aux 
conditions totalement inacccpta bles quc l'interesse a manif estement dO endurer a 
l'epoque des faits et dont la juridiction de jugement s'est egalemcnt souciee. 
L'absence de verita ble intention d 'humilier OU de rabaisser le requerant ne saurai t 
exclure un consta t de viola tion. Les conditions de detention qu'il a dO supporter, en 
particulier la surpopula tion e t l' insalubrite extremes, et leurs efTets prejudiciables 
sur sa sante et son bien-etre, combinees avec la dun~e de la periode concernee, 
s'analysent en un tra itcment degradant. 
Conclusion : violation (unanimitc). 
2. Article 5 § 3: a) Exception pre liminaire du Gouvernement (reserve) - La 
reserve est libellee de telle sorte qu'elle exclut du champ de !'article 5 § 3 de la 
Convention !'application temporaire de dispositions specifiques du code de 
procedure pena le qui y sont enumerees, concernant la procedure d 'arresta tion, de 
garde a vue et de de tention de personnes soupc;onnees d 'infractions. Nonobstant la 
reference a la duree maximum de detention pendant la periode d 'instruction, la 
reserve a tra it a la procedure d'application de mesures d 'emprisonncment a titre 
preventif, a lors que le grief du requfran t porte sur la duree de la detent ion 
provisoirc et non sur sa regularite. Des !ors, la reserve ne trouve pas a s'appliquer 
en l'espcce. 
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b) La perioc.lc g lobale de la detention provisoire de l' intercsse s'etend su r un peu 
plus de qua tre a ns et un mois, dont un an et pres de trois mois relevent de la 
competence ratione temporis de la Cour. Toutefois, ii convient de tcnir compte du 
fait que le requera nt avait a lors deja passe deux ans, dix mois et six jours e n 
prison. Si les motifs invoques par Jes autorites pour justifier sa de tention e ta ient 
au depart pertine nts e t suffisants, ils l'ont c te de moins en mains au fil du temps. 
Pa r a illeurs, la durce de la procedure li tigieuse n'est imputable ni a la complexite 
de l'affaire ni a la condui te de l' interesse, mais pluto t au fait que les a utorites n'ont 
pas agi avec la diligence requise. 
Conclusion: vio la tion (unanimite). 
3. Article 6 § I : la periode a considerer s'c tend su r cinq a ns et pres de deux mois. 
La Cour n 'est competentc que pour examiner la pfriode postfrieure a la date 
d 'entree en vigueur de la Convention a l'egard de la Russie, mais e llc peut 
prendre en compte l'etat de la procedure a cette date. Les juridictions int ernes 
ont es timc que l'affaire n'ctait pas complexe au point de justifie r la longueur de 
!'instance e t, si le requerant peut ctre tenu pour rcsponsable de certains re ta rds, 
son comportement n'a pas con tribue de far;on notable a la durc~e de la procedure. 
En revanchc, Jes a utorites ont ma nque a leur devoir de diligence pa rticuliere, 
considera nt que l' interesse a e te detenu pendant toute )'instance. 
Conclusion: violation (unanimite). 
Article 4 1: la Cour al loue a u requerant des indem nites pour dommage moral et 
pour frais e t depens. 
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En l'affaire Kalachnikov c. Russie, 
La Cour europeenne des Droits de l'Homme (troisieme section) , 

siegeant en une chambre composee de: 
MM. j.-P. CosTA,president, 

W. F UHRMANN, 

L. LOUCAIDES, 

Sir Nicolas BRATZA, 
Mme H.S. GREVE, 

MM. K. TRAJA, 
A. KOVLER,juges, 

et de Mme S. DoLLt, greffiere de section, 
Apres en avoir delibere en cha mbre du conseil les 18 septembre 200 I et 

24 juin 2002, 
Rend l'arret que voici, adopte a cette derniere date: 

PROCEDURE 

I. A l'origine de l'afTaire se trouve une requete (n° 47095/99) dirigee 
contre la Federation de Russie et dont un ressortissant de cet Etat , 
M. Valeri Yermilovitch Kalachnikov («le requerant » ), a saisi la Cour le 
l er decembre 1998 en vertu de !'article 34 de la Convention de sauvegarde 
des Droits de l'Homme et des Libertes fondamentales («la Convention»). 

2. Le requerant se plaint en particulier des conditions e t de la duree de 
sa detention ainsi que de la duree de la procedure penale a son encontre. 

3. La requete a ete attribuee a l'ancienne troisieme section de la Cour 
(article 52 § I du reglement de la Cour). Au sein de celle-ci, la chambre 
chargee d 'examiner l'afTaire (article 27 § l de la Convention) a e te 
constituee conformement a !'article 26 § l du reglement. 

4. Le requerant et le gouvernement russe (le Gouvernement) ont tous 
deux presente des observations sur la recevabilite e t le fond (article 54 
§ 3 b) du reglement). Chacune des parties a soumis des commentaires 
ecrits sur les observations de l'autre. 

5. Une audience sur la recevabilite et le fond s'est deroulee en public 
au Palais des Droits de !'Homme, a Strasbourg, le 18 septembre 200 I 
(article 54 § 4 du reglement). 

Ont comparu: 

- pour le Gouvernement 
MM. P. LAfrrEv, Representant de la Federation de Russie 

aupres de la Cour, 
Y. BERESTNEV, 

S. V OLKOVSKY, 

S. RAzouMov, 
Y. KALINl ·, 

agent, 

conseillers, 
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K B AHTIAROV, 

0 . .ANKOUDlNOV, 

V. V LASIHIN, 

pour le requirant 
Mme K. MOSKALENKO, du Centre de protection 

internationa le de Moscou, 
M. N. So Kl , avocat au ba rreau de Moscou, 

Le requerant etait egalement present. 

experts; 

conseils . 

La Gour a entendu en leurs decla ra tions M. Laptev, Mme Moskalenko 
e t M. Sonkin, ainsi que les reponses de M. Vlasihin, M. Laptev e t 
Mme Moska lenko aux quest ions posees par trois juges. 

6. A la de ma nde de la Gour, le Gouvernement a presente des 
photographies de la cellule clans laquelle le requerant avait ete detenu. II 
a egalement produit un film video OU )'on voit la cellule renovee et le 
ba timent ou se situe celle-ci. Les travaux de renovation ont e te effectues 
apres la liberation du requerant. 

7. Par une decision du 18 septembre 2001, la Gour a declare la requete 
partiellement recevable 1• 

Elle a par la suite estime qu'une visite sur Jes lieux ou « mission 
d 'eta blissement des faits » n'etait pas necessaire, puisqu'elle disposait de 
suffisamment d 'elements pour pouvoir parvenir a une conclusion. Elle a 
juge en particulier qu 'un te l exercice ne servirait aucun but utile, 
considerant que les conditions de vie actue lles clans la cellule, telles 
qu'elles apparaissent clans le film video, n'ont plus rien a voir avec celles 
qui avaient cours au moment ou le requerant etait detenu, comme le 
confirment les photographies prises a cette epoquc. 

8. Le 1cr novembre 200 1, la Gour a modifie la composition de ses 
sections (article 25 § 1 du reglement) mais la presente afTaire est restee 
devant la cha mbre constituee au sein de l'ancienne troisieme section. 

9. Les pa rties n'ont pas soumis d 'observations complementaires sur le 
fond de la requete. 

10. Le 28 decembre 200 1, le requerant a presente en vertu de 
l'a rticle 4 1 de la Convention des dema ndes de satisfaction equitable, 
auxquelles a repondu le Gouvernement. 

1. Note du grrffi:: la decision est publiee sous formc d'extraits dans le recueil CEDH 2001-XI. 
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EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

11. Ne en 1955, le requerant res ide a Moscou. A l'epoque des fait s, ii 
e tait president de la Banque commercia le du Nord-Est (Cesepo -
BocToqHhrn AKu110HepHhIH I>attK). 

12. Le 8 fevrier 1995, des poursuites penales furent engagees a 
l'encontre du requerant (voir les de tails clans la partie B ci-dessous). Le 
29 juin 1995, ii fut incarcere. Par un jugement du 3 aoOt 1999, le tribunal 
municipa l de Magadan (M ara.nattCKHH ropo.ncKOH cyn) le condamna pour 
detourne ment de fonds a une peine d 'emprisonnement. 

A Les conditions de detention 

13. Du 29 ju in 1995 au 20 octobre 1999, le requfrant fut detenu a la 
maison d 'arre t IZ-47/I de la ville de Magadan (quartie r d'isolement de 
detention provisoire n° I (C.11.30-1 )) . Le 20 octobre 1999, a la suite du 
jugement du tribunal municipal du 3 aoOt 1999, ii fut transfere a 
l'e tablissement penitentia ire AV-261/3 clans le village de Talaya pour y 
purger sa pe ine. Le 9 decembre 1999, ii fut de nouveau tra nsfere a la 
maison d'arret de Magadan, ou ii demeura jusqu'a sa liberation le 26 ju in 
2000. 

1. Les observations du requerant relatives auxfaits 

14. Quant a la premiere pfriode d 'emprisonnement a la maison 
d 'arre t de Magadan, le requfrant soutient avoir ete place clans une 
ce llule de 17 m 2 ou se trouvaient huit !its superposes. Toutefois, elle eta it 
presque constamment occupee pa r vingt-quatre detenus; ce nombrc nc 
tombait que rarement a dix-huit. Comme ii y avait trois hommes par lit, 
les detenus dormaient pa r rou lement. Ils s'e tendaient ou s'asseyaient sur 
le sol ou sur des cartons en attendant leur tour. II e ta it impossible de bien 
dormir car la television fonctionnait jour e t nu it e t, la journee, ii y avait 
beaucoup de bruit clans la cellulc. La lumiere y restait a llumee en 
permane nce. 

15. Les toile ttes situees clans un coin de la ce llule n'offraient aucu ne 
intimite. U ne cloison Jes separait du lavabo, mais non du reste de la piece 
e t de la table. La cuvettc c tait fixcc a 50 cm au-dessus du sol a lors que la 
cloison mesurait l ,10 m de hauteur. Ainsi, toute personnc utilisant Jes 
toilettes e tait exposee a la vue a la fois de ses code tenus e t des gardiens 
qui observaient les prisonnie rs a travers un judas perce clans la porte. 

Les de tenus devaien t prendre !curs repas clans la cellule su r une table 
situee a un metre seulcmcnt des toi lettes. Les repas etaient de q ua li te 
mediocre. 
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16. La cellule, qui n'etait pas aeree, etait etoufTante en ete e t glaciale 
en hiver. En raison de la mauvaise qualite de l'air a l'interieur, il fallait 
laisser la f enetre ouverte en permanence. Entoure de gros fumeurs, le 
requerant fut a tteint de tabagisme passif. Selon lui, ii ne disposa jamais 
d'une literie, de plats ou d 'ustensiles de cuisine corrects. L'administration 
lui fournit uniquement un matelas ouatine et une fine couverture en 
f1anelle, et ii dut emprunter des ustensiles de cuisine a ses compagnons 
de cellule qui les tenaient de leurs families. 

17. Les cellules de la maison d 'arret etaient infestees de cafards et de 
fourmis, mais rien ne futj a mais fait pour extermine r ces insectes. La seule 
mesure prise a titre d e precaution sanitaire etait la fourniture aux 
detenus par les gardiens, une fois par semaine, d'un litre de desinfectant 
a base de chlorure pour les toilettes. 

18. Le requerant contracta diverses maladies de peau et infections 
fongiqu es, qui entralnerent la chute des ongles des pieds et de certains 
des mains. Au cours du proces, qui se deroula du l l novembre 1996 au 
23 avril 1997 et du 15 avril 1999 au 3 aout 1999, un ajournement fut 
ordonne pour lui permettre de se faire soigner pour la gale. 

A six occasions, il partagea sa cellule avec des personnes atteintes de 
tuberculose et de syphilis e t on lui fit des injections d'antibiotique a titre 
prophylactique. 

19. Selon l'interesse, ii etait autorise a se prome ner a l'exterieur de sa 
cellule une heure par jour seulement e t, generalement, il ne pouvait 
prendre une douche chaude que deux fois par mois. 

20. Le requerant soutient enfin qu'a son retour clans la meme maison 
d'arret le 9 decembre 1999, les conditions de dete ntion ne s'etaient pas 
materiellement ameliorees. II ne disposait pas de literie, de serviettes ou 
d'ustensiles de cuisine corrects. II ne fut pas soigne pour sa maladie de 
peau en raison du manque de medicaments adequats. Sa cellule e tait 
toujours infestee de cafards et ii n'y avait eu aucun traitement contre 
cette invasion en cinq ans. Toutefois, en mars-avril 2000, le nombre de 
detenus clans sa cellule a huit lits fut reduit a onze. 

2. Les observations du Gouvernement relatives aux faits 

21. Selan le Gouvernement, la cellule du requerant mesurait 20,8 m2• 

Ce dernier avait pour lui seul une couchette, de la literie, des ustensiles de 
cuisine et avait acces aux soins. La cellule etait con-;ue pour huit detenus. 
Eu egard a la surpopulation generale clans la maison d 'arre t, chaque lit 
clans les cellules e tait utilise par deux OU trois prisonniers. Dans celle du 
requerant, il y avait a tout moment au moins onze personnes. D'ordinaire, 
le nombre d 'occupants s'elevait a quatorze. Les lits etaient utilises par 
roulement par plusieurs prisonniers, par periodes de huit heures de 



ARRET KALACHNIKOV c. RUSSIE 145 

sommeil chacun. Tousles detenus disposaient d 'un matelas ouatine, ainsi 
que de couvertures et de draps en coton. 

22. La cellule du requerant etait equipee de sanitaires comportant des 
toilettes et un lavabo. Les toilettes se situaient clans le coin de la cellule et 
e ta ient separees du reste de la piece par une cloison (d'une hauteur de 
1, 10 m) qui garantissait l' intimite. Ces normes avaient ete fixees pa r les 
«Directives du ministere sovietique de l'Interieur sur la planification et la 
construction des maisons d 'arret », approuvees le 25 j anvier 1971. 

Le Gouvernement a fourn i a la Cour des photographies montrant la 
cellule du requfrant, laquelle, selon ce dernier , a subi quelques 
ameliorations depuis le debut de sa detention. Le Gouvernement a 
egalement remis un film video presentant l'etablissement apres la 
liberation du requerant et l'importante opera tion de renovation 
entreprise depuis lors. 

23. La cellule etait pourvue de fenet res par lesquelles penetraient de 
l'air frais et la lumiere du j our. 11 n 'etait pas possible de l'equiper d 'un 
systeme de ventilation. Par temps chaud, un vasistas clans la porte 
pouvait et re ouvert pour assurer une meilleure aeration. Les detenus 
avaient egalement la faculte d e se procurer des ventilateurs individuels 
aupres des membres de leurs families . 

24. Dans la ce llule, il y avait une television qui appartenait au 
requerant, lequel pouvait done decider quand ii convenait de l'allumer ou 
de l'eteindre. Dans la region, les emissions n'etaient retransmises que 
pendant une partie de lajournee. 

25. Le 11 fevrier 1998, la syphilis fut diagnostiquee chez un homme 
detenu clans la cellule du requerant. L'interesse fut immediatement 
place clans une piece separee e t beneficia d'un traitement complet pour 
ce tte maladie. Les autres detenus, y compris le requerant, qui avaient 
partage la cellule de cet homme, furent soumis le 26 fevrier 1998 au 
traitement preventif approprie e t a des examens serologiques. Ces 
mesures furent prises conformement aux «Directives du ministere 
sovietique de l'Interieur sur les soins medicaux a a pporter aux detenus 
cla ns les maisons d'arret e t les institutions de travaux d'interet general», 
approuvees le 17 novembre 1989. 

En janvier 1999, l'un des blocs de la maison d 'arret fut ferme pour 
travaux et les occupants furent transferes clans d'autres cellules ou il y 
avait des places vacantes. Les prisonniers qui furent amenes clans la 
ce llule du requerant y demeurerent penda nt une semaine. Certains 
d'entre eux etaient atteints de tuberculose. Toutefois, de l'avis du 
personnel medical, ils ne presentaient aucun risque pour leurs codetenus 
puisqu' ils etaient soumis a un traitement medical ambulatoire. 

Le 2 ju in 1999, un horn me chez qui fut diagnostiquee une tuberculose 
latente fut place clans la cellule du requerant. II subit un traitement 
preventif visant a eviter les rechutes pendant une periode de deux mois. 
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Comme il ne soufTrait pas de la tuberculose dans sa forme declaree, il n'y 
avait aucun risque de transmission a d 'autres detenus. 

Le requerant fut soumis a plusieurs reprises a des fluorographies du 
thorax, qui ne montrerent aucune anomalie. 

Le 15 juin 1999, un detenu sous traitement contre la syphilis fut place 
dans la ce llule du requerant. Des examens medicaux prat iques ulterieure­
mcnt a boutirent a des resultats negatifs. Les resulta ts d 'examens 
sangu ins eff ectues a cette occas ion sur le requerant s'avererent egale­
ment negatifs. 

26. Ce lui-ci fut systematiquement examine par des professionnels de 
sante et beneficia des soins d 'un dermatologue, d'un therapeute e t d'un 
stomatologue. Lorsque differentes ma ladies (dystonie neurocirculatoire, 
gale, infection fongique) furent diagnostiquees chez lui, il r e<_;ut 
immediatement un traitement medical. II y eut des suspe nsions penda nt 
le prod~s pour qu 'il put recevoir des soins. 

27. Le requerant pouvait se doucher tous les septjours e t e ta it a utorise 
a se promener en dehors de sa cellule jusqu'a deux heures par jour. 

28. Enfin, selon le Gouvernement, pour prevenir les epidemies de 
maladies infect ieuses, les ma isons d 'arret prennent des mesures de 
desinf ection a titre prophylact ique pour assurer !'extermination pre­
ventive de micro-organismes pathogenes, d 'arthropodes e t de rongeurs, 
conformement aux directives ministerielles de 1989 susmentionnees. Le 
Gouvernement reconnalt toutefois que la colonisation des centres de 
detention par certains insectes pose probleme. 

3 . L es dossiers midicaux et le rapport de !'expert 

29. Les dossiers medicaux du requerant indiquent qu'il a contracte la 
gale en decembre 1996, une dermatite a llergique en juille t e t aout 1997, 
une infection fongique aux pieds en juin 1999, une infection fongiquc sous 
un ongle du pied en aout 1999, une mycose en septembre 1999 et des infec­
tions fongiques a ux pieds, aux mains et a l'aine en octobre 1999. Les dossiers 
mentionncnt ega lement que le requerant fut traite pour ces maladies. 

30. Da ns leurs conclusions rendues a une date non precisee en juille t 
1999, les experts es timerent quc l'interesse soufTrait de dystonie neuro­
circulatoire, d 'un syndrome as thenique d 'origine nevrotique e t d 'une 
gastroduodenite chronique, et presentait une infection fongique a ux 
pieds, aux mains e t a l'aine ainsi qu'une mycose. 

B. La procedure penale et les recours contre la detention 
provts01re 

3 1. Le 8 fevrier 1995, le requerant fut soup<_;onne d 'implication clans le 
detourne ment des fonds de la banque et soumis a une mesure preventive, 
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a savoir !'assigna tion a res idence. L'affa ire penale fut classee sous le 
numero 48529. 

32. Le 17 fevrie r 1995, ii fut formellement inculpe de detournement de 
2 050 OOO titres de socie te. 

33. Le 29 juin 1995, sur ordonnance du magistra t inst ructeur, 
approuvee pa r le procureur, le requerant fut a rre te et mis en de tention 
provisoire pour avoir fait obstacle a l'etablisse ment de la verite cla ns le 
cadre de la procedure pena le. L'ordonna nce indiquait notamment, 
exemples concre ts a l'appui, que l' interesse avait ref use de remettre des 
documents necessaires a l' ins truction, avait exerce des pressions sur 
certains temoins e t avait falsifie des documents. L'ordonnance souligna it 
en outre la gravitc de !'infraction dont il e ta it accuse. 

La detention fut ulteri eurement prorogee pa r le procureur competent a 
des da tes non precisees. 

34. Les 4 juillet , 3 1 aout e t 26 septembre 1995, l'avocat d u requerant 
presenta des dema ndes de liberation a u tribuna l municipa l de Magada n, 
leque l les rej eta le 14 juillet , le 9 septcmbre et le 4 novembre 1995 
rcspectivement. 

35. Le requerant pre tend qu e, d 'aout a novembre 1995, aucune 
mcsure d ' investigation ne fut cxecutee puisquc Jes deux magistra ts 
instructeurs cha rges de son a ff a ire e taient en conge et que la personne a 
laque lle l'affa ire fut provisoircment confiee ne prit aucune initia tive . 

36. Le 14 dccembre 1995, ii fut inculpe de huit a utres chefs 
rela tivement au de tourncment des fonds de la banque. 

37. Le 6 fevrie r 1996, !' instruction preparato ire sur Jes charges portees 
a son encontre fut close e t l'affaire fut renvoyee devant le tribuna l 
municipa l d e M agad a n. 

38. Le I er mars 1996, le requerant present a a u tribuna l municipa l unc 
dcma nde de liberation, qui fut rcj etee le 27 mars 1996. 

39. Le meme j our, le t ribuna l municipa l decida de t ransmettre l'affa ire 
au procureur regional d e Magada n pour compleme nt d ' instruction. Celui­
ci sais it le tribunal regiona l de Magadan (Maran aHCKlfH o6naCTHOM cyn ) 
d 'un a ppel contre ce tte decision; le 29 avril 1996, le tribuna l regional le 
debouta . 

40. A la suite d 'un complement d 'instruction entrepris le 15 mai 1996, 
le procureur regional renvoya l'affa ire au tribunal municipa l le 19 juin 
1996. 

4 1. Dans l'intervalle, le 16 ma i 1996, le requerant avait prescnte au 
tribuna l municipa l une dema nde de liberation, clans laquellc il decla ra it 
c tre detenu clans de ma uvaises conditions e t faisait eta t d 'une de terio­
ra tion de son e ta t de santc. Sa demande de liberation fut refusee le 
26 ma i 1996. 

Le 23 juin 1996, le requerant soumit une a utre demande de liberation. 
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42. Le I I novembre I 996, le tribunal municipal commenc;a a examiner 
l'affa ire du requerant e t, le meme j our, rej e ta la demande de liberation 
presentee par celui-ci le 23 juin I 996. 

43. A l'audience du 27 decembre I 996, le requerant dem a nda a u 
tribunal municipal de le liberer pour ra isons medicales. 11 declara qu'il 
partageait avec vingt e t un autres detenus une cellule qui ne contenait 
que huit lits; ii n 'y avait pas de systeme d 'aeration alors que tout le 
monde f umait ; la television etait a llumee en permanence e t ii avait 
contracte la gale. A la reception d 'un certificat medical confirmant 
!'existence de la maladie, le tribunal municipa l reporta l'audience au 
14 ja nvier 1997 . 11 refusa de liberer le requerant en ra ison de la gravite 
de !'infraction dont ii eta it inculpe et du risque que l'interesse ne fit 
obstacle a l 'etablissement de la verite s'il etait remis en liberte. 

44. Le tribunal municipal examina l'affa ire du requerant jusqu'au 
23 avril 1997. 

Le 7 mai 1997, le proces fut aj ourne en raison de la revocation du 
president du tribunal pour inconduite sans rapport avec l'aff a ire de 
l'interesse. 

45. Le 15 juin 1997, ce lui-ci presenta une autre demande de liberation, 
invoquant les conditions mediocr es clans lesquelles ii etait detenu. 

46. En juille t 1997, l'affa ire d u requerant fut assignee a un autre juge, 
qui fixa une audience au 8 aout 1997. A cette da te, !'audience fu t ajournee 
car l'avocat de la defense ne pouvait y assister pour des raisons de sante. 
La dema nde de liberation du requerant fut rej e tee en raison de la gravite 
d e l'infraction dont ii etait inculpe et du risque qu 'il ne fit obstacle a 
l'eta blissement de la verite. 

Une autre demande de liberation presentee par l' interesse le 
2 1 septembre 1997 fu t rej e tee le 21 octobre 1997. 

47. Le 22 octobre 1997, le requerant se plaignit de sa situation au 
tribunal regional de Magadan, e t sollicita le transfert du dossie r a cette 
juridiction. 11 soumit egalement une pla inte a la Cour supreme d e Russie 
(BepxoBHbIH Cy.u PoccHHCKOH <l>e.uepa10rn), qui la tra nsmit pour examen 
au tribunal regional de Magada n. Par des lettres du 3 1 octobre et du 
25 novembre 1997, le tribunal regional informa le requerant qu'aucune 
raison ne lui imposait de se charger de l'affa ire, e t lui suggera d'adresser a u 
tribunal municipal toute question relat ive a son cas. II demanda egalement 
a cette juridiction de proceder a l'examen de l'aff a ire du requerant. 

48. Le 21 novembre 1997, celui-ci se plaignit a di verses autorites, en 
particulie r au cabinet du president de la Federation de Russie, a u 
tribunal municipa l de Magadan, au Conseil na tional de la magistra ture 
(BhIClllaSI KBa1rnqmKaUHOHHasi KOJUlerHSI cy.uei:f PoccHHCKOH <l>eJJ.epaUHH) 
- organe charge des ques tions de competences professionnelles - e t au 
procureur general. Da ns ses pla intes, ii a llegua notamment q u 'il eta it 
de tenu clans des conditions sordides en l'absence de toute decision sur le 
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fond des charges portees a son encontre, qu'il avait cont racte diverses 
ma ladies de peau, que Jes ongles de ses orteils etaient tombes e t qu'il 
souff rait d 'une affect ion cardiaque. 

49. Par une le ttre du 5 fevrier 1998, le president du tribunal municipal 
de Magadan informa le requerant que le tribunal ne reprendrait pas 
l'examen de son aff aire avant le I er juillet I 998; ii invoqua la complexite 
de celle-ci et la lourde charge de travail des magistrats. 

50. Le I I fevrie r 1998, le tribunal regiona l de Magadan tra nsmit au 
tribunal municipal onze plaintes presentees pa r le requerant, qu 'il avait 
rei;ues du procureur general, de la Gour supreme e t d 'autres autorites . 

5 1. Le 23 fevrier 1998, le requerant debuta une greve de la fa im en vue 
d 'attire r !'attention des autorites sur la duree de sa de tention et sur 
!'absence d 'audience clans son affaire ; ii poursuivit cette greve jusqu'au 
17 mars 1998. 

52. Le 1 e r ma rs 1998, ii se plaignit de sa situation au cabinet du 
president de la Russie et a une commission parlementaire de la Douma, 
demandant !'assistance de ces organes pour que son affaire flit transmise 
a u tribunal regiona l de Magadan. 

53. Le 3 mars 1998, la direction regionale de la justice de Magadan, en 
reponse a la plainte du requerant adressee au ministere russe d e la 
Justice, declara que le tribunal serait en mesure d'examiner son affaire 
au cours du second semestre de 1998. 

54. Dans l' inte rvalle, le requerant deposa une demande a upres de la 
Gour constitutionnelle (KoHCTHTYUHOHHbIH Cy.u Pocc11H:CKOH <l>e.uepal.UUI) 
aux fins de faire controle r la constitutionnalite des articles 223- 1 et 239 
du code de procedure penale relatifs aux dela is pour engager les pro­
cedures de premiere instance. Par une lettre du I 0 mars 1998, la Gour 
const itutionnelle informa le requerant que sa demande ne pouvait e trc 
prise en consideration, les dispositions litigieuses ne fixa nt aucune limite 
quant a la duree de la de tention d 'un prevenu dont l'aff aire est examinee 
par les tribunaux. 

55. Le requerant se pla ignit egalement au Conseil nat ional de la 
magistrature des re tards survenus cla ns l'examen de son aff a ire; par une 
Je tt re du 30 mars 1998, le Gonseil dema nda au tribunal regional de 
Magadan d 'etudier la question. 

56. Le 2 avril 1998, le requerant denoni;a aupres de la Gour supreme 
les retards quant a la fixat ion d 'une date pour son proces; ii invoqua 
egalement ses mediocres conditions de detention. Une copie de sa pla inte 
fut envoyee a d 'autres autorit es. T outes les pla intes furent transmises 
pour examen au tribuna l municipal de Magadan par les institutions 
auxquelles elles s'adressaient. 

5 7. Le I 3 avril 1998, le tribunal regiona l de Magadan informa le 
requerant que le tribunal municipal avait ete invite a prendre des 
mesures pour examiner son affaire. II declara egalement que celle-ci 
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devait e tre jugee par le tribunal municipal et que le tribunal regional ne 
pouvait intervenir que comme juridiction de cassation. 

58. Le 25 mai 1998, le requerant demanda au tribunal municipal que 
son a ffaire fOt renvoyee au tribunal regional pour jugement. 

Par une decision prise le 28 mai 1998 par le president du tribunal 
regional, l'aff aire du requerant fut transmise au tribunal de district de 
Khassinski (XacbIHCKHH paHOHHhIH cy.LJ.) en vue d 'accelerer la procedure. 

59. Le 11 juin 1998, le requerant se plaignit a u Consei l na tional de la 
magistra ture des retards clans la tenuc des audiences judicia ires . 

60. Le 16 ju in 1998, ii presenta une demande de liberation au tribunal 
de dis trict de Khassinski, clans laquelle ii decla ra it que son e ta t de sante 
s'eta it deteriore en raison de la surpopula tion carcerale et des mediocres 
conditions de vie clans sa cellule a la maison d 'arret. 

Le meme jour, ii adressa ace tribuna l une demande visant au transfert 
de son affaire au tribunal regional de Magadan. Selon Jui, le fait de la 
confie r au tribunal de district de Khassinski etait illegal et l'eloignement 
de cette juridiction par rapport a la ville de Magadan compromettrait un 
examen objectif et equitable de son affaire. 

6 1. Le l er juillet 1998, le requerant se plaignit a u tribunal regional que 
le tribunal de district de Khassinski n'eut pas encore fixe de da te 
d'audience, et Jui demanda de hater la procedure. 

62. Le 3 juillet 1998, l'aff a ire fut renvoyee au tribunal municipal de 
Magadan au motif que le requerant s'etait oppose a sa transmission au 
tribunal de district de Khass inski. 

63. Le 8 juille t 1998, le requera nt re~ut une lettre du tribunal regional 
l' in fo rmant qu'aucune ra ison ne Jui commanda it d'intervenir comme 
juridiction de premiere instance ou de se saisir de l'aff a ire. 

Le lendem ain, l'intercsse, invoquant ses mediocres conditions de 
detention, d emanda au tribunal municipal de le liberer. 

64. Le 3 1 juille t 1998, ii denorn;a aupres du Conseil national de la 
magistrature !' inact ion prolongee du tribunal municipal clans son affaire. 
Le 19 aout 1998, sa pla inte fut t ra nsmise au tribunal regional de 
Magadan, accompagnee d 'une demande d' informat ion portant a la fois 
sur la plainte et sur l'activite du tribunal municipa l. Le 27 aout 1998, le 
tribunal regional communiqua la pla inte du requerant au tribunal 
municipa l. 

L'interesse se plaignit egalement des retards clans la te nue des 
audiences de jugement au tribunal regional, lequel transmit la plainte au 
tribunal municipal le 11 aou t 1998. 

65. Le 7 septembre 1998, le requerant deposa une autre plainte aupres 
du Conse il na tional d e la magistrature, declarant que le tribunal regional 
de Magadan avait envoye toutes ses pla intes anterieures au tribunal 
municipal sans qu'aucune mesure n'eu t ete prise. Le 23 septembre 1998, 
la pla inte du requerant fut transm ise au tribunal regiona l, accompagnee 
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d 'une le ttre de rappe l concerna nt la dem ande d 'informa tion en souffra nce 
sur Jes ra isons des re ta rds prolonges clans l'exam en de l'affaire du 
reque ra nt. Le 7 septembre 1998, cclui-ci adressa egalem ent a la Cour 
supreme unc plainte concernant les re ta rds survenus clans la procedure. 

Le 5 octobre 1998, le rcquerant prcscnta d'autrcs pla intes au tribuna l 
regional e t a u Conse il nat ional de la magis trature. 

66. Le 13 novembre 1998, le tribuna l municipa l fixa la date de 
!'a udience au 28 j anvie r 1999. 

67. Le 25 novembre 1998, le requerant se plaig nit au Conscil na t iona l 
de la magistrature de la conduite du president du tribunal municipal de 
Magadan, sollicitant appa remment l'ouvcrture de poursuites penales a 
l'encontre de celui-ci. Le 22 decembre 1998, la pla inte fut communiquee 
pour exam en au pres ident du tribuna l regiona l de Magadan, 
accompagnee d'une demande visant a ce qu'un rapport fGt soumis a u 
conse il de magistrats compe tent, clans le cas ou Jes a llegations du 
requc rant s'averera ient fondces. 

Le 16 decembre 1998, le tribuna l regional de Magadan adressa une 
a utre pla inte de l' interesse au tribuna l municipal. 

68. Le 18 j a nvier 1999, le requera nt presenta au tribunal municipal 
une nouvelle dema nde de libe ration. 

69. Le 28 j anvier 1999, le tribuna l m unicipa l de Magadan dccida de 
renvoyer l'affa irc du requerant a u procureur pour complement d ' instruc­
tion , en ra ison de viola tions des rcgles procedura lcs pa r Jes autorites 
chargees de l' ins truction. En effe t, lcs elem ents a charge avaient e te 
communiques de ma nie re incomple te a u requerant a la fin de l' instruct ion 
prepa ratoire, et Jes documents verses au dossie r ava ient ete enregistres de 
fac;on imprecise. Le tribuna l ecarta la dcmande de liberat ion prcscntce par 
M. Kalachnikov, en raison de la gravitc des cha rges portees a son encontre 
e t du risque qu 'il ne fit obstacle a l'examen de son a ffa ire s'il eta it rem is en 
libe rte. Le requerant recourut contrc cc refus devant le tribuna l regiona l 
de Magadan, leque l, le 15 mars 1999, le debouta . Toutefois, le tribunal 
regiona l jugea infondec la decision de rcnvoyer l'affaire aux autorites 
d 'instruction e t ordonna a u tribunal municipa l de reprendre les deba ts. 
Da ns une decis ion sepa ree, rendue le me me j our, ii estima que la dun~e de 
la procedure e ta it injustifiable, l'affa ire n'e tant pas particulierement 
complexe, et de manda a u tribunal municipal de l' info rmer clans un dela i 
d'un mois des mesures qu 'il aura it prises. 

70. Le 17 mars 1999, le requerant ad ressa a u tribunal municipa l une 
a utre dem ande de libe ration. 

Le m e me jour, ii se pla ig nit au Conseil na tional de la magis tra ture de la 
longueur de sa de tention en !'absence de tout jugement. C inq jours plus 
ta rd, le requerant saisit le conseil regional de la magis tra ture d 'une 
pla inte simila ire. 
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Le 5 avril 1999, le requerant soumit une autre plainte au Conseil 
national de la magistrature concernant Jes retards importants survenus 
dans la procedure. 

71. Le 15 avril 1999, le tribunal municipal reprit l'examen de l'affaire 
du requerant. 

A !'audience du 20 avril 1999, le procureur, compte tenu de la duree de 
la detention du requerant, sollicita une evaluat ion psychiatrique de 
l'interesse afin de determiner son etat de sante mentale. Le tribunal 
municipal accueillit cette demande et ajourna !'audience jusqu'au 30 avril 
1999. 

72. A !'audience du 30 avril 1999, le requerant demanda en vain a etre 
libere. Selon lui, ii souffrait d 'un manque de sommeil. II y avait dix-huit 
personnes clans sa cellule qui devaient dormir a tour de role. II argua en 
outre qu'il ne pouvait plus faire obstacle a l'e tablissement de la verite clans 
son affaire puisque toutes les mesures d'instruction avaient d eja ete 
prises. 

Le procureur present a !'audience pria le tribuna l municipal d 'inviter 
les autorites de la maison d'arret OU etait detenu le requerant a fournir a 
celui-ci des conditions permettant un sommeil et un repos normaux 
pendant Jes audiences. Le procureur declara en outre qu' il presenterait 
une demande similaire au procureur charge de superviser les maisons 
d'arret. 

Selon le requerant, le procureur se rendit ulterieurement a sa cellule, 
reconnut que Jes conditions de detention etaient mauvaises, mais declara 
que la situation dans d'autres cellu les de la maison d 'arret n'e tait pas 
meilleure e t qu'il n'y avait pas de fonds permettant d 'ameliorer les choses. 

73. A l'audience du 8 juin 1999, le requerant sollicita sa liberation, 
declarant que clans sa cellule, OU dix-huit personnes e taient dete nues, ii 
n 'etait pas en mesure de se preparer de fac;on adequate pour deposer 
devant le juge du fond. II a llegua en outre qu'il avait eu la gale par deux 
fois et que ses draps n'etaient jamais cha nges. Sa demande fut rej etee. 

74. A !'audience du 16 juin 1999, le requera nt, invoquant ses 
conditions d e detention, presenta une a utre demande de liberation. II fit 
valoir qu'il avait contract e une infection fongiqu e e t que son corps etait 
couvert de plaies causees par Jes morsures des punaises qui inf estaient 
son lit. II partageait celui-ci avec deux aut res detcnus. Les prisonniers ne 
pouvaient se doucher qu'une fois toutes les deux semaines. L'atmosphere 
clans la cellule e tait etouffante car tout le monde f umait. II ne se sentait 
pas bien et souffrait d 'un probleme cardiaque. Son poids etait passe de 96 
a 67 kilos. II argua en outre qu 'il ne pourrait pas faire obstacle a l'examen 
de son aff aire s'il etait libere. 

Le tribunal municipal decida de ne pas examiner la de mande, 
appa remment parce qu 'elle avait ete presentee hors audience. 
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75. Le 22 juin 1999, le Conseil national de la magistrature revoqua le 
president du tribunal municipal de Magadan a insi que le president du 
tribunal regiona l et ses deux assesseurs, en raison des re tards clans 
l' examen de l'affaire du requerant. 

76. A ]'audience devant le tribunal municipa l du 23 juin 1999, le 
requerant declara qu 'il ne se sentait pas bien e t qu 'il ne pouvait pas y 
participer. Le tribunal ordonna a une commission d 'experts de proceder 
a un examen medical du requerant pour determiner si son eta t de 
sante lui permettait de prendre part a la procedure et s'il fallait 
l'hospitaliser. 

Dans leurs conclusions rendues un jour non precise de juille t 1999, les 
experts estimerent que le requerant souffrait d 'un certain nombre 
d 'affections (paragraphe 30 ci-dessus). Ils declarerent que le traitement 
de ces maladies n 'appelait pas d'hospitalisation e t que le requerant 
pouvait demeurer a la maison d 'arret. Ils conclurent egalement que l'eta t 
de sante de l' interesse lui permettait d'assister a ux audiences du tribuna l 
e t de deposer. 

77. A !'audience du 15 juillet 1999, le requerant demanda au juge du 
fond de le liberer. II declara que le processus d 'administration des preuves 
etait pratiquement termine et que lui-meme ne pouvait done plus faire 
obstacle a l'etablissement de la verite. Sa demande fut ecartee. 

78. Dans un jugement rendu le meme jour, le tribunal municipal 
releva que, a u cours de la periode alla nt du 15 avril au 15 juille t 1999, ii 
ava it examine plus de trente requetes soumises par le requera nt, y 
compris des recours sur des demandes precedemment rej e tees. II 
consta ta que l'intfresse avait declare qu'il ne deposerait que si ses 
demandes e taient accueillies, et estima qu'une telle a ttitude s'analysait 
en une tentative deliberee de re tarder la procedure. 

79. Le tribunal municipal entendit neuf des vingt-neuf temoins qui 
devaient compa raitre devant lui. Les temoignages de douze temoins 
absents, qui avaient ere recueillis pendant la phase d 'instruction, furent 
!us a voix haute en audience publique. 

80. Par un jugement du 3 aout 1999, le tribunal municipal declara le 
requerant coupable sur un chef et le relaxa sur deux des chefs exposes 
clans l'acte d 'accusation, qui comptait neuf charges distinctes. II le 
condamna a cinq ans e t six mois d'emprisonnement clans un penitencier 
a regime general, la peine commenc,;ant a courir le 29 juin 1995. Le 
tribunal municipal considera que ]'instruction prepa ratoire avait ete mal 
conduite et que les magistra ts instructeurs avaient tente, de ma niere 
injustifia ble, d 'augmenter le nombre de chefs d 'accusation clans l'acte. Le 
juge constata egalement une viola tion des regles procedurales en raison, 
notamment, des lacunes cla ns la presenta tion formelle des documents 
pertinents au tribunal. Ces lacunes avaient du etre corrigees au proces, 
ce qui avait entraine des re ta rds. Le tribunal releva qu'au cours de la 
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phase d 'instruction Jes responsables des investigations et le parquet 
regiona l de Magadan n'avaient pas exerce un controle suffisant a u 
niveau procedural. 

Dans un jugement sepa re rendu le meme jour, le tribunal municipa l 
decida de renvoyer une partie de l'acte d 'accusation a u procureur pour 
complement d ' instruction. Le requera nt recourut contre cette decision 
devant la Cour supreme, qui estima le 30 septembre 1999 que la decision 
etait legitime. 

81. Le jugement du tribunal municipa l du 3 aout 1999 etait 
susceptible d'un pourvoi en cassation devant le tribunal regional clans 
les sept jours suivant son prononce. Le requerant ne forma pas un tel 
pourvo i car ii considerait que le tribunal regional avait contribue a sa 
condamnation et qu 'il n'avait done a ucune chance de succes. Le 
11 aout 1999, le jugement du tribunal municipal acquit force de 
chose jugee. 

82. Le meme jour, le requerant soumit au d irecteur de la maison 
d'a rret OU ii e tait detenu une demande visant a son integration clans Jes 
services logistiques du meme eta blissement afin d 'y purger sa peine. 

83. Le 25 octobre 1999, ii saisit le president d e la Cour supreme de 
Russie d'un recours extraordinaire en vue de faire controler le jugement 
du tribunal municipal. Le 11 novembre 1999, le recours fut rejete. 

Le 30 novembre 1999, le requerant forma un autre recours 
extraordina ire devant la Cour supreme, laquelle le debouta le 9 juin 
2000. 

84. Le 24 septembre 1999, clans le cadre des poursuites penales en 
cours, la mesure de detention provisoire fut remplacee pa r une assigna­
tion a r esidence. Cependant, l' interesse demeura en prison, purgean t sa 
peine d 'origine. 

85. Le 29 septembre 1999, la procedure concernant le reste des 
charges fut close au motif que Jes actes reproches au requerant n'etaient 
pas constitutifs d'une infraction. 

Toutefois, le 30 septembre 1999, le requerant fit l'objet, en sa qualite de 
president de la banque, d 'une nouvelle accusation de detournement de 
fonds . 

86. Le 19 octobre 1999, a l'issue de !' instruction prepa ra toire, le 
procureur competent approuva l'acte d'accusa tion e t renvoya l'affa ire en 
jugem ent devant le tribunal municipa l de Magadan. L'acte d 'accusation 
porta it le numero d 'origine de l'affaire, a savoir le numero 48529, et 
precisait que la procedure en l'espece avait commence le 8 fevrier 1995. 
Le proces du requerant debuta le 20 decembre 1999. Par un jugement du 
3 1 mars 2000, le tribunal municipal relaxa le requerant de la nouvelle 
accusation. 

87. Le 26 juin 2000, le requerant fut re mis en Jiberte a la suite d'une 
amnistie prononcee le 26 mai 2000. 
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II. LE DROIT INTERNE ET INTERNATIONAL PERTINENT 

A La Constitution de la Federation de Russie 

88. L' a rticle pertinent de la Constitution de la Federation de Russie 
se lit ainsi: 

Article 2, alinea 6 (2) 

«La procedure existante d 'arrestation, de garde a vue et de detention provisoire des 
personnes soup<;onnees d 'une infraction est maintenue jusqu'a la mise en conformite 
des regles de procedure pcna lc de la Federation de Russie avec les dispositions de la 
( ... )Constitution. » 

B. Le code de procedure penale 

89. Les dispositions applicables en l'espece du code de procedure 
penale sont a insi libe llees : 

Article 11 § I - lntegrite de la personne 

« ul ne peut faire l'objet d 'une arres ta tion en !'absence d 'une decision judicia ire ou 
d 'une ordonnance d 'un procureur. » 

Article 89 § I -Application de mesures preventives 

« Lorsqu' il existe des ra isons suffisantes de croire qu'un accuse se soustraira a 
('enquc te, a (' instruction preparatoire OU au proccs, fera obstacle a i'etab!issement de 
la verite dans une afTaire pena lc ou se livrera a une activi te de lictueuse, ou lorsqu 'il faut 
mener a bicn ('execution d 'un jugement, la personne cha rgee de l'enquete, le magistra t 
instructeur, le procureur OU le tribunal SOnt en droit de prendre a ('encontre d e l'aCCUSC 
l'une des mesures preventives suivantes : assigna tion a n~sidcnce, cautionnement pa r 
une personne phys ique ou mora le, mise en detention provisoirc. » 

Article 92 - Ordonnances et decisions prevoyant des mesures preventives 

« Pour appliquer une mesure preventive, la personne chargee de l'enquete, le magistrat 
instructeur ou le procureur dclivrent une ordonnance motivee, ou le tribuna l rend une 
decision motivce precisant (' infraction dont est soup<;onnce la pe rsonne concernce, a insi 
que les raisons du choix de cettc mesure. L'ordonnance ou la decision est signilice a la 
personne concernee, qui est informce en meme temps des recours dont e lle dispose. 

Une copie de l'ordonnance ou de la decision rela tive a ('applica tion de la mesure 
preventive est remise immedia tement a la personne qui en fa it l'obje t. » 

Article 96 - Mise en detention provisoire 

«La mise en detention en tant que mesure preventive s'applique, dans le respect des 
exigences de !'a rticle 11 du ( ... ) code, aux infractions passibles de pa r la loi d 'une 
priva tion de libertc d 'une durce superieure a un an. A titre exceptionnel, cette mesure 
peut s'appliquer a des infractions pour lesquelles la loi prcvoit une privation de libe rle 
d 'une duree inferieure a un an. » 



156 ARRET KALAC H IKOV c. RUSSIE 

Article 97 - Duree de la detention provisoire 

«La dun~e d 'une detention provisoire pendant une instruction penale ne peut exceder 
deux mois. Elle peut etre prolongee de trois mois supplementaires par un procureur de 
district ou un procureur municipal( ... ) s'il est impossible de clore )'instruction et que des 
e lements motivent la modification de la mesure preventive. Une nouvelle prolongation 
peut etre ordonnee - sans toutefois que la de tention provisoire puisse depasser six mois 
a compter du jour de !' incarceration - uniquement si l'affaire est particulierement 
complexe, par un procureur d'une des regions constitua nt la Federation de Russic ( ... ) 

La prolongation de la detention provisoire au-dela de six mois n'est autorisee qu'a 
titre exceptionnel, seulement pour des personnes accusees d 'infractions graves ou 
particulierement graves. Elle es t ordonnee pa r un substitut du procureur general de la 
Federation de Russie (jusqu'a un an) ou par le procureur general de la Federation de 
Russie (jusqu'a dix-huit mois). 

Cette duree ne peut en aucun cas faire l'objet d 'une autre prolongation, et le prevenu 
incarcere est alors en droit d 'etre immediatement libere. 

Les pieces recueillies au cours d'une instruction te rminee clans le cadre d'une affaire 
penale doivent etre produites pour consulta tion par le prevenu et son avocat un mois au 

moins avant le terme de la durc~e maximum de de tention provisoire, te lle qu 'elle est 
definie au deuxieme paragraphe du present article. Si un prevenu se trouve dans 
l'impossibilite de consulter les pieces versees au dossier avant )'expiration de la periode 
maximum de detention provisoire, le procureur general de la Federation de Russie, [ou) 
un procureur d 'une des regions constituant la Federa tion de Russie ( ... ) peut, cinqjours 
au moins avant )'expiration de la periode maximum de detention provisoire, demander 
une prorogation au tribunal de l'oblast , du krai ou a une juridiction comparable. 

Cinqjours au plus a compter dujour de reception de la demande, le juge doit prendre 
l'une des decisions suivantes: 

I. proroger la duree autorisee de la detention provisoire jusqu 'a ce que !'accuse e t son 
avocat a ient consulte les pieces versees au dossier e t que l'affaire a it ete renvoyee devan t 
la juridiction de jugement par le procureur, dans tous les cas pour six mois maximum ; 

2. rej eter la demande du procureur et liberer la personne concernee. 

Dans le cadre de la meme procedure, le dela i de detention provisoire peut etre 
proroge, si necessaire, afin que la demande de complement d ' instruction presentee par 
l'accuse ou son avocat puisse etre accueillie. 

Si un tribunal ordonne un complement d' instruction alors que la periode de detention 
provisoire de )'accuse est parvenue a son terme, mais que les circonstances de la cause 
interdisent toute modification de la mesure d 'incarceration, la duree autorisee de la 
de te ntion provisoire est prolongee par le procureur charge de superviser l'instruction 
pour un mois maximum a compter de la date a laquelle l'affaire Jui est transmise. 
Toute prorogation ulterieure de la duree autorisee doit prendre en compte le temps 
passe par )'accuse en prison avant le renvoi de l'affaire en jugement, et doit etre 
effectuee scion Jes modalites et dans les delais prescrits par les premier et deuxieme 
paragraphes du present a rticle. 

Toute prorogation de la duree autorisee de la detention provisoire en vertu du 
present art icle peut faire l'objet d'un recours devant un tribunal et d 'un controle 
juridictionnel de sa legalite e t de sa motivation dans le cadre de la procedure prevue 
aux articles 2201 e t 2202 du ( ... )code.» 
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Article 101 - Revocation ou modification de la mesure preventive 

« Une mesure preventive es t revoquee lorsqu'elle cesse d'etre necessaire, ou est 
remplacee par une mesure plus severe ou plus legere lorsque les circonstances de 
la cause !'exigent. La revocation ou la modification de la mesure prevent ive fait 
l'obj et d 'une ordonnance motivee de la personne chargee de l'enquete, du magistrat 
instructeur ou du procureur ou, apres le renvoi en jugement, d'une decision motivee du 
tribunal. 

La revocation OU la modification par la personne cha rgee de l'enquete OU par 
le magistra t instructeur de la mesure preventive appliquee sur les instructions du 
procureur ne peut s'efTectuer qu 'avec )'approbation de ce dernier. » 

Article 223-1 - Fixation de la date d'audience 

«Si !'accuse est incarcere, la date d 'audience doit etre fixee clans Jes quatorze jours a 
compter de la date de renvoi en jugement. » 

Article 239 - Delais concernant l'exa men de l'affaire 

«L'examen d 'une affaire par un tribunal doit debuter dans Jes q uatorze jours a 
compter de la fixa tion de la date d'audience. » 

C. La loi federale sur la detention provis01re de personnes 
soupc;onnees ou accusees d'infractions 

90. Selon l'article 2 1 de cette loi, les demandes e t plaintes adressees 
par des personnes SOupc;onnees OU accusees d 'infractions a des organes 
de l'Etat, a des collectivites locales ou a des organisations non gouverne­
mentales doivent etre transmises par les autorites de la maison d 'arret. 

Les demandes et plaintes adressees a un procureur, a un tribunal OU a 
d'autres organes de l'Eta t charges de superviser les maisons d'arret par 
des personnes soup<;onnees ou accusees d'infractions ne sont pas 
soumises a la censure et doivent e tre communiquees a leur destinataire 
clans une enveloppe scellee au plus tard le jour ouvrable suivant. 

D. La reserve de la Federation de Russie 

9 1. L'instrument de ratification de la Convention depose par la 
Federation de Russie le 5 mai 1998 contient la reserve suivante : 

« Conformement a l'article 64 de la Convention, la Federation de Russie declare que 
les dispositions de !'a rticle 5, paragraphes 3 et 4, n'empechent pas ( ... ) l'application 
temporaire, sanctionnee par le Titre 2, point 6, deuxieme alinea, de la Constitution de 
la Federation de Russie de 1993, de la procedure d'arresta tion, de garde a vue et de 
de tention de personnes SOUJJ<$01111CCS d'avoir commis une infraction pena le, etabJie par 
l'article 11, paragraphe I, )'article 89, paragraphe I, les articles 90, 92, 96, 96-1, 96-2, 97, 
I 0 I et 122 du code de procedure pen a le de la RSFSR du 27 octobre 1960, te lle 
qu 'amendee et completee ulterieurement ( ... ) » 
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EN DROIT 

I. SUR 1A VIOLATION ALLEGUEE DE L'ARTICLE 3 DE lA 
CONVENTION 

92. Le requfrant se pla int de ses conditions de detention a la maison 
d'arret IZ-4 7 / 1 de Magada n. II invoque I' article 3 d e la Convention, a insi 
libelle : 

«Nu) ne pe ut e tre soumis a Ja torture ni a des peines OU traiteme nts inlrnmains OU 

degrada nts. » 

Le requerant denonce en particulier la surpopulation e t l' insalubrite 
qui regna ient clans sa cellule ainsi que la duree de la pfriode pendant 
laquelle ii a e te de tenu cla ns ces conditions, lesquelles ont eu un effet 
nefaste sur son etat de sante physique et lui ont cause humiliation et 
souff rance. 

93. Le Gouvernement affirme que les conditions de d ete ntion du 
requerant ne sauraient etre qualifiees de torture ou de t raitement 
inhuma in ou degradant . Elles ne sont pas differentes, ou du moins pas 
pires, que ce lles de la plupart des detenus en Russie. La surpopula tion 
est un probleme que conna issent toutes les maisons d 'arret en general. 
Les a utorit es n'avaient aucune intention de causer des souffrances 
physiques a u requfrant ou de porter atteinte a sa sante. L'administra­
tion de la maison d'arret a pris toutes les mesures possibles pour soigner 
les personnes malades et pour empecher qu 'elles ne conta minent d'autres 
pnsonn1ers. 

94. Le Gouverneme nt reconnalt que, pour des raisons economiques, 
les conditions de detention clans les prisons russes ne sont absolument 
pas satisfaisantes e t sont en d ec;a des normes fixees pour les 
etablissements penitentiaires clans d 'autres Eta ts membres du Conseil 
de l'Europe. Toutefois, le Gouvernement fait son possible pour a meliorer 
la situation a cet egard en Russ ie. II a adopte un certain nombre d e proje ts 
visant a la construction de nouvelles maisons d 'arre t , a la renova tion de 
celles qui exist ent et a !'elimination de la tuberculose e t d 'autres 
maladies infectieuses en prison. La mise en ceuvre de ces proje ts 
permettra de doubler l'espace prevu pour les detenus et d 'ameliorer Les 
conditions sanitaires clans les maisons d 'arre t. 

95. La Gour rappelle que !'a rticle 3 de la Convention consacre l'une 
des valeurs fondamentales des socie tes democra tiques. Il prohibe en 
t ermes absolus la torture et les peines ou traitements inhumains ou 
degrada nts, quels que soient les circonstances ou Jes agissements de la 
victime (voir, par exemple, Labita c. Italie [GC] , n° 26772/95, § 119, 
CEDH 2000-IV). 
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La Cour rappellc egalement que, selon sa jurisprudence, pour tombcr 
sous le coup de !'article 3 un mauvais tra itement doit atte indre un 
minimum de gravite. L'apprecia tion de ce minimum est relative; ellc 
depend de !'ensemble des donnees de la cause, notamment de la duree 
du traitement e t de ses effe ts physiques ou mentaux ainsi que, parfois, 
du sexe, d e !'age et de l'etat de sante de la victime (voir, parmi d 'autres, 
Irlande c. Roy aume-Uni, arret du 18 janvier 1978, serie A n° 25, p. 65, § 162) . 

La Cour a juge un traitement « inhumain » au motif notamment qu'il 
avait ete applique avec premeditation pendant des heures et qu'il avait 
cause soit des lesions corporelles, soit de vives souffrances physiques 
ou mentales. Elle a par ailleurs considere qu'un traitement etait 
«degradant » en ce qu 'il etait de na ture a inspire r a ses victimes des 
sentiments de peur, d 'angoisse et d 'inferiorite propres a Jes humilie r et a 
les avilir (voir, par exemple, Kudla c. Pologne [GC], n° 30210/96, § 92, 
CEDH 2000-XI). En recherchant s i une forme particuliere de traitement 
est «degradante » au se ns de !'article 3, la Cour examinera si le but etait 
d'humilier e t de rabaisser l 'interesse e t si, consideree clans ses effets, la 
mesure a ou non atteint la pcrsonnalite de celui-ci d 'une maniere 
incompatible avec !'article 3 (voir, par exemple, Raninen c. Finlande , arret 
du 16 decembre 1997, Recueil des arrets et decisions 1997-VIII, pp. 2821-2822, 
§ 55). Toutefois, !'absence d 'un tel but ne saurait exclure de fa«;on 
definitive le consta t de viola tion de !'a rticle 3 (voir, parrni d'autres, 
Peers c. Grece, n° 28524/ 95, § 74, CEOH 200 I-III). La souffrance e t 
l' humilia tion inf1igees doivent en tout cas a lle r au-dela de celles que 
cornporte inevitablement une forme donnee de traite rnent ou de peine 
legitirnes. 

Les mesures privatives de liberte s'accornpagnent ordinairernent de 
parei ll es souff rance e t humiliation. Toutefois, on ne saurait considerer 
qu'une mise en detention provisoire pose en soi un probleme sur le 
te rra in de !'article 3 de la Convention. De rnerne, cet article ne peut e tre 
interpre te cornrne etablissant une obligation generale de liberer un 
de tenu pour motifs de sante ou de le transferer clans un hopita l civil afin 
de Jui perrnettre d 'obtenir un traitcmcnt medical d'un type particulier. 

Neanmoins, l'article 3 impose a l'Etat de s'assurer que tout prisonnier 
est detenu clans des conditions qui sont compatibles avec le respect de la 
<lignite humaine, que les moda lites d 'execution de la mesure ne 
soumettent pas l' interesse a une detresse OU a une epreuve d'une 
intensite qui excede le niveau inevitable de souffrance inherent a la 
detention e t que, eu egard aux exigences pra tiques de l'emprisonnement, 
la sante et le bien-e tre du prisonnier sont assures de maniere adequate 
(Kudla precite, §§ 92-94). 

Lorsqu'on evalue les conditions de de tention, il y a lieu de prendre en 
compte leurs effe ts curnu la tifs a insi que Jes a llegations specifiques du 
requerant (Dougoz c. Grece, n° 40907 / 98, § 46, CEOH 2001-II). 
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96. En l'espece, la Cour releve que le requerant a ete detenu a la 
maison d 'arret IZ-47/l de Magadan du 29 juin 1995 au 20 octobre 1999, et 
du 9 d ecembre 1999 au 26 juin 2000. Elle rappelle que, conformement aux 
principes de droit international generalement reconnus, la Convention 
n'es t contraignante pour Jes Etats contractants que pour Jes faits sur­
venus apres son entree en vigueur. La Convention est entree en vigueur a 
l'egard de la Russie le 5 mai 1998. Toutefois, pour apprecier l'efTet sur le 
requerant de ses conditions de detention, qui sont demeurees plus ou 
moins les memes pendant toute la periode OU ii a ete incarcere, tant 
pendant la detention provisoire qu 'apres sa condamnation, la Cour 
peut egalement considerer l' integralite de la pfriode pendant laquelle 
l' interesse a ete emprisonne, y compris la phase a nterieure au 5 mai 1998. 

97. La Cour releve d 'emblee que la cellule clans laquelle 
M. Kalachnikov etait detenu mesurait entre 17 m2 (selon le requerant} et 
20,8 m2 (selon le Gouvernement). Elle e tait equipee de lits superposes et 
etait corn; ue pour huit prisonniers. On peut se demander si pareilles 
conditions de logement repondent a des normes acceptables. A cet egard, 
la Cour rappelle que le Comite europeen pour la prevention de la torture 
et des peines OU traitements inhumains OU degradants (CPT) a fixe a 7 m2 

par personne la surface minimum approximative souhaitable pour une 
cellule de detention (voir le deuxieme rapport general - CPT/lnf (92) 3, 
§ 43), soit 56 m2 pour huit detenus. 

Alors que la cellule e tait conc;ue pour huit prisonniers, le nombre de 
detenus habituellement presents clans la cellule pendant toute la periode 
ou le requerant a ete emprisonne a, se lon Jes observations de celui-ci a la 
Cour, varie entre dix-huit e t vingt-quatre. Da ns la demande de liberation 
qu'il a presentee le 27 decembre 1996, le requerant a declare qu 'il y avait 
vingt e t un detenus clans cette cellule a huit lits. Dans une requete 
similaire du 8 juin 1999, ii parle de dix-huit occupants (paragraphes 43 e t 
73 ci-dessus}. 

La Cour releve que, pour sa part, le Gouvernement admet qu'en 
raison de la surpopulation generale regnant cla ns la maison d 'arret, 
chacun des )its clans Jes cellules e tait utilise pa r deux OU trois detenus. 
Toutefois, ii semble etre en desaccord avec le requerant quant au 
nombre d 'occupants. Selon Jui, ii y avait a tout moment onze prisonniers 
ou plus clans la cellule du requerant e t, d'ordinaire, le nombre de 
personnes clans la cellule s'elevait a qua torze. Cependant, le Gouverne­
ment ne produit aucun element a l'appui de cette allegation. D'apres le 
requerant, ce n'est qu 'en mars-avril 2000 que le nombre de detenus s'est 
reduit a onze. 

La Cour juge inutile de trancher le litige entre le Gouvernement et le 
requerant sur ce point. Les chifTres soumis indiquent qu 'a tout moment 
chacune des personnes detenues clans la cellule du requerant disposait 
d 'un espace variant entre 0,9 et 1,9 m2

• Ainsi, pour la Cour, une surpopu-
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lation grave a constamment ete la regle clans la cellule. Cet etat de choses 
souleve en soi une question sous )'angle de l'article 3 de la Convention. 

De plus, en raison des conditions extremes de surpopula tion, les 
personnes occupant la cellule du requerant devaient dormir a tour de 
role, sur la base de huit heures de sommeil par prisonnier. 11 ressort de 
la demande de liberation presentee par le requerant le 16 juin 1999 
qu'a ce tte epoque ii partagea it son lit avec deux autres detenus 
(paragraphe 74 ci-dessus). Les conditions de sommeil e taie nt encore 
aggravees par la lumiere constamment allumee clans la cellule, ainsi que 
par Jes va-et-vient e t bruits generes par le gra nd nombre d 'occupants. La 
privation de sommeil qui en est resultee doit avoir constitue un lourd 
fardeau physique et psychologique pour l'interesse. 

La Cour releve en outre l'absence d'aeration adequate clans la cellule 
du requerant, occupee par un nombre excessif de detenus qui etaient 
apparemment autorises a fumer a l'interieur. Si l'interesse pouvait sortir 
de la cellule pendant une heure ou deux par jour, ii y e tait confine le reste 
du temps, clans un espace tres limite pour lui-meme et une atmosphere 
etouff a nte. 

98. La Cour observe ensuite que la cellule e tait infestee de parasites e t 
que, penda nt la detention de l'interesse, elle n 'a fait l'obj et d 'aucun 
tra itement desinfectant. Le Gouvernement reconnalt que la colonisation 
des maisons d 'arret par des insectes pose probleme et invoque Jes 
directives ministerielles de 1989 contra ignant Jes maisons d'arret a 
pre ndre des mesures de desinfection. Toutefois, ii ne semble pas que de 
telles mesures aient e te appliquees clans la cellule du requerant. 

Pendant toute sa detention, l'interesse a contracte diverses maladies 
dermatologiques et des infections fongiques - nota mment en 1996, 1997 
et 1999 - qui ont necessite des suspensions de la procedure. S'il est vrai 
qu 'il a ete soigne pour ces malad ies, leur caractere recurrent indique que 
Jes conditions de vie tres mediocres clans la cellule, qui faci litaient leur 
propagation, sont demeurees inchangees. 

La Cour note egalement avec beaucoup de preoccupation que le 
requerant a ete detenu occasionnellement avec des personnes a tteintes 
de syphilis et de tuberculose, bien que le Gouvernement soulignc quc 
toute contagion a e te empechee. 

99. Les installa tions sanitaires sont un autre exemple illustrant les 
conditions de surpopulation et d 'insalubrite decrites ci-dessus. Une 
cloison mesurant I, IO m de haut separa it les toi lettes situees clans le coin 
de la cellule d 'un lavabo qui se trouvait a cote, mais non du res te de la 
piece. 11 n'y avait pas de rideau devant lcs toile ttes. Le requerant devait 
done utilise r celles-ci devant d 'autrcs dctcnus e t eta it present lorsque ses 
compagnons de cellule le faisaient a leur tour. Les photographies fournies 
pa r le Gouvernement montrent une cellule e t des installations sanitaires 
sales e t dela brees, n'ofTrant a ucune intimite reelle. 
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Tout en notant avec satisfaction les a meliorat ions majeures qui ont, 
semble-t-il, ete apportees a la partie de la maison d 'arret de Magadan 
clans laquelle se trouvait la cellule du requera nt (comme en temoigne 
l'enregistrement video que Jui a soumis le Gouvernement), la Cour 
estime que cela n 'enleve rien a la situation totalement inacceptable que 
l'interesse a manifesteme nt du endurer a l'epoque des faits. 

100. La juridiction chargee de jugc r l'afTaire du requerant s'est 
egalement preoccupee des conditions de detention de ce lui-ci. En avril 
et ju in 1999, le tribunal a demande des expertises medicales concernant 
l'efTet des conditions de dete ntion sur la sante physique et mentale de 
l'interesse apres pratique ment quatre ans de detention, afin de deter­
miner s'il etait incapable de participer a la procedure et s'il devait etre 
hospita lise (paragraphes 71 et 76 ci-dessus). Meme si les experts ont 
repondu a ux deux questions par la negative, la Cour prend note de 
leurs conclusions de juille t 1999, qui enumeraient les diverses afTections 
dont souffrait le requerant, a savoir une dystonie neurocirculatoire, 
un syndrome asthen ique d 'origine nevrotique, une gastroduodenite 
chronique, des infections fongiqu es aux pieds, aux mains et a l'aine a insi 
qu'une mycose (paragraphe 30 ci-dessus). 

101. La Cour admet qu'en l'espece ricn n 'indique qu 'il y ait eu 
veritablement intention d 'humilier OU de rabaisser le requerant. Toute­
fois, s'il convient de prendre en compte la question de savoir si le but du 
traitement eta it d'humilier OU de raba isser la victime, l'absence d 'un tel 
but ne saurait exclure un constat de viola tion de l'a rticle 3 (Peers precite). 
La Cour estime que les conditions de detention que le requerant a du 
supporter pendant quatre a ns et dix mois environ n'ont pas manque de 
lui causer de grandes soufTrances menta les, de porter a tteinte a sa 
<lignite e t de lui inspirer d es sentiments d 'humiliation et d 'avilissement. 

I 02. A la lumiere de ce qui precede, la Cour conclut que les condit ions 
de detention du requerant, en particulier la surpopula tion et l' insalubrite 
extre mes, e t leurs effets prejudiciables sur la sante e t le bien-etre de 
l'interesse, combinees avec la duree de la periode pendant laque lle ii a e te 
detenu clans de telles conditions, s'analysent en un traitement degradant. 

I 03. Des lors, il y a eu violat ion de I' art icle 3 de la Convention. 

II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 5 § 3 DE LA 
CONVENTION 

I 04. Le requerant se plaint que sa longue de tent ion provisoire ait 
contrcvenu a l'a rticle 5 § 3 de la Convention, qui se lit ainsi: 

« Toute personne a rrctec ou dc tenue, clans les conditions prevues au paragraphe I c) 
du present article ( ... ) a le droit d'etre jugce clans un dc la i ra isonnable, ou liberec 
pendant la procedure. La misc en liberte peut ct rc subordonnec a unc garantie 
assuran t la comparution d e l' interesse a !'audience.» 
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A. Sur !'exception preliminaire du Gouvernement 

I 05. Pour le Gouvernement, le grief du requerant doit etre exa mine a 
la lu miere de la rese rve russe. II soutient que celle-ci s'applique a la 
de tention de l'interesse aussi bien penda nt !' instruction preparatoire que 
penda nt la procedure judiciaire. II invoque la teneur de la reserve et celle 
des dispositions du code de procedure penale qui y sont citees. En 
pa rticulier, Jes articles 11 , 89, 92 et lO l du code (pa ragraphe 89 ci-dessus) 
conlerent aux tribunaux le pouvoir d 'appliquer des mesures de detention a 
titre preventif au stade du proces jusqu'au prononce du jugement. 

I 06. Le requerant considere que la reserve russe n'est pas applicable 
en l'espece puisqu'elle ne portc pas sur la duree d 'une detent ion 
provisoire. Selan lui, ce textc a pour objet de preserver le droit du 
procureur d 'ordonner la mise en detention provisoire e t d 'autoriser la 
prorogation de celle-ci le cas echeant. 

107. La Cour consta te que la reserve es t libellec de telle sorte qu 'elle 
exclut du champ de !'a rticle 5 § 3 de la Convention !'application 
temporaire des dispositions specifiques du code de procedure penale qui y 
sont enumerees, concernant la procedure d 'arresta tion, de garde a vue et 
de d etention de personnes soupc;onnees d 'infractions. C es dispositions 
enoncent les conditions e t modalites de mise en reuvre de mesures preven­
tives, y compris le placement en detention provisoire, e t indiquent quelles 
sont les autorites competentes pour prendre les decisions correspondantes. 

La Cour no te que la reserve renvoie a !'a rticle 97 du code de procedure 
pena le selon lequel une personne peut etre mise en detention provisoire 
penda nt une instruction pour une duree m aximum de dix-huit mois sur 
ordonna nce du procureur compe tent. 

La Cour o bserve que, m e m e s i la reserve m e ntio nne le d e la i maximum 

d e de tention penda nt la periode d 'instruction, e llc a trait a la procedure 
prevue pour la prise de mesures d 'emprisonneme nt a titre preventif, a lors 
que le grief du requerant porte sur la du ree de la de tention provisoire et 
non sur sa regula rite. 

I 08. Des lors, la Cour estime que la reserve en ques tion ne trouve pas 
a s'appliquer en l'espece. 

B. Sur le fond du grief 

1. Periode a considerer 

109. Nu! ne contes te que la periode a considerer a debute le 29 juin 
1995, date a laq uelle le requerant a cte incarcere. 

Qua nt a la fin de la pcriode concernee, le requerant soutient que la da te 
pertinente est le 3 1 mars 2000, lorsque le tribuna l municipa l de Magadan 
a rendu sa deuxieme decision cla ns l'affa ire. Sela n le Gouvernement , la 



164 ARRET KALACHNIKOV c. RUSSIE 

periode en cause s'est termincc le 3 aout 1999 avec le prononce du premier 
juge ment du tribunal municipal. Toujours d'apres lui , l'examen par la 
Cour de la dun~e de la detention provisoire du requerant doit se limiter a 
la periode allant du 5 mai 1998, date a laquelle la Convention est entree en 
vigueur a l'egard de la Russie, au 3 aofit 1999. 

110. La Cour rappelle d 'abord que, pour determiner la duree de la 
detention provisoire en vertu de !'article 5 § 3 de la Convention, la 
periode a prendre en consideration d ebute le jour ou !'accuse est 
incarcere et se termine le jour ou ii est statue sur le bien-fonde de 
Paccusation, ffit-ce seulement en premier ressort (voir, parmi d 'autres, 
les arrets Wemhoff c. Allemagne, 27 juin 1968, serie A n° 7, pp. 23-24, § 9, et 
Labita precite, § 14 7). Ainsi, en l'espece, la detention proviso ire du 
requerant a commence le 29 juin 1995, jour de son arrestation, et s'est 
achevee le 3 aout 1999, date de sa condamnation par le tribunal 
municipa l de Magadan. La d etention provisoire ulterieure correspondant 
aux accusations restant a examiner n' influe pas sur le fait qu'a compter du 
3 aout 1999 le requerant purgeait une peine apres condamna tion par un 
tribunal competent, au sens de !'article 5 § 1 a) de la Convention. 

La detention provisoire de l' interesse a done dure au total quatre ans, 
un mois e t quatre jours. 

11 l. La periode anterieure au 5 mai 1998 ne relevant pas de sa 
compet ence ratione temporis, la Cour doit limiter son examen a la periode 
d 'un an, deux mois et vingt-neuf jours qui s'est ecoulee entre cette date et 
le jugement rendu le 3 aout 1999 par le tribunal municipal de Magadan. 
Toutefois, elle doit tenir compte du fait qu'au 5 mai 1998 le requerant, qui 
avait cte incarcere le 29 juin 1995, e tait deja en detention depuis deux ans, 
dix mois e t six jours (voir, par exemple, mutatis mutandis, Mansur c. Turquie, 
arret du 8juin 1995, serie A n° 319-B, p. 49, § 5 1). 

2. Caractere raisonnable de la durie de la detention 

a) Arguments des parties 

11 2. Le requerant a llegue qu'il n'etait pas utile de l'incarcerer et de le 
maintenir en detention pendant une longue periode puisque rien ne 
prouvait qu'il tentait de fa ire obstacle a l'etablissem ent de la verite en 
l'espece. Les motifs donnes par Jes autorites pour justifie r sa detention 
n'e taient ni pertinents ni suffisants. 

II soutient egaleme nt que son afTaire ne revetait pas une complexite 
particuliere, comme l'a conclu le tribunal regional de Magada n le 15 mars 
1999. Trois des neuf volumes du dossier etaient entierement composes de 
ses plaintes a diverses autorites . Au cours de !'instruction, vingt-neuf 
te moins ont ete interroges, et deux personnes s'etaient portees parties 
civiles clans l'afTaire. 
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Enfin, le requerant a ffirme que Jes autorites n'ont pas conduit 
!'instance avec la diligence requise. Sa longue detention resulte de la 
mauvaise qualite de )' instruction, des tenta tives indues du procureur 
pour augmenter le nombre des cha rges clans l'acte d 'accusation e t de 
!'abse nce d 'un controle suffisant des agissements du parquet par les 
organes de supervision. A cet egard, ii renvoie aux constata tions du 
tribunal municipal de Magadan du 3 aofi t 1999 (paragraphe 80 ci-dessus). 

113. Le Gouvernement souligne que l'interesse a e te incarcere au 
motif qu'il faisait obstacle a ux mesures visant a etablir la verite. II 
considere en outre que la periode passee par le requerant en detention 
provisoire est ra isonnable eu egard a la complexite de l'aff aire, a 
)'impor tance considerable du dossier (neuf volumes) et au grand nombre 
de temoins et victimes impliques. 

b) Appreciation de la Cour 

i. Principes etablis par la jurisprudence de La Gour 

11 4. La Cour rappelle que le car actere raisonnable de la duree d 'une 
detention ne se prete pas a une evalua tion abstra ite. La legitimite du 
ma intien en detention d 'un accuse doit s'apprecier clans chaque cas 
d 'apres les pa rticularit es de la cause. La poursuite de !'incarcerat ion ne se 
justifie clans une espece donnee que si des indices concrets rcvelent une 
verita ble exigence d 'interet public prevalant, nonobstant la presomption 
d 'innocence, sur la regle du respect de la liberte individuelle fixee a 
)'article 5 de la Convention (voir, pa rmi d'autres, Kudla precite, § 110). 

C'est a ux autorites judicia ires nationales qu'il incombe au premier chef 
de veiller a ce que, clans un cas donne, la dun~e de la detention provisoire 
d 'un accuse ne depasse pas la limite du raisonna ble. A cette fin, ii leur faut 
examiner toutes les circonsta nces de na ture a reveJer OU ecarter 
)'exist ence de ladite exigence d 'intere t public justifiant, eu egard a la 
presomption d' innocence, une exception a la regle fixee a !'article 5 
et en rendre compte cla ns leurs decisio ns rela tives aux demandes 
d 'elargisseme nt. C'est essentiellement sur la base des motifs figura nt 
dans lesdites decisions, a insi que des faits non cont roverses indiques pa r 
l'interesse cla ns ses recours, que la Cour doit de terminer s'il y a eu ou non 
violation de !'a rticle 5 § 3 (voir, parmi d 'autres, Labita precite, § 152). 

La persistance de ra isons pla usibles de soupc;onner la personne arretee 
d 'avoir commis une infraction es t une condition sine qua non de la 
regularite du maintien en detention, ma is au bout d 'un certa in temps 
elle ne suffit plus. La Cour doit alors etablir si les autres motifs invoques 
par Jes autorites j udiciaires continuent a legitimer la privation de liber te. 
Q uand ils se revelent « pcrtinents » et (( suffisants », elle recherche de 
surcrolt si Jes a utorites nat ionales competentes ont apporte une 
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«diligence particuliere» a la poursuite de la procedure. La complexite et 
les particularites de l'enque te sont des elements a prendre en compte a cet 
egard (voir, par exemple, Scott c. Espagne, 18 decembre 1996, Recueil 
1996-VI, pp. 2399-2400, § 74, e t IA . c. France, 23 septembre 1998, Recueil 
1998-VII, pp. 2978-2979, § 102). 

11. Application des pri11cipes ci-dessus en L'espece 

ex) Motifs de detention 

115. Pendant la periode couvcrte par la competence ratione temporis de 
la Cour, le tribunal municipal de Magadan, pour refuser de liberer le 
requerant, a invoque la gravite des charges porlees a l'encontre de celui­
ci et le risque qu' il ne fit obstacle a l'e tablissement de la verite s'il etait 
remis en liberte (paragraphe 69 ci-dessus). La Cour releve que le tribuna l 
municipa l s'e ta it dej a fonde sur des motifs similaires auparavant - les 
27 decembre 1996 et 8 aou t 1997 - pour justifier le maintien en 
detention de l'interesse (paragraphes 43 et 46 ci-dessus). 

Elle note en outre que la decision d'incarcerer le requerant le 29 juin 
1995 etait essentiellement motivee par le fait qu'il avait entrave 
!'instruction clans son affa ire en refusant de remettre certains documents 
bancaires necessaires aux inves tigations, qu'il avait fait pression sur les 
temoins e t, semble-t-il, fa lsifie des elements de preuve. Le magistrat 
instructeur a tenu egalem ent compte de la gravite des charges a 
l'encontre de l'interesse. 

116. La Cour rappelle que !'existence d'un fort soup<_;on de par­
ticipation a des infractions graves, tout en constituant un facte ur 
pertinent, ne legitime pas a elle seule une longue detention provisoire 
(voir, par exemple, Scott precite, p. 240 1, § 78) . Qua nt a l'autre motif 
avance par le tribuna l municipa l de Magadan pour proroger la detention 
du requerant, a savoir le risque que l'interesse ne fit obstacle a l'examen 
d e l'aff a ire, la Cour releve que, contrairement au magistrat instructeur 
dans son ordonna nce du 29 juin 1995, le tribunal municipal n 'a 
me ntionne aucune circonstance factuelle justifiant ses conclusions, 
lesquelles furent identiques en 1996, 1997 et 1999. Dans ses decisions, il 
ne cite aucun element d 'ou ii ressorte que le risque invoque a 
eff ectivement persis te pendant la periode consideree. 

11 7. La Cour admet que !'intervention du requerant clans 
!' instruct ion, combinee avec le soup<_;on qu 'il avait commis les infractions 
dont ii e tait accuse, pouvail a u depart suffire a justifier la detention. 
Toutefois, a mesure que l'instruction progressait et que le dossier se 
comple ta it , ces raisons perda ient inevitablement de leur pertinence. 

l l 8. En somme, la Cour cstime que les motifs invoques par les 
autorites pour justifier la de tention du requerant , s'ils etaient pertinents 
et suflisants au depart, l'ont ete de moins en moins a u fit du temps. 
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~) Conduite de !'instance 

11 9. Quant a la durce d e !' instruct ion, la Cour prend note des 
constatations des juridictions nationales selon lesquelles l'afTaire ne 
reveta it pas une complexite particuliere et )' instruction en l'espece avait 
ete d 'une qua lite mediocre, ce qui avail contribue a prolonger )'instance 
(paragraphes 69 et 80 ci-dessus). La Cour ne voit aucune raison de conclurc 
difTeremment. Elle observe aussi que, selon Jes tribunaux intcrnes, Jes 
magistrats instructeurs ont, sans justification, tente d 'augrnenter le 
nombre des cha rges portees clans l'acte d'accusation (paragraphe 80 ci­
d essus) - la lcgit im ite d e ce reproche est confirmee par le fait que, clans 
sa d ecision du 3 aou t 1999, le tribunal municipa l de Magadan a juge fonde 
un seul chef d'accusation sur Jes neuf prononces a l'encontre du requerant. 

120. Quant a )'instance judiciaire ulterieure, la Cour releve qu'il y a e u 
d es r etards importants cla ns la procedure devant le tribuna l municipal d e 
Magadan. Le proces, qui a debute le 11 novembre 1996, a e tc aj ourne le 
7 mai 1997 a la suite de la revocation du president du tribuna l. II n'a pas 
repris avant le 15 avril 1999, si l'on excepte certaines mesures procedurales 
prises enjuille t-aout 1997 (designation d 'un nouveau juge et fixation d'une, 
audie nce) , mai e t juille t 1998 (transmission de l'affaire a une a utrc 
juridiction) , novembre 1998 (fixation d 'une audience), janvic r e t m a rs 
1999 (decisions relatives a la necessite d 'un complement d 'ins truction). 

S'il est vra i que )'audience fixee a u 8 aou t 1997 a du e tre ajournee e n 
raison de !'absence d e l'avocat du requerant, et que ce d e rnie r s'est oppose 
a la transmission de son afTaire a une autrejuridiction- mesure destinee a 
accelerer la procedure -, la Cour estime que le requerant n'a pas 
notablement contribue a la duree d e la procedure entre les dcux periodes 
de jugement, lorsque !' insta nce stagnait. 

II apparalt done que la longueur de la procedure n'est imputa ble ni a la 
complex ite d e l'affaire ni a la conduitc du requerant. Comptc tenu des 
particularites de !' ins truction e t des retards importa nts survenus cla ns la 
procedure judicia ire, la Cour juge quc les au torites n'ont pas agi avec 
tou te la diligence req u ise. 

y) Conclusion 

12 l. Eu egard a ce qui precede, la Cour es time que la duree de la 
de tention provisoire du requerant a excede un « d e lai raisonnable ». D es 
!ors, ii y a e u violation d e !'a rticl e 5 § 3 d e la Convent ion. 

III. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 6 § I DE LA 
CONVENTION 

122. Le requerant sc plaint que les accusations en matiere penalc 
dirigees contrc Jui n'ont pas fait l'obj e t d'une decision cla ns un dela i 
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raisonnable comme le requiert l'a rticle 6 § l de la Convention, dont Jes 
passages pertinents se lisent ainsi: 

«Toute personne adroit ace que sa cause soil entendue ( ... ) par un tribunal ( ... ) 
etabli par la Joi, qui decidera, ( ... ) du bicn-fonde de toute accusation en matiere penale 
dirigee contre ellc ( ... ) » 

A. Periode a considerer 

123. Le requerant allegue que la periode a considerer a debute le 
8 fevrier 1995, date a laquelle la procedure penale a son encontre a ete 
engagee, et s'est achevee le 31 mars 2000, lorsque le tribunal municipal 
de Magadan a rendu son deuxieme jugement clans l'affaire. 

Le Gouvernement sout ient que la periode a considerer s'etend du 
6 fevrier 1996, date a laquelle l'afTaire du requerant a ete transmise au 
tribunal municipal de Magadan, au prononce du premier jugement 
rendu par cette juridiction le 3 aout l 999. 

124. La Gour rappelle que la periode a examiner pour determiner la 
· duree de la procedure penale commence le jour ou une personne se trouve 

« accusee » au sens autonome et materiel qu'il convient d'a ttribuer a ce 
terme (voir, parmi d'autres, les arrets Corigliano c. Italie du 10 decembre 
1982, serie A n° 57, p. 13, § 34, et Jmbrioscia c. Suisse du 24 novembre 1993, 
serie A n° 275, p. 13, § 36). Elle prend fin le jour OU ii est statue en dernier 
r essort sur une accusation ou lorsque les poursuites sont abandonnees. 

En consequence, la periode a examiner en l'espece a debute le 8 fevrier 
1995, lorsque le requerant a ete mis en cause pour detournement de fonds. 
Quant au terme de cette periode, la Gour releve que, a la suite de la 
decision de non-lieu rendue le 29 septembre 1999 concernant les charges 
restant a examiner apres le jugement du tribunal municipal du 3 aout 
1999, une nouvelle accusation a ete portee contre le requerant le 
30 septembre 1999 sur la base des memes faits. Elle observe que cette 
nouvelle charge faisait partie du dossier penal initial n° 48529, qui avait 
ete ouvert le 8 fevrier 1995. Dans ces conditions, et eu egard a la date a 
laquelle la nouvelle accusation a ete formulee , la Gour estime que la 
periode en cause s'est terminee le 31 mars 2000, lorsque le tribunal 
municipal a statue en dernier ressort sur cette accusation. 

La periode a considerer - du 8 fevrier 1995 jusqu 'au 31 mars 2000 -
s'etend done au total sur cinq ans, un mois et vingt-trois jours pour, en 
fait, un seul degre de juridiction, malgre de nombreuses procedures 
incidentes. La competence ratione temporis de la Gour ne couvre que la 
periode posterieure a l'entree en vigueur de la Convention a l'egard de la 
Russie, le 5 mai 1998, mais elle peut tenir compte de l'etat ou se trouvait la 
procedure a cette date (voir, parmi d'autres, mutatis mutandis, Yagci et 
Sargin c. Turquie, arret du 8juin 1995, serie A n° 3 19-A, p. 16, § 40) . 
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B. Caractere raisonnable de la duree de la procedure 

125. La Cour rappelle que le caractere raisonnable de la dun~e de la 
procedure s'apprecie a la lumiere des circonstances de la cause e t eu egard 
aux criteres consacres pa r sajurisprudence, en particulier la complexite de 
l'afTaire, le comportement du requerant et celui des autorites competentes. 
A cette fin , ii importe egalement de tenir compte de l'enjeu du litige pour 
le requerant (voir, parmi beaucoup d'autres, Kudla, arret precite, § 124) . 

1. Arguments des parties 

126. Quant a la complexite de l'affaire, le requerant renvoie a la 
conclusion du tribunal regional de Magadan du 15 mars 1999, lequel a 
estime que l'aff aire ne reve tait pas une complexite particuliere e t que Jes 
retards survenus ne pouvaient tenir a ccla. 

En ce qui concerne son comportement, l'interesse soutient que ses 
pla intes visaient a accelerer la procedure. De plus, !'article 6 de la 
Convention n'exigeait pas qu 'il cooperat activement avec Jes a utorites 
judiciaires, e t sa tenta tive de se prevaloir des recours juridiques ne 
saurait etre retenue contre lu i. 

Quant au comportement des autoritcs, le requerant invoque la mauvaise 
qualite de ['instruction e t les lacunes des mesures d'investigation, que le 
tribunal municipal de Magadan a d 'ailleurs relevees le 3 aoGt 1999. En 
outre, cette juridiction a elle-meme manque aux regles de procedure 
internes en ne se conformant pas aux delais fixes pa r les articles 223-1 e t 
239 du code de procedure penale pour engager la procedure. L'interesse 
souligne qu'au proces le juge n'a interroge que neuf temoins. II mentionne 
egalement la recusation du juge de son a ff aire, qui n'avait rien a voir avec 
Jui, e t la transmission de la cause au tribunal de district de Khassinski, qui 
s'est avere inefficace pour cc qui etait d 'accelerer !'instance. 

127. Le Gouvernement reconnait que l'examen du cas du requerant a 
pris du temps, mais soutient que cctte duree n'etait pas excessive et 
decoulait de la complexite et du volume de l'a fTaire, ainsi que de la 
necessite d 'investigations approfondies e t completes. 

En outre, le requerant a, selon le Gouvernement, contribue a la dun~e 
de la procedure en presenta nt de multiples requetes, y compris des 
recours repetes contre le rej e t de maintes demandes anterieures. A cet 
egard, le Gouvernement renvoie aux conclusions du tribunal municipal 
de Magadan des 15 et 22 juille t 1999, qui a estime que Jes nombreuses 
demandes formees par l'interesse pendant le proces equivalaient a une 
tentative deliberee de retarder la procedure. Les requetes qu' il a 
presentees entre les audiences en vue de saisir une autre juridiction de 
son afTaire ont egalement occasionne des retards. Le Gouvernem ent 
souligne que 30 % du dossier de l'aff a ire du requerant e taient constitues 
de ses plaintes e t demarches. 
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Le Gouvernement argue egalement que la duree de l'incarceration de 
l'interesse a ete absorbee par celle de la peine prononcee a son encontre. 
Des !ors, la periode d e detention provisoire n'a pas eu d'incidence sur la 
duree globale de l'emprisonnement. 

Enfin, le Gouvernement declare que les autorites ant fa.it preuve 
d'humanite envers le requfrant en lui accordant une a mnistie, ce qui a 
eu pour effet de le liberer par anticipation, alors qu 'il n'avait pas 
dedommage la banque et scs nombreux clients pour le prejudice qu'il 
leur avait cause. 

2. Appreciation de la Gour 

a) La complexite de l'affaire 

128. La Cour releve que la procedure litigieuse, clans laquelle le 
requerant etait le seul def e ndeur, porta it sur des infractions financieres 
et impliquait un nombre considerable d 'elements de preuve, notamment 
les interrogatoires de plusieurs temoins. Elle observe cependant 
qu'aucune mesure d 'instruction n'a e te prise du 7 mai 1997, date a 
laquelle le proces a ete ajourne, au 15 avril 1999, jour ou ii a repris. 

Elle releve la conclusion du tribunal interne selon laquelle l'affaire 
n'etait pas complexe au point de justifier les retards clans la procedure 
(paragra phe 69 ci-dessus) . 

Des !ors, ce ne sont pas la complexite de l'affaire ni les exigences de 
!' instruct ion qui expliquent la durc~e de !' instance. 

b) Le comportement du requerant 

129. La Cour constate que, pendant toute la procedure interne, le 
requerant a presente de nombreuses demandes ayant trait a son affaire, 
ta nt pendant le proces qu 'entre les audiences. Elle rappelle que l'article 6 
n 'exige pas d 'une personne accusee d 'une infraction qu 'elle coopere 
activement avec les autorites judicia ires (voir, par exemple, Dobbertin 
c. France, a rret du 25 fevrier 1993, serie A n° 256-D, p. 11 7, § 43). 

La Cour observe que les demandes soumises par le requerant pendant 
son proces a compter du 15 avril 1999 ont e te considerees par la juridiction 
de jugement comme des entraves a l'examen de l'affaire. Toutefois, rien 
n 'indique que pendant Jes autres sessions du proces, a savoir du 
11 novembre 1996 au 7 ma i 1997 et du 20 decembre 1999 au 3 1 mars 
2000, le comportement du requerant a it pu passer pour dilatoire de 
quelque fa<;on que ce soit. 

Quant aux requetes formulees par le requerant entre les a udiences, la 
Cour note qu'elles portaient essentiellement sur le fait que lajuridiction 
de jugement etait restee longtemps sans examiner l'affaire. La Cour ne 
saurait estimer que ces demandes ant contribue a retarder la procedure, 
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notamment parce qu 'e ll es sont demeurees pour une large part sans effet. 
S'il est vrai que l'affaire a e te transmise a une autre juridic tion en vue 
d'acce lerer la procedure, l'interesse ne saurait etre critique pour s'y Ctre 
oppose apres avoir consta te que ce tte mesure n'avait pas accelere l'affaire. 

La Cour relcve egalement qu'a une occasion, le 8 aout 1997, une 
audie nce a du etre reportee car l'avocat du requerant n'avait pas comparu. 

130. Pour la Cour, si l' interesse peut etre tenu pour responsable de 
certains retards, son comportement n'a pas contribue de fac;on notable a 
la duree de la procedure. 

c) Le comportement des autorites nationales 

131. Comme il est dit ci-dessus, la procedure interne a connu des 
retards importants qui ne peuvent s'expliquer ni par la complexite de la 
cause ni par le comportement du requerant. En particulier , l'affaire a 
pratiquement stagne devant la juridiction de jugement pendant pres de 
deux ans, a savoir du 7 mai 1997 au 15 avril 1999. 

132. La Cour constate que, tout au long de !'instance, le requerant a 
ete maintenu en detention - situation qui requiert des tribuna ux charges 
de l'aff aire une diligence particulicre pour administrer la justice clans les 
meilleurs delais. 

133. La Cour releve en outre que, a la suite du jugement du tribunal 
municipal de Magadan du 3 aout 1999 e t de la decision de non-lieu du 
29 septembre 1999 sur les a utres accusations, les autorites ont formu le 
une nouvelle charge contre le requerant sur la base des memes faits, 
contribuant ainsi a a llonger encore la procedure, qui durait deja depuis 
plus d e quatre ans et demi devant le tribunal de premiere instance. 

134. La Gour es time que Jes autorites ont manque a leur devoir de 
diligence particuliere, surtout apres l'entree en vigueur de la Convention 
le 5 mai 1998. 

3. Conclusion 

135. Eu egard a ce qui precede, la Cour estime que la duree de la 
procedure n 'a pas satisfait a )'exigence du «delai raisonnable ». 

Des lors, il y a cu violation de !'article 6 § I de la Convention. 

IV. SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION 

136. Aux termes de !'article 4 1 de la Convention, 

« Si la Cour declare q u'il y a eu viola tion de la Con\'cnt ion ou de scs Protocoles, et s i le 
droit inte rnc de la Hau le Panic cont ract ante nc perm et d 'cfTaccr qu' imparfaitement les 
consequences de cetle violation, la Cour accordc a la partie lcsee, s'il y a lieu, une 
satisfaction equitable . " 
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A. Dommage materiel 

137. Le requerant recla me des dommages-interets qu 'il ventile 
comme suit : 

I. 130 599 dollars americains (USD) corresponda nt a la perte de ses 
emoluments de president d e la Banque commerciale du Nord-Est 
pendant la duree de sa detention, du mois de juillet 1995 au 20 avril 2000 ; 

2. 203 OOO USD pour la perte des emoluments qu' il touchait d 'une 
au tre societe, qui l'a renvoye a la suite de son arrestation; 

3. 500 OOO USD pour la perte de la propriete de sa socie te apres son 
arresta tion ; 

4. 8 600 USD pour la perte de son automobile; 
5. 11 734 376 USD pour la perte de benefices sur des actions qu'il n'a 

pas pu vendre a leur valeur marcha nde en 1995; 
6. 436 226 USD pour la perte de ses actions majoritaires cla ns une 

entreprise qui a e te mise en faillite en 1997. 
Sa d emande pour le dommage ma teriel s'eleve a u total a 

13 012 80 1 USD. 
138. Le Gouvernement conteste ces pre tentions. 
139. La Cour rappelle qu 'elle n 'octroie un dedommagement 

pecuniaire au titre de !'article 4 1 que lorsqu'elle est convaincue que la 
perte OU le prejudice denonce resulte reellement de la viola tion qu 'elle a 
cons ta tee. 

Quant a la demande presentee sous le point 1, la Cour releve que le 
requerant a e te conda mne et que la pfriode de detent ion provisoire a ete 
imputee e n entier sur sa peine. En consequence, elle estime que cet te 
demande ne peut et re accueillie. 

Quant aux autres pretentions, la Cour considere qu'aucun lien de 
causalite ne se t rouve e tabli entre le dommage a llegue et les violations 
cons ta tees. 

Parta nt, elle rej ette la demande du requerant presentee ace titre. 

B. Dommage moral 

140. Le requerant sollicite 9 636 OOO fra ncs franc.;ais pour dommage 
moral. 

141. Le Gouvernem ent allegue que la demande est excessive et que le 
constat de viola t ion constitue une satisfaction equitable suffisante. 

142. La Cour estime que la duree de la detention provisoire du 
requerant clans de telles condi t ions carcerales ainsi que la duree de la 
procedure pena le doivent avoir inspire a l'interesse des sentiments de 
frustration, d ' incertitude e t d'a ngoisse qui ne peuvent e tre compenses 
uniqu ement pa r le constat de violation. 
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143. Statuant en equite, la Cour octroie au requerant une indemnite 
globale de 5 OOO euros (EUR) au titre du dommage moral. 

C. Frais et depens 

144. Le requerant soutient que les frais correspondant aux services 
que lui a rendus son avocat au cours de la procedure interne s'clevent a 
40 OOO USD environ. 

145. Pour le Gouvernement , cette demande est infondee et excessive, 
etant donne le niveau des honoraires d'avocat a l 'epoque cla ns la lointaine 
region de Magadan. II m e t par ailleurs en doute l'authentic ite de certains 
docume nts fournis par le requerant. Le Gouvernement a llegue aussi que 
les frai s exposes par le requerant clans la procedure interne ne doivent pas 
etre rembourses puisque l'interesse a e te reconnu coupable et condamne a 
une peine d'emprisonnement. 

146. La Cour rappelle que, pour inclure des frai s e t depe ns cla ns une 
indemnite octroyee au titre de !'article 41, elle doit rechercher s'ils ont ete 
reelle ment exposes pour prevenir ou redresser la situa tion jugee 
constitutive d'une violation de la Convention, s'ils correspondaient a une 
necessite et s'ils sont ra isonnables quant a leur taux (voir, par exemple, 
Nilsen et johnsen c. Norvege [GC], n° 23 118/93, § 62, CEDH 1999-VIII). II 
ressort des elements fournis a la Cour que le requerant a engage des 
frais e t depens judiciaires re lativement a ses tentatives d 'obtenir sa 
libera tion sous caution. Toutefois , les documents qu 'il a produits ne 
viennent que partiellement a ppuyer sa pretention. En outre, les frais 
exposes ne portaient pas exclusivement sur les points pour lesquels la 
Cour a conclu a la violat ion des a rticles 3, 5 § 3 e t 6 § I de la Convention. 

Statuant en cquite, la Cour juge raisonnable d'octroyer au requ erant la 
somme de 3 OOO EUR de ce chef. 

D. Interets moratoires 

147. La Cour juge app roprie de calqucr le taux des in terets mora toires 
sur le taux d 'interet de la facilit e de prct marginal de la Banque centra le 
europeenne majorc d e trois points de pourcentage. 

PAR CES MOTIFS, LA COUR, A L'UNANIMITE, 

I. Dit qu 'il y a eu violation d e !'article 3 de la Convention ; 

2. Dit qu 'il y a cu viola tion de !'articl e 5 § 3 de la Convention; 

3. Dit qu'il y a cu viola tion de )'article 6 § I de la Convent ion; 
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4. Dit 
a) que l 'Etat dffendeur doit verser au requerant, clans les trois mois a 
compte r du jour ou l'arre t se ra devenu definitif conformement a 
l'article 44 § 2 de la Convention, les sommes suiva ntes, a convertir en 
roubles russes au taux a pplicable a la date du reglement : 

i. 5 OOO EUR (cinq mille euros) pour dommage moral, 
ii. 3 OOO EUR (trois mille euros) pour fra is et de pens, 
iii. tout impot pouvant etre du sur les montants ci-dessus; 

b) qu'a compter de !'expirat ion dud it delai et jusqu'au versem ent, ces 
montants seront a majorer d ' un interet simple a un taux egal a celui 
de la facil ite de pret margina l de la Banque centrale europeenne 
applicable pendant cette periode, augmente d e trois points de 
pourcentage; 

5. Rejette la demande de satisfaction equitable pour le surplus. 

Fa it en anglais, puis communique par ecrit le 15 juille t 2002, en 
application de !'a rticle 77 §§ 2 et 3 du reglem ent. 

S. DOLLE 
Greffiere 

j.-P. COSTA 

President 

Au present arret se trouve joint, conformem ent a ux articles 45 § 2 de la 
Convention e t 74 § 2 du reglement, !'expose de !'opinion concordante de 
M. Kovle r. 

J.-P.C. 
S.D. 
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OPINION CONCORDANTE DE M. LEJUGE KOVLER 

(Traduction) 

De mamere generate, je souscris a l'opinion de mes collegues en 
l'espece. Toutefois, eu egard a l'importa nce juridique de l'arret de la 
Cour, ii me semble utile de formuler certaines observations. 

I. La reserve de la Russ ie sur !'article 5 §§ 3 et 4 de la Convention 
concernant !'application de certaines dispositions du code de procedure 
penale de la RSfSR du 27 octobre 1960 (« CPP »), combince avec les 
modificat ions ulterieures de la procedure d 'incarceration de personnes 
soup~onnees d'infractions, s'etend egalement a !'article 97 du CPP relatif 
aux (( d etentions provisoires », mentionne clans la reserve a cote d'autres 
dispositions du CPP. Des !ors, je vois mal comment justifi er la conclusion 
de la Cour au pa ragraphe I 08 de l'arret selon laquelle la reserve n'est pas 
a pplicable a une pa rtie de la detention du requerant avant son proces. 

A mon sens, ii au ra it ete plus approprie que la Cour declare que la 
reserve s'e tendait a u moins a la periode pe ndant laquelle le requerant 
avait ete detenu en a ttendant l'issue de l'inst ruction. Neanmoins, ii faut 
garder a l'esprit qu'une large interpretation du texte de la reserve en tant 
qu'il s'applique a !'article 97 du CPP pourrait aboutir a certaines decisions 
admettant la legalite de prorogations de de tentions provisoires au-dela 
des durees fixees aux paragraphes 4 a 7 de !'article 97 du CPP - a savoir 
clans les cas ou le dff endeur et son avocat ne sont pas en mesure de 
consulter le dossier avant le terme de la periode maximum d'em­
prisonnement, ou le defendeur et son avocat demandent un complement 
d'instruction, ou lorsqu'un tribunal renvoie une afTai re pour complement 
d 'instruction alors que la periode de detention s'est achevee. 

En d 'autres termes, la reserve de la Russ ie concernant l'a rticle 5 §§ 3 e t 
4 s'applique non seulement a la procedure de detention provisoire 
(laquelle, du reste, a et e modifiee de fond en comble a partir du I e r juille t 
2002, date d 'entree en vigueur des dispositions pertinentes du nouveau 
CPP), ma is egalement a toute aut re periode d'emprisonnement 
anterieure au proces. A cet egard, ii convient de definir si la «detention 
provisoire » comprend la periode passee en prison une fois l'affaire penale 
renvoyee en jugement . 

2. Le droit procedural russe distingue deux types de detention 
provisoire: la detention preliminaire en attendant l' issue de l'instruction 
( « 3a cnenCTBHeM ») et la det ention preliminaire en attenda nt l'issue du 
proces («3a cynoM»). Cette distinction se traduit clans la loi du 13 juin 
200 I, qui limite a six mois la duree maximum de la procedure judiciaire 
en matierc penale. Or, au paragraphe 110 du present arrct, la Cour, 
invoquant sa jurisprudence, a estime que la detention provisoire 
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comprenait toute la periode d 'emprisonnement avant le proces, dujour ou 
l'individu est incarcere jusqu'au verdict de la juridiction du fond. Apres 
tout, pour une personne enfermee clans une cellule surpeuplee, peu 
importe que sa detention soit consideree comme un e mprisonnement en 
a ttendant l'issue de !'instruction ou un emprisonnement en attendant 
l'issue du proces, OU que la pfriode de detention ait e te purgee avant OU 

apres l'entree en vigueur de la Convention a l'egard de l'Etat defendeur. 
Toutefois, cette difference pourrait revetir une certaine importance pour 
la Cour, si celle-ci vou la it bien admettre que la marge d 'apprecia tion de 
l'Etat est pertinente lorsqu'il s'agit de determiner le caractere raisonnable 
des periodes de detention. 

Le requerant a e te emprisonne en attendant l' issue de !' instruction du 
29 juin 1995 Uour OU ii a e te incarcere) au 19 juin 1996 (date a laquelle 
le parquet regional a tra nsmis le dossier a u tribunal municipal de 
Magadan) , soit onze mois e t vingt-deux jours, ce qui est inferieur a la 
periode maximum de dix-huit mois fixee au paragraphe 2 de l'article 97 
du CPP, au terme de laque lle la personne incarceree peut etre 
immediatement liberee (paragraphe 3 de !'a rticle 97 du CPP). Cette 
partie de la detention du requerant ne saurait etre reprochee a l'Etat 
defendeur puisqu'elle es t anterieure a l'entree en vigueur de la 
Convention a l'egard de la Russie (incompatibilite ratione temporis) . 

La detention du requerant en attendant l'issue de la procedure 
judiciaire a <lure jusqu'au 3 aout 1999, date a laquelle le tribunal 
municipal de Magadan a re ndu son premier jugement, soit trois a ns, un 
mois et vingt et unjours (ainsi que la Cour l'a etabli au paragraphe 110 du 
present arret). 11 ne faut pas oublier que le temps mis pour parvenir a un 
verd ict e t, en consequence, la prolongation du sejour du requerant en 
prison etaient partie llement imputables aux contes tations de l'interesse 
rela tives aux juges e t a ses demandes tenda nt a ce que !'instance ffit 
conduite par une autre juridiction, a insi qu'au remplacement de ses 
avocats et a leur non-comparut ion, ce que la Cour reconnalt implicite­
ment au paragraphe 130 de l'arret. Ces retards ont atteint au total un an 
et trois mois. Bien entendu, cela ne justifie pas les lenteurs procedurales 
occasionnees par Jes juridictions elles-memes, mais cela donne neanmoins 
une image differente de la detention du requerant avant le terme du 
proces. 

Enfin, le renvoi de l'affaire pour complement d 'instruction et le 
prononce par le tribunal municipal de Magadan le 3 1 mars 2000 de son 
deuxieme jugement ont prolonge la periode d 'incarceration de sept mois, 
conformement au paragraphe 7 de }'article 97 du CPP. 

Cependa nt, le requerant est reste en tout cinq ans, un mois et 
vingt-trois jours en prison, dont quatre ans, neuf mois e t deux jours a la 
maison d 'arret n° l de Magada n. Malgre les circonstances que j 'ai decrites 
ci-dessus, cela ne saurait passer pour une periode d'emprisonnement 
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ra isonnable a ux fins de l'article 5 § 3 de la Convention. En vertu du 
paragraphe 8 de !'article 97 du CPP, le requfrant s'est plaint a plusieurs 
reprises aux tribunaux relativement a la regularite e t a la validite de sa 
detention. 11 a ainsi epuise, comme l'exige l'article 35 § 1 de la Convention, 
l'ensemble des recours internes dont ii disposait a cet egard. 

3. Quant aux questions soulevees au regard de l'article 6 § l de la 
Convention (proces equitable et public cla ns un dela i raisonnable), la 
Cour a, malheureusement, neglige a mon sens le fait que le requfrant 
n'a pas use d e son droit de contester le verdict du 3 aout 1999, laissant 
ainsi ouverte une question se rattachant a l'epuisement des voies de 
recours internes. II est vrai cependant que le caractere non definitif de ce 
verdict, eu egard au complement d 'instruction et au nouveau verdict 
rendu le 3 1 roars 2000, vient appuyer l'argumentation de l'intfresse . 

4. A la lumiere de ce qui precede,je me rallie a l'avis d e mes collegues 
quant aux viola tions des a rticles 3, 5 § 3 e t 6 § l de la Convent ion, mais j e 
pense que le montant octroye au titre de la satisfaction equitable a u 
paragraphe 143 de l'arret aurait du etre ventile en fonct ion des 
differentes violations constatees. 
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(Application no. 47293/ 99) 
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(Friendly settlement) 
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SUMMARY1 

Absence of possibility for Turkish Cypriot of Muslim faith to contract civil 
marriage (friendly settlement) 

Article 12 

Marry - Absence ef possibility for Turkish Cypriot ef Muslim faith to contract civil marriage -
Friendly settlement providingfor payment ef compensation -Amendment ef law 

* 
* * 

The a pplicant, a Cypriot national of Turkish origin, wished to ma rry a Romanian 
na tional. He was informed by the Cypriot authori t ies that the Marriage Law did 
not provide the possibility fo r a T urkish Cypriot professing the Muslim faith to 
contract a civil ma rriage. As a result, the a pplicant had to marry in Roma nia . 

Article 12: The parties reached a fri endly settlement providing for paym ent to the 
applicant of 5,080 Cypriot pounds by way of just satisfaction a nd 3,000 Cypriot 
pounds plus value-added tax by way of legal costs. Furthermore, Law 46(1)/ 2002, 
enacted in April 2002, exte nded the application of the Marriage Law to the 
members of the Turkish community, with the effect that they could thenceforth 
contract civil marriage under the provisions of the Ma rriage Law. Finally, a bill for 
a new Civil Marriage Law which would apply to a ll Cypriots without d is tinction of 
orig in had been laid before Pa rliament. 

I. T his summa ry by the Regist ry docs not bind the Court. 
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In the case of Selim v. Cyprus, 
The European Court of Human Rights (Fourth Section), silting as a 

Chamber composed of: 
Sir Nicolas BRATZA, President, 
Mr M. P t::LLONPAA, 

Mr A. P ASTOR RIDRUEJO, 
Mrs E. PALM, 
Mr L. L OUCAJDES, 

Mr M. FISCHBACH, 

Mr S. PAVLOVSC HI,judges, 
and Mr M. O 'BOYLE, Section Registrar, 

Having deliberated in private on 2july 2002, 
Delive rs the following judgment, which was adopted on that date: 

PROCEDURE 
I. The case origina ted in a n application (no. 47293/99) against the 

Republic of Cyprus lodged with the Court under Article 34 of the 
Convention for the Protection of Human Rights and Fundamenta l 
Freedoms ("the Convention") by a Cypriot na tional, Mr Kemal Selim 
("the applicant"), on 30 March 1999. 

2. The applicant was represented by Mr S. Dra kos, a lawyer practising in 
Nicosia. The Cypriot Government ("the Government") were represented by 
their Agent, Mr A. Markides, Attorney-General of the Republic of Cyprus. 

3. The applicant compla ined under Articles 8, 12, 13 and 14 of the 
Convention tha t he had been denied the right to marry and found a 
family, as there was no law governing the rights of Turkish Cypriots to 
marry or any a lternative legisla tion for that purpose. 

4. On 18 September 200 1, after obtaining the pa rties' observations, 
the Court declared the application admissible 1• 

5. On I November 200 I the Court changed the composition of its Sections 
(Rule 25 § I). This case was assigned to t he newly composed Fourth Section. 

6. On 12 February 2002 and on 19 February 2002 the applicant and 
the Government respectively submitted formal d eclarations accepting a 
fri endly se ttlement of the case. Further information was provided by the 
Government on 26 March, 26 April and 23 May 2002. 

THE FACTS 
7. On 8January 1999 the applicant, through his lawyer, sent a letter to 

the Municipality of Nicosia informing it tha t he wished to contract a civil 

l. Note by the Registry. The decision is reported in ECHR 200 I-IX. 
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marriage with a Romanian citizen, Ms Ion Ramona, and inviting it to fix 
the procedure, time and venue for the celebration. 

8. By a letter of 28January 1999 the Municipality of Nicosia informed the 
applicant that Section 34 of the Marriage Act did not provide the possibility 
for a Turkish Cypriot professing the Muslim faith to contract a civil marriage. 

9. The applicant was thus forced to marry in Romania without any 
of his family or friends being able to attend. On 14 February 1999, on 
his return to Cyprus with his wife, at Larnaca International Airport, the 
immigration authorities refused entry to his wife unless the applicant paid 
300 Cypriot pounds (CYP) in order to cover, if need be, the cost of her 
repatriation to Romania . The applicant paid that sum and his wife now 
lives with him in Cyprus. On 3 1 March 2000 the applicant's wife a pplied 
to the Cyprus immigration authorities a nd was granted the sta tus of a 
resident alien, as she had resided under the same roof with the applicant 
as his wife for one year from the date of their marriage. The sum of 
CYP 300 was returned to the applicant. 

THE LAW 

l 0. On 19 February 2002 the Court received the following declaration 
from the Government: 

"I declare that, with a view to securing a friendly settlemenl of the above-ment ioned 
case, the Government of Cyprus offer to pay 5,080 Cyprus pounds by way of just 
sat isfact ion and 3,000 Cyprus pounds plus VAT by way of legal cosls to Mr Kemal 
Selim. These sums are to cover any pecuniary and non-pecuniary damage as well as 
costs, and they will be payable within three months from Lhe date of delivery of the 
judgment by the Court pursuant to Article 39 of the European Convention on Human 
Righls. This payment will conslitute the final resolut ion of Lhe case. 

The Government further undertake not to request tha t the case be referred to the 
Grand Chamber under Article 43 § I of the Convention." 

11 . On 12 February 2002 the Court r eceived the following declaration 
signed by the applicant's representative: 

"I note that the Government of Cyprus are prepared to pay me the sum of 
5,080 Cyprus pounds by way of just sat isfaction and 3,000 Cyprus pounds plus VAT by 
way of legal costs with a view to securing a friendly settlement of the ... application 
pending before the European Court of Human Rights. 

I accept the proposal and waive any further claims against Cyprus in respect of the 
facts of the application. I declare that this constitutes a final se ttlement of the case. 

This declaration is made in the context of a friendly se ttlement which the 
Government and I have reached . 

I further underlake not Lo requesl that the case be referred to the Grand Chamber 
under Article 43 § I of the Convention after delivery of the Court's j udgmcnt." 
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12. Furthermore, by a letter of 26 March 2002, the Government 
informed the Court that they had introduced on 28 February 2002 a draft 
bill for enactment in Parliament which would allow civil ma rriage where 
one or both spouses are members of the Turkish community. Under the 
said bill (entitled "Application of the Civil Marriage Act 2002 to Members 
of the Turkish Community (Temporary Provisions Act 2002)"), there is to be 
temporarily, and so long as the abnormal situation prevailing in the island 
continues, a suspension of legisla tive arrangements envisaged under the 
Turkish Family Law (Marriage and Divorce) Act Cap. 339 and the Turkish 
Communal Courts Act of 1960 which at present apply to the ce lebration 
of civil marriage of Cypriots of Turkish origin. U nder the same bill, civil 
marriage in this case is to be governed, again tempora rily and so long as the 
abnormal situation prevailing in the island continues, by the provisions of a 
new Jaw (The Civil Marriage Law 2002), also tabled as a bill in Parliament 
for approval, and which will apply to all Cypriots without distinction of origin. 

13. On 15 April 2002 the applicant sent the following letter: 

"W e ... thank you for your le tter dated April 2nd 2002, informing us about the decision 
of the Cyprus Government to propose a new bill regarding the issue of our case. We hope 
that the parliament in Cyprus wi ll soon sett le this issue." 

14. On 26 April 2002 the Government sent a letter to the Court which 
read as follows: 

" ... please note that the relevant bill tabled in Pa rliament by the Government on 
28. 2. 2002, as amended by the H ouse, only to the extent and for reasons of urgency ... , 
has been approved by Parliament and enacted into Law yesterday, that is, on the 25th of 
April. I hope tha t this development will be of assistance to the Court, when considering 
the matter of friendly settlement of the case in terms of the agreement of the parties ... 
Copy of the new law will be submitted to you as soon as this is published in the Official 
Gazette of the Republic." 

15. On 23 May 2002 the Government sent to the Court a copy of 
the new Law 46(1)/2002 providing for the temporary application of the 
Marriage Act Cap. 279 to members of the Turkish Community, which 
was enacted by Pa rliament, together with the following le tter: 

" ... please find enclosed herein, copy of the relevant law (Law 46(1)/2002) which was 
enacted by Parliament on 25 April 2002 and was published in the Official Gazette of the 
Republic on 2 May 2002. 

The following is the gist of the various provisions of the above Law, as to the right to 
ge t married in Cyprus by ci tizens of the Republic belonging to the Turkish Community: 

1. Before the relevant Law 46(1)/2002 was enacted, the above citizens could not gel 
married under the provisions of the Marriage Law Cap. 279, which permit the celebration 
of civil marriage in Cyprus by Mayors acting as Marriage Officers, owing to the fact that 
the Law was not applicable in cases in which either party to the proposed marriage was a 
Turk professing the Muslim faith. The obstacle to the application of the Marriage Law to 
citizens of the Republic who are members of the Turkish community, has now been lifted 
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through the aboli tion by the new Law 46(1)/2002, of the offending sect ion 34 of the 
Marriage Law Cap. 279, whose provisions set the sa id obstacle in the first place. 

2. At the same time, the new Law provides tha t as long as the abnormal situation 
prevailing in the island cont inues, the provisions of the Marriage Law Cap. 279 on 
every matter on which provision is made by it , including the matter of celebration of 
civil marriage by Marriage O fficers, sha ll a lso be applicable where one or both pa r ties 
to the proposed marriage is a member of the Turkish Communi ty. 

3. T he combined effect of the above provisions of the new Law 46(1)/2002, is t ha t the 
members of the T urkish Community can now contract civil marriage under the 
provisions of the Marriage Law Cap. 279, that is, t hey can have the ir marriage 
celebra ted by Marriage O fficers under the provisions of Cap. 279. 

It is to be noted that ... when a new comprehensive Law on Civil Marriage is enacted 
by Parliament , abolishing the diffe rent Laws (including Cap. 279) governing a t present 
the celebra tion of civil marriage in Cyprus, the matte r of celebra tion of civil marriage of 
members of the Turkish Community sha ll be governed under the provisions of a Law to 
be also simultaneously enacted by Parliament ... T he provisions of the relevant bi ll in this 
respect , which has been tabled in Pa rliament and is pending before the House (copy 
enclosed) together with the comprehensive bi ll on civil marriage, are in fact identical 
to the provisions of the new Law 46(1)/2002, the only difference between the two being, 
tha t when the new comprehensive Law on civil marriage is enacted by Parliament , the 
Law to govern the celebra tion of civil marriage of members of the T urkish Community 
sha ll be the said new comprehensive Law on civil marriage, instead of Cap. 279." 

16. The Court ta kes formal note of the agreement reached be tween 
the Government a nd the applicant (Article 39 of the Convent ion) . It 
notes in addition tha t Law 46(1)/2002 which was enacted in May 2002 
provides for the applica tion of the Ma rriage Act Cap. 279 to members of 
the Turkish Community t hus conferring on them the right to marry. It 
further notes tha t a new law (The C ivil Marriage Act 2002) , which will 
a pply to a ll Cypriots without distinct ion of orig in, is a lso to be tabled as a 
bill in Parliament for enactment. In t hese circumstances, the Court finds 
no reasons based on respect for human rights which would require the 
continued examina tion of the application (Article 37 § I in fine of the 
Convention and Rule 62 § 3 of the Rules of Court) . 

17. According ly, the case shou ld be struck out of the list . 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1. Decides to str ike the case out of the lis t; 

2. Takes note of the parties' undertaking not to request a rehearing of the 
case before the Gra nd C ha mber. 

Done in English, and notified in writ ing on 16 July 2002, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 

Michael O'BovLE 
Registra r 

Nicolas B RATZA 

President 



SELIM c. CHYPRE 
(R equete n° 47293/99) 

Q UATR1EME SECTION 

ARRET DU 16 J UILLET 2002 1 

(Reglcmcnt a miable) 

1. Traduclion ; origina l angla is. 



ARRET SELIM c. CHYPRE (REGLEMENT AMIABLE) 189 

SOMMAIRE1 

Impossibilite pour un Chypriote turc de confession musulmane de con trac­
ter un mariage civil (reglement amiable) 

Article 12 

Mariage - Impossibiliti pour un Chypriote lure de confession musulmane de contracter un 
mariage civil - Reglement amiable prevoyant le versement d'une indemniti - Modification de 
la Loi 

* 
* * 

Le requerant, ressortissant chypriote d'origine turque, souhaita epouser une 
ressortissante roumaine. Les autorites chypriotes l'informerent que la loi sur 
le mariage ne permettait pas a un C hypriote turc de confession musulmane 
de contracter un mariage civil. L'intfresse fut done contra int de se marier en 
Roumanie. 

Article 12 : les parties sont parvenues a un reglement amiable aux termes duquel 
le requerant doit percevoir 5 080 livres chypriotes a titre de satisfaction equitable, 
et 3 OOO livres chypriotes, plus la taxe sur la valeur ajoutee, pour frais et depens. En 
outre, la loi n° 46(1)/2002, adoptee en mai 2002, prevoit !'application de la loi sur le 
mariage aux membres de la communaute turque, leur conferant a insi le droit de 
contracter un mariage civil en vertu des dispositions de la loi sur le mariage. Enfin, 
un projet de Joi sur le mariage civil, qui s'appliquera a !'ensemble des Chypriotes, 
sans distinction d'origine, a ete depose pour adoption par le Parlement. 

I. Redige par le greffe, ii ne lie pas la Cour. 
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En l'affaire Selim c. Chypre, 
La Cour europeenne des Droits de !'Homme (quatrieme sect ion), 

siegeant en une chambre composee de: 
Sir Nicolas BRATZA, president, 
MM. M. PELLONPM, 

A. PASTOR R.!DRUEJO, 

Mme E. PALM, 
MM. L. LOUCAIDES, 

M. FISCHBAC H , 

s. PAVLOVSCHl,juges, 
et de M. M. O 'BOYLE, grejfier de section , 

Apres en avoir delibere en chambre du conseil le 2 juillet 2002, 
Rend l'arre t que voici, adopte a cette date : 

PROCEDURE 
I. A l'origine de l'affaire se trouve une requete (n° 47293/99) 

dirigee contre la Republique de Chypre et dont un ressortissant 
de cet Etat, M. Kemal Selim (« le requerant »), a saisi la Cour 
le 30 mars 1999 en vertu de l'article 34 de la Convention de 
sauvegarde des Droits de !'Homme et des Libertes fondamentales 
(«la Convention ») . 

2. Le requerant etait represente par Mc S. Drakos, avocat a u barreau 
de Nicosie. Le gouvernement chypriote («le Gouvernement ») etait 
represente par son agent , M. A. Markides, procureur general de la 
Republique de Chypre. 

3. lnvoqua nt Jes articles 8, 12, 13 et 14 de la Convention, le 
requerant se plaignait d 'avoir e te prive du droit de se marier et de 
fonder une famille, etant donne )'absence d 'une loi regissant le droit 
des Chypriotes turcs de se marier e t de toute autre legisla tion a cet 
eff et. 

4. Le 18 septembre 200 I, apres avoir recueilli les observations des 
parties, la Cour a declare la requete recevable 1• 

5. Le I er novembre 200 I, la Gour a modi fi e la composition de ses 
sections (article 25 § I du reglement). La presente requete a ete 
attribuee a la quatrieme section ainsi remaniee. 

6. Le 12 et le 19 fevrier 2002 respectivement, le requerant e t le 
Gouvernement ont presente des declarations formelles d 'accepta­
tion d'un reglement a miable de l'affaire. Le Gouvernement a fourni 
des informations supplementaires Jes 26 ma rs, 26 avril e t 23 mai 
2002. 

I. Note du grejfe: la d ecision est publiee clans le recuei l 200 I-IX. 
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EN FAIT 

7. Le 8 j anvier 1999, le requerant adressa, par l' intermediaire de 
son avocat, une lettre a la mairie de Nicosie }'informant qu'il souhaitait 
cont racter un mariage civil avec une ressortissante roumaine, 
Mme Ion Ramona, et l'invitant a fixer la procedure, la date et le lieu de la 
ceremonie. 

8. Par une lettre du 28 janvier 1999, la mairie repondit au requerant 
que l'article 34 de la Joi sur le mariage ne permettait pas a un Chypriote 
turc de confession musulmane de contracter un mariage civil. 

9. L'interesse fut done contraint de se marier en Roumanie, sans que 
sa famille et ses amis pussent assister a la ceremonie. Le 14 fevrier 1999, 
lorsqu'il revint a Chypre avec son epouse, les services de l'immigration 
de l'aeroport international de Larnaca refuserent d'autoriser sa femme 
a entrer a Chypre, a moins qu'il ne versat 300 livres chypriotes (CYP) 
en prevision du rapatriement de ce lle-ci en Roumanie si besoin etait. 
Le requerant paya cette somme et son epouse vit desormais avec lui a 
C hypre. Le 3 1 mars 2000, celle-ci adressa une demande au service de 
!'immigration chypriote et se vit accorder le statut de resident etranger, 
etant donne qu'elle vivait avec le requerant depuis leur mariage, celebre 
un an auparavant. Le requerant se vit restituer la somme de 300 CYP. 

EN DROIT 

l 0. Le 19 fevrier 2002, la Cour a re<;u du Gouvernement la declaration 
suivante: 

«J e declare qu 'en vue d'un reglement amiable de l'affaire susmentionnee, le 
gouvernement chypriote off re de verser a M. Kemal Selim 5 080 livres chypriotes a titre 
de satisfaction equitable, et 3 OOO livres chypriotes, plus TVA, pour frais et depens. Ces 
sommes, qui couvrent tout dommage materiel et moral eventuellement subi ainsi que 
Jes frais, seront payables clans les trois mois a compter de la date de l'arret rendu par la 
Cour en vertu de !'article 39 de la Convention europeenne des Droits de !'Homme. 
Le paiement vaudra reglement definitif de la cause. 

En outre, le Gouvernement s'engage a ne pas sollici ter le renvoi de l'affaire devant la 
Grande Chambre au titre de !'article 43 § I de la Convention. » 

11 . Le 12 fevrier 2002, la Cour a rec_;u la declaration suivante, signee 
par le representant du requerant: 

«J e note que le gouvernement chypriote est dispose a me verser la somme de 
5 080 livres chypriotes a titre de satisfaction equitable et 3 OOO livres chypriotes, plus 
TVA, pour frais et depens en vue d 'un reglement amiable de la requete ( ... ) pendante 
devant la Cour europeenne des Droits de !'Homme. 
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j'accepte ccu e proposit ion et renonce a toute autre prctention a I'encontrc de Chyprc 
a propos des faits a l'originc de la requete. J e declare l'afTaire definitivement reglee. 

La prcscntc declaration s'inscrit da ns le cad re du ri:glement amiable auquel le 
Gouvernement et moi-meme som mes parvenus. 

En out re, j e m'engage a nc pas solliciter le renvoi de l'afTaire devant la Grande Chambre 
au titre de !'article 43 § I de la Convention unc fois que la Cour a ura rcndu son arret. » 

12. Par une lettre du 26 mars 2002, le Gouvernement a par ailleurs 
informe la Cour qu'il avait depose le 28 fevrier 2002, pour adoption pa r le 
Parlem ent, un projet de loi qui permettra la celebration d'un ma riage civil 
lorsque l'un des futurs epoux ou les deux sont membres de la communaute 
turque. En vertu de ce proj et de Joi (intitule «Application de la loi de 2002 
sur le mariage civil aux membres de la communaute turque (Joi de 2002 
portant dispositions provisoires) »), les dispositions prevues par la loi 
n° 339 sur les afTaires familia les (ma riage e t divorce) de la communaute 
turque et par la Joi de 1960 sur les juridictions de la communaute turque, 
qui s 'appliquent actuellement a la celebration du mariage civil des 
Chypriotes d'origine turque, seront suspendues temporairement et tant 
que perdurera la situation anormale regna nt sur l'ile. Conformem ent a 
ce proje t de loi, le ma riage civil clans de tels cas sera regi, lui aussi 
te mporaire ment e t tant que perdurera la situation a norma le regnant sur 
l'ile, par les dispositions d'une nouvelle loi (« la loi de 2002 sur le mariage 
civil »), dont le texte a egalement ete propose pour adoption par le 
Pa rlement e t qui s'appliquera a tous les Chypriotes, sans distinction 
d 'orig ine. 

13. Le 15 avril 2002, le requerant a envoye la lettre suivante : 

«Nous vous remercions pour vot re lettrc d u 2 avril 2002 nous informant de la decision 
d u gouvernement chypriotc de deposer un proje t de loi concerna nl le probleme souleve 
da ns notre a fTaire. Nous esperons q ue le parlcmenl chypriote reglera cct te question a 
brer dela i. » 

14 . Le 26 avril 2002, le Gouvernement a adresse a la Cour une Iettre 
a insi libellee : 

«Nous vous informons que le projet de loi en question depose au Parlement par le 
gouvernement le 28 fevrier 2002, sous sa forme amendee par la Cha mbre, uniquement 
pour des raisons d'urgence ( ... ),a e te approuve e t adopte par le Parlement hier, c'est-a­
d ire le 25 avril. Nous esperons que cc fait nouveau scra utile a la Cour lorsqu 'ellc 
cxaminera la question d'un reglement amiable de l'afTaire selon les termcs de !'accord 
conclu entre les parties ( ... ) Nous vous adresserons une copie de la nouvelle loi des sa 
publication au J ournal officicl de la Republiquc. » 

15. Le 23 mai 2002, le Gouvernem ent a fait pa rve nir a la Cour une 
copie de la nouvelle loi n° 46(1)/ 2002 porta nt a pplication temporaire de la 
loi n° 279 sur le ma riage aux membres de la communaute turque, qui avait 
e te a doptee pa r le Parlement, ainsi que la le ttre suivante : 
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« ( ... ) Veui llez trouver ci-joint copie de la loi en question (loi n° 46(1)/2002) qui a ctc 
adoptee par le Pa rlcment le 25 avril 2002 e t publiee aujournal officie l de la Republique 
le 2 mai 2002. 

Quant au droit des citoyens de la Republiquc appartenant a la communautc turque de sc 
marier a Chyprc, lcs grandes ligncs des divcrses dispositions de cct te loi sont les suivantes: 

I. Avant )'adoption de la loi n" 46(1)/2002, lcs dispositions de la loi n° 279 sur le 
mariage ne permettaient pas aux citoyens susmentionnes de se marier a Chypre. En 
efTet, lesdites dispositions, qui prcvoyaient la celebra tion des mariages civils a Chypre 
par des maires faisant fonction d 'officie rs ma trimoniaux, n'etaient pas applicablcs 
lorsque l'un des futurs epoux c ta it d'origine turque e t de confession musulmane. 
L'obstaclc a !'application de la loi sur le mariage aux citoyens de la Republique qui sont 
membres de la communautc turque est dcsormais leve, la nouvelle loi n° 46(1)/ 2002 
abolissant !'art icle 34 litigicux de la loi n" 279 sur le mariage, dont les d ispositions 
ctaient a l'originc de l'obstaclc. 

2. En mcme temps, la nouvelle loi cnoncc q ue, tant que perdurera la situation 
anormale regnant sur l'ilc, les dispositions de la loi n° 279 sur le mariage rela tives a 
toute quest ion regie par la loi, y compris la celebrat ion des mariages civils par des 
officiers matrimoniau.x, s'appliqueront egalement Jorsquc l'un des futurs epoux OU les 
deux apparticnncnt a la communaute turquc. 

3. L'cfTe t combine des dispositions susmcntionnees de la nouvelle loi n° 46(1)/2002 est 
que les membres de la communautc turque peuvent dcsormais contracte r un mariage 
civil en vertu des d ispositions de la loi n° 279 sur le mariage, c'est-a-dire qu'i ls pcuvent 
faire celebrer leur mariage par un officier matrimonial en applicat ion de la loi n° 279. 

II y a lieu de noter que ( ... ) lorsque le Parlement adoptera une nouvelle loi de synthese 
sur le mariagc civil abolissant les diverses lois (y compris la loi n° 279) qui regissent 
actuellement la celebration des mariages civils a Chypre, la question de la celebration 
du mariage civil des membres de la communautc tu rque sera rcgie par les dispositions 
d'une loi qui scra adoptee en meme temps par le Parlement ( ... ) Les dispositions du 
projet de loi pertinent a cet egard (copie ci-jointc) qui a e te depose au Parlemcnt e t est 
actuellemcnt devant la Chambrc avec le projc t de loi de synthcse sur le mariagc civi l 
sont en fait identiques aux dispositions de la nouvelle loi n° 46(1)/2002, la seule 
difference e tant quc, lorsque la nouvelle loi de synthese sur le mariage civil sera 
adoptee par le Parlement , la loi rcgissant la celebration du rnariage civil des mcmbres 
de la communautc turque sera ladite loi de synthese sur le mariage civil, en lieu e t place 
de la loi n° 279.)) 

16. La Cour prcnd acte de )'accord a uquel sont parvenues Jes parties 
(article 39 de la Convention). Elle consta te en outre que la Joi 
n° 46(1)/2002, adoptee en mai 2002, prevoit )'application de la Joi n° 279 
sur le mariage aux membres de la communaute turque, leur conferant 
a insi le droit de se marie r. Elle releve egalement qu 'un proje t de Joi sur 
le mariage civil (la loi de 2002 sur le mariage civil), qui s'appliquera a 
l'ensemble des Chypriotes, sans distinct ion d 'origine, doit egalement e tre 
adopte pa r le Pa rlement. Des lors, la Cour n'apen;oit aucun motif tenant 
au respect des d roits de l' homme qui exigerait qu'elle poursuive l'examen 
de la requete (articles 37 § l in.fine de la Convention et 62 § 3 du regleme nt 
d e la Cour). 



ARRET SELIM c. CHYPRE (REGLEMENT AMIABLE) 195 

17. Partant, ii y a lieu de rayer l'afTaire du role. 

PAR CES MOTIFS, LACOUR, A L'UNANIMITE, 

1. Decide de rayer l'aff aire du role; 

2. Prend acte de !'engagement des parties de ne pas demander le renvoi de 
l'afTaire devant la Grande Chambre. 

Fait en anglais, puis commu nique par ecrit le 16 juille t 2002, en 
application de l'article 77 §§ 2 et 3 du reglement. 

Michael O'BOYLE 
Greffie r 

Nicolas B RATZA 

President 
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SUMMARY' 

Lack of legal representation in proceedings concerning child care 
Taking of child into care at birth and subsequent freeing for adoption 

Article 6 §I 

199 

Fair hearing - Access lo a court- Civil proceedings -Lack eflegal representation in proceedings 
concerning child care - Legal representation - l!,Jfective access to a court - Effective 
participation ef party to court proceedings - Complexity ef case - Importance ef what is at 
stake - Emotive nature ef subject matter - Refusal ef atfjournment to allow party to obtain 
legal representation 

Article 8 

Family life- Taking ef child into care at birth - l nteiference- Protection eflzealth-Proteclion 
ef the rights and freedoms ef others - Necessary in a democratic society - I nvolvemenl ef parents 
in decision-making process - Relevant and sufficient reasons - Removal ef child from mother 
immediately qfler birth - L imited capacity and opportunity to cause harm -Absence <if suspicion 
ef life-threatening conduct - Lack of legal representation in proceedings concerning care and 
freeing for adoption orders - Lack ef time between making ef care order and making ef freeing 
for adoption order 

* 
* * 

The applicants are a married couple, P. a nd C., and their da ughter, S., born in 
1998. During P.'s pregnancy, the local a uthority was informed that he r son from a 
previous marriage in the United States had been taken into protective custody 
there in 1994 as a suspected victim of induced illness abuse (Munchausen 
syndrome by proxy) and that she had subsequently been convicted in that 
connection. The local authority decid ed to place the unborn child on the Child 
Protection Register and undertake a fu ll risk assessment. As the parents were 
uncooperative, the local authority decided in April 1998 to take out an emergency 
protection order at birth. S. was born on 7 May 1998 by Caesarean section. The 
same day, the local authority applied for a n e merge ncy protection order and, as 
the hospita l confirmed tha t it could not guarantee the child 's safety, the 
a uthority decided to serve the order a nd removed the child. The pa rents were 
allowed supervised contact several times a week. The local authority applied for a 
care order and in Novembe r 1998 made an application for S. to be freed for 
adoption. Du ring the hearing of the application for a care order in the High 
Court, P.'s legal representa tives withdrew from the case. After granting a n initia l 

I. This summary by the Registry docs not bind the Court. 
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adjournment, the judge ref used a further adjournment, considering that P. was 
able to conduct her own case (C. having withdrawn from the proceedings) and 
that delay was not in the child's interests. After the hearing, which lasted twenty 
days, the judge made a care order. One week later, the same judge heard the 
application for S. to be freed for adoption. He declined to defer the proceedings in 
order to a llow P. and C. to obtain legal representation and, concluding that there 
was no realistic prospect of returning S. to their care, he issued an order freeing S. 
for adoption. S. was placed for adoption in September 1999 and an adoption order 
was made in March 2000. No provision was made for future direct contact between 
P. and C. and their child, such contact being at the discretion of the adoptive 
parents. 

H eld 

(I) Article 6 § I : There could be no doubt about the seriousness of the outcome of 
the proceedings for P. and C. The former was required as a parent to represent 
herself in proceedings of exceptional complexity and her a lleged disposition to 
harm her own children, along with her personality traits, were at the heart of the 
case. In view of the complexity, the importance of wha t was at stake and the highly 
emotive nature of the subject matter, the principles of e ffective access to a court 
and fai rness required that she receive the assistance of a lawyer. Moreover, while 
P. and C. were aware that the application for freeing for adoption was likely to 
follow within a short time, this did not mean that they were in an adequate 
position to cope with the hearing on that matter, which a lso raised difficult points 
of law and emotive issues. The Court was not convinced tha t the importance of 
proceeding with expedition necessita ted the draconian action of proceeding to a 
full and complex hearing, followed within one week by the freeing for adoption 
application. It would have been possible fo r the judge to impose strict time-limits 
and the possibility of some months' delay in reaching a final conclusion was not so 
prejudicial to S.'s interests as to justify the brevity of the period between the two 
procedures. The procedures adopted not only gave the appearance of unfairness 
but prevented the applicants from putting forward their case in a proper and 
effective manner. The assistance of a lawyer during the hearings was thus 
indispensable. 
Conclusion: violation (unanimously). 
(2) Article 8: (a) It is not the Court 's role to examine domestic law in the 
abstract and, in any event, since circumstances may be envisaged in which a 
young baby might be adopted in conformity with Article 8, it could not be 
considered that the law per se was in breach of that provision. 
(b) Removal of S. at birth: It was undisputed that there had been an interfe rence 
and that the interference was in accordance with the law and pursued the 
legitimate aims of protecting the health and rights of the child. As to the 
necessity of the interference, the Court was not persuaded that there had been 
any failure to involve the parents in the investigative procedure conducted by the 
local authority and, while the applicants compla ined that they were not properly 
informed that the authority was going to remove the child at birth, it appeared 
that they were nonethe less aware that the option was being considered. In fact , 
no final decision was taken until the day of the birth. Nor could the authority be 
criticised for not attempting to have an interpartes hearing: it was within the proper 
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role of the a uthority to take steps to obtain an emergency protection order and 
there were relevant and sufficient reasons, so tha t the decision could be regarded 
as necessary. Nevertheless, considera tion also had to be given to the manner of 
implementa tion. Following the birth, P. was initially confined to bed a nd it was 
not appa rent why it was not possible for S. to remain in the hospital a nd spend at 
least some time with P. under supervision, since P.'s capacity a nd the opportunity 
to cause harm were limited. Indeed, there was no suspicion of life-threate ning 
conduct, ma king the risk more manageable, a nd it had not been shown tha t 
supervision could not have provided adequa te protection. Consequently, the 
draconian step of removing the child shortly after birth was not supported by 
releva nt a nd sufficient reasons. 
Conclusion: violation (unanimously). 
(c) The care and freeing-for-adoption proceedings: The complexity of the case a nd 
the fine balance to be struck between the interests of S. a nd her parents required 
tha t pa rticular importance be a ttached to the procedura l obligations inhere nt in 
Article 8. The lack of lega l representation, togethe r with the lack of a ny rea l lapse 
of time between the two procedures, deprived the applicants of a fair a nd efTective 
hearing under Article 6 a nd, having regard to the seriousness of what was a t s take, 
a lso prevented them from being involved to a degree sufficient to provide them 
wit h the requisite protection of their interests . 
Conclusion: viola tion (six votes to one). 
The Court considered unanimously that no separate issue a rose under Article 12 of 
the Convention. 
Article 4 1: The Court made awards in respect of non-pecuniary damage a nd in 
respect of costs and expenses. 
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In the case of P ., C. and S. v. the United Kingdom, 
The European Court of Human Rights (Second Section) , sitting as a 

Chamber composed of: 
Mr J.-P. COSTA, President, 
Mr A.B. BAKA, 
Sir Nicolas BRATZA, 
Mr G AUKUR j ORU OSSO. , 

Mr L. L OUCAlDES, 

Mr C. BiRSAN, 
Mr M. UGREKHELIDZE,judges, 

and Mr T.L. EARLY, Deputy Section Registrar, 
H aving de liberated in priva te on 26 March and on 2 July 2002, 
Delivers the following judgment, which was adopted on the las t­

mentioned da te: 

PROCEDURE 

1. The case originated in an application (no. 5654 7 / 00) against the 
United Kingdom of Great Britain and Northern Ireland lodged with the 
Court under Article 34 of the Convention for the Protection of Human 
Rights and Fundamental Freedoms ("the Convention") by three United 
States and/or United Kingdom nationals, Mrs P., Mr C. and Ms S. ("the 
applicants"), on 23 December 1999 and 25 December 2000 respectively. 

2. The applicants, who had been granted legal a id, were represented 
by Mr R. Stein, a solicitor practising in London. The United Kingdom 
Government ("the Government") were represented by their Agent, 
Mr H. Llewellyn of the Fore ign and Commonwealth Office, London. The 
President of the Chamber acceded to the applicants' request not to have 
the ir names disclosed (Rule 47 § 3 of the Rules of Court) . 

3. T he applicants a lleged tha t the measures taken by the authorities in 
removing S. at birth from her parents, placing her in care and freeing he r 
for adoption breached Article 8 of the Convention a nd tha t the procedures 
followed were in breach of Article 6 of the Convent ion. They a lso relied on 
Article 12 of the Convention. 

4. The application was a llocated to the Third Section of the Court 
(Rule 52 § I). Within tha t Section, the Chamber that would consider the 
case (Article 27 § I of the Convention) was constituted as provided in 
Rule 26 § 1. 

5. On I November 200 l the Court changed the composition of its 
Sections (Rule 25 § l ). This case was assigned to the newly composed 
Second Section. 

6. By a decision of 11 December 200 l , the Chamber declared the 
applicat ion admissible. 
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7. The applicants and the Government each fil ed observations on the 
merits (Rule 59 § l ). 

8. A hearing took place in public in the Huma n Rights Building, 
Strasbourg, on 26 March 2002 (Rule 59 § 2). 

There appeared before the Court: 

(a) for the Government 
Mr H. L LEWELLYN, 

Mr A. McFARLANE QC, 
Mr T. EICKE, 

Ms L. HARRISON, 

Ms J. RIDGWAY, 

Ms J. GRAY, 
Ms C. McCRYSTAL, 

(b) for the applicants 
Ms B. H EWSON, 

Mr D. CASEY, 
Mr R. STEIN, 

Ms N. MOLE, 
Mr C. STOCKFORD, 
Ms K. W EED, 

The applicants P. and C. were a lso presen t. 
The Court heard addresses by Ms H ewson and Mr McFarlane. 

THE FACTS 

I. THE CIRCUMST Al~CES OF THE CASE 

Agent, 

Counsel, 

Advisers; 

Counsel, 
Solicitor, 

Advisers. 

9. P., born in 1958, is a citizen of the United Sta tes of America; C ., the 
husband of P., was born in 1962 a nd is a United Kingdom citizen; S., their 
daug hte r was born in 1998 and is a United Kingdom a nd American citizen. 
They are all resident in the U nited Kingdom. 

A. Events in the United States of America 1976-96 

10. In J a nuary 1976 P., then living in the United States of America, 
gave birth to a son A. shortly befor e her eighteenth birthday. In 1980 
P. married he r firs t husband and had a second son B. in February 1985. In 
1992 she and he r husband separated . Both parents contested cus tody of B. 

11. Between December 1990 and January 1994 B. was ref erred to his 
genera l practitione r for som e forty-seven complaints. 
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12. In March/April 1993 B. was ta ken for examination to hospital on 
numerous occasions for compla ints of diarrhoea and fever, and on each 
occasion he was found to be in a normal condition. When on 18 April 
1994 B. was admitted to hospital, a laboratory stools test indicated the 
presence of phenolphthalein (a laxative) . The doctor was satisfi ed that P. 
had been responsible for laxative poisoning and reported the matter. 

13. On the same date t he Californian authorities took B. into protective 
custody, alleging that P. was harming her son, then aged 9, by administering 
laxatives to him inappropria tely. He was suspected of being a victim of 
induced-illness abuse, the syndrome known variously as Muncha usen 
syndrome by proxy ("MSBP"), fabricated or induced illness, illness­
induction syndrome or paediatric falsified condition. MSBP is a label 
sometimes used to describe a form of psychiatric illness, mainly found in 
women, who seek attention by inducing illness in their children or 
inventing accounts of illness in their children, a nd by repeatedly presenting 
their children to the medical authorities for investigation and treatment. 

14. On 23 August 1994 a Californian court ordered that B. live with his 
father. Following this placement, B. did not suffer from any acute or 
abnormal dia rrhoea. At a hearing in September 1995, the court approved 
supervised contact between P. and her son B. once a month for two to four 
hours for the following t hree years. P. was informed that, if she wished 
increased contact, it could be envisaged in a supervised, therapeutic context . 

15. P. was cha rged with cruelty towards B. a nd endangering B. 's 
health, a felony offence under section 273A(a) of t he Californian Penal 
Code. A report prepared by Dr Schreier sta ted that P. suffered from 
MSBP a nd that she had victimised B. over several years, causing him 
severe diarrhoea, possibly vomiting, weight loss and multiple non-trivial 
procedures a nd hospitalisations. On 4 October 1995, after a five-week 
trial before a jury in the Superior Court of California, she was convict ed 
of a misdemeanour under section 273A(b), a lesse r offence, and acquitted 
of the felony. On 17 November 1995 she was sentenced to three years' 
proba tion a nd three months in custody, subsequently suspended. She was 
als.o ordered to enter and complete a "psychological and psychia tric 
treatment progra mme". 

16. During the divorce proceedings, P. was required to have therapy as 
a condi tion for getting custody of B. and saw a therapist from 1992 until 
the end of 1993. From lat e 1992 she was prescribed a n a ntidepressant by a 
psychiatrist whom she saw regularly to review the medication. She a lso 
consulted with psychiatris ts during the crimina l tria l. From a bout April 
to December 1995, she saw a psychologist twice a month for therapy. 

17. On 2 May 1996 the Californian family court reduced contact to one 
supervised occasion per month. It was ordered that any additional contact 
visits would have to occur in a therapeutic setting with a doctor present. 
Her appeal against this was dismissed. 
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18. During 1996 P. met her present husband, C ., a qua lified social 
worker who was studying for a doctorate in philosophy and researching 
into cases of women wrongly accused of MSBP. 

B. P.'s pregnancy and first contacts with the social services in the 
United Kingdom: Rochdale 1996 

19. In November 1996, in breach of the probation order, P. came to 
visit C . in the United Kingdom. P. and C. were married in September 
1997 in the United Kingdom. P. discovered shortly afterwards that she 
was pregna nt . 

20. Rochda le Metropolitan Borough Council {"the local authority") 
became aware of the pregnancy after P. had taken steps with a view to 
obtaining an annulment of her previous marriage and her ex-husba nd 
had informed the district attorney in California who in turn made 
contact with the authorities in the United Kingdom, giving information 
about P.'s conviction for harming her son B. The local a uthority was 
informed of the pregnancy by P.'s doctor and commenced an investigation. 

21. Social workers were in contact with P. and C. fromJanuary 1998. A 
letter was sent to arrange a meeting. Prior to the proposed meeting, there 
were severa l exchanges on the telephone. C. considered that the social 
services should provide more detailed information before a meeting took 
place a nd made a list of requirements regarding access to fil es a nd copies 
of documents. Tension arose when the social worker request ed tha t P. give 
her date of birth in order to confirm that she was the person concerned in 
the informa tion from the United States. P. initia lly refused to give this 
information. The proposed meeting was cancelled. 

22. On 2 1 J anuary 1998 the applicants' solicitors wrote to the social 
services requesting that they provide information to both themselves and 
P. directly, concerning, inter alia, the reason for the proposed meeting, 
details of any information in their possession, forms for applying for 
access to socia l-work fil es, specific details of child protection concerns in 
the case and a list of every person with whom P. had been discussed. 

23. On 28 January 1998 a meeting took place attended by P. and C., 
socia l workers and the police. 

24. There was further correspondence between the local a uthority and 
the applicants' solicitors concerning the appointment of an expert to assess 
the risk to the unborn child, pursuant to section 4 7 of the Children Act 
1989 {"the section 47 assessment"). By letter dated 17 February 1998, the 
local authority's solicitors noted that the applicants were not happy with 
the proposed expert, Dr Bentovim, and requested further details of any 
obj ections. They pointed out that the person suggested by the applicants was 
not an expert in MSBP and requested details of the other proposed experts. 
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25. On 18 February 1998 the local authority made contact with 
Dr Eminson, a consultant child and adolescent psychiatrist who had been 
proposed by t he applicants, with a view to her undertaking a n assessment. 

26. By le tter da ted 13 March 1998, the local authori ty's solicitor 
referred to a letter of 11 Ma rch 1998 by the applicants' solicitors. It was 
pointed out that, as there were no care proceedings in train, there was no 
obligation on the local a uthority to agree a le tter of instruction for the 
expert with the applicants. At tha t s tage, a ll tha t was required was P.'s 
agreement to see the exper t. The view was expressed that it was for 
the local a uthority to decide wha t documents to submit to the expert, 
a lthough they would have no objection to the applicants' provid ing extra 
documentation. Although they wished to work in coopera tion with P., they 
could not a llow her to dic ta te the course and conduct of the section 47 
assessment. 

27. On 2 March 1998 a case conference was held by the local authority 
a ttended, inter alia, by socia l workers, P. 's genera l practitioner, a health 
visitor, a midwife, P. a nd C., P.'s solicitor and the paternal grandmother 
of the unborn child. The minutes of the mee ting sta te tha t the reason 
for the conference was tha t P. had a conviction which led to concern that 
her child might be a t risk of induced illness/injury after it was born. It 
was noted tha t P. disputed deta ils of the background to her conviction, 
claiming, inter alia, tha t there was evidence of her son B. having had 
diarrhoea as she a lleged. C . was noted as accepting tha t the exis tence of 
a conviction could g ive rise for concern but not tha t it automatically meant 
his wife suffered from MSBP, a lleging that there was no direct evidence of 
any harm having been inflicted by her. Due to the concern that P. suffered 
from MSBP, it was decided to place the child on the Child Protection 
Register a t birth and to undertake a full risk assessment. 

28. On about 16 March 1998 Dr Eminson agreed to act as exper t in the 
assessment to take place. 

29. On 18 March 1998 the applicants' solicitors wrote to the local 
authority, point ing out tha t t heir request fo r a n agreed le tte r of 
instruction a nd the list of documents given to the expert was based on 
good practice and procedure a nd t ha t , a lthough there were no care 
proceedings, they had assumed t he same principles would be applied. 
They stated tha t P. could not be expected to go into a meeting blind to 
the specific points the doctor had been asked to address and that they 
needed a list of documents in order to assess whether they wished to 
provide the expert with anything furt her. 

30. By re ply of t he same date, t he local authority's solicitor sta ted tha t 
a section 4 7 assessment procedure was a t the entire discretion of the local 
a uthority and tha t differen t principles a pplied than in care proceedings. 
H owever, they were prepared to d isclose the lis t of docum en ts sent to 
Dr Eminson a nd se t out the questions which they would ask her to address. 
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3 1. On 25 March I 998, in discussions between the applicants' solicitors 
and the local authority, it was indicated that the applicants were no longer 
happy with Dr Eminson. 

32. On I April I 998 the local authority held a case conference to review 
the situation. It was found that the parents had not cooperated with the 
local authority assessment, or that their cooperation was superficial. 
A combination of excuses and evasiveness had made it impossible to hold 
more than one meeting. There still appeared to be a complete denial 
about events in the United States. The local authority's solicitor had 
spoken with the district attorney involved in the case in California and 
reported a number of allegations, including the concern that P. suffered 
from SBP as shown by her own medical history, that C. had impersonated 
a therapist in trying to convince P.'s probation officer that she was 
complying with an order and that P. had harassed Dr Shrcier and the 
district attorney by telephone calls. It was noted that P. and C. were 
unwilling to see the expert proposed by the local authority. It was 
decided to take out an emergency protection order at the child 's birth as 
there was 

"reason to believe that the baby would be at ri sk of significant harm if le ft in the care 
of his/her parents; there has been no genuine cooperation from the parents and it would 
be impossible for the Socia l Services ... to manage the risk without legal jurisdiction 
which includes removal in the first instance. An application for interim care 
proceedings would require notice and [there were] reasons to believe that the parents 
would evade the authorit ies". 

The address of the foster placement was to be kept secre t to avoid 
harassment or an attempt to remove the child. The parents were to be 
told about the intention to take legal action in general terms. 

33. On 7 April 1998 the applicants' solicitors confirmed that P. and C. 
would see Dr Eminson. They attended an appointment on 28 April 1998. 

34. On 8 April I 998 Dr Schreier wrote to the local authority, 
expressing grave concern and recommending the removal of the baby at 
birth a nd strict supervision of contact as there was a high level of risk of 
harm from P. 

35. On 30 April 1998 the local authority was approached by C.'s 
mother, asking whether the child could be placed with her. The local 
authority decided to raise the matter with Dr Eminson as pa rt of her 
assessment. 

36. Notes dated 6 May l 998 of a discussion between the assis tant 
director (social services) and Dr Eminson included the doctor's view that 
the basis upon which to work with the parents was extremely limited given 
the absence of acceptance/agreement about concerns over the unborn 
baby or the past history in America. She had found t hat the parents were 
not prepared to discuss the real issues with her, that C. was mainly 
interested in the battle with the authorities and that the couple showed 
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little concern for or awareness of the key issue, that of the safety of the 
unborn baby. Although a definitive conclusion was difficult, the risk 
factors were not in her view sufficiently worrying to justify not telling the 
parents about the proposed application for an emergency protection order 
at birth. While the possibility off urther assessment with the couple and 
newborn baby at a residential facility was not ruled out, this was not 
possible at that time due to the limited degree of cooperation and 
commitment of the parents. 

3 7. By 30 April 1998 it was becoming likely that, due to the lie of the 
baby, P. would have to have a Caesarean section instead of the planned 
delivery at home. The midwife reported that the consultant Dr Maresh 
wanted P. to be admitted on 6 May 1998 for an elective Caesarean, but 
that P. had refused and gone home. The midwife was noted in the social­
work records as having become very angry with P. and C. for resisting 
medical advice and, later, for having claimed that they had been lucky to 
get a live baby. 

C. The birth of S. and the emergency and care proceedings 

38. On 7 May 1998, a t 4.42 a.m., S. was born by Caesarean surgery. C . 
had brought P. to the hospital when her waters broke a t home. 

39. The local authority applied for a n emergency protection order at 
about 10.30 a.m. They contacted the hospital concerning the possibility of 
staff supervising the baby a t the hospital. After discussions, it was confirmed 
to the local authority by the hospital management that, even with security 
measures, they could not guarantee the baby's safety. The Government 
stated that the hospital was concerned by the difficult behaviour of a friend 
of P.'s who d emanded to be present during the operation and had to be 
threatened with removal by security guards, and the aggressive attitude of 
P.'s friends and family towards staff after the birth. The applicants have 
stated tha t there is no evidence for these allegations in the records. Notes 
in the hospital records indicated that a t 3.30 p.m. Dr Maresh had stated that 
he would prefer the visit of the social workers to be deferred, as the news 
might upset P. a nd cause a rise in blood pressure. 

40. At about 4 p.m. it was decided to serve the emergency protection 
order on the applicants with a view to removing S. to foster care. 
According to the Government, C.'s mother refused to a llow S. to be 
removed a nd C.'s father threatened to follow the social workers and 
the baby. Safe departure from the hospital was only achieved with the 
assistance of the hospital s taff. The applicants stated that there was no 
evide nce for this in the records, although they accepted tha t the family 
were very upset when S. was removed, and C.'s mothe r pleaded wit h the 
socia l workers not to let S. go to strangers. 
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4 1. A contact visit was a rranged on 8 May 1998, attended by C. and his 
parents. While social services had considered taking S. back to the hospita l 
for visits while P. was a n inpatient, it was felt that it was not in the 
interests of S. as a newborn ba by to be transported on a trip of some 
twenty-five to thirty miles. 

42. P. remained in the delivery unit due to concerns about her blood 
pressure. It was noted by her consultant that she was very clearly 
distraught about events. She was prescribed drugs to suppress lactat ion 
a nd a nti-hypertensive medication. She was discha rged on I 0 May 1998. 

43. The local authority meanwhile applied to the court for a care order 
under the C hildren Act 1989. 

44. P. a nd C. were a llowed supervised contact with S., initially three 
times a week. The first visit occurred on 11 May I 998. P. and C. applied 
for more access and were supported by the guardian ad !item a ppointed by 
the court to represent S. Contact increased to four times a week from 
15 June 1998. S. also had contact with her ma te rnal and paternal 
grandparents. 

45. P. and C. developed an excellent rela tionship with their baby 
da ughter S. The notes made by the supervising officials were positive and 
complime ntary. The paternal grandparents were also observed to have a 
caring and attentive rela tionship with her. 

46. On 13 May 1998 the local authority suspended the assessment of 
the paternal gra ndpa rents which had commenced after their approach to 
the local authority on 30 April 1998. This was to awa it the directions of the 
court, as advised by their counsel. The grandparents were advised of this 
on 14 May 1998. 

47. On 14 May 1998 the case was transferred from the county court to 
the High Court on grounds of complexity. 

48. Dr Eminson issued her report on 29 June 1998, stating that in 
order to assess the risk to S. it would be necessary to obtain, inter alia, 
a psychia tric assessme nt of P. and her capacity to change and a 
comprehensive social work assessment of each family member, including 
the grandparents, as regards their capacity to care for a nd protect S. 

49. On 3 1 July 1998 the timetable for the proceedings was set by 
a circuit judge and the hearing da te fixed for Februa ry 1999. It was 
directed that the assessme nt of the grandpa rents should be undertaken 
by a n exper t but that the local authority should provide the factual 
background. 

50. In a report da ted 2 I September 1998, a social worker recorded the 
factua l investigation into the paternal grandpa rents. 

5 1. In his report dated 28 September 1998 for the guardian ad 
litem appointed by the court to represent S., Dr Davis, a consultant 
paediatrician, found, inter alia , a clear and chronic pa ttern including 
unexpla ined symptoms suggesting that P. sufTered from a severe illness; 
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a definitive episode of poisoning; non-appearance of symptoms when the 
child was supervised by others and resolution of the health problems in 
the child after separat ion from the mother; extensive inaccuracies and 
inconsistencies by P. when repeating he r history to different doctors; and 
exceptionally frequent medical attendance by mother and children. His 
opinion was that B., and to lesser extent A., had been victims of child 
abuse on the fabricated illness spectrum. The tendency to fabricate 
appeared to be ongoing (references were made to P.'s conduct during her 
pregnancy with S.: she had, for example, complained of ulcer symptoms 
but no ulcer was found, and she had refe rred to a stomach tumour which 
was presumably a besore 1 removed in 1994). His view, strongly expressed , 
was that the risks to S. of rehabilitation with P. outweighed the advantages. 

52. On 17 and 18 November 1998, the local authority informed P. 
and C . of their intention to a pply for a free ing for adoption order unde r 
the Adoption Act 1976. 

53. On 26 November 1998 Dr Maresh, P.'s obstetrics consultant, gave a 
statement indicating tha t it was clear to him that P. was aware that there 
was a strong possibility that her baby would be taken away from her at birth 
and tha t this made it difficult for he r to stay at the hospital. H e noted that 
during her pregnancy the number of assessments that P. was undergoing 
had sometimes interfered with the making of ante-natal appointments. 

54. On 10 December 1998 Dr Bentovim issued his psychiatric report. 

(i) It was noted that, during his meetings with P., she had been 
superficially cooperative. She had considered that the test which found a 
laxative in B. 's stools could have been a false positive. She accepted that B. 
had been hospita lised too often and that she had a llowed emotiona l harm to 
come to him. Her explanation was that she had been a victim of the divorce 
process and suffered considerable financial stress. The only statement by P. 
in which she appeared to take responsibility for exaggerating B.'s illness was 
when she said that she had exaggerated the number of loose stools that he 
had had. There was a sense of evasiveness and minimisation, even a degree of 
trivialisation of what was discussed. It was difficult to tell whether some 
events referred to by P. were a constructed reality or had really happened. 

(ii) As regards C., his research attempted to show that health 
practitioners sometimes developed a perspective where they created the 
notion that the parent was inducing illness in a child, thus demonstrating 
the misuse and fallibility of medical authority. C. had stated that there was 
nothing to suggest that P. would harm S. He was prepared to look after 
S. alone if necessary. Together, P. and C . had stated that they would 
undertake any therapeutic work with a view to obtaining care of S. without, 
however, acknowledging that there was a problem as far as P. was concerned. 

I. A condition caused by the swallowing of hair and the biting of hair and nails. 
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(iii) As regards the paternal grandparents, they tended to agree with 
the parents' analysis of the situation and found it hard to face up to the 
fact tha t P.'s actions had given rise to major concerns about her potential 
to harm. There wer e positive factors in their favour (such as their 
commitment and desire to protect S.). However, the main problem if S. 
were placed with them would be their age when S. reached her 
adolescent phase of development. 

(iv) The report found that P. had a personality disorder, including a 
factitious disorder, as disclosed by her gross exaggeration of having 
had ovarian cancer and stateme nts about miscarriages as well as the 
fabrication and exaggeration of B.'s symptoms. While P. had indicated 
a willingness to accept therapeutic work, which would have to be 
prolonged and required considerable motivation to change, she had 
not accepted how extensive such cha nge needed to be. As regarded 
a possible referral to the Cassell Hospital, it was noted that this 
would require considerable commitment on the part of both parents. 
Although the couple had indicated a wilJingness to ente r such a 
therapeutic setting, P.'s level of motivation was limited. It might , 
however, be advantageous for P. to be admitted to a special clinic for a 
further detailed assessment of whether a referral to Cassell Hospital 
would be appropria te. 

(v) The report concluded that C. was not himself a direct risk 
to S. but was so indirectly. He embraced his wife's views and had a 
limited understanding of the local authority's concerns. Similarly, the 
grandparents would be protective of S. if she were placed in their care 
but, as they would be in their 70s when S. was 14 years old, they would 
have increasing difficulties in meeting her growing e motional needs. It 
was therefore difficult to consider them as possible long- or short-term 
carers because S. needed to be in a secure long-te rm placement by 
her first birthday. As regards contact, the fact that the fabrication of 
symptoms was not life-threatening meant that contact would need less 
r igorous supervision than in the case of more life-threatening abuse. 

55. On 16 December 1998 the local authority made an application to 
free S. for adoption. 

56. The local a uthority care plan dated 13 January 1999 stated that 
placement of S. with both parents would pose a serious risk to her. As 
the circumstances in which C. intended to offer to care for S. on his own 
were unclear, the concerns about her protection remained. Regarding the 
paternal grandparents, it was noted that they had not shared the concerns 
in respect of the risk to S. if she were placed with her pa rents, and that 
Dr Bentovim did not support placement with them, particularly because of 
their age. The local authority's view was that the care plan for S. should be 
permanent, secured by adoption, and that she needed to be placed with a n 
adoptive family as soon as possible. 
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D. The hearing of the application for a care order m the 
High Court, February-March 1999 

57. At a hearing, which began on 2 February 1999 and ended on 1 March 
1999, the High Court heard the local authority's application for a care order 
in respect ofS. The local authority informed the judge that there were nine 
fam ilies available and wa nting to adopt S. P. and C. were parties, as were 
S.'s pa ternal grandparents, while S. was represented by a professional 
guardian ad /item, solicitors and both senior and junior counsel. 

58. On 4 February 1999 C. applied for leave to withdraw from the 
proceedings, on the ground that he saw no prospect of success in 
obtaining custody of S. a nd that the stress of the proceedings was likely 
to lead to a breakdown in his health. On 5 February 1999 the judge 
granted him leave to withdraw. C.'s parents also withdrew from the 
proceedings. 

59. On the same dat e P. 's legal representa tives (leading counsel and 
solicitors) withdrew from the case, informing the judge that her legal a id 
had been withdrawn. It was later sta ted by the judge tha t they had 
withdrawn because P. was asking them to conduct the case unreasonably. 
In fact , her legal aid had not withdrawn, as the judge made clear in his 
judgment. The legal-aid certificate could not be formally discharged until 
P. had been given the opportunity to show why that should not happen. 

60. P. asked for an adjournment until 9 February 1999, which was 
granted. On that date P. asked for a further adjournment in order to 
apply for the reinstatement of her legal-aid certificate. 

6 1. The judge refused the adj ournment. As a result of this decision, 
P. conducted her own case, assisted by a "McKenzie friend", Mrs H . The 
applicant sta ted tha t she found conducting her own case immensely 
difficult. At one stage, she told the judge that she simply could not 
continue because she was so distressed. That was a fter cross-examining 
her own husband C., which she found very painful. However, the judge 
said tha t she should carry on. The solicitor for the guardian ad !item and a 
socia l worker visited P. that evening to persuade her to carry on. 

62. In his judgment, the judge explained his refusal of an adjournment: 

" In the first place I was satisfi ed tha t the mother had a very clear grasp of the 
voluminous documenta tion, at least as good and if not better a grasp than the lawyers 
in the case. Secondly, it was clear to me from the documents that the mother, who is 
an intelligent woman, was fully able to put her case in a clear and coherent way, an 
assessment that has been amply borne out by the hearing itself. 

Thirdly, I was confident that the Bar, in the form of leading and j unior counsel for t he 
local authority and the guardian ad Litem, would not only treat the mother fa irly but in 
the t radition of the Bar would assist he r in the presentation of any points she wished to 
advance, in so fa r as it would be professionally proper for them to do so. Once again tha t 
assessment has been fully justified by the conduct of counsel during the hearing. 
As examples, the local a uthority both facilita ted and paid for the at tendance of 
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Dr Toseland, consultant toxicologist, to attend as part of the mothe r 's case. Junior 
counsel for the local authori ty ... struggled manfully to e nsure that the mothe r had a 
complete set of the ever growing documenta tion. There were other examples. 

Fourthly, the outcome of the case seemed to me 10 hinge or be likely to hinge 
subs tantia lly on the mot hcr 's cross-examination, an area of the case in which the 
abili ty of lawyers to protect he r was limited. 

Finally, and most importantly, I was concerned about the prejudice to [S.) of what 
would have had to have been a very lengthy adjournment. Section I (2) of the Children 
Act expresses the general principle that de lay in resolving a child's future is prejudicial 
to that child's welfare. In this particular case intensive preparation for the hearing had 
been going on effectively since [S.'sJ birth in May 1998 a nd up until the outset of the 
hearing before me the mothe r had had the benefit of advice from her lawyers, la tterly of 
course from leading counsel. An adjournment would have involved a very substantial 
delay in resolving [S.'s) future. 

The hearing was estimated 10 las t, and did indeed, las t something in the order of 
twenty working days. A fresh legal team , assuming legal a id was res tored, would have 
need ed a substantial amount of time to master the voluminous documentat ion and to 
take instructions. Twenty days of court time simply cannot be conjured out of thin air. 

Furthermore the evidence of Dr ... Bentovim, the consultant child psychiatrist join tly 
instructed to advise me, amongst other things, on [S.'s] placement, was that a decision 
on her long-term future needed lo be both made and if possible implemented before he r 
firs t birthday. 

The consequence of the events I have described was that the mother has been obliged 
to conduct he r case in person with the assistance of a McKenzie friend, Mrs [H .). In their 
closing submissions Mr David Harris QC and Miss Roddy for t he guardian ad /item paid 
u·ibute to the manner in which the mother had conducted her case. They described he r 
as fighting bravely, resourcefully and skilfully for the return of her daughter. I would like 
to echo that tribute. I would also like to express my grat itude to the mothe r 's McKenzie 
friend ... who was clearly a conside rable support to the mother throughout the case. 

If the mother had been represented by counsel her case would, I th ink, have been 
conducted diffe rently, bu t I am entire ly satisfied that the result would have been the 
same. As so often happens the mother was given a latitude which would not be given to 
a li tigant who was legally represented. For example, I a llowed her to call a witness, 
Professor Robinson, who had not provided a s tatement prior to the hearing. I was also 
prepared for her to call a consultant psychologist who had given evid ence in the 
Ame rican proceedings, Dr [P.], who in the event was una ble to attend. I a lso a llowed 
the mother to cross-examine witnesses twice ... I have throughout the hearing 
endeavoured to ensure that the mothe r was treated fairly ..... 

l am the firs t to acknowledge tha t the courtroom is not a friendly environment a nd ... 
that those who a re not used to it find it difficult. H owever much experience the mother 
may have had of the legal system in the United States of America, I accept ... that she is 
not a lawyer. Further, the hearing has had in [S.'s] inte res ts to delve in to matte rs which 
were highly distressing to the parents and which are normally intensely private and 
would have remained private. 

It is my judgment that the mother 's case has been fu lly heard and that the hearing 
has been fair ... I reject any suggestion that had the mothe r been legally represented the 
result would have been diffe rent .'' 
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63. On 8 March 1999 the judge made a care order. In reaching his 
decision, he did not consider himself bound by the American convict ion 
a nd reached his own findings of fact on the available ma terial, which 
included a substantial volume of documents from the United States and 
expert reports. H e concluded beyond reasonable doubt that B.'s diarrhoea 
had been caused by laxative abuse on the part of P. on one occasion and, on 
a balance of probabilities, tha t a buse was the most likely cause of B. 's 
diarrhoea on two further occasions. He went on: 

"I a m therefore in no doubt and so find that [B.) did sufTer ha rm in the care of his 
mothe r. In my judgmcnt that harm was not limited to his phys ical health. I accept the 
argument of the local authority t hat he a lso sufTe red serious psychological harm .... " 

64. While the judge accepted tha t P. had not put S. a t risk during her 
pregnancy and that the parents' treatment of S. during contact sessions 
had been exemplary, he found that P. suffered from a personality 
disorder, and that such people were very difficult to treat and did not 
change easily. He considered that P. was in a state of deep denial about 
what had happened to he r son B. and the potent ia l risk that she posed to 
her daughter S. He referred to the expert evidence "that to receive help P. 
would need to accept that she remains a potentially dangerous person 
to S." and "that is impossible even to start where the mother is in denial 
to the extent that this mother plainly is". He noted that Dr Bentovim had 
found a small acknowledgment about her role in B.'s illness, but that P. 
had cha llenged the accuracy of his report on this point and embarked on a 
high-risk strategy of la unching an outright attack on the American 
evide nce. 

"At the end of a very careful a nd thorough cross-examination by the guardian 
ad lilem, Dr Bentovim agreed ... tha t given the depth a nd longevity of the 
mother's sta te of denial , a nd given that the fat her had embraced it fully, the 
time scale for any therapeutic work wi th the mot her designed to bring her to a 
state of understanding of and abi lity to address the risk posed to S. was way 
outside the time scale during which S. could be kept waiting for a permanent 
placement. Dr Bentovim's conclusion, reached I think with some regre t, was tha t 
in the circumstances there could be no question of reunifica tion of S. with her 
mothe r." 

65. The judge fou nd tha t C. was incapable of altering his emotional 
perception of P. or of accepting that she was responsible for harming her 
son B., a lthough with a different woman as a partner he would have been 
able to bring up a nd care for a child. The direction of the case could have 
been a ltered if C. had acknowledged that there was a serious risk to be 
guarded against. C. was dominated by the mother a nd unable to put S.'s 
interests and the need to protect her first. The judge concluded that S.'s 
moral or physical health would be endangered by leaving her with her 
parents. 
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E. The hearing in the High Court of the application to free S. 
for adoption and subsequent appeals 

66. On 15 March 1999 the same High Court judge heard the 
application to free S. for adoption. The transcript of his previous 
judgment was not yet available. The final order of 15 March 1999 listed 
P., C. and S. as respondents. According to the applicants, C. was present 
throughout and was specifically asked in court if he consented to a freeing 
for adoption order being made, and C. indicated that he was not. 

67. At the commencement of the hearing, P. informed the court that 
without legal representation she was significantly disadvantaged and was 
being deprived of a proper opportunity to advance her case. Both P. 
and C. had valid legal-aid certificates. The judge declined to defer the 
proceedings, finding tha t P. was capable of representing her interests 
and that she would have been put on notice by her lawyers at an earlier 
stage that the freeing for adoption application would follow the care 
order. Although he noted that there might appear to be "an element of 
railroading", on balancing the parents' interes ts against the need for S. to 
have her future decided at the earliest possible opportunity, he considered 
that S.'s interests preva iled. On the issue of the freeing for adoption 
application, the judge concluded that the parents were withholding their 
consent to adoption unreasonably as they should have accepted, in the 
light of the previous proceedings, that there was no realistic prospect of 
the rehabilitation of S. to their care. He therefore issued an order free ing 
S. for adoption. That permanently seve red legal ties between S. and her 
parents. As regards contact, he stated: 

" I'm assured by [the local authori ty) that there will be conventional le tter-box 
contact. But it wi ll in due course (if an adoption order is made) be essentially a matter 
for the adoptive parents as to precisely what contact [S.] has with her na tura l family." 

68. The judge refused P. leave to appeal against the order. Her renewed 
application before the Court of Appeal was refused after a hearing on 5July 
1999, where she and C. appeared in person. Although the Court of Appeal 
noted that C. was not a party to the appeal, it referred to the fact that C . 
had addressed the court at some length on the issues. It noted that tha t the 
trial was of exceptional complexity, with enormous documentation, much 
expert evidence and lasting twenty days. It found, however, tha t the judge 
had carefu lly and thoroughly weighed all the issues of fact and that he had 
been me ticulous throughout in ensuring fairness. No error of law or any 
failure of procedural fairness had been demonstrated. 

F. Adoption and arrangements for contact 

69. The last contact visit by P. and C. with S. was on 21 July 1999. 
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70. On 2 September 1999 S. was placed for adoption with a family. On 
13 October 1999 the local authority informed P. and C. that S. had been 
placed with adopters. 

71. S. was adopted by an order made on 27 March 2000. P. and C. were 
informed on 27 April 2000. 

72. The adoption order made no provision for future direct contact 
be tween S. and her parents. Any such contact was now at the discretion 
of the adoptive parents. By letter dated 6 July 2000, the local authority 
informed P. and C. that they could have limited indirect contact with S., 
namely, through Christmas and birthday cards, and presents. By letter 
dated 17 November 2000, the local authority informed them that contact 
was reduced at the request of the adopters to a letter from the parents 
once a year. 

II. RELEVANT DOMESTIC LAW AND PRACTICE 

A. The local authority's duty to investigate 

73. Section 4 7 of the Children Act 1989 provides: 

"( l) Where a local authority 

(b) have reasonable cause to suspect that a child who lives, or is found, in their area 
is suffering, or is likely to suffer, significant harm, 

the authority shall ma ke, or cause to be made, such enquiries as they consider 
necessary to enable them to decide whether they should take any action to safeguard 
or promote the child's welfare." 

B. Other provisions of the Children Act 1989 

74. Whenever a court determines any matter in relation to the 
upbringing of a child, it must have regard to the provisions of the 
Children Act 1989, section I, which requires that the court's paramount 
consideration must be the welfare of the child. The court is empowered to 
make care orders or supervis ion orders where it is satisfied that 

(a) the child concerned is suffering, or is likely to suffer, s ign ificant 
harm; 

(b) the harm, or likelihood of harm, is attributable to the care given to 
the child, or likely to be given to him/ her if the order were not made; and 

(c) that care is not what it would be reasonable to expect a parent to 
give to him/ her (section 3 1) . 

75. Where an application is made for a care order, the local authority 
which is to take over the care of a child must set out the plan by which it 
intends to m eet the welfare needs of the child (including details of 
contact) - the "care plan". Government guidance at the time emphasised: 
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"Where a child is in the care of a local authority, the Children Act 1989 places a duty 
on them to make a ll reasonable efforts to rehabilitate the child wi th his or her family 
whenever possible unless it is clear tha t the child can no longer live wi th his family 
or that the authority has sufficient evidence to suggest that furth er attempts at 
rehabilitation are unlike ly to succeed." (LAC(98)20 Appendix 4) 

76. The courts' approach was similar: 

"The principle has to be tha t t he local authority works to support, and eventually to 
reunite, the family, unless the ris ks a re so high tha t the child 's welfare requires 
alternative family care" (Lady Justice Hale in Re C and B (Children) (Care Order: Future 

H am1) [2000] 1 Family Law Reports 6 11 ) 

C. The Adoption Act 1976 

77. Adoption is the prima ry avenue in the United Kingdom by 
which perma nent a lternative care is provided for childre n who cannot be 
brought up within their own fam ily. An adoption order , which is e fTectively 
irrevocable, gives parental responsibility to the adopters and extinguishes 
the pre-existing parental responsibility. 

78. By virtue of section 16, an adopt ion order may not be made unless 
the child is free for adoption, or both parents have consented or their 
consent had been dispensed with on specified grounds. 

79. Before a local authority can apply for a n applicat ion to free a child 
for adoption, the plan for adoption must be placed before an adoption 
panel. In the absence of parental consent, a local authority may apply for 
a freeing for adopt ion order where the child is in the care of the local 
au thority. T he test to be applied by the courts in de termining whether or 
not to d ispense with parenta l consent includes the ground that the parent 
is withholding agreement unreasonably (section 16(2)(b)). A recent 
judicia l approach to that test suggested tha t the judge shou ld consider 
whether, having regard to the evidence and applying the curre nt values 
of socie ty, the advantages of adoption for the we lfare of the child 
appeared sufficiently strong to justify overriding the views a nd interests 
of the objecting parent (Re C (A Minor) (Adoption: Parental Agreement: 
Contact) [ 1993] 2 Family Law Reports 260). 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION 

80. T he relevant part of Article 6 of the Convention provides: 

" I. In the determination of his civil rights and obligations ... , everyone is entitled to a 
fair and public hearing within a reasonable time by an independent and impartia l 
tribuna l established by law .... " 
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A. The parties' submissions 

1. The applicants 

8 1. The first applicant, P., submi tted that the interests of justice 
required that she be legally represented in proceedings which had 
such serious consequences for her. When her legal team withdrew from 
the care proceedings, the judge could have granted her an adjournment 
to obtain fresh representation, avoiding unnecessary delay by setting a 
time-limit or directing the parties to narrow the issues. The judge could 
a lso have give n directions for an expedited date to bring the case back 
within a reasonable t ime. Further, the unusual speed with which the case 
was dealt with was not made necessary by S.'s welfare, as she had been 
happy where she was and was not involved in the proceedings. The judge 
did not take into account the impact on P. of the stress which she had been 
sufTering. She was unable to conduct her own case adequately a nd it was 
unrealistic to suppose tha t she could be assisted by counsel for the other 
parties, who were completely opposed to her submissions. The decision to 
refuse an adjournment was therefore not proportionate. 

82. P. submitted that, in any event, she had not changed her approach 
to the case, her legal team had acted bizarrely in withdrawing at the last 
moment a nd the judge could have refused their application to do so. The 
decision to hear the freeing for adoption proceedings within a week was 
also unnecessary, and the lack of adjournment to a llow P. and C. to find 
legal representation deprived them of a n adequate opportunity to 
ta ke advice and to decide what submissions to make on contact. The 
transcript of the judgment in the care proceedings was not yet available 
a t the time of the freeing for adopt ion a pplication, a lthough any lawyer 
would have needed it in order to act in the case. This area of law was 
complex and the applicants did not know how to address the court on the 
legal tes t for freeing for adoption. Nor did they under stand tha t they 
were entitled to seek an order for contact in the freeing for adoption 
proceedings under section 8 of the 1989 Act or that, after a freeing for 
adoption order was made, they could not apply for contact without the 
leave of the court, which was in practice impossible to obtain at that stage. 

83. As a result, without legal representa tion, the a pplicants P. and C. 
were left a t a severe disadvantage, P. in the care proceedings and both 
P. a nd C. during the freeing for adopt ion proceedings. 

2. The Government 

84. The Government submitted that P. had been provided with legal 
a id but her lawyers withdrew as they were being asked to conduct the case 
unreasona bly. The judge carefully considered the applicant 's application 
for an adjournment to allow her to instruct new lawyers and balanced all 
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the relevant factors. The judge found that she was able to conduct her own 
case adequately and would be assisted by counsel for the other parties, 
while he himself allowed her considerable leeway. H e concluded that 
the result of the proceedings was not affected by any lack of legal 
representation. In the circumstances and with particular regard to the 
expert evidence that, in order to prevent damage to S., any decision on 
her long-term future had to be both made a nd if possible implemented 
before her first birthday, the applicant was not deprived of fair a nd 
effective access to a court. 

85. The Government argued that, as a matter of domestic law, in 
dealing with child cases it was necessary to avoid delays that were likely 
to prejudice the welfare of the child. Any adjournment of the case would 
inevitably have meant a significant delay, having regard to the difficult 
task of bringing together the numerous experts involved in the case and 
the need to find another period of four consecutive weeks during which 
any High Court judge (let alone Mr Justice Wall) was available. To 
take a n example, if a decision to adj ourn had been taken on 1 March 
2002, it would not have been possible to accommodate another trial of 
such length before a High Court judge until December 2002. If the 
case had been adjourned to be re-listed before an experienced circuit 
judge, which due to the difficult a nd sensitive nature of the case would 
not have been the parties' choice, the delay would have been about three 
months. 

86. The Government disputed that it was always necessary for parents 
in child-care cases to be represented in order for the proceedings to be fair. 
In this case, everyone involved in the proceedings (save the applicants) 
were agreed that the mother had had a fair hearing and had been able to 
present her case properly and satisfactorily, including leading counsel for 
the guardian ad litem who was now a judge. Although it was never asserted 
that P. would have derived no benefit from legal representation, any such 
benefit would have been limited, particularly as the outcome of the case 
hinged to a significant degree on the cross-examination of P., where her 
lawyers would not have been able to give her much assistance. 

87. As regards the freeing for adopt ion proceedings, the applicants 
would have had advice from their legal representatives in preparation for 
both sets of proceedings. C. had withdrawn from the care proceedings but, 
if he had not done so, continuing legal representation would have been 
available. The speed with which the freeing for adoption proceedings 
followed the care order was not unusual in the light of the need to avoid 
any unnecessary delay that might have a negative impact on S.'s welfare. 
The issues which arose would have been clear from the evidence submitted 
in the care proceedings and there is no indication, despite the lack of legal 
representation, that P. and C. were unable to participate effectively in the 
freeing for adoption proceedings. 
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B. The Court's assessment 

1. General principles 

88. There is no automatic right under the Convention for legal aid or 
legal representa tion to be available for an applicant who is involved in 
proceedings which dete rmine his or her civil rights. Nonetheless, Article 6 
may be engaged under two interrelated aspects. 

89. Firstly, Article 6 § 1 of the Convention embodies the right of access 
to a court for the determination of civil rights and obligations (see Golder 
v. the United Kingdom , judgme nt of 2 1 February 1975, Series A no. 18, p. 18, 
§ 36). Failure to provide an applicant with the assistance of a lawyer 
may breach this provision where such assistance is indispensable for 
effective access to court, either because legal representation is rendered 
compulsory as is the case in certain Contracting States for various types of 
litigation, or by reason of the complexity of the procedure or the type of 
case (see Airry v. Ireland, judgment of 9 October 1979, Series A no. 32, 
pp. 14- 16, §§ 26-28, where the applicant was unable to obtain the 
assista nce of a lawyer in judicia l separation proceedings). Factors 
identified as relevant in Airry in d etermining whether the applicant 
would have been able to present her case properly and satisfactorily 
without the assistance of a lawyer included the complexity of the 
procedure, the necessity to address complicated points of law or to 
establish facts, involving expert evidence and the examination of 
witnesses, and the fact that the subject matter of the marital dispute 
entailed an emotiona l involvement that was scarcely compatible with the 
degree of objectivity required by advocacy in court. In such circumstances, 
the Court found it unrealist ic to suppose that the applicant could 
effectively conduct her own case, despite the assistance afforded by the 
judge to parties acting in person. 

90. It may be noted that the right of access to a court is not absolute 
and may be subject to legitimate rest rictions. Where an individua l's access 
is limited either by operation of law or in fact, the restriction will not be 
incompatible with Article 6 where the limitation did not impair the very 
essence of the right and where it pursued a legitimate aim, and there was 
a reasonable relat ionship of propor tionality between the means employed 
and the aim sought to be achieved (see Ashingdane v. the United Kingdom, 
judgment of 28 May 1985, Series A no. 93, pp. 24-25, § 57) . Thus, 
although the pursuit of proceedings as a litigant in person may on 
occasion not be an easy matter , the limited public funds available for 
civil actions renders a procedure of selection a necessary feature of 
the system of administration of justice, and the manner in which it 
functions in particular cases may be shown not to have been arbitrary or 
disproportionate, or to have impinged on the essence of the right of access 
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to a court (see Del Sol v. France, no. 46800/99, ECHR 2002-Il, and I vison v. the 
United Kingdom (dee.), no. 39030/97, 16 April 2002). It may be the case 
that other factors concerning the administration of justice (such as the 
necessity for expedition or the rights of others) a lso play a limiting role 
as regards the provision of assistance in a particular case, a lthough such 
restriction would also have to satisfy the tests se t out above. 

91. Secondly, the key principle governing the application of Article 6 is 
fairness. In cases where an applicant appears in court notwithstanding 
lack of assistance by a lawyer and manages to conduct his or her case 
in the teeth of all the difficulties, the question may nonetheless arise 
as to whether this procedure was fair (see, for example, McVicar v. the 
United Kingdom, no. 463 11/99, §§ 50-51, ECHR 2002-111). There is the 
importance of ensuring the appearance of the fair administration of 
justice and a party in civil proceedings must be able to pa rticipate 
effectively, inter alia, by being able to put forward the matters in support 
of his or her claims. H ere, as in other aspects of Article 6, the seriousness 
of what is at stake for the applicant will be of relevance to assessing the 
adequacy and fairness of the procedures. 

2. Application to the present case 

92. The Court observes that the applicant P. was awarded legal aid for 
representation by a lawyer in the proceedings brought by the local 
authority in a pplying for a care order and a free ing for adoption order in 
respect of her daughter S. This reflected the position in t he domestic legal 
sys te m that in such proceedings as a general rule the interests of justice 
require a parent to be given legal assistance. Initia lly, therefore, P. was 
represented by senior and junior counsel and solicitors, who prepared her 
case a nd advised her up until the hearing of the application for a care 
order which commenced on 2 February 1999. However, on 5 February 
1999, her lawyers applied to the judge to withdraw from the proceedings, 
a lleging that P. was asking them to conduct the case in an unreasonable 
manner. The judge allowed them to withdraw. He allowed P. an 
adjournment of four days until 9 February 1999, at which point he 
refused any further adjournment, giving detailed reasons for that 
decision which obliged the applicant to conduct her own case over the 
bulk of the trial. After making the care order on 8 March 1999, the judge 
fixed the hearing of the application for the freeing of S. for adoption for 
one week later on 15 March 1999. On that date, he ref used the application 
of P. for the proceedings to be deferred to a llow her to obtain legal 
representation. H e then proceeded after the hearing of the application to 
issue an order freeing S. for adoption without any provision for continued 
direct contact. There can be no doubt therefore of the se riousness of 
the outcome of the proceedings for P. and C., which deprived them of the 
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possibility of bringing S. up in their family and of any f uturc contact with 
her and which severed their legal relationship with her. 

93. The applicants' complaints about the lack of legal assistance 
during these proceedings were met by the Government's arguments 
largely based on the reasoning given by the judge for the procedural 
decisions which he took. In the care proceedings, the judge considered 
that P. was well able, and had shown herself able, to present her own 
case, with assistance from counsel representing other parties in court 
and with considerable leeway given by himself. He gave great weight to 
the opinion given by Dr Bentovim that the future of S. should be 
sett led by her first birthday and considered that any adjournment would 
inevitably j eopardise her welfare due to the delay factor. The Government 
have emphasised the difficulties which would have been attached to re­
listing a trial of this length. 

94. The Court has paid careful attention to the reasons given by the 
tria l judge in this case, whose long judgment received merited praise in 
the Court of Appeal for the thoroughness of his a nalysis and who had 
first-hand experience of the events and participants. It also notes that 
the Court of Appeal considered that the proceedings had been fair, an 
opinion shared by counsel for the guardian ad litem, who represented S. 

95. Nonetheless, P. was required as a parent to represent herself in 
proceedings which, as the Court of Appeal observed, were of exceptional 
complexity, extending over a period of twenty days, in which the 
documentation was voluminous a nd which required a review of highly 
complex expert evidence relating to the applicants P. and C.'s fitness to 
parent their da ughter. H er alleged disposition to harm her own children, 
together with her personali ty traits, were at the heart of the case, as was 
her relationship with her husband. The complexity of the case, a long with 
the importance of what was at stake and the highly emotive na ture of the 
subject matter , lead this Court to conclude that the principles of effective 
access to a court and fairness required that P. receive the assistance of a 
lawyer. Even if P. was acquainted with the vast documentation in the case, 
the Court is not persuaded that she should have been expected to take up 
the burde n of conducting her own case. It notes that a t one point in the 
proceedings, which were conducted at the same time as she was coping 
with the distress of the removal of S. at birth, P. broke down in the 
courtroom and the judge, counsel for the guardian ad litem and a social 
worker, had to encourage her to continue (see paragraph 61 above). 

96. The Court notes that the judge himself commented that if P. had 
been represented by a lawyer her case would have been conducted 
differently. Although he went on in his judgment to give the opinion that 
this would not have affected the outcome of the proceedings, this element 
is not decisive as regards the fairness of the proceedings. Otherwise, a 
requirement to show actual prejudice from a lack of legal representa tion 
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would deprive the guara ntees of Article 6 of their substance (see Artico 
v. Italy, judgment of 13 May 1980, Series A no. 37, pp. 17-18, § 35) . 
Similarly, while the judge considered tha t the case would turn on the 
cross-examina tion of P., where a lawyer would have been able to give only 
limited assistance, that assista nce would nonetheless have furnished 
P. with some safeguards a nd support. 

97. While it is also true that P. a nd C. were aware that the freeing for 
adoption application was likely to follow the care application within a 
short time, this does not mean that they were in an adequate position 
to cope with the hearing when it occurred. This hearing also raised 
difficult points of law and emotive issues, in particular since the issuing 
of the care order, and the rejection of the applicants' claims to have S. 
returned home, must have had a significant and distressing impact on 
the parents. 

98. Nor is the Court convinced that the importance of proceeding with 
expedition, which a ttaches generally to child-care cases, necessitated the 
draconian action of proceeding to a full and complex hearing, followed 
within one week by the freeing for adoption application, both without 
legal assistance being provided to the applicants. Although it was 
doubtless desirable for S.'s fu ture to be settled as soon as possible, the 
Court considers tha t the imposition of one year from birth as the 
deadline appears a somewhat inflexible a nd bla nket approach, applied 
without particular considera tion for the facts of this individual case. 
S. was, according to the care pla n, to be placed for adoption and it was 
not envisaged that there would be any difficulty in finding a suitable 
adoptive family (eight couples were already identified by 2 February 
1999). Yet, a lthough S. was freed for adoption by the court on 15 March 
1999, she was not in fact placed with a family until 2 September 1999, a 
gap of over five months for which no explanation has been given, while the 
adoption order which finalised ma tters on a legal basis was not issued until 
27 March 2000, tha t is, more than a year later. S.'s placement was 
therefore not achieved by her first birthday in May in any event. It is not 
possible to specula te at this time as to how long the adjournment would 
have last ed had it been granted in order to allow the applicant P. to be 
represented a t the care proceedings, or for both parent applicants to be 
represented a t the freeing for adoption proceedings. It would have been 
entirely possible for the judge to place strict time-limits on any lawyers 
instructed, and for instructions to be given for re-listing the matter with 
due regard to priori ties. As the applicants have pointed out, S. was 
herself in a successful foster placement and unaffected by the ongoing 
proceedings. The Court does not find tha t the possibility of some months' 
delay in reaching a final conclusion in those proceedings was so prejudicial 
to her interes ts as to justify what the trial judge himself regarded as a 
procedure which gave an appeara nce of "ra ilroading" her parents. 
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99. Recognising that the courts in this matter were endeavouring in 
good faith to strike a balance between the interests of the parents and the 
welfare of S., the Court is nevertheless of the opinion that the procedures 
adopted not only gave the appearance of unfairness but prevented the 
applicants from putting forward their case in a proper and effective 
manner on the issues which were important to them. For example, the 
Court notes that the judge's decision to free S. for adoption gave no 
explanation of why direct contact was not to be continued or why an ope n 
adoption with continued direct contact was not possible, matters which 
the applicants apparently did not realise could, or should, have bee n 
raised a t tha t stage. The assistance afforded to P. by counsel for other 
parties a nd the latitude granted by the judge to P. in presenting her case 
was no subst itute, in a case such as the present one, for compe tent 
representa tion by a lawyer instructed to protect the applicants' rights. 

100. The Court concludes that the assistance of a lawyer during the 
hearing of these two applications which had such crucial consequences 
for the applicants' rela tionship with their daughter was an indispensable 
requirement. Consequently, the pa rents did not have fair and effective 
access to a court as required by Article 6 § I of the Convention. There 
has, therefore, been a breach of this provision as regards the applicant 
parents, P. a nd C. 

II. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

Article 8 of the Convention provides in its relevant parts: 

" I. Everyone has the right to respect for his ... fami ly life ... 

2. There sha ll be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society ... 
for the protection of health ... or for the protection of the rights a nd freedoms of others." 

A. The parties' submissions 

1. The applicants 

lO l. The applicants P. and C. complained that the domes tic law and 
practice on child care and adoption was contrary to this provision, in 
particular the practice of instituting adoption proceedings toge ther with 
care proceedings in respect of babies, and the use of freeing for adoption 
orders which are draconian and irreversible. In practice, no alternatives to 
adoption were offered. 

102. While they accepted that there was a duty on the local authority 
to investigate, they submitted that the measures taken in this case were 
harsh and excessive and failed to involve t he parents sufficiently in the 
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decision-ma king process or even to give proper forewarning. Since P. 
was in bed in hospital following a Caesarean section, they questioned 
the necessity of seizing the baby at once, in particular in an ex parte 
em ergency procedure. As she was very weak after a difficult birth and 
had drips in her arms and was catheterised, she was in no physical state 
to abscond with S. or cause her harm. The removal of the child a lso went 
against S.'s own interes ts as it deprived her of the possibility of breast­
feeding which had recognised health benefits, as it did for P. as her 
mother. It was never acknowledged that such a harsh measure was bound 
to cause severe shock and, in the proceedings that followed, exacerbate 
P.'s defensive reaction. Further, the local authority would not bring S. to 
the hospital for contact visits, a fact which led P. to discharge herse lf as 
early as possible in order to see her baby with C. on supervised visits 
outside. 

103. These measures taken together deprived P. a nd C. of a ny further 
family life with S. and were inconsiste nt with the aim of reuniting 
them with their da ughter. The local a uthority, whose attitude was 
unremittingly negative towards them, ignored the parents' excellent 
record of contact with S., their stable marriage a nd the fact that S. 
was placed with experienced foster parents. They failed to give any 
consideration to the possibili ty of long-term supervised contact or future 
rehabilitation, or to carry out a comprehensive socia l-work assessment of 
the family as a whole, as recommended by Dr Eminson. The applicants 
contrasted the approach of the C alifornian court, which never 
termina ted P.'s ties with her son B. No steps were taken, despite expert 
recommenda tion, to obtain a n assessment to sec if P. would be suitable for 
family therapy. They disputed that the reason given, namely P.'s highly 
defensive response to the litigation, was sufficient for that fai lure, as the 
authorities were aware tha t P. was undergoing an exceptionally traumatic 
experience. Nor was a ny assessment made of the family together, d espite 
the very positive relationship that had developed on contact visits. In the 
absence of a lternative proposals from the local authority, the judge had no 
alternat ive but to make a care order. 

l 04. T he way in which the care proceedings and the freeing of 
S. for adoption were combined, decreased any possibility of exploring 
future rehabilitation and reunification. S.'s we lfare did not require the 
authorities to move so quickly, most adoptions taking place within two, 
rather than one year. Eve n assuming that P. and C. were not able to care 
for S. at that stage, this did not justify the freeing for adoption order which 
severed all legal ties. S. could have been placed for adoption under the care 
order without this step. There had a lready been a degree of natural 
bonding through contact visits which was brought to an end without any 
sufficient reasons to show why this drastic course was in S.'s best interests. 
P. and C. had never harmed S. a nd there was no suggestion tha t C. posed a 
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risk to S. The possibility of long-term fostering with continued 
direct contact, or adoption with continued direct contact, was never 
properly invest igated, assessed or examined . The applicants denied the 
Government 's assertion that such an a rrangement would not have been 
sufficiently stable or secure. It would have a llowed S. to retain the 
comfort and security of knowing her parents loved her, avoided any 
damaging sense of abandonment and r einforced S.'s sense of fami ly and 
personal identity. 

I 05. The complaints tha t there were insufficient s teps taken to 
provide for direct contact after the adoption were made on behalf of 
themselves and their daughter S. The a uthorities had shown an inflexible 
approach on this matter. The applicants denied that such contact would 
have been detrimental to S., pointing out tha t, notwithstanding the 
proceedings, they had a lways put as ide their personal feelings in contact 
sessions to concentrate on S. and her needs, and it could not be assumed 
that P. a nd C . would tell her anything harmful in the future. As regards 
any alleged risk to S., it would not have been onerous to ensure that 
a responsible carer supervised the visits and, to the extent that the 
Government appear to rely on the adopters' opposition to contact, no 
reasons for this were given and, in view of the research on the subject , 
the adopters' opposition to contact was probably influenced by the 
negative views of the local a uthority. 

2. The Government 

I 06. The Government denied that the domestic child-care sys tem in 
any way failed to respect the requirements of Article 8 of the Convention, 
pointing out that the child's welfare and need for secure placement was 
a t the heart of the authorities' concerns and that the importa nce of 
safeguarding the link between a child a nd the fam ily of origin was 
recognised. Adoptions could provide for contact, where such was in the 
chi ld 's interests. 

I 0 7. They submitted that while the care order and freeing for adoption 
order amounted to interferences with rights protected under Article 8 § l, 
any such interference complied with the second paragraph as being 
necessary in a democratic socie ty for protecting the health a nd rights of 
S. The two key factors were the exceptional threat to S. in terms of the 
nature of the risk posed by MSBP and the vigorous and unwavering 
pos ition of P. a nd C., which led the experts, the local authority a nd the 
judge all to conclude tha t there was no alterna tive but to rule out any 
realis tic prospect of safe ly reuniting S. with either or both of her parents. 

I 08. As regards the emergency protection order, the measure was 
justified by the exceptional circumstances of the case. Article 3 of the 
Convention imposed an obligation to protect the new-born baby from 
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serious harm. They pointed to the fact tha t the parents did not accept the 
need to protect S. from P. a nd tha t the local authority had firm advice 
from Dr Schreier that the baby should be removed at birth, supported 
by the opinions of Dr Eminson a nd la ter Dr Bentovim. The hospital 
authorities had sta ted that they could not guarantee the baby's safety, 
the very na ture of the risk (poisoning) making it extremely difficult to 
ensure effective supervision in a hospital setting. Despite P.'s incapacity, 
S. might have been removed by C. or his parents. In addition, the decision 
not to give notice of the emergency a pplication was justified to prevent the 
family taking action before or a fter the birth to keep S. from the care 
of the a ut horities. Furthermore the authorities had been wa iting for 
Dr Eminson's report, which had been delayed due to the parents' 
prevarication over her appointment. 

109. The Government submitted tha t the care order was supported by 
relevant a nd sufficient reasons, pointing to the findings of fact reached by 
the judge regarding P.'s actions in causing her son B. significant physical 
a nd psychological harm; the fact tha t P. suffered from a personality 
disorder; the fact that P.'s position held over a period of years was that she 
was not guilty of intentionally harming B., a view which C. supported; the 
unanimous psychiatric opinion that in order to receive help P. would need to 
accept that she remained a potentially dangerous person to her children; 
the inability of both parents to acknowledge any risk to S.; and the fact 
tha t the time scale for any therapeutic work with P. was far outside the 
period during which S. could be kept wait ing fo r a perm anent placement. 
They argued that cases involving MSBP were par t icula rly difficult to 
evaluate and that t he authorit ies should be allowed the widest possible 
margin of appreciation in assessing the risks a nd the a ppropriate measures. 

110. The Government de nied tha t there was any lack of regard for the 
prospect of keeping the family toge ther , s ta ting tha t adoption and long­
term fostering were a las t resort and only occurred when placement with 
the family was precluded. The practice of contingency p la nning whereby 
the local authority ran twin-track options - rehabilita tion within a limited 
time framework or adoption outside the family - pursued the interests of 
the child in ensuring a secure future. It was not the case tha t the court had 
no option but to make a care order or tha t it could not question the care 
plan. If it had considered tha t other measures were possible, it could have 
refused a final care order a nd made interim care orders pending further 
assessm ents. Nor was there any failure to give proper considera tion to 
rehabilitation. Dr Bentovim, for example, had considered tha t there was 
a possible opening for therapeutic work with P. on the basis of her partial 
acceptance of responsibility, but P. had immediately challenged his 
evidence on this point and maintained a total denia l. Simila rly, if C. had 
been able to accept the existence of risk, the outcome might also have 
been different. 
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111. As regards the freeing for adoption orde r, the Governme nt 
emphasised the importance of avoiding delay once the plan for a child has 
been identified and the fact that damage can be done lo children who linge r 
in temporary care. The hearing of the freeing for adoption application 
in ta ndem with, or shortly after, the care order was fully justified in the 
interests of the child and fair to the parents and the child . Once the 
d ecision was taken that the best interes ts of S. were served by placement 
for adoption away from her family, the priority was lo achieve tha t at the 
earliest opportunity to a llow her the best prospect of settling in an adoptive 
home. Any other arrangements which were not d efinitive, would inevitably 
have been significantly less s table a nd secure tha n adoption, with the 
potential risk of confusion in S.'s rela tionships. Given the finding that the 
applicants could not provide a safe and satisfactory upbringing for S., the 
measures taken, although they involved a permanent and irrevocable legal 
sepa ration, were proportionate to the pressing socia l need of protecting S. 
a nd providing her with a secure and stable fami ly life. 

11 2. As regards contact, it would have been possible for the court to 
ma ke an order for contact a t the same time as the free ing for adoption 
order. However, once S. was placed with her adoptive family, the priority 
from her perspective was the esta blishm ent and reinforcement of her new 
home. Notwithstanding the positive contact with the applicants, it was 
assessed tha t further direct contact was not in her interests as neither 
parent accepted the ou tcome of the proceedings or the validity of the 
reasons; at any direct contact meeting it was likely tha t their views on this 
would be communicated, causing confusion and poss ibly undermining the 
placement; a nd, furthermore, the adopters were opposed to direct contact. 
In so far as complaint was made of the reduction in the indirect contact 
since adoption, they pointed out that the local authority no longer had any 
parental responsibility and the decision lay with the adoptive parents. 

B. The Court's assessment 

1. General principles 

11 3. The mutual enjoyment by parent a nd child of each other's 
company constitutes a fundamental element of family life, and domestic 
measures hindering such enjoyment a mount to a n interference with the 
right protected by Article 8 of the Convention (see, inter alia, J ohansen 
v. Nonvay, judgment of 7 August 1996, Reports of Judgments and Decisions 
1996-III, pp. 1001-02, § 52). Any such interference constitutes a violation 
of this Article unless it is "in accorda nce with the law", pursues an aim 
or aims that are legitima te under pa ragraph 2 a nd can be regarded as 
"necessary in a democratic socie ty". 
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114. In determining whether the impugned measures were "necessary in 
a democratic society'', the Court will consider whether, in the light of the case 
as a whole, the reasons adduced to justify these measures were relevant and 
sufficient for the purpose of paragraph 2 of Article 8 (see, inter alia, Olsson 
v. Sweden (no. JJ, judgment of24 March 1988, Series A no 130, p. 32, § 68). 

115. It must be borne in mind that the national authorities have the 
benefit of direct contact with all the persons concerned (see Olsson v. Sweden 
(no. 2), judgment of 27 Nove mber 1992, Series A no. 250, pp. 35-36, § 90). It 
follows from these conside ra tions that the Court's task is not to substitute 
itself for the domestic authorities in the exercise of their responsibilities 
for the regulation of the public care of children and the rights of parents 
whose children have been taken into care, but ra ther to review under 
the Convention the decisions taken by those authorities in the exercise 
of their power of appreciation (see, for instance, Hokkanen v. Finland, 
judgment of 23 September 1994, Series A no. 299-A, p. 20, § 55; and 
J ohansen, cited above, pp. 1003-04, § 64) . 

116. The margin of appreciation so to be accorded to the competent 
national authorities will vary in the light of the na ture of the issues and the 
seriousness of the interests a t stake. While the authorities enjoy a wide 
margin of appreciation in assessing the necessity of taking a child into care, 
in particular where an emergency situation arises, the Court must still be 
satisfi ed in the particular case that there existed circumstances justifying 
the remova l of the child, and it is for the respondent State to establish that a 
careful assessment of the impact of the proposed care measure on the parents 
a nd the child, as well as of the poss ible a lternatives to taking the child into 
public care, was carried out prior to implementa tion of such a measure (see 
K. and T.v. Finland [GC], no. 25702/94, § 166, ECHR 2001-Vll, and Kutzner 
v. Gennarry, no. 46544/99, § 67, ECHR 2002-I) . Furthermore, the taking of a 
new-born baby into public care a t the moment of its birth is a n extremely 
ha rsh measure. There must be extraordinarily compelling reasons before 
a baby can be physically removed from its mother, against her will, 
immediately after birth as a consequence of a procedure in which neither 
she nor her partner has been involved (see K. and T. , cited above,§ 168). 

11 7. Following any removal into care, a stricter scrutiny is called for 
in respect of any further limitations by the authorities, for example on 
parental rights of access, as such further restrictions enta il the danger that 
the family rela tions between the parents and a young child are effectively 
curtailed (see Johansen, pp. l 003-04, § 64, and Kutzner, § 67, both cited 
above). The taking into care of a child should normally be regarded as a 
temporary measure to be discontinued as soon as circumstances permit, and 
any measures of implementa tion of temporary care should be consistent 
with the ultimate aim of reuniting the natural parent and child (see Olsson 
(no. 1), cited above, pp. 36-3 7, § 8 1; J ohansen, cited above, pp. l 008-09, § 78; 
and E.P. v. Italy, no. 3 11 27 /96, § 69, 16 November 1999). In this regard a fair 
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balance has to be struck between the interests of the child remaining in care 
and those of the parent in being reunited with the child (see Olsson (no. 2), 
cited above, pp. 35-36, § 90, and Hokkanen, cited above, p. 20, § 55). In 
carrying out this balancing exercise, the Court will attach particular 
importance to the best interests of the child which, depending on their 
nature and seriousness, may override those of the parent (sec Johansen, 
cited above, pp. 1008-09, § 78). 

11 8. As regards the extreme step of severing a ll parental links with a 
child, the Court has taken the view that such a measure would cut a child 
from its roots and could only be justified in exceptional circumstances or by 
the overriding requirement of the ch ild's best interests (seejohansen, cited 
above, p. 1010, § 84, and Gnahore v. France, no. 4003 1/98, § 59, ECHR 
2000-IX). That approach, however, may not apply in a ll contexts, depending 
on the nature of the parent-child relationship (see Sb'derback v. Sweden, 
judgment of 28 October 1998, Reports 1998-VII, pp. 3095-96, §§ 31-34, where 
the severance oflinks between a child and father, who had never had care and 
custody of the child, was found to fall within the margin of appreciation of the 
courts which had made the assessment of the child 's best interests) . 

11 9. The Court further reiterates that, whilst Article 8 conta ins no 
explicit procedura l requirements, the decision-making process involved 
in measures of interfe rence must be fair and such as to afford due 
respect to the interests safeguarded by that Article: 

"[W]hat ... has to be determ ined is whether, having regard to t he particular 
circumstances of the case and notably the serious nature of the decisions to be take n, 
the parents have been involved in the decision-making process, seen as a whole, to a 
degree sufficient to provide them with the requisite protection of their interests. If 

they have not, there will have been a failure to respect their family life a nd the 
interference resulting from the decision wi ll not be capable of being regarded as 
'nccessa1-y' within the meaning of Article 8." (sec W. v. the United Kingdom , judgment of 
8July 1987, Series A no. 12 1, pp. 28-29, §§ 62 a nd 64) 

120. It is essential that a parent be placed in a position where he or she 
may obtain access to information which is relied on by the authorities 
in taking measures of protective care or in taking decisions relevant to 
the care and cus tody of a child. Otherwise the parent will be unable to 
participate eff cctively in the decision-making process or to put forward in 
a fa ir or adequate manner those matters militating in favour of hi s or her 
ability to provide the child with proper care and protection (see McMichael 
v. the United Kingdom, judgment of 24 February 1995, Series A no. 307-B, 
p. 57, § 92, where the authorities did not disclose to the applicant parents 
reports relating to their child, and T.P. and KM. v. the United Kingdom [GC] , 
no. 28945/95, ECHR 200 1-V, where the applicant mother was not afforded 
an early opportuni ty to view a video of a n interview of he r daughter , 
crucial to the assessment of abuse in the case; see a lso Buchberger 
v.Austria, no. 32899/96, 20Dccember 200 1). 
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2. The state ef domestic law 

121. The applicants have complained that the law governing adoption 
in the United Kingdom is in breach of the Convention, in that it permits, 
if not faci litates, the removal of very young babies from their parents with 
subsequent adoption and severance of all legal Jinks. 

122. It is not however the Court's role to examine domestic Jaw in the 
abstract. In any event, since there are circumstances which may be 
envisaged where a young baby might be adopted in conformity with 
Article 8 of the Convention, it cannot be considered that the Jaw per se is 
in breach of this provision. The Court will examine rather whether the 
measures ta ken in this particular case complied with the guarantees of 
Article 8 of the Convention. 

3. The removal ef S. at birth 

123. The Court notes that S. was born on 7 May 1998, at 4.42 a.m., 
after P. was brought into hospital for an emergency Caesarean. The local 
authority obtained an em ergency protection order at about 10.30 a.m. 
which placed S. under their care. At about 4 p.m., the social workers took 
S. from the hospital and placed her with foster parents. It is uncontested 
that these matters constituted interferences with the applicants' rights 
under the first paragraph of Article 8 and that it falls to be determined 
whether they complied with the requirements of the second paragraph. 
As it is also not in dispute that the measures taken were in accordance 
with the Jaw and pursued the legitima te a im of the protection of health 
and the rights of others, namely of S., the Court's examina tion will 
concentrate on the necessity of the measures as that term has been 
interpreted in its case-law (see paragraphs 114-19 above). 

124. The applicants have argued that these measures were not necessary 
for S.'s protection and were disproportionate, pointing, inter alia, to P.'s 
weakened state, the draconian step for both mother and baby of removal so 
soon after birth and the possibility that S. could have remained in the hospital 
with her mother under supervision. They have also criticised the decision­
making process before the birth, alleging that they were not properly 
involved or informed and that it should have been possible to take the 
matter before a court for a fair examination of the issues before the birth. 

125. Firstly, as regards the procedures adopted by the local authority 
prior to the birth, the Court would note that the applicants accept that 
there was legitimate cause for concern when the social services discovered 
that P., who was about to have a baby, had a conviction for harming one of 
her other children. The local authority was under a duty to investigate 
under section 4 7 of the Children Act 1989, and they commenced that 
investigation in January 1998 once they became aware of the situation. 
The Court is not persuaded that there was any fai lure to involve the 
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applicants in the investiga tive procedure which followed. The local 
a uthorily consulted them about the nomination of an expert in MSBP to 
assess the risk, and invited them to an initial meeting injanuary 1998, and 
to a case conference on 2 March 1998 where the situation was discussed 
with the profess ionals involved in Lhe case. There were further meetings 
between the social workers and the parents and, once Dr Eminson was 
instructed, she saw both parents with a view to drawing up her report. 

126. While the applicants complain that they were not properly 
informed that the local authority were going to take the baby away a t 
birth, and indeed Dr Eminson had advised the local authority to be frank 
and open with the applicants, the Court notes that it appears that the 
applicants were nonetheless aware that removal a t birth was one of 
the options which the local authority was considering - Dr Maresh, 
P.'s consultant obstetrician, s tated that P. knew that this was a strong 
possibility, and Dr Bentovim in his report sta ted, after interviewing P., 
that she knew that the baby would be removed at birth. While the local 
authority appears to have taken the view from 1 April 1998 that it would 
be necessary to take the baby away, it would seem that no final decision 
was taken until the day of Lhe birth, which occurred earlier than foreseen. 
The Government stated that the social services obtained the order in 
the morning and then discussed the possibility of leaving the baby in t he 
hospital with the hospital personnel. It was only when they came to the 
conclusion that this was not a n option tha t they decided to implement 
the removal in the afternoon. This does not disclose, in the Court's view, 
a ny failure of consultation or information vis-a-vis the parents. 

127. Nor does the Court consider that in the circumstances the local 
authority can be criticised for not a ttempting to have the matter of the 
emergency removal decided in an inter partes hearing in court before 
the birth. The report of Dr Eminson was not ready before the birth and it is 
highly unlikely that sufficient evidence would have been available to a court 
for it to have reached a posit ion on the difficult issues of MSBP arising out 
of the evidence from the United States or on the a pplicants' parental 
capabilities and psychological sta tes. Furthermore, the birth occurred early, 
and it cannot be excluded that the stress of court appearances before the 
birth would have been highly deleterious to P., who showed problems with 
high blood pressure, and thus also potentially harmful to the unborn child. 

128. Ques tions of emergency care are, by their nature, decided on a 
highly provisional basis a nd on an assessment of risk to the child reached 
on the basis of the information, inevitably incomplete, available at the 
time. The Court considers that it was within the proper role of the 
local authority in its child-protection function to take steps to obtain 
an emergency protection order. It finds tha t there were relevant and 
sufficient reasons for this m easure, in particular the fact that P. had been 
convicted for harming her son B. and had been found by a n expert in 



234 P., C. AND S. v. T H E U ITED KINGDOM JU DGMENT 

those proceedings to suffer from a syndrome which ma nifes ted itself 
in exaggerating and fabricating illness in a child, with consequent 
significant physical and psychological damage to the child. 

129. There has been much argument between the parties concerning the 
other suspicions and a llegations raised by the local authority: for example, 
that P. had been ha rassing the expert doctor and the district attorney 
in Cali fornia, tha t C. had pretended to be P.'s the rapist and that P. was 
showing signs of conduct harmful to the foetus. It is true tha t these matters 
were not proved or upheld in the la ter care proceedings. Nonetheless, the 
local authority had been receiving information both from the a uthorities in 
the United Sta tes and from health professiona ls in the case, which added to 
their concerns. The local authority also considered that the applicants 
were not coopera tive and had been evasive. The applicants disputed this 
hotly, countering that the local authority was hostile and over-reacting 
to the MSBP label. The Court observes that both sides viewed matters from 
markedly different perspectives. The applicants, on the one hand, influenced 
inter alia by C.'s own socia l-work experience and his research into MSBP, 
were insistent on obtaining as much information as possible on the local 
authority's approach to this crucial matter, which they regarded as 
misguided, and they safeguarded their position by instructing solicitors. 
This gave their a ttitude a certain li tigious appearance from an early stage. 
The local authority, on the other hand, was receiving information from the 
United States which placed P. in a very suspicious light, the significance of 
which information P. and C. seemed to be refusing to accept. This gave the 
local authority the firm impression that P. and C. were not focusing on the 
real concern in the case, the risk to S., and that there was little room for 
manoeuvre. This was supported by the opinion of Dr Schreier who wrote in 
April 1998 that there was a high level of risk to the child, and the preliminary 
views of Dr Eminson, noted on 6 May 1998, who had found tha t the basis on 
which to work with the parents at tha t stage was very limited. 

130. In the circumstances, the Court considers that the decision to 
apply for the emergency protection order after S.'s birth may be regarded 
as having been necessary in a democratic society to safeguard the health 
and rights of the child. The local authority had to be able to take 
appropria te steps to ensure that no harm came to the baby and, at the 
very least, to obtain the legal power to prevent C. or any other rela tive 
from removing the baby with a view to fo iling the local authori ty's 
actions, and thereby placing the baby at risk. 

131. It has nonetheless given considera tion to the manner of 
implementation of the order, namely, the steps taken under the 
authority of the order. As stated above (see paragraph 11 6), the removal 
of a ba by from its mother at birt h requires exceptiona l justification. It is a 
step which is traumatic for the mother and places her own physical and 
mental health under a stra in, and it deprives the new-born baby of close 
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contact with its na tural mother a nd, as pointed out by the applicanls, of 
the advantages of breast-feeding. The removal a lso deprived the fa ther , 
C., of being close to his daughter after the birth. 

132. The reasons put forwa rd by the Government for removing the baby 
from the hospita l, rather than leaving her with her mother or father under 
supervision, a re tha t the hospital sta ff stated that they could not ensure the 
child 's safety and a lleged tensions with the family. No deta ils or documentary 
substa ntia tion of this assertion are provided. P., who had undergone a 
Caesarean section a nd was suffering the after-effects of blood loss a nd high 
blood pressure, was, a t least in the first days after the birth, confined to bed. 
Once she had left the hospita l, she was permitted to have supervised contact 
visits with S. It is not a pparent to the Court why it was not a t a ll possible for S. 
to remain in the hospital a nd to spend at least some time with her mother 
under supervision. Even on the assumption that P. might be a risk to the baby, 
her capacity and opportunity for causing harm immediately after the birth 
must be regarded as limited, considerably more limited than once she was 
discha rged. Furthermore, on the informa tion available to the authorities a t 
tha t s tage, the manifesta tion of P.'s syndrome, sometimes known as MSBP, 
was that she showed a tendency to exaggerate symptoms of ill health in her 
children and tha t she had gone so far as to use laxatives to induce dia rrhoea. 
Although the harm which such conduct causes to a child, particularly if 
continued over a long period of time, cannot be underestima ted, there was 
in the present case no suspicion of life-threatening conduct. This made the 
risk to be guarded against more manageable and it has not been shown that 
supervision could not have provided adequate protection against this risk, as 
was the case in the ma ny contact visits over the months leading up to the 
care proceedings, when both parents were a llowed to feed the baby (see 
Dr Bentovim's report, paragraph 54 above). 

133 . The Court concludes tha t the draconian step of re moving S. from 
her mother shortly a ft er birth was not supported by relevant and sufficient 
reasons a nd tha t it cannot be regarded as having been necessary in 
a democra tic socie ty for the purpose of safeguarding S. There has 
therefore been, in tha t respect, a breach of the a pplicant pa rents' r ights 
under Article 8 of the Convention. 

4. The care andfreeingfar adoption proceedings 

134 . The Court notes tha t on 8 March 1999, a fte r a hearing lasting about 
twenty days a nd involving numerous witnesses, the judge issued a care order 
placing S. in the care of the local authority, finding that her moral and 
physical health would be endangered by leaving her with her parents. On 
15 March 1999 the judge freed S. for adoption, thereby severing the links 
between the pa rents a nd S., who was adopted on 27 March 2000. No 
provision for future direct contact was made, reference only being made to 
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indirect contact at the discretion of the future adoptive parenls, who as 
events turned out reduced contact to one letter-box contact per year. It is 
a lso not in dispute that these measures interfered with the a pplicants' 
rights under the first paragraph of Article 8 of the Convention and that they 
were in accordance with the law and pursued the legitimate aim of protecting 
S. Issues arise, however, as to whether they were justified as necessary within 
the meaning of the second paragraph (see paragraphs 114-19 above). 

135. The applicants have made numerous criticisms about the 
procedures, which emphasise their conviction that the local authority made 
no effort to explore the rehabilitation of S. with themselves, but rather were 
determined to place S. for adoption from the beginning, and tha t insufficient 
consideration was given to providing for some form of continued contact with 
S. after the care order, whether by placing her in long-term foster care or by 
arranging an open adoption. The Government have relied, inter alia, on the 
findings of the trial judge as to the absence of any possibility ofrehabilitation 
with S. due to the parents' lack of acceptance of any risk (the precondition for 
any hope of progress). They contended that adoption, which would give S. a 
secure place in a fami ly, was in S.'s best interests and that an open adoption 
was not possible where the natural pa rents opposed the adoption (as their 
opposition would inevitably undermine the security of the child's placement). 

136. The Court does not propose to attempt to untangle these opposed 
considerations, which raise difficult and sensitive issues concerning S.'s 
welfare. It considers rather tha t the complexity of the case, and the fine 
balance which had to be struck between the interests of S. and her parents, 
required that particular importance be attached to the procedural 
obligations inhere nt in Article 8 of the Convention. It was crucial for the 
parents in this case to be able to put forward their case as favourably as 
possible, emphasising for example whatever factors militated in favour of 
a further assessment of a possible rehabilita tion, and for their viewpoints 
on the possible alternat ives to adoption and the continuation of contact 
even after adoption to be put forward at the appropriate time for 
consideration by the court. 

137. The lack of legal representation of P. during the care proceedings 
and of P. and C. during the free ing for adoption proceedings, together with 
the lack of any real lapse of time between the two procedures, has been 
found above to have deprived the applicants of a fair and effective hearing 
in court. Having regard to the seriousness of what was a t stake, the Court 
finds that it also prevented them from being involved in the decision­
making process, seen as a whole, to a degree sufficient to provide them 
with the requisite protection of their interests under Article 8 of the 
Convention. Emotionally involved in the case as they were, the applicant 
parents were placed at a serious disadvantage by these elements, and it 
cannot be excluded that this might have had an effect on the decisions 
reached and eventual outcome for the family as a whole. 
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138. In the circumstances of this case, the Court concludes tha t there 
has been in this regard a breach of P., C. and S. 's rights under Article 8 of 
the Convention. 

III. ALLEGED VIOLATION OF ARTICLE 12 OF THE CONVENTION 

139. Article 12 of the Convention provides: 

"Men and women of marriageable age have the right to marry and to found a fam ily, 
according to the national laws governing the exercise of this right." 

A. The parties' submissions 

140. The applicants P. and C. argued that having children was an 
essential part of the right gua ra nteed under this provision. On the 
facts of this case, the a uthorities' actions have had such an invas ive and 
deterrent effect as a lso to infringe this provision. Due to P.'s age, it was 
unlikely that she would be able to have another child by their marriage. 

14 l. The Government submitted that measures which were justified 
under Article 8 of the Convention could not raise separa te issues under 
this provision. In any event, Article 12 did not in their view guarantee a 
separate right to have children or to retain contact with those childre n. 

B. The Court's assessment 

142. The Court has found above that the removal of S. afte r birth and 
the lack of legal representation during the care a nd free ing for adoption 
proceedings disclosed violations of Article 8 of the Convention. Observing 
that Article 12 rela tes to the right to found a family and does no t concern, 
as such, the circumstances in which interferences with fam ily life be tween 
pa rents a nd a n existing child may be justifi ed, where Article 8 may be 
regarded as the Lex specialis, the Court finds that no sepa ra te issue arises 
under this provision in the present case. 

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

143. Article 4 1 of the Convention provides: 

"If the Court finds that there has been a viola tion of the Convention or the Protocols 
the re to, and if the internal law of the High Con tracting Party concerned a llows only 
part ia l reparation to be made, the Cou rt sha ll, if necessary, afford just satisfaction to 
the injured party." 
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A. Damage 

1. The parties' submissions 

144. The applicants P. a nd C . cla imed 7,5 10 pounds sterling (GBP) fo r 
their own costs and expenses arising out of the domestic proceedings and 
the proceedings before this Court. This included items such as travel 
to court, car parking, te lephone and photocopying costs, research costs 
and the cost of travelling on twelve occasions to meet with their legal 
representatives for the Convention proceedings. 

145. The applicants P. and C. a lso claimed tha t they had susta ined 
non-pecuniary damage from the breaches of Articles 8 a nd 6 of 
the Convention, emphasising the extreme grief and frustration which 
they had expe rienced a nd their lasting distress at being irreversibly 
separated from S. They also invited the Court to conclude tha t S. had 
suffered an appreciable loss. They ref erred to the previous awards made 
by the Court in other child-care cases, and proposed tha t they should hold 
any amount awarded to S. on trust for S., which would allow them to 
apply income for S.'s benefit. She would inherit the capital when she was 
18 years old. 

146. The Government considered that the costs claimed by the 
applicants for their own expenses were not recovera ble as such 
because no causal link had been established between the a lleged losses 
and the alleged violations. These costs would have been incurred 
irrespective of whether the proceedings in issue had violated the 
Convention or not. 

147. As regards non-pecuniary da mage, the Government submitted 
that while the a pplicants P. and C. may well have suffered some distress 
and frustration from events, the local authority had done everything 
possible to ascertain the risk of harm posed to S. by P., and the advice 
was unanimous in concluding that P. posed a significant risk to S.'s 
health. Also the applicants, through their uncooperative stance, to a ve ry 
large extent contributed to the distress and frustration that they may have 
expe rienc~d, inter alia, by denying Dr Bentovim's account of his interview 
with P. and by challenging the evidence from the United States. In 
those circumstances, a finding of a violation of the Convention would be 
sufficient just satisfaction in this case. In any event , they considered 
that any award in excess of GBP 5,000 for each adult applicant would be 
excessive and inappropria te, pointing to awards in cases where the parents 
concerned had not been considered a risk to the ir children. 

2. The Court 's assessment 

148. As regards the applicants' claims for pecuniary loss, the Court 's 
case-law establishes that there must be a clear causal connection between 
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the damage claimed by the applicant and the violation of the Conve ntion 
(see, among other authorities, Barbera, Messegue and ]abardo v. Spain 
(Article 50), judgment of 13 June 1994, Series A no. 285-C, pp. 57-58, 
§§ 16-20, a nd f;akici v. Turkey [GC], no. 23657/94, § 127, ECHR 1999-IV). 
In this case, the Court has found violations of Article 6 and 8 in respect of 
the lack of legal representation of P. and C. during the procedures a nd the 
shortness of time between the two key hearings, as well as a breach of 
Article 8 in respect of the removal of S. at birth. There is no causal 
link between these violations a nd the costs claimed for attending and 
preparing for the domestic proceedings, in which the applicants would 
have participated in any event. Nor do the costs of travel by the applicant 
parents to meet with their legal representatives in these proceedings 
constitute a head of recoverable damage, the ordinary incidents in 
pursuing individual applications being regarded as a n intrinsic and 
inevitable part of the process. Where an applicant was unre presented 
through part or all of the proceedings, the Court has on occasion 
made awards under the heading of legal costs and expe nses, to reflect 
reasonable sums necessarily incurred in the course of submitting an 
application (see, for example, Scarth v. the United Kingdom , no. 33745/96, 
22July 1999, and McLeod v. the United Kingdom, judgment of 23 September 
1998, Reports 1998-VII). The present applicants, as appears below, 
were represented by a number of lawyers, who have presented quite 
substantial claims. In the circumstances, the Court makes no award for 
pecuniary damage. 

149. Turning to the claims for non-pecuniary damage, the Court does 
not consider that it can be asserted that S. would not have been adopted if 
the fl aws identified in the procedures had not occurred, although it cannot 
be excluded tha t the situation of the family might have been different in 
some respects. They thereby suffered a loss of opportunity. In addition, 
the applicants P. and C. certainly sustained non-pecuniary damage 
through distress and anxiety. 

150. The Court thus concludes tha t the applicants P. and C. sustained 
some non-pecunia ry damage which is not sufficiently compensated by the 
finding of a violation of the Convention (see, for example, Elsholz:. v. Germany 
[GC], no. 25735/94, §§ 70-7 1, ECHR 2000-VIII). While S. might also 
be regarded as having lost an opportunity of contact with her natural 
parents, she was, to the knowledge of the Court, protected from 
the trauma of the court proceedings. Having regard to the fact that P. 
and C. have no legal ties wi th S. or any direct contact, it considers it 
inappropria te to make any award to them to hold on trust for S. or to 
make any award to S. who is settled in her adopt ive fami ly and unaware 
of these proceedings. 

15 1. Ma king an assessment on an equitable basis, it awards the sum of 
12,000 euros (EUR) each to the a pplican ts P. a nd C. 
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B. Costs and expenses 

152. The applicants claimed a tota l of EUR l 13, 173, inclusive of value­
added tax (VAT), for legal costs and expenses in the Convention 
proceedings. This included EUR 43, 125 for Ms B. Hewson, counsel, who 
pleaded at the hearing, EUR 14,1 88 for Mr D. Casey, counsel, who assisted 
at the hearing, EUR 22,440 for Ms N. Mole of the Aire Centre, for research 
and liaising with the applicants and counsel, and EUR 35,420 for the solicitors 
instructed by the applicants, for which no detailed breakdown was provided. 

153. The Government submitted that the costs claimed were neither 
necessarily incurred nor reasonable as to qua ntum. The case, though 
unusual, did not require the applicants to be represented in effect by four 
lawyers (two counsel, the Aire Centre and a solicitor). They disputed the 
usefulness of the research carried out by the Aire Centre, while the sums 
claimed for the solicitor were unparticularised a nd not reasonable in 
amount, exceeding the fees of Ms Hewson who had been instructed on 
beha lf of the applicants since the beginning of the case. Any more than 
EUR 60,000 would, in their view, be excessive a nd inappropria te. 

154. The Court reitera tes that only legal costs a nd expenses found to 
have been actually and necessarily incurred and which are reasonable as to 
quantum a re recoverable under Article 4 1 of the Convention (see, among 
other authorities, Nikolova v. Bulgaria [GC], no. 3 1195/96, § 79, ECHR 
1999-11). It observes that the present case involved important and complex 
issues, both concerning the facts and the law. Nonetheless, the number of 
qua lified representatives in this case, each of whom has made substantial 
claims, would not appear justified by the complexity of the case. An 
unnecessary amount of overlapping and duplicating of work emerges from 
the submitted claims. Nor, when compared to the sums claimed in other 
family-law cases from the United Kingdom, do the sums claimed here 
appear reasonable as to quantum. A further reduction has been made in 
respect of the unsubstantiated claims put forward by the solicitor. 

155. Accordingly, the Court awards the sum of EUR 60,000, inclusive 
of VAT. 

C. Default interest 

156. H aving regard to the fact that the award is expressed in euros, the 
Court finds it appropria te to apply a rate of 7 .25%. 

FOR THESE REASONS, THE COURT 

I. Holds unanimously that there has been a violation of Article 6 § I of t he 
Convention in respect of the applicants P. and C.; 
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2. Holds unanimously that there has been a violation of Article 8 of 
the Convention in respect of the applicants P. and C. as regards the 
removal of S. a t birth; 

3. Holds by six votes to one tha t there has been a violation of Article 8 
of the Convention in respect of all the applicants as regards the 
subsequent procedures concerning the a pplications for care and 
freeing for adoption orders; 

4. Holds una nimously that no separate issue arises under Article l 2 of the 
Convention; 

5. Holds unanimously 
(a) that the respondent State is to pay the applicants, P. a nd C., within 
three months from the da te on which the judgment becomes final 
according to Article 44 § 2 of the Convention, the following amounts 
to be converted into pounds sterling at the date of settlement: 

(i) EUR 12,000 (twelve thousand euros) each to applicants P. and 
C. in respect of non-pecuniary damage; 
(ii) EUR 60,000 (sixty thousand euros) in respect of cos ts and 
expenses; 

(b) tha t simple interes t a t an an nual ra te of 7.25% shall be payable 
from the expiry of the above-me ntioned three months until settlement; 

6. Dismisses unanimously the remainder of the applicants' claim for just 
satisfaction. 

Done in English, a nd notified in writing on 16 July 2002, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 

Lawrence EARLY 

Deputy Registrar 
J ean-Paul COSTA 

President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the following separate opinions are annexed to this 
judgment: 

(a) concurring opinion of Sir Nicolas Bratza; 
(b) partly dissenting opinion of Mr Ba ka. 

J.-P.C. 
T.L.E. 
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CONCURRING OPINION OF JUDGE Sir Nicolas BRA TZA 

I a m in full agreement with the view and reasoning of the Chamber 
that there has been a violat ion of the rights of P. a nd C. under Article 6 
of the Convention and that the re moval ofS. from her mother short ly a fter 
birth gave rise to a violation of he r parents' rights under Article 8. Where 
I have certain hesita tions is as to t he view of the majority of the Chamber 
tha t there was a further violation of Article 8 in respect of the care and 
freeing for adoption proceedings. 

The Chamber, correctly in my view, has not found a substa ntive breach 
of Article 8 in rela tion to the decisions of the na tional courts to take S. into 
care or to free he r for adoption. In the domestic proceedings Mr Justice 
Wall had the inestimable advantage not only of a detailed knowledge of 
the voluminous documentation in the case but of seeing and hearing the 
witnesses, including P. and C. themselves, as well as the several experts 
who gave oral evidence. In his two fully a nd cogently reasoned judgments, 
he reached the clear conclusion that it was in the best interests of S. that 
she should be taken into care and freed for adoption with the minimum 
de lay. In the light of these judgments, I can find no basis for concluding 
that these measures violated the substa ntive provisions of Article 8 of the 
Convention. 

The majority's finding of a violation is instead founded on the lack 
of legal representa tion of the applicant parents during the two se ts of 
proceedings in which, as the judgment s ta tes, it was crucia l for them to 
be able to put forward their case effectively and for their viewpoints 
on the possible alternat ives to adoption, as well as on the continua tion of 
contact even after adoption, to be persuas ively presented. In the view 
of the majority, this lack of legal representat ion, in addition to founding 
a breach of Article 6 by depriving the applicants of a fair and effective 
hearing, violated their Article 8 rights by preventing them from being 
sufficiently involved in the decision-making process. 

It is well established by the case-law of the Court tha t there are inherent 
in Article 8 of the Convention certain procedural requirements, entitling 
pa rents to be involved in any decis ion-making process concerning the care 
of their children to a degree sufficient to provide them with the r equisite 
protection of their interes ts. It is further established that the different 
purpose pursued by the respective procedural safegua rds afforded by 
Articles 6 and 8 may, in the light of the pa rticula r circumstances, justify 
the examination of the same set of facts under both Articles (see, for 
example, McMichael v. the United Kingdom, judgment of 24 February 1995, 
Se ries A no. 307-B, p. 57, § 9 1). 

In McMichael the facts compla ined of (the inability of the a pplicants to 
have sight of certa in documents considered by the children's hearing a nd 
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the Sheriff Court) were found by the Court to have had repercussions not 
only on the conduct of judicial proceedings to which the second applicant 
was a party, but a lso on a fundamental c lement of the family life of the two 
applicants. In these circumstances, the Court considered it appropriate to 
examine the facts also under Article 8. 

In the present case the circumstances are in my view different and it is 
these differences which have caused me to hesitate. The procedural 
fai lings identified by the Court in the present case relate not to the denial 
of access to documents nor to the failure of the authorities to consult the 
applicants or involve them fully in the decision-making process, but to the 
fact that the applicants were not legally represented in the care or freeing 
for adoption court proceedings. Moreover , in his judgment in the former 
proceedings, Mr Justice Wall expressly concluded that, even if P. had been 
represented by counsel a t the hearing, he was entirely satisfied that the 
result would have been the same. While this conclusion does not a ffect 
the question whether the procedural safeguards under Article 6 were 
complied with, it has in my view some re levance to the question whether 
the lack of these safeguards may be said also to have had repercussions on 
the family life of the applicants so as to justify the examination of the case 
additionally under Article 8. 

In the end, however, I have concluded that the lack of legal 
representa tion of the applicants can be said to have had such 
repercuss ions. In this regard, I a ttach importance to the fact that, even 
if a care order was inevitable in the case of S. and even if the legal 
representation of P. could have made no difference to the result of those 
proceedings, the same is not necessarily true in the case of the freeing for 
adoption proceedings, in which eff ectivc legal representation could well 
have had a materia l influence both on the decision to free S. for adoption 
and on the decision rela ting to continuing contacts between S. and her 
parents prior to and after her adoption. 

While, therefore, a finding of a breach of Article 6 in family proceedings 
should not in my view inevitably lead to a separate finding of a breach 
of the procedural requirements of Article 8, I consider tha t in the 
circumstances of the present case such a separate finding is justified. 
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PARTLY DISSENTING OPINION OF JUDGE BAKA 

I share the opinion of the majority that there has been a breach as far as 
the fairness of the procedure is concerned under Article 6 § 1 and also that 
there has been a violation of Article 8 in respect of the applicants P. and C. 
as regards the removal of S. at birth. My reasoning under Article 6 § l is 
different, however, from that of the majority of the Court and I am not 
convinced that there has been a violation of Article 8 of the Convention 
concerning all the applicants as far as the subsequent procedures are 
concerned. 

The majority was of the opinion that the procedural shortcomings in 
the case - on which basis the Court has found a violation of Article 6 § 1 
of the Convention - "deprived the applicants of a fair and effective hearing 
in court" and that this "placed [them] at a serious disadvantage" in 
protecting their interests (see paragraph 13 7 of the judgment) 

My approach is different. I, too, think that there has been a procedural 
violation of Article 6 in not granting the applicants time enough to find 
adequate legal representation. This in my view gave the appearance of 
urifairness, which should be avoided in a serious case like the present one. 
On this basis and on this basis only, I found a breach of the relevant 
Article. I am not, however, convinced that the applicants, even without 
legal representation, were completely helpless or that they were 
prevented in any way from putting forward their arguments effectively. 
The applicants, from the beginning of the procedure until the hearing, 
had had the benefit of legal advice and legal assistance in a case 
which was primarily based on expert opinions. Moreover, all the other 
participants in the proceedings (including counsel for the guardian ad 
litem) were in agreement that there had been a fair hearing without any 
identifiable irregularities or shortcomings. 

I do think that, as Article 8 requires, the subsequent care and freeing 
for adoption proceedings served the best interests of the child and were 
intended to strike a balance between the interests of S. and her pa rents. 
Consequently, the interference of the national a uthorities served a 
legitimate aim and was based on the applicable domestic provisions and 
practice. In these respects, there is no serious disagreement between my 
view and that of the majority. On the other hand, the question whether 
the interference was necessary in a de mocratic society raises more 
complex issues. 

According to the majority of the Court, the procedural violation was 
so serious that they took it into account again when they examined the 
necessity requirements under Article 8. 

I admit that the above approach has its basis in the case-law of the 
Court (see McMichael v. the United Kingdom, judgment of 24 February 



P., C. AND S. v. THE UNITED KINGDOM J UDGMENT- PARTLY DISSENTING 245 
OPINION OF JUDGE BAKA 

1995, Series A no. 307-B). In W. v. United Kingdom Uudgment of 8July 1987, 
Series A no. 121 - cited in paragraph 119 of the present judgm ent) the 
Court ex tended the interpretation of Article 8 by deciding tha t the 
lengthy duration of the proceedings resulted in a decision which could 
not be regarded as necessary in a democratic society within the meaning 
of Article 8. 

In the present case, however, I am rather against this ex tensive 
in terpretation of Article 8. I believe tha t the lack of legal representation 
disclosed a procedural violation of Article 6 § 1. The appearance of 
unfairness gave rise to a violation of Article 6 § l but - not being decisive 
for the outcome of the relevant procedures - it did not amount to a 
violation of Article 8. 
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SOMMAIRE1 

Defaut de representation juridique lors d'une procedure mettant en jeu les 
interets d'un enfant 
Prise en charge d'un enfant a la naissance et declaration d'adoptabilite 
ulterieure 

Article 6 § 1 

Procedure equitable - Acces a un tribunal - Procedure civile - Difaut de representation 
juridique Lars d'une procedure mettant en jeu Les interets d'un enfant - Representation 
juridique - Acetis ejfectif a un tribunal - Participation effective d'une partie a une procedure 
judiciaire - Complexite de l'ajfaire - Importance de l'enjeu - Caractere delicat de l'objet de la 
cause - Refus d'accorder un ajournement pour permettre a une partie de trouver des difenseurs 

Article 8 

Viefamiliale - Prise en charge d'un enfant a la naissance - Ingerence - Protection de la sante -
Protection des droits et libertes d'autrui - Caractere necessaire dans une societe dimocratique 
- Implication des parents dans un processus decisionnel - Raisons pertinentes et suffisantes -
R etrait d'un enjant a sa mere immidiatement apres la naissance - Capacite et possibilite de 
nuire limitees -Absence de soupyons quant a wi comportement mettant en peril la vie d'autrui 
- Difaut de representation juridique Lars d'une procedure de prise en charge et d'une procedure 
ayant abouti a une declaration d'adoptabilite - Laps de temps insu.lfisant entre l'ordonnance de 
prise en charge et la declaration judiciaire d'adoptabilite 

* 
* * 

Les requerants sont un couple marie, P. et C., e t Jeur fi lle, S., nee e n 1998. Pe nda nt 
la grossesse de P., l'autoritc locale fut informee que le fi ts de celle-ci, ne d 'une 
precede nte union aux Eta ts-Unis, avait clans ce pays ete place sous protection 
en 1994 parce qu'on l'avait presume victime d 'une form e de maltraita nce ou la 
ma ladie est provoquee (syndrome de Miinchhausen par procuration) , ce qui avail 
valu a la mere d 'etre condamnee. L'autorite locale decida d 'inscrire l'enfant a 
naitre sur la liste des e nfants a risque e t de proceder a une evaluat ion comple te 
des dangers . Les parents ne se montrant guere cooperatifs, elle convint en avril 
1998 de demander une ordonnance de protection d 'urgence a la na issance. S. 
naquit le 7 mai 1998 par cesarienne. Le meme jour, l'autorite locale soll icita 
l'ordonnance precitee et, l' hopital ayant confirme qu'il ne pouvait garantir la 
securite de l'enfant, elle decida de notifier l'ordonnance et retira la nouveau-nee. 
Les pa rents furent a utorises a voir l'enfant plusieurs fois par sema inc, sous 

I. Redige par le grefTe, ii ne lie pas la Cour. 
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surveilla nce. L'autorite locale reclama une ordonnance de prise en cha rge et 
en nove mbre 1998 requit que S. flit decla ree adoptable. Dura nt l'examen de la 
d ema nde de prise en charge devant la High Court, les representants de P. 
abandonnerent la procedure. Apres avoir accorde un premier report, le juge en 
refusa un autre, estiman t que P. e ta it capa ble de defendre sa cause (C. s'etant 
retire de la procedure) e t qu'un retard n 'etait pas clans l'interet de l'enfant. 
Apres ('audie nce, qui dura vingt jours, le juge re ndit une ordonna nce de prise en 
charge. Une semaine plus lard, le meme juge examina la dema nde de declaration 
d 'adopta bilite de S. U ref usa d 'ajourner la procedure pour permetlre a P. et C. de 
cherche r d 'au tres defenseurs et, concluant que Jes parties n 'avaient a ucune chance 
realiste de recuperer la garde de l'enfant, ii declara S. adopta ble. En scptembre 
1999, S. fut placee en vue d 'etre adoptee et , en ma rs 2000, une ordonnance 
d 'adoption fut rendue . Ce lle-ci ne prevoyait pour l'avenir a ucune rela tion directe 
entre les parents et l'enfant, pareil contact etant laisse a !'a pprecia tion des parents 
adopt ifs . 

I. Article 6 § I: on ne saura it douter de la g ravite que revetait pour P. et C. !'issue 
de la procedure. P. a du en ta nt que parent se defe ndre elle-me me cla ns une 
procedure qui etait d 'une complexite exceptionnelle, e t sa pretendue inclina tion 
a faire du ma l a ses propres enfants, de meme que sa personna lite, e taient au creur 
de l'afTaire. Compte tenu de la complexite de la cause, de !'importance de son 
enjeu e t du caractere extremement delicat de son objet , le principe d 'acces 
efTectif a un tribuna l et le principe d 'equite exigeaie nt que P. beneficiat de 
!'assistance d 'un avocat. De plus, s'il est vrai que P. et C. savaient que la demande 
de d eclaration d'adoptabilite suivrait probablement de peu, cet element ne signifie 
pas qu' ils se trouvaient clans unc situa tion adequate pour a fTronter la procedure en 
la matiere, qui d'ailleurs a souleve des points de droit complexes et des questions 
delicates. La Cour n'est pas convaincue que la necessite d 'une procedure rapide 
exigeait une mesure aussi radicale que le fait d 'accom plir un examen exha ustif et 
complexe, suivi une semaine plus tard par la procedure sur l'adoptabilite. Le juge 
eut pu impartir des delais stricts, e t la possibilite d 'accorder un delai de quelques 
mois pour la conclusion definitive de cette procedure n 'eta it pas prejudiciable 
a ux interets de l'enfant a u point de justifier la brievete de l'intervalle entre les 
deux a udiences. Les procedures suivies non seulemcnt etaient e n a ppare nce 
inequitables mais ont de plus empeche Jes requfra nts de presenter leurs 
argume nts de maniere adequa te et effective. L'assistance d 'un avocat durant les 
a udiences etait done indispensable. 
Conclusion: violation (unanimite). 
2. Article 8: a) II n'appartient pas a la Cour d 'exam ine r in abstracto le droit interne 
et en tout etat de cause, des !ors que l'on peut envisager des circonsta nces clans 
lesquelles un nourrisson peut etre adopte de fac;o n compatible avec !'article 8, 
on ne saurait considerer que la legislation porte en elle-meme atte inte a cette 
disposition. 
b) Le retra it de S. a la naissance: ii ne prete pas a con trave rse qu'il y a eu ingercnce 
et que cette ingerence etait prevue par la loi et poursuivait le but legitime quc 
constitue la protection de la sante et des droits de l'enfant. Quant au caractere 
necessaire de l'ingerence, la Cour n'est pas convaincue qu'il y ait eu manque ment 
a impliquer les parents clans la procedure d'enquete suivie par l'autoritc locale e t, 
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s i lcs requerants se plaignent de ne pas avoir ete convenable ment informes que 
l'autoritc en question allait leur rctirc r l'enfant a la naissance, ii apparalt 
neanmoins qu 'ils savaient que ce tte option e tait envisagee. En fait, aucune 
decision definitive ne fut prise avant le jour de la naissance. L'autorite concernee 
ne peut pas non plus etre critiquee pour ne pas avoir sollicite de procedure 
contradictoire: le fait de s'employer a obtenir une ordonnance d e protection 
d 'urgence entrait veritablement clans scs fonctions et cette mesure reposait sur 
des raisons pe rtinentes et suffisantes, si bien que la decision peut passe r pour 
avoir ete necessaire. Cependant, ii faut egaleme nt tenir compte de la maniere 
dont l'ordonna nce a ete executee. Apres l'accouchement, P. dut clans un premier 
tem ps garder le lit , et !'on saisit ma) pourquoi ii ctait impossible que s. de meurat a 
l' hopital et passat au mains quelque temps avec sa mere, sous surveillance, 
puisque la capacite e t Jes possibilites de nuire de P. etaie nt limitees. En fait, 
a ucun element ne donnait a penser que la mere avail un comportement mettan t 
e n peril la vie d'autrui - de sorte que le danger etait plus gerable - et ii n'a pas 
c tc etabli qu'une surveillance n'au rait pu fournir de protection adequate. En 
consequence, la mesure radicale ayant consiste a re tirer s. peu apres la naissancc 
n'etait pas justifiee par des motifs pcrtinents e t suffisants. 
Conclusion: violation (unanimitc). 
c) La procedure de prise en charge e t la procedure ayant abouti a une declaration 
d'adoptabilite: la complexite de l'affaire e t l'cquilibre subtil qu'il convenait de 
mc nager entre les interets de S. e t ceux de ses parents exigeaient que l'on 
accordat une importance particuliere aux obligations procedurales decoulant 
necessairement de !'article 8. Le dcfaut de r epresentation juridique, combine 
a ('absence d'un veritable temps d'arrct entre Jes deux procedures, a empeche 
lcs rcquerants de faire entendre lcu r cause de maniere equitable e t effective 
conformement a l'article 6 e t , eu egard a la gravite de l'enjeu, Jes a egalement 
prives d 'une implication suffisan te pour pouvoir beneficier de la protection 
requise de leurs interets. 
Conclusion : violation (six voix contrc unc). 
La Cour estime a l'unanimite qu'aucune quest ion distincte ne se pose sous l'angle 
de )'article 12 de la Convention. 
Article 41: la Cour a lloue des sommes pour le dommage moral e t pour les frais et 
depens. 
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En l'affaire P., C. et S. c . Royaume-Uni, 
La Gour europeenne des Droits de l'Homme (deuxieme section) , 

siegeant en une chambre composee de: 
MM. J.-P. COSTA, president , 

A.B. BAKA, 
Sir Nicolas BRATZA, 
MM. GAUKURjORUNDSSON, 

L. LOUCAIDES, 

c. BIRSAN, 

M. UGREKHELIDZE,juges, 
et de M. T.L. EARLY, greffier adjoint de section, 

Apres en avoir delibere en chambrc du conseil les 26 mars et 2juillet 2002, 
Rend l'arret que voici, adopte a cette derniere date : 

PROCEDURE 
I. A l'origine de l'affaire se trouve une requete (n° 56547/00) dirigee 

contre le Royaume-Uni de Grande-Bretagne et d'lrlande du Nord et dont 
trois ressortissants americains e t/ou britanniques, M"'c P., M. C. e t M11e S. 
(« Jes requerants » ), ont saisi la Gour respectivement le 23 decembre 1999 et 
le 25 decembre 2000 en vertu de !'article 34 de la Convention de sauvegarde 
des Droits de !'Homme et des Libertes fondamentales (« la Convention »). 

2. Les requerants, qui ont e tc admis au benefice de }'assistance 
judicia ire, sont representes devant la Cour par Mc R. Stein, solicitor 
a Londres. Le gouvernement britannique (« le Gouvernement ») est re­
presente par son agent, M. H . Llewellyn, du ministere des AfTaires 
etrangeres et du Commonwealth, a Landres. Le president de la chambre 
a accede a la demande de non-divulgation de leur identite formulee par les 
requerants (article 47 § 3 du reglement de la Cour) . 

3. Les requerants alleguaie nt que Jes mesures prises par les autorites, 
qui ont retire S. a ses pa rents a la naissance, l'ont prise en charge et fait 
declarer adoptable, ont porte atteinte a !'article 8 de la Convention e t que 
les procedures suivies eta ient contraires a !'article 6 de la Convention. Ils 
invoquaient egalement !'article 12 de la Convention. 

4. La requete a e te attribuee a la troisieme section de la Gour 
(article 52 § I du reglement). Au sein de celle-ci, la chambre chargee 
d 'examiner l'aff a ire (article 27 § I de la Convention) a e te constituee 
conformement a !'article 26 § I du reglement. 

5. Le I er novembre 2001 , la Cour a modifie la composition de ses 
sections (article 25 § I du reglement) . La presente requete a e te attribuee 
a la deuxieme section a insi remaniee. 

6. Par une d ecision du 11 decembre 200 I , la chambre a declare la 
requete recevable . 
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7. T ant Jes requerants que le Gouvernement ont depose d es 
observat ions ecrites sur le fond de l'affaire (article 59 § I du reglement). 

8. U ne a udience s'est deroulee en public au Palais des Droits de 
l'H omme, a Strasbourg, le 26 mars 2002 (article 59 § 2 du reglement). 

Ont comparu: 

- pour le Gouvernement 
MM. H. LLEWELLYN, 

A. M cF ARLANE QC, 
T. EICKE, 

Mmcs L. HARR.Isa ' 
j. RIDGWAY, 

]. GRAY, 

C. M cC RYSTAL, 

- pour Les requerants 
Mm~ B. HEWSON, 

MM. D. CASEY, 

R. STERN, 

Mme N. MOLE, 

M . c. STOCKFORD, 

Mme K. W EED, 

Les requerants P. et C. eta ient egalement prese nts. 

agent, 

conseils, 

conseil!eres ; 

conseils, 
solicitor, 

conseillers. 

La Cour a entendu en leurs declarations Mme H ewson et M. McFarla ne. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

9. P., nee en 1958, est ressortissante des Etats-U nis d 'Amerique; C., 
son epoux, est ne en 1962 et est ressortissant britannique; S., leur fill e, 
est nee en l 998 e t possede les na tionalites britannique et americaine. 
Tous trois resident au Royaume-Uni. 

A. Faits survenus aux Etats-Unis d'Amerique entre 1976 et 1996 

I 0. En j a nvier 1976, P., qui vivait a lors aux Etats-Unis d 'Amerique, 
donna naissance a un gaq;on, A., peu avant son dix-huitieme anniversaire. 
En 1980, P. epousa son pre mier mari e t eut un second fils, B., en fevrier 
1985. En 1992, e lle et son epoux se separerent. Les deux parents se 
disputerent la garde de B. 
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11. Entre clecembre 1990 et j anvie r 1994, B. fut presente a son me­
decin generaliste pour quelque qua ra nte-sept a ffections. 

12. En mars-avril 1993, B. fut conduit maintes fois a l'hopital pour y e tre 
examine en raison de diarrhees e t de fi evres; a chaque fois Jes m cdecins 
jugerent normal son etat de sante. Le 18 avril 1994, aJors que B. avait ete 
admis a l'hopital , un test de laboratoire s'avera positif, revelant la presence 
de phenolphtaleine (substance laxative) clans Jes seJles de l'enfant. Le 
medecin estima que P. avait intoxiquc son fil s avec des laxatifs et le signala. 

13. A la meme date, les autorites californiennes placerent B. sous 
protection au motif que P. nuisait a son fil s, a lors age de neuf ans, en Jui 
administrant abusivement des laxatifs. II etait presume que l'enfant c tait 
vict ime d 'une forme de maltraitancc ou la maladie est provoquee, trouble 
con nu notamment sous le nom de «syndrome de Mi.inchhausen par 
procuration » («SMPP»). «SMPP» es t une denomination parfois employee 
pour decrire une forme de pathologie psychiatrique que l'on rencontre 
essentie llement chez les femmes; les personnes atteintes cherchent a 
a ttirer !'attention en provoquant chez !cur enfant une pathologie ou en 
invcntant des maladies dont ii souffrirai.t e t en le presentant frequemment 
aux autorites medicales pour le faire examiner et soigner. 

14. Le 23 aout 1994, une juridiction californienne decida que B. devait 
resider aupres de son pere. Ce placem ent mit un terme aux dia rrhees 
aigues ou anormales de B. Lors d 'une audience tenue en septembre 1995, 
le tribuna l approuva la mise en place de rencontres sous surveillance entre 
P. et son fil s B. , une fois par mois (a ra ison de deux a quatre heures) 
pendant les trois annees a venir. La mere fut informee que, si elle le 
souhaitait, des contacts plus frequents pouvaient etre envisages clans un 
cadre therapeutique et sous surveillance. 

15. En vertu de !'article 273A a) du code penal de Californic, P. fut 
inculpee d'un delit majeur (jelony offence) a raison des mauvais trai­
tements infliges a B. et de la mise en danger de sa sante. Selon un 
ra pport etabli par le docteur Schreier, P. souffrait du SMPP et avait fait 
du ma! a B. plusieurs a nnees durant, en provoquant chez lui de graves 
dia rrhecs et peut-etre des vomisscments e t des pertes de poids, et en Jui 
imposant de multiples interventions e t hospita lisations qui n'etaient pas 
anodines. Le 4 octobre 1995, au terme d 'un proces de cinq semaincs avec 
jury devant la Cour superieure de Californic, elle fut decla ree coupable 
d 'un delit mineur (misdemeanour) en vertu d e !'article 273A b) , le delit 
majeur n 'ayant pas ete retenu. Le 17 novembre 1995, elle fut condamnee 
a une periode de trois ans de probation et a une peine de trois mois 
d'emprisonnement avec sursis. Par a illcurs, e lle devait se soumettre a un 
« progra mme de traitcment psychologique e t psychia trique » complet. 

16. Penda nt la procedure de divorce, P. dut subir une thera pie, 
condition qui Jui avait e te imposee pour l'obtention de la garde de son fils 
B., et fut suivic par un therapeute de 1992 a la fin de l'annee 1993. A partir 
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de fin l 992, elle se vit prescrire des antidepresseurs par un psychia tre, 
qu 'e lle consulta regulierement pour faire le point sur sa prise de me­
dicaments. Elle consulta egalement des psychiatres pendant le proces 
penal. A partir du mois d 'avril environ et jusqu 'en decembre 1995, elle se 
rendit deux fois par mois chez un psychologue pour une therapie. 

17. Le 2 mai 1996, le tribunal californien de la famille reduisit la 
frequence des contacts (sous surveillance) a une fois par mois. Toute 
vis ite supplementaire devrait avoir lieu clans un cadre therapeutique, en 
presence d'un medecin. P. fut deboutee de son appel contre cette decision. 

18. En 1996, P. rencontra son epoux actuel, C ., travailleur social 
qualifie qui preparait un doctorat en philosophie et faisait des recherches 
sur d es femmes accusees a tort d 'et re atteintes du SMPP. 

B. La grossesse de P. et les premiers contacts avec les services 
sociaux au Royaume-Uni: Rochdale, 1996 

19. En novembre 1996, au mepris de l'ordonnance de mise en liberte 
sous probation, P. rendit visite a c. au Royaume-Uni, OU elle l'epousa 
en septembre 1997. Peu apres, P. s'aperc;ut qu'elle etait enceinte. 

20. Le conseil municipa l de Rochdale (« l'autorite locale») eut con­
naissance de la grossesse lorsque P. eff ectua des demarches en vue 
d'obtenir l'annulation de son precedent mariage et que son ex-mari le fit 
savoir a u district attorney en Californie, lequel a son tour prit contact avec les 
autorites competentes du Royaume-Uni et leur donna des informations 
sur la condamnation de P. en raison de mauvais traitements infliges a son 
fits B. Mise au courant de la grossesse par le medecin de P. , l'autorite locale 
ouvrit une enquete. 

21. Les travailleurs sociaux furent en relation avec P. et C. a partir 
de j a nvier 1998. Une lettre fut adressee a ces derniers en vue d'unc 
rencontre. Avant la tenue de la reunion prevue, ii y eut plusieurs echanges 
telephoniques. C. estimait que les services sociaux devaient fournir des 
informations plus precises avant la reunion et etablit une liste d'exigences 
concernant l'acces aux dossiers et a des copies de documents. Des tensions 
surgirent lorsque !'assistant socia l demanda a P. de communiquer sa date 
de naissance afin de verifier qu'elle etait bien la personne visee par les 
informations re~ues des Etats-Unis. Dans un premier temps, P. refusa de 
donner cette information. La reunion prevue fut annulee. 

22. Le 21 janvier 1998, les solicitors des requerants ecrivirent aux 
services sociaux pour les prier de leur fournir des informations, a eux et a 
P. directement, notamment sur le motif de la rencontre proposee, ainsi que 
des precisions sur tout renseignement en leur possession, des formulaires 
permettant de demander a consulter Jes dossiers des services sociaux, des 
details precis sur Jes problemes de protection de l'enfance qui eta ient enjeu 
e t la liste de toutes Jes personnes avec lesquelles ii avait ete question de P. 
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23. Le 28 j anvier 1998 se tint une reunion a laquelle participerent P., 
C., des travailleurs sociaux et la police. 

24. II y eut ensuite un echange de let tres entre l'autorite locale et 
les solicitors des requerants au sujet de la designation d'un expert qui 
evaluerait les risques encourus pa r l'enfant a naitre, en application de la 
Joi de 1989 sur Jes enfants (Children Act 1989) («evaluation fondee sur 
)'article 47 »). Par une le ttre du 17 fevrier 1998, les solicitors de l'autorite 
locale prirent acte de ce que les requerants n'etaient pas satisfaits du choix 
du docteur Bentovim comme expert e t demanderent de plus amples 
precisions quant a leurs objections. Ils releverent que la personne pro­
posee par Jes interesses n'e tait pas specialisee en matiere de SMPP et 
demanderent des details sur Jes autres experts proposes. 

25. Le 18 fevrier 1998, l'autorite locale prit contact avec le docteur 
Eminson, une specialiste en pedopsychia trie proposee pa r les requerants, 
en vue de la charger d'une evaluation. 

26. Da ns une let tre du 13 mars 1998, le solicitor de l'autorite locale 
evoqua it la le ttre des solicitors des requerants datee du 11 mars et 
soulignait que, comme aucune procedure de prise en charge n 'etait en 
cours, l'autorite locale n 'e tait pas tenue de convenir avec Jes requerants 
d 'une lettre de mission a !' intention de l'expert; a ce stade, tout ce 
qui etait demande, c'et ait que P. acceptat de rencontrer l'expert; ii 
appartenait a l'autorite locale de decider quels documents seraient 
soumis a celui-ci, meme si elle ne voyait aucune objection a ce que les 
requerants fournissent d 'autres pieces ; l'autorite locale souhaitait tra­
vailler en cooperation avec P., mais ne pouvait la laisser decider du cours 
e t de la conduite de !'evaluation fondee sur !'article 47. 

27. Le 2 mars 1998, l'autorite locale tint une reunion ad hoe a laquelle 
participerent notamment des travailleurs sociaux, le medecin generaliste de 
P., un visiteur sanitaire, une sage-femme, P. et C ., le solicitor de P. et la grand­
mere paternelle de l'enfant a naitre. Le compte rendu indiquait que la 
reunion avait ete organisee parce que P. avait fait l'objet d 'une condam­
nation donnant a craindre que cet enfant risqua t de souffrir de maladies ou 
de dommages provoques apres sa naissance. P. contestait certains details 
relatifs aux circonstances de sa condamnation, en pretendant notamment 
que des e lements a ttestaient que son £ils B. avait effectivement eu des 
diarrhees comme elle l'avait affirme. D'apres le compte rendu, C. avait 
admis que !'existence d'une condamnation put susciter des inquietudes, 
mais pas que cette condamnation signifiat forcement que son epouse etait 
atteinte du SMPP, des lors qu'il n'y avait aucune preuve directe qu'elle eut 
inflige des mauvais traiternents. De crainte que P. ne souffrit du SMPP, il fut 
decide que l'enfant serait inscrit a sa naissance sur la liste des enfants a risque 
et que )'on procederait a une evaluation complete des dangers. 

28. Aux a lentours du 16 mars 1998, le docteur Eminson accepta 
d 'intervenir comme expert dans le cadre de l'evalua tion prevue. 
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29. Le 18 mars l 998, les solicitors d es requerants adresserent a 
l'autorite locale une lettre soulignant que leur proposition d 'etablir d 'un 
commun accord une lettre de mission et une lis te de documents destinees 
a }'expert s'inspirait des bonnes pratiques e t que, malgre }'absence 
de procedure d e prise en cha rge, ils ava ient suppose que les memes 
principes seraient appliques. Les solicitors indiqua ient que l'on ne pouvait 
attendre de P. qu'elle se presentat a un rendez-vous sans connaltre Jes 
points specifiques que le medecin avait e te invite a examiner et qu 'ils 
avaient besoin d 'une liste de documents pour pouvoir determiner s'ils 
souhaitaient fournir d'autres elements a )'expert. 

30. A la meme date, le solicitor de l'autorite locale repondit qu'une 
procedure d 'evaluation fondee sur I' article 4 7 e ta it entierement laissee a 
)'apprecia tion de l'autorite locale e t regie par des principes difTerents 
de ceux appliques lors d 'une procedure de prise en charge. L'autorite 
locale e tait neanmoins disposee a communiquer la lis te des documents 
adresses au docteur Eminson et Jes questions que celle-ci serait priee 
d 'aborder. 

3 1. Le 25 mars l 998, ii ressor tit de discussions entre l'autorite locale 
e t les solicitors des requerants que les interesses ne souhaita ient plus 
rencontrer le docteur Eminson. 

32. Le I er avril 1998, l'autorite locale tint une r eunion ad hoe a fin de 
faire le point sur la situation. 11 fu t estime que les parents n'avaient pas 
coopere cla ns l'optique d 'une eva luation menee pa r )'autorite locale OU que 
leur collaboration avait ete superficielle. Ils avaie nt combine pretextes e t 
manceuvres d'evitement , si bien qu'une seule reunion avait e te possible. 
Ils sembla ient toujours nier farouchement les faits survenus aux Etats­
Unis. Le solicitor de l'autorite locale s'etait entretenu avec le district 
attorney ayant connu de l'affa ire en Californie e t avait rapporte certains 
de ses propos : le district attorney craignait que P. ne soufTrlt du syndrome 
de Miinchhausen par procura tion comme le montraient ses a ntecedents 
medicaux ; ii affirmait que C. s'etait fait passer pour un therapeute afin 
de conva incre l'agent de proba tion de P. que celle-ci se conformait a une 
ordonnance; enfin, ii disait que P. les avait ha rceles par telephone, Jui e t le 
docteur Schreier. Il fut releve que P. e t C. ne voulaient pas rencontrer 
)'expert propose par l'autorite locale. Il fut decide de demander a la 
naissance de l'enfant une ordonna nce de protection d 'urgence (emergency 
protection order) parce qu' il y avait : 

«des raisons de penser q ue le bebc risquait de subir un prejudice important s'il restait 
aupres de ses parents ; ii n'y a[ vait] pas eu de ree lle cooperation de la part des parents et 
ii sera it impossible aux services sociaux ( ... ) de malt rise r le r isque sans la competence 
j uridiq ue consistant a re tirer l'enfant des le depart . Une demande en vue d'une 
procedure de prise en charge provisoire exigerait un preavis e t [l'autori te locale avait] 
des raisons de penser que Jes parents chercheraient a SC SOUStra ire a la decision des 
a utoritcs. » 
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Le lieu du placeme nt familia l devait etre tenu secret afin d 'eviter toute 
ma nccuvre de ha rcelement ou tenta tive d 'emmener l'enfant. II convenait 
d ' info rmer les pa rents de l'intention de saisir la justice sans donner de 
precisions. 

33_ Le 7 avril 1998, Jes solicitors des requerants confirmerent que P. e t 
C. a lla ient rencontrer le doct eur Eminson. Les i.nteresses se prescnterent 
au rendez-vous du 28 avril 1998. 

34. Le 8 avril 1998, le docteur Schreier adressa a l'autorite locale une 
le ttre cla ns laquelle ii faisait part de ses vives inquie tudes et recommanda it 
le re tra it de l'enfant a la naissance ainsi qu'une surveillance e troite des 
rencontres, car ii y avait se lon lui un risque important que P. ne fit du ma! 
a l'enfant. 

35. Le 30 avr il I 998, la mere de C. prit contact avec l'autorite locale 
pour savoir si l'enfant pour rait lui e tre confie. L'autorite locale decida 
d'etudier cette question avec le docteur Eminson clans le cadre de son 
evaluation. 

36. Des notes en date du 6 ma i I 998 sur une discussion entre le 
direct eur adjoint des services sociaux et le docteur Eminson font 
appa raitre que celle-ci jugeait extremement limitees Jes bases sur 
lesque lles ii e tait possible de cooperer avec Jes pa rents, ces derniers 
n'admetta nt pas les preoccupa tions rela tives a l'enfant a naitre e t ne 
reconnaissant pas Jes faits survenus a ux Eta ts-Unis. Le docteur es timait 
que les parents n 'eta ient pas disposes a pa rler avec elle des vrais 
problemes, que C. se souciait essentiellement de son bras de fer avec les 
autorites e t que le couple ne semblait guere se preoccuper ou avoir 
conscience de la question fondamentale, a savoir la securite de l'enfant 
a naitre. Bien qu' il fU t difficile d'emettre une conclusion definitive, Jes 
facteurs de risque n 'etaient pas scion elle suffisamment inquietants pour 
justifie r que l'on cacha t aux parents le proje t de dema nder a la na issance 
de l'enfant une ordonnance de protection d 'urgence. Si l'eventualite d 'une 
nouvelle evaluation sur le couple e t le nourrisson clans le cad re d 'un centre 
d 'accue il n 'cta it pas ecartec, unc telle option n'e ta it pas possible a ce 
stade, vu le caractere limite de la coopera tion et de l'implication des 
pa rents. 

3 7. Le 30 avril 1998, ii devin t probable q ue, vu la pos ition de l'enfant, 
P. devra it subir une cesarienne au lieu d 'accoucher a domicile comme 
prevu. La sage-femme ra pporLa que le docteur Maresh, medecin 
obste tricien, voulut faire admettre P. a l'hopital le 6 mai 1998 pour une 
cesariennc programmee, ma is que P. refusa e t rentra chez elle. Selon le 
doss ier des se rvices socia ux, le refus de P. e t C. de suivre Jes conseils 
medicaux qu'on leur d ispensait provoqua une vive colere de la sage­
femme, qui pa r la suite decla ra qu'ils avaic nt cu de la cha nce d 'avoir un 
enfant en vie. 
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C. La naissance de S. et les procedures d'urgence et de prise 
en charge 

38. S. est nee par cesarienne le 7 mai 1998, a 4 h 42. C. avait conduit 
P. a l'hopital quand la poche des eaux s 'e tait rompue, a leur domicile. 

39. Vers l 0 h 30, l'autorite locale sollicita une ordonnance de protection 
d'urgence. L'autorite prit contact avec l' hopital pour evoquer la possibilite 
que le personnel veillat sur l'enfant a l' hopital. Apres des discussions, 
la direction de l'etablissement confirma a l'autorite locale que, meme en 
me ttant en place un dispositif adequat, la securite de l'enfant ne pouvait 
etre garantie. Le Gouvernement a indique que l'hopital etait preoccupe 
par le comportement penible d 'une amie de P. qui exigea d 'etre 
presente durant }'operation e t que des agents de securite durent menacer 
d 'expulser , e t par l'agressivite vis-a-vis du personnel dont les amis et 
proches de P. firent preuve apres la naissance. Les requerants ont indique 
que rien dans le dossier ne confirmait ces a llegations. II est inscrit clans le 
dossier de l'hopital qu'a 15 h 30 le docteur Maresh declara qu 'il valait 
mieux reporter la visite des travailleurs sociaux parce que les nouvelles 
risquaient de bouleverser P. et d 'elever sa tension arterielle. 

40. Vers 16 heures, il fut decide de notifier aux requerants l'ordonnance 
de protection d'urgence visant a retirer S. pour la placer clans une famille 
d 'accueil. D'apres le Gouvernement, la mere de C. ref usa que S. fUt re tiree 
e t le pere de C. mena<;a de suivre les assistants sociaux et l'enfant. Le depart 
sans incident ne fut possible qu'avec l'aide du personnel hospitalier. Les 
requerants ont indique que rien dans le dossier ne corroborait cette 
affirmation, mais ont admis que la famille etait bouleversee lorsque S. fut 
emmenee e t que la mere de C. avait supplie les assis ta nts sociaux de ne pas 
confier S. a des e trangers. 

4 1. Le 8 mai 1998 fut organisee une rencontre qui permit a C. et ses 
pa rents de voir l'enfant. Les services socia ux avaient envisage de ramener 
S. pour des visites a l'hopital durant le sejour de P. , mais avaient estime 
qu'il n 'eta it pas clans l'intere t de la nouveau-nee de faire des trajets 
d 'environ quarante-cinq kilometres. 

42. P. fut maintenue cla ns l'unite des j eunes accouchees en raison de 
problemes de tension arterie lle. Le medecin nota qu'elle e ta it ma ni­
fes tement affolee par les evenements. On lui prescrivit des medicame nts 
pour stopper la lactation et abaisser sa tension. Elle quitta l'hopital le 
10 mai 1998. 

43. Da ns l'intervalle, l'autorite locale avait sollicite aupres du tribunal 
une ordonna nce de prise en charge en vertu de la loi de 1989 sur les enfants. 

44. P. et C. furent autorises a voir S. sous surveillance, a raison de trois 
fois par semaine au debut. La premiere rencontre eut lieu le 11 mai 1998. 
P. et C. dema nderent un droit de visite plus large; ils furent soutenus par 
le tuteur ad /item designe par le tribunal pour representer S. A partir du 
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15 juin 1998, les parents furent autorises a voir leur enfant quatre fois 
par semaine. S. avait egalement des contacts avec ses grands-parents 
maternels e t pa ternels. 

45. P. et C. nouerent d e tres bonnes rela tions avec leur fille. Les notes 
prises par les personnes chargees de la surveilla nce e ta ient a cet egard 
positives e t elogieuses. II fut egalement observe que les grands-pa rents 
paternels se montraient aff ectueux et a ttentionnes vis-a-vis du nourrisson. 

46. Le 13 mai 1998, l'autori te locale suspendit !'evaluation des gra nds­
paren ts paternels - qui avait commence apres leur prise de contact avec 
l'autorite locale, le 30 avril 1998 - car selon leur avocat ii fallait a ttendre les 
instructions du tribunal. Les grands-parents en furent avises le 14 mai 1998. 

47 .. Le meme jour, la County Court transmit l'affaire a la High Court en 
raison d e sa complexite. 

48. Dans le rapport qu 'elle presenta le 29 juin 1998, le docteur 
Eminson indiquait que, pour evaluer les risques pesant sur S., ii faudrait 
entre autres un examen psychia trique de P. porta nt nota mment sur sa 
capacite a changer, ainsi qu 'une evaluation complete, par les services 
socia ux, de chaque membre de la famille, y compris les grands-parents, 
concerna nt leur capacite a a imer et proteger S. 

49. Le 3 1 juille t 1998, le calendrier de la procedure fut e tabli pa r un 
circuit judge et ]'audience fut fixee au mois de fevrier 1999. II fut decide que 
!'evalua tion des grands-parents devait etre effectuee par un expert mais 
que l'autorite locale d evait fournir un expose des fait s. 

50. Da ns un rapport en date du 21 septembre 1998, un travailleur 
socia l retra<;a l'enquete factuelle sur les gra nds-parents paternels. 

5 1. Dans son rapport du 28 septembre 1998 a )'intention du tuteur 
ad !item designe par le tribunal pour representer S., le docteur Davis, 
expert en pediatrie, constatait notamment: un phenomene manifeste e t 
chronique assorti de symptomes inexpliques et donnant a penser que 
P. souffrait de t roubles graves; un episode certa in d 'intoxication; !'absence 
de symptomes lorsque l'enfant etait surveille par des tiers e t la f m de ses 
problemes de sante apres sa separation d 'avec la mere; d 'importantes 
incoherences et inexactitudes ressorta nt des recits de son vecu qu'elle 
avait faits devant differents medecins; enfin, des consulta tions medicales 
exceptionnellement frequentes pour la mere et les enfants. Le medecin 
estimait que B. et, clans une moindre mesure, A. avaient e te victimes de 
maltraita nce par la provocation de pathologies. La tenda nce de P. a la 
fabu la tion semblait toujours actuelle (le docteur Davis re nvoyait au 
comportement de P. lorsqu'elle a ttendait S.: e lle s'etait par exemple 
plainte de symptomes corresponda nt a un ulcere mais aucun ulcere n'avait 
ete trouve; elle avait evoque une tumeur gas trique qui etait probablement 
une a ffection provoquee par la trichophagie et l'onychophagie, operee en 
1994) . L'expcrt exprimait avec force !'opinion que Jes risques pesant sur S. 
en cas de re tour aupres de P. prima ient les avantages. 
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52. Les 17 e t 18 novembre 1998, l'autorite locale informa P. et C. de 
son intention de demander une declaration d 'adoptabilite de l'enfant, en 
vertu de la Joi de 1976 sur !'adoption. 

53. Le 26 novembre 1998, le docteur Ma resh, l'obste tricien de P., 
declara que de toute evidence P. avait su que son bebe Jui serait tres 
probablement retire a la na issance e t que pour cette raison ii Jui avait ete 
difficile de rester a l' hopita l. II observa que dura nt sa grossesse le nombre 
d'evaluations subies par P. avait parfois complique la fixation de rendez­
vous aux fins du suivi prenata l. 

54. Le 10 decembre 1998, le docteur Bentovim presenta son rapport 
psychiat rique, clans lequel ii relevait les elements suivants: 

i. Durant ses entrevues avec P., celle-ci avait coopere de fa<;on 
superficielle. Elle avait estime que le resultat du test ayant revele la 
presence d 'un laxatif clans les selles de B. pouvait e tre un faux positif. E lle 
admettait que B. avait ete hospitalise trop souvent et qu 'elle n 'avait pas su 
le prese rver d 'une certaine soufTrance a fTective. Son explication etait 
qu 'elle avait ete fragilisee par la procedure de divorce et d 'importa ntes 
difficultes financieres. Le seul point concede par P. - qui semblait par la 
admettre sa responsabilite clans la dramatisation de la maladie de B. -
etait qu'elle avait exagere le nombre de ses selles molles. Elle se montrait 
evasive e t minimisait, voire banalisait Jes points abordes. II e tait difficile de 
dire si certains faits evoques par P. etaient une construction de )'esprit OU 

s'ils s'etaient reellement produits. 
ii. Quant a c., ii essayait a travers ses recherches de montrer que les 

professionnels de la sante pouva ient avoir une maniere de voir les chases 
faisant naitre l'idee qu'un parent provoquait une ma ladie chez son enfant ; 
C. entendait ainsi apporter la demonstration des erreurs d'interpreta tion 
et de la fai llibilite des services medicaux. C. avait declare que rien 
n'indiqua it que P. fUt susceptible de faire du mal a S. II se disait pret 
a s'occuper seul de sa fille si necessaire. P. et C. avaient affirme 
ensemble qu'ils entreprendraient n'importe quelle therapie pour obtenir 
la garde de S., sans toutefois reconnaltre !'existence d 'un problem e 
s'agissant de P. 

iii. Les grands-parents paternels etaient enclins a partager !'analyse 
de la situation que faisaient les parents et avaient du ma! a afTronter 
l'idee que les actes de P. avaient suscite de graves inquietudes quant a sa 
capacite a fa ire du mal. Certains facteurs positifs jouaient en leur faveur 
(notamment leur determination a proteger S.). Cependant, le principal 
suj et de preoccupation, si s. devait leur etre confiee, etait lie a leur age 
au moment de !'adolescence de l'enfant. 

iv. Le rapport constatait que P. soufTrait de troubles de la personna lite, 
nota mment d'une tendance a la fabulation revelee par une propension a 
exagerer lourdement le fait qu 'elle avait eu un cancer de l'ovaire, par des 
declarations au suje t de fausses couches et par l'invention et l'exagerat ion 
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des symptom es presentes pa r B. Si P. avait indique qu'elle eta it disposee a 
suivre une therapie, qui devrait e tre longue e t exigeait une fermc volonte 
de cha nger, elle n'avait pas admis l'ampleur des changements requis. 
Concerna nt une eventuelle orienta tion vers l'hopita l Cassell, le medecin 
observait que cette option exige rait un fort inves tissement personnel 
d es deux pa rents. Si le couple s'etait dit pret a entrer clans un cadre 
therapeutique de ce genre, le degre de motivation de P. etait limite. II etait 
peut-e tre preferable qu 'elle se fit admettre clans un centre specialise en vue 
d 'une autre evaluation minutieuse sur le point de savoir si l'hopita l Cassell 
pouvait fournir une solu tion adequate. 

v. Le rapport concluait que C . ne constitua it pas lui-meme pour S. une 
menace directe mais indirecte. II abondait clans le sens de son epouse et 
comprenait mal les preoccupations de l'autorite locale. De meme, Jes 
grands-parents s'attacheraicnt a proteger S. si elle leur etait confiee, 
ma is etant donne qu'ils seraient septuagenaires quand l'enfant aurait 
quatorze a ns, ils auraient de plus en plus de difficultes au fil du temps a 
satisfaire ses besoins affectifs croissants. On pouvait done difficilement 
envisager de leur confier l'enfant - provisoirement ou durable ment - , car 
il fall a it que S. fit l'objet d 'un placement sur et durable avant la da te de 
son premier anniversaire. S'agissant des visites, des lors que la tenda nce 
de P. a creer des symptomes ne mena<_;ait pas la vie d 'autrui, les rencontres 
n'appelleraient pas une surveillance aussi rigoureuse qu 'en cas de 
ma ltra ita nce pouvant avoir des consequences fatales. 

55. Le 16 decembre 1998, l'autorite locale deposa une demande en vue 
de faire declarer S. adoptable. 

56. Le plan de prise en charge de l'autorite locale da te du 13 j a nvier 1999 
indiquait que si S. etait confiee a ses deux parents, elle courrait un risque 
serieux. Vu le caractere flou des conditions clans lesquelles C. entendait 
s'occuper seul de S., les preoccupa tions rela tives a la protection de l'enfant 
demeura ien t. Au sujet des grands-parents pa ternels, le plan observait qu'ils 
ne partagcaient pas Jes inquietudes concernant les risques auxquels S. serait 
exposee si e lle etait confiee a ses parents, et que le docteur Bentovim n'etait 
pas favorable a l'idee de leur confier l'enfant, surtout a cause de leur age. 
Le point de vue de l'autorite locale eta it que le plan de prise en charge de S. 
devait etre permanent et garanti par !'adoption, et que l'enfant devait etre 
placee aupres d'une famille adoptive clans Jes meilleurs delais. 

D. L'examen par la High Court de la demande en vue d'une 
ordonnance de prise en charge (fevrier-mars 1999) 

5 7. Lors d 'une procedure qui debuta le 2 fevri er 1999 et s'acheva le 
I er mars, la High Court examina la demande de l'autorite locale tendant a 
l'obtention d 'une ordonna ncc de prise en cha rge concernant S. L'autorite 
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locale informa le juge que neuf families e taient disponibles e t pretes a 
adopter S. Les parents e ta ient parties a la procedure, de meme que les 
grands-parents paternels de l'enfant, qui e tait elle-meme representee 
par un tuteur ad [item professionnel, des solicitors a insi qu'un senior counsel 
et unjunior counsel. 

58. Le 4 fevrier 1999, C. demanda l'autorisa tion de se retirer des 
debats au motif qu'il es tima it n 'avoir aucune cha nce d'obtenir la garde 
de S. et que le stress engendre par la procedure risquait d 'entralner une 
deteriora tion de sa sante. Le 5 fevrier 1999, le juge l'autorisa a se retirer. 
Les parents de C . renoncerent egalement a par ticiper a la procedure. 

59. Le meme jour, les representants en justice d e P. (le leading counsel et 
les solicitors) abandonnerent la procedure en informa nt le juge que l'aide 
juridictionnelle au profit de P. avait ete supprimee. Le juge affirma par 
la suite qu'ils s'etaient retires de l'affaire pa rce que P. leur demandait 
de suivre une ligne de defense deraisonnable. En realite, l'aide juri­
dictionnelle n'avait pas et e enlevee a P., ainsi que le juge le precisa cla ns sa 
decision. Le certificat d 'aide juridictionnelle ne pouvait etre officiellement 
supprime tant que P. n'avait pas eu la possibilite de montrer pourquoi elle 
devait continuer a en beneficier. 

60. P. dema nda un ajournement jusqu'au 9 fevrier 1999, qui lui fut 
accorde. A cette date, elle sollicita un nouveau report pour pouvoir 
obtenir le retablissement de son certificat d 'aide juridictionnelle. 

6 1. Le juge rej eta sa demande. Cette decision contraignit P. a defend re 
elle-meme sa cause, assistee pa r une « amie McKenzie » («McKenzie 

f riend »), M 01
e H . La requerante indiqua qu 'elle trouvait extremement 

difficile de plaider sa propre cause. A un certain stade, elle <lit au juge 
qu 'elle ne pouvait plus continuer parce qu'e lle e tait trop perturbee. 
C 'e tait apres avoir contre-inter roge son epoux, C ., ce qui pour elle avait 
ete une difficile epreuve. Le juge la pria nea nmoins de poursuivr e. Le 
solicitor du tuteur ad litem ainsi qu'un assistant socia l rendirent visite a P. 
ce soir-la pour la convaincre de continuer. 

62. Dans sa decision, le juge expliqua a insi les raisons pour lesquelles il 
avait refuse d 'aj ourner la procedure : 

« Premierement, j 'ai constate que la mere connaissait fort bien le volumineux dossie r de 
l'afTaire, au moins aussi bien, si cc n'es t mieux, que les avocats intervenus en l'espece. 
Deuxiemement, les documents m'ont montre clairement que la mere, qui est une femme 
intelligentc, etait tout a fait capable de defendre sa position de maniere claire et coherente, 
et cette constata tion a ete largemcnt confirmee par le deroulement meme de la procedure. 

Troisiemement, j 'etais certa in que Jes membres du barreau, a savoir le leading counsel 
et le j unior counsel de l'autorite locale et du tuteur ad /item, non seu lement tra ite raient la 
mere de maniere equitable mais aussi, scion la tradit ion du barreau, l'assistera ienl 
clans la presentation de tout argument qu'elle souhaiterait avancer, pour auta nt que 
cela serait conforme a l'ethique professionnelle. La aussi, cette consta ta tion a ete 
pleinement corroboree par la conduite des defenseurs d u rant la procedure. lndiquons a 
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titre d 'exemple que l'autoritc locale a non seulement facilite mais aussi finance la 
presence du docteur Toseland, expert en toxicologie, clans le cadre de la defense de la 
mere. Le junior COUT!Sel de l'autorite locale ( ... ) a vcille avec obst ination a cc que la mere 
disposal de toulcs les pieces d 'unc documenta tion dont le volume ne ccssait de croitrc. 
Et l'on pourra it donner d'autres exemples. 

Quatriemement, ii me semblait que !'issue de la procedure dependa it ou pouvait 
dependre pour une large part du contre-interrogatoire de la mere, eta pe de la 
procedure OU la capacitc d es avoca ts a la proteger ctait limitce. 

Enfin, et c'est la le point le plus important,j'eta is inquiet du prejudice qu 'aurait cause 
a [S.J un ajournement forccmcnt tres long. L'article l § 2 de la loi sur les enfants cnonce 
le principe general selon lequel tout retard, lorsqu ' il s'agit de s ta tuer sur l'avenir d 'un 
enfant, est prejud iciable <tu bien-etre de celui-ci. En l'espece, la procedure a donnc lieu a 
d'intenses prcpa ra tifs aya nt en fait debute des la na issance de [S.], en mai 1998, et, 
jusqu 'a l'ouverturc des debats en ma presence, la mere a beneficie des conseils de scs 
avocats puis, vers la fin evidemment , d'un leading counsel. Un report aurait implique un 
trcs long retard d ans ('adoption d 'unc decision sur l'avenir de [S.] . 

II avait ete cstime quc la procedure dure ra it environ vingt jours ouvrables et cc 
fut eITectivement le cas. Une nouvelle equipe de defenseurs, a supposcr que !'aide 
juridictionnclle cut Cte re tabJic, aurait C U bcsoin d 'un temps considerable pour 
mai triser le volumincux dossie r et reccvoir les instructions [de l' intercssec]. Or un 
tribuna l nc peut trouver vingt jours de travail pa r un simple tour de passe-passe. 

De plus, scion le doct eur ( ... ) Bentovim, ('expert en pedopsychia tric qui avait ete 
conjointement cha rge de me conseiller, notamment sur le placement de (S.], une 
decision su r l'avcnir a lo ng terme de l'enfant dcvait non seulement c tre prise ma1s 
aussi, clans la mesure du possible, et re appliqucc avant son premier anniversaire. 

En raison des elements queje viens d 'exposer, la mere s'est vuc contrainte de defend re 
elle-meme sa cause, avec )'assis tance d 'une «amic McKenzie>>, M'"c (H.] . Dans leurs 
observations finales, ~· David Harris Q C., e t M11

< Roddy, qui representaient le tuteur 
ad /item, ont saluc la fa~on dont la mere avail plaide sa cause. Ils ont dit qu'elle s'ctai t 
ba ttue couragcuscment, de maniere ingenieuse e t habile pour obtenir le rctour de sa 
fill c. J c me joins a leur hommagc.J'aimcra is par a illcurs ex primer toute ma gratitude a 
I'« amie McKenzie» de la mere ( ... ), qui a manifestement apporte un soutien 
considerable a cette derniere tout au long de la procedure. 

Si la mere avail etc representec par un consci l,jc crois quc sa cause aura it etc plaidee 
differemment, mais je suis absolument convaincu que le rcsu ltat aurait ete le mcme. 
Comme ii es t frequent , la mere a dispose d 'unc la titude qui n'aurait pas e tc accordee a 
unc partie representec par un avocat.Je l'ai pa r exemple a utorisec a faire comparaltre 
un temoin, le professeur Robinson, qui n'avail pas formu le de declaration avant les 
debats. j'eta is cgalement dispose a lui permcttrc de fa ire citer un expert en 
psychologie qui avait temoigne lors de la procedure aux Etats-Unis, le docteur [P.], qui 
fina lement ne put e tre present. Par ailleurs, j 'a i a deux reprises autorise la m ere a 
cont re-inte rroger des temoins. ( ... ) D 'un bout a l'autre de la procedure, j e me S UIS 

efforce de veillcr a cc q ue la mere fOt trailee de maniere equitable. ( ... ) 

J c suis le premie r a admcttre que le pretoire n'cst pas un cnvironnemcnt amical e t 
( ... ) q ue ceux qui n'y sont pas habitucs le trouvcnt hostile . Qucllc que soit l'etendue de 
!'experience quc la mere a it pu avoi r du systeme des Etats-Unis d'Ameriquc,je reconna is 
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( ... ) qu 'elle n'cs t pas juriste. De surcroit, cet te procedure impliquai t clans l'interet de 
[S.J que l'on etudia t certa ines questions qui cta ient extrcmement penibles pour lcs 
pa re nts e t qui d'ordinaire sont absolument privccs cl doivent le reste r. 

J ' cst ime que la cause de la mere a etc pleinemcnt cntenduc e t que la procedure a ctc 
equitable ( ... ) J c rcjette toute idec scion laquellc le rcsulta t aura it c tc different si la 
mere avail ete represcntec.)) 

63. Le 8 ma rs 1999, le juge rendit une ordonna nce de prise en charge. 
Pour rendre cettc decision, ii ne s'eta it pas estime lie par la conda mna tion 
prononcee aux Eta ts-Unis et etait parvenu a ses propres consta ta tions sur la 
base des pieces disponibles, qui comprenaient de tres nombreux documents 
envoyes des Eta ts-Unis et des rapports d'exper ts. Le juge conclua it au-dela 
de tout doute raisonnable qu'a une certa ine occas ion Jes diarrhees de 
B. avaient eu pour origine une administra tion abusive de laxa tifs par P. et, 
selon toute vra isemblance, que cet abus etait la cause la plus proba ble des 
diarrhees dont soufTrit B. a deux autres moments. II poursuivait a insi : 

«J'cstime en consequence, c l n'ai aucun dou te a cc sujet, que [B.] a subi un prej ud ice 
auprcs de sa mere. Amon avis, le ma! nc s'est pas limi te a la sante phys ique de l'enfan t. 
J'approuve !'argument de l'aulorilc locale scion lcquel ii a cgalcmenl subi un grave 
dommage psychologique. ( ... ) » 

64. T out en reconnaissant que P. n'avait pas mis S. en danger durant 
sa grossesse e t que les parents s'e ta ient occupes d e fa<;on exemplaire de 
l'enfant !ors des rencontres organisees, le juge estima it que P. souffrait de 
t roubles de la personnalite e t que les individus comme elle eta ient tres 
difficiles a soigner et ne cha ngeaient pas facilement. II considerait que 
P. e ta it clans une situation de profonde denega tion relativement a ce qui 
e tait a rrive a son fils B. e t au risque potentiel qu 'e lle faisait peser sur 
sa fill e S. II s'appuyait sur un avis d 'expert selon lequel « pour recevoir 
de !'aide, ii faudra it que P. admette qu'e lle dem eure une personne 
potentie llement dangereuse pour S. » et « ii est impossible ne sera it-ce 
que de commencer a aider une mere lorsqu'elle est manifestement et a 
ce point cla ns la denegation » . Le juge releva it que le docteur Bentovim 
avait estime que P. admettait vaguement avoir j oue un role da ns la 
ma ladie de B., ma is qu 'elle avait contes te !'exactitude du rapport sur cc 
point e t s'etait lancee dans une strategie fort perilleuse consista nt a 
s'attaquer resolument aux eleme nts provenant des Eta ts-Unis. 

«Aprcs avoir ctc contre-inte rroge de maniere tres conscicncicuse et minutieusc par 
le tutcu r ad !item, le docteur Bentovim a admis ( ... ) q u'etant donne la profondeur c l la 
durcc de la dcncgation affichce par la mere, et vu que le pcre souscrivait totalemenl a 
cettc attitude, le temps necessaire pour un travail therapeutique sur l'intercssee, afin de 
lui fai re prendre conscience du risquc qu'elle prcsentait pours. et de lu i apprendre a y 
faire face, dcpassait largement la pfriodc pendant laquelle S. pouvait res te r en attente 
d'un placement permanent. La conclusion a laquclle est parvenu le docteur Bentovim, 
avcc un certain regret je crois, est que vu les circonstances ii n'cta it pas question de 
reun ir la mere et l'enfant. )) 
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65. Le juge considerait que C. n'e tait pas a meme de modifier la 
perception emotionnelle qu 'il avait de P. ni d 'admettre qu'elle avait fait 
du tort a son fil s B. , bien qu'avec une autre compagne il eut ete a meme 
d 'c lever un enfant et de s'en occuper. L'affaire aurait pu prendre une 
autre tournure si C. avait pu reconna'i' tre qu 'il falla it parer a un risque 
serieux. II etait domine par sa femme et incapable de place r au pre mier 
plan les interets de S. et la necessite de la proteger. Le juge conclua it que 
la sante psychique et physique de S. serait en danger si on laissait ce lle-ci 
aupres de ses parents. 

E. L'examen par la High Court de la demande de declaration 
d'adoptabilite de S. et les recours ulterieurs 

66. Le 15 mars 1999, le meme juge de la High Court examina la 
demande de declaration d 'adoptabilite de S. Le tex te de sa decision 
precedente n'e tait pas encore disponible. L'ordonnance definitive du 
15 mars 1999 indiquait que P., C. et S. etaient defendeurs. D'apres les 
requerants, C. fut present tout au long de la procedure et on Jui 
demanda surtout durant !'audience s'il consentait a une declaration 
d 'adoptabilite, ce a quoi ii repondit par la nega tive. 

67. Au debut de la procedure, P. fit observer aujuge que sans !'assistance 
d 'un avocat elle etait nettement defavorisee et se trouvait privee d 'une 
possibilite reelle d 'expliquer sa position. P. et C. etaient tous deux en 
possession de certificats d'aide juridictionnelle en cours de validite. Le juge 
ref usa d'ajourner la procedure, estimant que P. etait a me me de defend re ses 
propres interets et que ses avocats avaient du l'avertir a un stade anterieur 
que la demande de declara tion d'adoptabilite su ivrait l'ordonnance de prise 
en charge. Tout en reconnaissant que !'on semblait «bousculer » Jes in­
teresses, ii estimait que si l'on mettait en balance les interets des parents et 
la necessite de statuer sur l'avenir de S. clans Jes meilleurs dela is, Jes interets 
de l'enfant primaient. Au sujet de la demande de declaration d 'adoptabilite, 
le juge conclut que les parents se montraient deraisonnables en refusant 
de consentir a !'adoption, car ils auraient du admettre, vu la procedure 
a nterieure, qu'ils n'avaient aucune chance realiste de recuperer la garde de 
l'enfant . Le juge rendit done une ordonnance declarant S. adoptable, ce qui 
avait pour effet de rompre definitivement tout lien juridique cntre S. et ses 
parents. Concernant le droit de visite, ii indiqua ce qui suit: 

«II m'a etc certifie par [l'au torite localcJ que le contact serait maintc nu par le biais 
traditionncl de la boite a ux lettrcs. Cependant, au moment voulu (si une ordonnance 

d 'adoption est prise), ii reviendra essent icllement aux parents adoptifs de decider 

precisement quc ls contacts lS.] aura avcc sa famillc naturcllc. » 

68. Lejuge refusa a P . l'autorisation de faire appcl de cette ordonnance. 
Une nouvelle demande formee par l'interessec dcvant la Cour d'appel fut 
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reje tee apres une audience tenue le 5 juillet 1999, durant laquelle P. et 
C. comparurent en personne. Tout en relevant que C. n'etait pas partie au 
recours, la juridiction d 'appel mentionna qu'il s'etait adresse assez 
longuement a la cour sur les questions en j eu clans l'affaire. Elle fit 
observer que la procedure avait e te d 'une complexite exceptionnelle, 
qu'elle avait comporte une documentation t res volumineuse e t de 
nombreux elements d'expertise, e t avait dure vingt jours. Elle conclut 
neanmoins que le juge avait examine de maniere soigneuse e t approfondie 
toutes les questions de fait e t que, du debut a la fin, ii avait veille 
scrupuleusement a l'equite de la procedure. Aucune erreur de droit ni 
aucun manque d 'cquite clans la procedure n'avaient e tc e tablis. 

F. L'adoption et les dispositions relatives au droit de visite 

69. Le 2 1 juille t 1999 eut lieu la derniere rencontre entre P. et C., 
d 'une pa rt, et S., d'autre part. 

70. Le 2 septembre 1999, S. fut confiee a une fami lle en vue d'etre 
adoptee. Le 13 octobre 1999, l'autorite locale informa P. e t C. que leur 
fillc avait e te placce aupres d'une fam ille adoptive. 

71. S. fut adoptee en vertu d 'une decision rendue le 27 mars 2000. P. et 
C. en furent avises le 27 avri l 2000. 

72. L'ordonnance d 'adoption ne prevoyait pour l'avenir aucune rela tion 
directe e ntre S. et ses parents. Tout contact e ntre eux etait desormais laisse 
a l'appreciation des parents adopt ifs. Par une lettre datee du 6 juillet 2000, 
l'autorite locale informa P. et C. qu'ils pouvaient beneficier de contacts 
indirect s limites avec S., a savoir par le biais de cartes et de cadeaux pour 
Noel et pour l'anniversaire de l'enfant. Pa r une lettre du 17 novembre 2000, 
l'autorite locale Jeur fit savoir qu'a la demande des parents adoptifs Jes 
rela tions seraient limitees a une lettre des parents chaque annee. 

II. LE DROIT ET LA PRATIQUE INTERNES PERTINENTS 

A. L'obligation d'enqueter incombant a l'autorite locale 

73. L'article 4 7 de la Joi de 1989 sur les enfants dispose: 

« I. Lorsqu 'une autoritc locale ( ... ) 

( ... ) 

b) a des motifs raisonnables de supposer q u'un enfant qui reside O U a Cte t rouve dans 
son ressort est ou pourrai t c tre vietime d'un prejudice important , 

cl lc doit proccder OU faire proceder a toute enque te q u'elJC j uge nceessaire pour 
pouvoir decider si clle doit prendre des mesures afi n de preserver ou favoriscr le bien­
c tre de l'enfant. » 
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B. Autres dispositions de la loi de 1989 sur les enfants 

74. Lorsqu 'un tribunal est amene a statuer sur une a fTa ire touchant a 
!'education d 'un enfant, ii doit tenir compte des dispositions de la loi de 
1989 sur les enfants, dont !'article I exige que le bien-etre de l'enfant 
soit la consideration primordiale du tribunal. Celui-ci peut rendre une 
ordonnance d e prise en charge ou de surveillance lorsqu'il cons tate que: 

a) )'enfant COncernc est OU pourrait etre victime d 'un prejudice 
important; 

b) le prejudice OU Ja probabiiite d 'un prejudice est du a la fa<_;on dont 
i'enfant est trait e OU risque d'etre traite a defaut de decision judiciaire; 

c) le traite ment en ques tion ne correspond pas a ce que l'on peut 
raisonnablement attendrc d'un parent vis-a-vis de son enfant (article 3 1). 

75. Lorsqu'est deposec une demande d 'ordonnance de prise en charge, 
l'autorite locale devant assister l'enfant doit etablir le plan («plan de 
prise en cha rge») par lequel elle en tend repondre aux besoins de celui-ci 
(y compris en prccisant les modalites du droit de visite). A l'epoque, les 
recommandations du gouvernement insistaient sur les points suivants: 

« Lorsqu'un cnfant est place sous la protection d'une autoritc locale, celle-ci est tenuc 
en vertu de la loi de 1989 sur Jes cnfants d'entreprcndre tout effort raisonnable pour 
restituer l'enfant a sa famille a chaque fois que cela est possible, sauf s'il est clair que 
l'enfant nc peut plus rcsidc r auprcs de sa fami llc ou quc l'autoritc locale a suffisamment 
d'elements donnant a penser que de nouvclles tentatives en vuc de rcndre l'enfant a sa 
famille ont peu de chances de succes. » (LAC(98)20 Appendix 4) 

76. Les tribunaux ont suivi une approche similaire : 

«Le principc doit e trc quc l'autorite locale a:uvrc pour soutcnir et, le moment venu, 
reunir la famillc, sauf si les risqucs sonl si importan ts quc le bien-ctre de l'cnfant 
commandc sa prise en charge par unc autrc fami lle . » (Lady Justice Hale dans Re C and 

B (Children) (Care Order: Future Harm), Family Law Reports 2000, vol. I, p. 611) 

C. La loi de 1976 sur l'adoption 

77. Au Royaume-Uni, !'adoption est le principal moyen d 'assurer la 
prise en charge permanente d'un enfant qui ne peut pas etre eleve au sein 
de sa propre fami lle. L'ordonnance d'adoption, qui est en fait irrevocable, 
confie l'au torite parentale aux adoptants et a neantit l'autorite parentale 
preexistante. 

78. En ve rtu de !'article 16, une ordonnance d'adoption ne peut e tre 
rendue que si l'enfant a e te declare adoptable, si les deux parents ont 
consenti a !'adoption, ou si leur consentement a ete juge supe rflu pour 
des raisons precises . 

79. Avant qu 'une autorite locale puisse demander une declaration 
d'adoptabilite d 'un enfant, le plan d 'adoption doit e tre soum is a une 
commission chargee des adoptions. A defaut du consentement des 
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parents, l'autorite locale peut solliciter une declarat ion judicia ire 
d 'adoptabi li te si l'enfant est place sous sa protection. Le critere que Jes 
tribunaux doivent appliquer pour determiner si !'on peut se passe r du 
consentem ent pa renta l consis te a se dema nder si le r ef us du parent est 
ra isonnable ou non (a rticle 16-2 b) ). Selan une conception judiciaire 
recente de ce crite re, le juge doit reche rcher s i, compte tenu des e lements 
dont ii dispose e t des valeurs actuelles de la socie te, Jes avantages de 
!'adoption pour le bien-e tre de l'enfant appa ra issent suffisamment 
importants pour que !'on puisse passe r outre a !'opinion et aux interets 
du pa rent qu i refuse son consentem ent (Re C (A Minor) (Adoption: Parental 
Agreement: Contact), Family Law Reports 1993, vol. 2, p. 260). 

EN DROIT 

I. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 6 DE LA 
CONVENTION 

80. En ses passages pc rtinents, ]'art icle 6 de la Co nvention dispose : 

« I. Toute personnc adroit ace que sa cause soit entend uc equitablcment, publique­
ment et dans un dcla i raisonnablc, par un tribunal indepcndant et impartial, etabli par la 
loi, q ui decidera ( ... ) des contcstations sur scs droits et obligations de caractcre civil ( ... ) » 

A. Theses des parties 

I. Les requerants 

8 1. La premiere requerante, P. , a ffirme que cla ns une procedure 
ayant d es consequences aussi graves pour elle, Jes intere ts de la j ustice 
exigeaient qu 'elle fUt representee pa r un avocat. Lorsque ses d ffenseurs 
se sont re tires de la procedure de prise en cha rge, le juge a ura it pu 
Jui accorde r un report pour Ju i pe rmettre de chercher d'autres re­
presenta nts; pour evite r un reta rd injustifie, ii eut e te possible de fixe r 
un dela i ou d e prie r Jes pa rties de restre indre Jes questions deba ttues. Le 
juge a urait ega lement pu donne r des instructions a fin que la procedure 
reprlt tres rapidem ent, de m aniere a rester cla ns un dela i ra isonnable. 
En outre, le bien-e tre de S. n'exigeait pas la ra pidite inhabitue lle avec 
laquelle l'affaire a ete t ra itee, puisque l'enfant e ta it heureuse la OU elle 
e ta it et n 'e ta it pas impliquee clans la procedure. Le juge n 'a pas tenu 
compte de !' impact du stress sur la personne de P. Celle-ci n 'e ta it pas en 
mcsure de dffe ndre sa cause convenablement et ii n'eta it pas realiste de 
penscr qu 'elle pouva it etre ass istee pa r Jes conse ils des au tres pa rt ies, 
qui e ta ient tota lement opposes a ses a rgume nts. La decision de refuser le 
report e ta it done abusive. 
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82. Quoi qu' il en soit, P. sou tient qu 'elle n'a pas change de point de vue 
sur ce tte affaire, que ses defenseurs ont agi curieuscment en se re tira nt 
de la cause au dernier moment et que le juge aurait pu leur en refu ser 
l'autorisation. La decision d 'examiner la demande de decla ration 
d 'adoptabilite moins d 'une sema ine apres etait egalement injustifiee, 
e t )'absence de report pour permc ttre a P. e t C. de trouver un autre 
reprcsenta nt les a prives d'une chance reelle de se faire conscille r e t 
de pouvoir decider des conclusions a presenter relativement au droit de 
visite. Le texte de la decision rendue a l'issue de la procedure de prise 
en charge n'e tait pas encore disponible au moment de la demandc 
de declaration d 'adoptabilite; or tout avocat en aurait eu besoin pour 
pouvoir intervenir en ce tte aff aire. Ce domaine du droit etait complcxe 
e t lcs requfran ts ne savaient pas comment s'adresser au tribunal au 
suje t du critere juridique d 'adoptabilite. Par ai lleurs, ils n'avaient pas 
compris qu'en ver tu de !'article 8 de la loi de 1989 ils e taient en droit 
de solliciter une ordonnance quant au droit de visite clans le cadre de 
la procedure relative a l'adoptabi lite, e t qu 'apres le prononcc d 'une 
declaration judiciaire d 'adoptabilite ils ne pouvaient plus demander un 
droit de visit e sans l'autorisat ion du tribunal, qui clans la pra tique e tait 
impossible a obtenir ace stade. 

83. II s'ensuit qu 'en etant prives de representant, les requerants P. e t 
C. eraient nettement defavorises, P. clans le cadre de la procedure de prise 
en charge et ta nt P. que C. durant la procedure relative a l'adopta bilite. 

2. Le Gouvernement 

84. Le Gouvernement affirme que P. a beneficie de !'aide juridic­
tionnclle mais que ses avocats se sont re tires de l'aff airc parce que la 
fac;on dont on leur dema ndait de plaider etait dfraisonnable. Le juge a 
examine avcc attention la demande de report que la requerante avait 
formce pour pouvoir mandate r d 'autres avocats et a mis en balance 
l'enscmble des facteurs pert inents. II a cstime que P. eta it capable de 
defendre elle-mcme sa cause de maniere adequate et qu 'elle serait 
assistcc par Jes conseils des autres part ies ; lui-meme Jui a accorde une 
grande liberte d 'action. II a conclu que !'absence de representation n'avait 
pas influe sur !'issue de la procedure. Vu les circonstanccs e t compte tenu 
en particulicr des rapports d 'experts - scion lesqucls, pour eviter tout 
prejudice as., une decision sur son avenir a long terme devait etre a la fois 
prise et si poss ible appliquce avant son premier a nniversaire -, la 
requfrante n'a pas ete privee d 'un acces equitable et eff ectif a un tribunal. 

85. Le Gouvcrnement fait valoir qu 'en droit interne une affaire 
concerna nt un enfant doit etre traitee de maniere a eviter tout retard 
susceptible de nuire au bien-etre de celui-ci. En l'espece, tout report aura it 
forcement signifie un retard appreciable, compte tenu de la difficulte de 
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reunir les nombreux experts intervenant clans l'afTaire e t de la necessite 
de trouver une autre periode continue de quatre semaines pendant laquelle 
un juge de la High Court serait disponible ( cette difficulte etant encore plus 
g rande en ce qui concerne le juge Wall). A titre d 'exemple, si un ajournement 
avait ete decide le I er mars 2002, ii n'aurait pas ete possible d 'organiser une 
nouvelle procedure de la meme dun~e devant un juge de la High Court 
avant decembre 2002. Si l'affaire avait ete reportee pour etre reinscrite en 
vue d 'une nouvelle audience devant un circuit judge experimente, solution qui 
n'aurait pas eu la faveur des parties vu le caractere delicat et sensible de 
l'aff aire, le delai aurait ete d 'environ trois mois. 

86. Le Gouvernement contes te qu 'il soit toujours necessaire que les 
parents soient representes pour garantir l'equ ite d 'une procedure ou les 
intere ts d'un enfant sont en j eu. En l'espece, toutes les personnes ayant 
pris part a l'audience (sauf Jes requerants) se sont accordees a dire que la 
mere avait beneficie d ' une procedure equitable et avait pu dffendre sa 
position de maniere adequate et satisfaisante, y compris le leading counsel 
du tuteur ad litem , qui est desormais juge. II n'a jamais ete affirme que 
P. n'avait aucun avantage a beneficier d'une representation en justice, 
mais le profit qu'elle eut pu en retirer aurait ete limite, notamment parce 
que !' issue de la procedure dependait pour une large part de son propre 
contre-interrogatoire, phase pendant laquelle ses def enseurs n 'auraient 
pu lui etre d 'une grande assis tance. 

87. Concernant la procedure relative a l'adoptabilite, les requerants 
auraient re<;u des conseils de leurs representants !ors de la preparation des 
deux a udiences. C. s'etait retire de la procedure de prise en charge, mais s'il 
ne l'avait pas fait, ii aurait cont inue a beneficier d 'une representation. 
La rapidite avec laquelle la procedure relative a l'adoptabilite a suivi 
l'ordonnance de prise en charge n'e ta it pas exceptionnelle compte tenu de 
la necessite d'eviter tout retard inutile risquant de nuire au bien-etre de S. 
Les questions soulevees rcssortaient clairement des e lements presentes lors 
de la procedure de prise en charge, et rien n 'indique que, malgre !'absence 
de representation, P. et C. se soient trouves clans l'incapacite de participer 
de maniere effective a la procedure d'adoption. 

B. Appreciation de la Cour 

1. Principes generaux 

88. La Convention ne donne a un plaideur, clans une procedure 
concernant ses droits de caractere civil, aucu n droit automatique de 
beneficier d'une aide juridictionnelle ou d'etre represente par un 
avocat. Neanmoins, !'article 6 peut entrer en jeu sous deux aspects 
interdependants. 
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89. Tout d 'abord, )'article 6 § 1 de la Convention consacre le droit 
d 'acces a un tribunal pour obtenir une decision sur toute contes ta tion 
rela tive a des droits et obligations de caractere civil (Golder c. Royaume­
Uni, arret du 21 fevrier 1975, serie A n° 18, p. 18, § 36). Le manquement 
a fourn ir a une personne l'assistance d 'un avocat peut porter atteinte a 
cette disposition lorsque cette assis tance est indispensable a un acces 
eff ectif au tribunal, soit parce que la Joi prescrit la representation par un 
avocat, comme la legislation nationale de certains Etats contractants le 
fait pour diverses categories de lit iges, soit en raison de la complexite de 
la procedure ou du type de cause (Airry c. Irlande, arret du 9 octobre 1979, 
serie A n° 32, pp. 14-16, §§ 26-28; clans cette afTaire, la requerante n'avait 
pu obtenir !'ass istance d'un avocat !ors d 'une procedure d e separation 
judiciaire). Dans l'affaire Airry, les fac teurs juges pertinents pour 
determiner si la requerante aurait e te a meme de presenter ses 
arguments de maniere adequate et satisfaisante sans !'aide d 'un avocat 
etaient les su ivants : la complexite de la procedure, la necessite de traiter 
des points de droit complexes ou d 'etablir Jes faits, ce qui impliquait 
!'intervention d 'experts et !'audition de temoins, e t le fait qu'un differend 
ent re conjoints suscite une passion peu compatible avec le degre 
d 'objectivite indispensable pour plaider en justice. Dans ces conditions, la 
Gour avaitjuge peu realiste de supposer que la requerante pouvait plaider 
elle-meme de maniere effective, malgre !'assistance proposee par le juge 
aux parties qui agissent en personne. 

90. 11 convient de relever que le droit d'acces a un tribunal n 'es t pas 
absolu et peut donner lieu a des limitations legitimes. Lorsque l'acces 
d'un individu a un tribuna l est limite par le jeu de Ja loi OU clans les 
faits, la restriction n'est pas incompatible avec !'article 6 si e lle n'atteint 
pas le droit dans sa substance meme, si elle poursuivait un but legitime 
et s'il existait un rapport raisonnable de proportionnalite entre Jes 
moyens employes et le but vise (.Arhingdane c. R oyaume-Uni, arret du 
28 mai 1985, serie A n" 93, pp. 24-25, § 57). Ainsi, meme s' il n'est 
parfois pas facile a un plaideur d'agir en personne clans une procedure, 
vu le caractere limite des deniers publics disponibles pour les actions 
civiles, le systeme judiciaire doit necessairement comportcr une pro­
cedure de selection; par a illeurs, il faut que )'on puisse e tablir que celle­
ci a fonctionne clans une afTaire donnec de maniere non arbitrairc ou non 
disproportionnee, ou sans porter atte inte a la substance du droit d'acces 
a un tribunal (Del Sol c. France, n° 46800/99, CEDH 2002-II ; Ivison 
c. Royaume-Uni (dee.), n° 39030/97, 16 avril 2002). II peut egalement 
arriver que d 'autres facteurs relat ifs a !'administration de la justice (par 
exemple la necessite de trancher rapidement, ou Jes droits d'autrui) 
aient un effet limitatif sur la mise a disposition d'une assistance clans 
une affaire, mais pareille restriction doit aussi satisfaire aux criteres 
exposes ci-dessus. 
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91 . En second lieu, le principe cle qui regit l'application de )'article 6 est 
l'equite. Dans une a fTaire ou une personne comparalt a lors qu'elle n'es t pas 
assistee par un avocat et ou elle pa rvient a dffendre sa cause en depit des 
difficultes, on peut neanmoins se demander si la procedure est equitable 
(voir, par exemple, McVicar c. Royaume-Uni, n° 4631 1/99, §§ 50-5 1, CEDH 
2002-Ill). II est important de veiller a ce que l'equite soit apparente clans 
)'administration de la justice, et une pa rtie a une procedure civile doit 
pouvoir y participer de ma niere efTective, notamment en e tant a meme de 
presenter des elements a l'appui de ses griefs. A cet egard, comme pour 
d'autres aspects de l'article 6, la gravite de l'enjeu pour le requerant est 
importante pour apprecier le caractere adequa t et equitable de la procedure. 

2. Application a l'espece 

92. La Cour rappelle que la requerante P. a beneficie d 'une a ide 
juridictionnelle pour pouvoir e trc represcntee par un avocat clans 
la procedure engagee par l'autorite locale, laquelle demandait une 
ordonnance de prise en charge et une declaration d 'adoptabilite 
concernant sa fill e S. Cette a ide temoigne de l' idee qui preva ut clans le 
systeme juridique interne selon laquelle clans de telles procedures les 
interets de lajustice ex igen t en general qu'un pa re nt a it l'assista nce d 'un 
avocat. Ainsi, P. fut initia lement representee par un senior counsel, un junior 
counsel et par des solicitors, qui prepa re rent le doss ie r et la conseille rent 
jusqu'a l'examen de la demande d'ordonnance de prise en charge, qui 
debuta le 2 fevrier 1999. T outefois, le 5 fevrie r 1999, ses avocats 
sollicite rent du juge l'autorisation de se rc tire r de la procedure au motif 
que la ma nierc dont P. lcur demandait de pla ider etait irrat ionnelle. 
Le juge les autorisa a se retire r. II accord a a P. un report de quatre jours, 
a savoir jusqu'au 9 fevrie r 1999, da te a laquelle ii refusa tout nouvel 
ajournement, en exposant les ra isons precises de ce tte decision qui 
contraignit la requera nte a defendre elle-meme sa cause pendant la 
maj eurc pa rtie de la procedure. Apres avoir rendu une ordonnance de 
prise en charge le 8 mars 1999, le juge programma l'examen de la 
demande de decla ra tion d 'adoptabilite de S. au 15 mars 1999, soit une 
semaine plus tard. A cette da te, il refusa l'ajournement sollic ite par P. 
pour pouvoir trouve r un nouvel avocat. Puis, a pres avoir examine la 
dema nde, il rendit une ordonnance declarant S. adoptable, sans prendre 
aucune disposition concernant le maintien de rela tions directes . On ne 
saura it done douter de la gravite que reveta it pour P. et C . l' issue d 'une 
procedure qui les a prives de la possibilite d 'elever S. au se in de leur 
famille et d'avoir a l'avenir des contacts avec el le, et qui a de plus rompu 
tout lien juridique entre eux et l'enfant. 

93. Aux griefs des requerants a fferents au defaut de representation 
durant ces procedures, le Gouvernement a repondu pa r des a rguments 
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largement fondes sur les raisons exposees par le juge au sujet des 
decisions a caractere procedural prises par Jui. Lors de la procedure 
de prise en charge, le juge a estime que P. etait tout a fait capable, et 
J'avait montre, de dffendre elle-meme sa cause avec !'aide des conseils 
representa nt les au tres parties et en beneficiant de la large liberte 
d 'action qu 'il Jui accorda it lui-meme. Il attachait une grand e importa nce 
a !'opinion du docteur Bentovim selon laquelle ii fallait statuer sur 
l'avenir de S. avant son premier anniversaire, et pensait que tout report 
compromettrait inevitablement le bien-etre de l'enfant en raison du 
facteur temps. Le Gouvernement a insis te sur les difficultes qu'aurait 
impliquees le fait de recommencer une procedure aussi longue. 

94. La Cour a etudie avec une grande attention Jes motifs exposes 
cla ns cette afTaire par le juge du fond, dont la longue decision a re~u les 
louanges meritees de la Cour d 'appel pour la profondeur de !'analyse, et 
qui avait une connaissance directe des faits et des parties. Elle observe par 
ailleurs que la Cour d'appel a estime les procedures equitables, opinion 
partagee par le conseil du tuteur ad litem qui representait S. 

95. Cependant, P. a du en tant que parent se defendre elle-meme 
clans une procedure qui, comme l'a observe la Cour d'appel, etait d 'une 
complexite exceptionnelle, s'est etendue sur une periode de vingt jours, 
comportait une documentat ion volumineuse et necessitait l'examen de 
rapports d 'experts tres a rdus concerna nt !'aptitude d es requerants, P. et 
C., a etre de bons parents pour leur fill c. La pretendue inclination de P. a 
faire du mal a ses propres enfants, de meme que certains traits de sa 
personnali te, etaient au creur de l'affaire, tout comme sa relat ion avec son 
epoux. La complexite de la cause a insi que !'importance de son enjeu et le 
caractere extremement d elicat de son obj et amenent la Cour a conclure que 
le principe d 'acces effecLif a un tribunal e t le principe d'equite exigeaient 
quc P. beneficiat de !'assistance d'un avocat. Meme si P. connaissait 
)'important dossier de l'affaire, la Cour n 'est pas convaincue qu' il fallait lui 
faire assumer la charge de dffendre sa propre cause. La Cour note qu'a un 
moment de la procedure, qui se deroulait alors meme que l' interessee devait 
afTronter la douleur que lui causait le rctrait de S. a la naissance, P. craqua 
dans le pretoire et le jugc, le conse il du tuteur ad litem ainsi qu'un assistant 
social durent !'encourager a poursuivre (paragraphe 6 1 ci-dessus). 

96. La Cour releve que le juge lui-meme a estime que si P. avait e te 
representee par un avocat, sa cause a urait ete plaidee differemment. Si 
clans la suite de sa decision ii a emis !'opinion que cela n'aurait rien 
change a )'issue de la procedure, cet element n'est pas determ inant 
quant a l'equite de la procedure. S'il en etait autrement, la necess ite 
de demontrer !'existence d 'un prejudice reel resulta nt de !'absence de 
representat ion par un avocat priverait de leur substance les garanties de 
l'article 6 (Artico c. l talie, arret du 13 mai 1980, serie A n° 37, pp. 17-18, 
§ 35). De meme, si le juge a pcnse quc !'issue de l'affa ire dependrait du 
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contre-interrogatoire de P., etape pendant laque lle un avocat n'aurait pu 
apporter qu'une assistance limi tee, pareille aide aurait neanmoins fourni 
a P. certaines garanties ainsi qu'un soutien. 

97. S'il est vrai egalement que P. et C. savaient que la demande de 
declaration d 'adoptabilite suivrait probablement de peu la demande de 
prise en charge, cet element ne signifie pas qu'ils se trouvaient clans une 
situation adequate pour afTronter la procedure lorsqu'e lle eut lieu. Celle­
ci a du reste souleve des points de droit complexes e t des quest ions 
delicates, notamment parce que l'ordonnance de prise en charge et le 
rejet des demandes formees par Jes requerants pour obtenir le retour de 
S. ont du avoir un impact terrible sur Jes parents. 

98. La Cour n'est pas convaincue non plus que la nccessite d'une 
procedure rapide, qui va generalement de pair avec Jes affaires mettant en 
j eu Jes inte rc~ ts d'un enfant, exigeait une mesurc aussi radicale que le fait de 
proceder a un examen exhaustif e t complexe, suivi une semaine plus tard 
par la procedure sur l'adoptabilite, les deux instances ayant eu lieu sans 
qu'une assistance juridique fUt fournie aux requerants. Nul doute qu'il 
e tait preferable de statuer au plus tot sur l'avenir de S., mais la Gour 
estime neanmoins que fixer comme delai une annee a compter de la 
naissance de l'enfant cons tituait une methode quelque peu rigide, de­
pourvue de nuance et ne tenant guerc compte des faits de l'espece. Selon 
le plan d e prise en charge, S. devait etre placee en vue d'etre adoptee e t 
aucune difficulte a trouver une bonne famille d 'adoption n'etait envisagee 
(huit couples etaient deja recenses au 2 fevrier 1999) . Pourtant, alors que 
S. avait fait l'objet d'une declaration judiciaire d'adoptabilite le 15 mars 
1999, elle ne fut en realite confiee a une famille que le 2 septembre I 999, 
ce qui represente un ecart de plus de cinq mois, lequel n'a pas ete explique, 
e t l'ordonnance d'adoption ayant mis fin a l'afTaire sur le plan juridique 
n'a ete rendue que le 27 mars 2000, apres plus d'un an. Ainsi done, le 
placement de S. n'a pas ete mis en reuvre avant son premier anniversaire, 
en mai 1999. On ne saurait speculer ace stade sur le point de savoir quelle 
aurait ete la duree du report si celui-ci avait ete accorde pour donner a P. la 
possibilite de se fa ire representer !ors de la procedure de prise en charge, 
ou pour permettre aux deux requerants d'etre representes lors de la 
procedure relative a l'adoptabilite. II aurait e te totalement possible au 
juge d'impartir des delais stricts a tout avocat mandate et de donner des 
instructions pour que l'afTaire fUt reinscrite pour une nouvelle audience, 
compte dument tenu des priorites. Ainsi que les requerants l'ont souligne, 
s. etait quant a elle au sein d 'une famille d'accuei l, s'y trouvait bien et 
n'etait pas affectee par la procedure en cours. La Cour estime que 
la possibilite d 'accorder un delai de quelques mois pour la conclusion 
definitive de cette procedure n'aurait pas ete prejudiciable aux interets de 
l'enfant a u point de just ifier une procedure semblant «bousculer» ses 
parents, se lon la propre expression du juge. 
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99. Tout en reconnaissant qu 'en l'espece Jes t ribuna ux se sont 
appliques de bonne foj a menager un equilibre entre les interets des 
parents et 1e bien-etre de S., la Cour considere que les procedures suivies 
non seulement e ta ient en appa rence inequitables mais ont de plus 
empeche Jes requerants de presenter leurs arguments de maniere 
adequa te et effective sur Jes questions qui e taient cruciales pour e ux. 
A titre d 'exemple, la Cour releve que, clans sa decision de decla rer 
S. adoptable, le juge n'a nullement explique pourquoi Jes rela tions 
directes ne pouvaient etre maintenues ni pourquoi une adoption simple 
assortie de contacts directs n'etait pas possible, autant de questions dont 
Jes requerants n'avaient appa remment pas compris qu'elles pouvaient ou 
devaient etre soulevees ace Stade. L'assista nce fournie a P. par les conseils 
des autres parties e t la marge de manreuvre que Jui a accordee le juge 
pour presenter ses arguments ne remplacent pas, clans une affaire 
comme celle-ci, !'intervention competente d 'un avocat manda te pour 
proteger les droits d es interesses. 

100. La Cour conclut que !'assistance d 'un avocat durant l'examen des 
deux demandes en question, qui avaient des consequences o combien 
importantes sur la rela tion entre Jes requerants e t leur fill e, e tait une 
exigence incontournable. 11 s'ensuit que les parents n'ont pas beneficie 
d 'un acces equitable et eff ectif a un tribunal, au mepris de !'article 6 § l 
de la Convention. I1 y a done eu viola tion de cette disposition dans le chef 
des parents, P. e t C. 

II. SUR LA VIOLATION ALLEGUEE DE UARTICLE 8 DE LA 
CO NVENTION 

Les passages pertinents de l'article 8 de la Convention sont a ins1 
libelles : 

« I. Toute pcrsonne adroit au respect de sa vie ( ... ) fam iliale ( ... ) 

2. II ne pcut y avoir ingfrcnce d'une autoritc publiq ue dans l'exercicc de ce d roit que 
pour auta nt que cet te ingfrcnce est prcvue par la loi et q u'elle constituc une mesure q ui, 
dans une societe democratique, est neccssaire ( ... ) a la protection de la sante ( ... ) ou a la 
protect ion des droits et libe rtes d 'autrui. » 

A Theses des parties 

1. Les requerants 

l 01. Les r equerants P. e t C. se pla ignent que le droit e t la pra tique 
interne en matier e de protection des enfants et d 'adoption soient 
contraires a ce tte disposition, en particulier !'usage consistant a engager 
une procedure d 'adoption ainsi qu 'une procedure de prise en cha rge d 'un 
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nourrisson, et le recours a la declaration judiciaire d'adoptabilite qui 
est radicale e t irreversible. Dans les faits, aucune solution autre que 
!'adoption n'est proposee. 

102. Tout en reconna issant que l'autorite locale avait le devoir 
d 'enqueter, ils a ffirment que les mesures prises en l'espece etaient d 'une 
dure te excessive et n'ont permis aux parents ni d'etre suffisamment 
impliques clans le processus decisionnel ni meme d 'etre informes par 
avance de maniere adequate. Etant donne que P. etait alitee a l'hopital a 
la suite d 'une cesarienne, ils contestent la necess ite d'emmener l'enfant 
immediateme nt, surtout cla ns le cadre d 'une procedure d 'urgence non 
contradictoire. Comme P. e ta it tres fa ible a la suite d 'un accouchement 
difficile et qu'e lle eta it sous perfusion et avait une sonde, elle n 'etait pas 
phys iquement en eta t de s'enf uir avec S. ou de lui faire du mal. Le retrait 
de S. etait egalement contraire aux in terets de l'enfant elle-meme, car 
cett e m esure l'a privee de l'alla itement ma ternel, dont on a reconnu les 
bienfaits pour l'enfant comme pour la mere. II n'a j amais ete admis qu'une 
mesure aussi severe allait forcement provoquer un choc grave et, clans la 
procedure consecutive, exacerber la react ion defensive de P. De plus, 
l'autorite locale a refuse d 'amener S. a l'hopita l afin qu 'elle y fUt en 
contact avec ses parents, ce qui a conduit P. a quitte r rapidement 
l' hopita l en signant une decha rge pour pouvoir voir son bebe avec C. !ors 
de rencontres sous surveillance qui se derou laient en dehors de l'hopita l. 

I 03. La combinaison de ces mesures, qui a eu pour effet de priver P. et 
C. de toute vie fam ilia le avec S., etait incompa tible avec l'objectif 
consista nt a reunir les parents et leur fille. L'autorite locale, dont 
!'att itude eta it constamment hostile a leur egard, n 'a pas prete attention 
aux comptes rendus mentionnant d 'excellents rapports entre les pa rents 
et S., la stabilite d e leur mariage et le fa it quc S. avait ete placee aupres 
d'une famille d 'accueil experimentee. L'autorite locale n 'a envisage ni la 
possibilite d 'organiser sur un long te rme des visites sous surveillance ou de 
prevoir une future restitution de l'enfant, ni !'option d 'une evalua tion 
complete par les services sociaux de !'ensemble de la famille, comme 
l'avait recommande le doct eur Eminson. Les requerants y voient une 
attitude contrastant avec celle du tribunal californien, qui n'a jamais 
rompu les liens entre P. et son fits B. Malgre la recommandation d'un 
expert, aucune mesure n'a e te prise pour de terminer si le cas de P. se 
pret erait a une therapie fami lia le. Les interesses nient que la raison 
avancee, a savoir l'attitude hautement defensive de P. durant le proces, 
suffi se a expliquer ce manquement, car les autorites savaient que P. eta it 
en tra in de vivre une experience fortement traumatisante. De plus, aucune 
evalua tion de ]'ensemble de la famille n'a ete effectuee malgre le caractere 
tres positif des relations qui s'etaient nouees a !'occasion des visites. 
L'autorite locale n'ayant fait aucune autre proposition, le juge n'avait pas 
d 'autre choix que de rendre une ordonnance de prise en charge. 
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104. La maniere dont la procedure de prise e n cha rge et la procedure 
relative a l'adoptabilite de s. ant e te associees a reduit toute possibilite 
d 'envisager un f utur re tour de l'enfant au sein de sa famille. Le bien-etre 
d e S. n'cxigeait pas des autorites une action aussi rapide, Ja plupart des 
adoptions a boutissant clans un delai de deux ans et non pas d 'une seule 
a nnee. A supposcr meme que P. e t C. n'etaient pas capa bles de s'occuper 
d e S. a cc s tade, cela ne justifia it pas la declara tionjudicia ire d 'adoptabilite, 
qui a eu pour effet de rompre tout lienjuridique. L'ordonnance de prise en 
charge a urait permis le placement de S. en vuc de son adoption sans qu 'une 
telle mesure fUt prise. Certa ins liens affectifs na turels s'eta ient dej a noues 
lors des visites mais avaient ete coupes sans qu 'aucune raison sufTisante ne 
montra t en quoi une decision aussi radicale reponda it a l'interet superieur 
d e S. J ama is P. e t C. n 'avaient fait de ma! a S. e t rien ne permettait de 
penser que C. representait un risque pour l'enfant. L'eventua lite d'un 
placement a long terme, ou d 'une adoption, avec maintien des contacts 
directs n'a jama is ete vra iment etudiee, appreciee OU envisagee. Les 
requerants ref utent !'affirma tion du Gouvernement selon laquelle pareille 
option n'aurait pas ete sufTisamment stable ou sure. Cette solut ion aurait 
donne a S. un sentiment de reconfort e t de securite en Jui montrant que ses 
parents l'aimaient, e lle lui au rait evite de patir d 'une impression d 'abandon 
et a ura it renforce son sens d e la famille et son identite personnelle. 

I 05. Les griefs selon lesquels ii n'y a pas eu de dispositions suffisa ntes 
pour permettre des contacts directs apres !'adoption son t formules au nom 
des parents requerants eux-memes mais a ussi de leur fill e S. Les autorites 
se sont montrees inflexibles su r ce point. Les parents nient que d e tels 
contacts eussent ete prcj udiciables a l'enfant et souhgnent qu'en depit 
des procedures its ont toujours mis de cote leurs sentiments personnels 
lors des rencontres avec S. pour se concentrer sur elle e t sur ses besoins; 
ils affirment qu 'il e tait impensable qu' ils pussent lui dire a l'avenir quoi 
q ue ce fGt de prejudiciablc. En ce qui concerne !'existence d 'une menace 
quelconque pour S., ii eu t e te facile de veille r ace qu'un travailleur social 
responsable surveilla t lcs visites et , pour a utant que le Gouvernement 
semble s'appuyer sur )'opposition des pare nts adoptifs a u ma intien de 
contacts, aucune raison n'a e te donnee a cela; d 'apres les recherches 
faites a ce sujet, cette opposition e tait probablement liee a !'opinion 
negative de l'autorite locale. 

2. Le Gouvernemenl 

106. Le Gouvcrnement contes te que le sys teme na tional de protection 
de l'enfance ait en quelque ma niere que ce soit failli a u respect des 
exigences de !'a rticle 8 de la Convention. II souligne que le bien-ctre 
de l'enfant e t la necessite pour el le de beneficier d 'un placement sGr 
e ta ient au creur des preoccupations des a utori tes compe tentes et que 
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l' importance du re tour d 'un enfant au sein de sa famille d 'origine est 
reconnue. Dans le cadre d 'une adoption, ii est possible de prevoir le 
maintien des relations entre l'enfant e t les parents si ce la correspond aux 
interets du premier. 

107. Le Gouvernement affirme que pour a utant que l'ordonnance de 
prise en charge et la declaration judiciaire d 'adoptabilite ont constitue 
une ingerence clans l'exercice des droits proteges par l'a rticle 8 § 1, 
pareille ingerence e ta it Conforme au second paragraphe car elle etait 
necessaire, clans une socie te democratique, pour proteger la sante et les 
droits de S. II y avait deux e lements cles en j eu: la menace exceptionnelle 
qui pesai t sur S. compte tenu de la na ture du risque represente par le 
SMPP, e t l'attitucle resolue e t inebran la ble de P. e t C. qui ont a mene a la 
fois Jes experts, l'autorite locale et le juge a conclure qu'il n'y avait 
pas d 'autre solution que d'exclure pour son caractere irrealiste toute 
perspective de rendre S. a ses parents OU a l'un des deux sans qu'i) y efit 
de risque. 

108. Concernant l'ordonnance de protection d 'urgence, ce tte mesure 
e tait justifiee par les circonstances exceptionnelles de l'affa ire. L'article 3 
de la Convention imposait l'obligation d 'eviter tout prejudice grave a la 
nouveau-nee. Le Gouvernement souligne que les parents refusaient 
d 'admettre la necessite de proteger S. de P. e t que l'autorite locale avait 
re~u du docteur Schreier l'avis formel que l'enfant devait etre retin~e a la 
naissance, ce que confirmerent Jes opinions du docteur Eminson puis du 
docteur Bentovim. Les autorites hospitalieres avaient declare qu'elles 
ne pouvaient garantir la securite du bebe, la nature memc du ri sque 
(empoisonnement) renda nt ex tre mement difficile toute surve illance 
effective clans le cadre de l' hopi tal. Meme si P. etait trop faible pour le 
faire, C . ou ses parents auraient pu enlever S. De plus, la decision de ne 
pas notifier la demande d 'une ordonnance de protection d'urgence se 
justifia it par la necessite d 'empecher la famille de prendre des mesures, 
avant ou apres la naissance, pour eviter la prise en charge de S. par Jes 
autorites. Par ailleurs, celles-ci avaient a ttendu le rapport du docteur 
Eminson dont la presenta tion avait ete re tardee par Jes d erobades des 
pa rents au sujet d 'un rendez-vous avec elle. 

I 09. Le Gouvernement explique que l'ordonna nce de prise en charge 
reposait sur des raisons pertinentes et suffisantes. II met en avant les 
constatat ions du juge relativement aux actes de P. ayant occasionne a son 
fils B. un prejudice physique et psychologique important; le fait que 
P. souffrait de troubles de la personnalite; le fait que la position main­
tenue par P. pendant un certa in nombre d 'annees consistait a dire qu 'elle 
n'etait pas coupable de mauvais traitements infliges intentionnellement 
a B., these a laquelle souscrivait C . ; l'opinion unanime des psychiatres selon 
laquelle pour recevoir de )'aide P. devait accepter l'idee qu'elle restait une 
personne potentiellement dangereuse pour ses enfants; l'incapacite des 
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deux parents a admettre l'existence d 'un risque pour S.; et le fait que 
le temps necessaire pour un travail therapeutique avec P. depassait 
largement la periode pendant laquelle S. pouvait rester en a ttente d 'un 
placement permanent. Le Gouvernement argue que Jes affaires relatives 
a u SMPP sont particulierement difTiciles a apprecier e t que Jes autorites 
doivent jouir de la marge d'appreciation la plus large possible pour evaluer 
Jes risques et les mesures a prendre. 

110. Le Gouvernement clement que l'on ait neglige d 'envisager le 
maintien de )'unite familiale, et afTirme que !'adoption e t le placement 
durable constituent une solution de dernier recours, retenue uniquement 
lorsque le placement au sein de la famille est exclu. La pratique du plan 
d 'urgence consistant pour l'autorite locale a suivre deux pis tes - re tour au 
sein de la famille clans un delai restreint ou adoption en dehors de la 
famille - repondait aux interets de l'enfant, a qui ii fallait assurer un 
avenir exempt de tout danger. II n 'est pas vrai que la juridiction en 
ques tion n'avait pas d 'autre solution que de rendre une ordonnance de 
prise en charge ou qu'elle ne pouvait passer outre au pla n de prise en 
charge. Si clle avait juge que d 'autres mesures etaient possibles, elle 
aurait pu refuser de rendre une ordonnance definitive de prise en charge 
et opter pour des ordonnances provisoires de prise en charge en attendant 
de nouvelles evaluations. II n'y a pas non plus eu ma nquement a envisager 
verita blement la restitution de l'enfant. Ainsi, le docteur Bentovim 
avait estime qu 'il y avait peut-etre une ouverture s'agissant d'un 
travail therapeutique avec P., qui selon Jui avait en partie reconnu sa 
responsabilite; or P. avait immediatement contes te le temoignage du 
medecin sur ce point et s'ctait totalement obstince. De meme, si C. avait 
pu admettrc )'existence d'un risque, )'issue de l'affaire aurait peut-etre ete 
differente. 

111. En ce qui concerne la declaration judicia ire d 'adoptabilite, le 
Gouvernement rappelle qu'il importe d 'eviter tout retard des !ors qu 'un 
plan a ete defini pour un enfant et souligne qu'un enfant peut patir d'une 
prise en charge temporaire qui dure trop longtemps. Le fait que la 
demande formee en vue d'obtenir une declara tion d'adoptabilitc ait e te 
examinee parallelement a la demande de prise en charge ou peu apres 
etait pleinement justifie par les interets de l'enfant et e tait equitable vis­
a-vis de ce lle-ci et de ses parents. Une fois decide que l'interet superieur 
de S. e tait d'e tre placee hors de sa famille en vue de !'adoption, la priorite 
etait d 'atteindre cet objectif clans les meilleurs delais afin qu 'elle eut 
toutes les chances de bien s'integrer au sein d'un foyer d 'adoption. Tout 
autre arrangement non definitif aurait inevitablement ete beaucoup 
moins s table et sur que !'adoption et aurait expose l'enfant a un risque 
de confusion quant a ses relations avec autrui. Etant donne la consta­
tation se lon laque lle Jes requerants n'etaient pas a meme d'elever s. 
de manierc sure e t satisfaisante, les mesures prises, meme si elles 
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signifia ient une sepa ra tion juridique pe rmanente e t irrevocable, e ta ient 
proportionnees au besoin socia l imperieux de p rotege r S. e t de lui ofTri r 
une vie familia le sure et sta ble. 

11 2. En ce qui concerne le droit de visite, ii c ta it loisible a lajuridict ion 
concernee de prendre sur ce point une ordonna nce au moment de la 
decla ra tion judiciaire d 'adopta bilite. C ependa nt, S. une fois placee 
a upres d ' une famille adoptive, la priorite, du point de vue de l 'enfant, 
eta it la cons titution e t la consolida tion de ce nouveau foyer. En de pit de 
rela tions positives avec Jes r eq uerants, ii fut estime que d'autres contacts 
directs a l'avenir n'etaien t pas clans l' interet de l'enfant , car aucun de ses 
deux pa rents n'acceptait le resulta t de la procedure ni la validite des 
motifs invoques; a l'occasion d 'un con tact direct avec l'enfant, ii eta it 
proba ble qu 'ils communiquera ient leurs opinions sur ce point, ce qui 
r isquait de t roubler leur fille, voire d e compromettre le placement; en 
ou t re, les pa rents adoptifs etaient opposes a des rela tions directes. En ce 
qui concerne le grief relat if a la limitation des contacts indirects a pres 
!'adoption, le Gouvernem ent souligne q ue l'au torite locale n'assumait 
plus l'autorite parenta le et que cette decision appa rtena it des lors a ux 
pa rents adoptifs. 

B. Appreciation de la Cour 

1. Principes generaux 

113. Pour un parent et son cnfant, e tre ensemble representc un 
element fondam ental de la vie fa milia le, et des mesures internes qui les 
en em pechent constituent une ingerence clans le droit protege pa r 
!'article 8 de la Convention (voir , entre autres, j ohansen c. Norvege, arre t 
du 7 aou t 1996, Recueil des arrets et decisions 1996-111, pp. 1001-1002, § 52) . 
Tou te inge rence de ce type m econnalt cet a rticle a moins qu'elle ne soit 
« prevue pa r la loi », ne vise un ou des bu ts legitimes a u regard du 
pa ragra phe 2 et ne puisse passe r pour une mesure « necessaire clans une 
socie te democra tique ». 

11 4. Pour recherche r si les m esures li t igieuses etaient « necessaires 
clans une societe democratique », la Cour examinera, a la lumiere de 
l'ensemble de l'afTa ire, si les motifs invoques pour Jes justifie r etaicnt 
pertinents e t suffisants aux fins du paragraphc 2 de l'a r t icle 8 (voir, 
entre autres, Olsson c. Suede (n° 1), arre t du 24 mars 1988, serie A n° 130, 
p. 32, § 68). 

115. II faut se souvenir que Jes a u torites na tiona les bene ficien t de 
ra ppor ts directs avec tous les interesses (Olsson c. Suede (n° 2), a rret du 
27 novembre 1992, serie A n° 250, pp. 35-36, § 90). II decoule de ces 
cons iderations que la Cour n 'a point pour tache de se substi tue r a ux 



ARRET P., C. ET S. c. ROYAUME-UNI 283 

autorites internes pour reglementer la prise en charge d 'enfants par 
l'administra tion publique e t lcs droits d es parents de ces enfants, 
mais d 'apprecier sous l'angle de la Convention les decisions qu'elles ont 
rendues clans l'exercice de leur pouvoir d 'apprecia tion (voir, par 
cxem ple, lcs a rrets Hokkanen c. Finlande, 23 septembre 1994, serie A 
n° 299-A, p. 20, § 55, etJohansen, precite, pp. 1003-1004, § 64). 

11 6. La marge d 'apprecia tion la issee ainsi a ux autorites nationales 
compe tentes variera selon la na ture des questions en litige e t la gravite 
des intere ts en j eu. Si les autorites jouissent d'une grande la titude pour 
apprecier la necessite de prendre en charge un enfant, en pa rticulier 
lorsqu' il y a urgence, la Cour doit neanmoins avoir acquis la conviction 
que cla ns l'aff a ire en question ii exis tait des circonstances justifiant le 
re trait de l'enfant, e t ii incombe a l'Etat de fendeur d 'eta blir que les 
autorites a nt evalue avec soin )'incidence qu'aurait sur Jes parents et 
l'enfant la mesure de placement envisagee, a insi que d 'autres solutions 
que la prise en charge de l'enfant avant de mettre une pareille mesure a 
execution (K. et T. c. Finlande [GC], n° 25702/94, § 166, CEDH 2001-VII ; 
Kutzner c. Allemagne, n° 46544/99, § 67, CEDH 2002-1). De plus, la prise en 
charge d'un nouveau-ne par l'autorite publique des sa naissance est une 
mesure cx tremement durc. II faut des ra isons extraordinairement 
imperieuses pour qu 'un bebe puisse e tre soustrait a sa mere, contre le 
gre d e celle-ci, immedia tcment a pres la naissance a la suite d 'une 
procedure a laquelle ni la mere ni son compagnon n 'ont e te meles (arre t 
K. et T. precite, § 168) . 

11 7. A la suite du retra it d 'un enfant en vu e de sa prise en charge, ii faut 
exercer un controle plus rigoureux sur les res trictions supplementa ires 
apportees pa r les autoritcs, pa r exemple au droit de visite des parents, 
car ccs restrictions supplementaires comportent le risque d 'amputer les 
re la tions familia les entrc lcs parents et un j cunc cnfant (arrcts precites 

J ohansen, pp. 1003-1004, § 64, e t Kutzner, § 67). II faut norma lement 
considerer la prise en cha rge d 'un enfant comme une mesure tempora ire 
a suspendre des que la situa tion s'y pre te, et tout acte d 'execution 
doit concorder avec un but ultime : unir a nouveau le pa rent nature) 
e t l'enfant (Olsson (n° 1) , precite, pp. 36-37, § 81; J ohansen, prccite, 
pp. 1008-1 009, § 78;£.P. c. Italie, n° 3 11 27/96, § 69, 16 novembre 1999). A 
ce t egard, un juste equilibre doit et re menagc entrc les intere ts de l'enfant 
a demeurer place e t ceux du parent a vivre avec lu i (voir les arrets precites 
Olsson (n° 2), pp. 35-36, § 90 ; Hokkanen, p. 20, § 55) . En procedant a ce t 
exercice, la Gour attachera une importa nce pa rticuliere a l'intere t 
superieur de l'enfant qui, scion sa nature et sa gravite, peut l'emporter 
sur celui du parent (Johansen precite, pp. 1008-1009, § 78). 

118. En cc qui concerne la mesure radicale consistant a briser tout lien 
entre les pa rents e t l'enfant , la Gour a estime qu'elle reviendra it a couper 
l'enfant de ses racines et ne peut etrc justifiee que par des circonstances tout 
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a fait exceptionne lJes OU par une exigence prirnordia)e touchant a )'interet 
superieur de l'enfant (Johansen precite, p. 1010, § 84; Gnahore c. France, 
n° 4003 1/98, § 59, CEDH 2000-IX). Toutefois, cette approche peut ne pas 
s'appliquer clans tous les contextes, selon la nature de la relation parent­
enfant (Soderblick c. Suede, arret du 28 octobre 1998, Recueil 1998-VII, 
pp. 3095-3096; §§ 3 1-34; clans cette affaire, ii fut juge que la rupture des 
liens entre une enfant et son pere, qui n'en avait jamais eu la garde et ne 
s'en e ta it pas occupe, n'outrepassait pas la marge d'appreciation dont 
j ouissaient les tribunaux ayant apprecie l'interet superieur de l'enfant). 

11 9. En outre, la Cour rappe lle que, si l'article 8 ne renferme aucune 
condition explicite de procedure, le processus decisionnel lie aux mesures 
d'ingerence doit et re equitable et propre a respecter comme ii se doit les 
interets proteges par cette d isposition : 

cdl frhct ( ... ) de determiner, en fonction des circonstances de chaque cspccc Cl 
notammcnt de la gravitc des mcsurcs a prendrc, si les parents ont pu jouer clans 
le proccssus decisionnel, considere comme un tout, un role asscz grand pour lcur 
accorder la protection requise de lcurs inlerets. Dans la negative, ii y a manquement 
au respect de leur vie familia lc et l'ingercnce resultant de la decision nc saurait passer 
pour " ncccssairc » au sens de l'a rticlc 8. » (W c. Royaume-Uni, a rret du 8 juillet 1987, 
serie A n" 12 1, pp. 28-29, §§ 62 et 64) 

120. II est essentiel pour un parent d 'etre clans une situation ou ii peut 
acceder aux informations sur lesquelles s'appuient Jes autorites pour 
prendre des mesures de protection ou des decisions concernant les soins 
a un enfant e t sa garde. Dans le cas contraire, le parent sera clans 
l'incapacite de pa rt iciper de ma niere effective au processus decisionnel 
ou de presenter de maniere equitable et convenable Jes arguments qui 
attestent de son aptitude a ofTrir a l'enfant des soins et une protect ion 
adequats (McMichael c. Royaume-Uni, arre t du 24 fevrier 1995, serie A 
n° 307-B, p. 57, § 92 - clans cctte affaire, les autorites n 'avaient 
pas communique aux parents requerants des rapports concernant leur 
enfan t ; T.P. et K.M. c. Royaume-Uni [GC], n° 28945/95, CEDH 200 1-V -
cla ns cette affaire, la mere requerante n'avait pas eu la possibili te de 
visionner a un stade precoce une video sur laquelle e tait enregistre un 
entret ien avec sa fille qui etait crucial pour de terminer s'il y avait eu des 
a bus sexuels; Buchberger c. Autriche, n° 32899/96, 20 decembre 2001 ). 

2. L 'etat du droit interne 

121. Les requerants se plaignent que la legis lation regissant !'adoption 
au Royaume-Uni emporte violation de la Convention en ce qu'elle permet 
- voire faci lite - le retrait de nouveau-nes a leurs parents, et par la suite 
!'adoption et la rupture de tout lien juridique. 

122. Toutefois, ii n'appartient pas a la Cour d 'exam iner in abstracto le 
d roit interne. Quoi qu'il en soit, etant donne que l'on peut envisager des 
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circonstances dans lesquelles un nourrisson peut etre adopte de fat;on 
compatible avec )'article 8 de la Convention, on ne saurait considerer que 
la legisla tion porte en elle-meme atteinte a cette disposition. La Cour 
recherchera en revanche si les mesures prises en l'espece etaient 
conformes aux garanties de )'article 8 de la Convention. 

3. Le retrait de S. a la naissance 

123. La Cour rappelle que S. est nee le 7 mai 1998, a 4 h 42, apres que 
P. eut e te conduite a l'hopital pour y subir d 'urgence une cesarienne . Vers 
10 h 30, l'autorite locale obtint une ordonnance de protection d 'urgence en 
vertu de laquelle S. fut placee sous sa protection. Vers 16 heures, Jes 
assistants sociaux emmencrent S. et la placerent aupres d'une fam ille 
d 'accueil. II ne prete pas a controverse que ces ele ments de notent 
des ingerences clans Jes droits des requerants au regard du premier 
pa ragraphe de !'article 8 e t qu'il y a lieu de rechercher si ces ingerences 
satisfaisaient a ux exigences du second paragraphe. Comme ii n'est pas 
conteste non plus que les mesures prises e taient prevues par la loi et 
poursuivaient le but legitime que constitue la protection de la sante e t 
des droits d'autrui, c'est-a-dire en ]'occurrence de S., l'examen de la Cour 
se concentrcra sur le caractere « necessaire » (selon ]'interpretation 
donnee par el le de ce terme cla ns sa jurisprudence - paragraphes 11 4- 11 9 
ci-dessus) des mesures litigieuses. 

124. Les requerants alleguent que ces mesures n'etaient pas 
necessaires pour la protection de S. et eta ient disproportionnees, 
soulignant notamment que P. etait affaiblie, qu'un retrait si tot apres 
la naissance e tait une mesure radicale tant pour la m ere que pour 
l'enfant, et que s. aurait pu rester a l'hopita l avec sa mere, sous 
surveilla nce. Ils critiquent cgalement le processus decisionnel anterieur 
a l'accouchcment, afTirmant qu'ils n'ont pas ete dument impl iques ni 
informes e t qu'i ls auraient du pouvoir porter l'affaire devant un tribunal 
avant la naissance pour faire examiner de manicre equitable les questions 
en Jeu. 

125. Tout d 'abord, en cc qui concerne lcs procedures suivies par 
l'autorite locale avant la naissance, les requerants admettent qu' il y 
avait un motif legitime de preoccupation lorsque les services sociaux 
decouvrirent que P., qui a llait avoir un bebe, avait par le passe ete 
condamnee pour avoir fait du mal a l' un de ses autres enfants. En vertu 
de l'article 47 de la Joi de 1989 sur Jes enfants, l'autorite locale avait le 
devoir d'enqueter, ce qu'elle entreprit en janvier 1998, qua nd elle eut 
conna issance de la situation. La Cour n 'est pas convaincue que l'autorite 
locale a it neglige d'impliqucr Jes requerants clans la procedure d 'enquete 
qui suivit. L'autorite en ques tion Jes a consultcs au sujet de la designa tion 
d'un specialis te en matiere d e SMPP charge d 'cvaluer le risque, et les a 
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conv1es a une pr~m1ere reunion en j a nvier 1998 ainsi qu'a une reunion 
ad hoe qui se tint le 2 mars 1998 e t au cours de laquelle la situation 
fut examinee avec les profess ionnels intervenant clans l'aITaire. II y eut 
d'autres reunions entre les travailleurs sociaux e t les parents et, une fois 
mandatee, le docteur Eminson rcncontra Jes deux parents en vue de 
l'e tablissement de son rapport. 

126. Les requerants se plaignent de ne pas avoir e te convenablement 
informes que l'autorite locale a lla it leur retire r l'enfant a la naissance, et 
le docteur Eminson avait en rcalite conseille a l'autorite dont ii s'agit de 
faire preuve de franchise et d 'ouve rture vis-a-vis des requerants. Seton la 
Cour, ii apparait neanmoins que les requerants savaient que le re trait a la 
naissance e tait l'une des options envisagees par l'autorite locale: a u dire 
du docteur Maresh, le medecin obstetricien de P., ce lle-ci savait qu 'il en 
e tait fort eme nt question ; par a illeurs, le docteur Bentovim, apres avoir 
interroge P., a indique clans son rapport que celle-ci savait que le bebe Jui 
serait retire a Ja naissance. S'il apparait que l'autorite locale a estime des 
le I er avril 1998 qu'il faudrait re tirer le nourrisson, ii semble egalement 
qu'aucune decision definitive ne fut prise avant le jour de la naissance, 
qui a rriva plus tot que prevu. Selon le Gouvernement, Jes se rvices 
socia ux ont obtenu l'ordonnance voulue clans la matinee puis ont 
examine la possibilite de laisser le nourrisson a l'hopital a upres du 
personnel. C'est seulement apres e tre convenus que ce n'etait pas une 
solution qu' ils ont decide de proceder au retra it de l'enfant clans l'apres­
midi. Pour la Cour, ces fa its ne rcvclent aucune om ission de consulte r ou 
d 'informer les parents. 

127. La Cour n'estime pas non plus qu 'au vu des circonsta nces 
l'autorite locale puisse etre critiquee pour n'avoir pas essaye de faire 
trancher la question du retrait d 'urgence cla ns le cadre d'une procedure 
contradictoire avant la na issance. Etant donne que le rapport du docteur 
Eminson ne fut pas pret avant la naissance, ii est tres improbable 
qu'un tribunal aurait dispose d'c lements suffisants pour pouvoir prendre 
position su r les ques tions delicates concerna nt le SMPP qui ressortaient 
des informations communiquees par Jes Etats-Unis, ou sur la sante 
psychologique de P. e t C . e t leur aptitude a etre de bons parents. De plus, 
la naissa nce survint plus tot que prevu e t l'on ne saurait exclure que le 
stress cause pa r des comparutions pendant la grossesse aurait pu avoir 
un eff et tres negatif sur P. , qui avait des problemes d'hypertension 
arterie lle, e t, par consequent, des repercussions sur la sante de l'enfant a 
naitre. 

128. En raison de leur na ture, les ques tions de prise en cha rge 
d 'urgence sont tranchees de maniere tres provisoire et apres evaluation 
des risques encourus par l'enfant, fondee sur les informa tions -
forcement incompletes - dont on dispose sur le moment. La Cour estime 
que le fait de s'employer a obtenir une ordonnance de protection 
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d 'urgencc cn tra it verita blement cla ns les fonct ions de l'autorite locale, 
cha rgee de la protection de l'enfance. Elle considere que cette mesure 
reposait su r des raisons per tinentes et suffisan tes, a savoir en pa rticulier 
que P. avait c te condamnee pour avoir fait du tort a son fils B. et que 
durant la procedure dont ii s'agit un expert avait constate qu 'elle e tait 
atte inte d 'un syndrome se manifestant par l'exageration e t la simulation 
de pa thologies chez un enfant , qui pa r la subit des dommages physiques e t 
psychologiques importants. 

129. Les parties ont beaucoup d ebattu au sujet d 'autres soupc;ons e t 
accusations formules pa r l'autorite locale : par exemple, P. a ura it harcele 
l'expert medical e t le district attorney en Californie, C. se serait fait passer 
pour le therapeute de P. et cette d erniere aurait montre des s ignes de 
comportement prejudiciable au fre tus. II est vrai que ces e lements n 'ont 
ete ni etablis ni confirmes durant la procedure de prise en cha rge qui 
suivit. II demeure que l'autorite locale avait rec;u des informations non 
seulement des autorites competentes des Etats-Unis, mais aussi de 
professionnels de la sante intervenus clans l'afTaire, informat ions qui 
avaient renforce leur inquietude. De plus, l'autorite locale estimait 
que Jes rcquerants n'eta ient pas cooperatifs e t usaient de manreuvres 
dilatoires. Les interesses s'en sont defendus avec vigueur, ripostant que 
l'autorite locale etait hostile a leur egard et avait reagi de maniere 
excessive a l'appellation « SMPP ». La Cour observe que les deux parties 
ont vu la s itua tion de ma nieres fort differentes. Les requerants, d'une 
part, influences nota mment par la propre experience de C. cla ns le 
doma inc socia l et par ses recherches sur le SMPP, insis terent pour 
obtenir le plus d'informations possible sur le point de vue de l'autorite 
locale quant a cette question cruciale, point de vue qu'ils jugeaient 
malencontreux, et persisterent clans leur position en mandatant des 
solicitors . Cela donna assez rapidement !'impression qu'ils etaient 
proceduriers. L'autorite locale, d'autre part, recevait des Etats-Unis des 
informations qui faisaient peser un grave soupc;on sur P., et dont P. et C. 
sembla ient refuser d 'admettre la signification. Cela amena fortem ent 
l'autorite locale a penser quc ces derniers ne sc concentraient pas sur le 
veritable probleme au creur de l'aff aire, a savoir Jes risques encourus 
par S., et que la marge de manreuvre etait ctroitc. Cettc opinion fut 
corroboree par le docteur Schreier , lequel en avril 1998 ecrivit que des 
risques tres serieux pesaient sur l'enfant, et par l'avis prelimina ire du 
docteur Eminson, consigne le 6 mai 1998, sc ion lequel Jes bases sur 
lesquellcs ii etait possible d e travailler avec 1.es parents ace Stade e ta ient 
tres limi tees. 

130. Dans ces condit ions, la Cour estime que la decision de demander 
une ordonnance de protection d'urgence apres la naissance de S. peut 
passer pour avoir ete necessaire clans une societe democratique a la 
protection de la sante e t des droits de l'enfant. L'autorite locale devait 
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etre a me me de prendre les mesures qui s)imposaient pour que le 
nourrisson ne sublt aucun prejudice e t, a tout le moins, d,obtenir un 
moyen juridique d,empecher C. ou tout autre membre de la famille 
d,emporter S. pour dejouer Jes plans de l'autorite locale et de fa ire ainsi 
courir un risque a l'enfant. 

131. La Gour s,est neanmoins penchee sur la maniere dont 
l'ordonnance fut executee, c,est-a-dire sur les mesures prises en vertu 
de cette decision. Gomme elle l,a indique plus haut (paragraphe 11 6), 
ii faut des raisons exceptionnelles pour retirer un enfant a sa mere a la 
naissance. II s>agit la d,une mesure qui est traumatisante pour la mere, 
qui me t a rude epreuve sa sante physique et mentale, qui prive le 
nourrisson de relations etroites avec sa mere biologique e t, comme 
l'ont souligne les requerants, des avantages de l'allaitement. De plus, 
cet te mesure a empeche le pere, G., d 'etre aupres de sa fille apres la 
na1ssance. 

132. Pour justifier le fait que la nouveau-nee ait e te retiree de l' hopital 
au lieu d)etre laissee a sa mere e t a son pere, sous surveillance, le 
Gouvernement affirme que le personnel hospitalier avait declare ne pas 
pouvoir garantir la securite de l'enfant et evoque des rapports tendus avec 
la famille. Aucune precision ni piece ecrit e n,ont c te fournies a l'appui de 
cette assert ion. P. , qui avait subi une cesarie nne, soufTrait des suites d,une 
hemorragie e t etait hypertendue, devait garder le lit, du moins clans les 
premiers jours qui suivirent la naissance. Apres avoir quitte l'hopital, elle 
fut autorisee a voir S. sous surveillance . La Gour saisit mal pourquoi il 
etait impossible que S. demeurat a l'hopital et passat au mains quelque 
temps avec sa mere, sous surveillance. Me me a supposer que P. ait pu 
constituer une menace pour le bebe, ii faut considerer que sa capacitc e t 
ses possibilites de nuire a l'enfant immediatement apres la naissance 
e ta ient limitees, bien plus que lorsqu'e lle eut quitte l'hopita l. En 
outre, selon les informations dont disposaient Jes autorites a ce stade, le 
syndrome presente par P., quelquefois appe le SMPP, se traduisait surtout 
par une tendance a exagerer les symptomes de pathologies presentes 
parses enfants et par le fait qu'e lle etait allee jusqu,a utiliser des laxatifs 
pour provoquer des diarrhees. Bien que Pon ne puisse sous-estimer 
les dommages que peut engendrer chez un enfant une telle conduite, 
particulierement si elle s'inscrit clans le long terme, aucun element ne 
donnait a penser en l,espece qu ,il s,agissait d ,un comportement mettant 
en peril la vie d,autrui. Le danger contre leque l ii fallait se premunir n'en 
etait que plus gerable, et ii n)a pas ete e tabli qu'une surveillance n'aurait 
pas fourni une protection adequate contre ce risque, comme cela fut le cas 
!ors des nombreuses rencontres parents-enfant qui eurent lieu pendant les 
mois anterieurs a la procedure de prise en charge, au cours desquelles les 
deux parents furent autorises a nourrir la petite fill e (voir le rapport du 
docteur Bentovim, paragraphe 54) . 
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133. La Cour conclut que la mesure radicale ayant consiste a enlever 
S. a sa mere peu a pres la naissance n 'e tait pas justifiee par des motifs 
pertinents et sufTisants e t qu 'elle ne saurait etre consideree comme 
ayant e te necessaire clans une socie te democratique aux fins de proteger 
S. A cet egard, ii y a done eu a tteinte aux droits des parents requerants 
sous !'angle de !'a rticle 8 de la Convention. 

4. La procedure de prise en charge et la procedure ayant abouti a une declaration 
d'adoptabilite 

134. La Cour rappelle que le 8 mars 1999, a !'issue d 'une procedure qui 
dura environ vingt jours e t fit intervenir de nombreux temoins, le juge 
rendit une ordonna nce de prise en charge pla~ant S. sous la protection de 
l'autorite locale, car ii estima it que sa sante psychique e t physique serait 
en danger si elle restait aupres de ses pa rents. Le 15 mars 1999, le juge 
declara S. adoptable, rompant ainsi les liens entre les parents et l'enfant, 
qui fut adoptee le 27 ma rs 2000. Aucune disposition ne fut arretee en vue 
de contacts directs, mention eta nt faite uniquement de contacts indirects 
laisses a !'appreciation des futurs parents adoptifs, qui en fin de compte 
deciderent de limiter les relations a une le ttre par a n. II ne prete pas non 
plus a controverse que ces mesures ont constitue une ingerence clans les 
d roits des requerants au regard du premier paragra phe de !'article 8 de la 
Convention, ma is qu'elles e ta ient prevues par la loi et poursuivaient le but 
legit ime consista nt a proteger S. La question se pose neanmoins de savoir 
si ces mesures etaient justifiees comme necessaires au sens du second 
paragr aphe de cette disposition (paragraphes 11 4-1 19 ci-dessus) . 

135. Les requerants emettent de nombreuses critiques au sujet des 
procedures, soulignant a insi leur conviction que l'autorite locale n'a fait 
aucun effort pour etudier l'eventua lite du re tour de S. aupres d 'eux ma is 
etait determinee des le debut a placer l'enfant en vue de son adoption, et 
qu ' il n 'a pas ete suffisamme nt envisage de maintenir a pres l'ordonnance 
de prise en charge une forme de contact avec S., soit par un placement a 
long terme cla ns une famille d 'accueil, soit par la mise en place d 'une 
adoption simple. Le Gouverneme nt s'appuie nota mment sur le consta t 
du juge du fo nd selon lequel ii e ta it exclu de rendre S. a ses parents 
parce que ces derniers refusaient d 'admettre !'existence d 'un risque 
(accepta tion sans laquelle ii n'y avait pas d 'espoir de progres) . Le 
Gouvernement afTirme que !'adoption - censee apporter a S. une place 
sure a u sein d 'une famille - e ta it clans l'interet superieur de l'enfant e t 
qu'une adoption simple n 'est pas possible lorsque les pa re nts biologiques 
s'opposent a !'adoption (leur opposition mena~ant inevitablement la 
securite du placement) . 

136. La Cour ne s'essayera pas a desenchevetrer ces considerations 
antagoniques, qui soulevent des questions difliciles e t sensibles au sujet 
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du bien-et re de S. Elle estime en fait que la complexite de l'aff aire et 
l'equilibre subtil qu'il convenait de menager entre Jes interets de S. et ceux 
de ses pa rents exigeaient que l'on accordat une importance particulierc 
aux obligations procedurales decoulant necessairement de l'article 8 de la 
Convention. En l'espece, ii e tait capital pour les parents de pouvoir 
defendre leur these de la m a niere la plus favorable possible, en mettant 
pa r exemple l'accent sur les e lements qui milita ient pour une nouvelle 
evaluation portant sur l'eventuelle res titution de l'enfant ; de meme, 
ii etait essentiel pour eux de pouvoir presenter, a u mom ent voulu, aux fins 
de leur examen par le tribunal, leurs points de vue sur Jes solutions a utres 
que l'adoption et sur le maintien des contacts meme apres }'adoption. 

137. Le defaut de representa tion juridique au profit de P. pendant la 
procedure de prise en cha rge et au profit de P. et C. durant la procedure 
rela tive a l'adoptabilite, combine a )'absence d 'un veritable temps d 'arret 
entre les deux audiences, a e te considere ci-dessus comrne ayant empcche 
les requerants de faire ente ndre leur cause de maniere equitable e t 
effective par un tribunal. Eu egard a la gravite de l'enjeu, la Cour es time 
que cette lacune les a egalerne nt empeches d 'etre suffisamment impliqucs 
clans )'ensemble du processus decisionnel pour pouvoir benefic ier de 
la protection de leurs interets requise en vertu de }'article 8 de la 
Convention. Vu )'emotion que cette aff a ire suscitait en eux, les parents 
requerants etaient serieusement defavorises par ces elements, e t )'on ne 
saurait exclure que ce facteur a it pu peser sur les decisions prises e t en 
definitive sur les consequences pour la famille tout entiere. 

138. Compte tenu des circonstances de l'espece, la Cour conclut qu'il 
y a eu a cet egard viola tion des d roits de P., C. e t S. a u titre de l'a rticle 8 de 
la Conve ntion. 

III. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 12 DE LA 
CONVENTION 

139. L'article 12 de la Conve ntion dispose: 

«A parti r de !'age nubile, l'homme e t la femme ont le droit de se marier e t de fonder 
unc famille scion les lois nationalcs regissant l'cxercice de ce droit. )) 

A. Theses des parties 

140. Selon les requerants P. et C., avoir des enfants fait partie 
integran te du d roit garanti par cette disposition. Vu les circonstances de 
l'especc, ils es timent que les actions des autorites ont e te envahissantes e t 
dissuas ives a u point de porter atteinte egaleme nt a cet article. Etant 
donne l'age de P., ii est peu probable qu 'e lle puisse encore avoir un 
enfant de son union avec C. 
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14 1. De l'avis du Gouve rnement, des mesures qu i sont justifiees au 
regard de l'article 8 de la Convention ne peuvent soulever de questions 
sepa rees sous !'angle de cette disposition. Quoi qu 'il en soit, )'article l 2 
ne garantit pas selon Jui un droit distinct d 'avoir d es enfants ou de 
maintenir des relations avec ceux-ci. 

B. Appreciation de la Cour 

142. La Cour a conclu ci-dessus que le retrait de S. apres la naissance 
et le defaut de representation juridique durant la procedure de prise en 
cha rge et la procedure rela tive a l'adoptabilite avaient emporte violation 
de !'a rticle 8 de la Convent ion. Re levant que !'a rticle l 2 concerne le droit 
de fonder une famille et non pas en soi les circonstances clans lesquelles 
il est possible de justifier une ingerence dans la vie familiale reunissant 
les parents et un enfant d eja ne, matiere pour laquelle !'article 8 peut 
et re considere comme la Lex specialis , la Cour estime qu'aucune question 
distincte ne se pose en l'espece sous !'angle de cette di sposition. 

IV. SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION 

143. Aux te rmes de )'article 4 1 de la Convention, 

«Si la Gour declare qu'il y a eu violation de la Convent ion ou de ses Protocoles, cc si le 
droit interne de la Haute Part ie contractante ne permet d'effacer qu'impa rfaitement Jes 
consequences de cette violation, la Cour accorde a la partie lesee, s'i l y a lieu, une 
satisfaction equitable.)) 

A. Dommage 

I. Theses des parties 

144. Les requerants P. et C . demandent 7 5 10 livres sterling (GBP) 
pour les fra is et depens qu ' ils ont du engager a !'occas ion des procedures 
internes et de la procedure devant la Cour. Ce montant inclut les sommes 
depensees pour se rendre a upres des juridictions, les frai s de parking, de 
telephone et de photocopie, le cout des recherches et les fra is exposes pour 
les douze deplacements effectues pour rencontrer le urs representants 
clans le cadre d e la procedure au titre de la Convention. 

145. Les requerants P. e t C. affirment egalement avoir subi un 
prejudice moral du fait de la violation des articles 8 et 6 de la Con­
vention, et soulignent le chagrin e t la frust ration extremes qu 'ils ont 
connus ainsi que la douleur durable que leur cause la separa tion 
irrevocable d'avec S. Par ailleurs, ils prient la Cour de conclure que S. a 
subi une perte considerable. Ils se referent aux montants precedemment 
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octroyes par la Cour cla ns d 'autres affa ires ou le bien-etre d 'un enfant 
eta it en j eu e t proposent de detenir en vertu d 'un contra t de fiducie 
(trust ) toute somme qui sera it oct royee a S., ce qui leur permettrait 
d'utiliser au profit de celle-ci les intere ts produits par le placement. 
L'enfant heriterait du capital a l'age de dix-huit ans. 

146. Le Gouvernement estime que Jes montants reclames par Jes 
requerants au titre de leurs propres depenses ne justifient pas en eux­
mem es un remboursement, car a ucun lien de causalite n'a ete e ta bli 
entre Jes pertes supposees et Jes viola tions a lleguees. Ces frais auraient 
ete engages quelle que ft1t la reponse a la question de savoir si Jes 
procedures litigieuses ont viole la Convention. 

147. Concernant le prejudice moral, le Gouvernement affirme que si 
les requerants P. et C. ont pu eprouver chagrin et frustra tion a raison des 
circonstances de la cause, l'autorite locale s'est employee a determiner 
quel etait le risque de prejudice que P. faisait courir a S., et les avis 
concluaient una nimement que P. constituait effectivement une menace 
importa nte pour la sante de l'enfant. De plus, les requerants, par leur 
manque de cooperation, ont tres largement contribue a la douleur et a la 
frustra tion sans doute eprouvees, nota mment en refuta nt le recit que fi t le 
docteur Bentovim de son entretien avec P. e t en contes tant Jes elements 
communiques par Jes Eta ts-Unis. Dans ces conditions, un consta t de 
viola tion de la Convention constituerait en l'espece une satisfaction 
equitable suffisante. En tout eta t de cause, le Gouvernement estime 
qu 'une repara tion d'un montant superieur a 5 OOO GBP pour chacun des 
requerants adultes serait excessive et inappropriee, compte tenu des 
sommes octroyees clans des affaires ou les parents concernes n'avaient 
pas e te consideres comm e faisant courir un risque a leurs enfants. 

2. Appreciation de la Gour 

148. En ce qui concerne les pretentions des requerants pour prejudice 
ma teriel, ii est etabli clans la jurisprudence de la Cour qu'il doit y avoir un 
lien de causalite man if este entre le dommage allegue par le requerant e t 
la viola tion de la Convention (voir, entre au tres, Jes arre ts Barbera, Messegue 
etjabardo c. Espagne (article 50) , 13 juin 1994, sfrie A n° 285-C, pp. 57-58, 
§§ 16-20 ; <;akici c. Turquie [GC], n° 23657/94, § 127, CEDH 1999-IV). En 
l'espece, la Cour a conclu a la viola tion des articles 6 et 8 a raison du 
defaut de represen tation juridique pour P. et C . durant Jes procedures e t 
du fait de la brievete de la periode ecoulee entre Jes deux procedures 
cruciales, a insi qu 'a la viola tion de l'article 8 eu egard au retrait des. a la 
naissance. Il n 'y a pas de lien de causalite entre ces viola tions et Jes frais 
reclames pour la prepara tion des procedures internes et la presence des 
requerants a celles-ci, a uxquelles ils a uraient participe de toute fac;on. De 
meme, les fra is de deplacement engages par Jes parents requerants pour 
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rencontrer les avocats qui les representaient clans ces procedures 
n 'entrent pas non plus clans le cadre des prejudices pouvant donner lieu a 
repara tion, Jes incidents ordinaires lies a )'introduction d'une requete 
individuelle e tant cons ideres comme une partie integrante e t inevitable 
du processus. Dans des affaires ou un requerant avait ete depourvu de 
representation pendant tout ou partie d'une procedure, il es t arrive que 
la Cour octroie une somme a u titre des frais e t depens pour tenir compte 
de depe nses raisonnables e t necessairement engagees cla ns le cadre 
de )'introduction d 'une requete (voir, par exemple, les arrets Scarth 
c. Royaume-Uni, n° 33745/96, 22 juille t 1999, et McLeod c. Royaume-Uni, 
23 septembre 1998, Recueil 1998-VII). En l'espece, Jes requerants, corn me 
cela apparalt ci-dessous, furent representes par un certain nombre 
d 'avocats ayant sollicite des montants assez considerables. Dans ces 
conditions, la Cour n 'octroie aucune somme pour dommage materiel. 

149. S'agissant des pretentions au titre du dommage moral, la Cour 
estime que l'on ne saurait affirmer que S. n'aurait pas ete adoptee si Jes 
deficiences procedurales consta tees n'avaient pas existe, bien que l'on ne 
puisse exclure que la situation de la famille eut peut-etre ete differente a 
certains egards. Les membres de la famille ont de ce fait subi une perte de 
chances. Pa r a illeurs, la douleur e t l'anxiete eprouvees ont certainement 
occasionne un prejudice moral a P. et C. 

150. Ainsi, la Cour conclut que Jes requerants P. et C. ont soufTert un 
certain dommage moral que le constat de violation de la Convention 
ne suffit pas a compenser (voir, par exemple, Elsholz c. Allemagne [CC], 
n° 25735/94, §§ 70-71 , CEDH 2000-VIII). Si l'on peut egalement con­
siderer que S. a e te privee de la possibilite d'avoir des contacts avec ses 
parents biologiques, a la conna issance de la Cour elle a e te protegee du 
trauma tisme cause par Jes procedures judiciaires. Etant donne que P. e t 
C. n 'ont ni liens juridiques ni rapports directs avec S., la Cour juge 
inapproprie de leur octroye r une somme qui se rait detenue en fiducie a u 
benefice de leur fille OU d'allouer une reparation a celle-ci, qui est integree 
dans une fam ille adoptive e t ignore tout des procedures en question. 

151. Statuant en equite, la Cour alloue 12 OOO euros (EUR) a chacun 
des requerants P. e t C. 

B. Frais et depens 

152. Les requerants recla ment un tota l de 11 3 173 EUR, qui inclut la 
taxe sur la valeur ajoutee (TVA), pour les frais et depens engages clans le 
cadre de la procedure au titre de la Convention. Cette somme se 
decompose ainsi: 43 125 EUR pour Mme B. Hewson, conseil, qui a plaide 
!ors de l'audience, 14 188 EUR pour M. D. Casey, conseil, qui e tait present 
a )'audience, 22 440 EUR pour Mme N. Mole, du centre Aire, pour ses 
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recherches e t son role d'intermediaire entre les requerants e t les conseils, 
e t e nfin 35 420 EUR pour le solicitor mandate par les requerants (quant a 
cette somme, aucun decompte precis n 'a e te fourni) . 

153. Le Gouvernement affirm e que les frais dont les requerants 
reclament le remboursement n'ont pas e te necessairement exposes e t ne 
sont pas raisonnables. L'affaire, bien qu 'exceptionnelle, n'exigeait pas 
que les requerants fussent en fait representes par quatre avocats (deux 
conseils, le centre Aire e t un solicitor). Le Gouvernement met en doute 
l'utilite des recherches eff ectuees par le centre Aire et releve que les 
sommes reclamees pour le solicitor n'ont pas ete detaillees e t ne sont pas 
raisonnables, puisqu 'elles depassent les honoraires de Mme H ewson, qui 
assiste les requerants depuis le debut de l'affaire. Une somme superieure 
a 60 OOO EUR serait de l'avis du Gouvernement excessive e t inappropriee. 

154. La Cour rappelle que seuls peuvent etre rembourses au titre de 
!'article 41 les frais et depens dont ii est e tabli qu'ils ont ete reellement et 
necessairement exposes et sont d 'un montant raisonnable (voir, entre 
autres, Nikolova c. Bulgarie [GC], n° 31195/96, § 79, CEDH 1999-11). Elle 
observe que la presente affaire comprend des questions importantes et 
complexes sur le plan tant factue l que juridique. Neanmoins, le nombre 
de representants qualifies clans cette aff aire, chacun ayant chiff re des 
pretentions non negligeables, ne semble pas justifie par la complexite de 
l'affaire. Les dema ndes presentees font appa raltre qu 'il y a eu un certain 
nombre de fois un chevauchement e t une duplication inutiles des travaux. 
De meme, Jes montants ici sollicites ne semblent pas raisonnables au 
regard des sommes reclamees clans d 'autres affaires concerna nt le 
Royaume-Uni et le droit de la fam ille. Enfin, les sommes non justifiees 
reclamees par le solicitor ont ete revues a la ba isse 

155. En consequence, la Cour alloue 60 OOO EUR, TV A incluse. 

C. Interets moratoires 

156. Le montant alloue etant exprime en euros, la Cour juge approprie 
de le majorer d'un taux de 7,25 %. 

PAR CES MOTIFS, LACOUR 

I. Dit, a l'unanimite, qu'il y a eu violation de !'article 6 § I de la 
Convention clans le chef des requerants P. et C.; 

2. Dit, a l' unanimite, qu'il y a eu violation de !'article 8 de la Convention 
cla ns le chef des requerants P. et C. a raison du retrait de S. a la 
na1ssance; 
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3. Dit, pa r six voix contre une, qu 'il y a eu viola tion de !'article 8 de 
la Convention clans le chef d e tous Jes requerants a raison des 
procedures ulterieures qui ont porte sur Jes dema ndes d 'ordonna nce 
de prise en cha rge et de declaration judicia ire d 'adoptabi lite; 

4. Dit, a l'unanimite, qu'aucune question distincte ne se pose sous !'a ngle 
de )'article 12 de la Convention ; 

5. Dit, a l' unanimite, 
a) que l'Eta t dffendeur doit verser aux requerants P. et C ., clans 
Jes trois mois a compter du j our ou l'arre t sera devenu definitif 
conformement a l'article 44 § 2 de la Convention, Jes sommes 
suivantes, a convertir en livres s terling a la date du reglement: 

i. 12 OOO EUR (douze m ille e uros) a chacun des requera nts P. et C. 
pour dommage moral, 
ii . 60 OOO EUR (soixante mille euros) pour frais et depens ; 

b) qu'a compter de )'expira tion dudit delai e t jusqu'au verscment, ces 
montants seront a majorer d'un interet simple de 7,25 % !'an; 

6. Rejette, a l'unanimite, la demande de satisfaction equitable pour le 
surplus. 

Fait en anglais, puis communique par ecrit le 16 juillet 2002, en 
application de !'article 77 §§ 2 et 3 du reglement. 

Lawrence EARLY 
Grefficr adjoint 

J ean-Paul COSTA 

President 

Au present arret se trouve j oint, conformement aux articles 45 § 2 de la 
Convent ion e t 74 § 2 du rcglcment , l'expose des opinions separees 
suiva ntes : 

opinion concordante de Sir Nicolas Bratza; 
- opinion en partie diss idente de M. Ba ka. 

J .-P.C. 
T.L.E. 
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OPINION CONCORDANTE DE Sir Nicolas BRATZA,JUGE 

(Traduction) 

J e souscris totalement a l'avis e t a u raisonnement de la chambre seJon 
lesquels, d'une part, ii y a eu violat ion des droits de P. et C. sous !'angle de 
!'a rticle 6 d e la Convention et, d 'autre part, le fait d 'avoir re tire S. a sa 
mere peu apres la naissance a donne lieu a une violation des droits des 
parents au regard de !'article 8. J'a i neanmoins certaines reserves quant 
a !'opinion de la majorite de la chambre selon laquelle ii y a egalement eu 
violat ion de !'a rticle 8 a raison de la procedure de prise en cha rge et de la 
procedure relative a l'adoptabilite. 

La chambre, a juste titre se lon moi, n'a pas constate de viola tion 
ma terielle de !'a rticle 8 du fait que les juridictions nationales ont 
ordonne la prise en charge de S. e t l'ont declaree adoptable. Dans les 
procedures internes, le juge Wall a eu !'immense avantage non 
seulem ent de connaltre avec precision le volumineux dossier de l'affaire, 
mais egalement de voir et entendre les temoins, notamment P. e t C. eux­
memes, ainsi que les divers experts venus deposer. Dans ses deux 
jugements, qui sont motives de maniere complete e t convaincante, le 
juge a clairement conclu qu' il ctait de l'interet superieur de S. que celle­
ci fUt prise en charge et declaree adoptable clans les meilleurs dela is. A la 
lumiere de ces decisions, j e ne vois aucune raison de considerer que les 
mesures en ques tion ont viole les dispositions ma terielles de !'article 8 de 
la Convention. 

Le consta t de violat ion auquel est parvenue la majorite repose plutot 
sur le defaut de representa tion juridique a u profit des pare nts 
requera nts lors des deux procedures, durant lesquelles, comme l' indique 
l'arre t , il etait capital pour eux de pouvoir dffendre leur these de maniere 
e fTective e t presenter de fa<;on convaincante leurs opinions sur Jes 
solutions autres que !'adoption et sur le maintien des contacts meme 
apres !'adoption. De l'avis de la majorite, ce defaut de r epresenta tion 
juridique non seulement es t a l'origine d'une atteinte a !'article 6 du fait 
que les requerants n'ont pu faire entendre leur cause de maniere 
equitable e t effective, mais a aussi viole leurs droits au t itre de !'article 8 
en les empechant d 'etre suffisamment impliques clans le processus 
decisionnel. 

II est bien etabli par la jurisprudence de la Cour que certaines 
exigences procedurales inherentes a !'article 8 de la Convention 
permettent aux parents d'e tre impliques clans tout processus decisionnel 
concernant la prise en charge de leur enfant a un degre suffisant pour 
pouvoir beneficier de la protection requise de leurs interets. II a 
egalement ete reconnu que l'objectif different vise par les gara nties 
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procedurales rcspectives des articles 6 e t 8 pouvait, selon les cir­
constances, justifie r l'examen d 'unc meme serie de faits sous l'angle de 
l'un et l'autre articles (voir, par exemple, McMichael c. Royaume-Uni, a rre t 
du 24 fevrier 1995, serie A n° 307-B, p. 57, § 91). 

Da ns l'afTaire McMichael, la Cour estima que Jes faits litig ieux 
(imposs ibilite pour Jes requerants de voir ce rtains documents examines 
par la commission de l'enfancc et la Sheriff Court) avaient eu des 
repercussions non seulement sur la conduite de la procedure judiciaire a 
laquelle la seconde requerante e tait partie, mais aussi sur un aspect 
essenticl d e la vie fami lia le des deux interesses. Dans ces conditions, la 
Cour avait juge appropric d'examiner Jes fa its egalement sous !'angle de 
l'article 8. 

A mon sens, les circonsta nces de l'espece sont distinctes et ce sont ces 
differences qui me font hes iter. Les vices de procedure releves par la Cour 
dans ce tte afTai re portent non pas sur le ref us de permettre l'acces a des 
docume nts ou sur une omiss ion des autorites de consulter les requerants 
ou de les impliquer pleinement dans le processus decisionnel, mais sur le 
fait que Jes interesses n'etaient pas representes par un avocat lo rs d es 
procedures judiciaires re la tives a la prise en charge e t a l'adoptabili te de 
leur e nfant. Par ai lleurs, clans sa decision re ndue a !' issue de la premiere 
procedure, le juge Wall a expressement fait part de sa conviction absolue 
que le resulta t eut ete le meme si P. avait e te representee par un conseil 
durant !'audience. Certes, cette conclusion n'a aucun effet sur la question 
de savoir s'il a c te satisfait aux garanties procedurales decoulant de 
!'article 6; mais a man avis elle presente un certain inten~ t s'agissant de 
determiner si !'absence de te lles garanties pe ut egalemen t e tre consideree 
comme ayant eu sur la vie fami lia le des requerants un impact justifiant 
que l'afTaire soil a ussi examinee sous !'angle de !'article 8. 

J e suis finale ment parvenu a la conclusion que le defaut de 
representation juridique a u profit des rcquerants peut passer pour avoir 
eu un te l impact. A cet egard, j'attache une certaine importance au fait 
que meme si une ordonnance de prise en charge etait inevitable clans le 
cas de S. e t meme si une representationjuridique pour P. n'eut pas change 
)'issu e de la procedure en question, ii n'en va pas necessairement de meme 
pour la seconde procedure, relat ive a l'adoptabilit e, clans laquelle une 
representation juridique effective aura it bien pu avoir une incidence 
determinante tant sur la decision de declarer S. adoptable que sur la 
decision relative au maintien de contacts entre S. e t ses parents avant ou 
apres !'adoption. 

En consequence, j 'estime que le constat d 'une atteinte a l'article 6 dans 
le cadre d 'une procedure concerna nt la farn ille ne conduit pas 
obligatoirement a un constat distinct de viola tion des exigences 
procedurales de !'a rticle 8, ma is que clans les circonstances de l'espece 
une telle conclusion separee est justifiee. 
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OPINION EN PARTIE DISSIDENTE DE M. LE J UGE BAKA 

(Traduction) 

A l'insta r de la majorite, j e considere qu'il y a eu violation de I' article 6 
§ 1 en raison du caractere inequitable de la procedure e t qu'il y a eu 
viola tion de !'a rticle 8 cla ns le chef des requerants P. e t C . du fait du 
retrait de S. a la naissance. Neanmoins, mon raisonnement rela tif a 
!'article 6 § 1 diverge de celui de la major ite e t j e ne suis pas convaincu 
qu'il y ait eu violation de !'article 8 de la Convention s'agissant de tous 
les requerants a cause des procedu res ulterieures. 

La maj orite a juge qu 'en l'espece les vices de procedure - a raison 
desquels la Cour a consta te la viola tion de !'art icle 6 § I de la Convention 
- ont empeche les requerants «de faire entendre leur cause de ma niere 
equitable e t effect ive pa r un tribunal )) e t que cet element les a 
(( serieusement defavorises)) da ns la protection de leurs interets 
(paragra phe 137 de l'arret). 

Pour ma part, j e vois les chases differemment.J'estime moi aussi qu 'il y 
a eu une violation procedurale de !'a rticle 6 du fait que les requerants 
n'ont pas beneficie d'un laps de temps suffisant pour trouver d 'autres 
defenseurs competents. C et element, a mon avis, etait en apparence 
inequitable, ce qu' il faut eviter da ns une afTaire auss i grave que celle-ci. 
Pour cette raison et pour ce tte ra ison seulcment, j e considere qu 'il y a eu 
a tteinte a la disposit ion en q ues tion. Toutefo is, j e ne suis pas conva incu 
que les requerants, mem e sans representa tion juridique, se soient 
ret rouves totalement sans dffense OU qu' ils aient e te prives da ns quelque 
mesure que ce soit de la possibili te de presenter leurs a rguments de 
ma niere effect ive. Du debut de la procedure jusqu 'a !'audience, ils ont 
beneficie d 'une assistance e t d'un avis juridiques, cl ans une a fTa ire qui 
reposait a u depart sur des avis d 'experts. De plus, tous les autres 
participa nts a la procedure (y compris le conseil du tuteur ad litem) se 
sont accordes a dire que la cause avait e te entendue de maniere 
equitable et sans aucune irregularite ni lacune a pparente. 

J e pense vraiment que, comme le requiert !'article 8, les procedures 
ulterieures concernant la prise en charge e t l'adoptabilite repondaient a 
l'interet superieur de l'enfant et visaient a menage r un equi libre entre les 
inten~ ts de S. et ceux de ses parents. En consequence, l' ingerence des 
autorites na tiona les poursuivait un but legitime et se fonda it sur Jes 
dispositions e t les pratiques internes applicables. Sur ces points, ii n 'y a 
aucun desaccord profond e ntre mon opinion e t celle de la majorite. En 
revanche, le point de savoir si l' ingerence e tait necessaire dans une 
socie te democrat ique souleve des quest ions plus complexes. 
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Selon Jes membres de la maj orite, la viola tion procedura le etait grave 
au point qu'ils en ont a nouveau tcnu compte en examinant les conditions 
d e necessite a u regard de l'a rticle 8. 

J'admets que l'approche ci-dessus repose sur la jurisprudence de la 
Cour (McMichael c. Royaume-Uni, a rret du 24 fevrier I 995, serie A 
n° 307-B). Dans l'arret W c. Royaume-Uni du 8 juillet 1987 (serie A n° l 2 l 
- evoque a u pa ragraphe l l 9 de l'arret), la Cour a e tendu l'interpretation 
de !'article 8 en conclua nt que la duree excessive des procedures avait 
debouche sur une decision qui ne pouvait passer pour necessaire clans 
une socie te democratique au sens de !'article 8. 

En l'espece, toutefois, j e suis assez hos tile a cette interpreta tion large 
de l'a rticle 8. Je pense que le defaut de representation juridique a revele 
une viola tion procedura le de l'a rticle 6 § l. L'apparence inequita ble a 
emporte violation de cette disposit ion, mais - n 'eta nt pas determina nte 
pour !'issue des procedures en question - elle ne constitue pas une 
violation de l'a rticle 8. 
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SUMMARY1 

Termination of s trike and imposition of compulsory arbitration by 
government 

Article 11 

Form and join trade unions - Protection of interests - Termination of strike and imposition of 
compulsory arbitration by government - Examination of victim status of trade union -
Restrictions on the right lo strike - Opportunity lo conduct collective bargaining - Compulsory 
mediation - Limited exercise of the right to strike - Prescribed by law - Public safety - Rights 
and freedoms of others - Protection of health - Necessary in a democratic society- Effect of strike 
on national econonry - EjfecL of strike on implementation of transnational agreements -
Consequences ef strike for health and safety and the environment - Exceptional circumstances 
- Margin ef appreciation - Relevant and sujficienl reasons - Proportionality 

* 
* * 

The first a pplicant is a fed eration of trade unions of workers ("the OFS") in the 
North Sea oil a nd gas indust ry. The second and third applicants were members of 
t he OFS. In 1994 the first a pplicant part icipa ted in negotia t ions concerning a new 
wage agreement in the sector. The pa rt ies having fa iled to reach agreeme nt, the 
first applicant issued a s trike warning. After the unsuccessfu l intervention of 
the Sta te Media tor, the s trike began. The Minister for Local Government and 
Labour immedia te ly summoned the parties to a j oint mee ting. After hearing 
the part ies, the Minister sl a ted tha t he wou ld recommend the government to 
issue a provisional ordinance imposing compu lsory arbitra tion of the dispute. H e 
emphasised the highly detri mental consequences such ind ustria l action would 
have on the country's economy. O n the second day of the strike, the government 
adopt ed , under Article 17 of the Constitution, a provisiona l ordina nce, according to 
which disputes re la t ing to the revision of the agreement on wages were to be 
sett led by the Nat iona l Wages Board a nd the provisions of the Compulsory 
Arbitration Act 1952 would apply, prohibit ing work stoppage a nd picketing. Work 
was resumed the same day. The applicant union's action in the C ity C ourt, which 
aimed a t having the compulsory arbit ra tion declared invalid, was rejected a nd its 
a ppeal to the Supreme Court was dismissed. The Su preme Court held tha t t he 
long-sta nding practice of using compu lsory a rbit rat ion to settle la bour disputes in 
pursua nce of maj or socie ta l inte rests d id not con travene general legal principles of 
const itu tiona l law and that it was recognised tha t the r igh t to strike was no t 
unlimited. 

I . This summary by the Registry docs not bind t he Court. 
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Held 
Article 11 : (a) As to whether the first a pplicant was a victim, the Court had 
examined compla ints brought by a trade union unde r this provision in severa l 
cases concerning collective aspects of trade union freedom, including strike 
action. There was no reason for a difTerent approach in the present case, where it 
was the union tha t called the strike action a nd la ter exercised the remedies 
available under domestic law agains t the contested restrictions. It should be 
borne in mind tha t, under the domestic syste ms of some Contracting States, the 
right or freedom to strike is vested in individua ls acting in concert, whereas under 
the systems of other Contracting Sta tes it is a union privilege. The words "for the 
protection of his interests" in Article 11 could not be construed as meaning tha t 
only individua ls and not trade unions might ma ke a compla int under this 
prov1s1on. 
(b) As to whether the second a nd third applicants had exhausted domestic 
remedies, the interests for which they sought protection under the Convention 
were identical to those pursued by the first applicant collectively on behalf of its 
members. No elements had been adduced which suggested that the second and 
third applicants might have obtained a difTerent outcome had they brought 
proceed ings in the domestic courts, either together with the first applicant or in a 
separa te action. The fact tha t they had not done so could not be considered as a 
fai lure to exhaust domestic r emedies. 

(c) There is no express inclusion of a r ight to strike in Article 11 and it follows that 
restrictions imposed by a Contracting State on the exercise of the right to strike do 
not in themselves give rise to an issue under that provision. In the instant case, the 
prohibition on strikes imposed by the provisiona l ordinance was impleme nted after 
the trade union members had been allowed to exercise their right to strike 
for thirty-six hours. The strike had taken place after unsuccessful collective 
ba rgaining a nd compulsory m ediation between the first applicant and the 
r elevant industrial pa rtners. Thus, before the prohibition was imposed, the trade 
union members had enjoyed several means of protecting their occupational 
interests before the dispute was referred to the National Wages Board for 
independent resolution. The Court proceeded on the assumption that the first 
paragraph of Article 11 a pplied to the ma tter compla ined of a nd tha t the 
impugned restriction amounted to an interference with the rights guaranteed by 
it. Since oil workers did not fall within the categories of civi l service professiona ls 
referred to in the second sentence of paragraph 2, the three conditions set out in 
the first sentence were a pplicable. Firstly, the provisional ordinance had a legal 
basis in na tional law, namely Article 17 of the Constitution and the Compulsory 
Arbitration Act 1952. Secondly, it could reasonably be regarded as pursuing the 
legitima te a ims of public safe ty, the protection of the rights and freedoms of 
others a nd the protection of health. Thirdly, as to whether the interfere nce was 
necessary in a democratic society, the members of the OFS were able to exercise 
their right to strike as protected under Norwegian law. The s trike, which involved 
a ll union members and a fTected all fixed installations on the Norwegian 
continental she lf, had generated significant losses a fler only thirty-six hours a nd 
there was no reason to doubt the a uthorities' assessment that it was likely to go on 
for a lengthy period. The provisional ordinance was adopted a t a time whe n it was 
expected that a continued strike would result not only in a substantial drop in 
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produclion revenues for both private a nd State compa nies, but would a lso 
adversely a fTect energy supply to industries and house holds in European Un ion 
countries a nd Norway's credibility as a gas supplier to the Union. It was a lso 
conside red tha t there would be negative repercussions on the State budget, 
including the funding of the socia l security system and the trade bala nce. There 
was nothing lo indicate tha t the assess me nt mad e by the competent authorities 
was unreasona ble. Furthermore, the technical ins tallations risked being damaged 
if they rema ined unused for a long period, with ensuing consequences for 
health, safety and the environment. Thus, the strike was likely to have serious 
implications beyond the mere loss of revenue. In the specific and exceptional 
circumstances of the case, where the impugned measure was implemented for 
reasons tha t were not purely economic, the national authorities were justified in 
resorting to compulsory arbitration. Against tha t background and having regard to 
the margin of appreciat ion to be accorded to the responde nt Sta te, the impugned 
measure was supported by relevan t and sufficient reasons and there was a 
reasonable relationship of proportionality between the interfere nce with the 
applicants' rights under Article 11 and the legitimate aims pursued: manifestly 
ill-founded. 
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THE FACTS 

The first applicant, the Federation of OfTshore Workers' Trade U nions 
(Oljearbeidernes Fellessammenslutning - " the OFS"), was established in 1970 
and is a fed eration of trade unions for workers of a ll categories in the 
North Sea oil a nd gas industry. It was represented befor e the Court by 
Mr B. Endresen, a lawyer practising in Stava nger, Norway. The second 
applicant, Mr C laus Idland, was born in 1950 and lives in Figgjo; the 
third applicant , Mr Kenneth Kra kstad, was born in 1963 a nd lives in 
Tjelta. They are both Norwegia n citizens. At the time of the events 
complained of they worked as roustabouts on oil rigs on the Norwegian 
continenta l shelf and were members of the OFS. 

The facts of the case, as submitted by the parties, may be summarised 
as follows. 

Between 1980, when the OFS became a na tionwide federation, a nd 
1994, when the events giving rise to this application under the 
Conve ntion occurred, claims being negotiated by the organisation, 
including every collective wage agreement except for one in 1992, were 
ref erred to compulsory arbitrat ion on eight occasions. 

In the spring of 1994 the Confederation of Norwegian Business and 
Industry (Nceringslivets Hovedorganisasjon - " the NHO") and the Norwegian 
Oil Industry Associat ion (Oljeindustriens Landsfarening - "the OLF") 
negotiated with the OFS and the Norwegian Association of Supervisors, 
Technicia ns and other Managers (Norges Arbeidslederforbund - "the NA") 
on a new wage agreement to ta ke efTect on 1 July 1994. The negotia tions 
were conducted with three major employee federations, namely the OFS, 
the Norwegia n Oil and Petrochemical Workers ' Union (Norsk Olje og 
Petrolgemikeres Fagforbund - "the NOPEF") and the Norwegian Supervisors' 
Association (Norges Arbeidslederforbund - " the NALF"), on 1, 6 a nd 7 June 
1994. The ma in demand made by the OFS was a reduction in the 
retirement age from 67 to 60 years, with a possibility of fl exible 
retirement between 5 7 a nd 62 years; this demand enta iled a 12.5% 
increase in cos ts. In addition a pay ri e wa reques ted. The OLF and the 
NOPEF agreed to a 2.5% pay rise. The same ofTer was also made to the 
OFS, but the negotiations were broken ofT without any agreement being 
reached. 

On 9June 1994 the OFS issued a collective strike warning with respect 
to l 06 of its members a t the Gyda platform (oi l rig). On 14 June 1994 the 
NA issued a collective strike warning for all members, initia lly confined to 
50 members at the Gullfaks Band O seberg C platforms. On 15June 1994 
the OLF issued a warning of a lockout of 3,600 OFS members at all fixed 
installations on the Norwegia n continental shelf. On 24 June 1994 the 
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OLF warned that there would be a lockout of 82 1 NA members included in 
the collective notice but not part of the init ial strike group. 

In accordance with the procedures laid down in the Labour Disputes 
Act 1927 (lov om arbeidstvister - Law no. l of 5 May 1927) for disputes 
involving a strike or lockout, the State Mediator (Riksmeklingsmannen) 
made a n order prohibiting a ny work stoppage pr ior to compulsory 
media tion and summoned the part ies to mediation. Midnight on 
Thursday 30 June 1994 was then fixed as the time-limit for resolving 
the dispute by mediation. As the mediator was unable to achieve a n 
agreement between t~e parties, the mediation ended on 30 June 1994 at 
11 .45 p.m. and work stopped a fter midnight. 

The Minister for Local Government and Labour then summoned 
the parties to a joint meeting that same night at 12. 15 a.m. The parties 
briefed the Minister on the situation. The Minister referred to the serious 
consequences of a complet e work stoppage on all fixed installations on the 
Norwegian section of the continenta l she lf, a nd stated that at a cabinet 
meet ing the following day he would recommend that the government 
issue a provisional ordinance imposing compulsory a rbitration of the 
disputes. 

In support of his recommendation tha t the government adopt a 
provisiona l ordinance, the Minister stated tha t the industrial action 
announced would lead to the complete suspension of a ll Norwegia n oil 
and gas production, leading to a fa ll in production of an estimated value 
of 2.5 thousand million Norwegian kroner (NOK) per week (close to 
340 million euros (EUR)). This would worsen Norway's foreign trade 
balance by a corresponding amount. The State's tax revenues would be 
reduced by a n estimated NOK I t housand mi llion per week and its direct 
oil revenues by NOK 800 million per week. The industrial act ion would 
have direct consequences for the State's fina ncia l commitment for the 
current year and would affect the State's financial needs both that year 
a nd the following year. The est imated impact on the balance of trade and 
the reduction of State revenues would be extremely harmful to the 
Norwegia n economy. An industrial dispute of any length was likely to 
have very damaging consequences. Oil and gas not produced a t that t ime 
would nevertheless be exploited at a la ter stage a nd that would result in 
a n increase of production after the different oil fields had passed the 
maximum production level. This production increase would be spread 
over a number of years, until such time as production ceased. Thus the 
overall societal consequences of the industria l action would also depend, 
inter alia, on the evolution in price levels until the possibilities of 
exploitation of these resources had been exhausted. Since Norwegian 
natural gas was being d elivered under long-term contracts, a work 
stoppage over a lengthy period would seriously reduce Norway's 
credibility as a reliable supplier of gas. If the technical installations were 
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to be closed down for longer periods, it could enta il damage to the 
installations and negative consequences for safety would follow. The 
equipment was designed with a view to regular use over long pe riods. A 
work stoppage of any length would moreover require the lay-off of other 
categories of employees. At the close of the negotiations the situation was 
deadlocked, with both parties unwilling to compromise. It therefore 
seemed likely that the conflict would continue for some time. The 
recommenda tion concluded: 

"Considering the matter as a whole, the Ministry ... has reached the concl usion that 
the conOict ... should be resolved without industrial act ion. In this assessm ent , g reat 
emphasis has been placed on the fact that the complete cessation of produc tion of oil 
and gas wo uld lead to a conside rable loss of income for the country. The industria l 
conflict wit I therefore have great consequences for t he financing of the State a nd Social 
Security b udgets. The Ministry has further emphasised the importance of not 
unde rmining on vay's position as a dependable and reliable gas supplier. 

·on vay has ra tified several conventions of the In ternational Labour Organisation 
(ILO) which protect freedom of associa tion (Conventions nos. 87, 98 and 154). As 
interpre ted by competent organs, the conventions only allow intervention in the right 
to strike where the s trike j eopa rdises the life, health or personal security of the enti re 
popula tion or parts of it. The European Social C harter, under the Council of Europe, 
contains in Article 6 § 4, subject to the provisions of Article 31, corresponding 
provisions which protect t he r ight to take industrial action. 

In the light of the fact that the onvegian authorities have on severa l occasions 
imposed compulsory arbi tra tion and prohibited strike action in labour disputes in the 
North Sea, the OFS has on three occasions lodged complaints against Norway with the 
ILO , a lleging breaches of the conventions on freedom of association. The ILO agencies 
have in this connection levelled criticism against the Norwegian authorities' practice, 
s tating that the legislative interventions in labour disputes in the oil sector a rc not 
compa tible wi th the principles of freedom of associa tion. 

The Ministry of Local Government and Labour has appraised the problems in re lation 
to the conventions and the criticism expressed by the ILO bodies a nd balanced this 
against the harmful effects of the strike, a nd afte r careful consideration has concluded 
that it is correct and necessary to intervene in the dispute. In this context great weight 
has been given to the fac t that the situation between the pa rties upon the expiry of the 
deadline fo r mediation was absolute deadlock and tha t there is therefore reason to 
bel ieve that the dispute may be long-last ing." 

Under Article 17 of the Constitution, the government adopted with 
immediate e ffect on l July 1994 a provisiona l ordinance, according to 
which disputes relating to the revision of the wage agreement in question 
were to be settled by the National Wages Board (Rikslennsnemnda), the 
provisions of the Compulsory Arbitration Act 1952 (lov om lennsnemnd i 
arbeidstvister - Law no. 7 of 19 December 1952) should a pply, a nd work 
stoppage and picketing were prohibited. Work was duly resumed the 
same day at 2 p.m. 
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The Board is a permanent arbitration body composed of seven members, 
five of whom a re appointed by the government for a period of three 
years and the other two are appointed by the respective parties to the 
dispute. The group of five includes three members who are independent 
of the government, the employers' or employees' organisations and two 
experts representing respectively employers' and e mployees' interests, 
who, unlike the other members, have no voting rights . 

On 6July 1994 the OFS brought an action in the Oslo City Court (byrett) 
demanding tha t the compulsory arbitration be held invalid. By judgment 
of 27 July 1995 the City Court found for the State, represented by the 
Ministry of Local Government and Labour, and ordered the OFS to pay 
the State's legal cos ts. 

The OFS appealed to the Borgarting High Court (lagmannsrett), relying 
on an error of law. Concurrently the applicant organisation sought to 
a ppeal direct ly to the Supreme Court (Heyesterett). The Appeals Select ion 
Committee (kjteremalsutvalg) of the Supreme Court subsequently granted 
leave. 

The OFS claimed first ly that the provisional ordinance was unlawful 
(ugyldig) as the ban on strikes ran counter to general principles of 
constitutional law. Alternatively, the OFS argued that the ban violated 
Norway's international legal obligations which, in the event of a di spute, 
override Norwegian domestic law. The State, represented by the Ministry 
of Local Government a nd Labour, disputed these contentions. 

In its judgment of 10 April 1997, the Supreme Court unanimously 
rej ected the OFS's appeal a nd ordered it to pay the State's legal costs in 
the proceedings. Mr Just ice Stang Lund 's opinion, to which the other 
Supreme Court justices subscribed, included the following reasons. 

As regards the position under domestic law, it was noted that between 
1953 a nd 1994, fifty Acts of Pa rli ament and thirty-three provisional 
ordina nces had been adopted on compulsory arbitration in la bour 
disputes, including eight disputes in the oil sector, and twenty royal 
decrees had been adopted under the legislation on compulsory arbitra­
tion. The long-standing practice of using compulsory arbitration to se ttle 
labou r disputes in pursuance of major socie tal interests did not contravene 
general legal principles of constitutional law. Setting aside a statute or a 
provisional ordinance on the grounds that it conflicted with general 
principles of const itutional law could only be envisaged in the most 
extreme cases. Although freedom of association a nd the right to ta ke 
strike action were generally accepted in Norway, it was also generally 
recognised that the right to strike was not unlimited. Since 19 15 the 
legisla tion had conta ined provisions stating when and on what conditions 
s trike action could be ta ken in labour disputes. In order to safeguard 
substantial socie tal interests, ba ns on st rikes a nd compulsory arbitration 
had been imposed by special legislation or provisiona l ordinances. 
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On the ques tion whether the res triction on s trikes conflicted with 
Norway's internationa l law obligat ions, it was recalled that work stoppages 
were not mentioned in ILO Conventions nos. 87 and 98, nor had they been 
a theme for negotiation during the ILO labour conferences in 1948 a nd 
1949. Since those confere nces, the stance taken by the ILO bodies had 
evolved. The Committee on Freedom of Associa tion had already expressed 
the view in 1952 that from the ILO Statute, the ILO conference in 
Philadelphia in 1944 and Convention no. 87, it was implicit that the right 
to strike a nd to impose a lockout were funda menta l aspects of the right to 
freedom of association, a view which was la ter accepted by the Committee of 
Experts. This evolution in the interpre tation advocated by the ILO bodies 
led to the ir criticism of the use of compulsory arbitration in Norway. The 
Freedom of Association Committee of the ILO Governing Body and, 
subsequently, the Committee of Experts had in many instances, including 
in Norwegian cases, affirmed that the right to strike must be regarded as a 
part of trade union freedom of association and the right to bargain, and that 
it was therefore protected against interference by the authorities. 

However, according to the practice of the ILO bodies, strike action 
could be forbidden in respec t of public servants engaged in the 
administration of the State, if it would affect essential services thereby 
jeopardising the life, health or pe rsona l security of the entire population 
or parts of it, and the harm was clear a nd imminent. Harmful economic 
effects to socie ty, even if deemed substantial , had not been considered a 
sufficient reason for intervention. Dock work, oil production, education 
and transport were examples of se rvices tha t had been regarded as non­
essential. Since 1962 the use of compulsory arbitration in Norway had 
been the subject of eight compla ints to ILO agencies. The Freedom of 
Association Committee, with the support of the ILO's Governing Body, 
had endorsed the petitioner's contention that the use of compulsory 
arbitration did not comply with the principle of freedom of association. 
Three of the successful pet itions had concerned compulsory a rbitration 
in respect of the OFS. However, the Supreme Court emphas ised that, 
under the 19 19 ILO Statute, the Governing Body, the Committee of 
Experts and the Freedom of Associat ion Committee had no competence 
to determine with binding effect disputes on the interpretation of the 
ILO conventions, for which competence was vested in the International 
Court of Just ice. The court observed tha t Norway had never accepted 
that the use of compulsory arbitration required by a substantia l societal 
interest was contrary to ILO Conventions nos. 87 and 98. In its view, the 
opinions held by the institutions of the ILO on the limits to State 
intervention in labour disputes did not have any basis in the convention 
texts as negotiated a nd adopted. 

As regards the more recent provision in Article 8 § 1 (d) of the 
International Covenant on Economic, Social and C ultural Rights, the 
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court observed that Norway had found it necessary to make a reserva tion 
in respect of the use of compulsory arbitration, with possible further 
exceptions being made to the right to strike. 

Moreover, the court noted that the Norwegian practice of compulsory 
arbitration had been criticised by the European Committee of Social 
Rights of the 196 1 European Social C harter for going further than 
authorised by Articles 6 § 4 a nd 3 l § l of the Charter. In 1995 the 
Committee had proposed in a dra ft recommendation that a provisional 
ordinance on compulsory arbitration of disputes in the oil sector dated 
2July l 990 be deemed incompatible with the Charter. The Governmental 
Committee later rej ected the proposal. In these circumstances there was, 
in the court's view, no clear practice establishing that the provisional 
ordinance in issue in the presen t case was contrary to the Social Charter. 

The court a lso had regard to the European Court of Huma n Right 's 
judgment in Schmidt and Dahlstriim v. Sweden (6 February l 976, Series A 
no. 2 l), and noted that neither the Commission nor the Court had found 
an infringement of Article l l § I of the Convention by virtue of the award 
of increments to members of non-striking unions, but not to members of 
striking unions, which included the applicants although they had not 
actually been on strike the mselves. 

In addition, it was noted that in interpreting Article 22 of the 
Interna tional Covenant on C ivi l a nd Political Rights in J.B. v. Canada 
(case 11 8/1982), the Human Rights Committee had had regard to the 
fact tha t, while the right to strike was expressly included in Article 8 
§ I (d) of the Covenant on Economic, Social a nd Cultural Rights, it was 
not mentioned in Article 22, indicating that this right fe ll outside its scope. 

In the light of the above, the Supreme Court did not find that Norway 
was required by interna tiona l law to limit the use of compulsory 
arbitration in a labour dispute wher e such intervention was necessary in 
order to safeguard substantia l societal interests. In a ny event, nei ther the 
Convention nor the International Covenant on Civi l and Political Rig hts 
contained any detailed standards limiting State restrictions on the right to 
s trike, such as those derived by the ILO bodies from ILO Conventions 
nos. 87 and 98 and the Philadelphia Declaration. Accordingly, it con­
cluded tha t the provisional ordinance of l July 1994 was not a t variance 
with Norway's obligations under interna tional law. Thus, it was not 
necessary to exa mine the question of any conflict between Norway's 
obliga tions under international law and its domestic law. 

The European Committee of Social Rights, formerly the Committee of 
Independent Experts of the Social Charter, in its seventeenth report (with 
reference to the period l 994 to 1996), observed with respect to the 
provisiona l ordinance in issue in the present case that it accepted that 
the implications of the industrial action would have been serious in terms 
of the loss of revenue. However, the Committee was not satisfied t ha t the 
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situation was so serious that it fell within the scope of Article 3 1 of the 
Charter, tha t is to say tha t the restriction was necessary for t he protection 
of the public interest. It noted that the loss of revenue would not necessarily 
have been of a permanent nature. Accordingly, it concluded tha t in this case 
the imposition of compulsory arbitration and the termination of the 
industrial action did not fall within the scope of Article 31 of the C harter 
(Conclusions XIV-1, vol. 2, Norway, Article 6 § 4, p. 621). 

The matter was subsequently considered by the Governmental 
Committee of the Social Cha rter, which observed: 

"Severa l delegates thought tha t they were not in a position to assess the Norwegian 
situa tion since the case law of the Committee of Independent Experts on the 
interpre tation of Article 3 1 of the C harter is sparse, and it is difficult for them to 
assess whe ther, in the case a t hand, the action of the Government went beyond wha t is 
authorised by Article 3 1 of the C harter ." 

The Governmental Committee decided to draw the attention of the 
Norwegia n a uthorities to the fact tha t action by Parlia ment or the 
government in the event of compulsory arbitra tion should not go beyond 
the limits laid down by Article 31 of the Charter (Governmental 
Committee Report XIV-I , paragraph 184). No warning was issued by the 
Governmenta l Committee with respect to the events in 1994. 

During the proceedings before the Court, the Government supplied 
informa tion according to which if the strike had lasted one month it 
would have reduced the value of pe troleum extraction by approximately 
NOK 11 thousand million ( 1 % of Norway's gross domestic product) and 
central government revenues by NOK 8 thousand million (2%). The 
calculations did not take into '0.Ccount shutdown and start-up costs, t he fact 
that it would be some time before the production level reached the pre­
shutdown level a nd that a shutdown of any length could result in da mage to 
insta llations and equipment designed to be in continuous operation over a 
long period. Since production would normally be maintained a t maximum 
level, recovery of lost production would only take place after peak 
production levels a t the relevant fi elds had been reached. Notwithstanding 
the possibility of recovering lost revenues a t a la ter stage, a halt in extraction 
would inevitably be accompanied by a loss in ext raction value, export 
earnings and central government revenues for the year in which the halt 
occurred. T he real loss in revenues would thus depend on the prices 
prevailing at the time of recovery. The net present value of the loss would 
have amounted to approximately 40%. The central government budget 
deficit was sizeable and had grown from 199 1 to 1993; in May 1994, it was 
expected to amount to NOK 42.5 thousand million (before loan trans­
actions) for tha t year. A strike would have caused an increase in tha t deficit. 

The Government further submitted that Norway, together with Russia 
and Algeria, was one of the main gas exporting countries to the European 
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Union (EU). In 1994 natural gas covered approximately 20% of the primary 
energy consumption in the EU countries. Norwegian gas supply counted for 
approxima tely 20% of gas imports a nd 10% of gas consumption in the EU 
area. The rigidity and inflexibility associated with pipeline delivery of 
natural gas implied that sources of gas supply were impossible or difficult 
to replace. Substantial volumes of hydrocarbons passing through the Emden 
(Germany) and later Zeebrugge (Belgium) la nding points were largely 
irreplaceable in the short and medium term. Industries and households in 
this region in particular depended on the Norwegian gas supply. A storage 
facility had been built in Germany but would only cover 12% of Norway's 
obligations for a fortnight. In t he event that the Norwegian gas supply 
were to be cut off, the consequences would be substantial for the north 
German and north Belgian industries, which did not have any alternative 
possibilities and would be faced with complex shutting down a nd restarting 
procedures. Norway had therefore undertaken to be a reliable gas supplier, 
notably under the Troll Gas Sales Agreements, which took effect in O ctober 
1993, and involved an investment of over NOK 100 thousand million for 
platforms, termina ls and pipelines and NOK 2 thousand million for a 
storage facility. Under these agreements suppliers a nd buyers were bound 
under unique physical a nd commercial arrangements forming a complex 
web of mutua lly dependent rela tions, with sta bility in gas supply being a 
key element. Any suspension in delivery would be likely to lead to a 
dramatic fall in both current and future gas prices. 

In response to the above information adduced by the Government, the 
applicants submitted informa tion to the effect that the real price per 
ba rrel of crude oil was NOK 124.90 in 1994, NOK 119.30 in 1995, 
NOK 147. 10 in 1996, NOK 145.70 in 1997, NOK 101.40 in 1998, 
NOK 146.60 in 1999 and NOK 253 in 2000. In 2000 it was assumed that 
the average life expectancy of oil fields was, in fact, longer than the 1994 
estima te of seven years, on which the Government apparently relied. A 
clef erment of production from 1994 because of a s trike could t hus have led 
to far higher real prices than would have been achieved withou t a delay, 
and a present value loss that was less than the 40% sugges ted by the 
Government. 

The applicant further s ta ted that in 1994 Norway had an export 
surplus of NOK 54 thousand million and the public administration 
had been in the unique position of having significant net receivables 
(NOK 263.9 thousand million in 1992, 244.1 thousand million in 1993, 
233.8 thousand million in 1994 and 261.1 thousand million in 1995). 

COMPLAINT 

The applicant organisat ion, the OFS, and the two applicant members, 
Mr Idla nd and Mr Krakstad, complained tha t the provisiona l ordina nce of 
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I July 1994 restricting the right to strike and imposing compulsory 
arbitration violated Article 11 of the Convention. 

THE LAW 

Article 11 of the Convention reads: 

"I. Everyone has the right to freedom of peaceful assembly and to freedom of 
association with others, including the right to form and to j oin trade unions for the 
protection of his interests. 

2. No restrictions shall be placed on the exercise of these rights other than such as 
a rc prescribed by law and are necessary in a democratic society in the interests of 
national security or public safety, for the prevention of disorder or crime, for the 
protection of health or morals or for the protection of the rights and freedoms of 
ot he rs. This Article shall not prevent the imposition of lawful restrictions on the 
exercise of these rights by members of the a rmed forces, of the police or of the 
adm inistration of the State." 

A. Whether the applicant union was a victim 

The Government submitted that the first applicant, the trade union, 
could not claim to be a victim of a violation of Article 11 of the 
Convention and, accordingly, did not have standing under Article 34. 

The applicants disputed this submission, relying on the competence 
and role of the trade union under domestic law in conducting collective 
bargaining and calling strike action. 

The Court observes tha t in severa l cases concerning collect ive aspects 
of trade union freedom (see National Union of Belgian Police v. Belgium, 
judgment of 27 October 1975, Series A no. 19, Swedish Engine Drivers' 
Union v. Sweden, judgment of 6 February 1976, Series A no. 20), including 
strike action (see UNISON v. the United Kingdom (dee.) , no. 53574/99, 
ECHR 2002-I), it has examined complaints brought by a trade union 
under this Article. Despite the Government's object ion, the Court sees 
no reason for following a different approach in the instant case, where it 
was the union that called the strike action and later exercised the 
remedies available under nationa l law against the contested restrictions. 
It should be borne in mind that, under the domestic systems of some 
Contracting States, the right or freedom to strike vests in individuals 
acting in concert, whereas under the sys tems of other Contracting States 
it is a union privilege. In the view of the Court, the words "for the 
protection of his interests" in Article 11 of the Convention cannot be 
construed as meaning that only individuals and not trade unions may 
make a complaint under this provision. 
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B. Whether the two applicant union members have exhausted 
domestic remedies 

The Government maintained that the a pplications of the second and 
third applicants, Mr Idland and Mr K.ra kstad, should also be decla red 
inadmissible. As they had not been parties to the domestic proceedings 
brought by the union against the State, they could not be considered to 
have exhausted domestic remedies as required by Article 35 § 1 of the 
Convention. 

The second and third applicants submitted that, although it was true 
that only the first applicant had been a party to the domestic proceedings, 
which related to a measure specifically addressed to the OFS and the 
NHO, they were nevertheless - as members of the OFS - directly 
concerned by those proceedings. For all intents and purposes, under 
national law, the action brought by the OFS had adequately addressed 
both the union's interests and those of its members. It would thus have 
served no purpose for the second a nd third applicants to fil e a separate 
action. 

The Court observes that the interests sought to be protected by the 
second and third applicants under the Convent ion appear identical in all 
materia l respects to those pursued by the first applicant collectively on 
behalf of all the union members, initially before the national courts and 
subsequently before the Court. It has not been made aware of any fact or 
circumstance which suggests that the second and third applicants might 
have obtained a different outcome had they brought proceedings before 
the domestic courts, either together with the OFS or in a separate action. 
Against this background, the Court does not find that their omission to do 
so can be viewed as a failure to exhaust domestic remedies. The 
Government's objection must therefore be dismissed. 

C. The complaint under Article 11 of the Convention 

The applicants maintained that the provisional ordinance of 1 July 1994 
prohibiting with immediate effect their right to continue striking and 
imposing compulsory arbitration had viola ted Article 11 of the Convention. 
The Government disputed that contention and requested the Court to 
declare the complaint inadmissible as being manifestly ill-founded. 

1. Arguments of the parties 

(a) The applicants 

While not disputing that the impugned measure was "prescribed by 
law", the applicants submitted that its purpose was purely financial and 
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could not be regarded as legitimate for the purposes of Article I I § 2. Nor 
could it be viewed as "necessary". 

They submitted that the Supreme Court's interpretation of the 
relevant law had failed to take into account both the autonomous and 
dynamic nature of the relevant international instruments and to attach 
appropriate weight to international standards. In particular, that 
interpretation had failed to give efTect to the jurisprudence of the ILO 
bodies concerning Conventions nos. 87 and 98, and of the European 
Committee of Social Rights of the European Social Charter on Articles 6 
§ 4 and 3 1 of the Cha rter, and notably to the condemnation of the 
compulsory a rbitration and strike bans imposed by the Norwegian 
authorities in the oil sector. The oil and gas industry was not an essential 
service such as the police, the army or the civil service, and purely 
economic considerations - the sole ground for the impugned measure in 
issue - could not in any event constitute sufficient reasons for prohibiting 
a strike. While not challenging the optional nature of the right to strike 
under Article 6 § 4 of the Social Charter, the applicants submitted that the 
trade unions' right to protect the occupat ional interes ts of their members 
by trade union action had to include the right to take strike action in a 
situation where workers and their trade union were denied aH effective 
and lawful means of protecting employees' occupational interests. No 
less than twenty-two of the twenty-nine States parties to the Charter had 
opted to be bound by Article 6 § 4. 

The applicants further argued that, unlike other types of association, 
trade unions acted on behalf of their members in negotiating and re­
negotiating their terms and conditions of employment. In that connection, 
trade unions were entrusted with two important powers: firstly, as a part of 
the bargaining process, the power to terminate an existing collective 
bargaining agreement and to take their members out on strike; and, 
secondly, the power to conclude collective bargaining agreements. These 
two powers were inextricably intertwined: negotiations would be quite 
illusory unless they were backed by the threat of force. 

The provisional ordinance of I July 1994 had not only interfered with a 
lawful strike called by the OFS but had also prevented it from continuing 
the collective bargaining process as a means of protecting its members' 
occupational interests in the impending dispute on the revision of the 
collective bargaining agreement. Thus the OFS had been prevented from 
executing a collective termination of the ex isting agreement with a view to 
contracting a new agreement with the employers. It was the National 
Wages Board which had subsequently imposed a new collective 
bargaining "agreement". Because of the practice in the respondent State 
of barring it from carrying out industrial action and imposing compulsory 
arbitration, the OFS had been reduced to conducting negotia tions with 
the employers without any leverage, with obvious destructive effects. 
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Pressure on those working on the Norwegian continental shelf had 
increased considerably in recent years owing to demands for higher 
productivity and lower costs. The nature of the work and its hectic 
pace h ad made it particularly hard for many employees. Only a small 
proportion of operative employees could expect to remain in their job 
until normal retirement age. A significant number of employees ( 12% 
of those aged 60 or more, according to a survey from 2000) would have 
to find a lternative employment before that age as they would not be 
certified fit to work or would resign, being unable to cope with the high 
pressure. Employees aged 60 or more had an average absence exceeding 
forty days per year (according to the same survey). T hose circumstances, 
which had to be taken into account when comparing offshore workers' 
terms of employment with those of industrial workers on shore, 
constituted the main reason for the OFS's d emand for a lowering of 
the retirement age. T he Government were wrong to argue that the 
nature of the OFS pension claim was such that its inclusion in the 
wage settlement agreement was in principle impossible. This was by no 
means new in the private sector; the fact that the NHO had chosen not 
to discuss it with the OFS did not mean tha t it had been impossible to 
accommodate. 

Stressing tha t Norway had one of the strongest national economies in 
the world, the applicants de nied that economic considera tions could be a 
relevant justification for the restrictions imposed. The Government's 
argument that, had the strike been allowed to continue, it would have 
generated a 40% reduct ion in the value of oil a nd gas product ion during 
the conflict , was based on an erroneous assumption that 1994 prices 
would rema in constant. On the contrary, prices had increased 
considerably, so deferment of the 1994 production because of industria l 
action could have led to much higher revenues. Even in 1994 it was 
apparen t tha t the price level was abnormally low. The threat to gas 
deliveries had in no way been caused by t he not ice of a strike a t the 
Gyda fi eld, but by the petroleum companies' own notice announcing a 
lockout. As the sole shareholder in Statoil a nd a controlling share­
holder in Norsk Hydro a nd an inves tor, the Norwegian governme nt had 
an importa nt dual role in the conflict. Both companies had active ly 
participated in the employers' decision to give notice that there would 
be a lockout of 3,600 employees members of the OFS. The fact that the 
conflic t had been so extensive was the resu lt of the lockout, not the 
strike. 

In the instant case there had been no ques tion of the strike going on for 
days or weeks and certainly not months or years. Neither the Sta te's 
financial situation, nor Norway's balance of payments in 1994 was in such 
a state as to warrant denying the oil workers their fundamental right to 
strike. 
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(b) The Government 

The Government maintained lha t there was no ground for holding that 
the right to s trike was eve r included in the Convention at the outset. Even 
if the righl lo strike was to a certain extent protected by national law 
within the Contracting Sta tes, there was no consensus as to the extent of 
the right or as to what limitations may be required by societal needs. 
There was no bas is in law for the proposition that the doctrine of 
evolutive interpreta tion could be used to read a righl to strike into 
Article 1 I of the Convention. Doing so would be an impermiss ible 
legisla tive move necessita ting the creation of a whole code of industrial 
rela tions under the Convention. The Government invited the Court to 
hold that a right to strike could not be inferred from Arlicle 1 1 § I of the 
Convention. That provision was accordingly ina pplicable to the present 
case. 

In any evenl the limita tion al issue could not be said to have impaired 
the very essence of the right protected by that provision and did not 
amount to an interfere nee with the Article 11 right of the trade union 
members to have their interes ts protected by a trade union. 

If the Court nevertheless found Article 11 § I applicable and that there 
had been an interference with the applicants' freedom of associalion, lhe 
Government submitted that the interference was justified fo r the 
purposes of Article 11 § 2. 

In tha t connection, the Government mainly relied on the reasons 
to be found in the Supreme Court's judgment a nd the Minis try's 
recommendation of the provisional ordinance of I July 1994, summarised 
a bove. In supporl of their a rgument that the strike wou ld have had serious 
economic and social implications had it been allowed to continue, the 
Governmenl submitted the figures and particulars summarised above. 
Even if lost ext raction resulting from a strike could have been recove red 
a t a later s tage, a halt in exlraction would inevitably have been 
accompanied by a loss in ex traction value, export earnings and central 
government revenues for the year in which it occurred. In view of the 
great uncertainty in petroleum price trends, the 1994 est imates had been 
based on consta nt real prices. The Government further explained that , by 
taking immedia te action, considerable costs associated with shutting 
down and restart ing production had been avoided. They categorically 
denied having played any role in the decision to impose a lockoul. 

In addition, the Governmenl emphasised that the OFS membership 
made up a relatively small group comprising the best-paid workers in 
Norway. Because of the extremely high production values per employee, 
offshore workers' unions had a n abnormally strong ba rgaining power nol 
subjected to normal market pressures. The OFS's claims were clearly out 
of line with the mutually agreed policy of modera tion in the la bour 
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ma rket, commonly referred to as the "Solidarity Alternative", and with 
the agreement reached with the NOPEF. It would have been highly 
ina ppropria te to enter into a significantly more favourable wage 
settlement with the OFS. More importantly, retirement age was an issue 
relevant to the public and could not ordinarily be dealt with in wage 
settlements. Private pension schemes were matters to be dealt with a t 
board level within the individual member compa nies rather than by the 
employers' association. Thus, having floundered on a n important point of 
principle, the conflict between the OFS a nd the NHO had reached a 
deadlock and was likely to last for a lengthy period, during which all 
ex traction of oil and gas on the Norwegian continental shelf would come 
to a ha lt wit h very serious financial a nd other implications. 

2. The Court's assessment 

The Court reitera tes that while Article 11 § I includes trade union 
freedom as a specific aspect of freed om of association this provision does 
not secure a ny particula r treatment of union members by the Sta te. There 
is no express inclusion of a right to strike or a n obligation on employers to 
engage in collect ive bargaining. At most, Ar ticle 11 may be regarded as 
safeguarding the freedom of t rade unions to protect the occupa tiona l 
interests of their members. While the ability to strike represents one 
of the most important of the means by which trade unions can fulfil 
this funct ion, there are others. Furthermore, Contracting States a re 
left a free choice of means as to how the freedom of t rade unions ought 
to be safegua rded (see Schmidt and Dahlstriim, cited above, pp. 15-1 6, 
§§ 34-36; a nd UNIS ON, cited above). It follows that restrict ions 
imposed by a Contracting State on the exercise of the right to st r ike 
do not in themselves give r ise to an issue under Art icle 11 of t he 
Convention. 

In the insta nt case, the ba n on strikes imposed by the provisio nal 
ordinance of l July 1994 was implemented after the trade union 
me mbe rs had been allowed to exercise their right to strike for thirty-six 
hours. The strike had been preceded by collective bargaining a nd 
compulsory mediation between the OFS a nd the relevant industrial 
partners, none of which had borne frui t. Thus, before the ba n was 
im posed, the trade union members had enjoyed several means of 
protecting their occupational interests. These included collective 
ba rgaining (which is commonly accepted as the most suitable way of 
settling conditions of employment), compulsory media tion (a form of 
cooling-off procedure aimed at limiting strikes to a minimum) a nd 
strikes (as a complement to collective ba rgaining). The dispute was then 
referred to the Na tional Wages Board for independent resolution. 
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The Court will proceed on the assumption that the first pa ragraph of 
Article 11 a pplied to the ma tter complained of and tha t the impugned 
restriction amounted to a n interference with a right guaranteed by it. 
Accordingly, it will examine whether the measure fulfill ed the conditions 
in the second paragraph. Since oil workers do not fall within the categories 
of civil service professionals ref erred to in the second sentence of 
paragraph 2, the three conditions se t out in the first sentence are 
applicable. The Court will consider whether the measure was "prescribed 
by law'', pursued one or more legitima te a ims and was "necessary in a 
de mocratic socie ty". 

As regards the firs t of these conditions, the Court finds no reason to 
ques tion that the provisional ordinance had a legal basis in na tiona l law, 
namely Article 17 of the Constitu t ion and the Compulsory Arbitration Act 
I 952, as interpre ted on its own or in the light of interna tiona l law. In this 
connection, the Court reiterates that it is primarily for the nationa l 
a uthorities, notably the courts, to resolve problems of interpreta tion of 
domestic legisla tion (see, inter alia, Perez de Rada Cavanilles v. Spain, 
judgment of 28 October 1998, Reports of Judgments and Decisions 1998-VIII, 
p. 3255, § 43). This a lso a pplies where domestic law refers to rules of 
genera l interna tional law or interna tional agreements. The Court's role 
is confined to ascerta ining whether the efTects of such an interpreta tion 
are compatible with the Convention (see Waite and Kennedy v. Germany 
[GC], no. 26083/94, § 54, ECHR 1999-I). 

As to the second condition, the Court finds that the provisional 
ordina nce could reasonably be regarded as pursuing legitimate a ims, 
being in the interests of "public safe ty" and for the protection of the 
"rights and freedoms of others" and "health". 

As regards the third condition, the Court reite rates tha t the tes t of 
necessity in a democratic society requires it to de termine whether the 
interference compla ined of corresponded to a "pressing social need ", 
whether it was proportionate to the legitima te a im pursued a nd whether 
the reasons given by the na tional authorities to justify it are relevant a nd 
sufficient (see, for instance, United Communist Party of Turkey and Others 
v. Turkey, judgment of 30 J anua ry 1998, Reports 1998-I, p. 22, § 47) . In 
assessing whether such a "need" exists and what measures should be 
adopted to deal with it, the nationa l a uthorities have a wide margin of 
apprecia tion in the area under considera tion (on this point, see Gustajsson 
v. Sweden, judgment of 25 April 1996, Reports 1996-11, pp. 652-53, § 45, and, 
mutatis mutandis, Schmidt and Dahlstrb"m, cited above, p. 16, § 36). This power 
of appreciation is not, however , unlimited bu t goes ha nd in hand with a 
European supervision by the Court, whose task it is to give a fina l ruling 
on whether a restriction is reconcilable with freedom of associa t ion as 
protect ed by Article 11. The Court's task in exercising its supervisory 
function is not to take the place of the national authorities, but rather to 
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review under Article 11 , in the light of the case as a whole, the decisions 
ta ken pursuant to the power of appreciation (see United Communist Party of 
Turkey and Others, cited above, p. 22, § 47). 

Turning to the par ticular facts of the present case, the Court notes 
tha t, following a collective bargaining process a nd mediation, the 
me mbers of the OFS were a ble to exercise their right to strike as 
prot ected under Norwegian law. Thus, various means of safegua rding the 
Ar ticle 11 rights of the trad e union m embers were respected. Although the 
dura tion of the strike was rela tively shor t - thirty-six hours - it can be 
deduced from the materia l submitted tha t the action, which apparently 
involved all union members and affected all fixed installations on the 
Norwegian continental shelf, had a lready genera ted significant losses. 
T he pressure thereby created must have been considerable. It is not for 
the Court to express a ny view on whether there was parity of arms in the 
industrial dispu te or as to the causes of t he dispute. Nor does it find the 
applicants' allegation tha t the government played a dua l role in the 
conflict to be substantia ted. The Court notes, however, and attaches 
weight to the fact tha t to a large extent the OFS was afforded an 
opportunity to protect its members' occupational interests. 

H ad the s trike been allowed to continue, it would have led to the 
suspension of all oil and gas production on the Norwegian continental 
shelf. The Court is in no position to determine whether the OFS demand 
for a lower retirement age could appropriately have been dealt with in the 
context of collective ba rgaining, which the Government dispute. However, 
it sees no reason to doubt the assessment made by the domestic 
au thorities that, since the situation had bee n deadlocked at the close of 
the negotia tions, the action was likely to go on for a lengthy period. 

At the time the provisional ordinance was adopted it was 
further expected tha t, with a fall in production of an estima ted 
NOK 2.5 thousand million (close to EUR 340 million) per week, a 
continued strike would have resulted not only in a very substantia l d rop 
in production revenues for both private and State companies, but would 
also have adversely affected energy supply to industries and households 
in EU countries and Norway's credibility as a gas supplier to the EU. 
This would have seriously hampered t he implementation of transnational 
agreements forming a complex web of mutually dependent relations 
between suppliers and buyers and involving investment of an 
extraordinary magnitude. It was also considered that there would have 
been negative repercussions on t he State budget, including the funding 
of socia l security services, a nd on Norway's trade balance. 

In this connection the Court notes tha t the Government have made 
extensive submissions with regard, firstly, to the estima ted losses of 
petroleum and gas revenues a nd, secondly, the importance of Norway's 
being a ble to assume its role as a reliable gas supplier. 
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Only the Government's submissions on the first point were 
contradicted by the applicants, in large part on the basis of information 
gained with the benefit of hindsight about increases in petroleum prices 
after 1994 (in 1996, 1997, 1999 and 2000) and a recent estimate 
suggesting a longer average "life expectancy" of the oil fields. However, 
the Court finds nothing to indicate that the assessment made by the 
competent authorities in the light of the situation, as it presented 
itself at the materia l time in 1994, could be said to have been 
unreasonable. 

As to the second point, the applicants do not dispute that, apart from 
stability in gas supply being an essential e lement of gas sales agreements, 
a halt in the gas supply could entail serious consequences in the rece iving 
countries. 

The Court further notes that the technical installations risked being 
damaged if they had to close down for long periods, with ensuing 
consequences for health and safety, and the environment. Thus, it 
a ppears that, while the drop in oil production might have been recouped 
at a later stage, the strike was likely to have serious implications beyond 
the mere loss of revenue. 

The Court moreover emphasises that its decision in the present case 
should not be taken as meaning that a system of compulsory arbitration 
for bringing lawful st rikes to an end would be considered proportionate in 
a ll cases in which economic pressure is being exerted. In the view of the 
Court, specific a nd exceptional circumstances existed in the present case, 
which rela ted to the sector of energy supply, namely petrol and gas 
production, where the interruption of activity would have immediate 
and very serious repercussions on the international distribution network 
affecting countries, particularly in Europe, dependent upon that 
supply a t the re levant tim e, and where significant da mage to technical 
ins tallations and the environment were foreseeable if there was a 
complete halt in activities for a lengthy period. In addition, the very high 
level of salaries in the sector under consideration compared to that in 
other sectors a lso suggests that the imposition of compulsory arbitration 
was not disproportionate. 

Thus, the Court finds that in the circumstances of this case, where 
the impugned measure was implemented for reasons that were not 
purely economic, the na tional authoriti es were justified in resorting to 
compulsory arbitration. 

Against this background, and having regard to the margin of 
apprecia tion to be accorded to the respondent State in this sphere, the 
Court is satisfied that the impugned measure was supported by relevant 
and sufficient reasons a nd tha t there was a reasonable rela tionship of 
proportionality be tween the interference with the Article 11 r ights of the 
applicants a nd the legitima te aims pursued. 
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It follows that the application is manifestly ill-founded within the 
meaning of Article 35 § 3 of the Convention and must be rejected in 
accordance with Article 35 § 4. 

For these reasons, the Court unanimously 

Declares the application inadmissible. 
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SOMMA1RE1 

Interdiction d 'une greve et recours a l'arbitrage impose par le gouve rnement 

Article 11 

Fonder des syndicats et s'alfilier a des syndicats - Protection des interets - Interdiction d'une 
greve et recours a /'arbitrage impose par le gouvernement - Examen de la qualite de victime d'un 
syndical - Restrictions au droit de greve - Possibilite de conduire des negociations collectives -
Mediation obligatoire - Exercice limili du droit de greve - Prevu par la Loi - Surete publique -
Droits et libertes d'autrui - Protection de la sanle - Necessaire, dans une societe dtmocratique -
Consequences d'une greve sur l 'economie nationale - Incidences d'une greve sur la mise en a:uvre 
d'accords internationaux - Consequences d'une greve en matiere de sante, de securite et 
d'environnemenl - Circonstances exceptionnelles - Marge d'appreciation - Motifi pertinents et 
suffisanls - Proportionnalite 

* 
* * 

La premiere requerante est une federat ion de syndicats de travaillcurs (« l'OFS») 
de J'industrie du petrole et du gaz de la mer du Nord. Les deuxieme et t roisieme 
requerants ctaient m embres de l'OFS. En 1994, la pre miere requera nte pa rticipa 
a des ncgocia tions concernant un nouvel accord salarial clans la bra nche. Les 
parties n'ctant pas parvenues a un accord, la premicre requerante lanc;a un avis 
de greve. Apres )'intervention, en vain, du mediateur de l'Etat, la greve debuta. Le 
ministre des Collectivites locales et du Travail convoqua immedia tement Jes 
pa rties a une reunion commune. Apres avoir entendu ces dernieres, le ministre 
declara qu'il recommande rait au gouvernement de prendre une ordonnance 
provisoire imposant le recours a )'arbitrage du confli t. 11 souligna Jes conse­
quences ex tremement nefastes qu'un tel mouvement de greve aurait sur l'eco­
nomie du pays. Le second jour de greve, le gouvernement adopta, conforme ment 
a !'article 17 de la Constitution, une ordonnance provisoire qui disposait que les 
conflits rela tifs a la revision de ('accord sala rial en question devaient etre regles 
par le Conseil national des sala ires, prevoyait )'application des dispositions de la Joi 
de 1952 sur le recours obligatoire a )'arbitrage, et inte rdisait Jes arrets de travail et 
les piquets de greve. Le travai l rcprit le meme jour. L'action que la federation 
requerante engagea devant le tribunal municipal en vue de faire annuler la 
decision d'imposer le recours a ('arbitrage fut rejetee et Je pourvoi dont elle saisit 
la Cour supreme fut egalement ecarte. La juridiction supreme declara que la 
pra tique de longue date consistant a regler des conflits collectifs par le recours 
obligatoire a ('arbitrage pou r preserver des interets maj eurs de Ja societe 

I. Redige par le greffe, ii ne lie pas la Cour. 
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n'enfreigna it pas les principes generaux du droit constitutionnel e t qu 'il eta it 
d 'ordina ire admis que le droi t de greve n'eta it pas illimite. 

Article 11 : a) En ce qui concerne la qua lite de victime de la premiere requ erante, 
la Cour re leve que clans plusieurs afTaires concernant les aspects collectifs de la 
liberte syndicale, y compris les mouve ments de greve, elJe a examine Jes griefs 
portcs devant elle par un synd ical en vertu de cette disposition. Elle ne voi t 
a ucune raison d'adopter une autre demarche en l'espece, puisque c'est la 
fed eration qui a a ppele a la greve et exerce par la suite les recours disponibles en 
droit inte rne contre les restrictions contestees. II ne faut pas perdre de vue que 
clans l'ordrc juridique interne de certains Eta ts contractants le droit ou la libe rte 
de faire greve est confere a des individus agissant de concert, alors que cla ns 
d 'autres Etats contractants, c'est l'apanage des syndicats. On ne saurait deduire 
des termes (( pour la dffense de ses interets » figurant a !'article 11 que seuls des 
individus et non des syndicats peuvent tirer grief de cette disposition. 
b) Sur le point de savoir si les deuxieme et troisieme requerants ont epuise les 
voies de recours internes, la Cou r consta te que les interets pour lesquels les 
interesses recherchent la protection de la Convention sont identiques a ceux 
poursuivis par la premiere requerant e collectivement au nom de ses membres. La 
Cour n'a connaissance d 'aucun element indiqua nt que Jes deuxieme e t troisieme 
requerants auraient pu obtenir un autre resulta t s'ils avaient saisi Jes tribuna ux 
internes, soit conjointement avec la premiere requerante, soit clans le cadre d 'une 
action separee. Que Jes interesses n'aient procede d 'aucune de ces manieres ne 
saura it s'ana lyser en un ma nquement a !'obligat ion d 'epuiser Jes voies de recours 
internes. 
c) L'article 11 ne consacre pas exprcsscmcnt le droit de greve; i i s'ensuit quc les 
restrictions apportees par un Etat contractant a l'exercice du droit de greve ne 
sou lcvent pas en soi de question au regard de cette disposition. En l'espece, 
!'inte rdiction des mouvements de greve imposcc par l'ordonnance provisoire a ctc 
appliquee apres que les membres du syndical eurent ete autorises a exercer !cur 
droit de greve pendant trente-six heures. La greve a eu lieu apres une negociation 
collective et une mediation obligatoire entre la premiere requerante et les 
partenaires soeiaux concernes, toutes deux ayant echoue. Des !ors, avant que 
!'inte rdiction n'ait ete imposee, Jes membres du syndicat ont dispose de plusieurs 
moyens de proteger leurs interets professionnels; le connit a ensuite ete porte 
devant le Conseil nationa l des salaires en vue d'etre resolu de fa~on 

independante. La Cour part du principe que le premier pa ragra phe de !'article 11 
trouve a s'appJiquer a la question Jitigieuse et que la restriction incriminee 
s'anaJyse e n une ingerence clans l'exercice des droits garantis par cette 
disposition. Les travailleurs de l' industrie du petroJe ne relevant pas des 
categories de fonctionnaires mentionnees clans la seconde phrase du para­
graphe 2, les trois conditions exposees clans la premiere phrase e ta ient 
applicables. Premierement, l'ordonnance provisoire avait une base legale en droit 
inte rne, a savoir l'article 17 de la Constitution et la loi de 1952 sur le recours 
obligatoire a !'arbitrage. Deuxiemement, on peut raisonnablement considerer 
que l'ordonnance provisoire poursuivait Jes buts legitimes de la surete publique 
et de la protection des droits et libertes d 'autrui et de la sante. Troisiemement, 
sur le point de savoir si l' ingerence etait necessaire, clans une soeiete 
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democratique, la Cour rappelle que les membres de l'OFS ont e te en mesure 
d 'exercer leur droit de greve, tel que protege pa r le droit norvegie n. La greve, qui 
s'est ctcndue a tousles membres du syndicat et a toutes les installations fixes du 
plateau contine ntal norvegie n, avait deja occasionne des pe rtes importantes a pres 
trente-six heures seulement. La Cour ne voit aucune raison de douter de 
!'appreciation des a utorites nationa les scion laquelle )'action collective risquait 
de se prolonger pendant une tongue periode. Lorsque l'ordonnance provisoire a 
ete adoptee, on s'attendait a ce que la poursuite de la greve non seulemcnt 
cntraina t une chute substa nticlle des rcvenus de la product ion pou r les societcs 
tant privces que publiques, mais egalcment nuisit a la fourniture d 'energic a ux 
industries et aux menages des pays de l'Union europeenne a insi qu'a la 
credibilite de la Norvege en tant quc fournisseur de gaz a l'Union. On estimait 
egalem cnt que cctte situation a ura it de facheuses repercussions sur le budget de 
l'Etat , y com pris le financement de la securite socia le, e t sur la bala nce 
commcrciale. Ric n ne porte a croire que )'apprecia tion a laquelle Jes autorites 
competentes SC sont livr ees etait dfraisonnable. En outre, les installations 
techniques risquaient d 'etre endommagees en cas d'arrct prolonge, ce qui a urait 
eu des consequences en matiere de sante, de securite et d 'cnvironnement. La greve 
risqua it done d 'avoir de graves incidences alla nt au-dela de la simple perte de 
revenus. Da ns les circonstances spccifiques e t exceptionne lles de l'espece, ou la 
mesure litigieuse n'a pas e te mise en reuvre pour d es raisons uniquement 
economiques, Jes a utorites nationalcs etaient fondees a recourir a !'arbitrage 
obligatoire. Eu egard a ce qui precede et compte tenu de la marge d 'appreciation 
a accorder a l'Etat dff endeur en la ma tiere, la mesure incriminee se fondait sur 
d es motifs pertincnts e t suffisants et ii exista it un rapport raisonnable de 
proportionnalite entre l'ingerence clans l'exercice par les requerants des droits 
protc~gcs par l'art icle 11 et Jes buts legitimes poursuivis: defaut ma nifeste de 
fondement. 
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EN FAIT 

La premiere requerante es t la Federation des syndicats de travailleurs 
ofTshore (Oljearbeidernes Fellessammenslutning - «l'OFS »). Crcee en 1970, 
elle reunit des syndicats de travailleurs de toutes les categories de 
l' industrie du petrole e t du gaz de la mer du Nord. Devant la Cour, elle 
est representee par Mc B. Endresen, avocat au ba rreau de Stavanger, 
Norvege. Les deuxieme et troisieme requerants, M. C laus ldla nd et 
M. Kenneth K.rakstad, tous deux des ressortissants norvegicns, sont nes 
respectivement en 1950 e t en 1963 et resident a Figgjo e t a Tjelta. A 
l'epoque des faits litigieux, ils travaillaient comme manreuvres sur des 
pla tes-formes petrolieres du plateau continental norvegien e t e taient 
membres de l'OFS. 

Les faits de la cause, te ls qu'ils ont ete exposes par les parties, peuvent 
se resumer comme suit. 

De 1980, lorsque l'OFS devint une federation nationale, a 1994, l'annee 
au cours de laquelle survinrent les evenements a l'origine de la presente 
requete au titre de la Convent ion, Jes demandes formulees par 
!'organisation clans le cadre de negociations, dont toutes ce lles concernant 
des accords collectifs sur Ies sala ires - sauf un en 1992 -, firent a huit 
occasions l'objet d 'un arbitrage obligatoire. 

Au printemps 1994, la Confederation norvegienne du commerce et de 
l'industrie (Nreringslivets Hovedorganisasjon - « la NHO ») et le syndicat 
norvegien de l'industrie pe troliere (Oljeindustriens Landsforening - « l'OLF ») 
participerent avec l'OFS e t le syndicat norvegien des agents de maitrise, 
techniciens e t autres cadres (Norges Arbeidsledeiforbund - «le NA») a des 
negociations concernant un nouvel accord salarial qui devait entrer en 
vigueur le I er juille t 1994. Les negociations f urent menees les 1 er, 6 et 
7 juin 1994 avec trois des gra11des federations de travailleurs, a savoir 
l'OFS, !'Union norvegienne des travailleurs du secteur de la petrochimie 
e t du pe t role (Norsk Olje og Petrokjemikeres Fagforbund - «la NOPEF ») e t le 
syndicat norvegien des agents de malt rise (Norges Arbeidslederforbund - « le 
NALF»). La principale revendication de l'OFS fut l'abaissement de l'age 
de la retraite de soixante-sept a soixante ans, avec une possibilite de 
retraite anticipee entre cinqua nte-sept et soixanle-deux a ns ; ce tte 
demande entralnait une hausse de 12,5 % des couts. Une augmentation 
des salaires fut egalement demandee. L'OLF et la NOPEF accepterent 
une a ugmentation de 2,5 %. La meme ofTre fut adressee a l'OFS, mais 
aucun accord ne fut conclu, les negociations ayant e te rompues avant. 

Le 9 ju in 1994, l'OFS lanc;a un a vis de greve collective concernant I 06 de 
ses membres qui travailla ient sur la pla te-forme petrolierc de Gyda. Le 
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14 juin 1994, le NA emit un avis de greve collective pour !'ensemble des 
membres, qui avait ete initialement limite aux 50 membres des plates­
formes B de Gullfaks e t C d 'Oseberg. Le 15 juin 1994, l'OLF adressa un 
avis de lock-out concerna nt 3 600 membres de l'OFS sur !'ensemble des 
installa tions fixes du plateau continenta l norvegien. Le 24 juin 1994, 
l'OLF emit un avis de lock-out concernant 82 1 membres du NA, qui 
etaient inclus clans l'avis collectif mais ne faisaient pas partie du groupe 
initia l de grevistes. 

Conformement aux procedures prevues par la loi de 1927 sur les 
conflits du travail (lov om arbeidstvister - loi n° I du 5 mai 1927) et 
applicables en cas de conflits impliquant une greve ou un lock-out, le 
mediateur de l'Etat (Riksmeklingsmannen) prit une ordonnance interdisant 
tout arret de travail avant une mediation obligatoire et convoqua les 
parties a cette fin. La date limite de reglement du conflit par la 
mediation fut a lors fixee au jeudi 30 juin 1994 a minuit. La mediation 
n'ayant pas permis de negocier un accord entre les parties, elle se 
termina le 30 ju in 1994 a 23 h 45 et le travail cessa apres minui t. 

Le ministre des Collectivites locales et du Travail convoqua alors les 
parties a une reunion commune a 0 h 15 au cours de la me me nuit. Ces 
dernieres rendirent compte de la situation au ministre. Celui-ci fit e ta t 
des graves consequences qu'aura it un a rre t de travail complet sur 
!'ensemble des installations fixes du plateau continental norvegien, et 
declara qu'a la reunion du conseil des ministres du lendemain ii 
recomma nde rait au gouvernement de prendre une ordonnance provisoire 
imposant le recours a !'arbitrage des conflits. 

A l'appui de sa recommandation au gouverncment d 'adopter une 
ordonnance provisoire, le ministre precisa que !'action collective 
annoncee entrainerait la suspension totale de !'ensemble de la production 
norvegienne de petrole e t de gaz, qui se soldera it par une perte de 
production estimee a 2,5 milliards de couronnes norvegiennes (NOK) 
par semaine (environ 0,34 millia rd d 'euros (EUR)). II en resulterait une 
deterioration d'un montant correspondant de la balance commerciale 
norvegienne. L'Etat enregistrerait une baisse des rece ttes fiscales 
d'environ l milliard de NOK par semaine et des revenus directs du 
petrole de 800 millions de NOK par semaine. La greve aurait des 
consequences immediates sur les engagements financiers de l'Etat pour 
l'annee en cours et des incidences sur ses besoins de financem ent a la fois 
pour l'annee en cours e t l'annee suivante. Les repercussions sur la bala nce 
commerciale et la diminution des revenus de l'Etat seraient extrememe nt 
nefastes pour l'economie norvegienne. Un conflit du travail, quelle que ffit 
sa duree, risquait d'avoir des consequences hautement prejudiciables. 
Le petrole e t le gaz non extraits a ce moment-la se raient neanmoins 
exploites ulterieuremcnt, ce qui se traduirait par une augmentation de la 
production une foi s que le niveau maximum de production aurait ete 
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atteint pour Jes difTerents g isements. Cette augmenta tion s'e ta lerait sur 
plusieurs a nnees, jusqu 'a la cessation de la production. Des !ors, les 
consequences de la greve pour la societe clans son ensemble dependraient 
egalement, e ntrc a utres, de )'evolution des niveaux des prix jusqu'a 
l'epuisement des possibili tes d'exploita tion de ces ressources. Le gaz 
nature l norvegien etant fourni en vertu de contrats a long terme, un arret 
de travail prolonge amoindrirait serieusement la credibilite de la Norvege 
en ta nt que fournisseur fiable de gaz. Les installations techniques, qui 
e taient corn;ues pour une utilisation reguliere sur une longue duree, 
risquaient de se degrader si elles eta ient fe rmees pendant une periode 
prolongee, ce qui serait prejudiciable a la securite. u n arret de trava il, 
quelle que fGt sa duree, exigerait en outre de me ttre en chomage 
technique d 'autres categories de travailleurs. Les negociations avaient 
abouti a une impasse, aucune des deux parties n 'e tant disposee a 
transiger. II apparaissait done probable que le conflit se poursuivrait 
pendant un certain temps. La recommandation conclua it: 

«Considerant la situation clans son ensemble, le ministere ( ... ) est parvenu a la 
conclusion quc le conflit ( ... ) devrait e tre rcsolu sans action collective. Dans cct te 
apprecia tion, une grandc importance a e tc accordee au fa it que l'arret tota l de la 
production de petrole et de gaz entrainerait une perte considerable de revcnus pour le 
pays. Le conflit du travail aura done des repercussions notables sur le financemem de 
l'Etat e t des budgets de la secu rite sociale. Le ministere a en outre souligne qu'i l 
importait de ne pas afTaiblir la position de la orvcge en tant que fournisseur de gaz 
sur et liable. 

La Norvege a ratifie plusieurs conventions de !'Organisation internationalc du travail 
(OIT) qui protcgent la liberte syndicale (Conventions n"" 87, 98 et 154). Telles 
qu 'interpretees par les organes competents, les conventions autorisent uniquemcnt 
unc ingcrence dans l'exercice du droit de greve lorsque la greve menace la vie, la santc 
ou la sccurite de tout ou partie de la population. La C harle sociale europeenne du 
Conseil de ('Europe renferme en son article 6 § 4, sous reserve de ('article 31, des 
d ispositions analogues protegeant le droit de mencr des act ions collectives. 

Les autorites norvegiennes ayant a plusieurs occasions impose le recours a l'arbitragc 
et interdit des greves dans le cadre de conflits du t ravail en mer du Nord, l'OFS a 
presente a l' O IT des plaintcs cont rc la Norvege a trois reprises, alleguant des 
viola tions de la Convention sur la libc rtc syndicate. Les organes d e l'OIT ont critique 
la pratique des autorites norvegiennes a cet egard, declarant que les interventions du 
legisla tcur clans les con flits du travail dans le secteur pet rolier n 'etaicnt pas compatibles 
avec le principe de la libe rte syndicate. 

Le ministere des Collectivi tes locales e t du Travail a examine les problcmes a la 
lumiere des conventions et des cri tiques exprimees par les organes de l'OIT, et a mis 
ccs e lements en balance avec les consequences nffastcs de la g rcve. Aprcs un examcn 
approfondi , ii a conclu qu'il etai t legitime e t neccssaire d'inte rvcnir dans le confl it. Dans 
cc contcxtc, unc grande importance a c tc accordee au fait qu 'a !'expiration du dela i fixc 
pour la mediation, la situa tio n cntre les part ies etait lOta lemc n t bloquce; ii y a done des 
raisons de penser que le con flit risquc d'etre long.» 
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Conformement a l'article l 7 de la Constitution, le gouvernement 
adopta, avec efTet immediat au 1 ~r juille t 1994, une ordonna nce provisoire 
qui disposait que les conflits relat ifs a la revision de l'accord salarial en 
ques tion devaient etre regles par le Conseil national des salaires 
(Riksfonnsnemnda) , prevoyait l'application des dispositions de la loi de 
1952 sur le recours obligatoire a l'arbitrage (lov om lennsnemnd i 
arbeidstvister - loi n° 7 du 19 decembre l 952), et interdisait les arrets de 
travail et les piquets de greve. Le travail reprit dument le meme jour a 
14 heures. 

Le Conseil national des salaires est un organe permanent d 'arbitrage 
compose de sept membres, cinq nommes par le gouvernement pour une 
periode de trois a ns et deux par les parties au conflit. Les cinq premiers 
incluent trois membres qui sont independants du gouvernement e t des 
syndicats ouvriers e t patronaux, e t deux experts representant les interets 
des employeurs d 'une part e t ceux des sala ries d 'autre part, ces deux 
experts, contrairement aux autres membres, n'ayant pas le droit de vote. 

Le 6 juillet l 994, l'OFS engagea une action devant le tribunal 
municipal (byrett) d'Oslo en vue de faire annuler la decision d'imposer le 
recours a l'arbitrage. Par un jugement du 27 juillet 1995, le tribunal 
municipal se pronon~a en faveur de l'Etat represente par le ministere des 
Collectivites loca les et du Travail, e t ordonna a l' OFS de payer les frais de 
justice de l'Etat. 

L'OFS, invoquant une erreur de droit, saisit la cour d 'appel 
(lagmannsrett) siegeant a Oslo. Simulta ne ment, la federation requerante 
sollicita l'autorisation de se pourvoir directement devant la Cour 
supreme (Heyesterett). Le comite de se lection des recours (kjreremalsutvalg) 
a la Cour supreme fit par la suite droit a la demande. 

L'OFS soutint en premier lieu que l'ordonnance provisoire e tait illegale 
(ugyldig), etant donne que l'interdiction de la greve e tait contraire aux 
principes generaux du droit constitutionnel. A titre subsidiaire, elle fit 
valoir que l' interdiction violait les obligations de la Norvege au regard du 
droit international, lequel, en cas de conflit, prime le droit national. 
L'Eta t, represente par le ministere d es Collectivites locales e t du Travail, 
contesta ces arguments. 

Dans son arret du I 0 avril 1997, la Cour supreme rej eta a l' unanimite le 
pourvoi de l'OFS et condamna celle-ci a payer Jes frais de justice de l'Etat . 
L'arret, qui fut prononce par lejuge Stang Lund auquel Jes a utres juges de 
la haute juridiction se rallierent, e tait nota mment mot ive corn me suit. 

A propos de la situation au regard du droit interne, la Cour supreme 
consta ta qu'entre 1953 et 1994 cinquante lois du Parlement et trente-trois 
ordonnances provisoires avaient e te adoptees concernant le recours 
obligatoire a l'arbitrage cla ns le cadre de conflit s du travail, dont huit 
clans le secteur petrolier, a insi que vingt decrets royaux en ve rtu de la 
legislation sur le recours obligatoire a l'arbitrage. La pratique de longue 
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date consistant a regler des conflits collectifs pa r le recours obligatoire a 
!'arbitrage pour preserver des interc~ ts maj eurs de la societc n'enfreignait 
pas Jes principes generaux du droit constitutionnel. L'annulation d 'une Joi 
ou d'une ordonna nce provisoire au motif qu'elle etait incompatible avec 
Jes principes generaux du droit constitutionnel ne pouvait etre envisagee 
que clans les cas les plus extremes. Bien que la liberte syndicale et le 
droit de greve f ussent generalement reconnus en Norvege, ii e tait aussi 
d 'ordinaire admis que le droit de greve n'e tait pas illimite. Depuis 1915, 
la legislation renfermait des dispositions enorn;ant quand et clans quelles 
conditions des mesures de greve pouvaient e tre prises clans le cadre de 
conflits du travail. Des interdictions de greve e t le recours a !'arbitrage 
avaient ete imposes par une legislation speciale ou des ordonnances 
provisoires pour preserver des interets majeurs de la socie te. 

Sur le point de savoir si les restrictions apportees a u droit de greve 
etaient incompa tibles avec les obligations de la Norvege au regard du 
droit interna tional, la Cour supreme rappela que les arrets de travail 
n 'etaient pas mentionnes clans Jes Conventions n°5 87 et 98 de l'OIT et 
qu' ils n'avaient pas ete l'obje t de negociations au cours des conferences 
de l'OIT sur le travail tenues e n 1948 et 1949. Depuis ces conferences, 
la position adoptee par Jes organes de l'OIT avait evolue. Le Comite de 
la liberte syndicale avait deja exprime en 1952 le point de vue - auquel la 
Commission d 'experts s'etait ulterieurement ra lliee - qu'il ressortait 
implicitement de la Constitution de l'OIT, de la conference de l'OIT 
tenue a Philadelphie en 1944 et de la Convention n° 87 que le droit de 
faire gr eve e t d 'imposer un lock-out e taient des aspects fondamentaux du 
droit a la liberte syndicale. Cette evolution de l'interpretation preconisee 
par Jes organes de l'OIT avait conduit ceux-ci a critiquer le recours 
obligatoire a l'arbitrage pratique en Norvege. Le Comite de la liberte 
syndicale du Conseil d 'administration de l'OIT et, par la suite, la Com­
mission d 'experts avaient affirme a maintes reprises, notamment clans 
des cas norvegiens, que le droit de greve devait etre considere comme 
faisan t partie de la liberte syndicale e t du droit de negociation, et que 
son exercice faisait des lors l'obje t d 'une protection contre une ingerence 
des autori tes. 

Toutefois, d'a pres la pratique des organes de l'OIT, la greve pouvait 
e tre interdite aux fonctionnaires charges d e }'administration de l'Etat 
lorsqu'elle touchait des services essentiels, dont !'interruption mettait en 
da nger la vie, la sante OU la securite de tout OU partie de la population, et 
lorsque le prejudice etait clair e t imminent. Les consequences economiques 
nefastes pour la socie te, meme si elles eta ientjugees importantes, n'avaient 
pas e te considerees corn me un motif suffisant d 'ingerence. Le travail clans 
les ports, la production petroliere, !'education e t les transports etaient des 
exemples de services qui n'avaient pas cte consideres comme essentiels. 
Depuis 1962, le recours obligatoire a }'arbitrage en Norvege avait ete 
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l'objet de huit plaintes adressees aux organes de l'OIT. Le Comite de la 
liberte syndicale, appuye par le Conseil d 'administration de l'OIT, 
avait souscrit a !'affirmation de la plaignante selon laquelle le recours 
obligatoire a !'arbitrage n'etait pas conforme au principe de la liberte 
syndicale. Trois des plaintes qui avaient abouti concernaient !'arbitrage 
impose a l'OFS. Cependant, la Cour supreme souligna qu 'en vertu de la 
Constitution de 19 19 de l'OIT, le Conseil d 'administra tion, la Commission 
d 'experts et le Comite de la liberte syndicate n 'etaient pas competents 
pour prendre des decisions contra ignantes sur Jes litiges relatifs a 
)'interpretation des conventions de l'OIT, la competence en la matiere 
etant devalue a la Cour internationale de justice. Elle observa que la 
Norvege n'avait j amais reconnu que le recours obligatoire a !'arbitrage 
exige par un interc~t majeur de la societe etait contraire aux Conventions 
n°s 87 e t 98 de l'OIT. D'apres elle, Jes avis exprimes par Jes institutions de 
l'OIT sur Jes limites de l'ingerence de l'Etat clans les conOits du travail 
n'avaie nt aucune base cla ns les textes conventionnels, tels qu 'ils avaient 
ete negocies e t adoptes. 

Qua nt a la disposition plus recente de !'article 8 § l d) du Pacte 
international relatif aux droits economiques, sociaux et culturels, la Cour 
supreme constata que la Norvege avait juge necessaire de formuler une 
reserve quant au recours obligatoire a )'arbitrage, avec d'autres 
exceptions possibles en ce qui concerne le droit de greve. 

Par ailleurs, la Cour supreme releva que la pratique norvegienne de 
recours obligatoire a !'arbitrage avait ete critiquee par le Comite europeen 
des droits sociaux, clans le cadre de la Charte sociale europeenne de 196 1, en 
ce qu'elle alla it plus loin que ne l'autorisaient les articles 6 § 4 et 3 1 § 1 de 
cet instrument. En 1995, le Comite gouvernemental de la Charte avait 
propose, clans un projet de recommandation, de considerer comme non 
conforme a la Charte l'ordonnance provisoire du 2 juillet 1990 sur le 
recours obligatoire a )'arbitrage pour Jes conflits clans le secteur petrolier. 
Par la suite, le Comite gouvernemental rej e ta la proposition. Des !ors, la 
Cour supreme estima qu 'il n 'existait aucune pratique claire etablissant 
que l'ordonnance provisoire en cause en l'espece e ta it contraire a la 
Charte sociale. 

La Cour supreme tint egalement compte de l'arret rendu par la Cour 
europeenne des Droits de !'Homme clans l'affaire Schmidt et Dahlstrom 
c. Suede le 6 fevrier 1976 (serie A n° 2 1 ), et releva que ni la Commission ni 
la Cour n 'avaient constate de violation de )'article 11 § l de la Convention 
en ra ison de l'octroi d 'augmentations de salaires aux membres de 
syndicats non grevistes, mais non a ceux des syndicats grevistes, auxquels 
les requerants appartenaient, bien que ces d erniers n'eussent en fait pas 
arrete le travail. 

En outre, la Cour supreme constata qu 'en interpretant !'article 22 
du Pacte international relatif aux droits civils e t politiques clans l'affaire 
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J.B. c. Canada (affaire 118/ 1982), le Comite des droits de l'homme avait 
tenu compte du fait que si le droit de greve etait expressement enonce a 
!'article 8 § 1 d) du Pacte interna tional relatif aux droits economiques, 
sociaux et culturels, ii n'etait pas mentionne audit article 22, ce qui 
indiquait que ce droit ne rclevait pas de son champ d'application. 

Eu egard a ces considerations, la Cour supreme estima que le droit 
interna tional ne faisait pas obligation a la Norvege de restreindre le recours 
obligatoire a l'arbitrage clans le cadre d'un conflit du travail lorsqu'une telle 
intervention etait necessaire pour sauvegarder d'importants interets de la 
societe. Quoi qu 'il en soit, ni la Convention ni le Pacte international relatif 
aux droits civils et politiques ne renf erma ient de normes precises limitant les 
restrictions de l'Etat au droit de greve, telles que celles tirees par Jes organes 
de l'OIT des Conventions n°• 87 et 98 de l'OIT et de la declaration de 
Philadelphie. Par consequent, la Cour supreme conclut que l'ordonnance 
provisoire du 1 er juillet 1994 n'etait pas contraire awe obligations de la 
Norvege au regard du droit international. Des lors, ii n'y avait pas lieu 
d 'examiner la question d 'une incompatibilite eventuelle entre Jes obliga­
tions de la Norvege en vertu du droit international e t son droit interne. 

Dans son l 7c rapport (periode de reference 1994-1996), le Comite 
europeen des droits sociaux, a nciennement le Comite d 'experts indepen­
dants de la Charte socia le, avait observe quanta l'ordonnance provisoire en 
cause en l'espece qu'il admettait que l'action collect ive aurait eu de graves 
consequences sur le plan financier. Toutefois, ii n'avait pas considere que la 
situation etait d'une gravite suffisante pour que l'article 3 l de la Charte fUt 
applicable, c'es t-a-dire que la restriction etait necessaire a la protection de 
l'ordre public. II avait releve que la perte de revenus n'aurait pas forcement 
revetu un caractere permanent. Des lors, le Comite avait conclu que dans 
ce cas le recours obligatoire a l'arbitrage et !'interdiction de la greve 
n'entraient pas dans le champ d'application de l'a rticle 31 de la C ha rte 
(Conclusions XIV-l, tome 2, Norvege, a rticle 6 § 4, p. 664). 

La question avait par la su ite e tc cxaminee par le Comite gouverne­
mental de la C harte socia le, lequel avait constate: 

« Plusieurs delegues estiment qu 'ils nc sont pas en mcsure d 'apprecic r la situation 
norvegiennc, parce que la jurisprudence du Comite d 'experts indcpendants sur 
l' interpretation de !'article 31 de la C hartc est peu abondantc et parce qu ' il leur es t 
difficile d 'apprccicr si, en l'cspccc, l' intervention du gouvernement est a llce au-dela de 
ce qui est pe rm is par )'article 3 1 de la Chart c.» 

Le Comite gouverncmental avait decide d 'attirer !'attention des 
autorites norvegiennes sur le fa it que Jes interventions du Parlement 
ou du gouvernement en cas d'arbitrage obligatoire ne devaient pas aller 
au-dela des limi tes permises par l'article 3 l de la C harte (Comite 
gouvernemental, 14c rapport (1), § 184) . Le Comite gouvernemental 
n'avait pas adresse d'avertissement concernant Jes evenements de 1994. 
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Au cours de la procedure devant la Cour, le Gouvernement a fourni des 
informations sc ion lesquelles une greve d'un mois aurait entralne une 
reduction des recettes generees par !'extract ion petroliere d 'environ 
11 milliards de NOK ( l % du produit national brut de la Norvege) et des 
reccttes de l'Etat de 8 milliards de NOK (2 %). Ces calculs ne tenaient pas 
compte des couts d 'arret et de demarrage, du temps necessaire pour que la 
production atteignlt les niveaux anterieurs a l'arret, et du fait qu'un 
arret, quelle que fUt sa duree, risquait d'endommager les installations et 
les equipements corn; us pour un fonct ionnement continu sur une 
longue periode. Etant donne que la production a urait normalement 
ete mainte nue au niveau maximum, la perte de production n'aurait ete 
ra ttrapee qu 'apres que des niveaux de production de pointe clans 
Jes champs concernes auraient e te atteints. Nonobstant la possibilite 
de compenser a un stade ulterieur les pertes de revenus, un arret de 
!'extraction se serait inevitablement accompagne d 'une perte des recettes 
generees par !'extraction, des recettes d'exportation et des revenus de 
l'Eta t au cours de l'annee OU ii a eu lieu. Le veritable manque a gagner 
dependrait done des prix au moment du rattrapage. La perte nette 
actua lisee aurait e te de l'ordre de 40 %. Le deficit budgetaire de l'Etat 
e tait important e t avait augmente entre 1991 e t 1993; en mai 1994, on 
prevoyait qu' il s'cleverait a 42,5 milliards de NOK (a l'exclusion des ope­
rations de credit) pour cette annee-la. U nc greve aurait creuse ce deficit. 

Le Gouvernement a fait valoir en outre que la Norvege, avec la Russie e t 
l'Algerie, e ta it l'un des principaux pays exporta teurs de gaz a l'Union 
europeenne (UE) . En 1994, le gaz na turcl couvrait environ 20 % de 
la consommation d'energie primaire cla ns les Etats de l'UE. Le gaz 
norvegien reprcscnta it quclque 20 % des importations e t 10 % de la 
consommation de gaz clans la zone de J'UE. En raison du manque de 
nexibilite lie a la distribution du gaz naturel par gazoduc, ii eta it difficile, 
voire impossible, de remplace r les sources d'approvisionnement en gaz. Les 
importa nts volumes d 'hydrocarbures passant par les points d 'arrivee 
d 'Emden (Allemagne) puis de Zeebrugge (Belgique) e taient la rgement 
irre mplac;ables a court et a moyen terme. Les industri es e t les menages de 
ce tte region en particulier dependaient de la fourniture de gaz norvegien. 
U ne insta llation de s tockage avait ete construite en Allemagne, mais elle ne 
permettrait de satisfaire qu 'a 12 % les obligations de la Norvege pendant 
quinze jours. Une interruption de la fourniture de gaz norvegien aurait eu 
d 'importantes consequences pour les industries du nord de l'Allemagne et 
de la Belgique, qui n'avaient pas d'autres possibili tes d 'approvisionnement 
et a uraient ete confrontees a des procedures complexes d 'arret et de 
redemarrage. La Norvege s'etait done engagee a etre un fournisseur fiable 
de gaz, notamment clans le cadre des accords sur les ventes de gaz des 
gisements de Troll , qui sont entres en vigueur en octobre 1993 e t ont exige 
un investissement de 100 milliards de NOK pour des pla tes-formes, 
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terminaux et gazoducs, e t de 2 milliards de NOK pour une installation de 
stockage. En vertu de ces tcx tcs, fournisseurs et achet eurs e taient lies par 
d es accords ma teriels et commerciaux particuliers constituant un reseau 
complexe de relat ions interdependa ntes, la stabilite de la fourniture de 
gaz etant un element essentie l. Toute suspension de la fourniture aurait 
probablem ent entralne une chute importa nte des prix du gaz a ce 
mom ent-la e t a l'avenir. 

En reponse aux renseigne me nts susmentionnes soumis pa r le Gou­
vernement, les requerants ont presente des informations selon lesquelles 
le prix reel du ba ril de petrole brut etait de 124,90 NOK en 1994, 119,30 en 
1995, 147, IO en 1996, 145,70 en 1997, 101 ,40 en 1998, 146,60 en 1999 et 
253 en 2000. En 2000, ii a e te admis que la dun~e de vie moyenne 
des champs petroliferes c tait en fait plus tongue que celle de sept a ns 
estimee en 1994 et sur laquelle le Gouvernement semble s'appuye r. Un 
report de la production de 1994 en ra ison de la greve aurait done pu 
aboutir a des prix reels bien plus eleves que cela n'aurait e te le cas 
a utrement, et la perte actualisee est inferieure a celle de 40 % avancee 
pa r le Gouvernement. 

Par ailleurs, Jes requerants ont declare qu'en 1994 la Norvege avait 
enregistre un excedent d'exporta tion de 54 milliards de NOK e t que l'Etat 
s'etait trouve clans une situa tion unique en ce qu 'il disposait d 'importantes 
crcances nettes (263,9 millia rds de NOK en 1992 ; 244, 1 milliards en 1993 ; 
233,8 milliards en 1994; e t 26 1, l milliards en 1995). 

GRIEF 

La federation requerante, l'OFS, e t lcs deux requerants membres de 
celle-ci, M. ldland et M. Kra kstad, alleguent que l'ordonnance provisoire 
du I er juille t 1994 limitant le d roit de greve e t imposant le recours a 
!'arbitrage a emporte viola tion de !'a rt icle l l de la Convention. 

EN DROIT 

L'article l l de la Convention se lit ainsi : 

« I. T ou tc personne a droit a la libcrtc de reunion paeifiq ue e t a la libertc 
d 'associa tion, y compris le d roit de fonder avcc d'aut res des syndica ts e t de s'afTilier a 
des syndicats pour la defense de ses intercts. 

2. L'exercice de ces droits ne peut faire l'objet d 'autres res trictions que celles qui, 
prevues pa r la loi, consti tuent d es mesures necessaires, dans une societc dcmocrat ique, 
a la securitc na tionale, a la suretc publique, a la dffense de l'ordre et a la prevention du 
crime, a la protect ion de la santc OU d e la mora le, OU a (a protect ion des droi ts et Jibertes 
d 'autrui. Le present a rticle n' inte rdit pas que des res trictions legitimes soient imposees 
a ('exercice de ces droits par les membres des forces a rmces, de la police OU de 
('adm inistration de l'Etat. " 
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A Sur la qualite de victime de la federation requerante 

Le Gouvernement soutient que la premiere requerante, la federation, 
ne saurait se pretendre victime d 'une viola tion de l'article l l de la 
Convention et, par consequent, qu'elle n'a pas qualite pour agir en ve rtu 
de l'article 34. 

Les requerants contestent cctte these; ils invoquent la competence et 
le role que le droit interne confe re a la federation clans la conduite des 
negocia tions collectives et l'appel a des actions de greve. 

La Cour releve que clans plusieurs afTaires concernant les aspects 
collectifs de la liberte syndicale (Syndical national de la police belge 
c. Belgique, arret du 27 octobre 1975, serie A n° 19; Syndical suedois des 
conducteurs de locomotives c. Suede, arret du 6 fevrier 1976, serie A n° 20), 
y compris les mouvements de greve (UNISON c. Royaume-Uni (dee.), 
n° 53574/99, CEDH 2002-1), elle a examine les griefs portes devant elle 
par un syndicat en vertu de cette disposition. Malgre !'obj ect ion du 
Gouvernement, la Cour ne voit aucune raison d 'adopter une autre 
demarche en l'espece, puisque c'est la federation qui a appele a la greve 
e t exerce par la suite les recours disponibles en droit interne contre les 
restrictions contestees. II ne faut pas perdre de vue que clans l'ordre 
juridique interne de certains Etats contractants le droit ou la liberte de 
faire greve est confere a des individus agissant de concert, alors que, 
clans d 'autres Etats contracta nts, c'est l'apanage des syndicats. De l'avis 
de la Cour, on ne saura it deduire des termes « pour la dffense de ses 
interets » figura nt a )'article 11 que seuls des individus et non des 
syndicats peuvent t irer grief de cctte disposition. 

B. Sur le point de savoir si les deux requerants membres de la 
federation ont epuise les voies de recours internes 

Le Gouvernement soutient que la requete, pour autant qu'elle con­
cerne les deuxieme et troisieme requerants, M. Idland et M. Kra kstad, 
doit egalement etre declaree irrecevable. Les interesses n'ayant pas ete 
parties a la procedure interne engagee par la federation contre l'Etat, on 
ne saurait considerer qu'ils ant epuise Jes voies de recours internes, ainsi 
que l'exige !'article 35 § l de la Convention. 

Les deuxieme et troisieme requerants precisent que s'il est vrai que 
seule la premiere requerante etait partie a la procedure interne, qui 
portait sur une mesure visant expressement l'OFS et la NHO, ils e taient 
neanmoins - en tant que membres de l'OFS - directement concernes par 
cette procedure. En fait , en ve rtu du droit nationa l, !'action engagee par 
l'OFS a dument aborde les interets de la federation et ceux de ses 
membres. II aurait done ete inutile pour les deuxieme et troisieme 
requerants d 'engager une procedure distincte. 
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La Cour relcve que Jes intcrets pour lesquels les deuxieme et troisieme 
requcrants recherchent la protection de la Convention semblent, sur tous 
les points importants, idcntiques a ccux poursuivis par la premiere 
requerante collectivement au nom de scs membres, d'abord devant Jes 
juridictions nationales, puis devant la Cour. Elle n'a connaissance 
d 'aucun fait ou circonstance indiqua nt que Jes deuxieme et troisieme 
requerants auraient pu obtenir un autre resultat s'i ls avaient saisi les 
tribunaux internes, soit conjointement avec l'OFS, soit clans le cadre 
d 'une action separee. Cela etant, que les interesses n'aient procede 
d'aucune d e ccs maniercs nc saurait s'analyser en un manquement a 
}'obligation d 'epuiser les voies de r ecours internes. Des lors, l'cxception 
du Gouverneme nt doit e tre rejetee. 

C. Le grief tire de l'article 11 de la Convention 

Les requerants a ffirm ent que l'ordonnance provisoire du 1 er juillet 1994 
leur interdisant, avec cfTc t immedia t, de poursuivre la greve et leur 
imposant le recours a }'arbitrage a emporte violat ion de l'article 11 de la 
Convent ion. Le Gouvernement combat cet argument et invite la Cour a 
declare r le grief irrecevable pour defaut manifeste de fondem ent. 

1. Arguments des parties 

a) Les requerants 

Les requfrants ne contestent pas que la mesure litigieuse etait « prevue 
par la Joi » mais soutiennent qu'e lle poursuivait un but purement financier 
qui ne saurait c tre considerc comme legitime au regard de !'article l l § 2. 
La mesure nc saurait non plus passer pour« necessaire ». 

Ils font valoir que, clans son interpretation de la legislation pertinente, la 
Cour supreme n'a pas tenu compte du caractere autonome et dynamique 
des instruments internationaux pertinents ni accorde }'importance voulue 
aux normes internationales. En pa rticulier, elle n'a pas donne efTet a la 
jurisprudence des organes de l'OIT rela tive aux Conventions n°s 87 e t 98, 
ni a celle du Comite europecn des droits sociaux sur les articles 6 § 4 e t 3 1 
de la Charte sociale europeenne, nota mment a la critique formul ee quant 
au recours a l'arbitrage e t aux interdictions d e greve imposes par les 
autorites norvegiennes clans le secteur petrolier. L'industrie du petrole et 
du gaz n 'est pas un service essentiel comme la police, l'armee e t la fonction 
publique, et des considerations purement economiques - le seul motif 
ayant inspire la mesure contestee en l'espece - ne sauraient en aucun cas 
constituer des raisons suffisantes pour interdire une greve. Bien qu 'ils ne 
contestent pas le caractere facultatif du droit de grcve prevu pa r Particle 6 
§ 4 de la Charte sociale, les requfrants sou tiennent que le droit d 'un 
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syndicat de proteger les interets professionnels de ses membres par 
des actions syndicales doit inclure le droit de faire greve lorsque les 
travailleurs e t leur syndical sc voient prives de tout moyen effectif e t legal 
de proteger les interets prof ess ionnels des travailleurs. Pas moins de vingt­
deux des vingt-neuf Etats pa rties a la Cha rte ont accepte d 'etre lies par 
l'article 6 § 4. 

En outre, Jes requera nts font valoir que, contra irement a d'autres types 
d'associa tions, Jes syndicats agissent au nom de leurs membres lorsqu'ils 
negocient e t renegocient Jes conditions de travail. A cet egard, Jes 
syndicats sont inves tis de deux pouvoirs importa nts: d 'une part, clans le 
cadre du processus de negocia tion, celui de denoncer une convention 
collect ive existante et d 'appeler leurs membres a la greve e t, d 'autre 
part , ce lui de conclure des conventions collectives. Ces deux pouvoirs 
sont inextricablement lies : Jes negociations seraient bien illusoires si 
el les ne pouvaient s'appuye r sur la menace du recours a la force. 

L'ordonnance provisoire du 1 er juillet 1994 a non seulement fait obstacle 
a un e greve legale a laquelle avait appele l'OFS, mais egalement empeche 
le syndicat de poursuivre le processus de negociation collective en tant que 
moyen de proteger Jes interets professionnels de ses membres clans le cadre 
du conflit imminent sur la revision de la convention collective. Des lors, 
l'OFS a e te empechee de mettre fin collectivement a l'accord existant en 
vue d 'en conclure un nouveau avcc Jes employeurs. C'est le Conseil national 
d es salaires qui a par la suite impose une nouvelle «convention » collective. 
En raison de la pratique de l'Eta t defendeur consistant a interdire au 
syndicat de mener des actions collectives et a imposer le recours a 
)'arbitrage, l'OFS a ete contrainte de negocier avec les employeurs sans 
aucun moyen de pression, ce qui a eu des eff ets destructifs evidents. 

La press ion exercee sur les travailleurs du plateau continental 
norvegien a considerablement a ugmente ces dernicres annees en raison 
des exigences de ha usse de la productivite et de baisse des cou ts. La 
nature du travail et le rythme soutenu sont particulierement difficiles 
pour de nombreux employes. Seule une faibl c proportion d 'ouvriers 
peuvenl esperer continuer leur travail jusqu'a l'age normal de la retra ite. 
Un grand nombre des travailleurs ( 12 % des soixa nte ans e t plus 
d 'apres une etude de 2000) devront trouve r un autre emploi avant 
l'age de la retraite car ils ne seront plus r econnus aptes au trava il ou 
demiss ionneront en raison de leur incapacite a faire face a la pression 
elevee. Chez les travailleurs ages de soixante ans et plus, l'absenteisme 
depasse en moyenne quarante jours par an (d'apres la meme etude). Ces 
circonsta nces, qu'il y a lieu de prendre en compte pour compa rer Jes 
conditions de travail et d'emploi des travailleurs offshore avec celles des 
travailleurs sur le continent, ont ete la principale ra ison pour laquelle 
l'OFS demandait l'abaissement de !'age de la retraite. Le Gouvernement 
soutient a tort que la nature des revendications de l'OFS en matiere de 
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pension etait telle qu'il c tait en principe impossible de les inclure clans 
)'accord salarial. Cela n'a ricn de nouveau clans le secteur prive; le fait 
que la NHO a it choisi de ne pas les discuter avec l'OFS ne signifie pas 
qu 'elles ne pouvaient pas etrc sat isfaites. 

Soulignant que l'economie nat ionale de la Norvege est l'unc des plus 
fortes du monde, Jes rcquerants contes tent que les considera tions 
economiques puissent justifier valablement Jes restrictions imposees. 
L'argument du Gouvernement selon lequel la poursuite de la greve au rait 
entraine unc reduction de 40 % de la valeur de la production de petrole 
et de gaz durant le confli t se fonde sur l' hypothese erronee que Jes 
prix de 1994 seraient demeures stables. Au contraire, les prix avaient 
considera blement augmente, si bien que le report de la product ion de 
1994 en raison de la greve a urait pu avoir pour resulta t une augmentation 
des recettes. Meme en 1994, on sc renda it compte que le niveau des prix 
etait a norma lement bas. La menace qui pesait sur la fourniture de gaz ne 
provena it en aucun cas de l'avis de greve lance au champ de Gyda, mais 
resultait du propre avis de lock-out emis par Jes socie tes petrolieres. 
En ta nt que seul actionnairc de Statoil, et actionnaire majorita ire e t 
inves tisseur de Norsk Hydro, le gouvernement norvegien a joue un 
importa nt double role clans le conflit. Les deux societes avaient 
activement participe a la decision des employeurs d 'emettre un avis de 
lock-out concernant 3 600 salaries membres de l'OFS. L'ampleur du 
confli t fut le resultat du lock-out, et non de la greve. 

En l'espece, ii n'etait nullcmcnt question de fa ire greve pendant des 
jours e t des scmaines, et certainement pas pendant des mois ou des 
annees. Ni la situation financiere de l'Etat ni la bala nce des paiements de 
la Norvege en 1994 ne pouvaient justifier de refuser aux travailleurs du 
secteur petrolier leur droit fondamental de faire greve. 

b ) Le Gouvernement 

Le Gouvernement souticnt que ri en ne permet d 'affirmer que le droit 
de greve ait jamais ete inclus cla ns la Convention des l'origine. Meme si ce 
droit est dans une certaine mesure protege par la legisla tion nationa le des 
Etats contractants, ii n'existe aucun consensus sur son etendue ni sur les 
restrictions pouvant etre requises par Jes besoins de la socie te. L'idee selon 
laquelle la theorie de !'interpretat ion evolutive permettrait de degager un 
droit de greve de !'art icle 11 de la Convention est depourvue de toute base 
legate. Une telle interpreta tion constituerait une mesure legislative 
inacceptable qui necessiterait !'elaboration de tout un code regissant les 
relations entre Jes partenaires sociaux au regard de la Convention. Le 
Gouvernement invite la Cour a dire que )'on nc saurait tirer un droit de 
greve de l'a rticle 11 § 1 de la Convent ion. Cettc disposition ne trouverait 
done pas a s'appliquer en l'cspccc. 
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Quoi qu'il en soit, la res triction litigieuse ne saurait passer pour avoir 
porte atteinte a la substance m eme du droit garanti par cette disposition 
e t n'a pas constitue clans le chef des membres de la federation une 
ingfrence clans l'exercice du droit, consacre par l'article I I, de faire 
proteger leurs intere ts par un syndicat. 

Pour le cas OU la Cour estime rait toutefois que l'article 11 § l trouve a 
s'appliquer et qu'il y a eu une ingerence clans la liberte d 'association des 
requerants, le Gouvernement soutient que l'ingerence e tait justifiee au 
regard de l'article 11 § 2. 

A cet egard, le Gouvernement invoque principalement les motifs exposes 
par la Cour supreme clans son arret et ceux avances par le ministre cla ns sa 
recommandation en vue de l'adoption de l'ordonnance provisoire du 
i cr juillet 1994 (resumes ci-dessus). A l'appui de sa these selon laquelle la 
greve aurait eu de graves repercussions economiques et sociales si sa 
poursuite avait ete autorisee, le Gouvernement soumet les chiffres et 
elements resumes plus haut. Meme si les pertes en matiere d 'extraction 
resultant d 'une greve avaient pu Ctre recuperees ulterieurement, un arret 
se serait inevitablement accompagne d'une perte des recettes generees par 
!'extraction, des recettes d 'exportation e t des revenus de l'Etat au cours de 
l 'annee OU ii aurait eu lieu. Eu egard a la grande incertitude entourant 
!'evolution des prix du petrole, Jes estimations de 1994 s'etaient fondees 
sur des prix reels consta nts. Le Gouvernement explique en outre que la 
prise de mesures immediates avait permis d 'eviter les couts considerables 
lies a l'arret et au redema rrage de la production. II nie categoriquement 
avoir joue un role clans la decision d 'imposer unlock-out. 

Par ailleurs, le Gouvernement sou ligne que Jes membres de l'OFS 
constituaient un groupe relativement restreint, qui comprenait Jes 
travailleurs les mieux payes d e Norvege. En raison de la productivite 
extremement elevee par employe, les syndicats de travailleurs offshore 
ont un pouvoir de negociation exceptionnellement fort non soumis aux 
pressions norma les du ma rche. Les revendications de l'OFS ne cadraient 
manifes tement pas avec la po litique concertee de moderation sur le 
marche du travail, couramment appelee la «solution de solidarite », ni 
avec l'accord conclu avec la NOPEF. II eut ete extremement inapproprie 
d e conclure un accord salarial bien plus favorab le avec l'OFS. Surtout, 
l'age de la re traite est un suje t interessant le public et ne peut d 'ordinaire 
pas etre negocie clans le cadre des accords salariaux. Les questions touchant 
les regimes prives de retraite relevaient du conseil d 'administration de 
chaque socie te adherente, e t non du syndicat patrona l. Par consequent, a 
la suite de l'echec des negociations sur un point de principe important, le 
conflit entre l'OFS et la NHO s'etait trouve clans une impasse e t r isquait 
de se poursuivre durant une longue periode, avec un arret de l'extraction 
de petrole e t de gaz sur le plateau continental norvegien qui aura it eu de 
graves incidences, financieres et autres. 
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2. Appreciation de La Gour 

La Cour rappelle que si )'article l l § 1 comprend la liberte syndicale 
comme un aspect particulier de la liberte d 'associa tion, cette disposition 
n'assure pas aux me mbres des syndica ts un traitement precis de la pa rt de 
l'Eta t. II ne consacre pas expressement le droit de greve ni )'obligation 
pour Jes employeurs d'engager des negocia tions collectives. Tout au plus 
l'a rticle 11 peut-il e tre considere comme garantissant la liberte des 
syndicats de proteger les interets prof essionnels de leurs membres. 
L'oct roi du droit de greve represen te sans nul doute l'un d es plus 
importants d'entre eux, mais ii y en a d 'autres. De surcrolt, Jes Etats 
contracta nts ont le choix des moyens a employer pour garantir la liberte 
syndicale (Schmidt et Dahlstrom, arre t preci te, pp. 15-1 6, §§ 34-36, e t 
UNIS ON, decision precitee). II s'ensuit que Jes restrictions apportees pa r 
un Eta t contractant a l'exercice du droit de greve ne soulevent pas en soi 
d e question a u regard de !'a rticle 11 de la Convention. 

En l'espece, !'interdiction des mouvements de greve imposee pa r 
l'ordonna nce provisoire du l er juillet l 994 a cte appliquee apres que Jes 
membres du syndicat eurent e te a utoriscs a exercer leur droit de g reve 
pendant trente-six heures. La greve a eu lieu a pres une negocia tion 
collect ive e t une media tion obligatoire entre l'OFS et les pa rtenaires 
socia ux concernes, toutes deux ayant echoue. Des !ors, ava nt que 
!' interdiction n'ait ete imposee, Jes membres du syndicat ont dispose de 
plusieurs moyens de proteger leurs interets professionnels, notamment la 
negocia tion collective (communement reconnue comme etant la maniere 
la plus satisfaisante de fixer les conditions de travail), la media tion 
obligatoire (une procedure des tinee a apaiser la situa tion et a limiter Jes 
mouvements de greve au minimum) e t la grcve (parallelement a la 
negocia tion collective) . Le confli t a ensui te e te porte devant le Conseil 
nationa l des sala ires e n vue d 'et re resolu de fa~on independante. 

La Cour pa rtira du principe que le premier paragraphe de !'article 11 
trouve a s'appliquer a la quest ion li t igicuse e t que la res triction 
incriminee s'analyse en une ingerence clans l'exercice des droits garantis 
par cette disposition. Des lors, e lle examinera si la mesure satisfaisait aux 
conditions posees pa r le second paragraphe. Les t ravailleurs de l'industrie 
d u petrole ne relevant pas des categories de fonctionna ires mentionnees 
dans la seconde phrase du pa ragraphe 2, Jes trois conditions exposees dans 
la premiere phrase e taient applicables. La Cour recherchera si la mesure 
eta it « prevue par Ja Joi », poursuivait un OU pJusieurs buts Jegit imes e t 
etait (( necessaire, cla ns une societe democra tique ». 

Qua nt a la premiere de ces conditions, la Cour ne voit aucune raison de 
douter que l'ordonnance provisoire avait une base legale en droit interne, 
a savoir l'a rticle 17 de la Constitution e t la Joi de 1952 sur le recours 
obJigatoire a )'a rbitrage, t e)s qu 'interpre tes iso)ement OU au regard du 
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droit internationa l. A cet egard, la Cour rappelle que c'est au premier 
chef aux a utorites nationales, notamment aux cours et tribunaux, qu'il 
incombe d 'interpreter la legisla tion interne (voir, entre autres, Pere;:. de 
Rada Cavanilles c. Espagne, arret du 28 octobre 1998, Recueil des arrets et 
decisions 1998-VIII, p. 3255, § 43). II en va de meme lorsque le droit 
interne renvoie a des dispositions du droit international general OU 

d'accords internationaux. Le role de la Cour se limite a verifier la 
compa tibilite avec la Convention des effets de pareille interpretation 
(Waite et Kennedy c. Allemagne [GC], n° 26083/94, § 54, CEDH 1999-I) . 

Ence qui concerne la deuxieme condition, la Cour estime que l'on peut 
raisonnablement considerer que l'ordonna nce provisoire poursuivait Jes 
buts legitimes de la « su rete publique » et d e la protection des « droits e t 
libertes d'autrui » et de la« sante » . 

Pour ce qui est de la troisieme condition, la Cour rappelle que la 
verification du caractere necessaire, clans une societe democrat ique, de 
l' ingerence litigieuse lui impose de rechercher si celle-ci correspondait a 
un « besoin social imperieux », si elle etait proportionnee au but legitime 
poursuivi e t si les motifs fournis pa r les autorites nationa les pour la 
justifier sont pertinents e t suffisants (voir, pa r exemple, Parti communiste 
uni.fie de Turquie et autres c. Turquie, arret du 30 janvier 1998, Recueil 1998-1, 
p. 22, § 47). Pour determiner s'il existe pareil « besoin »et quelles mesures 
doivent etre adoptees pour y rcpondre, Jes autorites nationales jouissent 
d 'une marge d'appreciation e tcndue cla ns le doma ine considere (voir, 
sur ce point, Gustafison c. Suede, arret du 25 avril 1996, Recueil 1996-11, 
pp. 652-653, § 45, et, mutatis mutandis, Schmidt et Dahlstrom precite, p. 16, 
§ 36) . Cette marge d 'apprecia tion n'est toutefois pas illimitee ma is va de 
pair avec un controle europeen exerce par la Cour, qui doit dire en dernier 
ressort si une restriction se concilie avec la liberte d'association telle que 
la protege !'article 11 . Lorsqu'elle exerce son controle, la Cour n'a point 
pour tache de se substituer aux a utorites na tionales, mais de verifier sous 
!'angle de }'article 11 et a la lumiere de !'ensemble de l'affaire les decisions 
qu'e lles ont rendues en vertu de leur pouvoir d 'appreciation (Parti 
communiste uni.fie de Turquie et autres, arret precite, p. 22, § 47). 

Quant aux faits particuliers de l'espece, la Cour rappelle qu'a la suite 
d 'un processus de negociation collective et d 'une mediation, les membres 
de l'OFS ont ete en mesure d'exercer leur droit de greve, tel que prevu pa r 
le droit norvegien. Ainsi, les membres du syndicat ont dispose de divers 
moyens de proteger les droits garantis par !'article l l . Bien que la 
greve ait ete relativement courte - trente-six· heures - , les elements 
fournis permettent de deduire que cette action, qui s'est apparemment 
etendue a tous les membres du syndicat et a toutes Jes installations 
fixes du plateau continental norvegien, ava it deja occasionne des pertes 
importantes a la fin de cette periode. La pression ainsi generee a du etre 
considerable. II n'appartient pas a la Cour d 'exprimer un avis sur le point 
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de savoir s'il y a eu egalite des armes clans le conOit du travail ou sur les 
causes de ce conOit. En outre, elle juge depourvue de fondement 
!'allegation des requerants selon laquelle le gouvernement a joue un 
double role clans le conOit. En revanche, elle accorde de !'importance au 
fait que l'OFS a eu clans une large mesure la possibili te de protege r les 
interets profess ionnels de ses membres. 

Si la poursuite de la greve avait e te autorisee, !'ensemble d e la 
production de petrole et de gaz sur le pla teau continental norvegie n 
a urait e te suspendue. La Cour n'est pas en mesure de se prononcer sur le 
point de savoir si les revendications de l'OFS quant a l'abaissement de 
l'age de la retraite auraient pu etre traitees de fac;on appropriee clans le 
cadre de la negociation collective; selon le Gouvernement, cela n'etait pas 
possible. Elle ne voit toutefois aucune raison de douter de )'appreciation 
des autorites nationales d'apres laquelle !'action collective risquait de se 
prolonger pendant une tongue periode, e tant donne que la situation s'etait 
trouvce clans une impasse a l'issue des negociations. 

Lorsque l'ordonnance provisoire a e te adoptee, on s'attendait en outre a 
ce que, avec une perte de production estimee a 2,5 milliards de NOK 
(environ 0,34 milliard d 'EUR) par semaine, la poursuite de la greve non 
seulement entralnat une chute substa ntielle des revenus de la production 
pour Jes socie tes tant privees que publiques, mais egalement nuislt a la 
fourniture d 'energie aux indust ries e t aux menages des pays de l'UE 
ainsi qu 'a la credibilite de la Norvege en ta nt que fournisseur de gaz a 
I'UE. Cette situation aurait serieusement entrave la mise en re uvre 
d'accords in ternationaux constitua nt un reseau complexe de relations 
d'interdependance entre fournisseurs e t acheteurs et impliquant des 
inves tissements d 'un montant considerable. On estimait egalem ent 
qu'elle aurait de facheuses repercussions sur le budget de l'Etat, y 
compris le financement de la securitc socia le, et sur la balance 
commerciale de la Norvege. 

A cet egard , la Cour releve que le Gouvernement a soumis des 
observations approfondies concernant, d 'une part, les es timations 
relatives aux pertes de revenus generes par le petrole et le gaz et, d 'autre 
part, !' importance pour la Norvege d 'etre en mesure d 'assumer son role de 
fournisseur fi able de gaz. 

Les requerants ont uniquement rff utc les observa tions du Gouve rne­
ment sur le premier point, en grande partie sur la base d 'informa tions 
rassemblees a posteriori sur !'augmentation des prix du petrole apres 1994 
(en 1996, I 997, 1999 et 2000) et d'une recente evaluation selon laquelle 
(( l'esperance de vie)) moyenne des champs pctroliferes pourrait etre plus 
longue que prevue. Toutefois, pour la Cour, rien ne porte a croire que 
)'appreciation a laquelle les autorites com pctentes se sont livrees a la 
lumiere de la situation telle qu'elle se prcsenta it a l'epoque des faits en 
1994 puisse passer pour deraisonnable. 
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Concernant le second point, les requera nts ne contestent pas que, outre 
le fait que la s tabilite de la fourniture de gaz est un element essentiel des 
accords de vente, un arre t de la fourniture puisse emporter de graves 
consequences clans les pays destinataires. 

La Cour releve de plus que les installa tions techniques risquaient 
d 'etre endommagees en cas d'arre t prolonge, ce qui aurait eu des conse­
quences en matiere de sante, de securite et d 'environnement. 11 apparalt 
done que si la baisse de la production de petrole avait pu etre ratt rapee 
ulterieurement, la greve risquait d 'avoir de serieuses incidences allant au­
dela de la simple perte de revenus. 

Par ailleurs, la Cour souligne que sa decision en l'espece ne doit pas 
etre interpretee comme signifiant qu'un sys teme de recours obligatoire a 
!'arbitrage pour mettre fin a des greves legales se rait juge proportionne 
clans tous Jes cas ou s'exercerait une pression economique. Pour la Cour, ii 
existait en l'espece des circonsta nces specifiques e t exceptionnelles tena nt 
au secteur de la fourniture d 'energie, notamment la production de gaz et 
de petrole. Dans ce domaine, !'interruption de l'activite a urait eu des 
repercuss ions immediates et tres graves sur le reseau interna tional de 
distribution toucha nt les pays, nota mment en Europe, qui dependaient 
de cette fourniture a l'epoque des faits, et !'on pouvait s'attendre a des 
dommages importants pour Jes installations techniques et l'environne­
ment en cas d'arret complet de l'activite pendant une longue periode. En 
outre, le niveau de salaire tres e leve clans le secteur considere, par rapport 
aux au tres secteurs, indique egalement que le recours obligatoire a 
l.'arbitrage n'eta it pas disproportionne. 

Des lors, la Cour estime que clans Jes circonstances de l'espece, ou la 
mesurc litigieuse n'a pas ete mise en a:uvre pour des raisons uniquement 
economiques, Jes autorites nationales etaient fondees a recourir a 
l'arbitrage obligatoire. 

Eu egard ace qui precede e t compte tenu de la marge d'appreciation a 
accorder a l'Etat defendeur en la matiere, la Cour est convaincue que la 
mesure incriminee se fondait sur des motifs pertinents et suffisants et qu 'il 
exista it un rapport raisonnable de proportionnalite entre l'ingerence clans 
l'exercice pa r les requerants des droits proteges par !'article 11 et les buts 
legitimes poursuivis. 

Il s'ensui t que la requete est manif estement mal fondee au sens de 
l'a rticle 35 § 3 de la Convention e t qu'elle doit etre rejetee en application 
de l'a rticle 35 § 4. 

Pa r ces motifs, la Cour, a l'unanimite, 

Declare la requete irrecevable. 
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SUMMARY' 

Forfeiture of money believed to be intended for use in drug trafficking 

Article 6 § 2 

Charged with a criminal ojfence - Foifeiture ef money believed to be intended for use in drug 
trajficking - Nature ef forfeiture order - Preventive measure 

Article I of Protocol No. I 

Peaceful enjoyment of possessions - Forfeiture of money believed to be intended for use in drug 
trafficking - Control of use of property - Legal basis for interference - General interest in 
combating drug trafficking - Proportionality - Fair balance between competing interests -
Margin ef appreciation - Statutory limits on discretion ef authorities - Judicial supervision -
Burden ef proef placed on defence - Adversarial proceedings 

* 
* * 

The applicant, a heavy gambler on horses, having ascertained that he could avoid 
tax on off-course betting by gambling offshore as a non-resident, decided to buy 
property in Spain. He entrusted 240,000 pounds sterling to H., who was going to 
Spain on holiday. H. was stopped by customs oflice rs as he was leaving the United 
Kingdom and the money was found in the boot of his car. He explained that it 
belonged to the applicant, who wanted to purchase property in Spain, and the 
applica nt subseque ntly attempted to reclaim the money. However , an order for 
the detention of the money was granted by a magistrates' court pursuant to the 
Drug Trafficking Act 1994. The court then granted an application by the customs 
authorities for forfeiture of the money, on the ground that it was believed tha t it 
was directly or indirectly the proceeds of drug trafficking and/or was intended for 
use in drug trafficking. The applicant 's a ppeal was unsuccessful. In view of the 
circumsta ntial evidence, the appeal court found that the explanations given by 
the applicant a nd H. were not credible and held that it was more probable than 
not that the money was to have been used for drug trafficking. 

Held 
( 1) Article 6 § 2: As to the applicability of Article 6 under its crimina l head , no 
criminal charges were ever brought against the applicant. The forfeiture order was 
a preventive measure a nd could not be compared to a crimina l sanction, since it 
was designed to ta ke out of circulation money which was presumed to be bound up 
with the interna tiona l trad e in illicit drugs. The proceedings which led to the 
making of the order did not, therefore , involve the determina tion of a criminal 

I. This summary by the Registry does not bind the Court. 
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charge. As to the applicant's rel iance on Phillips, the circumstances of the present 
case differed from it. In that case, the impugned confiscation order followed from 
the applicant's prosecution, trial and ultima te conviction on cha rges of importing 
an illegal drug. It was found to be analogous to a sentencing procedure and to that 
ex tent attracted the applicability of Article 6. Moreover, in Phillips, weight was 
a ttached to the fact that the purpose of the confiscation order was not the 
conviction or acquittal of the a pplicant and tha t the making of the confiscation 
order had no implications for his crimina l record. These conside ra tions were also 
re levant in the present case for concluding that Article 6 did not apply unde r its 
crimina l head to the forfeiture proceedings. Further support for this conclusion 
could be found in Air Canada and AGOSI: incompa tible ratione materiae. 

(2) Article l of Protocol No. I: The seizure and forfeiture of the a pplicant's money 
amounted to an interference with the peaceful enjoyment of his possessions. 
Although the applicant was permanently deprived of his money following the 
forfeiture order, the impugned interference fell to be considered from the 
s tandpoint of the State's right to enforce such laws as it deemed necessary to 
control the use of property in accordance with the general interest. The forfeiture 
was effected pursuant to and in compliance with the provisions of the relevant 
sections of the 1994 Act and was thus in accordance with domestic law. In assessing 
whether a fair ba lance was struck between the genera l interest of the community in 
the eradicat ion of drug trafficking and the protection of the a pplicant 's right to 
peaceful enjoyment of possessions, due weight had to be given to the wide margin of 
appreciation which the respondent State enjoyed in formu la ting and implementing 
policy measures in relation to drug trafficking. The powers vested in the customs 
a uthorities were confined by the terms of the 1994 Act and thei r exercise was 
subj ect lo judicial supervision. As to the a pplicant's argument tha t, unlike the 
customs authorities, he was requ ired a t a ll times during the forfeiture proceedings 
lo bear the burden of proof, it is not incompatible with the requirement of a fair 
hearing to shift the burden of proof to the defence in crimina l proceedings; nor 
is the fairness of a t ria l vitia ted on account of the prosecution's reliance 
on presumptions of fact or law which operate to the detriment of the accused, 
provided such presumptions are confined within reasonable limits which take into 
account the importa nce of what is a t stake a nd maintain the rights of the defence. 
T hese considerations had to be applied a.fortiori to the forfeiture proceedings, which 
did not involve the determina tion of a "crimina l charge". In order to make out their 
case for the forfeiture of the applicant 's money, the customs authorit ies relied on 
fore nsic and circumstantial evidence, the re liability of which the applicant, assisted 
by counsel, was able to dispute a t ora l hearings before the magistra tes' court and the 
C rown Court. It was open to the applicant to adduce evidence in order to satisfy the 
d omestic courts of the legitimacy of the purpose of his visit to Spain, the reasons for 
taking such a large sum of money out of the count ry in the boot of a car and 
the source of the money. The domestic courts weighed the evidence before them, 
assessed it carefully and based the forfei ture order on that evidence. They 
refrained from any automatic reliance on presumpt ions created in the relevant 
provisions of the 1994 Act and did not apply them in a manner incompat ible with 
the requirements of a fair hearing. T herefore, the manner in which the applicant's 
money was forf cited did not amount to a disproportionate inte rference with his 
property rights or a failure to strike a fair balance: manifest ly ill-founded. 
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THE FACTS 

The applicant [Mr Francis John Butler] is a British national, born in 
1956 and living in London, England. H e was represented before the Court 
by Mr K. Starmer, barrister-at-law, instructed by Messrs Hughmans, 
Solicitors, London. The respondent Government were represented by their 
Agent, Mr C. Whomersley, Foreign and Commonwealth Office, London. 

A. The circumstances of the case 

The facts of the case, as submitted by the parties, may be summarised 
as follows. 

The applicant is a heavy gambler on horses and often held large sums of 
money in cash for this purpose. Apart from his winnings, the applicant also 
inherited a large sum in cash from his father in 1990 and in l 992 realised 
a substantial profit on the sale of a house which he had bought and 
refurbished. 

The applicant states that he has never been convicted of any drugs­
related offences and maintains that he was wrongly prosecuted and 
convicted in relation to the handling of cash stolen from a post office in 
1985. He was given a five-year prison sentence and was released in 1988. 

In July l 994, and in order to avoid off-course betting duty, the applicant 
decided to open an account under a pseudonym with a specialist bookmaker 
who conducted business inside racetracks. The applicant on occasion 
a ttended race meetings carrying large sums of money. According to 
the applicant, in July l 994 he had, mainly through his winnings, over 
600,000 pounds sterling (GBP) available to him for betting. 

The applicant also used his bookmaker's account for placing bets over 
the telephone. Such bets were deemed to be off-course bets and were thus 
subject to tax. Having ascertained that he could avoid tax on off-course 
betting by gambling offshore as a non-res ident, the applicant decided to 
buy property in Spain and contacted a lawyer in Spain to this end. 

The applicant arranged a meeting with the lawyer in Spain for 
23 September 1996. After the meeting the applicant intended to go to a 
race meeting in Paris. 

Having discovered that his partner's brother, H., was intending to take a 
holiday in Spain, and being nervous about taking the money himself, the 
applicant enlisted H .'s help in taking GBP 240,000 to Spain as a favour. 
According to the applicant, he wanted to look at properties in southern 
Spain in the GBP 40,000 to GBP 150,000 price range and required the rest 
for the race meeting in Paris. The applicant arranged to meet H. in Spain. 
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On 17 June 1996 H. , who was driving a hired car, was stopped at 
Portsmouth by a C ustoms and Excise officer. When asked how much 
cash he was carrying, H . replied GBP 500. A subsequent search of the 
boot of the car revealed GBP 240,000 in a green hold-all. H. stated 
tha t the sum in question belonged to a friend who was meeting him in 
Spain. 

H. was subsequently questioned a bout the money by C ustoms and 
Excise officials. H. stated that the money belonged to the applicant, that 
he was taking it out of the count ry for the applicant, tha t the lat ter wanted 
to use it to buy an a partment in Spain and that he was trave lJing to Madrid 
a nd Ba rcelona. 

The money seized was sent for forensic testing and the sum of 
GBP 239,010 was deposited with the Midland Bank on 20 September 1996. 

The applicant contacted the Customs a nd Excise authorities to reclaim 
the money a nd attended voluntari ly for interview on 4 October 1996 
togethe r with his solicitor. On that occasion the applicant was told tha t 
he was not under a rrest. H e answered the ques tions put to him and gave 
permission to examine his bank accounts as welJ as his account with his 
bookmaker. 

An order for the detention of the applicant's money was granted by 
Portsmouth Magistra tes' Court on 19 September 1996 on application 
of the C ustoms and Excise authorities pursuant to section 42(2) of the 
Drug Trafficking Act 1994. A further order was made on 17 October 1996. 

In February 1997 the Customs and Excise a uthorities made an 
application under section 43( l) of the Drug Trafficking Act 1994 for the 
forfeiture ofGBP 239,0 10 seized from the applicant on the ground that its 
office rs believed that the money was directly or indirectly the proceeds of 
drug trafficking and/or was intended for use in drug trafficking. On 25 a nd 
26 June 1997 Portsmouth Magistrates' Court made a n order for the 
confiscation of the sum in question and ordered the applicant to pay the 
costs of the hearing. 

The applicant's appeal was heard before Portsmouth Crown Court on 
2 a nd 3 O ctober 1997. The court upheld the forfeiture order and made an 
order that the applicant pay a further amount towards costs. 

In the applicant's opinion, the Crown Court did not find that he 
or H . were going to use the money to purchase drugs but t hat it was 
satisfi ed, on the civil standa rd of proof, that some unidentified third 
party was going to use it for this purpose. The Government draw 
attention to their view that the Crown Court did find that the cash was 
intended for use in drug trafficking. According to the Government, 
the Crown Court noted tha t the money was contaminated to a limited 
extent by cannabinoids and that H . had with him in the hired car a plan 
showing a route through Spain to Malaga. The Government further 
observe that the cash seized included a large proportion of Scottish 
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notes, which are typically used by drug traffickers to finance drug 
deals conducted abroad, and that the south coast of Spain is known to 
customs officials as the source of a large number of consignments of 
drugs d estined for the United Kingdom. For the Government, and having 
regard to the strong circumstantial evidence, the Crown Court found t he 
explanations given by the applicant and H. as to why cash was being 
carried by H. to Spain wholly unbelievable. Thus, the Crown Court 
concluded: 

"We do find it more probable than not that this money was to be used for trafficking." 

The applicant observes that the Crown Court would appear not to have 
commented on precisely who they believed would be responsible for using 
the money for drug purchase. 

The Government also point out that, as regards the applicant's 
claim that he had ove r GBP 600,000 available to him for gambling in 
1994 (see above), the only documentary evidence produced by him in 
relation to his finances showed that he had lost approximately 
GBP 160,000 between 1991 and 1993, a further GBP 500,000 in 1994, 
and a further GBP 11 ,000 in 1995. The Government state that the 
applicant has produced no evidence at all to substantiate his claim 
that he made substantial winnings on cash bets since 1994. According 
to the Government, at the time of the forfeiture of his cash the 
applicant was receiving social security benefits of approximately 
GBP 4 7 pe r week. 

B. Relevant domestic law 

Section 42( l) of the Drug Trafficking Act 1994 provides as follows: 

"A customs officer or constable may seize and, in accordance with this section, detain 
any cash which is be ing imported into or exported from the United Kingdom if -

(a) its amount is not less tha n the prescribed sum; and 

(b) he has reasonable grounds for suspecting that it directly or indirectly represents 
any pe rson's proceeds of drug tra fficking, or is intended by any person for use in drug 
trafficking." 

The term "exported" has an extended meaning and includes cash 
"being brought to any place in the United Kingdom for the purpose of 
being exported" (section 48( 1)). The prescribed sum referred to in 
section 42( l )(a) is GBP 10,000. 

Section 42(2) of the same Act states: 

"Cash seized by virtue of this section sha ll not be detained for more than 48 hours 
unless its continued de tention is authorised by an orde r made by a justice of the 
peace ... ; and no such order sha ll be made unless the justice ... is satisfied -
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(a) that there are reasonable grounds for the suspicion mentioned in subsection ( I) 
a bove; and 

(b) tha t continued detention of the cash is justified while its origin or derivation is 
further investigated or considera tion is given to the institution (whether in the United 
Kingdom or e lsewhere) of crimina l proceedings against any person for an offence with 
which the cash is connected." 

The order cannot endure longer than three months (section 42(3)), 
but further orders can be made by the court provided the total period 
of detention does not exceed two years from the date of the first 
order (section 42(3)). These powers may be used even if no criminal 
proceedings have been instituted (or even contemplated) against any 
person for a drug-trafficking offence in connection with the money seized. 

The person from whom the cash was seized, or any person on whose 
behalf the cash was be ing exported or imported, may apply to the 
magistrates' court for the money to be released on the basis that the re 
a re no reasonable grounds for suspecting that it directly or indirectly 
represents any persons ' proceeds of drug trafficking or is intended 
by any person for use in drug trafficking (section 42(6), (2) and (l)). 
Where an application is made to forfeit t he money, the cash seized 
and detained is not to be re leased until the re levant proceedings have 
been concluded (and so overrides the two-year restriction set out in 
section 42(3)). 

Section 43 of the Act provides: 

"( I) A magistrates' court ... m ay order the forfeiture of a ny cash which has 
been seized under section 42 of this Act if sa t isfied , on an appl ication made while the 
cash is de ta ined unde r that section, that the cash direct ly or indirectly represents any 
person's proceeds of drug trafficking, or is intended by any pe rson for use in drug 
t rafficking. 

(3) The standard of proof in proceedings on an a pplicat ion under this section sha ll be 
that applicable to civil proceedings; and an orde r may be made under this section 
whethe1· or not proceedings are brought against any person for an offence with which 
the cash in question is connected." 

Direct evidence is not required to establish tha t cash seized pursuant 
to section 42 of the 1994 Act is the proceeds of drug trafficking or is 
intended for use in drug trafficking. The court may draw infe rences 
from circumstantial evidence, so long as the evidence is sufficient to 
establish the case to the requisite (civil) standard of proof, na mely 
the balance of probabilities. According to domestic case-law, this is a 
fl exible test which is to be adapted to meet the nature and seriousness 
of the a llega tions made (see Re H [1996] Appeal Cases 563, per Lord 
Nicholls) . 
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The legal burden of proof rests on the relevant authorities seeking a 
detention or forfeiture order. 

An appeal against the making of a forfeiture order by a magistrates' 
court lies to the Crown Court. Appeals to the Crown Court are by way of 
rehearing. A party to proceedings may apply to a magistrates' court for 
an order permitting the use of cash which has been seized and detained 
to pay for legal representation on appeal before the Crown Court 
(section 44(4)). 

A party to the proceedings who wishes to appeal the decision of the 
Crown Court to make a forfe iture order may apply to the High Court by 
way of case stat ed. The High Court on an appeal by way of case stated may 
overturn the decision of the Crown Court if it is erroneous in law or in 
excess of jurisdiction (section 28( 1) of the Supreme Court Act 198 1). 
A party to the proceedings may also apply to the High Court by way 
of judicial review to have the decision of the Crown Court quashed 
on established public-law grounds, including error of law, procedural 
unfairness or irrationality (section 29 of the Supreme Court Act 198 1). A 
further appeal lies (with the permission of the court) from the High Court 
to the Court of Appeal a nd then to the H ouse of Lords. 

COMPLAINTS 

1. The applicant complains under Article 6 § 2 of the Convention that 
the seizure, det ention and forfeiture proceedings under sections 42 and 43 
of the Drug Trafficking Act 1994 infringed his right to be presumed innocent 
since he was compelled to bear the burden of proving beyond reasonable 
doubt (the criminal standard) t hat the money at issue was unconnected 
with drug trafficking, whereas the authorities were only required to prove 
on a balance of probabilities (the civil standard) that the money taken from 
him directly or indirectly represented any person's proceeds of drug 
trafficking or was intended by any person for use in drug trafficking. 

In connection with the above submissions, the applicant stresses tha t 
the proceedings at issue are criminal in nature and, as such, should 
attract the safeguards of the criminal process. 

2. The applicant furthe r contends that the facts of the case also 
disclose a breach of Article l of Protocol No. l since he, an innocent 
party, was deprived of the enjoyment of the money which was forfeited 
in application of the impugned provisions without the benefit of the 
guarantees contained in criminal law in respect of the burden and 
standard of proof and in the absence of any public-interest justification. 

3. The applicant finally sta tes tha t he has no effective remedy by which 
to challenge the fo rfeiture of his money, in breach of Article 13 of the 
Convention. 
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THE LAW 

The applicant maintains that the seizure, detention and forfeiture 
proceedings under sections 42 and 43 of the Drug Trafficking Act 1994 
("the 1994 Act") infringed his right to be presumed innocent, in breach 
of Article 6 § 2 of the Convention which states: 

"Everyone charged with a criminal offence shall be presumed innocent unt il proved 
guilty according to law." 

A The Government's preliminary objection: non-exhaustion of 
domestic remedies 

The Government request the Court to declare the complaint 
inadmissible on account of the applicant's failure to exhaust domestic 
remedies. In the Government's submission, if it is the applicant's 
argument that the burden of proof had been reversed in the Crown 
Court proceedings, the applicant could have appealed to the High Court 
by way of case stated on this point. H e could a lso have applied for judicial 
review. Equally, the applicant could have complained that there was 
insufficient evidence to allow the court to conclude that the Customs 
Commissioners had made out their case to the standard of proof required. 

The applicant states in reply that the hearing in the Crown Court did 
not disclose any identifiable error of law which could be challenged by way 
of an application for case stated or judicial review. He stresses that his 
complaint is directed at the primary legislation and how its provisions 
operated to his detriment. 

The Court reiterates that according to its established case-law the only 
remedies which Article 35 of the Convention requires to be exhausted are 
those that relate to the breaches alleged and at the same time are 
available and sufficient. The existence of such remedies must be 
sufficiently certain not only in theory but also in practice, failing which 
they will lack the requisite accessibility and effectiveness; it falls to the 
respondent State to establish that these various conditions are satisfied 
(see, among other authorities, Vernillo v. France, judgment of 20 February 
1991, Series A no. 198, pp. 11-12, § 27). 

The Court observes that the essence of the applicant's complaint is that 
the relevant domestic law does not treat forfeiture proceedings as involving 
the determination of a criminal charge,. with the consequences which that 
entails for the operation of the procedural guarantees contained in Article 6 
of the Convention, in particular the right to be presumed innocent. Although 
the remedies mentioned by the Government may have afforded the applicant 
the opportunity to contest the decision to forfeit his money on the ground that 
it was against the weight of the evidence or tainted with illegality, the Court is 
not persuaded that these remedies would have afforded him any prospects of 
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success. In the first place, it is unlikely that the High Court in a judicial review 
application or on a case stated would have disturbed the facts as found by the 
Crown Court or the latter's assessment of the evidence. Secondly, the 
applicant has stated that the Crown Court proceedings did not disclose 
any error of law or that the decisions taken were in any way ultra vires such as 
to warrant an application to the High Court by way of judicial review 
proceedings. Thirdly, and more decisively, the High Court, either in case 
stated or judicial review proceedings, would not have entertained a 
challenge by the applicant to the evidentiary scheme of the 1994 Act. 

For these reasons, the Court dismisses the Government's preliminary 
objection. 

B. Applicability of Article 6 of the Convention under its criminal 
head 

The Government state that proceedings under sections 42 and 43 of 
the 1994 Act are classified as "civil" in domestic law. This classification is 
confirmed in the case-law of the domes tic courts. They submit that regard 
must also be had in this connection to the following considerations: the 
provisions do not confer on customs officers or on any other authority a 
power of arrest; their application does not necessarily involve any 
allegation of criminal conduct and is not made a ncillary to or dependent 
on any crimina l prosecution or conviction; the courts have no power to 
impose a fine or a term of imprisonment; a de tention or forfeiture order 
cannot result in any party to the proceedings incurring a criminal record of 
imprisonment. The Government find support for their view in the Court's 
judgments in AGOSJ v. the United Kingdom (24 October 1986, Series A 
no. I 08), and Air Canada v. the United Kingdom (5 May 1995, Series A 
no.316-A) . 

The Government stress that no "offence" is charged against a person 
from whom cash is seized and forfeited and that there is no offence in 
domestic law of intending to use money for drug trafficking or that a third 
party was to use it for that purpose on his behalf. The forfeiture order made 
against the applicant was a preventive measure. There was no finding by 
the domestic courts that the applicant had committed a criminal offence 
and a perceived association between cash forfeited and criminal activity is 
not sufficient to make forfe iture proceedings determinative of a criminal 
charge. The forfeiture order cannot therefore be considered a penalty or 
punishment. Moreover, the fact tha t a costs order was imposed on the 
applicant cannot be said to amount to a criminal penalty. Costs orders are 
an integral part of civil proceedings in the United Kingdom and simply 
require the losing party to pay a proportion of the successful party's costs in 
bringing legal proceedings. 
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The applicant does not dispute the Government's argument that 
forfeiture proceedings are classified as "civil" in domestic law. H e draws 
a ttention, however, to the fact tha t the domestic courts have begun of late 
to treat certain matters, for example an income tax penalty assessment, 
hitherto classified as civil, as constituting a "crimina l cha rge", even though 
certain considerations mentioned by the Government are lacking. The 
a pplicant further considers that the factual circumstances underlying 
AGOSI and Air Canada are to be distinguished from his case. 

In the applicant's submission, even if the Government a re correct in 
their assertion that a forfeiture order can be made independently of any 
finding of crimina l activity, it must nevertheless be the case that a court 
when considering whether to make a forfeiture order in the circumstances 
at issue must effectively be asking itself whether the individual concerned 
was planning at some future s tage to use the funds in question for drugs­
related activity. 

The applicant also disputes the Government's view that a forfeiture 
order is a preventive and not a punitive measure. He recalls in this 
connection that the Court in Phillips v. the United Kingdom (no. 4 1087 /98, 
ECHR 2001-VII) found that the confiscation order in that case was part 
of the sentencing process and therefore punitive in nature. 

The Court notes that criminal charges have never been brought against 
the applicant, or against any other party. It is the applicant's contention 
that the forfeiture of his money in reality represented a severe criminal 
sanction, ha nded down in the absence of the procedural guarantees 
afforded to him under Article 6 of the Convention, in particular his right 
to be presumed innocent. 

The Court does not accept that view. In its opinion, the forfe iture order 
was a preventive measure and cannot be compa red to a criminal sanction, 
since it was designed to take out of circulation money which was presumed 
to be bound up with the international trade in illicit drugs. It follows that 
the proceedings which led to the making of the orde r did not involve "the 
determination ... of a criminal charge" (see Raimondo v. Ita!J, judgment of 
22 February 1994, Series A no. 281-A, p. 20, § 43; and, more recently,Arcuri 
and Others v. Jta!J (dee.), no. 52024/99, ECHR 2001-VII, and Riela and Others 
v. Ita!J (dee.), no. 52439/99, 4 September 2001). It further observes that the 
applicant 's reliance on Phillips (cited above) does not improve his argument 
on the applicability of Article 6 under its criminal head to the forfeiture 
proceedings. The confiscation order impugned in tha t case followed from 
the a pplicant's prosecution, trial and ultimate conviction on charges of 
importing an illegal drug. It did not give rise to the determination of a 
separate or new charge against the applicant. The confiscation order was 
found by the Court in Phillips to be a nalogous to a sentencing procedure 
(§§ 34 a nd 39) and, to tha t extent, attracted the applicability of.Article 6. 
As previously noted, the circumstances of the instant case are different. 
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The Court also notes that in Phillips it attached weight to the facts that 
the purpose of the confiscation order in that case was not the conviction or 
acquittal of the applicant and that the making of the confiscation order had 
no implications for his criminal record(§ 34). For the Court, these are also 
relevant considerations for concluding that Article 6 under its criminal 
head does not apply to the forfeiture proceedings in the instant case. 

The Court finds further support for this conclusion in Air Canada and 
AGOSI (both cited above). It does not consider it decisive for the outcome 
of the applicability issue in this case tha t in Air Canada the applicant 
company had by its negligence exposed itself to the threat of seizure of one 
of its aircraft or that a n offence of drug smuggling had been committed 
through the use of its aircraft or that, as in AGOSI, third parties had been 
prosecuted and convicted of the criminal offences associated with the 
property forfeited. The Court in Air Canada did not a ttach importance to 
these considerations, pref erring to lay stress on the fact that no criminal 
charge was ever brought against the applicant company and that the 
domes tic legal provision under which its aircraft was seized provided a 
process in rem against any vehicle used in smuggling (pp. 19-20, § 52). 
Similarly, in AGOSJ, the Court considered that the fact that measures 
consequential upon an act for which third parties were prosecuted affected 
in an adverse manner the property rights of AGOSI "cannot of itselflead to 
the conclusion that, during the course of the proceedings complained of, any 
"criminal charge", for the purposes of Article 6, could be considered as 
having been brought against the applicant compa ny" (p. 22, § 65). 

It follows that this complaint is incompatible ratione materiae with the 
provisions of the Convention within the meaning of Article 35 § 3 of the 
Convention a nd must be rejected in accordance with Article 35 § 4. 

The Court notes that the parties have made observations on compliance 
with Article 6. It considers that these observations are more appropriately 
dealt with in the context of the applicant's complaints under Article 1 of 
Protocol No. l and Article 13 of the Convention. 

C. Article l of Protocol No. l 

The a pplicant maintains that the forfeiture of his money in breach of 
his rights under Article 6 of the Convention infringed his rights under 
Article l of Protocol No. l , which provides: 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
1o one sha ll be deprived of his possessions except in the public interest and subject to 

the conditions provided for by law and by the genera l principles of international law. 

The preceding provisions sha ll not, however, in any way impa ir the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or ot he r contributions or pena lties." 
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The Government sta te that the interference with the applicant's 
property rights was provided by law, pursued a legitimate aim and struck 
a fair balance between the genera l interest and the interes t of the 
applicant. As to the latter factor, the Government note that the applicant 
was able to challenge in adversarial proceedings the forfeiture order first 
before Portsmouth Magis trates' Court and then before the Crown Court. 
For the Government, there can be no breach of the presumption of 
innocence by applying a standard of proof based on the balance of 
probabilities, especially as that test is fl exible a nd can be adapted to the 
circumstances of a given case - even to the point of requiring cogent 
evide nce before finding matters proved on the balance of probabilities. 
Secondly, the Court's case-law makes it clear tha t it is permissible to find 
criminal charges proved by applying presumptions of fact or law, provided 
those presumptions a re kept within reasonable limits. Accordingly, in 
the Government's view, it must equally be acceptable to depart from the 
criminal standard of proof by applying within reasonable limits as in the 
instant case the fl exible balance of probabilities standard, the more so 
since the proceedings a t issue were of a civil nature. In this latter 
connection, the Government stress that the application of that standard 
is perfectly consistent with the need to combat drug trafficking a nd to 
prevent money being generated as profits from drug trafficking a nd from 
being used for the purposes of car rying on drug trafficking. 

The applicant considers that the forfe iture of money cannot be justified 
against a n innocent party without the crimina l guara ntees as to the burden 
a nd sta ndard of proof and by evidence which would be inadmissible in 
criminal proceedings. The applicant contends that the scheme of the 1994 
Act is such as to lead to an effective shifting of the burden of proof, in 
breach of Article 6 § 2 of the Convention. As the proceedings are civil, the 
Crown does not need to adduce direct evidence of the use of the money. It 
can rely on circumsta ntial evidence and oblige the defendant to account for 
its origin and derivation. 

The Court notes that the Government do not dis pute tha t the seizure 
and forfeiture of the a pplicant's money amounted to a n interfere nce 
with the peaceful enjoym ent of his possessions. It further reiterates its 
established case-law on the structure of Article I of Protocol No. l a nd 
the manner in which the three rules contained in tha t provision are to be 
applied (see AGOSI (p. 17, § 48) and Air Canada (p. 15, §§ 29-30)). While 
noting that the applicant has been permanently deprived of his money in 
application of the forfe iture order, it considers nonetheless that the 
impugned interference falls to be considered from the standpoint of the 
State's right " to enforce such laws as it deems necessary to control the use 
of property in accordance with the general interest", the so-called "third 
rule" (see AGOSI , p. 17, §§ 5 1 e t seq., a nd, as regards an indeterminate 
confiscation measure, Riela and Others , both cited above). 
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As to whether the inte rference with the applicant's property rights 
was in accordance with the requirements of Article l of Protocol No. I , 
the Court notes that the forfeiture at issue was effected pursuant to and 
in compliance with the provisions of the relevant sections of the 1994 Act. 
The interference was thus in accordance with the domes tic law of the 
respondent State. The applicant has not contested this. 

Nor has the applicant contested the public-interest considerations 
which led to the making of the forfeiture order. For the Court, having 
regard to the scheme of the 1994 Act, there can be no doubt that the 
seizure and ultimate forfeiture of the applicant 's money conformed to 
the genera l interest in combat ing interna tional drug trafficking. 

The Court will next assess whether there was a reasonable relationship 
of proportionality between the means employed by the authorities in 
the insta nt case to secure the general interest of the community in the 
eradication of drug trafficking and the protection of the applicant's 
fundamental right to the peaceful enjoyment of his possessions. It observes 
that in assessing whether a fair ba lance was struck between these interests 
due weight must be given to the wide margin of appreciation which the 
respondent State enjoys in formu la ting a nd implementing policy measures 
in this a rea. It is acutely aware of the problems confronting Contracting 
States in their efforts to combat the harm caused to their societies through 
the supply of drugs from abroad and has recognised tha t the administration 
of severe sanctions to persons involved in drug trafficking, including drug 
couriers, is a justified response to this scourge (see D. v. the Uni ted Kingdom, 
judgment of2 May l 997, Reports ojjudgmenls and Decisions 1997-111, pp. 791-92, 
§ 46). 

The Court notes that the powers of the customs authorities were 
confined by the terms of the 1994 Act. They did not have an unfe ttered 
discretion to seize and forfeit the applicant's money. The exercise of their 
powers was subject to judicia l supervision, in particular the obliga tion to 
satisfy the Magistrates' Court of the soundness of their belief tha t the 
a pplicant's money was connected with the illicit tra fficking in drugs. 
Furthermore, the applicant was able to have a rehearing of the case 
against him in his appeal to the Crown Court. 

The applicant disputes the fairness of these proceedings given that 
he, unlike the customs authorities, was a t a ll times required to bear the 
burden of proof. As to this a rgument, the Court rei terates that in criminal 
proceedings against an accused it is not incompatible with the requirements 
of a fair tria l to shift the burden of proof to the defence (see as regards 
inferences drawn from an accused 's s ilence, Condron v. the United Kingdom, 
no. 35 718/97, § 56, ECHR 2000-V) ; nor is the fairness of a trial vitiated on 
account of the prosecution's reliance on presumptions of fact or law which 
operate to the detriment of the accused, provided such presumptions are 
confined within reasonable limits which take into account the importance 
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of what is at stake and maintain the rights of the clef ence (see Salabiaku 
v. France, judgment of 7 October 1988, Series A no. 141-A, p. 16, § 28 in fine, 
and Pham H oang v. France, judgm ent of 25 September 1992, Series A no. 243, 
p. 21, § 33). These considerations must a fortiori apply to the forfeiture 
proceedings in the insta nt case, proceedings which did not involve the 
determination of a "criminal charge" against the applicant. 

It is to be noted that the customs authorities had to make out their case 
for the forfeiture of the applicant's money. To this end, they relied on 
forensic and circumstant ial evidence. The applicant, assisted by counsel, 
was able to dispute the reliability of this evidence a t oral hearings before 
Portsmouth Magistrates' Court and then before the Crown Court. At 
no stage was the applicant faced with irrebuttable presumptions of fact or 
law. It was open to the applicant to adduce documentary and oral evidence 
in order to satisfy the domes tic courts of the legitimacy of the purpose of his 
visit to Spain, the reasons for taking such a substa ntial amount of money 
out of the country in the back of a car as well as the source of the money. 
The Court is satisfied that the domestic courts weighed the evidence 
before them, assessed it carefully and based the forfeiture order on that 
evidence. The domestic courts refrained from any automat ic reliance on 
presumptions created in the relevant provisions of the 1994 Act and did 
not appJy them in a manner incompatible with the requirements of a fair 
hearing. The domestic courts did not accept the a pplicant's explana tions. 
It is not for the Court to gainsay that conclusion. 

Having regard to these considera tions, the Court considers that the 
manner in which the applicant's money was forfeited did not amount to a 
disproportionate interference with his property r ights or, bearing in mind 
the respondent Sta te 's wide margin of appreciation in this area, a failure 
to s trike a fair balance between respect for his rights under Article I of 
Protocol No. I and the general interes t of the community. 

It follows that this complaint is manifestly ill-founded and must be 
rej ected in accordance with Article 35 §§ 3 and 4 of the Convention. 

D. Article 13 of the Convention 

The applicant further complains that he was denied an effective 
remedy, in breach of Article 13 of the Convention, which provides: 

"Everyone whose rights and freedoms as set forth in [the] Convention are viola ted 
shall have an efTective remedy before a national authority notwithstanding tha t the 
viola tion has been committed by persons acting in a n officia l capacity." 

The Government contend that the applicant was able to challenge the 
se izure of his cash before the domestic courts. H ad he been successfu l, the 
courts had the power to order the release of the cash and its repayment to 
him toge the r with interest accrued. 
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The Court has already noted that the proceed ings before Portsmouth 
Magistra tes' Court a nd the C rown Court a fforded the applicant ample 
opportunity to contest the evidence against him a nd to dispute the 
making of a forfeiture order. It considers tha t the manner in which these 
proceedings was conducted gua ranteed the applicant an effective remedy 
in respect of his complaint under Article l of Protocol No. l. 

It follows that this complaint is manifestly ill-founded and must be 
rej ected in accordance with Article 35 §§ 3 and 4 of the Convention. 

For these reasons, the Cour t, by a majority, 

Declares the application inadmissible. 
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* 
* * 

Le requerant e tait un gros parieur a ux courses de chevaux. Apres s'e tre assure qu'il 
pouvait se soustra ire a l'impot sur les paris efTectues en dehors des champs 
de courses en joua nt a l'etranger en ta nt que non-reside nt, ii decida d 'acquerir 
une proprie te e n Espagne. II confia 240 OOO livres sterling a H ., qui se re nda it en 
Espagne pour ses vacances. Ge dernicr f ul arrete par un agent des douanes alors 
qu'il quiltait le Royaume-Uni e t !'argent fut t rouve clans le coffre de sa voiture. 
II expliqua que !'argent appa rtenait a u requerant, qui souha ita it acquerir unc 
propriete e n Espagne. Le requerant tenta pa r la suite de reclamer l'argent. 
Toutefois, la Magistrates' Court rendit unc ordonna nce autorisant la conservation de 
l'arge nt en application de la Joi de 1994 sur le trafic de stupefiants (Drug Trafficking 
Act 1994). Gelle meme juridiction accueillit ulterieuremcnt une de ma nde du service 
des doua nes tenda nt a la confiscation de !'argen t, a u motif que ses agents e ta ient 
convaincus que !'argent constituait directcment ou indirectc ment le produit du 
trafic de stupcfiants e t/ou e ta it destine a un tel trafic. Le requerant interj eta en 
vain appc l. Eu egard aux preuves indirectes, la juridict ion d 'appel ne jugea pas 
cr edibles les explications fournies par le requerant e t H ., e t conclut qu'il e tait plus 
que probable que !'argent etait destine au trafic de stupcfiant s. 

I. Article 6 § 2 : qua nt a l'applicabilite de !'article 6 cla ns sa bra nche penale, la 
Gour releve qu'a ueune accusation en ma tic re penale n 'a jamais e te portee cont re 
le requera nt. L'ordonna nce de confisca t ion cta it une mesure preventive e t ne 

I. Redigc par le greffc, ii ne lie pas la Cour. 
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saurait etre comparec a une sanction penale, e tanl donne qu'elle visait a rctirer de 
la circula tion de !'argent donl on presuma il qu'i l e ta it lie a u trafic international de 
st upefiants. La procedure qui a abouti a l'ordonnance n'a done pas porte sur le bien­
fonde d 'une accusation en matiere penale. Concerna nt l'arre t Phillips invoque par 
le requerant, la Cour cons ta te que les circonstanccs de l'espece sont difTerentes. 
Da ns l'arre t Phillips, l'ordonna ncc litigieuse avait e tc prononcee a la suite de la 
procedure engagee a l'encontre de l' interesse, de son proccs e t, fina lement, de sa 
condamnation pour importation de stupcfiants illicites. Dans cette a fTaire, la Cour 
avail estime que le prononce de l'ordonna nce de confiscation s'appa rentait a une 
procedure d 'infliction de la peine e t , cla ns cett e mesure, appelait !'application de 
!'article 6. Par a illeurs, clans l'afTaire Phillips, la Cour avait accorde de !' importance 
a u fait que l'ordonnance de confiscation ne tendait pas a la condamnation ni a 
l'acquittement du requerant e t n'entrai'nait pas une inscription clans son easier 
judicia ire. II s'agit cgaleme nt de considerations pertinentes en l'espece pour 
conclure que !'article 6 ne s'appliquc pas, cla ns sa bra nche penale, a la procedure 
de confiscation. C ette conclusion SC trouve en out re e tayee par lcs arrets Air Canada 
et AGOSI: incompatibilitc ratione materiae. 

2. Article I du Protocolc n° I : la saisie e t la confiscation de !'argent du requerant 
s'analysent en unc atte inte au droit de celui-ci au respect de ses biens. 
L'ordonna nce de confiscation a certes prive l' intfresse de fa~on permanente de 
son argent, mais l'atteinte litigieuse doit e tre consideree du point de vue du droit 
que possede l'Etat de mettre en vigucur Jes lo is qu' il juge necessaires pour 
reglementer !'usage des bicns conformement a l'interct general. La confiscation 
en cause a e te efTcctuee e n a pplication e t cla ns le respect des dispositions 
pertinentes de la loi de 1994 cl c tait done en conformite avec le droit interne. 
Pour a pprecier si un juste cquilibre a ete menage entre l'interet general de la 
societe a eradique r le tra fic d e s tupefiants e t la protection du droit du requerant 
a u respect de ses biens, ii y a lieu de tenir dument compte de la marge 
d'apprecia tion etendue dont j ouit l'Etat defendeur pour form uler et mettrc e n 
reuvr e des mesures concernant le tra fic de stupefiants. Les pouvoirs conferes a u 
service des douanes sont circonscrits par les te rmes de la loi de 1994 et leur 
exercice est subordonne au controle des tribunaux. Quant a )'argument du 
requerant scion lequel, contraircment au service des douanes, ii a du supporter la 
charge de la preuve pendant toute la duree de la procedure de confiscation, la Cour 
rappelle que, clans le cadre d'une procedure pena le, ii n 'esl pas incompatible avec 
les exigences d 'un proces equitable de renverser la charge de la preuve pour la 
faire supporter a la defense. En outre, l'cquite d 'une procedure n'est pas alteree 
du fait que le minis tere public s'appuie sur des presomptions de fait ou de droit 
defavorables a la personne misc en cause, sous reserve d 'enserrer ces presomptions 
clans des limites ra isonnables prcna nt en compte la gravite de l'enjeu e t preservant 
les droits de la def ense. Ces considerations doivent a plus forte raison s'appliquer 
a la procedure de confiscation, qui ne visait pas a statuer sur une «accusation e n 
matiere penalc ». Pour justifier la confiscation de !'argent du requerant, le service 
des doua nes s'est appuye sur des e lements scientifiques e t des preuves indirectes 
que l' interesse, assiste d e son avocat, a eu la possibilite de contester !ors des 
audiences devant la Magistrates' Court puis devant la Crown Court. II etait loisible 
au r equerant de soumettre des ele ments pour convaincre les juridictions internes 
de la legitimite de l'objet de son voyage en Espagne, des ra isons pour lesquelles 
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ii avail fait transporte r une somme d'argent si importante hors du pays dans le 
cofTre d 'unc voiturc, e t de l'origine de cct argent. Les jurid ict ions nationa les ont 
pese Jes divers elements de preuve en leur possession, Jes ont apprecies avec soin 
e t se sont appuyees sur e ux pour prendre l'ordonna nce de confiscation. Elles sc 
son t abstenues de tout recours a utomat iquc aux presomptions creees pa r lcs 
d ispositions pertinentes de la loi de 1994 et ne Jes ont pas appliquees de maniere 
incompa tible avec les exigences d 'un proces equita ble. D es lors, la fa~on dont 
!'argent du requerant a e te confisque ne s'analyse pas en unc a tteinte dis­
proportionnee a ses droits de proprie tc ni e n un manquement a !'obligation de 
mc nagc r unjuste eq uilibre: defaut manifeste de fondement. 
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( ... ) 

EN FAIT 

Le requerant [M. Francis J ohn Butler] , ressortissant brita nnique, 
est nc en l 956 e t reside a Londres (Angleterre) . Devant la Gour, ii est 
represcnte par Mc K. Sta rmer, barrister-at-Law, du cabinet de solicitors 
Hughmans de Londres. Le gouvernement defendeur est represente par 
son agent, M. C. Whomersley, du minis tere des Affaires e tra ngercs et du 
Commonwealth, La ndres. 

A. Les circonstances de l'espece 

Les faits de la cause, Leis qu 'ils ont e te exposes par les parties, peuve nt 
se resumer comme suit. 

Le requerant, gros parieur aux courses de chevaux, detenait souvent de 
fortes sommes d 'argent liquide pour jouer. Outre ses gains de j eux, 
l'interesse avait egalement herite de son pere, en 1990, d 'une importante 
somme d 'argent liquidc e t , en 1992, avait realise une plus-value consi­
derable sur la vente d 'une maison qu' il avait achetee e t renovee. 

Le requerant decla re n'avoir j amais ete conda mne pour une quelconque 
infraction a la legisla tion sur les s tupefia nts et affirme avoir ete poursuivi 
et condamne a tort pour recel d'argent provenant d 'un vol perpetre clans un 
bureau de pos te en 1985. II s'ctait vu infliger une peine d 'emprisonnement 
de cinq ans e t avait ete libere en 1988. 

En juille t l 994, afin d 'eviter les taxes sur les paris en dehors des champs 
de courses, le requerant decida d 'ouvrir un compte sous un pseudonymc 
aupres d 'un bookmaker specialise qui menait son activite sur les champs 
de courses. Le requera nt ass is tait parfois a des courses avec de grosses 
som mes d 'argent sur lui. II a ffirme qu 'en juille t 1994 ii disposait, 
principa le ment grace a ses gains de j eux, de plus de 600 OOO livres s terling 
(GBP) pour pa ricr. 

11 utilisait ega lement le compte qu 'il avait ouvert a upres du bookmaker 
pour engager des pa ris par telephone. Eta nt consideres comme effectues 
en dehors des cha mps de courses, ces pa ris e ta ient imposables. Apres 
s'e tre assure qu ' il pouvait se soustraire a l'impot sur ces paris en jouant 
depuis l'e tranger en ta nt que non-resident, l'interesse decida d 'acquerir 
une propricte en Espagne e t prit contact avec un avocat cla ns cc pays a 
cette fin. 

Le requerant lui fixa un rendez-vous en Espagne pour le 23 septembre 
1996. Apres la rencontre, ii compta it se rendre a une course a Paris. 

Ayant appris que le frere de sa compagne, H ., prevoyait de sejourner en 
Espagne pendant ses vacanccs, e t inquie t a l'idce de transporter l'argcnt 
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lui-meme, le requerant demanda a H. d 'emporter 240 OOO GBP en Espagne 
pour Jui rendre service. L'interesse affirme qu' il souhaitait visiter des 
proprie tes clans le sud de l'Espagne, clans une fourchette de prix entre 
40 OOO e t 150 OOO GBP, et qu 'il avait besoin du reste de la somme pour une 
course hippique a Paris. II convint d'un rendez-vous avec H. en Espagne. 

Le 17 ju in 1996, H., qui conduisait une voiture de location, fut arrete a 
Portsmouth par un agent du service des douanes. Lorsqu'on lui demanda 
combien d 'argent liquide ii avait sur lui, H . repondit 500 GBP. Une fouille 
ulterieure du coffre de la voiture permit de decouvrir 240 OOO GBP clans un 
fourre-tout vert. H. declara que cette somme appartenait a un ami qu'i l 
devait rencontrer en Espagne. 

Par la suite, H. fut interroge au suj e t de !'argent par des agents du 
service des douanes. II affirrna que cet argent appartenait au requerant, 
qu 'il le sortait du pays pour ce dernier, qui souhaitait l'utiliser pour 
acheter un appartement en Espagne, et qu'il se rendait a Madrid puis a 
Barcelone. 

L'argent saisi fut envoye a la police scientifique pour des examens et la 
sornrne de 2390 10 GBP fut deposee a la Midland Bank le 20 septembre 
1996. 

Le requerant prit contact avec le service des doua nes pour reclarner 
!'argent e t se presenta de son plein gre avec son solicitor pour un 
interrogatoire le 4 octobre 1996. A cette occas ion, ii fut informe qu' il 
n'etait pas en etat d 'arrestation. II repondit aux questions qui lui furent 
posees et autorisa l'examen de ses comptes en banque ainsi que de son 
compte aupres de son bookmaker . 

Le 19 septembre 1996, a la dema nde du service des doua nes, la 
Magistrates' Court de Portsmouth rendit une ordonna nce autorisant la 
conservat ion de !'argent du requerant au-dela du delai legal de qua rante­
huit heures en application de l'a rticle 42 § 2 de la loi de 1994 sur le trafic 
de stupefiants (Drug Trafficking Act 1994). Une aut re ordonnance fut 
delivree le 17 octobre 1996. 

En fevrier 1997, s'appuyant sur l'article 43 § 1 de la loi de 1994 sur le 
trafic de stupefiants, le se rvice d es douanes demanda la confiscation de 
la somme de 239 010 GBP saisie au requerant car ses agents etaient 
convaincus que l'argent const ituait directement ou indirectement le 
produit du trafic de stupefiants et/ou etait destine a un tel trafic. Les 
25 e t 26 juin 1997, la Magistrates' Court de Portsmouth prit une 
ordonnance de confiscation de la somme en question et condamna le 
requerant a payer les frais de )'audience. 

La Crown Court de Portsmouth exa rnina l'appel du requerant les 2 e t 
3 octobre 1997. Elle confirma l'ordonnance de confiscation e t condarnna 
l' interesse a payer une somrne supplementaire au titre des frais. 

Le requerant soutient que la Crown Court n'a pas conclu que lui-meme 
OU H. destinait )'argent a l'achat d e stupefiants, mais que cette juridiction 
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etait convaincue, sur la base du critere de preuve applicable en matiere 
civile, qu'un tie rs non identifie utiliserait l'argent a cette fin. Le Gou­
vernement souligne son point de vue selon lequel la Crown Court a en fait 
estime que !'a rgent liquide etait destine au trafic de stupefiants. Selan 
lui, la Crown Court a constate que l'argent portait de legeres traces de 
cannabino"ides et que H. avait clans sa voiture de location un plan 
indiquant la route pour Ma laga a travers l'Espagne. Le Gouvernement 
observe en outre que la somme saisie etait constituee pour une large part 
de bille ts ecossais, lesquels sont generalement utilises par les trafiquants 
de drogue pour Jes transactions eITectuees a l'e tranger, et que la cote sud 
de l'Espagne etait connue par les agents des douanes pour etre le point de 
depart d'un important trafic de drogue a destination du Royaume-Uni. 
Pour le Gouvernement, compte tenu de serieux indices, la Crown Court a 
juge totalcment invraisemblables Jes raisons avancees par le requerant et 
H. pour expliquer pourquoi ce dernier transportait de )'argent liquide en 
Espagne. Par consequent, cette juridiction a conclu: 

«Nous est imons plus que probable que cet argent etai t destine au trafic.» 

Scion le requerant, la Crown Court n'aurait pas formule d'observations 
precises sur la personne chargee d'utiliser !'argent pour l'achat de 
stupefiants. 

Quant a !'affirmation du requerant d'apres laquelle ii disposait de plus 
de 600 OOO GBP pour le j eu en 1994 (voir ci-dessus), le Gouvernement 
souligne que les seules preuves documentaires produites par l' interesse 
quant a ses finances montrent qu'il a perdu environ 160 OOO GBP 
entre 199 l et 1993, 500 OOO GBP en 1994, e t 11 OOO GBP en 1995. Le 
Gouvernement declare que le requerant n'a soumis aucun element de 
preuve a l'appui de ses dires scion lesquels il avait realise d'importants 
gains depuis 1994 en misant des sommes d 'argent liquide. Enfin, ii 
indique qu'au moment de la confiscation de son argent, l'intfresse 
percevait des prestations d e securite sociale d 'un montant d'environ 
4 7 GBP par semaine. 

B. Le droit interne pertinent 

L'article 42 § I de la Joi de 1994 sur le trafic de s tupefiants enonce: 

«Un agent des douanes ou un agent de police peut sais ir et, conformcment a u present 
article, eonserver toute somme d'argent liquide qui est importee a u Royaume-Uni ou 
qui en est exportee, lorsque -

a) ceue somme depasse le montant fixe - et 

b) ii a des raisons plausibles de soup<;onner que cet argent reprcsente directement 
OU indirectement (e produit du trafic de stupefiantS OU qu 'une personne (e destine a Un 

tel t rafic. » 
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Le terme « exportee » doit etre entendu au sens large et couvre les 
sommes d'argent liquide « introduites en un lieu quelconque du Royaume­
Uni en vue d 'etre exportees » (article 48 § l ). Le montant fixe mentionne 
a I' article 42 § la) es t de l 0 OOO GBP. 

L'article 42 § 2 de ladite Joi est ainsi libelle: 

« Les sommes d'argent liquidc saisies en vertu du present article ne doivcnt pas ctre 
conservecs pendant plus de quarantc-huit heures sauf si un juge de pa ix delivre une 
ordonnance autorisant la conservation au-dela de ce delai ( ... ); le juge nc doit pas 
prendre une telle ordonnance sauf s'il ( ... ) est convaincu que 

a) ii existe des raisons plausiblcs de porter les soupi;ons vises au paragraphe I ci­
dessus; et quc 

b) la conservation des sommes d'argent liquide au-dela du de la i legal se justifie 
pendant que des investigations sont menees sur leur originc ou provenance, ou que !'on 
exam ine s'il y a lieu d'ouvrir (au Royaume-Uni OU ailleurs) des poursuites penales a 
l'cncontre d'unc personne pour une infraction liee a ux sommcs en question.» 

L'ordonnance ne peut pas porter sur une periode superieure a trois 
mois (article 42 § 3), mais le tribunal peut prendre d 'autres ordonnances, 
sous reserve que la periode totale de conservation nc depasse pas deux 
ans a compter de la date d e la premiere ordonnance (article 42 § 3) . Ces 
pouvoirs peuvent e tre exerces mcme sides poursuites penales ne sont pas 
engagees -voire envisagees - cont re une personne pour une infraction a la 
loi sur le trafic de stupefiants liee a l'argent saisi. 

La personne a laque lle !'argent est saisi, OU toute personne pour le 
compte de laquelle l'argent es t exporte ou importe, peut en demander la 
res titution a la Magistrates' Court au motif qu'il n'y a aucune raison 
plausible de soup<;onner qu 'il represente directement ou indirectement le 
produit du trafic de Stupefiants OU qu'une personne envisage de )'utiliser a 
cette fin (article 42 §§ l , 2 et 6) . En cas de demande de confiscation de 
l'argent, les sommes saisies et conservees ne doivent pas etre restituees 
avant le terme de la procedure pertinente (cette demande prevaut done 
sur la restriction de deux ans prevue a !'article 42 § 3). 

L'article 43 de la loi est ainsi libelle: 

« I. Unc Magistrates ' Court ( ... ) peut ordonner la confiscation de toute somme d 'argent 
liquide saisie en vertu de !'article 42 de la presente loi si clle es t convaincue, a la suite 
d'une dcmandc deposee pendant q ue !'argent est conserve en application de cette 
disposition, que cet argent reprcscnte directemcnt ou indirectemcnt le produit du 
trafic d e stupefiants, OU qu'une pcrsonnc le destine a un tcl trafic. 

( ... ) 

3. Le cri tcrc de la preuve clans une procedure relative a une dcmandc formulce en 
vertu du present article est celui applicable en matierc civile; une ordonnance pcut c tre 
delivree en vertu du present article, qu'une procedure soit engagee ou non contre une 
personne pour unc infraction lice aux sommcs d'argent liquide en question.» 
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Aucun e lement de prcuve direct n'est exige pour eLablir que lcs 
sommes d'a rgent liquide saisies en application de l'a r t icle 42 de la loi de 
J 994 represenlent le produit du trafic de stupefia nts O U sent destinees a 
un Le i trafic. Le tribunal peut tire r des conclusions de preuves indirectes 
des lors qu'e lles sent suffisantes pour etablir une cause d 'aclion selon le 
critere de preuve requis (en matiere civile) , a savoir ce lui de la probabili te 
(balance of probabilities). Conformement a la jurisprudence interne, ii s'agit 
d 'un critere souple, qui doit etre adapte a la na ture et a la g ravite des 
a llegations formulees (Re H ,Appeal Cases 1996, p. 563, Lord Nicholls) . 

La cha rge legale de Ja preuve pese sur Jes autorites qui dema ndent 
l'ordonnance de conservation ou de confiscation. 

U ne ordonnance de confiscation prise pa r une Magistrates' Court est 
susceptible d 'appel devan t la Crown Court. En appe l, celle-ci reexaminc 
l'affaire . Unc pa rtie a la procedure peut sollicite r d' une Magistrates) Court 
unc ordonnancc I'autorisant a utiliser )'argent liquide saisi O U conserve 
pour payer ses frais d 'avocat en appeJ devant Ja Crown Court (article 44 § 4). 

Une partie a la procedure qui souhaite form er un recours cen tre la 
decision de la Crown Court de rendre une ordonna nce de confiscation peul 
sais ir la High Court au moyc n d 'un renvoi sur point de droit (appeal by way 
of case stated). En pare il cas, la High Court peut infirmer la decision de la 
Crown Court pour erreur de droit ou depassement de competence (excess 
ofjurisdiction) (article 28 § I de la loi de 198 1 sur la Cour supreme) . Une 
partie a la procedure peut egalement saisir la High Court pa r la voie du 
controle juridictionnel pour faire annuler la decision de la Crown Court 
pour des motifs e tablis de droit public, notamment une e rreur de 
droit, l' iniquite procedurale ou l'irrationalite (article 29 de la loi de 198 1 
sur la Cour supreme). II exist e une autre possibilite de recours (avec 
l'autorisation du tribunal) de la High Court a la Cour d 'appcl, puis a la 
C hambre des lords. 

GRIEFS 

1. Sur le ter rain de l'article 6 § 2 de la Convention, le requerant 
a llegue que les procedures de saisie, de conservat ion et de confiscation 
prevues par les articles 42 et 43 de la loi de 1994 sur le tra fic de 
s tupefiants ont meconnu son droit a etre presume innocent car ii a du 
supporter la charge d e prouver au-dela de tout doute ra isonnable (le 
critere applicable en ma ti ere penale) que !'argent en ques tion n'etait pas 
lie au tra fic de stupefia nts, a lors que Jes autori tes e ta ient seulement 
tenues de prouver seJon le critere de probabili te (applicable en ma tie rc 
civilc) que !'argent qui lui avait e te saisi representait directement ou 
indircctement )e produit du tra fic de stupefiants OU etait des tine a un te ) 
Lrafic. 
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Quant aux arguments ci-dessus, le requerant souligne que Jes pro­
cedures litigieuses revetent un caractere penal et, en tant que telles, 
doivent etre entourees des garanties de la procedure penale. 

2. L'interesse soutient en outre que Jes faits de la cause revelent 
egalement une violation de !'article I du Protocole n° I, etant donne qu'en 
tant que personne innocente ii a ete prive de la jouissance de l'arge nt 
confisque en application des dispositions incriminees, sans beneficier 
des garanties prevues par le droit penal en ce qui concerne la charge e t 
le critere de la preuve e t en )'absence de toute justification d 'interet 
general. 

3. Enfin, le requerant se pla int que, contrairement aux exigences de 
l'article 13 de la Convention, ii n'a dispose d 'aucun recours effectif pour 
contester la confiscation de son argent. 

EN DROIT 

Le requerant soutient que Jes procedures de saisie, de conservation et 
de confiscation prevues pa r Jes articles 42 et 43 de la Joi de 1994 sur le 
trafic de stupefiants (« la Joi de 1994») ont meconnu son droit a etre 
presume innocent, en violation de l'article 6 § 2 de la Convention, lequel 
est ainsi libelle : 

«Toute personne accusee d'unc infract ion est presumec innocentejusqu'a ce que sa 
culpabilite a it ctc lcgalement e tablie. )) 

A. Exception preliminaire du Gouvernement : non-epuisement 
des voies de recours internes 

Le Gouvernement invite la Cour a declarer le grief irrecevable, le 
requerant n'ayant pas epuise Jes voies de recours internes. II fait valoir 
que si la charge de la preuve a ete renversee cla ns le cadre de la procedure 
devant la Crown Court comme le soutient le requerant, celui-ci aurait pu 
saisir la High Court au moyen d'un renvoi sur point de droit a ce t egard. 
L'interesse aurait egalem ent pu solliciter un controle juridictionnel. 
II a urait pu faire valoir que le tribunal ne disposait pas d 'elements de 
preuve suffisants pour conclure que les agents des douanes avaient etabli 
le bien-fonde de leur these avec le niveau de preuve requis. 

Le requerant repond quc l'audience devant la Crown Court n'a revele 
aucune erreur de droit qui aurait pu etre contestee au moyen d 'un·e 
demande de renvoi sur point de droit ou de controle juridictionnel. 
II souligne que son grief est dirige contre Jes dispositions de la Joi et la 
fa~on dont elles ont ete appliquees a son detriment. 

La Cour rappelle sa jurisprudence constante selon laquelle l'article 35 
de la Convention ne prescrit l'epuisement que des recours a la fois relatifs 
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a ux violations incriminees, disponibles et adequats. Ils doivent exister a 
un degre suffisant de certitude , en pratique comme en theorie, sans 
quoi leur manquent l'effectivite et l'accessibilite voulues; ii incombe a 
l'Etat def endeur de demontrer que ces exigences se trouvent reunies 
(voir, parmi d'autres, Vernillo c. France, arre t du 20 fevrier 199 1, serie A 
n° 198, pp. 11-1 2, § 27). 

La Cour releve que le requera nt se plaint essentie llement de ce que le 
droit interne pertinent ne considere pas la procedure de confiscation 
comme portant sur une accusation en matiere penale, avec les conse­
quences qui en decoulent pour !'application des garanties procedurales 
de !'a rticle 6 de La Convention, en particulier le droit a etre presume 
innocent. Les recours mentionnes par le Gouvernement auraient pu offrir 
a u requerant la possibilite de contes ter la decision de confisquer son 
a rgent au motif que celle-ci a lla it a l'encontre des e lements de preuve 
recueillis ou e tait entachee d'i llegalite, mais la Cour n'est pas convaincue 
quc ces recours auraient eu d es chances de succes. Premierement, clans 
l'hypothese d'une demande de controle juridictionnel ou d'un renvoi sur 
point de droit, ii e tait peu probable que la High Court remit en question 
les faits consta tes par la Crown Court ou la fa<;on dont celle-ci avait 
apprecie Jes e lements de preuve. Deuxiemement, le requerant declare 
que la procedure devant la Crown Court n'a revele aucune erreur de droit 
et que les decisions prises ne constituaient pas un exces de pouvoir qui 
aurait pu justifie r une demande de controle juridictionnel aupres de la 
High Court. Troisiemement, e t surtout, la High Court , que ce soit clans 
l'hypothese d'un renvoi sur point de droit ou d 'un controle juridictionneJ, 
n'aurait pas examine une pla inte du requerant mettant en cause le mode 
probatoire e tabli par la Joi de 1994. 

Par ces motifs, la Cour rej ette !'exception preliminaire du Gouverne­
ment. 

B. Applicabilite de l'article 6 de la Convention dans sa branche 
penale 

Le Gouvernement declare que Jes procedures prevues par Jes articles 42 
e t 43 de la loi de 1994 sont qualifiees de« civiles »en droit interne, ce qui est 
confirme par la jurisprudence des cours et tribuna ux nationaux. II y a lieu 
de tenir compte a cet egard des considerations suivantes : Jes dispositions 
pertinentes ne conferent ni aux agents des douanes ni a une quelconque 
autre a utorite un pouvoir d'arrestation; !'application de ces dispositions 
n'exige pas necessairement )'exis tence d'une allegation de comportem ent 
criminel, eJ le n'est pas subordonnee a des poursuites penales OU a une 
condamnation et ne depend pas de te lles poursuites ou d'une condam­
nation; les tribunaux n 'ont aucun pouvoir d 'inf1iger une amende ou une 
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peine d'emprisonnement; et une ordonnance de conservation ou de 
confiscation ne peut avoir pour resulta t pour une partie a la procedure 
une inscription au eas ier judiciaire d 'une condamnation a une peine 
d'emprisonnement. A l'appui de sa these, le Gouvernement invoque les 
arre ts rendus par la Cour clans les afTaires AGOSI c. Royaume-Uni 
(24 octobre I 986, serie A n° I 08) et Air Canada c. Royaume-Uni (5 mai I 995, 
serie A n° 3 16-A). 

Le Gouvernement souligne que la personne a laquelle l'arge nt liquide 
est saisi et confisque n'est accusee d'aucune « infraction », le droit interne 
n'erigeant pas en infraction l' intention de destiner de l'argent au trafic de 
s tupefiants OU celle d 'une tierce personne d'utiliser l'argent a cette fin 
pour le compte du proprietaire. L'ordonnance de confiscation prise a 
l'encontre du requerant etait une mesure preventive. Les juridictions 
internes n'ont pas conclu que l'interesse avait commis une infraction 
penale, et un lien apparent entre l'argent saisi e t une activite criminelle 
n'est pas suffisant pour faire relever la procedure de confiscation de la 
matiere penale. L'ordonnance de confiscation ne saurait done passer 
pour une peine ou une sanction. En outre, l'ordonnance relative aux frais 
qui a e te prononcee a l'encontre du requerant ne saurait s'analyser en une 
peine. Ces ordonnances constituent une partie integrante de la procedure 
civile au Royaume-U ni e t entralnent simplement le pa iement par la partie 
deboutee d 'une partie des frais de procedure exposes par la partie adverse. 

Le requerant ne conteste pas l'argument du Gouvernement selon lequel 
la procedure de confiscat ion est qualifiee de «civile» en droit interne. 
II souligne toutefois que Jes juridictions nationales ont tendance depuis 
peu a considerer que certaines matieres, par exemple la de termination 
d 'une sanction fi scale, jusque-la qualifiees de civiles, constituent une 
«accusation en matier e pena le », bie n que certaincs des considerations 
invoquees par le Gouvernement fassent defaut. L'interesse estime en 
outre qu'il y a lieu de dis tinguer les faits a l'origine des arre ts AGOSI et 
Air Canada susmentionnes de ceux de son afTaire. 

Pour le requerant, meme si le Gouvernement affirme ajuste titre qu 'une 
ordonnance de confiscation peut etre prise independamment de tout 
constat d'activite criminelle, un tribunal doit neanmoins se demander, 
lorsqu'il examine l'opportunite de prononcer une telle ordonnance clans 
les circonstances d 'une afTaire donnee, si la personne concernee prevoyait 
d'utiliser ulterieurement les fonds en question pour des activites liees aux 
s tupefiants. 

En outre, le requerant contes te le point de vue du Gouvernement selon 
lequel l'ordonnance de confiscation est une mesure preventive et non 
punitive. A ce t egard, ii rappelle que la Cour, clans son arre t Phillips 
c. Royaume-Uni (n° 4 1087/ 98, CEDH 2001-VII), a conclu que l'ordonnance 
de confiscation faisait partie clans cette afTaire de la procedure d 'infiiction 
de la peine et revetait done un caractere punitif. 
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La Cour releve qu'aucune accusation en matiere penale n 'a jamais e te 
portee contre le requerant ni contre une autre partie. L'interesse affirm e 
que la confiscation de son argent a en fa il constitue une sanct ion penale 
severe, prononcee en l'absence des garanties procedurales de !'a rticle 6 de 
la Convention, en particulier le droit a etre presume innocent . 

La Cour ne partage pas ce point de vue. Selon elle, l'ordonnance de 
confiscation e ta it une mesure preventive e t ne saura it e tre comparee a 
une sanction pena le, etant donne qu'elle visait a re tirer de la circula tion 
de )'argent dont on presumait qu'i l e tait lie au trafic international de 
stupefiants. II s'ensuit que la procedure qui a abouti a l'ordonnance 
n'a pas porte sur le « bien-fond c d'une accusation en matiere penale » 

(R aimondo c. Italie, a rre t du 22 fevrier 1994, serie A n° 28 1-A, p. 20, § 43, 
et, plus recemment, Arcuri et autres c. l talie (dee.) , n° 52024/99, CEDH 
2001-VII, R iela et autres c. ltalie (dee.), n° 52439/99, 4 septembre 200 1). 
La Cour observe en outre que l'arret Phillips susmentionne invoque par 
le requcrant n'ajoute rien a !'argument de celui-ci sur l'applicabi li te 
de l'article 6 clans sa branche penale a la procedure de confiscation. 
L'ordonnance litigieuse dans l'a fTa ire Phillips avail e te prononcee a la 
suite de la procedure engagee a l'encontre de l'interesse, de son proces 
et , finalement, de sa condamnation pour importation de stupefiants 
illicites. Elle n'a pas emporte formula tion d 'une accusation distincte ou 
nouvelle. Dans l'afTaire Phillips, la Cour a estime que le prononce de 
l'ordonnance de confiscat ion s'appa renta it a une procedure d 'infliction 
de la peine (§§ 34 et 39) et , clans cette mesure, appelait !'application de 
]'article 6. Ainsi qu ' il a c tc constate ci-dessus, Jes circonstanees de l'espece 
sont differentes. 

La Cour note par ailleurs que dans son arret Phillips elle a accorde de 
!'importance a u fait que l'ordonnance de confiscation ne tendait pas a la 
condamna tion ni a l'acquittement du requerant et n'entrainait pas une 
inscription dans le easier judicia ire de l'interesse (§ 34). Pour la Gour, ii 
s'agit egalement de considerations pertinentes pour conclure en l'espece 
que l'a rticle 6 ne s'applique pas, dans sa branche penale, a la procedure de 
confiscation. 

La Cour es time en outre que ce tte conclusion se trouve e tayee pa r les 
arre ts Air Canada et AGOSI susme ntionnes. Elle ne juge pas determina nt 
pour la question de l'applicabili te en l'espece que dans l'affa ire Air Canada 
la socie te requerante sc fUt exposee, par sa negligence, a la menace de 
saisie de l'un de ses aeronefs ou que l'infract ion de contrebande de drogue 
ait ete commise par )'utilisat ion de son aeronef, ou encore que, comme 
dans l'afTaire AGOSI , des t iers a ient e te poursuivis et condamnes pour des 
infract ions pcnales liees a ux biens saisis. Dans son arre t en l'affaire 
Air Canada (pp. 19-20, § 52), la Cour n'a pas accorde d ' importance a ces 
considera tions, preferant mettre l'acccnt sur le fait qu 'aucune accusation 
en maticre pena le n'avaitja mais ete portce contre la societe requerante et 
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que la dispositionjuridique interne en vertu de laquelle l'appareil avait e te 
saisi prevoyait une procedure in rem contre tout vehicule utilise pour 
une operation de contrebande. De meme, dans son arret AGOSJ (p. 22, 
§ 65), elle a estime que la societe AGOSI avait certes pati, clans ses 
droits patrimoniaux, de mesures resultant d'un acte qui avait entraine 
l'inculpation de tiers, mais qu'on ne pouvait en conclure, pour autant, 
qu 'elle efit fait l'objet d 'une «accusation en matiere penale » pendant Jes 
procedures litigieuses. 

II s'ensuit que ce grief est incompatible ratione materiae avec les 
dispositions de la Convention au sens de l'article 35 § 3 de la Convention 
et doit etre rej ete en application de !'article 35 § 4. 

La Cour constate que les parties ont formule des observations sur le 
respect de l'article 6. Elle estime qu'il est plus approprie d 'examiner ces 
observations clans le cadre des griefs tires par le requerant de !'article l du 
Protocole n° l e t de l'article 13 de la Convention. 

C. Article 1 du Protocole n° 1 

Le requerant soutient que la saisie de son argent, au mepris de ses 
droits garantis par l'article 6 de la Convention, a porte atteinte a ses 
droits proteges par !'article I du Protocole n° l , lequel est ainsi libelle : 

«T oute personne physique ou morale a droit au respect de ses biens. Nul ne peut etre 
prive de sa propriete que pour cause d 'utilite publique et clans les conditions prevues par 
la loi et les principes generaux du droit inte rnational. 

Les disposit ions precedentes ne portent pas atteinte au droi t que possedcnt les Etats 
de mettre en vigueur les lois qu'ils jugent necessaires pour reglementer !'usage des 
biens conformement a l' interet general ou pour assurer le paiement des impots ou 
d 'autres contributions ou des amendes. » 

Le Gouvernement declare que l'atteinte au droit de propriete du 
requerant etait prevue par la loi, poursuivait un but legitime, et a menage 
unjuste equilibre entre l'interet general et celui du requerant. Quant ace 
dernier element, le Gouvernement releve que l'interesse a eu la possibilite 
de contester l'ordonnance de confiscation cla ns le cadre d 'une procedure 
contradictoire, d'abord devant la Magistrates' Court de Portsmouth puis 
devant la Crown Court . Selon lui, ii ne saurait y avoir un manquement au 
principe de la presomption d 'innocence lorsqu'on applique un critere de 
preuve fonde sur la probabilite, etant donne en particulier que ce critere 
est souple et adaptable aux circonstances d'une affaire donnee - a llant 
jusqu'a exiger des preuves concluantes pour juger que les faits sont 
etablis selon toute probabilite. Par ailleurs, ii ressort clairement de la 
jurisprudence de la Cour qu'il est admissible de conclure, sur la base de 
presomptions de fait OU de droit, SOUS reserve que celles-ci demeurent cla ns 
des limites raisonnables, que le bien-fonde d 'accusations en matiere penale 
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se trouve etabli. Par consequent, pour le Gouvernement, ii doit egalement 
etre acceptable de s'ecarter du critere de la preuve en matiere penale en 
a ppliquant, cla ns des limites raisonnables comme en l'espece, le critere 
souple de la probabilite, d'autant plus que la procedure litigieuse reveta it 
un caractere civil. Sur ce dernier point, le Gouvernement souligne que 
)'application de ce critere se concilie parfaitement avec la necessite de 
lutter contre le trafic de stupefiants et d 'empecher que des profits ne 
soient generes par ces activites e t utilises aux fins de Jes perpetuer. 

Le requerant estime que la confiscation d 'argent a une parti e innocente 
ne saurait se justifier en !'absence des garanties applicables en matiere 
penale quant a la charge e t au crite re de la preuve et par des elements de 
preuve qui ne seraient pas recevables clans le cadre d 'une procedure 
penale. II soutient que le regime prevu par la Joi de 1994 est tel qu'il 
aboutit effectivement au renversement de la charge de la preuve, en 
violation de !'article 6 § 2 de la Convention. La procedure revetant un 
caractere civil, le ministere public n'est pas tenu de soumettre des 
preuves directes concernant l'utilisation de !'argent. II peut se fonder sur 
des elements indirects et contraindre la dffense a expliquer l'origine e t la 
provenance de l'argent. 

La Cour releve que le Gouvernement ne conteste pas que la saisie e t la 
confiscation de !'argent du requerant s'analysent en une a tteinte au droit 
de celui-ci a u respect de ses biens. Elle rappelle en out re sa jurisprudence 
Constante re la tive a la structure de !'a rticle I du Protocole n° l et la fa<;on 
dont Jes trois normes que renferme cette disposition doivent s'appliquer 
(AGOSI et Air Canada, precites, p. 17, § 48, e t p. 15, §§ 29-30, respec­
tivement). Tout en notant que l'ordonnance de confiscation a prive le 
requerant de fa<;on permanente de son argent, la Cour estime que 
l'atteinte litigieuse doit e tre consideree du point de vue du droit que 
possede l'Etat «de mettre en vigueur les lois qu 'il juge necessaires pour 
reglementer )'usage des biens conformement a l'interet general » - la 
« troisieme norme» (voir l'arret AGOSI precite, p. 17, §§ 5 1 et suiv., 
et , concernant une mesure de confiscation de dun~e indeterminee, la 
decision Riela et autres precitee). 

Sur le point de savoir si l'atteinte aux droits de propriete du rcquerant 
eta it conforme aux normes prevues par !'article I du Protocole n° I, la 
Cour releve que la confiscation litigieuse a e te eff ectuee en application e t 
clans le respect des dispositions pertinentes de la loi de 1994. L'a tteinte 
etait done en conformite avec le droit interne de l'Etat defendeur. Le 
requerant ne le nie pas. 

L'interesse ne conteste pas davantage les considerations d' interet general 
qui ont abouti au prononce de l'ordonnance de confiscation. Pour la Cour, eu 
egard au regime de la Joi de 1994, on ne saura it douter que la saisie et, 
finalement, la confiscation de )'argent du requerant repondaient a l'interet 
general qu'il y a a !utter contre le trafic interna tional de s tupefiants. 
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La Cour examinera ensuite s'il exista it un rapport raisonnable de 
proportionnalite entre les moyens employes par les autorites en l'espece 
pour garantir l'interet general de la socie te a eradiquer le trafic de 
stupefia nts et la protection du droit fondamenta l du requerant au respect 
de ses biens. Pour apprecic r si un juste equilibre a e te menage entre ces 
interets, ii y a lieu de tenir dument compte de la marge d 'appreciation 
etendue dontjouit l'Etat defendeur pour formuler et mettre en reuvre des 
mesures en la matiere. La Cour a une conscience aigue des problemes que 
rencontrent les Etats contractants clans leur lutte pour proteger leurs 
societes des maux que provoque l'affiux de drogues en provenance de 
l'etranger e t a reconnu que !'application de peines severes a l'encontre 
des personnes se livrant au trafic de drogue constitue une reponse 
justifiee face ace fl eau (D. c. Royaume-Uni, arret du 2 mai 1997, Recueil des 
arrets et decisions l 997-111, pp. 79 1-792, § 46). 

La Cour note que les pouvoirs conferes au service des douanes sont 
circonscrits par les termes de la loi de 1994. Ce service n'avait pas toute 
latitude pour saisir e t confisquer l'argent du requerant. L'exercice de ses 
pouvoirs etait subordonne au controle des tribunaux, en particulier a 
!'obligation de convaincre la Magistrates' Court de la validite de son avis 
selon lequel }'argent du requerant avait un lien avec le trafic illicite de 
stupefiants. En outre, l' interesse a eu la possibilite de faire reexaminer 
l'affaire en appe l devant la Crown Court. 

Le requerant soutient quc cette procedure n'e tait pas equitable, eta nt 
donne que pendant toute sa dun~e ii a du supporter la charge de la preuve, 
contrairement au service des douanes. Qua nt a cet argument, la Cour 
rappelle que, clans le cadre d 'une procedure penale, ii n'est pas incom­
patible avec les ex igences d'un proces equitable de renverse r la cha rge de 
la preuve pour la faire supporter a la defense (concernant les deductions 
tirees du silence d 'un accuse, voir Condron c. Royaume-Uni, n° 35 718/97, § 56, 
CEDH 2000-V). En outre, l'equite d 'une procedure n'es t pas alteree du 
fait que le ministere public s'appuie sur des presomptions de fait ou de 
droit defavorables a la personne misc en cause, sous reserve d 'enserrer 
ces presomptions clans des limitcs raisonnables prenant en compte la 
gravite de l'enjeu et preservant les droits de la defense (Salabiaku 
c. France, arret du 7 octobre 1988, serie A n° 14 1-A, p. 16, § 28 in.fine, et 
Pham Hoang c. France, arret du 25 septembre 1992, serie A n° 243, p. 21, 
§ 33). Ces considerations doivent a plus forte raison s'appliquer a la 
procedure de confiscation menee en l'espece, qui ne visait pas a sta tuer 
sur une «accusation en matiere penale » dirigee contre le requerant . 

II y a lieu de noter que le service des douanes a du justifier la 
confiscation de l'argent de l'interesse. A ce tte fin , ii s'est appuye sur des 
elements scientifiques et des preuves indirectes. Le requerant, assiste de 
son avocat, a eu la possibilite de contester la fiabilite de ces elements lors 
des audiences devant la Magistrates' Court de Portsmouth puis devant la 
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Crown Court. A aucun moment, il n'a e te confronte a des presomptions 
irrcfragables de fait OU de droit. 11 etait loisible a l' interesse de SOUmettre 
des e lements, par ecrit OU Oralement, pour convaincre les juridictions 
internes de la legitimite de l'obje t de son voyage en Espagne, des raisons 
pour lesquelles ii avait fait transporter une somme d 'argent si importante 
hors du pays cla ns le coffre d'une voiture, et de l'origine de ce t argent. La 
Cour es t convaincue que Jes juridictions nationales ont pese les divers 
elements de preuve en leur possession, Jes ont apprecies avec soin et se 
sont appuyees sur eux pour prendre l'ordonnance de confiscation. Les 
tribunaux internes se sont abstenus de tout recours automat ique aux 
presomptions creees par les dispositions pertinentes de la Joi de 1994 et 
ne ·Jes ont pas appliquees de maniere incompatible avec Jes exigences 
d 'un proces equitable. Ils n'ont pas accepte Jes explications du requerant. 
II n'appartient pas a la Cour de refuter cette conclusion. 

Eu egard a ccs considerations, la Cour estime que la facson dont !'argent 
du requerant a ete confisque ne s'ana lyse pas en une atteinte dispro­
portionnee aux droits de proprie te de celui-ci ni, compte tenu de la 
ma rge d 'appreciation etendue dont jouit l'Etat defendeur en la matiere, 
en un manquem ent a !'obligation de menager un juste equilibre entre le 
respect des droits de l'interesse proteges par l'article l du Protocole n° I e t 
l'interet general de la socie te. 

II s'ensuit que ce grief est manifestement ma! fonde et doit e tre rejete 
en application d e !'article 35 §§ 3 et 4 de la Convention. 

D. Article 13 de la Convention 

Le requerant se plaint en outre de n'avoir pas dispose d'un recours 
effectif, en viola tion de !'a rticle 13 de la Convention, lequel enonce: 

«Toute personne dont lcs droits e t Jibertes reconnus dans la( ... ) Convent ion ont ete 
violes, adroit a l'octroi d 'un rccours efTecti f devant une instance nat ionalc, alors meme 
que la violation aura it ete commise pa r des pe rsonnes agissant d ans l'cxcrcice de leurs 
fonctions offieielles. » 

Le Gouvernement soutient que le requerant pouvait contester la saisie 
d e son argent devant les juridictions internes. Si l' interesse avait obtenu 
gain de cause, les tribunaux ava ient le pouvoir d'ordonner la levee de la 
mesure litigieuse e t la restitution de !'argent avec des intere ts. 

La Cour a deja consta te que la procedure devant la Magistrates ' Court 
de Portsmouth e t la Crown Court a amplement permis a u r equerant de 
contester Jes elements de preuve a charge a insi qu e l'ordonnance de 
confiscation. Elle estime que la ma nicre dont cette procedure a ete 
conduite a garanti a u requerant un recours effectif quant a son grief tire 
de !'article 1 du Protocole n° I. 
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11 s'ensuit que ce grief es t man if estement ma l fonde et do it et re rej ete 
en application de l'article 35 §§ 3 et 4 de la Convention. 

Par ces motifs, la Cour, a la majorite, 

Declare la requete irrecevable. 
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SOMMAIRE1 

Impossibilite d'obtenir les montants indexes de dep0ts d'epargne 

Article I du Protocole n° I 

Respect des biens - Biens - l mpossibilite d'obtenir Les montants indexes de depots d'epargne -
Possibiliti de retirer Les depots initiaux augmentis des intirets ligaux - Absence de droit actuel 

Article 34 

Victime -lnterets personnels - Requirants directement et personnellement affectis 

* 
* * 

Les r equerants ont en commun d 'avoir conclu des contra ts d 'epargne avcc la 
Caisse d 'epargnc d'Ukrainc, dont l'Eta t garantissait les depots. A la suite de la 
devaluation lice a l' inOation et de la reforme moneta ire de 1996, la Joi adoptee 
pour r eglementer le rembou rsemcnt des depots ordonna !' indexation des depots 
en cause scion un rapport fixe c ntre l'ancienne monna ie et la nouvelle. Les 
requera nts saisirent Jes juridict ions nationales de demand es de remboursement, 
soi t d 'une pa rtie, soit du tota l de leurs depots indexes, exprimes en nouvelle 
monna ie. Ils f urent deboutes a tous Jes niveaux d 'instance. Dans la plupart des 
decisions, les juridictions nationa lcs estimere nt que lcs requerants ne disposaient 
pas du titre legal de rembourscmcnt defini par Jc gouvernement, titre qui fixait 
l'age de quatre-vingts ans comme preala ble a tout remboursement. Pour les 
quelques requerants qui avaient a ttcinl cet age, ii leur fut repondu que la 
compensation de leurs depots n'ctait possible qu'a ha uteur d 'environ 10 euros, et 
que le rembourscment de la valeur imegrale d e ces depots n'etait pas prevu par la 
legislation en vigucur. 

Exception prelimina ire du Gouvernement (quali te de victime): la question de 
savoir si un requerant peut sc pretend re «victime » a u sens de !'article 34 de la 
Convention ne porte pas su r la substance ou le contcnu du droit en litige, ma is 
uniquement sur son rattachemcn t a la personne qui l'invoque. En l'espece, Jes 
interets personnels des requerants (obtenir le remboursement de sommes 
deposees a la caisse d'epargne) sont en jeu e t ils soot done «directement et 
personnellement a ffectes » par le comportement des a utorites nationales: rejet de 
!'exception. 
Fa ute pour les rcquerants d'avoir exerce le droit dont ils disposent a u plan interne 
de ret irer lcs depots initia ux verses a la caisse augmentcs des interets legaux, ils 

I. Redige par le grefTe, ii ne lie pas la Cour. 
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n'ont pas la qualite de «v1ct1me ». S'agissant des sommes reclamees par les 
requerants et qui correspondent a la valeur indexee de leurs dep0ts, l'objet de la 
procedure engagee par chacun des interesses devant les t ribunaux internes ne 
portait sur aucun « bien actuel »; le droit a l' indexation de l'epargne n'est pas, en 
tant que tel, garanti par l'article 1 du Protocole n° I , lequel ne trouve done pas a 
s'appliquer : incompatibilite ralione maleriae. 
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( ... ) 

EN FAIT 

A. Les circonstances de l'espece 

Les faits de la cause, tels qu'ils sont exposes par les parties, peuvent se 
resumer comme suit. 

I. La genese de l 'ajfaire et lesfaits communs a tousles requerants 

Taus les requerants sont des ressortissants ukrainiens residant en 
Ukraine et ayant conclu des contrats d'epargne avec la Caisse d 'epargne 
d 'Ukraine (ci-apres « la Caisse»), qui, jusqu'en 1992, faisait partie 
integra nte de la Caisse d 'epargne d 'URSS. A !'exception de quelques cas 
expressement designes ci-dessous, tous ces contrats furent signes clans Jes 
annees 80. Aux termes de ces contrats, « l'Etat garanti [ssai] t la restitution 
comple te du depot a la pre miere demande de l'epargnant >>, a ucune limite 
a ce tte regle n'e ta nt prevue . 

En 1996, Jes autorites ukrainiennes procederent a une reforme 
monetaire, visant a remplacer l'ancienne unite monetaire, le karbova nets, 
par une nouvelle monnaie, la hrivna ukrainienne (yKpa"iHCbKa rpHBHa, 
UAH), se lon un rapport de l 00 OOO karbovanets pour l UAH. Cette 
conversion a ffecta egalement les depots des requerants, qui s'etaient deja 
cons iderablement deprecies du fait de !' infla tion. 

Le 21 novembre 1996, le Pa rlement ukrainien adopta Ja Joi n° 537/96 
relative aux garanties de l'Etat en matiere de rembourscment des 
depots eff ectues par les citoyens ukrainiens. En application de l'article 3 
de cette loi, les depots des requerants furent indexes selon un rapport de 
I karbova nets pour 1,05 UAH. L'article 7 prevoit un mecanisme de 
remboursement progress if de l'epargne indexee, en fonction de l'age 
de l'epargnant, du montant du depot et d 'autres criteres. Chaque annee, 
le gouvernement adopte un reglement qui precise les categories de 
personnes ayant droit a une compe nsation dans l'annee a venir. Aux 
te rmes de ces reglements, seules Jes personnes ayant atteint l'age de 
qua tre-vingts a ns ont le droit de recuperer une partie des sommes 
deposees (48 UAH, soit environ 10 euros (EUR), par personne) . En 
outre, en cas de deces de l'epargnant, les herit icrs peuvent obtenir 
150 UAH afin de payer son enterrement. 

A la fin des annees 90, chacun des requerants assigna la Caisse devant 
une juridiction competente, en vue de se faire verser soit une partie, soit le 
montant tota l de son depot indexe, exprime en hrivnas. Ces demandes 
f urent rej e tees tant en premiere instance qu 'en cassation. Dans la 
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plupart de leurs decisions, les tribunaux firent valoir qu'aux termes de la 
Joi n° 53 7 /96 la compensation de la valeur du depot en litige n 'etait pas 
possible en raison de )'absence de titre legal e tabli par cette loi et specifie 
par le gouvernement, les justiciables concernes ayant moins de quatre­
vingt s ans. Pour ce qui est des cinquieme, douzieme, tre izieme et 
quatorzieme requerants, qui avaient atteint cet age, les tribunaux firent 
valoir qu'ils ne pouvaient beneficier d 'une compensation qu 'a hauteur de 
48 UAH, et que le remboursement de la valeur integrale de ces depots 
n'etait pas prevu par la legisla tion en vigueur. 

Pa r la suite, certains requerants tente rent, en vain, d 'attaquer la 
decision definitive par la voie d 'un ou plusieurs recours en tierce 
opposition («demande de controle») devant le president de la Cour 
supreme ukrainienne ou devant celui du tribuna l regional competent. 

( ... ) 

B. Le droit et la pratique internes pertinents 

1. Dispositions relatives a la restitution et a ! 'indexation des depots 

L'article 4 1, premier a linea, de la Const itution (KoHcnnyQiSI YKpalmt) 
est ainsi libe lle : 

« Toute per sonne adroit a la propriete, et de jouir et de disposer de ses biens ( ... ) » 

Les parties pertinentes de !'article 384 du code civil (U1rnin hHHH KO.LI.eKc) 
se lisent comme suit: 

« Les individus peuvent deposer des sommcs d'argent aupres des caisses d'epargne de 
l'Etat e t, clans les autres e tablissements de credit, disposer de leurs depots ( ... ) 

L'Etat garantit le secre t des depats, leur preservation et leur restitut ion a Ja premiere 
demande de l'epargnant ( ... ) » 

Varticle 39, troisieme alinea, de la loi n° 872-XII du 20 mars 1991 
relative a ux ac tivites des e tablissements bancaires (3aKOH « TI po 6aHKH i 
6aHKiBCbKY .LI.i.sinhHiCTb »), en vigueur jusqu'en j anvier 2001 , e tait a insi 
libelle : 

« ( ... ) L'Ukraine garantit la preservation des depots ( ... ) elTectues par des ind ividus 
aupres de la Caisse d'epargne d 'Ukraine, a insi que leur restitution aux epargnants a la 
premicre demande de ceux-ci. » 

Les dispositions pertinentes de la Joi n° 537 /96 du 21 novembre 1996 
rela tive aux garanties de l'Etat en matiere de remboursement d es d epots 
effectues par les citoyens ukrainiens (3aKOH « Tipo .n;ep)J(aBHi rapaHTiI 
ei.n;HoeneHHSI Jama.n;)J(eHb rpoMa.LI.SIH YKpalHH ») sont a insi libellees : 
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Article 1•• 

« La presente loi determine les obligations de l'Etat a l'egard des c itoyens ukrainiens 
qui, a la suite de la devaluation, ont pe rdu leurs depots d'argent effectues avant le 
2 janvier 1992 aupres des etablissements de la Caisse d'epargne d 'URSS ( ... ) 
fonctionnant sur le territoire ukra inien ( ... ) 

De meme, font l'objet d'une compensation les dep0ts d'argent effectues par des 
citoyens ukrainiens aupres des etablissements de la Caisse d'epargne d'Ukraine ( ... ) 
ent re 1992 e t l 994 et ayant figure, penda nt au moins unc annee complete entre 1992 
et 1995, clans les comptes de la Caisse d'epargne d'Ukraine. ( ... ) » 

Article 2 

« L'Etat s'engage a maintenir e t reactualiser la valeur reelle des d ep0ts effectues par 
Jes individus et garantit leur indemnisation conformement aux dispositions 
pertinentes. ,, 

Article 3 

« [L]es dep0ts des pa rticulicrs mentionnes au premier a linea d e l'art icle I er de la 
presente Joi sont revalorises scion le rapport de I ka rbovane ts depose pour 1,05 hrivna, 
conformemcnt a la situat ion au I" octobre 1996.» 

Article 6 
(modi.fie par la Loin• 8197 du 17 Janvier 1997) 

« L'indemnisat ion des ci toycns ukra iniens pour le dommage decoulant de la 
depreciation de leurs depots s'effectue ( ... ) par le Tresor public ( ... ), a partir de l'annee 
1997. 

Les moyens d estines a ces operations de compensation ( ... ) const ituent un poste 
particulie r du budget de l'Etat ukra inien ( ... ) » 

Article 7 

« Les depots sont rem bourses progressivement, en fonction de l'age de l'epargnant, du 
monta nt du depot et d'autres criteres, clans Jes Ii mites des moyens prevus a cet effet par 
le budget de l'Eta t ukra inien pour l'annee a venir. 

(alinea modi.fie par la loi n° 201 /98 du 24 mars 1998) La liste des categories des epargnants 
e t l'ordre de remboursement des depots pecuniaires indexes, a insi que le montant des 
paiements vises a l'art icle 8 de la presentc loi sont de termines par le Conseil des 
ministres d 'Ukra ine, clans Jes limites des moyens prevus a cet efTe t par le budget d e 
l'Etat ukra inien. » 

Article 8 

« (alinea modi.fie par la loi n° 201 /98 du 24 mars 1998) En cas de deces d e l'epargnant, Jes 
heritie rs ( .. . ) peuvent, ( ... ) en vue de l'organisation des funerai lles, ( ... ) recuperer une 
partie du depot indexe, dont le montant est determine en fonction du montant de 
)'allocation d'obseques ( ... ) » 

Les categories de personnes ayant droit a la restitution des depots sont 
definies par des reglements ( IlOCTaHOBa) adoptes chaque annee par le 
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Conseil des ministres et concernant l'annee a venir (reglements n° 1210 du 
3 1 octobre 1997' n° 825 du 8 ju in 1998, n° 45 7 du 25 mars 1999, n° 817 du 
17 mai 2000, e t n° 275 du 26 mars 200 l ) . Ces reglements reservent le droit 
au remboursement d 'une partie du d epot aux seuls epargnants ayant 
atteint, au l e r janvier 1997, l'age de quatre-vingts ans, ainsi qu 'aux 
heritiers d es epargnants decedes, en vue d 'organiser leur enterrement. 
Les epargnants faisant partie de la premiere categorie se voient rem­
bourser une somme de 48 UAH (environ 10 EUR), alors que les heritiers 
d'un epargnant decede ont droit a une somme equivalant au montant 
d 'une allocation d'obseques, soit 150 UAH (environ 30 EUR). Depuis 
1999, le droit a un remboursement partiel des depots est egalement 
octroye aux mutiles de guerre. Le reglement n° 275, qui porte sur l'annee 
2001, a ajoute aces categories d 'epargnants Jes personnes ayant atteint, 
au l er janvier 200 l , ]'age de cent ans, ainsi que celles ayant atteint 
l'age d e qua tre-vingts a ns a cette date. Les epa rgnants faisant partie de 
cette d erniere categorie ont droit a une somme de 50 UAH. Tous Jes 
paiem ents susvises ne peuvent etre effectues que «clans les limites des 
sommes allouees clans le cadre du budget de l'Etat pour l'annee en 
question ». 

Selon l'avis n° l-5/ 117 relatif aux modalites d 'application de la loi 
n° 537/96, emis le 15 mars 1999 par la Cour supreme d'Ukraine e t 
contraignant pour toutes Jes juridictions ukrainiennes, lorsque les par­
ticuliers saisissent un tribunal d 'une plainte relative a !'execution des 
garanties de restitution des depots indexes, de te lles plaintes, formees en 
vertu d es dispositions legislatives en vigueur, font l'objet d'une procedure 
contentieuse. En tranchant ces litiges, Jes tribunaux doivent prendre en 
consideration le fait qu' il ne s'agit pas d 'une responsabilite pour non­
execution du contrat conclu entre l'epargnant et la Caisse d 'epargne, mais 
de la restitution des depots revalorises conformement aux dispositions 
pertinentes. En outre, selon la Cour supreme, la compensation des depots 
indexes s'effectue uniquement par l'intermediaire des etablissements de la 
Caisse. Par consequent, en cas de litige, l'agence regionale de la Caisse 
d 'epargne e t le Tresor public de l'Ukraine doivent participer a la pro­
cedure en tant que defendeurs. La Caisse effectue la restitution des 
depots indexes clans Jes limites prevues a cet eff e t par le budget de l'Etat 
ukrainien et par Jes sommes qui sont allouees, compte tenu de l'ordre 
etabli par le Conseil des ministres. Ainsi, clans les cas OU le tribunal 
constate que les sommes en question ne sont pas versees a la Caisse, ou 
que le demandeur ne fait pas partie des personnes ayant droit au 
remboursem ent des depots pour l'annee respective, la demande doit etre 
rej etee. Lorsque la demande porte sur un montant supfrieur a la somme 
determinee, le tribunal y fait droit clans les limites etablies conformement a 
la loi relative aux garanties de l'Eta t en ma tiere de compensation des 
d epots . 
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Le 5 avril 2002, le Conseil des ministres adopta une decision relative au 
rembourscmcnt en 2002 de la valeur des depots efTectues par des citoyens 
ukrainiens avant le 2janvier 1992 aupres des etablissements de l'ancienne 
Caisse d 'epargne d 'URSS situes sur le territoire ukrainien ( « Opo BJmJiaTy 
s 2002 poui rpollloBHX 3aoma.u)l(etth rpoMa.mrn YKpa·iHH, BKna.ueHHX .uo 
2 citJ.H51 1992 p. a ycTaHOBH KOJIHlllHbOro Oma.uttoro 6aHKY C PCP, mo 
.Ui51JIH Ha TepHTopi'i YKpai'HH ») . Par cet acte, le gouvernement a lloua 
500 millions d 'UAH pris sur le budget national a l' indexation des depots 
individuels. Sur ce montant, 65 millions d 'UAH f urent des tines aux 
heritiers des epargnants decedes pendant la periode a llant de 1997 a 2002 
sous reserve qu 'ils n 'aient pas encore beneficie de !'allocation prevue a 
!'article 8 de la loi n° 537/96. Quant aux 435 millions restants, ils doivent 
et re repartis entre Jes autres epargnants. Le montant verse a chacun des 
beneficiaires se limite en principe a 150 UAH pour la premiere categorie 
de personnes, e t a 50 UAH pour la seconde. 

( ... ) 

GRIEFS 

Invoquant !'article 1 du Protocole n° 1, les requerants se plaignent que 
l'Etat, gara nt des obliga tions de la Caisse, a limite unilateralement leurs 
droits en ta nt que parties contractantes, ce qui constitue une ingerence 
disproportionnee qui ne vise pas un but legitime. Du fa it de !'absence de 
possibilite de recuperer leurs depots indexes, les requerants estiment 
avoir fait l'obj et d' une violation du droit au respect de leurs biens. 

( ... ) 

EN DROIT 

( ... ) 

B. Sur l'exception preliminaire du Gouvernement 

Tout en reconnaissant a la Cour la competence ratione temporis pour 
examiner les requetes, le Gouvernement souleve d'emblee une exception 
d 'irrecevabilite, tiree de leur incompatibilite ratione personae avec Jes 
dispositions de la Convention. A ce t egard, ii rappelle que, conformement 
a !'article 34 de la Convention,« [l] a Cour pcut etre saisie d 'une requete 
pa r toute personne physique ( ... ) qui se pre tend victime d'une violation 
par l' une des Hautes Parties contractantes des droits reconnus clans la 
Convention ou ses Protocolcs ». Le Gouvernement note que, afin de 



398 DECISIO:'\ GA YDUK ET AUTRES c. UKRAINE 

pouvoir se pretendre victime d 'une atteinte a son droit de propriete, 
l' interesse doit demontrer qu'un tel droit exista it, ou bien qu 'il pouvait 
etre reconnu titulaire d 'un droit a un benefice patrimonial apres que Jes 
conditions prevues par la Joi eurent ete remplies. En revanche, lorsqu'elles 
ne sont pas remplies, le requerant n'a a ucun droit, et l'Etat ne peut e tre 
tenu pour responsable du fait que le benefice ne lui est pas attribue 
(C. c. France, n° 10443/83, decision de la Commissio n du 15 juillet 1988, 
DR 56, p. 20). 

A cet egard, le Gouvernem ent souligne la difference entre Jes 
operations de s imple res ti tution e t ce lles de «compensation » des depots 
des requerants. En effet, selon le Gouvernement, chacun des interesses 
dispose de deux comptes paralle les, ma is distincts, aupres de la Caisse: 
un compte d 'epa rgne proprement dit, ouvert par le requerant lui-meme 
avant 1992, et un compte d 'indexat ion, ouvert par l'Etat en vue de 
compenser la perte de valeur du premie r compte due a !'inflation. Le 
Gouvernement releve que ce sont precisement les sommes qui se 
trouvent sur le second compte, e t non sur le premier, dont le pa iem ent est 
cxige par les interesses. Toutefois, si chaque requerant est, sans conteste, 
proprie taire de Pargent qu'il a lui-meme depose sur le premie r compte, ii 
ne dispose initialement d 'aucun droit de proprie tc sur Jes sommes versees 
par l'Etat sur le second tant qu' il ne rcmplit pas les conditions etablies 
par la Joi n° 537/96. Par consequent, le Gouvernement estime que Jes 
requerants ne peuvent se prevaloir d'aucun droit de proprie te preexistant 
sur les sommes qu'ils reclament, et qu 'ils ne peuvent des !ors pas se 
pre tendrc « victimes » des violations a lleguees au sens de !'a rticl e 34 de la 
Convention. Cela etant, ii dem ande a la Cour de declarer Jes reque tes 
incompatibles ratione personae avec les dispos itions de la Convention. 

Les requerants comba ttent cette argumentation. Ils rappellent qu 'en 
concluant avec eux des contrats d 'epa rg ne, la Caisse s'est engagee a 
restitue r Jes sommes deposees a leur pre miere demande. Par la suite, 
en declara nt l'Etat responsable du sort des depots, le legislateur leur a 
accorde une creance a l'egard de l'Etat, qui, a son tour, s'est soustra it 
unilateralement a ses obligat ions. Par consequent, les requerants sou­
tienne nt que, etant titulaires d'un droit pa trimonial que l 'Etat ne 
respecte pas, ils peuvent se pretendre vict imes des violations a lleguees. 
Par ailleurs, ils soulignent qu'ils ont epuise Jes voies de recours internes a 
leur disposition et rempli Jes autres conditions forme lles de saisine de Ja 
Cour, et qu 'il n'y a done aucune ra ison de mettre en cause leur statu t de 
victimes. 

La Cour rappelle que, par «victime », I' article 34 designe la personne 
directem ent concernee pa r l'acte ou l'omission litigieux, c'est-a-dire la 
personne ayant un interet pe rsonnel, direct et valable a obtenir qu ' il y 
soit mis fin (De Buck et Koolen c. Belgique, n°s 1420/62, 1477/62 et 1478/62, 
decis ion de la Commission du 18 decembre 1963, Annuaire 6, p. 59 1). De 
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meme, elle rappelle que !'existence d'une violation de la Convention se 
con~oit meme en !'absence de prejudice, ce lui-ci n'entra nt en j eu qu 'au 
titre de l'octroi d'une satisfact ion equitable (voir, parmi beaucoup 
d 'autres, l'arret Prager et Oberschlick c. Autriche du 26 avril 1995, serie A 
n° 3 13, p. 15, § 26). A cet egard, la Cour estime que la question de savoir 
si l' interesse peut se pret endre «victime » au sens de !'article 34 de la 
Convention ne porte pas sur la substance ou le contenu du droit en li tige, 
ma is uniquem ent sur son rattachement a la personne qui l' invoque 
(voir, mutatis mutandis, Sanles Sanles c. Espagne (dee.) , n° 48335/99, CEDH 
2000-XI, et Beffa et autres c. Saint-Marin, n° 26536/95, decision de la 
Commission du I 5 ja nvier 1998, DR 92-A, p. 27). 

Dans les cas d 'espece, la Cour constate que tous les requerants 
demandent a l'Etat de leur verser des sommes correspondant, selon 
eux, a !'argent dont ils sont proprie taires e t qu 'ils ont depose aupres de 
la Caisse. De meme, ils critiquent !'application par Jes juridictions 
internes d 'une loi creant clans leur chef une esperance d'obtenir un 
droit patrimonial clans l'avenir, mais soumettant la realisation de ce 
droit a des conditions qu 'ils estime nt injustifiees (voir, mutatis mutandis, 
Lazarevic c. Croatie (dee.), n° 50 115/99, 7 decembre 2000, et Hava 
c. Republique tcheque, n° 23256/94, decision de la Commission du 29 juin 
1994, DR 78-A, p. 139). La Cour considere que cela suffit pour conclure 
que les interets personnels des requerants entrent en j eu , et que ces 
derniers sont des lors « directement et personnellement affectes » par 
le comportement des autorites nationales (Association et ligue pour la 
protection des acheteurs d'automobiles, Abfd et 646 autres c. Roumanie (dee.), 
n° 34746/97, lO juille t 2001) . Les requerants peuvent done se pretendre 
« victimes » des violations a llegu ees, e t !'exception preliminaire doit etre 
rej e tee. 

C. Sur le fond des griefs 

1. Grief tire de ! 'article I du Protocole n° I 

Du fait de l'impossibilite d'obtenir le montant de leurs depots indexes, 
les requerants s'estiment victimes d'une ingerence inj ustifiee clans 
l'exercice de leur droit a u respect des biens. Ce droit est garanti par 
!'article I du Protocole n° I, dont le passage pertinent est a insi libelle: 

« Toute personne physique ou morale adroit au respect de ses biens. Nul ne peut ctre 
prive de sa propriete q ue pour cause d'uti li tc publique et dans les conditions prevues par 

la loi e t les principes generaux du droit international. 

Les dispositions precedentes ne portent pas attein te au droit que possedent les Etats 
de mettre en vigueur les lois qu ' ils jugent nccessaires pour reglementer !'usage des 
bicns conformement a l' in terc t general ( ... ))) 
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a) Arguments des parties 

i. Le Gouvemement 

Le Gouvernement rappelle q ue, afin de determiner l'applicabilite 
d e l'article 1 du Protocole n° I clans chaque cas d'espece, la Cour doit 
s'assurer que la requete porte effective ment sur les « biens » du 
requerant. A cet egard, ii note que, d'apres la jurisprudence constante 
des organes de la Convention, constituent des « biens » soit des biens 
actuels, soit, pour le mains, une esperance legitime de se voir attribuer la 
jouissance d'un droit de proprie te. A ce t egard, le Gouvernement insiste 
sur la necessite d'etablir une dist inction entre les depots des requerants 
proprement dits et les sommes budgetaires versees par l'Etat sur les 
comptes de compensation a titre d'indexation de l'epargne. 

S'agissant en premier lieu d es depots initiaux des requerants se 
trouva nt sur leurs comptes d 'epargne, le Gouvernement souligne que, 
meme si ces depots se sont considerablement deprecies, ils n'ont jamais 
e te expropries ni saisis, et que rien ne s'oppose a ce que les requerants 
les recuperent a tout moment, a ugmentes des interets. Selon le Gou­
vernement, ce droit leur est garanti tant pa r les dispositions pertinentes 
d e l'ancienne loi relative aux activites des etablissements bancaires (voir 
ci-dessus) que par la legislation actue lle. Quant au taux d 'interet legal, 
son montant varie en fonction du monta nt du depot ; les modalites 
du calcul des interets sont regies par deux resolutions de la Banque 
nationale d 'Ukraine, arretees sur la base de la Joi susmentionnee. Le 
Gouvernement note que, lors de la reforme monetaire de 1996, au cours 
d e laquelle le karbovanets a ete remplace par la hrivna, une majoration a 
e te appliquee aux inten~ ts produits par les depots initiaux ; seuls les 
d epots dont le montant etait inferieur a une hrivna ont echappe a cette 
maj ora tion. 

En revanche, d'apres le Gouvernement, les requerants n'ont aucun droit 
d e proprie te sur les actifs du compte de compensation, verses annuellement 
par l'Etat en fonction de la capacite du budget national e t clans le respect 
d es interets des autres categories d'epargnants e t de la societe tout entiere. 
Le Gouvernement rappelle notamment que, conformement a la juris­
prudence constante des organes de la Convention, l'article 1 du Protocole 
n° 1 ne cree pas une obligation generale de l'Etat de maintenir la stabilite 
du pouvoir d 'achat des sommes librement deposees aupres des organismes 
bancaires ou financiers, en recourant a une indexation systematique de 
l'epargne. II est vrai que, par la loi n° 537/96, l'Etat s'est volontairement e t 
benevolement oblige a «assurer le maintien et la mise a jour de la valeur 
reelle des depots ( ... ) conformement aux dispositions pertinentes » 

(article 2), a condition que le paiement des compensations se fasse 
« progressivement, en fonction de l'age de l'epargnant, du montant du 
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depot et d 'autres criteres » (article 7) . Toutefois, l'Etat n 'a jamais assume 
!'obligation de verser aux citoyens l'integralite de la valeur d es depots 
indexes en une seule fois. 

En resume, les montants correspondant a l 'indexation des depots 
n 'existaient pas avant cette indexation et, done, ne peuvent pas etre 
consideres comme et ant la« propriete » des requerants. A cet egard, le Gou­
vernement est d'avis que le seul fait de disposer d 'un livret d'epargne et de 
pouvoir transmettre le droit a compensation aux heritiers est sans incidence 
en l'espece, le droit ainsi transmissible etant subordonne a ux memes 
conditions que le droit initial. Des !ors, le Gouvernement estime que ce grief 
est incompatible ratione materiae avec les dispositions de la Convention. 

ii. Les requerants 

Les requerants expriment leur desaccord avec la pos1t10n du Gou­
vernement. Pour ce qui est de }'argument de ce dernier selon lequel 
l'article 1 du Protocole n° 1 n'oblige pas les Etats a maintenir constant le 
pouvoir d 'achat de l'epargne, ils soulignent que, clans les cas d 'espece, 
l'Etat a lui-meme assume une telle obligation, devenant ainsi partie a ux 
contrats conclus par la Caisse avec eux. En l'occurrence, l'Etat a abuse 
de ses pouvoirs de legisla teur pour se soustraire unilateralement a ses 
engagements et pour modifier l'etendue de ses obligations, ce qui est 
contraire aux disposit ions du code civil ukrainien e t aux principes 
generaux du droit prive. En outre, l' insolvabilite du debiteur ou son 
incapacite a executer le contrat ne le liberent pas de sa responsabilite. 
Les requerants notent egalement que, puisqu'e lles n 'ont ete annulees 
par aucun contrat ulterieur ni aucun acte normatif, les obligations de la 
Caisse e t de J'Eta t subsis tent e t doivent e tre executees. A cet egard, les 
requerants fon t valoir que l'insuffisance de moyens budgetaires n'est pas 
de nature a justifier le non-respect des droits garantis par la Convention 
e t ses Protocoles, e t font etat de leur situation materielle catastrophique 
provoquee par l'impossibilite de recuperer leurs depots indexes. 

En principe, les requerants ne contestent pas }'argument du Gouverne­
ment selon lequel ils peuvent recuperer !'argent qu'ils avaient initialement 
depose aupres de la Caisse. Toutefois, ils rappellent que chacune de ces 
sommes, extremement devaluees par !'inflation, atteint aujourd'hui un 
montant derisoire, meme augmentee des inten~ts legaux. Sur ce point, ils 
soulignent que l'objet principa l de leurs requetes etait la possibilite d'obtenir 
le paiement des sommes compensatoires et non le retrait des depots 
proprement dits, lesquels ne representent plus aucun intere t pour eux. 

Par ailleurs, certains des requerants ne reconnaissent pas la dichotomie 
entre les sommes deposees et celles versees par l'Etat a titre d 'indexation; 
pour eux, il s'agit d'une seule et meme somme. Selon ces requerants, 
l'ouverture d e comptes paralleles de compensat ion ne constitue qu'un 
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moyen technique d'assurer le maintien de cette valeur. Par consequent, 
independa mment de la qua lification juridique des paiements dont ils 
s'estiment titulaires, c'es t-a-dire que ces paiements prennent la forme 
d 'une compensation versee entierement pa r le T resor public, ou d 'une 
restitution des depots proprement dits reeva lues selon le taux fixe par la 
loi, les requerants considerent que ces valeurs pecunia ires constituent 
leur proprie te. A cet egard, ils font valoir que le livret d 'epa rgne dont 
chacun d 'eux est detenteur est un titre legal de proprie te. De meme, 
selon eux, le fait que le droit ukrainien permette la t ransmission du 
droit a compensation aux heritiers des epa rgnants decedes demontre 
clairement que ce droit consti tue leur « propr ie te ». 

b) Appreciation de la Cour 

La Cour rappelle que l'article I du Protocole n° 1, qu1 garant it en 
substa nce le droit de propriete, contient trois norm es distinctes. La 
premiere, d 'ordre general, enonce le principe du respect de la propriete; 
elle s'exprime clans la premiere phrase du premier alinea. La deuxieme 
vise la privation de propriete et la sou met a certaines conditions; elle 
figure cla ns la seconde phrase du meme alinea. Qua nt a la troisieme, elle 
reconnait a ux Etats le pouvoir, entre autres, de reglementer !'usage des 
biens conformement a l'interet general e t en metta nt en vigueur les lois 
qu'ils jugent necessaires a cette fin ; elle ressor t du second a linea (voir, 
parmi beaucoup d'au tres, les arrets Matos e Silva, Lda., et autres c. Portugal 
du 16 septembre 1996, Recueil des arrets et decisions 1996-IV, p. 1113, § 8 1, et 
Immobiliare Saffi c. Italie [GC], n° 22774/93, § 44, CEDH 1999-V) . 11 ne 
s'agit pas pour autant de regles depourvues de rappor t entre el les. La 
deuxieme et la t roisieme normes ont trait a des exemples particuliers 
d'atteintes au droit de p roprie te; des lors, elles doivent s'interpreter a la 
lumiere du principe consacre par la premiere (Iatridis c. Grece [GC], 
n° 3 1107/96, § 55, CEDH 1999-11). 

La Cour rappelle ensuite que, d 'apres la jurisprudence constante des 
organes de la Convention, la notion de « biens » a u sens de )'art icle I du 
Protocole n° l peut recouvrir ta nt des « biens actuels » (arret Van der Mussele 
c. Belgique du 23 novembre 1983, serie A n° 70, p. 23, § 48) que des valeurs 
patrimoniales, y compris des creances, en vertu desquelles le requerant peut 
pretendre avoir au moins une « esperance legitime » d'obtenir la j ouissance 
effective d'un droit de propriete (arrets Pine Valley Developments Ltd et autres 
c. l rlande du 29 novembre 199 1, serie A n° 222, p. 23, § 51, etPressos Compania 
Naviera SA. et autresc. Belgique du 20 novembre l 995, serieA n° 332, p. 21, § 3 l ). 
En revanche, cette disposition ne gara ntit aucun droit de devenir proprietaire 
d 'un bien (Linde c. Suede, n° l l 628/85, decision de la Commission du 9 mai 
l 986, DR 47, p. 270). Pa r consequent, !'a rticle I precite n'insta ure pour les 
E tats aucune obligation generale de proceder a une indexation systematiquc 
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de l'epa rgne afin de remedier aux efTets nefastes de !' inflation et de 
maintenir le pouvoir d'acha t des montants deposes (R ud;j.ftska c. Pologne 
(dee.), n° 45223/99, CEDH 1999-VI, et X c. Allemagne, requete n° 8724/ 79, 
decision de la Commission du 6 ma rs 1980, DR 20, p. 226). 

La Cour consta te que le g rief des requerants porte sur deux types d e 
sommes dis tinctes qu'ils recla ment: d 'un cote, l'epa rgne proprement dite, 
c'es t-a-dire Jes monta nts eff ectivement deposes par eux a la Caisse, quelle 
que soit leur valeur r eelle actuellement, e t, de l'autre co te, Jes sommes 
prises sur le budget de l 'Etat et versees par celui-ci a titre d'indexation 
de ces depots, conforme ment a la Joi n° 537/96. Elle note cependa nt 
que l'objet principal des requetes porte sur la possibilite d'obtenir Jes 
montants indexes. 

S'agissant en premier lieu des depots initiaux des requerants, la Cour 
considere qu'ils constitue nt indubitablement des« biens » leur appartenant 
au sens de !'article I du Protocole n° I. A cet egard, la Cour releve qu'il n'est 
pas conteste que Jes requerants peuvent retirer ces sommes, augmentees 
des interets legaux, s'ils le souhaitent. Or ii ne ressort pas des pieces du 
dossier que l'un quelconque d'entre eux ait efTectivement exerce cc droit. 
Bien au contraire, certains requerants declarent ne pas avoir besoin des 
d epots initia ux, insistant sur le fait que l'obje t principal de leurs requetes 
est la possibilite d 'obtenir Jes sommes indexees. Dans ces conditions, e t clans 
la mesure ou Jes requetes portent sur la restitution des depots proprement 
dits, la Cour estime que Jes requerants ne peuvent pretendre a la qualite de 
«victimes » au sens de !'article 34 de la Convention. Cette partie des 
requetes doit done etre rej etee en a pplication de !'a rticle 35 § 4. 

Quant a ux montants vises par la loi n° 537/96 et correspondant a la 
valeur indexee des depots, la Cour releve que ces montants sont tribu­
taires des sommes du Tresor public a llouees par l'Etat sous certa ines 
conditions. L'obj et de la procedure engagee par chacun des requerants 
devant Jes t ribunaux internes ne portait done sur a ucun « bien actuel » leur 
a ppartenant. A cet egard, la Cour rappelle que le droit a !'indexation de 
l'epargne n'es t pas, en tant que tel, garanti par !'article I du Protocole n° I 
(voir les decisions Rutkinska (precitee), ainsi que Trajkovski c. ex-Republique 

yougoslave de Macedoine (d ee.), n° 53320/99, CEDH 2002-IV), lequel ne 
trouve done pas a s'appliquer en l'espece. Cette partie des requetcs est des 
lors incompatible ratione materiae avec Jes dispositions de la Convention au 
sens de !'article 35 § 3 et doit etre rejetee en application de !'article 35 § 4. 

( ... ) 

Par ces motifs, la Cour, a I'unan imite, 

Decide de joindre Jes requetes; 

Declare Jes requetes irrecevables. 
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SUMMARY' 

Inability to withdraw amounts indexed to savings deposits 

Article 1 of Protocol No. 1 

Peaceful er!Joymenl ef possessions - Possessions - Inability lo withdraw amounts indexed to 
savings deposits - Right to withdraw initial deposits with interest - No existing entitlement 

Article 34 

Victim - Personal interest - Applicants directly and personally ajfected 

* 
* * 

All of the a pplicants had opened savings accounts with the Ukraine Savings Bank," 
and their deposits were guaranteed by the State. Following devaluation as a result of 
inflation and monetary reform in 1996, the Ukra inian parliament introduced 
legislation regulating the reimbursement of deposi ts and providing for their 
indexa tion a t a fixed ratio be tween the former cu rrency and the new currency. The 
applicants issued proceedings in the domestic courts seeking the reimbursement 
of all or part of their indexed d eposits in the new currency. Their claims were 
dismissed both at first instance and on appeal. In most of the decisions, the courts 
held that the applicants had no valid legal claim against the government, as the 
legisla tion required cla imants to be at least 80 years old. The small number of 
applicants who had attained the qualifying age were informed that they were 
only entitled to compensation of approximately 10 euros on their d eposits and 
that the legislation in force did not provide for repayment of the fu ll value of their 
deposits. 

Held 
Government's preliminary objection (victim status) : The question whe ther an 
applicant could claim to be a "victim" within the meaning of Article 34 of the 
Convention did not turn on the substance or content of the rig ht in issue, but 
solely on the question whe ther it was linked to the person who relied on it. In the 
case before the Court, the applicants' personal interests (reimbursement of sums 
deposited with the savings bank) were at s take and the applican ts had been 
"directly and personally afTcctcd" by the conduct of the State authorit ies: 
objection dismissed. 
Since the applicants had not exercised their righ t under domestic law to withdraw 
the sums they had initia lly deposited wi th the bank togethe r with statutory 

l . This summary by the Registry docs not bind the Court. 
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interest, they did not have standing as "victims". As to the applicants' claims to 
the a mounts representing the indexed value of their d eposits, the proceedings 
issued by each of the applicants in the domestic courts did not concern "existing 
possessions". Article I of Protocol No. I did not guarantee a right to the indexation 
of savings as such, and was there fore inapplicable: incompatible ratione materiae. 
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THE FACTS 

A. The particular circumstances of the case 

The facts of the case, as submitted by the pa rties, may be summarised 
as follows. 

1. Background to the case andf acts common to all the applicants 

All the applicants are Ukrainia n na tionals and residents who opened 
savings accounts with the Ukraine Savings Bank, which until 1992 was an 
integr al part of the USSR Savings Bank. With the exception of the cases 
expressly referred to below, a ll the accounts were opened in the 1980s. 
Under the terms of the agreements, "The Sta te guarantee [d] that 
de posits [would] be repaid in full on demand by t he account holder". The 
rule was not sta ted to be subject to any res trictions. 

In 1996 the U krainian authorities implemented a monetary reform 
intended to replace the fo rmer monetary unit, the karbovanets coupon, 
wi th a new currency, the Ukrainia n hryvna (yKpa"iHCbKa rpHBHa, UAH) , 
a t a n exchange rate of l 00,000 karbovanets coupons for UAH l. The 
conversion also had an impact on the applicants' deposits, which had 
already considerably deprecia ted as a result of infla tion. 

On 21 November 1996 the U krainian parliament enacted the U krainia n 
C itizens' Deposits (Sta te Guarantee of Reimbursement) Act (Law 
no. 537/96). Pursua nt to section 3 of tha t Act, the applicants' deposits were 
indexed a t a ra tio of I karbovanets coupon to UAH 1.05. Section 7 
established a sys tem for the indexed savings to be repaid progressively, 
ta king into account the account holder 's age, the a mount on d eposit a nd 
other criteria. Each year the government brings in regulations specifying 
the categories of account holders entitled to receive compensation in the 
coming year. Under the regula tions, only account holders aged 80 or over 
a re entitled to recover a part of their savings (UAH 48, equivalent to 
a pproxima tely 10 euros (EUR) per person). In addition, on a n account 
holder 's death, his or her heirs are entitled to UAH 150 to pay for the buria l. 

In the lat e 1990s each of the applicants issued proceedings against the 
U kraine Savings Bank in the relevant courts seeking payment of all or 
part of their indexed deposits in hryvn as. Their cla ims were dismissed 
both a t firs t instance and on a ppeal on points of law. In mos t of the 
decisions, the courts held tha t the claima nts concerned were not entitled 
to compensation under Law no. 53 7 / 96 for the fall in value of their 
deposits, as they were under 80 a nd thus had no valid legal cla im gra nted 
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by the government under the Act. As regards the fifth, twelfth, thirteenth 
and fourteenth applicants, who had attained the qualifying age, the courts 
found that they were entitled to compensation limited to UAH 48, as the 
legislation in force did not provide for the repaym ent of the full value of 
their deposits. 

Subsequently, some of the applicants made one or more unsuccessful 
applications for supervisory review of the final decision to the President 
of the Ukrainian Supreme Court or the president of the relevant regional 
court. 

B. Relevant domestic law and practice 

I. Provisions relating to the repayment and indexation ef deposits 

The first pa ragraph of Article 41 of the Constitution (KoHcnt:Tyu,i» 
YKpa1HH) reads as follows: 

"Everyone has the right to own, use and dispose of his or her property ... " 

The relevant parts of Article 384 of the Civil Code (l.J.HBiJihHHH KOJleKc) 
read as follows: 

"Private persons may deposit sums of money in State savings banks and other 
financial institutions, have access to their deposits ... 

The Sta te guarantees the confidentiality and safekeeping of deposits and their 
repayment on demand by the account holder ... " 

The third paragraph of section 39 of the Banking Activities Act (3aKOH 
"Tipo 6aHKH i 6aHKiBCbKY n i»JihHiCTb" - Law no. 872-XII of 20 March 
199 1), which was in force untiljanuary 2001, provided: 

" ... Ukraine shall guarantee the safekeeping of deposits ... lodged by private persons 
with the Ukraine Savings Ba nk and their repayment to account holders on demand." 

The relevant provisions of the State Guarantees of the Reimbursement 
of Ukrainian Ci tizens' Deposits Act (3aKoH "Tipo nep)f(aBHi rapaHTi'i 
BiJlHOBJieHH» 3ama.u)f(eHb rpoMaJl»H YKpa1HH" - Law no. 537/96 of 
21 November 1996) provide: 

Section I 

"This Act sets out the State's obligations to Ukrainian citizens who, following the 
devaluation, have lost mo ney which they deposited before 2 J anuary 1992 in branches 
of the USSR Savings Bank ... carrying on business on Ukrainian territory ... 

Similarly, Ukrainian cit izens who deposited money with a branch of the USSR Savings 
Bank ... be tween 1992 and 1994 which remained in the accounts of the Ukraine Savings 
Bank for at least one full year be tween 1992 and 1995 shall be entitled to compensation .... " 
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Section 2 

"The State under takes to maintain and update the real va lue of individua l savers' 
deposits a nd to pay them compensation in accordance with the relevant provisions." 

Section 3 

"The deposits by the private individuals referred to in the first paragraph of section I 
of this Act sha ll be revalued using the ra tio of 1.05 hryvnas for I ka rbovanets coupon 
lodged, corresponding to the position a t 1 Octobe r 1996." 

Section 6 
(as amended by Law no. 8/97 ef / 7 J anuary 1997) 

"The payment of compensation to U kra inian cit izens for damage result ing from the 
depreciation of their d eposits shall be made ... by the Treasury ... from 1997 onwards. 

The funds set aside to finance this compensation schem e ... shall constitute a special 
item in the budget of the Ukrainian State ... " 

Section 7 

"Deposits shall be reimbursed progressively taking into account the account holder 's 
age, t he amount of the deposit and other crite ria and the amount of funds a llocated for 
tha t purpose in the Ukrainian State budget for the forthcoming year. 

(Paragraph amended by Law no. 201/98ef24 Marcil 1998) The lis t of the categories of 
account holders, the order of reimbursement of t he indexed pecunia ry deposits and the 
amount of the payments refe rred to in section 8 of this Act shall be determined by 
the Ukrainian Cabinet to the extent the funds a llocated for that purpose in the budget 
of the Ukrainian State allow." 

Section 8 

"(Paragraph amended by Law no. 201198ef24 March 1998) On an account holder 's death, 
th e heirs ... may withdraw par ts of the indexed deposit ... for the purposes of arranging 
the funeral, the amount being calculated by reference to the amount of the fu neral 
grant ... " 

The categories of persons eligible for repayment of their deposits are 
d efined in regula tions (rrocTaHoaa) approved each year by the Cabinet 
for the forthcoming year (see regulations nos. l 210 of 3 l O ctober 1997, 
825 of 8 June 1998, 45 7 of 25 Ma rch 1999, 81 7 of 17 May 2000, a nd 
275 of 26 March 2001). U nder these regulations, the right to pa rt ial 
reimbursement of the deposits is reserved to account holders who 
a ttained the age of 80 by l J a nuary 1997 a nd heirs of deceased account 
holders, for the purposes of making burial arrangements. Account 
holders from the first category are entitled to reimbursement of UAH 48 
(approximately EUR 10), whereas the heirs of deceased account holders 
are entitled to a n amount equivalent to the funeral gra nt, tha t is to say 
UAH 150 (approximately EUR 30). Since 1999 disabled ex-servicemen 
have a lso been able to claim reimburseme nt of part of their deposits. 
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Regulation no. 275, which covers the year 200 l, added to these categories 
account holders who had reached the ages of lOO or 80 respectively by 
l January 2001. Account holders in the la tter category are ent it led to the 
sum of UAH 50. All the aforementioned payments may only be made "to 
the extent the sum allocated in the State budget for the year concerned 
allows". 

According to a practice direction (no. l-5/ l l 7) issued by the Ukraine 
Supreme Court on 15 Ma rch 1999 on the implementation of Law 
no. 537/96, complaints concerning the repayment of indexed deposits to 
private individuals under the statutory guarantee provisions in force are 
to be dealt with under the contentious-business procedure. The practice 
direct ion is binding on a ll U krainian courts. When deciding such cases, the 
courts must remember tha t they are not dealing with liability for breach of 
contract between the account holder a nd the Savings Bank, but with the 
repayment of revalued deposits under the relevant provisions. The 
Supreme Court a lso directed that payments of compensation for indexed 
deposits must be made solely through branches of the Savings Bank. 
Consequently, in the event of litigation, the regional bra nch of the 
Savings Bank a nd the Ukraine Treasury must be joined to the 
proceedings as defendant s. The Savings Bank reimburses the indexed 
deposits to the extent the sums allocated for tha t purpose in the budget 
of the Ukrainian State have been paid over to it in accordance with the 
ra nking provisions established by the Cabinet. Thus, if a court finds that 
the sums concerned have not been paid to the Savings Bank or that the 
cla imant is not a person entitled to reimbursement of the deposits for 
the year concerned, that person's claim must be dismissed . If the cla im 
exceeds the prescribed sum, the court shall grant it to the extent laid 
down in the State Gua rantees of the Reimbursement of Ukrainian 
C itizens' Deposits Act. 

On 5 April 2002 the Cabinet passed a resolution concerning the 
reimbursement in 2002 of the value of deposits made by Ukrainian 
citizens before 2 J anuary 1992 in branches of the former USSR 
Savings Bank situated on Ukrainian territory ("Ilpo BHUJiaTy B 2002 
pou.i rpoUioswx 3aoma.u)Ketth rpoMa.u.srn YKpai'ttw, BKJia.nettwx .uo 2 ci'fH.sl 
1992 p. B ycTattosw KOJIHWHboro Oma.uttoro 6aHKY CPCP, mo .ui.s1nw tta 
TepwTopiY YKpai'ttw"). By that resolution, the government a llocated 
UAH 500,000,000 from the national budget to ena ble individual deposits 
to be indexed. Of that amount, UAH 65,000,000 was allocated to the heirs 
of account holders who had died between 1997 and 2002, on condition tha t 
they had not ye t received the grant available under section 8 of Law 
no. 537/96. The remaining UAH 435,000,000 was to be divided between 
the other account holders. The amount payable to each beneficiary was, 
in principle, limited to UAH 150 for people from the first category and 
UAH 50 for people from the second. 



GA YDUK AND OTHERS v. UKRAINE DECISION 413 

COMPLAINTS 

The applica nts complained under Article 1 of Protocol No. 1 that the 
State, which was the guarantor of the Savings Bank's obligations, had 
unila terally res tricted their rights as contracting parties. Such conduct 
constituted a disproportionate interference that did not pursue a 
legitima te aim. They submitted that their rights to the peaceful 
enjoyment of their possessions had been violated by their inability to 
recover their indexed deposits. 

THE LAW 

B. The Government's preliminary objection 

While acknowledging that the Court had jurisdiction ratione temporis to 
examine the applications, the Government raised a preliminary objection 
at the outset alleging that they were incompatible ratione personae with the 
provisions of the Convention. In that connection, they pointed out tha t in 
accordance with Article 34 of the Convention: "The Court may receive 
applications from any person ... claiming to be the victim of a violation by 
one of the High Contracting Parties of the rights set forth in the Convention 
or the Protocols thereto". The Government noted that, in order to have 
standing as a victim of a breach of the right of property, applicants had to 
show that they had such a right or had a prospect of being found to be 
entitled to a right to a pecuniary benefit once the legal conditions had 
been satisfied. Conversely, if those conditions were not satisfied, they had 
no entitlement and the State could not be held responsible for the fact that 
they had not been granted the benefit (C. v. France, no. 10443/83, 
Commission decision of 15 July 1988, DR 56, p. 20). 

In that connection, the Government stressed the difference between, on 
the one hand, m ere reimbursement of the applicants' deposits and, on t he 
other, the scheme set up to provide them with "compensation". Each of the 
applicants had two parallel, but separate, accounts with the Savings Bank: a 
savings account in the s trict sense which the a pplicants themselves had 
opened before 1992 and an indexed account opened by the State in order 
to provide compensation for the decrease in value of the first account 
through infla tion. The Government pointed out tha t the payment being 
sought by the applicants was from the latter account, not t he former. 
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However, while all the applicants incontestably owned the money they had 
deposited in the savings account, they had no right of property in the sums 
paid by the State into the compensation account until such time as they 
satisfied the conditions set out in Law no. 537/96. Consequently, the 
applicants could not assert any pre-existing right of property in the sums 
claimed, or, accordingly, that they had standing as "victims" of the alleged 
violations, within the meaning of Article 34 of the Convention. That being 
so, the Government requested the Court to declare the applications 
incompatible ratione personae with the Convention provisions. 

That a rgument was contested by the applicants. They pointed out that 
when opening the savings accounts for them the Savings Bank had 
underta ken to repay the sums deposited on demand. Subsequently, by 
declaring the State responsible for the deposits, the legislature had granted 
the applicants a claim against the State, which had then unilaterally 
defaulted on its obligations. Consequently, since the applicants held a 
pecuniary right which the State had infringed, they were entitled to claim 
that they had standing as "victims" of the a lleged viola tions. The applicants 
also stated that they had exhausted the availa ble domestic remedies and 
complied with the other formal conditions precedent to an application to 
the Court. There was therefore no reason for their standing as "victims" to 
be called into question. 

The Court reiterates that the reference to "victim" in Article 34 means a 
person directly concerned by the act or omission complained of, that is to 
say, a person who has a personal, direct a nd valid in terest in seeing the act 
proscribed or the omission repaired (see De Buck and Koolen v. Belgium, 
nos. 1420/62, 1477/62 and 1478/62, Commission decision of 18 December 
1963, Yearbook 6, p. 59 1 ). Similarly, it reiterates that a violation is 
conceivable even in the absence of a ny detriment; t he latter is relevant 
only to the question of just satisfaction (see, among many other 
authorities, Prager and Oberschlick v. Austria, j udgment of 26 April 1995, 
Series A no. 313, p. 15, § 26). In that connection, the Court considers that 
the issue whether an applicant may claim to be a "victim" within the 
meaning of Article 34 of the Convention does not turn on the substance or 
content of the right in issue, but solely on the question whether it is linked 
to the person who relies on it (see, mutatis mutandis, Sanles Sanles v. Spain 
(dee.), no. 48335/99, ECHR 2000-XI, and Boffa and Others v. San Marino, 
no. 26536/95, Commission decision of 15J anua ry 1998, DR 92-B, p. 27) . 

In the instant cases, the Court notes that a ll the applicants have sought 
payment from the State of sums corresponding, in their view, to the money 
deposits owned by them at the Savings Bank. They a lso complained of the 
way in which the domestic courts had applied a n Act which had given them 
a n expectation of obtaining a pecunia ry right in the future but had made 
the realisation of that right dependent on conditions they considered to be 
unjustified (see, mutatis mutandis, Lazarevic v. Croatia (dee.), no. 50115/99, 
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7 December 2000, and Hava v. the Czech R epublic, no. 23256/94, Commission 
decision of 29 June 1994, DR 78-B, p. 139) . The Court considers that that 
suffices to de monstrate that the applicants' personal interests were a t stake 
and that they have accordingly been "directly and personally affected" by 
the conduct of the State a uthorities (see Association et Ligue pour la protection 
des acheteurs d'automobiles, Abid and 646 Others v. Romania (dee.), no. 34746/97, 
lOJ uly 2001). The applicants may, therefore, cla im to be "victims" of the 
alleged violations a nd the preliminary objection must be dismissed. 

C. Merits of the complaints 

I. Complaint under Article I of Protocol No. I 

The applicants complained tha t their inability to withdraw the amount 
of their indexed deposits meant that they were victims of an unjustifi ed 
interference with the exercise of their right to the peaceful enjoyment of 
their possessions. That right was guaranteed by Art icle 1 of Protocol No. I , 
the relevant part of which provides as follows: 

"Every na LU ra l or legal person is entitled to the peaceful enjoyment of his possessions. 
No one sha ll be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions sha ll not, however, in a ny way impair the righ t of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the genera l interest ... " 

(a) The parties' submissions 

(i) The Government 

The Government said that in order to determine whether Article l of 
Protocol No. I was applicable in a given case, the Court had to ma ke sure 
that the application did in fact concern the applicant's "possessions". 
In that connection, they noted that under the se ttled case-law of the 
Convention institutions, "possessions" meant either existing possessions 
or, at least, a legitimate expectat ion of being granted the enjoyment of a 
right of property. In that regard, the Government stressed the need to 
draw a distinction between the deposits actually made by the applicants 
and the sums paid out of the State budge t into compensation accounts 
representing indexed savings. 

As regards, firstly, the applicants' initia l deposits in their savings 
accounts, the Government said that even though they had substantially 
depreciated in value, they had not been expropria ted or attached and 
there was nothing to prevent the applicants from withdrawing them with 
interest at any time. That right was gua ranteed both by the relevant 
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prov1s1ons of the former Banking Activities Act (see above) and the 
current legisla tion. As to the rate of s ta tutory interest, it varied with the 
amount of the deposit. The method of calcula ting interest was la id 
down by two resolutions of the Ukraine Nationa l Ba nk made under the 
aforem en tioned Act. The Governmen t pointed out tha t when the 1996 
monetary reform replacing the karbovanets coupon by the hryvna was 
introduced, the rate of interest earned on the initial deposits was 
increased. The only deposits not to benefi t from the increase were 
deposits of less than one hryvna. 

T he Government said tha t, conversely, the applicants had no right of 
property in the funds in the compensation account, to which annual 
contribut ions were made by the Sta te after the capacity of the national 
budget and the interests of other categories of savings-account holders 
a nd society as a whole had been taken in to account. They pointed out, in 
particular, that under the settled case-law of the Convention insti tutions, 
Article I of P rotocol No. I did not impose a ny general obligation on Sta tes to 
ma in ta in - by the systematic indexing of savings - the level of purchasing 
power of sums freely deposited with ba nking or financia l institutions. It was 
true tha t by Law no. 537/96, the State had voluntarily under taken without 
any quid pro quo to "maintain and update the real value of deposits ... in 
accorda nce with the re levant provisions" (section 2), on condition that the 
payment of the compensation was made "progressively taking into account 
the account holder 's age, the amount of the deposit a nd other cri teria" 
(sect ion 7) . However, the Sta te had a t no stage assumed an obligation to 
pay citizens the full value of their indexed deposits in a single insta lment. 

In summary, the amounts represent ing t he indexed deposits had not 
exis ted prior to indexation and, therefore, could not be regarded as the 
applicants' "possessions". In that connection, the Government submi tted 
that the mere fact of having a savings account and of being ent itled to pass 
the right to compensation to one's es ta te was of no consequence in the 
instant case, as the right thus t ransferred was subject to the same 
conditions as the original righ t. In those circumstances, the Government 
contended tha t t hat compla int was incompatible ratione materiae with the 
provisions of the Conven tion. 

(ii) The applicants 

T he applicants disagreed with the Government. As regards the 
Government's a rgument tha t Art icle 1 of Protocol No. 1 did not require 
the State to ma intain the level of purchasing power of savings accounts, 
they pointed out tha t in the insta nt case it was t he State itself tha t had 
assu med the obligation, thus becoming a party to the agreements between 
the Savings Ba nk and the a pplicants. T he Sta te had wrongfully used its 
position as legisla tor unila tera lly to avoid its obligations and vary t heir 
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scope, in breach of the provisions of the Ukrainian Civil Code and general 
principles of private law. In addition, the fact that a debtor was insolvent 
or unable to perform an agreement did not release it from liability. The 
applicants a lso noted that, since the obligations of the Savings Bank and 
the State had not been ex tinguished by any subsequent agreement or 
legislation, they continued to subsist and had to be performed. In that 
connect ion, the applicants said that insufficient budge tary resources 
could not justify a failure to comply with the rights gua ran teed by the 
Convention and its Protocols; they added that as a result of their ina bility 
to recover their indexed deposits their financial situation had become 
catastrophic. 

In principle, the applicants did not dispute the Government's asse rtion 
that they were entitled to recover the money they had initially deposited 
with the Savings Bank. However, they pointed out that, following severe 
devaluation as a result of infla tion , a ll the deposits were now derisory in 
amount, even when sta tutory interest was taken into account. In that 
connection, they stated that the main purpose of their a pplications had 
been to obtain payment of the compensation, not to withdraw the 
underlying deposits, which were no longer of any interes t to them. 

Besides, some of the applicants did not accept that a distinction could be 
made between the sums on deposit a nd the sums paid by the State under 
the indexa tion scheme. They considered that they were one a nd the same 
sum. Opening paralle l compensation accounts was merely a technical 
means of ensuring that the deposits re ta ined their value. Consequently, 
irrespective of the legal classification of the payments to which they 
considered they had title - whether as compensat ion paid entirely by the 
Treasury, or restitution of the underlying deposits revalued at the rate se t 
by law - the applicants considered tha t those pecuniary sums were their 
property. In tha t connection, they pointed out tha t they each had a 
savings book which constituted a valid title to property. Likewise, in their 
submission, the fact tha t the right to compensation could under Ukrainian 
law be transmitted by deceased savings-account holders to their es ta tes 
clearly showed that it const ituted their "property". 

(b) The Court's assessment 

The Court reiterates that Article 1 of Protocol No. 1, which guara ntees 
in substance the right of proper ty, comprises three distinct rules. The first 
rule, which is of a general nature, lays down the principle of peaceful 
enjoyment of property; it is se t out in the first sentence of the first 
paragraph. The second rule covers deprivation of possessions and 
subjects it to certain conditions; it a ppears in the second sentence of the 
same paragraph. The third, conta ined in the second paragraph, recognises 
that the Contracting States are entitled, among other things, to control 



418 GA YDUK AND OTHERS v. UKRAINE DECISION 

the use of property in accordance with the general interest (see, 
among many other authorities, Matos e Silva, Lda., and Others v. Portugal , 
judgment of 16 September 1996, Reports of Judgments and Decisions 1996-IV, 
p. 1113, § 8 1, and Immobiliare Sqffi v. Italy [GC] , no. 22774/9'.1, § 44, ECHR 
1999-V). The three rules are not, however, "distinct" in the sense of being 
unconnected. The second and third rules are concerned with particular 
instances of interference with the right to peaceful enjoyment of 
property; accordingly, they must be construed in the light of the general 
principle laid down in the first rule (see Iatridis v. Greece [GC], no. 31107 /96, 
§ 55, ECHR 1999-11). 

The Court reiterates that, according to the established case-law of the 
Convention organs, "possessions" within the meaning of Article I of 
Protocol No. 1 can be "existing possessions" (see Van der Mussele v. Belgium, 
judgment of 23 November 1983, Series A no. 70, p. 23, § 48) or assets, 
including claims, in respect of which the applicant can argue that he has 
a t least a "legitimate expectation" of obtaining effective enjoyment of a 
property right (see Pine Valley Developments Ltd and Others v. Ireland, 
judgment of 29 November 199 l , Series A no. 222, p. 23, § 5 1, and Pressos 
Compania Naviera SA. and Others v. Belgium, judgment of 20 November 1995, 
Series A no. 332, p. 21, § 3 1). However, Article l of Protocol No. l does not 
guarantee any right to acqu ire the ownership of property (see Linde 
v. Sweden, no. 11628/85, Comm ission decision of 9 May 1986, DR 47, 
p. 270). Consequently, it does not impose any general obligation on 
States to maintain the purchasing power of sums deposited through 
the systema tic indexation of savings (see Rudzinska v. Poland (dee.) , 
no. 45223/99, ECHR 1999-VI, and X v. Germany, no. 8724/79, Commission 
decision of 6 March 1980, DR 20, p. 226). 

The Court notes that the applicants' complaint concerns two separate 
sums to which they lay cla im: firstly, the savings account itself, that is to 
say the sums they actually deposited with the Savings Ba nk, whatever 
their real current value, and, secondly, the sums financed by the State 
budget and paid by the State under the indexation-of-deposits schem e 
es tablished by Law no. 537/96. It notes, however, that the ma in purpose 
of their applications is to seek recovery of the indexed a mounts. 

As regards, firstly, the applicants' initia l deposits, the Court finds that 
they undoubtedly constitute their "possessions" within the meaning of 
Article l of Protocol No. 1. In that connection, the Court notes that it is 
common ground that the applicants are entitled to withdraw the sums 
together with statutory interest if they so wish. However, it does not 
a ppear from the material in the case file that a ny of them have sought to 
exercise that right. On the contrary, some of the applicants have stated 
that they have no need of the initial deposits and have emphas ised that 
the main purpose of their applications is to recover the indexed amounts. 
In these circumstances and in so far as the applications concern repayment 
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of the deposits themselves, the Court finds that the applicants cannot 
claim to have standing as "victims" within the meaning of Article 34 of 
the Convention. This part of their applicat ions must therefore be 
dismissed pursuant to Article 35 § 4. 

As to the amounts referred to in Law no. 537/ 96 representing the 
indexed value of the deposits, the Court notes that their availability 
depends on the amounts which the State allocates to the Treasury 
subject to certain conditions. The proceedings issued by each of the 
applicants in the domestic courts did not, therefore, concern "existing 
possessions" that belonged to the applicants. In that connection, the 
Court reiterates that the right to the indexation of savings as such is not 
guaranteed by Article I of Protocol No. I , (see Rud;:.inska, cited above, and 
Trajkovski v. the Former Yugoslav Republic of Macedonia (dee.), no. 53320/99, 
ECHR 2002-IV), which provision is therefore inapplicable in the instant 
case. This part of the applications is accordingly incompatible ratione 
materiae with the provisions of the Convention within the meaning of 
Article 35 § 3 and must be rejected in accordance with Article 35 § 4. 

For these reasons, the Court unanimously 

Decides to join the applications; 

Declares the applications inadmissible. 
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